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VIRGINIA:

IN THE HUSTINGS COURT OF THE CITY OF RICIL~OND

And at another Hustings Court held for the City of
Richmond, at the Courthouse, on the 4th day of October, ~972, the
following order was entered:

Commonwealth
VS Indictment for Statutory Burglary No.
Gregory Blanton Lugar alias Gray Woodson, Dft.
Commonwealth .
vs Indictment for Statutory Burglary No.
Gregory Blanton Lugar alias Gray Woodson, Dft.

Judge Lumpkin
1 (F-748) .,,-/

2 (F-749)

The said defendant was this day led to the bar in the I
custody of the Sergeant of this City and was represented by Attorney
Michael Morchower, the Commonwealth was represented by Robert Du~ing,
and the Probation Officer was also present. And the defendant hav- I

ing been on May 24, 1972, found guilty of Statutory Burglary as. !
charged in each of the said indictments and these cases found guilty I
of Statutory Burglary as charged in each of the said indictments
and these cases referred to the Probation Department for a pre~sen- /'
tence investigation and report and on Juve 28, 1972, the Court
having ordered that the defendant be examined as to his mental I
condition in accordance with Section 19.1-234, and on July 17, 1972,.
the mental report having been filed Wth the Court and the said
pre-sentence report having this day been filed in open Court and
the defendant advised as to the contents thereof and given the
privilege of cross-examining the reporting officer thereon, and
evicence and arguments of counsel heard, the Court doth now ascertai1
his term of confinement in the Penitentiary at eight years in the
case of Indictment No. 1 and on his motion the imposition of sentenc,
in the case of Indictment No. 2 is suspended during his good behavio •

The said defendant then by counsel moved the Court to set
aside its judgment in the case of Indictment No. 1 as being contrary
to the law and evidence and grant him a new trial, whic h motion the
Court denied and to which action of the Court in denying his said
motion, the defendant noted an exception and time is allowed him not
to exceed sixty days in which to file his bills of exception.

Whereupon it being demanded of the said defendant if any-
thing for himself he had or knew to say why the Court should not now
proceed to pronounce judgment atainst him according to law., and
nothing being offered or alleged in delay thereof, it is the judgmen
of this Court that the said Gregory Blanton Lugar alias Gray Woodson
be confined in the State Penitentiary for a term of eight years, thi
being the period by the Court ascertained in the case of Indictment
No.1. And the said defendant by counsel moved the Court tQ reduce
the said sentence, which motion the Court denied. And the Court rec
ommends that.the defendant serve the said sentence in an institution
with facilities to offer psychiatric help and drug rehabilitation.
And it is ordered that the Sergeant of this City do, when required.s

)...&----



to do, deliver the said defendant from the jail of this City to the
Superintendent of the Penitentiary, in said Penitentiary to be con-
fined and treated in the manner prescribed by law; said term to be
credited by the time spent in jail awaiting trial.

And the defendant having noted an appeal ftom the judg-
ment of the Court, the Court doth appoint Michael Morchower to
assist the defendant in perfecting same.

And thereupon the said defe?d~nt is remanded to jail.
Age - 20

A TRUE COPY, TESTE:
DEPUTY CLERK

-----
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VIRGINIA:

IN THE HUSTINGS COURT OF- THE CITY OF RICHMOND

CONl10m',7EALTII OF VIRGINIA,

v.
GREGORY BLANTON LUGAR,

PIa intiff

Defendant

NOTICE OF A PPEA L AND A S SIGNHENT OF ERROR

To: Jose' P.. Davila, Jr., E~quire, Attorney for the
COrrt11Q;.jWen Ith, Richmond, Virginia

Th.p defendant, Gregory Blanton Lugar, gives

:\;otice of Al"pea1 from the judgment of the Court rendered

on October 4, 1972, and hereby assigns the f0110'\7ing

error as required by Rule of Court 5:1, Section 4:
1, The search of 1102 Floyd Avenue, Apt. 3,

Richmond, Virginia and the seizure of evidence violated

the Fourth Amendment to the United States Constitution.

2. The evidence was insufficient to support

the convicti.ons.

GIVENunder my hand this 23rd day of Oct-

ober 1972.

Michael Morchower
113 North Foushee Street
Richmond, Virginia 23220

CERTIFICA TE

I hereby certify that a copy of the foregoing
Notice of Appea1 and Assignment of Error was mailed to
Jose' R. Davila, Jr., Esquire, Old City Hall, Richmo d,
Virgin ia on this 23rd day of October 1972.

'-';f;rf(:t/~~:;,./,~1('l.~~--
l{

Michael Morchower



VIRGINIA:
IN THE HUSTINGS COURT OF THE CITY OF RICHMOND

CONMONHEALTH OF VIRGINIA,
v.
GREGORY BLANTON LUGAR,

MOTION TO SUPPRESS EVIDENCE

Plaintiff

Defendant

Comes now Gregory Blanton Lugar, by counsel,
and hereby moves the Court for an order to suppress for
use in evidence the contraband and other evidence upon
which charges against him have been predicated.

The motion before the Court at this time is
based upon the following allegation:

That the arrest of the defendant and search
of 1102 Floyd Avenue, was illegal and in violation of
the Fourth Amendment to the Constitution of the United
States.

GREGORY BIANlON LUGAR

Michael Morchower, Esq.
113 North Foushee Street
Richmond, Virginia 23220

CERTIFlCA TE
I hereby certify that a.true copy of the fore-

going Motion to Suppress has been delivered to Jose' Davila,
Esquire, City Ha11, Richmond, Vir.g.in..ia on thY' 12.th day..of
May, 1972. -11Z1t-#r/ /I#~

~chae Morchower



vmCINIA:

IN THE HUSTINGS COURT OF THE CITY OF RICHMOND. _

City of Richmond, to-wit:

The GRAND JURORS of the Commonwealth, for the body of the City of Richmond, on

their oaths present that on or about ~~.~.S~.J.~ 19.??...• in the said City. and
within the jurisdiction of the Hustings Court of the City of Richmond

Gregory Blanton Lugar unlawfully and feloniously did break and enter

in the nighttime the storehouse of Willis H. Cavedo, trading as

Cavedo's Drug Store, there situate at number 2528 Floyd Avenue, with

intent to commit larceny, and merchandise having a value of about

$530.00, did unlawfully and feloniously commit larceny thereof,

against the peace and dignity of the Commonwealth of Virginia.

Va. Code 9 18,1-89

C. W.
J. W.

': ";:,.-)
~I•.••.;.

~

Witnesses sworD aDd ,ent
by the Court 10 the CraDd
Jury 10 lPve evlcleDce.

iJA ,/-:it
i) .

!/O •.YJ--'

Clerk



VIRGINIA:

IN THE HUSTINGS COURT OF THE CITY OF RICHMOND.

City of Richmond, to-wit:

The GRAND JURORS of the Commonwealth, for the body of the City of Richmond, on
within three months prior to the findinq of this indicbQeet d

their oaths present that ~}()r ~~'fX~Xx~xxx.x.xxxxxxxxx.x,x1:0xxx, in the said ity, an
within the jurisdiction of the Hustings Court of the City of Richmond

Gregory Blanton Lugar unlawfully and feloniously did break and enter

in the nighttime the storehouse of L. D. Jones, trading as Sunset

Hills Pharmacy, there situate at number 7007 Three Chopt Road, with

intent to commit larceny,

.'

against the peace and dignity of the Commonwealth of Virginia.
Va.'Code HS .1-S9

•••••• ,..._ •••••• P ••

~i ••••• ." ••••••••••• iW"'.,~

"1 ." ~ or;•.
1 .'::JI.

~

WitnesseJ ,worn and sent
by the Court to the Grand
Jury 10 give evideoce.

MAY

., ~.'";'" v
t . tp

\.. /

'" -(", ;/.- 0 ,. vi
i".;. ~P'V'.0

;\VeDC> 0 vr ./

q

D. O. Spears
C. W. Bennet
J. W. Combs
C::.\ \. \C ',.I"~,0 -J -'"'Y'c
Cec. ,D,oA BQ/'.,1w
WO, 11,.5 l\ 0 e

Clerk



Combs - direct
_ ..._._----_.,~._._----

2

3 JOHN W. COMBS, III, on
4 motion to suppress, being first duly sworn, testified as
5 follows I

6

7 DIRECT EXAMINATION
8 BY MR. MORCHOWER:

6

9 o Officer, would you s~at. your fpll
I

10 name for the record, please?
11

12

13

A

o
A

John W. Combs, III.
What's your occupation?

I'm a hit-and-run invest~gator for
14 the Richmond Police.
IS Q And how long have you been W9r~~ng
16 for the Richmond Police Department?
17

18

A

Q

Since September 16th, 1963.
Directing your attention to the

19 evening of March 13th and the early morning of ~rch l4~h,
20 1972, were you on duty for the Richmond Police Department?
21

22

A

Q

Yes, I was working from ten to six.
And that's 10.00 p.m., to six a.m.,

23 is that correct?
24 A Ten p.m., on the 13th to six a.m.,



Combs - direct 7

No, assigned an unmarked car.
Assigned an unmarked car? A~l right

And who was working with yoq -~

I was working alone.
You were working alone?
Yes.

2

3

4

6

7

8

9

on the 14th.

0

0

0

A

Q

vehicle --
A

0

And you were were you in a marked

10 you were in uniform, is that correct?

11

12

A

o

Yes, sir.

.And did you have occasion ~o arrive
13 at 1102 Floyd Avenue,

14

Ie
16

17

A

o
A

Q

Yes, I did.
in Richmond?
Yes, sir.
What time did you originially arrive

18 at 110 -- 1102 Floyd Avenue?
19 A I actually went inside the addr~ss
20 approximately 3:00 o'clock, it was in that area, I don~~ know
21 the exact time.
22 Q And had you been to that apartment
23 prior to three a.m.,
24 A I had been to the rear of 1104 prior



Combs - direct

to my going in the apartment.

8

2 Q And what time were you in ~he rear

3 of 1104 Floyd Avenue

4

5

6

7

8

9

10

11

12

13

14

1.5

MR. SIMMONS: Judge, I don't se~ the

relevancy of this, we're here on a motion to
strike because of illegal search and seizure
apparently, it happened at 1102 F10yp Av~nu~. I
don't see what difference it makes i~ ~e was at

1104 earlier that day.
THE COURT: At this point, I don't

see any relevancy, Mr. Morchower.
MR. MORCHOWERI I think it wi1~ be

tied in, Judge.
THE COURT: All right, subj~ct ~o

tying it in, it will be allowed.

16

17 Avenue?
18

19

20

21

Q

A

Q

A

Q

What time were you at 1104 Floyd

About an hour earlier,

All right?
within the hour.
And when you were at 1104, did you

22 have occasion to have a car towed, is that correct?

23

24

A

Q

Yes, sir.•
And what -- what kind of car was tha ?

. .



Combs - direct,_._-_._---_ _._ _._._ - _;----_ ..__ __ ._-_ .._-_ ..__ ..--. ._._--- 9

A It was a sports car, it was ~purple
2 sports car, I believe it was an MG.

Q All right, and what was t~~ r~asQP
4 for it being towed, do you recall?

A It was blocking a driveway, a~so
6 there were drugs found in the car.

7

8

9

10

car?
Q

A

o

All right, do you know ~9 ~~~. ~~i

When you arrived at 1104, who was .

11 with you -- 1102 Floyd Avenue, at 3:00 a.m., who was with you

12 A Riding in my car with Sergeant Jus-
13 tice, of the Henrico County Police.

14 Q All right, and who was -- did you
115

16

approach Apartment Three at 1102 Floyd Avenue, did you go ~p
, 'I , •

to the apartment
17

18

19

A

Q

A

Well, when -- well, let ~e back up
All right?

in answer to you first ques~~Q~;
20 When I first arrived at two o'clock, Sergeant Just!ce was
21 with me, the second time he was not with me when ~ w~~t,
22

23

24

o
A

Q

All right?
I met him there.
All right, that clears it up. And



Combs - direct

who else -- was anyone else with -- you know. anyone else
2 there from the City or County Police Department?

10

3 A Yes. there were several CQ~~V
4 Officers there.

5

6

7

8

9

Q

A

Q

A

Q

And no other City Officers

at that time. is that cor~eot'
that's correct.
And these are the County poli~.

10 officers who are here in Court today. is that correct?
11

12

A

Q

I believe so.
All right. and did you go up to

13 Apartment Three at 1102 Floyd Ayenue. is that correo~?

16

17

18

19

20

21

22

23

24

A

Q

door?
A

Q

A

Q

A

Q

A

Q

I did .•
All right, and who answered the'dqor
Michael Carter.
And did you go into the apartm~n~?
We were invited in, yes.
By whom? .
Michael Carter.
And whO else -- who else.was in ~he



Combs - direct 11

apartment beside Michael Carter?
2 A A Greek, approximately nineteen year

All right?o
3 old named Zacharias, I believe,

I

4 I
A and there was a party named Newcomb

6 in the apartment, along with Michael Carter, three people.
7 o And for what purpose were yo~ at the
8 apartment?

9 A Looking for a party named Hod -~
10 HOdges that, information supplied Henrico County, was wanted
11 on a fugitive warrant
12 o From Roanoke?
13 A I believe so, yes, Sergeant Jue'tice
14 had -- had seen a teletype aridhad this information whiqh he
IS gave to me.
16 Q All right, did you -- tell u. w~~~
17 you did on -- on after knocking on the door?
18 MR. SIMMONS: JUdge, this i~ mo~e
19 of a discovery proceeding, it looks to me ~+~.~
20 rather than a motion to suppress because Qf
21 illegal search and seizure.
22 MOR MORCHOWER: Well, we' ~e gett~,.g
23 into it, Judge, I'm going to lay the foundation,
24 11m asking him what he did now, as soon as he --



Combs - directI---------.---------.-- ..~----_ ..-
after knocking on the door,I assume, he wElnt

12

into the apartment, that's when2

3 MR. SIMMONS:
f

Well, Lugar waan' t
4

IS

6

7

8

9

10

I 1

12

13

14

lIS

16

17

18

19

20

21

22

23

24

even in the apartment, Judge. Judge, I ~on't
see what makes -- makes any difference tha~ the
man was arrested outside of the apartment, what
happened .inside the apartment.

THE COURT: Was the search warrant
at this address?

MR. SIMMONS: It was not a ~e_r~h
warrant.

THE COURT: There was no ,ea~ch
warrant?

MR. SIMMONS: There was no ~••ar9h
warrant.

MR. MORCHOWERI But there was a
search of the apartment, Judge, in question,
which is the basis for these charges, 8~ I 'th~nk
it would b. relevant for us to go into,

MR. SIMMONS: And I think it wQuld
be relevant if you establish that there was a
search,

MR. MORCHOWER: well
MR. SIMMONS: I don It thiQlt t~~

~------_._---



Combs - direct__________ •• h ~ ~ • __

r
13

2

evidence is going to show that there was a s••~c ,
that which is an open view is not a searc~.

MR. MORCHOWER: Well, we're getting

6

into it, Judge, and --
MR. SIMmNS:

is what he's doing, Judge
. . • • • .discovery

7

8

9

10

I

11

12

13

14

us

16

MR. MORCHOWER: Judqe, it's up to
the Court to decide whether there was a search
or an open view observation

THE COURT: All right, well, I'll
expect you to get to the point and this is not,
as you know, to be a discovery proceeding.

MR. MORCHOWER: Well, I disagre~'
with the Commonwealth, it's not for that pu~pose
Your Honor.

THE COURT: All right, go ahe~~.
17 o Tell us what you did upon knocking -
18 ,after knocking on the door?
19 A I asked the man who opened thec!oor,
20 who tumed out to be Michael Carter, his identity, who h~ was

21 for none of us there knew what the party, Hodges, looked like
22 o All right, go ahead and tell us in
23 narrative form what you want to say?
24 A He then gave me his registrat~oncar



Combs - direct 14

1 for the car, I explained to;.him that his car was blocking the
2 driveway in the back, and asked him if we could come in: h.
3 stated come in. When he stated this, two Henrico Officers
4 proceeded by me and the Carter subject walked down a hallway
5 approximately twelve feet into a kitchen area. Carter and I

by Sergeant Justice and Sergeant Davis -- five police officer

walked together beind the other two Henrico Officers, followe

7

6

9 area, I noticed on the floor beside a door in a trash contain r,
8 including myself, and Michael Carter. While standing in th~s

10 a milk colored container, and also a -- a round top that fit
lIon top of the container, the round top had Lilly written on
12 it. There were two red capsules beside the container and
13 written on the milk container was Seconal and this container
14 was not the type that is dispensed in drug stores, ~'s the
IS type that wholesalers sell to drug stores, it's not the type
16 that are --
17 o Well, (not audible)
18 MR. SIMMONS I Now, he's arguing witb
19 this officer --
20 A Yes, it is.
21 MR. SIMl«>NSI with this witness,
22 Judge, he's already stated that he recognized
23 THE .COURT: I--

',,-MR. SIMMONS: .the item not dispensed --
"



Combs - direct 15

I feel --

MR. MORCHOWER: That was his con-

witness has testified to --

MR. MORCHOWER: I'm not arguing witb
THE COURT: All right, Mr.

MR. MORCHOWER: Judge, I'm not

THE COURT: Morchower, don't argue

Yes.

THE COURT: and had Seconal written

him, Judge.

with him.

MR. SIMMONS: Well, if that's im-

MR. MORCHOWER: I don't vouch every-

witness if he's answering improperly --

MR. SIMMONS: It's his witness, thou h,

THE COURT: All right, he has testi-

arguing with the witness, I can interrupt tbe

proper, that's his conclusion, not what his

elusion, Judge, I can interrupt the witnes8when

he voucbes his credibility which be puts bim on.

thing tbe witness says, Judge

fied that the container had the name Lilly on
it,

A

on it --

4

7

11

10

6

9

12

8

3

2

13

14

16

15

17

18

19

20

21

24

22

23



2

Comb. - direc~

A Had Seconal on i~, yes.
THE COURT: And was not a normal

16

3 type Seconal container, now, go ahead.
4 Q What is a normal ~ype of Seconal

s container, Officer Combs?
6 A Well, I don'~ believe I've s~atea
7 ac~ually it was no~ a normal type of Seconal container, this
8 is -- my wife is a nurse and she deals with some drugs, now,
9 I have seen the type "of containers tha~ hospi~als had --
10 Q Wha~ color -- would you describe

11 this for us?
12 A Well,it's the type tha~ are in
13 hospitals and in drug stores, it's by wholesalers, are in
14 milk containers, milk colored containers and have the pre-
IS scription or the identification marking on them, Seconal,
16 and also written on the side of these containers are the
17 Federal law prohibiting the possession of these drugs without
18 a prescription.
19

20

21

22

23

24

Q

A

Q

A

Q

A

All right, then, you saw a container

Yes, sir.
And you saw two pills,
Yes,
i. that correct?
~hat's correct.



Combs - direct
__ •• • .~_ •• _~. __ ••• _ •• P. __ ••• ~ ••• __ ••• _--_ ••

17

1

2

3

4

6

7

8

0 And what color -- color were these

pills?
A They were red.

0 Bave you ever seen vitamin pills,

sir?
A Yes, sir.

0 what color are vitamin pills normall ,

have you ever seen red -- red vitamin pills?

9

10

A

o

Not like those.
Bave you ever seen cold tablets,

11 red cold tablets?

12

13

A

o
Yes, sir.
Is Seconal a prescription or non-

14 prescription drug?

15

16

17

18 field.

19

A

o
A

o

It would be a controlled drug, yes.
What schedule~, do you know?
I'm not really associated with the

Do you know whether it's a pre scrip-

20 tion or non-prescription drug?
21

22

A

o

It's a prescription drug.
And you were walking with Carter

23 and Justice was behind you, is that correct?

24 A Yes, that's correct, he entered the



Combs - directr-------------------- ...---.---....----...-------.--------..--- ...-
!

apartment -- well, yes, he entered directly behind me, was
2 behind me.

18

3 Q And you never told Carter the purpoa
4 for which you were in the apartment, did you?

5

6

7

8

9

10

11

12

13

14

us

16

MR. SIMMONSz I object, that'.
leading, that is a suggestive answer.

THE COURTs Sustained.
MR. MORCHOWERz I can qualify him

as a hostile witness, Judge, he works for the
Commonwealth

MR. SIMMONSz There's no such thing

as a hostile witness in criminal law unless you

show he's got an interest --
THE COURTz You can try to qualify

him as a hostile witness, Mr. Morchower.
MR. MORCHOWERz All right.

17 Q Did you ever tell Carter the purpose
18 for which}Ou were in the apartment for?
19 A I didn't no, it was done in my
20 presence, I don't mean to answer your question unnecessarily.
21

22

o
A

When was it done in your presence? .
Actually "after they were placed unCle

23 arrest for possession of the controlled drug.

Q All right, and did you place him



Combs - direct----_._~-------------_.-....._------- -------------

under arrest for -- Carter for possessing controlled drug?

19

2

3

4 drugs?

IS

A

Q

A

Yes.

Was that after you saw the contro11.

Well, they were under arrest immed-
6 iate1y, I didn't actually tell them they were under arrest,
7 but when I saw the drugs standing there, the --
8

9

10

about?
Q

A

The two Seconal pills you're talking

Well, I saw Seconal written on the
11 front of them

12

13

o
A

Well --
I confirmed my thought that it was

14 Seconal tablet.
lIS Q And at that moment they were under
16 arrest, is that correct?
17

18

A

o
In my mind they were under arrest.
But you never advised him that be

19 VBS under arrest, did you
20

21

22

A

o
A

Well, it took about--

at the time -- at that time?
It took about fifteen minutes, yes.

23

24

there were several other activities that had to be immediatel
controlled. -



Combs - direct------_._------_. -~-' _------ ----------

THE COURT: I didn' t understand

20':

2 A There were several things that took
3 place, Your Honor, that had to be taken into account just

4 for our own safety.

s o All right, where was -- where was

6 Carp -- how do you pronounce that name, Carrias?

7

8

A

Q

Zacharias.
Zacharias, where was and where was

9 Newcomb at that point when you saw the container with -- with
10 Seconal written on it?

11 A At that precise moment, I don't

12 know, they were in the front of the apartment, and they were

13

14

Q

A

What rooms are you talking about?
Well, there are two rooms divided

115 by a open hallway, now, when I first saw the Greek, Zacharias
16 he walked into the room where we were standing, the main room
17

18

Q

A

Did --

the bedroom-kitchen combination,
19 this is when I first saw him, he came from the direction of

20 the front bedroom.
21

22 ment?
23

24

o

A

o

How many bedrooms are in the apart-

Just two, two rooms, that's all.
Two rooms,



Combs - directr--....--A.---.-- ...-.----..--.----.---.

Yes.

21

2 o the kitchen, bedroom complex and a

3 bedroom, is that correct?

4 A

Q

Yes.
And where was -- where was Newcomb

6 at this time, do -- do you know?

7 A Yes, he was laying in a bed in the

8 front bedroom.

9 o All right, did you execute any searc

10 warrant for this particular -- particular apartment?

13

14

15

16

17

18

19

A

0

were executed?

A

I heard that they were.

0

A

0

warrant?
A

0

Not of my own personal knowledge,

The next day, is that correct?
No, the 14th, were executed the 14th
Do you know who executed that search

22 mission to search this apartment?
23

24

A

Q

Yes, as a matter of fact, I did.
And were you asked by any of the



22Combs ~ direct•• _~ • ~ •• ~ __ w • • ._~~ _

1 occupants whether you had a search warrant?

2 A Yes, I was.

3 Q And who asked you whether you had a

4 search warrant?
A Newcontb.~.

6 Q Was that after you asked him for

7 permission to search the apartment?

8 A That's correct.

9 Q You never did receive permission

10 from anyone to search the apartment, did you?

11 A No.

12. Q How long were you in the apartment

13 in question, sir?
14 A t.bout two and a half.hours, I left
15 about quarter to six, I believe, or five-thirty or quarter
16 to six. I got off at six o'clock so I'm pretty sure of that

17 time.

18 Q Did your -- I'll withdraw that
19 question -- did you ever conduct any testing of these pills
20 which were visible to you in order to determine waft type of

21 pills they were?
22 A There were tests conducted, I

23 believe, I don't know.

24 Q At the scene?
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2

A

Q

No, not at the scene.
You know of no testing there wae

3 no testing at the scene, is that correct?

4

6

7

8

.9

10

11

12

13

14

us

16

17

18

19

20

21

A

0

is that correct?

A

0

pants under arrest?
A

0

correct?

A

0

A

understand --
Q

A

Q

-- these two pills in
A

No, sir.

And these pills were red in color,

Yes.

Did you also place the other occu-

Yes, sir.

For this same offense, is that

Yes, sir.
You mean --
The other occupatns, I -- I don't

• • • • • • • • • and Newcomb?
Yes, they were right there together.
What else did you see besides the••

the apartment?

LAfte:...looking in more detail and
22 there were drugs found a11 .ewer the apartment,

23

24

Q

A

There was --
drugs everywhere.



1
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Q

24

Weren't there drugs found in a waste
2

3

4

6

paper basket?

A tes. there was a large amount oJ£,...

(drUgs found in a waste paper basket.:...
Q And where was the waste paper basket

located?
7 A Right beside the empty Seconal
8 tablet. empty Seconal container and two tablets and the top
9 that I described earlier beside the doors as we walked in.

10 Q And who actually went into that
11 waste paper basket. you?
12 A No. one -- one ot the Henrico office s
13 actually opened the basket.
14 Q How about an oven. was there an
15 oven in that apartment which was searched also?
16

17

18

19

20 oven?
21

22

A

Q

A

Q

A

o

Yes.

And who went into the oven?
One of the Henrico officers.
Do you know what was found in the

A stamp machine. I believe.
Anything "else connected to these

23 two drugstores in question?
24 A I don It know •.
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o Could you draw u. a diagram of this
2 apartment real quick like, --
3

4 simply.
A Yes -- I think it can be drawn very

S (pause and rattling of paper)
6 Q Would you look at this for identifi-
7 cation purposes?

8

9

A

Q

Yes, sir.

Does that appear to be the layout of
10 the apartment, the diagram of the apartment?
11

12

A

Q

A very rough sketch of it, yes.
Would you point out to the Judge

13 where you saw these two Seconal pills?
14 A Yes, I would have to get up to do
15 that. This is the door that Carter opened, this is the hall-
16 way I referred to as walking into, this is another doorway
17 which stay. open apparently permanently. The tablets were

18 found at the edge of this doorway between the trash container
19 and the edge of the doorway, and there's an oven right here
20 which Mr. Morchower brought out. The two tablets were'found
21 in front or between a round Lilly container and the milk
22 container, milk colored capsule • ". • • • • • • or capsule
23 container right in that area right there.
24 Q All right, would you also show where
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the other subjects were in relationship to the Seconal pills?
2 A Carter, of course, answered the door
3

4

5

6

7

8

9

10

11

the other party was in this bed right here, and the Zacharias

man, when I first observed him, he walked in from this apart-
ment here.

Q All right, would you show us where
this trash can was located?

A I don't know if it was a trash can,
it was a paper bag that the Henrico man opened right beside
this door, this -- the edge of this doorway right here where
the capsule where the milk container was found.

12 Q Do you know what was in this trash -
13 trash basket?
14 A Yes.

15 Q Could you tell us specifically what
16 -- what items were in that trash can?

17 A No, not specifically, there was a
18 large group of stolen drugs.

19 0 What appeared to be stolen drugs?
20

21

22 this arrow?
23

A

Q

A

Yes.

What is this area designated as with

I just don't know, I believe it was
24 a sink over there, if I remember correctly.
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Q Did the -- did the subjects who were
2 placed under arrest, did they remain in the apartment until
3 you left?
4 A No, they were taken out of the apart
5 mente

6 Q Do you know what time they were
7 taken out of the apartment?

8 A I think specifically about twenty
9 minutes before

10 Q So the -- the two tablets are the
11 only pills that you specifically can account for, is that
12 correct, as as far as you recovering?

13 A Well, I saw other capsules in there,
14 but I didn't see any identifying markings on them like I did
15 on these two beside the trash can.

16 Q Do you know what Seconal is used
17 for, what type of medication?

18 A Not the remotest idea.
19 Q You never did find this person,
20 Bodges, in the apartment, did you?
21 A No, sir.

22 0 Nor did you ever see Gregory Lugar
23 in this apartment, did you?
24 A No, sir, I did not.
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o Rather than go in -- go into what
2 other officers did, I think we can get that through the other
3 police officers what they did, is there anything else you did
-4 specifically?

A Several things I did specifically,
6 but I -- 1 don't know what you want me to answer,
7

8

9

o
A

o

Well, did you

things what were done.
did you actually find any any

10

11

12

13

14

IS

16

drug8 in the apartment other than these two items was
my question?

A Well, it was different things found,
it was like an~aster egg hunt. everything was allover the
place, in open view, and then we'd look a little further and
find 80mething else, just everywhere you looked there was
pills and capsules.

17 Q Butthese capsules and pills were
18 also in 80me bags, weren't they?
19

20

A

o
Yes, that's true, some were.

But you don't -- and you couldn't
21 say which 8pecifically were in bags and which were not, could
22 you?
23

24

A

o
That's right.

And things were also found in this
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oven, is that correct, sir?

29

2

3

A

Q

Yes, sir, that's correct.
So it would be a fair statement to

4 say that the entire apartment was searched?
5

6 o
MR. SIMK>NS, I object to that.

What -- did you go into any dresser
7 drawers in this apartment?
8

9

A Not

MR. SIMK>NS: At what time, I mean
10

11

there's been testimony that there was a search
warrant.

12 Q Well, while you were there up until
13 five-thirty, quarter to six, did you see any search warrant?
14

1.5

A

Q

NO, sir.
And as far as you know, there were

16 no search -- there was no search warrant at that time, is
17 that correct, up until that time?
18

19

A

Q

That's correct.

And I assume there was some furnitur
20 in this apartment, is that correct?
21

22

23

24

A

Q

A

Q

Yes, sir.
Did .nyone go into any drawers?

Not in my -- no, no, I don't --
Nothing was opened in the apartment,
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is that what you're telling the Court?

2 A No, I'm not saying that nobody went
3 into any drawers, I didn't see any drawers in the apartment -

4 Q Well, was anything open, what items
S -- would you describe what was in the apartment?

6 A There was a heap of trash in it,
7 when you first opened the door, at the -- by the stove, there
8 was just a big pile of trash and --

9 Q And someone went through that trash,
10 is that correct?

11 A Yes, they did.

12 Q Could you describe the length -- the
13 length of this apartment and the size of the rooms, approxi-
14 mately?

Approximately twelve by twelve, eachus

16

17

18

19

20

21

22

23

24

A

room, I guess, roughly.

Q And there's also another apartment
up there on that second floor?

A I believe it is, yes.

Q In the front apartment and back
apartment, i. that correct?

A I -- I don't really know, I'm
associated with this particular apartment, I'm familiar with
that one, because I was inside of it, I don't know about the
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others.
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2 Q Well, did you have to go up to some
3 steps to get to this apartment?
4 A

Q

Yes.

And these steps were in the rear of
6 this building, is that correct?
7

8

A

Q

That's correc-t

There's also a rear -- a rear door
9 at the bottom of the steps, is that correct?

10 A I -- it could be, I don't remember
11 seeing any, it was pretty dark, I couldn't see any doorways.
12 Q And as far as looking for Hodges,
13 you never received any specific information about Hodges, is
14 that correct, you, yourself?
IS

16 he --

17

A

o

I received it from Sergeant Justice,

Right, so he's the man who actually
18 received it from -- trom this third party, is that correct?
19

20

21

A

Q

That's correct.
No further questions.

22 CROSS EXAMINATION

23 BY MR. SIMMONSI

24 Q What -- what information did you
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receive from Sergeaat Justice?

2 A There was a fugitive warrant out

32

I
3

4

5

6

7

8

for this party, Hodge., who had ran from a Henrico polieeman
0 Who had what?
A Who had ran from a Henrico Policeman

in the County.

0 Do you know what the circumstances
was under which he ran?

9

10

A Yes.
MR. MORCHOWER: The officers are

11

12

13

14

15

16

17

here, Judge, I intend to call --
MR. SIMMONS: I -- this is probable

cause for arrest, it can be based on hearsay,
this officer was operating in the City of Rich-
mond, and I want to know what this officer saw.

THE COURT: Objection overruled,
exception noted.

18 A Information was that the Hodge.'
19 subject had been a passenger in a car which was towed from
20 the rear of 1104 Floyd Avenue, he had run from this automobil
21 when a wanted check was made in his presence and the check
22 came back that the party was wanted, he jumped from the car
23 and ran. As the police officer chased the party~ the car
24 also drove also and the police officer was there with nothing
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1 Q Do you know -- was it related to you
2 what other parties were in the car at the time it was -- that
3 left the scene in Henrico?
4 A~.
S Q Well, where was Mr. Lugar -- Lugar
8 the first time you saw bim?

7 A The first time I saw him he was
8 axnilllgout of the ~ddy wagon and jumped on top of me and
9 another officer.

10 Q What?
11 MR. MORCHOWER: Judge, I think --
12 A This is the first time I saw him,
13 he was inside the paddy wagon and was trying to get -- escape
14 and get out.
IS

18

17

Q

A

Q

When was this?
This was after he'd been arrested.
What was the condition of the partie

18 that were in the apartment?
19 A Newcomb appeared to be under the
20 influence of something, some narcotic drug, he
21 Q Why do you say that?
22 A He was wa-lkingkind of irregular,
23 unsteady, he would whine when he talked, and couldn't talk
24 without slurring his speech, there was no smell of alcohol or
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1 any other thing on hi. breath, and he would become violent

2 for no apparent reason.

3 Q Now, were you present when Officer

4 Bennett was questioning Mr. Lugar?

5 MR.MORCHOWERIJudge, he's going

6 beyond the scope of my direct examination and

7 that has no relevancy as far as what has been

8 brought out up to this time.

9 THECOURTI Mar Morchower, you had

10 a very wide scope on direct, I'm going to allow

11 it exception noted •.

12 MR.MORCHOWER:Exception noted.

13 Q Were you present when Detective

14 Bennett was talking with the man who is today identified .s

UI. Mr. Lugar?

16 A During some of the conversation I

17 was, but all of this conversation was total obscenity from

18 the defendant.

19 Q What do you mean?

20 MR.MORCHOWER:Judge, it has no

21 relevancy to whether these people were lawfully.

22 in the apartment or whether the search was

~ proper.

34

24 MR. SIMR)NSI Well, I'm trying to
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find out

2

3

4

MR. MORCHOWERa Well--
MR. SIMK>NSa He doesn't tell -- he

doesn't say a thing in the world in the motion
to suppress on what arrested for what.

8 Q Now, what was he arrested for,

7 Officer Combs, do you know?

8

9

10

1 1

12

A

sir .•

Q

disord __rly, what did
if anything.

A

He was arrested for being disorderly

All right, he was arrested for being
you notice about him being disorderly,

14 well, then, when --

IS MR. MORCHOWER: I assume this was al

18

17

18

19

20

21

22

23

24

done prior to the arrest being made, because if
he'. going into whether this arrest was lawful
or not, b. haa to go into the facts before the
arrest was made.

MR. SIMMoNS a I don't have to go
into anything, this is his motion to suppress
the evidence because-of illegal arrest, if I'd
asked OfficerCbmbls why he was arrested becau.e
of disorderly and give us information to justify
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2

3

4

6

7

8

9

10

11

12

13

14

us

16

the arrest, Mr. Morchower has missed the boat
insofar aa him not going on direct examination.

MR. MORCHOWER: Maybe I have another

witness in mind
MR. SIMr«>NS: Well, maybe you do,

but I got this witness now on cross.
THE COURT: Objection •s overruled

and
MR. MORCHOWER: Exception noted.
THE COURT: exception noted.
MR. MORCHOWER: Judge, I think I

can ascertain whether he's answering a question "
on -- on facts leading up to the arrest or not, 'i

can't I, because it's all irrelevant what
hajpened after the arrest.

17 BY THE COURT:
18

19

20

Q

Q

Were you officer?
MR. SIMM)NS: I don't
Your testimony is based on something

. ,

21 leading up to the arrest?
22 A No, sir, ~ctual1y he was inside the
23 paddy wagon when I first saw him.
24 THE COURT: What -- i. this relevant
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1

2

3

4

l5

6

7

8

9

10

11

12

13

14

115

16

17

18

19

20

21

22

23

24

insofar as your motion is concerned, Mr. Simmons
MR. SIMt«>NS: Well, it would appear

to be because it says that the arrest of the
defendant is one thing and search of 1102 Floyd
Avenue is another thing, now, I'm going into

why he was arrested.
MR. MORCHOWER: He'. going into

subsequent facts, Judge, that's my point.
THE COURT: Well, I acknowledge

MR. SIMMONSI He--

THE COURT: that, but it is -- there

is nothing before the Court to show whether
there was -- apparently there was more than one
search, and I don't know whether this relates
to a subsequent eearch which is the subject of

your motion or not.
MR. MORCHOWERc Well, my search --

on my motion, Judge, is the searab of the apart-
ment and arrest of the -- I'm satisfied that ~.
Combs was not present when my client was arreete
by Mr. Bennett, which is the reason why I haven'
gone into any of these circumstances, I think
he answered the question, when h. saw Mr. Lugar,
he was in the paddy wagon already under arrest,
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3

4

6

so what transpired after the arrest, I think ia

immaterial to my motion.
THE COUR'i': Well, your motion saya

arrest and then search and I can only assume
that you're talking about an arrest first and
then a search until it's otherwise shown.

7

8

9

.
search

MR. MORCHOWERI Well, he didn't

I'm satisfied that --
MR. SIMK>NS: They had to search

10

11

12

14

IS

16

17

18

19

20

21

22

23

24

and then arrest.
THE COURT: Well, the motion says

arrest and search and it doesn't say the chrono-
logical order and I don't think what's been
presented thus far would -- would show whether
the motion is based upOn a search made subsequen
to or prior to the arrest.

MR. MORCHOWER: Well, if my record -
if I show the arrest is improper, Judge, it
immediately follows that the ••arch was improper
so there's no need to go into the -- any probabl
cause as to the search, we're concerned about
the arrest of Lugar, 'which Mr. Combs did not
take part in and he was. not present when the

arrest was made.
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MR. SIMMONS a That '8 not necessarily

2

3

4

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

true, Judge, the officers were at a certain plaa
looking for Hodges and saw these drugs. I think
the evidence will show at the time the car was
stopped in Henrico County, the defendant and
another party were in that automobile.

MR. MORCHOWERa I'll stipulate that,
Judge, there's no question about that.

MR. SIIOI>NSa And while the
Officer Combs was up there, the defendant came
to that apartment, and he subsequently gave a
fictitious name and later gave his address 1102
Floyd Avenue.

MR. MORCHOWERa But Combs doesD't
know anything about this, Judge, this is all we
can ask him.

MR. SIMMONS a Be can -- he can
testify on hearsay information on the probable
cause to arrest.

THE COURTa Gentlemen, I am looking
anxiously for a tying in of a lot of what has
been brought out this far and subject to being
tied in, I'll allow it as I did with the defen.e.

MR. SIMMONS a All right.
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BY MR. SIMl«>NS a

2

3

4

Q

Q

Officer Combs, did it come to --
MR. MORCHOWER I Exception noted.
Did it came to your attention at

5 any time that the defendant, Lugar, had been a passenger in
6 that vehicle when it stopped in Henrico County?
7

8

A

Q

Yes, it did.
But you didn't know hi. name at that

9 time, is that correct?

10

11

A

Q

That's correct.
And at some three or four, five

12 o'clock in the morning that you were up there looking for
13 HOdge. on the fugitive warrant, the defendant came to that
14 area, 1. that correct?
us

16

17 orderly?
18

19

A

Q

A

Q

Yes.
And he was arrested for being dis- .

That's correct.
And did he not, .to you knowledge,

20 give his address as 1102 Floyd Avenue, Richmond, Virginia?
21

22

23

24

MR. MORCHOWERa Judge, again I
object for the simple reason what he was told
after he arrested in the apartment, all of this
he discovered after the apartment was early --
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they were already in the apartment for a number of -- an bour
2 or so before Detective Bennett arrived and arre.ted Lugar,

3 SO this is --
4

6

7

8

9

to

11

12

THE COURTa Mr. f1brchower, now,
you're testifying.

MR. MORCHOWERa Well, Mr. Silllllons,
when he objects testifies too, Judge, so I
thought I would testify to 80mething --

THE COURT, Well, we're going to
stop it right now.

MR. SIMMONS: All right, that's all.

13 REDIREC'l'EXAMINATION
t4 BY MR. MORCHOWERa
IS Q Officer Combs, is that correct,
16 when you were -- originally approached this apartment, you
17 didn't know anything abo~t Lugar, did you?
18

19

A

Q

No, sir, I didn't.
And you were not present when Lugar

20 was arrested by Bennett, were you?
21

22

A

Q

No, I was not.
You only -saw him after he was being

~ placed in the paddy wagon after the arrest occurred, is that
24 correct?



escape from the paddy wagon --
No, I saw him when he was

2

3

4

6

Comb. - recro.sr------ ._--- ---__-0 -- 0-- --.-
!

A

Q

that correct?
A

Q

42---_._-~

trying to I

Well, this is after the arreat, ia

Yes.

Were the other subjects in the apart
7 ment a180 seemingly under the influence of .om. drug?

8

9

10

A

Q

No, only Newcomb.
I have no further que8tions.

1t

12

RECROSS EXAMINATION

BY MR. SIMII)NS I

13 Q 1102 Floyd Avenue, i. that located
14 in the City of Richmond?
us

16

17

A

Q

Yes, it is.
All right.
THE COURT I All right, Mr. Combs,

18

19

20

21

22

23

24

when you're outside, don't di8cuas your testimon
or allow anyone to discuss it with you.

WITNESS STOOD ASIDE.



,2

3

Keenan - directr'---"' ...--_ ....----.---.--.,....._..-....-,-,----,,--------
. I
i

43

WILLIAM -G. KEENAN, JR. i on

4

6

motion to suppress, being first duly sworn, testified a.
follows I

7 DIRECT EXAMINATION
8 BY MR. MORCHOWER I

10

11

12

15

0

the record, sir?
A

0

sir?

A
Department.

0

William G. Keenan, Jr.
All right, and what's your occupatio,

Patrolman, Henrico County Police

17 man for Henrico Police Department?
18

19 June.

20

A

o

It would be two years the end of

Two years in June, and directing
21 3Pur attention to the evening of March 13th, 1972, did you bay

22 occasion to stop a certain vehicle in Henrico County?

23 A It was actually on the 14th when I
24 stopped the vehicle.
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2

3

4

15

6

0 Was it the early morning of the 14th

A Yes, sir.

0 All right?

A after twelve.

0 And what kind of car did you stop

and who was in the car?

7 A It was a '66 Austin Healy, and three

8

9

10

subject. in the vehiale, the names they gave me at that time
was Greg B. Lugar, Matthew Wayne Baughan and Ernest Prederick

Hodge••

11 o All right. now, if I may summarize

12

13

14

115

16

17

18

19

to save time, it i. a fair statement to say you stopped this

car which was being driven by Hodges?_ ..

A Yes, sir.

0 Por a traffic offense, is that

correct?
A Yes, sir.

0 And you were also running a check on
,

Hodge., through the HCIC, is that correct?

20

21 subjects.

22

A

o

I ran a cheCk on all three of the

All right, and you received ~nforma-

23 tion that Hodges was wanted in Roanoke, 1s that-correct?

24 A Wanted in Salem, Virginia.
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Q Salem, virginia, all right, and did
2 he escape from you or did he run from you
3

4

6

7

8

9 on foot --

10

11

A

o
A

Q

A

Q

A

Q

Yes, sir,

or something?
he did.
Who was with him when he ran?
He was by himself when he ran.

Did he drive off or did he run off

Yes, he ran off on foot.
All right, and did Lugar leave with

12 your permission
13

14

us

A

Q

A

Yes, sir,
in your presence?
I had nothing to.'choldhim on, he

16 a.ed if he cculd leave, and I said he could, but he would
17 have to walk.
18

19

20

21 Newcomb?
22

Q

A

Q

A

As far as you know h. walked,
Yes, sir.
is that correct? And what about

Newcomb was sitting in the vehicle
-23 that I stopped after Mr. Hodges escaped. When I came back to

24 the vehicle David was gone and Mr. Ne"comb was gone.
----------------------------'
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Q All right, and you had nothing to
2 hold Rewcomb on eitber, did you?
3

4

A

Q

Not at that time, no.

All right, what time was this
5 approximately, Officer, do you know?

6 A 11m not certain, it was after twelve
7 shortly after I left Headquarters,

8

9

10

Q

A

Q

All right?

I was headed towards the West End.

All right, did you also have oceesio
11 to go to 1102 Floyd Avenue in the City of Richmond?
12

13

14

A

Q

A

Yes, sir.

And who was there with you?
Well, there were several PeOple

15 there, Sergeant Schesventer, Sergeant Justice, Officer Taylor
16 Officer Bill was there one time, and I believe Sergeant Davis
17 was there, the City Police Officers responded -- and I believ
18 thatls --
19

20 officers?
21

22

23

24

Q

A

Q

A

Q

So it was about eight or ten police

.Yes, sir.

Mostly from the County?
Most from the County at first.
At first? And do you know the



found in the alleyway beind this address.

The vehicle that I had stopped wasA

purpose for which
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. Ifor which you were at 1102 Floyd Avenue?j

I
I

2

3

4 Q Well, do you knOw specifically where
5 that vebicle was found?

6 A It was directly behind the apartment --

7 Q 1102 or 1104?

8 A Well, it was in the alleyway there,

9 I'm not certain, it was quite dark in there, but it was behin

10 the apartments that we went into.
11 Q All right, and did you have occasion
12 to go to any particular apartment in 1102 Floyd Avenue?
13 A Yes, sir, we went to Apartment Three

14 Q All right, and at that time, was the

15 vehicle, the Austin, the '66 Austin Healy behind -- parked
16 behind the apartment?
17 A No, when we went in the apartment,

18 the City had already towed the vehicle away.
19 Q All right, what. time was this when
20 you first arrived at the apartment, do you recall?
21 A I couldn't say for sure.
22 Q Well, was it --
23 A It was several hours after I origi-

24 nally stopped the vehicle.
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t

2 apartment?
3

4

Q

A

Q

And did you go into ~e particular

Yes, sir, I did.

Would you describe how you got into
s the apartment and wbatyou did and what was done in your
6 presence upon entering this particular apartment?
7 A Well, when we arrived at the apart-
8 ment, City Police Officer knocked on the door and -- ••veral
9 times -- there was a little bit of a scuffle inside and

10 finally the door was opened and two subject. were standing
~

11 at the door.
12

13

14

15 by name?
16

Q

A

Q

A

Two subjects?
Yes.

Who were ~hey, do you recall them

I believe one was Mr. Carter, the
17 owner of the vehicle, and a Greek boy, only name I heard was
18 Nick.

19

20 like --
21

22 name.

23

u immediately

.,

Q

A

Q

Is it •.•••••••• something

I don't know, I never heard his last

All right, what happened, what
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A We asked if Mr. Hodges was there and
2 they .tated he was not there at that time, we asked if they
3 mind if we came in and locked for him and they stated they
4 did not and allowed us to come in. We went in8ide and Mr.
5 . Baughan that had been in the vehicle I originally stopped

6 was in bed, laying in bed.

7 Q Could you'.-showus on that diagram
8 where he was? (pauae) Assume this diagram represents the
9 apartment, this is the front d09r right here?

10 A He would be laying up in thia bed

11 up in the comer.

12

13 BY THE COURT:

14

15

o
A

Who is this?
Mr. Baughan, I found out later hi.

16 name was Newcomb.
17

18 BY MR. MORCHOWER I

19

20

Q

A

All right, what did you aee?
Well, when I came in, I went into

21 this room and was talking to Mr. Baughan, asked him what his
22 name was and he told me his name.was Dennis Hewcomb, and I
23 asked him for identification, and I recognized him as Mr.
24 Baughan, the one I originally stopped: he got up, couldn't

L-- .•.._. .
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2

1 find any identifica~ion whatsoever to show me. It was shortl
after this that the City Police Officer came in and advised

3 everyone they were under arrest and advised them of their

4 rights.
Q Did they --

8 A While I was talking ~o Mr. Baughan

7 some drugs had been found in the kitchen.

8
But you didn't find any yourself?

9 A No, I didn't find any myself.

10 Q Did you see any drugs yourself?

11 A Yes, sir, after they'd been found,

A

Q

the apartment --

us

14

12 I -- most of them were laid on the bed in the
". \'¥-~.I mean coming -- on coming i!!!;9

No, sir, I didn't see anything.

13

16 Q Then you came through that hallway

17 and went to the back bedroom, is that correct?

18 A Yes, sir.

19 Q Do you know where the Greek fellow,

20 Nick, was located?
21 A Be came to the door when we first

22 went in.

23 Q Who did -- who actually conversed

24 with these boys after the door was answered?



I believe City Police Officer and
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I A

Sl

2 one of my Sergeants, I don't know which one was doing -- was
3 talking to them.

4 Q And you had no search warrant, i.
S that correct?

6

7

A

Q

NO, sir, we did not.
And did you ever -- how long were yo

.8 in the apartment, you, yourself?

9 A Off and on I would say about an hour
10 an hour and a half.
11 Q And did you ever see a search warran
12 executed during this time?
13

14

A

Q

No, sir, I did not.
And what were you doing' for this

IS hour or hour and a half?
16 A Most of the time I was standing in
17 the bedroom with the subjects after they'd been placed under
18 arrest, I was standing in there with them.
19

20 were doing?
21

22

Q

A

Q

Did you see what the other officers

(Tbey_re searabing tbe apartment.

And where were the subj ects being
23 detained, in the kitQhen area?
24 A Well, they --



Re'. leacling, Judge,MR. SIMr«>NSI

••••

2

3
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and
MR. MORCROWERI Well, show ua --

52

4

6

7

8

10

MR. SIMM:>NS. he hasn't said they'd
been detained yet,

MR. MORCHOWER: well, show us --
MR. SIMMONSI in the kitchen area.
THE COURT I He is leading.
MR. MORCHOWERI I apologize, Judge,

for leading the witness.

11 Q Show us on the diagram where the

12 subjects were being detained by you?

13

14

115

MR. SIMMONS: Well, he's never said
they'd been detained by him.

MR;.MORCHOWERI Well, he said --

16

17

18

19

20

21

22

23

24

A

them, I wasn't
Q

time?
A

Q

to leave, would you?
A

Q

I was standing in the bedroom with

Well, were they under arrest at this

Yes, sir.
So you would not have allowed them

NO, sir.
Would you show us where --



/
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,

2

3

4
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Q

A

these?

Q

53
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Be in the bedroom --
Could you mark that, please?
What do you want, just initial. Oft

Mark -- mark the area where you were
6 standing with the three subjects who were arrested?

7 A Well, they were all -- all round in

8

9

the room, I mean I just stood there blocking the doorway to
keep them from leaving the room.

10

11

12

13

14

15

Q

i. that correct?
A

Q

-- back --

A

All right, this is the back bedroom,

Yes, sir.

All right, would you mark that back

Actually, this is the front of the
16 building.

17

18

Q Right, all right, I understand.
MR. MORCHOWER: Judge, I think 1t

19

20

21

22

23

would be proper to introduce this for identifiea
tion purposes anyway --

THE COURT: All right.
MR. MORCHOWERa I would ask that it

be marked.

24 Q Did you actually find anything .
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you.elf, sir?

2

3

A

Q

No, I did not.
Did you actually see where the••

4 drugs were -- were found?

6

A

Q

No, I did not.

Who actually -- and you never saw
7

8

any drugs when you went to the rear of the apartment, i.
that correct?

9 A No, sir, 'I did not see them until
10 after they were found.

1 1 Q Did you ever see Greg Lugar in that
12 particular apartment?
13

14

A

Q

Ho, sir, I did not.

And who actually -- I mean you e.t1-
115 mated the search remained 1n the apartment for an hour, an
16 hour and a half, is that correct?
17

18

MR. SIMIfJNS: Be didn't say that,
he said he stayed there that long.

19 o Well, were the subjects with you
.20 during this time?
21

22

A

Q

Yes, sir, they were.
All right, you had no information

23 that Hodges was actually in the apartment at this time, did
24 you?



Keenan - directr-----.,.----.- --~----~--~.---- ..-- -~_."".-.._._---- --_ ..--- ....--~-.------------- 55

1 A The only information I had was

2

3

4

5

6

information Mr. Bodge. had given me that the owner of the
car was up in this are., and that he had loaned him the car,
and this is how I gave the information to the City to look

up, he said somewhere up on Grove Avenue, and I gave this
information to my Oispatcher and they radioed it to

7

8

Q

A

City?
the City and the City shortly after

9 that lQCated the vehicle.

10 Q Well, can you tell us why you went

11 I to this particular apartm-.nt?

12 A Well, they called me up originally

.13 I to identify the vehicle.

14 Q All right, then you went there and
15 I you went into the apartment, do you know why you went to the
16 I apartment?

17 A It had been -- this was supposed to
18 I be the apartment it was told me that he was in,

19

20

21

Q

A

Q

Oh?
HZ'. Hodges had been staying in.
Bad been staying in, but you had no

22 I -- you were not told that he was. actually in the apartment

23 I or --

24 A 80, sir, I was not.
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Did you have any information that
2

3

Lugar, Greg Lugar, was seen in the rear of 1102 when you were
searching the apartment?

4 A The only information I know is when

6

he was stopped in front of the apartment, how he got to the
apartment, I have no idea.

7

8

9

o
arrested, were you?

A

You weren't present when he was

Well, I went downstairs when the
10 scuffle started out in front of the building, and at this
11 time a City Detective had put him in custody.

12

13

14

o
circumstances?

A

So you actually saw the -- the

Yes, sir -- well, they were still
15 scuffling when I got down there and --
16

17

18 subject.

19

Q

A

Q

You don't
and I saw him restraining the

Well, yet, you weren't present when
20 the scuffling began, were You?

22

A

o
NO, sir, I was not.

All right; and he was placed under
23 arrest for what purpose, do you know, what reason
24 A No, sir, I do not know.
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1 Q Are you avax:e of any ••arch warrant

2 being executed at -- at 1102 Floyd Avenue, Apartment Three?

3

4

A

Q

Ho, sir, I never saw one executed.
In-your presence, did anyone advise

IS

6

7

8

9

10

11

12

13

14

U5

16

17

18

19

20

21

22

23

24

these three or two ~ubjects who answered the door that --
that they had a right to refuse you permission to search --
to come into the apartment?

MR. SIMMONS: I don't think that
makes any difference, the testimony was that
this officer was invited in.

MR. K>RCHOWER: Well, I think the --
THE COURT: The tes~imony is of this

officer, Mr. Morchower.
MR. MORCHOWER: I thought he said it

was the testimony either by Combs or this offide
that they asked

MR. SIMl'«>NS: It was by Combs, this
officer i. not responsible for the knowledge of
Combs.

MR. MORCHOWER: Well, this was done
-- this was done in the presence, Judge, I'm
asking him what was stated in his presence and

THE COURT: He's already said that---------_..:...-_---_.
they aSked if Hodges were there and were told no,
. ---_.-:- ..•~-_...
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2

and aSked if it were all right to search for him

and they were told yes.

3 Q All right, did you a180 -- in }O ur

4 presence was it stated that they didn't have to give you
5 permission to search the apartment, did you go into any of

6 those --
7

8

A

Q

I don't recall anyone .saying this.

All right, you never saw this --

9 any teletype did you, yourself, sir?

10

11

12

13

A

Q

A

Q

What, on Mr. Hodges?
Uh huh?
No, sir, I did not see a teletype.
Would you tell us who actually was -

14 beside Combs and Justice -- who else was in the apartment
15 searching when you were with the three subjects in the back

16 room?
17 A I believe Sergeant Davis, Sergeant
18 Schesventer, I'm not sure about whether Sergeant Scheventer
19 was there, he was in the apartment one time or another, and

20 Officer Taylor.
21

22

23 Q

MR. MORCHOWER.: Excuse me, Judge.
(pause and rattling of paper)
How about Officer -- Officer Hill,

24 was he present at the scene?
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A He was present at the scene, I

S9

2 believe he was at the rear of the building.
3

4

Q I have no further que.tions.

8 CROSS EXAMINATION
6 BY MR. SIMK>NSa

7 Q Let's see now, who was it that ran
8 from you initially?

9

10

11 in the car?

12

A

Q

A

Mr. Hodges.
Hodges? And the defendant stayed

Right -- well, he was -- he was
13 already gone when Mr. Hodges ran from me, he'd asked me
14 prior to that could he leave and I had nothing to hold him
18 on at that time and I told him he could leave, if he wanted
16 to, but he would have to leave on foot because Mr. Hodges had
17

18

19 Hodges ran.
20

21 know?
22

Q

A

Q

A

And Mr. Baughan?
He was in the vehicle when Mr.

And how did the vehicle leave, 40 yo

I didn't-see the vehicle leave, when
23 I returned back to the police car after losing Mr. Hodges,
24 the vehicle was gone.
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t

2

3

4

5

6

7

left?

Q

A

Q

A

Q

A

As was Mr. Lugar
Yes

and Mr. Baughan?
Right.

Do you know how either one of them

Mr. Lugar walJced off, the last time
8 I seen him he was walking away from the vehicle, prior to
9 Mr. Hodges escaping.

10 Q NOW, did you -- did somebody tell
II you what the fugitive warrant was for?

12 A As they were telling me on the radio
13 that he was wanted for statutory burglary that'. when he ran.

14

15

16

17

Q

A

Q

A

Statutory burglary?
Yes, sir.
Of what?
That's all they gave me, they said

18 he was wanted in Salem, Virginia, and they began to say .

19 statutory burglary and when they got burglary out, he went
20 out the back door.
21 Q .NOW, you say the officers were seara -
22 ing,do you know if they were searching or were looking?

23

24

MR. MORCBOWERz I think he's
answered the question, Judge --



2
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MR. SIMK>NS: '.Well, I'll --
MR. MORCHOWER: I'think he knows the

3

4

!5

6

difference between looking and searching--
MR. SIMMONS: Let's see if he does.
THE COURT I He can explain what he

does -~

7

8 opinion.
A they were searcbiAg ift lily-'

9 Q What was he -- when you went in the
10 door, did you s.e any trash or anything on the floor?

11

12

13

A

in the kitchen.

Q

There was a large amount of trash

Now, do you know what that trash
14 consisted of?

A NO, sir, I did not look at it, I
16 didn't pay any close attention to it.
17 Q Well, anyhow, you weren't the one
18 that was finding things

19

20

21

22

A

Q

A

Q

No, sir.
in the kitchen? .
No, sir.
You were-more int&rested in what was

23 going on in the bedroom?

24 A Yes, sir.
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3

4

Q

bedroom?
A

Q

found?
A

Q

And looking at other people in the

Yes, sir.
And you saw items after they were

, 8 tablets or approximately a whole bunch of drugs --

9 A Well, there was -- there was a large
10 amoUnt drugs laid on the lied,which had been found in the

11

12

13

room and one wrist watch had been found, and several other
"

in the 8tr;Je.articles and aLatamp machine found

Q After Mr. Lugar left the scene,

14 what was he doing the first time~u saw him after that?

IS A After leaving the scene where I
16 originally stopped him?
17

18

Q

A

Yea, at 1102 what was he doing?
Be was fighting with the detective

19 in front of the building

20 MR. MORCBOWERa Well, I would want

21

22

23

24

to know if this was before the arrest or after
the arr.at, if it was after the arrest, itt.

immaterial.
THE COURT a Does he 'know?
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BY THE COURTI

2

3 I
4

Q

A

Q

Q

Do you know?
No, sir, I do not know
All right.
whether he was placed under arrest,

6

7

8

at the time I got out, h. was just fighting --

BY MR. SIMK>NS I

9 Q Do you know whether or not he'd been

10 in the paddy wagon?

11 A He was put in the paddy wagon after'

12 that, and he again got away.

13 Q Do you -- to your knowledge, was any

14 '.drugs found in that '66 Aust.in Healy when it vas towed?

U5

16

17

18

A

Q

A

(No audible response i. heard)
Have you ever heard that there was?
One capsule was
MR. MORCHOWEal Judge, I would' a180

19

20

21

22

23

24

object, the Austin Healy has no connection with
the apartment in question or the arrest of the

subject --
MR. SIMMONS: I don't see how you

can say that, Judge,
THE COURT: Well--
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2

3

4

6

7

8

9

10

MR. SIMMONS: you 90t people in the
automobile earlier that day on Dumbarton Road
who was later arrested for drugs, and if there
was drugs in the automobile at the time it was
towed away, I think that is a circumstance to

be considered.
MR. MORCHOWER: I think it's --
THE COURT. I don't think itl• yet

presented .a to the details and nature of the
arrest of the defendant, I'll allow it subject

•• :<

11

12

to being connected up.
MR. MORCHOWER:

", ,,~

I think Mr. Simmons

13

14

us

16

17

18

19

20

21

22

23

24

is trying to connect it up by v.irtue of the

fact that he was in the automobile --
MR. SIMMONS: I'm not trying to

connect up anything, 'Judge, this is his motion
to suppress.

THE COURT:. I understand that,. but
it's your evidence now.

MR. SIMMONS: .Yes, sir.
THE COURT: Is that it?
MR. SIMl«>NS. Yee,eir.
MR. MORCHOWER: I have no redirect -
THE COURT: Officer Keenan, when

L----------.-----.
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2

you're outside, don't diseuse your testimony or
allow anyone to discuss it with you.

3

4

5

6

7

8

9

10

11

12

13

14

A Yes, sir.

WITNESS STOOD ASIDE.

MICHAEL A. BATTEN, on

us.

16

17

motion to suppress, being first duly sworn, testified as
follows I

18 DIRECT EXAMINATION

19 BY MR. MORCHOWER:

20 Q Sir, would you state your full name
21 for the record?

22

23

A

Q

Miehael Andrew Batten.
Mr. Batten, how long have you been

24 employed by the Henrico Poliee Department?
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3

4

6

7

DAVID C. HILL, on motion to
suppress, being first duly sworn, testified as followsl

DIRECT EXAMINATION
BY MR. MORCHOWER:

8 Q Mr. Hill, would you state your full

9 name and your occupation, please?

10

11

12

13

14

us

16

A

man.

Q

in this capacity?
A.

months.
Q

David Charles Hill, Henrico police-

And how long have you been employed:

Approximately fifteen, sixteen

All right, directing your attention

17

18

to March 14th, specifically, 1102 Ployd Avenue, were you
present at that particular house?

19

20

A

Q

Yes, I was.
All right, were you with Combs and

21

22

.'Xeenan and Justioe when they arrived at the particular apart-
mentin question?

23

24

A

Q

I met them at the apartment.
All right, and who was with you, wer
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you by yourself?

70

2 A Sergeant Davis and Sergeant Sch.s-
3 venter were with me.
4 Q All right, and do you recall wha~
S time this -- this occurred?

6 A Approximately three p.m., somewhere
7 around in there.

8 Q And would you tell the Court where
9 Apartment Three is located in this particular dwelling house?
10 A It would be upstairs, you go up the
11 stairs and to your right.
12 Q All right, the stairs are in the
13 rear of the building. is that correct?
14 A Yea, you walk in the hall and go
IS down toward. the rear of the building and then back up the
16 auire.

17

18

19

20

Q

A

Q

A

Which leads you to Apartment Three.
Yes,
is that correct?
which the door opens toward the

21 front of the building.
22

23

24

Q

A

Q

All right?
you go back in a U-tum more or 1•••

So the rear a~rtment -- the rear
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bedroom would actually be the front of the building, is that
2 correct?
3

4 recall.
A

Q

I'm not sure, no, sir, I don't

All right, is there another apartmen
6 up there, Apartment Four, also?
7

8 recall.
9

A

Q

There may be, I don't -- don't

.All right, did you ever see Greg
10 Lugar at this particu -- in this particular apartment?
11

12

A

Q

No, I did not.
And would -- who actually knocked

13 on the door to gain entry --
14 A I don't know, now, I was behind the
1~ building, I was watching the back of the building at the time
16

17

18

Q

A

Q

All right?
Sergeant Davis and myself.

All right, how long were you -- did
19 you stay behind the building?
20

21 imagine.
22

A

Q

Approximately twenty minutes, I

Did you ever see anyone running
23 down an alley
24 A Ah
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2

3

4

Q

A

Q

A

o

to the rear of the building?
At that time, no.
How about later?
Later I did.

All right, who were you with when
6 you saw 80meone running down the alley?
7 A Sergeant Schesventer, and he wasn't
8 running down the alley, he was --
9

10

Q

A

All right, tell us what you saw?
Sergeant Schesventer and I had gone

11 to our ear, were getting ready to leave, we'd forgotten some-
12 thing, so we got back out of the car and started walking
13 across the street, Harrison Street --
14

us

16

MR. SIMK>NS: Can you identify this
as somebody that got --

MR. MORCHOWER: I think it '8 Lugar -
17

18

19

20

A Yes, it's Mr. Lugar.

MR. MORCHOWER: I think it's LUgar.
MR. SIMMONS: Well, I didn't know --
MR. MORCHOWER: I don't want to lead

21 the witnes8.
22 A At this time we began to cross the
23 street, we saw a subject walking up, Mr. Lugar was one of the
24 that we hadn't found at the time, I believe he was dressed in
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a brown coat and we were looking for a brown coat a8 well ae
2 I can recall.

3 At this time Sergeant Sche8venter
4 motioned for me to go to the right and he went to the left.
SA8 we split and started to walk towards the subject, he broke
6 and ran through a little passageway at the rear of the

7 building. I went around to the rear ot the building, Sergean---8 Sche8venter followed directly behind him. At this time I

9 yelled tor him to halt, he turned and ran into the back door
10 of -- of the building there on Harrison Street,
11 Q Of the
12 A of the apartment -- the particular
13 apartment house in question. I entered the door, it was dark
14 I wasn't familiar with it~ I turned on my light and I saw him
IS waiting, when I hit him with the light, he turned and ran
16 again. We went through, like I say, the hallway zigzags
17 through
18 Q Be ran out the front door?---....,,------------.
19 A We scuffled a little in the hallway,

----..-.--------.- ••••• • ._ •• __ •• _. __ R •••• __ • • __ • _

20 he broke again, ran out the front door and ran into one of
21 the City detec~ives.
22 Q He ran into actually, Bennett, didn'
23 he?
24 A I believe it was Mr. Bennett, yes.
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Q And were you present when -- did

74

2 Bennett place him under arrest?
3

4

A

Q

A

Yes, he did.
For what charge?
I don't know, I went back to pick

'6 up the stuff that I dropped in the hallway.
7 o Did -- did Bennett draw his weapon,
8 could you see that?
9 A I don't remember, I wasn't -- I

10 didn't stay that long_
11

12 .

Q

A

Was Bennett --
As soon as -- as 800n as he ran into

13 Bennett and I believe another officer, they had him under
14 control or what appeared to be to me under control, I couldn'
us see, there was too many people in anyway, it wasn't no use
16 in me offering assistance, 80 I jU8t went back there and got
17 my hat.

18 Q Okay, 'so the essence of your testi-
19 mony is you chased Lugar through the

A Through the hallway, that is the
----, ....-.._--_ .•.,--------.."

21 extent of my seeing him that night.
,---_..:...-...~._..

Q And this -is the hallway on the.first
23 floor whereas the apartment in question i. on the second-_._._-,.....- -<.~-_...
24 floor,
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2

A

Q

Yes, it is.

is that correct? And you had no
3 warrant for Lugar at this time, did you?
4 A No, I did not, I just went on the
5 premiae that he ran when we approached him --
6

7

8

Q

A

Q

So you followed him --
Therefore, I followed him.
So you left Bennett and this other

9 officer since you felt the situation was under control?
10

11

A

Q

Yes, I did.
What did you do after you left, you

12 went to your car or --
13 A I came back out, they were putting
14 Mr. Lugar in the paddy wagon at that time
15

16

Q

A

Come back out from where?
From in the building, see, I dropped

17 my hat, my watch, and several things inside the building_
18 Q Did you ever -- were you ever in thi
19 particular apartment house or apartment?
20

21 time, yes.
22

A

Q

I was in the apartment before that

How long 'were you in the apartment
23 before this time?
24 A Approximately five to ten minutes,
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something like that,

76

2

3

4

!S

Q

A

Q

A

Could you tell us what was.--

it may have been longer.

what was being done in the apartment

They were just more or less holding

6 the subjects, I wasn't really paying any attention to what

7 they were doing, they had found several things and were

8 discussing

9

10 apartment?

11

Q

A

Where were the subjects in the

In the front room of the apartment,

12 one of the City Officers had them in custody at that time,

13 I believe.

14

us Officer was?

16

17 them.

18

a

A

Q

Do you know who -- who that City

No, I don't, I'm not familiar with

Did you actually see the subjects in
19

20

21

22

23

24

question leave the apartment under cus -- in custody?

A That was after I'd left.

a And how many officers were in the

apartment when you were there?

A I'm not sure, possibly six.

Q Did you see any search warrant at
'"
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that time?

77

2

3

A

a

No, I did not.
And Schesventer -- Schesventer was

4 also in the apartment, is that correct?
A He was when I came in, yes, I

6 believe, I'm not real sure on that.

7 a What did you do -- you were present

8

9

when the -- when the officers went into the apartment origi-
nally, i. that correct?

10 A Yes, I was out back standing in the ,
11 alley watching the back door.

13

14

us

16

17

a
apartment

A

a
A

first went in.

a

No, I
really, did you?
don It know what went on when they

19 you were at this particular apartment in question?
20 A I knew we had a -- a teletype on on.
21 of the subjects that they had reason to believe h. was in
22 this apartment.

23

24

a

A

But did you -- who told you this?
I had heard it from conversation on
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my radio, I was working in t.he ot.her end of t.own, our radios
2 aren't. that. st.rong, I wasn't. real sure on all of t.he circum-
3 st.ances, I couldn't. hear t.hem all.
4 Q So you're not. sure if t.he -- if t.he
s informat.ion the informat.ion could have been that. he -- he
8 had st.ayed in t.his apartment. rat.her t.han being in t.he apart.me t,

7 is t.hat correct?

8 A I don't know, I was told to watch
9 t.he back door.

10

11

12

Q

A

o

That's all
That's all I was t.old.
And you -- you never actually saw

13 this t.elet.ypein question, did\ you?

14 A No, I did not., t.hat.would have been
1-S in t.he radio room, I had no reason t.o go down there.
18 o Can you give us when you left this
17 apartment the last time?
18 A It may have been about four or so,
19 I'm not real sure, I'd lost. my watch and --
20 o But officers were still in the apart
21 ment when you left, is that correct?
22 A Yes, they were, there wasn't any
23 use in me staying, they had the situation under control, &0

24 I went back t.o my area.
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Hl11 - orossr-------
I

Q All right.

MR. MORCBOWER a I have no further

79

3

4

questions, Judge.

S CROSS EXAMINATION
8 BY MR. SIMf«)NS.

7

8 macy is?
9

10

Q

A

Q

Do you know where Sunset Hl11 Phar-

I'm not real sure.

Let me ask you two questions. Do
11 you -- do you know anything as to why Mr. L\lgar was arrested,
12 were you there at the time, do you know anything exactly why?
13

14

A

Q

Not exactly why, no.
All right, do you know anything

IS about the search of that apartment, specifically, as to why
18 they were there?
17

18

A

Q

No, I don't.

So you know nothing about the arrest
19 nor nothing about the aearch?
20

21

22

A

Q

No, no, sir.
That's all.
THE COURT. All right, Officer Biil,

23

24

when you're outside don't discus8 your

MR. MORCBOWERa I have one question,
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!
excu.e me, Judge.

80 .

2

3

THECOURT: All right.

4 REDIRECT EXAMINATION

!S BY MR. MORCHOWER:

6 Q You said you do not know exactly

7 why Lugar was arrested?

8

9

10 you --

11

A

Q

NO, I don't.

Well, what would you have done if

MR. SIMJ«)NS: That doe.n't make any

12

13

14

16

difference what he would have done.

MR.MORCHOWER. But h. --

THECOURT. Ho, air, Mr. Morchower,

I don't think that's the type of testimony we

want to hear.

17

18 chasing him?

19

Q

A

Well, do you know why you were

Because he ran from me, I had sus-

20

21

picton to believe

Q

to believe that he had committed a crime

What -- what suspicion did you bav.,

22 what rea.onable suspicion did you have?

23 A The fact that he tumed and ran

24 when I approached him.
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2

3 C. W. BENNETT, on mo~ion ~o
4 suppress, being firs~ duly sworn, ~estified aa followsl

6 DIRECT EXAMINATION
7 BY MR. MORCBOWER I

8 Q Sta~e your full name and occ:upa~ion?
9 A Detective C. W. Bennett, Richmond,

10 Virginia, Bureau of Police, assigned to the Detective Divisio •
II Q And you've been in that capaci~y lor

12 how long, Officer?
13 A Two years.
14 Q And directing your attention to
IS March 14th, 1972, did you have occasion ~o be at 1102 Floyd
16 Avenue?
17 A Yes, sir, I did.
18 Q Did you have occasion to ge~ a searc
19 warrant for ~hia loca~ion?
20 A Yea, sir, I did.
21 Q -And what time did you get the search
22 WIlrran~?
23 A 'The best I can recall it was about
24 two o'clock p.m., OIl the 14th.
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2

3

Q

A

Q

On the 14th. the a!terDDon?
Yes. sir.

And did you have occasion to be in
4 the apartment at some earlier

6

7

A

Q

A

Yes. sir.
time? What

Approx -- approximately four a ••••
8 on -- i. best I can recall on the 14th.
9 Q And Officer-- there were officers

10 in the apartment to your knOWledge, is that correct?
11 A Yes, sir, I was swamon.ed there bY
12 Officer Combs.
13 Q can you tell us what you found on
14 the 14th a. a result of the search warrant?
115- A We found -- as best I can recall,
16 we found two bottles of prescription dX'U9s and
17

18

19

Q

A

Q

And that'. it?
Yes, sir.

Are you aware of.what was found
20 prior to that time?
21

22

23

24

A

Q

A

Q

I certainly am.
What was it, about seven thousand

pills?
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BY '!HE COURT.

87

2

3

4

Q

A

Seven ~housand wh.~?

MR. MORCBOWER. Pille or some~ing -

Pills -- capsules and t.ble~s in --

6

7

loose and in bottles and car~ons.

BY MR. JC)RCBOWER.

8

9

Q

A

Also wri8~ wa~cb •• , is ~ha~ correo~?
One wrist wa~ch, I believe, a s~amp,

10

11

12

postage machine, labels from ~he Sun.e~ Pharmacy, empty watcb
box.e, Bank of Virginia money bags, coins, several other
it.s.

13 Q Now, when you retumed, you found
14 two bo~~les of prescription pills, is that correct?
15

16

A

Q

Yes, sir.
Were these gentlemen charged wi~b

17 ~bat -- with that particular possession of that contraband?
18

19

20

und.re~aDd.
A

Q

II. not sure, I don't -- I don't

When you are saying prescription,
21 they were lawful -- they were in lawful posseeeion of the.e
22 new p1l1s as far as you Ire concerned?
23

24

MR. SIMK,)NS. The beet way to f inc!
that out 1. to find out if they had a prescripti •
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Did they --
Are you asking me, in other word.,

3 if -- if the tablets 'and pills that we found a. a result of
4 the search warrant executed at two p.m., were in lawful
s possession

6

7

Q

A

Right?

of the defendant? No, they were not
8 in lawful po.session of the defendant.
9

10

11

12

about?
Q

A

Q

Now, how many pills are we talking

I would imagine fifteen perhaps.

Fifteen pills? And you did not get
13 a search warrant prior to that time, is that correct?
14

111

A

Q

No, sir.
Do you know how long Combs and Ju.-

16 tice and the rest of them were in the apartment prior to you
17 arriving?

18 A The best I could determine it was
19 half an hour to forty-five minutes before I arrived.
20 Q Did you actually, yourself, locate
21 any of the contraband in question that -- that moming?
22 A Many of the items that I recovered
23 were in their original position

24 Q How do you know that, Officer, were
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you there when the officers went in originally?
2 A If you would let me finish I "fOuld
3

I
4 I

explain that to you.

o All right?
15 A They were iri the original position
6 as related to me by the officers and were pointed out to me.
7 o So you had no first-hand knowledge
8 of the original position?
9

10

11

12

13

14

115

16

17

18

19

20

21

A
me.

0

related to you?

A
four a.m.

0

question?
A
Q

A
durin

hours.

0

None other than what vas related to

Now, what time was this, was it

When I arrived at approximately

And you went up to the apartment in

Yes, sir.

And how long were you up there?
~ was up there approximately, I was

a two-hour period, I would ima ine, two

23 to -- to see Greg Lugar?
24 A Yea, air •.
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Q

2 Lugar, do you know?

. _._ ..._------~._--..__ ._--_ .._-_ .•._--------_ ...._--_ .._-_.-

And what time did you .ee Greg

90

3 I
I

4 I
A

o
Approximately four-thirty a.m.

Now, who was standing with you when
5 you -- when you. saw Lugar for the first time?
6

7

A

o
Nobody.

Well, you heard the te.timony from
8 Hill, didn't you
9 MR. SIMMONS: That doesn't make any

10

11

difference what he heard from Hill -_

MR. MORCHOWER: All right.
12

13

14

Q

Q

So you were by yourself?

'!'HECOURT I That '. correct.
All right, and you placed him under

15. arrest, is that correct?
16

17

18

19

20

21

22

23

24

A Yes, sir.
0 What charge?
A Being disorderly.
0 Did you take any warrants out for

him?

A .No, sir •
0 You did not?
A No, sir.
0 So you arrestec1 him for disorderly,

---_._.
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2

what you mean by it i. the breach-of-peace statute, I a••ume,
is that correct?

3

4

6

A

Q

A

Q

Yes, sir.

And no charges were ever pressed?
I did not obtain • warrant.
Did -- when you saw Lugar, was he

7 being followed by two or one Henrico Police Officer?
8 .A The best way I can answer that
9 que.tion is to describe to you what happened, I -- I really

10 can It state whether or not he was being followed by anybody.

12

13

14

16

17

18

Q

front door

A
Q

A

Q

A
front door.

Q

Yes, sir.

of this dwelling?

1102 --
On Floyd?
1102 Floyd Avenue, he came out the

20 is upstairs, is that correct?
21

22

23

24

A

Q

A

Q

I don' t know where Apartment Pour i.
Apartment Three upstairs?
Yes, sir.
How many apartments are upstair.,
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one or ~wo?
2 A I believe ~here's two, I'm no~ aure.
3 Q All right, did you ever see Lugar
4 in the particular apartment in question here?

A 80, sir.
6 Q All right, tell us wha~ you did,
7 ~ell ua what you saw when you -- leading to the arrest of
8 Lugar?
9 A I had left 1102 Floyd Avenue. Apart-
10 ment Three, and had retumed to my automobile which is parked
11 direa~ly in front of the apartment ~o get my evidence ki~ ~o
12 begin recovering property ~hat was fO.und in the apartment, an
13 as I was walking back towards the front door, I was standing
14 on, jua~ off the sidewalk onto the front walk, I heard what
15 sounded to me like someone running down ~he stairs very 10ud1 •
16 ~he banging of foots~eps, and I continued ~o -- I took
17 steps forward and I had not gotten up onto the landing in
18 fron~ of ~he fron~ door yet, when Mr. Lugar burst out the
19 front dOC)r and ran into me and knocked me down and fell on

20 top of me, and I didn't .ee anyone purauing him at ~h.t time
21 becau •• I was in the process of falling down. Be kicked me
22 in the leg and I rolled over on top of him and managed to get
23 the handcuffs on him, and placed him under arrest.
24 Q You were in civilian clothes. weren'
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you, sir?
2 A Yes, sir.
3 Q And as a result of this arrest, you
4 had occasion to -- to speak with the with the subject?

.s A Yes, sir.
6 Q And you also had occasion to confia-
7 cate -- did you have'occasion to confiscate any property
8 from him?

13

14

1S.

16

17

18

A
Q

A

Q

in evidence?

A

0

A

0

Officer?

A

0

A

I don't know.
All right, is that watch here?
I don't know.

What did you do with the watch,

22 channels, I turned it into the Property Section.
23 o Is that what you did with the rest
24 of the evidence too?
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tested by anyone, do you know?

trom~%beaccu.ed, he was wearing it, is that correct?

make any statement to you after he was placed under arrest?

does that question have to do with --

MR. MORCHOWER: .Not much, I apol09iz •

No, a number of the drugs, in fact,

And this watch which you recovered

All right, and the accused, did he

Yes, air.

.What -- what was that?

Some four bottles of pills.

What did the -- were these drugs

A

Q

A

o

A Yes, sir.
0 Who?
A Faye Taylor and Paul Strother.
Q All right --

' . . . THE ..COURT: Mr. Morc:hower, what

Q

A

o

all of the drugs, themselves, were turned into the State

Board of Pharmacy, the empty cartons and bottle were held as
evidence, the watch boxes and the other property seized was
held as evidence, the postage machine was turned over to
Detective Garner of the Henrico Police, and I, in my own
rather than turning them into the Property Section, I main-
tained in a locked box in my office.

,

2

3

4

S

6

7

8

9

10

11

12

13

14

US

16

17

18

19

20

21

22

23

24



9S

Be made numerous statements to me,

MR. SIMMONS: That's not what he's

So, in other words, you're telling

Well, did he appear to be under the

In other words, was he coherent or

He was incoherent and violent at

Well, did he make any statement

Of something, yes, sir.

I advised him in the -- at 8:00 a.m.,

Now, who was present with you when

of any -- that were logioal or sensibl •

A

Q

A

Q

A

Q

A

Q

Bennett - direct

Q

none of them of any

the Court he was in

influence of anything?

saying, he just told you

incoheren t?

times, other times he was docile.

which -- relative to these -- this particular offense?

in the Detention Section of certain Constitutional rights
from the card provided us by the Commonwealth Attorney's
Office, and he was so violent at that time that it was im-
possible for me to question him other than to get the basic

procedures.
information that I needed to fill out certain of the booking

you interviewed the subject at this time leading to this'

--------------_ ..__ ._----_.--'--._---------_._ .._-- ---_ .._--------_ ...--- .._---r-
I

2

3

4

15

6

7

8

9

10

II

12

13

i4

115

16

17

18

19

20

21

22

23

24
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t basic information?

96

2

3

A

Q

Detective M. D. Scott.

Did you execute any waivers as to
4 his Constitutional rights?

A No, sir, in other words, are you
6 asking me did he sign any forms, no, sir.
7 o Well, let's get to the basic inform-
8 ation, he did he give you any particular address?
9

10

11

12

A

Q

A

Q

1102 Floyd Avenue, Apartment' Three.
Do you have that written down?
Yes, sir.

May I see what the content of the
13 question -- well, what
14 A That doesn't show the content of
us the question.
16 Q Read what you have on that form
17 there relative to this address in question?
18

19

20

A

Q

A

I have 1102 Floyd Avenue.

Well, what's the -- the caption?
In other words, to you want me to

21 read this whole form --
22 Q No, let me see it, I think we can
23 save 80me time.

24 MR. SIMMONS: I still don't see where



Bennett - direct
.._ ..._---_ ...- .._~----_.__ ._-,---_ ....,~-_._-_..__ ._-r------.----.-.-.--.-- .

this goes to the arrest or to the search.

97

2

3

4

6

7

8

9

10

11

12

13

MR •.MORCHOWER: Well, Judge, if this
goes to the arrest, if the -- the arrest is
if the Court rules that the arrest is improper
anything flowing from that improper arrest would
also be fruit of the poisonous tree and I anti-
cipate Mr. Bennett introducing it on -- in the
merits of the case that Greg Lugar gave this
address as his address and that would be the
fruit of a poisonous tree, if the arrest is in
fact illegal, but it does have some -- some
validity to go into this.

THE COURT: All right, go ahead.
14 o -Would you read item .-- read item 19
1~ on that -- the form print and also the written-in print?
16 A Item 19, the printed information is
17 home address, street, city, town and county, and it'. written
18 here 1102 Floyd Avenue.
19 Q Is there a form filled out by the
20 man who fingerprints these subjects?
21

22

A

o
No.

So he actually -- that's the inform-
23 ation that you took down from the accused, right?
24 A That's correct.
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98

1

2

Q All right, no further questions.

3

4

CROSS EXAMINATION
BY MR. SIMK>NS I

6 give you?

7

Q

A

What name did the defendant first

I believe he gave us the name of
8 Gregory Woodson.

9

10

11

Q

A

o

Gregory Woodson?
Yes, sir.

Did you find -- looking at the dia-
12 gram that the defendant haa introduced is there a mantle in
13 that room, if there is, would you point it out?
14

IS

16

MR. MORCHOWERa Judge, I assume to
go into this, the arrest is the main reason for
questioning Bennett.

17 A And this is the kitchen-bedroom area
18 this i. the door where the officers entered, ,this area here i

19 a mantle.
I

20

21

22

23

24

Q

A

addressed to Gregory

Q

Did you find this' on the mantle?
Yes, sir, along with other envelopes
Gregory Lugar.

What is that you found on the mantle
MR. MlRCHOWERa Well, Judge,



2

3

4

5

6

7

8

9

10

II

12

13

14
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A The condition of this --
MR. MORCHOWER: I would object
MR. SIMM:>NS: Assuming that the

identity of the person who i~oak.4him down
running out of the apartment.

MR. MORCHOWER: Well, he -- I'm

assuming --
THE COURT: Mr. Morchower, what

you're saying can't be recorded.
MR. MJRCHOWER: Excuse me, Judge.
THE COURT: What's Your objection?
MR. MORCHOWER: My objection is tbat

I don't think Mr. Simmons i. going to tie this

in with the arrest and --
15 MR. SIMH:>NSI • • • • • •• tie it in
16

17

18

19

20

21

22

23

24

as to corroborating the defendant's statement
.that he lived at 1102 Floyd Avenue, Apartment
No.3.

MR. MORCHOWER 1 That that occurred
at eigbt a.m., I'm talking about an arrest which
occurred around 4130 a.IJl.,Judge.

MR. SIMMONS: I'm talking abcut an
arrest wbicb occurred the first time, was h.
legitimately under arrest for disorderly conduct
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2

3

4

THE COURT: All right, objection'.
overruled, exception noted.

MR. MORCHOWER: Exception noted for
the reasons stated.
Q

6 handed to you?
Can you identify that Which was ju.t

7

8

9

A

Q

A

Yes, sir.

What does it say?

It says order of release and con-
10 ditions of parole to Gregory Blanton Lugar.
11

12

13

14

us.

16

17

18

19

20

21

22

23

24

MR. MORCHOWER: I would object, he
doesn't know -- this evidence has no cogency,
Judge.

MR. SIMMONS: It haa for two reason.
two or three, one to identify the person who was
out there that knocked Bennett down and-this i.
found in the apartment prior to the officer
obtaining the search warrant and, two, it doe.
corroborate the fact that the defendant doe.
live at 1102 Floyd Avenue, Apartment No.3, a.
he indicated to the Officer.

THE COURT": It'. allowed.

MR. MORCHOWER: Objection for those
reasons already stated, or exception
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Q

2 and kicked you?

101

You say the defendant ran over you

3 A Ran into me and knocked me down and
4 fell on top of me and kicked me,yes, sir.

Q

6 the kicking take place?
Did he kick as he was -- when did

7 A 1 really couldn't tell you, I don't
8 know, it all happened so so rapidly that I don't know
9 exactly when that occurred.

10 Q You sayan officer related to you
11 the original position of the pills or some of them?
12

13

14

A

Q

Yes, sir.
Was this in open view or --

MR. MORCHOWER I Judge, it has no

16

17

18

19

20

21

22

23

24

relevancy to the purpose for calling this
defendant, this defendant made the arrest of
Lugar,if the arrest is good, everything there-
after including the statement a. to his addre••
would be admissible. As far a. what Bennett
was told in the apartment, I don't think haa
any materiality.

THE COURT I Mr. Morchower, I think
you are trying to isolate the one part of the
testimony that's being brought today and I don't



2

3

.4
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i

think it can be done.

MR. MORCHOWER: I think it can,
Judge, I think in a search of the apartment
and the arrest of the subject outsi~e of the

102

6

7

8

9

10

11

12

13

14

us

16

17

18

19

20

21

22

apartment" are two separate and distinct inci~

and Mr. Bennett i. testifying as to the arrest
aspect of it, he did not participate directly
in the search of the apartment and I did not
call him for that purpose --

THE COURT: Well, he ••id he found
this on the mantlepiece.

MR.. MORCHOWER: What purpose I '
contest that the -- that paper has no relevancy
to the arrest.

THE COURT: Well, I take it the --
there are more witnesses to be heard and I expec
that I'll have to rule on that 'at'the time the
witnesses have been heard, your objection is
overruled, the exception noted.

MR.. MORCHOWER: Exception noted.
MR. SIMfoDNS: We do concede or you

concede you didn't see Lugar in the apartment?

24

A

Q

No_ sir.

You saw him coming out of the
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apartment building in which 1102, Apartment Ho. 3 is located?

2

3

4

A

Q

A

Q

Yes, sir.
At some -- what time in the moming?
About 4:30.
You say he was under the influence

6 of something, did you detect any odor of alcohol about him?

7

8

A

Q

No, sir.
All right, were you aware of a

9 breaking and entering of Cavedo's Drug store on March 13 and
10 14, 1972, at 2528 Floyd Avenue in the City of Richmond?

11

12

A

Q

At what time?
At -- when was the defendant arreate

13 on these charges?

14

us

A

approximately

He was arrested on those charges
he was arrested for the Sun.et Bills

16 Pharmacy,
. 17

18

19

20

21

Q

A

Q

A

Q

Okay?
at about six o'cloCk, six a.m.

On what day?
On the 14th.
And what does -- was that for

22 breaking and entering?
23

24

A

Q Sunset Hills Pharmacy at 7007 Thre.
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2

3

4

IS

A

Q

A

Q

Yes --
city of Richmond?
Yes, sir.
In front of that dwelling in the

6 City of Richmond?

7 A The front's in the City, the back'.

8 in Henrico County.

9 Q All right, at the time of the pro-

10 bable cause for arrest, did you have knowledge that there
n were certain drugs and items that had been taken out of
12 Sunset Hills Pharmacy on this particular occasion?

13

14

A

Q

Yes, sir.
All right, and subsequent to that

lIS. did you learn of a breaking and entering at Cavedo' a Drug
16 store, 2528 Floyd Avenue, in the City of Richmond?

17

18

A

Q

Yes, sir, I did.
On the night of March 13 and early

19 morning of 14, 1972?

20

21

A

Q

Yes, air.
Were you aware that growing out of

22 that breaking and .entering that ~ttal~ drugs and certain

23 itema were taken out of the apartment

24 A After --
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2

Q

A

or the --
after the report was made -- this

3 warrant was not executed until some days afterwards and at
4 which time I had allowed Dr. Cavedo to identify cer~a1n drugs
5 that had been taken from the apartment.
6 o You say YOU were 1n uniform -- well,
7 that -- I mean you were not in uniform, that:'s -- all r1ght:,
8. you say the fi.rst time you saw Mr. Lugar he was coming out of
9 1~02 Floyd?

10

11

12 down?
13

14

IS

A

Q

A

o

Yes, sir.
All right, came out and knocked you

Yes, sir.
What: happened after t:hat?
MR. MORCHOWERI Judge, we've been

16

17

18

19

20

over this and over this, I think he's --
MR. SIMI«>NS: No, we haven't:, I've

been over the fact he was put in the paddy wagon
he came to the back --

21 BY THE COURT:
22 Q You arregt:ed him at t:hat t:ime for
23 disorderly conduct?
24 A Yes, sir.
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2

Q All right, what
MR. MORCHOWERa I think this -- I

3

4

6

7

8

9

10

It

12

13

14

us

16

17

18

19

20

21

22

23

24

think anything flowing thereafter i. immaterial
as to the arrest, Judge, I think it doesn't go
to my motion to -- that the arrest is illegal.

THE COURT: Mr. Morchower, your
motion refers to an arrest, there was testimony
he was arr.sted at 4.30 a.m., disorderly conduct
6:00 a.m., breaking and entering. There's
nothing to indicate which arrest

MR. JoOR.CHOWERa Well, I think, Judge
THE COURT a your motion
MR. MORCHOWER I we're concerned

about--
THE COURT: pertains to.
MR. MORCHOWER: we're concerned

excuse me, we're concerned about the first arr••
and my motion goes to the first arrest, not to
the second arrest.

THE COURT a Well, this is the first
in almost two hours that there's been any indi~
cation that I know of.

MR. M:>RCHOWERa well, this is the

first witness that I had to -- which touched on
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2

3

4

6

7

8

9

10

II

12

13

14

us

16

17

18

19

20

21

22

23

24

the arrest and I did not bring out anything
relative to the second arrest, I'. concerned
about the first arrest and I apologize for not
making that clear to the Court, I think the firs
arrest is the important arrest, if that's good,

I think anything thereafter would be obviously
a proper and legal arrest, I am concerned about
the first arrest at 4:35, Mr. Bennett, and my
motion goes to that arrest, Your Honor.

THE COURT. All right, Mr. Simmons?
MR. SIMMONS: Well, we've heard

several witnesses ain't testified to a bit in
the world except this officer, now, he's trying
to cut me off. why he was arrested on disorderly

MR. MORCHOWER: Well, he's the only
officer relative to that arrest. Judge, the
other officer relative to the search of the
apartment.

MR. SIMMONS: Well, I disagree with
that, 80me of them didn't even know that there
had been a search or anything found up there
at the apartment.

THE COURT: Yes, sir. that's true.
MR. MORCHOWER: Plu3 there had been
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~ BY MR. SIMMJNS I

108

THE COURT a Just a minute --

5 Q I want to know after he ran over
6 you, what happened?
7 A We were down on the ground and I was
8 struggling -- he was on top of me and I grabbed aho1d of him
9 and by that time a Henrico officer had come up and we were

10 able to get him up against the car and handcuff him, we first
11 placed him in my 'automobile and shortly thereafter a patrol

12 wagon arrived on the scene and we placed him in the patrol
13 wagon.

14

15.

16

Q

A

Then what happened, anything?
Well, we were --
MR. MORCHOWERa My objection would

17

18

19

20

21

22

23

24

be continuous, Your Honor.
THE COURT: Well, Mr. Simmons, why -

why should we go in at this time to what
happened

.MR. SIMM:>NSI TO .how the man' s
mental state aa he was at a place that contains
over seven thousand pilla that were taken out
of the breaking and entering, vbenth!s officer
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1

2

3

.4

6

7

8

9

10

11

.12

13

14

US

16

17

18

first saw him, his mental state a. to what he
tried to do when the officer arre.ted him, pbl.

the fact that he had been stopped ear11er in an

automobile with one, Hodges, who was a fugitive

warrant out for and he had -- this defendant
lived at this address which Mr. Hodges had given
and he was seen in the automobile earlier that
same morning this guy, Hodges, for whom a fugi-
tive warrant had been issued, a. was Newcomb,

a man who give a fictitious name earlier that
morning, and Newcomb was found at the time, hi.
name was Baughan, but Baughan was originally
stopped in Henrico County, was found in bed in
that apartment on that particular morning, theD
you have the defendant running out of that apart •.
ment at about the same time that Newcomb i.

found in the apartment.

19 BY ~ COURT:
20 Q Let me ask you, Mr. Bennett, did
21 you have knowledge of the fugitive status of Hodges at 4130

22 a.m.?

23

24

A

Q

Yes, sir, I did.
And had you already found the paper
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1 which had been introduced?
2 A I cannot testify as to whether I had
3 found that paper, I had aeen articles in there with Mr. Lugar a
4 name on them when I had first gone into the apartment.
5 THE COURT: All right, your objectiol
6 is overruled, Mr. Morchower, exception noted,
7 go ahead.
8

9 BY, MR. SIMMONS.
10 Q Where did you -- you say you found

11 them, did you search for them?
12 A No, sir, they were sitting on top

13 of the mantle in a shoe box.
14 Q All right, that's all.
15

16 REDIRECT EXAMINATION
17 BY MR. MORCHOWER.
18 Q I have a few questions I What kind

19 of papers were found in the shoe box, Officer?
20 A Letters primarily addressed to him.
21 Q Well, was everything exposed or was
22 there something on top of the rest of the papers 'in the shoe
23 box

24 A Ah --
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Q or are you telling the Court that

2 everything was exposed in this --

3 A NO, everything wasn't exposed, they

4 "ere tbey were in tbe shoe box and -- laying in the .hoe
8 box, so 80me of them would have been covered up.

6 Q Well, all of them except the top

7 few, is tbat correct?

8 A I -- yes, I would --

.9 Q So sometbing -- everything wasn't

10 visible in the shoe box, is that correct?

11 A Yes, that's --

12 Q Someone went into the shoe box and

13 removed tbe papers, the bottom paPers, is that correct?

14 A Yea.

18 Q Who did that?

16 A I did tbat.

17 Q Did you have a searcb warrant at

18 this time?
19 A No.
20 Q And where were the -- where was the

21 -- where was Lugar at this time?
22 A In the -- in -- at that particular
23 time that I went into the ahoe box, he waa on his way to

24 Headquarters in the patrol wagon.



Bennett - redirect 112

1 Q How about the otiher three subject.?
2 A They were in the -- on the same

3 patrol wagon on their way to Headquarters.
4 Q You are telling the Court that no

8 defendants were in the apartment when you were doing this
6 searching or loOking, is that correct? .
7 A At that time, no, sir.
8 Q What else did you find at that time?
. 9 MR. SIMK>NS: At what time?
10 Q When you were looking -- around the

11 time you were looking in the shoe box?
12 A What I did, I collected the evidence
13 that had or the material that had been found before my
14 arrival, I looked at .the at.a number of other things in
18 the apartment. This was the only -- theae -- was a name that
16 I waan't familiar with at the time and I saw that one particu
17 lar notice that has been introduced and I took that, that'.
18 all I did other than gathering up the evidence.
19 Q So basically
20 A. • • • • • • pictures.
21 Q basically you are tell-ing the Court
22 you didn' t know anything about Lucjar~when he.came out of the
23 front door, did you?
24 A I didn't know who Lugar was, no', .ir
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be told me h. was Greg Woodson to start with.
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2

3

Q Well, we understand that.
MR. MORCHOWER I May I aee that

4 document that was introduced?
Q Did you also have occasion to look

6 into some traah baSkets or bags?
7 A I didn't look into the trash that
8 was on the floor, no, air, not at this time.
9 o Who collected .ve~hing in the
10 apartment, do you know?
II A I picked up the articles that were
12 shown to me in the apartment and preserved them.
13 Q Which I assume i. ev.~hin9 except
14 the•• ~ little prescription things you located the next
I~ day, is that correct?

18

19

20

A

0

in the apartment?

A

so I did look in it.

0

talking about, we've
A

When I got there. the oven was open

24 pil •• of grocery bag8 filled w1Lth trash, empty cans, balled.
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up paper, chicken bones and that sort of material and there
2 was some loose that was just laying on the floor.

~14

3 Q Did you actually go into any traah

4 bag, you, yourself?
5

6 bag.

7

A

Q

No, sir, I didn't go into any trash

Did anyone go into any trash bags

8 in your presence?
9

10

A

o

Yes, sir.
And to your knowledge some of the

11 evidence was found in these trash ~ags, i. that correct?
12 A Yes, sir, what that consisted of
13 ~ing is moving the trash out of the way and then I was an

14 article was pointed out to me.
us o What about the trash in the bag,
16 how would you move trash?
17 A I don't think anything was found in
18 the bags themselves, the trash bags themselves.
19

20

Q

A

You're not sure --
No, sir, to the best of my knowledge

21 notbing was found in the trash bags themselves.
22 Q But some .of the contraband was

23 covered by trash which had to be moved in order to see the
24 contraband, is that correct~?
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to the Judge, didn't you just say that --
2

A

Q

A

Q

I don't know.
Well, I thought you just told that

You say in the bag

No, prior to that time did you say
6 some of the trash had to be moved in order to see the evidenc ?
7

8

9

10

1 1

A

judge.

A

And I --

MR. SIMK)NS: I'll stipulate that,

I misunderstood your question,
MR. SIMl«>NS: •••• before some

12

13

items could be seen.

THE COURT: All right --
14

us.

A

Q

Mr. Morchower.
Well, what items are these, so we

16 can identify them?
17 A The only item that I know that was
18 found in the pile of trash was a watch, a wrist watch.
19 Q Well, is that going to be used in'
20 evidence today?
21

22

23

24

A

Q

A

I don't know.
Is it here?

I don't.know.

MR. MORCHOWER:Well, JUdge, my.
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2

3

4

5

6

7

8

9

10

11

12

13

14

115

16

17

18

19

20

21

22

23

24

motion's subject to whether some of this evi-
dence is going to be introduced into evidence,
if the officer doesnlt know where it is, I
certainly don't know where it is, we're talking

about a wrist watch in question, we're talking
about a watch which was found in the apartment,
a watch which was found on the subject confis-
cated by Officer Bennett, he doesn't know where
it is, I don't know where it is, and if it's
going to be used in evidence, my motion, I think
is relative to any searching of this apartment,
I think there's been evidence that there was
some searching, now what evidence was actually
found in the garbage or in the trash, the
officers -- this officer was not present when
the apartment was originally entered, he'. not
really in a position -- he did 80me searching
as to some material, one of which was introduced
into evidence which was in a shoe box, obviously
there was some searching of this apartment, and
I think we can -- and live tried to bring out
as much as I could from reluctant witnesses.

THE COURT I .Where do you stand now
insofar as the witnesses are concerned?
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I

2

3

4

5

6

7

8

9

MR. MORCHOWtR:I have one final

. witness, Justice.

THECOURT: Do you have anything

more of Mr. Bennett?

MR. MORCHOWERINo, I don't think

so, Judge.

THECOURT: All right.

MR. SIMM:>NS:Just one question.

10 RECROSSEXAMINATION

11 BYMR. SIMK>NS:

12 Q Were you aware of what the fugitive

13 warrant for Hodges was for?

14 A After I arrived at the apartment,

us I was informed what it was for, it was for burglary of a drug

16 store in Salem, Virginia.

17

18

19

20

21

22

23

24

Q

seat.

That's all.

THECOURT: All right, take your

WITNESS STOOD ASIDE.
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2

3 ROBERTW. JUSTICE, on

4 motion to suppress, being first duly sworn, testified as
15 follows:

6

7 DIRECT EXAMINATION

8 BY MR. MORCHOWER:

118

9

10

Q

A

.State your full name, sil'-:'):..

Robert W. Justice.

11 0 And you're with the Henrico Police

12 Department, is that correct?
13 A Yes, sir.
14 Q How long have you been with the
115 Henrico Police Department?
16 A Seven years.
17 0 And you arrived at 1102 Ployd on
18 March 14th, is that correct, 1972?
19 A Yes, sir.
20 0 And you were one of the officers
21 which -- or who immediately entered the apartment,
22

23

24 correct?

A

Q

Yes, sirr

is that -- in question, i. that
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1

2

A

Q

Yes, sir.
And there were a number of police

3. officers with you, is that correct?

4

6

7

A

Q

A

Q

There were several, yes, sir.

Pardon me?
Yes, sir.
And you had to -- who actually did

8 the knocking on the door, you or Combs?

9

10 Department.
11

A

Q

Officer Combs of Richmond police

And is it also true -- I'll lead a

12 . little bit as far as innocent things, you all had --

13

14

MR. SIMM:>NS: Well, I don't know

whether they're innocent or not

.us Q Well, did you all have to wait an

16 extra fifteen minutes outside the door before Carter allowed

17

18

19

20

21

22

you to come in?
A

sir.
Q

I heard --
A

Q

We had to wait for sometime, yes,

Is fifteen minutes a fair estimate,

That would be fair,y.s, sir.

24 some shuffling, is that correct, sir?
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A

Q
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Yes, sir, we did.
You heard some bags being crumbled,

3 is that correct?
4 A

o
We heard paper.
Well, haven't you identified that

8 sound as paper bag.?
7 A Ho, sir, we heard paper, I don 't kn~1r
8 exactly what was crumpled --
9 Q They were
10 A there was crumpled up newspaper on

11 the floor of the room, yes, sir.
12 Q Pardon me?
13 A I say there was crumpled up new.papelia

14 on the floor
us

18 there, sir?
17

Q

A

There were bags in the room, weren't

in the kitchen -- several, ye., air,
18 garbage bags.
19 Q All right, there.was some trash in
20 those garbage bags, waan't it, air?
21 A A number of them, yes, sir.
22 Q Did you actually go to this apartmeni

23 in order to arrest or look for one, Ernest Hodges, i. that

24 correct?
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A

o

Yes, sir, it i. correct.
And there was a teletype in the

121

3 within the breast of the Henrico Police Department a. to this
4 warrant outstanding in Salem, Virginia, is that correct?

6

A

Q

Yes, sir.
What information was specified on

7 this -- did you actually look at this teletype?

9

10

11

12

13

14

us

16

17

It was read to you, is that correct?
It was read, yes, sir.
You never saw this te1.type ?
I have seen it, yes, sir,

Since --'
in fact, there were two, yes, sir.
Since the arrests were -- were made

20 say a8 to the subject, Hodges?
21 A The teletype, one of them came --
22 went from our Department to the Roanoke Police Department,
23

24

Q

A

Well --
or just a general warrant through
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NCIC, this came back that there was a warrant on Ernest
2 Hodges in Salem or Roanoke for breaking and entering.

'>

122

3 Q And the teletype gave the name of

4 the subject and the charge, is that correct?

6

A

Q

Yes, sir.
Was anything else -- did the tele-

7 type give you any other information?

8 A I don't recall whether than his name

9

10

11

12

13

14

no, sir.
0 As far as you're concerned, it

didn't, is that correct?
A Right, yes, sir.

0 Did -- do you know why these three

subjects in the apartment were arrested originally?

us A For possession of the prescription

16 drugs, I assume.
17

18

o
A

But you don't know that the --
I didn't -- I haven't seen any

19 warrants charging them with that, no, sir.

20

21

22

23

24

0 Well, were they formally arrested

and charged in your presence?

A No, sir. -

0 But they were in custody?

A Yea, sir.
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o What time did you arrive at this

123

2 apartment, do you recall?

3 A Actually going to the apartment
4 door, I would say it was approximately three a.m.

6

7

8

9

10

11

12

0

apartment?

A

0

hours?
A

say it was four hours
hour at leaat.

0

A

0

I have no idea.
Well, was it ten minutes or four

It wasn't ten minutes, but I wouldn'
either, it waa, I would say, over an

16 located upon entering the apartment?
17

18

19

A

o
A

Basically, yea, air.
All right, could you tell us where?
Yea, sir, Mr. Carter answered the,

20 door and allowed us entry into the apartment, he walked bacdc
21 into the living room --or correction, the bedroom-kitchen
2~ combination, there was a room directly to the left, Mr.
23 Newcomb and a Greek were back there, I don't recall hi. nam.,
24 he has quite an odd name.
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Q

A

Q
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And where were they, standing?
At the time I saw them, yes, air.
And you were the aecond one in the

4 apartment, werenet you?

A Yes, sir, I was.

6 Q Was anyone in bed at all?

7 A I didn't see anyone in the bed.
8 Q And you are telling the Court that
9 Carter allowed you to come in the apartment?
10 A Yes, I am.

11 Q Is it also true that no one stated
12 the purpose of coming to the apartment to Carter?

13 A No, sir, that's not true.
14

la purpose --
16

17

18

Q

A

Q

A

Who -- who actually told Carter the

We told Carter
Who's we?
Officer Combs,

19 Q Who did the talking?

20 A and myself -- Officer Combs did.
21 When we first went to the apartment and knocked on the door,
22 we inquired as to Hodge. being there, and he told us we could
23 come in.

Q Is that the extent of the conversaticln
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which allowed you to come into the apartment?
2 A Basically.
3 Q Carter told you Hodges was not ther.

4 is that correct?
5 A He said he was not there, but we

6 could come in and look if we desired, and we did.
7 Q And where did you go upon entering

8 the apartment?
9 AAs we entered the apartment, I

10 walked down the small hallway that entered into the apartment
11 to the right, to the bedroom-living room combination -- or

12 bedroom-kitchen combination.
13 Q And what did you do?
14 A I went inside and stood with Combs.
15 Q Did you see him look down at the two

16

17

Seconal pilla?
A There were some Seconal. on the

18 floor --

19

20 see them?
21

Q

A

Did you actually see them, or did,he

We both saw them, he called my

22 attention to them.
23 Q

A

How did you know they were Seconal?
Well, that's what they appeared to
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be, they were distributed by Lilly, they were small red
2 capsules which looked like Sodium Seconal.

3 Q They were small red capsules?

126

4

6

7

8

9

10 aren't they?

A

Q

A

Q

A

Q

A

Yes, sir.
Distributed by Lilly?
Yes, sir.
Who's Lilly?
It's a drug manufacturer.
Well, they're prescription drugs,

Yes, sir.
12 Q And that's the only -- anything
13 else which indicated to you they were Seconal pills?
14

24

A

A

No, sir, none other than I've seen

No, sir.
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Q So you're saying that Seconal pilla
2 MR. SIMK)HS: Be' a arguing and he'a
3 leading his own witness, Judge, and I object.

4 MR. MORCHOWER: Excuse me -- excuse
S me --

6 THE COURT: All right,
7 MR. MORCHOWER: I'll withdraw the --
8 THE COURT: sustained.
9 .MR. MORCHOWER: the question.

10 Q Well, tell me -- tell the Court
11 what's so unique about Seconal pills which are red in color,
12 which distinguish them from any other red tablet?

13 .A Well, other than what I just told
14 you, I don't know how I could unless you had 80me I could
1~ tell you, I could identify them.

16 Q So as far as any unique characteris-
17 tics, you don't know of any, do you?

18 A Ho, air, I don It know the exact
19 dimensions on it, but looking at the tablet, this is what i~
20 appeared to me as a capsule.

21 Q. Did Combs immediately place the
22 subjects under arrest for possessing these?

23 A At the time I don't recall hearing
24 him say they were under arrest, no, sir.
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Q Did you hear him,atany time place
2 the subjects under arre.t?
3 A No, sir.
4 Q Were the subjects taken -- taken to
5 one particular room?

6 A They were taken into the other room
7 which I assume was a bedroom,

Q All right, is that the bedroom, the
rear bedroom as you go into the apartment, can you .how us
on the diagram?

A I don't know what you would call the
rear bedroom, it was on the front of the building.

Q Right as you 90 into the apartment
it would be the far bedroom, would that b. a fair statement?

A From the entrance to the apartm~t,

8

9.

10

11

12

13

14

15

16

17

Q

A

And who took --
it had a sofa or bed

18

19

20

21

22

23

24

yea, sir.

Q And who was in there with them
besides the three subjects?

A .You mean with Officer Combs?
Q No, I'm talking about the three

subjects in the -- in the front or rear bedroom, however,
you want to'call it?
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Well, there were the only -- only
2 the three in there.
3 Q Was any police officer in there with
4 .them?

!S A Combs was, yes, sir.
6 Q And when were they taken into this
7 bedroom, immediately upon seeing the Sec -- Seconal pilla?
8 A No, sir, it wasn't immediately, it
9 was maybe a couple of minutes elapsed, I don't recall exactly

10 how long it was.

11 Q And do you know how long they were
12 kept in this particular bedroom?
13 A For the majority of the time we
14 were there, however long that was.
us 0 And you're saying it c:ouldibavebeen
16 one to two hours?
17

18

19

20

21

A

Q

-- that moming?
A

Q

Possibly.
Did you see any search warrant that

No, sir, I didn't.
Did you subsequently see any search

22 warrant?
23

24

A

Q

I -- I didn't, no, sir.
Did any police officer go through
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this trash and trash bags?

2 A At a later time, yes, air.

3 Q And who -- what officer went through

4 the trash
A It was a while later, I don't recall

6 there were several officers there on the scene.

7 Q And that was sometime after the

8 subjects were taken away from the -- taken out of the apart-

9 ment in question?
10 A No, sir, it was not --

11 Q Would it be

12 A It was while they were in the apart-

13 mant at this time.
14 Q Well, who actually went through the

115 trash, you don't remember?
16 A I don't recall who went through all

17 of the trash, no, sir.
18 Q You weren't, present when the trash

19 was being examined, were you?
20 A I saw the trashbeing.emptied on
21 the floor on newspapers while I was there, yea, sir.
22 Q Now, we're talking about three or

23 four trash bags, i. t.hat correct?
24 A There were a number, they may have
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been more than that, it was quite a large amount of trash.
2 Q Now, what -- in what room was all
3 this trash laid out?

4 A In the kitchen.
s Q And you don't know who .1aid it out
6 or who went through the trash, do you?
.7 A No, sir, I do not.
8 Q And how -- the point of time is very
9 important, I don't want to belabor the point, when was this
10 trash laid spread out in the point of time in relationship
11 to your entry into the apartment?

12 A It would be.hard -- hard to -- for
13 me to even estimate, I have no idea.
14 Q And you never. • • • • • • • in the
1~ apartment in question, did you, sir?
16 A No; sir.

17 Q What type of furniture was -- was
18 in this apartment in question, do you know?
19 A I don't understand the question.
20 Q Well, was there a bed?
21 A You mean French provincial
22 Q Was there a bed, vas there an .ic.
23 box?

24 A Yes, sir, in the kitchen there vas,
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there was a stove, a refrigerator, a metal cabinet, just a
2 utility cabinet I would assume, kitchen table and a bed in
3 the kitchen itself.

4 Q Well, were there some ordinary
5 pantries in the -- some type of pantry or storage area in
6 the kitchen?
7 A '!'beonly one I recall was a metal
8 cabinet.

9 QWbat about in the bedroom, were
10 there any closets in the bedroom?

11 A I recall one~

12 Q Now, how many bedroom are in the
13 apartment, one or two?

14 A I know there were two, there ma.y
15 have been three, but I recall two beds in there, one under
16 the window aa you walk into the front bedroom to the left
17 and one in the kitchen, there may have been possibly one on
18 the right-hand side of the room, but I don't recall.

19 Q Would you tell the Court what you ,
20 did in this one to two hour period when you were in the
21 apartment?

22 A Well, sir, from the time I walked in
23 I, more or leae,assiated the City, I stayed there while the
24 other City officers re.~ded to the scene, I did not inter-
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1 view any of ~he subject:. in,the apartment, but 1 wall merely
2 present.

3 Q And at 80me point in time you did
4 ••e a number of drugs, is that correct?

IS

6

A

Q

Yes, sir, quite a number of drugs.

But exactly where they were found
7 and who found each item, you're not in a position to say
8 here, are you?

9 A '1 know where several items were
10 found, yes, sir.

11 Q W.ll, we're talking -- we're talking
12 abou~ -- well, what items did you have in mind?
13 A All right, sir, when we went into
14 the ki~chen and we were in there with Carter, I was looking
lIS around in the kitchen

23

Q

A

Q

A
Q

A
Q

kitchen?
A Well, he could have been behind the
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1 .etal cabinet.

2

3

4

Q

A

Q

A

Did you look behind the metal cabin.4 ?

Ve., sir, I did.
was he there?
No, air.

6 Q All right?
7 A And while I waa looking for Hodges
8 in the kitchen, there were several trash bags in the kitchen,
9 in one of these trash bags laying in th~ top of the bag vas
10 a gray zipper type bank bag, like you would make a deposit
II in the bank, which was unzipped and it had numerous pre.crip-

12 tion itema in this bag.
13 Q Well, someone went into thia bag,

14 is that a fair atatement to say, Sergeant Justice?
us MR. SIMMONS. Let' a let him answer -
16 he'. already aSked what he did, now, he wanta
17 to argue with him every time he says something_
18 Q Did you pick up the zipper bag?

19 THE COURT. Let him IUlsW&::r the
20

21

question.

A Vea, I did, I picked the zipper bag

22 up out of the trash bag.
23

24

Q

A

Did you go into the zipper bag?
It was open.
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Q I understand that.. --

135

2

3

4

IS no. sir.

6

A

Q

A

Q

I dido' t take any

Did you unzip --
I didn't take anything out of it,

Did you go in and see what was in
7 this zipper bag which was unzipped?

8 A I looked in it, I could see in it
9 atanding looking in the bag.
10

11

12

Q

A

o

This was after you picked it up?
No, sir, this was before.
Did you ever stick your hand into

13 the zipper bag?
14. A I don't recall if I stuck my hand in
IS it. I didn't take anything out of it at this time, no, sir.
16 Q Well, what else -- what other items,
17 do you know what pills ~- particular pills we're talking abou
18 now so we can identify them here in Court?
19 A I know by sight .two or three of th••
20 that I saw in the apartment, yes, sir.
21

22

23

24

MR. MORCHOWERt Could we have;.)hi.m
look. at these to see .wl'll t we're talking about.
I don't know where the contraband 1s?
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BY THE COURT I

2 Q Can you describe what you saw and

3 where you saw it, Sergeant?

4 A Your Honor, throughout the apartm_t
5 on the floor there were self prescription type drugs laying
6 scattered on the floor, we -- in bottles and 'out of bottles

7 both.

8

9 bottles?
10

11

12

13

14

Q

A

Q

A

pills in -- in bottles and out of

And out of bottles.
MR. MORCHOWERs Your Honor
Laying on the floor in plain view?
Yes, sir, they were.
MR. MORCHCMER: Judge, I apologize,

115

16

17

18

19

20

21

22

23

24

but I don't think he was responsive to your
question and I think I have -- I should be given
the opportunity to explore this witness in my
own fashion.

'!'HE COURT: You can, he can also
answer your question.

MR. SIMM.)NS. Without being inter-
rupted and without being lead, well, the Court

has suggested to him also.
MR. MORCHOWER' The Court asked him
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to describe the pills which were found in the
2 zipper bag and he went into other pills which
3 were found in the apartment.
4 THE COURT: Then he described other
5

6

7

pills and I asked him about those, Mr. Morc:hower
MR. MORCHOWER: Well--

THE COURT: Go ahead with
8 bag.
9

10 BY MR. MORCHOWER:
11 Q What particular -- would you descri
12 the pills found in the zipper bag?
13 A Well, there were n\Dlleroustypes,
14 just the ones that I would be familiar with on sight, it

Was that in a container of some 80rtQ

15 would be Nembutal produced by Abbott, in small yellow capsule •
16

17 A All the ones that I observed in the
18 bag. I believe, were in containers.
19 Q What kind of container are we talkin
20 ,j)out,air, can you describe the container?
21 A It was just bottles with a screw-on
22 type cap. and --
23 Q Anything written Oft the bottles?
24 A Some of them had, yea, sir, brand



2

3
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names on the bottles.

o
A

All right --
I think one was Amytal, Tuinal,

138

4 Nembutal, Seconal and
8 0 And this was found in the zipper
6 bag which was laying in the trash, is that correct?
7 A Yes, sir.
8 Q Well, you had no idea of finding
9 HOdges in this trash bag, did you, Sergeant?
10 A No, sir, I was just looking around
11 through the apartment, I 9lanced and saw a bank bag laying

12 in there, it looked pretty unusual.
13 0 So you reproached the bank bag, i.
14 that correct?
18 A No, sir, I was looking down at it at
16 the time.
17 Q And you're telling the Court that
18 this zipper bag, which is about this long and this narrow --
19. MR. SIMK>NS: I think the Court can
20 draow its own conclusion, without Mr. Morchower
21 interpreting
22 . THE COURT: Go ahead, what is the
23 question, Mr. Morchower?
24 MR. MORCHOWER I Well i I was in the
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1 process of phrasing it, Your Honor, I took a
2 little long
3 Q The question is you're telling
4 the Court that you went into the kitchen you saw this zipper
5 bag as you were looking for Hodges, is that correct?
6 A Yes, sir.

7

8 trash?

9

Q

A

And the zipper bag was laying in the

Yes, sir.
10 Q Would you tell us exactly on the --
lion the diagram, would you .pecify where the -- this trash vas
12 located in relationship to where you were located?
13 MR. SIMMONS I He's asking about the
14 trash
15 A Here's the stove, I don't recall
16 what this was, a table, but there was a cabinet also, the
17 trash was lying from the stove all the way to the cabinet,
18 several garbage bags, I say it may have been five, maybe a
19 couple more, but there was quite a large amount of 9arbage~
20 Q And where did you look for Hodge.,
21 when you said you looked behind something to see if Hodges
22 was there?
23 A All right, sir, there was a cabinet,
24 if I recall, in this ar•• here, and I was in this particular
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area rlgh~ here and ~he garbage bags were ~bere.

Yes. sir. ~here was ~rash allover

And ~here was also trash in a number

And you looked down a~ ~be garbage

Yes. sir.

• • (mumbles) items are• • •Now.

Q

bags?

A
~he floor.

Q

of bags?

A
Q

2

4

3

7

6

9

8

10 we talking about. now. that you actually recall specifically?
11 A Would you repeat the question.
12 please?
13 Q Would you rela~e the other specific
14 items that you found. you found a zippered bag with -- wlth -
15 whlch contained some contraband?
16 A Yes. sir.
17 Q What else did you actually recover?
18 A I found the front off of a stamp
19 machine.
20 Q Well. is that relative to this --
21 the•• two offenaes?
22 A No. sir
23 Q All right --
24 A but you asked me what I found.
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All righ~, I'. sorry, rela~ing ~o

2 wha~ -- ~o these ~wo items in question?
3 A The only o~her i~ems I saw, I didD'~
4 recover them, but I saw throughout the apartment, the•• other
5 pills on the floor.
6 Q And do you remember when, in poin~
7 of time, you sawall of these pills sca~tered around?
8 A Throughout the time I was there any

9 just about anywhere you would look on ~efloor, there

10 were pills laying around, I would say within five or six
11 feet of each o~er.
12

13

14

15

16

Q And you a180 -- someone also emptied

a lo~ of trash in the apartment, is that corre~?

A This was later, ye., .ir. I don't
recall ••eing any pills that came out of the trash when the

tra.h was emptied.
17 Q So you're telling the Court that
18 all of the.e pills were -- were laying around the apar~ment,
19 is that what you're telling the Court?
20 A Yes, sir, in fac~, there were more
21 preacript.ion items than X've ever 8een out of a drug store •.
22 Q

.
Well., why did Officer Keel1an fail

23 to see anything when be came into the apartment?
24 MR. SIMMONS. Objec~, ~his is hi.
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witness. Judge, I think it's been enough evidea •
2 before the Court to make a determination .a to
3 whether or not this there was a legal searcb up
4. there.

5 THE COURT: Mr. Morchower, your
6 question a. to what Sergeant Keenan saw -- I me
7 saw or didn't see is not proper.

8 Q You're telling -- you also indicated
9 that you don't know who turned the trash over or who examined

10 the trash, is that correct?

11 A I don't recall who dumped the trash
12 out, no, sir.
13

14

us

16

Q

the trash, do you?

A

Q

And you don't recall who went throug

Not right off, no, sir, I don't.
Do you recall who went to the

17 refrigerator later?
18 A HO, sir, I don't, I don't recall the
19 refrigerator being open, but it's possible it was.

20 Q . I have no further que.tions.
21

22 CROSS EXAMINATION

23 BY MR. SIMK)NS I

24 Q Are you telling -- I think that when
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you went in, there was drugs all OYer the floor, is that
2 right, in containers?

143

3

4 yes, sir.
15

A

Q

In containers and out of containere,

Well, did -- were there numerous
6 containers or boxes -- boxes had --
7 A Yes, sir, there vere drugs all oyer
8 the apartment --
9 Q Well, did you have to aearch for

10 them or could you just
11

12

13

14

us

A

0

A
Q

apartment?

A
Q

Avenue, looking for

No, sir,

look and see?

you could look and see.
And you were invited into the

19 directed you to Apartment Number Three .s the people that had
20 driven that car and gone up to Apartment NUmber Three?
21

22

A

Q

Yes, sir, we did.
And that '"sthe reason you went to

23 Apartment Number Three because you had information that
24 people in that MG had gone up to Apartment Number Three?
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That's correct.
Where was Mr. Lugar the first tim.

3 you saw him?
4 A laying on the sidewalk in front of
s the apartment.

s Q And the items that you found, didn't
7 you point those out to Detective Bennett who was recording
8 that information?
9

10

11

A

Q

A

Yes, sir, I did.
What?
Yes, sir.

12 Q And did -- in your presence, did
13 other officers point out to Detective Bennett where they
14 found certain iterns?
15

16

17 Richmond?
18

19

20

A

Q

A

Q

Yes, sir, they did.
All of this happen in the City of

Yes, sir.
Thank you.

21 REDIRBC!' EXAMINATION

22 BY Ma. MORCHOWER.

23 Q Officer, I have a couple of question
24 in response to Mr. Simmons. You were -- were directed to thi
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particular apartment, i. that correct?

145

2

3

A

Q

Yes, sir.
And did you actually receive the

4 information yourself?

A sergeant Scheaventer did.
6 Q And you don' t know what was told
7 Sergeant Schesventer, do you?
8 A Well, I was out front when this
9 gentleman pointed to the apartment,

10

11

12

Q

A

Q

Well, did you
but he was with Sergeant Schesventer
But did you hear any conversation

13 in particular, sir?
14

IS

A

Q

NO, air.
Between Schesventer and -- so you

16 don't know if he pointed out to that apartment as the apart-
17 ment that HOdges lived in or, for that matter,.or anyone el••
18 do you?
19 A He didn't point to it a. the apart-
20 ment Hodges lived in, but the one that his .tepaon frequented
21 and liv.d, I believe he lived in there, he was .upposed to --
22

23 HOdges?
24

Q

A

Well, I thought YO\l were looking for

We were, but hi. 80n was with Hodg ••
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Q So you went up there -- you went up

2 there under the assumption that since Hodges lived with Lugar
3 and you knew where Lugar's apartment, that Bodges would be in

4 Lugar's apartment?
S A Possibly, yes, air.
6 Q And, in fact, the car was found

7 behind 1104 Floyd Avenue, wasn't it, sir, the '66 Austin

8 Healy?
9 A It was off of Harri,on Street, right

10 in back -- in back of the apartment project, you could --
II you could see the building from where the car was, I don't

12 recall exactly what address it was in back of, it was within

13 either that house or next door.
14 Q No further questions.
15

16

17

18

19

BY THE COURTI

Q Sergeant, you testified at one point
that pills were laying on the floor in containers and not in

containers?
20

21

22 apartment?
23

24

A

Q

A

Q

Yes, that's correct.
Is this when you first went in the

Yes, sir.
What room was this in?
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2 other room.
3

A

o

This was in the kitchen and the

Were there a total of two rooms in
4 the apartment or
15 A Two livable rooms I would say_ sir,
6 yes_ sir_ it was a bathroom and a closet_ and a small hallway
7 Q And were the -- what kind of con-
8 tainers were they in?
9 A The ones that I saw were in bottles

10 with white labels on them_ screw-on type caps_ these weren't

II the type bottle that I would -- that I have gotten prescrip-
12 tion drugs from the drug store.
13

14

115

Q All right, sir.

MR. MORCHOWER. I have a few questio 8.

16 BY MR. MORCBOWER.

17 o Did you have information about --
18 about the break-in at Cavedo's at this time?
19

20

21

A

Q

A

Ho_ sir.

How about Sunset Hills?
I had knowledge of it_ but this was

22 sometime prior to thi8 -- the time that we were there.
23 Q And you don't. know what. kind of pill
24 you saw which were in tbese bott.les -- in the bottle and
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lying open?

148

2 A Well, some of them, like I uy, I
3 could identify them by sight and the others were in bottle.,
4 yes, sir.
5

6 RECROSS EXAMINATION

7 BY MR. SIMfI)NS:

8 Q As a matter of fact, some of .the
9 things you saw had Sunset Hills Pharmacy on them, didn't they

10

11

12

13

A

Q

A

Q

Yea, sir.
Labels?
Yes, sir.
That's all.

14

15

16

17

18

19

20

21

22

23

24

THE COURT: All rigbt, sir, Sergeant
when you're outside. don't discus. your
nor allow anyone to discus. it with you.

WITNESS STOOD ASIDE.
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2

3

4

IS

6

7

8

9

10

11

12

13

14

15

16

17

THE COURT I 18 that it on your
motion, Mr. Morchower?

MR. MORCHCMERa That IS it, Judge,
I would like to make a little statement.

THE COURT I Well, before all of the
witnes.es are heard on the motion?

MR. MORCHOWER: Unlesa Mr. Simmons
has some evidence, I donlt have any more --

THE COURT: I don It know whether he
has --

MR. MORCHOWERa I don It have any
more witn.aaes.

18 C. W. BENNETT, being
19 reaalled, having been duly sworn, teatified .a follows:
20

21 RECROSS EXAMIRA'1'ION
22 BY MR. SIMf«>JllSa

23 Q Detective Bennett, you're still unde
24 oath, when you went up there on this particular morning, 1102
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aa to where they had been located?

the list, have they -- were they introduced in Court in a

Apartment HUmber Three, were certain items pointed out to you1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
..~

24

A

Q

you found the items?

A

Q

A

Q

previous trial?
A

Q

now, but

Q

Yes, sir.
And did you make notation of where

On a list that I prepared, yes, air.

You do have that list?
Yes, sir.
And those things that you have on

Some of them were, yes, sir.
And

MR. SIMf«>NS: Do you want to see
MR. MORCHCMER: Now -- maybe not

MR. SIMMONS I All right.
That's all.
THE COURT. Is that it?
MR. SIMII>NS: Yee, sir.
THE COURT: All right.

WITNESS STOOD ASIDE.
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DIRECT EXAMINATION

fied aa follows:
on behalf of the Commonwealth, being first duly sworn, te.ti-

minute ago?

And Mr. Cavedo, do you operate a

I do, sir.

Willis H. Cavedo.

What's the name of it?
Cavedo's Drug Store at 2528 Floyd

Is that in the City of Richmond?
Yes.
THE COURT. Serqeant, was it on ae

THE SERGEANT: (reply unintelligible
THE COURT. All right, excuse me,

Willis H. Cavedo operates Cavedo's

.Would you state your name, pleaae?

WILLIS H. CAVEDO, introduce

Q

A

Q

A

Q

A

A

Q

go ahead.
Q

BY MR. SIMMONS.

drug store?

Avenue.

( --I

~

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
~--,j.,

24
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2

3

Drug Store at 2528

A

Q

2528 Floyd Avenue in the City of Ricbmo d?
That's correct, sir.
Did anything unusual happen at your

4 drug store on the night of March 13th, or early morning of
15 March 14th, 1972?

6 A Yes, sir, my drug store was broken
.

7 into, and a good deal of merchandise in the form of class!fi.
8 drugs was stolen.
9 Q Do you know how entJ:'Y-- you say

10 was broken into, do you know how entry was gained?
11 A Through the rear of the drug store,
12 the rear door was torn down.

14 and find this?

13

115

Q

A

When did you return to the drug stor

X closed the drug store the precedin
16 evening at 6130 and X opened up on the morning of -- Tuesday
17 morning at nine, and when X went into the store, as X turned
18 behind the counter, X saw the back door had been torn down
19 . and was lying on the floor, then as X went to the back of '
20 the prescription department, X immediately noticed the
21 .x kept all of the classified drugs in was practically strippe ,
22 one or two bottles were remaining:
23

24

Q

A

What's a classified drug?
These are drugs that are classified
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by the Federal Government as to their effects a. hypnotics,
2 sedatives, amphetamines, and narcotics in general.
3

4

Q

A

What kind of containers are they in?
They are in the containers that are

~ pUt out by the manufacturer.

6

7

Q

A

What are some of the manufacturers?

Lilly, Parke-Davis, Strossberg,
8 Abbott, and quite a few others.
9 o Do the containers -- are they paste-

10 board, or what are they?
1 1 MR. MORCHOWER: Slightly leading,
12

13

14

Judge, I think he can describe the container
without Mr. Simmons leading him.

THE COURT I Yes, sir, you are leadin •
1~ A The containers are in gla8s bottl •• ,
16 labeled by the pharmaceutical manufacturers.
17

18

Q

A

And how do you get the g lass bottles
I receive them from the manufacturer

19 through the wholesale distributors, and then I -- when I
20 dispense them, I dispense them in prescription containers.
21 Q And what does a prescription contain
22 er look like?
23 A Thatls a container with our label
24 on it, bearing the doctor 18 name, the patient I s name, and.
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directions.
2 Q Now, the classified drugs, do you
3 put anything on the bottles?

4 A Not on the bottles themselves until
5 they are sold, we -- the only thing we do with our drugs,
6 and all drugs in the store, is marked as they come in with
7 our code mark..
8

9

Q

A

Give me an example of a code mark?
Our code mark is RoCk Island and,

10 for instance, a drug that cost three dollars and forty cent.
11 would be ex D, and we mark those in a large marking pencil.
12 Q Doctor, I hand you four containers
13 and ask you whether or not you're able to identify those?
14 A Yes, this i. Benzedrine, five milli-
1S gram, the code mark is ooS, it costs two dollars and twenty-
16 six cents.
17

18

Q I hand you one of theae to d.scribe?
A VOICE I Can we mark each one

19

20

21

22

23

24

separately, Your Honor? Or how do you want to
mark them?

THE COURT I Are these offerea for --
being offered, or simply for identification now?

MR. SIMM:>NS: They' will be offered
as exh1bi ts.

----------,._-._---
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THE COURT: All right, how about
marking them for identification?
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3

4

6

MR. SIMMONS: I -- can I put a red
"one" on there? Let the record show that we're
putting a red "one" on the Benzedrine that the .
doctor's just identified.

7 A This bottle is labeled Amy tal Sodium,
8 two hundred milligrams, or three grains, made by Lilly, it'.
9 CAC, which is code mark for three dollars and eighty-three

10 cents.
II

12

MR. SIMl«)NS: Red "two" on the top
of that one the doctor's just described.

13 A This bottle is by Lilly, it's labele
14 Tuinal, two hundred -milligram, .three grains, and it's CKI,
18. ~ich is our code for three forty-five.
16

17

MR. SI)D«)NS: Mark on the side of
this one, number three.

18 A This bottle I have in my hand is
19 labeled Amy tal, one balf a grain, also by Lilly. This has

20 been handled in -- in and out Courts so many times now that
21 the mark is beginning to wear off of it, but it appears to be
22 RAC.

23

24 ,Q

MR. SIMl«)NS: Pour on this one.

Doctor, do you -- are these that
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have been marked 1, 2, 3 and 4, you have just described,
2 this particular code, to your knowledge, i. this the only

3 one is being used, is this your code?

4 A These -- this i. my code, it's not
5 possibility that same -- someone else could use the same
8 code, however, the markings on there are distinctive and they.
7 are my markings.

s Q Your markings?

9 A Mr markings, yes, sir.

10 Q Is that the way you recognize them?

It A ~ Yes, sir.

12 MR. SIMK>NS: The Commonwealth would
13 offer these, 1, 2, 3, 4, as Commonwealth's

0'/'

14 Exhibit Number 1, I mean for identification
IS purpose., Identification Number 1.
18 THE COURT: Yes.
17 Q When you left your-store on the
IS night of March 13, 1972, were the classified drugs in there,
19 the on•• that you bave described as-being able to identify
20 by your markings?
21 A Yes, sir.
22 Q Sir?
23 A Yes, sir, they were.

24 Q Were they in there when you retumeCI
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t on the morning of March 14th at nine o'clock?
A No, sir, they were not.

2

3

4 I. saw them?

Q

A

Where were they the next. time you

The next time I saw them, I saw them

over in, I think it was, the Police Court building, when I
6

was called down to identify my drUg ••
7

8
Q Can you identify that which is ju.t

9
being handed to you?

A Some of the mark., a. I said before,
10

11
are now being wom out by being handled, but this one, CSK,

12
Carbrital, Parke Davis', it's evident, it's mine, this

13
Q Would you pull that one out. You

14
identify how do you identify that?

us
A By the code mark, it'. CSK, and this

16
scratching on the front indicates that I had opened that

17 bottle and taken medicine out of it, so I knew that it

18
wouldn't be a full bottle on the shelf when I went back to

19 get more out of it.

20 Q 18 that the way you identify it, by

21 your markings?

22 A By my markings up here, CSK, yes,

23 sir, that's my code, .Rock Island, it'. -- that means -- CSK,

24
is three dollars and sixty-four cent., tbat's the coetof
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that bottle.
2 Q This particular box -- the one here,
3 how many capsules would that -- was in this?
4

6 box?
7

A

Q

A

Originally it was a hundred.
Okay, now what comes inside this

It's a glass bottle in there that
8 contains the medication, and that is marked similar to the
9 carton on the outside.

10 Q All right, when this was -- was this
11 in your store when you left on the
12

13

14 '

us

16

17

18

A

Q

A

Q

A

Q

It was.
night of March 13th?
It was, sir.
Did it have any pills in it?
Oh, yes.
All right.

MR. SIMMONS: The Commonwealth would
19 marle this"as 8-1.
20 Q All right, do you have any others
21 there you can identify?
22 A Yes, this-made by Strasburg, this --
23 of course, the medication in here is-- i. not here, the
24 cacton is, with my markings of -- my code on it, ALD, which
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2

3

6

7

8

9

10

11

12

Q

marking. on them?
A

is correct, sir.

Q

you left?

A

Q

A

Q

in th••• ?

A

You identify these as having your

They are my markings on them, thlt

And were these in your store when

That's correct, sir.
Were they there when you came back?
Ho, sir.

And how many capsule. or tablets are

14 notice is x'd, this bad had some removed from it, that was a
15 lull bottle, it had not been x'd.
18

17 bottle?
Q So, this how many come in the

18 A It was a full bottle, I -- I believe
19 they come fifty to a bottle 1n that particular brand.
20

21

MR. SIMl«)NS. All right, the one
with the x, 'we'll mark it as

22

23

A It had been opened.

MR. SIlOI>NS. B-2, and the one that
24 had not been opened 1s B~3.
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A That's correct, this bottle
2 carton says Biphetamine, twelve and a half grains, that ha.
3! ARA on it, mean -- code meaning eight dollars and eleven

I
I

4 I cents, this also had been opened and some of-.the tablets had
S been used on prescriptions, and the -- that's why it was

6 marked with the X, indicating it -- some had been taken out
7 of it.

8

9

10

11

12

13

14

IS

16

17

18

19

20

21

22

'!'HECOURT. Mr. Simmons, for the
sake of the Clerk '8 Office, why are you not
numbering them in numerical~ence?

MR.. SIMMONS. I guess it could have
been done, I just numbered these 1, 2, 3, 4,
these packages, I've offered the first four
identification Exhibit Number 1,

.'!'HECOURT. Right.
MR. 8IIOI)&S. I intend to offer

this package as Identification Exhibit Number 2.
TIlECOURT. All right.
MR. SDOI>lfS. The fact I put a B 1D

it --

-THE COURT. That IS all right, no
problem with your -- .

••

23

24

Q

A

Can you identify that?

Yes, that IS ARX -- when we use the
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word X, that's a repeat of the preceding letter, and sometime
2 I'll use an X in place of the preceding letter, so instead
3 of being ARR on this package, ARX, which would be AM.
4 Q

A

Read that?
This is Preludin, twenty-five

6 milligrams, this is marked KID, this bottle had not been

7 opened because it had not been x'd, and thia bottle contatned
8 a hundred tablets, twenty-five milligrams •
9

10 A

.MR. SIMMJNS: B-6.
This one again is becoming a little

11 blurry, but it appears to be again MD, and this was one --
12 one of the amphetamines by Strasburg, it doem't tell you on
13 the outaide of the carton but was inside.
14

us A

MR. SIMK>NSa B-7.
.These are a group of empty carton.

18 that are the type that's used by Abbott to put their glass
17 bottle in, that has the directions on the bottle, on the
18 label, it shows through this, 'and it's just their form of
19 packaging, these are empty boxes, this is marked S -- LBO,

20 which is seven dollars and sixty-two cent., this one RHO, a
21 dollar ninety, this was RND. Now, I have no way of knowing.
22 how many were in those because when we X it, we X it on the
23 container, not on the box of this type. This is Nembutal,
24 this bottle, fifty milligram, three-quarter grain,
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MR. SIMMOHS: 8-8.

which is marked RAn, a dollar eighty
3 cents.
4

Q

6 B-9 i. from Abbott?

MR. SIMl«>NS: Mark this aa 8-9.
And was B-8, B-9, I believe that the

7 A Thi. is also from Abbott, but th~s -
8 the glass vials come in those containers, and the pla8tic
9 come without the container. (pause) This is a preparation
10 known as Bamadex, it'8 made by Leder1e, this is dextro-
11 amphetamine type drug, and this was a sequel form, which i8
12 a repeat -- a longer lasting type, this had been x'd and some
13 merchandise had been removed, this was CIM, which was three
14 dollar. and fifty-nine cent8.
us

16 A

,MR. SIMMJNS: B-10.

Now, this is the type of gla8s
17 container that comes in those type of package ••
18

19

Q

A

You're talking about this 8-8?
Ye., that'. right, •••• it com•• ~

20 tho.. type of thing.. and it fit8 in in this mann.r oh.
21 here' 8 one that' 8 la&'ge tUlough to hold, that one, now, you

22 a•• ,thi. ia a very unwieldy type of thing. but -- no, this
23 one ian't large enough to bold that one either. but it came
24 in a container of this nature.
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2

3

4

Q

the front of that
A.

Well, dq you -- is this marking Oft
I

That' s our markings, yes. This .g.l

6

is ours, this is OIA, two, fifty-eight.
MR. SIMt«>NSI 8-12.

7

8

9

10

eight, •••
A

• •

Q

• •

This again is ours, OIA, two fifey-

MR. SIMf«>NSI B-13.
Have I shown you anything that did

11 not have your markings on it?

12

13

14

A

Q

A

No, sir, you have not.
Do you know Mr.' Lugar, the defendant

No, sir, eXcept having seen him in

lD Court preceding this trial.

16 Q Did you ever give bim permission to

17 go in your drug store, take anyitema out?

18

19

A

Q

No, sir.
Have any of the items that I have

20 showed you here, are they dispensed in the.e type container.?
. 21 A 'No, sir, they are dispensed in

22 prescription containers bearing the doctor'. name, the
23 patient '8 name, and the date, and the directions.

24 Q All right, and ia 252S'Floyd Avenue,
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is that located in the City of Richmond?

2

3

A Yes, sir, it is.
MR. SIMII>NS. The Commonwealth would

4

6

7

offer the second batch with the number -- letter
B and the numbers following .s Identification

Exhibit Number 2.
THE COURT. Yea, sir.

8

9

Q ADswer Mr. Morchower, please.

10 CROSS EXAMINATION
11 BY MR. MORCHOWER.
12 Q Doctor Cayedo, how many other enaploy
13 •• s do you haye working for your -- for your drug r 1:ore?

14 A I have one otber registered pharma-
uscist, Mr. Leaky.
16 Q Is he here to testify • • • • • • •
17 (Counael quite distant from .microphone)
18

19

A

Leaky is apparently
No, sir, he's not here because Mr.

is presently hot working regularly
20 for me due to the fact he went on social security and he can
21 only work approximately once a week, and he hadn't been in
22 the store prior to this night of the robbery, and he hadn't
23 been in there the' -~'wasn't in the next morning either.

24 Q I see, this code, are you saying
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that -- this code, you don't know if any other drug store in
2 the City of Richmond is using this code, do you, to your -

3 personal knowledge?

4

IS

A

o
No, not to my personal knowledge.
These markings on the packages you

6 h.aye identified, a.re they your markings, or your drug store's
7 markings?

8 A They are the markings that the d~g
9 store uses, and I normally check in all classified drugs,
10 my pharmacist sometimes checks in some, too, and some -- when
11 he checks them, he -- he has made his mark on some of them.

12 o So when you said you got -- when you

13 testified in response to a few questions by Mr. Simmons that
14 these markings are your marking., do you mean your drug store
1~ markings or your personal markings?
16 A Some of them are my personal marking

17 on -- I used the drug store code.
18 o Which might hayebeen placed on the

19 bottle by another
20 A By the other pharmacist, yes, but a
21 good number of them are my personal markings.
22 o Did you personally take inventory

23 when you left there -- closed the shop on the -- on the 13th?
24 (Counsel remains quite distant from microphone)

~-------------
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2 to take an inventory every night at close of business,
3 I

I
4 !

Q

A

When were --

but the shelves were full that night

and this is all in one sectionA

because I personally wiped off two sections of that to __

and normally when we're not busy in the evening before ClOSinj
time, we'll wipe off sections,

Q And you were -- I

5

7

8

9

10 altogether.
11 Q You were working that evening?
12 A I worked the preceding evening,
13 that's correct.
14 Q And you dusted -- you say you dusted
15 this
16 A Some --
17 Q material?
18 A Not all of them, but we covered a
19 cQup1e of shelves.
20 Q And you -. you couldn't say whether
21 these were there positively there at that time?
22 A Those were there at that time, yes,
23 sir, because --
24 Are you positive they were there?
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A Because the shelves were empty the

2 next morning and they were full the preceding evening.
3

I
4 I

Q

your shelves?

A

Well, how many drugs did you have Oft

We put them in alphabetical order
6 and the -- and we keep them right straight down, they are --
7 they are right exactly next to each other, because we have ~o
8 do that to get all these classified drugs together, we're
9 quite crowded and we put them behind each other.

10 Q Are these -- the.e brands, are they
11 also dispensed by other drugstores in the City of Richmond?

Its

16

17

18

19

20

A

Q

bottles were -- were not
of some X'. and

A
Q

A

Q

indicate?
A

Yes, sir.
some scribbling,
uh, huh.
well, what kind of markings did you

22 store and take medicine out of it; we X it, normally, or
23 sometimes I'll just ,'takea pen and scratch across it to
24 indicate that it haa been, opened, is not a' full bottle.
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1

2

3

4

Q

A

No further questions.

Thank you.

MR. SIMR>HS: Thank you, sir.

MR. MORCHOWER:He may be excused,

6

7

8

9

10

11

12

13

14

us

.16

17

18

19

20

21

22

23

24

Judge, I'm sorry.

THECOURTI Any obj ection, Mr.

Simmons?

MR. SIMK)NS: No, sir, I donIt

think so.

THECOURT: All right, thank you,

you're excused, Mr. Cavedo.

WITNESS STOOD ASIDE.
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CECELIA BARBER, introduced
2

3 I
I

4 I
I

S I
i6 ,
1
I

7 !

e

on behalf of the Commonwealth, being first duly sworn,
fied as follows:

DIRECT EXAMINATION
BY MR. SIMMONS:

testi-,.
f
I

j
i

I,
i
I

9

10

II

12

13

14

0 Would you state your name, please?
A Cecelia Barber.
0 What's your occupation?
A Pharmacist.
0 And on March 10 or 11, somewhere

around there, where did you work?
IS,

16

17

18

A

o
A

Q

Sunset Hills Pharmacy.
And where i. that located?
7007 Three Chopt Road.
Is the entrance to that pharmacy

19 located in the City of Richmond?
20

21

A

Q

Yes, it is.

I believe the baCk of the pharmacy
22 is in Henrico County?
23

24

A

Q

Yes.

.Did anything' unusual happen there on
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1

2

3

4

6

the evening of March 10, or early morning of March' ll?
A Yes, there was a break-in, anc!we

had drugs, money and merchandise missing.
o Merchandise, any watches?

A Yes.
MR. l«>RCHOWERI Judge, he's leading

7 the witness.

8

9

10

MR. SIMMONS: I'm not leading, I'm

suggesting, I -- either -- either it is or it

isn't.

II

12

13

THE COURT: I think it is technicall

leading, Mr. Simmons.
Q All right, what kind of merchandise

14 was missing?
Mostly watches.
What kind of watches?
Mostly Timex, there vas one Mickey

us

16

17

18

19

20

21

A

Q

A

Mouse electric watch.
Q Mickey Mouse electric? •
A I don It know, who makes thos.,.but

the -- and we have Timex'.

22 Q Had you .•.- had you worked the

23 previous evening?

24 A Yes, I had closed the store at nine



p.m., on March the 10th. and opened it the following licumillCJ.

March the 11th, at 8.15.
o
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I
I

if!
I

And at 8a15, what did you notice,

, .. --_ ...~.'-~.-.,-,'-'---' ----_ .•.._---------Barber - directr-.----.-.----- ..---- _- .

. I,
I

2 I
I

3 I

narcotics, cocaine --

Transcriber'. Note. A constant

throughout this testimony.

covered after I realized there was a break-in, the pharmacy

The Village Shopping Center, Three

What's the name of t.he shopping

There had been a break-in, I didn'tA

A

Q

Chopt and Patterson.

center?

BY THE COURT.

rattling of paper and noise is taking place

department and the office, which is adjacent to the pharmacy

the front door and had jimmied the lock, and this was 4i.-

amphetamine., barbituate., C and S stimulants, and some

department, was quite a mes., there were many drug. mi ••ing,

they had -- whoever entered the store had entered it from
until I got back into the pharmacy department, because the

anything?

realize it from unlocking the doors, I didn't realize it

4

5

6

'.
7

e

9

to

1 I

12

1;3

14

15

16

17

18

19

20

21

22

23

24
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BY MR. SIMK)NS:
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2

6

7

8

9

Q Can you identify that
which I'm handing you?

A Yes, I gave this -- it'. a list of
the drugs that we found that were missing.

, (

Q That -- that a complete list?
A Yes.

MR. MORCHOWER: Judge, I would objee
unless she personally made up that li.t and --

10 A I did help make up the list. and
I I this was --

12

13

14

15

16

17

18

19

?o BY THE COURT:

MR. SIMM:>NS: The Commonwealth would
offer that as Commonwealth's Exhibit Number 1,
with reference to Sunset Hill. Pharmacy case.

THE COURT: All right,
MR. MORCHOWER: That '8 subject to

my cross exam ination.
THE COURT: Justa minute.

21 Q Did you participate in the prepara.
22 tion .of this list?
23

24

A

Q

Yes.
All right.



3

4

5

6

MR. MORCHOWERI I whink we -- I can

do it on the cross examination, Judge.'
THE COURT. All right, go ahead.

I
7 BY MR. SIMMONS:

8

9

Q

A

Can you identify that?
Yes, this has our label with the

\

10 name of the store on the label, it's a pressure label, and

11 it has our code,

17

Q

A

Q

A

this ia one of the
you have.

Q

A

20 for pricing merchandise, and if you want me to give --
21

22 is?
23

Q

A

Do you know what a Rock Island code

That's a cOde that was used by -- by

24 another store, that 'a not ours.



Pharmacy on the pre.aure label, with our code.

-- pressure labels for pricing.

held a bottle of Biphetamine, and it has our Sunset Hills

very diatant from Counsel and hi. voice is

I
I

f

196

A what?

That' 8 a coc:Jeu••d by another ston.

Come and 'buy.
What kind of code do you all use?

Can you identify this which I've

Yes, this i. also a container that

And what is that which I have just

Well, it contains many of our label.

(Unintelligible)

Transcriber •s Note. Microphone

Thirteen of them -- yes, Sunset Hill

This midc:Jle1abel here is ours,

(Unintelligible) ,

----"-------"_. __._._--

Q

A

Q

unintelligible.

A

A

Q

Barber - direct
.~~------,-

Q

A
that's not our coc:Je.

Q

A

Q

handed you?

A

handed to you?

Pharmacy.

2

3

4

IS

\ 6

\ 7

8

9

10

11

\
12

"\13

'\
115

16

17

18

19

20

21

22

23

24



Barber - directr---- .-------------.------.-.------.--.-----
having our name, Suns.t Hills Pharmacy on the label, with

2 two cost cod. lines.
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3

4

Q

A

What is this?

A container that held a MiCkey Mou.e
8 electric watch.
6 Q On the evening of March 10, 1972,
7 when you left the store, was there a Mickey Mouse electric
8 watch in the store?
9

10

11

A

Q

A

Yes, there was.
What was it in.

It was in a display case, a watch
12 display case, we had two of them.
13

14

18'

16

Q

A

the display case

Q

The watch itself was in a what?
It was in this box, and it was in

they' are displayed in their box.

When you retumed on the moming of
17 ,. March 11, was the Mickey Mouse electric in there?
18

19

A No, it wasn't.

MR. SIMK>NS: The Commonweitlth would
20

21

22

23

24

offer these as Commonwealth's Exhibit Number 2,
with reference to this indictment.

MR. MORCHCMER I Is this subject to
my ero ••..examination, Mr. Simmons?

MR. SIMK>NS. Yes.



received subject to cross examination, I t.rust2

Barber - direct

THE COURT: All

3

6

7

8

9

10

11

12

13

14

the Clerk 1s with t.heCommonwealth on numbering.
(There is mumbling by someone)

MR. SIMMONS: I guess we'd better --I
we might number these indictments, we'll call I
Cavedo's, Indictment Number l?

THE COURT I Yes.

MR. SIMMONS: We've got identifica-
tion exhibits in there.

'l'BECOURT: All right.
MR. SIMMONS: And Number 2. the

Sunset Hill. Pharmacy.

THE COURT I Have you got that.? (The
1!I. Court's voice is barely audible) • • • • • • •

16

17

wit.h Cavedo will be shown as Indictment Number 1
and Sunset Hills, Indictment Number 2.

18

19

Q

A

Seen anything like that before?
Yes, this is the base of a watch

20 case, t.hat held a watch at.one time, and haa our store label
21 on it.

22

23

MR. SIMH>Rs: Can you make that a
part of 'Exhibit Number2?

24 Q Have you ever seen anything similar
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to that before?

199

2 A Yes, we have a employ.. in our store
3 by the name of Ralph, and this is his petty cash bag_

6

7

8

9

10

11

12

13

14

16

17

Q

A

Virginia.

Q

ledge,

A

Q

A

Q

the 11th?

bag?
A

Was that in the store, to your know-

Yes,
on the evening
it was.

of the 10th and was not there on

THE COURT. Is any marking on this

It haa his name on it.

MR.MORCHOWERa Judge, I think, with
18

19

20

21

22

23

24

all due respect, this is -- this young lady i.
not the prpper party to identify that bag.

MR. SIMK>NSa Well, let's aakher
this.

THE COURT a She -- she has identified
it, she has said that it ia the petty couch --
petty cash bag --



Barber - direct

A Well, I handletbeir bags, tbe

200

2 member tbe clerk's bags when I do a daily report on
3

4

6

7

in the evening, sol am familiar with their petty caeb bag.
I

Q Is that bag that you bave just 1ook1
at, does it have a name on it?

IA Yes, Ralph.
I

Q Do you all have employee at ;an
8 Sunset Hills Pharmacy that's -- by the name of Ralph?
9 A .Yes, we do, there -- uh huh, Ralph.

any point I want to bring out in cross, Judge.

10

11

MR. K>RCHOWER I
II think I can develo~
I

12

13

Q

A

I show you another bag?

Also, we -- this is familiar, Mrs.
14 Naomi Bryant, this is her bag, and she has drawer E, and E
18 on tbere, so --
16

17 Pharmacy?
18

19

Q

A

Sbe also works for Sunset Bill.

Yes.

MR. SI!M)NS. I think all of that'
20

21

22

23

24

part of it will go as Number 2. (rattlingof
paper and some mumbling)

A VOICE: .'rhese are Number 2?
Exhibit .Number 2, Mr. Simmons?

MR. SIMl«>NSi Yes, make all of it
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haa our label and the code, and this is also ours.

code, Biphetamine box, and Preludin, has our label and the
code, which ie a C and S stimulant, and this has our label

• •

• • • invoice, can you
• • •. .

• • • • • •

Would you pick those up one at a

(rattling of paper obliterates)

All of these with the code?
Yea, uh huh, and this hae our Sunset

(very loud rattling of paper)

Of what nature were the drugs?

Yes, this one has our store label

When you came in on the moming of

Yes, I did.

of paper)
Q

A

A

Q

A

Q

A

Q

Q

and this one • • •• • • • •

part of Exhibit Number 2. (continued rattling

time and hand me the ones that you can identify?

identify it?

on it, Sunset Bills Pharmacy, and has our code, and this also

label and the code, and 81so this one, with our label and the
Hill. Pharmacy label with the code. Also this one, with our

haa our label and code.

March 11th, did you find these drugs missing?

and code, and this one has our label and code, this one also

r
\ 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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A Well, most of them were amphetamine.
2 and some, not amphetamines, but C and S stimulants, and

bottles that we went through, that you identified, which

barbiturates, and a few narcotics like cocaine powder.3

o Now, the last series of bOKes and

6

7

we'll call Commonwealth's Identification Exhibit Number 3,
what type drugs are they?

8

9

10

11

12

13

A

C and S stimulants,

o
A

o
A

Most -- those are barbiturates and

And,

amphetamines and not amphetamines.
does your drug store dispense drugs
No, we do not dispense them without

14

15

16

17

a proper -- proper labeling, and they are transferred to a
prescription bottle.

MR. SIMMONS: Identification Exhibit
Number 3.

18

19

20

defendant?
Q

A

Do you know Mr. Gregory Lugar,' the

NO, I do not. (noise and loud
21 rattling of paper into mi'crophones_
22 o Do .you know how many Mickey Mouse
23 watches you had when you left on the night of the 10th?
24 A We only had one. (very loud rattling
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2

3

4

6

7

8

9

10

11

12

13

14

of paper)

Q

handed to you?
A

Q

A

Q

A

Q

A

watch box.

Q

A

of box.

Q

What's that which has just been

A Mickey Mouse electric watch.
Have you ever seen a watch like that
Yes,

before?

and this is the type that we carry.
In what kind of box?

In a Timex Mickey Mouse watch --

Like the one that you've seen here -
Yes, uh huh, it was in .the same type

16 when you left on March 10th?
17 A Yes, there -- there was one.
18 Q Was it -gone on March the 11th when
19 you returned?
20 A Yes, it was gone.
21 o Th. Commonwealth wculd offer that
22 as Commonwealth's Exhibit Number 4-.
23 MR. MORCHOWERa Judge, I -- that's
24 subject to cross examination as to the watch.
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2

3

4

THE COURT: Yes, as I understand .s
to the watch, she has simply identified this ••
a Mickey Mouse electric watch by reading from
the watch, and no other identification of this
watch has been

6

7

8

A No, there was no label on 'the box.
THE COURT: All right.

MR. K>RCHOWER: Judge, I think,
9

10

11

12

13

14

us

16

17

18

19

20

21

22

without having -- cross examining this young
lady as to the watch, I think it would be
appropriate to object to the admissibility at
this stage in view of the fact that she identi-
fied it aa a type of watch, obviously this is
a ~ype of watch which is carried by other "drug
stores and other stores in the City of Richmond,
and she cannot identify this as positively the
watch which was taken.

THE COURT: Well, I agree with you
it has not been sufficiently identified as ye~.

MR. SIMmNS: , Mark that as Identifi-
cation Exhibit 4, I believe.

THE COURT': All right, sir.
. 23 Q And did you detect some -- or did

24 you detect any damage to the entrance to the store or anythin ,
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or how entry was gained?

205

2 A Yes, there were large --
3

4

6

7

MR. MORCBOWERa Judge, I would objec
unless ahe was present when entry was made.

MR. SIMr«>NS: Well, now --
THE COURT, She aaid ahe opened the

door.

8 A I was there -- I opened the door
9 that morning.

10

11

Q

A

All right?
The locks there are two locks on

12

13

14

us.

16

17

18

the doors, at the base of the door that lock into the framing
at the base, and there were large scrapes, like ~- like a __
about that wide, an inch or inch and a half wide, and it __

when I got back to the pharmacy department to see that we had
been

19

20

21

22 of the 10th?
23

Q

A

Q

A

Who locked --
there had been a break-in.
who locked the store on the evening

I did, and I had -- the gentleman
24 that closes the store with me, we double cheCk it, so it was
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locked.

MR. MORCHOWERI I would object to

do?

THE COURT: Well, she --

Did you see it?
See what now?
See him double check to see if the

Answer Mr. Morchower.
Yes, uh huh.

saw it.

A

Q

A

MR. SIMMONS: What's wrong with her

that, Judge, I mean that's a voluntary type of

THE COURT: Itts all right if she

Q

response on her part.

testifying to what she saw the other gentleman

o

door --

1-i--
i'

_,.)f

2 ,
• -;.f

3

4

8

6

7

8

9

10

11

12

13

14

18

16

17

18 CROSS ~NATION
19 BY MR. MORCHOWER I

20 o Who was present -- who -- who was
21 the gentleman who was present when you locked up the previous
22 evening, Miss Barber?
23 A Mr. Underwood.
24 Q Mr. Underwood. What -- what is his



Barber - cro •• 207

po.i~ion at ~he drug .~ore?

have at Sun.et Hills Pharmacy?

approximately eight employees.

on the aame shift, or there at one time, is this

And when you locked or closed the

Did you take any inventory aa to
Yes.

And who else has key. to the drug

The owner of the store, Mr. L. D.

Not on ~he -- total employees, no~

He i. the drug clerk.
And how many other employee. do}Ou

Three, five, seven, eight -- abou~ -

Total employees,

Okay.
..approximately, I fm not going to ask

A

Q

Q

A

A

Q

A

Q

A

Q

Q.

store besides yourself?
A

whether these items specifically were there when you closed

you --

Jone., and we occasionally have a relief pharmacist fill in
for us, and there are two that help us that also have keys

~o the store.

drug store that evening, were you -- were you the only
druggist on duty?

: 1

2

3

"'
5

6

7

8

9

10

11

12

13

14

U,

16

17

18

19

20

21

22

23

24
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t up that evening?

2

3

A

o
No, we don't take a daily inventory.
When was the last inventory taken --

4 taken at the drug store?

MR. SIM)I)NS: Well, I don't know,
6

7

you mean before or after, she testified
after.

. . . .

8

9

10

11

12

MR. MORCHOWERa Obviously before,
I'm talking about the last one before the break-
in.

'!'BECOURT: Prior to March 10th?
MR. K>RCHOWER: Yes, sir.

13 A The new ruling on narcotics and
14 dangerous drugs, for --
lIS a .Is the ruling since the break-in or
16 before the break-in?
17

18

19

A Before the break-in.
a All right? ,

"A About a year ago, we require that,
20 Schedule 2 drugs, which the -- these .mphetamine drugs, and
21 C andS stimulants fall into, and narcotics, the narcotic
22 and dangeroua drugs, we had to keep a -- it'. more or lea.
23 a type of perpetual inventory, you put down your initial,
24 what you have at the beginning, the initial inventory, and
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it can be,checked because these prescriptions that are filled

2 for these drugs are filed separately and they can be checked
3 'against the special narcotic forms that you use to order the.
4 drugs from the wholesalers, so you do not have to keep, say,
5 a monthly inventory of these drugs.
6

7

o
A

Well --
You can go by your orders and your

8 prescriptions filled, going through the files and check what
9 you have --

10

11 of --

12

13

o

A

o

Well, you have no personal knowledge

Pardon?

You have no personal knowledge of
14 each perpetual type of inventory when they're taking it at
15 the drug store, do you?
16

17

18

19

A

Q

A

o

I usually help with the inventory.
Usually help with the inventory?
Yes, sir.
Well, can you positively say that--

20 that those drugs which have been introduced here under Common
21 wealth's Exhibit 2 and -- and 3, were positively in the drug
22 store when you c10.ed Oft the 10th of March, 1972?
23 A Well, we dispensed from those bottle ,
24 and I can say most of them, I couldn't swear that everyone
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of them that -- I would say that most o~thoae containers
were there, yes.

210

3

4

5

o
A

o

You could say that?
Yes.

Thatls because you dispense the drug
6 from those containers into prescription bottles, when

7

8

A

o
Yes.

• • • • • • • • • • And you Ire
9

_ 10

also telling the Court that these containers are not diapens.
to customers at the drug store, is that correct?

11

12

A

Q

No, they are not.

And you have no personal knowledge
13

14

us

16

as to whether anyone with a key went into the drug store,

like any of the two relief druggists or the owner went into
the drug store after you .closed on March 10th, you were not
present to observe anyone, were you?

17

18

19

20

21

A

Q

A

Q

No, not from nine until 8115
The next morning?

the following morning, uh huh.
(rattling of paper)

And you say you partioipated in the
22 -- in the inventory, did you type this up, this she.t?
23 A Mr. Jone., the owner, that signed
24 the form, thatls an insurance form, thatl• what we just u8ed,
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because it was an insurance form, and for the narcotic. --
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2 or -- you know, BNDD Bureau, they have to have a report of it

3

4

Q

A

So you did not type it up, and

I -- I -- I helped make the list
S that he typed that from.

6 Q Whether he typed it accurately or
7 not, you're not in a position to say, are you?

8

9

A

Q

I would think so.
Well, did you check this with your

10 list after it was typed?

11 A Yes, it was -;..we -- I had the
12

13

original list with me at the last trial, on Thursday, and
it was the same.

14

IS typed from?
16

17 other day.

18

Q

A

Q

The original list which Mr. Jones

Yes, it was -- I had it with me the

And you nodded your head when I made
19 a statement to the Court, when I objected to that Mickey
20 Mouse watch, you are aware of the fact. that this type of
21 watch i. commonly sold in other drug stor•• , in other
22 facilities in the City of Richmond; is that correct?
23

24

A

Q

Yes, it is.
And when Mr •.Simmons asked you wheth
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it was there on the evening of the 10th when you locked up,
2 did you recall looking at it and seeing that watch before you
3 left?

4 A I know it was there. (the witness
is laughing)

6 A VOICE: What's the answer, please?
7 o Well, how did you know, I mean, • •
8 • • • • • actually see it, or

9 AYes, it was there.
10 Q All right, where are these drug.
11 kept at the in the pharmacy, in what part of the -- in
12 what part of the drug store?
13 A In the pharmacy depart.ment.
14 Q Which is located in what section of
us the --
16 A In the -- in the baCk of the store •.
17 o Which would be part of Henrico
18 County, is that correct?
19 A Yes.

20 Q And you -- is there a rear door to
21 the pharmacy?
22 A Ye., there is a back door -- not
23 from the storeroom, there is a space in between the pharmacy
24 and the very back of the store, and that'. the storeroom are.
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Q So someone could gain entry through
2 the .back or the front of the store, is that correct?
3

4

15

A

Q

A

Ah

In order to get into the pharmacy?
There have been several attempts to

6

7

get through the back and they've never made it because there'
a steel bar up.

8 Q But there is a -- my question i8,
9 a person could gain entry through the front or the rear of
10 the particular drug store, is that correct?
11

12

13 store?

14

115

A

Q

A

Q

Yes.

Any windows in the rear of the drug

No.

Is that the only door which is
16 located in Henrico County, in the rear?
17

18

A

Q

Yes.

And is the front door located in the
19 City of Richmond, is that correct?
20

21

A

Q

Yes.
And you since you were not pre.en

22 when the alleged break-in occurred,'you're not sure how--
23 you could not positive'ly say how the subject got into the
24 drug store, could you, first-hand knowledge -- do you have
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first-hand knowledge aa to how --

2 A No. I wasn't there.

3 Q When did you see these exhibits the
4 next ttme. after the closing on March the 10th?

S A Gee, let's see. the I think the
e first time was last Thursday morning, unless I heard them at
7 the preliminary hearing, and I don't recall seeing them then.
8 Q Do you know

9 A The first time was Thursday -- last
10 Thursday morning.
11 o When you identified them in -- in
12 Newcomb's trial?
13 A Yes.

14Q And you never identified them at any
IS prior time. is that correct?
16 A Yes. that's correct.
17 Q All right. these Exhibits 2 and 3,
18 you are identifying them by the ~- by these Sunset Hills pric
19 sticker on the containers. is that correct?

20 A It bas,our name and our code that we
21 use. and the handwriting is familiar, because the code. the
22 price code i. written in -- by hand.

23 Q I have no -- oh. I have a few furth.
24 questions. about theae money bags. other than the fact of the
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2

name Ralph and the other woman's name on
you -- you could not positively identify

on the money bag,
identify that

3 as coming from Sunset Hills, can you?
4 A They have other distinctive marks,
5 like tape that had been on them before, that is off, and
6 other distinguishing marks.
7

8

Q No further questions.

9 REDIRECT EXAMINATION
10 BY MR. SIMMONS.
11 Q When you returned to the drug store
12 on the moming of the 11th, did you see any damage to the
13 rear door?
14

15

16

17

18

19

20

21

22

23

24

MR. MORCHOWERI Judge, I think --
MR. SIMK>NS. He'8 the one asked

about that

THE COURT. You opened it up, Mr.
Morchower.

MR. MORCHOWER I .Oh, I -- no question
about that, Judge, I don!t think this girl --
I don't think that answer would have any materia
credence to the case;

THE COURT.' Well, the question i.
a proper que.tion and I'll allow it.
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t MR. MORCHOWER: Unless she can say
2 that that unless she can say the damage was
3 put on there at that particular time.

4 THE COURT: The objection is over-
s ruled, exception noted.

6 Q Did you Bee any damage to the rear
7 door?
8

9

A

Q

No, I didn't.
That's all.

10

11 RECROSS ExAMINATIO~

12 BY MR. MORCHOWER:

13 Q And the only damage you saw to the
14 front door was -- was what?
15 A A large scraping marks across the
16 metal, ateel frame
17

18

19

Q

A

Q

Other than that,
of the door,

there was no other damage, is that
20 correct?

21 A a'tthe base of the door. As far as
22 breaking in no, that's all that I observed __

23 Q No further questions.

24 .A Ob, no, there'waB -- I beg your
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pardon, after further examination, one of the doors was --

2 they are glass doors -- was off track som., in some way, and
3 it was not like that the day -- the evening before.
4

6

7

A

Q

A

THE COUR'l'1 Front door?
Yes, sir.

Well, when was that discovered?
That -- that morning, and it had

8 and it was not like this the previous evening because when
9 the door was opened from .an incoming customer, it would --

10 it scraped the floor, it -- it could not open completely,
11 .ing' open.
12

13

14

115

16

17

18

19

20

Q Was this discovered after the police
arrived?

A Yes.
Q 'Well,
A Okay.
0 you did not stand at the door from

the time you got. there until the time the police came, did yo ?

A No.
0 No further questions.

21

22 RE-REDIRECT EXAMINATION

23 BY MR. SIMI«)NS I

24 o Did anybody hit that door with a
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hammer before the police got there, before you got there?

MR. MORCHOWERI Well--

218

• 3

4

6

7

8

A

Q

A

Q

A

Hot that I'm aware of.
MR. MORCHOWER, She waan' t

Was this a metal door?
No, these are glas8 doors.
Glass allover, or does it
They have a metal trim at the bottom

9 and at the top, and they have a glass -- cylindrical gla ••
10 handles.

11

12

13

Q That's all.
MR. MORCHOWERa No further questions

14 BY THE COURT,

us

16

17

18

19

20

21

22

23

24

Q

A

Q

.What does this retail for now?
Approximately ~enty-five dollar ••
And was this-- that's all right.
MR. SIMH:>NS: Thank you.
MR. MORCHOWER, .Thank you, m'am.
THE COURT I <;an_she be excused?
MR. MORCBOWER, Yes, certainly.
MR. SIMM:>NS: As far as I'm concern ••
THE COURT, All right, thank you,



2

3

4
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Mr.. Barber, you' re excused.

219

7

8

9

10

11

12

13

14

115

16

17

18

19

20

21

22

23

24

WITNESS STOOD ASIDE.

MR. MORCHOWER. Judge, may I approac
the bench with Mr. Simmons?

NOTE. There is an off-
record discussion. The recording

device Ls stopped. The log accompanying the
-recorded belt haa the following

language thereon.

"Officer Keenan called. (Clerk's
switch not.on)- Keenan testified
Lugar was in vehicle with Hodges
when he 8top~ it. H. P. Wright,
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Recorder"
2

3

4

6

7

8 JOHN W. COMBS, introduceCi
9 on behalf of the Commonwealth, being first duly sworn, testi-

10 fied .a follows:
11

12 DIRECT EXAMINATION
13 BY MR. SIMloOJllS:

14 Q Would you state your name and occu-
18 pation, please?
16

17

18

A

p)lice officer.

Q

My name is John W. Combs, I'm a

Officer Combs, on the morning of
.',

19 March 14th, 1972, did you have occasion to go to 1102 Floyd
20 Avenue in the City of Richmond?
21

22

23

24

A

Q

A

Yea, I did.

And why did you go there?

Had information that a party namea -
MR. MORCHOWER: I would object,
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2

3

4

!S

6

7

8

9

10

11

12

13

14

18

16

17

18
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that's bearuy, Judge •

MR. SIMK>NS. That •s an exception

to the hearsay rule under the recent case, Judge

THECOURT. Well,

MR. SIMMON'S.as to why the officer

went th.re.

THECOURT. just a -- just a minute,

what about the stipulation you made at the outs.

of the first trial?

MR. MORCBOWER:Sure, well, we

stipulated everything but hearsay, Judge.

TIlE COURT. I understand that, but

MR. MORCHOWER,I will withdraw the

objection.

.THECOURTI what was the purpose of

the stipulation?

'.MR. MORCHOWER,What was the purpose

THECOURT, That's right.

19

20

21

22

23

MR. MORCHOWER,To sort of streamlj,n

the ca ••• 1'11 withdraw the objection.

THECOURT. That's just -- all right

1'11 trust you'll both bear the'stipulation 1ft

mind.

24 Q Why did you go to 1102, or why were
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2 A A~~empting ~o loca~e parties wan~ed
3 on a felony.
4 Q Where did you ge~ that information?
15 A Information was supplied to me from
6 a Sergeant in Henrico County Police Department, Sergeant
7 Justice.
8 Q And what were you looking for?
9 A Looking for the party named Hodge ••

10 Q What how was the-- were you
11 looking for a vehial,?
12 A Yes, we were also looking for a
13 motor vehicle.
14 Q What kind?
115 A It was a IG, I had the license

...

16 number, I haven't got tihe license number wi~h me now.
17 Q And did you -- in what area were you
18 looking for it -- what area did you go?
19 A We went to the Fan District, ~he ear
20 was located, I responded to the rear of 1104 Floyd Avenue, an
21 I found the car padted right 'beside a No Parking siqn, bloc:'k-
22 ing a garage entrance.
23 Q Did you see anything in the auto-
24 mobile?
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2

3

A

Q

A

Yes, I did.
,

What?

I saw a --

4

6

7

8

9

10

II

12

13

14

lIS

16

17

18

19

20

21

22

MR. MORCHOWER. Judge, I object --
THE CotJR'l'.What's your objection?
MR. MORCHOWBR. Well, my'obj~tion -

I can't anticipate his answer, but I aSSUMe the
Court will allow me to object, at the appropriat
time, I'm not too sure what he's getting at here
I'm not too sure if it's relevant or material,
so I want to alert the Court that I may be
objecting and I hope I don't object too late.

THE COURT. All right, sir.

MR. MORCHOWER. I don't want to wait
"THE COURT. I trust if it's somethi

in plain view, you won't -- probably will not
object?

MR. MORCHOWER. That's correct.
~ COURT. All right. sir.
MR. MORCHOWER. I also -- it must b.

relevant to "the case, Judge.

THE COURT. Yes, sir.

23 Q All right, you wen.t up there and you
24 found a car parked be.ide a No Parking sign, what did you do?
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2

3

A

Q

A

Looked inside the car.

Why?
I looked inside and we ,saw a red

4 capsule inside the car.
Q Where was it?

6

7

8

9

10

vehi~;le.?

A

Q

A

Q

It was sitting right on the seat.
And what did you have done with that

Had the car towed.
And was anyone in the vehicle-at the

15 Davi8, and there was at ~hi. particular time one other Henri

11 time?

12

13.

14

A

Q

A

No.
Who was with you at this time?

Sergeant Justice, letls

16 police officer, I believe itls -- I donlt know his name.

17 Q All right, after the vehicle was

18 towed, did you go back to that area

19

20

21

A

Q

A

Yes, I was called back.
When?

About -- about a half hour later I
22 was called back by the radio, I responded back. to the address
23 where I met Sergeant'JUstice again, in front .of 1102 Ployd

24 Avenue.
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Q Did you see any citizen out there?

the gentleman gave information.

it wa. Apartment 3 at 1102 Floyd Avenue.

a -- about eight to fifteen minute wait, knodked on the door

going aaro.s the floor inside of the apartment.

Yes, I did.

Did yoU. talk i .. to the citizen?
.I didn't directly talk to him, but

As a result of information given,

Went to the second floor apartment,

What did you do when you got to the

I knocked on the door, and it was

Was the door finally opened?

By whom, do you know by whom?
Yes, the door was opened.

By a Michael Carter.
What did you say?

I asked Mr. Carter for his identifi-

A

Q

A

A

Q

Q

A

A

Q

Q

A

A

Q

where did you go?

door?

very loudly, I could hear inside the apartment, I could hear
the sound of paper rubbi~g together, could hear footsteps

cation, and he went t~roagh his wallet and gave me a reglatra
tion card to the automobile, which wa$ parked out in the back

2

3

4

15

8

7

8

9

10

11

12

13

14

115

16

17

18

19

20

21

22

23

24

I
i
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I advised him at this time, I asked him if he knew the car
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2 was out back, and I asked him who had been driving it, and-
3 Q Wait a minute now, you're going to
4

6

7

8

get into some hearsay, we don't want to get into that. Did
you tell him any other purpose for which you were there? "

A Later I did, yes.
Q What did you tell him?
A Well, no -- excuse me, I didn't tell

9 him, I was present when a Henrico officer told him.
10

11

12

Q

A

Told him what?

Told him that they were looking for

MR. MORCHOWER: I would object to --
13

14

us

16

17

16

19

unless my client was there, and -- I think it's
hearsay.

-MR. SIMMONS: As to what this
MR. MORCHOWER: Well, if he's going

to quote a Henrico police officer, I think that'
hearsay, isn't it, I would object for that
reason.

20 Q Okay, did the Henrico officer have
21 conversation with Carter?
22

23

A

Q

Yes, sir•.

As a result of that conversation,
24 what did Carter consent for you all to do?
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2

3

4

MR. MORCHOWER~ Leading ~estion,

Judge, I would object.
MR. SIMMONS: I'm not asking --
THE COURT: Sustained, you can ask

him what he did.

6

7

8

9

10

11

12

13

14

us

16

17

Q

A

we could come in.
Q

A

in.
Q

A

Q

A

Q

you were going in?

A

Q

A

What did you do?
I, myself, asked Michael Carter if

You asked Carter that yourself?
Yes, I asked Carter if we could come

What did he say?
He said, come in.
Did you go in?
.Yes, we did.

Did you keep your eyes open when

21 part of the apartment, the -- there was a door that was alre. y
22 open into the kitchen area. aighe beside the floor, or right
23 beside a trash container, and between the trash container and
24 the end of this open door were two capaules, red capsules,
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the same type that were seen in the car. also a empty con-
2 tainer. milk-white container. with Seconal written on the top
3 of it. also the top to this same container. with Lilly writte
4 on the top of that.

Q

6 apartment.
Did you see any other things in the

7

8

A

Q

Yes.

observe. without touching anything,d d
9 you see anything?

10

11

12

A

Q

A

Yes.

What did you see?
Well. you -- the light was turned on

13 the light was off. the light was turned on. and other things
14 became visible, these different capsules that were laying in
18 different areas of the apartment.
16

17 selves?
18

Q

A

Anything other than capsules them-

Well, I saw a top to a stamp machine
19 which -was on the floor in the apartment, I didn't know it
20 was at this time. but it looked like it was from some tyPe
21 of machine.
22

23

Q

A

Anything ~lse you ••wl

Well. the Henrico man opened a -- a
24 bag after we saw the Seconal written on this milk container,



Combs - direct____ w • • • _ 229

.and the twO'capsules were reasonably belived to be Seconal by

2 Sergeant Justice and myself, we went into this bag and we
3 found a large quantity of containers of the type that are not
4 dispensed, or not sold to the pUblic but are dispensed and
5 held at drug stores and sold by the wholesalers to the drug
8 stores.
7 Q Was your -- was your curiosity arOus d
8 when you saw this aDntainer having the label Lilly on it
9

10

11

12

13

14

15

A Yes.
Q in the. apartment?
A Yes.
Q What?
A Yes.
Q Why?
A Well, it -- I could look down and

16 see,that it was Seconal written right on the container, and
17 seeing two pills that appeared to be the same type and
18 description that I have as Seconal, of my own knowledge.
19

20

21

Q

A

pill that appeared

What?
Of my own knOWledge, the same type

that 1s identified as Seconal, was
22 right beside the Seconal container.-
23 Q All right, did you later that same
24 morning have occasion to see Detective Bennett up there?



Combs - directr---- --------.---.----- 230.

2

A

Q

Yes, I did.
And was anything pointed out to

3 Detective Bennett?

4 A

Q

Yes.
Did he write down and recover the

8 items that were pointed out to him?

7

8

A Yes, he did.
MR. SIMHlNSI The Identification

9 Exhibit in the motion to suppress there.

10

11

Q

A

Have you ever seen that before?
I can't identify this aa coming

12 from the apartment, no, I can't.

13 Q Okay, 1102 Floyd Avenue, is that
14 located in the City of Richmond?
115

18

A

Q

.Yes, it is.
Did you ever -- ever on that day see

17 Mr •.Lugar, the defendant,
18

19

20

21

A

Q

A

Q

Yes.
in the area of 1102?
Yes, I did.

Under what -- what -- what occasion
22 was it you .saw him?

23 A We were putting a prisoner in a
24 paddy wagon, and as we did, Mr. Lugar kicked the paddy wagon
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door, and it flew open and pushed me over to the end of the -
2 into the arms of the prisoner we were putting into the wagon,
3 and Mr. Lugar jumped out of the wagon and started made a
4 left turn and started running south in an attempt to escape,
5 he was immediately apprehended.
6 Q Do you know, was he under arrest
7 when you first saw him?

8

9

10

11

A

Q

A

Q

Yes.
In the wagon?

Yes, when I first saw him.
What did you observe about Mr.

12 Lugar's condition?
13 A He was belligerent, very belligerent
14 used very obscene language.
15

16

Q 'Such as?
MR. MORCHOWERI Judge, I'm not too

17

18

19

20

21

22

23

24

sure this would have any purpose other than an
inflamatory effect, I know the Court can -- can
wade through it, but I don't think it has any
probative value concerned .with -- with whether
he broke and' entered these two particular drug
stores, not whether he-uttered any conversation

with cou~te.y or whether -- whether he was
obscene, I don't think it has any relevance to
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the --
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2

3

4

Q

6 1102 Floyd Avenue.

THE COURT I What is the purpose?

MR. SIMK>NS: I'll withdraw it.
THE COURT: All right.

Did you see Detective Bennett in

7

8

9

10

11

12

13

A

Q

A

Q

A

Q

Yes. I did.
Apartment number 3?
Yes. sir.

That same morning?
Yes.

Answer Mr. Morchower.

14 CROSS EXAMINATION
us BY MR. MORCHOWER:
16 Q Officer. I think I aSked you on the
17 motion to suppress. do you recall what time you arrived at
18 this apartment the s800nd time?
19 A Approximately three o'clock.
20 Q Do you -- and you said you indi-
21 cated earlier that you stayed there during most of the time
22 until you got off at six in the morning. is that correct?
23

24

A

Q

Yes. I did.

So you were approximately two and.a
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2

3

A

Q

That's correct.
And there were three subjects in tbe

4 apartment, is that correct?

6

7

8

A

Q

A

Q

Yes.
Carter, Newcomb, and this Greek boy?
That's correct.
You can pronounce his name, what ia

9 his name for the record?

10

1 1

12

13

A

Q

A

Q

I believe it's Zacharias,

Yes, Zacharias.
I'm not sure.
What waa done with the -- with this

14 bag which was opened by the Henrico policemen, in which large
IS quantities of drugs were -- were seen, what was done with
16 that bag after it was opened?
17 A It was -- well, I didn't bother it
18 any further actually than to see -- see it, I held it there
19 until Detective Bennett arrived and he took possession of it.
20 Q So nothing was emptied, none -- none
21 of the.e -- that trash -- that trash bag was not emptied in
22 your presence?
23 A I dOn't recall, it waan't actually
24 emptied in my presence, I didn't see anybody tum it upside
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down, it may have been, but I didn't see it done.

MR. SIMMONS: I believe, where
THE COURT: All right.

MR. MORCHOWER: Would you hand him

And what specifically did you recove

Nothing specifically.

Oh, I'll have to expand that to the

Nothing specifically?

The Lilly (unintelligible) beside

The Lilly what?

Top. (word not entirely clear to

Top? Well, would you look at thi. -

Q

A

A

Q

A

A

Q

Q

..
came from, have to come from Detective. Bennett,

stipulate Officer_Combs will not be able to look
at the.. specifically and identify where they

the exhibits, please?

MR. SI)M)NS: Judge, I would further

besides those two Seconal pills?

milk container and also the Lilly (unintelligible)

THE COURT: Also the what?

the milk container.

the transcriber)

these exhibits and tell us where certain items were -- were
in the apartment?

t

2

3

4

S

6

7

8

9

to

11

12

13

14

1"s

16

••'I'. 17

16

19

20

21

22

23

24

1-------_._--_ ...
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2

3

4

6

7

8

9

10

11

12

13

14

us

16

17

18

, Combs - cross

Detective Bennett -- was indicated by Officer
Combs to Bennett where they was, and I think it
was Bennett who made the notes.

THE COURT: Any problem with that
stipulation, Mr. Morchower?

MR. MORCHOWER: Stipulations always
frighten me a little bit, Judge, he's going to
stipulate that this gentleman, Mr. Combs, cannot
identify where any of these drugs came from?

MR. SIMMONS: That is correct, he
will not be able to look at any drug and say,
this drug came from here.

MR. MORCHOWER: Well--
MR. SIMf«)NS: Combs won't be able to

say anything other than he indicated to Detecti
Bennett where the drugs were found. Now, what
drug was found there, he's not going to be able
to say, because he didn't make notes of it.

19 Q Did you actually.indicate to --
20 yourself to Detective Bennett where drugs were found in the
21 apartment, I mean
22 A I pointed to what we found when h.
23 arrived, and he made a full -- morethorQugh investigation
24 of it.



Combs - cross,--_._._----_._--_. __ ._.....•.._ _-_ ...•..•... _ .•...•.._----.-._-_.

t BY TBB COURTI
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2

3

4

Q

of where the drugs

A

Did you make any notes that evening
any drugs were found?

NO, sir, I left that completely to

5 Detective Bennett.

6

7

Q All right.

8 BY MR. MORCBOWERI

9 Q Well, how long were you in the apart

10 ment before Detective Bennett arrived?

11 A Well, let's see, I believe he

12 perhaps an hour before h. arrived, I'm not sure.

13 Q And you testified that the only
14 thing you saw in the apartment that you can testify to right

15 no,t i. the is the two Seconal tablets and the Lilly con-
16 tainer and the top, is that correct?
17 A I saw various other capsules all
18 around .the apartmen!:.
19

20

Q

A

At what point in time?
Well, actually immediately after

21 the Mr. Carter, I believe it was, turned on a light in -~
22 inside the apartment. Visible on .the floor were capsules,
23 but, of course, I dian't know what these capsules were.

24 Q Well, do you know -- do you know
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1 whether or not Carter lived in this particular apartment
2 house?

237

3

4

A

o
No, I don't.

And you did indicate earlier that
IS you asked him if you~could search for Keenan -- for HOdges,

6 and he asked you if you had a search warrant, i. that correct
7

8

A

o
No, I did not.

No one's ever asked you for a search
9 ' warrant ..inthat particular apartment?

10

If

12

A

-0

A

Yes, they have.
Who did?

Newcomb, and he didn't phrase it
13 that way, I asked him if we could search, he stated, do you
14 have a search warrant.
11S

16

o
A

And what did you say?
I told him we didn't need one, is

17 what I replied to him.
18 THE COURT: I didn't hear your answe ?
19

20

A

was -- had previously
I told him we didn't need one, he
he had been placed under arrest

21 , previous" to this.
22

23 -- Seconal pilla?
For possession of the.. two Seconal

24 A That's right.
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t Q Was this before or after the light
2 was tumed on?

3 A This was -- every~ne in the house
4 apartment, in my mind, was under arrest when I saw those
5 tablets laying on the floor.

6 Q Well, the question was, did you have
7 this conversation with him when the light was on or the ligbt
8 was off?
9 A On.
10

11

12

those drugs
located?

Q And you.couldn't look at any of
exhibits, and tell the Court where they wer.

13 A ThoBe container. look so much alike,
14 it's no way in the world I could tell where they were in the
15 apartment, no.
16

17ment?
18

Q

A

Were any pictures taken of the apart

Some were, yes.
19 Q By whom?

20 A It was an accident man, I don't know
21 wothe -- who the man was.
22

23

24

Q

A

Q

When you were there?
Yes.
Who has them now, Officer Bennett?
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A I believe I saw • • • • • • • have
2 them, yes. (The witness continuously mumbles)

3 Q And Officer Keenan was with ~u at
4 this time, wasn't he, when you entered --

A At that particular time all those
6

7

Henrico officers looked the same, I don't know if he was with
me or not, he may have been outside.

8 Q And you don't know where -- you've
9 never seen that exhibit that Mr. Simmons showed you, you've
10 never seen that before, have you?
11

12

A

Q

Yes, I have.

Well, you've never seen it in the
13 apartm.nt, did you?

14

15

A

Q

That's correct.
.Do you recall seeing a shoe box in

16 this particular apartment?

18

A

Q

No, I don't.

How many trash -- you indicated that
19 some of these drugs were found in a trash bag, what you mean

;.

20 is a brown paper bag, is that correct?
21

22

A

Q

Yes.

All right,. and there are numberou.
23 brown paper bags cont •.tii.ingtrash, et cetera, i. that correct
24 A Yes.
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Q And these were examined in your
2 presence, or'while you were in the apartment, i. that correct
3

4

A

Q

Yes.

Are you in a position to say what
5 Pltrticular drugs came from what particular tra.h bag?
8

7

A

Q

No, I'm not.

Did you have any conversation about
8 getting a .earch warrant when Officer Bennett arrived?
9

10

A

Q

No.
Was the bureau dresser drawers

11 turned upside down?

12 A I don't recallse.ing a bUreau in
13

14

the place, to be honest with you, I don't know, it's new to
me, I've never 8een it.

us

18

17

18

Q

time.
. I have no further que.tions at this

MR. SIMMONS: Detective Bennett.

19 BY THE COURTI

20 Q Just a minute. Officer Combs, you
21 .de a statement twice that you a180 saw capsules laying in .
22 different areas on the floor,
23

24

A

Q

Yes, sir.

.was this --were they ae:attered &bou



A They were on the floor, in common

appeared to me, it was just capsules by themeelves -- now,

MR. MORCHOWER I Are you saying nov,

aapsules, i. that what you are telling the Judge you saw in

241

They were -- appeared as if someone

Are you talking about five to seven
•

Yes, these were the type that were

. .

.And you had no information as to

A

A

Q

Q

A This was in the kitchen --bedroom

'1'BE COURT: Go ahead.
excuse me, Judge.

Q What floor?

had thrown the capsules across the floor, is the way it

Q What room was thie?

floors, were they in containers?

right in the

they weren't the same type, they weren't Seconal.

view, in the just as'you first walk in the apartment,

Combs - cross

combination it wasn't a great many tablets, it was about,
I'd say, from five to ••ven, five to ten POs.ibly.

BY MR. MORCHOWER:

addition to the two Seconal pills?

on the floor -- the opes that were on the floor.

___________ V_"_. . . ._. __
r

t

2

3

4

15

6

7

8

9

10

II

12

13

14

115

16

17

18

19

20

21

22

23

24

..•.
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3

4

7

8
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9

10

11

THE COURT: All right, when you're

outsi4~ •.don't discuss your testimony or allow

anyone to discuss it with you.

12

13

14

'US

16

17

18

19

20

21

22

23

24

A Yes, sir.

WITNESS STOOD ASIDE.
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2

3
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C. W. BENNETT, introduced

4

5

6

7

8

on behalf of the Commonwealth, being first duly sworn, testi-

fied as follows:

DIRECT EXAMINATION
BY MR. SIMK>NS:

9

10

11

Q

pation, please?
A

Would you state your name and occu~

Detective C. W. Bennett, of the

12

13

Richmond, Virginia, Bureau of Police, assigned to the

Detective Division.

14 Q Detective Bennett, on March 14th;

15

16

1972, did you have occasi~n to go to 1102 Ployd Avenue,
Apartment number 3?

17

18

19

20

21

A

o
Division?

A

o

Yes, sir, I did •.
You say you're in the Detective

Yes, sir.
Can you identify Commonwealth'.

22 Identification Exhibits Number 1 and Number 2,

23

24

A

o

Yes, sir, I --
in reference to Indictment 1, which
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has been identified by Doctor Cavedo?
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2

3

4

A

Q

A

Yes, sir, I can.

Have you seen all these items before
Yes, sir, I have. Most of these

5

6

items bear an evidence label with my initials on it, which I
.placed on these items as I removed them from the various

7 containers that they were in. I tried to gather up most of
8 the evidence in the original container that it was in in the
9 apartment, for example, a good deal of this material was in

10 a brown paper grocery bag. I simply picked up the brown
11 paper bag and took it to Headquarters, at which time I
12 inventoried, recorded and labeled them.
13 Q And those items that are in that bag
14 all of those items in that bag, where were they the first
f5 time you saw them?
16 Well, these items were in various
17 places in the kitchen area when I initially saw them, some
18 were in a brown paper bag by the stove, and the -- as you go
19 in the door from the hall: some of them were in a disposable
20 diaper box that was sitting up on the stove in the kitchen
21 area, some of them were in a green, Bank of Virginia, zipper
22 deposit bag that was laying on the bed, and 80me others were
23 in a white Bank of Virginia drawstring bag that was also
24 . laying on the bed.



t

Bennett - direct 245

MR. MORCHOWER: Judge, 'I'm:,willing

I .'

2

3

4

7

s

9

10

11

12

13

14

us

16

to stipulate these items were -- were found by

Officer Bennett in the apartment, if it saves

the Court some time.
MR. SIMfoJ)NS: As pointed out during

my conversation yesterday, Judge.
MR. J«>RCHOWER: Yea, but I -- I may

-- I may be interested in going to the locations

and so forth, but I'll sticK to that agreement
rather than have him go through each container

and state to the Court that he located and
recovered each particular container in the
apartment, I'm satisfied that those exhibits
were recovered by Officer Bennett in the -- in
the apartment.

THE COURT: All right.
17 Q Now, I specifically want you to look

IS at a Mickey Mouse electric box, (rattling of paper) have you
19 ever seen that box .before?
20

21

22

A

Q

A

Yes, sir.
Where did you see it?
That was found in the disposable

23 diaper box on the counter in the kitchen area, in 1102 Floyd

24 Avenue.
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Q

A

Apartment number?
Three.
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3 Q And I want you to look at the Mickey
4 Mouse watch, (rattling of paper) what do you have in your
shand?
6

7

8 you saw it?

9

A

Q

A

It's a Mickey Mouse electric watch.
Where was that watch the first time

It was on the wrist of the defendant
10 0 Where was the defendant?
11 A In the detention section of the
12 Richmond Police Headquarters.

13 Q Where was the defendant the first
~4 time you saw him?

IS A The first time I saw him he was
16 running out the door of 1102 Floyd Avenue, out of the front
17 door.
18

19

20

o
A

Q

How close did he get to you?
He got right on top of me.
And after he got on top of you, what

21 did you do?

22 A After we once gained control, I set
23 him in my -- the back seat of my unit,.and immediately
24 thereafter a patrol wagon arrived on the scene and I placed
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1 him in the patrol wagon, he was handcuffed during this time.
2 Q He was handcuffed?

3 A After I -- as soon as I got control,
4 I handcuffed him and placed him in my automobile, then placed
5 him in a patrol wagon, and I didn't see him again until I
6 saw him in the Detention Section.
7

e off his arm?
9

Q

A

You took that Mickey Mouse watch

In the Detention Section, yes, sir.
10 Q All right, before -- before they
II ever saw the defendant, did you go up -- go up to apartment
12 number 3?
13

14

A

Q

Yes, sir.

Can you identify that which was just
15 handed to you?
16

17

A

Q

Yes, sir.

Does it have a name on it?
18

19

20

21

22

23

24

A The name of Gregory
MR. MORCHOWER: Judge, I would

object to -- to Mr. Bennett reading or intro-
ducing any portion of that statement, as first
of all, hearsay, what that -- what that paper
contains is hearsay, number one: number two

that's the -- the crux of my objection, the fact
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that this statement is hearsay, and --

2 THE COURT I What, the atatements in

3 the paper?

4 MR. MORCHOWERa Yes, sir.
THE COURTa But he can read the

6 label, no objection to his reading the label on

7 the paper, is there?

8
MR. MORCHOWERa Well, what -- what

9 do you mean by label, Judge?

10 THE COURT I Whatever heading the

11 paper may have, as -- for identification purpose

12 the Commonwealth has offered it, I believe, aa

13 evidence?

14 MR. SIMMONS: Yes, sir.

us '1'BECOURT: NOW, what -- it's a -

16 piece of white paper with print and -- and there a

17 some

18 MR. SIMl«)NS: Handwriting.

19 THE COURT: handwriting on it, an~

20 I want it identified.

21 MR. SIMK>NS I The purpose for whioh

22 the Commonwealth is offering this is to show the

23 defendant-. name on it and it was in 1102,

24 apartment number 3, Floyd Avenue.
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THE COURT: You're indicating that
judice.

I don't think it could be offered without pre-
that my client had been in the apartment,'and
attempting to show through this piece of paper
not in the apartment, Mr. Simmons wants -- is

value in a -- in this particular case, and Mr. -

evidence in view of the fact,that my client was

THE COURT: All right, but I don't

obviously this is a very critical piece of

necessarily have any relevancy or any probative

MR. MORCHOWER: Well, I think you ,
I

have to hook it in with the -- with my client,

form piece of paper is found in the particular ,,
apartment with a particular name on it doesn't

Judge, the mere fact that a piece of paper, a

is?

ment, but his belongings, some with his name on

want Mr. Bennett to read the whole thing." what'
your objection to his reading whatever the label

it, is up there, that's the purpose

nobody that's seen the defendant in that apart-
MR. SIMMONS: I mean, we've got
THE COURT: All right, now ...;-

-~_ .._---------_ ..... -_ ...__ ._.._-_.__ ....-._ .._-' _ ..__ .._------~-_.
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1
the paper has your client's name -- the defen-

2
dant'. name on it?

3
MR. MORCHOWER: I think it does --

4
may I see that?

(There is off-record colloquy between

6 Counsel)

7
MR. MORCHOWER. I would object,

8
Judge, my client's name is typed in on that

9
sheet, and there is a signature on the bottom.

10
which Mr. Simmons indicated to me in his opinion

11
is the signature of -- of Gregory Lugar, and I

12
would -- I would dispute that interpretation and

13
I would object on the grounds that it has no

14
probative value, should not be given any weight,

15
or because .of the fact it's not relevant to the

16
offense, and because of the fact that the state-

17 ment does contain hearsay.

18
THE COURT: All right, Mr. Simmon.,

19 what's your response?

20 MR. SIW«>NS: J\1dge,we've got --

21 found in the apartment a Mickey Mouse automatic

22 watch, it's been identified -- Miss Barber state

23 that --"

24
THE COURT: .The box?
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2

3

4

6

7

8

9

10

1 1

12

13

14

us

16

17

18

19

20

21

22

23

24

MR. SIMM:>NS: The box, got the box
in the apartment, and got the wrist watch on hi.
arm, and he -- at this point, Detective Bennett

is up there, making the investigation, and he --
not only have you got the box in the apartment,
got the wrist watch on his arm, you've got other
an important document here, and the Court can
take notice if it ever gets a chance to look at
it, but this is an important document, that it
has the defendant's name typed on it, and it haa

the defendant's name signed on it, and that waa

found in the apartment in the same place where
the Mickey Mouse automatic watch box was found.

THE COURT: " All right, it'll be
received, but there's no proof that the writing
on it of the defendant's name is his signature.

MR. SIMMONS: Judge, this -- okay.
MR. MORCHOWER: Subject to cross

examination, Judge?
THE COURT: All right.
"MR. SIMM>NS: Judge, I'd like to say

one thing, I didn't know that this was coming
up, Mr •.Barry Shearin is in the Courtroom right
here, and I'd like to call him at a later tim~
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1

2

3'

4

6

7

8
/

to identify this -- well, I realize witnes.es
were excluded, and I think it i. a matter in the
sound discretion of the Court, I didn't know tha
this was coming up, I'd ask that Mr. Shearin be

THE COURTz All right, Mr. Shearin,
would you step outside, if there should later
be an objection to his testifying, we'll conside
it later.

9 Q Mr. Bennett, where was that paper

10 the first time you saw it?

11 'A It was on the mantle in the kitchen,

12

13

14

115

16

17

across from the stove, I saw it when I first -- on my first
trip into the apartment, I was being shown the location of
these various articles which I recovered, and I happened
to notice this and the writing on it called my attention to
it so that I took notice, I did not recover it immediately,
but set it aside, moved it slightly to the end of the mantle-

18 piece~ I also notice~ some a shoe box with mail in it,
19 the mail was laying in such a fashion you could -- that you
20 could read the name on the first letter, at that time that'.
21 all I did.

22

23

24

the letter?
Q

A

What was the name that you read on

The only name --
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19
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MR. MORCHOWERa I would object, it f.
hearsay, it has no --

MR. SIMMONS: It is not hearsay,
what tbis officer saw.

THE COURT: No, it's wbat be saw,
Mr. Morcbower.

MR. MORCHOWER: Well, be can't start.
introducing writings which were found in tbe
particular apartment and start quoting what he
saw.

THE COURT: He can read what -- be
can testify as to wbat be saw just a. if it were
an individual.

MR. MORCBOWER: Speaking -- I would
object, JUdge, I tbink -- I tbink it's bearsay,
if this officer is allowed to testify as to
what be read in the particular apartment.

THE COURT: He -- be bas testified
tbat he aaw wbat purported to be a letter with

I

a name on it, be can testify a8 to what name
was on the letter.

MR. MORCHOWER: I would except to
the CoU~t'8 ruling, Your Honor.

THE COURT : All right.
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2

3 Lugar.

4

Q

A

o

Do you remember what. name was on it.?
Tbe only name that I remember was

Was this before or after -- seeing
5 that paper in front of you, and seeing the letter, was it
6 before or after you aaw the man with the Mickey Mouee wrist
7 watch on?

8 A That was before I had ever seen him,
9 that was before I had gone back to my automobile to get my

10 evidence kit, that was on my first trip to the apart.ment.

11 o Would you look at the defendant,
12 Gregory Blanton Lugar, when's the first time you ever saw
13 him?

14 A When he --when he came running out
15 of ,t.hefront of 1102 Floyd Avenue.

19

20

21

22

23

24

0

A

Q

day?
A

Q

A

Greg Woodson.
Q

Yes, sir.
'What name did he give you?
well, the first name.he gave me was

What happened to all the pille that
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1 were found up there?

255

2

3

A Well, it was --
MR. MORCHOWERa He's leading his

4

6

7

8

9

10

witness, and I would object. I think Mr. Bennet
can testify as -to what he has done --

MR. SIMf«)NS: Judge. that is not a

leading question, it may -- that's not leading

the witness.
THE COURT: Go ahead, and the

objection i. overruled and exception noted.

11 A All of the -- or the majority of
12 these actual drugs was -- I turned them over to Detective M.
13 D. Scott, and he and I together prepared analysis sheets and

14 went -- took them to the State Board of Pharmacy •

19

16

Q

A

.Why?

Well, we -- they were charged on

17 misdemeanor drug offenses.

18

19

Q

A

Do they still have them?
To the best of my knowledge they --

20 they do still have them.

21 MR. SIMMONS: Well, in view of the

22

23

24

stipulation Mr. Morchower made awhile ago to
certain" of these items, the Commonwealth would
move to introduce these as exhibits rather than
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identification exhibits.
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2

3

4

6

7

8

9

10

11

12

13

14

us

16

17

18

19

20

21

22

23

24

MR. MORCHOWER: Which -- what are

we talking about?
MR. SIMMONS: All of this parapher-

nalia that was up there
MR. MORCHOWERI Everything is in

there I thought, already.
MR. SIMMONS: as exhibits.
THE COURT: They were offered for

identification only before, they are now being

offered as exhibits.
MR. MORCHOWER: Judge, I have a few

questions I want to clear up in my mind on cro.s
and I think I'd be willing to go into theae, you
know, I don't think there's any question about
the stipulation, I'd like to go into a few

mat.ters.
MR. SIMMlNS. I don't have any

objection to that if we got these in as exhib~ta
Are they -- is everything in now, do you stipa-

late aa exbibits?
MR. MORCHOWER I As exhibits•

MR. SIMMONS. All right.
THE COURT •. All right, mark th_ ••
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exhibits, and scratch the word, identification.

2

3 CROSS EXAMJNATION

4 BY MR. MORCHOWER:
Q Officer, where i. this letter that

6 you casually saw~the apartment, do you have it h~re with

7 you?

8
. A. No, sir, I didn't recover that •

9 Q You didn't recover that?

10 A NO, sir.

11 Q What happened to all the material

12 in the shoe box that you found?

13 A I left -- I left it in the apartment

14 Q Why did you leave it in the apartmen ,

1~ isn't it considered evidence, everything --

16 A I suppose if I had taken everything

17 with his name on.it, I'd have had a bushel baSket full of
18 material, I didn't ~- I just didn't recover them as evidence,
19 I simply didn't ~ealize, or I didn't feel that they would ~.

20 nevessary at that time.

21 Q But you did see fit to take his

22 probation exhibit, didn't you?

23 A Ves, sir.

24 Q Didn't you testify in an earlier
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2

hearing that this probation and parole exhibit was in a shoe
box?

3 A

Q

No, sir.

Would you tell the Court that --

6

why you got a search warrant the next day and did not get
a search warrant that morning?

7 A The reason that we got the search

8

9

10

11

warrant -- it was not the next day, it was actually the same
day, later in the day -- was the fact that I was in .my head-
quarters talkinq with Detective Garner and Officer Taylor
concerning this case, Officer Taylor related that he had --

12

13

14

Q

A

Q

Well, I don't want to hear anything-
All right --
even though my question calls for

us hearsay, I can object, Judge, and can you anBWer that
16 question without relating that
17

18 Q

No, sir.
conversation all right, 1'11

19 withdraw the question. Did you take any photographs of this, ,

20 apartment?
21

22

23 files --

A

Q

A

'I did not personally take any.
You have 80me photographs in your

Yes, sir.
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Q May I see them?

this photograph -- two photographs show?

MR. MORCHOWER: I may, Judge, y.s,

A This one is simply-a copy --

my evidence and left the apartment.

Begun, but did your collection

They were taken by an accident

No --

Yes, sir, it terminated, when I left

I had finished collecting, I gather.

Well, establi.bing is not relevant t

Would you describe to the Court what

~his is a picture of the stove, it's

A

A

A

Q

A

sir.

Q

Q

Q

Q All right, when were these photo-

THE COURT II Are you offering them?

the apartment, after

investigator, I do not know which one, they were taken some-

graphs taken, sir, and who took them?,

time after our entry into the apartment, my collection
operation had already begun before those pictures were taken.

part of the stove, tbere's --

operation terminate?

taken in a easterly direction, and it shows inside the oven

2

3
I

4-

ts

6

7

8

9

10

11

12

13

14

tts

16

17

18

19

20

21

22

23

24
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this case, how about the -- the other items in the picture?
2 A They are bags of trash, a table,
3 frying pan on top of the stove.
4

5

6

MR. MORCHOWER.Judge, I would offer
these into evidence as the Defendant's Exhibits.

THE COURT. All right.
7 o And you indicated earlier that you
8 did not place any formal charges against the accused for the

9 arrest you made of him when he ran out of the apartment in
10 question, did you?

12

A

o
No, sir.

And were the three subjects still
13 in the apartment when you began your collection operation?
14

15

A

Q

Yes, they were.
.And you were there for two or three

16 hours, weren It you, sir?
17

18

A

Q

Two hours approximately.
May I see that .heet you've been

19 testifying to on di~ect examination
20

21

22

23

24

to it?

A

MR. SIMMONS; Have you been testifyi 9

MR. MORCHOWER. . Ye ••

MR. SIMK>NS. Well, I didn't ask you
Yes, I've been refre.hing my memory
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from that sheet. .

2

3 BY THE COURTI

261

4 Q Mr. Bennett, while he's looking at
5 that, the.e photograph. which have been offered, when you
6 first saw these items, were they in substantially the same
7 condition as ref1eet:ed by these photographs?
8

9

10

11

picture?
A

Q

A

The items that are noW shown-in the

In the picture?

Yes, sir, they were -- there were
12

13

.some items that, when I first arrived, were there that are
not there now.

14

15

16

Q All right, air.
(pause)

MR. MORCHOWER: Excu.e me, Judge,
17

U8

us

20

21

22

23

24

this is six pages.

MR. SIMMONS: •••••• apartment
number, 1102 Floyd Avenue, which was the same
address as he gave him, that being 1102 Floyd
Avenue, when. he was arrested. Mickey Mouse
watch is Mickey Mouse watch box, i. crucial in
the Sunset Billa Pharmacy breaking and entering,

.it happened only two days before, the defendant
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•out. at three o'clock in the moming, is running
from the police officer.

THE COURTI Rebut?

MR. MORCHOWERa Judge, 11m -- no,

I don't have anything more to add other than the
fact that Miss Barber identified the -- the box
as the type coming from her store, and the
watch was the type coming from her store, and
he's -- my client had a Mickey Mouse watch on
hi. wrist .ometime after h. was taken from the
1102 Floyd Avenue, there's no evidence that h. hId
the Mick.~ Mouse watch on at that time, there'.
no evidence that -- that no one els8 had a
Mickey Meuse watch on, .there were three other
subjects in the apartment, this Greek fellow

with -- with a name startlng with a "X", Carter,
and Newcomb, no evidence that they did not have
a Mickey Mouse watch on, this is a Mickey Mou ••
watch _which could easily be purchased at.any
other drug st.ore or any other outlet. at any oth.
time, and the mere fact that he happens to have
a Mickey Mouse watch on him should not have any
probatiye value and should not be introduced
allowed into evidence in the ca.e.
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Hearing on May 24, 1972,
before the Honorable James M.
Lumpkin, Judqe.
PRESENTt Reid A. Simmons, Esq.

Attorney for the Common-
wealth
Michael Morehower, Esq.
Attorney for the defendant
Gregory Blanton Lugar, the
defendant, in person and
by counsel

THE COURT, This is the case of
Gregory Blanton Lugar, this 24th day of May,
1972. The defendant is present and his attorney
Mr. Morehower, is present, and Mr. Simmons is
present representing the Commonwealth, this matt r
having been taken under advisement after allth.
evidence and argument were in.

All right, Gentlemen, what I'm going
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to say la, not to be taken as anything more than
some notea of my own after reviewing the not••
and because I think they may be entitled to a
nickel's worth.

The things that connect this defen-
dant with the apartment in question and with the
offenses in question I have listed in this wayc

Number one, he was in a car'which
was stopped for a traffic offense in Henrico,
he was freed, but it is noted that another
occupant in the car, upon advice that he was

wanted in connection with a breaking and enter-

ing of a Salem drug store, ran and was pursued
by the officer and escaped the officer at this
time. The ,third occupant of the car was -- b.
gave a fala. name-- was later found in the apar -
ment in que.tion in bed. The car was later
found 'near the apartment in question, and the
officers were directed to that particular apa~-
ment. At the time the defendant was not there,
but, but as I said, an occupant of the vehicle.
the defendant was in was in bed •.

The officers were looking, or at
least one officer testified he was looking for



t

2

3

4

IS

6

7

8

9

10

11

12

13

14

us

16

17

18

19

20

21

22

23

24

286

a man in a brown coat. The defendant was aeen
in the immediate vicinity in a brown coat, and
upon being approached by the officer, ran. Ther

was a chase, he -- there was a momentary appre-
hension, he was chased outside of the building

into tbe -- into Detective Bennett, and he
knocked Detective Bennett down, and kiCked at
him, and Detective Bennett subdued him, 'placed
him under arrest, and the defendant gave a fal••
name~ it -- the Court takes into account a cir-
cumstance, being the hour of four a.m.

Found -- meanwhile, the searcb was
going on in the apartment, the officers baving
initially been there lawfully and with consent
to search for the individual who was driving the
vehicle stopped in Henrico County, and while
looking for him they saw pills on -- scattered
on the floor, known and reasonably believed by
one of the officers to be a controlled drug, and
in plain view, and also in plain view certain
other evidentiary items and the letter was found
in the.ame apartment with the defendant's name
on it,.likewise, a Parole Board form document
with instructions to a parolee, and with the
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defendant •s name on the document, and what pur-
ported to be the signature of Gregory Blanton
Lugar, although no evidence was introduced as

to -- beyond that to prove si9'ftature. At the
time of -- or shortly after arrest, the def.ndan
was noted to be wearing a Mickey Mouse electric
wrist watch, and there was evidence from Sunset
Hills Pharmacy that a -- an electric Mickey
Mouse wrist watch was stolen approximately three
nights earlier during the course of a breaking
and entering, and it was further established
that a Mickey Mouse electric watch case was
found empty in apartment 3, in the same apartmen ,
along with numerous items removed from Sunset
Hills Pharmacy as well as Cavedo's Drug Store.

The defendant gave police the addr••
of 1102 Floyd Avenue.

There was evidence that defendant
was under the influence of, quote, something,
not alcoholic beverages. _ Bis coftduct was des-
cribed as violent one moment and docile at a --
at a later time, and he, during tbe course of
the morning, attempted to run from law enforce-
ment officers on at least three occasions.
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strange that a nineteen-year-01d white male
defendant is wearing a Mickey Mous. electric
wrist watch, and upon study of the wrist watch,
it is noted that the appearance of the watch is
significant, that there is an absence of nicks
or scratches, and no indicia of age of the watch

As a circumstance in this case, the
Court takes into account also that the defendant
was seen in very close proximity to the apart-
ment in question, he -- there was flight on tbe

part of the defendant not once but twice, before,
he was arrested. The Court considers the action
of Detective Bennett in initially arresting
him for disorderly conduct to be thoroughly
reasonable, and as to the searcb, the officers
had a lawful right to be in the apartment, and
considering the items in plain view, the other
matters brought to their attention, and taking

into account the Wharton ease, the Court feels
that the search was reasonable under all the
circumstanaes.

stand up, Mr. Lugar.
On your plea of not guilty on

L-- . _
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Indictment Number 1, the Court finds
as charged.
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And on your plea of not guilty in
Indictment Number 2, the Court finds you guilty
as charged.

Is there a motion?

MR. MORCHOWERI Yea, sir, I think it
would be appropriate for a pre-sentence report,
Judge.

THE COURT I All right, on motion of
your attorney, a pre-sentence report is ordered
from the Probation Department, returnable to
this Court on

A VOICE: June 28th?
-'!'HECOURT: June 28th, Mr. Morchower

Returnable to this Court on JUDe 28th, at nine
a.m.

MR. LUGAR, the -- ODe of the -- the
Probation Officer will make a thorough --
thorough review of your background. and one of
the laat things he'll do before reporting to the
Court will be to ascertain what your conduct
has been at the City Jail. This, along with all
the other circumstances, will be taken into
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account at the time of sentencing. Mr. Morchowe

is directed to advise you a8 to details of my

instruction about your conduat at the City Jail.

Mr. Lugar, you're remanded to the

custody of the City Sergeant.

HEARINGCONCLUDED.

Hearing on June 28, 1972,
before the Honorable James M.

Lumpkin, Judge.

PRESENT: Reid A. Simmons, Esq.
Attorney for the Common-
wealth
Michael Morchover, Esq.
Attorney for the defendant

Gregory Blanton Lugar, the
defendant, in person and
by couns.l

THECLERKa In the Hustings Court on
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