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VIRGINIA: IN THE CIRCUIT COURT FOR TIiE CITY OF HAMPTON

IN THE MATTER OF THE PETITION OF JERRY L.
BOLLINGER, LAWRENCE E. KEENER AND CHARLES
A. WORNOM, TRUSTEES OF GRACE COVENANT
PRESBYTERIAN CHURCH

~O THE ,HONORABLE NELSON T. OVERTON,
Judge of the Court aforesaid

Your Petitioners, Trustees of Grace Covenant

Presbyterian Church of the City of Hampton, Virginia,

respectfully represent unto the Court as follows:

1. That they are the Trustees of ,the Grace

Covenant Presbyterian Church of Hampton, Virginia, and

that they were duly nominated according to the rules and

regulations of said church and appointed by the Judge of

this Honorable Court by its,order, a copy of which is at-

tached hereto and marked, IrExhibit Air, and filed herewith

to be read as a part of this Petition.

2. That your Petitioners, as Trustees of the

aforesaid church, hold the legal title as duly appointed

trustees, as the successors to the original trustees, to

certain real estate located at 2424 North Armistead Avenue,

in the City of Hampton, Virginia, and more particularly
described as follows:

(Deed Book 387, at page 475, et seq.)
PARCELS A & B

All those certain parcels or tracts of land
situate and being in,the City of Hampton,
Virginia, lying on the Easterly side of North
Armistead Avenue and described as the Westerly
portion of Parcel "Air,A. W. Brittingham, Sr.,



5.02 Acres, more or less, and Parcel "B",
A. W. Brittingham, Sr., 0.55 Acres, more
or less, on a certain plat entitled, "Plat
Showing Portion of Property ofA. W. Britting-
ham, Sr. to be Conveyed to Grace Covenant
Presbyterian Church", dated November 7, 1966,
and made by S. J. Glass & Associates, Hampton,
Virginia, a copy of which said plat is attached
to that certain deed dated December 5, 1966,
from Alvin W. Brittingham, Sr., et ux, et als,
toE. L. Jones, et als, Trustees, and recorded
in the Clerk's Office of the Circuit Court fur
the City of Hampton, in Deed Book 387, at page
475, to which said plat reference is here made.
Together with all and singular the buildings
and improvements thereon, the tenements, here-
ditaments and appurtenances thereunto belonging
or in anywise appertaining.
and

(Deed Book 271, at page 503)

PARCEL C
All that certaih lot, piece or parcel of land
located in the City of Hampton, Virginia,. and
known, designated and described as Lot Number
TEN (10) in Block C, as shown on that..certain
plat. entitled, "Riverdale, Section One", made
by R.F. Pyle, Certified Land Surveyor, dated
December 7, 1955, and recorded in Plat Book 3,
page 205, in the Clerk's Office of the Circuit
Court for the City of Hampton, Virginia.
Subject, hbwever, to Declaration of Restric-
tions applying to Riverdale, Section One, dated
January 10, 1956, and recorded in Deed Book
242; page 77" in the Clerk's Office aforesaid.,

IParc~ls A & B were purchased by the Tru~tees of
said church for use by it as a church and an elementary
school (known as The Mary Atkins Chris.tian Day School) ,
and Parcel C was purchased by said,church.as a parsonage
or residence for.the pastor of said church. Thereafter,
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plans were developed for the construction of a sanctuary

and school and various facilities were constructed and are
now being used as such.

3. That the school has grown constantly, and

at present consists of an enrollment of about 450 students

who are being taught and supervised by 22 teachers, to-

gether with an administration staff, including bus drivers,

of twelve persons, with the result that the entire facili-

ties, including the sanctuary, are needed and used for the

school operations during the school week.

4. In view of the recent growth of the school

and the risks and potential liabilities attendant thereto,

the church's officers, with the consent and approval of

the congregation, authorized the formation of a corpora-

tion, The Mary Atkins Christian Day School, the charter

for which was issued August 1, 1972. Thereafter, at a

meeting of the congregation of said church held on August

6, 1972, a resolution was unanimously adopted to transfer

and convey to the aforesaid corporation all of the prop-

erty and assets of said church. A copy of the minutes of

the meeting of August 6, 1972, including the resolutions

referred to, is attached hereto and marked, "Exhibit B",

to be read as a part of this petition.

5. The aforesaid real estate will continue to

be used for the same purposes as at present, namely as a

church and as a school, and while the corporation will
3-a



hold legal title to said real estate, the Trustees will

reserve the perpetual right to use the propertyforrelig~
ious purposes.

6. That on Sunday, July 23, 1972, the congrega-

tion of said church passed various resolutions disaffili-

ating and severing all associations and identification

with the Norfolk Presbytery and The Presbyterian Church

in the United States, and declared itself an independent

and autonomous, all as appears from the resolutions at-

tached hereto and marked, "Exhibits C & Oil, respectively,
to be read as a part of this petition.

WHEREFORE, your Petitioners pray that they be
reaffirmed as Trustees of said church, and be granted

leave to transfer and convey the aforementioned real

estate, together with improvements thereon, unto The Mary

Atkins Christian Day School, a Virginia corporation, in

accordance with the wishes of the congregation, provided,

however, that the aforementioned Trustees of the church

reserve the perpetual right to continue to use the said

property as a church for religious purposes from time to
time.

And for such other and general relief as. the
Court may deem fit and proper.

Respectfully submitted,

/s/ Jerry L. Bollinger
/s/ .Lawrence E. Keener
/s/ Charles A. Wornom

4-a
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William MeL. Ferguson
Attorney at Law
225 - 28th Street
Newport News, Virginia 23607

EXHIBIT "A"
CONGREGATIONAL MEETING, APRIL 6, 1969, GRACE COVENANT
PRESBYTERIAN CHURCH, HAMPTON, VIRGINIA

A Congregational Meeting was held immediately following

the 11 A.M. worship service on April 6, 1969, with Rever-

end J. Burdette Slicer, Jr. serving as Moderator. Mr.

Lawrence Keener opened the meeting with prayer. The clerk

stated that a quorum was present. Mrs. Bernice Roscopf

was elected as temporary clerk. There being no further

nominations she was .elected by acclamation.

Mr. Ralph Bollinger, Chairman of the Nominating Committee,

recommended that Mr. Charles Wornom, Mr~ Jerry Bollinger

and Mr. LawrenceiKsen~r be elected to serve as trustees.

It was moved by Mr. Cara Mancil, seconded by Mr. J. C.
Stout that "Mr. ChairIe'sWornom, Mr. Jerry Bollinger and

Mr. Lawrence Keener serve as Trustees and replace the pre-

sent Trustees, Mr. Edgar Jones, Mr. Ray Sterne,. Mr. Fred

Rogerson and Mr. Carl Mancil, due to their resignations

and inability to serve." Motion Carried.

Mr. Ralph Bollinger, Chairman of the Nominating Committee,

recommended that Mr. William H. Roscopf, Mr. J. C. Stout

and Mrs. Lawrence Keener serve as a Building Commission.

It was moved by Mrs. J. B. Slicer and seconded by Mr. Billy

Bollinger that "Mr. William H. Roscopf, Mr. J. C. Stout
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,and Mr. Lawrence Keener serve as the Suilding Commission."
.Motion Carried.

,.Mrs. Roscopf read the minutes. Mr. Carl Mancil. moved that

the minutes be accepted and approved, Mr. Billy Roscopf

seconded this motion and the motion carried.

Mr. William Roscopf closed the meeting with prayer.

/s/ Rev. J. B. Slicer, Jr.
Moderator:
Rev. J. B. Slicer, Jr.

/s/ Mrs. Berhice Roscopf
Temporary Clerk:
Mrs. Bernice Roscopf

EXHIBIT liB"

The Mary Atkins Christian Day School
GRACE COVENANT PRESBYTERIAN CHURCH

2424 N. Armistead Avenue
Hampton, Virginia 23366

I,

Telephones 838-2355 - 245-3443

J. Burdette Slicer, Jr., Pastor
21 Charlton Drive
Hampton, Virginia

Mrs. Helen N. Simpson, Principal
127 Locust Avenue
Hampton, Virginia

Congregational Meeting
The Moderator, Rev. J. Burdette Slicer, Jr., called the
congregational meeting to order immediately following
the 11:00 A.M. worship service August 6, 1972.
Elder Bollinger led in prayer. The clerk stated that a

quorum was present for the meeting. The next order of

business was the'election of a temporary clerk. It was
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moved by Mr. Charles Wornom, seconded by Mr. George Lucas, ..

that Mrs. Bernice Roscopf act as temporary clerk. Motion
carried.

The moderator stated that the purpose of the congregational

meeting was to consider the transfer of the church assets

into the corporation of the Mary Atkins Christian Day

School in order to'protect the church and its assets. It

was moved by Mr. Ralph Bollinger, seconded by Mr. George
Lucas that the resolution be adopted:

RESOLUTION

Be it resolved, by the congregation of the
Grace Covenant Presbyterian Church that all
property and assets of said Church be
transferred, conveyed and granted to the Mary
Atkins Christian Day School, a corporation
organized under the laws of the State of
Virginia.

And be it fprther resolved that the proper
church officers, of the Grace Covenant
Presbyterian Church, are authorized, empowered
and directed to execute all instruments needed
and to do a~l things necessary to effect such
transfer conveyance and grant.

After a lengthy discussion, the call for the question was

next in order. Motion was carried. There were no dis-
senting votes.

Minutes were read and approved.

It was moved and seconded that the meeting be adjourned.
Motion carried.

Rev. Slicer closed the meeting in prayer.

Is/Mrs. Bernice Roscopf
Mrs. Bernice Roscopf
Temporary Clerk .

/s/ J. Burdette Slicer, Jr.
Rev,. J. B1urdette Slicer, Jr.
Moderator
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This is to certify that the foregoing is a true copy of
the Congr~~at~onal Meeting held Sunday August 6, 1972.

Is/Mrs. Bernice Roscopf
Mrs. Bernice Roscopf
Clerk of the Grace Covenant
Presbyterian Church

EXHIBIT "c"

The ~ary Atkins Christian Day School
GRA~E COVENANT PRESBYTERIAN CHURCH

. 2424 N. Armistead Avenue
Hampton,":Virginia 23366

Telephones 838';'2355- 245-3443
J. Burdette Slicer, Jr., Pastor

21 Charlton Drive
Hamptoni Virginia

Mrs. Helen N. Simpson, Principal
127 Locust Avenue
Hampto~, Virginia

RES 0 L UTI 0 ~ #2
WHEREAS the congregation of Grace Covenant

Presbyte~ian Church did, on the 23rd. day of July, 1972,
withdraw and separate from the Norfolk Presbytery and
the Presbyterian Church in the United States and became
an independent church, and:

WHEREAS it is the wish of the congregation to
maintain the present church officers, and to affirm its
confidence in its Pastor, J. Burdette Slicer, Jr.

NOW THEREFORE BE IT RESOLVED that the congrega-
tion of Grace Covenant Presbyterian Church affirms the
present officers of the church and asks that they serve

8-a
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in their respective capacities until their Successors are
duly elected:

AND BE IT FURTHER RESOLVED that the congregation

expresses its una~imous confidence in its Pastor, J. Bur-

dette Slicer, Jr., and confirms him as its pastor.

This is ~o certify that the foregoing is a true

copy of a re.solution, Adopted at a congregational meeting
held Sunday July 23, 1972.

/s/ Bernice Roscopf
Bernice Roscopf
Clerk of the Grace Covenant
Presbyterian Church

EXHIBIT "0"

The Mary Atkins Christian Day School
GRACE COVENANT PRESBYTERIAN CHURCH

2424 N. Armistead Avenue
Hampton, Virginia 23366

, I

Telephones 838-2355 - 245-3443
J. Burdette Slicer, Jr., Pastor

21 Charlton Driv~ I'

Hampton, Virginia

Mrs. Helen N. Simpson, Principal
127 Locust Avenue
Hampton, Virginia

RES 0 L UTI 0 N #1

WHEREAS the Session of the Grace Covenant Presby-

terian Church, after prayerful deliberation, voted unani-

mously to recommend to the congregation that the church

disaffiliate from and i sever al'l assdci£tion and identifi-

cation with the Norfolk Presbytery and the Presbyterian
9-a



Church in the United States, and:

WHEREAS the congregation of Grace Covenant Pres-

byterian Church at a duly called meeting with.73 members

of the congregation present, which constituted a majority

of the congregation, received the recommendation of the
Session, and:

WHEREAS the congregation of the Grace Covenant

Presbyterian Church concurs in the recommendation of the

Session and wishes to separate from the Norfolk Presbytery

and the Presbyterian Church in the United States. and be-

come an independent and autonomous church adhering to the

Holy Bible as the infallible Word of God and following the

active Lordship of Jesus Christ:

NOW THEREFORE BE IT RESOLVED that the congrega-

tion .of Grace Covenant Presbyterian Church declares itself

independent arid autonomous and does sever all association,
relationship,. a~d identification with the NorfolkP~esby-

tery and the Presbyterian Church of the United States, and

does remove itself from all ecclesiastical control, juris-

diction, and ov~:rsight of the Norfolk Presbytery and any

and all other judicatories, commissions, or tribunals of
the Presbyterian Church in the United States:

AND BE IT FURTHER RESOLVED that the congregation
reaffirms its conviction that the Holy Bible is the Word

of God and affirms that the Holy Bible together with the
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Westminister Confession of Faith and the Larger and

Shorter Catechisms as historically received as the official

doctrine and discipline of this church.

This is to certify that the foregoing is a true

copy of a resolution, Adopted at a congregational meeting,

.held Sunday J~ly 23, 1972.

/s/ Bernice Roscopf
Bernice Roscopf
Clerk of the Grace Covenant
Presbyterian Church

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

IN THE MATTER OF THE PETITION )
OF JERRY L. BOLLINGER, LAWRENCE )
E. KEENER AND CHARLES A. WORNOM, )
TRUSTEES OF GRACE COv:E:NANT )
PRESBYTERIAN CHURCH )

o R D E R

#11208

This day came Jerry L. Bollinger, Lawrence E.

Keener and Charles A. Wornom, Trustees of the Grace Cove-
nant Presbyterian Church of Hampton, Virginia, by counsel,

and asked leave to file their Petition with exhibits

thereto attached, which leave was granted, and the same

was accordingly filed.

And it appearing to the Court from the allega-

tions of said Petition and from the exhibits filed there-

with, that the persons named above are Trustees of the

Grace Covenant Presbyterian Church of Hampton, Virginia,
""

and as such hold title to those certain pieces or parcels

ll-a



.~, of land, with improvem~nts thereon, situated in the City

of HaIJlpton,and more particularly described in said Peti-

tion, and that it is now desired to transfer and convey

the aforementioned property to The Mary Atkins Christian

Day School, a Virginia corporation, as therein set forth.

And it further appearing to the Court from a copy

of the minutes of a meeting of the congregation of said

church held on August 6,1972, and filed with said Petition

as "Exhibit B" that the aforesaid congregation voted unani-

mously to transfer, convey, and grant the aforesaid prop-

erty unto The Mary Ankins Christian Day School, in order
I ,! '

to protect the said Church and its assets, it being under-

stood, as appears from the evidence of Charles A. Wornom,

one of the aforesaid Trustees, that the aforementioned

property will continue to be used for the said purposes

as at present, namely as a church and a school, and that

the deed conveying said property will contain an appropri-

ate clause reserving the perpetual right to use said prop-

erty for religious purposes by the Grace Covenant Presby-

terian Church, its successors and assigns, with the urider-

standing that the Grantee will make regular payments to or

upon behalf of the said Church for the purpose of assist-

ing the Church in paying off the debt incurred for the

construction of the improvements on the aforesaid property.

And the Court being satisfied from the exhibits

attached to the said Petition and from the evidence adduced,
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that it is the wish of the congregation of said church to
transfer and convey the aforementioned properties, and that
the said congregation is the governing body of said church,
and that the rights of no one will be violated thereby,
and that the wishes of the congregation, in respect to
said properties should be controlling under the existing
circumstances.

The Court doth accordingly ADJUDGE, ORDER and
DECREE that Jerry t. Bollinger, Lawrence E. Keener and
Charles A. Wornom be' add they are hereby authorized and

I I Jdirected, in their capacity as Trustees of said Church,
to sign, seal, acknowledge and deliver to The Mary Atkins
Christian Day School; a Virginia corporation, a good and
sufficient deed conveying the several parcels of real
estate mentioned herein and more particuarly described in
said Petition with a special warranty of title.

And this caus,e is dismissed from the docket ,of
this Court.

ENTER: September 22, 1972
/s/ Nelson T. OvertonJudge .

I ask for this:
/s/ William McL. Ferguson
Attorney for Petitioners
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

Tn the Matt.er of the ,Petition
of

JERRY L. BOLLINGER, LAWRENCE
E. KEENER and CHARLES A. WORNOM,
TRUSTEES of GRACE ,COVENANT
PRESBYTERIAN CHURCH

TO: The Honorable NELSON T. OVERTON,
JUDGE of the 'Court aforesaid:

MOTION TO SET ASIDE OR STAY

NOW COMES THE NORFOLK PRESBYTERY, by Counsel, and

moves the Court to set aside its Order hereto"fore entered

on the 22nc;lday of September, 1972, as contrary to the

law and the evidence, and as improvidently granted; to

grant a new hearing with respect to this matter; or, in

the alternative, to stay said ,Order pending a full hearing

u~on the Petition of THE NORFOLK PRESBYTERY, filed herein,
..- .

for leave to file its Pe1:ition as an II}tervener.

MOTION FOR LEAVE TO FILE
PETITION AS INTERVENER

I
INOW COMES THE NORFOLK PRESBYTERY, by Counsel, and

moves the Court for leave to file a Petition as an Inter-

vener in this matter pursuant to Rule 2:15, Rules of the

Supreme Court of Virginia, and for cause, shows unto the

Court as follows:

1. Grace Covenant Presbyterian Church of Hamp-

ton, Virginia, its Ruling Elder and other officers, includ-

ing the Trustees who are the original Petitioners herein,

and the congregation of .said Church whom they represent,
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make up a duly constituted church of The Presbyterian

Church of the United States, and, as such they are subject

to its jurisdiction, government and discipline.

2. Your Petitioner, THE NORFOLK PRESBYTERY, un-

der the jurisdiction, government and discipline of The

Presbyterian Church of the United States, is the first Ec-

clesiastical Court having direct jurisdiction over the said

Grace Covenant Church of Hampton and its members.

3. The Presbyterian Church of the United States,

as a super-congregational body, or parent church, has estab-

lished due procedures by which a congregation or church may

withd~aw, with or without its property, from the parent

church.

4. The action of a portion of the congregation

of Grace Covenant Church of Hampton, taken on July 23,

1972, by which it purported unilaterally to withdraw itself

and its property from the said parent church, was irregular,

improper, and contrary to law under the established ec-

clesiastical law of The Presbyterian Church of the United'

States.
5. The Petition of the Trustees he{ein, by rea-

son of the foregoing, seeks the sanction and approval of

this.Court~ a civil court, for actions coritrary to the ec-

clesiastical law of the parent church to which said Trus-

tees owe allegiance.
6. Your Petitioner, THE NORFOLK PRESBYTERY,
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wrongfully has been denied access to the records and docu-

ments of Grace Covenant Churc~ of Hampton, and the Elders

and Ruling Elder of said Church have failed and refused to

meet with a duly constituted investigating body of THE

NORFOLK PRESBYTERY, by reason of which your Petitioner

has been unable to determine the true facts and circurn-

stances surrounding the apparent disaffection of Grace

Covenant Church of Hampton with the parent church, and

has, therefore, been unable to determine the appropriate

action to be taken.

7.. The Presbyterian Church of the United States

has not only a jurisdictional and pastoral, but also a

proprietary interest in Grace Covenant Church of Hampton

and its property, both of which interests will be denied

without due process of law if this Court's Order of Septem-

ber 22, 1972 is allowed to become final.

8. By reason of the foregoing, the Court's Or-

derof September 22,1972 is, or may be, an unwarranted in-

terference of the State with the Church, in violation of

both the State and Federal Constitutions.

9. Your Petitioner did not learn of the pendency

of this matter until after the Order of SepteIDber 22, 1972

was entered, and for that reason this Motion comes now,

so late in these proceedings.



ther, full hearing on this matter, that an Order be en-

tered granting your Petitioner leave to file its Petition

as Intervener within a reasonable time, that the Trustees

be cited to answer said Petition, and that it have such

other and further retief in the premises as justice may
dictate.

THE NORFOLK PRESBYTERY

By lsi Robert C. Stackhouse
Of Counsel
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SCHNEIDER REPORTING CO.
STENOTYPE REPORTING.

NEWPORT NEWS, VA,

Portions of the Transcript of
Hearing - October 30, 1972
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I'd like to explain it to you.
COURT: All right.
MR. ROWE: The church -- we

allegedin the petition -- I was trying
to get to the procedural posture
of the case.

COURT: Go ahead with
MR. ROWE: That's all right.

The procedural posture of the case
is such, that on this motion we have
alleged 6~rtain things that go
directly to the question your Honor
has asked.

COURT: My question was directed,
though, at the order, itself.

MR. ROWE: Yes sir.
***COURT: Is there anlthing in

the order which, in your view, bears
upon whether this Church is or is not
a part of the Presbyterian Church?

MR •.ROWE: Not by its terms
directly, but indirectly it does.
And in this way exactly: The position
of the ,Norfolk Presbytery, as alleged
in their petition is, that this Church

*** 18-a .~
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SCHNEIDER REPORTING CO.
STENOTYPE REPORTING

NEWPORT NEWS,"VA.

and its congregation, may not, in the
manner which they purported to do so,
withdraw itself from the Presbyterian
Church of the United States, unilaterally,
without approval or without petition
for application to the Presbytery.

Now, because they may not do
that and because they may not transfer
their property'without the, at least,
tacit approval and subject to the
review of the Presbytery which review
has never been obtained in this case;
if this Court enters an order approving
and giving civil sanction to the
transfer of that property, it does
so in the face of allegations by the
pres~y~er~ that that transfer is
unlawful unFer Ecclesiastical Law.

That property could technically
and 1 say technically because I don't

\think the Presbytery has any intention
of -- any present intention of expressing
this right. But the Presbytery is a
large body of elected persons, and I
can't speak for them all. But I 8ay

19-a
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SCHNEIDE.R REPORTING CO.

STENOTYPE REPORTING

NEWPORT NEWS, VA.

technically the Presbytery could say
and declare that this property belongs

..to it. And therefore, the Court,
by entering the order of September 22.
is indirectly giving civil sanction
to an action which under the Ecclesi••tical
Law, we allege, is improper.

Now, that gets right to the
Constitutional heart of our argument,
if your Honor please, and puts your flager
right on it. The issue I think before
the COlq"t" I think Mr. Ferguson agrees
is, under the Ecclesiastical Law, does
8 church, a congregation of the Presbyterian
Church of the United States, have the
power and the right to withdraw

I "itself, unilaterally, from the Church?
And by this Court's order, we submit
this Court is intermeddling and going

I

across the boundary line of the
separation between church and state
by lending civil court sanction and
approval to this action of the Trustees.

COURT: Well, I'll interrupt you
there to say, that this Court by its

20-a
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STENOTYPE REPORl"NG '

NEWPORT NEWS. VA.

order, has neither sanctioned nor
disapproved the -- I'll c~ll it
attempted withdrawal of Grace Covenant
Presbyterian Church, and is not going
to. The .order of this Court is
limited to one thing, the conveyance
of a piece of propert~of real estate,
at the request of the congregation.
I realize that these other things
are sort of pulled along, but I wa.nt
to get that straight before we go any
further.

MR. ROWE: I wish to make a
statement,on the record, and for your
Honor also, that it is not the
position of Norfolk Presbytery that
this Court or your Honor intended
to do any such thing. We are simply, '

suggesting ,to your Honor, that if
.\., ~

all the
l
f~cts had been known to your

Honor at the time the Trustees'
original petition had been filed,
that your Honor's action might have
been different.

We understand that it was ex parte
. 21-a
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and that your Ronor did not know
these thing.. That'. why we have

alleged them in our motion. For
the purpose of this .hearing, 1 thiDk

the allegations of our motion should
be accepted. If they are tru., tben
there may be a grave question, in-
deed, whether this Court should tau

this action.
, '\ I I I

And 'We want
I /you this morning,

opportunity to make the full fact.
known to your Honor, '0 that your
Honor may make a judgment.

***
COURT: All rigbt.

MIt. FERGUSON: May it '1 ••••

the COurt. I think the first thing

we would ask would b. thet the
injunction which was issued on an
.ssumption of facts that were not
true, be dissolved. 1 think had the'

Court been advised -- had Judge Mas.enburg

b~en.adviled that the conveyance had
a tready 1:)eenmade, that h. would not

have usued an injunction staying
22-a ***
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these disputes that come up in ,
churches from tb1eto time and
seemsto nave more or less concentrated
in recent years, around tbe Presbyterian
Church. But that is neither here
nor tnere.

But the point is the case
went to the Supreme Court and the
Supreme Court reaffirmed its position
and refortified its position ~f
.earlier years by calling attention
to the fact that the First Amendment

,

as to religious freedom. was to
be given full effect. And that
the c{vi1 cOurts were not to

,intermeddl~. That's a term I believe
I I ! I'that Mr. Rowe used.
COURT: ~t's a very descriptive

term. Mr. Ferguson.
MR. FERGUSON: Sir?
COURT 1 It's a very de.criptive

term.
MR. FERGUSON: Well. this

Court 1s being accused of intermeddling
***in cburch affairs./ My position 18,

**"r i23-a
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that this Court ~cted under the
statutes of Virginia, long established
statutes of Virginia, as to conveyance
of property, acquiring property,
conveyin~ property, mortgaging
proper~y~ ,and the statutes apply
totbe church, regardless of the
church's rules. I think the church's
rules have to be subordinated
eventually to the civil law,
because we have got to have some
certainty as to property rights in
this State... We just can't have
a separate set of rules applying
to churches and a separate set
applying to private individuals.

***I want to refer, particularly,
to the doctrine announced by the

ISupreme Court and if permitted, I
would like to read a couple of
sentences from this opinion. "Civil
Courts do not inhibit free exercise
of religion, merely by opening their
doors to disputes involving church
property. And there are neutral

24-a ***
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to us. We elected to withdraw from
the Norfolk Presbytery; maybe not

, ,
according to the ir rules. But we
did, in fact, withdraw and we want
to be considered as an independent
church here today.

COURT: Well, the position
of the Presbytery is that Grace
Covenant Church, as a congregation,
has otherwise ceased to exist; they
don't exist anymore.

MR. FERGUSON: Well, we think
we're existing very much so in the
flesh and in the spirit as well.
And we feel that the action of •.-.what
they are really complaining about,
is the transfer of this real estate;
when you get right down to it, we're
talking property. And, incidentally,
a very valuable piece of property.

***And we have followed the statutes
of Virginia with reference to how
a religious body may transfer its
property. And they have elected
to transfer their property to a

*** 25-a
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scbool which the church 81.0 operat •••

.They've Mt up a •• parate corporation.

IDCldeDtal1y. all done .ithtbe
apprOY.10£ the cOlllregatlon. They

kn•• what they weI'. dolna fro. the

start.

And we th1llk that the motion

that the Norfolk Pr••bytery ba. made
OD it. face. call. for this Court 01'

1••• kina this Court to take judicial

Dot~e of £Ce1e.ia.tical ~ and 1''11•••

And tbe Court, we think, i. without

Jurisdiction to settle the•• disputes.
For exaaapl., in the petitiOl'l,

parearaph five of tbeir petition
a.y. that the Truate.s, by rea.on

I

olthe I fO~.IOina, .e.ka the .anetio.

and approval of this Court, • civil

court, I for actiona contrary to tba

&cel••i.atieal Laws of tbe parent
church~ And you're beina a.ked to

write or interpret or con. true

&ccleaiaatleal Law.
ADd true, •• ybe Grace CoveNlnt

Church did not play by the Pre.bytery's
26-a
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rul... But tbey elect to a.sert

their fr •• domof relilion. Ce~ta1ll1y

no one wOuld •• y th.t a member bad to

stay bound to the Pre.bytery_ And

here 11 a group of people wboare a lmos t

uDani,D)ua. I forlet wbat the e.act

. vote wa., but it w.. tremendously

overwhelming vote, wi.hed to wi thdr4w.

Now, vby they "anted to w1tbc!raw,

18 • re1ilioua question that I dOD' t

think the Court i. interested in.

Th. fact i., they did want to withdraw.
'l'bey think they've lot 8.,1e re •• OD

and .~rona re.son for tbeirdecisiODj
it.a. 8 very ~rt.nt decision.
Andwewould s.y that the civil court

should not be ••ked to interpret
the leele.i •• tical rul•• and resuiatlO1ls.

***
Now.I think .ben .- I think

that when the Presbytery .ppointed
I

8 caa.laeion and .antedto talk witb
the repr •• ene.tive of the Grace Covenant

Church, they bad already taken the
action of wlthdr_1n&. ADd, tber.f~e,
they conai.tently said, "Well, _ire

27-a ***
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a3ainst the Board of Education, 330 US
nparen" One. And Reed against Vanhoven,
237 Fed. Sup., page 48; that's a 1965
case. All those cases support the
theory there has to be a cleavage
between state and church.

So, I would ask your Honor to
deny their motion to intervene, even
if they were properly before the Cou~t;
I don't think they are. But even if
they were properly here, the parties
are obviously not here, the school,
the Grace -- the Mary Atkins Day School,
which is a corporation, and now the
title owner of the property~ is not
in Court, of course.

***MR. ROWE: Your Honor, one
thing concerns me, initially, and
I think Mr. Ferguson completely,
from his statements, completely mis-
understands our intentions, and I hope

IIIfl..
that tha~ misunderstand/ts not shared
by the Court.

Norfolk Presbytery is not
suggesting that this Court should

*** 28-a

32



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCHNEIDER REPORTING CO.
STENOTYPE REP~RTING

NEWPORT NEWS. VA.

det~rmine an Keele. i •• tical que.tlon.
Norfolk Pr••bytery 1. aug ••ting
that this Court .Y Dot. if tbe.
. • 11~ptlOD. of Norfolk Preabytery

are true. that thi. Court may not

bave jW:ladletion to do what it did

onS8ptember 22.
COURT:All riabt. Let me

interrupt you there. HI'. R.owe. for

a minute. I know I've done thiato

you aeveral tima. and I spololta ••

but ••• y 8a wll pt to ,ma,t
we're talking about. Section

57-15 i. really what we'retalktng
about. whether or Dot the action

taken ,md~r that .eetioD va., on the

.fac. of it, proper or laIproper.

MR., ROWE: Ye.. I think it

indirectly involve. 81.0 57-9.
but,your Honor,g0 ahead.

COURT:Now, tell_. if you wl11,

the po.ttion of the Pre.bytery a.
00 to what provision of thO.8 .ectio •••

wa., not c0llP11ed with in the orlglaal

petition and the order that r••ulted
I .

29-a
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fram the original petition authorizing
the transfer. !

'~. ROWE:I thinJ I can tell

you that very simply and very quickly,
if your Honor please. Directly in
the language of the section and the
first argument in our brief deals
with this --
.'
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COURT: These sections, both of
them have necessarily been drafted
s~ t~ey apply not onlY to the independent
congregation but to the connectional
kind of congregation.

'MR~ ROWE: All right, let me
start that way. There are basically
two kinds of churches that we have
in this country. One is the congregational
type of church which is ruled entirely
within its own boundary and framework.
The other is the super congregational
type of church, such as the Presbyterian
Church of the United States which have --
is made 'up of numerous member churches.

Now, the statutes are different
or the statutes apply different~y to

30-a
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each one. And if your Honor will
..look at 57-15, you will see that it
sars that the court may approve
a tranSfer of church property upon a
showing that it is the wish of the
congregation or church or religious
denomination or society or branch or
division thereof, or the constituted

I'authorities, thereof, having jurisdiction
'Iin the premises.

And the key to that sentence, the
key to that whole statutory section,

.1is"'having jurisdiction in the premises.
Now

COURT: How about the use of
the word "or", isn't that a disjunctive

, &"'-0 U P'='
list of those loops which may ~pprove
qr request such a transfer, rather than
conjunctive --

.MR. ROWE: I don't think that
COURT: This one or this one

or this one or this one, isn't that
wha t it says?

MR. 'ROWE: That's possible,
but I don't think that that would be

31-a
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• constitutional re.dil1l of the

statute. ADd exactly the rea.OIl

I feel tha t way. i. the SavaDlUl h

ca•• which Hr. Ferguson haa referred
to .a the Hull ca... Let me for

a moment d1ireaa here and axplaiD the
Sayaqnlhcaae to your Honor.

*** .Tbe Sevannahc ••e involved
a Pre.byterlan' churc'h in the United

"State. and' it' involved an organtzatioo
;,'.~ .•.

, .
or .a congregation of' tbat church which

'became disaffected. And it held an
•

el~ction in which it elected to

diaaffiliate itself from the Presbyterian
Church of the United States because .

it felt that the Presbyterian Churcb

of the United Stat.s had not beeD

true to its ori&tnal tenets and bell.fs., \

And when it did that. it attempted
to ta~ ita property with it. and

to use it in accordance with ite

OWl:' direction ••
Now. t~ Pre.byterlanChurcb

of the United States c..... in and took

pO••••• iOD of thet property under the

32-a ***
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You're going to get out of church
and Ecclesiastical matters.
The question of whether the Presbyterian
Church of the United States adhered
to its original tenets, or not, is
an Ecclesiastical question which
you shall not decide."

***The question of whether this
congregation has the Ecclesiastical
authority to transfer this property
is an Ecclesiastical question,
which we submit your Honor should
not and will not want to decide.

Now, this congregation comes
to you and says, ''Weare an independent
congregation and we want to transfer
our church; pleas'J!let us do it.". ,
A~d yo~ Honor quite properly, under
those circumstances says, "Of course,

!go ahead and do it."
We come to you, your Honor, the

Norfolk Presbytery, and we say
to you that we attack the ,basic
assumption of fact upon which your
Honor made that decision. And that is

*** 33-a
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the statement of this congregation,
that it is an independent and autonomous
church'. We say to you that if we are
allowed to come into this case, we
will show you that it is not an
independent and autonomous church.
That it was and is a member of the
.Presbyterian Church of the United States.

That if it wants to withdraw from
the Presbyterian Church of the United
St~tes, it may do so in accordance with
the Ecclesiastical Law, rules and regulations
of the Presbyterian Church of the
United States. We do not ask you
to decide -- we do not ask you to
decide whether it has done so, whether
it has followed Ecclesiastical Law.
We say1thls is an Ecclesiastical
question to be decided by Ecclesiastical
Coutts and when that's decided, then,
if it is decided in the way that the
congregation wants it to be decided,
the congregation may come back to you
and say, now will your Honor approve this
transfer.

34-a
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Now this case comes before
you on a property question sirnply
because that is the procedural framework
into which we are thrust. Not because
we want to necessarily assert the
proprietary interest in this real
estate. What we wish to assert
and what we do assert to your Honor,
is that the question of whether Grace
Covenantl• congregation i. an independent
and autonomous congrega twn 1.8 an
Ecclesiastical question which has not
been decided by the Ecclesiastical
courts and if this Court allows its
order of September 22 to stand, it
gives implied and tacit approval
and sanction of the civil court to a
question which has never been determined
under ~cles18stic81 Law. You are'i~ .

I I '8aylng, in,effect, yes, you are an
independent and autonomous congregation;

\ \ .

I will allow you to operate in that
way.

COURT: And youthlnk that changing
the situation as to title of the real

35-a
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estate will determine the question?
***~. ROWE: No sir.

COl~T: Then maybe I don't
understand you.

MR..ROWE: Well, then I--

let me go back again.
***COURT: Let me ask you this t

and maybe you can't answer this one.
If this congregation, the one

,

that we'rk talking about here, had
adopted the same resolution, aaying
whatever they said about we want
to withdraw from the Presbyterian
Church of the United States, and
directing its Trustee. to convey
all its property to the Norfolk
Presbytery, would this suit have
been heard today?

l-!R. ROWE: Your Honor, I
don't know.

COURT: All right.
MR. ROWE: If the congregation

no -- well, I think it might very well.
Because what your Honor is say1ng 1s,
1f W~ got a hundred and fifty thousand

*** 36-a
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dollar mortgage, that we don't want
to sit on and take care 9£ any more,
are we going to give it to you, the
Pre$bytery.; I think that that actiOD
Ddght very well be challenged.

COURT: Well, 1'm asking, I think

it might be interestina to know how
much that consideration play. in t~18
litigation.

HR. ROWE: Your Ronor, I don't
thlnk tbat the ownership of tbe property
play. an e••ential part lntbis litigation.

COURT: Okay.

MR. ROWE: I think that what
does play an easential part, weare
cast in a situation which involves
the ownership of the property. becauae
this is where the issue arose; we didn't
~e that issue. I think ,that the
issue that arises i., ia this Court _.
does this Court have jurisdiction to
lend its approval and sanction to an
action which imay be 111egal under the
&ccleaiastleal Law.

COURT: I can answer that one now,
37~a

42



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

SCHNEIDER REPORTING CO.
STENOTYPE REPORTING

NEWPORT NEWS, VA.

Mr. Rowe. This Court has the jurisdiction
and duty to enter orders in accordance
with the laws of the Commonwealth of
Virginia and not to make any rulings
at all concerning Ecclesiastical Law.

MR. ROWE: All right, sir.
W(f- ~ty!.6--r

Now, tl)isCourt -- 1~es4.'1:'also,.
and I think your Honor would agree
that this Court has not only the
power but the duty to inquire
whether it has jurisdiction in the
premises of any case. We suggest to
your Honor, that your Honor did not
have jurisdiction, as it now stands.
We ask your Honor to investigate that
question.

We do not ask your Honor to decide
any questions of Ecclesiastical Law.
We ask you to investigate your own
jurisdiction without any suggestion
that the Court acted improperly, because
it was an ex parte situation in which
your Honor was not aware of the full
facts.

Now, to go back to your statutory
38-a
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ques ti.on again if I may, if th is
congregation came to you and saId
and I pose this "hypothetical" in
the brie,f, that if this congregation
came to you and said, ''Weare a churcb
of the Presbyterian Church of the
United States and we want to transfer
Qur property to the MSry Atkins Christian
Day School," under 57,,15, your Honor
would have a duty to inquire the attitude
and position of the Presbytery and
through it the church ....the Presbyterian
Church of the United States, as to
the transfer of. that property.

COURT: Under which provision
of that section?

MR. ROWE: The provision that
provides that the Court may approve
the transfer upon a showing that
it is the wish of the governing body
whichever it mBY be, having jurisdiction
in the premises. If your Honor decided

,
that question in any other way, I
would submit that you would be deciding
a quest,ioQ of Ecclesiastical Law.

39-a
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."

Now, the position that we're
in today is not that. The congregation
or the Trustees came to this Court and
said, '~e are not members of the Presbyterian
Church of the United States but we are a
separate and Autonomous body."
Assuming those factsto be correct,
there's nothing wrong.with the order
of September 25; it's perfectly proper.

We challenge the statement, '~e
are a sep~ra.te and autonomous body."
If your ,Honor wants to know, and I
think perhaps the questions of the
Court indicate this, if your Honor wants
to know what doe~ Presbytery want, the
answer is simple and we've given it to
Mr. Ferguson this morning. Norfolk
Presbytery wants its church, which is
Grace Covenant Church, to operate within
the Ecclesiastical framework of .the
Presbyterian Church of the United States
in its desire to withdraw from that

\ \church.
Now, this kind of thing is going

on everyday. There's an article in this
40-a
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morning's paper that the fact -- that
the Hopewell Presbyterian Church was

f~~biIJ~, by the Hanover Presbytery,
which is not this Presbytery and not
a party in .this case, to withdraw from
the Presbyterian Church of the United
States on its requested motion with
its proper.ty.

There is a procedure set up
for doing that. This church elected
not to follow it. We want this church
to follow it.

COURT: To follow Ecclesiastical
Law.

MR. ROWE: That's right. I
can't predict to your Ronor what
two hundred people or delegates
in the Presbytery will rule. I
could guess at it; I could suggest
it. Perhaps the Hanover case is -- the
Hopewell case with the Hanover Presbytery
is an example. We do say ~hat having
affiliated themselves with this
church, the Presbyterian Church of
the Uni~ed States, and having enjoyed

41-a
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the benefits of it and having lived
under its rule for 8 period of years,
when they want to leave, they ought
to do it in accordance with the rules.

We state it in the brief and
I'll state it to your Honor, this church,
this congregation had no more right to
withdraw from the Presbyterian Church
of the United States in the manner in
which it did than the State of Virginia
would have the right to withdraw from
the Unlted States.

***COURT: We tried that point.
MR. ROWE: Yes sir, we did.

I don't mean to make light of this
situation. It is 8 jurisdictional
question. Of course, if your Honor
please, we're as~ing this morning
only that we be allowed to raise this
jurisdictional question so the Court may
decide it but 1n essence, we are arguing
our case today.

MR. FERGUSON: Your Honor,
may I make further comments?

COURT: Well, I think, Mr. Ferguson,
42-a ***
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books andrecordss although the
commission has been appointed and
has triad to meet with the ,members
of that church to determine the
accuracy and the validity of the
variou's s'tatements in the affidavit.
and so forth. We hQve not had an
opportunity thus far, simply because
we have not had their C~operation
and they would not meet with us.

How can you deter~in~ who is for
and who is against and what the

ISvalidity of the records/if you cannot
meet with the parties and they have
refused us to meet with us. That's
one of the problems in the case.

***COURT: All right, gentlemen.
The Court is indebted to counsel for
the discu~sibns here and the memorandums
filed today. There are several it••• or
issues which have been discussed and
depending on which side of the fence
you're on, you either think that they're
all connected and bound up together or
they're in separate compartments.
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So, I'll try to dothla in aom. sort

of f01nll.
rirst. even thouab thl••••

not the ~1rat thlaa taun up, perhap••

is the qU•• tiOD of the injunction;

a petition for the injunction and the

1Djunptlon which ba. been i88I.Md

returnable t.o today. That injunction

•• s ia.ued, forblddlq an actwhic:h,
bad already 'occurred •• Dd it ••••

obvloua .ither that .omeerror •• a

made in the lDfo~tion provided tn.
Court or there "a. jut. mi.under.tand1D&.

In Inyc ••• , it do.an't make much

difference at this point. That

~unction i. dissolved., effective at

onee. It never b.d .y effect all"'''

becaWi. it forbad •••• thina that

bad already happened.

Now,we .et to the Gtber

que.tion., the r1&ht to iAterv.ne
\ I '

and the queation of _bat aortof

determination could re.ult or mtaht
, I

r••ult if the lnterv.nti~ were
allowed and the poaltion of the

44-a
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Presbytery be supported by evidence.
Mr. ROwe has said quite candidly,

I think, in response to the Court's
question, that the ownership of the
property involved does not necessarily
play an essential part in the litigation.
The position taken is that the
congregation, the local congregation
in this case could not unilaterally
withdraw from its connection or status
with the Norfolk Presbytery and
through the Presbytery, the Presbyterian
Church of the United States. And
that the thrust -- the intended
thrust of the peition of the Presbytery
is not to regain possession or to
establish possession of the property,

52

18 the assets involved. I think that's
19

20

21

22

23

24

25

consistent with the tenets of the
Christian faith. But that the real
thrust is to see that this congregation,
if it is going to withdraw or wishes to
withdraw, follow Ecclesiastical Law.

Now, gentlemen, assuming everything
in the petitions and motions and
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memoranda of the Presbytery to be
properly founded, this Court sees
no way in which it could determine the
questions now raised, without ruling
on the validity of the Ecclesiasticil

-lAt. .rules. And at leas t in/view of ttd.s
Court, that area of human experience
or relation is one in which no court
in this nation, let us leave aside
the State"is'privileged to trespass.

This Court has made no ruling
and will make no ruling as to whether
the Ecclesiastical rules or standards
set forth in the Presbyterian Church
have been or will be followed or should
be, beyond the area of responsibility
and jurisdiction of this Court and
every court of this Commonwealth.

The allegations in the various
papers exhibited and the arguments,
fail to indicate, even if thoroughly
established by evidence, that there
was any failure in the technical requirements
of the statutory provisions for the
transfer of property of the church.
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Consequently, having already
dissolved the injunction, the petition
for the injunc tion is denied and
dismissed. The petition to set aside
or stay is denied. The petition for
leave to file the petition as an
intervenor is denied. I will ask
Mr. Ferguson to prepare an appropriate
decree which will reflect the rulings

.reserving of course all due exceptions. I

to the Presbytery and the matter is
dismissed.

MR. ROWE: We do of course
except, your Honor.

***MR. STACKHOUSE: Except on the
record.

COURT: Yes sir. All right,
thank you, gentlemen.

(The hea ring was
then concluded.)

-000 - - -
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ORDER

THIS CAUSE came on this day to be heard upon

the motions of The Norfolk Presbytery to set aside the

Court's Order heretofore entered on the 22rtd day of

September, 1972, to grant a new hearing with respect to

this matter or in the alternative to stay the aforemen-

tioned Order pending a hearing upon the Petition of The

Norfolk Presbytery and for leave to file its Petition as

Intervener in this matter, and upon the papers and pro-

ceedings heretofore filed and had on September 22, 1972

and on October 12, 1972, and was argued by Counsel.

WHEREUPON, the Court, after due deliberation,

being of the opinion that the Temporary Injunction dated

October 12, 1972, should be dissolved and that the afore-

mentioned motions should not be granted for the reasons

s'tated in open Court., d.t lis accordingly ORDERED that the

Temporary Injunctionbei'and the same is hereby dissolved;

and it is further ORDE~D that 'the several motions of The

Norfolk Presbytery, namely to set aside the Court's Order

entered on September 22, 1972, to grant a new hearing with

respect to this matter or in the alternative to stay said

Order of September 22, 1972, pending a hearing on its Pe-

tition, together with its Motion for Leave to file its

Petition as Intervener, be and the same hereby are each
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I
i

,..

denied; to all of which action counsel for The Norfolk
Presbytery noted his objection.

ENTER:

Judge
I ask for this:
lsi William MeL. Ferguson
Attorney for Jerry L. Bollinger, et aI, Trustees

Have seen and objected to:
lsi. Robert C. Stackhouse
Attorney for The Norfolk Presbytery
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF HAMPTON

In the Matter of the Petition
of

JERRY L. BOLLINGER, LAWRENCE
E. KEENER and CHARLES A. WORNOM,
TRUSTEES of GRACE COVENANT
PRESBYTERIAN CHURCH

..

....

NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR

THE NORFOLK PRESBYTERY, by Counsel, hereby gives

Notice that it will apply to the Supreme Court of Virginia

for a Writ of Error to the judgment of the Circuit Court

for the City of Hampton entered herein on the 13th day of

November, 1972, denying the several Motions of THE NORFOLK

PRESBYTERY in this matter, assigning the following errors
of the Circuit Judge:

1. The Court erred in denying PRESBYTERY'S
Motion to Set Aside or Stay its Order of September 22,
1972.

2. The Court erred in denying PRESBYTERY'S

Motion for Leave to File its Petition as Intervener.

3. The Court erred in holding that permitting

PRESBYTERY to intervene would be an unconstitutional in-

terference by the State with the Church.

A transcript of the evidence and other incidents

of the case will hereafter be filed in accordance with

Rule 5:9 of the Supreme Court of Virginia.

THE NORFOLK PRESBYTERY
50-a



By /s/ Peter W. Rowe
Of Counsel

Peter W. Rowe
STACKHOUSE, WEINBERG & STEWART
Counsel for The Norfolk Presbytery, Intervener
1400 Virginia National Bank Building
Norfolk, Virginia 23510

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the fore-

going Notice of.Appeal and Assignments of Error was mailed

this 22nd day of November, 1972, to Counsel of Record.

/s/ Peter W. Rowe
Peter W. Rowe
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