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MOTION FOR JUDGMENT
Filed May 11, 1970

* * *

I

Plaintiff, Custis Hunting and Fishing Club, Inc-., moves the Court
for judgment in its favor for the following reasons:

1. By deed dated May 2, 1904, and recorded in the Office O'f the
Clerk of the Circuit Court O'f King William County in Deed Book 19,
page 480, plaintiff acquired from Robert E. Lee, J r. and his wif.e, Juliet
Carter Lee, a certain tract of land containing 50 acres, mO're or less,
more particularly described by a plat attached thereto, together with
"the Mill Pond, adjoining thereto, as now existing, to the fullest limit
of the said Mill PO'nd, the whO'leof said Mill Pond not appearing on the
said plat ... " A plat of the said Mill Pond is attached hereto as Exhibit
A, and a bench-mark map showing the elevations of Custis Mill Pond
is attached hereto as Exhibit .B, bO'th of which are prayed to be read
as a part of this motion for judgment.

2. The abO've-mentioned property owned by plaintiff has been
used exclusively for over 60 years since the aforementioned conveyance,
by plaintiff as a hunting and fishing club. No other person, persons, or
body of persons has any daim, interest or right to any portion of the
above-mentioned Mill Pond or bed thereof.

3. For over 60 years since the aforementioned conveyance, plain-
tiff has elljoy,ed aJCtual, open, continuous, uninterrupted, exclusive,
peaceful and quiet possession of the subject tract, Mill Pond, and bed
thereof, under color of title so as to give notice to all persons of its
claim of fee simple ownership, and in a manner inconsist,ent with the
existence of title in another.

4. For over 60 years since the aforementioned conveyanoe, plain-
tiff has ,continuously and vigorously exerted its rights of fee simple
ownership in and to' the fullest limits 'Of said Mill Pond and bed thereof
under color of title thereto, in an open, notorious, visible, actual, ex-
clusive and hostile manner.

5. By deeds of record in the Circuit Court of King William
County defendants purport to have become the record owners of cer-
tain lands adjacent to or near a portion of the Custis Mill Pond. Com-
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mencing an ar abaut April 15, 1969, ane ar mare af defendants, ar
athers at the instance and cannivance af one ar mare af defendants,
have engaged in acts af ,encraachment upan plaintiff's praperty, spe-
cifically the said Mill Pand, under cla:ims af ownership theretO', ar claims
af a right to' the use thereaf, and have thereby interfered with plaintiff's
rights to' the peaceful enjayment af and exercise af daminian aver the
Mill Pand and bed thereaf.

6. Plaintiff alone has camplete title and all rights to' said Mill
Pand and the bed thereof as well as other landcanvey,ed in the deed men-
tianed in paragraph 1 af this mation far judgment.

7. Neither defendants, nor anyone else whO' is not a member of
said hunting and fishing club, have the right or authority to' fish in
said Mill Pond, or use said Mill Pond, or bed thereof, in any way what-
soever, without plaintiff's permission.

8. A dispute having arisen between your plaintiff and the de-
fendants as to the true location of the baundary line af the tracts of
land owned by your plaintiff and that of defendants, plaintiff, in accord-
ance with Section 8-836 of the Code of Virginia, prays as follaws:

a. That this Court ascertain and designate the true boundary
line Or lines between the property of your plaintiff and that of the
defendants, in accordance with the provisions of ~ 8-836 af the
Cade of Virginia.

b. That this Caurt allow to' the plaintiff the full cast of this
suit including as a part thereaf, reasonable attorney's fees for the
s,ervice of plaintiff's attorney.

c. That the plaintiff be awarded such ather and further re-
lief as this Court shall deem just ;md proper.

* * *
RULINGS OF COURT

[274,] * * *
The Court: Gentlemen at the bar, the Court will not render a

written opinion in this matter, and what I say today will be the apinion
of the Caurt, and the court reporter will take it down and ittwill be a
part of the record.
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* * *

I

My decisian will be brief. I will nat take mare than five minutes.
First af all, the Caurt ruI.es that at the present time and at the time

af the institutian of this suit the Custis Mill was nat in aperation, hence,
the Court does not deal with this as a public utility, upon which all
grist mills were previausly set about to' be a public utility by franchise
from the state, and had a right to' backwater an the land.

Based upon the following cases which the Court has hereto fare
put in the record, So' I will not give you the names of the cases again,
but anly the citatians in the various reparts-l71 Va. 129'; 195 Va.
317; 199 Va. 967-based upan those three cases, upon the conflict af
evidenoe af the witnesses for the plaintiff, upon the conflict af [278] the
evidence of the witnesses for the defendants, the Caurt rules that the
Custis Mill Pand has not acquired by adverse possessian ar prescription
the land which is shown to' be under the Seaton Line. The evidence of
the defendants anly 'carries his praperty to' the line as is shown an Ex-
hibit D.

As to' the second paint of this case, the Caurt rules that the Custis
Fishing and Hunting Club owns that part of the Custis Pond by grant
as shown on Exhibit D introduced by the plaintiff. There is a can-
tinuing grant fram the time of Gearge Washington dawn to' the present
time af the grant as shawn on Exhibit D, and as now constitutes the
pand with the exception of those parties whO' are not parties here today
and af those awners who are defendants, af the land below the Seaton
Line.

As to' !the third phase of the case, gentlemen at the bar, the Court
calls yaur attention to the case of 20'3 Va. 467, Wickouski v. Swift. I
call the name of that case because this case is very important at this
point. It is a question now as to' whether or not the plaintiff should
choose to f,ence across the mouth of these coves. I believe ane is called
Ice House Cove. The ather has another name [279] which is in the
record. But, anyway, that is a matter that this Caurt is nat called upon
to answer in this praceeding.

Gentlemen at the bar, I will state further that the Court honestly
believes this is the law of Virginia. I have done some work on this
matter. I dO'nat believe there could be any other decision than this. I
believe all caunsel at the bar in a sense have prevailed. I believe the
plaintiff has prevailed and I believe the defendants have prevailed.
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Thus, I wauld require caunsel at the bar to. prepare the o.rder to.gether
and submit it to. the Co.urt. I believe it wo.uld be praper in this case that
yau gentlemen prepare the arder because there are certain matters as
to. the survey if yau shauld decide as to. whether ane shauld be made, ar
what have yau. So. I would ask caunsel at the bar, since bath have pre-
vailed in this matter, if they wauld pr,epare the arder and submit it to.
the Caurt at a time canvenient to.yau.

The Caurt thanks all af yau again far yaur cansideration in this
case.

* *' *
ORDER

Entered September 20, 1972

It appearing to. the Caurt that the style af the pleadings herein is
Custis Hunting & Fishing Club, Inc. v, Wade C. Jahnsan, et al., when
in fact the carrect name af the plaintiff is Custis Fishing & Hunting
Club, Inc., upan matian by caunsel far the plaintiff, cansented to. by
co.unsel far defendant, it is Ordered that the pleadingss herein be and
the same are hereby amended to. the extent that the style shall be Custis
Fishing & Hunting Club, Inc. v. Wade C. Jahnsan, et al.

It further appearing to. the Caurt that a certain plat filed with the
defendants' Answer to. plaintiff''S Interrogataries marked Exhibit "H"
was also. inadvertently marked Exhibit "H," upon matian by caunsel far
plaintiff and cansented to. by caunsel far defendants, it is Ordered that
the afaresaid plat marked Exhibit "H" be and the same is hereby re-
mo.ved as an exhibit herein.

* * *
FINAL ORDER

Entered September 20, 1972

This cause came an this day to. be heard an the plaintiff's Matio.n
Far Judgment, the defendants' Answer and Graunds af Defense, the
evidence heard by the Caurt withaut a jury and was argued by caunsel.

The Caurt being af the apinian that plaintiff has failed to. establish
title by adverse passes sian to. that portian af the pand lying sauth of
"Seatan's Line" immediat~ly appasite defendants' land, it is so.Ordered.

It appearing to. the Caurt, hawever that plaintiff has established
title to. that partion af Custis Mill Pand narth af the line shawn as
"Seatan's Line" an Exhibit "D" by grant, it is Ordered that plaintiff

I
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is the owner in fee simple of Custis Mill Pond north of the line shown
as "Seaton's Line" on Exhibit "D."

It further appearing !to the Court that "Seaton's Line" has been
located on the ground and is shown as a line having a bearing of
S 60° 19' E on a plat drawn by Charles H. Fleet & Associates dated
February 21, 1972, filed herein as Exhibit "R," it is Ordered that the
aforesaid line having a bearing of S 60° 19' E shown on Exhibit "R"
be and the same is hereby established as "Seaton's Line."

It is further Ordered that a copy of the aforesaid plat by Charles
H. Fleet & Associates, with a copy of this Order, be recorded in the
Clerk's Office of the Circuit Court of King William County, Virginia.

It is further Ordered that the transcript of the hearings held on
September 15 and 16, 1971 and August 7, 1972 shall become a part of
the record.

Enter: September 20, 1972

lsi John E. DeHardit
Judge

* * *
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR

Filed October 18, 1972

- Custis Fishing & Hunting Club, Inc., by counsel, hereby gives
notice of its intention to appeal from the final order entered herein on
September 20, 1972.

No transcript, statement of facts, testimony or other incidents of
the case will hereafter be filed.

Assignments of Error

Custis Fishing &-Hunting Club, Inc. assigns as error the following:

1. The Court erred as a matter of law in finding that the plaintiff
had not established title by adverse possession to that portion of Custis
Mill Pond lying between "Seaton's Line" and the water line of de-
fendants' land to the south thereof.

2. The Court erred as a matter of law in not finding that plaintiff
had acquired title by reason of its prior peaceful possession under color
of title to that portion of Custis Mill Pond lying between "Seaton's
Line" and the water line of defendants' property to the south thereof.
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3. The Court erred in admitting into evidence the "Dabney Plat"
marked as Exhibit "11."

* * *
DEED DATED MAY 2, 1904

This Deed, Made this Second day of May, 1904, between Robert
E. Lee, and Juliet Carter Lee, his wife, of King William County, Va.,
parties of the first part, and the Custis Fishing and Hunting Club, In-
corporated, a Corporation, duly chartered under the laws of Virginia,
party of the second parlt; Witnesseth, that in consideration of the sum
Twenty-Two Hundred And Fifty ($2250.00) Dollars, of which the
sum of $75'0.'00 has been paid in cash, and the sum of $1500 is secured
to be paid, the said Robert E. Lee and wife do grant and convey unto the
said Custis Fishing and Hunting Club, Inc., witlv. . - arranty; All ~
that certain tract of land, as described in the metes and bounds of the
plat hereto attached, being 50 acres, more or less, together with the
Mill, Dwelling House, and all other buildings thereon, and with,~etIttd:l~':"...e
warranty, all their right, title and interest, whatever the same may be,
to the Mill Pond, adjoining thereto, as now existing, to the fullest limit
of the said Mill Pond, the whole of said Mill Pond not appearing on
the said plat; and the rights, ways, privileges and appurtenances thereto
belonging, or in anywise appertaining, lying and being in the County
of King William, in the State of Virginia, about Two and a Half Miles
in a North-Easterly direction from Sweet Hall Station, a station on the
Southern Railway. It being all of the property now and long known as
the "Custis Mill" property, and is the same property devised to the
said Robert E. Lee by his grandfather, George Washington Park
Custis, who died in October 1857, and whose Will was recorded in
Alexandria County, Virginia.

The said Robert E. Lee covenants that he has the right to convey
the said land and buildings to the Grantee, that he has done nO'act to
encumber the said property, that the Grantee shall have quiet possession
of the said land and buildings, free from all encumbrances, and that
they, the said parties 'Of the first part, will execulte such further assur-
ance of the said property as may be requisite.

Witness the following signatures and seals:

/s/ Robert E. Lee

/ s/ Juliet Carter Lee

(Seal)

(Seal)
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State Of Virginia,
County of King William, to-wit;-

I, J. H. Gary, a Justice of the Peace for the County aforesaid, in
the State of Virginia, do certify that Robert E. Lee and Juliet Carter
Lee, his wife, whose names are signed to the foregoing and annexed
writing, bearing date on the 2nd May, 190'4, have acknowledged the
same before me in my County aforesaid.

Given under my hand this 16th day of May, 190'4.
My Commission will expire on 190'7.

/s/ J. H. Gary, J.P.

In King William Circuit Court Clerk's Office,

June 1st, 190'4. This Deed was presented and, together with the
Certificate and Plot annexed, admitted to record.

Teste:
/s/ G. C. Garrett, Clerk
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EXCERPTS FROM REPORTER'S TRANSCRIPT OF TESTIMONY
OF SEPTEMBER 15 AND 16, 1971

[3] * * *
Mr. Cogar: I should by way of preface to my remarks call the

Court's attention to the fact that the caption in this litigation identifies
the plaintiff as Custis Huning & Fishing Club, when it is, in fact, Custis
Fishing & Hunting Club. We would like to move to amend the pleadings
to rdlect the correction.

The Court: By consent of counsel, when the order is prepared in
this matter I believe by a paragraph in that order you could amend
the pleadings.

* * *
Q Did you have occasion to construct a map of the Custis Pond

located in King William County, Virginia? A I did.

Q What IS your occupation? [15] A Civil Engineer and
surveyor.

[14]

By Mr. Ellis:

* * *
Testimony of Charles H. Fleet

Direct Examination

* * *

I
[16] * * *

Q (Referring to document in witness' hand) Is that Exhibit A?
Would you open the other document, please.

Now, can you identify what has been marked for identification as
Plaintiff's Exhibit Number A, Mr. Fleet, and tell the Court what that
is? A It is a map that I made using a bench mark on the Mill Road
to get the elevation of the water in Custis Pond.

Q What is that elevation, according to that plat? A I don't
see it on here. The printing is-the elevation is what? 92-5.

Q What does that mean, 92-5? [17] A It is the elevation
above sea level.
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[23] * * *
Q Mr. Fleet, I hand you a copy of what you have identified

previously as the bench mark, and ask you to refer to it again, and, if
you can, explain to the Court the elevation of the water in the Custis
Pond. A The elevation-I might say the bench mark put there by
the United States Coast and Geodetic Survey is 22-59. You go down a
hill to the pond, and that elevation instead of being 92-5 is 9-25.

Q 9-25, what? A Feet above sea level.

Q When you say 9-25, do you mean 9.25 f,eet? A 9.25 feet.

Mr. Ellis: I will ask that this plat be marked as Exhibit L, and
introduced into evidence as such.

The Court: Plaintiff's Exhibit Number L.

[37] * * *
Testimony of Daniel McCarty Thornton

Direct Examination

When were you born, Mr. Thornton? A 1885.

Where were you born? A In Richmond, Virginia.

I am a real estate broker and

By Mr. Cogar:
Q Please state your name, sir.

Q
Q
Q What is your business? A

insurance agent.

A Daniel McCarty Thornton.

Q How long have you been in that business? A About twenty-
five years.

[38] Q What did you do prior to that? A For thirty years
I was with the Richmond Hotels, Incorporated.

Q Are you still active in the insurance and real estate busi-
ness? A Yes, lam.

Q Are you familiar with the Custis Pond which has been dis-
cussed in earlier testimony here? A I am very much, yes.

Q Are you a member of that dub? A I am.

Q When did you become a member? A 1936. Thirty-five years
ago.
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Q Were any af yaur relatives members af this club? AYes.
My father was, but befare him, my uncle, Hay T. Tharntan.

Q What was his cannectian with the dub? A His cannectian
with the dub was that he was the one requested by his four friends to'
reach an agreement with Robert E. Lee, Jr.

*.**[40]

Q How old were yau when the title to this property was acquired?
A Nineteen years ald.

Q Were you living wi th your father? AYes.

Q Were you familiar with their negatiatians for this property?
A Very much so.

Q Do you knaw that this was yaur first knowledge af the Custis
Club? A Yes.

Q And yau were present when the plans were farmulated for the
formatian and incarporation of the dub? A Yes.

Q Naw, in the interest of brevity, withaut trying to' step on any-
body's toes, is it correct that yau have familiarized yaurself over the
y,ears with the histary af the dub? [41] A Very much So'.

Q What sart of documents have you studied, and how did you
gain your knowledge of the histary af the club? A Largely by what
we call registrars which we keep from time to' time in which each
member af the club enters his catch of fish, ar in hunting his achieve-
ment in hunting. But, in addition to that they frequently narrate certain
historical ev,ents of importance, one af which I have right here.

Q All right. We will get to that later. Other than what is re-
flected in these lag boaks to' which you referred, from what other
sources did yau gain yaur knowledge of the history af the dub? A
Well, .largely acrass the dining room table when my father and uncle
were so intensely interested in what they were doing. I heard a good
deal in that way. And alsO'with the older members af the club.

Q Now, is it also fair to' say that which is obviaus-that from
yaur personal abservation as a member you have gained knawledge?
A It is.
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Q Now, Mr. Tharntan, ha;e you made it your business to', at my
request, search through your recards to' find certain accounts, printed
accaunts, af Custis Pond? A I have, sir.

[42] Q Mr. Tho;rnton, I hand you an attested copy of an article
which appeared in the May 7, 19'05 issue of the Times-Dispatch of
Richmond, Virginia, and I ask yau if that contains an article per-
taining to' the Custis Club? A Yes, sir.

Q Would you read the headlines of that article to' His Honor,
and the sub-headlines. A All right. "Famous Graund for Fishing
Club." Heading. "Lands owned by the Father of His Country in Use.
Local Citizens Own It."

Q All right, sir. That is sufficient. The article speaks for itself.
A Yes.

Q It deals with the club's acquisitian of certain lands for a
fisherman's dub, is that right? A That's correct, "Fishing club
being formed." It is quite faint.

Mr. Cogar: If Your Honor Please, we would offer this as Exhibit
Number M.

The Court: Exhibit Number M.

* * *
[43] Q Mr. Thornton, I now hand you what looks like a supple-

ment of same sort from the Richmond Times-Dispatch, dated Sep-
tember. 18, '49, and ask you if this came also from your records? A
Yes, this came from my r,ecords.

Q What does that purport to show? A It purports to shaw
first the picture of the clubhouse taken from a boat in the water, and
also shows a group of guests, some of whom were members of the
club. (Indicating) Here is my father and my uncle here, and other
members, prominent citizens of the city, invited down in 1907, just two
years after the clubhouse was built.

[44] * * *
Q I have here, Mr. Thornton, an article under date of February

1957, from a publication known as Virginia Wildlife written by John



App~12

H. Gwathmey entitled "Gearge Washington fished here." A I am
familiar with that.

Q Did this came alsO'fram yaur recards, sir? AYes.

Q Is it fair to' say that this article which appeared in Virginia
Wildlife in February 1957, is the same article that had previously
appeared in the exhibit that was just intraduced? A I think it was
the same article, yes.

[45]. Q The au thor of that article was Jahn H. Gwa thmey ? A
Right.

Mr. Cagar: We affer that as Plaintiff's Exhibit Number O.

Mr. Spratley: May I see it.

Mr. Cogar: Excuse me, Mr. Spratley.

Nok: Mr. Spratley abserved the paperwriting.

The Caurt: Plaintiff's Exhibit Number O.

[46] * * *
Q Mr. Thorntan, I hand yau this dacument and ask yau if yau

will identify it, please.

[47] * * *
Q Will you tell the Caurt what that is, Mr. ThO'rntan. A This

is a joint meeting af the BO'ard of Directars, a report af that, signed by
Hugh R. Lewis, whO'was the secretary-treasurer at that time, and this
is dated 1938.

Q Were you a member af the club at that time? [48] A Yes.

Q Did you attend that meeting? A I did.

Q DO' those minutes accurately refleot the business of the meet-
ing conducted at that time? - A Well, I haven't studied this piece af
paper, but I think from what I see it does. Yes, I remember this be-
cause it related to' the directians as to' the number af fish and the size af
fish to be taken fram the pond.

Q The dacument speaks far itself. A I remember the very
meeting.
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Mr. Cogar: We offer that as Plaintiff's Exhibit, if Your Honor
please.

The Court: P.
* * *

Q Mr. Thorntan, an certain exhibits which have already been
. introduced, there is identified the location of a dam on the western side
of the pond to' the narth of the clubhouse. Are yau familiar with the
location af that dam? A On the western side af the clubhouse?

Q No, sir. On the northern side. [49] A Oh, well, yes. 1
thought you said western. On the narth side af the clubhause.

Q TO' your knowledge has this dam ever broken? A Yes.
Several times. And partially broken several times. Not completely.

Q When So' far as yau are advised did the dam first break? A
1913, as far as 1 recall. Naw, earlier years when 1 was not a member 1
would nat knaw.

Q Was the dam repaired? A Each and ,every time repaired,
yes.

Q DO' you have same indication from the afficial recards af the
club of the repair of that dam in 1913? A 1 have very much official
recards. 1 started to say a while agO' that in these r,egistrars that we
have kept fram the beginning af the club, each and every member was
required to' put dawn his catch that day. And an ane particular day the
vice president, whase name was J. F. Wingfield, wrate a little piece af
histary pertaining to' the breaking af the dam.

Q All right, sir. Wauld yau read that to' the Caurt. A All
right. It is dat,ed September 15 to' September 27, 1913. J. F. Wingfield.
"1 was an business seeing the dam repaired, which was a very bad
break. Water was very [5'0] law. Only three feet deep in the channel. It
taak twa weeks to repair the dam with fifteen men and carts."

Q That is the main dam that yau are referring ta? A It is.

Q Are there any other dams? A Well, we built nine years
after this in the year 1922, what was knawn as a cofferdam.

Q What is a cafferdam? A A cafferdam is a dam built in the
pand fifty feet fram the main dam, and it comes up O'nlyto' abaut twO'-
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and-a-half feet -of the surface of the -water, so that if the main dam
would break the water would go down only two-and-a-half feet and save
the rest of the pond.

Q That was originally constructed in-1922? A Right.

Q After 1913, to the best of your knowledge you say the dam
had broken more than once. When, if at all, did it break next? A
Well, in 1935, very heavy rains throughout the State of Virginia, broke
most of the ponds as we understood from the newspapers. Our dam
partially broke from heavy rains in 1935.

Q What was done about that break? [51] A That was re-
paired in an ordinary way.

Q By whom was it repaired? A Oh, repaired at the direction
and at the cost of the Custis Club.

Q Do you know what the cost was? A No.

Q Was the cofferdam damaged at that time in 1935? A No.
That held the water back in 1935, because that was built in 1922. That
break that you are referring to was thirteen years later in 1935" and it
held three-fourths of the water in the pond and most of the fish-the
cofferdam.

Q Is that cofferdam in its present state the same as it was when
it was put in there in 1922? A No. Deterioration. It has gradually
been washed lower, and it-is not as high now as it was when it was
put in.

Q Have there ever been any improv,ements to it?, A Yes. That
was a very dramatic thing. In 1940, new earth was pushed into that
cofferdam from the northern side of the pond by a bulldozer.

Q What was the purpose of pushing this earth onto the coffer-
dam? [52] A Because the cofferdam at thait time had deteriorated
some and was not as high as it should have been. It was not as high as
it was originally.

Q Who was responsible for raising the cofferdam in 1940? A
Our Board of Directors instructed the chairman of the house com-
mittee to secure personnel that would do this work.

Q Have there been any other improvements to the dam in the
last twenty-five years by the club that you are aware of? A I was
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just trying to establish within twenty-five years. We had an old spill-
way in the eastern end of the dam that deteriorated. It was made or
wood. We had to build a new spillway at the cost of $9,000'.00' in the
nearer end-well, say the southern end of the dam, O'r the other end of
the dam-to take the place of the spillway that had deteriorated.

Q Approximately when was that done? A Oh, shucks! 1957.
I have the notes right here.

[54] * * *
Q Is the elevation of the pond maintained at the same level

throughout the year? A Very definitely and positively it was.

Q It has been maintained at the same level? A At the same
level except for-shall I go ahead?

Q All right. A Except the rule of the club was that between
March 15 and June 15, for ninety days, the water was lowered [55]
about two-and-a-half feet upon the advice of the Game and Inland
Fisheries Commission to expose the edges of the pond so that with
freezing and thawing it was thought that the ,exposed part, or the bottom
of the pond, that edge, would be better bedding for fish during the
breeding season.

Q When you lower the elevation of the pond is it visible? Can
one observe from walking O'nthe banks that the water has been lowered?
A Oh, very definitely, because it is exposed maybe five or six feet at
the edge of the pond.

Q Has anyone to' your knowledge ever complained to the dub
about- A No, no.

Q Let me finish my question, Mr. Thornton. AOh. Excuse
me.

Q Has anyone ever complained to the club about this practice of
lowering and raising each year? A No, we have known of no com-
plaints from anyone.

Q Now, as I understand it, the purpose in raising and lowering
it is to help to cultivate the growth of fish in the pond. What other
things has the club done over the years to enhance the fishability of
the pond?
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That was in Back Bay? A Yes, Back Bay.
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[56] * * *
Q Has the club done anything else other than what you have

mentioned to improve .fishing conditions in the pond? A Yes. Several
things. One of the many things was to build hurdles out in the pond,
which are round places, and which cedar trees are put intO' the mud and
a space of maybe twenty feet in the circle with wire and posts-around it
so that young fish would have a place of retreat to get away from the
older fish trying to devour them.

Q How long has that practice been carried on by the club? A
That practice, out of the sixty-seven years, I would say probably forty
years.

Q Do you know whether O'rnot there was any effort prior to the
building of hurdles to increase the growth O'f fish in there? A Yes.
We older members of the club observed frames built with two-by-fO'ur
lumber and about three feet square put near the edge of the pond in
the water maybe two feet under, and they were filled with sand. This
was done in a number of [57] places throughout !the whole pond. Filled
with sand so the fish would ha,ve a better breeding place.

Q Will yO'u state whether or not the club has ever attempted to
obtain stock for the pond from external sources? A Yes. In 1945
when the heavy rains in Virginia washed out so many ponds and our
pond was partially washed out but saved by this cofferdam, our Board
bought a quantity O'ffish that came from the Back Bay, large bass, and
put them into our pond, thinking that we may have lost some fish
when the dam partially broke.

Q Youfirst obtained these fish when? A What?

Q You first obtained these fish when? A I don't understand.

Q I am afraid I didn't understand your answer. You got some
fish from another source? A We did.

Q

Q
Q Now, have you ever gotten fish from any source? [58] A

Oh, yes. Time and again from the fish hatchery, the Virginia Fish
Hatchery. I myself-have gone down on a number of occasions and we

I
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have gotten ten thausand bass fingerlings and six thousand bream
fingerlings and put in the pond year af.ter year.

(Referring to registrar book) But in addition to that this book
shows that previous members of the club had done the same thing.

Q Do you continue to get these fingerlings from the Fish Hat,ch-
ery Commission? Do you get them there to this day? A No. Up to a
certain time. Now, when that was, I would say about fifteen or eighteen
years ago, the rule was made that fish of that kind, the fingerlings,
young fish, would not be given to clubs but only to private waters and
to the farmers starting a small pond on their place known as watering
places for the cattle.

Q By whom was this rule promulgated? A We thought by the
Legislature.

Q They would not give Custis any more after that time? A
No private clubs. Custis Club was ane of them.

Q Do you know of your own knowledge whether [59] or not
they continued to stock public streams after that time-the Fisheries
Commission? A No. We have understood they have stocked public
streams every year since that time.

Q Has the Game and Fisheries Commission rendered any other
assistance to your club over the years? AYes. At their suggestion
they sent down one-hundred-foot-Iong gill nets to attach to the hurdles
in the middle O'f the pond and then stretch it to the shore opposite. We'll
say on the right hand side. Then they did exactly the same thing on the
left side and left them overnight in 'order to find out what fish would
show up caught in the gill nets overnight to establish to a large extent
two things: one was what kind of fish was in the pond and the quantity
of fish that would be caught overnight.

Q Who was responsible for having the Game and Inland Fish-
eries Commission make this study? A Well, I just have to go see
the committee of the club.

Q Does the club presently have a caretaker? A Yes, it does .

. Q Who is the caretaker? . A Hudson Lipscomb.

Q Have there been caretakers prior to' Hudson [60] Lipscomb?
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A There have been caretakers every single year since the club was
arganized, and a hause built far him to' live in.

Q Has the caretaker always lived an the premises? A Always
lived an the premises.

Q What were the duties af the caretaker? A The duties af
the caretaker are largely to' be there to' aversee that the strangers whO'
shauld nat fish an the private pand did nat avail themselves to' that
appartunity, did nat fish there. They are to' keep up the baats and make
the ather repairs araund the place.

Q During yaur assaciatian with the club have yau ever abserved
persans ather than members af the club ar their guests fishing in the
waters af the pand? A Yes, we have.

Q Wauld yau tell the Caurt same instances that yau recall and
what actian, if any, was taken. A Mast af the time that kind af
trauble is simply pea pIe whO' wauld fish from the darn with cane pales.
Came by withaut permission and passibly seeing a place to' fish wauld
take the cane pal,es aff the side of their truck ar car and start to' fish.
Either aur caretaker ar one af aur members [61] wauld gO'there and
explain to' them that this was a private pand, and they almast invariably,
ar invariably, I reckan, withdrew, and went an withaut questian.

Naw, there was ane ather time we faund same man whO' had came
by with his san and had a baat in a truck He put the baat aut an the
pand, and the boat hadn't been aut but a few minutes when ane af aur
afficers went aut there in aur baat to' speak to' this man and tald him that
he shauld nat have dane that,' that this was a private pando And he was a
gentIeman. He very caurteausly and immediately withdrew and we had
nO'further trauble whatever fram him. That was the anly time that we
have knawn except this present time.

Q When yau are referring to' the present time, are yau talking
abaut the difficulties which yau have encountered with the defendants
in this case? A I am.

Q Within the past couple af years? A I am. That is the only
time.

Q And ather than the cantraversy which is here in litigatian with
these defendants, the anly baat that yau have ever seen an the pand
was- A Once and anly.

!-
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Q That is the only one you know of? A There may have be,en
others, but that was [62] the 'Only one I know of or heard any oFthe
members speak of.

Q Are there any roads which touch upan the pond other than
that which is shown on Exhibit J leading to the location of the club?
A Any roads?

Q Any roads. If I may have Exhibit J. A I know of one and
only. And that is the defendants' road.

Q Other than the road leading to the club, you know of one
other road and that is one constructed by the defendants? A That's
right.

Q When was that road put in? A Oh, four or five years ago,
more or less.

Q Prior to that time had there ever been any other road leading
there? A Definitely there had not been.

Q Will you state whether or not the pond has been posted over
the years? A Oh, yes, the pand has been posted over the years.
Both the land around the pond, our fifty acres, and stobs have been
put upon in the pond with a posted sign on them.

Q Describe generally where in the pond those posted signs were
placed. [63] A Well, just generally in both the north fork and the
south fork.

Q What was the nature of this posting? What did it say? A
Well, there were two kinds of postings. One was simply a posting of
this kind, that we had signs put out, we did, private signs on posts stat-
ing "No fishing above these signs between Mar,ch 15. and June 15."

Q For whose benefit was that? A It was simply for the bene-
fit of allowing the fish in the pond to breed in an undisturbed manner.

Q But who were those signs intended for? . A For our mem-
bers.

Q That is one kind of sign. What was the other? A The other
kind of sign was the ordinary sign with the word "Posted" on it to
keep strangers out.
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Q What do you mean by strangers? A Well, outsiders who
were not members of the club.

Q Where, generally, would thase signs be paslted? A Well,
they were pasted in a dozen different spots around the pond.

[64] Q TO' your knowledge and from your investigatian af the
history of the dub, dO' yau knaw af any persons ather than the de-
fendants in this case whO' have ever asserted any right of ownership
in the bed of this pand? A We know af nO' one whO' has every as-
serted any ownership, nO'.

Q When did the defendants in this case, to' yaur knowledge, first
make any claim to any ownership af the pond or any right to fish upon
it waters? A Well, I dan't have the date, bult I wauld say three or
four arfive years agO'.Maybe four or five years agO'roughly. About.

[76] * * *
Q Naw, you spoke of your members having [77] removed over

the years various logs from the pond. You said your membership has
taken logs aut af the pond. A Oh, yes, yes.

Q Have any other objects been removed from the pond? A
NO', nO', no.

. Q I am not talking about fish. A Well, logs and brush because
af this fact: Some af our members were purists in the nature of fly
casting, and they wanted to' fly cast araund the edges of the pond, and
they had exposed edges available if you toak the trash out ar the things
that had fallen in the pond like brush or weeds or trees.

Q In what areas of the pond did yau remove the logs from?
A Just mainly all the way through the whole pond.

Q Have you ever used fish traps in a pond? A The club never
has. There is a definite rule that is against using any fish traps.

Q So there have never been any in there? A Yes, there have
been. Of course, they have been in there.

Q Will yau state the Qccasion to' the Court. [78] A Well,
about Octaber 1, twa y,ears agO', I happened to' be trolling down fram
the upper part of the pond, and my line caught intO' something out in
the middle of the pond not far from where the JO'hnson place is. We
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went back and faund that it was a very large steel fish trap, large
enaugh far twa ar mare men to' get intO' the trap. We still have it an
aur graunds.

I went down, gat the caretaker, Hudsan Lipscamb, and he and I
and my san, three af us, managed to' get that heavy difficult thing up
anta same baats. It had in it appraximately ane hundred fish. Same af
the largest silver perch we have ever seen. Full af fish. Naw, whO'put it
in there we cauld nat tell.

Q What were the appraximate dimensians af this trap? A
Well, if Hudsan were here he cauld tell us. I wauld say raughly-I
wauld say raughly ten feet acrass by almast square. Then it had wings
to' it which wauld, in turn, draw the fish dawn taward the trap.

[85] * * *
The Caurt: The Court wauld like to' knaw if he cauld advise the

Caurt what lands did the pand claim to' awn when he became a member
and what lands they claim to' awn naw after these thirty add years. If
he can answer those twa questians.

By Mr. Cagar:
Q Can yau answer the Judge's questians, Mr. Tharntan? When

yau became a member af the club what part af this pond did yau and
the members af the club then claim that you owned? A The entire
waters-. the land that was covered by the water af the pond.

Q Cavered to' what level? A To the same lev.el it has always
been. We have had nO'change in that except the temparary change far
the ninety days in the spring.

Q Are you claiming it at the paint where it [86] was raised?
AYes. Where it was raised?

Q Where it was raised. A Of caurse, yes.

Q DO'yau knawif that is the paint shawn an the exhibit af Mr.
Fleet shawing a water .elevatian of 9.25 feet? A I understand that,
sir, yes.

Q Those answers relate to' the claims asserted by yaur club at the
time yau became a member? A That's right.

Q Are these contentians the same taday? A Absolutely the
same.
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:.Q Have there been any variatians? A There have been nO'
variatians.

Q Over the years? A Over the years ..

[87] * * *
Testimony of George Hill Meredith

'Direct Examination
By Mr. Ellis:

* * *
Q What IS your accupatian, Mr. M.eredith? A State game

warden.

Q How lang have yau been So' emplayed? A Twenty-faur
years.

Q Where dO' yau reside, Mr. Meredith? A King William
Caunty.

Q How long have yau resided in King William County? A All
af my life.

[88] Q What is yaur age? A Fifty-five years.

Q Mr. Meredith, are yau familiar with what is knawn generally
in the King William cammunity as Custis Pond? A I am.

* * *
, Q In cannectian with yaurduties as game warden, hav,e yau had
accasian to' visit the pand? A Yes.

Q DO'yau have any idea, Mr. Meredith, an haw many accasians
yau have visited the pond while yau have been game warden? A I
dan't knaw. It is impossible: In a rautine check I have been there a
number af times. Then I have been there an camplaints fram the club,
fram the keeper af the club.

Q Have yau had accasian to' questian anyane whO' has been
fishing in this pond during the years that yau have been game [89]
warden? A Yes.

Q DO' yau have any idea as to' haw many occasians yau have

(
I
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done so? A I have questiO'ned people fishing and- I have: afl~ested
people for fishing from the banks O'fthe pond. '

Q On how many occasions, if you can approximate, have you .made
such arrests? A Well, I cO'uldn't tell the exact number, but in 1966
I made several arrests on complaints from the dub about people fishing
in the pando

Q What were they charged wilth, if anything? A TwO' were
charged with-one was fishing without a license. And it was two
charges against one. He was .fishing without a license and was ,charged
with trespassing. AnO'ther O'neI charged with trespassing.

Q On what lands were they charged with trespassing? Over
what land or waters? A They were charged with trespassing on the
waters of Custis Club.

Q DO' you know what the outcome of thO'se arrests was? A
They were proven guilty.

***[90]
Q Now, over the period of time that you have been game warden,

have there been any O'ther arrests? A I have made some arrests O'f
who fished in the pond from the road without permissiGl11.

Q Have you had O'ccasion to' check members of the pond who
were fishing in the pond? A I have been to' the club and have been
on the pond and checked members fishing in the pond.

Q Have you had any understanding with the club itself with
respect to your duties concerning the pond? A I have always been
told that it was-members of the club told me that nO'one had the right
to fish there but members.

[91] * * *
A (Continued) Anyone that did not have permission to fish in

the pond, when I apprO'ached them if they did not have permission they
were charged with trespassing.

Q NO'w, are yO'ufamiliar with the repultation as to whO'owns that
pond in this cO'mmunity? A Having known about Custis practically
all O'fmy lif.e and in talking, I have alWctYsbeen told and understood
that it was the prO'perty of the Custis Fishing Club.
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Q Now, are you familiar with the reputation as to the boundaries
or the property lines of the club waters? A Well, it is my under-
standing the club owns the pond in its entirety. The water to its highest
point.

* * *
Cross Examination

* * *
[97] Q Now, Mr. Meredith, did anyone suggest to you that

you should charge these people with trespassing? A The manager
of the club and members-members who were in charge of the club at
that time, told me that no one had a right to fish in the waters of the
Custis pond without permission. And I was simply going on that in-
formation, sir.

[99] * * *
Testimony of Thomas T. H. Hill

Direct Examination

*' *' *
By Mr. Ellis:

Q What is your occupation, Mr. Hill? A Deputy clerk of the
Circuit Court of King William County.

Q How long have you been deputy clerk of the [100] Circuit
Court of King William County, sir? A Well, I have been working in
the clerk's office since June 11, 1930. I was. too young to become deputy
clerk when I came here. I have been deputy since 1935, I believe. Or
befor,e.

Q What is your present age, sir? A .I am fifty-nine.

Q Where do you reside? A King William County.

Q Have you resided in King William County all of your life?
A All of my life.

Q Are you familiar with what is known in the King William
County community as the Custis Pond? A Yes, I am.

Q Are you familiar with the r,eputation in that community as to
who owns that pond? A I have always understood that the Custis

I
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Hunting and Fishing Club owned ithemill pond and that to' gO'intO'it yau
had to' get permissian from a member or be invited by a member ..

Redirect Examination

By Mr. Ellis,:
Q I believe you stated, Mr. Hill, that it was yaur understanding

that a person had to have permission to fish in Custis Pond, is that
correct? A That's carrect.

Q Permissian from wham? A From one af the members.

Q Now, would this apply, would this understanding apply, to' any
part of the pond? A I always understaod that the Custis Pond, the
Mill Pand, the whole Mill Pand, was awned by the club, and in order
to' gO' fishing or anything you wauld have to' get permissian from a
member or somebody in authority at the club.

[105]

By Mr. Cogar:

* * *
Testimony of Hudson B. Lipscomb, Jr.

Direct Examination

* * *
Q Haw old are yau, Mr. Lipscomb? A Sixty-three.

Q Which means that yau were born in 1908? A Right.

Q Where were you born? A In King William County at a
place called Perrins on the Mattaponi Road right down here by abaut,
I reckon, ten or eleven miles.

Q A place named what? [106] A Perrins.

Q Can yau spell it? A NO', I can't spell it.
Q You are presently emplayed by the Custis Fishing and Hunt-

ing Club? A Yes.

Q In what capacity? A As a caretaker.

Q Do you have another job besides that? AYes. I am em-
played by the Chesapeake Carparation.



Q What was your first association with the club? A Well, my
first assaciatian was when I used to' came over to the club with my
mather when she used to' bring her ,corn over to' the club to' have it
graund.

Q When was this? A Well, that wauld have been better than
fifty years agO'.

Q When you were just a youngster? A That's right.

Q She brought her oarn over to' the mill Ito have it ground?
A That's right.

[ 107] Q Was the praperty improved at that time? Were there
any buildings standing besides the mill? A Yes. The hause, the
tenant hause, and the clubhause was there.

Q Incidentally, where was your mather barn, Mr. Lipscamb?
A At Custis Club.

Q Where the clubhouse is presently situated? ANa. Just right
acrass fram it. Right at the end af my garden. Fram where it sits
right acrass an an angle fram the clubhause.

Q Apprmcimately haw many feet from the Custis clubhause?
A I'd say abaut thirty feet.

Q That house is nO'longer standing? A NO'.

Q When yau came to' the mill with yaur mather to' grind her
corn, what did you dO'while it was being ground? A Well, I always
stayed araund with her, but I always wanted to' gO' fishing in the pond
but she wauldn't let me go fishing in ther,e. She would say yau gO'fishing
in the creek because that pand belongs to' the club.

Q Did yau ever gO'fishing in the pand? A Later on. In later
years.

[108] Q When was that? A Well, when I was a bay abaut,
I reckan, twelve or thirteen.. .

Q Where did yaufish? A Well, used to' fish in the creek
first, and then used to' catch these little stiffbacks and used to put them
on a hoak and go down around the pand and turn them laase in the
pand So'we cauld catch bass.
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Q Did yau ever have any difficulty fishing there? A Oh, yes,
ah, yes. Ran aut every time. Used to' catch us and run us aut.

Q WhO' wauld run yau aut? A Well, the cardaker by the
name of Jim Gardner. He was the ane that used to' run me aut all the
time.

Q This. was when yau were a youngster? AYes, sir.

Q Was there every anyane fishing with yau? A Yes. Me and
a bay by the name af Ernest Cabb.

Q Yau have said that yaur mather tald yau that yau could nat
fish in there because it belonged to' the dub. Have yau ever had any
understanding different fram that? A NO'. Always belanged to' the
club.

[109] Q What part af the pand are yau speaking af? A
Well, the part af the pand af the fishing then was right araund the dam,
an the dam part, and right up beside the pand an the narth prang.

Q What part of the pand did yau understand belanged to' the
club? A All of it.

Q DO' yau remember when the clubhause was built? ANa.

Q Is the clubhause that stands there naw the clubhause that was
there when yau visited the club as a yaungster with yaur mather?
A Yes.

Q Is it the same tenement hause? Is the tenement hause the
same as the ane that was there? A NO'.That ane burned dawn.

Q When did it burn down? A I dan't knaw. I'd say same-
where araund abaut farty years agO'ar samething. Maybe better.

Q Haw soan was it rebuilt? A It was rebuilt right recently.

Q Fram yaur assaciatian aver the years with the club fram
yaur childhaad to' the present, are yau abl.e to' [110] say whether ar nat
there has been a caretaker there? A It has been a caretaker there
ever since I can remember.

* * *
Q Cauld yau tell the Caurt in the periad af appraximately fram

1910 to' 1920 or 1925, those whO' lived [111] araund the pond or an



App.28

the pond and had residences around the pond? A Well, the first one
that owned the Huntington property that ran all way around the pond
was a fellow by the name of-" called him Mr. Billy Bray, but I think
it was James, J. B. Bray. But he was the first one who owned that
property. Then he sold-

Q Could you tell where that property is? Is that on the north
side of the pond? A That is on the-it takes in the whole north
prong and the north side of the pond all the way around, and on the
north-on the west side of Bull Swamp prong down to this line.

Q The line shown on Exhibit G? A That's right.

Q That pond, I think as a matter of record, for the most part is
owned by the Chesapeake Corporation? - A The Chesapeake Cor-
poration owns all that now.

Q Did this boy have a residence on any part of that property?
A No, sir.

Q Did you ever observe Mr. Bray fishing upon the waters of the
pond? [112] A Yes, we did. Some of us asked him to give us the
right to go on there and fish. He owned the land down to the pond. He
said I can give you Ithe right to go on my property but I can't give you
the right to fish in the pond because that doesn't belong to me.

Q Moving around the pond, what other owners do you have? A
Well, there is a piece just before you get to the line that was owned
by the Pilchers. They didn't live there but they lived right away from it.

Then on around was a pi,ece of land owned by the W ootens. By
Mr. Jim Wooten.

Q For the record, I believe that is W-o-o~t-e-n? A Yes. Then
the next piece-

Q Let's take them one at a time. The first one you mentioned
was Pilchers? A Yes.

Q And thePilchers lived there during the time you have been
associated with the club? A Yes.

Q Have you ever known them to assert any right to any owner-
ship or any rights at all in the water or the land beneath the waters of
Custis Club? [113] A No, I haven't.
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Q Have you had occasion to see various members of the Pilcher
family over the years? A Yes, sir.

Q ,Both while you were a caretaker and when you were not em-
ployed by the dub? A That's right.

Q Now, what about the Wootens? Who are the Wootens? A
Well, it was thneeof them. One was Jim Wooten, and the other one was
Sam, and the other one was a cousin. I think they used to' call him
John Lord.

Q Were any of these men married? A No, sir, not as I
know of.

Q Three bachelors-. A Three bachelors.

Q -living there so far as you know? Who did the housekeeping?
A Well, I don't know, but they had a saying to Ithe thing that said that
Jim wouldn't, Sam couldn't, and John had it all to do. So maybe he
done the housekeeping.

Q You knew all three of them? AYes, sir.

Q When is your first recollection of having [114] known them?
A Well, in 1918 we used to haul watermelons to the shipyard in West
Point, and he used to haul watermelons down there, too.

Q Have you ever been on their property? A Many times.

Q You have been in their horne and had conversations with them?
A Yes, sir.

Q Over how many years, generally, did you know them? A
Well, I knew them all my life.

Q Until their deaths? A Until their deaths.

Q During that time did you ever understand any of them to make
any claim to' any ownership of the waters or the lands beneath the waters
of Custis Pond? A None whatsoever, as I have heard.

Q Their property is situated where, now? Is the property that
was owned by the Wootens the same property that is now owned by
the defendants in this case, the J ohnsons ? A That is right.

Q Corning on around ,the southern end of the pond toward the
east, were. there other residences along there? [115] A Yes, but I



App:.:30

don't know who owned the property before the Palmers and Reed &
Johnson Lumber Campany bought it. But they bought the piece of
property called Royers. Then later on I think Mr. T. L. Johnson got it
all. He bought the 0'thers 0'ut and got ithe whole place.

Q He is living and is presently a resident of this caunty? A
Yes, sir.

Q It is your understanding that he presently owns the pr0'perty
adjoining the defendants' praperty to the east? A That's right.

Q Have you ever kn0'wn-. A TO' the west. The JO'hnson
property, the defendants', is on the west of Mr. T. L. Johnson's.

Q Mr. T. L. Johnson's property is east af the defendants'? A
East O'fit, yes.

Q Have you ever seen them fishing upon the waters of the pond
or did they ever assert in yO'ur presence any claim to the ownership of
the pond? A No, not at all.

Q Have you had occasian to see this Mr. Johnsan ar members
O'fhis family av,erthe years? [116] A T. L.?

Q Yes, sir. A Y,es, sir . Went to school with the bays and all.

Q Now, if you will look up before y0'U,you will see a map which
is a duplicate of Exhibit G in this record, and between these twa prongs,
one going off t0' the lower left hand corner and one coming down toward
the center O'fthe bottom of the paper, there is between the red line and
the word "Custis" a bit af land that is surrounded on three sides by the
waters af Custis Pond. DO' you knO'w who owns that property, gen-
erally, in that area? A Well, it used to belong to Mr. W. S. Timber-
lake and to' his wife, I think it was whO'it belonged Ita. I think when she
died she left it to' her daughter.

Q DO' you knO'w her daughter's name? A I dO'n't knO'w her
daughter's name.

Q Has there ever been any improvement O'r structure O'n that
property, to your knowledge? A It has been impravements on there
because it has been all bulldozed off, according to my idea.

Q. Has that been recently? A Yes, sir.

Q But has there ever been a house- [117] A N0', sir.
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NO',sir.

Yes, sir.

-ar anything like that an it? A

Yau knew Mr. Timberlake? A
Q
Q
Q YDUknew members of his family? A Yes, sir.

Q Far how many years? A All my life.

Q Have yauever knDwn them to' assert, Dr claim, any rights to
Dwnership in the bed af the pond in the land beneath the pand, ar any
rights in the waters af the pand? A NDne at all.

Q Gaing O'naraund to' the east, aver the years have there been
any ather property O'wners that yau can recall? AYes. Well, I dan't
knDw whO' awned it befare Mr. CO'bbbaught it, but he baught it back
right many years agO', and he still awns, at least his heirs still own,
that praperty that adjains the club and Rayers.

Q RO'yers? A Rayers' place. That is T. L. JO'hnson's property.

Q So' this is the property between the club and T. L. JO'hnsan's
which yau have testified tD? [118] A That's right.

Which clases the ring? A That's right.

Is Mr. Cabb living naw? A NO'.
Q
Q
Q Is there anybody living an that property naw? A NDbady

lives an the praperty.

Q Was he the last persan to' live Dn it? A Yes, sir, Mr. CDbb
was the last one to' live there.

Q DO' yau remember when he died? A, NO', I can't say the
date, but it has been abaut I'd say twelve ar faurteen years, something
like that.

Q Haw lang had yau been knawing him befDre he died? A All
my life.

Q Did yau even knDWhim Dr any members af his family to' assert
any rights af awnership in the land beneath the waters ar any rights to'
the waters af the pDnd? A NO'.

Q Did YDUever see him ar any member af his family fishing
upon the waters Df the pond? A Nane except the bay I tO'ldyau that
fished [119] with me and gat run aut af the pando

-l,

I
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Q Was that Cabb yau were talking abaut? A That was Cabb.

Q Yau dO' nat knaw the circumstances under which Mr. Cabb
died? A Yes, sir. He drawned, or had a heart attack, whichever
it was, but they faund him in the waters of Custis Pando

Q DO'yau knaw if anyane was with him at the time af his death?
A NO'one. Nobody was with him, I don't think.

Q All right, sir. We have traced yaur bayhaod years and yaur
visits to' the club. DO' I understand yau to' say that yau have lived in
the vicinity af this club all af yaur life? A All my life.

Q You have never lived away fram here? A NO' further than
West Paint. I lived in West Paint abaut six years, but I came back
and forth up hame.

Q Haw, far is yaur hameplace fram this pand? A Abaut a
mile-and-a-half. Abaut a mile-and-a-half to' the dam, but if yau gO'
thraugh the woods to' it, it ain't aver abaut three-quarters of a mile.

Q Are you aware af any breaks in the dam af [120] the pand?
A Yes, sir.

Q When was the first break that yau recall? A Well, I dan't
knaw what year it was but I was merely a small bay abaut I'd say
maybe six or seven years old, and that was the first break I can re-
member.

* * *
Q Was yaur father emplayed by the pand far repair af this

break? A Yes, sir.

* * *
[124] Q When did yau first cammence to' serve as caretaker

far the club? A Well, the first time I was there was '46, and I
stayed there for part af '46 and '47 and I think a cauple manths in '48.
That was the first time. Naw, this time I have been there fram-I
loakied after the club from December 1965 until July 1966, and then
in 1966, July 1966, I maved aver to' the club and I have been there
ever Sll1ce.

Q What was yaur reasan far leaving the emplay af the club in
1966? A I didn't.1eave it in '66.

I
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Q Oh, excuse me. On the occasiO'n of your first employment.
A Well, the reason I left it the first time was that I had children going
to school. I had to drive and take them to' meet the school bus abO'ut
three miles every morning, and that was too expensive far me So' I had
to' move back home where the school bus came right by the door.

Q That was back in 1946? A '46 and '47.

Q Then in 1965, in December 1965, you came back and you have
been there every since? A That's right.

Q DO' you. live on the premises af the club? [125'] A That's
right.

Q In the car,etaker's house? A That's right.

Q What were your duties in 1946 and what have been your
duties from December 1965 to the present? A Well, it is to' take
care of the club, to' look after it, pO'liceit, and keep people out af it. And
to' dO'any normal repair work. And cut the grass.

Q Are yau able to' say whether ar not aver the years yau have
seen posted signs in the waters of Custis Pond? A Yes, sir. I can't
tell you exactly the year, but it was a number O'fyears back but it was
posted signs, one right in the middle of Ice House Cove where it goes
aff an the pond, and another ane right in the haok of where the lily pad
stands between Pi1chers prong and Bull Swamp prang. Right in that
big wide space tight there.

Q That is the far western end? A That's right. It was twa of
them. One was up there and ane was in Ice House Cave.

Q DO' you know who had put thase there? A Na, I don't
know who put them there.

Q Will you describe the circumstances under which you have
had to' ask people not to fish in the pond and what their reactions have
been? [126] A Well, when I have seen some of these fellaws stand-
ing on the side of the banks, mast O'f them will always get out of the
way, and I will tell them, I say I know you fellows are fishing in the
pond. I say how abaut telling me your name? They won't tell me their
names but they will get on out af the way. But I did-

Q Now, if I may interrupt yau. This has generally been the case.
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Have yau ever had anybady whO'toak exceptian to' yaur r.equest nat to'
fishin the pand? A NO'. "

Q Have yau had anybady whO'gat upset when yau asked them
nat ta? A Nabady gat upset when I asked them. The fellaws that
was fishing from the bank, they always left.

Q Naw, coming up to' the time where we get intO'this cantraversy,
hav.eyau ever had an accasian in the last twa ar three years to' ask any-
bady in the area af the Jahnson praperty not to' fish in the pand? A
Yes, sir.

Q Wauld you relate thase circumstances to' the Judge. A Well,
they didn't ever say they was going to' quit fishing and they didn't say
that they was gaing to' keep an. They just-ane time, the first time I
caught them, I [127] just tald them and I left them, and they did.

Q About when was this? A I think that was in '67? That was
the first time I had ev.er seen them down there.

Q WhO'was that that you said it ta? A I think it was one of
the Jahnson boys and three-three mare others was in the pando

Q Were they on the bank? ANa. They were in the boat.

Q Prior to' the time you saw them on the pand in a boat in 1967,
had you seen anybady other than members ar non-members on the
pond in a baat? AYes. Members or non-members?

Q Yes. A Yes, I have seen nan-members in there since then.

Q I mean before then. A Oh, befor.e that, nO'.

Q Now, when yau saw them in the baat in 1967, tell me what
yau said and what they said. A I told them, I said don't you bays
know this is a private pand? And they said nO'.And I said, well, it is a
private pand, yau knaw yau ain't gat nO'right to' fish in here.

[ 128] * * *
The Court: Would yau lay the faundatian as to' which Jahnsan

bays they are? I think there are twa sets af them araund the pond.

ByMr. Cogar: (Continued)
Q Which Johnsan bays were you referring ta? A The John-

sans that own the Wooten property.

I
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Q The defendants in this case? A . Yes.

Q What did yau say to' them? A I tald them did they knaw it
was a private pand, that they didn't have nO' right to' fish in there? They
tald me that they didn't know that it was private. And that is all I
said to' them.

[129] Q Yau were in yaurbaat and they were in a baat? A
Yes, I was in my baat.

Q Then what happened? What did yau dO'and what did they da?
A I left then and I went on back to the club.

Q Did yau have any accasian to' have any encaunter wi,th them
after that? A I seen the same one that same day, because I went
up,ta their harne, up to' their farm.

Q Why did yau gO' up there? A Well, I wanted to' see Mr.
JO'hnsan, the elder fellaw, to' tell him, because he was letting the peaple
fish in a private pando And I met him.

Q Will yau tell the Caurt what yau said to' Mr. JO'hnsan, the
father af the defendants, and what accurred at that time? A I tald
him, I said I caught some fellows dawn there fishing in the pond, and I
said ane af them is, I think, yaur san. And I said that is a private pando
He said, well, I dan't Ithink sO'.

So' he gat a little upset. So' he said right off the bat, he said, well,
whO'are you? SOlI tald him I was a caretaker at the club.

[130] ** *
Q Have you finished what yau tO'ldthe father af the defendants?

[131] A NO'.
Q All right. Tell the Caurt what else you tald him. A What

else I tald him and what he tald me?

Q What you told him. A Well, I tald him that the boys were
fishing on the pond and that it wa's a private pond. And his reactian was
to' tell me that it was-that far me to' gO'and tell them rich sans af a
bitch dawn there that if they would gO'alang with him that we wauld
gO'along with them, that if they didn't he wauld fence his part af the
pand aff.
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Q At the time nf this encounter with the elder Johnson, had a
raad been construoted or pushed down to' the pond on the J ahnson
praperty? A Yes, sir, yes, sir.

Q When was that done? A In '67, I think.

Q Prior to' the time that the J ahnsons opened a road on their
property dnwn to' the edge af the pond, what other road led to' the pond
that yau can remember in your lifetime? A Well, it was no other
road except the old logging raads, and they was all growed up and
clased. And this nther road was the ane that the main highway came
down to' the [132] dam. They were the anly /twa open raads toOthe pando

[133] * * *
Q DO' the water1s and the lands of Custis Pond remain at the

same height throughout the year? [134] A NO'. I lower the water
an the 15th af December in the pond twenty-six inches, and an March
15, I put it back on the pand unless it is requested by ,the members to'
put it an earlier.

Q Tdl His Hanar mechanically how yau gO'abaut lawering the
water. A Well, I raise the gates, the gates to' the spillway. I will
raise these gates and let the water gO'dawn in the bottam of the gates.
The main gate is twenty-six inches deep, and when she gets to' the battam
af that, the water is twenty-six inches lower in the pond.

Q Yau leave it in that pasition? A Fram December 15 until
March 15. Then I will lower the gates and the pond fills back up.

Q What effect daes that have an the terrain around the pand?
A Well, yau do that to' fertilize the banks.

Q The purpose of it has been explained, Mr. Lipsoomb. TO' the
eye, what impressian dO'you have after it is dawn araund the pand?
A Oh, well, ynu see lngs and all that share that hasn't been seen.
You see all these logs and things that stick all out in the water. It looks
like a skeleton pond.

Q You restore it each time to' what level? [135,] A Twenty-
six inches. Back to' narmal.

Q Mr. Lipscomb, fram the time af yaur earliest recallections
when you went there as a child to' the present, having lived all of your

I....•
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life in the vicinity of Custis Pond, have yau ever known prior to' your
encounter with the Johnsons, the defendants in this case-'

* * *
Q Will yau tell His Hanor what instances, other than 1967, in

your lifetime that yau have ever known any persan to' assert any right
to' ownership in the lands beneath the pand or rights in the waters of
.the pond? A None. Ain't nobady had nO' right to' it. N ane as I
know af.

Q Who owns the pand So'far as yau know? A Custis Hunting
and Fishing Club.

[145]

By Mr. Cogar:

* * *
Testimony of Thomas W. Purcell, Jr.

Direct Examinatian

* * *
Q Mr. Purcell, what is yaur occupation? [146] A Psychola>-

gist with Tucker Hospital.

Q What degree dO'yau hald ? A Master" s degree.

Q What is your age? A Fifty-three.

Q You are a member of the Custis Fishing and Hunting Club?
A Yes, sir, yes, sir.

Q Haw long have you been a member? A Since right after
Warld War II. Abaut '46 or '47.

Q To {he present? A To the present, yes.

Q What was your first assaciation with the club, ar the pand,
ar the grounds surrounding it? A It gaes back as far as I can re-
member. My father was a member of the club and used to' take us dawn
.there. It is one af my earliest recallections. How old I was at that time
I can't say, but it gaes bClick.I can't remember much aboult how aId
Iwas.

Q Cauld you give an approximation? A Well, when I was
barn, really, I guess. '
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Q But yaur recallectian wauld gO' back to' appraximately when?
[147] A My recollectian wauld gO'back to' when I was five, some-
thing like that.

Q YO'ur father, was he a member of the club A Yes.

Q Were any ather members O'f yaur family? A W,ell, my
grandfather was a member. My brather is a member. And my mather
was the anly woman member af the club. After my father died they
gave my mather membership until we gat aut of service-until I gO't
aut O'fservice, and then transferred the membership to' me.

Q I understO'ad yau to' say that yau cammenced to' gO' there as a
yauth. Framthen until the present yO'u have gane with what degree
af frequency? A Well, it varies, but I have been fairly clO'se to' the
dub every year from time to' time. Naw, sametimes I get dawn there
less frequently than I wauld like, but I have been gO'ing 'Steadily since
then.

Q Have yaur visits been canfined to' the fishing seasan? A NO'.
I have been dawn ,there at all times, all during the year.

Q WhO' is the present caretaker? A Mr. Lipscamb.

Q TO' the best af yaur knaw ledge, has there [148] been a care-
taker there So' lang as you have been gaing to' the club? AYes, sir.

* * *
Q Have yau ever had accasian to' O'bserve any nan-members fish-

ing in the pond? A Yes, sir.

Q Can yau give the CO'urt any example af these, and what ac-
tian, if any, was taken when that accurred? A Oh, I guess some
fifteen ar twenty year'S agO', I remember once myself I was paddling up
the pand and saw samebO'dy fishing fram the bank. Had a rO'ad there.
They appeared to' be fishing f.ram the bank, and I went over and tald
them that theycauldn't fish in the pando He said, but that land belangs
to' samebody in my family. Or something like that. I said, yes, but the
pand is private, and that I wanted him to' stap-be O'ffthe pand befare
I gat back. And I came back, and when I got back he was gane.

Q Have yau had accasian, yaurself persanally, [149] on any
ather accasian to' ask anybO'dy to' leave the pand whO'was nO'ta member
or guest af a member? A NO', I hav,e not.
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Q Have others in your presence asked non-members not to fish in
the pO'nd? AYes. I remember O'ncemany years ago my father run-
ning sO'mebody off the pO'nd. They were just fishing from the bank.
They weren't fishing from the dam.

Q In your nearly fifty years of associa6on with the club, will
you tell the CO'urt what persons other than membership of the club have
asserted any right to' the O'wnership of the land benea:th the pO'nd? A
As far as I know, until recently I had never heard of anybO'dyasiserting
a right to it.

Q By recently, are you- A Well, recently, since we have
gO'tten this problem with the JO'hnsons.

Q This litigatiO'n? A Y,es, this l~tigation.

[154 ]

By Mr. Ellis:

* * *
Testimony of Henry W. Oppenhimer

Direct ExaminaJion

* * *
Q Your O'ccupation, sir. A I am an attorney. Semi-retired.

Q What is yO'urage, Mr. Oppenhimer? A Seventy-five.

Q Mr. Oppenhimer, are you a member O'fthe Custis Fishing and
Hunting Club? A I am.

Q How long have you been a member O'f that club? A Since
1954.

Q Since 1954, have yO'u used the pond to' fish in? A I have
used it constantly to' fish in.

Q PriO'r to' 1954"did you have occasiO'n to' [155] visit the club?
A PriO'r to' what?

Q 1954. A I did. I came to' the pond before then occasiO'nally
with Dr. Hunter McGuire before I became a member.

Q Did you come as a guest? A I came as a guest.

* * lie
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Q What has been your understanding with respect to the bound-
ary line 'Of the pond itself insofar as that portian which is owned by
Custis Club? A Well, my OIpinian, I mean, was based on the Lee
deed, primarily.

Q I am not asking for yaur 'Opinion. A In my apinian we
awned, as in the languag,e [156J in that deed, to' the furthest limits of
the pond. I did nat know 'Ofany adverse claim.

Q Has that been yaur understanding since you have been a mem-
ber? A That has been my understanding thraughaut my member-
ship.

Q Naw, an yaur visits have you had accasian to see any persons
other than members 'Of the club withaut permissian using the pand?
A I think an two accasians priar to the time I wrote a letter that I
will mel1jtian later. On one 'Occasion, I can't give the year or the date,
but my brather-in-Iaw, I think it was, Dr. Carringtan Williams, with
wham I was fi'shing, it may have been somebadyelse, we saw samebady
fishing fram the bank an the side 'Ofthe pand appasite the large lily pad
field. That is, across fram, not on, the lily pad side. We went aver.

Q Wauld that be the side 'Or the part that is in the middle between
the twa forks? A It is leading taward Bull Swamp. Came up the
pand, take a right, and you will gO'into Bull Swamp. We saw. a man fish-
ing fram the bank. We wandered aver that way. We guided the baat
aver in that directian with the ideaa:f asking him if he had permissian
ta fish, and he pulled up as we came [15:7J and disappeared.-

Q You had nO'accasian to speak to him? A We didn't come in
range 'Of speaking tOihim. He withdrew and departed as saan as we
appeared.

Q When was the ne2dttime you 'Sawanyone? A The next time
was sometime after that, and it was priar to 1968, when we saw a graup
of I suppase six teenage bays and maybe yaunger ones. Same were
further up the pond fishing and some were wading aut into the pando As
we approached and came up to them they started getting aut 'Of the
pond and running. And we yelled at them mare because of their can-
fusion, and aut they went. They went up the hill. That was acrass on
the ather side of the pand-nat tHe other side, an the lily pad side but
an the other side of the gut leading up to' Bull Swamp. They cleared out.
They didn't stay there.
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Q Yau mentianed anather occasion which prompted a letter by
you. A I think the exact date was September 2, 1968. I came to the
pond, and I dan't knO'w whO' was with me but sameane was with me.
lt was either my brO'ther-in-Iaw ar pO's'siblyMr. WingO'. I am natcer-
tain whO'it was. But when we came up there, Mr. Lipscomb said that-

Q 'Don't state what Mr. Lipscomb said. A Well, I mean, we
came up. He became aware [158] of the fact that samebody had been
using the pand, and when they were challenged to' the use of the pand
they said they had permissian to' use it fram a man in Newport News.
And we then went up to' pand and saw them .fishing fram boats. The
next day I wrate a leUer. That was September 3, 1968. I addressed a
letter to' Mr. Charles A. Rose, the president af the Custis Club, ad-
vising him that people were fishing an the pO'nd under a claim af per-
missian fram a man in Newport News.

***[ 159]
Q Other than these three incidents, have yau seen anything else?

A They are the three incidents I have seen. I have not knawn af any
priO'r to' this trouble. That prampted the writing of the letter which
brought this thing to' a head. I think it started the ball rolling.

J

Q Now, dO'you knaw of any per san's ather than thase involv,ed
in this litigatian whO' have asserted any claim to' awnership in the pond
ather than the Custis Club? A Nane that I know of than these
present claimants, ar persO'ns whom they acquired ownership with.

[163] * * *
Testimony of John T. Wingo

Direct Examinatian
By Mr. Ellis:

* * *
Q Your occupatiO'n. A Lawyer.

Q Yaur age. A Eighty-three.

Q Haw long have you been practicing law, sir? A Since July
1909..
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QAre yau a member af the Custis Fishing and Hunting Club?
A lam.

Q HO'w long have yau been a member of that -club? A Since
early in 1952.

[164] * * *
Q NO'w, an your visits to. the pond, have you ever observed

-anyone other than a member af the club ar a non-member with! per-
missian fishing in the club waters? A Possibly Dnce. I remember
seeing a large boy, O'ryoung man, maybe twO'af them, but only one was
fishing, fram a tree located up near the beginning of what we call Bull
Swamp, the head O'f the pond. I think we spoke to' him. I am nDt cer-
tain whO'was with me. I am under the impressian it was Dr. Carringtan
Williams. I ,think we spake to. him and made some observations about
it being a private pond, but I don't knaw that we Drdered them away or
anything.

Q What did he dO',if anything? A We made pratests that he
had nO'right in there. We ,to'ldhim it was a private pando

Q Did he leave? A I think he did. I am not certain abaut that.

[165] Q What has been yO'ur understanding with respect to.
ownership of the waters and the land under the waters of the pond?
A That is has been an exclusive awnership of the Custis Club. That
was all the infarmatiO'n that I had when I joined. All the adivitie's,
such as repairing the dam. Shortly after I became a member we had
trO'uble with the spillway 'Of the dam, which was then an, I think-there
was a break across the spillway O'n I reckan yau would say the narth-
ern side.

Q DO' yau recall what year approximately that was? A I think
this was in 1953.

Q And did the club itself repair the spillway? AYes, it did.

Q DO'yau recall the approximate cosit O'f that repair? A It so
happens that I looked aver my aId file just recently. I didn't make an
exact note of it but I think it was nine thausand ane hundred same
dollars.

Q Did the club bear that :expense? A Entirely. We had same
negotiations with General Anderson, whO' was then: direcitar O'f the
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Highway Department far the State af Virginia. We had some con-
ferences, but could not get any substantial contribution. They took
the view [166] that they were only responsible, under some aot of the
Code of Virginia-

Q Did the road at that time cr0S's the dam? A It crossed the
dam, yes. It crossed the dam, and they claimed they were only liable for
the surface of the rO'ad,under these statutes, and offered I think $400.00,
and we were sa O'utdone, and I did expect it to be followed up some~
where, but to my best recollection we never received a dollar even of
the $400.00.

Q Other than persons involved in the present litigation, dO'you
know of anyone who has asserted any claim of ownership to the waiters
of the pond or the land under it? A I do not.

[167]

By Mr. Ellis:

* * *
Testimony of John B. Purcell

Direct Examination

* * *
Q Your occupation? A Bank offi,cer.

Q And your age? A Fifty-eight.

Q Mr. Purcell, are you a member of the Custis Fishing and Hunt-
ing Club? A Yes, sir.

Q How long have you been a member? A I became a member,
took up my father's membership, in 194'0.

Q Is Mr. Thomas Purcell whO'testified in this case your brother?
A Right.

Q When, if yau can state with any certainty, was your first visit
to Custis Pond? [168] A I really couldn't state.' I know it was not
later than 1920. It could have been earlier. My father became a member
in 1916;

Q What is your first memory, at what age dO'you first remember
going to Custis Pond? A About seven years old.

* '* *
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[169] Q Naw, during your visits ,to the club have you ever
had accasion to see a nan-member fishing in the dub waters? That is,
a nan-member withaut permission fram a member af the club. A NO'.
Let me say this. Iwill say that I have seen them .fishing fram the bank
ar the dam, and the caretaker would run ,them away. But we would gO'
back and repO'rt them fishing from the dam.

Q Other than this yau have never observ,ed anything? A No,
nO'thing other than I have seen th.em fishing from the dam, and then I
went ba,ck and reparlted it to' the caretaker and he ran them aff.

Q What is yaur unders,tanding as to' the awnership O'f the pond
and the land under the pond? A I have never heard it discussed
until this recent case that we did not own complete fishing rights to' the
pando

Q What about rthe limits of the land under the waters? What has
been yaur understanding af that? A I dan't believe I understand
the questian.

Q Have you had an understanding with respect to' the awnership
af the pand itself? A I have always understood that we owned the
[170] pand'itself.

Q Do yau knaw of any persans other than the per sans involved
in the present litigation whO' have asserted any claim- A No, I
don't knO'w.

Q -ta the pand, sir? A I do not.

* * *
Mr. Cogar: The plaintiff rests, Your Honor.

[177] * * *
. The Caurt: Gentlemen at the bar, I dO'know thart: all of you have

dane a lot af work in this matter and the Caurt has alsO'done a lot of
wark in ilt. I believe, in my opini'an, that there are anly four cases that
would pertain to the issue in this case, and I will be glad to' give yau
gentlemen the benefit O'fmy research if you sa desire. I am sure that all
af yau have faund these four cases, but, even 'So', if you want to' laak at
them this afternoon ar tomarrow marning before court they will be
here for you tOIreview.
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Providence Fprge v. Miller Manufacturing [178] Campany, 177
Va. 129. I would say in a sense that probably is a farerunner af the
athers I will give you.

Mr. Spratley: I believe thahs cited in Leake, Yaur Hanar.

The Caurt: Yes. Leake v. Richardson, 199 Va. 967. This is in a
little inverse order her,e. Baerner v. McCallister, 197 Va. 169. Improved
Realtyv. Sawers, 195 Va. 317. And, lastly, Wickouski v. Swift, 203 Va.
467.

Gentlemen, I dO'believe that these faur cases caver all af the law
relating to' mill pands in Virginia, and as I have faund them I pass thase
an to' you. If yau haven't already laoked them up, if yau w!Quldlaak at
them I wauld appreciate it.

Mr. Cogar: A little earlier, Your Hanar, Mr. Spratley referred
to' the Bull Run Develapment case.

The Caurt: Gentlemen, that case deals with general adverse
passess~on, which is not in paint.

Mr. CO'gar: On the issue af adverse possessian, there is mentianed
in this case, which invalves a suit to' establish a baundary between
praperties, which is the statutory praceeding that [179] we are fallaw-
ing here, the principle that if the claimant ar the plaintiff can shaw a
peri ad af uninterrupted peaceful passes sian that is prima-facie evidence
af awnership, and it seems thart: it is sufficient to' sustain aur pasitian
unless they can shO'wdifferently.

The Caurt: GentLemen at the bar, I think adverse possessian as
to' the pond, which is a very fine paint, is what we are cancerned with
in the case before us, 'and I am -giving you these five cases. I sincerely be-
lieve Ithalt all of the paints are cavered in these cases, and yau may fit
your argument an your facts within these cases.

[184 ] * * *

l

Testimony of Maurice V. Johnson, Jr.

Direct Examination
By Mr. Spratley:

Q Will yau state yaur name and address, SIr. A Maurice V.
Jahnsan, Jr.



App ...46

Q What is your accupatian? A Plumbing and heating can-
tractar.

Q Are yau one 'Ofthe defendants in <this,case? A Yes, sir.

Q Wha are the ather defendants? A My wife, Jayce F. Jahn-
san, and my brother, Wade C. J ahn:san.

Q Da yau own any land in King William Caunty? A Yes, sir,
Ida.

Q Haw many parcels 'Ofland do yau awn? A Two.

Q When did you acquire this land? A Araund 1965. Latter
part of '65.

Q What are the sizes of these tracks af land? A One is 124
acres. The other is 64,%.

Q Where is the 124-acre tract located? A Adjoining the
Custis Mill Pand and 'Off Raute-I dan't knaw the raute number, ta tell
yau the truth. [185,] I think it is RFD 1.

* * *
Q What are the cantaurs 'Of yaur land? A When yau say

the cantQurs, yau mean what?

Q The high ground, law graund. A My deed calls far 124-
acre tract with appraximately 4 'Or 5 acres under water, the rest being
high ground with the exception 'Of twa p'Onds I have built an the land
since that time myself, andthere are appmximately 14 acres 'Of it I
built pands and gat underwater now.

[189] * * *
Q What, if any, fishing have you dane in regard tOothis property?

A I am nOotmuch Oofa fisherman myself. I don't fish much. I have
fished a little bit in the lakes that [190] I have built, maybe twice in
the three years.

[191] * *' *
Q Mr. Johnsan, directing yaur attentian to' Plat Baak 5, Page

115, I wauld like you ta look at that page and then tell me if yau have
ever seen the plat before? A Yes, sir, I have.
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[192] Where did you first see that plat? A My neighbor, Mr.
Wayne JohnsiOn, has a plat like that. It looks more the original than this,
or, at least, something as good as that.

Q Is your property shawn on that plat?

Mr. Cogar: If Your Honor please, at this time I would like to
interject an objeot~on to any testimony relating to this plat which has
been mentianed previausly and to which yesterday I indicated that we
objected to its introductian.

The Court: All right. Will you state your,reasans for the abjectian.

Mr. Cogar: Yes, sir, I will, Your Honar. The Caunt 'Of Appeals
in twa cases, Christian v. Bulbeck, 120 Va. 74, and again in RO'binson v.
p.eterson, 200 Va. 186, has held that a plat, a recarded plat, [nat] re-
ferred to in a deed 'Or 'Otherwise identified, just a plat of recard, is not
admissible in evidence in a boundary dispute case, and, if I may, I will
read just the headnote fram these twa cases.

Reading first from Christian v. Bulbeck, which says:
A plat nO't referred to in 'Ormade a [193] part 'Ofthe chain of title

of either plaintiff 'Or defendants an the trial ofa partition under Acts
1912, page 133, is nat admissible as evidence of the extent O'r Location
of the metes and baunds covered by the true title, 'Or of that cavered by
the colar 'Oftitle of the def.endants.

The Cour't: Well, gentlemen at the bar, have yau all nat been re-
ferring to Ithis map all the way thr'Ough this trial? Both sides?

Mr. Spratley: Yaur Honor, Mr. Fleet referred ta this plat. I think
this is where he got the general projectian 'Ofthat line on the plaintiff's
exhibit.

Mr. CO'gar: If Your Honor please, Mr. Fleet did refer to' it. At
the time he referred ta it, he stated that for the purposes of projecting
this line he had looked at the grant of the Commonwealth. The Seaton
Line on the grant 'Of the Cammonwealth. He had laoked at the line
appearing an the Lee deed ta the Custis Club, and he had seen this line
an this plat. But this plat is nat referred to in any deed in the court-
hause of King William Caunty.

The Court: As well as I remember, I didn't [194] Mr. Fleet refer
ta this map also? He said he found on the 50-acre tract some pales, or
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something, an old post? And didn't he point 'Out where they stopped
and he took O'fffrom that pO'int on?

Mr. Spratley: Your Honar, he also said that this line, this northern
line ion this tract, was very dose to' his red line, and that he had con-
sidered both of them.

The Court: That's cO'rrect. And I believe some question was
asked about wurses and distance. He said they were very clO'se.

Mr. CO'gar: That's cO'rrect, Your Honor. If it were referred to' for
that purpose and that purpose alone, but if it is now to be offered as
evidence to' indicate the awnership of this defendant, we say that under
the ruling of these two cases it could not be clearer that unless the plat
be identified in a deed. then it is nO'tadmissible for that purpose. Or else,
I could put any plat in.

The Court: I understand, Mr. Cagar, the point that yO'umake. In
O'ther wO'rds, the plat that is not authenticated in a chain of title would
have no relatiO'n to' that chain of title because anybody could record a
plait.

[195] Mr. CO'gar: That is correct.

The Court: But the paint here is that this map has been referred
to' by you gentlemen, first of all, by reference and in connection with
the first exhibit that was shown to the Court of a red line called the
Seaton Line, and i,t was compared with this map, which is recO'rded in
Plat Book 5, Page 115.

Mr. Spratley: Yes, sir.

The Court: All right. The Court will allO'w it for those purposes.

Mr. Cogar: As to' the locatiO'naf the line?

The CO'urt: That's correct, sir .

.By Mr. Spratley: (Continued)
Q Mr. Jahnson, would you look auhis plat. AYes, sir.

Q Is the 124 acres that yau awn on that plat? A Yes, sir.

Q Where is it located an that plat? A In the left hand side
here.

Q Would that be the westerly side? A Yes, sir.
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Mr. CO'gar: If YO'ur Hanar please, I abject tOithis testimany. As I
understand, this defendant [196] by swarn answers to' interrogataries
has stated, and he has stated in caurt by deeds intraduced, that he
relies upon thase deeds and the deed of Pilcher far his chain O'f tide.
Thase deeds speak far themselv,es, and I dO'nat think i,t is appropriate
far him to' say that his land which he 'Owns is shawn an that plat which
is nat identified in any af the evidence. The deeds speak fOir 'them-
selves.

[199]* * *
The Caurt: I believe the clerk will verify if we call him to' the

stand that the recards here were destrayed in 1885. On January 24,
1885, the recards were destrayed.

The Caurt: Gentlemen, we will proceed an to' the next questian fo.r
this witness.

The Caurt: Gent1emen at the bar, based upan twO' premises-its
being an ancient dacument and its embracing the land af the defendants
-the Caurt will allaw it to' be intraduced as Defendants' Exhibit
Number 11.

Mr. Cagar: Let ,the recard shaw the plaintiff objects and excepts
to' the ruling af the Caurt an the ground that there is nO' evidence that
it is an ancient dacument and there is nO'evidence that it daes embrace
the land af the defendant.

Mr. Cogar: If Yaur HanO'r please, I [211] hesi,tate to' interrupt,
but I understand the Caurt's ruling, and I have excepted to' it, there
will be nO'plat o.ther than a capy O'f this intraduced. Am I carrect in
my understanding of that?

The Caurt: As I understand it, Mr. Spratley will thraugh same
way ar another. Whether it can be dO'near nO'tthraugh the clerk's affice,
I dO'nat knaw. I understand his machine is toO' small for it. I dO'nat
know whether same arrangements can be made to repraduce the plat
atherwise. Mr. Spratley, it will have to' be repraduced. Yau knaw,
gentlemen, that we cannat take the recard out O'f the clerk's o.ffice, So'
it will have to.be repro.duced in same fashion.

** *

* * *[210]

[205]
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Mr. Spratley: I am willing to go sO'far as to talk to' Wayne John-
son about that plat and show it to counsel to make sure it conforms
with this one if that would help matters. I cannot assure the Court that
I can do this but I will certainly try.

[212] * * *
Cross Examination

By Mr. Cogar:
Q I believe, Mr. Johnson, in your testimony-I am nO'tpurport-

ing to quote you exactly-you said that under yO'urdeed you got title to'
4 or 5 acres underwater. A That was my understanding upon buying
it, yes, frDm the original owners.

Q Will you tell us what deed you are referring to'? A From the
deed from David Howard. And, actually, mine came through a chain
through Becker and so forth.

Q Would you tell this Court what deed it is that you refer to'
that conveys rt!oyou 4 or 5 acres of wa'ter under the pond? A There
is nothing mentioned to my knowledge [213] in the deed about under the
water. It says to' a point and a line to be determined by survey, which I
am trying to get a survey.

{217] * * *
Q Mr. Johnson, you received a letter from the president of

Custis Club back in 1968, advising you of their ownership of this
club, did you nort? A If you say I did. If you have a copy of the
letter, I guess I did. I don't remember a date-I mean, the date. I have
had a letter from them I am sure, yes.

Q I am sorry. I said 1968. I will hand you a letter under date of
April 8, 1969, and ask you if yO'uwill read it. It is addressed to you
and is purportedly signed by Charles A. Rose, president of Custis Fish-
ing and Hunting Club. I will ask you if you wi11lolQikat that and advise
the Court [218] whether you received this letter. A (Observing
letter ) Yes, I received this letter.

Q Will you read that letter, the body of the letter, to His Honor.
A - Dear Mr. JO'hnson:

It has come to our attention that earth has recently beenmov,ed
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from your proper1ty into Custis Pond which is owned by the Custis
Fishing and Hunting Club.

As any use of the pond constitutes a trespass upon our property,
we request that you refrain from any encroachment in the future.
Very truly yours, Charles A. Rose, President, Custis Fishing and Hunt-
ing Club.

Mr. Cogar: Having been r,ead in the record, I see no necessity to
include it.

Q Mrs. Hite, where do you live? A I live ih the West Point
community in the lower part of King William County.

Q Do you live anywhere near~he Custis Mill Pond? [246] A.
Yes, I do.

[230] * * *
Q This is Defendants' Exhibit Number 6, which I am handing

you, Mr. Johnson, which, as I tmders1tand it, is the deed which you
stated in your answers to interrogatories that you relied upon. Is that
correct? A That is the best deed, the oldest one I could find, y,es.

Q Now, will you read the first paragraph of the languag;e 'Of the
grant? What is the date of that deed? A 13th day of October 1882.

An area 'Of 124 acres, part and parcel of the tract wherein the said
parties of the first part now reside called and known at Huntsville
near Custis Old Mill, the boundaries of which 'said area of 124 acres
to be as follows:

Commencing at the corner on the main road leading from West -
Point to King William Courthouse, between the said tract, Huntsville
and the land lately owned by Charles Bray, following the said line down
to Custis Mill Pond, thence down the line of said Mill Pond Ito a point
to be determined by survey, from whence by a line [231] parallel with
the aforesaid line between Huntsville and the Bray tract tOi the said
main road, will make the said complement of 124 acres.

[245]

By Mr. Spratley:

* * *
Testimony of Mildred P. Hite

Dir,ect Examination

* * *
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* * *
Q Are you a defendant in this case? A Yes, sir.

Q Are you part-owner of the 124-acre tract and the 64-acre tract?
A Yes, sir.

Yes, sir.
*

*

*'*

* *

Direot Examination

Testimony of Wade C. Johnson

Mr. Johnson, do you do any fishing? A

Do you do any .fishing ? AYe's.

[254]

[257]

Q
Q
Q. What, if any, fishing have you done in Custis Mill Pond?

A I have been there on different occasions [258] through the years.

By Mr. Spratley:

Q Haw long have you lived in thi's area? A Nearly 63 years.

Q Do you know Maurice V. Johnson? A Yes, sir.

Q Where do you live in relation to him? A On the next farm .

.Q Did your family own property in that area for a number of
years? .A Yes, sir.

Q Are you familiar with the property ownership? A Yes, sir.

Q When did your family first acquire land in the Custis Pond
Area? A My grandfather owned the property and it wa's inherited
aJt the time. I can't tell you the date that he acquired it. I don't know.

Q What was his name? A Samuel D. Pilcher.

[251] * * *
Q Mrs. Bite, have you ever fished in the Custis Mill Pond? A

Yes, sir.

Q Did you get their permission to fish there? A Never con-
sidered that it was necessary. We had property .that bordered the pond.

Q Of your own knowledge has any member of the your family
fished in there? A Yes, sir.



Q When was the first time yO'u went there? A I guess saO'n
after my brather, Mr. Jahnson, and Becker and Branch and Mr.
W arnam bought the property.

Q Did YO'uO'btain permission from anybody to' fish there? A
I went there with Mr. Branch ance. And O'ne of the gentlemen that
was here in caurt yesterday, that was a member of Custis Fishing
Club, invited me O'netime to' gO'.

Q Have YO'Ufished O'n any other occasions? A I have been
back quite a f,ew times since.

Q From whom did you get permi'ssian? A Well, Mr . .Branch
at that time. I didn't gO' up there much befO're I had anything to' dO'
with it.

Q Why did you gO'with Mr. Branch? A Well, he was gO'ing.
I enjO'yed fishing.

Q Did he have any interest in the pO'nd at that time? A He
was a part-O'wner in the praperty.

Q Since you became an 'O,wnerhave yO'Ubeen fishing in that pO'nd?
A Yes, sir.

Q Did yau get permission from anyane? A NO',sir.

[259] Q Have yau ever taken any O'f your friends aut fishing
withyau? A Yes, sir.

Q. Have you given any O'f yO'ur friends permission to' fish in the
pO'ndwhen you were not there? A Yes, sir.

Q Haw frequently have you dane that? A Maybe ten ar
fifteen people.

* * *
Crass ExaminatiO'n

By Mr. Ellis:
[261] * * *

Q Did the caretaker af Custis PO'nd ever ask you to' leave ar
ask yau what you were doing O'nthe property? A Nat during that
period. He has since. I have samething to' dO'with it. Mr. Lipscomb.
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Q Did he ask you to' leave on any 'Occasion? A He and I pre-
sume it was his wife came out one day while two friends of mine and
myself were out in the boat, and he came up and asked us whO' we were,
where we were from. I let my twa friend dO'the talking. I knew him but
he didn't recagnize me. At the time I had a mUSItache, which I [262]
didn't have befare. He told me-or, he was more ar les.s speaking to'
them, ar all of us, and tald us that we had to' leave, that they had an
injunctian to'make us stay aut af the pand, that Mr. Jahnsan didn't have
the authority. Sa I asked him then, you mean yau have an injunction
to' keep us fram fishing?

[264 ] * * *

* * *
Cross Examinatian

By Mr. Cagar:
[267]. * * *

Q What kind of baat were yau in when you [268] fished an the
pand? A We drug an aluminum boat down thr:augh the woods to'
the lake.

* * *

Testimony of James A. Cowardin

Direct Examinatian
By Mr. Spratley:

Q Did yau have any relatives or did yaur wife have relatives
living in the vicinity of that pond? A My bfOlther-in-Iaw's father-in-
law awned the praperty at that time.

Q 'What was his name? A Mr. Harw'ard.

Q Have you ever fished in Custis Mill Pond? A y,es, sir.

Q When wa!s this; sir? A It was February and March 'Of '65.

Q From wham did yau get permissian? [265] A Fram Mr.
Haward.

Q Did you ever receive any permissian fram the HUI1lt Club?
A NO', sir.

Q Have yaufished there mare than ance? A Yes, sir. Several
times.
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Where daes he live? A He lives in Hamptan.

Is he gaing tlOtestify in this case? A I have nO'idea.

Q WhO'is "we"? A My brother-in-law and 1.

Q What is his name? A Ray Farmer.

Q
Q
Q Did yau five times drag a baat dawn there? A NO',we didn't

drag it five times. Once was enaugh.

Q You drug it from a raad, didn't yau? A Fram as far as
we cauld drive in the raad. They had a sawmill abaut midways of the
farm there. We drave 0110 the sawmill. Fram the sawmill we drug it
through a lagging road. And ance was ,enaugh for me.

* * *

The Court: It is naw 11 :30. The Court has heretafore been re-
quested to' have a further hearing in the matter of Custis Mill Pando

The Court: Gentlemen, as heretofar,e ruled, as all of yau gentle-
men knaw, the Caunt denied the permit to legal premise of adverse
passession of descriptian as heretofore stated. The Caurt adapted at
th3.!t time the line as shawn in the grant by the deed from George
Wa:shington Park Cusltis and So'forth and the Caurt ardered that that
line be carried aut.

It is heretafore reparted back to' the Caurt that it cauld nat be
done withaut surveys. Both parties have made surveys. So', therefare,
the Court feels like I have fallowed the evidence as brought farward
here.

I dan't believe there is any error. There may be but I don't believe
there is any error up to' this point.

[81] And in accepting the evidence taday, the Court was very
much impressed with both of these witnesses braught forward here
,taday, Mr. Savage and Mr. Shaw. However, I believe the evidence will
strangly show that Mr. Savage did not follaw the direction of the

** *

EXCERPTS FROM REPORTER'S TRANSCRIPT OF TESTIMONY
OF AUGUST 7, 1972

* * *

[80]

[3]
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Court to carry out the Seaton line, and in fact, in his testimony I be-
lieve he said that he gave no significance rto the deed of Washington
and no significance to the plat.

The Court at the very outset this morning has suggeSited an in-
dependent survey based on the O'ldcase brO'ught forward here. Later,
however, aflter having heard evidence here today the Court feels like it
would be 'Of nO'good report to send out another expert to' follow the
Seaton line in the deed of Washington, because I believe they would
follow ,exactly what Mr. Shaw did.

He was asked to dOlthat whereas Mr. Savage was not a'sked to do
that. Therefore, the Court would adopt Exhibit NO'. R and ask that it be
incorporated intO'the Order of the Court.

Gentlemen, both sides have possibly prevailed in this case in the
last hearing and [82] in the hearing today. Since the plat is the later
evidence that has been brought forward which the Court would accept,
the Court would ask that Mr. Ellis and Mr. Cogar to prepare the Order
based under their survey and submit it to Mr. Spratley fO'rhis signature.

The Court thanks all counsel at the bar again for their con-
sideration in this case, officers of the Court and the reporter and all the
parties hereto. Court now stands adjourned.
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