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VIRGINIA |
IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

JULIA LAWHORNE
Personal Representatlve
of ELMER R. LAWHORNE, Deceased,

Plaintiff

V.'

UNIVERSITY OF VIRGINIA HOSPITAL
Charlottesville, Virginia

JOHN F. HARLAN, JR.

Hospital Director

M 4 Main Hospital Building
University of Virginia Hospital
Charlottesville, Virginia

ALEX H. SAWYER : » :
Assistant Director ' MOTION FOR
Ground Floor Outpatient Department ' JUDGMENT
University of Virginia Hospital

‘Charlottesville, Virginia

ANDREW R. PULITO, M. D.

Veteran's Hospital
Salem, Virginia,

Defendgnts
TO THEﬁHONORABLE DAVID F. BERRY, JUDGE OF SAID COURTﬁ

- Now comes your'Plaihtiff, Mrs. Julia Lawhorne,
”Personal=Representative of Elmer R. Lawhornre, deceased,
and repfesents unto the Court‘aé follows: -

1) Yoﬁr Plaintiff is the mother and duly
qualified personal representative of Elmer R. Lawhorne,
having been so qualified in NélsOn County Circuit Court
on March 15, 1971. | |

2) Elmer R. Lawhérne, died at ﬁhé University of

Virginia Hospital on March 24, 1970.



3) The University of Virginia Hospital is located

"in Albemarle County, Virginia.

4) John F. Harlan, Jr., is and wes at all times
relevant to this matter, chief administrator for the Univer-
sity of Virginia Hospital, and as such is responsible for its
practices and procedures;

5) Alex H. Sawyer is, and was at all times rele-

vant to this matter, Assistant Director of the University of

- Virginia Hospital for Emergency Room practices, and as such

is respon51ble for its practices and procedures.

6) Andrew R. Pulito is a medical doctor, a
member of the staff at the'University of Virginie Hospital
and serving temporarily at the Veterans Hospital, Salem,
Virginia.

7) - On March 8, 1970, Elmer ﬁ. Lawhorne received
a serious blow to his head and was~carried to'the'Emergency
room of the University-of Virginia Hospital. |

| 8) .While at the Emergency room of the University
of:Virginia Hospital, Elmer R. Lawhorne was seen by Dr.
Andrew R. Pulito, treated and released on early March 9,

1970. At that time x-rays of Elmer R. Lawhorne's skull

were taken which showedea.fracture, but Mrs. Julia
- Lawhorne, to whose care Elmer R. Lawhorne was released was

not so adVLSed

9) Elmer R Lawhorne and Mrs. Julia Lawhorne

were adv1sed by agents of the University of Virginia Hos-

pital that there was nothlng serlously wrong with Elmer R.



Lawhorne had suffered a fracturea skull.

11) From the time that Mrs. JuliabLawhorne re-
trieved Elmer R. Lawhorne from the University of Virginia
Hospital until‘the evening of March 10, 1970, Elmer R.'
Lawhorne never left his bed at his home in Tyro, Nelson
County, Virginia.

12) On the eveniné of.March 10, 1970, Elmer R.
Lawhorne's condition worsened to such a point thathrs.
Lawhorne had him returned to University of Vifginia'Hospital.

13) Between the time of his releése from the
University of VirginiagHospital on early March 9, 1970, until
Mrs. Julia Lawhorne,had-him returned to said hospital-léte

"March 10, 1970, neither Andrew R. Pulito nor the University
.of Virginia Hospital made.any effort whatever to have Elmer R.
Lawhorne returned to the University of Virginia Hospital
for furthef treatment or examination.

14)  On being returned to University of Virginia
HOspital-on March 10, 1970, it was discovered that Elmer
R.vLawhOrné had.suffered.a fractured skull on March 8, 1970;
and he was treated at once. |

15) . Between March 10, 1970, and March 24, 1970,
Elmer R. Lawhorne's condition deteriorated; he developed
meningitis and died.

16) The delay of two days in diagnosing and
treating the factured skull was the proximate cause of the

death of Elmer R. Lawhorne.



17) Dr.'Andrew R; Pulito was negligent in that
he did not properly determine that Elmer R. Lawhorne
suffered from a fractured skull before releasing him early
on March 9, 1970.

| 18) Dr. Andrew R. Pulito was negligent in

that he did not summon Elmer R. Lawhorne back to University

of Virginia Hospital after determining that he"had suffered

a skull fracture or possible skull fracture, or, in the
alternative, in that he once again failed to ascertain

from the x-rays that Elmer R. Lawhorne had suffered a skull
fracture or possible skull- fracture.

19) The University of Virginia Hospital was

negligent in that through its facilities, agents; .employees
‘andvrepresehtatives, Elmer R. Lawhornefwas negligently

diagnosed and was not summoned to the hospital for treat-

ment when the error of diégnosis had been discovered.

20) John F. Harlan, Jr.,~chief administrator
for the University of Virginia Hospital, was negligent in
that the staff:andvprocedures of the University of Virginia
Hospital were inadequate.properly_to diagnose and treat
Elmer R. Lawhorne's wound, and inadequatevto-summon him to
said hospital when error was discovered.

-21) Alex H. Sawyef, chief administrator for the
Emergéncy-Room of the University of Virginia‘Hospital was
negligent in that the staff and procedures of the Emé:géncy R

Room of the.University of Virginia Hospital were inadequate
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prdperly to diagnose and treat Elmer R. Lawhorne's wound,

“and inadequate to summon him to said hospital when error

was aiscovered.

22) Julia Lawhorne is a widow of over 60 years

of age, living alone in Tyro, Nelson County, Virginia.

| 23) Elmer R. Lawhorne was 32 years old when he
died; was Julia Lawhorne's sole companion in her aging, |
was the joy and only interest in her life, and cared for
her in her infirmity. |

24) Through the death of her sole companion,
Julia Lawhorne hés suffered irreparéble loss of aid and
companionship'in her declining years.

25) Elmer R. Lawhorne is also survived by a
brother,'Raymond‘Lawhorne, who lived near Elmer R;_Law—
horne, and has been deprived of his‘brbther and companion. -

WHEREFORE, Plaintiff praYs»this Honorable Court
that she bevawarded.damages in the]émount of $50,000 to
be shared between her and Raymond Lawhorne invsuqh pré—
portion as to this Honofable Court seem fair and appfo-
priate, against defendants in that their negligenée was
a proximate cause of the wrongful death of Elmer R.
Lawhorne, for whose estate youf Plaintiff is personal re-

presentative.

MRS. JULIA LAWHORNE S
Personal Representative of . .
ELMER R. LAWHORNE, Deceased

. By Counsel



Lowe, Dwoskin & Gordon
1111 West Main Street
Charlottesville, Virginia
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VIRGINIA:
IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

JULIA LAWHORNE, Personal Representative
of ELMER R. LAWHORNE, Deceased,

Plaintiff
Ve
UNIVERSITY OF VIRGINIA HOSPITAL, } PLEA OF
‘ ' IMMUNITY  AND

JOHN F. HARLAN, JR., ' " MOTION TO

' ~ DISMISS

" ALEX ‘H. SAWYER, ‘

and |
ANDREW R. PULITO, M. D.,

Defendants

FComes now thelDeféndaht) Andrew R. Pulito, M. D.,
and moves the Court to dismiss this action for lack of
jurisdiction on the following grounds:

1. Thét on the 8th day svaarch, 1970, and at
all other_timeé relative to the allegations contained in
the Motion for Judgment herein, he was an employee and
agent of the University of Virginia Hospital, an in-
stitution and agency of the Commonwealth of Virginia.

2. That he was on the 8th day of March, 1970, and

at all other times relative to the matters. alleged in the

Motion for Judgment herein, performing his official duties
and acting within the scope’of'hiS'employment-as'an,agent
of the Commonwealth of Virginia in the care and treatment

of the Plaintiff's decedent, Elmer R. Lawhorne, while a

7 a



patient at thevUniversity:of Virginia Hospital as alléged
iﬁ-the Motion for Judgmént herein.

| 3. That the acts of the Defendant, Andrew R.
Pulito, M. D., in the_performance.of'such care and treaﬁ—
- ment were'the acts of the Commonwealth of Virginia.

4. Thaf the Motion for Judgment is in substance
an action against the‘Commonweélth of Virginia'in50£ar as
the Defendant, Ahdrew !. Pulito, M. D., is éoncerned,
although the Commonwealth of Virginia be not named as a
party. . | -

5. That the Coﬁmonwealth, és well as its agents,
officers, and employees, is immune from suit fér negligence,A
or other tortioué action without its consent.

6. That the General Assembly of Virginia has not
~consent to this suit or any other aption sounding in tort
against the officers, agents, and employeés df the Common-
wealthvof Virginia, and as‘a resultbthereof, the Defendaht,
Andrew R. Pulito, M. D., is immune to the type action
hefeih‘pending. _ _

WHEREFORE, it isvrespectfully suggested that this
‘Coﬁrt is without 5uriédiction té enter judgment in this
action“and it is, -accordingly, moved thatbthis Court take
.. no further cognizance of thié action and thét the Defendant,
f.AndreW‘R..Pulito, M. D., be dismissed éSja'paftvaefendant.

'ANDREW R. PULITO, M. D..

By Jack B. Russell
Counsel
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Jack B. Russell
BROWDER, RUSSELL LITTLE & MORRIS
1510 Ross Building

Richmond, Virginia 23219



VIRGINIA

IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

JULIA LAWHORNE,
Personal Representative of
Elmer R. Lawhorne, Deceased,
Plaintiff
V. .

UNIVERSITY OF VIRGINIA et al,
. Defendants

PLEA OF IMMUNITY AND MOTION TO DISMISS
OF JOHN F. HARLAN, JR. AND ALEX H. SAWYER

Come now the Defendants,-John F. Harlan, Jr.
and Alex H. Sawyer, -and for their special plea of immunity
and motion to dismiss this action for lack of. jurlsdlctlon
say as follows: |

1. They are and were:at all times relative to
the ‘allegations contained in:the motion for:judgment here-

in, employees and agents of The Rector and Visitors of

"~ the University of Virginia, a corporation, which is-an

institution and agency of the Commonwealth of Virginia.. .
2. They were, at all times reiative to the-
llegatlons contained in -the motion for judgment herein,
performing their official duties and actlng w1th1n the scope
of their employment as agents of the Commonwealth of
Vlrglnla in organizing the staff and procedures . of the
University of Vlrg;nla Hospltal and the Emergency Room
thereof and in all other acts performed in connection with -

operation of such hospital and all components thereof.

10 a



3. The acts of these Defendants as Director
and Assistant Director of the University of Virginia Hos-
pital were the acts of the Commonwealth of Virginia.

4. The motion for judgment is in substance an
action against the Commonwealth of Virginia insofar as the
defendants John F. Harlan, Jr. and Alex H. Sawyer are
concerned, althdugh the Commonwealth of Virginia is not
named as.a.party;

5. The Commonwealth of Virginia, as well as its
agents, officers, and employees, is immune to an ection for
negligence or other tortious action without its consent.

6. The General Assemnly of Virginia has not
qonSented to this action or any other action sounding in
tort egainst the officers, agents and employees of the
Cemmonwealth of Virginia, and as a result thereof the
Defendants, John F. Harlan, Jr. ané Aleer.,Sawyer, are
immune to the type of action herein pending.

WHEREFORE, it is respectfully suggested that this
vCourt:is without'jurisdiction to enter judgment in this :
action and it is accordingly moved that this: Court take
no further cognizance of this action unless the Defendants,
John F. Harlan, Jr. and Alex H. Sawyer, be dismissed as
~parties Defendant. | _ |
Respectfuily-submitted,

JOHN F. HARLAN, JR.

and :
ALEX H. SAWYER

By Counsel

11 a



Counsel:

MCGUIRE, WOODS ‘and BATTLE

‘Court Square Building
By Edward'R. Slaughter, Jr.

I2
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VIRGINIA

IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

JULIA LAWHORNE
Personal Representative of : .
ELMER R. LAWHORNE, deceased MEMORANDUM OF LAW

IN OPPOSITION TO

V. , , PLEA OF IMMUNITY

AND MOTION TO DIS-

UNIVERSITY OF VIRGINIA, et'él. MISS

*kk

' II. THE ADMINISTRATORS
As to the administrators, plaintiff urges this
Court to follow the Wisconsin rule, in the absence of any

specific Virginia authority on the question. Wisconsin

_holds the administrators liable for negligent acts of

practitioners in the hospital. Drefahl v. Connell 85 Wis.

109 (1893)

IIT. LIABILITY OF AN INTERN -

The issue of Dr. Pulito's liability calls for
finer analysis, however.
At Common law, even in the presence of immunity,.

the doctor himself is liable for his own negligence in

“treating patients. Schloendorff v. Society of New York

. Hospital, 24 N. Y. 125 (1914); Maia's Administrator 1;

Eastern State Hospital, 97 Va. 507 514 (1898).

But in the case at bar, the treating physician

. is not a doctor in private practice, but a hospital in-

13 a



tern. The Court is faced with the problem of_determining
whether the interﬁ‘in this case is to be treated as a
doctor orvas something less. |

It has been suggested that the inquiry focus on
the issue of whether a doctor-patient relationship has
been entered into.

As the first index of such a relationship,.it
should be noted- that the surgical intern was acting pur-

suant to a special state license. This certainly'indicates

13 b



the state and hospital feel it is necessary to make sure

' that their interns have achieved a recognized level of

proficiency; This special license is extremely important.
By insisting upon it, the state and the hospital must
assume that the intern will be dealing with patients.
Secondly, at the University of Virginia Hospital
the.surgicalfintern has broéd, and in.ﬁct,vultimate
authority in dealing with emergency room patients. The

intern can have the patient kept in the hospital, can send

him home, can perform minor operations, or consult further

to determine the appropriate course of action.
Plainly,'in the eyes’ of the hospital, while he

is in the emergency room, an emergency room patient is

-under the sole care of the surgical intern. Even after the

patient has'been admitted to the hospital, it is not
necessary for the surgical internﬂté-consult any one else
to determine what course should be taken with the patient.
once a person has been admitted to the hospital,
he is, by definition, a patient. It is-only logical to
assert that'one who solely treats him, is his doétor.
Especially is this so when the doctor is an M. D. and
specially 1icensed by the state to treat patients under
circumstances such as those of the emergency room.

‘Another important indicator is the fact that

- the radiologist assists the surgical intern in making his

' diagnosis. It would be esxtraordinary to hold that the

14 a
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entire Radiology Department of.the Uniﬁersity of Virginia
Hospital'ié assisting in the diagnosis of an admitted
patient someone whoﬁ they do not consider a doctor
in every accepted sense of the word. The surgical intern
is the captain of a very expensive and proven ship.
Finally, the admitted patient clearly looks to the
surgical intern as his doctor. The paﬁient is ignorant of
the ways of medicine and is not likely to quéstion the
surgical intern's judgment, even if the patient is con-

scious. The surgical intern is called "doctor", is

" treated with deference by staff and nurses, and he is in

plain charge of the disposition of the patient. The
patient believes the surgical intern is his doctor. If
the hospital does not, it has been intentionally deceiving
the patient in this regard; |

Every factor, from state licensing to hospital pro-
cedure, points very clearly to the fact that the hospital
considefs the surgigal intern the patient 's.doctor.

'And indeed, since the'surgicél intern does treat
the patient and determine his future treatment, it is
lundeniable that the surgical internvas the sole physician
tréating the patient is his doctor. Ciearly,.no one
else can be. If the sﬁrgical intern is not thé doctor, the

patient-haS»not,been treated by a doctor even though he

‘believes he has been and the hospital wants him to believe:

it.
15 a



'There is one more improtant test, however. That
is the presence of liability insurance must necessarily
imply:a waiver of the defense of sovereign immunity for

the purchaser. 1957-58 Attorney General's Opinions 49.

Although it is not in evidence as to whether Defendant
Dr. Pulito had liability insurance, the court should
permit plaintiff to propound interrogatories to Defendant

to determine the issue.

'CONCLUSION
Plaintiff respectfully request that the Court
deny defendant's Motions to Dismiss and require the
Defendants to answer within'21 days, or, in the alterna-
tive, deny the Motion to Dismiss of the adminiétrators
‘and Dr. Pulito and require them to answer within 21 -
. days, or, in the alterﬁative, deny Dr. Pulito's Motion
to Dismiss and require him to answer within él—days, or in
the alternative, permit Plaintiff to propound interroga-
fories or seek a stipulation concerning the possession of
,viiability insuranée by Dr. Pulito at the time of the
act cohplained of in plaintiff's Motion for Judgment.
" Respectfully submitted,
JULIA LAWHORNE, Personal
Representative of ELMER R.

- LAWHORNE deceased

By Counsel

~F. Guthrie Gordon, III
Lowe and Gordon ~
1111 West Main Street -
Charlottesville, Virginia 22903
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VIRGINIA

- IN THE CIRCUIT COURT OF ALBEMARLE COUNTY

JULIA LAWHORNE,
Personal Representative of
ELMER R. LAWHORNE, Deceased,
Plaintiff

Ve

. UNIVERSITY OF VIRGINIA HOSPITAL et al,

Defendants

JUDGMENT ORDER

This day came the Plaintiff and the Defendants
in the foregoing action, all by counsel, upon  the special
pleas of sovereign immunity-filed on behalf of all

Defendants. And the Court having considered the evidence

“introduced herein, heard arguments of counsel, and having

maturely considered the issues raised,'doth'find that

such pleas should be sustained.

Accordingly, the Court doth ADJUDGE and ORDER

that the pleas of sovereign immunity heretofore filed

. herein be, and they hereby are, sustained, and the Court

doth further ADJUDGED and ORDER that the Plaintiff recover
nothing of the Defendants herein and that each party shall

be responsible for his own costs.

~ENTER: David F. Berry
~-Judge

Date: September 1, 1972

17 ‘a



We ask for this:

Leigh B. Middledithc, Jr. -
LEIGH B. MIDDLEDITCH, JR.
Counsel for University of
Virginia Hospital

MCGUIRE, WOODS & BATTLE

by Edward R.'Slaughtef, Jr.

Counsel for John F. Harlna, Jr.
and Alex H. Sawyer

BROWDER, 'RUSSELL, LITTLE & MORRIS

- By Jack B. Russell

Counsel. for Andrew R. Pulito, M. D.

Seen:

LOWE, . DNOSKIN & GORDON

By P, Guthrie Gordon, I1III

Counsel for Plaintiff
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VIRGINTA
IN THE CIRCUIT COURT OF ALBEMARLE COUNTY
JULIA LAWHORNE,

Personal Representative of Elmer
R. Lawhorne deceased

v NOTICE OF APPEAL AND
s : ' ASSIGNMENTS OF ERROR

UNIVERSITY OF VIRGINIA, et al
Kindly take notice that the Plaintiff, Julia
Lawhorne, personal fepresentative of Elmer R. Lawhorne

deceased intends to appeal the final order of dismissal

-entered in the above case on September 1, 1972. The Plain-

tiff would ask that a transcript of testimony taken before
the Circuit Court of Albemarle County'on the 21st day of

September 1971 be made a part of the record hereof.

ASSIGNMENTS OF ERROR

Plaintiff assigns the fdllowing'as errors in
the above matter:
1. It was error for the Court to rule that an

intern at the University of Virginia hospital is protected

by the role of sovereign immunity.

2. It was error for the Court to rule that the
Defendants in the above matter are not liable to the Plain-

tiff by reason of sovereign immunity, which doctrine is in

violation of the Constitution of Virginia and the Constitution

- of the United States in that it violates Due Process of Law

and Equal Protection of the ‘Laws as guaranteed by the Con-

stitution of Virginia and the Fourteenth Amendment to the:

19 a



Constitution of the United States.

3. It was error for the Court to rule that ad-
ministrators of the'UhiverSity of Virginia Hospital are
not liable for torts committed by employees of the Univer-
sity of.Virgihia Hospital.

JULIA LAWHORNE
Personal Representative of

ELMER R. LAWHORNE, deceased

F. Guthrie Gordon, III

Lowe and Gordon

1111 West Main Street

20 a-



ALEX-H. SAWYER,

IN THE
SUPREME COURT OF VIRGINIA
At Richmond

JULIA LAWHORNE, Personal

representative of Elmer R. _
Lawhorne,vdeceased. . , plaintiff in Error
Vo.‘

UNIVERSITY OF VIRGINIA HOSPITAL

JOHN F. HARLAN, JR.

Defendants in Error

ANDREW R. PULITO, M. D.,

MOTION TO DISMISS e

To The Honorable Chief Justice and Associate Justices
of The Supreme Court of Virginia: _

Defendant, Andrew R. Pulitd, M.D., hereby moves
this Honorable Court to dismiss the appeal for which Plain-
tiff in error has petitioned on the grounds that at the
time the final order was entered By.ﬁhe court below dis-

missing the action against all Defendants, plaintiff did

not make known to the-court-heruobjeCtions to such

"action or her grounds therefor, nor were any objections

and grounds therefor noted in such order which counsel

 for plaintiff endorsed; and, pursuant to §8-225.1 of the
‘Code of Virginia - of 1950,as amended,.and Rule 5:7 of thé |
'Rules'éf“this Courty“as—amended, the plaintiff thereby"

_ wéived all such objectiéns as are cited asverror in her

fNoticé'of“Appeal=and“Assignmeﬁts of Error, heretofore

submitted to this Court;rand_furthermore,vhas shown no good

e
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cause why her failure to so state her -objections in the.
order of the court below should not result in dismissal

by this Court of her Petition for Appeal.

ANDREW R. PULITO, M.D.

By ' Jack B. Russell

Counsel

; D - o 22a
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IN THE SUPREME COURT OF VIRGINIA
At Richmond

"JULIA LAWHORNE,
‘Personal Representative of
ELMER R. LAWHONRE, deceased

V. | ‘ : RESPONSE TO MOTION
B TO DISMISS

UNIVERSITY OF VIRGINIA HOSPITAL
JOHN F. HARLAN, JR.
ALEX H. SAWYER

ANDREW R. PULITO, M. D.

.TO THE HONORABLE  JUSTICE AND ASSOCIATE-JUSTICES OF THE

SUPREME COURT OF VIRGINIA:
Plaintiff respedtfully requests that Defendants'

Motion to Dismiss be overruled. Section 8-224.1 of the

" Code of Virginia 1950 as amended and Rule 5:7 of the

Rules of this Court, as amended, far from imposing techni-

' cal requirements of order drafting, simply demand that

Plaintiff in error express his objections to the ruling
of the court specifically in the record and the Notice
of-Appéal and Assignments of Error. The record reflects
quite fully that counsel for plaintiff made known to.

the court his objection to the court's rulings, and even

- went so far as to submit a memorandum of law in support'

of his position. Neither the statute nor the rules impose

' any requirement-with respect to the order.

JULIA LAWHORNE

Personal Representative
of Elmer R. Lawhorne,
deceased

23 a



F. Guthrie Gordon, III
Lowe and Gordon

1111 West Main Street
Charlottesville, Virginia
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‘ IN THE
SUPREME COURT OF VIRGINIA
AT RICHMOND

JULIA LAWHORNE, personal
representative of Elmer R.
Lawhorne, deceased, Plaintiff in Error

Ve

UNIVERSITY OF VIRGINIA HOSPITAL,
JOHN F. HARLAN, JR.,

ALEXvH. SAWYER,

ANDREW R. PULITO, M. D. Defendants in Error

MOTION TO DISMISS

To The Honorable Chief Justice and Associate Justices
of the Supreme Court of Virginia:

Defendants, John F. Harlan, Jr. and Alex H,
Sawyer, hereby move this Honofable Court to dismiss the
appeal for which plaintiff in error has petitioned
on the grounds that at the time the final order was
entered by thé court below dismissing the action against
all defendants, plaintiff'did not make known to the court
her'objections to such action or her grounds therefor, nor
were any objeétions and grounds therefor noted in such
order'which-coﬁnsel for plaintiff endorsed; and, pursuant
to §8-255.1 of the_Codé of Virginia of 1950 as amended,
and Rule 5:7.of theARuleS'of this-Court,‘as-amended, the
piaintiff thereby waived all such objections as are cited

as error in her Notice ofiAppeal and Assignments of Error,

25 a



heretofpre.Submitted'to this Court; and furthermore, has
shown no good cause why her failure to so state her ob-
jections in the order of the court below should not

result in dismissal by this Court of Petition for Appeal.

JOHN F. HARLAN, JR.
ALEX H. SAWYER
By Counsel
CounSei:_
McGUIRE, WOODS and BATTLE
Court Square Building

Charlottesville, Virginia - S -

By

Edward R. Slaughtef, Jr.
Counsel for Defendants in Error
John F. Harlan, Jr. and Alex H. Sawyer
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or if anyone is at this time, I think it's most appropriate

“don't strongly urge that the University is not covered by the

Gordon, do you wish.to be heard at this timé‘on the matter of
immunity, or would you prefer to be heard at the conclusion of
the'evidenceé

GORDO&:' IAthink it would bé'most appropriate'for e
to bhe héard at the.end of‘the evidence. We haven't really gotten

into the argument of what, who is protected by governmental . immunity

if I allow the moving parties to present their authorities, or
may X add at this time, Your Bonor, that I think it is cleaxr that

I have nothing before me as far as their motions go at this time, .

éxcept’their allegation that they are covered. So, I would cers

equest at this time that after argument today that we

K

tainly
be permitted to submit memoranda on the issues that are raised.
COURT: Well, you don't'seriously-contend that the
UniVeisity.of Virginia Hospital a§ an agehcy of the'State, would
not be ehtitied to the sovereign immunity?
GORDON:V Well, we take the position, Your Eonor, that

sovereign immunity in Virginia. is as delineated through the

Courts an uncconstitutional proposition. We would at least like
. \ S e . |
it of recoxrd that we have opposed the granting-of immunity to

a ‘hospital for the grounds that Virginia does, but we certainly

doctrine as it exigts today in Virginia, sir.

COURT: Yes sir. Our real inguiry here today, if we

are going to take evidence, should be directed to the position

LANE’S COURT REPORTERS
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I the doctor defendant cecupies, it seems to me.
:2 CORDON: = I think there are issués concexrning adminis- L,
3 trators, too, Yoﬁr Honor, that we should get into, but ﬁhe‘
'4 University is mostvciearly unéer théiumbrella.
-5 | COURT: Well, it.may not havé a direét bearing in thic
6 case, but there is another case pending in which the Court has
71l heard in detail the chainfof cémmandkekplained as to the varicug
.8 positions within the administraﬁion,'but that question did not
9 involve a mémbe; of the staff in the same way that Doctor Pulito's
10 position . is involved in'tﬁis one, so unless youiWant-it.er the
.11 ﬁurpose_of the record, I.don't think:it needs any further clarifi-
12 cation foxr the Court,rbuﬁvthefother~caséwthatuwe»have panding
13 invelves & resident traince who.was:aISO'adcfendant in the suit
14 and I think the position of that resident wés without a deubt a
15 diffeient one‘from what it seems to be with Doctor Pulito i;
16} .this»casc.f'fhat resicent hadubeén'in'practice;“hadfbeen“an Army
17 surgeon in fact and was back for further trainiﬁg in the hospital,
18 ané’there may be a cdnéiderableidiétinctioh in the facts, here.
19 Althouéh that case 1313£ill pending and I think Mr. Slaughter
20 has reserved the right to submit additional authority, the,i
214 preiimiﬁéry ruling'que byjthe,C§urt infthat”case.was that -
2 Doétor Wwilliams was npt entitled to the doctrine, although the
= .hdspitél'and its staff, the a&ministfative’stéff were.
o GORDON: Yes sir.
25

COURT: Now you may want to introduce evidence to bear

LANE'S COURT REPORTERS
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further on the auestion of Mr. Harlan's angd Mr. Sawyer's in-
E

Gividnal llabllltv, bat I th*nx it's pretty wcll laid to rest as

far as this Court is concerned that the Univcrﬂity Hogpital

:and itg staff members,no‘ edlcal that. is those who are not

practicing med1c1ne as such, uou’d certalﬁly come under the
Goctrine.

- GORDON: Yes sir, if I may just reseﬁve‘arounnﬁt on
that paruicular poznt until th" end.

COURT : Yeg‘SLr,'

GORDON: Thank you, sir.

~ COURT: So, we'll go ahead with the evio ce at this

time, if you all wish Lo present testimony on the position of

£
(T
T
o
[N
0

Doctoxr Pulito and any other &étter you want to considex
point. |

RUSSELL}' Well, nmy indiqatidn from éll.counsel--
aﬁd_the other parties, I assume the Court is not - does not
as far as its concerﬂ¢d, dssire to have ahy evidence introduced
with-;espect to Mr. Harlan and Mr.:Sawyer, you'fe satisfied
as for as that's conce:nedf |

COURT: Yes sir.

RUSSELL: Yoﬁ do not want to go into the question c¢f

‘whether or'nct..;

' COURT: . Unless Mr. Gordon wishes to putAit in the

”recotd;'the'Court iS»ptepared.to rule on that on the basis of

what is already known about the hospital staff arrangement, but

Mr. Gordon may wish to put evidence in the record, to preserve t
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I think we can certainly'agreevhere as to what those positions

‘the positicn, we take the position that these are administrators

‘that., Perhaps we can discuss it before we adjourn today, but -

BEY: - Mr. Russell

GORDON: I don't believe that's necessary, Your Honof}

are and -I don't think anyone has any serious contention as to

COURT: Yes sir.
GORCON: - ...involved in the chain of command in the
hospital and make no...

- COURT: you probably could stipulate that.

GORDON: VYes sir. I think we should be straicht on

1 dop't believe theré's any ?roblem.

" RUSSELL: ﬁell; in light of that statement, then Your
Honor, I Qill_pfoceed with the evidénce as to Doctor Pulito
and call Doctor Muller, fifst.

COURT: rFine.

DOCTOR WILLIAM HENRY MULLER, JR., having been duly

sworn, testified as follows: -
" DIRECT EXAMINATION

| Q For the'tecord, Doctor, will you state yocur full
name, sir?
© A wWilliam Henry Muller, Jr.

’

Q And what is your occupation?

LANE'S COURT REPORTERS
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of Surgery and Surglcal Chlef of the hosplbal

. tion?
14

-in any capac1ty? And if so, in wnat capacity?

. of the Dbpartnent res ponvlble for his appo;nt.ent in some’ way°

A I am a surgeon.
Q And are you prescntly connected with the University
of Virginia in :.any capacity?.

A I am'as Professor and Chairman of the Department

Q And how long have yoq held that posxtlon, Doctorx
Muller? |
A: Nearly 17 years.
Q And as Chief aﬁd Chairman of the D;ou-tnent éf
Surgery, does the training of surgical residents or does the

surgical residency training program come under your jurisdic-

A It does in general surgery, yes.
- Q Now, in March of 1970, would you t@ll us whether

b
Andrew R. Pulito was at that time 1n the Department of Surcezy

A ' Doctor Pulito was a surgical intern, having been
appointed‘July'l,A1970. | |

Q And generally speaking.....he was appo;nted July
'69, I belleve...

A Iﬂbeg yoﬁr.pardon; July '69.byes;

Q. AL the t1m° he was anp01ntec were you as Chairman

A ;YeS,-I_and a committee selected him and we recomwend-

ed him to the medical policy committee of the hospital, -that he

LANE'S COURT REPORTERS
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- policy committee that appointed him.,

the University of Virginia Hospital is concerned?
-usually after his receiving his M.D. degree and it's his first
'to provide health services. Aand, in order to receive his educa-

- ment of surgery and chcr.departments. One of these was the

- emergency room.

 any,way?'

_hospital, except to provide services to those patients who came

. under his purview.

be appointed and it was the hespital director and the nedical

Q  And as a surgical intern was he, well, now, let me

ask you this, what is the capacityv of a surgical intern as far &

A Well, a surgical intern comes to .an institution

year of post-doctral training and he is there for education and |

tion he must provide health sexvices and in order to do this,

S

he spends a period of time in a number of arcas in the depart-

" Q Now, at the time that we are speaking of, which

-

was March 1970, was Doctor Pulito as a surgical intern, Gid he

receive any compensation from the University of Virginia Eospital

A His entire compensation was derived from the
University of Virginia Hospital.
Q And as a surgical intern was he permitted by the

hospital to engage in the private practice of medicine in .

A ‘No, not outside of the hospital of'actually-in the

>

Q Lo you know, Doctor_Muller,-whather‘Doctpr rPulito

LANE'S COURT REPORTERS
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they receive their M.D. degree, and Doctor Pulito was in this

way...would he or any othexr surgical intern have been qualified

first year of this training program?

was on March 8, 1970, licensed or qualified to practice surger
A Doctor Pulito did not have a permanent license in
the State of Virginia, but the State provides or the Board of

Health provides temporary licenses for those men who are not

n

terx

r

licénsed in the State for a period of,up to five years ad

category.

Q And what'is‘the purpose of this temporary license?

A Well, we receive interns from a wide geographicv
.area all over'the country and many pf them are not e;igible for
licensure in éhat many, and I think Doctor Puiigo fails into
this group, héve taken the Naéional Board Examination, the last
part.of which is8 not given ﬁntil well into the intern year,
thé first year, the first post-M.D.-year.. |

 Q And as a medical.studgnt ﬁp to ‘the time that he
received his degree at the iﬁstiﬁution..ét the medical schoocl

where he went, ox when he finished that training...put it this

on the basis of that training alone to do surgery?
A DNot as wa here today, no.
N Qinfhen the training which he was here to receive was
thenAesséntial to his'praéticing.sgrgerY?
A" Right, yes sir, |

Q And the surdical internship, I believe, is the

bt

)
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A It's the first year of a graduated, progressive.

. program of increasing responsibility.

Q And-how'many years would it take to progress through

the program?
A A minimum of five.
Q So a resident would be in his fifth year of trainirn

A At least.

'Q And with respect to the emergency room at the

University of Virginia Hospital, Doctor Muller, what dces the

P

surgical intern do?

A The surgical intern is tﬁe first physician to sce
emergenéy»patients as they enter the emergency foom. Ko makes
aﬁdiagnosis,-provides tréatmentféhdfin his judgment disposes
of them-as he believes is for their best}benefi;. This may be
ﬁdvreturn them home and advise“tﬁém“to return to the clinic, to
go to their local physician or to return to a clinic in the
UniQersity of Viréinia Eospital. ‘

Q  If-they require futther hospitalization at that
particularvtime,'can he-énter them into éhe,ﬁospital?

A  He can. |

Q Onée*they-areiadmitted to the hospital, does he

" have any further connection with them?

A NXo, his primary duty is in the emergency room and

once admitted .they are assigned to other physicians.

. Q@ Now, as far as the medical care in the emergency

g?
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Tl

‘room is concerned, you say the surgical intern is the first

work or are his duties performed?
: surgeon and then the chief resident surgeon and if necessary

he has on call an attending physician, attending surgeon, wio

“he may call.

XﬁraYSf‘the~reading'bf them.and interpretation?

one.to see them. Underxr whom Goes HCe..
A The first physician to sce them.

Q@ Yes, the first phyéician...uhder.whom does he

A Well, he....his immediate supervisor is a resident

L4

Q And when the surgical 1ntcrns bogln their trainin

Q

4]

program as a surgical intern are they given any instructions
to what they can and - -cannot do, how . «..under what circumstaances
théy*should‘Call'anotherfphysician? |
A Generally, yes} It's very difficult to lay down

concrete, specific instructions because each patient is an.
individual problem, but they.are.given.general'instruééions and !
they are advised to call on eomoone more - scnlor for consultation
ifvthe.;..if»they'ré unéasy about éhe'problem and if théy are not
entirely sure about the-problem or in theif own judgmént,»

| Q If a patxgnt comes ‘into. the emergency. room and

in the Judgmﬂnt of the gurglcal intern necds X—raya, who actually

or what department~of the hospital, handles the taking of the

A The Rad;ology Dﬂuarnmeﬂt handles this aspect cf the

. . . R s 1v
patients care, dlagnosiF and care, and the surgical intern usual

" LANE'S COURT REPORT ERS
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. transmitted to the surgical intern?

with other problems, but it is the responsibility of a physician

4ment?

is the surgical intern's responsibility, but I think that the -

interpretation that was given to him.

requests that a radiologic examination be made and the staff of
the Department of Radiolcgy carvies this out.
Q Under normal circumstances at 11 to 12 o'clock at

night, once an X-ray is taken how is the rcading of the X-ray

A The surgical intern usually follcws up on thom
personally. - He may or may not, depending upon how busy he is
_ . to
in the Department of Radiology to interpret the films ané/provi@e
this interpretation to the intern.

Q Is the intern then, shall we say, obligated to

use the interpretation as given to him by the Radiology Depart-

. A I think he is obligaﬁed uniesé he again mighit dis-
agree,‘which I think.would_be very:unusual;.in which case it
would be‘ﬁaken to a high echelognin the Department of Radiology.

Q Would‘he have any authority to disregard it and.
make his OQn diagncsi#?

A Well, the surgical intern is in charge of the

diagnosis of the patient, but ...and tha disposition of the patic
surgical intern would virtually in every instance rely on the

'Q Just a second, Your Honor.-»Docto: Muller, have you

had occasion to becoine familiar with the case ‘involving Elmer R.|

o]
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Lawhorne?

A To some degree, yes.

Q . Have you had occasion to review the emergency room
- records and the care and treatment that was given to Mr. Law-
‘horne on the evening of March 8, 1970, and also the care and

- treatment rendered to’ him up through the 10th of March when he

was admitted to the hospital?
A _Yes;

Q 2aAnd based upon your knowledge and expericence as

- e

‘Chairman of the Department and Chief of Surgery, did Doctor

Pulito in the performance of his duties as surgical intexrn do

any act or perform any function that was beyond the scope of

" his responsibility, as a surgical intern?

A No, I do not think so, no.
Q And as far as you could determine, did he follow

. N : : _
the instructions and duties that were set forth for him as a

surgical intern?

A  Yes, heidid. _
other :
Q I have no/questions to ask Doctor Muller.

  COURTg Mr., Gordon. '

‘CROSS EXAMINATION
BY: Mr. Gordon.
Q Doctor Mdllér, vou described a condition or &

status known as temporary licensee?

T
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one location?

or of doctor-patient relationship....is he helping the surgical

- question the radiologist's detecrminaticn?

A Yes,
,  Q is that systém prescribed by statuée do you kﬁow?'

A-‘I.donft know.

Q is there'anything in the iicensee; temporary
'licensee‘stqtus, that'requifes the liceﬁsee to practice at only

A I belieVeAand I'm not entirely certain of this, but
I kelieve that'the licensee is required to practice at tﬁé
location of the hospital wherec he was appointed or one of its
affiliaté:hOSpitais.

Q When the radiologist is examininé €he X-ray of

an emergency patient , is he within the structure of client...

intern to diagnose the case?i
A :Yes; he{s halping the intern diagnose the case.
'Q: éovthat it is,_eveg:ﬁhile thé raéiologist"is working
oh'the X-rays, it is still the surgical‘inte:ns”patient as such?
A Right.
| Q And you did indicéte there is certainly no'question'

that the sutgical intern would have the'authority at least to

A 'Well,’I.think'anyonc has that authority, ves.
Q And he certainly wasn't bound by it, the:é was no

question that what the radiologist said, had to go?

A DNo, but I think he would be ill advised to ...not tf

LANE'S COURT REPORTERS
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abide by it, unless he got the cpinion of somsone higher up in ~
the Radiology Department.

Q You indicated that you have become familiar scne-

‘what with the file in this partiailar matter, the matter of

Elmér Lawhozrne. .Do'you'knowvwho wasrthe rgsident»surgeon on
the eveniﬁg 6f March 8, 1970?
A No.
Q Do you know who the éhief surgeon would have been?

A No.

Q You've indicated there was another official whom
1 believe you indicated was visiting surgecn, is that the neme?
A No, it would be either a resgident surgeon or thc
. J

chief surgeon or one of the attending surgeons would have been

the. . .
| |  Q And do ybu.knéw who';ﬁ attending surgeon might Have
5een? |

A I.kﬁow within a smél; nusker who it might have

Leen, yes.

Q‘ Can you tell me what that number is? Orxr who com=-
prises that nwaber?

 A Five people.

Q And who?

Q " Alrich?

A Alrich, Horsley, Wangenstean, Rudolf, . Sandusky.

LANE'S COURT REPORTERS
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- that evening?

. in personal’ conta-t w1th thisg p«rtxcular X-ray?

~would have been directly responsible for it.

- for Do tor Pulzto to have moved from tcmpora&y llcenseg to memma

Q@ Is it that it must be one of those, or rather t.h'-“~

that group more or less generally is responsible £or that func-

A It‘was probably one of those.
_Qf The hospital recordslwould reflect-would they not,
‘who the resident surgeon and chief surgeon would have bzen on
- A Yes,

Q And under what...under whose aegis in terms of

— e

records would that be held?

A That would probably be in the Direcctor's Office.

Q Do you know who the chicef rualologl st would FQVu' i
begen on thc ev;nlng 0of March 8, 1970? |

A  The chief radiologisé would have_been Doct¢r
Theodore Keats, _ | ‘

Q Nornally at that time of night would Doctor Keats

bave been responglblc for this partlcular...or would he hgve come

A th directly, no.
Q Do you know who would have been in chgrge of the
radlology operation on harch 8, 19707

A  Doctor Ke atu was in charge, but I aon t Xnow who

Q What trainiﬁg requirements would have bzen nccessary

LANE'S COURT REPORTERS
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~his National Eoard Examination.

- tion process?

~you to define at what stage the person involved in training ceases

licensee or whatever is the permanent status?

A No further training requircments except to complets

Q 1Is there any question of residency requirements or
anything of that soxrt?
A Not for that examination. -

I

Q What else is left in the test or in the examina-

A There is a third part which is taken during the
internship year.

Q I have no further questions.

REDIRECT EXAMINATION.
BYs Mr. Russell
Q Just'oné other one}_ As I understand it Doctor i
Muller the teméqrary liceﬁse that'Doétor Pulito held would nbt,
hayé entitled him to’practice privately apart from the training
program at the Universiéonf Virginia Héspital? |
- A That's correct..
. That's all.

‘A I_Believé that’s'correct...that is correct.

COURT: Docﬁor'ﬂuller, would it be asking:too much'foq
e : ’ ' g

.- i

|
i

to become a student trainec and becomes more of a practitioner,

or is that too fine a line to draw?
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COURT SQUARE
CHARLOTTESVILLE, VA,



B P Y T e

'F;

10

11

12
13

14

15

16
17
18
19
20
21

22

24

- education by definition, the student or the trainee is learning

‘and whethar he has the total resgponsibility and campletc respin-

educations

A That's a very fine line to draw ...throughcut the

pericd of graduate education in'surgery; well it iz graduate

it's a learning experience and I should hope it would contince

after that, but I think it's the assignement - it's -~ guping

the intexn ycar. Tha problems, the magnitude of the probleas

gibility are probably grecater.
COURT s Well,'let mo ask'you'this, as batween an

PP -,
LAY

intern and a resident, iz the resident more of. & practi
than a student, ox would he bz more of.;'student than a prace
titicner?
A T can't answor ifhat.
COURT: Well, appétently-you would zay tﬁe intern

wbuld aéfinitély be more of a student than he would be & prace
tionor? | ‘

1A If x'impgiéd that, I think it’'s a ...I didn't
enﬁiﬁely do tﬁét.-' |

- COURT: Well, I may not hava...

A My opeaing. statement was that he was there for

' COURT: - Yes sir,
A That he also rendered héalth services, that his

cducation was dependent upon rendering these haalth services,

.

and the intern actually is very much of a practitioner in this
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~M.D. degree doeé not entltle you to practlce ned cinez until

- could practice medicire without it, Jjust so you passed your

now and there~are very few of them, but I think almost none.

not?’

ERDT A S T n . . T}24

SENGCRee e

COURT: In'Virginia, ien't it true that having an

you?ve served an internship?

. A I was under the impression_that'in Virgihia you
boérds.

COﬁRT: I see. Now, what 15 the pracLlcc though as
far as the medical tralnlngAand the profess;on itself?

A  Well, certainly so far as su;gerx_gé concerned,
viftually all of the men go through a cecmplete pro?ram with
surgical'educétion befofe they practice.

»

COURT: Now, Doctor Pulito in this case was in a

five year intemship program, isn't it customary for the ordinary

L\

practitioncr to spend two years of internship in some hos pitals

A The two year internship is virtually non-existont -

Practitiocners today, Lhore going into family n*actzcc cr general
practice have a variety of training programs or trainingisitua-
ti§ns that they cah.be in, but all'of_them do serve an intern -
ships o | o

~COURT: Well th¢ normal course for a graduate M.D.

would be to go into an internship ﬁrogram of some kind, would it

A Yes.
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~licensed. He must be licensed.

Muller - S 7125

COURT: And what would be the range of years in that
prdgram,voné to.five or two to five? )

A Well, most who go intovohé field of medicine or
aﬁother,vgo into it Qith theAidea of ultimately bacoming quali—
fied by an_examininé poard in that field and this inclucdes
family practice now. These vary frcm three years, inciuding
thejinternship, up to five or sixX years.,

COURT': ?ou would say Doctor Pulito waé-not cexrtified
by vi:tue of_éxaminatidn in any ficld, at that time?

A ,ch;' | S

COURT: Le was potvcertified'in any field at all?

.A' He was not certified in any field....by égamina-

tion. | |
COURT: ‘All right, ﬁpw. yeéiyou say.as far as yoﬁ.
know_under Virgiﬁia_léw and practice; he could_héve.gongAinté
practice, but not in tﬁe field he wasv..;..
| A He c;uld have gone into practice only.afte: passing
tﬁe“exéﬁination._ An internshiplis not réquired. but ﬁe'cﬁuld

go into practice after passing the examination and after he is

COURT: So that the bar in this case was the failure
to have taken and passed the third part of the examination? .
A I'm not sure exactly whan that is:given, it's givén

seme time about thatjtimeTOfAthe year, and this is well recogniz

all over the country and I might say that. I think most redical

o]
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students now or a high percentage of them do take the National '
Board, which is a National insteoad of a State Board.
‘COURT: I sece.

A It has: reciprocity in vxrtnally every state.

COURT: Doe that supplant the State Board examination?

A Yesg, it supplants the State. Board, yes sir. Some
stiil take the State Boards, hut I thiﬁk more-and more tbe
students are taking the Natloﬁal Boards, and thn thlrd part of
this is given during the internship.year.

COURT: Any further questions, gantlcmcn?

Q Just a couple ‘more T'd like to make furtber to sheq
some light on thls. Your L or. Docto: Muller, as a medical
establlshed custom or practice in the medical profession, don't
almost all the graduates take- at lecast one year of tra?nlng

'buyond the four years of medical s¢hqol2 Before:they,gé into
practice?

A I think virtually all of them do if they are plannl
to ¢go 1nto practlce, yes. | |

‘Q And this wonld be.what genexrically in layman;s

language is refer:ed to as the_internship, as opposed to a

 residency itself?

A  That is correct.
~in : o
was/that. year of internship?

A Eeo was.

Q And at the time that this.took_plaée, Doctor Pﬁlito
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be refcrfed to as the rotating_internship,before they actually

‘began a residency program itself?
in was a straight surgicai intefnship preparatory for surgery..

- the University require a cstraight surgical internship?

BY: Mr. Gordon

'fxbm your remarks to Judge Berry that there is a kind of twiligh

Q- And I beliecve that in some hospitals this used to |

A That's correct. There are straight and rotating

and mixed internships even today. This was...the one he was

Q And he had his choice of taking that or a rotating

internship before he went into the surgical residency cor deces

A It's}nétvrequired, but thé'great.majority do.
Q Thére is éoﬁe choice at that éoint? |
Q It%is a basic firét year of training in preparaticﬂ
fbr practicing mediciﬁe? - o _"’ ) . |
| A That's right or COnténuing educaﬁion and then your
graduaté'edﬁcation. |
o Q And he wés in fully a training capacity?

A He was in a training capacity, yes.,

' COURT: Mr. Gordon?
. RECROSS EXAMINATION

Q I do have just a couple of more questions. I take

t

zone between carly in your medical studies and the day when a
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be a time when there is no question that one is a doctor, is

-draw between status of student and status of non-student there

discus sed the intern 1s one, that...

or oo e

i

shinglé is hung or the day that there is...if there could ever

that correct?  That twilight ZoNCeeeeee
:‘A Well, stehtially one is a doctor whén he feceives_
his M.D. degree, that is the doctrate.
VQ. Right.
‘,Af boctor of‘Medicine;

- Q@ But as far as this line that we've been trying to

is a vast range of s lfting...
A VYeBS..ee.

Q seeresponsibilitics O Ofecees

" A Idon't think it's shifting responsibilities. Mgsﬁ
programs in most disciplines I know of are programs of gradually
increasing responsibility..

Q Correct. And among. those various programs, w

A Well. the intern is part of the program,
Q Right.

. A Whether it be in éurgery or medicine oxr pediatrics

Q~ Uh-hvh...and therc’....bat there is certalnlj no
question that Doctor Pulito was in the early part: of 1970 within

thls tw;llght zone of gradualTy increa31ng responsxbillty. e

was no_longer‘merely a student he wasg moving,cuickly torard a
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non-student status?

- A Well, five years from then, yes.

'Q - And certainly persons whom he treated, for instance,
in the emergency rocm, were as far as the hospital was concerned

- his patients?

A Well, they come to the hospital and the emergency

room as part of the institution, Doctor Pulito is assigned to

the emergency room to provide care, initial care for these
. _ P _

paticnts}_
Q  And they,arc..during the time‘tbaF‘ﬁe is treating
then,. his,patients then?
A Re is réapoﬁsible'for them<for that time.,
T ,Fihe;‘thank?you. | |

COURT: Doctor Muller, could you tell us a little

‘bit more about the make-ﬁp of the emergency room staff, who-

would be the'highest in the hierarchy of practice in that room?

‘Would the intern be the one who would no:mallY:be in control or

~in charge of the emergency room?  In this case, Doctor Pulito?

A The intern, as I mentioned is the one who first
sees the patient, and you have interns from surgery and from

medicine, the Department of Internal Medicine, assigned to the

-emergency room. Now, there are also residents from those depart=-

ments assigned to the emergency room, these are junior residents

There are nurses, there are attendants and so on, who are staff

in the emergency room. The intern and -the junior resident have
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- neceysary to call another'individual, but he is there. 1In turn
. npecessary.

. room unless called?

’ individual,fall into one of these categOtlcs.

21“~gwe have covered all the basic facts thh Doctor Muller,  If -

‘facts, we'll be’delightéd*to,put on-any additional evidence that

' be necessary. I'm asking’ that the Court tell us what to do.. I.

a chief resident on call and usually within the confinqs of thel

institution, whom they may call if in thc-r judgment his opiniecn

is reguired, znd in the vast majorityxof instances it is not
an attending s;mg cn is ou call gnd he mgy be call d if it secns
COURT: But normally he would not be in the cmerxgency!

A That's rlgbt. In édditicn thére are consulténtq
in all‘the ;pCCLaltl°° who may be called, if it appears that thi
COURT: All right, any further questiohé, gentlemen? -
Thank'yoﬁ, Doctor Mullef. You may stand dﬁwn.
ﬁUSSELL: May Doctor Muller be excused if he has to
gd. sir? |
| COURT: -Any objéction, ﬁ;; éoﬁdoh?
GORDON:jHNo indéed, Your Honor.
COUR”;' Thank you, Poctor Muller.vyou_may be excused.
' RUSSELL: Kow, Your Honor; we don't want to belabor
this'hearing w;th repetitiouS'evidence and I think to my view. 

s,

there is any unS*lOﬁ in the Court's mind as to- any of the basic

don't want to Lake up time putting on repetitiars evidence. :
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' to this piea.

- ‘medical responsibility might be involved, unless Mr. Gordon

cause I remcmber from the tegtzmony in the. othcr casa, how that

is set-up and unless it's'needed for the record itself there

- additicnal witnesses at this time,

Doctor Pulito was under contract at the University of Virginia
and his only remuneration came from that source and what his

duties were and what he was doing at the time is the essentials
COURT: That seems to complete it as far as the

wishes to inquire into 1t Zurther, I think that's encugh to
establish the facts that we need to make a ruling on this plea.
| GORDON: No sir, I have no requi%ement of further
evidence, Your Honor.
| COURT: All right, sir.
RUSSELL: The iny Ehing we could add, the only othex
thing.we could add,'YOur_Honor, wouldibe to put on somebody
from admlnxstratlon wzo would certainly confirm that he was
under'contract;..
COURT: Yes sir.
-RUSSELL; Just what Doctbr Muller said and this was
vhy I was saying there is no p01n in...és.far as...unleés:thc
Court wants it, why...‘

COURT:_ I have no desire for my own enlxghtment, be-

wouldn t be any nced to go into it at this poxnt, buu if anycne |

wishes to put 1t in the rccoxd you may stlpulate it or call
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RUSSELL: Well, for the sake of brcvity I assune
counsel for the plaintiff doesn't question.the fact that, of
whét Doctorx Mullef ééid, ﬁhat_Doctor Eulito was under fﬁll-
time c:htract at the University of Virginia,'receiving hisvcnly
remuneratidn from them. | | |

GORDON: We have no quarrel with tﬁat at all, Youx
Honor.

COURTs .All'right,vsir.A

RUSSELL::'All right. sir. We have no'éther evidence
to offer and...

COURT: All right.;.

SLAUGHTER: I think Mr. Gordon hLas maée it éiear, sir,
at the firs#, and to save time perhaps'i'will_speak for irs.
Kincannon'who‘is representing the University that as present

‘rulings exist the University Eospital is an agency of the State

and that the two defendants, Messrs. Harlan and Sawyer are Liocpit

administrators, assist hospital administrators;.respectivély
employees of the State of Virginia.
GORDON ¢ We'haVe né trouble with that at all, Your Honc
COURT: - All right, sir. Now is the evidence complete
: : o : : - ' S thac has
then &is far as the motion thatis pending or the plea/been mada?
RUSSELL: I want to check one more time.
COURT: All right, sir.

RUSSELL: I think it is Your Honor. I don't think

Iy
e

)r. |

this is necessary evidance on this Your Honmor, but just to be sul

e,
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1 - e envelop hospitalé with the mantle of sovereign immunity be-
; ‘cause we think it's more important that our State doctors be

_3 able totréat the pbcr than that-they_go begging iﬁ the streets,
.4 crying'forrhelp and unablg to afford doctérs. We think ﬁhat
5 with the adyent of easgily available medical-hospitai insurance
6 || and .whatpot, and liability insurance for the ﬁospital, we think
7 it's unconscionable that the state adhere to that rule, that it
8 11 would be so easy for the Statc to be able to providé assistanca
9 thh insurance for its own canOJe s for thepoor, that to con-
10 tinue .along this course is to discriminate against the poor,

11 to leave the poor without xe dy if they would be negligently

12 treated by doctors at a State hospital, that this runs directly
13 afoul of new constituticnal rules developing for the protection
14 1| of the poor, pa*ticula ly as I recall the Shaviro‘z. ?hsmns\n

15 case decided by the Supreme: Court, lﬁvOLVJng residency requirements
16 || for welfare recipients, in which the Supreme Court of the Unitec -3
17 || states declared very clearlyAthét discriminations égainst the

18 || poor, while the poo:'are unconstitutionél as a violation of

19 || the equal protection of the law. As I read Virginia law at this
26 time, serreign immunity in the hosgital £ield is aimed solely

ﬁ at the poox and in’faét what.it does in effect is dépiive them

- 22 bof ahy remédy, if;they are'negligeﬁtlyvtreatéd.and I believe

 23 that rulé'&oes runVafoul'with_thatvconstitipnal réqﬁirgment.' I

- 24 caﬁ éppreciate the'Couft's position that it's bound Ly Virginia
25 _precedént, but I would at lcast like to maké-it of recoxrd that
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1 || we axe objecting to it anm.cowtxnuxnw to do 30 as the case ~
5' dc§a]ols; &s far ég the two aﬁministrator; go, there is iuthority
:'3 for_the prdpositioh not ih Virginia, and I defer to the Court's
R ;undérsténdinquf ﬁﬁe recent case, it supercedes mine which I
5 || have not seen this issue raised, tﬁé.i ssue of administrators
6 || within the administ ative chuin of the hospital commané, how
7 theif lizoility is affecte@ by soverecign immunity, etc; There
g il is auth@rity fox the éropé sition that administrative are liable.
9l It is nﬁt Virginialauthority..'lt is from wisconsin. a case
10 || called Droafahl v,  Ceonnell and in ny numorancum I would ask
11 || the Court's permission at least to submit it toithé Court,
12 || so that it would be of recoxd., In that case‘it is held and
13 I»hastilf add.thd:it is the bnly one in it; field, but it is
14 || goad Wigconsin law, théﬁ administrators dix rectly responsiblae for
15 the acts of physiciéns within ‘@ hospital are liab;e through
16 tm1 tneory of respond jeat superior Eor the tort commitied
',u' by their - - by those below them in the chgin of>ccmmand.
':18 J wouldJat'lcast urge that Virginia adopt this sane and
19 || rational policy in’dealing.with its administrators - - - I
20 || again am not familiar with Virginia law settled by the Supreme
21 Court of Virginia, that:has‘declared Virginia‘s:position on
22 this’matter.: I think there is gosd policy on boﬁhisides. I would
23 urgé-the Court to accept the WisconSin:position; §lthough the’ccurty
24 aﬂaln ddVlwcs me that recen t ‘cases indicate Virginia will take
25 the position that the administrators are not 1iable;' The iﬁpdr-
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~ tant issue really and the most ticklish one is that of ...or :
at least concerns Doctor Puiitoiin’this case and.the actual
practicing, the iﬁdividual, we can't even give him a name in
this cése at.this_time, wa would nérmally'gall him a déctor{
wall, he is a doctor,.but the individual at least who treats
the patient. I don't think there's any Question that the rule
is well established in the mat;er.....firmly.established in comx
vlaw from 19th centu#y English cases, especially in Kew York
aﬁa New England, where the rule has been delineated much more
‘clearly tﬁan in,virginié. The rule is yes, the hospital is

free by the theory of sovereign immunity, the only person who..

against whom the individual has recourse is the doctor who treats

him. The issue of residency and internship had been brought up

- in the New York cases certainly, which have again dealt most

articulately with the issue, have very-clearly come down. -and

said, we find no distinction....the individual who does the tredt

ing, whose hands touch the patient, he is the man to whom the

patient must look if there is hegligehce in hig tréatment, if

there is an action it lies there with the hands that treated hin

of :
/sovereign immunity, foul as that may be, we add in parenthesis..

Yes, the hospital is cut;bff, but the only recourse that the -

injured patient has is aéainst the'doctbr;; I think the rule is

.

very very élear. Mr. Russell has indicated there are recent

not with the hospital., Yes, the hospital is cut-off by the doctri

39

on

’

cases that continue to hold that the individual acting within hi
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“There is no caatradiction to that. The law is clear that

govemmental officials in Virginia are iwnune £rom suit, immune

from any action where they axe in such positions. . If I may

‘take the most extreme possikility, if the Court pleas, to point

out what I mean, shall we assume going back to the.discussion
that we had at the_last hearing, Mr. Tucker arranged - started
out by éaying, of course, the Court is Lmsnune fron any decision
that is made - any pegligeﬁt decision that is made; Let us
aésuﬁe‘that~there were an action against the Chicf Justice

of theASupreme Court of Appeals and the theory was that he had
erréd becauseAheAhad affi:med'a judgmeht thaf wés“éfroneous

and made by a lower court Judge, thus the allegation would be
that he was negligent himself in his own deéision and negligent
in having affirmed the action of the ;ower-aaurt du&ge. It
is perfectly clear, the Court sees that oneither theory the
Chicf Justice of thé Suprcma,Courtﬁof Appaals_would be inmune
and thﬁs, I submit, six, that these bfficiéls Qho are immune -
are_immune regardless of wh&thér thé'pléintiff“¢héoses.to say
that they themselves were negligent oxr that they werxe simpiy

persons in authority over otherxs who were negligent. Thank you,

Your Honox.

COURT: Thank you, Mr. Slaughter. Gentlemen, if we
get two or three more cases we're going to finally narxrow this
downlto just.wheré this responsibility does attach. We've got

a case pending right now on the question of resident physicians-
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: aavantage of the COurt and eve*jone else that scme opinion be

rendered at the conclusion of the brief evidence'here and the

1711 Indicated any contention to go that far, so that we almost of

- ment that the University of Virginia Hospital, John F. Harlan,

' and the plcas made as to the doctrine of sovereign lmmunlty.

‘_If *n fact that doctrzna does apply and the Court so holds the

Maybe Y can point out what I think thc direction of th: Court's

opinién wiil be without making it final. I thlnk it's to the

summatlons that have been glvcn, bncause>frankly our attﬂntion'
is bcher dlrected toward it right now, than it probably will bﬂ
later, but subject to the opportunity of counsel to sukmit -
additional memoranda on this point, I'm going to announce tentat
ly thé deéision of the Couft. and within the limits it might be
presc:ibed as go the.time to submit those mewo;a@da, I will be
open to a change. NOW,»I don t think it's appropvlate for thlo
Court to choe nge the aoctvlne of sovereign 1mnun1ty as such.
In‘spite of the'directzon which the-Courts-of other States

have taken, that' S taken at the level of the Court of Appealo an
th?t seems to be the d*roct"on in which modern case law is ¢oing

but as Mr. Russell has pointcd out the State of Virginia has not

necessity have to leave the doctrine of sovereign immunity undist

ive

d

urb

ed, and that being the case, I think it goes without further state-

Jre, and Alex H. Sawver, would all be dropped under the motlon

Uﬁlver sity of Virglnla Posoxtal and its admin1 strative staff

weuld certainly be covered by that mantle. Now, as I understand
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it would not begin for a medical student and it-certainly woﬁld-

seem to have attachad itself ulreudy when a doctor reacneu the

éonfidential_relationship exist and where does it not exist?

. arises and I think that arises whenvyou-can establish that therc

Cis a degree of profeos1onal reoponsibllity which is shown to bo

tﬁ, 11#5111*y aspect of these cases, oncé you enter an arca
of either charitable or sovereign immunity you must find some
other basis of aftaching.liability,vand as 1 understand it,
that'area'céiés within thé'doctor-patienﬁ rélaﬁionshib.f ow,
this is what I've been trying to search for in both of these
cases. When you can establizh that a relatxonship of doctor
and pat:ent exxsts, Lhcn you 're ooenlng up a further degrece of
responsibility vhich has no“hlng to do necegsarily with chari-

table or sovereign immunity. The questlon is where does that

gseparate relationship begin. Now, I think we could all agree that

position of staff physician, and‘the.question‘where does it

beceme apparent from the standpoint of the patient, for instance,

whére is the patient entitled to expect that he's protected by
that relationship? For instance, suppose a patient disclesead

something of a confidential nature to a medical. student, to an
intern, to a resident, and to a staff physician, where does the
The same with a ministerial student or - a lawyer or law clerk, a

law stﬁdent, somewhere along the line the private obligation

separate and apart from anythlng that might have to do with

L

the parent institution. That's why I think we may be in the
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 ﬁndérstanding has reached the point where he is licensed to
«practice and probabiy doas ehgage in a more'direct.patient

' and doctor relationship, from/Doqtor Muller has indicated
‘undex the facts of this case and under the general practica an

intern has not reached that status., . He is more of a student,

"Well, that could also involve the othexr members of the'haapitdl'

15 troublés_this_Court in attaching this-rélationship or the

' They,don‘t occupy a professional status with regard to the
public or to the patient, so that unless the administrator K=

 ceeds his authority he's under the protection of the doctrine.

’-patient commits negligenqé-thénnIAthink he may be. individually

‘table immunity and the question-would.really'resolve itself iato

critical arca when ycu're distinguishing between a resident on

one hand and an intern on the other., A resident from ny

what

a;though'he wouldn't go so far, this Courtlbe;ieveé that the
intern is more of a student than he is a practitioner and if
thatfs'the case then there could bé no doctor-patient relation-
ship. And Mr. Gordon haS'pointed out that thé'ﬁérsdn who pla;es

the hand on the patient incurs a degree of personal responsibili

staff who occupy a non-professional status and that's waat

. liability to any person than a doctor, any administrative staff)

Unless the student exceeds his'authority,.ha‘s undexr the protcce—

ion, bqt'if the doctor who is'professionally.responSible to the

liable aside from the doctrine of scvereign immunity or chari-

the issue on the facts of when is 1t a doctor and when is it a

]
LY
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lawyer relationship, he owes no responsibility. He mat bz a
2 L1 Ve

law student advising somebody, but that person cannot look to

a dlstlnction hero by virtue of ‘this ruling, that the inter
is a student and the resident is a practitionér. I don't know
17 |

‘where théocriticaluarca lies, and I'm looking at it from the

- not be quallf*ed to make that Jjudgrient but scmewhera a;ong the

patient...doctor-patient relationship. Now,'under the facts
in this case, my cohclusion is that Doctor Pulito, who was not
licensed; oxcept under a special license and who had vet 1/3
portlon of hig examination to complete before he could engage
in practice, even though he carried the designation H.D.o A
lawyer may have én LfL.B. degree; but is not entitled tc practice
he occupies no p051tion of responalblllty to a client, until he

is certlfled to practice and until he is enguged in a cl¢cn;-=v

that law student for any degree of professional responsibility

as a privaﬁe contractﬁral relationship., Now, I have held tentat

| ;
ly and it's still-pending, of course, that the resident ohysiciaﬁ

does occupy that, I nay be wrong, but it seems that I have drawn

. whether doctors would agree with that or not, but I believa that!'s

Standpdint-of the patient. I don't believe it has to do as much
with the treatment of the poor'as_it does to the patient's right

to look for a degrec of. prore sional responsibility. Now, he may

llne its got to. be drawn and thut may be as good a place as any

b}

for the rule to be applled and let somebody exanine it closely

and announce the doctrine at a higher level, but in thisz case

AU

.
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'doctor—patient_relaticnship. Had he been engaced in practice fo

‘as far as licensing, we may have had a different situation.

private patients, c¢linic patients, emergency room patients,
P P P g Y P .

" trine of sovereign immunity applies without regard to econoric

as a protection or as a hardchip against any particular class . .

from that. We may get to it when we get a different type of

liability inshrance;coverage,-but I don't believe we have it

in my opinion lies within the degree of professional cocmpetence
H

ny conclusicn is that Doctor Pulito had not reached the level

of professional competence which wouvld render him liable in =

a longer period and had he passed his professional requirements
And I think the hospital by its own practice distinguishes

between certain types of patients and certain types of activitic

whother or not that reflects any prcblem with'regard to a person
economic status I'm not sure, but that's notwhat the Court is
undertaking to rule.on-in.this case, the desirability or

lack of désirébility=of that docﬁrine, because I think the doce
status in all the other fields. It ﬁas not enunciated either
of people, but as one of the doctrines of the principle that

the king could do no wrong and only as we've progressed in to

a more insurance conscious society, I think have we gotten away

at this times~-wa,~Mr,~Slaughter may~consider-that-this"

Court has made rather inconsistent rulings, but the distinction

- of the doctor on the one hand in this case and or...the intern cn

the case with Doctor Pulito and the staff.orvresident physician’

”

-

'
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- strictly on the degree of respénsibility existing between the.

doctor and the patient. I don't know of any other basis that you

-wish to umelt addltional authority on that po;nt or any othox

now dlscloses.

I'm not sure whntrer....bas this case been schcduled or is it

: mature to the po;nt where it would be called on the docket?

in the other. And, I'm trying to make that determination

could attach‘liability when you have a charitatle...other than
the negligence in'the-selection ofgthe'sérvants'and’employees,
but I don't think thaﬁ weuld-nccésqarily'exist in the plea of
soverelgn...so the plea of covereign immunity is sustained as
to all defendants, well, as to 2ll defendants, including Doctor
Pulité in this cése; becausebés a ﬁon-profcssional trainee,

I think he would come uncer that mantle. Had he béen-a doctor
at a different leveJ it may hove resulted in a different finding.

if |
Now, that tentatlvely is thn conclusion of the Court and/counsal]

I will be glad to consider it, but I belleve that that represents

abouu the best that we can do wlth the situation as the evidenea ™

- GORDON: Would the Court dvose to set a deadline on

the suvbmission of memoranda?

COURT: Yes, I think we ought to anticipate the calling
| _ |

of the docket again in this case, . which would ke October 4. - liow, -

SLAUGHTER: May.ig please-the*court, no answers have

been filed. . .

COURT: Well, I don't know that the docket call vould
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