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-'theasum of Fifty Thousand Dollars .($50,000.00), for that:
A 1. On the 3rdﬁday_of February, 1970, the defen-
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IN THE
SUPREME COURT OF VIRGINIA

PHILIP P. NELSON

) » Appe]]ant_
V. ' - Record No. 8184
ELEANOR H. PENDLETON
Appellee
1 MOTION FOR JUDGMENT

1

Now comes the,p]aintiff,'E]eanor H. Pendleton,
l .
.and moves the Court for judgment against the defendant in

dant was the owner of a private residence located on the

‘west side of Roebling Street, in'Stuyvesant Acres,

Warrenton, Virginia. On that date, the plaintiff was

upon the said premises as a business invitee.
| ‘ : :
2. There was upaon the said premises a stairway

leading from the first floor of the home to the basement,

which stairway did not have any protective handrail and
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which accordingly constituted a hazard to persons entering7

upon the said stairway, and particularly to infant chil- .

Fd?en on the premises. To guard against such recognized -

- hazard, the door at the head of the said staifway-was

customariTy kept closed and Tatched.

3. On the 3rd day of February, 1970, the

defendant, or his agent, servant, and emp]dyee,'permitted_

the said door at the head of said stairway to be and .

ermain open and, as a result thereof, the infant grand-
{child of the'defendaht; a child too youhg;to exércise'anyr
discretion for her own safety, was enabled to enter upon
the said stairway and subject herself to the substantial
danger of falling and suffef{hg“injuries'Or death.
[2] 4. 1In an effort to prevent injury to or the
death of said infant child, the plaintiff attempted to
rescue her from. her plight but, in entering upon the said
stairway in an effort to saVe said child, was fh turn
i c£;;@d to fall from the said“stairWay to the.f1oof of the
basement as.a proximate re$u1t of'the'hereinafter spécified.
neg]igence of the defendant. |
| 5.: The defendant was negligent, which negligence
broXimately Caused~injury to the plaintiff, in the follow-
ing respects: - |
(a) The defendant permitted a hazardous-and

rdangerous condition to exist upon the premises in obvious

‘disregard of the danger to others in that the stairway had
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no protective railing.

(b) Although the defendant relied upon the door
it‘the head of the stairs being closed as the sold protec-
~tion against the hazardous stairway, the defehdant failed
to'pfovide any adequatg System to assure that.the safd
~door would be closed when not in use by responsib]é per-
sons.

| (c) The defendant, or his agent, servant and
: .employEe, negligently permitted the doorway.tp'be 1eff
open at a time when his infant grandchi]d.had access to
the said stairway. | _

| 6. As a proximate~resu1£_0f-the said negligence
of the defendant, and the:éééident resu]ting-therefrom,’.
the plaintiff suffered sefious, grevious and. painful
bodily injuries, was forced to ihcur and will incur sub-
-stantial medical expense in an effort to be healed, lost
substqntia] amounts of wages, and has-had her Capacity
f;:\g&inful employment destroyed, and has suffered per-
manent jnjury.' |

WHEREFORE, the plaintiff moves the Court for a
jddgment'as aforésaid against the said defendant. |

ELEANOR H. PENDLETON

By: /s/ Thomas V. Monahan
Counsel

[Filed 16 April 1971]
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[5] » " GROUNDS OF DEFENSE

The Defendant, Philip P. Nelson, herewith states
his Grounds of Defense to the Motion for Judgment filed
against him by Plaintiff in this action.

1. Defendant admits that on the 3d day of

"February, 1970, he was the owner of a private residence
Tocated on the west $ide of Roebling Stneet, in Stuyvesanf
Acres, Warrentbn, Virginia. Defendant denies that on that .
date the Plaintiff was on said-premTSes as a business
invitee. | | |

2. Defendant admits that on the 3d day of

a February, 1970, there was. upon said‘premisee a stairway
lTeading from the first f]pdr.of the home to the basement,
which stairway did not have a handrail. Defendant deniies
the rest of the averments contained in paragraph 2 of the
Motion for Judgment.

3. Defendant denies the averments conta1ned in

'paragraph 3 of the Motion for Judgment.

' 4. Defendant states that he does noi'know
whether the averments fn paragraph 4 of the Motion for
-Judgment“are true, nor does Defendant have sufficient‘
knowledge or information upon which to ba;e a belief as
to their truth.

‘ [6]2 A5. Defendant denies the averments conta1ned in

paragraph 5 of the Motion for Judgment

6. Defendant ‘denies the averments contained in
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.paragraph 6 of the Motion for Judgmentf

| 7. Defendant denies the Plaintiff is entitled
to recover fifty thousand>d011ars ($50,000.00), or any

other sum from the Defendant in this action.

PLEA OF CONTRIBUTORY NEGLIGENCE

While not admitting that he was guilty of neg]i?
gence, but expresSly denying the same, Defendant avers the
Plaintiff was guilty of contributory negligence barring a

recovery in this action.

PLEA OF ASSUMPTION OF RISK

Under all of thevcircumétances and conditions
known to the Plaintiff at the time she‘was on the premises
owned by the Defendant she assumed all of the aﬁtended
risks, and the Plaintiff is barred of’recovering'in’tﬁis
action because she did in fact assume the risks that were
kmown. to her, or in the exercise of reasonable care should

\

have been known to her.

71 - S PHILIP P. NELSON
| ' By: /s/ J. Sloan Kuykendall
Counsel - | o
[Filed 7 May 1971]
* * *
[45] ~ INSTRUCTION NO. 6

The Court instructs the jury that, by undertak-




ing to secure the door tq the'bésemeht byra hqqk-andreye
device, Mr. Nelson established the standard of cake
necessary with respect to that door and, if you believe

. from the greater Weight of the evidente that the hook and
| eye were permitted to be unlatched by Mr. Nelson or his.
agent, other than Mrs. Pend]éton, then he was negligent
undér the facts and circumstances of this case{

[Filed 6 March 1972]

| f45] o INSTRUCTION NO. 7 o

~ The Court instructs the jury that if you
believe from the greater:Wéight of the evidence that Mr.
‘Nelson had employed Mrs. Pendjeton to take those stepé_'

reasonably necessary during his absence to provide for

the safety of his granddaughter,<$andy Nelson, ahd if you-

further believe from the greater weight of the evidence
‘t;;t bécause of neg]igence of.Mr.'Ne1son, his agents or
vemp]oyegs, in permitting the door to. be unlatched and
without negligence on the part of Mrs. Pénd]eton,,Sandy

| Nelson -had beeh'placed-in such a'position.thaf it reéson-
:ab1y appeared to Mrs. Pendleton that she. (Sandy) was in

- peril,-and for this reason Mrs. Pendleton went to the

rescue of Sandy Nelson;, then you shall find your verdict

"“for the plaintiff, Mrs. Pendleton, unless you further find

00006

from the greater weight of the“évidence that her_acts-in-:
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doing so were rash and reckless.

[Filed 6 March 1972]

[64] ’ " INSTRUCTION NO. 1-D

In connection with Mr. Nelson's duty of care,
the Court instructs the jury that the negligence, if any,
of Annie or Janie, the two Nelson servants, or of any
bther member of the Nelson family in leaving the door
un]atched.is ndt the responsibility of Mr. Nelson and you.
may not find Mr. Nelson Tiable if you believe the door
was left unlatched by any of them.
[Filed 6 March 1972] )

[es1 INSTRUCTION NO. 1-E

| The Court instructs the.jury that Mrs. Pendleton
aggqmes all the risk 1ncidéntal to her employment when she
entered the services of Mrs. Nelson -- among them the -
injurie; cauéed by the carelessness of fellow ﬁerVants;.
and if the jury believes from the greater weight of the .
evidence thét Mrs. Pendleton's injuries were caused by

the neg]igehce of either of the two servants on the premi-
ses the morning of the accident the negligence of those

two servants cannot be imputed to Mr. Nelson, those ser-

" vants and Mrs. Pendleton being fellow servants in the

B . e e e e e e e ———



service of Mr. Nelson.

‘[FiTed 6 March 1972]

[66] : ~ INSTRUCTION NO. 1-E1

| The Court instructs the jury that if they
be]ieve from the greater weight of the evidence that the
premises had passed into Mrs. Pendleton's responsibility
-and that Mrs. Pendleton had been directed to'keep.thé
basement door lafched, and if you further believe from the
greater weight of the evidence that in the exercise of
ordinary care she had sufficient opportunity.and should
have seen that thé door'was”iatched-or, in the exercise
of reasonable care, Mrs. Pendleton should have kept the
| children under observation and intervened to prevent
Sandy from opening the_basemeht door so as to prevent
Sandy from entering the stairway and-thét there was a -
'sJ;ficientlppportunity for Mrs. Pendleton to do so, you
must return a verdict for Mr. Nelson in.this case.

" [Filed 6 March 1972]

(73] .. ' ORDER
The 6th day of March, 1972,. came again the

parties, in person and by counsel, upon the pleadings

 heretofore filed in this cause, the same having been set
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ifor hearlng, and came a c1v1] venlre of th1rteen, who
being first duly sworn were then examined under oath by
[the Court and counsel concerning their.qualificationst
”Thereafter,:counse]'fonvp]aintiff and counsel for defen-:-
”daht,a]ternate]y'exercised their rights of pre-emptery' .

ichallenge, leaving a jury of seven persons, as to which-

neither party had.objection, who were then duly sworn to
well and tru]y try the case. |

Thereafter, counse] for the p1a1nt1ff and defen-'

' dant respectively made opening statementS-and the p]a1nt1ff

proceeded to introduce evidence in support of -her case.

The plaintjff having rested, the defendant'adviéed the
Court that the defendant deétred to present_ho evidehce.'
and the defendant moved the;strike‘the evidence of the
plaintiff and for summary jUdgment on the grounds.that the'

plaintiff had'fai]ed to establish primary negligence on

| the part of the defendant and that her own evidence estah-_'

-

lished contributory negligence on her part, which motion
the Court denied, the defendant objecting and excepting.

Thereafter, separate and apart from the jury,

| the Court considered the instructions offered by plaintiff

and defendant, granting certain [74] instructions and.

denying certain‘instructions as is reflected in the

record. The Court then instructed the jury in accordance

with the instructions granted and the jury retired to

consider of its verdict. “After due deliveration, the jury
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returned fnto the presence of‘the Court aﬁd returned-its
verdict as fo]]ows£~ |
"We, the jury on the issuesvjoined,
find in favor of Mrs. Pend]éton and fix
the damages at $20,000.00.
' Kermit H. Wagner, dJr., Foreman"
After the jury was'dismissed,‘counse1 fok the{
defendant,hoved the'Court to set-asfde.the verdict of the
jury on the grounds that the same was contrary to the law
iénd*the.evidence and withoUtreVidence to suppdrt it and
-for errors previously objected to in the’record in the
granting of iﬁstructions, which motion the Court set for
‘argument on the 20th~day:dffMarch@ 1972,_at:12:00 o'c]ock_
Noon, the Court fhen_sitting in the Courtrooquf the ’
‘Circuit Court of Loudoun County.‘
And this cause is COntinued_to March 20, 1972. _ | |
‘[Filed 21 March‘1972]

-

N

5[78] i ' FINAL ORDER -

' This 4th day of August, 1972, came both
parties by counsel, and the.court having heard argument.
‘upon the-Motion to Set Asfde the verdict on-Mafch 20,
1972, the grounds being set forth in-a written notation
fthergqf fi]gd in.this case and in the written notations

of argument of defendant also filed in this case, taken




evidence of Philip.P. Nelson, pages 1-18, Bessie Nelson,

‘pages 18?31, Lee Schwertfeger, pages 32-49, Eleanor H.

00011 1

" time to consider the MeMoranda of Authorities filed by

both parties, doth now ADJUDGE and ORDER that the Motion

be and it is hereby overruled and defendant duly objectéd

and excepted.

‘Accordingly it is ADJUDGED and ORDERED that
plaintiff do have and recover of and ffoh the deféndant a
judgment in the sum of Twenty Thousand Dojlars ($20,000.00)'
with interest from March 6, 1972, with defendant's objec-
tion and exception duly noted. Defendant having indicated','

his intention to apply to the Supreme Court for a writ of-

" error and supersedeas, execution upon said judgment is

- suspended for a period of sixty (60) days and thereafter

until the Supreme Court aéts‘upon said appeal, provided
defendant or someone for him shall post an appeal bond
within twenty-one days with supersedeas provisions condi-

tioned according to law in the-pena1ty of Twenty-four

Thousand Dollars ($24,000.00) with approved corporate

—

surety. -

The court having reviewed the transcript of the

Pendleton, pages 50-87 ard argument on the Motion to

Strike and on the instrucfions, pages 87-153, taken on
March 6; 1972, doth hereby direct that said transcript be

and it is hereby made a part of the record with the cor-

}ections noted on pages 2, 107, 109, 113, 115, 123 and



135.

" [Filed 4 August 1972]

[82] " NOTICE OF APPEAL

~

Defendant gives notice of his intention to
appeé] the final ordef ih the above case entered on
August 4, 1972. |

ASSIGNMENTS OF ERROR -

Defendant ASsigns the fo]]oWing errors: .

\ 1. The Court erred in failing to sustain defen-
dant's motion to strike plaintiff's evidence at the con-
clusion of the case on théfground‘that the evidence failed
to show defendant's neg]igenée as a matter of law. a

2. The Court erred in.fai1ing to sustain defen-
dant's.motioh to strike at the cont]usion_of the case upon
the ground that the evidence showed contributory negfi—»
é;hpe on the part of the plaintiff as a matter of law.

| 3. The Court erred in granting Instructions
No. 6.;nd 7 wherein the defendant was charged with respon-
-sibility for negligence on- the part of two of the fellow
servants of the plaintiff.

4, The Court erred in granting Instructions
No. 6. |

5. Tﬁe Court erred in refusing to grant

Instructions 1-D.
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6. Thve‘ Court erred in ref.us'ing Instructions. 5
1-E. - _ . o _ o |

‘[8.4] 7. The Court erred in refusing Instruction 1-ET. |
‘]['_Fﬂed 31 August 1972] | B | |
; * * * ‘
|
w
|
.
o
|
| o
o
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Yhereupon,
PHILIP P. NELSON,

being first duly sworn, was examined and testified upon

‘his oath as follows:

DIRECT EXAMINATION

BY MR. WILLIAMS:

Q. Please -state .your name, address and occu-
pation? 7
A Philip P. Nelson. My address is 204 Robling

Street, I am & general contractor.,
Q ’And_how long have you owned the property on

Robling Street?

A ' Since 1949,

Q And have jou'lived}there continuously since
that time? | |

A I have.

Q At some point in time in 1969 or 1970 did

three of your grandchildren come to live with you?

A  Yes, they did..
Q What was the exact date of that, sir?
A It was'in April of '69. I don't remember -the

exact date.

Q “"And they are children of your son Willlam?

‘A Right.
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Q And was he also 1living there with you?

A He was.
Q- Now, leading off from the basement, off from

the-kitghen of your hoﬁse, sir, is there & doorway that
opens on to a staircase that leads to a baseﬁent?

A There 13.

Q  On Plaintiff's Exhibit 10 T ask you if that
shows the;doorway that leads to the basement that we}are
talking about? | B

A Yes., o

Q ' And would you hold it around sa that the Jury
can see 1t, sir? | |

' i And I 11l ask you 1f the hoek and eye device
on the right, abave the doorknob, is a hook and eye that

secures the door when you come out of the basement?

A  Fo. It secures the door from going mnta the
basement, | | L '
Q "~ But ih.addition, you have a hook or latch

dé#ice associated with the doorknob?
A Right. | - |
..Q -:i And this 13'; 8ecdxd latch that yoﬁ_have:doing
the same purpose, 1s that carrect? | »
A ; That is carrect. '

Q Now, I ask you 1f Plaintiff's Exhibit 9 shows

-

o
L
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the door in s partially opened direction or is that a

‘That would be the same door.

staircase?

course, the door 13 back against the wall

a7 s

different door?

A No, this 1s & refrigerator here (indicating).

@  And I hand you Plaintiffts Exhibit 5.

A Waif Just a minute. Let me -- yes; this is
the case; opening geing to the left, Yes, that isvthe»;
same door. 'i - | | '. ’ | |

- Q Ail right; sir. On Plaintiff's Exhibit 5 I
ask you if that is 8. photograph of the staircase looking
up from the bottom towards the door that would lead
ultimately into the kitchen? | "

A : Yeé; it.is.

Q@  And on P1a1nt1ff's Exhibit 7.Ivask you if thet
shows & shot of the staircase showing no railing of any

sort on the right-hand side as you would go down the

' AVV Hell, this is & shot of the staivcase taken
from the basement towards the side of it, yes.

.7‘Q' “_ Anéd on Plaintiff's Exhibit 1 I ask you 1f thaf
shows the inside of the doorway looking from the base—

ment @ut?

'A~v' It shows the inside of the opening. of
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Vceiling perhaps eight feet from the stairwell.

device that causes that light to come on when the door

0NMS8

Q@ = DNow, there is a device on the left of the
dadr facing &8s you look at it. I ask you if that was a
hook andveye?
A  Yes. This is the eye and this is the hook
that you see here below the knob, | T
Q All right, sir. Thank ymu.l
Is there any 11ght directly above the stair-

el

case itself, Mr, Nelson?

A Ro, sir. The nearest l1light 15 on the basement

Q I8 there any sbrt of an automatic switching

opéns'er must;bu nanually;manipulate a flip~-flop switch
on the wall? | R

A  You manuaily turn the Sﬁitch~on.

Q | Is thére any gort of & spfing device which

causes the door to clese once 1t has beea opened?

_YA.A No, sir. _ |
Q : It has to be m&nually pulled and ‘secured?

g A.7 That is right. o
Q _- Mr.{Nelson, at what point in time did you havs

the hook and eye latching device 1nstalled that is on th¢
kitchen silde of ‘the door leading into the basement?

A : I aon't recollect that. My wife is of the

. e LU . T e T D T e

LY’

W




: - | onm9 7
2l opinion that that has been there many years as a resuit
-3 éf a"previous problem with a ¢hild getting close to the
4| door.
5f Q Who determined the level that that hook and
g,_eye latchingvd§§ice-woﬁld be put at in the houée?

A; _ A Well, it ﬁas'put at an elevation to keep it

.8 abcve the child's reach,

9 . What 1s it, appraximately five feet?
wl A  Sometning like that. -
11 Q ’How, who made the-deeision to put the hook

”E; and eye latching device on the basement side of the door®

13 '.‘A Well I would say my wife probably thought

14 vathaf; o
15 ; e Aﬁa i.take it that this was installed so

: 16 that there would be another means of securing the door
17 | to keep children from getting on the steps, 1is that

18 corrgct? |

19 NaﬁA._ 'Well; whén anyonénﬁénf 1pto‘tﬁe bgsemént;
20 kobviouély,ifAéhe hodk on the kiﬁéheh side was hoocked
21 theyvéouldn3f_g;£‘ou£ again without assistence. So,

2o || the idea was when yoﬁ-weht déﬁn in the basement to

23 operate the‘washing machine or something of that sort,
-34 the individual going down would leave the ‘hook on the

25 kitchen side unlatched ‘but would latch the one on the
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that the door could always be hooked in a locked

position?
A Right. -
Q And this was to eliminate the danger that the

basement?

down below the floor 1eve1 of the kitchen about eight

protective railing or bar of any sort to keep it from

onnN2Q 8

stairway side.

Q But did you devise this protective scheme so

staircase pfesented for children in particular, is that

éorrect? _
Q o Now, as I understand it there is no railing

on the wall side of the staircase 28 yau go down into
the basement? | |
A  There i3 no failing. |
] Q And there is no railing or'wail of any sort

on the right-hand'side of the stairway &s you go into the

A o Well,'the wall on the right-hand side extends
or ten inches. It extends about to the fleor Joist but
from there down it is open |

Q And a child on those steps would have no

goinﬂ over the side?

A Once it gét down about five trewﬁ it would not.
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your grandchildren? .

a0n21 s
Q Now, I understand that you &nd Mrs. Nelson
had made plans to go to Californis sometime in the first

two weeks of February of 1970 on a vacation, 1s that

correct?
A That is correct.
@  And that you had known Mrs. Pendleton for

many, many years and néedéd someone to Stay there with
A Right.
Q And'uﬁderteek to arrangé with her for
services in this capacity? | -
' ‘A Cerrect. _ | _
Q\ - And in addition to Mrs.'Pendlefon whe would
be there with the children? You had other household
help, did you not? | R
A That is correct.
_‘Q H And one of them was'a.lédf named Janey who 1is|
nO%fdeceased thai-did-aohe of thé housecleahing and the
1@undr? Qarké T T T . o
- A Right. | “
. Q@  And on the particular morning of this
1ncident there was &a 1ady named Annie who was to stay

with the children until Mrs. Pendleton arrived after

you had 1eft +0 catch your plane?
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A Right.

Q - And that your daughter Lee drove you and
Mrs, Nelson to the sirport and then was to return to
your home and visit.with Mrs. Pendleton for a while.
and see how everything was going? |
| A Correct. | |

Q. JAll right,'sir.- Now, what time 6id'you leave

to go to the airport on the morning --

A _Abent 7:00 o'clock. Might have been a few

minutes -~

Q - You went to Dulles?
-A - Right i'. ;"_' .v. [{f~ -
Q '-' Now, p“ior to going to the airport did you

havénecéasién-te-ga into the basement of your home?

A Yes, sir. = - . . -
Q  And what was the-purpose of that,lsir?
A " We were going to take & Virginia Ham te

one of our host&ﬁx;an ‘this trip and X went down the

basement to get it.
"Q o And when you went into the ba sement and cane
out do you have any 1ndependent recollection as te

whether or not you seéufed fhe latch, the hook and eye

‘lateh, on the kitchen side of the door? “

A "I don't recollect.
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Q I take 1t that when you have to catch a flight
that hour of the morning the detalils and logistics of

it put a lot of things on your mind and you do a lot of

securing?
A . I would say so,
Q _Hqﬁ, do you recall whether either you or

Mrs. Nelson at your request had given Annie and Janey

instructions on the procedure that was.tafbé followed

when'thej'used‘the door going into thévbasemént for
whatever purpase they would have down there?
A : I can't answer fcr Mrs. Nelson. I'never_gave

her any 1nstructions.

.2Q‘v - Now, is 1t fair to say, sir, ‘that while you

are the owner of the preperty that Mrs. Nelson as your

wife customarily hasg the authority to make arrangements

“with household help?

A She had charge of the childrens department.
. Q And‘you_relied upon her judgement'in making
these decigiéns_and h&d-confidence in her doing 1t?
A Rignt. | - N
T B And yeu focused on making a living through
your business and other things that husbands_and'fathers
and granéfathers do; éir? '. ” - -

A Right. S
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Q@ And you had n¢ personal conversation with
Mrs. Pendlefon in explaining to her the manner in which
the dqor was to bé secured or anythiﬁg of that sort?

A No, sir.

Q You relied totally upon your wife to nmake
those arrangements, is that correct? |

A That is correct. |

'@ Now Mr. Nelson, as I understand 1t you had
knswn~Mfs;:Pendleten and her husband for many years
here around Warrentoﬁ, 18 that correct, sir?.

“ A, That is correct, 31r.‘ -

 Q :- And when she came back to Warrenton te live

in ﬁhe»l&tter part of '69 or early '70, Just through

friendship and one thing or another you had occasion to

‘see her and find out she had returned to this_area?

A i That is correct.. |  '='5 ,

_”Q " And you knew that elthough she wag 68 she
wag sufficiently active and vigorous to Where you would
feel comfortable going on & vacatier and entrusting
your grandchildren to her for supervision?

s ._ Right 'Tf Af'.**fx‘:  
Q. " And ss far'as you were éoncerned the éxtent

of her engagement ‘wag to 1ook out for ‘the children and .

you hed other help around to manage the other affairs
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of the house?

A - Well, again, the details of th#t were srranged
between ny wife and Mrs. Pendleton.

Q £11 right, sir. Now, yoﬁ weré'not‘personally
on the premises-at the time the .accident occurred? |

A :No, sir.

Q g Had'your_son Bill left thatgmorning before
you had gone? | | | B ‘

A I am sure he had.

Q What was his customary time for going. to work?
A - He usually left about 7:00 e‘clack.

Q~ : All right, sir. And was yeur 1mpressien that
he left that morning around 7:007 o

A T am sure he did. Perhaps left a few'minufes
after we did. R - |

\ Q Where did he work, Mr. Nelsan?

A At ﬁhat time he was werking in Culpeper.

Q - So, he had to cammute to his jJob and get therd

by a time certain ta get to work?

A Right, sir.

Q j o But you weren‘t makiﬁg any demands on him to
help you pack the car or help you pack your bags or
anything that would have delayed him in getting away

that morning to go to his job?

o
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A ‘Well, if he was still there I am sure I

called on him to carry bags.

Q i Do you recall, sir, whether he was there?
A No, sir, I don't recall. -
Q@  Did you at any time see him go inte the base-

ment that»morning;and come out?

A  Wo, sir. | ]
Q - Did you have breakfast withfhim at home that
merning? |
| A Ho, sir. He mﬁny times doesn't eat breakfast

We really -~.
Q You have na‘iﬁdependeht fecollection'of
eating hreakfast'witﬁ.himhénd séying'géodbye with him

wheh fcu went off to the airpért? : |

A No, sir. | |

Q | Now, your daughter Lee canme by.to pick you
ﬁp that morning?

- A Yes,»éir."

Q Do you recall what time she arrived”
A I suppose about quarter of 3even, thereabouts
Q- After she got there I take it you used one

of’your automobiles to go on up to Dulles and she brough;

that car backﬂ 1:.

& - That is correct..

e ey

LR
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.Q " Now, you have no firsthand infoémation on
how the accident 6ccurred directly?
A - No, éir,. Only hearsay.
Q ,‘ Ogly.infﬁrmatién-that comaes to yoﬁr attention

since it did occur?

VO Right.

S MR, WILLIAMS: That concludes my &adverse
examination, Your Honor. a

: One'further question. Mr, Neison, Sandy, I
believe was yoﬁrAgranddaugﬁter who ac¢tually got on the
steps? -
THE-%ITﬁESS: Yes, sir.

BY MR, WILLIAMS:

Q B When she called out to Mrs. Pendleton?
A That is correct.
N * | Now, was Sandy tall enough to reach the hook

and.éye latch that you referred ﬁo as being about five
feet? R | o

T A Re, sir.

.,Q . And the helght of that hook and eye had
purposely been ‘set to get it above the reach of teenyﬁ~‘
tinfég‘ like Sandy and William and even Debby?

A Right.

MR WILLIAMS' TA1L right, sir. That concludes

[ “
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ny exam;nation at this time, Your Honor.
CROSS EXAMINATION

BY MRV WHITING:

Q - Mr. Nelson, are there other hook and éye
latches around your house?

A Yes,.sir. When the children first arrived to
live wi%h ué,vafter‘a few-really hectic wéeks fiﬁding
them in everything, we put hooks and éyes’cn various

‘cnpboards, bathroom door and 5o on torkeep them out of -

places vhere they weren't supposed to be.

_'Q Were ﬁhey arranged in similar fashion? 7
A They were put up high so they,eeuldn't-réach
them;<' ' _ |
MR WHITING' I believe that is all,
REDIRECT EXAMINATION

BY MR. WILLIAMS.

. Q. But this particular hook and eye on the door
that leads intc the hasement was 1nstalled so the kids
wouldntt bein danger > of falling down the stairWays is
that correct, sir? | » | ) |

A Well it was placeﬂ at a height that they

could nat reach so they could not go down the stairs

unless an. adult -

'Q f'  But other people had had misfertunes on the
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stairvay before? | |
A " Yes, gir. One adult that I know of and then
my wife -- you should ask her about this, but my wife
sajs that the child of her friends many years &ago eiﬁher
was about to go down the stairs -- anyhcw; frightened my
wife and that is when she had this hook put on..
| Q@ - But that situation was dangerous enough to «
vhere yanrthought and Hfs. Nelson cancurr;d ﬁith your
thinking that thereIShouId be a hoakvand eye lateh device
to secure it éﬂ the kids could nét»get.into those steps,
isn't that correct? ’4 | |
MR, WHITING: I will object to that. _éhat is
asking for a cﬁhélusion. | |

THE'COURT:V Objection sustained.

Q- That adult actsully fell down the steps, had
vshe not, Mr. Nelson? i
A "Yes, sir. o
o MR. wILLiAMs: A1l iight, sir. No further
questions. R “ B |
| RECROSS‘EXAMIﬁAfIONi
BY MR. WHITING: - |

Q o Will ycu please state in the case of that

adult whether or not that was nct after e party°
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A That was at the end of & cocktail party

and the adult was one of the late stayers and became
confused as to where the coat closet was.

Q@  And she had been attending the cocktail

party?
A She hed been at the cocktail party.
Q And the latch, of course, was high énmugh

50 that she could hee eaaily removed it?
A | I &oﬁ't‘believe_the latceh was:ﬁhere at thaﬁ
time.. | |
It was put on later, wésa‘t 17
-Yes:'* - _ |
MR. WHITING: That is all. -

THE COURT: You may step down, please,

;:" = (Witness steps down. )
. MR, WILLIAMS: Mrs. Nelson &8 an adverse
witness. |

BESSIE W. NELSON,
being'first duly,swﬁrn,‘Was examined'and'testiﬁEd-upen -
herfeaﬁh as follnwé} |

'DIRﬁCT.EXAMIﬁATiON
BY MR, WILLIAMS: | B

Q - Mre. Nelson, please state your name for the
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1g
gentlemen of the Jury?

A Begsie W. Nelson.

Q And you are the wife of Mr. Philip Nelson?

A Yes. | '

Q And live with him at his residence here in
WarrentOn? ( V

A Yes. :

Q@  Mrs. Nelson, your husband has suggested that
on affairs of running the house that yoﬁ play & very

prominent rble in engaging people'to look out for ¢chilid-~
ren aﬁd other services that may be needed around the
house, is that .a fair statement? |

E ‘Yes.'v | | ._

Q@  And sp&cifically, that ﬁhen.jour vacation
véame up in February of 1970, 4id you make arrangements

to have Mrs. Pendleton come in and stay with your grand-

children? ,
A \.  Yes.,
Q. Now, had you:been soclal friends with Mrs.

Peqdletoﬁ-fbr‘a nuhber.ﬁf years? :
A Yes. ._ . ‘ |
Q __And'knew her well, is thét ébrrect?‘
A : Y.e-s ) . o ; . : . :

Q

And had confidéncé in her Judgement and sense
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of responsibility?

A " Yes,
Q And knew that she was energetic enough to

keep up with three1ehildren of the ages of your grand-

children?
A Yes.
Q 1 And I believe that the_twins were two, going

7 L
sn’threeAand Debby was five, is that correct, at the
time? _
- ins
A Thgﬂweuld have been two going on three; she

weuld have been four, going on five.

Q ‘ Now, when had those thrée grandchildren come

to live with you; Mrs. Nelson?

A ) April af the year before which would have

been '69.

- Q - Now, those three grandchildren had the run of

the first floor of the house, is that correct?

© You aidn't have any particular rooms that
vere blocked off that they couldn't go into?

A I am not sure I understand ex actly what you
nean by that., Of course, we did not -~ we tried to keep
them from going upstairs because of the stalirs., They
were 50 young, and there are hooks on the doors which

Al

we could use at any time to keep them from going into

_— -
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other parts of the downstairs but yes, they 4id go down
theré, the whéie downstairé. _

Q - But yoﬁ didn't tell Mrs., Pendleton that there
was any area of the downstairs portion of the house that
the.children should not be allowed to freely go into?

A I don't récail anything?likerthat, nét

Q : New; thé basement was biécked off from the
children, wasiit'not? | o

a Yes,i' ) |

Q And:éfen though there was g door that lead

from the kitchén déwn to the basemeﬁt yaﬁ had 2 hook and

eye latching device that was supposed te be gecured at

all times?
A Yes,
Q To avoid the chiléren getting on the steps

T that led: into the basement, isntt that correct??

A Yes.
and eye installed at the level of five feot so the small
children couldn't reach it?

"A‘ . Well, yes, I wae the one who asked for %;.
'@ Because that door opens right into the Btair-

case, does 1t not? = _

A Yes.

Q@ = Had you been responsible for getting that hook
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Q And 1£ is & dark staircase, There 138 no
direct light on the staircase?

A No, except coming from the kitchen eand the

1ight, if you turned on the light in the basement.

Q llﬁaw, what other household help did you have
at the time of your vacation, Mrs. Nelson, besides the
services that Mrs. Pendleton was to render?
| A Janey Smoot and Annie Gray.- Bétween them,

they were there five days a week from nine until five.

.‘Q And what services did they render?
A Cleaning and general‘cieaniag and'laundry.
Q During the time that you were at home did you

basically lsok out for the grandchildren?

A - Yes., ;' 7
Q Fix théir megls'and put.th;m‘down for their
'@apg?'. A : - o S _ ‘ .
] A N Yes, when I was at heﬁe, yes;
-Q;v_' So, in effect, Mrs. Pendleton was engaged to

fullfill the role that you did-aroundvtne nouse with the
gréndchildren'whiie &eu were.éwéy? | ) |
Aowe
,Q :__ And yéu had enaugh eonfidence in her to feel
tha£ she could measure up to that sert of assignment?

A Yes,
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Q But she wasnt't to 4o any cleaning or check on

the other help; her function was to look after the grand-

children?

A That wes her main function. I left that to
her disereticn.
Q Now, what sort of & specificvinstruction had

you given to Janey and Annie in the years that they had

worked for you prior teo thé time that Mrs. Pendleton camg

to stay with your grandchildren about keepling the door
that led into tﬁe basement secured? |
& - Well, after the grandchildren camé there we
were much-morevéareful about keeping the door,locked‘
They knew it was supposed to be lacked.‘ 
@ _But when they came out of the basement they
were_supposed.to hook it at the five foot level?
.  A, | Yes; | | |
i QY ' Ahd when they went down in the basement they
were to turn around and hook the lower level so the door
at all tiﬁes stayed hooked, is.that corfect? |
A A ~ Yes. o
.Q' . ﬁq&, you say that a special situation af&se
wheﬁ the grdﬁdchildren came thefe; 'Ivtake 1t that at
the agés your three grandchildrén ére there is a lot of

movement of them around the house andvit takes a lot of
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loockling to keep.up with their ages and sizes?
A - Yeéi |
Q - And they‘wefe like squirrels and monkeys,

they elimb over everything and % is & pretty fullFtime
assignmenﬁ_to keep up with them? |
-MA - Yes. |
Q And}you knew that thevmost déngerons area in
the house was this door énd set of steps lhat led into
tﬁe basement? | | | |
MR. WHITING: I would object to that.
- THE COURT: ObJjection sustained.
BY MR. WILLIAMS: - o - 1
: Q*' | Wha@‘was tﬁe reasoning you had the double
heoking anrangemeﬁt leading into the baéement?
_the basement, ﬁnless there was a way tp lock it from the
ins;de,.then the.door‘ceﬁid bé apened byfahybody‘that wasg
still upstai?sz> S9.as to keep the doorifrom being
possiblyﬂopened. B | h v |

Q But who were the people around the house on a

the basement steps? = .

A __f The grandchildren,

Q@ Yes, the three that Mrs. Pendleton --

T aawa

A -Se that --‘well, 1f someone went down into
: v L i

day to day basis that yoﬁ were really concerned about with
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A Yes.
Q@  Now, as I understand it, Mrs. Nelson, when

Mrs., Pendleton agreed to come in and stay with the grand-

you were to catch'your flight to California to show her
around, is that correct?
A I think it is -~ I mean, she was out there,
Of my own recollection I couldn’t say whether it wes the
day before or two dgys before but she had been out there.
o Q And“thé purpose of that was for you to show
her the general.arraﬁgement of the house and to familiar-
ize her ﬁith things in the kitchen so she could do those
functioné that‘needed to be done with'the‘grandchildren
that she was suppbsed to dé, is that correct?
A Yes, | |
CQ " Now, had you gone into the'basement on the
norning that you left to get youf flight? |
iA | i-don'ﬁﬂthink so. That would have been -- I
cén't recall eny reason for‘my going into the bésemént
that morning:-v | .
Q ~A_ Did you tell Mrs. Pendleton that the arrange-
ment on the doer was to always keep it hooked?
A Do yeu mean hooked on the kitchen side?

Q Kitchen side or the other side, if you were
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“down there?

A ~ It should be hooked on onefside er the afher.
and I assume that I told her that. I can't recallvany
date or hour.

Q But I mean, this would have been the sort of
thing that yau_weuld have wanted her to know before you
left to go on your trip, would 1t nét? | |

A Yes. ‘ | |

Q. Do yéu recall whether yéu tol& her that the
oﬁher employees.there in the house knew that this was
the policy tbat &eu followed? |

A Again, I can't say &s to hour or date and I
can't say that I definitely recall télling her But I
feel I must have, 7 | | )

Q Now, Zée; your daughter, she didn't live at
home at the time ﬁhis accurréd,‘dié ghe? |

LA Yo. | | :

@ But 4id she know about the rule in the
hcuse of keeping the hooks latched? H

R A  -  I am sure she did.

‘Q | How about your son, Bill, whose children
actu#lly were there? Did he know the rule on keeping
the door latched? .   ';rfwf-: "“x.'i

A I am sure he did.
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- Q Now, on the morning that you left to catch

your flight had your soﬁ gone to work before you left?

A I really don't recall.
Q What time did he customarily leéve?
A He usually left, oh, fairly early because he

was.ﬁérking et Culpeper and he liked to get over there
well before 8:0d o'ciock but he left early. That is all
I céuld say. ?
| Q You_did not see him go in or out of the base-
ment on the morning'that you cauvght youf'flight, did you?
A Tot that I recall. -
Q But:he had no reason -- his bédrcdmvwasn°t in
the basemen£ or anything, was 1t? |
A " m@.' |
- Q And he normally’héd a rabm eithef upstairs or
on the first-flobf? is.his.room on the'first floor?
. . I believe he shared a room with William, did
he-nbtf .' »
A Yes.
Q ~‘ Your grandson. Now, I believe.you had
ariived in Califerhia before you knéw thatuﬁhis
1ncidenf ﬁad Qécurred? - . -
| A tes.
Q - 'And yoﬁ ha;é'n§vfirst;hanq kné@iedge of how
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it dia occur?‘
A - No.
Q I believe that your granddaughter,Sandy,
called Mrs. Pendleton Dee-Dee? Do yéu knowvhcw that
camé about? | 1

A Yes. We felt that Mrs. Pendleton -~ I

| promised I wouldn't say, but Mrs. Pendleton or any other

ki

use was too complicated and some of her graﬁdchildren
ca}led her Dee-Deé sﬁ we called hér ~~'w§ had the
childreh call hef Dee~Deé. |
- Q So, this was not Just an accident that they
use that name°f' :_
:A No. - Theylhad called her théthO'lbng ags they
Knew her, you knew.-: » | | i |
? ,Q ~ And they had kXnown Mrs,. Pendleton, I guess,
mast of their lifes, had they not, throggh soclal visits
and_one thing or another? ' |
A - ﬁell, they didn't come té livé with us until
they Were'almostnfwo. -When they'did know her, they,
of course, they didn't know her. well They didn't see
so much of her because she was in and out of Warrenton
but when she came and er’when we went for her we were
going to pick up Dee-Dee and so on.‘ So, they Just

.~

think of her as Dee-Dee.
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Q You had departed before Mrs. Pendleton

arrived that mcfning?

A~ Yes.
Q And I belleve that Annie had come in Just
to go for the hour after you left, befeore Mrs,., Pendleton
arrived? |
, A R Yes;. She came in before'we:ieft and she was
to stay there with the children, get ngh; ready for
school or do whét had to be done before Mrs. Pendleton
canme, | | | | |
-TQ o Allvrigﬁt;_'lf the door-isﬁ'f‘hooked and the
déorknob iatch isﬁ;t secured, if & child wéiked up to
thaf deér and ﬁushed bh 1t; it would.swing over the
stairwell, weuld it not? |

A Yes, i 1t weren't closed.

= ;,Q' o Yes. So, they Wouldn't have to pull it to

them or anything of that sert to get 1t cpenad°
A -No, it opens 1nward
- Q- Plaintirf's Exhibit 13, does that show fairly
how it swings in?
A Yes.
Q:r- Mrs. Nelscn, at the time Mrs¢ Pendleton was
staying with your grandchildren,did Sandy, the one wha

ultimately wound up being on the staircase, have
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a dangefsus thing to do?

A I dontt -— I mean, no,

Q It didn't make eny difference how m&ny'times
you told'her, donft go there, you wouldn't feel confi-
dent that if you turned your back she £t111 wouldntt
do 1t, would you? .

| A . Ho.

'Q The arrangement that you had made with Mrs.
Pendleton for har services, I believe, was to pay her
$10 a day during the period of time that she was there?

A Ygs." ' o

MR. WILLIAMS: All right., Thank you. That

'éoncluées my eiaminatien,vYour Honor.
- | CROSS EXAMINATDN
BY MR,WEITING:

+Q  Mrs. Nelson, there were other latches on some
of the doors then on the ground floar,vﬁere<there not?

A Yes. | P

. ?Qn‘_ Where wefe fﬁese, geneﬁallyf

A :;  On the autside of the bathreom and the lavato:
the deor 1ead1ng from the dining roem te the kitchen,
from the dining roon to a little room that goas into the

back room.. On all the closets in which ¢leaning materia

l""
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was kept, and I think on both sides of the door from

the kitchen to the hall. That 48 the hall that would

go upstairs, and, of course, the basement, on both sides

|l T dontt know whether there was a latch on the -- now,

that i3 where the latches are now. We did not have all
of them put on 6n the same day soc I dsn't know how many.
Q Now, these latches were latches that were
similar to this,high eneugh so a child could not reach
them? »
A . Yes.
Q The saméisort of éonétructian, hook and eye,
is that correct? ’v |
v’ A Yes.
: 1%} ‘ And those 1atches were put on to keep the
' children frem going into those areas, were they not?
' A - Yes.
MR. WHITTING: I believe that 1is all.

MR.: WILLIAMS: ©No further questilions, Your

Honor.

THE COURT: You may step down, Mrs, Nelson.

(Witness steps down.)
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Whereupon,

being first duly sworn, was examined and testified upon

her osath as follows:

BY MR. WILLIAMS:

Q
A
Q
A
Q
A

Q

Philip Nelson, iz that cerrect°

A

Q

ocegsion fto go to your father's home here in Warrenton?

A

Q
A

Q
A

I went back to see Mrs, Pendleton and the children.

Q

I dr0pped ny parents off at the airport and

LEE SCHYERTFEGER,

DIRECT EXAMINATION

What 1s yeur name?

Lee Schwertfeger.

Your occupation?

Housewife.

And where do you live?

Here in Warrenton, en Elm St;eet.

And I believe you are the dauﬂhter of Mrs.

Yes, I an.

On the morning of February 3, 1970 did you hay

Yes, I did.
And what time did yeu arrive there?
I don’t know. I don't remember.

What was your purpose in going?

Before you dropped them off you had to pick

e
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2 them up?
3 A I don't remember 4f I -- I don't know how I
41 got to the house timt morning.
5 Q@  Did you go to the house before you left for
6| the airport®
7 | A I dontt remember if they picked me up or if
81 I went to the house.
9 Q@ I see; "But you drové, howe%er’you got
, 10 tdgefher?' | T
11 A I got with my parents. |

12 4 5'Q And you knew they were gcing to C&lifornia,

13 1s that correct?

o

1) A Yes. I was to drive the ear back from the
15| airport. - B | -
{16 - Q ' And you were to go with them up to Dulles

17| Afrport where they were leaving from?
8y - A Yes. |
19 . Q “And after fhey geﬁ off you were to take the

20| car and bring 1t back to their heme?

21 : A.& I believe I was to keep the car but I ﬂas
‘i>' - R to pick Dehby up from school |
25 Q ’ Now, Debby wadﬂ be your five year old niece

24| or four year old nieee? =
.25 - A Yes.’
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Q And she was in kindergarten at the time?

A " Yes.
Q She was one of your three niéces or nephews

with Mrs. Pendleton at your father’s house?

A The 1ittle girl and the little boy, they are
twins. | |
Q Sanéy and William?
A Right. | ’
JQ | And what time did you arrive bdack at your

fatherts house from Dulles'Airport?‘ |

A I don't know. I gqt.loét, _idon't know when
I got back. ‘*>-j | S | , ;f -

Q By the_tiﬁe you arrived and when'you went to

their house, was Mrs. Pendleton there?

A Yes, she was'thefeﬁr.
v Q Yoﬁ don't recall whethef you séen her earlier
that morning or not?

A No, X donkt,

Q And in the houée with her were your ndece and
nepheﬁ; the twiné, Sandy and Williém?.“J

A Yes. L R

Q And did you have lunch with them?
A I didn't eat.
Q | Bnt‘yoﬁ'were\there?&

-
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A But I was there while the children had lunch.
Q " And you went into the dining room area and
sat with_them, did you not?
A  Yes, I d4id.
| 'Q ' During lunch and you exchanged pleasantries
fand chit-chatted back and forth? B
| A Yes, I did. i |
'Q }  You had kn own Mrs. Pendletenrb-efore9
A I don't remember when I first met her, I
think I was little but I had met her on one c¢f her -
visits prior to the vacatian. . - |
Q All right. Had you visited in your father’

{

, mﬂ‘way that led down to the basement?

05047 !

and mother's home from time to time aftervthe grandchild-

ren came to iive with them?

‘A On, yes.
N o What frequencj,can you esfiﬁate?
. A 3. 1 just popped in and out. |
i?dv‘ - Did you know about the existence of the door—

‘ _A . Yes, I knew ‘the door.A
Q | Did yeu know Whut policy they fellowed insofar
as keeping it latched with a8 heck and eye?

A - Yes, I aid.

sQ'ﬁi And what was that policy? ,
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A To keep it hooked, to keep the hook on the
door hooked.
Q Did they explain to you why that s necessary?
4 I never remember them explaining it. I knew

it was there; to hook 1t. I don't remember them.ﬁelling
me, hosck it. | , |
. Q But when did the grandchildren come to live -
there, do you recall? ’ |
A No, I dan't know exactly when.
- Q | Now, after the cehildren finished their
luhch‘whera did you go? |
A I took William, the 1little béy, and we went
into the back room. | | -
4] And that 1eft Mrs; Pendleton in the dining
rooﬁ with Sandy, is that correct? | |
A A That left Mrs. Pendleton -~ when I left, I
was .in £he dining room. I don't know 11 she stayed in
the Gining room or net.

Q Did she go back into the family room with yal

and Hilliam?
A Not after lunch.

’Qﬂk Do ysu know whether she underteok to elean up

the debris that was left from 1unch°

A R don't know because 1 was back with William.




@)

16
i7

i8

19

20

21
22
o3
R4

25

(0049
6
Q- Prom the time that you went bak to the livingj
famlly room Ilguess it is, with the television set, with
William =--
A Yes. \
Q - did you see Mrs. éenﬁlet@n gnymore up
until the time that you found out that she was on the

_floor of the basement?

Q How did that get called to your attention?

A I heard 8 Cery out and I Went te see What it
vas and I stopped at the: kitchen door. 7
e In order to get from the dining room intc the

fanmily room did you go through the kitchen?

A Yes.
| Q And go,by.the door that leads to the basement?
. A .~ Yes. - o |
. Q Now, when you 1eft the dlning room area where

you sat and watched Mrs. Pendleton eat and went on in to
the family room with William, did you notice whether the
basement doer'wasvepened or closed?

A | I don‘t know.

Q But yeu went right by 1t, didn't you?
A{, Yes - .

"Had it been opened weuld you have seen 1t?

O
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A I dontt know.

Q _.Well, if you had seen it openedehat wefev-
your instructions from your mother?

'A ‘ I would have shut it and 1ocked it.

Q But‘you didn't observe anything out of the
orainary about 1t? | | V' |

‘A I dian't notice 1t et all,

Q = Was your sttention to the acciéent attracted
by &n outery of sonme natﬁre? o |

A . Yes., I heard Sanéy scream,

Q And what did yéu then do?

A I went into fhe kitchen to see what Sandy was
sereaming at and I saw dcwn the steps. " |

Q@ = And Mrs. Pendleton and oandy were on the floorx

of the basement vere they not?

h
A Yes.

Q Looking off to the right of the steps?

A Yes, and Sandy was on top.

Q@  And did you go down to render them some
assistence?

A Yes. I ran down and picked Sandy up.

Q - Sandy was on top of Mrs. Pendleton?

A ‘Part of her. I don't remember which part dbut

she was mainly on top.
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Q

And Mrs. Pendleton handed Sandy to you?

"I Just grabbed her.

And took.Sandy upstalirs?

Yes, I ran upstairs,

And then vhet arrangements did you make to

see that her injurles were taken care off

A

I called_Janey;. I ran upstairs to call Janey

to come down and told Janey to stay with Mrs. Pendleton

and Sandy was bleeding so much it really scared me ==

called the
Pendleten;
Q
itgnﬁt?
A

Q

she'wasn5t
A
Q
yeur_car?
A
Q
A

Q

went there

hospital and called the ambulance for Mrs.
Tt turned out she had & cut on the head, did

Yes.

And after répairing_tﬁat,ﬂcle&ning her up,
in bad shape, is that correct?.

No. :

But'yauvtoek Janey on to the hespital in

Ro.,

I mé@n“S&ndy, on %0 the hospiﬁal 1ﬁ’yoﬁr car?
Yes; | _ |
Aﬁd‘then~&ftgr getting thére'—- befbrevyou

arrangements were mede to get an ambulance
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f0r Mrs. Pendleton; is that correct?

A .Soﬁewhere along the line I told Janey to
call an ambulance but I don't know whether it was while
I was running out and‘she_didn't hear me or what dbut
then as soon as they teek care of Sandy I called the
house back to make sure Mrs. Pendleton was all right.
She hadn't called so I hung up and called the ambulance.

-Q At the time you left with Sandy you didnt knoyg
anythiﬁg éheut the severity of any injuries of Mrs.
pendleton? -

A I hadiaékgd her if she was hﬁrt'bec&use
Sandy's head'scared'me s6 much. She:nid no; get the
baby. So, I just ran with sandy.

Q - Her concern wes to see that the baby was
properly administrere& to? . |
i A Yes.  She sald, "Get the baby"

Q- Now, while you were at the hespital did Mras.
Pendleton ultimately,'immadiately, get brought in%
A Yes. The ambulance brought her in and Sandy
was sewen up and I was sitting with her.
Q Dia . yﬁu ever see yeur brother Hilliam at the

home of your father on the morning of the accident?_

A No. . . B

Q" You never went into the basement yourself and
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left that latch unhooked on the day @f‘the gccident?

A TNo, I never went in the basement.

Q ‘You never saw Janey go down into the basement
and leave the laich unhooked?

A - Ko, I never say Janey.

MR, WILLIAMS: WNo further questions, Your
Henor. - |
'CROSS EXAMINATION

B?_MR..WHITInGx

Q Were there a numher of other latches like

A Yes, there were.
" Well, chere sre two kitchen doors and each

of- th@se have latches and two bathrecom doors h&ve

Q@ - Are they s?milar latches to this one that is
so high that ghe childrénreould not reach them?

A Thej'afe.out.of fhe.reach of the'children.

Q Lee, I have a drawing here of the -- I want
you to explain to the Jury - I want yeu to orient
yourself first. xhis purports ta be a drawing of your
father's place,- This is a portion of your father's house,

¥

Bere 18 the recraation room an& there is the kitchcn.

- = paoe *“—\~ — ~—— -~
W I ~—
- ~ Moy ~
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o There is the entrance hall from the garage and those are
3| the steps and there is the hall leading down.
4 Are you familiar generally with the layout?:
5 A Yes.
\"e Q Now, first I'want'you to show -~ take my penci
-7 here and show the jury here -- can you all see this?
‘3 All right. Look at it and pass it around-ahd then I am
9 |l going to get her to point some things out here.
ﬁo‘ All right Now, if you will, Lee, if you
m stand up and I Will hold it here, point out first the
C-a2 kitchen where you were with that peneil?
fis | A ‘That 18 the kitchen._ A
14 ‘Q" Now, where is the sink?
15 A '-The sink 1is right in here (indicating)
16 |  Q, All right How, where 1s the refrigerator?
’17 ' A~ - The refrigerator is right there (indicating).
18| Q '_' All<right,L Now, then I believs,this is the
19 || entrance haliﬁfhéf goes down into the baseﬁent, 18 that
.corréct? - o
2?# oA Yes. -
22 Q@  Is tmt right? k
23 R Yes. | | N
24 LQ l And then, if you furn left as you proceed
for the basement ycu t&ke a step down and you go into

1
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an entrance hall out into the garage?

A - Yes.

Q- But if you don't go down the entrance hall
but proceed straight a bit you go into the recreation
room, is that right?

A - That 1s right,

Q@  How Lee, just before you heard the scfaam
you heard Sﬁndy scream, you said you were in the
recreation roem}with William, the other children, and
first you seaid you weré lo§king at televisibn?v:

A '..uAnd playing. |

Q And ﬁlaying. And point out to the Jury here

i1f you will where the television set is 1oeated?

A - The television 1s this wall.
Q 3 _Built up against the wall there?
' fi'a o Yes. e _~ ' B
. Q .h So, if you are loeking toward the television

you are 1ooking toward thls wall?
“A Yes,. | | .
Q ‘;. Now, T believe there is a fireplace along in
here (1ndicating), is there not? o |
A - That is right. L

Q And where were you seated?

A '. Just at the end of the fireplace.'
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Q You were seated in a chair? Which

"direction was the chalr facing?
A Sort of catty-cornered to the wall, turned
just & little bit. o
Q Catty~cornered thiS'way (indicating), looking
toward that wall, iz that correct?
. a B 1ittle bit. N
YQ' _ Now, &5 you you seated in that chair could
you look doﬁn an& #ea these two open doors?
A Yes, |
Q I also want té asﬁ you,ieé;vir you were
standing here watching televisieh, 1f you could turn to
your right and.see the-celiar door? -
X Yes; | | |
Q A1} right.' Now, before luncth believe you

and Mrs. Pendleton had been visiting for a little bit?

* A 'Ye-S.
Q 'An&:YQu were seated where?
A . T believe we were on the sofa on the far side

of the room,

- Q There is a sefa'aleng right in here (indi-
cating)? I o .
A Yes.

Q ‘' You all Satltheré and talked before lunch?

L e T ~ T
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A Yes.
Q Now, whi;e you were ali sitﬁing there talking
where were the children?
They uwere playing around us,
. In the room? |
With us, yes.

Do you know how long you all visited?

O P O b

No.

‘MR, WHITING: I believe that 1s all.
REDIRECT EXAMINATION

BY MR. WILLIAMS: - | |

B Q Lee; you @idn't dréw'this floor plan of your

father's house, did you?

A ~ To. _
Q 'Afe you seeing 1t for the firét time?
\ A YesQ_ .,
. Q I will sﬁéﬁ you a picture that has been |

identified a8 Plaintiff's Exhibit 11 and ask you if that
doesntt show the door leading ‘into the basement?
A Yes, that 15 the door.'
Q. That is the door there (indieating)
Ncw, 1mmediate1y to the right of that door
1s 8 == t‘_i£ - i'“'i 3 m v : T

A cleset. = ..
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-~ ¢loset door, Now, I will ask you if you

can look at this floor plan of your house and find that

gsecond door?

A

P O P O

Q

The closet deor?

Yes.

It would be against that dcér.
But 1t doesn‘t'shéw as a door?
Nﬂ.v | . ’

So, whaever drew this plan left off one door

that is immediately at right anglas to the door that

1eads into the basement? :

don't Just

doons,

That door doesn't show on there?

That is right.

But whén ybu.eame'oﬁt ol the kltéhen you

gsee one deor, you see twe$ dan't you?

iYou go into the kitchen, yes, there are two

‘AlY right - Thank you.‘

Had you ‘been asked by your mether or had you

volunteered an the morning that they were to leave to

ge on their vacatian to came hrk and wark with Mrs.

Pendletcn to sort of get the children settled down over

the excitement aﬂd used to her being arcund?

A

I don't remember that she asked me. I usually
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Just =--

Q " You were going te do anything you could to
help out?

A I wanted.te make sure she knew where things
were. _

| Q vThevkids knew you well?
A Oh, yes,.
Q . And you were familiar with thetr 1ittle

perscnal habits, whether they Jumped over the back of
c@uches and sofss and --

A Yes, I knew the children well,

Q And'were they active youngsters?
A Yes. Sandy much more then William,
Q But they had the run of the rooms there on

 the first floor, dildn't they?

A Yes, their bedroom wes on the_first floor.

- Q :_ You didntt put them in a playpen or tethered
them to & docrkneb so they couldn*t go so0 many feet in
one direction? | |

&  To..
Q | I believe at some point after yeuvwere there
at lunch you were gcing te ga and pich up Debby and bring

her back there from seheal?

*

- #_j:_;Right;‘f c
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'Q Was this to be & Gaily assignment for»you?

A I don't remember. I don't remember i1f 4t was

truévevery day.

Q But on that day —-

A T was to pick her up.

Q Did you take her to kindérgarten that merning?
A No. |

Q She didn't go until sometimevafter you left

to go to the airport?
A I d@n't remember if Debby W&S there but I
didntt take her to school. _
MR, WILLIAMS: A1l right. Thank you. No
further questions. |
| MR. WHITING: If.the'CQurt please, I would
like to please ask this be m&rke& Defendantts Exhibit A,

MR. WILLIﬁMS~ We have no obaection,vYour

QHE COURT: Tt will be gaﬁittedg
N (Therdééument wos marked as
: Defendaﬁﬁfs Exhibit A and
S received in ev «dence. ) N
: MR'<HHITIHG' If the court please, I will
not want thlS W1tness back. If the other side doesn't;

object, I think she Wculd llke to get back to her
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chlldren. ’ _ |
- MR, WILLIAMS: Henry, befcrevﬁe introduce

this, you dont't disagfée ﬁith,me_in saying that tﬁ@re.is
a doaf?>' R o ! . o o
R, HHITING:‘_Né,; I am going to prove it by
| Mr. ﬁelsaﬁ,:a> o _- - | |
: f . THE COURT: Mey shis Witnéés_be exéﬁsed?

'w ‘You ﬁay g£0. ”?hank'you¢ - -

(Witﬁésa,sﬁ?hs'dbwn;).'
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Whereupon,
" ELEANOR HOTCHKIS PENDLETON,
being firsf,duly sworn, was examined and téstified upoﬁ
her oath as follows: |
| | DIRECT EXAMINATION

BY MR. WILLIAMS:

Q Please state.you:'name? , ' o ]
‘ A . E1eanor'Hotchk1s Pendlefon," | |
Q ’

:'A | 'W&rfénton'now.i -
| Ql, V‘Occupation? |
A ;:I don't have any occupation; I am afraid;‘ 
- Q | And how old are you, Mrs. Pendleton? .
‘A Iem 70 now. L
Q - And you Were approximately 68 when the

accident occurred?'

"N\

A | That 1is fignt-
Q-;v‘ Mrs; Pendleton, you are now_é_widow,'is thét
correct? o ’ -
| A That ié right;. ‘ B
..A Qv;> And how 1ong have you been & widow?
A 'A Around seven years._ | | |
Q' ': From_the time that you became widowed up

|
And your asddress? H ‘ -35%': . 5;,f

until the time of the accident fell the gentlemen of
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‘Jury;the type of activitics that you engéged in?

A Well, immediately after my husband died I
went abroad with my other daughter for & while to London
and after I came back I decided that I wanted something
to do and I was in school work first in. Baltimore and
then in Washington, D. C.
| Q KNow, the school work, was that a full-time
igssignment? :__ | : ‘

A : 'Yes; The first school I had charge of 15.
| young children and that vas the one in Baltimore and I
had full charge of all of these 15 children from morning
until the afternoon except«when they were in their
school roon. V?hey werc boarders_in the_school.

And you were sort of a housemother?

=
\

~ Housemother in charge of_thémg'

N

B And then it was Holton Arms?

>o':-&>

L .VAt Holton Arms I had the older girls. i
‘had charge of 50 seniors and I was in the dormitory with
them to chaperon them at all of the places and all of
the activities reqniring chaperons outside of the school
iQ i Hould this entail getting 50 teenage girls

on buses end things to go from place to place?

‘A’A Yes.‘ They often wanted to go to places in

Washington and I uent and arranged for the bus and
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~arranged for the seating and checked them in and ocut to

be sure I had all of them with me when we left and when

we»returned
,Q'.” Kow, when did you end jour employment with
Holton Arms? » |
| A_i - It was in June, '69.
Q "ﬁAnd vhat was your rate of compensetion“froe
that job? '-_ R {»
A Well, the salary was 3,000 and then I had

an apartment'suite of‘rooms with all meals and board
and laundry and everything, all 1ncidentals taken care
of in addition to salary. _"' -}--duf,i.vc‘f' |

' Q Here you physically able in that time of 11

to ‘do those functions and responsibilities at Holton

J%Arms expected of you with these girls?
S YA

0 ; A . Yes, I_was.' I donft think T could have

taﬁen ﬁhem.out.into Washingtoﬁ unless they felt I was

able to do that. | | | - o .>

-le . Well now, after you left that Job you came

back to Warrenton, is that correct? g o |
A Yes.. 1 decided that I would 11ke to make

_Harrenton mny home because ny hushand was buried here and

I wanted to find a place and settle here and then find

something to. do, employment in town.

(S

o
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Q  _'>Have;you ever done'any typidg or shorthand»
éortvof work, Mfs. Pendleton? |
| A -Yes, I have, several different places.
Q . But did you have any specific type‘of
émployment in mind here~1n Warrenton whéh you ﬁoved backq
| A Well, I have been told that I could get any
kind of work as a hostess or receptionist in a doctor's
i office, the 1ibrary, things of that kind where I had
vinterviews._. | | | |
Q v@ndeés 1t'you§ intention_ﬁé #ccept a suitF
able Job of that nature? | PR
A : Yés; I‘piagned.to;
Af'Q B When you first moved ‘back to Warfenton in
'69, Mrs. Peqdleton, where did you 1ive here in town?
| A I had a friend who has ‘& double house, a
? two-apartment house._’> | . | |
.:vQ' And what is that address? )
| A . It is 124 Lee Street. |
Q@ AL rignt. -
.'AH ‘ And I now live on the first rlcor of that
house ﬁecause later on her apartment became vacant.
Q ° VWhen you first‘returned to Warrenton was
part of the house available for you to live 1n?
A No, 1t was not. | So, I visited with her and
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stayed in her house when she went sway.

Q  And then the second part of it became
vacant? |
A Yes, and she notified me that it was

avallable. TIn the meantime I had located ahether house
because it was not ready for occupancy until later on.

So that thisAone was the first that WES available.

Q- Do you drive, Mrs. Pendleton?

li ' No; I don't, |
- Q Have you ever dfiveﬁ?

A& .“'Well, I gave my car to my grandson after my

husband died.

Q' " And ycu have not driven sinceithat time?
A No, I never drove very much at all.
Q Prior to the time of your injuries how did

you get about here in the town of Warrenton?

-:A I could walk anywhere. I walked all over

town. I walked to the cemetery many times because that

waes one of my main reasons for coming back here,'uo I
could be independeﬁt enough to walk around and without
having to depend on taxis and friends to transport mne,
Q -‘ How about in going to church and to visit 3
friends and do your shopping, couldlyou dq that by

walking?
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6
A I could d& that then but now it is a little
difficult.
Q Now, after you moved back to Warrenton in
69, at soﬁe time after that, did you éee the Nelsons
socialiy or in a business way? |
A Yes. I met the Nelsons et a party and that
is when we méde the arrangements about staying at their.
house, | _ | o
"Q ' .Prisr to that time ﬁad.you kﬁawn fhat'they

were contempiaﬁing a vacation?

A Ho; - That was the first time I heard about .
it but we both were interested in the idea at .the time,
I.particularly on account of the little children because
I)alﬁa?s have peénvaHd of children a«né they seemed to
héve,confideﬁcé in ny ability to stay with them.
~}  ) 'Q _You had known the Helson family for a number.
of‘years, had you not? |

A Yes, I had.

Q - Now, do you recall, in a general way, vihen
this preliminary conversation with the Nelsons oceurred?
A _”Iﬁ was at a party at Dave Warrens. I think

it was during Christmas week, It was before I moved

~ -

over here butii‘had already_madg afrangements for moving/

I was to move the first of January and I think this
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party was 1in December when we had nmade thg arrangements.
Q . Did you know when the two weeks would be at
the time you first talked to them? |
A  “When? | |
Q ﬁidlyou knowr whethef it wald be in February
or Marchvor'January? |
| A Yes, yes. | g
Q ' Now,'after did you generally agree at that"
'time that you would stay with their grandchildren while
they were away? o
A Ve just talked sbout it casually at that
time but later on ﬁe talkeé about it in a business way.
' Q '_Now,fwhen_you say "we talked about it", did
you télk toers;_Nelson-or Mr. Heléon?*
A I talked to Mrs. Nelson.
. Q’.” 'Aﬁd she méde the arrangements with you
pér%onally é; | |

'E R Yes;' ;;

Q - for this undertaking, is that so?
A Yes, she di&
Q Now, at some point prior to the time that

they left to go on their vacation did you go to the

Nelson home to be shown around and get your bearings

on what you were supposed to do?




-3 g); .

18
19

20

21

22

23

- .# — =Y ,,'

00069

8
A Yes; I d44d. Mrs. Nelson went over evéry-
thing very thoroughly.
. Q .Whén did you go, Mis. Pendleton?
- A ,.It was either the day before or two days

before. It was close to the time they wefe,leaving
because at the time she took me %o the bﬁsement and show/
me where the food was kept; the deep fregze and so»fortﬁ
_Q., How, in-getting to the basement 13'£he‘ohly‘
means of getting into the basement to go through the

docr that leads down frem the kitchen?

A That is right, th&t is the only one that I
knew about. | _
- H&s that_the.only'one.that was shown to you?
:AV Yes. | o
| Q." Did,you have any conversation sbout latching

devices that were used on that door?
- A . Yes, Mrs. Nelson told me exaetly about the
door, that they were always kept latched.
Q Did she point them out to you and explaln
their purpose? | |

A Yes, she aid.

Q And what were they, as best as you recall?
A A latch on the door leading from the kitchen

to the basement and one 1eading from the ‘basement to the

(Y4

b
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kitcnen; the reverse way.

Q@ - Did she make any statement sbout when the
faﬁily went in and out of the basement whethér they
secured the d&ors-with those latches?

k She_said everybody locks the door when they
g0 through this door t0 the basement and everybody has

been told about keeping it fastened at all times,

@  And she told you the same thing?
A Yes.
Q@  And it was your understanding that during thé

two weeks that you were to be on the premiseg;that ifr
you went in and out of the basement that this,éame
routine'm&st be_absérved-?y you? |

A 'Yeé, £ha£ was pointed out.

Q. | How, when you went down to the ‘basement with
Mrs. Nelson and cane back up do you recall whether she
brought anything with her? '

"A . Yes. 'She brought a réast‘ She éaid it would
be for dinner when Bill, her song came home., I was to
have dinner for them. That was the next night end I
am sure 1t must have been the day before because I dont't
think she would have brought the roast up.

Q It would have been aging some?

A Yes, She put it idn the refrigerator and saild




and the house and she knew all the requirements about

this will be ready for dinner when Bill comes hone
tomorrow night.

Q | What time were you supposed to report for
duty?

A I was supposed to be there at 8:00 and they
were going to leave earlier, an hour éarlier. She had
somebodyc-come in, Annie, who was & substitute maid.

Q Whe was her regular maid?

& Janey.
_AQ : Sﬁcctz
A Smootiwés the regular maid.
Q ~What’ﬁere Janey's functions around the hbuse

as best as you recall?
A ~ Janey had been with them for a number of

years and she knew everything connected with the children

both.the children and thelr 1aundry, cleaning the house,

Q ‘But your specific assignment was the
children, is that correct?

A That is right, and kind of to take the place
of the mother who was &way.

Q Now, when you arrived on the morning of the

accident did you do so by taxi cab?

A Yes,
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Q And then went on in to the house, is that
correct? |
A . Yes, and the little glrl, Debby, was to go

off and get off to Bchool at 9:00,

Q B }VAnd she was there when you arrived?
A - She was there.
Qe What arrangements had been mede for her'“

‘transportation to schooi?

A One‘of the men from the office:was,supposed

:to come and #ake her to school. He came and met her

aﬁd sentvherfoff:to school and‘then I ﬁookvovef the
1ittle qneé. 7 | | ._

. Q '] That left you with the twins, Sandy and
Hilliam, is that correct? |
| A That is right. |
\ '-Q And from 8:00 otclock on to the vicinity of
lunchtime what did you do with thﬁmﬂ | B

-A . Hell, we played around the house and they

showed me some of their toys. _William‘is aﬁ active
little boy. In the meantime he went up and locked the
door. So, we had a little problem there about how we
would get in to get my shoes and things to change my

3

clothes. l . _ , 1 ._1 -

Q@ . Was this your bedroom that he locked?
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12
A Yes.
Q - Were these children of a size that they
could resach a door knoﬁ and turn 1t?
A Only a very low one because he was.very
small, Evidently, .. their own bedroom door had & lower
knob than bthers because iﬁ some way he had closed that

door so I couldn't get in, So, Janey and I spent a

little time trying to get in that bedroom.

' Q Av' Janey héd come on the premises after Annie
left or were bothrbf them there when you first arrived?
A'4 A 'QAnnie was there and & few minutes later
Jahey.érrive¢‘bY £axi andvthen Annie lefﬁvsooh after

that. o | : | |
‘ Q Now, during the course of the morning did

Mr. Nelson's daughter, Lee, come to the house?

RO A o ﬂo.' She didn't come until after 11 00 when

she, came back from the airport.
Q  _ Were you getting ready to have lunch at that
time or had you already had 1t? |
.A - It was lunchtime but soon after that we had
iunchf’wl think 1t was afound 11:00. I %hink when she
came iﬁ aﬁ& after 11:Od ﬁe staited thinking‘about'lunch.

The children got a little restless and we decided to

ltgke them into the dining room and let them mske their
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13
own.péanut butter sandwiches,
Qe After lunch ﬁas it the custom for the two
smaller children to take & nap?
A  ¥95.
Q Now, where was lunch served, in the kitchen
or in the dining room?
A Dining room.
Q You would take the peanut butter, bread,
whatever was necessary =-
| A Youvhave-to-do-it~yourse1f lunch, . They
were Spreading the peanut butter and Jelly.
Q Howglong 8 span-of time, would ybu s8Y,
lunch took? : |
A Oh, it was, I guess, about half an hour,
m@ybe not more than that.
’H\ ’ Q  Was Lee with you all Auring the luncheon
'pe:iod? o
A Yes; she was.~

Q - And after you finished lunch what happened
to Lee and William? | | ‘

A Well Lee and William went off into the
family room or T.V. room together &nd Lee usually went
in and smoked a cigarette, and I went on in the kitchen

and little Sandy followed me in and was playing around
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2
~ ||in the kitchen while I was straightening up after lunch.
i .
<:> . 8 Q You brought the dishes, peanut butter --
. :
| A ~Bread and the peanut butter.
| 5
‘ Q To put everything away?
- ‘6
® A To put everything away.
Q Now, after you cleaned up from the luncheon
B = : . ) ) -
outing, then, were you going to take the kids up for the
9 ' - o '
, nap?
10 ' ' '
A Then, it was nap time and I was about to
11 A ' ,
~ |collect them to go put them to bed when I heard "Dee-Dee,
a2 : | -
"~ leet me; Dee-Dee, get me".
—~ 13 ~ | o ‘
(:) o v Q - Where were you at the time you heard that
14 T '
cry? -
is o )
A I was in the kitchen.
.16 .4~ -
. ‘ Q Did you know where the child was? -
wi o ~ | ~ |
' A 1 was headed in that direction, evidently,
because I was close enough to the voice to spot where it
19 . i |
- ' |was coming from.
: 20 _— ' :
o Q And where did you determine that that voice
21 .
_ ‘ . . |was coming from?
. : : 22 : : -
‘ <:>"- ‘ o A It was through the door that was forbidden
' 23 . ' ' ' '
' property. ]
R4 ' ' ' ' . |
o Q I hand you Plaintiff's 6, which is the stair-
25 '

way going down into the Nelson's basement, and ask you if
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you recognize that?

A

Q

Yes.

When you once determined where the voice

was coming from where was it on those steps?

A

Q :

Around the second or third step down.
All rignt,.

Hhat'did ybu do immediately upon hearing the

volce and how did you go about doing 1t? -

A

had in mind.

Q

‘actually on

A
Q
A
T Q
A
its head on
Q
A
graﬁbed.w
Q

I Just grabbed for the child, That is all I
Did you determine that the child was

the steps? -

Yes. '

And what was your concern at that time?

To get 1t as quickly as possible.

. "¥Why d4id you want to get it?

Because it could have fallen.off and crushed

the cemenf. " There was & cement floor.
¥hat movement did you make to get Sandy?

Well, it was all so instantaneous. I Just

'And what happened?

 Sandy is an emotional litile thing. She

threw both arms around my neck as if she was going to
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hug me and then with hugging me we both went overboard

on the goncrete flbor.v
Q o You went over the side where there was no'
railing?
| A _Yes.'“
Q Now,-had Sandy ever cried out "Dee-Dee, ggt
me", more than once? |
A ! No, I got to her immediately.ﬁ”

. Q Row, in going down what happened to you, if
you can tell us?’ ] n B
S 3 It was all so fast. I can't remember any-

“thing except that Sandy Cried, screamed; because I heard

her on the steps and as wé fell shé wasvhoiding -

| 'Qi Where did she land in relationship to you on
the‘concrete flioor? : | |
v AL I was on the fioor and she was on my lap on
the floor on top of me., . o i?
~ Q Were you ever rendered unconscious?

ﬁ A - TNo. | A |
Q . And what did you do to try to take care of

what had happened to you and Sandy after the fall?
A ‘ Then, Lee heard the cry and she came running

and I said, "Take the baby, I am all right" because I

didn't feel snything then and 1 thought I was all right
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. 7
2 So, she either took her in her car or an ambulance, I
3| am not sure.
<:> 4 Q Did Lee take Sandy dnd £0 on up thé steps?
5 ,. A - She toock Sandy and went on up the steps.
‘6 Q And you were left there slone, then?
I A And they went on to the hospital. Then, I
8 eiawled up the steps. When I'gbt up I found I couldn't
.b stand on my foot but evidéntly}yilldidn't know I couldn'g
’ i0 '

a stand up when‘she left me, So; I Just told her to go on

| the kitchen untii Janey called the rescuéisquad.
vijj 13 o In the meantime, Lee had called up to ask

14 what about Mrs. Pendleton and she had tcld her that she

."Y%I and I then crawled up the steps and laid 6nmthe floor in
%5 had called the rescue. squad to come for me and I would
?6_ -be on out to the hospital because I couldn't stand on my
17- foot | o
18 o 'Q  Now, you were taken to the hospital ‘and then
.;9 received treatment from Dr. MacNay, an orthopedic
ko surgeon, at some point in time after that? | |
\El A | Yes. First Dr. Iden admitted me. Thﬁt is
: ;j)_.‘ P2 the Nelson's famiiyvdoctoi was there. He had seen Sandy|
s i " ?3 and bandaged-up her.head and she was»still thefe'and I
R4

talked to him and asked him if I couldn't go on back to

t

25

the Nelson's home because i wanted to look after the
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children. I could stay on thenéofa and read to them, if
ndthing else, andlhe sald, no.

Q | Now, prior to the time that you undertook
to get Sandy off of.th; basement stairway, had you ever
gohe intO»tﬁe.basement that morning?

| A Ko. I'h&& ﬁo reason to go to the basement.
I hadn't really had time to think that far ahead even
about the basement because there was no r;éson‘for it.
We hadn't gotten»that far into the déy.

”Q ' Now, after ‘you received treatment there at
the hospital and the cast was pl&ced on your arm and leg,
I believe you we;e-admitted as a patient, were you not?

A Yes.

"

Q - And some three'or four days later you then

'asked to be discharged or were discharged and went and

stayed with the Parkinsons?

A That ia right.

Q And at this time you still had a cast on
both your armf and your leg? -

A Yes.

Q' Now, you said that immediately upon your
fall you were numb and had no feeling of pain or anything

Did there come a time when pain did start

affecting you?
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A Well, in the night before the nurses left

they said if you have any pain just ring the bell, and
the doctors left orders for pain pills. Well, I did have
to call for some pain pills during the night.

Qv~  And then you went on out to the Parkinsons

and stayed a eouple of weeks, approximately that amount

of time? .
A Yes.-
Q And then went on to Winchester to stay ‘with

~your daughter, Eleanor‘>

A Yes. I wes there until the middle of May.

Then,.I went to another daughtefs:in Boston. I was met

with wheel chairs ét both air planes.

| .'Q' ~ Now, from.the time your arm and leg, arm and
foot I should say, once started hurting hé# the pain
continued since that time? |
A Yes, I #mﬂalways conséious 6f-the broken
foot éhd if I exert myself very much 1t swells terribly.

Q What do you do for the pain in the foot now,

Mrs. Pendleton?

A r. Troop told me I could take ASpirins at

regular 1nterva1s, So, I always take some before I

'start to walk to church or walk for grocery shopping or

+

take any extra exertion.-
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out of shape too much but there is always pain, I eould

| was what I do to get work, I make mistakes._ I can't

count on it., It stiffens; from time to time.

CG’“”""‘~
20
Q | Has Dr. Troop or Dr. MaéNay given you any
sort of an orthoPedic shoe or buildup in your shoe to
help you out in this condition?
A. Yes. X have prescription-intersole arch
supports in all my shoes., »
Q Does that give you some relief?

A Yes. I think it keeps ny foot from bending

feel the pressure of the arch supports. It makes 1t more
|
painful but I feel that 1t 1s keeping my foot from getting
out of shape.
Q Let's talk about the arﬁ fdr:fhe moment..
| - What effect does the injury ﬁhat you receivéd
in your wrist have on you, Mrs. Pendleton?
A B Well, I don't have any dexterity for use in
typing or things that I useg to do.
Q '_Coulé_ydu sort of hold it out for fhe‘gentleu
méntofvthe‘jury an&.ﬁéybe“explain? | -
A There is a stiffness. So, for ihstance, if 1

try to reach, if I try to type with any accuracy, which

- Q “_ Now, does that cause you any pain, Mrs.

Pendleton?
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A Not particularly eny pain. It is Just the
consciousness of not being able to use it as much as I
used to. _ |

o Now, let's now talk about the foot.
With what frequency do you experience pain
in your foot? | |

A Hheneverrl step o# it et all., When I step

on the floor in anything but a very soft shoe it is

painful,
'Q ' How &Q you get relief from the pain?
A Well, I have to elevate it as much as

possible. If I go for ahy 1éngﬁh of time ﬁ1thout
elevating it my arkle swclls and 1t is very painful.
) Q in bed at night,; how do you get along there?
AA_Y | Well, I often ‘have to get up in the night
and take Aspirins to relieve the pain.

. Q Do you elevate it in any way? .

‘ A Yes. I use twc small pillows, foam rvbberv
pillows, to elevate it. | |

Q ~In going up and down steps and walking on

uneven surfaces does this cause you any difficulty?

A I could never count on my foot on an
uneven step. if I sﬁep on a little rock, & little

pebble, it would throw me.
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Dr. Troop, Mrs. Pendleton, were you suffering any pain

. Q _ But they put a cast on and they took the

22
Q | Row, do you get around town if you want to

go to the’cemetery, to the church or shopping or =~
A I count on my friends or taxis most of the

time. I.coulé walk up aé‘far as the grocery store but
I have to be Qéry careful for unevenness everywhere.
H Q If the weather 1s bed and things of that
_nature do-you feel more restricted? ' f 

‘A'- Very much restricted and especially when I
,waskvery much independent before.

' 'HQ - At the time your wrist was operated cn by

with it then?
A Yes, I was in terrible pain until the

second 0peration.

éast off and then you went through'a program pf exercises
tha€ I believe were’prescribed by Dr. Troop?
ﬁ 'A._ Yes; | 1 _ | ’
.Q o A% what point in time did this pain develop
that ultimately led to the second operation?
A | Well, 1mmediate1y after ekercising I could
tell that it uas getting worse instead of better and I
started getting & numbness in ny hand. So, I had &

burning and tingling.. So, I couldn't just -- it felt
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nunb all the time.

e Whén~did that:bﬁrning sensation occur?
| A In the morning if I wake up or wake up in
the night I felt the numbness.

,Q  ‘_Held_the-arm up to the Jury and point to

the ared where you were getting the sensation of pain.

- A . It‘was right through here and through here
(indicating). | ) C
o Q . And was that an inteﬁse §ain?_

A Yeé, it was. | |
_.Q.v Thaﬁiﬁas very disagreeable? . ,m
A Like a toothache. |
Q ~_ And hcw.long did that last befére'yoﬁ hadl_

the.co:rectiie Qﬁefation performed?

v'A :'I.would say the first operation ﬁas in
Fébiuéfy.and theﬁ £he second; oh, it was in July, and
I gqt almost}immédiéte reltef after thé}secand operation
on the hand. The péin_then.disappeared but 1t has never
felt quité 85 €asY. Thefe is 2 stiffness in it still.

.Q'” While you were living with your &aughter in
Winchester was thefe any special device in“the.way of a
ramp that héd to be put in fof yaﬁ?il | |

A Yéé."In Qrdér'to ggf me into the.house

~after I left the Parkinsons there had to be & ramp buiit
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- CGGES

ah
for me to get me into nmy bedroom which was one step dowun
from the hall of the first floor and a ramp was built
for them to get me in the wheel chair in and out of the
house, That 1s the on;y way i could get back and

forth, the ramp, tb get me in‘the_wheel chair,

Q And you used the wheel chair from time to

A Everywhere., They would roll me into the
dining room,
. MR. WILLIAMS: That concludes my examimation,

Your Honor.
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CROSS EXAMINATION P !
BY MR. WHITING:
Q Mrs. Pendleton, the'day before, I believe

now you have concluded wasg the @ay befafe that, Mrs.
Nelson took yoﬁ ocut there and showed you what your
duties would be?

A Yes. A

Qe And she took you around the hoﬁse, didn‘t
she, Mrs. Pendleten? |

A ' Yes.

Q And I believe she showed you the variaus doors
thet were latched or tota latched? v

A Yes.

Q And were there any other doors'besidés this
door in question that was to be latched?
v A Yes, there were several doors.

Q Did she show you those?

A Yes.

Q Hhere were they?

A .They Were'different‘parts of the house, They
were towards the bathraom and the utility ¢loset and;
I believe, a door going to the outside where the little
ones might escape.

Q Did she say why those doors were te be latched?
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A Well, she may have sald but I naturally would

have known for the protection of the children.

Q@  Tow, did she tell you, when she showed you
all these doars? that were 1&£ched, did she tell you
to check and be sure the doors were latched?
| A Vell,.if she had confidence in me to ask me
'to tend to the children I don't think she would have had
to say that but I think maybe in her conversation that
she did say to keep all these 1atched |

'f Q m Sa, you 1ntended to check them to be sure

they were latched?' 

A I certainly did, I a14.
. Q"l_ How, when did yau intend to &o that?
A | Well the ehildren had always been allowed

to run around the hOuse. There_was no suspiecion of

r7hgnything 1nrthat length ef time. There was not time to

be unaware of things that were going to happen and my

R3

¥

main point was to get ﬁpéAiittle children to bed. Then,
II might have taken time té check but fhere wasﬁft
sufficient time far me ta g0 around and make sufficient
check of all the doors in the house otherwise I probably

would have done 1t.:.f' A

- Q- ) Whenwwas 1t you said you got there?

R got there at 8 00 e'clock
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Q In the morning?
A Yes.
Q And what time did this accidenﬁ happen?
A . It was between 11:30 and 12:00, I believe, or

arauhd 12:00, I don't know that X watched the clock
for everything like that. ‘

Q- Sure.

A But it was after lunch which meant 1t would
be afternoon, I expect.

Q A1l right. Now, Where were you and the

children when_they were showing you theilr toys?

A -In the family room.

Q In fhebfamily room?

A Yes.

Q Mrs. Péndleton -—

A . I left my glasses at haﬁe.. I dén't believe I

could read.

You canft make that cut at all?

Q .
{" A Well;‘nat.iﬁ detail., If i_could use'--
,'QA I am not goiné»tq ask'you'tb.read anything.
A '.Heil, show it to me. X wéht to see_it;- |
Q A1l right. Can‘you make-thﬁtAout; thé
diagram?-' ' - -
A . ~Sort of..
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-Q. Mrs. Pendleton, that 1s & diagram that 1is

supposed to represent the area‘of the Nelson's house -~
A Yes.

Q -~ where this accident éecurred and here 1is
the area designated as the kitchen,

A | I can see that. | -

Q And here is the area designated as the
recreation room. Could you see that?

A Yes. |

Q-v Now, 1 am bointing out to you here, I am
going tévsort'ofvda i1t thié way so you and the jury --
hére 1s the area designated as fhe eﬁtrance hall from
the garage. You recognize that, don't you?
‘A Yes. ) | o |
-Q "~ And here is the little entrance hall down

from the kitchen towards the basement stéps. Do you

recognize that?

A fes, I guess; ‘I am not good on these drawingsg
particularly. )
| Q. -~ You are not an engineer.
v.k' I em not architect or~eng1neer.
Q - But this does represent the area accurately

as far as you can tell? I believe there 13 a door here;

there 1is a}door'leading_off that Iittle hallway to a
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ment?
: A Yes, there are doors from all around.
Q@  That 1is right. There is a door in every
corner of this;éxcept where you come from the kitchen;

is that right?
A No, there is an entrﬁﬁce‘ﬁown.into the
. , -
Whyfécn*ﬁyou aék me what you want to know
instead -- T | L -
Q Mrs;”Pehdleton, you were st#ﬁding by thé
sink, weren't yoﬁ, Jnst before Samdy calﬁed you? )
A I canit swear that I waé-stan&ing by theﬂsink.
I kas in the kitchen and I heard the véiée. The sink 1is

where you would be when you aré'straightening~outlfrom

lunch, isn't 1t? - “".7'_‘,@;_

| . Q Yes, matam. . - | |

| A I can't say;v 1 think I was on the way for
the child when I heard the yaiceg looking for fﬁe child
but I'cﬁnft say I was stﬁnding by the sink.

R Where were you on the way from?
'AT | N?rqm“thevkifchen tb-wﬁéfe>the voicé was coming
from. | - _ | | :. |
| Q :And'i tak; it“from éhéﬁ;:fﬁen, that you had
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olbeen at the sink in the kitchen, that was the last
-3l{thing you had done, straightening up the dishes?

: 4 | A | Could have been, | |

5 Q Is there any other place in the kitchen you

+6 {would have been befere the ¢hild ealled yau?

T A I don't know, why?

: Q Perdon? |

g » , : e .
9 £  VWhat difference does that make, how many times

20 |I turned around the kitchen?

n . Q i see. well, then you dén'ﬁ.know exactlyA
.12 where you were -1 the kitchen when the child called you?
131 _A ' The main thing I was thinking about was

14 getting to the chtld when she called. I would hqu

st gotten to her if she had been_anywhere,jin any spot.

o

16 | That was my main idea, to get the voice that was calling

"17 for help. | .

18 | . Q \ How, the child had'beenAwith you Just before

19 she called you, hadn't she? " | |

of A "‘_‘Yes.' The children were not in the hablt of
-,21 being.watchéd. 'Thg house,vas ma&e,’apparently made,

jf'22 safe for them.gnd'fhey knew'thét>and‘théy ﬁere allowed

'23“ta run around the house. There was no reason whatseesver

24 for me to watch those children every single minute.'

v25 ' Q'~ That was because you umderstoad the doors




OGO 7
were all latched?
A ‘ That.is.right, because that was the idea in
that house, that was the rule:of the house, that those

doors were always locked. If I had unlecked the door

6 I would have been conscious of the fact that those
: 7 lchildren wefe around and could open thevdaor but I
E 8 [hadn't touched the dcor so thefe is no reason for me to
| 9 have any suspicion of the fact that there was any
‘ 10 danger for the children. | - |
‘1 Q ' Was there anyone else who could have teuched
| 12 the d:or after you got there? B
(i)_ . 13 A Yes, there were other people.
1 Q Hho?. | o
15 L = Well, Janey could have touched the door.  It
?lﬁfwas her privilege because she was in charge, really, of

17| the house.

|
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Q '-Yéu say she was in charge of £he house?

A She was in charge of the housework which was
part of her duty.

Q = Well --

A She was 1n charge of keeping the house clean
and keeping the 1aundry and 1ook1ng after the children
whenever they were around

Q Well now, so Janey could have gone down there

.-
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1s that your testimony, Janey could have gone down there

and unlocked the door?

A Well, why couldn't she? If she was in the

house she could have., I didn*t say she d4id but she

certainly could have because it was ce#tainly her right

to. She had been in the house lenger than I had and

she knew all of the rules of the house.
: - ¥

Q@  Now, she hadn't been around in the area, had

she, while you were giving the children lunch, had she?

A Re.

Q ~ She was upstairs?

'a . She went up to prepare the bedroom for me the

Nelsons had left unmade. She went to make that ready

for me.

Q I see. Now then, Mrs. Pendleton, just what

P

'd1d you understand your re3ponsibilities to be?

A Te look after those children no matter what
happened, in every detail
Qe a1l right. |
.-A. . And to look after the meals for them, and wher
B11l came home in the evening, their son --
| Q 'f Yes,'ma'am.'
-— We would have dinner #11 tegether,

A
Q And did you understand that yeu had any other
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‘responsibilities other than those?

children had alfeady had their breakfast hadn't they?

A - Well, I understood that I was to take Mr. and

Mrs. Nelsons place in taking care of the house and the

children,
Q And d1d you?
A a And Janey was going to help with the work.
Q Janey was? )
A Janey was going te help with the wérk because
she was #ccustomed to 1t“

o Did you understand that yeu-ﬁere more or less
to supervise the household with the help of Janey?

A Well, yes, naturally.

Q Now, when.yau got there, Mrs, Pendleton, the

A Yes, they had breakfast early.
Qe And 80 then, you were in the heuse with the

children. Ybu all didn't leave the house that morning,

di1d you?
” A . NQ. . .
Q  Now Mrs. Pendlefon, when you started for
Sandy, you heard the veice cry and you started for Sandy,

did you see her there on the steps as you cane towards

her?

R VS

A I must have seen her or I couldn't have grabbdd
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Q . How far away was she from you when you first

saw her? |

A This was ali instantaneous. ‘A11.I was think-
ing about was gétting the voice when 1£ was crying for
help, the baby on the éteps which was évidently;: in a
spot of.danger and ﬁy responsibility.was to get that |
child regardless of what happened and I d;dn't count
the minutes or the steps either. 1 was Just looking for
the child to save her from being hurt.

-_’Q Where was she on the steps? '.

A o I didn't have a tape me;sufevwith me because
I didn't know this was going to happen ﬁut I know that
she had gotten through the door 8nd wasldown on eithei
the secend or third step when I grabbed her but I am not
sure that she could have been 1n that exact same measure-

ment. Ifr yeu want to go back and.measure the distance'

I couldn't sSwear that was it exactly, that spot

. l» _NOW, where wae Sandy facing when yeu first
saw her? '
‘ A : I dan't know how she was facing.: All I know

is that]:got the child and that she grabbed me around.
the neck Whether she was racing me or facing rnorth,

east, south or west, I am not sure but all I wanted to
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do was to save Sandy, and I 4id get her in time, to
greb her.
Q  Did she look like she was about to fall over
when you sawrher?A .
A I didn't look that cloeely. jAll I did was to
gét-hér. | | |
Q - Well noﬁ, what}did you think was the problem
when you heard the voice cries and saw ber°
A 1 atan't stop to think. All I did was get
the child. -
Q@ What &angef”did you think she was in?
| k'-  She weas in danger of falling off of that step
en té 8 cencrete, high distance.
~ Q _ Kow, was the child crying, Mrs. Pendleton?
. :.A  ; She wasnft erying when she called for help.
She ﬁas caliiﬁg ﬁut she cried when:she Qas'hurt.
fQ ‘ Ailrrighf— Naw, had you gone dewn any of the
steps whéﬁ Sandy put her arms araund you?
 @ No. I went down the steps befare I reached
‘her_ becaﬁse she wasn't on the top steps._
| Q - That is what I anm asking you.A'Ho§ f- 
QAA';-  I,had.ta_get through the door to reach her.
'f Q;_.{"Yéé,_ﬁafém.ﬁAﬂbﬁuﬁaﬁy sieps’héd'you gone
;dogﬁ?1_  el e e B ;. .
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back and daid you all sit dewn and vislt after Lee got

you-had to pass right by this deor, didn't you”
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A T didntt count the éteps, how many I went down.
I know that I got there Just as quickly as I could and
that was my main i1dea, was to get the child but I didn't
cOunt the‘steps. It happened instantaneously.

Q Well, how many ~- you leaned over, didn't
ycu,.tc_get her?

A Why,_i don't believe I could have got her if
she vas down ‘below me.

‘ Q | Now, when youvleaned over and you put your

arms down how many steps were you above her?

A No, I didn% count the steps,,neo' I know I
wasn!'t on the top stepé, |

R I s@e."Well-now, Mrs. Pendleton, Lee came

back?
A ‘ Yes.
, ,Q 'Whereabouts were you when you visted°
) A We were in the f&mily room.»i
"q In the family room?
A Yes. . - |

Q To get 1nto the family room from the!dtchen

A Well now, at what point are you talking about?

Q : When you pass from the kitchen through the




hall down into the family room you go right by this door !
dontt you”

A Yes.

Q How many times do you suppose you had been by
that door that morning? |

A I don! t suppose I had been by it -~ I haventt
any idea. I wasn't aware of any‘danger or I hadn't
been checking that morning for the rauﬁine of the house~
hold. I hadn't looked'for.danger., I‘hadn'trlooked for
that door. I hadn't étteﬁded'?~ the duties at hand was
getting thevlittle girl off to schoél énd taking cere of
the children whén they weré with me-#nd then having Yunch

| Q Were the children with yeu at all times that
morning except just before Sandy fell? )

A I am not sure that they were,  Thej weren'tt
required te stay.ﬁnder Surveiilanﬁe evéry moment.  Théy
g8l played around all over the first floer.

\ VV Qe That 13 because of the locks, 1sn't 1t? \Is~

I

that why you didn't have to have them under surveillance?

A :’ I hadn't thought about the locks. X hadn't
- 22| thought anything except doing the routines of the family
as they would if the family had heen at heme.

Q Hell, what things did you do besides supervisg

the children that morning and visit with Lee”
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A Well, there wasn*t very nuch time when Lee
got back before lunchtime.
Q I see., All right. Now, Mrs. Pendleton, you
could see the door, ¢oculdn't you, this door from where

you were‘standing washing dishes?

A I wasn't looking for trouble so I don't know

that I was even.looking towards the door.

Q " But 4if you had looked at the door you could hiv

P

Seen 1t, couldn‘t y@u9

~

A If ,I. looked at the door I ceuld have seen

it? It was a goed size door.

MR, WHITING: I see. I beliwve that is all.

Thank you.

THE COURT: 'Any redirect? |

MR. ﬁILLIAMS: NeAfuither questions, Your
chor.. T ‘ -

Your Honor, may we have about a five minute
recegs? We have reached a point where we nay be closing
THE COURT- Court will take = five—minute

recess' ) b - »

(Short recess taken.)

MR, WILLIAMS' Your Hanor,'ccunsel has entered

into a stipulation as to medical expenses that I would
be

like to tender ask that it weuld/éome part of the record
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