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MOTION FOR DECLARATORY JUDGMENT 
AND INJUNCTION 

Plaintiff moves the Court for declaratory judgment, 

declaring its right, title and interest in and to that 

real property lying immediately adjacent and to the east 

of plaintiff's property known as Lots 1, 2, and the sou-

thernmost one-half of Lot 3 in Block 74 on a certain plat 

entitled "Property of Virginia Beach Development Company," 

which plat is recorded in Map Book 3, page 177, of the 

Clerk's Office of the Ctlrcuit Court of the City of Vir-

ginia Beach, Virginia. 

Plaintiff further moves the Court to restrain and 

enjoin defendant permanently from threatening to remove 

and from removing the improvements maintained by plain-

tiff in that area adjacent to and to the east of the above-

mentioned property and from other wise interfering with 

plaintiff's lawful use and enjoyment of said property. 

And in support of these motions, plaintiff says as 

follows: 

1. By deed dated July 25, 1900, duly recorded in 

the Clerk's Office of the Curcuit Court of the City of 

Vi~ginia Beach, Virginia, in Deed Book 69 at page 493 

Alfred N. Chandler and Arthur S. Chandler conveyed to the 

Virginia Beach Development Company certain lands contain-

in9 about 1,200 acres and fronting on the Atlantic Ocean, 

reference to which deed is specifically made. Among other 
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thirigs, said deed recites that said acreage is conveyed 

~together, also, with all the ways, waters, water-courses, 

riparian rights, privileges and appurtenances to the same 
I 

belongin~ or in any wise appertaining .••• " 
I 

2. By deed dated May 1, 1911, recorded in said Clerk's 

Office in Deed Book 86, page 388, (as corrected in deed 
i 
i . 

dated June 1, 1911, of record in said Clerk's Office in 
I 

D:eed Book 86 at page 454) Virginia Beach Development Com-

pany conveyed to Norfolk Southern Railroad Company a por-

tion of said 1,200 acres, including property specifically 

r!ef erred to in said deed as Lots 1 through 6 in Block 7 4 

qn said plat. 

3. By deed dated August 12, 1919, recorded in said 

Clerk's Office in Deed Book 104, page 500, said Norfolk 
I 

S'outhern Railroad Company conveyed to Sea Pines Improve-
' 

ment Company the said lots in Block 7 4. · 

4. By deed dated January 3, 1944, recorded in said 

Clerk's Office in Deed Book 220, page 559, Sea Pines Im-

provement Company conveyed to Greenco Corporation, plain-

tiff herein, certain property, including the said lots in 
I 

B:lock 74. 

5. The deed described in Paragraph 4 above conveys, 

b~ express terms, in addition to the realty specifically 

described, all riparian and waterfront rights which each 

g~antor had by nature of its title to the above-described 
I 

p~operty and all right, title and interest in and to the 
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$treets and alleys binding the property which each grantor 

qad by nature of its use of and title to the above-mention-

~d property. 
; 

6. As will appear from the said plat recorded in Map 

Book 3, page 177, in the Clerk's Office aforesaid, by ref-

~rence to which plat plaintiff acquired title to, inter 

a1ia, Lots 1, 2 and the southernmost one-half of Lot 3 in 

B~ock 74 by said mesne conveyances, the said lots in said 

' 
Block 74 are bounded on the west by Atlantic Avenue, on 

the north by other lots in said block, on the south by 31st 

Street, and on the east by what appears to be an area of 

land between the eastern edge of said block and the Atlan-

tJic Ocean, which area of land is irregular in shape, but 

is denominated on said plat as ''Atlantic Boulevard." 

7. Plaintiff owns and maintains in said area adjacent 

t9 and to the east of said lots in Block 74 a wooden plat-

f?rm. Said platform stands in the area denominated on 

s•id plat as "Atlantic Boulevard~" Plaintiff has since 

1944, and its predecessors in title did continuously since 

1911, maintain on said area denominated as "Atlantic Boule-

vard" various buildings, walkways, pavements, electric 

l{ght posts~ picnic buildings, sub-ground-level passageways, 
I 

salt water pumps, and other improvements adjacent to and 

to the east of said Block 74. 

8. Plaintiff has always exercised exclusive dominion 

and control of that area of land lying adjacent to and to 
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the east of the eastern edge of said Block 74, and its 

predecessors in title did so all the way from 1911 to 1944; 

so that for a period in excess of fifty years the fee sim-

ple owners of said property have exercised ownership, do­

~inion and control over said property, and the City of Vir-

~inia Beach has in no way exercised dominion and control 

0ver said area during that time. The City of Virginia 

Beach has not taken any steps or course of action to ac-

quire, accept, or in any way gain jurisdiction and control 

over that portion of the land denominated on said plat as 

"Atlantic Boulevard," other than the construction in Appr-
i 

qximately 1927 of a concrete bulkhead sea wall and pedes-

~rain walkway, known as the "Boardwalk." 

9. Under date of January 2, 1970, the defendant, 

acting through its building inspector, advised the plain-

~iff 's tenant that it was required to remove said platform 

from the said area denominated "Atlantic Boulevard" for 

~he reason that it was allegedly on property of the defen-

~ant. Also on January 2, 1970, defendant caused a "stop 

work" order to be attached to said platform. Plaintiff 

has declined to remove said platform and has notified the 

d~fendant that (l} said platform is located on property 

ONer which plaintiff has custody and control, as well as 

l:egal ownership; and (2) that the City of Virginia Beach 

has no standing in any event to require plaintiff to re-

move said platform. 
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10. Plaintiff alleges that, in view of the foregoing, 

an actual controversy exists between the parties in accor­

dance with the provisions of Chapter 25 of Title 8, Code of 

Virginia, 1950, as amended, entitling plaintiff to declara­

tdry relief. Plaintiff further alleges that the removal by 

d¢fendant of plaintiff's platform, or the threat of removal, 

will cause plaintiff irreparable injury, thus entitling 

plaintiff to an injunction against defendant. 

WHEREFORE, plaintiff prays the Court for declaratory 

judgment and injunction as aforesaid. 

Filed January 12, 1970 
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ANSWERS TO INTERROGATORIES 

Defendant, the City of Virginia Beach, by its counsel 

makes. answer to interrogatories propounded as follows: 

* * * 
2. The Defendant claims the interest of a municipal­

ity in a dedicated right of way within its boundaries. 

3. The· source of the City's claim is this map found 

~n Map Book 3, page 177, in the Office of the Clerk of the 

Circuit Court of the City of Virginia Beach together with 

the plat recorded with a certain deed recorded in Deed 

Book 69, at page 490, in the same office. 

4. The parcel is shown as a part of "Ocean Boulevard", 

a part of a public way on the map of streets of Virginia 

Beach Borough, originally prepared approximately 1938, and 

~s currently revised in the Office of the City Engineer. 

* * * 
6. The City has constructed concrete bulkheads to 

protect from erosion and storm damage, and has constructed 

a walkway known as "The Boardwalk" in a portion of the 

dedicated right of way. 

7. The City, or its governmental predecessor has 

granted a franchise for gas transmission lines and has 

installed underground utilities in said parcel. 

Filed March 12, 1970 
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OPINION 

In this declaratory judgment suit the plaintiff seeks 

a determination of its right, title and interest in a cer­

~ain parcel of real property 125' x 52' immediately adjoin­

ing the eastern boundary of Lots 1, 2 and the southern one­

half of Lot 3, in Block 74, on a certain plat entitled 

"Property of Virginia Beach Development Company," recorded 

in Map Book 3, at page 177, in the Clerk's Office of this 

cburt on March 16, 1908. (Pl. Exh. 1) It also prays for 

injunctive relief against the defendant city causing the 

removal of a "platform" located on the parcel. 

The plaintiff and its predecessor in title have for 

. many years operated an amusement park known as Seaside 

Park. It owns a number of lots north and south of 31st 

Street between Atlantic Avenue and Ocean Avenue, including 

the first two and one-half lots located north of 31st 

Street, to which lots the parcel herein claimed is conti­

gtious. 

The defendant, City of Virginia Beach, is the succes­

sqr to all powers, rights and interests of the former City 

of Virginia Beach and County of Princess Anne, which were 

cqnsolidated on January 1, 1963, by an Act of the General 

Assembly. 

The parcel in question is a portion of that area de­

signated on the plat as "Atlantic Boulevard". The plat, 
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according to the plaintif~ s deed, dated January 3, 1944, 

recorded in Deed Book 220, at page 559, was "substituted 

for a part of the plat annexed to a deed dated July 23, 

1900," entitled "Map Virginia Beach owned by Norfolk and 

Virginia Beach Railroad and Improvement Company," recorded 

in Map Book 1, page 23A. Defendant's Exhibit 2. 

Because neither the original plat nor the substitute 

plat met statutory requirements for a complete dedication 

of the public ways shown thereon at the time they were re­

corded, their recordation amounted to only a common law 

of fer of dedication requiring acceptance in one of the 

modes recognized by law to complete the dedication. 

On the original plat "Atlantic Boulevard" is desig­

nated as "Ocean Avenue," and will be so referred to here­

.:j..nafter. 

An examination of the two plats shows that "Ocean Ave­

nue" consists of the entire strand or strip of property 

between the eastern boundary lines of the easternmost lots 

and the edge of the Atlantic Ocean. The strand extends 

some twenty-six (26) blocks along the ocean, as laid out 

on the original plat. 

The original plat from 1st Street just south of Rudee 

tnlet to its northernmost boundary is essentially the old 

City of Virginia Beach prior to its consolidation with 

~rincess Anne County in 1963. 

The eastern boundary of this strand meanders as the 

margin of the sea. It is not clearly delineated by dis-
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I 
I 
I 
~inct straight lines as are the streets on the plat. 

! 
\ On the original plat the words "Ocean Avenue" are 
I 
~ritten in large script in two places along the strip. In 

1 
I 

dne place the letters cover the entire area between the 
I 
I 

easternmost lot lines and the shore line of .the Atlantic 

I 
Ocean. In the other, the letters cover what appears to be 
I 
I a grassy area immediately adjacent to the easternmost lot 
I 

1
1. 
ines. 

! 
i 
j It is essential in determining the nature and extent 

df a dedication by map or plat to examine all lines, letters, 
I 

Jymbols and other characteristics used thereon. The prin-
1 
I 

diple is stated in ~Am. Jur. 2d, Dedication, §26 
I 

I 
I 
i 
I 
I 
I 

"The purpose of the interpretation or 
consturction of a map or plat by which.a 
dedication is apparently made is to deter­
mine the intention of the dedicator. A plat 
or map must pe fairly and reasonably constru­
ed in accordance with the general rules 
pertaining to the construction of deeds or 
other instruments granting or pertaining to 
real property. It must be construed as a 
whole; all lines, figures, letters, and 
records used thereon must be considered. In 
short, no part of a plat or map is to be re­
jected as superfluous or meaningless, if it 
can be avoided." 

It seems manifest that it was the intent of the Nor-

~olk and Virginia Beach Railroad and Improvement Company 
I 

~n having its plat made and the intent of its grantees, 
I 
Alfred N. Chandler and Arthur S. Chandler, in recording 
I 

I the plat to dedicate this unique strip bordering the Atlan-
1 

~ic Ocean not simply as a street in its usual sense, but as 

i 
I 
I 
I 
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a public right-of-way to be used as a beach, a place to 

experience all of the grandeurs of the sea, an area for 

relaxation and recreation, - in short, a seaside recreation 

area to attract and be enjoyed by the public. 

Plaintiff's Exhibit 12 is a photograph, a part of 

which shows the area in question in this case. It also 

shows the Atlantic Ocean, the beach area, a concrete bulk­

head and walkway with railings and lights, the grass area, 

the walkway immediately adjacent to the plaintiff's property, 

all as it existed in July, 1938. It bears eloquent testi­

mony as to the purpose for which this area, designated on 

the original plat as "Ocean Avenue," was intended to be 

used by its dedicators. The photograph shows scores of 

people bathing in the Atlantic Ocean, sunbathing on the 

beach, sitting on benches, relaxing and sunning in the 

grassy area, and children using playground equipment placed 

in the grassy area by the plaintiff's predecessor who 

dperated "Seaside Park" at the time. It illustrates and 

establishes that the intent of the original dedicator of 

the area that it be used in its entirety by the public as 

a seashore recreation area was at that time, and had been 

for many years before, an accomplished fact, as further 

reflected by similar photographs taken in 1926. Plaintiff's 

Exhibits 9 and 10. 

It is the contention of the plaintiff that the placing 

on the lawn area between their building line and the con-

10 



cjrete "boardwalk" from time to time various attractions for 

public use and enjoyment including a structure referred to 

a$ a game building erected about 1945 which was destroyed 

bf fire in 1955 and was not replaced, amounted to a with­

drawal of the offer to dedicate this lawn area for public 

use before it was accepted. 

The plaintiff relies on the case of May ~· Whitlow, 

201 Va. 533, to support their contention that acceptance 

of a part of an offer of dedication does not constitute 

acceptance of the whole. We find the facts of that case 

r~adily distinguishable from the situation presented in 
.i 

the case before us. 

The subject of controversy in the May case was a county 

r0ad, known as Court House Road, .with a width of 30 feet 

which had existed for many years prior to 1909. Two plats, 

called the Br~gg plats, made in 1909 and 1910, subdividing 

ptoperty along the road were recorded. The old Court House 

Road was renamed Court Street and was shown as having a 60 

foot width. The plats failed to comply with the formal 

requisites for a complete statutory dedication of the road, 

b'l!lt were sufficient to constitute a common law dedication, 

ot offer of dedication of an additional 30 feet of right-

of-way to that which already existed. 

From 1910 to 1957 the property owners along old Court 

H~use Road built homes, erected fences, planted hedges, 

trees, ornamental shrubbery, leaving no land available for 
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h~ghway purposes beyond the original 30 foot easement. They 

held undisputed possession continuously until 1957, when 

t,he State Highway Commission first asserted claim to a 60 

fpot wide right-of-way for the purpose of constructing a 

niew highway. 

Thus,we see in the May case there was no acceptance of 

the offer of dedication of any part of the additional 30 

f,oot right-of-way shown on the 1909 and 1910 plats in any 

manner recognized by law for some 47 years. Quite the con-

trary, the property owners occupied and held undisputed 

Jossession of the entire additional 30 foot right-of-way 

with no part thereof being used in any manner whatsoever by 

t;;he public. There being no evidence .of any acts of accep­

~ance of the 1909-10 offer of Bragg to dedicate the addi-

tional 30 foot right-of-way under the facts as the trial 

court found them to be, it was held that there had been a 

~on-acceptance and that the property owners by their con-

' quct withdrew and revoked the offer of dedication. 

We find in the case before us a number of acts showing 

acceptance by the governing bodies concerned, the public in 

general, utility companies, the conduct of the plaintiff 

and its predecessors in title themselves, and other cir-

cumstances peculiar to the unique nature of the right-of-way 

in:. issue here, all of which will be more particularly men-

ttioned hereinafter. 
I 

The City relies substantially on the case of Virginia 
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Iiot Springs Company v. Lowman, 126 va. 424, as authority 

tor its position that acceptance of the whole dedication 

is sufficiently evidenced by the use of a part thereof, 

and the remainder may be used as needed. The principle is 

stated at page 434: 

" But the acceptance need not 
follow the offer of dedication at once. It 
is suvvicient if made within a reasonable 
time and before the withdrawal of the offer • 
••• It is not necessary that the acceptance 
should be evidenced by an immediate use and 
occupation of the whole of the land dedicated, 
but if a part of it is so used and occupied, 
with no indication of an intention to refuse 
or to abandon the residue, the use and occu­
pation of such residue may be postponed until 
the public necessity or convenience requires 
its use." 

We do not perceive that May ~· Whitlow repudiates the 

doctrine of partial acceptance as recognized in Virginia 

Hot Springs Company v. Lowman which follows the general 

rule as stated in~ Am. Jur. 2d; Dedication, §46: 

"An offer of dedication need not be 
accepted in its entirety; the property 
offered for dedication may be accepted in 
part and the remainder rejected. The pub­
lic is not compelled to assume the burdens 
imposed by accepting every part of the 
offered dedication. However, acceptance 
of a part of a tract offered for dedication 
may be of such a, nature as to indicate an 
intention ultimately to use the whole for 
public purposes, This must necessarily be 
a question ·of fact to be determined in view 
of the circumstances of each case, such as 
the nature of the use made of part and the 
condition and location of other parts." 
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The area claimed by the plaintiff in this case, is 

part of the ocean-front area which may be quite accurately 

described as the economic life line of the resort conununity 

of the City of Virginia Beach. There can be no question as 

to its value not only to the owners of the various lots 

spown on the original plat but also to the general public 

w~o come to Virginia Beach to enjoy its seashore and all of 

the attractive features which it offers. For many years, 

tourism has been, and still is, the largest single industry 

o:f the city. 

"Acceptance of a dedication will generally be presumed 

where use of the dedicated property is shown to be benef i-

cial to the public. 11 ~ Am. Jur. 2d, §74. "Where a dedi-

cation is beneficial to a donee without imposing any burden, 

acceptance will be presumed as of the date of dedication." 

Id. Footnote 13. "On the issue of whether there has been a 

dedication, the intent, purpose, and importance of the dedi­

ca1tion to the public may be considered, as well as the con­

duct of the public authorities subsequent to the purported 

ded±cation. 11 Id. §76. 

The mere sale of lots by reference to a plat by an 

owner who has sub-divided his property may alone be suffi­

cient to effect a completed dedication of streets, parks, 

an~ other places designated on the plat for public use. 

Th¢ following statement of the law is found in an annotation 
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in 63 ALR, beginning at page 671: 

"There are numerous cases illustrative 
of the general rule that a defective statu­
tory dedication, or an ineffectual attempt 
to make a statutory dedication, will, when 
rights are acquired thereunder by third 
persons, operate as a Common Law dedication. 

"Thus, in Maywood Co. v. Maywood (1886) 
118 Ill. 61, 6 NE 866, where an attempt to 
make a statutory dedication of land for park 
purposes did not comply with the statute 
because the plat did not give the length and 
width of the streets and blocks, it was held 
that the acts of the owning corporation in 
selling lots by reference to such plat were 
sufficient to constitute a Common Law dedica­
tion of the park • 

. "In Marsh v. Fairburry (1896) 163 Ill. 
401, ••• , it was held that though a plat was 
ineffectual as a statutory dedication of a 
public square marked thereon, because it had 
not been acknowledged before the officer 
designated by the statute, it was nevertheless 
effect~ve as a Common Law dedication, the owner 
having sold lots with reference to the plat." 

The concept is expressed thusly in ~Am. Jur. 2d. 

Dedication. §25, at page 22: 

"The doctrine of dedication by plat or map 
is frequently connected with the sale of lots 
shown on a plat or map. By making such a sale, 
the owner of a tract of land manifests an intent 
to <ledi~ate the streets, alleys, parks, squares, 
or other places designated on the plat or map 
for public use, unless a contrary intent is 
shown, ..• " 

Expressing the same principle, we find in the 1971 

Supplement to the authority cited immediately above the 

following: 

"It is well settled that when a plat is 
recorded with streets delineated thereon and 
lots sold with reference to the plat there is, 
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so far as the public is concerned, an incipient 
dedication of such streets. Volpe ~· Marina 
Parks, Inc., 101 RI 80, 220 A2d 525." 

Since lots have been sold by reference to the original 

~ap or enlarged substitutes thereof, and, as we have found, 

tlhe strip described on the plat as "Ocean Avenue" is vi-

~ally essential to the value, use and enjoyment of the 

qwners of lots shown on the map and the public as a sea-
1 

~hore recreational area, a complete common .law dedication 

of the entire strip as a public right-of-way for such pur-

poses has long since been effected • 

. ! As previously indicated, the evidence shows acceptance 

df the offer of dedication in a number of other ways by 
I 

events which occurred throughout the years. 
I 

These will be enumerated in chronological order: 

1. On.April 16, 1906, the Town Council of Virginia 

Beach :voted that certain streets "be adopted" including 

qOcean Avenue" from "Hall's Line north". "Hall's Line" 

~egins at a point on "Ocean Boulevard" (Ocean Avenue} 

q.pproximately two blocks north of "Lake Rudee" and runs in 

a generally southwestwardly direction. The northern boun-

4ary of the town of Virginia Beach at that time was stipu­

~ated by counsel to be 26th Street, and did not include the 

area in dispute here, See Defendant's Exhibit 9. 

2. On June 27, 1921, the Board of Supervisors of 

Princess Anne County, in which the parcel in issue lay at 

the time, entered into an agreement with the Norfolk and 
I 
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Sbuthern Railway Company authorizing the railway company 

to erect poles and string wires in raads and streets enu­

merated and shown in red on a blueprint attached to the 

aigreement. The agreement is recorded in Deed Book 110, at 

page 218, in the Clerk's Office of this court. A copy was 

introduced in evidence as Defendant's Exhibit 11. The ori­

ginal blueprint referred to was received in evidence as -

Defendant's Exhibit 13. The first item listed in the agree­

ment is "Atlantic Blvd. (Ocean Avenue) from 26th Street 

north to 40th Street". The blueprint shows a red line to 

the east and actually touching the easternmost boundary 

line of the plaintiff's property along its complete fron­

tage including the parcel here in issue. 

3. About 1927, the Town of Virginia Beach constructed 

a concrete bulkhead and walkway in front of the plaintiff's 

property and extending many blocks to the north and the 

south. Although the plaintiff, by counsel, has stated that 

it makes no claim to the boardwalk or beach area "at this 

time," both the boardwalk and beach area are located within 

t;he strip designated as "Ocean Avenue" on the original plat. 

4. By agreement dated August 19, 1930, the Town of 

Virginia Beach contracted with the Virginia Electric and 

Power Company for the Power Company to furnish the entire 

municipal light and power purposes of the town. Defendant's 

~xhibit 10. This agreement refers to another agreement 

between the Town and the Norfolk Southern Railroad Company, 
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dated July 2011927, by which the Town conveyed to the 

Railroad Company the street lighting system "for Ocean 

Boardwalk between 5th and 35th Streets, in said Town". It 

i 1s clear that the Town had previously erected and maintained 

t.he lighting system for the boardwalk portion of "Ocean Ave­

nue". The power company agreed to furnish, maintain and 

operate street lights of the type and capacity specified on 

a map schedule attached to the agreement and marked "Exhibit 

A". The map schedule shows lighting fixtures directly to 

the east and in front of the plaintiff's property on a cen­

t~r line located, by scale~ approximately 45 feet from the 

plaintiff's eastern boundary line. 

Maxton S. Gray, Line Foreman for the Virginia Electric 

and i>ower Company, testified that light fixtures were er­

ected·.wdr.thin a ten foot easement west of the boardwalk curb 

in front of the plaintiff's property. He stated that he 

had been upon the property many times to make repairs and 

changes. He recalled that in 1948 new and improved poles 

replaced the old ones. According to this witness the poles 

are actually erected.on an apron extending 3 feet out from 

the walkway. Repairs were again necessary following the 

March 7, 1962, storm. Plans for repairs were submitted to 

a~d approved by the City Engineer. 

5. Robert Hofheimer, manager of Seaside Amusement 

Park for Seapines Amusement Corporation, the plaintiff's 

immediate predecessor in title, from 1936 until the property 
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\ 

was purchased by the plaintiff in 1943 (the plaintiff's deed 

bears date of January 3, 1944}, testified that while he was 

manager temporary displays and attractions were set up from 

time to time, that there was a bandstand there at one time, 

I:iut that the lawn was "a gray area as far as we were con­

c,erned". He testified that he was hesitant to put perman­

ent things on it. 

6. By a contract dated December 30, 1946, ~he Town 

of Virginia Beach granted a franchise to the Virginia Beach 

Gas Corporation to furnish gas to the "population" of the 

town as a public utility company for profit pursuant to an 

ordinance which had been adopted August 5, 1946. Under the 

o~dinance an exclusive franchise was granted to the Virginia 

Beach Gas Corporation to lay, construct and maintain gas 

pipe lines and facilities in the streets, avenues, alleys, 

lanes and public places within the Town of Virginia Beach 

fqr a period of 30 years. Defendant's Exhibit 1. 

William R. Benkert, a gas construction foreman with 

the Virginia Electric and Power Company, stated that in 

1946, he was employed by the Virginia Beach Gas Corporation 

as a construction supervisor. Under the franchise grant of 

the Town of Virginia Beach the gas company commenced laying 

lines in 1947. He testified that he supervised the under­

ground installation of gas mains 39 feet inside the parcel 

which the plaintiff claims, and the mains are stQll in 

place where originally installed. 
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7. The plaintiff acquired title to the Seaside Amuse­

ment Park property by a deed dated January 3, 1944, from 

Sea Pines Improvement Corporation for a stated consideration 

of $275,000.00 Plaintiff's Exhibit 6. As far as the evi­

dence discloses the first indication of any claim to any 

part of "Ocean Avenue" is found in a letter dated June 21, 

1960, addressed to Mr. Roy Smith, who was City Attorney at 

the time, from L. L. Underwood, Jr., attorney for Seaside 

P
1

ark, Incorporated, and Greenco Corporation. The two cor­

porations are treated as one and the same entity in this 

proceeding inasmuch as the owners and officers of the two 

corporations are identical. 

The letter was introduced in evidence and marked Com­

P:lainant' s Exhibit 21. It refers to a written complaint 

received from city officials of Virginia Beach in a letter 

d:ated June 16, 1960. After saying that "it is not the de­

sire of my clients to litigate the rights of any party in 

a:nd to Atlantic Boulevard (Ocean Avenue) at this time," 

c:ounsel stated that it was agreeable to his clients i•to 

remove from the parcel of property which appears to be 

Atlantic Boulevard (Ocean Avenue) the concession which is 

now being operated by the subject corporation and known as 

the 'basket ball game' if this concession is objectionable." 

The letter referred to a certain outdoor platform which 

"!has been for many years past and for the present summer 

season used for free entertainment to patrons of Seaside 
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Piark and.Virginia Beach in general .•• " It expressed·the 

hiope of the operators of Seaside Park that they "may con-

tanue to use the area as in the past by special permission 

o:f the City authorities." 

The letter further stated "(t)he objections complained 

' o
1

f are of a temporary nature, and are only used during the 

summer season. Free entertainment of this nature is bene-

f:icial to both the patrons of Seaside Park and the guests 

df the. Virginia Beach area." 

8. With reference to rebuilding a stage in the "lawn 

area" (a portion of Ocean Avenue), after its destruction in 

the March 1962 storm, Joel B. Cooper, Attorney at Law and 

son of one of its principal stock holders, addressed a let-

tier, dated April 3, 1962, to the Attorney for the City of 

Virginia Beach. The letter stated that Seaside Park, In-

qorporated, had extended its liability insurance to include 

tlhe City of Virginia Beach and that "Seaside Park, Inc., 
I 

I 

stipulates that the stage is considered a temporary struc-

iiure, removable at the will of the City Council or others 

I 

cJ.uly authorized to order its removal." Defendant's Exhibit 
!. 
i. 

9. This letter complied with a resolution adopted by 

~he Council of the City of Virginia Beach on April 30, 1962, 

whereby a permit was granted to Dudley Cooper, President 
i 

~easide Park, Inc., to construct and maintain a temporary 

•tage "on the ocean front at 31st Street" subject to cer-
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'\ 

'· 

tain conditions including approval of the plans and speci- \\.... 

fications by the City Engineer, to be used for free enter-

t~irunent only, an agreement to save the City harmless from 

aJily liability, and that the permit was "revocable at the 

will of the City Council and that upon revocation Seaside 

Park, Inc., agrees to remove said stage and restore the 

City property." Defendant's Exhibit 4. 

10. On January 2, 1970, the Building Inspector of the 

C)ity of Virginia Beach gave notice to "Seaside Amusement 

P~rk, Mr. Dudley Cooper, owner, that the stage located at 

opean Front (Ocean Avenue) and 31st Street must be removed 

within ten days as it is on city property." Plaintiff's 

Exhibit 11. 

In addition to a number of court sessions devoted to 

the presentation of evidence and argument of counsel from 

May 21, 1970, to January 20, 1972, the court, with counsel 

~nd parties in interest, visited Seaside Park. The parcel 

~n issue and the surrounding area was observed. The plain-

tiff's permanent ~tructures appeared to be in line with the 

buildings of other property owners in both directions along 

~he ocean front. The stage and a few portable bleachers 

were found within the 125' x 52' parcel claimed by the 

~laintiff. The stage was approximately 20 feet square and 

qonsisted of a plywood platform about one foot off the 

ground with light~ strung on wooden poles around the peri­

meter. It could be readily dismantled. 
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No other structures of any type were found within the 

lawn area in front of the plaintiff's property or in the 

r.awn area in front of the property of others to both the 
I 

north and the south as far as could be seen. 

The location of the gas lines installed in 1956 pur-

suant to a f~anchise granted by the city was indicated as 

being 7 feet from the plaintiff's eastern property line and 
I 

wtthin the parcel claimed by the plaintiff. 

In summary, we find that all of "Ocean Avenue," as it 

I 
h~s been hereinbefore described, was dedicated as a sea-

s~ore recreational area for the benefit of owners of the 

lots shown on the original plat and the public in general; 

that because its punpose was and is beneficial to the pub­

' lie, its acceptance is presumed as of the date of dedication, 
I 

July 23, 1900; that the sale of lots by reference to the 

original plat created a complete dedication of all of 
I 

"Ocean Avenue"; that use by the public of the beach, board-

walk, and lawn po:t:tions of "Ocean Avenue," as shown by the 
I 

plaintiff's own evidence, that acts of the governing author-

ity in installing lights, granting electric power and gas 

franchises, constructing seawalls and boardwalks and main-
1 

ta±ning the beach portions of "Ocean Avenue" clearly show 

I 
an acceptance and completed dedication of all of "Ocean Ave-

nue," many decades before the plaintiff's claim of a with-

drawal of the offer of dedication. 
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"As distinguished from a mere revocable 
licens~ and an unaccepted offer to dedicate, 
a dedication.once completed is in its nature 
irrevocable. The dedicator cannot resume 
control of or convey the land free from the 
public easement; he or his successor can 
reclaim the use of the property only when the 
object and purpose of making the dedication 
have completely failed. Even though a common­
law dedication does not pass the legal title 
to the land out of the party making it, it is 
sufficient to defeat an action for the recov­
ery of the possession of the property as 
against those who are using it in accordance 
with the purpose and object for which it was 
dedicated. No obstruction of the subject of 
dedication or encroachment on it by the dedi­
cator or by anyone else will affect the dedi­
catmon or impair the right of the public to 
its benefits, unless the land so dedicated 
has been abandoned by the public or by the 
proper authority, or the highway has been va­
cated in due course of law. 

" An attempted revocation after the dedi­
cation has been accepted is ineffective; such 
an attempt is merely a trespass, that is, a 
wrong against the right of public user."~ Am. 
aur. 2d, Dedication, 160. 

Furthermore·,. we find the use made of the lawn area by 

the plaintiff and its predecessors has been entirely con-

sistent with the purpose for which it was intended. Free 
I . 

e~tertainment was provided for the general public by spe­

ci'al permission of the city. Such use and limited purpose 

' wa.s expressed in unmistakable terms by the plaintiff in 

the letter written on its behalf by its attorney on June 

21i, 1960, to the City Attorney. Plaintiff's Exhibit 21. 

Still later, by letter of April 3, 1962, its attorney 

wrote the attorney for the city that the stage, which is 

now and has been for over ten years the only structure of 
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any kind on the lawn area adjacent to Seaside Park, •iis 
' 

considered a temporary structure, removable at the will of 

the City Council or others duly authorized to order its 
I 

removal." 

On the basis of these representations the city granted 

t;he special permission requested by the plaintiff in 1960 
I 

and 1962. The plaintiff is now estopped to make a claim 

~nconsistent and completely repugnant to the position it 

expressed and which was relied upon by the city. 

With reference to the "game building" erected about 

~945, and destroyed by fire in 1955, it would appear that 

this structure extended about 20 feet from the plaintiff's 

e!ast property line and was about 100 feet long. The fact 

that it was not rebuilt and considering the plaintiff's 
! 

position as later stated in its aforementioned letters in 

1960 and 1962, the plaintiff must have recognized that it 

constituted an encroachment, which, in our view, it did. 

For the reasons stated the court is of £he opinion that 

tf1e plaintiff has failed to show that it or its predecessors 

in title withdrew the offer of dedication of any part of 

"Ocean Avenue" before the dedication was consummated by 

acceptance as to all portions of it. 

Therefore, it is the conclusion of this court that the 

right to use all of "Ocean Avenue," from the easternmost 

boundaries of the ocean front lots to the edge of the Atlan-

tic Ocean, as a public seashore recreational area and all 
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purposes incident thereto is vested in the City of Virginia 

Beach for the benefit of the general public. The title and 

interest of the plaintiff is subservient to the free and 

unrestricted exercise of this right. 

"By a common-law dedication the fee does 
not pass; the public acquires only an easement 
in the land designated for its use, or such an 
interest in the land as is necessary for its 
enjoyment of the use. The fee ordinarily re­
mains in the proprietor with the public hold­
ing the easement in trust." 23 Am. Jur. 2d., 
Dedication, §57, E· ~- ~ ~ ~ 

By a common-law dedication of land, the municipality 

aoquires not only the easement of passage, but also the 

right to grade and improve the surface, and to lay sewers, 

drains and pipes for various utilities beneath and above 

the surface. The municipality has authority to make or 

contract for such improvements in the property as will make 

it reasonably fit for the purpose of its dedication, pro-

vided that the reasonably convenient use thereof by any 

abutting property owner is not materially affected. See 

23 Am. Jur. 2d, Dedication, §57, E· 51. 

Accordingly, the plaintiff's prayer for an injunction 

against the City of Virginia Beach causing the removal of 

the platform or stage from its location should be denied. 

Filed May 4, 1972 
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ORDER 

This matter came before the court upon the plaintiff's 

petition for declaratory judgment and injunctive relief to 

determine its right, title and int~rest in a certain parcel 

of real property 125' x 52' immediately adjoining the eas­

tern boundary of lots 1, 2 and the southern one-half of lot 

3, in block 74, on a certain plat entitled, "Property of 

Virglinia Beach Development Company," recorded in Map Book 3, 

at page 177, in the Clerk's Office of this court, said par­

cel being a part of "Ocean Avenue" on the orignial plat, and 

the responsive pleadings filed in answer to said petition 

for ~eclaratory judgment and injunctive relief; upon tes­

timo~y and exhibits presented in ore tenus hearings on di­

vers: days in 1970, 1971, and 1972, a view of the propertyi 

arguments and briefs of counsel. 

,Upon consideration of which the court rendered a writ­

ten 9pinion dated and filed herein on May 4, 1972, particu­

lar reference to which is made as to the reasons for the 

cour~'s decision. 

,And it appearing to the court that all of "Ocean Aveune" 

as it has been described, including the parcel here in con­

troversy, was dedicated as a seashore recreational area for 

the qenef it of owners of the lots shown on the original 

plat :and to the public in general and its acceptance is 

presumed as of the date of dedication, July 23, 1900; and 

that ,the sale of lots by reference to the original plat 
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created a complete dedication of all of "Ocean Avenue"; and 

that use by the public of the beach, boardwalk, and lawn 

portions of "Ocean Avenue" as shown by the plaintiff's own 

evidence, the acts of the governing authority in installing 

lights, granting electric power and gas franchises, con-

struqting sea walls, and boardwalks and maintaining the 

beach portions of "Ocean Avenue" clearly show an acceptance 

and dompleted dedication of all of "Ocean Avenue" before 

the plaintiff's claim of a withdrawal of the offer of dedi­

cation, all as more particularly set forth in the court's 

opin~on of May 4, 1972, which is incorporated herein by 

reference. 

Therefore, it is ADJUDGED, ORDERED and DECREED that the 

offer to dedicate that portion of "Ocean Avenue" claimed by 

the plaintiff as described above was accepted by the gover­

ning authority, thereby effecting a complete dedication, 
' . 

before withdrawal of the offer by the palintiff or its pre-

decessors in title; and that the right to use all of "Ocean 

Avenue" from the easternmost boundaries of the ocean front 

lots to the Atlantic Ocean as a public seashore recreational 

area and all purposes incident thereto is vested in the City 

of Virginia Beach for the benefit of the general public, the 

title and interest of the plaintiff being subservient to the 

free and unrestricted exercise of such right. 

~t is further ADJUDGED, ORDERED and DECREED that the 
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injunction prayed for against the City of Virginia Beach 

causing the removal of the platform or stage from its loca­

tion is denied. 

Counsel for the plaintiff has duly noted its objection 

and exception to the ruling of the court. 

Filed June 21, 1972 
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ASSIGNMENTS OF ERROR 

1. The Court erred in rendering judgment against plain­

tiff by its decree of June 21, 1972. 

2. The Court erred in admitting into evidence defen­

dant's Exhibit No. 7, being the minutes of a meeting of the 

town council of Virginia Beach on April 16, 1906. 

3. The Court erred in admitting into evidence defen­

dant's Exhibit No. 8, being the Hughes map of Virginia Beach. 

4. The Court erred in admitting any evidence of events 

occu,rring after June 21, 1960, to-wit: 

(a) Defendant's Exhibit No. 2, being a letter of 

April 3, 1962; 

(pl Defendant's Exhibit No. 3, being a letter of 

May 2, 1962; 

(c) Defendant's Exhibit No. 4, being minutes of 

meeting of Town of Virginia Beach on April 30, 1962; 

(~l Defendant's Exhibit No. 5, being resolution of 

City of Virginia Beach Council of September 12, 1966; 

(e) Defendant's Exhibi~ No. 6, being an undated 

drawing; 

(j) Defendant's Exhibit No. 14, being an ordinance 

of the City of Virginia Beach dated May 27, 1963; and 

(g) Testimony of witness M. S. Gray as to activi­

ties and easements of Virginia Electric and Power Com­

pany in 1962 and before. 
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' 5. The Court erred in admitting into evidence defen­

dan~'s Exhibit No. 1, being a City of Virginia Beach fran­

chise. agreement with Virginia Beach Gas Corporation. 

6. The Court erred in admitting into evidence the 

testimony of witness W. R. Benkert as to the laying of gas 

mains about 1955. 

7. The Court erred in admitting into evidence the 

testimony of witness Robert Hofheimer as to the claim of 

owne1rship of plaintiff's predecessor in title. 

Filed July 19, 1972 
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STATEMENT OF COUNSEL. ,FOR APPELLANT 

[TR. I, page 11] 't 

/ '''""""' J , .. 
The City is claiming· <that this is a public 

street, having been duly dedicated as such, 

and the plaintiff is claiming that it was 

never dedicated and that at most . there was " 

an offer of dedication which was withdrawn. 

* * * * * 

. , 

COLLOQUY BETWEEN COURT AND COUNSE~ FOR APPELLEE 

[TR. I, page 12] 

'1'1-IB COURT: 'Ibis was the law applicable 

to dedicat:ton of streets, I take it, at the 

time this plat was put to record on March 16, 

1908. Is that correct, Mr. Marshall? 

MR. MARSHALL: Sir? Yea, sir. 

TIIE COURT: You do not contest this 

is the applicable law? 

MR. MARSHALL: I do not contest this. 

* * * * * 
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STATEMENT OF COUNSEL FOR APPELLANT 

[~R. I, page 19 to page 20] 
I 

' 
I 

The accurate.statement in the motion for 

judgment should read that tile deed described 

in paragraph 4 conveys by express terms ripar.ian 

rights. 

THE COURT: You wish to amend·your 

·motion for declaratory judgment? 

MR. WORTIIINGTON: Yes, sir, we wish to 

amend that. 

TilE COURT: Any objection, Mr. Marsha~l? 

MR. MARSHALL: No, sir. 

* * * * * 
[TR. I, page 21 to page 22] 

I 

Now, we get then to what constitutes · 

acceptance of a,dedication of a public street. 

And one of the most important things in 

resolving that question factually, Your Honor, 

is the time element, and we expect to show 

; and have shown by the stipulation of the 

admissibility of Plaintiff's Exhibit 1 that 

the plat was recorded in 1908~ and the 

I evidence we expect to show will be that so 

' far as the City is concerned nothing was done 
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as to any of the area platted as to -- as 

Atlantic Boulevard for nineteen years, and 

the evidence will show that in 1927; which 

is nineteen years after the plat was offered, 

that the City came along on the eastern bo~dary 

of the portion of Plaintiff's Exhibit 1 platted 

as Atlantic Boulevard and took over an existing 

wooden walkway there that the plaintiff's 

predecessor in title had erected, and replaced 

it with a concrete so-called boardwalk which 

runs for many, many blocks or miles up and · 

down the oceanfront in Virginia Beach, and 

that this boardwalk is somewhere between fifteen 

and twenty feet wide, and ieft after its 

construction the fifty-two feet wide that we 

have in dispute here, so that the boardwalk 

area,'having been erected in 1927, is not in 

dispute. 

* * * * * 



' 

[~R. I, page 35 to page 36] 

MR • WOR'l11INGTON: We are claiming 

the rights to the boar.dwalk and we are claiming 

the riparian rights, but we don't expect that 

affects this particular strip. I think our , ·· 

people that come there to bathe have certain 

riparian rights to go down to the shore. 

THE COURT: To the exclusion of others? 

MR. WOR'DIINGTON: I don't want to 

create an issue on that. I don't know. It is 

not before Your Honor. 

* * * * * 

STATEMENT OF APPELLANT'S COUNSEL 

[TR. I, page 36] 

l am authorized to say they don't 
.\-·-~-- -· -·---------------··-·-"··-----------

ever expect to claim to exclude others from 
-·--···-···-·-·-·-· - ···--~-----·-- ---··· ..... -·- ---·····- .. - - ······ -···-

the beach. 
-. _______ .... 

* * * * * 
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EXC~RPTS FROM THE TESTIMONY OF THE WITNESS EDWARD H. CHURCH 

[TR. I, page 44] 

Q Would you state how long you have 

resided in Virginia Beach? 

A Past twenty-five years. 

Q And are you familiar with the area 

of Virginia Beach where the Seaside Park is located? 

A Yes, lam. 

* * * * * 
[TR. I, page 45] 

Q All right, sir. Within the last 

,eighteen years have you had any occasion to see Seaside 

.Park area with any frequency? 

A Oh, five or six times a month. •f 

Q What has your occasion been to observe 

the .park? 

A Well, I'm chairman of the erosion 

.coamiss ion and I inspect the condition of the beach , 

from 7th Street to 35th Street, oh, sometimes two or 

three times a week, sometimes once or twice a month. 

'But I have been doing it ever since the conmission was 

,started in 1952. 

* * * * * 
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[TR. I, page 46] 

Based on your observation of this area over 

the period you have described, can you tell us what 
i . 

activities you have observed on tne lawn area I have• 

designated and also from 30th to 33rd by the park? 

A Well, as I recall, from 30th to 31st 

Street there's nothing of any permanent nature ever 

been~ There is a bandstand or exhibition stand --

I don't know what you would call it ~-·just north of 

31st Street that sits on that lawn area. And also 

I have observed some aerial acts there where they have 

had poles and tied down and where they would perform 

on ttapeze and so forth. 

* * * * * 

[TR. I, page 47 to page 48] 

Q You have noticed an aerial act there 

, and a bandstand or stage? 

A The aerial act ~ould ~ot be a 

pe·rmanent thing. It would depend on whatever free acts 

.the park was putting on at that time. But I have noticed 

many aeri.al acts out there ~u.ring the summer season. 

Q On the lawn area? 

A On the lawn area. 



Q Al~ right. Can you recall any other 

acts or structures, either permanent or temporary, 

frQm your observation? 

A As I stated before, the only permanent 

st~ucture I have seen there was that -- I don't know 

whether you call it a bandstand, but I think you-all 

know what I am talking about. '11tere's a built-up 
.. ~-· 

pl~tform there and it looks to be of a permanent nature 

to' me. 

Q I see. And to your observation over 

that period of time was the area we have described 

ever used as a street or a public thoroughfare? 

A Not to my knowledge, other than the 

people going across it to get to the boardwalk or to 

the beach. 

* * * * * 

EXCERPTS FROM THE TESTIMONY OF THE WITNESS H. B. KELLAM 

[TR. I, page 50] 

Q All right, sir. Well, can you state 

approximately what year your recollection of the park 

and its activities goes back to? 

·. ( 

A I suppose I would say from recollection 

from the standpoint of the early '20s. 

* * * * * 
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[TR. I, page 51 to page 53] 

Mr. Kellam, could you state for me what acts 

or activity on this lawn area that we have described 

that you have observed from time to time over this 

period· that you have been familiar with Seaside .Park? 

A Well, 1 remember in particular the 

THE COURT: M:r. Kellam, the area 

that's in issue here is from the western edge 

of the concrete walk 

nIB WI'INESS: Yes, sir. 

mE COURT: . -- the boardwalk, as you 

re fer to lt, and extending approximately 

fifty-two feet to the east, and abutting the 

lots that are shown there. 

BY MR • TURNER : 

Q All right, sir. 

A I remember a band shell which I refer 

to as a band shell, and it was a permanent type of what 

'4e used to call a summerhouse, but it was used as a 

band shell and musical renditions there in the evenings. 

Q Do you recall approximately when that 

structure was in existence? 

A. Well, my recollection was tn the 

early or the middle '20s that I .remember the first one 

there. 



MR. MARSHALL: The court would note 

my objection to this testimony. I won't restate 

it each time. 

MR. TURNER: You mean the whole 

testimony about anything on this area?· 

MR. MARSHALL: Yes, sir. 

BY MR. TURNER: 

Q All right, sir. In addition to that 

sttucture what acts, if any, or performances do you 

recall being conducted on the lawn area? 

A Well, t recall a number of entertainment-

type of acts. To my recollection there was a high wire 

act and there was a diving pole, a man diving into a 

small container of water, as it appeared to me in 

those days _anyhow. There was to my recollection a 

weight chair where -- scales where a man guessed your 

weight, things of that nature. 

Q All right, sir. Can you state whether 

o~ not in your own memory you can recall any fireworks 

displays being conducted --

A Yes, sir. 

Q -- on .this lawn area? 

A Quite often. 
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Q Can you recall the approximate period 

of time when these displays were conducted? 

A ______ --- We 11,- that- goes--hack a-numoer- of-years -... --· --- -
. also, but since I was a child I could and when I had 

the opportunity to go to Virginia Beach, which wasn't 

as often as a child does today, but it was something 

that was quite unusual and very thrilling to a child. 

Q All right, sir. And within your 

.memory has this lawn area we have described ever been 

·Used as a public street? 

A Not to my knowledge. 

* * * * * 

[TR. I, page 57] 

Q With respect to Plaintiff's Exhibit 
' 

No. 9, which you have just identified, can you state 

the distance from the edge of the boardwalk any of 

these buildings were located? 

A No, sir. No, sir, I couldn't. 

Q Would your answer be the same with 

respect to the other one? 

A Yes, sir. Never had any idea. 

* * * * * 

" 



EXCERPTS FROM THE.TESTIMONY OF THE WITNESS H. L. GALLOP 

[TR. I, page 62 to page 67] 

Q Mr. Gallop, I'd like to point out to 

you the area. The precise area' that's in dispute in 

this case is just to the east of lots 1, 2, and 3 as 

shown in block 74 on Plaintiff's Exhibit 1, and it is 

the area between those lots and the boardwalk north of 

31st Street. 

Have you at my request measured the distance 

between the existing buildings on lots 1, 2, and the 

s.outheTn half of 3 and the western edge of the concrete 

~oardwalk? 

A Yes, sir. 

Q A 11 r i.gh t , sir . And what did you find 

that measurement to be? 

A 

Q 

Fifty-two foot. 

All right, sir. 

n{E COURT: Mr. Gallop, are all the 

buildings the same distance? 

MR. TURNER: Are all what? 

THE COURT: All the buildings the same 

distance from the boardwalk? They are all 

built on the same line? 

MR. TURNER: They are to my observation. 

You want me to prove that with the witness? 
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nm COURT: If you can answer that 

queJtion. Are all the buildings on the same 

line? 

THE WITNESS: Yes. 

nlE COURT: All right. Thank you. 

BY 1.q.t • TURNER : 

Q Do I accurately understand from your 

testimony, Mr. Gallop, that you have resided at the 

park year round since 1947? 

A Yes. 

O All right. Now, will you state for ma 
. ' 

what -- within that period of time, from 1947 until the . 

present, what activities you l'Eve observed on this lawn 

area? 
A We have had stages for free acts, 

had free acts out .th~re and had a train that run up and 
·7#·.Y 

down the boardwalk" there on the ... front, had games all 

out there on the front and had rides down on the front. 

Q ~an you state whether or not there 

we~e ever any concession stands on that area to you 

me~y? 

A ·Concession stands all in the side 

there on the back of the beach, facing the beach. 

Q Can you state whether· or not within 

your memory there has ever been any structure, either 

permanent or temporary, on this land area that I have 

outlined for you? 

A Nothing but where we have free acts 

and all like that. We got a stage there now. 
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Q Before between 1947 and 1955 to 
. 

memory was there ever any structure on that atea 

you can recall? 

A Yeah. We had a hols t ride there one.· 

Q A what, sir? 

A i\ b0ist ~ide, right at 31.st S~:-eet. 

THE COURT: Would you describe what 

that is, sir.? 

TilE WITNESS: Where you get to knock 

the ball up and rings a bell and you give cigars 

a.way. 
. ... 

THE COURT: Was this just amusement 

fac ili ti.es? 

TIIE WITNESS: Yes. 

Th~ COURT: W.ss it movable? 

TiiE WITNESS : No, it had a wire fence 

around it. 

nIE COURT: Had a wire fence around it. 

1HE WITNESS: Yes, sir •. 

'IliE COURT: How . long was that there ? 

THE WITNESS: I gues5 around seven or 

e ighf years. 

4A. 



BY MR • TURNER: 
Q Can you state whether or not that 

in 1955 there was any occurrence at the park which 

ca~ed some destruction to buildings? 

A That's when we had the fire, in '55. 

Q lb.ere was a fire in 1955? 

A 

b~ild over. 

Q 

Yes. Burnt it all down. We had to 

State whether or not to yo\Jr memory 

structures at the park before the fire were closer to 

the boardwalk .... 

A 

Q 

. A 

Yes, sir. 

-- than the existing structures are? 

Yes, sir • 

Q' All right. To your memory how much 

closer were they? 

A I'd say about twenty foot closer. 

Q Closer to the 

A To the boardwalk. 

Q boardwalk? 

A Than they are now. 

Q To your knowledge since 1947 has this 

lawn area we have described ever been used as a street? 



A 

Q 

Mr. ~al lop? 

A 

ago. The City 

Q 

ago? 

A 

Q 

it up? 

No, s lr. 

Who has maintained that lawn area, 

We kept it up till about two years 

started cuttlng it about two years ago. 

You mean from 1947 until two years 

Yes. 

What did you do in the way of keeping 

A Well, we cut the grass, filled .the 

hole• up, kept it fixed up. 

Q And until two years ago was there 

any assistance or 2ny offer of assistance --

A No. 

Q -- from the City? 

A No. 

* * * * * 



[TR. I, page 69 to page 70] 

Q But it is your testimony, Mr. Gallop, 

that the City is curre.ntly maintaining that green area? . 

A It is. '!'hey are cutting it now. ihey 

are taking care of it. 

Q You don't object to it, do you? 

A No, sir. 

* * * * * 

EXCERPTS FROM THE TESTIMONY OF THE WITNESS H. S. SPENCER 

[TR. I, page 71] 

Q What is your occupation, Mr. Spencer? 

A Roofer. 

Q And in that occupation have you ever 

had any connection with Seaside Amusement Park? 

A Yes. 

Q And what did you do for Seaside? 

A- I was i guess you would call it 

maintenanceman there for a few years. 

Q What years were they? 

A Around '50 until about '54 or '55. 

Q And what did you do in your capacity 
0 

of maintenance work? 

A Well, general repairs to roofs. 

* * * * * 
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[TR. I, page 77 to page 78] 

nlE COURT: How large was this structure 

that extended twenty feet towards the boardwalk, 

if you can recall? 
'11IE WITNESS: Twenty feet towards the 

boardWalk. 

nm COURT: All right, sir, and .if 

lt is that wide, how far did it extend in a 

north-south direction? 
nm WITNESS: That was a hundred-some 

feet. Now, exactly I can't tell you. There 

was a building up here. I had to come into 

this one here • 

mE COURT: Did you build that roof? 

THE WITNESS : No, I am a roofer • 

'l1IE COURT: Did you put the roof on 

th is s true ture? 

nlE WITNESS: I covered it once or 

twice, but I bad to come in way up here, 31st 

Street I think it is, and come up on this till 

I got up here • 

nlE COURT: And when was that structure 

there? Do you know what year? 

.. nm WITNESS: When was it put there? 

'lllE COURT: No, sir. 
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THE WITNESS: No, I don't know. I 

started working there in 1950. 

'lHE COURT: You didn't put the roof 

on when it was new? 

'IHE ·WITNES'S: Not the original. 

THE COURT: ·I see. But it was there 

when you came there in when? 

THE WITNESS : When I came there in 

1950. 

* * * * * 

[TR. I, page 82] 

. Q Mr. Spencer, during the period 1950 .. · 

to 1955 when you performed some maintenance work at . 

the park were you actually an employe of Seaside Park? ·, 

A Well, now, I don't know how to answer 

that other than to say to you I considered.myself an 

employe of Dr. Cooper, because I would get my orders 

mostly from uptown. 

* * * * * 

.. 



EXCERPTS FROM THE TESTIMONY OF THE WITNESS W. E. KLINEFELTER 

[TR. I, page 83 to page 86] 

Q All right, sir. And are you generally 

famlliar with Seaside Amusement Pa-rk? 

More or less. A 
'. 't.~ :; 

And for what period. 't _, 
·~ 

Q All right, sir. 

of time have you been more or less familiar with it? 

A From '45, I imagine, on till today. 

Q Till today •. 

Can you state. generally with what frequency· 

you have seen the park during that period of time? 

A I'm not quite with you. 

Q With what frequency? How often 

generally speaking -· 
f•, 

A Three or four ti.mes a year. 

Q And I point out for you on this plat 

that the ar~a in dispute ls the ~o-called lawn area 

to the east of lots 1, 2, and half of ·3 as shown on 

in block 74 of Plaintiff's.Exhibit 1, rtmning no~th of 

31st Street between those lots and the concrete 

bqardwalk •. And can you describe for me what, if any, 

activities you have observed in that area during the 

petiod that you have men~j.oned from 1944 to the present? 

..''\ft 

... 



A Well, the free act stage has been 

on there. At one tinie there was a train ride run up 

and1 down through there. Along with the high wire act• 

or trapeze acts. And the games that uaed to be along 

there before the fire were built.out on about half of 

that. 
Q When did this fire occur that you 

mentioned? 

A 1955. 

· Q Was that the year that you purchased 

some concession 

A 
. I-purchased the aerchandise. -fr·om·· this.;: , 

• ' I 

IDA!lD just before the fire. 

Q Now, I show you a photograph which . 

la labelled Plaintiff 'a Exhibit 12-A and ask you if 

you recognize the structures shown on there? 

A I recognize the structure, but the .: 

swimming pool wasn't there. That had been filled in. 
. I 

'l'here was buildings built all up through here:· 

~·~ 

Q Was the building just to the right of 

that punched hole there· at the time? 

A Yes, they were built out in front of 

that and up I guess where this walkway here 1• now. 

Q You mean there was an additional 

structure not shown on there? ·· 
I' 

A .·Yes, sir. 
r --· 

SL. 

'\! 
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Q And how far -~was it at this, building 

with: the holes punched? 

A Started here and came this way. 

'DIE COURT: When you say this way 

you mean towards the -- ·' 
- , 

' 
A Towards the north. And it also went 

towards the ocean. 

BY MR. TURNER: 

Q ·How far did it extend from that 

building towards the ocean? 

A Twenty feet. They were twenty feet 

deep and a hundred eighty foot long.· 

MR. TURNER: Would you please answer 

Mr. Marshall's questions? 

MR. MARSHALL: No questions •. 

'l'HE COURT: What type of structure was 

it, Mr. Klinefelter? Would ·you describe it? 

nm WITNESS: We 11, they were wooden 

structures. They had I 'think around nine 

different games at that time in them. 

'1llE COURT: Was the structure enclosed 

on all four sides? 

:., 
" . 

' . 

' . . 
. r' 1··"''. . 

. ! . ~ 

i .,.., 
c ... /.': .. 

._r 

THE WITNESS: Yes, sir, it was enclosed 

on all four sides. The front opened up with 

pane~s when they'. opened for business. 
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'IHE COURT: But could be c'losed?. 

nlE WITNESS: . Yes , sir. , 

EXCERPTS FROM THE TESTIMONY OF THE WITNESS R. HOFHEIMER 

[TR. I, page 88 to page 90) 

Q Mr. Hofheimer, when was· your first 
' 

connection with Seaside Park? When did you first observe 

the park? J ·;.· ¥ 

A. Well;(all my ·life•'r."·I .was:. f.a .. the·: · 

management department during '39 and 1·40. ~- .· ·t:,i'; 

'. 

Q 

A 

Had you been··- 1 
" • .... ii·•, 

It might have· been· '40 and .~41; I ·> 

don't remember • · · .. ·;. 

Q 

before 1930? 

A 

Had you been at the amusement park .. 

Yes. My family had an interest in 

the amusement park from the time that·~I was a ;youn!Jster •· 

Q Would that period have covered 1938? 

· A Yes. . · : 

·· Q Then I ask you do you recognize this 

picture as being part of .. the amusement park in 1938? . 
/ 

A . I do. 
. ..l- • -- ~·· '": ' '·~·· 
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'' 
MR • TURNER : Okay, s ir • • ·1,. ,;: • .~ ..... 

MR. WOR'llllNG'l'ON: What are you referring 
i., ;. 

to? 
' .· ' ,_ :.-~ ' 

BY MR. TURNER : 
Q 'lbe photograph that I ·a.in showing you · 

. ' 

. 18 Plaintiff's Exhibit 12 ·A. 
;i; 

'IBE COURT: ·12-A for identification. 
" ...... 

BY MR. TURNER: 
• 'Ill' ·1·· 

Q Mr. Hofheimer, referring .to ,,this .. , ; . 

photograph, can you show me approximately where 31st 

Street extended would have been ,~n ·the photogra,ph? ; · , .. 

A . I believe thia ·photogitaph . is . facing 

south, and I would say 31st Street is just on the other 

aicle of that building. ·would have been~ ··· t' ' 
,\ • ./I 

-- .'.-~---- -- __ . 
···- ·-·- ---- -· ·~·· -·--···· ·- -- - ··- ----- ---·--- .. - ··-----·· . -- -- ·------- - . ···-----

* * * * * 
[TR. I, page 91 to page 92] 

Q can you state what, use was ··made of 
.t' 

that lawn area I have outlined on . the plat during the.,.,: 
1

-

. ' : ' ' .. { ' ' '' .. "· 

eucnmer that you bad a mana~e~nt ,poei.tion there?··. ", .. 

A If you :remember ,I th~t wa• rlght prior 
' I ' . 

to the war, and there were lots and tote of servicemen ' 

milling around. 
! I ~ ' 

I believe that thfre Wire: .. ~· .Lf my 
' •" ' ~ • .. ' I I /' ' 

memory serves me correctly, there was a mind-re~dlng 
':\ . '; 

cQOcession tn a tr~iler' at the" foot of 31st s'creet -- «"' ,'. . ' : .,· . : . 
... - . __ ..:.. ·-· ~··· .. - [,_ 

·- - -·-· ··- -~-- - _,_ ___ . --

... 



Q All right. 
·r ',., 

A •· on that area •. He was in a "trailer:·,.·.·· 

wlth his car and he had a lou.!lspeaker set up there. 

Q · Do you remember any other activity ·. 

or acts or stands of that nature on the lawn area? / 
'· 

,; 

A I believe they set up temporary .. ; ... -:.i.· 

)\' ·. 
r, •. 

displays and entertainment things to go off and on. 

* * * * * 
[TR. I, page 93] 

Q Concern1ng ocner pares ot cn1a 1awn .. 

area between the buildings and the boardwalk,. do you . 

remember any other structures or activities on other · 
;. 

parts of it? ; . 

. .~,. 

' , 

. ·~: 

A You know, it is hard to pinpoint the ' ·. 

,.are that these things took place when you have been· 

going ·down there for many years, and since too. It 

seems to -me there was a bandstand there at one time. ,, · ·· 

That's all. 

Q 

A 

Anything e 1•• you reca 111 

(No reply) 

* * * * * 
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[TR. II, page 40 to page 46] 

Q Mr.'. Hofheimer, you have previously 
. 

testified that in the period prior to 1942 you were,• I 

believe, an officer of Sea Pines? 

A Not an officer, but I was affiliated 

vety closely with them. 

Q You worked with 

A With them. 

Q And you have also testified that you 

we:re familiar with the use made by the company of the 

area to the east of the property line? 

A I did. 

Q I ask you what was the op in ion or the 

·at:titude of the company with respect to ownership of 

that land east of the property line, if you know? 

MR. WOR'rnINGTON: Your Honor• we object 

to what was the· opinion or .;lttitude of the 

prodeceesol:' in title on the ground that this 

is hearany and that the qut!stion at lasue f.11 

not what an tndivtdual member of the public's 

attitude was but whether the public was usjng it. 

'lllE COURT: I sustain the objection. 

You may ask him what the reputation of the area. 

wh~ther it was· reputed to 
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MR. MARSHALL: This is.what I am coming, 

to next, Your HOitOr. ;,. 

'lliE COURT: ·With respect to the rights 

or ownershi.p, of the ·reputation in thi.s ·area. 
. "' ~I . ,-, . . 

MR. MARSHALL: This was my next 

question. 
:: ·~. 

Your Hol'lor, in the.- ,. MR. WORTHINGTON: 

earlier question I think Your Honor has ruled 

previously that reputation would not come in 

in the 1930s ·and '40s ·;,because· it .($ not 
. • •!: 

8:ncient enough, and we make that point. 

.. ;"'' 

THE COURT: The older we get the more •r · 

·~' 

ancient we become. 

MH. WORTHINGTON: I think the principle . · 

is clenr. But I think -- we have got the 

authoritieEt here on the admissibility;., ·It has 

to be shown -- :i.t must re late to ancient matters 

as to which dl.rect evideneo is not available ... 

presumably not avatlable. Tho roputation in 

question must be that of a' past generation 4nd · 

the declaration relied upon to shatf the 

reputation must be made by one now dead, and we . 

submit it doesn't fulfill any of those tests; 

whereas our offer of proof did. 
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t . 

WE COURT: Are they in the conjunctive?· ... 
t:hey must show a 11 this? ,. 

MR. WORTHINGTON: Yes. I am quoting 

f!Om American Jurisprudence evidence SeC?tion •• .·· 
,. 

volume 29, American. Jurisprudence second ·~section.-.·:· 
' :~ 

506 under reputation evidence. · 
·.·' ·' 

THE COURT: All' right. I think: you are 

right. 

MR. WORTHINGTON: .. And .these people 

ere ali.ve and we have brought the live ·people 

here and he's cross-examined them about what 

the facts were, not what ·the reputation was. 

'!HE COURT: I eus.tain the objection. 

Mr. Hofheimer, wh.at ·was your connection· 

with the Sea Pines, Incorporated? Was that the 

name? 

TIJE WITNESS: · Sea Pines Improvement 

Corporation. 

TIIB COURT: Improvement Corporation. 

What was your connection with that concern? 

T .. e t me ask you th ls: Did you have any ownership 

interest i1.1 i.t? 

ill it. 

·nm WITNESS: My m1..,ther had ownership 

THE COURT: But you did not yourself? 

THE WITNESS: No. 
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•I ,. 

"I. 

'nlE COURT: Were you an officer or · ...... 

director·of the· corporation? \~. 

THE WITNESS: · N~, I wasn't. 
11 
At that 

time I was rather young. It ·was right before 

World War IT when I was 'killing ~ime an~ I · 

spent two summers down there and one winter. 

··1--

I ' 
'~, ; 

TIIE COURT: ·Is your mother still living? · . 
··'(· . .. 

ntF. WITNESS: Yes. · .i 

MR. MARSHALL: couldn't get her as a 

witness, Your Honor. 
.l . 6 > • 

nIE WITNESS: No •.. ·~ -

"I 
.. : ' : ~' 

THE COURT: Is she incapacitated? 
I -· .. - -·------ ... --- -- --- - _________ .:. ___ <:--"- --- ------~------· -~ ~--~---- - ·------------- __ ..,. ___ , 

THE WITNESS : We 11, don' t embar-r ass me • 

· THE COURT: I mean is she unable to 

come to court physically? 
~-J :: 

· TliJ": WITNESS: Yes, and she wouldn't know~ 

~ .~ 

I 

BY MR • MARSHALL: 

Q She' e had some memory failures· I be 1 teve, 

hasl'l 1 t. she? 

A · Plus the fact my brother and I handle 

it for her all the time. 

'IHF. COURT: Were you handling the 

property for her .at that time? 
. .!'-·-

"YI;.~~~-
.\. ~;t• 

.. 



nm Wt.TNESS: ·Well, i.t was a corporation~ 

~~were minority stockholders. And we did 

hand le it f <-'r her • 

n-tE COURT: D~d you handle all of her . 

business interests in this corporation? 

testify 

MR. WORTHINGTON: What's the. question.'· 

he's supposed to be answering now? . ~ . . '" . 

nlE COURT: You re-ask .the question, 1{ .. 
• ••• • ~ :.a .4 ,. .. •"'-·• . ~·· ... 

Mr. Marshall. Give Mr. Worthington 

MR. MARSHALL:· I have been around so 

mapy times I will back up and stop. 

THE COURT: The posit ion of the court· 

is Mr. Hofheimer testified he was agent and a .:· 

part owner of the property. 

MR. MARSHALL: Yes , .g ir. 

n!E COURT: And ~s such an owner may 

testify as to what interest they had in the 

property • 

. •MR. WORTHINGTON: All right. We make.· 

·'\• .. 

an additional objection on that, because I don't . 

• think that q ue~~ ti.on has been put • 
. . 
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THE COURT: ·well, it has not •. 

!1R. WOFTHINGTON: Let him rephrase the 

q~es tion and we will see.· " 

BY MR. MARSHALL: 
. ·., 

Q Do you know what ownership interest 

was claimed by Sea Pines Improvement Company in the area 

to the east of the property line as shown on the plat? 
' •i 

• . .;:. , . 

~ ... 

MR. WORTIIINGTON: Now, 'we would object ... f 

'. 

to .that, Your Honor, because this is a violation 

of the parol evidence rule,· the title being 

evidenced by deeds of record, which I think · · '· 

have been introduced in evidence here, so the 

owner.sh tp is a matter of law, and the .... . .. 

'lHE COURT: Well, ask the question, 

what ownership or .right ·- other incidences of 

rights of ownership in thf.s particular property 

which is in contest here.today. 

And you are going to except? 

MR. WORTHINGTON: We save the point, 

Your Honor. 

'lllE WITNESS: Your Honor, it was a 

gray area as far as my think1.ng was concerned. 
' 

We were he~itant to put. permanent buildings 

there. But we did utilize 1.t • 

* * * * * 
0-1 
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EXGERPTS FROM THE TESTIMONY OF THE WITNESS MRS. E. M. DUQUET 

[TR. I, page 95j 

Q So have you been at the park as an 

employe since 1944? 

A Since 1944. 

Q And what months of the.year were you 

there? 

·A Since around May let to practically --

well, two weeks after Labor Day, sometimes thre.e weeks 

after Labor Day. 

* * * * * 
[TR. I , page 9 6] 

Q To your knowledge has that area ever 

been used as a public street since 1944? 

A Not that I know of. 

Q To the best of your memory what use 

ha's been made of that. lawn area? 

A We 11, it's been made use for many 

things. 'Ihere were rides out there. We .had a little 

what they call an auto .. train that ran all along. 

* * * * * 
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[1R. I, page 97 to page 98] 

Q What period of time does this represent, 

~s. Duquet? 

A ·That's after .. , 44. and pr !or to tl'te 

fire in '55 •.. These things might hsve changed a little, 

but there was this train in here that used to go down, 

make a loop near where the bathhouse was, come back over 

the lawn and back to the train station. 

Q Okay. 

A Now, the free act stage was out front 
I 

here. 

THE COURT: Louder, please. 

A The free act stage was out front. 

And also on the lawn -- when they had the high acts it 

would be out on the lawn here. , 

* * * * * 
Q Do you recall how far this edge of 

the outdoor stage closest to the boardwalk was from 

lthe boardwalk? 

A From the boardwalk it was a very short 

distance •. It was almost on it. 
I 

TIIE COURT: Can you give us an 

estimate? 
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TilE WITNESS: Maybe two or three feet ·.:.F 

from the boardwalk. 

'11iE COURT: Now, what was that, a 

band stage, did you say? 

nlE WITNESS: 
~ 

That was a stage for the 

free acts to perform on. One week we might 

have a stage act, the next week a high act. 

And then the high act would be on the grass 

area. 

* * * * * 
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[T~. I, page 100 to page 102] 

MR. MARSHALL: I would like to know 
\}~' ,.~ . 

) ··--:-

if she 'Can te 11 me where the eastern.~ lot 1 ine ,, ·· 

is of lots 1, 2, and half of 3?. ' ' 

THE WITNESS: This is 31st, this is 

31st Street right here. Now, let's see. 
" ·; 

MR. TURNER: If she's not a surveyor 

I don't know whether she'd be qualified to 

locate the lot 1 ine for· you. She can locate .. 

it with respect to the edge of the boardwalk.. ., 

The lot line.' s not shown on there •. 

nm WITNESS: ·Well, to my estimation ' 

it would probably be around in this s'ection 

here. ·· 

MR. MARSHALL: I mean the eastern lot 

line would be running in this direction, the 

eastern edge of each of these lots. 

_ '!HE WITNESS:· You mean this way, east 

and west? 

MR. MARSHALL: Yea. 

THE WITNESS: Oh, I see what you mean 

now. 
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nw. COURT: 'Ibis line here, Mra. 

Duquet. referring to the T.'laintttf'1 Bxhiblt 

No. 1. This is the front of these lot lines 

as shown on this plat right here. 

1llE WITNESS : · 31st Street. · This is 

31st Street.here. 

THE COURT: I don't believe Mrs.· Duquet 

knows where they are. 

* * * * * 
[TR. I, page 107 to page 108] 

Q These structures that you nave snaw11. , 

on this sketch, was their position constant or were) ,· 

they shifted in location from time to tiate? ..... · 

A Those were·constant~ 

Q ; All of them? · · · ·.· :" .. ··: 

A Those were constant, ··all ·those 

' you mean all these differen~_struc.tures I showed? 

Q You show games, and games --

·A ~utdoor stage. 

Q How about the games?· They always stay 

in the same place? " . _.,,,· 

A · ~Most of the time. They would change 

t' 

• ~· ., _ _.;,~~ ........ ,. ... :. •.• _J. ...... ~~- ...... ,.,.,1,, !,'\. ' 



J 

around from year t-0 year. Sometimes they were in 

different places. Like they might move something another 

year to another end of the park. 

Q They were not alwnys all of them were 

constant they were not all constant? 

'44. 
i 

w:e had 

A 

Q 

A 

Q 

A 

Q 

i:sn' t it , Miss 

A 

Q 

You mean these games? 

This lcyout that you show here. 

That's the way I remember at first in 

But the layout did change? 

It did change from year to year, but 

Now, this is open to the public, 

Y~s. 

Anybody walking down the boardwalk 

can come in; in fact, you like to have them there? 

A We'd love to have them all come in. 

Q No effort made to exclude them, 
I 

obviously, then? 

A No. 
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[TR. , I I, page 6 4] 

Q Now, have you ever been contacted by 

anyone from the Virginia Beach Gas Corporation --

A Yes. 

Q Excuse me concerning installation 

of a line on the lawn area? 

A I reme~ber a call about the gas line. 

I dpn' t Irr.low just when. 

'50$. 

Q 

A 

Q 

A 

Approximately when were you 

I don't know just when. It was in the 

Can yotl pin it down just as --
l j . 

It was ln the 'SOs somewhere. I don't 

remember j\1st ~d1en. 

Q Okay. And could you tell us about the 

natµre of the cal 1? 

A .. ',.Yell, it was fn regard to putting in 

the natural gas line, the Virginia Beach gas line. 1ben 

I referred it back to the owners and let them take care 
' 

of lt because I had pot~lng to do with it. 

Q Can you state whether it was a request 

for permission or a notice that they were coming or 

A They wanted to know if they would like 

to have it put in, a request for to put in a new gas line. 

* * * * * 
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kxcERPTS FROM THE TESTIMONY OF THE WITNESS D. COOPlm 
--... Iii ----

4

~ 

w~th the situation of the buildings and structures an~, 

'" t~e land at Seaside Park extended? 
I 

. . •·.: 
":" '!~. .~~~ -· 

I A I was in close contact with the .· t ," 

oderation. 

I Q And how far back does your knowledge 
i 

of it go? 

A Since the •• the park you mean? Yo~ 

. me,an of our operation? 

Q I mean of anybody' a operation how far , .: · · 

ba:ck does it go? 
I I A Oh, I used to go to Seaa ide Park aa 

a \young man eighteen years old to dance at the then 

Peacock Ballroom. 
I 

Q And what year would that be? 

A That would be 1918. I was born in 

18199. I was eighteen years old in 1918. 
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[TR. I, page 113} 

Q Can JO~ t•1\ il\t o.~,, ••· ''" \tq'" 
of that walkway va1 t.l\d wl\@ but.lt tt lft-1 &l\\ti\lfttt\ tt:t 

A That was the w~lkway ·of Seaside Park.,o 

There were two of th!m. There was one on the outside, · .. ·· 

too. They ran from the end of the picnic area, .which 

was 33rd Street, down to 30th Street. 

Q Now, did these walkways extend off 

ofl the property of Seaeide Park in any way? 
I 

A Off? 

Q 

the property? 

A 

of it. 

Off of th! property or were they on 

They were on the property or a part 

Q Did they extend beyond the limits of 

the property? 

. ,. 

A No. They went from 33rd to 30th Street. 

They didn '.t go beyond that. That waa the confines of 

the park, of the amusement park, as I recall it. 



L 

[TR. I, page 114 to page 119] 

Passing then to Exhibit 12, there is in the 

· 1 center of that picture a building ___ wliic& ·exte·rids from 

the right of the picture to the le ft of the picture and 

it's got a hole punched in the end of the picture near 

the end of the roof. 

A Yes, sir. 

Q Can you identify that building? 

A Yes, sir. '!bat was at that time when 

this was in existence a maintenance and repair shop. 

We had materials in there. Later on we built onto it 

for a concession man named Louis Wish. I have a 

recotd of it in my ledger here. He rented nine games 

from us • We cal 1 them hanky-panks • '!bey are games 

that are played for ten cents and they get a prize, and 

he had his choice.of varying the games as he liked as 

long as they were legitimate. ~ey were played with 

skill~ 'Ibey were either dart games or ball games of 

some kind. 

Q All right. Now, what structures, if 

any, existed between the end of this A-roof where the 

hole is pointed and the boardwalk at any time? 

A There was a concession stand, permanent 

in nature, that was made,--

Q What were the nature of the 
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A All game stands have a depth of twenty 

feet. So they were about twenty feet deep beginning at 

the face of that building. which was used then as a 
stockroom, and extending out into the uater, which is 

east, a distance of twenty feet, and north and sou~h 

they .were about -- for nine gatll2S they would have to be 

around a hundred and ten feet or so. 

Q All right. Now, what was the distance 

between the eastern edge of this concession building 

and the western edge of the boardwalk? 

A Show me what you are talking about. 

Q I believe you testified that there was 

a line of concession stands 

A That's right. 

Q -- beyond the A-roof. And here is the 

boardwalk? 

A Yeah. 

·Q What would be the distance between the 

concession building and the boardwalk? 

A Twenty feet. 

Q The building came within twenty feet 

of the boardwalk? 

A That's right. 

Q And how long did that building remain 

there? 
A That building was there around '49 to 

'55, until the time we had the fire. We leased it to 

't't 
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this man Louis Wish,Jand I'll show you the record in 

my book if you want to see it'. 

I 

I , . / 

I 

Q Now, I show you 

THE COURT: That was from 1949 to '55, 

you say, Dr. Cooper? 

THE WITNESS: Roughly. It could hava 

been 1950, Your Honor. About five years. 

'IHE COURT: Until tha fire. 

~y MR. WORTIIINGTON: 

Q Until the fire? 

A Yes, sir. The fire destroyed it. 

Q I show you Plaintiff's Exhibit 10, 

which has in the foreground above the legend "Seaside 

Park, Virginia Beach, Virginia," a place that -- in the:! 

ground that appears to be depressed. 
i 

A Yes, sir. 

Q And ask you how long that depression 

ln the ground was there? 

A That was there from my earliest 

recollection, 1918 until we took possession, and tore 

lt down in 19 -- we tore the building dm1n in 1947. 

And 1947 I sold it. 

Q What was the purpose of that depressed 

krea there 7 . 

73 



A 'l'here waa a aubterranean •• an 

ynderground. bathhou1e that ran ~om Atlantlc Avettu@ • 

where the entrance was, and_discharged the patrons. 

they undressed there and walked to the beach. _They had~ 

stairways to get up to the beach. And.there was a pump -­

this is a pump house here to pump the water, right here. 
i 

Q - All right. Now, with reference to 

the present city constructed boardwalk, how close to 

that boardwalk would that depressed area come? 

A 'lbe depressed area was right at the 

l!>oardwalk. 

Q But is the present boardwalk in the . l 
•ame location or not •• 

A Approximately. 

Q -- as the boardwalk shown here? 

A 'J.'his is the boardwalk that the City 

later converted to its own use. And you say it is our 

we had stairways that led right up to get onto the 

boardwalk to go down to the beach, and this wa• about •• 

that pump was about twelve or fifteen feet away from 
' ' the edge. 

THE COURTs I.At the record •how that 

the witn••• 1• referrina to Plaint~tl'• 

Exhibit 10. 
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BY MR. WOR'DIINGTON: 

Q All right. Nmi, 'on Plaintiff •'s 

Exhibit 10 will you take this <·pen and punch through the . 

puk, house with this pen and draw a circle on the back . 

an~ put the word .;... the letter· P there, if you ~ill. '. 

A P? {; J." 

Q Right. 

A (Did so) 

·Q And it is your testimony then. ·that 

th distance from the hole -- the structure which is 
~ . . 

punched through with P to.the boardwalk would be about 

teh feet. Is that right? 

A That's right. 

* * '* * * 
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{TR. I, page 126 to page 128] 

Q Now, starting in 1918 and down to 

tl;le present what knowle·dge have 'you had that this lawn 

area was used as a street by the public? . 

A Come over closer. Say it again. 

Q Since 1918 what use has been made of· 

the lawn area that we are concerned with here as a 

street? 

A None • 

Q . BY the· public? 

A None. The .amusement park used it for 

i'ts use. 

Q During that period at any time has 

that area been paved as, a street? ... , 

A Paved by whom? 

Q By any municipal authority? 

A None. 

Q All right. Now, who has maintained 

the grounds in this area? '" 

A Seaside Park.has. 

1) .. •. ~ 

. , ~ r . 

Q And what has this maintenance consisted 

of? 

A Well, we took care of the lawn. We 
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fill in holes aa they develop. We had a stage on there 

and othor actt.vltl•• • Wo have walkwAyn t\u1t W@ atln8tfUt\t@d 

~P fr0m the boardwalk into the park so people could come 

in handily. 

Q 
Has this area between the lot lines 

~d the boardwalk or between the ·1 lot· lines and the ( 

ocean ever had any name as a street to your knowledge? 

A No, not at all. 

Q Any street numbers? 
. " 

A No, sir. 

Q 
Any garbage pickup on that side? 

··.', 

A No. We service all of our own garbage. 

Q Row about trash pickup? 

A '!be City has given us no service there 

at all. 
Q How about cleaning facilities on the. 

lawn area? 

A We· do it all. ' ·:. 
~: ; 

Q All right, sir. ·.Now, ·what sort of 

police protection or other guards has the muni.cipality 

furni~_hed to you during this period,. or furnished to 

anyone during this: period? , ·· 

A ' We have our own special police that 
. ~· 

-~· 

stay on the grounds to maintain order. 

,Q 
How about· the City? Does it have any 

- ~ .. ~·-. ·._,. _ _.r;:;-,·.;,.;:.,.~..,,..-.... ~-.N~,.,·~,--- -
l ~"- ¥ ·• :'iy; 

'· '·• . 
'. 
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Police! 

A '11\e City occaalonally comes· on call. 

Q All right. Is. there any police patrol 
"\. 

along the lawn area or has there ever been? ~: ' 

A No. '11tey police on the boar~alk. 

'l'hey run a patrol car up and down north and south. But 

t~ey never come into my park, unless we swmnon them. 
·- I 

* * * * * 

[T~. II, page 11] 

Q All right, sir. Do you know with 

r,eference to the location of the present City-owned 

concrete boardwalk where this area whicb·ts marked C 

l!ies? 

A That's exactly the same area; the same 

walkway. 
I 

Q All right. Is it a fact then 

A Except it is now concreted. 

Q The City-owned boardwalk came along 

and replaced this in 1927? 

A That's correct. 

* * * * * 
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[TR. II, page 12 to page 191 

Q What knowledge, if any, do you have as 
,rf 

to what use.was made of this brick wa~~ay which is ·~ 

shown on Plaintiff 'a Exhibit 10 and marked C? 

A It was a thoroughfare used by the public 

go:ing north and south.· 

Q All right. Do you know that of your 

OWh knowledge? 

A Yes. 

Q Did you observe it with your own eyes? 

A Yes. 

MR. WORTHINGTON: Any objection to 

that? 

THE COURT: What are you talking about 

now? 

MR. WORntlNGTON: Talking about thts 

boardwalk, this old boardwalk, brick one. 

MR. MARSHALL: Which one you talking 

about, Bill? 

MR. WOR'llflNOT<m: 'flf 1 k f n1e 11tumf th f 11 

one. 
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BY MR • WOR TIUNGTON: 

Q Do ~tt)u know from y6ur 6'1m kft6~l@d~ 

how long a use by the public as a thoroughfare this 

area had? 

A I have been going to Virgin.ia Beach, 

I 
I 

~ .. i 

and Seaside Park specifically, since I was eighteen years 

·I old, 1918. 
'1,\ ! 

question untilt · 
4 . . I . . 

Q Now, don't answer this 

the court has ruled on it. 

By reputation in the community do you know what: 
use was made of that area prior to 1918? 

MR. MARSHALL: I don't think he's 

qualified to answer that on reputation prior 

to 1918. 

111E COURT: You are dealing in title 

of land at issue. I think if he knows·what 

the reputation was I think that's an exception 

to the hearsay evidence rule, accepted to 

establish boundary lines, but it is the use to 

which property has been put to and I think 

reputation is an exception to the hearsay evldence 

rule. 

MR. MARSHALL: Note my exception. 

nm COURT: We are going back n good 

many years. . You probab l.y wouldn't find many . 
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who were around in those days. 

· BY MR. WOR'nlINGTON: 

Q All right, the question is do you know 
I 

what use by the public was made of this boardwalk before 

1918?. 

A Yes, I do. 

Q What was its reputation as to the use? ( 

A It was used by the public as a 

thoroughfare going north and south. 

'IRE COURT: Going where, Dr. Cooper? 

nm WITNESS: Going north and south. 

BY MR. WORTHINGTON: 
I 

Q Now, how far back does your knowledge 

go as to this use by the pub lie? 

I 
A From my discussions with people who 

dld know_ that it went back to around 1900. 

Q All right, sir. Now, what occasion, 

if any, did you have, particularly, to discuss by 

re:putation the use of this as a public walkway? 

.. A Well, in the early 1930 --

'!HE COURT: May I ask you a question, 

Dr. Cooper? Is the present concrete boardwalk 

in the same place that this brick boardwalk was? 
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1ltE WITNESS: Relatively, yes, sir. 

nm COURT: But you are not claiming 

any of that? 

'IHE WITNESS: No, sir. 

THE COURT: Is this material, Mr. 

Worthington? 

MR. WORTHINGTON: Yes, sir·, it is material 

in this ~ay: that the City is claiming under 

the authorities that we rely on, the case of 

May against Whitlow, which I would remind Your 

Honor of, that because before the reeordation 

of the plat in May against Whitlow there was an l:, 
existing public way, then in May against 

Whitlow there was a recordation of a plat which 

included the existing public way and expanded 

it; that that case would not control the issue 

before Your Honor because of the existence of 

the previous public way over part of the platt@d 

way. We are attempting to show by this evidence 

that we are in the same 

THE COURT: You may proceed. 

MR. WORniINGTON: -- same ball park 

with May against Whitlow. 
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BY MR. WORntINGTON: 

Q All right. What occasion did you have 

to discuss the reputation as to the use of this as a 

·public: way? 

A Well, during the early 1930s a group,· · 

of Portsmouth pe.ople, including myself, owned three 

cottages at Cape Henry. That was Mr. Frank D. Lawrence, 

;ormer president of the American National Bank of 
' Portsmouth; and Sol Fass of Fass Brothers -- of Isaac . 
i '' ' 
'ass Fish Company; and myself. We owned three cottages ·. ' 

there, and frequently we walked down between Rudee Inlet - 4 

and Fort Story, and we observed various things that 

were happening at Virginia Beach, such as new buildings, 

new commercial enterprises, and so on, and we discussed 

the changes and olden times concerning Virginia Beach, 

~nd we discussed the thoroughfare· in question and --

Q How did it happen to come up as a topic ... 

of conversation as to whether there was a thoroughfare 

ell the entire length of the beach? 

A We observed that there wa• a queotlon 

of ownership of the Cavalier Hotel, rumor that they 

lowned part of the beach, that they could prevent people 

.from walking across, and it came up in that discussion. 

Then we observed that that was the only place on the 

beach that. wasn't -- that it was not obstructed. Every 
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' I 

I 

~ther part we could walk through. 

1 MR. WORTIUNGTON: Answer Mr. Marshall 

then. 

'1HE COURT:- Mr. Marshall, let me ask Dr. 

I 
. I 

I. 

i 

Cooper a question while it is fresh in my mind. 

Dr. Cooper, was ·there a boardwalk to 

the north and south of this brick boardwalk 

shown in the photograph? 

'nlE WITNESS: There was no boardwalk. 

There· was a thoroughfare walkway. 

niE COURT: Was it paved or was there 

any type of --

nlE WITNESS: It was a beach. 

'IHE COURT: -- improvement there? Or 

just beach? 

nIE WITNESS: It was beach. 

lllE COURT: There was nothing to the 

north and south of it by way of improving that 

thoroughfare? 

to 1918. 

nm WITNESS: No, not that I call. 

'l1tE COURT: Aa of WhBt date? 

'l1IE WITNESS: My knowledge goes back 

1llE COURT: Yes, sir. Beginning in 

1918, but when was .. 
------·-·--------------- -----------· 

··•·r,.,.-•"J"'!"7-".-·•···~· , • ... -·- .·-· - .. 
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nm WITNESS: You could walk on the 

beach. 

'1HE COURT: -• was a boardwalk adjacent 

to this brick walkway s·ho~ in the picture 

constructed? 

THE WITNESS: · 1927. 

nm COURT: In 1927. 

MR. WORTIIINGTON: I would like to add 

one more question if I may, since ...... 

mE COURT: What type of walkway is 

that, sir? Was it a concrete walk? 

lllE WITNESS : At that time? 

1llE COURT: Yes, sir, 1927. 

ME WITNESS: At 1927 they began to 

install concrete. They replaced the brick walk 

with concrete, which is presently there now. 

THE COURT: No, my question is when was 

the first time that any walkway, any improvement 

for pedestrian traffic, such as a boardwalk of 

any kind or planks were put in place either to 

the north or the south of the Seas f.de Park brick 

·.walkway out ln front there? 

'l1tE WITNESS: It was after '26. It . 

was beginning with 1927 the City installed the 

concrete boardwalk. 
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nm COURT: That was the first time 

there had been any improvement out there? 
4 

lllE WITNESS: Yes, sir. 

BY MR. WORTHINGTON: 

Q Now, Dr. Cooper, one more question. 

Referring again to Plaintiff's Exhibi.t 10 and 

t~e area to the right of the part that you have marked 

wHh the C bearing the legend Seaside Park, Virginia 

Be:ach, and showi~g a grassy area, according to your 

. kn:owledge, has any of the grassy area been used as a 

pu~lic walkway at any time? 

A It was not used. Tilere were other 

i things used by Seaside Par.k on that lawn during that time 

/an~ pedestrians did not go there as a thoroughfare. 

* * * * * 

[TR. II, page 20 to page 22] 

Q In your earlier tcntfmony you rrR.ntf.01uH1 

so~ rides thut have been Installed t.n t:h-a granny nran? 

A We have installed -- we !notel.led /1 

basketball court game, hut no i:tdes. We have never put 

the~e was rides there in early.years, back -- not when 

I oWned the park. 

* * * * * 
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Now, tn speaking ·- answcrtng Mr. 
Q 

Worthington just a f~w minutes ago you said that your • 

knowledge of the reputetlon for publlc use went back how 

far 7 I didn't bear the answer , s tr • 
It we~t back to the turn of the century, 

A 
1900. 'Ihe•e two gentlemen 1 spoke of, Mr. Lawrence and 

Mr. !Fass, were some years my senior. 'Ibey are both 

deceased now. But we discussed Vlrgini.a Beach in 

general. 
Q But, in other words, your testimony 

would be that the use began sometlme around 19001 
A That's ri.ght, I mean as a thoroughfare. 

Q 

A 

Yes, sir. 
To their knowledge. lt was always open 

as ~ thurou~h(a~e. 
4 Now, these games that you put on the 

grl!SSY area after you bought the property, what sort of 

structures with respect to permanence were uead by you? 

A You mean -- the gamcn th11t we connt·.ru(:tN1 

on: the lawn were wooden structures. 

Q . Temporary in nature? 

A Uo, permanent in nature. 

Q With foundations? 

A Of a character, yes. , They bad to have 

s(i)u;e support. 87 



Q At the time 

A Excuse me. They must have had, because 

it was .~ permanent building. It was stands, and we had 

a built-up roof. You heard the roofer testify, . if you 

recall, that they had a built-up.roof. 

Q . I believe you bought the property about 

1943, wasn't it, sir? 

A That's right, '43 -- '42 - '43. 

operating in '43. 

I 
We.began 

Q. Were any representations as to ownership 

of that grassy strip made to you by the people that sold 

i.t to you? 

A We. understood at the time that we hpd 

tiparian rights to the property. 

-~-
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Q I'm speaking of ownership of that 

grassy strip, Dr. Cooper. 

A Well, we had down -- according to the\~ 

representation, we had rights down to the water edge 

except where the boardwalk was established. But we are 

not claiming that now. We are not claiming the beach. 

l .. 

We claim the lawn only. That was part of the representation 

to us. 
-- --·-----·-·------··---

* * * * * 

STATEMEN~ OF APPELLEE'S COUNSEL 

[TR. II, page 51] 

lllE COURT: Mr. Marshall? 

MR. MARSHALL: I'm not aware of such 

an agreement, Your Honor. 

'!HE COURT: It is an issue of fact. 

I think it is admissible, and the agreement 

will be marked Exhibit 1 and will he recetved 

in evidence. 

* * * * * 
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EXCERPTS FROM THE TESTIMONY OF THE WITNESS. D. COOPER 
i 
I 

[TR~ II, page 65 to page 66] 

Dr. Cooper, would you state whether 
•' 

you ]have ever been contacted by anyone with the Virginia 
i 

BeaJh Gas Corporation concerning installation of a gas 
I 

lini on the lawn area? 
I 

i 
I 

I 

A I was contacted by Mr. Clark, who 

owned the Virginia Beach Gas Company. 
I 

He had asked for 

per~ission -- up to this time we had been using bottle 
i 

gas! for our cooking facilities, and he asked us 
I 
i 

per~ission to put in the gas line with laterals going 

to 
I 
I 

ci>ur 
I 
I 

I 
I 

I 
I 
i 

plant. 

(1 
~ 

.A 

Q 

'A 

1. 

I Q 
I 
I 

per~onally? 
I 

A 

·- ·- . -----· ·- -

And about what time was that? 

Sometime in the early '50s. 

Okay. 

If I recall. 

Did Mr •. -- Mr. Clark contacted you 

. He was referred to me by Mr. Greenspoon, 

my ~hen associate. 
I 

i 
Right. 

A And Mr. Greenspoon told him to call me 

bec~use I made the decisions concerning that. I told him 

it was all right, and gave him permission. 
I 
I Q 
I 
I 

laterals? 
I 
I 
I 

A 

Permission to install the main and the 

Le.terals. 
···~· 



Q Can you state whether or not any part 

of these gas lines was laid on property other than. the 

lawn area? 

A Yes. 

Q In that vie in ity? 

A Yes. It came on the lawn area and then 

extended into our restaurants a distance of about, oh, 

seventy-five or a hundred feet from the installation on 

the liawn. 

* * * * * 
[TR. IV, page 122 to page 125) 

Q In the sp~ing of 1962 were you an 

officer in Seaside Park, Inc.? 

A Yes, sir. 

Q What was your off ice? 

A President. 

Q And were you an officer 1n Greenco 

Corporation? 

A Yes, air. I was president of that. 

Q All right, sir. Would you state what, 

if anything, occurred to a band stand on the Seaside Park 

lawn aree in the spring of 1962? 
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A Well, Seaside rark, Incorporated, rents 

the Seaside Park -- Seaside Park Amusement Park from 

Greenco Corporation, which awns the property. The Ash. 

Wednesday storm of 1962 -- I think it was March -- washed 

out ~ur stage. 

Q All right, sir. Where was that stage 

located with respect to 31st Street? 

A · It was south -- on the lawn south of 

31st Street. 

that the 

did ydu 

Q Okay, sir. And I believe you testified 

Ash Wednesday storm --

A Washed it out. 

Q -- destroyed washed it out? 

A Yea, sir. 

Q All right, air. What steps, if any, 

take 

Tlill COURT: Just a minute. This refers 

to a stage. You say a bandstand. You say a 

bandstand. 

THE WITNESS: It was a stage. 

THE COURT: A stage? 

THE WITNESS: Yes, sir. We gave our 

free act performances there and any other --

THE COURT: I just wanted to know the 

word "stage." 
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BY ?1R. TURNER: 

Q Did you take ste.ps to secure a building 

permit in order to reconstruct that stage? 

A Yes, sir. I asked the city engineer -· 

I don't remerrber his name ·- for a permit to ~ebuild it, 

and 1he at th.at time refused i.t. And subsequently we we't'e 

tendered a meeting -- we were asked to attend a meeting 

of some members of council, not the full ttiembership. 

Q You mean the city council? 

A City council. It was sort of a rump 

session. About three of the councilmen were there and Mr. 

Vakos' was there. 

Q Do you remcnber the approximate· date of 

that session? 

A It was shortly after the storm. Maybe 

with~n two -weeks, because we were concerned about 

re-er
1
ecting the staga, because we had our acts booked for 

the c:oming season. 

Q Right, sir. What occurred at this rump 

sessi:on you referred to? 

A Well, they plied me with qu~stions about 

how high the stage would be nnd construction of it and 

'gheth'.er I would af_;-ree to remove it if they requested. 
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And of course being under pressure at the time and not 

owning Scas:i.de Perk, which I rented at that meeting, 
' 

Scastdc Pnrk, Incorporated, which applied for the permit, 
. 

said 
1

that i.t would remove it ahould the occasion require 
' 

it. 

Q But did that session which you·attended 

take any action on your request? 

A Did they take --

Q Did yeiu get any ruling from them? 

A They said they would give me a permit, 

and a permit was accor.dingly issued to me by the public 
I 

works office. 

* * * * * 

Q Okay, sir. You may have observed on 

that exhibit, Defendant's Exhibit 4, a line for the 

signature of the president of Seaside Park I · 1 , nc. D d you 

ever trign --

A No, sir. 

Q -- a copy of those minutes? 

A I did not. 

* * * * ·* 
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[TRt IV, page 126 to page 127] 

Q non' t say what he told you. lSUC yom · 

' \.. 
I sign ---testimon•.:- is you did not 
I " 

4C\ Dio. not stgn any papers with the City. 

Q -- that resolution. 

Would ycu state whether or not you did rebuild --

A Yes, I did • 

. Q -- th:1t E:tage? 

A I w.as given a permit to rebuild. 

Q And when did you rebuild? 

A ImmedVttely. Right within a few days 
~ , ' 

aft·er the session t.hat I attended of the rump session. 

.Q All right, sir. And where did you 

rebuild? 

A 
I 

area where the 

I rebuilt it south of 31st Street in the 1 

original washed~·out ·stage ws~. 
i 
I Q I would like to refer you now to 

Plaintiff's Exhibit Number 21. I believe that's it. ~ 

believe you'll obse~ve tbat it. s 8. letter o.ated June 22' 

1960, from T...ance Underwood, whose letterhead indicate• 
•, 

he ia an attorney, to Mr. Roy Smith. It's been previously 

stfpulated that Mr. Roy Smith was the city attorney of 
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the City of Virginia Beach at that time. 

You will notice, Dr. Cooper, that the exhibit 

purports to be on behalf of both Seaside Park, Ine., and 

Greenco Corporat.ion? 

A . Yes, sir, I noticed it. 

Q My question is was that -- did Mr. 

Wnderwood represent you -­

that 

I 
I 

.I 

A 

Q 

A 

Q 

letter 

A 

Q 

A 

--

Y <?s~ sir. 

-- in writing the letter? 

Represented both companies at that time. 

And did you authorize the sending of 

Yes, I did. 

-- to the City? 

Yes, sir. 

* * * * * 
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[TR. IV, page 128 to page 129] 

Q Then you did agrtl!~ '1olunttarilyt·: You ·~tr~,, 

ea!d "preissure" there R minute ago. There was no preaoe..'ll!e 

froui the city council;. you just wanted to have the otago 

rebuilt? '' ·. 

A _ Well 1 three men there let m1! know they 

ware~'t going to give me the permit tmless I committed 

an a temporary location. : .; ,. :· .· 

Q But you voluntarily a~eca to remove 

the. structure f:i;om this area? . '~ . ..,,. . : .; 

A What would you have done if you hBd all, · 

your acts booked? 

Q Allow mo to sok the quostion, Dr'. Cooper. 

A I was undar duresn. · l conoidet'cd ther.a 
. ~· 

~o pressure at ;the tims. ·-·. ..... ;o> 1 .':'; 

Q But you did it voltmtnrily'? · ····· 

A· Verb~lly. 

* * * * * 
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OBJECTION TO ADMISSIBILITY OF APPELLEE'S EXHIBIT 

[TR. II, page 50 to page 51] 

All right, sir. Your Honor, Defendant's 

Exhibit 1-a purports to_ be_ an agreement between 

the City and the Virginia Beach Gas Corporation 

relatlng to the use of the Virginia Beach. Gas 

Corporation of the streets of the City for 

laying gas mains, and we submit at this time 

that there ,.s no evidence that the City or the 

Virginia Beach Gas Company contemplated the 

laying of any gas mains in the --

nm COURT: At lanti.c Boulevard. 

MR. WORTHINGTON: strip which. is _;... 

in this portion of Atlantlc Boulevard. I 

believe the evidence will be ·that they did lay 

some mains in the paper street to the north of 

us, but not in this area. So we object to the "· 

admissibility of any such agreement unless the 

mains were -- I may be mistaken. Maybe they 

did pasb through this area. 

THE COURT: Mr. Marshall, what's the 

s ituati.on? 

MP.. MARSHALL: Passed through the area 

is my under s tand ing , Y cnr Hon or • 
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MR. WORTHINGTON: I'm mis taken in my 

rcprese1"!tntion of facts, and I apologize to the 

court. I believe that· the gas mains were laid 

by the City of -- by Virginia. Beach Gas 

Corporation, but they were put in the grass area 

that is 

. TIIE COURT: Outside the ;~rea you claim? 

ME~. WORTHINGTON: No, they were put 

the portion of l.t went through the strip in 

controversy in this case was done with the 

permission of the representatives of Greenco 

Company rather than in reliance on this 

agreement. 

* * * * * 
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EXCE[RPTS FROM THE TESTIMONY OF THE WITNESS W. R. BENKERT 

[TR. II, page 52 to page 58] 

Q Will you state your name and occupation, 

p leaae, sir? 

A I'm a -- my name is William Roy 

Benkert; I am a foreman of gas construction for VEPCO. 

Q Going back to the petiod of 1946, 

by whom were you employed at that time'/ 

A Virginia Beach Gas Corporation. 

Q And what was your capacity with them 

at that time? 

A Supervisor. Construction supervisor. 

Q Did you participate in the laying of 

· i.·n the ~rea known as Ocean Avenue or the any [;..i.5 ffi8 L~iS " 

bimn'.'dwalk aren7 

A l-Je start:E:d la~rtng gas mains in the 

h
1

or.irdwalk <--tea in 1947, May. 

Q Now, I'll re fer yon to one of the 
~'. 

I 
I 

~laint.iff'i:; e:;;:hibit:s -- I th!.nk this one will do it here, 

.s i.r • 

MR .• MARSHALL: Is this your Exhibit 1? 

MR. W01~1HINGTON: I think it is. 

Mll. TURNER: Yes • 

. .9 6 
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BY MR. MAHSHALL: 

Q I refer. you to Plaintiff's Exhibit l 

a:1d you wl 11 see en area ma-rked in red which lies to 

the east of block 74, and I ask you were any gas mains 

laid i.n that area? 

A J\°'.Ot in 1947. 

Q Were they laid t'lere at any other time? . 

A That section there was put in ther.e 

1abo1Jt 19 .55. 

Q \lere you then at tli.~t time. superintendent 

of construction, again? 

A (Indicated yes) 

Q Can you --

THE cmm T: What was the answer ? 

A Yes, sir. 

BY Mil .. 'MAR SHALI.: 

Q With respect to the western edge of 

the boardwaH::, what js the location of the gas main, if 

ycu know? 

A 'J.1rnt section there it is thirty-nine 

feet west of the west curbline of the boardwalk. 

Q At the ti.me you la id the gas main in 

that particular area did you request pErrni.rrn ion from 

anyone to lay it tne re? 



A I c:-ouldn't tell you on that. '!bat was 

under Hr. Harshal1_, president of the company. 

Q Is that gas main still there, or do · 

yo~ 

A Yes, sir. 

Q Mr. Benkert, how long have you lived 

in the Virginia Beach area? 

A Since 1921. 

Q How old are you now, sh:, !.f I may ask? 

A Fifty-four. 

Q Mr. Benkert, I show you Defendant 's 

Exhibit No. 1. Is the company named in this exhibit 

the company for which you work? 

MR. TURNER: Excuse me. Which exhibit 

ls that, please, sir? 

MR. MARSHALL: Iha t 's Defendant's 

Exhibit No. 1. 

A I did work for the Virginia Beach Gas 

Corporatio.n, if that's what you are asking. 

BY~. MARSHALL: 

Q I mean you were working for that 

comp~ny 

A At that time. 
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-- from 1945 unt.il 1954? 
. 

Q 

A Until the last year, when they sold out •.. 

f.!'~. :MARSHALL: I believe you st.ipulated, · 

Mr. Worthington, that Virginia Beach Gas was a 

public utility company licensed by the State 

Corpot'ation Commission.? 

~IB. WORTHINGTO~: Right. We'll stipulate 

that. 

MR. MARSHALL: I· have no ft1rther 

questions of Mr. Benkert. 

MR. TURNER: May I have just a moment, 

Your Honor? 

MR. MARSHALL: Excuse me. I have one 

more question, if you don't mind, I would like 

to ask. 

NR. TUR1'1ER: Sure. 

BY MH .• MARSHALL: 

Q Mr. Benkert, did you participate :i.n 

the laying vf most of the gas U.nes of the company? 

A Yes, sir, I was in charge of laying 

them all. 

.':.I 
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Q In your layouts of gas lines did you~-

we private easements or did you follow st:ceets? 

MR. TURNER: Object ton, Your Honor. 

Irm not sure that this gentleman's in position 

to knO'lilT. I understand he was the construction 

supervisor of the company. In addition, Yolli-/' 
. . ~ 

Honor, I think it is a statement of a.legal 

conclusion whether they were private easements· 

or public franchise. 

llIE COURT: Do you know where the mains 

were laid for the most part? 

streets. 

nm WITNESS : Most of them in the 

nm COURT: And there were others. laid? 

THE WITNESS: ·We had a few easements .• 

THE COURT: Had a few easements. 

MR • MARSHALL: Just for the record · - -

'!HE COURl': Do you know whether or not · 

you had any other authority other than the 

contr~ict wh.ich has been 1 .. nt.:coduced as 'Oefendant's 

Exhibit 1 for the purpose of layfng the gas 

line in the ar~a here in controv~riy? 

nrn WITI1FSS: No' Bit·. 

nm COURT: You d td or d 1.d not? 

'::.Hr. WITNESS: Di.cl nt)t. 
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'lllE COURT: To your knowledge? 

'DIE WITNESS: To my knowledge. 

'THE COURT: .De> -you know whether you had. 1 

any easement or any other authority other than 
._, 

that contract between the Vir.ginis Beach Gas 

Corporation and the City? 

TIIE WITNESS: Not that. I know. of, sir. 1 

MR • MARSHALL: I think the court's 

asked the question that I was going to ask, 

Your Honor. I have· no further questions. 

CROSS-EXAMINATION 

BY MR. TUHNER: .,. 

Q Sir, were you an officer of Virgini.a 

B~ach Gas Corporation? 

(Indicated no) 
I 

I Q Were you a shareholder in Virginia 

Beach Gas Corporation? 

A No, sir. 

. ;. 

":· .. 

Q Were you a director of Virginia Beach 

Gas Corporation'! 

A No, sir.. 

~ .' 

Has it any part of your job to negotiate 

easelllE!nts '! 
I 



tha Virgtnla P.each Gas Corporation was a private company 

as lpposed to a department in tqe City of Virginia Beach?-, 

A It was stockholders owned it. 

* * * * * 



EXCERPTS FROM THE TESTIMONY OF THE WITNESS W. T. CLARK 

[TR. II, page 71 to page 76) 

Q Mr. Clark, referring to the period 

from. 1946 to October of 1969, with what company were you 

affiliated? 

A Virginia Beach Gas Company. 

Q In whpt capacity did you serve in that 

comp'any, sir? 

A Well, originally I was vice president 

and :then I was later president of the company. 

Q In your capacity as a corporation 

offi,cer dld you have any knowledge of the manner in which 

permission to lay gas lines was obtained? 

A 

Q 

of property 

Yes, sir. I supervised most of that. 

Now, with respect to a particular piece 

and I don't know whether you can see this 

well enough, sir, or not. I refer to Plaintiff's 
' 

Exhibit 1, and this is 31st Street and this is the aren 

·where the boardwalk is located. 

A Is this the oceanfront here? 

Q Yes, sir, here is the ocean out here. 

And this area in red. Do you recall the gas line being 

laid by your company in the area outlined in red? 

Well, Mr. Mar5hall, there's a two-inch 

lin~ laid from 7th Street all the way up to 45th Street. 

At 34th Street we broke and came back on Atlantic Avenue. 
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Q 

.A 

Y-t:s, slr. 

And this pi~cc. of property had to be 

passed in order for \JS to do it. 

Q Now, haw did you get per miss lon to 

lay the line in that pc.rticular area? 

A Well, we had a franchise from the City·· 
--- - - - ·-- - - - - -- -

to lay the li.nes in the public streets. 

Q Yer;, sir.. 

Ann we were - ·· we had been advised that' --. 

!'ITL 't>70P.TI1INGTON: Now, Yot:r Honor, we 

ohicct L} hi.s saying any hearsay as to how he. 

had been .,:.Jvised unless there was· aome official· 

sctfon connected with this advice. I think we 

got to kn'.1w -- it in hears~iY otherwise. 

THF CntffiT: Sustain the objection •. 

A" Well, the line was laid and the only 

property that we 1~!-i''1E' ao:0sR th.1t they claim that there 

wete Any rtpr::'!:'i~n :-:i.ghts was at 25th Street where the 

Pri.ncess Anne Inn is today. ThPy claimed the r1.pariant 

r. f.ghts, bfrt it wGs later shown that they di cl not have 

r i nar !.an r l~hts. 

r1F. WORTHINGTON: Now, Your Honor, we 

object to any line of ~cstimony about other 

pie'.:'.eZ of property than the pr.op:-:>rty in issue. 
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He was brought here at the request of the court 

to testify.as to whether he had a phone 

conversatlon or other cormnunication with Mr. 

Dudley Cooper. 

TilE COURT: I thi.nk we can get to the 

point. 

Hr. Clark, do you recall havlng any 

conversation with Dt. Dudley Cooper with reference 

to laying the main? 

TIIE WITNESS: I talked with Hr. Jack 

Greenspoon. 

TIIE COURT: Did you talk to Dr. Dudley 

Cooper to your recollection? 

THE WITNESS: Not that I can recollect, 

no, sir. It would have been quite sometime ago, 

you know. 

from Mr. 

'!HE COURT:. Did you obtain any permission 

nm. WITNESS: Greens poon? 

THE COURT: -- Greenspoon? 

lHE WITNESS: Yes, sir. 

THE COURT: To go across his property? 

nm WITNESS: Yes, sir. 

TIIE COURT: Was that for the main?. 
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1HE WITNESS: Yes, s i.r. We also got 

permission to run g3s i.n the property there for 

his various requirements on the property; for 

his r~staurants and hot dog stands and things 

of that sort. 

1HE COURT: Why was it necessary for 

you to obtain permission to take the -- put 

the main across? 

MF. WORTHINGTON: Now, Your Honor, we 

object to the evidence along this line as being 

ir.relevant, and we also submit that this is an 

adversary rrocecding, and we think that the 

city attorney is the proper one to question the 

witness. We do not consent to his being the 

court's witness. 

TifE COURT: The court called him. 

MR. WORTIUNGTON: All right, sir. Well, 

we save the point. 

nm COURT: All right, sir. 

THE WITNESS: Well, it's been quite 

some time ago and I just don't recall just what 

the proceedings were. But we obtained permission 

to go across there. 
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- ~ ' · · is w t t. e ma in? r.17i1' .. ~T .• And th1' s ' i h h 

WtTNE::CS: V>=>s ~ t th ., 

Now, that ,,1as ·. ei. tliei_·. i.· "" 194° r r • • - . ;. r. '·' sometunc --

.. . : , •. :r , . at s r i. gh t. 

some date like that. AncJ that's been some 

The only other time we ever asked Dr~ 

Cooper to clo anything was to allow us to run 

a three -quarter -inch ma in to service the Forbes 

Candies right across the street from the Ocean 

Ranch, an<l we agreed to _;.. 

THE COURT: Well, I don't think that's. 

in issue here. 

Where was this .main laid in the area 

thqt we ar.e talking about, namely, just north 

of 31st Street? 

nn: WITNESS: . We 11, it was laid on the 

ocean side at what we thought or considered 

seven feet off of the property line. That was 

the requirement, that was our set schedule for 

the full length of the boardwalk, seven feet 

off the existing property U.ne. 

'***** 
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'IHE COURT: When you say seven feet off 

the property line, whnt property line a-re you 

speaking of? 

* * * * * 

[TR. II, page 77 to page 79] 

" 

.. ,_ ..... , ..... , . ···I 

THE WITNESS: We made it a point to 

locate the property .,line along that boardwalk, 

and after we located those property lines· we 

came seven feet off of that property line so if 

anything -- any of the owners of the property 

needed to put a sidewalk or anything of that sort 

on it the gas line would not be under it. And 

.that's the existence -- that's the way the whole 

thing exists from 7th Street all the way up to 

34th Street. 

As far as -- as well as I can recall --

I can't recall too vividly just what happened. 

But I remember having a conversation with.Mr. 

Greenspoon and('he c·ame-,bcick and said,_all right, 

let's go ahead, because there was some question 

about the riparian rights in there if I 

rem.ember. ·I just can~t remember too well. It's 

been of twenty-two years standing now, so --

~ COURT: The property line that you 
,,- .. \ 

how was_~j.t established? By reference 

ws 



1'H.'8 WITNESS: By survey pins of.·· 

people whose property had been surveyed and they 

h:1d the property stakes out at the various -- ' 

TIIF COURT: But you didn't conduct any 

independent survey? 

TilE WITNF.SS: No, sir. 

* * * * * 

Q Mr. Clark, in cases ·where you were going 

ac]r'oss private property what was your -- ·was it your 

practice to do i.t in writing, get permissi.on in writing? 

A If we got an easement to go across 

that was in writing. 

MR • MARSHALL·:· I have no further 

questions. 

ntat was ~-·that was what.,! was referring 

to when I said about running the service line to Charlie 

Forbes's acr.oss the doctor's property on the west side 

of Atlantic Avenue. And we agreed with anybody that we 

a~ked for the easement that 'we would remove it at any 

time that they needed it to be removed. 
THE COURT: Mr. Clm:K-, oi-d you fiave ___ _ 

a written easement agreement with Mr. Greenspoon 

or. nr. Cooper~s company? 
.-- ---· .. ·-- -· ·-- ----· 



Tiffi PITl\1ESS: No, sir. 

TII~ COURT: About the main I am talking 

about. 

THE WITNES~: No, sir, we didn '·t have it. 

* * * * * 

[T~. II, page 83 to page 84] 

nn: COURT:· An exception will be made to 

reopening the evidence, but there was one question 

I wanted to ask you. You have testified that 

your memory is not too clear about exactly what 

the situatton was. Do you remember whether or 

not this pipeline was run under any existing 

structure? The main line I am talking about 

a long there • 

MR • CLARK: No, s i.r • 

TH1'.: COURT: It was outside of a main 

structure? 

MR. CLARK: The only thing we went under 

was the walks that went down to the boardwalk. 

nIE COURT: All ri.ght, sir. 

MR_ r.T.AR!{: I don't recall any oth~r 
structures that we had to go through. 

* * * * * 
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COLLOQUY BETWEEN COURT AND COUNSEL 

[TR, II, page 80 to page 81] 

1UE COtmT: If not, by following 

suggestion of counsel, which the court. is in 

complete accord with, I would suggest you submit 

briefs on the issue whether or not there has 

been an acceptance by Virginia Beach of the 

street which i.s referred to on the plat as 

Atlantic Boulevard, I believe -~ 

MH. WORTIIINGTON: Boulevard, right. 

THE COtmT: by any of tlw methods 

which are recogn i.ze d by the law. I guess 

are we agreed thnt that is the i.ssue that ls here 

or not? Maybe --

MB. WORTIHNGTON: I don 1 t th ink there 

is any other. 

nm COURT: Moybe I am trying to 

overs i.mplify it. 

NR. WORTHINGTON: We rlon't think there 

is any otber issue in t:he ccise, Your Honor, on 

behalf of the plaintiff. 

TIIE COURT: Mr. Marshall, any other 

facets of the issue other than the one mentioned 

by the court? 

MR. MARSHALL: Why, I think the.other 

facet l.;ou1d be the question of whether there's 
i ' 

a partial -- whether ~ p~rtial dedi1=ation or 
I . 

\ 
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acceptance can exist. 

TIIE COURT: ThiS is part of the general 

question whether there's an acceptance of the 

whole. 

* * * * * 
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STATEMENT OF COUNSEL FOR APPELLANT 
AND OBJECTIONS TO APPELLEE'S EXHIBITS 

[TR~ III, page 6 to page 11] 

'I 
MR. WORTHINGTON: Your Honor, as a 

pr.t: liminary matter we would like to Atate for 

the record, inasmuch as there was no court 

;·"~ 

·'· 

stenographer present st the May 27, 1971, hearing, 

our objection to the reopening of the case at 

this time. 

'lllE COURT: The order that was entered 

by the court speciff.cally says that -- notes 

the exception or the objection of the plainti.ff 

to it. 

MR. WOR'l'HINGTON: I would like to state 

very bri.efly my reasons so we may not have waived 

any ~easons we submitted to the court. 

THE COURT: Yes. 

MR. WOR'IHINGTON: As we see it, 'thf.s 

action was instituted in suit in January 1970; 

that the first day of trial of it took place 

on May 21, 1970; the second trial, a year leas 

one day from today, which wse July 16, 1970; 

that briefs were submitted after the closing of 

the evidence 1n September and October of 1970; 

that oral argument of the case took place on 

December 17, 1970, st which time it was submitted 

w 
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. l 

to the court for decision; that subaequently 

th~ <'~-.u; t ~~\(·Q fQt ~ V-~·~ Q( t~~ ll~~i\\\.it.~ti '· 

~'h tc 'h t oo'k 1p 'tact! i \'\ 'M&'r ch. ·6 ~ \.'9 7 6 • 

MR. TURNER: _' 71. 

MR. WORTHiliGTON: 1971, correction, and 

thet not until May of 1971, which was almost a 

year lifter the evidence had been completed did 

the City ask for permission to put on evidence · 

of a nature which is not in the category of 

newly discovered evidence, and which in the main 

is objectionable per se as not being admissible, 

end that there is an attempt in this evidence 

to relitigate a matter which was previously the 

subject of litigation between the parties 

involving an adjoining piece of land which was 

settle~ by compromise, as we expect to show. 

So those are our objections to the h2aring 

at .all. 

Now, then, by way of opening st2tement, 

in taking the evidence which the City proposes 

to introduce, I would suggest to the court that 

the colll\cil minutes of lCl62 are inadmiRsible 

by reason of the fact that a controversy over 

this lancl existed between the City and Seaside 

Park, tnco~rorated, nn<l Greenco Corporation, 
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both of which at that time the pr incipa 1 

stockholder was Dr. Dudley Cooper, and on June 21, 

1960, counsel for Seaside Park, Incorporated, 

and Greenco Corporation wrote the city attorne.r 

of Virginfr: Beach, Virginia, reef ting a. previous 

telephone conversati.on nnd saying in the second 

par.agraph: On behalf of Dudley Cooper, one of 

the principals of the subject corporation, 

operating Seaside Park Casino nt Virginia Beach, 

Virginia, and without prejudice to the rights 

of any parties :f.n.voJved. including the City of 

Virginia B~ach, I wish to edvise that it is not 

the de9ire of my clients to litigate the rights 

of any party in snd to Atlantic Boulc~ard at 

this time. So that in June of 1960 ·~~ have ~ 

statement from the plaintiff's counsel that 

there ls a controversy with the City, but that 

there would -- that the matter would not be 

litigated at th,~t time. It has subsequently 

Geen litigated by this litigation and a prior 

piece of litigation RB to two of the parcels 

involved in the rec:ftal o: plainti.ff's counsel 

at that time. And he expressly put th~ City 

on notice th.at dealings from that moment for.ward 

with re <".c2rence t•> At Ian tic Boulevat"d W{)re without 

ll5 
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prejudice, and we expect that there would be no 

evidence to show that what took place in 1962 

was anything but "without pre.1 ud.ice," and the 

Clty was on notice ao that· anything that the 

City tries to show by way of a recognition of 

a~nership by the plaintiff or an acceptan6e by 

~ouncU action less than two years later would 

be inadm5_ss ib le as violative of the agreement 

th~t existed between them thac they were dealing 

with this property without prejudice, and we 

would object to the hearing snd the admission 

of that evidE:nce on that grounds. 

Now, such evidence as the City may have 

about VEPl:O placing powe:: lines in the street 

we would object to, because it is in violation 

of the interrogatories and answers thereto, 

which we filed, and the City has already gone 

into· this matter as within the purview of its 

answers. 

Now, the interrogat<Jry which we asked 

which deals with this particular subject is 

int~rroBatory nuaber 6: 8tnte wh8t actions, 

if any, the City or i. ts governmental predecessors 

has ever taken to maintain or prEserve said 

pcirce i ·? Meaning tbe par.ce 1. f.n is sue. And the 



answer to interrogatory 6 was: The City has 

constructed con~rete bulkheads to pratftct from 

eros f on and storm damage and has constr.ucted a. 

walkwRy known as the Boardwalk in a portion of 

the dedicated right-of-way. 

'. 
;., 

Now, Your Honor will re ca 11. that we made: 

no ob_ject1on to any evidence about the City having 

lmpr,,ved the boardwalk, which took place sometime 

in the twenties, 60 that the answer which they 

gave to interrogatory 6 was met by some proof 

at the trial, as to which we made no objection~ 

Now, question 7, which relates back .... 

refers back to oues tion 6, says:. If not supplied 

in answer. to the preceding interro~atory state 

~hat action, if any, the City or its governmental 

predecessors has taken since July 25, 1900, in 

the exercise Of dominion Or control over Raid 

parcel. And the answer to that interrog~tor.y 

was: The City or its governmental predeceenor 

has greuted a franehJ.se for gas tran1mt11 f on 

lines and has· installed under[itround utt U.t. ton 
" 

in SR id parce 1. 

Now, Your Honor will recall that th• 

City or the court brought h~re s witness, Wal lac• 

Clarke, who test1fied about the installation of 

1-i.:7 
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gas transmission lines in this parcel, and I 

think Your Honor will recall that he testified 

that he got permission from Dr. cooper before 

he put them on this parcel. The City now 

propoqes to show not that it put underground 

utilities other than gas transmission lines 

under the ground, but that some third party, 

Virginia Electric and Power Company, did. 

Now, we asked them particularly what 

their proof would be on that so that we could · 

prepare for it, and they gave us an answer and 

we submit that under the rules of procedure of 

this court that they should not be allowed to 

go into a question of what some third party 

did when they had said that the only proof 

they had ln that realm was the gas company and 

something the City itself. had done and not the 

power company. 

* * * * * 
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COLLOQUY BETWEEN COURT AND COUNSEL 

[TR.1 III, page 12 to page 15) 

Witb·refere.pce to the grounds stated 

by counsel for objecting to ~the r•opening of · 

the evidence, the court remarked when the,· motion 

was heard on May 27~h·, . that this is not a motton 

to reopen the case and hear additional.evidence 
.. 

after the ·matter has· been,:·l·itlgated and a: final 

judgment and 'decree of· the court entered. · 'this 

. matter 1• still in··the " ..... ·urutl!r. consideration-' 

by the~ court .• :and ;the court·'e understandb1g:·ta·;~.< 

that this is entirely discretionary with tbfi.1 ~1 · 

court to the end that full justice might be· · 

done under all of the· circumstances of the case 

as a ·matter of utmost importance to the parties 

involved here, and lt -18 the fee ling •of· the 

court that we ehould have' all of the facts·~·"~'"'. 

that are available •. .-~And it is on that 'bas is " 

that the court took favorable action .on the .' " . '\. 
. . 

motlon to hear further evidence. 
. 'I ' ''; I,, L. 

Now• as· to •• I might· add, thl• l• not 

an attempt to reU.tigate any matter· which· baa 

been adjudlcated OI\' the ground of after• 
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discovered evidence. This is not a relltigatlon, 

because litigation had never been completed,by 

final judgment decree from which either party 

cou~d appeal. 
!, . • ; 

As to the objections·to the admission 

of evidence as to the·rlght•of-Way maintain~d 

by VEPCO over the property 1n' .. dispute here,'·· .. 

this was anticipated by the court at the time 

: the motion to reopen was granted,· and·· the court · 

. specifically instructed counsel for the City 

to .inform cot.meet for the complainants· in ·this 

· case· that)as to just: exactly what new evidence 

would be sought .to be entered, and that in order 

, that the defendant.··· pardon me, the complainant 

would not be caught .unapprised and .would have :A." 

an opportunity· to· rebut, and refute ·any. such'\~· ,;~ 

1 evidence. And this. is in· the .nature of atLP~., '! 
' " I 

additional bill of pllrticulars; so .•tO" $peak, / 
. . / 

so I don't think.any party la caught'by surprise, 

and of course feel' very strongly· in .all cases 

as a matter 0£ pollcy and function of .. the court 

1 
tha.t ··all matters should .be· adjudicated on, the· ... 

basis of the merits .. and that ,technlcallties 

should not preclude the admissibility of any 

evidence which would enlighten the factual 

s i.tuation.· 

1~ .. 



As to the objection to the admission 

of the minutes of the council meeting, Mr. 

Bimson said something about stipulating that 

the -- a stipulation that these were minutes 

of the council without proving this by -· 

MR. BIMSON: I believe counsel agreed 

to that. 

lllE COURT: ~- by whoever the city clerk 
was at the time. 

MR. WORTHINGTON: We stipulate the 

authenticity of the document •. ; , ' '; I ~. ,. 

* * * * * 
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OBJECTIONS TO APPELLEE'S EXHIBITS 

[TR.;III, page 18 to page 20] 

MR. BIMSON: Letter from Mr • Joe 1 B. 

' Cooper to Mr. George Vako.s, ~·then city attorney• 

dated April 3, 1962 ~ ;•7 > .. ;:1 i<< ; ' · .. · · .. ..; .· · , !di· 

MR. WOR'lHINGTOMi ··:• !four Honor• we ·object 

to that and we will, state all the objections 

1 along at the salli8 time~. But·this.is before the 

resolution of the council• and if the resolution 

of the council ii ·ad~issible at all, ,.tt·•is 

admissible as a dbcument which ls an entire 

.. 
'· 

' '~ agreement as such between the· parties re latlng 

to thi1, and therefore any prior evidence, in 

' writing or. otherwlae, would be btadmlsslble ·~~~" · 

under the parol evidence rule. And1 .we ·have ; · 

other objections to· the ·whole bit of this 

evidence which we would be 'glad to· etate if,':··--· 

Your Honor·would care to hear us .... ·~'::·'·· .. ;"' ;~··r 

'1llE COURT·: · Allrrtght•;; ·:air·. ; : . · :·'.·:~( 

• MR •. WOR'DIINGTON:· All .rlght·;<'slr~ 'We 

repeat our.: obje~tion, ,that·. ~bla action-· taken by. 

1 
the council·, was taken tlit~ln ·a ;.rea•onably· short 

time relating to. the""same m4tter·a1 to.which' 

plaintiff's counsel had put.:. the City.·on notice 

that anytbing·done•with'reference to this property 

was without prejudice,· and •-

THE<COURT: ~\.What.18 the date::of .the'." 

.. 



letter? 
' ·~ 

letter ie' June···2l, .19609 ;and it r~lates :to.,•ei:' ·~, .· 

platform,~which is exacitly,.what "this matteri :•:·· 

relates·,to; an outdoor·.platform. 
.\.i . ; 

, '. '.nm COURT: Would you give-me·'that•·,, 

date ? : June· what? /·: . " ; · < 
'~. . . 1; . ~ . . .: ~·; . '~ .. \·.: '.· .' 

·. , MR. WOR'lllINGTON: ··June 21.~ · 1960~: ~,,., 

THE COURT: • 1960? : ( ' '.:. 'i. 

MR. WOR'lllING'IDN: . Yea' sir.;. ·And it .· 

recites further· on in the~ letter, which Your· 

Honor probably 1hould11ee~·,.,that there .had been 

a course of dealing about this in the past 

and. implies that· this would be the. course of .. 

dealing but it. would be without .prejudice rand. 

concludes in ·the next 1 to last paragraph ·saying:· 

Therefore, since: we on behalf of our ·clients;!'+:··:· 

do not wish to contest. the :legality of the rights . 

of anyone in and to· Atlantic Boulevard at this 

time request that the/Clty''."Offioiale gr•nt 

special permiaeion. to our cltent1 to continue 

using an •rea adjacent,. to S•••ide Park C••l.no, 

as has been used in past years. 

So ·1c- expressly twice says that. this" :,, ·· 

is not any settlement· of the ownership but le:; 
·' .f 
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merely a temporarily convenient method of··.,~·.: 
•·' . .. , 

continuing. ,;' ' ~;··~ ,. ; ,;p·~~i;.~:- "">'.. '~· \ , •• ·:,·1'"· (~\'.! ,. i~·i· 

Now, ,the City '"Ciomea al.ong and attempts,·,.,;.' 
. '·· ~ . ~ ~-~ 

by an action taken with, refere'nce t'O thls '..very. ' . 

same subject matter less .. ·than t'WO :Y*ars · later, 

to prejudice the rights:' after' they have been 

put ·on not-ice of no· prejudice. And we submit -1 , 

that pat-ties· can't· negod . .'atl! wf.th ··each:. other"••"·· 

that way about a dispute. · If we are going, to 

say no prejudice .. and then 1t:·· is· iased agatu·t: 

them · to their pr·e j udice re 14 ting to the same 

subject matter a relatively' short- tlme thereafter -· 

THE COURT:· We'tt. 1 think' that your · . ' 

argument though la not to the admissibility of 

these documentEi' so much·~aa ,to the weight· and '· ... 

the_ interpre'tatiort which ml~ht be placed upon 

them, and the court ls of the opinion that they 

should be admitted in evidence. -

MR. WORTHINGTON: All right, sir. 

'l'RE COlmT: ·And whatever exceptlons 

may be noted -- you wish . to note wi 11 be. 

* * * * * 

124 

l' . 
. ·•I•• 

.. 



COLLOQUY BETWEEN COURT AND COUNSEL 

[TR.III, page 22] 

MR • WO~ TilINGTON : Tho t let tc r , then, 

Your Honor, would be Plaintiff's Eli:hibi.t 21. • 

TIIB COtmT: Coo!)lld.ncnt'o E>~hi.bit 21. 

This is a letter addressed. to Mr. Roy Smith, 

attorney at lm·1, cmd I thlnlt ·m;~ cnn otipttlntc 

at the tirn--e he lms pr:obnbly cttor.ney f.or the 

City of Virginia noach._ 

Mn. WOilTIHNGTON: He uas city attorney 

at that tirn~. I th:tnk you will otl.puloto. 

MR. BIMSON: Yeo, we "t·1ill r,tipulntc. 

* * * * * 
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OBJECTIONS TO APPELLEE' S EXIIIBI'l' 

I 
[TR.' III, page 26 to page 30] 

But there are other rea9ons, Your Honor, 

why this evidence is not admissible, and that 

is that Rll of these documents introduced by the 

City relate to a different piece of land from 

that in issue herP. before the court. The property 

f.n iseoo -- that property was brought in issue 

in the first case, which was brought iri' 1967 :· 

The present case was not brought unt1.l 1970~ ,.. 

and it involves land lying south of 31st Street 

in the lawn area. The case at bar involves 

land l}ring n.orth of 31st Street, so that the only 

probative effect of the evidence that the c:!.ty 

council in 1962 gave one of these corporations 

permise ion to use that land and erect s structure 

on it would be as to land which is not involved 

in this case, and it is therefore not materf.al, 

because that land f.s not in issue he.re, and the 

only legal basis on which it would have tlny 

relevancy is that if Your Honor accepts that 

evidence as showing that the .. City fifty-five 

years after the plat wee recorded" accepted·. 

dedication to this land south.of 31st Street 
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now, you will recall that- the plat, aa my'memory 

serves me, upon which ·the City relies ·was·,recorded 

in 1907. lhe first off.icial action they have as · 

to anything· in the~- l&Wn area, . according to·· this . 

document now··. tendered,: occurred ~fifty~.five years·. 

later in 1962, and ·relates;,· to a part of the. lawn 

area which is not in issue. in · the0~·case at· bar. 

Now, the· doctrine· of May against·· · ··.· 1 .. 

Whitlow, which the plaintiff has relied on-'ift 

this case, and frankly, · the doctrine · on whi'Ch 

,. 

the plaintiff must either ·stand or fall~ says 

that an acceptance of ·part. of .. a dedication ·la'.' 

not acceptance of the balance, so that to admit , 

this evidence that they:· had accepted;. land'· in 

the lawn area south of 31st Street under the 

doctrine of .May against Whitlow is irrelevant, 

ls immaterial, because it does· not show -' " ·: ·' 

acceptance of the piece that,we are'deallng.with 
.' 

here.···And therefore the evidence dealing with 

separate· land in the. lawn ·area·. is inadmissible. 

for that additional·ground. · ~, .- ' ' ... f 

. , "~ • ! ' ,,( . 
Further,, the documents tendered tod•y ., 

were owned by a different·applicant •. Now,,~I/ 

want to be clear to the court that the dt!fcn:ence 

in ownership ia a technical difference, but it 

is stlll:a different owner, ,so that .they are."·. 
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L_ 

trying to show against a different·owner an 

act· of ·acceptance by.· the City and admisaion,by, .. 

the owner of the City-'s. owne'rship. The owner 

in the documents that ;are attempted :to be ... · 

introduced today la Seaside r 1Parki which is a .r 

lessee and held a leasehold lnteresi: .. in this ·· 

property and applied to the City we say without 

prejudice,. and the owner of the reversion wasri: 

at that time ·Greenco, which is the .. plaintiff, 

here, so that .whatever Seaside. Park as ,iessee · 

did would not be· in· any way binding~ on. Greenco,.9 " 

the revera ionary · owner. " . . .. , . . .. · ... ,..~.,, . ·Y :. ·, 

·~. 

Now, I ,think it ta also fjilr to ir~y. to . 

the court that $eas.ide ·Park .. as. ~•1!' .. ~f the ····~'··' ,~. 

leasehold eatate ·was. elao owned ·,by the same . 

stockholders·· as! the ·owner of . the revers ~onary_ 

interest, so that oqi: argument about. separat~ ' .. , 

ownership is . technical. to :·that extent,, that•\ ;: 

there were two dlffei::ent corpora~ions. We 'call 

this to Your· Honor 18 -attention as additional . 

reason why this evld~nce· should not be' admitted. 

and if admitted, should not be given any weight. 

Another item that ·we suggelt makes" it .. 

inadmissible is that the parcel· that these 

documents tendered today relate to being south ~· '· 
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of 31st Street comes from a different cha1n or 

title from the than the property which is in 

issue in the case at bar. ' •, ·~ .. 

We also submit to the court that the 

City ought not to be allowed to introduce this 

evidence, because at an earlier stage of this 

trial a similar type of evidence was offered 

and withdrawn. We objected and the court asked , 

th.c!t the matter be briefed and the City'said,··" 

well, we won't go into this type of other 

property. It related to the same property south 

of 31st Street, and they withdrew the offer. 

And we submit that under the doctrine of Gray 

Street Arcade against Birsch that they are taking 

an inconsistent position, having said in an 

earlier stage of the trial that: this did not ·, · 

bear on this case and they didn't rely On' it~-.·,,; ·. 

then they come1 back a year later and say, ohj ~, .. ~,: 'i' 

yes, we do want to shaw somethi.ng about 'this· 

land sou.th ·of 31st Street. i' .' ·, '. ,. ~ .· 

, And the last ground of objections aa, to 

the particular document, which.are tbe co~ci1-

niinutes of' April 30 t ' I 62, which I be u.eve ' is 

Defendant's Exhibit Ho. 2. We say that under the .. 

point raised by the court that the resolution is 
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operative only when signed and accepted by ,. 

Seaside Park, which event, under the evidence as 

we expect it to be, never took place, it was 

never s i.gned and accepted by Seaside Park•. so it 

is inadmf.ss ib le on those ·grounds. 

I'm sorry. That 1 s Defendant's 4, Your 

Honor. 

* * * * * 

EXCERPTS FROM THE TESTIMONY OF THE WITNESS CHARLES KILEY 

[TR. III, page 46] 

Q State your name and occupation for the 

.court? 

A Charles Kiley. I work the department 

of community services, City of Virginia Beach. 

Q What was your position in 1962, Mr. 

Kiley? 

A City engineer, City,of Virginia Beach. 
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['l'R.
1 

111, page 47] 

Q 1 call your attention to the boardWalk ... 

located within the city of Vlrgl.nia Beach.; .:no you haven 

knowledge of any location of utllit)':'.raaeatents ·in. the 

atea east of the constructed ·boardwalk,rMr. Klley? 

MR. WORTHINQTON: Now, Your Honor 

' east of the boardwalk.· I'm sorry~ ·: '", 

B\Y MR. SIMSON: 
· Q Beg your pardon, west of the boardwalk.· 

MR. WORTHINGTON: ·We··· object• Your Honor, 

snd call for' the best ··evidence.: ·· .i 

A Yes, ~do. 
-· - ---··---- ----·. - ·---. 

* * * * * 

[TR. III, page 48] 

Q I call· .your attention to this plat,_ 

Mr. Kiley, which I believe is from your files •. 

A VEPCO file • 

Q 

A 

Q 

VEPCO files? 

Right. :···. r .. 

Can you locate,""'- · · . ;, .. 

mE COURT:., Whose: files? 1 

THE WITNESS: : VEPCO. ·. _. 

' 

. ' .\ 
.... J 

. . ~ . 

·. ..~ 

... ' .. . 

.u.·11" 

... 

... :i·'· ··t' 

MR. WOR'mI~GtON: Now,. Your ·H~or, .wee 

object to that •. They are not hi• .. , files.>! , .. 
' . .i 

THE .COURT: .. Are they recorded,· in. the , 

clerk's.office of thls court? .. ·,., .. >·:. · .. ' 

* * * * * 
· 1n 

;· .... 
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COLLOQUY BETWEEN COURT AND COUNSEL 

[TR. III, page 49 to page 52] 

MR. BIMSON: Your Honor, there is nothing 

of record. The City's positlon is that thaser 

lines were installed pursuant to the franchise 

agreement granted to the Virginia Electric and 

Power by the City, a second-class :city, and by 

the f irst•olass city of Virginia Beach9 and the 

purpose of having the witnesses testify is to 

locate the lines within·the franchise .agreement 

within the dedicated streets which have been 

presented by prior evidence. 

'JllE COURT: ·And there is no -­

MR. BIMSON: Recordation. 

nm COURT: · Th_ere 's no recprded· de-.d of 

easement or ·--

MR. BIMSON: liO• sir, no more ~~a~ the ·-

nm COURT: . Plat•'· . '; ' .\ :~ i ..... ~. 

MR,. BIMSON: -- rights- •o.f the .( '~~ '. ' ... ~· 

municipaliti's to grant, franchises. to public u~ility 

corporations, which VEPCO is .qualified. And the 

purpose of any testimony as to the.place where 

the lines were placed within the dedicated ·· 

street 

'11IE COURT: And who granted this right? 

MR• BIMSON: 111.e City of Virginia Beach. 
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mE COURT: In what ~nner? 

MR. BIMSON: By passage of an ordinance. 

THE COURT: Do you have a copy of the 

ordinance? -~. ! . 

· MR. BIMSON: ··Yes• sir.,:· I have ' copy. 

of the ordinance of the first•cl~ss city ~­

Mr. Worthington hasn't seen it -- which is 

dated --

MR. WORTHINGTON: This is. just generally 

the streets and alleys and so forth? 

MR. 8IMSON: Right •. It is dated May 27, ·. 

1963. That's wh~ it was appr9ved.. prior to .. · 

becoming a first-class city~· 
MR. WOR'lllINGTON: Your Honor, I think 

we could stipulate the content of .that rather 

than put him t·o the trouble of putting. it in. 

- ··-·· 

~ct to the admisaibillty of lt. I 

think Mr. Bimson would agree this ls an ··ordinance''\ 

granting a. general franchise to the power company 

to use the streets and alleys wherever they may 

be in the City to lay its lines, and we will 

stipulate the authenticity and existence of such ! 

an ordinance, but submit its immateriality to 

th is con tr overs y. · 
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'lHE COURT: All right, sir~ , Give me 

the ordinance of· the City -- 'passed when? . ' •; · • ·: 

MR. BIMSON: Yes9 sir. May 27, 1963. 

MR. WORl1lINGTON: We 11, Your Honor, we· , 

would also have the additional objecti~n.; oft J·: --. .· 

course, that this happened after we had put the 

City on notice that anything done would be 

without prejudice.· 

THE COURT: · All rlght. Passed May 27, 

'63, granting· Virginia Electric and Power 

Company -· 

MR. BOOON: 'Yes, sir. . ,., 

THE COURT: •- right· to;.uae-'the streets''. 
; ... 

. .. of the City. . . _,,. 

MR. BtMSON: Yes, sir. 

·nm ·COURT: For installation •/#' 

MR. BIMSON: ~··-.of their lines... " »T.: .:. ·, 

'l1lE COURT: 'What type ·of lines? 

MR. BIMSON: · Power lines and transmission 

lines. ··· 

MR. WORTHINGTON: And this ordinsnce 

did not specify sny specific streets or any 

specific alleys? 

MR. BUl.50N: No. 
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MR. WORTHINGTON: Right. I think the 

pertinent language says streets, alleys, and 

other public places of the City of Virginia Beach. 

nm COL'It'l': All right, air •. Th~ a; .. 

ordinance is ctipulatcd. 

MR; WOR'l'HIUGTOM: And W-?·objcct.to tho 

admissibility of it for the grounds pr.eviouely 

stated. 

nm COURT: All right, sir. Its· 

authenticity lo otlpulatcd. 

MR. WOR'!'HINGTOU: Authant:lcity 

s tlpula ted. 

* * * * * 
·EX<:ERPTS FROM THE TEf''.:':'IMONY OF THE WITNESS M. S. GRAY 

[TR. IV, page 9 to page 10) 

Q I ooa. And .you aro· CC?loyed by tJhC:H.:: .•. , 

A 

Q 

A 

"•••• ·••• •"I"/'/•·:·,. 

\ 

Vi~ginia Elcctr!c··nnd Pcr.·Jcr .. Co=!>M1i ·q 

. And b~1 lonn ~vo; you been oo c~loycd? 

,I 

.... ·· ... 



Q 
What is your._ position witb Vepco -~t this1 

·r:: ~'.I i.· ·,: 

particular time? 

A Line f orems.n. .;; I 

* * * * * 

Q Mr. Gtay • I show you this exhibit just 

pr~sented to opposing ccnmeel. ,Can you identify it for 

me at this particular ·ttme? . t · 

A This is e CoPY~ of an estimat~d job that 

was given to me in '62, 8th month of '62. Aftex, the ... ' 

boa~dwalk or tbist·section had t1ashed out we replaced the 

cables and light· fixtures behind the boardwalk. 

Q. This was after the so-called Mtlrch, storm? 

A Yes, sir. 

THE COUR'r :. March of what year? 

THE WITtlESS: '62. 

nm COURT t 162? 

TEE WITNESS: Yeo, sir. 
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BY MR. BIHSON: 

Q , . Where t.a th1-• particular document filed, 
·~, 

Mr. Gray? .·.;· 0 .~·w •<- .~;· .;.·-;.~··:~~.· ·~. ~ ... 
A 

the 'permanent copy is ff.lad.·in lU.c.bmcmd. ,,_,:-. ·; ·.:: t'·::l'.' "."~~t···( 

q · lo· 1our" office · het:e ·at Virginia Beacht 

A Yes. ' .. a1Y ir· , OU · ~ecor4s department. 

Q Wbat.~1• ~cbe parito••, of t"1• partt.culn .\ ·; 

exhibit aa far •• yQUX: ~ompaoypie co0tnene4t <I:: .Ii f~~' ~(rt-c 

A , · · It . 1• drawn to. glve ue an eetl•Ced. ;-... · : 

cost and aleo layout as,·to whe~e .we'd. have to locate and 

· pos~tion cables and,polet.r: ·. 

* * * * * 
[TR.IIV, page 15 to page 18-A] 

Q Mr. Gray; taking you· back•· you eay~;t•l• 

is on record with your ·office ·here and with your office 

in Richmond, the permanent c0py? · · · . ·· ~· i•.p • .1. 

' I A Yea • ·sir •. , · , 

Q Is that true• sir? 

Can you tell the court what ·is dona' .-ttb ·thll 

p$rticular exhibit as far as the -- in its relation to 

the City of Virginia Beacht ·' 

.. 



/ 

j A Well~ t:he City lnitlat•d ··the first 

re/quest for the company to install lights or replacement 

11,ghts. 

MR. TtltNER·1 :·Judge·,. I object to this 

aa hearsay. 

Gray? •I 1 .• ' ~ ,\, ', .;· ~.;· : !_';. ' 

THE wrrnss '< This· ts a· matt•r of> ~,. ;t»;.·'..• ~: 

·procedure and- C=otnpany policy. We · only install . 

lights at _the City• fl request ·and the~:r location. 

They point· out th• location•"·~· our eqiaeettng . ; · 
' 

department drat-)s pt•t• · dest.gnattng-ebat 11.nea ~-
, . 

we have to'bave to feed these lights •. The Clt1 
,. 

apprC>Vis ·the plata~-flnd· returns lt t(:;: .. ua1 and ft· · 
proceed with· tbe job •. -1'7' ·.·: 

THE COURT: That •.• ·. the 'precedutet~ h;:., ~. 

THE. , ... Tll'1i.•ss·-· . .. . ... ··. . . . ,,, .. . ., .. , .. ,.,, , 
· · ".a.&&u:. ·a-- Yea•; ... .... · .... · .. ·· · .,,., ... "'· ····· · 

· - .. · ~Tim COURT: . Do you know tbat 's what wae 

done in this partlcular callef··. ·' -.~ .,;f! .r..:~ .t~:, 

· THE, WITNESS: Yes, air. Thia particular 

case had quite a lot of waahaut around··the'Matieh 

~torm. , ~ ''' I ' 
' '. .... ; ' ' .... I ' : :: ~, ~' ' ' 

._._ MR~ · TURNER: : Does he have per•onal t ~~· 

knowledge of thatf· ·. · • r.· · , . . 1
· ; .,; 1·. ~ 1·1 

-~ 'THE COURTt ~ ObjectUm overruled.- · ·:1· ;,; 

" MR. TURNER: S4VCf' the point.; "' . ~ ;.: ,_'.· .. 
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. ·.,' 
··: . .., ~-. ~ 

BY MR. BDISON: 

Q · You have personal· knowledge as to'·:-

do you_ have personal knowledge. Mr. tkay, that thia 

. particular plat in question was submitted to the·· City. of 1 

VirJinia Beach? Arid· to wham' wd lf ·;sUbmitted ~ if 10? ... 

· A The person it was aUbmitted to, it would 
I 

be through the engineering •• 

Q Yes, sir.·· ·' :··· .... , .~: 

A City of Virginia !·each engineering. 

Q Do you remembet' who . that particular -

I pe'l!Son was at the ti•? .. '" -· .· : .~ ..... t. :.' .. :" 

engineering at that ·time. 

MR. B DISON 1 Tb• CJ.ty would ·.move · eblt 

thi• be admitted· aa an, eablbit :at thi• tl••·· . · 
7our honor. ;'' '(!',. ,1 .. (, " ~;,, : •• :, ' ~. ""·:··~· • '· ' ":' .• '1 

THE COURT: Who .pre"red this? · ·ta·,.tt l~:,J · 

a plat.or a plan'l·, .. :.,( · .. ,, ;_,.,.+··. · .. ·1: ''1".: •• -1:~~i:··. 

. THE WITNESS:. ~It .. f.e·.;.a. plat drawn b)'NOur 
" .. 

... 
•aineering depei:t•ot, and·. th'" it .,ls· apprne4·: ~:::· 

through •&J:i.OUS departments •nd it tetm:n•d·,.:f;O · . 

the construction dep•rtment. ldcnow tble ,11, ctbe 

plat because at that·.,ti•. I made notes,. on·· lt: aa 
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1 was in charge of the conatructicn. end my notco 

are here and initinllcd. ·I l!l!)de thooa.notes ot 

that tin:e. ,, ·~ . '• .. ~ 

THE COU!1T: All right•'· sir. 

--~ 
.. , 

' 
" 

.. • 

i 
BY: MR. Bil1SOn: 

Q '£hose arc your·· initials on the ·.{··:. 

pa!rticuler plat? 
"; ' 

A Yes, sir. 

THE COt.nT: Y.ou uion to tender the plot 

in evidence nt thin timg, Mz. Bim9on? ... 

- MR. BIMSON: Yea, air. 

THE COU:.~T: Any objection? h:· 

MR. Ttnt1ER: ., Yea, s;lr • wa do obje~.t t~· 

' the introrucf 1'j of thin for the roasons stated 

in objection to this testimony: It. is a plot 

prepared by a private company and thio·hno no 

relevancy to the foctB of thin cnoe_. 

We have one other objection we would like 

to state in the record, your honor. This insofar 

as the City is trying to introduce it to sh0"•1 

scme act of acceptance on its part io in violation 

of this 1960 exhibit uhich is -- or thin 1960 

letter, uhich in Plsintiff'o Exhibit 21, which 
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! 
i 
I 
' 

I.· 

l 
I 

stated that any ftttther dealings between the 

City and the corporation that•• 111ntloned lo 

tbat letter would be without tlf'•Judle1, 

TH! COURT: Well, I think that yout 
. . 

objection is more prope~ly addressed to the ·- . ,·· ~ 

. . ~~ . '\ .. ~- ... .,: 

weight to be given to the exhibit as evidence.·.., .. · · , 

.than as to·its admissibility. I think it,is. 

material and relevant to the issue. It will be 
~ ' 

'. 

received in evidence, and your objection will be 

noted. 

MR. TURNER: All right, eir. 

.THE COURT: . This wi 11 be Defendant' a 

Exhibit 5. 
' 

MR. BIMSON: I believe that would be 

6, your honor, if we are following the nuut>erin& -· ... 

THE COURT: Yea, .. air. ~~.I'm.sorry. I 

looked at my notes and·~ I did not look at the " ' 
. ·'t' 

record. 6 • exeuse me·.,~, It w:Lll•·:be reeeilved in~, " · 
' ' l;f. 

evidence· and marked'. Defendant·' s · Exhibit· 6. .;·1 ;; . ;I; 

' .. (So mlirked by the court.) 

,, ' I .. !I ., ,~ ', ·,''fl. ·. ,. i . ~j 

BY MR. BIMSONr 

Q Now• Mr. Gray,· l eall your attention 

back to the exhibit which bas been introduced into · ·,. r, ·; 

evidence. can you pinpoint or identifJ wbere 31•t· Streec · 

would be on that particular exhibit? • •· II ~ . ' 

1411 
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A Rlaht htl"• ln thl• poaltlOI\ boH • 311t. · 

BeT-e ia 30tb Street, and thla would be •-.. ~lat vauld eoma 
in ·here about the middle of the page. There's no actual 

3lat Street -· 

MR. TURNERt:: . Bight. 

A •• there, .but ~· on the ocean front. 

But this la 30th and· tbis ts 33rd. · 

. ·. ·,,_ •' 

BY MR. BIMSON: 

Q Right. Can:·roas al•e"ua.a cloie 

proximity where 31st Street would be? .. · ... · •. ·" . · 

A : ~· Yee , air. It would be midway. 

Q Would ·you ·mark _that particular poiftt · 

at -· ~ l, . ~; ' • -~ ;. /; -. .>. 
'' ,.. ... 

* * * * * 
[TR. IV, page 26 to page 28] 

, Q Mr. Gray, . are you· familiar with the i.'.·~ 

propertJ in question in being that of the -- in dispute 

here toda1, that of the pzope.rty in fiont of. wbat ,t,a,,DOlf 

Seaaide Park, wbicb 11 north.· of 311t Streett : ''.· ll" 1 

. · ,.. A You ·mean do. l have famillarf.t)"I 

Q Have pereonal knowledge? 

A Yee•. air •. 



Q 

A 

Q 

Have JDU been.on.ta.a premiaeet 

Yea, air1· •ny tlmea •.. · ...... 
~' ,\ 

- --· -· -- -· 

All rigbt·1 •t.x: . Could 1ou f~om that '.• .... 

- ·:-·plat indicate the lawn areas. tbat are in, c:lose •. proximit7l,'t1 . .,,~, ·· 

to ~bat ·property? · · . · ~.:. ' .· ... .. {'. r"·-.i, <.~ ., ~ ._ ·· , ':<:· l : : r::·~ .1 };~,;· 

A The . lawa ·areas? ~. .. ,,. , 
-~ 

Q Yea• sir, which ia weet of tba boardwalk. 

A The lawn .axea:;extend1 from the curbia& · " 

-of the boardwalk back to the .structures ••. bui1'1ieg .. _·i ,:_~: 

structure•· of Seaside Park· quite a distance from; tbe curb. 

area, the grass part. 

Q · Can you pinpoint on there tba atructuree, 

the poles 1 or the eaaementa wbere tba••; pole• 9f· Vepco'•t·"'' 

a1re·1oc:ated7 ·. t" 

A 

Q Would you·do.tbat·fn tbe·Cedt, plea•et 

A They are indicated here by round circle 

and tbe --

Q law, l'a talking about. :l.n front of tbe 

property. in question. · , .. .',/1 . 

.. 
A Yee, sir~ i Ft:om thia 1treet, beare lt.- .. , ·' · 

begins, aod the propei-ty· in queet:ion would be this light, \ 

the$e lights in pas:tlcula1: bera~ .. · ~ " \. 

U3. 
... 



Q 1 eee. 

A Then from ~-

MR •. B lliSON: . I would like· the rec end to 

indicate that· be has pointed~~out four such poles 

aa indicated on the property in question. 

THE WmESS: l believe it lai. '· :J ·d·'~. 

MR. tURNER: Could we·let'tbe:reccttd be 

clear that by "propcrrty in ·question" he wuit\8 1 
· • : 

the lawn·aren? '' . ,•" 

* * * * * 
[TR. r:v I page 31 to page 34] 

· Q Mr. Gray, you have taken us back as far 

· as :'62, as far as the Ma:rch storm gooa --

A ·tea, ·1eb:. · . 

Q •• aa to the e~istence of the llnao 

being installed in thi8 pattticular atea. 

sir? 

A Yee, eir. 

In that correct• 

"'" ·' ~·~ 1 



Q Mr·; Cray t do you have . personal knpwl"8• 

of ye>ur company,- Vepeo, .. doing work ln this particular 

area. in question prior to 1962t. . - ·· 

Ma. TURNER·s · Your honor, the oa• 

·objection. · · ' ;--.::>. ·~ 

THE COURT! overruled. 

MR. TtmNER: Could I state it far the 

record , sir·, please! · 

TBE COUR~: Yes, sir. 

MR. TURNER : If a private company goes 

on a man's property and does some work• that baa 

no relevancy as to whether 01: not a muncipalt.ty 

bas an easement ovet:· it .... And that's'essentU1tly 

· ·what be' s been asked to testify ·to. Re sayB my 

private company wettt it'l he~e •• I aeeunte tMt!'.
1
0 · ~ 

what be ts going to bring' oat~ 

MR• BIMSOllt: Nb, sir~ that's not •• 

MR • 'J:URNER : . Exe uae me. • .. ( · · .,. 

MR. BlMSON: No, eir, I must ·disagree. 

" I don't think that•• the·parttculilr tint.· · ;:. ·.· 

MR. ·tURNEllt Tb.at' s. the grounds of .my 

.. objection to this 'm.ftn. 

THE COURT: Objection overruled. 

~;~f\~·;J 
~., 



BY MR. B Il1S0tl: 
Q Would you, encrder- th'.!· qu~otion, t1r. Gj!ay, 

or w9uld you like it rend bt'iclt _to _you? 

A Yeo, oir. Unny tir::::rn we h~vc been c::l 

tho property in fl!ent in qucoti~ end h~vc rcplnccd, 

relocated, or repni~cd cnbleo th~t were inotollcd th~c. 
· .. 

Priar to 162 --
t ..... 

Q Yes, sir. 

A ... .' th.600 l.1.13hfi:O -~ . 

·. Tim COti-:tT: · · H1! i. G!1lly , ,.,ould you ba c.m:G 

speci.f ic? 
.,-

·~ . 

. I 

BY MR • B UIBON: 

Q .. , ~·. 
·~ ... 

particulor nrea? 
T~ CO IDT: PUn t · b.ri.vc ··you d er.le? ~, t· tb.ink 

the queotion v.~o, prior to l.962? ;( 

~,. . i 
'· ·•rrJ: w1umss: 'veo ~ · r.1r. · ... · 

TliE C0tt1Ti lo th~t '~hat your tlnm1c~ 

t:efers to? 

·A· 

b~acketo or fiztut'CO ffo6 th'3 1~·1 brackets to th~ high 

bracketo on thirty ... foot polcO·• 
.... :· 
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BY MR. BIMSClh 

Q What 'wa• ttt·· there "•tor to·ttuatt~ ~t ;,,.\ .! 

A Low elghteett•f ob't ~oncreter,pole. ;,,r.~ :"h:d:. < 

Q 

A 

.. ~ .·· So yoti lna-taiiei·f new polei ·:.,,.; ... --- -~ _-;::::;~ --~. 
/ .. , 

Yes, .... el"l' ~ . "-· ' :· .. ;· ' :.. '· , .. ,,,.' <1t' · s ..:·' ·: ·.! 

Q ., up· to thirty•f oott 

A Yea. . . ,,, . 

. Q And put new bracket• on the l:l.gbt1t ·., '_, .. 

A Yee. ,,, .. .··· 

Q Was tbi• within thi• area that you 

identified a1 ten ·toot welt'* 'of the ieur:b lln• 'of tba·.'~· ·t 1f\;i·: 

. b oardwalkt 
,,·, l t' , .... ' 

. " ~ ' 1: ·.t, ·' '• .. 

A This ten foot that • spoke of •• "• · ' '" . 
~ .. 

Q 'yea et-·· · · ., ··· · ·· •·· . . . . . ~. ... . :: ... · . . : ·' .· ·' ··. 

A ·- was only designated to clear u1 Or 

keep·ua~&om other utilltie• 01!' other thing• in the.area. 
Q Y••• el, ... But. the 4ueation:'Wae,.:.cbe~:ltlt_. 

w«*k · tb4t you did, ··the·· b'latalla~ioa of the .pole•, '.·was 

that wi~bia t:he ten foot tbat · ,ou; tdntf.fiedt ~ · ·· ·· · \;1? .~ I'. 

· · ;. .. A . I••, ·. to tbe beat of 1117 knowledge, 

Q 'l'o rom:,. knowledse, Mr. cra1 • did • .., .. 

evar objee.t to you ..dot.q ·cbll ·particular workt 

.A .. ,-.-.. ·. "·IOt· l,."""ki•• ~,:,., ... ,, •. ,,.~ ... ·:-. '" ,, , 
• \, I • ti.I. .• 1';,l ........ ' '· '\ ' '• .. ·• ' .J 

: Q Ro :~e .. euted 1eu ·1111c1 no tauthorltJ'«'~ 
I • 

110. rJght to be .on . the pread.aeet 
* * * * * 
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,__,,--·· 

A No, air. 
. " 

BY MR. BIMSON: .'·. '·.·· . ·, . .. ~ i. f 

Q Your ·answu was no, air? 

A 

* * * * * 

Q Mr. Gray, I ask you to look at thl• plat 

which 18 Defendant• s Exhibit Number 6, again. You 

testified that priot' to '62 you~ bad ·replace.ct the, polea.::(~· ., 

and brackets on poles .... -· 

A tee, ··tlr. ·--.·.' . ' I .... 

Q · -• on lights. 

Aren't those poles t~tcated~on this plat? 

A Tbls is tbe~~Orit!s tb8t were r•placed on 

this particular job. ~· -~ 

Q But tbe tocatte·' of; those.,polel ls ahawn. 

on'tbis .pl.at? 
•' ·~. 

A Yes. 

liS "· .. 



i
' Q Could. you identify with a mark -- where 

wer. those poles in relation.ship to the· boardwalk, ~the ;:·. 

conhrete boardwalk? · 
I 

A These ·poles were s•e behind· the bO&rdw§llk. 

Q They were f.amediately adjacent to .:tba . . 

boa;rdwslk, were they nott 

I They were attached ~- · i· 

MR. BIMSON: . I ·object to· that quaction. 

I don't belie'Ve that. was ~he .. witness's aDSWOr•: 

MR. TURNER: , This le cross•examinaticn• · . · 

THE COURT: Objection overruled. 

j A They were behind the boardwalk in the 

srraay portion. 

I 
·1 

BY1 MR. TURNER: 

Q . By behind, ·you mean on·· the western side? 

, A Western aide. 

l 
Q And were· they not ialnedt.ately edjecen~ 

t the concrete boardwalk? · ··,. .. 
I 

A They were within three foot. 

Q Weren't they immediately adjacent?-:-.: ·· ~ · · 

A Yee• that would be adjacent. , . 1 

They were iamediately·adjacent? 



I 

I 
I 

.. I· 

A Yea, aiY. . .. , 

Q· 

THE COURT: Now •• 
• 

MR. BIMSOlh · Tbat'e my cbjecticm., your 

honor. 

THE COURT:.··, Wbic:h,.;do JOU mean,.,. Mr• ;~Gray? 

. Immediately adjacent, did they touch the boasdwalk? 

TBE WITNESS: .They had a "~oncrete apron 

-poured around the' light to bold lt rig~d to keep 

lt from awaring in the ·w1nd, end tht• api:on was 

three foot aquare • the;: majority of .. them.· ,and this 

apron went from the boardwalk to beblnd the light. 1 
',;' 

. I 
BY MR. TURNER: 

I 

Q that · •t>ron touched the boardwalt:1 did 

lt not? 

A Yes• sis. · . 



Q Al 1 right•' air. · Ynn testified thBO you 

hAd been on the area ln queation -- I believe that was 

your language ·- on mny ·occasions. What do you.mean by 

''the area in question"? , What did 1ou ·mean by~. th.at 111 . 
yom: testimony? 

A Well•·he asked-me bad· I been •on the area 

in front of the .properties •• the· Citt area; what we call 

the grassy plot, and we had .been ~bere.m9ny tim!!s. 

Q. What did you anderstand the question •• 

what property did y~u understal\d tbe~~ueetion to.be 
..... 

referring to? ,f ., 

. •·'" . .• ·~ ': .. ··"':>. ·fl ... > 

A The property in front of Seaside Pt\rk~ ~. · 

Q All lllcmg Seaside Park' , ·· · · ·~f' .~ 

A Well, the grassy portion. ·Bo asked me 

had I bee• there. 
'.· . ~· '. '· ' 

* * * * * 

. ~ ··-- ..... - ·- ¥-~-- ... _..... -· - .,,. ' 

. .---·-- . 

. ,.,...,, ._,,. ...... 
: .:;1<' 

--· 

..... -......... . 



OBJECTION TO TESTIMONY OF M. S. GRAY 

[TR. I'v, page 10 to page lll 

MR. Tllllml\t Judge,- ,we would like :t• 
1tate our· objection ~to •'kl · tbls teetiaoay ao ~ 

far and ·the line :.fi)f·~·it ta Cba~ .. ,.4oa•t. aee bew , .. 
--· 

it: bas any relevancy to thaiCity•e, ... doing •OJCM.al 

to accept this area they claim they .. accepted aa 

dedicated etreet. 

* * * * * 
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OBJECTION TO ADMISSIBILITY OF APPELLEE'S EXHIBIT 

[TR. IV, page 19 to page 20] 

. MR. TURNER:,· .. Judse, · I would '. llk~ '.tt . 

object to~ it being marke~ for tbu ret••= :~·:tibe 
" witness :-testifies that it is midway, and I think .. 
.. 

it would soar thi• exhibit ii) a. prej diet.al wa1.~·? ·t ... 
.. "" 

if a street is dJ:awn on tbere··wblch ver7 ctea1'lJ .. 

is not on that plat at all." · . •', ( ~-~ .;~.· ..... 
:, I: 

THE COURT: .. Well" -- ,; , . . ·' .(. 

' ... 

·MR. TURNER:· \Weuldn•t ·~the testimony that 

it is midway identify it · £°" anyone in the .... fut~e? . 
THE .COURT: First• would you ····eo w~ can 

orient ourselves• ·I preemne that. ·the left•band .. : 

aide is north·• Ia that cor1teet?, , · !-.: , " 

· .THE WITNESSa Yes •. : :· l <: · " :., ·~ ,, '~·· 

THE COURTS' There•.e your arrow. , I 1ee. · 

Mr. Gray,· what is .. this? · , ::-: ~ ; n ·~···' 

THE WITNESS: This designates the 

location and the >.lines that we installed, 

underground ·cable~ . ... ·. ·'. .. .. ·.' ' ~}·· . ·~· 

. · THE COURT: Then there's an area in the -

close proximity of. the place .. that you have 

indicated where there, la no :-line. ·· Ia that;··· ~·iK 

correct? .. 
. . t:.~ ·~ . ; "· "'\,.-. t ~ .. 

' 
MR. TtENER: Right. 

TBE WITNESS: Well, "the reaeoa f os tftat 



is because··tt ts··thCi f6ed or the source comes · 

from this direction and fee'ds'' sevetal 'light•~ ~t·.l' '-;.'.; 
' ~ . ,.~ 

. ' . ' . '~ :-: 
And the source f0r 'thia' cn-o•-f.A ::comes· frOID" tllf:e ~-. , tr'"' 

. ~- y~ ' i~ 
' '., .. 

direction~.·: ·· ~: ~:, · · · "·"·,{ 

MR • TtlllNER : But t your ' honor j .. 1 'the thing · 

is 1 31st ·street just :.11r tiot sh'awri on there~ '.>)tow, 

there are· other exhibits, including Plaintiff •s 

Exhibit Number· 1, ·that. shaw the· exac·t·•rel.att·0n 

of 3lit Street to 30th and 33rd. '· -, · : ;,.. 

For thle man just':by gueaa·to draw this 

approximately where that' street~i.. is not'·~· ''.ji.::J · •. 

necessary and would quite obviously be prejudtcal. 

THE COURT: Well, "I tbit'lk :that·· it' is 

material·, ·but I think that ~tt ie necessary 'that 

it be accc.irat·e'l.y done ·and not just by an estimate •. 

* * * * * 

154 



STATEMEN'rS OF COUNSEL 

MR~ WORTHThTQrON:' Wa ht\V~ Rb:eAdy 

stipulated by letter. the .. autherltf.dity df all of 

the exhibits'·except the~ one which was just admitted, 

so there• s no - we do '"mtve s·om.a · l."esorvatlons' · . 

on the authenticity of· one «grcement which refers 

back to a previous agreement which io not:·: 

available, but otMr.<than ·t:ttat e:1tception·; '"': -~-: 

stipulate· the authen,!.city of all tM·~exhihittJ 

on both sides. Bat we· object to t:he admtsslbll:lty 

of· every last one · of them~ · We say they are 

authentic pieces of paper, but w~ eay that thay 

are piece• of paper that· have) no ·place !n ... this 

case. 

~ * * * * 

COLLOQUY BETWEEN COURT AND COUNSEL AND 
OBJECTION TO A~MISSIBI~ITY OF APPELLEE'S EXHIBIT 

[TR. !V, page 47 to page 4BL. 

THE COURT: . All right• ·eir. . When ttas 

the annexat1.0!1_ bey.and 26th Street? ·· ·· .: .. 

MR. TURNER: In May of 1923. 

,1··· .• 

;i'''' . i ; . 



L_ 

T~ COURTt 192~.. All ~lgb.t, 1lr,, 

MR. BIMSON: :> Which in<:luded tbift area. ... ' 

I believe we stipulated;··· 

MR. TURNERtr Yes, sir. 

THE COURT: The minutes of the town 

council meeting of the city ·-- of the town of 

Vlrginia Beach of.April 16, 1906, will be '··· ·f.'.', 

received in evidence and· marked the Defendant•e 

Exhibit 7,. and the objection and exception· of 

counsel for the complainant will be noted for 

the reasons stated~ 

* * * * * 
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; I 
"'/. 

COLLOQUY BETWEEN COURT AND COUNSEL 

lTR. IV, page 50 to page 52J 

THE COURT: ~.Gentlemen.t,;Correct, - if I'• ' 

in error. ; Durint'tbe .. "ce~ese .. I:·tbink tbat• .. we.ba~'. 

agreed to· stipulate-..that: eopy of this dl!lp entitled 

V.irginia Beach- Ow'bed by ,Norfolk'.. and·_. Virgtata Bea~b 
Railroad Improvement Company.,: Marshall P~rks,,\ '!)·''. 

president, as recorded·tn deed;book,41--? ·:r ": 

·MR •. ··TURNER:,;rDeed····book 59. 

MIL· BDiSON: 59. 

THE COUR~:: ..... .,.·.59 at:. page. 

MR. BIMSON: ·Page 115.:i . 1 · · 

THE: COURT: •;.Pftge .~15,.·'j. 

: ~. 

.. · .. 

·~:. 

'i ... ~ ,.J·~ •• 

'.' ,' ~ ~ ' .. 

MR. · TURDR :'·' .The. plat 1• at another page. 

·· · '· THE COURT: And recorded --
' ' 

un T ... m;&;..·•·;iRL: .... - ,....., ·ta····a· t., ... ~.~ll"" .... ~: :.:· 
n&'\e '8RDa• :, .. :...&·uw P..-a• ··· ....-ew·j. 71· ~.·: :· ~, .. i 

TD COtll.T: .•. ;4_.. ta known a1 the Bugbee , , 

map or plat --~ 1 *hlc:h doea it· .:aa1:;:t. '.·:f:be eaeet't., =~.a:)· 

. • .• ··tm.-.BIMSOR:' {,Bughea .. , ... "ft,belt•v••l~\X 

TBE COtBTs _'.. Bqkee ?!•P• ·1 : ':, :· '.~/,. i'. ~:·,, ~·,~:- ·::J...:·~: ... 

HR. IIMSOHf ... Ill the Sapr•• cou.t :oaaaf .. ir. 

THE COlltT1 'Ye•,. and . .bq been held by 

tba ·Suprem Court to be tha'.offlelat. •p·l>f the 

Town of Virginia Beacb' · . ,: '··• ~· ... , 

HR. BDfSOllf Te• i cmin'eorporated Ton of 

Virginia Beach •. · . .. : .. . ... ~·.. ;~ .~ ~~ :, .. ' . .i,.,.: ·'· ' . ·; . ~·· ·.~·; ·~ · .. 



TRI COtBT.: Untncorp•ated Ton of·· 

Yirguaia Beaeb. Ia tbat correct~·rgentle•nt ·· '' ~ ~t 
.. :. 

· MR. WORTHING'l<lt: Your honor, subject' .. , 
' ~ -~ :J ... 

to the limitation that the ••.i. . . ·"' . /; ·:- ).,· . , 
' ,. · TB! COlllT: · Yes, with ; the exe•ption that 

the lot nmnbere that are in red on the plat that ·· 

la DON recorded weft Dot OD. the plat" aft late aa-.' · 

· 1926, and also the wotda "Ocean A9enue"' .... 19 ':·'•, · 

that cori:ectt , ~.· 

MR. W<BTBINaf<l.'h ·Yee, sir. 

THE comT f h - · wblclt appears in an area 

which le indic•ted aa being ·grassy . between 18th · , 

and 20th ~- 11 m sorry, bet.ween 18th and ·22nd 

Street. 

,, 

,,. 
- - . - - - -· -- .. 

Ma• WCBTllDtGTOlh Thu• ta anothec legend ·'\ 
i 

on there, too~ 1:; 'think.;::. "t.;:. · ·' . , . · :1:·1 · ., . 
~.' 

nm couaTt· Yes, , .• 114 .. a11o·tbe •••;·••0cean "· 
Avenue" worde"al1o"appear ·ta·a compa1able:·ana · · 

between 2Sth:·anci! 40th Sttftt, · With' thtt: ~eaeptlon • 

. ' , HR. W<BTRDta.fOR s ,, I 'tbf.nfc. the •tlpatation 

ought· aleo be "'Subject, your honor, to the 

qualiflcatim"· tbat·'thia ·wuaMi ··•P wae an ~-·· · 

officlal map· of ·t.he Town of· Virginia Beach eo 



far aa lta b..Ul ......... at t"11 •l• t•.t~\ · ~· .. 
c:••• of vtralnta aeaoh. aaatutr •• •• ~daeYt&t .. · :JI' ' 

in 1917. · : We .woiald"·be c~lltq 'o -atlpulate :,~.,·'{:}'\f~·:: 
" ' ' "•' .. ~/\ 

that the •P waa 1:a' .. P.::'Of tba:·ton bey_.t ~the .: ".,;'.{, 

tCND lltd.t•~ _'.';. ; . ('-.~·hr ;.; -;,: IJ:~•;. . . . , • ._ i ·: .. 

TRI c~mt1 Atl'rtgbt1~-'itr. :ct.w·-•:!. ·~ 

the date ·tgaltl whee ttle caae' of City varaua" a,O. ·:, .· 
.. ,. 

wa1 '·decided •. 

MR. ·1DtS01t1 Marcll 151;·;1917 1 yout"·hanor •... 
. . ~ . '-~ -~ ·r. 

· -. ·. " · TllE' C018T1 .. lt·:;wa1·~·8omettme aflft''.'1926, ~ ·. 
,1, ~-..:--~ ~-:-A-,} ,"'?:·· 

' l• tbat' cOt-.rect·.''1tbat tl\Ofie:~sed 'a..a*•l• :and;.J:~ .,"'.lf:.' 
' ' . .~ 

._ _____ .M ..... ___ .__...,___ __ ____:----•• -·--·--- • :__ •• ,. • f., I~. 1,,,,,.. 

lettering were"pehOll•a·•'ltnt·''\:' ~·· ... : '' )'.~ ' ·.·':~ ;· .;·~i; 
·-- - - - ' , .. _ ----~· ___ _:: •. ..:. .• ~7,i. 

··-··----- , .. MR,'WC'JRTBDM~b~· ;~-'· ... ' .. ;:i 
. -~ ·- . _..... . , 

* * * * * 

-------, 



STATEMENT OF COUNSEL AND ODJEC'l'lON ':\'\) J\l~H~~f-11\1l11r1'\' 
, OF ~1\PPELLEE' S EXHIBIT ~J) '!)~]~~~:£.1~ ~'}l'R..~.~~~~~ ... ,, ... 
I 

[TR •. IV t pag~ 53 to page 55) 

MR. BIMSONI . Yes* el:,.:,_,~ .. One~ further ~!-f 
, .. 

• 
bid.bit. being·•pbook 2 page 31, which shows --

which ia titled.:.llan. of Cbauteuqua:by<''~he S•a• . 

wbicb ebowa the ·Ba11 llliei·"'Which I believe -baa .. 

been stipulated to•'~'-· '·. : >•·: ·' · . ''\. .· . '·~} · 

· MR.- TURBERs ~The aatbenticity of thla ;· ,_ 

bas been stipulated to. 

We again have the objection. that··· f.t';i• 
. I 

inmatuial in this case, because it le introduced 

to go with the 1906 town council resolution, a.ad 

this property simply waaa•:t f.n: the ·tlND of .. · 

Virginia Beach at that time. 
THE com'! I Will JOU lnf orm the court 

_as to what you conaide1: tbe relevancy of thla 

HR. BIMSOH: :C:oift9,back· to tber1906;' {'"' · 

minutea, your honoi:, they referred to the Hughe• 

map -- 1906, tbey J:efened ·to Oeean Aveauo being 

accepted from Ball's li.M north, and, thi• · · )i 

indicates where Hal:l 'a, line 1-would be. . · r; . .. ~.h~ 

THE COlJllTL *Ia Ocean A'Venue shown· on ::,'.·1 

,··,,;, ,' "t'·: .. ·, 

.. 



tRK coaTa J>oea lt thaw Rall.'• ll•' I 

. MR•' BDISOlU · Yea, :ab. 
MR. Ttmmttt Ocean loulevnri aouth ot 

Rudy Inlet on that map., 

TIE COtBTt Gent1...-. this will be 

received ln e\fidence and ma<tked Defendant' a · · .· · .· , 

Exhibit 8, and if c.oun••l bas .no objection I'm~.·. 
. . . 

going to underacoz4 in:hU"fJ' black pencil'.Bal:1.• 

line. 
MR.. WmTHDIGTOI I . wouldn. t that •,be.,'.·9., ~ ~' " 

your honor? 
THE couaTs sb:Y 

··'' 
MR. TmumB: ·waan•t the Hughes map 

numbe-r 8? 

THE COURT: Yes, alr. Thia will be 

Defendant•.1 EXh1b1t 9 •. ,~··i 1 l ·~·' 

* * * * * 

THI courra . Thl•r:·•p entitled ··Plaot:of 

tbe, Prope~ty .. Belongiag to the Cbautauiqua. by the 

Sea Assembly. Vh'ginia i Beach, ~:Virginia, ream:ded 

in clet;k '•:Office .. on the lltb day of March 1904 

bas been recel1Ped'~·tn evidence·marJted,i·Def..iant'• 

Exhibit 9, and it'1howe Ball'• line referred to 

in the minutes· of the meetma· 'of the Town of 

Virginia B'each On April .16,:, 1906• · : · .. · ·.•-.·:· ~· 

* * * * * 
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STATEMENT OF COUNSEL FOR APPELLANT 

[TR. ~v, page 114] 

One part we wanted to"ittttodlioe to make it qulte 
... 

I 

clear that an. area north. of ·26th Street ·was not 

: part of the town of Virginia Beach utitil this 

1923 annexation sutt·i ;I t:ldnli that'• r.nmr been 

•tipulated. '·:. 

* * * * * 
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STIPULATION 

[TR. IV, page 115] 

. MR •. TURNER·: .:The ·iotbet' · tblng· we; wanted · ~· 

to abaw-, from.· thle: file .. ts .. .a····eopy of the BU!h.e• : 

plat introduced •• asl:ea&ibit :which· doas~·•Ot ~ve I 
.:.. . 

the writing which· abaws to red.::Oxl the .raeorded .. 
\'l. 

plat. · . ~· . . ' .. 

TBE COURT:"'· Hasn't lt been stipulated ... 

MR~ ·TURNERS. · .• It'MS ··been etipub'lted.t 

TBE COURTt -• that waa put cm there.>'.,. 

sometime subsequent to 1926t . · 
"· .' 

MR. WORTHINGrON: Right. That's been 

stipulated~ .. :.. <":}. · ... ·· : ' 

* * * * * 

OBJECTION TO ADMISSIBILITY OF APPELLEE'S EXHIBIT 

[TR. V, page 12] 

. 
THE COURT: It will be received in 

evidence and marked Defendant's ·Exhibit 14. 

MR. WORTHINGTON: Your Honor, we renew 

our previously stated objection to the 

·admissibility of that exhibit, but stipulate its 

authenticity. 

* * * * * 
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Plaintiff's Exhibit No. 1 ,_ ___ _ 

-

Map of Property of Virginia Beach Development 
Company, recorded March 16, 1908, in Map Book 
3, pages 176 and 177 
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Exhibit No. 1. 

(continued) 



Portion of Plaintiff's Exhibit No. 6 

Deed form Sea Pines Improvement Corporation 
to Greenco Corporation, dated January 3, 1944, 
f:i;om beginning of deed through the words "A. 
N, Chandler and Company" in paragraph I (1) of 
said deed 

' 

THIS DEED, Made this 3rd day of January, 1944, between 

SEA PINES IMPROVEMENT CORPORATION, a corporation duly organ~ 

ized and existing under the laws of the State of Virginia, 
I 

with i.ts principal office in the city of Norfolk, Virginia, 

I 
the First Party ~of Part, and GREENCO CORPORATION, a corpora-

' 
tion duly organized and existing under the laws of the State 

of vir,ginia, with its principal office in the city of Nor-

folk, Virginia, Part of the Second Part: 

WITNESSETH: THAT for and in consideration of the sum 
i 

of TWO HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS ($275, 
I 

000.00), FIFTY THOUSAND DOLLARS ($50.000.00) of which is 

being paid in cash simultaneously with the execution and 

delivery hereof, and the balance of which is being secured 
I . 

by a first-lien purchase-price deed of trust to be recorded 

simultaneously herewith as part and parcel of the same trans-

action, reference to which is hereby made for a more par-

ticular description thereof, the said party of the first 

part does hereby grant and convey unto the said party of the 

second part, the following property, to-wit: 

I. All those certain lots, pieces or parcels of land, 
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' . . lying, ~eing and situate in the Town of Virginia Beach, 

County of Princess Anne, State of Virginia, together with 

all of the buildings and improvements thereon and appurte-

nances thereto belonging and any riparian rights and water-

front rights, privileges and appurtenances although not 

embraced within the metes and bounds hereinbelow given 

which tpe party of the first part may have by virtue of its 

use of and title to the hereinafter described property, and 
I 

any right, title and interest to the streets and alleys 
I 

binding, the property which the party of the first part may 

have by' virtue of its use of and title to the hereinafter 
l 

described property, which property is particularly bounded 

and described as follows: 
I 

(1) Lots Nos. 1, 2, 3, 4, 5, and 6 in Block No. 74; 

Lots Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 in Block No. 75; 
I 

Lots Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 in Block No. 76; 

and Lo~s Nos. 1, 2, 3, 4, 5, and 6 in Block No. 77; on Plat 

No.3 0£ a part of the property of the Virginia Beach Devel-

opment Company, at Virginia Beach, in Princess Anne County, 
i 

Virginia, which said plat is duly of record in the office 

of the Clerk of the Circuit Court of the County of Princess 

Anne, Virginia, in Map Book No. 3, pages 176 and 177, said 

plat having been substituted for a part of the plat annexed 

to a dJed dated July 23rd, 1900, from the Norfolk, Virginia 

Beach and Southern Railroad Company to A. N. Chandler and 

' A. S. ~handler, partners, trading as "A. N. Chandler and 

Company"; 
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Plaintiff's Exhibit No. 12 

Photograph of 
If:' 

property in dispute taken in 1938 

\1Z ·=- • 

·;:\­
:• ·,~ ... 

"' •','I:.' 
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Plaintiff's Exhibit No. 21 

Le~ter dated June 21, 1960, from L. L. Under- i 

wood, Jr., counsel for appellant, to Roy Smith, 
Virginia Beach City Attorrtey, regarding use and 
ownership of "Atlantic Boulevard" 

In furtherance of our telephone conversation of June 21, 1960, 

rel a ti v:e to the complaint by the City Officials of Virginia 

Beach set out in your letter of June 16, 1960, I wish to 

advise 'as follows. 

On beh&lf of Dudley Cooper, one of the principals of the 

subject corporations operating Seaside Park Casino at Vir-
, 

ginia Beach, Virginia, and without prejudice to the rights 

of any parties involved including the City of Virginia Beach, 

I wish to advise that it is not the desire of my clients to 

litigate the rights of any party in and to Atlantic Boulevard 

at this time. 

It is agreeable to my clients to remove from the parcel of 

property which appears to be Atlantic Boulevard the con-

cessio~ which is now being operated by the subject corpora-

tions and known as the "Basketball Game" if this concession 

is obj~ctionable. 

It is our belief that the additional objection concerns a 

certain outdoor platform which has been for many years past 

and fo;r the present summer season used for free entertainment 

to pat;rons of Seaside Park and Virginia Beach in general, and 

the operators of Seaside Park, without waiving any claim that 

they may have or alienating any claim that the City may have, 

to Atl,antic Boulevard, may continue to use the area as in 
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' I 
the past by special permission of the City authorities. 

Our cli1ents have contracted for the summer season several 

special; attractions which will be free to the patrons of Sea-
1 

side Park and to Virginia Beach. It would cost thousands of 

dollars to terminate these contracts, and the sununer guests 

of Vir~inia Beach and patrons of Seaside Park would be de-

prived of this free entertainment. 

The objections complained of are of a temporary nature, and 
I 

are only used during the summer season. Free entertainment 

of thi$ nature is beneficial to both the patrons of Seaside 

Park arid guests of the Virginia Beach area. Therefore, since 
I . 

we, in behalf of our clients, do not wish to contest the 

legality of the rights of anyone in and to Atlantic Boule­
! 

vard at this time request that the City Officials grant 

speciat permission to our clients to continue using the area 

adjacent to Seaside Park Casino as it has been used in past 
I 

years. 

Thanking you for giving this matter your inunediate attention, 

and trµsting that all parties may work out an amicable agree-

ment ot usage, we remain Very truly yours, 

Defendant's Exhibit No. 1 

Contract dated December 30, 1946, between the 
Town of Virginia Beach and the Virginia Beach 
Gas Corporation, granting a franchise for laying 
0

1f gas mains and other papers related thereto 
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T!IIS COzlTRACT, made thl. s 3 O ·· d3.y of December in tha year 1946• 

by and between the Ta'lil OF VIRGINIA BEAOll• a municipal corporation.• part,- or the 

first ~.rt. and VIRGINIA BEACH GAS CORPORAncm. a oorpora~icm. chartered and dul7 

existing imder the laws of th9 State of Virginia, party or the second part. 

\'IEEREAS._the Council of the Town of Virginia Beach did cm the 5th 

d!l.y of August, 1946, adopt an ordinance proposing to grant ·a tranbhiae. a oopy 

of whicl~ franchise is attached hereto and' incorporated herein aa part of this 
I 
I 

co::itraot1 and 

~uln.":i tted the following bid: 

I. 

"September 5th, 1946• 

TO TES TOWN COU:·TCIL OF VIIiG:UUA BEACH 
Vir r;inia Eea.eh,, Virginia 

C-13ntlem.en i 

A corporation now being chs.rtered to be known as 
1 

Virginia Beach Gas Corporation herewith submits 1 ta pro­
posal for the i'ranohisa rights to install gaa rains and 
laterals in the TC'Ml of Virginia. Bea.ch, to !'urniah to tbs 
populaticn. of the T<r.v.0.,, piped cas• Attao:1ed h~reto is caah 
for ;31,000.00 in co:::lpllanoe With the terms of "t;he ordinance. 

1. T!1e c•:>r:1or:i.ticn proposes to furnisn gas to the residenta · .. 
of tho ·tC"m through QlS :mains and lateral lineS,p f'rO!:l SOI:l8 . 

. ! 

c~ntral :::nanufo.oturing or storage points,, in accordance with 
t:ie provisions or the o:rdimmce. 

2 
0 

Tl-..s corporation will pay to the Town of Virginia Beach 
for tho privilezoa of this franchise grruit ten per c~nt of 
the annt"Al net recaiptD of the corporation o.s determined by 
th'3 corporation bool:s. 

··- .,. _____ _:_ ____ : 
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3. In addition to the above papnt, the oorport\ti.cm 
a.i;reea tb..f\t it Will ofi'er for sale to the Tawn oi' Vir ~1.a 
Beach at the expiration o1' this fr~nohiao t;r!lllt nll at 
its entire plant and taoillties used in ~nd o.bout the 
mnui'aoture and di stributicm oi' gas, at tU't1 (60,C) per 
cent or lta appro.iaed value: the. value to be i'ixed by 
three appraisers• one selected by the T0'111ll Council. ems 
selected by the oorporatidn, and the third to be. seleoted 
by the two above mentioned appraisers. 

VI RGI NIA BF.A.CH GAs CORP02ATI Qi 

By (P..aymond A. Cassett) 
President". 

VIIIER'P.&S• the said Council or the Town or Vire;!.nia. Beach did by unani-

:nous vote accept the bid of" the Virginie. Beach Ge.a Corporation upon the terc:J and 

conditions of the proposed gaa . .fr.?.nchiee • a COP"J of vihich is a.ttac:'led hereto; 

lTCYN, TTIBREFORE. \1IT1lliSSETH. that for and in conaideration or th~ 

preml.sea and the nutual covenants herein contained,. the said TowA or Virgi!lia 

Beach and said Vi1·~:c:i.a Beach G!is Corporatic:m. do hereb'J covenant and agree tha.t · 

the TO'lln ot Virginia Beach does hereby grant unto the Virgtni~ Beach Gas Corpora­

_tio.n th.9 franchise as set out and d.sacribed in the said proposed ga.1 franchise up 

tho terms and _conditians set out therein, and the Virginia Beach Gae Corporation 

does hereby accept the said f'ro.noh.ise and does agree and covenant to carry out o.nd 

perform. all terms and condition11 e.s stipulated in tha ea.id fr:mchise and does rur­

th'3r e~ee to execute e. bond with good ond sufficient security, payable' t,o tha 

To"il.il of Virginia Beach, in the principal sum of ~Ienty Thousand ($20,000.00) Dolla 

conditioned upon its compliance with the tertiS or said franchise, and to begin the 

oonstruot1911 of the necessary rains o.nd lines incident theroto. within four (4) 

months from the iiiening and se!tling or this oontraot. 
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It io 1\.lrther agreed• however. by and between the parties he-retei 

thut the said party of the first part rrs.y require the party of the second part 

to pay· oifa-h.lllf (1/2) of oI?.a per oent {1%) of the annua.l gross receipts of the 

sri.icl party of the seoond part in lieu of ten per cent (lo%) or the amiual mt ·re• 

ceipts as set out in th9 bid above copied herein. 
I 

IE WIT3ESS ¥'1.!.!ZP.EOF, the Town of Virginia :Beach. hss caused thi11 con-

t:-act to be o:r.:ecuted in its :o.a:oo and on i-Us behalf by H. w •. Leeke,_ its I.il.yor. and 

its coi:7orate seal to be hereto affixed and attested by R. A. Jones. ita· Tcnrn Cle 

pursuant to resolution adopted by its Council on October 14th,. 19461 D.%ld the Vi r 

Baach ~s Corporation has ca.used the same to be exeouted in its :cam and on 1 ta be 
. ' 

};...1lf' by Raymond A. Casaett,, it3 President• and its corporate 6eal to be hereto af'-

i'i=~~d and attested by Richard B. Kellam, its Secretary a.nd Treasurer. pursuant to 

rasolution adopted by ita stockholders on the j.,lftf,.da:y or~~ ., 194{_.. 

'' ! ~ • I . , :'I. 

ATT~STa ) .· / ; 0 ;ir0 ·~ 
.. r /l 1/ ·""'i· ·. 

11 'i.T '•1 I? \.-SQ / ,_,,\ .. _ .... " , , .. 

' 11 

' ' ' 

TiJltn. Cler1:i 
::./ 

. \ 

VIRGIIDA BEACH G.'\S CORPORATlOll 

~J ~"1iistOt0~ 
.. 
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......... ~:..-..:....-• .:~~~-~~:':-. .~·· t ~..:-~:\~_:~ 
.~\\~~ ~ t,~~l'~,· l~\l ~'~;\~')."'I' 

,. 

~1~~ {,,_.{~·· 
. 12~1~ . 
·~ i"7 \((}'.v-yt. J\ j ~ -~. j~ 

AN ORDINbHCB TO FON? .!RM THE F~i\NCHISR GRAY!' J..HD TH'S 
CC~iTR;\;:f AN< DOW> BBT'l'IBBN TO~M OP VIRG!i'UA BEACH AND 

VIRGIMIA D3AC!i GAS COR?OBATIOM 

BB IT O'RDAIN'a!)., that V1rg1n1a Beach Ga.a Corporst1on has ecx:Jplled 

n1th the requlrementa or the rranch1ee- grant glven lt by Town of' V1rg1n1a Beaeh 

for the eatabUshment or gaa ma1mand late:ralllnea to t'Urnlsh gu to the 

populat1on or the Tom aa a publle utlllty company for proflt, and the terms 

or the contract dated December ~o, 1946 ev1denc1ng said fr8neh1se grant., and 
, 

hos posted the bond required by sald franchise grsnt arid contract, whlch bOnd 
i 

ls date<t Jam.wry l'r, 19-iT, and 1s now approved and cont1rmed; a.nd s•ld V1rg1nla 

Beach O:aa Corporation baa commenced construction or lts gas malm ens lateral 

11nea •ltbln the tlme required, and ea1d rranchtse prlvlleges are no• deel•red 

to be ln tull torce and erreot, and 1n good etand1ng tn accordance w1 th th• · 

te:r'J1& or said grant and csontract. 

I .. 
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Approved 

li, tiarfleld Lene 

A Copy T~~I 

Clerk 

! -~ ORDUL~ICE PROPOSING TO GRAN? A FRAUC.EISE FOR TEE USE OF 
Tl!E STP..ESrs. AVElnES, L.'l!:ES, ALLEYS AND PUBUC .PLACES i'urnI:U 

· THE TO'll'N OF VlRQllJU. BEACH 1''01~ A PERIOD OF 1'EIRT! YEARS FOR 1'.EB 
UYI!-IG, CO~STRUCfl1iG, lJ.\tlrJ.'.A.Illll1G, EXXEW7.ING AliD ·REP.ARING GAS .. 
llUlIS AHD LINES, I!~CLCDIUG LATERAL LUtES, FOR TEE ?.:IAKING, 
G~lERAl'IHG, .PRODUCING, SELLING, DISTIU :CUTI!·;G AUD SUPPLY11JG GAS 
FOR 1.IC1.Jl'ING, EEATI11G, COOKING, !WlWACTURING OR USCHAm:CAL 
Fill?OS.ZS, TO TIIE POPULATI0:1 OP TEE TCi.'iliJ FP..ESCRIBiliG Tp 
Il11ITATIOliS OF TEE USE OF SAID STREETS, A\'ElmES, L.~S, AUE'YS 

. Aim PU3L!C PI.AC.ES UPOl! Tm Ga.il.!rT o~~ SAID ?:W.iCfilSE Alw TE3 
CO!iDITIOliS OBLIGA.TORY tJ?OU TIE HOLDER T11Bi'1ECF; A:ID TO nrn:TE 
FRO?CSA!.S OR 3IDS FOR T::S C-P.A:·;T OR EXTZ:;inmr O? SAID F;t'.JC!Il:SE. 

~ IT O?..DAINED BY TES cou:JCIL OF THE ro:m OF VIRGI?IIA BEACH: 

AHTIC!..S I 

That there shall be e;ra.nted in the mode prescribed by lnw for franchi 

,::rn,."lt3b nnd U!>on tha conditior...s hereinafter speoified, the rights and privileges of· 

exolusi\\'a franehise to ls.y, construct and z:iainta.in gas pipes and lines, including 

pi.i'Jlic !Jla.oes vdt!i..in the Tow.n of Ylrginia Deacil for a period of thirty years i'or t 

corrva:r1noe o.nd marketing of gas for lighting, heating_, cooking and r:ieohanical purpo 

as e:looclied in the following d:raft of an ordinance entitled -
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his 
"t.n Ordi!!.9.n.ce to e;rant to---------- it; auooeBBors and· 

!Usi&!S,, the rig.i.ta a!!d e:tolusive prl vileges. for the tern\ and u:pcm the oc:rndit:lOl'lf 

htlraill st'l:tad• i"or en o~olusive i'r:mohl.~e to lay, ocnatruot Md MiJlt:lizl ;c>.I plpol 

nnd lin3s,. ~eludin~ lateral lin3s, nnd to repair the ee.:nl), in the streets. avenue•• 

a.llc:/:J• ln;:les and pu'!Jlie places v.i thin the 1.'0'hn of Virginia. Beaoh .ror a ~riod of 

tr.:irty :';'"<l~l:!".s for the ca::rTe:nlnoe and :t:l!lr!.mting of ga.a for lighting, hea.tin~. coo~g 

and ::::::cc~~.ical purposea.tt 

33 11' ORD!UiiED BY xm:: OOtnlCIL OF '.I'lill TCil:T OF VLllGINIA DEACI!a 

Sec-ticn l. 

T!1e ri;;ht is hereby granted unto his ________________ __. 

hor·3imi'tor ~ferred to as ths 11Gra:c:bee"1 ito euceessor:i and assigns, tor the term 

and subject to the conditions and limita·tiono hereinafter stated, tor an exclwdve 

f'rauohi$e to le.y, construct and IIW.ntain gas pipes and lines. including lateral lin · 

and to repe.ir the aa:me, in the streets, avenues, alleys, lanes and publio plaoes wit 

the Town of Vlrgll".J.a. Beach for a period of thirty years for th.a conV«"Jtl.nce 11nd marke 

of cc.s for 1ightin&5 :heating, cooking and mechanical purposes• 

The purchaser of as.id franohiae !!luat cOI!lU'~nce the construction of the 

neoessa,ry main• and lines incident thereto wit:dn four :months and nust oc:mplete au 

portions of said ?nains and lines e.s will make gas ava.iln.bla for distribution to one 

half o:V tr...e populatiCl?l or the Town m. thin two years frOiU said grant, excepting a.Ota 

of God, strikes and conditions beyond control of' the Gr:mtee • 
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Seot:tan 3 •. 

The Iilains. pipes and lines ao constructed in thB atreets,. avenues,. 

alleys• ~ea ·a:l~l iJtWlio places •tit!rl..u t!l.a T~ G:1all 0a lool.\tot\. therein i.'1. ouo.."'\ 

portions thereof no t~o Supervisl.ne; Engineer of' tho Tovru t.~'f cltH\l.~~l\to. "nd auoh 

I:W.n3• p.pea and lines shall 'be or aufi'io1ent siae a.nu c&pe.o1t~, to inlU1'9 o.n e.d.eque. 

sup;?ly of· g:;i.a for the population to ba s<irved and shall be or a• otMdard !:laterial 

type of ·canstl"1.let1an satisfactory to ·'che said Supervising Engi.!leer and su.f'i'ioient t 

inaure ·the public safety• 

Section 4. 

The rates to be ch.arced for the corrmodi ty marketed by the. hlj>lder of t 

grant s1'$.ll be not greater thnn is reasonable E!.nd proper an;d shall be auch as the 

State Corporation Coni:dssion or Virginia r:ny frC!!!l tine to time. prescribe. 

Section s • 

. The property of the .holder of the r;rc.nt s:nll 6 during the entire peri 

thereof,; be kept and mintained in good order upon penalty of the forfeiture or th& 

grant at any tim fixed by o. boa.rd of five members created for thg purpose, two ot 

uhor.i sMll be selected by the Council of t:-te ToYm, two by the holder of the frnnchi 

en_d ono ~y the fo1.u- so selectedJ or if they shall fail to agree on the fifth member 

Within sixty dflye he is to be nru::.ed by the Cha.irr.an of the state Corporation Comrd.sd 

tmd. tbs decision of' m:iy three of whOl!l shall ca.~-!:rol if property is, in their opinion,. 

ir.p!:'09erly ~ru!!.tained. Then• upon. forfeitu..""e . of :mcl-1 fr~ohise so g;ra.nted. all mains 
. I 

pipG!l un4, lines conn<!eted under ths franchise shall be ottered to the TOl'lll at a fair 

valu::i:ci~ fixed by ths decisicn. of no less than thrse of' the :f'ive ri.embera above mn• 

tion.ad. ShoW.d the Toll!l eleat nob to purchase said properties,. the holder. ·of the 

.f'ranchisi; shall be entitled to advertise for bids and sell eaid propertie• to per1cma 

so approved by the Counoil of the Tomi. 
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Section 6. 

Defore any frruichisa, right or privilege in granted, the person, i'i 

or corporation who is declared by tb.e Council of the Tonn to be the sn~eessful. bi 

therefor 0 shall ex~oute a bo!ld >'lith good a...'ld sufficient securJ. ty. payable to the . r 

of Virci:nia .B"9e.ch.& in the principal sum ~f Ttventy Thousand ($20;000.00) Dollars. o 

ditionsd: upon the oompli~"lce with the terms of said grant. the full ai::tOunt or ·.vhlch 

bend shall be colle~ti ble ns liquidated dxnages for any failure on th.e part of the 

holde!" thereof to cmply with the tel"?:lS or s!lid grant. 

Section 7. 

Tha said grantee agrees,, n::.U. binds hi:.!.Sel!'/itseli' by the acceptance 

this
1 

orq.inanci3,. to i::iC.aDmify and hold the T011n of Virginia Beach free and h.armle•• 

f:-or.1 liability ori account of injury or c!a:wage to person or property growing out ~ 

the operation of said business within the said To~n and. in. the event that suit aha 

bo b.r:mgilt a~abst tl1a Town or Virgi!li.a Beach. ei th~r independently or jeintly with 

s9..id [:,Toti-tee or others on account thereof• the said grn.....ntee. upon notice to hi!:!/it 

· t:1.::? '.i.'o;m~ ·will defend tha Tcmn 5.n o:ny suo:i suit at t!1e cost 0£ the said grantee end 

t!1s ovc:rt of a fbal jud~t B.fjlinat the TO"•'m. of Vire;i:iia Bea.ch, ci ther ~.ndependen 

or j"oL:1tly with said grantee or others. the ss.id grantee Tiill pay said jud~ent wit 

o.11 costs and hold the Town hnrnl.eas; but nothlnt; herein oontnined I.hall be oan.tru 

to h~ld; 89.id grantee liable for the neeliganca of t:10 1<1'flll of' Virginia. I3ca.c:i.. or it 

n~nts pr e.::rployees. 

Thia ordine.n~e shall be in ei'f~ct c.ild force from its pe.ssa&'9• 

.l.--7 8 



DefendaRt's Exhibit No. 2 

Letter dated April 3, 1962, from Joel B. Cooper, 
Attorney for Seaside Park, Inc., to George W. 
Vakos, Virginia Beach City Attorney, regarding 
building of stage destroyed by storm 

As you ~now, at its meeting held on April 2, 1962, the City 
I 

Council: of Virginia Beach gave Seaside Park, Inc. permission 
I 

to rebuild a stage at the park for free attractions. The 

origin~l stage was destroyed by the storm of March 7, 1962. 

Seasidd Park, Inc. has today notified its insurance carrier 

to extend its liability insurance to include the City of 

Virginia ~each, in the amounts of $50,000/$100,000, for the 

stage and lawn area. 

The rebuilt stage contemplated by Seaside Park, Inc. will 

be mad• of cinder block, installed on footings, and will 

be above the ground approximately three to four feet. While 

this a~tractive stage will be attached in a secure manner, 

Seaside Park, Inc. stipulates that the stage is considered 

a tempprary structure, removable at the will of the City 

Council or others duly authorized to order its removal. 

When y:ou have prepared such papers as you may deem necessary 
I 

in this matter, I would appreciate being notified. 
I 

Defen4ant's Exhibit No. 3 

Letter dated May 2, 1962, from George W. Vakos, 
Wirginia Beach City Attorney, to Dr. Dudley Coo­
per, regarding minutes of meeting of City Council 
0f Virginia Beach 
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At the request of the Virginia Beach City Council, I 

am enclosing excerpts of their April 30, 1962, meeting 

concerning the stage you propose to maintain on City property 
I 

in front of Seaside Park. Included iff these minutes is a 

resolution adopted by the Council which sets forth the con-

ditions which will apply to this stage. 

As: you will note from these minutes, there were objec-

tions to both the present location of this stage and its 

elevatibn. 

I would suggest that you get in touch with our City 

Enginee1r in order to determine what will be required. 

Defendant's Exhibit No. 4 

Excerpt of minutes of meeting of City Council 
I 

of Virginia Beach of April 30, 1962; 

Cquncil discussed a request of Dudley Cooper, President, 

Seaside Park, Inc. to maintain a stage on the ocean front 

at 31st Street. This requested stage was to be placed on 

City ptoperty east of the Seaside Park. Councilman Mccombs 

stated that on April 9, 1962, when Dr. Cooper requested 
' 

permission to rebuild the stage destroyed by the March 6th 

storm, he was under the impression that it was to be located 
I 

in the same place as the one destroyed. It was brought to 

Council's attention that the new stage was placed within 24 

inches' of the boardwalk and was in excess of 6 feet higher 
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than the boardwalk elevation which was objectionable because 
I 

it would obstruct the view of the beach front and boardwalk. 

On1 motion made by Mr. Mccombs, seconded by Mr. Tarrall 

and by unanimous vote, the following resolution was adopted. 

BE: IT RESOLVED by the City Council of the City of 

Virgini.a Beach that on application of Dudley Cooper, Presi-

dent, Seaside Park, Inc., a permit is hereby granted allowing 

Seaside Park, Inc. to construct and maintain a temporary 

stage on the oceanfront at 31st Street subject to the 
I 

follow:i,.ng: 

li That the proposed stage shall be considered a 
' 

temporary structure and constructed in accordance with 

I 
plans and specifications to be approved by the City Engineer. 

2• That the east elevation of the proposed stage 
I 

shall not exceed three (3) feet above the elevation of the 
' 

concrete boardwalk. 

3:. That the proposed stage shall be used for free 
I 

entertainment only. 

4:. That the Seaside Park, Inc. agree to hold the City 

of Virginia Beach free from any liability due to the exis-
1 

tance or operation of said stage and to furnish the City a 

policy: of insurance with some insurance company~acceptable 

to the city to insure the city against any such liability. 
I 

5. That this permit is revocable at the will of the 

City Council and that upon revocation Seaside Park, Inc. 
' 
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agree td remove said stage and restore the city property. 

6. That a copy of this resolution be signed as accepted 

by Seas~de Park, Inc. and placed on file with the Clerk of 

the Coufilcil. 

Accepted this day of May, 1962. 

SEASIDE PARK, INC. 

By [unsigned] 

President 

Defendaint' s Exhibit No. 5 

Copy of resolution of September 12, 1966, 
of' City Counci 1 of Virginia Beach; 

WHEREAS, the Council of the City of Virginia Beach 

granted Seaside Park, Inc., a permit to construct a stage 

at the .Oceanfront and 31st Street; and 

WijEREAS, item 6 of said grant provided that upon 

' revocation of said grant, the corporation, permittee, would 

remove, said stage and restore the City property; and 

WHEREAS, it is now the wish of Council that this stage 

be rempved. 

Npw, THEREFORE, BE IT RESOLVED by the Council of the 

City of Virginia Beach, Virginia: 

That the permit heretofore granted Seaside Park, Inc., 

to construct a temporary stage at Oceanfront and 31st Street 
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is hereby revoked, and the City Manager is directed to obtain 

forthwith its removal in accordance with the terms of the 

original permit. 

Defendant's Exhibit No. 7 

Excerpt of minutes of meeting of April 16, 
1906, of town council of Virginia Beach 
regarding adoption of streets 

At 8:45 a quorum not being present the following members 

were recorded as absent--Mr. Groves, Payne and Keefe. At 

9: 30 p,. m. Mr. Groves came in, creating a quorum and the roll 

was called with Mr. Ashburn, Jones, Groves, Holland and 

Wright present. 

A question of adopting streets was taken up and Mr. 

Ashburn, chairman of the street committee, submitted a list 

of the streets to be adopted which were as follows: 

Ocean Avenue from Hall's line north. 

Atlantic Avenue from Hall's line north. 

10th Street between Holly Avenue and the ocean. 

12th Street between Lake Holly and the ocean. 

:17th Street or South Carolina Avenue as shown on the 

Virginia Beach Development Company's map from the western 

boundary of the town limits through to the ocean. 

16th Street between Holly Avenue and the ocean. 

24th Street between Holly Avenue and the ocean. 
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Cypress Avenue between 17th and 20th Streets as shown 

on thel Hughes map. 
I 

The recorded vote on the adoption of these streets was 

as follows: Mr. Groves, Jones, Ashburn, Wright and Holland. 

The following motion made by,Mr. Groves was unanimously . 
adopted: "Whereas 10th Street, 12th Street, 16th and 24th 

as sh~wn on the Hughes map are only 60 feet wide.and whereas 
I 
I the Virginia Beach Development Company have donated 20 feet 
1 

' 
of thJir land to the public, making these streets 80 feet 

wide As shown on the map of the said Development Company, 

now tq.erefore be it resolved that the town council accept 

as 80 feet instead of 60 feet as shown on the Hughes map, 

the s'l;:reets above mentioned." 

the motion was unanimously adopted. The meeting ad-

journ~d to Saturday night the 21st. 

Defendant's Exhibit No. 10 

Agreement between the City of Virginia Beach 
and Virginia Electric and Power Company, dated 
August. 19, 19 30 

' d 
THIS AGREEMENT, Ho.de this /f day of tZa~a/, 1930, 

betw~en the TOWN OF VIRJ.II>;"IA BEACH, n munic:ii.pal corpora ti on of the 

State of Virginia (hereinafter callod "Town"), party of tte 

f'irsl part, and VIRGINIA ELECTTIIC A?J) POWER ca•.IPANY' a corp9r~-
i 

tion'. (hereinafter called "Power Compa·ny"), party of the second 

part. 
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WHEREAS, the Norfolk Southern Railroad Company (herc-

1na:rter called "Ra.i:lroad Com1~any~), heretofore turnished to the 

Town 1 ts el.eotri o l1&}lt and pow~r aorv1oo, inal \\di.ns t:1 'til'~@'t4 

lighting sorv1oe; nnd 

V.EEREAS, the Town and the Railroad Comp.any entered 
into a certain agreement dated May 25, 1~26, by which the Town 

conveyed to the Railroad Company the street ltghting system for 

Atlantic Avenue between Eleventh and 'Ihirty Fifth Streets and for 

Seventeenth Street between Atlantic Avenue and Caspian (former11 

Cypress) Avenue all within the corporate limits of the Town_, 

(which street li@1ting system is herein designated as "Street 

Lighting S~stem No. l") under the terms of which contract the 

Railroad Cc:iipany was to pay the purchase price by permitting 

certain deductions to be made from its bills for service to the 

~.own; and I 
WHERE.AS, the Town and the Railroad Company entered 

into a certain other agreement date·d July 20, 1927, by which the 

Town 1oonveyed to the Railroad Company the street lighting system 

(hereinafter called "Street Lighting· Sys te.ro. No. 2") for Ocean .. 
Broad Tialk Between Fifth and 'Ih irty Fifth Streets, in said Town, 

under. the terms of which contract the Railroad C cmpany was to 

J>ay the purchase price by permitting certain deductions to be 

mo.de from its bills for service to so.id Town; and 

\'ilIEHEAS, tho TIA.ilroac1 Co;;ipany hns, of'fered to pay 

uml tho Torm 110::; a:~1:c>O{l to nee ept cor tui n st1 pula ted monthly pg y-
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. oonts until the en tire pvr c:n~ 0 prl co for both of said street 

lir)ltinc cystcrJs has been f\1lly p•: 1.d, wliich paynonts are in sub~ 

sti tution for and in liou of tho .~o~uct1ons provided for by said 

agreements; and 

WHEREAS, both of' so.id. contro.cto ir.rnose upon the Torm - . 
the burden of bearing and paying tho ·e:xpor:ao of renel':als· of glus 

.ware enclosing the lamps in said streot lid1ting systems as riell 

as the expense of repairing any brcnlrnc;c or ruruages to nny part 

1 of the street liehting syster;:i.s co11sed by autcrnobile or other vo­

!h icular traffic or by vandal i::m; and 

YJHEPJ<:AS, there are o.pproxir:n toly nine (9) street light 

{hereinafter called "Cavalier Shores Lic;hting System") in the 

land development kno11m as Cavalier Chores, the rrain tenancc cost 

: of vrhi ch has heretofore beo n borne by the Town; 2·:--.~_.,...;.1·21:::.~_::m.,..y:=:::f 

1,';'J-illP.E.1\S, there are !lJ!proximatcly thirty (30) street 

1light s (horeireftcr cal1ed "Hci £,hborhood Stfeet Lighting Sys tom''}; 
I 

as to which the 'l'omi ~ys only for current cc;nsurned by the lanps; 

und 

'\'1HEHEAS, by rui ind en tu re da tcd the first day of li'.'arch, 

the Ra :ilroad Co:;;~any did lo o.sd, de:'.J.j so and lot to the Power Com­

,pany for the term of ninety nine (Q9} years all the property, 

!equipment and facilities thoretoforo used by the Tiailro.._'ld Com:~an, 

;for tho tran::mission and distrtbution of electrical energy for 
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! 
I 

I 

o<!mlll0rcial lif,ht, heat and power purposes in the Town of Virginia 
r 

Beach and the Counties of. lforfolk and Princess Anne, together 

with the Railroad Ccnpany's electric light, heat and power b:Usinem 

and the Railroad has discontL.ued the business o~ distributing 

electricity for c 011111X3r ci al light .. , hco. t anG. power pu"r:;;o ses; and 

Vi'EEREAS, it is deemed desiro.bJe that the Town obtain 

from the Fower Company electric current for all its· municipal 

light and power purposes, including street lighting and relieve 

itself from the burden and obligation of paying the cost of re­

newals of glass ware and repairs to.and mainten~nce of the street 

lighting systems; and 

· · . WHEREAS, the Power C cmpany is willing to enter in to a 

C·cntract to maintain and operate the said street lighting sys­
i 
I . 

. t[ems, including the renewals of all glassware and repairs to 

said systems whether due to breakages or damages caused by aut:>­

mobi le or other vehicular traffic or vandalism or any other 

cause ( exolusi ve of any damage or brealcage which may be caused 

by the ne$ligence of the Town, or its officers, agents or em­

ployes) and to :rurnish electric current for· the street lighting 

a'.nd other lfght and power purposes of the Town at the rates and 

u,pon the terms, conditions and limitations hereinafter set forth. 

NOW, THEREFORE, THIS AGREE!.!ENT \7ITNESSETH: That for and 

iln consideration of the sum of One (~)1.00) Dollar paid by each 

of the parties hereto to the othel' and of' the mutual covenants 
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and agreements herein conta,ined, and subject to the terms, con­

ditions and limitations, and in accordance with the rates and 

schedules here1r.after set forth and during the term of this oon­

tre.ct and any and all renewals hereof, the Power C (jllpany oove­

ne.nts and agree's that 1 t will fUr.nish to the Town, and the Tovn 

covenants and agrees that it will purchase fran the Power Can­

pany, electric current to supply the entire municipal light ·and 

. power purpoo es of the Town. 

I. 

S'l'REFiT LIGHTING: 

First: The Power Co.npany covenants and agrees that it --
will at .tts own cost and expense fUrnit1h and install to the ex­

tent that tlie same mo.y not be now in.stalled and in operation, 

ell lamps, wires and fixtures for the maintenance and operation 

of street lights of' the type, character and capacity and at the 
.. 
locations specified on the map schedule attached hereto marked 

"EXhibit A" o.nd hereby made a po.rt horeof, and that it will, sub-

, jeet to terms, conditions and limitations herein stated, fU.rnish 

. encl install any and .all additional lamps, wires and fixtures at 

such points in the Tovin streets as may be requested and desig-

nated by the Town, and will supply the necessary electric cur­

rent for the operation of the lamps:t and will operate, maintain, 

keep clean and renew tbe srure throughout the term of this con­

tract and any and all renewals hereof, all upon the terms and . 

subject to tJ::.e conditions and limitations herein set forth. 
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~_9ond: The Town covenants and agrees that tts min­

imum ~·treet lirJ1 ting requirements througtiout the term of this 

contrnct and ony and all renewals hereof shan. be as to numbers, 

type, character end capacity not less than those specified on 

the schedule "Exhil;>i t A". . 
Thi rd: The rates and pr ices to be charged by the Pow----

er -.company and .paid by the Town for the lamps of the various types 

and· co.paci ties and for the various street 1 ighting purposes ot 

the Tovm shall be as follows: 

Schedule I. OVERHEAD STREET LIGHTnm ~SYSTF..M. . The 

rates for the ove:i;-head street lighting system (by which term is 

meant all street lights served and fed exclusively by overhead 

wires} shall be: 

(a} ALL NIGHT LIGHTING. · 

Series He.z:da incandescent lamps, c ommer-
o ial1.y la1ovm und designated as 600 c.p. 
series lumps, ouch lamp per year ••••••••• 

Series Mazda incandescent lamps, comner­
cially kno\m and .dcnie.nuted us 400 c.p. 
sericB lrunps, ouch lamp pel' year •.••••••••• 

~58.00 

48.00 

Series gazda incandescent iemr:s, cc:mmer­
cially knovm and O.esigna t~d o.s 250 c .p.-
series lamps, each le.mp par year ••••••••• • $38.00 

Series l'Iazda incandescent le.mps, c onrner-
ci ally la1own and designntcd as 100 o.p. 
series lamps, each lemp per year •••••••• $22.00 

Multiple Mazda incandescent lamps, commer-
o ially knovm and designated as 100 watt 
multiple lamps, each lamp per year •••••••• $28.00 

( b} MIDNI GET LIGE Tnn • 

Series Mazda incandescent· lamps, ccrnmer­
cially known end designated as 600 c.p. 
series lamps, each lamp :per year ••••••••• $30.00: 
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Series Mazda incandescent lamps, conmer-
oially lmoV(n and <tsigna. ted as 400 c. P• "" , 
series l~ps, each larn:p per year •••••••••• · 925.00 

Series ~.1azda 1nca'1descent lamps, commer-
cially knovm and designated as 250 c. p. 
series lamps, each lamp per year •••••••••• $20.00 

Schedule 2: UNDERGRaJND STREET LIGHTING SYSTEl:!. 

The rates for the underground street lighting system 

(by which term. is meant all street 11@1 ts serve.d or fed by un­

derground cables and circui t.s or .by a compination of overhead 

and underground wires, cables, and circuits), except as herein­

after oiterwise provided, shal.l be: 
I' 

(a) ALL NIGHT LIGH'fING: 

Series 11azda incandescent lamns conner­
o fil y known ·and f1signa ted as· 600 c. p. 
series l'e.mps, each lamp per year ••••••••• ~'70.00 . 
Series 1:a.zda incandescent lamps, c am;1er­
c ially known and desi'gia ted as 400 c. P• 
series lamps, ea.ch lamp per year ••••••••• $60.00 

Series Uazda incandescent lamps, ccm:ner-
cially knovm end designated as 250 c. P• 
series lamps, each lamp per year ••••••••• ~50o00 

Series 1.~azda incandescent lamps, com.rer­
oially known and designa tad as 100 c.p. 
series lwnrs, each larap per year •••••••• $34.00 

(b) MIDi'JIG!'IT LIGIITING: 

Series J;;azda incandescent lnm:rs, comr1er-
cinlly knovm nnd desic;nn tod as 600 o. P• 
uerion lumps, each lwap per year •••••••••• 

Serio s r.~s .. zda incund ascent lo.mp s, c cmme r­
ciaJJ. y 1;norm and cbsicna tcd as 400 c. P• 

i . ~."37.00 ser GS _,_,1mps, each lamp per year••••••••• ..,.. 

Serice:, ?.:t:<zda incondescent l~ps, conme~­
c iully l:rwwn and c~<:=.:sic;rJl ted o.s 250 c .• P• 
series lamps, each lemp per year ••••••••• $32.00 
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EZCEPTIONS: 

( c} '!be lan.ps existing on June 1, 1930, and 
constitutinr: u:::.rts of the above mentioned Street 
Lighting Sys t;:m . ..s Nos. 1 and 2 und the Cavalier 
.shores Street J ... ightins System, as shown on the 
map Sc:heO.ule I:Ahibit A. notm th standing the same 
are E'.erved and fed from underground cables and· 
circuits shQU. be charged and paid for at the 
rates presc:"':'ibed by Schedule 1 for the overhead 
Street Li:;hting System, but any additions or ex­
tensions sh0.ll be sub ,ioct to the rates prescribed 
by clause[) (a) nnd (b) of this Schedule 2. 

(d) :::-:eP,:cnn.l Servjce. ·Provided, however, that 
as to thc--}:~·~:-~-:8nt; Temps of Street Lighting System 

. No. J. shor:n o.n the I.lap Schedule ixhibit A. as 
midnight s0rvic e larnps (not to exceed in nwnber 4? 
lamps),, ai1d as to the present lruaps of Street Light-

. ing Sys te:n i;o o 2 shovm on Exhibit A. l:l.S midnight ser­
vice la:ra:ps (not to exceed in nunber 45 lamps), the 
Town may curt:dl the term of annual service to not 
less tJw.n four· (4) months and the rate and charge for 
each JJ10nth or any fraction thereof shall be ~~2.50 for 
each sericr-: incandescent 600 c. p. lamp and ;:~.2.10 for each 
series incc:~.n6.escent 400 c. Po lamp, plus a charge ot 
$1.50 per l.:.mp each time the lalll!)S are ordered out 
of service (this charc:e to cover the expense of the 
disconnection anc' the later con:1ecti on when the lamps 
are again ordered in service.) 

Schccble 3: TRAFFIC OFFICER'S LIGHTING: 

The rates for t ... ·aff'ic-· officers lighting used by Traf­

fic Offi ce1s for tho purpose of controlling traf'fi c shall be 

Serie~; r.ra.zda incandescent lamps, ccmmer­
cially known and designated as 200 c. P• 
series lamps, served and fed by overhead 
wires, burning only at such times as Traffic 
Offiocr is on duty at night directing and 
controlling traffic, each lomp per year ••••• $12.00. 

'Third: 'l'he lamps to be furnished under this con tract 

shall, except ns expressly hereinafter otherr-:ise provided as to 

mldnig)lt servico, burn, under normal c-onditions, for the several 
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types of' service herein mentioned as ·follows: 

(a) ALL ·NIGHT LIGHTING - each and every night 
during each year from dusk to daVTn, or approximate­
ly 4000 hours each year. 

(b) MIDHIGET LIGHTH:G - each and every night 
during each year from dusk to twelve o'clock mid-
night. . 

( c) TRAFFIC OTI'ICER 'S LIGHTifG - each and evecy 
night during each ~.rear only at such times as a 
Traffic Officer is on duty at that point· and directing 
and controlling traffic. . 

The terms "dusk" and "Dawn" as used herein, shall mean 

h~lf an hour after sunset and half an hour before sunrise,' re­

spectively, as given in the Port Calendar for the United States 

nav-Y Yard at Norfolk, Virginia, for sunset and sunrise. 

Fourth£ The Power Company covenants and' agrees' that 

it will, a,t its own cost, durj.ng the term of this contract, and 

_any and all renewals .hereof, furnish, erect, install and main­

tain such and - so many poles, wires, conduits, cables,. lamps and 

fixtures in addition to those shown on the blue print map slche­

dule 'Exhibit A. as may 'be required by the Town for its street 

lighting ~urposes, and will o:re rate, maintain and renew when and 

· as neoes sary to renew the sa.m.e all poles, wires, conduits, cables, 

1lamps and fixutres used in said street lighting service, and ren­

der efficient street ligp ting service. at the rates and upon the 

terms and conditions herein specified. 

PROVIDED, H07l:EVTI:R, THAT: 

(a) The Povrer Com:pal1.y sh el 1 not be required to supply 

ornamental standards for street lights except in oonnection·w1th · .. 



·~he underground lighting system and, unless a different type 
I of stanC.aru . be agreed upon by tre Town o.nd the Power Com.pany, 

it, said Power Cor.:ipany, shall not be required to fUrnish any 

different type or cho.rncter of ornamental standard than those 

now in use in street lighting systems Hos. 1 and 2. 
- - -- - . --------- ---- - -- ·· · --~---~--

{b) The Power Ccinpany shall not be required to ex-

tend its lines a greater distance tho.n five hundred (500) feet 

· ~o furnish any one le:unp, or an average distance of more than 

five hundreo. (500) :f'eet ])er lrunp where :nore than one lamp is 

ordered at the same time, unless the Tovm shall pay to and re­

imburse the I)ower Cc.r!lpany tho cost of such installation in ex­

~ess of the above limits. Nor shall the Power Company be re­

quired to malrn W1Y extensions of its lines for this purpose un-
1 
' til the Tenn has furnished and delivered to the Power· Company, 

' ~ree of cost, all necessary authority, easements and.rights of 

way for the erection of the necessary poles and wires and any 

a.nd all necessary consents and permits of property owners, ex-

·,ce:pt that \7here the Power C crnpany owns or contr9ls a right of 

way which could reasonably be used to make such extensi-on or 

extensions 
1 

the same shall be used for such purpose so long as 

the Power OO:!lpany shall continue to have the right to use the 

;same. 

(c} 'The Power Company shall not be required to furnim 

and install any additional street lighting facilities within one 

'year next preceding the date of the expiration of this contract, 

;or any renevral thereof except upon the followine terms and coo-
, 

di tions. 
' 
I 
I 
I 
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(ci) In event the Town shall order any street light­

ing facilities to be installed during the year next preceding tm 

date of the expiration of this con tract or any renewal there~f, 

the Power Company shall keep an accurate account of the cost of 

1n$tallation of such facilj.ties and shall render to the Town in . 
duplicate a bill or bills for the entire cost of such install.a­

ti¢in, and the Town shall en.use the sat d bill to· be checked, 

and. if found to be correct, one copy thereof sho.11 be Erpproved by 

th~ Tovm and returne·d to tho l'ovror C aupany. 

· j (c2) In event thj_s contract is renewed, as h~-e:i.r{B.r-
ter provided, or in even·t EL new contract upon terms mutually 

agreeable to the Tovm and t}·i e Power c dllpany is executed by them, ; 

then all bills for the cost of instullo.tion of additional street' 

lighting facili tics wj.thin the last year of this c ontre.ct or any 

renewal hereof' shall be cn!1oelled and the Town shall be. ipso !!2,­

to ,released and discharged of' any obligation to pay said bills. 

( c3) In the event the re is no such renewal, and no 

.'new contract upon terms mutt<ally al;reeable to the. Town and the 

Power Com:pany is executed by them, the Town covenants and agrees 

that it will, within ;fifteen (15) days from the expiration of this 

contract or any renewal herco~ pay to the Power Company all of 

the bil.ls ·for t:r.e cost of installaticn of such street 1 ighting 

facilities du.ring the last year of the period that this contract 

or any renewal hereof' was in force and effect. 

Fifth: The To'\'lll shall causo its police or other pro-

pe~ authorities ~o report to the l,ower Ccm1.1any as promptly as 
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:possible any and all lights that are out or not burning "proper­

ly, and 1 f the 1 ights so reported shall not be repaired and re­

lighted within ttwlve (12) hours fro.11 the time such report is 

re:ceived by the Co:npany, tben the Town may make a deduction frcm 

the payment for the current month during which saiQ. lamp is out; 

the period during wh ioh any of the lamps shall temporarily f'ail 

to burn is designated es "outage" and an accurate account or 
ol)ftagos shall be kept by the Towi1 and the Power Ccmpany, and. " 

any differences between the two accounts shall be equitably ad-

justed. 

PROVIDED, HO' . .JI.:VS::1, TIL\.T.: 

(a) 'l'bcre shall be no deduction for any outage due 

to any order of nny Town official or to other governmental au-
i 

thoritv. 
(b) There shall be no deduction for any outage caused 

by act of God, or the public enemy, sleets, storms or unavoida­

ble ace id en ts, or by s trilrns among the er,1ployees of· the Power 

·Company, or by any other cause beyond its control, unless the 

Power Company shall f'e.il to mo.kc the necessary repairs or re­

placements and restore the service within a reasonable time a.1'-

ter the. ces sa. ti on of nny such cause or causes. 

{b l) If, however, any such interruptions shall con-

tinue for more than three ( 3) o onsecu ti ve days after the cessa­

tion of such cause or causes, such time in excess of three (3} 
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4ays shall be considered as a total outage lhere1n ca.L.Leu "~A­

eeso outace"), and the Town shall have the right to deduct from 

the rates e.nc1 charges herein specified the pro rata price for 

such excess outage as the period of such excess outage shall 

bear to the period during \7hich. the lamps are requ.ired to be 
' 

lLighted. 

Sixth: 1'he parties hereto covenant and agree that 

the rating and e:apaci ty of lamps herein specified for the re­

spective lamps to be fur-nished under this contract is the trade 

rating of said lamps, rcspectiveiy, and if the Power Company 

shall supply said lrunps during the time they are to be operated 

or burned with the amperes of current equal to ninety six (96~) 

per cent of that·specificd as the rated capacity,· it shall be 

deemed a fulfillment of and compliance with this contract, but 

1 the Power Company shall at all times, at its own cost, upon 

notice frora the duly authorized representative of. the Town re­

lliove or repair o.ny lump deemed below the sui.d standard, and, if 

removed, replace the so.::1e with a lamp of the same t;rpe, which 

shall con'form to the said standard. The Town shall have the 

right a.t any and all ttrnes to rnalce separo.te and independent tests . 
of any lo.mp nml for th:in ~)urpose the duly autJ1orized repesenta-

tivon of the ~\wm. shu.11 llnvc tho richt of DCC!Osn to o.ny and £tll 
-----···-·-·-·- I 

lamps, appliances, fixtures: and property of the Power Company 

which the Town may find necessary to mako such tests. 

196 

" 



I 

Seventh: In order that the Town may be in a posi­

t;ion to e.vai~ itself of the bcne fits of any arid all improvements 

in electric lain.ps or appliances durlnc the term of this con-

tract, and any and all rene\•mls hereof, 1 t is covenanted and agreed 

that the Town may at any time require the Power C a.npany to in­

stall,· in lieu of the larJ.})S and fixtures· then installed and used, , 

-
t~e· next preceding s~ction hereof, shall be borne by the Power 

C9mpany, but tbe Town shall pay to the. Power Company the cost of 

any repairs or replacements which may be necessary on account ot 
I . 

b*eake.ges or damages occasioned by the Town, or 1 ts of:f'icers 1 

agents and e~~loyees. 
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. Ninth: All payments to be made by the Town to the . 
Power Con:::pany for ~e:cvice under ti1is contract for street ligpting 

service shall be made monthly at the net rates. hereinabove set 

forth, payable on or before the fifteenth day of each month for 

tJ1e service rendered clurint; the calendar month next· preceding the 

duto upon v:ldch Buch pnyu1ont in to be rrwdc, and i7ithC?ut dcducticn 
, ··- . 

except for outages as hereinabove provided for.· 

.II 

First: It is mutually covenanted and agreed by the par­

ties hereto that, during the term of this contract and any bid · 

all renewals hereof, the Power Company shall sµpply to the Toml, 

and the Town shall purchase from the Poi1er Company, electrical 

.energy for all other municipal lic;ht and Power requirements of 

tpe Town. 

Second: 'I.he Tovm shall execute the Power Company's 

standard form of application and contract applicable to the ser­

vice or services to be rendered, which shell be accepted,by the 

p,ower Comp any. 

Third: The elec·~rical energy shall be supplied and 

purchased at th~ rates and upon the terms and conditions and sub­

j1ect to the rules and regulations of the Power CQJ-11pany's stan­

dard. contract and filing with _the State Corpora ti on Commission 

of Virginia, effective as to the City of Norfolk and applicable 
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. I . 

I 
I 
I to the service to be rendered, as the sa.~e may be modified and 

changed by the said CoJIIIllis sion or otherwise altered according to 

law. 

III 

DURATION OF CO:JTRACT. 

First: It is mutually covenanted and agreed that this 

contract shall continue in fUll force and effect and be binding. 

and obligatory upon the respective parties hereto, and their 

successors and assigns, for the term of ten ~10) years frcm and 

after the first day of June, 1930. 

Second: It is mutually covenanted and agreed that unless 

Wl~.·itton notic0 of its i t ·ti : n en on to tel'mina te the sa'lle is given 

. by e1 ther- :Party hereto t_o __ .the- -other- at- -iea-st- sii-T6 l m·ontns-prior 
. ' 

to the expiration of this contract, the seme shall ipso facto , 
; 

stand renewed for another period of ten (10) years arid so on 1 · 1 

a~ tam.a tically renewed from term to term :until the same be f'inal- ' 

ly terminated by either party giving to the other written notice I 
of the intention to terminate the same at least six (6) months. 

prior to expiration of the contract or' any renewal thereof, un­

less the right of the Power Company to conduct the light and power 

bhsiness in Virginia Beach should at any time cease and deter-
\ 
l m:ine, in which event this contract and any renewal thereof' 

shall ipso facto likevrise cease and determine. 

IN WIT13SS Y.1IEREOF the Town of Virginia Beach has 

caused this contract to be executed in its name arid on 1 ts be-
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half by jts ::ayor a~c1 has caused its corporate setl.J. vo LJt; ucJ.o~ 

'to affixed duly o. tt es ted by its Torm Clerk, all done pursuc.nt 

to a resclution of the Council adontcd on the ;gd dav of®d - . , d 
1930, and approved by the l.'.nyor on the /fdday of ~Mi; 
1930, and the Vircinia Electric and Power Con:;inny has caused 

. 
these presents to be executed in its nnr,e by its President or 

Vice President ruid. its corporate seal to be hc~eto affixed o.nc1 

attested by its Secretary or Assistant Secretary. 

ATr.l.1EST: 

TOV.1{ OF VITIGL:~\. BEACH, 

/7 Ey I ; \..._ __ 

A RESOLUTION TO CONTRACT WITH THE VIR­
GINIA ELECTRIC AND POWER COMPANY FOR THE 
PURCHASE BY THE TOWN OF VIRGINIA BEACH 
FROM SAID COMPANY OF ELECTRICAL ENERGY 
FOR THE MUNICIPAL LIGHT AND POWER PURPOSES 
OF THE TOWN (INCLUDING STREET LIGHTING FA­
CILITIES) AND TO AUTHORIZE AND DIRECT THE 
EXE~UTION ON BEHALF OF THE TOWN OF THE 
CONTRACT FOR SUCH SERVICE. 

i 
I 

I 

I 
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WHEREAS, the Town of Virginia Beach has heretofore 

obtained from the Norfolk Southern Railroad Company electrical 

energy for the Town's municipal light and power requirements, 

including street lighting facilities; and 

WHEREAS, by indenture dated March 1, 1930, the 

Norfolk Southern Railroad Company leased, demised and let 

to the Power Company for the term of ninety nine (99) years 

all of the property, equipment and facilities theretofore 

used by the Norfolk Southern Railroad Company for the trans-

~ission and distribution of electrical energy for commercial 

light, heat and power purposes in the Town of Virginia 

~each and the Counties of Norfolk and Princess Anne, to-

gether with its electric light, heat and power business, 

and has discontinued the business of distributing electricity 
I 

for commercial heat, light and power purposes; and 
I 

WHEREAS, it is deemed desirable that the said Town 

obtain from the Virginia Electric and Power Company electric 

current for all of its municipal heat, light and power pur-

poses, including street lighting facilities. 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE 

'TOWN OF VIRGINIA BEACH: 

Section 1: That the Town of Virginia Beach contract 

with the Virginia Electric and Power Company to purchase from 

1said Company electrical ;energy for all of the municipal heat, 

.light and power purposes for the Town use including street 
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iighting facilities at the rates and upon the terms and 

conditions.set forth in the form of contract hereto attached and 

made a part hereof. 

Section 2: That the Mayor of the Town of Virginia 

I aeach be and he is hereby authorized and directed to execute 

-7.n the name and on behalf of the Town of Virginia Beach the 

form of said contract hereto attached; that the Town Clerk 

be and he is hereby authorized and directed to affix the 

corporate seal of the Town to said contract and to attest the 

same. 

Defendant's Exhibit No. 10-A 

Plat showing location of light poles 

(See page 203) 
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Defe~dant's Exhibit No. 11 

Agreement between Princess Anne County Board 
of Supervisors and Norfolk Southern Railway 

'Company, dated June 27, 1921, recorded in 
Deed Book 110, at Page 218, and plat attached 

.thereto 

THIS AGREEMENT, made and entered into this 27th day of 

June, 1921, by and between Board of Supervisors of Prin-

cess Anne County, Virginia, as parties of the first part, 
I 

and Norfolk Southern Railroad Company, a corporation organ-

ized and existing under and by virtue of the laws of the 

State of Virginia, as party of the second part. 

WITNESSETH, THAT, WHEREAS, Norfolk Southern Railroad Company 

operates a part of its line of railroad between Norfolk, 

Virginia and Virginia Beach, Virginia and Cape Henry, Vir­

ginia by electricity, which passes through Princess Anne 

County, Virginia, at or near the Township of Virginia Beach, 

Virginia; and 

WHER;EAS, the residents of Princess Ann County, Virginia 

residing near the Township of Virginia Beach have requested 

Norfolk Southern Railroad Company to furnish them with extra 

or ~urplus electric power to be used for lighting purposes; 

and! 

WHEREAS, in order to furnish the residents of Princess Anne 

County, Virginia, residing near the Township of Virginia Beach 

with electric current for lighting purposes, it is necessary 

for Norfolk Southern Railroad Company to erect poles and 

string wires therefrom on certain roads in Princess Anne 
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County near the Township of Virginia Beach; and 

WHEREAS, the Board of Supervisors of Princess Anne County, 

Virginia, by resolution adopted at a duly organized meeting 

has authorized Norfolk Southern Railroad Company to erect 

pole$ and string wires therefrom on the following roads and 

streets in Princess Anne County, Virginia, near the Township 
• 

of Virginia Beach: 

Atlantic Blvd. 

Atlantic Ave. 

Holly Avenue 

Artie Avenue 

Baltic Avenue 

Mediteranean Ave. 

Holly Road 

26th: Street 

27th! Street 

28th 1 Street I . 

29th1 Street 

30th
1 
Street 

I 

31st' Street 

32nd. Street 

33rd Street 

34th Street 

35th Street 

36th Street 

37th Street 

from 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

26th Street North to 40th Street. 

II II II 

II II II 

II II II 

II II II 

II II II 

II II II 

II II II 

II II II 

II 35th II 

11 Holly Road. 

II 

II 

II II 

Point North of 
40th St. 

Atlantic Blvd.West to Holly Road 

II II II II II II 

II II II II ... II 

II " II II II II 

II II II II ii II 

II II II II II II 

Holly Avenue II II II II 

Atlantic Blvd. II II II II 

II II • • II II 

II II II II II II 

II II II II II II 

II II II 11 Holly Avenue 
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38th :St:rreet from Atlantic Blvd. West to Holly Avenue and 
continuing along Road to inter-
section of Holly Road 

39th Street II II II West to Holly Avenue 

40th Street II II II II II II II 

NOW, THEREFORE, this contract witnesseth, that the said par-

ties of the first part, in consideration of the premises and 

of the sum of $5.00, cash in hand paid, the receipt whereof 

is hereby duly acknowledged and released, do hereby grant 

unto Norfolk Southern Railroad Company the right to erect 

poles and string wires therefrom for the purpose of furnishing 

electric current for lighting purposes to the residents of 

Princess Anne County (and among others those residing near 

the Township of Virginia Beach, Virginia, ) on the following 

roads and Streets in said Princess Anne County, Virginia, 

near the Township of Virginia Beach, Va. 

Atlantic Blvd. from 26th Street North to 40th Street. 

Atlantic Ave. II II " II II " II 

Holly Avenue II' " II II II " II 

Artie Avenue II II " II II 35~h II 

Baltic Avenue II II II II II Holly Road 

Mediteranean Ave. II II II II II II II 

Holly Road II II " II II Point north of 
40th St. 

26th Street II Atlantic Blvd. West II Holly Road 

27th Street II II • II II " II 

28th Street II II II II II II II 

29th Street II II II II II II II 

30th Street II II II II II .11 II 
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31st Street 

32nd Street 

33rd Street 

34th Street 

35th Street 

36th.Street 
I 
I . 

37th;street 
I 

38th Street 

39th Street 

40th, Street 

from Atlantic Blvd. West to Holly Road 

II 

II 

II 

II 

II 

II 

II 

II 

II 

Holly Avenue 

Atlantic Blvd. 

II II 

II II 

II II 

11, II 

II II 

II 

II 

II 

II 

II 

II 

II 

II II II 

II II II 

II II II 

II II II 

II II II 

11 Holly Ave. 

II II II and 
continuing along Road to 
intersection of Holly Road 

II II West to Holly Avenue 

II II II II II II 

The pame being shown in Red on the blue print hereto attached 

as a part hereof. The poles to be erected on the said roads 

or s;treets shall be placed on curb lines where the streets 
' 

are :laid out, or along the property lines and boundaries of 

the ,roads as laid out, and cross arms placed on said poles 

from which to string said wires shall be placed at a height 

of not less than 20 feet above all road crossings, and at a 

height of not less than 23 feet above all railroad crossings. 

IN WITNESS WHEREOF, said Board of Supervisors have caused 

these presents to be executed by its Chairman, and its duly 
I 
I 

adopted seal to be affixed and attested by the Clerk, all to 

dupiicate orignials the day and year first above written. 

Defendant's Exhibit D-13 

Blueprint attached to Exhibit D-11 with 
area outlined in red thereon 

(See page 208) 
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Def~ndant's Exhibit No. D-14 

Ordinance No. 57 of the City of Virginia 
Beach, Virginia, adopted May 27, 1963 

/__:__ ORDINANCE NO. · · !\ 7 

AN ORDIN .. llJJCE TO GRA .. \'l' TO VIRGEHA 

SUCCESSORS l~l:m .ASSIGNS THE FR!J::rcH.ISE 
RIGHT Alfi· PRIVILEGE UPON CERTAE~ · 
COt.lDITIONS TO USE .THE STREET'S, 
ALLEYS Alm OTfiE? .. PUBLIC PLt.CES o:·~· 
TRE CITY OF VZRGIIEA BEACH, VIRGih'IA, 
t;rrr.:rr·i.~T Tr:"":~ c·v-~•'P·f''Vi'1i ll'1"'~ 7 Ti1'77TC~ I. s 7-TJ~· \'.t -L'"!. "\l .1 • .L..._... J.·-,,~'-.. i.a.V.~ .. · .• l-• ;'-'.!-J . ."!L u, l.:'li.1. ,.;...:..J-4 

SAME NOW EXI£~T QR HAY BE HEREAFTi0.\. 
EY..TEHDED OR JLTERED, FOR TEE PU-fxOSE 
OF DISTIU.:BUTIJ.IW Al-JD TRP.!JS!,HTTU~G 

ELECTRIC CURRENT FOR LIGHT, m~LT 
A~""D POWER At.~D OF SUPPLYING AND 
SELLING ELECTRIC C~ru~ENT FOR 
L TGU'f' "L~!l::-Arrs f'Vi"D· ·p!"'1:•k-P' r.:r;'T'·i.rJr,~ q/.·Tn 

. - '~-, 4s..l..;J"':.J .. ·•-\: U"·-~"'" t\:- ... l.L.. .. -J._-..; t ..... :"'1_.w-

CQRPQRATE LIMITS, AND TO ACQUIRE, 
ERECT, HAINTLIIJ:i: Al® USE~ AND IJ? t~OW 
COI~STRUCTED, TO ~lAil~'r./<.IN AND USE 

. POLES, TO~·YERS ~· WIRES, CON'DUITS p 

SUEW"/1. YS, LINES.. !:71.;.NhOLES • CABLES. . ~ -
EQUIPMENT AND APPLIA!.\CES IN, 'UNTIE!:(> 
OVER AlID ALOEG SUCH STRElh'S, ALLEYS, 
Af:.:"D OTI:IEl.1. PUBLIC PLACES ?OR THE . 
AFORESAID PURPOSE,, 

.;J 
rl I 

_ .. WHEREAS, the Clerk has le.id before the Council of the: 

beld after the completion , of the publication thereof, c..11. 

ordinance approved April 22, 196?. entitleci, "An ordinance to 
II I . I I . (!f) H- I I /:· 

~ant to .:..L1.Jt! v.-1/11-·Ul(..,1 l:tti.-V~/·i i1 nu..~ C11i.;'.k.~:!:J its successors 

end assigns the franchise right and pr-ivllege upon certain 
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conditions -to use the Etrecte, alleys and other public places 

of· the City of Virginia BeEch, Virginia, ~·:rithin its corporete 

altered, for the purpose of clectr:i'.c 

current for ligl1t, her:tt ancl por.re.r e.n.d. cf st:.pplying e:nd 

. . 
selling electric current power t'i.thin sai.c. 

if now con.st:::uct ed, to rr:.aint~ci.n enc. 1.rne pole:s, to\·:rsr s ~· ·w-lres, 

other p••b1·ic pl"'cr.ioc:: fo,. tbe .-·<=ore•~-:>.;r; -u~~po!'.'.e t: •-og""~be·I" .... -ri<-·r .. ' """' -- C.. _,,.,.. ~ ... • a.- ""'ct.-~1.,,.!.. ,l:J ~... ~ .. !> '-- • \;..,.- L. - ,,.,._L ! 

I 

a c!e:Ltii::tcate of due publicc;:tion of the same once .a ·w·eek for 

I . 
f9u;;: s:.::.ccessive ·weeks:: in a ne\·:rspaper '?'f gene:re.l circulation · 

in the City of Virgini2 Bench~ Virginia, said advertisement 

commencing on April 25~ 1963:: 6.nd terminating on the 16th day 

of May, .. 06j,.. .l;;- , and 

WHERE..4.S, the pz-esiding officer of the Council of 

the City the!:"e::upon invitc;,;d bids for said frmlchise,, rights and 
'-

privileges, as requi;:ed hy la.w; and 

·wnEREAS ~ the Virginia Electric and Power Company 

subrr.i.tted in \·:riting s.. bicl :tn the sum of One Thousand Dollars 

($1:000) ior the f~anchise, rights and privileges contained 
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in s~id c~tlinence, accompanied by a certified check for the 

said eum of One Thoueenci Doll~rs ($li000)~ p~yable to the city, 

~d1ich bid t·:'E.s delivered c;1 the day e.nd hour na.mEd in the 

advertisemerLt to the pi.·e:.siding officer of the Council of the 

city, in open session. Q.n.d wt:Hl read ·sloud; and 

W'"tlEREAS, the presiding officer t:hen and there inquired 

for ai-iy further bids and no further bids were submitted; a.tld 

WHEREAS, in the opinion of the Council of the .city 

it i$ exped:i.ent and to the best interests of the city that the 

said!franchise: right~ encl privileges should bG granted to the 

Virginia Electric end 1Fower Company: WOW, THEREFORE, 

EE IT ORDAil~ED BY THE COIBV.CII.. OF THE CITY OF VIRGINIA 

BEACH, VIRGI1HA: 

1. Thc:t the bicl of the Virgin:ta Electric and Power 

Compc.ny be e,ccepted and th.st the rights anci. privileges proposed 

b 
.~ . ·~ .. b • l . h • t:c .· e g:;:e.ntec t•y tL1e sa.i.c~ oro1.rLc-Sice e. ann t 1e srune ~re ereoy 

the condition. th.s.t the sa:Ld Vi.::-ginia Electric and Power Company 

shall fir£t execute a bond tti.th good and sufficient se.curity 

in the penal su:rr Vt= Oi:t.e Th.oL1SC3.Ud DolLsr.s ($1~000) 11 with surety 

Sctisfactory to the citv. ·to be 
./ ; 

concl.itic-ned c:s 

end as prescribed in Sect::Lcn 19 of said crcl:1n2.nce thc:t the 

I 
! 
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Grantee ui.11 construct 

maintain, ·" 1 ., e "I 1 ,...... , " • ... 1 !'"Ue p ::ir._.~ c:.·-.. ·,-_,,i_r,_""'.··r-_.".· r.·.~o~,,. n~,... rc•_,.,.-"'·"°"t·r-n °1 o·-· 1·1=-a~r-,;:ip;•~ y - ...,_..__ - -.J.:_ ,t7·-· 'V,..·--~\.,..i. .. - ·L~t.. .. t-.-.._._.._.,_.. J.. .. '-~ "-"._.. .,-LJ-

in and by said ordinance, and ·c-rill ez~et·ciGc': the rights an.d . 

. i'l A.. ,,.3 - .., ., .... .. d p1:'1.V · eges gr.~n\;:elo.! t~y sa~a orai.nance upon an subject.to the 

terms, provisions:- conditions and limitations set forth th.erefn. 

2 G That the 11zae of s.a.id Virg~.nie. Electric a.,..,,d Power 

Company shall be ~~nse:i:~te:d in the se::.ici ordinance w~tich. \·:r.cs 

- A ·1 2~ ~OG" approved. pr:!._ z s 1., _. , insertion, 

be and is· hereby enacted and reordaine<l in the; w·c;rels and 

figures following: 

AN OFJ}.I.1~2.1-~CE TO GRANT TO VIRGI1.HA ELECTRIC AND 
POWER. COti.Pillfi:: ITS SUCCESSORS, AI:JD ASSIGlJS TEE 
FRANCHISE, RIGET Alm PRIVILEGE UPON CERTAIN CONDITIOl~S 
TO USE THE S'I'REETS, 8:.LLEYS AND OTHER P!JBLIC PLACES 
OF TtlE CITY OF VIRGINIA BEACH, VITI.GI!.aA, WITHIU ITS 
CORPORATE LIHITS, AS TEE SAHE NOW EX:r_ST OR 1'i.4.Y EE 
HEREAFTER n'TENDED OR ALTERED~ FOR 'YtlE FIJRPOSE CF 
DISTRIRUTIEG !U:ID TPJil~SMITTIKG ELECTRIC CURRENT.' FOR 
LIGh7, HEAT Ill-Ju FO"VIT:R WITHIN SAID CORPORATE LIMITS, 
'lillu TO ACQUIRE' EREGT' f>lAINTAIN' AND us E' ) Ju.JD IF NOW 
CONSTRUCTED~ TO K~IHIAIN AND USE.POLES, TOWERS, HIRES, 
CONDUITS~ SUBWAYS" LINES, Ht-.!lliOLES, CABLES, EQUIP­
MENT AND APPLI.MJCES HJ' mm ER.~ OVER A!:ID ALOFG SUCH 
STREETS, !<l:I.E'iS AND OTi':iIIB. PUBLIC PLACES Fm-~ THE 
AFORESAID Pi..TRP.CSE., 

I 

BE IT OP~P.ll·!ED BY TEE cmmcIL OF THE CITY OF VIRGINIA 

BEACH, VIRGINIA: 
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SECTION 1. The right is hereby granted unto V~rginia Electric & 
Power Co. hereinafter referred to as "Grantee," its successors and assign 
for the term and subject to the terms, provisions, conditions and l.imi ta­
tions hereinafter stated, to use the streets, alleys and other public 
places of the City of Virginia Beach, hereinafter referred to as 
"City," and to acquire, erect, maintain and use, and if now erected 
or installed, to maintain and use poles, towers, wires, equipment and 
appliances in, under, over and along, and to acquire, install, main-
tain and use, and if now installed, to maintain and use conduits, lines, 
or subways, including necessary manholes, and to run cables and wires 
in, under, over and along the streets, alleys and public places of 
the City for the purpose of distributing and transmitting electric 
current for light, heat and power, and to supply and sell electric 
current for light, heat and power at any point within the corporate 
limits of the City as the same now exist or may be hereafter extended 
or altered. · 

SECTION 2. The Grantee shall have the right to use, maintain 
and operate, subject to the provisions, terms, conditions and limita­
tions prescribed in this franchise and subject to the lawful exercise 
of the police power of the City, the poles, towers, wires, appliances, 
conduits, subways, lines, manholes, cables and equipment erected, 
maintained and used in, under, over and along the streets, alleys and 
other public places of the City on the day this franchise becomes in 
force and effect for the purpose of so distributing and transmitting 
electric current for light, heat and power and for so supplying and 
selling electric current therefor. 

SECTION 3. The Grantee shall have the right to erect, maintain 
and use such poles, towers, wires, appliances, conduits, subways, lines, 
manholes, cables and equipment in, under, over and along the streets, 
alleys and other public places of the City at such locations as are 
reasonably suitable and convenient for the purposes of the Grantee and 
the City subject to the terms, provisions, conditions and limitations 
hereinafter stated and, the lawful exercise of the police power of 
the City. 

SECTION 4. The Grantee shall not erect or install, move, alter 
or change the location of any pole, tower, wire, conduit, subway, line, 
manhole, cable or equipment in any street, alley or other public place 
of the City or dig, cut or disturb any street, alley or other public 
place of the City unless prior written notice of its intention so to 
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do is given to such department or agency of the City as shall have 
been or may be designated by the City .Manager or the Council of the 
City and permission in writing so to do is granted by such department 
or agency or such requirement is waived by such department or agency. 
Such permission shall .be conditioned upon compliance with the terms, 
conditions, provisions and limitations of this franchise and with 
such other terms, provisions, conditions and limitations as will 
preserve, protect and promote- the safety of the public using the 
streets, alleys, and other public places of the City and as will pre­
vent interference with or obstruction of the use of streets, alleys and 
other public places by the City or by any other public utility or 
public service corporation for their respective purposes and functions. 
Such pe+mission shall also be conditioned upon such other terms, pro­
visions, conditions and limitations as will preserve, protect and 
promote the health, safety and general welfare of the City and its 
citizens subject to the lawful exercise of the police power. 

SECTION 5. In the event the relocation, construction, recon­
struction, maintenance or repair by the City of any of its facilities 
or services now or hereafter acquired, and including but not limited 
to any street, alley or other public place, sewer, electric, water, 
fire alarm, police communication or traffic control facilities or any 
part thereof, or in the event access to any street, alley or other 
public place to or from any property of the City is required, and it 
is necessary to move, alter or relocate, either permanently or tempor­
arily, any of the Grantee's poles, towers, wires, appliances, conduits, 
subways, lines, manholes, cables or equipment or any part thereof, in 
order for the City to relocate, construct, reconstruct, maintain or 
repair .any such facility, service, street, alley or other public place 
or any such sewer or electric, water, fire alarm, police communication 
or traffic control facility, or any part thereof, or to obtain access 
to or from such property, upon notice from the City, the Grantee will 
move, alter, or relocate such pole, tower, appliance, conduit, subway, 
line, manhole, cable or equipment or part thereof, at its own cost and 
expense; and should the Grantee fail, refuse or neglect to comply with 
such notice, such pole, tower, wire, appliance, conduit, subway, line, 
manhole, cable or equipment or part thereof may be removed, altered or 
relocated by the City at the cost of the Grantee and the City shall 
not be liable to the Grantee for damages resulting from such removal, 
alteration or relocation. 
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SECTION 6. The Grantee shall at no cost to the City erect, 
install and maintain on any of its poles, towers, wires, appliances, 
conduits, subways, lines, manholes, cables or equipment in or near 
the streets, alleys and other public places of the City such reasonable 
devices to appraise or ~arn persons using the streets, alleys and other 
public places of the existence of such poles, towers, wires, appliances, 
conduits, subways, . manholes, lines, cables or equipment as shall be 
from time to time reasonably prescribed or approved for purposes of 
public safety by such department or agency of the City as shall have 
been or may be designated for the purpose by the City Manager or 
Council of the City. · 

SECTION 7. The Grantee shall have the right to remove, trim, 
cut and keep clear of its poles, towers, wires and other overhead 
appliances and equipment the trees in and along the streets, alleys 
and other public places of the City, provided it first obtain a 
written permit from the City so to do, except in cases of emergency 
and further provided that in the exercise of such right, the Grantee 
shall not cut, remove, trim or otherwise injure such trees to any 
greater extent that is reasonably necessary for the installation, 
maintenance and use of such poles, towers, wires and other overhead 
appliances. 

SECTION 8. The Grantee in the exercise of any· right granted to 
it by this franchise, shall at no cost to the City promptly reconstruct, 
replace, restore or repair any facility or service of the City, now 
or hereafter acquired, including but not limited to any street, alley 
or other public place, sewer, electric, water, fire alarm, police 
communication or traffic control facility or any part thereof which may 
be damaged, disturbed, or destroyed by the exercise of any such right, 
in a manner, with such.materials and to the satisfaction of such 
department or agency as shall have been or may be designated by the 
City Manager or Council of the City. 

SECTION 9. The City reserves and shall have the right to re­
quire the Grantee to obtain the specific permission of the City to 
locate, construct or erect poles, towers, wires, lines, cables, con­
duits, subways, manholes, equipment and appliances f.or · the purpose of 
high voltage transmission on, above or along the streets, alleys and 
other public places of the City and the City further reserves and shall 
have the right to attach reasonable conditions to the granting of any 
such specific permission. The City further reserves the full scope of 
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its power to require by ordinance substitution of underground service for 
overhead service, or the transfer of overhead service from the front to 
the rear of property whenever reasonable in all areas in the City at 
such contributions or rates and charges as may be approved by the rate­
making authority. The City further reserves the full scope of its police 
power to require by ordinance the location, construction and maintenance 
of overhead service at the rear of property or underground service, where 
ever reasonable in all new service installations in the City at such con­
tributions or rates and charges as may be approved by the rate-making 
authority. 

SECTION 10. The City reserves and shall have the right to con­
tinue to use, maintain, replace, repair and operat~ its existing traffic 
control, fire alarm, and police communication facilities, equipment and 
appurtenances on the existing poles and towers and in the existing 
conduits, subways, manholes or other structures of the Grantee for the 
exclusive use of the City and the performance of its functions and 
exercise of its powers without the payment of compensation therefore; 
provided that the Grantee shall have the right to remove or replace its 
equipment so long as it furnishes an equivalent facility for the City; 
and further provided that, the City shall indemnify, keep and hold the 
Grantee harmless from any and all loss, damage, cost or expense to, or 
which may be incurred by the Grantee, or to which it may be subjected 
by reason or as a result of such use of the Grantee's poles, towers, 
conduits, subways, manholes and structures. 

SECTION 11. The City reserves, and shall have the right to use 
the poles, towers, conduits, subways, lines, manholes or other 
structures of the Grantee, along, under or overground without the 
payment of compensation for the erection and installation thereon and 
use and operation of traffic control, fire alarm and police communicatio 
facilities, equipment and appurtenances which are necessary for the 
exclusive use of the City and the performance of its functions and 
exercise of its powers; provided such use by the City of such poles, 
towers, conduits, lines, subways, manholes and structures shall not 
interfere with the proper use thereof by the Grantee for its purpos~s 
or in the exercise of its rights granted to it by this franchise; and 
provided further that the location on such poles and towers and in such 
conduits, subways, lines, manholes and structures and the character of 
such traffic control, fire alarm and police communication facilities, 
equipment and appurtenances s,hall be subject to the prior approval of 
the Grantee, which right of approval shall not be arbitrarily exercised; 
and provided, further, that the City shall indemnify, keep and hold the 
Grantee harmless from any and all loss, damage, cost or expense to, or 
which may be incurred by the Grantee, or to which it may be subjected 
by reason or as a result of such use of the Grantee's poles, towers, 
conduits, subways, lines, manholes and structures. 
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SECTION 12. Nothing contained in this franchise shall be 

construed to exempt the Grantee from any tax, levy or assessment 
which is not or which may be hereafter authorized by law. 

SECTION 13. The Grantee shall render to the public in the 
City at all times during the term of this franchise efficient light, 
heat and power service at reasonable rates, which rates shall be pre­
scribed by the State Corporation Commission so long as jurisdiction 
so to do is vested in the Commission; otherwise, such rates shall be 
prescribed by the Council of the City. The Grantee shall render to 
the City at all times during the term of this franchise efficient 
light, heat and power service at reasonable rates, which rates shall 
be such as may from time to time be agreed upon by the Grantee and 
the City subject to the jurisdiction of the State Corporation 
Commission. The Grantee will maintain its poles, towers, wires, 
appliances, conduits, subways, lines, manholes, cables, fixtures, 
facilities and equipment within the City in good order and operating 
condition throughout the term of this franchise, and the Grantee by 
accepting this franchise, agrees that the State Corporation Commission 
has jurisdiction to·the full extent and in the manner now or hereafter 
provided by law, during the term of this franchise, to require the 
Grantee to render efficient light, heat and power service at reasonable 
rates, and that the Circuit Court of the City has jurisdiction to 
enforce compliance with all the terms, provisions, conditions and 
limitations of this franchise to the full extent and in the manner now 
or hereafter provided by law, during the term of this franchise. 

SECTION 14. The Grantee agrees and binds itself to indemnify, 
keep and hold the City free and harmless from liability on account of 
injury or damage to persons, firms or corporations or property growing 
out of or directly or indirectly resulting from such use of the streets, 
alleys and other public places of the City, the acquisition, erection, 
installation, maintenance, repair, operation and us~ of such poles, 
towers, wires, appliances, conduits, subways, lines, manholes, cables, 
fixtures, facilities and equipment, or the exercise of any right 
granted by or under this franchise or the failure, refusal or neglect 
of the Grantee to perform any duty imposed upon or assumed by the 
Grantee by or under this franchise; and in the event that any suit 
or proceeding shall be brought against the City, at law or in equity, 
either independently or jointly with the Grantee on account thereof, 
the Grantee will defend the City in any such suit or proceeding at the 
cost of the Grantee; ~and in the event of a final judgment or decree 
being obtained against. the City, either independently or jointly with 

217 



the Grantee, then the Grantee will pay such judgment or comply with 
such decree with all costs and expenses of whatsoever nature and hold 
the City harmless therefrom; but nothing herein contained shall be 
constr~ed to render the Grantee liable for the negligence of the City 
or of its a?ents or employees, or for that of any other person, firm 
or corporation. 

SECTION 15. The rights granted to the Grantee by this franchise 
may be exercised by any successor or successors, assignee or assignees 
of the Grantee, but such successor or successors, assignee or assignees 
shall be subject to and bound by all of the provisions, terms, 
conditions, and limitations prescribed in this franchise. 

SECTION 16. The rights and privileges granted by this 
franchise shall continue for a term of thirty (30) years from and 
after the final passage of this ordinance unless sooner voluntarily 
surrendered by the Grantee, with the consent of the Council of the 
City, or forfeited as provided by law. Upon the expiration of the 
term of this franchise or surrender or forfeiture of the rights and 
privileges granted by this franchise, the Grantee sh~ll remove all 
of its poles, towers, wires, appliances, conduits, subways, manholes, 
cables and equipment from the streets, alleys and other public places 
of the City and shall repair, restore or replace any ~treet, alley 
or other public place and any sewer or water, electric, fire alarm, 
police communication.or traffic control facility or tree, or any part 
thereof, which may be damaged, disturbed or destroyed by or as a 
direct or indirect result of the removal of such property, in a 
manner, with such materials and to the satisfaction of the City 
Manager of the City at the cost and expense of the G~antee within a 
reasonable time thereafter, which reasonable time shall be prescribed 
by the Council of the City. Upon the refusal, failure·or neglect of 
the Grantee to so remove such property from the streets, alleys and 
other public places, or to repair, restore or replace any such street, 
alley, public place,· sewer, water or electric, fire alarm, police 
communication or traffic control facility or tree in. a manner, with 
such materials and to the satisfaction of such department or agency 
of the City as shall be designated by the City Manager or Council of 
the City, the City may. remove such property from the streets, alleys 
and other public places of the City and repair, restore or replace 
any such street, alley, public place, sewer, water, electric, fire 
alarm, police commun±cation or traffic control facility or tree at 
the cost of the Grantee and the City shall not be liable to the 
Grantee for damages resulting from such removal. 
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SECTION 17. This franchise is granted pursuant to Section 124 
and Section 125 of the Constitution of the Commonwealth of Virginia 
and Article 2 of Charpter 22 of Title 15 of the Code of Virginia, and 
is subject to all franchises and permits heretofore granted by the 
Council or the Council of the former City of Virginia Beach to use 
the streets, alleys and public places of the City by other public 
utility or public service corporations. It is not intended by the 
grant of this franchise to abridge the exercise of the police power 
heretofore or hereafter granted to the City by the General Assemblyo 
The grant of this franchise is subject to all ordinances and 
resolutions of the Council of the City as the same now exist or may 
be hereafter amended, revised or codified, in the lawful exercise of 
the police power or in the lawful exercise of any other power granted 
to the City by the General Assembly. 

SECTION 18. That this franchise and the right and privileges 
granted thereby are not exclusive and nothing in this ordinance shall 
be construed to prevent a grant by the City of a similar franchise 
and rights and pri~ileges to other persons or corporitions. 

SECTION 19. This ordinance shall be in force on the date of 
its passage and shall become effective when the Grantee (a) accepts 
this franchise and agrees to exercise the rights and privileges 
granted by this franchise upon and subject to the terms, provisions, 
conditions and limitations set forth in this franchise, which 
acceptance and agreement shall be in writing an:d shall be filed in 
the office of the City Clerk of the City, and (b) at the same time 
filed in such office a bond in the amount of $1,000.00, with surety 
approved by the City Manager of the city, conditioned.that the 
Grantee will exercise the rights and privileges granted by this 
franchise upon and subject to such terms, provisions, conditions 
and limitations. 
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