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. -MOTION FOR DECLARATORY JUDGMENT
AND INJUNCTION

Plaintiff moves the Court for declaratory judgment,
declaring its right, title and interest in and to that
feal'property lying immediately adjacent and to the east
of plaintiff's property known as Lots 1, 2, and the sou-
thernmost one-half of Lot 3 in Block 74 on'é certain plat
entitled "Property of Virginia Beach Development Company,"
which piat'is recorded in Map Book 3, page 177, of the
Clerk's Office of the Curcuit Court of the City of Vir-
ginia Beach,‘virginia. |

Plaintiff further moves the Court to restrain and
enjoin defendant permanently from threatening to remove
aﬁd from remdving the improvements maintained by plain-
tiff in that areé adjacent to and to the east of fhe above-
méntionéd property and from other wise interfering with
plaintiff's lawful use and enjoyment of said property.

And ih support of these motions, plaintiff says as
follows:

1. By deed dated July 25, 1900, duly recorded in
the Clerk's Office of the Curcuit Court of the City of
Virginia Beach, Virginia, in Deed Book 69 at page 493
Alfred N. Chandler and Arthur S. Chandler conveyed to the
Vifginia Beach Development Company certain lands contain—
ing about 1,200 acres and fronting on the Atlantic Ocean,

reference to which deed is specifically made.- Among other




things, said deed recites that said acreage is conveyed

ﬂtogether, also, with all the ways, waters, water—courses,
giparian rights, privileges and appurtenances to the same
Qelonging Qr‘in any wise appertaining...."

2. By deed dated May 1, 1911, recorded in said Clerk's
dffice in Deed Book 86, page 388, (as cofrected in deed
&ated June l,‘lQIl, of record in said Clerk's Office in
deed Book 86 at page 454) Virginia Beach Development Com-
pany conveyed to Norfolk Southern Railroad Company a por-
tion of said 1,200 acres,_including property specifically
,ﬂeferred to in said deed as Lofs 1 through 6 in Block 74
on said plat.

i :v3, By deed dated August 12, 1919, recorded in said
»C}erk's Office in Deed Book 104, page 500, said Norfolk
Sputhern Railroad Company conveyed to Sea Pines Improve-
m@nt Company the said lots in Block 74.

| 4. By deed dated January 3, 1944, recorded in said
Cierk's Office in Deed Book 220, page 559, Sea Pines Im-
pfovement Cdmpany conveyed té Greenco Corporation, plain—
tﬁff herein, certain property, including the said lots in
Bﬁock 74.

3 5. The deed described in Paragraph 4 above conveys,
by express Eérms, in addition to the realty specifically
d;scribed, alivriparian and waterfront rights which each
grantor had.by nature of its title to the above-described
property and all right, title and interest in and to the
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streets and alleys binding the property which each gfantor
Had by nature of its use df and title to fhe above—mention-v
%d property.

l 6. As will appear from the said plat recorded in Map
Book 3, page 177, in the Clerk's Office aforesaid, by ref-
érence to which plat plaintiff acquired title to,iinter
glia, Lots 1, 2 and the southernmost one-half of Lot 3 in
Bﬁock 74 by séid mesne conveyances, the said lots in said
Bjock 74 are bounded on the west by Atlantic Avenue, on

the north by other lots in said block, on the south by 31lst
Stfeet, and on the east by what appears to be an area of
land between the eastefn edge of said block and the Atlan-
tic Ocean, which area of land is irregular in shape, but
'i; denominated on said plat as ﬁAtlantic Boulevard."

; 7. Plaintiff owns and maintains in said area adjacent
to and to the east of said lots in Block 74 a wooden plat-
f?rm.~ Said platform stands in the area déndminated on .
séid plat as "Atlantic Boulevard." Plaintiff has since
l§44, and its_predecessors in title did continuously since
1911, maintain on said area denominated as "Atlantic Boule-
vérd" various bﬁildings, walkways, pavements, electric
light posts, picnic buildings, sub-ground-level passageways,
s%lt water pumps, and other improvements adjacent to and
to the east of said Block 74.

8. Plaintiff has always exercised exclusive dominion

and control of that area of land lying adjacent'to and to




" the east of the eaStern edge of said Block 74, and its
?redecessofs in title did so all the way from 1911 to 1944;
éo that for a period in excess of fifty years the fee sim-
ple owners of said property have exercised ownership, do-
ﬁinion and cdntrol over said property, and thevCity of Vir-
ginia Beach has in no way exercised dominion‘and control
-over said area dﬁring that time. The City of Virginia
Beach has not taken any steps or course of action to ac-
'éuire, accept, or in any way gain jurisdiction and control
éver that portion of the land denominated on said plat as
Ii'Atlantic Boulevard," other than the construction in Appr-
éximately 1927 of a concrete bulkhead sea wall and pedes-
érain walkway, known as the "Boardwalk."

9. Under date of January 2, 1970, the défendant,
%cting through its building inspector, advised the plain-
ﬁiff's tenant that it was required to remove said platform
from the said area denominated "Atlantic BouleVard"‘for
Qhe reason that it was allegedly on property.of the defen-
dant. Also on January 2, 1970, defendant caused a "stop
work" order‘to be.attached to said platform. Plaintiff
has declined to remove said platform and has notified the
defendant that (1) said platform is located on property
o&er which plaintiff has custody and control; as well as
legal ownership; and (2) that the City of Virginia Beach
hés no standing in any evént to require plaintiff to re-

move said platform.

i




10. Plaintiff alleges that, in view 6f the foregoing,
an actual cOnﬁroversy exists between the;paftieé,in accor-
‘dance with the provisions of Chapter 25 of Title 8, Code of
Virginia, 1950, as amended, entitling plaintiff to declara-
téry‘relief.“ Plaintiff further alleges that the removal by
defendant of plaintiff's platform, or the threat of removal,
will cause plaintiff irreparable injury, thus entitling
plaintiff to an injunction against defendant.

WHEREFORE, plaintiff prays the Court for declaratory
jﬁdgment and injunction as aforesaid.

Filed January 12, 1970




ANSWERS TO INTERROGATORIES

Defendant, the City of Virginia Beach, by its counsel

Makes,answer to.interrogatories propounded as follows:
* * % v

2. The Defendant claims the interest of a municipal-
ity in a dedicated right of way within its boundaries.

3. The source of the City's claim is this map found
in Map Book 3, page 177, in the Office of the Clerk of the
Circuit Court of the City of Virginia Beach together with
the plat recorded with a certain deed recorded in Deed
Book 69, at page 490, in the same office.

4. The parcel is shown as a part of "Ocean Boulevard",
a part of a public way on the map of streets of Virginia
Beach Borough,‘originally prepared approximately 1938, and
s currently revised in the Office of the City Engineer.

* % %

6. The City has constructed concrete bulkheads to
protect from erosion and storm damage, and has constructed
a walkway known as "The Boardwalk" in a portion of the
dedicated right of way.

7. The City, or its governmental predecessor has
éranted a franchise for gas transmission lines and has

installed underground utilities in said pafcel.

Filed March 12, 1970




OPINION
In this declaratory judgment suit the plaintiff seeks
a determination of its right, .title and interest in a cer-
tain parcel of real property 125' x 52' immediately adjoin;
ihg the eastern boundary of Lots 1, 2 and the southern one-
half of Lot 3, in Block 74, on a certain plat entitled

"Property of Virginia Beach Development Company," recorded
in Map Book 3, at page 177, in the Clerk's Officevof this
court on March 16, 1908. (Pl. Exh. 1) It also prays for
injunctive relief against the defendant city causing the
removal of a "platform" located on the parcel.

The plaintiff and its predecessor in title have for
.ﬁany years opérated an amusement pafk known as Seaside
Park. It owns a number of lots north and south of 31lst
Street between Atlantic Avenue and Ocean Avenue, including
the first two and one-half lots located north of 31st
Sfreet, to which lots the parcel herein claimed is conti-
guous.

The defendant, City of Virginia Beach, is the succes-
sor to all powers, rights and interests of the former City
of Virginia Beach and County of Princess Anne, which were
consolidated on January 1, 1963, by an Act of the General
Assembly.

The parcel in question is a portion of that area de-

signated on the plat as "Atlantic Boulevard". The plat,




according to the plaintiff‘s deed, dated Januafy 3, 1944,
recorded in Deed Book 220, at page 559, was "substituted
for a part of the plat annexed to a deed dated July 23,
1900," entitled "Map Virginia Beach Owned by Norfolk and
Vvirginia Beach_Railroad and Improvement Company," recorded

in Map Book 1, page 23A. Defendant's Exhibit 2.

Becausé neither the original plat nor the substitute
plat met statutory requirements for a complete dedication
of the public Ways shown thereon at the time they were re-
corded, their recordation amounted to only a common law
offer of dediéation requiring acceptance in one of the
modes recognized by law to complete the dedication.

On the original plat "Atlantic Boulevard" is desig-
nated as "Ocean Avenue," and will be so referred to here-
inafter.

An examinafion of the two plats shoﬁs that "Ocean Ave-
. nue" consists of the entire strand or strip of property
between the eastern boundary lines of the easternmost lots
and the edge of the Atlantic Ocean. The strand extends
some twenty-six (26) blocks along the ocean, as laid out
on the original plét.
| The ofiginal plat from lst Street just south of Rudee
inlet to its northernmost boundary is essentially the old
City of Virginia Beach prior to its consolidation with
Princess Anne County in 1963.

The eastern boundary of this strand meanders as the

margin of the sea. It is not clearly delineated by dis-
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tiinct stralght lines as are the streets on the plat.
Oon the original plat the words "Ocean Avenue" are

written in large script in two places along the strip. In

o

ne place the letters cover the entire area between the
casternmost lot lines and the shore line of the Atlantic
Ocean. In the other, the letﬁers cover what appears to be
a grassy area immediately adjacent to the easternmost lot
|

" lines.

It is essential in determining the nature and extent

(@)

)f a dedication by map or plat to examine all lines, letters,
ymbols and other characteristics used thereon. The prin-

:iple is stated in 23 Am. Jur. 24, Dedlcatlon, §26

.Y .hu_mwu

1 "The purpose of the interpretation or

’ consturction of a map or plat by which a
dedication is apparently made is to deter-
mine the intention of the dedicator. A plat
or map must be fairly and reasonably constru-
ed in accordance with the general rules
pertaining to the construction of deeds or
other instruments granting or pertaining to
real property. It must be construed as a
whole; all lines, figures, letters, and
records used thereon must be considered. 1In
~short, no part of a plat or map is to be re-
jected as superfluous or meanlngless, if it
can be avaided.

It seems manifest that it was the intent of the Nor-

folk and Virginia Beach Railroad and Improvement Company

gn having its plat made and the intent of its grantees,
glfred N. Chandler and Arthur S. Chandler, in recording

Lhe plat to dedicate this unique strip bordering the Atlan-

tic Ocean not simply as a street in its usual sense, but as




a public right-of-way to be used as a beach, a place to

éxperience all of the grandeurs of the sea, an area for
relaxation and recreation, - in short, a seaside recreation
 area'to attract and be enjoyed by the public.’

Plaintiff's Exhibit 12 is a photograph, a part of

thch’shows the area‘in question in this case. It also
éhows the Atlantic Ocean, the beach area, a éanreté bulk-
head and walkway with railings and lights, the‘grass area,
the walkway immediately adjacent to the plaintiff's property,
éll as it existed in July, 1938. It bears eloquent testi-
mony as to the purpose for which this area, designated on
the original plat as "Ocean AVenue," was intended to be
&sed by its dedicators. The photograph shows scores of
people bathing in the Atlantic Ocean, sunbathing on the
Eeach, sittiﬁg on benches, relaxing and sunning in the
drassy aréa,_and éhildren using playground equipment placed
in the grassy area by the plaintiff's predécessor who
5perated "Seaside Park" at the time. It illustrates and
gstablishes that the intent of the original dedicator of
the area that it be used in its entirety by the public as
q'seashore recreation area was at that time, and had been

for many years before, an accomplished fact, as further

feflected by similar photographs taken in 1926. Plaintiff's

Exhibits 9 and 10.
1

It is the contention of the plaintiff that the placing

on the lawn area between their building line and the con-




crete "boardwalk" from time to time various attractions for
public use and enjoyment including a structure referred to
aé a game building erected about 1945 which was destroyed
by fire in 1955 and was not replaced, amounted to a with-
: drawal of the offer to dedicate this lawn area for public
-use before it was accepted.
Tﬁé plaintiff relies on the case of May v. Whitlow,

201 va. 533, to support their contention that acceptance

of a part of an offer of dedication does not constitute
'aéceptance of the whole. We find the facts of that case
readily distinguishable from the situation preéented in
tﬁe case before us. |

| The subjéct of controversy in the May case was a county
rbad, known as Court House Road,-with a width of 30 feet
whiéh‘had existed for many years prior to 1909. Two plats,
called the Bragg plats, made in>l909 énd 1910, subdividing
property along the road were recorded. The old Court House
Road was renamed Court Street and was shown as having a 60
foot width. The plats failed to comply with the formal
requisites for a complete statutory dedication of the road,
but were sufficient to constitute a common law dedication,
or offer of dedication of an additional 30 feet of right-
of-way to that which already existed.

: From 1910 to 1957 the property owners along old Court

House Road built homes, erected fences, planted hedges,

trees, ornamental shrubbery, leaving no land available for

11




highway purposes beyond the original 30 foot easement. They
héldi undisputed possession continuously until 1957, when
t%e State Highway Commission first asserted claim to a 60
foot wide right—of—way for the purpose of constructing a
néwvhighway.

Thus,we see in the May case there was no acceptance of

the offer of dedication of any part of the additional 30

foot right-of-way shown on the 1909 and 1910 plats in any
manner recognized by law for some 47 years. Quite the con-
tiary, the property owners occupied and held undisputed
gossession of the entire additional 30 foot right-of-way
Qith no part thereof being used in any manner whatsoever by
the public;' There being no evidence of any acts of accep-
tance of the 1909-10 offer of Bragg to dedicate the addi-
tiqnal 30 foot right-of-way under the facts aslthe trial
cdourt found them to be, it was held that there had been a
ﬁon4acceptance and that the property owners by their con-
éuct withdrew and revoked the offer of dedication.

| We find in the case before us a number of acts showing
acceptance by the governing bodies concerned, the public in
general, utility cbmpanies, the conduct of the plaintiff
and its predecessors in title themselves, and other cir-
cumstances peculiar to the unique nature of the right-of-way
in” issue here, all of which Qill be more particularly men-
tioned hereinafter.

The City relies substantially on the case of Virginia

12




Hot Springs Company v. Lowman, 126 va. 424, as authority
for its position that acceptance bf the wholé.dedication
is sufficiently évidencéd by the use of a part theredf,
and the remainder may be uséd as needed. The principle is

stated at page 434:
"... But the acceptance need not

follow the offer of dedication at once. It
is suvvicient if made within a reasonable
time and before the withdrawal of the offer.
... It is not necessary that the acceptance
should be evidenced by an immediate use and
occupation of the whole of the land dedicated,

- but if a part of it is so used and occupied,

. with no indication of an intention to refuse
or to abandon the residue, the use and occu-
pation of such residue may be postponed until
the public necessity or convenience requires
its use."

We do not perceive that May v. Whitlow repudiates the

doctrine of partial acceptance as recognized in Virginia

Hot Springs Company v. Lowman which follows the general

rule as stated in 23 Am. Jur. 2d; Dedication, 846:

"An offer of dedication need not be
accepted in its entirety; the property
offered for dedication may be accepted in
part and the remainder rejected. The pub-
lic is not compelled to assume the burdens
imposed by accepting every part of the
offered dedication. However, acceptance
of a part of a tract offered for dedication
may be of such a.nature as to indicate an

" intention ultimately to use the whole for
public purposes. This must necessarily be
a question of fact to be determined in view
of the circumstances of each case, such as
the nature of the use made of part and the
condition and location of other parts."

13




The area claimed by the plaintiff in this case, is
ﬁaft of the ocean-front area which may be quite accurately
described as the economic life line of the resort community
of the City of Virginia Beach. There can be no questidn as
to ité value not only to the owners of the various lots
shown on the original plat but also to the general public
who come to Virginia Beach to enjoy its seashore and all of
the attractive features which it offers. For many years,
tourism has been, and still is, the lafgest single industry
of the city. |

"Acceptance of a dedication will generélly be presumed
where use of the dedicated property is shown to be benefi-

cial to the public." 23 Am. Jur. 2d, §74. "Where a dedi-

cdtion is beneficial to a donee without imposihg any burden,
acceptance will be presumed as of the date of dedication."
Ei. Foofnote 13. "On the issue of whether there has been a-
dedication, the intent, purpose, and importance of the dedi-
ca‘tion to the public may be considefed, as well as the con-
duct of the public authorities subsequent to the purported

dedication." 1Id. §76.

The mere sale of lots by reference to a.plat by an
owner who has sub-divided his property may alone be suffi-
cient to effect a completed dedication of streets, parks,
and other places designated on the plat for public use.

The following statement of the law is found in an annotation

14




in 63 ALR, beginning at page 671:

"There are numerous cases illustrative
of the general rule that a defective statu-
tory dedication, or an ineffectual attempt
to make a statutory dedication, will, when
rights are acquired thereunder by third
persons, operate as a Common Law dedication.

"Thus, in Maywood Co. v. Maywood (1886)
118 I11. 61, 6 NE 866, where an attempt to
make a statutory dedication of land for park
purposes did not comply with the statute
because the plat did not give the length and
width of the streets and blocks, it was held
that the acts of the owning corporation in
selling lots by reference to such plat were
sufficient to constitute a Common Law dedica-
tion of the park.

"In Marsh v. Fairburry (1896) 163 Ill.
401, ..., it was held that though a plat was
ineffectual as a statutory dedication of a
public square marked thereon, because it had
not been acknowledged before the officer -
designated by the statute, it was nevertheless
effective as a Common Law dedication, the owner
having sold lots with reference to the plat."

The concept is expressed thusly in 23 Am. Jur. 2d.

Dedication. 825, at page 22:

"The doctrine of dedication by plat or map
is frequently connected with the sale of lots
shown on a plat or map. By making such a sale,
the owner of a tract of land manifests an intent
to dedicate the streets, alleys, parks, squares,
or other places designated on the plat or map
for public use, unless a contrary intent is
shown, ..."

Expressing the same principle, we find in the 1971
Supplement to the authority cited immediately above the

foéllowing:

"It is well settled that when a plat is
recorded with streets delineated thereon and
lots sold with reference to the plat there is, .




so far as the public is concernéd, an incipient
‘dedication of such streets. Volpe v. Marina
Parks, Inc., 101 RI 80, 220 A24 525."

Since lots have been‘sold by reference to the original
map or enlarged substitutes thereof, and,'as Qe have found,
éhe strip described on the plat as "Ocean Avenue" is vi-
éally essential to‘the value, use and enjoyment of the

i

owners of lots shown on the map and the public as a sea-

i ,
shore recreational area, a complete common law dedication

of the entire strip as a public right-of-way for such pur-
poses has long since been effected.

j . As preViQusly indicated, the evidence_shows acceptance
éf the offer of dedication in a number of other ways by
évents which occurred throughout the years. |

! These will be enumerated in chronological order:

i 1. On April 16, 1906, the Town Council of Virginia
Beach &otéd'that certain streets "be adopted" including
"Ocean Avenue" from "Hall's Line north". "Hall's Line"
gegins at a point on "Ocean Boulevard" (Ocean Avenue)
approximately two blocks north of"Lake Rudee" and runs in
a generally southwésfwardly direction. The northern boun-
éary of the town of Virginia Beach at that time was stipu-

lated by counsel to be 26th Street, and'did not include the

area in dispute here. See Defendant's Exhibit 9.

| 2. On June 27, 1921, the Board of Supervisors of
Princess Anne County, in which the parcel in issue lay at

ﬁhe time, entered into an agreement with the Norfolk and




" Southern Railway Company éuthorizing the railway company
to erect leee and string wires in reads and streets enu-
merated and shown in red on a blueprint attaehed to the
agreement. ‘The agreement is recorded in Deed Book 110, at
pege 218, in the Clerk's Office of this court._ A copy was

introduced in evidence as Defendant's Exhibit 11. The ori-

ginal blueprint referred to was received in evidence as

Defendant's Exhibit 13. The first item listed in the agree-

ment is "Atlantic Blvd. (Ocean Avenue) from 26th Street
north to 40th Street". The blueprint shows a red line to
the east and actually touching the easternmost boundary
line of the plaintiff's property along its complete fron-
tage including the parcel here in issue.

3. About 1927, the Town of Virginia Beach constructed
a concrete bulkhead and walkway in front ef the plaintiff's
preperty and extending many blocks to the nerth and the
south. Although the plaintiff, by counsel, has stated that
it makes no claim to the boardwalk or beach area "at this
time," both the boardwalk and beach area are located within
the strip designated as "Ocean Avenue" on the original plat.
. 4. By agreement dated August 19, 1930, the Town of
Virginia Beach contracted with the Virginia Electric and
Power Company for the Power Company to furnish the entire

municipal light and power purposes of the town. Defendant's

Ekhibit 10. This agreement refers to another agreement

between the Town and the Norfolk Southern Railroad Company,

17




dated July 20;1927, by which the Town conveyed to the
Railroad Company the street lighting system "for Ocean
Boardwalk between 5th and 35th Streets, in said Town". It

is clear fhat:the Town had previously erected and maintainea
the lighting system for the boardwalk portion of "Ocean Ave-
nue". The power company agreed to furnish, maintain and
operate street lights of the type and capacity specified on
a map schedule attéched to the agreement and markea "Exhibit
A". The map schedule shows lighting fixtures airectly to
the east and in front of the plaintiff's propérty on a cen-
ter line located, by scale, approximately 45 feet from the
plaintiff's eastern boundary line.

Maxton S. Gray,_Line Foreman for the Virginia Electric
and Power Company, testified that light fixtures were er-
ected\within a ten foot easement west of the boardwalk curb
in'ernt of the plaintiff's property. He stated that he
had been upon the property many times to make repairs and
changes. He recalled that in 1948 new and improved poles
réplaced the old_ones. According to this witness the poles
afe actually erected on an apron extending 3 feet out from
the walkway. Repairs.were again necessary following the
Mérch 7, 1962, storm. Plans for repairs were submitted to
and approved.by the City Engineer.

5. Robert Hofheimer, manager of Seaside Amusement
Park for Seapines Amusement Corporation, thelplaintiff's

immediate predecessor in title, from 1936 until the property

18




was purchased by the plaintiff in 1943 (the plaintiff's deed
béafs date of Januafy 3, 1944), testified that while he Was
manager temporary displays and attractions were set up from
time to time, that there was a bandstand there at one time,
but that the lawn was "a gray area -as far as we were con-
cerned". He testified that he was hesitant to put perman-
ent things on it.

6. By a contract datea December 30, 1946, the Town
-of Virginia Beach granted a franchise to the Virginia Beach
Gas Corporation to furnish gas to the_"population" of the
,ﬁbwn as a pﬁblic utility company for profit pursuant to an
ordinance which had been adopted August 5, 1946. Under the
ordinance an exclusive franchise was granted to the Virginia
Beach Gas Corporation to lay, construct and‘maintain gas
pipe lines and facilities in the streets, avenues, alleys,
lanes and pubiic places within the Town of Virginia Beach

for a period of 30 years. Defendant's Exhibit 1.

William R. Benkert, a gas construction fofeman with
the Virginia Electric and Power Company, stated that in
1946, he was employed by the Virginia Beach Gas Corporatioh
as a construction supervisor. Under the franchise grant of
the Town of Vifginia Beach the gas company commenced laying
lines in 1947. He testified that he supervised the under-
ground installation of gas mains 39 feet inside the parcel
which the plaintiff claims, and the mains are stdll in

place where originally installed.

19




7. The plaintiff acquired title to the Seaside Amuse-
ment Park prOperty by a deed dated January 3, 1944, from
Sea Pines Improvement Corporation for a stated consideration

of $275,000.00 Plaintiff's Exhibit 6. As far as the evi-

dence discloses the first indication of any claim to any
part of "Oceén Avenue" is found in a 1etter‘datéd June 21,
1960, addressed to Mr. Roy Smith, who was City Attorney at

" the time, from L. L. Underwood, Jr., attorney for Seaside
gark, Incorporated, and Greenco Corporation. The two cor-
porations are treated as one and the same entity in this
proceeding inasmuch as the owners and officers of the two.
corporations are identical.

| The leﬁter was introduced in evidence and marked Com-

plainant's Exhibit 21. It refers to a written complaint

received from city officials of Virginia Beach in a letter
&ated June 16, 1960. After saying that "it is not the de-
sire of my clients to litigate the rights of any party in
and to Atlantic Boulevard (Ocean Avenue) at this time,"
counsel stated that it was agreeable to_his cliénts "to
remove from the parcel of property which appears to be
Atlantic Boulevard (Ocean Avenue) the concession which is
now being operated by the subjéct corporation and known as
the 'basket ball game' if this concession is objectionable."
The letter referred to a certain outdoor platfofm which
"has been for many years past and for the present summer

season used for free entertainment to patrons of Seaside

20




- Park and Virginia Beach in general... " It expressed the

/
t

hbpe of the operators of Seaside Park that they "may con-

tinue to use the area as in the past by special permission

\
of the City authorities."

%v The letter further stated " (t)he objections complained
o& are of a temporary nature, qnd are only used during the
summer seaéon. Free entertainﬁent of this nature is bene-
ﬁicial to both the patrons of Seaside Park and the‘guests
df the Virginia Beach area." |

8. With reference to rebuilding a stage in the "lawn
gfea" (a pbrtion of Ocean Avenue), after its destruction in
ﬂfhe March 1962 storm, Joel B. Cooper, Attorney at Law and
éon of one_of its principal stock holders, addressed a let-
ter, dated April 3, 1962, to the Attorney for the City of

' Virginia Beach. The létter stated that Seaside Park, In-
éorporated, had extended its liability insurance to include
ﬁhe City of Virginia Beach and that "Seaside Park, Inc.,
gtipulates that the stage is considered a temporary struc-

ture, removable at the w1ll of the City Counc1l or others

duly authorized to order its removal. Defendant's Exhibit

9., This letter complied with a resolution adopted by

the Council of the City of Virginia Beach on April 30, 1962,
Whereby a permit was.grantéd to Dudley Cooper} President
éeaside Park, Inc., to construct and maintain a temporary

étage "on the ocean front at 3lst Street" subject to cer-




tain conditions including approval of the plans and speci-
fications by the City Engineer, to be used for free enter-
tainment only, an agreement to save the City harhless from
aﬁy liability, and that the permit was "revocable at the
will of the City Council and that upon revocation Seaside
Park, Inc., agrees to remove said stage and restore the

City property." Defendant's Exhibit 4.

10. On January 2, 1970, the Building Inspector of the.
City of Virginia Beach gave notice to "Seaside Amusement
Park, Mr. Dudley Cooper, Owner, that the stage located at

Ocean Front (Ocean Avenue) and 3lst Street must be removed

within ten days as it is on city property." Plaintiff's

Exhibit 11.

| In addition to a number of court séssidns devoted to
the presentation of evidence and argument of counsel from
May 21, 1970, to January 20, 1972, the court, with counsel
gnd parties in interest, visited Seaside Park. The parcel
in issue and the surroundihg area was observed. The plain-
tiff's permanent structures appeared to be in line with the
buildings of other property owners in both directions along
the ocean front. The stage and a few portable bleachers
were found within the 125' x 52' parcel claimed by the
plaintiff. The stage was approximately 20 feet square and
consisted of a plywood platform about one foot off the
ground with lights strung on wooden poles around the peri-

meter. It could be readily dismantled.




No other structures of any type were found within the
I

lawn area in front of the plaintiff's property or in the
ﬁawn area in front of the property of others to both the
north and the south as far as could be seen.

The location of the gas lines installed in 1956 pur-
suant to a franchise granted by the city was indicated as

béing 7 feet from the plaintiff's eastern property line and
i .
w@thin the parcel claimed by the plaintiff.

[ In summary, we find that all of "Ocean Avenue," as it

hés been hereinbefore described, was dedicated as a sea-

'shore recreational area for the benefit of owners of the

lots shown on the original plat and the public in general;
.tﬁat because its punpose was and is beneficial to the pub-
lﬁc, its acceptance is presumed as of the date of dedication,
July 23, 1900; that the sale of lots by reference to the
original plat created a complete dedication of all of

"Ocean Avenue"; that use by the public of the'beach, board-

13 .
wa;k, and lawn pottions of "Ocean Avenue,

as shown by the
plaintiff's own evidence, that acts of the governing author-

ity in installing lights, granting electric power and gas

1

fr%nchises, constructing seawalls and boardwalks and main-
taining the beach portions of "Ocean Avenue" clearly show

an 'acceptance and completed dedication of all of "Ocean Ave-

nue, " many decades before the plaintiff's claim of a with-

drawal of the offer of dedication.
f
i

1




"As distinguished from a mere revocable

license and an unaccepted offer to dedicate,
a dedication once completed is in its nature
irrevocable. The dedicator cannot resume
control of or convey the land free from the
public easement; he or his successor can

' reclaim the use of the property only when the
object and purpose of making the dedication
have completely failed. Even though a common-

; law dedication does not pass the legal title
to the land out of the party making it, it is
sufficient to defeat an action for the recov-
ery of the possession of the property as
against those who are using it im accordance
with the purpose and object for which it was
dedicated. No obstruction of the subject of
dedication or encroachment on it by the dedi-
cator or by anyone else will affect the dedi-
catdon or impair the right of the public to
its benefits, unless the land so dedicated
has been abandoned by the public or by the

! proper authority, or the highway has been va-
cated in due course of law.

" An attempted revocation after the dedi-
cation has been accepted is ineffective; such
an attempt is merely a trespass, that is, a
‘ wrong against the right of public user." 23 Am.
! Jur. 24, Dedication, B60.

]

Furthermore},we find the use made of the lawn area by
t@e piaihtiff-and its predecessofs has been entirely con-
sistent with the purpose for which it was intended. Free
eqterteinment.was provided for the general public by spe-
cfal permiSsion of the city. Such use and limited purpose
was expressed in unmistakable terms bf the plaintiff in
the letter written on its behalf by its attorney on June

Zlﬂ 1960, to the City Attorney. Plaintiff's Exhibit 21.

Still later, by letter of April 3, 1962, its attorney
wrote the attorney for the city'that the stage, which is

now and has been for over ten years the only structure of




eny kind onAthe lawn area adjacent tO'Seaside Park, "is
considered a temporary structure, removable at the will of
the City>Council or others duly authorized to order its
removal."
| On the besis of these representations the city granted
the special permission requested by the plaintiff in 1966 |
;nd 1962. ' The plaintiff is now estopped to make a claim
ﬂnconsistent and completely repugnant to the position it
expressed and which was relied upon by the city.

| With reference to the "game building" erected about
1945, and destroyed by fire in 1955, it would appear that
this structure extended about 20 feet from the plaintiff's
e@st property line and was about 100 feet long. The fact
that it was not rebuilt and considering the plaintiff’s
position as later stated in its aforementioned letters in
1960 and 1962, the plaintiff must have recognized that it
constituted an encroachﬁent, which, in our view, it did.

| For the reasons stated the court is of the opinion that
the plaintiff has failed to show that it or its predecessore
in title withdrew the offer of dedlcatlon of any part of
"Ocean Avenue" before the dedication was consummated by
.aeceptancevas to all portlons of it. |

: Therefore, it is the conclueion of thie court that the
right to use all of "Ocean Avenue," from the easternmost

boundaries of the ocean front lots to the edge of the Atlan-

tic Ocean, as a public seashore recreational area and all
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I

purposes incident thereto is vested in the City of Virginia

Beach for the benefit of the general public. The title and
interest of the plaintiff is subservient to the free and
unrestricted exercise of this right.

"By a common-law dedication the fee does
not pass; the public acquires only an easement
in the land designated for its use, or such an
interest in the land as is necessary for its
enjoyment of the use. The fee ordinarily re-
mains in the proprietor with the public hold-
ing the easement in trust." 23 Am. Jur. 24.,
Dedication, g57, p. 50.

f

By a common-law dedication of land, the municipality
écquires not only the easement of passage, but also the
right to grade and improve the surface, and to lay sewers,
dﬁains andlpipes for various utilities beneath and above
the surface. The municipality has authority to make or
contract for such improvements in the property as will make
it_reaéonably fit for the purpose of its dedication, pro-
vi&ed that the'reasonably convenient use thefeof by any
abutting property owner is not materially affected. See

23‘Am. Jur. 2d, Dedication, 857, p. 51.

Accordingly, the plaintiff's prayer for an injunction
against the City of Virginia Beach causing the removal of

the platform or stage from its location should be denied.

Filed May 4, 1972




ORDER

l This'matter came before the court upon the plaintiff's
petition for declaratory judgment and injunctive relief to
deteimine its riéht, title and interest in a certain parcel
of real property.125' x 52" immediately adjoining the eas-
ternlboundary of lots 1, 2 and the southern one-half of lot
3, iheblock 74; on a certain plat entitled, "Property of

Virginia Beacthevelopment Company," recorded in Map Book 3,
at page 177, in the Clerk's Office of this court, said par-
cel being a part of "Ocean Avenue" on the orignial plat, and

the responsive'pleadings filed in answer to said petition

for declaratory judgment and injunctive relief; upon tes-

timoﬁy and exhibits presented in ore tenus hearings on di-
vers i days in 1970, 1971, and 1972, a view of the property,
arguments and briefs of counsel. |

“Upon consideration of which the court rendered a writ-
ten opinion dated and filed herein on May 4, 1972, particu-
1ar-refefence'to-which is made as to the reasons for the
courﬁ's decision.

And it éppearing to the court that all of "Ocean Aveune"
as iﬁ has been described, including the parcel here in con-
troversy, was'dedieated{as a seashore recreational area for
the benefit of oWners of the lots shown on the original
plat;and to the publie in general and its acceptance is
presdmed as of the date of dedication, July 23, 1900; and

that}the sale of lots by reference to the original plat




created a éomplete dedication of all of "Ocean Avenue"; and
that use by the public of the beach, boardwalk, and lawn
portions of "Ocean Avenue" as shown by the plaintiff's own
evidence, thé aéts of:the governing authority in installing
lighés, grantihg electric power and gas franchises, con-
structing sea walls, and boardwalks and maintaining the
beach portions of "Ocean Avenue" clearly show an acceptance
and cdompleted dedication of all of "Ocean Avenue" before
the plaintiff's claim of a withdrawal of the offer of dedi-.
catién, ail as more particularly set forthvin the court's
opinion of May 4, 1972, which is incorporated herein by
reference.

jTherefore, it is ADJUDGED, ORDERED and DECREED that the
offer to dedicate that portion éf "Oceaﬁ Avenue" claimed by
the plaintiff as described above was accepted by the gover-
ning authority,'thereby effecting a complete dedication,
before withdrawal of the offer by the palintiff or its pre-
décessoré in title; and that the right to use all of "Ocean
Avenue" from the easternmost boundaries of the ocean front
lots to the Atlantic Ocean as a public seashore recreational
area and all purposes incident thereto is vested in the City
of Virginia Beach for the benefit of the general public, the
title and interest of the plaintiff being subservient to the
free and unrestricted exercise of such right.

It is further ADJUDGED, ORDERED and DECREED that the
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injunction prayed for against the City of Virginia Beach
causing the removal of the platform or stage from its locaf
tion is denied.

Counsel for the plaintiff has duly noted its objection:
and exception to the ruling of the court.

Filed June 21, 1972




ASSIGNMENTS OF ERROR

1. The.Cdurt erred in rendering judgment against plain-
£iff by its decree of June 21, 1972.
| 2. The Coﬁrt erred iﬁ admitting into eviaenée defen-
dant's Exhibit No. 7, being the minutes of a méeting of the
town council of Virginia Beach on April 16, 1906.
3. The Court erred in admitting into evidence defen-
dant's Exhibit No. 8, being the Hughes map of Virginia Beach.
4. The Court erred in admitting any evidence of events
occugring after June 21, 1960, to-wit:
(a) Defendant's Exhibit No. 2, being a letter of
April 3, 1962;
(b) Defendant's Exhibit No. 3, being a letter of
- May 2, 1962; |
(c) Defendant's Exhibit No. 4, being minutes of
- meeting of Town of Virginia Beach on April 30, 1962}
(d) Defendant's Exhibit No. 5, being resolution of
City of Virginia Beach Council of September 12, 1966;
(e} Defendant's Exhibit No. 6, being an undated
drawing;
(f) Defendant's Exhibit No. 14, being an ordinance
of the City of‘Virginia Beach dated May 27, 1963; énd
(g) Testimony of witness M. S. Gray as to activi-
. ties and easements of Virginia Electric and Power Com-

- pany in 1962 and before.
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5. The Court erred in admitting into evidence defen-
dant's Exhibit No. 1, being a City of Virginia Beach fran-
chi;e.agreement.with Virginia Beach Gas Corporation..

- 6. The Court erred in admitting into evidence the
testimony of witness W. R. Benkert as to the laying of gas
mains about 1955.

| 7. The Court erred in admitting into evidence the
tesfimony of witness Robert Hofheimer as to the claim of
ownérship of pléintiff's predecessor in title.

Filed July 19, 1972




STATEMENT OF COUNSEL FOR APPELLANT

Sy

[TR. I, page 11]

""“.“‘5"& 177

The City is.claiming{thgt thiélis a éublic ".;;
street,'having been duly,dédicated as such, :;;
and the plaintiff is claiming that it was ) o
never dedicated and that at mostlfhefe was

an offer of dedication which was withdrawn.

* k k * %

COLLOQUY BETWEEN COURT AND COUNSEL FOR APPELLEE

[TR. I, page 12]

THE COURT: This was the law applicable
to dedication of streets, I take it, at the |
time this plat was put to record on March 16,
1908. Is that correct; Mr. Marshall? ”

MR. MARSHALL: Sir? Yes, sir.
| THE COURT: You do not contest this

is the applicable law?
MR. MARSHALL: I do not contest this.

* % * % %




STATEMENT OF COUNSEL FOR APPELLANT

[TR. I, page 19 to pagé 20]

The accurate.statement in the motion for

judgment should read that the deed described

| |
. in paragraph 4 conveys by express terms riparian
rights. | | |
C THE COURT: You wish to amend your
Imotion for declaratory judgment?

MR, WORTHINGTON: Yes, sir, we wish to

amend that,

i | |
b THE COURT: Any objection, Mr. Marshall?

MR. MARSHALL: No, sir.

* % % % %

[TR. I, page 21 to page 22]

Now, we get then to what constituteé'
- acceptance of a‘dedication of a public‘street.
, And oné of the most impor tant thingé in
resolving that question facfually, Your Honor,
is the time element, and we éxpect to show
' and have shown by the stipulation of the
\‘admissibility of Plaintiff's Exhibit 1 that
the plat was recorded in 1908, and the
| evidence we expect to show will be that so

 far as the City is concerned nothing was done




as to any of the area platted as to ~-- as
Atlantic Boulevard for nineteen years, and
the evidence will show that in 1927, which

is nineteen years after the plat was offered,

that the City came along on the eastern boundary

of the portion of Plaintiff's Exhibit 1 platted
as Atlantic Boulevard and took over an existing
.wooden-walkway there that the plaintiff's
predecessor in title had erécted, and replaced:
it with a concrete so-called boardwalk which
runs for many, many blocks or miles up and
down the oceanfront in Virginia Beach, and )
that this boardwalk is somewhere between fifteen
and twenty feet wide, and left after its
construction the fifty-twé feet wide that we
have in dispute here, so that the boardwalk
area, having been erected in 1927, is not in

dispute.

* * * *x %




[TR. I, page 35 to page 36]

| MR. WORTHINGTON: We are claiming

| the rights to the boardwalk and we are claiming
| the riparian rights, but we don't expect that
.affects this particular strip. -i thiﬁk our - -
people that come there to bathe‘haie certain"

riparian rights to go down to the shore.

| THE COURT: To the exclusion of others?
. MM‘ —— e
MR. WORTHINGTON: I don't want to

create an issue on that. I don't know. It is
not before Your Honor.

* % % % %

STATEMENT OF APPELLANT'S COUNSEL

[TR. I, page 36]

I am authorized to say they don t

- romras cn g s o e ———— e e 11 s . .
N ¢ it st - e o

ever expect to claim to exclude others from

{ e — s+ o m——— e

the beach. S

* k% k% k *




EXCERPTS FROM THE TESTIMONY OF THE WITNESS EDWARD H. CHURCH

[TR. I, page 44]

Q Would you state how long you have
resided in v1rginia Beach? .' :' |

A Past twenty~five years. |

Q | And are you familiar with the area
of Virginia.Beach where the Seaside Park is located?

A Yes, I am. |

* * % % %

[TR. I, page 45]
Q All right, sir. Within the last
eighteen years have you had any occasion to see Seaside

Park area with any frequency?

A Ooh, five or six times a month. "f  ﬁ;
Q What has your occasion been to observe

the park? | | R
A Well, I'm chairman of the erosion -

,commission and I inspect the condition of the beach
from'7th Street to 35th Street, oh, sometimes two or
three times a week, sometimes once or twice a month.
But I have been doing it ever since the commission was

started‘in 1952.




[TR. I, page 46]

! o Based on jour observation of this area over

‘ . the ?eriod'you_have described, can you tell us what

‘ activities you have observed on the lawn area I have .

1 designated and also from 30th to 33rd by the pafk?

A Well, és I recall, from 30th to 3lst .

Street there's nothing of any perménent nature ever
been, There is a bandstand or exhibition stand --
I don't know what ydu would call it =-- just north of
31st Street that sits on that lawn areé."And also
I have observed some aerial acts there where they have
Had poles and tied down and where they.would perform -

on trapeze and so forth.
* k * * %

[TR. I, page 47 to page 48]

Q ‘ You have noticed an aerial act there
' and a bandstand or stage? '
A The aerial act would not be a

peimanent thing., It would dependAon whatever free acts

_the park was putting on at that time. But I have noticed
many aerial acts out there during the summer season.

Q On the lawn area?

A On the lawn area.




Q All right. Can you recall any other
acts or structures, either permanent or temporary,
from your observation?

A As T stated before, the only permanent:
| structure I have seen there was thaﬁ -~ I don't know
whether you call it a bandstand, but I think you-all
know what I am talking about. There's a built-up
platform/fﬁere and it looks to be of‘a permanent nature
to me. | |

Q I see. And to your observation over
that period of time was the area we have described
ever used as a street or a public thoroughfare?

. A Not to my knowledge, other than the
people going across it to get to the boardwalk or to

the beach.

* * % * *

EXCERPTS FROM THE TESTIMONY OF THE WITNESS H. B. KELLAM

[TR. I, page 50]

Q ~ All right, sir. Weli, can you state
approximately what year your recollection of the park

and its activities goes back to?

.~

A I suppose I would say from recollection .

from the standpoint of the early '20s.

* * * * %




[TR. I, page 51 to page 53]

Mr. Kellam, eould you state for me what acts
or activity on this lawn area'that we have described
that you have observed from tiﬁe to time over this
period that you have been familiar with Seaside Park?

' A Well, I remember in particular the --
THE COURT: Mr. Kellam, the area
that's in issue here is from the western edge |

\of the concrete walk -- | |

| THE WITNESS: Yes, s1:.

THE COURT: . -- the boardwalk, as you.
refervto'tt and extending approximately
fifty-two feet to the east, and abutting fhe

lots that are shown there.

BY MR. TURNER:
Q All right, sir.

A | I remember a band shell which I refer
to as a band shell, and it was a permanent type of what
de used to call a summerhouse, but it was used as a |
band shell and musical renditions there in the evenings.

Q Do you recall approiimately when that
structure was in existence’ |
| A Well my recollection was in the

early or the middle '20s that I remember the first one

there. - 39




‘MR, MARSHALL: The court would note
. my objection to this tesfimony.v I won't restate
it each time. | _
| MR. TURNER: You mean the whoie
testimony about anything on this area?.

MR. MARSHALL: Yes, sir.

BY MR. TﬁRNER;

Q All right, sir. In addition to that
structure what acts, if any, orvperformances do you
recall being conducted on the laﬁn area?

A Well, I recall a number of entertainment-
type of acts. To my recollection there was a high wire
act and there was a diving pole, a man diving into a
small container of}water, as it appeared to me in

those days anyhow. There was to my recollection a

weight chalr where -- scales where a man guessed your

weight, things of that nature.
Q ~ All right, sir. Can you state whether

or not inAyour own memory you can recall any fireworks

displays being conducted --.

A Yes, sir.
Q ~-- on this lawn area?

A Quite often.
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of time when these displays were conducted?

A _ . Well, that goes-back a number of years

-also, but since I was a child I could and when I had
:the'opportunity to go to Virginia Beach, which wasn't
‘as often as a child does today, but it was some thing
that was quite unusual and very thrilling to a child.

Q | All right, sir. And within your
:memqry hés this lawn area we have described ever been
;used as a public street?

A Not to my knowledge.

* % % % %

[TR. I, page 57] |
Q  With respect to Plaintiff's Exhibit
No. 9,.wﬁich you have just identified, can you state
the disténce from fhe edge of the boardwalk any of
these bulldings were located? .
| A No, sir. No, sir, I couldn't.

Q Would ybur answer be the same with

respect to the other one?

A Yes, sir. Never had any idea.

* % % k *

Q Can you recall the approximate period




EXCERPTS FROM THE TESTIMONY OF THE WITNESS H. L. GALLOP

[TR. I, page 62 to page 67]

- Q Mr. Gallop, I'd like to point out to
you the area. The precise area';hat's in diSpﬁte in |
this case is just to the east of lots 1, 2, and 3 as
| shown in block 74 on Plaintiff;s Exhibit 1, and 1t is
the area between those lots and fhe boardwalk north of
31st Street. | - '

i Have you at my request measured the distance
between the existing buildings on lots 1, 2, and the
aoutﬁérn half of 3 and the western edge of the concrete

boardwalk?
| A | Yes, sir.
Q .A11 right, sir. And.what did you find
that measufement’to be?
| oA Fifty-two foét.
| Q  All right, sir. |
f - “THE CCURT: Mr. Gallop, are all the
buildings the same distance?
MR. TURNER: Are all what?
| THE COURT: All the buildings the same
distance from the boardwalk? They are all
bﬁilt oﬁ the same line? | |

MR. TURNER: They are to my observation.

You want me to prove that with the witness?

L]
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| : .
question. Are all the buildings on the same
line? . ' |

THE WITNESS: Yes.
~ THE COURT: All right. Thank you.

BY MR. TURNER:
Q ' Do 1 accurately understand from ypur.'
testimony, Mr.vGallop; that you have résided at'tﬁe
park yeér round since 19477 -
A | Yes.

|
, THE COURT: 1If you can answer that
Q All right. Now, will you state\for me
what -- within that period of time, from 1947 until the
‘ present, what activities you have observed on this lawn
| : area? o
‘ ' A We have had stages for free acts;
had free acts out there and had a train fhat run up~an€;?'
| down the boardwalk’ there on the front, had games all |
,;oqf there on the front and had rides down on the front.
‘ | Q | Can you state whether or not there |
were ever aﬁy‘concession stands on that area to you
memory? |
A | 'Conceésion stands all in the side
there on the back of the beach, facing the beach.
| Q : Can you state whetﬁerior not ﬁithin
yoﬁr memory there has ever been any structure, either
permanent or témporary, on this land area that I have
outlined for‘you?, | |
| \ A Nothing but where we have free acts

and all like that. We got a stage there now.




'that you can recall?

time .

eight years.

‘your memory was there ever any structure on that area

-~ ——

Q Before -- between 1947 and 1955 to

A Yeah. We had a hoist ride there one
Q A what, sir?
A A boist ride, right at 3lst Streat.

THE COURT: Would you describe what
that 1s; sir? |
THE.WITNESS: Where you get to knock

the ball up and tings a bell and you give cigars -

. . _ st

awsay. o
lﬁﬁféOURT: wgéAthis just amusement
facilitiés? | '
THE WITMESS: Yes.
THE COURT:' Wes it movable?
THE WITNESS: No, it had a wire fence
around it,
| THE COURT: .Had a wire fencé around it.
THE WITNESS: Yes, sir..
THE COURT: How .long was that there?
THE WITNESS: I guess étound éeven or




BY MR. TURNER: |
| . qQ Can you state whether or not that
in 1955 there was any occurrence at the park which

caused gsome destruction to buildings?

A That's when we had the fire,. in 155,
}Q There was a fire in 19557 |
A‘-“_ Yes. Burnt it all down. We had to

build over.

Q State whether or not to your memory
structures at the park before the fire were closer to

the.boardwalk --

A YES,sif.
Q | -- than ﬁhe existing étructures are?
A .~ Yes, sir. | _ |
Q - All right. To your mémory how much

closer were they?

A 1'4 say about twenty foot closer.
Q Closer to the -- |
A To the boardwalk.
Q -- boardwalk?
\ A Than they are now.
Q To your knowledge since 1947 has this

lawn area we have described ever been used as a street?
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A ~ No, sir.

Q - Who has maintained that lawn area,

Mr. Gallop? |
A We kept it up till about two years

ago. The City started cutting it about two years ago.

_ Q You mean from 1947 until two years
ago?r o
4 | A Yes.
| 1 Q What did you do in the way of keeping
it ub? u -
z _
A Well, wé cut the grass, filiedithe

holes up, kept it fixed up.

Q' And until two yéars ago was there
any assistance or zny offer of assistance --
h A No.

Q | -- from the City?

A Yo,




[TR. I, page 69 to page 70]

Q . But it is your testimony, Mr. Gallop,
that the city is currently maintaining that green area?

‘ A It is. They are cutting it now. They
are taking care of 1t.
Q Ybu don't object to it, do you?
A No, sir. |

* % % % *

EXCERPTS FROM THE TESTIMONY OF THE WITNESS H. S. SPENCER

[TR. I, page 71]

Q What is your occupation, Mr. Spencer?
A Roofer. '
Q And in that occupation have you ever

had any connection with‘Seaside Amusement Park?

! A Yes.
| Q@ And vhat did you do for Seaside?
A I was I guess you would call it 7
maintenanceman there for a few years.
Q What years were they?
A “Around '50 until about '54 or '55
Q And what did you do in your capacity°

of maintenance work?

A Well, general repairs to roofs.

* % % * *




[TR.

1, page 77 td page 78]

THE COURT: How large was this structure

that extended twenty feet towards the boardwalk

if you can recall?

THE, WITNESS: Twenty féet towards the

"~ boardwalk.

THE COURT: All right, sir, and if
it is that wide, how far did it extend in a
north-south direction?

THE WITNESS: That was & hﬁndred-some
feet. Now, exactly I can't tell you. There
was a building up here. 1 had to come into
this one here.

THE COURT: Did you build that roof?

THE WITNESS: No, I am a roofer.

THE COURT: Did you put the roof on
this structure? | |

THE WITNESS: I covered it once or
twice, but I had to come in way up here, 3lst
Street I think it is, and come up on this till
1 got up here.

THE COURT: And when was that structure
there? Do you know what year?

. THE WITNESS: When was it put there?

':THE COURT: No, sir.
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 THE WITNESS: No, I don'; know. I
. started working there in 1950.
‘THE COURT: You dién't put the roof
on when it was new?
| iHE-WITNESS: Not the original.
THE COURT: 1 see. But it was there
\when you came there in when?

THE WITNESS: When 1 came there in

1950.

* kx % * %

[TR. I, page 82]

Q ' Mr. Spencer, during the period 1950.
to 1955 when you performed some maintenance work at .
the park were you actually an employe of Seaside Park?
\ A Well, now, I don't know how to answer
that other than to say to you 1 considered myself an |

employe of Dr. Cooper, because I would get my ordérs.

mostly from uptown.




EXCERPTS FROM THE TESTIMONY OF THE WITNESS W. E. KLINEFELTER

[TR. I, page 83 to page 86]

Q All right, sir. And are you generally
familiar with Seas 1de Amusement Park? | '

A More or less., .

Q ~All right, sir;',And fbr wh#t.period.?ﬁél
of time have you been more or less familiar with 1t? -

A From '45, 1 imagine, on till today. "

Q T111 today. o

Can you state. generally with what frequency
7you have seen the park during that period of time? ;

i A I'm not quite with you.

Q . With vhat frequency? How oftehvwr
~ generally speaking -
A Three orlgour times a year.

: Q v And I point out for you on this plat
‘that the area in diséute is the so-called lawn area o
to the east of lots 1, 2, and half of 3 as shown on -- ;
in block 74 of Plaintiff 8. Exhibit 1 running north of
31st Street between those lots and the concrete

, bqardwalk.“-And can you describe for me what, if any,
activities you have observed in that area during the

period that you have mentioned from 1944 to the present?




A Hell the free act stage has been
on rhere. At one time there was a ‘train ride run up
and down through there. Along with the high wire acts
or trapeze acts. And the games that used to be along

there before the flre were built ‘out on about half of :

' that. o | |
Q When did this fire occur thatfyou
‘mentioned? | |
A 1955, | |
-Q Was that the year rhat you purchased

some concession -- o
A 1 purchaaed the meréhandise from this 57;'
man just before the fire. § o Q
Q Now, I show you a photograph which
' {s labelled Plaintiff's Exhibit 12-A and ‘ask you if
you recognize the structures shown on there? |
A 1 recognize the structure, but the Ny
swimming pool wasn't there. That had been filled in. :

: There was buildings built all up through here. ;n f&;;ﬁ,'
| Q = Was the building just to the right of -
that pumched hole there at the time? : , TL

A Yes, they were built out in front of
that and up I guess where this walkway here is now.
Q You mean there was an additional

structure not shown on there? - B . b

A -Yes, sir.




_ Q ‘ And how far -- was it at thia building |
with the holes punched? .
| A Started here and came this way.
THE COURT: When you say this _way
you mean towards the == o f'
A - Towards the nqrth}‘ And it“also.weht

towards the ocean.

BY MR. TURNER: | -
Q "Hdﬁ far did 1t:extend from that
building towards the ocean? IR .
A . Twenty feet. They ﬁere_twgnty-feet
deep and a hundred eighty foot long.’ o f? ' ?: L:'
MR.‘TURNER: Qould you'please,ahswer |
Mr. Marshall's questions? | . |
MR. MARSHALL: No quesgibns.‘
THE COURT: What type of structure was
it, Mr. Klinefelter? Would you describe 1t? .
THE»WITNESS: Well, they werélwooden .
structures. They had Iffhink around nine
different games at that time 1n them.
. THE COURT: Was the structure enclosed
on all four sides?
THE WITNESS: Yes, sir, it was enclosed

on all four sides. The front opened up with

: panela_when they opened for business.




THE COURT: But could be closed?
THE WITNESS: Yés, sir.‘

* k k k

EXCERPTS FROM THE TESTIMONY OF THE WITNESS R. HOFHEiMER

[TR. I, page 88 to page 901]
Q Mr. Hofheimer, when was'your first

connection with Seaside Park? When did you first observe
the park? . R '.-€¥£
v A | lWe115$all myslife;wfxswashlnmtheéi :
management department during ‘39 and-lho._ ST

Q Had you been ==

., A - It might have. been '40 and '41; T

don't.temember.-
Q Had you been at the amusement'parké

be fore 19307 . . . :
A Ybs."My family had an interest ;n
the amusement park from the time that.I was a;youngster;'
Q Would that period have coveréd 19387
A Yes. R V
"Q . Then I ask you do you recognize this
picture as being part of . the amusement park in 19387 .

A Ldee L




MR. TURNER: Okay, sir. '"««ﬂ}ta . \\J,
MR. WORTHINGTON: What are you referring

to?

BY MR, TURNER: | o
- Q The ﬁhotograph.that;Ioam'shaﬁiég you
.18 Plaintiff's Exhibit 12-A. o o : ;  1 '.';
IHE COURT: '12-A for identification.
BY MR. TURNER: R " L |
Q Mr. Kofheimer, referrtng to: thia A;g;“
photog:aph, can you show me approximately where 313: i
Street extended would ‘have been on the photograph? ‘"
A - .1 believe this photograph,is.facing o
south, and I would say 31st Street is just on thé-othér |

side of that building. Would have been. .

* % % * %

[TR. I, page 91 to page 92]

Q can you state what use was ‘made of
that lawn area I have outlined on, the plat duxlng the ™" RQf,{
sumner that you had a management position there? - ﬁd-:f

A If you remember,,that vas rtght prior
to the war, and there were lots and lots of eervicemnn
milling around. 1 believe that there ‘were. == LE my
memory serves me correctly, there was a mind-reading

"concession tn a trailer at the foot of 313t Screet -
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Q All righe. . .

A -- on that area. He waé-in”a’trailerfa7”~7
with his car and he had a loudspeaker set up there. '¥:;:f”

Q Do you remember any other activity

or acts or stands of that nature on the lawn area?

A I believe they set up temporary

displaya and entertainment things to go off and on.»';fjf”

X k Kk Kk k
[TR. I, page 93]

Q Concerning otner parts o:'tan Lawn

area between the buildings and the boardwalk do you

remember any other structures or activities on other

\ “
S ;

parts of Lt?

_ years that these things took place when you have b¢°n “{“

going down there for many years, and since'toq. It
seems to'me there was a bandstand there at one time, * . -
That's all. |

Q Anything else you recall?

A ’(No_reply); . |

* % % % %

A You know, it is hard to pinpoint the = .




[TR. II, page 40 to page 46]

Q Mr. Hofheimer, you have previously
testified that in the period pridflto 1942 you were;‘I
believe, an officer of Sea Pines?

A Not an officer, but I was affiliated

very closely with them.

’ Q You worked with --
f A  With them.
: Q And you have also testified that you

o .
were familiar with the use made by the company of the

area‘to the east of the property line?

A T |
| Q I ask you what was the'Opinion or the
‘atiitude of the c0mpany'with reSpect to o&nership of
. that land east of the property line, if you knob?
| | _v MR, WORTHINGTCH: Your Honor, we object
to what was the opinion or attitude of the
predecessor in tlitle on the ground that this
is hearsay and that the question at issue {#
not what an individual member of the public's
‘attitude was but whether ;he'publtc was using it.
THE COURT: 1 sustain the objection.

You may ask him what the reputation of the area,

whéther it was reputed to =--
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MR. MARSHALL: This is what I am comingﬂ_

to next, Your Houor. = . S
THE COURT: With respect to the righta o

or ownership, of the reputatton in this area. 5?*

MR. MARSHALL: This was my ‘next
questien. o : '% | ;

MR, WORTHINGTON: Your Honor, in the -
earlier question I think Your Honor has ruled
previously that reputation would not come in
fn the 19303'and<'&09;:because'itﬁi§ not |
ancient enough, and we make that point. : |

THE COURT: The older we get ‘the more"?;"

ancient we become.

MR, vJORTHINGTON 1 think the principle )
is clear. But I think -- we have got the
aqthorities here on the‘admissibility; -1t ﬁad
to be shown --. it must:felate to ancient matters
as to which direct evidence is not available --
presumabiy not available.‘ The reputation in
question musf be that of a past geneiation and‘
~ the declaration relied'upon to show the
reputafion:must be made by one now dead and we,* ‘
submit it doesn't fulfill any of those tests- |

whereas our offer of proof did
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506 under reputation evidence.

in 1it,

_ THE COURT:  Are they in the cqnjunctive?'
chey must show all this? |

MR, WORTHINGTO&; Yes., I am 'qﬁdti.ng ““ ‘
from American JurisprudeﬁCéREVidence se§tion --;;f
volume 29, AmericanSJuriéprqdencejéecongéﬁectibnﬁf;

~ THE COURT: All‘tight}; I'think?you aréﬁ%}
right. - ' . { R .‘. .

MR. WORTHINGTON: And these people

are aljve and we have brodght the live people

here and he's cross-examined them about what

‘the facts were, not what the repdtation was. <a7w

THE COURT: I sustain the objection.

Mr. Hofheimer, what was your'connectidnf;“”
with the Sea Pines, Incorporatéd? Wag that the -
namé? | ‘

THE WITNESS: 'Sea Pineé’Improvement -
Corporation:’ A N

\ THY COURT: Improvement Corporation.
What was your connection with that concern?
let me ask you this: Did you have any owﬁership
interest in 1t? |

THE WITNESS: My mother had ownership

~ THE COURT: But you did not yourself?
THE WITNESS: No. -
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THE COURT: Were you an officer or
director of the‘corporet{onéﬁ BRI
\ t THE WITNESS: - No, T wasn't. At that
time I was rather youﬂgt It was right before
World War IT Qhen I'wasiki Ling time and I B -thfo
spent two SUmmers down there and one winter. VR';
TIIE COURT: Is your mother still living? '
THE. WITNESS: Yes. - A .}
MR. MARSHALL: Couldn't get her as a.c-l‘
witness, Your Honor. = = | S
“THE. WITNESS: No RO _,
 THE COURT: Is'she incapaeiteteo?

‘-:THE WITNESS:"Well; don't embarrass me. -
THE COURT: I mean“is‘she'Unabie,to '
come to court physica11y7 | : :

o

 THR. WITNESS: Yes, and she wouldn t know. :

BY MR. MARSHALL: |
| Q Shke's had some memory failures I believe,

hasn't. she?
A : Plus the fact my brother and I handle

Vit for her all the time. e _
THE COURT: Were you handling the

property for her.at that - time?




THE WITNESS: Well, it was a cbrpnration;
we were minority stockholdefs.-ﬁAnd'we did
handle it for her. % |

THE COURT: Did you handle allbof her '4‘
gusiness {nterests in this'corporation?

THE WITNESS: Yes. o

THF, COURT: You may'procééd to ask ﬁim.?

MR, WORTHINGTON: - We saﬁe thepoint;'ﬁFi'

THE. COURT: . Yes; sir. ﬁe only can‘ *"‘
testify =-- | g
| MR. WORTHINGTON:I Whaﬁ's the.qqestidnﬁ'
he's supposed to be answering now?'_ﬂﬂ~" ”

THE'COURT:-aYou re-ask the quéstion,7¥7~”

PRV
i

. o

Mr. Marshall. Give Mr. WOrthington‘-f
 MR. MARSHALL: I have been sround so .
many times I will back up and stop. | |
| THE COURT: 'The position of the court
"i{s Mr. Hofheimer testified he was agént and a
part owner of the propérty. o
MR, MARSHALL: Yes, sir,
THE COURT: And as such an owner may
testify as to what 1nteres£ they had in the
propert&. : '. _ ' |
" MR, VORTHINGTON: All right. We make |

an additional objection on'that,'becaﬁse I don'f_

think that question has been put.
-




" THE COURT: Well, it has not. .
MR. WOFTHINGTON: - Let him rephrase the

question and we will see.;

BY MR, MARSHALL:
G Do you know what ownership interest el

awas claimed by Sea Pines Improvement Company in the area v;;“
to the east of the property’ 11ne as shown on‘the plat? S
MR, WORTHINGTON: Now, we would object
to that, Your Honor, because this is a violation
of the parol.evidence rule, the tltle being

‘evidenced by deeds of record which I think

have been 1ntroduced in evidence here, 8o the
ownership is a matter of law, and the ~--

THE COURT: Well ‘ask the question,
what ownership or right -- other incidences of
rlgnta of ownership in this partlcular property |
which is in COHCEut here today. :

 And you are going to except?
) MR. WORTHINGTON' We save the point,
Your Honor. - -

THE'WITNESS: Your Honor, it was a
gray area as far as my thinking was concerned.
We were hesitant-to put permanent buildings

there. But we did utilize it.

* % * % *

Lyt




EX(E:ERPTS FROM THE TESTIMONY OF THE WITNESS MRS. E. M. DUQUET

[TR; I, page 95]

v - Q . So have yon Been at the park as an
employe since 19447 . - ~
A ~ Since 1944,
]
Q v And what monthswof the_yea;~were you |
there? \ | _ §
| A ~ Since around,Ma& 1sé.to praétically #f.

well, two weeks after Labor Day, sometimes three weeks

after Labof DaY_-,‘___,__A__w

* ok Kk Kk *
[.TR. I, page 961
Q . To your knowledge has that area ever
been used as a public street since 19447
A - Not-that I know of.
| Q | | To the beét of your memory'what use
has beeh made of that lawn area?
| A Well, it's been made use for many
things. There were rides out there. We had a little

what they call an auto-train that ran all along.

* % k % %




[TR. I, page 97 to page 98]

Q | VWhat period of time does this represent,
Mrs. Duquet? | | | .
L A ‘That's after 44 and prior to the
fire in"SS.A.These things might have changed a little,.
butvthere was this train in here that used to go down,
make a loop near where the bathhouse wag, come back over
the lawn and back to the train station.

Q - Okay.

! A Now, the free act stage was out front

THE COURT: Louder, please.

A The free act stage was out frdnt.
" And also on the lawn -- when they had the high acts it

would be out on the lawn here.

ok ok Kk k
Q Do you recall how far this edge of
the outdoar stage closest to the boardwalk was from
the boardwalk? |
A From the boardwalk it was a very short
distance. It was almost on it. '

| | | THE COURT: Can you give us an

!
.

estimate?




, Tﬂﬁ WITNESS: Maybe two dr three fee;#‘
from the boardwalk. .

| THE COURT: Now, what was th&t, a
band stage, did you say? ,

THE WITNESS: That was a stage for the
free acts to perform on. One week we might
have  a stége act, the next week & high act.

And then the high act would be on the grass

area.




[TR. I, page 100 to page 102]

MR. MARSHALL: I would like to know

if she can tell ﬁe where the eastern, lot iine are
is of lots 1, 2, and half of 37. . - :‘,@?ﬂﬁgé”
THE WITNESS: ' This is 3lst, this is .{} '
31st Street fight here. Now, let's see. ’
| MR. TURNER:. If she's not a surveyor 
"1 don't know whether she'd.be qﬁa1if1ed to
locate the lot line fﬁr‘ygu; She canllocate;;:
it with respect to the edge of the boardwalk. - .
The lot 1line's not shown on there. “v_
.THE WITNESS : Well to my estimation
it would probably be around in thla section .
here. | |
MR. MARSHALL: I mean fhe eastern lot
line would be ruﬁning in this direction, the
eastern edge of each of these lots. |
THE WITNESS:’.YouAmean this way, east
andfﬁest? |
MR, MARSHALL: Yes,
THE WITNESS: Oh, I see what you mean

now.




THF. COURT: This line here, Mre. N
Duquet, referring to the Plaintiff's Exhibit
No. 1. This is the fronmt of these lot lines
'as shown on this plat right'héfé;?,f -

THE WITNESS: 31st Street. JThis is

31st Street here.

[TR.

THE COURT: I don't believe Mrs. Duquet

khows where they are.

* *k * % *

I, page 107 to page 108]

Q - These structures that you nave snown -

on this sketch was their position constant: or were

they shifted in location from time to time?

A = Those were- constant
Q ALl of them? L .t o el
A Those were constant, all those ==

you mean all these differen;_strugtqres_I‘showed?

Q You show games, and games ==
'A_ _ Qutdoor stage.
Q " How about. the games?  They always stay

in the same place?

o

‘A ., Most of the time. They would chénge




around from year to year. Sometimes they were in

éifferent places. Like'they might move something another
year to another end of the park.
Q They were not always all of them were
constant -- they were not all constant?
A You mean these gameés?
- Q This layout that you show here.

A That's the way I remember at first in

But the layout did change? .
It did change from year to year, but
ve had --
Q Now, this is'open to the public,
isn't it, Miss --
| A Yes.
Q ‘ Anybody walking down the boardwalk
can come in; in fact, you like to have them there?
A | We'd love to have them all come in.
Q No effort made to exclude theém,
obviously, then?

A




[TR.:II, page 64]

qQ .f Mow, have you ever been‘contacted by
anyone from thevvirginia Beach'Gaé‘Corporation'f-
| A | - Yes.
Q Excuse me -- concerning instaliation
of a line on thellawn area?

A I remember a call about the gaé line.

I don't know just when.

Q - Approximately when wvere you.—-
| A - I don't know just when. It was in the
'50s. S
. Q .. Can yod pin it down>just as ==
A th wég ﬁn the '50s somewhere.  I don't

remember just when.
Q Okay. and could you tell us about the
nature of the call?

‘Jell, it was in regard to putting in

U

.thefnatural gaslline,vthe Virginia Beach gas line. Then
I referred it back to the owners and let them take care
of it because I had nothing to do with it. |

| | d ~_ Can you state whether it was a request
for permission or a notice that they were cdming or --
A They wanted to know if they would like

to have it put in, a request for to put in a new.gas line.

* % % * %
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EXCERPTS FROM THE TESTIMONY OF THE WITNESS D. COOPER

[TR. 1, page 1)
Q And how long has youy acqualftance
,v#th the situation of the buildings and structurés anq;,(

t%e land at Seaside Park extended? - . .-, o

hode

| A I was in close contact with the
operation.' o _ | o ' .
Q And how far back does your knowledge”g_.
of it go? ‘
A - Since the : -- the park you mean? You

< mgan of our operation?

| back does it go?
: A Oh, I used to go to Seaside Park as
a yoﬁng man eighteen years old to dance at the then
‘Peacock Ballroom. | |

Q. | And what year would tﬁat.be?
| ‘A That would be 1918, I was.ﬁorn in
1899. I was eighteen years old in 1918,

A A

Q 1 mean of anybddy's operation how far .. '




[TR. I, page~ll3]

Q ~ Can you tell the court what the length
of that walkway was and who built tt and maiatatned ¢
| A That wae the walkway of Seaside Park.

There were two of them. There was one on the outaide,5‘fi
too. They ran from the end of the picnic area;.whigh o
was 33rd Street, down to 30th Street. ,

Q Now, did these walkways extend off

ofithe property of Seaside Park in any way?
| A Off? |
i Q Off of the property or were they on

4the property?
A - They were on the bropefty o;-a bart
of 1it. | | ”
Q Did they extend beyond the limits of
the property? | | |
A No. They went from 33rd to 30th Street,
They didn't go beyond that., That was the confines of

the park, of the amusement park, as I recall it,

i
]

¥ kK % % %




[TR. I, page 114 to page 119]

Passing then to Exhibit 12, there is in the
center of that picture a building which extends from ~ -
- the right of the picture to the left of thé picture and
it's got a hole punched in the end of the picture'near

the end of the roof.

A Yes, sir.
Q Can you identify that building?
A Yes, sir. That was at that time when

this was in’existence a maintenance and repair shop.
We had.materials in there. Later on we built onto it
for a concession man named Louils Wish. I have a‘ |
récofd of it in my ledger here. He rented nine games
from us. We call them hanky-panks. They are games
that are played for ten cents and they get a prize, and
he had his choice .of varying the games as he liked as
long as the}'were legitimate. They were played with
skill, They were either dart games or ball games of
some\kiﬂd. o _

Q All right. Now, what structures, Lf
any,_existéd between the end of this A-roof where the
hole is pointed and the boardwalk at any time?

: A There was a concession stand, permanent
in nature, that was made .--

Q . What were the nature of the --
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A - All éaae étands have a depth of twenty
feet. So they were about twenty feet deep beginning at
the face}of that building, which was used then as. a
stockroom, and extending outvinﬁo the vater, which is
east, a distance of twenty feet, and north and south
they were about -- for nine games they would have to be
around a8 hundred and ten feet or so. :

Q All right. Now, what was the distance
between the éastern edge of this concesaionfbuilding
and the wesrern edge of the boardwalk? | |

A Show me what you are talking about

Q _ I believe you testified that there was

a line of concession stands --

A That's right.
. Q -- beyond the A-roof. And here is the
boardwalk? '

A Yeah.

‘Q | What would be theAdistancé between the

concession_building and the boardwélk?
A ' Twenty feet.

Q The building came within twenty feet

of the boardwalk?

A i That's right.

Q And how long did that buildihg remain
there? | _ . '

A‘; : That building was there around '49 to

' 155, until the time we had the fire. We leased it to
2o -




this man Louis Wigh,’and 1'll show you che-récﬁrd in
tny book if you want fo see it. |
Q | Noﬁ, I show you =--
THE COURT: That was from 1949 to iSS,
you say, Dr. Cooper? |
, THE WITNESS: Roughly. It could have
been 1950, Your Honor. About five.ychrs.

i
! i : THE COURT: Until the fire.
! o

BY MR, WORTHINGTON:

Q Until the fire?
A Yes, sir. The fire destroyed it. |
Q I show you Plaintiff's Exhibit 10,

which has in the foreground above the legend "Seaside

Park, Virginia Beach, Virginia," a place that ~- in the
ground that appears to be depressed. |
| A . Yes, sir.
Q And ask you how long'thatSdepression
in the g?ouhd‘was there?
A That was there from my earliest
recollection, 1918 until we took possession, and tore
it down in 19‘-- we tore the building down in 1947.
And 1947 1 sbld it.
| Q " What was the purpose of that depressed

i .
area there? .

¥




| A " fhere was a subterranean -- an

gnderground.bathhouceAthat ran from Atlantic Avenue,
where the entrance was, and discharged the patrons. ‘
vThey undressed there and walked to the beach.  They had® .
gtairways to get up to the beach. Andﬂthere waa a pump --
this is a pump house here to pump the water, right hére.

| Q- All right. Now, with refefence to
the present city constructed boardwalk, how close to

that boardwalk would that depressed area come?

1

A The depressed area was right at the
boardwalk. | ‘ | : R
Q- But is the present boardwalk in the ,'(

same location or not --

A Approximately,
Q -« ag the boardwalk shown here?
A This is the boardwalk that the City

iater conQerted to its own use. And you say it is our --

we had stairways that led right up to get onto the

boardwalk to go down to fhe beach, and this was about -~

Fhat pump was about twelve or fifteen feet away from

the edge. |

| | THE COURT: let the record show that

the witness is referring to Plaintllf'l |
Exhibit 10.




Y| MR. WORTHINGTON: | o
Q  All right. Now, on Plaintiff's

© Exhibit 10 will you take this ‘pen and punch through the .

pump house with this pen and draw a circle on the back

and put the word -- the letter P there, if you will,

A P? " S
Q Right. |
A (Dpid so0) |
% -Q - And it is your testimony then that
:‘thé'disfance from the hole -- the structure which is

: puﬁched through with P to. the bbardwalk would'be.aboﬁt ‘
 .t¢n feet. Is that right? o |
b A That's right.

ok ok ok k%




{TR. I, page 126 to page 128]

| Q _ Now, starting in 1918 and down to
the present what knowledge have 'you had that this lawn
area was used as a street by the public? .-
A Come over closer. Say it again. ‘ 
Q ‘Since 1918 what use has been made of '

the lawn area that we are concerned with here as a

. street?
{ None .
By the‘public?
None. The amusement park used it fbr -
its use. | -
| Q  During that period at any time haa
that area beén-paved as. a street?

! ' ' Paved by whom?

By any municipal #uthority?'

? \ - None. o
| Q "All right. Now, who has maintained
_’the grounds in this area?

| A 'Seaside Park has.

Q And what has this maintenance consisted

Well, we took care of the lawn. We




£111 in holea aa they davelop. We had a stage on thexre

and other activities. We have walkwaya that we gonatruated

up from the boardwalk into the park so people could come

in handily. -
| , Q Has this area between the lot lines .
and the boerdwalk or between the :lot lines and -the PAE(
ocean ever had any name as & street to your knowledge?
, A No, not at all. | -
| Q . Any street numoers?
, A No, sir. |
Q Any garbage pickup on that'side?'
: A No. We service a11‘of‘our own garbage.
-Q How about trash pickup? |
J A The . city has given us no service there .
" at-all, | o | o | |
Q How about cleaning facilities on the
lawn area? . o | L
r A " We do it all.
| Q . All right, sir. - Now, what sort of

police protection or other guards has the mmicipality

furnished to you during this period, or furnished to i

anyone during this period?
, i - * We have our own special police that:

stay on the grounds to maintain order.
,Q SR “How about the City? Does it have any

e By e Wy T




| A The City occasionally comes on call,

Q All right. Is there any police patrol
- along the lawn area or has there ever been? ? ;

b A No. Theyvpolice on the boardwalk. h'ﬁ
. They run a patrol car up and down north and south. But

- they never come into my park, unless we summon them,

* % % % %

[TR. II, page 11]

| : .
Q. All right, sir. Do you know with

reference to the location of the present City-owned = .
concrete boardwalk where this area which is marked C

fies?

A That's exactly the éame.area; the saﬁg(f'
valkway. | | |
! Q All right. Is it a fact then --

A Except it is now concreted.

Q The City-owned boardwalk came aldng

and replaced this in 19277

A That's correct.

* % % % *%




[TR; 11, paée'lzlto page 19]

Q - What knowledge, if any, do you have as
to what use was made of this brick walkway which is ”K
shown on Plaintiff s Exhibit 10 and marked G?" _

A It was a thoroughfare used by the public
go}ng north and south. '

Q All right. Do you know that of your
owh'kndwledge?

_ A Yes.
| Q o Did you observe it with your own eyes? ;
A - Yes.

MR. WORTHINGTON: Any objection to

| that? |

B THE COURT: What are you talking about

now? | '

T 'MR. WORTHINGTON: Talking about this
béardwalk, this old boardwalk, brick one.

| MR, MARSHALL: Which one you talking
about, B1117

MR. VORTHIRGTON: ‘Talking abmit thia




BY MR. WORTHINGTON'

Q Do you kaow trom Youy own knewledge
how long a use by the public as a thoroughfare this
area had? o o

A- I have been going to Virgihia Beach(
and Seaside Park specifically, since I was eighteen years

old, 1918. oy

Q Now, don' t answer this question untll‘

R

the court has ruled on it 0

By reputation in the community do you know what
fuse was made of that area prior to 1918? ' e
: MR. MARSHALL: I don't think he's |
qualified to answer that en'reputation-prior
to 1918.
| : THE COURT: You are dealing in title
_of land at tesue. I think if he knows'what
‘the reputation was I think that's an exception
‘to the hearsay evidence rule, accepted to
establish boundary lines, but it is the use to ,
which property has been put to and I think
reputation is-an exception to the hearsay evidence
rulee
| MR. MARSHALL: Note my exception.
THE COURT: We are going back a good

many years. -You probably wouldn't find many




vho were around in those days.

' BY MR. WORTHINGTON:
| .

Q All right, Che questlon is do you know
what use by the public was made of this boardwalk before
19187

" A Yes, I do.-
' Q What was its reputation as to the use? <
A It was used by the publlc as a

thoroughfare going north and south.
THE COURT: Going where, Dr. Cooper? -
THE WITNESS: Going north and south.

QY MR, WORTHINGTON'
| Q Now, how far back does your knowledge
go as to this use by the public?
A From my discussions with people who

dld know_ that i1t went back to around 1900.

| Q All right, sir. Now, what occasion,
if any, did you have, particularly, to discuss by
reputation the use of this as a public walkway?

{ A Well, {n the early 1930 -- ,

L ~ THE COURT: May I ask you a question,

Dr. Cooper? 1s the present concrete boardwalk

in the same place that this brick boardwalk was?




THE WIiNESS: Relatively, yes, sir.

THE COURT: But ydu are not claiming =
any of that? ’

THE WIINEéS:' No, sir.

THE COURT: Is this méterial, Mr.

" Worthington?

MR. WORTHINGTON: Yes, sir, it is material
in this way: that the City is claiming under
the authorities that we rely on, the case of
May against Whitlow, which I would remind Your
Honor of, that because before the recordation
of the plat in May against Whitlow there was an'HA<i
existing public way, then in May againsi N
Whitlow there was a recordation of a plat which |
included the existing public way and expanded
it; that that case would not control the issue
before Your Honor because of the existence of
the previous public way over part of the platted
way. We are attempting to show by this evidence
thafvwé are in the same --

~ THE COURT: You may proceed.

MR. WORTHINGTON: -~ same ball park

with May against Whitlow. |
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BY MR. HORTHINGTON:

Q All right. What occasion did you have
to discuss the reputation as to the use of this as a
‘public way? o '
| A Well, during the early 19308”# grouplpa
of Portsmouth people, including myself, owned ihree i
cottages at Cape Henry. That was Mr. Frank D. Lawrence, '
former‘presidént of the American National Bank of
%ortsmouth; and Sol Faés of Fass Brothers -- of Isaac .
ﬁass Fish Company; and myself. We owned three'cottagés’%;
there, and frequently we walked down between Ruaee Inlegﬁ?‘
and Fort Story, and we observed various things that »
were happening at Virginia Beach, such as new buildings,
new commerclal ehterprises, and so on, and we discussed
the changes and olden times concerning Virginia Beach, ;
énd we discussed the thoroughfare‘in question and -- |

\_Q How did it happen to come up as a topic.

of convers&tion as to whether there was a thoroughfare
all the entire length of the beach?

A We observed that there was a question
of ownership of the Cavalier Hotel, rumor that they
owned part of the beach, that they could prevent people
from walking across, and it came up in that discussion.
Then we observed that that was the only place on the

beach that wasn't -- that it was not obstructed. Every
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ther part we could walk through.

MR. WORTHINGTON: Answer Mr. Marshall

then. : _
| THE COURT: - Hf. Marshall, let me ask Dr.
CdOper a quéstion while it is fresh in my mind.
| Dr. Cooper, was there a boardwalk to

the north and south of this brick boardwalk
shown in the photograph?

THE WITNESS: There was no boardwalk.
There was a thoroughfare walkway. |

THE COURT: Was it paved or was there

any type of --

THE WITNESS: ‘It was a beach.
- THE COURT: -- improvement there? Or -
just beach?
| THE WITNESS: It was beach.
- THE COURT: There was nothing to the

‘north»and south of it by way of 1mpr0v1ng that

thoroughfare?‘ |

 THE WITNESS: No, not that I call,
THE COURT: As of what date?

_ THE WITNESS: My knowledge goes back
t§~1918. o | | )

| THE COURT: Yes, sir. Béginning in

1918, but when was --




THE WITNESS: You could walk on the
beach.

THE COURT: == was a boardwalk adjacent
to this brick walkway shown in the picture
constructed?

THE WITNESS: 1927.

THE COURT: In 1927.

MR, WORTHINGTON: I would iike to add
one more questidn if I may, since -- ”

THE COURT: What type of walkway is

~ that, sir? Was it a concrete walk?

THE WITNESS: At that time?
THE COURT: Yes, sir, 1927.
THE WITNESS: At 1927 they began to

install concrete. They replaced the brick walk

~with concrete, which is presently there now.

| THE COURT: No, my question is when was
the first time.that any walkway, any improvement
for pedestrian traffic, such as a boardwalk of
any kind or planks were put in place either to

the north or the south of the Seaside Park brick

‘walkway out in front there?

THE WITNESS: It was after '26. It
was beginning with 1927 the City installed the

concrete boarﬁwalk.

.




THE COURT: That was the firat time
there had been any improvement out there?

(3

THE WITNESS: Yes, sir,

BY MR. WORTHINGTON:
Q Now, Dr. Cooper, one more question.
Lo Referring again to Plaintiff's Exhibit 10 and
the area to the right of the part that you have marked
' wﬁth the C bearing the legend Seaside Park, Virginia
Beach, and showing a grassy area, according to your
.knowledge has any of the grassy area been used as a
public walkway at any time?
o A - It was not used. There ‘were other

i

thlngs used by Seaside Park on that lawn during that time

"and pedestrians did not go there as a thoroughfare.

b

X ok ok ok %
[TR. II, page 20 to page 22]
Q | In your earlier testimony you mentioned
so&e rides that have been installed in the graasy aren?
A - We have installed -- wa fnstalled a
basketball couit game, but no rides. We have never put -=
there was rides there in early years, back -- not when

I owned the park.




Q ' Now, in speaking =< answering Mr.
Worthington just a few minutes ago you said that your ;
- knowledge of the reputation for public uge went back how

far? 1 dtdn't'hear the answer, sir.

. A 1t went back to the turn of the century,
1900. These two gentlemen 1 spoke of, Mr. Lawrence and
Mr. Fass, were some years my senior. They are both

deceased now. But we discussed Virginia Beach in

general.

Q ~ But, in other words, your testimony

wpuld be that the use began sometime around 19007

A That's right I mean as a thoroughfare.
Q Yes, sir.

| A To their knowledge. 1t was always open
as a theroughtare. | | | |
Q Now, these games that you put on the
gragsy area after you bought the property, what sort of
Qtructures with respect to permanence were uncd by you?

A You mean -- the gamen that we constructed

on: the lawn vere wooden structures.

q Temporary in nature?

A - Mo, permanent in nature.

Q ‘. Vith foundations?

A 0f a character, yes. _They bad to have

soge support.
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Q At the time -~

, A Excuse me, Thgy must have had,.bécause
it was 2 permanent building. It was stands, and wethad

a built-up roof. You heard the roofer testify, if you
re;all, that they had a built-up roof. |

| Q I believe you bought the property about
1943, wasn't it, sir? _ .
A That's right, '43 -- '42 - '43, We began
operating in '43. | |
| Q. Were'any.representations as to ownership
of'ﬁhat graséy strip made to you by thé people thatvsold
it to you?

% _ A We understood at the time that we had
tiparian‘rights to the property.
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Q I'm speaking of ownership of that
grassy strip, Dr. Cooper. _ : . .

A Well, we had down -- according to the?

representation we had rights down to the water edge

eXcept where the boardwalk was established But we are

not claiming that now. We are not claiming the beach.

We claim the lawn only. That was part of the representation

to us.,

STATEMENT OF APPELLEE'S COUNSEL

[TRs II, page 51]
THE cqmir:- Mr. Marshall?
| MR. MARSHALL: I'm not aware of such
an agreement, Your Honor.
THE COURT: It is an issue of fact.
I think it is admissible, and the agreement
will be marked Exhibit 1 and will be receiQed

in evidence.




EXCERPTS FROM THE TESTIMONY OF THE WITNESS D. COOPER

[TR. II, page 65 to;page‘66]
S

| Q . Dr. Cooper, would you state whether

you have ever been contacted by anyone with the Virginia
|

Bea?h Gas Corporation concerning installation of a gas
line on the lawn area? |

-i A I was contacted by Mr. Clark, who

| : .
owned the Virginia Beach Gas Company. He had asked for

pér@ission -¥>up to this time we had been using bottle
gaaifor our cboking facilities, and he asked us

permission to put in the gas line with laterals going
‘ _
. | . . . ' ‘
to our plant.
Q And about what time was that?

2
 A Sometime in the early '50s.
Q Okay. -
A 1f I recall.
e Did Mr. -- Mr. Clérk contacted you
per$onallyf | |
i' A |  He was referred to me by Mr. Greenspoon, N

my khen assoclate.
Q ~ Right.
A - And Mr. Greenspoon told him tc call me

. bechuse 1 made the decisions concerning that. I told him

a
it was all right, and gave him permission.

0 Permission to install the main and the

A ('Laterals.

|
|
latérals?,
%
J
1
i
!




Q ” Can you state whether or not any part
of these gas lines was laid on property other than the
ldww area?

A - Yes.

Q In that vicinity?
A . Yes. It came on the lawn area and then

extended into our restaurants a distance of about, oh,
severity-five or a hundred feet from the installation on
the lawn,

* % % * x

[TR. IV, page 122 to page 125]

Q " In the spring of 1962 were you an
officer in Seaside Park, Inc,.?

A Yes, sir,

Q What was your office?

A President,

Q And were you an officer in Greenco
Corporaticn? |

| A : Yes, sir, I was president of that.
Q . All right, sir. Would you state what,

if anything, cccurred to a band stand on the Seaside Park
lawn ares in the spring of 19627

1




A Well, Seaside Park, Incorporated, rents
- the Seasgide Park =-- Seasidé Park Amusement Park from
Gﬁeenco Corporation, which owns the property. The Ash
Wednesday storm of 1962 «- I think it was March -- waghed
out our stage. | | |
| Q . All right, sir. Where was that stage
loéated with respect to 31st Street?
‘ A - It was south -~ on the lawn south of

318t Street,

i

Q ~ Okay, sir. And I believe you testified
that the Ash Wednesday storm -- |
| A Washed it out,
Q -~ destroyed -- washed it out?
A Yes, sir, o
Q - All right, sir. What steps, if any,

did you take ~- _
- THE COURT: Just a minute, This refers
to a stage. You say a bandstand, You say a
bandstand., A 4 |
_THE WITNESS: It was a stage.
; . THE COIRT: A stage? |
| - THE WITMESS: Yes, sir, We géve our
free act performances there and any othér_--
THE COURT: I just wanted to knoﬁ the

word "stage."




BY MR, TURNER: | |

Q‘ - Did you take steps to sccure a'building
permit in ordgi to reconstruct that stage?

A Yes, sir. I asked the city englneer --
I don't remember his name -- for a permit to rebuild it,
and he at that time refused it. And subsequently we were
tendered a meeting -- we were asked to attend a meeting

of gome members of council, not the full membership.

Q - You mean the ciﬁy council?

I A - City council, It was sort 6fua rump
session, About three of the councilmen were there and Mr.
Vakos was there. - | | ”

Q Do you remember the approximate date of
that session? | | B

i A It was shortl& after the storm. ‘Maybe
with#n two weeks, because we were concerned about
re-exrecting the stage, because we had our‘acts_booked for
the coming season. , | |

Q "'Right, éir. What occurred at this rump
gession you referred to? _' _y
A  Well, they plied me with questions about

hdw high the stage would be and construction of it and

vhether I would agree to remove it if they requested,




And df éourSc being under pressure at the time and not
ovming Seaside Pczk, which‘I rented at that meeting,
Seaside Park, inéorporated, whiéh applied for the permit,
aaidlthat it wculd remove it should the occasion require
e, |

Q - But did that session which you attended

take eny action on your request?

A Did they take =--
Q - Did you get any ruling from theno?

A - They said they would give me a permit,

and a permit was accordingly issued to me by the public
1 -
vorks office.

X k k Kk

Q Okay, sir. You may have observed on
that exhibit, Defendant's Exhibit 4, a line for the

signature of the president of Seaside Park, Inc;. Did you

!
ever sign -~

I A No, sir,

-=- a copy of those minutes?

A I did not,




[TR' IV, page 126 to page 127]

! Q. Don t say what he told you, But your

estimon" is you did not sign == \
i A ' Did not sign any papers with the City.
| Q ~- that resolution.

" Would ycu state whether or not you did rebuild -~

A Yes, I did.
Q -- that stage?
A 1 was given a permit to rebuild,
Q And when did you rebuild?
A Immediately; Right within a few days
éfber the session that_I attended of the rump-session.
. Q - A1l right, sir. And where did you
rebutld? | | o
| ; A "~ I rebuilt it south of 31st Street in the

area where the original washed-out stage was,

1 Q I would like to refer you now to
: Plaintiff 8 Exhibit Number 21. 1 believe that's 11:.‘ &
believe you'll observe that it's a letter dated June 22,
1960, from Lance Underwood whose letterhead indicates
he is an attorney, to Mr. Roy Smith. 1It's been previously

stibulated that Mr, Roy Smith was the city attorney of




- the City of Virginia Beach at that time.

You will notice, Dr. Cooper, that the exhibit

purports to be on behalfvof both Seaside Park, Inc., and

Greenco Corporation?

A
- Q

Yes, sir, I noticed it.
My question is was that -- - did Mr._ 

Undexwood represent you ==

> O >

Q.
that letter =-

Yes, sir.
«= in writing ‘the letter? |
Represented both companies at that timn

And did you authorize the sending of

Yes, I did.

-- to the City?

Yes, sir.




(TR. IV, page 128 to page 129]

; - Q - Then you Eid agree volumtarily?: You r.v*
‘said "pressure'’ there a minute ago. There was no pzesaur¢
from the cityzcouncil; you just wanted to have the stage'

' rebqil;? ' R
_' | A . Well, three men there let m2 know they
weren't ‘going to give me the permit tnless I committed

as a tempoxary location.

l .
. . - . - . ma

‘ Q - But you voluntarily agzead TO0 remove

L2
L EL e

the structure from this area?

oo A | What would you have dene if you had ailg'
your acts booked? ‘ o
. Q Allow mo to ask the question, Dr. Cooper.
A 1 was under duresu.~'E'conaidefod;theme

wao pregsure at the tims, - Tr. i
Q But you did it volumtarily? '~

A Verbally.

* % * K *




OBJECTION TO ADMISSIBILITY OF APPELLEE'S EXHIBIT

l
‘ -[TR.:II, page 50 to page 51]
N All right, sir. Your Honor, Defendant's
. . Lxhibit 1-a purports to be an agreement between
: the City and the Virginia Beach Gas Corporation B
relating to the use of the Virginia Beach Gas
: Corporetion of the streets of the City.for
= laying gas mains, and we submit at this time
that there's no evidence that the City or the
Virginia Beach Gas Company contémplated'the
« ~ | laying of any gas mains in the --

o " THE COURT: Atlantic Boulevard.

. MR. WORTHINGTON: -~ strip which is -~
in this porfion of Atlantlic Boﬁlevard. I
believe the evidence will be that they did lay
some mains in the paper street to the north of
us, but not in this area. So we object to the
‘admissibility of any suchvagreement unless the

mains were -- I may be mistaken. Maybe they

did pass through this area.
| THE COURT: Mr. Marshall, what's the
siéuation?
MP. MARSHALL: Passed through the area

is my understending, Ycur Honor.




MP. WORTHINGTON: 1'm mistaken in my

representation of facts, and I apologize to the

court. I believe that - the gas mains were laid

by the City of -- by Virginia.Beach Gas

Corporation, but they were put in the grass area

that 1s --

"THE COURT: Outside the area you claim?

MR. WORTHINGTION: No, they were put ==

the portion of it went through the strip iam

controversy in this case was done with the

permission of the representatives of Greenco

Company rather ther in reliance on this

agreement.




EXCEBPTS FROM THE TESTIMONY OF THE WITNESS W. R. BENKERT

[TR. II, page 52 to page 58]

! Q Will you state your name and occupation,

‘please, sir?

! A " I'ma -- my name is William Roy
Benkert; I am a foreman of gas construction for VEPCO.
- Q Going back to fhé period of 1945,
by vhom were you employed at that time?
A Virginia Beach Gas Corporation.
Q And what was your capacity wifh them
at that time?
A -Supervisor. Constiuction supervisor.
Q . .Did.you pé;;}éibate in théTléfing 6f:
any guas maias in the area known as Ccean Avenue or the

boardwalk area?

A We started laving gas mains in the.

:
: A
Loardwalk evea in 1947, May.

o

*

Q v Now, I'1ll refer you to one of the

glaintiff's exhibits -- I think this one will do it here,

six.
MR. MARSHALL: 1Is this your Exhibit 17

MR . WORTHINGTON: T think 1t is.

MR. TURNER: Yes.




BY MR. MARSHALL:
G i refer you to Plaintiff's Exhiblt 1

| and you will see en area marked in red which lies to

the ea:t of block 74, and T ask yoa were any gas mains

1ald in that area?

A Not in 1947
Q. Were they lald there at any other time?
A That section there was put in there .

about 1955.

Q Nare vou then at that tine superintendent

of construvtion, agaxn?

A (Indtcated yes)

Q Can you ==~

THE COURT: What was the answer?

A Yes, sir.

BY MR.‘MARSHALL:

_Q'_ With respect to the western edge of
‘the boardwalk, what js the location bf the gas main, if
you know?

|  A  That section there it is thirty-nine

feet west of the west curbline of the boardwalk.

Q - A: the time you laid the pas main in
that pafticular area.did you request permission from

anyone to lay it there?




A

under Mr. Marshall, president of the company.

Q

you --

A

Q

I couldn't tell you on that. That was

Is that gas maln still there, or do

Yea, sir.

Mr. Benkert, how long have'you lived.'_.

in the Virginia Beach area?

A .
Q
A

Q

‘Exhibit No. 1. Is the company named in this exhibit

Since 1921.

How old are you now, sir, if I may ask?
Fifty-four.

Mr. Benkert, I show you Defendant's

the company for which you work?

-

MR. TURNER: Excuse me. Which exhibit

is that, please, sir?

MR, MARSHALL: ’Ihat's De fendant's

Exhibit No. 1.

A

Corporation, if that's what you avre asking.
D n, y g

RY MR. MARSHALL

Q

company =- -

A

I did work for the Virginia Beach Gas

I mean you were working for that

At that time,




Q. --vfrom 1945 until 19547
A " Until the last year, when they sold out, -
o "bﬁ. MAR&ﬁALL:-mi beiie#e youigtiéulatéd;i“h
Mr. Worthington, that Virginia Beéch Gas was a
publlc utiiity company licensed by the State
| Corporation Commission? '
| Mk, WORTHINGTON: Right. We'll stipulate
that. ‘
| MR. MARSHALL: - I hawve no further
questions of Mr. Benkert.
MR. TURNER: May I have just a mofnent,
Your Honor? '
| o MR, MARSHALL: Excuse me. Ivhave one

more‘question, if you don't mind, I woﬁld like . .

ko ask. .

MR. TURNER: Sure.

BY MR. MARSHALL: |
Q' Mr. Benkert,.did you participate in
the laying of most of the gas lines of the company?
| A Yes, sir, I was in charge of laying

them all.




Q In your lajoufs of gas lines did you.
use private easements or did you follow streets?

MR. TURNER: Objection; Your Honor. 

I'm not sure that fhis gentleman's in position
to know. I understand he was the construction‘"
supervisor of the company.' In addition, Your ?“
" Honor, I think it is a statement of a. 1ega1 |
_conciusion whether they were pr lvate easementsz

A

or public franchise. ‘ -
THE COURT: Do you know where the mains
were laid for the most part? | '

THE WITNESS: Most of them in the

THE COURT: And there were others laid?
'THE WITNESS: We had a few éasementa;
THE COURT: Had a few easemants.; :
MR. MARSHALL: Just for the record‘-; .

THE COURT: Do you know whether or not:
you had any other authqrity other than the
contract which has been introduced as Defendant's
Exhibit 1 for the purpose of laying the gés
line in the area here in controversy?

TUE WITNFSS: MNo, sir,

THE COURT: You did or did not?

. GHR WITNESS: DiLid not.,
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THE COURT: To your knowledge?
~ THE WIINESS: To my knowledge.

THE GOURT: Do.you know whether you had |
any éasemehﬁ or any other authority other than N
that contract between the Viféini& Beach Gés
Corporation and the City? | .; ﬁ

THE WITNESS: Not that.T know of, _sir;. “

MR. MARSHALL: I think the court's T
‘asked the question that T was‘going'to~ask,

Your Honor. I have no further questions. .

caoss-ExmmATm '-

BY MR. TURNER: o .

Q Sir, were you an officer of Virginia
Beach Gas Corporation? R

A : (Indiéated no)
v'i._'l G = Were you a.shareholder in Virginia .~«f
Beéﬁh Gas.Corporation?

A No, sir. |

Q  Were you a director of Virginia Beach )
Gas Corporation? ”

A No, sir. | ‘

Q Was it any part of your job to negotiateﬁ

. Q
easgments?

101




that

a N-“}l giv,
°R Aii ripght, str: And lsu't tb trle

Virginia Beach Gas Corporation was a private company-

as opposed to a departmen* in the City of Virginia Beach?ﬂ‘-

A It was stockholdero owned it.



EXCERPTS FROM THE TESTIMONY OF THE WITNESS W. T. CLARK

[TR.. II, page 71 to page 76]
Q | Mr. Clark, referring to the period

from 1946 to October of 1969, with what company were you

affiliated? |
| A | Virginia Beach Gas Company;'
Q In what capacity did you-ser?e in that

company, sir?
| A Well, originally I was vice président
and then I was later president of the company;

Q | ~ In your capacity as a-corpo#atibn
officer did you have any knowledge of the manner in which
permission to lay‘gas lines was -obtained? | |

o A Yes, sir. I supervised most.éf that.

Q Now, with respect to a particuiar piece
of property -- and I don't know whether you can Sée this
well enough, sir; or not. I refer to Plaintifffs
Exhibit 1, and this is 31st Street‘and this is the area
where the boardwalk is located.

A - I1s this the oceanfront here?

Q ~ Yes, sir, here is the ocean out here.
And this area in red. Do you recall the gas.lihebbeing
laid by your company in the area outlined in red?

A Well, Mr. Marshall, there's a two-inch

_line laid from 7th Street all the way up to 45th Street.

At 34th Street we broke and came back on Atlantic Avenue. ’




0] Yss, sir.
A And this piece. of property had to be
passed in order for us to do 1t;  |
| Q ‘Now, how did_ybu get permission fo
lay the line Ln that particular_area? N

_ A Well, we hea

a franchise from the Cityf"

to ley the lines in the public streets.
0 Yes, sir. N
A And we were -~ we’had been advised thafffﬁ
MRL. WORTHINGTON: Now, Your Honor, wé.
obiect to hie saying any hearsay as to how he:'g
had been .dvised unléss there was’some official<
sction ceornected with this advice. T think we
got to lmow -- it 1s hearsay otherwise,
THF COURT: Sustain the objection.
’ A Well, the line was laid and the only
propexrty that we cume across that they claim that there
were any riparian wights was at.ZSth Street where the
Princess Anne Inn is today. They claimed the riparian,
right§5 bt it was later shown that they did not have :
riparian rights. ’
MP., WORTHINGTON: Now, Your Honor, we
ohject to any line of testimony about other

plees of property than the propzrty in issue.
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He WéS'brdught here at the request of the court

to testifyhas to whether he had a phbne |
conversation or other communication with Mr.
Dudley Cooper. . N

 THE COURT: T think we can get to the
point. | : 7
- Mr. Clark, do you recall havihg any

convefsation with Dr. Dudley Coopér witﬁ.reference
to layiﬁg the main? _
THE WITNESS: I talked with Mr,. Jack
Greenspoon, >  o .
“THE COURT: Did you talk to Df, budley
Cooper to your recollection? -
| . THE WITNESS: Not that I can recollect,
no, sir. It would have been quite sometime ago,
you know. -
THE COURT: Did you obtain anyvpermission
from Mr. -;v>f |
THE WITNESS : Gfeenspoon?
THE COURT: -~ Gréenspoon?
"_m.r; WITNESS: Yes, sir. |
  THE COURT: To go across his property?
THE WITNESS: Yes, sir.

THE COURT: Was that for the maih?.




l_THE WITNESS: Yes, sir. We also got
permission to run gas in the property there for
his various requirements on the property, for
his restaurants and hot dog stands and things
- of that sort.
THE COURT: Why waé it necesséry fof
you to obtain permission to take the —- put

the main across?

MR, WORTHINGTON: Now, Your lionor, we
object to the evidence along this line as being
irrelevant, and we also submit that this is an
adversary procecding, and we think that the
city attorney is the proper one to question the
witness. We do not consent to his being the
court's witness. _

THE COURT: ‘The court called him.

MR. WORTHINGTON: All right, sir. Well,
we save the point.

THE COURT: All right, sir.

THE WITNESS: Well, it's been qQLte
some time ago and I just don't recall just what
the procéedings were. But we 6btained permission

to go across there.
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™E OMT: And this is with the main?

THF WITNESS: Yes, sir, that's right.
Now, that was either ia 1948 or s:.)metimca'—-t
some date like that. And that's bheen some

twenty-two years ago nouw.

The only other time we ever asked Dr.
~ Cooper 1o do anything was to allow us to run
a three-quarter-inch main to service the Forbes
Candies right across the street from thé Ocean
Ranch,'and we agreed to -- | '

THE COURT:“ Well, I don't think that's
in issue here. T

Where was this main 1aid in the area
that we are talking about, namely, just north
of 31st Street? |
| THE WITNESS: . Well, it was laid on the
ocean side at what we thought or considered
seven feet off of the property line. That was
the réquirement,vthat was our set schedule for
the full length of the boardwalk, seven feet

off the existing property line.

Tk k% %k %




THE COURT: When you say seven feet off

. the property line, what property line are you

. speaking of? ’ .

[TR.

X kK Kx %
II, page 77 to page 791
 THE WITNESS: We gade it a point to
locate the property.line'along that boardwalk,
and after we located those property lines we
came seven feet off of that property line so if
_anything -- any of the owners of the property
needed to put a sidewalk or anything of that sort
on it the gas line would not be under it. And
‘that's the existence -- that's the way the whole

thing exists from 7th Street all the way up to

—

34th Street.

As far as -- as well as 1 can recall --
I can 't recall too vividly just what happened.
But I remember having a conversation with Mr.
Greenspoon and(he'camewback-and said, all right, -
1ef's go ahead; because there was some question
about the riparian rights in there if I
remember. I just,cen{t remember too well. it's
been of twenty-two years standing now, so --

THE COURT- The property line that you

gpeak’ ﬂ: how wasf;t established? By reference




THE, WITNESS: Ry survey pins‘off_'u
people whose property had been surveyed and they

<

had the property stakes out at the various --
THE COURT: But you didn't conduct any
independent survey?

THY WITNFSS: No, sir.

X *x *x * *

Q Mr. Clark, in cases -where you were going

1

across private property what was your -- was it your
practice to do it in writing, get permission in writing?

A If we got an easement to go across

that was in writing.

MR. MARSHALL: I have no furthey

questions.

A That was -- that was what.l was referring

-

to when I said about running the service line to Charlie
Forbes s across the doctor's property on the west side
of Atlantic Avenue. And we agreed with anybody that we

agked for the easement that ‘we would remove it at any

time that they needed it to be removed.
| | THE COURT: Mr. Clark, did you Rave

a wrltten casement agreement with Mr. Greenspoon

ca

or, Dr. COOper 's company
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THF, WITNESS: No, sir.

THY COURT: About the main'I am talking
about. |
THE WITNESS: No, sir, we didn't have it.

x % % * % T o
! .

[TR. II, page 83 to page 84]
TKT. COURT: An exception will be made to
¢ reopening the evidencé, but there was one question
I wanted to ask you. You have testifiéd that
your‘memory-is not too clear about exactly what
! the situstion was. Do you remember whether or
not this pipeline was run under any éxisting
structure? The main line I am talking about
along there,
MR. CLARK: No;sir. ‘
THE,COﬁRT: It was outside of é main
structure? 7 ,
MR. CLARK: The only thing we went under
was the walks that went down to the boardwalk.
THE COURT: All right, sir..

! ... ™MR_ CLARK: I don't recall any other
' structures that we had to go through.




COLLOQUY BETWEEN COURT AND COUNSEL

[TR. II, page 80 to page 81]

. THE COURT: 1If not, by following
‘suggestion of counsel, which the court. is in
complete accord with, I would suggest you submit
briefs on the issue whether or not there has
been an acceptancé by Virginia Beach of the
street which is referred to on the plat as
Atlantic poulevard, I believe --

" MR. WORTHINGTON: Boulevard, right.

THE COURT: -- by any of the methods
which are recognized by the law. I guéss.--
are we agreed that that i{s the issue that is here
or not? Maybe -- |

~MR. WORTHINGTON: I don't think:fhere
is any other. |

THE COURT: Maybe I am trying to
oversimplify it. |

i MR. WORTHINGTON: We don't think there
is any other issue in the case, Your Honor, on
behalf of the plaintiff. &

THE COURT: Mr. Marshall, any-ofher
facets of the issue other than the one mentioned
by the éourt?

MR. MARSHALL: Why, T think thé;other
facet would be the question of whether there's

a partial -- whether a partial dedication or

|
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acceptance can exist.

- THE COURT: This 1is part of the_géneral

guestion whether there's an acceptance of the

whole, o




STATEMENT OF COUNSEL FOR APPELLANT
AND OBJECTIONS TO APPELLEE'S EXHIBITS

[TR{ III, page 6 to page 11}

MR. WORTHINGION: Your Honor, as a
breliminary matter we“w6h1d like to state for t}ﬂ
the record, inasmuch as there was no court .
stenographer presenﬁ at the May 27, 1971, heariﬂg,
our cbjection to the reopening of the case at
this time; :

THE COURT: The order that was entered
by the court specifically Says.that -=- notes
* the exception or the objection of the platntiff

to it. - | -
MR. WORTHINGTON: I would like to state
‘. very briefly my reasons so we may not have waived
any reasons we submitted to the court.
THE COURT: Yes., |
MR, WORTHINGTON: As we gsee it, this
| aétion was instituted in suit in January 1970§
that the first day of trial of it took place
on May 21, 1970; the second trial, a year less
one day from today, which was July 16, 1970;
tﬁat briefs were submitted after the closing of
the evidence in September and October of 1970;
that oral asrgument of the case took place on:

December 17, 1970, at which time it was submitted =
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to the court for decision;}that aubsequently'
the couct asked for a view of the prewlsss,
whick took place in March of 1970.
MR. TURNER: '71.

b MR. WORTHINGTbN: 1971,'¢orrection;'and‘
that‘hot until May of 1971, which was almoat'a-
year after the evidence had been complefed did
; the City ask for permission to put on evidence
i  of a nature which is not in the category of
newly discovered evidence, and which in the main
is objectionable per se as not being admissible,
end that there is an attempt‘in this evidence

to relitigate & matter'which was previously the
subject of litigation between the parties
involving an adjoining piece of land which was -
‘settled by compromise, as we expect to show.
- So those are our objections to the hearing

at all.

| _ Now, then, by way of Opeﬁing statement,
’ in taking ﬁhe evidence which the City pfopoaea
| to introduce, I would suggest to the court that
| the council minutes of 1962 are inadmissible
by reason of the fact that.a controversy over
this land existed between the City and Seaside

Park, Incorporated, and Greenco Corporation,




both of which st that time the principal
stockholder was Dr. Dudley Cooper, and on June 21;
1960, counsel‘fo; Seaside Park, Incorporated,
and Greenco Corporétionvwrote the city attorney
of Virginia Beach, Virginia, recitiﬁg‘alprevious
telephone conversation and saying in the second
paragraph: On behalfvof Dudley Cooper, one of
the prinéipals of the subject éorporation,
operating Seaside Park Casimo at Virginia Beach,
Vitginia,:and without prejudice to the rights |
of any parties involved, including tﬁe City of
Virginia Beach, I wish to advise that it is not
the desixe of my clients to litigate the rights
of any party in end to Atlantic Boulevard at
this time., So that in June of 1960 we havé a
statement from the plaintiff's counsel that
there i{s a controversy with the City, bu;‘that
thére_wbuld -- that the matter would not be
11tigéted at that time; It has suvbsequently
Leer litigated by this litigaticn and a prior
piece'of.litigation as to two of the pafcels
in;olvedlin the recital of plaintifffs_counsel
et that time, And he expressly put the ‘City

on notice that dealings from that moment forward

with reference to Atlantic Boulevard were without
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which we filed, and the City has already gone

prejudice, and we expect that theré would be no
evidence to show that what took place in 1962
was anything but “without'prejudice," énd the
City was on notice so that‘anYthing“tﬁat the
City tries to show by way of a recognition of
ownefship'by the plaintiff or an acceptance by
council action less than two years 1a£er would
be inadmissible as violative of the agreement
thot existed between them tiiat they were dealing
with this property Qithout prejudice, and we
would object to the hearing and the admissiop
of that evidence an that grounds, | |
vNow, such evidence as the City may hé&e
about VEPGO placing power lines In the street
we would'object to, because it is in violation

of the interrogatories and answers thereto,

into this matter aé within the purview of its
answers. |

Now, the interrogatory which we asked
which deals with this particular 5ubject’is‘ '
intérrogatory number 6: State waat actions,
1f eny, tbe City or its governmental prédecessors
has ever faken to maintain or prcserve-séid

parcel? Meaning the parcel in issue. And the




snswer to interrogatory 6 was: The City has
constructed concrete bulkheads to protect from
erosion and storm damage and has constructed a.
walkway known as the Boardwalk in a portion of :~
the dedicated right-of-wéy. | | '
Now, Your Honor will recall thét we médei
no objection to any evidence about the City having
improved the boardwalk, which took place sometime
in the twenties, so that the answer which they |
gave to interrogatory 6 was met by some proof
at the trisl, as to which we made no objection.
ow, question 7, which relates back -
refers back to cuestion 6, says: If not supplied
in answer to the preceding 1nterrogato£y state
what action, if any, the City or its govérnmental
predecessors haé taken since July 25, 1900, in
‘the exercise of dominion or contrel over said
parcel. And the answer to that interrogatory
was: The City or its governmental predecessor
has greited a franchise for gas transmission
lines and hes installed underground utilit{es
in said parcel,
Now, Your Honor will recall that the

City or the court brought here a witness, Wallace

Clarke, who testified‘about the installétion of




gas transmission lines in this parcél, and I
think Your Honor will fééall that he testified
that he got permission from Dr. Cobper;beforé ;wfﬂ
he put them on thisip&:cel. Thé'City nbw
proposes to show not that it put underground
utilities other than gas transmission lines
under the ground, but that some third party,
Virginia Electric and Power Company, did.

Now, we asked them barticularly ﬁhat
their prbof would be on that so that we could:
prepare for it, and they ga#e us an answer and
we submit that under the rules of procedure of
this court that they should not be allowed to
go into a question of what some third party
did when they had said that the only proof

they had in that realm was the gas company and

something the City itself had dome and not the

power company.

* % % * *
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COLLOQUY BETWEEN COURT AND COUNSEL

[TR.{III,'paqe 12 to page 15]

With referepce to the grounds stated
by counsel for objecting to-the reopening of
the evidence, the court remarked when the: motion
was heard on May 27th; . that this is not a motion

‘ to reopen the case and hear .additional evidence

after therﬁattét‘habvbéenﬂtlftgétéd'ahﬂ'arflﬁaiWW(
judgment'and’decree.of'the court entered, - This
matter is still in'the.e= under. ¢onsideration”
by the' court, and ‘the court's understanding’ L+
that this ie entirely discretionary with thé: s
court to the end that full justice might be -
done under all of the circumstances of the case
as a matter of utmost importance to the parties
{nvolved here, and it is the feeling ‘of the
court ‘that we should have 21l of the facts” ,;Vvi
that are available.."And it 1s on that:basis’
that the court took favorable Actlonaon the: -~
motion to hear further evidence. SR
Now, a8 to == 1 might add, this is not |

an attempt to relitigate eny matter which has

been adjudicated on the ground of after-




‘ discovered evidence. This is not a relitigation, l
because litigation had never been completed.by
‘ final judgment decree from which either party

.
i
|
| cou‘d appeal. - )
| \ | As to the objections:to the admission
‘of evidence as to the right-~of-way maintained
by VEPCO over the prOperty“in”dlspdte here,**w
this was.anticipated by the court at the time
- the motion to reopen wasvgrantéd,‘andfthe court
- ‘apeclfically'inatructed counsel for the City
| to 1nfoim comsel for the complainants in-this
. case that.as to just exactly what new evidence
would be sought to be entered, and that in order
. that the defendant . -~ pardon me, the é‘omplainant
would not be caught. unapprised and would have.:

an opportunity to rebut’ and ‘refute ‘any. such®:’

' evidence. And this. £8-in the nature of an: \\ “}
additional bill of particulars, so to-speak, /’ ‘
: /

, 80 1 don't think any party is. caught by surpriae,i
and of course feel very strongly in all cases

| as a matter of policy and. function of .the cﬁurt

i that all matters should be: adjudicated on'the.
basis of the meiitauand that technicalities
ghould not preclude the admissibility of any

| evidence which wou;d enlighten the factual

gituation.




As to the cbjection to the admission
of the minutes of the council meeting, Mr.
Bimson said something about stipulating that

L3

the -- a stipulation that these were minutes

- of the council without proving this by -~

MR, BIMSON: 1I believe counsel agreed
to that .

THE COURT: -~ by whoever the city clerk
was at the time, . ST :

MR, WORTHINGION: We stipulate the

authenticity of the document. . e

* * x * %




OBJECTIONS TO APPELLEE'S EXHIBITS

[TR.SIII, page 18 to page 20]
MR. BIMSON: Letter from Mr. Joel B.
' Cooper to Mr. George Vakos,. then clty attorney, <f
dated April 3, 1962, ﬁfh'ffvfgﬁﬁﬁw*~iv e oap
| i - MR, WORTHINGTON:a &but Hoﬂor,-wewobjéct‘
to that and we willfsta:e:ali‘the objections
;f along at the same time.: But this.is before the
~ resolution of the council, and if the resolution ,
" of the council is admissible at dll, . it is |
- admissible as a document which is an‘entire
o | agreement as su0h4betweeﬁ,thn'part1es relatlﬁg
to this, énd therefore any prior evldence,.in
writing or.otherwise, would be\inadmtsdiblékk*~«'
- under the parol evidence rule, And%we“have‘l
; other objections to the whole bit of this '”
evidence which we would be glad tO'state»tffff
_ Your Honor would care to hear us.«jo:. i §y
THE COURT: - All-right; sir, ' i
; " % MR, WORTHINGTON:* All righty sir: ' We
- repeat our: objection that this actlonutakan‘byl
the council:was taken withtn*aireanonablyjnhdrt
timelrelating'tbutheﬂaame'ﬁatter"aa to which-
plaintiff's counselihsdupueithc'Citywon'notice

that:anything‘dOneawithfrefhrence to this property

was without prejudice,‘and L A R A

.THE: COURT: :iWhat . is the date of. th&




letter?

MR, WORTHINGTON: The date of that
letter ie° June-21, 1960, .and it relates ‘toca; . =
piatform,fwhich'1s.éxaétlyzwhé:»thls mattefnﬁv
-:elatesﬂt05-an outdoor platform, .

. ~THE COURT: rWGuid you*give“mirthatuf
date?: June: what? S i ro wf‘ydiﬂﬁﬁ

‘MR, WORTHINGTON: - June 21; 1960: -

- THE COURT: 19607 = .. .-

' MR. WORTHINGTON: Yes, sir: And i¢ -
recites further on in the-letter, which Your
Honor probably should:see, /that there had been
a course of dealing about thig in. the past
and implies that: thia would be the course: of .
dealing but it would be without prejudice: and
concludes in - ‘the next:to last. paragraph saying.
Therefore, since we on behalf of our . clientsu
do not wish: to contest the :legality of the rights
of anyone in and to Atlantic Boulevard at thig
time request that the/Clty" officinle grant
spociai perminsion/to our clients to continue
using an area adjacent to Seaside Park Casino,
s has been used in past years, "

'80‘1C“expressly twlcéveaya.that,thiaza
is not any settlement of the ownership but s :

e




merely a temporarily convenient method of "™

continu!.ng. R * TR ey .i'sx‘.j

o
"!':*".

- Now, -the c1ty comes along end attempts,;g*
by an action taken with reference to this very
same subject matter less than two years later,-
to prejudice the rights’ after they have been |
put on notice of no“préjudtce.=*Andiwe aﬁbmit'ﬂv‘
that parties-éan't‘negotiaté with ‘each: othey":
that way about.a d19puté.- If we are going to
say no prejudice‘ and then it is used againbt )
them to their prejudice relating to the same
subject matter”h'relafivglj‘ahort-tlme thereafter -
THE COURT:’ Wéli,'l"think”that your |
ergument though 18 not to the admissibility of
these documents so much as to the weight and *
the interpretation which might be placed upon
them, and the court is of the opinion that they
should be admitted in evidence. =~ e
MR. WORTHINGION: All right, sir.
THE COURT: And whatever exceptions

may be noted -~ you wish to note will be.

* % % % *
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COLLOQUY BETWEEN COURT AND COUNSEL. =

[TR.III, page 221]

!
|
|

MR. WORTHINGICM: That letter, then,

_Your Honor, would be Plaintiff's Exhibit 21, :

" THE COURT: Complafinent'o Exhibit 21.
This is a letter éddressed_to Mr. Roy Smith,
attofnéy at lew, and I think we can_oﬁipulate
at the time he was prcbably attorney foé the
City of Virginia Beach. .

MR, WORTHINGION: He was city attorney
at that tim2. I think you will stipulate.

MR. BIMSON: VYes, we will stipulate.




i
[TR.

OBJECTIONS TO APPELLEE'S EXHIBIT

III, page 26 to page 30]

But there are othgr reasons, Your Honor,
wvhy this evidence is not admissible, and that‘
is that all of these'documénts introduced by the
City relate to a'differenf piece of land from
that in issue heré before the court. The property
in Issue -- that property was brought in issue |
in the first case, which was brought in 1967.
The present case was not brought until 1970,
and it involves land lying south of 31st Street
in the lawn area. The case at bar involves
land lying north of 31st Street, so that the only
probative effect of the evidence that the éity
council in 1962 gave one of these cdrpbrations
permission to use that land and erect & structure
on i; would be as to land which is not involved

in this case, and it is therefore not material,

because that land is not in issue here, and the

only legal basis on which it would have any
relevancy is that if Your Honor accepts that
evidence as showing that the City fifty-five
years after the plat was recorded accepted -

dedication to this land south of 318t Street --
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now, you will recall that the plat, as my memory
serves me, upon which the City relies was-recorded
in 1907. The first official action they have as-
to anything in the:lawn area, .according to“thisi
document now*tende:ed,:occurred%fiftyPEive yéﬁrs*
later in 1962, and relates:to a part of thealﬁwn
areavwhich is not in 1ssue.1n-thewcase'at-baf;
Now, the doctrine of May‘againstz't¢hff
Whitlow, which the plaintiff has relied on in -
this case, -and frankly, the doctrine on whith
the plaintiff must either ‘stand or fall, says
that an acceptancé'offparc;ofma dedication ‘{8~ |
not acceptance qf'the balance, so that tb hdmlt;:
this evidence that they: had accepted: land:in -
the lawn area south of 31st Street under the
doctrine of May against Whitlow is irrelevant, ,
is immaterial, because it does not show . - |
acceptance of the pilece that\ﬁe\arefdaalingvﬁith
here. - And therefore the evidence dealing witﬁ
separate land in the lawn area i{s inadmissible.
fof.ﬁhat additionairéroﬁnd.- o s .
Further, the docuﬁenta tendered today . -
were owned by a different applicant. Now, . I,
want to be cleqr to the court that the difference
in vwnership 15 a technical difference, but it

is~gt111fa different owner, .s0 that they are . -
27 B




trying to show against a different owner an
act of ‘acceptance by:the City and admission:by . ‘j
the owner of the cityfs,ownetship, The owher
in the documents that are attempted to be -
introduced today is Sedside -Park, which is a ,
lessee and held a leasehold interest in this -
property and applied to the City we say vithoﬁf-“
prgjudice,\and the owner of the reversion was; :
at that time Greenco, whicﬁ is the plaintiff
here, so that whatever Seaside Park as .lessee .
did would not be in any way binding:on. Greenco; -
the reversionary owner,- .1 . - v uFi0

Now, I:think it is also fair to say to
the court that Sea&ideyPark“aa.ownegapf,the SPRT
leasehold estate was also owned by the same.
stockholders as:the owner of the reversionary
interest, so that our argument about,sepafatq’.
ownership ia,technical.t07that.éxtent,;thAgﬁ *1:'

there were two different.corpora;ions- e call :

£

thia to Your Honor 8 attention as additional .
reason why this evidence: ghould not be admicted,
and 1f admitted, should not be given any welght.
Another item that we suggeﬂt'makesmit'
inadmissible ie that the parcel that these

documents tendered today relate to being south -
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o

of 31st Street comes from a different chain or |
title from the -- than the property which is in ?;
issue in the case at bar, B
We also submit to the court that the
City ought not to be allowed to introduce this
evidence, because at an earlier stage of this °
trial a similar type of evidence was offered
and withdrawn, We objected and the cbuxt asked
thot the matter be briefed and the City'satd,"
well, we won't go into this type of other |
property, It related to the same property south
of 31st Street, and they withdrew the offer.
And we submit that under the doctrine of Gray
Street Arcade against Birsch that-they are taking’
an inconsistent position, having said in an
earlier stage of the trial that this did not ' -
bear on this casé and they didn't rely om it, ™"
then they come”back'a year later and say, oh;»""
yes, we do want to show something about ‘this |
land aoufﬁ-of 31st Street.: : .°:

W

. And the last ground of objections as to
the particular document. which are the counecil
minutes of. April 30,.'62, which Iubelievgﬁis
Defendant's Exhibit Ho. 2. We say that under the:

point raised by the court that the resolution {s
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operative only when signed and accepted by .
Seaside Park, which event,under the evidence as
we expect it to be, never took place, it was
never signed and accepted by Seaside Park,.so it
s inadmissible on those grounds,

I'm sorry. That's Defendant's 4, Your

Honor.

EXCERPTS FROM THE TESTIMONY OF THE WITNESS CHARLES KILEY

[TR. III, page 46]
Q State your name and occupation for the

Mcouft?
A Charles Kiley. I work the department
of community services, City of Virginia Beach.

Q .~ What was your position in 1962, Mr.

Kiley?
Ccity engineer, City-of Virginia Beach.




[TR;vIII, page 47]

Q 1 call your attention to the boardwalk - .
located within the city of Virginia Beach. :Do you have /-
knowledge of any location of utility*daaementa'in.the
area east of the constructed boerdwalk, ‘Mr. Kiley? |

MR. WORTHINGTON: Now, Your Honor - ;

east of the boardwalk. 1'm sorry. ¢

BY MR. BIMSON: |
‘ - Q Beg your pardon, west of the boardwalk.
MR. WORTHINGTON: We object, Your-ﬂonbr,
gnd call for:the best-evidence.: :
A 'Yes, ; do. .
. e e }f; -
[TR.'iII, page 48]
Q B § calllybur attention to ﬁhis_plat;“
Mr. Kiley, which I believe is from your files..

A VEPCO file.

Q 4 VEPCO files? .-J? RS T
A ~ Right. T | h
Q - Can you locate. == ‘' . " ,r:i=?1;£w

... THE COURT: - Whose: files? "~
THE WITNESS: 'VEPCO. - -~ . i
MR. WORTHINGTON: Now,. Your Honor, wec
object to that, They are not his- flles. , |
: THE COURT:. Are they reco:ded in. the :

clerk's offtce of this court’

* * * * *

13-1 _ oo :




COLLOQUY BETWEEN COURT AND COUNSEL

[YTR‘.;III, page 49 to page 52] |
| MR. BIMSON: Your Honor, there is nothlﬁg
of record., The City's position is that these: ,
lines were installed pursuant to the franchise
\agreemént granted to the Virginia Electiic'and h
Power by the Clity, a second-claﬁa:c1:§; and by
the first-class city of Virginia Beach, and the
purpose of having the witnesses testify 1s to
locate the lines within the franchise agreement
within the dedicated streets which have been
preaented'by prior eoidence.
THE COURT: 'And there is no .-~
. MR. BIMSON: .Recordation.
THE COURT: - There's no recorded deed of .
easementoor’-- . Lo
| | MR. BIMSON: No;osir,jnq mo:o_qhan,tha‘--
THE COURT: - Plat. .- i":;, .

MR, BIMSON: -- rights of the . « ., .
municipalities to grantﬁfrénchises,tq public utility
corporations, which VEPCO is qualified. And the |
purpose ofvany testimony as to the.place where
the lines were placed within the dedicated

gtreet -~

THE COURT: And who granted this right?

MR. BIMSON: The City of Virginia Beach.
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THE COURT: In what manner ?

MR. BIMSON: By passage of an ordinance.4 

THE COURT: Do you have a copy of the,
ordinance? S )

" MR. BIMSON: -Yes, sir.. I have a copy “

of the ordinance of the fitat-class city --

 Mr. Worthington hasn't seen it -- which 18

dated -- e n
MR. ﬁORTHINGTON: This is just generally
the streets and alleys and so forth? | ;
MR. BIMSON: Right. It is dated May 27,?
1963. That's when it was approved prior to. |

becoming a first-class city.
MR. WORTHINGTON: Your Honor, I think

we could stipulate the content of that rather

than put him to the tfouble of putting:it in.

But we e the admissibil of 1t. 1

think Mr. Bimson would agree this is an-ordinance-:
granting a géneral franchise to the power company
to use the streete and alleys wherever they may

be in the Ccity to lay its lines, and we will

| sttpulace the authenticity and existence of such

an ordinance, but submit its immateriality_to

this controversy.
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THE COURT: All right, sir.- Give‘me
the ordinance of the City --'passed when?.:
MR. BIMSON: Yes, sir. -May 27, 1963.
 MR. WORTHINGTON: Well, Your Honor, Qe;;
would also have the additional objection, of: .#- .

course, that this happened after we had put the

City on notice that anything done would be

without prejudice.

THE COURT: All right. Passed May 27,
'63, granting~V1r31nia:Klectric.and‘Poﬁer |
Company -- |

MR. BIMSON: "Yes, sir. - | 3

THE COURT: =-- right to.use-the streét;f.

of the City.
MR. BIMSON: Yes, sir.

THE COURT: For installation == . ;'
MR. BIMSON: - =--:0f their linmes.. *¢ivi..
THE COURT: 'What type of lines? v!mﬁﬁi
MR. BIMSON: Power lines and transmission
lines. (IR '
MR. WORTHINGTON: And this ordinance
éid not specify afiy specifi¢c streets or any ~ ‘i

specific:alleys? .

- MR. BIMSON: No.




MR. WORTHINGTON: PRight. I think the

-pertinent lenguage says streets, alleys, and
_other public piaccs of‘the City of Virginia'neach.'
| THE COURT: ‘All right, air,ﬁ'Iha. .

ordinance is stipulated.

' MR. WORTHINGTON: And we object to tha
aémissibility of it for the grounds pfeviously
stated, R . R i

THE GOURT: All right, sir. Its
authenticity is stipulated. :' |
| MR, WORTHINGTON: Authenticity
atipulated. |

* ¥ k % *

'EXCERPTS FROM THE TESTIMONY OF THE WITNESS M. S. GRAY

[TR. IV, page 9 to page 10]

Q 1 goco. And.you:Are-employed:by vheaf .,
A Virginia Elcdctric-and PcwczﬂCq:panya=u

. And hcu lonn bavo you been 00 ceployed?

PR

A Tuenty-£five yooro. S e




Q uhat is your position with Vepeo at this
particulat time? ¢ 0
A  Line foreman.
* * * *x %
¢ Mr, Gray, 1 show you this exhibit just

presented to opposing coumsel. Can-youvidenttfy it for
me at this particular time? : . |
| A This is a copy:of an eatimated job th&t

was given to me in '62,~8thamonth~o£_'62..'A£cet;tha.f
boardwalk or that section bad washed out we replaced the
cables and light fixtures behind the boardualk. |
‘i Q This was after the so-called March-storm? |
A Yes, eir." e ' e
THE COURT&‘ March of what year?

THE WITMESS: '62.

THE COURT: '627
~ THE WITNESS: Yes, sir.




Wiy o

BY MR. BIMSON: - - - - «/ 2 . |
Q . Where 1s this particular document filed,

Mr. Gray? BT W L :
| A ‘A copy .is filed in our .office and.aleo.

ISDUE

the 'pei'nnnent copy is filed in Richmond.. - - uiof oedd
In your.office here at Virginia Beach?

¢
A Yes, sixr,  Oux xecords department.,
Q What :is the purpose of this particulex:’

}“, e & Yoy

exhibit as far as youxr company;is conerned? .

i A It is drawn to giva us an estimated.:

cost and also layout as»co'whe:e:wa'd.havg to locate and

‘position cables and. polesys ® - 7 .. A L

* * % % %

[TR.1IV, page 15 to page 18-A]
Q Mr, Gray;, taking you back, you say:this
18 on record with your office here and with your offi.c@ =
'm Richmond, the permanent copy? . - v N
A - Yes, sir, ™
Q Is that true, six?
N ‘4 ‘Can you tell the court what 1s done with this

particular exhibit as far as the -- in its relatiom to

the 01ty' of Virginia Beach?




11

‘proceed with the job.

storm,

A Well, the City initiated the first

request for the company to install lights or replacement

MR. TORKER: ~Judge, I object to this

as hearsay. -~ - 7 o
“THE COURT:": How do‘you know thig, Mry:

Gray? . e i

THE WITRESS:: This is a matter of .

‘procedure and ¢ompany policy. We only install

1ights at the City's request and their locatiom,
They point out the location:- Our engineeting I;‘

- department draws plats desfgnating what 1lines -
© We ha;e to have to feed these lighta.L The.01ty' 

approves the plats’and returns it to'us and @
TRE COURT: That's the procedures ™
" THE WITNRSSY Yes, -+ *© i ji@ﬁaw*
+ ~THE COURT: Do you know that'g:what vas
done in this particuldy case?' ' «* . &f i¢5 
. THE. WITRESS8: Yes, air, This particular
case had quitﬁ'aglot of washout around-the March

N T

, MR, TURNER: ‘Does he have personal %:
knowledge of that? - ¢~ S o

* “THE COURT:- Objéctiom overruled, ~ *7

" MR, TURNER: 'Saveé the point,: por
138




BY MR. BIMSON:

Q You have personal knowledge as to --
do you have personal knowledge, Mr. Gray, that this
particular plat in question was submitted to the City . of'
Virginia Beach? And to whom was it submitted 1f so?

. A .- The person it was submitted to, it would
be Jthtough the engineering --
{ Q Yes, sivr. - v e et
A - City of Virginia Beach engineering.
Q Do yéu remember who that particular )
person was at the time? - R .
i A Mr. Charlie Kileye was in chhrge o! ihe

enginearing at that time. el gt L CERLSTN B :m-:.w.:‘“'
.. MR, nmsori: ‘The City would move: that
F this be admitted as an.exhibit at this time,.
your hemor, - v .. .i b e:»,;-:‘_ | e - ‘
THE GOURT: VWh'okbrepg_:ed thié? 18 &tk

e lmenlnt

‘ a plat or a plan?-. ..v' . BT S
. | : THE ‘WITNESS: :1It- {0.a plat draﬁn.bmgur
e_;;gineering department , and. then it is’ appraoved: -
thxough various departments and is returned-to

_ the construction department. I:-know this is the

plat because at that:time I made motes on-it as




that timz.

1 was in charge of tha constructica, cnd my noteo

are here and {nitialled.: I mnde theose, notes Gt |
: , o

THE COURT: All right,: sir.

Ly

i o
BY MR. BIMSON:

i

l

pirticular plat?

Q  Those are your imitials on the

A Yes, sir. |
THE COWMT: You wich to tender the plat
in evidence at this time, MMz, Bimgon? « . &
MR, BIMSON: Yes, sir.
TEE COWXT: Any objection? . b
MR. TIRNER: . Yes, sir, we do object €O
[

the introgucpion of this for the reasons stated

!

in objection to this testimony: It is a plat

. prepared by a private company and thie;hsa no

relevancy to the facts of this case,

| We have cne other objectich we would like
to'stgte in the record, your honor. This insofar
as the City is trying to introduce it to shouw
scme act of acceptance oa its pnrt‘in in violation
of this 1960 exhibit which is -~ or this 19060
letter, which is Plaintiff's Exhibit 21, which
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stated that any further dealings between the
City and the corporation that's mentioned in
that letter would be without prejudice,
THE COURT: Well, I think that your
objection is more properly addressed to the .
~weight to be given to the-exhibit as evidenc;f;?T
‘than as to its admissibility, “I chinkvit: 48 | i
material and relevant to the issue, It will bg‘ 
received in evidence, and your objection wili-bé
noted. _
MR, TURNER: All right, sir,
THE COURT: This will be Defendant's
Exhibit 5. | ' |
MR, BIMSON: I believe that would be

6, your honor, if we are following the numbefinﬁj‘f

THE COURT: Yes, sir.: I'm.sorxy, I - f
looked at my notes and' X did not look.at the ..

record, 6, excuse me;: It will-be recedved n:

S

evidence and marked Defendant's Exhibit 6. - ,ﬂﬁhf
; ST (S0 marked by the court.) - . S
? : : ‘ S R . RS
BY MR, BIMSON: ‘
‘ : Q - ~ Now, Mr, Gray, I call your attention.
back to the exhibit which ﬁaa been introduced into RTTN
evidence. Camn you pinpoint or 1denc1£y vhere 3lst Street

1

would be on that particular exhibit? .- . 2
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A Right hera in this position here, 3let,
Here is 30th Street, and this would be e« 31lst would eoﬁé
in here about the middle of the page. There's no actual g
. 3let Street - AT o > - zméf
. © MR. TURNER: Right,
A <~ there, but =~ on the ocean front, '

But this 1s 30th and this is 33xd,

BY m . Bmso“ H ) : . RTINS | Ry : B Wres N .:‘?',":

Q - Right, Can:you 3£§e+ua.a-cloae g
prbmlmity where 31st Street would be? . -
| A. . - Yes, sir. It would be midway. |
| Q Wouid~70u“matk::hat particular point .
at -- - R TP S D L A

* % % *.*
[TR; IV, page 26 to page 28]
. "Q Mr. Gray,.ate you familiar with the ::-
ﬁtope:ty in question in being that of the -- in dispute
here today, that of the property in front of what -1s.now

Seaside Park, which is morth of 3lst Street? L i,
T A You mean do- I have familiarity?
Q Have personal knowledge?

A ~ Yes, six, .




Q Have you been on. the premises? SR Y
A : Yes, sir, many times. - woom _-;-»;,:-e::l;z ?

@ ALL zight, sfr. Could you frem that -
plat 1nd1cate the ‘lawn areas. that are in. close ptoximdtyhk”fw
to that property? S “qﬁﬁiﬂ; L W, .ks fi?ﬁf&i%ﬁ ~i

A The  1lawn areas?“~ ST ;J“mwf: -

Q ~ Yes,; sir, which is west of the boardwilk.

A Thé lawn.axeagegnenda‘from the curbing -

.of the boardwalk back te.the structures ~- buildiag ' %
- structures of Seaside Park quite npdlaténce:ftomzchn curb -
area, the grass part, N

Q. Can you pinpoint on thnre the structurea,

’thslpoles, or the easements where chnln%poles ptavepce!apy

are located? B T T S S RS SR I ot
A . Yes, edr. .. . - .. o -
Q Would you do that for the.court, please?
| A They are indicated here by round circle
andlthe .- |

Q . Now, I'm talking Bbout. in front of the

property in question. . . . - o0 o A 2t
A Yes, sir.  From this street: here tt ‘

begins, and the property in question would be this llghz,
these lights in particular here, 't . . -, ‘:}




Q I see.
A Then from =~
MR. BIMSON: I would like the record to

jndicate that he has peinted-out four such poles

as indicated on the property in question.
THE WITNESS: 1 believe it is. - *
VR, TURNER: Could we let ‘the: record be |

g
w e

clear that by 'property in ‘quention" he msans' : -
the lawn area? S
ok K K K
[TR. Iy, page 31 to page 34]
- Q * Mr. Gray, you have taken us back as far
" as ?62, as far as the March storm goecs -- |
A ‘Yea,‘nlt.‘ . - I .
| Q -« ao to tha existence of the lines
 being installed in this particular area, Is that correct,

sir? o o . D ow

A Yes, eir. o 3




Q Wr. Cray, do you have personal knpwledge

i
of your'company s Vaepco, doing erk in this particular
area in ‘question prim: to 1962%

‘MR, TURMER: Your honor, th2 eam

9 EE
i

. objection.
THE COURT: Overruled
MR, TURNER: Could I state it for ths

record, sir, please?:
THE COURT: Yes, sir,
MR. TURNER: If a private company goes

on 2 man's property and does some work, that has

no relevancy as to whether or not a muncipality

has an easement over it. -And ’!thac’s»»"esser‘atia'ny
"~ what he's been asked to testify to. He says vy

private company went in here -- I assunme that?s -

what he is going to bring outi
MR, BIMSON:: Nb, sir; that's not -- |

. ¥

MR. TURNER:! ‘Excuse me.

. MR. BIMSON: No, sir, I nust diaagtee.
1 don‘t think that's the parttculaxr law.’ s oEe

MR, TURNER: That 'g the grounds of =y

~  objection to this man.
THE COURT: Objection overruled,




BY MR, BIMSOMN:

Q Would you gngcue
ad baek to you? |
lany ticzo we have been c2

= tha-quastion, IIr. cxay,

PR

or would you like it re
A Yes, 6iz.

the property in frcat 4n questica end have reploced,

or repaired cabled that were installed thexe.

relocated,

EREEN

prior to '62 ==
Q ~ Yes, sir.
A o~ theoe Mights =<

. THE COWMT: ME. G20y, would_you be wore

specific?

BY MR, DIMSON: i

| Q ~ What type of ‘verl have ycu'dcnd in Mo
particular area? PRI  &: L ned,
| | THE cOmT: What-bhave you done? “T think
the qpesticn'wdé, pricr to 19627 e ’

S e e TOTHE WEELESS: ‘Yeo, sir. "
TE comTe Is that vhat your 0nowes
refers to? O R T W
A "‘19#8”01 149 ue chonged tha.atteet 1ight

fiztures froa the 1low brackets to th2 high

e
-

bracketo or
rty~foot poleds

brackets o thi




{

i
| e
BY m. Bmm: * " t AT R + Q‘\\\ "\'\\ \ . “ \ ‘:\\\.

&

Q- Vhat wae in there b’!tor-to"thae?‘¥ ol .t _g.
. A Low eigﬁteenofoa‘t emerete polu.' e
Q' - . 8o you installed new poles <~ “737?7
A Yes, 811.’. L 2 . el e N
Q e up - to thirty-foot?
‘ A Yes. ’
: Q- And put new bracketa on the lightl?
A Yes. B ) ' A |
| Q Was this within this area that you o
identified as ten foot west: of the curb line of the sty
- boardwalk? T "‘:E.n; L ~ig§- ' B
A " This ten foof that i‘spoke otﬁé—“a'T;.ﬂ
| Q | ‘Yes, iy < T ' -
| A - Was only designated to clear us or

' keep ‘us from other utilities or other things in the area,

Q Yes, sir. " But thu qaestlc_nzmt thetat

wo&k that you did, ‘the installation of the poles,:was J

that within thz ten foot that you: ddentified?: ;
. A . _Yes, to the best of my knowledge,
_ qQ To youx ‘knowledge, Mr, Gray, did nnyano
ever object to youqdoing*thla:particulnt work? '
Ao o ROy litc, Ly it
Q Ko one stated you hmd noauthority e

névr;ghz cé be,onAthe premises?

* % % % *
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Teopaae Uy be paae (10

A | No, sirx.

BY MR. BIMSON: A Y TN
Q 3 Your -~answer_ wag no, sir? '

A No’-,“’eiz‘.““ o

* *x % % %

Q Mr., Gray, I ask you to look at this plat
which 18 Defendant's Exhibit Number 6, again. You .
) _testified‘thnf prior to '62 you had replaced the poles. .« "
T and brackets on poles ==’ ‘
| A Yes, 8ix, = . focr o
Q -~ on lights.
 Aren't those poles indicated-on this plat?
A This i8 the-ones that were replaced on
‘this partficular job, . 7l o Lo |
Q But the location:of those-poles is shown
on this plat?
A Yes.

LT YT fae TR .
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Q

Could you identify with a mark -- where

were those poles in relationshiﬁ to the beardwalk, :tha

concrete boardwalk?

1 A
Q

Thase ‘poles were ‘set behind- the boardwalk.
They were immediataly adjacent to ths. a

boardwalk, were they not? =

"

A
}graasj portion.
| BY: MR, TURNER:
Q

A

Q.

They were attached «= :
VR, BIMSGN: = I object to that question.

I don't believe that was the. witness's angwer,:

MR. TURKER: .This ia cross~examivation,

THE COURT: Objection overruled,

‘They were behind the boardwalk in the

By behind, -you mean‘onrtﬁe western side?

- Western side.

And were they not 1mmgd1ate1y adjncanc

to the concrete boardwalk? - C

A

Q
A
Q

They were within three foot.
Weren't they immediately adjacent?. -:
Yeh,,that would be adjacent, o
~They were 1mmediateiyeadjacent?

r4g




Yas, sir., .

All yight, -

THE COURT: Now ==
MR. BIMSON: That's my ebjection, your

honor. .; . |
| THE COURT: - Which-do you mean,: Mr Gray?
- Immediately adjacent, did they touch the boardwalk?
 THE WITNESS: .They'had»a%goncrete,aprOn
poured around the light to hold it rigid to keep
it from swaying in the wind, end this apron was
three foot square, the majority of them, .end this
apron went from the boaxdwalk to béhind thm'light.l

BY MR, TURNER: )
Q That apron totuched the boardwalk, did
it not?

Yes, sir.




Q All right, sir., You testified that you
éad been on the area in question =-- I believe that was -
your language =- on wany occasions. What do'youlmmau_by
"the area in question"? What did you wean by that im °
ybur testimony? | |

A Well, he asked me hed I been on the area
in front of the'properties*-- the City area, ﬁhat we call
the grassy plot, and we had been there many ﬁimes.

Q " What d414 you imderstand the question -
what property did you understand the :question to be -

.....
&

N A

teferring to?

s A The property in front of_Seaﬁtde'ratk;m
| Qv All alonz Seaside Park? -~ - - - T

A Well, the gressy portion. Ho asked me
had 1 beem there. ' . .

* k x *x %




OBJECTION TO TESTIMONY OF M. S. GRAY_

{(TR. IV, page 10 to page 11]

| - MR. TURNER: Judge, we would like ta
‘ltate our objection to skl this testimony 80
far and the line:of+it in that we.doa't see how:
it has any releﬁincy“tb.thﬁ?Ciiﬁ;;ldoiigrﬁéwﬁﬁing
to accept this area they claim they accepted as

‘dedicated.street. R R £ I T




OBJECTION TO ADMISSIBILITY OF APPELLEE'S EXHIBIT

[TR. IV, page 19 to page 20]

. MR, TURNER:.. Judge; I would:like t@.
object to.it being wmarked for this reason::(The
witness -testifies that it is midwﬁy, and I think j'
it would mar this eﬁhibit,invaAprejudicthl vayﬁé:fd
if a street is drawn on there which very.eleanly; |
is not on that plat at all.: . | | | )

THE COURT:" Welliwao v ooy o0 lnn

‘MR, TURNER: ‘Wouldn't -the testimeny that
it is midway identify it for anyonae in the future?

‘THE COURT: First; would you --"so we can
orient ourselves, I presume that the leftehand. ..
side 1is north;~'Ia_that"corteet?r, 3;? T -

- THE WITNESS: ‘Yes;4-‘*$ »acv<i;$~ #”WmH '

'THE COURT:~ There's your arrow, :I Gee.
Mr. Gray, what ie this? - - = @ legr
THE WITNESS: This designates the
location and the lines that we installed,
underground cable; S et
THE COURT: Then there's an area in the
close proximity of the place.that you have %
indicated where there . is no%line‘e-la that: ¢4
correct? - . Tar %:f;““f,;‘f;hyx;,. L Mere,
MR, TIRNER: Right. |
' THE WITNESS: Well, the reason for that
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18 because it 18 the féed or the source comes -
from this direction and feeds several 1ights, d
And the soutce fbr“thiévgroﬁpiéomeéﬂffbm*éﬁto7*ﬁ?fq

dlrection. {,;‘,‘;:‘ . | :
MR, TURNER: But, your honor, thée thing :

13, 31st Street just is not shown on there. Now,
there are other exhibits, 1nc1uding Plalntiff B
Exhibit Number 1, that show the exact rélation
of 31st Street to 30th and 33rd.

- For this man just by guess ‘to draw :hts
approximately where that stredt 1 is ndt > *?Waj
uecassary and would quite cbviously be prejudlcal.

. THE COURT: Well, I think 'that {t'is |
material, but I think that 4t is necesgary that
it be accurately doﬁe'&nd not just by an estimgtg.i;

* % k% % %




[TR.

STATEMENTS OF COUNSEL

IV, page 4]

] MR. WORTHINGTON: Wa hava alxeady
stipulated by letter the authenticity of all of

the eihiblts*excépt tha' one which was just admitted,

so there's no == we do have goms rescrvations’ ..
on the authenticity of one &greement which refers
back to a previous agreement which is not-

available, but other:than that exception; we: »
stipulate“the duthenticity of all tha-éxhibits

of every last ohe of them, We say they are
authentic pieces of paper, but wé say that they
are pleces of paper that have'no place in this

case,
® x x Kk %

COLLOQUY BETWEEN COURT AND COUNSEL AND

OBJECTION 70 ADMISSIBILITY OF APPELLEE'S EXHIBIT

1V, page 47 to page 43L¥‘ANH
i
- THE COURT: 'All right, -eir. Vhen'was

| the annexation beyond 26th Street?
'MR. TURNER: In May of 1923.

on both sides. But we object to the admissibility




THE COURT: 1923. Al right, sir.
MR. BIMSON:: Which included this aresy.-

L3

1 believe we stipul&tedr~l
MR. TURNERt" Yes, sir.
THE COURT: The minutes of the town

couhcil meeting of the city =- of the town of
Virginia Beach of April 16, 19206, will be . &,
received in evidence and marked the Defendant's
Exhibit 7, and the objection and exception- of
counsel for the complainant will be noted for

the reasons stated.



COLLOQUY BETWEEN COURT AND COUNSEL

ITR. IV, page 50 to page 52]

THE COURT: -Gentlemn;-'co:rect e {f I'm ‘
in error. ‘' During the” racess I think that:.ve. havev
agreed to stipulate that eopy of thia m2p entitlod
Virginia Beach owhed by Norfolkf and. Vitgmia Bueh
Railroad Improvement Cowpany,: Marshall Parks;" ¢ 2
president, as recorded 4n deed:book 41 -=» ? =

‘MR, TURNER:..Deed book 59, .

MR, BIMSON: 59.

THE COURT:: -~ 59 at .page ~-- _

MR. BIMSON: .Page 115:. .. - ‘v = o6
G- . THE'COURT: ' Page 115.4 - miezou t5%

MR. TURMER:".The: plat: 1; at. anothey page.

THE COURT: And recorded -- . '

MR, TIRNER:‘THe plat 1s st 'pagh’119,%%

THE COURT:. <~ 18 known as the Hughes . =~
map or plat -<'which does it 'sayiin: :‘hc cagay iRy

vt MR, BIMSBON: - :Hughes wap,-T:belleve,; - _

THE COURT{ ‘Hughes‘map, ' = ~ %% zirewdis,

MR, BIMSON: ‘In the Supreme Court case?.'’

THE COIRT: 'Yes, and has been held by
the Supreme Court to be the official map of the
Town of Virginia Beach? °= > - .~

. MR, BIMSON: -‘,!el;'--imﬁéozporated Tami of
Virginia Beach, ‘




THE COWRT: Unincorporated Towm of )
Virginia Beach, 1Is that'-’cotrect-;'fgcntumﬂ? R
MR, WORTHINGEZON: Your honor, subject  :
to the limitation that the e«:i . ..«
* *- THE COURT: Yes, with the excaption tll!t_i"‘
the lot numbers that are in red on the plat that

is now recorded wexe not ecn the plat ag late as:
1926, and also the words "Ocean Avenue'’ -« 18 "
that correct"l G e R ' |
MR.‘H(BTHING!‘GN:' Yee, sir. |
THE COURT: " == whichk appears {n an area
which is indicated as being grassy between 18th .
and 20th ~- I'm sorry, between 18th and 22nd
Street, ‘

. ' - 3¢

M, WORFATNGION: There 1s ancther legend
on there, too, T think,- -%; . ... . ou N
THE COURT: Yes,.and.also the same: "Ocean "
Avenue" worde also appesy 1in a compszable: aves
between 25th and 40th Stfest. With that excsption.
. . MR, WORTHINGTON: . I think the stipalation
ought also bé subject, your honor, to the
qualification that this Hughds map was an - '
~ offieial map of the Town of Virginia Beech so
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far as its boundries extended at the ttme thei:. ..
case of Virginia Beach aghinst' Cboe was dechded .

in 1917. We woild'be umiltng to .mm.' L
that the map. was fc my ¢£ the ‘town beyond the
town ;mgg. e et TR 1‘..?’.‘;‘;‘,, | ' R
. THE COURYT: ALl right;-etr. Givems: .
the date lgun wh.u the caae of - cuy versus . Oboe

3

wag ‘decided.

R

ua. BIHSOH: March is‘ 1917, your hanm:.,._é,
m com'r- xe van lometim after: 1926,

_,,.__-—-
—— e

‘ 13 that cmect.fthn thohe red" nmtall tnd TS d :

= e — N st

letteung vere pohcuea"in? BRI R
TR wowrnmc't@\mm T

*****




STATEMENT OF COUNSEL AND OBJECTION ‘I‘O ADML K HIQW‘\

OF APPELLEE'S EXNIBIT SNU_RENARRE OF ﬂm AN Y\"f‘ h

[TR. 1V, page 53 to page . 55)

MR, BIMSON: Yes, sir.. One:further.f
exhibit, being iepback 2 page 31, which shows ==
which {8 titled Plan of Chautauqua.by:the Sea,
which-ahoﬁa the Hall line;:which I believe has .
been stipulated" €O . ¢ e Con T

MR, TUBNER: :The autheuttcity of thig’:

has been stipulated to,

we aga!.n have the ubjaction t!m: it’ 1:
immaterial 1n this case, because it is lntrodmed
to go with tha 1906 town council resolution, and
this property simply wasn't in the town of .

Virginia Beach at that time, ,
THE COURT: Will you inform the court

as to what you bona:lder- the relevancy of this
MR. BIMBON: ‘Going back to the:1906. :~ -
ainutes, your honor, they referred to the Hughes
mp -- 1906, they referred to Ocean Avenue being
accepted from Hall's line nmorth; and. this -

indicates where Hall'g linewould be, :» - =i
THE CCURT: ‘Is Ocean Avenue ghowm on
that plaer o S ay

. MR, BIMBON: JYeo, ai.r Ocean Boulevard;
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_ Defendant's Exhibit 9. ... i<

THE COURT: Doea it show Ihu‘\a 1ioa?
MR..DINSON: - Yea, ‘odx., L
MR. TURNER: Ocean Boulevard south of

Rudy Inlet on that wmap.: - - ‘
THE COURT: Gentlemen, this will be
received in evidence and marked Defendant'.
Exhibit 8, and if cowmsel hss.no objection I'm* ;,
going to wnderacorad in heavy black psuctl Hail's
line. ERT
MR. WORTHINGTON: Wouldn't that. be.9,: "

your honor? SR
THE COWRT: Sir? ,
MR, TURNER: Wasn't the Hughes map
nusber 87 I N
THE cdu_g'rz Yes, sir, Th;s will be

* * * * %

THE comrs This map entitled Plan-of
ttlm,-‘rropettys.nelongi.ng to the Chautauqua by the
Sea Asseubly, Virginia:Beach, :Virginia, recorded
in ¢lerk's:office. on the 1lth day of March 1904
has been received“in evidence marked Defendant's
Exhibit 9, and it shows Hall's line referred to
in the minutes of the meeting of the Town of

Vifsinia Beach on. April 16, 1906, .. - cowow

*****
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STATEMENT OF COUNSEL FOR APPELLANT

[TR. IV, page 114]

One part we wanted to’ introdme tu maka it quite
" clear that an area north of 26th Street was not
'j part of thas town of Virginia Beach umtil thia
1923 annexation suft; ‘I think that's now been
- stipulated. . |



STIPULATION

[TR. IV, page 115]

TR - MR, TURNER@-?Thaédther‘thing‘wniwanzed‘; 
to show £rom this: file is .a’'¢opy of the nughns
plat introduced as an eahibic which does’ not have

the writing which ahows in red on the rdcorded

_.: 1' e

plﬂt. BT S i B e T "y
" THE COURT: : naen'c it been sctpulated -

.. MRy TURNER: It ‘has ‘been stipulated,

' THE COURTt -~ that was. put on there -
sometime subsequent to 1926% '1“,
‘MR, WORTHINGTON: Right, That's been

stipulated,

OBJECTION TO ADMISSIBILITY OF APPELLEE'S EXHIBIT
[TR. V, page 12] |
THE COWRT: Tt will be received in
evidence and marked Defeﬁdant'S'Exhibit 14; _
MR. WORIHINGTON: Your Honor, we renew .
our previously stated objection to the | '
‘admissibility of that exhibit, but stipulate_itéA

authenticity.




plaintiff's Exhibit No. 1

Map of Property of Virginia Beach
Company , recorded March 16, 1908,
3, pages 176 and 177
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Portion of Plaintiff's Exhibit No. 6

" Deed form Sea Pines Improvement Corporatibn

to Greenco Corporation, dated January 3, 1944,

from beginning of deed through the words "A.

N, Chandler and Company" in paragraph I (1) of

said deed

TEIS DEED, Madé this 3rd day of January, 1944, between
SEA PINES IMPROVEMENT CORPORATION, a corporation duly organ=
ized and existing under the laws of the State of Virginia,
with iké_principal office in the city of Norfolk, Virginia,
Party bf the First Parﬁ, and GﬁEENCO CORPORATION, a corpora-
tion duly organized and existing under the laws of the State
of Vifginia, with its principal office in the city of Nor-
folk, Virginia, Part of the Second Part:

WITNESSETH} THAT for and in consideration of the sum
of TW? HUNDRED AND SEVENTY-FIVE THOUSAND DOLLARS ($275,
OO0.0Q), FIFTY THOUSAND DOLLARS ($50.000.00) of which is
beingfpaid in cash simultaneously with the execution and
delivéry hereof, and the balance of which is being secured
by a Eirst—lien purchase-price deed of trust to be recorded
simultaneously herewith as part and parcel of the same trans-
actioﬁ, reference to which is hereby made for a more par-
ticular description thereof, the said party of the first
paft does hereby grant and convey unto the said party of the

second part, the following property, to-wit:

I All those certain lots, pieces'or'parcels of land,

!
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lying, $eing and situate
County of Princess Anne,
all of the buildings and
nances thereto belonging

front rights, privileges

in the Town of Virginia Beach,
State of Virginia, together with
improvements thereon and appurte-
and any riparian rights and water-

and appurtenances although not

embraced within the metes and bounds hereinbelow given
which the party of the first part may have by virtue of its
use of gnd title to the hereinafter described property, and
any rigbt, title and interest to the streets and alleys
binding;the property which the party of the first part may
have byivirtue of its use of and title to the hereinafter
described property, which property is particularly bounded
and described as follows:

|
(1) Lots Nos. 1, 2, 3, 4, 5, and 6 in Block No. 74;

Lots Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 in Block No. 75;
Lots Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, and 10 in Block No. 76;
and Lots Nos. 1, 2, 3, 4, 5, and 6 in Block No. 77; on Plat

No.3 of a part of the property of the Virginia Beach Devel-

opmentjCompany, at Virginia Beach, in Princess Anne County,
Virginfa, which said plat is duly of record in the office
of the:Clerk of the Circuit Court of the County of Princess
Anne, dirginia, in Map Book No. 3, pages 176 and 177, said
plat héving been substituted for a part of the plat annexed
to a déed dated July 23rd, 1900, from the Norfolk, Virginia
Beach and Southern Railroad Company to A. N. Chandler and
A. S. éhandler, partners, trading as "A. N. Chandler and

Company" ;
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Complainant's Exhibit No.
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Photograph of property in dispute taken in 1938
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Plaintiff's Exhibit No. 21

“Letter dated June 21, 1960, from L. L. Under;

wood, Jr., counsel for appellant, to Roy Smith,

Virginia Beach City Attorney, regarding use and

ownership of "Atlantic Boulevard"
In furtherance of our telephone conversation of June 21, 1960,
relative to the complaint by the City Officials of Virginia
Beach set out in your letter of June 16, 1960, I wish to
advise 'as follows.
On behaglf of Dudley Cooper, one of the principals of the
subjecg corporations operating Seaside Park Casino at Vir-
ginia Beach, Virginia, and without prejudice to the rights
of any‘parties involved including the City of Virginia Beach,
I wish to advise that it is not the desire of my clients to
litigaté the rights of any party in and to Atlantic Boulevard
at this time.v |
It is égreeable to my clients to remove from the parcel of
property which appears to be Atlantic Boulevard the con-
cessidn which is now being operated by the subject corpora-
tions and known as the "Basketball Game" if this concession
is objéctionable.
It is our belief that the additional objection concerns a
certain outdoor platform whiéh has been for many years past
and for the present summer season used for free entertainment
to patrons of Seaside Park and Virginia Beach in general, and
the operators of Seaside Park, without waiving any claim that
they may have or alienating any claim that the City may have.

to Atlantic Boulevard, may continue to use the area as in
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il

the pas% by special permissionvof the Ciﬁy authorities.

Our clients have contracted for the summer season several
speciay attractions which will be free to the patrons of Sea-
side Pérk and to Virginia Beach. It would cost thousands of
dollars to terminate these contracts, and the summer guests
of‘Viriinia Beach and patrons of Seaside Park would be de-
prived of this free entertainment.

The obﬁections cdmplained of are of a temporary natufe, and
are onﬂy used during the summer season. Free entertainment
of this nature is beneficial to both the patrons of Seaside
Park aqd_guests of the Virginia Beach area. Therefore, since
we, inibehalf of our clients, do not wish to contest the
legality of the rights of anyone in and to Atlantic Boule-
vard aé this time request that the City Officials grant
special permission to our clients to continue using the area
adjace?t to Seaside Park Casino as it has been used in past
yearé.'

Thankihg you for giving this matter your immediate attention,

and trusting that all parties may work out an amicable agree-

ment of usage, we remain Very'truly yours,
i

|

Defendant's Exhibit No. 1

Contract dated December 30, 1946, between the
Town of Virginia Beach and the Virginia Beach
Gas Corporatlon, granting a franchise for laying
of gas mains and other papers related thereto
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TIIS CONTRACT, made this 37 day of December in the year 1946,

by eand between the TGl COF VIRGINIA BEACH, a mmicipal corporation, party of the
first vort, and VIRGINIA EEACH GAS CORPORATICN, a corporaticn ohartersd and duly

existinz under the laws of the State of Virginia, party of the second parte

l WEEREAS, the Council of the Tewn of ‘Jirginie. Beach dia o the 5th
day of August, 1946, adopt an ordinance proposing to grant a fran&hine, a ocopy

of whic’z? franchise 1s attached hersto and incorporated herein as part of this

contracts and

| WIEREAS, ca September Oth, 1946, the Virginia Eeach Gas Corporation
submitted the following bid:
‘geptember Sth, 1946.

70 THS TOAN COWICIL OF VIRGINIA BEACH
Virginia Beach, Virginia '

Contloxmen:

A corporation now being chartered to be known as
Virginia Besch Cas Corporation horewith submits its pro-
posal for the franchise rights to install gas malns and
leterals in the Town of Virginia Beach, to furnish to the
‘ populaticn of the Town, piped gas. Attached hereto is cash
' for $1,000.00 in complience with the torms of the ordinance.

' 1. ‘e corporation proposes to furnish gas to the residents . v
of the town through gas malns and lateral linss, frocm som® -
contral manufacturing or storage points, in accordance with

" ¢he provisions of the ordinance.

2, The corporaticn will pay to the Town of Virginia Beach
) for the privilegos of this franchise grent tea per cext of
‘ the arnral net recsipts of the corporaticn as determined by
tha corporaticn bookse - -




A

3¢ In addition to the above payment, the corporation
agrees that 1t will offer for sale to the Town of Vir ginia
Beach at the expiration of tials franchise grant all of
its entire plant and facilities used in and abows the
ranufacture and distribution of gas, at fifty (650%) per
cent of 1ts appraised valus; the valus to be fixed by
three appraisers, cne selected by the Town Council, oxe
gselected by the corporatidn, and the third to bs.seleocted
by the two above mentioned appraisers. '

VIRGINIA BEACH GAS CORPCRATIOH

By  (Raymond A. Cassett)
President®,

WHEREAS, the esaid Council of the Town of Vire;!.ﬁia Beach did by wani-
mous vote accept the bid of the Virginia Beacn Gas Corporation ﬁpon the terrs and

conditions of the proposed g=a franchise, a copy of which is attached heretos

NOW, TIEREFORE, WITHESSETH, that for and in conatderation of tha
prehmisea and the nutual covenants herein contained, the said Town of Virginia
Be;.ch and sald Virgini.é. Beach Gas Corparétian do hereoy vcoireﬁsn‘.: and agree that
the Towmn of Virginia Beach does hereby graunt tmto-t_lw‘VirgL‘nia Bsach Gas Corpora~
kion the franchise as set out and desoribed in the said pro;absed' a9 franchise upoy
tho terms and conditioms set out thereﬁz, end the Vlrginié Beaéh Gas Corporation
does hereby accept the‘ sai& franonise and doas egree and covenant to carry out and
perforn all terms and cr..vnditiona as stipulated in tho said franchise and does fur-
ther agree to execute & bond with good and sufficient security, payablé' to tha
Towa of Vlrgiz;lia Bsach, ’in fho principal sum of Twenty Thousand (920,00b.00) Dolla
coﬁdition_ed upon its cmnpiiaﬁce with the ’cenﬁs of sold franchise, and to begin the
construotion of the naoéssary mins and lines incident theroto within four (4)
mdntht_sJ from the oigning and sealing of this contraot,
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fized end attested by Ricnax-d Be hella.m its oecretary and Treasurer, pursuant to
Mso}_u’-im adopted by ita stockholders on the ,'U%d day of%wg.w s 194 .

o
(SN

ATTESTs I

- /'. .
R

/ 7,:"*

‘\/l

Baach Gafs Corporation has caused the same 'tol be exoouted in its nams and on its be-

half by Raymond A. Cassett, ita President,. and its corpore;te éeal té be hereto af-

Tom Cler'i:\
*'J

It is further agreed, however, by and between the parties hé'feto
that the 'séid party of thé first part' my require the party of the second part
to pay ome-half (1/2) of ons per cent (i%) of the arnual gross receipts of the
seid par‘é:y of the eeoond.part in liou of ‘.;én pér cent (10%5 of the anmual xﬁet S 30

celpts as sot out in the bid above copled herein. ‘

Iy V’IT..:.SS WIEREOP, the J.own of Virginia ueach. has cauged this con=
ract 'l:o bo oxecuted in its name and on iis behalf by He 7. leeke, ita layor, and
its corporate seal to be hereto affixed and atoested by Re A. Jomes, its-Tomn Cle

puwrsuant to resolution adopted by its Council on October l4th, 19463 and the Vir

2CIE OF VIPGINIA\BEACH

By _ CR_AAD .
A

layor [

VIRGINIA BEACH GAS CORPORATION

v W d Att

) Pre sld%ﬁ‘b
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v AN ORDINAICE TO FON?IQH THY FRANCHISE CRANT AND THE
| ' CCNTRACT AN:: BOND BSTHEEN TONH OF VIRGIHIA BBACH AND
YIRGINIA B3ACH GAS CORPORATION

58 IT ORDAINED, that Virginia Beach Gas Corporation hes complied

with the requireménf# of the franchise grant gliven it by Town'of Virginia Begeh
for the estsblishment of gas mains end latersl lines to furnish gas to the |
population of the Town as & publie utility company for profit, and tha terms
of the contract dated December 20, 1948 evidencing said franchise grant, and
has poated the bond required by sasld franchise grant and contract, which bond
1s dated Janunry 17, 1947, and is now approved and contlrm;d- and sald V:rginla
Beach Gas Corporation has coumenced construction of its gas mains ans lateral
lines within the time required, and said franchise privileges ere now declared

to be in full force snd effest, and in good standing 1n mccordance with the

terms of sald grant énd7contract.»




Approved

he Yarflield Leake

tayor

A Copy Test:

Clerk

AN CRDINANICE PROFOSING TO GRANT A FRANCHISE FOR THE USE OF
THE STRESTS, AVENUES, LAIES, ALLEYS AND PUBLIC PLACES WITHIR

 THE TOWN OF VIRCGENIA BEACH FOR A PERIOD OP THIRTY. YEARS PCR THB
- LAYING, CONSTRUCTING, MAINTAINING, EXTENDING AND REPARING GAS =

EAIIS AND IINES, INCLUDIHG LATERAL LINZS, FOR THE MAKING,
GSHERATING, PRODUCING, SZLIING, DISTRILUTING ALD SUPPLYING GAS

" FOR LIGHTIYNG, EEATING, COCKING, MANUFACTURING OR IRCHANICAL

FURPOSES, TO THZ POPULATION OF THE TG0l FRESCRIBING TS

LIITTATIONS OF THE USE OF SAID STREETS, AVEUTE3, LANES, ALLEYS
. ALD PUZIIC FLACES UPON TEE GrRANT O SAID FRAUCHISE AN TEB

COIDITICHS OBLICATORY UPON THZ HOLDER TIERECPp AXD TO INVITE

- FROPCSALS OR 3ID3 FCR 778 GRANT OR EXTTIHOICYH OF SAID FRAICIHISE.

B3 IT CRDAIMNED BY TEE COUICIL OF THE TG CF VIRGINIA BEACH:

srants, ond upon the corditions hereinafter specified, the rignts and privileges of
oxolusive franchiée to lay, construct and maintain gas pipeﬁ and lines, inolﬁding
loteral ;11263', and to ropsir the sams in *;:he streets, avenuss, alleys, lanes and
milic jlaces within.the Town of Vlrginia Beaca for a period of thirty years for t

coaveance end marketing of gas for lighting, heating, cooking and mechanical purpo

ARTICIB I

That there siall be granted in the mode prescribed by law for franehi

as exbodied in the following draft of an ordinance entitled -

.
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 233igns, the rights a_d e::olasivo px'iv'.!.legss. for the term and upcn the oonditiongs

: his
An Crdinance to grart to its successors and

‘horoin btl'tad’ for en oxclusive franochlse te lay, cengtruct and maintain gas pipos
“and linasg, irxeluding lateral linas, ond to reva.!.r the sam®, in the streets, avenues,
alleya, lanes and pualic places within the ?cwn of Vlrgmia Beach for a per:!.od of
trirty yoars for the comveyance and markzeting of gzas Tor lignting, heatine;, cood.ng

and mect harical purposes.”

33 1T CRDAINED BY TIZ COWNCIL OF Iils TC“:'IIf Of VIRGINIA BEACH:

Saction 1,

The right is horedy granted unto ' »
. . : nis .
- hersinaiter raferred to as the “Granfee", its successors and assigas, for the term

o.nd subject to the conditioms end limitetiona hereinafter s’cated, for an exolusive

fra.uohi.ne to ley, construet and maintain gas pipes and l:mea, moludino lateral ling
and to repe.ir the eame, in the stroeets, avenues, alleya, lanea and publ:lo plaoea wit
tne Tomn of Vlrg;lnia Beach for a period of thirty years for tha conveyance and marie

of £2s for lighting, .heating,vcook'ing and mechanical purposes.

Saction 2e
The purchager of said franchise must commence the construction of the
' nséésea:ry raine and lines incident theréto within four months snd nust cauplete su
portions of said rains and iine§ es will make gas available for distribution to ane
half oiff the pepulation of fhe Tom within two years froa sé.id grant, excepting aots

of Godé striles ard conditioms beyond control of the Grantee.,
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Section 3,

The mains, pipes and lines oo constructed in the streets, avenues,
aileya, ;.’.anea and publio places within the Tm guall Da located therein in ouch
' portioms tuereox ag the Supsrvising mgineer of the Town m\y dealgoate, and auch
mainsg, ;ioes e.nd lines shall be of sufficiont size and capacity to insure an adegua
‘ sup 1 Ve oi' gas for the population to be served and shall be of a* standard ~.‘a.terirail.
type of canstruc*d.cm sat 1sfactory to 1 he sald Supervising Engl_xeer end sufricient t
ingure the puolic se.foty. | |
Soction 4.
. The rates to be charped for the comodity marimted by the,h?lder of t

grant shnll be not greater than is reasomable end proper end shall be such as the

State Corporation Comzlsslon of Virginia mey from time to time prescribe,

Sectién Se¢

The pro?erty of the _holdaz-_ of thé gran’&. ‘shall, durizig ’cﬁe gntire reri
thercof, be képt e.nd minta.’med in good order upon psnalty of thé forfeiture of the
bvro.nt at eny tire f:. zed by a board of five membars orvated for tho purpose, two of

wraem shall be selected by the Council of the Tovwn, two by the holder of‘Athe franchi
end one by the four so selectedy or if they shall fail to agree on the fifth msmber

within sixty days he 1s Yo be named by the Chalrman of the State Corporation Commisel
end the &ecisioz; of eny thres of whom shall control if property ia, in their 'opinio!.x,
irmproperly =aintained. Then, upon forfeiture of such franshise so gromted, éxll mains
pipaes uzuii 'linns con.nected under ths franchise shall be offered 'to tﬁe Town at a fair
vu’u..uion fixed by the decisica of no less than thrae of ths five nembers above mon=-
tiamed. Should the Tom elegt not to purchase said properties, the holder of the

franchise shall be entitled to advertise for bids and sell said properties to persans

8o approved by the COunoil of the Tcm.




holder Lhcreoi‘ to camply with the terms of s2id grant,

“the Toun, will dei‘end the Tomn in an

- Before axy franchise, right or pnvilege is granted, the person, fi ‘
o corporat:.on who is. deelared oy the Cou..cil of the Town to be the snceessful bi
the're;or,, shall execute a bond with good and sufficient security, payable to the .7
of ‘v’ivrg;_"’-;:xia Deach, in the prinecipal sum of Twenty Thousand ($26;006.00) Dollars, ¢
éi‘cioned: upam the ccmpliance with the terns of ssid gramt, the :i‘ull enoumt of whlch

bend shall be collectidle as liquidated dn..a"es for eny failure on the part of the

Section 7,

The said grantes agress, azd binds hincelf/itzelf by the mcceptance
this orqiua.nca, to indemnify and hold the Toma of Virginie Beach fz;ee and harmless
fron liability aa account of injury or damage to persam or property gédﬂing out of
the operation of said business within the said Town and, in the event that suit ahn
ta brought against the Town of Virginia Beach, eithsr independently or jcintly with
8214 cromtee or others on account thereof, the said grantee, wpon notico to hinAlt
such suit at the cost of the said grantee end
tha ovent of a final :jbd ent agpinat the Town of er'-ima Beacn, either independen

or jniz 1 7 with said grantee or others, the said grantes will pay said judgnont wit

all costs and hold t‘xe Tom hamleas [ but *xotrung "eroin oom.m.ned nhall be ccmltru

to hald said grantee lisble for the neglipence of the Tovm of Virzinia Beach, or it

eronts por employeess

Section 8e

This ordinence shall be in effect end force fram its passage.




Defendant'é Exhibit No. 2

LeLter dated April 3, 1962, from Joel B. Cooper)
Attorney for Seaside Park, Inc., to George W.
Vakos, Virginia Beach City Attorney, regarding
~building of stage destroyed by storm
AS you know, at its meeting held on Apfil 2, 1962, the City
Council?of Virginia Beach gave Seaside Park, Inc. permission
to rebﬁild a stage at the park for free attractions. The
originél stage was destroyed by the storm of March 7, 1962.
Seaside Park, Inc. has today notified its insurance carrier
to exténd its liability insurance to include the City of
Virgin#avBeach, in the amounts of $50,000/$100,000, for the
stage and lawn area.
. The reéuilt stage contemplated by Seaside Park, Inc. will‘
be madée of cinder block, installed on footings, énd will
be abo?evthé ground approximately three to four feet. . While
this a&tractive stage will be attached in a secure manner,
Seaside Park, Inc. stipulates thét the sta%e is considered
a tempbrary structure, removable at the will of the City
Councfl or others duly authorized to order‘itsiremoval.

When you have prepared such papers as you may deem necessary

in th#s matter, I would appreciate being notified.

i
|

Defendant's Exhibit No. 3

Letter dated May 2, 1962, from George W. Vakos,
¢irginia Beach City Attorney, to Dr. Dudley Coo-
per, regardlng minutes of meeting of Clty Council
of Vlrglnla Beach
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At'the reduest of the Virginia Beach City Council, I
am_enclésing excerpts of their April 30, 1962, meeting
concerning the stage you propose to maintain on City property
in frOné of Seaside Park. Included in these minutes is a
resoiution adoptedvby the Council which sets forth the con-
ditions;which will apply té this stage.

As:you will note from these minutes, there were objec-
tions to both the present location of this stage.and its
elevation.

I would suggest that you get in touch with our City

Engineer in order to determine what will be required.
I ' ‘

Defendant's Exhibit No. 4

E%éerpt of minutes of meeting of City Council

of Virginia Beach of April 30, 1962;

CQungil discussed a request of Dudley Cooper, President,
SeasidevPark, Inc. to maintain a stage on the ocean front
at 315& Street. This requested stage'was to be placed on
City pioperty east of the Seaside Park. Councilman McCombs
stated:that on April 9, 1962, when Dr. Cooper requested
permission to rebuild thevstage destroyed by the March 6th
storm,?he was ﬁnder the impression that it was to be located
‘in the same place as the one destroyed. It was brought to
Councii's attention.that the new stage was placed within 24

inches of the boardwalk and was in excess of 6 feet higher
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than the boardwalk elevation which was objectionable because

it woula obstruct the view of the beach front and boardwalk.

On; motion made by Mr. McCombs, seconded by Mr. Tarrall
and by?unanimous vote, the following resolution was adopted.

BE% IT RESOLVED by the City Council of the City of
Virginia Beéch that on application of Dudley Cooper, Presi-
dent, Seaside Park, Inc., a permit is hereby granted allowing
Seaside Park, Inc. to construct and maintain a temporary
stage on the oceanfront at 31lst Street subject to the
following:

1! That the proposed stage shall be considered a
temporary structure and constructed in accordance with
.plans-énd specifications to be approved by the City Engineer.

2{ That the east elevation of the proposed stage
shail ﬁot.exceed three (3) feet above the elevation of the
concre%e boardwalk.

3% That the proposed stage shall be used for free
entertainment only.

4. That the Seaside Park, Inc. agree to hold the City
of Virginia Beach free from any liability due to the exis-
tance Lr operation of said stage and to furnish the City a
policy;of insurance with some insurance company_acceptable
to the &ity to insure the city against any such liability.

g. That this permit is revocable at the will of the

City QOuncil and that upon revocation Seaside Park, Inc.
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agree to remove said stage and restore the city property.

6. That a copy of this resolution be signed as accepted
by Seaside Park, Inc. and placed on file with the Clerk of

the Council.

Accepted this day of May, 1962.
SEASIDE PARK, INC.

By [unsigned]

President

Defendaht's Exhibit No. 5

Copy of resolution of September 12, 1966,
of City Council of Virginia Beach;

WHEREAS, the Council of the City of Virginia Beach
granteé Seaside Park, Inc., a permit to construct a stage
~at the Oceanfront and 31lst Street; and

WHEREAS, item 6 of said grant provided that upon
revocaﬁion of said grant, the corporation, permittee, would
remove:said stage and restore the City property; and

WHEREAS, it is now the wish of Council that this stage
be rembved.

pr, THEREFORE, BE IT RESOLVED by the Council of the
City of Virginia Beach, Virginia:

That the permit heretofore granted Seaside Park, Inc.,

to construct a temporary stage at Oceanfront and 31st Street




is hereby revoked, and the City Manager is directed to obtain

forthwith its removal in accordance with the terms of the

original permit.

Defendant's Exhibit No. 7

Excerpt of ﬁinutes of meeting of April 16,

1906, of town council of Virginia Beach

regarding adoption of streets

At 8:45 a quorum not being present the following members
were recorded as absent--Mr. Groves, Payne and Keefe. At
9:30 p.m. Mr. Groves came in, creating a quorum and the roll
was called with Mr. Ashburn, Jones, Groves, Holland and
Wright present.

A question of adopting streets was taken up and Mr.
Ashburn, chairman of the street committee, submitted a list
of the streets to be adopted which were as follows:

Ocean Avenue from Hall's line north.

Atlantic Avenue from Hall's line north.

10th Street between Holly Avenue and the oééan.

12th Street between Lake Holly and the ocean.

17th Street or South Carolina Avenue as shown on the
Virginia Beach Development Company's map from the western
boundary of the town limits through to the ocean.

16th Street between Holly Avenue and the ocean.

.24th Streét petween Holly Avenue and the ocean.
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Cypress Avenue between 17th and 20th Streets as shown

on theiHughes map.
The recorded vote on the adoption of these streets was
as follows: Mr. Groves, Jones, Ashburn,-Wright and Holland.
The following motion made by .Mr. Groves was unagimously
adopted: "Whereas 10th Street, 12th Street, l6th and 24th
es shown on the Hughes map are only 60 feetiwide.and whereas
.ﬁhe'Virginia Beach Development Ceﬁpany have donated 20 feet
of thgir land to the public, making these streets 80 feet
wide as shown on the map of the said Development Company,
now therefore be it resolved that the town council accept
as 80 feet instead of 60 feet as shown on the Hughes map,
the streets above mentioned.”

,The motion was unanimously adopted. The meeting ad-

journed to Saturday night the 21st.

Defendant's Exhibit No. 10

Agreement between the City of Virginia Beach
and Virginia Electric and Power Company, dated
August 19, 1930

THIS AGREEMENT, liade this / 7 day of ﬁlfa/ » 1930,
between the TOWN OF VIRGINIA BEACH, & municipal corporation of- the
State of Virginia (hereinafter called "Town"), party of the
first part, and VIRGI”IA EILCTRIC AD POWER CCOIPANY, 8 corpora-

tion-(herelnafter called "Power Comoany") party of the second

part‘
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WHEREAS, the Norfolk Southern Railroad Compoany {(here-
inafter called mRailroad Company®), heretofore furnished to the
Town its eleotrio light and power service, inoluding atreet
1ightmg service; and | |
WHEREAS, the Town and the Railroad Company'éntered
into & certain agreement dated May 295, 1926 by which the Town
conveyed to the ?ailroad Company the street 13@ht1ng system for
Atlantic Avenue between Eleventh and Thirty Fifth Streets and for
Seventeenth Street hetween Atlantie Avenue and Caspian (formerl“
Cypress) Avenue all within the corporate limits of the Town,
(vhich street 11ght1ng system is herein designated as "Street
Lighting System No. 1") under the terms of which contreact the
Railroad Comnany was to pay the purchase price by permitting
certain deductions to be made from its bills for service to the
Town; and - , | | L -
WHERTAS, the Town and the Railroad Compeny ente)red

into 8 certain other agreement dated July 20, 1927, by which the
;Town oonveyed to the Railroad Company the street 11ghting systen
(hereinafter called "Street Lighting Systeu No. 2") for Ocean :
Broad Valk Retween Fifth and Thirty Fifth Streets, in said Town,

under.  the terms of which contract the Railroad Compeny was to

pay the purchase price by permitting certain deductions to be

made from 1ts bills for service to said Town; and
VHERLAS, the Railroad Conpuny has offered to pay

and the Towvn hoo u;reod to accept certuin stipulated monthly bnay-




{

monts unoil .the entire nLlc‘ino price for both of’ said street

lichting systems has been fully pesd, which paymonts are in subn
stitution for end in 1liou of tho doductions provided for by said
agreements; and |

WHEREAS, both of said.contructs impose upon the Town
‘the burden of bearing and paying tho ‘expensc of renewals of glas
ware eﬁclosing the lamps in said streot light ing systems as vell
as the expense of repairing any breakhae‘or damages to any part
rof the streef lighting systems cauved by aﬁtdﬂobile or other ve-
hicu]dr traflio or by vandalism; and

WHEREAS, there are approximtely nine (9) street light
(hereinafter called "Cavalier Shorcs Lighting System") in the

land development known as Cavalier Chores, the maintenance cost

of which has heretofore beon borne by the Townj Pl
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i WHEREAS, there are approximately fhirty (30) street

!lights (hereimwfter called "Neighborhood Strfeet Lighting System"};

as to which the Town pays only for current cqnsumed by the langps;
WHEREAS, by an inden ture dated the firvt day of larch,

the Railrocad. Co rmany did leasd, demise and let to the Power Com-

‘pany for the tcmn of ninety nind (99) years all the prorerty,

equipmcnt and facilitaes thcreuoforo ugcd by the Railrcad Comn an.

for tho trancmlqﬂion and distribution of electrical energy for




cemmercial light, heat and power purposes in the Town of Virginia
Beach and the Counties of Horfolk and Princess Anre, together |

: with the Railroad Ccnpany's electric light heat and power businesx
and the ?ailroad has discontiiued the busineus oﬁ distributing

' electricity for camercial llght, heat anc pomer pursoses; and

WHEREAS, 1t 1s deemed desirable that the Town obtain
from the Fower Company electric current for allits municipal
- light and power purposes, including street lighting and relieve '
itself from the burden and obligation of paying the cost of re-
newals of glass ware and repairs to and malntenance of the street
lighting systems; end R o |
S | WHEREAS, the Power Company is willlng to enter into a
t contract to maintain and operate the said street 1ight1ng sys=
;_tems, including the renewals of all glassware and repairs to
’said systems whether due to breakages or damages caused by auto -
'mobile or other vehicular traffic or vandalism or any other
cause (exclusive of any damege or breakage which may be caused
o by the negligence of the Town, or its officers, agents or em~
;'ployes) and to furnish electric current for the street 1ight1ng
and other light and power purposes of the Town at the rates and
uponvthe terms, conditions and limitations herelnafter set forth.
b NOW, THEREFCRE, THIS AGREEIENT WITNESSETH : That for and
in consideration of the sum of One (51.00) Dollar paid by each |

of the parties hereto to the other and oi the mutual covenants

e
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end agreements herein contained, and suvbject to the terms, con=

ditions and llmltations, and in accordance with the rates and
schedules hereirafter set forth and during the term of this con-
tract and any and all renewals hereof, the Power Coupany coves
nents and egrecs that 1t will furnish to the Tovn, and the Tom -
covenants and agrees that it wili purchase frcm.the Power Com-
pany, electric currént to supply the entire municipal light and ;
%4power purposes of the Town. | ‘ |
I.

STREST LIGHTING:

First: The Yower Conpany covenants and agrees that 1t
will at tts own cost and expense furnish and install to_the ex-~
" tent that the same may not be now installed and in operation,

ell lamps, wires and fixtures for the maintenance end operation
- of street lights of the type, character and capacity'and at the

locations specified on the map schedule attached heretu marked
"Exhibit A" and hereby mede a part hereof, and that it will, sub-
*jggt to terms, condi tions and 1iﬁitations herein'stated,furnish
‘and install any and all additicnal lemps, wires.and fixtures at
"éuch points in the Town streets as may be requested and desig- .
nated by the Town, and will supply the necessary electric cur- |
‘rent for the operation of the lamps, and will operate, maintain,
keep clean and renew the seame throughdut the term of this con-
tract and any and all renewals hereof, all uron the terms and .

subgect to the condltlons and limitationg herein set forth.
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| Second: The Town covenants and 8grees thet its min-
irum street.ligvting'requirements throughout the term of this
contract and any end all reneﬁals hereof_shan.be as to numbers,
type; character and capacity not less'than'those specified on
thé schedule "Exhibit A". .
iggggl The rates and pfices to be charged by the Pow-
er .Company and paid by the Town for the lamps of the various types
and capacities and for the varioﬁs street iighting purposes of
the Towh shall be as follows: |
Schedule I. OVERHEAD STREET LIGHTING .SYSTEM. - The
rates for the overhead street 1ightinngystem (by which term is
‘meant ell strect lights served end fed exclusively by overhead
wires).shall be: ‘
(a) ALL NIGET LIGHTING.
Series Mazda incandescent lamps, Comuer-
oially xnown and designated as 600 C.p. ,
- geries lamps, cach lemp per year cesecssse $58.00
Series>ﬁazda incaﬁdescent lamps, comier- |

cially knowm and designated as 400 C.p.
- series lamps, each lamp per VEAT esececsssse 48,00

Series 1'azda incandescent iam%S, ¢conmer- ’ $
cially known end designated 85 250 C.P~

.r . Series lalnps' each lamp par year esaccssace ::558000
) Series lazda incandescenf lamps, com;er-
‘ cially imown and designated as 100 0.Pe.

$22.00

gseries lemps, each lemp per year eeccc®®®
Multiple Mazda incendescent lamps, commer-
oially known and designated as 100 watt

multiple lamps, each lemp per year eeeccce® 328,00

(b) MIDNIGHT LIGETIIG.

Series Mazda incandescent lemps, COMmMer-
e¢ially knovn and designated as 600 C.De . ,
series lemps, each lemp Der year vesenessepd0,00
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Serles Mazda 1ncandesdent lamps, comier-
clally known and d&signated as 400 c. Do R ,
series lemps, each lamp pPer YEAT seeeesescs $25.00

Series llazda incandescent lamps, commer-
cilally knovm and designated as 250 C. D. :
series lamps, each lamp Der YEar seeeessese $20,00

Schedule 2: UNIERGROQND STRELT L IGHTING SYSTEM. '
The rétes‘for the underground.stregt liéhtingvsystem.
(by which term is meant &ll street 1ights served or fed ﬁy un-
derground cables and circuits‘or.by a combination of overhead
and underground wires, oables; and 6ircuits), except'as herein-
after oferwise provided, shell be: I |
| () ALL NIGHT LIGHTING:

Series liazdae incandescent lamps comer~
oHly knowvn and (2signated as 600 c. p.
series lamps, eacCh lamp DPOr YEATr eeeveeess 370400

Series iiazda incandescent lemps, Camier-
cially known and designated as 400 c. D.
! series lamps, each lamp pPer YeAT sssesesss $60,00

Series llazda incandescent lamps, C oner-
cially known end designated as 250 ¢. D.
series lamps, each lamp POT YOAT eesesesos 950,00

Series liazda incandescent lamps, commer-
c¢ially known and designated as 100 c.p.
series lamps, each lamp PETr YEABT sseesose 534,00

(b) MIDNIGHT LIGITING:

Series lMazda incandescent lamps, commer-

cially knowvm and designated as 600 c. p.

perics lamps, cach lailp DOT YEAT eeveesesss 942,00
Sering lszda incandeseent lamps, canmer-

cially known and dcsignated as 400 ¢. De

serics laaps, each lamp per YEAT eecssesse $07.00

! Series lazda incendescent lemps, commer-
‘ cially known and designated as 250 C. Do '
: : series lanps, e&dch lemp per YEAT ecececocos $32.00
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EZCEPTIONS:

TRECEI T EIDERCGROU:D LICETIIG SYST™M.

(¢) The lemps existing on June 1, 1930, and
constituting varts of the above mentioned Street
Lichting Svstems Nos. 1 and 2 and the Cavalier
Shores Street Lighting System, as shown on the
map Schedule Lxhibit A, notwi thstanding the same
are cserved and fed from underground cables and.
circuits shall be charged and paid for at the
retes prescwibed by Schedule 1 for the overhead
Street Lighting System, but any additions or ex-
tensions shnll be subject to the rates prescribed
by clauscs (a) and (b) of this Schedule 2.

(d) Serscnal Service, Provided, however, that
as to the oyazent lemps of Street Lighting System
No. 1 shewn on the Liap Schedule sxhibit A. as

“midnight service lamps (not to exceed .in number 47

lamps), .and as to the present laaps of Street Light-

“ing System o, 2 shown on Exhibit A. us midnlght ser-

vice lemps (not to exceed in number 45 lanvs ), the
Town may curtail the term of annual service to not

" less than four {4) months and the rate and charge forx

each month or any fraction thereof shall be %2.50 for

each serics incandescent 600 c. p. lamp and 22,10 for each
series inceandescent 400 ¢, p. lemp, plus a charge of
31,50 per lamp each time the lamps are ordered out

of service (this charge to cover the expense of the
disconnecticn an’ the later connection when the lamps

are again oxrdered in service.)

Schedule 3: TRAFFIC OFFICER'S LIGHTING:
The rates for teaffic officers lighting used by Traf-

fic Officels for the purpose cf controlling traffic shall be

Serics lazda incandescent lamps, caumer-

cially known and designated as 200 c. P.

serics lamps, served and rfed by overhead

wires, burning only at such times as Traffic

Officer is on duty at night directing anfl
controlling. traffic, each lemp per Year seeee %12,00,

Third: 7Yhe lamps to be furnished under this contract

Pl

shall, except as cxpressly hereinafter otherwise provided as to

widnight service,

[

burn, under normal conditions, for the several
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types of service herein mentioned as follows:

(a) ALL NIGHT LIGHTIIG - each end every night
during each year from dusk to dawn, OT approximate-
ly 4000 hours each year.

(b) MIDNIGHET LIGHITING - each and every nlght
during each year from dusk to twelve o'clock mid-

- night. _ _ .
. (¢) TRAFFIC OFFICER'S LIGWTIFG - each and every

night during each year only at such times as a

Traffic Officer is on duty at that point and directing

and controlling traffic.

The terms ™dusk" and "Dawn".as used herein, shall mean
helf an hour after sunset and half an hour before sunrise, re-
spectively, as given in the Port Calendar for the United States
Nevy Yard at Norfolk, Virginia, for sunset and sunrise.

Fourth: The Power Company covenants and’agrees’ that
1t will, at its own cost during the term of this contract and
~ any and all renewals hereof, furnish, erect, install and maln-
tain such and so many poles, wires, conduits, cables, lamps and
fixtures in addition to those shown on the blue print map slche~
dule’Exhibit A. as may be required by the Town for its street
lighting purposes, and will orerate, maintain and renew when and
as necessary to renew the same all poles, wires, conduits, cables,
lemps and fixutres used in said street lighting service, and ren-
der efficient street lighting service‘at the rates and upon the
terms and conditions herein specified.

PROVIDED, HOWEVER, THAT:

. (a)  The Power Company shall not be required to supply

- ornamental standards for street lights except in connection with

/
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i

"-the updergrbund'lighting systen and, unless a different type |

!
of stanéard . be ageeed upon by the Town and the Power Company,

it, said Power Company, shall not be required to furnish any

different type or character of ornamental standard than those_

now in use in street 11ght1ng systems Loo. 1 and 2.

(b) The Power Ccinpany shall not Dbe required to ox-
e hundred (500) feet

'to furnish uny one lamp, Or an &verage distance of more than ‘
i

tend its lines a greater distance than fiv

five hundred (500) feet per lamp where more than oné lemp is

ordered at the seme time, unless the Town shall pay to and re-

imburse the Power Ccrpeny the cost of such instellation in ex~

uess of the above limits. Nor shall the Power Company be re-

qulred to make any extensions of its lines for this purpose un-

til the Tcwn has furnished and dellvered to the Power Comnany,

g free of cost, all necessary authorlty, ecasements and rights of

way for the erection of the necessary poles and wires and any
o and all necessary consents and permits of pronerty owners, €X-

icent that where the Pover uoﬂD&nY owns or controls a right of

way which could rbasonabe be used to make such extension oxr
ghe same shall be used for such purpose sc long &s

:extensions,

the Power Combany shall continue to have the right to use the

|
|
\
l 'Sane o ,
‘ N (¢) The Power Company shell not be required to furnis

| ‘and install any additi
year next precedlng the date of the expiration of this contract,

onal street lighting facilities within one

‘ | 1or any reneval thereof eycept upon the follow1ng terms and con-
v{d;tions. : | '

| | |
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b (c1) In event the mown shall order any street light~

ing facilities to be installed during the year next preceding tha
date of the explration of thls contract or any renewal thereof, '
the Power Company shaii keep an accurate account of the cost of
1n$ta11etion_of such facilities and shell render #o.the Town in
duplieate a bill or bills for the entire cost of such installa-
tion, and the Tow shall cause the said bill to be checked,

‘and if found to be correct, one copy thereof shall be epproved by

the Town and returnnd to the Powcr ccmpany.

'i (c2) 1In event this 00ntract is renewed“as her einaf-
ter provided, or in event & new contract upon terms mutually %
agreeable to the Tovm and the Powe“ Comnany is executed by them,’
then all hills for the cost of installation of additional street
1ighting facilitics within the last year of this contract or any
renewal hereof shall be cancelled and the Town shall be,_Rgg.ggg-

to released and discharged of any obligation to pay said bills,

(e3) In the event there is no such renewal, and no

- new contract upon terms mutually egreeable to the Town and the

: Poﬁer Company is cxecuted by them, the Town covenants and agrees

thet it will, within fifteen (15) days from the expiration of this
eontract or any renewal hercof, pay to the Power Coupany all of E
the bills for the cost of installaticn of suchvstreet lighting |
facilities during the last year of the period that this contract

or eny renewal hereof wes in force and effect.

Fifth: The Towm shall cause its police or other pro-

" per authorities to report to the Power Company as promptly as

i .

H
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possible any and all lights that are out or not burning ‘proper-

ly, and if the lights so reported shall not be repaired and re-~
lighted withln tuelve (12) hours fra the time such report is
received by the Corpany, then the Torn.may'make a deduction from
the payment for the current month durlng which said lamp is out;
the period durlng which any of the lemps shall temporarily fail
to burn is designated as "outage" and an accurate account of
~outages shall be kept by the Town and the Power Camyany, and v
any differences between the two accounts shall be equitably ad- '
Justed. | |

PROVIDED, HOWEVIR, THAT: |

(a) There shall be no deduction for any outage due

to any order of any Town official or to other governmentel eau-

thoritve.

(b) There ghall be no deduction for any outage “caused
by act of God or the public enemy, slcets, storms or unavolda- ;
‘ble accidents, or by strikes emong the employees of the Power
-Company, or by any other cause boeyond its control,'unless the ;
Power Company  shall feil to make the necessary_ropars or re-~ %
placements and restorevthe service within a reasonablo time af- ,
l@er the:cesoation of any such cause or causes.
f - (b 1) If, however, any such interruptions shall con=-
- tinue for more than three (3) consecutive days after the cesséa-~

tion of such cause or causes, such time in excess of three (3)
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: |
days shall be considered as a total outage (herein caiiea “ca-

¢ess outage"), and the Town shall have the right to deduct from
the rates andrcharges herein specified the pro rata price for
such excess outage as the period of such excess outage shall
bear tp the period during which. the lemps are réqg}red to be
lighted. | |

Sizth: The parties hereto covenant and agree that
the rating and capacity of lamps herein specified for the re-
spective lanps to be furnished under this contract is the trade
rating of said laups, respectively, and if the Power Company
shall supply said lamps during the time they are to be operated ;
ér burned with the amperes of current equal to ninety six (96%)
per cent of that-'specified ds the rated capacity, it shall be
deened a fulfillment of and oanpliaﬁce with this'contract, but
' the Power Company shall at all times, at its own cost, upon
gotico from the duly authcrized represenfative of the Town re-.

!

move or repair any lamp deemed below the said standard, and, if

‘removed, replace the saune with a lamp of the same_type, which
shall conform to the said stendard. The Town shall have the
right at any and all times to make separate and independent testé
of any lamp end for this murpose the duly authorized repesenta-

tivoes of ‘the %own shull have the right of access to any.and all

- lemps, appliances,_fixtuféé'aﬁdmbfoﬁérty of the Power Company

which the Town may find nccessafy to make such tests.

i
x
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Seventh: In order that the Town may beiin a posi- ;
tion to avail itself of ihe benefits of any and all improvements g
in electric lamps or appliances during:the term of this con- ;
tract, and any and all renewals hereof, 1t ié covenanted and agreed
that the Town may at ahy tine réquiré the Power C capany to in- é’
s&all,'in lieu of the lamps and fixtures then installedvand used,:
o&her lamps and fixtﬁres which will not consumé a greater amount
orlcurrent per hour.of use, but fhe Tovm covenanté and agfees
thét, in event it exercises its right to require such substitu-
tion, i1t will pay to and reimburse the fower Company the entire
cést and expense thereof, ircluding any excess.of_pufchase price
'oﬁ such new }&mps cver the purchase price of the lamps to be in-
atalled under this contract. . | ‘ |
 Eighth: The entire cost and expense of meintenance |

‘and repair and renewal of all street lig,hting‘ facilities to be
supplied under this contract due to whdtsoever cause, except the
‘négligence of the'Town,'its officers, agents and employees, and
éﬁcept such substitutions &s may be requifed by the Town under

the- next preceding secticn hereof, shall be borne by the Power
Cgmpany, but the Town shall pay to the Power Company the cost of .
a%y repairs or feplaqements which may be necessary on account of

bﬁeakages or damages occasioned by the Town; or 1ts officers,

agents and employees.
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 Ninth:s 411 payments to be made by the Town to the

- Power Company for service under this contract for street lighting

"service shall be made monthly at the net rafes»hereinabOVe set
forth, payable on or tefore the fifteenth day of each month for

the servico renderbd durirg the ¢alendar month next-preceding the

dato upon xnlch ouch pqymont is to be muce, and without dcduction

except for outages as hereinabove provided for.

II |
OTHER JIUNICIPAL TIGﬁT AVD POWIR RTOUIREHENTS..

' First: It is mutually covenanted and agreed by the par-
ties hereto that, during the term of this contract and any hnd
all renewalé‘heredf, the Power Company shall sgpply to the Town,
'and the Town shall purchase from the Powef Company, electrical
“energy for all other municipal light and Power requiréments of

tpe Town.

' Second: The Town shall execute the Power Company's

i

standard form of application and cantract applicéble to the ser- i

vice or serviées to be fendered, which shall be accepted by the
Power Company. |

| gh;;g: The elecirical eﬁergy shall be supplied and
phrchased at the rates and upon the terms and conditions and sw-
“ject to the rules and regulations of the Power Company's stan-
dard contract and filing with the State Corporation Commission
~of Virginia, effective as to the City of Norfolk and applicable
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'bﬁ eitherabarty hereto t
to the erpiration'of this contract, th

‘stand renewed for another period of ten (10) year

- cause

i
i
; , .
to the service to be rendered, as the same may be modified and

chapged by the said Comission or otherwise altered according to

| im |
DURATICN OF CONTRACT. .

? First: It is mutuaily cofenanted and agreed that this
contract shall continue in full force and effect and be binding,
and obligatory upon the respective parties hereto, and tﬁeir F
successors end assigns, for the term of ten (10) years from and
after the first day of June, 1930, . |

! Second: It is mutually covenanted and agreed that unless

written notice of its intention to terminate the sa.e is given

o the other at "least six (6) m_aﬁ‘thws'ﬁfior. "

e seme shaii ipso facto

s and so on

automatically renewed from term to term until the game be final-

1ving to the other written notice
I ]

t least six (6) months

1y terminated by either party g
of the intentlon to termlnate the same & 3

ration of the contract or ‘any renewal thereof, un-

r Company to conduct the 1ight and power

prior to expil
less the right of the Powe

blsiness in Virginia Beach should at any time cease and deter-

mine, in whlch event this contract and any'renewal thereof

shall ipso facto 1ikewise cease and determine.

I WITIESS ‘HEREOF the Town of Virginia Beach hes

d this contract to be executed in 1ts name and on 1ts be-
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7
sTrABNEY

T™O OC\JQH\AL

ABsiSTANY

half by its ifayor and has caused 1ts.corporatc seul VO LU LeLo=

to affixed auly attested by its Town Clerk, all done pursuant
to a resclution of the Council adopted on the Ag T day ofﬁ&%ﬁ
) % d
1930, and approved by the lMayor on the f? “day of (ﬁ&i;&Q”JK
)
1930, end the Virginie Electric and Pover Conpany has caused
these presents to be executed 1in its name.byfits'President or
Vice President snd its corporate seal to be hereto affixed and

attested by its Secrétary or Assistant Secretary.
TOVN OF VIRGIIIIA BEACH,

o N B PR N /‘\
By /7 J R /j/"(,"}\
A R ﬁ/LJC,z,<2_M"ia
Mayor
ATTEST:
/,4‘ fv/, -~ '/("‘/“""""-"," N
¢« TCvIr CLCTK = | o ]
VIRGIHIA"ELECTﬂIC»AND POVED COLIPANY

TIAA (LA AAA_ o/

iy EATA P
/
/

ﬁ:fzjt : ey 1 ;/// '
M//] . W WL e o e
A _wﬂgimﬁgﬁﬂ " Nice sresidento

Assistealb Leeretary.
e /
‘ /

" A RESOLUTION TO CONTRACT WITH THE VIR-
GINIA ELECTRIC AND POWER COMPANY FOR THE
PURCHASE BY THE TOWN OF VIRGINIA BEACH
FROM SAID COMPANY OF ELECTRICAL ENERGY
FOR THE MUNICIPAL LIGHT AND POWER PURPOSES
OF THE TOWN (INCLUDING STREET LIGHTING FA-
"CILITIES) AND TO AUTHORIZE AND DIRECT THE
EXECUTION ON BEHALF OF THE TOWN OF THE
‘CONTRACT FOR SUCH SERVICE.

-




WHEREAS, the Town of Virginia Beach has heretofore
6btained from the Norfolk Southern Railroad Company electrical
énergy for the Town's municipal light and power requirements,

including street lighting facilities; and

E WHEREAS, by indenture dated March l; 1930, the

Norfolk Sbuthern Railroad Company leased, demised and let
to the Powef Company for the term of ninety nine (99) years
all of the property, equipment and facilities theretofore
used by the Norfolk Southern Railroad Company'for the trans-
mission and distribution of electrical energy forkcommercial
light, heat and power purposes in the Town of Virginia
Beach and the Counties of Norfolk and Princess Anne, to-
gethe; with its electric light, heat and powef”business,
and has diséontinued the business of distributing electricity
for commercial heat, light and power purposeS%land

WHEREAS, it is deemed desirable that the said Town
obtain from the Virginia Electric and Power Company electric
current for all of its municipal heat, light and power pur-
poses, including street lighting facilities.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIIL OF THE
TOWN OF VIRGINIA BEACH: |

Section l: That the Town of Virginia Beach contract
with the Virginia Electric and Power Company to-purchase from
isaid Companf electrical;energy for all of the municipal heat,

light and power purposes for the Town use inélUding street

1
Il
1
|
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lighting facilities at the rates and upon the terms and
conditions set forth in the form of contract héfeto attached and
ﬁade a part hereof.

' Section 2: .That the Mayor Qf the Town of Virginia
ﬁeach be and he is hereby authorized and directed to execute

in the name and on behalf of the Towﬁ of Virginia Beach the

form of said contract hereto attached; that theiTown Clerk

be and he is hereby authorized and directed toiaffix the

corporate seal of the Town to said contract and to attest the

same.

befendant's Exhibit No. 10-A

Plat showing location of light poles

(See page 203)
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Defendant's Exhibit No. 11

Agreement between Princess Anne County Board
of Supervisors and Norfolk Southern Railway
"Company, dated June 27, 1921, recorded in
Deed Book 110, at Page 218, and plat attached
.thereto
THIS AGREEMENT, made and entered into this 27th day of
June, 1921, by and between Board of Supervisors of Prin-

i

cess Anne County, Virginia, as parties of the first part,

t

and ﬁorfolk Southern Railroad Company, a corporation organ-
ized and existing under and by virtue of the laws of the |
State of Virginia, as party of the second part.

WITNESSETH, THAT, WHEREAS, Norfolk Southern Railroad Company
operates a part of its line of railroad between Norfolk,
Virginia and Virginia Beach, Virginia and Cape Henry, Vir-
ginih by electriéity, which passes through Princess Anne
County, Virginia, at or near the Township of Virginia Beach,
Virginia; and

WHEREAS, the residents of Princess Ann County, Virginia
residing near the Township of Virginia Beach have requested
Norfolk Southern Railroad Company to furnish them with extra
or éurplus electric power to be used for lighting purposes;
and?

WHEREAS, in order to furnish the residents of Princess Anne
Couﬁty, Virginia, residing near the Township of Virginia Beach
with electric current for lighting purposes, it is necessary

for Norfolk Southern Railroad Company to erect poles and

string wires therefrom on certain roads in Princess Anne

. o phens Yy 204 ...




County near the Township of Virginia Beach; and

WHEREAS} the Board of Supervisors of Princess Anne County,

Virginia, by resolution adopted at a duly organized meeting

has authorized Norfolk Southerﬁ Railroad Company to erect

'poleé and string wires therefrom on the following roads and

streets in Princess Anne County, Virginia, near the Township

L)

of Virginia Beach:

Atiaﬂtic Blvd. from 26th Street North to
Atlantic Ave. | " " il n "
Holly Avenue " " n " n
Artic Avenue " " " " "
Baltic Avenue " " " " "
Mediteranean Ave. " n " n "

!
HOllY Road ) " n " " n
i

b
f

26chStreet " Atlantic Blvd.West to
27th| Street " " " n "
28th:Street n wooom " "
29th, Street " " " " "
30thLStreet " " " w o om

31St3 Street " " .o n n

32nd. Street " Holly Avenue " "
33rd Street " Atlantic Blvd. " "
34th Street | " " " . .

35th Street : " " " '.' "
36th Street . n " " " "

: 37t1.1 Street L1} " n " L1}

40th Street.

35th

Holly Road.

Point North of

40th St.

Holly Road

Holly Avenue




38th Street | from Atlantic Blvd. West to Holly Avenue and

: continuing along Road to inter-

section of Holly Road

39th Street "o " " West to Holly Avenue
40th Street " " " " " " "
NOW, THEREFORE, this contract witnesseth, that the said par-
ties of the first part, in consideration of the premises and
of the sum of $5.00, cash in hand paid, the receipt whereof
is hereby duly acknowledged and reiéased, do heréby grant
unto Norfolk Southern Rail:oad Company the right to erect
poles and string wires therefrom for the purpose of furnishing
electric current for lighting purposes to the residents of
Princess Anne County (and among others those residiné near
the Township of Virginia Beach, Virginia, ) on the following
roads and Streets in said Princess Anne County, Virginia;
near the Township of Virginia Beach, Va.
Atlantic Blvd. from 26th'Streét North to 40th Street.
Atlantic Ave. " " " “ woon "
Holly Avenue
Artic Avenue " " " " " 35th "
Baltic Avenue oo " " " " Holly Road

Mediteranean Ave.

Holly Road " " " " " Point north of
‘ 40th St.

26th Street " Atlantic Blvd. West " Holly Road

2 7th Street " [1] | ] ' " " " "

2 8th Street " " f " " [ "
) 2 9 th S treet " " " ' " (] ] "

30th Stréet " " " " " n "




L

|

31st Street from Atlantic Blvd. West to Holly Road
32nd»Street " Holly Avenue " n " "
33rd Street . " Atlantic Blvd. " "o "

34th‘Street " " n " " " "
35th?Street' " " " , " " u "
36th;Street ' " ' " _" ) " 1] n‘ "

37thistreet " " " " " Holly Ave.

|
38th Street -n ” " ” 11 n " and

’ - continuing along Road to

intersection of Holly Road

39th Street " " " West to Holly Avenue
40th~ Street 1] " L1} " . " - n "
The same being shown in Red on the blue print hereto attached

as a part hereof. The poles to be erected on the said roads

or sﬁreets shall be placed on curb lines where the streets

areilaid out, or along the property lines and boundaries of
the roads as laid out, and cross arms placed on said'poles
from which to string said wires shall be placed at a height
of not less than 20 feet above all road crossings, and at a
height.of not less than 23 feet above all railroad crossings.
IN WITNESS WHEREOF, said Board of Supervisors have caused
the%e presents to be executed by its Chairman, and its duly
adoéted seal to be affixed and attested by the.C1erk, all to

duplicate orignials the day and year first above written.

Defendant's Exhibit D-13

Blueprint attached to Exhibit D-11 with
area outlined in red thereon

(See page 208)
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Defendant's Exhibit No. D-14

Oordinance No. 57 of the City of Virginia
Beach, Virginia, adopted May 27, 1963

s

ORDINANCE NO. 82~

AN ORDINANCE TC CGRANT TC VIRGINTA .
ELECTIRIC 4ND POVWER COMPAITY, IT8
SUCCESSURS AND ASSIGRS THE IRAMCHISE
RIGHET 4KRD PRIVILEGE UPOM CERTALW
CONDLITIGRS TO USE. ”WE STREETS,
ALLEYS ANU OTHER PUELIC PLACES CF
THE CILTY COF V?KCEKZA tEéCn, uLafTﬁfﬂ,
WITBIN ITS CORFORATE LIMITS, AS THE
SAME NOW EXIET QR M/ ALY BE LER”A*TuR
I'

EXTENDED OR 2
OF DISTRIEUTING AND TRANSMITTL
ELECTRIC CURRENT FOR LIGHT ,

AND POWER AND OF BUPPLYING AN
SELLINS ELECTRIC CURRENT FOR

_LTGLL~9 Z’EE«A,T /. 3 P\th_&-‘- ::‘:‘ﬁ TT\-:’ S-
CORPORATE LIMITS, AND TO ACQUIR

ERECT, MAIWLALII, AND USE, AND
CONSTRUCTER, 70 MAIKILIN AND UE
-POLES, TOWER S\ WIRES, COWDUITS
SUEVAYD, LINES, LANRud 2S, CADLE
EQUIPHMENT AWND APPLIANRCES IR, U

OVER AND ALCHG SUCH STRELTS, ALLEY

=
‘—(
D

TERED, FOR THEE PUEPOS

IS 7a)
AT

AT

LID
RP -

IF NOoW

QF

[
Q
p et

TR

N

VA ¥

t'* P-_] A

B

VS
=3

..‘

AN OTHER ?TEIIC Pdfpbq FOR THE

AFORESALD FURFC

- WHEREAS, the Clerk has laid be
City cf Virginia Beacnq'VL“ﬂixia, at the fi

held zfter the completion of the publicatic

ordinance approvea bpril 22, 196 ent't’ef

fore the Council of the

T

7]

£ regular session
n thereof, an
"An crdinance to

au/ its successors

grant to _/ L{/ AV 7/‘%1./‘/ %waq / Ju,u Cr)w,,/

end assigns the‘franchise righc and privile

| : 209
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conditions to use the streete, alleys and other public places

of the City of Virginia Besch, Virginia, within its corporate

.
b3

.11m1ts, as the saue now exist or mey be hereafter extended or

-~ 2 - 1. l_..,."A":.' ~ - - - At - v
sltered, for the purpose of distributing end transmtting clectric
current for light, heat and power and cf supplying and
seliing electric current for iight, heat and power within sai
’ ey b 1. R, . ' :

corperace :i mLLS ané te scquire, erect, wmzinftain, anc use and
if new constructed, to maintein end use poles, Lower

conduits, subways, Lianas, manboles, cebles

other public places for the aforesaid purpose,'’ together witk
a certificate of due TUb7ng?“01 of the same once a week for
four successive weeks, in a newspeper of general circulation

in the City cf VLrglnl BEeach, Virginia, said advertisement

’\\

Icomnencing on April 25, 1963, and terminating on ﬁhe 16th day
of May, 1963; and

VHEREAS, ‘the presiding officer of the Councii of
the City thefeupcn invited bids for saild franc%jse, rights and
privileges, as requived by law; and

WHEREAS, the Virginia Electric and Power Company

submiteed in writing & bid in the sum of One Thousand Dollars

| ' --210




in szid c¥ d‘nance, cccomyanved by a certified check for the

said gum of One Thousena Dollsrs ($1,000), payable to the city,

vhich bid wes delivered cn the day and hour named in the

sdvertisement to the presiding cfficer of the Council of the
city, in open session and wes read aloud; and | ‘ .

WHEREES, the presiding officer then and there inquired
for any further bids gnd no further.Sids vere shbﬁitted; and
E WHEREAS, in the opinion of the Council of the city
} .
it.i$ expedient and to the best interests of the city'that the
saidifranchice, rights and privile geé should be graﬁted to the

;
I
Virginia Flectric and'Fover Company: NOW, THEREFORE,

S TE 1T ORDALINED BY THE COUNCIL OF THE CITY OF VIRGINIA

1.  Thet the bid of the Virginia Electric and Power

Compzeny be eccepted &nd that the rights and gr_leegcs proposed

t¢ be grentec by the said ovdinance be znd the same sre hereby
grented to th szid Vivginiz Flectric ond Power Compeny, Gpon
the condition thsat the seid Virginia Electri d Power Company

cheil first execute z bond with good and sufficient security

in the penal sum . F One Thousand Dollars (&1, C40), with surety

7
6]
0
0

R
D\
e
(S
p
L
5
o
[

0
Ui

=
o,

setisfactory to the city, to provided by law
and as prescribed in Section 10 of szid cordinance thet the
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Grantee will conétruct end maintein, and if constructed, will
maintain, fhe plant er plante provided fortherein or reasonably
necessery for the exercise of the righte and privileges granted
in and by sald ovdina nce, and will exercise the rights and
’ privi1eges granted by said ordinande upon and subject.to the
terms, prov1smons. conditions and limltations set forth there%n.

3.

Company il be imserzed in

approved April 2Z, 12632, &nd

be and ic hereby enacted

figures following

DTRHANST
aAl.\'L"‘a. UE

b?°

AN ORD
POWER COMPANY,

aQ
oy
FRANCEISE, RIGHT AWD PRIVILEGE

TO USE THE STREEIS,
o ™
COLPCORATE TIL,

Q
-

the gezid ordinance which wae
thet the saume, with this incertion,
recrdained in the words and
GRANT TO VIEGINIA ELECTRIC AND
SUCCESSGR AWMD ASSIGUS THE

URON CERTAIN COWDITIONS
ALLEYE AND CTHE PUBLIC PLACES

THE CITY GF VIRGINIA BEACEH, VIRGINIA, WITEHIN ITS
£S THE SAME NGW

EXTST OR MAY EER

HEREAFTER EXTENDED OR ALTERED, FOR THE FURPOSE CF
" DISTRIBUTIEG AND TRANSMITTING ELECTRIC CURRENT FOR
LIGHT, HEAT ANDZ POWER WITHIN SAID CORFORATE LIMITS,
AND TO ACQUIRE, ERECT, MAINTALN, AND USE, AKD IF WOW
CCNSTRUCTED, TO MAINTAIN AND USE DOLES, TOWERS, WIRES,
CONDUITS, SUBWAYS, LINES, MANEOLES, CAELES, EQULP-
MENT AND APPLILKCES IH, UNDER, GVER AND ALOVG SUCH
SIREETS, %LLEEu W oTHmR PUELIC PLACES FORL THE

..,_‘
'

EE iT Oﬁﬂdll

BELCH, VIRGINIA:

BY THE COUNC
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, SECTION 1. The right is hereby granted unto Virginia Electric &
Power Co. hereinafter referred to as "Grantee," its successors and assign
for the term and subject to the terms, provisions, conditions and limita-
. tions hereinafter stated, to use the streets, alleys and other public
places of the City of Virginia Beach, hereinafter referred to as

"City," and to acquire, erect, maintain and use, and if now erected

or installed, to maintain and use poles, towers, wires, equipment and
appliances in, under, over and along, and to acquire, install, main-

tain and use, and if now installed, to maintain and use conduits, lines,
or subways, including necessary manholes, and to run cables and wires

in, under, over and along the streets, alleys and public places of

the City for the purpose of distributing and transmitting electric
current for light, heat and power, and to supply and sell electric
current for light, heat and power at any point within the corporate
limits of the City as the same now exist or may be hereafter extended

or altered.

SECTION 2. The Grantee shall have the right to use, maintain
and operate, subject to the provisions, terms, conditions and limita-
tions prescribed in this franchise and subject to the lawful exercise
of the police power of the City, the poles, towers, wires, appliances,
conduits, subways, lines, manholes, cables and equipment erected,
maintained and used in, under, over and along the streets, alleys and
other public places of the City on the day this franchise becomes in
force and effect for the purpose of so distributing and transmitting
electric current for light, heat and power and for so supplylng and
selllng electric current therefor.

SECTION 3. The Grantee shall have the right to erect, maintain
and use such poles, towers, wires, appliances, conduits, subways, lines,
manholes, cables and equipment in, under, over and along the streets,
alleys and other public places of the City at such locations as are
reasonably suitable and convenient for the purposes of the Grantee and
the City subject to the terms, provisions, conditions and limitations
hereinafter stated and, the lawful exercise of the police power of
the City. '

SECTION 4. The Grantee shall not erect or install, move, alter
or change the location of any pole, tower, wire, conduit, subway, line,
manhole, cable or equipment in any street, alley or other public place
of the City or dig, cut or disturb any street, alley or other public
place of the City unless prior written notice of its intention so to
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do is given to such department or agency of the City as shall have
been or may be designated by the City Manager or the Council of the

. City and permission in writing so to do is granted by such department
or agency or such requirement is waived by such department or agency.
Such permission shall be conditioned upon compliance with the terms,
conditions, provisions and limitations of this franchise and with

such other terms, provisions, conditions and limitations as will
preserve, protect and promote- the safety of the public using the
streets, alleys, and other public places of the City and as will pre-
vent interference with or obstruction of the use of streets, alleys and
other publlc places by the City or by any other public utility or
public service corporation for their respective purposes and functions.
Such permission shall also be conditioned upon such other terms, pro-
visions, conditions and limitations as will preserve, protect and
promote the health, safety and general welfare of the City and its
citizens subject to the lawful exercise of the police power.

SECTION £, - In the event the relocation, construction, recon-
struction, maintenance or repair by the City of any of its facilities
or services now or hereafter acquired, and including but not limited

to any street, alley or other public place, sewer, electric, water,
fire alarm, police communication or traffic control facilities or any
part thereof, or in the event access to any street, alley or other
public place to or from any property of the City is required, 'and it

is necessary to move, .alter or relocate, either permanently or tempor-
arily, any of the Grantee's poles, towers, wires, appliances, conduits,
subways, lines, manholes, cables or equipment or any part thereof, in
order for the City to relocate, construct, reconstruct, maintain or
repair any such facility, service, street, alley or other public place
or any such sewer or electric, water, fire alarm, police communication
or traffic control facility, or any part thereof, or to obtain access
to or from such property, upon notice from the City, the Grantee will
move, alter, or relocate such pole, tower, appliance, conduit, subway,
line, manhole, cable or equipment or part thereof, at its own cost and
expense; and should the Grantee fail, refuse or neglect to comply with
such notice, such pole, tower, wire, appliance, conduit, subway, line,
manhole, cable or equipment or part thereof may be removed, altered or
relocated by the City at the cost of the Grantee and the City shall

not be liable to the Grantee for damages resulting from such removal,
alteration or relocatlon
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SECTION 6. The Grantee shall at no cost to the City erect,
install and maintain on any of its poles, towers, wires, appliances,
conduits, subways, lines, manholes, cables or equipment in or near
the streets, alleys and other public places of the City such reasonable
devices to appraise or warn persons using the streets, alleys and other
public places of the existence of such poles, towers, wires, appliances,
conduits, subways, manholes, lines, cables or equipment as shall be
from time to time reasonably prescribed or approved for purposes of
public safety by such department or agency of the City as shall have
been or may be designated for the purpose by the Clty Manager or
Council of the City.

SECTION 7. The Grantee shall have the right to remove, trim,
cut and keep clear of its poles, towers, wires and other overhead
appliances and equipment the trees in and along the streets, alleys
and othéer public places of the City, provided it first obtain a
written permit from the City so to do, except in cases of emergency
and further provided that in the exercise of such right, the Grantee
shall not cut, remove, trim or otherwise injure such trees to any
greater extent that is reasonably necessary for the installation,
maintenance and use of such poles, towers, w1res and .other overhead
appliances. , |

SECTION 8. The Grantee in the exercise of any right granted to
it by this franchise, shall at no cost to the Clty promptly reconstruct,
replace, restore or repair any facility or service of the City, now
or hereafter acquired, including but not limited to any street, alley
or other public place, sewer, electric, water, fire alarm, police
communication or traffic control facility or any part thereof which may
be damaged, disturbed, or destroyed by the exercise of any such right,
in a manner, with such materials and to the satisfaction of such
department or agency as shall have been or may be de51gnated by the
City Manager or Council of the City.

SECTION 9. The City reserves and shall have the right to re-
quire the Grantee to obtain the specific permission of the City to
locate, construct or erect poles, towers, wires, .lines, cables, con-
duits, subways, manholes, equipment and appliances for the purpose of
high voltage transmission on, above or along the streets, alleys and
other public places of the City and the City further reserves and shall
have the right to attach reasonable conditions to the granting of any
such specific permission. The City further reserves the full scope of
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its power to require by ordinance substitution of underground service for
overhead service, or the transfer of overhead service from the front to
the rear of property whenever reasonable in all areas in the City at

such contributions or rates and charges as may be approved by the rate-
making authority. The City further reserves the full scope of its police
power to require by ordinance the location, construction and maintenance
of overhead service at the rear of property or underground service, where
ever reasonable in all new service installations in the City at such con-
tributions or rates and charges as may be approved by the rate-making
authority.

SECTION 10. The City reserves and shall have the right to con-
tinue to use, maintain, replace, repair and operate its existing traffic
control, fire alarm, and police communication facilities, equipment and
appurtenances on the existing poles and towers and in the existing
conduits, subways, manholes or other structures of the Grantee for the
exclusive use of the City and the performance of its functions and
exercise of its powers without the payment of compensation therefore;
provided that the Grantee shall have the right to remove or replace its
equipment so long as it furnishes an equivalent facility for the City;
and further provided that, the City shall indemnify, keep and hold the
Grantee harmless from any and all loss, damage, cost or expense to, or
which may be incurred by the Grantee, or to which it may be subjected
by reason or as a result of such use of the Grantee's poles, towers,
conduits, subways, manholes and structures.

t
i

SECTION 11l. The City reserves, and shall have the right to use
the poles, towers, conduits, subways, lines, manholes or other
structures of the Grantee, along, under or overground without the
payment of compensation for the erection and installation thereon and
use and operation of traffic control, fire alarm and police communicatiorn
facilities, equipment and appurtenances which are necessary for the
exclusive use of the City and the performance of its functions and
exercise of its powers; provided such use by the City of such poles,
towers, conduits, lines, subways, manholes and structures shall not
interfere with the proper use thereof by the Grantee for its purposes
or in the exercise of its rights granted to it by this franchise; and
provided further that the location on such poles and towers and in such
conduits, subways, lines, manholes and structures and the character of
such traffic control, fire alarm and police communication facilities,
equipment and appurtenances shall be subject to the prior approval of
the Grantee, which right of approval shall not be arbitrarily exercised;
and provided, further, that the City shall indemnify, keep and hold the
Grantee harmless from any and all loss, damage, cost or expense to, or
which may be incurred by the Grantee, or to which it may be subjected
by reason or as a result of such use of the Grantee's poles, towers,
conduits, subways, lines, manholes and structures.
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SECTION 12. Nothing contained in this franchiSe shall be
construed to exempt the Grantee from any tax, levy or assessment
which is not or which may be hereafter authorized by law.

SECTION 13. The Grantee shall render to the public in the
City at all times during the term of this franchise efficient light,
heat and power service at reasonable rates, which rates shall be pre-
scribed by the State Corporation Commission so long as jurisdiction
so to do is vested in the Commission; otherwise, such rates shall be
prescribed by the Council of the City. The Grantee shall render to
the City at all times during the term of this franchise efficient
light, heat and power service at reasonable rates, which rates shall
be such as may from time to time be agreed upon by the Grantee and
the City subject to the jurisdiction of the State Corporation
Commission. The Grantee will maintain its poles, towers, wires,
appliances, conduits, subways, lines, manholes, cables, fixtures,
facilities and equipment within the City in good order and operating
condition throughout the term of this franchise, and the Grantee by
accepting this franchise, agrees that the State Corporation Commission
has jurisdiction to-the full extent and in the manner now or hereafter
provided by law, during the term of this franchise, to require the
Grantee to render efficient light, heat and power service at reasonable
rates, and that the Circuit Court of the City has jurisdiction to
enforce compliance with all the terms, provisions, ¢onditions and
limitations of this franchise to the full extent and in the manner now
or hereafter provided by law, during the term of this franchise.

SECTION 14. The Grantee agrees and binds itself to indemnify,
keep and hold the City free and harmless from liability on account of
injury or damage to persons, firms or corporations or property growing
out of or directly or indirectly resulting from such use of the streets,
alleys and other public places of the City, the acquisition, erection,
installation, maintenance, repair, operation and use of such poles,
towers, wires, appliances, conduits, subways, lines, manholes, cables,
fixtures, facilities and equipment, or the exercise of any right
granted by or under this franchise or the failure, refusal or neglect
of the Grantee to perform any duty imposed upon or assumed by the
Grantee by or under this franchise; and in the event that any suit
or procéeding shall be brought against the City, at law or in equity,
either independently or jointly with the Grantee on account thereof,
the Grantee will defend the City in any such suit or proceeding at the
cost of the Grantee; :and in the event of a final judgment or decree
being obtained against the City, either independently or jointly with
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the Grantee, then the Grantee will pay such judgment or comply with
such decree with all costs and expenses of whatsoever nature and hold
the City harmless therefrom; but nothing herein contained shall be
construed to render the Grantee liable for the negligence of the City

or of its agents or employees, or for that of any other person, firm
or corporation. ’ '

SECTION 15. .The rights granted to the Grantee by this franchise
may be exercised by any successOor Or successors, assignee or assignees
of the Grantee, but such successor or successors, assignee or assignees
shall be subject to and bound by all of the provisions, terms,
conditions, and limitations prescribed in this franchise.

SECTION 16. ' The rights and privileges granted by this
franchise shall continue for a term of thirty (30) years from and
after the final passage of this ordinance unless sooner voluntarily
‘surrendered by the Grantee, with the consent of the. Council of the
City, or forfeited as provided by law. Upon the expiration of the
term of this franchise or surrender or forfeiture of the rights and
privileges granted by this franchise, the Grantee shall remove all
of its poles, towers, wires, appliances, conduits, subways, manholes,
cables and equipment from the streets, alleys and other public places
of the City and shall repair, restore or replace any(Stregt, alley
or other public place and any sewer or wate;,_electrlc,»flre alarm,
police communication or traffic control facility or tree, or any part
thereof, which may be damaged, disturbed or destroyed by or as a
direct or indirect result of the removal of such property, 1n a
manner, with such materials and to the satisfaction of.the C}ty'
Manager of the City "at the cost and expense of the Grantee w1th1n’a
reasonable time thereafter, which reasonable time shall be prescribed
by the Council of the City. Upon the refusal, failure or neglect of
the Grantee to so remove such property from the streets, alleys and
other public places, or to repair, restore or replace,any such_street,
alley, public place, sewer, water or electric, fire alarm, pollcg
communication or traffic control facility or tree in a manner, with
such materials and to the satisfaction of such department or agency
of the City as shall be designated by the City‘Manager.Qr Council of
the City, the City may remove such property from the streets, alleys
and other public places of the City and repailr, restore:or_replgce
any such street, alley, public place, sewer, water, glectrlc, fire
alarm, police communication or traffic control fac1}1ty-or tree at
the cost of the Grantee and the City shall not be liable to the
Grantee for damages resulting from such removal. :
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SECTION 17. This franchise is granted pursuant to Section 124
and Section 125 of the Constitution of the Commonwealth of Virginia
and Article 2 of Charpter 22 of Title 15 of the Code of Virginia, and
is subject to all franchises and permits heretofore granted by the
Council or the Council of the former City of Virginia Beach to use
the streets, alleys and public places of the City by other public
utility or public service corporations. It is not intended by the
grant of this franchise to abridge the exercise of the police power
heretofore or hereafter granted to the City by the General Assembly.
The grant of this franchise is subject to all ordinances and
resolutions of the Council of the City as the same now exist or may
be hereafter amended, revised or codified, in the lawful exercise of
the police power or in the lawful exercise of any other power granted
to the City by the General Assembly.

SECTION 18. That this franchise and the right .and privileges
granted thereby are not exclusive and nothing in this ordinance shall
be construed to prevent a grant by the City of a similar franchise
and rights and privileges to other persons or corporations.

SECTION 19.  This ordinance shall be in force on the date of
its passage and shall become effective when the Grantee (a) accepts
this franchise and agrees to exercise the rights and privileges
granted by this franchise upon and subject to the terms, provisions,
conditions and limitations set forth in this franchise, which
acceptance and agreement shall be in writing and shall be filed in
the office of the City Clerk of the City, and (b) at the same time
filed in such office a bond in the amount of $1,000.00, with surety
approved by the City Manager of the city, cOnditioned:that the
Grantee will exercise the rights and privileges granted'by this
franchise upon and subject to such terms, prOV151ons, conditions
and limitations.
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