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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH 

COMMUNITY MOTOR BUS CO., INC., 
a Virginia corporation, 

Complainant, 

vs. 

THE COMMONWEALTH OF VIRGINIA, 
serve: Cynthia Newman 

Secretary of the Commonwealth 
The Capitol 
Richmond, Virginia: 

and 

WILLIAM FORST I. 
State Tax Commissioner 
Department of Taxation 
State Office Building 
Richmond, Virginia, 

Defendants. 

P E T I T I 0 N 

IN CHANCERY 

Now comes the Complainant, by counsel, and files its 

Petition, stating the following case: 

1. Complainant is a corporation of Virginia, with 

its principal office in the City of Portsmouth. 
i 
: 

I 
2. Complainant is a public service corporation engaged, 

in business as a common carrier of passengers by motor vehicle. 

3. Because of the. fact alleged in paragraph 2 and the 

provisions of Code, Section 58-441.6(h), Complainant is entitled 

to purchase or iease tangible personal property for use or 

consumption by ... it. as such common carrier directly in the rendition 

of its public service~ free of the taxes imposed by the Virginia I 
Retail Sales and Use Tax Act, Chapter 8.1 of Title 8 of the Code 

of Virginia •. 

ing by and 

4. Notwithstanding the foregoing, the Defendants, act""'. 

through certain .employees and agents of .the Sales and I 
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!, Use Tax Division of the· Depa_rtment of Taxat.ion, have. cause<;:! to be 

' 
!i issued i~otices of additional assessments of siales and/or use 

tax'es against eomplainant, with penalties and including the local 

use tax, as fol lows: 

(a) September 1966 to June 1968, total $505.43. 
(b) July 1968 to July 1971, total$ 2,176.51. 

I 
i 
I 
I 

I 

5. True copies of said assessments are attached hereto, 

ma.rx-ed Exhibit ~A". and asked to be read as. a part hereof. 
I 

6. Defendants will assess and demand payment of 

sales and/or use taxes against Complainant for additional sums 

allegedly'becoming due on similar transactions occurring after 

July 1971, 

ii 7. The aforesaid assessments resulted from a ·field 

ii 
·! audit of Complainant's books and reports of sales and/or use taxes 
ii 
lj paid by it. 

I 8. As to a number of items purchased by Complainant 

d on a regular and routine basis the parties differ as to whether 

Ii 
I! 

or not the';: s~ect tangible personal property has been or is being 

" 
i used by Complainant directly in the rendition of ·its public ser-

vice. 

I
. 9. Code, Section 58-441.37, affords Complainant a 

I remedy upon this ~laim of erroneous and illegal assessments of 

Ii such sales,. and/or use taxes under Code, Sections 58-1130 through 

i 58-1139. 

I 10 ! ..... This Petition is filed under Code, Section 58-1130 j 
Ii and related sections.- Should it be determined that this Petition I 
·:1 is properly filed on the law side of the court, l. eave of court isj' 

I' 
11 requested to transfer pursuant to statute. Should it be determined 
I' 

!I that this Petition is Properly filed as a declaratory judgment I 
I proceeding under Chapter 25 of Title 8. of the Code of Virgjnia, 
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; : 

_~~·.leave of court is requested to treat this petition as being for 

. I d-ecil.aratory judgment, there being an actual antagonistic assertion 

,. I ama denial. of right, in. a controversy involving the interpretation
1 

,I . I of a statute, to-wit: Code, Section 58-441.6 (h). 

,;I 
:\ WHEREFORE, Complainant prays that process issue, and 

l especially that a copy hereof .be served upon the State Tax 

' ! I Commissioner ~ho is made a party defendant for that purpose, 

f· 
and that Comiplainant may have such other further general and 

;J 
); 
i 
; 

specific relief as its case may require. 

J. S. Livesay, Jr., p.q. 
BABB, OAST AND LIVESAY 

COMMUNITY MOTOR BUS .co.i INC., 

BY __ __,.C7-.:::.. __ V..:,.' .c.~<.;..-~;;..:~;._· ·«::-_~-'· ..::..;::o~..,_------

;:::r-- '6 f counsel 

, P. o. Box 399 
!t 

!i 
Portsmouth, Virginia 23705 

i 
l 

i 
I 

! 
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-------·----- -- -1 .. ~ ..... ~.""~'"' DO Mor Ull '"'' SPACI ·' .. . 
c O~'Y ·1 

RETURN THI~ COPY WITH YOUR LI .:,·~~U.'H:i<. 000001-9 REMITTANCE IN ENCLOSED SELF· aou NUMllR 

"'' ADDRESSED EIWELOPE. .... ~.._._.... 
·-~ 

FO ,R 11iPl.'OF 
-

'""')( AION USE PE.UUD DF AUJIT 
a :360u:· SEP 00 JWN -SC 

,Nl\ME ANO ADDRESS OF Cli:ALER .i 
' COMMUNITY MOTOJ~ rus co 

2717 VICTORY BW,ll.EVARD .· 
PORTSMOUTH VA 23702 ... 

• ;n 

... 

. __ q;) l ,, 1 .~ "t. . :);.:-111-·11. ·- -·-- . 
REASON 

TYPE OF JAX AMOUNT .. 
" 

... p 
(SH IACKI. ' 

\: . , .!) 1A''i c us.:: Tl\X ;· . $ 40't. 34 
~ ~TAT~ us~ TAX PtN Uh INT 101.09 .. • (, ·, ., . 

TOTAL AMOUNT DUE & PAYABLE-+ $ 

THIS STATEMENT DOES NOT INCLUDE ANY AS
SESSMENT OF TAX FOR ANY MONTH OR PE

. RIOD OF AUDIT OTHER THAN SHOWN ABOVE. 

COMMONWEALTH OF VIRGINIA 

STATEMENT OF SALES AND/OR USE TAXES . 
, ASSESSMENT RESJLTING FRQM OFFICE OR FIELD AUDIT FOR THE MONTH OR PERIOD OF AUDIT INDICATED ABOVE 
, FOAM ST-22 

REGISTRATION NUM&ER . . - - .. -- ·-· -·oO NOT UUTHiSsiAU---, 
IFETURN THIS COPY WITH YOUR 
RMITTANCE IN ENCLOSED Sl'LF· 
M>DRESSEO ENVELOPE. 

.Cui\SUMcR 
llll NUM&ER 

000001-9 

300l 7DU JUL. 66 JUL 71' .. ; ,·: .. .. ~T.inc USc TAX .. . ,:··. 
300l7UXPJUL 5b JUL 71 G STATE U~~ TAX PEN O~.-fNT 
21.!i-l"/DYPJUL &LJ JUL '71 .. ;.·: :~:-.1G,_. LOCAL USE TAX 
Ll417Dli'JUL .t>S JUL '/l. ,. G LUCAL U!>l::,TAX PEN OI~ INT 

. , . :~,.,_: i:. >. I 

, ..... 
. ~.; .... 

$ 

AMOUNT 

. l, 220.40 
305.l 0 
520.81 
130.20 

,NAME AND ADDRESS OF"DEALER· TOTAL AMOUNT DUE & PAYABLE-+ $ . 2, 176. S l 
I COMMUNITY MOTOR BUS co .·.·,,. ' ,.·- /.'.':•::It===========================·: 

2717 VICTORY OOIIDLEVARD 
PORTSMOUTH VA" . 23702 

•.:. ·~: .::. ; ~: . . ·- . . .. 
. THIS STATEMENT DOES NOT INCLUDE ANY AS

~ . SESSMENT OF TAX FOR. ANY. MONTH OR PE
RIOD OF AUDIT OTHER THAN SHOWN ABOVE. 

i'' COMMONWEALTH OF VIRGINIA 
:STATEMENT OF SALES AND/OR USE TAXES 

ASSESSMENT RESUt.illNG FRQM OFFICE OR FJELD AUDIT FOR ·THE MONTH.OR PERIOD OF AUDIT INDICATED ABOVE 

EXHIBIT "A" .. .. :~~.-:.?.. -
•, 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH 

COMM01UTY MOTOR BUS CO. , INC. 
·1 a Virginia corporation, 

ii 
I 

Complainant, 

vs. 

THE COMMONWEALTH OF VIRGINIA, 
and 
WILLIAM FORST, 
State Tax Commissioner 

Defendants. 

ANSWER 

Now come the defendants, Commonwealth of Virginia and 

'' William H. Forst, State Tax Commissioner, by the Attorney 
iii 
d General., and answer the petition filed against them herein 

1. The defendants admit the allegations of paragraphs 

1 through 9 of the petition, except that the defendants do 

not admit that the assessments complained of were erroneous. 

2. No facts are alleged in paragraph 10 of the peti-

tion, but the defendants would concur in a transfer of the 

petition to the law side of the Court. See Chesapeake and 

Potomac Telephone .Co. v. Newport News, 194 Va. 409 (1952), 

dealing with Virginia Code § 58-1145 which is substantially 

identical to Virginia Code § 58-1130 under which this petition 

The defendants do not concede that this case is 

a proper case for injunctive relief or for a declaratory 

judgment, as the complainant has an adequate remedy at law. 

See Va. Code § 58-1158. 
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11 

I 
I 
! 

I 
I 
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II 
i: 
I 

I 
I! 
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And now, having fully answered, the defendant prays 

hence to be dismissed with its costs in its behalf expended. 

Andrew P. Miller 

COMMONWEALTH OF VIRGINIA 

WILLIAM H. FORST 
State Tax Commissioner 

llY \ *1 =<2 ·~avis/F. 
Assistant Attorney General 

Attorney General of Virginia 

Lee F. Davis, Jr. 
Assistant Attorney General 
P. O. Box 6-L 
Richmond, Virginia 23215 

CERTIFICATiON 

I hereby certify that the original of the foregoing 

Answer ha!? been mailed to the Clerk of this Court for filing 

and a true copy thereof has been likewise mailed to 

J. S. Livesay, Jr., Esquire, Babb, Oast and Livesay, P. O . 

. Box 399, Portsmouth, Virginia 23705, counsel for complainant, 

on thi_s 3rd day of March, 1972. 

General 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH 

COM}!VNITY "MOTOR BUS CO. , INC. 
A Virginia corporation, 

Complainant 

vs 

i THE COMMOtkF..ALTH O:F VIRGINIA, ET AL 
I: Defendant 
I 
i 

?-iEMORANDUM 
JUNE 28, 1972 

LAW DOCKET NO~ 
6297-A 

I 
I 

I 
Community Motor Bus Company, Incorporated is a public service! 

I 
!J corporati~h engaged in business as a connnon carrier of passengers 

1

. 

I; 
i: by motor vehicle which holds a franchise to provide scheduled I 
i public transportation in' the City of Portsmouth. It also provides' 
I ' I 

ii charter buses to individuals and groups for special occasions. I 
jiThere is no evidence that it is engaged .in any other income produc-: 

I: 
Iii .ing business. · 

Ill In fo~therance of· its business it maintains a parking lot and J 
j!· ,; .ii ,·' . 
!'garage where the buses are housed when not in service and repair 
I 

I and maintenance facilities are provided tc keep the buses operatiorl-

j al.· It _also maintains two pick-up trucks and two automobiles for I 
I the purpose of servicing buses on the road and to provide transpor"" 

tation for supervisors, accident investigation etc •• 

In the course of its audit oj; the company's book the State 

Department of Taxation has assessed sales and use taxes on a number 

of purchases made by the bus company over a period of years and 

the validity of that assessment is the question now before the 

1Court. Broadly characterized, these purchases embrace materials 
I 

I used in the repair of the buses themselves. repair and main':enance 

of the air conditioning of the buses, mat.erial related to the 



·=·~· • 

H 

App. 8 

painting .and cleaning of the inside and outside of the buses, 

material used in the repair shop, material used for the maintenance 

of the pEdrking lot and garage and providing lighting for the 

servicing of buses on the lot at night, payroll and other forms for 
I 

providing the required reports.together with general office supplies 

and furnishings, and the purchase of uniforms and changers for 

driver.s wpich are ultimately to be repaid by them. Also included 

on the l~st are.certain executive reports and material for adver-

tising display on the buses which Community concedes are taxable. 

Ccmnnunity claims that all of these items are exempt from -l: 
1 sales and use taxes under Code Section 58-441. 6 .!.h..J.. which reads ,, 
i' as follows : 
i 
;; 
j, 
i: 
i; 

!! ,. 
Ii 

''Tangible personal property sold or leased to a public 
•service corporation subject to a state franchise or 
license tax upon gross receipts or for use or consump
tion by such corporation directly in the rendition of 

·its public service, ~nd tangible personal property sold 
or leased to a public service corporation engaged in 
business as a common carrier of property or passengers 

· V' by inotor vehicle, for use or consumption by such common 
c:arrier directly in the renditi'on of its public service .... 

lWhich of these items is used "directly in the rendition of its' 

public se;rvice" is the immediate issue for resolution • 
. 

\j! This seems to be a matter of first impression in Virginia. 

\It is the· contention of Community that the exemption embraces. 
i! --

i 

I 
I 
I 
i 

II everything necessary to the proper performance of its fran,hise 

1 fl function, while the position of the. Commonwealth is that all of I 
ill the purchases .are. taxable except those riecessary to keep the b·_.usesj' . 
11: . 
H ! Ii running from the time they leave the garage until they get back. 

1 ii' I The only direct authority cited by counsel consists of Ohio 

i cases which c·ounsel state are based upon a sales· and use tax 

statute from which .the Virginia act was copied,. although the exact 

• • 1 phraseology does not appear in any of the cited opinions, and the 
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·I. Ohio statutes. are not available to this Court. Corranunity relies 
I. 

upou a Court of Appeals decision rendered February 3rd, 1964, in 

Q'hfo Bus Line Company, Inc. vs. Bowers, 200 N.E.2nd, 688, wherein 

j:' :it was held that: 1, Schedules, Way Bills, and similar operating I 

1 · ·aecords; 2, Passenger Station Repairs and Supplies; 3, Maintenance 

1· 

l· 
I 

Ir 
J I I •. 
i 

of Buses; 4, Garage Operations; 5, Safety Equipment on Buses; 6, 

Road Inspection and Service, were all tax free, and Safety Service 

and Awards was a taxable item. The court held that those items 

were necessary to the bus company to properly operate its busines$ 

and were exempt for that reason~ It relied upon Warren Telephone 

Company vs Bowers, 173 Ohio State 164, 180 N.82nd 595 (cited by 

the Commonwealth) which held that the provision for quiet rooms, 

locker rooms, lunch rooms, etc. provided for the employees of a 

telephone company were taxable because they were a part of the 
I 

commercial aspect as distinguished from the operational aspect of' 

the utility. On the other hand, in Erie R.R. vs Peck, 160 Ohio 

State 322, 116 N.E.2nd 304, the Court held that provision for 

railway station, reservations, ticket and baggage service, etc. 

were a part of the rendition of the public utility service. The 

Commonwealth also cites U.S.Steel Corporation vs Bowers, 170 Ohio 

State 558, 167 N.E.2nd fil holding that the purchase of blocking 

lumber used in transporting unfinished steel products from one 

factory to another where the processing was comple~ed was not 

exempt from. the s.ales tax which provided that property used di

rectly in the production of tangible personal property for sale 

by manufacturing or processing was exempt. 

The Ohio cases do not discuss the underlying philosophy of 

the sales and use tax exemptions but in general confine their 

holdings to whether the particular sales and uses come within the' 
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ppraseology employed. In the argument of this case neither counsel 

has presented any indication of the legislature's intent. 

Of Course, ·the application of the statute must not do violence· 

to the ·language employed, but to.this Court the proper approach 
j 

; is first to determine from the exemption provision as a whole the ; 
i 

:• 
. I· 

I' ;! 
j1 

Ji 
I 

i' 

i 
Ii 
I• 

i= 

;. 
I 

j, 

ii 
I ~ 

11 

1! 

11 

II 
11 

Ii 
'i 
Ii 
1: 
! 

i 
I 
I 

Ii 

Ii 
i 
I 
i 

broad ap~roach that the legislature followed in establishing its 

list o:f exemptions from the. application of the use and sales tax, 

and to determine how broad it intended this exemption to be when 

harmonized with the others set forth in Code Section 58-441.6. 

Vhen that Section is examined we see in the first paragraph 

a general exemption of all materials which are purchased or utiliz-

ed for inclusion in a final product offered for sale, as well as 

machinery, tools, fuel, and packaging material directed toward 

this end. It is clear that 
i 

the purpose was to limit the tax only; 
' ' i 

exempt purchases of materials used in to the !in.sl---product and to 
! 
' 

producing such product. We then find successively professional 
i 

insurance or personal service transactions where sales of nominal 1 
I 

amounts are included, contracts entered into before the effective! 
i 

date of the act requiring delivery of property later, agricultura:, 
j 

supplies and agricultural' products later to be processed into re- ! 
I 

tail conunodities, motor vehicle fuels, motor vehicle trailers, etc., 
i 

gas, electricity or water,.and then the subsection with which we ! . l 
I 

are now c;onc·erned then followed maritime vessels, broadcast equip~ 
. i 

ment under the regulation of the Federal Conununicati6ns Conunission, 
i 

publications except ·n·ews stands sales, school lunches, "occasionai 

-sales," etc •• 

Each of these exemptions suggests a ready z:eason why the 

sales and use taxes should not apply in that instance. Where 

the subject matter is already or will subsequently be taxed in 
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enothcr manner the imposition of the sales and use tax would amount 
I 

i: 
•· uo a duplicate levy. Illustrative of subjects falling in this 

1• catagory are raw mate·.rials for processing, motor fuel and motor 
:'1 
j. vehicle trailers. 
~ i ' I 

It will be noted fil:'·a:D other provisions of the tax code (Code ; I 
j; 
\: 
" ;'.'.' Sectior1s 58-503 through 58-569) that a gross receipts tax is 

iJ levied on1 all public utilities included therein. 
:1 

The gross re-

I ceipts tax is not imposed upon any other type of business, so 

far as· this Court has been able to discover, and this seems to be j 

i'. 
',1 the reason for exempting from the sales tax tangible personal 
.j 
I 

I 
11 

I 
' 

property used by public service corporations.· 

Public service corporations also include railroads and it 

a well known fact that many of. these companies have collateral 

is I 

i 
in~ 

I 

, vestments and operate businesses of various kinds· not connected I 
Only the transportation 

I 
i 

' 

:: with trar:sportation or public service. 
!! 
' receipts pf such companies are taxable. Code Section 58-519. 

! 

' I Approaching the problem from this background, when a companyi 

I is engaged in only a public utility business arid pays a gross re- l 

I · I 
' ceipt tax on that business, and all of its expenditures are di- I 

rected-to the performance of that business, the Ohio approach of . : · 
I 

a separating operational purchases from commercial purchases does ' 
---- - 11 

· i not seem to have a logical application in Virginia. Moreover, 1 

I I I since some utility companies are engaged in other businesses on I 
11 which they pay no gross receipts tax the object of this exemption ~ 

: I 
I 1 

seems to be to treat the utility operation as a whole and to· 

differentiate it frqm other types of business carried on by a 

! public service corporation. 

Applying this approach.to the facts of the case at bar, all 

of the items, except those which Community ~as conceded, and the ; 
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L-miforms ·and changers as later pointed out,; are directly related 

.to· the maint:enance of the public transportation system for which 

Community ~is franchised, and all- are necessary to enable it to 

, maintain that degree of efficiency and quality of service demand-
1; 

i. ed by bat·11 ·the· City and State, and as such are purchases "directly 

in the rendition- of its public service." Nothing Js purchased 

which does riot produce income upon which the gross receipts tax. 

is levied. 

The purchase of uniforms and changers for the drivers presents 

a different problem. Although it is advisable, and perhaps even 

i 
!; necessary, that the bus drivers be uniformed and equipped with 

!; changers, Community does·not purport to furnish these items it-

1 self, but requires the drivers to buy these themselves. Its 

i· 
j! 
I'. 

!. 
11 

furnishing of the necessary credit to enable these drivers to 

acquire these properties easily and promptly does not alter the 

fact that these are not for the "use or consumption" by the 

carrier. All such items- are therefore subject to the tax. 

The conclusion of the Court therefore is that all of the 

it~ms listed except the 'uniforms and changers are exempt under 

i 

I 
i 
I 
I 

I 
l 

I 
i 
i 
I 

Section 58-441. 6 (h.) and an order to that effect will be entered: 

upon presentation. 

Henry w. MacKenzie, Jr. 
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VIRGINIA: IN THE CIRCUIT COURT OF TH~ .. CITY OF PORTSMOUTH 

COMMUNITY MOTOR BUS C0 0 • INC •• 
a Virginia corporation, 

Plaintiff, 

vs. 

THE COMMONWEALTH OF VIRGINIA• ET AL• 
Defendants. 

LAW DOCKET 
NO. 6297-A 

This cause came on to be heard the 22nd day of June, 

1972, upon the petition of the plaintiff, the answer of the 

! 
I 

'I 

I 
I 

defendants, Commonwealth of Virginia and William H. Forst, State ! 

Tax Commissioner, the answers to interrogatories filed·by said 

defendants,_ and the evidence of witnesses duly taken, the 

petition having been defended by counsel designated by the.State 

Tax Commissioner for that purpose, and the matter was argued by 

counsel. 

WHEREUPON• for the reasons stated in the memorandum 

of the court dated June 28, 1972, the Court is of the opinion, 

1 and doth so ORDER, that all of the items listed in the attachment,

to the answers to interrogatories a.re exempt from sales tax 

under Code, Section 58-44l.6(h), except uniforms, coin changers, 

ice, advertising frames, drinks and the publication called• 

Executive Report, each purchase of which is shown on the schedule I 

· 11 attached to the sketch for this order, amounting to total 

II purchases of $8,872.10 before July l, 1968 and $16,180.21 after 

'11· ! that date• .. ~-~-----·· 

And it is therefore ORDERED that the plaintiff pay the 

Treasurer of Virginia within ten (10) days of the entr¥ of this 

order the total sum of $892 0 39, which represents state sales tax 

of $664.31, locai sales tax of $177.55, and interest in lieu of 

penalty of $50.53, which is for all sales taxes due from the 

J~ 

. ~- t; : 
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inception of said tax until·the termination of the audit involved 

in this matter as of June 301 1971, and upon the payment of which 

sum of $892.39 the defendants are ORDERED to refrain from any 
. i 
j, effort to. collect or enforce the assessments described in the 

,. 
' 

petition herein. 

To which action of the Court in ruling that all the 
I ' 

:: other items were exempt under said Code, Section 58-441.6 (h), the 
!· 
Ji defendants ·duly objected and 

ASK FOR.THIS: 

OBJECTION AND EXCEPTION: 
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~ Line Description ~ Amount 

l 1 Ice 7/20/67 $ 14.00 

1 39 Changers 11/22/66 82.93 
2 1 Changers 1/25/67 100.21 

2 2 Changers 6/12/67 93.38 

4 21 Uniforms 11/3/66 1,157.70 

4 22 Uniforms 11/9/66 108.50 

4 i 23 Uniforms 11/23/66 31.50 

4 I 24 Uniforms 12/66 204.60 

4 25 Uniforms 1/67 354. 70 

4 26 Uniforms 2/67 209.70 

4 27 Uniforms 3/67 416.00 

4 28 Uniforms 5/67 543.00 

4 29 UniforEEtS 6/67 263.80 

4 30 Uniforms 7/67 260.90 

4 31 Uniforms 8/67 to 7/31/68 3,346.90 

5 19 Advertising Frames 6/25/68 269.00 

5 20 Drinks 9/1/66 to 6/14/68 1,415.28 
$ 8,872 .10 

5 21 Drinks 7/24/68 to 11/19/68 275 .05 

6 4 Ice 10/68 15 .oo 
6_. 8 Uniforms 8/7/68 to 8/26/69 5,869.70 

6 22 ~hangers 10/25/68 168.30 

6 34 Advertising Frames 1/9/69 133.65 

7 37 Uniforms 9/3/69 4,590.95 

8 5 Changers· 9/25/69 218.02 

8 7 Changers 5/22/70 91.80 

8 15 Executive Report 4/28/70 93.00 

9 20 Changers 4/5/71 194.04 

9 26 UniforilllS 9/1/70 to 6/30/71 2,497.10 

9 27 Uniforms 7/2/71 32.35 

9 28 Uniforms 8/11/71 232.55 

10 12 Executive Report 5/1/70 93.00 

11 3 Drinks 1970 920.30 

11 4 Drinks 12/70 to 6/30/71 755 .40 
$16,180.21 
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VIRGINIA: IN THE.CIRCUIT COURT OF THE CITY OF PORTSMOUTH 

COMMUNITY MOTOR ~us co.' INC.' 
a Virginia corporation, 

Complainant 

vs. 

THE COMMONWEALTH OF VIRGINIA, et al, 
Defendant 

LAW DOCKET NO. 
6297-A 

NOTICE OF APPEAL AND ASSIGNMENT OF ERROR 

TO: THE HONORABLE WALTER M. EDMONDS, CLERK 

Pursuant to Rule 5:6 of the Rules of the Supreme Court 

o-r Virginia, the.Defendant, Commor,i.wealth of Virginia, by 

the Attorney,General, hereby gives notice that it will apply 

to the Supreme Court of Appeals of Virginia for an appeal 

frOll:I. the final order entered herein on July 19, 1972. 
. . 

Counsel for Defendant gives further notice that in 

the application to the Supreme Court of Appeals of Virginia~ 

the Defendant· assigns and will rely upon the following 

.1· error: 
!i 
i:. 1. The Court erred in its conclusion that a ·portion of 

. II the. Virginia ret·ail sales and use tax assessment against 
.1 

11 

1! 

I 
Ii 

\I 

Ii 
Ii 
I' II 
,! 

i 
I 

Community Motor Bus Company~ Incorporated, was erroneous, 

The transcript of the hearing or a statement of facts 

and testimony will be filed in the office of the Clerk. 

Dated this 3rd day of August, 1972. 

COMMONWEALTH OF VIRGINIA 

By &e~ If: c:kJ~ 
Assistant Attorney General 

Andrew P. Miller 
Attorney General of Virginia 

Charles K. Trible 

l
j

1 

Assistant Attorney 
P. O. Box 6-L 

I Richmond, Virgini~ 

General 

23215 
I• 

Ii 
I 
I 
I 
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CERTIFICATION 

I hereby certify that the original of the foregoing 

Notice of Appea.l and Asslgnrnent of Error has been mailed 

to the Clerk o:f this Court for filing and a true copy thereof 

' has br?en likew:!.se mailed to .J. Stanley Livesay, Jr., Esquire, 

Bab'b, Cast and Livesay, P. O. Bo)I: 399, Portsmouth, Virginia 

23705, counsel for complainant, on this 3rd day of August, 

~.c&t'<JJ~ 
Assistant Attorney General 
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App. 18. 

* * •. * * * * * * 

(Mr. Livesay presents opening statement 

to the Court on behalf .of Community 

.Motor Bus Coinpa ny. ) 

(Mr. Trible presents opening statement 

to the Court on behalf of Commonwealth · 

of Virginia.) 

THE COURT: Well, now, I take 

it that there is no dispute about 

these items of the City Code that 

you want to put in. 

MR. LIVESAY: I don't know that 

they would dispute them. 

THE COURT: Do you want to 

stipulate they are part of the City 

Code? 

MR. TRIBLE: I will agree ~o 

that. 

MR. LIVESAY: We off er these 

as an exhibit, then, Your Honor. 

THE COURT: All .right. We 

will take them all together, and 

call it Plaintiff's Exhibit "l". 

* * * * * * • * * 

LESLIE F: JOLLY 
COURT RE'PORTER 

PORTSMOUTH, VIRGINIA 23705 
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I App. 19 

Ii ----[ _____ :_R. BARNES - DIRECT - BY MR. LIVESAY 

' 'I I ROLAND G. BARNES, witness call~d by 

I Attorney for the Plaintiff, having 

been first duly sworn, was examined 

4 I and testified as follows: 

I DIRECT EXAMINATION 

• I I EXAMINED BY MR. LIVESA y: 

' 11 ! 
I I 

0 State your name, please, air? 

' 
A Roland G. Barnes. 

9 ! Q And your age? 

,, .i I 
I I 

A Forty-five. 

11 ! I Q Your occupat,i.on? 

12 

, 3 

14 

, 5 

16 

17 

18 

21 

22 

23 

24 

25 

! A 

I -I Company. 

I • Q 
i 

President of Community Motor Bus 

That is the petitloner here today? 

I 
A Yes. 

[ 0 Are you also one of the principal 
I 
jstockholders? 

A Yes .• 

0 Have you been engaged in the operat.i.on 

: of the business for some time? 

I 
I 

A For thirty years. 

I Q First of all, do you have a place o~ 

jbusiness or op~ration where the company conduct19 
I 
I· its business? 

1 A Yes. We have our shops .and grounds 
! 

. LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH. VIRGINIA 23705 
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App. 20 

MR. BARNES ... DIRECT - BY MR .. LIVESAY 
Ii -- --··---:-----------

1 I at 2716 Victory Boulevard, Portsmouth, Virginia .. 

Q When you say "shops•, does this 

allow all of the vehicles to be inside the 

building? 

5 A ·Some have to be oµtside. 

6 Q And during the period involved, 

from 1966 through 1971, what vehicles, if any, 

other than the buses, have been 1.nvolved in any 

operation or servicing or repairs at that tacility? 

I 0 A There are none - no other business. 

11 We are strictly in the bus businesso We don't do 

12 any outside work at all - no contract repair work .. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 Other than the buses, what vehicles 

does your company have? 

A We have two licensed pick-up·truc:ka 

and two automobiles. 

Q What are the pick-up trucks used for? 

A They are used for servicing buses on 

the road that we ,have trouble with. 

Q If a bus breaks down, this pick-up 

truck goes ,out?-

A Yes. It would carry repair parts 

out, or go out and .start the bus if it had a dead 

battery, or fix any minor item~ on the road, or 

pull the bus in .. 

LESLIE F. JOLLY 
COURT R.EPORTER 

PORTSMOUTH. VIRGINIA 23705 



4 

10 

11 

12 

1 3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

App. 21 
MR. BARNES - DIRECT - BY MR. LIVESAY 

0 As to the other two vehicles that 

are not Quses, what are they used for? 

A By the supervisor and for the 

putpose of investigating accidents, checking 

routes, checking bus drivers, making sure they 

ar~ all on the routes, and taking money to the 

Q Are they used in any other way? 

A No. 

0 Now, a State sales tax auditor 

has visited your firm and prepared an .11-page · 

pihk-of f for your books? 

A Yes, sir. 

0 Do you have a copy in front of you? 

A Yes. 

Q As to all of those items, each and 

evory item, were they used for the purposes of 

colmunity Motor Bus? 

A 

0 

A 

a DUS on the 

0 

A 

0 

--' 

Yes. 

No private use of any of them? 
,,fo. 

No, sir. Everything we do is keep 

road and serve the public. 

No other type of business? 

No, sir. 

First of all, I want to ask you to 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH. VIRGINIA 23705 
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App. 22 

MR. BARNES - DIRECT - BY MR. LIVESAY 
- ---------------------------------------------------, 

Q What did you do with them? 

A I usually buy these ~hangers, say, 

six at a time, and put them in stock, and when a 

new driver comes to work, he naturally needs a 

changer, _and_ he n,eeds some other things also, 

but we let him have a.changer so that he can go 

to work, because that is a necessary part of his 

attire, and we deduct this from his wages until 

the changer is paid for. 

Q I believe you said, when he leaves, 

you either buy it_back or he can _take it with him? 

A Yes, sir. 

MR.- LIVESAY: If it please 

the Court, the changers are on that 

page l, line 39, and on page 2, line 

2. Have I missed any others? 

MR. TRIBLE: How about line l? 

MR. LIVESAY: The first three 

entries on page 2 would involve changers. 

THE COURT :_ . The top item on 

page 5~ 

MR. LIVESAY: If Your Honor, 

please, we believe that that is 

parts for a fare box. 

Q Am I correct, _Mr. ~arnes? 

- LESLIE F. JO!--L Y 
COURT REPORTER 

PORTSMOUTH. VIRGINIA 23705 
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App. 23 

MR. BARNES - DIRECT - BY MR. LIVESAY 

1r • 

A That is what that is - parts for 

2 fjare boxes. 
: 

'I Q That is actually incorporated into 

tlhe 
I 

bus? 

A These are things you drop your money 

6 tn when you get on the bus, deposit your fare. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Q Then, on page 6, lines 21 and 22, 

~s to line 21 of that page, Mr. Barnes, it says 
l .H+nw if are box parts per 

a fare box 
~ 

~is? 

~ ... Tell the Court what 

I I A Well, a fare box is the ,box that 

tou set on the bus, that people get on and drop 

I 
their fare into That becomes a part of the bus. 

I Q s: that page 2, line 26 is the only 

I 
part that involves the changers? 

I 
I 
! 

A 

Q 

Yes, sir. 

Then on page 8, line 5, there 

I 
1a ~ppears to be a changers entry, and also on line 

19 

20 

21 

22 

23 

24 

25 

~. a changers entry1 is that correct? 

I A Yes. 

i Q But the entry on line 6 is for the 
I 
l 

~oxes that are actually on the bus? 

; 
I 

A 

!themselves. 

Q 

I 

Yes, the parts for the very boxes 

Then on page 9, line 20, there is an 

LESLIE F. JOLLY 
COURT REPORTER 
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App. 24 
MR. BARNES - DIRECT - BY MR. LIVESAY 

-·-----------------------~ 

entry for changersr is that correct? 

A Yes. 

Q Now, on page 10, line 5, I notice 

an entry that says "fare box parts". Once again, 

that is something that went into the bus? 

A That is something that went into the 

MR. LIVESAY: And once again, 

Mr. Trible, if I have missed any of 

the changers, I don't know what the 

position is, if it please the Court, 

they fall in. We take no position on 

them, one way or the other. 

Q I want to direct your attention to 

15 the problem concerning uniforms of the drivers. 

1e First of all, why do you have the drivers wear 

11 a uniform? 

1 6 A We have the bus drivers to wear a 

19 uniform, for one reason, to identify the bus 

2° driver from other passengers on the bus. It is 

I 
2 \ I 

! necessary for him to take some action with some 

22 of the passengers at times, and without some proper 

23 identification, it is hard to distinguish him from 

24 another passengerr and sometimes a bus driver that, 

.25 for some reason or other, doesn't happen to have a 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH, .VIRGINIA 23705 
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App. 25 

MR. BARNES - DIRECT - BY MR. LIVESAY -17-

please, I could go through and 

2 specify for you, or do you want 

3 to rule on these matters, and 

4 then we can find them later.? 

THE COURT: Yes. I don't 

6 see any need to pick them out. 

They have all been testified to. 

MR. LIVESAY: 

Q Would you look at page 1 of this 
I 

10 pick-off, at line 29, and you have bought bowl 

II ¢leaner? Would you tell the Court for what 

12 purpose you bought the bowl cleaner? 

I 3 A This is a cleaner that we use in the 

I 4 garage, in our rest rooms, for cleaning the 

15 toilet bowls. 

16 Q Who uses the rest rooms? 

17 
A The men that work in the shop, and 

' 
I 

18 the bus drivers. 

19 Q Do you consider that necessary ~o 

20 :render the service? 

21 

A Yes, sir, I do. 

22 
Q Now, on page 2, lines 5, 6 and 7, 

23 
:you purchased some employment records, carbon, 

24 and payroll checKs from the McBee Systems. For 

25 ' .what purposes do you use those materials? 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH, VIRGINIA 23705 
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App, 26 

MR. BARNES - DIRECT - BY MR. LIVESAY -18-

\I 

1 
II A This is material for record keeping 
I 

I 
for keeping payroll deductions, things of this 

I 

" 
I 
I 

4 I 

sort. 

Q Are you required to keep these 

I 
5 i records in connection with rendering the bus 

6 ii 
11 

service? 
1. 

Ii 
:1 

A Yes, sir. We have to keep records 

Ii 

8 " !' on everything, because of the City of Portsmouth 

1: tax. 

11 

10 
jt 

O I want to call your attention, on 

ii 
11 

1: ,, 
i 

page 3, to an entry on line 20, "Old Dominion 
I 
! 

1 2 
Uniform Service, wiper and cover service." Would 

, 3 you explain that? 

1 4 A Well, these are wiping towels for 

1 5 the men in the garage, a shop coat in case even 

16 I go out and look underneath the bus at times, 

17 to see whether or not they have a particular 

18 
problem. 

'9 
Q Are these all items u$ed in the 

20 conn~ction with the repair of the buses? 

2 1 A Yes. 

22 Q On that page 3, line 21, there is 

23 

I 
an entry for window brushes, handles, and 

. ,. 

24 something called "Flip", and dispensers. What 

25 are those items used for? 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH. VIRGINIA 23705 



App. 27 

I MR. BARNES - DIRECT - BY MR. LIVESAY 

' :1 ··· l-----~------ - Well, the window brushes and the 

' f andles are - the buses, we wash our buses by 

1
rnand on the outside - and this is what we wash 

. hem with. Flip is the cleaning compound, sort 

lf like Comet Cleanser, that we try to take some 

I 
6 mf this Magic Marker off the buses with. 

: !\ Lan? O 

Are you required to keep the buses 

II 
!; 

12 

, a 

I 4 

, 5 

16 

17 

18 

I 9 

20 

2 I 

22 

23 

24 

25 

A Yes. 

Q The next item, line 22, you purchased 

mop bucket. What is the mop bucket for? 

A Well, we scrub the inside of the 

buses down on occasion, and we don't get in it 

lith a water hose - we have to get in it with 

l mop, and keep it as dry as possible, so it 

~on't get underneath the linoleum and rot the 

1ioor. 

l Q What was the ladder and hose needed 
.. or? 

A Well, some of these buses we have 

to qet on top of. The hoses; certainly,. they are 

[

ater h

0

oses, to wash the buses down with. 

Since we are on that item, you 

isted also, "purchased from Robertson Hardware'.', 
I 

bn various dates, "bolts, screws and saw blade." 
I 

LESLIE F. JOLLY 
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App. 28 

MR. BARNES - DIRECT - BY MR. LIVESAY 

For what purposes were those items obtained? 

A Well, the bolts, certainly, are 

for buses - different things on the buses. The 

, ii saw blades are blades for cutting metal, and 
!'. 

' !: this is for repairing the buses. 

ii 
11 ,, 
! ,, 
I 

I 
I 
I. 

j('l I 

12 

13 

Q Which you do in your shop? 

A Which we do in our garage. 

Q The next item is line 23, where 

you have "refrigeration supplies" - you have 

purchased freon and parts. Would you explain 

why freon and parts are used, if they are used 

in connection with the buses? 

A Well, freon, of course, is an oil, 

14 and it is used in the air conditioning. We have 

15 air conditioning on the buses. We have leaks in 

them at times, and these leaks have to be repaired 

and, certainly, freon replaced. 

Q Is it true that the freon and these 

1 9 parts actually went into the buses themselves? 

20 A Yes, sir. 

Q And there are~ I believe, on this 

22 list of eleven pages, numerous entries of freon 

23 and parts? 

24 A I would think so, yes. 

Q At the top of page 4, on line l, 

LESLIE F. JOLLY 
COURT REPORTER 
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App. 29 

MR. BARNES - DIRECT - BY MR. LIVESAY 

.. -----···-----·------··----------------------, 

"Waldo. Hardware; miscellaneous small hardware" -

!do you know what that is? 

A The account number 4132 is other 

0 i! 
1, 

!: 
shop and garage expense, and this is for small 

!'- II parts that we use in the garage, maybe for a 

piece for a bench grinder, or possibly a broom 

:1 that we use in the garage. 4135 is a catch-all 

,. ,, 
, 3 ii 

I, 

1 4
11 
Ii ,, 

1 5 i ! 

16 11 
1: 
I 

17 

account. We have, like nuts and bolts, such as 

nuts and bolts. You rteed to use nuts and bolts 

in the body, use them in the chassis. We have 

a chassis account, and engine account, a body 

account, where an item will be used most anywhere 
I 
I 

on that coach, and we just put.it in a miscellaneous 

!account, and this account 

lthe 4106. 4144 is paint. 

Q For what? 

catche~ a lot of that ~ 

A That we bought to paint the buses, 

18 
11 . the bumpers, the wheels, things of this sort. 
ii 
I' 1 9 I'. 
;i Q Do you do all of your painting 

20 repair of the buses? 

A Yes. 

Q Would it be true that all items on 

23 

24 

I line 1, page 4, items for incorporation in I ~hat 
were used in repairs_c,:>f the buses. ! the buses, 

25 
A Yes. 

LESLIE F. JOLLY 
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App. 30 

MR.-. BARNES - DIRECT - BY MR. LIVESAY -22-
]: --·---·-------····· ··--·-·----····-·------···--- ----

' .Q Woodhouse Electric, Inc. - what 

kind of. lamps is that? 

A Well, these are floodl~mps. 

Q Fluorescent lamps? 

5 A. . Yes,. and lamp fixtures. 

0 Where were they used? 

A We have added a number of fixtures 

to the garage, and because of bad lighting. We 

do a lot of work at nighttime• 

1 0 Q Why do you work at night? 

11 A Well, the buses are etopped at night, 

1
2 and we can get to them to work on them. 

1 3 Q All of these lamps and fixtures went 

14 into. the garage where you work on the buses at 

15 night? 

16 A Yes, sir. 

17 Q · Now, the next i tern below it seems to 

10 be "batteries and flashlights• and there are some 

19 entries on other pages. Why is it necessary to have 

20 batteries and flashlights? 

2 1 
A Well, of course, these buses come in 

22 all .times c:>f' day or night, and at nighttime, it is 

23 
rather hard. to see how to check the oil or how to 

24 put the .dip. stic.k back into -the transmission,· 'and 

25 without flashlights, well, they just couldn':t get 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH. VIRGINIA 2370!5 



App. 31 

MR. BARNES - DIRECT - BY MR. LIVESAY -23-

them back in. We just don't have enough lights 

in our parking area to light these buses up. 

Q Is it true that the servicing of 

the buses takes place outside, at night? 

A Yes, sir. 

Q And that is where the flashlights 

and batteries are used? 

A Yes, sir. 

0 I drop down to line 5 on that page, 

and we note that you bought from Boyce Lumber, 

nails and hardware - for what purpose? 

A For shelving. 

Q Why do you need shelving? 

14 A We need it to put stock on, in our 

15 stockroom. 

16 Q The next line is electric typewriter 

17 and typing stand, which I assume is used for the 

1 8 typewriter? 

19 A Yes. It is used for typing reports 

20 to the State, to the City, for any number of reasons. 

21 

It is used directly in the business. 

22 
Q Just as a matter of information to the 

23 

Court, I believe on page 4, lines 21 through 32, 

24 we know 31. We pick up a substantial number of 

25 those uniform items, do we not? 

LESLIE F. JOLLY 
COURT REPORTER 
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App. 32 

MR. BARNE~ - DIRECT - BY MR. LIVESAY 
. --·-··--- ·····-····-···--·-· .. - -· ........ --···----------·----------, 

A Yes. 

Q That we talked about? 

A Yes. 

Q Once again, on page 5, lines 4, 5 

and 6, there are certain items to Mceee, and 

some other people, for payroll checks, payroll 

calculating or chart. Why do you have to have 

them? 

A These are certainly for making up 

,,, j: payroll records. We have to order these things 

two or three times a year. We have to have them 

for keeping our records. 

1 3 Q To whom do you render these records? 

1 4 A We render them to the City, if they 

"' I ask. for them. 

16 I Q Now, on that page 5, line 36, is I 

I 
i 
I that interests - Todd Chemical Company, 

,, I 
one me 

~~· 
[, 

.&now ~ for ice, and lnow'4eit • Would you 
1 B I! 

explain that 19 
,1 to us? 

20 Well, the Victory Boulevard is 

setting up a little higher than our lot, and 

22 at times dur_ing snow conditions, the grade gets 

2 '· a little slick, and it gets so slick to the 

point we c~n•t·get out after a few buses crossed 

25 over there~ We bought a chemical to melt the 

LESLIE F. JOLLY 
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App. 33 

MR. BARNES - DIRECT · BY MR. LIVESAY 
- --· ·-- .... --·----·----------------------------~ 

the buses can get on the routes. 

1 

now, •: 

ltreet? 

To get off the bus yard, onto the 

! 
A Yes. 

Q One of interest to everyone is 

"baking soda 11
• Why is it necessary to have 

aking soda? 

A Well, batteries emit a vapor, and 

this vapor brings out the acid of the battery, 

and you have to have something to neutralize 

that acid. Sometimes the battery has as much 

voltage on the outside as it does on the inside, 

ISO it 

1thing 

has to be neutralized. It is the cheapest 

you can buy. 

It is the cheapest and most· efficient 

way to keep these in shape? 

A Yes. 

Q You never take any of that baking 

soda home, do you? 

A No. I wouldn't have any need for 

that amount. 

Q' . - On page 6, line 7, I note you 

bought from Boyce Lumber Company, some shelving 

boards. Would you explain how it is used in the 

25 I buses? 
I 

LESLIE F. JOLLY 
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App. 34 

~·~. n~ ~·..,....··~ - PIRECT - BY MR. LIVESl\ Y 

··- -.------ -----------------

~n11, ~helving bo~rds Are used 

for shelves to.n11t the parts on. We also use 

it for m~king r~~lves for thG batteries, boxes 

to set them ;n1 j" the buses themselves. 

1, .. , some place·s, we use she 1 ving 

board and somP 1'.'1.i'lr.es plyboard. 

Q C'r, that same page, line 34: you 

purchased, fro~ D~niel Pharmacy, utility cabinets. 

W:,,uld you eYPlajr. what you used those for? 

A To try to show some of these children 

in the classro;:m:s what sort of tour they are going 

to make, we have taken slides, photographs, of 

the places that they will see, and we needed a 

way to catalog these slides, so these utility 

cabinets were bought to put the slides in~ and 

keep them separated. 

<,.J In _other words, the children who 

take the tour of Portsmouth, are shown the slides 

in advance? 

Y~s. 

on that same page 6, line 27, I 

noti~ed you bou~ht some scrap base from Portsmouth 

Paving. What is scrap base, and where is it used? 

A Well, it is rqcky material that we 

bought from Por~smouth Paving Company, and we got 

LESLIE F. JOLLY 
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App. 35 

MR. BARNES - DIRECT BY MR. LIVESAY 

our parking lot out there - if we don't tar 

, and gravel it - it is just a gravel base, and 

a rock base - holes come in it, and we need to 

4 fill the holes up, to keep from breaking the 

springs on the buses, and that is what it is. 

6 Q I want to ask you why you bought 

7 that rake and ~hovel - if I can find it very 

8 quickly - on page 9, line 6, it shows that you 

bought a shovel, hoe and rake, from Armistead-

10 Morrison. Did that have anything to do with the 

11 potholes? 

12 A Yes, sir. We send the boys out 

13 there with the pick-ax, at times, to - stuff 

14 builds up, and we get potholes, and we get a 

15 pick-ax and rake, and fill the holes back· up. 

16 Q I take it also, that these holes 

11 would hold water, and it would make it difficult to 

1a get to the buses, to repair them, if it rained? 

1 9 A Yes, sir. 

20 Q Going back to page 6, line 29, 

21 you have a maintenance contract with the Monroe 

22 International. What is that a maintenance contract 

23 

24 

25 

on? 

A That would be_on a calculating 

machine we use in the office. 
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App. 36 

r-1R. B.J\RNES - DIRECT ·· BY MR. LIVESAY 

·····--·--·---------------------~-.. 

~ Wh~t do you use that f or7 

A We use it for figuring our gross 

receipts, or figuring our deductions for our 

wages, or use the calculating machine in any 

number of operations. 

~ )n that page 6, line 34, you have 

purchased som.e advertising frames, brackets, and 

spaces. Are you willing to admit that should be 

taxable, because it hasn't to do with the passenger 

service? 

A Well, it is bolted to the side of 

the bus. 

Q But it is used to put advertising 

display on? 

A Yes. 

Q So then, really, it is not used for 

the transportation of the passengers, but produces 

additional revenue by being rented to the advertiser? 

A That's correct. 

MR. LIVESAY: We would stipulate 

that that. one, perhaps, is not used in 

transporting the passengers. 

Q on page 7, item 6, 7 and 8, the State 

Tax Auditor has picked off ~ertain materials or 

office supplies and so forth, on those lines, and 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH. VIRGINIA 23705 

-78-



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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_ J _ -~ MR. DA R~ES ~- D ~·-~-~-~-T3_7_. _BY_M_R_. _L_1_v_E_· s_r_1 y~----,-----, -2 9-

ot her lines. What are the office supplies 

used for? 

A Well, some of this would probably 

be paper, 'pencils, carbon paper, any general 

office expense or office supplies. 

Q Do you use that office for anything 

other than the bus service? 

A No. We don't do any other business, 

ther ·than the bus service. 

Q On page 7, line 16, you have bought 

a desk top - glass. Whose desk is:that? 

A Mr. Stewart's desk. He is 

iuperintendent of Transportation, and it was 

easier to put a glass top on the desk than to 

. lef inish the thing. 
I 
I 
I Q On that same page 7, line 20, you 

,ought plywood from Boyce. What did you use that 

£or? 
I 

A Well, plywood is used for making 

~attery boxes. It is used for making the flooring 

Jhat goes inside the buses. 

Q Also, from Boyce, you say cypress and 

LESLIE F. JOLLY 
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MR •. BAR~JES -· DIRECT -· BY MR. LIVESAY 

birch. · What is th~t for? 

A Well, the cypress and birch, we 

use as battery hold-down straps. All it is, 

is a stri~·Of wood. We find this resists 

battery acid more than some other materials 

you can use. 

Q On that page 7, line 25, you bought 

a one and a three horsepower motor. What purposes 

were those motors acquired for? 

A Well, they were for our brake drum 

lathe in the garage, that we use to cut our braka 

drums.· 

Q You do all' that work yourself? 

1 4 A . Yes, sir. We assist them. This was 

15 used - the brake drum lathe - and it had a 220 hook 

16 on it. 

17 Q. On page 8, line 16, you bought some 

1a weed-killer and sprayer. Wheie did you use the 

1 9 

20 

2 1 

22 

23 

24 

25 

weed-killer and sprayer, and how is that connected 

to the bus transportation?. 

A We use this in our yards in hard to 

get at places, where the weeds grow up, just to 

ki.ll·the weeds. 

Q Why is that necessary in connection 

with the buses? 

L.ESLIE F. JOLLY 
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App, 39 
MR. BARNES - DIRECT BY MR. LIVESAY 

·•----·--+· 

A It is necessary because some of the 

·buses are backed up, and weeds get so high, we 

can't get behind the things to open the doors. 

Q For what purposes do you open the 

. doors? 

A To try to get them cranked. 

Q To service them? 

A Yes, to service them. 

Q Coming to page 9, at line 6, that 

we talked some about - the hoe, shovel and rake -

you have something that looks like·tacker and 

12 staples. Would you explain what the tacker and 

13 staples have to do with the buses? 

1. A A tacker is a tool that you use to 

1 s put staples in, to use to staple the seat·material 

1s onto the seats. 

I 7 

I 8 

19 

20 

2 I 

22 

23 

24 

25 

Q Do you have a lot of seat damage? 

A Yes, sir. 

Q Now, on line 7, you bought repair 

parts for a three horsepower Leland. What is that? 

A What line? 

Q Line 7, of page 10. 

A Well, we have three service pumps out 

there, two gasoline pumps, and one Diesel pump, and 

they have a three horsepower motor on these pumps 

LESLIE F. JOLLY 
COURT REPORTER 

PORTSMOUTH, VIRGINIA 23705 

-31-



App. 40 
MR. :1A RNES - DIRECT -~ BY MR. LIVESAY 

;1 ·------···-··· -·-·-·-···--- ---·--· -----···-------· 

' ii 
11 

that go out at times after some long use, and we 

II have to have them repaired, 

-< I' ·J This is the way you get the fuel in 
1! 
II 

the bus? 

A That• s right. 

The next i tern, "First-Aid supplies• -

where are those kept? 

A We keep them in the garage, and buy 

them for the men - just something to keep them from 

having to go down to the doctor each time with a 

cut finger ~r something. 

'2 I· 
! 

Q You required a four-drawer cabinet 

1 3 for what purpose do you use that cabinet? 

1 4 A It is a file cabinet, to keep our 

15 invoices in, and Mr. Jolliff took the invoices 

16 out to make this order on it. 

17 

Q Are any. other records kept in there? 

18 ' A Possibly so, but most of them are 

1 9 for things that we buy. It is very few other 

20 
records kept in these. 

21 

Q Do you have records of accidents? 

22 
A Yes. We have another office. We 

23 

have one office there that has some files in it, 

24 

where we keep our invoices. The other office, Mr. 
25 

Stewart's office is where the accident records are 

LESLIE F. JOLLY . 
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MR. BARNES - DIRECT • BY MR. LIVESAY 

II __ , __________ - -

11 

' j 
1
kept, and we buy files for that office at times, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

23 

24 

25 

to keep these records in. 

~ Some other cabinet? 

A Some other cabinet, yes, sir. 

Q This one will project some interest, 

I'm sure - the last line, line 40, page 10 - I 

see you are buying legal pads, and I am hoping 

'you are not practicing law. Why are these used? 

A Well, I use legal pads for scratch 

:work. I make up estimates, and I use legal pads. 

~ Estimates of what? 

A Estimates of· damage to the buses. 

We go out and investigate accidents, and we use 

:legal pads to write up notes on the damages, for 
I 

this sort of thing. It is a handy pad. 

Q How about the labels? 

A The labels are the stick-type labels 

that we use to type our part numbers on, and put 

on the bins. 

I 
,1, "drop cords, cleaners, wheel pullers, socket 

.parts, 3-M tape, oil drive liquid, wrenches - all 

~hose things that we have not talked about specifically -
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App. 42 
MR. F~RNES - DIRECT - BY MR. LIVESAY 

what arA they used for? 

1:\. "\'=11, the drop cord is a cord that· 

a mechanic can use when he needs more light, to 

get in the back end of a bus, to see to work. 

The wheel pullers, of course, this is a tool 

to aid you to pull a wheel. Sockets are for 

removing.nuts. 

3-M tape is an electrical tape that 

we use to wrap wires on the buses. We splice it 

and wrap it. We have got to wrap it. 

~ · I notice there are some entries by 

the auditors for things that were printed. For 

instance, on page 2, line 9 through 16, and it 

says, "manifest load service reports, time tables, 

statements, schedules, school runs, maintenance 

worksheets and manifest. Why is it necessary for 

the printing of these various things in connection 

with operating the buses? 

A Well, the manifest is a sheet of 

paper that is outlined for the driver to turn 

in his daily report on - whether he made all of 
his trips that day, what time he went to work, 

what bus he drove, how much money he took in, 

and this sort of thing. 

The schedules are these things th~t 
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MR. BAim...:s - DIRECT - BY MR. LIVESl~Y 

-------------------------------, 
I 

w:e give the driver, to show him what time he 
! 

i;s supposed to run, how late he is supposed 

i 
to run out with that run, what time he is 

I 

4 supposed to leave: and there are other things, 

6 

I 
I 
I 

1 o ,I 
Ii 

11 

12 

13 

1 4 

15 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

i 

i 
I 
~ther papers, that are classified as schedules, 

~hat we give to people. It is printed matter, 
j 

I 
to tell them when the buses leave certain points, 
I 
I 

and it has a map on the schedule, showing them 
I 
I 
I 
I 

9ow the buses run. It is necessary for them to 
I 
~now when the buses are coming and going~ otherwise, 
I 

there would be no need for the bus. 

Q Except for the items we specifically 

~alled to the Court's attention in our inquiries 
I 

~f you, is there anything you know of on these 
I . 

kieven pages that is not in category - schedules 
I 

~r similar operating records, supplies, maintenance 
i 
bf buses, garage operations, safety equipment on 
I 

the buses, or road inspection ~ of service items? 

A No. 

MR. LIVESAY: Answer this 

gentleman. 

CROSS-EXAMINATION 

~XAMINED BY MR. TRIBLE: 

-
Q Mr. Barnes, turning to the purchase 

1of the drivers' uniforms, are you saying that you 
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;.m. !Vd('.JSS - CROSS ··· W,R.. TRIBLE 

1: -- ·-·-·-- ·--. -·-··----··------------···-·--------------
!' 

' Ii 
I 
i 

,, ,, ,, 
'I 
ii 
I' 
!: 

'~ ! 

17 

23 

24 

25 

Q r:r.ow is it your contention that you 

are exempt from the tax on this sale? We will 

concede, if you are buying something from Fifth 

Avenue for res~lc, that you are entitled to 

purchase it free of the tax, but when you resell 

it, we don't sae how this, dlrectly in the 

rendition of the public service, would enable 

you to resell it without being subject to the 

MR. LIVESAY: Your Honor, 

that mny be broaching on the 

argument. 

THE COURT: Well, I think 

that is so. Just so we find out 

. what acts transpir~d. 

MR. TRIBLE: 

Q You stated you ald repair your 

own revenue vehicles? 

A Yes. 

:2 The Ford trucks and the· supervisors• 

autos? 

A . Yes. 

Q There are a number of entries 

throughout, for.parts, to Don Comer Ford - they 

would be for these? 
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App. 45 

Th~t is for one of the ~ick-up 

sir. 

They <lon 't have anything to do 

jwith the buses? 

A Yes, sir. I would say they do 
i 
I have 
I 

something t~ do with the buses. 
I 

I 
~ But it is indirect? 

.n. 'vlell, -

~ They don't go on the bus? 

I would say it is direct. 

Jl.R. TRIBLE: I have no 

further questions. 

REDIRECT EXAMINATION 

IEY.AMINED 

I 
.-···. 

"" 
ltruCk? 

A I 

i 

BY MR. LIVESAY: 

What use do you make of that pick-up 

The pick-up truck is to keep the bus 

;on the road. If we have any trouble on the road, 

I 
iwe use the pick-up truck to go get the bus. 

Q Is that what you ca.11 "road service 
I 
jand inspection and part of the garage operation"? 

I 

A Yes. 

MR. LIVESAY: No further 

questions. Does the'Court have 

any questions of the witness? 
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Clise Nr -~-~--Y.11.:..1_ 
Plaintiff's Exhibit # l . .,~-
Data... C:...-1-r.Y.J_71/" -, . -Judge >-2~ 

~-----§ 5-24 § 5-21 IlUSl':S 

Sec. 5-21. Minimum seating capacity. 

No motor bus of a seating capacity of less than fifteen passen
gers shall he operated in service under this article on the streets 
of the city. (Code 1951, § 16-6.) 

Sec. 5·.22. Size, character and type of vehicles. 

The city council in the exercise of the police power of the city 
may prescribe or approYe the size, character and type of motor Ye
hicles to lie used in re.ndering service under this article. (Code 195 l, 
§ 16-7.) . 

Sec. 5-23. Transfers. 

Any company or individual operating ·under the provisions of 
this article when requested shall furnish to its passengers at the 
time of payment of fare, transfers to he used at points designated 
by the city manager or his d11ly authorized agent for transportation 
o\·er the bt1s lines operating hereunder. Suc!1 transfer shall entitle 
the passenger to transfer at a point where the bus line first inter
sects with the bus line to which he desires to be transferred, and 
after arriYing at such point of intersection such passenger may take 
passage on the first bus thereafter passing or leaving the transfer· 
point, and upon presentation· thereof, shall he permitted to ride to 
the end of said line, provided, however, that upon reaching any 
point upon said line where it takes the same general direction· 
whence the passenger has originally come, he shall pay a seco.nd 
fare or leave the bus. (Code 1951, § 16-8.) 

Sec. 5-24. Routes and headways-Designation; 

The operation of any motor lms system. of passenger transporta
tion under the provisions of this artide shall be along the streets 
of the city as may be designated from time to time by the council 
through adoption of a resolution prescribing the same. Any such 
resolution may specify minimum headways between buses on such 

_ routes and failure to operate within such specified headways shall 
be deemed a violation of section 5-31 whenever the council deter
mines such failure to be injurious to the publiC welfare and not war
ranted by the circumstances. (Code 1951, § 16-9; 9-12·61, § 1.) 
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App. 47 

§ 5-30 PORTSMOUTH CITY CODE . § S-33 

Sec. 6-30. Rates of fare. 

The rate of cash fare to be put in force under this article shall be 
twenty-five cents for regular passengers and twelve and one-half cents 
for school children. · 

Jn the exercise of its reserved power of regulations, the city coun
cil reserves the right to fix fares to be charged on the bus system 
herein pro,·ided for, and will at all times prescribe rates of fare 
which will permit a reasonable return as herein defined on the invest
ment in the bus service in the city. (Code 1951, § 16-14; 2-13-51; 
12-23:-52: 4-27-54, § I; 10-26-54, § .I; 8-14-56, § 1; 5-27-58, § 1: 
9-12-61, § l; Ord. l\o. 1966-71, 9-27-66, § 1.) 

Sec. 5-31. Adequate and efficient service required. 

An adequate and efficient public service at the rates as herein 
specified or as the same may hereafter be prescribed by the council 
of the city shall at all times be maintained by any company or in
dh·idual operating under the provisions of this article. (Code 1951, 
§1~1~) . . 

Sec. 5-32. Accounts and bookkeeping. 

A standard form of accounts and system of bookkeeping, to be ap
proved by the City council, shall be kept and observed by the com,. 
pariy or individual operating under the provisions of this article 
insofar as the system of accounts and bookkeeping applies to such 
ri1otor bus transportation, and the city auditor, or some accountant 
duly authorized by the council, shall have the right and privilege at 
any time to examine the books of the company or individual' in 
order to verify or, if need be, to correct the same or .any returns and 
reports made by the same company or individual. therefrom. (Code 
1951,. § 16-16.) . 

Sec. 5-33. Payment of percentage of gross revenue in lieu 
of license taxes. · · 

/ .- Any company or individual operating under the prov1s1ons · of 
• this article shall pay into the treasury of the city for the use of its 

streets and for the privilege of operating its buses in the city, an 
amount equal to one and one-half per cent of the gross revenues 
from the bus operations of the company or individual, in the city, 
including all fares collected on any line extending outside the city ... 

• • 68 
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§ 5-34 PoRTsr.roi.;rn Cnv CooE § 5-36 

written notice .to the city of its objection thereto shall have the 
rii;ht to cease paying the one and one-half per cent of the gross 
re,·enue as providetl ior in this article during such time as .such 
other motor \·ehicles in like service arc licensed or are authorized 
and are operated thereunder, and the company or individual op
erating hereunder shall have the right to discontinue the whole 
operation conducted by it aiter giving to the city six months' notice 
of its purpose so to do; provided, however, that the city may au
thorize operations of employee haulers as defined in section 5-11 
without forfeiture of the payments required l~ereumler. (Code 1951, 
§ 16-17.; 5-11-54: 10-26-54; 8-14-56; 9-12-Cil, § 1.) 

Sec. 5-34. Reservation of right to make additional regu
· 1ations. 

The city expressly reserves the right to pass at any ti111e, in 
addition to the provisions of this article, any. and all ordinances 
deemed necessary by it in the reasonable exercise of its poli::e 
power. for the safety, _welfare and convenience of the public and 
for the regulation and control of motor bus transportation \Vithin 
the city and to prescribe the size, character and type of the motor 
vehicle to be used under the provisions of this article. (Code 1951; 
§ 16-18.) 

Sec. 5-35. Standard of maintenance and operation. 

Any company or indiYidual operating under the provisions of 
this article shall at all times maintain and operate its transporta
tion system in accordance with the most approved methods and 
by use of the most approved means of surface transportation, with
out and otherwise than by the construction or use of railway tracks' 
or the erection of poles and wires, and will maintain all of the 
physical property used and operated by it at the highest practicable 
standard of efficiency. (Code 1951, § 16-19.) 

Sec. 5-36. Condition and equipment of vehicles.· 

'Any company or individual operating under the provisions of 
this article shall at all times keep all buses or vehicles operated by 
it, clean, painted, free from unnecessary noise, efficiently ventilated, 
sufficiently lighted at night and adequately heated with safe and 
convenient appliances whenever the weather is· such that heating ts 
essential to the comfort of passengers. (Code 1951, § 16-20.) 
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§ 5-37 Bus.:s § 5-39 

Sec. 5-37. Schedules. 

Any company or individual operating -tinder the prov1s1011s of 
this article shall operate and maintain regular schedules so as to 
render reasonahlc. sen·ice on each route served by it; provide<l, 
that the council oi the city. may from time to time require servke 
of such company or indi,·i<lual on such schedules as the council may 
deem· the public needs demand : and further provided. that no serv
ice shall be required \\"hich shall adversely affect or impair th~ pres
ent or iuture ability of the company or individual operating under 
this article to earn the required reasonable return on the itwest-

. mcnt as defined in section 5-25. (Code 1951, § 16-21.) 

Sec. 5-38. Duty to operate; temporary stoppages. 

Any company or individual operating under the provisions of 
this article shall operate its vehicles regularly over the authorized 
routes, unless preventecl from so doing by the act of God or other 
causes not reasonahly preventable. Should it be necessary in the 
prosecution of any public work to stop temporarily the operation of 
such vehicles, it may be done on the order of the city manager or 
his duly authorized agent and in such case the city shall not be · 
liable and such company or individual shall be .held free from all 
claims of the city for dama.ges or penalties hy r,eason of the delay 
or suspension of its business or traffic. (Code 1951, § 16~22.) 

Sec. 5-39. Indemnification of city. 

Any company or individual operating under the· provisions of 
this article shall by acceptance in writing of the terms and condi
tions of this article agree and bind itself to keep and hold the city 
free and harmless from liability for any and all- damages that may 
accrue to itself or to any person on account of injury to or 'death oi 
persons or damage to property directly or indirectly grO\ving out 
of the construction of its works or out. ·of the operation of frs ·ve
hicles under this article, wherever ~he city is liable therefrom; and 
in case suit shall be brought against the city, either independently 
or jointly with the company or individual on account thereof, the 
company or individual, upon notice to it hy the city, shall defend 
the city in such suit, and in the event of a judgment being obtained 
against the city, either independently or jointly with the ·company 
or individual on account of the acts or omissions of the company 
or individual, the company or individual ',Viii pay the judgment, 
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of Sec. 5-39, Code 
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§ 5-47 PORTSMOUTH CITY CODE § 5-51 

Sec. 5-47. Lights in interior. 

Ko motor vehide operating umlcr this article shall be operated 
between one-half hour aiter sunset and one-half hour before sun
rise, unless sttfticient light be provided adequately to light the whole 
of the interior of sttth vehicle. (Code 1951, § 16-31.) 

Sec. 5- 4 8. Smoking. 

It shall be unlawful for any person operating any vehicle under 
this article or ior any passenger to smoke or have in his posses
sion a lighter\ cigar, cigarette or pipe while such vehicle is being 
operated under this article. It shall he unlawful for such operator 
to permit any passenger so to do. Any person violating this section 
shall, upon comiction, he fined not to exceed fifty dollars for each 
offense. (Code 1951, § 16-32.) 

Sec. 5-49. Maintenance of vehicles and equipment. 

All vehicles and the equipment used in connection therewith, 
operated under this article, shall at all times be kept in proper 
pliysical condition to the satisfaction of the city manager, or his 
duly authorized representative, so as to render safe, adequate and 
proper public sen·ice and so as not to be a menace to the safety 
of the occupants or of the general public. (Code 1951, § 16-33.) 

Sec. 6- 6 0. Signs and advertisements on vehicles. 

In addition to the name of the company or individual operating 
and owning any vehicle operated under this article, vehicle num
bers, such license plates or tags as may be required by state law or , 
city ordinance and route signs, the operator of such vehicle may 
place or paint signs and advertisements upon the ·exterior of any 
vehicle operating under this chapter, subject, however, to right of 
the council to require the removal of such signs or advertisements 
at any time, upon not less than ninety days' written notice to the 
operator or owner of stich vehicle. (Code 1951, § 16-34; 7-14-53; 

3-26-57.)-

Sec. 6-61. Operation in other business. 

It shall be unlawful for any company or individual operating 
under the prpvisions of this article to allow any vehicle authorized 
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§ 5-52 Buses § 5-53 

·by this article to be operated or for the operator thereof to operate 
such vehicle in any other business than that for which it is au
thorized by this article. (Code 1951, § 16-35.) 

Sec. 5-52. Permit; bond; insurance. 

Before any company or ii1dividual shall operate any motor buses 
on the routes prO\·ide<l by this article, such company or individual 
shall file with the city manager an application for .a permit ·so to do, 
together with a written agreement, in form approved by the city 
attorney. that it will conform to and coniply with all the proYisions 
of this article. :1\ o permits shall he granted to a company or indi
Yidual to operate under this article unless the applicant shall un
dertake to operate on all of such routes. 

Upon receipt of such application and agreeri1ent, the city ntanager 
shall issue a certificate, in form approved by the city attorney, au
thorizing the applicant to operate buses as provided in this article 
upon the filing of a bond with surety approved by the city attorney, 
in the sum of twenty thousand dollars, conditioned that the appli
cant will conform to and comply with each and every condition 
and provision of this article, and will indemnify and save harmless 
the city or any person from any and ;ill claims, demands or judg
ments on account of death, injuries or •hmages occasioned by the 
negligence of such applicant subject to the li111itation contained in 
section 5-39; provided, however, that such bond shall not provide 
for forfeiture with respect to any default brought on by labor dis
putes or strikes which are beyond the control of the obligor therein. 

No bus shall be operated pursuant to this article unless its opera
tion is protected by personal injury liability insurance coverage oi 
not less than one hundred thousand dollars for any ·one person and 
three hundred thousand dollars for any one accident, and property 
damage liability insurance coverage of not less than twenty-five 
thousand dollars. Certificates evidencing such coverage shall be kept 
on file with the city at all times. 

Upon filing and approval of the aforesaid bond and insurance 
certificates, the applicant shall be authorized to operate buses as . 
herein provided. (Code 1951, § 16-36; 9~12-61, § 1.) 

Sec. 5-53. Provisions of article mandatory. 

All of the provisions of this article imposing obligations or re
quirements on any company or individual ,operating hereunder shali 
be deemed to be mandatory. (Code 1951, § 16-37.) 
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