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vprovisions of Code, Section 58-441.6(h), Complainant  is entitled

~of Virginia, |

-ing by and through certain employees and agents,of'fhe Sales and

App. 1
VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTHV

COMMUNITY MOTOR BUS CO,., INC., - - . : -
a Virginia corporation, ' ‘

~ Complainant,
vs.
THE COMMONWEALTH OF VIRGINIA, |
serve: Cynthia Newman o
Secretary of the Commonwealth-
The Capitol

"Richmond, Virginia;

and . ) : : - IN CHANCERY

WILLIAM FORST,’

State Tax Commissioner
Department of Taxation
State Office Building
Richmond, Virginia,

Defendants.'

PETITION

Ndw comes:the.Complainant, by counsel, and files.its
Petition, stating the foilowing'case:‘ .

l,- Compiainant is a corporation of Virginia, wigb :
its principal office in_the City'of Portsmouth.

2, Complainant ié a‘public service.corpo;ation'engaged
in‘business as é common carrier of passengers by motbr vehicie.

3. Because of the fact alleged in paragraph_z And the
to purchase or lease tahgibfgléersohal property for use or
coﬁsﬁmption By;it:as suéh common ca;rief di:ectly'in the rendition
of its public sefvice;_free of the taxeé_impqsed by tﬁe Virginia

Retail Sales and Use Tax Act, .Chapter 8.1 of Title 8 of the Code

4, Notwithstanding the foregoing, the Defendants, act-

b

B o




App. 2

Use Tax Division of the1Department of Taxation, have. caused to be

1
issued notices of additional assessments of-sales and/or use -

taxes against Complainant, with penaltles and lncludlng the local

. use tax, as follows:

i ’ g o _

H i (a) September 1966 .to June 1968, total $505.43.
i (b) July 1968 to July 1971, total $ 2,176.51.

5. True copies of said assessments are attached hereto,
marked Exhibit ?A", and asked to be read as.a partvhereof. |
; 6. Defemdants will assess and demand payment of
sales and/or use taxes aoainst Complainant for additional sums
allegedlyfhecoming due on similar transaetions oecurriné after
- July 1971;
ﬁ 1‘7; The aforesaid assessments resulted from a field

a . . . H

i audit of Complainant's books and reports of sales and/or use taxes

‘paid by it.
"8. As to a number of items purchased by Complalnant

on a regular and routine basis the parties differ as to whether
»

or not thegsdgect tanglble personal property has been or is being
used by Complainant directly in the rendition of ‘its public ser-

vice.

B 9. Code,'Section 58-441.37, affords Complainant a-
remedy upoh this,elaim of erroneoos_and illegal assesements of
such sales?and/or use taxes under Code, Sectione 58-1130 through
58-1139,

ld:mwThis Petition-is filed under Code; Seetioh 58-1130
and related sections;.' Should it be determlned that this Petition
is properly filed on the law side of the court, leave of court is
requested to transfer pursuaht to statute, Should it be determined

that thlS Petltlon is properly filed as a declaratory judgment

{ proceeding under Chapter 25 of Title 8 of the Code of Virginia,
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leave of court is requested to treat this petition as being for

declaratory judgment, there being an actual antagonistic assertlon-

and denial of right, in a controversy involving the lnterpretatlon

of a statute, to-wit: Code, Sectlon_58—44l.6(h),

WHEREFORE, Complainant prays that.process issue, and

| especially thatva capy hereof be served upoh the State Tax

Commissioner who is made a party defendant for that purpose,

and that Complainant may have such other further general and

specific relief as its case may require,

COMMUNITY MOTOR BUS CO., iNC.,

‘BY._ O//ﬁé%(/«

-~ Of Counsel

J. 8. Livesay, Jr., pP.d9.
BABB, OAST AND .LIVESAY

" pP..0. Box 399
¢ portsmouth, Virginia 23705

filod in the Clerk s Oﬁnce thn}? day d‘éz‘“‘“V l’/
weit Tex 857 %,

_;:"“}7@: / L7 ﬁ:vﬂ"—-@ g Clort
Total Peid §37. 50 / £ 7’4""‘* . <
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00 NOT USE TS SPACE -

R T REGISTRATION NUMBER
CO’Y 1 REMITTANCE /M ENCLOSED SELF- J.,u Lt sUiei 000001-9
e N . ADDRESSED ENVELOPE. , ..
—— I I D A Sa=Nl=12 |
FQO R BPI"OF o REASON :
,m‘l;,‘ we [PESIOD OF AUDIT |er ancer TYPE OF TAX ;- 1> AMOUNT
2A36NUASEP S0 JWN 88 .. o STATE USE TAX LRI 40%e 34
aﬁubbuk? LP 66 JUN 68 W DTA]C Usc TAX PEN Un INT 101.09
o ) i
: 0 . l g | . ,
NAME ANO ADORESS OF CEALER TOTAL AMOUNT DUE & PAYABLE—>| $

COMMUNITY MOTOR EUS CO .

PORTSMOUTH VA 23702

2717 VICTORY BLULEVARD .

5C5.42

~ THIS STATEMENT DOES NOT INCLUDE ANY AS-
SESSMENT OF TAX FOR ANY MONTH OR PE-
“RIOD OF AUDIT OTHER THAN SHOWN ABOVE.

i Q

COMMONWEALTH OF VIRGINIA

| ' STATEMENT OF SALES AND/OR USE TAXES -

ASSESSMENT RESILTING FROM OFFICE OR FIELD AUDIT FOR THE MONTH OR PERlOD OF AUbIT INDICATED ABOVE

, FORM §1.22

A

RETURN THIS COPY WITH YOUR

REGISTRATION NUMBER "~

- - - —

OO NOT USE THIS SPACE !

CoPrPY d REMITIANCE IN ENCLOSED SELF- w SUBSUMER 000001~ 9
e MODREED sMVTIOTE | 0014720 - 02-01-72 | .
| rooe [PERIGD OF AUDIT Jirodl o . o - TYPE.OF TAX ¢ iz 1| <z AMOUNT
' 30017DUPULL. 68 JUL T1. .| . 4. STATE USE TAX K 1,zzu 4G
i 30017DXPJUL 56 JUL 71 G STATE USE T,.x PtN ox rm 305.10
L 21217DYPIUL 68 JuL 71 ir .o0Ge. LOCAL USE.TAX 520.81
L 21417020 JUL .66 JUL 71 ¢ LOCAL USE TAX PEN mz 136.20
| | A | -
NAME AND ADDRESS OF DEALER- . ' Tt ' ’ .
TOTAL AMOUNT DUE & PAYABLE —> $.
COMMUNITY MOTOR BUS CO ... - . 29178.51

2717 VICTORY BQEULEVARD
PORTSMOUTH VA"

Tty
LRSS R

23702

- + . THIS STATEMENT DOES NOT INCLUDE ANY AS-
, . SESSMENT OF TAX FOR.ANY MONTH OR PE-
'RIOD OF AUDIT OTHER THAN SHOWN ABOVE.

’

FORM §T.22

COMMONWEALTH OF VIRGINIA

: STATEMENT OF SALES AND/OR USE TAXES
ASSESSMENT RESULTING FROM OFFICE OR. FIELD AUDIT FOR THE MONTH. OR PERIOD OF AUDIT INDICATED ABOVE

o Y

- EXHIBIT "A"
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VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

COMMUNITY MOTOR BUS CO., INC.
a Virginla corporation,

CIRCUIT COURT.
Complainant, POiTS «SUTH, VA.
vVs. : D
THE COMMONVEALTH OF VIRGINIA, W ﬂ-/ / 97t
an /
WILLIAM FORST, 1771138, CLERK,

State Tax Commissioner

M/ 0. C.
__,,,..-—-—--”‘
Defendants. BY...

ANSWER

Now come the defendants, Commonwealth of Virginia and
William H. Forst, State Tax Commissioner, by the Attorney
General, and answer the petition filed against them herein

and say:

1. The defendants admit the allegations of paragraphs
1 through 9 of the petition, except that the defendants do
not admit that the assessments complained of were éfroneous.
- 2. No faéts are alleged in paragraph 10 of the peti-
tion, but the defendants would concur in a transfer of the

petitioﬁ to the law side of the Court. See Cheéapeake and

Potomac Telephone Co. v. Newport News, 194 Va. 409 (1952),

' dealing with Virginia Code § 58-1145 which is substantially

identical to Virginia Code § 58—1130-under which this petition |
is brought. The defendants do not concede that this case is |
a'propér case for injunctive reiief or for a declaratory
Jjudgment, as the complainant has an adéduate remédy»at law.

See Va. Code § 58-1158.
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~ And now, having fully answered, the defendant prays
hence-to be dismissed with its costs in its behalf expended.

COMMONWEALTH OF VIRGINIA

WILLIAM H. FORST
State Tax Commissioner

By _ A\——Q

-d,ee F. Davisy Jr.
Assistant Attorney General

Andrew P. Miller
Attorney General of Virginia

Lee F. Davis, Jr.

Assistant Attorney General
P. 0. Box 6-L

Richmond, Virginia 23215

CERTIFICATION

I hereby certify that the orlglnal of the foreg01ng ,
Answer has been mailed to' the Clerk of ‘this Court for filing

and a true copy thereof has been 1ikewise mailed to

- J. S. Livesay, Jr., Esquire, Babb, Oast and Livesay, P. 0.
'Box 399, -Portsmouth, Vlrglnia 23705, counsel for complainant
'on this 3rd day of March, 1972.

Assistant Attox ey General




. A Virginia corporation,

Complainant
. vs . . S LAW DOCKET NO.
. ' o : ’ 6297-A
. THE COMMO&WEALTH OF VIRGINIA, ET AL
. Defendant
i MEMORANDUM

i corporation engaged in business as a common carrier of passengers

by motor vehicle which holds a franchise to ﬁrovide:écheduled
.charter buses to individuals and groups for spenial occasions.
zing business.

: garage where the buses are housed when not in service and repair

App. 7

)
VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

COD&WNITY‘NOTOR BUS Co0., INC,

JUNE 28, 1972

Community Motor Bus Company, Incorporated is a public sefvice

public transportation in the City of Portsmouth. It also provides

There is no evidence that it is engaged in any other income produc-=

In fd;therance of its business it.maintéinéba parking lot and |
and maintenance facilities arevprovided te keep the buses operation
al.” 1t aiso maintains two pick-up trucks and two automobiies for
the‘purpose ofvsefvicing buses on the road and to provide transpor-
tation'fo#JSupérvisors, accident investigation etc..

In the course of its audit of the company's book the State .
Department of Taxation has asseésed.éales and usé-taxes on a number
of purchases.;;;évnylthe bus company over a period of years and
the validity of that assessment is the qnesfion now before the
Court., Broadly charactegized, these purchases embrace materials

used in the repair of the buses themselves. repair and main*enance

of the air conditioning of the buses, material related ;o.the
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painting and cleaning of the inside and outside of the buses,

t

material used in the repair shop, material used for the maintenance

of the parking lot and garage and providing lighting for the

sérvicing of buses on the lot at night, payroll and other forms for
. | ,

providing the requifed reports together with genéral office supplies
and fu:niéhings, énd the purchase of uniforms and changers for :
drivers whiéh‘are ultimately to be repaid by them. Also included%
i on the list are. certain executive fepofts and material for adver-

F tising display on the buses which Community concedes are taxable.

Community claims that all of these items are exempt from :

et ——

sales and use taxes under Code Section 58-441.6 (h.) whidh.reads

as follows:

"rangible personal property sold or leased to a public !
'service corporation subject to-a state franchise or ’
: license tax upon gross receipts or for use or consump~
P tion by such corporation directly in the rendition of
-its public service, and tangible personal property sold i
or leased to a public service corporation engaged in
business as a common carrier of property or passengers
! '\///by_ﬁotor vehicle, for use or consumption by such common - i
; carrier directly in the rendition of its public service." |

{ Which of these items is used "directly in the rendition of its’
! public service" is the immediate issue for resolution.
{ .

1

—

This seems to be a matter of first impression in Virgiﬁia.-
% It is the contention of ComTEEity that the exemption embraées.

| everythiné hgcessary to the proper performance of its ffanghiée
function,.whiie the position of'the,Cbmmonwealth is that all of

-~
|

the purchasesgaré.taxable except those necessary to keep the Buées_

i running from the timé'théy leave the garage until they get back.
The only direct authbrity.cited by counsel consists of Ohio

cases which counsel state are based. upon . a sales-and use tax -

statute from which the Virgiﬁia act was copiéd,‘although the exact

phraseology does not appeaf in any of the cited opinions, and the
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Ohic statutes are not available to this Cqurt.' Community relies

- uport a Court of Appeals decision rendered February 3rd, 1964, in

- Ohio Bus Line Company, Inc. vs. Bowerg, 200 N.E.2nd, 688, wherein

" locker rooms, lunch rooms, etc. provided for the employees-of a

the utility. On the other hand, in Erie R.R. vs Peck, 160 Ohio

it was held that: 1, Schedules, Way Bills, and similar operating
: |

: : i
" ‘records; 2, Passenger Station Repairs and Supplies; 3, Maintenance.

of Buses; 4,‘Garage Operations; 5, Safety Equipment on Buses; 6,

. Road .Inspection and Service, were all tax free, and Safety Servicé

and Awards was a taxable item. The court held that those iteﬁs

. were necessary to the bus company to properly operate its business

and were exempt for that reason. It relied upon Warren Teleghone

Company vs Bowers, 173 Ohio State 164, 180 N.82nd 595 (cited by

the Commonwealth) which held that the proviéion for quiet rooms,

telephone company were taxable because they were a part of the

commercial aspect as distinguished from the operational aspect of'

State 322, 116 N.E.2nd 304, the Court held that provision for

railway station, reservations, ticket and baggage service, etc.

were a part of the renditidn of the public utility service. The

Commonwealth also cites U.S.Steel Corporation vs Bowggg, 170 ohio
. i

State 558, 167 N.E.2nd 87 holding that the purchase of blocking

lumber used in transporting unfinished steel. products from one
factory to another whefe the processing was completed was not
'exemﬁt from“the_gaiés tax which prévided that property used di-
réctly in the prbdﬁction ofvténgible personal property for sale
by manufacturing or processing was exempt. o

" The 6h§o cases do not discuss the underlyipg philo;ophy of
the sales and use tax exemptions'but in general confine fheir

holdings to whether the pafticular sales and uses come within the

CrABe -

ST 2




ed for inclusion in a final product offered for sale, as well as

ment under the regulation of the Federal Communications Commission,

-sales,!

App. 10 !

phraseology employed. In the argument of this case neither counsel

has preéenﬂed’any‘indication of the legislature's intent. .5

0f Course, the application of the statute must not do violence

‘fo the language employed, but to this Court the proper approach

is first to determine from the exemption provision as a whole the?
broad approach that the legislature followed in establishing its |
list ofvexemptions'frbm the application of the use and sales tax,%
and to determine how broad it intended this exemption to be when

hérmonized with the others set forth in Code Section 58-441.6.

When that Section is examined we see in the first paragraph

a general exemption of all materials which are purchased or utiliz-

S——— i

machinery, toolé, fuel, and packaging material directed toward ,

this end. It is clear that the purpose was to limit the tax only
to the ﬁiggl,pfoduct and to exempt purchases of materials used in

producing such product. We then find successively professional

. ) . l
insurance or persondl service transactions where sales of nominal '
i
) 3 3 i
date of the act requiring delivery of property later, agricultural,
’ : i

supplies and agricultural products later toc be processed into re-:

amounts are included, contracts entered into before the effective

tail commodities, motor vehicle fuels, motor vehicle trailers, eté.,
i
gas, electricity or water, and then the subsection with which we

i
. !
are now concerned then followed maritime vessels, broadcast equip-

!
o |

publications except news stands sales, school lunches, "occasional
' etc..
Each of these exemptions suggests a ready reason why the

sales and use taxes should not apply in that- instance. Where

the subject matter is  already or will subsequently be taxed in




Wy e s

ER S

of the items, except those which Community has conceded, and the

App. 11

snother manner the 1mposition of the sales and use tax would amount
1

to a duplicate levy. 1Illustrative of subjects falling in this ;

catagory are raw materials for processing, motor fuel and motor

vehicle trailers.

It will be noted from other provisions of the tax code (Code

Sectioms 58-503 throush 58-569) that a gross receipts tax is

levied oni all public utilities included therein. The gross re-

ceipts tax is not iImposed upon any other type of business, so

far as' this Court has been able to discover, and this seems to be
the reason for exempting fron the sales tax tangible personai
property used by public service corporations.

Public service corporations also include railroads and it is
a we11 known fact that many of. these companies have collateral in-
vestments and operate businesses of various kinds not ‘connected

with trarsportation or public service. 0n1y the transportation

receipts of such companies are taxable. Code Section 58-519.
3

Approaching the problem from this background, when a company
is engaged in only a public utility businesa andvpays a gross re-
ceipt tax on that business, and all of its expendituree are di-
rected-to the performance of that business, the Ohio approach of
a separating'operational purchases from commercial_pprchases does '

. —~——— .
not seem to have a logical application in"Virginia. Moreover,
since some utility companies are engaged in other businesses on
which they pay no groae receipts tax the object of this.exemption}
seems to.be to treatrthe utility'operation as a whole and to
differentiate it fron other types of business carried on by a
public service corporation. |

Applying this approach to the facts of . the case at bar all
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umiforﬁs:ahd Ehangers‘aS‘late; pointed out,:are directly related
ter the ﬁaintenahce of the public transportation system for which
Cbmmunity~ﬂs franchised, and all. are necessary to enable it to
. maintain that degree of efficiency and quality of sérvice demand-!
£ éﬁiby both the City and State, and as such are purchases "direct1§
in the rendition of its public service." :Nothing-is purchased |

which does not produce income upon which the ‘gross receipts tax.

: , B
is levied. ’

" The purchase of uniforms and changers for the drivers presents
a different pfobiem. "Although it is advisable, and perhaps even

i
necessary, that the bus drivers be uni formed -and equipped with

‘chahgers, Community does ‘not purport to furnish these items it-
g self; but require; the drivers to buy.these fhémselves. Its i
furhishiﬁg of the necessary credit to enable these drivers to !
acquire thgse'propérties easily and promptly does not alter the
fact that these are not for the ''use or consmnption" by the
carrier. .All such items are therefore subject to the tax. -
The conclusion of the Court-thgrefore is that all of the

items listed except'theluniforms and changers are exempt under

Section 58-441.6 (h.) and an Ordef to that effect will be entered:

upon presentation.’

Dt vHehry W. MacKenzie, Jr.
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. VIRGINIA: IN THE CIRCUIT COURT OF THE..CITY OF PORTSMOUTH

COMMUNITY MOTOR BUS CO,, INC,,
a Virginia corporation,

" Plaintiff,
vs. ' | _ | _ ’ : " LAW DOCKET
o 7 - NO. 6297-A
THE COMMONWEALTH OF VIRGINIA, ET AL,

Defendants. :

This cause came dn to be heard the 22nd day of June,
1972, upoﬁ the petition of the plaintiff, the answer of the
defendants, Cdmmonweaith of Virginia and wWilliam H, Forst, State
Tax Commissioner, the answers to interrogatories filed'byAéaid
defendants,'and.fhe evidence of witnesses duly taken, thé
petition having been defended by counsel deéignated by thelStéEe
Tax,Commissioner for that purpose, and the ﬁat;erfwas argued 5y‘
counsel,

WHEREUPON, for the reasons étated in»tﬁe @emdr;ndum- 
of the Court datéd JuneAZB;A1972, the'Cogrt is.of the bpinion,
and doth sovORDER, that all of the items listed in the attéchment
to the answers to~inte£rogatorie$ are exémpt from salé; téx B
under Code, Section 58-441.6(h), ekcept uniforms) coin changers,
ice, advertising frames, drinks and the publication cailéd .
Executive Reporf, eaéh purchase'of whichlis shown onvthe séhedule
attached to the sketch fbr this order, aﬁounting to total
purchases of $8,872.10 beforevJuiy 1, 1968 and'$i6,180.21 after

that date. T

And it is therefore ORDERED that the plaintiff pay the

Treasurer of Virginia within ten (10) days of the entry of this
order the total sum of $892,39, which represents state sales tax
of $664.3i, local sales tax of $177.55,,and_interest in lieu of

penalty of $50.53, which is for all sales taxes due from the

W
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i_inceptioh>of_said tax unttl'the termination of the audit_involved
in'thistoatter as of June 30; 1971 and upon. thevpayoent of which
" sum of $892 39 the defendants are ORDERED to refraln from any
:ieffort to'collect or enforce the assessments descrlbed in the

I petltlon hereln |

:'To which action of the Court in rullng that all the

i other 1tems were exempt under said COde, Sectlon 58-441 6(h), the

-~
[, ,,ZJ

I ASK FOR.THIS: o (/

P et
- T

;%defendants duly objected and excepted.

SEEN, OBJECTION AND EXCEPTION:

0 ‘?ZMQQ/(W .P.D:.
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21
22
23
24
25
26
27
28
29
30
31
19
20

21

22
34
37

15
20
26
27
28
12
3

4

App.

escripti

Ice

Changers
Changers
Changers
Uniforms
Uniforms
Uniforms
Uniforms
Uniforms
Uniforms
Uniforms
Uniforms

. Uniforms

Uniforms

Uniforms
Advertising Frames
Drinks

8/67

9/1/6

Drinks
Ice
Uniforms

8/7/6
GChangers

. Advertising Frames

Uniforms
Changers-
Changers .
Executive Report
Changers
Uniforms
Uniforms
Uniforms
Executive Report’
Drinks

Drinks

9/1/7

-12/70

15
Date

7/20/67
11/22/66
1/25/67
6/12/67
11/3/66
11/9/66
11/23/66
12/66
1/67 -
2/67

3/67

5/67

6/67

7/67

to 7/31/68
6/25/68

6 to 6/14/68

7/24/68 to 11/19/68

10/68

8 to 8/26/69
10/25/68
1/9/69
9/3/69
9/25/69
5/22/70
4/28/70
4/5/71

0 to 6/30/71
7/2/71
8/11/71
5/1/70

. 1970

to 6/30/71

Amount

$ 14,00

82.93
100,21
93.38
1,157.70
108.50
31,50
204.60
354.70
209,70
416,00
543,00
1263.80
260.90

3, 346.90

269.00

1,415.28

275.05
15.00
.5,869.,70

168.30

133.65
4,590.95
218.02
91.80
93.00
194.04
2,497.10
32.35
232.55
93.00
920.30

$ 8,872.10

755.40

$16,180.21
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

COMMUNITY.-MOTOR BUS CO., INC.,
a Virginia corporation,

Complainant _ '
vs. o . LAW DOCKET NO,
' 6297-A
THE COMMONWEALTH OF VIRGINIA, et al,
Defendant

 NOTICE OF APPEAL AND ASSIGNMENT OF ERROR

TC

L1

THE HONORABLE WALTER M, EDMONDS, CLERK

Pursuant to Rule 5:6 of the Rules of the Sdpreme Court
of Virginia, the Defendant, Commonwealth of Virginia, by
the Attorney General, hereby gives notice that'it will applyI
to the Supreme Court of Appeals of Virglnia for an. appeal
from the final order entered hereln on July- 19, 1972.

Counsel for Defendant glves further notice‘that in
the anpllcatlon to the Supreme Court of Appeals of Virginia,
the Defendant assigns and will rely upon the following:
erroxr: .

1. The Court erred in its conclusion that a portion of

vthe Vlrglnla retail sales and use tax assessment agalnst

Community Motor'Bus Company, Incorporated, was erroneous.'
The transcript of the hearing or a statement of facts

and testimony will be filed in tne-office of:the Clerk.
Dated this 3rd dey of August, 1972. ‘

COMMONWEALTH OF VIRGINIA

ot T le

Assistant Attorney General

Andrew P. Miller - o
Attorney General of Virginia CIRCUIT COWT,
o ' : PORTSIMOUTHM, PR,

Charles K. Trible
Assistant Attorney General

P. 0. Box 6-L v ' (27
Richmond, Virginia 23215 : :
WALTER M. EDMONTS, 0re

%%;é<‘/(’n<§' .D.C
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CERTIFICATION

I hereby certify that the original of the'foregoing
Notice of Appeal and Assignment of Error has been mailed
to the Clerk of this Court for filihg and a true copy thereof
has been'likewise mailed to J. Stanley Livesay, Jr., Esquire,
Babb. Oast and Livesay, P. 0. Box 399, Portsmouth, Virginia
23705, counsel for complainant, on this 3rd day of August,

|
1972,

O w g

Asslstant Attorney General
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Vi - LI IR )
(Mr. Livesay p;esenfs.bpening statement
,ﬁo.tﬁévcﬁﬁf£ éﬁ behaif,éfléommunity:H
-~M0t§r Bus Cdméany.)l'
v(ﬁr;.Trib;efpr§9eﬁﬁé(openihé;éta;eﬁént

to the Court on behalf of Commonwealth

i of Virginia.)
| L
l

THE COURT t ‘Well, now, I take

it that there is no dispute about
| " these items of the City Code that

you want to put in.

12 MR. LIVESAY: I don't know that
2 - they would dispute them.
el -THE COURT: ’ Do you want to

stipulate they are part of the City

; 16 - Code?
17 MR. TkIBLE: I will agree'to
18 that.
wl MR. LIVESAY: We offer these

20

as an exhibit, then, Your Honor.

& THE COURT: | All right. We
22 will take them all together, and
23

~call it Plaintiff's Exhibit "1”,

24 * % % & % & & % &

25 |

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH, VIRGINIA 23705




App. 19 .
MR. BARNES - DIRECT -~ BY MR, LIVESAY ~4 -

RQLAND G. BARNES, witness called;by
2 | Attorney for the Pléintift, having
been first duly SQorn,-was‘eﬁamined
4 and.£estif1ed as follows:

" DIRECT EXAMINATION

e EXAMINED BY MR, LIVESAY:

! Q = State your name, please, sir?

" . A Roland G. Barnes. -

gi'v Q - And your age?

o A Forty-five.

" ! | Q  Your occupation?

12 A .President of Community ﬁotorvBua

'3 :Company{ | . o

14 ; . Q That is the petitioner here today?

s A " Yes, |

e - - Q Are you also onerf'the priﬁcipal

7 fstockholdérs?.

o A Yes.

' Q Have you been engaged'in the operation
o | lof the buaineas.for some time? |

° A For thirty years.

* Q First of all, do you have a place of
* 'buainess or opération where the company conductal
21|  its business?

as || | A Yes. We have our shops and'grbunda ,

" LESLIE F. JOLLY
COURT REPORTER
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App. 20
MR. BARNES -~ DIRECT - BY MR. LIVEEBAY

at 2716 Victory Boulevard, Portsmouth, Virginia.

Q When ydu say “shops”, does this

allow all of the vehicles to be inside the

building?
A . -Some have to be outside.
Q . And during the period involved,

from 1966 through 1971, what vehicles, if any,
other'thah the buses, have been involved in any
operation or servicing or repairs ;tvthat facility?
A There are none - ne other business,
We are strictly in the bus business. -WQ dontt do
any outside qorg_at‘all -‘no_contract;repaif work.

Q Other than the buses,lwhat vehicles

‘does your cqmpany have?

A We have two licensgd piék;up'trucxs
and two au;omobilés.

Q . What are the pick»up trucké uged fox?

A . They are used for servicing buses on
the road that ue;have trouble with.b_

Q If a bus breaks down, this piékfup
truck goes out? . |

A ;Ypa.\_;t wquld»caxry repair pagts
out, o;,go\out and.s;arg”ghe bus if ;t had a:dead
battery, or fix any minor items on the :oad,‘prb

pull the bus in. .

LESLIE F. JOLLY
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MR. BARNES - DIRECT - BY MR. LIVESAY

ba

pi

Q As to the other two vehicles that

are not buses, what are they used for?

A By tbe supervisor and for the

purpose of investigating accidents, checking
routes, checking bus drivers, making sure they

are all on the routes, and taking money to the

nke.
Q | Are they used in any other way?
A o No. |
Q o Now, a State sales tax auditor

has visited your firm and prepared an ll-page

ck-0ff for your books?
A ‘v " Yes, sir.
Q. Do you have a‘copy 1h front of you?
A Yes. - |
Q  As ﬁo all of those items, each.and

every item, were they used for the purpoéea of

Community Motor Bus?

‘A Yes.
Q No private use of‘any of them?

_ | o - ‘
A No, sir. Everything we do is keep

a bus on the road and serve the pﬁblic.

Q - No other type of business?
A - No, sir.
Q First of all, I want to ask you to

LESLIE F. JOLLY
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MR. BARNES - DIRECT - BY MR. LIVESAY

Q What did you do with them?.

A I usually buy thése changers, say,Vl
six at a time, aqd,put them in stock, and when a
new driver comes to. work, he naturally needs_a
change:,;and‘he needs some other things also,
tut we let h;m have a,changer so that he can go
to work, because that is a necessary part of his
attire, and we deduct this from his wages until
the changer is paid for. |

Q I believe you said, when he‘lea&es,

you either buy itvback or he can take it with him?_

A Yes, sir.

iMR.>LIVESAY: : If it please
thev¢ourt, the change;s are on that
page 1, line 39, and on page 2,'1ine
2. ‘Have I m1ssed any others?

MR. TRIBLE: ... How about line 12

MR. LIVESAY: The first three

entries on page 2 would involve changers.

THE COURT: . - The top item on
page 5.
MR, LIVESAY: . If Your Honor,

please, we believe that that is

parts for a fare box.

Q2 . Am I correct, Mr. Barnes?

. LESLIE F. JOLLY
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MR. BARNES - DIRECT - BY MR. LIVESAY

z
|

a That is what that is - parts for

fPre boxes.,

Q That is actually incorporated into

' %he bus?
a These are things you drop your money .

in when you get on the bus, deposit your fare.

Q Then, on page 6, lines 21 and 22,

] Fwm
“fare box parts per taje". Tell the Court what

as to line 21 of that page, Mr. Barnes, it says

P ad
a fare box Jtaréis?

A Well, a fare box is the box that

you set on the bus; that people get on and drop
their fare into. That becomes a part of the bus.
Q So that page 2, line 26 is the only

part that involves the chahgers?

A Yes; sir.

Q . Then on page 8, line 5, thére
ppears to be a changers'entry, and also on line -
%, a changers enﬁryr is that correct?

A  Yes.

Q But the entry on line 6 is for the

boxes that are actually on the bus?

‘A Yes, the parts for the very boxes
themselves.

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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App. 24 _
MR. BARNES - DIRECT - BY MR. LIVESAY

. lentry for changérg: is that correct?

| A Yes. -

3% | Q NoQ, on page 10, liné 5, ‘I notice’
% ‘ _

an entry that says "fare box parts”. Once again,

« 4 that is something that went into the bus?

6 % ) That is something that weﬁt into the
7; bus.

s ! MR, LIVESAY: And once again,

gi Mr. Triﬁle, if I have missed any of

o I iﬁe chéngers, I don't know what the

' position is, if it please the Court,

2 they fall in. We take no position on

13 _ thém, one way or the ofher.

14 | Q I want to direct your attention to
15 the pfoblem concerning uniforms of the drivers.

16 First of all, whyvdo you have the dfivers weér
1 a ﬁniform?

e A We have the Bus‘drivets to wear a
1o uniform, for one reason, to identify the bus

20 driveraffomxothef passengers on the bus. It is

21

necessary for him to take some action with some

22 || of the passengers at times, and without some proper
identification, it is hard to distinguish him from

} 24 another passengerr and sometimes a bus driber that,

.25 for some reason or other, doesn't happen to have a

-13-
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App. 25

MR. BARNES -~ DIRECT - BY MR. LIVESAY

please, I could go through and
specify for you, or do you want
to rule on these matters, and

then we can find them later.?

' THE COURT: Yes. I don't
ﬁ see any need to pick them out.
They have all been testified to.

MR. LIVESAY:

-~

; vl Would you look at page 1 of this
ﬁick-off, at line 29, and you have bought bowl
tleaner? Would you tell the Court for what

purpose you bought the bowl cleaner?

A This is a cleaner that we use in the
garage, in our rest rooms, for éleaning the

toilet bowls,

i Q Who uses the rest rooms?

|
the bus drivers.

| .
| Q Do you consider that necessary to

! A The men that work in the shop, and

render the service?

T A Yes, s8ir, I do;

% Q | Now, on page 2, lines S5, 6 aﬁd 7,
you purchased some employment records, carbon,

and payroll checks from the McBee Systems. For

'what purposes do you use those materials?

LESLIE F. JOLLY
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MR. BARNES - DIRECT - BY MR. LIVESAY

A . This is material for record keeping
for keeping'payroll deductions, things of this
sort.

Q Are you required to keep fhese
records in conpegt;on with rendering the bus
service?

A Yés, sir. We have to keep records
on everything, because of the City of Portshouth
tax.

Q I want fo call &ouf attention, on
page 3, té én entry oﬁ line 20, "0ld D§minion
Uniform Service, wiper and éo;er service." Would
you exblain that?

A : Weil, these are wiping towels for
the men in ;he garage, a shop coat in case even
I go out and look underneath the bus at times,
to see whether or ndt ﬁhéy have.a particular
problem,

Q Are these all items used in.the
connection with the repair of the buses?:

A Yesv. |

Q " | On that page 3, line 21, there is
an ent;ybfdr:window brushes, handles, and
something caliéd “Flip", and dispensers. What

are those items used for?

LESLIE F. JOLLY
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MR. BARNES = DIRECT - BY MR. LIVESAY

A 'wéll, the window brushes and the

handles are = the'bﬁses, we wash our bﬁses by

hand on the outside - and this is what we wash
them with., Flip is the cleaning compound, sort
of like Comet Cleanser, that wevtry to take some

of this Magic Marker off the buses with,

mop bucket. What is the mop bucket.for?

A  Well, we scrub the inside of tﬁe
buses éown on occasion, and wé don't get in it
with a water hose - we haQe to get in it with
a mop, and keep it as dry as possible, so it
don't get underneath the linoleum and rot the

floor.

for?

a Well, some of théée buses we have
to get on top of. The hoses, certaidly,,they are
water haées, to wash the buses down wiﬁh.

Q Since we are on that item, you

Ln various dates, “bolts, screws and saw blade;‘

Q | Are you required to keep the buses
¢lean?

A Yes.,

Q The next item, line 22, you purchased

Q ~What was the ladder and hose needed

1isted also, “"purchased from Robertson Hardware?;'

LESLIE F. JOLLY
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MR. BARNES - DIRECT - BY MR. LIVESAY

For what purposes were those items obtained?.

A Well, the bolts, certainly, are
for buses - differeﬁt thingé on thé buses. The
saw blades are blades for cutting metal, and
this is for repaifiné the buses.

Q Which you do in your shop?

A Which we do in our garage.
Q The next item is line 23, where

you have "“refrigeration supplies” - you have
purchased freon and parts. Would you éxplain
why freon and parts are used, if they are used
in connection with the buses?

A Well, freon, of.course; is an oil,
and it is used in the air conditioning. We have
air conditioning on the buses., We havelieaks in
them at times, and these leaks have to be repaired
and, certainly, freon replaced;

Q " Is it true that the freon and these
parts'actually went into the buses themselves?

A Yes, sir.

G And there are, I believe, on this

list of eleven pages, numerous entries of freon

and parts?
A I would think so, yes.
Q At the top of page 4, on line 1,

LESLIE F. JOLLY
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MR. BARNES - DIRECT - BY MR. LIVESAY

"Waldo . .Hardware, hiscellaneous small hardware® -
do you know whét that is?

A ‘vThe account number 4132 is other
shop and garage expense, and this is for small
parts tﬁat we use in the garage, méYbé“for'a-
plece for a bench grinder, or possibly'a broom
tﬁat we use in the garage. 4135 is a catch-all
accounﬁ, We have, like nuts and bolts, such as
nuts and bolts. You need to usé nuts and bolts
in the body, use them in the chassis, We have
a»chassis account, and engine account, a body
account, where an item will bg-used moét'énywhefe
on that coach, and we just put it in a miscellaneous

account, and this account catches a-lot'Of:that -

‘the 4106. 4144 is paint.

Q For what?

A That we bought to paint the buses,

the bumpers, the wheels,'things of thiszsort;'.

Q Do you do all of your painting
repair of the buses? ”
A’ Yes,

'Q  Would it be true that all items on

that line 1, page 4, items for incorporation in

the buses, were used in repairs,of-the,buses.

A Yes.

LESLIE f. JOLLY
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MR, BARNES - DIRECT - BY MR. LIVESAY

Q. Woodhouse Electric, Inc. - what

kind of lamps is that?

,A‘»v ‘:wéll, these ate‘floodlamps.

Q -~ -Fluorescent l#mps?

A . Yes, and lamp fixtures.

‘Qv - Where were they used?

A We have added a number of fixtures

to the garage, and because of bad lighting. We

do a lot of work at nighttime.

< Why do you work at night?

A Well, the buses are stopped at night,

and we can get to them to work on them.

Q. - - All of these lamps and fixtures Qent
into the gafagevwherevyou wak on the buses at
night?
| A _ Yes, sir.

Q "Now, the next item below it seems to
be "batteries and flaéhlights' and there are some

entries on other pages. Why is it necessary'to have

batteries and flashlights?

A Well, of cdurse, these bu8é8=come in
aLl,timeg.og_day_pr n;ght, and at nighttime, it is
rather hard to see how to check the oil or how to
put the dip stick back into-the'transmissioﬁ,”and

without flashlights, well, they just couldn't get

-LESLIE F. JOLLY
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MR. BARNES - DIRECT -~ BY MR. LIVESAY

them back in., We just don't have enough lights
in our parking area to light these buses up.

Q Is it true that the servicing of

- the buses takes place outside, at night?

A Yes, sir.

Q And that is where the flashlights

~and batteries are used?

A Yes, Sir.
Q I drop down to line 5 on that page,
and we note that you bought from Boyce Lumber,

nails and hardware - for what purpose?

A For shelving.

Q Why do you need shelving?

A We need it to put stock on, in our
stockroom. |

Q The next line is electric typewritéf_

" and typing stand, which I assume is used for the

typewriter?

A Yes. It is used for typing reports

' to the State, to the City, for any number of reasons.

It is used directly in the business.

Q Just as a matter of information to the
Court, I believe on page 4, lines 21 through 32,
we know 31, We pick up a substantial numbervof

those uniform items, do we not?

LESLIE F. JOLLY
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T ee,

e vThat‘we talked about?

A Yes. |

Q Once again, on page 5, linqs 4, 5

and 6, thé:e are certain items to McBee, and
some other people, for payroll checks, payroll
caléulating or chart, Why do you have to have
them? |
A These are‘certainly for making up
payrollvreco;ds. -We have to order these things
two or three times a year. We have to have them
for keeping bﬁr reco:ds.
| Q Tp whom do you render these records?
A We render theh'to the City, if they

ask for them.,

Q Now, on that page 5, line 36, is

one that interests me - Todd Chemical.Company,
&now Band for icé, and 5howﬂ‘e£i?ﬂvauld you
explain that to us? |

A ~ Well, the‘Victbry Boulevard is
setting uplﬁ little higher than our lot, and
at times dg:ing snow conditions, the grade gets
a 1itt1§'§1i¢k; and it gets so slick to the

point ye“can‘t'getvout after a few buses crossed

over there. We bought a chemical to melt the
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MR, BARNES - DIRECT - BY MR. LIVESAY

snow, so the buses can get on the routes,

2 - To get off the bus yard, onto the
street? |

A Yes.

Q One of interest to.everyone is

"baking soda". Why is it necessary to have
baking.soda?

vA Well, batteries emit a vapor, and
£his vapor brings out the acid of the battery,
énd'you have to have something to neutralize

that acid. Sometimes the battery has as much

|voltage on the outside as it does on the inside,

so it has to be neutralized. It is the cheapest

{thing you can buy.

o} It is thevcheapest and most efficient

way to keep these in shape?

A Yes.

v’ You never take any of that baking
soda home, do yéu?'

A No. I wouldn't have any need for
that_émount.

e} 'On page 6, line 7, I note you

bought from Boyce Lumber Company, some shelving

boards. Would you explain how it is used in the

buses?
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n

V;ii;'éhelvinq boards are used
for shelvés to nut the parts on. We also use
it for making crelves for the 5atteries, hoxes
to set them on ir the buses themselves. |

- in some places, we use shelving
board and some rnlaces plyboard.

Q Or that same page, line 34, you
purchased, from Daniel Pharmacy, utility cabihets.
Would you exprlain what vou used those for?

A . To try to show snome of these children
in the ciass;oams what sort of tour they are going

to make, we have taken slides,’photographs, of

the places that they will see, and we needed a

way to catalog these slides,'éo these utility
cabinets were hought to'put the slidés_in, and
keep them separated. |

Q In other words, the children who
take the tour of Portémouth, are shown the slides
in advance?

I - Yes,

Q... On that same.page 6, line 27, I

noticed youmbouqht some scrap base from Portsmouth

Paving. What is scrap base, and where is it used?
A Well, it is rqcky'maﬁerial that we

bought from Portsmouth Paving Company, and we got

-6
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MR. BARNES - DIRECT . BY MR, LIVESAY

our parking lot out there - if we don't tar
and gravel it - it 1is Just a gravel base, and
a rock base - holes come in it, and we need to
fill the holes up, to keep from breaking the
springs on the buses, and that is what it is.
Q I want to ask you why you Bought
that rake and shovel - if I can find it very

quickly - on page 9, line 6, it shows that you

 bought a shovel, hoe and rake, from Armistead-

' Morrison. Did that have anything to do with the

potholes?

A | Yes, sir. We send the boyé out
there with the pick-ax, at times, to - stuff
builds up, and we get potholes, and we get a
pick-ax and rake, and f£ill the holes.back~up.

Q I take it also, that these holes
would hold water, and it would make iﬁ difficult to
get to the buses, to fepair them, if it rained?

A Yes, sir.

Q Going back to page 6, line 29,

| you have a maintenance contract with the Monroe

International., What is that a maintenance contract
on?
A That would be .on a calculating

machine we use in the office.

LESLIE F. JOLLY
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MR. BARNES - DIRECT -~ BY MR. LIVESAY

= What do you use that for?

A - We use it for figuring our gross
receipts, or figuring our deductions for our
wages, or use the calculating machine in any
number of operations.

v o 2n that page 6, line 34, you have
purchased some advertising frames, brackets, and
spaces. Are you willing to admit that should be

taxable, because it hasn't to do with the passenger

service?
A Well, it is bolted to the side of
‘the bus.

Q But it is used to put‘advertising
display on? |

A Yes.

Q So then, really, it is not used for
the transportation of the passengers,‘but produces
additional révénue by.being rented to the advertiser?

A That's correct.

MR, LIVESAY: We would stipulate

that that one,'pefhaps, isvnotsused,in

‘transporting the passengers.

Q ’ On page 7, item 6, 7 and 8, the Sﬁate
Tax Auditor has.p;cked fo certain materials or

office supplies and so forth,'on those lines, and
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MR. BARNES -~ DIRECT - BY MR. LIVESAY

other lines. What are the office supplies

used for?

A | Well, some of this would probably
»be paper, pencils, carbon paper, any general
;office expense.or office supplies,

Q Do you use that office for anything

other than the bus service?

A No. We don't do any oﬁhér businésé,
other than the bus service.

'>Q ~ On page 7, line 16, you have bought
a desk top - gléss. Whose desk is .that?

A Mr. Stewart's desk, He is

¢

Superintendent of Transportation, and it was

easier to put a glass top on the desk than to

'refinish the thing.

Q On that same page 7, line 20, you

bought plywood from Boyce. What did you use that
for?

A Well, plywood is used for making

that goes inside the buses.

If we have a bus that is hit in the

up the plyboard, and we replace sections of it.

battery boxes. It is used for making the flooring

front corner or something, well, normally it breaks

Q Also, from Boyce, you say cypress and
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App. 38
MR. BARNES - DIRECT .- BY MR. LIVESAY

birch;'-Whatvis_;g;g for?
| A Well, the cypress and birch; we

use as battery hold-down straps. All itbis;
is arstripwsf wood, We find this resists
battery acid more than some othe; materials
you can use..

- @ - On that page 7, line 25, you bought
a one.andﬂa three horsepower motor. What purposes
wefe thosé hotors'acquired for?

A | Weil,vthéy were for our braké drum
lathe_in the garagé, that we use to cut our brake
drums,-

Q | _You do all that work yourself?.

a . Yes, sir. We assist them. This was
used - the brake drum lathe - and it.had 5_220 hook
on it, | |

| ._Q1 -~ On page 8, line 16, you.bouéhg some
weéd-killer and spxayéf. Where did you use the
weed-killer and sprayer, and how is that connected
to the bus transportatioq?, |

A | We use this in our yards_in hard to
get at places, where the weeds grow_up, Just to
kill-the weeds.

Q :" Why is that necessary in connection

with-the buses?
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| MR. BARNES -~ DIRECT -

BY MR. LIVESAY

A It is necessary because some of the
‘buses are backed up, and weeds get so high, we'
~can't get behind the things to open the doors.
} :

Q For what purposes do you open the

A To try to get them cranked.

Q To service them?

A Yes, to service them,

Q Coming to page 9, at line 6, that
iwe talked some about - the hoe, shovel and rake -
fyou have something that looks likeitacker and.
5st§ples. Would you expléin what the tacker and
_staples have to do with fﬁe buses?

% A A tacker is a tool that you use to

‘put staples in, to use to staple the seat material

_onto the seats.

Q Do you have a lot of seat damage?
' A Yes, sir.
| Q Now, on line 7, you bought repair

|

‘parts for a three horsepower Leland. What is that?

What line?

i A
Q Line 7, of page 10.
? A Well, we have three service pumps out

there, two gasolihe pumps, and one Diesel pump, and

:they have a three horsepower motor on these pumps
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MR, BARNES -« DIRECT -~ BY MR, LIVESAY

that go'out at times after some long use, and we

have to have them repaired,

o | This is ;he way you get the fuei in
the bus?
A Thét‘s-right.
v fhevnext item, "First-Aid supplies®™ -

where are théée kept?

Ab | IWe keep themvin the garage, and buy
them for the men - just soﬁething to kéep them from
having té.govaowﬁ to the doctor eéch time with a
cut finger or éomeﬁhing.

Q. You requifed a four-drawer cabinet -
for what purpose do you use that cabinet?

A i It is a file cabinet, to keep our
invoices‘in, énd Mr., Jolliff took the invoices
outito make this oraer on it.

Q Are any. other records kept in thgre?

A Possibly so, but most of them are
for things that we bu&. It is very feQ other
records‘kept in these. | | |

Qv ’FJDo yoﬁ have records of accidents?

A - Yes. ﬁe have another office. We
havé oneﬁbffiée'fhefe thét has some files‘in.it,
whefe ﬁe.kéeéiour invoiceg; ‘Tﬁe other office, Mr.

Stewart's office is where the accident records are

LESLIE F. JOLLY
COURT REPORTER
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e e

kept, and we buy files for that office at times,
to keep these records in,

P 9] Some other cabinet?

o
¢ A Some other cabinet, yes, sir.
S Q This one will project some interest,

I'm sure - the last line, line 40, page 10 - I

‘see you are buying legal pade, and I am hoping

;you are not practicing law. Why are these used?
° |

A Well, I use legal pads for scratch

3

work. I make up estimates, and I use legal pads.
' Q Estimates of what?
N ; ‘ A Estimates of damage to the buses.
‘We go out and investigate accidents, and we use
;legal pads to write up notes on the damages, for
this sort of thing. It is a handy pad.
| Q | How about the labels?
A The labels are the stick-type labels

that we use to type our part numbers on, and put

on the bins,

20

Q Now, we have passed over the eleven

|
21

'pages, Mr. Barnes, picking off certain items, but

22

‘as ones we did not comment on asvstarting on page

23

!l, "drop cords, cleaners, wheel pullers, socket

24

parts, 3-M tape, oil drive 1iquid, wrenches - all

25

those things'that we have not talked about specifically -

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH, VIRGINIA 23705
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removing nuts,

,what bus he drove, how much money he took in,:

App. 42
MR. FARNES - DIRECT - BY MR. LIVESAY

what are they used for?

A w2ll, ‘the drop cord is a cord that:
a mechanic can use when he needs more light, to
get in the back end of a bus, to see to work.
The wheel pullers, of course, this is a tool

to aid you to pull a wheel. Sockets are for

3-M tape is an electricalvtape that
we use to wrap wires on the buses. We splice it
and wrap it. We have got to wrap it.

w I notice there are somé entries by
the auditors for thingé that were printed. For
instance, on page 2, line 9 through 16, and it
says, "manifest 1oad service reports, time tables,
statements, schedules, school.runs, mainténance
worksheets and manifest. IWHy is it necessary for
the printing of thesé‘various things in connectioﬁ
with operating the buses?

A Well, the manifest is a sheet of
paper that is outlined for the driver to turn
in his daily report on - whether he made all of

his trips that day, what time he went to work,

and this sort of thing.

The schedules are these things that

LESLIE F. JOLLY
COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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wk give the driver, to show him what time he

ﬁs supposed to run, how late he is supposed

éo run out with that run, what time he is
;upposed to leave: and there are other things,
éther papers, that are classified ss schedules,
éhat we give to people. It is printed matter,

éo tell them when the buses leave certain points,
nd it has a map on the schedule, showing them
ow the buses run. It is necessary for them to
cnow when the buses are comlng and going, otherwise,
there would be no need for the bus.

Q Except for the items we specifically

called to the Court's attention in our inquiries

e Y e e Ry )

f you, is there anything you know of on these
eleven pages that is not in category - schedules

sr similar operatlng records, supplies, maintenance
Ef buses, garage operations, safety equipment on
he buses or road inspection - of service iteﬁs?

A No.

MR, LIVESAY: ‘ Answer this
gentleman.,

CROSS-EXAMINATION

XAMINED BY MR. TRIBLE:

Q Mr. Barnes, tufning to the purchase

R e

of the drivers' uniforms, are you saying that you
|

!

LESLIE F. JOLLY
COURT REPORTER
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MR, BARNES - CROSS - MR. TRIBLE

Q Tow is it your contention that you
are exempt from the tax on this sale? We will
'concede,'if-you are buying something from Eifth
AQenue for resalc, that you ars entitled to
purchase it fre= of the tax, but when you resell
it, we don't see how this, dtreétly in the
‘rendition of the pubiic service, would enable
you to resell.it without being subject to the
tavw,

MR. LIVESAY: Your Honor,

that may be broaching on the
-argument;v |
THE COURT: Well, I think
thatnis 50. Just so we find out
.what acts transpired.
MR. TRIBLE: |
Q You stated you did repair your

own revenue vehicles?

A Yes.

2 The Ford trucks and the supervisors®
autos?

A Yes.

Q There are a number of entries

throughout, for parts, to Don Comer Ford - they

would be for fhese?

LESLIE F. JOLLY
) COURT REPORTER
PORTSMOUTH. VIRGINIA 23705
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A ,Thét is for one of the pick-up
i trucks, yes, sir.

(O Tﬁey don't have anything to do
iwith the buses?

A Yes, sir. I would say they do

have something to do with the buses.

9 But it is 1ndirect?
| A Well, -
'i v, They don't go on the bus?
) I would say it is direct.

MR. TRIBLE: I have no

further questions. .

REDIRECT EXAMINATION

' EXAMINEL BY MR, LIVESAY:

truck?

A The pick-up truck is to keep the bué
%on the road. If we have any tropble on the rdad,
we use the pick-up trugk to go get the bus.

Q Is that what you call "road service

and inspection and part of the garage operation"?

A Yes.,

MR. LIVESAY: No further

questions, Does the‘Couft have

any questions of the witnégs?

Q What use do you make of that pick-up

LESLIE F. JOLLY

COURT REPORTER
PORTSMOUTH, VIRGINIA 23705
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§ 5-21 Busr:sA ' § 5-24 .

Sec. 5-21. Minimum seating capacity.

- No motor bus of a seating capacity of less than fifteen passen-
.gers shall be operated in service under this article on the streets
of the city. (Code 1951, § 16-6.) ‘

Sec. 5-22. Size, character and type of vehicles,

The city council in the exercise of the police power of the city
-may prescribe or approve the size, character and tvpe of motor ve-
hicles to he used in rendering service under this article. (Code 1951,
Y §16-7))
S .

Sec. 5-23. Transfers.

Any company or individual operating -under the provisions of
this article when requested shall furnish to its passengers at the
time of payment of fare, transfers to he used at points designated -
by the city manager or his duly authorized agent for transportation
over the bus lines operating: hereunder. Such transfer shall entitle:
the passenger to trausfer at a point where the bus line first inter-
sects with the bus line to which he desires to he transferred, and
aiter arriving at such point of intersection such passenger may take -
passage on the first bus thereafter passing or leaving the transfer’
point, and upon presentation - thereof, shall be permitted to .ride to
the end of said line, provided, however, that upon reaching any
point upon said line where it takes the same general direction’
whence the passenger has originally come, he shall pay a second. .
fare or leave the bus. (Code 1951, § 16-8.) o

Sec. 5-24. Routes and headways—Designation.

The operation of any motor bus system of passenger transporta-
tion under the provisions of this article shall be along the streets
of the city as may be designated from time to time by the council -
through adoption of a resolution prescribing the same. Any such
resolution may specify minimum headways between buses on such
routes and failure to operate within such specified headways shall
be deemed a violation of section 5-31 whenever the council deter-
mines such failure to be injurious to the public’ welfare and not war-

ranted by the circumstances. (Code 1951, § 16-9; 9-12-61, § 1.) .
P—s _ 65
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§ 5-30 ' Portsmoutn City Cobe. - § 5-33 v . ' "
Sec. 5-30. Rates of fare. ‘ 'A |

The rate of cash fare to be put in force under this article shall be
twenty-five cents for regular passengers and twelve and one-half cents
for school children, . ' '

In the exercise of its rescrved power of regulations, the city coun-
cil reserves the right to fix fares to be charged on the bus system
herein provided for, and will at all times prescribe rates of fare
which will permit a reasonable return as herein defined on the jnvest-
ment in the bus service in the city. (Code 1951, § 16-14; 2-13-51;
12-23-52: 4-27-54, § 1; 10-26-54, § 1; 8-14-56, §1;527-58,§1:
9-12-61, § 1; Ord. No. 1966-71, 9-27-66, § L) ‘

Sec. 5-31. Adequate and efficient service required.

An adequate and efficient public service at the rates as herein
specified or as the same may hereafter be prescribed by the council
of the city shall at all times be maintained by any company or in-
dividual operating under the provisions of this article. (Code 1951,

- §16-15.)

Sec. 5-32. Accqunts and bookkeeping.

A standard form of accounts and system of bookkeeping, to be ap-
proved by the city council, shall be kept and observed by the com-
pany or individual operating under the provisions of this article
insofar as the system of accounts and bookkeeping applies to such
motor bus transportation, and the city auditor, or some accountant -
duly authorized by the council, shall have the right and privilege at .
.any time to examine the books of the company or individual‘ in
order to verify or, if need be, to correct the same or any returns and - .
reports made by the same company or individual therefrom. (Code

1951, § 16-16.)

‘Sec. 5-33. Payment of percentage of gross revenue in lieu
of license taxes. C '

" Any company or individual operating under the provisions of
. this article shall pay into the treasury of the city for the use of its
streets and for the privilege of operating its buses in the city, an
. amount equal to one and one-half per cent of the gross revenues
from the bus operations of the company or individual, in the city,
including all fares collected on any line extending outside the city. .
S e e tice. . Supp. 12-66

This is”tO'cérpify_this is a true and correct copy e
of Sec. 5-31 and. Sec.-5-32, Code of the City of Portsmouth,

Virginia. - o | S o
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§ 5-34 - Portsmourn City CobE § 5-36

written notice to the city of its ohjection thereto shall have the
right to cease paying the one and one-half per cent of the gross
revenue as provided for in this article during such time as .such
other motor vehicles in like service are licensed or are authorized
and are operated thereunder, and the company or individual op-
erating hereunder shall have the right to discontinue the whole
operation conducted by it after giving to the city six months’ notice
of its purpose so to do; provided, however, that the city mav au-
thorize operations of employee haulers as defined in section 5-11
without forfeiture of the payments required hereunder. (Code 1951,
§ 16-17; 5-11-34: 10-26-54; 8-14-56; 9-12-01, § 1.)

Sec. 5-34. Reservation of right to make addltlona,l regu-
‘lations.

The city expressly reserves the right to pass at any time, in
addition to the provisions of this article, any and all ordinances
deemed necessary by it in the reasonable exercise of its police
power, for the safety, welfare and convenience of the public and
for the regulation and control of motor bus transportation within

_the city and to prescribe the size, character and type of the motor

vehicle to be used under the provisions of this article. (Code 1951,
§ 16-18)

Sec. 5-35. Standard of maintenance and operation.

Any company or individual operating under the provisions of
this article shall at all times maintain and operate its transporta-
tion system in accordance with the most approved methods and
by use of the most approved means of surface transportation, with-
out and otherwise than by the construction or use of railway tracks'

or the ercction of poles and wires, and will maintain all of the

physical property used and operated by it at the highest practlcal)le
standard of efficiency. (Code 1951, § 16-19.)

Sec. 5-36. Condition and equipment of vehicles."

" “Any companv or individual operating under the provisions of
Y \

- this article shall at all times keep all buses or vehicles operated by

it, clean, painted, free from unnecessary noise, efficiently ventilated,
sufficiently lighted at night and adequately heated with safe and
convenient appliances whenever the weather is such that heating is
essential to the comfort of passengers. (Code 1951, § 16-20.)

S : 70
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§ 5-37 Busks ' § 5-39

Sec.' 6-37. Schedules.

Any company or individual operating under the provisions of
this article shall opcrate and maintain regular schedules so as to
render reasonable service on each route served by it; provided,
that the council of the city.may from time to time require service
of such company or individual on such schedules as the council may
deemthe public needs demand; and further provided. that no serv-
ice shall be required which shall adversely affect or impair the pres-
ent or future ability of the company or individual operating under

this article to earn the required reasonable return on the invest-
“ment as defined in section 5-25. (Code 1951, § 16-21.)

Sec. 5-38. Duty to operate; temporary stoppages.

Any company or individual operating under the provisions of

this article shall operate its vehicles regularly over the authorized

routes, unless prevented from so doing by the act of God or other
causes not reasonably preventable. Should it be necessary in the
prosecution of any public work to stop temporarily the operation of
such vehicles, it may be done on the order of the city manager or

his duly authorized agent and in such case the city shall not be -

liable and such company or individual shall be .held free from all
claims of the city for damages or penalties hy reason of the delay
or suspension of its business or traffic. (Code 1951, § 16-22.)

Sec. 5-39. Indemnification of city.

Any company or individual operating under the provisions of
this article shall by acceptance in writing of the terms and condi-
tions of this article agree and bind itself to keep and hold the city
free and harmless from liability for any and all-damages that may
accrue to itself or to any person on accoeunt of injury to or death oi
persons or damage to property directly or indirectly growing out

of the construction of its works or out of the operation of its ve-

hicles under this article, wherever the city is liable therefrom; and
in case suit shall he brought against the city, either independently
or jointly with the company or individual on account thereof, the
company or individual, upon notice to it by the city, shall defend
the city in such suit, and in the event of a judgment being obtained
against the city, either independently or Jomtl) with the company
or individual on account of the acts or omissions of the company
or individual, the company or individual will pay the judgment,
71
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§ 5-47 " PorrsmoutH City CobE v § 5-51

Sec. 5-47. Lights in interior.

No motor vehicle operating under this article shall be operated
between one-half hour after sunset and one-half hour bhefore sun-
rise, unless sufficient light be provided adequately to light the whole
of the interior of such vchicle. (Code 1951, § 16-31.)

Sec. 5-48. Smoking. o ‘

" It shall be unlawful: for any person operating any vehicle under

" this article or for any passenger to smoke or have in his posses-
sion a lighted cigar, cigarette -or pipe while such vehicle is being .
operated under this article. It shall be unlawful for such operator
to permit any passenger so to do. Any person violating this section

~ shall, upon conviction, be fined not to exceed fifty dollars for each
offense. (Code 1951, § 16-32.) - :

Sec. 5-49. >Mavintenance of vehiéles and equipment.

‘All vehicles and the equipment used in connection therewith,
operated under this article, shall at all times be kept in proper
physical condition to the satisfaction of the city manager, or his
duly authorized representative, so as to render safe, adequate and
proper public service and so as not to be a menace to the safety
of the occupants or of the general public. (Code 1951, § 16-33.)

Sec. 56-60. Signs and advertisements on vehicles.

In addition to the name of the company or individual operating
and owning any vehicle operated under this article, vehicle num-
bers, such- license plates or tags as may be required by state law or .

© city ordinance and route signs, the operator of such vehicle - may
place or paint signs and advertisements upon the exterior of any
vehicle operating under this chapter, subject, however, to right of
the council to require the removal of such signs or advertisements
at any time, upon not less than ninety days’ written notice to the
operator or owuner of such vehicle. (Code 1951, § 16-34; 7-14-33;
3-26-57.)- : :

Sec. 5-51. Operation in other business.

It shall be unlawful for any company or individual operating
under the provisions of this article to allow any vehicle authorized

74
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§ 5-52 Buses § 5-53

by this article to be operated or for the operator thereof to operate
such vehicle in any other business than that for which it is au-
thorized by this article. (Code 1951, § 16-35.)

Sec. 5.52. Permit; bond; insurance. .

Before any company or individual shall operate any motor buses
on the routes provided by this article, such company or individual
shall file with the city manager an application for.a permit so to do,
together with a written agreement, in form approved by the city
attorney, that it will conform to and comply with all the provisions
of this article. No permits shall be granted to a company or indi-
vidual to operate under this article unless the applicant shall un-
dertake to operate on all of such routes.

Upon receipt of such application and agreeritent, the city nianager
shall issue a certificate, in form approved by the city attorney, au-
thorizing the applicant to operate buses as provided in this article
upon the filing of a bond with surety approved by the city attorney,
in the sum of twenty thousand dollars, conditioned that- the appli-
cant will conform to and comply with each and every condition
and provision of this article, and will indemnify and save harmless
the city or any person from any and all claims, demands or judg-
ments on account of death, injuries or unages occasiotied by the
negligence of such applicant subject to the limitation contained in
section 5-39; provided, however, that such bond shall not provide
for forfeiture with respect to any default brought on by labor dis-
putes or strikes which are heyond the control of the obligor therein.

No hus shall be operated pursuant to this article unless its opera-
tion is protected by personal injury liability insurance coverage ‘oi
not less than one hundred thousand dollars for any one person and
three hundred thousand dollars for any one accident, and property
damage liability insurance coverage of not less than twenty-five
thousand dollars. Certificates e\ldel‘lcn‘lg such coverage shall be kept
on file with the city at all times.

Upon filing and approval of the aforesald bond and insurance
certificates, the applicant shall be authorized to operate buses as .
herein provided. (Code 1951 § 10-36; 9-12-61, § 1.)

Sec.' 6-53. Provisions of article mandatory.

All of the provisions of this article ilﬁposing obligations or re-
quirements on any company or individual .operating hereunder shali
be deemed to be mandatory. (Code 1951, § 16-37.)

: _ 75
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