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COURTHOUSE SQUARE
ARLINGTON, VIRGINSA

b O

MOTION FOR JUDGMENT

COMES NOW the plaintiff, Béverly I. Whitmer, by counsel,

Ld moves the Court for judgment against the defendant in the

sum of $35,000.00 as follows:

1. Nancy C. Marcum qualified as the administrator of the

in the office of the Clerk

estate of Roy Fred Marcum, deceased,

£ the Ccircuit Court of Loudoun County on the 23rd day of October,

968.
2. On or about the 16th day of October, 1968, at approxi-

matély 8:00 P.M., Roy Fred Marcum was operating an International

lractor with trailer proceeding in a westerly direction on Rouﬁe

7 in Loudoun County, Virginia, approaching the intersection of

Route 7 and Route 28 approaching from the rear a motor vehicle

jpperated by the plaintiff, Beverly I. Whitmer, a police officer

employed by the State of Virginia.' The police vehicle was

jstopped with jts left turn signal on waiting for traffic to

clear so that the plaintiff could make a left turn onto Route 284

) 3, Whereupon, it became and was the duty of Roy Fred
|

[ Marcum to operate his truck with ordinary care, to avoid strik-

ing the plaintiff from the rear, to keep a proper lookout, to

onsidering

here existing, to pay

l

[

i

t

1

| operate his vehicle at a safe and reasonable speed c
i

| the road and weather conditions then and t

i

l
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full time and attention to his driving, and td do all other
things in the exercise of ordinary care to avoid striking the
plaintiff's vehicle from the rear.

4, But, notwithstanding these duties, Roy Fred Marcum

negligently failed to operate his vehicle with ordinary care,
negligently failed to avoid striking the plaintiff from the rear,
negligently failed to keep a proper lookout, negligently failed

to operate his vehicle at a safe and reasonable speed considering

'the road and weather conditions then and there existing, negli-

lgently failed to pay full time and attention to his driving,

' and negligently failed to do all other things in the eXercise of

 ordinary care to avoid striking the plaintiff's vehicle from the

' rear, and did negligently strike the plaintiff's vehicle with

great force and violence.

5. As a direct and proximate result of the negligence of

| Roy Fred Marcum, the plaintiff sustained serious and permanent

injuries about his body, was caused to lose substantial time

from his employment as he was unable to work due to his injuries,
and he suffered great pain and mental anguish, and will in the
future suffer great pain and mental anguish; the plaintiff was
damaged in that he in the past and will in the future be caused

to expend large sums of money for medical treatment; and he

‘ has in the past and will in the future lose sums of money from

’

R~2
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[
!
bfing unable to work. The plaintiff is advised that his said

injuries are permanent,
WHEREFORE, Beverly I. Whitmer moves this Honorable Court

Thousand Dollars ($35,000.00), together with the costs of this

| v
ﬁor judgment against the defendant in the sum of Thirty-five
rroceeding, and hereby requests. the Clerk bo issue process against

the defendant as provided by law.
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INSTRUCTION NO. 10

The Court instructs the jury that there can be no judgment
against the estate of a pefson now deceased which is based

‘upon the uncorroborated testimbny of the adverse party.

If you find from a preponderance of all the evidence that

Mr. Whitmer's testimony is not corroborated, then your verdict

. must be in favor of the defendant.

F Corroborating evidence is defined as evidence supplementary
: .
. to that already given which tends to strengthen or confirm it;

it is additional evidence of a different character to the same

i

, point.

R-f




JUDGMENT ORDER

!

i

|

I

!

i _

| THIS CASE came before the Court for trial on the merits on
: _

&hursday, May 6, 1971 and the_parties,were'personally present in

i
| . : , .
Court as were their attorneys. A panel of 13 jurors were called

Eor service and examined by the Court and counsel on voir dire;

and being found acceptable to the litigants, each side struck

!
ithree and the remaining seven were put upon their oaths to we11

!
!and truly try the issues drawn in the case and the render a fair

|
and impartial verdict in accordance with the evidence and in-

|
|
|
|structions of the Court. -Thereafter-opening‘statements of counsell

were given and the plaintiff began presentation of'hisevidence

and proof. When he rested his case the defendant estate, by and

through counsel, moved the court to strike the evidence and to
thereafter render summary judgment in favor of the defendant.
Arguments were had on the motion and after due consideration

thereof the court overruled the motion, to which action the

defendant, by and through counsel, noted its exception.

THEREAFTER the defendant produced its evidence and proof
and rested, whereupon the defendant renewed its notions to striks
the evidence and for'summary judgment , which said motions, after
argument, were overruled, to which actidn of the court the |
defendant noted excention._ |

THEREAFTER Court.and counsel eonsidered the instructions
that were tendered by the‘parties_and to'the Court's action in

granting and refusing certain of these instructions the parties

respectively noted their exceptions. The jury wasvthen charged

: ﬁ?t-'dr'
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|
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ahd retired to deliberate upon its verdict. The deliberations
were held on Friday, May 7, 1971, since the trial took two days.
; IN DUE COURSE OF TIME and after extensive deliberation, the
j;ry returned to open court with its verdict in favor of the
defendant estate, whereupon the plaintiff, by and through counsel
éequested and was givén ten (10) days within which to file any
@otions. Thereafter, in due course of time, the plaintiff, by
and through counsel, filed a motion with the court for leave to
file a motion for a new trial and at the same time filed his
motion for a new trial setting forth therein six (6) numbered
paragraphs relied upon as a basis for the granting of the motidn;
that said motion came before the Court on Tuesday, October 5,
j1971 at which time a:gument was had_and a ruling made; therefore,

IT APPEARING TO THE COURT that the verdict of the jury

frendered in the‘case is proper in form and the judgment ought
: ;
' to be rendered thereon and that the plaintiff ought to recover
" nothing of and from the defendant; and
l
IT FURTHER APPEARING TO THE COURT that the plaintiff's
. motion for a new trial ought to be denied; it is therefore
x ADJUDGED and ORDERED that the wverdict of the jury ought to
be and it is hereby, apﬁroved as to form and substance; and it
is further
ADJUDGED and ORDERED that the plaintiff recover nothing of

| and from the defendant and that the defendant ought to be, and

R—10
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she is hereby awarded costs in this behalf expended and there-

.after the case be stricken from the docket as dismissed.

Any of of (sic] the‘parties in interest may have a

'certified copy of this order forthwith from the Clerk of this

I
‘Court upon signature and entry of it.

5 AND THIS ORDER IS FINAL.

Signed and entered this day of October, 1971.

JUDGE
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granting the instruction numbered 10 which was a misleading

; quahtity of corroboration required by Section 8-286, Code of

, not timely granting Plaintiff's request to introduce rebuttal

ASSIGNMENTS OF ERROR

1. The Trial Court erred as a matter of law by

witnesses for the purpoée of impeaching evidence introduced

by the Defendant.

2. The Trial Court erred as a matter of law in
{ .
and inadequate statement of the 1aw_respecting the quality and

Virginié, 1950, as amended, commonly known as the Dead Man's
Statute.

'3, The Trial Court erred as a matter of law in
striking the testimony given by Leo Van>Herpe, M.D., by de bene
esse deposition upon grounds not offered during the taking of
the deposition, contrary to law and the Rules of the Supreme
Court of Appeals of Virginia, Rule 4:7(c)(2).

4. The Trial Court erred as a matter of law in
refusing to allow the attending physician of the Plaintiff, and
a former chief administrator of the hospital in which Plaintiff
was hospitalized, to give testimony relating to the reasonable-
ness of medical and hospital charges.

5. The verdict of the jury against the Plaintiff waf
contrary to the law and against the weight of the evidence.

6. The Trial Court erred as a matter of law in deny

ing Plaintiff's totion for a new trial.

R-g
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Whereupon,

JESSE OGBURN, JR.,
being first duly sworn, was examined and testiflied upon
his oath aé'follows:

DIRECT EXAMINATIOR

'BY MR. LEWIS:

Q Would you state your full name, sir?

A Sergeant Jesse Ogburn, Jr,

Q And what 1is your occupation, sir?

A I am with the Virginia State Pollice,

Q And were you the supervisor of Trooper Whitmer

on October the 16th, 19687
A I was, sir.

Q Now, directing your attention to that date, sir,

- did you have occasion to visit the scene of & collision in

this county on that day?

A I d4id, sir.
Q And where did that collision occur, sir?
A At the intersection of Route 28 and Route 7

in Loudoun County.

Q Now, I show you, sir, a diagram of the inter-

section of Route 7 and 28 in Loudoun County, Virginia made

by Clifford G. Hines, A.I.A., Architect and ask you if
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this 1is the condition or can you state whether or not that

was.the condition of that intersection on October the 16th
of 19687
A It is, sir.

THE COURT: That will be Plaintiff's Exhibit

1l and it 1s}adm1tted without obJjection.
(Diagram referred to was marked
as Plaintiff's Exhibit 1 and
received in evidence.)
'BY MR. LEWIS:
Q All right, sir; Now, would you tell us what }ou
did when you heard of the collision?
A When I was notified of the crash I was at a
- point approximately a mile north of Warrenton on Route
17 =--

NR. LEWIS: Excuse me Jjust a minute., I notice
there are some witnesses here and I would ask that they
be excluded. (w1tnegges were excluded.)

THE COURT: All of the witnesses wait in the
room outside until they are cailed, please. |
BY MR, LEWIS:

Q Excuse me, Sergeani. Would you continue?

A I was approximately a mile north of Warrenton

1

K-10
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on Route 17 when I learned of the crash and proceeded

immediately to the scene.
Q And what did you find when you got there?

A I learned that -~-
MR. SLENKER: Objection, Your Honor. The
material testimony would not be what he learned but what

he saw,

THE COURT: What you saw.

BY MR, LEWIS:
Q Sergeant, would you come down here to this

diagram, sir, and bring with you your files, sir? These
are some exhibits, photographs as well. You may use these,

i1f you will, and explain what you saw when you got there,

if you will, sir?
A I saw that a State police vehicle that had been

driven by Trooper Whitmer was at a point off of Route 7

in this direction (indicating).
THE COURT: Would you indicate the vehicle

there and mark 1it?

BY MR, LEWIS:

Q Mark 1it.
A This was the state police vehicle.
Q You can identify that Just with a W there for

-1/



Whitmer,

A The vehicle was 6ver this concrete embankment

» facing Route 7. Thefe was a tractor and trailer that had
;been driven by Mr, Marcum and it was over>the embankment
ion the north side 6£ Route 7 facing 1in an eastwardly
;direction. There was shell corn. --
| | THE COURT: Put an M by that.
| THE HITNESS: I 414, Judge. There was shell
;corn*spilled on Route 7 from the intersection of Route 28
lWestwa.rd for a coﬁgiderable distance covering practically

the entire travel portion of Route 7.
| BY MR. LEWIS: : i

Q Were there any fresh scrapings, skid marks or

fallout on the road, sir?

!
|

MR, SLENKER: I object to the word, "fresh",
I don't know if he could identify that.
THE COURT: State what you found in the way of

skid marks.

"THE WITNESS: Prior to the time I arrived several

vehicles had evidently -~

MR. SLENKER: I obJject to that, Your Honor., He
doesn't knoar what they dld before he arrived,

THE COURT: Right,

F-12



BY MR, LEWIS:

Q Were there vehicles there when you arrived, sir?

A There were quite a few vehicles parked on the
shoulder of Route 7 in the immediate vieinity and also at
this point and on-this route going off of Route 7.

Q That would be the Broad Run Farms' Route?

A I believe 1t 18 808. The shell ccrn hsd been
Bpread over a wide area spilling on to the shoulder of the
road and was back at a point, approximately at the inter-
section of 28 and 7. There were visible, from the time,
prior to the time the shell corn was moved, gouge marks in
the vicinity of the intersection of 28 and Route 7.

Q Would you show on there with the red pen approii-
mately where those gouge marks were located?

A Those gouge marks were approximately six feet from
the north edge of Route 7 in the westbound lane at a point
approximately -- these gouge marks in this lane of travel
started at a point approximately parallel to the continuation
or this edge of the highway acrosa Route Te

Q Would you indicate where these were?

A These marks began at approximately six feet from
the north shoulder of Route 7 at & point parallel to the

continuation of the east edge of Route T

R 13
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Q Would you describe the appearance of those gouge
; marks?
A Those gouge marks were places that had heen dug

: into the hard surface of Route 7 and led wup to the point --
MR, SLENKER: ObJection fo this, if Your Honor

' please, Led up to what point?

THE COURT: What point he lead up to. I thought
" that he was about to say -

THE WITNESS: I was goling to say they lead up
to a point that:ifcovered with the shell corn,

MK. SLENKER: Fine. I have no objection to that.
Go ahead.

THE WITNESS: After the injured 1gd the state
police vehicle had been removed and the person in the
tractor and trailer, the road was cleared of the shell
corn,

Q How was that done, sir?%

A It was done by sweeping, shoveling, a number of
different ways as helped in removing the shell corn from
the travel portion of Route 7. Whatever we can find to
remove 1t we would use. This was removed from the travel
portion of the road and photographs were made of the road

at this time. Also the road was washed by the fire company

g1
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and also photographs were again made of the travel portion
‘of Route 7. After the road was cleared of this debris there
were marks in the road that clearly indicated --

MR. SLENKER: Now, I am going to object to
what they clearly indicated.
| THE COURT: Sergeant Ogburn, Just étate what you
found and leave it to the jury to say what they indicated.
| THE WITNESS: There were marks from this point
(indicating) to the point where the vehidles came to rest,
The state police vehicle was on this side of the road and
the tractor and trailer on the north side of Route 7.

MR, tEWIS: And 4o you have a photograph, sir?

THE COURT: I didn't guite understand what you
said. Would you repeat that, please?

THE WITNESS: There were marks ffom the point
designated here (indicating) to the point.of where the
state vehicle was as well as to where the tractor and
-trailer wase,

MR. LEWIS: All right, sir. You may use these
photographs as well, |
{ THE COURT: What was your question, Mr. Lewis?

MR. LEWIS: My question, sir, was, would you

'get a photograph that shows these marks as they appeared

RIS
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after the road was cleaned?

THE COURT: Do you have those?

MR, LEWIS: I have quite a quantity, Your Honor,
‘I am goling to put them all in. There are dozens of them.
QI want to keep somé order,

THE COURT: You present your case like you
‘want to.

THE.WITNESS: That is the photograph looking
west on Route 7 from the point that the gouge marks began
showing the path of the tractor and trailer over the north
embankment of Route 7 and also marks indicating the path
'of the police vehicle on the south shoulder of Route 7.

THE COURT: That 1s Plaintiff's Exhibit 2,

- (Photograph was marked as
Plaintiff's Exﬁibit 2 and
received in evidence,)

'BY MR. LEWIS:

Q This i3 a police photograph, sir?

A Yes, sir, This 1s also a photograph showing the
gouge marks in the westbound lane in Route 7 and looking
1n a westerly direction.

THE COURT: Suppose you Just mark on the back

and I will initial them.

¢ /¢
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'going to be 3.

MR, LEWIS: Thank you, Your Honor. And this 1is

f | (Photograph was marked as

i Plaintiff's Exhibit 3 and

1 ~ received in evidence.)

‘ I , F | MR, LEWIS: I am Jjust going to write -- you want
‘me to keep them and mark.them. All right, sir. May 1
rshow these to the Jjury. If 1t please the court, these are

o ,Plaintiff's Exhibits 2 and 3 showing the gouge marks,
i
THE COURT: Would it be possible to let Sergeant
"Ogburn hold them all while the Jury looks at them at the

ﬁsame time.

MR, LEWIS: Could you use those photographs,
jSergéant Ogburn, to{polnt out what you saw when you arrived
on the scene? |

’ MR, SLERKER: Your Honor, were these taken before

anything was swept or could we have that,

THE COURT: State when these were taken.

L f THE WITNESS: They were taken after the road
was cleared of the shell corn that was spilled on the

, travel portion of the road.

MR. SLENKER: That night or the next morning?

‘ ! THE WITNESS: These photographs were taken the
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next morning, looking in a westerly diréction from Leesburg
from Route 28. The gouge marks started approximately six
feet from the north edge of Route 7 and the tractor and
.trailer traveled in a manner that went down Route 7 and
was headed or headed in an easterly direction, The cther
vehlcle went across Route 7 and over an embankment and was
facing toward Routé 7. Both these pictures were taken in
the same area, |
BY MR. LEWIS:
Q This is Broad Run Farms over here (indicating)?
A This would be 28 going back to jour left over

here (indicating).

Q This is the path of the truck, this way (indi-
cating)?
A Right. This shows the marks left from the west

lane of Route 7 over ﬁn embankment and this is also an
embankment on this side of the road (indicating).
gl Q How, the measurement that you made of the loca-
tion of the gouge marks, beginning of the gouge marks, when
was that made, sir?

A This was made on the same night of the accident
or the crash,

Q All right, sir, Now, did you find any debris

§8
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from the underbody, or fallout?

A There was a great de#l of glass and dlrt that
was scattered over a wide area in the intersection of
ﬁoute 7 and 28,

Q Where_did it begin, sir?

A It began from the marks, the gouge marks, in
the road westwardly. |

! Q@  All right, sir. Now, did those gouge marks have
any old road dirt or anything else? ,

THE COURT: Have him describe them.

THE WITKESS: These gOuge markB iere very
ébvious as far as the depth of them, the width of them and
Qent in a westerly direction. Also, from this point west-
wardly there were tire marks left by --

; | MR. SLENKER: I object to what they were left
there by. He cen testify what he saw when he got there bdbut
ﬁot who put them there, He has no way of knowing.
{ THE WITNESS: There were tirs marks that led
from this point westwardly.
BY MR. LEWIS: |

Q All rizht, sir. Now, dld you, that night,
;xamine the whole intersection here (indicating)?

A I examined the whole intersection that night

L 11




» very carefully as well as the next day and several days

thereafter,

Q All right; sir. How, were ﬁhere any other
significant gouge, scrape or'tire nnrks iﬁ tbe intersection
other than the onés that you describead?

‘ A There were none as prominent aé the ones leading
' from this point (indicating), | |

Q All right, sir. 'i.fe thers any gouge or
'skid marks or any kind that you observed that evening

"on Route 28 coming into the intersection?

A There --
Q You may examine your photographs,
' A There were tire marks on Route 28 however they

were the darker marks back from the inmtersection at a point
along here {(Indicating). There were no tire marks or brake
imarks that came anywhere in the iicinity of where these

' gouge marke began. | .

NR. SLSKKER: Well Your Honor, I am goiﬁg to
lask, that 1is not responkivs to thc question., He 1is aayiég
that there were not any in this area and the question
-referred to the intersection, |

THE COURT: The motion is sustained.

MR, SLENKER: If they are there let us put them

f20



up there.

~ BY MR, LEWIS:

Q vAll‘right, sir, Tell me, were there any marks
‘showing on any of this foad,.shown'aﬁ'this disgram -- maké
fit broad.enough-so’th§£e~1a no question about my question.
Were thére any in the vicinity of the point where the gouge
maxX 5 began, sir? |

Y There were tire marks back from the intersection
on Route 28 at that point ﬁhatiindicated_-f -
MR,SLENKER: Objection.
THE cgunr: nggplaf, you just have to state
‘what you found ind 1eave nny’éenélﬁgibu f&f the jury or any
}argument’as to vhntrthny'-annt'rqr counsel.

o Tﬁl wxrixss:‘ There wtre'tirtvnnrkn on Route 28
that were alfkif in this vicinity-(tudicltihs) and there
Inay.have been some that went into th§ intersection. However
Lthere were no visible tire-n&rki in the vicinity of where
‘these gouge marks began at a point here (indicating) on
Route 7.

 BY MR, LEWIS:
| Q And were there nnj dark enes or fresh ones in
]that vicinity? |

A Rone that I observed.

g2
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MR, SLENKER: Your Homor, éould we have the Ser-
. geant indicate where the cnes were that he did see coming
" from 287

THE COURT: Yes.

MR. SLENKER: Just put them on the dlagram.

THE WITNESS: There were marks in this locatlon
(indicating) here.

MR. SLENKER: Your Honor, I understood him to say --

THE COURT: You are going to have an opportunity
to cross examine.

MR. SLENKER: Very well; sir.

THE WITNESS: Do you want the other marks put

~on there, too? |

THE COURT: Yes.
BY MR. LEWIS:

Q Now, Sergeant, you just indicated with dashed
lines parallel to the W and the M. Are those dashes the
marks that you observed on the roadway at the time that you
arrived on the scene and shown in those photographs?

A They were umarks that I observed during my in-
vestigation.

Q Yes, sir. HKow, would you show us the other

K21l
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photographs that show Route 28 and Route 7 and the different

times they were taken and point out what features they show?
You may use any of these phctographs we have here,

A This is at the‘intersection of Route 7 and 28
looking in an easterly direction showing the intersection
of Route 28 and Route 7 eaéterly indicating that it was a
distance ~- |

MR, SLEHKER; I object to what that indicates.
That would be drawn by the jury Just as capabl y as by the
Sergeant, | | |

THE COURT: 1t could certainly show the distance
and show whether they look éaﬁterly 6r what direction that
1t is. | | |
| THE WITNESS: Showing, 1f I may, the point at:
the top of this hill to this infersection,'yoﬁ could see'
the intersection of approximately two tenths of & mlile.

MR, LEWIS: Now, that would be number 4, Your
Honor, | |

(Photograph was marked as

Plaintiffts Exhibit 4 and
received in evidence.)
THE WITNESS: This is a photograph looking --

MR. LEWIS: Could you get a little closer so

-ﬁ{Q;B




7 27
THE COURT: All right. I assume that it is,
What does 1t say? |
MR. LEWIS: It‘shdws & scale of an inch to a
foot, 1f 1t please the couft.
THE COURT: What 1s tﬁe qneétion Sergeant Ogburn
was answering? | -
| | MR. LEWIS: He was going over the photographs.
As to whether the diagram is to scale, it 1s, sir.
THE HITNESS: This shows the intersection of
| Route 28. Also in the background is Broad Run Farms.
MR, LEWIS: That is numbéi 7.
THE COURT: Let him mark 1t.
(Photograph was marked as
Plaintiff's Exhidit 7 and
received in evidence.)
THE WITNESS: It has been marked. Do you want
the photographs showing only the intersection?
MR. LEWIS: Whatever photographs that show

-features that you observed that evening or that give a

- clear view of what you‘observed and showing the 1ntersection.‘

THE COURT: No need to introduce that. It is

. Just a duplicate.

MR, LEWIS: No. Just the one that showse the

Zas
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?terrain, the rad and.the marks,
THE WITRESS: I think the onés I mve shown will
take care of that. | . N - ;
MR, LEWIS: All fight,lsir. Sir, I show you
a photograph that was tékén at night and we will call this
one, if I may, Plaintiff's ﬁumﬁer 15 and ask you whether
that -- -
THE COURT:  Let us keep them in sequence.
MR. LEWIS: We will call this Plaintiff's
Exhibit Number B'Qnd @sk'you if that night photograph
shows the same marks that you described earlier.
! o (Photdgréph was marked as
Plaintiff's Exhibit Number 8
| and'reéeivad in evidence.)
THE WITNESS: I do. |

BY MR, LEWIS:

Q Wouid7yoa hold that up_to'the Jury and show
them that? | -
A This is the point where the gouge marks begin

on Route 7, showing the marks in the road leading toward
ithe south side of the road as well as the marks leading
toward the north side of Route 7.

Q All right, sir.
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A This 1s a photograph that was taken on the night

of the crash showing the condition of the road after the
§hell cor&&ﬁeen swept or shoveled, prior to the time we
%ashed the road up with the fire truék. The fire truck
was present and tﬁis shows thé marks in the westbound lane
Pf Route 7. |
| THE COURT: That is number §.
(Photograph was marked as
Plaintiff's Exhibit Number 9
and received in evidence,)
MR, LEWIS: Your Honor, could I have a two
hinute recess to organize thése pictures. As I say, I
apologize to the court but these people have been on duty
For a week now,
f THE COURT: How long do you expéct to take with
the witness? |
| MR, LEWIS: With this witness? Maybe ten
minutes, if I could have the time just to get the photo-
graphs together,
i : THE COURT: We will take just a short recess,
You are not to discuss the case with anyone or let anyone

dlscuss the case with you. Unfoftnnately, you have to go

through the witness room.

g 27




whether 1t is proper for jurors %o take notes and some

states hold that 1t is and some states that it isn't.
Counsel haQevagreedvin this égzé{%hat iﬁ would be preferable
if the jury would not také notes so that you could give
your umdivided atténtion to the_testimony 6f the witnesges.
You may think that 1é foolish and perhaps a better rule is
that the jurors should all be allowed to take notes but in

this case I will ask you to glve your undivided attention to
‘ T

‘the witnesses and ask thatihee.of the jury take notes.

MR. LEWIS: If it please the court, one of the
plaintiff's witnesses has come and I would ask the court's
permission to put him on‘after the direct examination of
Sergeant Ogburn, if I might.

THE COURT: All right.

BY MR, LEWISt

€ Now, Sergeant, in the fecess ﬁe have been over
theée photographs and would you indicatevwhat additional
photographse are illustrative of the scene that you saw,
starting with the first one, the number of'this one would
be 10, I belleve, if it please:the court. Would you explain
that for us, sir? | |

{Photograph was marked as

Plaintiff's Exhibit Number 10

R28




l e and received in evidence.)

| THE WITNESS: This is a photoggaph of the staté
?vehicle as it came to rest over the"ﬁ;;£ghémbankment of
Route 7 on the south side of the road showing that the
;front of the_Vehicié 1s headed towards Rpute 7. There is
?a concrete abutment at the front of the vehicle where it 1is
gresting upon, thevplace it came.to rest.

'BY MR, LEWIS:

é - Q Photograph 10, The next will be photograph
?number 11,

j ) N (Photdgraph was marked as
Plaintiff's Exhibit Number 11

~ and received in evidence.)

THE WITNESS: .Nﬁmber 11 also gives the location

;of the state vehicle as it came to rest showing the conecrete
:abutment that the front of the vehicle was resting upon.

It also is showing the damage to'the right front as well as

;to the right reér. 
;BY MR, LEWIS:
Q All righf, sir. On number 11 -~ that 1is 11
marked on the back -- does it show a --
THE COURT: It doesn't show.

|
| _
{ MR. LEWIS: What does it show with respect to
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impact on that vehicle, sirg
MR, SLENKER: Now, you mean the areas of impact

or the areas of damage?

'
i

THE COURT: What does‘itbshow with relation ~-
MR, LEWIS: What does 1t show with respect to
the areas of damage? |
THE WITNESS: It shows that the riht front of
the vehicle, approximately from thé centéf of the vehiclé
forward is damﬁged c°nsidefably on thé'right side as well
as on the right rear wheel_ﬁo the rear of the vehicle is
damaged considerably.;‘This area in which I am pointing

is pushed into the frame of the vehicle as.ﬁell as to this

damage in the right front3of.the vehicle.

BY MR, LEWIS:_

Q : Ali‘right, sir;v Was the markvoﬁ the front of
the vehicle corresponding to the shépe of.the bumper on the
truck? |

A There was an,iméressioh from four feet ten inches

in the front of the vehilcle backwarda with an indentation of

approximately eight inches which was the width of the bumper

on the tractor and trailér, Four feet ten inches back there
was an indentation on the back of the car,

Q Sir, would you look at photograph number 11?

30
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. Is there another photograph that also shows that, sir?

;'The next one would be 12, sir. 'Let's'takefthese.
| What does photograph number 12 show, sir?
| (Photograph was marked as
" Plaintiff's Exhibit Number 12
and féceived in evidence.)
Y‘THE WITNESS: Photograph 12 shows the position
looking in a westward mannef; in é wéstﬁard,direction frsm

| Route'T and 28 towards where the state police vehicle came

to rest showing that‘the debriélinside fhe car is in the
? rear windowjof the vehicle.
BY MR, LEWIS: | | |
Q What 1s the significaﬁce of'that,.sir?
"MR;-SLENKER: I object ”_ tbvthit,'Your Honor.
THE COURT: s@stained.” |
 BY MR, LEWIS: | -
Q What do you mean by that? |
A The papers and the note pad that is required to
be kept in the police vehicle and numerous papers were

found in the back part of the car, the back glass of the

vehicle. -
Q . The hat?
A Not shown in this photograph, sir.

Qal
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Q The next one is 12, photograph number 12.

(Photograph vas mak ed as
Plaintiff's Exhibit number 12
and recgived,in cvidenCe.)
| THE NITNESS' fhis;agaiﬁ;[is:the.state vehicle
showing the right rear of this vehicle, showing that the

humpez was bent: inward as was the right rear panel from

‘Lhe right rear tire back.

MR. SLENKER Tht 13 nunber 12, 13 1t, sir?
THE WITNESS: .Yes....*. |

BY MR. Lwas-3

Q I show you number 14 here uhich 1s an enlargement

and ask you whether that shows any papers nnd a hat in the
back? - | |
v(PhOt&ériph’ﬁ#sinarkéd'as
"ﬁlainiiff' Exhibit‘lu and
o | . received in evidonce )
| THE.WITNESS:i This 1s the right rear of the state
vehicle showing you the"hat,that ias-worn by the trooper
fand the papers that were iﬁside-of,tng cgr all being in the
rear glass of the vehicle. | -
HR. LEWIS: I shbw you photograph number 15 and

ask you whare the vehicle ‘was when that picture was taken?

g3z
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(Photograph was marked as

Plaintiftfs Exhibit Number 15

|
and received in evidence.)

THE WITNESS: This pileture was taken of the state
f

' police vehicle in the garage after 1t vas removed from the
P :/ ’

~

scene showing the Ibft rear of this vehicle and the back

HY

’part showing that the back glass-hns bean removed from the

vehlcle, | |

P MR, LEWIS: I show &oﬁ'photagraph number 16 and

:ask you what that photogr@éh shows, |

: | (Phoﬁogr#ph was marked as

i Plaintiff's Xxhibit Number 16
and received in evidence.)

THE WITNESS: Number 16 is an enlargement of the
right rear quarter panel of the state vehicle prior to the
!time it was removed.rrom the scene shawring you the right
' rear quarter panel as indicated, The bcuff':srks were found
ito be behind the rear tire of the vehicle baing.approxi-j
'mately the same slze as the tire on the tractor and trailer.

There were scuff marks on the outslde of thevleft rear |
[tractor wheels of the tractor that £it perfectly in the
sewe= indentation that was left in theji;kt rear quarter panel‘

of the state pollice vehicle.

3=
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'BY MR. LEWIS:.

me, -

Q All right,sir. I show gn a photograph -- excuse

That last one is 16 -- 17, We will withdraw 17, Your

Honor. It was not taken contemporaneouély.

Sergeant, do we have a photograph in evidence

showling Sully Road?

A Yes.,
Q That evening?
A Yes, s ir.,

Next morning or whenever it was taken. All right
sir. Now, would you resume the stand, again.

If i1t please the court, X wlll.offer and ask
the court to mark all of these photog:aphs which are marked
exnibits through 16, I believe it 1s 2 through 16.

: _ : , |
Now Sergeant, did you have occasion to visit

.
!

Trooper Whitmer in the hospltal?
A I did., I saw Trooper Whitmer in the hospital

the night which he was involved in this crash.
Q All rizht, And did you see him 1in the hospital

«

after that through the time he was iIn the intensive care

unit?
A Numerous times.

1
i

Q Now, as a layman would you tell us what his

R37 "




MR, LEWIS: May the doctor be excused, Your

Honor?

THE COURT: After you get Sergeant Ogburn back
for cross examination, |
JWhereupon,
JESSE OGBURﬁ,'JR;;
Ihavingbeen previously swérn; was examined and testified
‘upon his oath as follows: |
CROSS.EXAMIKATIOK
lBY MR, SLENKER: |
l Q Thank you, very much. 'Sérggant Ogburn, 1t 1is
‘true, is 1t not, sir, that you did not see the accident
iin question here?
| A That 1s true, sir,
Q You have no knowledge‘gained upon youf personal
'observation as to what roadways either of the vehicles were
on, do you?
A That 1s true, sir,
Q And you actually arrived at ihe'scene of this
accident 45 minutes or so after the incident had happened?

! MR, LEWIS: Objection. There is no evidence of

:when it happened so he couldn't tell,
|

THE COURT: Rephrase your qnestion.

R3S
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! BY MR, SLENKER:

16th when you arrived at the intersection of 28 and Route

77
A I arrived at approximately 8:#5.p.m.
| Q 8:45 p,m; It was dark at that time, was 1t
not, sir%
A Yés, sir.
Q Can you tell us who was'ihorc; if you know the

Q What time was it, sir, in the evening of the
names of them, at the time you arrived?
i A Numerous people, |
Q Now, Mr, Lewis hadvfou 1dant1rf and put into ;
evidence & number of these photographs. I would like to
ask you, sir, and perhaps I best ﬂsk.the couft first, 1
want him to identify on these, if he can, thther they
, were taken before anything wae scrubbed, brushed and
shoveled or what?‘
THE COURT: All rlght.
! MR. SLENKER: Can I =~- ’
MR, LEWIS: I don't think it ought to be written
on there. He could indicate which is which,
MR, SLENKER: Could I give him & pencil and he

write "after corn" or "before wash®?

XA
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graph, It 1s just & very few.

j”” 97

'THE COURT: I think that 1s all right.
MR. LEWIS: All risht, Judge,
BY MR. SLENKER: »

Q There 1s the pencil and I firat show you
Plaintiff's Exhibit 3 and write under the number 3, 1f you
could. Put it down whether it vas betbre the road was
washed or the corn was taken off the rdad.  Can you.tell
u§ that and write it on there?l

A It would be much easier to give you the photo-

Q@  All right. '

A You are mly interested 1‘ ,thov'photographs per~-
talning to the road itself, not to the vehicles?

Q Right. You have two there? |

A Two there that were taken after the road was

swept prior to being washed,

Q And what are their numbers?
A 8 and 9.
Q All right. After it was swept but before it

was washed, 1s thet correct?
A Yes,
Q All right, There are only two of those, numbers

8 and 97

K37
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A Yes,
Q How about the rest of them there?
A The rest of these were taken after the road

' had been cleared,

Q The reét were taken after swept and washed, 1is
that correct?

A That 1s correct, sir,

Q ‘A1l right. Your Honor, for the record can we
 show that the rest of them are numbers 6, 7, 12, 11, 5, 4,
'3, 13 and 107

THE COURT: That would be --

MR, SLENKER: Those are the numbers,

THE COURT: All right,

' BY MR. SLENKER:

Q Incidentally, were these taken by a police
photographer?

A Yes, sir,

Q These photographs, all of them?

A Those were blown up from the original photograph

that were taken by the police photographer,

Q All right. Do you have any other photographs

| that were taken by the police photographer that were taken

that night or the next morning?

R3d




A Numerous ones,

Q What 1s the last number that we have there,

ase?

[

pl
MR, LEHiS: Those are Plaintiff's Exhibits.

MR, SLEﬁKER: Your Honor; I would like to show
;these photographs, they are numbered and have been previo;s-
_ly numbered 21 through 36. I would like to show them to
the officer and ask him 1if he could identify them and have
them a8 Defendant's Exhibits by the same numbers that are
there, |

THE COURT: Let's use, starting with yours,

just use the 1 through whatever they are.

BY MR, SLENKER: |

Q Will you look at those as they now exist and

tell me if thqfwere taken that night or the next morniﬁg?

A These are all photographs that were taken of

the vehicle at the scene. I am not sure that they were

all taken by a police'photographer but they are all pictures
portrayling part of the scene or the vehicles,

MR, LEWIS: I have no objection to them, sir.

MR, SLENKER: I ask that these be admitted into
evidence, They have not been rehumbered.

(Photographs were marked as
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THE COURT: What difference does that make?

MR. SLENKER: To show the lack of attention to

:driving the automoblle,

THE COURT: One act does not constitute another

[on a day before,

MR. SLENKER: If Your Honor wishes to 2xcuse

that I will take an exception to that.

| THE COURT: Unless you could show that it 1is

?cqnnected in this accident.

' MR. SLENKER: It happened within a 2l-hour period.
THE COURT: I don't care, If it happened the

‘day before and had no connection with this it is not

iadmissible to this.

| MR, SLENKER: I will take an exception to that,

:YOur Honor, | |

: IN OPEN COURT

BY MR, SLENKER:

Q Sergeant,‘l thought I had understood, when you

ftestified on direct examination, that the night when you

iwere out at this intersection you saw some marks in this
vieinity here (indicating). Did you?

? A When you said this vicinity here you are referring

‘to coming out of 28 into Route T7?

K40
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.Q Yes, sir, In this area right in there (indi-
¢ating).

A You are moving your'finger around,

Q Right in this area here, right there (indi-
“cating).

A Yes.,

Did you find marks there?

&

A There were tire marks in that vicinity.

Q Would you come down and put ﬁhem on the diagraﬁ

in red pencil the saﬁe way you put those on?

A There.were_marka leading -~ as I sald they were

darker in this vicinity., However, there were marks leading
In this direction which were very. faint.

| Q How many were there?

several.

Two?

Threé or more,

I notice you only put two there,

» O > O &

I was trying to portray the fact that these
were marks left by vehlecle traffic in this direction.
Q I understand that., If there were three of them

@ut the third one in there,

A There may have been several marks but they were

7 4




'all going in this directlon (indicating).

Q Leading on to Route 7?7

A On from 28,

Q To go in a westbound lane?

A I don't know if 1t was going 1in a westbound
'lane., 1t appeared that it was making a left turn. They

‘were not straight,

Q They were on an angle like turning on to Route
72 |

A - Yes, sii.

Q ~Now, will you put on here in this area here

](1nd1cating) all such marks that you saw that night while
you were out there whether two or three or how many?
A Could I have the photcgraph of that intersection?
THE COURT: Now, do you want them? Do you want
the jury to see these now?

MR. SLENKER: Yes, If they are numbered I will

' pass them to the jury, yes, sir.

THE WITNESS: Do you want to know the -umber of
brake marks seen in this vicinity (indicating)?

MR. SLENKER: Yes, sir. I just want to know ;he
marks in this area right here (indicating)?

MR. LEWIS: Would you draw the circle so the
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‘record could be clear, Mr, Slenker? Let the record show

ithat the large circle has been drawn by Mr, Slenker}
indicating the area where he wants to show the marks in
;that area,
i THE WIfNESS: I made no notation in my notes
‘a8 I recall to the number of brake marks or tire marks
Ithat were seen in this vieinity. However, I do recall
ithere were marks going off of 28 into Route 7. From
- photographs it is gquite obvious that these marks 1in ﬁhis!
vicinity (indicating), whether it was one, two or more,
;were the most prominent as far as being darker than any
" in this vicinity as you marked,
BY MR, SLENKER:

Q I understand that., All I want now is just the
' marks that you saw, Get them on the diagram, Are all the
marks that you saw that night, have you put them within the
red circle on the diagran?

THE COURT: Could we do that at recess and go

on to some other testimony and come back to it later on in
i cross examination, Evidently . 1t 18 golng to take hin a
little time to look at some of the photographs and refresh

his recollection.

| BY MR, SLERKER:

Re5
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Q You can 4o that later, can't you, sir?

A I will go over my notes and see if I have where
they were and how many there was.

Q Now, did you put on there, by use of the red

pencil, where the shell corn was in this intersection? I

realize it was all over but where did it start, if you could

4.

'tell, and where did it run? In other words, what was the
aastern' o5t end of the shell corn and what was the western
host end of the shell corn?

A You obJected to me trying to explain that
earlier in that the shell corn was further east, in the
eastbound lane as 1t was in the westbound lane because of
vfhe traffic had come through there, in that direction.

Q Could yoﬁ put & circle on there that would be

| the outside edge of the shell corn?

A The shell corn started approximately in this
area (indicating).

Q Make that real heavy. Right down there, right
|there (indicating) could you put, "start of shell corn"? |

Could ym write that?

Now, then that is the easterniost end of 1t?
A Approximately, yes, sir,

Q Where was the westerni.ost end?
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I made no notation,
Do you have & recollection?
It was spread over 150 feet of that point,

It was all to the west of this line?

- Y

The majérity of it was. I am not saying that:
there wasn't none in this intersection. The majority of
1t went westward for approximately 150 feet.

Q Now, is this red X that you put here, is that

- intended to show the gouge marks that you testified to?

A That is correct, sir,

Q All right., 1Is tbatvwhere they started?.

A~ That is where they started.

Q Can you put how far they went or can you tell

ﬁs how far they were and what kind of marks they were --
2 continuous mark? |

A As I said before, these marks started at this
.point (indicating), six feet from the north edge of Route
7 and went in this direction (indicating). There were

tire marks and gouge marks'through this intersection.

Q In the eastbound lane?
A Across the eastbound lane,
Q Do they show in a photograph? I understand they

were in the westbound lane from your testimony.’

P
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A This car went from this point --
Q How do you know it went from that point?
A The marks. The‘gouge marks went from the east-

' bound lane over an embankment and came to rest approximately
there (indicating).

Q All right, Were there gouge marks out in here

 (indicating)?
A .There were,
Q Out in the intersection?
A Yes, sir, There were gouge marks here (indi-

‘cating) and also tire marks indicating that a vehicle

traveled this point to where it caeame to rest here (indi-

cating).
ﬂ Q Did you measure the width of Route 7 here?
A Approximately 22 feet wide,
Q And how wide are each one of the lanes?
All righf, sir, 1l feet,
A Can I take my darkvpen and put those measure-

ments up there?

Q Were there gouge marks, additional gouge marks,
from this X in the westbound lane out here in the inter-
.section == in the westbound lane?

A You mean in addition to where they began?

A
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Q Yes.

A There were a continuation of gouge marks in
the westbound lane in Route 7 at this point,.
Q Did they come out from this point here (indi-

|

cating), which is where they began, is that true?

A This is where they began (indicating).

Q At the X%

A Right,

Q Did they go straight out to a point and then

turn off? Tell us that. _

| A I would have to go by the photographs. I don't
recall the exact pattern of whether they went straight in
s distance or whether they were at an angle from this
point (indicating).

| Q All right. But as I understand jou testimony
there were gouge marks over in thig direction here (indi-
cating), in the eastbound lane, There were also gouge
marks over here (indicating). Did you find any marks at
511 off the road here (1nd1cat1ng), off the shoulder of
the road on the north zide of Route 7? Did you find any
kind of marks over there? Or did you look?

| A You mean from here back (indicating)?

Q Yes,

RT7
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A There were none to my knowledge.

' Q All right, sir, Isn't it true that from this
point right here (indicating) all the way up to Broad Run
#rive there wasn't a single mark on the right-hand side in
the dirt or soft part, not a single one that you saw?

l MR. LEWIS: I didn't hear any testimony that thcr
was any dirt on shoulder part.

| MR. SLENKER: It shows in Plaintiff's Exhibits
hll the way through number 16.

THE COURT: Was there any mark on the shoulder
there, I assume soft_mud or dirt or whatever?

MR. SLENKER: There wasn't a mark.

MR, LEWIS: Let the witness answer.

THE WITNESS: I don't recall any marks being on
%this portion of the road here (1ndicat1ng).'
| | MR, SLENKER: All right.
! THE WITNESS: That were visible at the time I
l
!Was there, However, there was numerous traffic and cars
Iwere parked everywhere, that one could be stopped practicall,
Iat the time I arrived.
'BY MR, SLENKER:
Q Were they parked over here (indicating)?

A I don't recall exactly the location of the parked

K9&
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'vehicles. They were parked here (indicating) on both sides

%back here down Route 28 and even across here (indicating)
;1n the cut off., They were parked eweryway they could, Jjust
about.

Q All right. Now, this area right in here (indi-
';cating) on the north side of 7 adjacent to 1%, between |
Route 7 and Broad Run Farms or this drive here (indicating),
%isn't that Broad Run Drive? -

} Y It 1s Route 808 or was at that time.

Q Route 808. Between 808 here (indicating) and
fRoute 7 up here (indicating) there is no dushes or anything
up there, is théfa?

| A There is & church sitting back off of the road
here (indicating). Whether there is any bushes, there ié

no significant one as I recall as far as being any size.

Q Wouldn't bdlock your view?

'é A Hot that I recall.

! Q And the church sits on the other side of a pond?
| A Between the pond and Route 7.

| Q All right. And does it sit on an angle like éhis
(indicating)?

E A You mean the church?

Q The chureh?

K97
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I dontt recall,

Let me ask you this: As you go westbound on

Route 7 at the crest of the hill and come down can't you

look across the pond and church over to this area here
I(indica.ting)?
A Yes, sasir,
! Q - You have an open view, don't you?
: A Yes, sir.
Q Was Trooper Whitmer at tha scene of the accident

when you arrived?

A

Q

|

? , |
-

1 )

I

ovexr =-

A

No, sir,

How about Mr, Marcum? :
I do not know,

You don't know about Hr; Harcum?

No, sir.

You made no inquiry about Mr, Marcum or went

That is not the guestion you asked. I do not

know when he was moved. .

Q
A

‘not know.

0

|
Mr., Marcum?

|

|

|

Whether he was thers when I arrived or not I do

But you understood that Trooper Whitmer had left

RSO
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or was taken away before you arrived? -

A Yes, s8ir. I didn't see him at all.
Q When Trooper Whitmer-indicated to you on the 6th
of May of 1970 that he got his memory back did he tell you

what he remembered on that occasion?

i

A Not only did he tell me but he put it in writing.
Q - Did you See that?

A Yeé, it goes through me,

Q Do you have a copy of that’

A I think 80, ,

Q - May we,see it,‘sir?... |

Did you talk with him about it?

A Yes, sir.
Q  Prior to the time he wrote this?
A I am sure it was discussed prior to the time

he wrote that.

Q Discussed with you?
A Yes, sir.
Q All right - Was this written in your presence

or ‘dictated in your presence by him?
A I don't know whether I was present or not;
whether he dictated that I have no way of knowing.

Q But he did dictate this. You didn't dicate it

RS
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for his signature?

A No, sir,
} Q‘ All right.. Cbuld‘ypu_take that out so we might
_have it, | R |
‘ | A Yea..

Mﬁ.ustENKER:] If'!oﬁr Honor‘p1ea§e, I would like

'to have this marked as a'béfénd#nt's Exhibit. | |
And it is true, 13 it not, Sergeant Ogburn, as

of May 6th, 1970 13 the first time that TrooPer Whitmer

!
ever said he wes on Route 7, ‘isn't that a fact? That 18

THE WITNESS: No, thia 18 not exactly the

|
|
|
! 3 the first time he told you he was on chte 7%
circumstances.

| BY MR. SLENKER:
Q Now, - did he t311 you-prei1oua1y-thdt he was

.‘someplace else?

A No, he didn't tell me as to whether he was on
I ' ! Route 7 or any other Route. |
| |
Q It wasn't until the 6th of May that he told you

or was able tO'tell.yOuvwhere he wts,'right?
A ~ Yes, sir.
MR. SLENKER: I_asked that'that_bé-admitted into

‘evidence, please, and'subject to the Sergeant being able to

| chs;llé -
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|
|
|
ﬁut on the diagram withlin my red'circle any of the other.
Larks that evening I am-finiahed.v |
THE COURT: It is admitted.
~ (Document was marked as
Defendant'éiﬁxhibit Number 19
and.received in evidence.)
REDIRECT EXAMINATION

BY MR. LEWIS: | |
Q | I just have one question. Seigéant, there were
vmarks on the intefsection in this.location prior to the ;
‘accident, were there hot, sir? | |
A .Therevis a1ways:t1re marks at this,or had been,
‘|at this location of'traffic coming out of Route 28 going
I into Route 7. o o | |
Q And you~kgre familiar with the fact that there
"were marks there prior to th§ 16th of October 19687
| A Oh, yes;'sir. On this road thérg 13 always
imarks visible of traffic slowiﬁg or stopping coming 1nto‘

this intersection.

I | Q All right, sir. Now, can you tell me the

3 - difference between the marks which you sald were faint

"’ that were there and the ones you observed flowing from this

I | area? Describe the airference, how they looked different,

RSS |
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if you can?

A The marks coming into this intersection off of
ERoute 28 were usually in a straight line partially where
they were very prominent as far as being dark was concerned,
1In this vicinity (indicating) they were much lighter than
these (1ndicating); There was no comparison as to the
1 type of marks that were here as compared to these on Route
7 in that these tire marks were muéh wider in places --

Q How about the color unﬂvquality of them?

A These marks here (1ndi¢ﬁt1ng) were much darker
‘than these marks coming into Route 7 from Route 28 into
' Route 7. These marks were'mueh widor.f'

Q Now, sir, was there any loose rubber or any other
debrisg, either loose rubber or debris, in connection with

i .
- any of those tire marks, the faint_ones that you saw on 287

A Coming out of Route 28 into T2

Q  Yes, sir. ‘
' !

A No., These were just faint tire marks. There

' were no debris there of any sort to my knowledge,

Q No loose rubber?
A No, sir.
Q Now, did any of theie'tire marks show up on the

phototgraphs that you took? Were they dark enouéh?
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A The majority of them did not, especially in

'this vicinity because of the fact that they were so light
1& appearance, These show up much ﬁore vividly in the
photographs where they were much darker and heavier,
Q And do these faint marks that you mentioned,
did they lead up to the pbint where the broken glass was
and the gouge marks and the --
A There was no connection between the two.

MR. LEWIS: All right, sir., That is all.

RECROSS EXAMINATION

BY MR, SLENKER: _

| Q Is the ground of Route 7 elevated, is it at a
higher elevation than the shoulders of 1t here (1ndica£1ng)? i
A Not visibly to the naked eye, I wouldn't think
it was,
Q Did you order the photographs taken that night?

Did you tell the photograger to take a picture here, take

é picture here and one from up here?

| A We took pictures of everything we could that
night. Nothing so much in sequence but we took photographs
- of everything we possibly thoughrie could use or need at a

lJater date.

Q Well, was it your determination as to what
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photographs were to be taken?

A Not all, no, sir. There were certaln instances
that I requested photographs be made of certain things but
21l the pictures were not taken at my requést.

e Q Did you find any debris in this area here (indi-

cating), right in the center of the intersection here at

Route 7 and directly out from Broad Run Farms? Did you find
Lny debris at allé

A There was debris scattered from this point ali

?he way to this'intersection.in both directions. 1In this

%1c1n1ty (indicating), there could possibly have bee some.
é Q That 1s my point, Wasnt*t 1t all over here?

A It was in the tire marks and the fire marks, as
much as the debris was from this point here in this
direction (1ndiq#t1ng) and, of course, in this directiom.
The main part of it was in this direction and not in the

center of the intersection.

Q The main part of it was in the westbound lane of

jRoute 7 in this area here?

| .
‘ A No. I seaid that this 1s the main point. The

;
debris went from this point this way (indicating) and from
this point this way, the gouge marks along with the tire

marke (indicating). Now, there may have been debris
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scattered along this entire intersection, parts of glass
or shell corn or something of this nature,

Q Can you tell us, was there glass, pieces of metal

ishaked down from cars 1mn this areea right here (indicating)?
: lNow, you told us about these lines here (indicating). There
' were gouge marks here (indicating). Was there other |
debris? |

A The heavy concentration of any debris was in

t

this vicinity. However, there could have been some debris

scattered over the entire intersection. It was quite

!obvious that the main part of the debris was at this point.
Q Now,you put this X at the place where the gouge
l'mtasrke. start. You got it about evea with those lines there
or a little behind it (indicating). Is that really where
it was? |

A I do not know anything about these lines here
(indicating), as far as where they show on thils or where;
 they were, I was going by a point that was extended from
this edge of Route 28 across., This was nmy determination
for this, Traveling a straight line from Route 28 across
' Route 7, it was in & strajght line with this east edge of
' Route 28. | |

Q Okay. And this X was put out six feet from the
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north edge?

A From Route 7, yes, sir.
Q And that lane is 11 feet?
A

11 feet wilde.

R Q And the gouge marks start and i1t was better than

half way out from that lane?
A Right.
MR. SLENKER: Thank you, Sergeant.

REDIRECT EXAMINATION

| BY MR, LEWIS:

Q I have just one question. Would you use this
black pen’and circle the area of greatest dirt fallout? |
Would you write "fallout'in that bla:k circle there?

All right, sir. Thank you. With respect to this
road here (indicating) and the shoulder and the area around‘

Broad Run Farms, was that also an area where people were

| parking when you got thersi

A Zvery place that was available for or big enouéa

. for a car to park there was some car there practically that

night in this intersection.

Q Does that include this area here (indicating)?
A Yes, sir, that includes this area, the shoulder

of Route 7 in both directions from 808. Also on the other
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side of Route 7.

Q So, every shoulder and evéry location other than
bearing traffic was parked in here, 1s that your testimony?
' A Yes, sir.

MR. LEWIS: That is all the questions I have.

THE COURT: 'You may be finally excused.

MR, LEWIS: Judge, may I keep the Sergeant in
 reserve. There might be some reason to call him.

. THE COURT: You are just temporarlly excused.
“Lét's take a short recess.
(Short recess.)

MR. LEWIS: I would like to call Dr. James Peter
Murphy. Doctor, would you come forward, sir? |
;Hhereupon,

DR. JAMES PETER MURPHY,

being first duly sworn, was examined and testified upon
: his oath as follows:

DIRECT EXAMINATION

5 BY MR, LEWIS:

Doctor, would you state your full name, sir?
James Peter Murphy. |

And what is your occupation or profession?

> O > O

I am & neurosurgeon and neurologist.

RS7




of his conditions particularly with respect to loss of

}7"’"#121

Q Would you give us a resume or your qualifications
end training as a neurologist?

MR. SLENKER: If Your Honor please, I am

| familiar with his qualifications and will accept his

opinions as expert;
THE COURT: Thank you.
BY MR, LEWIS:
Q Thank you very kindly, sir.
Dr. Murphy, did you have occasion to examine
Mr. Beverly I. Whitmer?
A Yes, sir, on August 7th, 1970.
7Q.' Did you have an opportunity to take a history,
i
memory and functions relating to an automoblle action or
accident which occufred on October the 16th; 19687
A Yes, sir,
Q All right. Would‘you.qtate, if you will, sir,
what history you took, sir?
A Well, it had to be with the details of his
multiple injuries in an automoblle accident which I presume

have been covered but in resume =--

Q I am not asking for fractures and things like
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a computing mechanism 1in that they are memory banks of the

data stored in them, the temporal lobes, and that the impair-
}ment on a physical basis would be one in which the computer
track, let's say, had gone back on fhe recl improperly of
somefhing like that. That is to review the details of |
events that occurred during this time.

The other theory which is equally dependent has
contended that when any horrendous experience occurs that
1g 1life threatening and without any implication concerning
the individual motivation at all there 1s a sort of deni&l
' that just occurred because they are extremely painful in
memory. This 1s all involuntary, not voluntary. And
although the events are registered and are being stored
the denial mechanism does not recall. That 1s sort of a‘

psychological block.

Q Now, Trooper Whitmer sustained direct blows t§
the head and has right now a laceration an inch and a half
or so long -- is this the temporal?

A Cranial.

Q And in addition a numerous series of scalp
lacerations which it has been testified are a result of |
direct blows to the head and based upon your direction of

this patient, sir, and your history taken do you have an
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manifestation. Everybody knows the more severe the head
injury the more likely the amnesia and the head injury not
as severe 1s not associated with amnesia but the things

I outlined and with the two theories still applying and
obviously does appiy when the head injury is severe,
Everyone knows the physical damage 1s definite. This is
said particularly with reference to recovery of amnesia,
One might say, well, 1if 1t 1is puiely a physical thing, 1if
a couple tubes in the radio are broken, let's say, how come
'they will start functioning. Well, the reason 1s they are
not and I personally think that since amnestic events not
uncommonly return to memory even after a long time later,
that the psychological block aspect of this on an invol-
‘untary basis is very important, in my opinion, Just as
‘important as the other,

Q Is any part of Mr. Whitmer's amnesia here based
on the psychological theory?

A Well, there is cases of amnesia in general, Of
course, it qould apply to his case as wéll.

Q Do you have an opinion if any of his amnesia
was on a psychological basis?

A I don't think in this case at all. I think i{

is physical but I want to reiterate that loss of memory

ket




after injury does not imply that the recording and repro-

ducing 1is forever damaged. That 1is why it occurs, It is
as though the computer were off the reel temporarily and
then could get back on.,

Q Once baék on and once the body has stored
knowledge, then comes back into play and is recognized aﬂd
r=called, how accurate will it be with reference to what
images struck the memory at the timé of the incident?

A Just as accurate as is the revival of memorie;
junder hypnosis which 1is absolutely reliable,

Q So, what he recalls on May 6 of 1970, some 19
months after the incident, you say would be just as accurate
as 1f he had recalled it the day of the incident originally?

A In my opinion he woulé. They were very vivid
‘events. These are lifetime, forever-after fype things.

Q All right. Once he recalls it though, then

we would say he has recovered everything so that he would
' be able to recall it and reiterate it accurately after 1t
first cgme back to him, isn't that correct? |

A Well, none éf this 1s necessarily 200 percent
correct but it is my opinion that most probably that would
be so, yes.

Q So, in an instance like this 1f he remembered

K¢S
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&n May of 1970, then in August of 1570 he should remember
the same things that he remembered in May about this
incident, is that correct?

A I would guess so, yes, sir.

Q Wald the time element in there be at all

significant as to whether he would or would not remember

everything?
A What time element?
Q That he recalls in May, certainly that latter

3pa.rt of May he would be able to recall it and perhaps in‘
‘June he ought to be able to recall it just the same when he
first did back in May, does 1f make any sense that he gets
1t back, that he possesses the ability sti1ll to rerecord

it again accurately?

A I really don't know., That would vary with the
individual case.

Q How about Mr, Whitmer? If he did recsall in
:May of 1970, then he ought to be able to recall it Just as
vividly and accurately in August of 1970, should he not,

- as to May 6th?

A I would think he should, yes, slr.

Q Now, Dr. Murphy, does ones guilt or culpability,

el

if you will, that he may think inwardly exists upon him-
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' had been the precipitating cause of a rather serious
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self play any part in bringing about amnesia on an invol-

. untary basis?

A Not necessarilly at all. The amnestic events

that are associated with trauma sdhering to the psycho-

"logical theory -- excuse me. The development of amnesia

I
in such cases are not predicated upon a feeling of guilt

or responslbility, necessarily.

Q Do you have an opinion whether it played any

part in this case so far as Mr. Whitmer is concerned?

A I wouldn't think so.

Q Suppose, as a hypothetical matter, suppose he
accident in which a party had been killed and he himself
had been injured and assume that he felt some guilt in
connection with that occurrence, do you have an opinion
as to whether that would participate or contribute to the
amnesla? |

MR. LEWIS: If it please the court, that is not
in evidence,. |
THE COURT: That is correct, it is not in evi-
dence,
BY MR. SLENKER:

Q Can yu answer 1t?

wel
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A In this particular case, and I very rarely say

this, Mr, Whitmer, Whitmer belng a thoroughly honest
individual that I don't think consciously or unconsciously
1he would or could fabricate anything but since you pursue
;this point and in fhis particular case do I volunteer this

assessment of character -~

Q Do you have an opinion?
A I just expressed it. The answer is no.
Q He couldn't do it involuntarily?

A It is my opinion that he did not fabricate it
vi involuntarily or voluntarily or amnesticly or hysterically

" or any other way.

q But he didn't fabricate what he remembered?

A That is correct, |
] Or the amneéia?

A Didn't fabricate either one.

Q Or could the aspects of guilt involuntarily

i

even though he may not know it is happening?

A We are talking about this case and my answer
is, it is my opinion that no, it couldn't. No, it didn't,
let's say.

Q The guilt would play no part?

A I just said that in this case, in my opinion,
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it d4id not,not could not. Anything can happen. It 1is my

opinion it did not which is even stronger, as you know,

Q I do know, But if the body and the mind doe;
things on a number of occaslons, that the possessing of
the body and mind; have no way bf knowing that it 1s
occurring, isn't that right?

A That 1s not trde because 21l such involuntary

episodes or activities are revealable under hypnosis, 1in

general, They may not be at a conscious level at that time,

if that 1s what you mean,
Q Well, isn't the onset of mental disease an

instant something that 1s not known to the person?

A In general, the person does know.
2] Does know?
A Does know that there is "something wrong with

his mind", that 1s right.

Q And he knows every step on the way?

A Not in a scientific way. There is impairment
-of his Judgement but he knows there 1s something wrong
with the inside of his head, in general,

Q Could the advent of some incident in Trooperi
Whitmerts life precipitate his remembering?

A Could this happen? Yes, it can happen.

K617




F 132

Q Do you have any opinion based upon a reasonable
medical certainty that any such incident did happen?
A No, sir, I don't.
Q As a matter of fact, do you have anything within
your records or othérwise, anything unusual that happened
in Trooper Whitmer's 1ife or to Trooper Whitmer in the
early part of 19707

A No, I don't know of any unusual occurrences,
It is my understanding, and correct me if I am wrong, that
this revival was while he was alone or while he was falling
asleep, which is sort of a hypnotic state and 1t 1is well
known that revival of memory is best undertaken in a state
of hypnosis or something similar, self-induced or otherwise,

Q Was this self-imposed? |

A Falling asleep 1s the same set-u§ as a hypnotic
seance., This is the circumstances underwhich people Jump
out of bed and says, "Yes, I remember where I left that
thing". Everybody knows that.
Al Is 1t your testimony that no event in his 1life
in March or in April or May of 1970, no mafter what it wes,
would have any influence?

A No, that is not my testimony. My answer is I

don't know of any.
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Q If there was such an incident would that have

an influence on his recalling?

A I could or could not.
Q You would have to know what it was?
A And even then I would not be accurate in my

fassessment of its catalytic effect in restoration of memory.
Q Because you wouldn't know enough about 1t?
A Not necessarily. A description of events and
the impingement of the events upon the individual's mind
and personality are not necessarily the same thing. Some-
one can be in a frightening situation and maybe I would be
frightened half to death and Trooper Whitmer wouldn't.
You don't know how the resctiocn of the individual is going
to be simply from a description of what the event 1s.
Q If the event posed a real threat to his security
:and to his standing in the community would that have an

influence on him?

A You mean in restoration of memory?

G Yes.

A It might or might not.

Q You wouldn't be able to say?

A That is right, nor in my opinion no one else,

MR. SLENKER: Thank you.
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'Whitmer.

'Whereupon,

' me back up.

MR, LEWIS: May the doctor be excused?

THE COURT: Thank you, doctor,
(Witness steps down.)

MR, LEWIS: I would like to call Trooper

BEVERLY I. WHITMER,

being first duly sworn, was examined and testified upam

his oath as follows:

DIRECT EXAMINATION

LEWIS:

Would you state your full name, please?
Beverly 1I. Whitmer;

What 1s your occupation and profession?
Trooper, Virginia State Police,
Now,‘directing your attention to -- well, let

How long have you been a state policeman,

- Trooper Whitmer?

Since the first of January 1963,

All right, sir, And you served in that capacity

through this date?

That is correct.

Are you married, sirg
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A I anm,

%) And what is your wife's name?

A Margerete, ‘
Q Do you have Any children?

A I do.

Q And what are their ages and sexes? |

A Two boys ten and seven.

Q And do you live in Loudoun County, sir?

A I do. |

Q Now, directing your attention to the 16th of

‘October, 1968 can you tell us what you recall of the

events of that evening? Where did you eat dinner?

A Johnson Restaurant in Leesburg.

Q And where is that located?

A East Leesburg on Route 7.

Q When you left Johnson's Reastaurant what was te

' course of your activities?

A T was on routine patrol at which time I headed

' east on Route 7.

Q All right, sir, Did you have occasion to go out

Route 28?7
A I diqd.
Q And what was your course there, where did you go?
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A I traveled south on Route 28 and arrived at
the intersection of 606 and turned west or east on 606,

Q Did you return back to Route 7?7

A _ I did.

All right, sir. Did you go out Route 7?

&

A Yes, sir. I went east on Route T.
Q And how far did you go there?
A Wyent to the Esso station which 1s located near

the Loudoun, Fairfax County line on 7.

Q All right, sir; And did you turn around and
'proceed back in the other direction?

A I did,

Q Now, tell us what you did? Did you pass or see

jany vehicles proceeding in the same direction that youwere?

A Proceeding in the sane directioﬁ that I was?

Q Yes, sir.

A After I started.back west.

Q After you turned and were going back toward the

intersection of Sully Road?

A Oone car that I had to wait before I pulled out.
This car pulled into Sterling Park. After this car turned
into Sterling Park I came up behind a tractor and trailer

proceeding west on Route 7 also.

K77




S
i
p'?

137

Q Was that tractor-trailer proceeding in the

direction of the intersection that this accident occurred

in?
A Yes, sir, it was.
Q All rigﬁt, sir. And what did you do?
A Approximately a mile and a half or two miles

east of the intersection I passed this tractor-trailer.
Q All dght, sir. Did you proceed on past hin

and go on?

A Yes, sir.
Q And what did you do then?
A I proceeded on west on Route 7.

&

All right, sir. Did you have occasion to come

to a stop?

A I did.

Q And where did you bring your vehicle to the stop?
A Just at the intersection of Route 7 and Route

282
Q All right, sir. Why did you bring your car to

a stop there?

A I was going to make a left turn on Route 28 and
turn south on Route 28. I had to come to a complete stop

to make eastbound traffic go by.
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Q Did you have your turn signal on?

A I d41a4.
Q And how many lanes was Route 7 at the place

where your car was stopped?

A Two lanes.

] And one lane in the direction your car was
pointing? |

A That is cofrect.

Q What happened next?

A I stopped for sometime there at the intersection

waiting for this eastbound traffic to go by. I was paying
cloée attention to this car as it was travelling very cloge
to the center line, Just as this car went by me I noticed,
‘I looked in my rear view mirror and noticed lights very
close to the right rear of my car,

Q And what happened then? Tell the court the whole
thing in your own words?

A Just a brief second I felt something.hit the
rear of the car at which timé my head and body was forced
backward in the car and the rear of the car traveled
around to the left or skidded around to the left, spun
around, whichever you like, around to the left and upon

coming back up to the steering wheel I looked and car head-
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- 1llghts coming into my right front fender and this is the

' last thing I remembdber.,

Q The truck hit your car in the right front?

A On the side of the right front areasa.

Q Right front side?

A That 1is correct.

Q Now, where was the first blow? You say it was

from the rear?
| A Yes, sir.
Q Was it square from the back or.was it from the
rear quarter panel?
A I can't say where the blow was from. The only
thing I know, I saw the headlights very close to the right
Jrear of my car, I couldn't, because of the blind spot in

the rear view mirror, I couldn't see the &tual impact,

.

Q But the impact tﬁ;éﬁﬁh the rear end of your car

'} wag to the left?

A That 1is correct,
Q And then you received a blow to the front and
‘that is all you remember?

A That is correct.

Q Do you remember hitting your head?
A The only thing I can remember is seeing the
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;headlights going into the right rear fender and my body

going this way (indicating).

Q And you were unconscious?
A That is 1it,.
Q Now, after that what was the next thing that

you remembered when you were in the hospital? When did

you remember that you were in the hogp ital?

A | That was on the following Sunday evening 1
remembered, |
| Q The accldent happened on what day?

A Wednesday night. -

Q All right, sir.

A And I can recall very 11tt1evabout Wednesday

‘evening. Actually Monday morning, the following Monday

morning is when I can recall.

Q This is Monday following the Wednesday?
A That 1s correct.
Q All right. Now, when was it that you remembered

you heard that there was, in fact, an automobile accident

and you were involved in it?

A That was on Monday morning.
Q And who told you that?
A Trooper McNeill.

YA K
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A The ffactured pelvis,

Q All dght, sir. And did you receive & b1ill orz
did you get a copy of a bill from Dr. Ormandy, sir? |

A Yes, I did,

Q All right, sir. And what about a bill from

Dr, Van Herpe?

A I don't think I gotten one from him. I don't
?recall.
Q All right, sir, I would tender, if it please

the court, that all of these bills were incurred by the
:treatment of this gentleman and thaet they were paid in his
'behalf and that he has to repay them out of the proceeds
of this lawsuit and that they are reasonable, if it please
the court, and I do not see a need for every bill that 1is
rendered, that another physician can testify for the record,

THE COURT: The court has to,

MR, LEWIS: You may examine.

' CROSS EXAMINATION

BY MR. SLENKER:

Q Trooper, did you go hunting this year?
A Yes,

Q When?

A During November,
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Q Did you go the first déy of the sesson?

A No, sir.

Q How soon after the opening of the season did‘
( you go?

A Second week,

Q How many days did you hunt?

A Four, |

Q In the past yearshow many days have you been

normally hunting?

MB. LEWIS: Which years do you have in mind?

MR, SLENKER: Any one of the past years prior
' to this accidenﬁ. He could pick up one.

MR, LEWIS: Prior to the accident,

THE WITNESS: It would depend. Some years,Imight
not go but two or three days or I might go'a week and a half
Depends how much time I had off.

BY MR. SLENKER: |

Q Before the accident you might go two days, four
days, a week, is that correct?

A Yes, sir.

Q After the accident you went in 1970, you went
two days or three days?

A Four days.
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Q Four days in 1970. How many did you go hunting

in 19697

A I don't recall but I am sure I did, The number
§f days I can't remember.

Q You sure,you went hunting. You Just don't know
the number of days?

A Yes, sir.

Q Now, I understand that after you heerd Sergeant

dgburn testify with reference to this document that you

Ligned, dated the 7th of May, you heard his testimony

about that, didn't you?

A Yes, sir, I did.

Q And this is your signature on this, 1is it not,
sir? |
l A Yes, s8ir, it is.

i_ Q You hadn't really gone to sleep on the 6th of

hay when you got this vivid recollection that came to you
Eabout all the facts and circumstaﬁces? | |

A No, sir.

Q You told Sergeant Ogburn that afternoon and told
your wife the next day, the next afternoon when you saw her,

is that your testimony?

A That is correct,
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Q In remembering the incident did you remember

there was no eyewitness and there wereno other cars in

the vicinity other than yours and the truck?

A Would you state the question again? I don't
understand,
Q - As you remembered on May 6 about this accident

did you remember that there were no witnesses?
MR. LEWIS: The question doesn't make any sense,
Judge, He 1is asking the man about a report that he sent
to his supervisor in the state police which is what this
item 1s, obviouély, dated 11 =--
THE COURT: The question is plain enough. He
sald, while recollecting what happened did you remember
that there were no witnesses, was his question?
THE WITNESS: Prior to this coming back to me
I had been told that they were unable to locate any wit-
nesses,
MR, SLENKER: I understand that. I didn't ask
you what somebody told you.

THE COURT: Let him go ahead and explailn.

THE WITNESS: As far as if there could have been
somebody that saw 1t, I don't know whether there was or not.

BY MR. SLENKER:
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Q What did you recall on May 6th when you recalled?
A I recalled Jjust what I said,
Q Do you recall anything else about the accldent

jother than what 1s in thls and what you testifled here?
A No ,sir,

Q@ Do you remember as you were sitting in the
!police cruiser down over the Bank that somebody walked

:down to you?

A No, sir,

Q You don't remember that?

A No, sir.

Q ~ Have you ever remembered it at any time up

until today?

L\ No, sir.,

Q Now, when‘you came up Route 7, as you say, and

' came to a stop, why did you stop?

A To let eastbound traffic go by.

G How manj cars?

A Two.

Q Two?

A Yes, sir,

Q Where were they?

A I met the first-one, if you are familiar with
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‘that ared, Broad Run Farms has two entrances to it. One

close to the intersection of Route 28 and the other one 15
- east of that intersection, The first ane I met was along
' the eastern intersection to Broad Run Farms. The second
- vehicle was coming'across the Broad Run Bridge Just as I
arrived at the intersection at which time I had stopped to

‘allow this vehicle go by.

Q Were you stOpbed when the fifst one went by you?

A No, sir., I had never got to the intersection
yet,

Q When you did get to the intersection and stopped

where did you stop?

A In the wésﬁbound lane of Route 7.

g In what part of the westbound lane, do you
remember that?

A What part?

Q@ Yes, sir. Were you over toward the r;ght part,
edge, or closer to the center?

A I was near the north shoulder, northern shoulder
of Route 7,

Q Where did you stop with reference to these lines
here (indicating)?

A Just about the end of thenm,
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Q Approximately in that 1oc5tion. Was the front

of your car there (indicating)?

A Approximately there., I didn't get out and

mesasure 1t,

Q About there (indicating)?
A Yes, sir.

Q All right. So, it would be falr to say the
front of your car was about even with those lines? '

A The front of my cer was approximately stopped
with the eastern edge of Route 28, From there was a |

‘straight line across Route 7 there.

Q Right there (indicating)?

A The front of my car was stopped in that location
.;there. |

Q Was 1t back east of that, TrOOpef?

MR. LEWIS: I am sorry. I don't understand it.

' BY MR, SLENKER:

Q Was the front part of your vehicle back in that

imaginary line?

A Yes, sir. The front part of my car would have

stopped at that line.

Q Right at the line then rather than at the line,

is that your testimony?
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A My testimony is that I stopped someplace in
that location, right there, 1f that be a straight line
across Route T~from‘thé eastern shoulder of 28, The exact
'location I am unable to pin point. |

Q Now, for the 19 month period during which you
'didn't remeber anythlng you were wbrking a part of that
'time, were you not?

A Yes, sir,

Q And you had gone back down to the scene of this
accident two or three times and stood there and looked at

it to see if it would help your memory?

A Yes, sir,

Q Everytime you did it didn't help?

A No, sir.

Q Couldn't reﬁembei any of the fﬁcts?

A - No, sir.

Q About how many times did you do 1it?

A Everytime I pessed the intersection, everytime

I worked, at'least three or four times and right after I
went back to work each time I went by there I never stopped
| and got out of the car or something like that but it always
occurred to me everytime I went through the intersection.

. The number of times I went'down there and stopped and looked
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:around I would be unable to say the number of times I did
'that because I didn't make a note of it. It was several
:times.

Q And you never were able to refresh your recol-

' lection or get any'of this information to come back to you?

A No, sir.

Q And during this period of time the last thing
you remember was having your dinner at Johnson% Regtaurant
" in L¢ esburg?

A That is‘correﬁt.

Q And you left from there about 20 after seven
' or so on the 16th?

A Yes; sir,

Q You do remember leaving Johnson's Restaurant?
A That is correct, sir,

Q But you don't remember anything about the
accident or what happened in it until the 6th oflMay?

A That is correct,

& What day of fhe week was the 6th of May, do
you know, of 1370%

A _I don't recall, I believe it was either a
Tuesday or Wednesday. I am not sure which,

Q Might it have been a Wednesday, the same day the
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accident occurred?

A Could have been.

Q All right, sir. After you got your recollection,
after your recollection returned to you then you remembered
that you had left'the Johnson restaurant and had gone west-
bound or had gone eastbound on Route 7 down to Route 28.

How far would it be in terms of miles from here to‘that

' intersection, from the Johnson restaurant to Sully Road?

A I would say_approximately nine miles.
Q You turned right on to Route 28 and went where?
A South on Route 28 until I arrived at the

" intersection of Route 606 and 28.
Q From the time you got on Route 28 and went to

Route 606 where you turned, how many miles 1s that?

A How many milles?
Q Yes, sir,
A I would say approximately four to flve miles.

Q You then turned left on 606 and went to the

OJak Road School? -

A Yes, sir,

Q How far would that be?

A Mile and a half.

Q Then came back on to Routé 282
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Yes, sir.
And did you stop anybody on Route 287
Yes, sir,

Who did you stop?

-S> B S » B

I stopped an old Ford, '55 Ford, that was
:travelihg north on 28. It had several colored people in

fthis vehlele,

Q bid you interrogate the dperator of that car?

A I did,

oy D1d you have him get out of the car?

A No, sir.

Q Di1d you look at his driver's license?

A Yes, sir,

Q Did you look at his registration?

A Yes, sir. |

Q Do you know his ldentity and recall his identity?

A His last name was Cook,

Q When did you conclude that you recallea his
lact name was Cook?

A On May the 6th,

Q May the 6th?

A Yes, sir.

& Do you remember previously testifying in Mr,

Monahan's office on August 1l4th, 1970? Do you remember
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‘that occasion?
A Yes, sir,
;recollection, wasn't 1it?
A " Yes, sir.,
Q Do you remember Mr, Monahan asking about this

_ o q Now, that was after you had regained your
|
‘ car that you stopped?

|

A Yes, sir,
Q Do you remember what your answers were at that
time?
' | MR. LEWIS: If it please the court, the proper

‘way is to ask him whether he said 1it.
BY MR, SLENKER:

Q Let‘me ask you whether you remember the questlons
‘about stopping this individual that you mentione@. |
"Q. Do you recall his identity?

"o, No, sir.”

Do you remember that question and ansﬁer?
No, sir, I don't,

You don't remember giving 1t?

No, sir.

Do you have any trouble with your memroy, Trooper?

» O » O P

No, sir.
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come, s8ir?
A

Q

fe =3

Q
A
Q
A

Q

truck?

b

2

Q

A

» O

How far up on your abdomen did the seat belt

How high?

Yes, Where was 1it?

Right across heré (indicating).
Where your gun belt 1s?

Yes, sir,

Was your gun belt underneath your seat belt at

‘the time of the accident?

It was, yes, sir,

Did you know Mr, Marcum that was driving che

Yes, sir.

Did you know his name?

Yes, sir,.

Did you know him as Koy Marcum?

I know he has got a brother named Roy.

Do you know the man that was driéing the truck

the night of the accldent?

Yes, sir.
What was hlis name?
Fred,

Fred, And you élways called him Fred?

4
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 him?
A
- saw him.,

Q

A
Q
A

&

No, they called him Troy.

They called him Troy?

Well, yes, sir,

Well, what did you call him?
I called him Troy.

You called him Troy.  Is that the way you knew
I didn't know him real well. I knew him when I

How many Marcum boys are there, or do you know?
Two 1s all I know of,

Do you know what their names are?

Troy and Roy.

Do you know who was driving the truck thﬁt was

involved in this accident?

A

-~ o » O

No, sir.

You don't know whether it was Troy or Roy?
No, sir, I didn't see him, |

Did you recognize the truck that night?

I recognized the truck as belonging to Mr.

Marcum because it has it on the door.

Q
A

¥What name did it have on the door?

S. L. Marcunm.
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Q Now, in your letter it says, "I recognized this

tractor-trailer as belonging to Fred Marcum”. Right down

there, that sentence., How do you account for that?

A That must be a mistake in the typing of it.

Q Must be a mistake in the typing of 1t?
A Yes, sir.
Q Now, you identified in this document -- do you

want to take the document =-- you ldentified in that

document, did you not, Trooper, the name of the individual
that yoﬁ étopped up here on Route 28 that night?

A Yes, sir., His name was Cook.

Q But between May 6 of 1970, May 7th when you

wrote that and signed it and August when you swore tlo

' tall the truth and Mr. Monahan asked you the identity of

the man you said you didn't know?
A I don't recall the guestion, no, sir,
Q Are you saying that Mr, Monahan didn't ask you

the question?

A I don't recall it. Maybe I misunderstood the
question,
%“ . Q You recall on that occasion that MY’ Marcum was
there? |
A That I was there in the room? Someone, I
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couldn't say. There was somebody else there.

Q Mr. Lewis?

A Yes, sir. I remember Mr, Engle was there also,
Q You remember all of that?

A Yes, sir,

q Mr. Lewis was therae?

A Yes, sir,.

Q You remember all of that?

How far would it be, Trooper, from the inter-
section of 28 and Broad Run down to the Fairfax line

where you went down to?

A It would be approximately three to four miles.

I never measured it, It is my estimation.

Q It would be about three or four miles?
A Yes, sir.
Q Now, when you stopped this fellow up on 28

' what did you do, why daid you stop him? -

A Why did I stop him?
Q | Yes, sir.
A Just for more or less for a routine check.

jChecked his driver'®s license and what first drew my
attention to the car was the tag on it, they were all

;bent and so I stopped 1it, checked 1it,driver's license,
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registration to the car, Also the equipment on the car,

Q Well, did you go over the car and go over the
people closely and carefully?
| A No, sir, I had no conversation whatsoever wi£h

anyone 1n the car other than the driver,

Q How long were you there with them?
A I never timedit, sir. I don't know,
Q Did you make mention of that fact in the letter

in addition to the identity information of the man as

Mr, Cook?
A HMake mention of what fact?
Q Of what you did when you stopﬁed‘him?
A I Jusf stated that, You want me to read what

I stated in here? I checked this vehicle but was unable
'to find any violations,
Q All right. So, you checked the vehicle as well

i

as the operator for violations, didn't you, sir?

A I checked him to see if he had an operator's
'license,
Q Did you make any other check with reference to

the license plates on the car?
A His registration card.

Q But I mean, the tags that were on the car?




A The tags on the car corresponded with the

‘registration card that he had to the car.

Q So, after you noticed that you did nothing
further?

A Well, Ifchecked the equipment,

Q What type of equipment did you check?

A I asked him to put his foot on the brake pedal

énd I checked the lights and also the tires and turned the
steering wheel to see how much play was 1n the steering
yheel and also the inspection sticker on the car,

| Q And the driver of the car was stlll in the
jvehicle at the timevyou did that?

A Yes, =sir,

51 All right. Yow, at the time according to your
,recéllection of this accildent, at the time &ou first felt
‘contact'was your car moving at all or was it stopped?®

MR, LEWIS: Are you speaking of the time of the
:accident?

| MR, SLENKER: Yes, silr,

B THE WITNESS: I had not started my vehicie in
:motion prior to seeing these lights in the right rear of'
' the car and feeling the 1mpact. |

' BY MR, SLENKER:
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Q All right. Can you give us an estimation of how
{close to the right-hand or northern edge of Route 7 your
fright-hand wheels were when you did stop?

A It was only, I think I could say it was very
‘close to the edge §r the exgct distance i don't know because
"I didn't measure them,

Q Could you estimate then how far 1t was

from the left-hand side of your car to the center 11he

of Route 7 as you were stopped there?

A - I never measured that,
Q Well, Jjust an estimation or approximation would
do nicely?

MR. LEWIS: If you can,
THE WITNESS: I would say approximately three.or
four feet,
BY MR, SLENKER:
Q Now, wren you first noticed lights in your rear
view mirror did you see two lights or one light?
A Only recall seeilng one.
Q And how much time elapsed from the time you saw
the one light until there‘was some contact made with your
car?

A Very short time,
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Q Was it just a matter of seconds?

MR. LEWIS: If it please the court, a second 1s
rather a precise measure of time.
BY MR. SLENKER:
| Q A second or a few seconds?
A It was a very shbrt time. I didn't have a stop
:watch on it and I couldn't say exactly.

Q From the time ydu saw thése headlights in the
rear view mirror did you keep your eyes in the rear view
mirror and keep your eyes on the lights until the collision?

A No, sir, The lights went out of my view in the
rear view mirror due to the blind spot in your rear view
mirror, You can't see all the way across the rear of the
cayr through your fear view mirror,

Q Are ybu saying that there came a time when these

| headlights were no longer visible in the rear view mirror?

A Yes, s8ir,

Q That is what you are saying?

A Yes, sir,

Q Do you remember Mr. Monahan asking you the

question on the 14th of August 1970 over here in his office,
| the gquestion,as you looked in the mirror did there come &

time when the headlights themselves were no longer visible
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‘through the rear view mirror and before you were actually
'struck, to which you made the reply, no, sir,

A I thought he was talking about that parficular
sihcident in the hot spot in the light, the whole 1nside
of the car 1it up. |

Q You thought he was talking about lights on your
car?

A No. In looking at a light it will prdject a8
hot spot and also illuminates the area around the light.
From the time I saw this light in my rear view mirror there
was a time that I could no longer see the hot spot of the
‘light but prior to the impact the whole inside of the car

1lit up.

Q When you had looked in the rear view mirror it

was dark that night, was it not?

A Yes, sir,

Q You could see lights in your rear view mirror?

A I only saw one,

Q You saw one, that is what you say? Now, are you

' telling us at this point 1t came to a point and it dropped

out of your view or 1t didnt*t%
A The light itself, Apparently, I didn't under-

stand Mr, Monahan's question the way you understand 1it.
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Q Well, did the headlight that you saw --

A The headlight in looking directly at a llght,
you could see the hot spot of the light. The headlight
‘went out of sight itself, the hot spot of 1t but the wholec
‘inside of my car wés 1it up prior to the impact.
Q Your testimony'nbw is that ti.e light 1tself
‘dropped out of sight?
A Yes, sir.
Q That is a little different from when you told
Mr, Monahan,
MR, LEWIS: I beg your pardon. That is a
characterization of the testimony. The Jury will be the
‘judge of that, |
THE COURT: You are entitled to read the question
' and ask him if that is what he sald and if.it isntt --
BY MR. SLERKER:
Q The questions I am asking, that Mr. Monahan

~ asked, refer to the headlights themselves. Are you telling

- us now you misunderstood what that meant?

A I misunderstood if he meant Just looking at the
hot spot of the light. From the time I first saw the head-
light there was never any darkness in my rear view mirror

prior to impact, is what I am saylng.
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How far did youf car go forward or if it did
at impact? -
I don't know.

How far did 1t go forward before it went to the

I don't know,
You don't'know that even today?
No, sir.

Do you, as a matter of fact, know that it even

|went to the left or even went forward today?

It felt 1like 1t did.

I don't want what 1t felt l1ike. Did it or

No, sir.

Now, at that point you do recall that you weren't

unconscious because you didn't get unconscious even by that

by this deposition and by your testimony until
to the right and saw two headlights up there?
That is correct.

That is the point you became unconscious, right?
I assume so,.

So, up to that point you were conscious and knew

 what happened in the crash up untll the 6th of May?
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A Right.

Q You can't tell us if your car went forward at

@11, if 1t was hit,and you can't tell us, as a matter of

5act, 1f it went to the left?

A I can tell you that it felt llke it did.

) Felt like'itvdid. When did you recall that it
felt like it did?

A On May the 6th.

Q And what did it feelllike oﬁ May the 6th? Did

1t feel like it was going forward or feel like it was

coing to the left?

A It felt like it was golng forward and to the
left,

) How far?

A I don't know.

Q You don't know that? Okay. When you looked to

the right and saw two headlights did you hear anything?

A No, sir,

Q Up to that point hﬁd you heard anything?
A No, sir. |

Q Had you felt anything up to that point?

MR, LEWIS: Up to which point?

MR. SLENKER: Up to the point he looked out and
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saw the headlights to the right?

THE WITNESS: Yes, sir.

BY MR, SLENKER:

Q What did you feel?

A I felt my body and head forced back into the
seat, |
| Q Do you remember feeling anythlng else?

A Like, I don't know uhat_jou are referring to, |

The only thing was my head and body going back
in the seat., Of course, I felt myself coming back up

toward the steering wheel,

Q What do you mean by coming back up?
A Rising up.
Q O0f those two movéments and I take it you remember

Q I don't have any idea, Trooper. I wasn't there,
A
i

those as of May 67

| A Yes, sir.

Q Which one was‘the most strenuous or the most
violent, 1f you will?

A The one when 1 went back in the seat.

Q " The one that pushed you back in the seat? As
s, matter of fact, that pushgd you away from the seat belt,

isn't that true?
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A Yes, sir,
THE COURT: No head rests on the driver's side?
THE WITNESS: ©No, sir.

BY MR. SLENKER:

Q When you first saw the lights in your rear view ;
 m1rror were they_directly behind your car or where wvere
l they?
| A They were toward the right side of my car.
Q The right side?
A The 'right rear side,
Q Were they up beside the righf rear wheel?
A No, sir. They were behind.
’ Q | Behind you? |
A Yes, sir.
; ") Is there any question in your mind, Trooper, abou
the facts of this case that your car was pushed forward
" first and then to the left or do_yon‘know?
A There is no question -- whether 1t was pushed ‘
- forward.
Q Yes. 1
A The only thing I could say,that the car felt

like it was pushed forward and to my left, the rear of the

car swung around to the left.
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Q Could you tell the court or can you identirfy

these photographs?

A Yes, sir.

Q You can identify them?

A Yes, sir,

Q What are they?

A Pictures of the tractor trailer.

Q Is that the tractor trailer that you saw that

night owned by Fred Marcum as you said in your letter?

A I don't know whether it is the same one but Just
like the one,

Q It is just like the one. Do you remember that -

trailer on the 16th of October?

A That is similar to the trailer, yes, sir.

Q Similar to the one that you think was in the
accident?
| A Could be the same one, I don't know.

Q Well, you said in the letter --

A I recognize it by the name on the door that had

S, L. Marcum on 1it.
Q That 1s what 1s on the door?
A S. L. Marcum, Yes.

, would
MR, SLENKER: If Your Honor please, I/like to -~
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MR, LEWIS: Do you contend those are the same

" ones? It i1s a similar truck and not the same truck at all.

THE COURT: Hoﬁ much more cross examination?

MR, SLENKER: Your Honor, that is all I have,
sir, |

REDIRECT EXAMINATION
BY MR, LEWIS:

Q Trooper, is there any doubt in your mind that
the first blow came from what amounfs to the right rear in
some area of the car?

A No, sir.

MR. LEWIS: That 1s all I have,

THE COURT: All you may step.down.

(Witness steps down,)

THE COURT: Members of the Jnry,.we will recess
until;tomofrow morning at 10:00 Jblock. I ask you not to
discuss the case or let anyone discnss it with you. If any
of you live on Route 7 i will ask you not to make a point
of stopping and looking at the scene as ybu go past
Thank you, very much,

THE COURT: I would like to see counsel in my
chambers,

(Whereupon, at 5:15 p.m. o'clock, the hearing in
the above entitled matter was recessed until 10:00 o'clock

a.m. Friday, May 7, 1971.)
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Whereupon,
H., E. McNEILL,
being first duly sworn, was examined and testified upon
his oath as follows:
'DIRECT EXAMINATION

BY MR. LEWIS:

Q Will you state your full name?

A H. E. McNeill,

Q And what is your occupation or profession?
A Troopér, Virginia State Police.

Q And how long have you bpen engaged in that

occupation, sir?
A I am in my 15th year,
Q In the course of your duties have you had
occasion to know Beverly I. Whitmer? |
A ‘Yes, I have.
Q Directing your attentian, sir, to the nighﬁ of
October the 16th, 1968,.did you have occasion to visit the

scene of a collision?

A I 4aid, sir.

Q - And was that at the intersection of Route 7 and
Route 287

A It was, sir,
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Q Now'sir,'I show you here a diagram which had
been admitted as a Plaintiff's Exhibit Number 1 and
would you come doﬁn here, sir? |
Directing your attention, sir, to this diagram
here, this is Routé 7, this 1s Route 28 or Sully Road.
Can you tell us whether or not you observed any marks in

the vicinity of Route 28 as it entered Route 72

A Yes, sir, I did observe some marks,
Q What did you observe?
A In relation to skid marks I noticed in this

area (indicating), perhaps 150 feet out of Route 7 some
real dark black marks, perhaps 40 to 50 feet long. Also
noticed some very faint marks that appeared old in this
area (indicating) that came out 6f 28 into Route 7 and
these marks led in a westerly direction. They came out
like this (1ndicat1ng) and they were very faint marks,

There were several sets of them.

Q All right, sir. Now, were there any dark marks

in the intersection, in the vicinity of any debris that

you saw there?

A No, sir, none that I noticed at all.
Q Coming from Route 287
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‘and also, I believe that the seat belt --

| MR. SLENKER: ObJjection to thét, 1f Your Honor
please., The trooper 1hd1cates he believes the seat belt --
THE COURT: Yes. You can't testify to that.
‘ObJection is sustained.

MR. LEWIS: A1l right, sir. Now, you may examine.
That 1is all.

CROSS EXAMINATIOR

BY MR, SLENKER:

Q Trooper, were you the princiml investigating
officer of this incident?

A I assisted in this.

Q Did you file reports and so forth in connection
with it or did somebody else do that?

A Sergeant Ogburh filed the SR 300 report.

Q "Sergeant Orburn is your superior as well as

‘Trooper Whitmer's superior, 1s he not?

A That 1s true, -

Q He was the man who principally investigated it?
A Yes, sir.,

Q Whatever assistance you lent you lent to Sergeant

- | Ogburn in his investigation?

A That is correct;
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Q All right. Now, as one proceeds in this

direction down 28, it is true, 1is 1t not, there 1is a stop

- 8lgn at this intersection here (indicating)?

A Yes,.

Q It is true, 1s it not, there 1s a traffic light

in the intersection here (indicating)?

A Yes, sir,

Q And that hangs over the intersection, does it
not?

A Yes, sir.

Q And it flashes two colors, yellow for Route (&1

A That is correct,

Q And also red for traffic on Broad Run Drive

approaching Route 77

A Yes,sir,

Q "This is a controled intersection, 1s 1t not, sir?
A Yes, sir, there is a traffic control present..

Q Row, 1s Route 7 crowned in the center, higher

elevation than either of the edgesf

A Yes, sir. _

Q  And as you proceed down this directbn beyond
Route 7 you get in a depressed area down here (1nd1cat1ng),

do you not, sir?
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MR. LEWIS: I trust the questions are related

back to this condition which existed, They are phrased
in the present ténsé. |
THE COURT: Do you understand?
THE WITﬁESS: Sorry. I don't understand your
questions,
BY MR. SLENKER:
| Q This area right in here (indicating) is a little
‘iower in elevation than this area here, is it not?

A It is a down grade.

Q From the crown on Route 7 here you go down grade
to this here to roughly this area here and start up here,
There is a little depression here, isn't there?

I A .Thislis possible., I am not suie.

Q As you stop at this stop sign heie (indicating)
:and in thié lane and this area here (indicatirg), isn't
the front of your car highgr than the back part of your
car? ‘ -

I don't know, sir.

You don't know?

No, sir.

Did you patrol in this area here (indicating)?

» O » O P

Yes, sir.
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Q How many times have you been past  that

intersection?
A I would probably say several thousand, perhaps.
Q And you Jjust don't know what the terrain is over
there?
A No, sir, I don't know that the front of the car

would be lower or higher than the rear.

Q. All right, What time did you arrive at this
location on the}gvening of the 16th of October?

A I arrived at approximately 8:30 or in that
general area, I don't knpw the minutes.

Q Were you thefe when the corn was swept. away
and shoveled away? |

A No, sir, I did not see that,

Q When you arrived at 8:30 how long were you there

and about what time did you leave?

A I was there approximately 30 minutes.
Q So, you left about 9:00 dclock?

A Approximately. |

Q And where did you go when you left?
A To the Fairfax County Hospital.

Q Did you ride down with Trooper Whitmer in the

ambulance or rescue squad or anything?

ﬁq[z, )




?f”?Ol

A No, sir.

Q All right, sir. How long had you been at the
scene before you noticed the marks in this area here (indi-
cating)?

A Well, I would say that I noticed these marks

almost immediately.

Q Did you go over there and look for them?
_A Yes, sir,

Q And wﬂé was with you, if anybody?

A I don't recall anybody being with me.

Q You went over there?

A On this occasion when I first tried to find out
what happened.

Q But you went almost immediately when you arrived
at the scene at 8:30, you went over thils area of Route 28

to observelmarks there?

A Not immediately.
Q No? How long had you been there before you d1d?
A The first thing that I did when I arrived was

try to locate witnesses to this,
Q And did you find any?
A No, sir. The next thing I did was to proceed

to fry to ascertain what had occurred.
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Q And is it at that point you went over to look

for these marks over here (indicating)?

A Yes, sir,

Q All right. Did you look at those marks care-
fully?

A Yes, sir.

Q Wae there any difference between the appearance

 of those marks as galnst -- i1f the mark is here, was there
any difference in the mark to the shade of it over on this
direction as agalnst this direction of it?

A I don't recall any difference in appearance.
The marks were faint, many of them,

- Q You couldn't see any.difference between the falnt
nesa'of them or the lightness or the'heaviness of them as
between the westbound side of them and the eastbound side
of them?

A Well, I really didn'tpay any attention or any
great degree to these mArks; They appeared old and they

were insignificant as far as I was concerned.

Q You just summarily dismissed them?

A I didn't dismiss them, I recall them being
there. |

Q Did you have thém photographed?

| /?//V




32”’203

A Many pictures were taken,
Q Were you there when they were taken?
A I don't believe I was there when they were

photographed, I am sure I wasn't,
MR, SLENKER: Thank you,;TrOOper. That is all,
REDIRECT EXAMINATION
BY MR, LEWIS:
Q Trooper, had you seen marks 1ﬁ this area priar

to this day?

A Yes, sir,
Q Had you seen these marks prior to that day?
A Well, it is possible., There were many marks --

MR. SLENKER: I object. Anything is possible.
THE COURT: ObJjection sustained.
BY MR, LEWIS:

Q All right, sir,., When you had driven by that
intersection tell ﬁs whether or not you noticed‘any marks
of the type you saw that night, before thgt accident?

A Yes, sir.

MR. LEWIS: That is all the questions I have at
this time, | |
RECROSS EXAMINATION

- BY MR. SLENKER:

s
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Q Driving pést there had you seen any marks on

|Route 7 before?

A Yes, sir, The marks, as I sald, led out of 28
on to Route 7 and there were many marks there. They were
'always there,

Q A1l right. But I mentioned the marks on Raute

7 over here (indicating), had you seen marks in that area

 before?
A What area did you point to?
Q The érga right in here (1indicating)?
A No, sir,
Q You hadn't seen any marks at all in all the

times you traveled passed'there prior to the 16th of

. October?
A I don't recall seeing any.
Q But yoﬁ have a vivid recollectian of these

~ marks up here (indicating) for several days prior to the

16th of October?

A  Yes sir.
Q That is your testimony?
A Yes, sir.

MR, SLERKER: Thank you.

MR. LEWIS: That is all the questions I have.
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' I would like to reserve this man., I might call him for
rebuttal, He shouldnt't remain in the courtroom.

(Witness steps down.)

MR, LEWIS: I would like to call Mrs, Whitmer.

- Whereupon,
MARGERET M. WHITMER,
being first duly sworn, was examined and testified upon
| her oath as follows:
DIRECT EXAMIRATION
BY MR, LEWIS:
Would you state your full name, ma'am?
Margeret M. Whitmer.
And where do you live, ma'am?
In Hamilton, .
Are you married, Mrs, Whitmer?
.Yes, I am
Is Trooper Whitmgr your husband?
Yes, sir.
Do you have any children?
Yes, sir, we have two boys,
And how old are they?

One is ten and one 1is seven,

O > O b O B O > O > O P O

Now, directing your attention to the 16th of
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his oath as followsi

DIRECT EXAMINATION
BY MR. LEWIS:

Q Would you state your full naﬁe, sir?

A Trooper'F. L. Shoemaker,

Q And what is your occupation or profession, sir?
A I am a trooper with ihe Virginia State Police,
Q And how long have you been with the Virginia

State Police, sir?
A Since October of 1964,
Q Now, your hair and your beard are due to the

special assignment on which you are now working, is that

. correct?
A Yes, sir,
Q And now, at the time of October the 16th, 1968

. you were wérking as a regular uniformed state policemen,
'1s that correct, sir?

A Yes, sir;

Q And did you have occaslon, gir; to go to the

scene of a crash between Beverly I, Whitmer and Roy Fred

Marcum?
A Yes, sir, I did.
Q When you got to the scene what was the condition
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of Roy Fred Marcum?

He was apparently, sir, deceased,

?—r 221

And what was the condition of Beverly I. Whitmer?

He had very severe injuries,

He had severe

lacerations of his head and apparently back injuries.

Q
the scene?

A

Q

A

posgibly one or two people there,

Q

to go over the terraln?

A

Q

All right, sir,

Approximately 8:07.

Now, when did you arrive on

8:07. When you arrived on the scene were any

other people there?

I don't know their names. I think there was

All right, sir,

Yes, sir,

way at that time?

A

Q

| the road?

A

Route 7.

Yes, sir,

Now, did you have an opportunity

This was at Route 7 and Route 28?7

‘Did you have an opportunity to go over the road-

And can you tell the court and the jury what you

There were some 0ld skid marks on 28 leading into

- saw, if anything, on Route 28 with respect to marks on
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Q All right, sir, Had you seen those marks before?
A Yes, sir. ‘
e when had you noticed them?

A I passed through that intersection earlier in

the afternoon and fhey were there at that time, sir,
Q Were there any néw ones from the time you passed
through the intersection that day?
A No, sir, not to my knowledge.
.Q Were there any fresh skid marks or abrasions or

gouges on Route 77

A Yes, sir.

Q Now, did you accompany Trooper Whitmer to the
hospital?

A Yes, sir, I did.

Q All right, sir, At that time waé the investi-

gation takén over by others?
A Yes, sir.
MR, LEWIS: You nay examine.‘
CROSS EXAMINATION
BY MR, SLENKER:
Q How long were you ai the scene, officer, on
that evening?

A Before I left to go with Trooper Whitmer to the

K120




hospital, approximately 15, 20 minutes,

Q Now, the first thing you did whe you arrived

at the scene was to look at Mr. Marcum?

A Yes, sir.

Q And theﬁ did you go look at Mr, Whitmer?

A Yes, sir, 1 did,

Q All right. Did you have any conversation with

Trooper Whitmer at that time?
A Not to any degree, sir, as a conversation. As

I approached Trooper Whitmer's vehicle he fell from the

- vehicle into the creek and I removed him from the water,

sir,
Q All right. Now, you were there about 15 or 20
minutes., Did you leave the same time Trooper whitmer did?
A Yes, sir, |
Q .Hoﬁ much time did you spend in this areca

here (indicating) looking at the roadway?

A I don't know precisely , sir,

Q Here there tlire marks on Route‘7 that you
observed?

A Yes, sir.

Q And you also observed tire marks on Route 28%

A Yes,_sir.
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Had the tire marks you saw on Route 7, had

you seen those earlier that evening?

A
Q
A
Q
A
Q

place?

the day?
were,

these?

A

No, sir.

Had you seen them the day before?
No, sir;

Had you ever seen them before?
No, sir,

Had you ever seen any marks on Route 7 at this

No, sir.,
Not prior to this time?
No, sir,

Did you see any marks at all on Route 28 that

Just the 0ld ones I had seen earlier in the day.

And how many of the old ones had you seen during

Numerous, I don't know precisely how many there
What part of the day was it when you observed

I passed through the intersection approximately

]
4:00 oclock.
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Q 4:00 o'clock that evening. And that is when you

saw these?

A Yes, sir.

Q And numerous onesa?

A Yes, sif.

Q And then you came back that evening after the

‘accident occurred and you went back to Route 28 to look
and is it your testimony that you saw no marks?

A No more than the ones that were already there,

Q How many were there in terms of numbers that
evening, do you know that?

A No, sir. As I saild, there were numerous marks.
:I don't~know precisely.

Q

=

Numerous marks when you were in the vicinity at

4:00 o'clock and in the vicinity & little after 8:00 o'clock

A >Yes, sir.

Q You don't know how many, Just numerous ones?
A That is corréct, sk,

Q | When you were there at A:OO otclock were you

driving on Route T?

A No, sir. I came north on 28 and west on Route
i

Q You came down here (indicating)?
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A
Q
A

Q

A
Q

A

Q

A

traveling.

2]

A

Q

Yes, sir;

Did you stop at the stop sign here (indicating)?

Yes, sir,

When you stopped there, before you moved out

on to Route 7, didh't you have to go up Just a dight incline

from 28 on to the crown of Route 7?

No, sir.
It is absolutely flat?

Yes, sir.

Where were you going at 4:00 o'clock as you came

' down this way to west on Route 77

Routine patrol, sir.
You were working what hours that day?
Scheduled to work 4:00 to 12:00, sir,

You just had gotten on duty?

No, sir, I had come out earlier and was Just

T see., And was that 4:00 o'clock time, is this

the first time you came down from here (1hd1cat1ng)?

On that day?
Yes, sir.
Yes, sir,

MR. SLENKER: That is all the questions I have,
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MR, LEWIS: May this witness be excused?

THE COURT: Yes, you may be excused.
MR, LEWIS: Thank you very much,
(Witness steps down.)

MR, LEWIS: 1If 1t please the court, with the
exception of the lady from Fairfax Hospital that is my casec,
Rather than hold the court up I would like permission to
reopen my case just for her testimony when she shows, I
was assured she would be here before now, In the altern-
ative I would ask the court to give me some brief time to
wait for her.

THE COURT: I will let you reopen your case,

MR, SLERKER: If Your Honor please, I have a
motion,

THE COURT: All right., Would you approach the
bench?

BENCH CONFERENCE

THE COURT: You have a motion to strike,I take
it ,which I will overrule and note &our exception and let
you argue it completely at the conclusion of the case,
Unless you have sométhing that I am not aware of but I
think I have heard enough to let it go to the Jjury. It is

just a routine motion to strike,

B1is




Your Honor please,

j?bwé28

MR. SLENKER: I don't think it is routine, if

if you consider the statute., That is

§.286, the corroboration statute in the death claim. It is

not a facetious motion at all,

wiltness is here,

the court,

Whereupon,

THE COURT:

MR. LEWIS:

THE COURT:

Let me see this, I think your

You hand me that statute, 1f you will,

IN OPEN COURT

I have my next witness, if it please

You may proceed,

HELEN SAUNDERS,

being first duly sworn, was examined and testified upon

| her oath as follows:

DIRECT EXAMINATION

BY MR, LEWIS:

Q
A

Q
A

Q

Would you

state your full name, ma'am?

Hel en Saunders,

And you are the designee of the Fairfax Hospital?

That is rizht,

And are you familiar with the hospltal records

of Feirfax Hospltal?

A

Yes, I am,
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THE COURT: ,The court will overrule the motion

with the exception, '

MR, SLENKER: May I have an exception?

THE COURT: Certainly. You may proceed,

MR, SLENKER: I call Mr, Hawthorne.

Your H;nor, may we approach the bench before
proceeding?

BENCH CONFERENCE

MR, SLENKER: Your Honor, I am not sure if I
stated adequately in making the motion but on behalf of
the defendant I would like the record to show that the
motion was predicated upon the statute which I belleve is
8.286.,

THE COURT: Yes,

MR. SLENKER: The fact is, there 1s no corrob-
oration of the plainti’f's testimony in this instance at
all aﬁd that therefore it cannot go to the jury because
such a submission would contradict the terms of the
statute,

THE COURT: What about Sergeant Ogburn's

testimony? :

MR. SLENKER: That doesn't corroborate anything.

He stated he didn't know where elther one of them were.
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THE COURT: All right.

MR. SLENKER: May the record show that there waé
:no argument on the motion and 1t was Just overruled to
which we had an exception,

THE COURT: I told you I would gilve you an
‘opportunity to argue the motion and go ahead with 1t. |
;Now, instead of having one recess after another and running
' the jury in and out I am going to give you an opportunity
‘ N to argue the motion fully and I will do that at our first
recess, I Just want to go ahead right now so we wouldn't
be running the jury in and out.

MR. SLENKER: I misunderstood.

IN OPEN COURT
Whereupon,
HARRISON G. HAWTHORNE,
being first duly sworn, was examined and testified upon
‘his oath as follows:
DIRECT EXAMINATION

BY MR, SLENKER:

Q Give us your full name, sir?
A Chief Master Sergeant Harrisoan. Hawthorne,
United States Alr Force.

Q Where do you live, 8ir?
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A Broad Run Farms.

Q How long have you 11Ved there, sir?

A Eight years,

) And you ere in the alr force, are you, gir?

A I am,

Q How long have you been in thé alr force?

A 26 years, |

Q Directing your attention to October 16 of 1968,

Mr. Hawthorne, at about 8:00 o'clock in the evening, could
| you tell the coﬁrt and jury where you were at about that
‘knur?

A I am & member of the military service and as a
result I have PX and commissary privileges. On that night
my wife and I had been at Cameron Station to the commissary,
which stays open a Wednesday and Friday night. My wife
works, 1 work. We had been shopping and we had returned
home and I wes carrying the grocerles in out of the car
and I was on the breezeway ﬁhen I heard a crash and
immediately ran out the door into fhe yard where I could
look down at the intersection of Route 7 and Sully Roadf

Q Preceding the crash that you heard, Mr. Hawthorne
did you hear any other unusual sound?

A Yes, I could hear a squeal.
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Q A squeal?
A Right.
Q Can you give the members of the jury an idea

as to how long the squealing sound existed prior to the

collision?
A I would say & couple of seconds, anyway.
Q Where is your house with reference to the
\

intersection of Route 7 and Route 287

A It is in Broad Run Farms, thg second house
fdown on the right as you entered Broad Run Farms.
Q So, you come in this drive here (indicating)

and you are the second house on the right?

A Right, right.

Q Now, can you see this intersection from your
house?

A ~I have & breezeway and on the south side of the

breezeway there 1is a garage and that obstructs you from .
seeing the intersection unless you look out the door.,

@ All right. After you heard the noise on the

- 16th where did you go?

A I went right out in the yard.
Q In which yard?
A My front yard.
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Q Where with reference to your yard?

A Front yard.

Q In the position where you were in the front yard
could you see the intersection?
A Definitely., Soon as I got my head out the door
I could see 1t.
| Q Could y»ou also see Route 7 for a distance going

back towards Falls Church?

A Yes, sir.

MR, LEWIS: Counsel is leading his witness and
I don't think, under the circumstances, that ought to

be permitted.

THE COURT: You are.

BY MR. SLENKER:

On that occasion did you see the intersection?

Q

A ‘I did. -

Q Did you see anything else around the intersection’
A

Nothing whatsoevér.

Q Tell the members of the‘Jury if you can see Route

7 from your front yard?

A Yes, sir.
Q What portion of Route 77?
A If I walk out abaat ten feet I can see from the
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bridge up to the top of the hill going east.

Q That would be towards Falls Church?
A Right.
) Oon that evening, when you got out there, did you

see anything on Route 7 in that area?

A No, sir. There wasn't a light in sight,.
Q Was it dark at that time?

A Yes, sir, |

Q What did you do after that?

A I jumped in my car and drove down and saw

.nothing at the intersection.

Q How did you get to the intersection?
In ny car,

On what street?

What street?

"Yes, sir.

'

I went down the driveway which goes right out

> o » O

'of Broad Run Farms and went'straight down Broad Run Farms,

crossed Route 7 and went up Sully Road.

Q Why did you go up Sully Road?
A I knew there was a crash somewhere in the area
and from the top of Sully Road you could see a pretty good

view of the countryside.
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Now, hearing the crash and squeal, the crash

'and the more or less whistle, I thought maybe an airplane
had crashed.

I would 1like to make a further statement on
‘that.

MR. LEWIS: Your Honor, it exceeds the scope of
the questlon, if it please the court,

'BY MR, SLENKER:

Q Try to answer the gquestions directly, if you
can?

A I heard a whistle, okay.

Q Did you hear a whistle?

A Yes, I did.

Q At what point in the event?

A After the crash.

Q "And now, can you tell us how long the whistle
lasted?

A Very short perioﬁ of time.,

Q All right. Did you heaf any other unusual sound

-at that time?
A No, sir.

Q Once you got on 28 or Sully Road here where did

'you go and what did you do?
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A I went to the top of the hill where I could look

down over the countryside and I could see nothing in sight,.
| Se, I turned around and came back down Sully Road and
drove over the triangle there between the turn off and
Sully Road. There is -=

G Would you come down and show us on this diagram,
once you got in your car and started back down Sully Road
where you went and what you did?

A Coming down here I drove over to where my head-

lights would shine down into this iavine on that side,

Q What d4id you see?

A ' I saw a car down over the embankment.

Q Where was the car situated,sir, as best you
recall?

A There 138 a trail that comes throﬁgh here and

there 1s akculvert that comes back on Route 7 and this
car was straddled on that onerete culvert,

Q What did you do after that, sir?

A There was & young gentlémah up-here that said’
sir or sarge, I don't know which, there is a car down
@ over here and there is a tractor and trailer over on the

other side,

Q Thereafter, what did you do?
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A I didn't get out of my car., I drove directly

across and blew the horn back at my house and my wife met
me at the door when I got in there and said there was an

accident down here, to call the rescue squad and the

police,
Q Then what did you do?
A I backed right out of the drive and went down

here and parked my car over here and went down over the
embankment there and I found a State Trooper in the car.

) Did you speak to him? |

A Speak to him? When I found him he had the left
door open and he had his left foot out. He was trying to
reach ground down there apparently and he had blood down
over the front of his face and I said stay in your car or
‘stay where you are, I have called the Steriing Park Rescﬁe
Squad, they will be here very shortly and will take you
to the hospital.

When I told him that he got back in and through

his hand up to ne. ;

Q Where did you then go and what did you do?

A I came back up the bank and.there was Jessle

Anderson and there was somebody else there at the time and

I said there i3 a State Trooper in the car down there and I

e
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'went immediately across the road and went over there to

try to find the people or persons or whoever 1t was in

r the truck,
Q Did you find that?
A Yes, sir. After some looking around with a

flashlight in all the trees and everything of the wreckage,

I did,
Q You found the operator of the truck?
A I found who I presumed was the operator of the
- truck,
Q All right, sir., What did you do after that,

- Mr., Hdawthorne?

A I yelled over to the people to get a stretcher
down there. T checked his pulse and found no pulse and
yelled to them to get a stretcher down there.

Q ‘Were there any traffic lights on that inter-

section on that evening, Mr, Hawthorne?

A Yes, sir. Right.there (indicating) on the
intersection, —

) What color are those lights?

A They are traffic lights continually fleshing. .On

Route 7. they are amber and coming down Sully Road up

Broad Run Lrive they are flashing red.
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Q Is there a stop sign over here as well?
A Yes, sir,
Q Can you tell the members of the Jjury about the

contou: of Route 79

A The way'it was then?
Q . The way it was on the 16th of October, 19682
A It was standard two lane highway and there 1is

'a crown in the center of the road as they build all roads
‘on a straight line and Sully Road had a slight dip in it
as it came up to Route 7 and there 1s an incline on the
other side on to Route 7.

Q All rizht, sir. Did there come a time when you
ieft the truck down in this area here and went back up to
Route 77

A Yes, sir. I was down there and étayed down
there withkthe truck driver and after 1 yelled for them
to bring a stretcher on down there, they came on down with
it and I stayed there until we got the truck driver out
:of the truck.

Q All right, sir, On that occasion did you
observe this area right in here with reference to what was
son the surface of the highway?

A Yes, sir,
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Q Would you tell the members of the Jury what

you observed with reference to marks on Route 7 and marks
on Route 287 |

A There were marks here (indicating) that started
directly under the traffic light,

@ Can I interrupt you? How far would you say the
marks started right under the light? Where did the 1 ight
hang with reference to a straight line on this angle heré,
jrunning from the eastern edge of 28 going r;ght straight
across Route 7, where does that light hang from that
intersection from that point?

A It hung in the center of the intersection.

G All right, And the marks you saw in the inter-
jsection you say started right under the light? Where did
they go?
| A The skid marks started directly under the light
and they went off in a straight line, off and over the
embankment. Now, they were duel skid marks indicating duel
wheels on the vehicle,

Q Were thsre an?*other marks on Route 7?

A There were two marks over here (indicating)
that turned out of Sully Road and came out aways and

ended,
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Q Were there any other marks that you observed

rthat night?
A I don't recall any other, sir,
Q You indicated they were --
MR. LEWIS: Objection., It is leading, if 1t
please the court. Counsel has been very precise on that.
THE COURT: Let him put the marks on there.
BY MR, SLENKER:

Q All right. Can you put the marks on there you
' saw on Route 28,on there?

A Yes, sir. These started over here (indicating)
and came around and very even as they turned., They were
'very even indicating --

MR. LEWIS: Objection, 1f it please the court.
That 1s & conclusion on the part of this witness,

THE WITNESS: I am not an artist and T am telling
you that these marks were parellel to each other, not as
I am drawing them,

THE COURT: That 1is fine.> He just objected to
what they indicated because the Jury will have to determine
 what they indicated.
| BY MR, SLENKER:

Q When you saw these marks and looked at them,
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‘tell the jury how they appeared with reference to lightness

or darkness?

A They had been made very recently.
MR. LEWIS: Objection, if it please the court.
THE COURT: That is a conclusion, too. You wiltl

have to say what‘they showed, how they locked on the road

rather than whzn they were mede.

MR. LEWIS: And I would ask that that be stricken.

THE COURT: It 1s.

MR. SLENKER: If Your Honor please, I think

counsel asked one of the officers --

THE COURT: Let's get this witness first., Let's

not go back and find out what was done before. We want to

| get the evidence properly laid before the Jury.

THE WITNESS: These marks were very dark and on

the outside of the turn on each one of the wheels there was

BY MR. SLENKER:

Q Can you show us on which edge of the marks that

 you put on there, sir?

A Yes, sir, It was on this edge (indicating) on

' this side and it was on thils edge (indicating) on this slde

of the other mark,
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About how long were these marks, sir?

A I would say. 25 feet, maybe 30,

| Q Where were the ends of them? This end here

- (indicating) with reference to the other marks on the
highway, on Route 7%

| A With reference to these marks, these marks d4did

not come out and intersect the other skid marks.’

g They did not?
A They did not,
Q A1l Bght, sir. Now, how long had you been at

the scene where you saw those marks?

A These marks I saw as I crossed Broad Run or
crossed Route 7 and 1 didn't‘pay any attention to them,
There 18 marks all over the road and you don't pay any
. great deal of attention to anyvskid marks anymore unless
you see sone vehicle around and I saw none,

Q Were there marks on Route 7 in the vicinity of
that intersection that you saw in addition to those you
described?

A There were some marks over here (indicating)
that were led off of the highway.

Q Is that intersectlion an active lintersection?

A Yes, sir.
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Q When you came home from the commissary how did
:you approach? Did you go by that intersection?

A Yes, sir. I came right down Route 7 and turned

right in Broad Run Farms,

W@

Do you recall on that occasion il you saw any
marks on the highway on Route 7?7

A No, sir, I noticed none.

Q When you got up the second time to the scene
‘of the accidenﬁ did you hotice any corn on the road?

A - Oh, yes. There was corn all scattered, thrown
all over Route 7. I won't say all over Route 7, no, It
i was heavier on the right-hand side of Route 7 than it was
on the left-hand side but the majority of the corn was from
the center over to the right-hand side of Route 7.

] ~Could you give an ldea, Mr..Hawthorne, back
east toward Falls Church where 1t started dependihg on
which direction?

A The corn wasn't back in this direction (indi-
cating), It was from this 1ntersection, oh, I would say

10 or 15 feet beyond the intersection up for quite a dis-

¢ tance,
Q All right, sir., How long were you there at the

ccene of the accident overall?

pivr
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A 1 was there from the time that -- well, I was

‘there and left and went home and came back and I waz there
:until probably ten minﬁtes after nine,

Q Did you talk to any police officers while yaou
‘were up there?

A Yes, I did., Now, this Jessie Andersoin was some
'kind of speclal department or special officer or something.
MR, LEWIS: If it please the court --

THE COURT: You can't say what your conversation
was, He Just asked you ii you talked to the police. That
- just regquires a Yea or no answer,

THE WITNESS: If I see a policeman and he is
not a uniformed policeman how do you know he is a pclice-
man?

THE COURT: Just try to answer the question,

THE WITNESS: I saw nobody in uniform that I
- could recognize as a policeman,

' BY MR, SLENKER:

Q Did you, during any time during the course of
jthis'see anybody in ﬁniform there?

A Yes, sir.

Q What type of police officers were they or where

were they from, if you know?
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A There were qulte a few before I left there.

_There were quite a few state troopers and there were some
{members from the sheriffts office.

Q All right. Did you talk to any of the state
troopers that night?

A I talked to one that I found out later was a

state trooper. He was not in uniform,

& Later on did you talk to any police officers?
A That night?

Q Yes.,

A No, éir.

Q How about later on or the next day?

A Wait a minute., I retract that statement. I

. did talk to this one that I mentioned that was in civilian

‘elothes that I did not recognize as a state trooper.

G D1id you know his nane?
A I found out later that it was McNeill.
Q All right. After the 16th of October did you

have ocecasion to talk to any of the troopers?

A Yes, sir,

Q Where did that take place?

A That took place in my honme,
Q Who came there to see you?

K1Yy




A Trooper McNeill and another trooper whom I did

not know,
Q What time of the day or night did this occur?
A About 8:00 ot'clock.
. .

When they got to your house what did they do?
MR} LEWIS: I don't see the materiality of that,
1f it please the court,

THE COURT: Go ahead;

MR. LEWIS: What is thevreleVance to Trooper
Whitmer in this instance?

MR, SLENKER: He was there in connection with
the investigation and that was the purpose which Trooper
McReill came down to see this man,

MR, LEWIS: What d4oes fhat have to do with this
case? ]

MR. SLENKER: I am not asking what Trooper
McNeill said.

THE COURT: He was there so --

MR. LEWIS: T will stipulate that somebody came
and talked to him,

BY MR, SLENKER:
Q On that occasion did you talk to him?

A Yes, s8ir, I dld.

s
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Q What did you tell him with reference to what

| you told us heré?

A Well, I remember some of the questions that --

G ‘I don't want the questions that McNeill asked:
you, |

A I tried to tell them Jjust what I Mwe told here.

I don't remember anything that I didn't tell then that I
| haven't told now,
Q All right. ©Now, may I ask you sir, that on the
f e vening of the 16th when you saw these skld marks here
(indicating) were there numerous other marks in that =rea?
| A ~ No, sir. ?hése marks were very distinguishing.

If there had been some faint ones I wouldn't have noticed
them but I saw and remember no other marks other than the
two coming out of or going into Route 28.

Q When Trooper McNeill came to:your house did you
tell him about those marks? |

A I aid, sir,

MR, SLENKER: Your witness, HMr. Lewis;
CROSS EXAMINATION

BY MR. LEWIS:

Q Why don't you take the stand, if you will, sir.

If it please the court, may I write on U by the
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black line for the record so we will know which witness

put them on. I am going to write an H in red and it stands
for Hawthorne, for the mark that Mr, Hawthorne made on
that.

As I understand your testimony, Mr. Hawthorne,
the marks that you say you noticed dldn't show up with any
other marks, is that your testimony?

A That is fight.

Q All right, sir. Now, when you came home from

toing to the commissary you didnt*t go by that stop. You

(10

¢ame here and turned right, didn't you?
A That 1s righf. |

Q And is 1t your testimony that you were keeping
& watch in this location when you made a right turn on to
Broad Run on_your way home from the commissary?
A Repeat that question.
Q Yes, sir. You weren't even looking in this
direction when jou came home from the commissary, were you,
sir?
A .Hell, I try to watch the road but I didnt't
specifically look up Route 28 or anything like that.
Q What I am saying is that something could have

peen there and you might not have noticed it,isn't that
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e fact?
A It could be, yes.
G Now, you seen a number of photographs of this

interncction after this accident, have you not?

A I have seen some photographs of the iﬁtermecuion,
L;res;.

Q Aﬁd the skid marks or the marks that you say you
saw on the road do not show up in any of the photographs
that you have of.the scene, do they?

A Mr. Lewlis, I testified before in this court and
‘I testified at your preliminary hearing. In one picture
you showed me there is & possibllity that some marks shown
‘there could be skid marks. They are not plain enough to
distingulsh as skid marks‘and I will not say that they are

normal. I would say that they are not.

Q So, you are not able to ldentify any of the marks

‘with any degree of certainty, those are the ones that you

saw that night, is that your testimony?

A No, sir, that is not my testimony. My testimony
‘is that there are some marks in one of those pictures buf
to distinguish between them as skid marks or anything else
‘I will not say the are nor will I say they are not.

Q Well, if you cannot say that they are and you

g1Y§




cannot say that they are not, can you say that you could

‘identify them under those circumstances?

A I said that I could not say that they were skid
marks or were not but there are some marks in the plctures,
G All right, sir., Just éne minute, Your Honor,

| THE COURT: Suppose, since this 1s going to take
a 1ittle while that we break for lunch at this time, I will
ask you to be back at 1:30, You could check through those.
MR, LEWIS: Yes.

THE COURT: I am sorry to hold you, sir. e will
reconvene at 1:30 and gét your testimony over as soon as
possible. We will recess until 1:30

(Whereupon, at 12:30 o'clock p.m., the luncheon
'recess was taken.)

AFTERROON SESSION

BY MR, LEWIS: |

Q Thank you, Your Honor., Sir, as I understand i£
your house is located some 1ittle distance back from Route
‘7, is that right?

A I believe on the deposition that I stated it was
approximately 200 yards from the intersection.

Q Roughly, that is twice the distance of a foot-

ball field?l
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A I am not familiar with a football field to

that extent, Mr,. Lewis.

G T also understood from what you tell us, you
could see up and down Route 7 from your house, 1is that
Gumr testimony?

A My testimony was that I didn't see a light.

Q I am not asking what you can see but the scope

of your vision from your house, that is my question right

| 1NnowWY?
A My testimony --
Q can you see down to the bridge?
A I could see from the bridge up to the top of

the hill going east.

Q You can see the bridge down here (indicating]
and up to the top of the hill on the other side?

A Yes; sir,

Q All right, sir. I show Yyou exhibit number 17

and ask you where your house is, in fact, in that plcture,

sir?
A My house is the second one on the right as I
testifled? |
Q Would you come -- is it §1sib1e.in that picture?
A Yes, part of 1t 1s.
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Q WOuld‘you show that to the Jufy?

THE COURT: .Is that an exhibit?

MR. LEWIS: 17 in this case, Judge,

THE COURT: All right.

THE WITNESS: Mr. lewis, I am here to testify.
'I am not here to wait on you, If you don't mind I prefer
that.you show this to the jury.

BY MR. LEWIS:

Q Is this your house?
A That is part of my house, yes, sir.
Q This 1s the house he is indicating, right

here (indicating). At the end of the house 1s a window.
THE COURT: What 1s the exhibit number?
THE WITNESS: There is one large tree between
' my front door and the vision I stated.
MR. SLENKER: Yes. The photograph was not
:offered and thereafter the hospital record was plaintiff's
17, 18 my record of it.
THE COURT: Make that Plaintiff's 19.
(Photograph was marked as
Plaintiff's Exhibit 19.)

~ BY MR. LEWIS:

15/
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Q Exhibit Number 19 then, this 1s the house. You

could see the end and the window, this 1s your residence,
iz that correct, sir?

A Thaf is right.

Q There are a number of trees, are there not,

' between your house and the bridge as shown in that photo-
graph?

A There is one, what I would call a tree. There
are some other small bushes, saplings or whatever you want
to call then,

Q Well, all of this shrubbery from this stop sign

over to where the truck 1is located, are they not?

A There is shrubbery in there, yes.
Q All right. And when you say that you can see,

that the shrubbery does not interfere with your vision
towards the biidge -

A I didn't say that., It didn't interfere. I
said I could see. |

You don't have a clear field of vision?

s
ot

A There is some bushes through there., If you look

and really want to see,

There are some bushes and the tree is the other

Q

13

way?




A No.

“ No? Are you sure about that?

A You say the other way. What do you mean, the
other wny?

? In this direction (indicating). We are talkilng
about vision on Route 7.

A Yes. U§ above, on Route 7 there are some
- trees up there,

Q How about between Broad Run Farms here, this
road here (indicating) and the top of the hill where you
could see, you say you could see?

A There are a couple of trees in my nelghbor's
yard, There are some down close to the road which do not
interfere with the vision of Route 7 and there is a couple
up by his house,

Q Ali right, sir, So, there is shrubbery between
your place that you say you were standing and the top of
the hill, is that correct?

A Definitely. There are some but there is nothing
to really obscure anything big as a car on Route 7.

Q All right, sir. 1 show you & photograph which
is marked Haythorne Deposition Exhibit 2 For Identification

and ask you whether thils plcture shows the truck skid marks
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that you say that you observed that evening?

Q All right, sir. That photograph also shows the
Sully Road, Route 28, as it enters Route 7, does it not?
| Yes, 1t does,
And it shows this quite far, does it not?

Yes, it does.

o = O »F

A This looks like them, Yyes.
Doec it show the skid marks that you have draﬁn
on this picture?
A Mr. Léwis, I know a little about photography.
We use that in the air force today. If you want to hilde
something you could get it down to the piain of the field
'as shrubbery, that it will not be revealed.
Q ‘They are not revealed are they?
A You could bearly see the painted marks across ‘
|

there and I am sure if the angle that the road slants away,

you could see nothing.
Q They are not shown in that picture, are they?

A There is something here that reveals skid marks

' that I will not say are not skid marks and I will not say

they are.
Q Are they the marks you have lined on here?
A 1 said that at the deposition, that they could be.
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Q But you couldn't identlfy --
A I will not identify them as skid marks. I will
not identify them as not being skid marks,

Q But you drew & little arrow toward the spot that

'you say something 1s there?

A Yes.

Q All right., Now, you show in this dlagram these

marks coming a good ways out and not to far from the end

of the mark is on Route 7. This place here (indicating)

shows on that photograph clearly, does it not?

A The double line?

Q Yes, sir.

A Yes.

Q This end of your skid marks don't show in thils

picture t hough?

A I might also say I think the skid merks are not
nearly as plain, the truck skid marks are not nearly as
plain as they were that night. |

Q All right, sir. If it please the court, I
‘would move in evidence as Plaintiff's Exhibits --

THE COURT: 20,
(Photograph was m#rked as
Plaintiff's Exhibit Number 20

and received 1n evidence.)
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;BY MR, LEWIS:
Q Now, Plaintifft!s Exhibit 19 is Sully Road,
Route 28 as it comes out into Route 7, 18 it not, sir?
A Yes, it is,
| @ All right. And that i1s one of the places that
‘you looked at an earlier time, 1s it not?
A Yes.
Q Now, do the skid marks or the marks;whatever
they were that you drew here show in that picture?
A There are some marks in this picture that I
:will not say are sklid marks, acceleratioﬁ marks or anything
' but there is a mark across the center line,
Q You say there is & mark in that plcture that
| you could say is the one that you saw that evening?
A No, that 1s not what I said.
Q Well, o you see any marks in that picture that
 you could identify as the mark that you have drawn on
Plaintiff’s Exhibit Number 17
A I cannot positively identify any marks here, no.
Q Well, can you point out that you could tentative-
‘ly identify?
A Yes. There 1is8 a mark across the double lane

line, close down to the white line, That picture was
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taken the day after the accident because I remember seeling
- khe truck there that removed the trailler., Thatl was about
20 hours afterwards.

G But the long marks don't show in thia plcture
do they, sir?

A I can't distinguish them, sir,

Q But the area that you have in here, that you
made your mark is shown i1n that photograph, 1s it not?

A Yes,'sir; and once again --

Q

]

Please forgive me, sir.
THE COURT: Mr. Slenker will have some other
‘questions that he will prcbably ask you,

BY MR, LEWIS:

I

Q Now, I show you a photograph which is marked
Hawthorne Depdsition Number 1 For Identification which is
also the intersection, 1is it not, sir?

A Yes, 1t 1is,

Q Now, the marks that you saw are not visible in

' that picture either, are they?
‘A No, they are not.
- MR, LEWIS: IT it please the court, I would make
- this 207
THE COURT: 21,
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(Photograph was marked as

Plaintiff's Exhibit Number 21
and received in evidence.)
MR. LEWIS: I am making the 21 in red in the
upper right-hand corner on the back.
MR, SﬁENKER: Are these police photographs?

MR, LEWIS: Yes, sir, they are part of the

group.

BY MR, LEWIS:
Q Now, I show you a photograph that is marked

Hawthorne Deposition Exhibit Number 5 For Identification

and ask you whether the marks show up in that photograph?

A No, I see no marks in this photograph(
Q All right, =ir.
A I dOmnot see the truck tire marks either,

MR. LEWIS: 1If it please the court, I move

ithis as our next exhidbit,

THE COURT: 22,
(Photograph was marked as

Plaintiff's Exhibit Number 22
and received in evidence,)
MR, LEWIS: I am putting 22 in the upper right-

hand corner in the back in red.

Y




EY MR. LEWIS:

Q Aside, sir, from the place that you put the

area in the one photograph where you say you can't positive-~
1y one way or the other whether or not there 18 the mark,
beside from that you have never seen a photograph which
'shows the marks that you have drawn on there, 1s that
correct?

A That is not correct. I stated that there were

marks in one photograph that I would not say were --

Q I say, aside from that one?
A Or were not.
Q But aside from that one, may or may not be, no

 other photograph contains any marks that could identify as
representative of those that you saw theré, is that correct,
sir, is that your testimony?

A I said that is correct,

Q All right, sir. Now, when 4id you say that you
first observed these marks, sir? |

A When I crossed Route 7 going to the top of the

' hill, the fifst'time. | |

Q And when was the ﬁody brought up from the truck,
about what time? |

A 8:25,
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Q 8:257
A P.m,
Q And when did you say you feel that you arrived

ot the scene?
A Well, I told you that I went through there and

went to the top of the hill.

Q When was that?

A That was the first time.

Q What time was that?

A I imagine between one and two minutes after I

heard the crash. -

Q And-ﬁould yoﬁ give us an estimate about what
}time you say that was?

A 8:06 or 8:07.

Q And you say Mr, Marcum's body was brought up
:about 8:257 | -

A 8:25, that is affirmative,

Q All r;ght, gsir, Are you.sure that you observed

'these marks at the time that you drove down Sully Road?

A Yes,'sir.
Q You were looking for an airplane at that time?
A No. I was looking for any kind of a crash, a

| 1ight that would indicate & crash.
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A No. That was the first thing that popped in

Q You thought 1t was an airplane crash?

iy mind after I heard the squeal, the crash and the
shistle. An airplane generally disintegrates when 1t
nits.,

i~ Did you testify earlier that you observed these

skid marks right after you brought up the body from the

truck?
A I observed them, too.
Q Let me read you your testimony and ask you

whether it 1s cbrrect. "Question: When did you observe
these skid marks? Answer: Right after I came up, right
after we brought the truck victim up. Question: The
night of the accident? Answer: Yes, sir."
A I observed them then, yes.

MR, LEWIS: That 1s all the questions I heave,
Judge.
REDIRECT EXAMIRATION
BY MR, SLENKER: |
Q Mr. Hawthorne, you wanted to answer something
about Plaintiff's Exhibit 20, You were going to say
something further when Mr. Lewis cut you off, -

MR, LEWIS: If Your Honor please, that 1s not a
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duest lon at all. He has to ask the witness a question.
THE COURT: Do you have a question?

MR. SLENKER: Will you tell us what you were
¢oing to say on that occasion?

MR, LEWIS: ObJection.

THE COURT: I think it 1s permissible. He did
&ant to explain hls answer, | |
THE WITNESS: These marks are»very faint now.

[ don't know when this picture was taken but it was
sbvioulsy taken the next day, maybe 24 hours later but the
truck marks are not nearly as vislble at this time as they
sere that night nor are any skid marks visible over theilr
coming out of Sully Road.

MR. LEWIS: If it please the court, he 1s
arguing the case.

THE WITNESS: I would change that to refer to
them as acceleration marks.

BY MR. SLENKER:

Q When did they remove the crulser from the scene,
11f you kKnow?

A The crulser was removed that night., It wasn't
there when I went to work the next morning.

Q How about the truck?
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A The truck was removed the following day. I

think they brought it up out of there just before I got

Home which was approximately 4:30.

& Now, may I show you Plaintiff's Exhibit Number

o

1 that Mr. Lewio asked you about and are these the marks

N

hers that you referred to as having had seen those that

night?
1
A Yes, sir,
] Can you tell the members of the Jury approximate-~

iy how far these were into the intersection with reference

to the double lines here?

A The skid marks started directly under the

traffic light and the left-hand skld marks were almost
‘o the center of the highway and they beared off in a
straight direction down off in the bank,

‘ Q All right. KNow, the ones, again referring to
Plaintiffts Exhibit 21, i notice that there is a white

line that appears in the right~hand side there?

A Yes, sir.,

Q That is a line that comes out on Broad Run Drive,
is 17 |

A Yes, sir,

Q How far does it come from the side there ?

| ﬁ}@)
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A The road turns west there and it 1s -- 1t has
all been changed since that time. I would say it was about

12 to 15 feet wide. Two cars could get on it at that time.

street 12 to 15 feet?
A Yes, sir.
of Broad Run Drive how far would it have been up to these

marks here in the westbound lane that appears in these

pictures?
A Oh, this wasn't yesterday, ladies and gentlemeﬂ.
VQV If you cannot answer it -~ |
A I will try to answer any question asked me to

the beet of my ability and I would say it would be about

18 feet,
Q About 18 feet?
A Yes, sir,
Q Now, forgetting the photograph on this diagrem

here, is this white strip coming out here, is that roughly

YA

Q Now, that is on Broad Run over here (indicating)?
A Yes, sir,

Q Where you seen the truck?

A Yes, sir.

Q So, this white line here came out into that

Q Now,‘from the end of that line out in thé center
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the way 1t was on Broad Run the night of this accident?

A Yes, sir.

Q And were the marks that appeared in that photo-~
graph out here some 18 feet from the end of 1it? |
A Maybe not 18 feet but I would say those marks
Qngle off well from the eastern edge of that white line
that you are shcying me there, I would say that 15 to

18 feet, yes.

@ It would have been up here (indicating)?
A Yes, s8ir.
Q All right, sir. Now, the light that was there

énd under which you say these marks were, is that the light
that appears here in Plaintiff's Exhbit 19, is that the
;overhead light? |

A Yes, sir.

Q Row, there appears to be two lights there, oné

there and one here?

A Yes, slr. ‘
Q Wwhich one of those did the marks start under?
A The marks started under the iight that was in the

westbound lane,
Q@ All right. DNow, would you turn the photograph

| around here. Those are the two lights, are they not, sir?

A1




what exhibit?
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Q And which one of the two do you say they were

A Yes, sir.

‘under, where the marks started?

A Under the light over here (indicating). There

18 a cable that goes across from these two poles on which

;these lights hang.
Q As to these two, which one does the marks start
‘under?

MR, LEWIS: Excuse me. That is the third time

fhe asked the queation. I think he 1s leading the witness.

THE COURT: Did you point out which one?
MR.'LEWIS: He sald the One.in‘the westbound
lane. v
| THE COURT: Could you point ouf on the photo-
graph which one it was?
THE WITNESS: This one (indicating).
THE COURT: You want to circle 1t2 That is on
) ]
MR. SLENKER: Plaintiff's Exhibit 19. ;
THE COURT: All right. |
THE WITNESS: For the benefit of the Jjury --
MR, LEWIS: 1If it please‘the court -~- |

THE COURT: Let him explain.
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THE WITNESS: There are two poles and there is

alcable that hangs across there that suspends those two
lights. |

MR. SLENKER: Thank you, Mr. Hawthorne.

MR, LEWIS: I have no further question, Your
Hﬁnor.

Is}

THE COURT: Thank you, Mr, Hawthorne. You may
é finally excused,
(Witness steps down.)

MR. SLENKER: I call Troy Marcum.

Whereupon,

b

TROY MARCUM,

sing first duly sworn, was examined and testiflied upon

his oath as follows:

DIRECT EXAMINATION

¥ MR. SLENKER:
Qv Would you 1dentify ydtrself,.please?
A Troy Marcum,

Co

Where do you live, Mr. Marcum?
Middle Road, Leesburg.'
was Roy Marcum a relative of yours?

Twin brother,

O O P

Sir?
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Yes, sir,

What type of work did Roy do?
Farmer,

Same type of work that you d1i4?
Yes, sir.

On the 16th of October of 1968, Mr. Marcum,

wﬁll you tell the members of the jury where you were

i

working that day.

|

v
{
!
1
]
H
I
]

A

&

‘dock,

Q .

A

> O > O

Seneca Farm,

Who all was working down there?

Me and my brother and two hired men.
What were you doing?

Sheliing corn.

What time did you go down to go to work?

He went down there before I did. 8:00, ¢:00

When was the last time you saw your Brother Roy

on that day?

Avbout 4:00 ofclock that evening.

Where was he and what was he doing?

Shellihg corn.,

Did he have any vehicle down there with him?

A truck,

2




What kind of truck?

Tractor and‘trailer.

What kind was 1it?

Red International.
Q I show you these documents that have previously
been admitted in evidence as 17 and 18 and ask you 1f that 4i:
the truck he had down there?
A Yes, sir,
Q Did there come & time when that truck was in an
ac¢ident? |
A Yes, sir.
Q Where were'you'when you learned about the
cident?

A Hospital.

Q I beg your pardon. Where were you when you

eard about the accident?
A 1 was up to the hospital.
Q Why were you up there?
A My father was up there,
MR. LEWIS: }OhJection.
" MR, SLENKER:
a About what time was 1t?
A The BeVerly Hillbillles were on television. I
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|

J
rpmember that.
qQ You don't know what time 1t was?

|

1

| A Between 8:30 and 9:00, I suspect.

| Q Now, in this photograph right up 1in front, under

|
Qhe medallion is there a name?

; A Roy.
; Q That was your brother's name?
i A Right.
Q Was he known as Roy or as Frea?
| A Roy.
g Q As Roy?
1 A Yes, sir.
i Q Now, did you have a truck?
j A Yes, sir. »
1

Q Did you have your name on your truck?

j A Yes, sir, same place,
i Q Was it the same type of truck?
1 A Yes, sir, same,
Q] Was your truck and were you involved in an

|
|
| o
1acc1dent on the 16th of October 19687
A No, sir.

j
|

'when you left?

Q All right. What was Roy doing down at Seneca.
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Shelling corn.

Did you talk to him?

A few words,

Had you been down there with him all day?
Yes, sir,

During the course of that day had he complained

about anything being wrong with him?

No, sir.
Did he do the usuall amount of work?

MR, LEWIS: Objection. I don't know where

leading. It is areas that are truely inadmissible.

THE COURT: I don't see there'is.

SLENKER:

Now, after the accident nad occurred did there

time when you saw the truck and the car?

Yes, sir.

When did you see the troopers car?
Following day.

And where was it?

Locked up.

Where?

Down at the Ember J. Motors.

Were you a&ble to get in and see 1t?
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A Yes, sir,

Q I show you this document and ask you if you can

|
identify that, sir%

|
|

A Yes, sir, that is the car.

Q That i1s the car, Was it generally in that

condition when you saw it the next day?

A Yes.

MR, SLENKER: Your Honor, I would like to have

th%t for admission into evidence.
|
|

BY%

or

)
.

MR. LEWIS: I have no objection.
THE COURT: It will be admitted.
(Photograph was marked Defendant!

Exhibit end received in evidence.

MR. SLENKER:

Q When you saw the car the next day was it inside
outside?

A Inside.

Q I show you this document.and ask you 1: you

can identify that, sirt

A That is the trooper's car,

Q The trooper's car. If Your Honor please, I would

k that be admitted into evidence.-

MR, LEWIS: 1If there are hny more, 1if it please
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e court, this is not one of the police photographs is 1t?

says Paul Stales Photography on the back,

May I inquire as to when the picture was taken,
lge. Was this picture taken while you were there, sir?
THE WITNESS: No, sir. I don’t know nothing
out that.

MR, LEWIS: Do you know when that picture was
ken, sir?
THE WITNESS: No, Bir,

MR. LEWIS: Do you know whether or not this car

had beén altered any at the time this picture had been
taken?
THE WITNE3S: No, sir, I don't know nothing
abpout it.
© MR. LEWIS: I won't object, Judge.
THE COURT: What 1s the exhibite
MR, SLENKER: 1I believe it 1Blexhib1t nunmber 207
| (Photogiapﬁ was marked as
Deféndant's Exhibit Number 20
and recieved in evidence.)
BY| MR. SLENKER:

Q Troy, with reference to your looking at the

Triooper's vehicle, did you look at the right rear quarter
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panel of 1t?

A Yes, sir.
Q . And what did you see there?

MR, LEWIS: If 1t please the court, I think we

hdve a large number of quarter panel and they would, orf

course, be the hest evidence of what its condition was

because there is plenty of testimony. I want to make sure

'wé don't get any opinion,

MR. SLENKER: I don't want an opinion, I just

want to see what he saw.

THE COURT: Can you describe it any better than
the plcture? |

THE WITNESS: No, slr.

BY MR. SLENKER:

Q Let me show you that and ask you if you observed
~ that, sir?
A Yes, I did.
Q What was that?

MR. LEWIS: Objcoction. That calls for a con-

ciusion.
THE COURT: What part of the car was 1t?
MR. LEWIS: T will stipulate it was on the rirht

rear quarter panel. That 1is where the photographs show

bt
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THE COURT: All right,

MR, LEWIS: I am not trying to be difficult on
- THE COURT: Next question,
BY MR SLENKER:

Do you know about the right rear tire on the

No, sir, I never paid not too much attention,

don't remember,

out,

Q

you saw 1t?

A

tiruck?

IR A B S >

All right, sir. Now, where was the truck when

I seen it down that morning before they got it

Were you down there when they took it out?
No, sir,

Thereafter, did you see 1it?

I seen it in Purcellville, yes, sir,

How did it get to Purcellville?

A wrecker took it up there,.

What did you look at when you looked at the

I looked it all over.

Nivs
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You mean the bottom of the frame?

cffﬂésg
/

Now, I notice on the exhibit showing the truck

that there is & fuel tank shown on the left-hand side.

How far do they ride up off the ground?

I would say 10, 12 inches,
Are there fuel tanks on either side of the truckf’
Fuel tanks on both sides.

How far would it be from the roadway if that

truck was standing still up to the undercarriage of the

truck? Not the fuel tank.

You talking about ﬁhe tractor or the trailer?

Tractor,

Yes, sir,
I would say --
MR. LEWIS: How does the witneés know?

THE COURT: I don't know,

BY MR, SLENKER:

Did you tell us that distance?
Approximately three feet.

All rignt, sir. Did you notice the tires on

:the tractor?

A

&

Yes, sir.

Did you notice all of them?

g17¢
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Yes, sir,

What were their conditlons?

Well, left rear tires had marks on it.
Now, how many tires were on the tractor?
Six,

Six tires?

Yes, sir. A

One on each side in the front?

Right.

And how many on the back?

Two on each slde.

Two on each side?

Right.

And which one did you look &t on the reax?
Left rear,

Coming back to the driverts slde of the truck?
Right.

The first oné you come to or the second one?
Second one.

what did you notice about 1it?

It had marks on it.,

What type of marks?

Rubbing up against sgmething.

k177




) Was the tire intact?

A Sir?
) Was the tiré all there, was it intact?
A Yes, sir, it was there,
b Was it inflated?
A Yes, sir.
) All right, sir. Did you look at the truck in
any other respect?
A I looked it all over, yes,sir,
@ How about the bumper of the -~

MR. LEWIS: If it please the court, counsel has
been leading the witness step by step and I fhink he could
alsk the witness what he saw but not lead him in this
riespect.
THE COURT: What is the guestion about the
hﬁmper? |
MR. SLENKER: I asked him‘if he looked the
#ruck over. He said he lcoked it over, all of the truck

nd I said what about the bumper?

("]

td

¥ MR, SLENKER:

Q How wide was the bumper on that truck?
A Eight foot.
Q And how thick would it be up md down?

K178




A I guess eight, ten inches.

MR. SLENKER: All right, sir. Your witness.

CROSS EXAMINAT ION

BY MR, LEWIS:

Q You didn't examine the truck until after it had

been moved by the wrecker?

A‘ - I seen it down over the bank, yes, sir.

Q Did you make the conclusion that you have been

asked about or after it had been moved to Purcellville?

MR, SLENKER: I object.

BY MR, LEWIS:

ir

Q You nbticed the tire and all those things. When
id you examine the truck for that purpose? When 1t was
1n Purcellville?

A I looked at it down that morning.

Q You examined 1t for that'purposé in purcellville?'

A For what purpose?

Q The purpose =--

A In Purcellville, yes, sir.

Q And then after it had been mo#ed?

A I looked at it before it been moved, too.

Q Did you see the tire?

A Yes, sir.
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Did you notice the marks on the tire at that

Yes , sir.

Now, tell me, are you interested in seeing your
estate covered for?

I don't understand,

You knew your brother's estate sued Trooper

Yes, sir,

You want them to recover?
What do you mean?

Don't you want them to win?
Naturally I do.

MR, LEWIS: Thank you.

REDIRECT EXAMINATION

Y MR, SLENKER:

Do you know when that sult was filed?
Yo, sir, I don't.

MR, SLENKER: Your Honor, may be we could get

v, Lewls to agree that it was filed on the 3rd of HMarch

970 at this court,

MR, LEWIS: I don't see any materiality.
MR. SLENKER: That 1s all, Thank you.

Mrs,., Nancy Marcum?

f/£0
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THE COURT: You wanted to make a motion?

IN CHAMBERS

MR. SLENKER: Yes., If Your Honor please, I
would make a motion to strike and renew.the motion to
striike that was made at the end of the plaintiff's'case
in |chief for urging Your Honor to strike the evidence and
thereafter enter some rejudgement in favor of the defend-
ant.,. Now, I would state two principal grounds in support
of |the motion. The first ground being that it is the

testimony of the plaintiff in this case that the tractof-

é)]

trdailer driven by the decedent came in contact with the

-rear of hisvvehicle from the right side, from the right

rear side in the vicinity of the right rear wheel, I

submit to Your Honor that I think that testimony 1is inher-

ently incredible, that under the circumstances I belileve
that Your Honor can take notice of the fact that a vehicle
of |this size as indicated in the pictures, loaded with
corn , coming behind the vehicle, going around 1t and .
striking from that angle, 1s what the photographs show,
indicates that the testimony of the plaintiff, Trooper
Whitmer, is inherently ineredible and defys the laws of
physics in that respect.

I submit that the evidence on that ground ought

516/
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case of Grove vs. Metropolitan Live Insurance Federal 2nd
y9l8 and I offer to Your Honor the more recent case, it is
'4§t the most fecent éase but a more recent one, that of
%rooks vs, Worthington in 206, at page 352. The testimony,
ﬁhat we have in this case and upon which the Trooper basis
his right of recovery in this instance is his own testimony.
,ﬁhere is no corroborétion of that testimony under any
éircumstances from any of the other witnesses or, indeed,
 from any of the other exhibits, The only&$§;;;$;f the &

accident that has been given is that of Trooper Whitmer.

!
i

One cannot say that the evidence otherwise corroborates

ﬁim because the'qﬁl& other evidence comes from Sergeant
'_?gbﬁrn whose testimony, I think, can be summized in one
'%enfence: He did'not.know where thé truck was or where

the car was at the time of thé‘accident.

1 No witness has testified to any fact which would

show where the trooper's car was Oor was not, No wilitness

has testified to any fact as to where the truck was or

where the truck wasn't in such a manner as to corroborate

the testimony of Trooper Whitmer., It cannot be saild that
#he corroboration existed with the physicians because the
éource of the physicians' information with reference to the

|

%ccident comes from Trooper Whitmer,

i
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On the second ground I think that the plaintiff's

b be stricken, 1f Your Hgnor please,

ése, given every beneficial inference to ﬁhich it 1is
Lti1tled at this point, does not show that the plaintiff
5 entitled tO'fecover under title 8, section 286,

hiéh i3 commonely referred to as the dead man's statute,
o Judgement or consideration should be given or interest
b»parties bound on his uncorroborated testimony.

I submit to Your Honor that it seems that the
faﬁute is especially clear and»designed to cover cases
uch as the one we have here, It has been said by the
ourt of Appeals of Virginia that the purpose of this
tafute is topmrevent a surviving party to have benefits
‘f‘his own famlly where by reason of the defendent's
éréonality and the decedent'!s transaction. The cases
nd i cite to Your Hdner, the Haynes vs., Commons in 197
1rgin1a 746 and 900 South East 2nd page 215.

The additional case, Hoggs vs, Anderson, 200

Virginia 734; 664 South East 2nd at page 212 as well as the

618>
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So, I say to Your Honor that there 1s no

coryoboration at all of what the plaintiff has to state
in this instance with reference to how the accldent
happened, not a sihgle scintille of evidence confirms 1t.

| THE COURT: It puzzles me to hear =-- I clearly

heard the testimony of Sergeant Ogburn who stated that he

W

to the scene of the accident shortly after 1t happened,
t he found tire marks from where the trooper's car was

r the embankment that led directly to where Trooper

tmer said thdt he was parked waiting to make a left

n when he was struck from the rear, Sergeant Ogburn

o sald that he was able to trace trall mdrks from the

ctor-trailer where it was over the embankment to where

Trooper Whitmer sald it hit him,

ora

Now, I don't understand why'that isntt corrob-

tion. It doesn't have to be confirmation, under the

casés, to the trooper's testimony. It simply has to be

son

tha

e corroboration, Now, 1f you would explaln to me why

t isn't corroboration I would be happy to learn why it

isntt.

i

MR. SLENKER: There are basically two events

starting at a point up in the future and working back by

a system of deduction. That 1s the first reason. The

Bige
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THE COURT: I never understood why that wouldn't

second reason, this is a negligent action.

‘be a proper method of corroboration,

MR. SLENKER: As to what, sir?

THE COURT: As to Trooper Whitmer's testimony.
MR. SLENKER: As to negligence?

THE COURT: That is to negligence, yes.

MR. SLENKER: Well, I don't see how the existence
of marks 1s any evidence of negligence and in addition --
THE COURT: It doesh‘t have to be corroboration
of negligence., It has to be corrobbratiqﬁ of his testimony,
dSesn't it. |

MR. LEVIS: That an event occurred.

MR. SLENKER: But of the events and of the

besils the salient facts that support his recovery.

THE COURT: This certeinly corroborates the
tlestimony of Trooper Whitmer, |

MR, SLENKER: I submit that it does not. I
Jubmit that it confirms the existence of marks, Negligence
s concerned which is the very foundation of the trooper's.

t

clalim here,

THE COURT: We don't have to confirm, under the

:tatute, negligence., The statute'roquires corroboration of

b7y}
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testimony of the trooper.

MR. SLENKER: Well, the cases otherwilse indicate

that there has to be the salient facts upon which a

receovery 1s requested which in this case 1s negligence as

set forth in the motion for Jjudgement.

MR. LEWIS: Certainly.

MR. SLENKER: And I submit that that has not

helen corroborated. I would ask Your Honor to strike the

eviidence and

on

SR TS VO N J '
U ement for the defendant, -

;
rs

e~ L -

o 1LY

THE COURT: Motion is overruled.
MR, SLENKER# May I have an exception, please?
THE COURT: Now, instruction number 1 is the

e that is plaintiff's instruction that deals with

negligence,

MR. SLENKER: If it please the court, we didn't

number them before.

THE COURT: Is that objected to other than the

one that 1s on the motion to strike?

MR. LEWIS: This is in three parts.
THE COURT: That 1is right.

MR. SLENKER: T have an objection. I don't

think any evidence, if Your Honor please, is 1n as to

number 2 or number 3. As a matter of fact, I don't think

pIgC




MR, LEWIS: That 1is 7-A?

THE COURT: Yes. Number 8 would be defendant's

inétruction, court's instruction to the Jury that damages

are not presumed or may be based on speculation, they

must be proved and so forth.

I Number 9 is the verdict insturction to the jury.
1 MR, LEWIS: All right, sir,

THE COURT: That seems to be it except for the

verdict instruction that I will have typed.

| ’ :
) MR. SLENKER: Your Honor, I believe there was

one that was overlooked.

THE COURT: Yes. I didn't overlook it. I

i

didn't want to put it in there, I laid that aside because

h

ow could they find that Mr, Whitmer was on Sully Road,

what evidence was there that he was on Sully Road?

)

R

a

MR, SLENKER: Skid marks, the marks that were
dene there and the circumstantial evidence.

THE COURT: - Who said they'saw him on Sully

bad and who sald that these were his skid marks?

MR, SLENKER: It doesn'tmake any difference to
ﬁybody saying they'are his marks,

‘ THE COURT: Well, wouldn't you have to have

vidence that is shown from the plaintiff's or defendant's

|
L
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case on cross examining before you are entitled to any

instruction on that?

MR. SLENKER: If it could be inferred from the

evidence it 1s equal as pointing a finger and saylng that

is where it was, circumstantial evidence,

THE COURT: How could you infer he was on Sully

Road from skid marks on the highway that were not and
cannot be attributed to the Whitmer car, therefore, not

even connected,

MR. SLENKER: From the circumstances of the

: gbuge marks on the highway which are circumstantial evidence

‘The existence of the corn.

THE COURT: Now, the life expectancy would have

'to come out. There 1s no evidence on that,

MR, LEWIS: The hospital records indicate his

aige, shows his age at, I bellieve, 27.

THE COURT: Well, there may not be any objectim

tlo that, Is there any obJection ﬁo life expectancy.

MR, SLENKER: There is no evidence of how long

‘he is going to live.

THE COURT: This 1s offered on the basis of the

table of life expectancy of 82, 63.1

MR, LEWIS: Page 26 1t says --

¥
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THE COURT: This statute seems to indicate that it

would be admissible and i1f his age is in the exhibit
béfOre the Jury it would be proper to grant this instruc-
tion, wouldn't 1t?
A MR. SLENKER: Well, his age on the hospital
dhart was 26 at the time but I think_he testified he was

| 29'years 0ld?
| MR. LEWIS: He is,
©HE COURT: 41.2 years.
MR. LEWIS: That will be all right, Judge.
- Is that number 10, Judge?

THE COURT: = No, that would be 7-B

MR, SLENKER: Here is the case on the marks that
were observed by witnésses fhe next'mérning and no tie in
to them.
THE COURT: This case goes to the admissibility
of.the skid marks not the‘queétion of whether there was
contributory negligence or negligénce shbwn by the skid
mafks, T suppoSe,you would argue that.if the testimony
is admissible it would.only be admissible to show contri-
butory negligence on the part of the trooper, Of course,
these first entered from the plaintiff's witnesses.

MR, LEWIS: Judge, there is a lot of things that

fis7
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aré admissible, I believe, that don't make a case for

negligence or contributory negligence, The only way to
build # case, that 1s to have admissible evidence which
ultimately -- you have testimony of Sergeant Ogburn by
itself. It doesn't prove anything. You put 1t in and

" build your case one at a time, So, there are many things

thét are admissible,

THE COURT: And the court struck the evidence
on‘the case of Marcum vs, Whitmer for the very reason and
1t |is the opinion after very careful study and that the

skid marks did not make out a case for the plaintiff,

| - I am_qudering if there 1s sufficient evidence

for any negligence to go to the jury. I would say there
would be 1f you cauld connect these skid marks in any way

to [the Whitmer car but you have not been able'to‘do that ,

MR. SLENKER: It wasn't done in that éase, Your

Honor, |

| ‘THE COURT: As I éaid the fact was not conclu-

sively shown that the tire marks reported by the son of
the plaintiff comes from the tractor—frailer, it does not
afflect the admissibility of the testimony but only goes to
its weight.

The court would have to rule that the jury would

havie to speculate to conclude that there was any contributory

4170 i
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negligence based on these skid marks alone which are not

connected to any vehicle, | , {

MR. SLENKER: May we have a number assigned to

that instruction?

THE COURT: Yes.

MR, LEWIS: 10 would be the next numerical
number, Do you want to make it A?

THE COURT: I am trying to get these instructions
in some logical seéuence.

MR, LEQIS: All right, sir,

MR. SLENKER: May the record reflect the
exception to Your»Honor‘s ruling, too?

THE COURT: Yes.

MR, SLENKER: If Your Honor please, I have

handwritten an instruction with reference to this

correboration point, If Your Honor overruled the motion

to strike predicated on the existence of corroborated

evidence, I think then it would bé necessary to go to the
jury as an issué. I would ask Your Honor to do that and
have this instruction which I wrote up in hand.

THE COURT: Any obJjection?

MR, LEWIS: I haven't seen 1it,.

THE COURT: Take a look at it.

Ri?!
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MR, LEWIS: This is a statement of the law but

is not applicable in this case because the Juries

determination does nt decide whether or not this statute

S

P

snnlies, This 1is what this instruction seems to be

directed towards, Judge.

THE COURT: Well, the court has determined as

a matter of law that there 1s corroborated testimony.

MR. SLENKER: In the case of Brooks vs. Worth-

ington, as I said earlier -

THE COURT: Do you have that case beftre you?

MR. SLENKER: Yes, sir. The issue of corrobo-

ration was given instruction number 1.

Do

no
th
in

La

THE COURT: Was the objection made, though?
MR, SLENKER: ObJectibn was made. |

THE COURT: That 1s another instruction.
Let's see. Maybe 1t should be granted.

MR. LEWIS: = Is there such‘an instruction in
uble!s? | |

| MR. SLENKER: I dort know whether there is or
. I didn't get it out of Double's. I took it from
e languﬁge which ié quoted from instruction number 1

that case and'I'took it from the definition in Blackb

. Dictionary.

pio>
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MR, LEWIS: The instruction is clearly not

rrect, Your Honor. Without a statement that corrobo-

tion can be in the form of skid marks, physical evidence

anything else that you might find.
THE COURT: All right. You want to add that?

MR, LEWIS: One other point, Your Honor. It 1is

corroborated from defendant's own case, the defendant put

in

st

the evidence, the report of Trooper Whitmer which 1is a

atement of what happened without qualifications.

MR. SLENKER: Whose statement?

MR. LEWIS: It doesn't make a difference, It

'was introduced,

MR. SLENKER: The Judge already ruled on it as

a matter of law but'now it is up to -the Jury.

st

“he

MR, LEWIS: I am talking about Trooper Whitmer's

atement as put in by you.

THE COURT: That is all right now,.
MR. SLENKER: I submit this. The addition that

has added there is the taking of specific evidence and

mentioning 1t to an excessive degree and emphasizing it.

MR, LEWIS: May I read it, Judge.

THE COURT: I think that is argumentative and

you could argue that, I will give 1t as offered by Mr.

pl17’
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Slenker,
MR. LEWIS: My objection is on the record, 1is
it not, sir?

THE COURT: That, with a verdict instruction,

%ill do it, I believe and with an instruction.to the Jjury

-hat the amounts sued fo; is not evidence in the case and‘
not to be considered as éuch, if you are golng to mention

1t

MR, LEWIS: I am going to menﬁion it.

MR, SLENKER: Would Your Honor withhold giving

it until such time. |

THE COURT: How long do you want to argue the

¢ ase?
MR, LEWIS: Both wgy, 45 minutes. i
THE COURT: How about a half hour. |
MR. SLENKER: I will try to do it in a half |
|

hour,

THE COURT: Try to hold it to the half hour. I

'will give you both the same amount of time. I see no

reason why you can't do it in a half hour.
MR, LEWIS: At the approximate time may I have
an opportunity within the record before the cese goes to

the jury to make my proffer with respect to the testimony

K199
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