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LAW Ol'FICES 

TOLBERT, LEWIS 
AND 

FITZGERALD, LTD. 
COURTHOUSE SQUARE 
ARLINGTON, VIRGINIA 

MOTION FOR JUDGMENT 

COMES NOW the plaintiff, Beverly I. Whitmer, by counsel, 

aha moves the Court for judgment against the defendant in the 

s~ of $35,000.00 as follows, 

, 1. Nancy c. Marcum qualified as the administrator of the 
j, 

e/state of Roy Fred Marcum, deceased, in the office of the Clerk 

i 
df ~Circuit Court of Loudoun County on the 23rd day of October, 
I 

i968. 
I 

2. on or about the 16th day of October, 1968, at approxi-

mately 8:00 P.M., Roy Fred Marcum was operating an International 

~ractor with trailer proceeding in a westerly direction on Route 

r in Loudoun County, Virginia, approaching the intersection of 

Route 7 and Route 28 approaching from the rear a motor vehicle 

I joperated by the plaintiff, Beverly I. Whitmer, a police officer 

I j.employed by the state of Virginia. The police vehicle was 

I jstopped with its left turn signal on waiting for traffic to 

I !clear so that the plaintiff could make a left turn onto Route 28 

I ~ 3. Whereupon, it became and was the duty of Roy Fred 

I I Marcum to operate his truck with ordinary care, to avoid strik-
1 
I 
I ! ing the plaintiff from the rear, to keep a proper lookout, to 

I I operate his vehicle at a safe and reasonable speed considering 

I 
J 
I· the road and weather conditions then and there existing, to pay 

I 
I 
I 
I 

R-1 
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TOLBE·RT, LEWIS 
AND 

FITZGERALD, LTD. 
COURTHOUSE SQUARE 

ARLINGTON, VIRQINIA 

I 

I 
Lll time and attention to ::: driving, and to do all other 

~hings in the exercise of ordinary care to avoid striking the 

~laintiff's vehicle from the rear. 

4. But, notwithstanding these duties, Roy Fred Marcum 

negligently failed to operate his vehicle with ordinary care, 

negligently failed to avoid striking the plaintiff from the rear, 

negligently failed to keep a proper lookout, negligently failed 

to operate his vehicle at a safe and reasonable speed considering 

the road and weather conditions then and there existing, negli-

1
gently failed to pay full time and attention to his driving, 

,and negligently failed to do all other things in the exercise of 

ordinary care to avoid striking the plaintiff's vehicle from the 

and did negligently strike the plaintiff's vehicle with 
1 • rear, 

great force and violence. 

5. As a direct and proximate result of the negligence of 

Roy Fred Marcum, the plaintiff sustained serious and permanent 

injuries about bis body, was caused to lose substantial time 

from his employment as he was unable to work due to his injuries, 

and he suffered great pain and mental anguish, and will in the 

future suffer great pain and mental anguish: the plaintiff was 

damaged in that he in the past and will in the future be caused 

to expend large sums of money for medical treatment: and he 

bas in the past and will in the future lose s·ums of money from 
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bking unable to work. The plaintiff is advised that his said 

.1 . i inJur es are permanent. 

WHEREFORE, Beverly I. Whitmer moves this Honorable Court 

I 
:fior J'udgment against the defendant in the sum 
I . 

Jhousand Dollars ($35,000.00), together with 

I 
I 
I 
I 

Jroceeding, and hereby .requests the Clerk 'bo 

I 
the defendant as provided by law. 

R-3 

of Thirty-five 

the costs of this 

issue process agains 



INSTRUCTION NO. 10 

The Court instructs the jury that there can be no judgment 

against the estate of a person now deceased which is based 

upon the uncorroborated testimony of the adverse party. 

If you find from .a prepopderance of all the evidence that 

Mr. Whitmer's testimony is not corroborat~d, then your verdict 

, must be in favor of the defendant. 

Corroborating evidence is defined as evidence supplementary 

1 to that already given which tends to strengthen or confirm it: 

it is additional evidence of a different character to the same 

, point. 



JUDGMENT ORDER 

THIS CASE came before the Court for trial on the merits on 
I 

i!rhursday, May 6, 1971 a.nd the parties were personally present in 
I 

I 
~ourt as were their attorneys. A panel of 13 jurors were called 
I 

lfor service and examined by the Col1rt and counsel on voir dire; 
I 

THEREAFTER the defendant produced its evidence and proof 

and rested, whereupon the defendant renewed its motions to strik 

the evidence and for· summary j.udgment, which said motions, after 

argument, were overruled, to which action of the court the 

defendant noted exception. 

i THEREAFTER court and counsel considered the instructions 
I 

that were tendered by the parties and to the Court's action in 

granting and refusing certain of these instructions the parties 

respectively noted their exceptions. The jury was then charged 
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and retired to deliberate upon its verdict. The deliberations 

w~re held on Friday, May 7, 1971, since the trial took two days. 

IN DUE COURSE OF TIME and after extensive deliberation, the 

Jury returned to open court with its verdict in favor of the 

defendant estate, whereupon the plaintiff, by and through counse 
I 

~equested and was given ten (10) days within which to file any 

motions. Thereafter, in due course of time, the plaintiff, by 
I 

~nd through counsel, filed a motion with the court for leave to 

£ile a motion for a new trial and at the same time filed his 

mot'ion for a new trial setting forth therein six (6) numbered 

paragraphs relied upon as a basis for the granting of the motion, 

,that said motion came before the Court on Tuesday, October 5, 

.1971 at which time argument was had and a ruling made: therefore, 

IT APPEARING TO THE COURT that the verdict of the jury 

rendered in the case is proper in form and the judgment ought 

to be rendered thereon and that the plaintiff ought to recover 

nothing of and from the defendant: and 

IT FURTHER APPEARING TO THE COURT that the plaintiff's 

, motion for a new trial ought to be denied: it is therefore 

ADJUDGED and ORDERED that the verdict of the jury ought to 

be and it is hereby, approved as to form and substance: and it 

is further 

ADJUDGED and ORDERED that the plaintiff recover nothing of 

and from the defendant and that the defendant ought to be, and 
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she is hereby awarded costs in this behalf expended and there-

,after the case be stricken from the docket as dismissed. 

Any of of [sic] the parties in interest may have a 

;certified copy of this order forthwith from the Clerk of this 
! 
Court upon signature and entry of it. 

AND THIS ORDER IS FINAL. 

Signed and entered this day of October, 1971. ---

JUDGE 

R-7 
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FITZGERALD, LTD. 
COURTHOUSE SQUARE 
ARLINGTON, VIRGINIA 

ASSIGNMENTS OF ERROR 

1. The Trial Court erred as a matter of law by 

; not timely granting Plaintiff's request to introduce rebuttal 

witnesses for the purpose of impeaching evidence introduced 

i 
; by the Defendant. 
I 

2. The Trial Court erred as a matter of law in 

granting the instruction numbered 10 which was a misleading 
I 

and inadequate statement of the law respecting the quality and 

quantity of corroboration required by Section 8-286, Code of 

Virginia, 1950, as amended, commonly known as the Dead Man's 

Statute. 

3. The Trial Court erred as a matter of law in 

striking the testimony given by Leo van Herpe, M.D., by de bene 

~ deposition upon grounds not offered during the taking of 

the deposition, contrary to law and the Rules of the Supreme 

Court of Appeals of Virginia, Rule 4:7(c) (2). 

4. The Trial Court erred as a matter of law in 

refusing to allow the attending physician of the Plaintiff, and 

a former chief administrator of the hospital in which Plaintiff 

was hospitalized, to give testimony relating to the reasonable-

ness of medical and hospital charges. 

s. The verdict of the jury against the Plaintiff wa 

contrary to the law and against the weight of the evidence. 

6. The Trial Court erred as a matter of law in deny 

ing Plaintiff's Motion for a new trial. 
{J- g 



L 

-r- 11 

Whereupon, 

JESSE OGBURN, JR., 

being first duly sworn, was examined and testified upon 

his oath as follows: 

DIRECT EXAMINATION 

BY MR. LEWIS: 

Q Would you state your full name, sir? 

A Sergeant Jesse Ogburn, Jr. 

Q And what is your occupation, sir? 

A I am with the Virginia State Police. 

Q And were you the supervisor of Trooper Whitmer 

on October the 16th, 1968? 

A I was, sir. 

Q Now, d~recting your attention to that date, sir, 

did you have occasion to visit the scene of a collision in 

this county on that day? 

A I did, sir. 

Q And where did that collision occur, sir? 

A At the intersection or Route 28 and Route 7 

in Loudoun County. 

Q Now, I show you, sir, a diagram of the inter-

section of Route 7 and 28 in Loudoun County, Virginia made 

by Clifford G. Hines, A.I.A., Architec~ and ask you if 



this is the condition or can you state whether or not that 

was the condition of that intersection on October the 16th 

.of 1968? 

A It is, sir. 

THE COURT: That will be Plaintiff's Exhibit 

1 and it is admitted without objection. 

(Diagram referred to was marked 

as Plaintitf'•s Exhibit l and 

received in evidence.) 

BY MR. LEWIS: 

Q All right, sir. Jfow, would you tell us what you 

did when you heard of' the collision? 

A When I was notified of the crash I was at a 

point approximately a mi.le north of Warrenton on Route 

17 --

MR. LEWIS: Excuse me just a minute. I notice 

there are some witnesses here and I would ask that they 

be excluded. (W1tneaaee were excluded·) 

THE COURT: All of the witnesses wait in the 

room outside until they are called, please. 

BY MR. LEWIS: 

Q Excuse me, Sergeant. Would you continue? 

A I was approximately a mile north of Warrenton 

R-10 
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on Route 17 when I learned of the crash and proceeded 

immediately to the scene. 

Q And what did you find when you got there? 

A I learned that --

MR. SLENKER: Objection, Your Honor. The 

material testimony would not be what he learned but what 

he saw. 

THE COURT: What you saw. 

BY MR. LEWIS: 

Q Sergeant, would you come down here to this 

1 diagram, sir, and bring with you your tiles, air' These 

are some exhibits, photographs as well. You may use these, 

if you will, and explain what you saw when you got there, 

if you will, sir? 

A I saw that a State police vehicle that had been 

driven by Trooper Whitmer was at a point off ot Route 7 

in this direction (indicating}. 

THE COURT: Would you indicate the vehicle 

there and mark it? 

BY MR. LEWIS: 

Q Mark it. 

A This was the atate police vehicle. 

Q You can identify that just with a W there tor 

f?-11 
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Whitmer. 

A The vehicle was over this concrete embankment 

,facing Route 7. There was a tractor and trailer that had 

'been driven by Mr. Marcum and it was over the embankment 

1 on the north side of Route 7 facing in an eastwardly 

' direction. There was shell corn. 

THE COURT: Put an K by that. 

THE WITNESS: I did, Judge. There was shell 

corn spilled on Route 7 from the intersection of Route 28 

westward for a considerable distance covering practically 

the entire travel portion of Route 7. 

BY MR. LEWIS: 

Q Were there any fresh scrapings, skid marks or 

fallout on the road, sir? 

MR. SLENKER: I object to the word,, "fresh". 

I don't know if he could identity that. 

THE COURT: State what you found in the way of 

skid marks. 

THE WITNESS: Prior to the time I arrived several 

vehicles had evidently --

MR. SLENKER: I object to that, Your Honor. He 

doesn't knar what they did before he arrived. 

THE COURT: Righto 
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BY MR. LEWIS 1 

Q Were there veh.tcles there when you arrived, sir? 

A There were quite a rw vehicles parked on the 

shoulder of' Route 7 in the immediate vicinity and also at 

th1.s point and on ·,this route going of'f o'l Route 7. 

Q That would be the Broad Run Parma' Route? 

A I believe 1 t. ia 808. The shell cc:r.n h~.d been 

spread over a wide area spilling on to the shoulder of the 

·roa.d and was back at a point, approximately at the inter-

section of' 28 and 7. There were visible, from the time, 

prior to the time the shell com was moved, gouge marks in 

the vicinity of' the 1ntersect1Qll of 28 and Route 7. 

Q Would you show on there with the red pen approx!-

mately where those gouge marks were located? 

A Those gouge marks were approxiJnately six feet from 

the north edge of' Route 7 1n the westbound lane at a point 

approximately -- these gouge marks in this lane of' travel 

&tarted at a point approximatel)r parallel to the continuation 

of this edge of the highway acroaa Route 7. 

Q Would you indicate where theee were? 

A '1'.hese -.:rka b4tgan at approxillatacy aix .feet from 

the north shoulder ot Route 7 at a point parallel to the 

cmtmuation of the east edge of Route 7. 
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Q Would you describe the appearance of those gouge 

marks? 

A Those gouge marks were places that had been dug 

into the hard surface of Route 7 and led up to the point 

MR. SLENKER: Objection to this, if Your Honor 

' please. Leci up to what point? 

THE COURT: What point he lead up to. I thought 

that he was about to say 

THE WITNESS: I was going to say they lead up 

to a point that -~ covered with the shell corn. 

MR. SLENKER: Fine. I have no objection to that. 

Go ahead. 

THE WITNESS: After the injured ··.1(1 the state 

police vehicle had been removed and the person in the 

tractor and trailer, the road was cleared of the shell 

corn. 

Q How was that done, sirt 

A It was done by sweeping,, shoveling, a number of 

different ways as helped in removing the shell corn from 

the travel portion of Route 7. Whatever we can f'ind to 

remove it we would use. This was removed from the travel 

portion ot the road and photographs were made of the road 

at this time. Also the road was washed by the fire company 



and also photographs were again made of the travel portion 

ot Route 7. After the road was cleared of this debris there 

were marks in the road that clearly indicated --

MR. SLENKER: Now, I am going to object to 

what they clearly indicated. 

THE COURT: Sergeant Ogburn, just state what you 

found and leave it to the ;jury to say what they indicated. 

THE WITNESS: There were mark.a :from this point 

(indicating) to the point where the vehicles came to rest. 

'The state police vehicle was on this side ot the road and 

the tractor and trailer on the north side ot Route 7. 

MR. LEWIS: And do you have a photograph, sir? 

THE COURT: I didn't quite understand what you 

said. Would you repeat that, please' 

THE WITNESS: There were marks f'rom the point 

designated here (indicating) to the point of where the 

state vehicle was as well as to where the tractor and 

.trailer was. 

MR. LEWIS: All right, sir. You may use these 

photographs as well. 

THE COURT: What was your question,, Mr. Lewis? 

MR. LEWIS: My question, sir, was, would you 

' get a photograph that shows these marks as they appeared 
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after the road was cleaned? 

THE COURT: Do you have those? 

MR. LEWIS: I have quite a quantity, Your Honor. 

'I am going to put them all in. There are dozens of them. 

1I want to keep some order. 

THE COURT: You present your case like you 

want to. 

THE WITNESS: That is the photograph looking 

I west on Route 7 from the point that the gouge marks began 

showing the path of the tractor and trailer over the north 

embankment of Route 7 and also marks indicating the path 

:of the police vehicle on the south shoulder of Route 7. 

I 
THE COURT: That is Plaintiff's Exhibit 2. 

(Photograph was marked as 

Pla1nt1tf 1 s Exhibit 2 and 

received in evidence.) 

BY MR. LEWIS: 

Q This, is a police photograph• sir? 

A Yes, sir. This is also a photograph showing the 

gouge marks in the westbound lane in Route 7 and looking 

in a W'esterly direction. 

THE COURT: Suppose you just mark on the back 

and I will initial them. 
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I 
MR. LEWIS: Thank you, Your Honor. And this is 

igoing to be 3. 

(Photograph was marked as 

Plaintiff's Exhibit 3 and 

received in evidence.) 

MR. LEWIS: I am just going to write you want 

me to keep them and mark them. All right, sir. May I 

I show these to the jury. I.f it please the court, these are 

I l ,Pla1nt1f'f's Exhibits 2 and 3 showing the gouge marks. 

THE COURT: Would it be possible to let Sergeant 

·ogburn hold them all while the jury looks at them at the 

. same time. 

MR. LEWIS: Could you use those photographs, 

Sergeant Ogburn, to point out what you saw when you arrived 
; 

on the scene? 

MR. SLENKER: Your Honor, were these taken before 

anything was swept or could we have that. 

THE COURT: State when these were ta.ken. 

THE WITNESS: They were taken after the road 

was cleared of the shell corn that was spilled on the 

' travel portion of the road. 

MR. SLENKER: That night or the next morning? 

'l'HE WITNESS: These photographs were taken the 
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next morning~ looking in a westerly direction from Leesburg 

f'rom Route 28. The gouge marks started approximately six 

·reet from the north edge of Route 7 and the tractor and 

.trailer traveled in a manner that went down Route 7 and 

was headed or headed in an easterly direction. The ether 

vehicle went across Route 7 and over an embankment and was 

facing toward Route 7. Both these pictures were taken in 

the same area. 

BY MR. LEWIS: 

.Q This is Broad Run Farms over here (indicating)? 

A ThJa would be 28 going back to your left over 

here (indicating). 

Q This is the path or the truck, this way (indi-

cating)? 

A Right. This shows the marks left trom the west 

lane or Route 7 over an embankment and this is also an 

embankment on this side or the road (indicating}. 

Q Bow, the measurement that you made ot the loca-

tion ot the gouge marks, beginning of the gouge marks, when 

was that made, sir? 

A This was made on the same night of the accident 

or the craah. 

Q All right, sir. Now~ did you find any debris 
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from the underbody, or :fallout? · 

A There wa.s a great deal of glaas and dirt that 

was scattered over a wide area in the intersection of' 

Route 7 and 28. 

Q Where did it begin, sir? 

A It began f'rom the marks, the gouge marks, in 

the road westwardly. 
I 

l Q All right, sir. Bow, did thos.e gouge marks have 
I 

&111' ol.d road dirt or anything el.aet 

THE COURT: H&Te him describe them. 

THE WITNESS: These gouge marks were very 

obvious as tar as the depth ot thea,. th• width ot them and 

' went in a westerl;y direction. Alao, :trom thia point west-

wardly there were tire aarka lefi b7 --

MR. Sl.EIKEB: I obJect to wb&t they were left 

there by. He can teat1f7 what h• aaw when he got there but 

not who put them there. He h&s no way ot knowlllg. 
I 

THE wr.rnss: There were tire warka that led 

trom this point westwardly. 

BY MR. LEWIS: 

Q All ri;;ht, sir. Now, did 7ou, that night, 
I 
examine the whole intersection here (indicating)? 

A I examined the whole intersection that night 
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! very caretully as well as the next day and several days 

thereatter. 

Q Ali right. sir. Bow, were there any other 

significant gouge, scrape or tire aarks in the intersection 

other than the ones that y C1l 4eacr1be4t 

A There were none &s promin•nt as the ones leading 
I 

':from this point (indicating). 

Q All right, air. Were there any gouge or 

skid marks or any kind that you obaerYed that evening 

' on Route 28 coming into the 1nteraect1on1 

A There --

Q You may examine J"OUr photographs. 

A There were tire aaru on Route 28 however tbey 

were the darker 111ark• back ~rom the 1n~ei-section a.t a point 

a.long here ~!eating). Ther.e were ao tire 11&rks or brake 

marks that came &nJ"Where in the "Yic1nit7 o~ Where these 

.gouge marks began. 

MR. SLEIUtER: Well Your llonor, I aa go.1.ng to 

aak. that is not responai.ve to the question. He is saying 

that there were not any 1n tbJ.s ar•a and 'tne question 

:reterred to the intersection. 
I 

'?HE COURT: 'l'he motion ia sustained. 

MR. SLEllKER: It they are there let us put them 
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I 

up there. 

BY MR. LEWIS: 

Q All right, sir. Tell me,, were there any marks 

showing on any ot this road• ah01m oa this diagram -- make 

it broad enough ao there·· is no queatie11 about my question. 

Were there a.ny in the v1cinit7 ot the point where the gouge 

A 'l'bere were tire marka back :trom the intersection 

1on Route 28 at that point that indicated -

MR.Si.BBDR: ObJe&tion. 

THE COURT: Serceut. 7• .fuat have to atate 

vh&t 7ou tound and 1•••• &nJ' conelua1on tor th• juey or any 

·,argument as to what tb97 aeut to-r cawt••l. 

I 

TD WITDSS:. '!'here wre tir• -...u on Route 28 

that were 4&rker in thia viciai'\J' (1ad.1e&tin&) and there 

aa7 have been aoae tut went into th• iat·er•eetion. However 

there were no v1•1ble tire mark• in the v1cin1t7 ot where 

these gouge mark• began at a point here (indicating) on 

Boute 7. 

BY XR. LEWIS: 

Q And were there UQ' dark ••• or fresh ones in 

that vi,c1n1t7' 

A None that I observed. 
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MR. SLEllCBB.& Your Honor, could we have the Ser

geant indicate where the onea were that be did see coming 

from 28? 

THE COURTI Yea. 

NB. STRllJER: Just put th• on the diagram. 

THE WI1'lfESSa '!1l.ere were marks 1n thia location 

(indicating) here. 

MR. SLEIKBih Your Honor, I understood him to say 

THE COUR.l'& You are going to have an opportunity 

to cross examine. 

MR. SLEMC&lh v ers well,, sir. 

DIE Wrl'BESSl Do JOU want the other marks put 

on there, too? 

THE COURT1 Yes. 

BY MR. LEWIS& 

Q Bow, Sergeant, you juat indicated with dashed 

lines parallel to the W and the K. Are tboae dashes the 

marks that you ob•erved on the roadW&7 at the tiae that you 

arrived on the scene and shown in thoae photographs? 

A They were marks that I obHJ'Vad during my in-

vestigation. 

Q Yea, air. Bow, woul.d 7ou show ua the other 
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photographs that show Route 28 and Route 7 and the different 

times they were taken and point out what features they show? 

You may use any of these photographs we have here. 

A This is at the intersection of Route 7 and 28 

looking in an easterly direction showing the intersection 

of Route 28 and Route 7 easterly indicating that it was a 

distance 

MR. SLENKER: I object to what that indicates. 

That wou1d be drawn by the jury just as capabl y as by the 

Sergeant. 

THE COURT: It could certainly show the distance 

and show whether they look ea.aterl7 or what direction that 

it is. 

THE WITNESS: Showing,. if' I ma7• the pom t at 

the top of this h111 to thia i.ntersection, you could see 

the intersection o:f' approximately two tenths of a mile. 

Honor. 

MR. LEWIS: Bow, that would be number 4, Your 

(Photograph waa .marked as 

P1a1nti:f't's Exhibit 4 and 

received in evidence.) 

THE WITNESS: This is a photograph looking 

MR. LEWISt Could you get & little closer so 



THE COURT: All right. I assume that it is. 

What does it say? 

MR. LEWIS: It shows a scale of an inch to a 

foot, if it please the court. 

THE COURT.: What is the question Sergeant Ogburn 

was answering? 

MR. LEWIS: H~ waa going over the photographs. 

As to whether the diagram is to scale, it is, sir. 
I 

THE WITNESS: This ahowa the intersection ot 

Route 28. Also in the background ls Broad Run Farms. 

MR. LEWIS: That is number 7. 

THE COURT: Let him mark it. 

(Phot.ograph was marked as 

Plaintif':f''s Exhibit 7 and 

received in evidence.) 

THE WITBESS: It has been m~rked. Do you want 

the photographs showing only the intersection? 

MR. LEWIS: Whatever ph.otographs that show 

·features that you observed that evening or that give a 

clear view of' what you observed and showing the intersection. 

THE COURT: No need to introduce that. It is 

just a duplicate. 

MR. LEWIS: No. Just the one that shows the 



,terrain, the rail and the marks. 

THE WITNESS: I think the ones I l'B.ve shown will 

take eare of that. 

MR. LEWIS: All right, sir. Sir, I show you 

a photograph that was ta.ken at night and we will call this 

lone, if I may, Plaintiff's Number 15 and ask you whether 
I 

. j that 

THE COURT: Let us keep them in sequence. 

MR. LEWIS: We will call this Plaintiff's 

Exhibit Number 8 and a~k you it that night photograph 

shows the same marks that you described earlier. 

(Photograph was marked as 

Plaintiff's Exhibit Number 8 

and received in e·vidence.) 

THE WITBESS: I do. 

BY MR. LEWIS: 

Q Would you hold that up to the jury and show 

1
them that? 

I A Tnis is the point where the gouge marks begin 

Ion Route 1, showing the marks in the road leading toward 
I 
i lthe south side or the road aa well as the marks leading 

!toward the north side or Route 7. 

Q All right, air. 
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A This is a photograph that was taken on the night 

of the crash showing the condition of the road a:fter the 
·. l''l.; 

shell cornAJeen swept or shoveled, prior to the time we 
I 

washed the road up with the fire truck. The fire truck 

was present and this shows the marks in the westbound lane 

1of Route 7. 
l 
I 

THE COURT: That is number 9. 

(Photograph ·was marked as 

Plaintitt•s Exhibit Number 9 

and received in evidence.) 

MR. LEWIS: Your Honor, could I have a two 

minute recess to organize these pictures. As I say, I 

apologize to the court but these people have been on duty 

tor a week now. 
I 
I THE COURT: How long do you expect to take with 

the witness? 

MR. LEWIS: With this witness? Maybe ten 

minutes, if I could have the time just to get the photo-

graphs together. 

THE COURT: We will take just a short recess. 

You are not to discuss the case with anyone or let anyone 

discuss the case with you. Unfortunately, you have to go 

through the witness room. 

-¥ * .. *' 
or,).? 



whether it is proper for juro;rs to take notes and some 

states hold that it is and some states that it isn't. 
Cr.t,..5.c 

Counsel have agreed in this c'fta.t that it would be preferable 

if the jury would not take notes so that you could give 

your undivided attention to the testimony of the witnesses. 

You may think that is foolish and perhaps a better rule is 

that the jurors should all be allowed to take notes but in 

this case I will ask you to give your undivided attention to 
,,<.! (.f)V ~-

;u__.rMa- the witnesses and asl<. that •:u1ae .of the jury take notes. 

MR. LEWia: If it please the court,. one of the 

plaintiff's witnesses has come and I would ask the court's 

permission to put him on after the direct examination of 

Sergeant Ogburn, if I might. 

THE COURT: All right. 

BY MR. LEWISi 

Q Now,, Sergeant, in the recess we have been over 

these photographs and would you indicate what additional 

photographs are illustrative o.f the scene that you saw, 

starting with the first one, the number of this one would 

be 10,, I believe, if it please the court. Would you explain 

that for us, sir? 

(Photograph was marked as 

Plaintiff 'a Exhibit Number lO 
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and received in evidence.) 

THE WITNESS: This is a photograph of the state 
,..:: .(';··> { .. -i'.i~.-·· 

;vehicle as it came to rest over the ·n-0r..th embankment of 

iRoute 7 on the south side of the road showing that the 

front of the vehicle is headed towards Route 7. There is 
i 

;a concrete abutment at the front of the vehicle where it is 

resting upon, the place it came to rest. 
I 

:BY MR. LEWIS: 

Q. Photograph 10. 'l'he next will be photograph 

! 
:number 11. 

(Photograph was marked as 

Plaintiff's Exhibit Number 11 

and received in evidence.) 

THE WITNESS: Number 11 also gives the location 

of the state vehicle as it came to rest showing the concrete 

abutment that the f'ront of.' the vehicle was resting upon. 

It also is showing the damage to the right :front as well as 

. to the right rear. 

' BY MR • LEW IS : 

I All right, sir. On number 11 -- that is 11 

marked on the back -- does it show a --

THE COURT: It doesn't show. 

MR. LEWIS: What does it show with respect to 
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impact on that vehicle, sir~ 

MR. SLENKER: Now, you mean the areas of impact 

or the areas of damage? 

'rHE COURT: What does it show with relation 

MR. LEWIS: What does it show with respect to 

the areas of damage? 

THE WITNESS: It shows that the r~t front of 

the vehicle, approximately :f'rom the center of the vehicle 

f orwa.rd is damaged considerably on the right side as well 

as on the right rear wheel to the rear or- the vehicle is 

damaged considerably. This area in which I am pointing 

is pushed into the frame of the vehicle as well as to this 

dama.ge in the right frontof the vehicle. 

BY MR. LEWIS: 

Q All right, sir. Was the mark on the front of 

the vehicle corresponding to the shape of the bumper on1he 

truck? 

A There was an impression from four feet ten inches 

in the front of the vehicle backwards with an indentation of 

approximately eight inches which was the width of the bumper 

on the tractor and trailer. Four feet ten inches back there 

was an indentation on the back of the car. 

Q Sir, would you look at photograph number 11? 
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Is there another photograph that also shows that, sir? 

The next one would be 12, sir. Let's take these. 

What does photograph number 12 show, sir? 

(Photograph was marked as 

Plaintiff's Exhibit Number 12 

and received in evidence.) 

THE WITNESS: Photograph 12 shows the position 

looking in a westward manner, in a westward. direction from 

Route '7 and 28 towards where the state police vehicle came 

to rest showing that the debris inside the car is in the 

rear window of the vehicle. 

BY MR. LEWIS: 

Q What is the s.ign1f'1cance of' that, sir? 

MR. SLENKER: I object to that, Your Honor. 

THE COURT: Sustained. 

BY MR. LEWIS: 

Q What do you mean by that? 

A The papers and the note pad that is required to 

be kept in the pt>lice vehicle and numerous papers were 

found in the back part of the car• the back glass of the 

vehicle. 

Q The hat? 

A Not shown in this photograph, sir. 



Q The next one is 12, photograph nwnber 12. 

(Photograph V&S mu ed as 

Plainti:f'f''s Exhibit number 12 

and received in evidence.) 

This, again, is the state vehicle 

1
1 THE WITNESS: 

.hawing the right rear of this vehicle, showing that the 

~wnper was bent inward ~s was the right r•&r panel from 
I 
I the right rear .tire back. 

I MR. SLENKER: Tll:t 11! nuaber 12, is it, sir? 

THE WITNESS: Yes. 

MR. LEWIS:, 

Q I show you number 14herewhieh 1a an enlargement 

ask you whether that shows any papers and a h&t in. the 
i 
i. 
rack? 

(Photograph 'W&S li&rked as 
I 

I 
Plaintiff's bl\1.bit 14 and 

received in evidence.) 

THE WITNESS: This is the ·right rear o:f' the state 

vehicle showing you the hat that was worn by the trooper 

I 1a.nd the paper·s that were inside o:f' the car all bei.ng in the 
I 

rear glass of the vehicle. 

MR. LEWIS: I show JOU photqgraph number 15 and 

,ask you where the vehicle was when that picture was taken? 

I 
i Ka2. 
' 
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(Photograph was marked as 

Plaint1tt's Exhibit Number 15 

and reee1•ed 1n evidence.) 

THE WITNESS: This picture was taken ot the state 
I 

police vehicle in the garage atter it was removed from the 
i.··. ·:~I ( l :. ,t .. 

scene showing the -.bk.t rear of thia vehicle and the back 

I part showing that the back glass bas been removed from the 

vehicle. 

M.R. LEWIS: I show you photograpb nuaber 16 and 

! ask you what that photograph shows. 

(Photograpb •• -rke4 aa 

Pla1nt1tt•a lxhib1t llullber 16 

anct rece1••• in eYidenee.) 

THE WITNESS: Nuntber 16 is an enlargement of the 

right rear quarter panel of the st.ate V·ehicle prior to the 
I 
. time it w&s removed rrom the scene abari-fl& 7ou the right 

· rear quarter panel a-s indicated. The acu:tt ·marks were found 

· to be behind the rear tire ot the vehicle being &pproxi-· 

mately the same size as the tire on the tractor and trailer. 

There were scu1'f marks on the outside ot the l.ett rear 

1 

tractor wheels of the tractor that tit perf°ectly in th~ 
'( \''\ ~:L 

~· e- indentation that was lert 1.n the~ rear quarter panel 

of the state police vehicle. 
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BY MR. LEWIS: 

Q All right,sir. I show lQl a photograph -- excuse 

me. That last one is 16 -- 17. We wj.11 withdraw 17, Your 

1 Honor. It was not taken contemporaneously. 

Sergeant, do we have a photograph in evidence 

showing Sully Road? 

A Yes. 

Q That evening? 

Q Next morning or whenever it was taken. All right 

sir. Now, would you resume the stand, again. 

If it please the court, I w1.ll otter and ask 

the court to mark all of the•e photograph• •hieh are marked 

exhibits through 16, I believe it is 2 through 16. 

Now Sergeant, did you have occasion to visit 

Trooper Whitmer in the hospital? 

A I did. I saw Troope:r Whitmer in the hospital 

' the night which he was involved in this crash. 

Q All right. And did you see him in the hospital 

a.fter that through the time he was in the intens.ive care 

unit? 

A Numerous times. 

Q Mow, as a layman would you te11 ua what his 



MR. LEWIS: May the doctor be excused, Your 

Honor? 

THE COURT: After you get Sergeant Ogburn back 

for cross examination. 

1Whereupon, 

JESSE OGBURN, JR., 

having been previously sworn, was examined and testified 

'upon his oath as follows: 

CROSS EXAMINATION 

BY MR • SLENKER : 

Q Thank you, very much. Sergeant Ogburn, it 1$ 

·true, is it not, sir, tha.t you did not see the accident 

in question here? 

A That is true. sir. 

Q You have no knowledge gained upon your personal 

:observation as to what roadways either ot the vehicles were 

on, do you? 

A That is true, sir. 

Q And you actually arrived at the scene o-£ this 

accident. 45 minutes or so after ~he incident had happened? 

MR. LEWIS: Objection. There is no evidence of 

when it happened so he couldn't tell. 

THE COURT: Rephrase your question. 



I BY MR. SLENKER: 

I 

Q What time was it, sir, :1n the evening of the 

16th when you arrived at the intersection .ot 28 and Route 

7? 

A I arrived at approximately 8:45 p.m. 

Q 8:45 p.m. It w-.s dark at that tiae, was it 

not, sir1 

A Yes, sir. 

Q Can you tell us who was ther•., it" you know the 

names of them, at the time you arrived' 

A Numerous people. 

Q Now, Mr. Lewi.s had y-ou identity- and put into 

evidence a number of these photographs. I would like to 

ask you, air, and perhaps I best ask the court first, I 

want him to identity on these, if he can, whether they 

were taken before anything was scrubbed, bruah&d and 

shoveled or what? 

THE COURT: All right. 

MR. SLENKER: Can I ~-

MR. LEWIS: I don't think it ought to be written 

on there. He could indicate which is which. 

MR. SLEKICER: Could I give him a pencil and he 

write "after corn" or "before waab•, 
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THE COURT: I think that 1• all right. 

MR. LEWIS: All right, Judge. 

BY MR. SLENKER: 

Q 'I'here is the pencil and I :t"irat show you 

Plaintiff's Exhibit 3 and write under the nuaber 3, if' you 

could. Put it down whether it was betor~ the road was 

washed or the corn was taken orf' the road. Can you tell 

us that and write it on there1 

A It would be much easier to give you the photo-

graph. It is ,1ust & very few. 

Q All right. 

A You a.re cnly interested 11\ the photographs per-
~ 

taining to t.he road itself., not to the ?ehicles'? 

Right. You have two thereT 

A Two there that were taken atter ~e road was 

swept prior to being washed. 

Q And what are their numbers! 

A 8 and 9. 

Q All right. A£ter it was swept but before it 

was washed, is that correct? 

A Yes. 

Q All right. There &re only two ot those, nwnbers 

8 and 9? 



A Yes. 

Q How about the rest of them there? 

A The rest of these were taken af'ter the ro3.d 

had been cleared. 

Q The rest were taken after swept and washed, is 

that correct? 

A That is correct, sir. 

Q All right. Your Honor, .for the record can we 

show that the rest of' them a.re numbers 6,, 1, 12, 11, 5, 4, 

3, 13 e.nd 10? 

THE COURT: That would be --

MR. SLENKER: Those are the numbers. 

THE COURT: All right. 

BY MR. SLENKER: 

Q Incidentally, were these taken by a police 

photographer' 

A Yes, sir. 

Q These photographs, all of them? 

A Those were blown up from the original photograph 

that were taken by the police photographer. 

Q All right. Do you have any other photographs 

that were taken by the police photographer that were taken 

that night or the next morning? 
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A Numerous ones. 

Q What is the last number tha.t we have there, 

please? 

MR. LEWIS: Those are Plainti.ff's Exhibits. 

MR. SLENKER: Your Honor, I would like to show 

these photographs, they are numbered and have been previous-

ly numbered 21 through 36. I would like to show them to 

the officer and ask him if he could identify them and have 

them as Defendant's Exhibits by the same numbers that are 

there. 

THE COURT: Let's use, starting with yours, 

just u.se the l through whatever they are. 

BY MR. SLENKER: 

Q Will you look at those as they now exist and 

tell me if th«f>T were taken that night or the next morning? 

A These are all photographs that were taken of 

the vehicle at the scene. I am not sure that they were 

all taken by a police photographer but they are all pictures 

portraying part of the scene or the vehicles. 

MR. LEWIS: I have no objection to them, sir. 

MR. SLElfKER: I ask that these be admitted into 

evidence. They have not been renumbered. 

(Photographs were marked as 

L 
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THE COURT: What di:fference does tha.t make? 

MR. SLENKER: To show the lack o-r attention to 

driving the automobile. 

'fHE COURT: One act does not constitute another 

on a day before~ 

MR. SLENKER: If Your Honor wishes to •::?xcuse 

that I will take an exception to that. 

THE COURT: Unless you could show that it is 

connected in this accident. 

MR. SLENKER: It happened within a 24-hour period. 

THE COURT: I don't care. If it happened the 

day before and had no connection with this 1.t is not 

admissible to this. 

MR. SLENKER: I will take an exception to that, 

Your Honor. 

IN OPEN COURT 

BY MR. SLENKER: 

Q Sergeant, I thought I had understood, when you 

testified on d1.rect exam1.nat1on, that the night when you 

were out at this intersection you saw some marks in this 

vicinity here (indicating). Did you? 

A When you said this vicinity here you are re:terrinf 

to coming out o:t 28 1nto Route 7? 



Q Yes, sir. In this area right in there (indi-

~ating). 

A You are moving your finger around. 

Q Right in this area here, right there (indi-

.ating). 

A Yes. 

Q. Did you :find marks there? 

A There were tire marks in that vicinity. 

Q Would you come down and put them on the diagram 

n red pencil the same way you put those on? 

1 
A There were marks leading -- as I said they were 

.arker in this vicinity. However,, there were marks leading 

in this direct.Jon which were very.fa.int. 

Q Row many were there? 

A Several. 

Q Two? 

A Three or more. 

Q. I notice you only put two there. 

A I was trying to portray the fact that these 

marks left by veh1c1e tra.1'f'1c in this '·direction. 

Q I understand that. If there were three ot. them 

the third one in there. 

A· There may have been several marks but they were 
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!a.11 going in this direction (indicating}. 
! 

I 
I 
i 

I 

I 

A 

Q 

A 

Leading on to Route 7? 

On from 28. 

To go in a westbound lane? 

I don't know if 1t was going in a weDtbound 

I 

jlane. It appeared that it was making a left turn. They 

I
i, were Qnot straight. 

They were on an angle like turning on to Route 

I 1? 

I A Yes, air. 

I 
I 

i 
Q Now,, will you put on here in this area here 

1' 

! (indicat:lng) all such marks that you saw that night whil~ 

I you were out there whether two or three or how many'? 

r A Could I have the photograph of that intersection? 

I THE COURT: No11, do you want them? Do you want 

I the jury to see these now? 

I 
! 

MR. SLENKER: Yes. If' they &re numbered I will 

J pass them to the jury,, yes,, sir. 
I, 

I THE WITNESS: Do you want to know the ·,umber of' 

I 
f".... brake marks seen in this vicinity (indicating)? 

\., 

MR. SLENKER: Yes,, sir. I just want to know the 

marks in this area right here {indicating}? 

MR. LEWIS: Would you draw the circle so the 



record could be clear, Mr. Slenker? Let the record show 

1that the large circle has been drawn by Mr. Slenker 

indicating the area where he wants to show the ma~·ks in 

that area. 

THE WITNESS: I made no notation in my notes 

1 as I recall to the number of brake marks or tire marks 

I 
that were seen in this vicinity. However, I do recall 

, there were marks go~ng off of 28 into Route 7. From 

·photographs it is quite obvious that these marks in this 
I . 
vicinity (indicating), whether it was one, two or more .. 

, were the most prominent as far as being darker than any 

in this vicinity as.you marked. 

BY .MR. SLENKER: 

Q I understand that. All I want now is Just the 

marks that you saw. Get them on the diagram. Are all the 

marks that you saw that night, have you put them within the 

red circle on the diagram? 

THE COURT: Could we do that at recess and go 

on to some other testimony and come back to it later on in 

cross examinat.1on. E\/5.oently · 1.t is going to take him a 

little time to look at some of' the photographs and refresh 

his recollection. 

BY MR. SLENKER: 
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Q You can do that later, can•t you, sir? 

A I w~ll go over my notes and see if I have where 

they were and how many there was. 

l Q Now, did you put on there, by use of the red 

·encil, where the shell corn waa 1n this intersection? I 

tea.lize it was all over but where did it start, if you cculd 

iell, and where did it run? In other words, what was the 

la.stern1 :•st· end of the shell corn and what was the western 

Lost end of the shell corni 

A You objected to me trying to explain that 

a.rlier in that the shell corn was f'urther east, in the 

eastbound lane as 1~ waa in the westbound lane because of 

the traf'f'1e had come through there, in that direction. 

Q Could you put a. circle on there that would be 

the outside edge of the shell cornT 

A The shell corn started approximately in this 

area (indicating). 

Q Make that real heavy. Right down there, right 

there (1nd1cat1ng) eould you put, "start o~ shell corn"? 

Could )Ql write that? 

Now, then that is the easternr:ost end of it? 

A Approximately, yes, sir. 

Q Where was the western;.,ost end? 
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A I made no notation. 

Q Do ~ou have a recollection? 

A It wa.s spread over 150 feet of that point. 

Q It was all to the west of this l:hle? 

A The majority of it was. I am not saying that 

there wasn't none in this intersection. The aajority of 

it went westward for approximately 150 teet. 

Q Now, is this red X that you put here, is that 

intended to show the gouge marks that you testitied to? 

A That is correct, sir, 

Q All right. Is that where they started? 

A That is where.they started. 

Q Can you put how f'ar they went or can you tell 

s how far they were and what kind of marks they were --

I 
continuous mark"l 

I A As I said before, these marks started at this 

bo1nt (indicating), six f'eet trom the north edge of .Route 

7 and went in this direction (indicating). There were 

ire marks and g,ouge marks through this intersection. 

Q In the eastbound lane? 

A Across the eastbound lane. 

Q Do they show in a photograph? I understand they 

ere in the westbound lane from your testimony. · 
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A This car went from ~his point --
,.,, 

Q How do you know it went from that point? 

A The marks. The gouge marks went from the east-

;bound lane over an embankment and came to rest approximately 

there (indicating). 

Q. All right. Were there gouge marks out in here 

(indicating)? 

A . There were. 

Q Out in the intersection? 

A Yes, sir. There were gouge marks here (indi-

·eating) and also tire marks indicating that a vehicle 

traveled this point to where it came to rest here (indi-

ca.ting). 

Q Did you measure the width or Route 7 here? 

A Approximately 22 feet wide. 

Q And how wide are each one of the lanes? 

All right• sir. 11 feet. 

~ Can I take my dark pen and put those measure-

ments up there? 

Q Were there gouge marks, additional gouge marks. 

from this X in the westbound lane out here in the inter-

section in the westbound lane? 

A You mean in addition to where they began? 

... ,.·,.··. 



L 

1~-108 

Q Yes. 

A There were a continuation of' gouge marks in 

the westbound lane 1.n Route 7 at this point. 

Q Did they come out from this point here (indi-

cating), which is where they began, is that true? 

A 

Q 

A 

This is where they began (indicating). 

At the X? 

Right. 

Q D1.d they go straight out to a point and then 

turn otf1 Tell us that. 

A 

:recall the 

I would have to go by the photographs. I don't 

exact pattern ot whether they went straight ifl

a dist&nce or whether they were at an angle f'rom this 

point (indicating). 

Q All right. But as I understand you testimony 

there were gouge marks over in this direction here (indi-

eating)• in the eastbound lane. There were also gouge 

I 'marks over here (indicating). Did you f'ind any marks at 

all of'f the road here (!nd1cat1ng), ott the shoulder of 

the road on the north ~ide of' Route T'I Did you find any 

kind of marks over there' Or did you look? 

A You mean f'rom here back (indicating)? 

Q Yes. 
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A There were none to my knowledge. 

Q. All right, sir. Ian•t it true that from this 

point right here (indicating) all the way up to Broad Run 

I ~rive there wasn't a single mark on the right-hand side in 
I 

the 
i 

I 
I 
was 

I 

dirt or aoft part, not a single one that )'DU aaw? 

MR. LEWIS: I didn't hear any testimony that ther· 

any dir'i o· ri shoulder part. 

MR. SLE1'DB: It shows in P1a1ntif'f's Exhibits 

I ,,_11 the way through number 16. 

THE COURT: Was there any :mark on the shoulder 

I there, I assume so:ft mud or dirt or whatevert 

I 

I 
I 
lthis 

I 
I 
I 

MR. SLEBKER : There wasn • t a mark. 

MR. LEWIS: Let tbe w1.tness answer. 

THE WITNESS: I don't recall a.117 marks being on 

portlon ot the road here (bl41eat1ng). 

MR. SLERDB: All right. 

THE WITNESS: That were visible at the time I 

I :was there. However, there was numerous tra.:ttic &nd cars 

I ;were parke.d everywhere, that one could be stopped practical~ 
I 

at the time I arrived. 

Q Were they parked over here {indicating)' 

A I don•t recalJ. exactly the location or the parked 
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i 
'vehicles. They were parked here (indicating) on both sides 

'back here down Route 28 and even across here (indicating) 

!in the cut oft. They were parked t/Jleryway they could, just 

about. 

Q All right. Now, this area right in here (1nd1-

:cat1ng) on the north side ot 7 adjacent to it, between 

Route 7 and Broad Run Farms or this drive here (indicating), 

!1 sn rt that Broad Run Dr 1 ve? 
I 

A It is Route 808 or waa at that time. 

Q Route 808. Between 808 here (indicating) and 

:Route 7 up here (indicating) there is no buahes or anything 

!up there, ia there? 

i A There is a church sitting back ott of the road 

\here (indicating). Whether there is any bushes, there is 
I ro significant one as I recall as tar aa being any size. 

Q, Wouldn't block your viewt 

A Bot that I recall. 

Q And the church sits on the other aide o'f a pond? 

A Between the pond and Route 1. 
: 

Q All right. And does it sit on an angle like this 

:c1nd1cating)? 

A You mean the church? 

Q The church? 
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A I don•t recall. 

Q Let me ask you th1a: As you go westbound on 

Route 7 at the crest of the hill and come down can't you 

!look across the pond and church over to this area here 

! (indicating)? 
I 

I A Yes, sir. 

Q You have an open view. 4on 1 t you? 

A Ye·s, sir. 

Q Was Trooper Whitmer at the acene or the accident 

when you arrived? 

A Bo, sir .• 

Q How about Mr. Marcum? 

A 1 do not know. 

q You don•t know about Mr. Marcum' 

A Bo,, sir. 

Q You 11&<le no inquiey about Mr. Jlarcmn or went 

over ·-
A That 1a not the question you asked. .I do not 

know when he va:a moved. 

Q Mr. Marcum? 

A Whether be was there when I arrived or not I do 

not know. 

Q But you understood that Trooper Whitmer had lett 
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or was taken away bef'ore you arrived' 

A Yes, sir. I didn•t see him at all. 

Q When Trooper Whitmer indicated to you on the 6th 

of May of 1970 that he got his memory back did he tell you 

what he remembered on that occasion? 

A Not only did he tell me but he put it in writing. 

Q Did you see that? 

A Yes, it goes through me. 

Q Do you have a copy o..r that? 

A I think so. 

Q May we see it, sir? 

Did you talk with him about it! 

A Yes, sir. 

Q Prior to the time he wrote this? 

A I am sure it was discussed prior to the time 

he wrote that. 

Q Discussed with you? 

A Yes, sir. 

Q All right. Was this written in your presence 

or dictated in your pre-senee by h1JI' 

A I don't know whether I was present or not; 

whether he dictated that I have no way of knowing. 

Q But he did dictate this. Yvu didn't dicate it 
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for his signature? 

A Bo, . s 1r • 

Q All right. Could you take that out so we might 

have it. 

A Yes. 

MR. SLENKER: If Your Honor please. I would like 

.to have this marked as a De:t'endant•a Exhibit. 

And it is true, is it not, Sergeant Ogburn, as 
~ 

•of May 6th, 1970 is the first time that Trooper Whitmer 
I 

ever said he was on Route 7, isn't that a tact? That is 

the f'irst time he told you he was on Rdute 7? 

THE WITNESS: Bo,. thia is not exactly the 

circumstances. 

BY MR. SLEKKER: 

Q Now, ·did ~e tel.l you prev1oualy that he was 

someplace else? 

A No, he didn't tell me as to whether b.e was on 

Route 7 or any other Route. 

Q, It wasn't until the 6th or May that he told you 

or was able to tell you where he was, right? 

A Yea, sir. 

MR. SLENKER: I asked that that be admitted into 

·evidence, pleaae, and subject to the Sergeant being able to 
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but on the diagram within my red circle any ot the other 

I 
~arks that evening I am finished. 

THE COURT: It is admitted. 

(Document was marked as 

Def~dant' s Exhibit Number 19 

and received in evidence.} 

REDIRECT EXAMINATION 

BY MR. LE"W'IS: 

Q I just have one question. Sergeant, there were 

:marks on the intersection in this location prior to the 
I 
I 
1

accident, were there not, sir? 

A There is always, tire marks at this,or had been, 

1 were marks there prior to the 16th of October 1968? 

A Oh,, yes,, sir. On this road there is always 
' 
i 
j marks visible of traffic slowing or stopping coming into 
I 

I 
,, 
this intersection. 

Q All right. sir. How, can you tell me the 

l dif'f'erence between the marks which you said were f'aint 

that were there and the ones you observed flowing from this 
I 
' 

I 
i 
I 
I 

I 

area? Describe the difference, hQW they looked different, 
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1if you can? 

A The marks coming into this intersection off of' 
' 
:Route 28 were usually in a straight line partially where 

they were very prominent as far as being dark was concerned. 

In this vicinity (indicating) they were much lighter than 

these (indicating). There was no c'ompariaon as to the 

type of: marks that were here as compared to these 011 Route 

7 in that these tire marks were much wider in places 

c~ How about the color and quality of' them? 

A These marks here {1n41c•'1ng) were much darker 

than these marks com1.ng into Route 1 trom Route 28 into 

I Route 7. These marks were much w14•r. 

Q Now, sir, was there &n1' loose rubber or any other 

debris, either loose rubber or debris, 1n connection with 
I 

I 
any of those t.:tre marks, the faint onea that 7ou saw on 28? 

A coming out of Route 28 into·TP 

Q Yes, sir. 
I 

A No. Thes.e were ju.at taint tire marks. There 

were no debris there of any sort to fJJ.Y knowledge. 

Q No loose rubber? 

A No. sir. 

Q Now, did any of theae tire marks show up on the 

phototgraphs that you took? Were ~he7 dark enouf?h? 
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I 
A The majority or them did not, especially in 

~his vicinity because of the tact that they were so light 

J'n appearance. These show up much more vividly in the 

plhotographs where they were much darker and heavier. 

Q And do these faint marks that you mentioned, 

did they lead up to the point where the broken glass was 

Jnd the gouge marks and the --

A There was no connection between the two. 

MR. LEWIS: All right. sir. That is all. 

RECROSS EXAMINATION 

BY MR. SLENICER: 

Is the ground of Route 1 elevated• is it at a 

elevation than the shoulders of it here (indicatirg)? 

Not visibly to the naked eye, I wouldn't think 

Q Did you order the photographs taken that night? 

Qid you tell the photograpr to take a picture here. take 

I ~ 
a picture here and one from up heret 

A We took pictures of eYerytbing we could t}Bt 

f?-1ght. Nothing so much in sequence but we took photographs 

J:r e~1er.ything we possibly thous~we could use or need at a 

I 
later date. 

Q Well• was it your determination as to what 
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photographs were to be taken? 

I A Not all• no, sir. There were certain instances 

~hat I requested photographs be made of certain things but 

~11 the pictures were not taken at my request. 
I 
I 
I 

1 Q Did you :f'ind any debris 1n this area here (indi-
i 
Fating), right in the center of the intersection here at 

Route 7 and directly out from Broad Run Farms? Did you find 

Lny debris at all? 

A There was debris scattered from this point all 

.the way to this intersection in both directions. In this 
i 

I 
:v1cin1 ty (indicating), there could possibly have bem some. 
l 
I 
! 

I 
I 

Q 

A 

That is my po int. Wasn't it all over here? 

It was in the tire marks and the tire marks,, as 

!much as the debris was from this po :tnt here in this 
I 
; 
direction (indicating} and, of course,, .in this direet1ca. 

The main part of it was in this direction and not in the 

center oC the intersection. 

Q The main part of it waa in the westbound 1ane of 

IRoute 7 in this area here? 

[ 
A No. I said that this is the main point. The 

!debris went Crom this point this way (indicating) and from 
I 

I 
!this point, this way, the gouge marks along with the tire 

marks (indicating). Now, there may have been debris 
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scattered along this entire intersection, parts or glass 

or shell corn or something or this nature. 

Q ean you tell us, was there glass, pieces of metal 

1

sha.k.ed down from cars in thi.s area right here (indicating)! 

INow, you told us about these lines here (indicating). There 

i 

I
' were gouge marks here (indicating). Was there other 

debris? 

I A The heavy concentratiGll of any debris was in 

lthJ.s vJ.cinJ.ty. However, there could have been some debris 

jscattered over the entire intersection. It was quite 

/obvious that the main part of the debris was at this point. 

j Q Now,you put this X at the place where the gouge 

l I marks start. You got it about even with those lines there 

I or a 11 ttle behind .1 t (indicating). Is that real.l.y where 

it was? 

A I do not know anything at.out these lines here 

(indicating), as far as where they ahow on this or where 

they were. I was going by a point that was extended trom 

this edge o-r lloute 28 acroaa. This waa my determination 

for this. Travel,.ng a straight line .tram Route 28 acroas 

f Route 7~ it was in a straight line with this east edge of 

I 
I 
J· 

I 
I 
I 

I 

Route 28. 

Q Okay. And this X was put out six feet from the 

(\_ .£' 7 
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north edge? 

A From Route 7, yes, sir. 

Q And that lane is 11 feet? 

A 11 feet wide. 

Q And the gouge marks start and it was better than 

half way out from that lane? 

A Right. 

MR. SLENKER: Thank you, Sergeant. 

REDIRECT EXAMINATION 

BY MR. LEWIS: 

Q I have just one question. Would you use this 

black pen and circle the area er greatest dirt f'a.llout? 1 

Would you write "f'alllou t" 1n that black circle there? 

All right, sir. Thank you. With respect to this 

road here (1nd1eat1ng) and. tb.e ahou1der and the area around 

Broad Run Farms, waa that also an area where people were 

parking when J'OU got theret 

A zvery vlace that was available tor or big enoUftl 

'.for a ear to park there was some car there practically that 

night in this intersection. 

Q Does that include this area here (indicating)? 

A Yes, sir, that includes thia area, the shoulder 

of Route 7 in both directions from 808. Also on the other 
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side of Route 7. 

Q so, every shoulder and every location other than 

bearing traffic was parked in here, is that your testimony? 

A Yes, sir. 

MR. LEWIS: That is all the quest.ions I have. 

THE COURT: You may be finally excused. 

MR. LEWIS: Judge, may I keep the Sergeant in 

reserve. There might be some reason to call him. 

THE COURT: You are just temporarily excused. 

Let's take a short recess. 

(Short recess.) 

MR. LEWIS: I would like to call Dr. James Peter 

Murphy. Doctor, would you come forward, sir? 

' Whereupon, 

DR. JAMES PETER MURPHY, 

being first duly sworn, was examined and testified upon 

his oath as :f.ollows: 

DIRECT EXAMINATION 

BY MR. LEWIS: 

Q Doctor, would you state your tull name, sir? 

A James Peter Murphy. 

Q And what is your occupation or profession? 

A I am a neurosurgeon and neurologist. 
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Q Would you give us a resume or your qualifications 

and training a,s a neurologist? 

MR. SLENKER: It Your Honor please, I am 

familiar with his qualifications and will accept his 

opinions as expert. 

THE COO RT : Thank you. 

BY MR. LEWIS: 

Q Thank you very kindly, sir. 

Dr. Murphy, did you have occasion to examine 

Mr. Beverly I. Whitmer? 

A Yes, sir,, on August 7th, 1970. 

Q Did you have an opportunity to take a history 1 

of his conditions particularly with respect to loas or 
I 

memory and functions relating to an automobile action or 

accident which occurred on October the 16th, 1968? 

A Yes, sir. 

Q All right. Would you state, if' you will, sir, 

what history you took, sir? 

A Well, it had to be with the details of his 

multiple injuries in an automobile accident which I presume 

have been covered but in resume --

Q I am not asking for fractures and things like 

that. 
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a computing mechanism in that they are memory banks or the 

jdata stored in them, the temporal lobes, and that the impair· 

!ment on a physical basis would be one in which the computer 
I 
/track, let's say, had gone back on the reel improperly or 

!something like thai. 

events that occurred during this time. 

That is to review the details of 

The other theory which is equally dependent has 

contended that 11hen a.ny horrendous experience occurs that 

is life threatening and without any implication concerning 

the individual motivation at all there is a sort or denial 

that just occurred because they are extremely painful in 

memory. This is all involuntary, not voluntary. And 

although the events are registered and are being stored 

the denial mechailism does not recall. That is sort of a 

psychological block. 

Q Now, Trooper Whitmer sustained direct blows to 

the head and has right now a laceration an inch and a half 

or so long -- is this the temporal? 

A Cranial. 

Q And in addition a numerous series of scalp 

lacerations which it has been testified are a result of 

direct blow·~ to the head and based upon your direction of 

this patient, sir, and your history taken do you have a.n 



1

an1festation. Everybody knows the more severe the head 

injury the more likely the amnesia and the head injury not 

is severe is not associated with amnesia but the things 

I outlined and with the two theories still applying and 

tbviously does apply when the head injury is severe. 

Everyone knows the physical damage is definite. This is 

said particularly with reference to recovery of amnesia. 

ne might say, well, if it is purely a physical thing, if 

a couple tubes in the radio are broken., let's say, how come 

they will start functioning. Well, the reason is they are 

.not and I personally think that since amnestic events not 

uncommonly return to memory even after a long time later, 

that the psychological block aspect of this on an invol-

unta.ry basis is very important, in my opinion, just as 

important a.s the other. 

Q Is any part of Mr. Whitmer•s amnesia here based 

on the psychological theory? 

A Well, there is cases of amnesia in general. Of 

courGe,, it could apply to his case as wells 

Q Do you have an opinion if any of his amnesia 

was on a psychological basis? 

A I don't think in this case at all. I think it 

is physical but I want to reiterate that loss of memory 



after injury does not imply that the recording and repro-

ducing is forever damaged. That is why it occurs. It is 

as though the computer were off the reel temporarily and 

then could get back on. 

Q Once back on and once the body has stored 

'knowledge, then comes back into play and is recognized and 

r9called, how accurate will it ~e with reference to what 

images struck the memory at the time of the incident? 
I 

A Just as accurate as is the revival of memories 

under hypnosis which is absolutely reliable. 

Q So, i1hat he recalls on May 6 of 1970., some 19 

months after the inc.ident, you say would be just as accurate 

as if he had recalled it the day of the incident originally? 

A In my opinion he would. They were very vivid 

events. These are lifetime, forever-after type things. 

Q All right. Once he recalls it though, then 

we would say h~ has recovered everything so that he would 

, be able to recall it and reiterate 1 t accurately after 1 t 

:first ·ca.me back to him, isn't that correct? 

A Well, none or this is necessarily 200 percent 

correct but it is my opinion that most probably- that would 

be so, yes. 

Q so, in an instance like this if he remembered 
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in May of 1970, then in August of 1970 he should remember 

the same things that he remembered in May about this 

;incident, is that correct? 

A I would guess so, yes, sir. 

Q Wald the time element in there be at all 

significant as to whether he would or would not remember 

everything? 

A What time element? 

Q That he recalls in May, certainly that latter 

part of May he would be able to recall it and perhaps in 

June he ought to be able to recall it just the same when he 

first did b~ck in May, does it make any sense that he gets 

:it back, that he possesses the ability still to rerecord 

it again accurately? 

A I really don• t know. ·rha t would vary with the 

individual case. 

Q. How about Mr. Whitmer? If he did recall in 

May of 1970, then he ought to be able to recall it just as 

vividly and accurately in August of 1970, should he not, 

· as to May 6th? 

A I would think he should, yes, sir. 

Q Now, Dr. Murphy, does one~ guilt or culpability, 

if you will, that he may think inwardly exists upon him-
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' self play any part in bringing about amnesia on an invol-

untary basis? 

A Not necessarily at all. The amnestic events 

that are associated with trauma adhering to the psycho-

logical theory -- excuse me. The development of' amnesia 

i in such cases are not predicated upon a feeling of guilt 
! 
I 

1! :I or responsibility, necessarily. 
' 

Q Do you have an opinion whether it played any 

part in this case so far as Mr. Whitmer is concerned? 

A I wouldn't think so. 

Q Suppose, as a hypothetical matter, suppose he 

' had been the precipitating cause of a rather serious 
' 

'l , accident in which a party had been killed and he himself 

had been injured and assume that he f'elt some guilt in 

connection with that occurrence, do you have a.n opinion 

as to whether that woul.d participate or contri.bute to the 

amnesia? 

MR. LEWIS: If' it please the court, that is not 

in evidence. 

THE COURT: That is correct, it 1s not in evi-

dence. 

BY MR. SLENKER: 

Q Can lQl answer it' 
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A In this pa.rticular case,, and I very rarely say 

this, Mr. Whitmer, Whitmer being a thoroughly honest 

individual that I don't think consciously or unconsciously 

· he would or could fabricate anything but since you pursue 

this point and in this particular case do I volunteer this 

assessment of character --

Q Do you have an opinion? 

A I just expressed it. 'rhe answer is no. 

Q He couldn't do it involuntarily? 

A It is my opinion that he did not :fabricate it 

1 involuntarily or voluntarily or amnest1cly or hysterically 

or any other way. 

Q But he didn't fabricate what he remembered? 

A That is correct. 

Q Or the amnesia? 

A Didn't fabricate either one. 

Q Or could the aspects of guilt involuntarily 

even though he may not know it is h&ppen1ng? 

A We are talking about this case and my answer 

is, it is my opinion that no,, it couldn't. No, it didn't, 

let's say. 

Q The guilt would play no part? 

A I just said that in this case, in my opinion, 



it did not,not could not. Anything can happen. It is my 

opinion it did not which is even stronger, as you know. 

Q I do know. But if the body and the mind does 

things on a number of' occasions, that the possessing of 

the body and mind,, have no way of knowing that it is 

occurring, isn't that right? 

A That is not true because all such involuntary 

episodes or activiti~s are revealable under hypnosis, in 

g.eneral. They may not be at a conscious level at that time• 

if that is what you mean. 

Q Well, isn't the onset of mental disease an 

instant something that is not known to the person? 

A In general, the person does know. 

'I 
Does know? 

A Does know that there is "something wrong with 

his mind", that is right. 

Q And he knows every step on the way? 

A Not in a scientific way. Tbere·is impairment 

of his judgement but he knows there is something wrong 

with the inside of his he&d, in general. 

Q Could the advent of some incident in Trooper 

Whitmer• s 11.fe precipitate his remembering'? 

A Could this happen? Yes, it can happen. 



Q Do you have any opinion based upon a reasonable 

medical certainty that any such incident did happen? 

A No, sir, I don't. 

Q As a matter of fact, do you have anything within 

your records or otherwise, anything unusual that happened 

in Trooper Whitmer 1 s life or to Trooper Whitmer in the 

I 
early part of 1970? 

A No, I don't know of any unusual occurrences. 

It is my understanding, and correct me if I am wrong, that 

this revival was while he was alone or while he was falling 

asleep, which is sort o:f a hypnotic state and 1 t is well 

known that re·vival of memory is best undertaken in a state 

of hypnosis or something similar, self-induced or otherwise. 

Q. Was this self-imposed? 

A Falling asleep is the same set-up as a hypnotic 

seance. This is the circumstances underwhich people jump 

out of bed and says, "Yes, I remember where I left that 

thing". Everybody knows that. 

Q Is it your testimony that no event in his life 

in March or in April or May of 1970, no matter what it was~ 

would have any influence? 

A No, that is not my testimony. My answer is I 

don't know of any. 

~70 
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Q If there was such an incident would that have 

an influence on his recalling? 

A I could or could not. 

Q You would have to know what it was? 

A And even then I would not be accurate in my 

,assessment of its catalytic effect in restoration of memory. 

Q Because you wouldn't know enough about it,? 

A Not necessarily. A description of events and 

!the . ' impingement of the events upon the individuals mind 
I 

and personality are not necessarily the same thing. Some-

one can be in a frightening situation and maybe I would be 

frightened half to death and Trooper Whitmer wouldn't. 

You don't know how the reaction of the individual is going 

to be simply from a description of what the event is .. 

Q If the event posed a real threat to his security 

and to his standing in the community would that have a.n 

influence on him? 

A You mean in restoration of memory? 

C~ Yes. 

A It might or might not. 

Q You wouldn't be able to say? 

A That is right, nor in my opinion no one else. 

MR. SLENKER: Thank you. 

I{ 7/ 



MR. LEWIS: May the doctor be excused? 

THE COURT: Thank you, doctor. 

(Witness steps down.) 

MR. LEWIS: I would like to call Trooper 

·Whitmer. 

·Whereupon, 

BEVERLY I. WHITMER, 

being :t"trst duly sworn, was examined and testified u.pm 

his oath as follows: 

DIRECT EXAMINATION 

BY MR. LEWIS: 

Q, Would you state your ~ull name, please? 

A Beverly I. Whitmer. 

Q What is your occupation and profession? 

A Trooper, Virginia State Police. 

Q Now, directing your attention to -- well, let 

me back up. How long have you been a state policeman, 

'l'rooper Whitmer? 

A Since the first of' January 1963. 

Q All right, sir. And you served in that capacity 

through this date? 

A That is correct. 

Q Are you married, siri 



A I a.m. 

Q, And what is your wife's name? 

A Margerete. 

Q Do you have any children? 

A I do, 

Q And what are their ages and sexes? 

A Two boys ten and seven. 

Q And do you live in Loudoun County, sir? 

A I do. 

Q. Now, directing your attention to the. 16th of 

October, 1968 can you tell us what you recall of the 

events of that evening? Where did you eat dinner? 

A Johnson Restaurant in Leesburg. 

Q. And where is that located? 

A East Leesburg on Route 7. 

Q When you left Johnson• s Restaurant what was tie 

course of your activities? 

A I was on routine patrol at which t:ime I headed 

ea.st on Route 7. 

Q All right, sir. Did you have occasion to go out 

Route 28? 

A I did. 

Q And what was your course thereJ where did you go? 
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A I traveled south on Route 28 and arrived at 

lthe intersection of 606 and turned west or east on 606. 

Q Did you return back to Route 7? 

A I did.. 

,, 
\.'.(. All right, sir. Did you go out Route 7? 

A Yes, sir. I went east on Route 7. 

Q, And how far did you go there? 

A Went to the Es so station which is located near 

the Loudoun, Fairfax County line on 7. 

Q All right, sir. And did you turn around and 

proceed back in the other direction? 

A I did. 

Q Now, tell us what you did? Did you pass or see 

iany vehicles proceeding in the same direction that youtere? 

A Proceeding in the same direction that I was? 

Q Yes, sir. 

A After I started back west. 

Q Af'ter you turned and were going back toward the 

intersection of Sully Road? 

A One car that I had to wait before I pulled out. 

This car pulled .into Sterling Park. After this car turned 

into Sterling Park I came up behind a tractor and trailer 

proceeding west on Route 7 also. 

----~-! 
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Q Was that tractor-trailer proceeding in the 

, irection of the intersection that this accident occurred 

ln? 

A Yes, sir, it was. 

Q All right, sir. And what did you do? 

A Approximately a mile and a half or two miles 

ast of the intersection I passed this tractor-trailer. 

Q. All rlght, sir. Did you proceed on past him 

and go on? 

A Yes, sir. 

Q And what did you do then? 

A I proceeded on west on Route 7. 

Q All right, sir. Did you have occasion to come 

to a. stop? 

A I did. 

Q And where did you bring your vehicle to the stop? 

A Just at the intersection of Route 7 and Route 

28? 

Q All right, sir. Why did you bring your car to 

a stop there? 

A I was going to make a left turn on Route 28 and 

turn south on Route 28. I had to come to a complete stop 

, to make eastbound traffic go by. 
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Q Did you have your turn signal on? 

A I did. 

Q And how many lanes was Route 7 at the place 

where your car was stopped? 

A Two lanes. 

Q And one lane in the direction your car was 

pointing? 

A That is correct. 

Q What happened next? 

A I stopped for sometime there at the intersection 

waiting for this eastbound traffic to go by. I was paying 

.close attention to this car as it was traveling very close 

to the center line. Just a.s this ear went by me I noticed, 

I looked in my rear view mirror and noticed lights very 

close to the right rear of my car. 

Q And what happened then? Tell the court the whole 

thing in your own words? 

A Just a brief second I felt something hit the 

rear of the ear at which time my head and body was forced 

backward in the car and the rear or the car traveled · 

around to the le:f't or skidded around to the left, spun 

around, whichever you like, around to the lef't and upon 

coming back up to the steering wheel I looked and car head-
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lights coming into my right front render and this is the 

last thing I remember. 

Q The truck hit your ca.r in the right front? 

A On the side of the right front a.rea. 

Q Right :front side? 

A That is correct. 

Q Now, where was the first blow? You say it was 

from th~ rear? 

A Yes, sir. 

Q Was it square from the baek or was it from the 

rear quarter panel? 

A I can't say where the blow was from. The only 

thing I know, I saw the headlights very close to the right 

rear of my car. I couldn't, because of the blind spot ln 

the rear view mirror, I couldn't see the s:tual impact. 
·i·~r<-t~,, :/ ( t.. .. .J 

Q But the i.mpaet 'tlu ocrgh the rear end of your car 

c\ was to the left? 
· .. 

A That is correct~ 

Q And then you received a blow to the front and 

that is all you remember? 

A That is correct. 

Q Do you remember hitting your head? 

A The only thing I can remember is seeing the 

~77 
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headlights going into the right rear ~ender and my body 

going this way (indicating). 

Q And you were unconscious? 

A That ~s it. 

Q Now, a~ter that what was the next thing that 

you remembered when you were in the hospital? When did 

you remember that you were in the hospital? 

A That was on the ~ollowing Sunday evening I 

,remembered. 

Q The accident happened on what day? 

A w·ednesday night. ,, 

Q, All right, sir. 

A And I can recall very little about Wedne.sday 
I 

i 1evening. Actually Monday morning, the following Monday 

morning is when I can recall. 

,YOU 
I 

land 
I 

I 

Q This is Monday following the Wednesday? 

A That is correct. 

Q All right. Now, When was it that you remembered 

heard that there wa:J, in fact., an automob.ile accident 

you were involved in it? 

A That was on Monday morning. 

Q And who told you that~t 

A Trooper McNeill. 
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A The fractured pelvis. 

Q Allli.ght, sir. And did you receive a bill or 

did you get a copy of a. bill f"rom Dr. Ormandy, s1r'l 

A Yes, I did. 

Q All right, sir. And what about a bill ~rem 

Dr. Van Herpe? 

A I don't think I gotten one from him. I don't 

recall. 

Q All right, sir. I would tender, if' it please 

the court, that all of these bills were incurred by the 

treatment of this gentleman and that they were paid in his 

behalf and that he has to repay them out of the proceeds 

of' this lawsuit and that they are reasonable, if' it please 

.the court, and I do not see a need for every bill that is 

rendered, that another phys1c1.an can testify for the record. 

'. 

__ _L 

THE COURT: ThP court has to. 

MR. LEWIS: You ma.y examine. 

CROSS EXAMINATION 

BY MR. SLENKRR: 

Q 

A 

Q 

A 

Trooper, did you go hunting this year? 

Yes. 

When? 

During November. 

ll. 71 
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Q 

A 

Q 

you go? 

A 

Q 

A 

Did you go the first day of the season? 

No, sir. 

How soon af'ter the opening of' the season did 

Second week. 

How many days did you hunt? 

Four. 

Q In the past years how many days have you been 

n.ormally hunting? 

MR. LEWIS: Which years do you have in mind? 

MR. SLENKER: Any one of' the past years prior 

to this accident. He cou1d pick up one. 

MR. LEWIS: Prior to the accident. 

THE WITNESS: It would depend. Some yea.rs,I might 

not go but two or three days or I might go a week and a half' 

Depends how much time I had off. 

BY MR. SLENKER: 

Q Bef"ore the accident you might go two days, four 

days, a week, is that correct? 

A Yes, sir. 

Q A:rter the accident you went in 1970, you went 

two days or three days? 

A Four days. 
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Q Four days in 1970. How many did you go hunting 

A I don't recal.l but I am sure I did. The nuni> er 

of days I can't remember. 

Q You sure you went hunting. You just don't know 

he number of days? 

A Yes, sir. 

Q Now, I understand that after you heard Sergeant 

gburn testify with reference to this document that you 

igned, dated the 7th of May, you heard his testimony 

~bout that, didn't you? 

\sir? 

f 

I 
I 
I 

t 
' 

A Yes, sir, I did. 

Q And this is your signature on this, is it not., 

A Yes, sir, it is. 

Q You hadn't really gone to sleep on the 6th of 
i 
!May when you got thi.s vivid recollection that ca.me to you 
I 

la.bout all the .re.eta and circumstances? 
! 

A No, sir. 

Q You told Sergeant Ogburn that afternoon and told 

!your wi:fe the next day, the next afternoon when you saw her, 

is that your testimony? 

A That is correct. 
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Q In remembering the incident did you remember 

here was no eyewitness and there were no other cars in 

the vicinity other than yours and the truck? 

A Would you state the question again~ I don't 

understand. 

Q · As you remembered on May 6 about this accident 

did you remember that there were no witnesses? 

MR. LEWIS: The question doesn't make any sense, 

Judges He is asking the man about a report that he sent 

to his supervisor in the state police which is what this 

item is, obviously, dated 11 ---

THE COURT: The question is plain enough. He 

said, while recollecting what happened dld you remember 

tha.t' there were no witnesses, was his question? 

THE WITNESS: Prior to this coming back to me 

I had been told that they were unable to locate any wit-

nesses. 

MR. SLENKER: I understand that. I didn't ask 

you what somebody told you. 

THE COURT: Let him go a.head and explain. 

THE WITNESS: As far as if there could have been 

somebody that saw 1t, I don't know whether there was or not. 

BY MR. SLENKER: 
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Q What did you recall on May 6th when you recalled? 

A I recalled just what I said. 

Q Do you recall anything else about the accident 

other than what is in this and what you testified here? 

A No ,sir. 

Q Do you remember as you were sitting in the 

police cruiser down over the bank that somebody walked 

down to you? 

A No, sir. 

Q You don't remember that? 

A No, sir. 

Q Have you ever remembered it at any time up 

. until today? 

A No, sir. 

Q Now, when you came up Route 7, as you say, and 

came to a stop, why did you stop? 

A To let eastbound traf:fic go by. 

Q How many cars? 

A Two. 

Q Two? 

A Yes, sir. 

Q Where were they? 

A I met the first one, i:f you are :familiar with 
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that area, Broad Run Farms has two entrances to it. One 

close to the intersection o:f Route 28 and the other one is 

east o:f that intersection. The :first aie I met was along 

the ea.stern intersection to Broad Run Farms. The second 

vehicle was comil'€ across the Broad Run Bridge just as I 

arrived at the intersection at which time I had stopped to 

allow this vehicle go by. 

Q, Were you stopped when the first one went by you? 

A No, sir. I had never got to the intersection 

yet. 

Q When you did get to the intersection and stopped 

where did you stop? 

A In the westbound lane of' Route 7. 

~: In what part of the westbound lane, do you 

remember that? 

A What part? 

(i Yes, sir. Were you over toward the right part, 

edge, or closer to the center? 

A I was near the north shoulder, northern shoulder 

of' Route 7. 

Q. Where did you stop with reference to these lines 

here (ind~cating)? 

A Just about the end o~ them. 



I 
Q Approximately in that location. Was the front 

of your car there (indicating)? 

A Approximately there. I didn't get out and 

measure it. 

Q About there (indicating)? 

A Yes, sir. 

Q All right. So, it would be fair to say the 

front of your car was about even with those lines? 

A The f'ront or my ce.r was approximately stopped 

with the eastern edge of Route 28. From there was a 

straight line across Route 7 there. 

Q Right there (indicating)? 

A The front of' my car was stopped in that location 

there. 

Q Was it back east of that, Trooper? 

MR. LEWIS: I am sorry. I don't understand it. 

BY MR. SLENKER: 

Q Was the front part of your vehicle back in that 

imaginary line? 

A Yes, sir. The front part of my car would have 

stopped at that line. 

Q Right. a·' the line then rather than at the line, 

is that your testimony'? 
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A My testimony is that I stopped someplace in 

that location, right there, if that be a straight line 

a.cross Route 7 from the eastern shoulder of 28. The exact 

location I am unable to pin point. 

<~. Now, for the 19 month period during which you 

didn't remeber anything you were working a pa.rt of that 

time, were you not? 

A Yes, sir. 

Q And you had gone back down to the scene of this 

accident two or three times and stood there and looked at 

it to see if it would help your memory? 

A Yes, sir. 

Q. Everytime you did it didn't help? 

A No, sir. 

Q, Couldn't remember any of the facts? 

A No, sir. 

Q About how many times did you do it? 

A Everytime I passed the intersect.ion, everytime 

I worked, at least three or tour times a.nd right after I 

went back to work ea.ch time I went by there I never stopped 

and got out of the car o·r something like that but 1 t always 

occurred to me everytime I went through the :intersection. 

The number of' times I went down there and stopped and looked 
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around I would be unable to say the number of times I did 

that because I didn't make a note of it. It was several 

times. 

Q And you never were able to rerresh your recol-

lection or get any of this information to come back to you? 

A No, sir. 

Q And during this period of time the last thing 

I 
you remember was having your dinner at Johnsons Hestaurant 

in Lt· e;burg? 

A That is correct. 

Q And you left from there about 20 after seven 

or so on the 16th? 

A Yes, sir. 

Q You do remember leaving Johnson's Restaurant? 

A That is correct, sir. 

Q But you don't remember anything about the 

accident or what happened in it until the 6th of May? 

A That 1s correct. 

Q. What day of the week was the 6th of May, do 

you know, of 1970? 

A I don't recall. I believe it was either a 

Tuesday or Wednesday. I am not sure which. 

Q Might it have been .a Wednesday, the same d.ay the 

l{S7 
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accident occurred? 

A Could have been. 
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Q All right) sir. After you got your recollection, 

after your recollection returned to you then you remembered 

that you had left the Johnson restaurant and had gone west-

bound or had gone eastbound on Route 7 down to Route 28. 

How fa.r would it be in terms of miles :from here to that 

intersection, from the Johnson restaurant to Sully Road? 

A I would say approximately nine miles. 

Q You turned right on to Route 28 a.nd went where? 

A South on Route 28 until I arrived at the 

intersection of Route 606 and 28. 

Q From the time you got on Route 28 a.nd went to 

Boute 606 where you turned, how many miles is that? 

A How many miles? 

Q. Yes, sir. 

A I would say approximately :four to five miles. 

Q You then turned left on 606 and tent to the 

Oak Road School? 

A Yes, sir. 

Q How far would that be? 

A Mile and a half. 

Q Then cam'e back on to Route 28? 



A Yes, sir. 

Q And did you stop anybody on Route 28? 

A Yes, sir. 

Q Who did you stop? 

A I stoppcid an old Ford, '55 Ford, that was 

traveling north on 28. It had several colored people in 

this vehicle. 

Q Did you interrogate the operator of that car? 

A I did. 

Q. Did you have him get out of the car? 

A No, Sir. 

Q Did you look at his driver's license? 

A Yes, sir. 

Q Did you look at his registration? 

A Yes, sir. 

Q, Do you know his identity and reca.11 his identity? 

A His last name was Cook. 

Q When did you conclude that you recalled his 

last name was Cook? 

A On May the 6th. 

Q May th.e 6th? 

A Yes, sir. 

Q Do you remember prev"iously testifying in Mr. 

Monahan•s office on August 14th, 1970? Do you remember 



:that occasion? 

A Yes, sir. 

Q Now, that was after you had regained your 

,recollection, wasn't it? 

A Yes, sir. 

Q Do you remember Mr. Monahan asking about this 

car that you stopped? 

A Yes, sir. 

Q Do you remember what your answers were at that 

time? 

I MR. LEWIS: If it please the court, the proper 

way 1-s to ask him whether he said it. 

BY l-ffi. SLENKER: 

Q Let me ask you whether you remember the questions 

about stopping this indiv1dua1 that you mentioned. 

HQ,. Do you recall his identity? 

11A. i 1t No, s r. 

Do you remember that question and answer? 

A No, sir, I don•t. 

Q You don't remember giving 1t? 

A No, s1.r. 

Q Do you have any trouble with ,your memroy, Troope?'? 

A Bo, sir. 
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Q How far up on your abdomen did the seat belt 

come, sir"l 

A How high? 

Q Yes. Where was it? 

A Hie;ht a:cross here (indicating). 

Q Where your gun belt is? 

I A Yes, sir. 

Q Was your gun belt underneath your seat belt at 

the time of the accident? 

A It was, yes, sir. 

Q Did you know Mr. Marcum that was driving 'Ghe 

truck4? 

A Yes, sir. 

Q. Did you know his name? 

A Yes, sir. 

Q Did you know h 1m. as Roy Marcum? 

A I know he has got a brother named Roy • 
. 

(~ Do you know the man that was driving the truck 

j the night of the accident? 

A Yes, sir. 

Q What was his name? 

A Fred. 

Q' Fred. And you always called him Fred? 



A 

Q 

A 

Q 

A 

Q 

him? 

A 

saw him. 

Q, 

A 

Q 

A 

,... 
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No, they called him Troy. 

They cal.led him Troy? 

Well, yes, sir. 

Well, what did you call him? 

I calle·d him Troy. 

You called him Troy. Is that the way you knew 

I didn't know him real well. I knew him when I 

How many Marcum boys a.re there, o.r do you know? 

Two is all I know of. 

Do you know what their names a.re? 

Troy and Roy. 

Do you know who was driving the truck that was 

involved in this accident? 

A No, sir. 

Q, You don't know whether it was Troy or Roy? 

A No, sir. I didn't see him. 

Q Did you recognize the truck that night? 

A I recogn.ized the truck as belonging to Mr. 

Ma..rcum because it has it on the door. 

Q. What name did it have on the door& 

A s. L. Marcum. 



Q Now, in your letter it says, "I recognized this 

tractor-trailer as belonging to Fred Marcum". Right down 

there, that sentence. How do you account for that? 

A That must be a mistake in the typing of it. 

Q Must be a mistake in the typing of it? 

A Yes, sir. 

Q Now, you identified in this document -- do you 

want to take the document -- you identified in that 

document, did you not, Trooper, the name of the individual 

that you stopped up here on Route 28 that night? 

A Yes, sir. His name was Cook. 

(~ But between May 6 or 1970, May 7th when you 

wrote that and signed it and August when you swore to 

t~ll the truth and Mr. Monahan asked you the identity of 

the ma.n you said you didn•t know1 

A I don't recall the question, no, sir. 

Q Are you saying that Mr. Monahan didn't ask you 

the question? 

A I don't recall it. Maybe I misunderstood the 

question. 
<:, 

Q You recall on that occasion that Mr:: , Marcum vras 

there? 

A That I was there in the room? Someone. I 



couldn't say. There was somebody else there. 

Q, Mr. I,ewis? 

A Yes, sir. I remember .Mr. Engle was there also. 

Q You remember all of that? 

A Yes, sir. 

Q Mr. Lewis w.as there? 

A Yes, sir. 

Q You remember all of that? 

How far would it be, Trooper, from the inter-

section of' 28 and Broad Run down to the Fairfax line 

where you went down to? 

A It would be approximately three to f'our miles. 

I never measured it. It is my estimation. 

Q. It would be a.bout three or four mil.es? 

A Yes, sir. 

Q Now, when you stopped this fellow up on 28 

; what did you do, why did you stop him? 

A Why did I stop him? 

Q Yes, sir. 

A Just for more or less for a routine check. 

Checked his driver• s l.icense and what first drew my 

attention to the car was the tag on it., they were all · 

,bent and so I stopped it, cheekedit,driver•s license, 



registration to the car. Also the equipment on the car. 

Q Well, did you go over the car and go over the 

people closely and ca.re.fu1l.y? 

A No, sir. I had no conversation whatsoever w:i.th 

anyone in the car other than the driver. 

Q How long were you there with them? 

A I never timed.it, sir. I don't know. 

Q D~d you make mention of that fact in the letter 

in addition to the identity information of' the man as 

Mr. Cook? 

A Make mention of what .facti 

Q Of what you did when you stopped- him? 

A I just stated that. You want me to read what 

:r stated in here? I checked this vehicle but was unable 

•to find any violations. 

Q All right. So, you checked the vehicle as well 

as the opera.tor for vi oJ.at1ons, didn't you, sir? 

A I checked him to see if he had an operator's 

.license. 

Q Did you make any other check with reference to 

the license plates on the car? 

A His registration card. 

Q But I mean, the ta.gs that were on the car"? 



A The tags on the car corresponded with the 

~egistration ca.rd that he had to the car. 

I t~ so, ai'ter you noticed that you did nothing 

further"? 

A Well, I checked the equipment. 

Q What type of equipment did you check? 

A I asked him to put his foot on the brake pedal 

and ! checked the lights and also the tires and turned the 

steering wheel to see how much play was in the steering 

.wheel and alzo the inspection sticker on the car. 

Q And the driver of the car was still in the 

vehicle at the time you did that? 

A Ye.s, sir. 

Q All right. Now, at ·the time ac·cording to your 

recollection of this accident,, at the time you f'irs-c felt 

contact was your car moving at all or was it stopped? 

MR. LEWIS: Are you speaking of the time of the 

accident? 

MR. SLENKER: Yes, sir. 

THE WITI'lESS : I had not started my veh:t Q J. ,3 .in 

.motion prior to seeing these lights in the right rear of 

·the car a.nd feeling the impact. 

BY MR. SLENKER: 



Q All right. Can you give us an estimation of how 

'close to the right-hand or northern edge of Route 7 your 

.right-hand wheels were when you did stop? 

A It was only, I think I could say it was very 

close to the edge or the exact distance I don't know because 

·I didn't measure them. 

Q. Could you estimate then how far it was 

from the left-hand side of your car to the center line 

of Route 7 as you were stopped there? 

A I never measured that. 

Q Well. Just an estimation or approximation would 

do nicely"'l 

MR. LEWIS: If' you can. 

THE WITNESS: I would say approximately three or 

, four feet. 

BY MR. SLENKER: 

Q. Now 
11 

wt_er.. you :first noticed lights in. your rear 

view mirror did you see two lights or one 1.ight? 

A Only recall seeing one. 

Q. And how much time elapsed from the time you saw 

the one light until there was some contact made with your 

car? 

A Very short time. 



I 
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Q Was it just a matter of seconds? 

MR. LEWIS: If it p1ease the court, a. second is 

I rather a precise measure of time. 
I IBY MR. SLENKER: 

A second or a few secor~s? 

A It was a very short time. I didn't have a stop 

watch on it and I couldn't say exactly. 

Q From the time you saw these headlights in the 

rear view mirror did you keep your eyes in the rear view 

mirror and keep your eyes on the lights until the collision? 

A No, sir. 'I'he lights went out of my view in the 

rear view mirror due to the blind spot in your rear view 

mirror. You can't see all the way across the rear of the 

car through your rear view mirror. 

Q Are you saying th.at there came a time when these 

headlights were no longer visible in the rear view mirror? 

A Yes,, sir. 

Q That is what you are say.ing? 

A Yes, sir. 

Q Do you remember Mr. Monahan asking you the 

question on the 14th of August 1970 over here in his office. 

the question,as you looked in the mirror did there come a 

time when the headlights themselves were no longer visible 
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through the rear view mirror and before you were actually 

struck,, to which you made the reply, no, sir. 

A I thought he was talking about that particular 

,incident in the hot spot in the light, the whole inside 

of the car lit up. 

Q You thought he was talking a.bout lights on your 

car? 

A No. In looking at a light it will project a 

hot spot and also illuminates the area around the light. 

From the time I saw this light in my rear view mirror there 

was a. time that I could no· longer see the hot spot of the 

light but prior to the impact the whole inside of the car 

I lit Up• 

Q When you had looked in the rear view mirror it 

was dark that night, was it not? 

A Yes, sir. 

Q You could see lights in your rear view mirror? 

A I only saw one. 

Q, You saw one, that is what you say? Now, are you 

telling us at this point it came to a point and it dropped 

out of your view or it didn•ti 

A The 1ight i.tseli'. Apparently, I didn't under-

. stand Mr. Mona.han•s question the way you understand it. 



Q Well, did the headlight that you sa.w 

A The headlight in looking directly at a light, 

lyou could see the hot spot of' the light. The hea.dlir:;ht 

went out of sight itself. the hot spot of it,but the whole 

inside of my car was lit up prior to the impact. 

Q Your testimony now is that t~~e light itself 

dropped out of sight? 

A Yes,· s1r. 

Q That is a little diff'erent from when you told 

Mr. Monahan. 

MR. LEWIS: I beg your pardon. That is a 

characterization of the testimony. The jury will be the 

judge of that. 

THE COURT: You a.re entitled to read the questlon 

and ask him if that is what he said and if it isn't 

BY MR. SLENKER: 

Q The questions I am asking, that Mr. Monahan 

asked, refer. to the headlights themselves. Are you telling 

us now you misunderstood what that meant? 

A I misunderstood 1f he meant just looking at the 

hot spot of the light. From the time I first saw the head-

light there was never any darkness in my rear view mirror 

prior to impact, is wha.t I am saying. 

Rtoo 



Q How far did your car go forward or if it did 

~o forward at impact? 

le~t? 

A I don't know. 

A 

Q 

A 

Q 

How far did it go forward before it went to the 

I don't know. 

You don't know that even today? 

No, sir. 

Do you, as a matter of fact, know that it even 

went to the left or even went forward today? 

A It felt like it did. 

Q I don't want what it felt like. Did it or 

I didnl t it? 

A No,, sir. 

Q Now, at that point you do recall that you weren't 

unconscious because you didn't get unconscious even by that 

letter and by this deposition and by your testimony until 

you. looked to the right and saw two hea.dlights up there? 

A That is correct. 

Q That is the p:> in.t you became unconscious, right? 

A I assume so. 

Q So, up to that point you were conscious and ltnew 

. what happened in the crash up until the 6th of May? 

~ IOl 



A Right. 

Q You can 1 t tell us if your car ·went forward at 

all, if it was hit,a.nd you can't tell us, as a matter of 

Ja.ct, if it went to the left? 

A I can tell you that it :felt like it did. 

(~, Felt like it did. When did you recall that it 

elt like it did? 
I 

A On May the 6th. 

Q And what did it feel like on May the 6th'? Did 

t feel like it was going forward or feel like it was 

·Oing to the left? 

A It relt like it was going forward and to the 

left. 

How far? 

A I don't know. 

Q You don't know that? Okay. When you looked to 

the right and saw two headlights did you hear anything? 

A No,· sir. 

Q Up to that point had you heard anything? 

A No, sir. 

Q Had you felt anything up to that point? 

MR. LEWIS: Up to Which point? 

MR. SLE'NKER: Up to the point he looked out a.nd 
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saw the headlights to the right? 

1.y· THE WITNESS: Yes, sir. 

MR. SLENKER: 

Q. 

A 

seat. 

Q 

A 

Q 

A 

What did you feel? 

I felt my body and head forced back into the 

Do you remember f eel1ng anything else? 

Like, I don't know what you are referring to. 

I don't have a.ny idea, Trooper. I wasn't there. 

The only thing was my head and body going back 

n the seat. Of course, I .felt myself' coming back up 

oward the steering wheel. 

Q What do you mean. by'coming back up? 

A Rising up. 

Q Of' those two movements and I take it you remember 

hose as o.f May 6? 

A Yes, sir. 

Q Which one was the most strenuous or the most 

iolent, if you will? 

A The one when I went back in the seat. 

Q The one tlla.t pushed you back in the seat? As 

a matter of fact, that pu·shed you away :fl-om the seat belt, 

isn't that true? 



A Yes, sir. 

THE COURT: No head rests on the driver's side? 

THE WITNESS: No, sir. 

1BY MR. SLENKER: 

Q When you first saw the lights in your rear view 

mirror were they directly behind your car or where wer(~ 

they? 

A They were toward the right side of my car. 

Q The right side? 

A The 1right rear side. 

Q Were they up beside the right rear wheel? 

A No, sir. They were behind. 

Q Behind you? 

A Yes, sir. 

Q Is there any question in your mind, Trooper, abou 

the facts of thi.s case that your car was pushed forward 

· f"irst and then to the lef't or do you know? 

A There is no question -- whether it was pushed 

f'orwa.rd. 

Q Yes. 

A The only thing I could say,tha.t the car felt 

like it was pushed forward and to my left, the rear of the 

car swung around to the left. 
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Q Could you tell the court or can you identify 

hese photographs? 

A Yes, sir. 

Q You can identiry them? 

A Yes, sir. 

Q What are they? 

A Pictures of the tractor trailer. 

Q Is that the tractor trailer that you saw that 

night owned by Fred Marcum as you said in your letter? 

A I don't know whether it is the same one but just 

ike the one. 

Q It is just like the one. Do you remember that -

railer on the 16th o~ October~ 

A That is similar to the trailer,, yes, sir. 

Q. Simi.lar to the one that you think was in the 

accident? 

A Coul.d be the same one. I don't know. 

Q Well,, you said in the letter --

A I recognize it by the name on the door that had 

s. L. Marcum on it. 

Q That is what is on the door? 

A s. L. ~rcum, Yes. 
would 

MR. SLENKER : If Your Honor please, I/like to --

~/OJ 
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MR. LEWIS: Do you contend those are the same 

ones? It is a s1m11ar truck and not the same truck at all. 

THE COURT: How much more cross examination? 

MR. SLENKER: Your Honor, that is all I have, 

sir. 

REDIRECT EXAMINATION 

BY MR. LEWIS: 

Q Trooper, is there any doubt in your mind that 

the first blow came from what amounts to the right rear in 

some area of the car? 

A No, sir. 

MR. LEWIS: That is all I have. 

THE COURT: All you may step.down. 

(Witness steps down.) 

THE COURT: Members of the jn.ry • we will recess 

' until tomorrow morning at 10:00 oclock. I ask you not to 

discuss the case or let anyone discttss it with you. If any 

of you live on Route 7 I will ask you not to make a point 

of stopping and looking at the scene as you go past 

Thank you, very much. 

THE COURT: I would like to see counsel in my 

chambers. 

(Whereupon, at 5:15 p.m. o'clock, the hearing in 

the above entitled matter was recessed until 10:00 o'clock 

a.m. Friday, May 7, 1971.) 
~,(), 



Whereupon, 

H. E. McNEILL, 

being first duly sworn, was examined and test1£1ed upon 

his oath as follows: 

DIRECT EXAMINATION 

BY MR. LEWIS: 

Q Will ,ou state your full name? 

A H. E. McNeill. 

Q And what is your occupation or profession? 

A Trooper, Virginia State Police. 

Q And how long have 7ou been engaged in that 

occupation, sir? 

A I am in my 15th year. 

Q In the course ot your duties have you had 

occas1on to know Beverly I. Whitme·r? 

A Yes, I have. 

Q Directing your attentic:n , sir., to the night of 

October the 16th., 1966., did you have occasion to visit the 

scene of a. collision? 

A I did, sir. 

Q And was that at the intersection of Route 7 and 

Route 28? 

A It was, sir. 
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Q Now sir, I show you here a diagram which had 

been admitted as a Plaintiff's Exhibit Number l and 

would you come down here, sir? 

Directing your attention, sir~ to this diagram 

here, this is Route 1, this is Route 28 or Sully Road. 

Can you tell us whether or not you observed any marks in· 

the vicinity of Route 28 as it entered Route 7? 

A Yes, sir, I did observe some marks. 

Q What did you observe? 

A In relation to skid marks I noticed in this 

area {indicating), perhaps 15·0 :feet out of Route 7 some 

real dark black marks, perhaps 40 to 50 :feet long. Also 

noticed some very f'aint marks that appeared old in this 

area {indicating) that came out of 28 into Route 7 a.nd 

these marks led in a westerly direction. They came out 

like this (indicating) a.nd they were very :faint marks. 

There were several sets of them. 

Q All right, sir. Now, were there any dark marks 

in the intersection, in the vicinity of any debris that 

you saw there? 

A No, sir, none that I noticed a.t all. 

Q Coming from Route 28? 

A No,, sir. 



-~197 

J 
:and also, I believe that the seat belt --

I· MR. SLENKER: Objection to that, if Your Honor 

!please. 

I 

The trooper indicates he believes the seat belt 

THE COURT: Yes. You can't testify to that. 
' 
Objection is sustained. 

MR. LEWIS: All right, sir. Now, you may examine. 

That is all. 

CROSS EXAMINATION 

BY M.R. SLENKER : 

Q Trooper, were you the princiRJ.l investigating 

:Officer of this incident? 

A I assisted in this. 

Q Did you file reports and so forth in connection 

with it or did somebody else do that? 

A Sergeant Ogburn filed the SR 300· report. 

Q ·Sergeant Oc,burn is your super:i.or as well as 

Trooper Whitmer's superior, is he not? 

A 1rha.t is true. 

Q He was the man who pr1nc1p ally investigat ed it? 

A Yes, ,sir. 

Q Whatever assistance you lent you lent to Sergeant 

· Ogburn in his investigation? 

A That is correct. 



y198 
Q All right. Now, aa one proceeds in this 

direction down 28, it is true, is it not, there is a atop 

sign at this intersection here (indicating)? 

A Yes. 

Q It is ttue, is it not, there is a trafric light 

in the intersection here (indicating)? 

A Yes, sir. 

Q And that hangs over the intersection, does it 

not? 

A Yes, sir. 

Q And it flashes two colors, yellow for Route 71 

A That is correct. 

Q And also red for traffic on Broad Run Drive 

approaching .Route 7? 

A Yes, sir. 

Q ·This is a controled inters·ection, is it not, sir? 

A Yes, sir, there is a traffic control present. 

Q Now, is Route 7 crowned in the center, higher 

elevation than either of the edges? 

A Yes, sir. 

Q And as you _proceed down this direcUon beyond 

Route 7 you get 1n a depressed area down here (indicating), 

do you not, air? 



MR. LEWIS: I trust the questions are related 

back to this condition which existed. They are phrased 

in the pre sent te nae. 

THE COURT: Do you understand? 

THE WITNESS: Sorry. I don't understand your 

questions. 

BY MR. SLENKER: 

Q This area right in here {ind,icating) is a little 

lower in elevation than this area here, is it not? 

A It is a down grade. 

Q F'rom the crown on Route 1 here you go down grade 

to this here to roughly this area here and start up here. 

There is a little depressJ.on here, isn't there? 

A This 18 possibl.e. I am not sure. 

Q As you stop at this stop sign here (indicating) 

and in this lane and this area here {indicatir.g}, isn•t 

the f'ront of your car higher than the back part of' your 
.. 

ear? 

A I don't know, sir. 

Q You don't know? 

A No, sir. 

Q, Did you patrol in this area here (indicating)? 

A Yes, sir. 

1?111 



How many times have you been past· that 

I 
'· intersection' · 

A I would probably say several thousand, perhaps. 

Q And you just don't know what the terrain is over 

there? 

A No, sir, I don't know that the front of the car 

would be lower or higher than the rear. 

Q All right. What time did you .arrive at this 

lo.cation on the evening of the 16th of October? 

A I arrived at approximately 8:30 or in that 

general area. I don't know the minutes. 

Q Were you there when the corn was swept away 

and shoveled away? 

A No, sir, I did not see that. 

Q When you arrived at 8:30 how long were you there 

and about what time did you leave? 

A I was there approximately 30 minutes. 

Q So, you le:ft about 9:00 o'clock? 

A Approximately. 

Q And where did you go when you left? 

A To the Fairtax County Hospital. 

Q Did you ride down with Trooper Whitmer in the 

ambulance or rescue squad or anything? 



A No,, sir. 

Q All right,, sir. How long had you been at the 

scene before you noticed the marks in this area here (indi

cating)? 

A Well, I would say that I notioed these marks 

almost immediately. 

Q Did you go over there and look for them? 

A Yes,, sir. 

Q And who was with you,, if.anybody? 

A I don't recall anybody being with me. 

Q You went over there? 

A On this occasion when I first tried to find out 

what happened. 

Q But you went almost immediately when you arrived 

at the scene at 8:30, you went over this area of Route 28 

to observe marks there? 

A Not immediately. 

Q No? How long had you been there before you did? 

A The first thing that I did when I arrived was 

try to locate witnesses to this. 

Q And did you find any? 

A No, sir. The ~ext thing I did was to proceed 

to try to ascertain what had occurred. 

x ll.J 
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Q And is 1t·a.t tha.t point you went over to look 

for these marks over here (indicating)? 

A Yes, sir. 

Q All right. Did you look at those marks care-

tully? 

A Yes, sir. 

Q Was there any difference between the appearance 

ot those marks as tgainst -- if the mark is here, was there 

any difference in the mark to the shade of it over on this 

direction as against this direction of it? 

A I don't recall any difference in appearance. 

The marks were taint, many of them. 

Q You couldn't aee any difference between the fa.int.· 

ness of them or the lightness or the heav1ness of them as 

between the westbound side or them and the eastbound slde 

of them? 

A Well, I really didn't IJl.Y any attention or any 

great d.egree to these marks. They appeared old and they 

were insignificant as far as I was concerned. 

Q You just summarily d1sm1.ssed them? 

A I didn't dismiss them. I recall them being 

there. 

Q D1d you have them photographed? 



A Many pictures were taken. 

Q Were you there when they were taken? 

A I don't believe I was there when they were 

photographed. I am sure I wa.sn•t. 

MR. SLENKER: Thank you, Trooper. That is all. 

REDIRECT EXAMINATION 

BY MR. LEWIS: 

Q 7rooper, had you seen marks in th is area pr icr 

to this day? 

A Yes, sir. 

Q Had you seen these marks prior to that day'? 

A Wel1, it is possible. There were many marks 

MR. SLENKER: I object. Anything is possible. 

THE COURT: Objection sustained. 

BY MR. LEWIS: 

Q All right, sir. When you had driven by that 

intersection tell us whether or not you noticed any marks 

of the type you saw that night .. befo.re that accident'? 

A Yes, sir. 

MR. LEWIS: That is all the questions I have at 

this time. 

RECROSS EXAMINATION 

BY MR. SLENKER: 
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Q Driving past there had you seen any marks on 

Route 7 bef'ore? 

A Yes, sir. The marks, as I said,, led out of 28 

on to Route 7 and there were many marks there. They were 

'a1ways there. 

Q All right. But I menticmed the marks on Ra.ite 

7 over here {indicating), had you seen marks in that area 

·before? 

A What ar·ea did you point to? 

Q The area right in here (indic-.ting)? 

A No,, sir. 

Q. You hadn't seen any marks at all in all the 

times you traveled passed there prior to the 16th of 

October? 

A I don't recall seeing any. 

~ But you have a vivid recollection of' thene 

marks up here {indicating) ror se'V'eral days prior to the 

16th of' October? 

A Yes, s·ir. 

Q That is your testimony"? 

A Yes, sir. 

MR. SLENKER: Thank you. 

MR. LEWIS: That is all the quest i.ons I have. 

r 
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. I would like to reserve this man. I might call him for 

rebuttal. He shouldn't remain in the courtroom. 

(Witness steps down.) 

MR. LEWIS: I would like to cali Mrs. Whitmer. 

Whereupon, 

MARGERM' M. WHITMER, 

being :first duly sworn, was examined and testi:fied upon 

her oath as follows: 

DIRECT EXAMINATION 

BY MR. LEWIS: 

Q Would you state your rull name., ma• am? 

A Margeret M. Whitmer. 

Q And where do you live, maiam? 

A In Hamilton. 

Q Are you married., Mrs. Whitmer? 

A Yes, I am 

Q Is Trooper Whitmer your husband? 

·A Yes., sir. 

Q Do you have any children? 

A Yes, sir, we have two boys. 

Q And how old are they? 

A 

Q 

One is ten and one is seven. 

Now, directing your attention to the 16th of 

Rll 1 



·his oath as follows: 

DIRECT EXAMIHATIOB 

BY MR. LEWIS: 

Q Would you state your f'Ull name, sirt 

A Trooper F. L. Shoemaker. 

Q. And what is your occupation or prof'ession, sir? 

A I am a trooper with the Virginia State Police. 

Q And how long have 7ou been wit'h the Virginia 

State Police, sir1 

A Since October of 1964. 

Q Now, your hair and 7our beard are due to the 

special assignment on which you are now work:ing, is that 

. correct? 

A Yes, sir. 

Q And now, at the time of October the 16th, 1968 

you were working as a regu1ar uniforaed state policeman, 

is that correct, air? 

A Yes, sir. 

Q And did you have occasion, air, to go to the 

sce-ne of a crash between Beverly I. Whitmer and Roy Fred 

Marcum? 

A Yes, air, I did. 

Q When you got to the scene lfbat was the condition 
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1 ot Roy Fred Marcum? 

A He was apparently, air,, deceased. 

Q And what was the condition ot Beverly I. Whitmer? 

A He had very severe injuries. He had severe 

I lacerations of his head and apparently back injuries. 

Q All right, sir. Now, when did you arrive on 

the scene? 
~-. 

I 

A Approximately 8:01. 

Q 8:07. When you arrived on the scene were any 

other people there? 

A I don•t know tbe1r names. I think there was 

possibly one or two people there. 

Q All right, sir. Now, did you have an opportunity 

to go over the terrain? This was at Route 7 and Route 28? 

A Yes, sir. 

Q Did you have an opportunity to go over the road-

way a.t that time? 

I'"'-' A Yes, sir. 

Q And ca.n you tell the court and the jury what you 

saw. if anything, on Route 2·8 with respect to marks on 

the road? 

A There were some old skid marks on 28 lea.ding into 

Route 7. 

({119 
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Q All right, sir. Had you seen those marks before? 

A Yes, sir. 

Q When had you noticed them? 

I 
A I passed through that intersection earl.ier in 

the afternoon and they were there at that time, sir. 

Q Were there any new ones rrom. the time you passed 

through the intersection that day? 

A No, sir, not to my knowledge. 

Q. Were there any fresh skid marks or abrasions or 

gouges on Route 7? 

A Yes, sir. 

Q Now, did you accompany Trooper Whitmer to the 

hospital? 

A Yes, sir, I d~d. 

Q All right, sir. At that time was the investi-

ga.t ion taken over by others"? 

A Ye.s, sir. 

MR. LEWIS: You may examine. 

CROSS EXAMINATION 

BY MR. SLENKER: 

Q How long were you at the scene, otticer, on 

that evening? 

A Before I left to go with Trooper Whitmer to the 
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hospital, approximately 15, 20 minutes. 

Q Now, the first thing you did whcyou arrived 

at the acene was to look at Mr. Marcum? 

A 

ci 

Yes, sir. 

And then did you go look at Mr. Whitmer? 

A Yes, sir, I did. 

Q All right. Did you have any conversation with 

Trooper Whitmer at that time? 

A Not to any degree, s1r, as a conversation. As 

I approached Trooper Whitmer•s vehicle he fell from the 

vehicle into the creek and I removed him from the water, 

sir. 

Q All right. Now, you were there about 15 or 20 

minutes. Did you leave the same time Trooper Whitmer did? 

A Yes, sir. 

Q How much time did you spend in this area 

here (indicating) looking at the roadw&1'? 

A I don't know precisely , sir. 

Q Were there tire marks on Route 7 that you 

observed? 

A Yes, sir. 

Q And you also observed tire marks on Route 28? 

A Yes, sir. 
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Q Had the tire marks you saw on Route 7, had 

you seen those earlier that evening? 

A No, sir. 
I I 

Q Had you seen them the day before' 

A No, sir. 

Q Had you ever seen them before? 

A No, sir. 

Q Had you ever seen any marks on Route 7 at this 

place? 

A No, sir. 

Q Not prior to this time? 

A Uo, sir. 

Q Did you see any marks a.t all on Route 28 that 

night? 

A Just the old ones I had seen earlier in the day. 

Q And how many of the old ones had you seen during 

the day? 

A Numerous. I don•t know precisely hOI many there 

-'""- were. 

Q, What part 0£ the day was it when you observed 

these? 

~ 
A I passed through the intersection approximately 

I ' 

t 
4:00 oclock. 
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Q 4:00 o'clock that evening. And that is when you 

lsaw these? 

I A Yes, sir. 

Q And numerous ones? 

A Yes, sir. 

I Q And then you came back that evening a~ter the 

I accident occurred and you went back to Route 28 to look 

jand is it your testimony that you saw no ·marks? 

A No more than the ones that were already there. 

Q How many were there in terms of numbers that 

evening, do you know -that? 

A No, sir. As I said, there were numerous marks. 

I don• t .know precisely. 

Q, Numerous marks when you were in the vicinity at 

4:00 o'clock and 1n the vicinity & little after 8:00 o'eloclc 

A Yes, sir. 

Q You don•t know how many, just numerous ones? 

A That is correct, at-. 

Q When -you were there at 4:00 o'clock were you 

driving on Route Tl 

A No, sir. I came north on 28 and west on Route 

'7. 

Q You ca.me down here (indicating)? 

(/L3 



A Yes, sir. 

Q Did you stop at the stop sign here (indicating)? 

A Yes, sir. 

Q When 7ou stopped there; before you moved out 

on to Route 1, didn't you have to go up Just a d.ight incline 

from 28 on to the crown of Route 7? 

A No, sir. 

Q It is absolutely flat? 

A Yes, sir. 

Q Where were you going at 4:00 o'clock as you came 

down this way to west on Route 7? 

A Routine patrol, sir. 

Q You were working what hours that day? 

A Scheduled to work 4:00 to 12:00, sir. 

Q You just had gotten on duty? 

A No, sir. I had come out earlier and was just 

traveling. 

Q I see. And was that 4:00 o'clock time, is this 

the first time you came doitn :from here (indicati.ng )? 

A On that day? 

Q Yes, sir. 

A Yes, sir. 

MR. SLENKER: That is all the questions I have. 



MR. LEWIS: May this witness be excused? 

THE COURT: Yes,, you may be excused. 

MR. LEWIS : Thank you very mu-ch. 

(Witness steps down.) 

MR. LEWIS: If it please the court, with the 

exception of the lady from Fairfax Hospital that is my case. 

Rather than hold the court up I would like permission to 

reopen my ca.se just for her testimony when ahe shows. I 

was assured she would be here before now. In the altern

at1 ve I would ask the court to give me some brief time to 

wait for her. 

THE COURT: I will let you reopen your case. 

MR. SLENKER: If Your Honor please, I have a 

motion. 

THE COURT : All ri.ght. Would you approach the 

bench? 

BEWCH CONFERENCE 

THE COURT: You have a motion to strike,! take 

it,which I will overrule and note your exception and let 

you argue it completely at the conclusion of the case. 

Unless you have something that I am not aware of but I 

th1nk I have heard enough to let it go to the jury. It is 

just a routine motion to strike. 



MR. SLENKER: I don't think it is routine, if 

Your Honor please. i:f you consider the statute. That is 

8.286, the corroboration statute 1n the death claim. It is 

not a facetiouo motion at all. 

THE COuRT: Let me see this. I think your 

witness is here. You hand me that statute, if you will. 

IN OPEN COURT 

MR. LEWIS: I have my next witness, if it please 

th~ court. 

THE COURT: You may proceed. 

Whereupon, 

HELEN SAUNDERS 1 

being :first duly sworn, was examined and testified upon 

her oath as follows: 

DIRECT EXAMINATION 

BY MR. LEWIS: 

Q Would you state your f'ull name, ma•am? 

A Helen Saunders. 
' Q And you are the designee of' the Fairfax Hospital? 

A That is right. 

Q And are you familiar with the hospital records 

of Fairfax Hospital? 

A Yes, I am. 

R ii C 
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THE COURT: The court will overrule the motion 

with the exception. 

proceeding? 

MR. SLENKER: May I have an exception? 

'l'HE COURT: Certainly. You may proceed. 

MR. SLENKER: I call Mr, Hawthorne. 

Your H0 nor, may we approach the bench before 

BENCH CONFERENCE 

MR. SLENKER: Your Honor, I am not sure if I 

stated adequately in making the motion but on behalf of 

the defendant I would like the record to show that the 

motion was predicated upon the statute which I believe is 

8.286. 

THE COURT: Yes. 

MR. SLENKER: The :fact is, there is no corrob-

oration o:f the plainti..t"f's testimony in this instance at 

all and that therefore it cannot go to the jury because 

such a. submission would contradict the terms of the 

statute. 

THE COURT: What about Sergeant Ogburn•s 

test1mony1 

MR. SLENKER: That doesn't corroborate anything. 

He stated he didn't know where either one of them were. 
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THE COURT: All right. 

MR. SLENKER: May the record show that there wa.s 

no argument on the motion and it was just overruled to 

which we had an exception. 

'IHE COuRT: I told you I would give you an 

opportunity to argue the motion a.nd go ahead with :f.'t. 

Now, instead of having one recess after another and running 

the jury in and out I am going to give you an opportun1 ty 

to. argue the motion fully and I w~ll do that at our r.1rst 

recess. I just want to go ahead right now so we wouldn't 

be running the jury in and out. 

MR. SLENKER: I misunderstood. 

IN OPEN COURT 

Whereupon, 

HARRISON G. HAWTHORNE, 

being first duly sworn, was examined and testii'ied upon 

his oath as follows: 

DIRECT EXAMIBATION 

BY MR. SLENKER: 

Q Give us your :full name, sir? 

A Chief Master Sergeant Harrison G. Hawthorne, 

United States Air Force. 

Q Where do you live, sir? 
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A Broad Run Farms. 

Q How long have you lived there, sir? 

A Eight yea.rs. 

Q And you are m the &ir force, are you, t:• ir? 

A I am. 

Q How long have you been in the air force? 

A 26 years. 

Q Directing your attention to October 16 of 1968, 

Mr .• Hawthorne, at about 8:00 o'clock in the evening, could 

you tell the court and jury where you were at about tha.t 

h:>ur? 

A I am a. member of the military service and as a 

result I have PX and commissary privileges. on that night 

m:y wife and I had been at Cameron Station to the commissary, 

which stays open a Wednesday and Friday night. My wife 

works, I work. We had been shopping and we had returned 

home and I was carrying the groceries in out of the car 

a.nd I was on the breezeway when I heard a crash and 

immediately ran out the door into the yard where I could 

look down at the intersection of Route 7 and Sully Road. 

Q Preceding the crash that you heard~ Mr. Hawthorne 

did you hear any other unusual sound? 

A Yes,, I e auld hear a squeal. 



Q A squeal? 

A Right. 

Q Can you give the members of the jury an idea 

as to how long the squealing sound existed prior to the 

collision? 

A I would say e. couple of seconds, anyway. 

Q Where is your house with reference to the 

intersection of Route 7 and Route 28? 

A It is in Broad Run Farms, the second house 

·down on the right as you entered Broad Run Farms. 

Q so, you come in this drive here (indicating) 

and you are the second house on the right? 

A Right, right. 

Q Now, can you se-e this intersection f'rom your 

house? 

A I have a breezeway and on the south side o:r the 

breezeway there is & garage and that obstructs you from 

seeing the intersection unless you 1ook out the door. 

c~ All right. After you heard the noise on the 

16th where did you go? 

A I went right out in the yard. 

Q In which yard? 

A My front yard. 



Q Where with reference to your yard? 

A Front yard. 
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Q In the position where you were in the front yard 

could you see the intersection? 

A Detinitely. Soon as I got my head out the door 

;I could see it. 

Q Could you also see Route 7 for a distance going 

back towards Falls Church? 

A Yes, sir. 

MR. LEWIS: Counsel is leading his witness and 

I don't think, under the circumstances, that ought to 

be permitted. 

THE COURT : You are. 

BY MR. SLENKER : 

Q On that occasion did you see the intersection? 

A I did. 

Q Did you see anything else around the intersection' 

A Nothing whatsoever. 

Q Tell the members of the jury if you can see Route 

7 from your front yard? 

A Yes, sir. 

Q What portion of Route 7? 

A If I walk out abCllt ten feet I can see from the 

K /J/ 



bridge up to the top of the hill going east. 

Q That would be towards Falls Church? 

A Right. 

Q On that evening, when you got out there, did you 

see anything on Route 7 in that area? 

A No, air. There wasn't a light in sight. 

Q Was it dark at that t1meY 

A Yes, sir. 

Q What did you do after that? 

A I jumped in my car and drove down and saw 

,nothing at the interse..:tion. 

Q How did you get to the intersect.ion? 

A In my car. 

Q On what street? 

A What street? 

Q Yes, sir. 

A I went down the driveway which goes right out 

of Broad Run Farms and went straight down Broad Run Farms, 

crossed Route 7 and went up Sully Road. 

Q, Why did you go up Sully Road? 

A I knew there was a crash somewhere in the area 

and from the top of Sully Road you could see a pretty good 

view of the countryside. 



Now, hearing the crash and squeal, the era.sh 

and the more or less whistle, I thought maybe an airplane 

had crashed. 

I would like to make a further statement on 

.that. 

MR. LEWIS: Your Honor, it exceeds the scope of 

ithe question, if it please the court. 

BY MR. SLENKER : 

Q 

can? 

A 

Q 

A 

Q 

A 

Q 

· 1asted? 

A 

Try to answer the questions directly, if you 

I heard a whistle, okay. 

Did you hear a whistle? 

Yes, I did. 

At what point in the event? 

After the crash. 

And now, can you tell us how long the whistle 

Very short period of time. 

Q All right. Did you hear any other unusual sound 

. at that time? 

A No, sir. 

Q Once you got on 28 or Sully Road here where did 

you go and what did you do? 
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A I went to the top or the hill where I could look 

down over the countryside and I could see nothing in sight. 

So, I turned around and came back down Sully Road. and 

drove over the triangle there between the turn off and 

Sully R.oad. There is --

Q Would you come down and show us on this diagram, 

once you got in your car and started back down Sully Road 

where you went and what you did' 

A Coming down here I drove over to where my head-

lights would shine down into this ravine on that side. 

Q. What did you see' 

A I saw a ear down over the embankment. 

Q Where was the car situated,slr, as best you 

reca.11? 

A There ia a trail that comes through here and 

there is a cu1vert that comes back on Route 7 and this 

car was stradd.l.ed on that enerete culvert. 

Q What did you do after that, sir'& 

A There was a young gentleman up here that said 

sir or aarge, I don't know which, there is a car down 

ov6r here' and there is a tractor and trailer over on the 

other side. 

Q Thereaf'ter, what did you do1' 
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A I d1dn•t·get out of my car. I drove directly 

acro3s and blew the horn back at my house and my wife met 

me at the door when I got in there and said there was an 

accident down here, to call the rescue squad and the 

police. 

Q Then what did you do? 

A I backed right out Of the drive and went down 

here and parked my car over here and went down over the 

embankment there and I found a State Trooper in the car. 

Q Did you speak to him? 

A Speak to him? When I found b.1m he had the left 

door open and he had his lef't :root out. Me w&a trying to 

reach ground down there apparently and he had blood down 

over the front or his face and I said stay in your car or 

stay where you are, I have ca1led the Sterl.1.ng Park Rescue 

Squad, they will be here very shortly and will take you 

to the hospital. 

When I told him that he got back in and through 

hi.s hand up to me. 

Q. Where did you th en go a.nd what did you do? 

A I came back up the bank and_. there was Jessie 

Anderson and there was somebody else there at the time and 

I said there ia a Stat.e Trooper in the ear down there and I 
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went immediately across the road and went over there to 

1 

try to find the people or peraons or whoever it was in 

~ the truck. 

Q Did you find that? 

A Yes, sir. After some looking aro~nd with a 

flashlight in all the trees and everything of the wreckage, 

I did. 

C~ You found the operator of the truck? 

A I found who I presumed was the operator of the 

truck. 

Q All right, sir. What did you do after that, 

I Mr. Hawthorne? 

I '· I yelled over to the people to get a. stretcher 

I down :here, I checked his pulse and .found no pulse and 

yelled to them to get a stretcher down there. 

Q. ·were there any tra:f'f'ic lights on that inter-

section on that evening, Mr. Hawthorne? 

A Yes, sir. Right there (indicating) on the 

intersection. 

Q, What color a.re those lights? 

A They a.re traffic lights.continually flashing •. On 

Route 7, they are amber and coming down Sully Road up 

Broad Ru.:1. Lrive they are flashing red. 



Q Is there a atop sign over here as well? 

A Yes, sir. 

Q Can you tell the members of the jury about the 

contou::· of Route ·n 

A The way it was then? 

Q The way it was on the 16th of October, 1968~ 

A It was standard two lane highway and there is 

. a crown in the center of the road as they build all roads 

on a straight line and Sully Road had a slight dip in it 

as it ca.me up to Route 7 and there is an incline on the 

other side on to Route 7. 

Q All right, sir. Did there come a time when you 

left the truck down in this area here and went back up to 

Route 7? 

A Yes, sir. I was down there and stayed down 

there with the truck driver and after I yelled for them 

to bring a stretcher on down there, they came on down with 

it and I stayed there until we got the truck driver out 

of ths truck. 

Q All right, sir. On that occasion did you 

observe this area right in here with reference to what was 

on the surface of the highway? 

A Yes, sir. 
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Q Would you tell the members of the jury what 

you observed with reference to marks on Route 7 and marks 

. on Route 28? 

A There were marks here (indicating) that started 

directly under the traffic light, 

Q Can I interrupt you? How far would you say the 

m~i:rlcs started right under the light'l Where did the l :I.ght 

hang w1 th reference to a straight line on thls angle here, 

running from the eastern edge of 28 going right straight 

across Route 7, where does that light hang from that 

intersection from that point? 

A It hung in the center of the intersection. 

Q. All right. And the marks you saw in the inter-

section you say started right under the light? Where did 

they go? 

A The skid ma.rks started directly under the light 

'and they went off in a stra.ight line, off and over the 

embankment. Now, they were duel sk1d marks indicating duel 

.wheels on the vehicle. 

Q 
..t 

Were there any·. other marks on Route 7? 

A 
( 

There were two marks over here (indicating) 

th-at turned out o'f Sully Road and came out aways and 

.ended. 

_______ L_ ________________________________ _ 
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Q Were there any other marks that you observed 

that night? 

A I don't recall any other, sir. 

You indicated they were 

UH. LEWIS: Objection. It is lea.ding, if it 

please the court. counsel has been very precise on that. 

THE COURT: Let him put the marks on there. 

BY .MR. SLENKER: 

Q All right. Can you put the marks on there you 

.saw on Route 28,on there? 

A Yes, sir. These started over here (indicating) 

and came around and very even as they turned. They were 

very even indicating --

M.R. LEWIS: Objection, if it please the court. 

That is a conclusion on the part of this witness. 

THE WITNESS: I am not an artist and I am telling 

you that these marks were p.arellel to ea.eh other, not as 

I a.m drawing them. 

THE COURT: That 1s fine. He just objected to 

what they indicated because the Jury will have to determine 

what they indicated. 

BY MR. SLENKER: 

Q When you saw these marks and looked at them, 
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:tell the jury how they appeared with ref'erence to lightness 

o.r darkness? 

A They had been made very recently. 

MR. LEWIS: Objection, if it please the court. 

THE COURT: 'fhat is a conclusion, too. You will 

have to say what they showed, how they looked on the road 

rather than when they were made. 

MR. LEWIS: And I would ask that that be stricken. 

THE COURT: It is. 

MR. SLENKER: If Your Honor plea·ae, I think 

counsel asked one of the officers --

THE COURT: Let's get this witness first. Let's 

not go back and find out wha.t was done before. We want to 

·get the evidence properly laid before the jury. 

THE WITNESS: These marks w-ere very dark and on 

the outside of the turn on each one of the wheels there was 

lc~se ru:l:>ber. 

BY MR. SLENKER: 

Q Can you show us on which edge of the marks that 

I you put on there, sir? 

A Yes, sir. It was on this edge (indicating) on 

this side and 1 t was on this edge (indicating) on this side 

of the other mark. 
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Q About how long were these marks, sir? 

A I would say 25 teet. maybe 3-0. 

Q Where ve.re the ends of them? This end here 

(indicating) with reference to the other marks on the 

highway, on Route 1' 

A With reference to tbes.e marks., these marks did 

not come out and intersect the other skid marks.· 

Q. They did not? 

A They did not. 

Q. All light, sir. Now, hOll long had you b"E!en at 

th<::. scene where you saw those marks? 

A These marks I saw as I crossed Broad Run or 

crossed Route 7 and I didn't pay any attention to them. 

There is marks all over the road and you don't pa.y any 

great dea.l of attention to any skid marks anymore unless 

you see some vehicle a.round and I saw none. 

Q. were there marks on Route 7 1.n the vicinity of 

that inter.section that you saw in addition to those you 

described? 

A There were some marks over here (indicating) 

that were led off' of' the highway. 

Q Is that intersection an active intersection? 

A Yes, sir. 

R lY/ 
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Q When you came home from the commissary how did 

you approach? Did you go by that intersection? 

A Yes, sir. I crune right down Route 7 and turned 

right in Broad Run Farms. 

'~ Do you recall on tha. t occasion if you saw any 

marks on the highway on Route 7? 

A No, sir, I noticed none. 

Q. When you got up the second time to the scene 

of the accident did you notice a.ny corn on the road? 

A Oh, yes. There was corn a.11 scattered, thrown 

all over Houte ·r. I won't say all over Route 7, no. It 

.was heavier on the right-ha.nd side of Route 7 than it was 

on the le.ft-hand side but the majority of the corn was from 

the center over to the right-hand side of Route ·7. 

Q. Could you give an idea, Mr. Hawthorne, back 

ea.st toward Falls Church where it started depending on 

which direction~ 

A The corn wasn't back in this direction {indi-

eating). It was from this intersection, oh, I would say 

10 or 15 feet beyond the intersection up for quite a dis-

tance. 

Q All right, sir. How long were you there at the 

ocene of the accident overall? 
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A I was there from the ttme that well, I was 

there and le:ft and went home and came back and I was there 

·until probably ten nrl.nutes a.f'ter nine. 

Q Did you ta.lk to any police officers while ;you 

1..re:re up there? 

A Yes, I did. Now, this Je.ssie Andersou wn.s some 

l\.ind of special department or special officer or something. 

MR. LEWIS: I:f it please the court 

'"' 
THE COURT: You can•t say what your conversation 

was. He just asked you 11 you tal.ked to the police. That 

just requires a yes or no answer. 

THE WITNESS: If I see a policeman and he is 

I ' not a unif'ormed policeman how do you know he is e, police-

man? 

THE COURT: Just try to answer the question. 

THE WITNESS: I saw nobody 1.n uniform that I 

could recognize as a policeman. 

BY MR. SLENKER: 

1;.i Did you, during any time during the course o:f 

this see anybody in uniform there? 

A Yes, sir. 

Q, What type of police officers were they or where 

were they 'from, i:f you know? 
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A There were quite a few before I left there. 

There were quite a £ew state troopers and there were some 

,members from the sheriff's office. 

Q All right. Did you talk to any of the state 

troopers that night? 

A I talked to one that I found out later was a 

state trooper. He was not in uniform. 

C1. Later on did you talk to any pol.tee officers? 

A That night? 

Q Yes. 

A No. sir. 

Q How about late.r on or the next day? 

A Wait a. minute. I retract that statement. I 

. did talk to this one that I mentione·d that was in civilian 

clothes that I did not recognize as a state trooper. 

q, Did you know his name? 

A I :round out l.ater that it was MeNeill. 

Q All right. After the 16th of October did you 

have occasion to talk to any of the troopers? 

A Yes, sir. 

Q, Where did that take place? 

A That took pl.ace in my home. 

Q Who came there to see you? 

If IVY 



A Trooper McNeill and another tr,ooper whom I did 

not know. 

Q, What time of the day or night did this occur? 

A About 8:00 o'clock. 

Q When they got to your house what did they do? 

MR. LEWIS: I don't see the materiality of that, 

if" it please the court. 

THE COURT: Go ahead. 

MR. LEWIS: What is the relevance to Trooper 

Whitmer in this instance? 

MR. SLENKER: He was there in ,connection with 

the investigation and that was the purpose which Trooper 

McNeill came down to see thi.s man. 

MR. LEWIS: What <toes that have to do with this 

case? 

MR. SLENKER: I am not asking what Trooper 

McNeill said. 

THE COURT: He was there so --

MR. LEWIS: I will ,stipulate that somebody came 

and talked to him. 

BY MR. SLENKER: 

Q On that occasion did you talk to him? 

A Yes, air. I did. 



Q What did you tell him with reference to what 

you told us here? 

A Well, I remember some or the questions that_ --

Q I don't want the quest ions that McNe111 asked 

you. 

A I tried to tell them just what I tare told here. 

I don't remember anything that I didn't tell then that I 

haven't told now. 

Q All right. Now, may I ask Y'OU sir. that on the 

evening of the 16th when you saw these skid marks here 

{indicating) were there numerous other marks in tha.t ,~~rea? 

A No, sir. '.l.'hese marks we re very distinguishing. 

If there had been some faint ones I wouldn't have noticed 

them but I saw and remember no other marka other than the 

two coming out of or going into Route 28. 

Q When Trooper NcBeill came to your house did you 

tell him about those marks? 

A I did, sir. 

MR. SLENKER: Your witness, Mr. Lewis. 

CROSS EXAMINATIOB 

BY MR. LEWIS: 

Q Why don't you take the stand, i:f yau. will, si.r. 

I:f 1 t please the court, may I write ~.r... II by the 

fl ti' 



lllack line for the recor,d so we will know which witness 

Jut them on. I am going to write an II in red and it stands 
I 
tor Hawthorne, ror the mark that Mr. Hawthorne made on 
I 

jtha.t. As I understand your teatimony, Mr. Hawthorne, 

he marks that you say you noticed didn't show up with any 
I 

Jther marks, is that your testimony? 

A That is right. 

Q All right, sir. Now, when you came home from 

oing to the commissary you didn't go by that stop. You 

Aame here and turned right, didn't you? 
I 

A That is right. 

Q And is it your testimony that you were keeping 

watch in 

~road Run 

this location when you made a right tum on to 

on your way home :from the commissary? 
i 

A Repeat that question. 

Q. Yes, sir. You weren't even looking in this 

direction when you ca.me home from the commissary, were you, 

iir? 
I. 

A Well, I try to watch the road but I didn't 

spec1£1ea1ly look up Route 28 or a.nythi.ng like that. 

Q What I am sa.yi.ng is that something cou1d have 

been there and you might not ha.ve noticed it~isn•t that 
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a fact? 

A It could be, yes. 

Q Now, you seen a number of photographs of this 

nterrH;c·t~Lon a.f'ter th1.s a.ccident, have you not'? 

A I ho.·v.e oeen nome photographs of the int;er:H!C 1"it'.)n,, 

Q And the skid marks or the marks that you say you 

.saw on the road do not show up in any of." the photographs 

that you have of the scene,, do they? 

A Mr. Lewis, I testified before in this court and 

I testified at your preliminary hearing. In one picture 

you showed me there is a possibi.lity that some marks shown 

there could be skid marks. They a.re n.ot plain enough to 

dietingu1sh as skt~ ma~ks and I will not say that they are 

normal. I would say that they are not. 

Q So, you are not able to identify any of the marks 

with any degree of certainty, those are the ones that you 

sa.w that night, is that your testimony? 

A No, sir, that is not my testimony. My test~_:rnony· 

is that there are some marks in one o:f those l'ictures but 

to distinguish between them as skid marks or anything else 

I w111 not say the are nor will I sa.y they are not. 

Q. Well, if you cannot say that they are and you 
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,annot say tha.t they are not, can you say that you could 

ldentify them under those circumstances? 

A I said that I could not say that they were skid 

marks or were not but there are some marks in the pictures. 

Q All right, sir. Just one minute. Your Honor. 

THE COURT: Suppose, since this is going to take 

a. little while that we break for lunch at this time. I will 

ask you to be back at 1:30. You could check through those. 

MR. LEWIS: Yes. 

THE COURT: I am sorry to hold you, sir. We will 

reconvene at 1:30 and get your testimony over as soon as 

possible. We will recess unt11 1:30 

(Whereupon, at 12:30 o'clock p.m • .t the luncheon 

recess was taken.) 

AFTERNOON SESSION 

BY MR. LEWIS: 

Q Thank. you, Your Honor. S1r,, as I understand it 

your house is located some little distance back from Route 

7, is that right? 

A I believ-e on the, deposition that I stated it was 

approx.1ma.tely 200 yards from the intersection. 

Q. Roughly, that is twice the distance of a f'oot-

ball f1eld1 
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A I am not familiar with a football field to 

that e.xtent, Mr~. Lewis. 

Q I also understood from what you tell us, you 

could see up and down Route ·r :.c.'"rom your house, is th.at 

1mu1· ter:it:l.mon~y? 

A My testimony was that I didn't see a llght. 

Q I am not asking what you can see but the scope 

of your vision fr)m your house, that is my question right 

now'? 

A My testimony --

Q Can you see down to the bridge? 

A I could see from the bridge up to the top o~ 

the hill going ea.st. 

C'->1, You can see the bridge down here ( indic<=i,t ing) 

and up to the top of the hill on the other side'? 

A Yes, sir. 

q, All right, sir. I show you exhibit number 17 

and ask. you where your houne is, in fact, in that picture, 

sir? 

A My house is th.e second one on the right as I 

testified? 

Q Would you come -- is it visible in that picture? 

A Yes, part of it is. 



Would you show that to the jury? 

THE COURT: Is that an exhibit? 

l..fR. LEWIS : 

THE COURT: 

17 1n this case 1 Judge. 

All right. 

THE WITNESS: Mr• awis,, I am here to testif'y. 

I am not here to wait on you. If you don't mind I prefer 

that you show this to the jury. 

BY MR. LEWIS: 

Q Is this your house? 

A That is part of my house,, yes,, sir. 

Q This 1s the house he is indicating, ·right 

here (indicating). At the end of the house is a window. 

THE COURT: What is the exhibit number? 

THE WITNESS: There is one large tree between 

• my front ·door -and tbe vi.sion I stated. 

MR. SLENKER: Yes. The photograph was not 

offered an-d thereafter the hospital record was plaintiff's 

17, is my record of' it. 

THE COURT: Make that Plainti:ff''s 19. 

(Photograph was marked as 

Plaintiff's Exhibit 19.) 

' BY MR • LEWIS : 

RISI 
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Q Exhibit Number 19 then, this is the house. You 

could see the end and the window, this is your residence, 

is that correct, sir? 

A That is right. 

Q Tll ere are a number of trees, are there not, 

between your house and the bridge as shown in that photo

graph? 

A There is one, what I would cal.1 a tree. There 

a.re some other sma.11 bushes, saplings or whatever you want 

to call them. 

Q Well, all of this shrubbery from this stop sign 

over to where the truck is located, are they not? 

A There is shrubbery in there, yes. 

Q All right. And when you say that you can see, 

that the shrubbery does not interfere with your vision 

towards the bridge 

A I didn't say that. It didn't interfere. I 

said I could see. 

q, You d. oo' t have a clear field o-r vision? 

A There is some bushes through there. If you look 

and really want to see. 

Q There are some bushes and the tree is the other 

way'? 



A No. 

Q No? Are you sure about that? 

A You say the other way, What do you m>::!A.n, the 

oth~??' W.'1.y? 

.. ~~ In this direction (indicating). We are tu.llti.nt: 

about vision on Route 7. 

A Yes. Up above, on Route 7 there are some 

trees up there. 

Q, How a.bout between Broad Run Farms here, th is 

road here (indicating) and the top of the hill where you 

could see, you say you could see? 

A There are a couple of trees in my neighbor's : 

ya.rd. There are some down close to the road which do not 

i.nterfere with the v:tsion of Route 7 and there is a. couple 

up by his house. 

Q All right, sir. so, there i.s shrubbery between 

your place that you say you were standing and the top of 

the hill, is that correct? 

A Definitely. There a.re some but there is nothing 

to really obscure anything big a.s a ca.r on Route 7. 

Q All right, sir. I show you a photograph which 

is marked Hawthorne Deposition Exh~bit 2 For Identification 

and ask you whether this picture shows the truck skid marks 
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that you say that you observed that evening? 

A This looks like them, yes. 

Q All right, sir. That photograph also shows the 

Sully Road, Route 28, as it enters Route 7, does it not? 

A Yes, it does. 

Q And it shows this quite far, does it not? 

A Yes, it does. 

Q Does it show the skid marks that you have drawn 

on th is picture? 

A Mr. Lew1s., I know a little about photography. 

We use that in the air force today. If you want to hide 

something you could get it down to the plain of the tield 

as shrubbery,, that it will not be revealed. 

Q They are not revealed a.re they? 

A You could bearly see the painted marks a.cross 

there and I am sure if the ang1e that the road slants away, 

you could see nothing. 

Q They are not shown in that picture, a.re they? 

A There is something here that reveals skid marks 

that I will not say are not skid marks and I will not say 

they are. 

Q Are they the marks you have lined on here? 

A I said that at the deposition, that they could be. 



Q But you couldn't identify --

A I will not 1dent11"y them as sltid marks. I will 

not identify them as not being skid marks. 

Q But you drew a little arrow toward the spot that 

you say something is there? 

A Yes. 

Q All right. Now, you show in this diagram these 

marks coming a good ways out and not to far f'rom the end 

of' the mark is on Route 7. This place here {indicating) 

shows on that photograph clearly, does it not? 

A The double line? 

Q Yes, sir. 

A Yes. 

q, This end or your sk.id marks don't show in thts 

picture though? 

A I might al.so say I think the skid marks are not 

nearly as plain, the truck skid marks are not nearly as 

pl.a.in a.s they were that night. 

Q All right, sir. If it please the court, I 

would move in evidence as Plaintif.f 1 s Exhibits -

THE COURT: 20. 

(Photograph was marked as 

Plaint1f':f'' s Exhibit Number 20 

and received in evidence.) 
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BY MR. LEWIS: 

Q Now, Plaintiff's Exhibit 19 is Sully Road, 

Route 28 as it comes out into Route 7, is it not, sir? 

A Yes, 1t is. 

Q All right. And that is one ot the places that 

you looked at an earlier time, is it not? 

A Yes. 
0 

Q Now, do the skid marks or the marks,wha.tever 

they were that you drew here show in that picture? 

A There are some marks in this picture that I 

will not say are skid marks, acceleration marks or anything 

but there is a mark across the center line. 

Q You say there 1s a mark in that picture that 

you could say is the one that you saw that evening? 

A No, that is not what I said. 

Q Well., cm you see any marks in that picture that 

you could identity as the mark that you have drawn on 

Plaintiff's Exhibit Number 1? 

A I cannot positivel.y identify any marks here, no. 

Q Well, can you point out that you could tentative-

ly identif'y? 

A Yes. There is a. mark across the double lane 

line~ close down to the white line. That picture was 
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aken the day after the accident because I remember see:lng 

he truck there that removed the tr.ailer. That was about 

20 hours a.fterwards. 

~ But the long marks don't show in thia picture 

do they, sir? 

A I can1 t distinguish them, air. 

Q But the area that you have in here, that you 

lll&de your mark is shown in that photograph. is it not? 

A Yes, sir, and once a.gain 

Q Please forgive me, sir. 

~rnE COUR1': Mr. Slenker will have some other 

questi.onn that he· will prcb&b1y ask you. 

BY MR. LEWIS: 

Q Now, I .show you a photograph :which is marked 

Hawthorne Deposition Number 1 For Identif'ication which is 

also the .inter section, is 1 t not, sir? 

A Yes, it is. 

Q, Now, the marks that you saw are not visible in 

'that picture either, are they? 

A No, they are not. 

MR. LEWIS: I~ it please the court, I would make 

this 20? 

THE COURT: 21. 
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(Photograph was marked as 

Plaintiff's Exhibit Number 21 

and received in evidence.) 

MR. LEWIS: I am making the 21 in red in the 

pper right-hand corner on the back. 

MR. SLENKER: Are ·these police photographs? 

MR. LEWIS: Yes, sir, they are part of the 

group. 

BY 1-m. LE'WIS: 

Q Now, I show you a photograph that is marked 

Hawthorne Deposit·ion Exhibit Number 5 For Identification 

and ask you whether the marks show up in that photograph? 

A No,, I see no :m.a.rks in this photograph. 

Q All right, sir. 

A I do not see the truck tire marks either. 

MR. LEWIS: I:f it please the court, I move 

this a.s our next exhi. bit. 

THE COURT: 22. 

(Photograph was marked a.s 

Plaintiff's Exhibit Number 22 

and received in evidence.) 

MR. LEWIS: I am putting 22 in the upper right

hand corner in the back in red. 
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BY MR. LEWIS: 

Q Aside 1 sir, from the place that you put the 

area in the one photograph where you say you can't positive

ly one way or the other whether or not there is the mark, 

beside from that you have never seen a photograph which 

shows the marks that you have drawn on there, is that 

correct? 

A That is not correct. I stated that there were 

marks in one photograph that I would not say were --

Q I say, aside from that one? 

A Or were not. 

Q But aside trom that one, may or may not be, no 

' other photograph contains any marks that could identify as 

representative of those that you saw there, is that correct, 

sir, is that your testimony? 

A I said that is correct. 

Q All right, sir. Bow. when d14 you say that you 

f'irst observed these marks, sir? 

A When I crossed Route 7 goi.ng to the top of the 

hill, the first time. 

Q And when was the body brought up :trom the truck, 

about what time? 

A 8:25. 
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Q 8:25? 

A P.m. 

Q And when did you say you feel that you arrived 

at the scene? 

A Well, I told you that I went through there and 

went to the top of' the hill. 

Q When was that? 

A That was the first time. 

Q What time was that? 

A I imagine between one and two minutes after I 

heard the crash. · 

Q And would you give us an estimate about what 

time you sa.y that was? 

A 8:06 or 8:07. 

Q. And you say Mr. Marcum•s body was brought up 

about 8:25? 

A 8:25• that is affirmative. 

Q All right, air. Are you sure that you observed 

these marks at the time that you drove down Sully Road? 

A Yes, s1r. 

Q, You were looking f'or a.n airplane at that time' 

A No. I was looking for &n)T kind o~ a crash, a 

11.ght that would indicate a cr·ash. 

R /CO 
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Q You thought it was an airplane crash? 

I 
A llo. That was the f'i.rst thing that popped· in 

my mind after I beard the squeal, the crash and the 

l~histle. An airplane generally disintegrates when it 

i 

"i.i ts. 

Q Did you testify earlier that you observed these 

skid marks right after you brought up the body from the 

truck? 

A I observed them, too. 

Q Let me read you your testimony and ask you 

whether it is correct. uQ.uestion: When did you observe 

these skid marks? Answer: Right after I caae up, right 

after we brought the truck victim up. Qu.est1on: The 

night of the accident? Y·e· s sir·." . , 
A I observed them then, yes. 

MR. LEWIS: That is all the questions I have,, 

Judge. 

REDIRECT EXAMI NA TIO!l 

BY MR. SLENKER: 

Q Mr. Hawthorne, you wanted to answer something 

about Plaintif'f''s Exhibit 20. You were going to say 

something further when Mr. Lewis cut you off. 

MR. LEWIS: If Your Honor please, that is 1 not a 

RICI 



uest :Lon at ·all. He has to ask the witness a question. 

THE COURT: Do you have e. question? 

MR. SLENKER: Will you tell. us what you were 

("oj. nc to say on that occasion'? 

MH. LEWIS: Objection. 

THE COURT: I think it is permissible. He did 

I want to explain his answer. 

THE WITNESS: These marks are very faint now. 

I don't know when this picture was taken but it was 

bvioulsy ta.ken the next day, maybe 24 hours later but the 

ruck marks a.re not nearly as visible at this time as they 

I 
fere that night nor are .any skid marks visible over their 

boming out of Sull.y Road. 

MR. LEWIS: If it please the court, he is 

arguing the case. 

THE WI'fNESS: I would change that to refer to 

them as acceleration marks. 

BY MR. SLENKER: 

Q When did 1hey remove the crul.ser t"rom the scene,, 

· if you k. no~ 

A The cruiser was removed that night. It wasn't 

1

there when I went to work the next morning. 

,, 
··~ How about the truck? 
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A r.rhe truck was removed the fo1low1ng day. I 

think they brought it up out of there just before I got 

hlome which was approximately 4 :30. 

t~ Now, may I show you Plaintiff's Exhibit Number r that Mr, Lewin asked you about s.nd are th<>se the· marks 

here that you referred to as having ha.d seen those that 
I: 

night? 

A Yes,. slr. 

q Can you tell the members of the jury approximate-

ly how far these were into the intersection with reference ,., 

to the double lines here? 

l 
A 'l'he skid marks started directly under the 

ra.ff1c light a.nd the left-hand .skid marks were almost 

lo the center of the highway and they bes.red of"i' in a. 

itra.ight direction down off in the bank. l Q All right. Now, the ones, ag&in referring to 

i'la5.ntLff' s Exhibit 21~ I notice that there is a wh1 te 

1ne that appears in the right-hand side there? 

A Yes, sir. 

Q That is a line that comes out on Broad Run Drive, 

is it? 

A Yes, sir. 

Q How far does it come ~rom the side there ? 



A The road turns west there and it is it has 

been change-d since that time. I would say it was about 

to 15 feet wide. Two cars could get on it at that time. 

Q Now. that is on Broad Run over here (indicating)? 

A Yes, sir. 

Q Where you seE11 the truck? 

A Yes, sir. 

Q, so, this white line here came out into that 

treet 12 to 15 :t'eet? 

A Yes, sir. 

Q Now, tr-om the end of that line out in the center 

(i)f Broad Run Drive how far would it have been up to these 

I marks here in the westbound lane that appears in these 

I iictures? 

A Oh, this wa.sn•t yesterday, ladies and gentlemen. 

Q If you cannot anawer it --

A I wi.11 try to answer any question asked me to 

he best of' my ability and I would say it would be about 

f'eet. 

Q About 18 feet? 

A Yes, sir. 

Q Now, forgetting the photograph on th.is diagram 

here, is this white strip cOlD.ing out here, is that roughly 
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vay it was on Broad Run the night of this accident? 

A Yes, sir. 

Q And were the marks that appeared in that photo-

raph out here some 18 feet from the end of it? 

A Maybe not 18 feet but I would say those marks 

angle off well from the eastern edge of that white line 

that you are ahoving me there. I would say that 15 to 

18 feet, yes. 

Q It would have been up here (indicating)? 

A Yes, sir. 

Q All right, sir. Now, the light that was there· 

and under which you say these marks were, is that the light 

that appears her·e in Plaintiff's Exbbit 19, is that the 

overhead light? 

A Yes, sir. 

Q Now, there appears to be two lights there, one 

there and one here? 

A Yes, sir. 

Q Which one ot those did the m&rks start under? 

A The marks started under the light that was in the 

westbound lane. 

Q All rier)lt. Now, would you turn the photograph 

around here. Those are the two lights, are they not, sir? 



A Yes, sir. 

Q And which one ot the two do you say the7 were 

under, where the marks started? 

A Under the 11ght over here (indicating). There 

:is a cable that goes across from these two poles on which 

these lights hang. 

Q As to these two, wh:lch one does the marks start 

'under? 

MR. LEWIS: Excuse me. That 1111 the third time 

he asked the que:stion. I think he is leading the witness. 

E THE COURT: D1d you poi.nt out which one? 

MR. LEW.IS: He said the C>ne in th-e westbound 

'lane. 

THE COURT: Could you point out on the photo-

I 
: graph. which one it was? 

THE WITNESS: This one (indicating). 

THE COURT: Yen want to circle. 1t1 That is on 

what exhibit? 

MR. SLENKER: P1a1ntiff' 1 8 Exhibit 19 .. 

THE co mT: All right. 

THE WITNESS: For the benefit of the jury 

MR. LEWIS: If' it p1ease the court --

THE COURT: Let h tm exp la.in. 



THE WITBESS: There are two poles and there is 

a. cable that hangs across there that suspends those two 

1 ghts. 

MR. SLENKER: Thank you, Mr. Ua.wthorne. 

MR. LEWIS: I have no rurther question, Your 

H.nor. 

bl finally 

THE COURT: Thank you, Mr. Hawthorne. You may 

excused. 

{Witness steps down.) 

I 
Whereupon, 

MR. SLENKER: I call Troy Mal'.'cum. 

TROY MARCUM, 

b·ing first duly sworn, was examined and test1.f1ed upon 

h s oath as follows: 

DIRECT EXAMINATION 

B MR. SLENKER: 

Q Would you ldenti:f'y yoursel:f, please? 

A Troy Marcum. 

Q Where do you live, Mr. Marcum? 

A Middle Road, Leesburg. 

Q Was Roy Marcum. a relative of yours' 

A Twin brother. 

Q Sir? 



A Yes, sir. 

Q What type o~ work did Roy do? 

A Farmer. 

Q. Same type of work that you did? 

A Yes, sir. 

Q On the 16th of October of 1968, Mr. Marcum, 

' 
w!111 you tell the members of the jury where you were 

I 
w!orking that day. 
! 

A Sen~ca Farm. 

Q Who a11 was working down there'? 

A Me and my brother and two hired men. 

Q What were you doing? 

I 
. A Shelling corn • 

I What time did you go down to go to work? 

I 
I 

A He went down there before I did. 8:00, 9:00 
I 9 'cl..ock. 

I Q · When was the last time you saw your brother Roy 

on that day? 

A About 4:00 o 1 clock that evening. 

Q Where was he and what was he doing? 

A Shelling corn. 

Q Did he have any vehicle down there with him? 

A A truck. 
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Q What kind of truck' 

A Tractor and trailer. 

q What kind wa~1 it? 

A Red International. 

Q I show you these documents that have previously 

been admitted in evidence aa 17 and 18 and ask you 1r that if 

th~ truck he had down there? 

A Yes, sir. 

Q, Did there come a time when that truck was in an 

ac. ident'? 

A Yes, sir. 

Q Where were you when you learned about the 

o.c[ 1dent? 

A Hospital. 

Q I beg your pardon. Where were you when you 

be1ard about the accident? 

A I was up to the hospital. 

1·~ Why were you up there? 

A My father wa.s up there. 

MR. LEWIS: Objeetion. 

B· MR. SLENKER: 

Q About what time was 1t1 

A The Beverl.y Hillbillies we,re on television. I 



I 
r~member that. 

Q, You don't know what time it was? 

A Between 8:30 and 9:00 1 I suspect. 

Q Now, in this photograph right up in front, under 

I 
t 1he medallion is there a name? 
! 

I 

I 
I 

A 

Q 

A 

A 

A 

Q, 

A 

A 

Q 

A 

Q 

accident 

A 

I 
Q. 

I 
1 when you 

Roy. 

Tha.t was your brother• s name? 

Right. 

Was he known as Roy or as Fred? 

Roy. 

As Roy? 

Yes, sir. 

Now,, did you have a truck? 

Yes, sir. 

Did you have your name on your truck? 

Yes., sir, same place. 

Was it the same type of truck? 

Yes, sir, same. 

Was your truck and. were you involved in an 

on the '16th of October 1968? 

No,, sir. 

All right. What was Roy doing down at Seneca. 

left? 



A Shelling corn. 

Q Did you talk to him? 

A A few words• 

I Q Had you been down there with him all day? 

I A Yes, sir. I 
I I Q During the course of that day had he complained 

it all about anything being wrong with him? 

l A No, sir. 

I Q. Did he do the usua.ll amount ot work? 

I 
j MR. LEWIS: Objection. I don't know where 

l~Ye MRare• leading. 
THE COURT: I don't see there ia. 

SLENKER: 

It is areas that ar.e tru_ely inadmissible. 

[ n .Now, after the accident had occurred did there 

lome : time when ;you saw the truck and the car? 
I 
' 

A Yes, sir. 

Q When did you see the troopers car? 

A Following day. 

Q And where was it? 

A Locked up. 

A Down at the Ember J. Motors. 

Q Were you able to get in and see 1t'f 

~ 17/ 



A Yes, sir. 

, Q I show you this document and ask you 1 t you can 
I 

id~ntify that, sir1 

A Yes, sir, that is the car. 
i 
i Q ·rhat is the car. Was it generally 1n that 

I co1dit1on when you saw it the next day? 

l A Yes. 

MR. SLENKER: Your Honor, I would like to have 
I 

th&.t for admission into evidence. 
I 

MR. LEWIS: I have no objection. 

THE COURT: It w111 be admitted. 

(Photograph was marked Defendant1 

Exhibit and received in evidence 

BYjl MR. SLENKER : 

! Q When you saw the ca..r the next day was 1 t inside 

orlj outside? 
I 
! 

A Inside. 

~ I show you this document and ask you if you 

identify that, sirt 

A That is the trooper's car. 

Q The trooper's car. If Your Honor please, I would 

that be admitted into evidence. 

MR. LEWIS: If' there are any more, if' 1 t please 

x11"· 



th court, this ·1s not one of the pol.ice photographs is it? 

It says Paul Stale.s Photography on the back. 

May I inquire as to when the picture was taken, 

Ju ge. Was this picture taken while you were there, sir? 

'THE WITNESS: No, sir. I don't know nothing 

ab ut that. 

talen, 

MR. LEWIS: Do you know when that picture was. 

sir? 

THE WITNESS: No, sir. 

MR. LEWIS: Do you know whether or not this car 

been altered any at the time this picture had been 

en? 

about it. 

THE WITNESS: No, sir, I don't know nothing 

MR. LEWIS: I won•t object, Judge. 

THE COURT: What ia the exhibit? 

MR. SLENKER: I believe it is exhibit number 20? 

Defendant's Exhibit Number 20 

and recieved in evidence.) 

BY MR. SLENKER: 

Q Troy, with re:rerence to your looking at the 

T,ooper•s vehicle, did you 1ook at the ri&ht rear quarter 



I 

panel or 1 t1 
j 
! A Yes, sir. 

Q And what did you see there? 

MR. I..EWIS: If it please the court, I think we 

hive a. large number of quarter panel and they would, of 

course, be the best evidence or what its condition was 
. I . . 
bicause there_ is plenty o.f testimony. I want to make sure 

I w~ don't get any opinion. 

' 
I MR. SLENKER: I don't 'ti'a11t an opinion, I just 

. I . 
want to see what he saw. 

I 
THE COURT: Can you describe it any better than 

the picture? 

THE WITNESS: No, sir. 

:jjY MR. SLENKER: 

I 
that, sir? 

Let me show you that and ask you .i.f you Jbserved 

A Yes, I did. 

What was that? 

MR. LEWIS: Obj':!ction. That calls for a con-

c'lusion. 

THE COURT: What part o~ the car was it? 

MR. LEWIS: I will stipulate it was on the ri;_··ht 

j 
rear quarter panel. That is where the photographs show 



it was. 

THE COURT: All right. 

MR. LEWIS: I am not trying to be difficult on 

th'. is point. 

J THE COURT: Next question. 

MR SLENKER: 

Q Do you know about the right rear tire on the 

ca.r? 

A No, air, I never paid not too much attention, 

dGn't remember. 

Q, All right, sir. Now, where was the truck when 

you saw it? 

A I seen it down that morning before they got it 

out. 

Q Were you down th~:ce when they took it out? 

A No, sir. 

Q Thereafter, did you see it? 

A I seen it 1n Purcellville, yes, sir. 

Q How did it get to Purcellville-? 

A A wrecker took it up there. 

Q, What did you look at when you looked at the 

truck? 

A I looked it a.11 over. 



I 
Q Now, I notice on the exhibit showing the truck 

that 
I 

there is a fuel tank shown on the left-hand side. 

!~ow far do they ride up off the ground? 

A I would say 10, 12 inches. 

Q, Are there :fu.el tanks on either side of the truck't 

A Fuel tanks on both sides. 

1 
Q 

ruck was 

How far woul.d it be from the roadway if that 

standing still up to the undercarriage of the 

I truck1 Not the fuel tank. 

A You tal.k1ng about the tractor or the trailer? 

Q Tractor. 

A You mean the bottom ot the frame? 

Q Yes, sir. 

A I would say 

MR. LEWIS: How does the 'llt'itness know? 

THE COURT: I .don•t know. 

BY MR. SLENKER: 

Q Did you tell us that distance? 

A Approximate.ly three :f'eet. 

Q All right,, sir. Did you notice the tires on 

the tractor? 

A Yes, sir. 

Q Did you notice all of them? 

fl I le, 



A Yes, sir. 

· Q. What were their conditions? 

A Well, le:tt rear tires had marks on it. 

Q Now, how many tires were on the tractor? 

A Six. 

Q Six tires? 

A Yes, sir. 

q One on each side in the :front? 

A Right. 

Q And how many on the back' 

A Two on each side. 

Q Two on each side? 

A Right. 

~· -~7· . I 290 

Q And which one did you look c.t on the rear? 

A Le ft rear • 

Q Com1.ng back to the driver•s side of the truck? 

A Right. 

~l The f'irst one you come t<> or the second one? 

A Second one. 

<~ What did you notice about 1 t? 

A It ha~ marks on it. 

Q. What t:yp£ ot marks? 

A fiubbing up against something. 

f,117 



Was the tire intact? 

#\ Sir? 

Was the tire all there, wa3 it intact? 

A Yes, sir, it was there. 

Was it inflated? 

Yes, sir. 

<..=i. All right, sir. Did you look at the truck in 

any other respect'? 

A I looked it all over, yes,sir. 

Q, How ab·out the bumper of the - -

MR. LEWIS: If it please the court, counsel has 

been leading the w~tness step by step and I think he could 

ask the witness what he saw but not lead him in this 

respect. 

THE COUH'f: What is the question about the 

burt1.per? 

J 
MR. SLENKER: I asked him if he looked the 

·ruck over. He said he looked it over, all of the truck 

Jnd I said what a.bout the bwnper? 

-.ly HH. SLENKER: -, 
Q How wi·de was the bumper on that truck? 

A Eight foot. · 

Q, And how thick would it be up al d down? 



A I guess eight, ten inches. 

MR. SLENKER: All right, sir. Your witness. 

CROSS EXAMINATION 

didn't examine the truck until after it had 

the wrecker? 

A I seen it down over the bank, yes, sir. 

Q Did you make the conclusion that you. have been 

a ked about or a'fter it had been moved to Purcellville? 

MR. SLENKER: I object. 

Bt MR. LEWIS: 

Q You noticed the tire and all those things. When 

did you examine the truck for that purpose? When it was 

1b Purcellville? 

A I looked at it down that morning. 

Q You examined it tor that purpose in purcellville? 

A For what purpose? 

Q The purpose --

A In Purcellville, yes, sir. 

Q And then after it had been moved? 

A I looked at it before it been moved, too. 

Q Did you s.ee the tire? 

A Yes, sir. 



I 
I 

time? 

Q Did you notice the marks on the tire at that 

A Yes, sir. 

Q Now, tell me, are you interested in seeing your 

brother's estate covered for? 
I 

A 

Q 

W~itmer'? 
A 

Q 

A 

Q 

A 

I don't understand. 

You knew your brother's estate sued Trooper 

Yes, sir. 

You want them to recover? 

What do you mean? 

Don't you want them to win? 

Naturally I do. 

MR. LEWIS: Thank you. 

REDIRECT EXAMINATION 

BlY MR. SLENKER: 

Q, Do you know when that suit was f"iled? 

A No, sir, I don•t. 

MR. SLENKER: Your Honor, may be we could get 

MR. LEWIS: I don't see any materiality. 

MR. SLENKER: That is all. Thank you. 

Mrs. Nancy Marcum? 



IN CHAMBERS 

THE COUR'r: You wanted to make a motion? 

MR. SLENKER: Yes. If' Your Honor please, I 

woUJld make a motion to strike and renew the motion to 

stjike that was made at the end of the plaintiff's case 

in chief for urging Your Honor to strike the evidence and 

th,reafter enter some rejudgement in faYor of the defend
an~. Now, I would state two principal grounds in support 

of the motion. The first ground being that it is the 

testimony of the plaintiff in this case that the tractor-

! ' 
trrea.lriler driven by the decedent ca.me in contact with the 

·Of his vehicle from the right side, from the right 

relr side in the vicinity of the right rear wheel. ~ 
suJmit to Your Honor that I think that testimony is inher

enlly incredible, that under the circumstances I believe 

thlt Your Honor can take notice of the fact that a vehicle 

of this size as indicated in the pictures, loaded with 

::I:k:n:
0

:::: ::::n:n:::.y::
1

:::: :::~h::::::p:: :::w. 
inlicates that the testimony of the plaintiff, Trooper 

Whltmer, is inherently incredible a.nd defys the laws of 

ph~sics in that respect. 

I submit that the evidence on that ground ought 



I 

I 

i 
c1a.se of Grove vs. Metropolitan Live Insurance Federal 2nd 
I 

].:918 and I offer to Your Honor the more recent case, it is 

dot the most recent case but a more recent one, that of 
i 
I 

' 
Srooks vs. Worthington in 206, at page 352. The testimony, 

I 
i what we have in this case and upon which the Trooper basis 
I 

his right of recovery in this instance is his own testimony. 

~here is no corroboration of that test1~ony under any 

C:ircumsta.nces from any of the other witnesses or, indeed, 
! 
I 

.from any of the othe.r exhibits .. 

~ccident that has been given is that of Trooper Whi.tmer. 

cannot say that the evidence otherwise corroborates 

because the only other evidence comes from Sergeant 

Ogburn whose testimony, I think, can be summized in one 
! 
sentence: He did. not know where the truck was or where 
I 
the car was at the time .of the accident. 

I 
1 No witness has testified to any fact which would 

~how where the trooper's car was or was not. No witness 
I 
i 
~as testified to any fact as to where the truck was or 
i 
I 

¥here the truck wasn't in such a manner as to corroborate 
I 
the testimony o:r Trooper Whitmer. It cannot be said thlit 

I 

the corrobora.t.ion existed with the physicians because the 
I 
' 

$ource of the physicians• information with reference to the 
I 
accident comes from Trooper Whitmer. 

I 



t be stricken~ if Your Honor please. 

On the second ground I think that the plaintiff's 

cjse, given every beneficial inference to which it is 

entitled at this point, does not show that the plaintiff 

i~ entitled to recover under title 8, section 286, 
I which is commonely referred to as the dead man's statute. 

Nb judgement or consideration should be given or interest 

to parties bound on his uncorroborated testimony. 

I submit to Your Honor that it seems that the 

s,~~tute is especially clear and designed to cover cases 

srch as the one we have here. It has been said by the 

' ' Court of Appeals of Virginia that the purpose of this 

statute is to~event a surviving party to ,have benefits 

of his own family where by reason of the de~endent•s 

pl,er sonali ty and the decedent's transaction. The cases 

Jnd I cite to Your Honor, the Haynes vs. Commons in 197 

I Viirginia 746 and 900 South East 2nd page 215. 

The additional case, Hoggs vs. Anderson, 200 

"Virginia 734; 66L~ South East 2nd at page 212 as well as the 



So, I say to Your Honor that there is no 

cor, oboration at a.11 of what the plaintiff ha.s to state 

I.' in this instance with reference to how the accident 

hapJened,, not a single scintllla of evidence confirms 1 t. 

THE COURT: It puzzles me to hear -- I clearly 

heard the testimony of Sergeant Ogburn who stated that he 

caml to the scene of the accident shortly after it happened, 

thaf he found tire marks from where the trooper's car was 

over the embankment that led directly to where Trooper 

Whi~mer said that he was parked waiting to make a left 

turh when he was struck from the rear. Sergeant Ogburn 

a1sb said that he was able to trace trail nui'rks from the 

tra~tor-trailer where it was over the embankment to where 

Troloper Whitmer said it hit him. 

Now, I don't understand why that isn't corrob-

oration. It doesn't have to be confirmation,, under the 

casje s, to the trooper• s testimony. It simply has to be 

somle corroboration. Now., if you would explain to me why 

thjt isn't corrobor.ation I would be happy to learn why it 
I 

1sJ•t. 
MR. SLENKER: There are basically two events 

starting at a. point up in the future and working back by 

a lystem of deduction. That is the first reason. The 

i 



~04 
second reason, this is a negligent action. 

THE COURT: I never understood why that wouldn't 

be a proper method of corroboration. 

MR. SLENKER: As to what, sir? 

THE COURT: As to Trooper Whitmer•s testimony. 

MR. SLENKER: As to negligence? 

THE COURT: That is to negligence, yes. 

MR. SLENKER: Well, I don't see how the existence 

of marks is any evidence of negligence and in addition --

l THE COURT: It doesn't have to be corroboration 

o. negligence. It has to be corrob,oration of his testimony, 

d~esn•t it. 

MR. LEWIS: That an event occurred. 

MR. SLENKER: But of the events and of the 

b sis the salient facts that support his recovery. 

THE COURT: This certPinly corroborates the 

testimony of Trooper Whitmer. 

MR. SLENKER: I submit that it does not. I 

slubmit that it confirms the existence ot marks. Negligence 

Js concerned which is the very foundation of the trooper's 

d1a1m here. 

THE COURT: We don't have to confirm, under the 

' statute, negligence. The statute requires corroboration of 

I 
I 



te.timony of the trooper. 

MR. SLENKER: Well, the cases otherwise indicate 

that there has to be the salient facts upon which a 

relovery is requested which in this case is negligence as 

sel forth in the motion for judgement. 

MR, LEWIS: Certainly. 

MR. SLENKER: And I submit that that has not 

been corroborated. I would ask Your Honor to strike the 

eviidence and ·~;9~t~P) ~·~;;,:r--Jti<ft~ent for the defendant. ,._, __ ~.,_ 
THE COURT: Motion is overruled. 

MR. SLENKER: May I have an exception, please? 

THE COURT: Now, instruction number 1 is the 

'je that is plaintiff's instruction that deals with 

nTgligence. 

MR. SLENKER: If it please the court, we didn't 

number them before. 

l
j THE COURT: Is that objected to other than the 

one that is on the motion to strike? 

MR. LEWIS: This is in three parts. 

THE COURT: That is right. 

MR. SLENKER: I have an objection. I don't 

think any evidence, if Your Honor please, is in as to 

Jumber 2 or number 3. As a matter of fact, I don't think 
I 

fJ t!C 
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MR. LEWIS: That is 7-A? 

THE COURT: Yes. Number 8 would be defendant's 

I 

in truction,, court's instruction to the jury that damages 

arr not presumed or may be based on speculation, they 

must be proved and so forth. 

Number 9 is the verdict insturction to the jury. 

i Mn. LEWIS: All right, sir. 

THE COURT: That seems to be it except for the 

verdict instruction that I will have typed. 

MR. SLENKER: Your Honor, I believe there wa.s 

one that was overlooked. 

THE COURT: Yes. I didn't overlook it. I 

didn't want to put it in there. I laid that aside because 

hlw could they find that Mr. Whitmer was on Sully Road, 

wla.t evidence was there that he was on Sully Road? 

l
' MR. SLENKER: Skid marks, the marks that were 

s ene there and the circumstantial evidence. 

l THE COURT: Who said they saw him on Sully 

R ad and who said that these were his skid marks? 

MR. s-LENKER: It doe sn 1t make any diff'erence to 

anybody saying they are his marks. 

THE COURT: Well, wouldn't you have to have 

evidence that is shown from the plaintiff's or defendant's 



:i::r::t:::s:0e:::::~ng before you are entitled to any 

1
. MR. SLENKER: If it could be inferred from the 

. e ldence it is equal as pointing a finger and saying that 

il where it was, circumstantial evidence. 

l THE COURT: How could you in:fer he wis on Sully 

R·ad from skid marks on the h11~way that were not and 

I cannot be attributed to the Whitmer car, therefore, not 

elen connected. 

MR. SLENKER: From the circumstances of the 

gouge marks on the highway which are circumstantial evidence 

I 
The existence of the corn. 

THE COURT: Now, the life expectancy would have 

tb come out. There is no evidence on that. 

MR. LEWIS: The hospital records indicate his 

age, shows his a.ge at, I believe, 27. 

THE COURT: Well,. there may not be any objectim 

to that. Is there any objection to life expectancy. 

MR. SLENKER: r.rhere is no evidence of how long 

tie is going to live. 

THE COURT: This is offered on the basis of the 

table of life expectancy of 82, 63.1 

MR. LEWIS: Page 26 it says 

fl, Iii 
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THE COURT: This statute seems to indicate that it 

would be admissible and if his age is in the exhibit 

1efore the jury it would be proper to grant this instruc

tiion, wouldn't it? 

MR. SLENKER: Well, his age on the m spital 

chart was 26 at the time but I think he testified he was 

I 29 years old? 

MR. LEWIS: He is. 

'I'HE COURT: 41. 2 years. 

MR. LEWIS: That will be all right, Jude;e. 

Is that number 10, Judge? 

THE COURT: No, that would be 7-B 

MH.. SLENKER: Here is the case on the marks that 

•ere observed by witnesses the next morning and no tie in 

t;o them. 

THE COURT: This case goes to the admissibility 

f the skid marks not the question of whether there was 

contributory negligence or negligence shown by the skid 

mark.s. I suppose you would argue that. if the testimony 

is admissible it would only be admissible to show contri-

butory negligence on the pa.rt of the trooper. Of course, 

these first entered from the plaintiff's witnesses. 

MR. LEWIS: Judge, there is a lot of things that 



a.re admissible, I believe, that don't make a case for 

ne~ligence or contributory negligence. The only way to 

bu~ld a case, that ls to have admissible evidence which 

uliimately -- you have testimony of Sergeant Ogburn by 

itjelf. It doesn't prove anything. You put it in and 

build your case one at a time. So, there are many things 

that are admissible. 

THE COURT: And the court struck the evidence 

on the case of Marcum vs. Whitmer :f'or the very reason and 

it is the opinion after very care:f'ul study and that the 

skid marks did not make out a case for the plaintiff. 

I am wondering if there is sufticient evidence 

negligence to go to the jury. I would say there 

wo ld be if you could connect these skid marks in any way 

to the Whitmer car but you have not been able to do that • 

MR. SLENKER: It wasn't done in that case, Your 

Honor. 

J
. . THE COURT: As I said the fact was not conclu-

sl lely shown that the tire marks reported by the son of 

thl plaintiff comes from the tractor-trailer, it does not 

affiect the admissibility of the testimony but only goes to 

its weight. 

The court would have to rule that the jury would 

haVie to speculate to conclude that there was any contributor~ 
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ne1gligence based on these skid marks alone which are not 

colnnected to any vehicle. 

MR. SLENKER: May we have a number assigned to 

that instruction? 

THE COURT: Yes. 

MR. LEWIS: 10 would be the next numerical 

nuJnber. Do you want to make it A? 

THE COURT: I am trying to get these instructions 

in some logical s~quence. 

MR. LEWIS: All right, sir. 

MR. SLENKER: May the record reflect the 

ex1ception to Your Honor's ruling, too? 

THE COURT: Yes. 

MR. SLENKER: If Your Honor please, I have 

h ndwritten an instruction with re:f'erence to this 

c,rroboration point. If Your Honor overruled the motion 

ti strike predicated on the existence of corroborated 

e~lidence, I think then it would be necessary to go to the 

jury as an issue. I would ask Your Honor to do that and 

I have this instruction which I wrote up in hand. 

THE COURT: Any objection? 

MR. LEWIS: I haven't seen it. 

THE COURT: Take a look at it. 

f{t91 



MR. LEWIS: This is a statement of the law but 

it is not applicable in this case because the juries 

de-'iermination does :rd; decide whether or not this statute 

:'.])~lies, 1'h1s is what this instruction seems to be 

cH~ected towardE, · Judge. 

THE COURT: Well, the court has determined as 

a matter of law that there is corroborated testimony. 

l MR. SLENKER: In the case of Brooks vs. Worth-

in 1 ton., as I said earlier 

THE COURT: Do you have that case be:ftre you? 

MR. SLENKER: Yes., sir. The issue of corrobo-

ration was given instruction number 1. 

THE CO UR'f: Was the objection made, though? 

MR. SLgUKER: Objection was made. 

THE COUR'.r: That is another instruction. 

Let's see. Maybe- it should be granted. 

MR. LEWIS: Is there such an instruction in 

Do ble 1 s? 

MR. SLENKER: I dorlt know whether there is or 

I didn't get it out of Double 1 s. I took it from 

which is quoted from instruction number 1 

in that case and I took it from the definition in Blackb 

La Dictionary. 



MR. LEWIS: The instruction is clea_rly not 

co rect, Your Honor. Without a statement that corrobo

ralion can be in the form of skid marks, physical evidence 

or a.nythlng else that you might find. 

THE COURT: All right. You want to add that? 

MR. LEWIS: One other point, Your Honor. It is 

corroborated from defendant's own case, the defendant put 

in the evidence, the report of Trooper Whitmer which is a 

statement of what happened without qualifications. 

MR. SLENKER: Whose statement? 

MH. LEWIS: It doesn't make a difference. It 

was introduced. 

l. MR. SLENKER: The Judge already ruled on it as 

a atter of law but now it is up to the jury. 

MR. LEWIS: I am talking about Trooper Whitmer•s 

statement as put in by you. 

THE COURT: That is all right now. 

MR. SLENKER: I submit this. The addition that 

he has added there is the taking of specific evidence and 

mentionine it to an excessive degree and emphasizing it. 

MR. LEWIS: May I read it, Judge. 

THE COURT: 

yoJ could argue that. 

I think that is argumentative and 

I will give it as offered by Mr. 



i 

k1enker. 

MR. LEWIS: My objection is on the record, is 

il' t not, sir:HE COURT· That, with a verdict instruction, 

1ill do it, I believ~ and with an instruction to the jury 

f hat the amounts sued for is not evidence in the case and 

~ot to be considered as such,, if you are going to mention 

lt. 
I MR. LEWIS: I am going to mention it. 

ll MR. SLENKER: Would Your Honor withhold giving 

t until such time. 

I THE COURT: How long do you want to argue the 

Jase? 

MR. LEWIS: Both way,, 45 minutes. 

THE COURT: How about a half hour. 

MR. SLENKER: I will try to do it in a half 

i 
ihour. 

THE COURT: Try to hold it to the half hour. I 

ill give you both the same amount of time. I see no 

reason why you can't do it in a. half hour. 

MR. LEWIS: At the approximate time may I have 

an opportunity within the record before the ccse goes to 

the jury to make my proffer with respect to the testimony 
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