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I 
Vl:RGINIA1 IN THE CORPORATION COURT FOR THE CITY OF NEWPORT NEWS 

MARJORIE TAYLOR, 
Plaintiff, 

vs. 

CITY OF NEWPORT NEWS 
c/o City Manager 
118 Main Street 
Newport News, Virginia, 

I 
,, CITIZENS RAPID TRANSIT COMPANY i 
I c/o Sinclair Phillips, Registered a 

Agent a 
J400 Victori~ ·Boulevard 

!Hampton, Virginia, 

II and · 

II 
JOHN HUGGINS, individually and 

. trading as Huggins Bar-B-Que 
i! 526 - 25t1a Street · 
' Newport News, Virginia, 

Defendants. 

I 

I 

I 

I 

I 

I 

I 

I 

1! TO: 
li 
Ii 

The Honorable Douglas M. Smith, 
Judge of said Courts 

MOTION FOR JUDGMENT 

!I 
i' 

ii 
Ii 

The undersigned, Marjorie Taylor, hereby moves this 

I! 
~ ; . 
ii 

Honorable Court for judgment against you, City of Newport News, 

Virg.inia, Citizens Rapid Transit Company and John Huggins, indi-

vidunlly and trading as Huggins Bar-B-Que, and each of you, 

!I jointly and severally, in. the sum of THIRTY-FIVE THOUSAND. DOLLARS 
·i 
i! !I ($35,000.00), all of which is justly due the undersigned by you, 
II 

ii and ,each of you, on account of the followings 



W OFFICES 

NEST & 
I LKINSON 
'.:>RT NEWS, VA. 

• 

I' 
1
1 1. That on the 21st day of November, 1967, you, 
'i 
11/ 

Citizens Rapid Transit Company, owned a certain bus line and 

I operated said bus line as a common carrier of passengers, in the 

City of Newport News, Virginia; that on the 21st day of November, 

1967, one of the buses in said bus line. was being operated and 

driven by your agent, servant and employee on its regular route 

between Fort Eustis, Virginia, and downtown Newport Newes that at 

1-A 
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the special insistence of the aforesaid employee driver of said 

bue, plaintiff boarded said bus at Fort Eustis in order that she 

could be transported to downtown Newport News, for which trans-

portation the plaintiff paid a fare to Citizen& Rapid Transit 

Company. 

2. That as a common carrier of passengers for hire, 

you, Citizens .Rapid Transit Company, had a duty to exercise a 

high degree of care to insure that plaintiff, your pasaengerJ 

·was transported on your bus .line in safety and that upon reaching 

her destination, was discharged from the bus at a reasonable safe 

place tor the discharge of passengers • 

.3. That plaintiff, upon nearing her desired deati• 

nation of 2.5Ui Street and Jefferson Avenue in Newport News in-

formed your employee operator of said bua of her desire to alight 

from your bus at the place designated as the "bue stop" located 

at the southwest corner of 251'·street and Jefferson Avenue. 

4. That in utter disregard of the aforesaid duty owed 

plaintiff, your employee bus driver carelessly, recklessly and 

negligently discharged the plaintiff at a point not designated 

as a "bu• stop", said point of discharge being west of the area 

of the bus atop located at the southwest corner of 2:5& Street and 

Jefferson Avenue and being an unlit, unsafe a~ea for the discharge 

of paaaengersa further that at eaid point of diecharge, the public 

eidewalk was strewn with garbage and said sidewalk was covered 

with slippery greases which said conditions were known, or in the 

exercise of ordinary.care should have been known to you through 

your agents, servanta or employees. 

s. That you, John Huggins, or your servant, agent or 

employee, on the morning of the 21st day of November, 1967, at 

your business premises known as Huggins Bar-B-Que, located at 
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526 • 25~ Street in the City of Newport News, Virginia, did 

carelessly, recklessly and negligently place on the sidewalk in 

front of said business premises numerous paper bags filled with 

garbage and quantities of "grease"s turther that the subsequent 

rain during the morning caused said paper bags to rip and tear 

resulting in garbage and "grease" being strewn and deposited on 

said sidewalk in front of said business premiaes1 that during the 

morning you ~r-your servants, agents or employees knew that said 

garbage and "grease" were so strewn and deposited on said sidewalk 

and nevertheless did carelessly, recklessly and negligently fail 

to clean up said garbage and "grease' and allowed the same to re-

main strewn and depo·si ted on said sidewalk through the morning, 

afternoon and night of November 21, 1967, although you knew or 

in the exercise of ordinary care should have known of the dan-

gerous conditions that the garbage and grease created. 

/ 6. That the City of Newport News had the duty to keep 

the aforesaid public sidewalk in a reasonably sate condition for 

public passage1 further that the aforesaid public sidewalk in 

front of Huggins Bar-B-Que was in an unrepaired, unsafe, defective 

condition for public passage. 

7. That in utter disregard of the aforesaid duty, the 

City of Newport News, through its agents, servants or employees 

carelessly, recklessly and negligently, after notice of the afore-

said defective condition of the said aidewalk failed to correct 

or repair said condition. 

8. That the plaintiff, as she alighted from the said 

bus, was caused to slip and violently fall on the said sidewalk 

in front of Huggins Bar-B•Que due to the combined presence of 

slippery grease substance and said unsafe defective condition 

of said sidewalk. 
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9. · That as a direct and proximate result of the negli-

gene• and failure of the defendant, Citizens Rapid Traneit Com-

pany, to exercise that high degree of care owed plaintiff and the 

negli8•nce and failure to exercise ordinary care by the defend-

ante, City of Newport News and John Huggins, the undersigned 

plaintiff has au•tained severe and permanent personal injuries, 

and hae incurred expenses for medical treatment and attention to 

her injuries and will be required to incur further euch medical 

expenses in the futurea further that the plaintiff has auffered 

pain and anguish in body and in mind and will continue to ao 

suffer said pain and anguish in the ruturea and further the plain-

tiff baa suffered a loas of earnings from her inability to per-

form her usual work and labor. 

'WHEREFORE, plaintiff moves this Court for judgment a-

gainat the def.endantsand each of them, jointly and severally, 

in the aum of .THIRTY-FIVE THOUS.AND DOLL.A.RS ($,S,000.00)~ together 

with coat• incident to this proceeding. 

MARJORIE TAYLOR 

BY--------------------------------~ 

WEST & WILKINSON 
Attorneys at Law 
2815 Huntington Avenue 
Newport News, Virginia 

Counsel tor Plaintiff 

Counsel 



IRGINIA: IN THE CORPORATION <X>URT FOR THE CITY OF l"ftWR)RT NEWS 

MARJOR m TI\ YLOR 9 

Plaintiff 

vs. 

ITY OF l'tiWR:>RT NBWS, 

ITIZENS RAPtD TRANSIT COMPANY,· 

and 

JOHN HUGGINS, individually and 
trading as Huggins Bar-B-Que, 

Defendants 

: 

I 

: GROUNDS OF M'11NSS 
ANO 

~ Pl.BA OF CONTRIBtrrORY 

: 

• • 

I 

NRGLICENCB 

For its Grounds of Defense to the Motion for Judgment filed 

against it by the plaintiff, t.he defendant, Citizens Rapid Transit 

Company, states as follows: 

1. Th~t as to the allegations of tact contained in said Moti 

;tor Judgment which are not sPecifically denied herein, it knows no 

whether the truth of same exists or existed and will require stric 

proof thereof. 

2. It denies the allegations contained in paragraphs.2 and 3 

of said Motion for Judgment. 

3. It denies that either it or it• agent, servant, or employ 

was guilty of any negligence whatsoever. 

4. Expressly denying any negligence on the part of either it 

or its agent, servant or employee, it alleges that in the event of 

such, it was a remote and not a proximate cause of the accident 

injuries complained of in said Motion for Judgment. 

5. It denies the allegations contained in paragraph 4 of sai 

Motion for Judgment. 



;6. It denies that the plaintiff was injured in the 11anner or 
.· . . . ; .. , . ' 

tot~~ extent·alleged in !laid Motion for .Judgment. 

7. It denies that the plaintiff bas sustained or will in the 
. . 

futuFe sust~in the damages, injuries, and expenses all as alleged· 
I 
f 

in sf!id Motion for Judgment. 

S-11 



8. It <llleges thAt the accident and inju.riee complain•d of i 

said Motion for .Judg••nt were caused by the sole negligence ot 

.parties other than thia defendant. 

9. It alleges that, in any event, the plaintiff is barred 

from recovery in thi• action by virtue of the legal doc~rine of 

assumption of risk. 

10. It will rely upon such further defenses as might become 

available prior to or during the course of trial. 

Pl.BA OF CONTRIBUTORY NBGLIGKNCa 

11. Protesting any negligence-on its part, it alleges that t 

plaintiff was ouilty ot negligence which was a proximate causa of 

the accident complained of in said Motion for Judgment; which said 

negligence is legally operative to bar any right on lier part to 

recover herein. 

CITIZENS RAPID TRANSIT COMPANY 

Marshall, Blalock, Garner & Millner 
119 - 26th Street 
ewport News, Virginia 



VIRGINIA: IN ntB CORPORATION COURT FOR 'DlE CITY OF NEWPORT NEWs. 

MA~Joru B TAYLOR' 

Plaintif.f 

v. 

CITY OF NEt\PORT NEWS, ANSWER AND GROUNDS 

CITIZENS RAPID TRANSIT COMPANY, 

and 

JOHN HUGGINS, 

Defendants 

OF DKFBNSB OF DBFBNDANT, 
CITY OF NB\\PORT NBWS. 

10: The Honorable Douglas M. Smith, Judge of said Court: 

Now comes the defendant, City of Newport News, by its 

City Attorney, for its answer to the Motion for Judgment riled 

herein against it and code:fendants, and says that it does not 

owe the plaintif.t' anything on account of any allegations in the 

motion for judgment, and further says: 

1. 'nlis defendant relies upon any and all defenses 

provable in this action. 

2. this defendant denies that it, or any of its 

servants, agents or employees, is guilty of any negli-

gence as charged in the motion for judgment or other-

wise. 

;3. This defendant denies each and every allegation 

of negligence and proximate cause charged in said motion 

for judgment. 

7 



4. nlis defendant .denies that the plaintiff was injured' 

\in the' manner or to the extent alleged in the motion 
i 
jr or judgment·. 

' s. This defendant denies each arid every allegation ·.; 

.1~ A 

.·· .. 

; 
'J -

I 

' ! 

1 ' 
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in the motion :for judgment which in anywise alleges 

or imparts li~bility on the part of this defendant. 

6. This det'endant says that if it or its servants, 

agents or employees were guilty of negligence; which 

is expressly denied, that such negligence was a remote 

and not a proximate cause of the alleged injury and 

damages of which complaint is. made by the plaintiff, 

nor did such negligence efficiently contribute there­

to. 

7. 'nlis defendant says that if it or its agents, 

servants or employees, were guilty of negligence, 

which is expressly denied, that such negligence was 

in the pu".'suit of a governmental function for which 

this defendant cannot be held liable. 

8. This defendant says that any injuries or damages 

the plaintiff may have sustained at the time and place 

alleged in the motion for judgment were directly .and 

proximately caused by the negligence of the said plain­

tiff and/or by parties other than this defendant. 

9. Protesting negligence on its part and on the part 

of its agents, servants and employees, this defendant 

will nevertheless rely upon the contributory negligence 

of the plaintif.f. 



10. 'Ibis de.fendant says that the injuries anc,i damages, · 
. . . ' . 

: .· i:t any,. sustained by the plaintif:f as alleged in the · 

motion £or judgment, were due &Olely·to AO unavoidable 

. t.cc~t. 

11. this defendant denies that the sidewalk, described 

·in paragraphs numbered 4 arid 5 of the motion for judg-

ment, was unlit, unsafe or strewn .with garbage or 

,. 
,.· 

... 
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covered with slippery grease. 

12. 'Ibis defendant denies the allegations of para-
\ 

graphs numbered 6, 7, 8 and 9 of the motion for judg-

ment and calls for strict proof thereof. 

13. In addition to the defenses hereinabove set forth, 

this defendant will .rely upon any and all other defenses 

which may develop in the case and any and all defenses 

which may be assigned at or before trial or be justi-

f'ied upon the evidence upon trial, and such other de-

fenses as may be available at bat. 

AFFIRMATIVE DEFBNSE 

n:tis defendant, City of Newport News, asserts the following, 

to which a reply is expressly requested, as the basis for an 

af':firmative·de:fense: 

I' 1. That the City of Newport News, its agents, ser-.J 
vants or employees referred to in the motionfor 

judgment in fact refers to garbag~ collectors em-

ployed by the City and the allegations are based 

upon the alleged negligence. of said garbage collectors 

who were performing a governmental function. 

9 



2. ,That the alleged defective unrepaired, and un­

sJe condition ot the sidewalk re.tarred to in the 
' 

motion for judgment does not refer to an obstruc-

t. ion or defect in the sidewalk, itself, but refers] 

to debris and grease allegedly located thereon. -
3. That the alleged action against the City of 

1 

~·· 



Newport News is based upon the alleged negligence 

of garbage collectors for allegedly failing to 

pick up garbage and/or allegedly spilling garbage all 

of which amount to the performance of functions which 

are governmental in nature. 

w-IBRBFORB, having fully aqswered, this defendant prays 

that the motion for judgment be dismissed And that it be allowed 

to recover the costs herein expended. 

Robert v. Beale 
City Attorney 
118 Main Street 
Newport News, Virginia 

::~ 
Robert v. Beale 
City Attorney 

CBRTIFICATB 

I certify that I have mailed a copy of the foregoing Answer 
and Grounds of Defense of Defendant, City of Newport News, to 
west & Wilkinson, Attorneys at Law, 2815 Huntington Avenue, New­
port News, Virginia,.and Joseph Smith, Attorney at Law, 2100 
Kecoughtan Road, Hampton, Virginia, counsel of record for plain­
tiff and Citizens Rapid Transit Company, Sinclair Phillips, 
Registered Agent, 3400 Victoria Boulevard; Hampton; Virginia, 
and John Huggins, 526 - 2Sth Street, Newport News, Virginia, co­
defendants, this 27.th day ot March, 1969. 

Io 

flt ~ 
Robert V. Beale 
City Attor.-iey 



VIRGIPIA: IU THE CORPORATION COURT FOR THE CITY OF NEWPORT NEWS 

MARJORIE TAYLOR 

vs 

CITY OF NEWPORT NEWS, et als 

Plaintiff 

Defendants 

AMSWER·AND GROUNDS OF DEFENSE OF THE DEFENDANT 
JOHN HUGGINS' INDlVI::UALLY AND TRADING AS 
HUGGINS BAR- -QUE ·-- · . 

T~ the Honorable Douglas M. Smith, Judge: 

Now comes the defendant John Huggins, Individually and Trading as Huggins 

Bar-B-Que, by counsel, and for his answer to a Motion for Judgment filed 

herei'1, says that he does not owe the plaintiff anythin~ on account of any · 

allegations in the Motion for Judgment and further says that: 

1. That he denies each and every allegat,on of negligence as charged in 

the Motion for Judgment. 

2. That he denies that he or any of his servants, agents or employees 1s 

guilty of any negligence as charged 1n the Motion for Judgment. 

3. That he denies that the plaintiff wu injured in the manner or to the 

extent alleged in the Motion for Judgment. 

4. That even if lie or any of his servants, agents or employees were 

negligent, that such negligence was a remote and not a proximate cause of the 

alleged injuries and damages. 

by th:·pl::::l::y0:n:;~:~::s~:~ th~:tth~: :::::~::.sus~.;l'were caused 
. .6. That ~~~)~ctdent was an unavoidable ~cc1dent. JI ~ 

·t. That the plaintiff was guilty of contributory negligence. 

8. That he denies that the sidewalks were strewn with garbage or grease. 

9. That he denies that the plaintiff has sustained or will 1n the future 

s us ta.in any such damages • 1 nj ur1 es or expenses , as a 11 egad 1 n the Mot1 on for 

udgement. 

10. That the plaintiff 1s barred from recovery by virtue of the legal 

octr1ne of assumption of risk. 

11. And that he w111 rely upon such other and further defenses as they~ 

evelop, or be assigned at or before trial. or such other defenses as may be 



WHEREFORE, the defoncJant mov~s that the Motion for Judgment be dhmbsed 

and that he be allowed to recover h1s costs expanded. 

JOHN HUGGINS, INDIVIDUALLY AND TRADING AS 
HUGGINS BAR-B-QUE 

I certify that a true copy of the above pleading was this 4t~ day of Apr11, 196 

mailed to each counsel of record 1n the above case. 

illy c. Brooks~ p.d. 
07 - 28th Street 
ewport New~, Virginia 23607 

· v1 ~v '~II ~ .~ 

/>-



VIRGIKIA: 
IN TRI COBPORA.TION COVR'l' OF 'l'HE CITY OF NEWPORT NIWS 

MARJORIE TAYLOR, 
Pla1nt1tt 

1 

ve. NOTICE QF APPIA,L 

CITY' OF NEWJtOR'l' NEWS, 
OlTIZBRS RAPID TMlfSIT CCllPANY, 
and 
JOHN HUGGINS• Ind.1Vid11&lq and 
trading as HUGGINS BA.R-3-QUE, . 

Defendants 

TO: Mr. Panos Yea.pan.is, City Attorney-, 
City ot Newport Rewe 

Meaars. M&rahaU,, Blaloek, Gamer & Millner, 
Attorneya for the de:f'end.e.nt C1t1?.eno Ra.p1d 
Transit c~ 

Mr. Bil \7 C. Brooks 1 
Attorney tor the defendant John HUgsine 

PLEASE TAI;E NOTICE that on the df\¥ Of 
19721 at _ 0 1 clock the undersigned will present to 
the Honorable Douglas M. sidth, Judge of the Corporation 
Court ot the City ot Newport News, at the courthouse thereof 
1n said city, o. stenographic report of the testimony e.~.d all 
other incidents of the trial of the above-entitled cause 
(exclusive of lll8d1cal testimony), transcribed by u reporter,· 
for cert1t1cation thereof by said judge, 1n order to make 
oaid oral testimony •nd all other incident• ot th1>:1 tl1Al a 
part.of the record 1n this caae tor the purpose o-r present­
ing e&1d recoro. to the Supreme court of Appeals of v1rc;1nia, 
together with the petition tor appeal and euperaedeas to · 
the final decree ot the fl'rial Court entered in ea.id ca.use 
on the day ot , 1972, and you may 
examine the original of said transcript or a tJ"Ue copy 
thereof at the of'fices ot Cogdill, Corbett, Elmore, Friend, 
Insley & Krieger, 102}1 Warwick Boulevard1 Newport News, 

13 



VIRGINIA: 
IN THE CORPORAT'ION COURT OF THE CI'l'! OF NEWPORT NEWS 

MKiOORtE TAYLOR., • 

Pl.&1.nt1:tt 
VS• 

CITr OF NEWPORT NEWS, 
CIT'LZENs RAPID TRABSI'l' COMPANY, 
a.nd 
JOHN HUOGINS, Ind1Vidually and 

· trading as HUGGINS BAR--~Q,UE 1 

Defenda.11ts 

·-

:.t'P.A1fSCgt?.r OF _'l'E$'.!'l,MP?!! 

'·.·. Stenographi.c transcript of the testimony (exclu-

sive of medical testimony) introduced and ;proceedings had 

upon the trial of the above-entitled case, in said court, on 

the 28th day of March 1972, before the Ho:ioru.ble Douglas M. 

Smith., Judge of ~iaid court,, nnd a jur;. 

APPEARANCES: 

Messrs. Cogdill, Corbett., Elmore, Fr1en~1 Insley & Krieger 
(.by Mr. F. Lee Cogdill and Mr. Wil.liam Ml.Us Krieger), 
Attorneys for the plainti!f. · 

Mr. Panos Yeapa.nisl City Attorney, and 
-Mr. Frank Morton, ASS1sta.nt City Attomey, 
tor the def'endan't City of rtewport Mews. 

Meaan. Marahal.1,, Blalock., Gerner & Millner {by Mr. 
W. Glover Garner, Jr.) 1 · 

Attomeys for the defendant Citj.zens Rftpid T:r.ans:i.t Company. 

Mr. Billy c. Brooks, 
Attorney t•or the defendant John Huggins (individually and 
trading a.a Huggi.ns Bar-B-Que) • · 

,,.,. 



(Dr-. M. w. Frazier &nd Dr. u. ~'. Peach 

ther1 ._:;:a:re their mf:'dicnl ·testimony.) 

MARJOIQ:E TAILOB, the 9l.!dr1t1ff • having bean 

t'1rat duly. aworn, testttied a.a follows a 

EXAMINED BY Ml. ~RIEOF.R: 

7 

Q.. Would you state your t'Ull name a1Jd D.ddreaa, 

please. 

A. Mrs. MarJorie Taylor; 12'' Hampton Avenue, 

Newport llews. 

~ And a.re you married, Mrs• Ta~tlor,, widowed 

or separated? 

A. I ffm i?. w1.d~., l':ow. 

Q.. How long have you been a widow! 

A. ~_. October 1911. 

~. Hmr llld uru you, Mra. Ta.Yli;:r? 

A. Forty-·thrce. 

Q. Do ~u have· ~<Jl!' children .nt h.01!19? 

A. Yen. 

Q. Ho;:: many nt hor.1e? 

A. Four at heme. 

Q.. :tbi-1 :many children do you have, total? 

A. seven. 

~ De) yoa work at the present tS...? 

A. Right no;'f, no. I llavent t worked since my 

husband <lied. 

IS ) 



MARJORIE TAYLOR - DIREC'r 8 

Q. 

thereabouts? 

A. 

Q. 

A. 

Q.. 

A. 

Q.. 

®nt? 

A. 

Q.. 

A. 

. Q,. 

occur? 

A. 

Q. 

what happened? 

D1<1 you work or, November 21, lS,·6'7, or 

Yea. 

W11ere cU .. d you work? 

A·~ Ii"ort Eustis Post ~{.!ha.nge • 

What kind of work did yui;. do? . 

Ca...feter1a work. 

Did y~>U on NO"i'etiibe:i:"' 21 1 1967, have o.r. a.cci-

Yea. 

C~m :fOU describe Wb.il.t. h.e . .vp1;n~d ·• 

Yes • 

- that. night. Whr'l>t tlnK'• did tli.i:.:. accident 

About eleven-thirty at night. 

Cll.i.1. you d~~c:t"1be basical.J.y for ti1.e jur-; 

A. Ye~. ':fhe but> pulled in 25t·.1 Street a.bout 

eleven-thirty e:t nig:-,t, a.n.d I w~n.t to get oft the bus. I 

went to get off it,, pla.ce•l my riE,t.'1.t rout off first. 'rhen 

I felt thia ali~;pery - this grt:EA-SY a tu1! at rJ$ foot and I 

atarted al1ppin0 • And by i'ea~hing a.ro·~d trying to hold onto 

•aaeth1ng, ~~. I !ell, striking m.y head ag~inst. the 

•ua• And the next thing I remember, the bus driver was pick­

ing m.e up tram the sidewalk. 



MARJORIE TAYLOR - DIRECT 9 

A. Yea, 1 waa. 

- when tt• accident happened. Can you tell 

w. where the accJ.dent occurre4, wh&.t specific 6pot? 

A. Jut about 1n f"ront ot the Bar-B-Que. 

~ 1• that 25th and Jef:teraon? 

A. 25th.· 

Q.. In lfew);lort News. You say you were getting 

ott the bua and your riaht toot - did ;you &tq your right 

foot wae on the atreet? 

A. Yet.t. I waa stepping down ... 'l4T right toot on -

Q. Where was your ltitt tuot? 

A. Still on the step. 

i.t. When you aay you relt scaet.h.1.r~ on y·ov.;,. ... ;foot, 

was it slippery, sort or slippery?· 

A. Slipperr, slipper;:>'- ~11tte. 

~. Can you tell us s you spun a..t. .. uund, fe 11 real 

taat, or lfhe'ther it -waa gn.dw;,.l? 

MR. Y1'APANISs I object to th.o~ leading 

queationa. 

·~ COURra You can• t suggest how she might 

nave fallen, Mr. Krieger. You have flOt to 1.et her 

do it. 

BY MR. KRIEGER: 

Q. Can you describe the tall as light? 

17 ./ 

' 
. I 



MARJORIE TAYLOR - DIW!X;T 10 

. A. !t W&B ta.st. 

Q. Were you campletel.y u.."\Consc1ous, or what 

we.a your condition at'ter you t'ell1 

A.. I would say I wti.G in a dazP. .~ like. 

Q... In a daze? 

1\.. Yes. 

q. And you would say that is ditterent trom 

being unconscious? 

A. Well, I think it would be different from 

heir.g really unconscious. 

Q. In other words, you were not blacked out? 

A. I was not real.ly tc.tn..lly bla.cked out but I 

was dazed. 

Q.. Be fore you got cit'?. t.'1e bun aid 3rou lool·;-. to 

thil't :~ro1md n.t a . .11? 

HR. Ylt:APAHIS: I object to these leading 

questtons, telU.ng her wh~.t nru~ did h~~fn:re she 

got off. Your Honor hrn.& o.lrea.dy pointed it out 

to counsel. It i-JOUld saam t•> me t.hat vre ought to 

be Fl little more careful about the questions. It 

counael is going to testi:f'y, it is highly 1.mJ>roper. 

THE COURT: I suata1n th19 ob.1ect1cn. 

·BY MR. KRIEGER i 

Q. You tell ua 1n detail e.s to how you got from 

the bua onto the ground. 

19 / 



MARJORIE TAYLOR - DIRECT 11 

A. How did I ~t to the bus? 

Q. Let me ask you this. -

t-m. KRIEGER: Well, Your Honor, you see, 

thia :ts the pl"'Oblam here. · As!dng for a yea-or-no 

answer is not a lead.1.ng question. If we are 

going to amk details trom the witness, it ia 

eaaent!.al to the question. 

THE COURT: To ask for a yes-or-no answer 

is not leadirv~? Where did ynu get th':'.t :rrom? 

. MR. KRIEGKR1 She can answer yea or no. 

THE COURT: That ia right. That is what e. 

leading queation 111, a (!ueatton that can be 

answared yes or no. 

Br MR. KRIEGER: 

Q. Cari you tell ua if' you ever l.ooked at the 

grQllld? 

A. ~'1~11 .• it iftl~ n1ghtt1.'De, S.ny'\•m.y. 

Q. Yt?s, I k:iiow the.t. 

A. I put -

Q. When you were eetting ott the bus. 

t\. Well, I have ~ tendency always to looltine; 

down. When I put my foQt down ! didn't see anything. 

Q. Right. And so, did you see anything on the 

ground before you tell? 

.I\. No,, I didn't. 

,, 
I 



MARJORIB '.fAYLOU - DlBEC'r 12 

Q. So th.en, what was the first you knew of the 

presence ot anything al1ppery'7 

A. When the bus driver helped me up o-rf the 

ground. Then he waa trying to ftgure out what had ha;;:··· 

·pened. So he l.oolte arcund, and all this - we look aromd, 

rathel'J and all tJd.a white. tbS.ck stutf 1 looked like maybe 

that - we clidn' t really know what it was then but it we.a 

there. Looked. lika eoap at t1rst. 'l!hen m~rbe - he thought 

· m&ibe 1 t migtlt have been greaee. 

Q.. A..'ld this was eleven-tllirty at night? 

Q. D14 ~rou later see eny of the grease a.nywhe re 

on your body or ~rour clothes or ~'lg? 

MR. MORTOti: If Your Honer ~·lease. I object 

to that question. In response to the question 

before, MrG. Taylor ea.id that it looked 11ke 

aoa.p and thought there m.1..g;ht have been s~ 

~reGMt. Now Mr. Krieser is claaa1fy1ng that 

answer: 1n speaking ot gNase he is making an 

a.ttimat1ve statement that it ie there. There 

1en' t any ovi.dP..nee that there .wu 1'Z1Y grease . 

there at t.h1B poi..,.,.t, 11' Your Honor plee.se. 

THE COURT: All right. . I sustain tbe 

objection. 

LO 
/ 
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BY MR. DIBGD: 

Q.. D14 JOU notice &n¥1;h1ng upon your clothing after 

the accidentt 

A. Yea. 'l'hat waa a couple of dqa later. 

though. 

Q. What waa the natUl'8 ot the substance on your 

. cloth.ea? 

A. Well• after Mr. Fortner had came by and told 

me he had found out it was grease, tM.a coat that I had on -

it had spots on it. So I went upatain - well, my daugh1;er 

helped me to get upatain and I smelled this atutt and 1 t 

amelt just like grease. 

Q. AU right. On the nisht ot the accident did 

. you pt medical a.ttent1on? 

A. Yea. 

Q,. What waa the nature of the medical attention? 

Did you go to a.doctor? 

A. I l~nt to the Dixie Hoepi tal. The CR'r man 

that drives the tl"UOk - the car - he took me to the Dixie 

Hospital., emergency room. 

~. What did they do tor you at the emergency 

A. They X-ra.J94 me and gave me a couple of 

pills.to take. 

Q. What did you do tl'len? · Did you go home or 

LI 
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I 
f, 

i 
II 
,I ,, 
!I Q.. Wben ~ nze L• a noa;p1tal. tor two weeu, 
·what hoapit&l wea 70\l 1.nY 

Q.. Di:da Hoap1tal. o.K. on the n11nt of the 

iaccident wn..t hoapite.l 414 you go to? 

I 

l 
I 

A. 

Mii. W~Rc I have 119 further que~tiona. 

!l.'Hii CO\,D;l'!'a All nsbt. Now you may e1'0as­

eXMSnc. 

A.. l think it, W&.'6 &b<tut t.hat time. 

Q.. I& thAt tlae usual time you wc.,uld get h.o:illie 

;when you. were out on the Joo'? 

A. That J.s the ~Wi.l time t.r.e li'Wi get to 

1
Jettenon Avenue. 
1 Q.. How 'lar. we.ft ,ou hara your hcaa? 

A. Well, 1 lives on a.pton Avenue• I never 

,reall)r know exact.1¥ how tar that is. I live in the 1200 

block., Hampton Avenue. 

Q.. How marv bloclta would y°'1 say that 1e from -

tt / 
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down near OGJt Aven1,~¢ .. bl!twc::en O:ik c ... ~·3. :Jh~st-r.:i.rt. 

Q.. We rit J'l)ll [:".o1.ng to tz::k.e ancth.e r hue? 

A. tic>. This pa.rt1cul.ar night my bual;)and was 
I 

supposed to !n9et !'tte there) wtJ.!ch he d:1.d. ~ih':?n ne get thore. 

I wa.a in the h1)f''.''.tt~l. 

o. He clidn' t flee ;rou fo.!.1 3 did b.o? 

J.. :;o. lie hf .. dn 1 t !"ettlly- got there when I t:;ot 

ott the b1.w. He Ct\.iie P-fte ~dnl'ds, ~~u J.:n~, a f'etr m1r.,ut£ a 

after eleven ... thirty 2 loo!'::l".'lg for me .. and ! was 1.n tt~ 

hospital. 

!L 1 alwcya GE~tt> oft too 11~ o;-~ 25th i~treet and 

he uaU&l.ly oo ptd''ked ooroaa the ~treet. 

Q. 1. be:tie··!e :;ro·u r;r.id th'.~.t Y·OU had on - let .me 

nak you thia. \!i\.S it. yo,ir intention after you met your hua-

band to go to your hc:m3e, ,;;o h0t:~? 

shoes? 

~:l..ev,n.1hJ€. :rt is croaa-examinat1on but thia is 

getting f ~.r 2~fie ld. 

THE COUR".r.: I will u.llow 1 t. 

Q. I believe you said yc.-u llad on a pc..11• of worl;. 
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A. Yes. 

Q. Can yo•1 di!t>Or.1be theae work ehoee that you 

.are tn.JY..1.n.s about to uts in detru.1? 

i\.. ·well, 1t 1a a nurse-type ehoe, cr.lnl:::le-tJl>e 

shoe tdth ~" Cft:pe . scl'l 4' 

Q. It heu1 a c:epe sole and. heel? 

A. Mo, no. 'l'he heel, you know, 1t WOW.d lie 

heel 11lat Nb'ber. And the aole 1s maybe rubber, too, :but 

1 t j.s a crepe, lilce 1 you. .ttnow. 

Q. I believe that you ea1d thllt ai3 you atieppecl 

ott tbe bus you ster;1l&d otf with 'JOU'!: r1£#lt 1\~ot, la t•1at 

correct? 

A. l'hat la rig.~t. 

~1. And you •aid tbat J'OU. telt a~thing 

slippery? 

1\. Under rq f oat • 

l~. 1.-lhen you f1ter1">ed <lown, 1·" that ri~"'lt? 

A. '!'hat iu right • 

q. .riow, later on when Mr. Krieser asle.e4 you a 

question you said that you 41.d not notice ~ ali.ppery? 

A. I didn1 t but I could feel thia slippery 

atutt under my -

Q.. You felt, but you d1dn1 t aee it? 

A. I didn't aoe it • 

. Q.. Is that right? Now 1 o.fter you f'ell down, 

I 
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did you n;.ttice "'Attb1ns an the ground wheN you tel.lt 

.A. I di.du.' t nvtic.e &i.i¥·t.id.ng until the bus 4nver 

helped m4i u,p - becauae f~A~. ~o.v. know, a few minutes I waa 

'1and, l1k.e. 

·~. 1'he suootance you eaw, d.o you know what 1t 

waa'l 

1,. No, ... t first we didn't know what 11; was, and 

1;.Ue bu.-. driver wu.a tr,ying to decide whether 1t was aoap or 

gi'tl-.se. 'll.t.at 1• wllil.t be - they 41cin• t lcnw wnat it was. All 

they know, it was a w.ilite J;omu, a tnick: whitie foam. 

Q. JU·.-.. ?a..y-lo~, hen ia a .i.&¥ou.t, a '11agra.a of 

th.at street, and H\l&S1n8 Bar-B-Que is ah.am here by this. 

'1'b.at 1e the 1nte1·11ectJ.on of Jettenon and 25th. Can you 

-show us an hel'f? · lO\l UM 1W:t.1'k. on here approximately w1'8 re 

you re.UP ... it you iwllber it. Thia ia the entrunce to 

r ~ no·4; au ge>oU ~ t <ii.a.GrCZllS. 

~~ll, "-Pv:&'UA.iwJ.tell' where do you think you 

tell? Hel"e is tlle corner u1; here, 1'ight r1ere, and here is 

the entrance to aucg:l.us· a., rl.aht 11$.re. Do y\JU nave au:/ idea 

ln ftlaU.onah:ip t'-1 tll.e entrance, wbe re you fe 11? I:f' you 

con, mu.rk. it on there and show it to. us, approxtmatel.y. 

MR. i~ft: Your Honor 1 couldn't ue stand· 

back, have Mr. Yeapanis aak her 1n ref'erence to the 

lll+l.rk, the d.001· or winciow or eanething where she 

/,{ 
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t'ell, have her I11Ar1.t it' She is nervous. 

·1~ wI'.inss: I am not so good at identity-

1ng. 

ID!" MR. YEAPANls 1 . 

Q.. I will be glacl to. This (indicating) is tho 

entrance to Huggirus• s. over here (indicating) is one win­

dow; and ov-er here (indicating) is another. 

A. well, the door -

Q. The door ia right here 1n th1a indentation. 

A. The bua was near the door. 

Q.. Right here? 

A. Let• s see. The f'irst bus - it was somewhere 
' along -

Q. You would say that this is where you f'ell,. 

a.pproxima.tel3' here? Remember• that is the door right 

tne1~, that is the entrance to Huggina's. 

A. It was near tha.t door, I know. 

1 .. t. Near, but you don• t know (jn which side of' 

,
1 
the door you tell? 

MR. KRIEGER: If' you don' t know 
1 

se:y 

you don't know. 

A. I don•t know. 

BY MR. Y"li:APArlIS: 

Q. You are not sure ot where yau tell? 

A. Not from thia. 
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Q,. D14 your l"".gh.t root - as you f1lt it down. 

you ha.d your le.i't t'oc.;t 1.!l U..e bua fJ.oor 1 I believe you 

;.-JC l1 tiOlMihl • 

Q.. Is that cor1-ect'I 

A. T.r..nt 1J:t CO.t.J.'GC t • 

;,~. D14 yow• r.l.b-11.t :foot go cut ;t'rou W'ldor you'/ 
•'- '1'4 '?c'' 4 . ...,,.,. 
,;,~~ ........... I :Celt thiG ut\\f'1' under my foot, 

ututt' \!'1&.S allppcr..1 u.ncier Ilty 61>.0e,. I wvu.ld say. '.Chen I 

Pt<U"t ~J..:4i:ping, at.art :roaching a.l'.-vw.t.4, ti'"fli.iS to hold onto 

~thing. In ·fne mear1t-iue I spin around, k.'1ocked. my_ head 

on tile aide of t.1l9 ous. twisted myoelt all the way around. 

':eilD next ·th1ng l knew, the bus dx-1 ver was 

-~ping - '4' tra;,. -

~ \~.ho el.ae wAS belping you Up? was an,y-one that 

J"O\l knew -

t... J\Wt the bus driver, andMr. Cheater. 

Q. 1ir. Chester·? 

A. Yes. 

v 
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-~· 11:.11. I kriUJat the girl; she rrrotked i4th me .. 

Misa tfhltc; . and 11- wit~~ walld.ng behf.n(l me. I got ott ~-lwad 

cf 110i•. l3ut ~!t~r I come 0.1'1.)Urid t.~ 1D1!18lt', 'tbe bu.a tr.tver 

bel,pri a u:i o!t the ground, I d14n' 1; •e her. Rvcn.•lbodJ' 
h84 .iono l.lut this ~me man • 

Q. I~ re lati~>nahil.) to the bUE>t tJ loc~tion at the 

cu:i·b. h.o"' ta.:o 1ia.u the b~ t'l"Oli! the t?u:rl>1 

A. Uhttt 4c yvu ll93J'l.7 the eomer ~ tbe Btne<tt 

~ Wben :rou l!te:P:t:·$d a£~ ~e bua, ho-t11 h.zt wae 

' tbe ""' ot tha. bw;. ~D. t~1e uu.rb? 
' 

i A. \Tell~. Ju~~t tike U.1-w.'.i. It W~;S -'~t the C\tT'b11 

l'ou ~ .. yuu l-1a~ to alwr~s ~.r dawn O"l the eurb. 

Q. You · tn'I§ ic\.Ying lt uas right tt11 t•-!JA1n.ilt the 

1! (iUrtJf 
1: ,, 

A. It lmt:I !.n the un'!lal ple.ce. )~I. 

~. lr.twn y~ ~i"1na.te4 ~~ boepital atqr, 

you wea a.le&se4 by the doctor. Di« you lJC back to work? 

J\. I a.4n• ~ go l>ack r1a,1lt eway, .no. I cse 

1M4k w the hoe.pital. It ~o tsne l6ti. at J>e--.r. I 

,,-- . I tUdnt t. go back to wOl'k until ~~or Yt.Q o~ ~. 

(i.- D14 Y'O\&J" dOQtml' ioll you lfhen he JNtlaaaed 

j JOU, tbat you could go ~clt to workt 
I 

' A. 0\1.t ot .. the hoapit&J._~ ..._, . ,I 

I . .--..... l 

! 

J 
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November 22nd u··,til Februe.ry 8th? 

A. That 1• right. 

Q. 1968. And, that is all the time that it snys 

;you were out? 

A. Well, when you lose one or two dflya like 

that, they don• t keep that kind ct record. They pay you 
. ···-- ·-- ··-----· -

for 7our sick lee,ve. You take ott, it goes on your s1ek 

leave. 
-

Q. That is not what that says, 1s it? 

MR. KRIEGER: I obJect to this. We didn't 

Say' anything, put in any Qlount of money 'for 

dema~s - eleven weekei. 

MR. GARNER: Th.at is all you ere claiming 

is the eleven weekB? 

MR. KRIEGER: It is '!'.'.l"rl'ect1.y 'lmderstand:lble. 

SY MR. GARNER: 

Q. Mrs. Taylor, I shO'A you th1a diag~am. 

/'\. Like I said before, I rim not very ~ood at 

diagnuns. 

'~. You don't knv""' where you fell.. but you mow 

~t we.s in the Prea. of Hug~ing• ~? 

A. I cannot really say f'rom this thin~ here 

because I don't know about the diag?"em. 

Q.. Yes, ma' am. You know it w1ui in front 0f 
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Kuggins 1 s where you tell? 

A. I n that area. 

Q.. In that area? 

A. Right here (indicating), somewhere 1n there. 

Q. Can you say 1 t was in f"ront of" Huggins' s . 

or not? 

A. Yes, I know it was in front of him sanewhere 

in here, because that door, I can remember ~hat door. 

Q. The door on Huggins 1 s? 

A. Yes. 

~. All right, ma'am. Now -

A. Exactly how tar f'rom the door I could not 

measure from here. 

Q. All right. Now, you are not saying that the 

bus was not sto1,ped 1n a bus stop when this happened, are 

you? 

A. Well, I wouldn't really know if that is the 

bus stop or not. A bua in tront of the bus~ ;1• that a. 

bus stop? 

Q. Do you know that there 1• a bua stop sign 

down here at this point, down beyond Huggins' s? 

MR. KRIEGER: Your Honor, I think the 

witness -

A. That 111 the bus stop. 

MR. KRIEGER: - aa14 ahe can1 t read -

30 
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THE COURT: There is nothing 1n the world 

wrong with the question. 

MR. KID.EGER: '.I'b.e fact that he is referring 

to the plat: she ha1 alre&dy said sh.e can't 

operate with it because ahe can• t draw tb.1.ngs 

to scale. 

MR. GARNER: You said in your opening state­

ment that the bus stopped at the buo atop. Are 

you now saying it didn't stop? 

MR. KRIEGERz I mean the bus stop; it 

atopped. It is not - I don't want to get peraon­

al1 tie a 1n thia thing. She said she doe an' ~t 

under1tand it. 

MR. Clt\RIElh Are you claiming the bus d.idn1 t 

stop at the bus stop? 

THECOURTs Juat ask tae question that I e.m 

ruling on. I will aay what is nitpicking and what 

ian• t. She must answer the question if' she can. 

If she can't• she can say so. 

MR. KRIEGER: It calls for a conclusion as to 

what was the bus atop. 

THE COURT: It ctoesn' t call tor ~ing. He 

is aak.ing her wllether the bus stop sign is there 

in front ot Hugg1ns's. 

MR. IOUEGER: Ch. 

31 
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THE COURT& That ia all that she ha.a to 

anawer. 

MR. GAltNERs It Your Honor vleaae, the one 

I am. pointing to is f'Urtber down !'ram Huggins' s, 

which wculd include the area which is embr&ced 

by the atreet in front of Huegins's. 

THE COURT: All right • 

. Bt MR. aARNERt 

~. There is a. bua atop a1gn right there? 

A. Right he re, yes. 

Q.. The re is one the re and you ltno-ff that, do you 

not? 

A. I see th8. t rign t he re. 

Q.. But you know that there ls one out there 

right here, is tha.t not correct? 

A. The7 e.lwt.:.ys get ort by tha.t ~ewelry stcre. 

Q. ·rhen there 13 another bus stop olgn right 

up here at the corner? 

A. This one be the jewelry store right here, 

that 1& right. 

(~ So, now 1 the bus stopped right he re in t'ront 

of Huggin~'a on the night you got ott, did it not? 

A. It was a 'bus, one bus alre&d.y in the zone. 

;,t. · Yes• ma 1 am; but your bus stopped in front 

of HugginJ!''s? 
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A. Rignt here, somewhere along here hut I 

can't remember. 

- A.· -That is what it seems, yes, 

:1. so-it-·atr)p;ped within the bua stop, ia. that 

not correct? 

A. I guess ·you would ~all thi~ the bua atop. 

Q.. And ";/Ou had -

MR., IG«EtJER: I ask that that last a.nawer 

be stricken becaUGe the question w·ae unfair. It 

calls for the conclusion as to what is and ia 

not a bus stopJ and Mra. Taylor is not an expert 

in th11'. 

- THE -COURT: .. All rl.ght. Well; I wi-11 

-1n&t•ue-t---the ·· ~---th&t--&11e--~ -i-t- ~toppe4 within 

the bus stop aigna. 

~ BY' MR. GARNXR: 
I 

Q.. Mrs. Tqlor~ how often had you ridden this 

bua? 

A. I ride the bus every rdgtit but ma)"be two 

nights a week. Bowet.ime• SW' hu.ebe.ru'l picked. me up trOJS& -,,ork. 

Q.. How long had you l)een riding on the bv,a? 

A. Oh, ever since I had been working Fort Euatia 

33 
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I had been riding the bu.. 

~. How otten did you get ott at this particular 

atop? 

A. Just like I aay: every nignt but maybe two 

nights u weel' cal.ch a. ride. 

o,.I' Pardon? 

A. HL:.d poor chances ot catching rideu. Didn't 

have no choice; ride the bu3. 

MR. KRIEG£rl: I ubjec:t and re.que~:;t that that 

a.newer be striclr..en becauue he :aaid "when you got 

ott at this bus stop .. " o.nd tho meti..n1ng of c:. bus 

stop is crucial to this particular case. My wit­

ness is not tbe witnea~ ·that ia to testify toJ."' 

the b"us company a.a to what is and what is not a 

·bus stop. And I think ahu was le:d into it r:.t:1d 

unft\irJ..y ao by Mr. Gurner. 

l'HE COUR'l': I overruJ..e your obje::tion. 

MR. KRIEGER: I te.k.e exception, Your Honor. 

BY MR. BROOKS1 

t,;1. Had you e ll'e r hll.d occa.uion to t.lip be tore, in 

these crepe-sole uhoes? 

A. No, I never had. 

Q. Not on rainy surfaces? Did you e11·er have 

arthritis? 

/ 
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A. No, not yet; n.o arthritis. 

'.i· wee Huggins &~r-B~-Q.ue closed. every nif!bt 

w-hen you got oft there? 

1"-1.. l really c:l.4ll 1 t pv.y much u tw nticrA. whon l 

r:;ot of'f the bus to-thcfite th1n,gs,whetlwr tt4&Y~- were cloGed. 

er r:.ot. 

~. :Do you know wtaether or not they were closed-· 

t.i'lat pe.rt:ic\ile.r right? 

A. I don 1 t k.noH. I 1'"6ally don' t know. 

~ 1ou ~er& dazed. I believe you &aid? 

A. Yes, after I tell I really didn't n.otlce. 

Because when I 6£1t ort the b\40 I go abo·ut my ·01uail'Jeaa, 

you know, going home. 

~ D:id you noti.ce an:y cans such aa garoage 

cans er· rstuse cn.ns in ~1.e a.reat-

: cans had been relli.Ovea•/ - like round i114rks cm t.11e. oidewalk. 
I 

Q. D14 you U..lk tv ~!iody trOJA Huggina' a or 

1t& ~m;.loy•a& a.bout the accident? 

Q. ~n was the next time you went to that par-

ticular area afte.r the accident? 

35 
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(The re wli.t:~ no objection. ) 

THE COUR'I'& Pl,, 1ntif'f' s Exhibito 5, 6 and 7
1 

e.n int rod uot: <.\. 

(The l)ilJ ,1 !·~el<e m.s.rlced Plr..1n-&1f'f'' s :f:"C.hibitn 

5., 6 and 7.) 

T!m COURT& 

•irn '1"-at-r: r.'7R• n,i;~. .:i..i:·u.::..~J.J. v 

All right, Bir. Next witnGaa. 

crcz~-examination. 

!i&:a§.1..e );!UOOINS 1 cal. led by the y1laint1i'f' as an 

a.dvene witr..eaa. l'.lnd h&ving been first d'..tly swom, tE.mt1.t'1od 

.o.s follows; 

St:.ite yr;ur 1~:1:roo 1t you will, please. 

Mabal Huggins. 

Yeo. 

Avenue and 25th street? 

A. Yes. 

3fo 
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.;,i. And do you r.till own that eata.blishrnl:nt? 

~~. {The l'J'1tnean noddecl.) 

Q. O.K. 

Q. ~.iht·t t-rn .. llf your answer? 

A. Yes. 

l.ut. KRIEGER: Sha shook her head yes, 

Your Honor. 

BY MR. KRIEGER: 

Q. On Ilovember 21 • 1967, do you remember putting 

8; can of greaaa onto tho si<lewe.J.k in tront of your 

esta.bl1s~nt? 

,, 
I 

' 

Yea, I remember it being put there. 

Q.. Ce.n you describe the aize of the can or the 

wei@j'ltj whAt kind o.t· can it <1ras? 

f\. It wa.e a tin can - about 25-pound can. 

Q.,. About B. 25.:.pound cnn. Wh::tt ~.~·ou:·td that be in 

Gd.ze? Can you u.pproximn.te thl'lt? 

A. What wns wnat? 

Q.. Wht-t~·c wouJ.d that can be in nize, 1n he1v)lt and 

w1.dth? Can you approximate that? 

I A. (w·1tnese 1nd1ce.t:lng) About this tall. 

i,i. It would be ti.bout .from you1· waist tc' your 

chin? 

A. Yen, ! guess so. 

31 
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Q. O.K. How wide would it bet 

A. How wide? 

Q. You knowJ what would be 't.b.e - I forget the 

old sea.tey tel'Ul, not the diameter - yea.. What would 'be 

the d.1.-ter of tne carif 

A. I dCll'l1 t Jtn.Ow. 

Q.. How f a.r e.c rose the top? 

A.. I don't knatt. 

Q.. Would it be about as wide as :tram &boulder 

to shoulder, do you think? 

.A. It is round. It 1• not-.wide, :Lt is round. 

Q.. Well., all right. In other words, it is as 

'ride as a stovepipe• 1s that right? 

A. Sq what? 

A. It ie not as thin as a_ stovepipe? 

Br THE COURT: 

Q. 

big it was? 

A. 

Br MR. KRIEGERo 

Can y-ou show him with your arms about how 

About thie wide (w1tneas indicating). 

Q. 'l'hank. you. And can you tell \18 how full that 

can was with grease? 

A. It wa.an• t quite full. 

Q.. It waan• t quite t'ull. All right. Now. why 

d.14 you put 1t out on tjle s1(lewal..Jt? was there a reason for 
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pu•t1ng 1 t on the sidewalk? 

A. We.Lt., wo always aiowed the ga:ebage there for 

the t{arbap men. beside the building. Not on the a14ewal.k: 

'be•1de the 'bld.l.ciing. 

Q.. But does th.e sidewalk ;tUJ1 UJ1 to the building? 

Q. A.!.l r:Lgbt. And w·aa the gJ"8&tSe in a liquid 

tonr~ or !!". solid farm? 

A. WeJ.l.- not ex&et"J.Y llqu1'1, not exactly aol.:ld. 

Q.. It was pouru.b le? 

A. I t.-ue e~ you could s&:a· tb\Zl t. 

Q. All risht. Wtw. t waa the we a.the r like on 

that date tha't you put th.1~ out? Do you ramember? on the 

4r~y t..l\at Ure. ~aylor tell, do you remember what the weather 

was like when you pv.t the grease out? 

A. It was a t'air day. 

Q.. By "furl' do ycu niean - was it raining? 

A. No. 

Q. Not nJ..n.ing. Ws.a 1·~ dry 'but overcast when 

,ou put the grea.se out? 

A. I don• t know. 

Q. You don. 1 t. About vil1a·t; t.ime did you put the 

gaoease out? Do you remember? 

A. It -was about seven th.at uaorning. . 

Q.. About seven 0 1 clock in the morning? 

3°1 
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A. Ah'U'Tl. 

Q.. And did the ,prba30 men pick up the c.m? 

A. Yer.:. 

Q. And did you aee th:lro sµ1 :.1 · t;;ny of the 

A. Yea. 

MR .. YEft.PANIS: Your Honor.> I object to the 

leadine que~tion. 

MR. KR!EGEl~: ~U.a .1c on crosa-ww.rninatioi1. 

witness. Nobod1' objected. · 

'gr MR. KRIEGl~H: 

0,. And did "JO"J.? Oh, y01~ Sf!:; YO'l did seo the 

garbage ma.n s111\l the ~.rn.sl:'I, is thCJ.t rig.ht? 

ft.. {The witneris •1.-,dded.) 

Q. Did the r;r:rbr;.ge man tt'.;:::.t spj.l!ed th<.· t:rmuse 

attempt to cle.3n ·the r.~~·.ae u~.), clcc.n it•? 

l\. ( '1~e ':titne a~ nndded.) 

~~. !IrJ\1 did he r•.tter~r:t tc- clean 1t'? 

A. \'!e clec.ned it, too. We· al&o cleaned 1t with 

Clorox. 

~,l. .4'\ll rig.'lt. ::ow, ha: mucll grease cli<l he 

'to I 
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spill? Do J'OU know? 

A. It waan• t that much. 

Br, THE COURT1 

Q... Beg your pardon? 

A. It wa.an•t much. 

Q.. It wasn't much? 

1-.. No. 

Br MR. KRIEGERa 

67 

Q. When you say tha:t you tried to llel!J c.i.eo.n 

it UJ,> 1 did you or did one of your help, help clean. ~:t ·up? 

1t. we 111 I au.id "we.'' I d.idn.' t s~· 11 :me",; I 

$aid "we." 
Q.. Mrs. lluggi.nu 1 I am not tl"'/1116 to trick you. or 

A. I ur1.de1·~tWld that but I st111 say "we," so -

Q.. O.i~. You mean you a:1d the garbage man, 1)r 

you ta.nd one ot -

A. ?(y" help .• 

"- And you were 1u.volved 1n cleaning up? You 

penonally- helped clean it uv? 
A. I ce rta.inly did. 

Q... o. r{. How did the ga.:i'bawa man .try to clean up? 

A. 'l'hey had things on the truck that they u.aed. 

Q.. What? A broan or n mop or wbat d.14 they use? 

A. I dont t re:m.e1'Jber just whnt it was they used. 

Jtl ,/ 
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Q. What time waa the grease ep1lled? Do yew, 

NmelD.ber the.t? ... e.bout. 

A. About eight• 

Q. Abovt eight & clock. o.K. And do you 

n'lelaber - well, 414 you kn.ow t~.,,t .Mrir.. Taylor h.ad her acci­

dent on the as.ma night that the greg&e waa api.lled? 

A. No. Bot until I haard 1.t - iJlll ... 1. think 1t 

was tha next day,or tha day artor that it was. 

Q. When you heard it? 

A. Y41G. 

ci. Right. 

A. I heard it lrhen - I didn't hear it• ro~. 

Saneone - aaaebod,y came al'O\lnd a.ald.ng questions and I 

heard it that way. After th6.t I didn't h.ear ·~ more about 

1t. 

Q. When the grease was spilled . .: was 1 t spilled 

onto the City a:tdewe.lk? W&!J it GIJilled 0nto the f:ity 

aidewe.lk? 

A. It 1·re.s spilled. on the ati-:eet~, tlm 1$1cl.elr&.lk. 

Q.. Pa.rdon9 

A. Yee, the sidewaJ.k. 

Q. And the si.dewalk cl.ooo to the street? 

A.· No; it was spilled on the ~1dewa.tk1 what they 

qall the sidewalk. 

Q. Well, wa.s it spilled ~los~ to the curh., or -

/ 
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A. No., it wasn't. 

Q. It wasn't spilled clooe to the curb? 

A. Nowhere near the curb. 

Q.. But you said., then, it was ap1lled on the 

atreet,earl1er? 

A. Well., I se.id the etreet, the sidewalk, what-

ev& r yo\t call it. The can is he re Uke this ( wi tne se 

indicating). Thj.s 1& the window., and nere• s the can. Well• 

when he picked the can up., the grease wae spilt. In 

other words., he kind of did l1ka thie (,11tness demonstrat­

ing) to balance him.Belt like that, and just a little bit 

spilt. 

Q. Right. It wasn• t., 70u know, then that - 1t 

wain• t spilled wbt:n l~ tried to put it in the tNClt? Is 

that what you are sa,ying? 

A. Do what? 

'~· Do you kl1ow that it wa.s not spilled when he 

tried. to put it into the truck.. tried to lift the can into 

the truck? 

A. 

Q,. 

No, he didn't spill it then. 

Did you see him spill it? 

A. Yea. I wa.a sitting at the door. 

Q.. Oh, you wero standing at the door when lt 

waa actually ap1lt? 

A. Yes; I aa.w it. 

'tJ 
( 
.i 
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Q. And did it rain that day? 

A. N<:.•t that day. 

I'~. Did it rain later that evening? 

A. That nig.r:tt, yes. I dan1 t remember what time 

it ste.rted but it was raLl"li.ng the next moming. 

Q. D·~ you mow if' e,ey· of the 5rearJe floated., 

11k<l an o1 t aliclt on that grease? 

A. tfr.1,, I 1.i'OUld 3ay not, becau~ it wB..B the 

Clorox that I took out there - that 1s the :reason why I 

sa.1d "we," becauM I a'?l the one that took the gallon of 

Clorox out t..."'lere myself; e.nd I don• t think that the grease 

cou.id have tloated after pouring Clorox on the grease. 

Q.. You ha11e no persona.l knowledge one way or tne 
other? That is just n.n. opinion ~,rou a·rn expressi~,, is. 

t~1at rig.~t'J 

A. 

Q. 

A. 

have floated. 

Q,. 

A. 

Q.. 

A. 

About w~t? 

About whether or not the grease floated. 

il·.)~ :\.t dtdn' t. I know the grease couldn1 t 

You know that as a fact? 

As a t&ct. 

You looked at it? 

It couldn't have floated. 

Q. Did the City come out the day after the 

accident and clean the sidewalk? 
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they 
MR. YEAPANIS: Your Honor. what/did after 

tbs a.C~ident -

THE COURT1 Sustained. 

MR. KIUEGER: Your Honor, I am not ottering 

th1a as proof of any negligence. I em ottering 

it tor the purpose ot showing the preeence of 

the grease during thia period. 

THE COURT: Sustained. 

MR. KRIEGER: I object and make an 

exception, Your Honor. 

Your Honor.. I tUrther malte a.n exception to 

that ruling on the baaia that even it it was 

ottered to show its condition at that t1me, it is what 

eould have been done in lieu of what was done. It 

1a proper to go into evidence then. I don't want 

it to show it as the condition ~t that time but I 

want to r1how what could have been done ·co prevent 

the grease from being sllpper.y. 

THE COUR'l': No, air. That ia the very 

reason it is inadmiaaible. What &n1'bod.y did 

afterwards, Mr. Krieger, 4oean' t have anything to 

do with this case at al.l. 

BY MR. KRIEGER: 

Q. When you saw the spill, did you notice 

whether or not the can fell? 
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A. Yea. 

Q. Di-d it tall? 

A. No. 

Q,. It, didn't :fall? 

A. ( 'l'lie witneaa shook her head.) 

Q. Wha·t happened? 

~ Just as I told you. 

Q. It spla.ahed out over the top? 

A. I' didn't aplaah. He juat ~:rabhe:td :lt UJ:' 

and Just a little oit ctt.me out, like I told you. It ·-'aC:llJ. 1 t 

a splash, it was a spill. 

Q. Didn1 t the ge.rl.)6.ge men attempt ·to clean the 

grease at that tilAe? 

A. MH. YEli.PAH'ISi •r1w.t qUt!stion has al.ready 

lJeen aake d • 

1-ta. KRIElfER: ·rhe..t 1s repeti t1ous. I am 

sorry. 

THE COUR'rs I".;, haa been . asked. 

BY MR. ~'1UEGER: 

Q. Is the corner vn llfh1ch you:r barbecue is 

,located a busy corner in Newport News'/ Is there a. lot of 

pedestrian traffic'/ 

A. We are not <;>n the corner. 

~. Well, I mean that vicinity. 

A. Well, I ~-uess you could call it busy - at 
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times. 

Q. ::ioii ma-"1.Y' feet would you say you are, approxi-

mately, from the corner'l 

A.. I lfouldn' t lcnow; don't know too much about 

;feet. 

q. o.K. Would you say one door or two doors 

trom the corner? 

A. When you say "door.~" what do you !l'll!tl.tl? 

Q. Hell -

THE COURT: Here ia a. plat that is in evidence. 

It apea..ka f11r itself. If you want to ask her 

about :tt, that is all r1gtit. 

Br MR. · KRIEGER: 

Q. (Taldnl~ up the exhibit) Is this (.indicating) 

the f'ront door of your establishment n.ght here, pointing 

t.-;; the graph in. evidence? Is this the fron.t dcor of your 

eatabll~d'llnent right th1?rr.: en this graph the.t says "Huggins"? 

'.t'hls is 25th Street ( indtc.!'.tinz). 

~~... {W1 tne ss exa..'::11n.1ng) 

BY THE COURT: 

Q. Just tc llp3ed it up: Aren't you behi11d the 

Jet~elr/ etc1·e that sits on t...l-ie corn.er s..nd faces Jefferson 

Avenue? 

A. Yea. 

Q,. You are the first door facing 25th Street from 

'+1 
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the comer, facing 25th Street? Is that right? 

l\. Ye3, first door leaving the Jewelry sJ~ore. The 

'fiIE COURT: The Jewelry :~tore does have a 

side doo:r. ·there,. tha't is rig.."rt. 

,BY MR. KRIEGERi 

q. This is 122 feet from this point to this 

.point. Would you say you v.re about one-half 1·:::-om the corner 
... 

to a point sanewh~:r.e ·rur.ther do~·m pnst you on 25th .Streat? 

·On -this nian. thai:-e 1f1 122 fe~t. W')'.J.ld. I be accurate !11 ' ..... 

Jefferson Avenu1) f).:'C>Hl that corner ·t:nia 122 feet? Would you 
' 
:00 a.bout sixty feet. from the corner right here·? 

A. I ·would bo ;tbout two bualengths f'rom th~ 

corner; the length o:C two buses from the cc•rn.e r. 

Q. The length of two bua~s from the corner? 

A. (The wi tnesa nodded.) 

q. You meei .. n :from the back o~ one bus to the 

back of the next bus? 

.n. (The w1 tneas nodded.) Al.taos t. I have 

watched that ver-;1 of'ten. As fe.:- as the feet,. e,s I say• I 

<:::,. Do you know hatr l"'ng u. bu:z is? 

A. Bea your pardon? 

Q.. Hc1w long is a bus? Ca.."l ycu ai:•proxims.te that? 

/ 
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A. No, I ca.n•t. That ie why I say I didn't 

know about feet, but I do know about the length o:f' the 

buses because I so often watch them. 

Q. Well, it I show you this scale - do vou agree 

that when you are talking about the buses you are talking 

about the :front ()f the bus being right here at the corner? 

A. I guea1 so. 

Q.. Well,. there is ·the bus stop sign, would 

that be right? 

A. As I eay, I mean I don't know anything 

about - the two lengths of the two buses: because at the 

end ot the bus 1 it is a little bit by our door, the second 

bus .. 

Q. O.K. Now, you are saying, then, that from 

here to here (indicating) is two canplete bus lengths? 

Right? 

A. Ahum. 

Q. T!-to complete buses? 

A. Almost. 

Q,. Right trom he re? 

A. No, not exactly two buses, now. Almost • 

. · Because the bus• s little back door -

Q,. From here way over to here (indicating) is 

122 :f'eet1 from the tront ot the first bus back here to where 

·. they have the second bus stop noted is 122. feet. ·where is 

./ 
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the middle of your trcrit door,, let' a say, in re;ference to thl:'.t 

12~::: feet on +,hi~ thing? It is not quite - it is not even 

· hal.!Way, is it? Back towards ~.;he second bus aign, is it? 

A. Nha·t is not hali'\iay? 

Q. '!our front <.l::.1or is not i:i.11,J.f':·f'°"Y c_1:r4 +.~liB. You 

~e this lL"le he1~, Mrs. Hum.:ins; you see \>tPere 5.t goes 

tram here to here (indicating)? 

A. Yes. 

Q.. o.x. Your· frorrt door ie ~·rhere on that line? 

·It ia not quite t1.~:..lf\1?•1.Y betwc~en thtt.+, JJ.n<:', lo :I.t? It ~.s 

~loser to Jef'i"eraon · AvenU€: ':ha:n l;he halfway point on 

that line, isr1 1 t it? You see the front door thex·e? 

A. Ahum. 

Q. O.!\:. :ro·vr1 t~hat is closer to Je.ffe:rson 

Avenue,, that J.1.?:ie;. is!1' t it? 

A. Ho, becau8e - ·let; s see. It ia three huses -

it is almost - :l.·t 1~;> ei.s I ~a:y• :t.t J.·., t!k· lengtJ1 ot 1;he two 

buses: ;,;i.lmost. 

don't know ho1l lang the buses Hre. 

A. And I don' t lmot1 uhn.t yo-..; .. are ta1k1ng a.bout 

Q.. I r,.m trying to get the nur.'lber of f'eet :from 

this point here_. approximately the nuznber of feet. 

A. Well• thu.t is what I was trying to explain to 

so I 
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you. what I kn0t.·r. This I don't know. 

THE COUHT: She ce,n' t tell you in feet. 

She can tell you in buelengthi; an<l ~vhat 1e the 

best Ghe can do. 

rm. KRIEGER: Your Honor, t.he map ero.r·hi-

cally shows 122 feet; and she can aee where her -

'I'HE 'WITNEHB~ If I don't underste,nd the m!l.p, 

I don't unaerstand it. 

THE COURT: She didn't W1derstand the map. 

Tim WITNESS: I am tl°'.{ing to tell you what 

I understand. 

MR. KRIEGER: Your Honor, I -;.ronld J.lke to 

show this tc the Jury - it ia 1.n evidence - an.d 

.voint out what I am trying to demonstrate with 

Mra. Huggins. I th int tha.t would he entirely 

r·roper. 

MR. YF.APANIS: YouT Honor -

Tlill COURT: I will let you argue that. I 

· am not e;oing to let you sh.ow 1 t to the i}UY."'IJ. 

MR. KRIEGER: It is an exhibit, Your Honor. 

'l'UE COURT: I understand that,, but you are 

going to point out 122 f'eet on 1 t, and. then ho.lf 

of 1t - this, that and the other. 

;"~ 
MR. KRIEGER: "11 1 no. It is self-evident. 

/ 
SI 
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and there is 122 feet. 

THE COURT: Sure. The jury can see the 

plat, absolutely. 

(Mr. Krieger handed it to the jury.) 

THE COURT: I am sorry. I didn't understand 

what you meant. 

MR. KRIEGER: YeSJ I just wanted them to be 

able to - • 

BY MR. KRIEGER: 

Q.. But you do remember that it did rain on the 

.• · day that Mrs. ·raylor fell; isn't that right? 

A. It didn' t rain that day. When I woke up 

the next morning,, it was raining then. But that day it 

did not rain, that day; and when we closed that night it 

wasn't raining. Sometime during the night it started. 

Q. Do you remember malting a statement to Mr. 

J. B. Fortner on November 27, 1967? 

A. Saying what? 

Q. Talking about this accident; Mr. Fortner, 

who is a representative of the bus company. 

A. Just aa I told you in the beg1.nn1ng, I 

· tal.ked with - that is when I knew about the lady had tallellJ 

I talked with someone when he came to ask me about it. 

Q. Yes. And that was six days after the acci-

dent, six days after the grease spilled; right? 

SJ., 
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A • I don't remember juat - I mean, what da.y 

. it wa.s. 

Q .• Well, Nc>vember 27, 19-
A. Well, I really don't remember. 

Q. Do you reme~bez· telllng Mr. F'ortner· that the 

area. that the grease covered was about two feet square? 

A. I don't remember talking about n~ feet. 

MR. MORTOrT: I object wi t.h referenc~ to a 

state111ent ma.de i::'l a case s1.ieh as th1.s. 

THE COURri An ex pa.rt1~ ut~tement is not 

proper. 

MR. MORTON: Yes, sir. 

MR. KRIEGEH: A prior i:nCO!lBistent sto:tement, 

Your Honor, on crosa-examination, that 1s all. 

THF. COURT: I think thero is 3. ;;tatUI! 

covering thE>,t. 

MR. KRIEGER: All right. sir. It refers to 

certain types o'f statements 1.n certain kinds of 

si tua.tions. This is a defenda..Ylt. 

'l'HE COURT: I thil'lk this is. one ot" them, 

unJ.ess you show me something to the contl'4X'). 

MR. KIUEGEU: . All right. YC>ur Honor. I 

withdraw the question. I have no further 

questions. 

THE COURT: MR. YEAPANIS? 

53 I 
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MR. YEAPANIS: We don• t have any questions 

to as..lt her now. 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mrs. Huggins, what time did you knock utt 

that day? What time did you close up? 

A. I would say about nine. 

Q. Nine p.m., nine o'clock that night? 

A. Yee. 

Q. Of your own knowledge do you know whether 

·anybody slipped 1n front ot your place that day? 

A. Mo. 

Q. Did you walk over the area. where that grea.se 

was spilled and cleaned up? 

A. Yea. 

Q. Did you slip? 

A. No. 

MR. BROOKS: I have no more questions. 

af' THE COURT: 

Q. I have one. Would you tell me what John 

Huggins has to do with the Huggins B&r-B-Que. 

A. What did he have to do with it? 

Q. What does he have to do with it. Doet; he 

own it? 

A. He did betore he tumed it over to me • 

. , 
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Q.. All right. Let's talk about November 21, 

1967, wben ·this accident happened. Who owned it? 

A. (Witness p1?.using) I don't remember. 

'l· You don't remember. All right. Thank you. 

(The witness was excluded and not excused.} - .. ., - ... 
MR. KRIEDER: I would like to call Herbert · 

Willian1s. 

MR. COGDILL: We would like to call him as 

an u.dverse wi·tness. He was with the City at tne 

time the accident happened. 

MR. YF..APAl'f!S: If Your Honor please• we 

object to his being called as an adverse witness. 

It hasn1 t been established that he is adverse. 

Beca.u$e he worked for the City doesn't make him 

·an · 0.d 'J e :rse 1'11 tne s G • 

TI-rn COURT: Well, he hnvinc, been e..n employee 

of the Cit~r a'& the t:2 ... -ne of' the accident, I will 

let him be called as an adverse ·witness. 

MR. Y~PANIS: Note my exception to the 

Court's rul:tng. 

MR. KRIEGER: Tha.."l.k you. 

HERBERT H. WILLIAMS, called by the plaintiff as 

an adverse witness, and having been first dul.y sworn, 

·testified ~a follows: 

j 

SS 
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CROSS-EXAMINATION 

BY Yi.R. KRIEGER: 

Q,. 

A. 

Q. 

your address? 

ii.. 

1~. 

A. 

Q. 

A. 

Q. 

A • 
. ' 

I 

'~· 
A. 

~; ould you state your name,, please. 

Herbert li. Willia.me • 

Mr. Williams,, whe::-e do you live? What is 

824-A Rutherford. 

How a.bout going over that. 

824-A Rutherfcrd. 

Hutherford Street? 

Right. 

Where a.re you employed? 

City of l\iewport Ne·ws. 

Were you so employed on Novembe!' 21., 1967? 

Y!H~~ I we.s. 

Q. And where were you emplcyed for the City,, 

what department? 

A. Sa.ni tat1on Department. 

Q,. What wae your job with the Sanitation 

Department? 
I 

A. Collecting garbage. 

Q. Were you the dr1.vcr or the helper? 

A. I wa.o helper. 

Q.. You were the helper? 

Q. Right. 

l 
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Q. On that day do you remember picking up some ·· 

grease down at the Huggins Bar-3-Que at 25th and Jefferson? 

A. Yes, I do. 

Q. Tell us where you p1clood this garbage up or 

grease. 

A. Well., I picked 1 t up at Huggins Bar-B-Que -

at the Huggins Bar-B-Que. 

Q. O.K. Go ahead. 

A. It was right on the corner, they had grease 

at the - I mea."l where they had all the trash rlght the re at 

the right-hand side of the door. 

Q. was that right on the 3idew~lk? 

A. No; they had 1 t up be side • 

Q. 'fhe other eide of the building? 

A. Yes, they had it the other side of the 

building. And so we moved all the bags and e.11. So then, 

well, just got the stand,, the stand that had the grease 

1n it. 

What you a.re talking about is a can or ~ 

1atand? 

A. Twenty-five-pound lard stand is what it was. 

Q. You call it a "stand," but it was actually 

a twenty-five-pound lard can? 

A.. Right. That is what it was. 

Q. How t'u.11 was that can, Mr. Williruns? 

57 j 
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A. The can was sitting up beaidB the building. 

Q. How close was the top? was the grease -

A. I don't like to aa7 becauae I mean when I 

picked the stand up, throw it in the truck - I picked it up 

·to throw it in the truck, a little bit spilled on the 

street. 

Q.. 

A. 

Q,. 

A. 

·down tight. 

Q.. 

'tight? 

A. 

Q.. 

A • 

. truth. 

Q.. 

A. 

Q. 

can? 

A. 

to piclf. it up. 

A little bit spilled on the street? 

Right. 

Did it have a top on it? 

It had a top on it but it wasn't f'a~tened 

Had a top on it but 1t wasn't fastened down 

That is right. 

How much dlbd you spill on the street? 

Well, didn't very much apill, tell you the 

wasn't very much spilled? 

l'h& t 1s right. 

O.K. Now, how did you start to pick up this 

Well, I just took it by both handles and went 

Q. Took 1"1; by both handles~ 

A. Rignt. It had two handles, handle on each 

I 
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'Bide,, that is right. 

Q.. And when you grabbed 1 t to pick 1 t up• is 

that when the grease came out th.P- top? 

A. Well, when I picked it up~ as I got ready to 

throw it in the truck, that is when a little splashed out. 

Q. A little splashed out? 

A. That 1s right. 

Q. Was the "little" close to the building line, 

p:r out here elo~e to the curbline? 

A. Well, it wae right oft f"rom the curb,. I 

believe. 

Q. Right o.ff the curb. You remember 1 don' t you? 

You know where it waa spilled, don't you, Mr. Williams? 

A... Well, tell you the truth, not definitely I 

4!on't• because I mel}.n - but I think it was right o'ff -

l;>ut it was right r.>ff on the curb, I know. I mean because 

when I picked it up to throw it in the truck, the truck was 

f&rked in the curb. 

Q.. R1.gbt.. As you. started to throw it into the 

truck, that is when you spilled it? 

ft.. That is right. 

Q.. Now, when you spilled ~.'t, did you throw the 

test ot it in the back of the truck? 

A. · Yee, I throwed the can, throwed it in the 

truck, ths.t is right. 

I 
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Q. Ia this the usual way that you pick up this 

grease? Is this the way they usually left it, out by the 

aide? 

A. 

mean -

Q. 

A. 

Q. 

A. 

Q. 

Well, I wouldn't know about that because I 

You had picked it up be:f'ore, hadn't you? 

No, I haven't. 

You had never picked it up before? 

No. I worked a different route. 

You had been working a different route. 

All right. 

Now, who was working with you that day? 

A. I was working with Mr. Faison. I don't know 

who the other fellow was, tell you the truth. 

Q. You don' t know who the other man was that 

you had been working with that day? 

A. No, I don't. 

Q. Had you ever seen him before? 

A. Well, new men come and go. I don't know 

exactly who it was, tell you the truth. 

Q. Which side was Faison ·working on? 

A. Faison wol"king up the left•hand side o-r 25th 

and I were working the right. 

Q. And the· other guy was doing what? 

A. Well., he was working the other side with 

(JO 
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him, helping on this other encl, too. 

Q. Which side was he working? 

A. He waa working on the side w1 th me. 

Q. He was world.ng on the side with you? 

A. That 1s right. 

Q. After you spilled this grease, what did you 

do then? 

A. Well, we always carried brooms on the truck. 

I took the broom, cleaned it up the best I could. 

Q. Cleaned it up the best you could? 

A. That 1a right. 

Q.. Who helped you clean it up the best you 

. could? 

A. I cleaned it up myself', took. the broom, 

cleaned it up mysel.1'". 

Q. Oh, you cleaned it up yourBel:f? 

A. That is right - the best I could. 

Q. Did the other boy help ycu any? 

A. No,, he didn't. 

Q. NcrA, did you see anybody come ou.t tha..t had 

a.n establishment along there after you spilt thir. grease? 

Did you see Mrs. Huggins? 

A. No, I did.£'t. 

Q. You didn't see Mrs. Huggins. O.K. 

Now,, I want you to show us a.bout how big a 
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spot this grease spilled in. Just t&ke your hands. 

A. Well, I mean when it - just a. 11 ttle spot 

about sanething like that; little, small spot. (Indicating) 

Q.. These boys are having o. hn:rd time see1.ng you 

over here. 

THE COURT: Hold your hands up in the air. 

BY MR. KRUGER: 

Q. Stand up, why don't you? 

A. Just a little amall spot lilte that {indicat-

'ing). 

Q. Don't be ~shamed of your hands. 

We.s this erease solid or liquid? · 

A. It wae.11..qu.i.d. 

Q. It we.a liqu.1.d? 

A. That is right. 

Q.. When you took your broom, did you try to 

sweep this g:rea.se up? 

A. Well, no. I took ray br~om and I had a 

dustpan, e.nd I just swerit out what I could m·,reep 1n with my 

truck. 

Q,. The broom you 9.re tallc1ng a.bout was one of 

the big, long-handled ones ·that has got s·ti:ff bru.shea? 

A. Tht\t is right. 

Q. Did you have one of those dustpans that you 

used to sweep it in? 
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A. That is right. We always kept them on the 

truck. 

Q. O.K. You kept them. on the truck. 

Now, ao whnt did you do? Put your dustpan 

down at the curb where the curb runs into the street end 

you swept 1 t down that way? 

A. No. I put it down - where the grease \'n\S1 I 

put it down there, and swept it right in the pan. Then I 

put 1 t in the .truck. 

Q. Did you put o,ny !>and on top of the grease 

af'ter you finished aweeping 1 t up? . 

A. Well, no, I didn't because had I did that -

' the janitor at the BAR-B-Que sa.y - I reckon it we.a the 

janitor.- Mr. Huggins - somebody, I don't know who he was. 

Anyway, he said he would take care of it. 

Q. Said he would teke care or 1t9 

A. That is what he said. 

Q.. On your truclcs that yo\l drive, Mr. Williams, 

what do they put on the re for you to take grease e.nd stuff 

up with that you spill on the street? Anything except a 

dustpan and the bror,ni? 

A. We 11, not as I lrnows of. 

Q.. You were working the tru~l<, ~roti know better 

thr..n anybody.. Was anything else on there tha.t you could 

·use? 
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A. wasn't anything else on there at the timeJ 

not a.s I lmowa of. 

Q.. Any sand on there or anything? 

A. No. 

Q. O.K. Eut you talked to this guy and you 

thought it wan -

A. - Mr. Huggins or somebody that worked with 

him. 

Q. And after you did a.s well as you could with 

what you had, then they said they would go a.head and clean 

it up? 

A. That is right. 

Q. Finish cleaning it up. o.K. 
How far from the front door of' Hugg1n.a's ia 

· 1 t to the side of their building, Mr. Williama? Do you 

remember? 

A. How tar'l 

Q. Yes. 

A. Wha.t'l From -

Q,. From the c!oor that camea out on the sidewalk 

to the aide of tbeir building. 

A. Well• I wouldn't have the slightest idea. I 

couldn't very well aay. 

Q. Have you been down there lately? 

A. I have been down there but I never measured 

'· 
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it. 

Q.. Have you been down there in the last couple 

of days or the last week? 

A. Well, no, I haven't, tell you the truth. 

Q. You haven't? 

A. I sure haven't. 

Q. Have you been back down there since the 

accident happened, to look? 

A. Well, no, because I mean I changed depart­

ments. I am in the street gang now, picking up leaves, all 

like that, so ain't no reason. 

Q. Did Mr. Faison., who was working with you that 

day, know about your spilling this grease? 

A. No, he didn't. 

Q.. He didn' t know? 

A. No., he didn't. 

Q. How about the other boy on the truclc with 

you? 

.4.. Well, I - yes,, I am pretty sure he know about 

it. 

Q. In fact, he saw you spill it? 

A. I mean he saw me when I was cleaning it 

up., also. 

Q. And either Mr. lluggihs or the gup that 

worked for him knew about it because he told you he wou1d 
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take care of 1t11 too? 

A. Tha.t is what he said. 

HR. KRIEGER: I think that is a.11 the 

'rI·m couwr: All right, Mr. Yea.pania. 

MR. yt:..'!APAtUS: I don' ·t; have t:.r.y qucst!.ons 

of M:r. Willie.ms <.t this t:L.1l.e 1 Y~:"l:.r Honor. 

MR. C'cP.RNER: We don't hnve e.ny questionn, 

Your Honor. 

l8Y MR. BROOKS: 

! ' 

-~. Do you know Mr. Huggins? 

A. Beg pardon? 

r.t· Do you know Mr. Huggins? 

A. Do I ltnow him'? 

Q.. Yes. 

A. No,, n<Jt pe rsonc.ll;r I dc;:n 1 t. 

r:~. Well, do you see him in th.e ccurtroot1? 

A. (:'i!tness looking) 

MR. MOR'l'ON: If Your Honor please,, he said he 

d1dn, t knm-r him.: how could he possibly recognize 

him in the court room? 

A. over there; over there (indicating). 

THE COUnT: A person might not know someone 

personally but could know what he looked 11ke 11 

who he was. I don't know Mr. Nixon personally but 

' / 
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I think I could recognize him 11' I saw him. 

BY THE COGH'l'; 

Q. All t"ighj~. Do you see him'l 

A. ;i;hat I mean, I don' t know if that is him. 

That is the brotrl.Elr of a friencl of mine. 

BY MR. BROOKS: 

Q. I:i th&t the man you are talking about who 

ss.id someth.ing c.bout cl.ea.n.ing it u:p? 

P.. He as.id he wouJ..d take care of it. 

Q. Is that the man? 

JI.. Th.at 1s r1gh t. 

MH. BROOl~: 'l'htA-t i:;; Mr. liu.ggj..n.s. 

'Il!E COURl': Is that all, Mr. Brooks? 

MR. Dl100KS: Ye~, sii·. Excuse me, Your Honor. 

'll!E COURl': Do you want him back outside, 

Mr. Yc:?.p!-.miS? 

MR. YEl\.PANIS: Yes,. Your Honor. 

THE COURl': I \;ill a.~ you to go "b~ck to the 

witnesJ room, plea.~. 

(The \:!.tnesG was excluded, but not excused.) 

MR. COGDILL: I -.~a.nt to cai.l 1-lr. :E'aiaon. 

MR. K ... 'UEGER: May it please t.i1e \;ourt, t·or 

the sake ot time I am going to. lead the witneas 

very fast on preliminary. Ia that all right? 

(JJ1 J 
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( T.h.e w1tnesa entered the ccru.rtrooill.siJ-r•d took the stand.) 

M.R. lGUEGER• ls your n.2.me Jam.es f'aison·i 

THE Wl'l"NESS; '£l1at i& right • 

.MR. 11!:APANIS: \le object again to calling 

MR. KRIEGER: I am calling hiIA at> an 

M.H. YEAJ:"'ldiIZ• You are r~ut? 

!~il{. KlUEGERi 1 am. 

!·1R. YEAI'.AHIS : "te obje.:t tc t11a.t. 

Tl.ill COURr: Overruled. 
·: 
' 

l·lH. YEJ' .. I'l~UIS: Note r.i.y excevti$n. 

JAlillS li".AIDO!, c~lled by the plaintiff ;;1.s an aclverse 

w1t1:i.ess, and h.&.ving boe~1. .fir~'t duly ~worn,. te.=·;;ified t.w 

CHOJS--EXAMl!lArl'IGJ 

13Y t.m. KlUEUEH; 

A. T:•at is right. 

'~· Hu.ve you ooon \"11th th.e City on garbi~.ge ·trucks 

since 1942? 

A. ~hat ia rigl1t. 

Q. On t.h.e morning ot November 21, 1967 ~ were yrm 

working on ~1e g;i.rba.ge truck ·that went in front of Huggins' s 
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and picked up the ga.Pbage on that route? 

A. That 1s right~ 

Q. wa.a Mr. Herbert Williams with ~ou? 

A. Yes, he WJ\B., 

Q. And did Mr. Herbert WiD.1a:ms spill some 

greaaa, to your k.nc,tladge? 

A. No, I d.o not le..now. At tl:.c.t time ! dlC'.)11 t 

know when it waa spilt. I think abou.t - .~nm~timc~ lr,ter -

MR. MORTOI'i: We object. l-le ban enswerac.'I 

t.he que st1 on. 

MR. KRIEGER: Your Honor~ he :'-" R:nsvering 

the question. 

THE COURT: All right. Go a.hea.d. 

A. I didn't know it nt the time that he had 

spilled it. I knew it a rew d~s later. 

BY .t-m. KlUEGEH: 

Q.. And had you. worked cm that route before? 

A. I had worked on the.t rcute a.bout e1x years. 

Q.. Did you ever spill g~ase yourself ·when you 

were collecting garbage? 

MR. MORTON: We object to that. It has 

noth1.ng to do with tr..e ce.se • 

THE COURTi Sustained. 

BY MR. KRIEGER: 

Q.. Well, did Mr. Williams work on that route 

/ 
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with you? 

A. Yea, ne did. 

Q.. Did he ever see you spill grease? 

A. Yes. 

MR. MORl'ON: We object to that, for the 

same reason, if Your Honor please. Whether 01~ 

not Mr. Williams ever sa.w Mr. Faison spill any 

grease certainly is 1na.dm1asible, ha.t:) nuthin~ to 

do with this case. 

THE COUR'fs Sustained. 

MR. KRIEGER: Your Honor, nw:y I have a con­

ference, please, on this, and an offer of proof 

of what I expect to pi•ove he re? 

THE COUR'J.'z All right. 

MR. COGDILL.: · How about taid.ng the jury out, 

so we don 1 t get into something and have a problem 

with the Jury'? 

'rHE COURT& All Right. Gentlemen, I wi.11 

I.et you go to the jury room while we take up the 

matter. 

( 'l"'he juey retired to the jury roan. ) 

MR. KRIEGER: I discusaed thi~ case w1 th Mr. 

Faison the other night. He told roe ths.t on numer­

ous occasions prior to this he ha.d spilled grease 

and that his procedure aa Mr. Wil.liwas' s ma.ns.ger 

10 
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on the truck - he was sort of a f'oreman - was to 

go into Huggins• s and get scalding hot water and 

bleach and clean it up himself'. A 11 I want is 

to snow that and when he aays that Mr. Williams 

knew how to do this and ti..ad seen him do it on 

I.ll8l1y occasions. 

Now, Mr. Will19ms says this wa~ the first 

he had "ver worked the route. Right of'f we hf-1.ve. 

a prior 1.11consistent statement. 

Number Two, I want to show also that he 

knew the routine tor properly cleaning th<? street. 

Pl1is, I further f:\.Sked Mr.. Faison whnt the 

P'lrpoae was tor cleaning up the grease -· and 'this 

1B an issue in this case - what the purpo~e wns 

f'or cleaning the greaa~ when he we~ doing its in 

order to rid the City of garbage; or to eliminate 

a har,ard such as a slippery a1.dowr.,lk. And he 

said that it was to eliroj.nn.te ~ hazr-i,rd. He d1dn 1 t 

se.y it in thoae words; t.hn.t is eose:'lt1~ll:r what 

his tostimoey is going to be if I ca.n pursue that 

line of qUt:stj.onir..g. I ';te.nt to g<;~t it in r.s fs.st 

::ts tJC>,IS·ible • 
. THE COURT: All right., 
MR. MORTON: If Your Honor please, what Mr. 

·Faison has done in the past just has nothing to 

do with this case. He asked Mr. Willie.ms whether 

7/ / 
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or not there was anything on the truck and he 

said no, that there wasn't. He didn't ask him 

whether he went in and got aey hot uater or <,.ny­

thing such as that. If Mr. Faison has spilled 

grease in the pr.. st, I m.1.bmlt that cert.".inly has 

nothi.ng to do with what Mr. Williams did on the 

morning of. November 21st. 

THE COURT: Oh, I don• t kncm about that. I 

think if one City employee working a sanitation 

truck doee one procedure tor getting up spilled 

grease, tr..en I think the Ju?"'J is ent1 tled to 

know it. 

As I understand your question., you srJ.d this 

men would testify that Willimr.s hae. done th1.s 1n 

the pe~st? 

MR. KRIEGER: . Well, Williams had been with 

him when. he di.d it. He knew tht:? :r,)roctldure. And 

Mr. Faison was the forem.A.n of thie crew. Ano. 

a.utomet1ce.lly we hl:\.ve prior inconsistent state­

ments_, because Mr. Williams said this is the first 

time he ever picked u.p ga.rbage on this street. 

MR. MORTON: He didn't say that, if Your 

Honor pl.$ase. He said he hadn't worked that route. 

THE COURT: He said he hadn't worked that 

route. All rightJ let' a bring the jury back. 

j 
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MR .• MORTON: Note our exception. 

(The jury returned to the box.) 

BY MR. KRIEGER: 

Q.. Had you worked on this route with Mr. Williams 

before the date 1n question? 

A. Yes, I have. 

Q.. Thank you. And had you dropped grease on 

the route before? 

A. Yes, I have. 

ti. In th&.t loca.tion'l 

A. tea. 

Q. And were you the foreman of this group, 

so to speak? 

A. That is right. 

Q. What would you do when you would drop grease? 

would you tell the jury. 

A. Wheneve1 .. I worked on that side of the street, 

when I get those cans of' grease if I spi11 cny I .always get 

a broom end hot water and get it up before I leave. 

Q.. Where do you usually get the hot water? 

A. From the in s:1.de of Huggins ~'1.r~B-Q.ue. 

Q.. A 11 rif!,ht • And Mr. Williams had seen this 

and he Jr.new the procedure, is that right? 

A. Yes, we have. we both had done it on dif-

terent occasions. 

7.J ./ 
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Q. When you cleaned the grease, what was the 

purpose o'l cleaning the gz·ease? 

A. Cleaning the gr.ease w~'~.s the pur.po11e of some-

one lll6¥ co.me by Emd 'ilip Ul) r>n 1~,) hu1 .. ·1; t.i1eiilOOlves. 

q. ~:U.ght. Are ycJu (.!Ry:tn~ th:?.t it Has a danser? 

.A. D.r.t.Jlge e. 

MR. KRIECiEH; I have no fu1·tht:i' ql~!.;1;iona. 

MR. 'YEAPANISa We don't have an;y questions. 

MR. BROOKi3 t No qu.e ~1 ttona. 

( Th.6 witnesH :..ra~ exchuied hut not excuaed.) 

MR. COGDILL: I would like to '!all Mrs. 

Smith, if I may. 

l'.AR10H SMJ;TlI, called :;iu a wi t.n<HHJ 01.t Leh:-.1.lf 01: the 

rJlaintif':f',, u.nd h:i.,ring been tirat duly sworn, testified as 

1·011owu: 

. EXAMINED BY MR. COGDILL: 

A. lti:ar-lon Sm.1th. 

Q.. Mra. Sm.1th, where are you employed? 

A. by A'ttorney Josevh Smith. 

Q.. And were you so employed on December 4, 1967? 

A. Yes. s:Lr. 

Q. Mrs. Smith, I ask you to look at that and 

:tell me what it itS, please. 

j 



108 

MR. GAR!iERi tt Your Honor please, we have 

soma witne:;;sea. I don't know what -

THE COURT: Let' a Just wait until everything 

1s over with ·and tli.en we will see about who wants 

whom. c..s wi tne swe s; ~Tho wants to be next? 

--MR. -BROO~'-: I: will be next, Your Honor. 

I move to -st-rike the evidence in regard to 

Huggins Bar-:s-~ue. -- -There has been no negligence 

ahown on the pt..rt of Huggins. 

--MR. COGDILL' In rebuttal; tne only thing we 

would. like to s&yis, it is uniiebutted now. You 

have to take the evid~nce in the light most favor­

able to th.e plain:Utt • arul- tr4.E: e v1uence on behalf 01· 

_tne __ pJ..a.1nt11'f .ts tllat this man ~i.tting in the courtroom 

___ ru.ivi.sed Mr. hillj >Mas_ that he would clean this up &nd 

ta.kc ca:;.--e of· this matter ai't.er Mr. -v4ilil.ams .left. Cer-

tain.ly if ycn.i say you c;..re going to do something and 

you don't do it,, you a.ce 9.8 mucn at fault by your 

absence as ;y·ou are if you had unde::."taken the ta~alt a.nd 

tailed to do it in a proper manner. 

We feel that at this time, with the evidence 

before the Court, this evidence is enough. to hold 

HugginE ~n, because this was one ot their duties. 
--- . 

MR. KHIEGER: We would like to have him called a 

joint tort feasor. I believe they are in a situation 

15 
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where the two ot them had the duty to clean the site, 

and Huggins had the duty to clean, volunteered to 

take over that duty. Ot course, I don't think the 

City can delegate it but they are in as joint tort 

:fea.sors as fa.r as we are concerned. 

MR. COGDILL: Yea. 

THE COURT: I overrule your motion. 

MR. BROOKS: Note my exception. 

MR. YEAPANIS: Your Honor,, the City of Newport 

News moves to strike the pl~intitf's evidence, based 

on two criteria. First, that the evidence has failed 

to show that there le.& any negligence on the part of 

the City. It can only show that some grease was 

spilt and that the garbage collector cleaned it up 

as best he possibly coul.d. Thia doesn't establish 
e.ny neglig~nce. . ,._ 

, . 
Second, the main thrust of the motion tc strilte 

is that in the perfo:nne.nce ot the goverrunentb.l function 

which garbage collection is deemed to be in th~ state 

ot Virginia - the City 15 immune from tort liability 

regardless of whether or not there is any negligence 

on the pa.rt of the City. (Citin~ Ashbury vs. The City 

o~ Norfolk, 147 SE 223, cases cited therein, and Fenon · 

vs. The City of Norfolk~ 203 Virginia 551.) 

If you look at the evidence in this case, it is 

111 
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quite obvious what was happening. In the plaintiff's 
.. - --·· -·--- -· --- ~ ·- .. ··- - -· . ---

own testimony, the only evidence says that a garbage 
- -· - ·- .... 

collector picked up a can or grease, picked it up and 

put it 1n the trUck:. Some ot it spilled. Regard.less 

ot where it spil.184, he was per.forming the work ot 

collection ot garbage, which is a governmental function. 

These two cases have ·been the ru.ling law in 

Virginia. They clearly indicate that what was happen­

ing was the clee.n.1.ng ot the street, p1ck1ng up of gar­

bage~ Now, 1.t 1:a true that Williams got down and 

wiped it otr, but we say that 1.s part and parcel or 

the same thing .. collecting the garbage. That is part 

of the whole precess. And thi.a law is very clear in 

Virginia that thatisa governmental function. 

Regardless- o~- whether -'there was any negligence on 

the part of the City, the City should be stricken as a 

party <B fendant in this matter. I don't aee how the 

Court can hol<i otherwise baaed on the evidenc-e before 

the Court and based on these cases which nave been pnt­

sented to Your Honor a.t this ... time. 

THE COURT: You did plePd that. too. didn't you? 

MR. YEAPANIS; Yes, Your Honor, we did. 

MR. KRIEGER; Your Honor. I have a case here which, 

although I have Shepardized it, has been affirmed on 

numerous occasions in more modern times. This is a 1942 

/ 
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case but because it states the law in. the area with 

which we are concemed here so well, I think I will 

probably, -ror tha sake of argument, rely on this ca.se 

as to the City. The name of the case is Tyler vs. 

City of Rich.~ond and it is 168 Virginia 308. 

I would also ask the Court to conaide r the chang­

ing public policies as tc sovereign immunity at this 

time, considering theae particular cases. But, as I 

s~, the Tyler case is exactly on point with this 

particular problem. (Mr. Krieger summarized the 

Tyler case.) 

Of course, the City (in the Tyler ease) said, 

"Well, there is governmental imm'Unity." And they also 

said that there was no negligence in t'lainta1n1ng 

th0 streets as far as the street department's duty to 

remove the chain from the sidewalk; the re was no 

negliu:mce because they had no notice of the existence 

of the hazard - not defective condition as such, but 

no notice of the hazard placed there by the City. 

Well, our theory of the ce,se is based on iryler in 

this regard. We are not saying that the City is 

necessarily ltable because the garbage ma.n spilled the 

grease. we a.re saying that he spilled the grease and 

a.t that point the City had notice that there was a 

dangerous condition and had a duty as far a.s safety and 

,, ,/ 
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_tbey_am 118.ble fDr-. Governmental immunity doe&n• t 

extend to t.hfl!m_. They had_ D. _duty to then j;o a.bell.d e.nd 

rem()'\119 the e.::~a.~e :ln a proper f'a.3hion. 

Now, this gJ'Qase was there tor at le.a.at fourteen 

~o-~"-.1 to~r~!tn_ 't<?. s1~t~e!l llO'lU"• accordin.c; to the 

~~tiruony o'f _i;he w:l.tnessea. The question then becomes 

that in th1 s f~urt·~cn- to sixtcen-hc:mr 1''~ r:t:xl did they 

have not:lce thl\t the grease ua.s th.ere? 
. -

Well, the_ '!'f~r c~~- t:l~_~_rly 0.;1m-;era ·t..~at. ~ey 

say when the City '9Uts it there, we don• t care whether 

it ia a g0vtn!"nm.ent2.l :~unctto~. •>r not, we may not hold 

them for the ncgU.gance i:n putting :1.'t t~'::'re b11t w<.~ 

will hold them ?.or thH neg11.:;er>.C'? in hot clac.n:tng tt 

up at'ter they have put it there, because e.t that point 

it becanes t.hG duty ct the City. They he.ve the notice. 

We don't have to prove the notice,, although I think 

really fourteP.r,1 to stxt.een hours :t~ 2. ree.r.ona.ble le.nzth 

of t:tme :tn that k1.nd of occurren.ce. But we don't even 

have to prove the not:tcc to t:tc Cit:r. Although the 

Suprer:ie Court cw.ya ·the r~ppropricte rule o~ J.ew con­

t.rolling cases of thic !.tind in that ordiat:.rily a 

nlUil1.cipil1ty j,$ not li~1ble for :.tnjurie s to tr=wellers 
- -

upon a public highl'lay caused by obstructions of which 

1 t had no not.1 ce either e.ctu.s.1 or ccr.st ru.cti ve, they 
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make nn interesting observationz " ••• where the 

obstruction in the street or highway which caused the 

1njur1ee to the traveller we.a placed there by the 

servants or agenta of the municipality, it is liable 

to the traveller ~or such injuries whether it had 
-

notice or not." This goes to the notice problem. 

I think what they are really anying is the.t they 

have notice when they place it there. Because the 

agents ot. the City had knewledge. their knowledge 

goes back to their master, the City. 

So the prl.ma:ry theory ot our ~ase is tt4At once 

they dropped the grease, if sanebody had come along 

1.mmediatel.y, betore they had an opportunity to clean 

1t up, and had Blipped and fallen, we would have a 

poor case. we coul.dn' t win - because the accident 

occurred bef'on they could wam e.n.ybody that it we.a 

there or even put up ba.l"ric:ades. Its being there was 

negligence in the per.romance of a governmental 

1"unct1on. 

·Now, that is the ditf'erence between that P..nd the 

tree caae. {20'} Virginia. 551) The tree waan' t then 

a.a a. part of the governmental f'unc'tion. The tree just 

fell over. In the Hur,ricane Donna c.aae, --by the way. 

that decision turned on the basi.s th.at th.is t.ras like 

n anowatorm wt.ere ;rou have snow 1n tile streets and iv' 
to 
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people sue the City tor alipping on snow. That is a 

case where th(! task of cleaning up is so enormous . 

that you have to give the qity a reasonable length 

ot time with which to clean it up. That is what that 

case turned on. It had nothing reall.y to do with this 

kind or incident here whel'e you have a small defect. 

Now, however, the City left this alone tor fourteen 

hours. They didn't clean it. They had notiee a.nd 

they didn't get down there :in t-011rteen hours and clean 

it. '.l'hey did get 'there the next moming and clean it, 

but they didn't .do it within that fourteen-hour 

period - and that is our primary case of negligence, 

based on Tyler veraua Richmond. And the Shepardized 

ca.aea, Your Honor, 196 V1rg1n1a. 514 and 2o4 Virginia 

742, say the same thing. 

Now, the second theoey,, so to speak our "backstop" 

tb8ory, is this. Now, there is no case on the point. 

O.K. But it 11 the secon®:ey theory, I asked Mr. 

Faison, "Why do yo~ clean the streets" Is it to 

remove garbage or 1s it for safety?" What did he aay? 

"It is tor saf'ety and keeping the sidewalks sate." 

While the City might. 1n their various departments, 

say categorically and generally what an employee's 

duty is, here waa a f'oreman tor the City since 1942 and 

he knows what his duty is when he is cleaning up that 

J 
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d debris e.nd what the purpose of his cleaning ia. It is 

to make the sidewalks Bafe. And I don't think the..t 

there has been any ev1.dence to re:rute that a.s f e.r as 

hi.s duty iG concerned in clee..n.1..ng up that grease: it 

iG a EW.fety duty, keeping the sidewe,lks and stfttats 
.. -- -

clear. It ha.a nothing to do wj.th e.nd they wo ren' t 

intereetcd in getting iw e. 11 ttle bit ot grease in the 
. - . . - . 

garbage ott the l!!!treet eo that tlies wo'l\l.d.n' t gather 

end ~'-'ke people aick. He was interested th.at nobody' 

woUld slip M.d tal.l~ He wan- quite ce.n.dj.d e.nd ! am 

sure quite honi-st ___ 8.rid re&listic about it. I think 

oi"d.ine.ey eornmonai\fl.rie tells us that this was tbe reaaon 

lie was clea.ni:ng it ·up, to keep the streets clear. 
That ie otu- aecond tneo-ry. · The prtn>Ary thing 1• 

th.at th& c:t ty 1u·111 -1 ts a~m-s- haa- t.hemse lve s, whether 

or not initially ·1mmune., put the-·haze.rd the-re, fiLiled 

to- cl.ea.n the hazard- -itp on the spot. The hazard con­

tinued for fourteen to sixteen hours- on a bully etreet 

corner. And -the- pl~intif't-' -s -~t went cut f'rcm under 

he~-- and rshe Wt\S -!nj-ured. I- -think we- el-early -h&Ve a 

--ease- e.gainet 'tN- -Gi~,. on ~ or -beth of the theori.ea. 

(Mr. Yeap&nifi roae t~ speak.) 

MR. COODITJd--- I.et m& say thia~ it I may,- juat t.o 

con.elude,- and then he can-rebut. 

'l.'hia govemmentaJ. ;function or _Jlllmic1.pal. runct1.':; 
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is •ometh1ng that if you don't have anything to do 

with causing the inJury or the danger, then you are 

all right. But 1n this case, Just like the case of 

Rosenthal versus The City of Staunton, whieh is 

160 Virginia._, a person ha.a a right to believe that the 

sidewalks are clear and safe, and you can walk w1 th 

faith, as that ca.ae said, "until you either become 

awal'VJ o~ the aitua.tion as a.n ordinary reasonably pru­

dent person ahoul.d" - 1n thia case either see it or 

should. have seen 1 t. 

But 1n th1a case it 1a not the garba.ge collection 

that cauaed the problem, tile problem 1& the sidewalk, 

the liability for the sidewalk. The City haa a reapon­

a1b1llty and 1n thia caae they put the instrumental-

1 ty the re, the da.nge r. And we so.y tha. t 1 t ia not a. 

governmental f'Unction and that the City should be 

held in. 

MR. YEA.PANIS• Mr. Cogdill -is mistaltsn on that. 

The law as to sidewalks isn• t that people •alk. in faith 

in the City. It 1a the City keeping the streets and 

sidewalks in reasonably sate condJ.t1on. People a.ran' t 

entitled to walk with blind taith oi1 t:."'le st~ets. The 

City 1a not responsible. They nave cracks and def'ects 

1n the sidewalks. So that it is improper to say that 

that ia the law in Virginia on defective sidewalks. 
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Of course, we are aay1ng that this ian•t a detec­

tive sidewalk case. That Tyler case, which wu decided 

1n 19)7, had to do with a chain aticld.ng out ot the 

atreet on a aidewalk, and it caused an obstruction on 

that sidewalk.. 

In thia ca• that we have here today, it doe~. t 

me1te any difference wh.&t Mr. li'ai·aon said he was 

doing, because tbe question whether it is a govern­

mental function 1a a question of law, and Mr. Jfaiaon 

can't answer that question becauae he aays 1t was to 

keep the atreeta safe. 'l1he question oi' whether that 

waa a garbage ooliection tunction - and the whole inci­

dent occurred dur1ng the col.lection or garbage - ia a 

question of law tor this Court to decide. 

Baaed on the Aahbur;y case and the li'enon case, it 

1& pretty clear to me that that was a collection of 

garbage. What was happening out there on that stret:t 

at Huggins Bar-B-Q,ue, you are aweeping a street of 

garbage a.nd it is all part of one thing, all of it. 

Now, the State of Virginia h&sn• t abrogated tlw.t thaory 

yet. And thoH two cases are clearly on point. 'rhey 

deal with the collection of garbage. 

I can't aee ~bing more cl.ear than what we have 

here, that Herbert W11Uams we.s picking up garbage and 

spilled 1 t. He was still cleaning up garbage. The 
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t'~t that it VS.II on a sidewalk didn' i; tt•.}~e it ou.t. Of 

the go.rba~e collect.icn !'unction. It d1dn' t remo,re 

the governm-~n.ta.J. immunity. And it ckie~n.•t rwte a..r>y 

dittennca wb..ether the City Cl¥3ated it or not:. the 

goven-i.lllente.l imm.wity doctrine etill s.ppltea. 

·:rhat ca.ae ot Tyler veraus Ri.c.hmond was concerned 

with constructive no+,:tc*3 to the City, whether the City 

had notice that tllere w-as a detect in the sidewalk.. 

It didn't e-v-en. t~ about gove:mmen.tal iumunity 

or garba~ c.')llec·t:ion. It rlidn' t have a garbage col­

lection question there. So that c.~ae :la not on point. 

The Ashbuey •.::aec and the Fencn ca.~ are tlle two 

cases on the point in Vlrg1n1a, and u-.i ask the Court 

to J"IJ.le in our f aNor. 

MR. MORT-ON: It Your Honor please., I have one 

thing also to et\:/ o.bo\.\t ·rylor. ·ryler l1mited itself 

to the word "obatr,_;..1,:·tion,." and 1n that case,, as I 

recall 1t1 it was a chair. that came off a. Bprinkler 

system. And a.lthc·t\gi.1 the !acte ~re very· 1·,a:!y and the 

judge himself admits th!lt th.ey are 13u.sc13ptib\ie to an.y 

number of interpretations, the tin.al con.cluaion cf the 

o,ourt is t::).a t the cb.e.in block.e ct o•.ro r three-quza.rte rs of 

that side"..-iulk.. In oth~r words, thtt.t 1 t was a.n actual 

obstruction in it. And the court Umited itself, 1t 

'' .. ·, dicln' t go into the word "detects" or anything else. It 
..J 
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lim1ted 1t to obatruction.s of which the mun1cipal1 ty 

had notice. As Mr. Yee.:panis s.e.-id, contrary to what 

Mr. Krieger said, there wao not on~ mention of the 

words "governmental i.?mnunity" ir.. that caae. That case 

had nothing \tha.tscever to do :rd.th covernmente.1 

1aunity. 

THE COURI': It dcer::n• t bother me the.t this is 

governmen.te.1 immtmi ty. Th'-1.t pa.rt is ell r1t:.llt. When 

they ·were picking ti.p the garbage if Aomebody slipped 

and f'ell rl~t then, that wov.ldn' t present any prob­

lem. It d~s concern me a little b,.t thvt 1 t stayed 

out there fourteen h0\'-.1"8 • 

All r1ght.o I will thi.t".k e.bou."'t th~.t wh:t.le you a.re 

deciding on which of Mr. Go.mer• n witness~s f!ltl" he 

let go. 

MR. KRIEGER: Your Honor, would yo-u like the 

Tyler case? I have a. <!Opy of it. 

THE COURT: Yea. 

(The fol.l~ring occurred e.:fter a. br:t.e:r recess; ~ .. nd 

still ln the ~bsence o'! the dllrY.) · 

THE COURT: Gentlemen.._ th'e Court is ~oing to gua­

t-1.n the mct1.on o! t:'le City to strike the pla1r1t1f't' .a 

·evidence, on the grO\ln!l that it waa performin~ 

a governmental function. TJ:u;rre doean• t seer"· to be any 

law that t..'le Court cn.!l go by that !>laces any barrter ot 
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--,.;;~ ...... 
... 1.111C • :rhe plaintii't is not alleging th!;.t the aidewallt 

or the atre'!lt itself was defect1v'9, as it wo.s in the 

c1ey· ·or Uo:ctolk ca.Su; b-clt the-y are eontendi.."'lg that the 

gNase on -the aidewar.:k 'titis what caused her to fall• 

a:m:t th,.s 1s ~i:- resUJ.t-- o~ g~frbage co-llect1.c-n - a..'ld garbage 

- - -- -coU.e·ct1on ha11 -been nel.d in -virgw:a.- to- -be a govern-

- mental- turroti"O!r•-~--s-o---r -aont-e--t1Yih1t the C0urt ca."1 

-df.tte-rent±ate-- wr::-au-ne· of the----i~. r ar11 going to 

-hA-ve to str5Jte th£ -e~ridence an t'ar as the C1ty is 

MR, COGBILL~ Your -Honor, there is one tlU.ri@l,, if you 

wil.1, 1-00k ~t--Nmnber Six in the- motj,on. 'l"'t1at ao.ys "to 

J.c.eep the public- at~ets in e reasonably sa.re condition." 

-- -In -the motion -for judgnient -that is one of the 

allegations. 

Tim COURT: -Yea-, air, -but all -0-t your evidence 

hu been_ .that_she.-.fell on -the---grease spot tha-h crune 

_t;rQJU the collection o:f the _garbage, and that is wha.t 

_ y()\1. _Et..-e l.)ound, by~ 

MR,. GOGDIJ;.L; _ We.ll, but it \.'.a.a on the aidewalk-. 

THE COURT: That 1s true. _ 

MR. COGDILL: This is what 0.ur theory was. that it 

was an unaa.te sidewalk. 

THE COURT: _ l'ea,. sir. But the Court feels that it 

ts ;because: <>'!.' the collection of ~arbage e.nd the spillage 

97 
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or grease. I Juat don't see the courts having d1s­

cu•aed any time limito.t1ona or anything of the kind. 

They say 1t it is a governmental function the City 1a 

immune. So that leaves us with Mr .. HUQ;ins only. 

I will tell you tho truth, I am not eure whetber 

we have got the right party in the case, because I 

don1 t know how we can get a judgment against Mr. 

Huggins if he wasn•t the o"t'lner. But Mr. Brooks 1n his 

opening statement said tha.t John Huggina owned it. 

Then on interrogatory I am not sure what was answered 

on that. It saema to me that you are not contending 

that there is an 1mproper party defendant, Mr. Brooks. 

MR. BROOKS: It is .my understanding, Your I-lonor, 

that as of the date or the accident the license waa 

technically 1n the name ot Joh..'1 H~a. The manager 

was Mrs. Huggins. And when 1 t came time to apply tor 

license, she applied for the licenae the following 

year. 

THE COURT: Well~ he we.a the owner -

MR. BROOKS: ... or record. 

THE COURT: - as far as license is concemed, at 

the time • All right. 

MR. COGDILL: May we have Just one minute? 

THE COURT: Yes, sir. 

MR. MORTON: If Your Honor please, we also have 

,,, 
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11~ witnesses. 

(counsel _cggt~~red~) 

-~R,_ CO(lDI_g,: ____ Xour _H9?lOrJ J!1AY l.'18. go a.l'l.el&4? I .. b.fit.vt 

-~d_to Mr. Brooks, who has the onlypa.rty that 1&_ 

1ett. We would like tor .Y'.C>'l_l. ~d discharge the J'.\11"1 and 

let the Court decide the case at this time. 

THE COURT: Is tha.t all right with you? 

MR. BROOKS: Yes., sir. 

THE COURT: All right. Let' B bring in the .jury-. 

(The following occurred 1n the presence ot the 

Jury.) 

THE COURT: Gentlemen, we have not been idle while 

you have been out. The Citizens Rapid Transit Canpany 

he.a made a motion to strike the evidence ot the plain­

tiff as far as the Citizens Rapid Transit Company 1a 

concerned, on the ground that no negligence had been 

shown against them, and the Court has suat~.ined that 

motion. Consequently, the Citizens Rapid Transit 

Company will no longer be a defendant. 
··-

The City ot Newport News then made a motion to 

strike the evidence~ on the ground that they are 

immune to liability in this type of case because the 

garbage collection under the law is considered a 

gove.rnmental function of tile city under which they are 

immune even though they might be neg.ligent. 

,, 
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i'1e Court teels that this is the prevailing law 
- -----·· --- ----- . · · · .s:n ·the State of VirginiP. at this time and that the 

Cit)r in its garbage· coil~ection is exere1sing a 

.. governmental tune ti on and c0n8equentl.y they are 

1mDlune • So I nave. Slljta!iied. their. motion to strike 

tbe e'ridence. 

Thia l&f't the defendant.Mr. Hugglria, trading e.a 

Huggins Bar•~QUe- •· · -Upc>n the Court sustaining the two 

motions to strike, the attome·ys he.ve now agreed to 

waive the jury ano allow the court to decide the 

rema±ning·part··-ofL-ttie case. -41.'h111 1s a 1>rocetl.ur. that 

1• al.lowed in -tbi•···-state when the parties agree to 1t. 

-So they have &greed: and therefore I will not need 'tor 

-¥OU to paaa on- -any-qU&stiens involved. e.nd the Court 

will now handle the matt&P rrcm. here on out. 

( ·l"he Cour-t.-than.ked the jury fer their aervicea.) 

1.mE COURT: . Unleas. anyone >f'.&nt& me to teehn1-

ca.ll.y break the pane1~ I will Just .excuse them. 

MR. COGDILL: . We would ll.ke '£or yov. to go ahead 

.... ~n_g ~~~\ltle them, 11' .. Your Honor please. 

( ~ jury w~t ~xcueed.~) 

THE COUR'l'i N9W. w~t witnesses. Mr. Brooka.- do 

you want to keep? 

MR. COGDILL& ~~ .~ put ·~thing in the rec.Ord 

before you do. I wa.nt to saye my point. We want to 
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note our exce!)t:tons to the Court's ruling on th€ 

g(')Vernment<:1.l immu."111 ty_, for the '!"€f!.sonf3 :> to.tcd before. 

'r!IE COURT: All rlt,~ht. 

MR. BROOKS: Mr. Rur;~).nG is the only 1:;itne.:.1; I 

am going to .rut on, Yo1J.r Hor~~r. 

TH.l!.l: COUR'ri All right. We don't neeci to keep 

anyone else? 

I•iR. BROOKS : No. 

'I'HE COURTt -:r--would $Ugt_';est, ABk Mrs. Huggins; 3he 

m..tg,bt. want to ~tep L"l the ~ourtl"oom. 

JOHN _!!\J\lr!.I.t~S, tie de'fenda."lt, ha·.r1:-,g bet?.n fi1·et <luly 

swom, testified as follows: 

EXAMINED m MR. BROOKS: 

Q. Will you state your nWile, please. 

A. John Huggins. 

'-l· Wh.en thia accident happened, we.a the license 

1n your rl8.IUO T 

A. Yes, sir. 

Q,. And later on ~fhat he.;rµened to the .lice~i$e? 

A. Later on _they we:re tl"3.ns:rerrcd to her. 

Q. 'rh.nt. is your wife, M~bel Huggins? 

A. Yes,.atx- .. 

Q. Mr._ Hut~r.,.na, yo•.i heard HEirhert Ui.lliama iden-

tify you tran the witness. stand and say that you told him 

to move on, that yot.\ would te.k.e care of cleanlng up this 
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. grease? 

A. . Yes, sir, I did. 

Q. Did you -tell Mr. Herbert Williams that? 

A. No, sir; I we.en• t even there. 

Q.. Where we~ you that day? · 

A. out on 44th Street. I had & place at that 

time on 44th Street. 

, And when did you first become aware t.."1.a.t 
(._ 

there had been,a.n acc.ident? 

A. The next morning when one of' the CRT repre-

sentatives came out to see me about it. 

MR. BROOKS: I have no further question$,. 

MR. G.QQPILL: He have no questions, Your 

Honor. 

MR. COGDILL: On behalf of the plaintiff, 

we are going to su.bmi t the case with no argument. 

MR. BROOKS: That 1.s the defendant' e case,. 

Your Honor. We sub.Ir..it that there is no negligence 

shown on behal:f o'f: Huggins. Williams 1dent1f'1ed. 

the wrong man. There has been no evidence that 

anybody told them to move on or to assume the bur­

den of clee..ning it up or any such thing. The evi­

dence, as I recall it, is that the can was put out 

on the sidewalk in a closed container, not even 
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t:1.lled to the to:p. And I don' t see how th.et is 

negligence on 'the pe:r.t cf m.:e:gine or ~is e:·ripl(weea. 

TiIE COURT: All right. I f1.nd for the 

defendant Ruggins. 

MR. cocmILr.Jt 

THE COUR'l't 

ad.1oi.1.rneet. 

We just note cur exceptiov. 

All right. The Cf.ru.l't sti> .. '1d3 
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I, Douglas M. Smith, Judge of the Corporation 

Court of the City of ~lewport News, Virginia, do hereby cer-

itify tlw.t the :foregoing is a true and C<">rrect transcript 

or the testimor.y and proceedings in the case ot Marjorie 

Taylor v-s. City of Newport News, Citizens Rapid Transit 

Compar.:y and John Huggins, Indiviaually and trading as 
' 
~I~ns Bur-B-Qoo,. tried in s.'.l.id court on the 28th day of 

March 1972, and includes all the testimony offered, the 

UtOtions and objections of the pa:tt1es, the rulings of the 

Court and the exceptions of' the parties, and all other pro­

ceedings of said trial, exclusive of medical testimony. 
' 

I further certify that the exhibits o:rrered in 
I 

evidence, a.a de&eribed by the foregoing record, and desig-

nated a.a Plaintiff's Exhibit B- :.! -~-: · { retused) and Pla.1.n­

tif'f' a Exhibits 1 to 8 inclusive (received in evidence), are 

a.1.1 o£ the exh1b1ta o:rrered upon said trial, and the 

origina.J.s thereof have been initialed b-y me for the purpose 
I 

d;f 1der ... tli'ici:t.t~io11. 

I further certti'y that said t.ranscript was pre-

sentcd to me for cei"tification 411.d signea. within sixty days 

after the final Qn\er 1n said ca.use, a.nd that the ~torneya 

:for the defendants h,(i.d reasonable not.ice 1n writing of the 

t'ime and place at which the same would be tendered for 
I 

' ce >.'ti!ica tion. 

Given under ra;y hand this _ day of __ __,_ __ 1972. 

JUDGE 
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CLERK;' S CER'l1:LF1CA'l1E 

VIRGINIA: 

In the Corporation. Court of the City of Newport News,, 

on the ---- day of ________ 1972. 

I,, , Clerk of the 
Corporation Court ol the Cfty of Newport New~, Virginia, 
do ce1·tify that the .foregoing re:port ef the testimony and 
other evidence and. ineidents O't the trial 1n the case of 
Marjorie 1.raylor va. City of Newport hevo~, Citizens Rapid 
Transit Company and .. Tohn Huggins, Individually and trading 
as Huggins Be,:r~B-~ue,, waa lcof::ed and filed with me' as the 
Clerk of se.id court on the day of. ·--------
in the yee.r 1972. -

CLERK OF THE COHJ?ORA'l'ION COURr Oii' 
THE CITY OF NEWPORT NEWS 

clerk 
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