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COMMONWEALTH OF VIRGINIA )

)  To-Wit: " JANUARY 8, 198§
CITY OF PORTSMOUTH ) OBTAINING CONTROLLED DRUGS BY
USE OF A FALSE NAME, POSSESSION
: ) MARIJUANA, WID
IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH: Co861
FIRST COUNT: by

The Grand Jury charges that: on or about September 4,
19_80

oy
ry
-

in the City of Portsmouth David J. McCutcheon did obtain Hydromorphone,

a Schedule II controlled substance, by using a false name,

SECOND COUNT: on or about September 4, 1980, in the City of Portsmouth,

David J. McCutcheon did manufacture, sell, give, distribute, and

possess with intent to manufacture, sell, give, and distribute Marijuana,

against the peace and dignity of the Comxndnwcalth of Virginia.

Va. Code § 18.2-258.1, 18.2-248.1




ASSIGNMENTS OF ERROK

-l. The Court erred in failing to strike the
Commonwealth's evidence because the Commqnwealth failed to
produce sufficient evidence to prove their case beyond a
reasonable daubt. .

2. The Court erred in failing to strike the

Commonwealth's evidence because the Commonwealth only

showed that the defendant obtained drugs from a doctor
and that he used a false name but the evidence did not

show that the defendant obtained the drugs by the use

of a_false name. (underlining ours)

3. The statute under which the defendant was con-

victed is unconstitutionally vague.
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DR. SWAN - DIRECT - BY sR. DAVIS

DEFENDANT: Yes, sir.

[ R S Sy

THE COURT:

Let the record show all

three waive trial by jury.

(Witnesses excluded from courtroom.)

Xk k k Kk Kk Kk Kk X

DR. ROBERT J. SWAN, Witness called by Attorney

for the Commonwealth, having been first duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. DAVIS:

0
record.

A

> O

Q

you have the occasion to come in contact with the person |

who represented to you the name of Jimmy David Johnson?

A

Q

A

Q

Johnson?

Please state your name, Doctor, for the

Robert J. Swan.

And Dr. Swan, are you a medical doctérf
Yes.

And where 1is your office located?

5000 Portsmouth Boulevard.

During last summer, the summer of 1980, did

Yes, sir.
Is that person in the courtroom today?
Yes; that's the defendant there.

When did you first have contact with Mr.

LESLIE F. JOLLY & ASSOCIATES
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DR. SWAN - DIRECT - BY MR. DAVIS / -9
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: A I saw him first on January 15th of 1980.
z Q What was the reason you were seeing him at
: that time?

“ A Well, he came in, complaining of severe

headaches, and he had fractured his right arm in an

® automobile accident, and the fracture had injured his
radial nerve. )

b He had a paralysis of his rigﬁt arm, and he
v had pain in that arﬁ, too.

1o Q After January of 1980, did you have occasion
" to see him ﬁore times?

e |l A Yes. I saw him off and on for, well, it was

r

i precisely a year. I saw him until January 15, 1981.

1a ' Q Did there comeva time during the course of
.g your seeing Mr. Johnson when you became somewhat

.;I suﬁﬁicioﬁs.of him?

i ;' A Y_es.

,;L Q ’ éxactly what made you suspicious of Mr.

.;E {ohnson? | | N o |

zﬁf A Well, I didn't know it, but on or about the

o time that thisg Mr. McCutcheon was a patient, his brother,
Larry McCutcheon, was also a patient; and when we
billed Larry at a Suffolk address for services rendered,

the statement came back marked "No such address', and my

wife has a good memory. She recognized the streaet addresj

LESUIE FOJOLLY & ASSOCIATES
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Dil, SWAN - DIRKECT - BY MR. DAVIS

~10-

as Mr. Johnson's address; and --

Q

At that time you became suspicious that his

name was not Johnson?

A

Q
euspiéions?

A

came --

MR. BONDURANT:

Yes.

What actions did you take in regards to those

Well, I had other people by that name that

other

THE COURT:

A

happened sé fast -- for one reason or another, having

the need of the same substance; so frankly, I was looking

people.

Go ahead,

around to see who put the finger on me.

Q

A

Q

did you finally notify the Portsmouth Detective Bureau

about your

A

Q

We would object to

What was the substance in question?

It's a drug called Dilaudid.

In regards to the defendant in this case,

guspicions?

Yes.

I'm going to show you, Doctor, a #ar;icular

There were some other people -- this all

prescription, and ask you whether or not you can

1dentify this particular prescription?

A

That's my prescription blank, and that's my

|

LESLIE.F. JOLLY & ASSOCIATES
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SWAN -~ DLELCL - BY Mil. DAVIS -1(-

writing,

Q

A

for?

> 0 p»

Q
that day?

A

Q

A.

It's a paih killer, very closely related to.Heroin, I

unders tand.

MR.

would move to introduce this prescription into

eviden&é at this time.

- THE

marked Commonwealth's Exhibit 1.

MR. DAVIS:

el e 0 vt . et

- Q

him in January, on until the time you bought this

prescription for hiw?

A

COURT: The prescription will be

and that's my signature.
What 1is the date on that prescription?
September 4, 1980.

Do you recall who you wrote that prescription

Jimmy D. Johnson. .
Is that the defendant in this case?
Yes, sir.

Is that the name he represented to you on

Yes.
What was that prescription written for?

it was written for Dilaudid, four milligrams.

s

DAVIS; Your Honor, the Commonwealth

Was he under your care from the time you saw

Yes.

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
PORTSMOUTH, VIRGINIA 23705
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OR. SWAN - DIRECT - BY MR. DAVIS

~-1Z-

Q Were you aware of him being under the care of

any other doctors at that time?

A I understand he was seeing Dr. Durica for his

fractured arm.

Q I'm going to show you a list of some other

preacriptions that were in the name of Jimmy Mctutcheon,

and ask if you can identify these drugas for us.

MR. BONDURANT; If Your Honor, please,

we would object to this. What this is,
apparently, is that somewhere al&ng the
line, some other legal prescription drugs
were found in his possession.

Now, he is not charged with anything

but what he is charged with today, and the

fact that he has any legal prescriptions in

his posseasion, I submit should not be a

subject of inquiry in this case, and cannot

prove anything.

'THE COURT: All he's asking for so far

is what the drugs are.

MR. BONDURANT: He has to introduce evidence

that has some probative value.

THE COURT: You will tie it in later?

MR, DAVIS: Yes, sir.
THE COURT: Overruled.

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
PORTSMOUITH VIRGINIA 273704




DR. SWAN - DIRECT - BY MR. DAVIS -13-

April 15th of '80.

MR. BONDURANT: He can't tie it in later. |
He's not charged with possession of these
drugs. “
THE COURT: He says he will tie it
in later. You may proceed.
o Q Referring to this list, there is a prescription

of Dilaudid on April 15, 1980. Did you prescribe that
to him, or would that have been from some other doctor?

A No; I didn't give him a prescription on

Q Had you given him a similar prescription on
a date in April?

Yes. I gave him one on April 24, 1980.

A

Q What was that prescription?

A - For Dilaudid.

Q What about item number B on this lisat,

Clinoril 2007

A Clinoril.

Q What type of drug is that?

A It's one of the newer anti-arthritic type
drugs. It's a non-controlled drug. | |

Q What about the next one, item C?

A | Mocrin; that;; all‘anti-inflammaco}y,

énti-arthritic. non-controlled drug.

LESLIE F. JOLLY & ASSOCIATES p
REGISTERED PROFESSIONAL REPORTERS
PORTSMOUTH. VIRGINIA 23705
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D, SWAN - DIRECT - BY MK. DAVIS

| S—

Parest-400; that's a strong sedative drug.

Q That was given in August 1980. Had you given

him a similar type drug?

~

A - The Parest-10, on August 28th; here's August;
I wrote a prescription of August 5, 1980, for Dilaudid,

and --

Q And again on Septembar 4th?

A Yes,

Q Would.that be & similar type drug?

A No. Parest is a sedative. Actually,

Dilaudid, outside of being a pain killer, is a euphorium,

not a sedative. 1It's more of an upper.

r

MR. BONDURANT: Once again, we object

and move to strike that ou*, now that it

has come 1in.

THE COURT: I don't see where it's.

any value to this case. I will sustain your

mo tion; Jat this time.

MR. DAVIS: The Commonwealth would, at

a later time, introduce vialp of this evidence.
The Commonwealth would offer it as a

motive for using a false name.

THE COURT: We will see, but at this

time, it's out.

LESLIE F. JOLLY & ASSOCIATES .
HE oo R D PROFESSIONAL REPORTERS i
Prore LMo ML VIRGIEINIA 23705
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DR. SWAN - DIRECT - BY MR. DAVIS o-1
CROSS - BY MR. BONDURANT

MR, DAVIS: |

Q At any time did this man, prior to Septeﬁber 4,
1980, ever téll you chat his proper name was David
Jinmy McCutcheon?

A No, sir.

Q At all times prior to that, did he represent
to you his name was Jimmy Johnson?

A Yes.

MR. DAVIS: Answer any questions

Mr. Bondurant would ask you, sir.

CROSS~EXAMINATION
. EXAMINED BY MR. BONDURANT:

Q Dxr. Swan, you say younfirét started treating

~ this man in January 1980;,isrthat right?

A Yes, sir.

Q - And you checked into his medical -~ took a
medical history from him, did yoﬁ not?

A fea.

Q And you found he had been previously treated
by Dr. Durica for some injuries feceived in an auto
accident; is that right?

A Yes.

Q And he came to you‘because he had, in addition|
somae broken bones, he had soﬁe neurological damage as a
rgsult of tﬁo auto accident?

P st ALBOCIATES
o e g VAL HEPORTERS
Proabe b N MR e INEA DT O
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Dl D oo o s AU BONDURANT

-1l6-

A Well, he was complaining of the headaches.

I'm not sure -- let's see.

N That's right; he had severe headaches?
A Yes; savere headaches.
Q Didn't he also have a fracture of the right

arm, with paralysis?

A . Right.

Q Which was the result of neurological damage?

A " Right,

Q Which was something that Dr. Durica, who is
an orthopedic surgeon, would refer over to a neurologis

A Yes.

Q What you were treating him for in the nature

of headaches and paralysis in the right arm was definit
a neurological problem?
A Yas-

Q Regardless of the name he gave you, It's

true that Dilaudid was a proper drug to prescribe under

the circumstances, to relieve some of the pain he was
experiencing; is th#t correct?

A Yes. It was warranted. He stated he was
allergic to Codeine and Tylenol.

Q You found objective signs, did you not, that
he actually did have a hiscofy of a fractured arm and

paralysis in the right arm?

t?

ely

LESLIE F. JOLLY.& ASSOCIA 1ES ‘
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. ‘namgs?
A Well, it was much earlier on, that-that
occurred.
Q 4nd you told the police about 1it?
A ~&esr , |
Q And then, as a matter.of fact, you later |

~and his address were the same, but they were two different

L. SWJAN - CROSS - BY MR. BONDURANT -17-

Q So when you prescribed the Dilaudid back-on
January 15, 1980, yﬁu continued to refill the prescription
at reasonable intervals when needed; is that correct?.

A Yes, sir.

Q And come around September or some time before

then, you got some information that his brother's address

learned, did you not, from Mr. McCutcheon here, that
his brother had been in trouble for abusing some drugs;

and didn't Mr. McCutcheon tell you he was embarrassed to

use his broéﬁer's name ?

A Yes; he rold me that in Qctoher of '86-

0 As a matter of faét, when you called the
police and told them that you had these suspicions, later
on the police made arrangements with you to send
somebody over to your office to be in your office at the
time when you saw Mr., McCutcheon?

A No. Actually, the police officer was a patient

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSILNAL REPORTERS }
(B E N PRV TR L PRV B B I 3
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i A Right.
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D, SWAN - CROSS - bY MR. BONDURANT -ly-

of mine. It just happened that their appointments

coincided. It Wasnft planned.

!
I Q  Didn't he call somebody that was outside?
|
|

Wasn't he in there and he called somebody waiting to

f{ follow Mr. McCutcheon?
i A The police officer’s appointmeht was on the

same day as Mr. McCutcheon. They were not planned.

Q As far as you know?
H A As far as I know.
L |
Y Q Mr. McCutcheon came to you on that day, which

was the 4th of September?

Q And you saw him, and he was still suffering

from some of these problems he had before?

\?f A | Right. |

x%“ ) And you gave him a preacription introduced

‘jk in evidence, with the name of Johnson on 1t?

,NE A ﬁight, |

)@?v .QZ- And 1t was for Dilaudid?

gl A Right.

‘ Q And regardless of the name he gavevyou, he
Regeded it for his symptdms, did he not?

iy A That's correct,

zji - Q And it didn't matter to you that he gave you .

zﬁf the name of Jimmy D. Johnson when you prescribed it,

L.

LESLIE F. JOLLY & ASSOCIATES -
REGIS TENLL PROPEZSSIGNAL KEFORTERS
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' notes, when you first examined him back on January 15th,

Dk, SWAN - CROSS - BY MR. BONDURANT _ ~-19-

‘ N
because he needed it: isn't that correct?
A Right.
9 And you were mot tricked or in any ‘way

induced in giving him the Dilaudid by him giving you the
name Jimmy D. Johnson?

A No.

Q 1 show you the prescription with the address
on here and.some writing on there; whose 1is that; do_

you kﬁow?

A The handwriting?

Q It's not yours?

A .No.v That's probably the pharmacist's.
Q Yours 18 in the blue?“

A Right.

Q Are you testifying from your records on

Mr. McCutcheon?

A ,q The records and'recollection.

0 éouid I take a look at what you are testifying
from?

A Sure. This 1s a complete edition, and this
18 just my notes. |

q I notice, from looking at your first office

you did find a right wrist dfbp in the right arm; there

was gome atrophy of the muscles, both of which are

LESLIE F. JOLLY & ASSOCIATES-

REGISTERED FHOFLBHIONAL REPORTERS
BT Ay g AR TR :
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L. SUAW - CRO58S - BY MK, BONDURANT -20-

positive or-obJective signs or some probleg in that
right arm?

A There was no doubt he had a bad radial nervé
ovaralysis in the right arm.

Q And after the September 4, 1980 visit,

Mr. McCutcheon continued to be your patient, did he not?

A Yas, sir.

q And he told you, after September 4, 1980.‘chat
his correct name was McCutcheon; I believe you already‘
testified to that?

A Yes, sir.

Q And when he came to see you on occasions
after September 4, 1980, he used_the name McCutcheon,

and he presented himself, did he not, with the same

physical problems and symptoms?

A Right.

n As he had before?

A éight.

Q And you continued to prescribe for him

Dilaudid, because it was still a proper drug to be
prescribed under the circumstances, regardless of the
name?

A Right.

MR. BONDURANT: That's all I have.

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
PO 1 MO VIRCTIINIA 23708,
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DR. SWAN - REDIRECT - BY IMK. DAVIS

-21-

REDIRECT EXAMINATION

EXAMINED BY MR, DAVIS:

Q Were you aware, during the time you were
treating him, during the month of 1980, that he was
receiving any Dilaudid or other types of drugs from

other physicidns?

A No, 8ir. The only one I was aware of that

might be prescribing for him was Dr. Durica.
Q If you had known that the defendant was

getting other drugs from other doctors, would that

perhaps have changed the type of prescriptions you were

1iving him@.

A If I had known he was getting any of the
-ame drugs 1 was prescribing for him, yes; different
1rug9, no.

MR. BONDURANT: I move to strike that.

THE COURT: . I understand his procedure.
I don't think it's necessary to answer, because

the answer 1is obvious to me.

- MR. DAVIS:

e )

Q Is there any way for you to check on a patient,

other than by his name, to know whether he is receiving

drugs from anywhere else?
A ' No, sir.

MR. DAVIS: I have nothing else.

LESLIE F. JOLLY & ASSOCIATES

REGISTERED PROFESSIONAL REPORTERS
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DR. SWAN - RECROSS - BY MR. BONDURANT ~22-

RECROSS -EXAMINATION

EXAMINED BY MR. BONDURANT:

Q You didn’'t check and didn't have any reason
to check in this case, with a clearing house?

A - Unfortunately, there is no such thing. it
would save us all a lot of grief.

Q What Mr. Davis}juat salid to you, then; if
1 understood you correctly, if you had known his correct
n;me, you would have checked it out?

A No, sir. He was talking about if I knew of
any othef‘doctors that were treating Mr. McCutcheon.

Q That doesn't have anything to dowith whether

he used his name or another name.

A You asked the question.
THE COURT: I don't think the doctor

would prescribe it, knowing another doctor
had prescribed. it, because that would be a
double dose.

MR. BONDURANT: That's common sense.

THE COURT: That's what the whole thing

18, common sense.
MR. DAVIS: The only way he could check
with the other doctors is to use the patient's
name.,

THE COURT: He said he didn't check a

LESLIE F. JOLLY & ASSOCIATES
- REGISTENED PROFESSIONAL REPORTERS
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Ui GuAN - FICROSS - BY

BEN GOLDBLATT - DIRECT - BY MR. DAVIS

.J)\.J\..'{r L5

clearing house, because there 1s no
clearing house.

MR, BONDURANT: That's all.

* K * k N k * % *

BEN GOLDBLATT, Witness called by Attorney
for the Commonwealth, having been first
duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION

EXAMINED BY MR. DAVIS:

Q  Please state your name for the record, please.
A Ben Goldblaﬁt.

Q rWhat is your profess;on?

A Pharmacist.

Q And where is your pharmacy located?

A Naval Pharmacy, 4714 Portsmouth Boulevard.

Q Is that in the City of Portsmouth? |

A &es.

Q - VWere you working in that location on

September 4, 1980, as a pharmacist?
A Yes.
Q I'm going to show you Commonwealth's Exhibit

Number 1, and ask you whether or not you can identify

this 1item.

A I filled this.

Profe b MCTEETES VS TR A T 4T
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BEN GOLDBLATT - DIRECT - BY MK. DAVIS

And what did you give for this prescription,

Dilaudid, 400 milligrams.
Is that a drug which requires a prescription?
Yes, it does; a Class II drug.

Did you actually see the person who you gave

these drugs to?

No. I filled them, and the clerk takes care

of the prescriptions. I don't pay attention to

i

individuals.

L

l% > Lo » O > O »

5 F

Do you recall who the clerk was on this day?
- Sir?7
’Do you récall who the”clerk was on that day?
Kathy Parkef.
And were you familiar with that name before?
No.
Withlthe name.on this prescriptionf
zWitness shakes head in the negative.)
. DAVIS: , Ansﬁer any questions
. Bondurant would ask you.
BONDURANT : No questions.

{

* K Ak h Kk Kk kK

LESLIE F. JOLLY & ASSOCIATES !
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KATIY PAKKER - DIRECYT - 8Y LK. DAVIS —

KATHY PARKER, Witness called by Attorney
for the Commonvealth, having been first
duly aworn,.was examined and testified as
follows:

DIRECT EXAMINATION

EXAMINED BY MR. DAVIS:

" Q  Would you please state your name for the
Cour;.
A Kathy Parker.
Q Back in September of 1980, where were you
employed?
A Naval Pharmacy.
Q Is that the same phar@acy at which Mr.

Goldblatt 18 a pharmacist?
A Yes, it 1is.
0 - That 1s located on Portsmouth Boulevard,
in the City>of'Portsmouth?
A kight.
Q I'm going to show you Commonwealth's Exhibit

Number 1, and ask you whether or not you can 1ldentify

i~ this particular prescription?

A Yes.
 And do you recall who gave you this
prescription?

A Yen.

cor 8 ALSUCIATES ‘
T et DL NAL REPORTERS
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KATHY PARKER - DIRECT - MY kXK. DAVIS
CROSS - BY MR. BONDURANT

oy
i R

Q Is that person in the courtroom today?
A Yes,

qQ Would you please point himbout?

A Si;ting over there.

THE COURT: Which one 1is 1t?

A The ona in the jacket.

THE COURT: Let the record show she

identified the defendant.
MR. DAVIS: |
-Q Is there any doubt in your mind that that
is the person who presenfed you that prescription?
A No.

Q After he handed you that prescription, what

did you do with 1t?

A . Gave it to the pharmacist.

Q Did you receive something back from the
pharmacist? |

A fﬁe prescription.

0 Who did you give.that to?

A This guy. (Indicating defendant.)

MR. DAVIS: Answer any questions

Mr. Bondurant would have.

CROSS-EXAMINATION

EXAMINED BY MR. BONDURANT:

Q Were there some police in there?

LU =Y E TR YRR VAY S T S PR by J S TN
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KATHY PARKER - CROSS -~ BY MR. BONDURANT -27-

DETECTIVE TURNER -~ DIRECT - BY MR. DAVIS

A Not that I know of.
Q Detectives or anybody?
A Not that I know of. '

Q Was anybody in there that you know of,
except you and Mr. Goldblatt and this man?
A Just custoners.

MR. BONDURANT: That's all I have.

* % Kk k Kk Kk * Kk &

DETECTIVE JL C. TURNER, Witness called by
Attorney for the Commonwealth, having been
first duly sworn, was examined and téstified
as follows:

DIRECT EXAMINATION

EXAMINED BY MR. DAVIS:

Q Please state your name for the record.
A Detective J. C. Turner, assigned to Vice
and Narcotics Squad, Portsmouth Police Department.

Q -Were you so assigned last September of 19807

A Yes, sir, I was.
Q ‘ On that date did you have the occasion to be

in the progress of an investigation of the defendant in
this case?

A Yes, sir, I was.

Q Tell the Court what action you took on

September 4th in regards to your investigation.

;
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AR GplEeTT - BY MR, DAVILS -2y

A Detective Slaughter received a phone call from
Dr. Swan that a subject was there to purchase a

prescfiption. " He had gone to see the doctor and got a

prescription.

Myself and several other detectives in the

'3quad put a survelllance on the doctor's office, and

when the defendant come out and got in his vehicle and
proceeded to leave, we received a phone call as soon as
he left the dodtér's office that a prescription'had been
given to the defendant.

We followed him, and he went to the Naval
Pharmacy right down the street, on Portsmouth Boulevard.

VI went inside and actgd as 1if I were shopping
around. The defendant had already given the cierk the
pfescription.

| I waited around. It was about five or six

minutes, maybe a littlg bit longer, the clerk called the
name of Mr.”Johnson.

The defendaﬁt, Mr.'McCutcheonAwalked up and
paid for a prescription and walked outside, and when we
stopped him in his vehicle, he was getting in his

vehicle outside the pharmacy.

Q Who stdpped him?
A Detective Hartung and myself.

Q Was Detective Fremd there?

LESLIE F. JOLLY & ASSOCIATES 5
REGISTERED PROFESSIONAL REPORTERS ‘
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DETECTIVE TURNER - DIRECT - BY MR. DAVIS

-29-

A | Yes. We originally stopped him and several
detect;ves from a dLsCance off approached.

Q At that time did you have an opportunity to
see Commonwealth's Exhibit Nuﬁber 1 —-.no, you wouldn't
have seen this -- did you find something? What actions
did you take, once you approached the defendant?

A I approached him, advised him who I was --
police off1cers ~-- we were conducting an investigatiqn.
This was approximately two p.m.

I approached him and advised him who I was,
and asked him what was in the pill bottle he had just
gotten. | | |

He took it out and said, "I didn't know I
broke the law. I did use a false name."

He got out of the vehicle and we patted him

down and made sure he had no weapons on him or anything.

Q Did he later give you consent to search his
automobile?‘

A Yes, he did. He handed the pill bottle, the
vial he had just had filled, to Detective Hartung, and
it hadithe name on there, Mr. Johnsén -- let me see --

the exact name he used on it is, I think it was, James

.~ Johnson.

Q It was not the prbber name?

A . No, sir, it was not. We asked him for consent
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- to search his autowobile, and he did consent to the

DETECTIVE TURNER - DIRECT - BY MR. DAVIS -30-
CROSS - BY MR. BONDURANT

search of the vehicle.

THE COURT: | Any question about the
permission?
MR. BONDURANT: = Yes, sir,.

CROSS ~EXAMINATION

EXAMINED BY MR, BONDURANT:

Q Detecpive Turner, I believe you say that you
were inside the drug store; 1s that right?

A Yes, 8ir, I was.

Q And you were acting on a call that you had
goctén frog;Dr. Swan's office?

A | Yes, sir.

Q Have you gotten the call?

A It come through the dispatcher,

Q ~ You waited outside and saw ﬁr. McCutcheon
come out, and followed him to the Naval Pharmacy?

A fea.

n You went inside and acted like you were

shopping around?

A Yes, sir.
Q ASomebody called out, Mr. Johnson?

THE COURT: - How about going into
the consent to search.

MR. BONDURANT: I was also trylng to get
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v to the arrest.
: THE COURT: We are Ealking about
the consent to search.

MR. BONDURANT:

0 Had you arrested him when you asked to search

© his car?

" A Yes, sir. He had been arrested and advised

of his righcs, orally. |

i - Q Now, Qhen did you arrest him, as soon as ybp

walkea up to his car? | v | |
A Once he handed Detective Hartung the. pill

_vial with the little bag that had the name on there of

a fictitio;s name. |

Q What did you say, 'You are under arrest'?

|
|
.
.| A I couldn't swear to it, but I believe |
h Deﬁégtivé Hartuﬁg placed him under arrest at that time,
47? énq advised him of his rights.
Qv Are you sure of that?
A I remember him arresting him and advising him
i of his rights.
| | After he handed him the vial, Detective
Hartung looked at it, and it was in my presence with
Detective Fremd.

Q Detective HarCung“éaid, "You are under arrest’')

and read him his rights?

LESLIE F JOLLY & ASSOCIATES
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A * Yes,

Q Isn't it true that oﬁe of you -- I don't know
which one -- gaid go him, '"We want to search your car.
Wé‘have'a righﬁ to seérch it éﬁyway"?

A No, 8ilr. We told him we would like to search

his vehicle, and asked him would he give us consent to

search his vehicle.

Q Did he have any guns anywhere around?
A He haa one. »
Q That's what you found later on, in the
trﬁnk? |
A Yeé, sir.
Q fYou had him under arrest, in your control and

cugtody, didn't you?

A Yes.
MR. DAVIS: It's not a question of a

‘search incident to an arrest; it's a question
of consent to search.

THE_COURT: I think that's what he's

going into.

MR. BONDURANT:

Q You had him in your custody, ;nd you could
have taken him downcown? |

A Yes.

‘Q And vou could have gotten a search'warrant?

LLLLit F. JOLLY & ASSOCIATES . 2;
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A Yes, sir.
Q Actually, you could have gotten a search

warrant before that time?

A Yes, sir.

Q Ybu had time tb?

A Yes, sir.

Q Didn't somebody tell him that you all could

have gotten a search warrant, and he might as well let
you search anywa&? |

A No, qir. I‘dgn't :gcall that. Wq arrested
him and advised him of his rights and asked for consent
éo search h;s vehicle, because there was an ongoing
inveatigation prior fo this.

Q And you thought he miéhc have sonme ofher
drugs in the car?

A Yes, sir; and he consented to the search,
and we recovered other drugs in the vehicle.

Q ﬁhat did he say?

A After we advised him of his rights and
explained to him the consent, that he did not have to
cbnsenc to the search if he didn'c'wanc us to search
the car, we couldn't; and if he wanted us to search
his car, we would have to have consent from him; and
he.éaid,'"Yes; jou can search my vehicle";-ana at that

time he give us the keys and we opened the trunk.

AP VIRGRDA D 37004
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He moved away from the vehicle, and a couple
of detectives went into the vehicle, and one went to

the rear and one to the trunk.

Q You didn't advise him of his rights, did you?
A No; Detective Hartung --

Q Did he read it or do it orally?

A Orglly.

Q Do you know what he advised him of?

A

Yes, s8ir; you\have a right to remain silent;

you have a right to have an attorney free, if you cannot

afford one. Do you understand these rights fully, and
do you have. any questions about these rights{ and he
said no. He expiained his righta. He knew his rights.

He was aware of them.

Q . He understood them?
A Yes.

0 Is that when you all said, ''Can we search

your car?'"

A We asked for consent afterwards; yes, sir.
Q Did he ask for a lawyer?
A  No, sir; not until later on in the

investigation; and once he was at headquarters, he was
advised of his rights per the PD form; that he had the
right to remain silent; that'anyching he said could be

used against him in a court of law; and that he had a
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DAVID McCUTCHEON - DIRECT - BY MR. BONDURANT

-35-

right to an attorney.

MR. BONDURANT: That's all the questions

I have. I would like to put Mr. McCutcheon
on to testify to what happened.

| * ok ok ; * Kk Kk * %k
DAVID J. McCUTCHLEON, Defendant, having been
first duly sworn, was examined and testified

~as follows:
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DIRECT EXAINATION

EXAI{INED BY MR, DAVIS:
Q Detective Turner, at the time of the search
of thevcar. you testified that Detective Hartung had

received the prescription vial from him?

A Yes, sir.

Q Did he keep that in his possession until
Detective Fremd arrived on the scene?
A Yes, sir. Everybody converged on the subject

at one time. I was already out on foot, along with

Detective Hartung.
He had gotten the pill vial and looked at it
and handed it over to Detective Fremd, because he was

designated as evidence man,

LESLIE F. JOLLY & ASSOCIATES
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0 Was it ever opened up before that time?

A No, sir.

Q : Did Detective Frewmd also search the trunk?
A Yes, sir. He recovered all the itéms that

were seized from the vehicle.
0 Is the person you had all the contact with
in the courtroom today?

A Yes, sir; in the brown leather coat, sitting

at defense table.

MR. DAVIS: ' Answer any questions

et e ettt

" Mr. Bondurant would have for you.

CROSS-LEXAMINATION

EXAMINED BY MR. BONDURANT:

Q Back to where we were when you were in the
drug store there, I believe you followed him out after
you had seen him go up to the counter, pay the money
and get the prescription?

A &es.

Q And he sat in his car?
A lle was approaching his vehicle. “I had walked

to the door and was walting for him to get into his car.
WQ ' So you got h}m before he got there?

A lle was petting in the car, in the process of

‘getting in the front seat.

Q And you intercepted him and surrounded him?

ek b S TEE gl TN AT 0N
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A

Q

Yes.

You told him he was under arrest; you asked

him what was in those pills?

A
Q
A

law.

Q

A
we had the
Q
asking yoﬁ
A
Q
were given
A

0

Yes,
And he voluntarily --

He stated he didn't know he was breaking the

That's when you all had guns trained on him?
Yes, sir.

How many?

I believg there were fouf of us. The reason
guns out --

I'm not asking you thé reason why. 1I'm

if you did 1{t.

Yes.

It was after that, I believe, that the rights
and you searéhed the car?

After the cohsent; yes, sir.

I'm not sure what you just said about

Detective Hartung and Detective Fremd, who did what in

the way of

the search. First of all, they went in the

trunk; right; they got his keys énd went in the trunk

of his car?

A

They opened all four doors of the car. The

defendant by them was placed some distance from the car,

i
) -
O
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where he couldn't get nothing in the car.
I looked in the driver's seat, behind the
steering wheel. T looked right in the immediate area

where he was sitting.

Detectives llartung and Fremd went to the rear

of the vehicle.

Q You don't know what they saw with their own
eyes? |

A ilo, sir; not until I finished my search of
the inside of the véhicle.

0 So when you went around to the back, Hartung
and Fremd had retrieved something? |

A Yes, sir. They left it out. They took

photographs as the stuff was laying in the car.

0 What did they do with it now?
A What do you mean?
Q "~ You said something about Fremd was the

evidence mag, and Hartung got some stuff and gave it to
Fremd.

A The only thing Hartung handled was the pill
vial which the defendant handed him. When they opened
the trunk, they found the marijuana and photographs were
taken, and the evidence man collected the evidence.

Q Who was the evidence man?

A Detective Skip Frend.

Crate e RS Y TR Ve A D a0
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Q So Fremd is actually the one who took the

. evidence in his possession?

A Yes, sir.

d The only thing you were testifying to i
éarlier, to Mr. Davis, is that the prescription drug ;
was handed not to you, but to Hartung? ;

' i

A Yes. !

Q And Hartung took it in his hand and gave 1t i
to Fremd?

A Yes. E

Q You agssume that? |

A No, sir.» I saw that. é

Q Did 1t all happen in one transaction? ;

A Yes, sir. I was standing there alongside. |

Q One more time, who actually searched cﬁe '§
trunk? |

A Detectives‘ﬂartung and Fremd. 1T was the é

pPhotographer. I took the pictures as the stuff was
pointed out.

MR . BONDURANT: That's all the questions

I have.

THE COURT: ' Return to the witness

- e o a————

room, and do not discuss the case with

anybody until 1it's over.

* k Kk k K Kk Kk K %
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EXAMINED BY MR, DAVIS:

DETECTIVE FREML - DIRECT - BY MR. DAVIS

DETECTIVE H. L. FREMD, Witness called by

Attorney for the Commonwealth, having been
first duly sworn, was examined and testified
as follows:

DIRECT FXAMINATION

e e At = i

Q Please state your name.
A Detective H. L. Fremd, II; assigned to

Vice and Narcotics Squad, Portsmouth Police.

Q Were you so assigned last September 4, 19807

A Yes, I was. | i
[

Q On that day did you have occasion to become

involved in the investigation of the defendant in this
case?

A Yes, I did; Mr. McCutcheon.-.

Q ‘Did that bring you to the Naval Pharmacy
in the City of Portsmouth?

A Yes, 1t.aid.

Q Did you have the opportunity to con&uct a
search of the defendant's vehicle?

A Yes, I did.

Q First of all, i'm going to ask you to identify
this photograph, what it shows. Can you identify what

this photograph shows?

A Yes. This 1s a view of the trunk of
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DETECTIVE FREMD - DIRECT - BY MR. DAVIS -43-

Mr. McCutcheon's car.
Q Look at the bag in there. Is that how the

bag was when you first went in the car?

A Yea, it was.
Q  1Is this the left corner of the trunk?
A If you stand at the rear of the vehicle,

it's the left corner of the rear of the vehicle.
MR. DAVIS: ' ‘.The Commonweal th would

"move to introduce this photograph, . Your

Honor. ,

THE COURT: Commonwealth's Exhibit 2.
MR. DAVIS:

Q Prior to searching the trunk, did you

receive a vial from Detective Hartung?

A Yes, I did.

Q And tell the Judge how that transaétion took
plécé. |

A ’ﬁyaglf and Detective Hartung were stationed

outside the Naval Pharmacy, right after Mr. McCutcheon
went into {it.

We followed him from the doctor's office
over to the pharmacy, and we parked on the same side of
the street, approximately a hundred feet from his vehicle,

and watched him go in; and aélhe came out, we approached

him, and Detective Turner came out behind him from

LESLIE F. JOLLY & ASSOCIATES
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DETECTIVE FREMD -‘DIRECT - BY MR. DAVIS -4~

inside, and we placed him under arrest, and the pills --
a pill vial -- which was bought there at the pharmacy
was inside the pharmacy bag in his left pocket, and was
takeh out, gi&en to Detective Hartung; and in turn he
gave it to me. Wa were all standing right there.

.Q Did you see it when it was given to

Detective Hartung?

A Yes.

Q Do you have that.wich you today?

A | Yes, I do.

Q Do you have the prescription vial that you

recovered from che.defendant?

A Yes; this envelope here marked number one
contains the vial with thirty-one pills.

Q Would you please open that up, Detective?

(Witness opens anvelope.)

Q Did you keep it in your exclusive control
from the cime you received 1t?

A Yes. I retained it in my custody, personally
packaged it and took it to the Crime Lab in Norfolk,

where I picked it up again.

E Q Did you receive a drug analysis on that vial?
é A Yes, I did. |

i MR. DAVIS: Your anor. the

1 Commonwealtﬁ at this time would move to ‘!’
| _
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DETECTIVE FREMD - DIRECT - BY MR. DAVIS ~45-
~CROSS - BY MR. BONDURANT

- Naval Pharmacy.

introduce the prescription vial in the name

of Jimmy D. Johnson, dated September 4, 1980,

MR. BONDURANT: - Could I ask the Officer a

couple of questions?
THE COURT: Yes. This will be

Commonwealth's Exhibit Number 3.
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0 Detective Fremd, did you, in the course of youA
searching that bag, have thé occasion to find some other

pill bottles?

A Yes, I did.
Q Do you have those vials with you?
A Yes, I do.

MR. BONDURANT: We object again. He is

not'charged with anything else.

TiE _COURT: I think he has a gobd
reason. I would like to know whose names
were oﬁ them.

MR. BONDURANT: I don't think it matters

—— bty i '

whose name was on them. All it does is put
innuendo on top of innuendo.

First of all, his nane 18 on them, but
even if somebody else's name Qas on them, he

is not charged with it. It's prejudicial

to 1et‘something like this in.

THE COURT: WVhose namé 18 on them? |

MR. DAVIS: Jimmy McCutcheon, David

McCutcheon,. Jimmy McCutcheon and Mr. McCutcheon.

THE COURT: All right. I won't let them

in. I have got what I wanted to know.

MR. BONDURANT: We are not contesting that

his name 18 McCutcheon anyway,

) LESLIE F. JOLLY & ASSOCIATES ) @
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THE COURT:

That's all right. I w111‘
sustain the motion.

MR, DAVIS: I would argue they ére more
than bottles. Tﬁe Commonwealth's pogitién is,
these bottles are all prescfiptions which

Dr. Swan has testified to as to the nature of
the drugs.

THE COURT: He has already testified that's

the whole thing.

MR. DAVIS: These are all from separate

S

physicians, and I believe they are incriminating
- and material to this natter.
THE _COURT: I sustain the objection.

MR. DAVIS:

S| Did you also find other things that were not
in vials?
A _Alsb in the bag was a Spanish made .25 caliber

semi-automatic pistol.

MR. BONDURANT: Objection.

THE _COURT: Sustained.
MR. DAVIS: The charge involved, we !

have various items which are known to be
used in the drug trade, and obviohsly, very
much one of these 1is a pistol, along with

the calculator and other paraphernalia; and
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the Common&ealth would move to introduce

this 1in evidence.

Tilf, COURT: | It's locked in his trunk,

and I don't know 1if he will ever get it back,
but it's not proper at this time.

AR, DAVIS: : It was in tie trunk with the
mardijuana and the pills.

THE COURT: I will snstain the objection,

MR, DAVIS:

Q Did you find anything else in the trunk?

A I found two other vials of empty bottles with
names on then.

Q What names were on those bottles?

A One from Dr. Sutelan,.in the name of
Mr. McCutcheon, and another one from Dr. Sutelan in the

name of J, D. McCutcheon.

MR, BONDURAUT: Objection again.

et it . it e -

THE COQ&I; | I have got the picture.

I won't let them in. Sustained. |
MR. DAVIS:

0 Did you find the bayg that the drugs were
ﬁurchased in?b

A 'Yes. When the drups were handed to me,

they were inside the bag. this prescription bag, from

the pharmacy, which I initialed, and also the receipt
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 RECROSS - BY MR. BONDUPANT

nﬁ from the pharmacy. _ \
:; ) Showing the purchase price of the drugs?
s A Yes.

. et b | e .

introduce these, Your Honor,

! THE COURT: Commonwealth's Exhibit 7.
MR. DAVIS:
0 Whose car were all these things found in?

|

) i
L MR. DAVIS: . The Commonwealth would : §
|

i

l

i

i

|

. A These were found in the vehicle, 1973 Lincoln, ;
.Q; four-door, Virginia license UNW-636, registéred to
J. D. McCutcheon, the one he was operating.

Q Is this the person who was at the car when |
you searched it? '

A Yes, sir; Mr. licCutcheon.

i

L i
, |

I Q This all happened in the City of Portsmouth? ,;
1 |
L A Yes, it did. |
It i
L MR. DAVIS: Answer any questions :

Mr. Béndurant may have.

CRECROSS - LAEAMINATION ' i

EXAMINED BY MR. BONDURANT:

4, Q How do yoﬁ know it was registered to |
Mr. McCutcheon?

A I ran a registration check at the time of the
search. Ve are required —-'ény vehicles we take into

custody and impound -- we have to fill out a police

'
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,.\.-’ .. . N “K___‘

Yehicle impound report, required by our policy and
procedure; and I checked the registration on the car,
~and it was registered to Mr. McCutcheon.
Q o You saw the registration? . !
A Yes, sir.
0 You don't know how many people had access to
it; you don't knowvhbw many people besides him had i
access to it, do you?
A I have no idea. :
Q When you went in the trunk, you showed us a |
pﬁotogréph of a cleaﬁ, empty trunk, with a bag in it . and é
a CB; correct?
A No. :
0 You didn't show me that photograph? %
A I didn't show you a pictufe of a clean, i
empty trunk. You are jusc looking at one corner of the %
trunk. It shows at 1east four other items in there. _ é
Q A;tually, tﬁere were a lot more than that in
there?
A ?ou are looking at a portibn, wires, CB and
funnel. | ' P
Q Wasn't there a bunch of plumbing.tools filling
up the trunk, too?
A Yes. The rest of the trunk had a lot of 1

other stuff in 1it.
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0} - Didn't you move 1it? ' 1

A No. If you look at the picture, you can see
where one picture starts and the other one lets off.

0 So the bag waan't'attempted to be hidden

awvay or secreted?

A No, sir.

0 It‘was just sitting there like that?

A Yes.

Q I believe you said that you took these four

bégs of ﬁarijuaha and‘pﬁt a tépe,llengchwise around each
one?

A I just taped chem up and put them in the

bag. The lab chemist would tape it up again.
Q.' Didn't you write all this writing on here?
A ty writing is underneath. You can barely

see 1t., They sealed it apain.

Q The H on it and the lab numbers are not yours?
A ﬁo;

Q "That is one and a huif ounces, approximatély?-
A Whatever way it's stated on the lab report;

I don't weigh it. : '
Q And in your experience as a detective, what
department are you in?

A I'm with the Portsmouth Police Department.

Q Wwhat department, division? | 3 6
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1

A I'm in:plain clothes division. I'm assigned
to Vice and Narcofics.

Q In your experience in the Vice and Narcotics
Squad, that isn't an unusual amount for a person who

uses marijuana to have, 1s 1t?

A It's hard to say. I see so many different
amounts.

Q Would you call these nickel bags?

A No, sir. A nickel bag is usually -- those

are nickel and dime bays.

Q This is a larger bag?
A Yes.
Q It may just be me, but it looks like these are

different sizes?

| A Yes. They look different to me, too.
Q | They are not all the exaét same size?
A No, sir.
Q in other words, the total amount, whatever it

is, isn't divided into four equal divisions, from what

you can eyeball?

A I see such a variety of different bags.
THE COURT: He is talking about are !

these equally distributed.

A No, sir. They don't appear to be.
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DETECTIVE PREMD -~ RLCRUSS - BY MR. BONDURAUT -54-

MR. BONDURANT:

Q And you kept both the bags of marijuana and
the prescription drugs in your possession, and when did
you take it to the lab?

A I will have to check my signature on the
cﬁatody. I turned them over to the lab on' the

twenty-third.

Q September 23, 19807
A Yes.
0 Between September 4, 1980 and September 23,

1980, where were they kept?

A We have a locked supply room up in the
détective bureau, and at that time we had individual
i&ékers,'similaf to what you might see in an airport,
énd they might have only one key to that{ and I placed
it in there and kept the key with me at all times.

0 You put them in your locker and kept the

key with you?

A Yes, sir.

5] -No one else had access to 1t?

A No one else can get to it.

Q You took them directly to the lab and kept

them in your personal possession until that time?
A When I took them from the locker.

Q When you picked them up, when was that?
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them up from the chemist on 10/27/80.
Q Is this your initial right here?

A No, that is not. That's the certificate.

- The inicial 1s up there, usually, when it's received

by the clerk of the courc.
Q - Is there anything on here to show when you

picked them up on 10/27/307

A No.
N That's your own record?
A This is a copy of the request, with the

signature..

0 You signed one wihen you put it in and one
when you took it out? |

A -Yes. It shows chain of custody while going

to the lab for services.

0 And you kept thewm in your possésaion until

‘'you brought them to courc?

A No, sir. When they are brought back from the

lab, they are then turned in to property and evidence.

Q- And they are held there under somebody's
supervision?
A Yes. The procedure is the people who run

property and evidence, each time they are removed, they

A I have to again check the return. I picked

nmust be signed out. ' | !%

LESLIE F. JOLLY & ASSOCIATES
REGIDTERED FiaoktSsiUuNAL REPORTERS

1




a0,

DITLCTIVE Pl - wdastoush - Y MG, BONDU a0 -0~

Q | Andmfouipigigém;AgA-up and brought them here?

A I did at low court. In high court, they are
brought over here.

0 Do you have the registration to the motor
vehicle that you testified about?

A I don't believe so. I believe the only
thing I have is8 my own copy that I made of the impound
sheet.

Let me check for a second. No, I don't.

I 3uat'looked at it at the tine.

o] Was it a current repistration; do you recall?

A I would assume so. I don’t recall. 1 do
recall running it on the computef and 1t coiring back
current in his name, throupgh DHVL

Q And when you all asked him would he volunteer
to'iet ydu search his trunk, he said all right, 2O
ahead; 18 that right?

A Yea.

MR. BONDURANT: That's all I have.
R EEEEEEREER:;
MR. DAVIS.: Commorwealth would rest,

e s« s e it

Your Honor.

MR. BONDURANT: "Your lionor, we move to

strike the Commuonwealth's evidence, first of

all, on the first chuarge of obtaining Hydromorﬁhone,

LESLIE F. JOLLY & ASSOCIATES
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a S;hé;;i;.iI &fug, by }ai;e name.

..‘Your Honor; the statute makes 1t agéinst
the law to —-‘"It shall be unlawful for any
person to obtain or attempt to obtain any'
drug, or attempt to procure the prescription
of any controlled substance or marijuana, by
the Qse of a false name or the giving of a
false name or false addressi"

THE COURT: He did both, apparently.

The evidence before me is that he used a false
name and a false address, and thét was one
thing that brought it to -- maybe he didn"t
use a false address.:

MR. BONDURANT: I think his brother used the

false address.

The point 18 that the doctor testified,

and the Commonwealth has got to carry the burden

all th; way, and I don't think there 1is any
question he used a false name.

| However, the Commonwealth has to‘prove
‘that he obtained the drug by'using a falée'namé,

and Dr. Swan has clearly testified that the

-fact that he used his name did not in any way

have anything to do with him giving the drug,

because as a matter of fact, he gave him the

LESLIE F. JOLLY & ASSOCIATES
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same drug afterwards, when he used his real

name, McCutcheon.
THE COURT: | The whole thing, though,
‘he was taking the same drug from another
doctor. Dr. Swan testified to that. He was
getting 1t from Dr.bDurica.

I didn't let all the vialslcom§lin, but .
it was.obvious what he was doing. He certéinlg
got it from Dr. burica and from Dr; Swan; and

your motion to strike is overruled.

MR. BONDURANT:  There is no evidence in this

record that he was getting it from Dr. Durica,
. other than before he came to Dr. Swan.
THE COURT: The evideﬁce before me, he
gave a false name to get the drugs. That 1is
the evidence before me.
He gave a name of Johnson, and his néme

is McCﬁtcheon; arid that was a false name.

MR. BONDURANT: All right, sir. In addition,

we move to strike the evidence as to the felony
charge.

THE COURT: I agree with you. I don't

s e e bt s

think that's enough marijuana. 1 think anybody“

could smoke it up in a few minutes. I don't

think 1t's enough for a felony, and 1 agree with

LESLIE F. JOLLY & ASSOCIATES
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you there.

T will sustain the motion to strlke as

to the intent to distribute.

MR. BONDURANT: I want to.put my client on,
but I would 11ke to call Dr. Swan back.
THE COURT: I think probably your defense --
well, I'm not saying what your defense is -- but
what you have brought out so far would probably
go to the miﬁigatiﬁg circumstances.

If you want the record from Mrs. Jolly, I
think she's got the record there, instead of

calling Dr. Swan back.

MR. BONDURANT: I would like to have the

opportunity to check the rec@rd and make my
decision. |

THE COURT: Do you want to go to 1uﬁ¢h
and do 1t at lunchtime? |

MR. BONDURANT: I would like to finish, but

I do need some time to check the record. I

think the-discrepancy is that the doctor clearly

stated that McCutcheon was referred to him by

Dr. burica, and Dr. Durica was seeing him before.
If Dr. Durica gave him a medication

before then, and then Dr. Swan got him after

then and gave him the same medication, there is

LESLIE F. JOLLY & ASSOCIATES
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no proof he got it because of his name.

THE;QOURT:' He said he wouldn't be giving

it to him 1f another doctor was giving him the
same prescription.

MR. BONDURANT: But there is no evidence that

any doctor was giving him the same prescription.
THE COURT: He got a prescription under

a false name. That's what the statute says.

MR. BONDURANT:  He also got it under his

A el e 0 et et e bl

correct name; and my point is that the statute

is written by the legislature to prevent people
from going in and using a false name and tricking
the doctor into giving him drugs.

Dr. Swan said this maﬁ, no matter what
name he presented, hgd physical symptoms calling
for these drugs. |

. He gave it to him because he called himself
Johnsoﬁ; and he gave it to him because_he called
himself McCutcheon.

THE COURT: The language of the statute,
what you afe saying, goes into the mitigation
of the punishment.

MR, BONDURANT: But the statute, Judge, says

it's against the law to get it by using a false

name. It doesn't say it's against the law to
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- e et ¢ e

THE COURT: No, sir. If you want to
put any evidence on, it's up to you.

MR. BONDURANT: I would like to take enough

time to review the doctor's testimony on that
point, and give me the opportunity to-call
him back.

(Portions of Dr. Swan's festimony

read by the Court Reporter.)
THE _COURT: It doesn't change my
opinion. Motion to strike 1is overruled.

If you want to put on any evidence, it's
up to you.

Xk Kk ok ok ok Kk Kk K

DAVID J. McCUTCHLON, Defendant, having been
first duly sworn, was examined and testified
as follows:

DIRECT EXAMINATION

EXAMINED BY MR, BONDURANT:

Q State your name.
A Jimmy David McCutcheon.
- Q Where are you now living?
A I live at 5652 Darby Close.
o) And are you employed?
A Yes, I am, now.

REC 0 TE D EavOE s 9lONAL REFPORTERS
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-H0-

: Q
' A
Q
11, ago, have

!
o

1l A
i

Q

. A

0 Q.

> o » o

> O

Q

A

Q

give you?

A

Q

Where?

Churchland Plumbing.

And did you, last year or a year and a half
an automobile accident?

Yes, I did. I wrecked a three quarter ton

¢ Dodge wagon.

What kind of injuries did you receive?

I broke my arm, fractured two ribs, two

black eyes, busted side the head; these nervea_and

' all; I don't know the proper name for it.

Did you go to a doctor?

Yes, I did.

What doctor did you go to?

Dr. Durica. |

What did Dr. Durica treat you for?
He treated me for the broken bones.
What did he give you, if anything?

He just give me different medications. He's

never give me no Dilaudid.

- Did Dr. Durica refer you to Dr. .Swan?
Yes.

When you went to Dr. Swan, what did he

Dilaudid.

‘What name did you use when you went to
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'i Dr. Durica?

z ; A Jimmy David McCutcheon.

BN Q And that actually is your name?

4ﬁ A Yes. |

5; | Q What name did you use when you went to 5

o Dr. Swan? 4 : E
A Jimmy David Johnson.
: Q Could you explain to the Judge why you used

that name?

R A I had a brother that was a junkie,_and he

i abused drugs;‘and I waa.ashamed of him; that's why.

Q " When Dr. Swan gaveiyou Dilaudid, did you sell
it or take 1t yourself? |
e A | I took it myself, for paiﬁ.

I Q And at any time were you receiving any

Dilaudid from any other doctor, for any otherAinjuries?.
.7,' . A | Not right then; later on, I got it one time

| when this w;s busted open across here; my whole head was
busted open. I think it was just a fevaf them; itbwae

two milligrams.

Lo They were Dilaudid, and they were for pain? i
A Yes, they were. |
Q Who gave ;ou those?

g A I can't thiﬁk of the other doctor's name.
Q ' pid you use the néme, McCutcheon, then?

'LESLIE F. JOLLY & ASSOCIATES
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+ for your symptoms?

‘told me to get out of the vehicle. They had the badges

DAVID McCUTCHEON -. DIRECT -~ BY ®R. BONDURANT ~0Y-

.t_T

A Yes.
Q Did you at any time induce Dr. Swan to glve

you any medication whatsoever, by giving him a false name?:

Did you give him a false name to get him to give you

drugs?

A I give him a false name to get the drugs,
because like I say, I was embarrassed to use my real
name. I needed the drugs for pain, o

Q Did you give him a false name that was not

A No, I didn'ct.

Q The police arrested you outside the pharmacy;
is that correct?

A Yes, it is.

Q Was it when you were walking to your car; |

is that correct, or getting ready to get in your car?

A I was inside‘my car, ;
Q bid they approach you with guns pulied? }
A That's all 1 seen, was guns. f
Q ~Is 1t true thét you handed them the bottle

and said, "I didn't know I did anything wrong''?

A The bottle was laying on the seat, and they

in one hand and the pistols in the other..

Q So you did what they said?

LESLIE F. JOLLY & ASSOCIATES
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A Yes.

n You gave them the bottle?

A I don't know 1f I gave it to them. I think
they picked it up after I got out. | |

Q You said_you didn't think you did anything %
wrong? | i

A Right after we ot to talking.

Q  1s that true, that you didn't think you did .

anything wrong?

- A That's true.

Q | Did yoﬁ give them the consent fo sgarch your
car? i
- A Yes, I did. ;

Q Did they find this mafijuana in there?

A Well, théf pulled {1t out. I'm sure it was
there.

Q | How did that get in there? |

A ,ihat mbrning I was taking the trash out.

Where I live at, you have got all kinds of people there.
I took the trash out and seen a bag laying beside the

bushes, and I picked the bag up and looked at it and |

seen what was in 1ic.

Q = Vas it those four separate bags?

A Yes. They was in a brown paper bag.

it and locked it up in the trunk, because 1 didn't want

LESLIE F. JOLLY & ASSOCIATES
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DAVID HMcCUTCHEON - DIRECT ~ ny #Mi. BONDUANL -7~

CROSS - BY MR. DAVIS

my kid or anybody else to find it. . - 1

Q Had your kid had any problem with the drugs
at'that time? |

A Yes. _He was caught in schdol smoking some
marijuana with other kids, and I have caught him with
some and flushed it down the toilet.

0 Vlas that the same morning you got arrested,

-you put it in your trunk?

A | Not that particular morning; no. i put it
in the trunk -- what I was going'to do was face him
with it and ask him was it his marifusna, and where he
éot it from and all; but anyway, it was late, énd as

time went back, I had a doctor's appointment.

MR. BONDURANT: That's all I have..

Answer Mr. Davis,

.CROSS-EXAMINATION

EXAMINED BY MR. DAVIS:

Q ﬁr{ MéCﬁtcheon, you were under the doctor's
care of Dr. Swan, from January of 1980 until the present
time; 1is that right; you'are s8till under his care?

A Right. :

Q During that time, he was prescribing you the
drug ﬁilaﬁdid on a regﬁlar basis; 1t was almost:every
month he was giving you Dilaudid?

A That's true.
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N I want you to take a look at a couple of
othér vials by a couple of other ddctors. fhese vials
are also_prescriﬁtiou drugs‘which you have received;
igvthac not true? - | o

A Yes, 1t is8; but different milligrams andvat

different times.

Q They are Dilaudid?
A Yes, it 1is..
Q And one item in particular was prescribed by

Dr. Choudhury and one by Dr. Warth?

A Yes .

Q - You received these at the same time you were

recelving Dilaudid from Dr, Swan?

A No. It was in that year period; right.

Q It was exactly the same month that you were i
receiving Dilaudid from Dr. Swan?

A | I doﬁ't know 1if it was or not. I gﬁt them.

Q ﬁhen you gave Dr. Warth and Drf Choudhury your
namé, you gave the name as David McCutcheon on one
occasion and Jimmy McCutcheon on thé other occasion?

A Right. 1It's supposed to be Jimmy David;
they put David down there.

Q Why is 1t you feit you give this doctor‘
your correct name and not Dr;.Swan?

A One was, when I was in the emergency room,
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I gave them my driver's license. The reason I gave him
the false name to start with was b;cauee my brother was a
junkie.

Q Was it perhaps because you wanted to hide the
fact that you were receiving Dilaudid on more than one
prescription?

A No.

MR. DAVIS: . | The Commonwealth would

introduce these vials into evidence. -

TIE COURT: " Commonwealth's Exhibit 8.

MR. DAVIS:

Q You indicacte that your'brother is a junkie,
and that he abuses pills; but isn't it also correct that
you abuse pills quite a bit yourself? 1Isn't it correct
that you‘also abuse piilé?

A I don't abuse pills. o

Q Do you have another explanation for all the
pills foundhin the bag in the trunk of yoﬁr car?

A Yes, I do.v Bring them up here where I can-
see them. I can't see them from there.

Sleeping pills, bone bills for calcium; I
have arthritis in both shoulders: Ehis is for arthricis;
all these heré.

Q What are these?

A I don't know .
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DAVID HeCUiCHRON - CROSS - Y R, DAVIS -73-
Q Aren'ﬁfthése speed?

A | I don't know what they are.

Q - How did these get Iinto that lictle bag?

A I don't know.

Q You don't know. Jimmy Johnson isn't your

correct nane?

A ' No,‘sir;

Q Now, 1in regards to the marijuana that was
fqgnd, you know what ma:j.juana‘isf don't you?

A Yes; I know what it is. I mean, I'm not
that familiar with it. -

Q But you know when you see marijuana that 1t
is marijuana?

A No. At the particular time i didn't know
exactly what it was.

Qv Whén you picked up those four bags, you

didn't know what it was?

A i didn't know what it was.

Q Why did you take it into your protective
custody?

A I had my doubts what it was.

n Is 1t not true you knew 1t was mafijuana?

A. No; I didn't know exactly'what it was.

Q When you had a conversation with the

detectives earlier, did you know it was marijuana when
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they were talking to you?

A
Q

A

0 -

They told me 1t was marijuana.
You didn't tell them it was marijuana?
I don't think so.

But you were going to keep it, whatever it

was, away from your kids; 1is that your story?

A

Q

A

Q
A

- Yes; my kid or anybody else's kid.

You found it out near the trash?

Yes.

Why didn't you just throw it in the trash?

I wanted to confront my kid with it and make

sure he didn't have no parts of it. I wanted to find

out‘

Q

You are telling this Court you didn't know

it was\?arijuana?

A

I didn't know exactly what it was, 1 had

thought 1t was marijuana.

- Q

So you putvthe marijuana in along with your

gun and along with the calculator and along with ail'

these other pill bortles?

A

Q

A

Q

Yes, I did. 1 locked chem up in my trunk.
When did you do this?
That same morning.

That wvery same mofhing, on November 4th, or

September 4th?

LESUIE F. JOLLY & ASSOCIATES
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A Yes.

Q And whylis it that ybu kept all these drugs
in the trunk of your car?

A Because my kid, you know, was messing with
dope and marijuana, and he had broke in my bedroom a
couple of times, and I didn't want him to get any kind
of drugs; so I locked them up in the trunk. It's the

safest place for it.

N . You lock things up in the trﬁnk,:even when -

you don't know what they are?

A _I don't'know.what ;hey are,

Q You just put anything you find in thé trunk
of your car? o

A - Anything like pills, for aafekeeping.

Q Is that also why you kept the empty bottles
in the trunk of your car?

A Yes.

Q ﬁQen‘when they are empty, you keepvthem in
the car also?

A Yes.

Q Do you have to go out to your car every time

you take a pill?

A No. Most of the time I take the whole thing

inside and bring it out the next day when I go to‘work.

9} Do you take your gun inside with you, too?

IR N RN N IR TR R R IRV T N T D708
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DAVID McCUTCHEON - CROSS - BY MR, DAVIS -76-
BY THE COURT

A

Q

A

to estimate jobs with. I go out daytime, nighttime,

to estimate jobs. You got to have a calculator to

figure how much money it's going to take to do 1it.
MR. DAVIS: I havé no further questions.

P A

EXAMINED BY THE COURT:

Yes, sir; everything 1s in the bag.
What purpose does that calculator serve you?

See, 1 do plumbing work. I have to have it

Q

A

but at that time he went to Churchland Junior High School.!

Q

Does your son go to school?

Yes, sir. He goes to Maury High-Schobl now,

low long have you and your wife been

separated? :

A Three years; he was up here with me and he |
got in trouble over some drugs.

0 When was that?

A Hg was taken to court the seventh. He was --
it was in J;nuary -- but way before then when he got in
. trouble.

Q He went to visit your wife then?

A It was a court order. He was going to

Beaumont.

Q When did he go with your wife, in January of
'307

A ‘81.
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' January 7, 1981?

|
s}' the other problem?
.I' .
|
1

DAVID McCUTCHEOLY -~ REDINRLECT - B\\’ MK, BONDURANT ~-77-

]

=

THE COURT: That's all.

L Tyt

REDIRECT EXAMINATION

EXAMINED BY MR, BONDURANT:

Q  Is this the hospital bill that you brought
me for your son?
A That's only one of them.

{ Q This 18 from December 31, 1980 until

A Right. Prior to that he was taking treatment

at lMaryview every week for almost a year.

Q Is this the bill from Maryview, along with

A Yes. a
Q And how old are you, Mf. HcCutcheon?
A Thirty-six. |

| THE'COURT:vl Defendant's Exhibit A..

I
| Pt
I
{

MR. BONDURANT:

[ -

Q ?ou say you took the drugs out of your
medicine cabinet and put them in the bag,‘that jou were
recelving legally from doctors? |

A Right.

Q And what Mr. Davis has referred to, are these
legal prescriptions?

A Right.

Q Do you have arthritis in your shoulder?

*.iéaﬂa'”
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DAVID MeCUTCHEOW - REDIReCT - BY MR, BONDURANT ~-75-

A I sure did, for five years.
b Q - The Dilaudid introduced in evidenée just now,
3& one 1is in April énd one 18 in May, from Dr.'Choudhury
4{ and Dr. Warth or somebody from Virginia Beach; these

| _

two right here?

. A Right. | | | |
Q - Were you receiving these at the same time
» - that Dr. Swan gave YOu that medication on the 4th of

4 September?

T A ‘It was the sawme time.
ﬁ '

an N Was it the same year?.
!

2 A The same year.

‘

-0 About the same month?
A

- I don't know.

Tl Q They selzed these out of your car and brought |
. |
them to court today?

!
|

19 g‘ . A Rigllt.
| .

I _
HE{ Q fﬁey are enpty?
,?s A Right.
zi Q_ Were they empty on September 4th?
A A Right.
2;. Q So you weren't taking these at the same time

you were taking the ones Dr. Swan gave you?

~

) A No.

L Q And your brother was a patient of Dr. Swan's
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Lavll vicCUTCHLON "= RELIGECT -~ BY MK. BONDURANT -/9-
RECROSS - BY MR. DAVIS

at one time?

A Yes, sir.

Q - His néme is McCutcheon?

A Righe.

Q He wasn't a patient of Dr. Choudhury and

Dr. Warcth, was hé?

A Ho.

Q- I show yo@ a prescription from Dr. Swan to
Jimmy HgCutcheon, dated October 22, 1980, for Dilaudid.
Again, this was after you were arrested; is that correct?

A Yes, sir.

Q Was this for the same symptoms you had been
having, that Dr. Swan gave you these for?
A Yes.

MR, BONDURANT: We move to introduce

that, Judge.

THE COURT: : Defendant's Exhibit B.
MR. BONDURANT: That's all the questions
I have.

RECROSS -LXAMINATION

EXAMINED BY MR. DAVIS:

0 Are you denying, Mr. McCutcheon, that you
received Dilaudid from Dr. Swan for the most of January
and all the way through Septémber; you were receiving

Dilaudid every month, weren't you?
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208

A No.

Q I have thelfécord.

A I'm denfingzith

Q Are you denying-that you received Dilaudid

from him all those months?
A Say the month again.
0 - From January through September 1980, you were

receiving Dilaudid?

A No, I wasn't.
Q " He was incorrect from his notes?
A Yes.

Q e was incorrect, that on the 24th of April

he prescribed you forty pills of Dilaudid?

|

: MR, BONDURANT: He just asked him, isn't

i , ,

! it true that evefy month you got -~

F THE COURT: Was 1t every month?

ﬁ =M§. DAVIS : Every month, Judge.

;Y A ﬁo, it wasn';, either..

: MR. DAVIS: On April 24th -- there was

i another date in May that I recall myself.
MR. BONDIRANT: I don't recall any of

| those.

;] THE COURT: ‘Do you have the record

§§ there?
MR. DAVIS: I would h#ve to call the
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- prescribed drugs?
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~doctor back.

THE COURT: v Never mind.
MR. DAVIS:
Q Did you tell Dr. Swan that you had seen

Dr. Sutelan?

A He's an ear specilalist.

0 Did you tell him that he had prescribed you
prescription drugs? | |

A He was treating me for two different things.

0] ~ Did you tell Dr. Swan that you were being

A No. It's two different drugs, two different
reasons. |
Q Did you tell Dr. Swan you were prescribed

dfugs by Dr. Warth?

MR. BONDURANT: I object to that.

THE COURT: He opened the door. He

is proQing something to me.

Q Did you tell Dr. Swan you received prescription
drugs from Dr. Thomas in July 19807

A No, I didn't. That's two different reasons.
That's for arthritis,

Q You used different names on both occasions,

didn't you?

LESLIE F. JOLLY & ASSOCIATES
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A Yes.

Q So in the course of those nine months thaﬁ
Dr. Swan was seeing you, you saw at léast five different
physicians and réteived prescripciqh drﬁgs from five
different physicians, Dr. Warth, Dr. Thomas, Dr. Sutelan,
Dr. Swan and Dr. Durica?

A Yés; but all different reasons.

Q The name you gave Dr. Swan was Jimmy Johnson,
so he woﬁldn't know?

MR, BONDURANT: That's a conclusion.

THE COURT: Not only is it a conclusion,

but‘it's vefy dangerous to his health, bécause
everybody wants to know a mgdical history.
This man is not being fair to himself.

MR . BONDURANT: I don't think there's
anything wrong. 1 agree with that, except

for the fact, the reason I asked Dr. Swan

is che;e such a thing as a clearing house,

i1f the guy sald his.name was Jesus Chrisﬁ,

there 18 nothing Dr. Swan could do tO'try

to check o {t. -

THE COURT: He checked on it. He

. ey s e

found 1t. You wissed one thing he said.
He did check on 1t, and he had a reason to

~<check on 1it.

LESLIE F. JOLLY & ASSOCIATES
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MR. BONDURANT: I don't know what you

are talking about.

THE COURT: Why did he call the
police?'

MR. BONDURANT: That's his prerogative.

" I-think he testified he did it becausevhe

gave the wrong address.

MR. DAVIS: = = I have no other questions.

B e e

That's all we have.

* Kk k k * k k Kk %

THE COURT: I think this man is being

————— e ettt v St

unfair to himself and the doctora and the

whole communicy What he has done 1s illegal,

and 1it's certainly dangerous from the medical
standpoint.

MR. BONDURANT:  The statute is vefy. very

unclear- and in addition to that, I'm renewing
my motion to strike and adding a new reason
to that: That the statute i3 unconstitutional
on the grounds it's too vaguely written.>

I agree with Your Honor that he 1is uhfair
to himgelf and all that; but the queation of
whether or not he is a felon because he got
a drug that he needed ana deserved, that's

what bothers me.
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The>possesaion is one thing, but
to convict him of a felony on something
like this, I think it's just not enough.

THE COURT: The legislature says it's

enough, and in hy opinion, it ias very clear,
by use of a false name, and itfs clgar he
admitted he gave a false name.

On-Indictment 30,861, charging you with
obtaining drugs under a false name, I find
you guilty, which is a felony; an@ on the
secénd couﬁt, I find you guilty of poase#dion

of marijuana, a misdemeanor.

MR. BONDURANT: I would like a presentence |

report.

 THE COURT: On motion of your attorney,

I will refer it for a presentence report.

* hk h k ok h h k kK
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The Commonwealth would also

LESLIE F. JOLLY & ASSOCIATES
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introduce the certi;f;.cace of analysis which
was filed with the Corut in the requisite
nunber of days, with regard to Item Number 1,
Commonwealth'a Exhibic Nuﬁber 3, the results
being that the tablets contained Hydrowmorphone,
a ‘Schedule II drug. |

THE COURT: Commonwealth's Exhibit 4.
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on probation.

Stand wp, Mr. McCutéheon. On
Indictment Number 30,861, you having been
found guilty of 6btaining drugs with false
prescription, do you want: to make a
statement before I pronounce sentence?

Noching_beiﬁg said, I sentence you to
three years in the State penitentiary.

On the possession of marijuana, 1 sentence
you to thirty days in jail, but that shall run
concurrently with the three years.

If jou’want to appeal and you cannot
afford an attornéy, I will appoint Mr. Bondurant

to perfect your appeal.

MR. BONDURANT:  He can't afford one.
THE COURT: , Let the record show I will

appoint Mr. Bondurant to perfect the appeal.

Mrs. Jolly, prepare the recofd.

MR. BONDURANT: Will you set a bond?
THE COURT: Fifty thousand dollars.

* Kk ok ok Kk Kk ok ok K
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- -VIRGINIA; IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH ON THEL

April’7, 1981

7TH DAY OF APRIL IN THE YEAR OF 1981.
COMMONWEALTH OF VIRGINIA ) Upon an Indictment for OBTAINED
v CONTROLLED DRUGS FALSELY & POSSESSION OF
. ‘ ) MARIJUANA, CRIMINAL DOCKET NO. 30861
DAVID JIMMY McCUTCHEON y APRIL term, 1981
ATTORNEY FOR THE COMMONWEALTH: LARRY DAVIS
ATTORNEY FOR 'I'HE ACCUSED' WALTON BONDURANT

( ) HERETOFORE APPOINTED BY THE COURT GOO OF DEFENDANT S ONN :
CHOOSING

FELONY TRIAL ORDER

This day came the Attorney for the Commonwealth, and Pavid

.Hﬁmymeumﬂmon age 36Q 'who stands indicted for a felony,

to-wit: Obtained llydromorphone-, a Schedule II Controlled substance, by .

using a False name and possess with intent to manufacture, sell, give, and

distribute Marijuéhﬁ., a Schedule II Controlled Substance,

and came also Walton bondurant, his ' * . attorney, said

,attormney being of the defendant's own choosing.

Whereupon, the accused was arraigned, and after private
i
consultation with

1

his counsel, tendered in person, }is Pplea
of "Not Guilty" to the indictment. And thereupon, after having
his

been firstwadvised by  his attorney and by the Court, of

right to a trial by jury, and with the concurrence of the

Attorney for the Commonwealth, and of the Court here entered of




~C
?céord, the Court procceded to hear and detexrmine the case withoud
éhe intervention of a jury, as provided by law. And the Court.
having fully hcard the evidcncé and argument of counsel, finds
the accused guilty of of Céunt One of the Indic.tment and Not Cui;.lt:y of

Count Two of the indictment.

( April 7, 1931 (

The Court, on motion of the defendant, by counsel, before
fixing punishment or imposing sentence, directs the Probation

Officer of this Court to inyestigate and report to the Court

as prescribed by law , and this case is Continued,

Thé Court.certifies that the accused and his counsel, wexe
present in person, at every stage of the prbceedings x&urmﬁﬁSix 0
msmm@mmm&im@mmmmamﬂmﬁ&m&m&
xwmmmmwwm@mwm

Court Réporter - Le&Uc'F.Jolly

$§K¥émhﬁdé&mﬁdxhﬁi%x

And the bond of the accused together with surety thereon,

».ﬁ‘d-‘itli»‘ ..... vevsvevrarin e

is ‘continued in effect.
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