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COMMONWEALTH OF VIRGINIA ) 

) To-Wit: JANUARY 8, 198f 
CITY OF PORTSMOUTH ) OBTAINING CONTROLLED DRUGS BY 

USE OF A FALSE NAME, POSSESSION 

FIRST 

. MARIJUANA, WID 
IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH: 

COUNT: 
The Grand Jury charges that: on or about September 4, ··,, 

19 8 O in the City of Portsmouth David J. Mccutcheon did obtain Hydromorphone, 

a Schedule II controlled substance, by using a false name~ 

SECOND COUNT: on or about September 4, 1980, in the City of Portsmouth, 

David J. Mccutcheon did manufacture, sell, give, distribute, and 
... 

possess with intent to manufacture, sell, give, and distribute 'Marijuana, 

against the peace and dign1·ty ot· tl1c C 
ommonwcalth of Virginia. 

Va. Code§ 18.2-258.1, 18.2-248.1 

Al 
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ASSIGNMENTS Ol~.., ERROl{ 

· · 1. The Court erred in failing to strike ·the 

CollllI'!Onwealth's evidence because the Commonwealth failed to 
' produce sufficient evidence to prove their case beyond a 

reasonable doubt. 

2. The Court erred in failing to strike the 

·~ommonwealth'a evidence because the Commonwealth only 

showed that the defendant obtained drugs from a doctor 

and that he used a false name but the evidence did not 

show that the defendant obtained the drugs by the use 

of a false name. <.underlinlnq ours) 

3. The statute under which the defendant was con-
.' . . ' 

vi~ted is unconstitutionally vague. 

.. 



DR. SWAN - DIRECT - BY l"l.R. DAVIS 

DEFENDANT: Yes, sir. 

Tm·: COURT: Let the record show all 

three waive trial by jury. 

4 :. (Witnesses excluded from courtroom.) 

* * * * * * * * * 
DR. ROBERT J. SWAH, Witness called by Attorney 

for the Commonwealth, having been first duly 

sworn, was examined an<l testified as follows: 

" .1 DIRECT EXAMINATION 

110 EXAMINED BY MR. DAVIS: 

,, 
! Q Please state your name, Doctor, for the 

'~ 11 record. 
:1 

~ J 'I A 
:, 

Q '. t: 
,: 

Robert J. Swan. 

And Dr. Swan, are you a medical doctor? 
:j 
11 

A '!. i: 
;I Yes. 
·i 
,I 

i e ii ~ And where is your office located? 
,. 
: ,, A 

,. I. 
5000 Portsmou~h Boulevard. 

1. ,, 
Q Io I During last summer, the swnmer of 1980, did 

.. _l 
I 
I 
I 
I 

you have the occasion to come in contact with the person 

~ 0 ' 

,: 
~ 1 ; ., 

i2 !. 
•: 

1: 
I 

k3 !' 
I 

" ' 
2• 

,· 
" 
L .. 

who represented to you the name of Jimmy David Johnson? 

A Yes, sir. 

Q Is that person in the courtroom today? 

A Yes; that's the defenrlant there. 

Q H'hen did you first have contact with Mr. 

Johnson? 

LESLIE F. JOLLY & ASSOCIATES 
Rt:..GIS 1 t:1<Lu r->1;u1 L::o~.i· ;NAt kl ... 1"0R·r ERS 

_.' •( ,,,. r · t..11 il 1-: 1. J•I,· .:; It/• . ' 1 7(V· 
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DR. SWAN - DIRECT - BY MR. DAVIS -9-

ir-----
i !I 

:·I/ 
2 ii 

A I s.'1w him first on January 15th of 1980·. 

Q 

'II that time? 

,. I A 

What was the reason you were seeing him at 

Well, he came in, complaining of severe 
I 

'5 I 
I 

I I 
' 11 
" ! ii 

ii 
7 11 

I 
'.I 
II 

b ! I 

~ I i . I! 
I 

~ ii 

ii 
tb ii 
i 111 ,., I 

II I . 
I~ I 

I 
' i 

·~ I 
i. ,.., lj 

' 11 
,-., 1! 
I q 
' \i 

ti 11 
I! 
i' , , I! 

' :1 
; '1 

!! 
I~ i I 

1: 
1! 

,~ .11 
j JI 

2b !· ' :1 
ii 

,, II 
I. 
!; 

" II .. , i[ 
I, 

' 
:i 

headaches, and he had fractured his right ann in an 

automobile accident, and the fracture had injured his 

radial nerve. 

He ha.d a paralysis of his right arm, and he 

had pain in that arm, too. 

Q After January of 1980, did you have occasion 

to see him more times? 

A Yes. I saw him off and on for, well, it was 
,. 

precisely a year. I saw him until January 15, 1981. 

Q Did there come a time during the course of 

your seeing Mr. Johnson when you became somewhat 

suspicious of him? 

A Yes. 

Q Exactly what made you suspicious of Mr. 

Johnson? 

A Well, I didn't know it, but on or about the 

time that this Mr. McCutcheon was a patient, his brother, 

Larry McCutcheon, was also a patient: and when we 

billed Larry at a Suffolk address for services rendered, 
. ' 

the statement came back marked "No such address", and my 

,~ i wife has a good 
'1 

memory. She recognized the street addrea, 
u ______________ ., ____ ·-

. ----------··--- ____ , ____ .. ____ -.1 

i 1 'ti IE F. JOU Y & ASSOCIATES 



Di\. SHAN - DlKJ~CT - hY hie DAVIS -10-

,,----------------------------------------------~ 

, i as Mr. Johnson's a.ddres s ; and - -
I 
I 

2 !1 

11 

Q At that ·time you became suspicious that his 

3 Ii name was not Johnson? 

,. I! 
I, 

11 

;~ Ii 

A Yes. 

Q What actions did you take in regards to those 

Ji 
<) :1 suspicions? 

~ 'I 
'! 
.: 

A Well, I had other people by that name that 

& ij came 
I. 
If 
•! 
!• 

119 ii 
Ii 

£:0 ' 
. ' 

i 
,, I . 

' • ,;! . 

2 4 ' 

i 
. ·,i 

MR. BONDURANT: We would object to 

other people. 

THE COURT: Go ahead. 

A There were some other people -- this all 
.. 
' 

happened so fast -- for one reason or another, having 

the need of the same substancei so frankly, I was looking 

around to see who put the finger on me. 

Q What was the substance in question? 

A It's a drug called Dllaudid. 

Q ln regards to the defendant in this case, 

did you finally notify the Portsmouth Detective Bureau 

about your suspicions? 

A Yes. 
, 

Q I'm going to show you, Doctor, a particular 

prescription, and ask you whether or not you can 

identify.this particular prescription? 

·. A That's my prescription blank, and that's my 
2 ~ • i 

jl lL _____________________ _ 

LESLIE F. JOLLY & ASSOCIATES 
REGISTERED PROFES~IONAL REPORTERS 

P(lRTSM(1UTH. Vlf"<GINl.A 2 :no~; A ~ ':) 



-11-

that's my signature. 

Q What is the date on that prescription? 

A September 4, 1980. 

Q Do you recall who you wrote that prescription 

for? 

A Jimmy D. Johnson. 

Q Is that the defendant in this case? 

A Yes, sir. 

Q Is that the name he represented to you on 

that day? 

A Yea. 

Q What was that prescription written for? 
... 
' 

A It was written for Dilaudid, four milligrams. 

It's a pain killer, very closely related to Heroin, I 

understand. 

MR. DAVIS: Your Honor, the Commonwealth 

would move to introduce this prescription into 

evidence at this time. 

THE COURT: The prescription will be 

marked Commonwealth's Exhibit l. 

Q Was he Wlder your care from the time you saw 

him.in January, on Wltil the time you bought ·this 

A Yes. 

LESLIE F. JOLLY & ASSOCIATES 
R£G1::>flf<EO PliOH:SSIONAL REPORTERS 

PCmTSMC>Lfll·t. Vlrl<.~INIA 21705 



LiR. S~·JAN - DIRECT - bY M.~. DAVIS -LL-

Q Were you aware of him being under the care o-;-1 

:
2 any other doctors at that time? 

A I understand he was seeing Dr. Durica ior his 

fractured arm. 

Q I'm going to show you a list of some other 

prescriptions that were in the name of Jimmy McLutcheon, 

and ask if you can identify these drugs for us. 

MR. BONDURANT1 If Your Honor, please, 

we would object to this. What this is, 

apparently, ia. that somewhere along the 

line, some other legal prescription drugs 

were ~ound in his possession. 
r· 

Now, he is not charged with anything 

but wha't he is charged with today, and the 

fact that he has any legal prescriptions in 

his possession, I submit should not be a 

subject of inquiry in ~his case, and cannot 

prove anything. 

THE COURTz All he's asking for so far 

is what the drugs are. 

MR. BONDURANT: He has to introduce evidence 

that has some probative value. 

THE COURT: 

MR. DAVIS: 

You will tie it in later? 

Yes, sir. 

Overruled. 

LESLIE F. JOLLY & ASSOCIATES 
REGISTEf-<ED Pl'<OFESSIONP.L REPORTERS 

f'C"\f?TSM()I ITH Vll~1,.-,lt'JI/" ?'i7<)~) A1 



' DR. SWAN - DIRECT - HY MR. DAVIS -13-

,i-----------------------------·----~ 

1 ii ?-'1R. BONDURANT: He can't tie it in later. 

2
1 He's not charged with possession of these 
I 

drugs. 

I 
• 

1 
THE COURT: He says he will tie it 

! 

' I in later. You may proceed. 
'i /, 

e Ji MR. DAVIS: 

Q Referring to this list, there is a preacriptiol 

Dilaudid on Ap~il 15, 1980. Did you prescribe that 

7 ! 

of 

to him, or would that have been from some other doctor? 

A No; I didn't give him a prescription on 

April 15th of '80. 

Q Had you given him a similar prescription on 
.. ,. 

a date in April? 

A Yes. I gave him one on April 24, 1980. 

Q What was that prescription? 

\6 A For Dilaudid. 

I 
,, .I Q What about item number B on this liat, 
. II 

11 

I 
Clinoril 200? 

i a . I 
I 1i io 11 A Clinoril. 
I 11 
I !: 
j, 0 d Q What type of drug is that? 
. I• 

21 [j A It's one of the newer anti-arthritic·type 
ii 

22 lj drugs. It' a a non-controlled drug. 
: I . 
. 1: 
~:. Ii Q What about the next one. item C? 
.. !, . 

~. \. A Motrin; that's all anti-inflammatory, 

~,II anti-arthritic. non-con.trolled drug. 
!L __ 

LESLIE F. JOLLY & ASSOCIATES 
REGISTll-<ED PkOfloS!::>ll)N/,L kLPORTERS 

POFil SMOUTH. VIF<GINIA 2370t:> 

I 



u;c SWAN - DIRJ~CT - f\Y Nk. DAVIS -14-

, 11r··------- ·--·---------
Pares t-400; that's a strong sedative drug. 

\i 

, _· I 
· 11 

4 l1 

5
11 

6 1; 
. Ii 

1 i I 
' 11 . • I 

i1 
:1 

I Q 'I 
!to I 

t I 

~ ~ i' 
' i 
ko i 
I '1 

~I I 
' 

R2 I 
. 1! 

ti 
Ji 

b ii 
. 1' 

I 11 . I 

~. !i 

Q That was given in August 1980. Had you given 

him a similar type drug? 

A The Parest-10, on August 28th; here's August; 

I wrote a prescription of August 5, 1980, fox Uilaudid, 

and 

Q And again on September 4th? 

A Yes. 

Q Would that be a similar type drug? 

A No. Parest is a sedative. Actually, 

Dilaudid, outside of being a pain killer, is a euphorium, 

not a sedative • It's more of an upper. •.. 
r· 

MR. BONDURANT: Once again, we object 

and move to strike.that o~~. now that it 

has come in. 

THE COUR'f s I don't see where it's. 

any value to this case. I will auatain your 

motion at this time. 

MR. DAVIS: The Commonwealth would, at 

a later time, introduce vials of this evidence. 

The Commonwealth would offer it as a 

motive for using a false name. 

THE COURT: We will see, but at this 

time, it's out. 

~5 l;I ·.L_ .. __ . --
LESLIE F. JOLLY & ASSOCIATES 

•<t ... · 11 Iii I) I 'I« )l'ESSIONl\L REf,JRTERS 
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DR. SWAN - DIRECT - HY MR. DAVIS 
CROSS - BY MR. BONDURANT 

MR. DAVIS1 ----
Q At any time did this man, prior to September 4, 

1980, ever tell you that his proper name was David 

Jimmy Mccutcheon? 

A No, air. 

Q At all times prior to that, did he represent 

to you his name was Jimmy Johnson? 

A Yea. 

HR. DAVISi Answer any questions 

Mr. Bondurant would ask you, air. 

CROSS-EXAMINATION 

EXAMINED BY .. MR. BONDURANT: 

Q Dr. Swan, you say you.first started treating 

this man in January 1980; is that right? 

A Yea, sir. 

Q And you checked into his medical -- took a 

medical hiatory from him, did you not? 

A Yea. 

Q And you found he had been previously treated 

by Dr. Durica for some injuries received in an auto 

! 
1
21 

l accident; is that right? 
i 11 

!
22 

I\ 

2 31 ! 
I/ 

A Yes. 

Q And he came to you because he had, in addition 

some broken bones, he had some neurological damage as a :2· 11 

j2~ ~--:.~s~lt of th• auto accident? 

• , • a 11.~.aOCIA TEI 

1·· .i. !' M• .>11tr~ '.'Ji<• .\r\.lt.'\ ~-)'i70·-., 
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------~---. ··-·-- ---·-·- .---------

A Well, he was complaining of the headaches. 

I'm not sure -- let's see . 

That's right; he had severe headaches? 

A Yes; severe headaches. 

Q Didn't he· also have a fracture of the right 

ann, with paralysis? 

A Right. 

Q Which was the result of neurological damage? 

A Right. 

Q Which was something that Dr. Durica. who is 

an orthopedic surgeon, would refer over to a neurologist? 

A Yes. 

Q What you were treating him for in the nature 

of headaches and paralysis in the right arm was definitely! 

a neurological problem? / 

A 

Regardless of the name he gave you,-11:-'a 

true that Dilaudid was a proper drug to prescribe under 

the circumstances. to relieve some of the pain he was 

experiencing; is that correct? 

A Yes. It was warranted. He stated he was 

allergic co Codeine and Tylenol. 

Q You fotmd objective signs, did you not, that 

he actually did have a history of a fractured arm and 

paralysis in the right ann? 

LESLIE F. JOLLY.&-ASSOCIA 11:~ 
· ··-REG"ISl'J~}'l~\)-.::Rul·E ~-•!:>IONAL fff-PUR"I ERS 
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l.J!~ • S'rlAN - CiWSS - ·BY f.IH.. l.H.HJvURANT -11-

------·------·-------

A Yes, sir. -i 
·so when you prescribed the Dilaudid ·back--.Qn j Q 

January 15, 1900, you continued to refill the prescription! 

at reasonable intervals when needed; is that correct? I 

Yes. air. 

Q And come around September or some time before 

then, you got some information that his 
i 

brother's address I 

and his address were the same, but they were two dif f eren~ 

names? 

A Well, it was much earlier on, that that 

occurred. 

Q And you told the police about it? 

A 

Q And then, as a matter of fact, you later 

learned, did you not, from Mr. Mccutcheon here, that 

hi~ brother had been in.trouble for abusing some drugs; 

and didn't Mr .. McCutcheon tell you he was embarrassed to 

use his brother's name? 

0 As a matter of fact, when you called the 

I 
police and told them that you had these suspicions, iat•r I 

on the police made arrangements with you to send 

somebody over to your office to be in your office at the 

time when you saw Mr. Mccutcheon? 

A No. Actually, the police officer was a patien 

I 

i 
i 

I 
I 

I 
I 
I 

~----·---·-----------·---·----------

LESLIE F. JOLLY & ASSOCIATES 
REGI'.:> I U~UJ l'i-<Ut-E:S0:>JurJAL 1-<Lf'l)RTt.RS 
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LH1~. SHAN - CROSS - J)Y M.R. BONDU1W\JT 

i I·-·--··- --------··---
• I 
:· 1/ of mine. It just happened that their appoinonents 
' :1· 
~ I 

'1

2 '! coincided. It wasn_' t planned. 
:I 

111 Q Didn't he call somebody that was outside? I i, 
~II Waan' t he in there and he called somebody waiting to 

~ i' 
1 ; follow Mr. Mccutcheon? 
, I 

J 
I 
i 
I 
~ . 

i . 
; I 

A The police officer's appointment was on the 

same day as Mr. Mccutcheon. They were not planned. 

Q As far as you know? 

As far as I know. 

-lo-

I . I 

I 

I 

Q 11r. McCutcheon came to you on that day, which 

'; 

"'I; . 
I 

I' 

was the 4th of September? 

A ~ight. 

Q And you saw him, and he was still suffering 

from some of these problems he ha.d before? 

A Right. 

Q And you gave him a prescription introduced 

in evidence, with the name of Johnson on it? 

A Right:. 

ft-- And it was for Dilaudid? 

A Right. 

Q And regardless of the name he gave you, he 

~ecl~d it for his sympton~, did he not? 

A That~ s correct:. 

Q And it didn't matter to you that h~ gave you 

the name of Jimmy D. Johnson when you prescribed it, 

·--------------·-·- -
LESLIE F. JOLLY & ASSOCIATES 
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~o 

lM. SIJAN - CllO:.>S - lit ~1R. lWNDLJj·:.ANT -19-

because he needed it: isn't that correct? 

A Right. 

lj And you were not tricked or in any~ . 

induced in giving him the Dilaudid by him giving you d1e 

name Jimmy D. Johnson? 

A No. 

.Q I sho~ YQ.U. .tll.4. p-rt!&cr1ption with the address 

on here and some writing on there; whose is that; do 

you know? 

A The handwriting? 

Q It's not yours? 

A No. That's probably the pharmacist's. 
' 

Q Yours is in the blue? 

A Right. 

Q Are you testifying from your records on 

Hr. Mccutcheon? 

A The records and recollection. 

I 
I 
I 
I 

I 

I 

Q 

from? 

Could I take a look at what you are teetifying I 

Sure. This. i1i1 a1 complete. edition, and this · 

I is just my notes. 
I 

\f I notice, from looking at your first office 

no't'es, when you first ex~minedhim back on January 15th, 

y·ou did find a right wrie t drop in the right arm; there 

was some atrophy of the muscles, both of which are 

. ·-----·-·· ---·-····-··- --·---- -------·----- --------·-----,-----··------· ---·----·-

',ESLIE F. JOLLY & ASSQCIATE8-
REu1s l l.f.<Ell l'f;<.)I· L.:,,,,,,-,r~Al l'<U'UI~ rE:RS 
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. I/ 

Ii 

· II 

positiv_e-or--oofect:1ve signs or some prohle:m in that 

right ann? 

A '!'here was no doubt he had a bad radial nerve 
II 

. II· . I 

-~ : 
' 

oaralysia in the right a~n .• 

Q And after the September 4. 1980 visit, 
.. 

"•i Mr. Mccutcheon continued to be your patient, did he not? 

~ . 
I 
I; 

I~ 

·' ,. 
" ,1 

I~ I 

. ii 
2 ¢' 

'I I. 
4'! Ii 

:i 

I 
I 

2~ ; ! 
'· ,, 

A Yes. ~ir. 

And he told you, after September 4, 1980, that 

his correct name was Mccutcheon; I believe you already 

tee tified ·to that? 

A Yes, sir. 

Q And when he came to see you on occasions 

after September 4, 1980. he used the name McCutcheon. 

and he presented himself, did he not, with the same 

physical problems and symptoms? 

A Right. 

As he had before? 

A Right. 

Q And you continued to prescribe for him 

Dilaudid, because it was still a proper drug to be 

prescribed under the circumstances, regardless of the 

name? 

A Kigh c. 

MR. BONDUIWff: That's all I have. 

'~·--· --·--------------------------------------~! 
LESLIE F. JOLLY & ASSOCIATES 

REG1::;TEh:ED PHOf-E::;s1u!'<AL REPuRTERS 
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DR. S~lAN - REDIRECT - BY 1'1R. DAVIS -21-

REDIR£CT EXAMINATION 

EXAMINED BY MR. DAVIS: 

Q Were you aware, during the time you were 

treating him, 4uring the month of 1980, that he was 

receiving any Dilaudid or other types of drugs from 

other physicians? 

A No, sir. The only one I was aware of that 

might be prescribing for him was Dr. Durica. 

Q If you had known that the defendant was 

getting other drugs from other doctors, would that 

perhaps have changed the type of prescriptions you were 

·~iving him? .. 
r 

A If I had known he was.getting any of the 

.ame drugs I was prescribing for him, yes; different 

lrugs, no. 

MR. BONDURANT: I reove to strike that. 

TIIE COURT: I understand his procedure. 

I don't think it's necessary to answer, because 

the answer is obvious to.me. 

MR. DAVIS: 

Q Is there any way for you to check on a patient, 

other than by his name, to know whether he is receiving 

drugs from anywhere else? 

A No, sir. 

MR. DAVIS: I have nothing else .. 
·---------· 

LESLIE F. JOLLY & ASSOCIATES 
REC.tSTt::kl~l) Pf<OFESSIONAL f<l:t-'ORl ERS 
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DR. ~WAN - RECROSS -- liY MR. HOtWUkANT 

RECROSS-EXAMINATION 

EXAMINED BY MR. BONDURANT: 

_;, ,' Q You didn't check and didn't have any reason 
'; 

•1 ! to check in this case, with a clearing house? 
1 l 

A Unfortunately, there is no such thing. It 
'i 

would save us all a lot of grief. 

Q What Mr. Davis just said to you, then, if 

-22-
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name, you would have checked it out? 

A No, air. He was talking about if I knew of 

any other doctors that were treating Mr. Mccutcheon. 

Q ~at doesn't have anything to dowith whether 

he used his name or another name. 

A You asked the question • 

THE COURT: I don't think the doctor 

would prescribe it, knowing another doctor 

had prescribed.it, because that would be a 
double dose. 

MR. BONDURANT: That's common sense • 

TIIE COURT: --- That's what the whole thing 

is, common sense. 

MR. DAVIS: The only way he could check 

with the other doctors is to use the patient's 

name. 

THE COURT: He said he didn't check a 

L'-------------------.. -------------------- -·- -- -·-· -----· ------------------
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BEti GOLDBLATT - DIRECT - BY HR. DAVIS 

clearing house, because there is no 

clearing house. 

MR. BONDURANT1 That's all. 

* * * * * * * * * 

BEN GOLDBLATT, Witness called by Attorney 

for the Commonwealth, having been first 

duly sworn, was examined and testified as 

follows: 

DIRECT EXAMINATION 

EXAMINED BY MR. DAVIS: 

Q Please state your name for the record, please. 

A Ben Goldblatt. 
-· 
' 

Q What ia your profession? 

A Pharmacist. 

Q And where is your phannacy located? 

A Naval Phannacy, 4714 Portsmouth Boulevard. 

Q Ia that in the City of Portsmouth? 

A Yes. 

Q Were you working in that location on 

S.eptember 4, 1980, as a pharmacist? 

A Yes. 

Q I'm going to show you Commonwealth's Exhibit 
I I 

"!: Number 1, and ask you whether or not you can identify 
' ,, 
' this item. 

~: ' 
I " I , ____ _ 

I 
l 

A I filled this. 
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1H~N GOLDBLATT - DIKECT - IJY l'tH.. DAVIS -24-

---- . --------- ---------

Q And what did you give for this prescription, 

sir? 

A Dilaudid, 400 milligrams. 

Q Is that a drug which requires a prescription? 

A Yes, it does; a Class II drug. 

Q Did you actually see the person who you gave 

these drugs to? 

A No. I filled them, and the clerk takes care 

of the prescriptions. I don't pay attention to 

individuals. 

Q Do you recall who the clerk was on this day? 

A Sir? . .... 
r 

Q Do you recall who the clerk was on that day? 

A Kathy Parker. I 
I 

Q And were you familiar with that name before? 

A No. 

Q With the name on this prescription? 

A (Witness shakes head in the negative.) 

MR. DAVIS: Answer any questions 

Mr. Bondurant would ask you. 

MR. BONDURANT: No questions. 

* * * * * * * * * 

'.f: 
~--------
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KATHY i'ARKER - DIRECT - HY lil~. !JAVIS -'.!,)-

KA.TtIY PARKER, Witness called by Attorney 

for the Commonwealth, having been first 

duly sworn, was examined and testified as 

follows: 

DIRECT EXAMINATION 

EXAMINED BY MR. DAVIS: 

Q Would you please state your name for the 

Court. 

A Kathy Parker. 

Q Back in September of 1980, where were you 

employed? 

A _Naval Pharmacy. 

Q Is that the same pharmacy at which Mr. 

qc>ldblat~ is a J>harmacist:? 

A Yes, it is. 

Q That is located on Portsmouth Boulevard, 

in the City of Portsmouth? 

A Right. 

Q I'm going to show you Conunonwealth's Exhibit 

Nurrilier l, and ask you whether or not you can identify 

- this particular prescription? 

A Yes. 

~ And do you recall who gave you this 

prescription? 

A Yes. 

L'. ----- .• ····--· - ·------ - __________ ... 
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VJ .... TllY PARKci~ - OlRJ::CT - HY HI\. DAVIS 
CROSS - BY MR. BONDURANT 

Q Is that person in the courtroom today? 

A Yes. 

Q Would you please point him out? 

A Sitting over there. 

THE COURT: Which one is it? 

A The one in the jacket. 

THE COURT: Let the record show she 

identified the defendant. 

MR. DAVIS: 

Q Is there any doubt in your mind that that 

is the person who presented you that prescription? 

A No. 
,, 

' 
Q After he handed you that prescription, what 

did you do with it? 

A Gave it to the pharmacist. 

Q Did you receive something back 'from the 

pharmacist? 

A The prescription. 

Q Who did you give that to? 

A This guy. (Indicating defendant.) 

MR. DAVIS: Answer any questions 

Mr. Bondurant would have. 

CROSS-EXAMINATION 

EXAMINED BY MR. BONDURANT: 

Q Were there some police in there? 

·---·-----
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KATHY PARKJ~R - CROSS - BY ~1K. i>OI·mURANT 
DETECTIVE TURNER - DIRECT - BY MR. DAVIS 

I -· -- --- -------- -- . -· -- ----·- ---- -· -·---------
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A Not that I know of. 

Q Detectives or anybody? 

A Not that I know of. 

Q Was anybody in there that you know of, 

except you and Mr. Goldblatt and this man? 

A Just customers. 

MR. BONDURANT: That's all I have. 

* * * * * * * * * 
DETECTIVE J. C. TURNER, Witness called by 

Attorney for the Commonwealth, having been 

first duly sworn, was examined and testified 

as follows: 
' 

DIRECT EXAMINATION 

EXAMINED BY MR. DAVIS: 

Q Please state your name for the record. 

A Detective J. C. Turner, assigned to Vice 

and Narcotics Squad, Portsmouth Police Department. 

Q Were you so assigned last September of 19807 

A Yes, sir, I was. 

Q On that date did you have the occasion to be 

in the progress of an investigation of the defendant in 

this case? 

A Yes, sir, I was. 

Q Tell the Court what action you took on 

2f :i september 
11 
u_ _____ _ 

4th in regards to your investigation. 

·--~ --.. ----- .. ·-----· -·---------
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A Detective Slaughter received a phone call .fro~-1 

Dr. Swan that a subject was there to purchase a 

prescription. Ile had gone to see the doctor and got a 

prescription. 

Myself and several other detectives in the 

squad put a surveillance on the doctor's office, and 

when the defendant come out and got in his vehicle and 

proceeded to leave, we received a phone call as soon as 

he left the doctor's office that a prescription had been 

given to the defendant. 

We followed him, and he went to the Naval 

Pharmacy ri.~ht down the street, on Portsmouth Boulevard. 

I went inside and acted as if I were shopping 

around. The defendant had already given the clerk the 

prescription. 

I waited around. It was about five or six 

minutes, maybe a little bit longer, the clerk called the 

name of Mr. Johnson. 

The defendant, Mr.· McCutcheon walked up and 

paid for a prescription and walked outside, and when we 

stopped him in his vehicle, he was getting in his 

vehicle outside the pharmacy. 

Q Who stopped him? 

A Detective Hartung and myself. 

Q Was Detective Fremd there? 

------·-----·-·--------
LESLIE F. JOLLY & ASSOCIATES 
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TURNER - DIRECT - BY MR. DAVIS 

. it es. We originally stopped him and several 
i ii 
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detectives from a distance off approached. 

Q At that time did you have an opportunity to 

see Conunonwealth's Exhibit Number 1 -- no, you wouldn't 

have seen this -- did you find something? What actions 

did you take, once you approached the defendant? 

A I approached him, advised him who I was 

police officers -- we were conducting an investigation. 

This was approximately two p.m. 

I approached him and advised him who I was, 
')I ii 

11 

' rl and asked him what was in the pill bottle he had just 

J \'I· gotten. 
I . 
I 
; 

He took it out and said, "I didn't know I 

broke the law. I did use a false name." 

He goc out of the vehicle and we patted him 

-29-

~ 
I 

down and made sure he had no weapons on him or anything. 

Q Did he later give you consent to search his 

automobile? 

A Yes, he did. He handed the pill bottle, the 

vial he had just had filled, to Detective Hartung, and 

it had the name on there, Mr. Johnson -- let me see --

the exact name he used on it is, I think it was, James 

Johnson. 

Q 

A 

It was not the proper name? 

No, sir, it was not. We asked him for consent 

LESLIE F. JOLLY & ASSOCIATES 
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DET~Cl'IVE TURNER - DIRECT - BY MR. DAVIS -30-
CROSS - BY MR. BONDURANT 

to search his autot110bile, and he did.consent to the 

search of the vehicle. 

THE COURT: Any question about the 

permission? 

MR. BONDURANT: Yes, sir. 

CROSS-EXAMINATION ---------
EXAMINED BY MR. BONDURANT: 

Q Detective Turner, I believe you say that you 

were inst.de the drur, store; is that right? 

A Yes, sir, I was. 

Q And you were acting on a call that you had 

gotten front. Dr. Swan's office? 
r· 

A Yes, sir. 

Q Have you gotten the call? 

A It come through the dispatcher. 

Q You waited outside and saw Mr. McCutcheon 

come out, and followed him to the Na.va.l Pharmacy? 

A Yes. 

Q You went inside and acted like you were 

shopping around? 

,\ 'i 

l : I 

21 :: 

"t ! ; 
< ; : 

I : 

A Yes, air. 

Q Somebody called out, Mr. Johnson? 

THE ·COURT: How about going into 

the consent to search. 

,l 1 MR. BONDURANT: 

11~ -- I was also trying to get 

1 
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to the arrest. 

THE COURT: We are talking about 

the consent to sea~ch. 

MR. BONDURANT: 

Q Had you arrtisted him when you asked to search 

his car? 

A Yes, sir. He had :been arrested and advised 

of his rights, orally. 

Q Now, when did you arrest him, as soon as you 
I 

walked up to his car? 

A Once he handed Detective Hartung the pill 

vial with the little bag that had the name on there of 
.. 
' 

a fictitious name. 

Q What did you say, "You are under arrest"? 

A I couldn't swear to it, but I believe 

Detective Hartung placed him under arrest at that time, 

and advised him of his rights. 

Q Are you sure of that? 

A I remember him arresting him and advising him 

of his rights. 

After he handed him the vial, Detective 

Hartung looked at it, and it was in my presence with 

Decective Fremd. 

Q Detective Hartung··said, "You are under arrest" l i: 

[ :: and read him his rights? ~ 
~ . 

----------··-····· ·- ···--·--- ·-·------·-------·---------- ·-------------~ ... . 
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DE'l'LCTIVJ:.: TURNER - CH.OSS - UY MR. BONDURANT -J:l.-

Q Isn't it true that one of you -- I don't know 

which one -- said to him, ''We want to search your car. 
i. 

We have a right to search it anyway"? 

A No, sir. We told him we would like to search 
11 
I 

6 ', his vehicle. and asked him would he give us consent to 

I h I' 

24 

search his vehicle. 

Q Did he have any guns anywhere around? 

A He had one. 

Q That's what you found later on. in the 

trunk? 

A Yes, sir . 
.. 
' 

Q You had him under arrest, in your control and 

custody. · didn' t you 1 

A Yes. 

MR. DAVIS: It's not a question of a 

search incident to an arrest; it's a question 

of consent to search. 

THE COURT: I think that's what he's ---
going into. 

MR. BONDURANT: 

Q You had him in your custody, and you could 

have taken him downtown? 

A Yes. 

Q And vou ~·mald have gotten a search warrant? 

ll.!:>Lll t-. JOLLY & ASSOCIATES 
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A Yes, sir. 

Q Actually, you could have gotten a search 

warrant before that. time? 

A Yea, air. 

Q You had time to? 

A Yes, sir. 

Q Didn't somebody tell him that you all could 

have gotten a search warrant, and he might as well let 

you search anyway? 

A No, sir. I don't recall that. We arrested 

him and advised him of his rights and asked for consent 

to search his vehicle, ·because there was an ongoing 

investigation prior to this. 

Q And you thought he might have some other 

drugs in the car? 

A Yes, sir; and he consented to the search, 

and we recovered other drugs in the vehicle. 

Q What did he say? 

A After we advised him of his rights and 

explained to him the consent, that he did not have to 

consent to the search if he didn't want us to search 

the car, we couldn't; and if he wanted us to search 

his car, we would have to have consent from him; and 

he said, "Yes; you can search· my vehicle"; and at that 

time he give us the keys and we opened the trunk. 
2,.~ :i 

I' 
I ~---'-
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DETECTIVE TURNER - CROSS - BY MR. BONDU!W~T -34-

He moved away from the vehicle, and a couple 

of detectives went into the vehicle, and one went to 

the rear and one to the trunk. 

Q 

A 

Q 

A 

Q 

A 

you have 

You didn't advise him of his rights,_ did you? 

No; Detective Hartung 

Did he read it or do it orally? 

Orally. 

Do you kn<>W what he advised him of? 

Yea, air; you have a right to remain silent; 
. \ 

a right to have an attorney free, if you cannot 

afford one. Do you understand these rights fully, and 

do you hav~. any questions about these rightai and he 

said no. He explained his rights. He knew his rights. 

He was aware of them. 

Q He understood them? 

A Yes. 

Q Ia that when you all said, "Can we search 

your car?" 

A We asked for consent afterwards; yea, sir. 

Q Did he ask for a lawyer? 

A No, sir; not Wltil later on in the· 

investigation; and once he was at headquarters, he was 

advised of his rights per the PD form; that he had the 

right to remain silent; that anything he said could be 

used against him in a court of law; and that he had a 

LESLIE F. JOLLY & ASSOCIATES 
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MR. BONDURANT: That's all the questions 

I have. l would like t:o put Mr. HcCutcheon 

on to testify to what happened. 

* * * * * * * * * 
DAVID J. McCUTCHEON, Defenda'nt, having been 

first duly sworn, was examined and testified 

as follows: 

'I 
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DlltECT 1~Xl\: iINA'l'ION 

EXN'1INED BY MR. DAVIS: 

Q Detective Turner, at the time of the search 

of the car, you testified that Detective Hartung had 

received the prescription vial from him? 

A Yes, sir. 

Q Did he keep that in his possession until 

Detective Fremd arrived on the scene? 

A Yes. sir. Everybody converged on the subject 

at one time. I was already out on foot, along with 

Detective Hartung. 

He had gotten the pill vial and looked at it 

and handed it over to Detective Fremd. because he was 

designated as evidence man. 

---------------------------
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, 
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... ·---·-- -··---------

Q Waa it opened before that time? 
----1 

ever up 

A No, sir. 

Q Did Detective Frernd also search t:he trunk? 

A Yes, sir. He recovered all the items that 

were seized from the vehicle. 

Q Is the person you had all the contact with 

in the courtroom today? 

A Yes, sir; in the brown leather coat, sitting 

at defense table. 

MR. DAVIS: Answer any questions 

Mr. Bondurant would have for you. 

CROSS-EXAHINATION 

EXAMINED BY HR. BONDURANT: 

Q Ba.ck to where we were when you were in the 

drug store there, I believe you followed him out after 

you had seen him go up to the counter, pay the money 

and get the prescription? 

. A Yes • 

Q And he sat in his car? 

A He was approaching his vehicle. ·1 had walked 

to the door and was waiting for him to ge~ into his car. 

Q So you got him before he got .there? 
I 

A Ile was getting in the car, in the process of 

getting in the front seat. ·. 

Q And you intercepted him and surrounded him? 

LESLIE F. JOLLY & ASSOCIATES 
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,\ A Yes. I I 
I I 

Q You told him he was under arrest; you asked I 
I 
I 
I 

him what was in those pills? I 

A Yea. 

Q And he voluntarily 

A He stated he <lidn' t know he was breaking the 

I· law. I 

Q That's when you all had guns trained on him? 

A Yes, sir. 
I !; 

Q How many? I 

I : 
I; , 

I 
I 

A I believe there were four of us. The 
.I 

reason 

we had the guns out --

Q I'm not asking you the reason why. I'm 

asking you if you did it. 

A Yes. 

Q It was after that, I believe, that the rights 

1 J ' were given and you searched the car? 

'r 
A After the conRent; yes, sir. 

I () I'm not tsure what you just said about , .. 

Detective Hartung and D~tcctive Fremd, who did what in 

the way of the search. First of all, they went in the 

trunk; right; they got his keys and went in the trunk 

i' 
,. of his car? 

A They opened all four doors of the car. The 

defendant by them was placed some distance from the· car. 
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where he couldn't get nothing in the car. 

I looked in the driver's seat, behind the 

steei;ing wheel. I looked right in the immediate area 

where he was sitting. 

Detectives Hartung and Fremd went to the rear 

of the vehicle. 

Q You don't know what they saw with their own 

eyes? 

A ifo, sir; not until I finished my search of 

the inside of the vehicle. 

Q So when you wtmt around to the back. Hartung 

and Frem<l had retrieved something? 

A Yes, sir. They left it out. They took 

photographs as the stuff was laying in the car. 

Q What did they do with it now? 

A What do you mean? 

Q You said something about Fremd was the 

evidence man, and Hartung got some stuff and gave it to 

Fremd. 

A The only thing Hartung handled was the pill 

vial which the defendant handed him. When they opened 

the trunk, they found the marijuana and photographs were 

taken, and the evidence man collected the evidence. 

Q Who was the evidence man? 

A Detective Skip Fremd. 

A3tf 
>' Ll '-'• 
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So Fremd is actually the one who took the t 

·i ... 
l . 

Q 
I 

I 
I , evidence in his possession? 

! 
i A Yes, sir. 

Q The only thing you were testifying to 

earlier, to Mr. Davis, is that the prescription drug 

I" 
was handed not to you. but to Hartung? 

' A Yea. 

Q And Hartung took it in his hand and gave it 

to Fremd? 
'i 
I 

10 
A L Yes. 

.: 

'' 
:j 

Q 

'! 

You assume that? 

I~ A No, sir. I saw that. 

' , Q 11 
'I 
:1 

Did it all happen in one transaction? 

l. :i A 
!I Yes, air. I was standing there alongside. 
:I 
'I 

l ~ Q One more time, who actually searched the 

l !: trunk? 

A Detectives Hartung and Fremd. I was the 

, , photographer. I took the pictures as the stuff was 

, , pointed out. 

MR. BONDURANT: That's all the questions --------
I have. 

2 . THE COURT: Return to the witness 

room, and do not di8cuss the case with 
I 
I 

I 

anybody until it's over. 

* * * * * * * * * 
l ------ ------- ------·· ···---· -·- ·-- -----·-··--·----··--·-------._A:_,_?PJ . 
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I' 

1
! DETECTIVE H. L. FREMD, Witness called by 

, I 

~· ! 
' 
' ii 

-, q ,, 

1 

I 

11 , 

I 4 

~ 1 

Attorney for the Cormnonwealth, having been 

first duly sworn, was examined and testified 

as follows: 

DI~.ECT EXAMINATION 

EXAMINED BY MR. DAVIS: 

Q Please state your name. 

A Detective H. L. Fremd, II; assigned to 

Vice and Narcotics Squad, Portsmouth Police. 

Q Were you so assigned last September 4, 1980? 

A Yes, I was. 

Q On that day did you have occasion to become 

involved in the investigation of the defendant in this 

case? 

A Yes , I did; Mr . Mc Cu tcheon .--. 

Q Did that bring you to the Naval Phannacy 

in the City of Portsmouth? 

A ·Yes, it.did. 

Q Did you have the opportunity to conduct a 

search of the defendant's vehicle? 

A Yes, I did. 

-42-

Q First of all, I'm going to ask you to identify 

this photograph, what it shows. Can you identify what 

this photograph shows? 

A Yes. This is a view of the trunk of 

' ---------------- ---·-----·· -~-·-·· --·- - ·------ -· ·-------------
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Mr. McCutcheon'a car. 

Q Look at the bag in there. Is that how the 

bag was when you first went in the car? 

A Yea, it was. 

Q Is this the left corner of the trunk? 

A If you stand '&t the rear of the vehicle, 

it's the left corner of the rear of the vehicle. 

MR. DAVIS: The Commonwealth would 

·move to introduce this photograph,,Your 

Honor. 

THE COURT: Commonwealth's Exhibit 2. 

t!R· DAVIS: 

Q Prior to searching the trunk, did you 

receive a vial from Detective Hartung? 

A Yes, I did. 

Q And tell the Judge how that transaction took 

place. 

A Myself and Detective Hartung were stationed 

outside the Naval Pharmacy, right after Mr. Mccutcheon 

went into it. 

We followed him from the doctor's office 

over to the pharmacy, and we parked on the same side of 

the street, approximately a hundred feet from his vehicle 

and watched him go in; and as he came out, we approached 

LESLIE F. JOLLY & ASSOCIATES 
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inside, and we placed him under arrest, and the pills 

a. pill vial which was bought there at the pharmacy 

was inside the pharmacy ~ag in hie left pocket, and was 

taken out, given to Detective Hartungi and in turn he 

gave it to me. We were all standing right there. 

Q Did you see it when it was given to 

Detective Hartung? 

A Yes. 

Q Do you have that with you today? 

A Yes, I do. 

Q Do you have the prescription vial that you 

recovered from the defendant? 

A Yea; this envelope here marked number one 

contains the vial with thirty-one pills. 

Q Would you please open that up, Detective? 

(Witnaaa opens envelope.) 

Q Did you keep it in your exclusive control 

from the time you received it? 

A Yes. I retained it in my custody, personally 

packaged it and took it to the Crime Lab in Norfolk, 

where I picked it up again. 

Q Did you receive a drug analysis on that vial? 

A Yes, I did. 

MR. DAVIS: Your Honor, the 

Commonwealth at this time would move to 

"-------------------·------- --
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I , ______________ c_a_o_s_s_-_B_Y_MR_._B_o_N_om_w_n __ _ 
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i, I 
1 • 1 

, • I 

~ I 
I 

ti I 
'1 

:1 

7 ii 
11 
I 

introduce the prescription vial in the name 

of Jimmy D. Johnson, dated September 4, 1980, 

Naval Pharmacy. 

MR. BONDURANT: Could I ask the Officer a 

couple of questions? 

THE COURT: Yes. Thia will be 

Commonwealth's Exhibit Number 3. 

-45-
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Q Detective Fremd, did you, in the course of 

I 
i 

searchine that bag. ha.ve the occasion to find some other 

pill bottles? 

A Yes, I di<l. 

Q Do you have thostt vials with you? 

A Yea. I do. 

MR. BOtmURANT: We object again. He is 

not charged with anything else. 

THE COURT: I think he has a good 

reason. I would like to know whose names 

were on them. 

NR. BOtmURANT: I don't think it matters 

whose name was on them. All it docs is put 

innuendo on top of innuendo. 

First of all, his name is on them, but 

even if somebody else's name was on them, he 

is not charged with it. It's prejudicial 

to let something like this in. 

THE COURT: Whose name is on them? 

~!R. DAVIS: Jimmy HcCutcheon, David 

Mccutcheon, .. _Jim.my McCutcheon and Mr. Mccutcheon. 

THE COURT: All right. I won't let them 

in. I have got what I wanted to know. 

HR. BONDURANT: We ar~ not contesting that 

hie name is McCutcheon anyway. 
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TIIE COURT: That's al 1 right. I wi 11 ------
sustain the motion. 

MR. DAVIS: I would argue they are more -------

-1 

I 
I 
I 

than bottles. The Commonwealth's position is, 
i 

I 
these bottles are all prescriptions which I 

I 

Dr. Swan has testified to as to the nature of 

the drugs. 

THE COURT: He has already tefltified that's 

the whole thing. 

MR. DAVIS: These are all from separate --·----, 

physicianR, anrl I believe they are incriminating 

and material to this matter. 

THE COURT: I sustain the objection. 

MR. DAVIS: 

Q Did you also find other things th.'lt were not 

in vials? 

A Also in the bag was a Spanish made .25 caliber 

semi-automatic ·pistol. 

Objection. 

THE COURT: Sustained. ------·----
MR. DAVIS: ---- The charge involved, we 

have various items which 11re known to be 

used in the drug trade, and obviougly, very 

much one of these is a pistol, along with 

the calculator and other paraphernalia; and 

. -------------·--······--- ·--· -·-·---~-- .. ···-··--· .. -·-·---·-·· ... -····-··------------·~-----· -;at\-----
""~~~~:~~.~~~;~~ ~N~,:~~:~~~~HS A""' 
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\'I the Conunonwealth would move to introduce 

1 
t :j 

l :j · this in evidence. 

I 

J 
I 

, , 

'I 
1 I' ., 

:i 

I· 
I 
I 

. •, 

i TI Ir: COURT: It's locked in his trunk, ·-··---
and I don't know if he will ever get it back, 

but it'u not µroper at this tim~. 

~fR. DAVIS: It was in tile trunk with the 

marijuana and the pilla. 

THE COURT: 1 Htll sustain the objection. 

~m. DAVI::>: --------' 

Q Did you find a.nythin13 else in the trunk? 

A I found a1o·ocher vials of empty bottles with 

names on them. 

Q lJhat names were on those bottles? 

A One from Dr. Sutclan, in the namo of 

Mr. !kCutcheon, and .-moth~r one froi;1 Dr. Sutelan in the 

name of J. D. McCutcht!on. 

mt. BOND !J~\UT: Objection again. 

THE COURT: I have got the picture. 

I won't let them in. Sustained. 

MR. DAVIS: 

Q Did you find the bag that the drugs were 

purchased in? 

A ·Yes. \Jhcu the drugs were handed to me, 

they were inside the bag, thiB prescription ~ag, from 
~ . . ' 

the ;-iharrnacy, which I ini tiale<l, and also the receipt ~ _ tAY 
LESLIE F. JOLLY & ASSOCIATES 



" I 'I 

I 
' 

4· 

. ' 

r 

l{, 
.I 
II 

" I 
11 I 

·1 

'" 

1 ) 

rl 
14 

., ,, 

' 
"' ! 

!' 

11 

L 

'" 

r 
I 
l 
[ 
I 

DE'fECTl VE Fl{EHV - .kLUlRECT - HY .f'iR. 
RECROSS - RY MR. 

DAVIS 

BOND UP.ANT 
-54-

from the pharmacy. 
---------\ 

I 

I 

Showing the purchase price of the drugs? Q 

A Yes. 

MR. DAVIS: The Commonwealth would 

introduce these, Your Honor . 

nm COURT: Conunonwealt:h'~ Exhibit 7. 

MR. DAVIS: 

Q Whose car were all these things found in? 

A These were found in the vehicle, 1973 Lincoln,, 

four-door, Virginia licenst! lJNW-636, registered to 

J. D. McCutcheon, tht! on'~ he was operating. 

Q Is this the pc.nwn who was at the car when 

you searched it? 

A Yea, sir; Mr. l1cCutcheon. 

Q This all happened in the City of Portsmouth? 

A Yes, it di<l. 

NR. DAVIS: Answer any qu~stions 

Hr. Bondurant may have. 

liliCH.OSS-l~XAHINATIOH 

EXAMINED I3Y MR. HONDURAHT: 

Q How do you know it was registered to 

Mr. Mccutcheon? 

A I ran a registration check at the time of the 

search. \le are required -- ·any vehicles we take into 

L '---~ustody_:~d- i:po~~~~s~i~w.~~~;:::~:~~:::.l ~ut a_:~? 
1 •1 , 1 1 t- 11 , 1 1 • 11 · , 1 r 1 i r. . · : · / 1 ~ • • 
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v:ehicle impound report, required by our policy and 

procedure; and I checked the registration on the car, 

and it was registered to Mr. McCut:cheon. 

Q You saw the registration? 

A Yes, sir. 

Q You don't know how many people had access to 

it; you don't know how many people besides him had 

access to it, do you? 

A I have no idea. 

Q When you went in the trunk, you showed us a 

photograph of a clean, empty trunk, with a bag in it.and 

a Co; correct? 

A No. 

Q You didn't show me that photograph? 

A I didn't show you a picture of a clean, 

empty trunk. You are just looking at one corner of the 

trunk. It shows at least four other items in there. 

Q Actually, there were a lot more than that in 

there? 

A You are looking at a portion, wires, CB and 

funnel. 

Q Wasn't there a bunch of plumbing tools filling 

I 
I 
I 
I 

'· up the trunk, too? 

A Yes. The rest of the trunk had a lot of . 

-tA~ other stuff in it. 
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Q Didn't you move it? 

A No. If you look at the picture, you can see 

where one picture starts and the other one lets off. 

So the bag waan'c attempted to be hidden 

a\TaY or St!creted'l 

A No, sir. 

Q It was just sitting there like that? 

A Yes. 

Q I believe you said that you took these four 

bags of marijuana and put a tape, lengthwise around each 

one? 

A I just taµe<l chem up and put them in the 

bag. The lab chemist woulJ tape it up again. 

Q Didn't you writo all this ~ricing on here? 

A rly writing is undt.!rnea th. You can barely 

see it. TI1ey sealed it again. 

Q The Hon it and the lab numbers·are not yours? 

A No. 

Q That is one and a half ounces, approximately? 

A Whatever way it's stated on the lab repo,rt; 

I don't weigh it. 

Q And in your experience as a detective, what 

department are you in? 

A I'm with the 

''• .t I 1.11 ::,. · .;, ·r_: • • •. ·', 
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A I'm in plain clothes division. I'm assigned 

to Vice and Narcotics. 

Q In your experience in the Vice and Narcotics 

Squad, that isn't an unusual amount for a person who 

uses marijuana to have. i8 it? 

A It's hard to say. I see so many different 

amounts. 

Q Would you call these nickul bags? 

A Ho, sir. A nickel bag is usually -- those 

are nickel and dime bags. 

Q This is a larg~r bag? 

A Yes. 

Q It may just be me, but it looks like these are 

different sizes? 

A Yes. They look different to me, too. 

Q They are not all the exact same size? 

A No, sir. 

Q In other words, the total amount, whatever it 

is, isn't divided into four equal divisions, from what 

you can eyeball? 

A I see such a variety of different bags. 

THE COURT: He is talking about are 

these equally distributed. 

A No, sir. They don't appear to be. 

t,1, . ' , ... 
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' 1 I 
il 
i/ 

MR. BONDURANT: 

, ! 
I 

' ' 
Q And you kept both the bags of marijuana and 

l 
I 
I 

the prescription drugs in your possession, and when did I 
you take it to the lab? 

A I will have to check my signature on the 

custody. I turned them over to the lab on the 

twenty-third. 

Q September 23, 1980? 

A Yes. 

10 Q Between September 4, 1980 and September 23, 

11 i 1980, where were they kept? 

i 
I; I 

i 

,,, .! 
. . I . 

I 

A We have a locked supply room up in the 

detective bureau, and at that time we had individual 

lockers, similar to what you might see in an airport, 

and they might have only one key to that; and I placed 

it in there and kept the key with me at all times. 

Q You put them in your locker and kept the 

key with you? 

A Yes, sir. 

" .No one else had access to it? 

A No one else can get to it. 

Q You took them directly to the lab and kept 

them in your personal pos~ession until that time? 

A When I took them from the locker. 

Q 

I 

I 

' i 
' 
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A I have to again check the.return. I picked 

them up from the chemist on 10/27/80. 

Q Is this your initial right here? 

A ~o. that is not. That's the certificate. 

The inicial is up there, usually, when it's received 

by the clerk of the court. 

Q Ia there anyt~ling on here to show when you 

picked them up on 10/27/80? 

A No. 

That's your own rc!cord'/ 

A This is a copy of the request, with the 

signature. 

Q You signed on~ when you put it in and one 

when you took it out? 

A . Y~s. It shows chain of custody while going 

to the lab for services. 

Q And you ktipt tlieUl in your possesoion until 

you brought them to court? 

A No, sir. Wh~n they are brought back from the 

lab, they are then turned in to property and evidence. 

Q · And they ~re held there under somebody's 

supervision? 

A Yes. 'fhe procedure iB the people who run 

property and evidenct!, each time they are removed, they 

mu8t be signed out. 
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Q And you picked them up and brought them here? 

A I did at low court. In high court, they are 

,, brought over heru. 

Q Do you have tlic rt:giatration to the motor 

vehicle that you teHtified about? 

'b I don't b~licve so. I b~lieve the only 

thing I have is my ot-m copy that I rnade of the impound 

sheet. 

Let me check ~or a second. No, I don't. 

ll,(1; I I just looked at it at the ti~e. 
•' 

11 
11 .I Q Was it a current re~istration; do you recall? 

I 
I 

I 

11:· 
A I would at>surne so. I d.on't recall. I do 

I 

\j 
recall running it on the cornput:t.!r &.nd it c01r.ing back 

lil; current in his naL!le. thn>ugh mrv. 
I i 
! !i 

1'• Q l.nd when you all llt>ked him would he volunteer 

·:tJ 
to let you search his trunk, he said all right, go 

I 

1!1 ahtad; is that right? 
I 
! 

l k 

HR. BONDURAtrr: That's all I have. 
'i~ 
I 

I * * * * * * * * * ··/. 

2. 1. 
MR. DAVIS: Cs)[lnnonweal th would rest, --.....,.------

I Your Honor. 
2i2 
I 

i-1 ~ 
MR. llONDlm.AHT: 'Your lionor, we move to 

strike the Co1muonwea 1th·' s evidence. first of 
i• 

~-, all, on the first charge of obtaining Hydromorphone, 

LESLIE F. JOLLY & ASSOCIATES 
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a Schedule II drug, by false name. 

Your Honor, the statute makes it against 

the law to -- "It shall be unlawful for any 

person to obtain or attempt to obtain any 

drug, or attempt to procure the prescription 

of any controlled substance or marijuana, by 

the use of a false name or the giving of a 

false name or false address." 

THE COURT: He did both, apparently. 

I' The evidence before me is that he used a false 

11 I name and a false address, and that was one 
I 

thing that brought it to -- maybe he didn '·t 

.i 
use a false address.~ 

i 
'! MR. BONDURANT: I think his brother used the 

false address. 

The point is that the doctor testified, 

and the Commonwealth has got to carry the burden 

all the way, and I don't think there is any 

question he used a false name. 

However. the Commonwealth has to prove 

that he obtained the drug by using a false name, 

and Dr. Swan has clearly testified that the 
2 •· 

fact that he used his name did not in any way , , 

have anything to do with him giving the drug, , -

because as a matter of fact, he gave him the 

c ------------------·-- ------··----·-·--- -·-·--·- ·----------·--····-----·-·-------. --r...-Pl-­
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same drug afterwards, when he used his real 

name, Mccutcheon. 

THE COURT: The whole thing, though, 

he was taking the same drug from another 

doctor. Dr. Swan testified to that. He was 

getting it from Dr. Durica. 

I didn't let all the vials· come in, but 

it was obvioua what he was doing. He certainlj 

got it from Dr. Durica and from Dr. Swan; and 

your motion to strike is overruled. 

MR. BONDURANT: There is no evidence in this 

record that he was getting it from Dr. Durica, 

other than before he came to Dr. Swan. 

THE COURT: The evidence before me, he 

gave a false name to get the drugs. That is 

the evidence before me. 

He gave a name of Johnson. and his name 

is HcCutcheon; arid that was a false name. 

MR. BONDURANT: All right, sir. In addition, 

we move to strike the evidence as to the felony 

charge. 

THE COURT: I agree with you. I don't 

think that's enough marijuana. I think anybody 

could smoke it up in a few minutes. I don't 

think it's enough for a felony, and I 
agree~~I 
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you there. 

I will sustain the motion to strike as 

to the intent to distribute. 

MR. BONDURANT: I want to put my client on. 

but I would like to call Dr. Swan back. 

THE COURT: I think probably your defense --

well. I'm not saying what your defense is -- but 

what you have brought out so far would probably 

go to the mitigating circumstances. 

If you want the record from Mrs. Jolly, I 

think she's got the record there, instead of 

calling Dr. Swan back. 

MR. BONDURANT: I would like to have the 

opportunity to check the record and make my 

decision. 

THE COURT: Do you want to go to lunch 

and do it at lunchtime? 

MR. BONDURANT: I would like to finish. but 

I do need.some time to check the record. I 

think the discrepancy is that the doctor clearly 

stated that McCutcheon was referred to him by 

Dr. Durica. and Dr. Durica was seeing him before. 

If Dr. Durica gave him a medication 

before then. and then Dr .. Swan got him after 

then and gave him the same medication, there is 



no proof he got it because of his name. 

TilE COURT: He said l1e wouldn It be' giving 

it to him if another doctor was giving him the 
,, 
fi 

1
• ,, sam:e prescription. 

I ' 1,, MR. BONDURANT: But th~re is no evidence that 

I 

I 
1k.: 

l:O i· 
: I, 

+ 
lk 

r 
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any doctor was givi.ng him the same prescription. 

THE COURT: He got a prescription under 

a false name. That's what the statute says. 

MR. BONDURANT: He also got it under his 

correct name; and my point is that the statute 

is written by the legislature to prevent people 

from going in and using a false name and tricking 

the doctor into giving him drugs. 

Dr. Swan said thie man, no matter what 
\ 

name he presented, had physical symptoms calling 

for these drugs. 

, He gave it to him because he called himself 

Johnson; and he gave it to him because he called 

himself McCutcheon. 

THE COURT: The language of the statute, 

what you are saying, goes into the mitigation 

of the punishment. 

MR. BONDURANT: But the statute, Judge, says 

it's against the law to·get it by using a false 

' name. It doesn't say it's against the law to 

LESLIE F. JOLLY & ASSOCIATES 
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get it and use it by using a false name. 

TiiE COURT: No, sir. If you want to 

put any evidence on, it's up to you. 

MR. BONDURANT: I would like to take enough 

time to review the doctor's testimony on that 

point, and give me the opportunity to call 

him back. 

(Portions of Dr. Swan's testimony 

read by the Court Reporter.) 

TIIE COURT: It doesn't change my 

opinion. Motion to strike is overruled. 

If you want to put on any evidence, it's 

up to you. 

* * * * * * * * * 
DAVID J. McCUTCHEON, Defendant, having. been 

first duly sworn, was examined and testified 

as follows: 

DIRECT EXAMINATION 

EXAMINED BY MR. BONDURANT: 

Q State your name. 

A Jinuny David McCutcheon. 

Q Where are you now living? 

A I live at 5652 Dnrby Close. 

Q And are you employ~d? 

J,• A Yes, 

! "I lj,' I'.~,\• '1!.I11 \/!fl• ,lf,Jl/1 .. ' l /() 1) 
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··-·---'------~ .. ------------------- -----------·- -·----------·----------

Q Where? 

A Church land Pltunbing. 

Q And did you, last year· or a year and a half 

ago, have an automobile accident? 

A Yes, I did. I wrecked a three quarter ton 

Dodge wagon. 

Q What kind of injuries did you receive? 

A I broke my arm, fractured two ribs, two 

black eyes, busted aide the head; these nerves and 

all; I don't know the proper name for it. 

Q Did you go to a doctor? 

A Yes, I did. 

Q What doctor did you go to? 

A Dr. Durica. 

Q What did Dr. Durica treat you for? 

A He treated me for the broken bones . 

Q What did he give you, if anything? 

A He just give me different medications. He's 

never give me no Dilaudid. 

Q Did Dr. Durica refer you to Dr. Swap? 

A Yes. 

Q When you went to Dr. Swan, what did he 

give you? 

A Dilaudid. 

Q What name did you use when you went 

LESLIE F. JOLLY & ASSOCIATES 
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A Jimmy David Mccutcheon. 

Q And that actually is your name? 

A Yes. 

Q What name did you use when you went to 

Dr. Swan? 

A Jimmy David Johnson. 

Q Could you explain to the Judge why you used 

that name? 

A I had a brother that was a junkie, and he 

abused drugs; and I was ashamed of him; that's why. 

Q \-Then Dr. Swan gave you Dilaudid, did you se+l 

it or take it yourself? 

A I took it myself, for pain. 

Q And at any time were you receiving any 

Dilaudid from any other doctor, for any other injuries? 

A .Not right then; later on, I got it one time 

when this was busted open across here; my whole head was 

busted open. I think it was just a few of them; it was 

two milligrams. 

Q They were Dilaudid, and they were for pain? 

A Yes, they were. 

Q Who gave you those? 

A I can't think of the other doctor's name. 

Q Did you use the name, Mccutcheon, then? 
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Yes. 

Q Did you at any time induce Dr. Swan to give 

you any medication whatsoever, by giving him a false name? 

Did you give him a false name to get him to give you 

drugs? 

' . ' A I give him a false name to get the drugs, 

because like I say, I was embarrassed to use my real 

name. I needed the drugs for pain. 

Q Did you give him a false name that was not 

for your symptoms? 

A No, I didn't. 

Q The police arrested you outside the pharmacy; 

is that correct? 

A Yes, it is. 

Q Was it when you were walking to your car; 

is that correct, or getting ready to get in your car? 

A I was inside my car. 

Q Did they approach you with guns pulled? 

A That's all I seen, was guns. 

Q Is it true that you handed them the bottle 

and said, "I didn't know I did anything wrong"? 

A The bottle was laying on the seat, and they 

told me to get out of the vehicle. They had the badges 

24 in one hand and the pis to ls in the other., 
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A Yes. 

Q You gave them the bottle? 

I 
I 
i 

A I don't know if I gave it to them. I think 

they picked it up after I got out. 

Q You said you didn't think you did anything 

wrong? 

A Right after we got to talking. 

Q Is that tru~.,that you didn't think you did 

anything wrong? 

A That ' s true ; 

Q Did you give them the consent to search your 

'J 
,. '1 

J 

: : 

, :I 

I I 

car? 

A 

Q 

Yes, I did. 

Did they find this marijuana in there? 

I ,1 ,., ;: 
1. 

1 ·1 ii 
,· 

l 
l ·~ 

A 

there. 

Q 

A 

Well, they pulled it out. I'm sure it was 

How did that get in there? 

That morning I was taking the trash out. 

Where I live at, you have got all kinds of people there. 

I took the trash out and seen a bag laying beside the 

l 
bushes, and I picked the bag up and looked at it and 

J seen what was in it. 

Q Was it thos~ four separate bags? 

A Yes. They was in a brown paper bag. I took 

2' it and locked it up in the trunk, because I didn't want 

------------·--·- ·······----------------------------- . ·----.. ·-------·--·------,....-
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' :/ my kid or anybody else to find it. 

J \ 
I : 

Q Had your kid had any problem' with the drugs 

J 1· at that time? 
I :t 
J i 
I I ~ 
I 1· 
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A Yea. He was caught in school smoking some 

marijuana with other kids, and I have caught him with 

some and flushed it down the toilet. 

0 \.las that the same morning you got arrested, 

you put it in your trunk? 

A Not that particular morningi no. I put it 

in the trunk -- what I was going to do was face him 

with it and ask him was it his marijuana, and where he 

got it from and all; but anyway, it was late, and as 

time went back, I had a doctor's appointment. 

HR. BONDURANT: That's all I have .. 

Answer Mr. Davis . 

. CROSS-EXAMINATION 

EXAMINED BY MR. DAVIS: 
. ' 

Q Mr. Mccutcheon, you were under the doctor's 

care of Dr. Swan, from January of 1980 until the present 

time; is that right; you are still under his care? 

A Right. 

Q During that time, he was prescribing you the 

drug Dilaudid on a regular basis; it was almost every 

month he was giving you Dilaudid? 

A That's true. 

!'l.ll· l'.t,1• .j !11t \Ill,·· .f11l/\ .• ,-,t·'· 
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Q I want you to take a ·look at a couple of 

other vials by a couple of other doctors. These vials 

are also prescription drugs which you have received; 

is that not true? 

A Yes. it i~; but different milligrams and at 

different times. 

Q. They are Dilaudid? 

A Yes, it is .. 

Q And one item in particular was prescribed by 

Dr. Choudhury and one by Dr. Harth? 

A Yes. 

Q You received these at the same tim~ you were 

receiving Dilaudid from Dr. Swan? 

A No. It was in that year period; right. 

Q It was exactly the same month that you were 

receiving Dilaudid from Dr. Swan? 

A I don't know if it was or not. I got them. 

Q When you gave Dr. Warth and Dr. Choudhury your 

name, you gave the name as David Mccutcheon on one 

occasion and Jimmy Mccutcheon on the other occasion? 

A Right. It's supposed to be Jimmy David; 

2' they put David down there. 

Q Why is it you felt you give this doctor 

your correct name and not Dr. Swan? 

A One was, when I was in the emergency room, 

L ----------------·----------------·-·--- -----·---- --·--
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1 i 
1 1 gave them my driver's li·cense. The reason I gave him 

J ii 
i I the false name to start with was because my brother was a 
I ii 

J I junkie. 
H 
i! 

: Ii 
J j: 

Q Was it perhaps because you wanted to hide the I 

fact that you were receiving Dilaudi<l on more than one 

prescription? 

A No. 

MR. DAVIS: The Commonwealth would 

introduce these vials into evidence. 

l'.J THE COURT: Commonwealth's Exhibit 8. 

II : lvffi. • DAVIS: 
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Q You indicate that your brother is a junkie, 

and that he abuses pills; but isn't it also correct that 

you abuse pills quite a bit yourself? Isn't it correct 

that you also abuse pills? 

I don't abuse pills. 

Q Do you have another explanation for all the 
-

pills found in the bag in the trunk of your car? 

A Yes, I do. Bring them up here where I can 

see them. I can• t see them from there. 

Sleeping pills, bone bills for calcium; I 

' 
have arthritis in both shoulders: this is for arthritis; 

all these here. 

Q What are these? 

A I don • t know~ 
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Q Aren't these speed? 

A I don't know what they are. 

Q How did these get into that little bag? 

A I don't know. 

Q You don't know. Jirrnny Johnson isn't your 

correct name? 

A No, sir. 

Q Now, in regards to the marijuana that was 

found, you know what mar~juana is, don't you~ 

A Yes; I know what it is. I mean, I'm not 

that familiar with it. · 

Q But you know when you see marijuana that it 

is marijuana? 

A No. At the particular time I didn't know 

exactly what it was. 

Q When you picked up those four bags, you 

didn't know what it was? 

A I diJn' t know what it was. 

Q \·n1y did you take it into your protective 

custody? 

A I had my doubts what it was. 

Q Is it not true you knew it was marijuana? 

A Uo; I didn't know exactly what it was. 

Q When you had a conversation with the 

detectives earlier, did you know i·t was marijuana when 

f •. ,j ,• i :1.1. :: ! l I·~ v II· ' < •, ·i~' 
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.i they were talking to you? 
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A They told me it was marijuana. 

Q You didn't tell them it was marijuana? 

A I don't think so. 

Q But you were going to keep it, whatever it. 

was, away from your kids; .is that your story? 

A Yes; my kid or anybody else's kid. 

Q Yo~ founJ it out near the trash? 

A ·Yes. 

Q Why didn't you just throw it in the trash? 

A I wanted to confront rny kid with it and make 

sure he didn't have no parts of it. I wanted to find 

out. 

Q You are telling this Court you didn't know 

it was mari 4uana? ) .J 

A I didn't know exactly what it was. I had 

thought it was marijuana. 

Q So you put the marijuana in along with your 

gun and along with the calculator and along with all 

these other pill bottles? 

A Yea, I dtJ. T lockeJ them up in my trunk. 

Q When did you do this? 

A That same morning. 

Q That very same morning, on November 4th, or 

- 71+ -



-/)-

ii ·--------·--·· 

'/ A 
1, 

·---··------ ---···---··----·----

Yes. l 
[ 

'i 
'I 
:1 [I: in the trunk of your car? 

I [' A Because my kid, you know. was messing with 

j '.. dope and marijuana, and he had broke in my bedroom a 

Q And why is it that you kept all these drugs 

I . 
I . 

1 
} . safest place for it. 

J ' · • . . Q You lock 

'' : ypu don't know what: they are? 

couple of times. and I didn't want him to get any kind 

of drugs; so I locked them up in the trunk. It's the 

things up in the trunk,· even when 

11 

:1 A I don't know what they are. 
;! 

"I 
'I 

I 

d 
I 
I 
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Q You just put anything you find in the trunk 

of your car? 

A Anything like pills, for safekeeping. 
'! 

" ij 
(i 

Q Is that also why you kept the empty bottles 

!i 
I!; 

,, 
I: 

in the trunk of your car? 
t'. 

'7 ' 
i A Yes. 

·! 
" 

I h ,, Q Even ·when they are empty. you keep them in 

'" the car also? 
i 
I 

~ (, A Yes. I 

'21 

2< 

Q Do you have to go out to your. car every time 

you take a pill? 

I 

I 
? -~ A No. Most of the time I take the whole thing 

2< inside and bring it out the next day when I go to work. 
:t 

2~ Q Do you take your gun inside with you, too? 

--------------·----· ----~·-··-- ----··----------------·--·---
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- --------·---- ---- --------- --------

A Yes, sir; everything is in the bag. 

Q What purpose does that calculator serve you? 

A See, I do plumbing work. I have to have it 

to estimate jobs with. I go out daytime, nighttime, 

to estimate jobs. You got to have a calculator to 

figure how much money it's going to take to do it. 

MR. DAVIS: I have no further questions. 

EXAMINED BY THE COURT: 

Q Does your son go to school? 

A Yes, sir. He goes to Maury High School now, 

but at that time he went to Churchland Junior High School 

Q How long have you and your wife been 

separated? 

A Three years; he was up here with me and he 

eot in trouble over some drugs. 

~ When was that? 

A He was taken to court the seventh. He was --

it was in January -- Lut way before then when he got in 

trouble. 

Q He went to visit your wife then? 

A It was a court order. He was going to 

Beaumont. 

Q When did he go with your wife, in January of 

'807 

A '81. 

·--------·-------· --·---- ----·· --··------- ---------- ··--·---·----..J 

LESLIE F. JOLLY & ASSOCIATES 
REc;1·"·1 Ll·<E.[J ,,.,, >f I. ·-;sir )N,\L F~l:YORTU'<S 



DAV I iJ i1cC UTCH.tJJ' I - iU~D l 1d~C'l' - o Y HR. BONDURANT - 77 -

I 111--------------------· -----.. ------------
P,IE .£QUR_'!: That's all. 

!/ 

·r:i 
I 

I! L~~D BY ?-0{. BONDtIRANT: 
I 

., Ii Q Is this the hospital bill that you brought 
I' 
1! 

~ !· me for your son? 
;· 

REDIRECT EXA..~INATION 

I 

b I 

A 'Ibat's only one of them. 
7 i 

I Q This is from December 31, 1980 until I , 

January 7, 1981? 
I 
I 

I 
A Right. Prior to that he was taking treatment 

10 at Haryview every week for almost a year. I 

Q Is this the bill from Maryview, along with 

the other problem? 

A Yes. 

Q And how old are you, :--!r. HcCutcheon 1 

A Thirty-six. 
,, 

1 b :1 
. 11 

THE COURT: Defendant's Exhibit A. 

,-, l ~fR. BONi)URAl~T: --------
I" I Q You say you took the drugs out of your 

i' 

,. , medicine cabinet and put them in the bag, that you were 

•o receiving legally from doctors? 

2 I A Right:. 

Q And what Mr. Davis has referred to, are these I 

legal prescriptions? 

2• A Right. 

,~ Q Do you have arthritis in your shoulder? 
I 

l ----------------·--- _ ._ .. _ .. --·------- _ --.. -·------- _______ .. __________ .. __ ---------------<---'. ____ A_l _I~ __ 
LESLIE F. JOLLY & ASSOCIATES n .... 

I<[< ;r, ·r U<U > H-« 1Ft:.SSll H'-JAI. l<lYORTERS 
, I.'' '' 11 I .':I.• ·:·.',.·I ,'1•' 



DAVID hcCUTCH£O:i - ?J.::DliZ.C:CT - BY MH.. BONDURANT -70-

I ; ---A---···--·-·---~--- . 

I sure did, for five years. 

L 
J ·: 
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I I• ,, 
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Q The Dilaudid introduced in evidence just now, 

one is in April and one is in Hay, from Dr. Choudhury 

and Dr. Warth or somebody from Virginia Beach; these 

two right here? 

A Ttight. 

Q Were you receiving these at the aarne time 

that Dr. Swan gave you that medication on the 4th of 

September? 

A It was the same time. 

Was it the same year? 

A The same year. 

About the same month? 

A I don' t know . 

Q They seized these out of your car and brought 

them to court today? 

A Right. 

Q They are empty? 

A Right. 

Q Were they empty on September 4th? 

A night. 

Q So you weren't taking these at the same time 

you were taking the oneli Dr. Swan gave you? 

A No. 

Q And your brother was a patient of Dr. Swan's 
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'' / at one time? 
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A Yes, sir. 

Q His name is Mccutcheon? 

A Right. 

Q He wasn't a patient of Dr. Choudhury and 

Dr. Harth, was he? 

A Ho. 

Q · I show you a prescription from Dr. Swan to 

Jimmy !'foCutcheon, <lated October 22, 1980, for Dilaudid. 

Agtdn, this was after you were arrested; is that correct? 

A Yes, sir. 

Q Was this for the sace symptoms you had been 

having, that Dr. Swan gave you these for? 

A Yes. 

MR. BONDURANT: He move to introduce 

that, Judge. 

TIU: COURT: Defendant's Exhibit B. 

MR. BONDlJRANT: That's all the questions 

I have. 

RECROSS-EXAHINATION 

EXAMINED BY MR. DAVIS: 

0 Are you denying, Hr. HcCutcheon, that you 

received Dilaudid from Dr. Swan for the most of January 

and all the way through September; you were receiving 

I 
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1 ':1 A No. 
I. I 
I 2 ·1 Q I have the record. 

I 

'i · .. 
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A I'm denying· it .. 

Q Are you denying that you received Dilaudid 

from him all those r.ionths? 

A Say the month again. 

Q From January through September 1980, you were 

receiving Dilaudid? 

A No, I wasn't. 

Q He was incorrect from his notes? 

A Yes . 

Q He was incorrect, that on the 24th of April 

he prescribed you forty pills of Dilaudid? 

MR. BONDURANT:. He just asked him. isn't 

it true that every month you got --

THE COURT: Was it every month? 

HR. DAVIS: Every month, Judge. 

A No, it wasn't, either. 

MR. DAVIS: On April 24th -- there was 

another date in May that I recall myself. 

MR. BONDURA~T; I don't recall any of 

those. 

T:-IE COlr~T: Do you have the record 

there? 

MR. DAVIS: I would have to call the 

--·-------.. -------------------------~--­
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. doctor back. 

THE COURT: Never mind. 

MR. DAVIS: 

Q Did you tell Dr. Swan that you had seen 

Dr. Sutelan? 

A He's an ear specialist .. 

Q Did you tell him that he had prescribed you 

prescription drugs? 

A He was treating me for two different things. 

Q Did you tell Dr. Swan that you were being 

prescribed drugs? 

A No. It's two different drugs, two different 

, :, ii reasons. 

;1 
•• 'I Q Did you tell Dr. Swan you were prescribed 

drugs by Dr. Warth? 

MR. BONDURANT: I object to that. 

THE COURT: He opened the door. He 

is proving something to me. 

MR. DAVIS: 

l 
I 
I 

I 
I 
! 

I 

20 
I 

prescriptio1 Q Did you ,tell Dr. Swan you received 

drugs from Dr. Thomas in July 1980? ,, 

22 l 

I! 

ij 
i' 

2 ~ : ' 

A No, I didn't. That's two different reasons. 

That's for arthritis. 

Q You used different' names on both occasions, 

didn't you? 

L~-------· .. --·-···· 
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!/ 
I 

,I 
'I 

----'--------- ----- --- ---·-·--

A Yes. 

Q So in the course of those nine months that 

Dr. Swan was seeing you, you saw at least five different 

physicians and received prescription drugs from five 

diffe-rent physicians, Dr. Warth, Dr. Thomas, Dr. Sutelan, 

Dr. Swan and Dr. Durica? 

A Yes; but all different reasons. 

Q The name you gave Dr. Swan was Jimmy Johnson, 

"
1 so he wouldn't know? 

MR. BONDURANT: That's a conclusion. 

THE COURT: Not only is it a conclusion, 

but it's very dangerous to his health, because 

1:. everybody wants to know a medical history. 

This man is not being fair to himself. 

MR. BONDURANT: I don't think there's 

anything wrong. I agree with that, except 

'7 
·\ 

for the fact, the reason I asked Dr. Swan 

it) is there such a thing as a clearing house, 

I -
if the guy said his name was Jesus Christ, 

[· 

there is nothing Dr. Swan could do to-try 

, ' 

THE COURT: , He checked on it. He 

found it. You mieHed one thing he said. 

2< He did check on it, and be had a reason to 

-c..."tieck on 1 t. 

L ---------·· ··------·---

______ I_ 
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r MR. BONDURANT: 
, I/ --------

----·-------------------

I don ' t know what you 

': are talking about. 

' Ii 
5 !· 

!i 

I, 
,• 

17 

I 'I 
"' 1. 

:1 
j: 
'I 1.;. ·, 

ii 
I 

,., 

'·" 

~· 1 

22 

THE COURT: Why did he call the -----
police? 

MR. BONDURANT: ------ That's his prerogative. 

~-think he testified he did it because he 

gave the wrong address. 

MR. DAVIS: I have no other questions. 

----·---- That's all we have. MR. BONDURANT: 

* * * * * * * * * 
nm COURT: I think this man is being 

unfair to himself and the doctors and the 

whole community. What he ha.s done is illegal, 

and it's certainly dangerous from the medical 

standpoint. 

MR. BONDURANT: --·----- The statute is very, very 

unclear; and in addition to that, I'm renewing 

my motion to strike and adding a new reason 

to that: That the statute is tmconstitutional 

on the grounds it's too vaguely written. 

I agree with Your Honor that he is unfair 

to himself and all that; but the question of 

whether or not he is a felon because he got 

a drug that he needed and deserved, that's 

-83-

I ' what bothers me. 

21'' '·--------··-····· . -,.4!1~-
- - -· - ·-- ~-E~~l~·F:·JOLLY·~ A~SO~~~-~~~ --~-- . : ' ----
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ii 
'!/ The possession is one thing, but 

i/ 
2 

i to convict him of a felony on something 

ti : 

I 
'7 
I 

lh 

I y 

I• 
; 

;-o . 

I 
2 1 (' 

2~ 

:· 
2:::: 

I 
" 

2< 

2' 

like this, I think it's just not enough. 

TiiE COURT: The legislature says it's 

enough, and in my opinion, it is very clear, 

by use of a false name, and it's clear he 

admitted he gave a false name. 

On Indictment 30,861, charging you with 

obtaining drugs under a false name, I find 

you guilty, which is a felony; an~ on the 

second count, I find you guilty of possession 

of marijuana, a misdemeanor. 

MR. BONDURAl~T: I would like a presentence -----
report. 

nm COURT: On motion of your attorney, -----
I will refer it for a presentence report. 

* * * * * * * * * * 

LESLIE F. JOLLY & ASSOCIATES 
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.'."• MR. DAVIS: The Commonwealth would also 

··-·-------·-·-·- -- .. ···--·-··--- -··-- ·------·--·--- ··- ______ -3_Q__-_~. 

,. 

'. 

' .. 
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introduce the certificate of analysis which 

was filed with the Corut in the requisite 

number of days, with regard to Item Number 1, 

Commonwealth's Exhibit NUmber 3, the results 

being that the tablets contained Hydromorphone, 

a 'Schedul~ II drug~ 

TI!E COURT: --- Connnonwealth's Exhibit- 4. 

L-------.. ·---·-·--··-·----------.. ·---. ·-·------------·--···--------
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on probation. 

Stand up, Mr. Mccutcheon. On 

Indictment Nwnber 30,861, you having been 

found guilty of obtaining drugs with false 

pre.scription, do you want to.make a 

statement before I pronounce sentence? 

Nothing being said, I sentence.you to 

three years in the State penitentiary. 

On the possession of marijuana, I sentence 

you to thirty days in jail, but that shall run 

concurrently with the three years. 

If you want to appeal and you cannot 

afford an attorney, I will appoint Mr. Bondurant 

to perfect your appeal. 

MR. BONDURANT: He can't afford one. 

THE COURT: Let the record show I will 

appoint Mr. Bondurant to perfect the appeal. 

Mrs. Jolly, prepare the record. 

MR. BONDURANT: Will you set a bond? 

THE COURT: Fifty thousand dollars. 

* * * * * * * * * 
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April 7, 1981 

VIRGINIA; IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH ON THE 

7TH DAY OF 

CO~IONWEALTH OF VIRGINIA 

APRIL 

v. 
DAVID JINNY HcCUTCHEON 

IN THE YEAR OF 1981. 

) 

) 

) 

Upon an Indictment for OBTAINED 
CONTROLLED DRUGS FALSELY & POSSESSION O· 
MARIJUANA, CRIMINAL DOCKET NO. 308~1 

APRIL term; 1981 

A:ITORNEY FOR THE COMMONWEALTH: LARRY DAVIS . 
ATTORNEY FOR THE ACCUSED: WALTO!~ BONDURANT 

( ) HERETOFORE APPOINTED BY THE COURT (xx) OF DEFENDANT'S OWN 
CHOOSING 

FELONY TRIAL ORDER 

This day came the. Atto~ey for the Commonwealth, and David 

Jimmy Mccutcheon age 36 who stands indicted for a felony, 

to-wit: Obtained llydromorphone-, a Schedule II Contr.olled substance,. by 

using a False name and possess witl1 intent to manufacture, sell, give, and 

distribute .Marijuana., a Schedule II .Controlied Substance, 

and came also Walton :Bondurant, his . attorney, said 

. a t.torney beine. of the defendant's .. own choosing. 

Whereupon, the accused was arraigned,·and after private 
I 

consultation with his 
I 

counsel, tendered in person, his plea 

of "Not Guilty" to the indictment. And thereupon, after having 

be¢n first advised by his attorney and by the Court, of his 

righ·t to a trial by jury, and with the concurrence of the 
I 

.I Attorney for the. Commonwealth. and of the Court. here en.tered of 



/ 

record, the Court procc:e<led t:o hear and determine the case without 

ihe ~ntervention of a jury, as provided by law. And the Court .. 

~avi.ne fully hCard the evidence and areumcnt of counsel, finds 

t;:he accused guilty of of Cbunt One of the Indictment :i"ncl Not Guilty of 
I 
i 
runt Tw6 of thC indictment. 

( April 7, in1 ( 

1 The Court, on mot1on of the defendant. by counsel, befo~e 
I 

~ixing punishment or imposing.sentence, directs the Probation 

bfficer of this _-Court. ·to investigate and report to the Court 

ls . p~e~ crib~d by law , and t:1.l!; case is Continued •. , 

The Court certifies that the accused and his· counsel. ••e:::-e 

present, in person, at every stage of the proceedings •. >\fu:L.TX.."'°iti:.cix '~ 

~~Xsni'drn~~~·rn .. :rmmme:jdrnflreO'afxxxxxxxxxxxxx 
I . . . . . . 

. .. ~~~h~X.C(;d;a~~~ 

Court Reporter - Leslie· F. Jolly 

l\'iMXt~~~~f:iil~~~'i<NC 

And the bond of the accused, together with surety thereo~~ 

is 'continued in effect. 

**-l:·k****** 
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