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ORDER 

The said defendant this day appeared and was set to 

the bar in the custody of the Sergeant of this City, and was 
I 

reprrsented by Attorney John H. Herbig, appointed counsel, 

the pommonwealth was represented by Stacy F. Garrett, III, 

and the Probation Officer was also present. 

And the Court having this day heard evidence and argu­

mentb of counsel on the defendant's written motion to set 

asid~ the judgment entered herein on August 19, 1976, doth 

thisl day deny said motion. 

And the defendant having been on August 19, 1976, found 

guilry of receiving stolen property as charged in the Indict­

ment,, and this case having been referred to the Probation 

Department for a presentence investigation and report, and 

said report having this day been filed in open Court and the 

defebdant advised as to the contents thereof and given the 

priv~lege of cross-examining the reporting officer thereon, 

and rvidence and arguments of counsel having been heard, 

the ~ourt doth now, on motion of the defendant, suspend the 

impolsition of sentence in this case conditioned upon the 

foll~wing: that the defendant keep the peace and be of good 

beha!vl ior; that he be placed on supervised probation; that he 

obtain a GED certificate; that he seek employment part-time 

while obtaining a GED certificate; that he live with his 

mothler unless his Probation Officer permits otherwise; that 

he ~Y $50.00 of the cost of Co~t in this case by 4:30 
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o'clock p.m. this day; and he is declared a pauper as to 
I 

the ;remainder of the costs of Court. And the defendant 
I 

thiJ day paid to the Clerk said $50.00. 

And having been advised of his appellate rights, the 

def~ndant is released. 

Septtember 28, 1976 ENTER:/s/ J. Randolph Tucker, Jr. 
J. Randolph Tucker, Jr. 
Judge 
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ORDER 

This day, Joseph E. Lee, State Probation and Parole 

Off~cer, having represented to the Court that the said 

defendant, Jerry Lee Grant, who was on September 28, 1976, 

plac:ed on probation under supervision of this Officer, has 

sati1sfactorily complied with all conditions of probation, 

it is hereby :ordered that the said defendant be released 
; 

from supervised probation. 
I 

July, 26, 1978 

·I 
; 

ENTER:/s/ J. Randolph Tucker, Jr. 
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SHOW CAUSE ORDER 

This day came the Attorney for the Commonwealth who 

represented to the Court that the defendant, Jerry Lee 

Grant, was convicted in this Court on August 19, 1976, on 

a charge of receiving stolen property and on September 28, 

1976:, he received a suspended imposition of sentence. 

The Attorney for the Commonwealth further represented 

to the Court that pursuant to a letter dated April 27, 1981, 

from the defendant's probation officer, Donald Schalla, it 

appe~rs that the defendant has violated the terms of the 

suspended sentence as follows: on April 22, 1981, in this 

Court, the defendant was found guilty of two charges of 
I 

possession of preludin and one charge of possession of 

marijuana (misdemeanor) and the Court ordered a presentence 

repoirt, returnable on June 2, 1981. 

NOW, THEREFORE, it is ORDERED that the Sheriff of the 

City: of Richmond, is directed to bring forward Jerry Lee 

Gran~ from the Richmond City Jail, 1701 Fairfield Way, 

Richmond, Virginia 23223, before this Court in its Court­

room1, John Marshall Courts Building, 800 East Marshall Street, 

Room 301, Richmond, Virginia 23219, on the 2nd day of June, 

1981:, at 9:00 o'clock a.m., and show cause, if any he can, 

why his suspended sentence should not be revoked for his 

failure to comply with the terms and conditions of the 

judgment of this Court. 
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May 11, 1981 

I aslk for this : 

Is/ .James C. Wicker, Jr. 
James C. Wicker, Jr. 

ENTER:/s/ Thomas N. Nance 
Thomas N. Nance 
Judge 

Chie'f Deputy Commonwealth's Attorney 
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ORDER 

I The said defendant was this day led to the bar in the 

custody of the Sheriff of this City. He was represented by 

Atto~ney L. Neil Steverson, appointed counsel, the Cormnon-
' . 

wealth was represented by James C. Wicker, Jr., and the 

Probbtion Officer was also present. 

The defendant having been on April 22, 1981, found 

guil~y of distribution of phenmetrazine (preludin), a 

Schekule II controlled substance, as charged in Indictments 
I 

F-81-293 and F-81-294; and guilty of unlawful distribution 

of mfrijuana, a Schedule I controlled dr~g, as charged in 
I 

the Misdemeanor Indictment M-8306, and these cases having 
1 

been. referred to the Probation Department for a presentence 

investigation and report, and said report having this day been 

file~ in open Court and the defendant advised as to the contents 
I 

thereof and given the privilege of cross-examining the reporting 

offiter thereon, and evidence and arguments of counsel having 

been1 heard, the Court doth now suspend the imposition of 
I 

sentence during the defendant's good behavior in the cases 

of Fr81-294 and M-8306. In the case of F-81-293, the Court 

doth1 ascertain the defendant's term of confinement in the 
I 

Statb Penitentiary at Six Years. 

Whereupon it being demanded of the said defendant if 

anytping for himself he had or knew to say why the Court should 

not how proceed to pronounce judgment against him according 

to law, and nothing being offered or alleged in delay thereof, 
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it is the judgment of this C6urt that the said Jerry Lee 

Grant be confined in the State Penitentiary for a term of Six 

Year!s, this being the period ascertained by the Court in the 
i 

cas~ of F-81-293. The defendant is declared insolvent as 

to hiis costs of Court in each of the said cases. It is 

orde:red that the drugs seized in connection with these cases 

be d1es troyed in accordance with the law after the time for 

the 'appeal of these cases has expired. 

It is ordered that the Sheriff of the City do, when 

requ!ired so to do, deliver the said defendant from the jail 

of this City to the Warden of the Penitentiary, in said 

Peniltentiary to be confined and treated in the manner pre­

scrijbed by law; said term to be credited by the time spent 
I 

in jail awaiting trial. 

Thereupon the defendant was remanded to jail. 

DOB : ! 10 I 5 I 5 7 

June: 2, 1981 ENTER: /s/ Thomas N. Nance 
Thomas N. Nance, Judge 
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ORDER 

The said defendant was this day led to the bar in the 
i 

cust:ody of the Sheriff of this City. He was represented by 

Attoirney John Herbig, appointed counsel, the Commonwealth 
I 

was jrepresented by James C. Wicker, Jr. , and the Probation 
I 

Officer was also present. 

The defendant, by counsel, moved the Court to dismiss 

the show cause order previously entered in this case, which 

motion the Court denied. Evidence and arguments of counsel 

havi!Ilg this day been presented as to the matter of possible 

revocation of the suspended imposition of sentence entered 

here,in on September 28, 1976, pursuant to the said show cause 
' 

ord~r previously entered, for reasons satisfactory to the 

Cour:t, the said suspended imposition of sentence is this day 
I 

revo!ked, and the Court doth ascertain the defendant's term 

of confinement in the State Penitentiary at Two Years. 

Whereupon it being demanded of the said defendant if 

anytlhing for himself he had or knew to say why the Court 

sho~ld not now proceed to pronounce judgment against him 

according to law, and nothing being offered or alleged in 
I 
I 

dela:y thereof, it is the judgment of this Court that the said 

Jerry Lee Grant be confined in the State Penitentiary for a 

tentj of Two Years, this being the period ascertained by the 

Cour1t. 

It is ordered that the Sheriff of this City do, when 

required so to do, deliver the said defendant from the jail 
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of ~his City to the Warden of the Penitentiary, in said 

Peni;tentiary to be confined and treated in the manner pre-

scriibed by law; said term to be credited by the time spent 
I 

in jail awaiting trial. 

The defendant is declared insolvent as to the balance 

of his Court costs. 

Thereupon the defendant was remanded to jail. 

DOB: 10/6/57 

June 2, 1981 ENTER: /s/ Thomas N. Nance 
Thomas N. Nance, Judge 
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MOTION TO SET ASIDE REVOCATION ORDER 
OR ALTERNATIVELY TO SUSPEND EXECUTION OF 

SENTENCE AND APPOINT COUNS~L TO 
PERFECT AN APPEAL 

Comes now the defendant, Jerry Lee Grant, by counsel, 

and 6oves this Honorable Court to set aside its Order 
I 

revo~ing defendant's suspended sentence and sentencing him 
I 

to tfo years in the penitentiary, or in the alternative, to 

susplend execution of said sentence and appoint counsel to 

perflect an appeal to the Supreme Court of Virginia, and 
,, 

I 

resplectfully sets forth his grounds in the attached Memo­
i 

randlum. 
! 

JERRY LEE GRANT 

By~~/_s~/_J __ oh_n __ H_,,..._H_e_r_b_1r·g..._ __________ ~ 
Counsel 

John! H. Herbig 
HARR;rs' TUCK & FREASI~R 
Professional Associates, Inc. 
3805j Cutshaw Avenue 
Richtnond, Virginia 23230 

I ,, 

File]d June 15, 1981 
' 

! 
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MEMORANDUM IN SUPPORT OF 
MOTION TO SET ASIDE REVOCATION ORDER 

OR ALTERNATIVELY TO SUSPEND EXECUTION OF 
SENTENCE AND APPOINT COUNSEL 

TO PERFECT AN APPEAL 

Statement of Facts 

On August 19, 1976, Jerry Lee Grant was convicted in 

the Circuit Court of the City of Richmond, Division I, of 

receiving stolen property. On September 28, 1976, Mr. Grant 

was 9entenced, at which time the Court entered an Order which 

contained the following language: 

And the defendant having been on August 19, 
1976, found guilty of receiving stolen 
property as charged in the indictment, and 
this case having been referred to the 
Probation Department for a presentence 
investigation and report, and said report 
having this day been filed in open Court 
and the defendant advised as to the con­
tents thereof and given the privilege of 
cross-examining the reporting officer 
thereon, and evidence and arguments of 
counsel having been heard, the Court doth 
now, on motion of the defendant, suspend 
the imposition of sentence in this case 
conditioned upon the following: that the 
defendant keep the peace and be of good 
behavior; that he be placed on supervised 
probation; that he obtain a GED certificate; 
that he seek employment part-time while 
obtaining a GED certificate; that he live 
\ith his mother unless his Probation Officer 
permits otherwise; that he pay $50.00 of the 
cost of Court in this case by 4:30 o'clock 
p.m. this day; and he is declared a pauper 
as to the remainder of the costs of Court. 
And the defendant this day paid to the 
Clerk said $50.00. 

On July 26, 1978, the defendant Jerry Lee Grant was 

released from supervised probation by Order of the Court, which 

contained the following language: 
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This day, Joseph E. Lee, State Probation and 
Parole Officer, having represented to the Court 
that the said defendant, Jerry Lee Grant, who 
was on September 28, 1976, placed on probation 
under supervision of this Officer, has satis­
factorily complied with all conditions of 
probation, it is hereby ordered that the said 
defendant be released from supervised probation. 

Jerry Lee Grant was convicted in the Circuit Court of 

the City of Richmond, Division I, on April 22, 1981, of two 

chariges of distribution of Preludin and one charge of distri-

buti:on of marijuana. As a result, a Show Cause Order was 

issued requiring the defendant to appear on June 2, 1981, and 

sho~ cause why his suspended sentence should not be revoked as 

a result of being convicted of the additional charges. On that 

day the defendant, Jerry Lee Grant, appeared personally and by 

cou~sel, and counsel moved the Court to dismiss the Show Cause 

Ord~r on the grounds that the Court was without jurisdiction to 

rev~ke defendant's suspended septence based on the previous 

Orders entered in this matter. The Court overruled the said 

Motion, revoked the suspension of sentence, and sentenced the 
I 

def~ndant to two years in the state penitentiary. 

Argument I 

Under the provisions of §19.2-306, the Court is with-
I 

out 1authority to revoke the suspended sentence of Mr. Grant 

und~r the aforesaid facts. This code section provides in 

pertinent part as follows: 

The Court may, for any cause deemed by it 
sufficient which occurred at any time within 
the probation period, or if none within the 
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period of suspension fixed by the Court, or 
if neither within the maximum period for -
which the defendant might originally have 
been sentenced to be imprisoned, revoke the 
suspension of sentence and any probation, 
if the defendant be on probation, and cause 
the defendant to be arrested and brought 
before the Court at any time within one year 
after the probation period, or if no period 
has been prescribed then within one year 
after the period of suspension fixed by the 
Court, or if neither a probation eriod nor 
period ~f suspension as een prescribe 
then ·within one year after the maximum period 
for which the defendant might originally have 
been sentenced to be imprisoned ... (emphasis 
added) 

The language of the statute is clear and indicates that 

if there is a probation period, then the time within which the 

defendant can be brought back is not the period of suspension 

or the maximum period for which he might have been sentenced, 

but is limited to the probation period. Under the facts set 

forth above, the defendant had a probation period, which period 

was ended by Order of the Court on July 26, 1978. Since the 

defendant had not been brought back before the Court nor any 

Show Cause Order issued v;;ithin that time, or within one year 

following termination of the probation period, this Court, 

under the clear language of §19.2-306, is without authority 

to ~evoke the defendant's suspended sentence. It is clear 
I 

from the statutory language that the only time the Court can 

look at the maximl.Uil period for which the defendant might 

originally have been sentenced is when there is neither a 

probation period nor a period of suspension. 
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The language in §19.2-306 was adopted from §53-275 of 

the Code of Virginia which was repealed in 1975. The language 

in these sections is identical with the exception of the last 

sentence in which the words "and Corporation Court" were 

removed. The cases decided under §53-275 clearly indicate the 

above interpretation is correct. For example, in Vick v. 

Cornntonv!ealth, 201 Va. 474 (1960), the defendant was sentenced 

to one year in the penitentiary, which sentence was suspended, 

and the defendant was placed on probation for a period of one 

year. In Vick, the Supreme Court of Virginia held that after 

the passage of one year, the defendant could not be brought 

back notwithstanding the maximum term of the sentence exceeded 

one year to show cause why his suspended sentence should be [sic] 

revoked. The Supreme Court held that the trial court had no 

power to revoke his probation and commit him to the penitentiary 

after the passage of one year. 

Likewise, the Court may extend or reduce a probation 

period. See §19. 2-304 Va. Gode Ari.hex. [sic] In the case of Gook 

v. Commonwealth, 211 Va. 290, 176 S.E.2d 815 (1970), it was 

held that an extension of the probation period has the effect 

of extending the time during which revocation may occur. 

Similarly, it should be obvious that if the period of proba­

tion is reduced, or if the period of time becomes fixed by a 

subsequent Order or the Court, then that would also have the 

effect of reducing or ending the period during which revoca­

tion may occur under §19.2-306. 
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For the above reasons, it is respectfully submitted 

that, this Court does not have the power to revoke the suspended 

sentence imposed on Jerry Lee Grant on September 28, 1976. 
I 
I 

Ther~fore, the defendant, by counsel, respectfully moves this 
' 

Court to vacate its Order entered on June 2, 1981. 

Argument II 

If the Court is not inclined to vacate its Order of 

June, 2, 1981, sentencing the defendant to two years in the 

peni~entiary, the defendant respectfully moves the Court to 
I 

suspend execution of this two-year sentence pursuant to the 

prov~sions of §19.2-319 of the Code of Virginia, and appoint 
I 

as counsel John H. Herbig to perfect an appeal to the Supreme 

Court of Virginia. 

JERRY LEE GRANT 

By 

John; H. Herbig 
HARRIS, TUCK & FREASIER 
Profbssional Associates, Inc. 
3805 Cutshaw Avenue 
Richµiond, Virginia 23230 

Fil~d June 15, 1981 
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ORDER 

The said defendant was this day led to the bar in the 

custody of the Sheriff of this City. He was represented by 

Atto'rney John Herbig, appointed counsel, and the Commonwealth 

was .represented by James C. Wicker, Jr. 

Evidence and arguments of counsel having this day been 

pres·ented on the defendant's written motion previously filed 

with the Court to set aside the judgment of this Court entered 

herein on June 2, 1981, doth take this motion under advisement, 

and '.this case is continued generally. 

Thereupon the defendant was remanded to jail. 

June 17, 1981 ENTER: /s/Thomas N. Nance 
Thomas N. Nance, Judge 
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ORDER 

The said defendant was this day led to the bar in the 

cust dy of the Sheriff of this City. He was represented by 

Attolney John H. Herbig, appointed counsel, and the Common­

weal~h ,,;,,cas represented by James C. Wicker, Jr. 

The Court having previously heard arguments of counsel 

on the defendant's written motion previously filed with the 

Cour~ to set aside the revocation order entered herein on 

J~nel2, 1981, or in the alternative to suspend execution of 

the entence imposed on June 2, 1981, and to appoint counsel 

to p~rfect an appeal, and the Court having maturely considered 

the kemorandum of law filed by the defendant in support of 

said motion, and having on June 17, 1981, taken this case 

uncle advisement, the Court this day denies said motion as to 

settfng aside the revocation order and suspending execution 

of the sentence imposed herein on June 2, 1981. 

The defendant having this day noted an appeal in this 

case, the Court appoints Attorney John H. Herbig to assist 

the defendant in perfecting said appeal to the Supreme Court 

of Viirginia. 

Thereupon the defendant was remanded to jail. 

June 24, 1981 ENTER: /s/ Thomas N. Nance 
Thomas N. Nance, Judge 
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January 6, 1982 

Mr. Richard B. Smith 
Assistant Attorney General 
101 iN· 8th Street 
Richmond, Virginia 23219 

Dear Mr. Smith: 

In reference to the case of Jerry Lee Grant on the 
char;ges of two counts of distribution of preludin and one 
of qistribution of marijuana tried befor this court on 
April 22, 1981, and sentenced June 2, 1981, as far as our 
records show, as of this date none of these cases have 
been appealed to the Supreme Court of Virginia. 

VAW. 

Sincerely yours, 

/s/ Valerie A. Williams 

Valerie A. Williams 
Deputy Clerk 
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ASSIGNMENTS OF ERROR 

1. The trial court erred in ruling that it had jurisdiction 

to revoke the suspended imposition of sentence after the 

defendant has been removed from supervised probation. 
I 

2. The trial court erred in overruling the defendant's 

motion to set aside its order revoking the suspended 

imposition of sentence. 

3. The trial court erred in its refusing to suspend execu­

tion of the sentence and admit the defendant to bail 

pending application to this Court for an appeal. 
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SHOW CAUSE H~ARING 

ARGUMENT 

[ 2] 

MR. WICKER: Your Honor, if it please the Court, we 

will take up the revocation. 

Your Honor, there is a correction in the show cause. 

He wks convicted on August 19, 1976, of receiving stolen 

propbrty, and on September 26, 1976, he received a suspended 

impobition of sentence. The next paragraph we'd like to 

corrbct. That says, on April 22, 1981, the defendant was 

foun~ guilty of two charges. There it says "possession." 

It slould be distribution of Preludin and one charge of 
I 

distribution of marijuana. That's the reason for the Court 

havihg a show cause. 

THE COURT: All right. Are you familiar with this? 

* 
.J.. 

" 

[2] 

MR. HERBIG: Yes. Your Honor, I represented Mr. Grant 

back in '76. I have a preliminary matter that I'd like to 

addr ss before I argue the merits, so to speak. 

I submit to the Court that in the Court's file as it 

is reflected -- I assume the Court has the original '76 file 

as I interpret the Revocation Section, it states that "the 

Court may, for any cause deemed by it sufficient which occurred 

at any time within the probation period, or if none--" then it 

goes on. 

-20-



SHOW CAUSE HEARING 
ARGUMENT 

[ 3-4] 

I submit to the Court, and the Court file will reflect, 

on s:eptember 28, 1976, Mr. Grant did receive suspended imposi­

tion of sentence. He was placed on supervised probation. 

Ther!e is a further Court Order around July 26, .1978, of 

removing him from probation. 

I submit to the Court that under the code section, 

thab the probation period was fixed by that Court Order of 
i 

July 26, 1978, and that therefore the probation period 

exp~red as of that time. So I would move the Court to 

dis~iss the show cause as a matter of law. 

THE COURT: He has not been back since? 

MR. HERBIG: Since the original sentencing in September, 

that's correct, Judge. That was the first notice I received, 

and :I represented him back then when he was brought back before 

the Court. 

THE COURT: Well, they suspended the imposition of 

sentence on the condition that he be of good behavior and put 
i 

him on supervised probation and because he obtained his GED. 

i l'1R. HERBIG: I understand that. I believe July 24, 
I 

197~, reflects he made satisfactory progress and has been 
I 

remdved from probation. 

THE COURT: I'm well aware of that. July 24, 1978, 

is the date of the letter, and Judge Tucker signed it on 

July 26, two days later. 
! 
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SHOW CAUSE HEARING 
ARGUMENT 

[4] 
MR. HERBIG: What I'm putting forth is the statute 

concierning the probation that was fixed by the Court Order 

thre1e years ago. And the statute says, "or if none". I 

submit to the Court there is one in his case. 

THE COURT: I'm going to interpret the condition to 

be on good behavior to run through the maximum time period 

for which he originally could have been sentenced. 

MR. HERBIG: The statute says you use that as a time 

period where there is neither probation nor a period of 

suspension. But there is one. 

THE COURT: I understand your argument. 

MR. HERBIG: I take it the Court overrules my motion? 

THE COURT: Yes. 

* * * 
[6] 

THE COURT: Glancing back through the presentence 

report on this, he has received a suspended imposition of 

sent'ence. Since that time, he has been convicted of inter-

fering with a police officer and also of disorderly conduct, 

and on August 5, his suspended sentence was not revoked. 

The .possession of marijuana on April 22, 1981, is getting 

close to this time. 

It seems that these are empty promises when they are 

made. 
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ARGUMENT ON WRITTEN MOTION 

[10-11] 

THE CLERK: The matter of the hearing upon a motion 

file· in writing in the case of the Commonwealth versus 
I 

Jerrt Lee Grant, File Number F-6448. 

The defendant is present in court and represented by 

Mr. gohn Herbig. Mr. Herbig, are you prepared to proceed? 

I MR. HERBIG: Yes, ma'am. 

THE CLERK: The Commonwealth is represented by 

Mr. James C. Wicker, Jr. Mr. Wicker, are you prepared to 

procled? 

MR. WICKER: Yes, ma'am. 

I MR. HERBIG: Good morning, Your Honor. May it please 

the Court Mr. Wicker, I would like to give a little back-
1 

ground information as I was originally appointed to represent 

::~ r::::d~a:: ::u~::~ :: :h::a:::eo:h:::e::i::p::~:: ::o::~:~· 
Mr. brant was convicted on a charge of receiving stolen 

proplrty, at which time the Court entered an Order on the 28th 

day bf September, 1976, which is part of the record, suspending 

impo~ition of sentence of the matter and placing him on super­

viser probation. The Court at that time quite frankly as well 
imposed certain other conditions, such as he keep the peace 

I . 
and re of good behavior; that he obtain a GED certificate; 

that he seek employment part time; and that he live with his 

moth,br unless his probation officer permits otherwise; and 

that
1 

he pay $50 in court costs, and he was declared a pauper. 
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ARGUMENT ON WRITTEN MOTION 
[11-12] 

On July 26, 1978, the Court entered an Order pursuant 

to representation made by the probation officer which Mr. Grant 

was assigned to that he had complied with all conditions of 

probation. At the time, the Court ordered that this defen­

dant be released from supervised probation. 

On April 22, 1981, Mr. Grant was charged with some 

additional charges, and I believe that the charges occurred 

priqr to that. As a result, the Corrnnonwealth's Attorney for 

the City of Richmond brought a show-cause, which came to be 

heard on June 2, 1981. First of all, because I had been 

Court appointed originally, of course I appeared at this time. 

I filed I guess an alternative motion in this matter request­

ing the Court to reconsider the argument which was made on 

the memorandum that was filed in this matter as to the Court's 

jurisdiction to revoke the suspended sentence as expressed 

in the language of 19.2-306, which was adopted from 53-275 

of the Code of Virginia. There are cases decided under 

19.2-306 or 53-275, which according to my research indicates 

that as it stood prior to it being transferred to Title 53, 

to Title 19, the language is identical, except for the last 

sentence, where the words "and corporation court" were re-

moved. I think many of the cases applying to the revocation 

section were decided under 53-275, and while there are cases 

under 19.2-306, I think it is fortunate that the two statutes 

were identical in language, as far as pertinency of the language. 
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ARGUMENT ON "t\TR.ITTEN MOTION 
[12] 

, Under 19.2-306, the statute says: (Reading) The Court 

may,lfor any cause deemed by it sufficient which occurred at 

any ime within the probation period, or if none within the 
I 

peribd of suspension fixed by the Court, or if neither within 

the laximum period for which the defendant might originally 
! 

have been sentenced to be imprisoned, revoke the suspension 

of sentence and any probation. It is my interpretation that 
I 
i 

the proper interpretation of that Code section is that it 
I 

setslup alternatives for the Court; however, by the language 

of "br if none" and "or if neither," it means if one of the 

formkr elements exists, that is the time frame which the 

C I h · · d. · h f · b · h b · · d ourt as Juris iction -- t e irst eing t e pro ation perio . 

[24-25] 

I submit that it is error to bring this defendant back 

on this show-cause for two reasons: the first of which is 

19.2-306 says "within the probation period, or if none," and 

it dloes not say the period fixed under the original order. 
I 

Secordly, under 19.2-304, the Court could extend or shorten 

at a1 subsequent time that probation period, the supervised 
I 

prob,1ationary period. The Supreme Court in Cook versus the 

Commonwealth said if you can extend it, it would have 

extJnded that period of revocation and you cannot just look 

at Jhe original probation here that you sentenced him to. 

If 1ou extend it in a timely fashion in the appropriate 

order, under 19.2-304 or 53-273, the forerunner of 19.2-304, 

f 

I 
I 
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ARGUMENT ON WRITTEN MOTION 

[25] 

that extends the period. If the Court has the authority 

uncle~ that section to extend or to shorten or terminate, 
' 

isn't that clearly indicating you do not just look at the 

orig~nal order; you look at all the orders entered in the 
I 

case so far? The problem from that case is the Supreme Court 

set :aside the order extending, because the Court said that 

it w1as a void order; therefore, since the year had run, 

irre:spective of the maximum sentence --

'' 

MR. HERBIG: 

* * 

[27] 

..,_ 
" 

The order is part of the record in this 

case, and there is no question there was no original time 

limtt. He was to be placed on supervised probation; that he 

obt~in a GED certificate (reading) . 

* * ·k 

[32] 

Unfortunately, the Court's jurisdiction is limited. 

It is not the discretionary, general area. You have a 

statute that says when you can do it, and the Court is 

lim~ted to that time frame. 

THE COURT: Mr. Herbig, as a practical matter, this 

is what happens if there is a suspended imposition of sentence 

period. We may add onto that that he get a GED, or sometimes 

that he get a job, or this and that and he be placed on 

sup~rvised probation. Well, after a while, if they have done 

well, then the probation officer brings him back and says, he 
I 

-26-



ARGUMENT ON WRITTEN MOTION 
[32-33] 

has Hone all right; he has done very well and we want to get 

him lut of our office; we don't feel like we can help him 

I anymore, so we ask you to enter an order taking him off of 

supekvised probation. That is what happens. And I can't 
I 

belikve that Judge Tucker would enter that order allowing the 

probktion department to determine what his length of suspended 

sentbnce would be or the period for which the sentence was 

not lmposed. I can't believe he would allow the probation 

and ~arole office to decide that. 

l Suppose he found Mr. Grant guilty of grand larceny 

and uspended any imposition of sentence on the condition 

he bl on supervised probation. He goes out to the probation 

and ~arole office and he does very well and next week they 

say, well, he's done all right; we want to remove him from 

supe vised probation and the judge enters an order. In other 

words, the net result is he has labored under a suspended 

imposition of sentence for a week, and that time period was 

in fact decided by the probation and parole officer, when they 

asked him to take him off supervised probation. 

MR. HERBIG: Do you want me to respond? I do not 

necessarily disagree with that fact. For all intents and 

purposes, that may or not have been, but the problem with 

this case, I submit to the Court, is that when the juris-

diction of a court to revoke is granted by the legislature, 

and that is the only authority that the Court has, and when 

the jlegislature clearly says "during the probationary period, 
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ARGUMENT ON WRITTEN MOTION 

[33-34] 

or if none, the suspension period," and in this case there 

was ~o suspension period, I concede that, "or if neither," 

of cpurse has to fit. And the maximum period, the Supreme 

Cour1t is saying if there is a one-year or two-year probation 

in tpe original order, it doesn't matter about the maximum. 

It doesn't matter if there was a suspension period. That is 

what the statute says, and the only question before this 

Cour!t properly is does that statute limit that probationary 

period within the meaning of 19.2-306, to what it says in 

the original order. And as I stated before, I submit not, 

in ~iew of the fact that the Supreme Court has said, if you 

properly extend that probationary period, you extend the 

period of time you can bring him back. And secondly, because 

it says probationary period --

* * 
[35] 

-·~ " 

I submit to the Court that might not have been the 

cou~t's and other judges' intention to accomplish that result, 

but since we are dealing with the Criminal Code, it is strictly 

con~trued against the Commonwealth in any resolution in doubt 

and'must be resolved in favor of the defendant. 

I would ask the Court to set aside the revoking of 

the 1 defendant's sentence and the imposition of the suspended 

of ¢wo years on the hearing on June 2, 1981, or as an 
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ARGUMENT ON WRITTEN MOTION 

[35-36] 

alternative to, first of all, appoint me to effect an 

appe'al on Mr. Grant's behalf, and secondly, I know he has 

oth~r time. I would request the Court, pursuant to pro­

visions in 19.2 -- I would ask the Court to withhold the 

impo;sition of sentence on the revocation pending the 

appe:al. 
! 

THE COURT: I will reread Vick and Cook and let 

you know in a few days. I can tell you now I do not know 

how I will rule. I think I know, but I certainly have 

not :made up my mind. 

' 
I have a problem with not imposing sentence while 

! 
perfiecting an appeal. I am ninety-nine percent sure I am 

not going to do that. 

HR. HERBIG: As I understand it, I believe that is 

mand;atory. 
I 
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RULING ON WRITTEN MOTION 

[39J 

" June 24, 1981 
I 
I 

NOTE: The case is called at 9:10 A.M., viz: 
I 
I 
I 

Fil~ 
THE CLERK: Case of Commonwealth versus Jerry Lee Grant. 

Number F-6448. The defendant is present in court and is 

reptresented by Mr. John Herbig. 
I 
i 

Herbig, prepared for the defense? 
! 

Mr. are you 

MR. HERBIG: Yes. 

TIIE CLERK: The Commonwealth is represented by 

Mr. jJ ames C. Wicker. Mr. Wicker, are you prepared for the 
i CoIIIIl1onwealth? 

MR. WICKER: Yes. 

NOTE: At this point the Court Reporter is being sworn. 

THE COURT: Mr. Herbig, instead of writing you regard­

ing lmy decision on your motion, I had you come back today 
i' 

sinde I felt we had to have Mr. Grant back on the habitual 
I 

I 
off~nder, anyway. 

I 
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