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LEONARD McKINLEY MILLER, Claimant

v. Claim No. 684-216

ISLAND CREEK COAL COMPANY, Employer
-Old Republic Insurance Company, Insurer-

Larry G. Browning, Esq.
P. O. Box 156
Lebanon, Virginia 24266
for the claimant

Thomas R. Scott, Esq.
P. O. Drawer S
Grundy, Virginia 24614
for the defendant

Hearing scheduled before DeputyCo~~issioner COSTA
in GrundYt Virginia on February 25, 1981.

All witnesses having been duly sworn, the following
testimony was taken:

DEPUTY COIvJlv1ISSTONERCOSTA:

This is on the claimant's application. Mr. Scott,

would you state the employer's grounds of defense for
the record please?

NR ..SCOTT:

Yes sir Your Honor. It is our position that the

fracture of the lip of the medial plateau of the tibia

and the tear and removal of his right medial meniscus

which produced disability for work was in no way causally

related to the industrial accident of 8/31/79.

-1- Statements
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DEPUTY COMMISSIONER COSTA:

Nr. Browning.

MR. BROWNING:

Your Honor, before we go any further I would like

to request written permission to file written interrogatori
to Dr. Henderson.

DEPUTY COMMISSIONER COSTA:

What would be the purpose of the interrogatories?
MR. BROWNING:

From reviewing his last report I do not believe

that he is aware of the fact that the man has had some

treatment on this leg from the time he originally saw
him and the time he wrote that report.
DEPUTY COt~~ISSIONER COSTA:

Mr. Scott what would be your position on that?
MR. SCOTT:

I'm not sure I understand what you are saying.
MR. BROWNING:'

It is my inference from the letter that, the last
letter from Dr. Henderson, that he is basing ...
MR. SCOTT:

The one dated February 2, 1981?
MR. BRmVNING:

Right. That he is basing this opinion ...his

opinion is influenced by the fact that he believes

there is no treabnent in between this time period.

The secortd reason I would like for him to answer

questions is that he just recently informed the client

-2- Statements



of his permanent rating. So, I believe in any event,

the Commission, in the event that an award is issued,

it would be to all parties' best interest that the

issue of how much permanent disability is raised and
answered.

MR. SCOTT:

Well, lets just agree to take his deposition.
MR. BROWNING:

Your Honor I think from the claimant's viewpoint

the cost of the claimant to take depositions is unreal

compared to written interrogatories which are, of course,

no charge to the claimant. I can see no reason why an

interrogatory cannot serve the same purpose of depositions.
DEPUTY CO~ll1ISSIONERCOSTA:

Well, as far as the disability issue, you haven't
had him examined for that have you?
MR. SCOTT:

No sir. Possibly the man does have a specific
disability causally related to the medial meniscus.

Common sense dictates he is going to have something

but what we are saying is that it is not causally

related to the injury sustained in the industrial
accident.

DEPUTY CO~1ISSIONER COSTA:

Right, so any disability rating would not be
related either.

t1R. SCOTT:

Yes sir.

-3- Statements 5
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MR. BROWNING:

First of all Your Honor, we would like to ask him

if he knows Dr. Henderson is aware of the treatment by

Dr. McVey who has seen him in April of 1980.

DEPUTY CO~~1ISSIONER COSTA:

You would like to ask Henderson?
HR~ BROV'lNING:

I would like to ask Henderson that and if it does

change his mind it would be easier and more convenient

for all parties for him to assign a rating. It only

takes him a second to do and that way we could have
one award.

MR. SCOTT:

I ,",..,ouldlike to point out something. I don't

have any objection to Mr. Browning deposing Dr. Henderson

or ...you know you can couch quesions in interrogatories

that maybe can't be as fully explained as they could in

a deposition but with regard to Dr. McVey, I just got

this report today dated April 11, 1980. It says he was

treated o~ 4/9/80 because of cystic changes in the right

ankle. There has never been,on the accident report

or anything else, there has never been a report of any

injury to the right ankle. So, what does that have to
do with, the knee.

MR. BROWNING:

Your Honor, the report itself is originally addressed

to Old Republic Insurance Company. So, I think the man's

testimony today as to -the actual treatment ""ould be

-4- Statements



insignificant and I do think we should be allowed to
ask Dr. Henderson of this.
HR. SCOTT:

What can Dr. Henderson say. The man files his

accident report, he alleges a piece of steel or something

hit his knee. There has never been any mention of

anything about an ankle. The fact that his ankle has

been treated, how is that going to change Dr. Henderson's

opinion one way or the ot.her. If Dr. McVey had treated
the man's knee then that is a
color.

MR. BROWNING:

horse of a different

I think you are asking the Judge to decide a medical

question. What effect that \vould have oni t I think only
a doctor can answer.

DEPUTY CO~lISSIONER COSTA:

If there was some conflict in Dr. Henderson's
reports \vhy couldn't it have been resolved prior to

this day. Why couldn't he have been deposed prior to
this hearing?

MR. BROWNING:

First of all, we had no written approval to get
the interrogatories.
MR. SCOTT:

Hr. Browning always accormnodates me,I will

acconodate him. The only thing I am saying. is tha.t I

don't understand how anything about the trea tmen t of

-5- Statements
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the ankle would change the treatment to the knee

unless he is alleging that there is an injury to the
ankle which I am not aware of.

MR. BRm'lNING:

Your Honor, this is a medical question. I cannot

answer it nor can any of us answer it. I think it

might be significant, the fact that the same leg was

treated and Dr. McVey's report, I would like to ask

Dr. Henderson about it because I do not believe that a

fair reading of his ....To me it indicates that he may

not know of the other treatment. I would like for

Henderson to know of the man's, what he is testifying
today an.d so forth.

MR. SCOTT:.

Alright. I'll tell you what. I won't have any

objection to that but if I feel there is a necessity

for claii ficati'on I would like to take Dr. Henderson's
deposition.

DEPUTY CO~n1ISSIONER COSTA:

Really, I think, I know there is additional cost

to the claimant but the best way to go about something

like this is. to take a deposition rather than interrogatoriE

because you are going to get into some technicality
even if you neatly respond and it will be long and

drawn out ,vhereas if you are both there and he fee Is

a question isn't framed correctly he can object. If he

feels that he wants to follow up right there he can object

and follow up. In a situation like this I know it is

8 -6- Statements



added expense to the claimant but I would rather see

a give and take situation where you are both there and

you can both ask the doctor questions. I'll give you

thrity days from today's date for a deposition.
MR. BRm'JNING:

Thank you Your Honor.
LEONARD MILLER, Claimant

BY £'.IR.BROWNING:

Q.

A.

Q.

A.
Q.

A.
Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Mr. Miller, what is your full name for the record?
Leonard McKinley Miller.

Your address please?

Box 569, Honaker, Virginia.

Who do you work for sir?

Island Creek Coal Company.

What county and what location?

Buchanan County at Keen Mountain.

You were working there in August of 1979. Is that correct?
Yes sir.

Did you have an injury and if so, what was the date of the
injury and briefly what happened?

On 8/31/79 I was helping a man put a metal extension in

a jack and it slipped and struck me across the leg.
What part of your leg was injured?

Inside of my right knee.

Lower or upper?

Upper.

Your knee?

A. My knee.

-7- Leonard Miller, Claimant
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Q.

A.

At that time of the injury who did you report the
accident to?

My boss, David Horne, Mine Foreman.
HR. BRm'JNING:

Do you have any question that notice was given?
MR. SCOTT:

No sir. The employer filed their first report of

accident and we are not contesting that he reported the

accident or what happened surrounding the alleged accident
to his boss.

DEPUTY CO~ll'1ISSIONERCOSTA:

So, you will stipulate to the industrial accident?
IvlR. SCOTT:

I'm stipulating that he gave notice of an alleged
accident.

BY MR. BROWNING:

Q.

A.

After you gave notice of this accident, did you go to
any doctors for treatment?

I took the weekend off. I went back to work that following

Tuesday and worked a while and it kept locking up on me
so I went to see a doctor right then.

Q. Y.lhichdoctor? Was this your right leg?
A.

Q.

A.

Q.

The right leg would lock up, yes sir.
Hho did you see first?

I believe I saw Dr. McVey first.

v-lhendid you first see Dr. Henderson?
Septe~ber 17, I believe.

10 -8- Leonard Miller, Claimant



Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

l~.

Q.

Did you see him before you saw Dr. McVey?

I believe I saw McVey first.

What did Dr. McVey advise you as to the injury?

He drew blood out of it and told me I had my cartilage
messed up.

What caused you to see Dr. Henderson?

He is a surgical doctor and a bone specialist.
What did Dr. Henderson advise you?

That I needed surgery on my knee.

Did you miss much time from work from approximately

a year from the date the accident happened?
No sir.

What is your job with the company?
Foreman.

When did you see Dr. McVey again? Do you recall? Did you
see him in April?

Yes, because of my ankle. Yeah, I saw him on account of
that. That was an old injury.

That was prior?

Prior, yes sir.

Now, during that year did you have any problems or

difficulty with your leg locking up on you?
Quite often, yes sir.

Could you give me some idea of hO\'!often is quite often?

~'Jell,I wonl.t say it done it everyday but I (inaudible)

and it has locked up on the jackline and made me fall.

Would it occur twice a month or approximately, your best

estimate?
-9-.- Leonard Miller, Claimant
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A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

I ~ould say on the average once a week it would lock up.

Do you still have this problem \",ith "locking up of your

leg".

It don't lock up but it pops and cracks.

Now after this happened did you have any other injuries

to that leg?

No sir, not that I know of.

Did you have any operation to that leg?

They operated on my knee and took the cartilages out.

When was the operation and who performed it?

Dr. Henderson on September 5, 1980.

Has he advised you if you have any permanent rating

regarding the operation,relative to the operation?

Yes sir.

How much is that rating?

Ten percent.
Did you have any other injuries to the leg since the one

in August of 1979?

Not that I know of, no sir, not to the leg.

Mr. Hiller, you were involved in a fight I guess at the

Bluegrass in Russell County Virginia on August 30, 1980?

Yes sir.

In your own words, tell the Judge what happened.

I liked to got beat to death.

Q.

A.

I understand you were a little bit under the weather.

that correct?

Yes sir. Very, very much. Too much.

Is

1.2 -10- Leonard Miller, Claimant



Q.

A.

Q.

A.

Q.

A.

Q.

A.

Was your leg re-injured?

It was as sore as it could be before I ever left the house.

Saturday morning it was sore and after work Friday night.

It was all swelled up. It swelled up on me every night
after work.

So, before you went it was swollen?
Yes sir.

To the best of your recollection was your leg injured
that night 'at the festival?

No sir, not that I know of. It may have give away on me

and made me fall, I don't know about that.

I understand most of your injuries (inaudible).
My head was all to pieces.

DEPUTY COMtnSs lONER COSTA:

~\7hatis the period of disabili ty claimed, if a.ny?
MR. BROWNING:

Your Honor, we are trying to establish a permanent

disability rating. His medical bills have been paid, as

I understand. There is no lost wages claimed because he

is a foreman, he has made his wages, we are trying to
establish permanent disability.

DEPUTY COMMISSIONER COSTA:

That is the only issue?
MR. BROVJNING:

As far as I know.
BY MR. SCOTT:

Q. Nr. Miller, you returned to work on November 10, 1980
-11- Leonard Miller, Claimant 13



A.

Q.

A.

Q.

A.

Q.

A.

Q.

li..

Q.

A.

Q.

A.

Q.

A.

Q.

A.

{ (

pursuant to Dr. Henderson's orders. Is that correct?
Yes sir.

And the date of the alleged accident was August 31, 1979?
Yes sir.

Before August 31, 1979 hadn't you had an operation on your
right knee before that time?
Yes sir.

vJhat kind of operation did you have on your knee before
that time.

Bone biopsy.

Was there a scar on your knee?
Yes sir.

Did you go to the Mattie Williams Hospital and see
Dr. Emilerhu~i?

Yes sir.

And I believe you saw him on September 1, 1979 whi.ch would

have been the date following this alleged accident. Is
that correct?

I don't remember the exact date sir.

Hould that sound about right?

lilioutright yes.

And at that time he did what is called aspirating your

knee and tried to get some fluid out but couldn't get
any fluid out.

Right, he didn't get no fluid no.

1.4

-12- Leonard Miller, Claimant



Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Q.

A.

Q.

And he took an x-ray of your knee' at that time which

didn't show any fracture. Isn't that right?

No bones broken no.

After you went to see Dr. Khuri, was he the first physician
you saw?

I was thinking I saw Dr. McVey before I saw him but ...

Was it possible you could have seen Khuri before you saw
HeVey?

Because McVey drew blood out once and Dr. Moore is my

family doctor and Dr. Moore turned me over to Dr. Khuri.

Would it sound about right for the first time that you

ever seen Dr. Henderson on 9/21/79. Would that sound

about right?

I believe it was on the 17th.

The 17th.

I'm not for sure about that but I believe.

At any rate, you continued to work with regularity after

8/31/79 didn't you?

Yes sir.

With regard to this altercation on August 30, 1980, would

it be fair to say that you were in a fight and would it

be fair to say that you were intoxicated at the time?

Yes sir.

And you were taken to the emergency room and saw Dr. Gilmer

there?

Yes sir.

And at that time after this fight unlike when Dr. I'-1cVeytried

to get fluid out of your leg~ he got 60 cc's of blood when

-13- Leonard Miller, Claimant 1.5
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A.
Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

(

he aspirated your leg didn't he?
Yes sir.

Alright sir. And after this fight you went back to see

Dr. Henderson about four days later on September 3, 1980

and of course this is almost a year after the initial

alleged accident. Isn't that right?
Right.

And it was a short time after that that your leg was

operated on by Dr.Henderson?
On the fifth.

Okay sir. Dr. Gilmer hospitalized you didn't he?

I don't know who put me to bed.

But you were in the hospital after this altercation on
August 30, 1980?

Right.

I just want to ask you about this. His chart reflects

that you complained of pain in your right knee on the

2nd day of your hospital visit. Would that sound about
right?

I'd say, yes sir.

And that is when he drew the blood out and aspirated your
knee?

Dr. Horace drew the blood out.

And got some out that time?
Right.

1.6

-14- Leonard Miller/ Claimant



Q.

A.

Q.

A.

Q.

"P••

Q.

A.

Q.

A.

Q.

A.

Q.

II..

-15-

(
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Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

Q.

And you worked all that time before this altercation and

didn't use your crutches then. You went to work.

I used them at home a lot.of the time.

But you didn't use them at work?

No, I didn't have any use for them at work.

Nmv you saw, or your attorney has handed me a report

from Dr. McVey. Is he at the Mattie Williams Hospital?
Yes sir.

Is he a family practitioner, or do you know?
Yes sir he is.

Now you saw him on April 9, 1980. Would that sound
about right?

Possible, yes sir.

Now, that was about four months before this fight in
August of 1980. Is that right?

A. Yes.

Q. And you saw him for your ankle didn't you?

A. I had an (inaudible) in my ankle earlier which they
said was broken.

Q.

A.

Q.

A.

Q.

A.

Q.

I am just asking you did you see him for an injury to
your right ankle?

Yes sir.

And that is the reason you saw him at that time?
At that time, yes sir.

Now, that injury to your right ankle doesn't have anything

to do with this injury you are alleging on August 31, 1979?
No sir it does not.

Who is Dr. Scott. Is he in family practice at the

1.8 -16- Leonard Miller, Claimant



A.

Q.

A.

Q~

A.

Q.

A.

Q.

A.

Q.

~A•

Q.

Clinch Valley Physicians, Inc?

Well, he became my doctor all of a sudden like. My "vater

stopped on me. I couldn't make water and I don't know ...
You had a problem with your urinary tract?
Right.

And that is the reason why you saw him?
Right.

~vell, '.'lhat it was they called my brother to corne and

get me and he was working and I got my little children to

call my buddy and he got me and he asked me where I wanted

to go and I said for God's sake take me to the closest place.
DEPUTY CO~lliISSIONERCOSTA:

So in other words it is not really related to your
knee?

No, it wouldn't have no relation ...

You hadn't seen him for your knee. You only saw him for
your urinary problem?

Right .. But he advised me that I couldn't have nothing dope

on my knee at that time until I got my kidneys and my

urinary tract straightened out. It was in a critical
situation.

Your urinary problem was a critical situation?
Right. It is still very bad.

Mr. Miller, being fair about it, isn't it fair to say that

when you were in this fight or scrap or wbatever on

August 30,1980 that you were so intoxicated that you

just really don I t remember what happened to you and

-17- Leonard Miller, Claimant 1.9



A.

Q.

A.

Q.

A.

Q.

A.

Q.

A.
Q.

A.
Q.

t
\

what parts of your body really do you.

Well, in all due respect to you sir, the injury to my

leg had been previously done. It would hurt me so bad

when I started driving home a lot of times I would have

to stop and get out and walk and stretch my leg it was

cramping me to-death. As far as injury at that Bluegrass

festi val, the only noticable inj ury \vas to my head
except my leg was swelled up.

DEPUTY COMr-nSSIONER COSTA:

You say the only noticable injury, but were you
able to notice anything.

You were unconscious when you got to the hospital.
Right.

And you didn't get knocked out, you were drunk out of it.
I guess both of them.

I appreciate your being fair.

11m going to be honest about it. I'm not going to lie
about it.

So that is all I am saying. When you get in a fight you

are doing everything you can to protect yourself.
That is true.

unfortunately, you weren't too successful here. Is that
right?

No sir, I wasn't.

11m just saying, given the fact that you were involved

in this fight, you are doing whatever you can to protect

yourself and the fact that you are intoxicated and you get

20
-18- Leonard Miller, Claimant



A.

A.

Q.

knocked out because as you say because of alcoholism ...

or being under the influence, and also with the bloody

head, you really don't know what happened to your leg
do you?

Well, the leg was already hurting.

I'm just saying that you don't know what happened to
your leg.

I could have twisted it. I'm not saying that.
MR. SCOTT:

That is all.
BY MR. BRm'JNING:

Q.

A.

Q.

A.

Q.

A.

Q.

A.

You mentioned that when you saw Dr. Scott in 1979 that

he said something about not being able to work on your

knee. Did you talk to Dr. Scott about your knee in
September of 1979?

Dr. Henderson had already planned for me to have surgery
on it in 1979.

Did he tell you this.

He told me to come back in for surgery, yes sir.

What did Dr. Scott say about the knee in September of 1979?

He said I couldn't afford to have it worked on due to
my kidneys.

Mr. Scott asked you if you were wo.rking regularly wi th

your leg problem and you said yes but I am asking you if

you had difficulty in working with your leg?
Yes sir.

MR. SCOTT:

Your Honor, I believe that has already been asked and
answered.

.......[9- Leonard Miller, Claimant 21
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A.

Q.

A.

DEPUTY COMMISS10NER COSTA:

Thats right. You can go ahead and ask him.

Did you work with difficulty?

It hurt me a lot, yes sir.

When you saw Dr. Henderson in September 21, 1979 did he

tell you what he was going to do at that time and what

he was going to operate on?

He told me I would have to have surgery on my knee or

it would keep locking up if I didn't.

MR. BRmvNING:

That is all the questions I have.

DEPUTY C01'IHISSIONER COSTA:

Anything further?

MR. SCOTT:

The only thing, I would just like to call your attention
to ...

MR. BROWNING:

Your Honor, are we going to have arguments or ...

DEPUTY CO~~1ISSIONER COSTA:

Yes, that is perfectly permissible. Either side

can argue.

MR. SCOTT:

The only thing I point out to you is that he was

seen according to the attending physician's report by

Dr. Emile I{huri in emergency room or in the Hattie Hilliams

Hospital on 9/1/79, one day following this injury.

Dr. Khuri, who is a surgeon, a general surgeon, I think

his speciality is thoracic surgery but he is a general
.."2~ -20- Statements



surgeon; was swelling and tenderness in the suprapatella

area of the right knee (inaudible) tenderness medially,

right knee. The significant thing was that Dr. Khuri

attempted to aspirate the knee which the medical reports

reflect evidence of a recent injury and his report in

the file and at that time reflected that when he attempted

to aspirate the knee there was no fluid obtained. And

further, the x-ray revealed that there was no fracture.

Now, Dr. Henderson, when he sa\vhim sometime after that

the man's knee was probably swollen but again there was

no aspiration and no fluid taken out of the knee. Now,

when this ...and the man worked all that time for a year.
DEPUTY COMMISSIONER COSTA:

With difficulties.

HR. SCOTT:

I understand. He said he worked with difficulty but

he still worked. Then he has this altercation on 8/30/80

and when you review Dr. Gilmer's reports it says he carne

in there, he had an unconscious history of intoxication.

He was in an altercation \vith someone. He had an alcoholic

breath, all of which the man has admitted. I'm not denying
or saying that he hasn't been candid about adrr.ittingit.

And then on the second day of his hospitalization he

complained of pain in the right knee and at that time,

the first time, they aspirated the knee after this altercation

and drew 60 cc's of blood out of the knee and he continued

to have pain and his knee was swollen and, of course, that
-21- Statements 23
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doctor says he provided crutches but it could very

well be that the man says well I've already got crutches

but at any rate, and his discharge diagnosis was acute

alcoholism and internal derangement of the right knee with

hemarthrosis and advised to see an orthopedist for his

right knee. Now he also talked about bruises and abrasions

to his head none of which we are concerned about in this

industrial accident. Dr. Henderson's attending physician's

report of 9/21/79, he took an x-ray which revealed no

fracture then he goes back to see Dr. Henderson in 1980,

about a year after this alleged accident, specifically,

I think Dr. Henderson's February 2, 1981 report speaks

for itself and summarizes what has transpired but he

says the man didn't relate any altercation to him that

occurred on 8/30/80. He had reviewed what Dr. Gilmer

had done and he states in this February 2, 1981 report

that when you aspirate a knee and you draw blood out of

it and this was the fir~t time it was found when Dr. Gilmer

does is that that denotes a recent injury and he goes on

to say that the blOod in the knee is not related to the

8/31. He says 9/21 but that was when he saw him. I am

assuming he means 8/31/79 alleged accident and then he

talks about his discharge summary of 9/3 to 9/7/80 and

he found a fracture of the lip of the medial plateau of

the tibia and that is what he operated on the man. And,

he said if the fracture had occurred in the 8/31/79 incident

24
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that it would have healed within a years period of tiQe

so obviously he concludes that it is causally related to

what happened to him on August of 1980 in this altercation

and when all these things are considered, we don't have

any evidence to the contrary that the man didn't have a

piece of steel or whatever he said fallon his knee at

work. But the evidence is clear that he was able to work

in spite of it with difficulty, as he says. I don't have

anything to rebut that but he still worked which is an

indication of no disability and then he has this altercation

and that is when the blood starts showing up and that is

when he is having this hurt and that is what our position
is.

DEPUTY CO~1ISSIONER COSTA:

Did you all pay for the services? Who paid for the
surgical charges?

OFF RECORD:

MR. SCOTT:

Some, if I can just state this. The way I see it,

clearly the medical evidence shows tbat the disability

and surgery is not causally related to what happened to

him on 8/31/79 and he has the burden of proof. This

evidence is all submitted by his physicians. At the very

best, and I submit the evidence doesn't say this, but at

the very best we are talking about possibilities. Whether

it is possible it occurred from that altercation~ or whether

it is possible it occurred from work. I think it is clear

that it occurre6 from the altercation from the medical
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then it has to be resolved adversely to the claimant

bec~use he has the burden of proof.

DEPUTY CO~ll1ISSIONER COSTA:

From'your standpoint then, as you said earlier,

any permanent or specific disability which might have

flowed from the knee then is ultimately not related to
the original injury.

HR. SCOTT:

Yes sir.

HR. BROWNING:

Your Honor, I think that Hr. Scott keeps referring

to Dr. Henderson's reports. I would urge the Coromission

to review the original Henderson report of September 21, 19:

in which his diagnosis was injury to the right knee and

he at that time stated in his report, about returning for

possible surgery. The same surgery that he did a year

later. I would not attempt to engage in speculation as

to it/hendrawing of the fluid means something since I am

not ..~I. think that would be sheer speculatidn as to when

the drawingdf blood means something and when it doesn't.

Even Dr. Henderson says the word, it could indicate. Now,

there is no question that there was an accidentw I think

Mr. Scott, is correct, the man i.s candid. They really

donlt question the fact that there was an accident, he

was injured and he timely filed it. The report fro~

Dr. Henderson of September 21, 1979 does reveal an injury.
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The man returned to work and kept on working. He had

urinary problems, Dr. Scott advised him to hold off on

the surgery because of urinary problems. He was involved

in a fist fight at the festival. He was knocked out and

he got drunk but that does not change the fact that on

September 21, 1979 Henderson does rerate the tear. I am

not going to engag8 in speculation. I do not know if

this kind of tear would even show up on an x~ray. It

mayor may not. I think Dr. Henderson very care.fully

avoided saying that. So, I think the record views a

whole, the man h~s indicated and very candidly, that his

leg was swollen before he went to the festival, it had

locked up on him many times. Dr. Henderson in 1980

performed the same operation he advised the man to have

in 1979. Now in 1980 he says it is not related. Why

didn't he find it in 1979 and did the same operation.
Thank you Your Honor.

DEPUTY COMHISSIONER COSTA:

You might want to pose some of these questions to

Dr. Henderson. He is the only expert witness source that

we have. You may ask questions in terms of probability

and possibility and what might have caused ...what might

have been the underlying cause that necessitated the

surgical procedure. We hold the record open for 30 days
for that.
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VIRGINIA

IN THE INDUSTRIAL COMMISSION

LEONARD McKINLEY MILLER, Claimant

v. Claim No. 684-216 Opinion by COSTA,
Deputy Commissioner

ISLAND CREEK COAL COMPANY, Employer
-Old Republic Insurance Company, Insurer-

Larry G. Browning, Esq.
P. O. Box 156
Lebanon, Virginia 24210
for the claimant~.
Thomas R. Scott~ Esq.
P. O. Dra'\1TerS
Grundy, Virginia 24614
for the defendant

Hearing scheduled before Deputy ConITuissioner COSTA
In Grundy: Virginia on February 25, 1981.

This claim is before the Commission upon the claimant's

application filed January 9, 1981, alleging an industrial

accident on August 31, 1979 while in the employ of the named

defendant, and seeking specific disability benefits under

Virginia Code~65.l-'56(l5). Employer, by counsel, asserted

as its grounds of defense that the fracture of the lip of

claimant's medial plateau of th~ tibia and his tear and removal

of his right medial meniscus, which apparently has produced

some permanent disability, was in no way causally related to

claimant's industrial accident of August 31, 1979.

On Augus.t 31, 1979 claimant "",as employed as a foreman

with Beatrice Pocahontas Coal Company at an average weekly wage

of approximately $550.00 which would be productive of the
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naximum compensation rate then in effect, i.e., $199.00. He

indicated that while at work on the above date, a jack slipped
and struck him on his right knee, and that he sought treatment

for his knee condition with Dr. ~ T. Henderson, Orthopedic

Surgeon, on September 21, 1979, as 18. indicated by a report

of injury from Dr. Henderson dated Septerrber 21, 1979, a copy

of which was sent to the employer. The file reflects that an

employer's first report of accident \\lasfiled September 19, 1979,

indicating that the employer received notice of the accident

within the statutory period. Indeed, the parties stipulate

that notice of an alleged accident was, in fact, given the employer

wi thin the time frame outlined in the ~'Jorkmen's Compensation Act.

Dr. Henderson's attending physician's report of

September 21, 1979 includes a diagnosis of "tear of right

medial meniscus", a condition which Dr. Henderson causally relates

to claimant's August 31, 1979 industrial accident. Dr. Henderson

noted that the cl~imant's knee was swollen, that it was tender

over the medial aspect, and that it had a tendency to lock.

The file also reflects an attending physician's report

dated November 1, 1979 from Dr. Emile Khuri, including a diagnosis

of "swelling and tenderness in suprapatellar area of righ t knee,

severe tenderness medially, right knee" a condition which

Dr. Khuri causally relates to claimant's industrial accident.

The Commission is of the opinion that the evidence is unrebutted

that claimant did, in fact, sustain an industrial accident to

his right knee on August 31, 1979. vIhile claimant apparently

missed very little time from work as a result of the industrial

accident, he clearly indicated at the hearing that during the
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insuing year following the accident, he suffered continuing

symptoms on a weekly basis referrable to his knee. Specifically,

claimant testified that he experienced difficulty with his knee

in terms of locking and popping of the right knee. He indicated

that such symptoms I'lere particularly severe at times ,but that
he was able to continue in his employment on a fairly regular

basis.

Claimant indicated that he was involved in an altercation

during a Russell County Bluegrass Festival on August 30, 1980,

an altercation which resulted in a period of hospitalization

commencing August 30, 1980 and terminating. September 3, 1980
----at the Russell County Medical Center ,where he was treated by-

Dr. Giles Q. Gilmer. Dr. Gilmer's discharge sun~ary of

Septenmer 15, 1980 indicates that claimant had been drinking

heavily upon his admission to the hospital, that he had been in

an altercation at the Bluegrass Festival, and that claimant

subjectively complained of pain in his right knee. Dr. Gilmer

aspirated the knee joint, and obtained approximately 60 ccs. of

blood. He was released from Russell County Hedical Center with

instructions to seek further treatment with an orthopedic surgeon

if symptoms referrable to the knee continued. The file reflects

the claimant was, in fact, admitted to Clinch Valley Community

Hospi talon Sep"tember 3, 1980 under the care of Dr. Henderson,

and that he underwent an excision of his torn right medial meniscus

on September 5, 1980. He was discharged on September 7, 1980,

and the final discharge diag-nosis was "torn right medial meniscus".

The file also reflects a letter from Dr. Henderson

dated February 2, 1981 to the workr:len's compensation carrier,
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indicating that claimant had been seen by Dr. Henderson on

September 21, 1979, "at which time it was thought that he may

have a damaged medial meniscus in his right knee". Dr. Henderson

further indicated that he did not see claimant again until

Septenilier3, 1980, approximately one year later, at which time'

the knee appeared to be swollen and tender. It was indicated
by Dr. Henderson that he was not aware of the altercation at the

Bluegrass Festival but he did note Dr. Gilmer I s report concerning

the aspiration of the knee, a finding which indicated to

Dr. Henderson that there had been a fresh injury to the knee.

Dr. Henderson indicated that the blood in the knee joint would

certainly not be related to the original industrial accident,

in his judgment. He further indicated that it was his opinion

that the fracture of the lip of the medial plateau of clailToant's

tibia was similarly unrelated to the August 1979 industrial

accident. Dr. Henderson's reference to an accident on

September 21, 1979 is apparently a typographical error on his
part. Dr. Henderson concluded by noting:

In conclusion it \vould have to be my
opinion that the damaged meniscus was a
result of the physical altercation incurred
on August 30, 1980,and was in no wise
related to the old injury of August 31,
1979. Any persisting disability which
the patient may have would be related to
the incident of August 30, 1980 and
unrelated to the incident of August 31,
1979 .

\'lhilegreat weight should be given to the testimony

of the attending physician, his opinion is certainly not binding

upon the COIlli'7lission.\'Jilliamsvs. Fuqua, 199 Va. 709, 101 S.E.2d
562. Dr. Henderson appears to be somewhat equivocal in his
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February 2, 1981 letter with reference to the diagnosis of a

medial meniscus from the August 1979 industrial accident.

his earlier reports from 1979 state without equivocation a

However,

diagnosis of tear of right medial meniscus. It is equally clear

that Dr. Henderson indicated in his September 21, 1979 report

that claimant VIas advised about "retu~ing in a fe\>Jdays for

possible surgical consideration". Dr. Henderson's attending

physician's report of September 21, 1979 does not include any

qualification of the diagnosis of tear of right medial meniscus.
The diagnosis appears to be a d.efinite one, and while Dr. Henderson

qualifies the diagnosis in February,lgBl, we see no such qualification

appearing in his Septernber f )_979 reports. Similarly, Dr. Iienderson

felt, apparently, quite comfortable in causally relating the

right medial meniscus condition to the August 31, 1979 industrial
accident on his attending physician's report. He listed no other
cause at that tirae for claimant's right medial meniscus condition.

Because of the appdrent conflict in the medical evidence,
it was requested that the parties take the deposition of

Dr. Henderson, that deposition has been received, and it has been
made a part of the record. Dr. Henderson indicates on page 5 of
his deposition that surgery was not performed in Septenilierof

1979 because he was not certain as to his diagnosis. Again, if

Dr. Henderson had any doubt as to his diagnosis, it certainly

is not apparent from his reports of that time period. Dr. Henderson
noted that claimant, in September of 1979, had pain, swelling and

a tendency to lock involving his right knee. In response to a

question from claimant's counsel, Dr. Henderson indicated that
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such symptoms would be the normal symptoms for a diagnosis of

a tear of the right rnedial meniscus. It is furthGr indicated on

page 6 of the dGposition that when claimant returned to Dr. Henderson

in September of 1980, he related that the knee had given him

trouble on and off ever since the industrial accident, and he

complained of many of the same symptoms he related in September of

1979. Claimant's counsel inquired on page 7 of thG deposition as

to Dr. Henderson's diagnosis in September of 1980, and Dr. Henderson

relates that he "still thought he had a torn medial meniscus".

With regard to the question of permanency, the following exchange

is recorded on page 7 of the deposition:

Q. Doctor, is there any degree of permanent
impairrilentusing guidelines set by the
Industrial Commission in this patient
due to the tear of the meniscus?

A. I examined him with that in mind on
February 21st of 1981. I thought he
had reached maximum improvement. I
thought he had sustained a ten percent
loss of function of his right leg as
a result of the injury and meniscectomy.

With regard to claimant's continuing symptoms, the

following exchange is recorded on page 10 of the deposition:

Q. Doctor, if you would assume that he had
trouble from August 31st of 1979 on
with the knee such as, to be specific,
swelling, locking of the knee, giving
away of the knee, going with those symptoms,
would that influence your opinion in
any way?

A. If those situations happened frequently
at all and \vithout any other injury,
why then, it would influence my opinion.

Q. Would you be less apt to say with
reasonable medical certainty? I
mean, how would it change your
opinion?
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A. Well, I'd feel less apt to say, but
I believe I would still say.

Q. Let me ask you a questicin, Doctor.
Assuming the man is honest and he did
have locking, s'.velling,pain, di fficul ty ,
say, in walking at ti~es, would you be
inclined to think that the surgery was
related to the first injury?

A. I would say that it would be possible.

In addition, Dr. Henderson was asked on page 13 of the

deposition to assume that claimant had a tear of the meniscus

in SeptefiIDerof 1979, but it was not treated because of other

physical problems the claimant was experiencing such as urinary

tract problems, whether it would be possible that from ti2e to

time blood would collect in the near area, and Dr. Henderson

indicated that it would be possible if claimant had additional
injuries. Claimant's counsel then inquired as to whether it
would have been possible if claimant had kept on working, with

all o£ the attendant stress on the knee involved, and it was

Dr. Henderson's opinion that that also was possible. It \vas
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further indicated that Dr. Henderson's diagnosis in September of

1979 was exactly the same diagnosis he made in September of 1980,

and that the same procedures that he prescribed, or discussed

in September of 1979 were actually carried out in September of 1980.

Finally, claimant's counsel inquired, and Dr. Henderson affirmed,

that basically the same symptoms were present in September of 1979
as in September of 1980.

It should be pointed out that during the Bluegrass Festiva

claimant was intoxicated, and became involved in a fight with

other individuals in attendance at the concert. Claimant is



not a particularly fruitful source of information relative to

whether or not he actually sustained an injury to his knee on

the day of the concert, since he remembers very little about the

events of that date. While Dr. Henderson indicates that blood

in the knee would indicate a fresh injury, having made that

observation in his February 2, 1981 letter, it is equally clear

from a review of his deposition that the same condition could

have been present because of claimant's continued employment,

employment which certainly involved a great deal of walking,

crawling, and so forth, conditions which would place great stress

upon the knee. It is illogical for Dr. Henderson to assert in

February of 1981 that the damaged meniscus was a result of a

physical altercation in August of 1980 when he is on record as

stating that the damaged meniscus was causally related to an

August 1979 industrial accident. Clearly, the ~'Jorkmen's Compe:nsation

Act was adopted for the benefit of employees and their dependerits,

and it should be liberally construed in order to obtain. the de!3ired

results. Byrd vs. Stonega Coke & Coal Company, 182 Va. 212,

28 S.E.2d 725, (1944). Viewing the evidence in the light most
favorable to the claimant, and taking into account the dissimilarity

between the 1979 staten~nts of Dr. Henderson and his more recent

statements, the Commission is of the opinion that claimant's

10% specific disability to his right knee is causally related to

his original industrial accident, and we so find.

Accordingly, an award shall enter.
AY\,ARD

An award is hereby entered in behalf of Leonard
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McKinley Miller against Beatrice Pocahontas C6al Corporation,

and its insurer, Old Republic Insurance Company, providing for

specific disability benefits as per Virginia Code ~65.1-56(15)

for 10% permanent disability to claimant's right leg, which

would entitle claimant to seventeen and one half weeks of

compensation at his weekly~rage of $199.00. All compensation

which has accrued from February 21, 1981, the date of the rating,

to the date of this opinion, shall be paid in one lump sum directly

to the claimant, and future benefit payments shall be made every

two weeks thereafter until the award has been satisfied.
From compensation accrued, there shall be deducted and

paid" $500 to Larry G. Browning, Esquire, for legal assistance

rendered the claimant.
The employer shall be responsible for all reasonable

and necessary medical care occasioned by claimant's August 31, 1979

industrial accident for as long as necessary.

There being nothing further before the Cornmission for

determination, this claim is hereby dismissed, and the case is

ordered stricken from the hearing docket.
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LEONARD McKINLEY MILLER, Claimant

VIRGINIA:
IN THE INDUSTRIAL COMIUSSION

v. Claim No. 684-216

ISLAND CREEK. COAL COHPANY, Employer
OLD REPUBLIC INSURANCE COMPANY, Insurer

LarryG. Browning, Esq.
P. O. Box 156
Lebanon, Virginia 24266
for the Claimant.

Thomas R. Scott, Jr., Esq.
P. O. Drawer S
Grundy, Virginia 24614
for the Defendants.

JUN 1 2 i981

REVIEW before the Full Commission at Richmond, Virginia, on
June 5, 1981.

This claim is before the Full Commission for revie\v of the

opinion of March 31, 1981. The issue presented is whether or not

the claimant's permanent disability of the right leg is causally

related to injuries suffered by industrial accident on August 31,

1979 or is the result of any injuries which may have been

suffered in a non-work related incident on August 30, 1980. The

opinion appealed from reviews in some detail the somewhat

conflicting opinions expressed by the treating physician and

finds that the claimant's permanent disability is the result of

injuries suffered in the earlier industrial accident.

No useful purpo~e would be served here by a detailed review

again of the opinions of the treating physician and the other

evidence before the Hearings Commissioner. Suffice it to say
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that there was evidence of internal derangement of the claimant's

right knee following injury by industrial accident on August 31,

1979. The evidence regarding subsequent injury on August 30,

1980 is somewhat equivocal.
The Full Commission, upon review, adopts the finding of fact

and conclusions of law set forth in the opinion of Harch 31,

1981, which is AFFIP~ED with the modification that legal fees for

Larry G. Browning, Esq. for legal services rendered the claimant

shall be increased to a total of $800.00.
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ASSIGNMENT OF ERROR

The Industrial Commission erred as a matter of law in awarding

compensation and medical benefits as a result of an industrial

accident of August 31, 1979 solely on the basis of the September 21,

1979 report of Dr. W. T. Henderson, claimant's attending physician,

notwithstanding the fact that Dr. Henderson's subsequent report of

February 2, 1981 and deposition of March 11, 1981 superseded his

prior report and unequivocally related claimant's injury and ensuing

disability to his subsequent non-industrial accident of August 30,
1980.
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.RED UN~ER THE PROVI;'310~,S (II" ~ <
. \

CO.'M•••C;;~WE..••.lTr( OF VIRGINIA
OEPA::TMFNT OF WOlil\MEN'S COMPENSATION

!~mU5TRIAl COMNIiSSION OF VIRGINIA
P. O. Box 1794, Richmond. VIrginia 23214

ATTENDING PHYSICIAN'S REPORTC~"e of _--------~-------------------------------------------------All question. in {his bl~nk should b.= ~nswc:red, 2nd the report should conbin ;an account of all injuriei, no maller how Irivial. Fill
out bl~nk in ink using p-cn or typewriter, ~nd mail promptly 10 the employer or the Cbim Office of the insurance cnrier.

2. O"TE OF INJURY (MO .• tiDY.Y')

41 m
4.0ATEOFO.RTH{O'dZ*J 5. SE)"

(Mo.. day. y,.)

1. NAME: OF INJUR£O EMPLOYEE (Firsl. ",iddll i"ili"l. I""J

Leonard M. Miller
3. E"'I?LOYEPS HOME ADDRESS (/',,,,,.11., fJAd II,.". city •• 112',. zip cod,)Box 569
Honaker, Va.

Au ust 31 1979

6. NAME: OF EI-IPLOYER 7. EMPLOYER'S AOORESS (N"mb" and sl"rl. cily •• 1"',. zip codd.

Island Creek Coal Co Keen Mountain, Va.
8. OATE OF FIRST VISIT (Mo.•day.

September 21, 1979
g. OATE OISCHARGEO (Mo••tiay.y,.) 10. WHO AUTHORIZED TREATMENT'

11. EMPLOYEE'S ACCOUNT OF HOW INJURY OR EXPOSURE TO OCCUPATIONAL OISEASE OCCURRED

He dropped a piece of metal extension on his right knee.

12. F1>lOINGlI UPON EX •••••IN •• TION \lNCL..UOI!: R£SUL..TS 0" X'R"YS. L •• eOR"TORY STUDIES, ETC. NOTE PRIOR INJURIES "NO PRE'
EXISTIN~ CONDITIONS AND "NY RE •.••••RK. AND RECOMM£NOATIONS ON THE REVER5E OF THIs FOR •.•• )

General physical examination was not performed. Examination of his right knee
reveals an old healed scar on the medial aspect where a bone operation was done
TIlanyyears ago. The knee is swollen. It is tender over the medial aspect and tends
to lo~k. X-ra reveals no fracture dislocation.

13. DI"GNOSIS 14. IS OI"GNOSED CONO''t'ON OUE 10 OCCURRENCE OESCRIOEO
IN ITEM t ,.,

Tear of right medial meniscus. 2Qg YES o NO
IF 'NO-. EXPLAIN ON REVER~£
OF THiS FonM

15. N"TURE OF TREATMENT 15. O"TES OF YOUR TRE"T'
MENT (;,(0 •• dDY. y,.)

He was advised about care at home, attempting to contine at work
and about returning in a few days for possible surgical considerat'on.

17. WAS EMPLOYEE HOSPITALIZEO!O YESON

(II "Yrs. ~ Kiv. "D"'~ a"d add'I.1S 01
hospi/'" mil.", 19)

teo WERE X-R"YS TAKEN' 0 YES 0 NO

(II "Y~ •• " ,iv, "sult. i" i/< •• 12)

'~. GI~E (I) NAMES. 121 •• OORESSES. AND 131 OATES OF TRE"TMENTS PROVIOED BY HOSP'T41..S OR OTH~R OOCTORS FOR THIS INJURY

~

~. O"TE OF THIS REPORT

M.D 9-21-79
-------------

23.

2~.

Ti110u Henderson, M.D.
22 N •••••E OF "TTENOING PHYSICIAN (Typr 0' pri"l)

SEJ:-4\~ 1o'm.."- \" .j' -N~---~, \
20. ~AS-T-H-E-R~E-O-)-s- ••-e-I-I..-I-T-Y~F-~~-~-O~R-K-r~-A~.-D-A-T-E~O-I-S-A-e-'-L-I-T-y~e-E-G-A-N~-:~~~~~~~T~O~~~~,-U-R-N~-:-C- .•-O-A'T~~e~E Tb nETuRN TO;..-- . ,. \ \

DYE'; ONO (II "Yu."<l7tSWU (l>Io •• t!ay,y',) : K(lo4" .. day.: T~R'fGUL~R" RK(}./o.day.

20 • 8 C) :: y'. \ \. \,-n.. ~ .
I I, ;

21. WIL,}- TH.l:RE rl~ PERM"NENT DEFECT OR DISFIGUREMENT' 0 YES N
rtl y~•.. J,~ci;l" "alu,. artd ~zlnH 01 OIZ",. E,'iMat. 10" 01 {""ctio" i" % I "'"

COMP'U.:H THIS REPORY !MMfDIATEl Y AFTER ~IHING ?ATHENT FO~ TH~ FI~STT1~~E41
FornI No. b 10-1-77 --r,OOM
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.'R:.::~r..• {ED C'ND ER r;H ( P RO\' ISlO~< S uF

CO,,"W.CJN'Nf.Al:H OF VIRGINi,4,
OV'MT.'AfNT OF WO:lO<MEN'$ COMPWSATION

INDUS7RV.••l COiAfAISSION OF VIRGINIA
P. O. Box 1794, Richmond. Vlr21nia 23214

ATTENDING PHYSICIAN'S REPORT~Ge of L_e_o_n_a_r_d_M_,c_K_'_i_n_l_e_y_J-_I1_•.1_l_e_r .--------------------------------~------------------------Suesliom in this bloIOK should be :Inswued, and ihe report should conuin an account of "n injuriC'J, no maller how trivial. Fill
blank in ink using pcn or typewriter, and mail promptly to the employer or the Claim Otfice of the insurance curier.

1. N •••• E OF INJUilEO EMPLOYEE (Fi,.,. ",iJdl. j"iti,II. 1".1}

Leonard McKi~ley Miller
3. E"'''LOY E to', HOME AOO:'!;;;" (N",.II., 4111. ,'"..1, city, "11". Eip cod,)

Box 5'69
Honaker, VA 24260

2. O.TE OF INJURY (Mo .• da".",)

8.,..31.,..79
4. O"TIL 0" B''''TH (or a", 5, S£"

(Mo •• day. y,.)

11-23-37 M

.:. :..••• J ..c:.; .. :.~_:~.__ :.. :

9-1-:-79

Beatrice~Island Creek Keen Mountain, VA 24624
e, D"TE o;r l"lR'T VUlT (1040 •• .1,,)'. 8. OAT;:: DISCHARGED (Mo ••da)',y',) 10.••••HO AUTHORIZED TREATMENY!

y,.)

\
\ 11. EMPLO':'l:E'S ACCOUNT OF HO~ INJUqy OR E)(?OSURE TO OCCUPAT'O~AL DISE.SE OCCURRED

"A piece of metal extension 'fell on my right knee," ,.

12. "'NOINe", UPON :=:lI.••••••'NATION \INCI..UOI£ n~SUI..T! 0,. X-"AYS. L.Al!ORATORV STUD'!'!!. ETC. NOTE "RIOR '''JUHI£S A"O PRE-
ElI.I"TlN<O CO"OITIONS .No "NY REMARKS ."0 HI:<O ••••• XNoATIO •• 1 0 •• THE REVER~E OF THIS FOR ••••'

Physical examination revealed swelling and tenderness in the suprapatellar
area, There was severe tenderness medially, There was a scar from previous
surgery. There was questionable fluid so an attempt at aspiration was
done 1vith no fluid obtained. X-ray of the right knee revealed no fracture,

14.IS CIAGNOSEO CONDITION DUE 10 oCCU •••• a:NCE Oll:SCRIIU:O
IN IT E••.• II?

13. DIAGNOSIS

Swelling and Tenderness in
Suprapatellar Area.of Right
Severe Tenderness Medially,

Knee
Right K ee

o ..0 IF -NO-. EXPLAIN ON REVE"3E
0,. TH'I FO", •••

\ . d . 'I. I
A. DATE 01SAIlILITV IlEG"'" I aOA E \./1,1.., TO Hf-"J,V\,N •

(iWo •• d.:ry,y'.' : yO LIGHi, .••.pRK (~, ..'<I.'ay. :
\ 1 \..l '9-1-79 : '.) liE:!- W'I.ll t '

I . :

21. "'.LJ- .H,~9tE 3£ PERMANENT D!":i"i!:CT 0" D'SI"'GURE"'EN'1' , 0 YES U,blO-----
(If y,.. tI,.c;i~~ """"z ""Ii "",,,' 01 •..,..•• E,'i",,," 10•• of {lmclio" i" 'r. I,,,,,.).

20, '.'Al THl:r'I!: OtS .••.~IL.'Ty "OIl "'ORK?

Q;1'(~S 0 NO (If "Yu." a".",,,
2O-A.B.C) ~~

IS. NATU~E O;~ TICEATMENT 10. OATES OF YOU~ TREAT-

1. Elevate 5. Try to return to 1vork on MENT (No •• <16)1. y','
2. No weight bearing on Tuesday, Sept. 4, 197
3. Icebag
g _ 1

17, w •••~ EMJ>~1..0YEE HOSPITALIZED! 0 II. WERE, )(-R.YS TAKEN! XX] YES 0 NO

(II Y••. II"'. ""''''. a"d a4dr ••• 01 ((I ••y ••••• .I;'" '.Sllil. i" il•••12)
hOJpil,,1 iJJ i' ••• 19)

IQ, GIVE (1) NAMES, (2) ADDRESSES. AND (3) OATES OF T.REAT"'ENTS "ROVID INJURY

2), ADDRESS (N"",I> •• a"J ",.'1, cily. slalr, zip coolr)22, NA"'~ OF ATT~l'IDI",G ~H'(51C'A'" (Typz 0' p,i"l)

Emile Khuri, M.D. 200 Washington
Richlands, VA

H, I C:!I'!71I'Y THAT I PlR;'ONAlLY IXAM'NED AND TI'H,~TED THI3 i"ATllNT

(~ c--- \SI~NATUI'l\t 2...l -,._-.,...__ M, D
:'I~vllli q.,.....Jo't'f'1i~"-T"~-rr--.l

"?

Square
2461d.

! ...

"'.:'}/
;>-
. !\;~:

~5. DAT~ OF THI~ "E~O" T

11-1-79

F(.J(lll No. G---'5-4.7fi.'-400rA
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JS~ELL COUNTY i"IEDlCAL CEN1 •..',
!3Ar~(;; -I. Vll1Gli'-JIA \

PHYSICAL EXAMINATION

.ME: Mr. Leonard McKinley Miller CASE NO.: 7679

)DRESS: Honaker, Virginia
42

DATE:

DR.:

8-30-80
Gilesq. Gilme r

C: Unconsciousne3s.
PI: This man was admitted by way of the Emergency Room where he was brought by

way of ambulance in an unconscious condition. Attendants gave the history
of him being intoxicated and involved in an altercation with someone.

YSTEMS REVIEW: Not obtainable.
E: He is well developed who is in an unconscious condition with alcoholic breath.

Temperature is 98, pulse 84, respirations 20 and blood pressure 120/86.
EENT: Normocepha1ic: No hematoma or abrasions. The pupils are round and equal.

They react to light. Ears are negative. Nose reveals edema, discoloration
of the skin with dry blood at the nares.

ECK: Supple.
1EST: Symmetrical.
EART:
JNGS:

3DOMEN:

::CTAL:

;CK:

GREllITIES:
CHi:

::UROLOG I CAL:

iAGNOSIS:

JG/tmh

No murmurs. Regular rhythm.
Clear to auscultation.
Soft with no masses.
Not examined.
No deformity.
No deformity.
There is some discoloration of the skin of the forearm and hand.
Reflexes are normal.
1. Acute alcoholic unconsciousness
2. Possible injuries of the head, nose, right wrist and hand

~$U#% L4~_. __
Giles Q. Gilmer, M.D.

OCT 1 0 '\980
Dictated; 9-1-80
Transcribed: 9-?-80

45



LF.8ANON. VI HGINIA 242uo, ,
~-~. DISCHARGE SUMMARY

NAME:

ADDRESS:

AGE:
DATE ADr,,1ITTED:

f'Jr.Leonard f'icKinleyMiller
Honaker. Virginia
42
8-30-80

CASE NO.:

DATE TRANSCRIBED:

DOCTOR:
DATE DISCHARGED

7679
9-16-80
Giles Q. Gi
9-3-80

This 42 year old male was admitted 8-30-80 in an unconscious state after having had an
altercation with someone. Attendants said that he was drinking heavily at the time. Physica
examination revealed him to be unconscious with an alcoholic breath. Pertinent physical findi
revealed dried blood in the nares. some discoloration of the skin of the right wrist and hanc
The laboratory studies revealed a normal hemogram. Urinalysis was normal. Chemisty 6 was
normal. X-ray of the skull. facial bones. nose. right hand. right wrist were considered
normal. X,..rayof the chest showed diffused pulmonary fibrotic pattern. On the second hospit.
day he was alert and complained of pain in the right knee. This joint was swollen and fluct\
X-ray of his knee was negative. About 60 ccs. of blood was aspirated from this joint and '
culture of this fluid was negative. The knee continued to have pain and swelled again. but
it was felt that it was better not to "aspirate the second time. He was discharged 9-3-80
with the use of crutches and instructions to see an orthopedist if this knee continued to

hurt.
DISCHARGE DIAGNOSIS: 1.

2.
3.
4.

GQG/tmh

46

Acute alcoholismInternal derangement of.the right knee with hemarthrosis
Multiple sprains and contusions
Pulmonary fibrosis

~~Gl1es Q~ G11mer. M.D.

Dictated: 9-15,..80
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CliJH.-eH Valley Physicians, Inc.
I•

RICHL.ANDS. VIRGINIA

COMPENSATION PROGRESS RECORD
October 6. 1980

TO: Old Republic Insurance
Drawer FF
Richlands. Va.

NAME:

Leonard Hiller

DATE AND TIME OF INJURY:

August 31. 1979

DIAGNOSIS:
-----_ .._- .-.--- ....._-_._ ..._-._-_ ..

~,..- ~ "..0_-.. ,

( Tear of ri_~ht_medial me~iSC~S0__)

----._-._--_._-"

CLAIM NO.:

PROGRESS, //

The patient "t17asseenhere again on September 29. 1980 at \vhich time
he is improving. He was given weight lifting thrapy and advised abouthome care. /.

The pationt was seen here again on October'~ 1980 at which time his
recovery seems uneventful. He \Vas given weight lifting therapy and
advised about care at home and returning.

TH;bc
cc: Island Creek Coal Co.

Edgar Nullins
Keen MT., Va.

;/

/

i /".~.3/...... 47
/,,/;a~/c/';;(~~_~. _
L/ TIl-LOU HENDERSON i,,1.D.



Clinch Valley Physicians, Inc.
RICHl.ANDS. VIRGINIA

COMPENSATION PROGRESS RECORD
November 7, 1980

TO: Old Republic InsuranceDrawer FF
Richlands, Va.

NAME:
Leonard Hiller

DATE AND TIME OF INJURY:
August 31, 1979

DIAGNOSIS:

Tear of right medial meniscus.

PROGRESS:

CLAIM NO.:

The patient was seen here again on November 6, 1980 at which time
he is improved. He was advised he could resume his regular work on11-10- 80_---------- -- --- . ~---_.:------- _.

TH:bc
cc: Island Creek Coal Co.

Edgar l1u11ins-
Keen l1T., Va.

48



Clinch Valley Pllysicians, Inc.

Joseph S. Serreno. Administrator

RichLmds. Virginia 24641 Phone 703/964-67712949 West Front Street

February 2, 1981

Old Republic Insurance Company
Mr. Ervin B. Davis, Claims Manager

Serving SOli tJzwestern Virginia Dra"Ter FF
Richlands, Virginia 24621

TERN.At. ~\LDICINE

A Abernat~y, ~tD.
A Robinson, M.D.

RE: Leonard M. Miller
IRDIOlOGY

C. Bowen, ~\.D.
Dear Mr. Davis:

:DIATRICS

A ~kC~e, I~.D,
~. Forehand, "'tD.
:. Davis, 1-'\.0.

lTHCPEDIC SURGERY

Tillou Henderson. I\'-D.

:NERAL SURGERY

O. Vermilya. ,.lO.
.\. Peery.l.tD.
D. Collins. '-\.n.

ISTETRICS £, GYNECOLOGY
:'..8ow~r. M.D.
P..Olinger. ~1.D.
_. [lewey. M.D.

,'\ll Y PRA.C nCE
1_Ki, by, ~tD.

C. Scott. M.D.
'\.t\'otos.f1.D.

oORA.TOfIY .'1EDICICiE/?/\ THOlOGY
:'1ATOLOGY and OCiCOlOGY

Sref,tnin:, ;'\.D.

DIOlOGY

••.Cunningham. ~D.
N. Evc~ns. ,..\.D.

HTHAU~OlOGY

:1m~~sJ. C Woons-, ".\'0.

OLOGY

.Wi!e.l~.D.

I have your letter of inquiry dated January 26, 1981, relative
to the above narned pat ient . I have reviewed his records here
and note that he was seen here on one occasion on Sept.ember
21, 1979, at which time it was thought that he may have a damaged
medial meniscus in his right knee. He was not seen again until
September 3, 1980, that is, approximately one year later. 1dhen
seen on that date, his knee was quite s'Iwllen and tender, and I
was not aware of the subsequent injury which was said to have
occured to his knee is some sort of an altercation on August
30, 1980. I note Dr. Gilmer's report which stated that about 60
ccs of blood 'Ivasaspirated from his right knee joint on, or"about,
August 30, 1980. This would indicate that there was a fresh injury
to the knee, a.nd the blood in the joint would certainly not be . '\
related to his alleged original injury of September 21, 1979.(:'()

I also enclose a copy of my discharge s~~ary for the period of
hospital from 9/3 to 917/80 , at '\oThichtime -it "TaS noted that there
was a fracture of the lip of the medial plateau of the tibia.
This also would have been a recent injury as a fracture there
would have healed had it occured on September 21, 1979 .

In conclusion, it 'I-TOuldhave to be my opinion that the damaged \\
meniscus was a result of the physical altercation incurred on \\
August 30, 1980 and ';.rasin rio vise related to the old injury of\
August 31, 1979. Any persisting disability "Thich the patient
may have "TOuld be related to the incident of August 30, 1980 and
unrelated to the incident of August 31, 1979. Trusting this
clarifies the situation.

Yours truly,

M.D.
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C9i~ch Yaney Comm~niiy HosIPita3
DISCHARGE SUMMARY

Leonard H. Hiller 323,884,......-~_ _-- '
NAME , , :...-: \ , , , .. . .. HISTORY NUMBER , .

ADMITTED'i'l(?-:~-:-'~~'" '.J ADDRESS ~,c:!?-~~~.~?Y.8: •.......... AGE ~? .
:, 9. 80 / OrthopedicISurgeryDISCHARGE\~ -;7;'........................SERVICE .
h ".'

The patien\"~'~s'seen here again on September 3, 1980, fur'further examination
and treatment of his right knee. It was injured in August of 1979 and has
caused trouble off and on ever since. Recently it has swollen and become tender
He feels very well otherwise. He has had no recent cold or cough.

He is well nourished, good color and quite lame and using crutches for ambulatie
His general physical examination is not remarkable.' Examination of his right kn
reveals it to be swollen and quite tender over the medial aspect and tending to
lock.

In the hospital with general anesthesia on September 5, 1980, the torn right
medial meniscus was removed. A fracture of lip of the medial plateau of tibia
was noted. His postoperative course was uneventful. He became ambulatory with
crutches and was discharged in an improved condition on September 7, 1980, with
instructions about care.aLhomeand with a prescription for Phenaphen #4 (24)._.-._-_ -._ .._ .._-_ ' ", -.. -"-

DIA,GNOStS: Torn right medial meniscus..
.....-- ~- _-- " - _._ .•._._-_._-_._ _ ..---_.~

'l'H: fs
T: 9-25-80

cc: kd Republic
cc: Island Creek

50

Ins.
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v-JITNESS
I

I,
I, DR. TILLOU ilENDERSON

,i

I
!
I

3

4

7

6

9

8

"I'ii
( II

112 ,I
Ii

, Ji., ..-----------------ji----- ..-.---------- .---------- ..-----------..---------!i
') Ii I N D E X i:

1\

IiCROSS REDIRECT RECROSS!!
I!
Ii
II

15-24 24-28 . 28 II
!I
II
I
I

I
I

!

..
DEPOSITION EXHIBIT NO.1 - Letter of Mr. Davis, Old

Insurance Co. dated Jan. 26th, 1981

DEPOSITION EXHIBIT NO. 2 - Pathology Report elated 9-5-80



The signature of the witness was waived.

taken by agreement for the purpose of evidence on

my premedical training at Southern Methodist University

3

I am an' ortho-

(
Ii
""i:
I:
j'.,
":1
II._------------ '-"--'-p-----
Ii
II
"'IIi

II
,I
IiilI,
Ji
II
I'

on March 11th, 1981 at II
. •• IIV,l.rglnla,::

Ii
II
II
II
!
i
I
Ii
il
II
II
II
,I
'I!I
11
,I

ii
"II"

ji
JI
"
'I
I!
II
Ii
Ii
!I

Ii
11
ji
Ii,!
i;
i;.,
"!l

Following premedical education,

DR. TILLOU HENDERSON

DIRECT EXili~INATION

Would you state your name and profession?

Doctor Tillou Henderson.

You are with Clinch Valley Clinic?

Yes, Clinch Valley Physicians.

After high school in Dallas, Texas I took

Doctor Henderson, could you give us a brief

i:
\

The deposition of:

Doctor Tillou Henderson

Q.

A.

Q.

Q.

A.

A.

behalf of the defendant was duly taken and sworn to

before B. V~ Branson, Notary Public for the State of

having been duly sworn, was examined and testified as

"!!
Ii
"

/','J
I;
Ii_..._-----_..- ...--.-.--lr.-----
"

:;, 11

3 If,I
II
Ii,4
II,I

5 II
I,

6 I
7 III' commencing at 8:30 o'clock a. m.

Clinch Valley Physicians, Incorporated, Richlands,
8 II

II
9 I Virginia and Court Reporter.

10 Ii
,I

11 11
II
:1
il

12 II
13 'II follows:

l!1'1 ,;III.
II]5 II BY HR. BROHNING:
" ---------I!

16 'I
I

17 j
,i
Ii

18 'I d.....I, pe' ,l.SL.

19 I!

20 IL,I
II'21

II
"22 II resume of your qualifications?
Ii.

2:; II
2.1 I:

II
:~:) j;

Ii which 'Vvasalso in Dallas.-.---..-'----- .----"I'!------. ------
i'
"
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(
Henderson - Direct

54

II
i Ii! II, ---------------.----------------' ----------------------.-t!--.. ------ .--.-------n------. Ii

'~ Ii. . . II.-- I I had my medlcal education at Bo.ylor College of Mealclne ,I

i Ii
3 i which, at that tir,le, was also in Dallas, Texas. I had a :i

: II
4 ,i year internship at Baylor Universi ty Hospital in Dallas, I,ll'

il
II I

5 I 'IIfollowed by a years residency in surgery at the same
1 I,
I Ii

6 II hospital. That was followed by three years of preceptor- II
7 II ship training \vith an orthopedic clinic in Dallas. Not !

I! !
8 11 very long after that I ha.dthree years of experience as i

. I!-
q ! .Ii:~ ,Chief of an Orthopedic Surgical Team in the United States '/il

!I: I10 Army in the Pacific Theater of Operations. I have been i
I !
I ,

11 I engaged in the practice of orthopedics at the Clinch Valley II
i i

12 II Clinic here in Richlands since that time, since Hay of Ii
1:3 Ii 1946. 'I:I!

II
14 II Q. You have examined LeOnard Hiller before, II

fI Ii,
16 Ii Ii

II I believe, is that correct? II

!I n
Ii) Ii fir

II A. Yes 1 sir. : Ii
"Ii I:i17 I IliQ• Concerning his knee injury, when was the ~Ii

'I H'I: ;:
13 II .first time that you saw him for that? ii

II . :! ,!
iD II \~:'.. :!,

.. A. On September 21st -of 1979. "..... <l

Iiil',' •• :-:'~,' • .:'-~ H,:;0 I' Q. v-Jhatwas the results of your examination"" ..lf,
Ii" ii

21 ji and why did you examine his right -knee? !!
22 JI!, II

I! A. He stated that he had injured his right knee i\

2:1 Ii I,
lion August 31st, 1979 when he dropped a piece of metal on :1

2-i Ii it. On the examination of his knee, there was an old healed ::
II II

2;j Ii scar on the medial aspect where a bone operation had been Ii
.__.. .. J~--_---------_- ..-- ...-----------.-------- ..----. ..._.__....!I.

Iii S () 8 V r:\ r~.'\:'\: ~ () i\: I'

i! c\ ....;Jrt"';" .r~~'~':':i'1"~,l"! : j

!; f~,-");'; r~ ,.1, ~l.)\ ~:',
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5

I do understand

(

• 4 •• _. .-------------

Well, surgery wasn't per-

Well, let's go on then.

It's my understanding that the surgery was

I alanot sure.

But you are aware then that he was being

He had pain, swelling and a tendency to

I did not have an opportunity to see him

Q.

A.

Q.

A.

_.-------'-"._._.-+- -~- .- -----_.- -- .... --.-_.~-- .-_._-_ ...- -

work and about returning in a few days for possible

.,.-
~
\

il2nderson - Direct

not performed because he was under Dr. Scott's care for a

formed when I saw him on September 21st of '79 because I

that the patient subsequently had care for some other

ailBen-ts.

to surgery for about a year.

treated by Dr. Scott at this hospital for that problem?

I believe it is in your file.

the initial examination?

lock involving his right knee.

Sir, what were the symptoms that he had at the time of

11
I!

1

15

10 ,

Ii17 ,1
II

18 II
IH ,i

'III"20 I',I
'II.

21 II
if

I'22 d
II.

2:3 II
11

~~4 Ii!I
I'

.,-= II
L.',J I,

"I.:

,
Ii ,i-----------1r---------------.--.---------.- ..--.---.----.---------------.-----------. ----.--'---1"1'.- --.

Ii !i
2 II done many ye.:::~:scJsa. The knee was swollen. It was tender Ii
q ,'jl:,1 '!

v over the medial meniscus and had a tendency to lock.
II :

4 II X-ray revealed no fracture or dislocation. Lt was thought /

6

5 II that he likely had a tear of his right medial meniscus. J
Ii He was advised about care at home, attempting to continue

~I I, at
I

8 I surgical consideration.
9 I

III

10 ,/

Ii
11 I'I! urinary problem, is that correct?
12 II

IiI'II13 ,I
I:
II
II14 'II wa~.J:l.~_:t:_t~9:j::.-.s;::e-r-J;:fli,D,__9:~_t:9__!=_?_~__?:~Cl_<;Jnosis.

I.
I!

il
d
II
"
Ii
i'I!
Ii
Ii
II:/
Ii
II... -\ i!
Ii,j
lj

II
ii
I:
II-.-.-..; I'
Ii.;
:1
i!relativeii
jl
"I!
II
Ii
I:
tlIi
"

Ii,I
Ii

"

II
II

II
,I

"Ii
11Ii
!,
I:
I'
ii
,l
jj
ji
;:

f 1 'IQ. Are those the normal s:(mptoms -or t 1e Ii
---- -- --~ -- --._--- i ,!------------~----- . . . . . _....__... ..... .l~ __ . _

i j 8 ':) Ej \' ,3 ni,N 5 ( , ,'-' ~ r- j!
ji c'~,;~, ':c.~:J;"",,' oJ.,:> i:
11 :.;:I'_ .•~::~<.~::\c~;-~:~J,...,_,~'~:~~;:l -:' )'



Ii .' 1:
I: "\. H
I,' ~, i~

J Henderson Dir<~ct 6 Ii
Ii !:

_.. .__.---11.___ -------------- ------------- --------- ....------.--..--li ..-

') Ii!, !I'!"diagnosis of a tear of the right medial meniscus?
Ii Ii

3 Ii A. Yes, sir. \i
I ,I

: I!

: Ii for surg:ry. W::1:

t

:::: ::a:o:::s:::: ::: ay:::::t:::

P

II
Ii Ii
I Ii

6 I' A. It was for possible surgery. I:
I Ii

7 .1 Q. Now, in your letter of February 2nd, 1981, II
Ill, DaVl' s _ Ii:,8 to Mr. - Hell, before we get into that, you saw

i,l 1
1

;1'9 him again September 3rd, 1980, is that correct; in Septem-
11 II

JU I, ber of 1980? II
'I j!11 II IIii'

' ' MR. SCOT'l': September 3rd.
L "

12 !II A. Yes, sir. II
" 11
I

I

I

I I":1:.~ Ii Q. At that time, what were the symptoms? Ii
II ii1'i I!

J-', I A. VIell, he was having more pain than ever Ii
Ii Ii]:; il' I,about his knee and it was swollen and it was still tender I:
II ii

1" , 'I,,) II over the medial aspect. I,
,I

Ii Ii
17 III Q. i'lhat history did he give you at the time? Ii

I!
1.3 II .. .. "II A. He reminded me that he had been lnJured ll1 !v
19 :1 August of 1979 and he stated that the knee had caused him \~i

II Ii
20 ii trouble off and on ever since. He said recently i t ~vas 1

1

'1,
Ii

'11 III' d
~A swollen more and tender. He stated that he thought he II

Ii il
~2 Ii, !I

Ii was in good health otherwise. Ii
I' IIi ,I

:2:3 Ii Q. Did you inquire as to the statement, trouble Ii
'_)c: 11 Ii.. !i off and on? i'l'

I, I:,i ,1
q- "",:) II "J Ii!, A. 1'0, S,lr. "

.. ~,-- -'.~..._J; ---------.----------.-- .. - -----.-----,"- _..- ...'-- -------~.---------- ..-' - -------------- - .l~--
i'l 8 :"..):;-f V ~~;::(;\ !'\; .:."';0 ;'-oJ P
I,',: '~G,:f,,' !"'"',"~-~'" 1,:,'

;;..- ...1- :". '-, ,~':"'~'.'
,\ F..:' • ,~. .. ' • I • ,.,":. :'.j --:'.
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!I I'
I:; (,' i:
j, \ '

i: Ii
], I'ii Henderson - Direct 8 Ii

Ii
11 ,__ ~~ ._~. 1! .. _

---'-------------;:---------' 11

I: il
2 I aware of this situation? II

I Ii
:i I A. By communica-tion from Nr. Davis from Old 'II

II il!
I 'I I" II Republic Insurance. I

r; III II
v II Q. \Vould you mind if He made a copy of fJIr. !I
6 II Davis' letter to you, a part of the record in this claim? Ii

I' I
7 I A. No, sir. [! I
8 I ~ You referred to a fight, an altercation,

11 I
n I~on August 30th. Did Hr. Davis also inform you of that? !I

1,1 I'

lQ 'I A. I'm not certain that an al terca-tion means r
11 i 'III a fight. I believe that's the term that Mr. Davis used 'I
12

1 ,in his conununication. I:
I'I "

13 II A. There's a note from Mr. Davis on this to I,
II Ji

1'1 I you that says, quote, "I vJOuld appreciate it very much if Ii
I II

15 ! I could discuss this case 'l.oJ'ith you on the telephone." Did !i
16 I', 11'11'you, in fact, have a subsequent, private phone call con-

i,

I I!
I cerning this claim with Mr. Davis? Ii
I II
I "1-3 ,I i IIi -A. I think I probably did, although I don' -t II

19 il have that recorded. Ii
II :1
i'l I',20 '"

21 Ii Q. Do you recall what was sald over the tele- II

I phone? Ii
i
l

Ii
. I!'IIii !\; I belleve that he just reiterated what he

I,d I,
2:~ 'I',: had already told me. And I think I told him what my eon- Ii

Iii~'1 : II!
Ii elusion would be. 01

il Ii
~') II ii

" Q. Now1 you are bas ir~g your opinion II this would :iII ;;--58 -- --11----------- . -.--------.:'~~a~~~:1~:~----_.-----..-------.--.-..--.~.----r



9

(

I'm going to interpose an objection.MR. SCOTT:

certainly I would stipulate that Hr. Davis wrote

Henderson - Direct

to you of January 26th, 1981, did that form the basis of

your opinion?

I mean,

7

Ii
II

1 II
...._-.-.-.--.----- ..---ti~--------

2 I
i

~ Ii
,I

4 Ii
5 d

II
6 II

,

Ii
Ii
Ii
Ii
I'
I!
II-'--~---'---'----'----'-"------,r---'
I,

indicate there was a fresh injury. II - - Was his information I:
I,

I!II
Ii
II
II
II
IIi:I Dr. Henderson, but he also enclosed some l~iedical reports il

8 I from Dr. Gilmer that hear out ,;hat ~lr. Davis told Dr. II
9 1,1 Hende::csonin his letter. In addition to that, the man 1,1

Ii I
10 'I free 1y admitted - - I mean you're not cantesting that II
11 I, there was a fight, are you? He clearly admitted on the ii

" Ii

12 Ii >Iitness stand. AnY"":', ']0 ahead and anS"er the question. II
13 II III' I am just preserving my objection for the record. I'I

11 II A. Ask me that again. II'

J5 1'1, II.~ Okay, Doctor. Let me rephrase it. What
I',' ,I

"16 II forms the 1:.>3,3:;'S of your opinion that says that this \"1ould !i
II iii

17 I', III indicate there was a fresh injury? I guess ':::~•.equestion is Ii
18 I' I',I basically, does f.1r. Davis' letter and his information to II

11 I,
I I'

19 Ii you, di.d that influence your opinion as to the fresh injury? :i
iI 'I

q 1 I, 1',1"L.~. iI A. Yes, sir. That and the medical report from

III II21 the Lebanon doctcr. That is the entire basis for my II
II,' I,

22 i ',I
I
:, opinion.

I,

2:'\ i,l, Q. Now, the phrase; '"ould indicate, to me you Ii
I!

2t I'!,,' are J.'m.plyJ.'ng "!I. O~ inferring, you're not saying witllin reason-
!,Iii'v' I Ii

_c) Ii able medictil cc~rtaint'l' I the legal phrase? Is t,hat correct',? j!
Ii ---------------------------------------~-.-.w__.-.. .--_. --_ ...- -_..--'If -- e Cl9 'i. e" /d'J 5 0 i'-~ . . S("} Ii
J! (~~?Jl,~.~~~~";~~~/.:..P:~:~: •• ...J !l

~..:-F. .



8 'J t3 V 8 :l / ..t.; :;, ;~);,;
l"'C,l) )T ~~~:,~'J:i'';'"

Ii
1 \ ( i
I Ii

i , Henderson - Direct 10 Ii. I 'i

_.. ..J .----------------- ...- .._. . ._li~,II.~:..---- i~--------

:~ Ii A. I thought if the information that I had ii
II~,' : '

IJ

'I "3 I, obtained was correct, that vlOuld have been 'ltlith reasonable II
Ii ,

4 r medical certainty, the indication. i
,I I

5, I" Q. Did you question - - Did you ask the patient ::
Ii

6 III!' himself directly about this? !

II',7 II' A. No, sir. I don't believe I saw him after

'1
1

1',ii I I got this information. If I did, I don't think that I
i II

9 I questio~1ed him particularly about it. Ii
I ;j

10 i Q. During the follow-up in November after the il
I Ii

Il Ii operation, did you ask him about it? Did you confer with !i
15' .1 I'iI- Ii hin about it?

:: iii A. No, sir, I don't think I did. Ii
,I Q. In other words, you're saying wi.th reasonable [:

II 1i
lEi II medical certainty that you can say that this was a fresh /:

'I IiII 'I
F~ /il:, illd inJ'ury? L

Ii" ,.17 Ii 1,
I, ~ Yes, sir. That is based on the infor~ation Ii

:1

18, 'I that _~L' :,1have. in those conununications.
I I'
Iii ~

19 I' Q. Doctor, if you would assume that he had ;:,I ---." ... .__ .. i'l
Ii - ;1

20 Ii trou_b_l_e__f=~~_~~~~:.~_._3_l_S_.t__Of '7?-._?_r:._~_~t~_~~_e~n_e_~_~~~_h~_s_~I, ':,'1
~J Ii

Ii to __~~_~_p_2~~f~_c_,__s_y.~e__ll~~.9.--'._!.:~_<.?_k_i_n_<J._o_f_.!e.~_k~~..::_,__g_~..:r~.~_~_away I'
!\ ,I2~ Ii '.Ii c:c t~e knee, croi.D:.(; ...},'-itlL.th.os.e_._sy_mp.tQm~L_~v:c.?..Eldthat influence I:II' ---.---~.----- '''-.--.----.-.---- ....- ::

2:'\ II IiII your opinion in any way? !:
"I I' ---------------. -------.-- i:
1."+ Ii A.~~. __~~~_~_=.._si ~_~.~_t_~_~~s_~~_~~.~~.~ __f~.~~~~~'1_~_l~ ;'
~;i ! l i~

Ii at all_C3._~~~v~.~:;l~~.~!Jt-anyothel:-_il?jU~X_'._~?:~7i::he~t i~ \'lould !'
'----....---.--.-_..-r---------.----------------- __._. .. .__.. .. ...__._._.__...._._.60 i

I
i
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4

7

6

..,.\
L..!:

8

21

2~j

1.7

18

16

14

15

13

12

10

11

I' j;
Ii ( ( !:
il:! 'I:':'Henderson - Direct 11il Ii
Ii ... . ., . . ._'_.-. - .--It-----Ii ---- Ii
Ii d
! influence ~~__~p~~!on. 1\

II Q. Would you be less apt to say with reasonable '\

I:,::,'medl'cal certal' nty? I,I mean, how would it change your

lil'

l
\I!opinion?

Ii . II
II A. We?:~~__~_'_d..!~~~_~:_~=__:p~_t~ __:~~, __.~_~t=__~~:.~-evejl
II I w_<:~~~~~~l:.~._s3~Y-. ii
II Q. You would be less apt to say? II
'I II. Right. il:

Iii Q. What would be causing I mean, you diag- I!

1
\ 'II
I nosed a tear in SeD•.tember of r 79. If he had the locking I
il Ii
1,1,. .r= , k t' " f h k .' th J 1'1',o.c tne nee, ne glvlng away 0 t e nee, paln In e (neeIi il

i and SHelling in the knee, what would be causing that? II
,i 11II A. I would think it vJould still b::;:a. tear of 1\

II the medial meniscus, but I don.r t much think that he could jiii ii
I I,
1 IiI have vlOrked during that time. Maybe he didn It. il
I

I,

'I :1I, Q. Let me ask you a question, Doctor. Assuming I!

l'll
i I:;;

Ii the man is honest and he did have locking, swelling, pain 1[ .... ' < '
11 :f"~
\I (I"II difficulty, say, in walking at times, would you be inclined 1~
ii to think that the surgery "vas reJ.at:::o,J,to the first injury? h:'~')

II!I! A. I _~~o~~~_~_~~~.~_h_a~_~_t_:~~l~_~e_p~ssi~le_._ ii'<{:
il

,', Q. Doctor, I notice that vou found a fracture Ii
II .1 Ii
Ii on the ::":L:: of th2 ~.,ec.iaJ. p .3.t:e::~n of the tibi2: ;.'3 .that i::-l Ii
'I 'I, "i! the same ar,:::;':.? Excus,~ :-:'.'. I ':1\:.1 hi_s'c..Yry ma';c)r.. But, is !i
II j.

',l :1
~?;) . IiIi that in the sai118 area of .the T12C:i.2.l ::,t~llisc~s? :1

" ----------_._--------_._- ,- - ._- - -- - ----_.- ... - __ ,

_0 •• ---- --- -----:r--------------------- ;:
1

'1' a 0 i3 ',j :j R .\ ,-;e., r;:..: '

" {.....~1. i','",.::o..)~r n;~:~:::~:::r~
: l 1.':/'.:--::' E. !-", " I:"
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i'
i
1:, -
l'l~
i,

I mean,

it just in

Does that in-

I think that was

long, or vlas

So the fracture was not treated.

Well, I looked at it.

Do you recall

A. I'm trying to find my discharge summary

Q.

~ Did you examine the fracture upon the

A. Yes, sir.

A.

Q.

fluence your opinion in any way?

views of the right knee shows no fracture.

here. The fracture was not seen in the x-ray. The fracture

was seen at the time of the operation.

are you saying with reasonable medical certainty that that

fracture would have healed by itself in a year if it had

occurred back earlier?

operation?

all that was necessary in the ~'l.3.Y of an examination.

9

10 I
I
I

11 !I
IIii12 "II
If

1:3 II
"

14 II
"'III

15
I;
Ii
:1
1/
I'16 q
Ii
I

17 !i
ji

Hl ,I
'II,
i~
I'

HJ I'Ii
d

20 II
i/
11
I'

21 II,I
2:2 !,

II
i/23 "

il
I:

2,( 'IIi passj_n~~;that you noticed it?
II

~2;j ii l:. Just in passing.
- - ._--- -- --- -~~ ------------ -.__ .--- .- - ---- '-.- ---------- ------- -- - - -------- - --- -

"4.-:' r.> I' :::l0 [) V P R/', :'; s n c,;
'G)~ !i V-,'.'C' ;":,",~;,,T:.~!l

i; :, ' . ~.~~I: :"'~"':.:3

II I.

H ::
!, i~.. "
!: ~;

.1 I' Henderson - Direct 12 i:
Ii Ii
II I:....--..------'-----.- ..----!J.--.---.- . . . . ._. '_.,.._

Ii Ii
? Ii A. Yes, sir. ii

Ii 1:
I' I,

, II Q. Nm" I notice in reviewing the reports from II,'

'1 I! the Russell County Hedical Center, our famed Medical Re- 1'1

5 ii search Center of Russell County, that they did not find II
i !I6 Iii any fracture of that area. I think tha-t Dr. Wolfe ( the II

iI
I Ii radiologist, made that finding. I'ill referring to an x-ray II
8 II dated 9-2--80 in the )~ecord from Dr. Wolfe, AP and level II

i
!
!
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13

Now, if it had been fractured in Septenilier

Direct

Q.

Ii

H
] ii Hende.rson

I'Ii
""------!f--------------,---,--------,----------------.,,---- ,---

I'
if'2 II
i:

:] Ii of '79 and he kept having trouble, the knee giving away,

II ",!
4 II occasionally snapping down on him, still working on it in I

5 i underground mining, ~uld that have prevented or inter- i
I' Iif) I ferred with the healing of that fracture? III

M, II whenI,';II A. {'lell, the fracture per se, regardless of

8 jill it happened, I don't think it produced any significant II
(l III.' disability. It was J'ust noted at the time of surgery thatI!

t I'If) I it was there.
j 1

11 I Ii,~ I gather from your testimony then that you

I!
12 I are relying mostly on the fact that there was blood in tile Ii
13 I joint to form your opinion, is that correct? II

I J

14 ! A. That plus the presence of the fracture. i
J I
i II

15 Ii Q. But, do you find blood p3.:.-ecentin some cases !i
jl,' Ii

IiIG :1 where there 1S swelling, particularly when you I re dealing ii
17 I, I,!I: with the knee joints? Ii'
18 "I A Sure If there had been a recent injury to IiI . . rl
19 I: the knee, most of the swelling would be from blood in the !l

Ii ii ,-
:20 II, , il'';:.> '

Ii ]Olnt. ;1"'
"I' ,i:21 I "II Q. Assuming he had the tear in September of '79 Ii

'" Ii and it was not treated because of other physical problems Ii
II Ii

2:1 ['",',t11at h h' 10.' b 'bi -'-h L f t' t 1IIIewas aVlng, wou lt e pOSS1. e L a~ . rom lme a
'I!, !:

24 !iIi time blood Would collec't in the area? "

Ii i'
2.;~> ,I A. It could if he, had additional in]' uries. Ii

II "
,I ._. . ... .j~ _-----------.-lr-.---------.------'--.--- ..-------~ ~--',J \!-~JR,;N-S(;~~--- !i
!;
J!, CO'..JF-<' ~~!:Y~)-~T~.~

ROUTE ,3. ~.,,- "'; ~':",
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'He had

14

" .. _-_.- , _.~._.-.._------_.

.-._----_.-. --_ .._------_."--_._- "'._- ..

But as I understand, Doctor, in closing,

Right.

Yes, sir.

Yes, sir.

September of '80?

I'm not certain that I knew him.

Had you dealt with Mr. Miller before?

Yes, sir.

Yes, sir.

._---
Q.

Q.

A.

A.

A.

Q.

A.

A.

Q.

Q.

A.

i~ Sep'(:emberof '79 that you found. in September of '80, is--------_._._--~-----_._----- .._-------- '---, --_ .... -- - '-- ._-_ .._-_ .. -.-

same procedures of the operation that you did in September

doing in Septewber of '79, is that correct?

of '80 was the same procedure that you were .thinking about

that correc"t?

you know Mr. Miller? Do you recall?

9

10

11 <I
II

I'12 ,I
Ii

1:3 II
II

14

II
I

15 I,
I
I
I15 I

17
I!
I!
IIII:I

18 I'.1
II
II

ID II
II;1

20 1:d
I:

21 I',I
22 I!

II
2:1 I

I,

L
I:" Henderson - D.irect
I'
ii
Ii
I._ .._----_. __ ._--[[----_._----_._--_. -------------_._---_ .._._-_.

2 Ii Q. ~\Ie11, would it ha.ve been pos sible
Ij ---'-- --- ---- ---------_._-- . --- _. "-'-'- ...._--. __..

3 I! kept on working on it?
!I --_ ..

4 II
II~ I.;) ii

6.. III' your diagnosis in August of '79 or September of '79 was
7 I th:' ~a-:~-d-i-a-g::~-:--y-O-Umade in --S~~t~~e~ ....;i.-;-8~-.is that

1 .... ~ ... ' .. - ---.------.-- .

8 i\ correct?
--------

Ii
!'

ii
11
!'
ii
"ii'--rt--
I:if he had i:
I:I:
Ii
I

I
I

,I

Ii
II
Ii
II
I!
II,I
j!

'II:
Ii

The same procedures that you prescribed, the Ii
I!
Ii
1

'1

I
'III
II
,I

!i
Ii
I!
Ii
I'
Ii
I',I
Ii
II

. IIYou found basically the same symptoms presenti
--------.-------:--- ...,:-----,.- ....,.~..-.. ,I

I,
'iII
I!
"III:Ii
Ii
Ii
il
"I:
ji
Ii
i!
I:
H
i!! ":?/l Iiil been here a. good bit in the past, but j0.~;t superficially Ii

,I Ii
c,- " ,',':.'
Le' Ii lookinG, I:E" not certain tba.t I ever t:-ea ted him. It 'i I -J 1 i

----._.------....-------f.;---------.-------------------------------.------.---.-----.------ ---.---.--.-_._-::
Ii 2~');:: 'J B:l.~f':SO:'\i 1"'1!i ::;.):.,.;- 'l:'-"::_~:-::- q ~I
: i ' . ::..:2 ;.-;(}:.:(-,~ [:
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,

Ii

Ii,r
i:
I;11/I,

... iii
\~

i!
Ii
Ii
'I!'Ii
"'i
I',I
q
I,

Ii
ii
ji
I!
Ii
II
1 ~
:j
Ii
P/.
"

all I have at this time.'rhi'lC.' s

CROSS EXAMINATION

Docter Henderson, at the time that you per-

MR.

Q.

I:,::: 1/ il
\ H

j !i Henderson - Direct 15 Ii
.,'1' "

IiI, I'L
...-.------ -,---1: seeme~ lik:--t-h-a-t-I-d-i'd--k-n-o-w-~~~'~'~-h-O-U-g-h-.----.-c.-.. -- ...------r---

'

Ii, Ii
3 Ii Q. Would you be aware of his job in the mines? Ii
4 I: A. No, sir. I

5 i Q. You do not know that he was a foreman? Ii
61 " IIA No, sir. I
7 II Q. D()_Ct:~_,_o_n_e_f_l_._n_a._l_~_u_e_st_~_o_n_._.!.~_~_h_e~ee II
8 I had b~~_~~~.~_~~~1a_~_b~er:_~~=:.t an~.~~~ .._r:.acl~:~ ..~hat I

I
9 I diagnosis in September of '79 and the tear was not repaired III ..--.----.--.-.-- --' .. _- ---.- -_._-- """-- - _' .- /
10 'I as i ~._~as~ot-!._.w.~~~? he have trouble f~~_ ~~.meto time off i

I I
11 II and on? ,',I' '----'
12 II A. That WOUld_~.~.~=.~~_o.~_~~~..c:.~tivi ty . If he Ii
13 Iwere trying ~LQr~r~Q~~q_~ay. that he would have con-I _ ..-_.- . . --- - - ..-"":;- ..-"---c----_ ..__
14 Ii tinued to have trouble.Ii ------.- -- ..
15 II' Q. Would you expect the trouble to be one of

H' " 1.oJ Ii a continuous, day after day after day, or one we cou c1 say
,:

17 ii that would come and go?

18 IIII A. Come and go.

19 Ii
Ii~o l'Ii

2i IIEY HR. SCOTT:ji-------,----II
22 I!

ii
2;j 'I

!Iformed the mer:;,;Oicectorryon this gentleman and removed hisIi
2\ j!right med5.al meniscus in Sep.tember, 1980, you did not find,I
'r 'I , I;

__.. . ....~:_jtt~~-~-en:L3 Cl~~ to .~12-..:~redd~_~:_~id .!.~~_~. . ... ..,__._....._.:! .
II EJO[.t V [jr~.:\,"::---,;,-);: !i

Ii ~?~;'~,';~"~~~<~;:'l~': 65
II ',;1."'. :.'",.,:



16

(

He just said it was a knee

Well, I just described it as being torn.A.

indicate there likely would have been some shredding of. it,

said the meniscus with feaLures of fragmentation and

but not particularly.

cartilage with features of fragmentation, but that would

8

Ii
;,

ii

Ii
Ii
,I.----- ----.---.----. -_.._- --- ..--. rt--..-
Ii,I
I;
ji

The pathologist's report:!
II
'I
I
I
I

I
1

I!
I'II
II<v
Ii
I
!

9 I Q. All right, sir. So the point Ilm get-ting Ii
10 III at though is if there \Vas a whole lot of shredding since II

Ii
1l ! there apparently may have been some shredding, but not a I!

I 11
12 ,I whole lot of shredding, then that adds emphasis to your II

I j!
13 Ii opinion that it vvasn't recent; I mean that it was recent. :i

I'II I' I'~.11 IiI' MR. BROWNING: IrJe'd like to object to one, the d
I' Ii!I I,

15 Ii leading, since he's your I'litness, and we obj ect to you 11

Ii "
10 il -testifying. 11

II I'j
17 II' A'. "i.

l;Ask me again.
Ii

13 II MR. BROVi'NING: v'Jouldyou mind rephrasing it? II
!,1 Iiii

19 II !i
20 III Q. Doctor Henderson, you have testified as to \i

I. what the pathological report stated and the inference from Ii
21 III IIthe pathological report. I believe you said there was I!

Ii
" I!

22 II "iI some shredding I but not a ',.vhole lot, is that correct? Ii

23 II 'I. Yes, SH, that's correct. ii
24 Ii Q. All right. Given the some shredding and not Ii

ji l!
jl Ii

~?.:") I III a. '!.'hole lot r could you state whether or not that has any Ii
- ._._-- - -..---- -- -------.~ ;-,----,--------------,---.---~.------.--.-. --.-----. "----------- ..----- ----- - -_.- -~r-.-
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;1

i'
I'

'I, IiIi Henderson - Cross
I:

II
d..----.------..-_._--f'----------------
Ii

2 II
:I

:i II The pathology report is available.
I,

-~- Ii
Iif) II basophilic degeneration.
II

6 il
7 I

I
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i
\,

What does multiple tears

And that wasn't found in

Dr. Henderson, when you examined

sir.

Well, that would indicate to me that at

All right, sir.

All right,

That's true.

All right.

-----------,.-'----"-----------

.'las it?

A.

Q.

Q.

A.

Q.

case,

Henderson - Cross

of the medial meniscus?

least most of the injury to the meniscus was recent.

had been going on for a longer period of time.

this
I
I,

Ii

I:
i:

"I-,-
",!i:
l!---- ---~--r--

bearing on your opinion as to the recentness of the tear Ii
II
'I

I
I
IiII
I'I!
II
II
'I
II

',i.and a lot of shredding denote? I
l\. IQell, that would indicate that the diffiCUlty,!

I'

ilI:
I'IiII
II
Ii

II,I
ii
II
Iit this man the first time on September 21st of 1979, you did !i

,/il !i
I'Ii, not aspirate his knee, did you? Ii
il

1

',':1' IiA. No, sir. iI
Ii IiI: Q. Were you aware that he saw Dr. Khuri - '- II
I You realized this alleged accident was on August 31st, 19791 ;1
i :;

Ii'I' A. Yes, sir. :1
!!

II!., jl
Q. All right, sir. Did you know that he saw Dr. ii

I

"I; !I
I', jiEmile Klluri, tvhom I believe is a thoracic or a general :1

i'l :1I 'Id surgeon at the :Mattie T"!illiams Hospi tC'tl on Septernber 1st, :i
" /,,1II i'
111979? i;
i ;:
I A. I don't believe that I was a~f7areof that. i;
t I'

I ;1
II Q. That ,'Iould h<3.vebeen approximately one day:'

~:L. . . . . . . ._. . ... .'! .. ._

i;
;l
r

"

12

13

14

1-5

16

17

18

19

,-, ,
",J,

20

22

!:
Ii
if

Ii. I,
..---.-----------tl~' -------

2 Ii
Ii
II
I'8 II
'I

4 !I
"

I
5 i

I
s I

I

Ii

7 II

/;

d9 !
I

10 I
I

11 .1
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"ji
I'

'Ehere \'las

Let me see if I can find

Would you review thissir.

All righ'c.

I'm showing Dr. Henderson, for the

sir.

The first visit here?

No, sir, I'm t~lking about this report right

this is from Khuri?

Yes,

All right,

I'm talking about in paragraph twelve; would

see

Is that correct, Doctor?

MR. SCOTT:

NR. SCOTT:

A.

Q.

A.

Q.

(",.- <..':' ":' •. :-;. .-.: •. ' ~:?
'-. J'j::-. ".-'\ ,,,

k It says, physical examination reveals

You

it here.

purpose of the record, an attending physician's report

9-1-79.

from Dr. Emile Khuri datedI1-1-79 and it reflects that

the cla'teof the first visit of Leonard HcKinley Miller was

here.

sentence here;

you review 'Ilhatis stated in paragraph bvelve?

swelling and tenderness of suprapatella area.

severe tenderness medially. There was a scar from previous
- - -------_._--- .._- .__ .._-------------------_.~_ ..--- --_ .._ ....-.------ ...._ .•... --.--- -_ ....._- .

i
9 i

I,
I

II
10 IIIiII
11 I'

Ii
I:? II

II
II

1:'\ II
I:
"1'1 I'

Ii
q

1" I

I
i

16 I
I

17 II
Ii18
Ii
1119 !I

Ii
'IIi

20
II
II

21 I
I

22 I
I

2::l I
I
I
I
I

f),! I-'>

!
2:} !

!
I

.._. _. __ ._._--_._------.
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I i Henderson - Cross 18!i
'Ii,: jl

I:-' ------- -----I~.--,-..---,---.---,------ ..,-------,--. ----..- - ..--_ --------- -------- -------.- ---------~f-..
1, " l!

2 Ii after the injury, Sep-tember 1st from August 31st? Ii
I' Ii

3 !i i,i,." A. Riqht.

4 II Q. Al~ right, sir. Doctor Khuri' s report is II
I'! Ii
Ii ii

v Ii in evidence. I'm going to tell you what it says and I'm Ii
II ,i

6 II going to ask ~'lhatthat tells you. II
Ii II

7 II IvlR. BROWNING: I'm going to object. I think he II
Ii ii

8 ! should revie\'1the medical report. II

II
ii,I
Ii
II
I'I!
1/

jl
,I
!i
I,
p
11
i!
"ii
II
II
"ii
I''.!i
;j

"L

ii
II
Ii
!j
1\
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II'I

I
I
I
I
I

Ii
II
Ii
Ii
I!
I'
I'II,I
'II;
:1
"i!
II
;1
II
JIII!,
I!
Ii
II
Ii
Ii
:i
I;

ii
"I:
!'

!:
~I

When fluid is obtained,

Now, Doctor, you testified

No, sir.

Did you not feel it was necessary?

Tha-tI S right.

All righ-t " sir.

Well, it would depend upon the character

Right.

Wha-tif it were a bloody fluid?

Would that be indicative of what?

Of a recent injury.

All right, sir.

A.

Q.

Q.

Q.

A.

Q.

A.

. A.

11i: ,':,'\ ,:

" ii,
j ii Henderson - Cross 19 Ii

!: . Ii------- ,-------'1-: ---,--.------- --------.------------------------------------- - --------'1------
-- Ii surgery. There was questionable fluid so an attempt at i'

II Ii
~1 Ii aspiration was done with no fluid obtained. X-ray of the Ii

iI 1'1!I4 right knee revealed no fracture. II!
,
" III, Q All' ht . r.T'th d t th t I'
,J I . - rlg , Slr. nl. regar 0 e no e I'

,(') jll ,"by Dr. Khuri that aspiration was attempted and no fluid I
I Ii'7 . was obtained, what would that tell you? i

8 ,I A. Well, either that he stuck him in the i
I I

D I wrong place or else there was not enough fluid present to I

10 II obtain anything on attempted aspiration.

11 /" Q. All right, sir. Now, when you saw him

12 lion SeFtember 21st, 1979, did you aspirate his knee?
I;

13 Ii

II
il

14 I',I
'II

15

!IIe
II

17 II Doctor, generally speaking, could you state whether or not
II

'18 i,1 that is an indication of a recent injury?
II _

18.1 'I A.

20 Ii of the fluid.
II

21 II

" II
'n III~,)

II
II

r).J. IT,i
:I
"'I.e I'/_" i I
I,-----------------It----------------- ------------~~(j ~--~; EJ~~,~~~" ;~---- ---------- ------"----69---
Ii (,CC,', i' '-:,';''-;'-'T[':
II ~:..:'..;.~:>;i~;~.\~::'.
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20

( ;!
!i
1!

II
Ii, ...--..------..-- --'-----------ir

August of 1979 excuse :1
i!I:IiII
I'Ii
Ii
I'II
'I
Ii
Ii
Ii
II
:1,
!
I

i
Ii
Ii
'1

to see you "
Iiwhether .!
I
I

Ii
I

!,
i,

Now, what was it that you

You testified that wheq you

sir.

What additionally would you have

Is that the way it happened?

I think that he had enough signs and

All right.

Yes, sir.

I would have examined his knee again.

That test is important if it is positive.

Q.

A.

Q.

A.

in September of 1979, when you first saw him - - You

only saw him one time in 1979, isn't that correct?

first saw him that you asked him to come back for possibly

to ei-ther rule out a medial meniscus or to determine

would have done the second time had he come back

ditions had continued; certainly if they became any

70

i:
I'
j:

1 Ii Henderson - Cross
ii
I!-_._-_._-- ..l~:-- ..---- ..---- ..---.- - ..--

2 ! that you thought that this man in
3 II me,

i
4 Ii

"
11

5 II

G I
I

7 I
:1

S II considering surgery.

!'! !1 A. Yes, sir.

10 11'.
All right,

l1 Ii
12 Ii

,I
I'

J3 Ii he had one, you know?

l!r Ii done in a second examination?
I'II

I;) II
I'il

Hi II would have noted the amount of swelling, the location of it,
Ii

17 II .
I the amount of tenderness and the location of that.

IS IiiII have also done what is called a grinding test on his knee
Ii10 I .iwhich is manipulatlon of the lower leg with the thigh keptI!

20 I!I,; still 1n an attempt to elicit any popping or clicking in

21 II the joint.
',:~ I,Ii However, if it's posi-tive, the person could still have -the
~:3 II

I: damaged cartilage.
:1I!

2
i

l I! symptoms the first time th2.t I saw him tho..tif those con-
II

2j Ii
"Ii
il--lr----- -------------~---- ..-----_;Od ~.~-8R/;~~-~~----------------~-- .------- -

11 .: 'l;!r~;' ;:-:..>":7'c,.;~:~
:! :".-.,'.)T:: ::: ::' ".1.-: .::.
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I: , I!Ji

i! !;
il! Henderson - Cross ii

21 "I; 'IIi !I
.--.-.---------+-------.----.--------- ..- -----------------.-----------------------1 -----

ii II~ Ii that that ~;lould have been enough to indicate surgery. Ii
Ii Il

:) Ii Q. All right, sir. But you never had the I'
II III
I' /1

1

'4 I' benefit of seeing him for another year?

i' '/15 " A. That's right. ,!
/I !j

6 ii' Q. Now, Dr. Henderson, when he came back to III
il I

7 II see you on September3rd, 1980, which was his next vi sit, 'I
8 'I wasn't it? I
9 I A. Yes, sir. II,'

10 I Q. When he came back to see you then, he didn't

I II,
1l I tell you anything about a fight or an altercation in ,I

II !
12 Ii August of 1980, did he? I

II 1'1
13 , A. No, sir.

II Ii
14 II Q. And he didn' ttell you that he had been I!Ii :1
J5 II hospitalized in the Lebanon HospiJcal under Dr. Gilmer I s Ii

I' 'IIIi
If) II di d hP? II- II care, - _0 "

17 A. H.edidn 't, no, sir. il
18 II Q. And he didn't tell you that Dr. Gilmer I'

:1,II Ii19 II drew 60 cc I s of blood from his knee, did he? 11

,I !I
20 'I' !\T' Ii1 A. ,,0, SI_r. ,

/1 II
21 'I Q. Hhat would Dr. Gilmer I s drawing of 60 cc I S Ii

I, ------- ---.-----.--------------- -----.--. ii'
2') I' .~ of blood indi9?t~to you in August of 1980? IiII -,..-----------.-- .. - -- ...---.-----:. -.. --.....--- .. __:--._.. --------.-- -- I'
23 II A. It would indicate that he had an acute I!!! .. -- .. -----.. .. ii
24 II fl' } Ii

'1'1 inj ury of con~es:uence 0 us mee. Ii
I,!.

n_ I,
t.;, Ii Q. _~l_l_r__l._g_h__t_,_s_i_r_. T_h_e e_v_i_d_e_n__c_e_~_~__t_h_~_~_~~~~ ~- ..

----- --------1,1
1

.--- ------ aoa v L"RAr-:SOi.) 71 i..I,'
::OUR~ =-:2r>C':',:.{r~r:{

Jj :)'')J7:; :;.. -, - '," .c,";
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ii Henderson - Cross 22 1,

Ii I'---~--_._._-----!I--- ..---------------- ..----------.----- ..----------.-- ---- -Ii-
2 Ii reveals' that this man continued to work fron August 31st, ,1

II ii
:) 'jl 1979 \"ith regularity up until - 'I

I I4 II HR. BROWNING: We obj ect to that. There VIas I
,I Ii
!,i II5 II evidence of hospitalization and .treatment at Hattie II

G ii vJilliams. Also there was testimony at the hearing to that II
Ii II

7 II effect. He feel tha-t the company1 if they want to argue Ii
I, Ii

8 jl regularity of work, that they should introduce a wage chart. I!
I . I!,1 ,!

9 Ii Q. Doctor, I' In not trying to misstate the Ii
10 I evidence, but my recollection of the claimant's testimony 'I

I I
I of I11 Ii was that on the date of the injury 1 with the exception i

" Ii
12 Ii g'oing to see Dr. Khuri and with the excep.tion of going to Ii

! II
13 II see you, in '79 now, up until August of 1980 »hen this ,!

'" I, a lterca tion took place, that he '<0 rked with a f ai r degree Ii
15 Iii of regularity. Assuming that to be true, do you have an Ii

I !iIf) 'I III opinion as to whether or hoot he had a medial problem with II

17 II ilhis medial meniscus in light of his work record? I'

-II I!
13 II A. I think if he had kept on working like that II

'I !I19 I. that the tear ~Jhich he may have had. originally' would not H
iii :i
I I,'20 III bother him very much. I thihk if the torn piece of cartilage!

II Iii2.1 I I'
i had been getting over in the joint to amount to any-thing, I d

:i II
22 II . I,,!

'

think he would have come back -and had the operation a whole :,;,I.!

lot sooner than \vhen he did.
I I:

,I

2'+ iI Q. All right, sir. Doctor Henderson, did you I!
II Ji

~!5 II release this man to go back to work? l'
I: li.....- ..- ...-.----.--__..~l . . ... .. . , " '__'_._.~ .._'~~_._
I' :!
i

i. D'.-:JR v, eRAI\!50:\j I','".
CC'I;:.t( r f;r::F'().~: ':'"t=. 0

I :1\}:JT:::!-, ~':').'; 6<;
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11 Henderson - Cross 23 Ii
I: i:
II I:Ii i.---..-----.----.---JJ.--- __. . ~ . ._._.__ ._.. . ._~__.__._.~._.!~__ ._....
I' i;i' It

2, I.:, A. No / sir / I don I t believe I did. records _ !:__
,I My ~:
Ii Ii

:~ Ill' Well/yes, I told him that he could try to keep on vlOrking. Ii
,I

4 i But he was advised about care at home and attempting to II
I ,i',.5 i continue at work. I:

I 'I
6 Ii Q. What's the date of that report? II

/1 Ii7 1'1 A. That was the original report; the one dated I!,

8 II September 21st of •79. il
Ii9 ~ All right, sir. After you performed the I

73 !II.
I'

And do his regular work?sir.

:3'OS 'I. BR,.'\NS00J
~(":.'~'RT ~"':';'J,:--J;..rl:::.~

IiIi
I'
II

I
i

,i
Ii
,I
Ii
01
I'
I'

ij

I!
:1
Ii
II
;1
If

"II
'II,
II
II,I
'IIi
!II.II
,i
II
I'di,
j!
!I
Ii

----------------------------- --.--- ...t;-----

sir.

a result of the tear and removal of the

Yes, sir.

Do you have that date?

All' right,

Yes,

And you have opined, if I understand you

Doctor, could you state whether or not the

3rd~ 1980 whether 6r not they were increased in

symptoms found by you on the examination on

Q.

A.

Q.

A.

Q.

Q.

surgery, did you release him to return to work following

correctly, that he has a ten percent loss of function of

10

,i11 II the removal of the meniscus?
I'12 I!
i

1:3 I
i

14 ! A He vlas advised he could go back to work on

15 I November '10th of 1980.
I

IG I
Ii

17 'I
I
i

18 'I'

19
I

20 :i his right leg as
II

21

1

II. medial meniscus?
22 .Ii A. Yes, s1r .

II
2'3 Ii

II
Ii~;~ Ii objective
" .'~5 !I
'I September
Ii-----.-----.--------~.--r!----------.--
II
Ii

!1
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(

Well, as far as symptoms are concerned, heA.

"
"

comparison with the symptoms found on September 21st, 1979? Ii
:::i,:
I'

Ii
il,I
'I
i
I,I
I:I!

stated that he \vas worse when I saw him on September 3rd

swelling or tenderness, but on his statement, I think, he

Ii
Ii
I~

.l. Henderson - Cross
H
"

"I'-- ... _. ...J.L.. ,_. . ' . _

Ii
Ii

2 II
II
"~ l!

,I Ii
4 Ii

'/II
5 I' and on examination, I don't have noted the degree of

6 il
II

I I! Has worse.
I!
!I

8 IiIi HR. SCOTT: That I s all I have. ,I

9 Ii _R_E_D_I_R_E_C_T_E_X_A1_~_H_N_A_T_IO_N_ I!

10 I BY l'R BROWNING: ii

11 I a. Q. Doctor, if I understand your testimony, you II
II!I !,

1~ II are not ruling ou.t; if I understand you correctly; that he IiI 1/
1'~ ,I !/

" "I,' had the injury? You feel that it was just worse after Ii
1c', I 11,.'II -this fight or altercation than originally, is that fair? /1

1;) i'l' A. Well, during the year that I dio_ not see ii
I U

16 Ii i,i,him, it was hard for me to surmise wha't all might haveII ;i
,I 1/

l'i III "happened. I think it could be stated as far as a small !,
II' j:

,I

18 I' tear of a cartilage is concerned, it can go for fairly long !l
I' 'III "ID I "

II periods of time "vithout any symptoms or signs in the Ii
;1I il20 ' I,!I absence of further injury. Hm.vever, bad luck overtakes a !I

I! I!
21 II person and a piece of torn cartilage gets out of the joint, Ii

II II

22 Ii '. Ii
Ii i-t can be torn aga1Yl and usually 1f a person has enough il
!i II2:1 11 I!
ii of a tear of a cartilage to think that he may need surgery, I;
! I r ~

I' ',:,24 ,III it will keep on botherin~:r him to the point where he will i!
II I,':~;) ,

11 be back to haV3 it done 'di-thin a reasonably short period i:
----,---,-..-.__..._-_.-..---t~.---------------------- -- ..---- ..-------.---.~--.:.--... . . .. ._..__._~~__

Ii 80'3 V I] ','A"'c.,:)'.. II
;1 ' ">'\'. ,~<;.:",::p~;~~~:~~- i Ii
11 r«(J.Jr::,s S.):-,:-:., 1

..•:!" ;(~ -, " ' •.



That in and of

I am not ruling it out, no, sir.

Now, blood in and of itself does not make

A.

Q.

it positive that it would have to be a fresh injury; the

I
II original diagnosis was incorrect?I;
il
I
I

I
I
i

i
! drawing of the blood from this wound.

II
I

",)

4

5

7

G

8

11

13

10

12

15

Hi

17

i~l

18

2:3

22

I: (Ii

, Ii Henderson - ~edirect 25 I,

-.---..-------U------- ------------- .-.-------.--- .-.. .. . -.JL.---.
I Ii

2 ' of time. !i
II :1

I'
~ So then you are not ruling out that your II

I',J
'II,
II

II
II
Ii
[1
I'II
I'

II
itself does not make it positive beyond a doubt that it was Ii
a fresh injury, does it? Ii

I 11
i Ii
i A. I think it would be pos i ti ve vli thout any 'I

I III doubt. It \'I7ouldnot have to be from another episode of iI

II I,big trauma.

.1' Q. I'm not following you. Nhat do you mean by I

Ill. I
11II tha.t? Ii

II Ii
,I ~ Well, I don't mean a big rock would have to i
'j !i
I

"

III fallon his knee. I think he could just get his knee in Ii
" a situation where the cartilage could be torn some more. Ii
!I il'i In fac.t, some of the blood could even be just from a bad I'

I, il,I II
Ii sprain of the knee or just a bad contusion of the knee. j:

lilli, 'I'i,~ Doctor, if you assume that the man is

II III; credible and honest and that his knee was swollen throughout !l

II Ii
II the year, would there have been blood present likely, say Ii
II', l!
I, I:Ii he \vas walking in the mines? i'
!l j;:~;) ii P,. r kindly doubt it. Ii

.1...~----_.._-.--~.--i.~-------,..--.----------.---------------,----.--------.-.--.-~- .....----- ..r-
: ! rj 0 :J V. E3F:.~\:"-1 SO>; ~S ',1

./ c:.O~.}':~j"Rt::"',:,=?-:,;,- •
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21

20

22

I:
ji

I:
1 Ii Henderson - Redirect

"

11..---..-.----------ii----------- ...-----.------------.------------ .---~.--._-------j-t- ..-
. Ii ;:

\::: II Q. You don't think the blood vvould have been !I

Ii ii.,3 I just from o~dinary walking?
I
II

.1 Ii A. I don't believe so, no, sir.
i Ii

5 i Q. Dr. Khud' s findings in 1980, they were your Ii
6 Ii same basic findings in September of 179, is tha.t correct? II
7 I

II",MR. SCOTT: Just for the purpose of the record,

('3 ,I .' 1 • IDr. Khuri sm" the man 1n 179, September 1st, ..79. I Just
II I
!/ I'i,\8 Ii \"ant to keep the record straight.

10 II MR. BRmmING: I will rephrase that then. 11

Ii 11
11 Ii Q. Dr. Khuri' s findings in September of '79 Ii
I
? 'I II- I were the same basic findings that you made also in '79, is II

10 'I that correct? ii
Ii II

].1 A. Well, Dr. Khuri thought most of the swelling :i
1 Ii
! \'

IS I was in the suprapatella pouch, I believe. I thought the II
III ,I

1G jl swelling \"as more diffuse. Dr. Khuri did find that .the II

:: I man was tender over the medial aspect of the knee, but '~!~;""JI,
,I Khuri did not note any tendency to lock about the. kne~_:~'.~.-'"11 .
i i '... II
! Q. But you did note the locking, isthat/~o.tr~~t:L
II . ". ,: .b
I ..' ':-..,~, ~':f'~

II A. A tendency to lock, yes, sir. \'.' ..~': ..' {JI
I '..., III ~ That's an objective finding, if I uriderstand . !~
I . .iii correctly? ..... II

I iiI "2~1 ' I:,,' II A. \'Iell, not really. It can be sub j ecti ve . Ii
II Q. Nay I see your pathologist. report just a
I Ii

2,=) Ii IiIi second? ,:
! I . .. . . ._. . . . .__ . '_. __._. I~__.. -----~(-~~- "---'-1'1"-- :2U':l '.' B,.'",,;.J'30>; 1.,1

1~Cjt '':',:"''-I"Jj..'': p~-PC'tJ ,":: ~

j i •~ :.~.'-. ;:: :: ~J'- ",: t ." i i



II
I'

j; ;:
.t Ii Henderson - Redirect 27 Ii

Ii iiIi . "
-.---------- J~----.--- ..--- ....-.-.--.----..----..- .__.. .. ...__. ...[; ._

II;' ij
Ii
;1

:2 Ij A. Yes, sir. ii
II Ii

3 II Q. Doctor, for the record, this report was II

4 I! .,'1Ii by Dr. Ste f anini, the patholog is t. There were only seg- II
5 i ments examined; is that correct? Only segments of the II

j 'I
6 I thing was examined, is that correct? II

, d
7 I A Well, I think he first examined the gross II
8 II descriPti'on. I think he examined the "hole cartilage there. II

il II
9 , Q. The specimen, would it have a weight of !1

' I,10 15.5 grams? Ii
, II

11 j A. Yes. He examined the whole meniscus grossly. 'I

1~ I' Ii.;:,... He only examined portions of it under the microscope.

"
,I

I 1
'113 ~ Where did he detect the shredding, on the

'

" Ii
il14 . \vhole, \'lhen he examined it, gross? il

Ii I,

15 I! A. Here is the statement of shredding. He said Ii
16 I !II there was some fragmentation which I said could have mean.t 1/

17 I a little shredding of the meniscus. Ii
I! i/

W , Q.' Could we have a copy of this pathologist !i
I Ii, Ii

19 ,i report for the record? II
I, "I,

20 I A Yes, sir.
I II

21 I,' !II~ What does the term degeneration mean? I
JI I,'2 Ii A. Usually that means there has been some death, I!

2:; 1/ perishing away or death of the material which is examined. II
Ii Ii:: II Q. Does that refer to a chronic condition or i!

Ii an acute condi tion? Ii
:!___ .. . .LL. .__ . .._. ... .. __ . . .__ .... ._ .. _._-:--._ .. .., , _

if F3 0 H V'. 8 f~AN':, C':.J 77 I~
ii ~~,;'f:~r;~,~':~,~T~:,:' Ii
if :.'\'_~<::~- '~'. ':,".' :'",;:' : .. ,



(Signature waived.)

sir.

That's all.

RECROSS EXAlHNATION

AL\IDFURTHER DEPONENT SAITH NOT.

Baslcally the two terms Nr. Browning asked

Yes,

Q.

A.

HR. SCOTT:

BY HR. SCOTT:

those terms could be indicative of either an acute con-

dition or a chronic condition?

I,

i
II' you about, basophilic and degeneration, you indicated that

Iii

14

17

10

18

I;
I'I!

J. Ii Henderson - Redirect 28
Ii ,

Ii! ::

I,_. IL_~_. ~ __ ~~ . . .------ ...--------.-----.-.-.---t; ....-
i Ii

2 II ,':.:~ It can refer to either one.
il

i \!
I Ii.'3 Q. Hhatdoes the term basophilic refer to? I,', Ii

4 II' ~ Basically those are a type of white blood ~
II

5 II cell that usually are located in tissue that has been I:
I: Ii

6 II damaged. Again that could be an acute or a chronic II
7 I 8ituation. II
8

I
Ii~ So there is evidence on the pathology report Ii

9 Ii, II ii,10 I! of both acute and chronic injury, is that correct? !I
i A. Well, I said it could be, not definitely. Ii

1 "!I','

11 ~ You will release that?
I Ii

12 ,'II A. I'II have you a copy made of that, yes , sir. Ii
Ii

I I!13 NR. BRmIJNING: That's all the questions I have. Ii
Ii
Ii
Ii.,
ii
Ii
II

Ii
"Ii
>!
il
j!
Ii

"IiIiil
III.
i:

",!I;
II
IiI;
";;
IJ

II
Ii
Ii
Ii
ii
i:
Ii
iI
11
L
"

H------.----.--------.---.--.-- ..-------.--.-.----.----1"'--
H 0:-; v. f3 f~~,; N S::; ~~ j:

~.~,~'!;:~::~~~-;; (I



7

9

8

JfJ

10

J4

11

1.3

12

1il

I' 'I.
l' \. ( I'ii -!!
Ii,' ii

J 2'9 "
l I'i! I!Ii jI.--..-.----.-------.---it--------- -.-----.--- ..------..-------------------..----.-.----.-_.---..-.-li --

2 Ii STATE OF VIRGINIA Ii
Iii Ii3 I COUNTY OF WASHINGTON ill
'I Ii

4 iI, B. V. Branson, a No.tary Public for the State of ,I
I 'i

5 ,virginia and Court Reporter, do hereby certify that the I
G II foregoing deposition of Dr. Tillou Henderson was duly I, Ii

'I, !itaken and sworn to at the time and place and for the
I I
/. purpose in the caption mentioned; that the deposi.tion as jI

I !I
above set forth \vas recorded by me with a stenomask and I!I Ii

Ii Ii,'onto a mechanical recorder and was later reduced to type-

'

:1

1
/1 writing under my personal supervision; that the signature II

I,
II of the ylitness was \vaived; and that the foregoing transcript II
, is true and correct to the best of my ability. Ii
I Given Under my hand and seal on this the 16th day [III

i 'I! h I:I of Marc , 1981. 'I
' !:I If

I 'i

!I ~_O'_~
I; . Notary Public !I

18 Ii
Ii Ii

19, II II
I .' !I

20 ! 'I

21 II Ii
22 !I Ny commission expires r'1arch 12th, 1984. Iii

Ii
'I ,II Ii

2~ i, !i
I! i,,!,'').1 ;I

- Ii II
Ii i!~;; I! ,:

II .. .. .... ..__.-"- p;..; __ .. ;!-..-._..-.--_.---- -'--'--'--'1--- -----.------.--.-------.---8 -o-~.~-\/'-B-n-J\ ~ 5Sr.J ,. 9 Ii
,I C'jLJ" i n>:,:p','l:)7:- ~/ I!
! If:" . :'= ". : .'. '.' ',' i!



Doctor Henderson: ...-----~ (

After you hllve had the opportunity to revie,v the
attached correspondence, I would appreciate it

{' ~ry much if I could discuss this case with you
. 0n the telephone. P.O. DrowerFF

Thank you.
JiaL"~J ;5 lJk;'J-d~!./
Ervin R. Davis

Dr. Tillou Henderson
Clinch Valley Physicians, Inc.
2949 \Vest Front Street
Richlands, VA 24641
Dear Doctor Henderson:

RICHLANDS, VIRGINIA 24641

Phone; 964-4088

6, 1981

85l4-V
ard H. !-filler

Inj. 8-31-79
Beatrice Pocahontas Co.

According to our records, this claimant originally sustained
an injury on August 31, 1979, and subsequently reported to you for
a medical examination on September 21, 1979. It is noted that you
diagnosed a "tear of right medial meniscus" at that time.

Our records likewise indicate that there ,vas no lost time from
work as a result of the August 31, 1979 injury and the claimant
apparently continued to work regular until August 29, 1980. At any
rate, we are not aware of any lost time, nor do we have any kn01vledge
of the claimant seeking medical treatment during the interim period
of September 21, 1979 to August 29, 1980.

Subsequent to the claimant last working on August 29, 1980, our
investigation reveals that he was admitted to the Lebanon General
Hospital, Lebanon, Virginia, on August 30, 1980, for multiple injuries
sustained as a result of an altercation with someone. I enclose copies
of Dr •.Giles Q. Gilmer's physical e~~amination and discharge summary
records pertaining to the August 30, 1980 admission.

You will note the discharge summary states in part, "On the second
hospital day he was alert and complained of pain in the right knee. This
joint was swollen and fluctuant x-ray of his knee was negative. About
60 ccs. of blood was aspirated from this joint and culture of this fIu'id
was negative. The knee continued to have pain and swelled again, but it
was felt that it was better not to aspirate the socond time. He was dis-
charged 9-3-80 with the use of crutches and instructions to see an ortho-
pedist if this knee continued to hurt."

DEPOSITION EXHIBIT NO. 1

80



Dr. Tillou Henderson
Page Two
January 26, 1981

You will also note that the discharge diagnosis in part was,
"Internal derangement of the right knee with hemarthrosis."

It is very significant that on the same day the claimant was
discharged from the Lebanon General Hospital, that is September 3,
1980, that he promptly reported to you and was hospitalized on the
same day for further investigation and treatment of his right leg.
I am quite confident that you were not aware of the earlier admission
of the claimant to the Lebanon General Hospital since there is no
mention of same in your medical reports at the time you admitted him
to the hospital on September 3, 1980.

In any event, I request that you please advise, in your opinion,
the percentage of disability to the claimant's right leg, if any, as
a result of the original trauma sustained on August 31, 1979. In
formulating your opinion, I request that you take into consideration
that the claimant 1:vasable to work regular from August 31, 1979, the
date of his original injury, up until August 30, 1980, the date he
sustained reinjury to his right knee, which is a period of one year.

I also request that you please advise, in your opinion, if the
claimant's disability and subsequent removal of the right medial
meniscus ,vas precipitated by the trauma sustained to the knee on
August 30, 1980 and not causally related to the original injury of
August 31, 1979.

This matter is presently pending in litigation, therefore, your
prompt written reply will be most appreciated.

Very truly yours,

t;~~J 1Y(k<cd~
Ervin B. Davis
Claims Nanager

EBD/ilw

Enclosures

cc: HO

8f
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Hl.i::>SELL.COUI\lTY MEDiCI'"\L Ci.:i\ll •..•-{<
LEE/,NON, VlHGINIA

PHYSICAL EXAMINATION

Mr. Leonard McKinley Miller CASE NO.: 7679

ADDRESS:

AGE:

CC:

Honaker, Virginia
42

Unconsci ousness.

DATE:

DR.:

8-30-80
Gil es Q. Gilmer

No deformi ty.

H~T •• .I..

SYSTEMS REVIEioJ:
P::-.•...

HEENT:

NECK:

CHEST:
;' -AnT.
".,.. ..:. i\ I •

LUNGS:
ABDDr.1EN:

RECTAL:
BACK:

EXTREt1ITIES:
SKIN:
NEUROLOGICAL:
DIAGNOSIS:

GQG/tmh
82

This man was admitted by way of the Emergency Room where he was brought by
way of ambulance in an unconscious condition. Attendants gave the history
of him being intoxicated and involved in an altercation with someone.
Not obtainable.
He is well developed who is in an unconscious condition with alcoholic brei
Temperature is 98, pulse 84, respirations 20 and blood pressure 120/86.
Normocephalic: No hematoma or abrasions. The pupils are round and equal.
They react to light. Ears are negative. Nose reveals edema, discoloratior
of the skin with dry blood at the nares.
Supple.
Syrrmetrica1 .
No murmurs. Regular rhythm.
Clear to auscultation.
Soft with no masses.
Not examined.
No deformity.

i'
-.r( :JThere is some discoloration of the skin of the ,forearm and hand.,1-:,••../ ..,

Refl exes a re normal.
1. Acute alcoholic unconsciousness
2. Possible injur~es of the head, nose, right wrist and hand

(

.44fL .Y1~J5~~
Giles Q. Gilmer, tv1.D.

oell0 19BO
Dictated; 9-1-80



LEBf.',j'Jo.N, VI RGINIA 242bo~: ' .•

NAfI,1E:

ADDRESS:

.\GE:
DATE ADMITTED:

DISCHARGE SUMMARY

Mr. Leonard McKinley Miller
Honaker, Virginia
42
8-30-80

CASE NO.:

DATE TRANSCRIBED:

DOCTOR:

DATE DISCHARGED

7679
9-16-80
Giles Q. Gili
9-3-80

This 42 year old male was admitted 8-30-80 in an unconscious state after having had an
altercation with someone. Attendants said that he was drinking heavily at the time. Physical
examination revealed him to be unconscious with an alcoholic breath. Pertinent physical findin~
revealed dried blood in the nares, some discoloration of the skin of the right wrist and hand.
The laboratory studies revealed a normal hemogram. Urinalysis was normal. Chemisty 6 was
normal. X-ray of the skull, facial bones, nose, right hand, right \'/ristwere considered
normal. 'X-ray of the chest showed diffused pulmonary fibrotic pattern. On the second hospital
day he was alert and complained of pain in the right knee. This joint was swollen and fluctuar
X-ray of his knee was negative. About 60 ccs. of blood was aspirated from this joint and
culture of this fluid was negative .. The knee continued to have pain and swelled again, but
it was felt that it was better not to 'aspirate the second time. He was discharged 9-3-80
ith the use of crutches and inst~uctions to see an orthopedist if this knee continued to
hurt.

)ISCHARGE DIAGNOSIS: 1. Acute alcohOlism
2. Internal derangement of,the right knee with hemarthrosis
3. Multiple sprains and contus.;ons
4. Pulmonary fibrosis

~~Giles Q. Gilmer, M.D.
iQG/tmh

!)ictr]ted: 9-15-80



8ED #_C::5_ 323,884

()P.

CL!NCH VALLEY CO:V1MUNITY HOSpn;,-:"L
RICHLANDS. VIRGIN!A 24G4i

SURGICAL PATHOLOGY

t.lAME Leonard Miller
AGE DATE PATH

SPECIMEN Right medial meniscus

CLlNIC.AL DATA

42 9-5-80 S-BO-]

GROSS DESCRIPTION: The specimen is a single meniscus, of a weight of 5.5 g:ns., measuring 7 x (
x 0.7 ems. It is composed of a C-shaped structure, with yellowish color, occasionally brc
ish, 'vith a line of fragmentation, 0.9 errs. long, along the convexity. Also present alon~
the convexity are portions of tissue, rosy to yellowish, soft &ld elastic, for an extent (
1.2cms. Thickness is of 0.3 cn~. Representative portions are submitted.

MICROSCO?IC DESCRIPTION: Portions of fibrous connective tissue shot'Tsfragmentation and mild
basophilic degeneration. Early calcification is noted. Peripherally portions of synovia
are present, lined by mesothelium, supported by fibrous connective tissue containing few
elus Lers of lymphocytes.

PATHOLOG!CAL DIAGt.JOSIS: 1) Neniscus, .•...7ith features of fragmentation and basophilic degener2
tion.

2) Synovitis, chrO!lic

DEPOSITION EXHIBIT NO. 2

84
r'~S/gr
~\/'T"'~ -:'l!~i~~n

CHART COpy

{1~::R.t/ :-:-~.===-------
- H. Stefanini .~r.rr. FATHOLGGI
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SpRCe!_.-_'__ --.'=--':'-~-=':"':""-=- ---:-:,--=-. _- ..":-' •.:..:.:-:.'7::/
'1'U'1 S f,AM( AND ADDRI'.SS '

Leonard M. Miller P.o. Box
SURED S NAME IF PA liENT IS A DEPENDENT

569 Honaker, Virginia 242110 J
--- --' ~ --=-_. -DA 1E or nlRTH

11/23/37
------- - - -- .._.- ----

'ME OF INSURANCE COMPANY

Aetna
POLICY NUMBER INSURED'S SOCIAL SECURITY NUMBER

228-46-7856
GROUP INSURANCE. NAME OF POLICYHOLDER (i.e. Employ",. Union or Association through whom Jnsur9d)

Island Creek Coal Co. (MOlO)

ITHOR'lATION TO RELEASE INFORMATION: I hereby aulhoroze Ihe under-
lOed PhySICIan 10 release any informallon acquired in the course of my el(~
llnal.on or l'ealment.

JTHORllA TION TO PAY BENEFITS TO PHYSICIAN: I hereby authoroze pey-
!nl dnec1ty 10 the underSigned PhYSician of the Surgical and/or Medical
nelliS. If any. otherWise payable to me for his service as described below
I nol 10 ell.ceed the reasonable and customary charge for those services.

DATE

DATE

RAD10lOGlC CONSULTATION

OR PARENT IF MINOR I

~ ~~D iy), Y/l-C/&-J
ATTENDING PHYSICIAN'S STATEMENTART B

DIAGNOSIS AND CONCURRENT CONDITIONS
llf OI ••..GN()SIS CODE OTHER THAN ICDA' USED. GIVE NAMEI

Involved in fight
IS CONDITION DUE TO INJURY OR SICKNESS ARISING OUT OF PATIENT'S EMPLOYMENT?

YES 0 NO 0
PREGNANCY?

YES 0 NO 0
Ir yES APPROAIM'&'t:. DATE

PRrCNANCY COMME.NCED
DATE

REPORT OF SERVICES lOR AfTACt4 ITEMIIED BILL. (IF PREVIOUS FORM SUBMITTED TO THIS
CARPIEA. You NEED SHOW ONLY OATES AND SHWICES SINCE LAST REPORT)

AMOUNT PAID

BAlANCE DUE

70260
70150
70160
73130
73110
71010
73130
73570
TOTAL CHARGES •••.

PROCEDURE
CODE - IF USED

(IF COOE OTHER THAN
CPT" USED. GIvE NAME)

NH-Nursing Home

OL-Other Locations

DESCRIPTION OF SURGICAL OR MEDICAL SERVICES RENDERED

Skull Series
Facial Bone Series
Nasal Bone Series
Right Hand Series
Right Wrist Series
Chest, PA
Rig~t Hand Series
Right Y~ee Series

IH
IH
IH
IH
IH
IH
IH
IH
to-Doctor's Office IH-Inpatient Hospital

H-Patient's Home OH-Outpatient Hospital

'ICOA-International Classification of Diseases

••CPT-Current Procedural Terminology (current edition)

PLACE: OF
Sf RViCES t

OATE OF
.•ERVICES

3/30/80
3/30/80
3/30/80
3/30/80
3/30/80
3/30/80
~/01/80
)/02/80

DATE SYMPTOMS FIRST APPEARED OR ACCIDENT HAPPENED. 5. DATE PATIENT FIRST CONSULTED YOU FOR THIS CONDITION.

PPOTIENT EVER HAD SAME OR SIMILAR CONDITION?

YES 0 NO 0 IF "YES" WHEN AND DESCRIBE.

7. PATIENT STILL UNDER YOUR CARE FOR THIS CONDITION?

YES 0 NO 0

P" TIENT WAS CONTINUOUSL Y TOT ALL Y DISABLED
(UNA8lE TO WOAKI

9. PATIENT WAS PARTIALl Y DISABLED

IF STIl.L DISABLED. DATE PATIENT SHOULD BE ABLE TO RETURN
TO WORK

FROM THRU FROM

11. PA TlENT WAS HOUSE CONFINED

THRU

SEP 1 5 1980
FROM THRU

DOES PATIENT HAVE OTHER HEALTH COVERAGE?
Ir yES PLEASE IDENTIFY

YESo NOo 13. I DO NOT ACCEPT ASSIGNMENT. 0

AptMoved by CounCil on Mtd.C.i1 S~fVICtS . .AMA Feb. 1970
MEMORANDUMREGARDINGDISPOSITIONOF THIS FORMON REVERSESIDE

P.O. BOX 21
LEBANON. VA 24266

liP COOl

7753

85,. ~

MUST 6E FURNISHlD UNDER AUTHORITY OF lAW

STATE. OR PROVINCE

All OTHERS-EMPLOYER 1.0.'

INDIVIDUAL PRACTITIONERS.SS.

CITY OR TOWN

TELEPHONE

DEGREE

M.C.

'RM 799



----------.---- -0-----( -.---o--.---~----( --e-----.---.--~.-- ..----..

OAKWOOD, VA. 24631
HOSPITAL COMPLETE FOLLOWING: TO
AND FURNISH COPY TO I AETNA ISLAND CREEK
NAME OF POLICYHOLDER

LEONARD MCKINLEY MILLER
ADDRESS-STREET AND NUMBER

BOX 569
NAME OF PATIENT (IF OTHER THAN POLICYHOLDER)

IADDRESS

P 0 OOX 1
POLICY NUMBER lSI

28-46-7856 BEATRICE MINES
CITY STATE

HONAKER VIRGINIA
AGE

IPHONE

DATE ADMITTED I TIME ADMITTED

08-30-80 : 10:15 PM
OTHER INSURANCE INDICATED BY HOSPITAL RECORDS.

:X~O 0 YES

::OMPLAINT

AM I DATE DISCHARGED

PM 09-03-80
IF YES NAME OF COMPANY.

TIME DISCHARGED

2 :00 PM

DATE OF FIRST SYMPTOMS

JIAGNOSIS FROM RECORDS (If injury. Give Date and Place of Accident)
l.INTERNAL DERANG11ENT, RT. KNEE WITHMEMARTHOSIS
2.MULTIPLE SPRAINS & CONTUSIONS
3. STATUS POST PULMONARY FIBroSIS

)PERATIONS OR OBSTETRICAL PROCEDURES PERFORMED (Natwe and Date)

NA

-iOSP!TAL CHARGES (Complete This Section or Attach Copy of Itemized Bill Showing Information Below)

0 o WARD DAYS AT $ TOTAL $\
TOTAL CHARGES I $z 0

$ \ 440 850.6(<l: !l: I5iil SEMI.PRIVATE 4 DAYS AT SlID. OOTOTAL .00~ <l:
i \0 0 o PRIVATE DAYS AT $ TOTAL $

0 co
cr: ! lX OTHERS EMERG. RM. $ \2( .00

~t OPERATING OR DELIVERY ROOM \
ANESTHESIA

IRT HANRt SKULL, FAC BONS, X.RAY 21 ~OO
IRI. l\lQ LABORATORY 11 .5,0...

w \0 EKG BMR
II: \« PHYSICAL THERAPY
::;: \ 6])u AMBULANCE
II: I .50 \

THIS FO~M APPROVED BY THE HEALTH IN.

••• MEDICAL AND SURGICAL SUPPLIES 4 SURANCE ASSOCIATION OF AMERICA AND
I

PHARMACY (Except Take Home Drugs) Ie .60 \ ACCEPTED FOR USE BY HOSPITALS BY THE.-0 \
AMERICAN HOSPITAL ASSOCIATION.

INHALATION THERAPY

INTRAVENOUS SOLUTIONs

1\ IHF.l (t!J611

TOTAL $ 8SC .60 •...,-r'\ 1 r,- 1nOn

tOSPITAL ADDRESS v,," v .~ •••••••

RUSSELL COUNTY MEDICAL CENTER LEBANON, VIR;INIA 74266

-AKEN FROM RECOROS ON 09-11-80
SIGNE~.

..~J.--1 /l A). ~;;..-/1 INS. CLK.

)ate

'UTHORIZATION TO RELEASE INFORMATION: I hereby authOrize the above named hospital to release information requested on this form.

" fu ",~l~4'>1) ':2,;, ,;Z~
>'UTHORIZATION TO PAY INSURANCE BENEFITS: I hereby autjo~= payment direct Iv 10 the abo"" named hasP'tal of the HosPl1al Benefits otherwi..,
JaY able to rrle but not to exceed the hospiral', regular char9&' for this period of hospi1alil3tion. I underS1and I am financially responsible to the hospital fOf'

:harQ'?s not covered by this authorization,

BRIGGS.De. Molnel. Iowa.50~06
PRINTED IN USA



Clinch Valley Physicians. Inc.
2949 West Front Street / Richlands, VA 24641 / Phone 703/964-6771

TO:

Name:

Old Republic Insurance
Drawer "'
Richltmd8. Va

Leonard M.M111er

February 21. 1981

COMPENSATION PROGRESS RECORD
Disability Rating

Age~l Address: Box ,69 Honaker. Ta.

Employed By: leland Creek Coal CQ

(Name and address of Company)

Date and Time of Injury: AU&Ust 31, 1919

Diagnosis: Tear of ril;ht medial aclliacus.

Complaints: The patient was se.n hero &«ain on ".b1"U&1'Y 21. 1981, vi'th reque.t it:r a
dia&bl11tye.uuat1ot1. !-e state. that hie injured right ltn.H 18 a'tUl vu.k and pa1Atul.

Examination: Eza.1natloa nft&1. healed surgical 80an a'beNt the lower tb1ch aDd there 1. &
healed .car of JMJd.ceetcay on the aedial aspect of the tIMe. Theknee lack. the lut 10
degree. of extension. Thero 15 mUd Q.\IU'.1c~ atrophy. 'ihere 1. mi.!l1Jaal •• dial co-
la'tt.e:ral UgaaMnt lazit7.

In thi. c•••• 1101. IS7 opinion that the Jl&ttent hu ~t&1n.d a lOS 10 •• of ftmct1ol1 of
his right le~. I ahcNl.d add, however. that In a p:rft'1ou. ea.un1c:atlOD dat.ed l"ebl"UaZ7
2t 1981t I .'tau4 that t10vu rrrrc011clua1OD that the cJ8Da«ed •• Di.cua ".. the reault of a
pb7S1cal alteroaUCD 1!lcurred OD Auguat 30, 1980 and vas DOt rela~ to the 014 lnJuJT of
AU&WIt 31, 1979. I ha'ft renewed 1117recorda hen. azul1t YCNl4 atl11 '" rq op1!1icmthat
Lab and X-Ray Findings: the permanent 41sabll1t;y i. related to the pby1I1cal alterc: •.tlOD of
August 30. 1980 ad 18 UI'lI'Ola-te4 to the old injury of' Aug\ln 31, 1979.

Disability: 1) Quickness of Action %

T1:1l r. 4) Security %

00: I.1&Bi'r~f ~ptuique

Zdcar Mu1llDil
Keen MowstUn. Va.

%

2) Coordination of Movement

5) Endurance %
% 3) Strength %

6) Safety as a Workman %

TOTAL

Tillou Henderson, M. D.

(Over for additional information) FEB.2 7 19B i (57
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