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INDUSTRIAL COMMISSION OF VIRGINIA
P. O. Box 1794
Richmond, Virginia 23214

APPLICATION FOR HEARING

File No.
( A\ Lo . 9] - .
Employee L & i Come ‘\z\ C \L e \ TN My \ \r: = o 569 (o s {» P \
. . ’ - {Address) s/ >
- ;‘7 - . - ., - 4 g"‘ ; .
Employer .ﬂ\x_ :,-\“:/ -v’\:(’ (_ V-2 ‘( (\(: (‘.i\,( (._;:3 ~ ) t Z (" .
(Address)
.*.-
n
Jate of Accident /_\Wi ! , 19 7 /. Average Weekly Wage $ ‘3 5C —
>lace Where Accident Occurred G\;’ ( YN ((‘e N , \//\
(City or County) {State)
dature of Injury or Océupational Disease: . \\ P '!- \;V\ < C J (‘\’7 ed

/7/—/ S de( -Ce,Lé L~ \ T}" .

H
A

2 7 .

Jdate Dissbility Began:

Jate of Return to Work: , 19 , and wage then earned $__ {

The applicant requests a hearing before the Industrial Commlssnon of Virginia on the grounds of

.................................................

{1} Accidental tnjury

(2} Occupational Disease

.....................................

{3} Deathon .19 to Accidenta!-lnjur'v

}

5ccupatnonal Dlgease

.\o

..................................................

{4) Change'in Condition

I applic:xtiqn is based.on a change in condition, state ﬁaturé of change: ..

' Y :
Compensation was last paid at the rate of $ Y2 &2 V;;Meek through the day of

, 19




COPY OF APPLICATION ' Signature of Applicant:

MUST BE SENT TO D/
OTHER PARTY (SO IN. 2 YES

DICATE BY A CHECK)

Address:

i
=

¢ \/;\ WA e L

’Siuned this day of L

N /i > ”,O /) /7’////2

‘*Z"‘\ AL &*‘z"‘“’ \[':\ ( (’7—<‘\ <. C’ C\—)

.19 (?—.\

~.

Subpoenas for witnesses will be issued by the Industrial Commission on request or may be obtained at the Clerk's Office
oi the City or County where the hearing will be held (§65.1-21, Code of Va.). Medical reports are accepwble m lieu”of physn

cians’ perwnat appearances,
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LEONARD McKINLEY MILLER, Claimant
V. Claim No. 684-216

ISLAND CREEK COAL COMPANY, Employer
-0ld Republic Insurance Company, Insurer-

Larry G. Browning, Esq.
P. 0. Box 156

Lebanon, Virginia 24266
for the claimant

Thomas R. Scott, Esg.
P. O. Drawer S

Grundy, Virginia 24614
for the defendant

Hearing scheduled before Deputy Commissioner COSTA
in Grundy, Virginia on February 25, 1981.

All witnesses haVing been duly sworn, the following
testimony was taken: E

DEPUTY COMMISSIONER COSTA:

This is on the claimant's application. Mr. Scott,
would you state the employer's grounds of cdefense for
the record please?

- MR. SCOTT:

Yes sir Ybur Honor. It is our pbsitidn‘thét the
fracture of the lip of the medial plateau of the tibia
and the tear and removal of his right medial meniscus
which produced disability for work was in'no way causally

related to the industrial accident of 8/31/79.
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DEPUTY COMMISSIONER COSTA:

Mr. Browning.

MR. BROWNING:

Your Honor,'before we go any further I would like
to request written permission to file written interrogatori
to Dr. Henderson.

DEPUTY COMMISSIONER COSTA:

What would be the purpose of the interrogatories?

MR. BROWNING:

From reviewing his last report I do not believe
that he is awarevof the fact that the man has had some
treatment on this leg from the time he originally saw
him and the time he wrote that report.

DEPUTY COMMISSIONER COSTA :

Mr. Scott what would be your position on that?

MR. SCOTT:

I'm not sure I understand what ybu are Saying.

MR. BROWNING:

It is.my'inferénce from the lettervthat, the last
letter from Dr.'Heﬁderson, that he is basing...
MR. SCOTT: -

The one dated.February 2, 1981>

- MR. BROWNING:

" Right. That he is basing this opinion...his
opinion is influenced by the fact that he believes
there is no treatment in between this time period.

The second reason I would like for him to answer
.questioﬁs is that he just recently informed the client
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of his permanent rating. So, I believe in any event,
the Commission, in the event that an award is issued,
it would be to all parties' best interest that the
issue of how much permanent disability is raised and
answered.

MR. SCOTT:

Well, lets just agree to take his deposition.

MR. BROWNING:

Your Honor I think from the claimant's viewpoint
the cost of the claimant to take depositions is unreal
compared to written interrogatories which are, of course,
no charge to the claimant. I can see no reason why an
interrogatory cannot serve the same purpose of depositions.

DEPUTY COMMISSIONER COSTA:

Well,ias far as the disability issue, you haven't
had him examined for that have you?

MR. SCOTT:

No sir. Possiblyvthe man does have a specific
disability causally related to the medial meniscus.
Common sense dictates he is going to have sémething
-but what we are saying is thatvit is not causally
related.té the injury sustained in the industrial
achdent;

DEPUTY COMMISSIONER COSTA:

Right, so any disability rating would not be
related either.

MR. SCOTT:

Yes sir.
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MR. BROWNING:

First of all Your Honor, we would like to ask him
if he knows Dr. Henderson is aware of the treatment by
Dr. McVey who has seen him in April of 1980.

DEPUTY COMMISSIONER COSTA:

You would like to ask Henderson?

MR. BROWNING: ' )

I would like to ask Henderson that and if it does
change his mind it would be easier and more convenient
for all parties for him to assign a rating. It only
takes him a second to do and that way wé could have
one award. |
MR. SCOTT:

I would like to point out somefhing. I don't
“have any objectidn to Mf. Browning déposihg Dr. Henderson
of...yéu know you can couch quesions in'interroéétories'
that maybe can't be as fully éxplained as they could in
a deposition but with regard to Dr. McVey, I just got |
this report today détedvApril 11, 1980. It says he was
treaﬁed on' 4/9/80 because of cystic changes in the right
ankle. " There héé nevér been,on the accident report
or‘anythiﬁg élse, there has_nevervbeen a report of any
injury to the right ankle. So, what does that have to
do with. the knee. |

MR. BROWNING:

Your Honor, the repbrt itself is originally addressed
to 0ld Republic Insurance Company. So, I think the man's
testimony today as to the actual treatment would be
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insignificant and I do think we should be allowed to
- a@sk Dr. Henderson of this.
MR. scoTT:

What can Dr. Henderson say. The man files his
accident report, he alleges a piece of steel or something
hit his knee. There has nhever been any mention of
anything about an ankle. The fact that his ankle has
been treated, how is that going to change Dr. Henderson's
opinion one way or the other. If Dr. McVey had treated
the man's knee then that is a: horse of a aifferent
color.

MR. BROWNING:

I think you are asklng the Judge to dec1de a medlcal
question. What effect that would have on it I think only
a doctor can answer.

DEPUTY COMMISSIONER COSTA:

If there was some conflict in Dr. Henderson's
reports &hy couldn't it have been resolvedvpfior to
this day. Why couldﬁ't he have been deposed prior to
this hearing?

MR. BROWNING:

First of all, we had no written approval'fo get
the interrogatories.

MR. SCOTT:

Mr. Browning'always accommodates-me,l will
accomodate him. The only thing I am saying is that I
don't understand how anything about the treatment of

7

-5- Statements



the ankle would change the treatment to the knee
unless he is alleging that there is an injury to the
ankle which I am not aware of.

MR. BROWNING:

Your Honor, this is a medical question. I cannot
answer it nor can any of us answer it. I think it
might be significant, the fact that the same leg was
treated and Dr. McVey's report, I would like to ask
Dr.vHenderson about it because I do not believe that a
fair reading of his...To me if indicates tﬁat he may
not know of the othef treatment. I would like for
Henderson”to know of the man's, what he is testifying
today and so forth.

MR. SCOTT:

 Alright. I'll tell you what.‘ I‘won't have any
objeétion to that but if I feel there.is a necessity
for clarification I would‘like to take Dr. Henderson's
deposition.

DEPUTY COMMISSIONER COSTA:

Really, I think, I know there is addifional cost

to the-claimant but the best way,tovgo about something

like this is. to take a‘dépositibn father than interrogatorie
because you‘are going to get into sbme technicality

even if you néatly fespond and it will be long¢ and

drawn out whereas if you are both there and he feels

a question isn't»framed correctly he can objéct. If he
feels that he wants to follow up right there he can object
and follow up. 1In a situation like this I know it is
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added expense to the claimant but I would rather see
a give and take situation where you are both there and

you can both ask the doctor questions. TI'1l1 give you

'thrity days from today's date for a deposition.

MR. BROWNING:

Thank you Your Honor.

LEONARD MILLER, Claimant

BY MR. BROWNING:

0.
A.
0.
A.
Q.
A.
Q.
A.
0.
A,
Q.

“Your knee?

RO I I e

Mr. Miller, what is your full name for the record?

Leonard McKinley Miller.. |

Your address please?

Box 569, Honaker, Virginia.

Who do you work for sir?

Island Creek Coal Company.

What county and what location?

Buchanan County at Keen Mountain.

You were working there in August of 1979. Is that correct?v
Yes sir.

Did you have an injury and if so, what was the date of the
injury and briefly.what happened?

On 8/31/79 I was helping a mah_put'a metal ektension in

a jack and it slipped and struck me-across the leg.

What par£ of your leg was injured?

Inside of my right knee.

Lower_or upper?

Upper.

My knee. ‘ E h. 9

-7- Leonard Miller, Claimant
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At that time of the injury who did you report the
accident to?
My boss,_David Horne, Mine Foreman.

MR. BROWNING:

Do you have any question that notice was given?
MR. SCOTT:

No sir. The employer filed their firsf report of
accident and we are not contesting that he reported the
accident or what happened surrounding the alleged.accident
to his boss. |

DEPUTY COMMISSIONER COSTA:

S0, you will stipulate to the industrial accident?

MR. SCOTT:

I'm stipulating that he gave notice of an alleged

accident.

BY MR. BROWNING:

. Q.

i

=0

0

N
=

10

After you gave nbtice of this accident, did you go to
any doctors- for treatment?

I took the weekend off. I went back to work that follow1ng
Tuesday and worked a while and it kept locking up on me
so I went to see a doctor right then.

Which doctor?v ‘Was this your right leg?

The right leg would 1lock up, yes sir.

Who did you see first?

I believe I saw Dr. McVey first.

When didbyou first see Dr. Henderson?

September 17, 1 beliéﬁe;

-8- ' Leonard Miller, Claimant
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A,

Did you see him before you saw Dr. McVey?
I believe I saw IMcVey first.

What did Dr. McVey advise you as to the injury?

~He drew blood out of it and told me I had my cartilage

messed up.

What caused you to see Dr. Henderson?

"He is a surgical doctor and a bone specialist.

What did Dr. Henderson advise you?

That I needed surgery on my knee.

Did you miss much time from work from approximately

a year from the date the accident happened?

No sir.

What is your job with the company?

Foreman.

When did you see.Dr; McVey  again? Do you recall? Did you
see him in April?

YeS; because of my ankle. “Yeah, I saw him on account of
that. That was an old injury.

That was prior?

Prior, yes sir.

Now, during that year did you have any problems or

difficulty with your'leg locking up on you?

Quite often, yes sir.

- Could you give me some idea of how often is quite often?

Well, I won't say it done it everyday but I (inaudible)

~and 1t has locked up on the jackline and made me fall.

Would it occur twice a month or approximately, your best

estimate? , _ 11

-9= Leonard Miller, Claimant
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I would say on the average once a week it would lock up.
Do you still have this problem with "locking up df your
leg".

It don't lock up but it pops and cracks.

Now after this happened did you have any other injuries
to that leg?

No sir, not that I know of.

Did you have any operation to that leg?

They operated on my knee and took the cartilagés out.
When was the operatibn and who performed it?

Dr. Henderson on September 5, 1980.

Has he advised.you'if you have aﬁy ?ermanent rating
regérding the operation,relative to the opération?

Yes sir. |

How much‘is.that fating?

Teﬁvpercenﬁ.

Did you have any other injuries to the leg since the one
in,Augustvof 19792

Not.that I know of, no sir, not to the leg.

Mr. Miller, you were involved in a fight I guess at the

Bluegrass .in Russell County Virginia on August 30, 198072

-Yes 'sir.

In your own words, tell the Judge what happened.

I liked to got beat to death.

I understand you were a little bit under the weather. Is
that correct?
Yes sir. Very, very much. Too much.

~-10- Leonard Miller, Claimant -



Was your leg re-injured?

It was as sore as it could be before I ever left the house.

Saturday morning it was sore and after work Friday night.
It was all swelled up. It swelled up on me every night
after work.

So, before you went it was swollen?

Yes sir. |

To the best of your recollection was your leg injured
that night at the festival?

No sir, not that I know of. It may have give away on me
and made me fall, I don't khow about that.

1 understand most of your injuries (inaudible) .

My head was all to pieces.

DEPUTY COMMISSIONER COSTA :

What is the period of disability claimed, if any?

MR. BROWNING: -

Your Honor, we are trying to establish»a-permanent
disability rating. His medical bills have been paid, as
I understand. There is nc lost wages claimed because he
is a foreman, he has made his wages, we are trying fo

establish permanentbdisability.’

DEPUTY COMMISSIONER COSTA:

That is the only issue?:

MR. BROWNING:

As far as I know.

BY MR. SCOTT:

Q.

Mr. Miller, you returned to work on November 10, 1980

-11- -Leonard Miller, Claimant
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pursuant to Dr. Heﬁderson's orders. Is that correct?

Yes sir.

And the date of the alleced accident was August 31, 19792
Yes sir.

Before August 31, 1979 hadn't youlhad an operation-on your
right knee before that time?

Yes sir.

What kind of operation did you have on your knee before
that time.

Bone bilopsy.

Was there a scar on your knee?

Yes sir.

Did you go to the Mattie Williams Hospital and see

Dr. Emile Khuri?

Yes sir.

And I believe you saw him on September 1, 1979 which would
have been the date following this alleged accident. 1Is
that correct?

I don't remember the exact date sir.

- Would that sound about right?, 

About right yes.

And at that time he did what is-called aspirating your
kneé and tried to get some.fluid out but couldn't get
any fluid out.

Right, he didn't get no fluid no.

-12- Leonard Miller, Claimant
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And he took an x;ray of your kned at that time which
didn't show any fracture. Isn't that right?

No bones broken no.

After you went to see Dr. Khuri, was he the first phyéician
you saw?

I was thinking I saw Dr. McVey before I saw him but...
Was it possible you could have seen Khuri before you saw
McVey?

Because McVey drew blood out once and Dr. Moore is my
family doctor and Dr. Moore turned me over to Dr. Khuri.
Would it sound about right for the first time that you
ever seen Dr. Henderson on 9/21/79. Would that sound
about right?

I believe it was on the l7th.

The 17th.

I'm not for sure about that but I believe.

At any rate, you continued to work with regularity after

- 8/31/79 didn't you?

Yes sir.

With regard to this aitercation on August 30, 1980, would
it be fair to say that you were in a fight and would it

be fair to say that you wére intoxicated at the-time?

Yes sir. | |

And you were takén to the emergenéy room and saw Dr. Gilmer

there?

Yes sir.

And at that time after this fight unlike when Dr. McVey tried

to get fluid out of your leg, he gct 60 cc's of blood when

-13- Leonard Miller, Claimant jis
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he aspirated your leg didn't he?
Yes sir.
Alright sir. And after this fight you went back to see

Dr. Henderson about four days later on September 3, 1980

and of course this is almost a year after the initial

alleged accident. 1Isn't that right?
Right.
And it was a short time after that that your leg was

operated on by Dr.Henderson?

- On the fifth.

Okay sir. Dr. Gilmer hospitalized you didn't he?

I dqn'£ know who put me to bed.

But you were in the'hospitalkafter this altercation on
August 30, 19802 | |

Right;

- I just want to ask you about this. His‘chart reflects

ﬁhat YOu complained of pain in your right knee .on the
anvday of your hospital visit.. Would that sound about
right? |

i'd say, yes.sir.

And that is Qhen he drew the blood out and aspirated your
knee?

Dr. Horace drew the blood out.

And got some out that time?

Right.

-14- Leonard Miller, Claimant
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A.

Now when. you were discharged from the -...How long did you
stay in the hospital for the injury sustained in this fight
you were in,approximately?

They took me on a Saturday night, Sunday, Wednesday

Dr. Gilmer come and ...Dr. Horace come up and said son
your leg is in bad shape and I said I knowed it. He
said well, if I reléase you will you go to your other
doctor and I said yes sir. He said well, Dr. Gilmer
will come back and release you.

SO0 you were in the hospital from Saturday,August 30, 1980
through the following Wednesday, whatevet day that would
have been? | |
Right.

And when.you'wefe discharged from the hospital they gave
you crutches because of your right leg didn't they?

I had crutches.

You mean they'didn't give fhem to you there?

No sir.. N |

So you are éaying Dr. Gilmer is incorrect when he says

he provided YOu with crutches when you left the hospital?

"He is incorrect, very much so because they are my crutches -

I got in Charldttesville.

In Charlottesville?

Yes, for the bone biopsy.

Okay. At any rate, did you have to use your crutches when

you left the hospital on that Wednesday?
Yes.

-15- Leonard Miller, Claimant
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And you worked all that time before this altercation and
didn't use your crutches then. You went to work.
I used them at home a lot of the time.

But you didn't use them at work?

No, I didn't have any use for them at work.

Now you saw, or YOur attorney has handed me a report

from Dr. McVey. Is he at the Mattie Williams Hospital?

Yes'sir.

Is he a family practitioner, or do you know?

Yes sir he is;

NOW»you_saw him on April 9,11980. Would that sound
about right?

Possible, yés sir.

Now, that was about four months before this fight in
August of 1980. Is that right?

Yes. |

And you saw him for your ankle didn't you?

- I had an (inaudible) in my ankle earlier which they

said was broken.

I am just asking you did you sece him for an injury to

your right ankle?

Yes sir.

- And that is the reason you saw him at that time?

At that time, yes sir.

Now, that injury to your right ankle doesn't have anything

to do with this injury you are alleging on August 31, 1979?

No sir it does not.
Who is Dr. Scott. Is he in family practice at the

-16- Leonard Miller, Claimant



A.

Clinch Valley Physicians, Inc?

Well, he became my doctor all of a sudden like. My water

stopped oh me. I couldn't make water and I don't know. ..
You had a problem with your urinary tract? |

Right.

And that is the reason why you saw him?

Right.

Well, what it was they called'my brother to come and

get me and he was working and I got my little children to
call my buddy and he got me and he asked me where I wanted
to gd and I said for God's sake take me to the closest place.

DEPUTY COMMISSIONER COSTA:

So in other words it is not really related to your
knee?
No, it wouldn't have no relation...
You hadn't seer him for your knee. You only saw him for
your urinary problem?
Right. 'But he advised me that I couidn't have nothing done
on my knee at that time until I got my kidneys and ny
urinary tract straightenedAout. It was in a.critical
situation. |
Your urinary problem was a critical situatibn?
Right. It is still very bad.
Mr. Miller, being fair about it, isn't it fair to say that
when you were in this fight Or scrap or whatever on
August 30, 1980 that you were so intoxicated that you
just really don't remember what happened to you and

-17- Leonard Miller, Claimant ﬂj}
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what parts of your body really do you.

Well, in all dﬁe respect to you sir, the injury to my

leg had been previously done. It would hvrt me so bad
when I started driving home a lot of times I would have
to stop and get out and walk and stretch ny leg it was
cramping me to death. As.far as injury at that Bluegrass
festival; the only noticable injury was to my head
except my leg was swelled up.

DEPUTY COMMISSIONER COSTA:

You say the only noticakle injury, but were you
able to notice anything.
You were unconscious when you got to the hospital.
Right.
And you didn't get knoéked-out, you were drunk out of it.

I guess both of them.

- I appreciate your being fair.

I'm'going'to be honest about it. I'm not going to lie

about it.

So that is all I am saying. When vou get in a fight you

are doing everything You can to protect yourself.

That is true. 

Unfortuhaﬁely, you weren't too successful here. Is that
right>

No sir, I wasn't.

I'm juét saying, given the fact that you were involved

in this fight, you are doing whatever yvou can to protect
yourself . and the fact that you are intoxicated and you get

-18- Leonard Miller, Claimant
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knocked out because as you say because of alcoholism...
or beihg under the influence, and also with the bloody
head, you really don't know what happened to your leg
dovyou?

Well, the leg was already hurting.

I'm just saying that yoﬁ don't know what happened to
your leg. |

I could have twisted it. I'm not saying that.

MR. SCOTT:

That is all.

BROWNING:

Q.

(‘O»'

>0 m

You mentioned that when you saw Dr. Scott in'l979.that
he said something about_not being able to work on your
knée. Did you talk to Dr. Scott about your knee in
September of 19792

Dr. Henderson had already planned for me to have surgery

on it in 1979.

. Did he tell you this.

He told me to come back in for surgery, yes sir.
What did Dr. Scott say about thevknee in September of 19797
He said I couldn't afford to have it worked on due to
my kidneys. |
Mr. Scott asked you if you were working regularly with
your leg problem and you said yes but I am asking you if
you had difficulty in working with your leg?
Yes'sir.v
MR. SCOTT:

Your Honor, I believe that has already been asked and
answered.

<1
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DEPUTY COMMISSIONER COSTA:

Thats right. You can go ahead and ask him.

Q. Did you work with difficulty?
A. It hurt me a lot, yes sir.
Q. When ybu saw Dr. Henderson in September 21, 1979 did he

tell you what he was going to do at that time and what
he was going to operate on?

A. He told me I would have to have surgery on my knee or
it would keep locking up if I didn't. .

MR. BROWNING:

That is all the questions I have.

DEPUTY COMMISSIONER COSTA:

Anything further?
MR. SCOTT:

The only thing, I would just like to call your attention
to... o |

MR. BROWNING:

Your Honor, are we going to have arguments or...

DEPUTY COMMISSIONER COSTA:

Yes, that is perfectly permissible. Either side
can argue.

~ MR. SCOTT:

The only thing I point'out to you is thét he was
“seen according to the attending physician's report by
Dr. Emile Khﬁri in emergency room or in the Mattie Williams
Hospitél on 9/1/79, one day followihg this injury.
Dr. Khﬁri, who is a surgeon, a general. surgeon, I think

‘his speciality is thoracic surgery but he is a general

“y .
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surgeon; was swelling and tenderness in the suprapatella
area of the right knee (inaudible) tenderness medially,
right knee. The significant thing was that Dr. Khuri
attempted to aspirate the knee which the medical reports
reflect evidence of a recent injury and his report in
the file and at that time reflected that when he attempted
to aspirate the knee there was no fluid obtained. And
furthex, the x-ray revealed that there was.no fracture.
Now, Dr. Henderson, when he saw him sometime after that
the man's knee was probably swollen but again there was
_nb aspiration and no fluid taken out of the knee. Now,
when this...and the man worked all that time for a year.

DEPUTY COMMISSIONER COSTA:

With difficulties.

MR. SCOTT:

I understand. Hevsaid he worked with difficulty but
‘he still worked. Then he has this altercation on 8/30/80
and when you review Dr. Gilmer's reports it says he came
in there, he had an unconscious history of iﬁtoxication.
He was in an altercation with someone. He had an alcoholic
breath, all of which the man has admitted. I'm not denying
or séying that he hagft been candid about admitting it.
And then on the second day of His hospitalization he
complained of pain in the right knee and at that time,
tﬁe first time, they aspirated the knee after this altercation
and drew 60 cc's of blood out of the knee and he continued
to have pain and his knee was swollen and, of course, that
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doctor says he provided crutches but iﬁ coﬁld very

well be that the man says well I've already got crutches
but at any rate, and his discharge diagnosis was acuté
alcoholism and internal derangement of the right knee with
hemarthrosis and advised to see an orthopedist for his
right_knee.b Now he also talked about bruises and abrasions
to his head none of which we are concerned about in this
industrial accident. Dr. Henderson's attending physician's
report of 9/21/79, he took an X-ray whiéh revealed no
fracture then he goes back to see Dr. Henderson in 1980,
about a year after this alleged accident, specifically,

I think Dr. Henderson's February 2, 1981 report speaks

for itself and summarizes what has transpired but he

says the man didn't relate any.altercation to hiﬁ that
occurrea on 8/30/80. He had reviewed what Dr. Gilmer
‘hadvdone and he states in this February 2, 1981 report

that when'you aspirate a knee and you draw blood out of

it and this was the first time it was found when Dr. Gilmer
does is that that denotes a recent injury and he goes on

to say that ‘the blood in the knee is not related to the
8/31. 'Hé says 9/21 but that was when he 'saw him. I am
.aSsuming he meaﬁs 8/31/79 alleged accident and then he
talks about his discharge summary of 9/3 to 9/7/80 and

he found a fracture of the lip of the medial plateau of

the tibia and that is what he operated on the man. And,

he said if the fracture had occurred in the 8/31/79 incident
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that it would have healed within a years period of time

so obviously he concludes that it is causally related to
what happened to him on August of 1980 in this altercation
and when all these things are considered, we don't have

any evidence to the contrary that the mén didn't have a
piece of steel or whatever he said fall on his knee at
work. But the evidence is clear that he was able to work
in spite of it with difficulty, as he says. I don't have
anything to rebut that but he still worked which is an
indicafion of no disability‘and then he has this altercation
and that is when the blood starts showing up and that is
when he is having this hurt = and that is what our position

is.

DEPUTY COMMISSIONER COSTA:
Did you all pay for the services? Who paid for the
surgical charges?

OFF RECORD:

MR. SCOTT:

Some, i1f I can just state this; The way'I see it,
clearly the medical evidence shows that the disability
and surgery is not causally related to what héppened to
‘him on 8/31/79 and he has the burden of proof. This
evidence is all submitted by his physicians. At the very
best, and I submit the evidence doesn't say this, but at
the very best we are talking about possibilitiés. Whether
it is possible it occurred from that altercation, or whether
it is possible it occurred from work. I think it.is clear
that it 6¢curred‘from the altercation from the medical

~-23- Statements 25



<6

ot
Lo,

then it has to be resolved adversely to the claimant
because he has the burden of proof.

DEPUTY COMMISSIONER COSTA:

From'your standpoint then, as you said earlier,
any,perﬁanent or specific disability which might have
flowed from the knee then is ultimately not related to
the original injury.

MR. SCOTT:

Yes sir. .

MR. BROWNING:

Your Honor, I think that Mr. Scott keeps referring
to Dr.‘Henderson's reports. I would urge the Commission
to review the original Henderson report of Séptember'Zl, 157
in which his.diagnosis was injury to the right knee and
he at that time steted in his report, about returning for

possible surgery. The same surgery that he did a year

“later. I would not attempt to engage in speculation as.

to when drawing of the fluid means sbmething'sinée I am

'vnot..;Iﬁthink that would be sheer speculation as to when

the drawing of blood means something and when it dQesn't.
Eveh Dr. Henderson says the word, it could indicate. Now,

there is no question that there was an accident. I think

“Mr. Scott, is correct, the man is candid. They really

don't question the fact that there was an accident, he
was injured and he timely filed it. The report from
Dr. Henderson ' of September 21, 1979 does reveal an injury.
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The man returned to work and kept on workiné. He had
urinary problems, Dr. Scott advised him to hold off on
the surgery because of drinary problems. He was involved
in a fist fight at the festival. He was knocked out and
he got drunk but that does not change the fact that on
September 21, 1979 Henderson does rerate the tear. I am
nof going to engagz in speculation. I do not know if
this kind of tear would even show up on an x-ray. It
may or may not. I think Dr. Henderson very carefully
-avoided saying that.' So, I think the record views a
whole, the man has indicated and very candidly, that his
leg was swollen before he went to the festival, it had
loeked up on him many etimee. Dr. Henderson in 1980
performed the. same operation he advised the man to ﬁave
in 1979. Now_in 1980 he says it ié not related. Why
didn't he.find it in 1979 and did the same operation.
Thank you Your Honor. |

DEPUTY COMMISSIONER COSTA:

You might want to pose some of these questions to
Dr. Henderson. He is the only expert witness source that‘
- we haye.__You may ask questions in terms of probability
and possibility and what might have caused...what might
have been the underlying'eause that necessitated the
surgicel procedure.  We hold the record.open for 30 days

‘for that.
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VIRGINIA

IN THE INDUSTRIAL COMMISSION
LEONARD McKINLEY MILLER, Claimant e

V. Claim No. 684-216 Opinion by COSTR,
: Deputy Commissioner

ISLAND CREEK COAL COMPANY, Employer
-01d Republic Insurance Company, Insurer-

Larry G. Browning, Esqg.

P. 0. Box 156

Lebanon, Virginia 24210
for the claimant

Thomas R. Scotg%?Esq.

P. O. Drawer S

Grundy, Virginia 24614

for the defendant

Hearing scheduled before Deputy Commissioner COSTA
in Grundy, Virginia on February. 25, 1981.

This claim is before the Commission upon the claimant's
application filed Jaﬁuary 9, 1981, alleging an industrial
acéident‘onrAugust 31, 1979 while in the employ of the named
defendant, and seeking‘specific disability benefits under
Virginia Code §65.1-56(15). Employer, by counsel, asserted
as’its.grounds of defense that the fracture of the lip of
claimént‘s medial plateaﬁ‘of thé tibia and his‘teaf and removal
Of his right médiél meﬁiscus,.which apparently‘has produced
some permaneﬁtvdisability, was in no way causally related to
claimant's indu;ﬁrial éccident of AuguSt 31, 1979.

On August 31, 1979 claimant was employed as a foreman
with Beatrice Poéahontas Coal Company at an average weekly wage

of approximately $550.00 which would be productive of the
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maximum compensation rate then in effect, i.e., $199.00. He

indicated that while at work on the above date, a jack slipped

and struck him on his right knee, and that he sought treatment

for his knee condition with Dr. W. T. Henderson, Orthopedic
Surgeon, on September 21, 1979, as is indicated by a report

of injury from Dr. Henderson dated September 21, 1979, a copy

of which was sent to the employer. The file reflects that an
employer's first report of accident was filed September 19, 1979,
indicating that thevemployer received notice of the accident

within the statutory period. Indeéd,_the parties stipulate

that notice of an alleged accident was, in fact, given the employer
within the time frame outlined in the Workmen's Compensation Act.

Dr. Henderson's attending physician's report of
September 21, 1979 includes a diagnosis of "tear of right
nedial meniscus", a condition which Dr. Henderson causally relates
to claimant's August 31, 1979 industrial accident. Dr. Henderson
noted that the claimant's knee was swollen, that it was tender
over the medial aspect, and that it had a tendency to lock.

The file also reflects an attending physiciaﬁ's report
dated November 1, 1979 from Dr. Emile Khuri, including a diagnosis
of "swelling and tenderness in suprapatellar érea of right knee,
éevere ténderness'médiaily, right knee" a condition which
Dr. Khuri causally relates to claimant's industrial accident.

The Commission is of the opinion that the evidence is unrebutted
that claimant did, in fact, sustain an industrial accident to
his right knee on August 31, 1975. While claimant apparently
missed vefy little timevfrom work as a result of the industriél

éccident, he clearly indicated at the hearing that during the
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insuing year following the accident, he suffered cdntinuing
symptoms on a weekly basis referrable to his knee. Specifically,
claimant testified that he experienced difficulty with his knee
in terms of locking and ﬁopping of the right knee. He indicated

that such symptoms were particularly severe at times,but that

he was able to continue in his employment on a fairly regular
basis.

Claimanf indicated that he was involved in an altercation
during a Russell County Bluegrass Festival on Auqust 30, 1980,
an altercation which resulted in a period 6f hospitalizatioh

commencing August 30, 1980 and terminating September 3, 1980

at the Russell County Medical Center,where he was tre;a;gﬁif‘
Dr. Giles Q. Gilmer. Dr. Gilmer's discharge summary of
September 15, 1980 indicates that claimant had been drinking
heéavily upon his admission to the hospital, that he had beén in
an altercation at the Bluegrass FestiVal, and that claimanf
subjectivély complained of'pain in his right knee. Dr. CGilmer
aspirated.the knee joint, and obtained approximately 60 ccs. of
blood. He was released from Russell County Medical Center with
instrUCtions to seek further treatment with an orthopedic surgeon
if symptoms referfable to fhe knee continued. The file reflects
ﬁhe‘Claimant was, in fact%nadmitted to Clinch Valley Community

Hospital on September 3, 1980 under the care of Dr. Henderson,

e

and that he underwent an excision of hié torn right medial meniscus

on September 5, 1980. He was discharcged on September 7, 19E&0,

and the final discharge diagnosis was "torn right medial.meniscus";
The'file élso reflects a letter from Dr. Hencderson

dated February 2, 1981 to the workmen's compensation carrier,
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indicating that claimant had been seen by Dr. Henderson on
September 21, 1979, "at which time it was thought that he may
have a damaged medial meniscus in his right knee". Dr. Henderson
further indicated that he did not see claimant again until
September 3, 1980, approximately one year later, at which time-’

the knee appeared to be swollen and tender. It was indicated
by Dr. Henderson that he was not aware of the altercation at the
Bluegrass Festival but he did note Dr. Gilmer's report concerning
the aspiration of the knee, a finding which indicated to
Dr. Henderson that there had been a fresh injury to the knee.
Dr. Henderson indicated that the blood in the knee joint would
.certainly not be related to the original industrial accident,
in his judgment. He further indicated that it was his opinion
that the fracture of the lip of the medial plateau of claimant's
tibia was similarly unrelated to the August 1979 industrial
accident. Dr. Henderson's reference to an accident on
September 21, 1979 is apparently a typographical error on his
part. Dr. Henderson concluded by noting:

In conclusion it would have to be my

opinion that the damaged meniscus was a

result of the physical altercation incurred

on August 30, 1980,and was in no wise.

related to the old injury of August 31,

1979. Any persisting disability which

the patient may have would be related to

the incident of August 30, 19280 and

unrelated to the incident of August 31,

1979. : ’

While great weight should be given'to the testimony
of the attending physician, his opinion is certainly not binding

upon the Commission. Williams vs. Fugua, 199 Vva. 709, 101 S.E.2d

562. Dr. Henderson appears to be somewhat eguivocal in his
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February 2, 1981 letter with reference to the diaqnosis of a

medial meniscus from the August 1979 industrial accident. quever,
his earlier reports from 1979 state without egquivocation a
diagnosis of tear of right medial meniscus. It is equally clear
that Dr. Henderson indicated in his September 21, 1979 report

thét claimant was advised about ”retufging in a few'days for
possible surgical consideration". Dr.‘Henderson’s_attending
physician's report of September 21, 1979 does not include any

qualification of the diagnosis of tear of right medial meniscus.

The diagnosis appears to be a definite one, and while Dr. Henderson

qualifies the diagnosis in February,19€1, we see no such gualification

appearing in his September,1979 reports. Similarly, Dr. Henderson

felt, apparently, quite comfortable in causally relating the

right medial meniscus condition to the August 31, 1979 industrial

accident on his attending physician's report. He listed no other

cause at that time for claimant's right medial meniscus-condifion.
Because of the apparent conflict in the medical evidehce,

it was fequested'that the parties take the deposition of |

Dr. Henderson, that deposition has been received, and it has been

made a part of the record. Dr. Henderson indicates on page 5 of

his deposition that Sﬁrgéry was not performed in September of

197¢ becausevhe_was-not certaih as to his diagnosis. Again, if

Pr. Henderson had any doubt as to his diagnosis, it certainly

is not appareht from his reports of that time period. Dr. Henderson

noted that claimant, in September of 1979, had pain, swelling and

a tendency to lock in&olving his right knee. In response to a

guestion from claimant's counsel, Dr. Henderson indicated that
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such symptoms would be the normal symptoms for a diagnosis of

a tear of the right medial meniscus. It is further indicated on

pace 6 of the deposition that when claimant returned to Dr. Henderson
in September of 1980, he related that the knee had given him

trouble on and off ever since the industrial accident, and he
complained of many of the same symptoms he related in Septeﬁber of
1979. Claimant's counsel inguired on page 7 of the deposition as

to Dr. Henéerson's diagnosis in September of 1980, and Dr. Hendersqn_
relates that he "still thought He had a torn medial meniscus"”.

With regard to the question of permanency, the following exchange

is recorded on page 7 of the deposition:

Q. Doctor, is there any degree of permanent
impairrment using guidelines set by the
Industrial Commission in this patient ,
due to the tear of the meniscus?

A. I examined him with that in mind on

February 21st of 1981l. I thought he
had reached maximum improvement. I

thought he had sustained a ten percent
loss of function of his right leg as
a result of the injury and meniscectony.

With regard to claimant's continuing symptoms, the
following exchange is recorded on page 10 of the deposition:

Q. Doctor, if you would assume that he had
trouble from August 31lst of 1979 on
with the knee such as, to be specific,
swelling, locking of the knee, giving
away of the knee, going with those symptoms,
would that influence your opinion in
any way?

A. If those situations happened fregquently
at all and without any other injury,
why then, it would influence my opinion.

Q. Would you be less apt to say with
reasonable medical cexrtainty? I
mean, how would it change your
opinion?
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A, Well, I'd feel less apt to say, but
I bélieve I would still say.

Q. Let me ask you a guestion, Doctor.
Assuming the man is honest and he did
have locking, swelling, pain, difficulty,
say, in walking at times, would you be
inclined to think that the surgery was
related to the first injury?

A. I would say that it woulcd be possible.

In addition, Dr. Henderson was asked on page 13 of the
deposition to assume that claimant had a tear of the meniscus
in September of 19739, but it was not treated because of other
physical problems the claimant was experiencing such as urinary
tract problems, whether it would be possible that from time to
time blood would collect in the near area, and Dr. Henderson

indicated that it would be possible if claimant had additional

injuriés. . Claimant's counsel then inguired as to whether it

would have been possible if'Claimant had kept on working, with
all of th¢ aﬁtendant stresé>on the knee involved, and it was’
Dr. Henderson's copinion that that also was poséible. It was
further indicated that Dr. Henderson's diagnosis in September of
1979 was exactly the same diagnosis he made in September of 1980,
and that the same procedures that he prescribed, or discussed
in September of 1979 were actually carried out in Septembef of 1980.
Finélly,.claimant's counéel inguired, and Dr. Henderson affirmed;
that basically the samé symptoms were present in Séptember of 1979
as in September of 1980.

It should be pointea out that during the Bluegrass Festiva
claimant was intoxicated, and became involved in a fight with

other individuals in attendance at the concert. Claimant is



not a particularly fruitful source of information relative to
whether or not he actually sustained an injury to his knee on

the day of the concert, since he remembers very little about the
events of that date. While Dr. Henderson indicates that blood

in the knee would indicate a fresh injury, having made that
observation in his February 2, 1981 letter, it is equally clear
from a review of his deposition that the same condition could

have been present because of claimant's continued employment,
employment which certainly involved a great deal of walking,
crawling, and so forth, conditions which would place great stress
upon the knee. It is illogical for Dr. Henderson to assert in
February of 1981 that the damaged meniscus was a result of a
physical altercation in August of 1980 when he is on record as
stating that the damaged_meniscus was causally reléted to an

August 1979 industrial accident. Clearly, the Workmen's Compensation
Act was adopted for the benefit of employees and their dependents,
and it should be liberally construed in order tb obtain. the dessired

results. Byrd vs. Stonega Coke & Coal Company, 182 Vva. 212,

28 S.E.2d 725, (1944). Viewing the evidence in the light most |
favorable to the claimant, and taking into account the dissimilarity
between the 1979 statements of Dr. Henderson and his more receht
statements, the Commission is of.tﬁe bpinion that claimant‘s

10% specific disability to his right knee is causally related to

his original industrial accident, and we so find. . |

Accordingly, an award shall enter.
AWARD

An award is hereby entered in behalf of Leonard
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McKinley Miller against Beatrice Pocahéntas Coal Corporation,

and its insurer, 0ld Republic Insurance Company, pfoviding for
specific disability benefits as per Virginia Code §65.l—56(15)

for 10% permanent disability to claimant's right leg, which

would entitle claimant to seventeen and one half weeks of
compensation at his weeklyvrége of $l99:60. All compensation
which has accrued from February 21, 1981, the date of the rating,
to the date of this opinion, shall be paid.in one lump sum directly
to the claimant, and future benefit payments shall be made every
two weeks thereafter until the award has been satisfied.

From compensation accrued{ there shall be.deducted and
paid'$500 to Larry G. Browning, Esquire,'for legal assistance
rendered the claimant.

The employer shall be responsible for all reasonable
and necessary medical care occasioned by claimant's August 31, 1979
industrial accident for as long as necessary.

There being nothing further before the Commission for
@etermination, this claim is hereby dismissed, and the case is

ordered stricken from the hearing docket.
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VIRGINIA:
IN THE INDUSTRIAL COMMISSION

B gy e oy

LEONARD McKINLEY MILLER, Claimant

R SR R e

v. Claim No. 684-216 7 Opinion by JOYNER,
' : : Chairman
ISLAND CREEK COAL COMPANY, Employer JUN 121981

OLD REPUBLIC INSURANCE COMPANY, Insurer

Larry G. Browning, Esq.

P. O. Box 156

Lebanon, Virginia 24266
for the Claimant.

Thomas R. Scott, Jr., Esqg.
P. O. Drawer S . :
Grundy, Virginia 24614
for the Defendants.

REVIEW before the Full Commission at Richmond, Virginia, on
June 5, 1981.

This claim is before the Full Commission for review of the
opinion of March 31, 1981. The issue presented is whether or nét
the claimant's permanent diéability of the right leg is.causally
related to injuries suffered by industrial accident on August 31;:
-1979 or is thé result of any injuries which may have been
suffered in a non-work relatedvihcident on August 30, 1980. The
opinion appealed from‘reviews_in some detail the somewhat
conflicting opinions expressed by the  treating physician and
finds that the claimant's permanent disability is the result of
injuries suffered in the earlier industrial accident.

No useful purpose woﬁld be served here by a detailéd review
again of fhe opinions of the treating physician and the other

evidence before the Hearings Commissioner. Suffice it to say
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that there was evidence of internal derangement of the claimant's
rightvknee following injury by industrial accident on August 31,

1976. The evidence regarding subsequent injury on August 30,

1980 is somewhat equivocal.

The Full Commission, upon review, adopts the finding of fact
and conclusions of law set forth in the opinion of March 31,
1981, which is AFFIRMED with the modification that legal fees for.

Larry G. Browning, Esq. for legal services rendered the claimant

: shali be increased to a total of $800.00.
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ASSIGNMENT OF ERROR

The Industrial Commission erred as a matter of law in awarding
compensation and medical benefits as a result of an industrial
accident of August 31, 1979 solely on the baéis of the September 21,
1979 report of Dr. W. T. Henderson, claimant's attending physician,
notwithstanding.the fact that Dr. Henderson's subsequent report of
February 2, 1981 and deposition of March 11, 1981 superseded his
priof report and unequivocally related claimant's injury and ensuing
disability to his subsequent non—industrial accident of August 30;

1980.
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THE USc OF 7illS ¥ORM IS R¥ .RED UNDER THE PROVISIONS OF ., wWORKSES “FENSATIUN ACT.
" \
COMMO WEALTH OF VIRGINIA
OEPAUTMENT OF WORKMEN'S COMPENSATION

INDUSTRIAL COPMMISSION OF VIRGINIA
P. 0. Box 1794, Richmond, Virginia 23214

File No.
Case of ATTENDING PHYSICIAN’S REPORT

All questions in this blank should be answered, and the report should contain an account of ali injuries, no matter how trivial. Fill
out blank in ink. using pen or typewriter, and mail promptly to the employer or the Claim Office of the insurance carrier.

'. NAME OF INJUREO EMPLOYEE (First, middle initial, last) . 2. DATE OF INJURY (Mo. . day.yr)
Leonard M. Miller : August 31, 1979

3. EMPLOYEE’S HOME ADORESS (Nurtdar cad stresl, cily, stdte, xip code) 4.DATE OF BirTH (or age) | 5. sEX
Box 569 (Mo., day, yr.)
Honaker, Va. 41 m

6. NAME OF EMPLOYER 7. EMPLOYER'S ADDRESS (Number ond streel, city, state, xip code).
Island Creek Coal Co : Keen Mountain, Va.

8. OATE OF FIRST VISIT (Mo.,day, 8. DATE DISCHARGED (Mo..day.yr.}| 10. wHO AUTHORIZLED TREATMENT?

S’é’f)tember 21, 1979

11. EMPLOYEE'S ACCOUNT OF HOW INJURY OR EXPOSURE TO OCCUPATIONAL DISEASE OCCURRED

He dropped a piece of metal extension on his right knee.

12, FIMDINGA UPON EXAMINATION (INCLUDKE RESULTS OF X-RAYS, LADORATORY STUDIES, ETC. NOTE PRIOR INJURIES AND PRE-
EXISTING CONDITIONS ANDO ANY REMARKS AND RECOMMEZNDATIONS ON THE REVERSE OF TH{S FORM.)
General physical examination was not performed. Examination of his right knee
reveals an old healed scar on the medial aspect where a bone operation was done
many years ago. The knee is swollemn. It is tender over the medial aspect and tends
to lock. X-ravy reveals no fracture dislocation.

13. DIAGNOS)IS 14. 13 DIAGNOSED CONDITION DUE 10O OCCURRENCE DESCRIDED
INITEM 117
F ‘NO*, EXPLAIN ON REVERSE
. . . XX] ves ] w~o OF THiIS FORM
Tear of right medial meniscus.
18. NATURE OF YREATMENT 16. DATES OF YOUR TREAT-

MENT (Mo., day. yr.)
He was advised about care at home, attempting to contine at work
and about returning in a few days for possible surgical consideratfon.

17. WAS EMPLOYEE HOSPITALIZED? (] ves [ JNG 18 WERE X-RAYS TAKEN? [} ves (] NoO
(If "Yes.” give mame and address of

bospital ix item 19) (1f "Yes,” give results in item12)

19. GIVE (1) NAMES, {2) ADDRESSES, AND (3) DATES OF TREATMENTS PROVIDED BY HOSPITALS OR OTHER DOCTORS FCR THIS INJURY

N ’.“:'\ il n .
SEEAG 1970

N
//“\\

B. DATE ABLE TO 3eYURN | C. DATE-ABLKE TQ NETURN TO

20. WAS THERE DISABILITY FOR WORK? | AL DATE OISABILITY BEGAN

1] O
] 1
1 . H 1
T ves TInNo (1 “Yes.” answer | (Mo..day.yr.) ! Yo LiGHT weofik (Mo..day. | TR REGULAR WORK (Mo. day,
! r.) . yr. PR
20-4.8.C i y : A
) - ) : ! \, p \
A - . e e X N
21. WILL THERE BE PERMANENT DEFECT OR DISFIGUREMENT [ ] YES NG A } \
(If Yes.” deacride nature and extent of same, Estimate loss of function in % txrms 0 . - / Y
\ /
- W\
: \ i Ls) s
22 NAME OF ATTENDING PHYSICIAN {(Type or print) 23. ADDRESY (Numb r)\:a“juut.vnry, :lcil/t,’xfp code}
Tillou Henderson, ¥.D. Richld{ld&.,*‘Va./
A
24. {CERTIFY THAT | FERGONALLY EXAMINED AND TREATED THIZFATIENT \— 25 DATE OF THIS REPORT
/ — //‘///
SIONATw‘é 2L Ian "/'L i M. D 9-21-79
. s AIEGHATURR CF ATTERDING PRHYSIC KM~

-

COMPLETE THIS REPORTY IMMEDIATELY AFTER SEEING PATIENT FOR THZ FIRST T!&.E:,li

Form No. 6 10-1-77 -—400M
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"HE “USE OF THIS FORM IS REQ. {ED UNDER THE PROVISIONS oF TH. WORKMEN'S COMPENSATION ACT.

COMMONNEALTH OF VYIRGINIA
OIPARTMENT OF WO.‘KMEN’S COMPENSATION

INDUSTRIAL COMMISSION OF VIRGINIA

P. O. Box 1794, Rxchmn.d, Virginia 23214
ile Mo, : .
‘age of Leonard McKinley Miller . ATTENDING PHYSICIAN'S REPORT

questions in this blank should be answered, and ihe report should contain an account of all injuries, no matter how trivial. Fill
- blank in ink using pen or typewriter, and mail promptly to the employer or the Claim Office of the insurance carrier.

1. NAME OF INJURED EMPLOYEE (First, middle initial, last) 2. DATE OF tNJURY (Mo..day.yr)
Leonard McKinley Miller 8-31-79
3. EMPLOYEE"'S HOME ADOAESS (Numbar amd strsel, city, state, £ip cods) . 4.0ATE OF BINTH (orage) | 5. seEx
Box 569 {(Mo., day, yr.}
Honaker, VA 24260 11-23-37 M
6. NAME OF ZMPLOYER 7. EMPLOYER'S ADDRESS [Number and sireet, city, siate. zip code}.
Beatrice-Island Creek Keen Mountain, VA 24624
8. DATE OF FtRST VIsSIT (Mo., day, 9. DATE DISCHARGED (Mo..day,yr.)| 10. wHO AUTHORIZED TREATMENT?
| v 9-1-79 Employer
\ 1. EMPLOYEE’S ACCOUNT OF HOW INJURY OR EXPOSURE TO OCCUPATIONAL DISEASE OCCURRED
"A piece of metal extension fell on my right knee." .. - P S

12, FINDING3 UPON ZXAMINATION (INCLUDY RESULTS OF X-RAY3, LABORATORY STUDIZS, ETC. NOTE PRIOR INJURIES ANO PRE-
EXISTING CONDITIONS AND ANY REMANKS ANDO AKCOMMINDATIONS ON THE REVERIJIE OF THI3 FORM,.)

Physical examination revealed swelling and tenderness in the suprapatellar
area. There was severe tenderness medially. There was a scar from previous

surgery. There was questionable fluid so an attempt at aspiration was
done with no fluid obtained. X-ray of the right knee revealed no fracture.

13. DIAGNO3I3 14. 18 CIAGNOSED CONOITION DUE 10 OCCURRENCE OI!CRI”ZB

IN LTEM 117
Swelling and Tenderness in @ ves O wo LFNOT EXPLAIN ON REVERIE
Suprapatellar Area.of Right Knee

Severe Tenderness Medially, Right Kpee

135. NATURE OF THEATMENT 16. DATES OF YOUR TREAT-
1. Elevate 5. Try to return to work on MENT (Mo.. day, yr.)
2. No weight bearing on Tuesday, Sept. 4, 1979
3. TIcebag

4 Darvocetr = N 100
17 WAS EMPLOYEE HOSPITALIZED? (] ves [SING 18- WERE X-RAYS TAKEN? XX] ves (] ~o
(If "Yes,” giva name and address of (1f "Yes."” zive results in item12)
bospitul im jism 19) / ~

t9. GIVE (1) NAMES, {2) ADDRESSES, AND (3) DATES OF TREATMENTS PROVID SPITALS OR OTHER 06.{0'23 FAR THIS INJURY
\ \
4
' I

/! \ \ )‘

20. 7A3 THENE DISAMULITY FGR WORK? | A, DATE DISABILITY BEGAN 4 B) DA‘(E‘AE\L YO WE h N 1 C. DAYEAALE TO\RETURN TO

T

)
EYves [no (1 "Yes." answer 1 (Mo.day.yr) ; To Lidny WP""“ ~.day. | *or,s‘avcfﬁow”‘o.dax
20-4.3.C) ok : i 9-1-79 ! "He~ 1 try “Teturn on 9-4-79,

21, WILL THEME DE PERMANENT DEFECT OR DISFIGUREMENT' [ ) YES T bo—
(If Yes. dascride naturz and extent of same. Estimale loss of function in 7. terms).

22. NAME OF ATTEMDING PHTSICIAN (Type or print) 23. ADORESS (Number and sircel, cily, state, rip code) *
Emile Khuri, M.D. 200 Washington Square
Richlands, VA 24641 :
24, ICIRTIFY THAT I PZAMONALLY IXAMINED AND TRZIATED THI3 PATIINT 25. DATE OF Twts REPORT
( \
>0 11-1-79
NATUMX MO —AT
8o LIS NAIVA R CP bt Ry T PN TETAR— -

—
COMPLETE THIS IEPORT IMMEDIATELY AFTER SEEIMG PATIENT FOR THEZ FIXST T!M%h:;

Foan No. 6-5-4-78-~4001A
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JSSELL COUNTY MEDICAL CENT.

BAr <1, VIRGINIA

Mr.

PHYSICAL EXAMINATION

ME: Leonard McKinley Miller CASE NO.: 767¢

ODRESS Honaker, Virginia DATE: 8-30-80

3E: 42 DR.: Gi]és Q. Gilmer
C: Unconsciousness.

PI: This man was admitted by way of the Emergency Room where he was brought by

YSTEMS REVIEW:
E:

EENT:

ECK:
HJEST:

EART:

INGS:
3DOMEN:
ZCTAL:

ACK:
(TREMITIES:

ZUROLOGTCAL :
IAGNOSIS:

¥53/tmh

way of ambulance in an unconscious condition. Attendants gave the history
of him being intoxicated and involved in an altercation with someone.

Not obtainable.

He is well developed who is in an unconscious condition with alcoholic breath.

Temperature is 98, pulse 84, respirations 20 and blood pressure 120/86.

The pupils are round and equal.

Normocephalic. No hematoma or abrasions.
Nose reveals edema, discoloration

They react to light. Ears are negative.
of the skin with dry blood at the nares.
Supple.
Symmetrical.
No murmurs. ReguTar‘rhythm.
C]ear.to auscultation.

Soft with no masses.

Not examined.

No deformity.

No deformity.

There is some discoloration of the skin of the forearm and hand.

Reflexes are normal.,

1. Acute alcoholic unconsciousness

2. Possible injuries of the head, nose, right wrist and hand

/f%/

Giles Q. Gilmer, M.D

0cT 10 1980 (
g-1-80 15

g-2-2n

Dictated;
Transcribed:
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LEBANON, VIRGINIA 24200

to " DISCHARGE SUMMARY
"NAME: Mr. Leonard McKinley Miller - CASENO: 7679
ADDRESS:  Honaker, Virginia DATE TRANSCRIBED: g.16-80
AGE: 42 ' "~ DOCTOR: - Giles Q. Gi
DATE ADMITTED: ©-30-80 . : " DATE DISCHARGED  9-3-80

This 42 year old male was admitted 8-30-80 in an unconscious state after having had an
altercation with someone. Attendants said that he was drinking heavily at the time. Physica
examination revealed him to be unconscious with an alcoholic breath. Pertinent physical findi
revealed dried blood in the nares, some discoloration of the skin of the right wrist and hanc
The laboratory studies revealed a normal hemogram. Urinalysis was normal. Chemisty 6 vas
normal. X-ray of the skull, facial bones, nose,;right hand, right wrist were considered
normal. X-ray of the chest showed diffused pulmonary fibrotic pattern. On the second hospit
day he was alert and complained of pain in the right knee. This joint was swollen and fluct
X-ray of his knee was negative. About 60 ccs. of blood was aspirated from this joint and
culture of this fluid was negative. The knee continued to have pain and swelled again, but
it was felt that it was better not to aspirate the second time. He was discharged 9-3-80
with the use of crutches and instructions to eee an drthopedist if this knee continued to
hurt. . |
~Acute alcoholism '

Internal derangement ‘of . the right knee with henarthros1s

Multiple sprains and contusions
Pulmonary fibrosis

DISCHARGE DIAGNOSIS:

£ N
« e e »

Givtes Q. Gilmer, M.D.

GQG/tmh

oer 3 0

a6 Dictated: 9-15-80
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Clineti Valley Physicians, Inc.

COMPENSATION PROGRESS RECORD
October 6, 1980

TO: Old Republic Insurance
Drawer FF
Richlands, Va.

| o
NAME: | CLAIM NO.:
Leonard Miller

DATE AND TIME OF INJURY:

- August 31, 1979

DIAGNOSIS:

“/—"""'- e
-
e

( Tear of right medial meniscus. - S

T e e

PROGRESS:

The patient wasseen here again on September 29, 1980 at which time

he is improving. He was given weight lifting thrapy and advised about
home care. _ :

The patimnt was seen here again on October l, 1980 at which time his

recovery seems uneventiul. He was given weight lifting therapy and
advised about care at home and returning. _

TH:.be : ,
cc: Island Creek Coal Co.
Edgar Mullins

Keen MT., Va.

. . : - - y
: : .; , /’ﬁi///
///22222/42%i::i\‘“_—‘ ‘}(

- TILLOU HENDERSON M.D.



Clinch Valley Physicians, Inc.

COMPENSATION PROGRESS RECORD
November 7, 1980

to: 9Lld Republic Insurance
Drawer FF

Richlands, Va.

NAME: ) ' ~ CLAIM NO.:
" Leonard Miller

DATE AND TIME OF INJURY:
' August 31, 1979

DIAGNOSIS: -

Tear of right medial meniscus.

PROGRESS:. . k////////

The patient was seen here again on November 6, 1980 at which time

e is 1moroved He was advised he could resume hlS regular work on -
1l lO 80 : - T

e o+ e e e e

Td bC

.cc:  Island Creek Coal Co.
Edgar Mullins -
Keen MT., Va.

o //,/

e

185 ' - ( 7 TILLOU HENDERSON, M.D, & 4¢ 1 & e
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Clinch Valley Physicians, Inc.

2949 West Front Stréet  Richlands, Virginia 24641  Phone 703/964-6771

February 2, 1981 Joseph S. Serreno, Administrator

Famt tah

=

Backtord 117 \‘ “ :g‘rm rsville
£

01d Republic Insurance Company
Mr. Ervin B. Davis, Claims Manager
Serving Southwestern Virginia ' [ypawer FF

Richlands, Virginia 24621

TERNAL MEDICINE

A Abernathy, MD, v RE: Leonard M. Miller

A Robinson, M.D.

RDIOLOGY . Dear Mr. Davis:

C. Bowen, M.D. '

IDIATRICS I have your letter of inquiry dated January 26, 1981, relative
ggﬁﬁﬂﬁb to the above named patient. I have reviewed his records here

=, Davis, A.D. and note that he was seen here on one occasion on.September
THOPEDIC SURGERY 21 .1979, gt Whl?h t?me_}t was thought that he may have.a damgged
Titlou Henderson, M.D, medial meniscus in his right knee. He was not seen again until

September 3, 1980, that is, approximately one year later. VWhen

NERAL SURGERY " . .
seen on that date, his knee was quite swollen and tender, and I

D. Vermilya, M.D.

A Peery, MD. was not aware of the subsequent injury wvhich was said to have

D Cofins. 1.0 occured to his knee is some sort of an altercation on August

ISTETRICS & GYNECOLOGY '~ 30, 1980. I note Dr. Gilmer's report which stated that about 60
;::;ﬁ& ces of blood was aspirated from his right knee joint on, or~about ,
- Davey. MD. ~August 30, 1980. This would indicate that there was a fresh injury
wLyPRACHCE ' to the knee, and the blood in the joint would certainly not bg .

L. Kitby, M, related to his alleged original injury of September 21, l979.k3\£
C. Scott, MD. '

M . MD. Cae .
oo I also enclose a copy of my -discharge summary for the period of

BORATORY MEDICINE/PATHOLOGY hospital from 9/3 tc 9/7/80, at which time it was noted that there
SATOLOGY and ONCOLOGY was a fracture of the lip of the medial plateau of the tibia.

Stefanini, M.D. . . A
This also would have been a recent injury as a fracture there
pioteay .would have healed had it occured on September 21, 1979.
A. Cunningham, M.D. :
N, Evans, MDD, .
- In conclusion, it would have to be my opinion that the damaged ‘\
HTHALMOLOGY .

meniscus was a result of the physical altercation incurred on
August 30, 1980 and was in no wise related to the o0ld injury of {1
oLoaY August 31, 1979. Any persisting disability which the patient

Hie D may have would be related to the incident of August 30, 1980 and
unrelated to the incident of August 31, 1979. Trusting this
clarifies the situation.

amas J. C. Woods, M.D.

Yours truly,

- A

. - e
L, v/;%zV

PR

/éiflou‘Heﬁﬁer son, M.D.
' TH:fs




30-49-k5

Clincn Yalley Community Hospital
‘ DISCHARGE SUMMARY

Leonard M. Miller , | 323,88l
NAME.”..N.”tﬁffn.TE\K .................................. HISTORY NUMBER ..............
apMITTED,, . /. 973780 ADDRESS ... Honeker, Va. AGE .. 2. . ..

! / : {

DISCHARGED ... Q=780+ ... sErvicg . Orthopedic/Surgery

S

The patien¥ was seen here again on September 3, 1980, fur further examination
and treatment of his right knee. It was injured in August of 1979 and has
caused trouble off and on ever since. Recently it has swollen and become tender
He feels wvery well otherwise. He has had no recent cold or cough.

He is well‘nourished, good color and quite lame and using crutches for ambulatic
His general physical examination is not remarkable.’ Examination of his right kr
reveals it to be swollen and quite tender over the medial aspect and tending to
lock. -

In the hospital with general anesthesia on September 5, 1980, the torn right
medial meniscus was removed. A fracture of lip of the medial plateau of tibia
wvas noted. His postoperative course was uneventful. He became ambulatory with
crutches and was discharged in an improved condition on September T, 1980, with
instructions about care at.home and with a prescription for Phenaphen #4 (2L).

e ~.
. ——

DI&QNOSTgé Torn right medial meniscus. RN

Tl - )

p

Tillou Henderson;”M.D.

TH: s
T: 9-25-80

cc: /014 Republié Ins.
cc: TIsland Creek Coal Co-

P s an A
873 1080

S0
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INDUSTRIAL

_._._......».-.__—...——__-———.——_—_—_

LEONARD McKINLEY MILLER
VS.
ISLAND CREEK COAL COMPANY

AND

OLD REPUBLIC INSURANCE COMPANY

APPEARANCES -

LARRY G. BROWNING

THOMAS SCOTT, ESQ

COMMISSION OF VIRGINIA

O %0 vt e w0 es s g4 ae [T TY

+ ESQ., Abingdon, Virginié

Counsel for the Claimant

-» Grundy, Virginia

CounSelvfor the Defendant

DEPOSITION OF DR. TILLOU HENDERSON OF MARCH 11TH, 1981

I.C. FILE NO.: 684-216

B b idnavieadionpPonnstptymapmirmer

L A L N
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DR. TILLOU HENDERSON 3-15 15-24 24-28 © 28

EXHIBITS:

DEPOSITION EXHIBIT NO. 1 ~ Letter of Mr. Davis, 0ld Republic
Insurance Co. dated Jan. 26th, 1981

DEPOSITION EXHIBIT NO. 2 - Pathology Report dated 29-5-80

WITNESS " DIRECT ' CROSS REDIRECT RECROSS

; )
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The deposition of:

Doctor Tillou Henderson

taken by agreement for the purpose of evidence on
behalf of the defendaﬁt was duly taken and sWorn to

commenéing at 8:30 o'clock a. m. on March 11lth, 1981 at

Clinch Valley Physicians, Incorporated, Richlands, Virginia,!

before B. V. Branson, Notary Public for the State of
Virginia and Court Reporter.
The signature of the witness was waived.

DR. TILLOU HENDERSON

~ having been duly sworn, was examined and testified as

follows:

DIRECT EXAMINATION

BY MR. BROWHNING:

Q Weuld you state your name and profession?

A. Doctor Tillou Henderson. I am an ortho-
pedist. |

0. You are with Clinch Vailey Clinic?

A Yeé, Clinch Valley Physicians.

0. Doctor Iienderson, could you give us a brief

resume of your qualifications?
B, After high school in Dallas, Texas I took
my vremedical training at Southern Methodist Univexrsity

which was also in Dallas. Following premedical education,

. sy i




| (

Henderson - Direct

o

(Y

w0

I had my medical education at Baylor College of Medicine
which, at thét time, was also in Dallas, Texas. I had a
year internship at Baylor University Hospital in Dallas,
followed by a years residency in surgery at the same
hospital. That was followed by three years of preceptor-
ship training with an orthopedic clinic in Dallas. Not
very long after that I had three years of experience as
Chief of an Orthopédic Surgical Team in the United States ./
Army in the Pacific Theater of Operations. I have been
engaged in tﬁe_practice of orthopedics at the Clinch Valley
Clinic here in Richlands since that time, since May of
1946.

0. You have examined LeOnérd Miller before,
I believe, is that correct?

A Yes, sir.

Q. Concerning his knee injury, when was_the
first time that you saw him for that?

B On September 21st of 1979.

0. What was the results of your examinaﬁion

- ' , '

and why did you examine his right knee?

A He stated that he had injured his right knee
on Auguét 3lst, 1979 when he dropped a piece of metal on
it. On‘the examination of his kne;, there was an olé healed

scar on the medial aspect where a bone operation had been

_..\
: .

b
|

Pl immborga vy
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1 | Henderson - Direct 5.
[
' i
| i
2 done many years age. The knee was swollen. It was tender
35 || over the medial meniscus and had a tendency to lock. |
i . . !
4 X-ray revealed no fracture or dislocation. It was thought
7~
3 that he likely had a tear of his richt medial meniscus.x//
6 He was advised about care at home, attempting to continue
7 at work and about returning in a few days for possible
8 surgical consideration.
? 0 It's my understanding that the surgery was
10 not performed because he was under Dr. Scott's care for a
1 urinary problem, is that correct? _ -
12 A, I am not sure. Well, surgery wasn't per-
13 formed when I saw him on September 2lst of '79 because I
id Wasglg_pgégmgggﬁgipmégMggwgpe diagnosisﬂ I do understand ?
. Pl ' —
1o that the patient subsequently had care for some other :
. i |
16 ailments. I did not have an opportunity to see him relative;
. |
L to surgery for about a year.
18 0 But you are aware then that he was being %
9 treated by Dx. Scott at this hospital for that problem?
k) . . . . ‘
20 I believe it is in your file. Well, let's go on then.
9. . . .
2 Sir, what were the symptoms that he had at the time of
22 L S | i
the initial examination? '
2 . .
: A He had pain, swelling and a tendency to
24 '

lock involving his right knee.

0. Are those th2 normal sympteoms for the |

878 V. BRANSON
T

—
Y5
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Henderson - Direct 6

w

to Mr. Davis ~- = Well, before we get into that, you saw

diagnosis of a tear of the right medial meniscus?
A Yes, sir.
0 He stated that you gave him a return slip
for surgery. Would that be consistent with your notes?
A, It was for possible surgery.

0. Now, in your letter of February 2nd, 1281,

him again September 3rd, 1980, is that correct; in Septem-
ber of 19807

MR. SCOTT: September 3rd.

B, Yes, sir.
0. At that time, what were the symptoms?
A 'Well, he was having more pain than ever

about his knee and it was swollen and it was still tender

over the medial aspect.

e What history did he give you at the time?
A ' He reminded me that he had been injﬁred in. }/
August of 1979 and he stated that the knee had caused him \//A
trouble off and on ever since. He said recently it was
swollen more and tender. He stated ﬁhat he thought he

was in good health otherwise.

0. Did you inquire as to the statement, trouble

off énd on?
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Henderson - Direct 7

[

o

21

- impairment using guidelines set by the Industrial Commission!

21st of 1981. I thought he had reached maximum improvement.

I thought he had sustained. a ten percent loss of function

. ferred to a fight on August30th, 1980. How did you becone |

0. Did you have thé impression that he was

referring to trouble off and on for several months?
| A Possibly.

o What was your diagnosis after you examined
him on that day?

2. I still thought he had a torn medial
meniscus.

0. What Was done for it?

A. He was subsequently hospitalized and on

the 5th of September the torn right medial meniscus was //4

removed. A fracture of the medial plateau of the tibia \ |
was noted. He had an uneventful post-operative course.

o Doctor, is there any degree of permanent

!

t

in this patient due to the tear of the meniscus? ‘

. . B
l
A. I examined him with that in mind on February |

!

of his right leg as a result of the injury and meniscectomy..

0. Doctor, in your letter to Mr. Davis, your

|

letter of February 2nd, 1981 to Mr. Davis, you referred to |
| | i

a fresh injury. I guote, "This would indicate that there H

had been a fresh injury to the knee.” And you also re- :

b inG DI
wres L !

Y I
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Hendeféon - Direct 8

o8

3

[

10
11
12

13

aware of this situation?
A, . By communication from Mr. Davis froﬁ 01ld
Republic Insurance.
Q. : Would you mind if we made a copy of Mr.
Davis' letter to you, a part .of therecord in this claim?
A No, sir..

Q. You referred to a fight, an altercation,

‘on August 30th. Did Mr. Davis also inform you of that?

A I'm notvcertain that an altercation means
a fight. I believe that's the term that Mr. Davis used
in his communication.

A There's a note from Mr. Davis on this to
you that says, quote, "I would appreciate it very much if
I could discuss this case with you on the telephone.” Did
you, in fact, have a subeequent, private phone call con-
cerningvthis claim with Mr. Davis?

A I think I probably did, although I don't
have that recorded.

0 - Do you recall what was said over the tele~
phone?

A I believe that he just reiterated what he
had already told me. And I think I toid him what my con-
clusion would be.

0. Now, you are basing your opinion "this would

[

850658 V.
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Henderson - Direct 9

N2

T3

12
13

14

[
o

indicate there was a fresh injury." - - Was his information
to you of January 26th, 1981, did that form the basis of
your opinion?

MR. SCOTT: I'm going to interposeAan objection.
I mean, certainly I would stipulate that Mr. Davis wrote
Dr. Henderson, but he also enclosed some m@dicél reports
from Dr. Gilmer that bear out what Mr. Davis told Dr.
Henderson in his letter. 1In addition to that, the man
freely admitted - - I mean you're not contesting that-
there was a fight, are you? He clearly admitted on the
witness stand. Anyway, go ahead and answer the question.
I am just preserving my objection for the record.

A Ask me that again.

0 Okay, Doctor. Let me rephrase it. What
forms the basis of your opinion that says that this would
indicate there was a fresh injury? I guess “he guestion is

basically, does Mr. Davis' letter and his information to

you, did that influence your opinion as to the fresh injury? |

A Yes, sir. That and the medical report from
the Lezbanon aoctcr. That is the entire basis for my
opinion. X
0. Now, the phrase, would indicate, to me you

are implying oxr inferring, you're not saying within reason-

able meadical certainty, the legal phrase? Is that correct?

53
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Henderson ~ Direct 10

& the knee, going with those symptoms, would that influence

A I thought if the information that I had it
obtained was COrreét, that woula have been with'reasonable
medical certainty, the indication.

0 - Did you question - - Did you ask the patient
himself directly about this?

A No, sir. I:don't believe I saw him after
I got this information. If I did, I don't think that I
questioned him particuiarly about it. \

0. During the follow-~up in November after the
operation, did you ask him about it? Did you confer with
him about it?

A No‘, sir, I don't thinkilidid.

‘Q In éther words, you're saying with reasonable

medical certainty that you can say that this was a fresh

injury?

A Yes, sir. That is based on the information
that I have. in those communications.

0. Doctor, if you would assume that he had

trouble from Auguct 3lst of '79 on w1th the knee such as,

|
I
—Z 2T S
|
I
!

to be specific, swelling, locking of tgglkn§§ glVlng away

/).__.——- e

your opinion in any way?

A IL those SLtuatlons happened frequentlj ﬁ

at all and withouat _any. otnﬁf>1p]ury, why then, i+t would ?

go8 v o8
COUT wE,
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‘on the 1in of tha nedial pliatenu of the tibia, is that in

influence my opinion.

0 Would you be less apt to say with reasonable
medical certainty? = I mean, how would it change your

opinion?

A ' Well, I'd feel less apt to say, but I believe:

T would still say.

0. You would be less apt to say?
A Right.
Q. What would be causing - - I mean, you diag-

nosed a tear in September of *79., 1If he had the locking
of the knee, the giving away of the kneg, pain in the knee
and swelling in the knee, what would be causing that?

A‘ I would think it would still bz a tear of

the medial meniscus, but I don't much think that he could

‘have WOrkedvduring that time. Maybe he didn't.

Q. Let me ask you a question, Doctor. Assuming

the man is honest and he did have locking, swelling, pain

di fficulty, say, in walking at times, would you be inclined

to think that the surgery was relatzdi to the first injury?

. I would say that it would be possible.
0. Doctor, I notice that you found a fracture

the same ars=-? Excusa m>. I'm 2 history major. But, is

that in the same area of the n=zdial wmeniscus?
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A. Yes, sir.

0. Now, I notice in reviewing the reports from
the Russell County Medical Center, our famed Medical Re-
search Center of Russell County, that they did not find
any fracture of that area. I think that Dr. Wolfe, fhe
radiologist, made that finding. I'm referring to an x-ray
dated 9-2-80 in the record from Dr. Wolfe, AP and level
views of the right knee shows no fracture. Does that in-
fluence your opinion in any way?

" A ~ I'm trying to find my discharge summary
here. The fracture was not seen in the'x—ray. The fracture
was seen at the time of the operation. |

0. v Sd‘the fracture was not treated. I mean,
are you saying with reasonable medical certainty that that

fracture would have healed by itself in a year if it had

.occurred back earlier?

B, Yes,_sir._

0 Did yéu examine the fracture upon the
operation?

A, Well, I lcoked at it. I think that was
all that was necessary in the way.of an examination.

0. Do you‘recall how long, or was it just in

passing that you noticed it?

o
s

Just in passing.

62

300V
<




~3

10

11

12

14

[
[9g]

P
~
o

20

Henderson ~ Direct 13 H

l with the knee joints?

0. Now, if it had been fractured in September
of '79 and he kept having trouble, the knee giving away,
occasionally snappiﬁg down on him, still wbrking on it in
underground mining, would that have prevented or inter-
ferred with the healing of that fracture?

A' - Well, the fracture per se, regardless of when
it happened, I don't think it produced any significant
disability._ It was just noted at the time of surgery that
it was‘there. |

0. I gather from your testimony then that you

are relying mostly on the fact that there was blood in the

joint to form your opinion, is that correct?
A That plus the presence of the fracture.
0. - But, do you find blood Present in some cases

where theére is swelling, particularly when you're dealing

A Sure. If there had been a recent injury to

the knee, most of the swelling would be from blcod in the

joint.

o Assuming he had the tear in September of '79
and itﬁwas.not treated because of other physical problems
that he was having, would it be possible that from time to

time blood would collect in the area?

A It could if he had additional injuries.

203 V. BRANSON
COUR
KOUTE ¢
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Q. Well, would it have been possible if he had

kept on working on it?

A Yes, sir.
0 But as I undexrstand, Doctor, in closing,

your diagnosis in August of '79 or September of '79 was

s e e i . -

the same dlagn081s you made in September of '80, is that

correct?‘ - -
A. Yes, sir.
Q. The same procedures that you prescribed, the

same procedures of the operation that you did in September
of '80 was the same procedure that you were thinking about

doing in September of '79, is that correct?

A Septémber of 'en?

0. Right.

A. | .Yes, sir.

0 You found ba51cally the same symptomsApresent
igmggptembér of ‘'79 that you found in Septembgr o» ”0 is

that correct?

A ”Ye§LM§i£:

0 Had you dealt with Mr. Millex before? Do
you know Mr. Miller? Do you recall?

A I'm not certain that I knew him. He had

been here a good bit in the past, but just superficially

looking, I'm not certain that I ever treated him. It

64
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|
2 | seemed like that I did know him, though. g
3 0. Would you be aware of his ﬁob in the mines? -f
4 A No, sir.
5 0. ~ You do not know that he was a foreman?
6 A \ No, sir.
7 0. Dgg:or, one final question. If the knee
8 had been eyg}}en or had been hurt and you reached that
9 dlagnOSlS _in _September of '79ané:gggi;ee:_y§§m§e§mgepalred
10 as ;Emy§§~§93_nwgg%§_he have trouble from tlme to time off
| and on? »
12' A. © That would depend on hlS act1v1ty. If he !
13 were tr{iﬂg to wor I~WQE;@_§aywﬁh§§m§e§would have con- !
14 tlnued to have trouble T
15» 0. » Wouie you expeet the trouble to be one of 3
15 |a continuous, day after day after day, or one we could say g;/f.
| .
17 fthat would come and go? pvg
13 A Come and go.
9 "MR. BROWAING: That's all I have at this time.
= CROSS EXAMINATION
i gy MR. SCOTT:
22 0 Docter Henderson, at the time that you per-
23 iformed the ﬁeniscectomy on this gentieman ané removed his 5
2t right medial meniscus in September, 1980, you did not find %
25 ‘

the meniscus to be shredded, did you? : 4

f

BO0O V. 37RANSGN T IH
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A. Well, I just described it as being torn.

SN

3 The pathology report is available. The pathologist's report'i
said the’meniscus with features of fragmentation and
5 basophilic degeneration. He just said it was a knee
G- cartilage with features of fragmentation, but that would

indicate there likely would have been some shredding of it, ™

-3

8 but not particularly.

9 _ 0 All right, sir. So the point I'm getting
10 at though is if there was a whole lot of shredding since
I there apparently may have been some shredding, but not a

whole lot of shrédding, then that adds emphasis to your

13 6pinioh that it wasn't recent; I mean that it was recent.
14 | MR. BROWNING: We'd like to object to one, the
i ) o ’
15 I leading, since he's ybur witness, and we object.to_yOU'
18 testifyihg, |
17 ' A- Ask me again.
13 o MR. BROWNING: Would you mind rephrasing it?
19 . Q. Doctor HenderSon, you have testified as to
20 wﬁat the patholoéical'report stated_and the inference.frém
2 the pathological report. I believe you said there was
e some shredding,'but not a whole lot,‘is that correct?
23 .4, "Yes, sir, that's correct.
24 0 | All right. Given the some shredding and not

20

a whole lot, could you state whether or not that has any
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14
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bearing on your opinion as to the recentness of the tear
of the medial meniscus?

A | Well, that would indicate to me that at
least most of the injury to the meniscus was recent.

0 All right, sir. What does multiple teérs

and a lot of shredding denote?

A. Well, that would indicate that the difficulty

had been going on for a longer period of time.

0. All right, sir. And that wasn't found in
this case,-was-it?

| A. | That's true.

0. All right. Dr. Henderson, when you examinad
this man the first time on September 21st of 1979, you did
not aspirate his knee, did you?

A No, sir.

0. Were you aware that he saw Dr. Khuri - -
You realized this alleged accident was on August 31st, 19792

A. Yes, siﬁ. |

o All right, sir. Did you know that he saw Dr.
Emile Khuri) whom I believe is a thoracic or a general

surgeon at the Mattie Williams Hospital on September lst,

!

|
}

1
!
i
i
i
0

Do‘gﬁ':fh {‘u’

> 7

18792 #
A. I don't believe that I was aware of that. i
Q. That would have been approximately one day &
L U —— - 1'
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2 g after the injury, September lst from August 31st?’ i
3 A Right. |
SN 0. All right, sir. Doctor Khuri's report is
! : 1
o l in evidence. 1I'm going to tell you what it says and I'm |
6 going to ask what that tells you.
7 MR. BROWNING: I'ﬁ going to object. I think he |
8 should review the medical report.
9 MR. SCOTT: All right. Let me see if I can find
19 it here.
11 | MR. SCOTT: 1I'm showing Dr. Henderson, for the
12 purpose of the record, an attending physician's report |
13 g'from Dr. Emile Khuri dated 11-1-79 and it reflects that %
14 the date of the first visit.of Leonard McKinley Miller‘was ;
1o 9-1-79. 1Is that correct, Doctor?
- : '
16 A The first visit here? -E
i
17. 0. No, sir, I'm talking about this report right %
18 { here. You see this is from Khuri? }
19 A Yés,,sir. £
20 Q. ALl right, sir. Would you review thié i
2 sentence. here; I'm talking about in paragraph twelve; would i
: !
22 you review what is stated in paragraph twelve? ;
23 , ' . . . . ‘{
- A. It says, physical examination reveals i
- swelling and tenderness of suprapatella area. There was ;
“ gisevere tenﬁernesrvmedially. There was a gear from previous. ;
.m_gﬁg ; ;
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Henderson - cross ' . 19

surgery. There was questionable fluid so an attempt at
aspiration was done with no fluid obtained. X-ray of the
‘right knee revealed no fracture. |

0. All right, sir. With regard to the note
by Df. Khuri that aspiration was attempted and no fluid
was bbtained, what would that tell you?

A Well, either that he stuck him in the
wrong place or else there was not enough fluid present to
obtain anything on attempted aspiration.

0. All right, sir. 'Now, when you saw him

on Septémber 21st, 1979, did you aspirate his knee?.

A 'No, sir.

0. Did you not feel it was necessafy?

A That's-right.

0. All right, sir. When fluid 1s obtained,

Doctor, generally speaking, could you state whether or not
that is an indication of a recent injury?
A - Well, it would depend upon the character

of the fluid.

0. What if it were a bloody fluid?

A. Right.

0. Wbuld that be indicative of what?

A. | Of a recent injury.

0 All right, sir. Now, Doctor, you testified

69
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‘which is manipulation of the lower leg.with the thigh kept

"svmptoms- the first time that I saw him that if those con-
ymp

that you thought that this man in August of 1979 - - excuse
me, in September of 1979, when you first saw him - - You
only saw him one time in 1979, isn't that correct?

A - Yes, sir.

Q All right. You testified that when you

first saw him that you asked'him to come back for possibly
considering surgery. Is that the way it happened?

A. Yes, sir.

0. All right, sir. Now; what was it that you
would have done the second time had he come back to see you
to either rule out a medial meniscus or to determine whethér
he had one, you know? What additionally would you have §
done in a second examination?

_A | I wéuld have examined his knee again. I Il
would have noted the amount of'swélling; the location of it,
tﬁe améunt of tenderness and the locafion of that. I would

have also done what is called a grinding test on his knee |

still in an attempt to elicit any popping or clicking in
the joint. That test is important if it is positive.

However, if it's'positive, the person could still have the

damaged cartilage. I think that he had enough signs and

ditions had continued; certainly if they became any worse;

BRANSOM
ANOTER
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that that would have been enough to indicate surgery.
Q. All right; sir. But you never had the
benefit of seeing him for another year?
A That's right.

Q. Now, Dr. Henderéon, when he came back to

Seée you on September 3rd, 1980, which was his next visit,

wasn't it?

A Yes, sir.

0 When he came back to see you then, he didn't

tell you anything about a fiéht or an altercation in
August of 1980, did he?

A No, sir.

Q | And he didn't tell you that he had been
hospitalized in the Lebanon Hospital under Dr. Gilmer's
care, did he?

A He didn't, ﬁo, sir.

Q. And he aidn't tell you that Dr. Gilmer

drew 60 cc's of blood from his knee, did he?

A No, sir.
Q. What would Dr. Gilmer's drawing of 60 cc's

- . - -

of blood indicate to_you in August of 19807

A. It wouldpip@}gatgwﬁ@apmpe had an acute

injury of consequence of his knee.

0. All right, sir. The evidence in this case

reeq’
3038 V. BRANSGI £
re i : 1
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reveals that this man continued to work from August 3lst,

i 1979 with regularity up until - -

MR. BROWNING: We object to that. There was
evidence of hospitalization and treatment at Mattie
Williams.  Also there wasrtestimony at the hearing to that
effect. We feel that thg company, if they want to argue
regularity of work, that they sHould introduce a wage chart.

0. Doctor, I'm not trying to misstate the
evidence, but my recollection of the claimant's testimony
was that on the date of the injury, with the exception of
going to see Df. Khuri and with the exception of going to
see you, in '79 now, up until August ofv1980 when this
aitercétion took place, that he worked with a fair degree
of regularity. Aésuming that to be true, do you have an
dpinion'as to whether or not he had a medial problem with
his medial meniscus in light of his work record? -

A I.think if he had kept on working like that

that the tear which he may have had: originally would not

had been getting over in the joint to amount to anything, I
think he would have come back and had the operation a whole
.lot sooner than when he did.

o All right, sir. Doctor Henderson, did you

release this man to go back to work?

BOR V. BRANSQON
COuRT

bother him very much. I think if the +orn piece of cartilage]
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A No, sir, I don't believe I did. My records -

Well, yes, I told him that he could try to keep on'working.
But he was advisea about care at home and attempting to
continue at work,

0 What's the date of that report?

A. That was the original report; the one dated
September 21st of '79.

0. All right, sir. After you performed the
surgery, did you felease him to return to work following

the removal of the meniscus?

A Yes, sir.
0. Do you have that date?
A He was advised he could go back to work on

November 10th of 1980.

0. All right, sir. And do his reqular work?
A Yes, sir.

0 And you have opined, if I understand you
correctly, that_he’has a ten percent loss of function of
his fight leg asva result of the teér and‘removal of the
medial meniscus? |

a. | Yes, sir.

0. Doctor, could YOu state whether or not the
, .

objective symptoms found by you on the examination on

September 3rd, 1980 whether or not they were increased in
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comparison with the symptoms found on September 21st, 19797
A. - Well, as far as symptoms are concerned, he
stated that he was worse when I saw him on September 3rd i
and on examination, I don't have noted the degree of
swelling or tenderness, but on his statement, I think, he
was worse.
MR. SCOTT: That's all I have.

" REDIRECT EXAMINATION

BY MR. BROWNING:

0. Doctor, if I understand your testimony, you
are not ruling out; if I understand you correctly; that he

had the injury? You feel that it was just worse after

this fight or altercation than originally, is that fair?

A " Well, duriﬁg the year that I did not see’ x
him, it was hard for me to surmise what ali might have l
happened;"I think it could.be stated as far as a small
tear of a cartilage is concerned, it can go for fairly long
periods of time witheut any symptoms or éignsvin the
absence of further injury. However, bad luck Qveftakes a

I
t
person and a piece of torn cartilage gets out of the joint, %
l

it can be torn again and usually if a person has enough

. . |
of a tear of a cartilage to think that he may need surgery, |
it will keep on bothering him to the point where he will ﬁ

be back to hava it done within a reasonably short period

8504 v
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of time.

0. So then yéu are not ruling out that your
original diagnosis was incorrect?

A I am not ruling it out, ﬁo, sir.

0. Now, blood in and of itself does not make
it positive that it would have to be a fresh injury; the
drawing of the blood from this wound. That in and ofA
itself does not make it positive beyond a doubt that it was
a. fresh injury, does it?

A I think it would be positive without any
doubt. It would not have to be from another episode of
big trauma. -

0. ~ I'm not following vyou. What do you mean by
that? |

A Well, I don't mean a big rock would have to
fall on his knee. I think he could just get his knee in

a situation where the cartilage -could be torn some more.

In fact, some of the blood could even be just from a bad

sprain'of the knee or just a bad contusion of the knee.

0 . Doctor, if you assume that the man is

credible and honest and that his knee was swollen throughout;

the year, Would-there have been blood present likely, say
he was walking in the mines?

2. I kindlyvdoubt it.
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0 You don't think the blood would have been
just from ordinary walking?

A I don't believe so, no, sir.

0. Dr. Khuri's findings in 1980, they were your

same basic findings in September of *79, is that correct?

MR. SCOTT: Just for the purpose of the record,
Dr. Khuri saw the man in '79, September 1lst, f79; I just
want to keep the record straight. |

MR. BROWNING: I Will rephrase that then.

0. | Dr. Khuri's findingsin September of '79
were the same basic findingsrthat you made also in '79, is

that correct?

B, '~ Well, Dr. Khuri thought most of the swelling

was in the suprapatella pouch, I believe. I thought the

swelling was more diffuse. Dr. Khuri did find that the

man was tender over the medial aspect of the knee, but Dr.

/5
Khuri did not note any tendency to lock about the. kneel’ -

¢

Q. ~ But you did note the locking, is that/cqrféétﬁ

A A tehdency to.lock; yes, sir. {i

0. That's an objective finding, if I ugdérsééﬁa
correctly? -

A Wéll, not»really. it cén be_subjective.

0. - May I see your pathologist report just a

second?

POy

ety
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‘He only examined portions of it under the microscope.

A Yes, sir.

0. Doctor, for the record, this report was
by Dr. Stefanini, the pathologist. There were only seg-
ments examined, is that correct? Only segmehts of the
thing was examined, is that correct?

A Well, I think he first examined the gross
description. " I think he examined the whole cartilage there.

o _The specimen, would it have a weight of
5.5 grams?

A Yes. He examined the whole meniscus .grossly.

0. Wﬁere did he.detect the shredaiﬁg, on the
whole, when he examined it, gréss?

A. Here is the statement of shredding. He said
there was some fragmentation which I said could have meant
a little shiedding of the meniscusf

0. " Could we have a copy of this pathologist

report for the record?

A Yes, sir.
0 What does the term degeneration mean?
A Usually that means there has been Ssome death,

perishing away or death of the material which is examined.
0. Does that refer to a chronic condition or j

an acute conditicn?

BOB V. BRANION Va4 i
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A It can refer to either one.
0. What does the term bascophilic refer to?
A. Basically those are a type of white blood

cell that usually are located in tissue that has been
damaged. Again that could be ah acute or a chronic
situation.

0. So there is evidence on the pathology report
of both acute and chronic injury, is that correct?

A. Well, I said it could be, not definitely.

0. You will release that?
A © I'1l have you a copy made of that, yes, sir.

MR. BROWNING: That's all the questions I have.

" RECROSS EXAMINATION

BY MR. SCOTT:

0. Basically the two terms Mr. Browning asked
you about, basophilic and degeneration, you indicated that
those terms could be indicétive of either an acute con-
dition or a chronic condition? |

A Yes, sir.

MR. SCOTT: fhat's.éll.'

AND FURTHER DEPONENT SAITH. NO.T..

(5ignature waived.)

BO® V.
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STATE OF VIRGINIA )
COUNTY OF‘WASHINGTON )

I, B. V. Branson, a Notary Public for the State of
Virginia and Court Reporter, do hereby certify that the
foregoing deposition of Dr. Tillou Henderson was duly
taken and sworn to at the time and place and for the
purpose in the caption mentioned; that the depositiég as
above set forth was recorded by me with aAstenomask and
énto a mechanical reqorder and was later reduced to type-
writing under my personal supervision; that the signature
of the witness was waived; and that the foregoing transcript
is true and correct to the'best of my ability.

Given under my hand and seal on this the 16th day

of March, 1981.

%

‘Notary Public

My commission expires March 12th, 1984,
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Doctor Henderson: e
After you have had the opportunity to review the
attached correspondence, I would appreciate it

5” ary much if I could discuss this case with you

“un the telephone. ) P.O;waerFF
Thank you v RICHLANDS, VIRGINIA 24641
f/“‘_"”“'B/JT ,&d.aﬁ/ i | . Phone: 964-4088
rvin B. Davis 06, 1981
78514-V
—_.hard M. Miller
Inj. 8-31-79

Beatrice Pocahontas Co.

Dr. Tillou Henderson'

Clinch Valley Physicians, Inc.
2949 West Front Street
Richlands, VA 24641

Dear Doctor Henderson:

According to our records, this claimant originally sustained
an injury on August 31, 1979, and subsequently reported to you for
a medical examination on September 21, 1979. It is noted that you
diagnosed a "tear of right medial meniscus" at that time.

Our records likewise indicate that there was no lost time from
work as a result of the August 31, 1979 injury and the claimant
apparently continued to work regular until August 29, 1980. At any
rate, we are not aware of any lost time, nor do we have any knowledge
of the claimant seeking medical treatment during the interim period
of September 21, 1979 to August 29, 1980.

Subsequent to the claimant last working on August 29, 1980, our
investigation reveals that he was admitted to the Lebanon General
Hospital, Lebanon, Virginia, on August 30, 1980, for multiple injuries
sustained as a result of an altercation with someone. I enclose copies
of Dr.. Giles Q. Gilmer's physical examination and discharge summary
records pertaining to the August 30, 1980 admission.

You will note the discharge summary states in part, "On the second
hospital day he was alert and complained of pain in the right knee. This
joint was swollen and fluctuant x-ray of his knee was negative. About
60 ccs. of blood was aspirated from this joint and culture of this f]uld
was negative. The knee continued to have pain and swelled again, but it
was felt that it was better not to aspirate the socond time. He was dis-
charged 9~3-80 with the use of crutches and instructions to see an ortho-
pedist if this knee continued to hurt."

DEPOSITION EXHIBIT NO. 1

50



Dr. Tillou Henderson
Page Two
January 26, 1981

You will also note that the discharge diagnosis in part was,
"Internal derangement of the right knee with hemarthrosis."

It is very significant that on the same day the claimant was
discharged from the Lebanon General Hospital, that is September 3,
1980, that he promptly reported to you and was hospitalized on the
same day for further investigation and treatment of his right leg.

I am quite confident that you were not aware of the earlier admission
of the claimant to the Lebanon General Hospital since there is no
mention of same in your medical reports at the time you admitted him
to the hospital on September 3, 1980.

In any event, I request that you please advise, in your opinion,
the percentage of disability to the claimant's right leg, if any, as
a result of the original trauma sustained on August 31, 1979. 1In
formulating your opinion, I request that you take into consideration
that the claimant was able to work regular from August 31, 1979, the
date of his original injury, up until August 30, 1980, the date he
sustained reinjury to his right knee, which is a period of one year.

I also request that you please advise, in your opinion, if the
claimant's disability and subsequent removal of the right medial
meniscus was precipitated by the trauma sustained to the knee on
August 30, 1980 and not causally related to the original injury of
August 31, 1979.

This matter is presently pending in litigation, therefore, your
prompt written reply will be most appreciated.

Very truly yours,

ékuéu A{ Z%&Y;L4£/

Ervin B. Davis
Claims Manager

EBD/ilw
Encloéures

cc: HO
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HUSSELL.COUNTY MEDICAL CieNT L™

LEBANON, VIRGINIA

% AME:

PHYSICAL EXAMINATION

Mr. Leonard McKinley Miller

SYSTEMS REVIEW:

PE:
= .

LUNGS :
ABDOVEN:
RECTAL:
BACK:
EXTREMITIES:
SKIN:
NEUROLOGICAL :
DIAGNOSIS:

No deformity.

CASE NO.: 7679
ADDRESS: Honaker, Virginia | DATE:  8-30-80
AGE: 42 ' | ' DR.: Giles Q. Gilmer
cC: Unconsciousness. |
HPI: This man was admitted by way of the Emergency Room where he was brought by

way of ambulance in an unconscious condition. Attendants gave the history
of him being intoxicated and involved in an altercation with someone.

Not obtainable.

He is well developed who is in an unconscious condition with alcoholic bre:
Temperature is 98, pulse 84, respirations 20 and blood pressure 120/86.

Normocephalic. No hematoma or abrasions. The pupils are round and equal.
They react to light. Ears are negative. RNose reveals edema, discoloratior
of the skin with dry blood at the nares.

Supple.

Symmetrical.

No murmurs. Regufar rhythm.

Clear to auscultation.

Soft with no masses.
Not examined.
No deformity.

EN

There is some discoloration of the skin of theéfg?earm and hand.
. ] ,'f::" .
Reflexes are normal.

1. Acute alcoholic unconsciousness.

2. Possible injuries of the head, nose, right wrist and hand

y .

Giles Q. Gilmer, M.D.

et 10 1980
Dictated} |9~1—8O

U o T o e



LEBAMON, VIRGINIA 242bo.. +
’ DISCHARGE SUMMARY

NARE: Mr. Leonard McKinley Miller CASENO.: 7679

. ADDRESS: - Honaker, Virginia DATE TRANSCRIBED: 9.76-80
AGE: 42 DOCTOR: Giles Q. Gili
DATE ADMITTED: 8-30-80 | : ' . DATE DISCHARGED  9-3-80.

This 42 year old male was admitted 8-30-80 in an unconscious state after having had an
altercation with someone. Attendants said that he was drinking heavily at the time. Physical
examination revealed him to be unconscious with an alcoholic breath. Pertinent physical findine
revealed dried blood in the nares, some discoloration of the skin of the right wrist and hand.
The laboratory studies revéaléd a normal hemogram. Urinalysis was normal. Chemisty 6 was
nprma1. X-ray of the skull, facial bones, nose, right hand, right wrist were considered
normal. X-ray of the chest showed diffused pulmonary fibrotic pattern. Oh the second hospital
day he was alert and complained of pain in the right knee. .This joint was swollen and fluctuar
X-ray of his knee was negative. About 60 ccs. of blood was aspirated from this joint and
culture of this fluid was negative. ~ The knee continued to have pain and swelled again, but

it was felt that it was better not to aspirate the second fime. He was discharged 9-3-80

ith the use of.crutches and instructions to see an orthdpedist if this knee continued to
hurt. ‘
Acute.aicoho1ism

Internal derangement of.the right knee with hemarthrosis

Multiple sprains and contus<ions
Pulmonary fibrosis

JISCHARGE DIAGNCSIS:

00N —t

\ Acﬁéféiz;~/”"

GiTes Q. Gilmer, M.D.

iQG/tmh

ogr o B
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. CLINCH VALLEY COMMUNITY HC3FITAL
pep #_C-5 323,884 - RICHLANDS. VIRGINIA 24647

SURGICAL PATHOLOGY

(W1

MAME Leonard Miller
AGE DATE PATH

SPECIMEN Right medial meniscus 42 9-5-80 S-80-]
CLINICAL DATA

. GROSS DESCRIPTION: The specimen is a single meniscus, of a weight of 5.5 gms., measuring 7 x
x 0.7 cms. It is composed of a C-shaped structure, with yellowish color, occasionally br
ish, with a line of fragmentation, 0.9 cms. long, along the convexity. Also present alon;
the convexity are portions of tissue, rosy to yellowish, soft and elastic, for an extent
1.2 cms. Thickness is of 0.3 cms. Representative pertions are submitted.

-

MICROSCOPIC DESCRIPTION: Portions of fibrous connective tissue shows fragmentation and mild
tasophiiic degeneration. 'Early calcification is noted. Peripherally portions of synovia
are present, lined by mesothelium, supported by fibrous cennective tissue containing few
clusters of lymphocytes. :

PATHOLOGICAL DIAGHOSIS: 1) Meniscus, with features of fragmentation and. basophilic degenera
tion.
2) Synovitis, chronic

» o R f —

~ M. Stefanini : FATHOLCG!
cteiraninl -2riil.

DEPOSITION EXHIBIT NO. 2

CHART COPY
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o/mce/ 4 _ypewrl!el — Marks for Id.)u/alor Appear orv 'ns Lme

. — T e o LU — T L. e L T ST . - =
ATIEMT S NAME AND ADDRESS DATE Of QIRTH
. . . 7
Leonard M. Miller P.O. Box 569 lHonaker, Virginia 24260 . 11/23/3
SURED S NAME IF PATIENT IS A DEPENDENT T T T
AME OF INSURANCE COMPANY POLICY NUMBER INSURED'S SOCIAL SECURITY NUMBER
Aetna : . 228~-46-7856
GROUP INSURANCE. NAME OF POLICYHOLDER (i.e. Employer. Union or Association through whom insured)
Island Creek Coal Co. (M0O10Q)
JTHORIZATION TO PAY BENEFITS TO PHYSICIAN: | hereby authorize pay- SIGNED (INSURED PERSON)
it directly to the undersigned Physician of the Surgical and/or Medical
netius, (f any. otherwise payable to me for his service as described beiow b -
t not lo exceed the reasonable and customary charge for those services. 1 W
L m. ome 7-2-8§0
JTHORIZATION TO RELEASE INFORMATION: | hereby authorize the under- SIGNED (PATIENT, OR PARENT IF MINOR)

wned Physician to release any iniormation acquired in the course of my ex-
wnabion oOr lfteaiment,

@ %é%ua ). M(]&J oare 7~ 2-50

ART B ATTENDING PHYSICIAN'S STATEMENT

DIAGNOSIS AND CONCURRENT CONDITIONS

(F DIAGNOSIS CODE OTHER THAN ICDA* USED. GIVE NAME)
in fi RADIOLOGIC CONSULTATION

Involved in fight

IS CONDITION DUE TO INJURY OR SICKNESS ARISING OUT OF PATIENT'S EMPLOYMENT? PREGNANCY? I YES APPROAIMATE DATE

PREGNANCY COMMENCED

YES D NO D YES D NO D oate

REPORT OF SERVICES (OR ATTACH ITEMIZED BILL)  (IF PREVIOUS FORM SUBMITTED TO THIS
CARPRIER, YOU NEED SHOW ONLY DATES AND SERVICES SINCE LAST REPORT)
) PROCEDURE
CODE — IF USED
OATE OF PLACE OF (IF CODE OTHER THAN
>EAVICES SEAVICES T DESCRIPTION OF SURGICAL OR MEDICAL SERVICES RENDERED CPI*" USED. GIVE NAME) CNARGES/
3/30/80 IH Skull Series 70260 20.090
3/30/80 IH Facial Bone Series 70150 \ \20.p0
3/30/80 IH Nasal Bone Series 70160 21(00
3/30/80 IH Right Hand Series 73130 2J00
3/30/80 1IH Right Wrist Series 73110 13\ 00
3/30/80 IH Chest, PA 71010 9\ 00
3/01/80 IH Right Hand Series 73130 12190
)/02/80 IH Right Knee Series ' : 73570 . 1240
TOTAL CHARGES P —"—I—O—g— 00
t O—Doctor’'s Oftice iH—Inpatient Hospital NH—Nursing Home 1
H—Patient's Home OH—OQutpatient Hospital OL—Other Locations AMOUNT PAID » oo

‘ICDA~—International Classification of Diseases ) 10900

**CPT—Current Procedural Termindlogy (current edition} BALANCE DUE > | i S,
DATE SYMPTOMS FIRST APPEARED OR ACCIOENT HAPPENED. 5. DATE PATIENT FIRST CONSULTED YOU FOR THIS CONDITION.
PATIENT EVER HAD SAME OR SIMILAR CONDITION? 7. PATIENT STILL UNDER YOUR CARE FOR TH!S CONDITION?

ves ] wo [ ] IF “YES" WHEN AND DESCRIBE. ves [} v [

PATIENT WAS CONTINUOUSLY TOTALLY DISABLED 9. PATIENT WAS PARTIALLY DISABLED
(UNABLE TO WORAK)

fFAOM . THRU FROM ) THRY
I STILL DISABLED. DATE PATIENT SHOULD BE ABLE TO RETURN 11. PATIENT WAS HOUSE CONFINED
10 WORK

SEP 1 51380

FROM THRU

GOES PATIENT HAVE OTHER HEALTH COVERAGE? ves NO
If YES PLEASE IDENTIFY
U A 13.1 DO NOT ACCEPT ASSIGNMENT. [ ]

PHYSICIAN'S NAME (PAINT) DEGREE

/11/80 Wolfe M. INDIVIDUAL PRACTITIONERS.SSK 234 50 7753

SIGN TELEPHONE ALL OTHERS-EMPLOYER LD.# 62 0782681
; }7 ?/y ;3 y@’%/m D) MUST BE FUANISHED UNDER AUTHORITY OF LAW
LET ADORESS CiTY OR TOWN . STATE OR PROVINCE 2P COOE

[ ] WALTER W. WOLFE, M.D,
UG ed by Council on Medical Services. AMA Feb . 1870

’RM 799 BRIGGS. Des Moines, lowa 503U PAINTED IN US A RADIUL ]b“l’ MEMORANDUM REGASB!NG {)IS?(J)"SI.TION Of %HIS FORM ON REVERSE SIDE

P.0. BCX 21
LEBANON. VA 24266 85



HOSPITAL COMPLETE FOLLOWING| TO ADORESS
AND FURNISH COPY TO ; AETNA ISLAND CREEK P OBOX 1 OAKWOOD, VA. 24631
NAME OF POLICYHOLDER .~ POLICY NUMBER(S)
LEONARD MCKINLEY MILLER 28-46-7856 BEATRICE MINES
ADDRESS-STREET AND NUMBER CiTY STATE PHONE
BOX 569 ; HONAKER VIRGINIA
NAME OF PATIENT (IF OTHER THAN POLICYHOLDER) AGE

. DATE ADMITTED | TIME ADMITTED AM DATE DISCHARGED TiME DISCHARGED
08-30-80 | 10:15 PM oM 09-03-80 2:00 PM

OTHER INSURANCE INDICATED 8Y HOSPITAL RECORDS. IF YES NAME OF COMPANY.
XHNO O ves
COMPLAINT

ODATE OF FIRST SYMPTOMS

SIAGNOSIS FROM RECORDS (M injury, Give Date and Place of Accident)
1.INTERNAL DERANGMENT, RT. KNEE WITHMEMARTHOSIS

2.MULTIPLE SPRAINS & CONTUSIONS
3.STATUS POST PULMONARY FIBROSIS

JPERATIONS OR OBSTETRICAL PROCEDURES PERFORMED (Nature and Date)

NA

40OSPITAL CHARGES (Complete This Section or Attach Copy of Itemized Bill Showing laformation Below)

o 0O waARD DAYS AT $ TOTAL | $¢
Z TOTAL CHARGES| $
<z | ® SEMIPRIVATE 4 DAYSATS110.00TOTAL ]S \ 440[.00 850.6(
3 \
g3 0 PRIVATE DAYS AT $ TOTAL|S \ ]
x (2 OTHERS EMERG. RM. s \20.00
OPERATING OR DELIVERY ROOM \
ANESTHESIA 3
RT HAND SKULL,FAC BONS, X-RAY 211,00

w R4 RNED LABORATORY 117.50

§ EKG BMR '

< PHYSICAL THERAPY \

‘: AMBULANCE THIS FORM APPROVED BY THE HEALTH IN-

w MEDICAL AND SURGICAL SUPPLIES . 43,50 \ SURANCE ASSOCIATION OF AMERICA AND

z PHARMACY (Except Take Home Drugs) 14. 60 ACCEPTED FOR USE BY HOSPITALS BY THE

5 AMERICAN HOSPITAL ASSOCIATION.

INHALATION THERAPY \ '
" INTRAVENOUS SOLUTIONS \ :
. AN IHE-1 (1361)
TOTAL|S  8501.60 ccn1 5 10aq
10SPITAL ADDRESS Gl R YIRS
RUSSELL COUNTY MEDICAL CENTER LEBANON, VIRGINIA 24266
\ SIGNED BY
- /
"AKEN FROM RECORDS ON . 09-11-80 47 M{P,A&/ INS. CILK.
—~ o

SUTHORIZATION TO RELEASE INFORMATION: | hereby authorize the above named hospital 1o release information requested on this form.

7o o 0N 205D 1) g Mo

Patient {Parent if a Minor)

AUTHORIZATION TG PAY INSURANCE BENEFITS: | hereby authorize payment directly to the above named hospital of the Hospital Benefits otherwise
savable to me but not 1o exceed the hospital's reqular charges for this period of hospitalization. | understand | am tinancially responsibie to the hospital for
:harges not covered by this authorization,

L2 S foiennn 00 e

{Policyhoider)

o Q PRINT
orm 272 BRIGGS, Des Moines. lowa 50308 ,\}6 INTED IN US A



Clinch Valley Physicians, Inc.

2949 West Front Street  / Richlands, VA 24641 / Phone 703/964-6771

014 Repudlie Insurance Februery 21, 1981
TO: Drawer FP
Richlands, Va COMPENSATION PROGRESS RECORD

Disability Rating
Name: Leonard M. Miller Agedl Address: Box 569 Honaker, Va.

Island Creek Coal Co

(Name and address of Company)

Employed By:

Date and Time of Injury: August 31, 1979
Diagnosis: Tear of right medial meniscus.

Complaints: The patient was sean here again on Fedruary 21, 1981, with request Hr a
disebility evaluation. U¥e states that his {njured right knse is still weak and painful.

Examination:  Examination reveals healed surgical scars about the lower thigh and there is &
bealed scar of meniscectomy on the medial aspect of the Xnee. The knee lacks the iast 10
degrees of extension. There is mild quareiceps atrophy. There is minimal medial co-
latteral ligament laxity.

In this case it 4{s my opinion that the patient has sustained a 10% loss of function of
his right leg. I should edd, however, that in a previous communication datad February

2, 1981, I stated that it was my conelusion that the damaged meniscus was the result of s
physical altercation incurred on August 30, 1980 and was not related to the old injury of
August 31, 1979. I have revieved my records here, and it would still bde my opinion that
Laband X-Ray Findings:  the permanent disability is related to the physical altercation of
August 30, 1980 and is unrelated to the old injury of August 31, 1979.

Disability: 1) Quickness of Action % " 2) Coordination of Movement % 3) Strength %
TH: fo 4) Security % 5) Endurance % 6) Safety as a Workman A
ce:  Islafdaexgar! nosw rigsiaue %
24gar MWullins
Keen Mountain, Va.
g
o )
TotAL / ; 7%‘(-
e O s ,"Z’/rm/éomﬁ/ 7283

Tillou Henderson, M. D.

[l ol . -
(Over for additional information) FCB 2 7 ]95[ f‘:)?

[80-8)- o LE o HO
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