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. TEE IS T~~Q~~· 
... 

COJ,\M'1i-IWEALTH OF Vl~GINIA 

• Di:'PAaT.i.lil'iT 01' WORKMEN'S COMPENSArlON 

INDUSTRIAL COMMISSION OF VIRGINIA 
P. 0. ilOX 1794 - RICHMOND, VIRGINIA 23214 

co:.rPE!'i3.\.TION ACT 

il/C~~~SS'9 

ILJ)/~?7 
~~e of ··································7········-:.:,···7·······7;z;··-··-··· 

ile No •.............................. u.2/J. ...... v./.6-.................... . 

Employer 

Time 
and 
Place 

Injured 
Person 

.. 

Cause 
of 
Injury 

Nature 
of 
Injury· 

1. Na~e of Employer ·····-····-··----................. .E.~~-!-----~--~-~-·-·:··?·~---··········-·····M!na-·Run.;hone No •........ v;··· .. ·-··-·· 
2. Mail address: No. and St. ............. ·-·······-·-····-···-····-·--······ City or Town···············-··-··-···· .. ······· State--·-··-.. -~----·-
3. Location, if different from mail addresB--··-····-···-·········--"·tr·· .. ····················u····-·········-·············· .. ·-· .. ·········--··-·-·-·-······ 
4. Insured by: Name of Company .... - ........... ~~~±.~.!.9..~ ........ ~;!~~~-~::L ... 2-~---··· .. ······· .. ······-·· ........... ·-···-.. ·---·--·-·· 
5. Nature of business (or article manufactured) ···-······-····--.. l\1a:m,l.:fac.tur,.e.~--Lumber. ............................. -... -······---·· 

6: (a) Location of plant or place where accident occurred ....... ~ .... ; ........... Q;:.~-~g~ .... 9.2~-~'1. ......... ------.. ------·· 
. (City or County) , 

··~··· .. ··-········ .... ······-······ .. ··-·-······-···-······ .. ····· .. ······-··-·· .. ··-··-······-··· State if empfoyer's premises ....... -·········--:.-..:.... ..• ---·-···· 
(b) If injured in a mi4'-~~ciden~t~cur o,i{surface, und¥'.ground, shaft, drift or mill ___ ........... ·-·-·--··--------

7. (a) . Date of Injury .................. ·-··· 19 ....... - ... oDay of week ........ ~~-~9.-.~.~our of day ............ - ...... A. M ...... -· --··- P. M. 
(b) Was injured paid in full for day he was injured? -·--........... : .. - ................ - ............ -······-······-............... ----~-----·---; .. 

8. Date incapacity began ... -··-········ .. -····--·-··-······• 19 ... --··· A. M. ·-··· .. ···--··: ... _ P. M. ·······--··-·····---····-· ----· 
9. Was injured paid in full for day incapacity began! ···---~---···········-···· .. ···· .. ········-······--·-·--·· .. ·············-·····------------

10. When did you or foreman first know of accident? .... - ... ···----.............................. -·····-···--······ .. ······-···-···-·-··--· .. -----· 

11. Name of foreman· .... ·--·-····· ,_......... ···-.. -·-·-··-··-·····-····-···········-· .. ·············· .... ·-·· .. ························-······--····-···-·----·· 

12. Name of Injured ... ____ ........ ~.¥..2~l.l .......... -.... - ..................... ~~+..l~J'.' ...... -.................................. g .... . ~3 ........ . §9~ .. --... 

13. Address: No. and St. -~-~~'.~~';~--~-'-----~P.~.~~-:.-~.::>City or Tow~~-!:~.~-;:~-~-'---····-~·~: .. ~;:t:~:~~!-·--·-
14. Check { ~) Married .... , Single~, Widowed. ... , Widower .... , Divorced .... , Male~, Female .... , .No of Dependent Children:_. 
15. Age .... !+. ........ Did you have on file employment certificate or permit? ........... - .......... _ ............................ ---·-·· .. -···--···-··-··-· 
16. (a) Occupation when injured ...... La.b.Ol:!ar .. _ ..... -····-··-· (b) Was this his or her regular occupation? .. y.as.·--···-··-
. . In what department regularly emlloyed ! ···········-··--····-···--·-....... ,.-............... --··-·--· .. ·--····--········:·· .. ·T"Iiii·-··--··········-·--·· 
17. (a) How long employed by you! .. .Q .... Y.~.~=f~present job? ................ (b) Piece or time worker .......... ~--- (c) Wages per 

hour $.3 .•. 00...... B ~I. 5 
18. (a) No. hours worked per day ................ (b) Wages per day $ ... ~! . .Qqc) No. days worked per week ···--·· .. -······-··· 

(d) Average weekly earnings $ .. 12.0 .• Q~ Work week starts on .............. and ends on .............. (f) Time shift started 
. ............... A.M ................. P.M. (g) If board, lodging, fuel or other advantages furnished in addition to wages, give es· 
timated value per day, week or month ............... _ .................................................................................................................... -····-· 

19. Machine, tool or thing causing injury ·····---~l?.~.~~!!~~ ................................. 20. Kind of power, (hand, foot, electrical, 

steam, etc.) ........... - .................. --······· 21. Part of machine on which accident occurred .... ·-·:···· .. ·····-·-···--···-·······-··--·-· 
22. (a) Was safety appliance or regulation provided? ....... .= .......... - ... ·-··········-·· .. -··· (b) Was it in use at time?··--·--·-··-
23. Was accident caused by injured's ·failure to use or observe safety appliance or regulation? .......... ·-·-·-····-····-·--·-·· 
24. Describe fully how accident occurred, and state what employee was doing when injured ···················-·········-·----··· 

25. Name and address of witness ···-····-····-..:.············-······-··········-....................... ---···-····-·········-·····,-·-···· .. -··-····-···--······-·--·-·· 

26. Nature of injury (describe exact location of amputation or fractures, right or left) ·····--......... - .... -··-··5·· ···-~·· ........ _ ...... . 
........... R~.~P. ... .P.!ID.Q.t.~.~L.W..~~~~lf. ... gQ_1f ___ dJ1t.'.~.!;.t~.4.~ ..... -.............................................. - ........ A: · ' ·····1·11 .. 
27. Probable length of disabili~ .............. --···············" 28. Has injured returned to work? ..... ~ .. ---· ·······-5 4f· --· 

If so, date and hour .......................... ~ .............. - ... ·······-··--· .................................... - ......................... At what wage $ .......... ·--········· 
29. At what occupation? ................................................................. -............................................................................ - .................... _ .......... . 
30. (a) Name and address of physician .......... P.;r. ...... ~9.l4 ... ~ ....... XQJ..m,g,, .... ;l.'~ ........ Q.r.a:ng.e.-.... Y..a. ..... 22.9.6.0 .... . 

(b) Name and address of hospital ......................................... - ....... ." .................. --........................ -rf\··~--~··"7'.:':""="~':''i·:.::· .. :;:·~·;....., 

Fatal 3 . . . ? . I 1. · :. • ... .:.h ·· · "" ·.°. ~? ~ i 
C _ 1. Has 1n1ured died ............................. : ......................................................................... If so, give <\'ate of deat ................. ::.····· ... ,. .. :·! 

SSH =f'":l ·.···!;• 

·Date of this report .. 4.J~.9./7..9. ........ Firm NaYr .... ?..~.?.~~~---~E-~~ .. ~ .... ~~-~-~-~ ..... '§'.~., ............ ~~~Y. ...... 4. .... lS?.9 .... ~;.;;ZJ. 
Signed by .L<J. ... ~ ... ~~~- Official Tit!~ ........ !'.a.r.t.n&JJ..-......................................... _ .................. -... -J. 

Form No. 3-400M-9/27/73 • 

0
.
01 

8/TUi'.·j;;·4 ;} : ;·-~ ! 
p I r' H' • ._. '. •, • I ······· ,·,.io:--Jo 1.- • . -----------... .. ' 



No. 4 9/2/75-SOM 

nn: USE OF nns FORM IS REQUIB ED UNDER nlE PROVISIONS OF THE WORKMEN'S COMPENSATION ACT. 

Purcell Talle1 

COMMONWEAL.TH OF VIRGINIA 

DEPARTMENT OF WORKMEN'S COMPENSATION 

INDUSTRIAL. COMMISSION OF VIRGINIA 
RICHMOND 

Employee 

l/&71-

:.,....._ 
t -~G~o~o~d~w~i:!!n.~· ··~Bu.i'~ou.ti.1Jhos@;..r.r.,;isi-.i.I·ilel"wmu.oht.1:e ... r_· .... c..,.o.__......,.._ Employer 
~-

MEMORANDUM OF AGREEMENT 

ASTO 

· Bituminous .<;asualty Cox:p. Insurance Carrier PAYMENT OF COMPENSATION 

We Purcell Talley 
(N- of Empiofw cw Depndaa) 

City or Town Mineral 

residing at __ _,R:.::O:.:U:.:t:.:e:..·_,l~B::..:o::.:x::....:8:..4~---------
<Numllft and Sueft) 

State ....... ..:V..:i:.:rg~i=n.:::ia=-_ __;, _____ . ______ ....._ __ 

and ---~G~o~o~d~wi~n~Bur~o~t~h~ewr~s.._.I~;umw.i.u.h~ewx~·~C•ow .............. ~-~-=-~-:------------------------------~ 
(N- al EatploJer) 

Office address --~M~i~n=::e-...AlRu~n,.,_v..,1...,i:a._.t~n~i'.ola~~-:::-·:"'---~-----~~~~--------------------:.__ 
(Namblr and Sawt) (Cler ar T-a) (Sale) 

have reached an agreement in regard to compensation for the injury sustained by said employee and supmit the 
following statement of facts relative thereto:-

Date of injury __ ... 4 ... /_.l ..... 7~/...,7..,9_~ ________ ~Date c:Uaability began ___ ;:i;4L../2.:.;2:.i/~7r..:::9:...-------

Nature of injury Infected puncture wound in finger of rb·ht hand 

Pl:ce of accident. _ _.:O:;..:r:.:::a::::n:i:g:a.;:e-..::C~o~u=n=t:.;V'-J'r.....:V:.::i::.:rg:..Q.:i:.:n:.::i:.:a=--------------~~.;.;)_.··.··-·-' ~--;~---,-· ·_·.,.· <_-._. ________ . ·_'::...~ \,__ _____ _ 

\:'. : 

Causeof accident---~s~p~l·f~n~t~e-r ___________________________ _,1~'-·_.··----~---.:._~··-~\i~~-------------
~ · .. · ...;· ... r.-• . 

i 

(· ~robable length. of disability unknown . ~:0 • • • ", •• .'. '.; ,,·\. \ 

The terms of th'5 agreement under the above facts are as follows:- ~~ ,__-

That the said Purcell Talley shall receive compensation at the rate of$ 80.00 per 

week based upon an average weekly wage of $ 120 • 00 c._.,./ and that said compensation shall be payable 

from and including the __ 2""'9..,t.,..h..._1_..,,/"" ___________ day of _ __.A=P.::.rl=l ___ i---_______ month 19 79. Until 

terminated in accordance with the provisions of the Workmen"s Compensation Law of the State of Virginia __ _ 

Witness H1.1c12 l :'2.r ti." < ~loyee or Dependent J . 
Address Goodwin Brothers Lumber Co. Employer 

Witness Bituminous Casualty Co!J? • ---- Carrier 
t.T l . . J--:. .__.... 
/;._~""VJ Address ,J B;~-t--{ ( 

jfo r 
Appro .. ·ed by ---------------------------. , 'l .'1 -f Title n;l'"t49~-------'="-----------------

< Commissioner or Board Member) , l , I ; ou~ 3 
f 

A . D A. ·' 
Date o npproval --------------------------- ate of greement ------------------



• c0i.;:<10NWEAL TH OF VIRGIHiA 

DEPART:.leNT OF WORKMEN'S COMPENSATION 

INOU5TIU.\l COMMJS110N Of VJRGllilA 

N 627•248 (52.A 61~74) 

P. 0 •. BOX 1794 
RICHMOND, VIRGINIA 23214 

DIVISION OF CLAIMS 

AWARD I 
~=of _0 _· ~-----.... -P:~:n:~ .... c:e-.... -_1-l~~T~a~l~la~.,..Y-.... ----~------~------~-----} 

Ac~idiita 41917-79 
Approval of Agreement 

ac! 

To CcoclviD Bmthen Lmbft Cmp!Df 
. Mina am. , (Employer) 

V!T~--~~--~-----~~~-,-----------'----

and . ~. Pm:cel1 T.J.l!y 
Rt. l Bax 84 
M!Denl, Vf.n1n!a 

and ?litmdmua Canalt)' Co:poratioll 
8001 F:anlrUza 1a:m Dri•• Suite .200 
~· v1;zsnt4 23229 

(Employee) 

. Date .July 239 1979 . , . 

N-: Tbe -iaematiall ._... _.,.. 

ia ID be poid bp the i...r..:e .-puy or bp 

IM empio,er, if .odf·U.-. la the ,,_, that 

-· ia delayed, tlM. -~ ia ~ 
ID write the iamnDce comp.Dy oor Im empiop. . -
er, bef- aokiiig it up widl the .0-•ir*' 

Onsurance Carrier) 

··.; ~ .. 

Take notice that the Industrial Commission CJf Virginia has approved the memorandum of agreement. entered 

into _J_ul_y_l_9_7_9 _______________ ___.or the payment of compensation under the Workmen's ... 
Compensation Act, and in accordance with the provisions of said Act enters an award of compensation as follows: 

$80.-00 :zer veck. dt..-rin1 i..~apac.S.ty, pa:mble wnkl.7, begim;in~ Avril 29, 1979. 

·Medical bene8. ta are awarded tor as long as uacessary. 

INDUSTRIAL COMMISSION OF VIRGINIA 
. -'· 

.··/> 
. -" .\ '(. 

If incapacity (disability) as indicated in Section 65.1·62 eicceed:i 
three (3) wecks, compensation is THEN to be paid for such 
calendar days of incapacity to work, in accordance with Section 
65.1·54 an<l Section 65.1-56, in addition to such payments as 
may be awarded under Section 65.1-55 and the Commission 
so advi.tcd. 

003 



INDUST:?lAL COMMISSION Or V!RGINIA 
· P. 0. Box 1794 

Richmond, Virginia 23214 

EMPLOYER'S NOTICE OF APPLICATION FOR HEARING 

r·· FROM: __ Go_od_'!fl_i_· n~B_r_o_t_b_e_r_s_L_um_b_e_r_c_o_. ____ _ 
Employer/Insurance Carrier 

I. C. File No. 627 -248 

TO: ___ Pu_r_c_e_ll_._._Ta~l-l_e~y~-----------~--- Date:-.,..._1_/2_3_/_ao _ _..._ 
Employee 

Rt. l, Box 84 
Mineral, Virginia 

Address \ ··:·~. t ~~,ol~~v\ ~11/:.~. \ 
You are hereby notified that workmen's compensation payments will ba..suspended on the date through which· com'pensatfon. · 

has been paid as indicated below. if approved by the Industrial Commission for the following reason: 

. fl] Report of Dr._· ___________ t.o the effect you were able to: 

a. return to your regular employment on __________ _ 

b. return to light work on ______________ , which was 
was offered to you and refused without justification. 

[Copy of this medical report is attached for 
your information] 

(.' 
[2] You returned to [light-regular] work on_ ........ ________ __..t 

an average weekly wage of $ ________ _ 

[3] Fail'urt? to r.eport to Dr._· ___________ for medical examination 

on~·----------------------

[41 Other f con:iplete details and documentary evidencel:.,.... ____ . _______ _ 
Dr. Kuland rated ~laimant for 25$.loss of use of 

. ·right band - November 29', 1979. 

To Employee: Any statement or evidence you wish to present to the Industrial Commission in opposition to this application should be 
filed in writing with the Commission on or before fifteen [15] days from the date of this application, as indicated below. The 
Commission will then determine whether or not payments should be suspended. 

If the Commission determines from the preliminary evidence that payments should not be suspended, you will continue to ~ q. 
receive your regular compensation payments. / _ ____sf:( / 

If the Commission determines from the preliminary evidence that payments should be suspened, you _witLieceiwe-nolice of the \ 
date, time, and place of hearing. Following a hearing the Commission will then ,deter . hether or not payment,J'Sho)ll~ be \ 
terminated. ({J _J~- I . ~ 

\ fltv1A-ill?( .. -· ·· . 
Co . h l/23/8o ~ - ..., .. - - L. I 'J.3· 8'D-·'" mpensation as been paid through \ - " ~- , , .,. -- · { - GT' .. - •· · \ 

\ \ ~ . . .., -:' go 
I , ,r ?· 

cc: Insured . <:/ ,\ 

at the rate of $ . 80. 00 per week. 

cc: Claimant CERTIFICATE ) . 1 / ~ u. 
cc: ·Attorney \ .... ··· .004 ~. ·--- -· ----· . 

I hereby certify that the statements set out herein are true .arid correct to the best of my knowledge and that .. a .. copy. · oHhe -· ·"' ~ · 
foregoing notice and appilication for hearing, together with suillp2tln~ 51,ocumen~~ evidence, ~!!.s.mailed to·the .. employee at the 
above address and to the Industrial Commission of Virginia on I' ~1 . ..J ~. -· .. ·-···--



·Date of Applicatfon: __ 1_f4 ____ .s-#-/;_1.....;a;..__ ____ _ :.--~·4v1r v~·-- Ct-?) 
Bituminous Casualty Corp. 

Applicant 

Subscribed and swo~ri to b~fore me thisJ8µ!fay ot_ ...... q+"@~c"-----, 19_f_J_ 

My commi.,ion exp.ire,• I a,/.a C, /'A." __.. ,&at-~ (j._J _dt,,. 

'6 I Notary • / 

Ofl5 



DEPARTMENT OF WORKMEN.$ COMPENSATION 

INDUSTRIAL COMMISSION OF VIRGINIA 

CARRIER'S NO. -

52 A 61.674 
P. 0. BOX 1794 RICHMOND. VIRGINIA 23214 

0 THE PARTIES ADDRESSED: -

A hearing will be held at: 

_- !'!infef;a1 a.; ]ding -
cae-.-11· Cb-•mtca ~- ;:.·,~·~_~.... . -~:.- ... :~·. . .' : .. · 

- ll.9 llalleriew ai;eD.te: -/-_: .. _; -- ,._ .... _ 
aama. Vi:g::inia;;" ' - -

D _JABCfI_ 31. 1980 - -- - :t#l.5 P.L 
.-.··/. 

SUBJECT OF HEARING . ., . - -

~·s- applic:at=i'Oft. :fiJ-ea_ 
Jaa. 23. l.980. ba sad en cl a=IJ!5m'tr 

-baa blasn rat:ad ~ 25'Jrt losa ~ _ 
1189 oL -r.t.gbk }sand. 

.;~ .... 

~- This hearing is part 
l'fi. cause inconvenience and 
ntirely within the discretion 
therwise provided by law. 

.. ·. ;-

of a schedule. Postponement 
extra expense. Continuance is 
of the Commission except as 

---

- . · 'All medical reports are to be submitted to this Com- -
1ss1on - so they can be placed in the file rior to the 
ate of hearing. Medical reports are acceptable · in lieu of 
hysicians personal appearances. . · --

The parties must arrange to have all witnesses present -
o testify at the time and place designated. Failure of any 
arty -to appear at the time and place herein prescribed 
ill result in action by the Commission as provided by law. 

~nn a. y;i.'!T.S. ~ty Ccmmift'f£7) l':,,.J. - {~---~:--'-

INDUSTRIAL COMMISSION OF VIRGINIA 

r 
• 

L 

r 
• 

L 

r 
• 

DATE OF ACCIDENT 

-;: .·. : . . 

--.~ .. ~ .. ·-. -- . _:- ·· .. 

Claimant 

~ ·'.·~-.. ~~~-~~~-~"; .... · 
. .. _. ·;-·; .-: . ' 

. -;_-::. ~~/::· 
: . ' .. 

Employer 

1- feW 

GooawiA lll:Otbm• ia..t=er eo., __ ~ 

Insurance Carrier 

~ 

Bit:stm"""* caaaaity em:p. 
aool. FJ:a:D):l j D ::&'a:ma Dri.va .. 
.sui.i:e 200 

L R:!clm:md. VA 23229 _J 

Claimant's Counse~ ~~~ 
r I.a.w.l:mJCe 111.._ .. JJ,q_. I 

4660 Aem1:»:'8 Avenue. Sl'd.te 220 
Ale='*'•b:ia.. VA 22304 

L 

Defendant's Counsel 

r )?_ dZ'~ clL / ~ 
.atJ. k~ ?£6 I 
x~-0 

L I 
v t:V ,:J-3 :;-::Z-6 _J -

3-10-00/mfk 
006 Date_ of this Notice 



• 

OPINION BY YATES 
Deputy Commissioner 

Hearing before Deputy Commissioner YATES, at Orange, 
Virginia on March 31, 1980. 

This case is before us on application of the carrier, 

filed January 23, 1980, alleging a change in condition, in that 

the plaintiff has attained a plateau of medical improvement and 

the injured member (right hand) is now subject to a specific 

·disability rating. ---
No contrary medical information to that contained in the 

report of Dr. D. N. Kulund has been furnished to this Commission. 

It is our finding the defendants have borne the requisite 

burden of proving a change in condition, therefore, our outstanding 

Award of July 23, 1979 is terminated, effective January 23, 1980. 
~: ' ·.· ; . 

Our further Award shall enter granting to this plaintiff 
' :~. ~ ~.:~7.} 

specific disability of 37.50 weeks representing a 25% functional 

loss of use of the right hand. The effective date of this Award 

shall be January 23, 1980, and all benefits which have accrued 
' 

from that date to the nearest full week from the date of this 

opinion, at a compensation rate of $80000, shall be paid in one 

lump sum directly to this plaintiff, but deducting therefrom a 

fee in the sum of $100.00 to be paid directly to Mr. Lawrence J. 

Pas-cal, Esq. for legal assistance furnished to this plaintiff o 

... 



Fu/lre benefits under this Award shall be paid weekly until any_ 
,/ 
:1 

f~rther change in condition is timely brought to our attention • 

.if It appearing that no other matters remain·before this 

f
:/ ommission for determination, this case is dismissed and 

tricken from the Commission's Hearing Docket. 
. . 

' . 

ocs 



File No. _......:::6-=2 .... 7_--=2,_4...,8.___ 

INDUSTRIAL COMMISSION OF VIRGINIA 
P. 0. Box 1794 

Richmond, Virginia 23214 

APPLICATION FOR HEARING 

Employee PERCELL TALLEY, Rt. l, Box 84, Mineral. Virginia 2 3117 
(Address) 

Employer GOODWIN BROTHERS LUMBER CO •• 
(Address) 

Date of Accident-~-~A:.:.P-I....:i .... li......-5~·'""'-----· 19 79 . Average Weekly Wage $..:1::.:2::.0~·-0..;0 _____ ..._ 

Place Where Accident Occurred _ ....... ____ .-0:..:r...:a~n~g-=e.__ __________ _ Virginia 
(City or County) (State) 

Nature of Injury or Occupational Disease: __ r~i.c::g.:.h::.:t~h=a;:..:n:.:::d:..-___________________ _ 

Date Disability Began: ... :-----------· 19·----

Date of Return to Work:-----------, 19 ____ , and wage then earned $-~=::::===~~-;--

.~~:~.,--~--- fa 
The applicant requests a hearing before tba IPG1.1&tFial-€omrtriss1on' of Virginia on the grPtijl~f: 

· 0.A«~~ 
(1) Accidental Injury .......•........ ·b'.;~~1~· ~fi~ ._,_._c..:_..L;-.~;d)j · · · ." ·; ·-~·:c·_: · ·,.~~~-~ _) 
(2) Occupational Disease ........•...... ~·•.;_.-~ •. -. , . : ;. ;-.•.• :.; .~. ;·;. 7Ei~ i/

0
_ff):f. ·.{) ·~ .. ) ·::.<,) \ 

131 Doath on . . 19 ~ • •::: :o ~ccm~tal '"!",yf;~t6J:Ji/i~~+! \ 
, . \ . . Occupational D 1sease .' .. 0. -r-~ ~. . . . ........ : ~-J 1 

··~ ·····'·~--- I' 
(4) Change in Condition ... ~ ............................... _·;;,_:..:.~ .:..:.,:..,:..:..:.~..., · -; L. ;·;-~ tt''t"" 

If application is based on a change in condft~e· natur;·of change: . 

the claimant is unable to engage in his previous occupation per 

attached report of Dr. Daniel N. Kulund dated October 16, 1980. 

Compensation was last paid at the rate of S-------- per week through the------ day of 

--------------------· 19 

COPY OF APPLICATION 
MUST BE SENT TO 
OTHER PARTY (SO IN
DICATE BY A CHECK) 

gYES 

Signed this 21st day of October 

s;gn•tu,. of AppH,,.nto &- /11. lullµ 
Peter M. Swe;ny, Counsel r Claimant 

Addre~: ____ 4_6_6_0;.....;K~'e~n--.m_o_r_e.__A_v.;_.e_n.u_e;;....<.,.....;..S_u_i_t_e__,fl--O ________ ~ 

Alexandria, Virginia 22304 

• 19....§..Q_, 009 



Subpoenas for witnesses will be issued by the Industrial Commission on request or may be obtained at the Clerk's Office 
of the City or County where the hearing will be held (§65.1-21, Code of Va.). Medical reports are acceptable in lieu of physi
cians' personal appearances. 

cc: Bituminous Casualty Corporation 

Mr. Percell Talley 

OiO 



·\_, 

DEPARTMENT OF ORTHOPEDICS AND REHABILITATION 

Warren C. St:imp, :\f.D., Chair,,.an 
Charles J. Frankel, J\f.D. 
Michael W. H:il•k3l:i, 1\1.D. 
Daniel N. Kulund, M.D. 
Frank C. McCue,. M.D. 

October 16, 1980 

Mr. Peter M. Sweeny 
Attorney-at-Law 
Suite 220 

University of Virginia Medical Center 

Charlottesville, Virginia 22908 

Robert E. McLaughlin, M .D. 
Michael D. Sussman, M.D. 
Cwo-jaw Wang, M.D. 
Richard Whitehill, ~f.D. 

Research Lahor:itory 

Colin A. McLaurin. Ph.D. 
Steven I. Reger. Ph.D. 

4660 Kenmore Avenue 
Alexandria, Virginia 22304 RE: Percell Tally· 

UVA #84 58 05 

Dear Mr. Sweeny: 

Mr. Percell Tally is a sawmill worker who had a serious 
infection of his right hand from a splinter. We were lucky to· 
save the hand, but· Mr. Tally now has res.idual stiffness of his 
right index finger. Because of this·stiff finger, Mr. Tally will 
be unable to engage in his previous occupation at the sawmill. 

DNK:jgc 

Sincerely, 

-:'\. 1 / / 
I ' . . I ' 
• . 'I ,·\._·' \\/: ,\.· \. l I . \°' ~ 

"'~·v. 

1 ~ ~ · l t- \ . . . , 
l t I 

Daniel N. Kulund, MD 
Assistant Professor 
Orthopedic Surgery, Health 
and Physical Education 

011. 



~.::.....~.-:...=.:...: _.:.:_·~...:.....:-·..:...-·. - _ ... ___ ...:._ .• ·-- ----·. ·---·--·-·· 

(Refer to l.C. File No; in all 
com!spondence about this 
injury.) 

r.c. FILE NO • 
G2.7-148 

DEPARTMENT OF WORKMEN'S COMPENSATION 

INDUSTRIAL COMMISSION OF VIRGINIA 
... CARRIER'.S NO. 
.:.,; ..i. - lo.'-··· '> ;f. ::} I 4 

P. 0. BOX 171M RICHMOND. VIRGINIA 23214 

NOTICE OF HEARING 
DATE OF ACCIDENT 

· .. :·:· :L ~... ~- -,r I !_. ! ! ; 

0 THE PARTIES ADDRESSED: 

R~ P~rc~ll Tall8y 
... , . 
u.:r:c.:i~,ri.:~ ::Sr0t:~1:.t:c;; ~u~°t.;t.;:i;.- C•::::pt.~ny 

A bearing will be held at: Claimant 

\;i.:r.··::u1c ::.:o~t fa.n.:.oe 
~ ~J r;r.1ira · Cou:t:::oo~ 
{~ '.·,::. ··''G·,: t"·1-~" ~, ... .a"' .................. , .... , ·~, ........ ... 

SUBJECT OF HEARING 

f; This hearing is part or a schedule. Postponement' 
i'I•" cause inconvenience and extra expense. Continuance is 
ntirely within the discretion or the Commission except as 
therwise provided by law. 

All medical reports are to· be submitted to this Com· 
ission so the can . be laced in the file prior to the 
te of hearing. Medical reports are . acceptable in lieu of 

hysicians personal appearances. 

The parties must arrange to have all witnesses present 
testify at the time and place designated. Failure of any 

rty to appear at the time and place herein prescribed 
ill result in action by the Commission as provided by law. 

INDUSTRIAL COMMISSION OF VIRGINIA 

-

r , 
• !··~r ~~i..~:l:"c-~lt ·r,J..l:L:·:J;1 

.-~~J-.J.-c~:.:. l., .s.~;, ~:~iJc.· 

l:i~nt:::::al. Vi;r;::;inia 2..Jll7 

L ._J 

Employer 

r -,. ·-~ 

L 

r 

L 

• ;~~co(.:~-..:in D:.:-vth·u.;;$ ~i.;ni;c:!."" \:c~1p<.u.1y 

Insurance Carrier 

•. 6i~l~i:.~~:~3 C~c::.:3t.!.~lty 
Bo"<. "- <:; (} 

Claimant's Counsel 

-, 
c· (J:.: r: f:-1.~ ZL t; ic::. 

..J 

r I 
• r·:::t.:=:.r ;.':. s~-:ee~"ly··, L~q~~r!~ 

4!;;6(~ K~!1.mi·;1:~ 2\~v~~,;.i.;.a. S!J.i t-u 2io 
.t~.:.~::..;~~-;.~ri~, \'i:rt;ini;1 22J•},:;.. 

L ~-

Defendant's Counsel 

r 

L 

i::;~: i • Date of this Notice 
01_2:· :; :'..L, ~·.:;: ,'. I~ . 

.: ..... 



Hearing before Deputy Commissioner TALTON' in O~ange, . 
Virginia on December 22, 1980. · 

All witnesses having been duly sworn, the following 
testimony was· taken. · 

DEPUTY COI".ll-1ISSIONER TALTON: 

We're here on the application of the claimant alleging 

continuation of temporary total i~capacity after the payment of 

permanency. A cl~im is made for temporary total incapacity 

benefits from October 12, 1980 and continuing. The grounds of 

defense Mr. Metcalf is that the claimant was able to return to 

selectiv·e work which was offered and refused without justification? 

MR. METCALF: 

Yes sir. 

DEPUTY comuss IONER TALTON: 

Any other defenses? 

Oi3 



MR. METCALF: 

No s.ir. 

DEPUTY COMMISSIONER TALTON: 

Mr. Sweeny. 

MR. SWEENY: 

May I ask that counsel state the date on which selective 

employment was offered to Mr. Talley and when was the alleged 

refusal? 

MR. METCALF: 

I think that will. come out in the evidence. 

MR. SWEENY: 

Well, in order to present my case, if I'm goi!lg to 

present my direct entirely here or have to call Mr. Tal.ley back 

for a response to your defense. 

MR. METCALF: 

Huch depends on Mr. Talley, when he last saw the doctor. 

DEPUTY COMMISSIONER TALTON: 

Mr. Sweeny, you may proceed. If there is any need to 

requestion the claimant, you may recall him. 

!·ffi. SWEENY: 

·well, one thing I'm not clear on Commissioner, is--

DEPUTY COMMISSIONER TALTON: 

Well, letLs go off the record. 

(Off the record) 

MR. SWEENY: 

I call Mr. T~lley~ 
-2- Statements 
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PERCELL TALLEY, Claimant 

BY .MR. SWEENY: 

Q 

--
A 

A 

Q 

A.· 

Q 

A 

Q 

A 

Q 

A 

Mr. Talley, have you been back to work anywhere since 

October 12, 1980? 

No sir. 

Have you been back to see Dr. Kulund? 

I went back to see Dr. Kulund, I don't exactly know 

when it was but I went back to see him. 

Have you continued to see Dr. Kulund since October 12, 1980? 

No, not since the last time I went because I had. nothing 

to go over there with, I don't have no money or nothi~g. 

I'd like you to show the Commissioner your right hand. 

Mr. Talley, can you straighten your first finger, can you 

straighten it out? Is that as far as you can straighten it? 

Yes sir. 

.Are you left handed or right handed? 

Right handed. 

Mr. Talley, has Dr. Kulund ever advis.ed you that ·you 

can return to work at the sawmill? 

No sir. 

Has he ever advised you.that you can return to any work? 

MR. METCALF: 

Objection to what the doctor told him. 

No sir. 

DEPUTY COMMISSIONER TALTON: 

I'll sustain the objection. 

-3-
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.. 

1·1R. SWEENY : 

I have no further questions of Mr. Talley at 

this time. 

DEPUTY COMI"'.IISSIONER TALTON: 

Do you have any questions Mr. Metcalf? 

BY MR. METCALF: 

A 

A 

Q 

.A 

Q 

A 

Q 

Yes sir. Mr. Talley, you don't know when you were' last 

seen by Dr. Kulund, is that your testimony? 

I don't exactly know the month or the date I went up 

there and seen him. 

Was it before October, 1980? 

I don't exactly know what date it was but it was, you 

know, in '80. 

It could have been early 1980 then, the last time you 

saw him? 

Yes sir. 

Have you received any letters or communications from --
' · the Goodwin Brothers Company· to return to work? 

A Yes sir. 

MR. SWEENY: 

Objection, that's irrelevant. That is irrelevant 

to the issue presented by the claimant's Application 

for Hearing at this time. 

DEPUTY COMMISSIONER TALTON: 

Overruled. 

-4-
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

You did.receive ·that notification? 

Yes I .got a letter from them right here. 

What date?· 

Last Wednesday. 

Does this look like .that letter? 

DEPUTY COMMISSIONER TALTON: 

Counsel is referring to a .letter dated 

December 16, 1980 from Goodwin Brothers. 

I don't know, I can't read. 

Does that look-T~letter that you--Well, you 

can't read I.fr. Talley? 

No sir. 

Mr. Talley, when you received~ the:\letter from G9odwin 

Brother, did you take it to somebody? 

Yes sir, I had somebody read it to m:e. 

Do you remember what they told you the letter said? 

Yes. 

What was tha.t? 

They said that the doctor said that I couldn't do no 

climbing or pushing, nothing like that, said I could only 

handle anything that was as heavy as 10 pounds. 

Do you remember when it said to report back to work? 

It said for me to report back Friday. 

Last Friday? 

Last Friday. 

-s--
Percell Talley, Claimant 
Statement 



Q 

A 

Q 

bid. you go back? 

No sir. ....-----. 
lf that job is still open would you go back and report? 

. MR. SWEENY: 

Objection Mr. Commissioner, that's irrelevant. 

I think it's important at this point, this job offer 

was made on the 16th, he received it on the 17th, he 

was to report to work.on the 19th. He has not had 

any conununication from his.doctor in this regard. 

DEPUTY COHMISSIONER TALTON: 

I think we have the claimant's testimony on 

this. Whether he would go back in:the future is 

something in which he might have to speculate. 

He may not know whether he can go back yet, he 

hasn't had a chance to maybe formulate his opinion, 

so I don't think we need to go into that. 

MR. SWEENY:' : 

We're not saying that he won't, just so that's 

clear. 

MR. METCALF: 

I have no further questions of Mr. Talley. 

DEPUTY COMMISSIONER TALTON: 

Mr. Sweeny. 

BY MR. SWEENY: 

Q Mr. Talley, the letter that was explained to you by your 

I 

-6• Percell Talley, Claimant 
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friends who could read, did you understand that to be a return 

to a job?. 

A The way they explained it to me is to return Friday, that 

was last Friday. 

Q You received the letter when? 

Wednesday. 

Q Did you have any conununication with Dr. Kulund at all? 

A . No sir. 

Q Did you ha-ve any communication from anyone at Goodwin 

Brothe·rs concerning. this job other than that letter? 

A No. 

Q Did anyone indicate to-you at anytime that your doctor 

had approved this l?articular- job that was in that letter? 

A· No. sir. 

; .. :1 · .. ·.MR. SWEENY: 

Thank you Your Honor, no further questions of 

Mr. 'ialley. 

:WILLIAM T. GOODWIN, Witness 

BY I-IR. METCALF: 

Q 

A 

Q 

A 

Q 

Mr. Goodwin, would you please state your name for the 

record? 
? 

William Teel Goodwin. 

Your position? 

Part owner of Goodwin Brothers Lumber Company. 

How long have you been in that position? 

~7- Percell Talley, Claimant 
William Goodwin, Witness 
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A Almost 20 years. 

Q · You work regularly on the job? 

A Yes iir. 

Q Are you familiar with Mr. Talley's work at Goodwin? 

A Yes I am. 

Q and the hiring practices in the company? 

A Yes. 

Q Do you do the hiring yourself? 

A I do part of it. 

Q Did you send a letter dated December 16th to Mr. Talley? 

A Yes I did. 

Q Is this a copy of the letter? 

A Yes sir. 

·Q 

A/ 
,./ 

Q 

A 

MR. METCALF: 

I'd like to have that put into evidence Your 

Honor. 

On Friday, was this job qVailable to Mr. Talley? 

Yes sir. 

Is it .still available for Mr. Talley? 

Yes sir. 

(Off the record) 

OEPUTY COMMISSIONER TALTON: 

Your witness Hr. Sweeny. 

BY MR. SWEENY: . 

Q Mr. Goodwin, you are the W. T. Goodwin that authored that 

letter? 
-8- William Goodwin, Witness 
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A Yes sir. 

Q mid you ever present that job description to Dr. Kulund? 

A No, not that I. can recall. 

Q Did you ever communicate to Mr. Talley in' anyway that 

A 

Q 

Dr. Kulund had approved this particular job in your letter 

of December 16, 1980? 

Ask the,.question again. 

Did you ever tell Mr. Talley that this job in your letter 

of December 16, 1980 was approved by Dr. Kulund? 

A No. 

Q In fact it never was approved py Dr. Kulund, was it, this 

particular job? 

A I, don't know. 

Q You had nothing to do with your communicating this job 

to Dr. Kulund? 

A Nq. 

Q Did you obtain this repor:t from Dr. Kulund that has been 

Q 

A 

Q 

A 

presented by your attorney today dated December 16, 1980? Do 

you know which one I'm referring to? 

(Off the record) 

---in that medical report? 

You know, I don't know. 

You had no particular part in:it? 

It:could have come in my office because I really depend 

on my secretary on this thing. I read the letters that Percell 

-9- William Goodwin, Witness 



Q 

I 

A 

Q 

sent about he could lift ten pounds is all I did and signed 

it. I've know the case all along. I offered the job a long 

time befo~e~this all came up and told Percell' to get ·himself 

t~gether and come on back to work, I thought he could but 

that was a good while before .this. 

In terms of what ·happened within the last week, who 

advised you this time to prepare a job for Percell Talley 

fo;r this past Friday? 

My secretary got the mail and it was Bituminous Insurance 

Company I assume. 

So Bituminous~ Insurance Company told you to. get a job 

description together and offer it to Mr. Talley by last 

Friday? 

DEPUTY COMMISSIONER TALTON: 

I don't see what difference that makes. 

MR. SWEENY: 

Well, it makes _a big difference Commissioner-

because first of all, I think procedurally I object 

to the offer of selective employment being raised 

this late before the hearing without an Application 

for Hearing in the file. Procedurally I object to 

it as being correct. 

DEPUTY COMMISSIONER TALTON: 

Mr. Sweeny, you've already presented your 

defense to the defense. 

-10-
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PERCELL TALLEY, Claimant: 

They didn't ask me if I had a job and I told 

them r did. 

DEPUTY COMMISSIONER TALTON: 

I think you' re raising---a. little late here. 

MR. SWEENY: 

Well, Commissioner, I don't think my objection 

is too late because here,. I'm presented with the.· 

situation at this very day for the first time. 

DEPUTY COMMISSIONER TALTON: 

_ My question to you Mr. Sweeny is what difference 

would it make whether the light work was off·ered at 

the instance of the insurance company or whether on 

the, defendants own initiative they offered the light 

work. It would be a question of whether or not 

there was an of fer of light work and whether or 

not the claimant refused it. 

MR. SWEENY: 

Well, the question is whether or not it's 

proper, that's what is important---

DEPUTY COM.i.\:tISSIONER TALTON: 

I'm aware of the requirements for an offer of 

light work. 

(off the record) 

The job that you offered Mr. Talley on December 16, 1980 

-11- Statements. ' -
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A. 

or in·your letter of December 16, 1980 is not the job that 

he was doing at the time he was injured back in April of 1979, 

is it? 

Y1es, it would be about the same job, practically the 

same job. 

MR. SWEENY: 

I have no further questions. 

DEPUTY COMMISSIONER TALTON: · 

Anythi~g further? 

MR. METCALF: 

No. 

Witnesses dismissed.· 

Case. concluded. 

2-4-81 (mph) -12- William _Goodwin, Witness 
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TELEPHONE: 854-5561 

GOODWIN :BROTHERS 
DEALERS AND MANUFACTURERS 

ROUGH AND DRESSED LUMBER 

No. 2 COMMON AND BETTER 

MINE RUN, VIRGINIA 22568 

. December 16, 1980 

Mr. Purcell Tallay 
Rt •. 1, Mineral, Va. 23117 

Dear Purcell, 

We wxlerstam the Doctor haa advised that. you are able to retmn 
to \l0l'k1 ~ ;you do not. get your bed finger near machines that 
will inJura i~, not lttt :core than 10 lbs. a:x1 do not. do aey · 
pushing, pn111ng or cJ:!mldng. 

Please report to wl"k Fr:idq, December 19, 1980 at S;OO ,A.~ . 
. We will pq you $3.10 per hour tor a llJ hour week. Your duties 
will. be cl,ean1ng up and d.r.iv.ing a ~ bed dump t.'""Uek :1n this 

. area. You. \lill not have to push, pull or cl1mh or lift aver · 
10 lbs. am we do not wnt 10\l to ?it~ bad hand near mv 
nach1nas t.hat vculd. posai~ iDJure ';(our bend •. 

Sincerely', 

ooowm BBOS. LUMBER co. 
~.01.~~ 
w. T. Goodwin r· 

WTG:fs 

CCI R. B. Brmm-B1tum1n1iiwJ Ins. Co. 

-025 
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Tl;{E USE o;.· THIS FO~M". IS REQb,RE:U TJNDER THE PROVi~·lOSS OF 'TH'l... WORK:.tE:--<·s COMPENSATION ACT. 

•• ·.- COM"'ONWfAlTH OF \VIRGINIA 
• " OEPAltTMfNT Ofi WORKMEN'S COMPENS4TION 

~...-' 
INDUSTRIAL COMMISSION OF VIRGINIA 

P.O. Box 1794, Richmond. V11ainia 23214 

. File No. 

Caae of . A'ITENDING PHYSICIAN'S REPORT 

All questions in this blank should be answered, and the report should contain an account ol all injurin, no mancr how tri,·ial. Fill 
out blank in ink using pen or cypcwritcr, and mail prompdy to the canployer or the Claim Ofl1cc of the insurance carrier. 

J. 
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nu: Ur' THIS t•_.,.\\ I.) Rt:; .. ~ :w;c.~;u t::·• ~·ER THE t .. t) ',"L".'!U.'.\3 I) I' TH£ Wui·: ,, .. ,, , .. :-; ';:, CO:'ttl' !:..:' ::iA T lUN ALT. 

( COMMONWEAL OF VIRGINiA. c· ~ ?{_1d/' & .:2 7 - ;) 4P 
DEPARTMENT OF WOil> .\"N'S COMPENSATION ·· ~ 

.~ i\\AKE CHECKS PAY 4 SLE TO 
INDUSTRIAL COMA:i:.SIO·N. o~ VIRGINIA UNIV. OF VA. G:tNic, N.IVATE DIV. 

P. 0. Box 1794, Rtch,,·::.nd, V11g1n1a 23214 
MEC.ICAl CENTER . 

File No. 

'' Caae of 84 58 05 
CHARLOTTESY:LLEt VA 22901 

A ITENDING PHYSIClAN'S REPORT 

All quesrions in thi~ blank should be answered; an<l the report shouij :on~in an account of all injuries, :-.o matter how tri,·ial. fjJ; 
out bl;.~'. in ink using .pc" or typewriter. md mail promptly to th: :;nploycr 01 the Claim 01nce of the ! ·. ;urJncc carrier. 

1. NAME OF INJURE:O FMPLOYEE (FitSI, l'lidd/, initial, lastl 2. (~.:. • '°'- 0 F I·, .. :_ A Y f ,\40 •• Ja)'. "tr} 

Percell Tally 4-29-79 
3. EMPl..OY E E'S HOME AOC RESS (Numb.r t:n.J slt,,t, cit~, stat,, zip : u_,J 

Route 1, Box 84, Mineral, Virginia 23ll7 

4. OAT~ '-'"BIRT ... lot a,,, 1· s. SE ... 
(Ma .• .ia). yt.J · 

2-2-33 1 M 
6 NAME OF EMPLOYER 

Goodman Brothers Mine Rim, Virginia 22568 
!-·-------------------------·- ···----------------1 9 c ATE: OF FIRST VISIT (Mo.,doy, 9. DATE DISCHARGEO (Mo •• da).yr.J 10. WHO 4UTHORl2 e:o r REATMEh r? 

vr.J 4-29-79 . 
~------·~---------'--------------------.... --------------· _________ __, 

.. E:MP\..O'l'EE'S ACco ...... r OF HOW IN•URY OR EXPOSURE TO o::uPATIONA\.. OISE ASE: OCCul'· ~ED 

punctured his right hand working at the saw mill 
I 

11~ .. 
1-------------------------------------------~::...-.l.',.>:::=-- . : .;.. .. _ _,,_ ____ __, 

1:2. Fl.NOIN&;S UPON E>o.4MINATION llNC\..UOE RESUt..TS or- JC•RAVS .... ABORATOAV STUOIES, ETC. N "tEPA:01' .-!\lu ... ··~·~ AN 
C:JCISTING CONO.ITIC."S A;.oo ANY IO£~ARKS ANO REC0MM£ ... OATIONS ON TH&: PE VERSE OF THl~;;t"·Rrtr;1Vf 0 
right thenar spa~ infection 't~-;~;~ ... -~ ~ ::-. -·-··---·-···:·-... ':i. JUN 13 1979 

. i ;· ~ .. ! ·~·"t. : :.. '. ' . . 

t;:.·f '.~)>::. . ....- CPD INSURANCE 

U. DIAGNOSIS 

... same .as above 

'"·NATURE 01" TREATMENT 

t····,,.. •, -r:. 
"i ~\"f'. 

· --~ tml 
I. 81TU'.".'i;:'. >-'S 

o! NO 

i 
l 

16. ::..\TES O~ YOUR T,..;.- "'-;-. 
.... ENT t""\-, .. Joy.yr.J surgery- right thenar space infection-4-29-79 

dressing.change with further debridement and evacuation of pus an 4-29-79 150.00 
debridanent of superfical epithelial skin that: had sloughed -S-2 9 5-2-79 150.00 

_¢iebridement.._an.d dressin . . --A~i-1-'l·ImOO-eP.~RGE ( l~CA'OO\ HE! 
'." #AS EMPLOYEE HOSPITALIZED~ YESQN 

flf "Y,s." 1ri11e nam, ond address of 
_.hospital in it•,. 19> 

la. WERE X•f>A•S TAKEN~: YES 0 NO 

(If "Y<rs, •• .;iu<r tes,,li.. ;,. ,,.,,,. 12 J 

---- -----..... --
,":-?f 
:_Jjy --

.... '" ...... '" •DDRU>U, AND"' D•'E• o• ,. .. , ... _=~~ =o~u., OR D•NER ~o->o•• '°" '"" '~] 

WAS THERE DISA!'11..•TY FOR WORK? "·OAT: OISABll..ITY BEGAN I It. D .. T:: ABLE T<.. :~ETURN 'c • .:<re;: ABLE TO RET• •lN TC 
YV'I .. -, "y •• (/rfo day yr J ', TO .. aGHT WOHK (/rfo .. day,: '.;:, REGU!..AR WORK(Mo.day. ·= Y e:s ~NO u: ~•. a11s111•r .. • • 

... t ''·' : )It. 
?v·A.D.CJ -+ , 4-29..,.79 ! l deferred 

=======-------~ 
2 .. w11,,L n.i::RE ee: ,..;·~ ..... ANENT OEFECT, OR r:_A·c_,·AL OR HEA·c;-;,,~~•G.uREME;T? 0 YES 0 NO 

(I/ y,,, J,scrib, ""'"'"and""'"" of sam,, Estrmatr lass of /imct1011 in~·'•"">}. 

2~ NAME OF ATTENul ..... PHYSICIAN (T.,,p, or print) ! 23. AOORES:> iNu.,.bt!r and ""'t, city, si.~:t, zip r:o•ir) 

j U Va. Med. Center, Pri. Orth., Box 159 
Daniel N. Kulund, M._o_. ________ . ~lottesville, Vir inia 22908 

~~. I CERTIFY Tl"AT t ,_l::RSONALl..YtXAMINEO ,O.NO TREATEO THIS Pr ·a~NT· ;JATE OF THIS REP"RT 

SIGNATURFV~1.6:,.a.· .,,40~~ M.O 6-13-79 

COMPLETE THIS l!~PORT lf,;,\,EOIATH ·.' AFTER SHlNG PAt:EN"i FC~ ,·::E FIRST TJ;,~;; 
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DEPARTMENT OF ORTHOPEDICS AND REHA!HLITATION 

University of Virginia Medical Center' 

Ch"arlottesville, Virginia 22908 ~ 
Warren G. Stamp, M.D., Chairman 
Charles J, Frankel, M.D. 
M!chacl W. Hab1.a. ?.l.D. 

Robert E. McLaughlin, M.D. 
Michllel D. Sussman, M.D. 
Gwo-Jaw Wang, M.D. 
lUdiard Whitehill. M.D. 

Research Laboratory 

D:in.lel N. Kulund. M.D. 
Frank C. McCue, M.D. 

Colin A. McLaurin, Ph.D. 
Steven L Reger, Ph.D. 

October 11, 1979 

Bitwninous Insurance Companies 
8001 Franklin Farms Drive 
Suite 200. 
Box K-40 
Richmond, Virginia 23288 

Dear Sir: 

Re: Percell Tally 
UVA i84 .58 05 

This is an updated report on Mr. Percell Tally. Mr. Tally 
had a severe right hand infection. He received a splinter 
on the job and it worsened over a month and when I first 
saw him he had pus throughout his hand. I immediately . 
took him to the operating room and drained the pus and we· 
were able to save the hand but he has a marked limitation 
of functi9n of his index finger. Fortunately, his palm 
has healed in very well and he is doing fine with his work 
on his other fingers but this index finger is not moving well. 

Mr. Tally will never regain full function of that hand but 
he is now using a flexion strap that will gain some more 
index finger function. I am not able, as of yet, to give 
a disability rating as he is not achieved the maximum im
provement. He will not be able to go back to work yet but 
I'll advise you when I think he's ready to return. 

I've included a copy of his discharge summary and his operation notes. 
I 

(§jr~/~. 
Daniel N. Kulund, M. D. 
Assistant Professor 
Orthopedic Surgery and Health and 
Physical Education 

DNK/dly 

~ . 
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,\l 1-.! >l··. \I. Cl"~ 11-.R 

u C:Ji.11l<1ll('Willt-. \'iu~i11i;a '.!:.!!1(1~ 

· .. , dq•IH•llt''. XUl-!•:!1·11:.!ll. 

If< >SPIT,\I. I JIS( :1 L\R< :F. ~I ':\1~1.\R \' 

.•. \.\J·lf Ti1\.L;, ; ;.1..\:V.LI .• 

I II'-. l 1l_ 1 .'\cl. 8';-5H-0'.l 

..,LI~ \I< :F: :·tEDICH:E/t1RTHOPEDICS (f>n .r.1\" 

.\11\l.l~"-ll I:\ p \ 11 li-29-79 

lll"<:ll\1-:LI P·\11· 5_;22-79 
.. ------··:; 

:) .) )./ PRIMARY DISCHARGE nIAGNOSIS: 
1. lNfected right hand. 

ADDITIONAL DISCHARGE DIAGNOSES: 

OPERATIONS AND PROCEDURES: 
1. Excision and draina~e of right hnnd infection, 4-:?9-79. 
2. De·bridement 01nd dressing change in OR, 5-2-79, 5-7-79. 

HISTORY; TI1e padent is a 4n yc;u: old male whn hns splinter 
puncture at base of his right thuitlb web stntce. appro_ximately 
10 days prior to admission •. He saw his local medic.:al doctor 
5 days prior to admission because his hand •.-1as red nnd swollen 
and he was given prescription for Pen-Vee-K and wound was 
cleansed. He presented to the Emergency Room with ~ross 
infection of the thenar and mid-palm<lr space and question of 
dorsal space infection:-

PAST MEDICALIIISTORY: Negative. 

PHYSICAL EXAHlt'l';\'.TION: Showed ·a well developed, well nourished 
46 year old black male in moderate distress secondary to 
grossly swollen.and infected right hand. llead and neck ex~m 
was not'Uk'll except for very poor dentition. Neck was supple 
without nodes.· Chest was clear to A and P. Heart was regulc'.lr 
rhythm without murmurs •. Abdomen was benign. ·Extremities 
were normal except for his right upper extremity which showed 
tenosynovitis of · the dorsum of the right hand proxiMal to · 
the MP crease as well as J]ross swelling and · redness and· heat 
of palmar area most parti~ul<trly in the,nar midpalmar- area •.. 
There was small puncture wound at bnse of.palmar aspect of 
thumb in the web space and there was extruding pus from 
puncture wound. TI1ere were positive epitrochlear nodes 
and no axihl inguinal nodes. 

E (; :lil··, s 

c· .. ,,_1 .. ~ l~·, C: ~ 
o;(_· ,._, ., 

.• "' ; • . .. .-<.-.. 
e-; . . ..., ..., ~ 
'1 /, ; I _ .. '- _ ... -. ~ . 

HOSPITAL COURSE: Pati·ent was taken to Operat.ing Roo~---·· .4.~29.,,.. 79· .. ::··i, 
emergently at which time the web space was incised and ·. · ;~ 
Jtross infection was found 1n the thcnnr space· ;1t the base of· '.:~:I\ 
the inclex finger~ The hnnd wns ~lcv:itctl in Curtis h:t~ ni1cl .. 1 I 
patient was put on I.V. Kcflln. lie w.:1s on 5-2-7<J chnn1~r11_ti· .:.~1 1Jt;:! j 
to 1. 5 grams 'I. V. q. 4 hrs. nnd was- then t 
m.::iintnined on this thru the rcmnlnclcr of his hospi.tnli~ntfon · j 
until 5-17 nt which time h~ w:1s ch:tn1~cd t11 P.O. Kcfl<;!x. · llis _t 
hospital co.urse consisted of con tinue<.I elev at i..on .ind (.J(: .. • ... - · ... ·- ~:-:.:_.::...: :.::...... 
antibioti_cs, returned to operatinP. rooM 2· more tit!lCS for dchr.icle-
ment of wound and dressing chanr.cs with loss of skin at over 
the proximal phalanx: of right index finger. AftC?r second return 
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t:i\l\'l·.lt"( OF \"If{( ~l:'\I.\ 
·a :\IUH<:.\I. C:l·.Xll.R 

1, . . 
C:harlollt''i\·illc·. Vi1~i11i.1 :.!:.!!10:-) 

T1·lq•l1111it:: 801-!1:.!l-11:.!l I 

. 11< >0..,1 1 11':\ I. lll'\Cl L\RC :I-~ SI ':\nl. \ K\ 

.c·· 
>. \ \ 11 .{__ ALLY,. PER\.EU. 

111" 1< 11n '\n: ~4-s.q-05 
. . 

I.ii' ({\"IC .I·: MEDIC!NF./ORTHOrF.ntC!' 

.\l>\11"''' >'\I>.\ IF: ~-29-79. 

Pl...,1 .I I \I~! ;F fl\ 11· · 5-22. !9 
... -·---·---·-· - ···-I 

PAGE 2 
HOSPITAL COURSE CONTINUED: to OR on 7th of ~fay. the patient 
was begun on b.i.d. whirlpool and occupational thernpy and 
was t>laced in splint to. maintain ftP joints in flexion and his 
IP joints in extension and received range of motion therapy 
to all of the joints in his hand. The wound _cleilnP.d up nicely . 
and· although still open, began to look very p.ood and pnticnt 
was dischar~ed on 5-22=79 to-continue to the Ol,ltpatient whi.rl
pool therapy daily and occupation~! _tlierapy with range of· motion. 
It was noted while in the hospital that pntient had nn elev~ted 
blood pressure in the range of 150 - 180/90 - 110 <ind he wcu; 
put on a 4 gram sodium diet and started on Hydrochlorothiazide •. 

lNSTRUcnONS TO PATIENT: , · 
~. Medications: 

1. Hydrochlorothia:dde. 50 ·mas.· P .o. a. d. 
2.~. Phenaohen #3 for· oain. · 
3. Keflex,. 500.mgs. P.O. q.i.d. for infectiOn. 

B. He will continue Outpatient therat;Y and whi.f:'lpool nnd w:ts . 
given appointment co· return to see Dr.Kulund 1 \.:eek from 

.. date of discharge. 

'·-... . -=-~\_ t r~- . ·;..~-=-- . - 1 , ,, ,. . . I ,: .. c-
· - . ....,, \ ·>'"°-···'- - -·-: ....... ~~-,. ( ,. <-- l-·· .' I I·/ 
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SE'iERE RIGHT HAND tHFF.CTio:.;. rn~:0v.tn:r: TH8!.'.~ S!',\~!. 
A:·:D .nORSlt1·1 OF ttAUO \·:ITH BUTTON-IIOLF. Anscr.::s BET~·:EF.!: 

Tlil~ WDF'.X AND LONG HETACARPAI.S 

I ii•:"·':!',,,~ . DRl~~:;niG C!Ji\~r.r. WITlt F'Uil.THER DERRTD~tf.i·:"r AND F.VAC't'.A!I(':i ('T-" rt·s· A~m 
DF.r.1u.on-1r.:·:r OF . SUl'EP.r:'ICtAL EP'ITUF.LIAT. SK!!·! THAT jl,\!) SLOt:r:m:'> 

.\~FSrt li·."-1 \: C:T:}IERAI. MASK ·-
TJ:C!INI~T!E: · Hi th the rnr.:icnt in i;ut'ine rosition on o~ct:ntim~ t:'!ble l':'lc'"'r 
s.itisr:::-:tory r.!:'r.~r.nl mnsk. CJncRtheRi<i, the· rir.ht urro:-r e~trcr.:·i t'-" w:ls 
r>rcppc-d anc · d r:1ocd. in lt~'J:tl stet"ile fashion. fot" h::iitd ense. The. t·:dt::id< ~-:n~ 
c:·:rlor:-~t .1nd the-rt• wns noted to be pus in the ara::i .of the 'i~dc~: n~c! 

lo~;; r:~ t:ncnr~al dC'·~·ni · dc-c" ,'Jnd ther.c wns scr.ie suber.i thclial r~.!!'; c~tc:-n•:! ln~ 
:~r.c:-und tn th<- d~r~rnr.t o!" the hond ~nd up· ::ilon7, the h:t5c of tht:? pro:d::::i1 
VO lu r .1 adc~-: · f it!~Cr. . Thi.S i;urr,ic.nl incision for 'i?:';!i.T1:-!~C 't':":"" !': th<:"!l ·~:·:te~~ ·~d 
f'rom l:h! thcnar :':p::c:~· oround with nn uln11r hnsed fl~p acros~ the ?·it" Joi.nt "f 
the ind-:!:': fin~~~r O~] iqu~ly :?cross the. J"t"O:-till"::tl f'hnt::mr,cal Vol~-:'. sli:i!'!. 
Slinrp 1'.f.s~•"•.:tion ~·m!; -::irricd on dO' .. 'n to ~uhclcrrn."?l fnt or.ct <i-:..l :ius i!1 t!li!it 
area ~-:-~s ~:<f>rcs.::;P.d. Rl?culturcs ""·r.-rc taken ond ~en t for r.outi."c C m~~: S. 
~-.'ound. ~-.·:Js th':!n r.-oniousl~r 1.rri.r,.atccl wit-~ 3000 ccc-:. of norl?'al i;~l i.~c ~oluticr.. 
furth~r li~b!"].dt;::.xnt - 0 r d('~:i t:tl i?.Cd ti~SUC W:!.S donr.-. Tite t'CC('~~CS th:! t h~d 
'l::·~cn .<.!c-Yl"'.1or.cd ~·~o;>r".! rnc:kcd lC'<'~cly with lk-t:iclinc- j~,..c~:ttC'c! !·::--"nr.1.~!'"'.. 

_ Slcril ~! com;,rc·~i-: i vc h:incl dre~~in::; w.:is nppH.e-ri. TI1~ri:- ~·:ere nC' i.ntr.~<:''."'CT:tti-..·c 
co~l!c:ltions. Tlic p<iti.cnt w::s -returned to the. Recover~· Ro.,r.'. :i:'! :o;nti:-;f:tctt·:.·~·· 
~~ndi t .: l .. n. 

:__-__,·. 
. ~:::--:--0 . - """'.' 
. ;. : .... ~ :, 
\ i ·. \ . ·.= •. -.;: •. :. 

'. \ l 5 l.~l~ 

---·------· -----.----------~..,,~QC\ . 
\·:IT.T.1:\"l :·:E~·!E!Ir. :-1 • f'l. D:\lE ~I\.i\li:n · ,_, '·; \ 

~~~!~E:.:-r, m~Pi·.~.1:.:r.:rn- cff n~rttorr.nrr. SURGF.RY · . . \ .g~._L_·:.:·~~-~~ 
t': 5-'.':-i') 
T: 5-3-i<J 
CC: !'1-. ~:er.16th, n:-. C.ntf:'!';, Dr. Kulund 

,._ 

---· ...... _____ .... ·--·-··--·-----.... ~..,...-==·.,,,4":>1---- _n'l-'t 
""'."'Tr•• ••••• ····~· ,., y _
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t "l\'FRS·lTY OF \"lRCJi\"L-\ 

I IO'il'ITAI-~ 

Ol'ER:\Tl\"F. REPORT 

.\SSl~T.\~ I'-: 

I 

' 
TA~LF.Y, PERCELL 

lll~TORY l\0: 85-58-05 

A(:E: 

.SER \"IC:E: 

F.Rj Vv_. 3 . 

nxn: OF .SI "R<~ERY: 4-29-i9 

. I 

l'lq·)cJl'l· IUTl\"E lll.\C:~ClSIS: RICUT TitF.NAR. SPACE INFECTION 

• 
POST< >l'EIUTl\"F. lll.\C::'\OSIS: .... 

t H'ER.\TJ< >;-.;; .. 

... 
A:ULLARY BLOt:I< .. ----....... _ 

\:\E.STI IESIOl .OC ,l"\T: 

.. , . 

~RIEF HISTORY: This 46 year old mnle punctured the first web space of his right 
l~and ~orkini; in the sa:1 .. • mill where he is employed approximately 10 days .ago. 
A splinter of wood \!fas thought to enter the area of the first web· space just 
on the pnlcar si<le of the.web space. He presented to the Emerscncy Rcom.,;itli 
a swollen painful right hmid and obvious pus draining from the puncture ~ou~d. 

OPERATI'lE PROCEDURE: ··After satisfactory anesthesia with axill01ry bloc~ was 
administered, the right hand ~as prepped and draped in the usual sterile manner 
to the elbow. The arm was elevated <ltld the tourniquet inflated to 250 r.ims. . 
An incision was made in the palmar · flexion crease, beginning at the most r<ldial 
aspect of the mid-palmnr crease, carrying it down along the thenar eminence 
as 1.n a st.:indnrd carpal tunnel rel'!:ise incision. Immediately upon going thru 
subcutaneous tissue, a pus pockct.~as encountered and this was follow~d do~:n 
into the then:lr space. The thenar flap was elevated subcutaneously. The 
superficial pal:l:ilris.~as encountered and one brnnch of it ~ns sncrificed Bovi~-ing 
both sides. After thoroughly undermining the thenar flap and draining as r.ruch 
pus as could be obtained, the dorsal aspect of the first web space was explored 
by extending the incision proxi11U1lly along the index metacarpal •. This ~as curved 
down towards the base of the thumb and the adductor pollicis wns dissected free 
and. pus was found both surerficial µnd deep to the trans·J'erse hen.cl of the 
adductor pollicis. This space was similarly opened thorous;hly. Attention wns 
then tu~ned to the lumbrical can<lls going to the index finger. Pus ~as found 
aldng both canals going up into. the second ~"'cb sp<lcc on the pnlm<tr aspect. 
Because the t-issue around the med! Cln nerve and in the deep p<ll!r.llr space wa5 
found to be quite necrotic :lnd apparently grossly infected, ~n official c~rpal 
tunnel release w:ls done by carryins detv~ the incision along the thenar e~incnce 
all the t1ay· to the wrist cre<.'lse. ·.The transverse carpal ligament "''as then ident:i
f ied and rcleasecl using double sharp scissors. The median nerve was identifit?d anrl 
i,·as thou;ht to ba uninvolved in the septic process. The motor brnnch cf the ~edian 
nC't"Ve w:is not iclent i.fied, but was protected <lll <luring this release by ...-orki!tg 
on th~ ulnar aspect of tha nerve. After thoroughly releasing all of th~ thcn~r 
compart::tcnts and the lnmbrical can.'lls as noted J the entire· wound was then 
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P1\GE 2 
TALLEY, ·pf.RCE'LL 
uvu ss-sa ... os 
PROC:tDttRf. cmrTINt!ED: · thoroughly irrigotcd · wi.th 4 liters. of stcr.ilc snline 
ond the wound w~s p:ickcd ope:t usins a Betadine soaked Kerlix •. C9r1pr.es!';1"·e 
drc.ssini; w:is· pl:iccd on the hand and tourniquet \<UlS deflated cifter 45· ~fas. 
Esti:n:itcd "blood·loss was negligible •. Findings as noted in oper:itive procedure • 

.. 
.. 

.. 
.... 

·~. 

CHARLES E •• JOllNSTON l'H. D. . . 
_RESIDE4'iT ,DEPARTMENT OF OR.TllOPm>IC SURGERY 

C-i:.J :en 
D: 4-30-79 . · .. 

T: ·5-1-79 ... 
. ·CC: Dr. Johnston~· Dr-•.. Kulund 

. -: 

• : .... "--: ,...,.,.,...- -•Y' 

----·~~"'"""."'~--~,,_;. ________________ ,;,..._ ________________________ ..... ...;.. ____ ___ 
DANIEL KULUND, ~t. n. DATZ SIGNED 

-
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\Varttn G. Stamp, M.D .. Chairman 
Charles J. Frnnkcl, l\l.D •.. 

~ ; 
DEPARTMENT OF 0RTlH>:'f,DIC.5 AND REHABlLITATION 

•. I 

Unh·ersity of Virgini\. J\fctlical Center 

Charlottesville, Virginia 22908 

R~arch Laborntory 

lllichacl \V. H:il:ikala, l\f.D. 
Daniel N. Kulund, M.D. 

Robt"rt E. ~fcLaughlin, Jll.D. 
Mich:t.cl D; Sul'man, M.D. 
G•.-o·J:tw Wang, M.I>. 
Richard Whitehill, M.D. 

Colin A. P.ld.aurin·. I'h.D. 
--·- ·· ··-···· - •• ·· ·-· ·scC\·cn -.I. .. Reger, Pb.fl. ..----- ·-- ·-, ...... Frank C. JllcCuc, Jll.D. ,. / ., -- ' / ' 

N6vember 29, 197§ ' 

JC /Pt,2-1 - ·-z-f ~ 

( 

Department of Health, Education, 
Social Security Administration 
Washington, D. C. 

Dear Sir: · 

Re: 

1-f.ar.e ___ ~~ 

Percell Talley 
UVA ¥.84 58 05 

Mr. Perc·ell Talley is a 46 year old man who had a splinter 
in his right hand about six weeks before coming to the· 
University of Virginia Emergency Room. During that time 

.. :.a very serious infection set up in the hand which almo.st 
destroyed it. The infection contained white pus that went 
all around his palm and down into his index finger and his 
hand was swollen like a balloon and stiff. 

I brought Mr. Talley to the operating room and removed the 
large amount of pus from his palm and finger a'rea. After 
the operation his hand did well but of course he had a large 
wound. in· the palm and some loss of. skin on the index finger·. 

·-. 
I've seen Mr. Talley many times in the clinic and did changes 
of dressings and he now has a fully healed wound in the palm 
but his proximal interphalangeal joint that is the middle 
joint in the index finger is stiff. I do not expect him to 
achieve any further.motion in that index finger and I feel 
that this f incjer will keep him from doing the type of work 

) 

that he was doing which involves lifting and manipulations. 
I rate his disability as a permanent/partial.disability of 
25 percent of his hand. 

s~/2JMMJJ1 VVVf) I~ ~=- - -=~c 'i 

Daniel N. Kulund, M. D. 
Assistant Professor 
Orthopedic Surqery and Health 
Physical Education 

DNK/dly 

and 

, .... ' '·..;:. -~-
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I 
·, 

,··. 

: --r-·. 
· SURGERY CLINIC . 

··UNIVERSITY OF VIRGINIA HOSPITAL 
SICK CERTIFICATE 

I 

7At.c/ Date /62.f ?/?9 
~----u---;.-.-----~-

Address 
~----~----~~~--~~--~~--~~--. --~---, 

To whom it may concern: ' _.. .. . ......... _ ·,__ I 
I 

·-.1 
"i. 

This is to certify that the above patient was ·under my 
. I . 

p~of~ssional care from~-~~tl'_?_...9 ________________ ....._, ____ _ 

. Remarks: 

v.;.~ 

I 
/ 

I 

' 
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DEPA~fMENT OF ORTHOPEDICS AND REHABILITATION .. 

University of Virginia Medical Center [ ::2 - cJ ~ 
Charlottesville, Virginia 22908 . 

Warren G. Stamp, l\1.0.,. Chairman 
01arles j. Fr3nkel, M.D. 

Roben E. Mcl.aughlin, M.D. 
Michael D. Sussman, M.D. 
Gwo-jaw Wang, M.D. 
Richard Whitehill. '.\1.0. 

Research Laboratory 

Daniel N. Kulund, M.D. Coling A. Mcl.3urin. Ph.D. 
StC\"m I Rega-, Ph.D. Frank C. McCue. l\l.D. 

(. 

December 16, 1980 

Mr. Henry Brown 
Bituminous Insurance Company 
8001 Franklin Farms Drive 
Suite 200 
Box K-40 
Richmond, Virginia 

Dear Mr. Brown: 

RE: Percell Tally 
UVA #84 58 05 

Mr. Percell Tally had a splinter enter his right hand 
on the job in the sawmill, back in October of 1979. I saw 
him about six weeks after the injury occurred, and during 
the time, a very serious infection set up in his hand, which 
almost destroyed it.. The infection contained white pus that 
went all around his palm and down into his index finger, and 
his hand was swollen like a balloon and stiff. · 

. I brought Mr. Tally to the operating room and removed 
a large amount of ·pus from his palm and finger area. Luckily, 
we were able to save his hand, but he, of course, had a large 
wound in his palm and some loss of skin on the index finger. 

His palm wound is now fully healed, but his proximal 
interphalangeal joint, that is the middle joint in the index 
finger, is stiff. I do not expect him to achieve any further 
motion in the index finger, and I feel that his finger will 
'keep him from doing the type of woi;:.k that he was doing at the 
sawmill, which involves lifting and manipulations. I have rated 
his disability as a permanent partial disability of 25 percent 
of his hand. 

Although Mr. Tally cannot return to his old job at the 
sawmill, he can certainly do any job that does not involve.the .use 
of two good hands. I would not want his ha~<?;- ~ft.h_ pthe finger 
sticking out near any machinery, or in work i"that would involve 
carrying objects of over ten pounds with bot'h~· .. :nands, pushing, 
pulling or climbing. .1 '.l""'.l oi:c 1 P't 1.·:.°. . l --- ..... 

DNK: jgc 

®c~:~·~ 
Daniel N. Kulund, MD 
Assistant Professor 
Orthopedic Surgery, Health 
and Physical Education 

C:16 
cc: Goodwin Brothers Lumber Company, Mine Run, Virginia 
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Opinion by TALTON, 
Deputy Commissioner 

.· . 
. . 

·, 

. ~. : :.~ . : . 

. :· 

Hearing before Depµty Commissioner TALTON at Orange, Virginia, on 
December 22 '· 1980. 

This ca,se is before us on the application of the claimant, filed 

October 24, 1980, by counsel, on ground of change in condition alleging 

that the employee continues to be unable to perform his regular work. 

Weekly compensation benefits for permanent partial incapacity have been 

paid through October 11, 1980. 

The claim is defended on the grounds that the employee has refused 

an offer of ~elective work. 

Mr. Talley's regular job was that of a laborer and the October 16, 
..... ~ .·.·• 

1980 report of Dr. Daniel N. Kulund, Assistant Professo.r of Orthopedf.c·:···.( 
. : .. ~ "':y ... ~·~·. ·:~ 

Surgery, Heal.th and Physican Education, with the University of Virgini~:·>,::, 
. . · .. ···:- · .. ".< ~:·: 

clearly establishes that the employee is unable to engage in his. ·previous 

occupation at the ~awmill. 

Although the employer has offered the claimant work driving a short 

bed dump truck and performing other clean up activities, Dr. Kulund has 

not been provided with a detailed job description for his review and 

approval. It may well be that the physi~ian would not permit Mr. Talley 

to pe·rform this work and the Commission cannot find that the defendants 
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have persuasively establ~shed a definite refusal of an offer of selective 

work within the claimant's physical capabilities. 

A finding is made that the claimant continues to be incapacitated 

for his regular occupation from October 12, 1980 to the present and 

continuing. 

An award will be entered accordingly. 
·. ' 

AWARD 
.. -.. 

. - ·. ·_:. :··.~·.·""' -

An award is hereby entered on behalf of the claimant against the 

defendants at the rate of $80.00 per week beginning October 12, 1980, to 

continue during temporary t_otal incapacity. From accrued compensation 

the sum of $300.00 shall be deducted and paid to attorney Peter M. 

Sweeny for legal services rendered to Mr. Talley. 

The case is ordered removed from the hearing docket.· 



. ' "'(··· 

NATHANIEL S. NEWMAN 
ROBERT C. METCALF 

NEWMAN&. MET.CALF 
ATTORNEYS AT LAW 

5911 WEST BROAD STREET 

RICHMOND. VIRGINIA 23230 

TELEPHONE 804-285·9078 

January 5, 1981 

INDUSTRIAL COMMISSION OF VIRGINIA 
Post Office Box 1794 
Richmond, Virginia 23214 

Re: Claim No. 627-248 
Percell Talley vs. 
Goodwin Brothers Lumber Co. 

Gentlemen: 

MAILING ADDRESS: 
POST OFFICE BOX 8661. . 

RICHMOND. VIRGINIA 2322S 

This off ice represents the employer and insurance car
rier in the above styled matter •. Please consider this 
a request for review before the Full Commission of the 
opinion by Deputy Commissioner Talton dated December 
31, 1980. 

C,~ 1 Thank you for your cooperation. 
~~~~ 
I.~· d·ti-61. 

-·· ~ Please send a copy of the transcript to this off ice. 

I~ J<t31~0 
l,. 0 JI ' pc•--q.v~ · 
L)~·' 1 \} (Y) PH 

RCM:sbd 

very t:r.uly, 

__.._.__..11. C·"-""""'"' -

CC: Peter M. Sweeny, Esquire CJ 



TELEPHONE 1 SH-SI.st 
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-., .. \, .. , .. ,,.I"'I.. 

l'. ;• ( !·. · J : : \ \ . i ,, i 
~ '-/ J.... . ..' ., , 

11 i> ,--·,-;-·r ,_ .. I)~., 
, ) ·! \ , ,' i '_l "'\ 
L - - '· '-·· - .. ., . \. . 

!\OUCH t\Nll DIZE~SED LU~IBER 

No. 2 C01v1MON AND UETTEi\. 

MINE RUN, VlRGlNIA 22568 

lJoar Purcoll, 

\io W'lClorutnr.tl tho JJoctor ha.o cu.lvi:.cd thu.t you. :ire c.blo to rotu.rn 
to work, prov .!.tlin{: you do not cot your bacl !'inccr nc:J.:" r.nchinc:i tho. t. 
will injuro it, not. ~t noro tha.n 10 lbo. amJ. tlo not do any 
pwJhint:, pulli."1« or cl.iI:binc. 

Plon:le report to \.'01·k l"ridr.,y·, Docc."ll>or 19, l 'X~ l\ t 3; 00 1\.H • . 
Wo 'Will p~ you $J.10 por hcmi:- for a 40 hour wcok. Your <luUo:J 
will bo clca:tlne up and drivi.l~ n ~hort bod du.~p truck in thio 
area.. You vill not lw.vo to puah, pull or clmb or li..tt cr;or 
10 lb:J, mitl '.IQ do not wnt you to put :rour bad hmld near oirJ· 
ll140hinas tbnt \Jould. pocai~ injuro your lul:ld. 

Sincorcly, 

ClJOD'JIIl DHO~. LU:-:nt;R CO. 
/ ,,., ..,j/; , . 
w. \..,/. ";::;;;""-.~-c "'<-< ..... 

--. W. T. Coociwin r· 

CCI lI. D. Brow-Ditum1n1oua In.:J. Co. 

. . • .• ' . . I 
r. ,-· ..... · 'i . .... J • •• : ,· •• 

•I I "·' .• .. I - \ t, • '"" .. , \ I-._. t 
t::· ~:. ~. ' . . . . . . ~____;.-..-· ... . _____ .,.. __ 

L---



INDUSTRIAL ·coMN\iSSION OF VtRGiNIA 
P. o. Sox 1794 

Richmond, Virginia 23214 

EMPLOYER'S NOTICE OF APPLICATION FOR HEARING 

FROM: Bituminous Casualty dorporation 
Employer I Insurance Carrier 

v--· 
I. C. File No. 627-248 

TO: ___ Purc ___ e_ll __ T_all-=-_ey~---------------
Employee 

Rt. l 
Mineral, Virginia 

Address 

Date: 2/l.7/81 

You are hereby notified that workmen's compensation payments will be suspended on the date through which compensation 
has been paid as indicated below. if approved by the Industrial Commission for the following reason: 

Kuland fl] Report of Dr. __________ t.o the effect you were able to: 

a. return to your regular employment on _________ _ 

b. return to light work on_· _12_./_l.6__._/_8_0 ______ , which was 
was offered to you and refused without justification. 

[Copy of this medical report is attached for 
your information] 

[2] You returned to [light-regular] work on __________ _,. 
an average weekly wage of $ ________ _ 

(3] Failure to report to Or. ___________ tor medical examination on __________________________ __ 

[ 41 Other [complete details and documentary evidence]: ______________ _ 

To Employee: Any statement or evidence you wish to present to the Industrial Commission in opposition to this application should be 
filed in writing with the Commission on or before fifteen [ 15] days from the date of this application, as indicated below. The 
Commission will then determine whether or not payments should be suspended. . 

If the Comm'ission determines from the preliminary evidence that payments should not be suspended, you will continue to 
receive your regular compensation payments. · 

If the Commission determines from the preliminary evidence that payments should be suspened, you will receive- notice ot the· 
date, time, and plate of hearing. Following a hearing the Commission will then determine whether or not payments should .be . · 
terminated. · 

Compensation has been paid through _____ 1_0_/_12_/_80 __ . __ 

at the rate of S l.6o • OO per week. 

04:1 



CERTIFICATE 

I hereby certify that the statements set out herein are true and ;orrect to the best of my knowledge and that a copy of th~ 
foregoing notice and app.ilication . for hearing, together with suppo ing documental'J evidence, was mailed to the em~yee at e . 

_iabove address and to the Industrial Commission of Virginia on l. 7 . , 19 "TI · 

Date of Application: .,_ (! 7 I r I . ~· • 
I I . ~ 

</l. 

Applicant· ~ v r 
Subscribed and sworn to before me this 17uldoy of r~b~ry , 19 

3 
I n /l.. ........~·· .. ~. v \{'~ 

My commission expires k -,s- - 3"3 ~ c_. _ Q ()~ - 7 
Notary ,, .• : .... 

cc: Claimant 
cc: Insured 3 '{ R. c. Metcalf 

.•. 
cc: - .. ... 
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G 0 (jt. , \ \ ,, , r r, \ 
LJ Y' ~ 

ROUGH AN!I DI\ESSED LU~dBER 

TELErHONE1 UH~I No. 2 C0~1MON A~D BETTER 

-

MINE RUN, VIRGINIA 22.568 

IDoa.r Purcoll, 

\lo tmdor:lt11r.d tho JJoctor hew· atlvi~c<i thu.t you :i.ro able to i·oturn 
lo .. :ork, pruv..!.uinc you do not t:ot. yo~1r hacl .fl .• "l(!cr nca.r r..:ichino:i tba.t. 
will injure it, not. l.tft r..oro thn."l 10 loo. a.oU <lo not uo o.ny 
puahlnt:, pulJ.ir18 or cllcbinc. · 

Plo::t:Jo l'Opo1·t to \.'Ol"k l"ridf'.J", Docc.":lbar 19, l')'.n nt 8;00 J,.H. 
Wo vill pey you .S.J.10 por hour 1'or a. 40 hour wcok. Youi· <luUo:l 
\/ill bo clca:lin£: up ani.l drivill[; n ~hort. bod du.~p truck in thia -
area.. You v1ll not h.o.vo·to puoh, pull or cl.iob or lirt ovor 
10 lb:J,, lU'ltl ~o do not \lll.llt you to ;mt ;:tour botl hruid near ruv 
m.o.china.s tha.t \loulcl pocoibly injuro your M.."ld.. 

Sincorcly, 

cooD.1I11 nno:;. LU:-!J.!;1' co • 
. ._ 

cca lI. D. Bro·.m-Dit.inn1nfow:s w. 

. - . . . •. · 'T: ~:,i :. : : •. . l 
~\ I '..I '•" \I ~ l L-. ,,. • _., ,.,. 

t 
....... •. . ·, .. •. ._ __ .. .. 

··. ,,, .... ~---.. -----
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ELEPHONE: 85+-5561 

•GOODWIN. BROTHERS 
DEALERS AND MANUFACTURERS 

ROUGH AND DRESSED LUMBER 

No. 2 COMMON AND BEITER . 

MINE RUN, VIRGINIA 22568 

Mt-. Purcell Tallq 
Rt. 1, Box 84, 
Mineral, Va. 2.3117 

Dear Purcell, 

Dece;nber 16, 1980 

we.understand the Doctor has advised that you a.re abla to 
return to vork, providing you do not get you:r bad £1ngar naar 
machines that will injure it, not lif't more than 10 lbs. and do 
not do any pushing, puJHng or climbing. 

Please report to vork Friday, December 191 1980 at 8;~0 A.M. 
We will. P8\V' 7011 $.3.10 per hour £or a 40 hour week. Your duties 
will be cleaning up and driving a short bed dump truck in this 
area. You will. not have to push, pull or climb or lift over 
10 lbs. and we do not want you to put ~ bad hand near an;r 
machines that would possibq injure your band. ·- · _: · . . 

- . ~ 
Sincerely, . j[h~~ :;·:,~ ·.:..-.~ '.; '.·/)_'.::-;Tffj/ 

· GOOIJ.1lll BROS./LUMBElt...CO~,. :y /' 
7 .~ .; '~ 7:~q1 ·:"ill" .i 

/tu~ T-~;i.,,~-: . . I 
Y T Goodwin .. ··-... ,..._ . . . . ·· .. --. 

WTG:.f's 
CC: H. B. Brown- Bituminious Ins. Co. 

2/1.3/81 

Purcell, 

This job offer is stilJ. open, upon receipt of this letter. 

.L/-0 , l ·--r- . 1 ..... 
Sincerel~y 
{./.._(.·.·--:- -~ 04~hoodwin bar~ 



--·---------------------

lJr:·.-.'it_!:'-;1-:..:1 lll· ();-~:!iil 1•11 ~,\:'I.I> l~!·ll\i~ii.ll) .. ':1:.'. 

(__ I '111\t'l'll\ .. 1 I I 1111.1 .\I·"" .ti ( ··111··1 ( 

\\'.11 1 •·n .<;. ~t.unp ~111 .• t;J,,.,,,,.,,,, 
C:h;ult·• .J Fi.111L.-J .• ;\1-U.· 

K1•l• 11 I ,\l.1--u11:lil111. \I U 

~1 .. h.1d JI '''''"'·'" ~I I• 
·f\.t·"-.. ?t I .• 1 ... ''''" 

ll.1111rl N. l..11l1111d.M.U.· 
• •'"' J,lh \\ .uu:. \I I\ ( ·•1111 • \ \t. t n11 •' t'h I' 

~Cf"\fll-. H.•t:1·1. f'h ,, 1'1;mk c:. M1C:ur, !'tl.O. Uu h.1ul \\ lu1dull. ~I 11 

·~-:.-: 

: ~: .. 

-. 

, ................... ~ ... -. 
Dear Mr. Brown: · 

! 

Percell 'l'ally 
UV A i 8 4· 5 8 0 ~, 

Mr./ Percell T~lly had ..1 splinter enter hifi right hand 
on the job in the .sawmill, b..lck in Octobct:' of l9i9. I saw 
him about six weeks at:ter the injury occurred, and during 
the time, a very serious infection set up in his hand, which 
almost destroyed it. The infect.ion <.:antaincd white -pus th.:t"t 
went all around his palm and down into his index finger, und 
his -band was swollen like a b~lloon and stiff. 

I brought ·Mr. Tally to the open1 tinct r.oom and· removed 
u large amount of pus from his palm .1nd f ingcr nren. Lucki 1 y, 
we were able to save his hand, but: he, of course, had a ,lar9e 
wound in his palm and·som~ loss of skin on the index fing~r. 

Uis palm wound is now fully healed, but his proximal 
interphalangeal joint, th<tt is the m.iddlc joinL .in the i1~dex 
finger., is stiff. I do not. e~pect him to achieve any further 
motion in the index finger, and I fcc-1 that his finc;cr will 
keep him from doin<J the type ·of wot'k ·that he was do.i.nq at the 
sawmill, which involves lifting and 111an i pulu ti ons. T have rated 
his disability as a permanent partial disahil.ity of 25 percent 
of his hand~ · . . 

Althouqh Mr. Tally cannot return to· his old job at the 
·sawmill, he can certuinly do any job that: d9es not involve th~ use 
of two good hund:-;. r would not want his hnnd with the fin9er 
stickin9 out ner1r nny machinery, or in work ~that would :involve 
carrying objects of ov~1· ten pounds with both hands, pu~hin9, 
pulling or climl>in<J. 1 ... or.r· 1 r· 

' ... v - .. 
i 
; 

Si UCl?l"l"' l Y 1 

®tit£~;iw> 
· D.1nicl N. Kulun.:i, MD 
J\s~:.ista11t Professor 
Orthopedic Sur~~·ry, Hralth 
and Physi~al Education 

.. 

Mine Run, Virginia 
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DISTRICT OF COL.UMBIA 

LEE C.ASHCRAF'T 
MARTIN E.GEREL 
LEONARO ,J. RALSTON, .JR. 
LAWRENCE .J. PASCAL 
.JAMES A. MANNINO 
THOMAS F'. SANTER 
.J. HUNT BRASF'IELO 
MARK L. SCHAF'F'!i=R 
ROBERT 9.AOAMS 
WAYNE M. MANSULLA 
.JAMES F'. GREEN 

. WILUAM F". MULRONEY 
DAVID M. L..CIVITA 
ALLEN ,J. LOWE 
PETER M. SWEENY 
TIMOTHY F". lC. Cl.EARY 
ROBERT G. SAMET 
WILLIAM C. BURGY 
PATRICK S. GUILF'OYLE 
KEVIN B. BYRO 
MICHAEL H. FELDMAN 
MICHAEi. V. KOWAi.SKi 
KARI. N. MARSHALL 
ROBERT A. TAYLOR, .JR. 

ASHCRAFT & GEREL 
ATTORNEYS A.."'ID COUNSELLORS AT LAW 

SUITE 220 

4660 KENMORE AVENUE 

ALEXANDRIA., Vi:RGIN:IA. 22304 

(703) 751-7400 

ROCKVILLE. MO. 208S2 
SUITE 1002 

ONE CENTRAi. PLAZA 
11300 ROCKVILLE PIKE 

(301) 770-3737 

I.ANDOVER, MD. 20785 
METRO 400 BLDG. 

4301 GARDEN CITY DRIVE 

(301) .;;;:8400 

WASHINGTON, O. C. ZOD36 
SUITE 700 

2000 L STREET, N. W •. 
(202) 7B3-6400 

BAI.TIM ORE, MD. 21202 
SUITE SOS 

10 EAST BALTIMORE STREET 

(301) 539•t122 

February 20, 1981 

Department of Workmenis Compensation 
Industrial Commi:ssi·on of Virginia 
Richmond, Virginia 23214 

RE: Purcell Talley v, Goodwin Brothers 
r. C, File No: 627~248 

Gentlemen: 

MARY LANO 

MARTIN E.GEREL 
LEONARD .J. RALSTON,.JR. 
THOMAS F'. SANTER 
MARK L. SCHAF'F'ER 
ROBERT G. SAMET 
DAVID M. L.-.CIVITA 
Al.LEN ,J. LOWE 
PETER T. NICHOLL 
.JOHN E. SUTTER 
MICHAEL H. F'ELDMAN 
CLIF'F'ORO a. SOBIN 
BARRY M. CHASEN 
ALAN a. GROSS 

VIRGINIA 

LEE C. ASHCRAFT 
LAWRENCE .J. PASCAi. 
.J. HUNT BRASll'IELD 
PETER M. SWEENY . 
WAYNE M. MANSULLA 
BARRY A.STIEF"EL 
MARKT. OALY,.JR. 
.JULIA H. BUTLER 

I received today an Emp.loyer•s Notice of Application for 
Hearing. This case is presently pending upon review. currently 
scheduled for March 6, 1981. Tue review has been requested by 
the employer in this case. The review involves the very sub
ject which the employer's Notice of Application for Hearing re-
cently filed attempts to address. · · 

In addition to the above stated reasons, the Application·. 
is defective for two other reasons: c·ompensation has not beev 
paid through the date of filing of the Application, nor the date 
of the alleged refusal of selective employment; the Application 
is not signed and has been notarized in blank. 

I respectfully request that this Application be denied as 
being improper.in form as well as subject to a pending review. 

PMS:jlb 

cc: Robert c. Metcalf, Esquire 
Bituminous Insurance Company 
Mr. Percell Talley 
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i;'·iOUSTRIAL CCMMi5510N OF VrRGIN1A 
P. 0. Box 1794 

Richmond, Virginia 23214 

EMPLOYER'S NOTICE OF APPLICATION FOR HEARING 

FROM: __ B_i_t_umi_n_o_u_s_c_a._s_u_a.1_t_y_c_o_rp_ora_t_:1:_o_n_ 
Emplo7er/lnsurance Carrier 

TO: Purcell Talley 
~-Rt-:--.-

1
---~E~m~pl-~-ee _____ --:z._\~\....,,,.......\-

Mineral, Vi'rginia v ~ 
Address 

I. C. file No. 627-248 

Date: __ 2_,,/_2__:;4/_8_1 __ 

You are hereby notified that workmen's compensation payments will be suspended on the date through which compensation 
has been paid as indicated below. if approved .bY the Industrial Commission for the following reason: 

[1] Report of Dr._K_ul_a_n_d _______ to the effect you were able to: 

a. retum to your regular employment on ___________ _ 

b. return to light work on_12_/_l_6_/_80 _______ , which was 
was offered to you and refused without justification. 

[Copy of this medical report is attached for 
your information] 

,.~ii~, 
<~ ~ !~ ~ J~·/g ~vl 

·~ .,J '\.V ·~ !;» 
[2] You returned to flight-regular] work on ___________ t ~ ~<S' ~~if U1 

an average weekly wage of $ ~ /.Y~ ~~if~ 5?J 
~ ~v~ .... ~ Q'.> 

[3] Failure to report to Dr. ___________ for medical examination op T ~ ·~ ~l:o 
on ~~ ~ 

.9/ G!Pl t.i "'l\'\ 
[4] Other f ~omplete details and documentary evidence]: ________ _ 

To Employee: Any statement or evidence you wish to present to the Industrial Commission in opposition to this application should be 
filed in writing with the Commission on or before fifteen [15] days from the date of this application, as indicated below. The 
Commission will then determine whether or not payments should be suspended. 

If the Commission determines from the preliminary evidence that payments should not be suspended, you will continue to 
receive your regular compensation payments. 

If the Commission determines from the preliminary evidence that payments should be suspened, you will receive notice of the 
date, time, and place of h,earing. Following a hearing the Commission will then determine whether or not payments should be 
terminated. 

Compensation has been paid through __ 1_0...:../_12.....:..../_80 _____ _ 

at the rate of s160.oo per week. 
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CERTIFICATE 

I hereby certify thatth.e statements set out herein are true and correct to the best of my knowledge and that a copy of the 
foregoing notice and appilication for hearing, together with supporting documentary evidence, was mailed to the employee at the 

• above address and to the Industrial Commission of Virginia on 2/24 , 19 Bl · 

Date of Application: _ _.,2y.../ .... 24.....,/.....,8,...l.__ _____ _ 

Subscribed and sworn to before me thisM7". day of reh,... "'e. ... j, 

My commission expires : ca - ,._ !l :?> 

cc : Claimant ; · 
cc: R. C. Metcalf 
cc: P. M. Sweeny 

' 

~.~(~) 
S ;&.,-.~~..,_I~ e:"f, 

Applicant 

I 19 8( 

Gf =d_.. c ' 13~ 
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TELEPHONE: 8Si·SS61 

·. 

GOODWIN BROTHERS 
DEALERS AND MANl)FACTURERS 

ROUGH AND DRESSED LUMBER 

No. 2 COMMON AND BEITER 

MINE RUN, VIRGINIA 22568 

·· Hr. Purcell Tal.197 
Rt. 1, Box 841 
Mineral, Va. 23117 · 

Dear Purcell, 

December 16, 1 980 

Wo understand the Doctor has El.dvised that you are abla to 
return to work, prov!Uing you do not get your bad finger naar 
machines that will injure it, .not lift more than 10 lbs. and do 
not do any pushing, pulling or climbing. · 

. Please report to vork .l!.;riday, December 19, 1980 at 8;~0 A.M. 
We will pa.v you $3.10 per hour !or a 40 hour weak. Your duties 
vill. be cleaning up and drivir..g a short bed dump truck in this 

· area. You will not have to push, pull or climb or lii't over 
10 lbs. and we do not vent you to put your bad hand near EJXly 
machines ~at would possibly injure your hand. • ~·.: · . . 

.. · 

,rt:;\':~·::~ i '" .;· ... · I;:·.,;:·;""~--
: l/:~ :·~ ... ~ · .. ~-··.···::/~: !;~~·~:~,:~:F~~ i Sincerely', 
;-,:_. :., . _, : ~,:ii~/ 
I . - . • • .. ' ~ 

GOOlJ.IDl BROS. /LUl1BER:..COi. • . "! ~.i;: 
I . ,, 7.:-,.17 ~·-·~·I . . ·~ i • I • 

~~--.·-... .... •' 

. ·.: ~~:· .. 

: . ·--rt,.._:'" 
. 1.•· .. 

;/11---- £/, r:"·;·. ._ - I 
l:/t,,v. I .. g 7t-~~.·.· __ !';;:..,... ':·-; t (Ci 

- .... "·i .~ ·;· W. T. Good.Yin ---- •. . . . :. .. t 

WTG:fs .A(~O'Jtj··~ 
CC:· H., B. Brown- Bituminious Ins. Co. /<§-:,-v· . .._,, /:J ._? °>?~ 

f.r:\J ~ . ·;,J ./.f J1 ()'1 

\
~ ,,~ ·":: ~ ~-"> -1 
~ - ... ,,_ !;:: ~ 
~ ~ !~- r &" ;.~ CC 
<';I l.i.../ (} .. ·~ co) 

2/13/81\S:!. bt -? = ~ \<a. t;? & Q ,'~ ~ 
"'61 ~ (' 1>" ~~1,v\:J. 

~his job o££er ia still open, upon receipt 0£ this letter. 

Purcell, 

t-t Sin~~::'=y, U ~ 
L1_/' ~. ~~L-6.._ 

if49Goorh:in Llirnbcr Corp. 

_, 
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.. 

··-

TELErHONE1 IH·H41 

..... 

No. 2 Cl>l-1~\UN 1\NO l.ll:TTER 

MINE RUN, V!H.GINIA Zl.568 

Hr. Purcoll TOllay 
nt. 11 Hinoral, Va. • .2Jl17 

Door l>urcoll, 

\to wldor:;tm.U tho JJoctor ha.c cul·rl:.c<.i thu.t you a.ro a.blo to i·at.m·n 
t..o work, pNvl<.linc you clo not £:ot. your 1.Jml !'inccr nco.r x=::i.chinc:i that 
will injuro it, not. 1£..i.'t r.:ora than· 10 lb:J. OJJd do not. uo any 
pUDhinl,;, Pullin« or cliobinc • 

. Plon:io 1~opo1·t to \.'Ol'k 1''i·idl'.J,., Docc.":luor 19, 1'):30 nt 8;00 : •• H. 
Wo \.:ill pn,y you ~J.10 por hour for a .~o hour i.:cok. Your tlut.lo:l 
\Jill bo cloa:ti.~ up ani.l drivi;~; n Dho.:-t bod <llL>:!;> truck in thiil 
o.rca.. You vill not ho.va to paoh, pull 01• cl.iDb or li..ct a-.:or-
10 lb:J, DJ'lll '.IU do not \lllllt you to put ;rour bai:l hruJd nco.r o...v 
IM.ohina:J thD.t. Yould po~aibly in.juro your lumd. ~ 

.·. 

Si.ncoroly / 

COOlJ.Jill DliO~. LU:.!Ulm CO • 

~. 07. ~J-•• "t' ,1~ .~ 
W. T. Coociwin r· 

~•:'I t • " 

:-·-< ... ~.::--.' ... ;;..:, ·'' VJ:Qi.!'.:s 

. oca n, n. Bro·.m.-ll1.t.um1n:towj L:i::i. Co. 

. ' -·· ••.•tt.•·::.·:.:·. ·.. I 
~i \ I.)"•' I \I• l L-~ ···•fl'\,....,. 
t .... '.. . .... .-.---··· L.--·· -···_:..-------·-__. 



\ 
...... ( i. ,, ........ ~· I> .• c;Juurm1u1 

"''"' .I Fr .... ~ ..i .. :II I>.· 
1wl N. i.uh1111I, M.U. 
uk C. Mc Cur, M.U. 

Kt•I" 11 I ,\I. I ·11u:hlu1. \I II 
.\S11 h.u·I It ,., .. , .. ,, .. , \I I• 
• • ._,, J.n .. \\ ·••n~. \I I\ 
Uk h.1ul \\ 1,11 .. 11111 .. \I II 

·-· 
December 16 , 19 8 O .. -----::-:.:.;-;;:~i;;;:F·: i \ 

\ 
-· f ._.,.,,,_j\~ •.• •• ·I\._ •• \,,• 

,_ ....... ,. ;J': ....... ·.,, ·,' ·.··:. • • • 1' • . ,~ ... ··: :~ "'·.·•J ''· .,. -~ 

Mr. Henry Bro· .. m . \W,{):.:'·.:~.)·.;::."'· ... ·:.·::··rf} \ 
Di tuminous Insuru.nce (.;ompan'(i:_\ . FE.B \1 1~~1 i 
8001 Franklin Farms Drive \ . \ 
Suite 200 • ~".. ·~·(\~(~~_!~;j \ 

40 
.. ~·\\~-~,, ... · , .. •. Box K- · ~ . · .... •·.·.-:·. · ,; -~~.: ---•C1-i'L ........... ,,, I ..,_ • ..., 

Richmond, v irg inia . ,,. " · ---~--
....... ""' ..... ~ ..•.. ~ ... 

Dear Mr. Brown: · 
! 

·f\.1·w·.. !• I ·'••• •"'" 

( ....... \ ' '·' lhl ...... ,, 

,!'\,,.,, ... I It· ,~1·1. l'h 11 

Pcrcel 1 'l'al 1 y 
UV A i 8 4· 5 8 0 ~ 

Mr./ Percell Tnlly hnd ~splinter enter.hiR riryht hnnd 
on thC! job in the sawmill, b..1ck in Octobci:- of l9i9. I saw 
him about six weeks after the injury occurred~ and during 
the tim~, a very serious infection set up in hi::; hand, which 
almost destroyed it. The infection L·antaincd white pus th.:i"t" 
went all around his palm and down into hi::; index finger, nnd 
his-band was swollen like a b«lloon ind stiff. 

I brought Mr. Tally to the opcn1 tin<t r.oom and· removed 
a large amount of pus from his palm ;1nd f ingcr are«. Lucki 1 y, 
we were able to save his h~ndi but he, of course, h~d a~arge 
wound in his palm and·som~ loss of skin on the index fing~r. 

llis palm wound is now fully healed, bnt his proximal 
interphalangC!al joint, thn t is tlu~ m.i ddlc join l .in the index 
finger, is stiff. I do ne>t. t?~pect him to achieve any further 
motion in the index finger, and r fc~l that his finqer will 
keep him from doing the type of work.that he was do.inq at thl! 
sawmill, which involves lifting.and. manipulntions. T have rated 
his disability as a permanent partial disability ot 25 percent 
of his hand. 

Althouqh Mr. Tally cannot return to· his old job at the 
sawmill, he can certainly do any job th.:it d9es not involve the use 
of two good hnntis. r would not ,,,ant his hnnd with the fin9e.r 
sticking ouit nenr nny machinery, or in work ;that would i n~·o l ve 
carrying objects of ovtff ten p<.>unds with both hands, pu~htn'3, 
pulling or climbinq. ,.. . 1 1 ., l nc~rl"' y, 

® flJ;vwdL: ~wi> 

DNK:jcrc 
cc: Goodwin 



DISTRICT OF COLUMBIA 

LEE C, ASHCRA,-T _ 
MARTIN E.GEREL 
LEONARD J, RALSTON, JR. 

. LAWRENCE J, PASCAL 
JAMES A. MANNINO 
THOMAS F". SANTER 
J, HUNT BRASFIELD 
MARK L. SCHA,-F"ER 
ROBERT B.ADAMS 
WAYNE M. MANSULLA 
JAMES F". GREEN 
WILUAM F", MULRONEY 
DAVID M. L•CIVITA 
ALLEN J. LOWE 
PETER M. SWEENY 
TIMOTHY F'. X. CLEARY 

.ROBERT G. SAMET 
WILLIAM C. BURGY 

•' PATRICK S. GUIL,-OYLIC 
KEVIN B. BYRO 
MICHAEL H, ,-£LOMAN . 
MICHAEL V. KOWALSKI 
KARL N. MARSHALi. 
ROBERT A. TAYLOR, .JR. 

ASHCRAFT & GEREL. 
AITo:&NEYs A.."i'D CouNsELLO:as AT I.Aw 

SUITE 220 

4660 KENMORE AVENUE 

Az.ll:xANDR:I.A, VIRG:I.N:I.A 22304 

(703) 751-7400 

ROC.KVILLE, MO. 20BS2 
SUITE 1002 

ONE CENTRAL PLAZA 
11300 ROCKVILLE PIKE 

(30.•) 770•3737 

LANOOVE:R, MO. 20785 
METRO 400 BLDG. 

4301 GARDEN CITY DRIVE 

(301) 459•8400 

WASHINGTON, D. C. 200.38 
SUITE 700 

2000 L STRE:ET, N. W. 

\Z02) ™·6400 

BALTIMORE, MO. 21202 
SUITE BOS 

10 EAST BALTIMORE STREET 

(301) 539-1122 

February 26, 1981 

Department of Workmen•s Compensation 
Industrial Commission of Virginia 
Richmond, Virginia 23214 · 

RE: Purcell Talley v. Goodwin Brothers 
I. C. File No: 627•248 

Gentlemen: 

MARYLAND 

MARTIN E. GEREL 
LEONARD J, RALSTON, .JR, 
THOMAS F". SANTER 
MARK L. SCHAF"F"ER 
ROBERT G. SAMET 
DAVID M. LACIVITA 
ALLEN .J. LOWE 
PETER T. NICHOLL 
.JOHN E. SUTTER 
MICHAEL H. F"ELDMAN 
CLIF"F"ORD B. SOBIN 
BARRY M. CHASEN 
ALAN B. GROSS 

VIRGINIA 

LEE C. ASHCRAn· 
LAWRENCC .J. PASCAL. 
.J. HUNT BRASl"IELQ 
PltTER M. SWEICNY 
WAYNE: M. MANSULLA 
BARRY A.STlltl"ltt.. 
MARKT. DALY,.JR. 
.JUUA H. BUTLCR 

I have received a second Application for Hearing in· the 
above styled case. The only difference between this Application 
and that filed on February 17, 1981 is that the recent one is 
now signed and notarized. My objections to this second Appli· 
cation are the same as are stated in my letter of February 20, 1981. . 

Very~ h yours, 

Pet' :.?weeny 
PMS:jlb 

cc: Robert c. Metcalf, Esquire 

Bituminous Insurance Company 

Mr. Purcell Talley 

052 



-----·--·-------

r::;._ ~ii.' 

·~/~'.~~'··-~~ .'r:' 

. · ~ (Rerer to l.C. File No. jn a_ll 
·. eorrespoadeace abou& this· 

.iajury.) 

. : I.~ ~~LE N0.€~7-243 

DEPARTMENT OF WORKMEN'S COMPENSATION CARRIER'S NO. 
. INDUSTRIAL COMMISSION OF VIRGINIA 

P.O. BOX 1794 RICHMOND. VIRGINIA 23214 

NOTICE OF REVIEW 
. 4 '17/79 

DATE or ACCIDENT I 

1'BE PARTIES ADDRE.S9D: 

heldat: 
A REVIEW before the full Commmion will be 

INDUSTRIAL ~ION COURTROOM 
Blanton BniJding - 3nl Floor 
Gowmor and Bank 5areecs 
Richmond, Vagiuia 

D~feilda..'lt:t. by counso.l, uda .. ·. 
.applicat.ion for hviev be.fore 
Ft:ll ~i:saion of decision 
og Deputy Cow:dss.iocer TALTON, 
dated o~~ .Jl.- l.9Sa. · 

This reriew .is a put of a schedule and C811DOt be 
ned without considerable incomenience.. The Com

. • n will not coment to postponement except upon 
ktridlv legal grounds. ' 

No additional eridence of any natme .i.t taken at 
he time of reriew before the full Comnrissioo. 

The cOmmission's procedure· permits the filing 
f briefs ia lieu of appeuance or oral arguments. · 

All parties in interest ha.e the priYilege, if they 
desire, of being present at the abo.e time and place. 

INDUSTRIAL COMMISSION OF VIRGINIA 

.... 

·-! 

RE: r.6ttc.ELL ·r1\LL.c.-Y 
v. 
~~t:Wn: ~?.C~u~ t.m-m~ COMPA~lY 
----------~---- :-- •' 

Claimant 

r 

L 

.r~cell ~.au'-'\v 
Oiotiee to. c;;~"iSdl 

Emplo1er 

r . ., ...!!!!. 
. • Goedvin Broth .. ~r::t Lta!?::l-.ir Compa.cy 

L . .J 

Insurance Carrier 

r 
• :3i tt::l'!inous C.aaual.~J' Cori_)Oration 
. (sotice to coun::t.;l] 

L _J 

Claimant's CoUDSel 

r -, 

L 

r 

• Peter M. Sweeny,.·· :E3(!'1lire 
4 G60 Xenmore A~ue, Suite 220 
~.lexa-~ia., Vi:t'(]in.ia. 223').t 

.··~ 

Defendant's Counsel 
... ··: · .. -, 

no.be.rt c. !-!etcal£. :es.quire 
• P. O .. SO:t 8561 

L 

?.ic~d, Vir~1!ni~ 23126 
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. EMPLOYER'S BRIEF ON REVIEW 

On April 17, 1979, the claimant got a splinter in his 

finger while handling lumber at Goodwin Brothers Lumber 

Company·. When injured, the claimant was employed as a 

laborer. The claim was accepted for compensation which was 

paid through J~nuary 23, 1980 with an award of specific 

disability of 37.50 weeks representing 25% functional loss 

of use of his right hand and terminated by the same award, 

benefits having been paid through October 11, 1980~ The 

claimant, by counsel, filed an applicatiotl for hearing on 

October 24, 1980, based on change in condition alleging that 

the employee continued to be unable to perform his regular 

work. The employer defends on the grounds of the employee 

has refused an offer of selective work. Dr. Daniel N. 

Kuland, the treating physician, stated in a letter of De-

cember 16, 1980: 

Although Mr. Talley cannot return to his old job, 
he·can certainly do any job that does not involve 
the use of two good hands. I would not want his 
hand, with the finger sticking out near any 
machinery, or in work that involves carrying ob
jects over 10 pounds with both hands pushing, 
pulling or climbing. 

It is obvious that the claimant can do some kind of 

work. A job description requesting the claimant to report 

to work was sent to the claimant on December 16, 1980 stating: 
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Your duties will be cleaning up and driving a 
short-bed dump truck in this area. You will not 
have to push, pull or climb or lift over 10 
pounds and we do not want you to put your bad 
hand near any machines that would possibly in
jure your hand •. 

Deputy Commissioner Talton opined that the job des

cription was not approved by the doctor and that it was 

not detailed enough. A similar situation existed in Ross 
S-3 

vs. Finecastle Country Club, Inc.,~ a1 1 ~§QJ..D. I. c. 315 

(1971) where the employer offered a claimant employment 

within restrictions laid down by the treating physician, 

though the treating physician did not specifically approve 

the job description. As in this case, the claimant did not 

feel that she was able to perform the type of work offered. 

In Ross, the Commission stated: 

The ability or inability of an injured em
ployee to return to his regular occupation or 
any gainful occupation is a determination pri
marily for the medical profession and the 
opinion of the treating physician in this case 
who is a specialist must be given great weight. 

Dr. Kuland, the treating physician, approved of work 

for the claimant within the claimant's physical limitations • .. . • 

A job was offered and received by the claimant within those 

limitations and this job was refused by the claimant. The 

employer testified that the job remains available for him 

today. Dr. Kuland specifically approved the job offered by 

the employer. 

Claimant's attorney will probably argue that the em-

player really offered the same pre-injury job. There is a 

grain of truth in that argument. The claimant's prior work 

was as a general laborer. The new job description includes 

those activities sometimes done by a general laborer but 

specificall~ limits the new job to activities within the 
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capability of the claimant. 

Commissioner Talton was concerned about the job description 

lacking details. It would be impossible to detail every ac

tiyity 'of a clean-up laborer but the limitations are specific. 

Should more strenuous activities than authorized be 

within the scope of general clean-up or driving, then the 

claimaqt is certainly justified in refusing to do them based 

on his job description. As to driving a short-bed dump 

truck, the job description could have mentioned starting and 

stopping the truck,accelleration, breaking, driving to and 

from suppliers. But all of those activities are part of 

driving a truck and need not be detailed in a job description. 

The claimant was unjustified in refusing this offer of 

work sl:.mply because he does not think he can perform that 

job. It is obvious that the treating physician approved the 

job generically before the hearing by his letter of December 

16, 1980 and specifically after the hearing. The doctor is 

the be~t judge of the ability t~ return to work. Ross vs. 

Fineca$tle, supra. 

GOODWIN BROTHERS LUMBER COMPANY, Employer, 
and BITUMINOUS CASUALTY CORPORATION, In-

Robert C. Metcalf 
NEWMAN & METCALF 
5911 west Broad Street 
Richmond, Virginia 23230 

CERTIFICATE 
I hereby certify that I have given a copy of the 

foregoing Employer's Brief on Review to Peter M. Sweeney, 
counsel for the employee this 7th day of March, 1981. 



M E M 0 R A N D U M 

STATEMENT ·op FACTS 

The claimant, Percell Talley, was injured on April S, 1979 

when his right hand was pierced with splinter on the job he had 

working in a lumber mill for Goodwin Brothers. On .April 9, 1980 

Deputy Commissioner Yates awarded a twenty-five (25) percent 

permanent partial disability of the right hand effective January 

23, 1980. On October 24, 1980 Mr, Talley, through counsel, filed 

an Application for Hearing on change in condition alleging that 

the claimant was unable to engage in his previous occupation accor·

ing to his treating physician, Dr. Daniel N. Kulund, in a report 

of October 16, 1980. 

A hearing was scheduled in Orange, Virginia before Deputy 

Commissioner Talton on December 22, 1980. 

On December 17, 1980, the Wednesday before the hearing, the 

claimant received a.letter dated December 16, 1980 from W. T. 

Goodwin offering a job which proported to be within the restrictio s 
. 

of Dr. Kulund. Mr. Goodwin's letter directed Mr. Talley to report 

to work on that Friday, December 19th. Mr. Talley did not report 

to this job as directed by Mr. Goodwin's letter. 

Mr. Goodwin appeared as a witness at the hearing held on 

December 22, 1980. No medical evidence was presented by the em

ployer to contradict Dr. Kulund's statement of October 16, 1980 

as to the claimant's continued disability. The only evidence of-
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fered by the employer was the testimony of Mr. Goodwin. Upon cros -

examination, Mr. Goodwin conceded that the job offered in the 

December 16, 1980 letter was Mr. Talley's pre-injury job. The 

events of the six days preceding the hearing surrounding this 

attempted offer of selective employment was the only basis for 

the employer•s defense to the Application for reinstatement of 

benefits on change in condition. 

On December 31, 1980 Deputy Commissioner Talton concluded 

that the claimant had met its burden of proof of a change in condi

tion and was entitled.to disability benefits beginning October 12, 

1980. Specifically, Deputy Commissioner Talton concluded that 

the employer had failed to show that the treating physician had 

approved the detailed job description prior to the job being 

offered to Mr. Talley and accordingly, ruled against'the employer 

on its defense. 'By letter dated January S, ·1981 the employer 

sought review of Deputy Commissioner Talton's decision. 

While this matter has been pending reviel-i, the employer has 

taken further steps to suspen~ compensation. By date· of February 

i7, 1981, the employer filed an tm ... notarized Application for Hearing 

alleging that· the claimant was able to return to light work on 

December 16, 1980 which was unjustifiably refused. In support of 

this position, they attached their letter of December 16, 1980 

with the addition of a hand-written notation by Dr. Kulund stat

ing that the job description contained in the letter corresporided 

, with his limitations outlined in his letter of December 16, 1980. 

(Emphasis added.) In that medical report which was addressed to 

the carrier, Dr. Kulund stated: "Although Mr. Talley cannot re

turn to his old job at the sawmill, he can certainly do any job 

that does not involve the use of two good hands." (Emphasis adde ,) 
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That report was not received by the insurance carrier until 

January 7, 1981, subsequent to the December 22nd hearing, and was 

not submitted to the claimant or counsel until the Application fo 

Hearing was filed on February 17, 1981. After objection by 

counsel to the February 17, 1981 un-notarized Application for 

Hearing, a. second Application for Hearing was filed by the Employ r 

under date of February 24, 1981 which was notarized. Counsel for 

the claimant has objected to both: Applications for Hearing and 

the Claims Division ha~ yet to rule upon these Applications. 

ARGUMENT 

Initially, the claimant filed an Application for Hearing on 

change in condition alleging that he continued to be. temporarily 

totally disabled following the payment of permanent partial dis

ability. Up unti:l December 16, 1980 this was the one and only 

issue raised by the claimant. No evidences has ever been offered 

to contradict the proof of disability between October 12th and 

December 16, 1980. That issue was straightforward. · 

The second issue of the alleged offer of selective employ

ment was obviously raised by the employer and carrier in an 

eleventh-hour attempt to minimize its liability prior to the 

hearing of December 22, 1980. The fact that the job offer was 

concocted and presented to the employee in less than a week befor 

the hearing and required his response within 72 hours of the hear 

ing obviously shows that the employer was not making a sincere 

effort to provide selective employment but rather, ·was attempting 

to legally maneuver the employee into a Hobson•s choice. This 

attempt failed in the opinion of Deputy Commissioner Talton. 

059 



While his decision is the subject of review at this time, the 

subsequent events ·:by the employer are now bound-up with the matte 

of review before the Commission at this time. The latest Appli~ 

cations for Hearing are an attempt to cure the defect found by 

·Deputy Commissioner Talton in his Opinion of December 31, 1980. 

Furthermore, the employer is attempting to allege that there was 

in fact a valid offer 6f selective emploiment on December 16, 

and a subsequent unj"ustified refusal. This issue has already bee 

determined by Deputy Commissioner Talton. The employer would con 

tend that thi~ offer continues to be outstanding and is approved I 
by Dr. Kulund. This is patently not the case. .A review of the 

December 16, 1980 letter of Dr. Kulund indicates that the employe 

is not able to return to his pre-injury job. Mr. Goodwin concede 

under oath that the job offer of December 16, 1980 was an offer 

of a pre-injury job. Dr. Kulund's report of December 16, 1980, 

which was never presented at the hearing on December 22nd, clearl 

indicates that he is of the opinion that the employee cannot re

turn to his pre-injury job. Furthermore, with the exception of 

the Application for Hearing filed in February of 1981, the claima t 

and his counsel have never been advised that a selective employ

ment job was open to the employee and was approved by his physici 

Thus, if there is in fact an. offer of selective employment and 

refusal, it could not have occurred prior to Februacy 17, 1981. 

It would appear at first blush that the February, 1981 

Applications are a separate matter to be considered by the Claims 

Division and eventually scheduled for hearing if appropriate. 

However, the job offers upon which the Applications are based are 

no different than that presented to Deputy Commissioner Talton in 
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the issue which is presently upon review. Thus, it would be ap

propriate for the Full Commission to consider these Application 

in keeping with this Full Review. 

CONCLUSION 

In conclusion, the claimant submits that he has borne his 

burden of proof as to continued disability after October 12, 1980 

and that the evidence fails to preponderate in showing that the 

employer properly offered selective employment approved by his 

treating physician as alleged by the employer. In addition, the 

applications presently filed by the employer should be rejected 

by the Full Commission as an attempt to circumvent defects exist

ing at the prior hearing and failing. to meet the requisite burden 

of probable cause. Benefits should be awarded as outlined ~~ the 

decision of Deputy Commissioner Talton. 

ASHCRAFT & GEREL 

Respectfully submitted, 

PERCELL TALLEY, Claimant 

4660 Kenmore Avenue, Suite 220 
Alexandria, Virginia 22304 

BY:nJ-Ta4 ~ 4.. f~ n.·~ 
Peter M. rf&enY ~ 
Couµsel for Claimant 

CERTIFICATE OF BE'RVICE 

I hereby certify that a true copy of the foregoing was mailed. 

postage pTepaid, this 4th day of March, 1981 to all counsel of 

record. 

eter M. swee7y / 061 d 



'Pinion by JOYNER, 
Chaizman 

i/l;;H 1 9 1981 

REVmw before the Full ccmnission at Richmond, Virginia, on 
March 6, 1981. . 

' . '!his clctim. is before the Full Ccmnission for review of the 

opinion of December 31, 1980, finding that the clajmant continues to be 

disabled after a specific ra~ of pennanent disability to his ~ght 

. hand. 

•'lbe record establishes.that.the·ciaimant; a 46-year old laborer 

who had been in this enploy for.a period of sare ten years, suffered 

injw:y by industrial accident on April 17, 1979, when a splinter became 

lodged in the thumb of his ~ght hand. .The han:1 subsequently becane 

infected and, after treatment for a pericd of approx:imately one year, it 

was nedically deteJ:mined that the claimant had suffered a twenty-five 

percent loss of use of the right hand. Cmpensation for this specific 

disability ra'f:i:ng was paid thr~gh October 11, 1980. 'lbe.reafter, the 

cla:ilnant filed his current application for hearing on October 24, 1980, 

alleging that he continued to be totally disabled. CQ'npensation for 

continuing disability·was awarded essentially upon the grounds that 

c~ selective employment, offered by his fo:orer employer, had not 

been medically approved. 
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The evidence in this :c:egard established [Tr.IO] that at some 

unspecified ·date certain w::>rk in and . al:x:mt . the enployer' s premises which 

involved cleaning up and.sane limited truck driving duties had been 

offered to the .clrumant. After the claimant's application for hearing 

was filed on October 24, 1980, the anployer made a specific offer of the 

Sam:! anploynent by letter dated DeCember 16, 1980, .which is~ part of 

the recorO. in this claim. This offer stated in part that: 

" ••• Your duties will be:cleaning up.and 
driving a short-bed dunp truck iri this 
area." You will not. have to push, pull, 
·climb ·or lift over ten pounds and we do not 
want .you to .put. your bad hand into any 

· rilachines .that .~uld .possibly injure your 
hand." 

· This job description was within .the physical limitations 

earlier set forth by Dr. Daniel N. Kuland by report of December 16; 

1980 •. 

The claimant, who apparently.is functionally illiterate, 

·:; 

Offered n9 explanation for his refusal of this job offer [Tr.7]. Apparently 
I ' 

his basis for refusing this offer was.the failure on the anployer's part . ' : . -. 
to have the job medically approved • 

. While we have .held in nurrerous cases . that an offer of selective 

employment extended to a cl.a:imant.who.is receivi?g canpensation for 

temporary total or.temporaz:y·partial disability.must be medically aPproved, 

.tthe Industrial CCmnission·has not·had occasion.to consider an offer of 

. '· 
' ·~ 

.>.·:~<·:: 

selective anployment.following a ra'ti?g for pez:manent disability. This "' ·. ··· 
:.': 

case, .therefore, is one of first impression. 
•, .· 

Prior to its amendltent in 1975, Section 65.1-56 made no provision 

for an employee to make a claim for continuing disability after a rating_ 

for specific disability. 'Ihat Code Section was changed effective July 

1, 1975 tQ provide in part that: 

" ••• after compensation has been paid 
as provided herein, the employee may within 
one year fran date ccrcipensation was last 
due under this section file an application 063 
for canpensation for incapacity to -w:Jrk, 
stibject to the provisions of §65.1-54 and 65.1-55 ••• " 

. ~ ·. ·: . 

- -- ------------~------------------------



.The !egislative.intentherein was to canpensate a claiinant who 

continued to suffer a partial·or total disability as the result of an 

industrial accident after his compensation for a specific disability 

ratl:ng had been paid. 

In this case, the claimant has been offered selective anployment 

which appears.to.be within his.physical capabjlities~. He has declined 

to accept this errployment without any attanpt at pe:rfo:rming it. we. 

cannot, upon the basis of .thiS .record, find .. that his refusal to accept 

the selective errployment wa5 ju5tified. Therefore, the opinion of 

December 31, 1980, is reversed and set aside and ccmpensation is suspended 

effective October 11, 1980, .the date for which canpensation for specific 

disability was .last paid. 
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MOTION TO RECONSIDER 

COMES NOW the claimant, Percell Talley, by counsel, and 

moves the Full Commis.s ion to reconsider its review -op"inion of 

March 19, 1981. In support hereof the claimant avers the 

following: 

1. THE FULL COMMISSION RELIED UPON EVIDENCE WHICH 
WAS NOT A PART OF THE RECORD IN THIS CASE AT 
THE. TIME OF THE" HEARING. . .. · · · 

The review opinion states, at page 2, that the job description 

involved in this case was within the physical limitations set 

forth by Dr. Daniel N. Kuland by report of December 16, 1980. 

While this became apparent later, it was not known bt the 

claimant or his counsel until the employer filed an ·Application 

for Hearing in February ·of 1981. That is, the report of December 

16, 1980 was never submitted to·the Commission until after Deputy 

Commissioner Talton issued his opinion on December 31, 1980. The 

receipt .stamps of the carrier themselves verify that the carrier 

did not have the report until eight days after Deputy Commissioner 

Talton•s opinion was issued. It would violate the claimant's 

constitutional right to due process to predicate a decision upon 

evidence which was never revealed to the claimant or his counsel 

until months after the hearing was held and no opportunity for 

cross-examination. :existed. 



2. THE FULL COMMISSION FAILED TO RULE ON THE 
CLAIMANT'S APPLICATION ON CHANGE TN CONDITION. 

This proceeding was initiated by the claimant's Application 

for Hearing on ~hange in condition pursuant to Section 65.·1-56 

and Section 65,1 ... 99 alleging he continued to be totally disabled 

after receipt of his permanent disability. The selective em

ployment issue was_ not raised until the week before the hearing 

held on December 22, 1980. Even assuming, ·a:rgue·n:do, the Full. 

Commission is correct that selective employment was properly 

offeTed and refused, it is unrefuted that between October 11, 1980 

and December 16, 1980 the claimant was temporarily totally 

disabled and no selective employment was offered. The Full 

Commission's opinion upon review failed·to, rule on this issue. 

(Cla;i:mant does not 1 by this argument, concede the issue of 

selective employment,) 

3, THE VIRGINIA WORKMEN'S COMPENSATION ACT DOES NOT 
CREATE A SEPARATE CLASS OF DISABILfTY AFTER 
PERMANENCY HAS BEEN PAID. . ... : ..... '. . - .. 

-The Full Commission's Opinion seeks to distinquish a claimant~ 

status according to whether or not he has been paid permanency. 

There ±s, no statutory basis for this distinction and such a 

distinction is arbitrary and capricious, When the Legislature 

amended Section 65,1·56 in July of 1975 it did not by doing so 

affect or amend Section 65.1-54, 55 or 63, Thus, these statutes, 

and their interpretations, were not superseded by that amendment. 

To do so by decision exceeds the authority of the Commission 

under Section 65,1-18. 

WfIEREFORE, it is respectfully submitted th.at the Commission 

should grant claimant's Motion to Reconsider, or. in the al te·r .. 

native, remand this case for further proceedings. 
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ASHCRAFT & GEREL 
4660 .Kenmore Avenue, Suite 220 
Alexandria Virginia 22304 

CERTIFICATE op· SERVICE 

I hereby certify that a true copy of the foregoing was mailed, 

postage prepaid, this 24th day of March, 1981 to Robert c.· 
Metcalf, Esquire, P.O. Box 8661, Richmond, Virginia 23226, 

Counsel for Employer. 
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MEMORANDUM IN OPPOSITION TO 
CLAIMANT'S MOTION TO RECONSIDER 

COMES NOW the defendants by counsel and for their 

memo.randum in opposition to Claimant's Motion to Reconsid~r, 

states as follows: 

1. The Full Commission relied on evidence which was 

a part of the record at the time of the hearing on December 

22, 1980. Claimant's attorney, Peter M. Sweeney, states in 

his motion: 

••• the report of December 16, 1980 (Dr. 
Daniel N. Kuland, the treating physician's 
report hereinafter ref erred to as The Re
port) was never submitted to the Commission 
until after Deputy Commissioner Talton 
issued his opinion of December 31, 1980. 

Mr. Sweeney's statement is untrue. The Report;. was received 

by the Industrial Commission on December 18, 1980 as evi-

denced by the Industrial Commission stamp on the reverse 

side of The Report. After checking to be certain that The 

Report was in the Industrial Commission file, the writer of 

this memorandum also placed The Report in the hands of the 

claimant's counsel o~cemb~~,_1980 prior to the hear

ing on this matter. While it is true that there are other 

copies of The Report submitted to the Commission after 

the December 22, 1980 hearing, the original report was re-

ceived by the Industrial Commission and marked at the date 

of receipt on December 18, 1980. 
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The ~hysical limitation placed on the claimant by Dr. 

Kuland, ih his report, were incorporated into a modified job 

description by the employer in a letter to the claimant 

dated December 16, 1980 and received by the claimant on or 

about December 19, 1980 (See Transcript of Testimony, page 

5). In other words, the Full Commission and the Deputy 

Commissioner based their respective decisions upon the re-

port of or. Kuland dated December 16, 1980 and the employer's 

modified nob description of the same date. 

2. We believe the other points in claimant's motion 

need not be addressed at this time. 

Robert C. Metcalf 
NEWMAN & METCALF 
5911 West Broad Street 

GOODWIN BROTHERS LUMBER CO., 
Employer, and BITUMINOUS CASUALTY 
CORPO TION, Insurer 

Richmond,.Virginia 23230 
1 · 

CERTIFICATE 

I hereby certify that a copy of the foregoing Memorandum 

in Opposition to Claimant's Motion to Reconsider, was mailed 

to Peter M. Sweene~; Sui~220, 4660 Kenmore Avenue, Alexandria, 

Virginia, 22304, .this ~day of April, 1981. 



M-1ENDED OPINIOO by JOYNER, 
Chairman 

APR l 6 1981 

. This claim ... is .again before . tJ.:e Full Ccmnissian upon a rroti0n 

of the claimant, :by counsel, that. the Ccmnission' s opinion of March 19, 

... 1981, be reconsidered, which rrotion is objected .to .bY the anployer ~ 

the grotinds set forth in its Menordanium filed in Response • 

. The claimant alleges essentially ~ grounds for reconsideration: . .. . -· . . . 

First, that the medical report of Dr. Daniel. N. Ku1and of December 16, 

1980, ~ not before . the DePl,lty Camdssioner at . the hea:ri:ng of . this 

claim on Dece:nber 22, 19-80. This ~ation apparently is based upon 

the mistaken belief . that. subsequent copies of . this report, whicil were 

marked rl=ceived at.the Industrial Ccmnission after.the date of the 

heari?g I were the only copies filed. However' the record establishes 

that the o:r:::iginal of Dr. Kuland's report was marked received on December 

18, 1980, and was therefore properly considered in connection with this 
. . . 

claim. 

Second, the claimant moves for reconsideration upon the ground 

that the evidence is unrebutted that he was disabled beb.een October 11 

and Dec~ 16, 1980, when Dr. Kuland issued his report indicating that 

{ the claiTClailt could perfonn work which did not involve the use of ~ 

good hands and setting forth certain work liini tations. 'Ihis report was 
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followed by an offer from.the claimant's fcmner employer; also dated 

Dece:nber 16, 1980, of ~zk within the limitation set forth by Dr. Kuland • 

. The next prier repert is that of Dr~· Kuland ·of October 16, 1980, .which 

notes disabi.l.i:ty at that time. We, therefore, find upon reconsideration · · 

that . the Claimant IS II'Cti01'1 to reconsider in thi_S :regaJ:d is ~11 taken. 

and that canpensation·shoUJ.d be awarded for a ~iod cCIIlnl:Ilcing fourteen 

days prior to the fill:ng of.the ~t's applicationfarhearl?g [I.e. 

Rule 13], .to December 16; 1980, -the date on which the selectiye anployrrent 

within . the Claimant IS physical . capabilities was offered. to rum and 

declined without justification. · · 

.The opinion of .the Full camu.ssian of March 19, 1981 is, 

therefore, annulled and set aside.· 'llle opinion of Decanber 31, 1980, is 

- reversed and set aside and the foll~ awam .shall be entered • 

. ·Aw A·R..D 

An award is entered in favor of .the claimant at the rate of 

$80.00 per week for.taoporary totai disability ccm:talc~g October 10, 

1980, and continuing to December ·16, 1980 •. 

Frail canpensat.iol'l . there shall be deducted and paid to Peter M. 
' 

Sweeney an attozney' s fee of . $250. 00 for lega,l assistance rendered the 

claimant in this matter. 

, ...... 1. 
,} ' 

· .. 
·, ~ ·.: 

.. ::· 

': ... · 
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·. ~{~,.~;n; ,.~~;~~;E~~--c::;~~~~:~.-~~~3~·~-~-~-,. '- ~. : .. ~ ">~~~ 
. _ .' . .., · ···"l<·· .. AddyOlll'add.-in Ille RETURN TO si-eoa... -- .•. ,,., .. ':t ... ·i ··--~ .. -·:..re.ene.. . .· ·. :~:--

· .. ! L_Thef wingserviceisrequested(checkone).,.-:.:\i;.\:- .,:"' 
~ _, . hpw to whom and date delivered; :: ::::;:\:'.. -~-·'"¢ >Y 

'·;A;; -0 Shpw-to whom, d~; and address of delivery.,-¢, 
·t~: a: 0. RESTlUCTED DELIVERY ·' ./· : -" . 
1·." 
:.. . . 

· •.. 

• .. ·.,Show to wh0m and elate delivered·:· ... ~:;.~·~·~¢ 
. Q'. RESTRICTID DELIVERY. ..- ·· : _:, :;t: i 

. , _,• , . Show to whom •. date, and address of delivery .. s.,__;::_ 

:iir~:(<;?.Ns~;T.)~~~A~,~:!.o~: F~Es>{~l;i~J·:; '~:~$: 
.• • .. :':~- :7'-" 

·- .----,~:-
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I NOTICE OF APPEAL 

\ COMES NOW,. Percell Talley, by counsel, and hereby serves 

iNotice of his appeal from the Opinion of the Commission· and that 
I . \the Appellant challenges the sufficiency of the evidence to sup-

lport the findings of the Commission. 

1 
ietcalf, Esquire, 

for Eiilployer. 

P.O .. Box 8661, Richmond, 

Pet&t M. Sweeny 

''73. 

·nia 23226, counsel 



ASSIGNMENTS OF ERROR 

l. The Industrial Commission misinterpreted and misapplied 

Section 65.1-63, Code of Virginia, in concluding that the claimant 

had unjustifiably refused a valid offer of selective employ

ment. 

2. The decision of the Industrial Commission that the 

claimant's refusal of the alleged selective employment offered. 

pursuant to Section 65.1-63 was unjustified was unsupported by 

and contradicted by the evidence. 
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