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ASSIGNMENT OF ERROR 

The Court erred in ruling that Leroy Smith was entitled 

to good time credit on his conviction of November 18, 1976 

after July 1, 1977, when § 53-213 was amended . 

.. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF POWHATAN 

LEROY SMITH, JR. , 
' 

Petitiorie'r, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

VERIFIED PETITION FOR 
A WRIT OF HABEAS CORPUS 

EDWARD C. MORRIS, Warden, 

Res pon den·t . 

TO THE HONORABLE JUDGE OF THE AFORESAID COURT: 

2. Respondent Edw.9:rd C. Morris is the Warden of the 

Mecklenburg Correctional Center. 

3. On or about May 29,· 1973; petitioner was committed to 

the custody of the Virginia Department of Corrections to serve a 

sentence of eight (8) years for statutocy burglary. 

4. On or about November 18, 1976, the petitioner while . . 
incarcerated at Powhatan Correctional Center, was convicted in 

this court on charges of possession of an illegal weapon and 

unlawful wounding. Petitioner received consecutive sentences of 

one and two years respectively on these charges. 

5. Based on "good time credit" to which he was lawfully 

entitled, petitioner's release date on his burglary sentence 

was determined to be on August 15, 1978. As a result of for

feited good time, that release date was delayed until October 

15, 1978. 



( 

6. Based on "good time credit" to which he was entitled 

pursuant to Va. Code § 53-213, petitioner should have been 

1f?ntitled to release on mandatory parole on the sentences imposed 

lpy this court on June 6, 1980. 
i 

7. Respondent refused to release petitioner on that date 

and petitioner has been notified that he will not be released 

until June 7, 1981. 

8. On information and belief, respondent has refused to 

$ive petitioner credit on his sentence for "good time" to which 

~e is lawfully entitled. 

COUNT II 

9. Petitioner realleges each and every alleg~tion con

tained in paragraphs 1 through 8 of his Petition. 

10. By refusing to release him on June 6, 1980, respondent 

has violated petitioner's right to due process and equal protec

tion of the laws as guaranteed by the 5th and 14th Amendments to 

the U. S. Constitution and Article I § il of the Virginia Con-

Stitution. 

WHEREFORE, petitioner respectfully requests that the Court 

~ssue a writ of habeas corpus directing respondent to release 

him from the custody forthwith. 

LEROY SMITH, JR. 

c .. .; +-,.. 1 c; (\ c; 
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STATE OF 

~qutJ-t1 OF 

(, (. 

to wit.: 

This day personally appeared before-me, a Notary Public in 

and for the jurisdiction afo:iesaid, Leroy Smith, Jr., and swore 

that the facts contained in the foregoing Verified Peition For 

A. Writ of Habeas Corpus were true to the best of his knowledge 

. 
: ,• ,· 

~d belief . 
I 

. ) 

_.,,.:·\\qi·:\;:, Given under my hand this __ll_ day of OU'-x,\ 
, . ) 

: . . \ 1·, . 

... '· "· : ) 1 J : l '· . . : . J. . • 

' 1980. 

,· :·' '•. 
,,\' 

My commission expires: "8 !:<.{ 183 . 

. Received c:r.d fil,sd tl1is the ....... d.d._2'.t!l; -
- dny of ·········-·······fod.y.:-..... : ......... , 19.&'.tL ... . 

~6~;t:;=-~: 
; l/ . 



( ( Location: -------

PRISON RECORD 

Date August 20, 1980 

:-.; ame __ ___!L~e~r:....!o~yt'--!S:'.!t:!l=..:i~t~hc!->-, _,J"'-'r::..i.• -------------- Number 101340 Race · Black - -~·. ~-' 

~ ~ .... ~- ~ -----Alias ------------------------------------------· . .'· -·. :-:. .. :~·"..:_- = --
C.ommitted _____ M_a_,,y:..._2_9-','--1_9_7_3 _____________________________ _ 

. .\ge 12-3-54 :'\Iarried, Single, Widower, Divorced, Separated, Occupation---------------

Coun&Date 1)3-23-72(revo 4-30-73) Richmond Ci~y Hustings, Statuto~y Burglary;· 8 ;.-rs 

--=2~):...:1:..:l:_-_;1:..:8:...-_7:_:6:.i_1 _:P:_o:...'H_:h:.:..a=-t=-a=-n=-C=-o=---C=i .... .::.~ i.> -=-P=-o=-s=-s--=I-=1-=l...::.e,_,gc::a.:::l__..:_:W-=e-=a-"'p-=o-=n:..z.•--=l'-""yr~F-=LA=T,_ __ _,,U-=n=-=1:.:::a:..:..:~'"-=f-=u=-=l:_:;W-=o-=u-=n=d in _gJ_yr s FLA~ 

Crime 3)5-11-73, Rich.-nond City Police Court, Pet:it Larceny,30 days Term ______ Years 

(IX)C) Conteopt. 30 days(DOC) 4)9-8-79, Richmond City Circuit, F~~ 

of Weanon, 3 months JAIL 

·Added for escape ___ N_O_N_E ___ Years -----------------------------

Added for Second, Third Conviction NONE Years. Total Te1m _1_1--L.y_r_s~(_3~yr"'--s---'F:_;Ll=A.-'-T=--)'----- years 
5 months 

Served ___ 7 ____ Years __ 2 ____ Months ___ 2_l __ Days ___ 4_4 ___ days jail time induded. 

8-7-81 (institution release date) TcrrnExpires _____ __;_ ___ ~:..._-=-=--~"-_.::._.:...;:..:...;:.~__c_.::.-=c~-------------------

Eligible for Parole 11-10-75 

PRISON RULES VIOLATED 

, .. ·.,:'. (;~. -,·.:~'.::tllA, CiTY Or RICHMOND 

1 2 
---c-------..,.,-7""-'~,,,_.,.,,._ - . 

--

.. 

~~~~~-=---.,L.::;=..:~::....:..._..,.,,..L...-,;.~·· :::_,.._.· '---~-·-ff'"''"" 
Rl"RF:\t: OF RFC:OIUlS 

DF.l'.\Rl:\H :\'T OF C:ORRFCTlO:'\S. RIC:l!\10'.\ll. \'.\. 



( ,; 

···------:· 
·:··.-._;_.·· ·.··-·~~-:-:~: :· -:--~-- ,;· ... -~:. . 

, . 
. ·.~ :· .... . . . " 

. :_.:--·. 
- -

,-

- SMITH LEROY 
Committed to the Department: 
Time Started: 4-15-73 

VSP# 101340 

5-29-73 
(Allowed 44 days jail credit.) 

. . . '~\;_.: : .. . 

.· .· _.: -: .. .. - .. 

. . .. ~-

COURT & DATE CRIME 
· . 3-28-72(revo 4-30-73) ' . . . . _··.- .. ---

Richmond City Hustings .Statutory -___ 8 yrs 

11-26-73 Thirty (30) days taken for 'refusing to.Qbey direct order.· 

9-5-74 Thirty (30) days taken for threatening bodily harm •. 

11-18-76 Powhatan Co Cir P~ss Illegal Weapon 
Unlawful Woundi og 

1 yr FLA.T 
2. yrs FIAT. 

4-4-80 Received 30 days adjusted discharged date per 53-37. 

JAIL SENTENCES: 

5-11-73 Richmond City Police 
,,· 

Larceny 
Contempt 

·30 days DOC 
30 days DOC 

TENTATIVE MANDATORY PAROLE DATE, 6-7-81, AFTER ALLOWANCES PER 53-251.3. 

- 9-8-79 Richmond Ci Circuit Poss of Weapon 3 mos jail 

.... ~ :- :.. 

. -~- . .r.·~---. _· . 

. TENTATIVE 
RELEASE 

DATE 
,- ~ • <f-• .z .. 

···:· 

8-18-78 
.· -:-_ .... _ .. -

9-7-78 

9-27-78 

9-27-79 
9-27-81 

8-27-81 

9-16-81 
· 10-6-81 

Mr. Soi th' s parole eligibility date is 11-10-75. --His tentative mandatory parole 
release date is 6-7-81 (to serve a 3 mos jail sentence) and his tentative release 
date is 8-7-81. --

This is to certify that the foregoing is a true and accurate OUillmary of the prison 
record on i11mate Leroy Smith, Jr. now confined at the Mecklenburg Correctional 
Center. The said summary is taken frcm the recordB on file with the Virginia 
Department of Correction5, Classification and Records Unit, Court and Legal · 

Services Section.' ~~Au_, 4Y.~~ . 

--------~-------~. 

Barbara Gail LoomJs, Corrections 
Assistant Criminal Records Custodian 

\' 

13 
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Petitioner, 
) 
) 
) 
) 
) 
) 
) 
) 

PETITIONER'S MEMORANDUM 
OF LAW 

v. 

EDWARD C. MORRIS, Warden, 

Respondent. 

The sole issue presented by this case is the petitioner's 

entitlement to good time credit on the sentences imposed by this 

·.Court on November 18, 1976. On that date the Court imposed sen

tences of one and two years r~spectively on charges of unlawful 

possession of a weapon and malicious wounding. Since the peti

tioner was already serving time for prior offenses, the sentences. 

imposed by this Court were con.secutive to those he was already 

serving. According to the Department of Correction's calculations, 

petitioner's release date on his initial sentence was August 18, 

1978 (see ,f 4 of Respondent's Motion To Dismiss), at which time 

he began serving the three years imposed by this Court. 

The respondent concedes that the petitioner is not being 

given good time credit on these sentences pursuant to Virginia 

Code § 53-213, arguing that petitioner is not "allowed good con

duct allowance for crimes while committed in the Penitentiary." 

While Virginia Code § 53-213 as written in 1976 precluded the 

application of good time credit to such.a sentence, that statute 
.• 

was amended by the 1977 General Assembly to eliminate the exemp-. 
tion. Thus by the time petitioner began serving the sentences 

imposed by this Court, good time credit was applied to sentences 

imposed for crimes while cornrn:Ltted to the Penitentiary. 

Respondent's position is, apparently, that the amendment to 

the statute does not apply to sentences imposed prior to the 

effective date of the amendment, even though such sentences or 

1 () ... _ v 

7 



portions of such se.ntences are not served until after that date. 

Petitioner contends, however, that good time credit is not part 

of the sentence imposed and that changes in the good time allow-

ance are applicable to all inmates. Indeed, such a conclusion is 

necessitated not only by the principles of statutory construction, 

but by opinions of the Attorney General himself in regard to 

various aspects of § 53-213 . 
.. 

Although the "Prison Record" submitted by the respondent 

indicates that the sentences 'in question are 11flat," in fact no 

such determination was made by the Court. In its judgment of 
• I commitment the Court sentenced the petitioner 11 to confinement in 

the penitentiary of this Commonwealth for the term of one (1) 

year ... " on the weapons charge and to "confinement in the peniten-

tiary of this Commonwealth for the term of two (2) years ... " on 

the wounding cha·rge. No reference was made to "flat time" or to 

the availability of good time credit. Rather, the Department of 

Corrections administratively determined that good time would not 

be applied. 

The proscription against the retroactive application of 

statutes does not apply where' the right involved arises by opera

tion of law and not by contract or judgment. See Gloucester 

·Realty Corp. v. Guthrie, 182 Va. 869, 8(5 (1944). Such is clearly 

the case here, since the entitlement to good time credit, if any, . . 
is not part of the sentencing statute nor of the judgment of con-

viction, but rather is applied by the Department once the inmate 

is incarcerated. 

The Attorney General has held that good time credit is not 

available until earned. In an Opinion dated October 9, 1979, 

directed to the chairman of the Virginia Parole Board, a copy of 

which is attached hereto, Attorney General Colemanstated that 

§ 53-213 provides credit "for good conduct only after it has been 

earned." 



''A prisoner's date of final discharge should 
be determined by the length of his sentence 
less any credit ... :he may have received. The 
date of final discharge is not fixed; it 
changes every time a credit is earned or 
lost." 

If an inmate's entitlement to good-time credit under § 53-213 is 

not fixed at the time of sentencing for the purposes of parole 

eligibility and final discharge, then it is inconsistent to argue, 

as the Attorney General does here : that petitioner's entitlement to 

good-time credit under that statute was fixed at the time of sen

tencing. Rather, a consistent application of the Attorney Gen

eral's interpretation of § 53T213 requires the conclusions that 

the petitioner's entitlement to good-time credit was not fixed 

and that he was so entitled a~ to any portion of the sentence 

actually served after the statute was amended. 

Although amendments to statutes are generally given a pro

spective application (see Virginia Code § 1-16), it is essential 

to recognize the nature of the prospective/retrospective dicho-

tomy. 

"A law is not retroactive merely because part 
of the factual situation to which it is 
applied occurred pri~r to its enactment; 
rather, a law is retrospective only when it 
operates upon transactions which have been 
completed or upon rights which have been 
acquired or upon obligations which have 
existed prior to its passage."-: Sizemore v. 
State Workmen's Compensation Commissioner, 
219 S.E.2d 912, 916 (W.Va. 1975). • . 

Thus, while changes in the law are generally held inapplicable to 

vested or contractual rights, such changes are effective as to 

rights whose existence depends upon the happening of another 

event, for such rights "are not acquired or completed" until the 

event occurs. Charles v. State Workmen's Compensation Comrnis-

sioner, 241 S.E.2d 816, 819 (W.Va. 1978). 

In State ex rel, Kittle v. County Court, 84 W.Va. 212, 99 

S.E. 439 (1919), the West Virginia Supreme Court applied an 

amendment pertaining to the disposition of interest from bonds q 



proceeds to interest earned after the effective date of the 

amendment on bonds sold prior to that date. 

"There is not a word in it indicative of 
purpose to except such interest, nor is 
there any ground upon which an implied 
exception can stand. This interpretation 
does not make the statute retroactive. It 
gives the district road funds the benefit of 
the interest on such deposits only from the 
date on which it took effect." 99 S.E. at. 
440. . 

Although the context is very different, the principle is the 

sam~ in the instant case. Th~ good time credit is earned in the 

same sense that interest is earned. The credit is dependent upon 

' the occurrence of a subsequen,t event, that is, being held in con-

~inement for a given period without violating any written jail or 

prison rule or regulation. Virginia Code § 53-213. Thus it is 

totally inconsistent for the Attorney General to argue that this 

peti.tioner's right to good time credit, if any, was fixed at the 

time of sentencing while arguing in the context of parole eligi

bility that good time credit under the same statute is not earned 

Until the time is actually served. 

CONCLUSION 

The petitioner is entitled to good time credit on the sen

tences imposed by this Court as to all time served on such sen-
.. 

tences subsequent to the effective date of the amendment. The 

right to good time credit is not part of the sentence or judgment 

of the Court, but rather arises by operation of law. Furthermore, 

the application of the new statute to the petitioner is prospective 

in nature, since, as interpreted by the Attorney General, the 

credit available under Virginia Code § 53-213 is not fixed, but 

must be actually earned. The petitioner, therefore, respectfully 

requests that the Court order that he be immediately released 

from custody. 

LEROY SMITH, JR. 
/0 

~---~~~~."- ... -"""': ..... -~···-. ---....... _...-_-_·-_· ___ -_-_·-_-·-_-_._-_· --'· _. --~---.........._ ___________ ........ _________________ _ 
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MARSHALL COLEMAN 

0FF1Ce: OF THE: ATTORNEY Gi::Ne:RAL 

SUPREME COURT BUILDING 

1101 EAST BROAD STA EET 

RICHMOND, VIRGINIA 23219 

804-786-2071 

October 9, 1979 

The Honorable Pleasant C. Shields, Chainnan 
Virginia Parole Board 
P. O. Box 26963 
Richmond, Virginia 23261 

~~dear Mr. Shields: 

You have inquirg8 as to the proper method of computing discr~tionary 
parole eligibility as a result of the amendments to §§ 53-211 and 53-213 of 
the Code of Virginia (1950), as amended. 

-
Sections 53-211 and 53-213 pro vi de ten days good conduct credit for every 

t\'1enty days prisoners serve wi,thout violating any \'iritten jail or prison rules 
or regulations. The amendments to these sections provide that any good 
conduct credit allowed under such sections shall be taken into consideration 
in determining parole eligibility. 

T\·10 methods of computing parole eligibility under these sections have 
been considered. They are: " 

1. Whole sente.rice--parole date is based on the prisorier 1 s sentence less 
the total amount of good time he could earn. 

2~ Incremental sentence--parole date is based on the prisoner 1 s 
sentence less the amount of good time actually earned at the point 
of e 1 i g i bi l i ty. 

Sections 53-211 and 53-213 provide credit for good conduct only after it 
has been earned. In my opinion, therefore, only the incremental sentence 
method may be used in determining discretionary parole eligibility. Othernise 
a prisoner could be considered eligible for parole sooner than he deserved. 

·7: 

/ 
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The Honorable Pleasant C. Shields 
October 9, 1979 
Page 2 

( 
( 

Another amend~ent by the 1979 Session of the General Assembly, 
§ 53-251.3, also impacts upon the duties of the Parole Board. This section 
is commonly referred to as mandatory parole and requires the Parole Board to 

·discharge a prison~r on parole when ?ix months remain in his sentence 
ljntil his date of final ·discharge.· 

A prisoner's date of final discharge should be determined by the length 
of his sentence less any credit (for.good conduct, vocational education or 
extraordinary services) he may have received. The date of final discharge is 
not fixed; it changes every time a credit is earned or lost. As I have 
previously stated with regcJrd to discretionary para 1 e, the Code sect ions 
allowing a prisoner cr~dit for time toward the service· o~ his sentence require 
that any such credit must be earned before it can be taken into consideration 
in computing his date of final disclia.rge. Section 53-251.3 becomes effective 
when six months remain between the total of time served and the pris_oner's 
date of final discharge. 

Hith kindest t}~gards, I remain 

!/' 
/• 
I 

Sincerely yours, 

JHtC 11-f1.£Jlt (iJ---t .. 1A 1-l'Li 1L' 
Marshall Coleman 
,ll.ttorney General 

. 3/135 
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Leroy Smith, Jr. . ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Reti tioner 

v. STIPULATION OF FACT 

Edw~rd C. Morris, Warden, 

Respondent 

Now come the petitioner, :Leroy Smith, Jr. and the respondent 

Edward C. Horris, by Counsel, ;and enter into the following stipu-

· lations: 

1. Petitioner was convicted of statutory burglary in the Cir-

cuit Court of the City of Richmond on March 28, 1972. The suspen-

sion of petitioner's sentence was revoked on April 30, 1973 and he 

was sentenced to eight years fn the Penitentiary. 

2. On November 18, 1976, petitioner was convicted in the Cir-

cuit Court of Powhatan County of possession of an illegal weapon 

and unlawful wounding, receiving sentences of one and two years re-

spectively. Both of thes~ offenses were committed while petitioner 

was incarcerated. 

' 
3. The Department of Corrections has not given petitioner any 

g~od time credit on the sentences imposed by the Circuit Court of 

P~whatan County by virtue of the pre-197~ version of Va. Code § 53-

2;u. 

4 . 

. " 

• , 
Exhibit "A" attached to these stipulations is a copy of 

tfue judgment of conviction as to the two Powhatan County charges. 

Leroy Smith, Jr. 

Edward C. Morris 

B 
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-- . VI?.~1:;F~: rn THE CIRCUIT COURT rOR THE COUNTY OF POHHATA:!, THIS 18TH DAY OF 
r:OVEMBER, 1976. 

COMM0:8EALTH OF VIRGINIA 

vs. 

LE~O't' SMITH, JR. 

This day came again the Attorney for the Commonwealth,· and Leroy 

Smith, Jr., \'tho stands indicte.d for twu (2) felonies, to-wit: 
. -----·-

#1-did feloniously have in his possession a knife not 
authorized by the superi Ii ten dent v1hi ch is capable 
of inflicting death or bodily injury, etc.; and .. 

#2-did feloniously and maliciously cause bodily 
injury to David Fleming Montgomery with the intent 
to maim, disfigure, disable or kill, etc.; 

~: \·1as led to the bar in the custody of the Sheriff of this Court, and came also 

Edwin Gadberry, III, his attorney heretofore appointed. 

Whereupon the accused was arraigned and after private consultation 

\·1ith and being advised by his attorney, pleaded not guilty to each of the 

indictments, which pleas v1ere tendered by the accused in person. And there-

upon, after having been first advised by his attorney and by the C0urt, of his 

right to trial by jury, the accused. knowingly and voluntarily \·taived trial by 

a jury, and v1ith the concurrence of the Attorney for the Commonealth and of 

·· the Court, here entered of record, the Court proceeded to hear and determine 
:' 
i. 

.. 
I 

the case without the intervention of a jury, as provided by law, and having 
• ... 

hear<J th2 evidence and argument of counsel, doth find the accused guilty of: 

#I-felonious possession of an illegal weapon; and 
#2-unlawfal wounding 

as charged in the indictments. 

. . 

And it being demanded of the defendant if anything for himself he 

had or knev1 to say why judgment should not be pronounced against him acc_ording 
--· ··to law;· and notning being offered or alleged in delay of judgment, it is 

accordingly the judgment of this Court that the defendant is hereby: 

#I-sentenced to confinement in the penitentiary of this Common
v1ea lth for the term of one (1) year and that the Commonwealth 
of Virginia do recover against the defendant its costs in the 
amount of $152.50 by it about its prosecution in this behalf 
PYnPn~P~: ~n~ . . 

--:;; -~-:=-.c-".·<=. -··=· .. . .. -~--~'"°.""".".'' ..... - . ., .. ~-..:_· __:_.:..:::.:_~...:.:-.=....:: ·..:_·--..:_· -..:..·-'-"'-.. -..:_:-_--·-'--·'.'"""°;__-._. ;;..:..;· ::--=··----·-:-...... ----,_. -_-....;;:-::::-_-· ...... - :-.-:-_·-.... - ·--·_--_--_--.... -:--.._. _.-.,.._-:.._: ._ ...... ·-
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i Rt: LERO'( SMITH, Ji( 
! PAGE n:o . :. 
l: r:over.iber ra·, 1976 

1' ,. 

I· 

#2-sentenced to confinement in the penitentiary of this Common
wealth for the term of t\-10 (2) years and that the Commonwealth 
of Virginia do recovef against the defendant its costs ·in the 
amount of $152.50 by it about its prosecution in this behalf 
expended. 

. 

I 
I . . 
I 
I After pronouncing sentences, the Court advised the defendant of his j 

right to petition for an appeal to the Supreme-Court of-Virginia and of his · · i 
- . --.I 

right to proceed iD_ forma pauperis and to have the assistance of court-appointed 

counsel. I At \'lhi ch time, the defendant advised the Court of his desire to i 
- . i 

appeal from the judgment of this Court to the Supreme Court of Virginia~"ano""to 

pro~:eed in forma pauperi s. 
··.·1 .. :., 

\./hereupon it is ORDERED that the defendant Leroy ·smith, Jr., be and 
·. •. ·.· .. : .. ' 

h~ hereby is, allowed to proceed in forma pauperis and it is further ORDERED 

that Edwin Gadberry, III, be and he hereby is, appointed counsel to assist the 

defendant with the said appeal. ._ .... · .. . . ....... . , . 
• -c ....... - ....... 

It is further ORDERED that the electronic recording of these~.~ 

proceedings be trari'sfribed to writing; that Tn~·orTgin~l 'df .. tl;e~ra.-ru-:-tifftf~g~-~---: 
. . . Y.' 

shall be delivered to the Clerk of this Court and marked "Filed" at which tim;: 

the same sha 11 become a part of the record in these proceedings and it is ~ };;~. 
:~-? ·: 

further ORDERED that the Clerk shall deliver a copy of the· said transcript to 
... 

!be .Attorney for the Commom·iea lth and a copy of the said transcript to 
.- ..... 

Counsel for the defendant. . , ~ 
.-,_. 

·. : .. ~.;, ... ; 
The Court orders that the prisoner be allowed NC days credit for ... : 

the time spent in jail awaiting trial. 

The Court certifies that at all times during the trial of this case 

the defendant was personally present and his attorney was likewise personally_ 

present and capably-represented the defendant, for which services he is allowed 
: 
' 

an attornejs fee of $100.00. 

And the prisoner is r~manded to the 

from whence he came. 

____..,,r· .• 

·.e __ ~...,,.. .• ;;.~-,. : 
_"_... .. -:....;,....;.:__ -- -... _...;;.· ............. ~ .... 

-~·'·~~~; .•.. · . :,"';'! .. . . ·r>,;,;.. "'-'.i "' . ii' 
Vi rg i ni a State 'Peni tenti av;?:.;:~tl: 

·· .··.~·-··· _f :~~~i1oi 



MARSHALL tOLEMAN 

ATTORNEY ~ENEAA~ 

OFFICE OF THE ATTORNEY GENERAL 

~?::~~!XZ~~XlX:iX~XIX;X 

X~MXiX~KXK~XX~~~~X 
RICHMOND, VIRGINIA 2321.9 

~~~xx 

November !9, 1980 

The Honorable Thomas V. Warren, 'Judge 
P. o. Box 6~ 
Nottoway, Virginia 23955 

900 Fidelity Building 
830 East Main Street 

(804) 786-6563 

Re: Leroy Smith, Jr. v. Edward c. Morris, Warden 

Dear Judge Warren: 

Since I filed my Memorandum of Law on November ::s, 1980, 
I have discovered a case decided by the United States District 
Court for the Western District of Virginia, Roanoke Division, 
which appears to be on point. I am, therefore, enclosing a 
copy of this case for your consideration. 

v~~o{J ;13,;_,~,,,// 
Thomas D. Bagwell tf v v-'f 
Assistant Attorney General 

3:22/110 
Enclosure 

cc: Gerald T. Zerkin, Esquire 
Ginter Professional Building 
1001 West Brookiand Park Boulevard 
Richmond, Virginia 23220 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE 

WESTERN DISTRICT OF VIRGINIA 
ROANOKE DIVISION 

'-1.:11\'s Offi:e U . s o= • ,.. 
. - • . .s ... ""'~~ 

. A1 ROANOKE:, VA . 

. ··Fl LED . 

OCT So:;~ J 

.• Jo:cE .ri Vl_ITT, CLE0~:, . 
. . By. : . A d.-1!..V , 1 IJ~ -.. D ~~-
. .·:; .. · eputy Clerk . -

""" '· 

ROY E. Ht.:TCHENS, 
Plaintiff 

) 

) . ; 
) Civil Action Nugber 80-0286(R) 

.vs. 
... '. 

JULIAN U. PUGH, 
Defendant 

) 

) 

). 

) 

0 R D ER 

In accordance with written Memorandum Opinion this 

day filed, -it is ADJUDGED and ORDERED that: 

1) defendant's motion for summary judgment is granted, 

2) this case is dismissed and stricken from the docket. 

The clerk is directed to send a certified copy of this 
• 

order to the plaintiff and to counsel of record for the defendant . 
....... 

ENTER: 

,, •.. --'· 

. . 

~-·, . 0 c t ob e r v- t. , 1 9 8 0 
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~- -------,·:--·----'-"":"=" - . ··-·· .. ----------------------'-----.--..:-------=--
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I~I THE LJ~ILTED STATES DISTRICT COUR"i.' 
FOR: THE 

WESTERN DISTRICT OF VIRGINIA 
ROANOKE DIVISION 

0"--1 ~ 0 ··~·' v ~ . : .:. J 

•0·1r-:: :::- ..... -"":"' ,.... --..< 91 
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ROY E. HUTCHE~S, 

·Plaintiff 
) 

) 

) 

) 

Civil Action Number 80-0286(R) 
vs. 

JUL IAN U •. PUGH, 
Defendant 

~ 
) 

) 

MEMORANDUM OPINION 

By: Ted Dalton 
U. S. District Judge 

Plaintiff Roy E. Hutchens is presently confined in 

Botetourt Campt 1125, Troutville, 'Virginia.· Proceeding pro se 

and alleging jurisdiction under 42 U.S.C. §1983, he asserts that 

the defendant's refusal to allow him good conduct time toward a 

sentence received pursuant to his felony conviction in 1975 is im-
• 

proper •. 

Specifically, the _plaintiff asserts that he received 

a three year sentence after conviction on June 18, 1975 for inflict-

ing bodily injury upon a jailor. He further asserts that this 

~hree year sentence was to ru~ consecutively' with an earlier-received 

f~ve year sentence .for robbery. It appear~1that on August 27, 1979, 

the plaintiff was convicted of larceny and was sentenced to sixty 
s 

additional days; he alleges further that he lost his parole status 

and w.as "made to serve the remainder of his eigl;lt (8) year (5+3) 

sentence, plus the sixty (60) days." . :.. '-

The crux of the plaintiff's complaint was that the 

defendant informed him on February 26, 1980 that he was to serve 

"flat time" on the three year sentence. Apparently, the term "flat 

time" entails that no good time ·allowances would be CC'edited to ... ·ards 

the three year sentence. The plaintiff feels that this procedure 

is u n cons t it u t ion ;1 l and th .'.l t i t i s in viol .'.l t i c n of the con .r r n l ' · ..... 

,...-------=---



' . As a(~s~lt, he requi:!sts th.'.lt t( court issue an order 

'dircctini; the defendant to cr~dit his "r,ood tine" to~:ir.1 the :~::-.~·~ 

year sentence imposed for the felony he committed while incarcer.'.lted. 

The defendant responded in his answer a~d motion for 

sumraary judgment. H~ submits the affidavit of Joyce Johnson, a 

time clerk for the Department of Corrections. Both the def encant 

and the affiant assert that the plaintiff received a sentence on 

June 2, 1975 for inflicting bodily injury while incarcerated. The 

defendant argues that prior to th¢ statutory amendmen~ to §53-213 

in 1977, .inmates were not eligibl~ to have g6od time credited to 

their sentences. Thus, defendant: C<?ntends that when the plain::iff 

was returned as a parole violator~ he had to serve his sentence 

in accordance with the statute as: it existed at the time of his 

conviction. 

The plaintiff responded to this argument in a pleading 

styled "Traverse tothe Defendant's Return." Essentially, he inter

p~ets the language of Code of Virgin~a, Section 53-213, .as amended, 

as a~plying retroactively to.!ncompass the plaintiff's three year 

sentence in 1975. Accordingly, h~ reasserts that good time ·credits 

should be applied in reducing the: three year sentence~ 

In analyzing the plaintiff's contentions, his.£.!.£~ 

complaint is .entitled to a liberal 'construction. However, where 

it is beyond doubt that the plaintiif could prove no set of facts 

~f constitutional consequence, it is inappropriate and Indeed futile 

to ~r~nt an opportunity.for h~m to present supporting evidence. 

Cruz~ Beto, 405 U.S. 319 (1972); Gordon~ Leeke, 574 F.2d 1147, 

1151 (4th Cir.) cert. denied, 439 .U.S. 970 (1978). In view of the 

statutory authority discussed below, it is clear that the plaintiff 

has failed to state a cognizable claim. Therefore, the court deter-

mines. initially that the defend~nt's computation is in· accord '-'ith 

statu:tory outhoriz.'.ltion, and, secondly, '·that the statutory schene 



·, .. ~:,..' .. '-. ~ . (. 
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. ·. 
D c s p i t e t h e r a t h c r e'.X p ::i n ~; i v c 1.J n g u :q; c :it i l i z c d in 

se~cion 53-213 following its amendment in 1977 and 1979. the courc 

does not find the pl3intiff's argu6ent for retro~ctive application 

to be compellin~. In 1977, approxim<itely two years. after the three· 

year sentence in que~tion was imposed, the statute was amended by 

deleting the following provision: . .• 

••• except that no prisoner who is convicted 
of a felony committed :while in jail a-..:aiting 
reQo~al to the Department of Corractions. or 
while confined in any part of the Department 
of Corrections, shall be eligible for any such 
credit upon any term al confinement received 
as a result. ~f conviction of such felony. 
~~Assembly, Ch. 182 {Vol. 1, 1977). 

Thus, it is clear that: the plaintiff's three year sentence 

Yas affixed following conviction for a felony comsitted while in-

carcerated; barring retroactive application of the amended statute 

that allows -good time to be credited without .the old exception, 

.th e p 1 a in t if f ha s no a .r gum en t f o r c r e d i t in g "g o o d time " tow a rd h i s 

sentence.·· 

In assessing the retroact.ivity issue, Code of Virginia, 

Section ·l-16 is particularly insightful. 
The text of the statute 

provides that: 

§ 1-16 • Rep ea 1 no t t o a f f e c t 1 i-.e. b i 1 it i es ; mi t i -
gation of punishment. - No new law shall be con
strued to repeal a former law, as to any offense 
committed agcinst the ·former law, or as to anj act 

.done, any penalty, forfeiture, or punishment incurred, 
or any right accrued, or claim arising under the 
former law, or in any way whatever to affect any such 
offense or act so committed or done, or any penalty, 
forfeiture, or punishmerit so incurred, or any right 
accrued, or claim arising before the nev law takes 
effect; save only that the proceedings thereafter 
had shallconform, so far as practicable, to the Ln;s 
in force at the time of such proceedin&s; arid if any 
penalty, forfeiture, or punishment be aiti~ated bv anv 

0 J ~ provision of the new law, such provision may, with 
the consent of the party affected, be applied to any 

. /. judgment pronounced after the new law takes effect. 
(Code 1919, §6) Code of Virginia, Section 1-16 
(emphasis supplied). 

----------· 

- . 
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.&.I\ 1..n~ case ac oar, tnl.! three yt!ar sentenc.:? corresuonds 

to th c s c .:i tutor y Ce r r.1 s ."pen .'.l l t y , f · ( .· . . " . ort•.!iture ... r punish::tcnt." thus, 

the pf fens e- 1.1.'.l 5 c 0 m n: i t t .:: <l .'.l n d th t! p c n ;ll t y i c po~ c d in l 9 7 5 • \: c 1 l 

before the amendment f C d 0 0 e of Vir£ini~. Sc c t ion 53- 21 J • As a 

r~sutc, Section 1-16 prohibits tl:r·c "ne'W l.:iw" as manifi::ste<l by 

the $t.:itutory amendment, from repealing the offense and its nttend1n: 

penalty as provided by the pre-amendment statute. As that statute 

explicitly provides that no credit upon the additi_on.:?l tern of con-

f inement will be provided for one who commits a felony while incar-

i 

cer~ted, the court determines that the defendant's refusal to credit 

good time was· proper. 
I 

,The court does not find that the procedure resulting 

in no credit given toward the term of conf inemeni is constitutionally 

violative. The plaintiff does n6t assert that the application of 

the statute is such as to violate the Equal Protection Clause of 

the Fourteenth Amendment. Neither does the plaintiff allege that 

he was denied credit for "jail time" while awaiting trial on a 

bailable offense or pending appeal. See Durkin v. Davis, 538 F.2d 

1037 (4th Cir. 1976). 

Finding the defendant's actions to be in accord with 

the pertineni statutory and constitutional provisions, the court 

must grant the defendant's motion for summary judgment • 

• 
ENTER: 

United States D~strict Judge 

-· 
October .. !{:._. , 1980 

/)· 

.~ ;l'fUJ!2 -~~=·~ ... ~. ~·! .•. ·:·:· ··.: ·----.-.-----... -.-_-, _ _:.,... ~ :--·~---- - ., ___________ .:.._ __ ' ~ 
------- - - } __ 
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~~~ . UNITED STATES COURT OF APPEALS 
~ • FOR THE FOURTH CIRCUIT 

No. 81-6034 

'. 

Roy E:. Hutchens, 

v. 

Julian U. Pugh, Chief, Transportati:on 
& Record Classification & Record Unit, 

. Department of Corrections, 

:_•-·. 

Appellant, 

. . · ... ··-. ; .· .. 

. __ .. · -: -

.. ·. ·-:~ : 

.. l: 

-· Appellee. 

·Appeal from the United States District Court for the Western Dis
trict of Virginia, at Roanoke.· Ted Dalton, District Judge • 

Submitted: February 13, 1981 

... 
• 

Before WINTER, BUTZNER, and RUSSELL, Circuit Judges •. 
. .. .. 

. _, .. 

- - . -- . 

(Roy E. Hutchens, Appellant Pro Se. Guy w. Horsley, Jr., Assistant 
Attorney General, for the Appellee.) 

. . . 
-=------~ . ___ .,_.._ . ._w_,... __ 
____ ..;.;;.;.;...o;o...-;.;.~~;.;;;,_-=..;.;;.;;;;;;..;.;;.=-~-==--=--:..=~-=-.;:-=-=-:.:...~-:::----c.c:~=~- ~------------, -"'"'----~~~~~~~------""_:_--_==r=r+-~=..- -=--~ ·_: __ .: - -- -
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PER CURIAM: 
..... 

Roy Hutchens, a Virginia inmate, appeals from. the dis-
. . . 

trict court's dismissal of his claim for relief und~r 42 u.s.c. 

§ 1983. Hutchens contends that: he is being improperly denied 

_good-time credits for a three-year sentence imposed in 1975 upon 

his felony conviction. He seeks both declar.ato:r'y and injunctive 

relief and damages. 

To the extent that Hutchens seeks as relief .his inunedi

ate or speedier release from co~finement, the suit must be brought 

under 28 u.s.c. § 2254. · Preiser v. Rodriguez, 411 U.S. 475, 489 

(1973) . Because Hutchens has not alleged that he presented his 

claim to the Virginia state courts, he has not satisfied the ex-

haustion requirement of 42 u.s.c~ § 2254(b). Accordingly, the 

portion of this action requ~sting restoration of Hutchens' good

time credits is dismissed for failure ·to exhaust state remedies. 

Hutchens also requests damages for the deprivation of 

his constitutional right to due process. Both Preiser v. Rod-

riguez, supra at 494, and Wolff v. McDonnell, 418 u.s.· 539, 555 

(1974), expressly contemplate that a sta:te prisoner may properly __ 
s 

· pursue damages in a section 1983 action without exhaustion of 

state remedies, and that the damage action may go forward while 

actual restoration of good-time credits is sought in state pro

ceedings. Therefore, the district court properly considered 

Hutchens' claim for damages. Upon.review of the record and the 

district court's opinion, we find that the district court correctly 
.~ ...... 

- 2 -



- . 
·" ,· '.· -~ · ... 

', . 
. ···.:·:. 

... ,· . 

.' ·., .· 

·.·· ·. >.-

. (·. (: 
; ... -~ . ,,~. . . . ~ . 

. ;_ .... ·: 
.... _ ... ;. __ . 

·.····. 

found H~tchens' claim to be without merit. See Hutchens v. Pugh, 
. . . . 

C/A No •. 80-0286-R (W.D. Va., Nov. 10, 1980) •.. · . 
.. - :' ·:_·. . ··< . . . . . 

We dispense with oral argument because the dispositive 

issues recently have been decided authoritatively. The portion , 

of this suit seeking restorationiof good-time credits is dismissed, 

arid the judgment of the district court regar.ding the· damages claim 

is affirmed.· 

. ' 

i 
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) 
Petitioner ) 

) PETITIONER'S REPLY v. ) 
MEMORANDUM ) 

EDWARD c. MORRIS, ) 
) 

Respondent ) 

In reply to the memorandum of the respondent and subsequent 

submission of the Memorandum Opinion in Hutchens. v. Pugh, C.A. No. 

80-0286(R), W.D. VA. (Oct. 30., 1980), the petitioner respectfully 

suggests that the District Coµrt's decision in Hutchens should 

not be followed here. Petitioner notes that the plaintiff in 

Hutchens proceeded pro se and, thus the District Judge did not have 

the benefit of opposing couns_el in framing the issue. This court 

is certainly not bound by the_ federal court's interpretation of 

Virginia law and petitioner would urge the court to give little 

weight to a decision which was rendered in the absence of opposing 

counsel and which clearly suffers from that absence. 

ARGUMENT 

It is in the framing of the issue that the Hutchens court 

erred. In Hutchens, the court considered the issue as the "re

troactive application" of the· amended statute. Petitioner con-

cedes that if the requested relief did, in fact, require the re

troactive application of the amendment, ... his claim would be with-.. 
out merit. However, while the Hutchens court assumed, without . 
analysis, that the plaintiff was requesting the retroactive appli-

cation is sought and for this reason he seeks good time credit 

only for time actually served after the effective date of the 

amendment. 

The Hutchens court makes no reference to the Attorney Gener:ars 

opinions which interpret § 53-213 to require that good time credit 

must be actually earned and cannot be fixed at the time of sen-

tencing. Again, the ~ se plaintiff probably did not have access 



to these opinions and the Court was likely unaware of their exis

tence. Thus in rendering his opinion, the District Judge likely 

did not know that the state official charged with the interpre

tation of state law had determined that the entitlement to good 

time credit, like the entitlement to interest on a bond, has to be 

earned. State ex rel, Kittle v. County Court~ 99 S.E. 439, 440 

(W. Va. 1919). The Hutchens court, therefore-, erroneously assum-

ed that a retroactive application of the statute was sought be

cause it framed the issue in terms of a .fixed or vested entitle-

ment in contrast to the unvested view espoused by the Attorney 

General in the opinion letter of October 9, 1979, which is attach-

ed to petitioner's original memorandum. 

The fundamental issue presented by this case is not whether 

the petitioner is entitled to a retroactive application of the 

amended statute, but rather whether or not the application of the 

amendment to time served after its effective date is, in fact re-

troactive in nature. If the court finds that the right to good 

time credit is part of the sentence imposed and therefore vested 

at that time, then the court should find for the respondent. How

ever, if the court finds that good time credit is not vested at 

the time of sentencing, but must be earned,. then the court should 
... . . . 

find that the relief requested by the petitioner is prospective 

in nature. In support of this latter conclusion, wtitioner as-

serts that (a) the right to good time credit is not part of the 

sentence imposed or judgment of conviction; (b) that good time 

credit is granted or forfeited through administrative procedures 

and not by the sentencing court; (c) that the statutes pertaining 

to good time credit appear in the correction title of the code 

and not in the criminal title; (d) that the Attorney General him

self has interpreted §53-213 to "provide credit for good conduct 

only after it has been earned." 

The resoondent's suReestion in his memorandum that the ori-
--:~c- -:.--:.:;;-:; -.;·_ - ----------'---------'-----'------'------"'~;.:.;._-------........,.--....... --------
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The respondent's suggestion in his 
memorandum that the pri--

records indicate that th.e sentences . 
in question were to be 

son 

served as flat time avoids the actual 

the sentence imposed by the court 
' 

fact, as stipulated, that 

as reflected · th · in e 111rlamont-

of conviction makes no reference to good time credit. Indeed, 

-petitioner knows of no authority by which a court could, as part 

of the sentencing process, grant or deny good time credit. Rather, 

the prison records merely reflect the administrative actions of 

the Department of Corrections. 

The Hutchens court's rejection of the constitutional argu-

ment is based on the same misinterpretation of the issue. Once 

again, if this court concludes that the petitioner's claim to good 

time credit after the effective date of the amendment is prospec

tive in nature, then it is clear that as of that date the peti-

tioner stood on an equal footing with all other inmates and was 

entitled to an equal application of the law under the Fourteenth 

Amendment to the U.S. Constitution. 

CONCLUSION .. 

The petitioner respectfully submits, based on the nature of 

good time credit as discussed herein and the analysis of the re-

trospective-prospective dichotomy provided by the relevant case 

law cited in petitioner's original memorandum, that the court 

should find in petitioner's favor and order the respondent to fix 

a release date consistent with the application of good time credit 

since July 1, 1977. 

Leroy Smith,/ Jr. 
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THOMAS r· WARREN 
JUOGE"S CHAMBERS 

NOTTOW-"Y. VIRGINIA 

I 

( 

llt~ Wunitial Cllin:uit 
COUNTY OF AMELIA 

COUNTY OF DINWIDDIE 
COUNTY OF NOTTOWAY 
CITY OF PETERSBURG 

COUNTY OF POWHATAN 

February 11, 1981 

( 

Re: Leroy Smith 
v. 

·· ..... 

OLIVER A. POLLARD. JR. 
JUDGE'S CHAMBERS 

PETERSBURG. VIRGINIA 

, ____ 
,, ' . l 

Edward C. Morris, Warden 

jGentlemen: 

' ~ 

I 
.. ' This case is before the Court on facts stipulated by 

parties and memorandums of counsel. The facts related in 
stipulation are simple and need not be repeated. 

\...__,./ the 
the 

'· I ar:i of the opinion that petitioner is entitled to 
-good time earned since July 1, 1977, the effective date of the 

·--~ amenldment to §53-213 allowing good time for crimes committed 
duribg incarceration. This conclusion is consistent with the 
Attorney General's position taken in his letter of October 9, 
1979, to Pleasant C. Shields; the Court's conclusion that 

1
prol1ibition of good time credit was not part of the Court's 

..' sentience of November 18, 1976; and what seems to be the 
.. ,. administrative nature of §53-213 . 
... I 
I 

I 
Hr. Zerkin will kindly submit the order properly 

endorsed. -

TVW/~ 

Very truly yours, 

Thomas V. Warren 
Judge 
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VIRGINIA: 

IN THE CIRCUIT COURT OF POWHATAN COUNTY 

LEROY SMITH, JR. ) 
) 

Petitioner ) 
) 

v~ ) SUPPLEMENTAL STIPULATIONS 
) 

EDWARD c. MORRIS, ) 
) 

Respondent ) 

Petitioner and respondent, by counsel, stipulate to the 

following facts: 

1. Without receiving any good time credit on the sentences 

imposed by this court, petitioner would presently he_·e1igible. for 

release on mandatory parole. 

2. Petitioner has not yet served a ninety day jail sentence 

imposed by the General District Court of the City of Richmond, 

which petitioner would commence to serve on February 18, 1981 at 

the Virginia State Penitentiary, where he is presently incarce-

rated. 
.. 

3. If qe is given good time credit on the sentences imposed 

, by this court, petitione,r is eligible for immediate release from 
<! 

'i 

. .i custody. 
:I 

I 
Leroy Smith, Jr. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF POWHATAN 

LEROY SMITH, JR., 

Petitioner, 

v. 

EDWARD C. HORRIS, 

Respondent. 

ORDER 

' 'frhis day of February;. 1981, came petitione'r and 

respondent, by counsel, upon petitioner's request for the issuance 

of a writ of habeas corpus •. Upon consideration of the pleadings 

and stipulations of the parties, which stipulations are hereby 

adopted ~s findings of fact, and the memoranda submitted to the 

court, and for the reasons stated in the Court's letter of 

February 11, 1981, it appearing that petitioner is entitled 

under the provisions of Virginia Code § 53-213 to good time credit 

on the sentences imposed by this Court and that petitioner has 

therefore served in their entirety'all sentences heretofore 

imposed on him in the Commonwealth of Virginia, it is ADJUDGED 

and ORDERED that the writ of habeas corpus be granted and that 
• 

James P. Mitchell, Warden of the Virginia State Penitentiary, 

to wh0se custody petitioner is presently committed, release 

petitioner from his custody forthwith. 

It is further ORDERED that a copy of this Order be certified 

to the petitioner, respondent, James P. Mitchell, Gerald T. Zerkin, 

Esquire, and Thomas Bagwell, Esquire. 

ENTER: 7_,,- 19 .. D \ 

c&Ch k )()Mi~ _, •. 

I ask for this: 30 
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