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ASSIGNMENT OF ERROR

The Court erred in ruling that Leroy Smith was entitled
to good time credit on his conviction of November 18, 1976

after July 1, 1977, when § 53-213 was amended.
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~ VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF POWHATAN

- LEROY SMITH, JR.,

,Petitioﬁe}, : _
: VERIFIED PETITION FOR
A WRIT OF HABEAS CORPUS

EDWARD C. MGRRIS, Warden,

Reépondenf.

. TO THE HONORABLE JUDGE OF THE.AFORESAID COURT: -

1. He is an inmate of the Virginia Department of Correc-
tions, presently incarcerated.at the Mecklenburg Correctional
Center. | |

2. Respondent Edward C. Morris is the Warden of the
Mecklenburg Correctional Centér.

3. On or about May 29,11973, petitioher was committed to
thé custody of ﬁhe4Virginia Department of Corrections to serve a
senténce of eight (8) years for statutony burglary.

4, - On or about November 18, 1976, the petitiqner while
incarcerated at wahatan Correctional Cenfer, was cénvicted in
this court on éharges of possessiqn of an illegal weapon and
unlawful wounding. Petitionef received consecutive sentences of
one and two years respectively on these charges.

5. Based on 'good time credit" to wﬁich he was lawfully
entitled, ﬁetitioner's release date on his burglary sentence
was determined to be on August 15, 1978. As a result of for-
feited good time, that release date was delayed until October

15, 1978.




¢ o

6. Based on ''good time credit" to which he was entitled

' pursuant to Va. Code § 53-213, petitioner should have been

entitled to release on mandatory parole on the sentences imposed

by this court on June 6, 1980.

7. Respondent refused to release petitioner on that date

“

- and petitioner has been notified that he will not be released

- until June 7, 1981.

8. On information and belief, respondent has refused to
give petitioner credit on his sentence for "good time" to which

ﬁe is lawfully entitled.

COUNT II
9. Petitioner reallegeé-each and every allegation con-
tained in paragraphs 1 through 8 of his Petition.

10. By refusiﬁg to release him on June 6, 1980, respondent

has violated petitioner's right to due process and equal protec-
‘ P g P q P

tion of the laws as guaranteed by the 5th and l4th Amendments to

A the U. S. Constitution and Article I § il of the Virginia Con-

. stitution.

%

WHEREFORE, petitioner reépectfully fequests that the Court

issue a writ of habeas corpus directing respondent to release

k him from the custody forthwith.

- ’ LEROY SMITH, JR.

|

Cerald T. Zerks
Stephen W. BriicKer
BRICKER & ZERKIN

701 E. Franklin St.

Quien 1RNE
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STATE OF Uuaq L

)
) to wit:
) :

@a_ugt;‘_ OF Mecuren {aw_«]

This day personally appéared before me, a Notary Public in
and for the jurisdiction aforesaid, Leroy Smith, Jr., and swore
that the facts contained in the foregoing Verified Peition For

A Writ of Habeas Corpus were true to the best of his knowledge

Co :fand belief.

)\”\\lgl ‘Given under my hand this IK day of a;“ !vl : , 1980.
N . N ‘

L

S L

Notary Public
My commission expires: 3 /,Z( /83 .

Received and fl"‘CJ this tf:ec??él nd
day Of o ffreliy... f...; ..... 1980

e Zézﬁ,u
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PRISON RECORD

. 0y
/

Date Augusﬁ 20, 1980

Name Lefoy Smith. Jr, . Numbef 101340 Race - Black “"1“.—-"?-?:./_‘ N

Alias o FUEN

Committed May 29, 1973

Age _12-3-54 Married, Single, Widower, Divorced, Separated, Occupation

Court & Date 1)3-28-72(revo 4-30-73) Richmond City Hustinszs, Statutory Burglary, 8 vrs "o

2)11-18-76, Powhatan Co Ciz, Poss Illegal Weapon, 1 vrFIAT Unlawful !Joundiﬁg, 2 yrs I‘L.ﬂ.';‘
Crfme 3)5-11-73, Richmond City Police Court Petdt Larceny,30 davs  Term Years‘
(DOC) Contempt, 30 days(DOC) 4)9-8-79, Richmond City Circuit, Possession

of Weapon, 3 months(JAIL)

" Added for escape NONE Years
Added for Second, Third Conviction NONE Years. Total Term _11 yrs(3 yrs FLAT) Yéars
: . - 5 months '
- Served ——___ VYears 2 Months 21 Days ,44 days jail time included.

Term Expires 8-7-81 (institution release date)

Eligible for Parole 11-10~75

PRISON RULES VIOLATED

g Th CRV.ACIHHA, CiTY OF RICHMOND

Tl g\(, / DAY OF. ng‘ f- o o TN

) //%%_7, v R

H\)‘r\r\ PU uc

)

CUSTODIAN

S Gortlps //

Bl REAU OF RH()RD\
l)H‘\RI\”\l OF CORRFCTIONS, RICHMOND, VA




- SMITH, LEROY wse# 101360

Committed to the Department: _ © 5=29-73 . o o
Time Started: 4-15-73 (Allowed 44 days jail credit ) ’“
tTEWIATIV7
 COURT & DATE C o eRmME T pgpy
. 3-28-72(revo 4-30-73) T T P
L Richmond City Huatings .Statutory fjr;iﬁu; ""8 yrs
- 11- 26 73 Thirty (30) days taken for refusing to Qbey direct order.:vzu-1;9;7e78.:j
9- 5 74 Thirty (30) days taken for threatening bodily harm., ’5“ 1*3;v' 9-27-78
11-18-76 Powhatan Co Cir . Poss Illegal Weapon 1 yr FLAT : .-iv9-27-79
o : : Unlawful WOunding .2 yrS FLATi . 9-27-81
4-4-80 Received 30 days adJusted discharged date per 53-37 ' »," 8-27-81

JAIL SEN'I'ENCES

5-11-73 Richmond City Police Larceny : i ';d;30 days DOC. 9-16-81
) v ‘u' _ Contempt = . - 30 days DOC .. 10-6-81

TENTATIVE MANDATORY PAROLE DATE 6 7-81, AFTER ALIDWANCES PER 53- 251 3. o

; 9-8-79 'Richmond Ci Circuit  Poss of Weapon § 3 mos jail

- —-=.Mr., Smith's parole eligibility date is ll- 10-75 —His tentative mandatory parole

release date is 6-7-81 (to serve a 3 mos Jail sentence) and his tentative releas;
- date is 8-7-81, T

. This is to certify that the foregoing is a true and accurate swamary of the prison
record on inmate Leroy Smith, Jr. now confined at the Mecklenburg Correctional
Center. The said summary is taken from the records on file with the Virginia
Department of Corrections, Classification and Records Unit Court and Le°al

Services Section. jé;;;; .
é%///wf /%mw

Barbara Gail Loom 5, Corrections
TY o RICIWOND Assistant’ Criminal Records Custodian

CLATIFED A 77022 comy \\ “‘”///

.;n\T._ GEviaci: HA, O

, /”yw e

T T ' . . [

...... izsion Expires ]an 9, 1982 1 3




V.

EDWARD C. MORRIS, Warden,

. PETITIONER'S MEMORANDUM

‘Petitioher,
. OF LAW

Dy
)
)
)
)
).
)
)

Respondent.

The sole issue presented by this case is the petitioner's

~ entitlement to

good time credit on the sentences imposed by this .
~ Court on November 18, 1976. On that date the Court imposed sen-
lgtences of one and two years respectively on charges of unlawful
'ipossession of a weapon and malicious wounding. Since the peti-

tioner was already serving time for prior offenses; the sentences.

imposed by this Court were consecutive to those he was alréady

“serving. According to the Department of Correction's calculations,
: petitioner's‘releaSe date on his initial sentence was August 18,
1978 (see Y 4 of Respondent's Motion To Dismiss), at which time

" he began serving the three years imposed by this Court.

The respondent concedes that the petitioner is not being

given good time credit on these sentences pursuant to Virginia

Code § 53-213,

duct allowance

While Virginia
application of
was amended by

tion. Thus by

arguing that petitioner is not "allowed good con-

for crimes while committed in the Penitentiary."

Code § 53-213 as written in 1976 precluded the
good time credit to such_.a sentence, that statute

the 1977 General Assembly to eliminate the exemp-

the time petitioner began serving the sentences

imposed by this Court, good time credit was applied to sentences

imposed for crimes while committed to the Penitentiary.

Respondent's position is, apparently, that the amendment to

effective date

- the statute does not apply to sentences imposed prior to the

of the amendment, even though such sentences or




portions of such sentences are noﬁ served until after that date.
Petitioner contends, however, fhaﬁ good time credit is not part
6f the sentence imposed and that changes in the good time allow-
ance are applicable to all inmates. Indeed, such'a'conclusion is
‘necessitated not only by the principles of statutory construction,
but by opinions of the Attorney General himself in regard to
various aspects of § 53—213.'

Although'the "Prison Record" submitted by the reépbndent‘
indicates that the sentenceé in question are "flat," in.fact no
such determination was made by the Court: In'its‘judgment of
commitment the Court sentenceé the petitionef "to confinement in
“the penitentiary of this Commbnwealth for the term of one (1)

"

year..." on the weapons chargé and to "confinement in the peniten-
tiary of this Commonweélth fbf the term of two (2) years..." on

the wounding charge. No reference was made to "flat time”.or to
the availability of good time credit. Rather, the Department of
Corrections admiﬁistratively_determined that good time would not
be applied. R

| The proscription against:the retroactive applicétion of

statutes does not apply where the right involved arises by opera-

tion of law and not by contract or judgment. See Gloucester

"Realty Corp. v. Guthrie, 182 Va. 869, 825 (1944). Such is clearly

the case here, since the entitlement to good time cgedit, if any,
is not part df the sentencing statutevnofbof the juégment of con-
viction, but rather is applied by the Department once the inmate
is incarcerated. ‘ |

The Attorney Ceneral has held that good time credit is not
available until earned. In an Opinion dated October 9, 1979,
directed to the chairman of the Virginia Pardle Board, a copy of
which is attached hereto, Attorney General Coleman-stated that
§ 53-213 provides credit "for good conduct only after it has been

earned."




"A prisoner's date of final discharge should

be determined by the length of his sentence

less any credit... he may have received. The

date of final discharge is not fixed; it

changes every time a credit is earned or

lost."
If an inmate's entitlement to good-time credit under § 53-213 is
not fixed at the time of sentencing for the purposes of parole
eligibility and final discharge, then it is inconsistent to argue
as the Attomey General does here - that petitioner's entitlement to
good-time credit under that statute was fixed at the time of sen-
tencing. Rather, a consistent application of the Attorney Gen-
eral's interpretation of § 53+213 requires the conclusions that
the petitioner's entitlement to good-time credit was not fixed
and that he was so entitled as to any portion of the sentence
actually served after the statute was amended.

Although amendments to statutes are generally given a pro-
spective application (see Virginia Code § 1-16), it is essential
to recognize the nature of the prospective/retrospective dicho-
tomy.

"A law is not retroactive merely because part
of the factual situation to which it is
applied occurred prior to its enactment;
rather, a law is retrospective only when it
operates upon transactions which have been
~completed or upon rights which have been
acquired or upon obligations which have
existed prior to its passage.'s Sizemore v.

~State Workmen's Compensation Commissioner,
219 S,E.Zd 912, 916.(W.Va. 1975).

Thus, while changes in the law are generaily held inapplicable to
vested or contractual rights,;sucﬁ changes are effective as to
rights whose existence dependg upon the happening of anqther
event, for such fights "'are not acquired'or completed'" until the

~event occurs. Charles v. State Workmen's Compensation Commis-

sioner, 241 S.E.2d 816, 819 (W.Va. 1978).

In State ex rel, Kittle v. County Court, 84 W.Va. 212, 99

S.E. 439 (1919), the West Virginia Supreme Court applied an

amendment pertaining to the disposition of interest from bonds

© e o et b b h o s W e b e v e o v v Bapea
T TINRMNR s A AR A AR AR AAAN - e ity Aty ot e B T e e 4w mn e w e e rae
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proceeds to interest earned after the effective date of the

amendment on bonds éold prior to that date.

"There is not a word in it indicative of

purpose to except such interest, nor is

there any ground upon which an implied

exception can stand. This interpretation

does not make the statute retroactive. It

gives the district road funds the benefit of

the interest on such deposits only from the

- date on which it took effect.'" 99 S.E. at.
440. : 5
Although the context:is very different, the principle is the

samg in the instant case.: The good time credit is earned in the
same sense that interest is earned. The credit is dependent upon
the occurrence of a subsequent event, that is, being held in con-
finement for a given period without violating any written jail or
prison rule or regulation. Virginia Code § 53-213. Thus it is
totally inconsistent for the Attorney General to argue that this
petitioner's right to good time credit, if any, was fixed at the
time of sentencing while arguing in the context of parole eligi-
bility that good time credit under the same statute is not earned
until the time is actually served.

1

CONCLUSION

The petitioner is entitled to good time credit on the sen-
tences imposed by this Court as to all time served on such sen-
tences subsequent to the éffective date'of the amendment. The
right to good time credit is not part of the sentence or judgment
of the Court, but rather arises by operation of law. Furthermore;
the application of thenew statute to the petitioner is prospective
in naturé, since, as interpreted by the Attorney General, the
credit available under Virginia Code § 53-213 is not fixed, but
must be actually earned. The petitioner, therefore, respectfully
fequests that the Court order that he be immediately released

)

from custody.

LEROY SMITH, JR.




MARSHALL COLEMAN

- OFFICE OF THE ATTORNEY GeNERAL
SuPrReEME CouRT BuiLtbing
ATTOARMET GEmenas . IOl EAsT Brbap STREET
RicnmMonoD, VIRGINIA 23219
804.786.2071

' 0ctober_9, 1979

The Honorable Pleasant C. Shields, Chairman
Virginia Parole Board ‘ :

P..0. Box 26963 _

Richmond, Virginia 23261

" My dear Mr. Shields:

You have inquiréﬁ as to the proper method. of computing dfscretionany ’
parole eligibility as a result of the amendments to §§ 53-211 and 53-213 of
the Code of Virginia (1950), as amended. : : :

Sections 53-211 and 53—213 provide ten days good conduct credit for every
twenty days prisoners serye without violating any written Jail or prison rules
or regulations. The amendments to these sections provide that any good
conduct credit allowed under such. sections shall be.taken into consideration
in determining parole eligibility. : : ' .

Twio methods of computing parole e]igﬁbi]ity under these sections have
been considered. They are: ' *

l.  Vhole sentence--parole date is based on the prisoner's sentence less
the total amount of good time he could earn.’ '

2. Incremental sentence--parole date is based on the prisoner's

sentence less the amount of good time actually earned at the point
of eligibility. : : ‘ : '

Sections 53-211 and 53-213 provide credit for good conduct only after it
has been earned. 1Inp my opinion, therefore, only the incremental sentence
method may be used in determining discretionary parole eligibility. Otherwise
a prisoner could be considered eligible for parole sooner than he deserved.




The Honorable Pleasant C. Shields
October 9, 1979

Page 2

Another amendment by the 1979 Session of the General Assembly, :
§ 53-251.3, also impacts upon the duties of the Parole Board. This section
Js commonly referred to as mandatory parole and requires the Parole Board to
discharge a prisoner on parole when six months remain in his sentence
until his date of fYnal discharge. - : : : o

A prisoner's date of final discharge should be determined by the length
of his sentence less any credit (for.good conduct, vocational education or
extraordinary services) he may have received. The date of final discharge is
not fixed; it changes every time a credit is earned or lost. As I have
previously stated with regard to discretionary parole, the Code sectjons
allowing a prisoner credit for time toward the service of his sentence require
that any such credit must be earned before it can be taken -into consideration
in computing nis date of final discharge. Section 53-251.3 becomes effective

~ when six months remain between the total of time served and the prisoner’'s

date of final discharge.

With kindest gegards, I remain’

Sincerely yours,. T
Hignabgd L Ol Y

Marshall Coleéman
Attorney General

AN

- 3/135




Edward C. Morris, Warden,

Leroy Smith, Jr.

Retitioner

v. STIPULATION OF FACT

Respondent

Y
N et et e sl et et e P

Now come the petitioner, Leroy Smith, Jr. and the respondent

Edward C. Morris, by Counsel, ‘and enter into the following stipu-

"lations:

1. Petitioner was convicted of statutory burglary in the Cir-

- cuit Court of the City of Richmond on March 28, 1972. The suspen- .

sion of petitioner's sentence.Was revoked on April 30, 1973 and he
was sentenced to eight years iﬁ.the Penitentiary.

2. On November 18, 1976, petitione; was convicted in the Cir-
cuit Court of Powhatan County of possession of an illegal weapon
and unlawful wounding, receiviﬁg sentences of one and two years re;

spectively. Both of these offenses were committed while petitioner

~was incarcerated.

3. The Department of Corrections has notﬁgiven petitioner any
good time credit‘on the sentences.imposed by the Circuit Court of
Powhatan County by virtue of the pre—l97g version of Va. Code § 53?
213.

4. Exhibit "A" attached fo these stipulations-is a copy of

the judgment of conviction as to the two Powhatan County charges.

Lexoy Smith, Jr.

Gerald TL//ﬁrkln,p q.

Edward C. Morris

By €¥L£MA53 é;é%FTUéﬁyl

Thomas D./Bagwell,p.d.




- to lzw; and nothing being offered or alleged in delay of judgment, it is

VIRGLilA: I THE CIRCUIT COURT 7OR THE COUNTY OF POMATAY, THIS 18TH DAY OF
 NOVEMBER, 1976. | )

" COMMOIMEALTH OF VIRGINIA
o VS.

"~ LEROY SHITH, JR.

This day came again the Attorney for the Commonwealth, and Leroy

Smith, Jr., who stands indicted for two (2) felonies, to~w1t
71-did fe]onidus]y have in his possession a knife not
authorized by the superirntendent which is capable
of inflicting death or bodily 1nJury, etc ; and

#2-did feloniously and maliciously cause bod.!y 4 -

1nJury to David Fleming Montgomery with the intent
to maim, disfigure, disable or kill, etc.;

. wi2s led to the bar in the custody of the Sheriff of this Court, and came also

Edwin Gadberry, III, his attorney heretofore appointed.

Whereupon the accused was arraigned and after private consultation

with and being advised by his attorney, pleaded not gui]ty to each of the

" indictments, which p]eas were tendered by the aecused in person. And there- 3

~ upon, after having been first adv1sed by h1s attorney and by the Court, of h1s

r1ght to trial by jury, the accused knowingly and voluntarily walved trial by

" a jury, and with the concurrence of the Attorney for the Commonea]th and of
- the Court, here entered of record, the Court proceeded to hear and determine
J the case without the intervention of a jury, as;provided by law, and having

~ heard the evidence and argument of counsel, doth find tne'accused guilty of:

#1-felonious possession of an illegal weapon; and g
#2-unlawful wounding

' as charged in the 1nd1ctments

And it be1ng demanded of the defendant if anyth1ng for himself he

" had or knew to say why judgment shou]d not be pronounced aga1nst him accord1 ng

i’i

accordingly the judgment of this Court that the defendant is hereby:

7l1-sentenced to confinement in the penitentiary of this Common-
vealth for the term of one (1) year and that the Commonwealth
of Virginia do recover against the defendant its costs in the

amount of $152.50 by it about its prosecution in th]S behalf lﬁz

~exnendead: and L e

= = <y T . - fct ke e A Ceer - T (e e T py

-
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| RE:  LEROY" SHITH, IR . - | Y,
! PAGE THO - ..
l; Kovember 18, 1976

_ F2-sentenced to confinement in the penitentiary of this Comnon-
% wealth for the term of two (2} years and that the Commonwealth
- of Virginia do recover against the defendant its costs 'in the

amount of 5152 50 by it about its prosecution in this behalf
expended

ter oronouncing sentences, the Court adv1sed the defendant of hTS :

right to petition for an appeal to the Suprene‘toﬁ?t of V1ro1n1a .and of his -

——

- right to proceed in forma pauper1s and to have the assistance of court- appo1nted

; counsel. At which time, the defendant advised the Court of his desire to

g appea] from the judgment of this Court to the Supreme Court of Virginia,~ and to

proceed in forma pguperls

Hhereupon it is ORDERED that the defendant Leroy Smith, Jr., be and

he hereby is, allowed to proceed in forma pauperis and it is further ORDERED

that Edwin Gadberry, IIT, be and he hereby is, appointed counsel to assist the

-

defendant with the said appeal. — S

It is further ORDERED that the e]ectron1c record1ng of these E;

S eam ~-'~-»

: proceedings be transcribed to wr1ting, that fhe or1glna1 oF the sa1d'hr1t1r3*;“f
sha]] be delivered to the Clerk of this Court and marked "F1]ed" at which t1me !

T

~ the same shall become a part of the record in these proceedings and it is

further ORDERED that the Clerk shall de11ver a copy of the said transcr1pt to

the Attorney for the Commonwealth and a copy of the said transcr1pt to

l
| Counsel for the defendant. ' C e BREE

° . ~e

=

The Court orders that the prisoner be allowed-NQ days cred1t for ;j

the time spent in jail awaiting trial.

The Court certifies that at a]] times dur1ng the trial of this case °

: the defendant was personally present and his attorney was ]1kew1se persona]]y

. o present and capably-represented the defendant, for which services he is a]]owed

an attorno/s fee of SIOO 00. , SRRy

T N '
And the pr1soner is r=manded to the V1rg1n1a State Pen1te

nt‘laY‘y; o

- from whence he came.




OFFICE OF THE ATTORNEY GENERAL

: ; KEERXEREXAAXCKBKRKRKRK 900 Fidelity Building:
MAfﬁﬁi:ﬁﬁﬁAN C - XRKXXEA XK IBEAARKARKRE KX - 830 East Main Street
; RiIcCHMOND, VIRGINIA 23219 _
' XOOEKEERBEIK X (804) 786-6563

November 19,

1980

The Honorable Thomas V. Warren, 'Judge
P. O. Box 62
Nottoway, Virginia 23955

Re: Leroy Smith, Jr. v. Edward C. Morris, Warden

Dear Judge Warren:

Since I filed my Memorandum of Law on November 3, 1980

I have discovered a case decided by the Unite S District
Court for the Western District of Virginia, Roanoke Division,
which appears to be on point. I am, therefore, enclosing a
copy of this case for your consideration. :

Very truly yours,

rhomas D. Bagwell
Assistant Attorney General

3:22/110
Enclosure ' .

cc: Gerald T. Zerkin, Esquire
| Ginter Professional Building v : ..
i 1001 West Brookland Park Boulevard
| Richmond, Virginia 23220
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ks Ofn'e u. S. Dist. ¢z
Ao ROHNOK~ VA.

day filed, -it is ADJUDGED and O.RDER‘ED that:

FlLE
gey 5001
IN THE UNITED STATES DISTRICT coum JOYC:, VITT, CLER;
G FOR THE : L ld,u/
. WESTER\I DISTRICT OF VIRGINTA ; ﬂputyc,e
- ROANOKE DIYISIOV :
ROY E. HUTCHENS Yy
' Plalntlff Ty A
) Civil Action Number 80-0286(R)
- VS. S S e
) : .
) ) ORDER
JULIAN U. PUGH : )' ;
Defendant .
. ) ~
" In accordance with written Memorandum Opinion this .

l) defendant s motion for Summary Judgment is granted,

2) this case is dlsmlssed and stricken from the docket.

The clerk is d1rected to send a certlfled copy of this

order to che plalntlff and co counsel of rccord for the defendant

ENTER:

A TRUE Cop

wilide

»
»

P
e

‘\\

i

- United Stftes District Juug

OQctober o/ @

1980

e

7




‘the three yecar sentence. The pl

C T oeTignn

- d
IN THE UNITED STATES DISTRICT COURT éovc= FOVITT, 2LInK
- FOR: THE : B A e L A
. - =4
wssrsaw DISTRICT OF VIRGCINIA o Evcy '{

ROANOKE DIVISION - .,-':jjgv, .

ROY E. HUTCHENS,

. Plaintiff . v E
| | Civil Action Number 80-0286(R)
vs. MEMORANDUM OPINION

By: Ted Dalton

JULIAN U. PUGH, U. S. District Judge

Defendant

N R R R

Plalntlff Roy E. Hutchens is presently conflned in

Botetourt Campt #25 Troutv111e,‘V1rg1n1a.' Proceedlng Pro se

and alleglng Jurlsdlctlon under 42 vU.s.c. §l983 he asserts that
the defendant s refusal to allow h1m good conduct time toward a

sentence received pursuant to his felony conviction in 1975 is im-

proper.
Specifically,'the plaintiff asserts that he received
a three year sentence after convrctlon on June 18 1975 for inflict-

ing bodlly 1nJury upon a Jallor.: He further asserts that this

three year sentence vas to Tun conseCutlvely with an earlier- recelved

flve year sentence for robbery. It appears;that on August 27, 1979

L |

the plaintiff was convicted of larceny .and was sentenced to sixty
. . . | . .
additional days; he alleges further that he lost his parole statu

and was "made to serve the remainder of his eight (8) year (5+3)
sentence, plus thensixty (60) dayer" ,a@AJ'M;if;fﬁ
The crux of the plaintiff's comblaint was that the

defendant informed him on February 26, 1980 that he was to serve

"flat time" on the three year sentence. Apparently, the term :lac

timeﬁ entails that no goed time ‘allowances would be credlted touards
aznt;ff f rels that this procedure

is unconstltut10n1l and thace it is in v1olaticn of chc Cﬁnfrn“:Nu LZ’




— ————

';é;Aangnded. As a(jesnlt,vhe tequests that t(: court issue an order
H?d;rcctlng the detendant;to cfedit;hisv"qond time"'tova'd the thrao
"y ract sentence tnposed Eor the felony he comnltted sh11e incarce ated. i
The defendant responded in his answer and noticn for ]
sumnary judgmenc. _He submits the atfidavit'o! Joyce-Jehnson; a
time clerk for theubenartment-of Corrections. Both tne defendant
and the nffiant‘assett that‘the plaintiff'received a sentence on
UuneZ‘ 1975 for 1nf11ct1ng bodlly.lnjury whlle 1ncarcerated Tne
defendant ar°ues that prlor to :he statutory amendment to 553 213
in 1977,A1nmates wete>not ellglble to have goed tlme_credlted to
their sentences. Tnns, defendant{cdntends that when the'plain:iff -
was retutned as a nateie vioiator; heehad to serve his sentence

lin accordance witn.the statnte'astit existed at the time of his

conviction. i
The‘plaintiff.resnonded.to this argument inba pleading
styled "Traverse tothe Defendant's Return."v Essentlally, he inter-
ptets the languagebet Cdde of Virginia, Sectlon 53 213,  as amended,
as applying tetroactively tolencompass the plaint*ff's'three year
sentence in 1975. Accordlngly, he reasserts that good time credits

.should be applled in reduc1ng the three year sentence.

In analyzing the plaintiff's contentions, his pro se

complaint is .entitled to a liberal construcfion. However, where
it is beyond donbt_that'the plaintiff could prove no set of facts
~of constitutional conSequence, it is inappropriate and findeed futile

to griant an opportunity for him to present supporting evidence.

Cruz v. Beto, 405 U.S. 319 (1972); Gordon v. Leeke, 574 F.2d 1147,

1151 (4th Cir.) cert. denied, 439 U.S. 970 (1978). 1In view of the

statutory authority discussed below, it is clear that the plaintiff
has failed to state a cogunizable claim. Therefore, the court deter-
mines initially that the defendant's computation is in accord with -

statutory authorization, and, secondly,tthat the statutory schene

is not constitutionally offensive. ' , f?




v
,

. _ Despite the rather expansive language atitized in

‘Section 53-213 following its amendment in 1977 and 1979, che court

doés not find the ﬁlaintiff's argument for retroactive application
to be compeiling. In 1977, approximately two years after the three ~ ?

-

year sentence in question was imposed, the statute was amended by
deleting the following provision: T

e except that no prisoner who is coavicted
of a felony committed while in jail awaiting . : -
. Tenoval to the Department of Corrections, or
while confined in any part of the Dcpartment -
of Corrections, shall be eligible for any such
-~ eredit upon any term of confinement received " i
4s a result of cenviction of such felony.
Acts of Assembly, Ch. 182 (Vol. 1, 1977).

Thus,
was affixed following conviction for a felony committed while in-
carcerated; barring'retroactiVe application of the amended statute

|
|
it is clear that the Plaintiff's three year sentence
that allows -good time to be credited without .the old exception, |

the plaintiff has no argument for drediting "good time"

toward his

sentence. - . .

PR

In assessing the-retroacgivity issue, Code of Virginia,

Section-l-lé'is particularly insightfpl. The text of the statute

provides that:

§1-16. Repeal not to affect limbilities; miti-
gation of punishment. - No new la% shall be con-
. , Strued to repeal a former law, as to any offense
. o committed against the former law, or as to any act
.done, any penalty, forfejture, or punishaent incurred,
Or any right accrued, or claim arising under the
fornmer law, or in any way whatever to affect
offense or act so committed or done, or any penalty,
forfeiture, or punishment so incurred, or any right S
accrued, or claim arising before the new law takes
effect; save only that the Proceedings thereafter
had shallconform, so far as Practicable, tg the laws
. o in force at the time of such Proceedings; and if any
: penalty,'forfeiture. or punishment be mitigated by any
provision of the ney law, such provision may, with
the consent of the party affected, be applied to any
Judgment pronounced after the new law takes ‘éffect. .
(Code 1919, §6) Code of Virginia, Section 1-16 :
(emphasisvsupplied). .

any such




4 Lne case ac oar,

tnc_ three year senteace corresvonds

. to the scta e " v S (’ o ‘ '
‘ tutory “cerns Qpenalty. forfrituce . c punishment." Thus,

s, I3 < - -
the offense was committed and the

before the acendment of Code

4

penalty icposed in 1975, well

of Virecinia. Section $53-213. As a ".- "

result, Section 1-16 prohibits thre "new law" as manifested by

the $tatutory amendment, from repealing the offense and its attendanz

pcnalty as provided by the pre—améndmant Statute. As that statute

explicitl& provides that no crcdit upon the additional term of con-

finement will be provided for one who commits a felony while incar-

cerated, the court determines thét the defendant's refusal to credit

good time was»proper}

N . - . . H N : .
.The court does not find that the procedure resulting

in no credit given toward the term of confinement is constitutionally

-violative. The piaintiff does mnot assert that the application of

the statute is such as to violate the Equal Brotectioh Clause of

|
i
|
|
|
the Fourteenth Amendment. Neither does the plaintiff allege that - ‘

he was denied credit for "jail time" while awaitiag trial on a

bailable offense or pending appeal; See Durkin v. Davis, 538 F.2d

1037 (4th Cir. 1976). - -

the pertineuf statutory and constitutional provisions, the court

must grant the defendant's motion for summary judgmenf.

. ENTER:

A BRUE Caw L 4 o
* . .. -

Finding the defendant's actions to be in accord with A
. :

‘,',_";,Cﬂk'j/(;ZQ_é;}w\,/f.

.'United States District Judge

October .- , 1980

&),




' Submitted: February 13, 1981 =~ Decided: March3,1981
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PER CURIAM'

. Roy Hutchens, ‘a Vlrglnla 1nmate, appeals from the dls-‘:

trict court IS dlsmlssal of hlS cla1m for rellef under 42 u.s. C

§ 1983.' Hutchens contends that: he is belng 1mproperly denled
,good tlme credlts for a. three-year sentence 1mposed 1n 1975 upon d{,

his felony conv1ctlon. . He seeks both declaratory and 1njunct1ve -

rellef and damages. f ._,f' ‘”rg

To the extent that Hutchens seeks as rellef hlS 1mmed1-

ate ¢ or speedler release from conflnement, the sult must be brought

]under 28 u.s. C. § 2254. Prelser v. Rodrrguez, 411 U S 475, 489

\(1973) Because Hutchens has not alleged that he presented his

c1a1m to the Vlrglnla state courts, he has not satlsfled the ex—

haustlon requlrement of 42 U S. C § 2254(b) Accordlngly, the

' portlon of thls actlon requestlng restoratlon of Hutchens good—.ﬂs

time credits is dlsmlssed for fallure to exhaust state remedles. '
Hutchens also requests damages for the deprlvatlon of

his constltutlonal rlght to due process. Both Prelser v. Rod-

- riguez, supra at 494, and Wolff v. McDonnell, 418 u. S 539, 555

(1974), expressly contemplate that a state prlsoner may properly -
b

-pursue damages in a sectlon 1983 action w1thout exhaustlon of

state remedles, and that the damage actlon may go forward whlle

: actual restoratlon of good time credlts is sought 1n state pro-

ceedlngs. Therefore, the dlstrlct court properly con51dered

Hutchens' claim for damages. Upon'revlew of the record and the =

district court's opinion, we find that the district court correctly

Ks
LA
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. found HutcHens’ claim'to be Witheut'merit;_”SeeiHutehene v. Pugh, - =

Cc/A No. 80 0285 R (W D Va., Nov. lO, 1980)

We dlspense w1th oral argument because the dlepesitlue_
vlssues recently have been dec1ded authorltatlvely.z The portlon o
- of this sult seeklng restoratlon of good tlme credits 1s dlsmlssed,_":
.e-and the judgment of the dlstrlct court regardlng the damages clalm a
,ls afflrmed-- _fV;iff-t}-";{7;””i5fff?;tﬂﬁ;ifey ' . S ‘

Y




g 80-0286(R), W.D. VA. (Oct. 30, 1980), the petitioner respectfully

————— oy g

Petitioner

PETITIONER'S REPLY

v MEMORANDUM

EDWARD C. MORRIS,

N N N N NN NN\

Respondent

In reply to the memorandum of the respondent and subsequent

submission of the Memorandum Opinion in Hutchens v. Pugh, C.A. No.

suggests that the District Court's decision in Hutchens should
not be followed here. Petitioner notes that the plaintiff in
Hutchens proceeded pro se and thus the District Judge did not have

the benefit of opposing counsel in framing the issue. This court

~is certainly not bound by the federal court's interpretation of
y by the P

Virginia law and petitioner would urge the court to give little

weight to a decision which was rendered in the absence of opposing

- counsel and which clearly suffers from that absence.

ARGUMENT

It is in the framing of the issue that the Hutchens court
erred. In Hutchens, the court considered the issue as the ''re-
troactive application" of the' amended statute. Petitioner con- |
cedes that if the requested relief did, in fact, require the re-
troactive application of the éméndment,:his claim would‘be with-
out mefit. However, while the Hutchens court assumed, without
analysis, that the plaintiff was requesting the retéoactive appli-
cation is sought and for thiszreason he seeks good time credit
only for tiﬁe actually servedﬁafter the effective date of the
amendment.

The Hutchens court makes no reference to the Attorney Geneml's.
opinions which interpret‘§ 53-213 to require that good time credit

must be actually earned and cannot be fixed at the time of sen-

tencing. Again, the pro se plaintiff probably did not have access

s




to these opinions and the Court was likely unaware of their exis-

tence. Thus in rendering his opinion, the District Judge likely
did not know ﬁhat-the state official charged with the interpre-
tation of state law hadrdetermiﬁed that the entitlement to good
time credit, like the entitlement to intérest on a bond, has to be

earned. State ex rel, Kittle v. County Court, 99 S.E. 439, 440

(W. Va. 1919). The Hﬁtchens‘ court, therefore, erroneously assum-
.ed that a retroactive épplicgtion of the statute was sought be-
cause it framed the issue in terms of a fixed or vested entitle-
ment in contrast to the unvegfed view espoused by the Attofney
General in the opinion letter of October 9, 1979, which is attach-
ed to petitioner's original mémorandum.'

The fundamental issue presented by this case is ﬁbt whether
fhe petitioner is entitled to a retroactive application of the
amended statute, but rather whethér or not the application of the
amendment to time served after its effective date is, in fact re-
troactive in nature. If the court finds that the right to good
time credit is part of the sentence imposed and therefore vested
at that time, then the court should find for the respondent. How-
ever, if the court finds that good time credit is not vested at
the time of sentencing, but must be earned, then the court should
find that the relief requested by the p%titioner is prospective
in nature. In support of this latter conclusion, petitioner as-
serts that (a) the right to good time credit is not part of the
sentence imposed or judgment of conviction; (b) that good time
cfedit is grantedior forfeited3fhfough administrétiVe procedutes
and not by the'sentenéing éourt; (c) that>the staﬁutesvpertaining
to good tiﬁe crédit appear in the correction title ofrthe.code
and not in the criminal titie; (d) that the Attorney General him-
self has interpreted §53-213 to 'provide credit for good conduct
only after it has been earned.'"

The resvondent's suseestion in his memorandum that the pri- ;ZL
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as stipulated, that

the se i
ntence imposed by the court, as reflected in the jtidomens

of conviction makes no reference to good time credit. Indeed,

petitioner knows of no authority by which a court could, as part

" of the sentencing process, grant or deny good time credit. Rather,

the prison records merely reflect the administrative actions of
the Department of Corrections. -

The Hutchens court's rejéction of the constitutional argu-

ment is based on the same misinterpretation of the issue. Once

,agaiﬁ, if this court concludes that the petitioner's claim to good

"~ time credit after the effective date of the amendment is prospec-

tive in nature, then it is clear that as of that date the peti-

tioner stood on an equal footing with all other inmates and was

entitled to an equal application of the law under the Fourteenth

- Amendment to the U.S. Constitution.

CONCLUSION

The petitioner respectfully submits, based on the nature of
good time credit as discussed herein and the analysis of the re-
trospective-prospective dichotomy provided by the relevant case

law cited in petitioner's original memorandum, that the court

should find in petitioner's favor and order the respondent to fix

a release date consistent with the application of good time credit

since July 1, 1977.

Leroy Smith,. Jr.

By

Cognse}//i B | b '
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11th Judicial Circuit
‘ COUNTY OF AMELIA
COUNTY OF DINWIDDIE
COUNTY OF NOTTOWAY

CITY OF PETERSBURG
COUNTY OF POWHATAN

February 11, 1981

|
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)

. WARREN

JUDGE'S CHAMBERS

Y. VIRGINIA PETERSBURG, VIRGINIA

1d T. Zerkin, Esquire
W. Brookland Park Boulevard:
mond, Virginia 23220

as D, Bagwell, Esquire

ce of the Attorney General
Fidelity Building

mond, Virginia 23219

Re: Leroy Smith

v.
Edward C. Morris, Warden
lemen:

v This case is before the Court on facts stipulated by
parties and memorandums of counsel. The facts related in
stipulation are simple and need not be repeated.

I an of the opinion that petitioner is entitled to.
time earned since July 1, 1977, the effective date of the
dment to §53-213 allowing good time for crimes committed
ng incarceration. This conclusion 1is consistent with the
rney General's position taken in his letter of October 9,
, to Pleasant C. Shields; the Court's conclusion that
ibition of good time credit was not part of the Court's
ence of November 18, 1976; and what seems to be the
nistrative nature of §53-213.

Mr. Zerkin will kindly submit the order properly
roed. *

Very truly yours,

Thomas V.
Judge

Warren

ram

OLIVER A. POLLARD., JR.’




EDWARD C. MORRIS,

VIRGINIA:

IN THE CIRCUIT COURT OF POWHATAN COUNTY

LEROY SMITH, JR.
Petitioner

V.

SUPPLEMENTAL STIPULATIONS

N N N N o N N N S

- Respondent

Petitioner and respondent, by counsel, stipulate to the

following facts:

‘1. Without rece1v1ng any good time credit on the sentences

imposed by this court, petitioner would presently be -eligible. for

release on mandatory parole.

2. Petitioner has not Yet served a ninety day jail sentence
imposed by rhe General‘District Court of the.City of Richmond;-
which petitioner would commence to serve on February 18, 1981 at
the Virginia State Penitentiary,.where he is presently incarcé-
rated. | .

3. If he is given good time credit on the sentences imposed
by this court,_petitionér is éligible for immediate release from

custody.

Leroy Smlth Jr _
Counse1<:;;7
Edwgrd C. Morris

By




VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF POWHATAN

LEROY SMITH; JR.,
Petitioner;
v. |
EDWARD C. MORRIS,
., Respondent.
| ORDER .

This Zfii déy of February, l9él, came petitioner and
respondent, by counsel, u?on petitioner‘s request for the issuance
of a writ of habeas corpus. Upon éonsidefation of the pleadings
and stipulations of the parties, which stipulations are hereby
adopted as findings of fact, and thé memoranda submitted to the
court, . and for the reasons stated in the Court's letter of
February 11, 1981;'it appearing that petitioner is entitled
under the pro&isions of Virginié Code § 53-213 to good time credit
on the sentences imposed by this Court and that petitioner has
therefore served in their enﬁirety'all sentences heretofore
imposed on him in the Commonwéélth of Virginia, it is ADJUDGED
and ORDERED that the writ of habeas corpus b? granted ahd that
James P. Mitchell, Warden of the Virginia State Penitentiary,
to whose custody petitioner is.preSently committed, :eleése
petitioner from.his custody forthwith. | _

It is further ORDERED that a ¢opy of this Order be certified
. to the petitioner, respondent, James P. Mitchell, Gerald T.'Zerkin;

Esquire, and Thomas Bagwell, Esquire.

ENTER: 21"C?'ES\

(o

I'ask for this:
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