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MOTION TO DISMISS 
and 

MOTION TO SUPPRESS EVIDENCE 

TO: THE HONORABLE JOSHUA ROBINSON, JUDGE OF THE CIRCUIT COURT 
OF ROCKINGHAM COUNTY. 

This day comes the Defendant, acting by counsel, and 

represents unto your Honorable Court the following facts and cir

cumstances as the basis for his Motions to Dismiss and Suppress 

Evidence in the above captioned case:· 

1. On the 23rd day of October, 1980, the Defendant was 

found. guilty on a Virginia Traffic Summons of possession of a 

radar detection device and fined $100 in the General District 

Court of Rockingham County. 

2. The uncontroverted evidence submitted by the Trooper 

(Trooper W. C. Jones, Jr.) was that at about 10:30.at night, on 

the 1st day of October, 1980, the Trooper observed the Defendant's 

automobile apply his brakes and slow down on Interstate Highway 81 

close to Harrisonburg when the said automobile came within the 

beam of the Trooper's radar. Based solely on this testimony, the 

Trooper fell in behind the Defendant, stopped the Defendant's 

automobile, and conducted a search thereof. The search ended with 

the finding of a radar detector under the passenger's seat to the 

right of the driver. This radar detector was not connected to any 

power source, nor was any power source tesfiTe~ i~1hete,~~i?=-e5/f~~ant' s 

Rocki:1g:~:.:·:; >·: · =:1, Va. 

1 
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automobile and found to be operative. 

3. Subsequent to the illegal search by the Trooper, 

which was protested vigorously by the Defendant (with the Trooper 

telling the Defendant that a radar detector stood in the same 

category as contraband such as marijuana or drugs, thus giving 

him a right to search the automobile), the radar detector in 

question was confiscated to be used as evidence at the trial for 

possession of a radar detection device, with which Defendant was 

charged. 

WHEREFORE, your Defendant moves your Honorable Court 

that this case be dismissed for the reason that possession of a 

radar detection device is not a crime within the meaning of 

Section 46.1-198.1, Code of Virginia, 1950, as amended, and fur

ther,' that all evidence of the finding of a radar detection de

vice within the Defendant's automobile be suppressed, since there 

was no probable cause to stop Defendant's automobile and search 

the same. It is patently clear that the mere fact that a person 

applies his brakes on an interstate highway cannot.possibly sup

port a search and seizure such as has been occasioned here. The 

very most that an application of brakes under the above described 

conditions could cause would be a slight suspicion, and certainly 

not enough to constitute probable cause to stop and search. 

Additionally, it was night, ·the Defendant's automobile was ap

proaching the Trooper's position, and the only evidence the 

Trooper could have observed would have been reflections from 

brake lights, ~s he was not even in a position to see the brake 

lights actually come on. 

Based on the above, the Defendant respectfully requests 

your Honorable Court to dismiss this case and place it among the 

ended causes. 
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JOHN H. LEETH . 

By~iJ?4ff 
Counse 

William C. Plott, Esq. 
Foresman & Plott 
6 E. Washington Street 
Lexington, Virginia 24450 

Counsel for the Defendant 

CERTIFICATE 

I hereby certify that a copy of the foregoing Motion 

was mailed unto David I. Walsh, Commonwealth's Attorney for 

Rockingham County, Court House, Harrisonburg, Virginia 22801, 

this 16th day of December, 1980. 
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKINGHAM COUNTY, December 19, 1980 

COMMONWEALTH 

v 

JOHN HUBERT LEETH, III 

On an appeal from a judgment of the 
Rockingham District Court - a summons 
char in the ille al ossession of a 
radar detector docket #7182 

This day came the Assistant Commonwealth's Attorney, 

and John Hubert Leeth, III, the defendant herein, came pursuant 

to his recognizance, and by his retained counsel, William C. Plott. 

Thereupon, the defendant tendered a plea of not guilty to the 

charge. The accused, with the consent of the Court and the 

Attorney for the Commonwealth, thereupon waived trial by jury 

and agreed to submit all matters of law and fact to the Court 

for hearing and determination. Having heard the evidence of the 

Commonwealth,_ the accused, by counsel, moved the Court to strike 

said evidence, and the Court having considered said motion over

ruled said motion, to which action of the Court the accused, by 

counsel, excepted. Having heard the evidence of the defendant 

it is the judgment of the Court that John Hubert Leeth, III is 

guilty of the illegal possession of a radar detector as charged 

in the summons and that the Commonwealth recover of the said 

John Hubert Leeth, III a fine in the amount of $75.00 and the 

costs of this proceeding. It is further· ordered that upon pay

ment of the fine and costs the device shall be returned to the 

defendant. 

A TRUE COPY 

ATTESTE: 
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.JUOGES 

@umm.onfu.ealf~ uf JET irginia 
ROBERT IC. WOLTZ 

COUNTY COURTHOUSE 

VINCHESTl!:R, VIRGINIA 22601 

17031 8117·1580 

CIRCUIT COURTS OF 

COUNTY OF PAGE 

COUNTY OF Cl-ARK£ 
JOSHUA I.. Roeu•SON 

P.O. Sox 46 
l..URAY. VIRGINIA 22835 

17031 7·"3·11596 

COUNTV OF WARREN 

CITY OF WINCHESTER 

DUNCAN c. G1ae 

P. o. Sox I ~97 

COUNTY OF FREDERICK 

FRONT ROYAi.. VIRGINIA 22630 COUNTY OJI ROCKINGHAM 

17031 1135·35~0 TWENTY· SIXTH JUDICIAL CIRCUIT COUNTY OJI SHENANDOAH 

• February 18, 19Sl 

William c. Plott 
Foresman & Plott 

i .. 

·OCT 7 

6 E. Washington Street 
Lexington, Virginia 24450 

Re: 

Dear Mr. Plott: 

._ .... ~ 

Commonwealth v. Leeth 

Mr. Heilberg hand delivered your letter of February 
10, 1981 to·~e on February 17. There was no Court Reporter 
present and I recognize the difficulty in constructing a 
record pursuant to Rule 5:9 based on the recollection of 
counsel. 

Rule 5:9(c) requires a written statement of "facts 
testimony or other incidents O·f the case". The part to 
which you refer is not part of the testimony, but I 
assume that counsel consider it appropriate to be included 
in the record under Rule 5:8 as a memorandum decision 
rendered by the judge. 

I am quite sure that I ·aid not -rule that "the arrest 
was not legal ••• 11 (Pages,. second paragraph). If I 
recall correctly, I ruled that the officer had probable 
cause to make an investigatory stop and search, the arrest 
not having been made until the contraband was discovered.· 
The quotation in your letter of February 10, 1981 from 
Mr. Heilberg's statement, therefore, appears to be correct. 

I will review the Court file and see if any of my trial 
notes are there, and if they should indicate any correction 
to the foregoing I will notify you promptly. 

..... -. -:·· -I ~ _. : 
;_' :: ~._:_.t 

. :-"'.-.. ~·~·A 

--~~.r--·~~~:Y·~-~ 
JLR/zjm 
cc: David Heilberg, 

Jo ua L. Robinson, Judge 
Twenty-Sixth Judicial Circuit 
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STATEMENT.OF FACTS, 
TESTIMONY OR OTHER INCIDENTS 

OF THE CASE 
AND O!.'I!!!mr RZ~1DERED BY THE JUDGE 

On October 1, 1980, at approximately 10:25 p.m., 

Trooper William J. Jones, Jr., Virginia State Police, was work

ing stationary radar on the on ramp to Interstate 81 at the Mt. 

Crawford exit in Rockingham County. He stopped ~ vehicle driven 

by Dr. John Hubert Leeth,' III, at tliat location and issued a 

summons for "possession of a radar det.ector device." He testi-

fied to the 'facts of that night later in· court. 

On the ·23rd of ·october, 1980, in the Rockingham County 

General District Court, Judge John A. Paul found Dr. Leeth guilty 

on an amended warrant of "operation of a motor .vehicle equipped 

wi.th. a radar detection device·;" and the ·Defendant appealed the 

conviction to.· th.e ·circuit Court of Rocki~gn'am County. 

On Deceinber 19 ,' 1980 ,. the· ·case· :came before ·the Rock

i~gha.m County Circuit Court, the Honorable ·Judge ·Joshua L. 

Robinson p:r~siding. Trooper Jones was called to take the stand 

by Assistant Commonwealth's Attorney David L. Heilberg. Mr. 

Heilberg asked Trooper Jones to explain what caused him to stop 

a vehicle (on the 1st of October, 1980, at approximately 10:30 

p.m.). While working stationary radar on the on ramp faci~g 

south to Interstate 81 at the Mt. Crawford exit in Rockingham 

Co~ty, he saw a vehicle traveling southbound at what he observed 

to be a faster rate ·than the posted 55 miles per hour. When the 

vehicle appeared to be in range, he ·activated the Kus tom KR-11 
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radar set and, at the instant he activated the radar, the brake 

lights came on. This vehicle braked suddenly, almost to the 

point of skidding. Trooper Jones immediately put the set back 

into a hold mode suspect:img that there was a radar detector in 

the vehicle. Trooper Jones added that this was a common tactic 

for operating radar, used at night by the State Police, to t_hwart 

the ·use of ':radar detectors. Prior to stoppi~g the ·vehicle, he 

observed with his headlights,· a ·small cord hangi~g down from the 

interi.or rear view mirror. He also observed the driver fumbling 

over the sunVi.sor on the driverts side of the vehicle. It was 

his opinion at this point that there was a radar detector in the 

vehic.l 1e and the ·driver was ~ttempti;ig _to conceal it. He stopped 

tha vehicl"e ·and approaclled the "driyer, who he ·found to be_ Dr. 

Lee.th.,· asked him fa"!· his driver's ·license ·.and r~gistratiori card . 
. · .. · . .. . . . : ... . . . . 

After he ·produce"d these ·two· items,· Trooper Jones· advised him that 
. . . . 

h~ had reason to believe that he had a radar detection deVice in 

the ·vehicle ·and reques.ted to. see .it. Dr. Leeth_ stated that he 

di.d not have ·such ·a device ·in his vehicle. Trooper Jones· then 
•. 

asked Dr. Leetli ·to ~xi t. his vehicle ·so: th.at Troo.p·er Jones· ·could 
. . . ~ . 

search. .the ·area immediately ·a·cc·e·ssio.le ·to. Dr .. Leeth "for a. radar 
. .. 

detector. While ·still standi;ig bes.ide "the ·operi d~or, Dr. Leeth 

rolled th.e ·window ·of tne drivert s door· up, depres·sed the locking 

me.chanism and began to close the ·door. At ·this point, Trooper 

Jones"_ ·grasped the top of the driver'·s door in such a manner as 

to keep Dr. Leeth from closing the locked door. Troop·er Jones 

advised Dr. Leeth that if he closed the door and locked it, he 

would be charged with obs.tructi;ig justice. 

(;()9 
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Dr. Leeth at this point did not close the door but state 

that Trooper Jones would be searching the vehicle against his 

will. Tr.ooper Jones then entered the vehicle on the driver's 

side where he found a power cord running from the dash up and 

over the rear view mirror and in behind the sunvisor on the 

driver's side. He then went arotmd to the other side of the 
I 

vehicle, entered on the ·passenger's side and fotmd an ESCORT 

model radar warning device, serial number 16593,on the floor

board tmder the seat. Thf testimony of both the Trooper, and late 

that o! Dr. Leeth, was ·to the effect that the device could be 

seen b.y shini~g a flashlight through the windshield on the passen-

. ger '.s side.· Trooper Jones ·then advised Dr. Leeth that he would 

be seizing the ·device ·and its powe·r cord as evidence. The device 

was taken O:ack to the ·Trooper's vehicle.and while ·Dr. Leeth was 

sitting in its front passenger_ seat, the device was plugged into 

the cigarette l~ghter and found to be in working order. Thro~gh-. 

out the ·entire ti·,ijje that Dr. Leeth was in Trooper Jones' s vehicle, 

he k~pt s·tati~g, "I :am not· admitti~g that that is a radar detec- . 

tion devi.ce·;u . The "de'Vice· "that Trooper Jones sei.zed was intro-

duced into. eViderice·· by "Mr. Heiloe·rg in the ·circuit Court. 

Trooper Jones· testified tfiat the ·item seized was a radar detec~ 

~i.on· device·,· cased on its physical appearance.· He knew this 

b~cause ·of his train:t;ig and e'Xperierice ·as a State ·Trooper. ·11r. 
. . 

Heilbe:tg reques".ted th.at .Trooper Jones· bold the ·power cord up in 
. . . . . . . . 

the "fashion that the "trooper nad found it. 

Before Mr. Plott oegan his cross:-ex·amination, he made 

a motion to dismiss on· ·the ·groi.md that posses.sion of a radar de

tection deyice was not" illegal. Judge R,obinson then .looked at 
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the ·arrest warrant and stated that the charge was "operati~g a 

motor vehicle eq_uipped with a radar detection device" and not a 

"possession of a radar detection device. 11 At this point, Trooper 

Jones· advised Judge Robinson that the warrant had been amended in 

the General District Court. Judge Robinson suggested continui~g 

the case ·if Mr. Plott claimed surprise, but this offer was de-

clined. 

Mr. Plott 1·s cross-examination disclosed that when 

Trooper Jones observed Dr. Leeth's brake lights, he was sitting 

at the top of the ramp and Dr. Leeth 1 s vehicle was at the point 

where the ramp joins the southbound lane of the Interstate. Mr. 

Plott then asked what wa~ the ·range on the beam of Trooper 

Jones 1 s radar set. He answered that he did not know. Mr. Plott 

also asked what the width of the be·a:m was. Trooper Jones again 

answered that he "did not know. Mr. Plott asked Trooper Jones how 

the ant,erina was mounted, and the Trooper replied that it was on 

the bracket outside ·the left rear door, and was generally aligned 

with. the automobile. After Trooper Jones left the stand, but 

before making a motion, 'Mr. Plott asked the Judge if Trooper 

Jones could be asked a further question. The ·Judge a~lowed the 

qu~stion without ·requiri~g Trooper Jones to return to the stand. 

Mr.. Plott ·asked Trooper Jones· :if he ~had_ gotten . a speed readi~g . .. 

on the ·KR-.11 at any time on the ·Leeth. ·vefiicle. The Trooper state 

that he ·did not. 

Mr. Plott made ·a motion to dismiss due to the fact 

that Trooper Jones did not have ·pr~bable cause to stop the ve-
. . 

h.i.cle ·because ·he. ·did nof · krio~ ·the ·w.idth ·and the le~gth ·of the 

radar .beam and could not establish ·the ·air.ect"iort of the beam 

oi.1. 



since ·the antenna was pointed_ generally down the ramp and the 

:(act" ·that Trooper J'ones had not gotten any reading on the radar· 

Th.is motion was overruled. Judge Robinson then asked Trooper 

Jones a . .few questions, the gist of the response being that 

Trooper Jones was working the· Interstate highway alone on that 

night. 

After Trooper Jones finished testifyi~g, br. Leeth 

took. the stand and told the Court that he felt Trooper Jones 

acted improperly in stopping and searching his vehicle and tha~ 

it was .over his strong objection that such search and seizure 

took place. Dr. Leeth further explained that his. radar detection 

device was not in plain sight, was under the front passenger seat 

of his vehicle, with the cord disconnected and wrapped around it, 

and was not connected at the time when the Trooper stopped his 

vehicle. Further, Dr. Leeth seated that the Trooper could ob

serve a short cord which hung down from his sunvisor only at 

the time that he stopped Dr. Leeth and shined the light on the 

interior of the vehicle. Nr. Leeth admitted, on cross-examination, 

that he could not know what the Trooper saw with his headlights. 

Se stated that the Trooper did not see the radar detection device 

until Dr. Leet~ exited and the Trooper entered the vehicle and 

·shined his ligl:lt under the seat. He further admitted that the 

item s;eized was a radar detector which he used when in Alabama 

where these devices are legal. At the end of Dr. Leeth's testi

mony, counsel for Dr. Leeth again moved to strike the evidence of 

the Commonwealth and dismiss the charge. This motion was over

ruled. 
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-·- OPINION RENDERED BY JUDGE JOSHUA L. R03INSON -·
(Per Rule 5:8(e)) 

At the conclusion of all the evidence, Judge Robinson 

ruled that due to the Trooper's observation, while he was behind 

the vehicle, the brake light~, the rapid decrease in speed and 

the power cord hanging down, and the fumbling over the driver 

sunvisor, that Trooper Jones had reason to stop the vehicle and 

continue his investigation. ~e further ruled to the fact that 

Trooper Jones was working by himself and therefore would have not 

been able to detain Dr. Leeth or to secure his vehicle while he 

went for a search warrant, and due the exiqencies of. this sit-

uation, that the warrantless search was legal. In a letter to 

the Counsel for the Defendant (a copy attached) the Judge stated 

that.his ruling was that there was no arrest until the contraband 

was discovered, He next found that the item introduced into 

evidence was plainly a radar detector device that, in view of 

circumstantial evidence, was operable and, indeed, had been in 

use. He therefore found the defendant guilty as charged and 

reduced the fine to $75.00 plus costs after remarking that the 

appeal had been brought in good faith. 

-·- C E RT I F I CAT E -·-

The undersigned counsel for the Defendant· doth hereby 

certify that a copy of the foregoing and annexed Statement of 

Facts, Testimony or Other Incidents of the Case and Opinion 

Rendered by the Judge heretofore pending in the Circuit Court 

of the County of Rockingham under the caption and style of 

"Commonweal th of Virginia v. John Hubert Leetl·, III" (Case No. 

lJ1_3 



7182) was mailed unto Honorable David I. Walsh, Esq. Commonwealth' 

Attorney for the County of Rockingham, Harrisonburg, Virginia 

22801, this ? fil- day of February, 1981. 

William C. Plott 

-:- ~ 0 TT CE -:-

TO: THE HONORABLE DAVID I. WALSH, COMMONWEALTH'S ATTORNEY FOR 
THE COUNTY OF ROCKING:IAM, VIRGINIA: 

Notice is hereby given that the foregoing and annexed 

written Statement of Facts, Testi~ony or Other Incidents of the 

Case and Opinion of the Judge heretofore pending in the Circuit 

Court of ~ockingham County under the caption and style of 

"Co:::mnonweal th of Virginia v. John. I~ubert Leeth, III". (Case ~lo. 

7182) will be presented unto the Ilonorable Joshua Robinson, Judge 

of the Circuit Court of Rockingham County, no earlier that 10 

days or later than 15 days subsequent to the date ~ereof. 

Given under my hand this ;?-f i:f.. day of February, 1981. 

William C. Plott 
Counsel for the Defendant 



The foregoing and annexed Statement of Facts, Testi

mony or Other Incidents of t~e Case and Opinion of the Judge of 

the foregoing case has been accepted as true and correct in all 

respects, and signed this ki-{C _day of ·~arch , 1981, by 

the Commonwealth's Attorney for Rockingham County and counsel 

of record for the Defendant pursuant to Rule 5:9, as amended, 

of the Supreme Court of Virginia. 

Assistant 

,,-··· .. -··. • .·· r fl ., 1;: /1 /} 
L-rr- ) ~~. fi· t/ I j , , . . .. ,·.~ 

. .( / r..l1.":7'£ . ! J -G_, ;' -=-=-
n;nr id L. Heil berg · /"' 

Commonwealth's Attorney . ../ 
for Rockingham County 

William C. Plott 
Counsel for John Hubert Leeth, III 

Signed and thereafter delivered unto the Clerk of the 

Circuit Court of Rockingham County for filing in the office of 

such Clerk pursuant to Rule 5:9, as amended, of the Supreme Court 

of Virginia, this ~day of ~arch , 1981. 
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ASSIGNMENTS OF ERROR 

The defendant respectfully submits that the trial court 

erred in failing to sustain the motion of the defendant to 

strike the evidence of the Conn:nonwealth and dismiss the charge 

that he had violat,ed the provisions of §46 .1-198 .1, Code of Vir-

&inia, 1~50, as amended, and·, will rely in the proceedings before 

this Court upon the following assignments of error: 

I. Th.at the trial court erred in failing to sustain the 

motion to $trike the evidence of the Commonwealth and dismiss the 

charge against the defendant on the grounds that it was never 

proved that the radar detection device in question had an avail

able and operative power source. 

II. That the trial court erred in failing to sustain the 
·~.· 

motion of the defendant to strike the evidence of the Commonwealth 

on the grounds that the stopping of the defendant's vehicle 

violated his rights under the Fourth and Fourteenth Amendments of 

the Constitution of the United States. 

I!I. That the trial court erred in failing to sustain the 

motion of the defendant to strike the evidence of the Common-

wealth and dismiss the ·charges against the defendant upon the 

grounds that the radar detection device in question was dis

covered oy an illegal search and seizure in violation of the 

defendant's rights under the Fourth and Fourteenth Amendments of 

th.e Constitution of the United States. 
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