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COMMONWEALTH OF VIRGINIA

CITY OF CHARLOTTESVILLE, to-wit:

IN THE CIRCUIT COURT OF SAID CITY, .. ... NOVEMBER ... TERM, 197
The Grand Jurors of the Commonwealth of Virginia in and for the body of the City

of Charlottesville and now attending the Circuit Court of said City, upon their oath present

that ........% ohn Mlddleton JFreeman e, , on or about

. .Jp.l.‘l AsL. SR , 19 79. ., in said Clty, did feloniously produce a—n}make
sexually explicit visual material which has as a subject a person

less than eighteen years of age, in violation of Virginia Code

AP s18.2-374.1,8 2

against the peace and dignity of the Commonwealth.

Indictment found on the evidence of R.O0. Jones

witnesses sworn in open Court and sent to the Grand Jury to give evidence.

Attorney for the Commonwealth

A true bill

F oreman




MOTION TO
DISMISS
Case # 79- /S'Y

Now comes the defendant herein, by counsel, and moves
that the Court dismiss the indictment against him on the -
following grounds, to-wit:

(1) The indictment in this case charges_a violation
of Virginia Code §18.2-374.1, B2;

(2) That said cited portion of said Section of the
Virginia Code is so vague as to form no_adequate standard
of certainty by which to ascertain éuilt;

(3) That §18.2-374 is not reasonably restricted to the

alleged offenses for which it is said to deal;

(4) That §18.2-374 by its terminology purports to
ﬁake criminal certain acts which are patently not criminal;
That because of the above defects, the cited Virginia .
Code Section is in violation of the lst and l4th Amendments
to the Constitution of the United States and ﬁhe Due Process
Clause of the Constitutibn of Virginia and is therefore void.
JOHN MIDDLETON FREEMAN

/@{M

Cogﬂ%el

R. LECKY STONE, JR.
Fred G. Wood, Jr. & Associate .
Suite 2, 100 Court Square
P.0. Box 97

Charlottesville, VA 22902




CERTIFICATE

I hereby certify that a true copy of the above Motion
was mailed on /Géig day of September 1980 to Richard H.

Barrick, Esquire, Commonwealth's Attorney for the City of

Charlottesville, City Hall, Charlottesville, Virginia 22901.

R..Lecky §z6né; Jr.///r

FED ipd . /S 50

- l."‘l--f .
CARL E. RciiMiiveg, woi.




VIRGINIA:- | AT A CIRCUIT COURT OF THE CITY
OF CHARLOTTESVILLE, ON THE LAW SIDE THEREOF, HELD ON THURSDAY,
OCTOBER 16TH, 1980. |

Present:- Honorable HERBERT A. PICKFORD,

Judge
COMMDNWEALTH OF VIRGINIA : Plaintiff
V. ' Indictment No. 79-154-1 - Produce and make
. ‘ sexually explicit
_ material
JOHN MIDDLETON FREEMAN Defendant

Date of Birth: 8/14/19 '

| On this the 16th day of October, 1980,
vcame the Commonwealth of Virginia by her Attorney and the defendant,
John Middleton Freeman, appeared in court in obedience to his recogni-
vzalce; likewise-appeared Fred G. Wood, Jr., and R. Lecky Stone, Jr.,
his attofneys heretofgre appointed as such to represent the defendant
in the proseéution of this case.. |

| Thereupon, counsel for the defendant

moved the Court to strike as evidence, the statment mgde by defendant
to the police and to‘suppress as evidence the photographs of the minor

child in this case.

And the Court, having fully heard the
evidence and argument of counsel, doth deny said motions, to which
ruling of the Court defendant's exception is noted.

| ' Thereupon,vcounsel for the defendant
moved the Court to dismiss the indictment against the defendant, which
motion the Court takes under advisement and orders this casé continued
until further order.
| At each and every stage of this hearing
the defendant, John ﬁiddleton Freeman, had been personally present and
is above named attormeys were likewise personally present and capgbly

represert €d the defendant. T A

-




And the defendant was permitted to depart
with §am§,bond in full force and effect until further order of the Court.

dhhhhhhiidt

A Copy Teste:- | - S/ HERBERT A. PICKFORD, Judge
: . ‘ , LQG‘-}?
L - (A

- tad f'/%énneir,c1erk ’




VIRGINIA: - AT A CIRCUIT COURT OF THE CITY

OF CHARLOTTESVILLE, ON THE LAW SIDE THEREOF, HELD ON WEDNESDAY,
OCTOBER 22ND, 1980. ’

Present:- Honorable HERBERT A, PICKFORD,

Judge
COMMONWEALTH OF VIRGINIA : . Plaintiff
V. Indictment No. 79-154-1 - Produce and make
‘ ' sexually explicit
material
JOHN MIDDLETON FREEMAN v Defendant

Date of Birth: 8/14/19

The Court having fully considered of
the evidence and argument of counsel, doth deny defendant's motion
to dismiss heard October 16, 1980.

Dafendant's exception to such ruling
is noted.

- Tk dkhhik

- S/ HERBERT A. PICKFORD, Judge

A’Copy feste:“

3 Pa.u.Q C. o ti,Clerk LBl 7
) - C.qqy
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HERBERT A. PICKFORD. JUDAE | ’ ‘ ) Lo ' Davib F. Beaay. Junce
FTETY WOURTHOUSE o . S : MAGISON. VIftRin A
BIM L, V0 G IHEET : !
FHAHLOTTESVILE, VIKLGINIA. 22907
' BO1.200.546G9

H
VAN F M. Fry. JUCLE
OHAMGE. VIRGIN &

F. WARD *atrfeaDErR. JR.. JUDGE
LOWISA. VIRGINIA

SIXTEENTH JUDICIAL CIRCUIT

CIRCUIT COURTS OF THE CITY oF CHARLOTTESVILLE ANO THE COUNTIES OF
AlLBEMARILE. CULPEPER. FLLIVANNNA, GREFENE., GCOCHLAND, LOUISA, MaCISON ANL QRANGE

October 22, 1980

Richard H. Bavrrick; Rsq.

Clty Hall '
Charlottesville, Virginia 22901
R. Lecky Stone, Esq.

P. 0. Box 97 :
Charlottesville, Virginia 22902

Re: Commonwealth v. John Middleton Trenman

Gentlemen;

The two cases cited by the defendant in support of his motion
to dismiss, Butler v. Michigan, 352 US 380 (1956) and Coldstein v.
Commonwealth, 200 Va. 25 (1958), both turn on the fact that a statute
arbitrarily curtailed Libertics of adulis by providinm "1 standard .
of' judrming obscenity dependent upon the undesirable effect the offen-
 sive material may have upon youth," (Goldstein at page 29). Such
a standard was held to be unconstitutional in both cases.

The criteria of Virginia Code §18.2-374.1A(1)-and (2) closely
- parallel the New York statute subject of Ginsberpg v. State of New York,
300 US 629 (1968) in that sale of the allegedly offensive material
is banned if it "(1) predominantly appeals to the prurient, shameful
or morbid interests of minors, and (ii) is patently offensive to pre-
vailing standards in the adult community as a whole with respect to
what is suitable material for minors."

The third ecriterion an set forth in §18.2-37h.1A(3) contains
precicely Lhe Dagruagee approved by Lhe United Shiaues Supecme Court
in Miller v. California, 93 S. .Ct. 2607 ,(1973) al page 2015. [t is.
noted that §18.2-378.1A(1) and (2) also appear to conform sufficiently
with the Miller case's.requirement. o

The statutes in Butler and Coldstein sought to curb the sale
€o the general public of materials considered obscene to minors.
Ginsberp, involved a statute curtailing sales to minors of materials
Judired obscene under its criteria. The instant .case involves a statute,
915.2-374.1B(2), which prohibits production of materials Judged obscene
under its criteria, if such materials utilize or have as a subject 2a
minor. .The import of this statute is to forbid the use of a minor




Commonwealth Q. John Middleton Freemaﬁ

- Fage Two

October 22, 1980

in Lhe production of materials Judgcd nbsccne-undcr'jts criterla,
which ‘1s different [(rom barring the sale to Lhe general publie of -
any material judged obscene for minors. The statute in question 1s
held to be neither unconstitutionally vague nor overbroad. .

The defendant's motion to dismics is denied.

Very/truly yours,

HAP: I




MOTION IN LIMINE
Case #79-154

Comes now the defendant, John Middleton Freeman, by
counsel, and moves the Court to prohibit the Commonwealth from
Presenting any evidence, except in rebuttal, et the trial of
this matter regerding any fondling er other sexual activity
between the defendant and any child on the following grounds:

(1) That such ev1dence would be irrelevant for the issue
of guilt or innocence for the offense charged;

(2) That such evidence would be highly inflammatory to
a jury and rherefore prejudicial to the_defendant; and,

. (3) That such evidence would place the defendant in the
position of having to defend against allegations of other
crimes whlch he is not now prepared to defend.

RESPECTFULLY MOVED

Z???;gy MIDDLETON FREEMAN

4 Counsel

R. LECKY STONE, JR.

Fred G. Wood, Jr. & Associate

Suite 2, 100 Court Square : —
P.O. Box 97

Charlottesville, VA 22902

CERTIFICATE

I hereby certify that a true copy of the foregoing Motion

was delivered to Richard H. Barrick, Esquire, Commonwealth's

Attorney for the City of Charlottesville, City Hall, Charlottes-.

~
ville, Virginia this :?gé‘ﬂay of October 1980.

. i R. Lecky Stone, Jr.”
vl e g T
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The éefendant is charged with the crime of proauéing or
making sexuallf explicit visual material which has as a subject
a person less than 18 years of age. The Commonwealth musﬁ prove
beyond a reasonable doubt each'of the following elements of that
crime: |

(1) That the defendant took a photograph of Jennifer

Lee ﬁalcolm, a person under the age of 18}

(2) That the photdgraph depicits nudity:

(3) Thap‘the photograph appealérto the prurient interest

of children as determined by the experiénce of children
in the contemporary coﬁmunity; |

(4) That the photogfaph affronts contemporary standards

of adults as to what is suitable matter for children; and

(5) That the photograph lacks seripus literary, artistic,

ﬁolitical and scientific Vaiﬁé for children.

If you find from the evidence that the Commonwealfh has proven
beyond a reasonable doubt each of the aboﬁe elemehts of the offense,
then you shall find the defendant guilty and fix his punishment at:

(1) A term of imprisonmenﬁlof not less Ehan one:(l) nor

more than five (5) vears; or

(2) Confinement in jail for not more than 12 months; 6r

(3) A fine of not more than $1,000.00; or |

(4) Confinement in jail for not more than twelv§ (l2) months

and a fine of not more than $l,000.60.

If you find the Commonwealth has failed to prove any of the
above elements of the offensé beyond a reasonable doubt, then you
shall find the defendant not guilty. A

10 ’%’Z,(

/
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Evidence cf the defendant's statements to Sgt. R; 0. Jones
which shows, or tends to show, that he may have committed other
crimes may not be. considered by the jury as evidence that he did
the acts for which he is on trial;;vbut ray be considerei by the
jury as bearing on the-issue of whether the aefendant had intent,
'_motive, plan or design to commit the offense for which hé is being

tried.

s




VIRGINTA:- | AT A CIRCUIT COURT OF THE CITY
OF CHARLOTTESVILLE, ON THE LAW SIDE THEREOF, HELD ON MONDAY,
JANUARY 12TH, 1981. !

Present:- Honorable HERBERT A. PICKFORD, 1

Judge
COMMONWEALTH OF VIRGINIA Plaintiff
V. Indictment No. 79-154-1 - Make or proauce

sexually explicit material
with subject under 18 years
of age

JOHN MIDDLETON FREEMAN Defendant
Date of Birth: 8/14/19 :

On this the 12th day of January, 1981
~came the Commonwealth of Virginia by her Attorney and the defendant,
John Middleton Freeman, appeared in court in obedlence to h;s recogni-
zanée; likewise appeared Fred G. Wood, Jr., and R. Lecky Stone, Jr.,
his attorneys heretofore appointed és such to represent the defendant
in the prosécution of this case.

Thereupon, Alan C. Rasﬁussen, Probation
Officer of this Court to whom this case had been referred on
November 13, 1980 for investigation, appeaféd in open court with
a wfitten report, which report he presented to the Court in.Open
court in the presence of the defendant who was fully advised of the
contents of the‘feport and a copy of said report having previously

been delivered to counsel for accused.

Thereupon the defendant and his counsel
were given the right to cross-examine the Probation Officer. as to any
matter contained in the said report and to preseﬁt any additional
facts bearing upon the matter as they désired to present. The report
of the.Probation Officer is hereby filed as a part of the record in
this case. 42

,4——_—__1



Whereupon the Court taking into ‘con-

sideration all of the evidence in the case, the report of the Probation

Officer and such additional facts as were presented by the defendant,
and it being demanded of the defendant if anything for himself he had
or knew to say why judgment should not be pronounced against him,

‘according to law, and nothing being offered or alleged in deiay of

judgment, pursuant to the verdict of the jury returned November 13, 1980,

the Court sentences the defendant to confinement in the peni;entiary
for a term of two (2) years. |

And the defendant was advised by the
Céﬁrt of his right of appeal to the Supreme Courtlof Virginia within
30 days from this date and of his right to proceed in forma ﬁauperis
and to have the assistance of court appointed counsel. ; |

And the Court doéh appoint Fred G.
Wood, Jr., and R. Lecky Stone, Jr., competent attorneys at law, to
represent the défendant'in perfecting an appeal. |

And the defendant having oraily
noted his intention. to appeal this case, on motion of counsel for
the defendant, the Court doth suspend exeéution of said 2 year
sentence on the condition that the defendant execute an appegl bond

in the amount of $5,000.00 cash or $10,000.00 property.
On motion of counsel for thq.defendant,
it is ordered that the transcript of the proceedings in this case is
made part of record. |
At each and every stage of the trial
of this case'the defendant, John Middleton Freeman, had been personally
present and his above-named attorneys were likewise,persona¥ly present

and capably represented the defendant. '

3




It is ordered that the Commonwealth
recover and have judgment against‘the defendant for its costs in this |
behalf expended.

| And the defendant having exécuted an
appeal bond, execution of the 2 year sentence is suspendéd until said
appeal is perfected, and if perfected,until such time as this'case
is ruled upon by the Supreme Court.
| And the defendant was permltted to
depart until further order of the Court under the conditions of said
appeal bond. |

{

i Kdkdkdhkdkk )

v S/ HERBERT A. PICKFORD, Judge
A Copy Teste:-

ol C' Aoatt,clerk ' LB 47

P26
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‘pictures for children.

I. ASSIGNMENT OF ERRORS

The Circuit Court of the City of Charlottesville erred

in ruling that §18.2-374.1 Code of Virginia (1950) as . amended,

is constitutional and in therefore refusing to grant peti-
tioner's motion to dismiss the indictment.'

The Circuit Court of the City of Charlottesville erred
in refusing tovgrantlpetitioner‘s motion in limine anq.in
thereby permitting irrelevant, inflammatory and prejudicial
evidence to be presented at trial. |

The Circuit Court of the City of Charlottesville erred
in permitting the Commonwealth, over objection, to inﬁroduce
at trial expert testimony to prove that the pictures taken
were "obscene for children."

.The Circuit Court of the City of Charlottesville erred
in ruling that the expert witness presented by the Coﬁmonwealth

was qualified to express an opinion as to the value of the

The Circuit Court of the City of Charlottesville erred
in refusing to grant petitioner's motion to strike the

Commonwealth's evidence.

The Circuit Court of the City of Charlottesville erred

in refusing to suppress petitiomer's confession.

Y
a1
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VIRGINIA

IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE

A T . S D G S PO s ey e ) ey = o> o

COMMONWEALTH OF VIRGINIA

OCTOBER 16, 1980

v. FILE NO: 79-154
JOHN MIDDLETON FREEMAN :
DEFENDANT
BEFORE: THE HONORABLE HERBERT A. PICKXFORD
' Judge of the Circult Court ;
Charlottesville, Virgzinia
APPEARANCES : Richard H. Barrick, Esquire

Commonwealth Attorney
Charlottesville, Virginia
Aszisted by:

Charles Blaha, Law Student

Pred G. Wood, Jr., Esquire
100 Court Square
Charlottesville, Virginia

R. Lecky Stone, Jr., Esquire

100 Court Square
Charlottesville, Virginia

Elaine H. Helvin, Court Reporter duly swor

16

ELAINE H HELVIN %)~ 7.49%]

COURT REPORTER

CHARLOTTESVILLE. VIRGINIA P21l C. GARRETT, ciart
TELEPHONE 2%6-3870 : :
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: 2
1 | THE COURT: This is the matter of the Common- 4
2 wealth of Virginia v. John Middleton Freeman. We
8 are here on the Defendant's motion tO'disﬁiss, test-
4 ing the constitutionality of the statute Qnder which
> the defendant 1s charged and also on a motion to
6 suppress the confession. Do you want to argue any
7 on this meméranda or shall I subsequently:read itz
8 Certainly, I am going to do . . .
9 MR. WOOD: If it please the Court: w¢ would
10 suggest 1if Your Honor wants to read it After the
1 arguments today of counsel, Mr. Sto wili bé
12 ' arguinkx that part of the case fop the deféndant.
13- ‘ We would ) so suggest that 1t/may be best:to go
14 | ahead and puth\on the evidesice regarding the confes-
15 sion first and_t eh, after concluding thaﬁ, possibly
16 argue the motion o he'constitutionality;
17 | THE COURT: A1l right.
18 ' MR. BABKICK: Your Ho or; before we proceed,
19 | I would Jdke to ;ntroduce to the Court, Mr. Charles.
.20 | Bléha ~yho is a third year studen% at the University
21 | of/Virginia Law School, and who is qualified for
22 / third year practice. 'With the Court's permission,
23 S/ | I would like Mr. Blaha to assist me in thes® rmotlonsi
24 1 ’(' I have a certificate from the deputy director }
25 Ji/ the Virginia State Bar indicating that Mr. Blaha 1 ‘
18 s aronin.
CHARLOTIESVLLE VRGN
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defendant signed and that written form céntains a
full description of the right to counsel. This/form
the defendant signed voluntarily'and he als
dicated on the form that he understood/the right
and ¢hose not to exercise it and i w ld‘indeed Just
state that under the great prepongérance, of the
evidence, the Commonwealth hasg/met its b&rden thaé

every statemeht, both oral And written, that the

defendant méde, e made/1t while aware of his rights
choosing to walve th¥m and he also made them
voluntarily.

MR. WOOD A very bri

rebuttal, if I may

respond t¢/that, Your Honor? On the Waiver of

Rights form, 1t says, do you understand these rights|,
\,

waixe these rights and so forth. Thé~signature by

ir. Freeman to that and the yes answer i consistent

with his testimony and obviously 6ccurréd aflter the
policeman would not accept his polite request r a

consultation with a iawyer.

THE COURT: The Commonwealth has bérne its
burden and I deny the motibn. We move on to the
argument on the motion to dismisas.

MR. STONE: Your Honor, if I may, it 1s a
rather unusual situation. The defendant is charged

with production, possession of what 1s called

41 BLAINE H. HELVIN
COURT REPORTER
CHARLOTTESVILLE. VIRGINIA
TELEPHONE 296-387)
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sexually explicit photographs of 2a fivé yéar old
girl and he is chargéd under § 18.2-374,1, this Code
section which, to the best of my knowledge and as
far as the Commonwealth can find, it has not been
put to any Judicial interpretation at thié point.
However, Your Honor, we claim that tﬁis Code
section is unconstitutional in the memorandum sub;
mitted to the Court citing various cases, we submit
that the most in pcint cases are Butler V. Michizan,

b

352 U.S. 380 (1956) and Goldstein v. Commonwealth,

200 Va. 25, 29 (1958) which cites Butler. Both
of which have to do with_very specific points in
this statute. If I may, Your Hcnor, the étatute

prohibits the production or the possession or

distribution, ete, of sexually explicit visual

material involving children which i1s obscene for
children. The definition of obscene for;children,
quoting the statute 1s:

l. Considered as a whole, 1t appeals to the
prurient interest of children as determiéed by the
experience of children in the contemporaéy,community
2. It affronts contemporary standards o% adults as

to what 1s suitable matter for children.:

3. Considered as a whole,'it lacks serious literary

artistic, politicalland scientific valuezfor children.

4

oELAINE H. HELVIN
%% COURT REPORTER
CHARLOTTESVILLE. VIRGINIA

TELEPHONE 296-3870
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. lem with that kind of statute is that 1t linits the

Now, Your Honor, this language has béen taken
from statutes which have been proved prohibiting the
sale to children of material which is obscene for
children. We have no objection to that kind of
statute. The problem that we point out in this
statute 1s the same prqblem that the courts faced .
in both Butler and Goldstein. It is that this
statute does not deal with distribution tb children
of any material. It deals with possession and pro-
duction of pictures involving children which are
obscene for children. Butler and Goldstein opinions
held that'both statutes applying the standard of
what was harmful to‘dﬁveniles, appealing to the
prurlent interest of Juvenliles, and both the ﬁnited
States Supreme Court in Butler and the Virginia

Supreme Court in Goldstein have said that the prob-

adult population to reading only what is fit for
children, in seeing and possessing only what 1s
fit for children, and this statute has the same
problem.

Now, we are not claiming thét the 1égislature
and the General Assembly of Vifginia could not ha#e
set up a2 statute prohibiting the taking of nude

plctures of children. The legislature certainly

4 ELAINE H. HELVIN '
A COURT REPORTER
CHARLOTTESVILLE. VIRGINIA

TELEPHONE 296-8870
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has wide power of authority with regard to what can

be done to children, with children, or by adults to

~ children, but in this case what the Genefal

Assembly has attempted to do 1is to 1init the adult
population saying that the adults in .Virginia can
only have and possess plctures of‘children vhich
ére suiﬁabie for children. If the statute had
simply stopped and sald, nobody can take.any

sexually expliéit plectures of children, then we

would have a different kind of situation.

Our argument here 1s that the Court should
view the Butler and Goldstein cpinions aéd try to
figure out what this statute 15 designed;to do.‘.
We claim that 1t 1is vague, number one, under law
in that there is.no way that an adﬁlt whé is in
possession of tﬁe plectures to degermine whether
those'pictures are obscene for childreﬁ 6r contain

artistic or scientific value for children. Now,

the way the section 1s set up, the Supreﬁe Court

has sald time and time again 1in Butler and Miller

and a number of decislons that material which has

‘no scientific or artistic value 1s not nécessarily

protected by the First Amendment but 1s én adult
standard and what this statute does, it says 1i1f 1t

doesn't have those values for children and it 1is

ELAINE H. HELVIN
‘24> COURT REPORTER
CHARLOTTESVILLE. VIRGINIA

TELEPHONE 296- 8870
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obscene for cﬁildreh, i1t is 1llegal. No&, the
issue for fhe‘Court 1s whether this statute 1is
vague and overbroad. We claim because of the
definition that has been set up, the statute is
overbroad in that it takes away from adults material
which 1s not obscene for adults, which should not
be 111egal for an adult to obtain or possess.

The statute was designed to protect the
children who are the subJecfs of the photographs
to have been written in terms of taking ﬁhe pictures
of the children regardless of whether thgy were
obscene to other children. The législature cer-
tainly could have set up a statuté saying nobody
can take pictures, nude pictures‘df chiléren period.
As in essence an extension to coqtributihg to the
delinquency of a minor code section. Certainly, :
the legislature could have done that, buﬁ what they
have done 1is that ;hey have said that you, as an
adult, if you intend to take a pilcture of a child,
you must figure out whether that picture is cbscene
for children.

Now, we submit, and the ﬁemoranda goes into
this to some extent, Your Honor, we submit that

there 1s no way for an adult to figure out what 1t

‘means. There 1s no standard set forth in the
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statute as to what age children, what tyée of
children, but 1t is Just the experience of children
in the community. Now, we submit, if you take a
picture . . . a nude picture of a child, 1is 1t
going to appeal to ﬁhe prurient interest of a 16
yeaf 0ld male or a 10 year old girl or a 3 year old
boy? There is no way that an adult can sit down
and figure out whether this picture has any social
or artistic value for children or whether 1t is
obscene for children. There is no practical way.

of solving that problem short of an adult going out

and polling the child pcpulation of Charlottesville.

We estimate that he probably would be imhediately

arrested when the parents found out. Certainly,

if someone was golng around showing pilctures . . .
We can hold adults legally responsidle for
knowing what the adult standard is, that 1s clear
from all of the obscenity cases that I am sure the
Court is familiar with: Certainly you can say you
as an adult are bound to have knowledge of what the
contemporary adult standards are but when you take
an adult and say you have to go figure ouﬁ what
children consi&er obscene and what adulté conslider

obscene for children and whether or not this

material has any socially redeeming value for

BGI
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1llegal by the way it reads. ;

children. ' We submit, that is vague, Your Honor,
and what i1t does 1s this statute turns and takes
from the adult a certain raw material, it can be all]
X-rated material, ﬁnything that the State says it
has determined 1is suitable for adults and not

suitable for children and this statute makes 1t all

But, certainly no one is going t§ claim that a
nude picture of a chlld which would possibly be
X-rated, 1f 1t 1s suitable for adults and if 1t 1s
not obscene for adults, 1t is constitutionally
protected; This could certainly limit gnd could
possibly ban the taking of pictures of éhildren in
thgt fashion, but it cannot forbid the possession
of those bictures by adults and it 1s a very narrow
point. But, 1f the Court reads the Butler and
Goldstein opipions, I think the Court will find
it is clear. That 1s what the courts are saying,
that you cannct take adults and say even though this
material is fine for you, since it 1s obscene for
children,. there 1is no evidence of 1t ever having
been distributed to children. But, just because
it 1s obscene for children, you can't possess 1t.
It makes 1t a feleny if‘you possess 1t. And the

Supreme Court in Butler and the Virginia Supreme
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Court in Goldstein says that you can't do that. If
it 1is conétitutionally protected for aduits, it is
constitutionally protected and Just like:cigarettes,
alcohol and any nﬁmber of other things, we can

limit the sale to chlldren, we can limit the involve
ment of children in many ways in the production of
these pictures, but what thls statute does 1is to
1imit possession.

It doesn't say that it islillegal tb produce
these pictures with intent to distribute'them to
children. It doesn't say 1t is 1llegal to take
pictures of children. But, i1t is 1llegal to take
sexually éxplicit plctures of children which are
obscene for children. There 13 no way fbr an adult
to figure out what that means as a practical matter
or a legal matter and that therefore the: statute
is vague. Bﬁt'the strength of the claim 1s what
Butler says, that you cannot make the adult popula-
tion read, possess only what 1s fit for éhildren.

qu, I submit on the faets of this case, given
this statute, 1f the Court were to construe that
statute in such a fashion as to eliminaté the
possession . . . then the statute would be perfecﬁly

fine, right in line with every Commonwealth obscenit

statute that would ever come along. That 1s fine.
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Certainly, the limiting of taking of pilctures of
children would be fine 1f 1t were a standard we
were able to understand, but this statute makes no
exception for parents or anyone else taking any
pictures and 1f the Court will look at all the
statutory:baékground in this statute, sekually
explicit means anything showing the breésts, the.

buttocks . . . Under this statute, Your Honor, the

Coppertone ad may well be i1llegal with a. little

girl's buttocks shown on a billboard. If it is
obscene for children then thats the end Sf it and

we claiﬁ that this statute 1s unconstitutional to
limit 1its aétivities. It 1s not designea, it is not
written for this. It 1s to cure the evils which

the legislature has attempted to‘assign, I believe.
The legislature certainly doesn't want tAe distribu-

tion of nude pictures of children. That 1s easy

“enough to accomplish and they have taken the languag

of thils statute from a similar statute prohibiting
distribution to children. In fact, there are other
Virginia statutes about distribution to children.

This statute was obviously designed to prevent the

taking of the pictures.

Your Honor, we submit that the best 'way to

resolve this problem would be to give 1tfa

W
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dontributing to the delinquency of a minor charge,

not giving an adult this kind of standard, saying .

you can take some pictures, you can't take other

pictures. Now, all of the pictures may be consti-

- tutionally protected but we are going to say, you

can't take ?hem if the& are 6bscene for children.
‘And ‘we are not goling to apply the Supreme Court's
obscenity standard which is having soc;ally redeen-
ing values, Qe are going to apply a lesser standard,

soclally redeeming_values for childéren and we are

not going to apply the Supreme Court's obscenity

standards for adults, but we are going to apply the

children's standard§. And you, as an adult, cannot
make, possess,.sell or distribute in any fashion
even the negatives of a picture qf a child which

1s obscene for children.

Thefe 1s nothing in that statute about whether
it would be obscene for a particular child, whether
it barms that'child in any fashion, or whether
that child agreed to see the plctures or know that
the pictures were taken. I submit, Your Honor,
that in this statute, the way 1t reads, if I went
out in my back yard and took a picture of my
neighbor's two year old’giri swimming in the

swimming pool without any clothes on, it would be
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1llegal under thié statute. If I do it with my
own child, it is illegal underlfhis statute. The
legislature simply has not limited the statute to
the evil which 1t wants to'stop. It wants to stop
the making of child pornography and in s¢é doing,
they have gone far beyond the pornography standard.
They have not got child pornography but éhey got ‘
anything which a child would find prurieﬁt and'I
submit, Your Honor is well aware that a }6 year éld
male 1s going to find a great deal ofﬁinformation
prurient that may not be prurient at allrto an 8
year old or to a middle~agea man or an elderly man
and under that standard there simply 1is nho way

that statute shéuld be applied.

We are not clalming that what has b?en charged
here 1s not an offense. KHe couid be charged under
contributing to the delinquency of a minor under
these facts. He could be charged with possession
of obscene materials, whether these pictures would
be obscene under an adult standard is a=ques£ion
but he could be charged with the possesiion of
obscene material with an intent to distribute.
There are many other statutes under whiéh this
activity, the particular activify, thater. Freeman

is charged with. Many other statutes'uhder which
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he could be charged but the Commonwealth has

!

selected this one and we claim this one simply 1s

not appropriate. If we had a bachelor situation,

where we'are talking about an X-rated movie, llke.

the Blue Lagoon or whatever, that involved the
nudity of children, the State censors have alreédy
decided that it 1s fit for adults but not for
children. 1If it is not fit for children and 1t

does not have some artistic value for children'. . .
and it 1s precisely what Butler says you'can'f;do.
If 1t 1s suitable for adults, the adults can qéve

1t and 1f adults can possess it and 1t 1s constitu-
tionally protected under possession, then thié

Court should not find a man gullty of production

of constitutionally protected material. VYe élaim
that 1s what this materlial is under the statute.

I ask the Court to reéd the Butler and Goldsfein
opinions carefully'because we submit that 1s what
the problem with this statute 1s, that 1t i# over-
broad and it attempts to make 1illegal the p?odgction
and possession of material which 1is constithtionally

protected for adults. Ang, 1n'addition, it is vague

in that the standard tends to apply for obscenity

for éhildren, it simply 1is undiscoverable for an

adult. An adult can try to find out that standard.
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He can ask other adults, maybe he can fiéd out what
other adults think i1s suitable. The onlj way that
he can discover 1s to ask the children. T subnmit,
Your Honor, if a man tried to do that heﬁwould be
arrested more quickly than the Court could imagine,
if he_went to one of the schools with nakéd plctures

and sald, do you children find this obscehe, no one

would put up with this. On that basis, Your Honor,
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we ask the Court io dismiss this:charge uéder_this
statute and declare that this statute is uncon-
stitutiona; the way 1t is written. VYWe certainly
have no objection to letting them show what he
tried to do,'he'simply went tbo far. And in going
toé far, they caﬁght this activity in a tfhp, an

impermissible trap and we ask that it be dismissed

~on that basis.

THE COURT: - All right.

MR. BLAHA: Your Honor, I feel that the Cormon-

wealth has argued thét as put forth in my ﬁrief,
so I will be very brief here. 1Insofar as the
defendanf's vagueness argument, I'feel that the
Miller case and the Ginsburg case 1n combination
are more'than an adequate reply to that. The

L)

Ginsburg case establishes beyond a doubt the State
1

power to adjust the definition of obscenity‘to fic
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minors and also thé fact that it i3 not vag&e. It
i3 not an undiscoverable standard as counsei for the
defendant has suggested. The Ginsburg court
specifically held that such standard was no% un-
discoverable and was not vague and could very well

determine that standard. | ’

I would submit that most adults were Jt one
time children and they were able to adequagely
Judge what 1s or what is not obscene and wﬁat is
an¢ what 1s not sultable for Children. Ané, further
more, I would submit that this statute is éractic-
ally identical in the remalnder of its pro%isions
to the suggestion in the Miiler opinion ana I would
Just ask the Court to read the Miller and binsburg
opinions and I feel that those two statute% put
together will more than adequately be reffected
in the statute that we are talking about éoday.

. Now, insofar as counsel's Butler argﬁment is
concerned, I feel that there has been a slight
misreading of Butler here. Butler was deéigned,

l
and Goldsteln too, and they both dealt with statutes

. l i
designed to protect Jjuvenile audiences. They were
f

designed to prohiblt the sale of obscene materlal

to anyone that was obscene for children in other

words, and this 1s what happened in Butler;
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this 1s a very cruclal distinction because 1t makes

the scope of the statute much much narrower. In

Butler the defendant was convicted of selling

material that did not deplct children, this statute

has an additional requirement that the material

in question must depict children under 18 years and

what this does, as I saild, it makes the scope of
the statute much narrower than either the Butler
or the-Goldstein statute. It does not, as counsel
suggested, prohibit all material‘thaf i1s obscene

for minors, 1t prohibits'the sale and distribution

of material obscene for children that depicts

children. And the Butler court says that the evil
of the statute there was that it reduced the adult
pbpulation in the State reading only what was fit
for children.

| Now, this statute does not have-that effect.
This statute has the effect of merely prohibiting
one type of material obscene for'children, namely .

that of material that depicts minors. It, unlike
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the Butler statute, unlike the Goldsteln statute,
adults are free to sell, produce and disffibute
matérial obscene for children that does not depict
chilédren. And furthermore, Your Honor, Iqwould
call your attention to the extremely stringent
standard imposed by thls statute. VWhen read in
combination with the definitional section,'it.seté
forth some very concfete examples of what|is pro-
hibited in termns of displays and furthermore, 1its

three-pronged standard goes on to set up,|as I said,

a very stringent standard and under the statute
the material has to fall or meet all threF prongs
in order to be heid obscene for minors. guch a
stringent statute 1s not presént in eithepr Butler
or Goldstein and contrary'to wha? counsellfor the
defense may have suggested, this statute Loes not
prohiblt simple possession.'
So, Your Honor, just in brief, I would llke

i
to stress this difference between protection of a

" Juvenile audience and the protection of Jjuvenlle

participants and there 13 every reason in! the world
to protect Jjuvenile participants and to brevent any
coersion or undue influence or taking advantage,'

a juvenile can be taken advantage of. .
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There 1s also the fact that a minor is in-
capaﬁlé qf fully appreciating ﬁhe nature and conse-
quence of his or her act. I would submit to the
Court that this is an even better reason.for adults
to be Judging the appropriateness'of what 1s
depictgd in sexually explicit visible material
1nyolv1ng minors.

Furthermore, as I stated that in the Ginsburg
opinion, the State does have independent interest

in the well-belng of childfen and that includes

the healthy development of children in terms of

‘their attitudes towards sex. And I would think"

that this statute more than adequately addresses

that insofar as counsel's argument concerning not

_knowing which chlld to consider as the child whose
prurient interests appeal to, I would submit that

this argument as well as in the Miller case, as

you know, what 1is an average adult in the comrunity -
and the lller opinion answers that. The Miller
opinion says that you are not to take the most

prudish adult or take the most sophlsticated but

take an average adulf. -But, 1t 1s not vague under

the Miller opinion and all this statute does is to

take the Miller opinion and transfer that idea of an

-average perscen to én average child and I would
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submit that under Miller and under Ginsburg that
is not vague at all.

Thank you, Your Honor.

Mﬁ. STONE: %What I would like to poiﬁt out to
the Court 1s that the Ginsburg decision and the
Miller decision, while not as correct in that this
statute was derived from statutes approvea'by the‘
courts‘in those two decisions, ﬁowever, they are
completely opposite decisions. Ginsburg 1is a case
of saie to a minor, pure and simple, and the Supreme
Court said é standard of harmful to-minor; talking

about sale to minors, 1s not vague. Your Honor,

we take the position that 1s perfectly true of any

‘adult who 1s considering selling something to a

minor does so at his own risk and certalnly the
legislature can say that you had better be super
careful 1f you are going to sell something to a

minor. However, Your Honor, this statute that we

are dealing with here does not deal with the sale
‘to minors. It deals with productlon, possession,

sales and distribution by adults and now we are

'taking the standard saying that you are an adult,

you are thinking of making this picture or possess-

ing thils picture, you can't sit there and say, well,

it 1is not obscene for adults. You have got to sit
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|
down and say, possession of this picture by me may
be 1llegal because 1t 1s obscene for someone else,

|
regardless of whether I am going to distr#bute to

children. It has nothing to do with distLibution
to children. What this statute does 1s that 1t
takes the Ginsburg text of harmful f;f Juveniles
in a sale in a Juvenile context and says %ot only
can you not sell to Juveniles, you can't Fven
possess them. :

That is what we are comﬁlaining abou%. Now,
obviously this distinction to some extent’is set
up to protect the Juveﬁile participant, th if the
Court reads the full statute, you will f;hd out that
it 13 not specifically for that purpoée.; In fact,
the statute specificaliy states that 1is éhe subject
in the photographs looks like they are 4nder 18,
it is a prima facle proof that they are Jnder 18.
The statute has nothing to do with the squect. It
1s not designed to protect thaé child. %he statute

doesn't even care i1f 1t is a child, as l%ng as it

' , |
looks like a child. The statute 1s deslgned to
) ]

"prevent the distribution of child pornogfaphy, not

necessarily the production of 1t but the;distribu-

tion of 1t. That is what thgy are reall& goling

for and we claim, Your Honor, that Butler looks
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You have got to go check out the standard

at this thing and says, if 1t 1s all right for
adults, why can't adults have 1t? Just because it
is obscene for children, why do you say the adults

can't possess 1t? That is the distinction, Your

Honor, we admit that this statute is cert%inly

. . |
narrower than the statutes that the court'in Butler

and Goldstein were considering, certainly!the

statutes are limited to‘pictures of childTen. Ir

it 1s a nude pilcture of a child and it isiobscene
to children which 13 not spelled out in the

definitional section, it simply says, app%als to

4the prurient interests of children. You Lee that

sounds fine 1f we are talking about sales; but it

‘simply will not apply when you are saying an adult.

|

" before
you can sell any pictures. Now, Mr. Blaha is making

the point that this statute does not prohibit -

possession, simple possession. Simple p?sseséibn

cannot be prohibited, but production can’be

prohibited? That 1s what we are saying, |[Your Honor,

~that simple possession 1is constitutional;y.protected

That the legislature therefore cannot prohibit
production, which 1s what Mr. Freeman islcharged

with, if possession is protected, so is'production.

That 1s what the Pirst Amendment is all ?bout.
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You can't turn to the producers of the material and
say, you éan't produce 1t even though it may be

all right onée it is produced and that is the uncon-
stitutionality.of the statute. Again, we ask the
Court to read both our memoranda fully and we think
the Court will find that Miller sets up an
obscenity standard for adu;ts.- Ginsburg sets up an
obscenity standard for sale to children and this
statute tries to combine the two by’saying adults
cannot possess that material which they could not
sell to children. If the statute simply says that
the possession of these maferials with intent to
ais;ribute to children, that would be fine. But
that ;s'not what 1t says. It says production, |
possessién, sales, distributipn,,etc. It has
nothing to do with distribution to children. The
statute 1s really not concerned ﬁith the child
subject. Iﬁ 1s concerned with dissemination Qf
this kind of maferial. We simply claim ;hat the
legislature has gbne overboard and what they should
have said was child pornography and if anything

1s obscene involving children, which 1s obscene

for children is 1llegal and certainly there is a
broad gap between what 1s obscene for adults and

what 1s obscene for children and we submiﬁ that for
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a factual matter that 1s where these pictufes fall,
in between; and they have been scooped up }n this
overbroad net of the statﬁte and we submit it 1s
unconstitutional on that basis which broughﬁ this
charge, 1f properly construed and limited the
statute wouXdd be fine, but it cannot go outside and
state illégal coﬁstitutional activities. ‘We ask

you to dismiss on that basis. Thank you.

THE COURT: All right. I will read your
memoranda and advise you of my decisions.; They
have been very good arguments, memoranda wére good:
N1 right, I certify for the record that the
defendant Hés been present throughgut this pro-
ceeding' th his attorneys.

REPOﬁ ER'S NOTE: Whepéupon, the Court stood

adjourned.
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THE COURT: The Commonwealth of Virginia v.
John Middleton Freeman. We have a motion In Limine.
Do you wish to address that Mr. Wood or Mr. Stone?

MR, STONE: Your Honor, I will address'it.

As Your Honor may recall, this case involves a con-

fessionf There 15 a written confession and 1in
addition tﬁere were stétements made to the two
police officers involved. Detective Jénes testified
at the suppression hearing a matter of Just weeks
ago and among the statements that were given to
the police officers at that time ﬁere'thaﬁ these
plctures of the little girl were taken and on other
occasions there had been fondling or some var;ous
other physical sexual contact between the defendant
and the little Malcolm girl and gnother little girl.
And, Your Honor, the defendant 1s charged with
manufacture and possession of the pictures and we
do not challengelthat the pictures were taken by

the defendant. We do, however, challenge the

reasons for which they were taken and we would ask

that any,statements or other evidence with regard
to the fondling or any other touching or sexual

activity between the defendant and thése children

. be excluded on the basis that it would be inflamma-

tory to the jury and would put the defendant in the
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‘charges which are separate events and because we

position of pbssibly being sentenced for that crime
as well as for the crime that he is charged with.

- That is our main dontgntion, Your Honor, that
this 1s not an element of the events here. It is |
a completely different offense that we are coming
across, intoithe felony of fondling in the statute
or one of the . . . with regard to minors and we
would ask that any evidence with regard to this
fondling or this sexual contact be excluded on that
bésisAbecause we feel that the Jury would certainly
be inflammed by it and would glve undue weight to
it.

The defendant 1s not prepared to defend -those

are not in a situation where the.taking of the
plctures as far as the confession is beiﬁg challengeld.
They do not set forth ény scheme or plan. There is
no relevancy to them whatsoever with fegard to
this charge. We ask that they be excludgd on that
basis.

MR. BARRICK: _Yéur Honor, before I reply to
Mr. Stone, Your Hdnor may want to be aware of more
specifically what 1s being identified by the
defendant as evidence which they want excluded'In

Limine. I think that Mr. Freeman's statement of
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_September 19, 1979 has been introduced at the pre-

trial record and 1s a part of the record. iNow I
don't know whether there 1s anything in that state-

ment which the defendant objects to or not.
F
MR. STONE: Your Honor, 1f I may, thefe are

indeed portions of this statement which we | would

L
i

prefer to have excluded. , |

MR. BARRICK: Would you mind telling me what
f

b

you are referring to? ' !
{\

MR. STONE: Midway down the first page, I
. |
read what they had written after that: They both
. !

hugged and kissed me and climbed in my laq and-

'numerous times afterwerds‘they ¢limbed 1in my lap

i
and -loved to excite me. And from there, ? don't

see any need to have anything from there en all the
way through except fcr that paragraph. f
MR. BARRICK: Right. - f
MR. STONE: Even in the statement itpshows a
gap of severel months. | ?-

MR.'BARRICK; Now, Your Honor, I believe,

also with the flle 1s an exhibit at the first trial

]‘
which 1s a copy or perhaps the original qf notes
' J

made by Sergeant Jones on the same nightfthat he

interviewed Mr. Freeman. I guess you ha#e the
|
originals there, Mr. Stone? i

|

ELAINE H. HeLvin 44 i‘
COURT REPORTER ‘
CHARLOTTESVILLE. VIRGINIA !

TR TDLIZAINIE 104 A2 T8




|

10

W11

12
13

14

16
17
148
19
20

21

22

23
24

25

.mqtion iévobjected to or i1s directed to tﬁe better

MR. STONE: Yes. f

r
MR. BARRICK: And I am sure the defendant's
h

portion of these notes? ‘ T

MR. STONE: Yes, Your Honor, and any, testimony

by those officers with regard to those stgtemehts.

[

r

MR. BARRICK: Are yoﬁ Just referring to those
notes inclusively? Your motion 1s directéd to
everything in these notes? : f

MR. STONE: Yes, it would be directed to any
reference by these police officers even e#ther

through thelr notes or the signed confessﬁon or

their oral testimony with regard to thosefparticular

|
MR. BARRICK: What I propose to do, #f the

subject of this note is admissible, wouldﬁbe
probably to introduce it as a past recollkction
recorded through Officer Jones. Now, Off?cer

Robertson was also present during this inwerview
_ : i

and he likewise made some notes. I don'qaknow

whether you all have seen them or.not? qo you

if
MR. STONE: Yes, we do. p

have'a copy of them?

MR. BARRICK: However, Your Honor, ?e is re-

covering from open heart surgery and I dQn't expect

| )

|
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him to be avallable as a witness. Even if he were,

2 I think his notes would be essentially a duplication
3 of Officer Jones's notes.
4 There 1is one further fact that I am aware of,
3 that 1s not in Officer Jones's notes, that I am sure
§ that this motion is directed.to,,and 1t is my
7 recollectlon that Officer Jones will testify that
8 after he had interviewed Mr. Freeman and was taking
9 Mr. Freeman to the ﬁagis;rate's office, Mr. Freeman
10 hade the statement to him . . . I am just paraphras-|
11 ing it, that he was gléd that this had all come out
12 into the opeﬁ or that he had been arrested, I
13 really don't recall because 1t wouldn't have been
14 too long before he would have been trying to have
15 Intercourse with the girls ; .« o..Very genérally,
16 sbméfhing like that. I am Jjust drawing from my
17 memory of what Officer Jones told me, somgthing to
18 that effect, very generally, Your Konor.
19 MR. STONE: Your Honor, our objection would be
20 to any evidence whatsoever with regard to other
21 contacts with thése girls. It i3 not an element
22 of the offense and 1t certainly would be prejudicial
23 MR. BARRICK: Well, what I was trying to do,
24 Mr. Stone, I was trying to give the Judge all of
25 the . . . a summary of all of the testimonial
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evidence as I understood it which your motion was
directed to.

Your Honor, our position is that this evideﬁce
1s relevant. The offense requires the Commonwealth
to prove that the sexually explicit visual materiﬁl
consldered és a whole lacks serious literary,
artistic or scientific value for children. In the
defendant's writﬁen statement of September 19th,
he makes reference to the fact that he 1is an artist

and a writer of children's books and in the notes

made by Detective Jones, there 1s one reference

to the fact that his subJect, Jennifer, wanted to
be a mbdel and it seems to me that through that
evidence and thrdugh the defendant's sta@ement
which he has no obJecfion to, he 1s portraying or
attempting to portray to the jury the relationship
of artist and model, or photographer and model.
And, therefore, the question of his. intent in
taking these pictures becomes a relevant issue.
Furﬁhermore, although the Commonwealth 1s not
required to prove motive, motive is a relevant
factor for the Jjury's consideration and it seems -
perfectly clear to ﬁe from thls evidence which the
defendant objects to that his intent with Jennifer

was not that of photographer or artist and model,

ary
LW
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but that he had a sexual interest in this girl and
his motives in connection with taking these pictures
were prurient, were laéciviéus, were sexual, and
that therefore this evidence does become relevant
and, 1f 1t is relevant, then it is not prejudicial
to the defendant. |
The third point ralsed by the defendant that
he would have to defend against these charges can
bé adequately cured by a'cautiOnary instruction
which ﬁhis Court frequently given, fhat evidence
of other crimes is not to be consldered by the

jury to determine his guilt or innocence of the

"crime for which he 1s on trial but may be considered

by them in proof of intent or moﬁive of the
de fendant.

MR. STONE: Your Honor,vwe take the position
that this material would bnly be relevant in the
same way that proving a man is a sloppy dfiver by -
nature w;uld be relevant with regard to a reckless
driving charge. Mr. Barrick's sole purpdse here
is to show by specific acts in the past that this
man had a specific ihtént when he committed that
with which he 1s charged. We urge the Court to

rule that simply 1s not permissible. Regardless of

that, however, Mr. Barrick 1s claiming this
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evidence may be relevant for rebuttal purposes

should the defendant claim a particular intent.

We have stated in the motion, Your Honor, that our
obJection at this point 1s only to the presentation

of the evidence not with regard to the presentation

of that evlidence for rebuttal purposes.
I believe that the motion states except for
the purposes of rebuttal. We agree should the

defendant take the stand and argue that he had a

‘specific intent in taking these plctures that Mr.

Barrick at that point be able to show another

intent by showing the relationship with these

‘children. However, there 1s no need to go into

- specific acts in the past of events of another

charge and, Your anor, we simply believe that a

precautionary instruction here would not prove

worthwhile. Certainly, they could consider 1t for

the purposes of intent but I believe the Court 1n

its discretion would certainly reallze fhat the

Jury would consider it for far more than that.
And in terms of punishment they would punish

this individual should they find him gullty . . .

far more than for taking the pictures. We feel that

is the prejudice to this defendant by introduclng

evidence of specific acts in the past with regard
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to these particular children. .

There 1s a real danéer here that he may not be
convictéd because of that evidence but he certainly
would be sentenced on that evidencé and we‘think a
precautionary instruction on that basis woﬁld not
persuade the Jjury othérwise. .We do feel that for
rebuttal purposes, Mr. Barrick 1s entitled to go
into this man's relationship with these cﬁildren
as far as possible sexual-urges'and that sort of
thing. But, specific 1ncidents are what we are
concerned about, Your Honor, and we feei that there
is no need to unduly inflame the Jjury, certainly .
for information and evidence that 1s not relevant
except for rebuttai purposes and even at that point
of rebuttal that information would still be
extremely prejudicial and not necessarily relevant.
We would reserve our obJection to it at ﬁhat stage
depending upon the method by which the evidence 1is
presented. .

THE COURT: Do you take the pos;tion then that
thls in nb way has énything to do with motive or
general scheme in relationship with these girls?

MR, STONE: Your Honor, we take thg position
£hat 1t 1s not . . . 1t 1is menths earlier. It is a

completely different kind of act. Any fondling or

[
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sexual contact with these girls is certainﬂ& not

the same kind of .thing as taking pictures ?f them

[
and the Court 1is aware that the pictures were
. |

ultimately, atcording to the Commonwealth,fgiven to
the mother of the children and there is nofevidence

presented or will be presented,'I submit, ?hat the

plctures were ever given to the children.}

We submit that is a completely different kind

, !
of relationship and Mr. Barrick would like to

|
I

introduce these previous . . . evidence of these

!
previous sexual contacts for the purposes;of

[
proving intent here. However, this 1is no% a
situation where we have got a motive or some sort

of scheme. It simply does not exist in ﬁhis situa-

tion and if Mr. Barrick introduces that %vidence

"he 1s not going to be able té‘prove that{there is a

l .
contacts and thereby possibly raise an i%ference in

scheme, only to prove that there were previous

f
the minds of the Jurors that there is aﬁscheme,

Again, that 1s rebuttal evidence, four Honor,
i‘
and we would submit that it certainly séould not
‘h
be introduced except with regard to rebuttal and

. even then, the specific incidents do sh#ﬁ a scheme,

. : J
completely different kinds of acts.

5,4

ELAINE H. HELVIN 2= |
COURT REPORTER |
CHARLOTTESVILLE. VIRGINIA p‘

-




13

10
,11
12
13
14
15
16
17
18
19
.20
21

22

24

25

where the victim was asked what was the purpose
r golng to a certaln place and she said somethin
about to ge ocalne and that was

a totally different ense there. I think the .

Supreme Co sald that was not.relevant or germane .

he rape prosecution. I don't know e éubject

case here has as much . . .

it . . . appeals to the prurient 1interest of

- MR. STONE: Your Honor, the positionvthat we
take, tﬁe man 1s charged with taking the pictures
and that 1is what makes the differencg. Here we
are talking about a statute designed to go after
people who are producling pornography.

THE COURT: Do we have to have the purpose'fof
which the pictures were takeﬁ?

MR. STONEE It 1is requlired 1n the statute,
Your Honor.

THE COURT: We are going to deal with, what 1s

Juveniles, isn't that the terminology of the statute

MR. BARRICX: It appeals to the prurient
ihtérests, Your Honor.

THE COURT: Prurient interests?

MR. BARRICX: Yes, Your Honor, but the motive,
Your Honor, even though 1t is not a requlred elemeny

of proof 1is always a relevant issue for the

g
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.different kind of person. A person who produces

Commonwealth to prove and the CommonWealth:is
entitled to prove motiveand Just very bluntly, I
think through these statements the Commonwealth will
prove that it was not an artistic relationship,
Just avdirty old man and that was the motive in
taking these pictures.

THE COURT: You say that motlve is 1rrelevaﬁt?

MR. STONE: Proof of motive, Your Hdnor, is
not required in the statutory purpose but we take
the pbsitién with regard to the motive for ﬁaking
the picturés. That 1s certainly relevant; Your
Honor, the motive and reason that this maﬁ took the
plctures 1s certainly relevant. However,;we take
the position that showing specific acts of sexual
conduct in the past 1s not relevant procof of the
reason for doing this at this particular time for
taking plctures were the man charged at this
particular time for having sexual contact with the
children then, we.admit that 1t would be relevant
to show some scheme or plan.

However, this 1s a totally different kind of

activity and the statute goes after a totally

and takes pictures, whether for the purpose of

distribution or for their own lascivious purposes.
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It 1is a totally different kind of activity‘than
fondling. And, we submit, that the problem here 1is
that the Jury, we feel, may well sentence the man
for the fondling while convicting him of téking the
pletures. It 1s a whole different ball game, Your

Honor, and that is what we are worried about. If

'Mr. Barrick can show motive for taking the. pictures,

all right, but you can't go back into somebody's
past and try to prove that they are a pervert and
that 1s why, because they were a pervert and did
perverted'things in the past that is why they took
these particular pictures. That is thé séme kind
of thing saying . . . as gaying this man has got a
bad driving record and he is a sloppy driver by
nature and therefore, he must have been recklessly
driving at this particular incident when he was
éharged with reckless driving and the Supfeme

Court has indicated time and time agaln that cannot

be done and that is what we believe that Mr. Barrick

i1s trying to do here. He is not trylng to say

because of the relationship in the past that 1s

why'these pictures were taken. He 1is sa&ing that
this man had this relationship all along and be-

cause he has got this pérverse relationshlip with

these children. Then, he must have had a bad motive

; . g
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for taking the pilctures. What we are saying is
that even 1f he had this relationship, he may very
well have taken the pictures for another purpose,

for an entirely different purpose. And all this

. evidence would be to show perversion and héve nothin

to do with the motive for taking of the pictures at

that particular time and because of that,‘we feel

it 1s prejudicial and Simply not relevant to the

issue of intent at the time the pictures were taken.
THE_COURT: I'm afraid you can't show the pro-

pensity if somebody looks . . . let.me Just look

at that case . . . the case that I am referring to

1s [King v. Commonwealth Case 217 Va. refers to

the one that I am more interested in Kirkpatrick v.

Commonwealth 211 Va. 269, page 272 wherein this rule
is discussed and the court on the line you are

talking about, Mr. Stone, says that where a person

1s indicted for stealing a watch, evidence sub-

mitted that he had;stélen a coat, that certainly
wouldn't be admissible, entirely differgnt charges,
no relationship between the two. It says the
exception to the general rule, wherein evidence of
other offenses 1s not permissible, evidénce of
other offenses 1is adﬁitted shows the conduct and

feeling of the accused toward his victim, establishe

'3}

=
Do
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Ing ahd with his attorneys. r

: !
thelr prior relations or tends to prove any relevant

element of the offense charged, then it is}permis-
sible in thé case where intent or knbwledg% of the
accused involved Whefé evidencé 1s connectéd with

or leads uﬁAto the offense for which the A%Cused is

on trial. Also, it is permissible where ther

, S : ' 1
crimes constitute a part of the general scpeme in
which the crime charged is a part. Do yquﬁperceive
.o b
the motive 1s not an element but certainlfirelevant

to the subject charge?

f
MR. STONE: Your Honor, I admit thatfit 1s, but

we certainly intend to present our own evidence

| |
with regard to that. ' |
|
THE COURT: This is permissible under the

. J‘

Kirkpatrick case, the exception noted the%ein, of

course the Court can instruct the jury as;Mr. Barric
indicated. So, I deny your motion. ﬁ
MR. STONE: Thank you, Your Honor. ;
THE COURT: I certify for the recor% that the

defendant has been present throughout th#s proceed-

J:

. . r
REPORTER'S NOTE: Whereupons_the ngrt stood

adjourned. : : F
. . l

|
i

op

f
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accepted; Mr. Freemah.
~ MR. WOOD: So that there Qill be no - nder-

anding on the record, Your Honor, was asked 1if
he un stood the charge again him, and.I submit,
Your Honor, at it 1is o‘ positicen that:no one
understands the statdfe and with that caveat, he
answers affirpatively. didn't want an§ misunder-
standin |

THE COURT: All right, Mr. Stondls exception

was noted and previously filed. Now, 1is ere any-

thing eise before we bring the Jury back?

MR. WOOD: Yes, sir. We have a motion, May 1t
please the Court: We were here previously on a
Moticn In Limine, and Your Honor has already rulad
on 1§, and we would like to corrgct something that
was sald at that point. . . poss3ibly a misunderstand
durlng the céurse of argument but 1t 13 ocur position
thaﬁ the statute in question 1is extremely confgsing‘

It does not require any motive, cerﬁainly,
not insofar as the part1cu1ar subsaction under which
this defendant is charged. I think it 1s B-2?

THE COURT: That is right.

MR. WOOD: There is no motive in anyway ascribed
or mentioned in the statute and our position would

be; therefore, that motive 1s not relevant, and we

ling
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would ask the Court assuming that to be the case
to rule that evidance of othar activities that were
previously brought up in the Motibn In L;mine,'and

I am sure that Your Honor would recall the other

activities involving these children, and be excluded

from any consideration today.

All the Commonwealtn, as I read the statute,
and I hope that I am correctly stating iﬁ, has to
prove 1s that the defendant produced the pictures
or that the pictures are obscene as thg statute
atterpts to define obscenity and that thé subject
of the pictures was under 18 years of age and they
wersa éexually expliecit, |

I think that I have covared all of ﬁhe areaé.
But none of those_ by direecs langgage ér impli¢ation
involve motive. And on that basls, wa woq;d again .
renew our metion regarding any other evidenca of any
other activities other than the pictureégbe exeluded

THE COURT: Does the Commonwealth have any
comments?

MR. BARRICK: Your Honor, I don't know of any
statute that requires the Commonwealth to prove
motive but yet: nonetheless, motive 1s always a
relevant issue for the Jury and; therefore, I think

this evidence 1s admissible in this case, and
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Malcolm - Direct

additionally,.it is not only offered to prove motive

2 but offered to proie plan or scheme.
3 THE COURT: All right, I think that we somewhat
; touched on this at our hearing but my ruling stays
5 the same; the motion is denied. Is there anything
6 else before we call the jury back?
7 MR. WOOD: We would except, Your Honor{ Aﬁd in
8' light of the Court's ruling, the defenae,will also
9 present evidence today in this area of the case.-
10 THE COURT: All rigﬁt;.bring the Jury in, pleasd
1 JURY IN
12 REPORTER'S NOTE# Whereupon, the Court gives
13 the preliminary instfucticns to the Jury; The Court
14 and the Jury hear the opening statemenfs of both
15 .counsel. The proceedings continpe as followg:
16 SUSAN E., MALCOLM, a witness called by and on
17 behalf of the Commonweélth, being first duly sworn
18 was examined and testified as follows:
19 DIRECT EXAMINATIGN
20 BY MR, BARRICK:
21 Q Your full name, Mrs. Malcolmf
99 A Susan E. Malcolm.
23 Q Would you speak up a little, Mrs. Mglcolm?
o4 A Yes, Susan E. Malcolm.
o5 Q In 1979, where were you 1iving?
6%
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I am a hairdresser and I was employed:at 22

I was living in Charlottesville a—"rséﬁ—“trwe

What was your occupation at that time?

Elliewood Avenue in Charlottesville.

Was I right, it was the Sir and ﬁer?}
. A i
Yes, it is. g | | : j

Are you originally fron Charlottesville?

No, I am not. I &n originally from the Washing-

|

ton, D.C. area. | | ~ |

How long had you lived in Charlot eaville?

When did you'come here? i
. u

I camevhere in 1977.

And you have a daughter?

Yes, I do . . . she was five,

Her name is Jennifer Lee Malcolm?

Yes.

What is Jennifer's bdbirthday?

July 25, 1973.

Are you still living in Charlotuesv*lle, Mra.
. {\
Malcolm? ‘

No, I am not. I am in Silver Sprinés, Marylandl

Did you come from Silver Springs Jﬁst for %this
i
trial? . ﬁ

Yes, I did. |

Was Jennifer in school in 1978 and£1979?

PRV m. |
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A

Q

D

kg

» O

| ments, 1f eny, did you have for her %are during

“Jennifar? v | |

Yes. ' A ‘
" Did she stay there all day with you&

She stayed there and played with thpee other

|
Yes, she was. f
She would go to what, Venable? F

. | }
She went to Venable. |

After school was out that year, what ?rrange-

the day while you worked? | F

T would pick her up after school, and then, she
. f
would come to the shop with me to play.‘

After school was out, what did you db with

She came with me to the shop. !

When you came in - in the nmorning? P
J

I

little gifls on the street. f

Was there another person at the beguty 3hop

who had a young daughter about theage of

|

Jennifer? A -

: r
Yes, there was Craige Stone, and she nhad a .

r_.,

daughter, Michel. . She is two_yJars older
L‘ .

than Jennifer. . ' ]
| g |
Did she have to make the same arrangements

with Michel'

Yes, she did.

S
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Q .

A

~ Yes, she did, = .ﬂ ]

‘and Michele? L | |

‘do? | - f’

Oh, yes. Thay were not allowed to pﬂay in fronﬁ

and how did you knew him casualliy? f

~at one time, Just brief heilds were exchangzd

< f
'sation with Mr., Freeman? o
u

She brought her to the shop? :

|

What relationship developed between Jennifer
. . . ]\

”
They were best friends. j

. : r
D1d you place any restrictions ocn Jennifer as

far as where she could go and what ihe could

of the shop and only visit their ot%er friends
on the street by telling us beforeh?nd where
they were going. They always had t? be outsids

in the summer time 30 that we couldflook out
]1

!
|

1‘
: I
Did you know the defendant in the s?mmer of

the door to see them.

19797

I knew Mr. Freeman caéually, yes, ;

|
|

How did you become acquaintad with ?r. Freeman,
|

Well, he lived on ths street. I hadpseen some

of his art work on the Lawn during an art show

}

e+ o WE knéw everybody on the streast,

f
On September 19, 1979, did you have a conver-

0
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A

Q,

Yes, I did.

Could you tell the ladies and gentlemen of the

~Jury where this occurred and what was the sub-

Ject matter of the conversation and what then
happened?

Well, Mr. Freeman came to0 see me about a quarte

after 4:00 or 4:30, and ha told me that he had |

pictures of Jennifer that he wanted to show me.
So, we sat down with snother girl that I worked
with on a porch swing, esnd he proceeded to shoy
me two pictures of Jennifer with her clothes on
and about another seven without her clothes on,
And he told me that he had already shown them
to a man in New York, a publisher, and that he
was going to trads him rights to publish his
book for the pilectures. He wanted my approval,
and I told him . . .

Why did he show them to you? Did ne say any-
thing to you about . . .

Well, he sald that he thought that I was—libera
enough to appreciate what he had done.

And he said that he was goling to trade the
piéﬁures to the publisher for publishing the
book?

Yes.

T
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Q

What was your reaction when you sawvthese
pictures?

I told him that I didn't approve of what he
did - at all. EHe never had ﬁy permission %o
have Jennifef in or near his house and . . .
Did he tell you where he had shown thege
pictures?

He told me that he had shown them to a publishar.
in New York.

No, ma'am, where he had taien them?

I asked him where and he said--when‘he showed
me the pictures and hes 3aid the;e were taken
in his bedroom and he lived at 12 Elliswood
Avenus,’ ;

Is that located in the City. of Charlottesville?
fes, 1% 13 - 1t 43 avout two doors up from wher
I worked,

Well, after you told him that he had ne per-
mission to do this, what other coniersation,

if any, occurred? |

I told him that I wanted the pictures and the
negatives and thatvno one else was to seé then,
And he told me that in his financial state that
he couldn't do tha% but he could 3ell them to

me.

PN
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Maleolm - Direct | | |13
1 | Q Dld he menticn a price? |
2 A No, he didn'ﬁ. I demandad that I have the
3 : pictures'énd he sald that he couldn't do 1it,
4 and he Just put them into his briefcase and
5~ ' walked away.
6 Q And what did you do?
7 A I went inaide and called the police:department.
8 Q And did the police offlcers respond?
é A Yes, two or three responded and I talked to
10 Detective Jones and Rehertson.
11 Q@ . That same evening? ‘
12 A Yes.
13 MR. BARRICX: Your Honor, these pnotographs
14 'have been marked for identification a3 ﬁhe Common-~
15 | ' wealth's Exhibits Numbers 1 through 14,
16 ~ THE COURT: All right,
17 _ BY MR. BARRICX:
18 ‘ Q Would you . look at each of these photographs,
19 | Mrs. Malcolm, and tell the ladies énd gentlemern
20 of the Jjury whether or not you can'identify
21 || the subject of that photograph, and if so, of
22 | . o whéﬁf
23 ' A Yes, this is Jennifer.
24 Q That is photograph nﬁmber 1?
25 A Yes and this is Jeﬁnifer.
ELAINE H. HELVIN 67 ‘
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Q

A

D

= D > O > D O > H » O B O OH B OH  x

o

' Yes, this 1is Jennifer. , ﬁ

Photograph numbér 2?
Yes, this 1s Jennifer.

1
Photograprh number 37 |
f

Photograph number 42 é
Yes, this ia Jennifer, J
Number 5? |
Yes, this is Jennifer, p
Number 6%

Yes, this is Jennifer.
Number 7?

Yes, that 1s Jennifer, ' i
Number 87 f
Yes, that is Jernifer, f
Numbef 9?
Yes. | _' | |
Number 10?
Yes. , |
Ngmber 117 | . , |
Yes, Jennifer. [
‘Number 12°? o o 1
Yes. f
Number 13? |
Yes. o - f

Those are picturss of your daughtér, Jennlifer?
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Malcolm - Direct 15

A
Q

o » O

Yes,

This picture has besen merked as the Conmon-
wealth's Exhibit Number 14, who is the subject
of that one? |

It is her girl friend, Michelle.

Michelle Stone?

Yasa,

Whose mother is the owner of fhe shop and who
worked with you at the beauty shop?

Yes.

Some of those photographs depiet Jennifer

[
(18

posing without. any clothes on or with very lit4
clotheé on- - prior to seeing those:photographa,
had you ever known Jennifa> to do anyfhing 1ike
that before?

No, not af all.

To the best of your knowledge, had she ever
been the subject of any type of photographs
or.oﬁher vigual matter of posiﬂg in positions
or situations of that kind?

No.

She is with you now in Méryland?

Yes, she 1s.

MR. BARRICK: That is all I have.

THE COURT: Any c¢roas?

ELAINE H. HELVIN  (Q
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CROSS_EXAMIHATIOﬁ ' ' f

BY MR. WOOD:

Q

A

>

o = DO

I am twenty- six.

‘she would go out of your vision? |

where she was. . ' J

Mrs. Malcolm, how oid are you? !

J

f

How long were you down here in Charl$tteaville
. F "

at the beauty shop? ‘ ]

Three years. ‘
Was your husband 1living with you? ﬁ
I am di#prced. - }
And ycu wers at ﬁhat time? |
Yes,' | | - {
Now, yoﬁ said that you.would have J%nnifer
with you at thé beauty salen in théafternéena
!

. 1

after she got out of school? f

Yes., ) f'
' oo

There would te periods, would ther% not, when

X
I

j

I always knew where she was. ' }

, |
.But she would go away, wouldn't sﬁe?
f

Yes.

And you wouldn't know where she went, would

you?
. |

No, but the majority of times I ﬁhew exzetly
. . T

! : :
There were several photographs t%at were shown
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Showed your daughter clothed?

" They wefe in his house and she was not allowed

_You are nct saying juat his house but you are

to you - that Mr, Freeman showed to you that

Yes.

And you, of course} had no objectionvto those
photographs, did you?.

Yes, because she was in his house and she was
not allowed in his house.

I didn't hear you. . .

in his house.
You did not allow her in his house?
She was not allowed in anybody's house or any

place,

saying that she was not allcwed tovgo into any-

one's home?

Yes.

Aside from that . . . several of the photograpi

show her witn clothes on, and you would hawve
had no'obJecticn 2t all to those picturss of
your daughter, would you?

No. |

Do you not think it 1s possidle, éf'course,
being upset at the time that you were confused

with what Mr. Freeman wés saying to you a 1lite]

3

ELAINE H. HELVIN 4
COURT REPORTER

CHARLOTTESVILLE. VIRGINIA




D SSBEBEEEEESESESSSSS

Maleolm - Cross

18

10
11
12
13

14

16
17
18
.19
20
21
22
23

24

We are not déaling in the realm of possaibility.
are sort of speculating.

BY MR WCOD:

Q

prior activities involving the child, and I am

tryinz to go into the background involving the

. No, I understood him clearly.

- No, he told me that he wanted the cnes withodt

bit when he came oveb that day?

Ian't it: possible . . .

MR. BARRICX: That 1s argumentative, Your Honor.
THE COURT: Ask her what he told her. . . you

MR. WOOD: Well, I am leading inte . . .

Did Mr. Freemen indicate that the pictures thaf

he was going to give to the publishgr or what-
ever, did he offer the oness that shéw your

daughter with her clothes on?

clothes.

You were very upset at thes time, were you not?

¥

Did you ever discuss:with or show your cdaughtes
the Playboy magazine?

She has seen that as well as oﬁher magaginses.
wn& would you let a girl of that age . . .
ﬁR. BARRICK: I obJect tq that question.

MR. WOOD: Mr. Barrick opened the door about

ELAINE H. HELVIN 2
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A Yes, they were.

Malcolm - Cross
: |
child, also, I

'THE COURT: You can ask what she has seen but

|

as to why she was shown 1%, I den't think that 1s,
BY MR. WOOD:

Q Well, on how many occasions was she shown the
' }
" Playboy magazine? ’

A I don't knew . . . kids could seeithem.‘They
. I
are on the news stands. 1

A But you have,them in éour shep?

A No. E

Q How do you kncw that she saw them?

A Well, they see them a%t the news stands all of
the time. - | |

Q To your knowledge; your daughter h%d definitel;

seen Playboy magzazine, hzd she'no??
. ,
A Yes. . i

. : |
Q And she had seen the models in th% Playboy

_ magazine'of the wemen in various éoses, 13n't

that correct?

A Yes. B | f
!

|
Q Were several of the poses in the ghotographs

. L
that you have examined similar tohthose taken

|
|
|
+
r

in Playboy magazine?

Q Pidn't Mr. Freeman when he came uﬁ and spoke
v _ 1
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Malcolm - Direct
| to you that d#y specifically make reference
to your daughter's desire to look:like a
model in Playboy ﬁagazine?
A .No, he did not. 1iHe said that he wanted to
have her poée as'the models in Pléyboy.
Q ' He did use the words Playboy magaZine,‘didnit
| he? |

A Yes.

Q Didn't he ask you why you would lét your

daughter look at Playboy magazine?
A No, he did not. | |
MR, WOOD: I didn't hear the answer due to the
coughing in tﬁe courtroom. I would ask Your Honor
to ask the people who are having a lotjof trouble.
coughing if they would be k;nd-enough éo take a
cough pill or something because I can't hear %the
answefs and I am sure that the Jury cah't hear., .
THE COURT: All right, whoever 1is having,the
coughing seizure if you will step'out énd try to
arrest it and thgn come bhack in? Will you ask -
the question again? ' g
Bf MR. WOOD:
Q Mr. Freeman didn3t say that your daughter
‘had told him that she wanted to p;ase like

the Playboy girls?
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A

Mo, he was very definite 1in saying that he had
her pose as the big girls did in the magazine.
How many times would you say that your daughter
looked at Playboy magazihes?
Probably only a few . . . there are naked wecmen
in Glamour and Mademoiseile like I buy.
What other books such as Playbqy have you allow
your daughter to look at?

That would be the only one.

There was another lady there with you at the
time of this conversation?

Yes, Mrs. Molly Willliams.

Mrs. Molly w1liiams?

Yes.

Where. is she now?

She is still empioyed at 22 Elliewood.

Was she present throughout the conversation
that‘you have related fo us?

She was present through the majority of 1¢t.
She was apralled and she got up and left tqa
wards the énd of 1it.

Did she hear the parts about the publisher? .
Yes, she did.

And saw ‘the nude pictgres?

Yes, she did.

ELAINE H. HELVIN
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Q

Isn't 1t a fact that when the matter of the
purchase of the pictures came up all that Mr.
Freeman wanted from you was the cost to have
them produced?

No, he never mentioned a price or he told me

what he would have to éharge me fpr'the pilctures.

You don't know what he was asking, the price,
do you?

He never menﬁioned the price, no.

Did he mention any cost to him to have them
developed?

He never menticned anything to me.

Now, you héd bought or you had seeh + + o« he
had shown you, had he not; pictures of your
daughter before this September date?

Yes. He had taken pictures of a lot of the kids
on the street outside playing.

Including Jennifer?

Yes.

And you had no objection and had made that
¢lear to him as to thosé pilctures?

No..

As a matter of fact at a prior time befofe the
September date he had brought you skestches of

Jennif=r?

ELAINE H. HELVIN
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A He had_sketched Jennifer and Michek:. ocutside
and Cralge and I purchased them from him be-
cause he said that he needed som2 money.

Q "And you were pleased with the sketches and you
so told him, didn't you?

A Yes.

Q Didn't you feelAthat they showed artistic
taleﬁt?

A Yes.

.Q And you didn't have any objectiﬁh at all of
buying them from him, did you?

A No. : :

Q 'You never had any‘bad relationships or hostile
relationships with Mr. Freeman befére that
Septemser daté,'had you?

A No.

Q Were you not aware that your daughter was very
frequently visiting a home, Mr. Freeman's
mother wheré he was living? |

A The girls used to go up to visit Mrs. Freeman
outsidelof the home - when she was outside.

Q How do you know they didn't go inside?

MR. BARRICK: He 13 argulng, Your Honor.
THE COURT: I th;nk this is preoper, go ahead.

BY MR.vWOOD:
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Q

So, as far as you know they went 1nside, too,
didn't they?

Not that I knew'of;

You wouldn't objected 1f they had gone into
Mr. Freeman's home, would you?

Yes, I would have; theé were not allowed to go
inside.

So, it was all rigﬁt if they went upon the
porch but not to go indoors? | . ;
They would visit Martha's Cafe next door a lot
of times amd they would see.hér and say hello
and visit‘for a few minutea, then leave.

What was it that you said about yoﬁr permissio;
with the pictures?

He thought. . . he told me that he thought I
was liberal and I would ap?rove of what he had
déne - as he was showing me the pilctures.

Are you liberal in your views of what should
be displayed in terms 6f nudity?

Yes, I am;- | |

That 1s why you don't particular;y concern
youfself with that 1ittle girl having seen
Playboy, isn't that right? |

Yes.

Now, do you recall testifylng previously under

r—4
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Qath regarding this same occurrence?

A Yes.

Q Isn't it a fast that on that occasién in your
testimony outlining the conversation with Mr.
Freeman that you never mentioned showing the
pictures.to a New York publisher?

A Yes, I mean, no.

Q Do you deny that I am correct in saying that?
Do you Just not remembef?

A I don't understand the question.

Q "i am sorry. I did not mean to confﬁse“you, but
when you testified before that you made . . .
MR. BARRICK: Your Honor, excuse me, but I would

like to be heafd outside the presence of the Jury.

~ JURY OuT

MR. BARRICK: Tt occurred to me that Mr. Wood
and Mr., Stone did not represent Mr. Freeman in the
preliminary hearing stages and unless they have a
transcfipt or an ac¢urate account of what was sald,
I think it 1s an improper line of questicning to
examine the wiltness on what 1s bound to be secondary

information.

MR, WOOD: May it please the Court: In preparing

for the case today, it is true that we weren't there

and we didn't want to prejudice our client because
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we weren't there so we went to the Juvenile Domesti
Relation Court and ligtened to the recording of Mrs
Malcolm's testimony which still exists right across

the 3treet and in the process Mr. Stone wrote down-

not every word as a transcription would be but he

- wrote down what we submit is an entirely, complete

and accurate fendition of what was said and I re-
quested Mr. Stone who was revelwing the notes as
she testified - any questions that I would ask her.

I would be glad to submit to the Cdurt our
handwritten notes or to Mr. Barrick - our Qandﬁritié
copy or if Your Honor wishes we can have the taﬁe
pléyed o o«

MR, BARRICK: I ﬁon’t question Mr. Wood's
integrity, Your Honor, the point that I am really
making is that unless you have a certif;ed‘tran~
script of the testimony that you are referring to

this 1s really Jjust shooting in the dark and there

is no way to support the challenge thst is made by

the question, and I think an unnecessary inferance

then arises therefrom which cannot be proven to the

\

Jury.
'THE COURT: Well, let's see what the question
1s, and perhaps, the answer may be . ., .

MR, WOOD: Yes, sir, I think that she may answen

n
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THE COURT: Let's see what the question is.

MR. WOOD: Yes, sir, I will ask the question.

- BY MR. WOOD:

Q Mrs. Malcolm, it is not correct that when you
testified in the other hearing that you made
no mention of showing ﬁhe plctures fo the New
York publisher or of Mr. Freeman ;howing the

Plctures to the New York publisher?

A I don't remember,

Q You don't remember?

A No.

Q Do you recall in}the.former case'hav1ng then

testified thatvhe sald to you that he wanted

yoﬁ to see them before anyone else?
A Yes, he did. |

MR. WOOD: I can ask her thaé but I wouldn't do
it on impeachment but Just ask her that question.
She doesn't remember on the other.

MR. BARRICK: Then, I think that I am allowed to
ask Mrs. Malcolm if she did not give thé Qhaﬁlottes—
ville police officers a statement on September the
19th in which she did say that Mr. Freeman told her
thatvhe had shown. these pictures to a New York

publisher.

THErCCURT: To show prior consistency?
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1 MR..WOOD: I thought that I was golng to be ex-
2 cluded in light of her answer from going into the
3 New York publisher? | | |
 4 THE COURT: You will Se allowed to ask .
5 it but he will be permitted to aék question, tco,
6 to show'prior éonsistency with.her statement.
7 MR. WOOD: All rizht, her énswgr is that she.
8 doesn't remember.
9 THE COURT: Is there anything else?
10 MR, WOOD: That is all.
1 JURY IN
12 BY MR. WOOD:
13 Q Mrs. Malcolm, 1s 1t not correct that when you
14 testified in a previous hearing abqut‘this
15 matter'you made n§ mention‘of Mr. Freeman ha#ing
16 said to you anything about showing the pictures
17 to a New York publishér?
18 A I don't remember, |
19 Q Again calling your attention back to that
20 _previous hearing, is it not true that you
21 testfled in that hearing that you wanted Mr.
22 Freeman - that Mr. Freeman sald that he wanted
23 you'go see the pilctures before anyone else?
24 A Yes, and that he had shown them to his publisher
25 as well.
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Q

REDIRECT EXAMINATION

BY MR. BARRICK:

Q

I thought that you didn't remember? Are you
telling me now what you sald in a previous

hearing or what you now recall?

No, I remember him telling me that he had shown

then to a publisher and he wanted me to see
them before anybody else did and I don't re-
member at the hearing . . .

Now, what did you ask him to do with these
pletures?

I told him that I wanted the negatives and
the prints themselves.

Didn't you tell him to take them home and to
show them to no one? |

No, I did not.

Are you sure of that?

I'told him that I wanted tgose plctures then
and now and the negatives.

MR. WOOD: That is all.

Mrs. Malcolm, do you remember giving the policsg

officers a statement on September 19, 1979,
the same day that you talked to Mpr. Freeman?
Yes, I do;

Is this the statement?
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RECROSS EXAMINATION

BY MR. WOOD:

Q In this statement that you just made referencs

'whethef‘or not Mr. Fréeman told you that he:

" had shown these to a publisher in New York?

Yes, it 1is.

In that statement, 314 you make reference to

Yes. ' ‘ .
What do you say in that statement about this?

Yes?.

Read it to us, please.

He told me that he had shown the plctures to
an author about publishing his bocok -in re-
ference to selling his book in trade for the

plctiures.

All right, the writing on the baék of Common-
wealth's Exhibit Number 1 and on the back of
Commonwealth's Exhibit Number 3, 13 any of.tha
ydur writing?

No, it 1s not.

Do you recognize or can you identify that
writing or do you kﬁow 1% is Just not yours?
It 4s not mine.

MR. BARRICK: That 1s all.

to in response to Mr. Barrick's questicn, 1t

[
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the witness has‘identified marked and introduced

as the Defendant's Exhibit Number 1.

received in evidence and marked the Defendant's
Exhibit Number 1.

BY MR. WOOD: : ,

q

_that reflect as best as you can recall what

'REPORTER'S NOTE: Whereupon, said statement

22 Elliewood Avenue. . He showed me pilctures

told me that he had shown the pictures to an

is dated the 19th of September?

Yes.

Do you want to read 1t? Not out loud but does

you did say on that occasion?

Yes.
MR. WOOD: We would;like this statement which

THE COURT: All right, so received.

Mrs. Malcolm, rather than passing this to the

jury, would you be kind enough to read this

statement to the Jury and into the record?

This afternoon at 4:30, John Middleton Freeman =

came to visit me'at my employer's which 1s at
of my daughter posing nude at hils house. He
author about publishing his book in reference

to selling his bdok and in trade for the

pictures. I told Mr. Freeman that I d4id not
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approve of what he did or whom he had showed
the plctures to and asked him why he had my
daughtef in his house t§ begin with and he
fold me that in his financial position that
he could not give me the plctures but he woul
sell them to me.

I told him that at no time did I want the
plctures or want to have them shown to anyone
else. I told Mr. Freeman that at n§ time did
Jennifgr have permission to go into his house
and that he knew she was not allowed in the .
house at all., He said, how old i{s Jennifer?
She 1s six. |

MR. WOOD: That i1s all I have.

. RE-REDIRECT EXAMINATION

BY MR. BARRICKX:

Q

This 1s the statement, I belleve that you
dictated into a machine?

Yes, it 1s.

At the police department and somebody typed
it up and you came back and revieﬁed it and
determined it was accurate?

Yes., |

MR. BARRICK: Thank you.

' THE WITNESS STANDS ASIDE
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MERRILL PHILLIP RUNQUIST, a witness called by

CHARLOTTESVILLE. VIRGINIA

92 and on behalf of the Commonwealth, being first duly
'3 sworn, was examined and testified as follows:

4 DIRECT EXAMINATION - |

5 BY MR. BARRICK:

6 Q What 1s your full name and occupation, sir?

7’ A My ﬁame is Merrill Phillip Runquist and I am

8 a c¢linical child psychologist at the Unifersity
9 of Virginia Medical Center.

10 Q What is yodr age, Dr. Runquist?

11 A T will be thirty-five next week.

12 Q I don't think that you need to concern your=~

13 self about speaking into that microphone be~.
14 cause I think your voice will.carry all right
15 Woﬁld you tell the jury something about your

16 edﬁcational background? |

17 A I have a Bachelor of Science degree in psy-

18 chology from the University of Wisconsin at

19 dshkosh,'Wisconsin. I have a Ph.D., in clinical
20 psychology from the University of Nebraska at
21 Lincoln. I have served on the faculty of the

92 University ‘of North Carolina School of Medicige
23 and the University of Virginia‘School of Medic¢ine.
2 Q When did you get ﬁour Ph.D. in clinical

25 psychology?
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. the University?

- vised residents in training for seeing children,

| T belong to the Amerlcan Psychological

In 1975.

And'are you certified in N=braska?

I am licensed in Virginia.

As a clinical psychologist?

That is right.

How lcng have you been on the faculty of
the University of Virginia?

Since March 1, 19#6.

In addition, you are.connected with the

Division of Child and Family.Psychiatry at

That is correct.

U4

In tha%t capacity you are seeing and evaluatin

patients, are you not?

T see children, adolescents, and adults for

diagnosis and psychotheraphy as well as super

adolescents and adults.
What professional organizations, if any, do

you belong to, doctor?

Association. I am president of the Virginia
Psychological Association. I belong to the
American Assoclation of Psychiatric Services

for Children and I am the past president for

ELAINE H. HELVIN |88
COURT REPORTER

CHARLOTTESVILLE. VIRGINIA
TELEPHONE 296.8870




GG

L‘ | Runquist - Direct 4 35
' 1 | that organizapion for the southeastern United
9 | States.
3 ,f ‘ Q ‘Now, I belleve that yoﬁ have published on
4 o occasions?
5 : A That 1s correct,
‘.6 ; Q Psychology 1s a sclence of discipline that
7 | deals with a person's bshavior?
8 MR. WOOD: Your Honor, I objeet to counsel.'. b
9 S MR. BARRICK: All right.
ol BY MR. BARRICK:
11 | Q | Whét is psychology?
12 ‘ A Psychology stri%es to have a scientific undert
15 | | | sténding of a person's behavior and develop-
14 _‘ ment as well as clinical nsycholog strives
15 | | to have a scient*fic understanding for methods
16 o of chang*nr the behavior particularly deviant
17 ‘ or abnermal behavior.
18 : , Q Would the area of psyghology embrace the pro-
19 | blems of someone with a deviant sex interest
20 or abnorﬁal sex interest?
21 |l | A Yes, 1t would. Sexual activity or sex interesH
29 . | are certainl& behaviors which psychology would
23 | have a definite interest, yes.
94 Q Would that apply to persons under the age of
.25 18 as well as people ovér the age of 187
ELAINE H. HELVIN
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~deviant behavior or attitudes by children or

‘psychiatry and child psychology deal with the

up something outside the presence of the Jjury,

please.

JURY

Yes, 1t certainly will, children certainly

have sexual feelings and interests.

Doctor, are there professional publications
which are recognized in your field as being

authoritative on the subject of abnormal or

by somebody under 18?

Certainly, most standard textbooks in child

sexual interests. of children and they have fo

many many years thfoughout this century.

Are you acquainted with most of these recognilg

authorities on that particular sﬁbjectS?

The literature is veluminous, I don't thiﬁk
that I could say that I‘aﬁ'acquainted with.
most butvI could certainl& éay that I am ac¢-
quainted with several, yes.

I am going to shéw you five photographs which
have been marked for identification as the
Commonwealtb's Exhibits Numbers 7, 8, 9, 12
and 13.

MR. STONE: Your Honor, I would like to take

ouT
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MR. STONE:'Pardon the interruption, Your Hono:
but we were unaware of exactly what Dr. Runquist

was golng to be qualified for and we have certainly

no objection to his qualifications but we are reall

not sure what he i1s prepared to testify to but I
assume that from being shewn the plectures that he
is going to be asked his professional opinion if
these photographs are obscene for children and wé
would obJect to any questiohs along that line, in
that the promulgated statute is that the pictures
be obscene as defermined by the experience of
children in the contemporary community.

We submit that no individual is quélified to
meet that standard or to give an expert opinion
and the only possible way of determining what
children consider obacene with regard to these
plctures unlegs this doctor has shown these piecture
to 1ndividuél children and gauged thelr reaction, |
and we would submit that any opinion in that regard
would be irrelevant.

MR. BARRICK} That argument may well be made
with respect to the weight to be given to Doctor
Rﬁnquisﬁ's opinion, Your Honor, but it certainly is
not a preper argument as whether or not he can ex-

press an opinion, His academic¢ background and

~

4

VS
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-or these kinds of pictures are obscene for childre;

professional background is certainly such that he

has been qualified as an expert who knows mecre abolit

this subject than Mr. Stone or myself, and he 1s;

therefore, able to éxpress an opinion.

MR. STONE: Your Honor, this 13 opinion testi-
mony and we would take the position that the way
the law reads on obscenity it is:'not an opinion

as to whether this general category of pictures

but 1t 1s whether these individual pictures are
obscene fbr‘children and any opinion by this doecto:
as to wnether these individual pilctures are obsceng
for childrern is an invasion of the crrovince of |
the Jury;

That 1s one of the elements necessary and in

fact it 1s the only element that 1s beihg challengn

here by the defendant and to allow an expert to

come in and say that in my opinion these particular

plctures are obscene for children invades the pro-
vince cf the Jjury. B

~ We take tﬁe position that if he could have
testiflied that these kinds cf pilctures in other
instances I have found that pictures of naked
little girls have excited or have been in the

prurlient interest of 8 year old boys but that is

A'd

P)

SA
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%otally irrelevant as to whether‘these pictures
are qbscene for childfcn as proscribed by the
statutez -~ that 1s the province of the jury in this
case to decide whether or not these plctures are
obscene for children as detefmined by the general'
standard of children in the community. This man
is not qualified to testify t§ that point. |

THE COURT: Are you speaking of thgse.pictures
or:pictures of this type?

MR. BARRICK: He 1s speakling to those pilcture
Your Honor.

| THE COURT: Of course, I think 1€ is recognizé
that you need sone axpert testimony in obscenity
cases.

MR. BARRICK: With respect, of course, to the
other element that must be proven that the photo-
graphs affront ccntemporary community standards of
adults of what 1s suitablevmatﬁer fdr children tha
I think is something which the adult Jury can pass
uponAwithout the need of any expert testimony. I
think the Miller case specifically held that the
necessity of any expert testimony that they are
capable ¢f making that determina#ion 5ut I intend
to ask Dr. Ruhquist questions with respect of

whether or not these pilectures appeal to the prurie

[43

nt
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'BY MR. BARRICK:

interest of children and also whether they have
any sclentific, literary, rolitical or artistic

value for children.

THE COURT: I overrule the objection. You may

proceed. Is there anything else before we call the

Jury back?

MR, STONE: If you will note our exception,
Your Honor?

THE COURT: Certailnly. Bring the Jjury back.

JURY IN

Q Dr. Runquist, you now have had an opportdhity

to examine those 5 photographs which I pre-

viously identified before the Jury was excuseg
A Yes.
Q In your opinion, do those photographs appeal

to the prurient interests of children as
determined by the experience of children in
the contemporary community?

A It is my oplnion and my experience wilth
children in this community it would so appeal
to their prurient interests.

Q By prurient, you mean , . .

A Lustful, abnormally_sexually arousing.

Q In your opinion, do those photographs lack

ELAINE H. HELVIN gd
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Runquist - Direct , 41
1 seridu;, literary, artistic . . .
2 L . MR. WOOD: Objection, Your Honor, there has beer
3 , no féundation laid that he is an eipert in what is
4 |l : artistic or whatever else is in there. He has come
5 o \ forth as a psychiatrist,.as I fecall, I guess that
6 -Mr. Barrick is going to meet all of the narts of
7 ‘ . the statute. He would have to be qualified or he
8 1; invading the providce of the jury; we submit,
9 . and we obJect on both grounds.
| 10 ; 'THE CCURT: Do y&u contend that he has expertise
11 | ‘in this field, Mr. Barrick?
2l MR. BARRICK: Yes, sir.
13 THE COURT: Literary and értistic?
14 3 MR. BARRICK: Yes, sclentific walue for éhildren
15 E and hé « o .
16 THE COURT:‘For chlldren?
17 ‘ MR. BARRICX: Yes, sir.
18 | ' THE COURT: Ali right, proceed; I overrule the
19 objection.
20 | MR. WCCD: We except.
21 BY MR. BARRICK:
29 ' Q In your opinion, Doctor, do these photographs
23 | lack literary, artistic, political and sclentific
o4 | value for children?
25 : A They have no such value as far as I would judge
ELAINE H. HELVIN 95
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MR. BARRICK: All right, thank you very much.

THE COURT: Any cross?

CROSS EXAMINATION

BY MR. STONE:

Q

O > D

Dr. Runquist, your experiénce with children,is
that through the University Hospital or it it
through the Blue Ridge Menﬁal Health branch?
Through the hospital.

Through tﬁe hospital itself?

Yes. |

In that regard how many children did you' see
in the lastAtwo yaars?

In the last twe years, a couple of hundred..
Now, are these children of varying ageé?
Yes.

You testified in your cpinioﬁ these pictures
appeal t; the lustfui interests of cﬁildreh?
Yes.

Do children's lustful or prurient interests
vary with age? |

I think probably they do and if éhildren get
earlier'adolgscence, then, I think their sexual
impulses are c¢loser to the surface and are

being awakened and I think that we know from

our own experlsnce, tco, and I think the sexual
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Q Then prior to age 4, there is no such thing as

‘A . For a wide varlety of purposes, some with school

interest is heightened as people get older in
adolescence, yes.

Q With regard to say a 5 year old girl, at what
point does the sexual interest begin in a child,
do you know? |

A I think most authorities would coneclude that

sexual inerests generally start at about age

4,

sexuai or prurient interest for a child?

A I would agree with that, yes.

Q ‘ Do prurient interests based on your experience
differ between males and females of the éame
age?

A I would say that they are more often and more
easlly expressed on the part of the male, yes.

Q Of the several hundred children that you have
seen over the past few years, for what purpose

are those children being brought to you?

difficulties, soem with a lot of difficulties

in rélationships with their parents, some with
difficulties because of traumatic incidents that
_they}have been involved with, and some times

sexual abuse, sexual attack but those ars
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~examined and testified as follows:

certainly the minority of the cases though, but
depression and many, many various reasons.

Q | Would any of those resascns that they have been
brouzht to you, would any of those have an
effect. upon whether or not that particular child

had a2 more easily aroused sexual interest?

A Are you.saying that the reason that they are
brought to me is because they have sexual in-

terests that ars more easily aroused than other

children?
Q Yes.
A On occasion, children have been brought to me

becauss their sexual interests are mors aroused
but whether they have been'more easlily éroused
than other children, I don't know but T think
it i1s because they have beeh exposed to situations
that are more arcusing.
MR. STONE: I have no further questions, thank
you.
THE WITNE$S STANDS ASIDE

R.C. JONES, a witness called by and on behalf

of the Commonwealth, being first duly sworn, was

DIRECT EYAMINATION

BY MR. BARRICK:
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Q

supervisor of all of the detectives in the

-Did you go to the Sir aﬁd Her beauty sncp on

by Mrs. Malcolm?

You are Sergeﬁnt R. O. Jones with the Char-
lottesville Police Depaﬁtment?

Yes, sir.

How iong have you been a police officer, Serg-
eant Jones?

Approxiﬁately 17 years;

In your present positicn, you are the immediats

Youth Investigative Division, is that correct?
I may not be using the - quite the right words
but Youth Investigation?

Yes, sir, that is correct.

You are the sergeant in charge of the‘detectives?

Yes, sir.
Were you aware or did you become aware that Mrsl

Maleolm had made a report to the Charlottesvill

11+

Police Department on September 19, 19797

Yes, I was.
Elllewood Avenue after the report had been made

Yes, sir. I first met with the officer who took
the report and then, I went to the Sir and Her.
After you got this basic information from her

report, did you swear to an affidavit and ocbtain
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Jones - Direct : L 4o -
1 a search warrant for Mr. Freeman's home on
2 Elliewood Avenue? |
3 | A Yes, I did.
4 Q Is that 1ocated in the City of CharlotteSVi;le?
5 A Yes, 1t 1s.
6 | Q Who accompanied you in the execution of this
7 f‘- < search warrant?’
s || ' A DetecfiVe~Robertson~and Detective Hughes.
9 4 | l Q About what time did you arrive at Mf. Freeman'g
0 home and whe was preéent? |
11 | A Some time between 9:00 and 9:30 and Mr. Free- -
12 - mgn's mother was present.
13 ;. Q  Was that on the night of September the 19ﬁh of
14 ; this yeér?
15 || 5 A Yes, 1t was.
16 3 Q What was the search directéd to?
17 ; | A It was directing us to‘look for and seize any
18 | pictures of Jennifer Malcolm.
19 Q While you were looking for these.pictures, dia
20 || _ _ Mr. Freeman arrive at home or did Mr. Freeman
21 ' ' come to his house?
22 A Yes, he did.
23 Q Tell us how this occurred and what happenéd
24 | " thereafter?
25 | ‘A While we were in there searching his bedroom
| ELADERLEEVN  geq
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he appeared at thé door and came on in.

Q Do you know how he got to his house?.

A Officer Melton wa$ with him, so0 I assume.that
he came with him.

Q All right, had you advised other police officeris
that you wanted to see Mr. Freeman?

A Yes. I had already advised Officer Melton who
works the Corner - the Universify Corner to be
on the lcok out for him that we had a warrant
for him. |

Q  When Offficer Melton brought Mr. Freeman to his
home, what transpired?

A I served him with the warrant of arrest and I
told him that we had executed the search war: -
fﬁnt on his mother and at that time, I"advised
him of the warnings under Miranda.

Q Was this done orally?

A It was read from a card.

Q Just tell us what happened after ﬁhat, Sergeant
Jones?

A After this; he sald that he would go ahead and
get the pictures and him and Detéctive Hughes
and Robertson left the room and in a coup;e of
minutes; they came back into the ;oom with

some pictures.
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Q And those pilctures were subsequently inventoried

on the back of the search warrant and turned
into the property room at the Charlottesville
Police Department?

A Yes, sir.

MR. BARRICK: I think Mr. Wood and Mr. Stone
and I, Your Honor, have agreed that these plctures
were selzed in connectlion with the executidh of
the search warrant and afe the pictures which have
been marked for identification as thevComhonwealth'
Exhibits Numbers 1 through 13.,

MR. WOOD: That is correct and if we could have
a minufe'to look at them?'

MR. BARRICK: Yes-but let me explore §ne other
matter first.

BY MR. BARRICK:

Q Did you not also seize at the same time 3
negatives, I guess that is what you call thenm
phétography negatives? |

A Yes. |

Q Aré these the photography negatives?

A Yes, they are. |

MR. BARRICK: Your Honor, I would like for

these 3 photography negatives marked as a composite|

Exhibit ~ as the Commonwealth's Exhibit Number 15.

[°
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examination of Sergeant Jones, the Commonwealth's
Exhibit Number 14 ‘or Qhat has been marked as the
Commonwealth's Exﬁibit Number ih and which was
1dentified by Mrs. Malecolm és'a photbgraph of

Michele Stone.

BY MR. BARRICK:

Q

> D

e >

_ Yes,'it was.,

‘Dld Mr. Freeman appear to understand his rights|?

THE COURT: All right, so marked.

MR. BARRICK: I should have included 1in my

THE COURT: All right, Number 14.

What happened'after ydu acquired these photo-
graphs and negatives, Sergeant Jones?
We went to the police department.

At the police department, was Mr. Freeman agair

[ =4

advised of his rights uﬁder the Miranda
Decision?

Yes, he was.

Was this done by a printed form that is-customw
arily used by the Charlotﬁesville Police De-

partment for this purpose?

Is this the original of that form? o

Yes, sir, 1t 1is.

Yes, sir. He stated that he did and wrote down,

yes that he understood them.
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Jones - Direct
Q Did he walve his fights'and agree . . .

MR. WOOD: I don't think that 1s a éatter for.
the Jury to consider whether he walved his rights
or not. |

THE COURT: The Court hasAalready.made that
determination, but you wanted to . . .

MR. WOOD:.Yes, sir.

MR. BARRICK: .Yes, sir, the question about the
voluntariness . . .

MR. WOOD: The voluntariness has already been
determined; we are not raising the 1ssue of the
voluntériness again.

MR. BARRICK: I would like to introduce this
Advice of Rights as the Commonwealth's Exhibit
Number 16. | |

THE COURT: All right. . | :

REPORTER'S NOTE: Whereupon, sald Advice of
Rights redeived in evidénce and marked the dommon-
wealth's Exhibit Number 16.

BY MR. BARRICK:

Q  Then, did you - Mr.'Fregman give you a state-
ment which he wrote in his own hand and signed

A Yes, he did.

Q Is that the original of that statement?

A Yes, it 1is.
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Q

submit for the record our obJection previously made

in the Motion In Limine at this point.

BY MR. BARRICK:

Q

my studio and young women's drawings and nude

Wduld you please read it?

MR. WOOD: May 1t please the Court: We would

THE COURT: A continuing objection?
MR. WOOD: Yes, sir.

THE COURT: I understand - proceed.

Would you reﬁd the body of the statement to
the Jury?

Just the body?

Yes, not the part about his education and that
sort of thing but what hé has written in his
own hand.

As an artist and writer and who 1s still ﬁriti
a children's book for a publisher in New York
I am not ashamed to brief}y relate hy dealings
with my youngest photographic model, Jennifer
Malcolm,

I have known her and her friend, Micheks  Ston
for over a year as neighbors on Elliewood

Avenue. Both were particularly interested in

W

studies of my models during the last six monthjy,

and some even earlier. Jennifer and Michelle
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" kissed me, and climbed into my lap.

" say what we are doing isn't hurtihg us or you,

came to me ten days after Valentine's Day with
a handwritfen Valentine to Grandpa, whom they
said that they loved, énd when I heard the door-
bell and qpened the door, they told me to sit
doﬁn on the sofa and they‘fead what they had

written and after that, they both hugged and

Numerous ‘times after they would have climbed
into myilap and loved té exclite me, and I
eventually excited fhem but only when théy
pressed me to respond affectionately. I told
them of my belief in the beauty of love towards
other individuals but always warned them that
i1f that show of affectation was to lead to any-
thing that would hurt that individual 15 anyway
that 1t was not a love that Christltaught.

They understood and little . Jennifer used to

and I would say, right and always remember that
real love never hurts anyone if done with‘God's
love in us. Thilis was not a physical expression
except visual or when . . .

You can't read that? |

No, I can't make it out . . . through our

~clothes . .. I think it was approximately in

" ELAINE H. HELVIN 4
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Your Honor, as the Commonwealth's Exhiblt Number

17.

received in evidence and marked the Commonwealth's
Exhibit Number 17.
BY MR. BARRICK:

- Q

O P O

MR; BARRICK: I would offer that statement, -

Yes, sir, he did.

the middle of July, 1979, when the color photo+
graphs were taken and then, maybe a week later
for the black and white shots. John Middleton

Freeman.

THE COURT: All right, so received.

REPORTER'S NOTE: Whereupon, sald statement

What was Mr) Freeman's'attitude during your
interview with him, Sergeant Jones?

He was very open and very cooperative.

Did he talk freely with yoﬁ? | |

Yes, sir, he 4id.

Did he tell you other.things in addition to

what he wrote in that statement?

Did he relate other associations that he had
with Jennifer Lee Malcolm at or about the same
time that those photographs were téken in
addition to what he said in his statement?

Yes, sir, he did.
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Jones - Direct

Q

> O v O B

O

Now, after your interview with Mr. Ffeeman,
did you recérd these additional stétements
which he made? o .

Yes, sir, I did.

And when was that record ﬁade?

That samé night.

Can you identify this document, please, sir?
Yes, sir, that is my handwriting.

And what 1is that document?

It is the notes on the Jennifer Malcolm case
on John Freeman.

Are theée the notes that you referre§ to and
that you made that night? ~

Yes, sir.

About the matters that Mr. Freeman told you

of and his assoclation . . .

MR. WOQD: Your Honor, I object to his leading.

THE COURT: All right..

BY MR. BARRICK:

Q
A

This 1s entirely in your handwriting?

Yes, sir, 1t 1is.

MR. BARRICK: Your Honor, I would offer this

as the Commonwealth's Exhibit Number 18,.Detect1ve

Jones's past recollections recorded.

MR; WOOD: We note again our continulng objJecticn
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in this area, Your Honor.

THE -COURT: Yes.

REPORTER'S NOTE: Whereupoh, sald statement
received in evidence and marked fhe Commonwealth's
Exhibit Number 18. .

BY MR. BARRICK:

Q | Would you pléaée réad %hat you recorded in
those notes, éergeant Jones?

A . It says: Notes on Jennifer Malcolm case on

John Freeman. After advisihg Mr.  John Free-

man of his rights under the Miranda Warning

at approximately 10:45 P.M. 9-19-79, I asked
. Mr. Preeman about the pictures of Jennifer
Malcolm in the nude, and he stated that he had
taken the pictﬁres. _

The first ones that he took were in the middle
of July in color and the black and white wére
taken maybe a week later. |
Hebstateé that Jennifer had told‘him that she
wanted to be a model and that she went upstairs
to his bedroom and that she closed the blinds
except the ones thét she couldn't reach and he
glosed them leaving two open so that he could

photograph her,

1 /\_Q

.
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Mr. Preeman stated that Jennifer got on the
bed and Juﬁped up and down and then, started
posing for him with clothes off.

Mr. Freemaﬁ stated that he didn't touch Jennifer
and that back in May, Jennifer and a gifl
named, Michele Stone wanted to see him in the
nude and that he went into a closet and droppegd
his élothes andljumped out in front of them‘
for a second, and that the two girls pulled
thelr pants down and back up real quick.

Mr. Freeman stated that the two girls were
always trying to get him excifed by rubbing

up against him and 1t did get him excited.

Mr., Freemén stated that he often fondled thé
girls both with clothes on‘and_off and somé |
time backiin August, that hé mas#urbated in
front of the girls. | |

Mr. Freemaﬁ statéd that at no time did he ever
penetrate the two.girls. Mr. Freeman also
stated that at different times, the two girls
_Hgyia put thelr hands on his pénis and kiss 1t}
And the last-time was Just be fore the Uhiversity-
students returned to school.

Mr. Fréeman stated at one time he kissed both

girls on their privates in a vacant bullding
: ' 11T
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-1 through 14 along with the negatives that have

. Exhibit Number 15,

‘received in evidence and marked the Commonwealth's

now occupled by a pizza house and both girls -

were standing up with their pants down.

Mr. Ffeeman stated that they were always doing

these things in his room or in a vacant house

now a pizza house, or atAthe end of Elliewood

in some vacant garages. Signed:: R. O. Jones.

THE COURT: Now, Members of the jury, I will
instruct you later but I will also do it right now.
This last statement concerning other incidents 1is
told you purely for the purpose of showing motive
or purpose which the defendant may havg gone about
making the pictu;es. But they are not - those
statements are not to be taken by you as being
evidence that he committed the offense for which
he 1s now on trial. Keep thét'ip mind. All right,
Mr. Bﬁrrick, proceed. ‘ |

-MR. BARRICK: Your Honor,'I would now offer as

Commonwealth's Exhibits, these photographs which

have been marked for identification as Exhiblts
been marked for identification as the Commonwealth's

THE COURT: All right.

REPORTER'S NOTE: Whereupon, sald photographs
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Exhibits Numbers 1 through 14. The sald negatives

ELAINE H. HELVIN
COURT REPORTER ;
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2
received in evidence and marked the Commonwealth's
3
Exhibit Number 15.
4 ' : :
: MR. BARRICK: I would like to show them to the
5 | ‘ .
Jury, please.
' 6 ) . : .
’THEZCOURT:' All right, you may do so.
7 | R
(Exhibits circulated among the Jury]
8 ‘ . .
' MR. BARRICK: I have no further questions.
9 ' .
THE COURT: Any cross?
CROSS EXAMINATION
11 ' '
BY MR. WOOD:
12
Q Did you describe, Detective Jones, Mr, Freeman -
13 '
as being cooperative and open with you?
14
A Yes, sir.
15 . ' '
Q Much moére so, wouldn't you say than most people
16 :
~that you interrogate?
17 L
A Yes, sir.
18 '
Q As a matter of fact, such that it kind of
19
surprised you, didn't 1t?
20 :
A Yes, it did.
21 Q It was almost that you had to keép him from
22 talking rather than the other way around, isn|t
23 that correct?
24 A That is correct.
25 Q Now, f1c°r Jones, when you all went out to
. 4L
T
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1 the house to get the plctures, he is the one
2 who actﬁally found the pictures, Mr. Freeman?
3_ And he gaye them to the police, isn't fhat
4 qorrect?- |
S That 1is .correct.
6 ”1He never made any effort to hide or'seqrete
! anything in any form, did he?
8 - No, sir.
9 Youvalllhédnﬁf been able ﬁo locate them be-
10 fore he came there, 1s that right?
11 No, Sir, we hadn't located them.
12 As soon as he came in - moments lafer; the
13 pletures were avallabdble?
14 That 1s correct.
15 And he had no objections or made ho efforts
16 in anyway not to show them to you?
17 ﬁo, sir.
18 MR. WOOD: That 1s all, Your Honor.
19 THE WITNESS STANDS ASIDE
20 MR. BARRICK: The Commonwealth rests, Your
21 Honor.
22 THE coun'r:' The Commonwealth rests.
23' MR. STONE; We have a motion, Your Honor.
24 JURY OUT |
25 MR. STONE: Your Honor, at this point, we would
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move to strike the Commonwealth's evidence on the
following bases with no further challenge that
sufficlent proof has been offered at this stance
that the defendant did take ghe plctures and that
they weré sexually explicit and were.of a child
undér 18 years of age; however, with regard to
whéther the photographs are obscene for children,
we renew our previously volced objection to the

vagueness of the statute, the statutory definition.

I point out to the Court the only evidence upon|

thch the Jury can qoncludelthat these photographs
appeal to.the prurient interest of children as
determined by the experience of children in the con-
temporary community has been‘the testimony of Dr.
Runquist.

Dr. Runquist 1s a practicing clinical child
psycgologist who has seen a number. of children;
hoﬁever, given thls standard, Your Honor, Dr. Runquil
did admit that in his opinion that children under
H have no prurient interest and that the prurient
interest of ¢hildren vary extensively‘with age and
vary to some extent with regard to sex. |

Dr. Runquist's opinion was based solely on the
children that he had seen 1in a clipigal capaclty

over the last two years, and with regard to those

4,
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who were sexually abnormal, Your Honor.
And he testified that he did not know whether
those children when they were brought to him were

more easily aroused than normal chlildren - that was

the extent of his testimony.

I specifically asked him and he said that he

simply di1d not know whether these children were more

‘easily aroused than others or whether they had simpl

been exposed to more arousing situations or just
what the circumstances were, and based upon thaﬁ
testimony, ‘Your Honor, 1t is the defendaht's positio
that Dr. Runquiét has not testified as fo the genera
experience of chiidren in the contemporary community

He hﬁs testified solely with regard to the
children that he has seen and all of whom had been
brought to him for some abnormality, or some family
problem or something in that regard.

We submit that the:children who have been taken
specific#lly to the psychiatrist or péychologist at
the hospital are not a normal sampliﬁg of the childr
in their own community and based upon that, Your
Honor, we take thé position that evidence - thgt
opihion of Dr. Runquist 1s insufficient as a matter
of law for the jury teo conclude beyond a reasonable

doubt that these plctures appeal to the prurient
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interest of children as required by the statute.
There is simply no evidenee as to what normal c¢hildn
in a contemporary community would ccnsider prurient
expecilally, given the additicnal infdrmation that
certain children specifically ﬁhose under 84 have no
prurient interest.

So, at least with'regard to all of the chiidren
in the Chaflottesville comnunity between the ages
of 1 and 4, these pictures do not appeal to their
prurient‘inte#est by the Commonwealtb's own evidence

and we submit that given the vague naturé of this

_statute and the definitions contained therein that

it 1s a criminal statute which shouléd ba strictly

construed against the Commonwealth in favor of the

de fendant.

And given that definition, it should be con-
‘sideréd as brecadly as possible in favor 'of the de-
fendant in that Dr. Runquist has supported the
position fhat there. 1s more than a reascnable doub¢
that these picturés are not obscene for children as
defined, and we would move to strike on tﬁat basis,

- THE COURT: All right; Mr. Barrick?

MR. BARRICk: I don't care to respond,vYour

Honor. |

THECCOURT: I think the evidence is sufficlent

2n
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to go forward at this time and I overrule.yéur
moticﬁ. Shall we proceced with the defendant's
evidence?

MR. WOOD: We note our exception and need to

confer vefy briefly with Mr. Freeman.

RECESS

JURY. IN _
MR, WOOD: I call Mr. Freeman.

JOHN MIDDLETON FREEMAN, the Pefendant appearing
on his own benalf, being first duly sworn, was
examined and testifled as follows:

DIRECT EXAMINATION

BY MR, WOOD:

Q Please state your full name, pleaéé?

A John Middleton Freeman.

Q- How old are you, M. Freémaﬁ?

A I am sixty-one years.

Q When wers you sixty-one?

A August the llith.

Q Where are you now residing?

A At 3201 Monument Avenue, Richmond, Virginia.

Q With whom are yoﬁ living 2t this time in Rich-
mond? | |

A I am living with my faﬁher's sister, my aunt,

Mrs., James Branszh Cabell.
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Q

eith Mrs. James Branch Cabell in Richmond®?

" Where was your art educaticn?

Where were you living before you began living

I was living in the~house of my mother at 12
Elliewbod Avenue.

Your mother is Mrs. Alicia Flynn?

Yes;

How long had you been living with your mother
beginning . . . going back in time to the summe:
of 1979? How many years had you been living
with her prisr to that time?

Prior to that, '71 or sométhing iike that.
Possibly 8 years? |

Yes.

Were you Born and raised here in Charlotteﬁ—
ville?

Yes, I was.

Briefly what 1is your educational background?
Two years of college.

Whefe did you attend college?

The University of Virginia and also other places,

my art education, 5 years of that,

Most of it in New York Clty, The Art Students
League of which I am a life member .

Are you by profession an artist?

. B an

e
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A No, sir, they were not.
Q When were the nude black and white plctures
taken?

A I anm.

Q Are you also a writer?

A Yes, I am.

Q How léng have you been an artist?

A | Ever since I can remembér - 5 years 61d, I was

drawing but I wasn't makiag any money until I

was 12 or 13.

L4

Q ~Do you have any other source of income now othej
than your artistic and writing work?

A Yes, I do. I receive from the Veteran Adminis' -~
tration, a compensat1on.for a disébility'of 30

per cent.

Q Do .you admit; Mr. Freeman, that you took the
pictures of Jennifer that you have seen here
in the courtroom this morning?

A Yes, I do.

W

Q When were those pictures taken? Let me rephrass
that, were all of the pictures taken at the

same time?

A They were taken either in June or July of 19789.
Q When were the nude color pictures taken?

A They were the last and they were taken 1n July.
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Q .

A

Of 1979?

Yes, in 1979.

I hand you several pictures, Commonweglth's
Exhibit Number 1 deplcting the child with what
locks like a Scottie dog,.gan you reéall when
that picture ﬁas taken? |

Well, 1t was taken in 1978, in the fall or late

summer of 1978.

I hand you, Commonwealth's Exhibit Number 2

which 18 aga'n a picture of a child with a
Scottie Dog. . .

The same time - same tine, _

I hand you, Commonwealth's Exhibit;Number 3
which shows JeQnifer with a pink Jécket and blu
trousers, do you recall wheq that was faken?

I would say that was taken in January of 1979,

- or pretty close to that.

Now, I hand you, Commonwealth's Exhibit Numbers
4, 5 and 6, all of Jennifer, as you look at
them, tell the jury when they were taken?

These were the last pictures that I took of

Jennifer and they were in July of 1979.

Were they taken before or after the nude
pictures?

They were taken after the nude pictures.'

11
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Q

O

her?

Well, I would have sald that I showed all prob-

Did you show all of these plctures to Mrs.
Malcolm? | -

No, I did nct.

You did not show them all to her?

No, I just took her certain ones.

Can you recall today'which ones you did show to

ably of the black and white and I wquld gueas

most of the c¢olor onas.

Did ycu shew her both the nude pictura2s and the
pictures of the children with clethes?

I am not positive. I cculd have shown some with
clothing on but I don't remember. |

hen énd unaer what circumstances, did yecu firsy
mee?v Jennifef Maleolm?
She and her 1little playmate Michele were walkin
down the street and saw me with arcamera. I had
seen them a nunber of tirmes ac a distance, and ‘
they stopped . .. thgy sald, how about tak;ng
our pictures . . . I think tﬁat wﬁs the first
time that I got to knowAthem. They wére both
standing with signa advertising the Her and Sir
business of her mother.

Was this out on the street in that area?

g
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Yes, right.

Where was your mother's home where you were

living in relationship to the Her and Sir Beautly

Salon?

It is across the street but diagonally, oh,

a 150 feet, I guess.

What professional activities weré_ydd’then
engaged in, Mr. Freeman?

Well, I was doing some pbrfrait wo?k and I had
commlissions to do, repair work on a;fréme that
1s generally what I was occupied with and some:
photography but I didn't get pald too muech for
that.

How frequently during this course of time,
wouid you sée Jennifer with;her friend, Michele
Well, it would differ . . . sometimes a week

would go by and I wouidn't see them and at.othei

times 1t would be almost every day that I would

pass them on the street. We all went to the
Corner.

Néw, what type of pictures did yéu'takq_gghp
these children when you first began to take
pictures of them?.

Well, just plctures . . . if they happened to

be on the front porch, I would take a picture

¥
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1like that one that I showed you. There was a
time when, aftgr I had given the picture to
Craige Stone, she was the spokesman méinly

for the group. I had given it to her as a
Christmas present and she Was very pleased and
the children were very pleased and came to me,‘
particularly Michele . . . particularly
Jennifer, Michele was alwayé in the;back but
Jennifer came upstairs one day and saw me
pollshing my shoes and she had her blue jacket
on and I said, you sit over there, honey, and
I will photograph you . . . you have a

terrific color combination. This . . . that
plcture 1s one in that group there and that 1is
the one that was liked in New York.

My question, if you have forgotten, Mr. Freeman
:what type of plctures that you took? But, let
me ask you this, did you show any‘of those
pictures'to Mrs. Malcolm or Michele's motherf
Of course. |

Describe thelr reactions at that time with thes;
plctures?

Very pleased with them.

Did you glve any of these plctures to either

of those parents?

1

L4
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1 A Yes.
2‘ Q@  Were there ever any drawings made by you.of
either child? |

A Later on, yes, thére were,

Q And what did you do with the drawings?

A I sold them. The child said, my mother will

a buy it.

Q To whom did you sell 1it?

A I sold it to Susan Malcolm. She gave $5.00
td her daughter to pay me and then her
daughter gave it to Michele as a'present}

0 Describe briefly what 1t showed?

A They were cqnte'-sketches, some simllar to
some that I have here but they were a little
bit lérger. I used better paint.f I usually
get about . . . |

2 ‘Was there any nudity in any way 1hvolved?

A_ Absolutely none, absolutely_noﬁe.

Q | Whose 1dea was it for Jennifer to visit in
your home?

A Théy both came to the door and khocked. This
was a few days after Valentine's Day . . . they
pushed me in the door, grandpa,;éit down .
they had already made their entrance then.

I don't know, can you say thath was trying to

>
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keep them out? They came in on their own and
they liked being there.

Did their visits ever cause ahy problems for
you? | |

Yes, sir, they did.

State for the jury what problems their visits

caused?

Well, I was working on a painting of the Civil .

- War and my palettes are usually pretty wet and

covered with paint. Children don't‘know how
to walk around a studio and you have to watch
them and I told them to be careful, but they

were curlous and I got them out the first time

as quickly as I could but they came back again

as they were still very curlious about a studio.

And my mother objected to the noise that they

made coming in.

What other things besides the pletures and the
drawings did you do at ﬁhat time with the
children? |

Well, at that time and that covers a period of
two, three or four months, February, March and

April., By May some rather unusual things were

taking place, to me anyway. They were bringing

me drawlngs and they were standing on the porch
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and saying things to me.

. What things were they saying and what type of

dfawings were they bringing?

Well, the first set of drawings that they
brogght me'ﬁere'ink drawings, similar to the
valentine that they had given me but this time
they were explicit drawings of themselves aﬁd
me and them doing certain things. |

What type of things? Were they sexual or hot?
The& were sexually oriented, yes, and they

would write words llke grandpa can you help

us spell these words . . . and they were, dog,,

cat, and'rat, the usual, and then when they
got down to spelling the state, they mis-
spelled 1t . . . in pencil they misspelled it.

How did they spell Virginia?

Vagina.

What other words did you notlce that they
misspelled?

Pencll was spelled penis.

Did you ever do anything with them outside,

at the University?

I used to go out and dance with them and go to

the pinball machine with them. They loved toA

A}

‘play pinball at Poes' and at the West Virginian
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There were lots of these machines and their

. mother would givé them a dollar. I finally had

no money. I gave them at firsﬁ two or three
dollars to play these machines, but then we
would dance together. They were very good
dancers . . . excellent. They taugﬁﬁ me how
to do disco.

Mr,,Freeman, I am golng to refer you now to

the nude pictures in evidence of Jennifer and I
want you to tell the Jjury why you took those
pictures? |

Well, by'the time I had found that‘children

at that age knew more than I ever knew at that
age, and I was curious to know wha@fwere they
going to do next, I took the_first set of draw-

ings, I think that I had six of them, up to

. show David Ward,‘who is our minister, and I

showed these to him at a party . . . that we hag

a party at Dr. Buxtbn's'and he said e e

Who 1s Dr. Buxton; 1s he your péychiatrist?

Dr. Buxton is an old friend of the family and
he has been a very helpful psychiatrist in my
case when I am depressed . . . |

Well, my question is, why &ou‘todk the plictures

Well, we are leading up to it. He said not to

J

-
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. knew this could lead to some other things.

- had agreed to have coffee, but we never got

graph me, you have got 2 camera, you have got

worry about 1t but I was worried because I

¥hen the children showed this particular sexual
interest in me I thought that there oﬁght to be
something done and I told my mother to keep.
her out . . . keép these children out,
particularly Jennifer. Now, Jennifer, she had
alraady shown sisgns of liking me . . . she told
mé that her mother needed a boy friend. I said
well, I am not that boy friend, your mother

is nice to me, but she won't take me. I hvadn’t
asked her to do more than to have a cup of

coffee, but Cralge Stcne, the other girl who

together . . .

I understand, but if we may go back, Mr. Freeman?

The reason why I took the pilctures?

Yes?’

The girl comes into the house and wants to use

the john upstairs. She knows she 1is forbidden

to come in, she goes upstairs and uses the John
She.pulls down the shade and she says, grandpa,

I am going to be a Playbey girl and you photo-

film in 1t. I said, no, get out, and I got her
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me. But she came back again . . .
Q How . . . excuse me, go ahead?
A She came back again, twice again, the second

‘out. The first time I got hér out. fhe second
time she came back, I thought £hat I had better
photogréph her this time.

Q ‘ Slow down a little. You say that thé first
time you got her out, tell the jury what you
mean by the first time you got her out? |

A Well, when she comes in and uses an excuse
that she wants to use fhe bathroom, I séid,
weli, you know where it is, go on up there and
use it and come on down and it is . . .
grandpa, I can't 6pen the door, I can't open
the door. I went up and opened the door for
her. Then she . . .

2 Excuse me, Mr. Freeman, my question was, what
you ﬁeant by saying that the firsf time you
got her out?

A Well, the first time I got her out, she did

her duty and she got out. She was pestering

A\ ]

time she came back I théught, there 1s something
very strange about this type of behavior and T
am going to make a record of it, no matter

what, because no one will ever bellieve me 1if I
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tell them, so I did. I recorded 1it.

Explain what you mean, made a record, so the
Jury will understand what you mean ﬁy.that?
Well, there are other things in photogréphy
besides art photography. There 1s a record 6f
what happens tﬁat people cannot see any other
way except as a phbtograph. They can belleve .
a photograph where they won't believe your
word or-téstimony to that effect.

Who did you intend to confront or show these
pictures to?

At first I thought about it and I thought that
I didn't have‘to show them to anybody. The
little child wanted me to have me éive them to
her solfhat she could show her boy friends but

I refused to do it. But, then I thought the

only other person who should see these should

be her mother.

Why did you feel that way?

Because the mofher ouéht to know what the child
was doing and if she didn't know, she ought to
know and 1f she didn't like 1t, then that was
Just too bad. We would have to do something
about 1t because if seemed to me that the

children had already gotten some other chilldren
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older boys, in trouble and she did not have the
best reputation, this particular one, and I
knew this from some friends, little girls and
boys, so to show up her promiscuity, if that 1is
what 1t would be called, I would say probably
that‘is the.best word . . . a 1itt1e;child

doesn't know what promiscuity 1s . . .

Did you regard what she was doing as promiscuou

I would say, yes, but I wouldn't say that the
pictures to me wefe obscene, but what she was
doing was promiscuous ; . o asking me to go to
bed with her . . . how could I do that?

Did you ever harm or injure either of these

!children?

Of course not, of course not.

Did they ever make requests in that regard?

Not to harm them, no, but they did make request

which would have harmed them had I done it, yes

How many times?

Oh, any number of times over a ﬁeriod of two
months. |

Why didn't you report this to her mother?
Well, her mother was very busy and every time
I tried to get over there to télk to them

there was some excuse . . . I can't see you . .

5?7

L2 4
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A No, I certainly did not.

A Did you ever intend to gain in any way from

I was never able to see them, but finally, I
. was determined the day before I showed the
pictures to talk to Michele's mother, Mrs.
Stone, and that is when I decided that I had
better do 1t the next day.
Q th developed those pictures?
A | Eastman XKodak, Rochester, and possibiy anotﬁer
_ place over here that Mincer deals with, éver
in the valley, I don't know.
Q Did you participate at all in the development?
A No, in no way.
Q Did you ever intend to profit in any way

financlally from these pictures?

these pictures?

A Absolutely ﬁot.

Q Did you ever intend to use anf.of the nude
picturés 1n any book that you.were working on?

A Absolutely not.

Q You heard Mrs. Malcolm's testimony in which she
accused you of saying to her that you were going
to trade these éictures af her daughter for
publishing fights. Would youhﬁlease tell the

Jury what you said to Mrs. Malcolm and what she
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girl's character was like after she had been

sald to you on that September day?

Yes, sir. I sald, Mrs. Malcolm, I ha&e some
pict;res that I think you should see bf your
daughter and she didn't know what I was going
to show her and I showed them to her and I
sald, let me ask you a question sincé these

things don't appeal to you, why do ybu show a

girl that age Playboy and Playgirl magazines,

she said they are golng to see them;anywayﬁ. .
Excuse me?

They are golng to see them‘ényway.

Why did you actually show the pictures to Mrs.
Malcolm? |

To show the mother of thils little girl ﬁow the
little girl was promiscuous and doing something
that she shouldn't do . . . and tq'seé what she
could do about 1it.

Did you have or want the permission of Mrs.
Malcolm to use certaln picfures in a book?

Not 1in a 5ook, but I did state that the man
that I had been talking to first# Don List,

might be interested in seeing what this little

seen by him clothed. I thought years from now

or maybe next month if she gives me permission
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if I could get to New York, but that wasn't the
important thing . . . the important tﬂing was
to show why she would show a child, ailow a
child to go out and show her Playboy and stir
up her . . . to the degree that she Qould come
to me and say, you are a great artist, you

are a great photographer . . . make me famous.

I am a beautiful thing, make me famous.

‘What did Mrs. Malcolm say to you onfthat

occasion?
She told me to hold on to them . ., ; I said,
you know I can't keep on making pictures

without getting something back and before I got

. to the point to say, how about $4.50, or what-

ever the fee would have been for the film and
negatives . .
Do you mean $4.50?

Yes, $4.50 . . . before I could even get that

. out of my mouth, she said, these . . . don't

show these to anyone, take them ﬁack and put
them away and don't show them to anyone.

Did she ever ask you to give these to her?
No. |

Are you sure of that?

Well, if she did I never heard 1t, but if she
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1 did ask me, I might have thought here again,

2 people are asking me for things for nothing.

3 I am giving things away and I am going bfoke

4 doing it. But, I do ndt remember that she asked
5 "me at all ahd I did remember thinkiné'why does
6 she want them 1f she thinks they are obscene

7 and she said keep them; I don't want‘them.

8 I distinctly heard her say, I don't want then.
9. WOuld you have given her all of these plctures
10 1f she had given you the $4.507 |

11 EQery one ., . . what use-were they to me?

12 Other than to prove a story, but if she took

13 them that would have admitted that she could do
14 something about the cgild.

15 What did.you plan to do with these pictures
16 after you left Mrs. Malcolm's locgfion that

17 déy? | |

18 I had no plang to do anything with them. I

19. wanted her to tell me what to do . . . she said
20 “to loék them up and not show thém:to anybody,
21 that was good enough for me, so i did it.

22 Where did you lock them up? |

23A I took them and put them in a drawer out in

24 the hall.

Would one opening the drawer readily see them
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1 or what?
; -2 . Well; they were under some other things, but

3 there were a whole lot of other things in thé

4 drawer, there were pictures and junk and stuff.
5 Before that day, had you ever shown the picturesp
6 -to‘anyone else?

7 I don't have any memory of 1t. I might have

8 shown 1t to one person and he thought 1t was

9 artistic and that 1is the only person . . .
10 might have been one person but I doﬁ't think

11 ¢« « o I don't even recall . . . yes; I do recall,

12 I did show 1t to one person and the"n brought it

13 "back bscause I saild I don't think I should.

14 ever show 1t to anyone and that 1s the truth.

15 Did you ever try to sell these to anyone?

16 Never. That 1s very bad'fof photographers to

17 do thaf. No decent photographer does that, I

18 don't. We are asked to do things often but I
19 just‘don't do them.

20 Do you consider these plctures obscené?

21 I do not.

22 What, if anything, could be added to the pic-

23 tures in your opinion to make thém obscene?

24 Oh, you would'have to bring 1n all sorts of

25

things and I certainly wouldn't dq that.
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How can you take the naked body that God gave
us and call it obscene unless it is involved in

something that 1s obscene?

Q Don't you feel, Mr. Freeman, that you should

distinguish between a five year old child and

an older person?

A Yes, definitely. A five year old child at a

beach doing this sort of thing is not thought
of as anything, at least I have seen enough
of them so I am not impressed by them. But her
attitude, I think, was a responsible attitude

‘ put 6n by someone else telling her to do this.
How could she do it out of her head unless she

was told to do 1t?

Q Did you encourage her in any way to do this?

) A I certalnly didn't, but'probably ﬁy pictures

were enough encouragement. There were drawings
ﬁut that was enough'encouragement, personally;

. I did not encourage her. They wefe the ones
who gavevme the candy and kissed:me and things
like that .. . . they gave me the‘cgndy, I

didn't give them the candy.

Q Do yoﬁ feel that the taking of these pictures

by you was wrong?

A I think that I could have used better judgement
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but I don't think it was wrong.

~Why don't you think it was wrong?

It was evidence of what our soclal system today
of youth coming into knowledge before time and
particularly for Chéflottesville and I don't
think that Charlottesville is ready for this
type of educatlon of four and five year olds

in this type of thing. Maybe it is, but it
isn't in view of what I have learned about the
way things are going, I think this is the
evidence that I wanted to show, proof that this
goes on., If I am wrong, then I am wrong but

at least I had the proof . . . who would take

my testimony 1f I told them? They wouldn't

take 1t without proof and a photograph is proof|

I am going to hand you some things. First, I
am going to show them to Mr. Barriék. Mr.
Freeman, I am éoing to hold this up so that the
Jury can see it,vtell the jury what this 1is,
that I-am showing?

This 1s a photograph of my portrait of Miss
Savage who was one of the librarians at the
Alderman Library a number of years ago. And

this 1s Colonel Charles Christian Wertenbaker
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Q Excuse me . . . Mr. Freeman, these are photo-

A These are photographs of the originals.that are

photograph. I did a painting in color, he was
. my gregt-grandfather.

Q These pbrtraits that you painted, you had
plctures of them?

A Pictures of my oil portraits.
MR. VOOD: I offer these in evidence.
THE COURT: No objection, so received.
REPORTER'S NOTE: Whereupon, said pictures were

received in evidence and marked the Defendant's

Exhibit Number 2.

BY MR, WOOD:‘

Q Would you briefly tell the jury who these
people are or what this 1s? |

A I will start at the bottom here . ,'. this 1s
a young lady who, in 1967, she worked over at
the pharmécy at.thevDart Drug or one of the
places out on Bérracks Road. This 1s Mr.
Keogh [?], the late Mr. Keogh. I‘did his

portralt in 1970.
'graphs of portraits that you have painted?
1ife size. This 1s a lady that I did years

ago down 1in Norfolk. She 1s a relative of a-

friend of ours. This is some work that I did
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Q

. It 1s now in a very fine home in Maryland. This

Number 3.

were recelived in evidence and marked the Defendant's
Exhibit Number 3.

BY MR. WOOD:

Yes, I did.

. When did you do these?

up in New York thirty-five or forty years ago.

is my uncle, Tom Wertenbaker, a famous histor-
ian at Princeton and his wife has 1t now.

MR. WOOD: This would be Defendant's Exhibit

THE COURT: So received.

REPORTER'S NOTE: Whereupon, sald photographs

I am going to hand you these sketches as a
group and ask you to briefly state, did you do

each of these?

This was done a few months ago, right here.

I d1d a pastel of the same girl. This is
another, she works out here at City Hall; This
is a-child of one of the workers at the Univ-
ersity, I forget which, I think she 1s a cook

« « « Very good, excellent.

Was this done at Pos's?

It was done at Poe's, when she worked at Poe's

ELAINE H. HELVIN 140

COURT REPORTER ’
CHARLOTTESVILLE. VIRGINIA
TELEPHONE 296-8870




e

Freeman - Direct : 87
1 about five months ago and this is a child and
2 I dbﬁ't know who she was . . . Sarah Just came
3 in with her parents. |
4 '~ Q  VWas that in March of 1979 at the Virginian? j
5 ' A Right.
6 - Q Were'these sketches that you mentioned that you
7 | sold to Mrs. Malcolm of her daughter and to the
8 other lady of her daughter, were they similar
9 to these sketches?
o | A Similar to the brown ones but a little bit
11 larger and done with red chalk.
12 MR. WOOD: I offer these as Defendant's Exhibit
13 , Number 4.
14 THE COURT: Number 42
15 - MR. WOOD: Yes, sir.
16 THE COURT: So received.
17 REPORTER'S NOTE: Whereupon, sald sketches were
18 received in evidence and marked the Defendant's
19 Exhibit Number 4.
20 BY MR. WOOD:
21 . Q How did you learn that the police were at your
22 home on Elliewood Avenue on the September date
23 _ that has been mentioned?
24 A I héd left home after eating aﬁd I went down to
25 the Mineshaft where I used to sketch quite a
| ELAINE H. HELvin 141
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bit and I was having a beer. I had already

. had three or four beers when little Charlie

Taylor came in and said, Monk Melton is looking
for you. |

Who 1is Monk? | ;

Monk is the policeman at the Cornef at the
University. He is well-known and weil-liked

so I heard that and I beat it out of there real

fast, left my beer and I had to hunt for Monk.

I went up the usual way but when I got to
Eliiewood Avenue . . . |

Would this be up towards the Univérgity itself?
Yes. I crossed over the back way which is the

quickest way knowing that he was probably near

mother's house.

Did you-run into him?

I ran into him én the street right on Elliewood
What did you say to Monk when yoﬁ saw him?

I said, what is golng on and he sald, oh, they
want to find some picturgs:' I séid; oh, yes,

I know about the plctures but I didn't know 1t
was going to be that way. I.didn't know that
she had gotten charges out.

What statemenfs did you give,.if'anything, to

help the police locate the pictures?
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* CROSS EXAMINATION

BY MR. BARRICK:

. that they were turning the room upside down,

I could have been pald something. I Just don't

Well, when they asked me for them and I saw

well, they were very nice but they weren't

turning things upside down, but they were begin;
hing,to and had gone into things and taken a ‘
lot of my stuff apart. 'I sald, if ydﬁ had
gotten me first, I would have taken you right
directly to the pictures,-wﬁich is what I did.
Did you have any intent to use any of these
nude pilctures for any book? |

No, I didn't.

Did you 1ntend'to barter or use them in’
exchangé?

Never, never.

Did you intend to in any way proffit frcm them?
No, in no way;

Were you'paid for the pictures that you gave

to Mrs. Malcolm earlier in 19797

I don't recall being pald for any of them, but

remember but I never sent her a bill . . . not
for that, anyway.

MR. WOOD: Your witness.
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Q

Well, your intention wasn't to use them in a

. book or to sell them or anything like that,

I believe, you said your intention waé to show
them to Mrs. Malcoln?

Yes.

And so that she would have proof or She would
have some evidence . . .

Some evidence.

As what her daughter was doing?

Right.

And that was the only reason that ybu took them
The only reason, what more could I have?

Now, I believe that you wére at your mother's
home throughout the summer 1in 1979%

Yes, I was.

" And Mrs. Malcolm was at the Sir and Her Beaﬁty

Shop?
Right.
Throughout the summer of 19792

Yes.

"And you say these photographs right here are

the last ones that you took?
Yes.
Of Jennifer Lee?

Yes, these were the very last ohes. She 1is
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clothed and trying to make up. This is a

. pleture of her making up on the front porch.

These three and these three I assume that they
were téken at the same time? |
Yés, within an hour of each other. ‘

Now, according to the back of these photographs
they were developed in July of 1979,;Mr.
Freeman?

That is right.

If you had these available to you in‘July of
1979 and if your purpose was to show Mrs.
Malcoim what her daughter was doing, why did'
you walt untll September the 19th? ;

I had a very good reason.

What 1s that?

Do you know that the chiidren wereﬁ't around
butlthey had asked me for these piqtures and I
had found out that if I was to givé them to

them, it would be spread all over the place and

I would have been arrested just like that? How

are you goling to explain having pigtures of
ﬁhis nature? How would you 1if yoh had pictures
of this nature, what would you dd to them?

Dig a hole and bury them? Now, 1f I had done

that, let's consider if I had done that . . .
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I would have no evidence to.tell people about
this chiid and the activities that shé and her
friendévwere doing. _No one would belleve me,
my credivility in 1979 was nil . . .‘at least
in that neighborhood as far as saying things.

I was supposed to be_a writer of fantasy. This
is not a fantasy, this is the truth, but who
would have believed me if I didn't ﬁave this to
show to back it up because she did exactly what
I thought she wouldn't do. I thought that she
would say, 1t 1s a cute little kid, all right,
but there 1s no need . . . no need‘to get
excited and I said, well, I am not'excited ..
instead, she saw'them as obscene pictures of he
daughter. Why? She sees her daughter all of ¢t
time. What is obscene about her daughter?

Only because I took them, but under what condi-
tions? The girl comes to me and begs me éo
take them, isn't that unusual? qually, it 1is
the 6ther way around, the photographer begs a
child to pose. It was a vefy unusual situation

This is evidence of a very unusual situation.

Q I don't know that you really answered my

question, but you sald that these black and

white, which are Commonwealth's Exhibits 10, 11
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12, and 13, they were taken before?

. They were taken before and I put down'. . . I

had 1t reversed, these were the first.

These black and whites were first?

Right.

And they were taken befére and develéped? I
will ask you this, fhey were taken for the same
reasﬁn, to show Mrs. Malcolm?

A part of the whole thing.

'Then why didn't you show these pictures to Mrs.

Malcolm until September the 1ath?

Hrs. Malcolm . . . do you know whaé thelr vaca-
tion times are? Many timés they wére away
during that time. Sometimes a whole month, all
of'ngy, I think all or part of Aﬁgust, they
were there and they weren't therefand tﬁey went
away in September. They came baqk. I have .
other things to do and these picéures ware not
of any 1mportance to me until I éould meet and
confront her, so when she flnally came back I
did confront her.

Where did you keep those picturés?

I kept them in a drawer. I had;two drawers I
kept them . . . in my room at.first, then a

l1ittle later, I kept them in the hall.
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A

Where are the negatives of those pilctures?

I know that the negatives that I turnéd over to
the police are missing or some of thgh o e e

I turned over quite a fewlnegatives ﬁhat are
missing.

'ell, you are not suggeéting that you turned
over any mofe negatives to the pqlice officers
than these three, are you? |

I'certainly am., I turned over at least twice

as many . . . possibly . . .'where_hre the

color negatives that I turned over?

I don't know, that 1s what I am asking you?
Well, they were turned over to the police and

I am not a.police officer. You ask them what
happened to them. |

Have you searched your home and réom since this
I have. See, I told them that everything was
there. I said, I will search until I find what
1s missing because I knew there'was one or two
more negatives that should be thére and I
finally found them . . . after a long tiﬁe I
finally found them. Mr, Boyle,'who was my
lawyer for the first time last year, suggested
that I not take them to the pplice, but to keep

them elsewhere i1n the house, so I did that.
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Then, I got another lawyer and showed' them to
. him and he said keep them, don't give . . . and
Monk sald don't give them any more, Qut what

happened to the other negatives, that 1s what

I want to know.
0 Now, this 1s Commonwealth's Exhibit HNumber 1.

There 1s writing on the back . . . Jénnifer,

)

age 5 after her birthday. That 1s in your hand-

writing, isn't 1t? f

A Right.
Q  You wrote that on the back of the picture?
A Yes, I wrote . . . ;

!

Q To 1dentify that this picture was taken of

| Jennifer Lee Malcolm after her Sth;birthday?

A Yes, T ﬁould say 1t was after . . ; |

Q All right? ' | é

A A year later when she would turn é e e e

A In a different ink, but that i1s aiso in your
handwriting? | ;

A Yes.

2 Jennifer Malcolm will be 6? - !

A On July 25th.

Q Right . . . 5

A That was written a year later.

Q Why did you write that down? .

T
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A

Oh, I see.-
You wanted to have a record of her birthday?

‘_all the rest.

‘on the back of 1t?

Because these pictures were to be identified
when people look at them, they want té 1dentify
then.

But what was the significance of her birthday?
What do you mean?

What was the significanée of her birthday?

She invited me to her birthday. f
I Just wanted to keep 1t straight.
Yes, I was supposed to give her a vresent and

What did you do when the girls gavé you the
little valéntine kissing candy?

I put them on the top shelf and ga&e fhem back
to them a week later.

Did you kiss them?

No, I 4id not.

L*A 3

Comﬁonwealth's Exhibit Number 3 has some writing

Yes.

Isn't that in your hand, sir?
Yes.

You wrote that?

Yes.
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A

wéuld you read that fo us?

.. The S#int Paddy's Day book is dedicat;d to
this young woman ., ; |
All right?

Don List gave me that .idea. 3
Well, what 1s the Saint Paddy's Daylbook?

The Saint Paddy's Day book 1s a book that has

been accepted by publishers in New York.

This 1is éf your authorship?

That 1s right.

And this 1s the book that you sent to New York?
I took to MNew York. I wouldn't send it.

All right. It is a children's book?

Adult children's boék, that 1is whét I call it.

This doesn't have an& pictuges in it, or
illustrations? |

No, the only ones are in the fronﬁ. They told

me they kould have to take out . } . there were

photographs . . . they wanted ali to be draw;'
ings . . ; mostly.drawings are iﬁ there. It
has in 1t two photographs or rather it hai_QA;
photograph of Jennifer and Michele standing
advertising Her and Sir. 'On thé other pages

it has three children that I haa read stories

to for years and they are friends of Powell's
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children . . . beautifui children_who:are now
at abogt the same ége as Michele and Jennifer.
They are the only pictures that will éome out
but they are photographed clothed, of.course.
Now, what is the subject matter of tﬁat book?
Fantasies . . . you would have to see it.

I have brought 1t down many times anﬁ I do have
it here. |

Maybe ‘you can Juét tell us . . . faﬁtasies of
children?

Fantasies . . . I don't know‘whethef you ever
had Grimms fairy storiés ever read;to you,

Mr. Barrick, but 1t 1s that type of thing . . .
like that, with the new way of looking at them
with love instead of hate, trying to bring
something out of something that isn't quite the
usual. But at the same tinre I haﬁe got truthful
things in it like I have got an aécount of the
ship and how 1t nearly hit anothér ship ogt of
ﬁio. I put that in and 1t 1s a frue story, but
I said it was a monster sh;p . .r. a monster,
children understand what a monsﬁer.is and I
have other accounts, one about my cat and how
that cat likéd me and I 1iked:it and how I went

off to college and the cat diedy It 1s very
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tragic and that 1s about the size of 1t and
the drawings that I made of animals . . .
hokéy pokéy animals, you know . . .

But, some of your own drawings are in it?

It 1s still with my-éwn drawings.

Are these a series of stories?

Yeé.

Some of the story fantaslies have to do with
sexual fantasies? |

I wouldn't say so, no.

Well, 1t 1s a question of opihion . . ; some
have to do with relationships between males.
and females?

Yes, a frog has a little girl friend, yes
thére is a sexual connotation between the
mermalid and the froé in growing up to be the
prince. You can't get away from ﬁhat. |
And this book, had you delivered this book to
the publisher before you had the conversation

with Mrs. Malcolm?

~They had seen 1t, two, for two years . . . I

mean they had seen it the year before. I had
gotten around to talking . . . nb, I am wrong
about that . . . not a year before. I went up

in January of '79 and showed it to Don and
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Don was not that interested but his lady friend

Lo

. were, These two ladies said we can't.pay you
for 1t . . . we will publish it for free but
you will get royalties once it gets out.

3 And 1in thé book aﬁ it Qill be published are

| plectures of Jennifer and Michele? |

A At present, they are in the frént . e
dedicated to these children.

Q And you have dedicated the boék?

A I have dedicated the book.

Q To Jennifer?

A Yes, to Jennifer because Don gave mé the 1ldea.
He said, she was such a sweet, beautliful little
kid that we had to gilve her sohe quality of
« « o prominence.

Q Have you ever felt as close to any other little
girl?

A Oh, when I was wilth Emlily at the same time.

She was a close friend, yes, and there were

other girls, you know, throughout‘my 1ife and . |. .

Q What else 1s written on the back 6f that?

A Well, let's see . . . Jennifer and her friend
Michele; the book 1s dedicated to this young
woman, Jennifer and her frienq Michele, Jennifen

has yet to come to the Virginian with me for
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drinks . . . well, we used to go down there
and have cokes and we used to drink c§kes and

I would say, do you mind 1f T drink a‘beer
while you drink cokes - and theniwe go
downstairs at the West Virginian wheé it was
open and play pinball machines and dance . . .
that 15 what that meant.

Do yéu know why you recorded tnét bit of infor-
mation 6n the back of that picture?.

I record things on all of the pictures that I

make 1f I can remember because years from nov

~I won't have any way of knowing exactly what

happened.

Mr. Freeman, 1t seems to me from looking at

these pilctures and your testimony, that you did|

not at first take any nude pictures of Jennifer
and Michele? |

That is right.

When you first started to use them as models
you were taking pictures of them outside of
your hbuse or‘onvyour porch in perfectly
natural positions for 6, 7, 8 of 9 year old
girls? |

That 1s right.

With thelr dog and one thing or other?
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9

Right.
And you would have these developed ahd then you
would show them to them?
Yes.

It waé only as your relationsﬁip witﬁ this 1litt
girl and her trust in you developed that you
were able to take nude pictures of her, isn't
that true?:

No. Oh, I think it encouraged 1it.

Well, the last pictures that you took of her
were the nude plctures?

They were semi-nude. The first nude plctures
were taken a week before.

But, I mean within the period -of a week?

Well, wheq a little.girl begs you to-take triese
things over and over again and you, of course,
you probably have this happen to you every day
but 1t doesn't happen to me . . . children do
not beg me to take pictures of them in the
nude. Little Michele said I wouldn't do what
Jennifer 1s doing. She told me, I wouldn't

do that. I said, well, I wouldn't ask you to
do anything and neither would Jgnnifer ask you
to do something that 1s againsf your will . . .

why does Jennifer want to do this?
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These pictures, Commonwealth's Exhibits 4, 5,

. and 6 were taken on the same day az Common-

wealth's Exhibits 7, 8, and 9, were they not?
That 1s correct.

Because in these pictures this young girl has’
on the same top? f

Yes, that is right.

And that she.displays in two of these taken on

'your bed?

Right.

The pictures of her clothed outsidé on the
porch were taken first? |
No, they were not. The reason for;that is,

you see, she 1s makihg herself upfand after 1
woﬁld not éo what she wanteq me té do upstairs,
she sald, I know grandpa what 1t is, I need
makeup.. I said, you don't need‘énything but
Just get out of the house and leﬁ mevtake a
picture of you if you want with éhe makeup and

then leave and that 1s why they Are the last

pictures of her. You know a lot of people . .

- You took these first?

' Of course, I took them first. !

Thege plctures?

Yes, she sald, have you got film in your camera
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These are showing-her making herself up on the
. front porch.

After she had posed?

After she_had posed, right. Then, as she is on

her way home and she is standing the#e and I

photograph her, she sald . . . |

Why did you have to take these, Mr.;?reeman?

To prove what shé was dolng. |

There isn't anything wrong with what she 1s

doing in these pictures, is there?;

No; but they were taken after, notfbefore,

your mind works like the majority pf people

+« « « the ones clothed have to be,faken first,

then the ndde:ones, but 1t 1s just the other

way around. The‘ﬁude ones were taken first and

then the clothed ones to show thgt she wanted

to makeup to appeal to grandpa mére, but

grandpa wouldn't hear of makeup @aking her more

sexy. She wanted to be sexy to grandpa and I

U

refused her. That 1s the pointithat I am trying
_fto get over. Isn't that unusuai? It has to be
unusual psychologlcally for a child, even an
adult, But certainly for a chiid.
MR. BARRICK: I have no quest;éns.

THE COURT: Any redirect?
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REDIRECT EXAMINATION

BY MR. WOOD:

Q The pictures of Jennifer and her friend in
the fantasy book are pictures of them fully
clothed, are they not? |

A Yes, exactly, fully clothed.

MR. WOOD: No further questions.
THE COURT: We will break for lunch;at this

time. _ ' F
REPORTER'S NOTE: Whereupon, the Jﬁry being

duly.cautioned and warned, the Court reéessed fof

the luncheon period at 12:45 p.m. to return at

1:45 p.m.

JURY IN

JURY OUT

MR. WOOD: We would like to recall Mr. Freeman

"and offer the book which has been the;subJect of

“testimony in evdldence,

THE COURT: All right. Anythiné else before we
bring the Jury back?

MR. WOOD: No, Your Honor.
JURY IN

JOHN MIDDLETON FREEMAN, a witngss recalled by
the Defense, having been previousl# sworn, was

examined and testified as follows:f
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DIRECT EXAMINATION

BY MR. WOOD:

Q

received in evidence and marked the Defendant's

Exhibit Number 5.

CROSS EXAMINATION:

BY MR. BARRICK:

Q

MR. WOOD: Your Honor, we would like this admit;

Mr. Freeman, in the examination by Mr. Barrick,
he has elicited testimony from you regarding a
book of fantasy, I think was the word that

was used?

That 1s correqt.

Faﬁtasy tales for children?

Yes. |

I hand you a book titled Irish Tales for Adult
Children, and ask you if that 1is the book that
you testified about?

This i1s the book that I testified about.

ted in evidence as Defendant's Exhibit Number 5|
THE COURT: All right.

REPORTER'S NOTE: Whereupon, said book was
MR. WOOD: Your witness.

Mr. Freeman, thls 1s the book that you wrote
for children?

For adult children.
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A

- 81ir?

. For adult children. There are certain children

that have slightly adult type minds.
This was written for adult type children?

Yes. They go up to sometimes . .

. What ages?

Well, I would say ages 8 to 25.

And you are the author of everything in here?

Yes.

And ail of the iliustrations?

That 1s fight.

And here is the picture that you referred to
as Jennifer and Michele?

That 1s right.

They are together holding up . . .

Her and Sir advertisement.

What kind of advertisément?

An advertisement for the place of work of their|

mothers, Her and Sir.
It says see page 151 . . . amd then you have a

clipping from the Charlottesville Observer,

Uncle Bruce and Irma . . . Michelle, would you

like to have a new bike? Why did you
Well, they asked me to illustrate one particu-

lar . . . see, I was working for the Observer,
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Kay Peaslee sald one day that we would\like to
. bring out the story of saving trees that may
be torn down so I spoke to her theAne%t day .
.. to'Jennifer and Michele and théy fitted
into the thing. I Just drew a piétu?e of them
saving the trees. |

Q So, you are the author of Uncle Bruié and Irma?

A That 1s correct. f

Q Where it says by Jean de Centrevillé?

A Jean de.Centreville, that is my penfname.

Q Oh, I see. I notice'that in the 1ﬁtroduction
fo the book under erfaéa, you say;;warning,
errata.- Iﬁ says, all errors in sgélling are
left for a purpose, that a child may learn
from them and if doubtful, see why there 1is an
importance to small things such ag one letter
here, another there, eté. One does not learn
overnight . . . the author. Then you have
warning in a black square . . .;Eld adults may‘
not like this book. You underlined o0ld. What
do you mean by that? !

A Well, there are certain peoplef;hat don't think
that you should tell fairy stofies any
differently than they have begh told 1n the

past, that we should keep eve:&thing exactly
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1 the same, I have got changes.
2 Q What?
‘3 Alh I have got changes in some of them;
4 0 Is that why you put o0ld adults may nét like
5 this book. |
6 A I would say that 1s a good reason, fes.
7 ) For what reason? |
8 A I just said that there are things iﬁ this book
9 that might offend adults. They don{""t like to
10 have old fairy stories changed. ‘
il Q Yes. I notice that there 1s an 1llustration
12 here, 1f I can find it, on page 53L It shows
13 a face and then what appéar to befsome mush-
14 rooms. Isn't that a phallicAsymbél right theref?
15° A That 1sva mushroom. It cou}d be §ailed that,
16 yes. ‘
17 2 It looks very much like a male pénis, doesn't
18 it? ,
19 | A Ir yéu think so.
20 Q Well, how did you draw 1t?
21 A As a mushroom.
22 Q All right, sir. If I could haVé a second to
23 look through this book. Here is a story that
24 you started on page 155 . . . éommentary and

Other Fantastic Thoughts and 1% reads;

1
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They had spent all Aight together, both as one.
The silent night watching them and spreading a
cool breezé over thelir forms as they iay to-
gether wrapped 1n an eternal . . . then you
blot something out. This 1s about King Arthur
. . . rubbed her eyes and her lover, King |
Arthur looked up saying, it has turned into a
large flower. Do you think that i1is fit for
children?

A I think that children learn about love before
adults do.

Q By love you méan sexual encounters?

A - Spiritual love is what a child feeis first and
then later the physical when he grows older.

Q What you are talking about in this first para-
graph 1s physical love, male and female spent
the night together,as one?

A Don't you know that children get together and
don't have a physical thing.

Q Well, I am asking you what you ihtended by this

first paragraph?

A I am trying to'show that physical love, if it ig-

properly presented with spiritual love is
perfectly all right to a child{

Q ind what you meant by the first paragraph that
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a male and female spent the night?

A That is what I meant.

Q That a male and female spent the higﬁt togethen
and had intercourse?

A If I implied this, I see nothing wrohg with it.

Q I an Just asking you if that 1s what you meant,A

wasn't 1t?
A Of course.

MR. BARRICK: I have nothing further.

MR. WOOD: I have nothing further,;Yohr Honor.
THE WITNESS STANDS ASIDEl

WILLIAM D. BUXTON, a witness called by and on
behalf of the Defendant, being first dﬁly sworn,'was
examined and testified as follows:
DIRECT EXAMINATIdN
BY MR. STONE:

Q -Sir, would you state your name to the Jury,

please?
A My name 1s William Dimmock Buxton.
2 What 1s your occupation, Dr. Buxton?

A I am a psychiatrist.

Q WVhere are you currently employéd?

A University of Virginia Medical School and
Hbspital.
Q How long have you been employgd'there?
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ant of Susan Malcolm ' L Date . Septembér 19, 1979

- I'm Detective Robinson, Charlottesvilie Police Department.. On September 19. 1979,

I'm investigating a sex offense involving Mrs. Malcolm's daychter,” Mrs, Malcolm will-

give me a verbal -statement on this tape recorder. B A S

"Jennifer is six.  This afternoon at 4:20, Middleton Freeman came to visit me at

my eﬁployer's, which is 22 Elliewood. He had shown me pictures of my daughter posing

aude 1in his house. He told me that he had shown the pictures to an author ‘about publish-

ine hic “ook jpn reference to sellinz his book in trade for the pictures. T told Mr,

freeman that I did not approve of what he did or whom he had shown the pictures to, and,

positicn, he could not eive me the pictures, but that he would sell them to me and I

told him that at that time, I did not want the pictures or want to have them shown to

anpyone else. 1 told Mr. Freeman that at no time did Jennifer have permission to.go in

t ail.'

owed i

=

How old is Jennifer? Jennifer is six. Thank you very much.

I, Susan Malcéim, 510 15th Streec, Apartment 3,. Charlottesville, gave this statement

-

voluntarily in regard to Jennifer. : .

have read this statement and certiify by signature that It is true and

o It

(Signacure)

to the best of my kxnowladge and beliaf.

WITNESS TO SIGNATURE:
é*ﬁ.o‘ /\A-’f:l -
A=
) \ L W I
written in longhané ox to whom dictatad and tvved ' B .
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ésked'why he had my daughter in his house to begin with. He told me that in his financial

H
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1
4
i
'i
!
i
i
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’\Tolh ﬁil'.—lcjt“‘an "f'r;;g'an /

O ' Je=F . - ' of the c:aa’flottesviile

ce De2partment.

YOUR RIGETS .

re we ask vou any'questions; youa must understand your ricghts.

. You have the right to remain silent.

. Anything you say czn and will be used agezinst YOu in courti

;v~Ybu have the'right»to talk with 2 lawyer for advice before|we ask yoh~any
guestions 2nd to have your lawyer with you during the questioning if you
desire. . | |

you do not -have a lawyer and cannot zfford one, then one will be ap-

I*h

.
i

inted for you,before eny guestioning if you desire.

nJ
o

IZ you decide to answer QuesthﬁS now without z lawyer present, you

have the right to stop answerln cuestions zt ;ny tlme or; until after

vou hzve consulted a lawyer.

WAIVER OF RIGHTS

ou understand each of these rights I have explained to you? nggg

ng these rights in mind, do you wish to talk to us now? ./
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Police Department

PLAINTIFF'S Charlottesv111e Va.
r .

Exmm%g | .. pate:_ T-/9-79

. '- - ' Time: !'/.'67 M

- ] .
, Toha m,‘JJeHz,n [-ecemay ., mow make the following voluntary

'statement to @,‘Fﬁ @,\pﬂg  __and ﬂé’%’/,(/ﬁ /ea-g‘ww»d\

who have 1dent1f1ed thenyselves to me as ofncers 0f the Charlottesv1lle |

Police Depar tmer.t. There have been no threats nor promise of reward

: T In p)c"’&f&
to induce me to make this statement 1n connectlon with QFK57 F '5

Q. What is the extent of your educatlon : MALcomB

. 2% # Qzﬁé;g,...._.ﬁ@a..%zzzme—%dﬂaf% oﬁ;-«-uf

A
Q. Can you read and write:
A |

W_Wmﬂéwmﬂo{a
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