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COl\DIONW"E.A.LTH OF VIRGINIA 

CITY OF CIIARLOTTES'/ILLE, to-wit: 

IN THE CIRCUIT COURT OF SAID CITY, ..... ~~~~:1~?.~. . . . . . . . . . . . . . . TERM, 19 7.9 

The Grand Jurors of the Commonwealth of Virginia in and for the Lody of the City 

of Charlottesville and now attending the Circuit Court of said City; upon their oath present 
, 

that ........ ~<?~!: .1:1~~~~7~?.r: .1:':!=.~1:1'::1 ............................... , on or about 

.. yµ,l,Y. J.? .......... , 19 .~~ ., in said City, did feloniously produce ~make 
sexually explicit visual material which has as a subject a person 

less than eighteen years of age, in violation of Virginia Code 

v\~ § 18 • 2- 3 7 4 • 1 , E 2 

(\tf'i,c~ 

~v- Ji~ 
..... ...._"") 

"4 

against the peace and dignity of the Commonwealth. 

Indictment found on the evidence of R.O. Jones 

witnesses sworn in open Court and sent to the Grand Jury to give evidence . 

...... ~ . .r .. lf .. ~ .... 
Attorney for the Commonwealth 

A true hill 

... ~ .. - // /" .., , "'.' !/~ /./ //7·_,-__,; '"'.' '/ 
/~·// (./· //,// ·/// •/ " /,, -~ I///(/.-' I/' 

"1 .;•~·:'~1r(1 /, / I./,,.;~·! / '1 / ,:· r ,,,.. ·"' / .. ,,, .. / _,c ....... /-' _ ... .(. ·~ ....... -........... _(. . .::.... ~ .. -; . . !. ~ .. 
Foreman l 
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MOTION TO 
DISMISS 
Case ffa 79-JS-'f 

Now comes the defendant herein, by counsel, and moves 

that the Court dismiss the indictment against him on the 

following grounds, to-wit: 

(1) The indictment in this case charges a violation 

of Virginia Code §18.2-374:1, B2; 

(2) That said·cited portion of said Section of the 

Virginia Code is so vague as to form no adequate standard 

of certainty by which to ascertain guilt; 

{3) That §18. 2-374 _is not reasonably restricted to the 

alleged offenses for which it is said to deal; 

(4) That §18.2-374 by its terminology purports· to 

make criminal certain acts which are patently not criminal; 

That because of the above defects, the cited Virginia. 

Code Section is in violation of the 1st and 14th Amendments 

to the Constitution of the United States and the Due Process 

Clause of the Constitution of Vir.ginia and is therefore void. 

JOHN MIDDLETON FREEMAN 

By: 

R. LECKY STONE, JR. 
Fred G. Wood, Jr. & Associate 
Suite 2, 100 Court Square 
P.O. Box 97 
Charlottesville, VA 22902 

2 



CERTIFICATE. 

I hereby certify that a true copy of the above Motion 
:'f'< 

was mailed on /S-- day of September 1980 to Richard H. 

Barrick, Es.quire, Commonwealth's Attorney for the City of 

Charlottesville, City Hall, Charlottesville, Virginia 22901. 

r' I- , ~ , . ,· " 
f'!lED ,'.~Jj' . I.-::?-. I ~ .. ~~j 
c.;RL E.. h.ii'li•;f\ii.,.;,·1, -..._::...1-. .. ,. 

-·. 3· 



VIRGINIA:- AT A CIRCUIT COURT OF THE CITY 

OF CHARLOTTESVILLE, O~ THE LAW SIDE THEREOF, HELD ON THURSDAY~ 

OCTOBER 16TH, 1980. 

Present:- Honorable HERBE'~T A. PICKFORD, 
Judge 

CO~DNWEALTH OF VIRGINIA Plaintiff 

v. 

JOHN MIDDLETON FREEMAN 
Date of Birth: 8/14/19 

Indictment No. 79-154-1 - Produce and make 
sexually explicit 
material 

Defendant 

On this the 16th day of October, 1980, 

came the Commonwealth of Virginia by her Attorney and the defendant, 

John Middleton Freeman, appeared in court in obedience to his recogni­

zcn ce; likewise appeared Fred G. Wood, Jr., and R. Lecky Stone, Jr., 
I 

his attorneys heretofore appointed as such to represent the defendant 

in the prosecution of this case. 

Thereupon, counsel for the defendant 

moved the Court to strike as evidence, the statment made by defendant 

to the police and to suppress as evidence the photographs of the minor 

child in this case. 

And the Court, having fully heard the 

evidence and argument of counsel, doth deny said motions, to which 
I 

ruling of the Court defendant's exception is noted. 

Thereupon, counsel for the defendant 

moved the Court to dismiss the indictment against the defendant, which 

motion the Court takes under advisement and orders this case continued 

until further order.· 

At each and every stage of this hearing 
' 

the defendant, John Middleton Freeman, had been personally present and 

is abov~ named atto~neys w~re likewise personally present and capably 

represere ed the defendant. 



And the defendant was permitted to depart 

with ~am~ 1 ~ond in full force and effect until further order of the Court. 

********** 
S/ 

C.. ~,Clerk 

.5 

HERBERT A. PICKFORD, Judge 

L-c .G.47 
C? ·,~:J..l. 



VIRGINIA:- AT A CIRCUIT COURT OF THE CITY 

OF CHARLOTTESVILLE, ON THE LAW SIDE THEREOF, HELD ON WEDNESDAY, 

OCTOBE~ 22ND, 1980. 

Present:- Honorable HE-g_BE~T A. PICKFORD, 
Judge 

COMMJNW"EALTH OF VIRGINIA Plaintiff 

v. 

JOHN MIDDLETON FREEMAN 
Date of Birth: 8/14/19 

Indictment No. 79-154-1 - Produce and make 
sexually explictt 
material 

Def end ant 

The Court having·fully considered of 

the evidence and argument of counsel, doth deny defendant's motion 

to dismiss heard· October 16, 1980 .. 

·Defendant's exception to such ruling 

is noted. 

I • ********** . ! 

S/ HERBERT A. PICK!ORD,. Judge 
I ·. 

A Copy Teste. · 
1 .-

,pa..-J) ('.~,Clerk l.o.<3_ lf? 

?. 'f4L/ 
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HF.rHJERT A. P1CKFORO • .JUDGE 

• ···~t rY ·..:·o•JF--'TH(")USE 

.::tt!'I. 1:... •uc.;t. ··;rkt::l:.'.r 

, 
( 

SIXTEENTH JUDICIAL CIRCUIT 

,, 
O.i.v1p F. _BER"IV . .Juoce 

M.\OISON. v1n-:;.1r..1A. 
i . 

VAN( r M. Fr•v . .Juc;.-:.c 
Oi.l::A:•uJE. VIR(";1,..., 4r. 

l.OU1SA. VIRL&INfA 

CIRCUIT COURTS or THE CITY OF" C:HARl .. O":"TES\111...LE ANO THE CC>UMTIES OF 

Al.BEMA~I..£. CULPFPE"R. F"L.UVANN-". ORF.ENE. CCOCHLAND. l.OIJISA, M~.~ISON ,;,N:.. OR4.NGC 

Ric 11:-u~d fl. n:11•r'"t ck; fi:~1CJ. 
ClL,\' !!all 

October 

Cl1~!'lot tcsville, Virg:inla 22901 

R. Lecky Stone, Esq. 
P. 0. Box 97 
Charlottesville, Virginia 22902 

")") 

'· l , 

Re: Commonweal th v. John Middleton Ji'ref:mt'ln 

Gentlemen: 

The two cases cited by the defendant in support or his motion 
to dismiss, Butler v. Michigan, 352 US 380 (1956) and Goldstein v. 
CcimmOll\vC':l.1 th, :-'00 V~. :15 ( 19')8), both turn nn l:h0 fuf!t t:h,1 t a statute 
;11·:·t;CCt-;~ti7T~G-t~u1·L:l.i 11:·<..1 lil><. .. •r·tJc:~> or· ~d11J ls l>y 1n·ovi cl1111.~ "a standard 
of .. i uu~-:ing obscenity dependent upon the u·nd'eslrablt:) effect the offen­
sive material may have upon youth," (Goldstein at page 29). Such 
a standard was held to be unconstitutional in both cases. 

The criteria of Virginia Code §18.2-374.lA(l)·and (2) closely 
rarallel the N~w York stat11te subject of Ginsber~ v. State of New York, 
3CJC1 ti~~ (i29 (J~(,8) in that sale of the :1ll0t~cdly orrcnslvt-~ materl,al 
L; br1rnwLl if .i.\. "(l) prl~donri.nantly :JPf't.:.'al~> to tile pru1·1ent, shameful 
or !!torbid interests of minors, and (ii} iz patently offensive to pre­
vailinc standards in the adult community as a whole with respect to 
~·:hat is suitable material for minors." 

'T'lt<~ t.liird rr>it:c"r·ion a:·; :-;c·1: forth in §18.;'-i711.1A(1) cnnt;:i.i.ns 
1q·,··· L:,·.1.y t.111· I :1111~u:1.1·:t~ :1ppr·nv1_.d ti.v Ll11.· lltt i Li·d ::t.:11,1.·~: ::upr·1·111i~ CourL 
111 ~ .. 1.i l !~1· v. Cali1'01·1da, 93 ~ .. ct. 2G07 ,(.1973) :.iL pac;c ?Gl5. It is. 
not~dthat §18.2-374.lA(l) and (2) also appear to conform sufficient.ly 
with the M5.JJ.R~ ~a~e's-requirement. 

The statutes ~n Butler arid Goldstein sought to curb the sale 
to the r:eneral public of materia1s cons.i.dered obscene to minors. 
n1nsber~, involved a statute curtailing sales to minors of materials 
...i i.tdi~ed obscene under l ts crJ tcria. The instant case involves a statute, 
§15.2-3711.18(2), ·which prohibits production of materials judged obscene 
under its critcri.:i., if such materials utilize or have as. a subject a 
minor. The import or this statute :ls to· forbid the uGe of a minor 

7 

\ 



( 

Commonwealth v. John Middleton Freeman 
. Far-e 'l'wo 
Oct,ober 22, 1980 

I 

:in Lile pr•odw:·t i.on of m;i,ter:lnl~> .Judf~<.:d (Jb~;ccnc under it::; r.rlterla, 
wt1lch J.s dif rt.' rent Crom llarr.iilg the :.:;ale to Lhe e;ener·al ·public of 
any material judged obscene for minors. The statute in question is 
held to be neither unconstitutionally v~gue nor overbroad. 

The defendant's motion to dismi3s iD denied. 

II/\r:;J:r 

8. 



MOTION IN LIMINE 
Case 1~79-154 

Comes now the defendant, John Middleton Freeman, by 

counsel, and moves the Court to prohibit the Conunonwealth ·from 

presenting any evidence, except in rebuttal, at the trial of 

this matter regarding any fondling or other sexual activity 

between the defendant and any child on the following grounds: 

(1) That such evidence would be irrelevant for the issue 

of guilt or innocence for the offense charged; 

(2) That such evidence would be highly inflammatory to 

a jury and therefore prejudicial to the defendant; and, 

(3) That such evidence would place the defendant in the 

position of having to defend against allegations of other 

crimes which he is not now prepared to defend. 

RESPECTFULLY MOVED 

R. LECKY STO!'IB, JR. 
Fred G. Wood, Jr. & Associate 
Suite 2, 100 Court Square 
P.O. Box 97 
Charlottesville, VA 22902 

CERTIFICATE 

I hereby certify that a true copy of the foregoing Motion 

was delivered to Richard H. Barrick, Esquire, Commonwealth's 

·Attorney for the City 

ville, Virginia this 

•'.'-
I •·. j 

.:·~:·:;!:.__.' ... ± ...... . 
····:;- ... 
" I,·- 1., "' • 

-~ . .~ . · .... 

of Charlottesville, City Hall, Charlottes-

3'/ cl!:day of October 1980. 

~ . 

. ~~~ 



\ 
The defendant is charged with the crime of produci~g or 

making sexually explicit visual material which has as a subject 

a person less than 18 years of age. The Commonwealth must prove 

beyond a reasonable doubt each of the following elements of that 

crime: 

(1) That the defendant took a photograph of Jennifer 

Lee Malcolm, a person under the age of 18; 

(2) That the photograph depicits .nudity; 

(3) That the photograph appeals to the prurient interest 

of children as determined by the experience of children 

in the contemporary community; 

(4) That the photograph affronts contemporary standards 

of adults as to what is suitable matter for children; and 

(5) That the photograph lacks serious literary, artistic, 

political and scientific value for children. 

If you find from th.e ev.idence that the Commonweal th has proven 

beyond a reasona~ble doubt each of the above elements of the offense, 

then you shall find the defendant guilty and fix his punishment at: 

(1) A term of imprisonment of not less than one (1) nor 

more than five (5) years; or 

(2) Confinement in jail for not more than 12 months; or 

(3) A fine of not. more than $1,000.00; or 

(4) Confinement in jail for not more than twelve (12) months 

and a fine of net more than $1,000.00. 

If you find the Commonwealth has failed to prove any of the 

above elements of the offense beyond a reasonable doubt1 then you 

1-0 J 

shall find the defendant not guilty. 



[ 
Evidence of the defendant's statements to Sgt. ~. O. Jones 

which shows, or tends to show, that -he may have coir.rni tted other 

crimes may not be_ considered by the jury as evidence that he did 
' 

the acts for which he is on trial~: but may be considered by the 

jury as bearing on the issue of whether the defendant had intent, 

motive, plan or design to commit the offense for which he is being 

tried. 

1_1. ] 



VIRGINIA:- AT A CIRCUIT COURT OF THE CITY 

OF CHARLOTTESVILLE, ON THE l.AW SIDE THEREOF, HELD ON MOND~Y; 

JANUARY 12TH, 1981. 

COM!vfONWEALTH OF VIRGINIA 

v. 

JOHN MIDDLETON FREEMAN 
Date of Birth: 8/14/19 

. 

Present:- Honorable HERBERT A. PICKFORD, 
Judge 

Plaintiff 

Indictment No. 79-154-1 - Make. or produce 
sexually explicit material 
with subject unde·r 18 years 
of age 

Defendant 

On this the 12th day of January, 1981, 

came the Commonwealth of Virginia by her Attorney and the defendant, 

John Middleton Freeman, appeared in court in obedience to his recogni­

zance; likewise appeared Fred G. Wood, Jr., and R. Lecky Stone, Jr., 

his attorneys heretofore appointed as such to represent the ,defendant 

in the prosecution of this case. 

Thereupon, Alan C. Rasmussen, Probation 

Officer of this Court to whom this case had been referred ori 

November 13, 1980 for investigation, appeared in open court with 

a written report, which report he presented to the Court in open 

court in the presence o'f the defendant who was fully advised of the 

contents of the report and a copy of said report having p rev.iously 

been delivered to counsel for accused. 

Thereupon the defendant and his counsel 

were given the right to cross.;.examine the Probation Officer as to any 

matter ·contained in the said report and to present any additional 

facts bearing upon the matter as they desired to present. The report 

of the Probation Officer is hereby filed as a part of the record in 

this case. i2 



r -

Whereupon the Court taking into ;·con­

sideration all of the evidence in the case, the report of the Probation 

Officer and such additional facts as were presented by the defendant, 

and it being demanded of the defendant if anything for himself he had 

or knew to say why judgment should not be pronounced against him, 

according to law, and nothing being offered or alleged in delay of 

judgment, pursuant to the verdict of the jury returned November 13, 1980, 

the Court sentences the defendant to confinement in the penitentiary 

for a term of two (2) years. 

And the defendant was advised by the 
I . 

Court of his right of appeal to the Supreme Court of Virginia within 

30 days from this date and of his right to proceed in forrna pauperis 

and to have the assistance of court appointed counsel. 

And the Court doth appoint Fred G. 

Wood, Jr., and R. Lecky Stone, Jr., competent attorneys at law, to 

represent the defendant· in perfecting an appeal. 

And the defendant having orally 

noted his intention. to appeal this case, on motion of counsel for 

the defendant, the Court doth suspend execution of said 2 year 

sentence on the condition that.the defendant execute an appeal bond 

in the amount of $5,000 .. 00 cash or $10,000.00 property. 

On motion of counsel for the: defendant, 

it is ordered that the transcript of the proceedings in this case is 

made part of record. 

At each and every stage of the trial 

of this case the defendant, John Middleton Freeman, had been personally 

present and his above-named attorneys were likewise .. persona~ly present 

and capably represented the defendant. 



'. 

It is ordered that the Commonwealth 

recover a·nd have judgment against the defendant for its costs in this 

behalf expended. 

And the defendant having executed an 

appeal bond, execution of the 2 year sentence is suspended until said 

' appeal is perfected, and if perfected,unti1 such time as this case 

is ruled upon by the Supreme Court. 

And the defendant was permi~ted to 

depart until further order of the Court under the conditions of said 

app~ai" bond . 

I ********** ) . I 

I S/ HERBERT A. PICKFORD, Judge 
A Copy Tes~'e: -

?~ C. ~,Clerk t....-<i.<3. y 7 
C?· );J. 'f; 

. ' 

14 
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1. 

I. ASSIGNMENT OF ERRORS 

The Circuit Court of the City of Charlottesville erred 

in ruling that §18.2-374.1 Code of Virginia (1950) as.amended, 

is constitutional and in therefore refusing to grant peti-

tioner's motion to dismiss the indictment. 

The Circuit Court of the City of Charlottesville erred 

in refusing to grant petitioner's motion in limine and in 
. - I 

thereby permitting irrelevant, inflammatory and prejud{cial 

evidence to be nresented at trial. 

The Circuit Court of the City of Charlottesville erred 

_:;, in permitting the Commonwealth, over objection, to introduce 

at trial expert testimony to prove that the pictures taken 

were "obscene for children." 

The Circuit Court of the City of Charlottesville erred 
~ 

in ruling that the expert witness presented by the Commonwealt 

Commonwealth's evidence. 

The Circuit Cqurt of the City of Charlottesville erred 

in refusing to suppress petitioner's confession. 

15 
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1 VIRGINIA 

2 IN THE CIRCUIT COURT OF THE CITY OF CHARLOTTESVILLE 

3 

4 

5 ~---------------------------------
COf1lMONWEALTH OF VIRGI~HA . . 

6 . OCTOBER . . . 
7 v. . . FILE NO: . . . 

' 
8 JOHN MIDDLETON FREEMAN . . 

DEPENDANT . . 
9 ----------------------------------

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

BEFORE: 

APPEARANCES: 

MOTION 

THE HO~lORABLE HERBE::\T A. PICiCFORD 
Judge of the Ci.rcui t Court 
Charlottesville, Virginia 

Richard H. Barrick, Esquire 
Commonwealth Attorney 
Charlottesville, Virginia 
Assisted by: 
Charles Blaha, Law Student 

Fred G. Wood, Jr., Esquire 
100 Court Square 
Charlottesville, Virginia 

R. Lecky Stone, Jr., Esquire 
100 Court Square 
Charlottesville, Virginia 

16, 1980 

79-154 

24 Elaine H. Helv1n, Court .Repor~er duly sworh. 

25 

ELAINE H. HEL VIN 
COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 

TELEPHONE 1%-~~7(1 



I N D E x ' A 

1 COMMON1r'IEALTH' S 
WITNESSES DIRECT CROSS REDIRECT RECROSS 

2 -
R. o. Jones 3 11 19 

3 
I 
I 

4 
DEFENDANT'S 

5 WITNESSES 
' 
I 

6 John M. Freeman 23 28 

7 

8 t 

EXHIBITS 
9 .' 

Cor1!'-IONWEALTH' S 
10 EXHIBITS DESCRIPTION PAGE -
11 Number 1: Advice or Rights 8 I 

' 12 Number 2: Statement 11 
r 

13 

I 

14 

15 
I 

16 

17 . . 
18 

19 

-
20 

21 

22 

23 

24 

I 
25 1.., 

ELAINE H. HEL VIN I 

COURT REPORTER 
CHARLOTTESVILLE. VIRGii':!.-\ 

TELE!'HONE ~96 -8870 
--- --- ---- - ---- ---



1 

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13· 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: This is the matter of the Common-

wealth of Virginia v. John Middleton Freeman. We 

are here on the Defendant's motion to dismiss, test-

ing the constitutionality of the statute Under which 

the defendant is charged and also on a motion to 

suppress the confession. Do you want to argue any 

on this memoranda or shall I subsequently.read 

Certainly, I am going to do ••• 

MR. WOOD: If it please the Court: 

Honor wants to read 

.ents today of counsel, 

that part of the case defendant. 

suggest that be best•to go 

ahead and put; the regarding the confes-

sion first and t concluding that, possibly 

constitutionality. 

THE 

before we proceed, 

I would introduce to e Court, Mr. Charles . . 

the University 

School, and who is lified for 

third year ·practice. With the Court's 

I would like Mr. Blaha to assist me in motions 

I have a certificate from the deputy director 

the Virginia State Bar indicating that Mr. Blaha 

1EfLAINE H. HEL VIN 
COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 

· TELEPHONE 196-~Si:J 

2 

~~~~~~~~~~~~~......__~-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I, 
I• 

defendant signed and that written form contains a 

full description of the right to counsel.. This form 

the defendant signed voluntarily and he als 

on the form that he understoo right 

and hose not to exercise it and I w just 

the great 

evidence, t{le Commonwealth "'. " every statemen~, both oral d written, that the 
-~ 

defendant made, ti~ made it while aware of his rights 

choosing to waive and he also made them 

voluntarily. 

rebuttal, if I may 

respond t Honor? On the Waiver of 

Rights rorm, it say:s, do you unde~tand these rights, 
'-, 

rights and sa forth •. Th~ .. ·gn.~ature by 

Freeman to that and the yes answer i~onsistent 

with his testimony and obviously occurr~d a~ter the 

policeman would not accept his polite request r a 

consultation with a lawyer. 

THE COURT: The Commonwealth has borne its 

burden and I deny the motion. We move on to the 

argument on the motion to dismiss. 

r.m. STONE: Your Honor, if I may, 1 t is a 

rather unusual ·Situation. The defendant is charged 

with production, possession of what is called 

191-AINE H. HEL VIN 
COURT REPORTER 

CHARLOTTESVILLE. Vl'1.Cl="IA 
TELEPHONE 296- 8S~:J 

31 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

i 

sexually explicit photographs of a five year old 

girl and he is charged under § 18.2-374.1; this Code 

section which, to the best of rn.Y knowledge and as 

far as the Commonwealth can find, it has not been 

put to any judicial interpretation at this point. 

However, Your Honor, we claim that this Code 

section is unconstitutional in the memorandtL~ sub-

mitted to the Court citing various cases,i we submit 

that the most in point cases are Butler v. M1ch1p:an, 

352 U.S. 380 (1956) and Goldstein v. Gormnonwealth, 

200 Va. 25, 29 (1958) which cites Butler. Both 

of which have to do with very specific points in 

this statute. If! may, Your Honor, the statute 

prohibits the production or the possession or 

distribution, etc. of' sexually explicit Visual 

material involving children which is obscene for 

children. The definition of obscene for :children, 

quoting the statute is: 

l. Considered. as a whole, it appeals to the 

prurient intere:Jt of children as determined by the 

experience of children in the contemporary. community~ 

2. It affronts contemporary standards of adults as 

to what is suitable matter for children. , 

3. Considered as a whole, it lacks serious literary, 

artistic, political and scientific value.for childre1. 

0~LAINE H. HELVIN 
4~\J COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 

TELEPHONE 296-S87.:> 
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3 

4 

5 

6 
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8 

9 

10 

11 

12 

13 
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15 

16 

17 
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19 

20 

21 

22 

23 

24 

25 

,, 

Now, Your Honor, this language has been taken 

from statutes which have been proved prohibiting the 

sale to children or material which is obscene for 

children. We have no objection to that kind of 

statute. The problem that we point out in this 

statute is the same problem that the courts faced 

in both Butler and Goldstein. It is that this 

statute does not deal with distribution to children 

of any material. It deals with possession and pro-

duction or pictures involving children which are 

obscene for children. Butler and Goldstein opinions 

held that both statutes applying the standard of 

what was harmful to ·juveniles, appealing to the 

prurient interest of juveniles, and both ;the United 

States Supreme Court in Butler and the V~rginia 

Supreme Court in Goldstein have said that the prob-

lem with that kind of statute is that it limits the 

adult population to reading only what is fit for 

children, in seeing and possessing only 'what is 

fit for children, and this statute has t~e same 

problem. 

Now, we are not c_lairning that the legislature 

and the General Assembly of Virginia could not have 

set up a statute prohibiting the taking of nude 

pictures of children. The legislature certainly 
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has wide power of authority with regard to what can 

be done to children, with children, or by adults to 

children, but in this case what the General 

Assembly has attempted to do is to limit the adult 

population saying that the adults in.Virginia can 

only have and possess pictures of children which 

are suitable for children. If the statute had 

simply stopped and said, nobody can take any 

se~ually explicit pictures of children, then we 

would have a d1 fferent kind of situation. 

Our arguMent here ia that the Court.should 

view the Butler and Goldstein opinions and try to 

figure out what this statute is designed·to do. 

We claim that it is vague, number one, under law 

in that there is no ~1ay that an adult who is in 

possession of the pictures to determine whether 

those pictures are obscene for children or contain 

ar~istic or scientific value for children. Now, 

the way the section is set up, the Supreme Court 

has said time and time again in Butler af.ld Miller 

and a number of decisions that material which has 

no scientific.or artistic value is not necessarily 

protected by the First Amendment but is an adult 

standard and what this statute does, 1 t says if 1 t 

doesn't have· those values for children and it 1s 
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obscene for children, it is illegal. Now, the 

issue for the Court is whether this statute is 

vague and overbroad. We claim because of the 

definition that has been set up, the statute is 

overbroad in that it take.s away from adu~ts material 

which is not obscene for adults, which should not 

be illegal for an adult to obtain or possess. 

The statute was designed to protect •the 

children who are the subjects of the photographs 

to have been written in terms of taking the pictures 

of the children regardless of whether they were 
' 

obscene to other children. The legislature cer-

tainly could have set up a statute saying nobody 

can take pictures, nude pictures of children period. 

As in essence an extension to contributing to the 

delinquency of a minor code section. Certainly, 

the legislature could have done that, but what they 

have done is that they have said that yo~, as an 

adult, if you intend to take a picture of a child, 

you must figure out whether that picture is obscene 

for children. 

Now, we submit, and the memoranda goes into 

this to some extent, Your Honor, we submit that 

there is no way for an adult to figure out what it 

means. There is no standard set forth in the 
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1 statute as to what aee children, what type of 

2 children, but it is just the experience of children 

3 in the cornrnuni ty. Now, we subni.1 t, if you take a 

.4 picture ••• a nude picture of a child, is it 

5 going to appeal to the prurient interest of a 16 
" 6 year old male or a 10 year old girl or a 3 year old 

7 boy? There is no way that an adult can sit down 

8 and figure out whether this picture has any social 

9 or artistic value for children or whether it is 

10 obscene for children. There is no practical way 

11 of solving that problem short of an adult going out 

12 and polling the child population of Charlottesville. 

13 We estimate that he probably would be immediately 

14 arrested when the parents found out. Certa1·n1y, 

15 . 
16 11 

11 

if someone was going around show~ng pictures • • • 

We can hold adults legally responsible for 

17 h-nowing what the adult sta."ldard is, that is clear 

18 from all of the obscenity cases that I am sure the 

19 Court is familiar with. Certainly you can say you 

20 as an adult are bound to have knowledge of what the 

21 contemporary adult standards are but when you take 

22 an adult and say you have to go figure out what 

23 children consider obscene and what adults consider 

24 obscene for children and whether or not this 

25 material has any socially redeeming value for 
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children. · We submit, that is var;ue, Your Honor, 

and what it does is this statute turns and takes 

from the adult a certain raw material, it can be all 

X-rated material, anything that the State says 1t 

has determined is suitable for adults and not 

s.ui table for children and this statute makes it all. 

illegal by the way it reads. 

But, certainly no one is goin~ to claim that a 

nude picture of a child which would possibly be 

X-rated, if it is 3uitable for adults and if it is 

not obscene for. adults, it is constitutionally 

protected. This could certainly lir.iit and could 

possibly ban the taking of pictures of children in 

that fashion, but it cannot forbid the possession 

of those pictures by adu.lts and 1 t is a very narrow 

point. But, if the Court reads the Butler and 

, Goldstein opinions, I think the Court will find 

it is clear. That is what the courtn are saying, 

that you cannot take adults and say even though this 

material is fine f'or you, since it is obscene for 

children,. there is no evidence of it ever having 

been distributed to children. But, just because 

it is obscene for children, you can't possess it. 

It makes it a felony if you possess it. And the 

Supreme Court in Butler and the Y1rg1nia Supreme 
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1 Court in Goldstein says that you can't do that. If 

2 it is constitutionally protected for adults, it 1s 

3 constitutionally protected and just like, cigarettes, 

4 alcohol and any number of other things, we can 

5 limit the sale to children, we can limit:the involvei-

6 ment of children in many ways in the production or 

7 these pictures, but what this statute does is to 

8 limit possession. 

9 
I 

It doesn't say that it is illegal to produce 

10· these pictures with intent to distribute· them to 

11 children. It doesn't say it is illegal to take 
. . 

12 pictures of children. But, it is illegal to take 

13 sexually explicit pictures of children which are 

14 obscene for children. There is no way for an adult 

15 to figure out what that rnea.~s as a practical matter 

16 or a legal matter and that therefore the: statute 

17 is vague. But the strength of the claim is N'hat 

18 Butler says, that you cannot make the adult popula-

19 tion read, possess only what is fit for children. 

20 Now, I submit on the facts of this case, given 

21 this statute, if the Court were to construe that 

22 statute in such a fashion as to eliminate the 

23 possession • • • then the statute would .be perfectly 

24 fine, right in line with every Commonwealth obscenitfl 
' 

25 statute that would eYer come along. That is fine. 

2SELAINE H. HEL VIN 
· COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 
TELEPHONE 191\. 8870 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 I 

24 

25 

Certainly, the limiting of taking of pictures· of 

children would be fine if it were a standard we 

were able to understand, but this statute makes no 

~xception for parents or anyone else taking any 

pictures and if the Court will look at all the 

statutory background in this statute, sexually 

explicit means anything showing the breasts, the 

buttocks ••• Under this statute, Your Honor, the 

Coppertone ad may well be illegal with a. little 

girl's buttocks shown on a billboard. If it is 

obscene for children then thats the end of' it and 

we claim that this statute is unconstitutional to 

' limit its activities. It is not designed, it is not 

written for this. It is to cure the evils which 

the lef;islature has .attempted to assign, I believe. 

The legislature certainly doesn't want the distri.bu-

tion of nude pictures of children. That is easy 

enough to accomplish and they have taken the language 

of this statute from a similar statute prohibiting 

distribution to children. In fact, there are other 

Virginia statutes about distribution to children. 

This statute was obviously designed to pre,rent the 

taking or the pictures. 

Your Honor, we submit that the best·way to 

res.al ve this problem would be to g1 ve it· a 
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contributing to the delinquency of a minor charge, 

not giving an adult this kind of standard, saying. 

you can take some pictures, you can't take other 

pictures. Now, all of the pictures may be consti-

tutionally protected but we are going to say, you 

can't take them if they are obscene for children. 

·And ·we are not going to apply the Supreme Court's 

obscenity standard which is having socially redeem-

1ng values, we are going to apply a lesser standard, 

socially redeeming values for children and we are 

not going to apply the Supreme Court's obscenity 

standards for adults, but we are going to apply the 

children's standards. And you, as an adult, cannot 

make, possess, sell or distribute in any fashion 

even the negatives of a picture of a child which 

is obscene for children. 

There is nothing in that statute about whether 

it would be obscene for a particular child, whether 

it harms that child in any fashion, or whether 

that child agreed. to see the pictures or know that 

the pictures were taken. I submit, Your Honor, 

that in this statute, the way.it reads, if I went 

out in my back yard and took a picture of my 

neighbor's two year old girl swimming in the 

swimming pool without .any clothes on, it would be 
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illegal under this statute. If I do it with my 

own child, it is illegal under this statute. The 

legislature simply has not limited the statute to 

the evil which it wants to stop. It wants to stop 

the making of child pornography and in so doing, 

they have gone far beyond the pornography standard • 

• They have not got child pornography but they got 

anything which a child would find prurient and I 

sub?!'.1 t, Your Honor is well aware that a i6 year old 
; 

rnale is·going to find a great deal of information 

prurient that may not be prurient at all to an 8 
I 

year old or to a middle-aged man or an e;:tder_ly man 

and under that standard there simply is ho way 

that statute should be applied. 

I 
We are not claiming that what has been charged 

here is not an offense. He could be charged under 

contributing to the delinquency of a minor under 

these facts. He could be charged with ~ossession 

of obscene materials, whether these pictures would 

be obscene under an adult standard is a question 

but he could be charged with the possession of 
I 

obscene material with an intent to distribute. 

There are many other statutes under which this 

activity, the particular activity, that,r~r. Freeman 

is charged with. Many other statutes under which 
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he could be charged but the Cor.imonwealth has 

selected this one and we claim this one simply is 
I 

not appropriate. If we had a bachelor si tuation1, 

where we are talking about an X-rated m.ovie, like. 

the Blue r,agoon or whatever, that involved the 

nudity of children, the State censors have already 
• 

' decided that it is fit for adults but not for 

children. If it is not fit for children and it 

does not have some artistic value for children'. . . 
and it 1~ precisely what Butler says you can't1 do. 

If it is suitable for ad_ults, the adults can have 
' 

it and if adults can posse3s it and it is constitu-

tionally protected under possession, then this 

Court should not find a man guilty of production 

of constitutionally prot·ected material. We d1a1m 
' 

that is what this material is under the statute. 

I ask the Court to read the Butler and Goldstein 

opinions carefully because we submit that is what 

the problem with this statute is, that it is over-
' 
' 

broad and it attempts to make illegal the PfOduction 

and possession of material which is constitutionally 

protected for adults. And, in addition, it is vague 

in that the standard tends to apply for· obscenity 

-for children, it simply is undiscoverable for an 

adult. An adult can try to find out that standard. 
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He can asl{ other adults, maybe he can find out what 
I 

other adults think is suitable. The only way that 

he can discover is to ask the children. 'I submit, 

Your Honor, if a man tried to do that he would be 

arrested core· quickly than the Court coul'.d imagine, 

if he went to one of the schools with naked pictures 

and said, do you children find this obscene, no one 

would put up with this. On that basis, Your Honor, 

we ask the Court to dismiss this charge u.~der this 
I 

statute and declare that this statute is tincon-

stitutional the way it is written. We certainly 

I 
have no objection to letting them show wh~t he 

tried to do, he simply went too far. And in going 

too far, they caught this activity in a tr~p, an 

impermissible trap and we ask that it be dismissed 

on that basis. 

THE COURT: · All right. 

MR. BLAHA: Your Honor, I feel that the Cor.unon-

wealth has argued that as put forth in my brief, 

so I will be very brief here. Insofar as the 

defendant's vagueness argument, I feel that the 

Miller case and the Ginsburg case in combination 

are more than an adequate reply to that. 'tile 

Ginsbur~ case establishes beyond a doubt the State 

power to adjust the definition of obscenity
1 
to fit 
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minors and also the fact that it is not vague. It 
' 

13 not an undiscoverable standard as counsei for the 
' 

defendant has suggested. The Ginsburg court 
I 

specifically h.eld that such standard was not un-
1 

discoverable and was not vague and could ve'ry well 

determine that standard. 
' .I • 

I would submit that most adults were ~t one 

' time children and they were able to adequa~ely 

judge what is or what is not obscene and wnat is 

and what is not suitable for children. And, further~ 
·' I 

more, I. would submit that th13 statute is practic­

ally identical in the remainder of its pro~isions 
I 

to the suggestion in the Miller opinion and I would 
I 

just ask the Court to read the Miller and Ginsburg 

opinions and I feel that those two statute's put 
I 

I 

together will more than adequately be reflected 
I 
J in the statute that we are talking about today. 

I 
Now, insofar as counsel's Butler argument is 

concerned, I feel that there has been a slight 

misreading of Butler here. Butler was de$1gned, 
I 

and Golds.tein too, and they both dealt with statutes 
I ' 

designed to protect juvenile audiences. They were 
I 

designed to prohibit the sale of obscene material 

to anyone that was obscene for children in other 

words , and this is what happened in But le'.r; 
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An adult was arrested for selling material to an 

adult. Now, fundamentally and we feel a crucial 

distinction in this statute is that in this statute 

it is designed to protect juvenile participants, not .. 

Juvenile audiences but juvenile participants. Now, 

this is a very crucial distinction because it makes 

the scope of' the statute much much narrower. In 

Butler the defendant was convicted of selling 

material that did not depict children, this statute 

has an additional requirement that the material 

in question must depict children under 18 years and 

what this does, as I said, it makes the s 1cope of 

the statute much narrower than either the Butler 

or the Goldstein statute. It does not, as counsel 

suggested, prohibit all material that is obscene 

for minors, it prohibits.the sale and distribution 

of 'material obscene for children that depicts 

children. And the Butler court say.s that the evil 

of the statute there was th~t it reduced the adult 

population in the State reading only what was fit 

for children. 

Now, this statute does not have that effect. 

This statute has the effect of merely prohibiting 

one type of material obscene for children, namely. 

that or material that depicts minors. It, unlike 
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I . 
the Sutler statute, unlike the Goldstein statute, 

! 
I 

adults are free to sell, produce and distribute 
l . 

material obscene for children that does not depict 
~ 

children. And furthermore, Your Honor, Ilwould 

call your attention to the extremely stringent 
. i 

'1·n..en rel ad in standard imposed by this statute. tu 
I 

combination with the definitional sectionl it.set~ 
I 

forth some very concrete examples of what, is pro-

hibited in terms of displays and furthermpre, its 
., 

three-pronged standard goes on to set up,, as I said, 

I 

a very stringent standard and under the sratute 

the material has to fail or meet all three prongs 
I 
I 

in order to be held obscene for minors. juch a 

stringent statute is not present in either Butler 

or Goldstein and contrary to what counsel for the 

defense·may have suggested, this .statute roes not 

prohibit simple possession. I 
So, Your Honor, just in brief, I wou~d like 

l 

to stress this difference between protect~on of a 

l juvenile audience and the protection of jµvenile 

participants and there is every reason in' the world 
l . 

to protect juvenile part.icipants and to plvent any 

coersion or undue influence or taking advantage, 

a juvenile can be taken advantage of •. 
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There is also the fact that a minor is in-

capable of fully appreciating the nature and conse-

quence of his or her act. I would submit to the 

Court that this is an even better reason for adults 

to be Judging the appropriateness of what is 

depicted 1n· sexually explicit v1s:tble material 

involving minors. 

Furthermore, as I stated that in the Ginsburg 

opinion, the State does have independent interest 

in the well-being of children and that includes 

the healthy development of children in terms of . 
their attitudes towards sex. And I would think" 

that this statute more than adequately addresses 

that insofar as counsel's argument concerning not 

knowing which child to consider as the child whose 

prurient interests appeal to, I would submit that 

this argument as well as in the Miller ca,se, as 

you know, what is an average adult in the community · 

and the Miller opinion answers that. The Miller --
opinion says that you are not to take the most 

prudish adult or take the most sophisticated but 

take· an average adult. . But, 1 t is not vague under 

the :•Uller opinion and all this statute does is to 

take the Miller opinion and transfer that idea of an 

average person to an average child and I would 
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subr.lit that under Miller and under Ginsbu:rs that 

.is not vague at all • 

Thank you, Your Honor. 

MR. STONE: What I would like to point out to 

the Court is that the Ginsbur5 decision and the 

Miller decision, while not as correct in that this 

statute was derived from statutes approved· by the 

courts in those two decisions, however, they are 

completely opposite decisions. Ginsburg is a case 

of sale to a minor, pure and simple, and the Supreme 

Court said a standard of harmful to·rninors talking 

about sale to minors, is not vague. Your Honor, 

we take the position that is perfectly true of any 

adult who is considering selling something to a 

minor does so at his own risk and certainly the 

legislature can say that you had better be super 

careful if you are going to sell something to a 

minor. However, Your Honor, this statute that we 

are dealing with here does not deal with the sale 

·to minors. It deals with production, possession, 

sales and distribution by adults and now .we are 

talcing the standard saying that you are an adult, 

you are thinking of making this picture qr possess-

.ing this picture, you can't sit there and say, well, 

it is not obscene for adul~s. You have got to sit 
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I 
down and say, possession of this picture by me may 

I be illegal because it is.obscene for someone else, 
I 
j 

regardless of whether I am going to distribute to 
I 
I 

children. It has nothing to do with dist~ibution 
f 

to children. What this statute does is that it 
j 

takes the Ginsbur~ text of harmful for juveniles 
I 
I in a sale in a juvenile context and says not only 
I 

can you not sell to juveniles, you can't 

possess them. 

I even 
I 

I 
I 
I 

That is what we are complaining about. Now, 
r 

obviously this distinction to some extent~ is set 

I up to protect the juvenile participant, but if the 
I 

Court reads the full ·statute, you will fi~nd out that 
! 

it is not specifically for that purpose. 1 In fact, 
' l the statute specifically states ~hat is t:he subject 

I in the photographs looks like they are under 18, 
I 

it is a prima facie proof that they are tbder 18. 
I The statute has nothing to do with the subject. It 
I 
I 

is not designed to protect that child. 
l 

The statute 
I 

doesn't even care if it is a child, as iJng as it 
I 

I 
looks like a child. The statute is designed to 

. f 

·prevent the distribution of child oornography, not . I 
necessarily the production of it but the[ distribu-

tion of it. That is what they are really going 
. I 

for and we claim, Your Honor, that Butler looks 
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I 
at this thing and says, if it is all right: for 

adults, why can't adults have it? Just b~cause it 

is obscene for children, why do you say the adults 
, . I 
can't possess it? ·That is the distinctiorl, Your 

Honor, we admit that· this statute is certJinly 
/ I 

I 

narrower than the statutes that the court Jin Butler 

and Goldstein were considering, certa1nly1the . 

Childrl en. If statutes are limited to pictures of 
I 

it is a nude picture of a child and it is/obscene 

I 
to children which is not spelled out in the . I . 
definitional section, it simply says, appeals to 

I 

the prurient interests of children. You Lee that 

I 
sounds fine if we are talking about sales,, but it 

simply will not apply when you are saying1 an adult. 

You have got to ~o check out the standard! before . _, . I 
you can sell any pictures.. Now, Mr. Blah'a is making 

the point that this statute does not prollbit 

' . . possession, simple possession. Simple possession 
l 

cannot be prohibited, but pr~duction can lbe 

prohibited? That is what we are saying, Your Honor, 

that simple possession is constitutionally protected. I .. 
That the legislature therefore cannot prQhibit 

I 
production, which is what Mr. Freeman isJcharged 

. I . 
with, if possession is protected, so is production. 

That is what the First Amendment is all kbout. 

t:;Q 

--~~~~-++-~~~~~~~~~~~~~~~~~~~~~~~~~~''--~~~~~~~! 
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You can't turn to the producers of the material and 

say, you can't produce it even though it may be 

all right once it is produced and that is the uncon-

stitutionality of the statute. Again, we ask the 

Court to read both our memoranda fully and we think 

the Court will find that Miller sets up an 

obscenity standard for adults. Ginsburg sets up an 

obscenity standard for sale to children arid this 

statute tries to combine the two by saying adults 

cannot possess that material which they could not 

sell to children. If the statute simply says that 

the possession of these materials with intent to 

distribute to children, that would be fine. But 

that is not what it says. It says production, 

possession, sales, distribution,.etc. It has 

nothing to do with distribution to children. The 

statute is really not concerned with the child 

subject. It is concerned with dissemination of 

this kind of material. We simply claim that the 

legislature has gone overboard and what they should 

have said was child pornography and if anything 

is obscene involving children, which is obscene 

for children is illegal and certainly there is a 

broad gap between what is obscene for adults and 

what is obscene for children and we submit that for 
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52 
1 a factual matter that is where these pictures fall, 

2 in between, and they have been scooped up in this 

3 overbroad net of the statute and we submit it is 

4 unconstitutional on that basis which brought this 

5 charge, if properly construed and limited the 

statute woui"d be fine, but it cannot go outside and 

7 state illegal constitutional activities. We ask 

8 you to dismiss on that basis. Thank you •. 

9 THE COURT: All right. ! will read your 

10 memoranda and advise you of my decisions. 

11 very good arguments, memoranda good. 

12 1 right; I certify for the record t t the 

13 

14 his attorneys. 

15 NOTE: upon, the Court stood 

16 adjourned. 

17 

18 

19 

20 

21 

22 

24 

25 
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2 I 

I I 

THE COURT: The Common\'tealth of Virginia v. 

John Middleton Freeman. We have a motion In Limine. 

Do you wish to address that Mr. Wood or Mr. Stone? 

MR. STONE: Your Honor, I will address it. 

As Your Honor may recall, this case invol~es a con-

fession. There is a wri.tten confession and in 

addition there were statements made to th~ two 

police officers involved. Detective Jones testified 

at the suppression hearing a matter of just weeks 

ago and among the statements that were giyen to 

the police officers at that time were· that these 

pictures of the little girl were taken and on other 

occasions there had been fondling or some various 

other physical sexual contact between the defendant 

and the little Malcolm girl and another little girl. 

And, Your Honor, the defendant is charged with 

manufacture and possession of the picture.s and we 

do not challenge that the pictures were taken by 

the defendant. We do, however, challenge the 

reasons for which they were taken and we would ask 

that any statements or other evidence with regard 

to the fondling or any other touching or sexual 

activity betwee-n the defendant and these children 

. be excluded on the basis that it would be inflamma-

tory to the jury and would put the defendant in the 
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1 position of possibly being sentenced for that crime 

2 as well as for the crime that he is charged with. 

3 That is our main contention, Your Honor, that 

4 this is not an element of the events here. It is 

5 a completely different offense that we are coming 

6 across, into the felony of fondling in the statute 

7 or one of the •.• with regard to minors and we 

8 would ask that any evidence with regard to this 

9 fondling or this sexual contact be excluded on that 

10 basis because we feel that the jury would certainly 

11 be inflammed by it and would give undue weight to 

12. it . 
. . 

13 The defendant is not prepared to defend,those 
... 

14 charges which are separate events and because we 

15 are not in a situation where the, taking o.f the 

16 pictures as far as the conf~ssion is being challenged. 

17 They do not .set forth any scheme or plan. There is 

18 no relevancy to them whatsoever with regard to 

19 this charge. We ask that they be excluded on that 

20 basis. 

21 MR. BARRICK: Your Honor, before I reply to 

. 22 Mr. Stone, Your Honor may want to be aware of more 

23 specifically what is being identified by the 

24 defendant as evidence which they want excluded In 

25 Limine. I think that Mr. Freeman's statement of 
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1 September 19, 1979 has been introduced at t
1

he pre-
1 
I 

trial record and is a part of the record. iNow, I 
I' 

don't know whether there is anything in that state-
1 

ment which the defendant objects to or notJ 
t 

MR. STONE: Your Hon_or, if I may, thefe are 
I 
! 

indeed portions of this statement which we/would 

prefer to have excluded. 

MR. BARRICK: i Would you mind telling me what 
I' 

you are referring to? 

MR. STONE: Midway down the first pag:e, I 
I 

read what they had written after that: They both 
I' 

hugged and kissed me and climbed in my lap and· 
! 

numerous times afterwards they climbed in 1my lap 
• I' 

I 
I 

and ·loved to excite me. And from there, I don't 
! 

any need to have anything from there I' all the see on 
1' 

way through except for that paragraph. I 
I 

MR. BARRICK: Right. I 
I 
I' 

MR. STONE: Even in the statement 1 t
1

: shows a 

gap of several months. (. 
,, 

I 

I 

MR. BARRICK: Now, Your Honor, I believe, 
.I 
JI 

also with the file is an exhibit at the first trial 
I 

I 
which is a copy or perhaps the original 9f notes 

I 
i made by Sergeant Jones on the same night 
1
, that he 
I 

interviewed Mr. Freeman. I I guess you haye the 

originals there, Mr. Stone? 
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MR. STONE: Yes. 
I 

MR. BARRICK: And I am sure the defe~dant's 
lj 

. motion is objected to or is directed to the better 

portion of these notes? 
i: 

MR. STONE: Yes, Your Honor, and any[testimony 

by those officers with regard to those 
I . 

st~tements. 
I 

MR. BARRICK: Are you just referringf to those 
' 

notes inclusively? Your motion is i to directed 
I 

' ever~,'thing in these notes? 
! 

MR. STONE: Yes, it would be 
. I 

directed to any 
I 

i reference by these police officers even either 
! 

i through their notes or the signed confess~on or 
I 

jl 

their oral testimony with regard to those( particular 

·items. I 
j 

MR. BARRICK: What I propos~ to do, ~f the 
I 

subject of this note is admissible, wouldl be 
I 
I 
I 

probably to introduce it as a.past recoll~ction 
I 

recorded through Officer Jones·. ·Now, Offri. cer 
I 

Robertson was also present during this initerview 
I 

! 
and he likewise made some notes. I don' tj know 

whether you all have seen them. or.not? 90 you 
I 

i 

i 
have a copy of them? 

MR. STOr--i"E: Ye_s, we do. 

MR. BARRICK: However, Your Honor, he is re-
l 
I 

covering from open heart surgery and I don't expect 
I 
I 
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him to be available as a witness. Even if he were, 

I think his notes would be essentially a duplication 

of Officer Jones's notes. 

There is one further fact that I am aware of, 

that is not in Officer Jones' s notes, that I ·am sure 

that this motion is directed to,, and it is my 

recollection that Officer Jones will testify that 

after he had interviewed Mr. Freeman and was taking 

Mr. Freeman to the magistrate's office, Mr. Freeman 

made the statement to him ••• I am just paraphras-

ing it, that he was glad that this had all come out 

into the open or that he had been arrested, I 

really don't recall because it wouldn't have been 

too long before he would have been trying to have 

intercourse with the girls •••. very generally, 

something like that. I am just drawing from my 

memory of what Officer Jones told me, something to 

that effect, very generally, Your Honor. 

MR. STONE: Your Honor, our objection would be 

to any evidence whatsoever with regard to other 

contacts with these girls. It is not an element 

of the offense and it certainly would be prejudicial. 

MR. BARRICK: Well, what I was trying to do, 

Mr. Stone, I was trying to give the Judge all of 

the a summary of all of the testimonial 
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evidence as I understood it which your motion was 

directed to. 

Your Honor, our position is that this evidence 

is relevant. The offense requires the Commonwealth 

to prove that the sexually explicit visual material 

considered as a whole lacks serious literary, 

artistic or scientific value for children. In the 

defendant's written statement of September 19th, 

he makes reference to the fact that he is an artist 

and a writer of children's books and in the notes 

made by Detective Jones, there is one reference 

to the fact that his subject, Jennifer, wanted to 

be a model and it seems to me that through that 

evidence and through the defendant's statement 

which he has no objection to, he.is portraying or 

attempting to portray to the jury the relationship 

of artist and model, or photographer and model. 

And, therefore, the question of his intent in 

taking these pictures becomes a relevant issue. 

Furthermore, although the Commonwealth is not 

required to prove motive, motive is a relevant 

factor for the jury's consideration and it seems 

perfectly clear to me from this evidence which the 

defendant objects to that his intent with Jennifer 

was not that of photographer or artist and model, 
A~ 
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8 

but that he had a sexual interest in this girl and 

his motives in connection with taking these pictures 

were prurient, were lascivious, were sexual, and 

that therefore this evidence does become relevant 

and, if it is relevant, then it is not prejudicial 

to the defendant. 

The third point raised by the defendant that 

he would have to defend against these charges can 

be adequately cured by a cautionary instruction 

which this Court frequently given, that evidence 

of other crimes is not to be considered by the 

jury to determine his guilt or innocence of the 

· crime for which he is on trial but may be considered 

by them in proof of intent or motive of the 

defendant. 

MR. STONE: Your Honor, we take the position 

that this material would only be relevant in the 

same way that proving a man is a sloppy driver by 

nature would be relevant with regard to a reckless 

driving charge. Mr. Barrick's sole purpose here 

is to show by specific acts in the past that this 

man had a specific intent when he committed that 

with which he is charged. We urge the Court to 

rule that simply is not permissible. Regardless of 

that, however, Mr. Barrick is claiming this 
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1 evidence may be relevant for rebuttal purposes 

2 should the defendant claim a particular intent. 

3 We have stated in the motion, Your Honor, that our 

- 4 objection at this point is only to the presentation 

5 of the evidence not with regard to the presentation 

6 of that evidence for rebuttal purposes. 

7 I believe that the motion states except for 

8. the purposes of rebuttal. We agree should the 

9 defendant take the stand and argue that he had a 

10 ·specific intent in taking these pictures that Mr. 

11 Barrick at that point be able to show another 

12 intent by showing the relationship with these 

13 children. However, there is no need to go into 

14 specific acts in the past of events of another 

15 charge and, Your Honor, we simply believe that a 

16 ' ; 
precautionary instruction here would not prove 

17 worthwhile. Certainly, they could consider it for 

18 the purposes of intent but I believe the Court in 

19 its discretion would certainly realize that the 

20 jury would consider it for far more than that~ 

21 And in terms of punishment they would punish 

22 this individual should they find him guilty ••• 

23 far more than for taking the pictures. We feel that 

24 is the prejudice to this defendant by introducing 

25 evidence of specific acts in the past with regard 
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to these particular children •. 

There is a real danger here that he may not be 

convicted because of that evidence but he certainly 

would be sentenced on that evidence and we think a 

precautionary instruction on that basis would not 

persuade the jury otherwise. We do feel that for 

rebuttal purposes, Mr. Barrick is entitled to go 

into this man's relationship with these children 

as far as possible sexual urges and that sort of 

thing. But, specific incidents are· what we are 

concerned about, Your Honor, and we feel that there 

is no need to unduly inflame the jury, certainly 

for information and evidence that is not relevant 

except for rebutta·l purposes and even at that point 

of rebuttai that information would still be 

extremely prejudicial and not necessarily relevant. 

We would reserve our objection to it at that stage 

depending upon the method by which the evidence is 

presented. 

THE COURT: Do you take the position then t.hat 

this in no way has anything to do with motive or 

general scheme in relationship with these girls? 

MR. STONE: Your Honor, we take the position 

that it is not • . . it is months earlier. It is a 

completely different kind of act. Any fondling or 
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sexual contact with these girls is certain~y not 
. I 

the same kind of .thing as taking pictures ~f them 
I 

and the Court is aware that-the pictures were 
1: 

r ultimately, according to the Commonwealth,.11given to 
" I 

the mother of the children and there is no!' evidence 
: 
,, 
I 

presented or will be presented, I submit, jthat the 
t 
I' pictures were ever given to the children. I 

:1 

We submit that is a completely differient kind 
r 

of relationship and Mr. Barrick would lik~ to 
I' 
1: 

introduce these previous • • . evidence of these 
I 

I' 

previous sexual contacts for the purposes! of 
i 
I proving intent here. However, this is no
1
't a 

situation where we have got a motive or s)ome sort 
I 

[I 

of scheme. It simply does not exist in ~his situa..,. 
! 
r 

tion and if Mr. Barrick introduces that evidence 
I 
11 

! 

he is not going to be.able to prove that1there is a 
I' 

scheme, only to prove that there were pr~vious 
,, 
I . I . 

contacts and thereby possibly raise an inference in 
. I 

I 
the minds of the_jurors that there is a !scheme. 

• j 

I 

Again, that is rebuttal evidence, ~our Honor, 
i· 

and we would submit that it certainly should not 
r 
!' 

be introduced except with regard to reb~ttal and 

even then, the specific incidents do 

completely different kinds of acts. 
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1 where the victim was asked what was the 

2 to a certain place 

3 or and that was 

4 I think the 

5 or germane. 

6 prosecution. I don't 

7 case here has as much . . .• 

8 MR. STONE: Your Honor, the position that we 

9 take, the man is charged with taking the pictures 

10 and that is what makes the difference. Here we 

11 are talking about a statute designed to go after 

12 people who are producing pornography. 

13 THE COURT: Do we have to have the purpose for 

14 which the pictures ,.,ere taken? 

i5 MR. STONE: It is required in the statute, 

16 Your Honor. 

17 THE COURT: We are going to deal with, what is 

18 it • . . appeals to the prurient interest of 

19 juveniles, isn't that the terminology of.the statute? 

20 MR. BARRICK: ·It appeals to the prurient 

21 interests, Your Honor. 

22 THE COURT: Prurient interests? 

23 MR. BARRICK: Yes, Your Honor, but the motive, 

24 Your Honor, even though it is not a required elemen 

25 of proof is always a relevant issue for the 

ELAINE H. HEL VIN 
COURT REPORTER S2 

_li__ __ _ 
CHARLOTTESVILLE. v:RGINI:\ 



14 
1 Commonwealth to prove and the Conunonwealth is 

2 entitled to prove motiveand just very bluntly, I 

3 think through these statements the Commonwealth will 

4 prove that it was not an artistic relationship, 

5 just a dirty old man and that was the moti'Ve in 

6 taking these pictures. 

7 THE COURT: You say that motive is irrelevant? 

8 MR. STONE: Proof of motive, Your Honor, ia 

9 not required in the statutory purpose but we take 

10 the position with regard to the motive for taking 

11 the pictures. That is certainly relevant, Your 

12 Honor, the motive and reason that this man took the 

13 pictures is certainly relevant. However, we take 

14 the position that showing specific acts of sexual 
. 

15 conduct in the past is not relevant proof· of the 

16 reason for doing this at this particular time for 

17 taking pictures were the man charged at this 

18 particular time frir having sexual contact with the 

19 children then, we admit that it would be relevant 

20 to show some scheme or plan. 

21 I Roweve·r-, this is a totally different kind of 

22 activity and the statute goes after a totally 

23 different kind of person. A person who produces 

24 and takes pictures, whether for the purpose of 

25 distribution or for their own lasc.1 vious purposes. 
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1 It is a totally different kind of activity than 

2 fondling. And, we submit, that the problem here is 

3 that.the Jury, we feel, may well sentence the man 

4 for the _.fondling while convicting him of taking the 

5 pictures. It is a whole different ball game, Your 

6 Honor, and that is what we are worried about. If 

7 Mr. Barrick can show motive for taking the, pictures, 

8 all right, but you can't go back into somebody's 

9 past and try to prove tha~ they are a pervert and 

10 that is why, because they were a pervert and did 

11 perverted things in the past that is why they took 

12 these particular pictures. That is the s~me kind 

13 of thing saying • • • as saying this man has got a 

14 bad driving record and .he is a sloppy driver by 

15 nature and therefore, he must have ~een recklessly 

16 driving ~t this particular incident when he was 

17 charged with reckless driving and the Supreme 

18 Court has indicated time and time again that cannot 

19 be done. and that is what we believe that Mr. Barrick 

20 is trying to, do here. He is not trying to say 

21 because of the relationship in the past that is 

22 why these pictures were taken. He is saying that 

23 this man had this·relationship all along and be-

24 cause he has got this perverse relationship with 

25 these children. Then, he must have had a bad motive 
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for taking the pictures. What we are saying is 

that even if he had this relationship, he may very 

well have taken the pictures for another purpose, 

for an entirely different purpose. And al.l this 

evidence would be to show perversion and have nothing 

to do.with the motive for taking of the pictures at 

that particular time and because of that, we feel 

it is prejudicial and simply not relevant to the 

issue of intent at the time the pictures were taken. 

THE COURT: I'm afraid you can't show the pro-

pensity if somebody looks • . . let me just look 

at that case • • • the case that I am referring to 

is :King v. Commonwealth Case 217 Va. refers to 

the one that I am more interested in Kirkpatrick v. 

Commonwealth 211 Va. 269, page 272 wherein this rule 

is discussed and the court on the line you are 

talking about, Mr. Stone, says that where a person 

.is indicted for stealing a watch, evidence sub-

mitted that he had_stolen a coat, that certainly 

wouldn't be admissible, entirely different charges, 

no relationship between the two. It says the 

exception to the general rule, wherein evidence of 

other offenses is not permissible, evidence of 

other offenses is admitted shows the conduct and 

feeling of the accused toward his victim, establishes 
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I 

their prior relations or tends to prove an~ relevant 

element of the offense charged, then 1t 1s /perm1s-

r 
sible in the case where intent· or knowledge of the 

f 
I 

I 

accused involved where evidence is connected with 
f 

I' or leads up to the offense for which the accused is 
i 
I 

on trial. Also, it is permissible where opher 

i 
crimes constitute a part of the general scheme in 

( 
I 

which the crime charged is a part. Do yo.u
1

i
1 

perceive 
I 

I' the motive is not an element but certainl~: relevant 
:1 

to the subject charge? 
l 

MR. STONE: Your Honor, I ad.mi t tha·t ,~it is, but 
!I 

I 

we certainly intend to present our own evidence 
,, 

with regard to that. 
I 
I' 

THE COURT: 
j 

This is permissible unde+- the. 
I' 

Kirkoatrick case, the exception noted therein, of 
I . 

course the Court can instruct the jury as Mr. BarricK 

indicated. So, I deny your motion. 

MR. STONE : Thank you, Your Honor. I 
11 

i 
THE COURT: I certify for the recorq that the 

1 
defendant has been present throughout th~s proceed-

1 

I 
ing and with his attorneys. .1 

I' 
REPORTER'S NOTE: Whereupon, the Com.rt stood 

- I 

adjourned. 

ELAINE H. HEL VIN 
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1 accepted, Mr. Freeman. 

2 MR. WOOD: So that there will be 

3 on the re cord, Y.our asked if 

4 the charge and I submit, 

5 position that no one 

6 understands the and with that caveat, he 

7 answers want any misunder-

8 

9 COURT: All right, Mr. Ston 's exception 

10 noted and previously filed. 

11 thing else before we bring the jury back? 

12 MR. WOOD: Yes, sir. We have a motion. May it 

13 please the Court: We were here prev1oualy on a 

14 Motion In L1m1ne, and Your Honor has already ruled 

15 on 1~, and we would like to cor~ct something that 

16 was said at that point ••• possibly a miDunderstan 1ng 

17 during the course of argument but it 1$ our pos1t1o 

18 that the statute in question is e%tremely confusing 

19 It does not require any motive, certainly, 

20 not insofar as the particular subsection under whic. 

21 this defendant is charged. I think it is B-2? 
--, 

22 THE COURT: That is right. 

23 MR. WOOD: There is no motive in anyway ascribe 

24 or mentioned in the statute and our position would 

25 be; therefore, that motive is not relevant, and we 

ELAINE H. HEL VIN ~Q 
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6 

1 would ask the Court assuming that to be the case 

2 to rule that evidence or other activities that were 

3 previously broug.~t up in .the Motion In L1m1ne, and 

4 I am sure that Your Honor would recall the other 

5 activities involving these children, and be exclude1 

6 from any consideration today. 

7 All the Commonwealth, as I read the statute, 

8 and I hope that I am correctly stating it, haa to 

9 prove is that the defendant produced the pictures 

10 or that the pictures are obscene as the statute 

11 attempts to define obacanity and that the subject 

12 of the pictures was under 18 years of age and they 

13 were sexually explicit. 

14 I think that I have covared all of the areas. 

·15 But none of those.by direct language or implication .. 

16 involve motive. And on that baais, wa would again 

17 renew our motion regarding any other evidence of an~ 

18 other activities othar than the pictures 'be excludec. 

19 THE COURT: Doea the Commonwealth-have any 

20 comments? 

21 MR. BARRICK: Your Honor, I don't k~ow ot any 

22 statute that requires the Commonwealth to pro·1e 

23 motive but yet: nonetheless, motive is always a 

24 relevant issue for the Jury and; therefore, I think 

25 this evidence is admissible in this case, a.~d 
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Malcolm - Direct 

additionally, it is not only offered to prove motivE 

but offered to prove plan or scheme. 

THE COURT: All right, I think that we somewhat 

touched on this at our hearing but my ruling stays 

the same; the motion is denied. Is there anything 

else before we call the Jury back? 

MR. WOOD: We would except, Your Honor. And in 

light of the. Court's ruling, the defense will also 

present evidence. today in this area of the case •. 

THE COURT: All right, bring the jury in, pleas(. 

JURY I?l 

REPORTER'S NOTE: Whereupon, the Court gives 

the preliminary instructions to the jury. The Court 

and the jury hear the opening statements of both 

.counsel. The proceedings continue as f-ollows: 

SUSAN E. MALCOLM, a witness called by and on 

behalf of the Conm1onwealth, being first duly 3worn 

was examined and testified as foll°';H!!: 

DIRECT EXAMINATION 

BY MR .. BARRICK: 

Q 

A 

Q 

A 

Q 

Your full name, Mrs. Malcol:n? 

Susan E. Malcolm. 

Would you speak up a little, Mrs. M~lcolm? 

Yes, Susan E. Malcolm. 

In 1979, w!1ere were you 11 ving? 

ELAINE H. HEL VIN 
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24 

25 

Malcolm - Direct 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

I was living in Charlottaav1iie on ~'~n 

What was your occupation at that time1 
r 

I am a hairdresser and I .was employedrat 22 

Elliewood Avenue in Charlottesville. j 

Was I right, it was the Sir and Her? : 

Yes, it is. 

Are you originally fro~ Charlottesvi~le? I 

I! 

No, I am not. I am originally from tne Washing-
!' 

I ton, D.C. area. 
i 

How long had you lived in Charlotteay1lle? 

When did you come here? 

A I came here 1n 1977 • 

Q And you have a daughter? 

A Yes, I do ••• she was five. 

Q Her name is Jennifer Lee Malcolm? t I 

A Yes. 

Q What is Jennifer's birthday? 

A July 25, 1973. 

A 

Q 

A 

I 

I 
Are you still 11 ~ring in Charlottesv,ille, Mrs. 

Malcolm? 
I 

No, I am not. I am in Silver Springs, Maryland. 
! 

Did you come from Silver Springs J~st for this 
I 

11 

I 

t?'ial? ·' 

Yes, I did. 

Q Was Jennifer in school in 197S and( 1979? 
I' 

ELAINE H. HEL VIN 
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I 

~ 
I 
I 
I 

Malcolm - Direct 
A Yes, she was. 1 

I 
• I 

Q She would go to what, Venable? 

' f 
A She went to Venable. 

Q Aft~r school was out that year, what ~ranga-
/ 

ments, if any, did you have for her c
1
are during 

the day while you worked? I 
j, 

I 
A I would pick her up after school, and then, she i 

i' 

Q 

A 

A 

Q 

A 

Q 

A 

Q 

would come to the shop with me to play.-. 
I 
I 

After school was out, what did you d~ with 

Jenni far? 

She came with me to the shop. 
I 

When you came in - in the morning? I 
1: 
i 

Yes. I 
Did she stay there all day with 

I 
you!? 

I 

! 
She stayed there and played with th

1
ree 

little girls on the street. 1 
I' 

Was there another person at the oeJuty 
I 

other 

shop 

who had a young daughter about the/age of 
t 

r Jennifer?" 
' I 

Yes .• there was Craige Stone, and she had a. . I r--

daughter, Michel. She in_two_:r~!ars ~lder 
I 

than Jennifer. I 
' jl 

r 
Did she have to make the same a~rangements 

l 
I. 

with Michel: 

A Yes, she did~ 

ELAINE H. HEL VIN 
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Malcolm - Direct 

1 Q· 

·2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 

9 A 

10 

11 

12 

13 

14 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 

22 

23 

24 Q 

25 

She brou_ght her to the 3hop? 

Yes, she did. 

What relationship developed between l~enn1fer 
j1 

and Michele? 

The·y were best friends. 

i 
I, 

I 
Did you place any restrictions on I' 

Jennifer as 

Jhe could 
I 

far as where she could go and what 

do? 1 · 

I' Ob, yes. They were not allowed to pla~ in fron· 
r ., 

of the shop and only visit their ottier friends 
I 

on the street by telling us beforeh~d where 
. I 

they were going. They always 

in the summer time. so that we 

' 
had to be outaidl: 

i 
could/look out 

i' 
the ·door to see them. i 

I 
Did you know the defendant in the s~ar or 

I 

1979? I 
I knew Mr. Freema."l casually, yes. / 

I 

i 
How did you become acquainted with Mr. Freeman, 

I 
and how did you knew him casually'? / 

i' Well, he lived on the street. I hadf1 seen some 

I' of his art work on the Lawn during an art show 
. . . I 

I 

at one time, Just brier hellos were, excha."lg.aC. 

• • • we knew everybody on the 

On September 19, 1979, did you 

sat1on with Mr. Fr~eman? 

ELAINE H~ HEL VIN 
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1 A 

2 Q 

3 

4 

5 

6 A 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 Q 

19 

20 A 

21 

22 Q 

23 

24 

25 A 

Yes, I did. 

Could you tell the lad.tes and gentlemen of the 

jury where th1s occu~red and what was the sub-

ject matter of the conversation and what then 

happened? 

Well, Mr. Freeman came·to see me about a quart~r 

after 4:00 or· 4:30, and he told me that he had 

pictures of Jennifer that he wanted to 3how me. 

So, we sat down with another girl that I workec 

with on a porch swing, and he proceeded to sho~. 

me two pictures of.Jennifer with her. clothes or 

and about another seven without her clothes on. 

And he told me that he had already shown them 

to a man in New York, a publisher, and that he 

was going to trade him r1gh.ta to publ13h hi.e 

book for.the pictures. He wantad my approval, 

and I told him • • • 

Why did he show them to you? Did he say any-

thing to you about • • • 

Well, he said that he thought that I wa~ liberal 

enough to appreciate what he had done. 

And he said that he was going to trade the 

pictures to the publisher for publishing the 

book? 

Yes. 

ELAINE H. HEL VIN 
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Malcolm - Direct 12 

1 Q What was your reaction when you saw these 

2 pictures? 

3 A I told him that I didn't approve of what he 

4 did - at all. He never had my permission to 

• • 
5 have Jennifer in or near his houae and • 

6 Q Did he tell you where he had shown these 

7 picturea? 

8 A He told me that he had shown them to a publioh~~r. 

9 in New York. 

10 Q No, ma' am, where he had talc~n them? 

11 A I asked hi:n where and he said--when he ahowed 

12 me the pictures and he aa1d the~e were taken 

13 in his bedroom and he 11 ved at 12 Elliewood 

14 Avenue.· 

15 Q Is that located in the City.of Cha~lottesv1ll~7 

16 A Yea, it 13 - it 13 about two doors up from w~~rb 

17 I worked. 

18 Q Well, after you told him tht1:t he had no p~r-

19 mission to do this, what other conversation, 

20 if any, occurred? 

21 A I told him tha·t I wanted the pictures and the 

22 negatives and that no one else was to see them. 

23 And he told me that in his financial state that 

24 he couldn't do that but he could 3ell them to 

25 me. 
.. 

-- -
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Malcolm - Direct 13 

1 Q Did h~ mention a price? 

2 A No, he didn't. I demanded that I have the 

3 pictures and he said. that he couldn't do it, 

4 and he just put them into his briefcase and 

5 walked away. 

6 Q And what did you do? 

7 A · I went inaide a."ld called the police department 

8 Q And did the police off'1cert1 respond? 

9 A Yes, two or three responded and I talked to 

10 Detective Jones a~d Robertson. 

11 Q That same evening? 

12 A Yes. 

13 MR. BARRICX: Your Honor, these photograph3 

14 have been marked for 1dent1f:tcat1on aa the Common-

15 wealth's Exhibits Numbers l through 14. 

16 THE COURT: All rigbt. 

17 BY MR. BARRICK: 

18 Q Would you.look at each of these photographs, 

19 Mrs. MalcoL'!l, and tell the ladie3 and gentle~er: 

20 of the jury whether or not you can identify 

21 the subject of that photograph, and if so, or 

22 whom? 

23 A Yea, this is Jennifer. 

24 Q That is photograph number 1? 

25 A Ye~ and this is Jennifer. 

ELAINE H. HEL VIN 67 
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Malcolm - Direct· I 
I 
jl 

Q Photograph number 21 
I 

A Yes, thi'S is Jennifer. ! 

II 

Q Photograph number 3?. I' 

! 
ji A 

' Yes, th13 is Jennifer~ 

Q Photograph number 4? 

A Yes, this ia Jennifer. 

Q Number 5? 

A Yes, thi~ is Jenn1rer. 
11 

Q Number 61· 
i : 
1, 

~ 

A Yes,. this is Jennifer. I 
t 

Q Number 7? . ~ . 
I 

A Yes, that 1.s J~nnifer. I 
11 

Q Number 8? 
I 
I 
t 

A Yes, that is Jennifer. 

Q Number 9? I ~ 

A Yes. i' 

Q Nwnber 10'1 

A Yes. 

Q Number 11? 1 

A Yea, Jennifer. 

Q Nu..??iber 12? 

A Yes. 

Q Number 13? 

A Yes. 

Q Those are pictures of your .daughte
1
r, Jen."l11'\~r1 

ELAINE H. HEL VIN G8 
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Malcolm - Direct 

A Yes. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

This picture haa been marked as the Common-

wealth's· Exhibit Number 14, who is the aubject 

of that one? 

It is her girl friend, Michelle. 

Miehelle Stone? 

Yea. 

Whose mother is the owner of the shop and who 

worked with you at the beauty shop? 

Yea. 

Some o·r those photographs depict Jen.~1te:r 

posing without. any clothes on or with ver-J 11 t1 le 

clothes on- - prior to seeing those photograph:, 

had you ever known Jennifer to do anything l1k£ 

that before? 

No, not at all. 

To the best or your knowledge .. had she eV.\!!' 

been the subject of any type of photographs 

o~ other vi~ual matter of posing in poaitions 

or situations of that. kind? 

No. 

She is with you now in Maryland? 

Yes, she is. 

MR. BARRICK: That is all I have. 

THE COURT: Any cross? 

ELAINE H. HEL VIN 69 
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Malcolm .. Cross· 

CROSS EXAMINATION I 
BY MR. WOOD: 

Q 

A 

Q 

A 

Q 

A 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Mrs. Malcolm, how old are you? 

I am twenty- six. 
I' 

j1 

How long were you down here in 
i' 
I' Charlett.eaville 

fi 

i 
I at the beauty shop? 
I 

Three years • 

Was your husband l! ~ring with you? 

! am di v~rced. 

And ycu were at that time? 

Yes. 

Now, you said that you would have J~n..~ifer 
1: 

with you at the beauty salon in the1 afternoons 

after she got out or school? 

Yea. 

There would be periods, would ther~ not, when 
I 

she wo,.ild go out of your vision? 

I always knew where she was. 

.But she would go away, wouldn't 

Yes. 

And you wouldn't know wher.e she 

you? 

~ 

I' 
j1 

I' 
I 

I 
sl'ie? 

f 

i 
i' 

would 

I' 
I' No, but the maj or!ty of times I k/11e:1 e:ta.etlY 

where she was. 

There wer~ several photographs t~at wer2 shown 
I 
u 
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Malcolm - Cross 17 

1 to you - that Mr. Freeman showed to you that 

2 showed your daughter clothed? 

3 A Yes. 

4 Q And you, of course, had no objection to those 

5 photographs, did you?. 

6 A Yes, becauze she was in his house and she was 

7 not allowed in his houae. 

8 I didn't hear you. e I 

9 A · They were in his hou:Je ~9\d she was not allowed 

10 in bin hou3e. 

11 Q You did not allow her in his house? 

12 A She was not allowed .in anybody's hou3e or any 

13 place. 

14 Q You are net saying· just his house but you are 

15 saying that she was not allowed to go into any-

16 one's home? 

17 A Yes. 

18 Q Aside from that • • • several of the photograpls 

19 show her with clothes on, and you would have 

20 had no objection et all to those pictu.-e~ of 

21 your daughter, would you? 

22 A No. 

23 Do you not think it. is pos~ible, of cour3e, 

24 being upset at the time that you were .confused 

25 with what Mr. Freeman ~.,as ~aying to you a. 11 tt .. e 

ELAINE H. HEL VIN 1""-11 ,_ 
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Mfll1co1m - Cro~s 

A 

Q 

bit when he came over that day? 

.No, I understood hi~ clearly. 

Isn't 1 t~ pos aible • • • 

MR. BARRICX: That· is argwcentative, Your Honor. 

We are not dealing in the realm of possibility. 

THE COURT: Ask her what he told her.: • • you 

are sort of speculating. 

MR. WOOD: We 11 1. I run leading into • • • 

BY MR WOOD: 

Q Did M::'. Freemen indicate that the picturgs that 

he ltas going to give. to the publisher or what-

ever 1 did he offer the ones that show your 

daughter with her clothes on?· 

A No, he told ma that he wanted thg ones without 

clothes. 

You wer~ very upset at the time, we:re you not? 

A Yes. 

Q Did you ever discuss-with or show your daughte:-

the Playboy magazine? 

A She has seen that as well as other maga!tines. 

Q Why would·you let· a girl of that age ••• 

MR. BARRICK: I object to that question. 

M.it. WOOD: Mr. Barrick opened the door about 

prior activities 1nYolving the ch1.ld, and I a..-n 

trying to go into the background involving the 

ELAINE H. HEL VIN 
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Malcolm - Cros3 
I

' 

• I 

child, also-. 

THE COURT: You can ask what she hS:o.aeen but 
11 

II 

as to why she was shown it, I don't thi;nk that 1.s • 
t 

BY.MR. WOOD: ' 

11 

Q Well, on how many occasions was ane shown the 
i 

A 

A 

Q 

A 

I 
Playboy ~agaz1ne7 I 

I don't knew ••• kida could see them. They 

ars on the news st£u1ds. 

But you have th.em in your shcp? 

No. 
I 
I 
I 

How do you know that she saw them? 

r Well, they see them at the naws s~anda all of 

the ·time • 

19 

• • 

To· your knowledge;· your daugh·tar def1n1tel.i, 

A 

Q 

A 

Q 

Q 

seen Playboy magazine, had she 

Yes. 

not? 
I: 
11 

I 
i 
I 

And she had seen the models in the Playboy 
I 

~ magazine of the women in various poses, isn't 
I 

that correct? 

Yes. 

I 
' 

I 
1: 

I 
I 

Were several or the poses in the photographs 
! 

that you have examined similar 

in Playboy magazine? 

Yes, they were. 

Didn't Mr. Freeman when he ca~e 

ELAINE. H. HEL VIN 
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Malcolm - Direct 

to you that day specifically make reference 

to your daughter's desire to look like a 

model in Playboy magazine? 

A No, he did not. He said that he.wanted to 

have her pose as the models in Playboy. 

Q He did use the words Playboy magazine,. didn • t 

he? 

A Yes. 

Q Didn't he ask you why you would let your 

daughter look at Playboy magazine? 

A No, he did not. 

MR. WOOD: I didn't hear the answer due to the 

coughing in the courtroom. I would ask Your Honor 

to ask the people who are having a lot of trouble 

coughing if they would be kind.enough to talce a 

cough pill or something because I can't h~ar the 

answers and I am sure that the jury can't hear •• ~ 

THE COURT: All right, whoever is ~aving.the 
~ 

coughing seizure if you will step out and try to 

arrest it and then come back in? Will you ask · 

the question again? 

BY MR. WOOD: 

Q Mr. Freeman didn't say that your daughter 

had told him that she wanted to pose like· 

the Playboy girls? 
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Malcolm - Cross 21 . 

1 A No, he was very definite in saying that he })ad 

2 her pose as the big girls did in the magazine. 

3 Q How many times would you say that your daughter 

4 looked at Playboy magazine3? 

5 A Probably only a few • • • there are naked wcmen 

6 in Glamour and Mademoiselle like I buy. 

7 Q What other books such as Playboy have you allowed 

8 your daughter to look at? 

9 A That would be the only one. 

10 Q There was another lady there with you at the 

11 time of this conversation? 

12 A Yes, Mrs. Molly Williams. 

13 Q Mrs. Molly Williams? 

14 A Yes. 

15 Q Where.· is she now? 

16 A She is still employed at 22 Ell1e;·1ood. 

17 Q Was she present throughout the conversation 

18 that you have related to us? 

19 A She was present through the majority of it. 

20 
She was appalled and she got up and le.ft to·-

21 wards the end of it. 

22 
Q Did she hear the parts about the publi.3her?· 

23 A Yes, she did. 

24 Q And saw·the nude pictures? 

25 A Yes, she did. 
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Malcolm - Cros~ 

1 Q Isn't 1 t a fact that when the matter 1of the 

2 purchase of the pictures came up all that Mr. 

3 Freeman wanted from you was the cost to have 

4 them produced? 

5 A No, he never mentioned a price or he told me 

6 what he would have to charge me for the pictur1~s. 

7 Q You don't know what he was asking, the price, 

8 do you? 

9 A He never mentioned the price, no. 

10 Q Did he mention any cost to him to have them 

11 developed? 

12 A He never mentioned anything to me. 

13 Q Now, you had bought or you had seen •.• he 

14 had shown you, had he not, pictures of youx• 

15 daughter before this September date? 

16 A· Yes. He had taken pictures of a lot of the kid~ 

17 on the street outside playing. 

18 Q Including Jennifer? 
. 

19 A Yes. 

20 Q And you had no objection and had made that 

21 clear to him as to thoae pictures? 

22 A No. 

23 Q As a matter of fact at a prior time before the 

24 I September date he had brought you sketches of 

25 Jennifer? 
I 

I' 
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Malcolm - Cros3 
23 

1 A He had sketched Jennifer and Miehe~ outside 

2 and Craige and I purchased them from him be-

3 cause he said chat he needed some money. 

4 Q And you were pleased with the sketches and you 

5 so told him, didn't you? 

6 A Yes. 

7 
Q Didn't you feel that they showed artistic 

8 talent? 

9 A Yes. 

10 
Q And you didn't have any objection at all of 

11 buying them from him, did you? 

12 A No. 

13 
Q You never had any bad relationships or hostile 

14 relationships with Mr. Freeman before that 

15 
September date, had you? 

16 
A No. 

17 
Q Were you not aware that your daughter was very 

18 
frequently visiting a home, Mr. Freeman's 

19 
mother where he was living? 

20 
A The girls used to go up to visit Mrs. Freeman 

21 outside of the home - when she was outside. 

22 
Q How do you know they didn't go inside? 

. 23 
MR. BARRICK: He is arguing, Your Honor • 

24 
THE COURT: I think this is proper, go·ahead. 

25 
BY MR. WOOD: 
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Malcolm - Cross 24 

1 Q So, as far as you know they went inside, too, 

2 didn't they? 

3 A Not that I knew of. 

4 Q You wouldn't objected 1_.f they had gone into 

5 Mr. Freeman's home, would you? 

6 A Yes, I would have; they were not allowed to go 

7 inside. 

8 Q So, it was all right if they went upon the 

9 porch but not to go indoors? 

10 A They would visit Martha's Cafe next door a lot 

11 of times amd they would see her and' say hello 

12 and visit for a few minutea, then leave. 

13 Q What was it ·that you said about your perm1s3101i 

14 with the pictures? 

15 A He thought. . . he told me that he thought I 

16 was liberal and I would approve of what he had 

17 done - as he wa~ showing me the pictures. 

18 Q Are you liberal in your views of what should 

19 be displayed in terms of nudity? 

20 A Yes, I am. 

21 Q That is why you don't particularly concern 

22 yourself with that little girl having seen 

23 Playboy, isn't that right? 

24 A Yes. 

25 Q Now, do you recall testifying previously ur1der 
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Malcolm - Cross 

A 

Q 

A 

Q 

A 

Q 

oath regarding this sa.~e occurrence? 

Yes·. 

Isn't it a fa~t that on "that occasion in your 

testimony outlining the conver3ation with Mr. 

Fr~eman that you never mentioned sho1·ring the 

pictures to a New York publisher? 

Yes_, t mean, no. 

Do you deny that I am correct in saying that? 

Do you just not remember? 

I don't understand the question. 

· I am sorry. I did not mean to confuse·· you, but 

when you testified before that you made • • • 

MR. BARRICK: Your Honor, e.xcuse me, but I -~roul< 

like to be heard outside the presence or the jury. 

JURY OUT 

MR. BARRICK: It occurred to me that Mr. Wood 

and Mr. Stone did not represent Mr. Freeman in the 

preliminary hearing stage3 and unless they have a 

transcript or an accurate account of what was said, 

I think it is an improper line of questioning to 

examine the witness on what is bound to be aec.ondar~ 

infoI'!Ilation. 

MR. WOOD: May it please· the Cour~: In prepar1n€ 

for the case today, it is true that we weren't there 

and we didn't want to prejudice our client because 

ELAINE H. HEL VIN 
COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 

TELEPHONE 296-8870 

25 



Malcolm - Cross >6 

1 we weren't there so we went to the Juvenile Domesti~ 

2 Relation Court and listened to the recording of Mrs 

3 Malcolm's testimony which still exists right across 

4 the street and in the proces3 Mr. Stone wrote down-

5 not every word as a transcription would be but he 

6 wrote down what we submit is an entirely, complete 

7 and accurate rendition of what was said and I re-

8 quested Mr. Stone who was reveiwing the n·ot~s as 

9 she testified - any.questions that I would ask her. 

10 I would be glad to submit to the Court our 

11 handwritten notes or to Mr. Barrick - our handwrittEn 

12 copy or if Your Hon'or wishes we ca.'1 have the tape 

13 played • • • 

14 MR. BARRICK: I don't question Mr. Wood's 

15 integrity, Your Honor, the point. that I am really 

16 making is that unless you have a certified t·ran-

17 script of the testimony that you are referring to 

18 this is really Just shooting in tha dark and there 

19 is no way to support the challenge that is made by 

20 the question, and I think an unnecessary inference 

21 then arises therefrom which cannot be proven to the 

22 jury. · 

I 

23 THE COURT: Well, let's see what the question 

24 is, and perhaps, the answer may be • • • 

25 MR. WOOD: Yes, sir, I think that she may ans~i'eI • 
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Malcolm - Cross 

THE COURT: Let's see \'that the queation is~ 

MR. WOOD: Yes, sir, I will ask the question. 

BY MR. WOOD :· 

Q Mrs. Malcolm, it is not correct that when you 

testified in the other hearing that you made 

no mention ot showing the pictures to the New 

York publisher or of Mr. Freeman showing the 

pictures to the New York publisher? 

A I don't remember. 

Q You don't remember? 

A No. 

Q Do you recall in the former case having then 

testified that he said to you that he wanted 

you to see them before anyone else? 

A Yes, .he did. 

MR. WOOD: I can ask her that but I wouldn't do 

it on impeachment but Just ask her that question. 

She doesn't remember on the other. 

MR. BARRICK: Then, I.think that I am allowed to 

ask Mrs. Malcolm if she did not give the Charlottes-

ville police officers a statement on September the 

19th in which she did say that Mr. F~eeman told her 

that he had shown.these pictures to a New York 

publisher. 

THE COURT: To show prior consistency? 
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Malcolm - Cross 28 
1 MR. WOOD: I thought that I was going to be ex-

2 eluded in light of her answer from going into the 

3 New York publisher? 

4 THE COURT: You will be allowed to as.k ·:. .. · 

5 it but he will be permitted to ask question, too, 

6 to show prior consistency with her statement. 

7 MR. WOOD: All right, her answer is that she 

8 doesn't remember. 

9 THE COURT: Is there anything else? 

10 MR. WOOD: That is all. 

11 JURY IN 

12 BY MR. WbOD: 

13 Q Mrs. Malcolm, is it not correct that when you 

14 testified in a previous hearing about this 

15 matter you made no mention of Mr. Freeman havim.g 

.. 16 said to you anything about showing the picture> 

17 to a New York publisher? 

18 A I don't remember. 

19 Q Again calling your attention back to that 

20 previous hearing, is it not true that you 

21 testf.ied in that hearing that you wanted Mr. 

22 Freeman - that Mr. Freeman said that he wanted 

23 you ~o see the pictures before anyone else? 

24 A Yes, and that he had shown them to his publish~r 

25 as well. 
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Malcolm - Cross- Redirect 29 

1 I thought that you didn't remember? Are you 

2 telling me now what you said in a previous 

3 hearin·~ or what you now recall? 

.4 A No, I remember him telling me that he had shollltn 

5 then to a publisher and he wanted ma to see 

6 them before anybody else did and I .don't re-

7 member at the hearing . . . 
8 Q Now, what did you ask him to do with these 

9 pictures? 

10 A I told him that I wanted the negatives and 

11 the prints themselves. 

12 Q Didn't you. tell him to take them home and to 

13 show them to no one? 

14 A No, I did not. 

15 Q Are you sure of that? 

16 A I told him that I wanted those pictures then 

17 and now and the negatives. 

18 MR. WOOD: That is all. 

19 REDIRECT EXAMINATION 

20 BY MR. BARRICK: 

21 Q Mrs. Malcolm, do you remember giving the polici 

22 officers a s taternent on September 19, 1979, 

23 the same day that you talked to Mr. Freeman? 

24 A Yes, I do. 

25 Q Is this the statement? 
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Malcolm - Redirect 30 

A Yes, it is. 

Q In that statement, did you make reference to 

.. 
whether or not Mr~ Freeman told you that he· 

had shown these to a publisher in New York? 

A Yes. 
Q What do you say 1n that statement about this? 

A Yes?. 

Q Read it to us, please. 

A He told me that he had shown the pictures to 

an author about publishing his book -in re-

ference to selling his book in trade --ror the 

pictures. 

Q All right, the writing on the baok of CoITJ~ori-

wealth's Exhibit Number land on the back of 

Commonwealth's Exhibit .Number 3, is any of that 

your writing? 

A No, it is not. 

Q Do you recognize or can yo_u identify that 

writing or do you know it is just not yours? 

A It is not mine. 

MR. BARRICK: That 1s all. 

RECROSS EXAMINATION 

BY MR. WOOD~ 

Q In this statement that you just made reference 

to in response to Mr. Barrick's question, it 
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Malcolm - Recross 

is dated the 19th of September? 

A Yes. 

Q Do you want to read it? Not out loud but does 

.that reflect as best as you can recall what 

you did say on that occasion? 

A Yes. 

MR. WOOD: We would.like this statement which 

the witness has identified marked and introduced 

as the Defendant's Exhibit Numb.er 1. 

THE COURT: All right, so received. 

·REPORTER'S NOTE: Whereupon, said statement 

received in evidence and marked the Defendant's 

Exhibit Number 1. 

BY MR. WOOD: 

Q Mrs. Malcolm, rather than passing this to the 

jury, would you be.kind enough to read this 

statement to the Jury and into the record? 

A This afternoon at 4: 30, John Middleton Freema~ 

came to visit me at my employer's which is at 

22 Elliewood Avenue. He showed me pictures 

of my daughter posing nude at hi.s house. He 

told me that he had shown the p.ictures to an 

author about publishing his book in reference 

to selling his book and in trade for the 

pictures. I told Mr. Freeman that I did not 
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Malcolm - Recross - Re-redirect 32 

1 approve of what he did or whom he had showed 

2 the pictures to and asked him why he had my 

3 daughter in his house to begin with ahd he 

4 told me that in his financial position that 

5 he could not give me the pictures but he wouli 

6 sell them to me. 

7 I told him that at no time did I want the 

8 pictures or want to have. them 3hown to anyone 

·9 else. I told Mr. Freeman that at no time did 

10 Jenni~er have permission to go into his house 

11 and that he knew she was not allowed· in the . 

12 house at all. He said, how old is Jennifer? 

13 She is six. 

14 MR. WOOD: That is all I have. 

15 RE-REDIRECT EXAMINATION 

16 BY MR. BARRICK: 

17 Q This is the statement, ! believe that you 

18 dictated into a machine? 

19 A Yes, it is. 

20 Q At the police department and somebody typed 

21 it up and you came back and reviewed it and 

22 determined it was accurate? 

23 A Yes. 

24 MR. BARRICK: Thank you. 

25 THE WITNESS STANDS ASIDE 
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Runquist - Direct 33 

1 MERRILL PHILLIP RUNQUIST, a witness called by 

2 and on behalf o!' the Commonwealth, being first dul1 
', 
I 

·3 sworn, was examined and testi£1ed as follows: 

4 DIRECT. EXAMINATION 

5 BY MR. BARRICK:· 

6 Q What is your full name and occupation, sir? 

7 A My name is Merrill Phillip Runquist and I am 

8 a clinical child psychologist at the Universi~y 

9 of Virginia Medical Center. 

10 Q What is your age, Dr. Runquist? 

11 A I will be thirty-five next week. 

12 Q I don't think that you need to concern your~ 

13 self about speaking into that microphone be- -

14 cause I think your voice will carry all right 

15 Would you tell the jury something about your 

16 educational background? 

17 A I have a Bachelor of Science degree in psy~ 

18 chology from the University of Wisconsin at 

19 Oshkosh, Wisconsin. I have a Ph.D. in clinica 

20 psychology from the University of Nebraska at 

21 Lincoln. I have served on the faculty of the 

22 University of North. Carolina School of Medicii e 

23 and the University of Virginia School of Medi~ine. 

24 Q When did you get your Ph.D. in clinical 

25 psychology? 
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1---11---------:----------~----_J-i 

A In 1975. I 1 

I 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
-

21 

22 

23 

24 

25 

Q And a~e you certified in N:braska? 

A I am licensed in Virginia. 

Q A~ a clinical psychologist? 

A That is right .• 

Q How lcng have you been on the faculty of 

the University of Virginia? 

A S.ince March 1, 1976. 

·Q In addition, you are connected with the 

Division of Child and Family_ Psychiatry at 

the Un1ver3ity? 

A That is correct~ 

Q In that capacity you are seeing and evaluating 

patients, are you not? 

A I see children, adolescents, and adults for 

diagnosis and payohotheraphy as well as super-

vised residents in training for seeing children, 

adolescents and adults. 
-

Q What professional organizations, if any, do 

you belong to, doctor? 

A I belong to the American Psycho~ogical 

Association. I am president of the Virginia 

Psycholog.ical Association. I belong to the 

American Association of Psychiatric Services 

for Children and I am the past president for 
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Runquist - Direct 35 

1 that organization for the southeastern United 

2 States. 

3 Q .. No~, I believe that you have published on 

4 occasions? 

5 A That is correct. 

6 Q Psychology is a science of discipline that 

7 deals with a person's behavior? 

8 MR. WOOD: Your Honor, I object to ;counsel •• ~ 

9 MR. BARRICK: All right. 

10 BY MR. BARRICK: 

11 Q What is. psycholog~,? 

12 A Psychology strives to have a scientific under~ 

13 standing of a person's behavior and develop-

14 ment as well as clinical psychology strives 

15 to have a scient:tfic unde~standing for methodi. 

16 of cha.~ging the behavior particularly deviant 

17 or abnormal behavior. 

18 Q Would the area of psy~hology embrace the pro-

19 blems of someone with a deviant sex interest 

20 or ab.normal sex interest? 

21 A Yes, it would. Sexual activity or sex 1nteres1 

22 are certainly behaviors which psychology woulc 

23 have a definite interest, yes. 

24 Q Would that apply· to persons under the age of 

25 18 aa well as people over the age of 18? 
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Runquist - Direct 36 I 

A Yes, it certainly will, children certainly 

have sexual feelings and interests. 

Q Doctor, are there professional publications 

which are recognized in your field as beirig 

authoritative on the subject of abnormal or 

deviant behavior or attitudes by children or 

by somebody under 18? 

A Certainly, most standard textbooks in child 

psychiatry and child psychology deal with the 

sexual interests. of children and they have fo~ 

many many years throughout this century. 

Q Are you acquainted with most of these recogni~ed 

authorities on ·that particular subjects? 

A The 11 terat ure is volu.'Tlinous, I don't thir.k 

that I could say that I am acquainted with 

most but I could certainly say that I am ac-

quainted with several, yes. 

Q I am going to show you five photographs which 

have been marked for identification as the 

Commonwealth's Exhibits Nwnbers 7, 8, 9, 12 

and 13. 

MR. STONE: Your Honor, I would like to take 

up something outside the presence of the jury, 

please. 

JURY OUT 
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1--~~~~--U-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~;-~-1 

1 MR. STONE: Pardon the interruption, Your Hono:~, 

2 but we were una·11are of exactly what Dr. Runquist 

3 was going to be qualified for and we have certainl~~ 

4 no objection to his qualifications but we are real. y 

5 not sure what he is prepared to testify to but I 

6 assum!! that from being shewn the pictures that he 

7 is going to be asked his professional opinion if 

8 these photographa are obscene for children and we 

9 would object to any questions along that line, in 

10 that the promulgated statut.e is that the pictures 

11 be ob:;cene as de·~arm1ned by the experience of 

12 children in the contemporary cornm1Jnity. 

13 We submit t!'lat no individual 1s qualified to 

14 meet that standard or to give an expert opinion 

15 and the only possible way of determining what 

16 children consider obscene with regard to these 

17 pictures unle~s this doctor has shown these pictures . 
18 to individual children and gauged their reaction, 

19 and we would submit that any opinion in that regar~ 

20 would be irrelevciit. 

21 MR. BARRICK: That argument may we.ll be made 

22 with respect to the weight to be gi v·en to Doctor 

23 Runquist' a opinion, Your Honor, but it certainly is 

24 not a proper argument as whether or not he can ex-

25 press an opinion. His academic background and 
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Runquist - Direct 38 : 

1 prof~ssional background is certainly such that he 
I 

' 2 has been qualified as an expert who knows more abolt 

3 this subject than Mr. Stone or myself, and he is; 

4 t.heret'ore, able to express an opinion. 

5 MR. STONE: Your Honor, this is opinion testi-

6 mony and we would take the position that the way 

7 the law reads on obscenity it 1s;·not an opinion 

8 as to whether this general category of Pictures 

~ ·or these kinds of pictures are obscene for childreti 

10 but it 1s whether these individual pictures are 

11 obscene for ·children a.nd any opinion by this doctot-t 

12 as to whether these individual pictures are obscenl! 

13 for children is an invasion of the province of 
.... 

14 the Jury. 

15 ' That is one of the elements neces:sary and in 

16 fact it is the only .element that is being challeng1 ~d 

17 here by the defendant and to allow an expert to 

18 come in and say that in my opinion these particula~ 

19 pictures are obscene for children invades the pro-

20 vince cf the Jury. 

21 We take the position_ that_if he ,could have 
,, 

22 teat1f1gd that these kinds cf pictures in other 

23 instances I have found that pictures of naked 

24 little girls have excited.or have been in the 

25 prurient 1ntere3t of 8 year old boys but that is 
- -
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I Runauist - Direct 39 I 

1 ~otally irrelevant as to whether these pictures 

2 

I 
are obscene for children as proscribed by the 

3 statute - that is the province or the jury in this 

4 case to decide whether or not these pictures are 

5 obscene for children as determined by the general 

6 standard of children in the community. This man 

7 is not qualified to testify to that point. 

8 THE COURT: Are you speaking of these pictures 

9 or ·pictures of this type? 

10 MR. BARRICK: He is speaking to those picture3, 

11 Your Honor. 

12 THE COURT: or course, I think it ia recognized 

13 that you need some expert testimony in obscenity 

14 cases. 

15 MR. BARRICK: With respect, or course, to the 

16 other element that must be proven that the photo-

17 graphs affront contemporary co~.munity standards or 
18 adults of what is suitable matter for children tha~ 

19 I think is something which the adult jury can pass 

20 upon without the need of any expert testimony. I 

21 think the Miller case specifically held that the 

22 necessity or any expert testimony _that they are 

23 capable of making ·that determination out I in·tend 

24 . to ask Dr. Runquist questions with respect of 

25 whether op not these pictures appeal to the prurient 
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Runquist - Direct 40 i 

1 interest of children and also whether they have 

2 any scientific, literary, political or artistic 

3 value for children. 

4 THE COURT: I overrule the objection. You may 

5 proceed. Is there anything else before we call the 

6 jury back? 

7 MR. STONE: If you will note our exception, 

8 Your Honor? 

9 THE COURT: Certainly •. Bring the jury back. 

10 JURY IN 

11 ·sy MR. BARRICK: 

12 Q Dr. Runquist, you now have had an opportunity 

13 to examine those 5 photographs which ! pre-

14 viously identified before the jury was excused? 

15 A Yes. 

16 Q In your opinion, do those photographs appeal 

17 to the prurient 1nterest3 of children as 

18 determined by the experience of children in 

19 the contemporary community? 

20 A It is my opinion and my experience with 

21 children 1n this community it would so appeaJ 

22 to their prurient interests. 

23 Q By prurient; you mean ••• 

24 A Lustful, abnormally sexually arousing. 

25 Q In your opinion, do those photographs lack 
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1 serious, literary, artistic • . . 
2 ' MR. WOOD: Objection, Your Honor, there has beer 

I 3 , no foundation laid that he is an ~xpert in what is 

4 artistic or whatever else is in there. He has come 

5 forth as a psychiatrist, as I recall, I guess that 

6 Mr. Barrick is going to. meet all of the pa~ts of 

7 the statute. He would have to be qualified or he 

8 is invading the provin~e of the Jury; we submit, 

9 and we object on both g~cunds. 
, 

10 THE COURT: Do you contend that he has expertise 

11 in this field, Mr. Barrick? 

12 MR. BARRICK: Yes, sir. 

13 THE COURT: Literary and artistic? 

14 MR •. BARRICK: Yes, scientific qalue for children 

15 and he • . . 
16 THE COURT: F.or children? 

17 MR. BARRICK: Yes, 31r. 

18 THE COURT: All right, proceed; I overrule the 

19 objection. 

20 MR. WOOD: We except. 

21 BY MR. BARRICK: 

22 Q In your opinion, Doctor, do these photographs 

23 lack literary, artistic, political and scientif c 

24 value for children? 

25 
I 

A· They have no such value as far as I would judge 
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1 MR. BARRICK: All right, thank you very much. 

2 THE COURT: Any cross? 

3 CROSS EXAMINATION 

4 BY MR. STONE: 

5 Q Dr. Runquist, your experience with ch1ldren,1s 

6 that through the University Hospital or it it 

7 through the Blue Ridge Mental Health branch? 

8 A Through t·he hospital. 

9 Through the hospital itself? 

10 A Yes. 

11 
Q In that regard how many children did you· see 

12 in the last two years? 

13 
A In the last two years, a couple or hundred. 

14 
Q Now, are these children of varying ages? 

15 . A Yea. 

16 
Q You testified in youz- opinion these pietureo 

17 appeal to the lustful interests of children? 

18 
A Yes. 

19 
Q Do children's lustful or prurient interests 

20 
vary with age? 

21 A I think probably they do and if children get 

22 earlier adolescence, then, I think their sexual 

23 impulses are closer to the surface and are 

24 
being awakened and I think that we know from 

25 our own experiance, too, and t· think the sexual 
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1ntere·at is heightened a::1 people get older in 
I 1 

2 
adole3cence, yes. 

3 
Q With regard to say a 5 year old girl, at what 

4 point does the sexual interest begin in a chilc 1 , 

5 do you know'/ 

6 
A I think most authorities would conclude that 

7 
sexual inerests generally start at about age 

8 4. 
9 

Q Then prior to age 4, there is no such thing as 
10 

sexual or prurient interest for a child? 

11 A I would agree with that, yes. 

12 Q Do prurient interests based on your experience 

13 differ between males and females of the same 

14 age? 

. 15 A I would say that they are more often and more 

16 easily expressed on the part of the male, y~Hl. 

17 
Q Of the several hundred children that you ha,re 

18 seen over· the past few years, for what purpose 

19 are tho3e children being brought to you? 

20 A For a wide variety of purposes, some with schoo-

21 difficulties, soern with a lot ot difficulties 

22 in relationships with their parents, some with 

23 difficulties because of traumatic. incidents tha~ 

24 they have been involved with, and some times 
I 

25 sexual abuse, sexual attack but those are 
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certainly tha minority of the cases though, but 

depression and many J l'!lan:,' various reasons. 

Q Would any of those reasons that they have been 

brought to you, would any of those have an 

effect. upon whether or not that particular chilca 

had a more easily aroused sexual interest? 

A Are you saying that the reason that they are 

brought to me is because they have sexual in-

terests that are .mor~ easily aroused than othar 

children? 

Q Yes. 

A On occasion, children have been brought to me 

because their sexual interests are more arousec 

but whether they have been more easily aroused 

than other children, I don't know but ! think 

it is because .they have been exposed to situatjons 

that are more a~cusing. 

MR. STONE: I have no further questions, thank 

you. 

THE WITNESS STANDS ASIDE 

R.C. JONES, a witness called by and on behalf'· 

of the Com."".lomrealth, being first duly s.,·,rorn, was 

examined a.~d testified as follows: 

DIRECT EXAMINATION 

BY MR. BARRICK: 
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Jones - Direct 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

You are Sergeant R4 o. Jones with the Char-

lottesville Police Department? 

Yes, sir. 

How tong have you been a police officer, Serg-

ea:it Jones? 

Approximately 17 years. 

In your present position, you are the immediat( 

· supervisor of all of the detect1 ves in the 

Youth Investigative Division, is that correct? 

I may not be using the - quite the right words 

but Youth Investigation? 

Yes, sir, that is correct. 

You are the sergeant in charge of the detectives? 

Yes, sir. 

Were you aware or did you become aware that Mrs. 

Malcolm had made a report to the Charlottesville 

Police Department on· September 19, 1979? 

Yes, I was. 

.Did you go to the Sir and Her beauty shop on 

Ell1ewood Avenue after the report had been made 

·by Mrs. Malcolm? 

Yes, sir. I first met with the o.fficer who took 

the report and then, I went to the Sir and Her. 

After you got this basic inrormation from her 

report, did you swear to an affidavit and obta11 
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1 a search warrant for Mr. Freeman ',s home on 

2 Elliewood Avenue? 

3 A Yes, I did. 

4 Q Is that located in the City of Charlottesville? 

5 A Yes, it is. 

Q Who accompanied you in the execution of this 

7 search warrant?. 

8 A Detective Robertson· and Detective Hughes. 

9 Q About what time did you arrive at Mr. Freeman' a 

10 home and who was present? 

11. A Some time between 9:00 an~ 9:30 and Mr. Free-

12 man's mother was present. 

13 Q Was that on the night of September the l~th of 

14 this year? 

15 A Yes, it was. 

16 Q What was the search directed to? 

17 A It was directing us to look for and seize any 

18 pictures of Jennifer Malcolm. 

19 Q While you were looking for these pictures, did 

20 Mr. Freeman arrive at home or did Mr. Freeman 

21 come to his house? 

22 A Yes, he did. 

23 Q Tell us how this occurred and what happened 

24 thereafter? 

25 A While we were in there sear~hing his bedroom 
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1 he appeared at the door and came on in. 

2 ' 
Q Do you know how he got to his house? 

3 
A Officer Melton was with him, so I assume that 

4 he came with him. 

5 
Q All right, had you advised other police officers 

6 
that you wanted to see Mr. Freeman? 

7 
A Yes. I had already advised Officer Melton who 

8 works the Corner - the University Corner to be 

9 on the look out for him that we had a warrant 

10 for him. 

11 Q When Offficer Melton brought Mr. Freeman to his 

12 home, what transpired? 

13 A I served him with the warrant of arrest and I 

14 told him that we had executed the search war-·-

15 rant on his mother and at that time, !"advised . . 

16 him of the warnings under Miranda. 

17 Q Was this done orally? 

18 . A It was read from a card. 

19 Q Just tell us what happened after that, Sergeant 
-

20 Jones? 

21 A After this, he said that he would go· apead and 

22 get the pictures and him and Detective Hughes 

23 and Robertson left the room and in a couple of 

24 minutes, they came back into the room with 

25 some pic.tures. 
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1 Q And those pictures were subsequently inventoriud 

I 

2 

' 3 

on the back of the search warrant and turned 

into the property room at the Charlottesville 

4 Police Department? 

5 A Yes, sir. 

6 MR. BARRICK: I think Mr. Wood and Mr. Stone 

7 and I, Your Honor, have agreed that these pictures 

8 were seized in connection with the execution of 
' 

9 the search warrant and are the pictures which have 

10 been marked for identification as the Commonwealth'!S 

11 Exhibits Numbers l through 13 •. 

12 MR. WOOD: That is correct and if we could have 
I· 

13 a m:1.nute to look at them? 

14 MR. BARRICK: Yes but let me explore one other 

15 matter first. 

16 BY MR. BARRICK: 

17 Q Did you not also seize at the same time 3 

18 negatives, I guess that is what you call them~ 

19 photography negatives? 

20 A Yes. 

21 Q Are these the photography negatives? 

22 A Yes, they are. 

23 MR. BARRICK: Your Honor, I would like for 

24 these 3 photography negatives marked as a comp-osite 

25 Exhibit - as the Commonwealth~s .Exhibit Number 15 • 
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1 
THE COURT: All right, so marked. 

2 
MR. BARRICK: I should have included in my 

3 
examination of Sergeant Jones, the Commonwealth's 

4 . 
Exhibit Number 14 ~or what has been marked as the 

5 
Commonwealth's Exhibit Number 14 and which was 

6 
identified by, Mrs. Malcolm as· a photograph of 

7 . 
Miehe le Stone. 

8 
THE COURT: All right, Number 14. 

9 BY MR. BARRICK: 

10 Q What happened after you acquired these photo-

11 ·graphs and negatives, Sergeant Jones? 

12 A We went to the police department. 

13 Q At the police department, was Mr. Freeman agaii~ 

14 advised of his rights under the Miranda 

15 Decision? 

16 A Yes, he was. 

17 Q Was this done by a printed form that is custom-

18 arily used by the Charlottesville Police De-

19 partment for this purpose? 

20 A Yes, it was. 

21 Q Is this the original of that form? 

22 . A Yes, sir, it is • 

23 Q 'Did Mr. Freeman appear to understand his rights? 

24 A Yes, sir. He stated that he did and wrote down, 

25 yes that he understood them. 
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1 
Q Did he waive his rights and agree • • • 

2 
MR. WOOD: I don't think that is a matter for 

3 
the jury to consider whether he waived his rights 

4 
or not. 

5 
THE COURT: The Court has already made that 

6 
determination, but you wanted to • • • 

7 
MR. WOOD: Yes, sir. 

8 
MR. BARRICK: .Yes, sir, the questio~ about the 

9 
voluntariness • • • 

10 
MR. WOOD: The voluntariness has already been 

11 
determined; we are not raising the issue of the 

12 
voluntariness again. 

13 MR. BARRICK: I would like to introduce this 

14. 
Advice of Rights as the Commonwealth's Exhibit 

15 Number 16. 
16 

THE COURT: All right. 

17 . 
REPORTER'S NOTE: Whereupon, said Ad'vice or 

18 Rights received in evidence and marked the Common-

19 wealth's Exhibit Number 16. 
20 BY MR. BARRICK: 

21 
Q Then, .did you - Mr. Freeman give you· a state-

22 ment which he wrote in his own hand and signed? 

23 A Yes, he did. 

24 Q Is that the original of that statement? 

25 
A Yes, it is. 

ELAINE H. HEL VIN 1. C q 
. COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 

TELEPHONE 296- 88i0 



~~--~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

I 

1 

2 

3 

4 

5 

6 
-

7 

8 
I 

' 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Jones - Direct 

Q Would you please read it? 

MR. WOOD: May it please the Court: We would 

submit for the record our objection previously made 

in the Motion In Lim1ne at this point. 

THE COURT: A continuing objection? 

MR. WOOD: Yes, sir. 

THE COURT: r· understand - proceed. 

BY MR. BARRICK: 

Q Would you read the body of the statement to 

the jury? 

A Just the body? 

Q Yes, not the part about his education and that 

sort of thing but what he has written in his ~ 

own hand. 

A As an artist and writer and who is still writing 

a children's book for a publisher in New York 

I.am not ashamed to brieftY relate my dealings 

with my youngest photographic model, Jennifer 

Malcolm. 

I have known her and her friend, MicheJe. Stone 

for over a year as neighbo·rs on Elliewood 

Avenue. Both were particularly interested in 

my studio and young women's drawings and nude 

studies of my models during the last six month;, 

and some even earlier. Jennifer ai1d Michelle 

CHARLOTTESVILLE. VIRGINIA 
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Q 

A 

came to me ten days after Valentine's Day with 

a handwritten Valentine to Grandpa, whom they 

said that they loved, and when I heard the door• 

bell and open~d the door, they told me to sit 

down on the sofa and they read what they had 

written and after that, they both hugged and 

kissed me, and climbed into my lap. 

Numerous times after they would have climbed 

into my lap and loved to excite me, and I 

eventually excited them but only when they 

pressed me to respond affectionately. I told 

them of my belief in the beauty of love towards 

other individuals but always warned them that 

if that show of affectation was· to lead to any-

thing that would hurt that ~nd1vidual in anyway 

that it was not a love .that Christ taught. 

They understood and little .·Jennifer used to 

· say what we are doing isn't hurting ua or you, 

and I would say, right and always remember that 

real love never hurts anyone if done with God's 

love in us. This was not a physical expression 

except visual or when • • • 

You can't read that? 

No, I can't make it out . . . through our 

clothes ••• I think it was approximately in 
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the middle of July, 1979, when the color photo· 

graphs were taken and then, maybe a week later 

for the black and white shots. John Middleton 

Freeman. 

MR~ BARRICK: I would offer that statement, 

Your Honor, as the Commonwealth's Exhibit Number 

17. 

THE COURT: All right, so received. 

REPORTER'S NOTE: Whereupon, said statement 

received in evidence and marked the Commonwealth's 

Exhibit Number 17. 

BY MR. BARRICK:. 

Q What was Mr. Freeman's attitude during your 

interview with him, Sergeant Jones? 

A He was very open and very cooperative. 

Q Did he talk freely with you? 

A Yes, s~r. he did. 

Q Did he tell you other things in addition to 

what he wrote in that statement? 

A Yes, sir, he did. 

Q Did he relate other associations that he had 

with Jennifer Lee Malcolm at or about the same 

time that those photographs were taken in 

addition to what he said in his statement? 

A Yes, sir, he did. 
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Q Now, after your interview with Mr. Freem~, 

did you record these additional statements 

which he made? 

A Yes, sir, I did. 

Q And when· was that record made? 

A That same night. 

Q Can you identify this document, please, sir? 

A Yes, sir, that is my handwriting. 

Q And what is .that document? 

A It is the notes on the Jennifer Malcolm case 

on John Freeman. 

Q Are these the notes that you refer,red to and 

that you made that night? 

A Yes, sir. 

·. Q Abo.ut the matters that Mr. Freeman told you 

of and his association . . ·• 

MR. WOOD: Your Honor, I object to his leading • 

THE COURT: All right •. 

BY MR. BARRICK: 

Q This is entirely in your handwriting? 

A Yes, sir, it is. 

MR. BARRICK: Your Honor, I wou1d offer this 

as the Commonwealth's Exhibit Number 18, Detective 

Jones' s past recollections recorded. 

MR. WOOD: We note again our contin~ng objection 
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in this area, Your Honor. 

THE -COURT: Yes. 

REPORTER'S NOTE: Whereupon, said statement 

received in evidence and marked the Commonwealth's 

Exhibit Number 18. 

BY MR. BARRICK: 

Q Would you please read what you recorded in 

those notes, Sergeant Jones? 

A , It says: Notes on Jennifer Malcolm case on 

John Freeman. After advising Mr.' J1ohn Free­

man of his rights under the Miranda Warning 

at approximately 10:45 P.M. 9-19-79, I asked 

. Mr. Freeman about the pictures of Jennifer 

Malcolm in the nude, and he stated that he had 

taken the pictures. 

The first ones that he took were ih the middle 

of July in color and the black and white were 

taken maybe a week later • 
. 

He stated that Jennifer had told him that she 

wanted to be a model and that she went upstairs 

to his bedroom and that she closed the blinds 

except the ones that she couldn't reach and he 

closed them leaving two open so that he could 

photograph her. 

1 r-.~~ 
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1 Mr. Freeman stated that Jennifer got on the 

2 bed and jumped up and down and then, started 

3 posing for him with clothes off. 

4 Mr. Freeman stated that he didn't touch Jennif~r 

5 and that. back in May, Jennifer and a girl 

6 named, Michele· Stone wanted to see him in the 

7 nude and that he went into a closet and droppe~ 

8 his clothes and jumped out in front of them 

9 for a second, and that the two girls pulled 

10 their pants down and back up real quick. 

11 Mr. Freeman stated that the two girls were 

12 always trying to get him excited by rubbing 

13 up against h~m and it did get him excited. 

14 Mr. Freeman stated that he often fondled the 

15 girls both with clothes on and off and some 

16 time back in August, that he masturbated in 

17 front of the girls. 

18 Mr. Freeman stated that at no time did he ever 

19 penetrate the two girls. Mr. Freeman also 

20 stated that at· different times, the two girls 

21 would put their hands on his penis and k~ss it~ 

22 I And the last time was Just before the Universi~y 

23 I students returned to school. 

24 Mr. Freeman stated at one time he kissed both 

25 girls on their private~~~ a vacant building 
. .J . .J..U 
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1 now occupied by a pizza house and both girls 

2 were standing up with their pants down. 

3 Mr. Freeman stated that they were always doinE 

4 these ·things in his room or in a vacant house 

5 now a pizza house, or at the end of Elliewood 

6 in some vacant garages. Signed:: R. o. Jones. 

7 THE COURT: Now, Members of the jury, I will 

'8 instruct you later but I will also do it· right now. 

9 This last statement concerning other incidents is 

10 told you purely for the purpose of showing motive 

11 or purpose which the defendant may have gone about 

12 making the pictures. But they are not - those . 
13 statements are not to be taken by you ~as being 

14 evidence that he committed the offense for which 

15 he is now on trial. Keep that in mind. All right, 

16 Mr. Barrick, proceed. 

17 ·MR. BARRICK: Your Honor,· I would now offer as 

18 Commonwealth's Exhibits, these photographs which 

19 have been marked for identification as Exhibits 

20 l through 14 along with the negatives that have 

21 been marked for identification as the Commonwealth'~ 

22 Exhibit Number 15. 
I. 

23 THE COURT: All right. 

24 REPORTER'S NOTE: Whereupon, said photographs 

25 received in evidence and marked the Commonwealth's 
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Exhibits Nwnb.ers l through 14. The said negatives 

received in evidence and marked the Commonwealth's 

Exhibit Number 15. 

MR. BARRICK: I would like to show them to the 

jury, please. 

THE< COURT: · All right, you may do so. 

[Exhibits circulated among the jury] 

MR. BARRICK: I have no further questions.· 

THE COURT: Any cross? 

CROSS EXAMINATION 

BY MR~ WOOD: 

Q Did you describe, Detective Jones, Mr. Freemar: 

as being cooperative a.'"ld open with 'you·? 

A . Yes, sir. 

Q Much more so, wouldn't you say than mos·t peop· e 

that you interrogate? 

A Yes, sir. 

Q As a matter of fact, such that it kind of 

surprised you, didn't it? 

A Yes, it did. 

Q 

A 

Q 

It was almost that you had to keep him from 

talking rather than the other way around, isn t 

that correct? 

That is correct. 

Now, Officer Jones, when you all went out to 
~ " "' : 

i.l...A..i 
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1 the house to get the pictures, he is the one 

2 who actually found the pictures, Mr. Freeman? 

I 3 And he gave them to the police, isn't that 

I 

4 correct? 

5 A That is .correct. 

6 Q He never made any effort to hide or, secrete 

7 anything in any form, did he? 

8 A No, sir~ 

9 Q You all hadn·.•t been able to locate them be-

10 fore he came there, is that rig..~t? 

11 A No, sir, we hadn't lo~ated them. 

i2 Q As soon as he came ln - moments later; the 

13 pictures were available? 

14 A That is correct. 

15 Q And he had no objections or made no efforts 

16 in anyway not to show them to you? 

17 A No, sir. 

18 MR. WOOD: That is all, Your Honor. 

19 THE WITNESS STANDS ASIDE 

20 MR. BARRICK: The Commonwealth re,sts, Your 

21 Honor. 

22 - THE COURT: The Commonwealth rests. 

23 MR. STONE: We have a motion, Your Honor. 

24 JURY OUT 

25 MR. STONE: Your Honor, at this point, we would 
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1 move to strike the.Commonwealth's evidence on the 

2 following bases with no further challenge that 

3 sufficient proof has been offered at this stance 

4 that the defendant did take ghe pictures and that 

5 they were sexually explicit and were of a child 

6 under 18 years of age; however, with regard to 

7 whether the photographs are obscene for children, 

8 we renew our previously voiced objection to the 

9 vagueness of the statute, the statutory definition. 

10 I point out to the Court the only evidence upon 

11 which the jury can conclude that these photographs 

12 appeal to the prurient interest of children as 

13 determined by the experience of children in the con-

14 temporary community has been the testimony of Dr. 

15 Runquist. 

16 Dr. Runquist is a p~acticing clinical child 

17 psychologist who has seen a number of children; 

18 however, given this standard, Your Honor, Dr. Runquist 

19 did admit that in his opinion that children under 

20 4 have no prurient interest and that the prurient 

21 interest of children vary extensively with age and 

22 vary to some extent with regard to sex. 

23 .· Dr. Runquist's opinion was based solely on the 

24 children that he had seen in a clinical capacity 

25 over the .last two years, and with regard to those 
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1 who were sexually abnormal, Your Honor. 

2 And he testified that he did not know whether 

3 those children when they were brought to him were 

4 more easily aroused than normal children - that was 

5 the extent of his testimony • 
. , 

6 I specifically asked him and he said that he 

7 simply did not know whether theae children were more 

8 easily aroused than others or whether they had simply 

9 been exposed to more arousing situations or just 

10 what the circumstances were, and based upon that 

11 testimony,·Your Honor, it is the defendant's positio~ 

12 that Dr. Runquist has not testified as to the general _ 

13 experience of children in the contemporary community. 

14 He has testified solely with regard to the 

15 children that he has seen and all of whom had been 

16 brought to him for some abnormality, or some family 

17 problem or something in that regard. 

18 We subrait that the~children who .have been ta.ken 

19 specifically to the psychiatrist or psychologist at 

20 the hospital are not a normal sampling of the children 

21 . in their own community and based upon that, Your 

22 Honor, we take the position that evidence - that 

23 opinion of Dr. Runquist is insufficient as. a matter 

24 of law for the jury to conclude beyond a reasonable 

25 doubt that these pictures appeal to ·the prurient 
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Interest of children as required by the statute. 

There is simply no evidence as to what normal· child:z en 

in a contemporary community would consider prurient 

expecially, given the additional information that 

certain children specifically those under 4 have no 

prurient interest. 

So, at least with regard to all of the children 

in the Charlottesvill~ community between the ages 

of 1 and 4, these pictures do not appeal to their 

prurient 1ntereEi; by the Conunonwealth' s own ev1dence
19 

and we submit that given the vague nature of this 

statute and the definitions contained therein that 

it is a criminal statute which should be strictly 

construed against the Commonwealth in favor 01"' the 

defendant. 

And given that definition, it should be con-

sidered as broadly as possible in favor·or the de-

fendant in that Dr. Runquist has supported the 

position that there.is more than a reasonable doubt 

that these pictures are not obscene for children as 

defined, and we would move to strike on that oasis. 

THE COURT: All right, Hr. Barrick? 

MR. BARRICK: I don't care to respond, Your 

Honor. 

THECCOURT: I think the evidenc·e is sufficient 

L_ ____ _u_ ________ ~---------
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Freeman - Direct 

to go forward at this time and! overrule.your 

motion. Shall we proceed with the defendant's 

evidence? 

MR. WOOD: We note our exception and need to 

confer very briefly with Mr. Freeman. 

RECESS 

JURY.IN 

MR. WOOD: I call Mr. Freema.'l. 

JOHN MIDDLETON FREEMAN :i t.he Defendant appearing 

on his own behalf, being first duly 13worn, was 

exa.'11.ined and testified as follows: 

DIRECT EXAMINATIOM 

BY MR. WOOD: 

Q Please state your full name, please? 

A John Middlet.on Freeman. 

Q · How old are you, Mr. Freernan? 

A I am sixty-one y,ears. 

Q When were you sixty-one? 

A August the 14th. 

Q Where are you now residing? 

A At 3201 Monument Avenue, Richmond, Virginia. 

Q With whom are you living at this time in Rich-

mond? 

A I am living with my father's sister, my aunt, 

Mrs. Jarr.es 5raneh Cabell. 
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·Freeman - Direct 64 

1 Q Where were you living before you ·began 11 ving 

2 eith Mrs. James Branch Cabell in Richmond? 

3 A I was living in the house of my mother at 12 

4 Elliewood Avenue. 

5 Q Your mother is Mrs. Alicia Flynn? 

6 A Yes. 

7 Q How long had you been living with your mother 

8 beginning . . • going back in time t 10 the sunu11e'" 

9 of 1979? How many years had you been living 

10 with her prj_·:-ir to that time? 

11 A Prior to that, '71 or something like that. 

12 Q Possibly 8 years? 

13 A Yes. 

14 Q Were you born and raised here in Charlottes-

15 ville? 

16 A Yes, I was. 

17 Q Briefly what is your educational background? 

18 A Two years of college. 

19 Q Where did you attend college? 

20 A The University of Virginia and also other places, 

21 my art education, 5 years of that. 

22 Q Where was your art education? 

23 A Most of it in New York City, The Art Students 

2.4 League of which I am a life member. 

25 Q Are you by profession an artist? 
- -
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Freeman - Direct 

1 A I am. 

2 Q Are you a~so a writer? 

3 A Yes, I am. 

' 4 Q How long have you been an artist? 

5 A Ever since I can remember - 5 years old, I was 

6 drawing but I wasn't making any money until I 

7 was 12 or 13. 

8 Q Do you have any other source of income now othei' 

9 than your artistic and writing work? 

10 A Yes, I do. I ..,_ .. ecei ve from the Veteran Adrninis ·. -

11 tration, a compensation.for a disability of 30 

12 per cent. 

13 Q Do ·you admit, Mr. Freeman, that you took the 

14 pictures of Jennifer that you have seen here 

15 in the courtroom this morning? 

16 A Yes, I do. 

17 Q When were those pictures taken? Let me rephras1e 

18 that, were all of the pictures taken at the 

19 same time? 

20 A No, sir, they were not. 

21 Q When were the nude black and white pictures 

22 I taken? 

23 
I 

A They were taken either in June or July of 1979. 
' 

24 Q When were the nude color pictures taken? 

25 A They were the last and they were taken in July. 
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Fr~eman - Direct 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Of 1979? 

Yes, in 1979. 

I hand you several pictures, Commonwealth's 

Exh1b1 t Number 1 depicting the child wi.th what 

looks like a Scottie dog, can you recall when 

that picture was taken? 

Well, it was taken in 1978, in the fall or late 

summer of 1978. 

I hand. you, Commonwealth's Exhibit Number 2 

which is age~n a picture of a child: with a 

Scottie Dog. • 

The same time - same time. 

I hand you, Commonwealth's Exhib1t·Nurnber 3 

which shows Jennifer with a pink jacket and blu~ 

trousers, do you recall when that was taken? 

I would say that was taken in January of 1979, 

or pretty close to that. 

Now, I hand you, Commonwealth's Exhibit Numbers 

4, 5 and 6, all of Jennifer, as y;ou look at 

them, tell the jury when they were taken? 

These were the last pictures that I took of 

Jennifer and they were in July o.f 1979. 

Were they taken before or after ·the nude · 

pictures? 

They were taken after the nude pictures.· 
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Freeman - Direct 

1 
I 

Q Did you show all of these pictures to Mrs. 
' 

' 2 
I 

Malcolm? 

3 A No, I did not. 

4 Q You did not show them all to her? 

5 A No, I just took her certain ones. 

6 Q Can you recall today which ones you did show to 

7 her? 

8 . A Well, I would have said that I showed all prob-, 

9 ably of the black and white and I would guezs 

10 most of the color ones. 

11 Q Did you sho~ ?er both the· nude p!ctlir~s and·the 

12 picture3 of the children with clothes? 

13 A I am not positive. I could have shown some with 

14 clothing on but I don't rem~mber. 

15 Q When and under what c1·rcu."1lstances, did ycu tir:;t 

16 meet Jennifer Malcolm? 

17 A She and her little pl'aymat·e Miche:le were walkirg 
. 

18 down the street and saw r:te with a camara. I had 

19 seen them a number of ti~es at a distance, and 

20 they stopped • • • they said, how about taking 

21 - our pictures • • • I think that was the first 
' 

22 time that I got to kno,·1 them. They were both 
I 

23 standing with signa advertising the Her and Sir 

24 II business of her mother. 

25 · Q Was this out on the ~treet in that nrea'1 
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Freeman - Direct 68 

1 A Yes, right. 

2 Q Where was your mother's home where you were 

3 living in relationship to the Her and Sir Beauty 

4 Salon? 

5 A It is across the street but diagonally, oh, 

6 a 150 feet, I guess. 

7 Q What professional activities m~re _you:then 

8 engaged in, Mr. Freeman? 

9 A Well, I was doing some portrait work and I had 

10 commissions to do, repair work on a frame that 

11 is generally what I was occupied with and some 

L 12 photography but I didn't get paid too much for 

13 that. 

14 How frequently during this course of time, 

15 would you see Jennifer with .her friend, Michele 1> 

16 A Well, it would differ . . . sometimes a week 

17 would go by and I wouldn't see them and at. othe ~ 

18 times it would be almost every day that I would 

19 pass them on ihe street. We all went to the 

20 Corner. 

21 I Q Now, what type of pictures did you_take_Qf 

22 
,I 

these children when you first began to take 

23 pictures of them?. 

24 A Well, just pictures .•. if they happened to 

25 be on the front porch, I would take a picture 
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Freeman - Direct 69 

1 like that one that I showed you. There was a 

2 time when, after I had given the picture to 

3 Craige Stone, she was the spokesman mainly 

4 for the group. I had given it to her as a 

5 Christmas present and she was very pleased and 

6 the children were very ·pleased and c·ame to me, 

7 particularly Michele • • . particularly 

8 Jennifer, Michele was always in the back but 

9 Jennifer came upstairs one day and saw me 

10 polishing my shoes and she had her blue jacket 

11 on and I said, you sit over there, honey, and 

12 I will photograph you • • • you have a 

13 terrific color combination. This ••• that 

14 picture is one in that group there and that is 

15 the one tha~ was liked in New York. 

16 Q My question, if you have forgotten, Mr. FreemanlJ 

17 what type of pictures that you took? But, let 

18 me ask you this, did you show any of those 
. 

19 pictures to Mrs. Malcolm or Michele's mother? 
' 

20 A Of course. 
' 

21 Q Describe their reactions at that time with these 
.1 

22 pictures? 

23 A Very pleased with them. 

24 Q Did you give any of these pictures to either 

25 of those parents? 
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Freeman - Direct 

A Yes. 

Q Were there ever any drawings made by you of 

either child? 

A Later on, yes, there were. 

Q And what did you do.with the drawings? 

A I sold them. The child said, my mother will 

buy it. 

Q To whom did you sell it? 

A I sold it to Susan Malcolm. She gave $5.00 

to her daughter to pay me and then her 

daughter gave it to Michele as a present. 

Q Describe briefly what it showed? 

A They were conte' sketches, some similar to 

some that I have here but they were a little 

bit larger. I used better paint. I usually 

get about 

Q Was there any nudity in any way involved? 

A Absolutely none, absolutely none. 

·Q Whose idea was it for Jennifer to visit in 

your home? 

A They both came to the door and knocked. This 

was a few days afte~ Valentine'~ Day ... they 

pushed me in the door, grandpa, . sit down . . . 

they had already made their entrance then. 

I don't know, can you say that .I was trying to 
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Freeman - Direct 71 
1 keep·them out? They came in on their own and 

I 2 I 
I 

they liked being there. 

3· 
Q Did their visits ever cause any problems for 

4 you? 

5 A Yes, sir, they did. 

6 Q State for the jury what problems their visits 

7 caused? 

8 A Well, I was working on a painting of the Civil . 

9 War and my palettes are usually pretty wet and 

10 covered with paint. Children don't know how 

11 to walk around a studio and you have to watch 

12 them and I told them to be careful, but they 

13 were curious and I got .them out the first time 

14 as quickly as I could but they came back again 

15 as they were still very curious about a studio. 

16 And my mother objected to the noise that they 

17 made corning in. 
_. 

18 Q What other things besides the pictures and the 

19. drawings did you do at that time with the 

20 children? 

21 A Well, at that time and that covers a period of 

22 two, three or four months, February, March and 

23 April. .By May some rather unusual things were 

24 
I 

taking place, to me anyi·tay. They were bringing 

25 
i 

me drawings and they were.standing on the porch 
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Freeman - Direct 

Q 

A 

Q 

A 

A 

Q 

A 

Q 

A 

and saying things to me. 

What things were they saying and what type of 

drawings were they bringing? 

Well, the first set of drawings that they 

brought me· were ink drawings, similar to the 

valentine that they had given me but this time 

they were explicit drawings of themselves and 

me and them doing certain things. 

What type of things? Were they sexual or not? 

They were sexually oriented, yes, and they 

would write words like grandpa can you help 

- us spell these words • • • and they were, dog,. 

cat, and rat, the usual, and then when they 

got down to spelling the state, they mis-

spelled it ••• in pencil they misspelled it. 

How did they spell Virginia? 

Vagina. 

What other words did you notice that they 

misspelled? 

Pencil was spelled penis. 

Did you ev.er do anything with them outside, 

at the University? 

I used to go out and dance with them and go to 

the pinball machine with them. They loved to 
' 

·play pinball at Pees' and at the West Virginian'" 
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Freeman - Direct 

Q 

A 

Q 

A 

Q 

A 

There were lots of these machines and their 

mother would give them a dollar. I finally had 

no money. I gave them at first two or three 

dollars to play these machines, but then we 

would dance together. They were very good 

dancers ••• excellent. They taught me how 

to do disco. 

Mr •. Freeman, I am going to refer you now to 

the nude pictures in evidence of Jennifer and I 

want you to tell the jury why you took those 

pictures? 

Well, by the time I had found that children 

at that age knew more than I ever knew at that 

age, and I was curious to know what were they 

going to do next, I took the first set of draw~ 

ings, I think that I had six of them, up to 

show David Ward, who is our minister, and I 

showed these to him at a party • • • that we hru. 

a party at Dr. Buxton's and he said .•• 

Who is Dr. Buxton, is he your psychiatrist? 

Dr. Buxton is an old friend of the family and 

he has been a very helpful ps~chiatrist in my 

case when I am depressed • . . 
Well, my question is, why you.took the pictures) 

Well, we are leading up to it. He said not to 
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worry about it but I was worried because I 

knew this could lead to some other things. 

When the children showed this particular sexual 

interest in me I thought that there ought to be 

something done and I told my mother to keep. 

her out • • • keep these children out, 

particularly Jen~ifer~ Now, Jennifer, she had 

already shown signs of liking me • • • she told 

me that her mother needed a boy friend. I said, 

well, I am not that boy friend, your mother 

is nice to me, but she won't. take me. I hadn't 

aslted her to do more than to have a: cup of 

coffee, but Craige Stone, the other girl •. .,ho 

had agreed to have coffee, but we never got 

together • • • 

Q I understand, but if we may go back, Mr. Freeman? 

A The reason why I took the pictures? 

Q Yes? 

A The girl cornea into the house and wants to use 

the john upstairs. She knows she is forbidden 

to come in, she goes upstairs and uses the john. 

She pulls down the shade and she says, grandpa, 

I am going to be a Playboy girl. and you photo-

graph me, you have got a camera, you have got 

film in it. I said, no, get o~t, and I got her 
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Freeman - Direct 75 

i 

1 out. The _first time I got her out. The second 

I 

2 time she came back, I thought that I had better 

3 photograph her this time. 

4 Q Slow down a little. You say that the first 

5 time you got her out, tell the jury what you 

6 mean by the first time you got her ou~? 

7 A Well, when she comes in and uses an excuse 

8 that she wants to use the bathroom, I said, 

9 well, you know where it is, go on up there and 

10 use it and come on down and it is 

11 grandpa, I can't open the door, I can't open 

12 the door. I went up and opened the door for 

13 her. Then she . . . 
14 Q Excuse me, Mr. Freeman, my question was, what 

15 you meant by saying that the first time you 

16 got her out? 

17 A Well,' the first time I got her out, she did 

18 her duty and she got out. She was pestering 

19 me. But she came back again • • • 

20 I Q How ••• excuse me, go ahead? 

21 A She came back again, twice again, the second 

22 time she came back I thought, there is sornethinib 

23 very strange about this type of behavior and I 

24 am going to make a record of it, no matter 

25 what, because no· one will ever believe me if I 
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Freeman - Direct 76 

1 tell them, so I did. I recorded it. 

2 Q Explain what you mean, made a record, so the 

3 jury will understand what you mean by that? 

4 A Well, there are other things in photography 

5 besides art photography. There is a record of 

6 what happens that people cannot see any other 

7 way except as a photograph. They can believe . 

8 a photograph where they won't believe your 

9 word or-testimony to that effect. 

10 Q Who did you intend to confront or show these 

11 pictures to? 

12 A At first I thought about it and I thought that 

13 I didn't have to show them to anybody. The 

14 little child wanted me to have me give them to 

15 her so that she could show her boy friends but 

16 I refused to do it. But, then I thought the 

17 only other _person who should see these should 

18 be her mother. 

19 Q Why did you feel that way? 

20 I A Because the mother ought to know what the child 

21 .I was doing and if she didn't know, she ought to 

22 know and if she didn't like it, then that was 

23 just too bad. We would have to do something 

24 about it because it seemed to me that the 

25 children had already gotten some other children, 
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Freeman - Direct 77 
1 older boys, in trouble and she did not have the 

2 best reputation, this particular one, and I 

3 knew this from some friends, little girls and 

4 boys, so to show up her promiscuity, if that is 

5 what it would be called, I would say probably 

6 that is the best word ••• a little child 

7 doesn't know what promiscuity is •.• 

8 Q Did you regard what she was doing as promiscuous? 

9 A I would.say, yes, but I wouldn't say that the 

10 pictures to me were obscene, but what she was 

11 doing was promiscuous • • • asking me to go to 

12 bed with her ••• how could I do that? 
I 

13 Q Did you ever harm or injure either of these 

14 children? 

15 A Of course not, of course not. 

16 Q Did they ever make requests in that regard? 

17 A Not to harm them, no, but they did make request> 

18 
I 

which would have harmed them had I done it, yes 

19 Q How many times? 

20 A Oh, any number of times over a period of two 

21 months. 

22 Q Why didn't you report this to her mother? 

23 -A Well, her mother was very busy and every time 

24 I tried to get over there to ~alk to them 

25 there was some excuse ••• I can't see you . . . 
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Freeman - Direct 78 

1 I was never able to see them, but finally, I 

2 was determined the day before I showed the 

3 pictures to talk to Michele's mother, Mrs. 

4 Stone, and that is when I decided that I had 

5. better do it the next day. 

6 Q Who developed those pictures? 

7 A Eastman Kodak, Rochester, and possibly another 

8 place over here that Mincer deals with, over 

9 in the valley, I don't know. 

10 Q Did you participate at all in the development? 

11 A No, in no way. 

12 Q Did you· ever intend to profit in any way 

13 financially from these pictures? 

14 A No, I certainly did not. 

15 Q Did you ever intend to gain in any way from 

16 these.pictures? 

17 A Absolutely not. 

18 Q Did you ever intend to use any of the nude 

19 pictures iri any book that you were working on? 

20 A Absolutely not. 

21 Q You heard Mrs. Malcolm's testimony in which she 

22 ' accused you of saying to her that you were goin;) 

23 
I to trade these pictures of her daughter for 

24 publishing rights. Would you please tell the 

25 jury what you said to Mrs. Malcolm and what she 

ELAINE H. HEL VIN 1.32 
COURT REPORTER 

CHARLOTTESVILLE. VIRGINIA 
TELEPHONE 296-88i0 



I 

Freeman - Direct 79 

1 said to you on that September day? 
' i 2 
I 

A Yes, sir. I said, Mrs. Malcolm, I have some 

3 pictures that I think you should see of your 

4 daughter and she didn't knovr what I was going 

5 to show her and I showed them to her and I 

6 said; let me ask you a question since these 

7 things don't appeal to you, why do you show a 

8 girl that age Playboy and Playgirl magazines, 

9 she said they are going to see them 'anyway·- • • • 

10 Q Excuse me? 

11 A ~hey are going to see them anyway. 

12 Q Why did you actually show .the pictures to Mrs. 

13 Malcolm? 

14 A To show the mother of this little girl how the 

15 . · little girl was promiscuous and doing something 

16 that she shouldn't do ••. and to" see what she 

17 I could do about it. 

18 Q Did you have or want the permission of Mrs. 

19 Malcolm to use certain pictures in a book? 

20 A Not in a book, but I did state that the man 

21 that I had been talking to first, Don List, 

22 might be interested in seeing what this little 

23 girl's character was like after she had been 

24 ' seen by him clothed. I thought years from now 

25 
II 

or maybe next month if she gives me permission 
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' 

I 

1 if I could get to New York, but that wasn't the 
~ 

2 important thing • . . the important thing was 

3 to show why she would show a child, allow a 

4 child to go out and show her Playboy ,and stir 

5 
,. 

up her • • • to the degree that she would come 

6 to rne and say, you are a great artis~, you 

7 are a great photographer . . • make me famous. 

8 I am a beautiful thing, make me :famo:us. 

9 Q What did Mrs. Malcolm say to you on that 

10 occasion? 

11 A She told me to hold on to them ••• I said, 

12 you know I can't keep on making pictures 

13 without getting something back and before I got 

14 . to the point to say, how about $4.50, or what-

15 ever the fee would have been for the film and 

16 negatives • . . 
17 Q Do you mean $4.50? 

18 A Yes, $4.50 •.• before I could even get that 

19 out of my mouth, she said, these ••• don't 

20 
I 

show these to anyone, take them back and put 

21 them away and don't show them to anyone. 

22 Q Did she ever ask you to give th~se to her? 

23 A No. 

24 Q Are you sure of that? 

25 A Well, if she did I never heard .it, but if she 
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did ask me, I might have thought here again, 

people are asking me for things for nothing. 

I am giving things away and I am going broke 

doing it. But, I do not remember that she aske~ 

me at all and I did remember thinkin~ why does 

she want them if she thinks they are· obscene 

and she said keep them, I don't want· them. 

I distinctly heard her say, I don't ·want them. 

Q Would you have given her all of these pictures 
' 

if she had given you the $4.50? 

A Every one ••• what use were they to me? 

Other than to prove a story, but if she took 

them that would have admitted that she could do 

something about the child. 

Q What did you plan to do witl?- these pictures 

after you left Mrs. Malcolm's location that 

day? 

A I had no plans to do anything with them. I 

wanted her to tell me what to do • • • she said 

· to lock them up and not show them to anybody, 

that was good enough· for me, so ~ did it. 

Q Where did you lock them up? 

A I took them and put them in a drawer out in 

the hall. 

Q Would one opening the drawer readily see them 
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1 or what? 

.2 A Well, they were under some other things, but 

3 there were a whole lot of other things in the 

4 drawer, there were pictures and junk and stuff. 

5 Q Before that day, had you ever shown the picture 3 

6 to anyone else? 

7. A I don't have any memory of it. I might have 

8 shown it to one person and he thought it was 

9 artistic and that is the only person • . . 
10 might have been one person but I don't think 

11 . . .. I don't even recall • • • yes,, I do recal .. , 

12 I did show it to one person and then brought it 

13 back b~cause I said I don't think I should. 

14 ever show it to anyone and that is the truth. 

15 Q Did you eve·r try to sell these to anyone? 

16 I A Never. That is very bad for photographers to 

17 do that. No decent photographer does that, I 

18 don't. We are asked to do things often but I 

19 just don't do them. 

20 Q Do you consider these pictures obscene? 

21 A I do not. 

22 Q What, if anything, could be added to the pie-

23 tures in your opinion to make them obscene? 

24 A Oh, you would have to bring in all sorts of 

25 things and I certainly wouldn't do that. 
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1 How can you take the naked body that God gave 

2 us and call it obscene unless it is involved in 

3 something that is obscene? 

4 Q Don't you feel, Mr. Freeman, that you should 

5 distinguish between a five year old child and 

6 an older person? 

7 A Yes, definitely. A five year old child at a 

8 beach doing this sort of thing is not thought 

9. of as anything, at least I·have seen enough 

10 of them so I am not impressed by them. But her 

11 attitude, I think, was a r~sponsible attitude 

12 put on by someone else telling her to do this. 

13 How could she do it out of her head unless she 

14 was told to do it? 

15 Q Did you encourage her in any way t,6 do this? 

16 A I certainly didn't, but probably my pictures 

17 were enough encouragement~ There were drawings 

18 but that was enough encouragement, personally, 

19 I did not encourage her. They were the ones 

20 who gave me the candy and kissed me and things 

21 like that • . • • they gave me the candy, I 

22 didn't give them the candy. 

23 Q Do you feel that the taking of these pictures 

24 by you was wrong? 

25 A I think that I could have used better judgement~ 
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1 but I don't think it was wrong. 

2 Q Why don't you think it was wrong? 

3 A It was evidence of what our social system today 

4 of youth coming into knowledge before time and 

5 particularly for Charlottesville and I don't 

6 think that Charlottesville is ready for this 

7 type of education of four and five year olds 

8 in this type of thing. Maybe it is, but it 

9 isn't in view of what I have learned about the 

10 way things are going, I think this is the 

11 evidence that I wanted to show, proof that this 

12 goes on. If I am wrong, then I am wrong but 

13 at least I had the proof . . • who would take 

14 my testimony if I told them? They wouldn't 

15 take it without proof and a photograph is proof. 

16 Q I am going to hand you some things. First, I 

17 am going to show them to Mr. Barrick. Mr. 

18 Freeman, I am going to hold this up so that the 

19 jury can see it, tell the jury what this is, 

20 that I am showing? 

21 A This is·a·photograph of my portrait of Miss 

22 Savage who was one of the librarians at the 

23 Alderman Library a number of years ago. And 

24 this is Colonel Charles Christian Wertenbaker 

25 who was ••• it was in 1887, it was a large 
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1 photograph. I did a painting in color, he was 

2 my great-grandfather. 

3 Q These portraits that you painted, you had 

4 pictures of them? 

5 A Pictures of my oil portraits. 

6 MR. WOOD: I offer these in evidence. 

7 THE COURT: No objection, so recei vect·. 

8 REPORTER'S NOTE: Whereupon, said pictures were 

9 received in evidence and marked the Defendant's 

10 Exhibit Number 2. 

11 BY MR. WOOD: 

12 Q Would you briefly tell the jury who these 

13 people are or what this is? 

14 A I will start at the bottom here this is 

15 a young lady who, in 1967, she worked over at 

16 the pharmacy at the Dart Drug or one of the 

17 places out on Barracks Road. This is Mr. 

18 Keogh [?J, the late Mr. Keogh. I did his 

19 ' portrait ·in 1970. 

20 .1 Q Excuse me •• Mr. Freeman, these are photo-

21 graphs of portraits that you have painted? 

22 A These are photographs of the originals that are 

23 life si.ze. This is a lady that I did· years 

24 ago down in Norfolk. She is a .re la ti ve of a· 

25 friend of ours. This is some work that I did 
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1 up in New York thirty-five or forty years ago. 

I 2 It is now in a very fine home in Marylan'd. Thi> 

3 is my uncle, Tom Wertenbaker, a famous histor-

4 ian at Princeton and his wife has it now. 

5 MR. WOOD: This would be Defendant's Exhibit 

6 Number 3. 

7 THE COURT: So received. 

8 REPORTER'S NOTE: Whereupon, said photographs 

9 were received in evidence and marked the Defendant's 

10 Exhibit Number 3 • 
. 11 BY MR. WOOD: 

12 Q I am going to hand you these sketches as a 

13 group and ask you to briefly state, did you do 

14 each of these? 

15 A Yes, I did. 

16 Q When did you do these? 

17 I A This was done a few months ago, right here. 

18 I I did a pastel of the same girl. This is 

19 another, she works out here at City Hall. This 

20 is a· child of one of the workers at the Univ-

21 ersity, I forget which, I think she is a cook 

22 •.• very good, excellent. 

23 Q Was this done at Poe's? 

24 A It was done at Poe's, when she worked at Poe's 

25 
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1 about five months ago and this is a child and 

2 I don't know who she was ••• Sarah just came 

3 in with her parents. 

4 Q Was that in March of 1979 at the Virginian? 

5 A Right. 

6 Q Were these sketc~es that you mentioned that you 

7 
sold to Mrs. Malcolm of her daughter and to the 

8 other lady of her daughter, were they similar 

9 to these sketches? 

10 A Similar to the brown ones but a little bit 

11 larger and done with red chalk. 

12 MR. WOOD: I offer these as Defendant's Exhibi.t 

13 Number 4. 

14 THE COURT: Number 4? 

15 MR. WOOD: Yes, sir. 

16 THE COURT: So received. 

17 REPORTER'S NOTE: Whereupon, said sketches were 

18 received in evidence and marked the Defendant's 

19 Exhibit Number 4. 

20 BY MR. WOOD: 

21 Q How did you learn that the police were at your 

22 home on Elliewood Avenue on the September date 

23 that has been mentioned? 

24 A I had left home after eating and I went down to 

25 the Mineshaft where I used to sketch quite a 
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1 bit and I was having a beer. I had already 

2 had three or four beers when little Charlie 

3 Taylor came in and said, Monk Melton i1s looking 

4 for you. 

5 Q Who is Monk? 

6 A Monk is the policeman at the Corner at the 

7 University. He is well-known and well-liked 

8 so I·heard that and I beat it out of there real 

9 fast, left my beer and I had to hunt for Monk. 

10 I went up the usual way but when I got to 

11 Elliewood Avenue . . . 
Q Would this be up towards the University itself? 

13 A Yes. I crossed over the back way which is the 

14 quickest way knowing that he was probably near 

15 mother's house. 

16 Q Did you run into him? 

17 A I ran into him on the street right on Elliewood. 

18 Q What did you say to Monk when you saw him? 

19 A I said, what is going on and he said, oh, they 

20 want to find some pictures. I said, oh, yes, 

21 I know about the pictures but I didn't know it 

22 was going to be that way. I didn't know that 

23 she had gotten charges out. 

24 Q What statements did you give, if anything, to 

25 help the police 16cate the pictures? 
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1 A Well, when they asked me for them and I saw 

2 that they were turning the room upside down, 

3 well, they were very nice but they weren't 

4 turning things upside down, but they were begini-

5 ning to and had gone into things and taken a 

6 lot of my stuff apart. I said, if you had 

7 gotten me first, I would have taken you right 

8 directly to the pictures, which is what I did. 

9 Q Did you have any intent to use any of these 

10 nude picture.s for any book? 

11 A No, I didn't. 

12 Q Did you intend to barter or use them in· 

13 exchange? 

14 A Never, never. 

15 Q Did you intend to in any way proffit from them? 

16 A No, in no way. 

17 Q Were you paid for the pictures that you gave 

18 to Mrs. Malcoim earlier in 1979? 

19 A I don't recall being paid for any of them, but 

20 .I could have been paid something.. I just don't 

21 remember but I never sent her a bill • • • not 

22 for that,· anyway. 

23 I MR. WOOD: Your witness. 

24 ' CROSS EXAMINATION 

25 BY MR. BARRICK: 
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A 

Q 

A 

Q 

A 

Q 

A 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Well, your intention wasn't to use them in a 

book or to sell them or anything like that, 

I believe, you said your intention was to show 

them to Mrs. Malcolm? 

Yes. 

And so that she would have proof or she would 

have some evidence . . . 
Some evidence. 

As what her daughter was doing? 

Right. 

And that was the only reason that you took them~ 

The only reason, what more could I have?· 

Now, I believe that you were at your mother's 

home throughout the summer in 1979? 

Yes, I was. 

And Mrs. Malcolm was at the Sir and Her Beauty 

Shop? 

Right. 

Throughout the summer of 1979? 

Yes. 

And you say these photographs right here are 

the last ones that you took? 

Yes. 

Of Jennifer Lee? 

Yes, these were the very last ohes. She is 
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i 1 
I 

clothed and trying to make up. This i.s a 

2 . picture of her making up on the front porch. 

3 Q These three and these three I assume that they 

4 were taken at the same time? 

5 A Yes, within an hour of each other. 

6 Q Now, according to the back of these photographs 

7 they were developed in July of 1979, Mr. 

8 Freeman? 

9 A That is right. 

10 Q If you had these available to you in July of 

11 1979 and if your purpose was to show Mrs. 

12 Malcolm what her daughter \ias doing, why did 

13 you wait until September the 19th? 

14 A I had a very good reason. 

15 Q What is that? 

16 A Do you know that the children weren't around 

17 but they had asked me for these pictures and I 

18 had found qut that if I was· to gi v.e them to 

·19 them, it would be sp.read all over the place and 

20 I would have been arrested just like that? How 

21 are you going to explain having pictures of 

22 this nature? How would you if you had pictures 

23 of this nature, what would you do to them? 

24 Dig a hole and bury them? Now, if I had done 

25 that, let's consider if I had done that •.• 
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1 I would have no evidence to tell people about 
I . 
I 2 .this child and the activities that she and her 
I 

3 friends were doing. No one would believe me, 

4 my credibility in 1979 was nil ••• at least 

5 in that neighborhood as far as saying things. 

6 I was supposed to be a writer of fantasy. This 

7 ~s not a fantasy, this is the truth, but who 

8 would have believed me if I didn't have this to 

9 show to back it up because she did exactly what 

10 I thought she wouldn't do. I thought that she 

11 would say, it is a cute little kid, all ·right, 

12 but there is no need • • • no need to get 

13 excited a.."'ld I said, well, I am not excited • . . 
14 instead, she saw them as obscene pictures of he~ 

15 daughter. Why? She sees her daughter all of the 

16 time. What is obscene about her daughter? 

17 Only because I took them, but under what cond1-

18 tions? The girl comes to me and begs me to 

19 take them, isn't that unusual? Usually, it is 

20 the other way around, the photographer begs a 

21 child to pose. It was a very unusual situation~ 

22 This is evidence of a very unusual situation. 

23 Q I don't know that you really answered my 

24 question, but you said that these black and 

25 white, which are Commonwealth's Exhibits 10', 11, 
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1 12, and 13, they were taken before? 
; ·. 
I 2 A They were taken before and I put down • • • I 

3 had it reversed, these were the first. 

4 Q These black and whites were first? 

5 A Right. 

6 
I 

Q And they were taken before and developed? I 

7 ~rill ask you this, they were taken foz- the same 

8 reason, to show Mrs. Malcolm? 

- 9 A A part of the whole thing. 

10 Q Then why didn't you show these pict.ures to Mrs. 

11 'Malcolm until September the 19th? 

12 A Mrs. Malcolm ••• do you know what their vaca-

13 ti on times are? Many times they w,ere away 

14 during that time. Sometimes a whole month, all 

15 of July, I think all or paz-t or August, they 

16 were there and they weren't there, and they went 

17 away in September. They came back. I ha~1e 
I 

18 other things to do and these pictures were not 

19 of any importance to me until I could meet and 

20 confront her, so when she f1nall.Y came back I 
I 

---
21 did confront her. 

·--·· 

22 Q Where did you keep those pictures? 

23 A I kept them in a drawer. I had two drawers I 

24 kept them ••• in my room at first, then a 

25 little later, I kept them in the. hall. 
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Q Where are the negatives of those pictures? 

A I know that the negatives that I turned over to 

the police are missing or some of them . . . 
I turned over quite a few negatives that are 

missing .• 

Q Well, you are not suggesting that you turned 

over any more negatives to the police officers 

than these three, are you? 

A I certainly am. I turned over at least twice 

as many • . • possibly • • • where .:are the 

color negatives that I turned over? 

Q I don't know, that is what I am asking you? 

A Well, they were turned over to the police and 

I am not a police officer. You ask them what 

happened to them. 

Q Have.you searched your home and room since this~ 

A I have. See, I told them that everything was 
. I 

there. I said, I will search until I find what 

is missing because I knew there ~as one or two 

more negatives that should be there and I 

finally found them . . . after a long time I 

finally found them. Mr. Boyle, who was my 

lawyer for the first time last year, suggested 

that I not take them to the police, but to keep 

them elsewhere in the house, so I did that. 
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1 Then, I got another lawyer and showed· them to 

2 him and he said keep them, don't ·give ..• and 

3 I Monk said don't give them any more, b,ut what 
I 

4 happened to the other negatives, th~t is what I 

5 I want to know. 

6 Q Now, this is Commonwealth's Exhibit I-lumber 1. 

7 There is writing on the back ••• Jennifer, 

8 age 5 after her birthday. That is in your hand 

9 writing, isn't it? 

10 A Right. 

11 Q You wrote that on the back of the picture? 

12 A Yes, I wrote ••. 

13 Q To identify that this picture was taken of 

.. 
14 Jennifer Lee Malcolm after her 5th: birthday? 

·' 

15 A Yes, I would say it was after 

16 Q All right? 

17 A A year later when she would turn 6 • 

18 Q In a different ink, but that is also in your 

19 handwriting? 
-

20 A Yes. 

21 Q Jennifer Malcolm will be 6? 

22 A On July 25th. 

23 Q Right . 
I 

24 A That was written a year later. 

25 Q Why did you write that down? . 
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1 A Because these pictures were to be identified 

2 when people look at them, they want to identify 

3 them. 

4 q But what was the significance of her birthday? 

5 A What do you mean? 

6 Q What was the significance of her birthday? 

7 A She invited me to her birthday. 

8 Q ·oh, I see . 
.. 

9 A I just wanted to keep it straight. 

10 Q You wanted to have a record of her birthday? 

11 A Yes, I was supposed to give her a present and 

12 all the rest. 

13 Q Wh~t did you do when the girls gave you the 

14 little valentine kissing candy? 

15 A I put them on the top shelf and gave them back 

16 to them a week later. 

17 Q Did you kiss them? 

18 A No, I did not. 

19 Q Commonwealth's Exhibit Number 3 has some wri tini~ 

20 on the back of it? 

21 A Yes. 
I 

22 Q Isn't that in your hand, sir? 

23 A Yes. 

24 .Q You wrote that? 

25 A Yes. 
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' 1 Q Would you read that to us? 
i 

2 
I A .. The Saint Paddy's Day book is dedicat'ed to 

3 this young woman . • . 

4 Q All right? 

5 A Don List gave me that.idea. 

6 Q Well, what is the Saint Paddy's Day 'book? 

7 A The Saint Paddy's Day book is a book that has 

8 been accepted by publishers in New York. 

9 Q This is of your authorship? 

10 A That is right. 

11 Q And this is the book that you sent to New York? 

12 A I took to New York. I wouldn't send it. 

13 ·Q All right. It is a children's book? 

14 A Adult children's book, that is wh~t I call it. 

15 Q This doesn't have any pictures in it, or 

16 illustrations? 

17 A No, the only ones are in the fron~. They told 

18 me they would have to take out • . . there were 

19 photographs . . . they wanted all to be draw-
I 

20 ings ••. mostly drawings are in there. It 

21 ,I 

has in it two phot~graphs or rather 1~ has_one 

22 photograph of Jennife-r and Michele standing 

23 advertisine Her and Sir. ·on the other pages 

- 24 it has three children that I had read stories 

25 to for years and they are friends of Powell's 
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1 children . • . beautiful children who are now 

' 
2 at about the same age as !Uchele and Jennifer·:. 

3 They are the only pictures that will c:ome out 

4 but they are photographed clothed, of course. 

5 Q Now, what is the subject matter of that book? 

6 Fantasies . . . you would have to see it. A 

7 I have brought it down many times and I do have 

8 it here. 

9 Q Maybe ·you can just tell us ..• fantasies of 

10 children? 

11 A Fantasies •.• I don't know whether you ever 

12 had Grimr.is fairy stories ever read to you, 

13 Mr. Barrick, but it is that type of thing • 

14 like that, with the new way of looking at them 

15 with love instead of hate, trying :to bring 

i6 something out of something that isn't quite the 

17 usual. But at the same time I have got truthfuj 

18 things in 1 t like I have got an a,ccount of the 
. 

19 ship and how 1 t nearly hit another ship out of 

20 Rio. I put that in and it is a true story, but 

21 I said it was a monster ship • • • a monster, 

22 children understand what a monst'er -is and I 

23 have oth~r accounts, one about my cat and how 

24 that cat liked me and I liked it and how I went 

25 off to college and the cat died. It is very 
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1 tragic and that is about the size of it and 

2 the drawings that I made of animals 

3 hokey pokey animals, you know ••• 

4 Q But, some of your own drawings are in 1.t? 

5 A It is still with my ·own drawings. 

6 Q Are these a series of stories? 

7 A Yes. 

8 Q Some of the story fantasies have to do with 

9 sexual fantasies~ 

10 A I wouldn't say so, no. 

11 Well, it is a question of opinion • • . some 

12 have to do with relationships between males 

13 and females? 

14 A Yes, a frog has a little girl friend, yes 

15 there is a sexual connotation between the 

16. mermaid and the frog in growing up to be the 

17 prince. You can't get away from that. 

18 Q And this book~ had you delivered th~s book to 

19 the publisher before you had the conversation 

20 with Mrs. Malcolm? 

21 A They had seen it, two, for two years ••• I 

22 I mean they had seen it th~ year before. I had 

gotten around to talking • • • no, I am wrong 

24 about that not a year before. I went up 

25 in January of '79 and showed it to Don and 
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Don was not that interested but his lady friend~ 

were. These two ladies said we c~~'t pay you 

for 1 t • • • we will publish it for free but 

you will get royalties once it gets out. 

Q And in the book as it will be published are 

pictures of Jennifer and Michele? 

A At present, they are in the front • • • 

dedicated to these children. 

Q And you have dedicated the book? 

A I have dedicated the book. 

Q To Jennifer? 

A Yes, to Jennifer because Don gave me the idea. 

He said, she was such a sweet, beautiful little 

kid that we had to give her some quality of 

• • • prominence. 

Q Have you ever felt as close to any other little 

girl? 

A Oh, when I was with Emily at the same time. 

She was a close friend, yes, and there were 

other girls, you know, throughout my life and· . . . 
Q What else is written on the back of that? 

A Well., let's see • • • Jennifer and her friend 

Michele, the book is dedicated to this young 

~oman, Jennifer and her friend ~l!ichele, Jennifer 

has yet to come to the Virginian with me for 
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1 drinks ••• well, we used to go down there 

I 2 and have cokes and "<re used to drink cokes and 

3 I would say, do you mind if I drink a beer 

4 while you drink cokes • • • and then we go 

5 downstairs at the 1.'lest Virginian when 1 t was 

6 open and play pinball machines and dance • • • 

7 that is what that meant. 

's Q Do you know why you recorded that bit of in.for-

9 rnation on the back: of that picture? 

10 A I record things on all of the pictures that I 

11 make if I can remember because years from now 

12 I won't have any way of knowing exactly what 

13 happened. 

14 Q Mr. Freeman, it seems to me from looking at 

15 these pictures and your testimony, that you did 

16 not at fir3t take any nude pictures of Jennifer 

17 and Michele? 

18 A That is right. 

19 I Q When you first started to use them as models 

20 you were taking pictures of them. outside of 

21 your house or on your porch in perfectly 

22 natural pooitions for 6, 7, 8 Qr 9 year old 

23 girls? 

24 A That is right. 

25 Q · With their dog and one thing o'r other? 
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Freeman - Cross 102 

1 A Right. 

' 2 Q And you would have these developed and then you 

3 would show them to them? 

4 A Yes. 

5 Q It was only as your r~lationship with this little 

6 girl and her trust in you developed that you 

7 were able to take nude pictures of her, isn't 

8 that true?· 

9 A No. Oh, I think it encouraged it. 

10 Q Well, the last pictures that you took of her 

11 were the nude pictures? 

12 A They were semi-nude. The first nude pictures 

13 were taken a week before. 

14 Q But, I mean within the period-of a week? 

15 A Well, when a little girl begs you to take these 

16 things over and over again and you, of course, 

17 you probably have this happen to you every day 

18 but it doesn't happen to me ••• children do 

19 not beg me to take-pictures of them in the 

20 nude. Little Michele said I wou1dn 't do what 
I 

21 Jennifer is doing. She told me, I wouldn't 

22 do that. I said, well, I wouldn't ask you to 

23 do anything and neither would Jennifer ask you 

24 to do something that is against your will • . • 

25 why does Jennifer want to do this? 

ELAINE H. HEL VIN 
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1 Q These pictures, Commonwealth's Exhibits 4, 5, 

2 and 6 were taken on the same day as C,ommon-

3 wealth's Exhibits 7, 8, and 9, were they not? 

4 A That is correct. 

5 Q Because in these pictures this young· girl has 

6 on the same top? 

7 A Yes, that is right. 

8 Q And that she displays in two of these taken on 

9· your bed? 

10 A Right. 

11 Q The pictures of her clothed outside on the 

12 porch were taken first? 

13 A No, they were not. The reason for' that is, 

14 you see, she is making herself up .'and after I 

15 would not do what she wanted me t6 do upstairs, 
I 

16 she sai.d, I know gra.."'ldpa what it is, I need 

17 makeup.. I said, you don't need ,anything but 

18 just get ·out of the house and let me take a 
f 

19 picture of you if you want with the makeup and 

20 then leave and that is why they are the last 

21 i pictures of her. You l<:now a lot of people • . ~ 

22 Q You took these first? 

23 A or course, I took them first. 

24 Q These pictures? 

25 A Yes, she said, have you got film in your camera. 
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These are showing her making herself up on the 

front porch. 

Q After she had posed? 

A After she had posed, right. Then, a~ she is on 

her way home and she is standing there and I 

photograph her, she said • • • 

Q Why did you have to take these, Mr. ,,Freeman? 

A To prove what she was doing. 

Q There isn't anything wrong with what she.is 

doing in these pictures, is there? ,' 

A No, but they were taken after, not before, 

your mind works like the majority Pf people 

• • • the ones clothed have to be 'taken first, 

then the nude ones, but it is just the other 

way around. The nude ones were taken first and 
' I 

then the clothed ones to show that she wanted 

to makeup to appeal to grandpa mo~e, but 

grandpa wouldn't hear of makeup making her more 

sexy. She wanted to be sexy to grandpa and I 

refused her. That is the point'that I am tryin1~ 

__ to get over. Isn't that unusual? It has to be 

unusual psychologically for a c·hild, even an 

adult, but certainly for a child. 

MR. BARRICK: I have no questions. 

THE COURT: Any redirect? 
' 
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REDIRECT EXAMINATION 

BY.!VIR. WOOD: 

Q The pictures of Jennifer and her friend in 

the fantasy book are pictures of them fully 

clothed, are they not? 

A Yes, exactly, fully clothed. 

MR. WOOD: No further questions. 

THE COURT: We will break for lunch 1 at this 

time. r 

REPORTER'S NOTE: Whereupon, the jury being 

duly cautioned and warned, the Court recessed for 

the luncheon period at 12: 45 p. rn. to re'turn at 

1:45 p.m. 

JURY IN 

JURY OUT 

I 

MR. WOOD: We would like to recall Mr. Freeman 

and offer the book which has been the. subject of 

testimony in evidence. 

THE COURT: All right. Anything else before we 

bring the jury back? 

MR. WOOD: No, Your Honor. 

JURY IN 

JOHN MIDDLETON FREEMAN, a wi tn:ess recalled by 

the Defense, having been previously sworn, was 

examined and testified as follows:' 
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I 1 
' DIRECT EXAMINATION 

2 BY MR. WOOD: 

3 
Q Mr. Freeman, in the examination by Mr. Barrick, 

4 he has elicited testimony from you regarding a 

5 book of fantasy, I think was the word that 

6 was used? 

7 A That is correct. 

8 Q Fantasy tales for children? 

9 A Yes. 

10 
Q I hand you a book titled Irish Tales .for Adult 

11 Children, and ask .. you i.f that is the book that 

12 you testi~ied about? 

13 A This is the book that I testified about. 

14 MR. WOOD: .Your Honor, we would like this admit ... 

15 ted in evidence as Defendant's Exhibit Number 5. 
16 THE COURT: All right. 

17 REPORTER'S NOTE: Whereupon, sai<l book was 

18 
I 

received in evidence and marked the Defendant's 

19 Exhibit Number 5. 

20 MR. WOOD: Your witness. 

21 CROSS EXAMINATION: 

22 BY MR. BARRICK: 

23 Q Mr. Freeman, this is the book that you wrote 

24 for children? 

25 A For adult children. 
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l\ 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

A 

Q 

A 

A 

·Sir? 

For adult children. There are certain children 

that have slightly adult type minds. 

This was written for adult type children? 

Yes. They go up to sometimes . 

What ages? 

1'1ell, I would say ages 8 to 25. 

And you are the author of everything in here? 

Yes. 

And all of the illustrations? 

That is right. 

And here is the picture that you referred to 

as Jennifer and Michele? 

That is right. 

They are together holding up 

Her and Sir advertisement. 

What kind of advertisement? 

An advertisement for the place of work of their. 

mothers, Her and Sir. 

It says see page 151 . • • arrtl then you have a 

clipping from the Charlottesville Observer, 

Uncle Bruce and lrma .•• Michelle, would you 

like to have a new bike? Why did you 

Well, they asked me to illustrate one particu-

lar ••. see, I was working for the Observer, 
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Kay Peaslee said one day that we would like to 

bring out the story of saving trees that may 

be torn down so I spoke to her the ne~t day 

• • • to Jennifer and !Vl..ichele and the'y fitted 

into the thing. I just drew a picture of them 

saving the trees. 

Q So, you are the author of Uncle Bruce and Irma? 
I 

A That is correct. 

Q Where it says by Jean de Centrevill~? 

A Jean de Centreville, that is my pen· name. 

Q Oh, I see. I notice that in the irttroduction 

to the book under errata, you say,, warning, 

errata. It says, all errors in spelling are 

left for a purpose, that a child may learn 

from them and if doubtful, see why the-t'e is an 

importance to small things such ~s one letter 

here, another there, etc. One does not learn 

overnight • . • the author. Then you have 

warning in a black square . . . pld adults may 

not like this book. You underlined old. What 

do you mean by that? 

A Well, there are certain people ~hat don't think 

that you should tell fairy stories any 

differently than they have been told in the 

' past, that we should keep everything exactly 
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1 the 3arne, I have got changes. 

2 Q What? 

3 A I have got changes in ~ome of them. 

4 Q Is that why you put old adults may not like 

5 this book. 

6 A I would say that is a good reason, yes. 

7 Q For what reason? 

8 A I just.said that there are things ih this book 

9 that might offend adults. They don't like to 

10 have old fairy stories changed. 

11 Q Yes. I notice that there is an illustration 

12 here, if I can find it, on page 53.'. It shows 

13 a face and then what appear to be some mush-

14 rooms. Isn't that a phallic symbol right there!? 

15 A That is a mushroom. It could be ~alled that, 

16 yes. 

17 It looks very much like a male penis, doesn't 

18 I it? 

19 ,I 
A Ir you think so. 

20 Q Well, how did you draw it? 

21 A As a mushroom. 

22 Q All right, sir. If I could hav'e a second to 

23 look thr6ugh this book. Here is a story that 

24 you started on pap,e 155 . . . Commentary and 

25 Other Fantastic Thoug!"lts and it reads; 
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T_hey had spent all night together, both as one. 1 
' 

2 The silent night watching them and spreading a 

3 cool breeze over their· forms as they lay to-

4 gethe.r wrapped in an eternal . . . then you 

5 blot something out. This is about King Arthur 

6 • . • r·ubbed her eyes and her lover,· King 

7 Arthur looked up saying, it has turned into a 

8 large flower. Do you think that is fit for 

9 children? 

10 A I think that children. learn about love before 

11 adults do. 

12 Q By love you mean sexual encounters? 

13 A Spiritual love is what a child feels first and 

14 then later the physical when he grows older. 

15 Q What you are talking about i.n this first para-

16 graph is physical love, male and female spent 

17 the night together as one? 

18 A Don't you know that children get together and 

19 don't have a physical thing. 

20 I 
Q Well, I am asking you what you intended by this 

21 first paragraph? 

22 A I am trying to show that physical love, if it 1:& · 

23 properly presented with spiritual love is 

24 perfectly all right to a child. 

25 Q And what you meant by the first paragraph that 

ELAINE H. HEL VIN 
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Freeman - Cro3s , , , 
1 a male and female spent the night? 

2 
A That is what I meant. 

3 
Q That a male and female spent the night together 

4 
and had intercourse? 

5 
A If I implied this, I see nothing wrong with it. 

6 
Q I am just asking you if that is what you meant, 

7 
wasn't it? 

8 A Of course. 

9 MR. BARRICK: I have nothing further. 

10 MR. WOOD: I have nothing further, Your Honor. 
-
11 

'11HE wrr~rnss STANDS ASIDE 

12 WILLIAM D. BUXTON, a witness called by and on 

13 behalf of the Defendant, being first duly sworn, was 

14 examined and testified as follows: 

15 DIRECT EXAMINATION 

16 BY MR. STONE: 

17 Q ·Sir, would you state your nar.ie to the jury, 

18 I 

please? 

19 A :-1y n~ile is William Dimmack Buxton. 

20 Q What is your occupation, Dr. Buxton? 

21 A I am a psychiatrist. 

22 Q Where are you currently employed? 

23 A University of Virginia Medical School and 

24 .Hospital. 

_25 Q How long have yo.u been employed there? 
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'=-nt of Susan ~alcolr:i oate September 19, 1979 

I'm Detective Robinson, Charlottesville Police Deoa~tment .. On Se teQoer 19 1979 

I'm investigatinc a sex offense ·invol,1inc Mrs. M2.lcolm' 

cgive· me a verbal -statement on.' i:hi~· tape recorder. 

"Jennifer is six .. This afternoon at 4:30, Middleton Freeman ca.rile to visit me at 

my employer's, which is 22 Elliewood. He had shown me pictures of my daughter posing 

nu.de in his house. He told me that he· had shown the ictures to an author 'about oub1ish-

reference to sellino his book in trade for 

Free'!Ilan that I did not ap rove of what he did or whom he had shown the pictures to, and, 

asked why ~e had my daughter iii his. house to begin with. He told me that in his financial 

oositicn he could not qive me the oictures b t that he would sell them to me and I 

told him that at that time, I did not want the pictures or want to have them.shown to 

:!.nyone else. I told Mr. Freeman that at no time. did Jennifer have per.nission co. go in 

How old is Jennifer? Jennifer is six. Thank you very much • 

... 

I~ Susan Malcolm, 510 15th Street, Apartment 3,. Charlottesville, gave this stateme:it 

voluntarily in regard to Jennifer; 

have read this statement.and certify by signature that it is true ar.d 

to the best: of my k.:.'"lowledge and. belief. 

(Signa~ure·) · 

TO S TATE1-!Z~1T : ~'"ITNESS TO S!GNA':'w"RE: 

5.jt£~ 
·written in lonc;ha_nd o:: dictated a~d typed -----------·· 

1.66 
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~OLICE DSPARTME!.~T 

( O:i.ARLOTTESVILU:, VIRGINIJ. 

DF.TE: 

. T r.i.-.i.:,: : 

r 

'YO\JR RIG:ITS " 

re we as;c yo:.i any questions, yoa must understand your rights. 

• 

• 

• 

• 

You have the right to·remain silent • 

Anything you say can and will be used against you in court. · 

You have the ·right to talk with a law~ter for advice be for"!>/ we ask you .. any 

questions and to have your lawyer with you during t..~e quesltioning if you 

desire .. _ 

;:i.::d d:0:0;0:a::f:r~a:~;r cr:::t:::::: ::£:~:. ::::r~en T ~·ill be ap-
If you deciC.e to answer questio:is now wi thou.t a lav.~~er present, you 

h2ve the right to sto? answering questions at any .time or/ until .after 

you hive consulted a lawyer. 

j ._ 

WAIVER OF RIGETS 

TI~IB: 

ESS: 

SS: .• 
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~ PLAiNTtt=F'S ~ 
~~ EXHIB~ I 
~ ..... 

: :: ' . .;,..,.__ I 
-~, ~:(NO. j '1 '-

Police Department 
Charlottesville', Va. 

Date : _ __.'7_--!o/-.Ji1_-__ • _.7_1.::..-__ 
Time: /1.'671'/Yj · i 

___,.,~~......_---~---~.--~~ 

. -- I, Tob n ·/rJrJJeJ~r.. Fccem""Vl , now make the following
1 

voluntary 

statement .. to 13s;Jf&H.- - and l}_e;lllJfi. ~ ... 
who have identified th~~~s to me as officers of the Charlottesville 

Police Department. There have been no threats n~r promise of reward 
. . ~ ki~':/ Ptc:.f.w.~o-'· 

to induce me to make this statement in connection w1 th ~fj? .Ft= :..· • 
hi)I r . 

Q What is the extent. of your educatio.n: · .fll•J•dlaTf:i> 
• . . . · MALC.0"1/3 

I . . . . - . . . . . . .· . . . . 

. A. .2-Z- t;e~ ~j,,.;.; ·S-7~ o/'"'ei~ hir~ ~-

. Q. Can you read and write: 

A. ~· 

......... -183 .. : ... ·. .. . . .· . 
&vf=d~ ~-~:..· 7Z:~#f:::p(°J=~ 
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