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g Circuiﬁ Court of said County this 4th day of June, 1979, upon
i . .
. 1978, in the County aforesaid, one JOHN WILLIAM RHODES, IV did

a Schedule II substance, to-wit: Phencyclidine, and that he '

COMMONWEALTH S0 VIRGINIA

¥

vs. ! : INDLICTMENT FOR A FELONY
: (Marufacture or Produce
© JOHN WELLIAM KHODES, IV a Controlled. Drug)
; ’ #8495

THE GRAND JURORS of the Commonwealth of Virginia, in and for

the bo?y of the County of Prince William and now attending the

. Y
their oaths present that on or about the 16th day of September,

unlgwf&lly and feloniously grow, cultivate, produce or manufacture
i

did éultivate, produce or manufacture the Schedule II substance%

w1thoué authorlty against the peace and dignity of the Commonwealth

in violation of Section 18.2-248 of the 1950 Code of Virginia, asg
amendei. | 2
!
5 A TRUE BILL :
| (Strike out one) ;

i
i

| | gl fe
% FOREMAN

WITNESS@S summonsed by the Commonwealth, sworn

and sent to testify before the Grand Jury:

TROOPER R. A. DYER

|
E ,
Present gd By: ' |
P !

i
A | | !
/f?/g,_/ /z o ~ |
|

. PAUL B. EBERT
g'AtLoLney for the Commonwealth

County of Prince William
a

|

o



'his punis

charged with the crime of manufacturing Phenéyclidine, which
is a Schedule II controlled substance. The Commonwealth must
prove beyond a reasonable doubt that the Defendant manufactured

Phencyclxdlne.

proven beyond a reasonable doubt the above element of Eﬁé\crime

as charged then you shall find the Defendant guilty and fix

than five

more thaﬂ

prove thé“above crime beyond a reasonabie doubt, then you shall

find the

INSTRUCTION NO. /

THE COURT instructs the Jury that the Defendant is

If you find from the evidence that the Commonwealth has

» S

~

hment at conflnement in the penitentiary for not 1less
(5) nor more than forty (40) years and a fine of not
$25,000.00.

If you find that the Commonwealth has failed to

Defendant not guilty of manufacturing.




INSTRUCTION NO. %

THE COURT instructs the Jury that the defendant is presumed
to be innocEnt. "You should not assume the defendant is guilty

because he has been indicted and is on tr1al

innocence remalns with the defendant throughout the trial and is

This presumption of

enough to requlre you to find the defendant not guilty unless and
until the Commonwealth proves each and every element of the

offense beyond a reasonable doubt. This does not require proof

beyond all p0551ble doubt, nor is the Commonwealth requlred to

dlsprove every conceivable c1rcumstance of innocence. However,

suspicion oq probability of guilt is not enough for a conviction.

There ﬂs no burden on the defendant to produce any evidence.
A reasonable doubt is a doubt based on your sound judgment

after a fui% and impartial consideration of all the evidence in

the case. !
!




E 2
_ t . 'INSTRUCTION NO. D
]
i

THE COURT instructs the Jury that you are the judges of the

|

facts, thejcredibility of the witnesses and the weight of the
!

evidence. |You may consider the appearance and manner of the

‘ I
witnesses on the stand, their intelligence, their opportunity for

knowing the truth and for having observed the things about which

they testlfled thelr 1nterest in the outcome of the case, thelr

bias, and, 1f any have been shown, thelr prior inconsistent state-

ments. Whﬂle you have no rlght to arbltrarlly disregard believable

i

testimony oﬁ any witness, you do have a right to discard or accept

in whole or| in part the testimony of any witness which you think is
proper to dﬁscard or accept when you consider it in connection
with the other evidenoe in the case. You are entitled to use your
common senee in judging any testimony. From these things»and all

the other circumstances of the case, you may determine which wit-

nesses are more believable and weigh their testimony accordingly.

i
1
l
i

{
|
|
|
}
|
i
|
|
|




INSTRUCTION NO. P L b

Knowledge that the drug manufactured is a controlled sub-

stance is an element of the crime of manufacturihg. Thus, you may‘

. not find the defendant gullty of such crime unless you believe beyond
a_teasonable doubt that he was aware that the substance he manufac—
tured was.a controlled substance. It is not necessary, however, for
you to find that the defendant was sware that thé véry_act of manu-

facturing phencyclidine was against the law.




i

means that.a o
substance and
sion. Actual
on the personl
dominién or co
énough.‘

Possess

The length of

memocrioN 0. &// o ﬁ; }

To knoWingly and intentionally possess a controlled substance

erson is awaré of the presence and character of the

has actual physical possession ér constructive posses-

physical possessioh means that the substance is found
Constructive possession means that the person has

ntrol over the substance. Mere éroximity is not

jon need not be exclusive; it may be shared with another.

time of the possession is not material.

Ownership or occupancy of the premises in which a controlled

substance 1is %

ound does not create a presumption that the owner or

occupant either knowingly or intentionally possessed such substance.

Such ownership
other evidence

PossesL

or occupancy is a fact which may be considered with

ion may be proven by acts, declarations or conduct

of the defendant from which it may be fairly inferred that he was

~aware of the

- found.

resence and character of the substance at the place




. éL}Jb#/%alf
| - IJ ders
~ INSTRUCTION No._ & | ' 44 ’l.

Thé.geﬁendant ié charged with the crimebéf manufacturing
phehcyclidine1 hich is a Schedule II controlled substance. The
Commonwealth must pfove beyond a reaso;able doubt that the defendant.
_manufaétured pPencyclidine. )

If you kind from the evidence that the Commonwealth has proven‘
beyénd a reasonablé doubt the above element of the crime as chargeé, '
then you shall\find the deféndant guilty and fix his punishment at |
confinement in}the penitentiary for noﬁ less than five (5) years nor
more than forty (40) years and a fine of not ﬁore than $25,000.00.
| If you éind that the Commonwealth has failed to prove the above

cfimp beyond a |[reasonable doubt, then you shall find the defendant not

'guilty of manufacturing.




INSTRUCTION No. ¥

The fact that‘the defendant has been indicted by a grand jury.

is not evidence against him and you should not consider it.




INSTRUCTION NO. é?

z o 4
The dg#endant does not have to testify, and his failure to
. ‘ .

do so cannot $e considered by you.
i 4




5§ﬂ\ § MOTION TO SET ASIDE VERDICT
i
: i

]
Y
!
H
i
\
i
v
i
1

NOTICE

TO: Paul Ebert
Commonwealth Attorney
Prince William County
Manassas, Virginia 22110 _

Pléase take notice that on the (9th day of December, 198

5

the Defen@ant, by counsel, will present arguments in support of
I

the motioﬁ set out below.

|

JOHN WILLIAM RHODES, IV
By Counsel

J ¢ RONALD LYNCH
Davis, Gillenwater,
6801 Whittier Ave.
McLean, Virginia 22101
Counsel for Defendant

AND FOR A NEW TRIAL

COMﬁS NOW the Defendant, John William Rhodes, IV, by counse
and moves ﬁo set aside the verdict heretofore rendered against him
in the trial in this cause and for a new trial, and as his grounds

states as follows:

1. gThe evidence of other crimes was improperly and pre-
judicially?admitted at the trial in this cause.

2. iThere was no proof proéuced at the trial of this cause
that the d%ug in question, to wit: phencyclidine, has a "depres-

sant effect on the central nervous system” as is required in
i

| =

Title 54 of the Code of Virginia, § 524.84:6(e) (5).

3 11)

|
|
1
i
i




3. | The Defendant specifically preserves his continuing ob-

jection to the admissibility at the trial of this cause of evi-
i
dence orifruits thereof, pertaining to the drugs and apparatus

seized oh the date of the alleged offense, on the ground that

the sear?h and seizure involved violated the rights of the defen-

dant pur%uant to the Fourth Amendment of the United States

Constitution.

JOHN WILLIAM RHODES, IV
By Counsel

Davis, Glllenwater, pynch & Doane
6801 Whlttler Ave.

McLean, Virglnla 22101

Counsel for Defendant

|
: CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the fore-
going Notﬁce and Motion to Set‘Aside Verdict and for a New Trial
was malled postage prepaid to Paul Ebert, Commonwealth's Attor-

ney, Prlnée William County, Manassas, Virginia 22110 this 2L

day of NoYember, 1%80.




FELONY - MANUFACTURE OR PRODUCE
PHENCYCLIDINE

The'l9th day of December, 1980, came the Attorney for

the Commonwealth and the defendant, JOHN WILLIAM RHODES, IV

\ DOB - 3/4/50), who stands convicted of a felony, to-wit:

~ MANUFACTURE OR PRODUCE PHENCYCLIDINE, appeared before the

bar of th

- came also

e Court in the custody of the deputy sheriff.

J. Ronald Lynch, attorney at law, appointed by the

Court to |represent the defendant.

- Therjeupon, the Court Reporter was sworn.

This

post-tria

case came on this day for a hearing on the defendant's

1 motions and the report of the Probation Officer

sand sentencing of the defendant.

Whereupoh, the defendant, by counsel, moved the Court

to set asjide the verdict of the jury rendered on July 30,

1980, to which motion the Attorney for the Commonwealth

§objected.

idoth deny

The Court, after hearing argument of counsel,

said motion.

Thereupon, the defendant, by counsel, moved the Court

to incorpprate the acquittal order in case number 8496 into

. this case

, and the Court doth grant said motion.

And the Probation Officer of this Court, to whom this

- case has been previously referred for investigation, appeared

in open coburt with a written report, which report the Probation

'Officer presented to the Court in open court in the presence

;of the de

the report

fendant who was fully advised of the contents of

-

and a copy of said report was also delivered to

counsel for the defendant.




i

|
i
!
i
|

Thereupon, the defendant and his counsel were given the

t
right to cross-examine the Probation Officer as to any

matter contained in the said report and to present any

1

iaddi%ional facts bearing upon the matter as they desired to
.pres%nt. The report of the Probation Officer is hereby
.:file? as a part of the record in this case.

EWhereupon, the Court taking into consideration all of
the %vidence in the éasé, the report of the Probation Officer,
. the %atters brought out on cross-examination of the Probatiqn
ﬁ;Offi%ér and such additional facts as were presented by the
éédefeédant, and it being demanded of the defendant if anything
for gimself he had or knew to say why judgment should not be
:,prongunced against him according to law, and nothing being
Efoffe%ed or alleged in delay of judgment, it is accordingly
i the judgment of this Court that the defendant be and he is
%zhereﬁy sentenced to confinement in the penitentiary of the
Comm&nwealth for a term of twenty (20) years; It is further
;;Orderkd that the defendant is to pay a fine»in the amount of

3 !
©$25,000.00, and that the Commonwealth of Virginia do recover

=;again%t the defendant its costs by it about its prosecution
©in this behalf expended with interest at the rate of eight
. percehtum per annum until paid in full.

P i

15 And it is further ordered that as soon as possible

I
after: the entry of this order the defendant be removed and

Zsafel? conveyed according to law from the jail of this Court
i : ‘

to thé said peniténtiary, therein to be kept, confined and

:gtreatéd in the manner provided by law.

ihe Court orders that the prisoner be allowed credit

|

for the time spent in the jail of this Court awaiting trial.

' 13




The Court proceeded to advise the defendant of his

fright to bppeal from the sentence heretofore imposed, including

. i
. the righti to have an attorney appointed for him and to have
; [ : .

_the attorbey's_fees, costs and expenses in connection with

:an appealipaid for him in the event he is financially unable

' !
. to pay the same. And the Court doth appoint J. Ronald

‘Lynch, anjable and competent attorney at law, to represent

“ the defenaant in seeking said writ of error, if the defendant

selects tolseek said writ.

1
1
(

Théréupon, the defendant, by counsel, advised the Court

i

i he would like to appeal his conviction in this case.

. _
The Court certifies that at all times during the trial

 of this case the defendant was personally present and his

attorney Was likewise personally present and capably represented

ithe defendant for whlch services he 1s allowed an attorney's

fee of $ 490

| And ghe defendant is remanded to jail to await transfer

to the penitentiary.

|
i
|
|
l
|
i

14
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5104/

ASSIGNMENTS OF ERROR

I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN NOT GRANT-
ING DEFENSE INSTRUCTION NUMBER A WHICH READ AS 17‘OLLOWS'

KNOWLEDGE THAT THE DRUG MANUFACTURED IS A CONTROLLED
SUBSTANCE IS AN ELEMENT OF.THE CRIML OF MANUFACTURING.
THUS YOU MAY NOT FIND THE DEFENDANT GUILTY OF SUCH
CRIME UNLESS YOU BELIEVE BEYOND A REASONABLE DOUBT THAT
' HE WAS AWARE THAT THE SUBSTANCE HE WAS MANUFACTURING
~ WAS A CONTROLLED SUBSTANCE. IT IS NOT NECESSARY, HOW-
EVER, FOR YOU TO FIND THAT THE DEFENDANT WAS AWARE THAT
THE VERY ACT OF MANUFACTURING PHENCYCLIDINE WAS AGAINST
THE LAW.
| . . .
II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR  DENYING
RHODES HIS RIGHTS UNDER U.S. CONSTITUTION, AMENDMENT V, DOUBLE .
JEOPARDY CLAUSE AND UNDER THE DOCTRINE OF RES INTER ALIOS ACTA
IN PERMITTING THE COMMONWEALTH TO INTRODUCE AT THE MANUFACTURING
TRIAL EVIDENCE SHOWING THAT RHODES WAS FOUND DRIVING A MOTOR VE-
HICLE APPROXIMATELY TWO TO THREE MILES FROM THE ALLEGED PLACE OF
MANUFACTURING, AND THAT CONTAINED IN THE VEHICLE WHICH HE WAS
OPERATING WAS A PLASTIC BAG CONTAINING PHENCYCLIDINE-DIPPED :
CIGARETTES, PARTICULARLY SO WHEN RHODES HAD BEEN PREVIOUSLY CHARGED
UNDER A SEPARATE INDICTMENT OF POSSESSION OF PHENCYCLIDINE-DIPPED
CIGARETTES AND ACQUITTED BY A JURY.

III. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN NOT
GRANTING A MOTION TO STRIKE MADE BY THE DEFENSE AT THE END OF
THE COMMONWEALTH'S CASE AND AT THE END OF ALL THE EVIDENCE ON THE
GROUND THAT THE COMMONWEALTH FAILED TO PROVE THAT PHENCYCLIDINE
HAD A "DEPRESSANT EFFECT ON THE CENTRAL NERVOUS SYSTEM," PAR-
TICULARLY WHERE THE COMMONWEALTH"S EXPERT TESTIFIED THAT HE DID
NOT BELIEVE THAT PHENCYCLIDINE DID HAVE SUCH DEPRESSANT EFFECT.

.IV; THE TRIAL COURT COMMITTED REVERSIBLE ERROR' IN REFUSING
TO GRANT DEFENSE INSTRUCTION NUMBER K WHICH READ AS FOLLOWS:

- THE COURT INSTRUCTS THE JURY THAT THE COMMONWEALTH
MUST PROVE THAT PHENCYCLIDINE HAS A DEPRESSANT
EFFECT ON THE CENTRAL NERVOUS SYSTEM.

V. THE EVIDENCE WAS INSUFFICIENT AS MATTER OF LAW TO
CONVICT RHODES OF THE CRIME OF MANUFACTURING PHENCYCLIDINE.

VI._ A SEARCH WARRANT DIRECTING THE SEARCH OF "A THREE
STORY FRAME DWELLING HOUSE LOCATED AT 2400 LOUDOUN DRIVE, HAYMAR- |
KET,VIRGINIA, PRINCE WILLIAM COUNTY, ALL PREMISES AND OUTBUILDINGS,"
DID NOT AUTHORIZE THE SEARCH OF VARIOUS MOTOR VEHICLES ON SAID
PROPERTY. B

VII. THE SEARCH WARRANT DIRECTING THE SEARCH OF A THREE
STORY FRAME DWELLING HOUSE LOCATED AT 2400 LOUDOUN DRIVE, HAYMAR-

L. 15




i
|

KET, VIRGINIA, PRINCE WILLIAM COUNTY, ALL PREMISES AND OUTBUILD-
INGS," DID NOT PROVIDE SUFFICIENT DESCRIPTION OF THE PROPERTY TO -
BE SEARCHED WHEN THE ONLY DWELLING HOUSE LOCATED ON THE PROPERTY
WAS A ONE AND ONE-HALF FRAME STORY DWELLING HOUSE.

VIII. THERE WAS INSUFFICIENT PROBABLE CAUSE ESTABLISHED
BY THE AFFIDAVIT FOR ISSUANCE OF A SEARCH WARRANT BECAUSE OF THE
FACT THAT IT STATED PARTIALLY OLD INFORMATION, PARTIALLY CONCLU-
SIONARY INFORMATION, AND PARTIAL INFORMATION FROM SOURCES NOT NAMED
NOR CIRCUMSTANCES STATED TO SHOW RELIABILITY OR THE OPPORTUNITY
FOR OBSERVATION AND PARTIALLY IRRELEVANT INFORMATION.

IX.; THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN GRANTING
COMMONWEALTH'S INSTRUCTION NUMBER 5 SPECIFICALLY WITH REFERENCE
TO THE LAST SENTENCE, PRIOR TO THE JURY COMMENCING ITS DELIBERA-
TIONS, WHICH INSTRUCTION PROVIDED'

THE COURT INSTRUCTS THE JURY THAT IF YOU FIND THE
!DEFENDANT GUILTY, YOU SHOULD IMPOSE SUCH PUNISH-

'MENT THAT YOU FEEL IS JUST UNDER THE EVIDENCE AND
WITHIN THE INSTRUCTIONS OF THE COURT. YOU ARE NOT

*TO CONCERN YOURSELVES WITH WHAT MAY HAPPEN AFTER—
'WARDS.

|

- 16
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-12

14

16

17

18

19

VIRGINTIA

g’ IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY
i

e x
|
i s
COMMONWEALTH OF VIRGINIA, :
f Plaintiff, :
| .
| vs : ' CRIMINAL DOCKET NO.
; _ : 8496
J0H$ WILLIAM RHODES, IV, :
i Defendant. :
i :
I Sttt X

Manassas, Virginia

!

| , ' Thursday, April 17, 1980
i

i

|

fThe above-entitled cause came on to be heard before

| _
the Honorable Percy Thornton, Jr., Judge of the Circuit

1
!

Couﬁt,of Prince William County, in the courthouse, Manassas,
Virginia, beginning at 10:00 o'clock a.m.
|

APPEARANCES:

On behalf of the Commonwealth of Virginia:

I
|
; PAUL B. EBERT, ESQUIRE
‘ Commonwealth Attorney

On behalf of théhDefendant:

J. RONALD LYNCH, ESQUIRE
DAVIS, GILLENWATER & LYNCH
6801 Whittier Avenue
McLean, Virginia 22101

|
l
|
i
|
[
i
i
i

| 47

i AUDREY J. RUDIGER REPORTING SERVICE
i : CERTIFIED VERBATIM REPORTERS

3859 CHAIN BRIDGE ROAD

FAIRFAX, VIRGINIA 22030

591-3136
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16

17

18

19

T%OOPER S. E. GRAY 47 58 63 -
THOPPER R. A. DYER 64 73 79 —
DR. KARL E. HEPNER, JR. 80 84 . -= -
M&RGARET RHODES 98 105 114 -
BEN J. IVY 116 122 135 -

CONTENTS

wﬁTNESSEs: ' DIRECT CROSS REDIRECT RECROSS

I
e e e e e

i
i

o ' EXHIBITS

! - — - —— —— — — —
s
i -

CdMMONWEALTH'S NO. FOR IDENTIFICATION IN EVIDENCE

li(cigarettes) : 55 71

- ——— ——— - —— ————— —— - —— —— - ———— - —— — ———— ——— ——— —— > " —— — - — ——— . —— -~ —

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIOGE ROAD
FAIRFAX. VIRGINIA 22030

591-3136
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16

17

18

19

THE CLERK: In Criminal Number 8496: The Grand

i
Jérors of the Commonwealth of Virginia, in and for the-
bédy of the County of Prince William and now atténding
tée Circuit Court of said County this 4th day of June,
li79, upon their oaths present_that on or ébout the 1l6th.
da& ofseptember,l978,4in the County aforesaid, one John
Wi;liam Rhodes, the Fourth, did unlawfully, feloneously,
knbwingly and intentionally posses§ or have under his control
a Fontrolled subStance, to-wit, phencyclidine, a Schedule
iIésubstance, without authority against the peace énd
diénity of the Commonwealth in Violétion of Séétion 18.22-25c

of|the 1950 Code of Virginia, as amended, how do you plead?
b .

THE DEFENDANT: Not guilty.

é ‘ THE COURT: Let's proceed to impanel the jury,

THE CLERK: As I call your names, come have a seat
in 'the jury box in the same order as your name is called:

|

June Davis.

Catherine Arrington.

Joseph Belanger..
Carolyn Jackson.

Donna Seymour.

Edward Schorner.

19 %'

i AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

3859 CHAIN BRIDGE ROADQ

'FAIRFAX, VIRGINIA 22030

$91-3138
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18

19

25

very substantial amount of testimony in defense of Mr.
Rhodes in the manufacturing case.

However, as the Court heard me in opening statement

Mr.. Rhodes will not be taking the stand in the possession

case. So, I éaid,_among other things, that would put Mr.
thdes in an awkward position. He would have to testify
in. the defense in the manufacturing and stop dead.in his
tracks as to the possession chafge if they were tried to-
gether.

Judge Sinclair said, very well, he has continued -

the manufacturing case generally.

Noﬁ, what I am getting td, Your Honof, is I noticed
Yesterday that the Commonwealth has subpoenaed Troéper
Gray and Trooper‘Dyer,’and theré was some. indication that
there were some people -- One gentleman from the FBI, 1
beiieve Mr. Whittaker,.who is coming in to testify about
fingerprints. |

& Now, I do know this much, Your Honor, that, if
in fact the Commonwealth intenas to go into those witnesses,
then they are intending to go info what was found or what'
we?t on at the farm; and I would say, Your Honor, that this
shsuld be precluded.

Now, it might be helpful to the Court if I could

20

LN

AUDREY J. RUDIGER REPORTING SERVICE
! CERTIFIED VERBATIM REPORTERS
3839 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030

$91-31368




10

11

-12

13

14

16

17

18

19

3 | 26

Just be allowed to run over the facts as I believe the

t
i
L
i
'
i
i

Commonwealth intends to prove.

| The State Police had a search warrant to go out

_td'the home of Mrs. Rhodes, the mother of Jacky Rhodes.

|
There were some automobiles out there. They were either

'ab?ndoned or unused.

i There had been a stakeout for, I believe, some
ropghly 12 to 24 hours before September 16th. In fact,
[ ‘ _
on%September 15th, Mr. Rhodes was seen going to a store

wiFh'another.person and coming out with some buckets they

bought at the K-Mart. Then he went back to his mother's
i ' -

fafm with these buckets, and that's all that was seen that
t ' - :

day.
The next day, the police were again out on a stake-

ou

et e i

out around this farm, and Trooper Dyer had, in fact,4
got a search warrant to search the premises of Mrs. Rhodes.

i _

He was on the way to the farm to execute the search warrant
i ' : A

whdn Trooper Gray, who was at the farm, radioed Trooper

1
Dyer -- Well, he observed some things first.

i He observed Mr. Rhodes pull in the driveway'in a
yelﬁow Mustang.l He observed him get out and go with another

! .
perison I believe by the name of Justice to one of these

1
A dl

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD

veh?cles and open the trunk, and then look in.
{
! FAIRFAX. VIRGINIA 22030

591-3138
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11

13

14

16
17

" 18

=12}

I am not sure what he is going to say, if he is
gqing to say he took something out of the trunk or he just
léoked in, but ~- Because there is a little variation'
bétween fhe preliminary and the suppression hearing, but
e#ther way, he was eventually seen by Trooper Gray with
a hhite object in his hand, what looked like an envelope.

: He radioed. And, then he saw Rhodes get back in
.
the Mustang and take off. He radioed this information out

i
on: the airwaves.

1
i
4

Thé evidence turns out that Troopér Dyer got

th? message. He was, in fact, heading towards 2400 Loudoun
Ro;d,Awhere Mrs. Rhodes lived.. ﬂe spottéd the vehiéle

ané fqllowed it, and it pulled into a country store here

!

inithe County: and when he stopped them, he then conducted

a search of the car and certain alleged PCP items were in

thé car.
There was, I think, 10 or 12 PCP dipped cigarettes
wh%ch were in a plastic bag in the back portion of the cér
Mr. Rhodes was driving. The evidence, of course, will be
th%t the car is not Mr. Rhodes'.

It belongs to somebpdy

else.
i .
; There were two other people in the car, one in

the back seat, one in the front.

1

i - 22

i AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

i : . 3839 CHAIN BRIOGE ROAD
FAIRFAX, VIRGINIA 22030
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| -

f Now, today -- So, therefore, the Commonwealth

{4

chirged him with possession of PCP meaning the PCP found
| .

in jthe car as a result of Trooper Dyer's search.

1 .

A :
i' On the other hand, they are also charging him

.l . .
with manufacturing of PCP because of the items they found

at khe farm, which were quite numerous, I thihk.v There

~were over 53 items they found there. They found 40 pounds

of byanide. They found chemicals that he had used to make

up Fhé PCP, and that is the other charge that is not being’
hea?d today.

i

{

Now, so, that we have really two cases. We have
twoi sets of facts. Now, true, they-are closely connected.

Now, I have researched the law to quite an extent,

Your Honor, because when I noticed yesterday from the file
tha# those witnesses were coming in, I anticipated that
tha% is what the Commonwealth is going to do, is to put

in this evidence about what went on out at the farm and
S 4 '
alliof this stuff that was there at the farm.

Now, Your Honor, I submit, basically, the general

, .
rule is that the Commonwealth can't prove one criminal

act |by proving another. There are exceptions. Some of

the;exceptions are just as well known as the general rule
is,ﬁand that is that they can prove evidence of other crimes

23
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tol show intent, knowledge, motive or scheme.

Now, in this particular case, I would agree with

thé Commonwealth that they have to show that Mr. Rhodes

-knbwingly and intentionally possessed the PCP that was in

thé motor vehicle, and I believe Mr. Ebert is going to take
th§ position, andrIAam being bold in presuming this, that
Co@monwealth can introduce this evidence at the farm to
shéw intent and knowledge on his pért, Mr. Rhodes' part;

thét he knew this stuff was in the back seat of the Mustang.

i : -Now, there are three reasons, Your Honor, why 1
i _ : :

' submit to the Court that the Court must exclude this

] AN

ev#dence from anything to do with the farm.

! Number one is, of course, that that evidence would

certainly be prejudicial in bringing that into play today.
That would be prejudicial against him as to what really

theiéssence of this charge is and that is possession of

the?item in the Musﬁang.
b. If evidence came in that théy found all the cyanide
| _

andéthe stuff in the trunks of cafs, it would certainly
havé a prejudicial inference against‘Mr. Rhodes as to,the

guiit or innocence of this charge.
s ,
i Secondly, I'm put in a position where I am coming

heré today, I'm not defending one case, I am defending two.

24
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i ' _ . -
I might as well try them both together.

But, as I said before, I can't try them both

because of the absence of this escapee, but I will be put

i

in'that position. I have to defend Mr. Rhodes on the manu-

facturing charge.
i

| Thirdly, Your Honor, there was sométhing bothering

meiabout this, and I couldn't put my finger on it, and

!

then it dawned on me. That's why -- I apologize to the

! . . c
Court. -- I was a little late today because it dawned on

meiwhat it was that was bothering me as to why this evidence
shouldn't be allowed.
‘,

The Court is certainly aware of the case decided

by{the Supreme Court of Virginia. It came out of Fairfax,
and I believe, Judge, while you were still sitting in

Fairfax. Judge Morris heard the case. He tried the case.

1
i

ThefSupreme Court of Virginia reversed Judge Morris. It
was;aibad check case, and Judge Morris had convicted the
def?ndant, and the evidence wasvthat when the-bad-check
was%presented, a person that presented a check -- I mean,
the; check and the licensé, the clerkvin'that case sa%d:
I cén't identify the defendant sitting here today, bﬁt

whoévef it was that presented the check, his name was on

thellicense, and that picture was on the license, but I

29
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can't identify the defendant.
So, the trial court ruled that there could be an

inference in this regard. But the thrust of that case is,

and Virginia is definitely a minority State in this regard,

that you cannot build an inference on an inference, and
that's what it was that was bugging me about why this
evidenée shouldn;t be admitted, that is, the evidence from
the farm and the itehs in the truck, that the Commonwealth
would be presenting evidence which would have certain
iﬁferences‘on the farm.
First of all, the evidence will be fairly clear,

I believe, Your Honor, that Mr. Rhodes doesn't own the
fafm. Mr. Rhodes doesn't live at the farm, or didn't liye
at the farm. He stayed there occasionaily, but it was not.
his!home.‘

. The cafs,.as I said, were not his. I don't bélieve'

any of the cars were registered in his name. He was seen

.at the place, almost inferentially he was seen going to

the trunk of this one car and I guess it would be inferred

1

that he got something out of the trunk, and then if the

1
items come into evidence that were found in the trunk, it

would be inferred that he put it there, and inferring

that he had knowledge that it was there.
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! " Then, all of these inferences on that case would
have to be admitted one on top of another for the CommonQ
wealth to éhow by way of inference that he must have known
of{the presence and had the intention to control and have
do@inion over the items that were found in the cars.

So, therefore, what I am saying, thirdly, Your

Honor, and the most viable reason for this is, I am saying
)

'we have to exclude any evidence about the farm and what

was done out there as this would be an inference on an
iﬁférence upon inferende ad infinitum, and that would be
nost definitely prejudicial to Mr. Rhodes.

; As I have said the first two things thét would be-

préjudicial to him, if all that evidence does come in,

because they say, well, the jury may conclude while he is

>ou¢ there manufacturing, he most certainly possessed it

knowingly and intentionally in the_Mustang.i
And, as 1 said, if Mr. Ebert is allowed to put
thﬁs evidence in today, I am fighting two cases. I might

as well try the two cases, and I can't. I can't try them
i .

both.

THE COURT: Mr. Ebert, let's go back to this

maﬁter of the items being destroyed. What is your position

on that?

ey
<~ {
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inf the process of analyzing it, so it is not absolutely

MR. EBERT: If it please the Court, I think this

I
|
I .
case, it should be up to the Court and the jury whether

i

they believe that any substance was received. Whether it
|

wds analyzed and later turned out to be the illegal substance
1 S : .

cﬂarged. There is no requirement that the exact evidence

beﬁ—— As the Court well knows, the item itself is destroyed
-
|

necessary that the physical item be introduced as long

as; there is testimony or satisfactory testimony that the

v :
itpm seized was in fact examined and did turn out to be

th% illegal substance.

I %hink -

i | THE COURT: I wouid héve to deny your motion on
th%t, to exclude the testimony of the expert. I.would ha&e
toisee what the evidence is, thé chain of custody, and so

!
forth on this, but that would have to be denied at this

So I feel that the mere fact that that is missing,

po%nt.
i Let's go to the other matter, the farm and the
ma%ufacture of PCP.
é MR. EBERT: . Your Honor, I.can proffer to the Court

I don t intend to go into all the details of the manufacture,

bud I do think it 1is absolutely necessary for the Commonwealth

| 28
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to show some of the events leading up to the arrest.

é For this reason, I think the Court is well aware,

“you just can't draw a line and say, wham, here he was with

.this, particularly when one of the elements, and the major

elements of the crime, is knowledge and intent.

; What I propose to do is show that the defehdant
was seen at the area which was being staked out, and that
a search warrant had been issued for the search of that
prémises, that during the course of this stakeout strong
odq?s of what was beiieved to be by the trained officer té
be PCP were emanating ffom the area where the.defendant
Waslseen going from one place té another, that he was =

seeh leaving with an object in his hand and getting into

.the: car and leaving.

i With that, the one trooper radiﬁed ahead to the
othér trooper sajihg that he had left the premises with an
objéct,‘and he believed that he was taking some of the
evidence away, that that was the basis for the arrest.

I think Judge Sinclair has already ruled thé arrest
was: valid. ,
When the other trooper approached the vehicle, he

smelled PCP emanating from the vehicle, and that is as far

as i am going to go.

29
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the quantity that was found at the farm, the physical

‘oﬂ the part of the defendant.

. that you would have to lead up to events leading up to the

evidence --
. o

I don't intend to introduce, unless it be by way

of rebuttal, I don't know what kind of evidence will be

coming from the defendant, but I don't intend to introduce

makeup of what makes up the items, but I would intend, and
I think it is absolutely material for us to show, a certain

amount of what led up to this to show knowledge and intent

THE COURT: Let me ask you this. I don't know any

of the details. Was the defendant arrested prior to the

execution of the search warrant?

MR. EBERT: Yes, sir.

’

THE COURT: Then it would seem permissible to me
arfest, but you cannot'go behind the arrest for this charge.
I éhink that is fair.

| MR. LYNCH: Your Honor, are you ruling -- Let me

understand you. Mr. Ebert says he intends to get into

THE COURT: What he is going to put into evidence

is ‘they had the place under stakeout,and a search warrant

had been issued, and I think you could leave it at that

point without going into detail as to whether it was executed
| 30
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‘For the trooper to say,

36

or not.

Vo MR. LYNCH: Would that not --

THE COURT: He has got to show some reasonable

basis. |
MR. LYNCH: Your ﬁonor, if the evidence comes in

to: these 12 folks on the jury, and they are 1ntelllgent

,people, but they are not lawyers, and they may think, well,

when a search warrant was issued, something must be fishy
right here.
But the search warrant wasn't connected with

Rhodes. It was to search the premises of Mrs. Rhodes, his

mother. : R

THE COURT: As I understand the testimony the

testimony of the officer will be that they saw him at these

premises, observed what he was doing at this premises, and
i

saw him leave.

They would

MR. LYNCH: I can't quarrel with that.

see that, but I think if the Court allows Mr. Ebert to --
"We were there to execute a search
warrant for that premises.", I think that's going to hurt.

f I would tend to agree that maybe the trooper could

¥

say, "I was there. I saw Mr. Rhodes in and about the

and I saw him leave."

31
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naturally.

; But as to the search warrant being issued,~Your

Honor, I think that is highly prejudicial to the defendant

.because they may thlnk well, they already have a case.

THE COURT: Let me ask you this, Mr. Ebert: Does
it prejudice your case to say that the place was simply --

That they had reason to, have the place under surveillance

without getting into the search werrant bit?

[l

MR. EBERT: Well, Your Honor, it would seem to me
that -- I guess I would have to tell the trooper not to
mehtion the fact'that he was armed with a search warrant,
that he was coming to the premises -—-

L THE CbURT: I think the other officer‘would say

i

he smelled the odor of PCP emanating from that without

getting.into}this matter of the search warrant.
* MR.EBERT: What I am going to have to do is“to
caﬁtion him not to mention it.

b THE COURT: Let's see if we can't do it that way,
leave out the search warrant,.but they had\the premises
under surveillance, saw the defendant at these premlses,
they smelled the odor of PCP, what he belleved to be PCP.

He radioed another officer that he left,'and the

arrbst resulted from that. Is that within the framework that

32
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you think you could live with?
| MR. LYNCH: Yes, sir.
THE COURT: I think that's fair.
MR. EBERT: May the Court permit me to caution
the officers? |
: THE COURT: You may do so right now befofe we
start.
‘ MR. EBERT: All right, sir. ' ‘
f THE COURT: Let me say,valso, and in regard to
this, in all fairneés, Mr. Lynch, I think in regard to the
ma@ter.of the substance being destroyed, the evideﬁce Qill
haQe to stand on.the custody and éxamiﬁatién and analysis
and so forth, but I am nbt going to permit you to argﬁe
before the jury as to why the éubstance is not here.
! Do you understand?
MR.LYNCH: That's why I tﬁought we should take
it:up now. You've ruled, and now I know, so I won't;
?‘ THE COURT: ‘You will not be permittéd to argue.
I t%ink it is totally unfair to say, "Why don't we have the
subStance here?" They have to make‘the decision -on the
evidence before them.

MR. LYNCH: I am just raising the objection for the

recﬁrd. I will not go into it.

f 33
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- to come back with a reasonable doubt as to the guilt of

Jacky Rhodes on this charge.

I thank you.

THE COURT: All right; Mr. Ebert, you méy call your
ffrst witness. |
Wﬁereupon,

TROOPER S. E. GRAY,
a witness, was called for examinaﬁion by counsel on behalf
ofgthe Commonwealth, and, having been duly sworn by the
Clerk of the Court, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. EBERT:
0. | Trooper éray, would yoﬁ state your full name, and

give your place of employment?

A S. E. Gray, Virginia State Police.
ﬂ Q. How long.have you been so employed?
A Approximately six years.
Z 0. | In what capacity are you now §ssigned?
é A. Narcotics investigation.
-0 How long ﬁa?e yéu been assigned to narcotics,
investigation?
A Going. on four years.
Q Have you received special training in that field?
34
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'A Yes, I have.

0. What type of training have you received?
; A. Various types of drugs. I have had special
tféining in PCP as far as the manufacturing process.
0. Directing your attention to on or about the 1l6th
day of September, 1978, did you have oécasion to be present

ini Prince William County on that date?

A. Yes, I was.
0 Where were you physically located?
A I was located on or near 2400 Loudoun Drive in

Prince William County, Virginia.

0. Where is that located within frince.William Céunty?
Just generally give us the --

A It's located on Route 15, just south of the Loudoun
Coﬁnty line.

) That would be in the northwestern éortion of Prince

%illiam County?

A Yes, that's correct.

0. On the day in question, hqw long had you been in
thét éosition? '
. A I had been in that position since the prior evening

at about 8:30 or 9:00 o'clock.

0. While you were in that position, did you have

39
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- manufacturing, processes in the past.

occasion to smell anything?

, A Yes, I did.
0. What did you smell?

. A I smelled a chemical odor being emitted from the
geheral direction-of 2400 Loudoun Drive. This odor that
I smelled -- |

'THE COURT: Speak a little bit louder, if ydu could}
Tréoper Gray.

THE WITNESS: I smelled a chemical odor coming from

the general area of 2400 Loudoun Drive. This odor that

I smelled has been associated with prior manufacturing, PCP

BY MR. EBERT:
0. Did you smelled what.you believed to be phencycli-
dine or PCP?
iA Yes, I did.
;g Had you smelled that substanée prior to the time
tha% you conducted this surveillance?
EA  Yes, I had.

Q. Is there any question in your mind that's what the

odof was that you smelled?

MR. LYNCH: I object. Mr. Ebert is leading the

witness an awful lot.

1
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THE COURT: You are leading him. I would have to
agree with him.

BY MR. EBERT:

Q. On how many other occasions had you smelled that
substance? |

A Probably 70 - 80 times.

Q Did there come.a time when you had occasion to see

the defendant on the premises?

A Yes, I did.

, 0 Approximately what time was that?

%A . Approximately 4:42 p.m. on the 16th of September,
197%. |

QQ How did he arrive?

A. He arrived in a yellow Mustang.

IQ " Was that Mustané registered to him, or do.you know?

EA' No, sir, it was not registered to him.

Q. Was anyone éise in the car with him?

EA There was one female and one male.

?Q Did yoﬁ later learn the identity of these persons?

éA Yes, I did. ,

%Q ' What was their identity?

éA Mary Jane McDaniel, and a guy by the first name

of dino Tifado, I believe was his last name. I am not

i . pae;
I . f .
i ;;;
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sure on the pronunciation.

0. Was .anybody in that car the registeredVOWne; of
the car, to yoﬁr knowledge?

! A No, sir, he was not.

0. Upon the arrival of the car, tell £he ladies and
ge@tlemen of the jury what you observed?

’ A Okay. Shortly after the arrival of the Mustang,:
there was arrival of anpther yellow Pinto, and a subject
whé was known to me to be Charlie Justice was driving the
Pinto. |

At this time, Mr. Justice and Mr. Rhodes Qalked
o&ér to an old abandoned Vehicle, Chryéler, which was in
my?view. I observed Mr. Rhodes and Mr. Justice, and I
obéerved Mr. Rhodes unlock the trunk, open it -up, and 1
obéerved him leaningvsver and lookiﬁg inside the.trunk of
thé vehicle.

J At this point,.they stayed £here approximately a
mi@ute, two minutes.

: 0. When the trunk opened, were you able to smell any-
th;ng at that time? '

; A. Yes. At the point the trunk was opened, the odor

¢
l

became very strong, stronger than at any point during the

night and during the day that I had smelled it. There was

38—
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an'emittance of a very strong odor, the same chemical odor

associated with the manufacturing of PCP.

At this point, they shut the trﬁnk on the vehiclé,
and they walked from my viewpoint, stayea frbm my viewpoint
a short périod of time, then I heard the slamming of énother
dodr, to what vehicie, I do.not know.

% Q. Would yéu describe for the ladies and gentlemen
of the jury the condition of the premises you are speaking
of?‘

iA + Okay. The premiées is a big farm area, farm house
1ooking area, that's got, in relation tb where the chrysler
was;, £here.was a van located approkimately 15 or 20 feet
to the left side of the Chrysler. At this point, when
they left the Musténg, I did not know whether they went to

the. van or not. They went in that general direction. I

could not see the van from my viewpoint.

L0 Were there any other vehicles there?

:A There were several other vehicles there, but that
was?the only -- The Chfysler was the only one that I couléd
see. | .

Q. Was it operable or describe what type of vehicle
it %as.

lk The vehicles, most of them were not operable. They

39
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did hot have all four tires, windows were broken out, grags
was growing up around them. It was obvious that they-had
not peen moved in quite some time. It appeared that they
were being used for some kind of storage.

Q Then what did you observe?
VA I observed Mr. Rhodes and Mr. Jhstice walk back
to the Mustang. I observed Mr. Rhodes carrying a white
looking object. From my viewpoint, .I could not.tell
exaétly what it was. It could have beén én enveloée, or
it could have been a plastic bag with.White substaﬁce in it.

i
I couldn't tell.

0. Did you later see that object?'-
. Yes, I did.
MR. LYNCH: I object to that question because he

can't say what it was that he saw in the first place. How

is he going to say what he saw later?

{

THE COURT: I am inclined to agree with that. I
think there has to be more foundation.
! MR. EBERT: It goes to the weight of the testimony,

if he wants to attack him-on this, but all he can say is

!

what he believes he saw rather than the admissibility of

the evidence.

THE COURT: I'm not soO sure. If he sa?s a white

40
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object -- Did you later identify the object?
! THE WITNESS: I later saw another object that

appeared to be similar to the same one I saw at the farm.

: THE COURT: Let it stand at that then. Okay.
BY MR. EBERT:

0. Where was i£ you later saw this bbject?

A That was at Orndoff's Garage and Restaurant in

Haymarket, Virginia. The object had been taken from the

vehicle that Mr. Rhodes was operating.

Q. In whose possession was it when you first saw it?

. - A At the time at Orndoff's?

. 0~ Yes.

| | |
A Trooper Dyer had already taken poSsession of the

1

Substance, of the plastic bag.

0. Did you get a close up look at that object at

,
Orgdoff's?

é A Yes, I did.

i Q What was the object'as best you can describe it?

' A It was a plastic bag, and it had regular cigarettes|

factory made cigarettes, that appeared to be very damp
enclosed in a plastic bag, and they were sort of lined up
in ‘the plastic bag.

E o Can you. describe the plastic bag of cigarettes as

a1
= =
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a facsimile of what you observed?
A What is --

MR. LYNCH: May I ask which time he is talking

THE COURT: He is talking about the timé'at
Orﬂdoff's, is the way I understand; later.

THE WITNESS: Yes, except it was not a Ziploc
Ba&gie, it was like a}regular sandwich bag. The top waé

rolled down, ‘-but it was similar to this.

MR. EBERT: I ask that that be marked for identifi-

THE COURT: Mark it as Commonwealth's No. 1 for
identification.

(The object referred to above
! _ was marked Commonwealth's Exhi
{ _ ' bit No. 1 for identification.)

BY MR. EBERT:

TQ Getting back to what you observed at the area
whiéh you described as a farm, what did you observe then?

b _ ,
A. I observed Mr. Justice and Mr. Rhodes converse

| . .
for a short period of time, and, then, Mr. Rhodes entered

!

the .vehicle. At this point, Mr. Justice spoke to Mr. Rhodes

and‘says, "Be careful, Bear.", and that was the last words

that I --

1 ' | 42
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ra@io, that I had in my possession to the surveillance unit

0  "Be careful, Bear."?

A Right.

0 Do you know whether or not Mr. Rhodes has a nick-
naﬁe?
A. Yes, Mr. Rhodes' nickname is Bear.
0. Theﬁ what happened?

A Mr. Rhodes then departed the area in the Mustang.

At ‘this point --

: Q Was anybody in the car with him at that time?
{ A‘ The same two subjects were in the car.
é Q. What did you do when he left the drea?

A | I coﬁversed over the radio, the walkie—talkie

that was set up in the area around the 2400 Loudoun Drive

area on Route 15.

. At this point, I told them that the vehicle was
; .

leaving and what I had observed during the time that Mr.

t

Rhodes had been at the farm house, and about the old Chrysler

and the statement that I heard Mr. Justice make to Mr.

j
Rhodes.

EQ After that, how long was it before you'went to the

areé which has been described as Orndoff's restaurant?

A It took me approximately, probably, ten to twelve
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minutes to reach the vehicle, my vehicle, from my observa-

tion point.

0 Where was your vehicle parked?

A Well, it was actually picked up by‘ahother member

of the surveiliance team who had come up to the old church
which sits adjacent to the farm. So, it's approximately

1ob - 150 yards from the farm, farm line.

Q Ahd, then, did you go directly from there to
Orﬁdoff's?
A Yes.
Q Were you in radio contéct.wifh Offiéer Dyer?
A Yes, I was.
0 What you observed all occurred in Prince William
Cognty?
? A. Yes, sir, it did.
.0 When you saw the object, which is similar to what

has been marked for identification purposes as Exhibit No.
1, 'was the defendant present at that time?

. A Yes, he was.
MR. EBERT: ' That's all I have of this witness.

i t

THE COURT: You may cross examine.

. ) ) 4
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CROSS EXAMINATION

BY MR. LYNCH:

Q. Trooper Dyer, you say you have smelled PCP 70 or

’801timesi I believe that is what you said on direct?

A. Yes.

) In your police training, of course, you're not
1 .
trained in any chemical analysis or anything, are you? You

-are not a chemist or have any chemical training?

" A No, sir.

j 0 Have you ever smelled burning piastic?

;A Yes.

;Q Out_there, where this took place on Loudoun Drive,

it's kind of out in the country, isn't it?
- A. Yes, sir, it is.

,Qi " Across the road from where -- Did you determine

ﬁhat this property that you were observing actually was

the property of Mrs. Rhodes, was it not, Jacky Rhodes'

mother?
| A, Yes, that's correct.
0. And the cars that we are talking about, you didn't

determine any of them specifically belonged to Jacky Rhodes,
did 'you?
{

‘A I didn't determine that they belonged to him, but

45
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across the road.

statements from --

0. My question was --

!

i MR. EBERT:. Your Honor, just a minute. He asked
ifghe determined who they belonged to, and I think he can
sa& whether he did or not and how he did it. |

¢ MR. LYNCH: i would assume that he meant that he
de£ermined it through -- The way of introducing evidence,
thé way of proper introduction of evidence --

? MR. EBERT: He is the one that asked the question.

f : THE COURT: Rephrase your quéstion, Mr. Lynch.

BY MR. LYNCH:
-0 Did yoﬁ seek to obtainlfrom the Diviéion of Motor
Vehﬁtles through your efforts the dwneréhip of theéé

various cars?

A Not through the Division of Motor Vehicles, no,

fQ Now, as far as the location of the farm is concerned

1

is ﬁhere not across the road from Mrs. Rhodes' property a

prison farm for the County?

A Yes. TIt's near. I wouldn't say it's directly
b ,

|
Q. I am talking across the road and back aways?

A. Yes, sir.
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0. And down the roads is -- You would be at Mrs.

Rﬁodes' property facing Loudoun Drive. Down the road to
the riéht, about a quarter or half-a—mile; 1s a chemical
‘factory, is there not?

A I would say it was down the road to the left.

0. If you are coming out the lane, you would turn
right to get to the chemical factory, wouldn't you?

i A Yes, that's correct.

0 That's about_a half-a-mile away, quarter to half-
a4ﬁile away?

A Approximately. I didn't really measure it.

Q ' When Yyou were out fhere, would you say that the
odér that you observed fluctuated; as the wind would blow,
thé odor would get stronger; as the wind died down, the

{

0dor would recede?

[ A Yes, sir.
; 0~ This object that you said you saw Mr. Rhodes have
in his hand, you have testified here today -- May I have

?

Commonwealth Exhibit?

i

Well, let me back up a minute.
1 How far away was Mr. Rhodes when you first saw him
with this object in his hand or whatever the object was?

A Probably 35 yards, maybe a little more, maybe a
" A7
@ 4
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little less.

L Was the weather clear?
A Yes, it was.
0. At this time of day, it would have been daylight,

is that right?

A That's correct.

0. When you radioced ahead to whoever -- It turned out
Trooper Dyer got the message, you said, did you not that
it was a white object like a white envélope?

| A Yes, that's correct.

Q. When_Mr; Ebert asked you the question did you later
see the object that Mr. Rhodes had in his hana, what you
are telling these folks is you saw Mr. Rhodes With a white

object in his hand?

" A | That's correct.

0 At the farm?

: A. That's correcﬁ.

) Later on, Trooper Dyer had already made the search
of the car, and he showed ydu this plastic =-- Or not this

plébtic bag, but a bag similar to this, with cigarettes
in it, and that's what he showed you, Trooper Dyer?
A That's right.

Q. So, all you are telling these folks is Trooper Dyer

1
'
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showed me a bag with some cigarettes in it, and I saw a

white object out there at the farm?

A. Yes.

Q But in fairness to you and to these folks, you
afe not saying that definitely what Mr. Rhodes had at the
f&rm was what Trooper Dyer showed you?

% A I said that it appeared to be similar to that. I
could not swear it was exactly the same one, no, sirf

E'Q When you séw Mr. -- I believe you Said Mr. Justice
wa% out there at the farm when you saw Jacky go over to
thé trunk of the'car. "There was a man named Justice with
hiﬁ, is that correct?
A. Yes, sir.
0 I don't believe it was your.téstimpny that you
sa% Jacky get this white object out of the trunk. That's
no% your testimony, is it?

A. No, sir. I didn't see it, but at ali times -- Not
atiall timesvcould I see the front of Mr. Rhodes. There
were points of time where he had his back turned to me as

when he was walking. Even when I saw this, I only got an
! ‘ : . !

vangle.

| 0. I understand, but in fairness to Mr. Rhodes, you

are not saying that he got whatever that white object was

49
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out of the trunk?

A I could not see him get it out of the trunk; no,
six.
MR. LYNCH: Thank you.
i THE COURT: Do you have any further questions.
' REDIRECT EXAMINATION | |
BY MR. EBERT:

jQ Where was he when you first saw this white object

in guestion?

A He was going back to the car.

0. Where was he with relation to the trunk that he

‘had' looked into?

‘A He was probably about 25 feet from the car. He

~had to walk in-between a building, a building was in-between

the car, or in-between my viewpoint of the o0ld Chrysler
and:his car.

Q. And you were hidden, I assume, from ébservation, is
thaé ¢orrect? | |

‘A That's correct.

Q. Is there any queétion iﬁ your mind from where these
smeils were emanating?

A No, sir, not at that point.

MR. EBERT: That's all I have of this witness.
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THE COURT: May this witness be excused, or should

heistandby for recall?
| MR. EBERT: I may have to recall him.

THE COURT: All right, Trooper, will you remain
outside,-sir, subjeét to the same admonition that I gave
you before.

| MR. EBERT: Trooper Dyer.
Whereupon,
TROOPER R. A. DYER,
a witness, was called for examination by counsel on behalf
of the Commonwealth, ang, having.been duly sworn by‘the
Clerk of the Court, was examined and testified as follows:
DIRECT EXAMINATION

"BY MR. EBERT:

) State‘your full name and give yoﬁr pPlace of em-
pioyment;

EA Trooper R. A. Dyer, Virginia State Police. .

0. Hownlong have you been so employed?

%A 'Eightfand—afhalf years.

Q. In what capacitf are ybu now employed with the

Virginia State Police?

A Narcotics investigation.
‘0. How long have you been involved in narcotics inves-
| 51
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1 < A It was in Prince William County at the intersection
9 of Route 234 and Route 15.
3 ) Were you familiar with the area where Trooper

4 Gréy was located at the time he transmitted this message to

5 you? _ |

6 : A Yes, sir, I was.

1 S0 How far was the area where you first observed Mr.
\
\

8 Rhodes from that area?

9l A Approximately two miles.
10 f 0. Upon observing Mr. Rhodes, what did you do?
11 ' A I fell in behind a surveillance team consisting

g.‘

-12 of two other vehicles which was behind Mr; Rhodes and follQWE
13 it down Route lS,_which I guess would be east towards

14 Hajmarket.

15 % Q_ When you say surveillance team, do you know who

16 these individuals were?

|
i

17 . A Yes, sir. It was Investigator T. P. Clark and
18] | Investigator R. D. Fish.

19 | Q. Then what happened?
i

20 A We followed the’vehicle to Orndoff's truck stop
91| | which is the intersection of 50 and 15 in Prince William
29 County at Haymarket.

23 Q What route did the vehicle take prior to going thereg?
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A It took Route 15 to 50.

0. " Would you describe to the ladies and gentlemen of
the jury the actiqn of the car?

A At the time I saw it, it was speeding, or appeared
£o’be speeding. It was going over 55 miles an hour when
I %aw it.

0. Did it go directly to Orndoff's?

t .
I A When I observed the vehicle, it was going directly

to Orndoff's.

) Then what happenea?
; A. When I arrived at Orndoff's, it pulled into'ﬁhe
parking lot between two rows of cars, and I took-my'vehicle
to ‘the front and blocked the vehicle; and got out and
app}oached the yellow Mustang. .

EQ And then whét occurred?

A As'IAapproached>the §ehicle,.I‘detected an odor,
as I was approaching from the front of'fhé Mustang. I
wasiabout three to fivevfeet away, and I detected an odor
whiéh appeared to be PCP.

I went ﬁo.thé ééssenger's side and got two [

paséengers out - of that siée. Investigator Fish went to the

driver's side and got Mr. Rhodes out of that side. -

Q And did you have occasion to smell, when you went
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in the car, did you smell anything?

A. As I was approaching it, I smelled what appeared’

‘ |
to be PCP; and when I got to the vehicle, I could still

smell the strong odor emitting from the inside of the

vehicle.
Q_ Did you take anything from the vehicle?
? A Yes, I did,
i 0. What did you take?
| A I took a plastic bottle with some plant material

1

in'it; a plastic bag with 12 cigarettes, and a hypodermic

syfinge.
Q. Where did you get those items from?
. A The small plastic bottle was on the right, front

floorboard. The plastic bag was on the console, or hump,
for the drive shaft just behind the front seat on the side

of the hump or consolei and the syringe was laying on the

l
+

floorboard.
0 Which floorboard?
" A Right, front.
iQ - Where were the other passengers located?
iA The young lady, Mary Jane McDaniels, iﬁ the right,

front passenger seat; and Eudgene Tirado was in the right,

rear passenger seat.
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Q And the substance which you described as being

the pastic bag with cigarettes in it, was that within
reach of the defendant?
A Yes, sir.
}MR. LYNCH: He is leadiné the witness, and it is
a éonclusion on his éart..
.THE COURT: Agreed.
BY.MR. EBERT:

: 0. HOW'far away was the item you mentioned from the
deféndant?

" A The seats ih the front of the Mustang were bucket
seats with an opening between the bucket seats, and,
sitting in the bucket éeét,'it~would have been right behingd
the bucket seat. It would be within reach of anyone.

0 Q I show you what has been marked as Commonwealth's
Exhibit No. 1 for identification purposes and ask'if you
canttell the ladies and gentlemeanf the jury whether or

not that is similar to the item which you have described?

A Yes, sir, it is.

With the one exception of the
i .

cigérettes that I found appeared be soaked.in something.

' They were wet. That's the only difference in the way it

looks.

'O How about the bag itself? Is the bag the same, or

—r=
b I'S J
AUDREY J. RUDIGER REPORTING SERVICE
L CERTIFIED VERBATIM REPORTERS
] 3839 CHAIN BRIDGE ROAD
FAIRFAX. VIRGINIA 22030

S$91-31236




10
11
13
13
C 14
15
16
17
18

19

demonstrative viewpoint?

what was it like?

A The other bag, the bag I found, was a plastic
sandwich bag which was sealed at thé top.

; : MR. EBERT: I would offer this into eVidence,
realizing,.of course, it is just a facsimile of what he
has testified to. It's a piece of demonstrative evidence,
not the evidence itself.

THE COURT: Do you have any objection for the

MR; LYNCH: No, Your Honor.

THE COURT: It will be-allpwed to come in as not
the actual evidence, bﬁt to demonstrate, and for that
purpose only.

(The object heretbfore marked
Commonwealth's Exhibit No. 1 for
~identification was received in
evidence.)

BY MR. EBERT:

0 With regard.to the exhibit you hentioned or the bagy|
what did you do with it?

A. At the time, I took all of the evidence out and
put it on the top of the vehicle. I then sealed it,i; a

brown evidence envelope; and on the outside of it, I put the

defendant's name, where it was found, my name, and the
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location, date and time that it was sealed.

I then placed all of the evidence in the trunk of
i c : '

the vehicle I was driving which belongs to the Department

of State Police, and I'm the only one who has a set of keys

to that wvehicle.

The envelopes were kept in that trunk until

September the 20th, 1978, when I took it to the Consolidated

Laﬁ in Merrifield, Virginia, and turned it over to Dr.
Hepner.

| 0. From‘thé time you received it until the time you
turned i£ over to Dr. Hepner was it in your sole ‘and exclu-

|
siye possession?

A. Yes, sir:

t 0. Was a number assigned to it when YOu turned i£

over to him?

i .
A When I took it to the lab, the secretary issued

‘a number, and she put it on the form I turned in, and then

Dr. Hepner wrote it on each one of the bags.

0. Did you personally deliver this to Dr. Hepner?
T
' A Yes, I did.
{
' 0. Do you know what number was assigned to that exhibi

by the secretary?

A From the records, I could state that, yes, sir:

57

L84

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030

591-31368




10
11
“12
13

14

16
17
18

19

Itiis 78-N-2098.

) Did you have an occasion to receive that exhibit
|

back at a later date?
| . :
" A Yes, sir, I did.

I

| Q. From whom did you receive it and when?
! A It was Dr. Hepner on April the 5th, 1979.
| 0. Did you have an occasion to cause that exhibit -

toEbe destroyed at a later date?

i A. Yes, sir, I did.
| 0. When was that?
. A I don't have the notes on the exact date. It was

wiﬂhin about a month-and-a-half ago.

) Getting back to the time that you took these items

from the car, did you see any license plate in the car?

! A No, sir.

[ .

0 This all occurred in Prince William County?
i B Yes, sir, it did.

t

'MR. EBERT: That's all I have.

: THE COURT: You may’cross'examine.
CROSS EXAMINATION

BY MR. LYNCH:

L Q. Were you looking for a licensé pléte?

P A, No, sir.

; 58—
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0. You are not saying that the license plate was not

in! there, you are saying you didn't see it?

A I am saying I did not see any license plate, sir.

Q. | But there could have been one in there in a white
en&elope?

Av Might have been. .I‘didn't see one.

0.  After you made the arrest of Jacky Rhodes, you

empounded the car, didn't you?

A I had it towed for safe keeping-until it was

J

turned over to the owner.
! . B . .
© Q. How long have you been with the drug enforcement

part of the State troopers?

A Approximately four-and-a-half years.

: Q Has Trooper Gray been there longer or shorter than
! .

you in the drugs?

%A I don't know.

R And, you say you smelled PCP on at least 25 timesé
A Yes, sir.

ig Ancd it has an unique odor?

A. Yes, sir. ,

0. Rotten eggs has a.uniQue odor, does it not?

"A. Yes, sir.

Q. Are you aware of wh%S is used to make PCP, what
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chemical?

A Some of the items, yes, sir.
Q Is not ether one of the items that is used to make
PCP?
| A. Yes, sir.

Q Are you aware of the chemical factory that is up
thévroéd from Mrs. Rhodes' house?

A I think I know the building you are talking about,
but I don't know what type of building it is or what it
dées. |

Q. - The car that Mr. Rhodes wés operating was a Mustang

correct?

" A. Yes, sir.
| Q Tell the jury,fplease, what youf understanding

!

of a floorboard is. What is a floorboard?
;. A . A floorboard?

Q. Floor or floorboard.

A. Of a vehicle?
0 Yes.
A, It would be anything other than the seats, anything

that would be covered with carpet I would say would be a
flobrboard.

Q. You testified.at Mr. Rhodes’' preliminary hearing

60
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as to the location, did you not, of this white object that

you found in the car?

A I am sure I testified to it.
0. And that was back in May of 19792
| A I am not sure ofithe date, sir.
0. Well, certainly, the preliminary hearing was quite

awhile ago, before today?

A Yes, sir, it was.

@& . And you just testified today, through-Mr. Ebert's
quéstioﬁs, thaé this item that ydu found was Qithin easy
redch of Mr. Rhodes on this console?

i A. Yes, éir.
j 0. Do you recall testifying previously that, in fact,
itfwas.oﬁ the fioor.of the‘car in back of Mr. Rhodes?

A I don't remember hoﬁ I testified before, sir.

0. Trooper Dyer, Mr. Ebert -- The preliminary hearing
trahscript, page 35, Your Honor,.that would be-dated May -
15,11979, page‘35.

MR. EBERT: I wasn't provided a copy of that
trahscript,'Your Honor.
| THE COURT: You can use ours.
BY MR. LYNCH:

1Q Page 35, the question was presented to you, do you

6l
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recall this question at the preliminary hearing? The

question to you, I believe, was by the Commonwealth Attorney
Did you find any near where the defendant was sitting in
thé.car?

Answer: The plastic bag with the qigarettes wasv

behind him on the seat on the floor.

Do you remember that answer?

A No, sir, I don't remember on the seat, on the
floor.
) There was a dash, on the seat, dash, on the floor.

Do you recall saying at the saﬁe preliminary hearing that
it &as on thé floorboard behind the defendant?
 A I ﬁay have.
MR. EBERT: Where are you referring to, sir?
MR. LYNCH: I want to ask him if he recalls saying
fha#. I am referring to page, Mr. Ebert, page 48.
MR. EBERT: Ask your question. |
BY MR. LYNCH:
0. Tﬁe guestion was to you on page 48: You said,
I bélieve, that you found, let's tékevthe back seét, gou_
said in back of Rhodes; I assume you meant the back seat.

Answer: On the floorboard behind Mr. Rhodes.

Do you recall that answer?
c2

AP 1
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after Mr. Ebert asked you this question, that it was within

'wa$ sitting in the back seat, wasn't it?

it

A. I don't recall it. I pfobably did say that. That':

what I've said this morning.

0. Now, well, maybe the jury remembers what you said,

each reach of Mr. Rhodes, this plastic bag?
A Yes, sir.

0. It was within much easier reach of Mr. Tirado, who

A It was within the reach of everybody in the thicle«

Q' it wasn't any closer to Mr. Rhodes or any easier
to reach for him than anybody else in the car?

A No, sir.

Q . As far as the syringe that you found, that was
up next'to Miss McDan;els purse, wasn't it, or.in some- be-
longing of hers?

. A No. "I have two syringes Ilseized. One was on the

flobrboard, and the other one was in her sox.

Q. But it was on the floorboard on her side?
Y Yes, sir.
0. Those syringes have nothing to do with PCP, do

they; or did they in this case?
A There was nothing found in the syringes, no, sir..

MR. LYNCH: That's all I have.
63
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THE COURT: Do you have further questions?

REDIRECT EXAMINATION
BY MR. EBERT:

0 Do you recall saying at the same preliminary
hearing, question, in response to a question, a further
guestion, do you recall making this answer: I am talking
about going from the -- For your record, Mr. Lynch, page.
49, -- You have the carpet. This bag was laying on the'.
left-hand side behind Mr. Rhodes or the hump, beside the
hump. It wasn't on the bottom or up againét the door; It
waé right on the hump. |

ﬁo you recallvsayingAthat?

A. 1 femembef talking about it being on theihump.

Q Incidentally, this chemical plant that has been
meﬁtioned, that wasn't near Orndoff's, was it?

A No, sir.
MR. EBEPT: That'é all I have, sir.
THE COURT: May this witness be excused or do you
want him to standby?
MR. EBERT: He could stand by, Your Honor..
THE COURT: You may stand by.. Let's take agout a
five minute break. Give you a chance to stretch a little.

(Brief recess.)
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THE COURT: Bring the jury in, please.

(The jury returned to the courtroom and resumed
their place in the jury box.)

THE COURT: You may call your next witness.

MR. EBERT: Dr. Hepner.
Whereupon,

- DR. KARL E. HEPNER, JR.,

a witness, was called for examination by counsel on behalf
of the Commonwealth of Virginia, and, having beeh duly sworn

by the Clerk of the Court, was examined and testified as

follows:

DIRECT EXAMINATION ,
BY MR, EBERT : |
0. State Yduf full name and your place of employment.
;»A Dr. Karl E. Hepnef, Junior. i am employed by

the Commonwealth of Virginia at thé.Northern Regional
Forensic Laboratory.
) In wﬁat capacity are you employea?
A. I am Forensic Chemist and Chemist Supervisor'of
thé Drug Analysis Section.
Q. As such, what do your duties inclugde?
A. My duties include receiving specimens involved in

criminal investigations,an%sgfamining the specimens for
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" evidentiary value.

0. Have you received special education, training and
qualifications in that field?
% Yes, I have.

0. Would you tell the ladies and gentlemen of the

- jury what that is?

MR. LYNCH: Your Honor, I would stipulate the
doctor has those qualifications.

~MR. EBERT: I think the jury oucht to hear his
quélifications. |

THE COURT: Give it briefly, then, that would be
fine. | '

THE WIfNESS: I hold a bachelor's, master;s and
do@torate degreeé in chemiétry. i havé graduate level
training in the analysis of organic drugs and the'chémistry
of prganic drugs. I completed the Bureau of Narcotics and
Dangerous Drugs seminarvserieslin the analysis of dangerous
drﬁgs, and a course of training with the Commonwealth of
Virginia upon my employment theref

: BY MR. EBERT:

!

0. Have you qualified as an expert prior to this date?|
‘A Yes, sir, I have.
Q- Did there come an‘0ccasion when you received some-
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thing from Trooper Dyer which is the subject of this case?

A Yes, sir.
0 When was that?
A. 'I received some evidence from Trooper Dyer on the

20th of September, 1978.
| 0. Upon receiving that evidence from him, was it

assigned a case number?

i A Yes, sir,-itlwas.

i ¢  What case number was it assigned?

A 78-N-2098.

i Q Did you take that evidence in your possession at

thaﬁ'time?

4

" A Yes, sir.
0 What did you do with it?
:A The evidence was placed in my personal safe until

such time as it was removed for examination.
I

0 Did anyone other than yourself have access to that
safe?
A The Director of our laboratory has the combination

to the safe in the event of emergencies.
0 To your knowledge, did anyone enter that safe other

than yourself?

‘A No, sir; and the evidence envelopes remained sealed

1 g7
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until I removed them and unsealed them to examine the

contents.
0 With regard to the exhibit that you examined, with
regard to the envelope which has been described as similar

to Exhibit No. 1, did you have such an exhibit?

A A plastic bag containing cigarettes, yes, sir;

Q. How many cigarettes were in that bag?

A,  There were 12 cigarette;.

Q. Did you conduct an analysié of the éontents of

those cigarettes?

A. Yes, sir; an analysis was conducted on a representa
tive sample of the cigarettes.

0. What did your analysis reveal?

. A The cigarettés were found to have been treated‘with
phencyclidine, PCP.
Q. What type of substance is that?

A. .~ PCP is an hallucinogenic substance. it's original
use was as an anesthetic. It has also been used to tran—
quilize large animals.

0 What did you do-.-with the exhibit, the remainder of
the:exhibit,'afﬁer you analyzed it? |

‘A The exhibit was repiaced in the oricinal bag. The

bag was sealed. My initia¥§, case, identification number
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were placed across the seal. It was then, in its entirety,
replaced into the original envelopé and the envelope was
sealed.
I then replaced the envelope iﬁ my safe where it
remained until such time as Trooper Dyer returned, and I
returned the evidence to ﬁim. |
0 from the time that you received the exhibit until
the time you conducted the analy#is on the contents of the
exhibit, was it in your sole and exclusive possession?
i A Yes, sir.
’ _ _
MR. EBERT: That's all I have of this witness.
CROSS EXAMINATION
BY MR. LYNCH:
1'Q When you received this item that you examined, Dr.

Hepher, did you receive it directly from Trooper Dyer?

iA Yes, sir.

:Q That was on the éOth of Septeﬁber, I believe you
said?

iA Yes, sir.

0 Of coufse, you have no knowledge as to how long

he Had had it before that?
A. No, sir.

0. Is ether part -- ,,
P 69
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-

A Excuse me, sir. There is a notation on my notes
Trooper Dyer indicated that the date of events was 9/16/78.

I stand corrected.

0. Is ether part of the -- Is that used to make PCP?
A Ethyl ether, yes, sir. Anhydrous ethyl ether.
o} | When you got this envelope, did some odor reach

out and hit you in the face? This container?

A I have no notation of any odor being p;esent;

- Q. Are you aware of the smell of PCP, what is smells
like?

" A. Yes, sir.

0 Does it have a unique odor?

A It has a heavy medicinal odor, yeé, sir.

0 Is there anything -- Is it some kind of rafe smell

that only PCP smells like that in the whole world, as far
as fdu know? | -

A I couldn't say it is tétally unigque to PCP. There
would be several chemical compounds that wouldlhave a

similar odor. -

Q. Several chemical compounds that would have a similar
odor? |

A I would say yes, sir.

é One last question: You are -- I stipulated to it,

‘ 270 ‘

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3839 CHAIN 8RIDGE ROAD
FAIRFAX, VIRGINIA 22030

391-3136




10

11

-12

13

14

16

17

18

and Mr. Ebert wanted to prove it anyway, about your

expertiSe in the field of chemical analysis. You are
not a physician, is that correct?

A No, sir; I am not a doctor of medicine.

0. o Do you know from yourrexpertise, within'the field
of.your expértise, can you tell the jury and the Court
whether or not there are different kinds of PCP, first of
all?

A | i don't understand "differént kind#“.

‘Q Aré there different types of phencyclidihe, or is
there just one type 6r-kind?.

A. No, sir.: Phencyclidine is a disé}ete compound;
It has no isomeric COnfigufations.

0 Do you anw if it has a depressant effect on the
central nervous system, from your expertise?

A From my reading. |

jQ. - As far as your field of kno@ledge, you can't say
one way or the other whether it has a depressant effect?
MR. EEERT: Your Honor, hg is asking what he knows.
He is asking the questioﬂs. I don't know how he can say
whether, although I know this is an expért, whether he read
it or heard it; ‘He has alfeady said he is not a medical

doctor.

71
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MR. LYNCH: I qualified the question "from his

field of expertise", and I could have read it, but that

‘doesn't make me an expert on it.

v THE COURT: State your question again, Mr. Lynch.
BY MR. LYNCH: |
Q. From your field of expertise as a chemist, can
y&u testify with reasonable modical certainty that PCP has
a depressant effect on the central nervous system?

' - THE COURT: Wait a minute. He io not a medical
dobtor. You are asking him in the terminology of a
reasonable medical certainty, probability. I don't believe
that is a fair question.’

5 I sustain the objection.
MR. LYNCH: You'ro saying”he can't answer the
question?

; THE COURT: You can't put it in the'words of
reésonable medical probability what the effects are of PCP.
befcan only testify what the substance was.

MR. LYNCH: That's all I really wanted to elicit
from this witness, Your Honor. Thank you.'
THE COURT: Do you have further questions? i

MR. EBERT: I have no further questions.

THE COURT: Thank you, Doctor. You are excused and
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f:ee to go.

MR. EBERT: That is the Commonwealth's evidence,

Your Honor.

THE COURT: 1Is defense ready to go forw#rd at this
timé?

MR. LYNCH: I have some moﬁions to make, and then
I have -

THE COURT: Let me ask the jury, if they will, to
retife tb the jury room again, please}
- (The jury retired from thé courtrodm.)
THE COURT: All right, sir. State your motion;
MR. LYNCH: Let's see if I have the right book.
Yo@r Honor, it's Title 54 is what I'm looking for.

i : Your Honor, may I impose upon the Court for Titie‘
542
MP. EBERT: Here.

| MR. LYNCH: Mr. Ebert has let me have his copy,
Your Honor.

THE COURT: All right.

MR. LYNCH: Your Honor, the inaictment élleg?s
that Mr. Rhodes is charged with possession of a prohibited
drué listed in Schedule II of Title 54; and, so, therefore,_

we have to look to what it is that is illegal for him to

73
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possess. We have to look to 18.2-350, which is the

criminal section saying it shall be illegal for anyone

to possess any drug contained in Schedule II in Title

54, Section 524.84, and Schedule II is in -- under 54-524,

84:6.

Now, Your Honor, phencyclidine comes under depressa
I will have to look.at the Court's copy because this is not
updated, Your Honor. |
| THE COURT: I don't know whether that Hés been
revised or not.

MR. LYNCH: It has, Your Honor, but not to --
Here under the pocket supplément of the 1950 Code, that is
the '79 supplement, under Scheaule.II, it's broken down
into A, B, C, D and E, and E pertaihs'to depressants, and
phencyclidine is one. 1It's the last of five items ﬁnaef
deptessants, whicﬁ, as I said, is sub-Section E.

'Now, it says: Unless specifically excepted or
unless listed in another SChedule, any-material,compound,
mixﬁure or preparation théh contains any quantity of the
folldwing substanceShaviﬁg a depréssant effect on thg
central nervous system, including its salts, isoﬁers and
salts of isomers whenever the existence of salts, isomers

and salts of isomers 1is possible within a specific chemical

pde B

nts.
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designatioﬁ, colon; and it lists four other items, and the

fifth is phencyclidine.

|
i
1

What I am saying, Your Honor, is that it just

doésn't say phencyclidine. We have to incorporate in it

the preface, too, the folloWing list of drugs, and it says,
as I said, any material, compound, mixture or preparatibn
which contains.any quantity of the following substances

haﬁing a depressant effect on the central nervous system.
: _ .

That's why I was asking Dr. Hepner. He doesn't

5
know, and the Commonwealth has not proven, Your Honor.
| There is the paragraph right there [indicating].

|

] There has been no proof as to the effects of

phebcyclidine from a medical point df view. Of course Dr.

Hepner didn't know. He is not supposed to know. He is a

chemist.

But the Commonwealth has produced no evidence to
i
shoﬁ the effect of phencyclidine, and it is just like

saying the Commonwealth has only proven half of its case

insdfar as the prohibitive drug.

They have proven it is phencyclidihe, but they

haveinot proven by any competent testimony or any testimony

at all that it has any depressant-effect on the central

nervous system, and I would say, Your Hdnor, without that .

7o
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proof, the Commonwealth's case must fail. It is fatally

lacking.

Secondly, Your Honor, the defendant is charged
with possessing the controlled drug phencyclidine. Now,
there has been evidence that Mr. Rhodes had a white object
in;his hand. Now, that was at the farm. Now, Trooper
.Gray said I cannot honestly say whether that ohject that
‘I saw in his hend was what Trooper Dyer showed me.

Now, what.Trooper.Dyersaid he saw was a plastic
ba§ similar.to the one that's been marked as Commonwealth's
Exhibit No. 1 with cigarettes with this odor of PCP, that
has this uniqhe smell, ahd that is what‘he'found in the
back seat.

Now, where Qas - Whether it wae on the hump or
on the floorboard, I don t know, but Trooper Dyer said that
all three occupants‘of the that car had equal access to
that bag. |

Your Honor, as you recall, there was a person in
the‘back-seat of the car who was just as_close to that item.

; Now, I'm sure Your Honor is familiar with, has
probably heard the case cited so often of Christman versus
Comﬁonwealth and thet invelved three people in the back

seat who were hitchhikers, I believe, and three people in

26
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the front seat, and some heroin was found in the back
seat on the floorboard, I believe, and'Christman was one
of the three involved in the car. I believe he waé not
the driver. He was one of the passengers, I believe.

He was tried and convicted on possession, and the -
Suéreme Court of Virginia, és eafly as that time said, that
this was not sufficient evidence to put him in péssession'
of that partiéular drug. |

Néw; also, the Commonwealth must show that not .
only was there possession which consists of dominion and -
contrql, they also must show the knowiedge and intent that
thé object was there. -

And, I say to Your Honor first of ail that they
have not shown a possessidh exclusive'of constructive, and,
secgndly, have not Shown the presence of the knowledge or
the intent to possess this object. .

And, as the Court knows right in the statute

' itself, under 18.2-350, the second paragraph says that the

mere presence of this prohibitive drug in a home or in a

vehicle shall in no way be a presumption of the knowledge

!

or no presumption of possession. That is in the Code
Section itself.

So, what I am saying in the second sense, Your

irars
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Honor, there has not been sufficient evidence to show that

dominion and control by Mr. Rhodes over this PCP.

And, lastly( Your Honor, in the indictment, Mr.
Rhodes is charged with possessing this prohibitive drug,
and the phrase in the indictment says, it says, without
authority.

Now, I realize, Your Honor, that it is up to the --
Thét ;he Commonwealth does not have to negative certain
things that are exceptions in the drug section, but the
Commonwealth has gone forward to allege that Mr. Rhodes
possessed this Qithout authofity. The Commohwealth_didn't
have to allege it in the first pléce, but the Court may
remember the case -- It seems to me Mr. Ebert and I were
arguing about the same case a iong time ago. I think we
read a murder case. |

There is a case authofity which provides that if
the Commonwealth puts words into anlihdiétment that aren't
necessarily elements of the crime, but in some way limits
or control the act or some limitation or control over the
act, then those elements-must be proven.

And, the case, ¥our Honbr, is == It's right';t
the tip of my tongue. I could find it invfive minutes,

Your Honor. It was about eight to ten years ago. It involve

78
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shooting into an occupied dwelling which was a felony,
and it went something like this, Your Honor, that the
de%endant was convicted of shooting into the occupied
dwelling of John Jones, or owned and océupied by John Jones.
The evidence turned out it was occupied by both
men. |
The Supreme Courf of virginia said that since the
Commonwealth had gone on to limit or qualify the indictment
putting in the words, in the indictment, then they were
precluded from -- In fact, they were compeiled to go on
and prove what they, in fact, alleged because these words
had qualified or limited the offense alleged ih the indict-

ment.

So, I am saying, Your Honor, that the words "without

authority“ ha?e been placed in the indictment, and thefe

has been no ﬁestimony one‘way or the other as to whether

or not Mr. Rhodes had.the authority to possess these things.
Now, as I said, Your Honor, tﬁe Commonwealth

ordinarily wouldn't have to negative it in their case, but

they have alleged it.. And, since they have alleged it,

!

based 6n the authority of the case I mentioned, they

And, I believe, Your Honor, that is the last ground

bt ]
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for the motion to strike.

May I have just one moment before I sit down?
That concludes my motion to strike, Your Honor.
THE COURT: All right, Mr. Ebert, do you want to

v '
reply?

MR. EBERT: If I can now remember all of the grounds.

First of all, with regard to the Christman case, I think
that is an entirély separate fact situétion. " That was
three hitchhikers got in the back of tﬁe car, and there .
turned out to be some powder which was later analyzed to
be heroin.

Here we have ample evidence that he had control,

" dominion and intention. We have a strong odor. It has

been described as a distinctive odor of this'd;ug at a
place where the drug or at léast'where the defendant was
firét seen with an exhibit which appears to be the same
exhibit that was anﬁalleged illegal substance in the
ppséession or under the cbntrol of the defendant.

I think, or feel, that there is certainly ample
evidence to make that a jury question as to whether oF not
he knowingly or intentionally possessed that sﬁbstance.

- With regard to the Federal authority, as he

pointed out, we don't have to negate. These drugs were not

80

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD
FAIRFAX. VIRGINIA 22030

591-31368




10
11
12
13
14
15
16
17
18

19

'poésessed with authority. There are certain drugs which-

cah be possessed by authority. and, of course, I think
as a matter of law,ithis is not one of these drugs, and i
don't feel_that that is a well-founded motion.

With regard to the fact that it must be shown to
be .a depressant, there are -- This is strictly a descriptive
Section within the Code which indicates what a depressant'
is. And, as a matter of law,_these items are deemed to
be depressants. As a result, they are under the Schedule
1I portion of the Code, and should be punished as such.

I don't think it is encumbent on thié Section or any other
Section to shpw, fo; the Commonweélth’to come in and Show,A
the véry nature of the effect of this dfug upon an indi-
vidual since the effect itself may‘be different in many
cases. |

But, nevertheless, it is a matter of law.  These
are qualified. And, there is.énothef Section in here which
allows the Board to designate certain other depressants
which aren't even, as a matter of law, designated.

and, once the Board does it without even having
the General Assembly adopt it, they become illegai sugstances
likewise. |

So, 1 submit to the Court that on all bases that thse

81
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motion should be denied.

THE COURT: I am going to have to deny the motién
on all bases. I‘see no grounds. After all we find the
Drug Control Act is actually placea in the Statutes under
the Board of Pharmacy, and I agree that it is just simply
descriptive. They could add drugs to it if they so desired,
as I understand the law in that_respect.' |

And, in regard to.posséssion, I agree that there
is:enough situation‘andvcircumstances here that the case
should go to the jury.

‘And, wiﬁhout authority, I don't believe thét tha£
is a sense requisité he;e, that he must prove that he did
not:have any authority. I think itfs almost -- It'é
simply, aé far as I'm conéerned, it 1is simpiy surplusace.

MR. LYNCH: That is the thrust of the case I was
talking about. It normally would be surplusage except
when it limits or gualifies the nécessary elements éf the
crime. |

THE COURT: I consider it mere surplusage, and I
am going to leaQe it at that point.

MR. LYNCH: Please note my objection to the Court's
rulihg.

THE COURT: All rﬁgﬁf. Bring the jury in, please.
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Are you ready to go forward at this time?
MR. LYNCH: I can, with one witness, Your Honor.
- THE COURT: I understood what you said, you have
one witness that won't appear tillviatér.
(The jury returned.to the courtroom and resumed
their place in the jury box.)

THE COURT: All right, you may call your first

witness.
MR. LYNCH: I call Mrs. Rhodes.
THE COURT: Call Mrs. Rhodes to the stand, please.

Whereupon,
| 'MARGARET RHODES,
a witness, was called for examination by counéel on behalf
of the defendant, and, having been duly sworn by the Clerk
éf Ehe Cburt, was examined and testified as.follows;
DIRECT EXAMINATIO&

BY MR. LYNCH:

0. .Would you tell these folks your full name, please?
A. | Margaret Rhodes.

0. Are you related to Jacky Rhodes? ,

A My son. |

Q Mrs. Rhodes, where do you live now?

A 2400 Loudoun Drive.
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1 0 What is it near, what town?

2 A. It's right across from the convict camp on 15-26. .
3 ) You are aware, I believe, Mrs. Rhodes, that on
4 September the 16th in 1978, your'son was arrested or that

1
5 he was charged?

\
7 ; 0 Were you living at the same place at that time? :

6l| A Yes.
I
8 . A Yes, sir.
9 ‘o Mrs. Rhodes, who owned the premises there at that

10 time? Who was the owner of that?

11 U A We do.

12 _ | 0 When you say."wé", who is "we"?
2 l . _ 4
13 | A My husband and I.
14| o) Does Jacky have any ownérship in that, or did he
15 hav; any then? | |
16 | A No, sir.
17 Q@  Did he, in fact, live with you at that time?
|
.18 'A. . No, sir.
19 Q. Can you tell the members of the jﬁry, please,
20 wheﬁher or not there were some motor vehicles that were
21 out .there at the premises? |
929 ‘A I think there's about five or six out there, really

93 I think that's about how many. They are old cars that have

: 84
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been abandoned.

0. . Do you know who they belong to?
A Well, let me see. I think there's one, two of

them is his, and I think five of them mine.

0 Five of them yours?
A Yes, sir.
Q On this particular day, back on September 16th of

'78, you testified in saying where the farm was. You said

it was across from the convict farm. And, directing your

‘attention -- Well, which direction from the front of your

house, which direction is the convict farm, if you know?

A Straight across in front of me.
0. Would that be north?
‘A East, I think. I'm not sure. For instance, I'm

'sitting this way (indicating], it's across that side from

me.
Q- If you came out the front door of your house and
turAed'right and went uproudoun Drive, what is up the
road on the right, if anything?
A. Well, right it wasn't anything. It was just more
of my property up to 15. lThat;s all ours up there. |

Q. I am not talking aboutvyour property, but can you

tell us whether or not you are familiar with a chemical factg

QE
o0

Yy
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A. Milky Spore? 1It's a Milky Spore or whatever. It's

a Roto-Rooter laboratory. Iﬁ's where there's a laboratory
for grasses. Last year they got them. They weren't supposes
but they'did have worms.dOWn in the basement, and they

was testing them for something or another.

And they test out bugs énd things like that fér
trees that they have. Your plants and your trées and things
like that.

Q. Mrs. Rhodes, it has beenbtestified to‘by Tr§oper
Gfay that he notiéed certain odérs out there at your
place on the day leading up to the arrest.

MR. EBERT: Your Honor, may we approach the Bench
before we go any further?

THE COURT: All right, sir.
i BENCH CONFERENCE

MR. EBERT: I anticipate that he is going to try to
introduce evidence that these odors that have been téstified
to may have emanated from some other source, namely, this
chemical plant which is up the road.

If he going to open this up, I feel at this point,
the.Commonwealth should be permitted in rebuttal to actually

go into the chemicals that were found on the premises,

1 to

what they smelled like, et %ﬁéfra. And, I don't think it
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is. fair to the Commonwealth to limit us from mentioning
these items that were found on the scene which I feel are
material, and then to.allow him to argue that, on the
otherhand, in effect.the'odor came froﬁ some other source.

For that reason, I would ask, if he is goihg to
opén it up, that it be done with the understanding that,
hopefully, the Court_woﬁld allow us to go into that other-
evidence.

THE COURT: I understand your position. _What-is
your position?

MR. LYNCH: It has been testified -- That sounds
liké Mr. Ebert. AHe'wants to get in hié evidence saying
tha% the troopers said_i smelled this odor, and when I
was:Out there permeating out of.the farm; and I'can't ask_
this witness whether she ever noticed a strange odor
heréelf out there. That was my‘néxt qdestiond I can limit
it to that very question: Has she evef noticed any unusual
odors outAthere.

THE COURT: If you go to the poin£ of stretching
it to some other élant located nearby; I think it would be
unfair to the Commonwealth to say he couldn't come back
on rebuttal and say what was available on the premises on

that day because you are opening up an area which he should
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would be entitled to it as a matter of law to rebut that.

be entitled to rebut.

MR. LYNCH: I_sure don't want to do that.

THE COURT: I agree with you, but I think he

You can't raise something that would create another option

and not give him a chance to tear it down. Do you understand

that?
| MR. LYNéH: I'1l1 move on to something else.
THE COURT: Ali right. |
| OPEN COURT
BY MR. LYNCH:
fQ Mrs.thodes, directing‘your aﬁtentiqn to that

same day, that is, September 16, '78, before Jacky was

arrested, did you have an occasion to see him on that day?

‘A, Once.
0 Where was that?
“A. Well, I wasn't at home when he came in, but when

I gét back, he was ﬁhere. I noticed the telephone was
out of whack. So, I.wanted him to call the telephoné comp any
cause otherwise I have to walk to get it fixed. ,
So, I just seen him, and he camevin the house, and

I gave him his motorcycle tags which come to the house. I

used to pick up all my kids tags for them. I am the go-fer,

y
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and I go get tags, énd I go get everything else, and I
give him those. |
And, he wasn't there but just a few mintués and

;hat was it because I had a house full of company.

0. Were you there when he left? Were you still at
the house when he left?
A Yes,-sir.
0. Whenever he left, then, did he héve the motorcycle

tags with him when he left?

" A Yes, sir.
0 And te%l the members of the jury, please, what the
taéﬁ -~ How big were they?
| A MOtorcycle:taés? 'They waé not very-big. They are
just in a little envelope, that's all. I don't know how

big they are, but they are not very big. They are for the
motorcycle, and I had them on the icebox, and they was in

a white envelope, and I just gave them to him,

:Q Envelope and all?

'A. Sir?

iQ Envelope and all?

A Yes, sir, cause the registration thing is in it.

That a-way, if you take it out, you'll lose the registration

card.

89
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0.

he have that envelope with him?

A

A

on the weekends at my house, we have anywhere from 14 to 30
people,

house is the gathering place for all the family, for everyv-

body.
.
i
A

0.

4 ' . . . .
pPremises on other occasions and you not seen him, is that

right?

A

Q.

occasions, and --

-

Can you tell us, please, when he went out, did

Yes, sir.

MR. LYNCH: That's all I have.

THE COURT: Cross examine.

CROSS EXAMINATION

BY MR. EBERT:

What time did you see your son on this date?

Frankly, to be truthful to you, I cannot say.

Did you see him on more than one occasion?

Né; we only had the one time, but, like I said,

and, frankly, I don't know what time it was. My

So you don't know what time it was?
I think it was in the afternoon, but I'm not sure.

As far as you know, he could have been on the

Anybody can, for that matter.

In other words, he could have been there on other -
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1 A Not that morning, no.
9 N} This was in the morning?
3 A Not that day.  He couldn't be on the place as

4|/ | soon as then.

[

5 0 Eut, in the mornings,bis that what you said?

6 A I said I'm not sure. It.was around noon. |
|

7 0. Your best recollection it was around noontime?

8  ‘ A I think so.

9 " Q. Could it.have been in the afternoon, late after-

10 noon, mid-afternoon?

11 . A Possible;

12 Q Did you say impossible?

13 A | ﬁossibility.

14 ‘Q Who was with him when you saw him?

15 : 'IA Only one person I knéw who was with.him. I'don't

16 know who the other one was. Thgre were three of them.

17 0 Who was ﬁhe person that you knew?.
18 1A Mary Jane. I don't éven know her 1ést namre.
19 Q. , And there was another male with him, is that correct?
20| | A I believe thereowés, but he wasn't out of the car,
21 as far as I knew. |
29 ;Q What kind of car was_it?
23 A That I could tell you gither.
i 91

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIOGE ROAD
FAIRFAX, VIRGINIA 22030

591-3138




10
11
12
13
34
15
16
17
18

19

"Q-

Did you see him get out of a car?

Who?

Your son?

No, he was out of the car when I got home.

. Where was he physically located when you got home?

Standing out in the driveway.
Did he go in the house with you?

Yes, sir.

- And you gave him the tagsvand he 1left, is that

Yes, sir.
Did Mary Jane come in the house, too?

No, sir, I don't think so. e

Did the other individual come in the house, too?

No, sir.

Was anyone else there that you were aware of on

this occasion?

A.

0

left.

Who was there?

Yes.

'You mean people.who was there? There
His friends, other than those people?
I think Charlie Justice come up there

Yeah, he did. He come up there.

was --

before they

a2
(WL
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before Charlie Justice arrived?

you got home?

is that correct?:

0. Do you know what time that was?

A. No.

0. How long was ‘it after you gave him this envelope

A. Wasn't neither one of them there very long. I
really don't know.

0 I understand that, but he was in the driveway when

A Charlie Justice? No,'sif, he_come afﬁerwards.

0. I mean, youf?on.

A. My son, yes;fL
? 0. - So, yoﬁ and;éé‘went inﬁo yéur home, is that correct]
A Yes. : |
0 And you gaVéﬁHim this envelope that you mentioned,

. A. Yes, sir.
Q. And, then, semetime later, whatever time you tell

it, Charles Justice ariéved,'and I assume he was in the

.,

car? b

A Yes, sir. .

0. - Where was yoé}fson when Charles Justice arrived,
if you know? ‘?,

A They was*fixi.;né-.. to leéve.
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0 Was he in the car at that time?
© A No, I don't think so.
'Q He was not?
A Like I said, I couldn't swear to it, but i don't
think so.
: 0. Where were you?
A. I was standing out there, but, like I said, there.

waé a crowd, a lot of people, there, and I don't pay any
attention to one certain person. .

0. You went insidevénd got the envelope and then came
back outside, is that what you're telling us?
, :A Like I said, 1 wasn't.theré. 'Naturally, I come
up in the wagon, I gét out and go in.the house. I talked

to him, and say, "Hi.", to him. As I said, we got a bunch

1

thefe.
lQ Please aﬁswer my question, ma'am.
ZA You asked me what I was doing.
Q. If I'm wrong, you can séy I'm wroﬁg. You came

home and your son was in the driveway, is that right?

A Yes.

0. And Charles Justice was not in the driveway'at that
time?

A No.
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0 You and he went into the house, is that right?

A | Right. | |

0. Where was the tag loéated, again?
, A On top of the icebox in the kitchen.
| Q So yéu and he wént into the kitchen, is that right?
] A .Yes, we went in there. Whether we went anywhere

else, I don't know.

0§ And, at some point, you took the tag from the top

|

of the refrigerator and gave it to your son, is that

correct?

I
I

| A When he came in, I said, "Your tags are here.

Here's your tags.", and I gave them to him.
"0 Just answer my question. At some point, . you

reached on top -of the refrigerator, took the tags, and

handed them to your son, 1is that right?

{A' Richt.

0.  That was in the kitchen,.is that right?

%A Right. |

0 And, I would assume there were a number of other

peoﬁle in the home or arbund the home .at that time, is that

right?
A Right.
0. Then, later on, your son left, is that right? Left
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the kitchen, left the house, and went outside, is that
right?  And, did you accompany him outside?
A. I don't know whether I accompanied him or not,

but I went out behind him.

; Q Did you follow him outside?

| A I went out, yes.

E Q What did yoﬁ do after you gpt outside?

K A. Standing ﬁhere, running my mouth with everybody
elée.

| 0. How long was it, to the best of your recollection,

beﬁore Charles Justice arrived?

: A Just a few minutes. It wésn't much, I don't think
so.

0 Would you say .five minutes?

%A I don't know.

;Q. Ten ﬁinutes?

MR. LYNCH: ' Your Honor, if the witness_éays she
doeﬁs't know --
% THE COURT: All right.
1 THE wifNESS: I 'don't know because there werg'

peopie-around there. I don't have any recollection of the

time.
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BY MR. EBERT:

0. Could it have been as long as an hour?
A. No, no.
0. Did you see your son and Charles Justice go over

to one of these jﬁnked cars, if I may use that term, and

look in the trunk?

A No.
| 0. ¥ou didn't see that?
;:A No.
0. | Yoﬁ were there, weren't you?
A. Sufe, I was there.
0 Are you saying he didn't do it, or you jusf‘didn't
seé it? |
. A I just said I didn't see him around my house.
:Q So you -~

MR. LYNCH: Yéur Honor, that answers Mr. Ebertfs
queétion. "Did you see him?", and she said no.

THE COURT: She said no.

THﬁ WITNESS: At my pléce, peoples go out behind
thelcars and does what they have to do, and I don't wa£ch
theﬁ. We don't have inside bath, in other words. And,

if they got to go around a car, they go ahead and do it.

I don't watch them.

9'7
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BY MR. EBERT:

-0 In any event, for whatever reason, he wasn't
wﬁthin your sight the entire time, is that right?

A. No, sir.

Q The last time you saw him, he was driving aQay'

in the car that he came in, is that right?

. A Yes, sir.
0 Was Charles Justice still there at that time?
" A I don't believe. I think Charlie left before him,

I'm not sure.

4 ’ ' .
0 It's your testimony, then, that Charles left
before your son?

|
i
i

t B I believe, but I wouldn't swear to it. I think

he did.

i o  You don't have much of a recollection as to what
hap?ened?

EA That's right. .It'é been a long time.

KQ Of course, this is your son, is it not?

| A I don't care whosé son it is. Yes, it's my son. .

1Q You don't want anything to happen to your son?

EA I don't want ényﬁhing to happen.to.anybody.

N MR. EBERT: That's all.
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REDIRECT EXAMINATION
BY MR. LYNCH:

Would you testify to a lie to protect your son?

| No, sir, I won't lie for nobody.

MR.LYNCH: That's all I have.

THE COURT: You may stand aside, Mrs. Rhodes.
THE WITNESS: Do you need me any more?

THE COURT: You are free to go. |

Ladies and gentlemen of the jury, we are going to

recess for a luncheon period, and I am going to give you

a little extra long lunch period today by reason of the

fact the next witness will not be here until 2:30 this

afternoon, so I would suggest you come back here about

20 minutes after 2:00, and get ready at that time, and see

if we can't go forward at that time, at 2:30.

So, you are excused for lunch, and my prior admon-

ishment about discussing the' case amongst yourselves or

remaining in the presence of anyone di5cuséing it still

remains.

Thank you.
You are excused for lunch.
(The jury retired from the courtroom.)

THE COURT: You have one mdre witness to call, as
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I understand?

MR. LYNCH:
minutes.

THE COURT:

Yes, and it won't be but about ten

We will come back at 2:30.

(Whereupon, at 12:43 o'clock p.m., the Court

recessed to reconvene at 2:30 o'clock p.m. that same day.)
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AFTERNOON SESSION
(The Court reconvened at 2:34 o'clock p.m.)
THE COURT: Wé're ready fo proceed. Bring the
jgry back in.
(The jury returned to the courtroom and resumed
théir place in the jury box.)

THE COURT: You may call your next witness, Mr.

Lynch.

MR. LYNCH: Your Honor, I would like to call Mr.
Ivy. He has hot yet been sworn.

THE COURT: Mr. Ivy, come forward, please. Stand
there and be sQorn. |
Whereupon,

BEN J. 1IVY,
a witness, was.called for examinatiOn by counsel oﬂ behalf
of %he defendant, and, éfter Having been duly sworn by the
Cle#k of the Court,_wés exarined and testified as follows:
DIRECT EXAMINATION
BY MR. LYNCH:

0. Would you tell the members of the jury your full

t
name, please?

A. Ben James Ivy.

) Where do you work?
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A I work for the Greater Manassas Sanitary District,

Prince William County.

Q. How long have you worked there?
A. - Approximately five-and-a-half yéars.
Q. I believe you just came from work, did you not?
A. | Yes, sir, I have.
0 Now, do you know Jacky Rhodes?
A Yes, sir.
0 Directing your aﬁtention to September.the l16th of

l97§, did you know him at that time?
':A ~ Yes, sir,'I.did.
iQ ~ Did it come to your attention that he had, on that
dateé, been arrested? Did you leafn of that sometime on
thaﬁ date? |

A. Yeah, i£ was later that niéht..

Q - Just so we know the date we're talking about, now,
onvfﬁat day, did you have ah occasion to see Jacky earlier

in the day?

A Yes, sir, I did.
0 Where was it that you saw him? ,
A. It was at my shop. I had been working on his three-

wheeler, his trike, and it had been there for two or three

weeks:

L)
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0. So I understand, when you say "trike", what are

you talking about?

t A This is a custom modified Volkswagen. It has
a:Volkswagen_engine with a long front end and a customized
fibergiass body. | |

|

' 0 Now, you say you had been working on this particula

vehicle which belonged to him?

1

A. Yes, sir.
Lo Do you recall his leaving there to go someplace?
I
A Yes, sir. We had planned to go to the races in

Weét Virginia.
0. Who 1is "we"?
i A. Well, my two partners at that time in the motor-
cyéle shop, and just friends} William Clark was one, and,
leﬁ's sée, who else was there? Well, that's who it boiled

down to eventually because we just waited and waited and

finally we just got tired of waiting and everybody else

lefﬁ.

fQ Was Jacky planning on going?

rak Yes, sir he was.-

;Q When he left there, do y6u know by what means he
left? |

103

|
h Yes, sir, he left by my car.
|
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1 0. Could you describe your car?
2 A 1972 yellow Mustang, fastback.
3 Q0 Now, did you know that's where he was going, or

4 _where did he tell you he was going?

5 A The original intent was he had plates, registratidn
6 and County sticker for his vehicie which he obtained at

7 a previous date, and had just forgotten to bring them to

8 the shop, and in order to get his motorcycle on thée road,

9 you got to be legal, so we let him use my car to go to his
10 mother's place where he said they were to pick the thingé

11| | up.

12 ; Q Before Jacky got to your shop, where was your car

13 Jocated?

14/ A Ardund the shop area in Nokesville.

15 "0 : How long had it beén there? How ;ong -

16 o Two or three days. Three or four days.

17 0 Could you tell thése'folks, please, why it was

18 the;e for that length of time?

19 : \;A Since I work for the'County, I accumulate leave,
20 and I do, or I have a hobby in a part-time motorcycle

21 shop; and, so, I take coilective leave and work at.the

22 shop three or four days to try to catch up.

23 i I was trying to build a dragster for myself to race

404 .
AV A
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in West Virginia that weekend, so it would have been a
big push for me to get tﬁe customers' bikes as well as
my dragster done. |

."Q When you left your car thére at the premises, did
you secure or lock it in ény way?

A No, sir, unh-unh. Not tb-the point of locking the
doors. Never did. It was back off thé road. It was in
Nokesville which is kind of out?offthe—way,_but as far as
being locked up and seéured, no.

i 0.  We've established, Mr. Ivy, that Jacky left and
then when did YOu next see your carAagain?

-;A I would say appfoximately between 10:00 and 11:00 at
nigh# at the Exxon station in Gainesville.

AVQ When was that?

A That was the same evening. We waited and Waiﬁed
at the shop I'd say anywhere from four to five hours, and
then somebody, a friend of mine, I can't récall his name,
came and told me that he has seen my car being towedlinto
the Exxon station at Gainesville, and I agked him why, and,
of céurse,he didn't know'. '

And, from there, I went to the station and'asked
them why, and, you know, they couldn't give me any why.

It was just a notification by the trooper that it was not

W ay «d
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to be released until the next week.

Q0 Did there come a time when you went -- When you
a¢tually got your car?
. A Oh, yes, sir. Yeah. We came back from the races
Sunday . Théy had not released it Monday afternoon. I
bélieve it was Tuesdéy before I actually got it out of

impound.

0. Where was it that you got it from?
A The Exxon station. It was in the bay locked up.
It had been there, I guess -- They had a rather large

bill on it, so I guess it had been there all week.

") You had to pay that bill?
. A Yes, sir.
) When you got the car, did you have a chance to look

inside the car?

A Yes, I did.

) Can you tell the members of the jury, please, wheth:
or got -- What you found in the'ca:’When you iooked in there]

{A Well, uniforms which were there, two motor-

cycle engines which were there at the time, they were in
the icar when it was impounded.  Some of my papers, some
of my registrations, plateé, alonc with his registration

plates in a package. In other words, minewas in a white

A%
H

A4
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envelope iust like his was, with DMV, Department of Motor
Vehicles, on it, which is a small one when you pick up
your tags and things.
0. So, asidebfrom your items,‘you found his plates?
A Right, because Wednesday or Thursday is when we ‘
pﬁt it on the road to get it inspécted, and it.was with
his plates, registration and County sticker.
MR.. LYNCH: Thank you, Mr. Ivy. Would you answer
Mr. Ebert;s quesﬁions. |
. THE COURT: Cross examine.
CROSS EXAMINAT ION
BY.MR. EBERT:
0 Mr. Ivy,Athe iast time.ypu 1ooked»in your car, was
there anything-unusugl about the interior of it?
l A.  The interior of it?
;Q‘ Yes. Namely, were there any cigarettes in a white 
bag. in there?
A.  No, sir.
Q Any syringes?
iA No.
Q. Where wére your keys kept, sir? |
A. I kept one key in the igﬁition, and a master key
is oh my ring, sir.
107
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0. You mean the key was in the ignition at all times?
A Yes, sir.

Q0. And the car was parked where?

A It was, approxiﬁately, I would say, 50 yards ffom

tﬁe entrance of the shop at one point in time for like two
days, and then it was parked up to the end of the shop
which would be 200 yards away.

g . Did anyﬁody use the car other than yourself?

A.  Yes. There were.some trips made to the store.
Like I say, it'was kind of a convenience thing.

0. Who made thosé trips?

A. Brandy. Somebody went with Brandy to the store one

time I remember, andBrandy was the girl I was living with

. at the time.

0 What?
. A Brandy was the girl I was living with at the time.

Someone went with her to the store one specific time.

'

Q. Is she here now, today?
A, No, sir. Haven't seen her for months.
Q Did you have any PCP or KW in the car that you

A. No, sir.

Q. Do you smoke it?
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0.

No, sir.

How long haQe you known Mr. Rhodes? -

A couple or three yearé.

Is he a friend of yours?

I suppose so. We'd see each éther on the streets.
You say you had a motorcycle?

Yes( sir, I have a motorcycle."

Where was it?

In the shop.

Were you working on if?

And others) yes.

It had been completed, is that correct?
I had several motorcycles.

How'did you plan on traveling to the races, by

motorcycle or car?

A

"0
Y
.

A

By car and trailer.

Where was Mr. Rhodes' car?

I don't know.

How did he get to your shop?

‘I believe he rode with some people. Like I said,

I don't keep track of'evérything when I'm there at my shop,

the:things that go on outside and around.

Q.

You weren't keeping track of it, is that right?
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A No, sir.

0. All you know is he wanted to borrow you car, is
that right?

A It was a specifiéAreason, and why he wanted to
bérrow my car is to go over and retrieve his registration

and license plates.

Q. Are you sure he told ypu he had gotten his regis-
tration?
A,  Yes, sir,he did. .
0 Where did he get it?
A Department of Motor vehicles.
Q. Were you present when he got it?
B Y No, sir.
Q. How did you get yours?
iA ‘ I went to the Department of Motor'Vehicles.
%Q When was that?
EA» I been to Motor Vehicles severél times, sir. What

it is is, if you're after a registration for a certain

bike, at an average I go in there, probably, at least once

a month.

0. Tell me about the registration you said was yours

that was found in the car later on. When did you get that

one?
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A I‘would say approximately three weeks.before this
happened.
| Q‘ App:oximately three weeks?
A A specific motor;ycle was a 1963 Harley-Davidson.
0. 1963 Harley—Davidson?
A. Yes, sir, a pan-head chopper. It was purchased

and rebuilt about the same time. I believe I purchased
it about three weeks before the races to West Virginia,.
and that means I would have been in DMV on or about that

date for ﬁy specific motorcycle.

0 Where are the tags that you found in your car now?
‘. No idea, sir.
- Q Where are Mr. Rhodes' tags that you later found

in your car?
A Sir, wait a minute. Which tags? First question,
which tags are you referring to when you say, "Where are

those tags?", my tags, sir?

Q How many tags'did you find in your car, sir?

A There were three sefs.

o Where are the three sets, if you know? '

A Two sets havé been turned in to DMV, and thé third

set were Mr. Rhodes', and I don't have any idea where they

are. '
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Q You don't know where they are?
‘ A No, sir.
Q. | Did you take them out of the car?
A Yes, sir. I put them on his motorcycle.
E ) You put them on his motorcycle?
| A Yes, sir.
0 Did he drive his motorcycle away.later on?
A It was about a week later. It was Tuesday when

I got my car out, and it was later on, the latter part of

the week, before I even saw him again.. .

0 When were you to leave to go to the races?
i'A Sir?
| Q. What time were you to leave to go to the raceé?
'EA We like to leave around two-three-to-four o'clock.

It puts us --

0. Is that the time you planﬁed on leaving?

A Yes, sir. Early. |

EQ WHen was it yoﬁ knew Mr. Rhodes had been arrested?
A Approximately'between ten and eleven o'clock at

night actually for sure.  Somebody came down the driveway and saw
my car being hauled into the Exxon station. So, I went
down to the Exxon station and asked them is when I found

out my car had beenvimPOunded and Mr. Rhodes had been arrestdd.
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There were no details.

0 Did you try to locate Mr; Rhodés around th;ee or
foﬁr‘in-the afternoon?

A There was no phone aﬁ the shop. We were just
waiting for him. No, I did not try to locate him as such.-

Q So you waited until around eleven o'clock at night
to try and find out what happeﬁed to your car?

A Né.A We waited around four hours, about eigﬁt—thirt;
ninthhirty.v No, nine-thirty. It was after dark when the
mén came in. |

0 Didn't you say at eleven‘o'clock you went to see

where your car was? .

A It was around ten, eleven when we arrived in
Gainesville.
0. At the time you were told about your car, were you

toléd it was being towed in, or were you told Mr. Rhodes
had been arrested? -
A I was told it was being towed in to the Exxon

station, sir.

03 That's the onlyaknowledge-you had of it, right?
g Yes, sir.
Q. As a result of what you héard, you went to the

Esso station, is that where you went?
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A Exxon. At the corner of 29/211 and Wellington
Road.

0. And, you arrived theré at eieven o'clock?

A Approximately, sir. I am saying between ten and

eleven. We were on our way out-of-town, and I couldn't
get my trikes there because I didn't have anything to tow

it, so I was on my motorcycle, my chopper.

0. I don't mean to interrupt you. Just answer my
queéstions. |
A I'm sorry.
f'Q Ten or eleven é'clock?
A Yes, sir.
Q. You waited from three to ten or eleven o'clock to

leave to go to the races?

A . Yes, sir.

Q. Did you leavé right after you found out where you
car:was?

‘A Yes, sir. Yes.

iQ I think you have testified you didn't know why

your car had been towed in, all you knew was that the State
Police said it could not be released, is that right?

A Correct, sir.

1

Q. Did you leave directly from the Exxon station to go
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to the races?

A

A

o)
were you

A

Yes, sir, I did.

Did Mr. Rhodes‘go with you?

No, sir. I never saw him.

And you returned on Sundéy?

Yes, sir, Sunday evening.

What day of the week was the 16th?" How many-days
gone?

Two days, I guess. Left Saturday, came back Sunday}

Left Saturday night.

0.
had been

A

Upon your arrival, did you learn that Mr. Rhodes -

arrested?

When the State Police impounded my car, there was

a question about why it was impounded, so I called Prince

William County, and at that time I requested some sort of

information why my car was being held at impound.

0

0

A

At that time, you found oﬁt, is that right?.
Yes, sir. They said Mr. Rhodes had been arrested.
Where did you call from, sir?

The station. I mean, I was kind of upset. I
!

didn't know anything. I go down, my car has been impounded,

they're not going to let me -- The boy at the station

didn't --

115

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3839 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030

$91-3136




10
11
12
13
14
15
16
17
18

19

Q. Did you look in your car at all?

A No, sir. That big dog woul@n't let me close.

0 .Where was it that you physicially saw his plates
located in your car?

A They would have been down right behind the seat
onTthe right-hand side. There was a motorcycle engine
that had been turned over. It was.laying on top of it
aldng with two or'thfee County two-tone green unifprms,
but it would have bgén in the backseat on the right-~hand

side of the car.

" Q Any beer cans in the car?
A Yeah, I imdgine.
) What?
A -Yeah, I imagine.
0 Were they in there the last time you saw it before

it had been impounded?

A’ I don't knqw.'

¢ What?

TA I don't know.

:Q Were there engines in the trunk or the backseat?

A . In the backseat.

}Q Did you notice, the last time you saw it prior to
wheﬁ it was impounded, did you notice an aspirin box containj
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white and pink capsules?

A No, sir. No, sir.

Q Did you notice any needles?

A No, sir.

Q. And bags containing plant material?

A No, sir.

Q I will show you what has beén introduced as Exhibit

No. 1. Did you see anything like that in the car?

A | No, sir.

Q The envelope that you mentioned that had the tags
in it, aid either one of them appear to look like that
[iﬁdicéting]?

| A. . Similar.
MR. LYNCH: Excuse me. Are you referring to the
time he got the car? Naturally, it wouldn'tvbe in the car.
THE WITNESS: He is asking me similarity. They
were'approximately, then, the motofcydle Plate tags that4
I retrieved in the car, that I had gotten, Mf. Rhodes had
gotten from DMV,were approximately the same size. |

BY MR. EBERT:

Q Approximately the same size?

A Yes, sir.

0. You are familiar with a sandwich Baggie, are you
147
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0.

size as a sandwich Baggie?

A,

they would not be equal square, like a sandwich bag is.

0

them from your car?

A

0.

'you recovered it?

a

0

the races,

- A

it would have been a Friday or a Saturday or a Sunday.

0.
A

:Q.

'.Q.
chopper,

wards?

133

Yes.

Would you say that the bags are about the same

No, sir. They're wider than they are high, so

No, sir.

Did the tags have any unusual odor when you retrieved

Did you smell anything unusual in your car when -
|

Not besides the dog.

When was thé next time, after you returned from

Phodes?

that you saw Mr.

The latter part of the week. I am not sure whether

How did you go up to the races?
My motorcycle.
Without the tags?

No, sir. I had'my tags.

t

Didn't you say that the tags that you had on this

Harley-Davidson '63, were found in the car after-
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A. No.

Q. They were not?

A No. I had registration and title. My tags were
on ﬁy motorcycle. My motorcycle was on the street, but I
had papers.

0 What was the difference between the packet that
you described that belonged to Mr. Rhodes as opposed to
the packet that belonged to you?

A. Nothing. It was the same size envelope that DMV
gives 6ut.' Now, all I did when I extracted my tags from
mihe,'I left my title and my duplicate registration in
that. That's the referral to my tags.

His tags, my title, and there Qas a titlé for the
enéine in the back which was a liﬁtle .175.

0 So you traveled some distance wighout a registratio:
in your possession, is that right?'

A, No, sir. I had a feéistration for my motorcycle

and plates for my_l963 Harley-Davidson chopper.

Q. Why did you keep your title in the back of the car?

I withdraw the question.
THE COURT: All right. Do you have any further
questions?

MR. LYNCH: Just so we understand.

y
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REDIRECT EXAMINAT ION

BY MR. LYNCH:

0. Do you have more than one motorcycle?
A. Yes, sir, 1 do.
0} And the tags that you had on the one motorcycle.

you went to the races on, was that theione‘we're talking
about that Mr. Ebert said you had the registration in the
car? |

A Yés, sir, and the title. It was in the approximate
same size énvelope as the other ones.

THE COURT: You are excused,. sir. You are free to

go.

' Call your next witness.
MR. LYNCH: That is the defensé.
THE'COUﬁT: Defense rests. All right, sir.
Does the Commonwealth nave a rebuttal witness,
evidence?

MR. EBERT: Would the Court give me 15 seconds?

THE COURT: All right.

It's a little céoler in here than it was this
morning. They washedAit. They gave it a dose of thé
Ivo;y liquid soap.

MR. EBERT: The Commonwealth has no rebuttal.
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form. Your first item of business should be to chose a

foreman. After you have deliberated and reached a verdict,
then the foreman will execute the vefdict form respective
théreof.

Thank you. You may retire.

(The jury retired at 3:50 o'clock p.m. to consider
their verdict.)

THE COURT: The following questions have been -
received from the jury, to-wit: We Qould like to see the

testimony of Officer Gray pertaining to the package that

the‘accused obtained at the farm, also the time that Officer

Dyer stopped the car and apprehended the accused.
Did‘Officer Gray, by his testimony, observe the.
accﬁsed remove ény item from the trunk of the derelict
car.at‘the farm?
. MR. EBERT: Shall we tell them they will have to
use --
~THE COURT: They have to use ﬁheir_own recollecticn
of the evidence. We cannot furnish them any addifional
evidence or answer any qqestions on tﬁe evidence. Is

that satisfactory?

-l

MR. LYNCH: That it's not for us to decide, it's

for them to decide.
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THE COURT: We can't tell them what it is.

MR. LYNCH: It is my understanding that -- Excuse
mé. We had a question céme.up in Fedéral Court not too
lqng_-— About two weeks ago. 1In fact,‘it was in Mr.
Bﬁrkhart'é case where the jury Qanted to do that‘right
at the outset. They wanted some testimony of one of the.
witnesses before they even started deliberating.

Now, I am not citing Judge Lewis as authqrity
for you, but because I had never really heard fhe guestion
raiséd'befére, and Judge Lewis said I can't give it to
yoﬁ now, more or less ruling ‘as you are about to, but he
séid: If it goes on, and you can't come'tova conclusion,
we'may'be able to do it.

So, I don't know whether the Virginia State laQ.'
1s the same or not. 1In other words, if they go on fo; a
long time, and still can't decide - “

THE COURT: Let's cross that bridge‘when we come

to it.

1

MR. EBERT: I think this Court would declare a

mistrial before they would have a transcript prepared.

THE COURT: I cannot make any comment on the
evidence obviously. And the question as to whether they

would be entitled to review the evidence, raises a real
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qguestion in my mind. It may be, if they thought they had

the benefit of that evidence, we might have to have it
traﬁscribed and furnish it that wéy.

But I have always taken the position they would
hawve to rely on their own recall or recoilection.

MR. LYNCH: I think the thrust of it, in'fairness
to the defendant and Commonwgalth,'they may be just looking
for one piece of evidence and ignore other testimpny that
is just as important.

THE COURT: My reply is: No other testimony is
av;ilable. You will have to rely on your'recali and
redollection of the evidence.

Tell theh to preserve it fqr.the fecord, please.

MR. LYNCH: Thank you, Your Honor.

(The jury returned at 6:05 o'clock p.m. with a
verdiét.)

THE COURT: I will ask the Clerk, pléase, if she
will pPlease read the verdict.

THE CLERK: Members of the jury,‘is this your
unanimous verdict?

THE JURORS: It is.

THE CLERK: We the jury find the acéused John

William Rhodes, the Fourth, not guilty. George E. Hayward,
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Foreman.

THE COURT: 1Is there a request to have the jury

polled?

MR. EBERT: Yes, sir.

THE COURT: As your name is called, if this is

your verdict, please answer yes.
THE CLERK: June.Dayis.
-JUROR DAVIS: Yes.
THE CLERK: Joseph Belangér.
JUROR BELANGER: Yes.
THE CLERK: Carolyn Jackson.
J.UROR‘ JACKSOI;I : Yes.
THE CLERK: Donna Seymour.
JUROR SEYMOUR: Yes.
THE CLERK: Edward Schomer.
JUROR SCHOMER: Yes.
THE CLERK: Barbara Bauman.
JUROR BAUMAN: Yes.
THE CLERK: Bennett Hatcher.
JUROR HATCHER: -Yes.
; THE CLERK: Berniece Lightnef.
JUROR LIGHTNER:. Yes.

THE CLERK: Rita Scartz.
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JUROR SCARTZ: Yes.

THE CLERK: George Hayward.
JUROR HAYWARD: Yes.

THE CLERK: Donald Ross.
JUROR ROSS: VYes.

THE CLERK: Margaret Fatula.
JUROR FATULA: Yes..

i THE COURT: Ladies and gentlemen, that concludes
this case; Thank you very much for your services, and you-
are free to go. Thank you so much. I hope you have a
ver& pleasant evening.

Mr. Rhodes,'you are discharged from this account
by ;éason of the jury found you noﬁ.guilty, sir, and you
are free to go.

THE DEFENDANT: Thank you, Your Honor.

MR. LYNCH: Thank yoﬁ,'Yoﬁr Honor.

(Whefeupon, at 6:07 o'clock p.m;, the hearing in -

the above matter was concluded.)

| - — —— ————— — —————— - ——— —— —— " —— ——— —— — —— —————— —— Y — o —— o ——
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VIRGINTIA:

IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

- = = e e e = = e X

COMMONWEALTH OF VIRGINIA

-vs- - Criminal Docket No. 8495

JOHN WILLIAM RHODES, IV,

Defendant.

Circuit Courtroom No. 2
Prince William Countyvy Courthous

Manassas, Virginia
Wednesday, July 30, 1980
Thé above-entitled ﬁatter came on for trial
before THE HONOﬁABLE PERCY'THORNTON, JR., Judge, in and
fof?the Circuit Court‘of Prince William County, Virginia,

at 10:50 o'clock a.m.
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THE COURT: Have I ruled on them?

- MR. LYNCH: Yes, sir. But Mr. Ebert and

I argued the Motion to Suppress the evidence in this case
based on an 1llegal search and selzure and a.defective
warrant before Judge Sinclair. _He rﬁled on 1t agailnst
the Defendant and‘we entered a plea of guiity. I just
want to formally renew the motion to make sﬁre it 1s still
viable on the record.

THE COURT: Your motion 1s noted, Motion in
Limine and Motion to Suppress.

MR. LYNCH: That 1s as to the Motioh to

Suppress. 'I want to re—institute it, re-new it on the

same grounds previously made. I assume your ruling would

be the éame.
| THE COURT: My ruling would be the same as
previously ruled by the Court.
MR. LYNCH: Please note my objection to that.
I don't know ﬁow Mr. Ebert intends to proceed
with this case. But aé you will recall, there are
actﬁally two cases heré,‘a possession case, which I don't
know how we went to try that one first but that was‘the

PCP in the back of the car.

THE COURT: That 1is right.

128
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MR. LYNCH: The manufacturing éharge was

then pending.
| I made.a motion at that time in Limine
of any evidence of the manufacturing case coming in to
the possession charge.
If you recall, the officers were out there
walting for the arrival of the search warrant to execute it.
THE COURT: I remember.
MR. LYNCH: At this tihe I would respéctfuli&
mové to eliminate any testimony or any evidenpe having
to do with the capture of Rhodes at Orndoff's and ?he
finding of the PCP in the car, for tw; reasons: number
one, 1t is a separate case; number two, i1f that were
permitted into evidencé he would be more or less being-
tried_fof that one all over_ again and it would be
prejudicial and I could claim somewhat of a surprise -- I
can;t say surprise because I'm not sure whether Mr. Ebert
i1s going to do it or not. But i would move to eliminate
any testimony as to the fécts having to dé wlth the
capture at Orndoff's and the PCP being found in the éar.
THE COURT: Mr. Ebert.

MR. EBERT: It please the Court, I think

irrespective of whether he is acquitted on thi%, it 1is

129 '
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relevant evidence,; 1t could be considered by the Court,
by the Jury in regard to the overall picture. 'This is,
of course, possession of the subStancé he 1s charged with
manufacturing after the alleged manﬁfacturing. - It would
seeh to me 1t would have some probative valie.

THE COURT: It may have some probative

value but I don't think we can -- the mere presence of it --

but I don't think you can claim he actually possessed it.
MR. EBERT: The evidence, of course, will
speak for 1tself. It.was in his car. |
MR. LYNCH: Your Honor, if Mr. Ebert is
permitted to do that_he's more or less got two bites at .

the apple. He can present the evidence there was PCP-

Afounﬁ in the back seat of the car, but members of the Jury,-

we are n;t sayihg he possessed 1it.

THE COURT: I recall the testimony. I
believe this vehicle left the farm and was followed, wasn't
it?

MR. LYNCH: Yes.

THE COURT: So, I think there may be some
probétive value. I will have to seevwhat the tenure is

at that point. I will have to deny the motion at this

' point.,. 130
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MR. LYNCH: Please note my objection. I
wduld say, on the further grounds it may have some probative
value certainly but the prejudicial effect would far
out weigh the brobative value.

THE COURT: No. I have to see what the
toﬁality of circumstances come into this case before I
make a ruling.

MR. LYNCH: All right, sir.

(The following resumed within open Court.)

THE COURT: Is counsel ready to proceed?

MR. LYNCH: Yes, Your Honor. )

THE CbURT;' We will proceed with arraignment
lthen.

THE CLERK: You are John William Rhodes, IV?

nTHE DEFENDANT: Yes.

THE CLERK: Case number 8495:

"The Gfand Jurors of the Commonwealth
of Virginié, in and for the body of the County of
Prince William and now attending the Circuit Court of
said County this U4th day of June, 1979, upon their
oaths presenp that on or about the 1l6th day of
September, 1978, in the County aforesaid, one JOHN

WILLIAM RHODES, IV did unlawfully ard feloniously grow,

PR & Y
131
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Thank you.

THE COURT: Mr. Ebeft,_you may call your‘
first witness. |
Whereupon,

| M. J. RITCHIE -
was called as a witness by and on behalf of the
Commonwealth, having been first duly sworn by the Clerk

of the Court, was examined and testified as follows:

DIRECT EXAMiNATION

BY MR. EBERT:

Q State your full-name and give your place of
employment. A .

A éiM. jT'Ritchieii‘I'm a Trooper with the
Virginia_sﬁafe~folice. R

Q In what capacity are you employed?

A Presently narcotics-investigation.‘
| Q .In what capacity were you employed on .or
abouﬁ the 16th day of September, 19782

A Narcotics.investigation.

0 Did-you have occasion‘to be present in ,

Prince William County in the course of your employmentf/
on or about that day?

I did.
132

A. ‘ Yes, sir.
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Q Were you working in connection or in

concert with anyone? -

A Yes, sir.
Q  Who was that?
A It was our Narcotics Squad fcr this

Northern Virginia area.
Q Could you name those individuals involved.
A Trooper Gray, Troopgr Dyér, Investigator p
Clark, Investigator Fish, Investigator Fry with Pringe’
William County, Investigator Miller with the State Police.

Q Did you have occasion to see the Defendant

‘lon that day?

A Yes, sir. -
Q When did you first see him?
A This was on the 16th?

Q Let's back up to the 15th.
A The 15th, the first I saw the Defendant was

approximately 5 o'clock that evening.

Q Where was it you saw him?

A I belleve iévwas Wycliffe Court. '

0, Wycliffe Court. Where is that located?

A In Prince William County.

Q What caused y?EBE? be present at that place?
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A We were setting up surveillance on an

address there.

Q ﬁéd you been by that residence prior to

setting up survelllance?

A Yes, Sir. , Ridden by it.

Q Who was with you at that time?

A The members I mentioned earlier.

Q Did you notice anything unusual about the
area?

A Not in particular at thét time. I was
with the narcotics team and this was-the first exposure
I had to this area. |

Q | Did there come a time when you had}occasion

to smell anything in the area?

A No, sir. I can't rgcall.

Q Upon setting ub a survelllance what did
you do?

A There was a green Dodge van driven by the

Defendant in that area which we set up a mobile
surveillance on.

1

Q You say moblle surveillance. What do you
mean by that?

A .Moving surveillance. We followed the van in

A
152
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our unmarked pnollce cars.

Q
separate?

A

that followed.

Q

A

Did all of you follow them or d4did you
T believe there'was only about three of us

Where did you go?

I followed the van into the K-Mart Shopping

Center here in Prince William County.

Q

I >

o

A

Q
individual?

A

Q

A

Q
happened?

A

left the van and went in the K-Mart Store.

Who was‘driving the van? —

The Defendant.

What time Was it you saw him enter the van?.
It was around § o'clock that evening.. 7f:
Was anyone with him? |

There was one other subject with him.

Did you later learn the identity of that

‘Yes. I did.

What was hils identity?
Ronnie Willis.

Uoon arriviﬁg at the shopping center whap

I nersonally followed both subjects. They

A

I followed them

T A O

AUDREY J. RUDIGER REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS
3859 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030

591.3136




()

14

15

16

17

18

19

inside there.

Q What did they do?

A I observed the Willis subject purchase seven

plastic buckets and Mr. Rhodes purchased a large stirring f

spdon.

Q What d4id they do after they purchased these
1teﬁs? |

A They went back to the van and proceeded on
up Loudoun Drive, I believe is what it is. It's in Prince

William County up in the Haymarket area.

Q Did you follow them to that place?
A Yes, sir.

Q What did they do upon arriving at the
Loudoun address? |
A I didn't go baék into the house. I broke
offlon Route 15. |
' Q You mentioned certain buckets you saw
purchased and I show you two photographs and ask you 1if
these photographs vortray the type of buckets you

mentioned?

t

A Yes. As a matter of fact, the colors are
the same. Two of the seven buckets were brown and five

whitg.
136
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MR. EBERT: I ask these be marked for
identification purposes.
THE COURT: Identification as Commonwealth's ...
Number 1 and 2. y
(The two photographs
referred to were marked
for identification as
Commonwealth's Exhibits
g | Nos. 1 and 2.)
BY MR. EBERT:
Q Did you on the following day have occasion
to éee the Defendant?

A Yes.

Q When was 1t you saw him on the following
day?
A In the evening. I can't be certain of the

exact time, later on in the evening, I'd say after

5 o'eclock.

Q Where was he when you first observed him on
that day? ' _ '
A I first observed him at Haymarket at |\

Orndoff's Restaurant and Truck Stop.

Q Was anyone with him at that time?
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A Yes, sir. There were two other subjects
with him.
- Q Was he placed under arrest at that time?
| A Yes, sir.
Q Had you seen him in the meantime, from the

time you saw him enter the address on the preceding night

till the time of his arrest?

A No, sir. I don't believe I did.
Q Were you present at the time he was finger-
printed? |
1 A Yes, sir.
{. Q .Who fingerprinted him?
A Trooper Roy Schall.
Q I show you certain fingerprints and ask you

if you can identify those as belng the prints taken at
that time?
A Yes, sir. That is ﬁy handwriting. I filled

out the form and Trooper Schall signed 1it.

MR. EBERT: I am going to offer ﬁhat into
evidence. G [

MR. LYNCH: T would like to ask a couple of
queétions. |

VOIRE DIRE

— ' AR
T
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A

Q

octher Trooper?

A

Q

BY MR. LYNCH:

Were you present when the printing was done?
Yes, sir.:

So, it was done in_your presence by the

Schall.

And you signed thils card?

I filled out the information on it.

MR. LYNCH: I don't have any objection.

THE COURT: It be allowed into the record

then as Commonwealth's 3. .

wltness.

(The fingerprint card
referred to was marked
for identification as
Commonwealth's Exhibit

'.No.-3, and was received
in evidence.)

MR. EBERT: That 1s all I have of this

THE COURT: You may cross examine. \
CROSS EXAMINATION
BY MR. LYNCH:

Troooner Ritchie, Just a couple of guestlons

-T ’
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on your survelllance.

You said a van pulled in wygliffe Court.

Now, would it be correct to say Mr. Rhﬁdes didn't get out
of the van and go into Wycliffe Court, did he?

A i'm not really certain; I didn't see him.
I didn't have the eye ball on the vén at that time.

Q What?

A I didn't have the eye ball; you know,.I wasn't
observing the van af that time. TI observed it come out |
of qhere andbpicked up on survelllance.

Q ‘ So, your surveillance at Wycliffe Court was

merely you saw a van pull away from Wyciiffe Court?

A That 1is correct.

Q You didn't see how it got there or when it
got there?

A }No,.sir. Someone else was observing the

: residence at that time.

Q Would that be Troover Gray?

A I believe so. He was on the point at that
timef ,
MR. LYNCH: Thank you. That is all I have.

THE COURT: Do you have further questions?

REDIRECT EXAMINATION
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BY MR. EBERT:
Q You were I1n radio contact with the other
members of your team at all times, weré you}not? |
A That 1s correct.
MR. EBERT: That is all I have.
THE COURT: You are excused.
Do you have further need of this witness?
MR. EBERT: No, sir.
THE COURT: You are free to go. Thank you.
| (Witness excused.)
Whereupon, T T

= SAM S. GRAY

waslcalled as a witness“5y:éndvon behalf of the
Commoﬁwealth, having been first duly sworn by the Clerk of
the Court, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. EBERT:

Q State your full name and give your place of
employment.‘

A Sam C. Gray. Virginia State Police. ,

Q How long have you been so employed?

A Approximately six years.

Q Were you employed by the Virginia State
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Police on or about the 15th day of September, 19782

A Yes. I was.

Q In what capacity were you employed at that
timé?

A | I was a Narcotics Investigator.

Q , In the course of your invesﬁigation did you

have occasion to investigate the Defendant, Mr. Rhodes?

A Yes. I did.

Q@ When did you start your investigation with
him?

A‘ This particular 1nvestigation started on

September 15th at approximately 3 o'clock p.m..
Q Did you have occasion to go to an address

at Wycliffe Court in Manassas?

A Yes. I diqd.
Q What address was that?
; A 8221 Wycliffe.
'; Q What was your purpose in going there?
| A To set up sgrveillance on this townhouse

locaﬁed on Wycliffe Court. !

Q Did you, in fact, do so?
L A Yes, sir.
Q What did you observe while you surveyed that

AUDREY J. RUD!IG e ve.. YJRTING SERVICE
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A. I observed several vehicles come in and out

of Wycliffe Court and approximately 5:05 p.m. I observed -
a green van bearing tag KDF 796 being operated by Mr;
thdes. Mr..Rhodés pulled up in front of the address:
and a sngect.known to me as Ronnie Willis came out and
got_into the van with Mr. Rhodes.

Q What occurréd then?

A The van then drove away. Through radio
contact I had called the surveillgnce team who then

proeeeded to follow the green van to the K-Mart.

Q Did you stay at the area?

A Yes.: For’about half an hour, then I left.
Q Where did you go?

A I then wentout to, after I had radio

contact with the surveillance team, I'd gone to 2400
Ldudoun brive in Prince William County.

Q Where is LoudouﬁADrive<1ocated?

A Located right off of Route 15, Jjust south
of Loudoun County line. ” ,

Q Is that near Haymarket, Virginia?

A " That 1s correct.
Q What type of an area 1s that?
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A
spaces.

Q .

A
Q
photograph of
A
Q
that portrays
A
to phat day.
Q
area?
A

vehicles'that

vehicles.

It's a country sectlon, wide open country

‘Do you. know -- Did you ascertaln the owner

of the residence you just described?

Yes; It was Mr. Rhodes' parents.:

Did you havé occasion to obtain an aerial
the place you described?

Yes. I did.

I show you tﬁis photograph and ask you if
the area in question?

Yes. This is the farm which Mr. Rhodes went

’

Was any type of vehicles located in this

Yes. There were several. It looked like

had not been moved. Several of them_did not

have any tires, windows, dead tags. About six or seven

This accurately portrays the aerial view of the

Yes.

. MR. LYNCH: No objection.

THE COURT: Be allowed as Commonwealth's
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Exhibit 4.

(The aerial photograph
referred to was marked
.for identification as
Commonwealth's Exhibit
No. 4, and was received
in evidence.)
. BY MR. EBERT:
Q Who was with you at the time you went to the
Loudoun address?
A Detective James Fry with Prince William
County Police Department. . |
Q Upon arriving theré what did you do?
A We first discussed what had been seen at
the K-Mart wiﬁh the other survelllance members and it was
decided to surveil the house. The first occasion that I
hadEDetective Fry and myself drove by in my State vehicle |
and we sensed an odor coming from the general direction B
of the farm. | |
Q You say an édor.' Codld you describe that
odor?
A It was an ether type odor that in the past

has been.related to the manufacture of PCP.
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Q How long have you been involved in

narcotics investigation?

A ‘Four years.

'Q Have you yourself had occasion to

investigate the so-called manufacture or labs?

A Yes.,

Q How many different occasions have you?

A Approximately fifﬁeen or twenty.

Q Havg you had special training in that.field2
A Yes. I have. |

'Q ‘What training have'you had?

A. * I have actually made PCP in a controlled

.jatmosphere in a chemist's laboratory.

Q Did you receive narcotilcs investigative

training at the State Police?

A " Yes. I did,

Q The odor that you smelled coming from the

area of the farm, did that ﬁean anything to you as a

trained investigator?

A Yes. It did.a It seemed to me like it was

the smell of manufacture of PCP..

Q Had you smelled anything similar to that back

at the Wycliffe Court address?
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A No, sir. I had not. No, sir.

Q What did you do upon smelling that?
A Detective Fry and myself then entered the

woods or the field behind the Rhodes farmhouse where we

‘stayed all that night and all the next day.

’

Q What time did you enter that premiées?
A Approiimately 10:30 pfm. on the 15th_of
September.
: Q | What time did you eventually leaﬁe the
premlses?
A Approximately 5 o'clock the next day.
Q You.were there éll through.the night. Is

that correcﬁ?

A . That is correct;

Q Upon entering the premises did you have
oécdsion to observe a cooler?

A Yes. Approximately 11:45 p.m. thét night
as I was trying to get into position to surveil the

house I came across a cooler which contained a baggle

containing remanents of magnesium metal turnings, strainers

and other rags wnich had residue on themn.

Q From your training the fact there were

magneslum turnings and strainers, et cetera, did that mean

— 1 4‘?_.
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anyfhing to you?

A Yes. I was sure was remanents of a prior
maﬁufacture_of PCP. |

Q - What do the magnesium turﬁings have to do
with that process, if you know?

A It acts as sort of a stabilizer in one of
the processes that 1s necessary.

Q I show you a photograph and ask you if thét

photograph accurately portrays the cooler of which you

speak?
A 'Yes. This is the one.
Q Was that taken on a subséquent day?‘
A Yes. That was taken on the 16th of
| September. |
Q' Where was this cobler physically locatgd .',f

with regard to the abandoﬁéd éutomobiles you. described?
A Approximately I'd say seventy-five yards. -~
MR. EBERT: I offer that into evidence.
‘THE COURT:' Any objection to the photograph?
MR. LYNCH: ~No objection.
?HE COURT: It be allowed then as
Commonwealth's ﬁumber 5.

(The photograph referred
148
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to was marked for

v identification as
Commonwealth's Exhibit
No. 5, and was received
in evidence.)
BY MR. EBERT:
Q After you set up your surveiliance did there
céme a time when you had occasion to see the Defendant?
A Yes. The next day on the 16th of September

the Defendant arrived back at his residence approximately/f

-4:40 p.m. on the 16th.

Q To your knowledge was he there when yoﬁ set
up your surveillance?
A No, sir. He was not there. -
Q . By virtue of'your radio contact did you
know he was no longer at the residence?
MR. LYNCH: Your Honor, I oﬁject to that.
That is a leadling question and 1t 1s bringing in hearsay.
THE COURT: Yes. I have to agree. It 1s
leading. | l' : : | ,
BY MR. EBERT:
Q Let me ask you this: How do you know he was

not there?
A AQ

A . ' 14
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MR. LYNCH: Your Honor, it's the same

objection to the hearsay part. Whatever he knows would
obviously have to be what somebody told him and Mr. Ebert
knows it 1s hearsay. | |

MR. EBERT: Well --

THE COURT: For what his position was at
thﬁt point,.whether he was present or not, based on
knowledge he received. I think that is a fair question..
I will let that question stand.

THE WITNESS: When I set up surveillance I
coﬁid observe Mr._Rhodes' vehicie was no longer at the

farmhouse and I did not observe Mr. Rhodes thére at that

' point.
BY MR. EBERT:
_é All right. Go ahead then.
A The next day when Mr. Rhodes arrived back,

approximately 4:40 p.m., at his residence on tﬁe 16th of .
September he was driving a yellow Mustang which contained
two other occupants in the vehicle.

e Did you.latér ascertain the identity of
these individuals? |

A - Yes. I did.

Q Who was that? — -

g
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A It was Mary Jane McDaniels and Eugene Tirado.

Q Where were you phyéically located at this
time? |
A I was located at the fence line, the fence

-
—

line, approximatgly I would say twenty-five to thirty

yards from the house, maybe a little bit farther than that.

Q Were you hidden at that time?

A Yes. I was.

Q : _How did you hide‘yourself?

A In this fence line there were trees and

bushes where I could see through them. There was also a

set of woods a little bit to the left.

Q Where ,was Officer Fry stationed?

A He was at the same locatioh.

Q Then what happened?'

A About the same timéAthat Mr. Rhodes arfived

there was a yellow Pinto also arrived at the Rhodeé
residence. It was driven by an individual who I personally
knew and I identified to be Charles Justice. The two
subjects got out, Mr, Rhoées ahd Mr. Justice. They
conversed and then they walked over to an old Chryslér
wnich I had an eyé ball view of and Mr. Rhodes unlocked.

the trunk. At the time the trpnk was unlocked there was a

—
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strong odor, the strongest odor we had gotten all night

‘and all day.

Q Incidentally,.while you were there did you
smell anything after you went on the premises?

A ¥es. All during the night we had intermittent
smells of what I thought was PCP.

Q Once the trunk was opened what happened?

A There was a very strong odor? the strongest
odor we had received during the entire investigation.

; Who unlocked the.tfunk?

Mr. Rhodes.

Then what'happened?

> £ » O

Mr. Justice and Mr. Rhodes leaned into the
vehicle and appeared to be looking at something. I could
not tel¥!if they Nere-doing~anyth;ng'with their hands or
not. They etayed there just for a short period of time,
a}few seconds. Then they slammed or shut the trunk and
they walked out of my eye view.

I then heard another door slam or trunk slam
and a few seconds after tﬁat'Mr. Justice and Mr. Rhodes
walked back into view. ~I observed Mr. Rhodes carrylng a

white looking object. From my standpoint I could not tell

exactly what it was. !Mr. Rhedes then entered his vehicle.

}
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Mr. Justice then stated, Be careful, Bear.

Q Mr. Justice said what?

A - Be careful, Bear, meaning Mr. Rhodes.
Q Do you know whether or not Mr. Rhodes haé

a nickname?

Yes. It is Bear;

Bear?
Yes, sir.

Then what happened?

> 2 F £ P

The two subjects left in thelr separate

vehicles. I had radio contact with the surveillance team.

"I had been reviewing what had been happening at the farm.

Shortly after that I think Mr. Rhodes was stopped at
Orndoff's Garage. |

Q Did you have occasigﬁ to be present when a
seaﬁch warfant.was executed on the premises?

A Yes. I was.

Q Did you have radio contact with other
members of your team during the timé vou were under

surveillance in this area?

A Yes. I did.
Q Who brought the search warrant to you?
A Trooper Dyer. (=3

40
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Q Upon receiving the searchiwarrant what did

you do?

A After thé search warrant was executed on
the premises a search was made; the entire premises aof
the Rhodes farm. _ o

Q Did you go to the Chrysler you mentioned?

A Yes. I did.
Q What, if anything, did you find?
A I found a brown bucket containing white

crystalline.like subétance, found chemicals, several
chemicals used in the manufacturihg of phencyclidine.

| Q "I show you what has been marked for
jdentification purposes as Exhibits 1 and Exhibit 2 apd“mﬁah
ask you if'you can identify those photographs?

A Yeé. This photograph here 1s a picture of
the substanées that .was in»the trunk of the Chryslef -
which I had a view of. |

Q This 1s photograph Number 2. What does
this photograph portray?

A This 1is als; various evidence that we found
in the van. I belie?e this was a green van. ’

Q Were the buckets the substances were found

in contained within the trunk of that car?

£ 154
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A Yes.

MR. EBERT: I'd offer these into evidence
at this time.
THE COURT: Any objection?
MR. LYNCH: No objection.
THE COURT: Be allowed into the reéord as
Commonwealth's Number 1 and Number 2.
(The photographs heretofor
- marked for identification
as Commoﬁwealth's
Exhibits Nos. 1 and 2,
were received‘in |
evidence.)
BY.MR. EBERT:

Q With regard to the vehicles that you

mentioned were certain other photographs taken in your

presence and at your direction?

A‘ Yes, sir.

Q I show you a series of photographs and ask
you if you can icdentify tﬁose for the record? .

A This one is a pilecture of the old Chrysler
from a rear view.

This picture here is a picture of the back

155 ' v
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seat.

MR. EBERT: Your Honor, maybe we oﬁght‘to
!mark these for identification purvoses.
| : THE COURT: Maybe we should. If you want
to get them marked af this time and we can tell which one
he is referring to. Let's do that for idéntification
purposes..
Number 6, start marking them respectively for
identification.
MR. EBERT: Perhaps GA{ B, C.
THE COURT:‘ That would be fine,
| | (The photographs referred
to were marked- for
identificatibn as
Commonwealthfs Exhibits
No. 6A, 6B, 6C, 6D, 6E,
6F, 6G, 6H, 6I.)
BY MR. EBERT:
| q AIf you would when you mention the photograph
if y§u would refer to theﬁidentifying mark on the back.
A. Exhibit 6A is a picture, a rear view
pict@re, of the o0ld Chrysler which I had a eye ball view

of, that Mr. Rhodes and Mr. Justice looked into.

- i . Nl O
T 4100
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Chrysler.
side.
' evidence items located in the trunk of the venhicle == orﬁ

the Chrysler.

except 1t 1s a closer view showing the individuél items.

powdery substance'which turned out to be sodium cyanide,

also located 1n the Chrysler.

of the Chrysler showing a strainer, some spoons in the

old Chrysler.
spoons used for?
question. It's the kind of question posed to Troovper i

Gray‘who 1s an acknowledged investigator but to say, In

your experience what is the spoon used for or the strainers t

used.

6I 1s also a frontal view of the same

- 6H is a picture of the Chrysler from the

6C is a picture of the trunk showing the

6F 1is also a picture of the same items.

6E is also a picture of the same items,

6D is a picture showing mostly the white

6C 1is a plcture showing the rear floorboard

Q From your experience what are strainers and’

MR. LYNCH: Your Honor, I object to that

for, you make tea with a strainer, you stir tea with

. —
— 157
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| a strainer.

assume you're
is what he is

on that basis

the chemilcals

THE COURT: Relating to the objects. I
showing him the photographs. I think that
trying to get‘att« I will let the question
stand.

THE WITNESS: The spoons are used to stir
to make the reaction with the chemicals.

The strainer 1s used usually in the end

process to eliminate the waste materials and to-separate

| the actual PCP from the waste chemicals.

And 6B is a picture also of the rear floor-

board of the Chrysler.

Your Honor.

If I just may

Q

the Chrysler,

MR. EBERT: I'd offer these into evidence,

MR. LYNCH: Your'Hdnor, I have no objection;
be allowed to ésk -
THE COURT: I will let you voire diré.
MR. LYNCH: -- about one of the photdgraphs.
THE COURT: All right.
VOIRE DIRE
BY MR. LYNCH:
6A, Trooper Gray, which shows the réar of

we are talking_about apparently through some

158_
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1 woods. Is that about where you were standing when you

'
;
!
i
H
t

observed John Rhodes and Mr. Justice?

3 A No, sir.

+ : Q You're not saying you weren't that close,
5!¥were you? You weren't as closé when you saw Mr. Rhodes

6 gand‘Mr. Justice at the trunk and car as is shown in 6A?

7 é A, No. The picture was taken pretty close to

8 ‘the;car.

9 | : MR. LYNCH: I have no objection.

100, THE COURT: Be allowed in then to the record

11| 'marked as 6A through I.

12 . ' - (The photographs heretofore¥”
13 ; : ' | - marked for identification

14 3 ' | S as Commonwealth's

15 | . o . Exhibits No. 6A, 6B, 6C,

16 | 6D, 6E, 6F, 6G, 6H, 6I,

17 i were recelved in

18 | evidence.)

19 | BY MR. EBERT:

20 . Did you have occasion to search any othér

1| lvehicles in the area?

22 A Yes. I did.
24 Q What other vehicles did you search?
_L___m«_ﬁw_____,-fﬂ . 1{32)____”w
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| f A There was a green Dodge van and a white, old

white Pontiac, and there was sort of a shell of a real

old black car. I don't remember the make or model of it.
Q With regard to the green van where was that

located with relation to the Chrysler you mentioned?

| | A It was located at an angle to the left of .-

the Chrysler.
| .Q‘ Had you seen the Defendant in the area of that
van when he was on the premises?
A - The Defendant had walked -- The van was ouf
_of my view, blocked by a building. And he had walked in

that_direétion. I could not tell if he went to the van or

not.
‘ Q Didryou hear anything when he was in that
area?
A I heard a door slam.
Q Did you take certain photographs‘of that van?
A Yes. I did.
Q Did you recover anything from 1it?

A Yes. I did. Several pleces of evidence.
I'd Have to review my notes to give you a list.
MR. LYNCH: Your Honor, I can't hear.

‘ THE COURT: Speak a little louder, 1if you
A ' —— 160
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-

MR. EBERT: He said several pieces'of

evidence. He would have to review his notes to know. But

we will get into that later.

Q

BY MR. EBERT:

Does this photograph show the various

' vehicles you mentioned and their relétionship with

regard to position?

A

e

A

Yes.
Where 1s the van located in that photograph?

It's located at an angle sort of to the left

front of the Chrysler.

Your Honor.

MR. EBERT: I'd offer that into evidence,

THE COURT: Objection to this photograph?

MR. LYNCH: No objection, Your Honor.

THE COURT: Be Number 7. o

(The photograph.rgferred
- to was marked for
identification as
Commonwealth's Exhibit
No. 7, and was received

in evidence.)

iy e e 4 s
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BY MR. EBERT:

Q Would you puli out the photographs shoWing
thg interior of the van and what you found ih the van.
A Theée, all of these.
MR. EBERT: Your-Honér, I'd like to have
these marked again in a series.

THE COURT: Start with 8A.

A(The photogoraphs referred
to were marked for
identification as
Commonﬁealth's Exhibits
No. 84, 8B, 8c, 8D, 8E.)

BY MR. EBERT;

Q If you would refer to them by number and
tell us what they portray. _ |

A 8A is a frontal view of the Dodge vah thaf/
was located on the Rhodes'residence.v

| 8B is a picture of the 1nside of the van
showing the Coleman fuel and a glass jar containing a liquiqd,
which later turned out tolbe.phencyclidine. '
8C contained a picture of the inside of thé
van also and showed mainly buckets, the type of buckets

that are used in the manufacture of PCP.

16<
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8D 1is showing sort of a rear view of the

back of the van. Inside of the van showing again also

Coleman cans and a cooler.

Q From your experience in making and'training

what 1s Coleman fuel used for?

A That 1s used as a solvent of crystalline

‘'substance.

Q | Something is placed into the'fuel as a ;olvent?
A Yes._lUsed as a solvent.
MR. EBERT: I'd offer these into evidence
at this time. |
MR. LYNCH: .Your Honor, agaiﬁ if I could
take the liberty to ask about one of the photographs.
THE COURT: All right, sir. |
VOIRE DIRE
BY .MR. LYNCH:
Q Commonwealth's Exhibit 8A, which shows the
van, does it not Trooper Gray?
A Yes.
Q Now, that 1s not the van that you saw John
Rhodes operéting earlier on the preceding day?
A No, sir. -—

Q More or less of an inoperable vehicle?
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that?

A Yes.
Q We're not talking about the same van?
A No.

MR. LYNCH: No objection.

THE COURT: .Be allowed to come in then

marked 8A through 8E.

(The photographs heretoforse

marked for identification

‘as Commonwealth's

Exhibits No. 8A, 8B, 8C,

8D, and 8E, were

received in evidence:)

BY MR. EBERT:
Q Did you have occasion to observe a white

Pontiac station wagon?

A » Yes. I diqd.
Q Where was that located?
A It was located on past the van. I can't

remember exactly. I'd have to look at the photographs

again. It's located on past the green van, probably &

|little bit at a left angle.

Q Did you take photographs of the contents o

. . 168
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A I don't recall. VWe did not take any

.inside the white Pontiac. This was the bulk of the items.

THE COURT: We are having a little trouble
hearing you. Keep ydur voice up. |

THE WITNESS: We did not take pictures of
the white Pontiac.

BY MR. EBERT:

Q Did you find any other.items you photographed
in cars or in this area?

A Yes. To the left of the green van we found
several items off into the woods and off to the side of the
van, 6ther'chemicals, ether cans.

T Q Did you take photographs of those items?
. A Yes. T did. | |
MR. EBERT: Again,'I would like to have these
marked on the same basis.
THE COURT: We will start with 9A. -

(Thé photographs referred
to were marked for
identification as
Commonwealth's Exhibits
No. 94, 9B, 9C, 9D, 9=,

9F, 9G, 9H, 9I.)

165
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.
A

1t:is ether;

ether, which was located in the old hull of an old black

car. Again, I don't remember the model or make of 1it.

chemical cans.
the hull of the o0ld black car. I do not remember the make

or model. It was located at the edge of the woods on the

Rhodes residence.

: Q

manufacture of PCP?

A

BY MR. EBERT: ‘ ' ‘ -

Again, if you would identify these items.
9A are victures of chemical cans. I believe

I'm not really for sure. I think it is

THE COURT: You have to keep up your voice.

THE WITNESS: This 1s a picture of three

BY MR. EBERT:

Is

Yes. It is.

9B

which were found

Dodge van.

located in the woods. I cannot identify what kind of

chemical can that is.

gC

9D

I belleve it 1s ether cans. Located in

ether, in your experlence, used in the

1s a picture of three Coleman coolers

also in the woods to the léeft of the old

is the sﬁme picture.

!

is a picture of a chemical can that was

166
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9E 1s also a picture of one of the coolers

that has been opened and contained two bottles of
cyclohexanone, which 1s also a precursor chemical used

in the manufacture of PCP,

9F is a picture of a chemlcal can. I don't

!recall -~ cannot identify what kind of chemical can that

is.

9G 1is a'picture of a‘plastic bag which
contains a plastic bottle or glass jar -- Exéuse me -- It
was found in the woods to the left of’the green Dodge
van. | |

9H 1is aipicture'of a bucket containing
botfles of some sort of chemicals. I do not recali ﬁhat
the chemicals are.

9I is a picture of, I believe, the glass
Jar, a glass jug, inside the trash can fhat was found in
the woods. |

MR. LYNCH: No objection, Your Honor.

THE COURT: Be allowed to come in then as

Cqmmonwealth's Exhioits. !

(The photographs heretoforé

" as Commonwealth's

S 1677

marked for identification;
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Q

coolers?

- -

Q
of these

A

P

coglers.

Exhibits No. 9A, 9B,

9C, 9D, 9E, 9F, 9G, 9H,
and 9I; were received
in evidence.)

BY MR. EBERT:

Of the three coolers you found which are

portrayed in photographs 9B and 9C, did you open those

Yes. I did.

Was anything inside of them?

Yes. There was.

What was that? C ‘

Several chemicals, chemicals and remanents

of prior manufacturing process. 1I'd have to refer to my

notes. There was a lot of chemicals contained in the

If you would tell us did you take possession

items at the time?

Yes. I’did.'
Do you know Dr. Hepner? '

Yes. I do.

Who is he?

He 1s a drug chemist at the Merrifield Drug

. s
by
AUDREY J. RUDL%R@S?ORTING SERVICE
CERTIFIED V"G Rlai'"! REPORTERS
3859 ZrAIN BRIDGE ROAD
FAIRFAX. VIRGINIA J32040




(&)

16

17

18

19

‘Laboratory in Merrifield, Virginia.
Q Did he come to the scene of

this occasion?

A Yes. He did.

Q Is that your normal proceedure?
| A Yes. If 1t's possible we like o have a
!chemist.
| Q If you would refer to your notes and give

the ladies and gentlemen of the Jury an itemized list.
THE COURT: Let's break for about five

minutes. We've been going for quite a while. Let's take

a b?eak.
(Whereupon, a short recess was taken.)
N BY MR. EBERT:
- Q WQuldAyou tell us if you made a list of these

items you took into possession at the time?

A Yes.

Q Do you have that with you?

A Yes. I do.

Q Tell us whaé items; how many total items did

you take possession of?
A Fifty-two.

Q Tell us as quickly as you can what items you

169 _
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ligtook possession of and where you found them.

2; | A Found in the trunk of the Chrysler and
|

P

N ;

iga large plastic bag with white substance inside, another
5E plastic bag containing white subsfahce# another plastic
6 bag containing white substance, four white plastic

7| |buckets, a brown bottle containing piperidine partially
81 | full.
9 ‘ : MR. LYNCH: Excuse me. You are going

10| |through all the items you are naming now were in the
11{ :Chrysler?

L12 l THE WITNESS: Yes.

13 - BY MR. EBERT:
14 Q Are these numerically listed?
15 ‘ Let me show you a certificate of analysis and

16} lask you if these are numericaliy listed?

17 ¢ A In the same way. Yes.

15 : Q If you would on that copy indicate which
19| [items you are speaking of and if you could identify as

201 lbeing those items rom the Chrysler, et cetera. [

21 A Yes.
22 CQ Take a p=ncill.
23 A Do you want me to do them individually?

170
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ithe floor board was a brown bucket with a2 crystal substance, °
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o

‘to‘save a little time.

i

THE COURT: You can bracket them or whatever

THE WITNESS: There is.only one iteﬁ,
Item Number Fifty-One, that we got out 6f there which is
not in numerical érder.
THE COURT: You can write that or indicate.
BY MR. EBERT:
Q Which items, one through what, were found
in the Chrysler?

A One through fourteen, plus number fifty-one. '

‘Q Indicate that on the copy you have there,
sir,
A (Indiéating. )
Q Tell us if you would what items you found

in the Chrysler.' One through --

A | Okay. Items one‘through foufteen s bPlus
item fifty-one was found in the o0ld Chrysler.

Q What other items did you find and where did
you find tﬁem?l |

A tems fifteen through twenty-five, plus,
item number fifty-two was found_in the green Dodge van.

Q Mark that accordingly.

A Yes.

171
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Q What other items?

A : Itemé twenty-seven through thirty-three was
found in the woods to the left of the green van. - |
Iﬁems humber thirty-four --

MR. LYNCH: Could you Slow down, Tréoper?
THE WITNESS: Yes.

MR. LYNCH: Twenty-seven through thirty-three

were found where?

THE WITNESS: Was found into the woods, the
left of the green van.
Items thirty-four through'fifty, plus item
fifty-three was found in tﬁe white Pontiac.
| There were fifty-three total items. I saidr
fifty-two before.
MR. EBERT: Your Honor, I ask the certificate
of énalysis be marked for identification a: this time.
THE COURT: We will mark it .0 for
idenpification for the Commonwealth. |
| (The certificate of
analysis was marked fbr
identification as

: Commonwealth's Exhibit

472 No. 10.)

I C e
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process.

piperidine.

Av

primarily for

BY MR. EBERT:

The indications ydu put on the items as to

i what they contain, the spoons, baggles, et cetera, those

are notations you yourself made. Is that correct?

Yes. That 1s correct.

Now, with regard to item seventeen, where

-

was that found?

It wés found in the Dodge van.

What is that? o

Found in the Dodge, greenvDodge van.
What type of an item was that, sir?

That was a brown paper bag containing

Piperidine?

" Yes.

Whatvtype of substance 1is that, sir?
That 1is a precursor chemical that is used
the manufacturing of PCP.

With regard to item twenty-seven, where was

'that found and what was it? ,

Twenty-seven was found in the woods. That

-1s a glass bottle that is commonly used for the cooking

173
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Q With regard to item thirty-five, where was
that found and what was it?

A - Thirty-five was found in the white Pontiac.

| It was a cardboard box containing a beaker and two funnels

which is glasaware that 1s.usually uSed to manufacture
or in the manufactgring process, |

Q With regard to'number twenty~-three, where
was that found and what was 1t? |

A Twenty-three was found in the greén Dodge
van. That wés a glass Jar containing residue.

Q. Incidentélly,_how did.you gain entry?A I
assume the Cthsler trunk'was shut when.you stérted.your
search. Is that correct?:

A | That 1s correct.

Ql .Were yod able to open that trunk without the
use of some device? | |

A No, sir. T did not have a key.
o And did you attempt to find a key or gain

entry to it?

A Yes, sir. ’ [
Q How did you attempt to do that?
A I asked Mrs. Rhodes fcr the key to the old

Chrysler and she advised me ——_
e sne 174

AUDREY J. RUDIGER REPORTING SERVICE
t . CERTIFiR{, VFRUATIM REPORTE R~
31859 2 HAIN BRIDGE ROAL
FAIRFAY, VIRGINIa 20030

© 591.31.368




79

1 MR. LYNCH: I object, Your Honor, to what
2i§she said. He is not_responding to the question first of

3 all. !
4 g | / THE COURT: Objection sustained.

||  BY MR. EBERT:

-6 i * Q After asking her for a key did she produce

1 ;one fof you?
81 . A No. She did not.

ol | Q This is the same trunk you testified

10 earlier you had seen the.Defendant open with a key?

11 . A Yes.

12 , MR.'LYNCH: Your Honor, I object to that.
13| | He didn't say he opéned it with a key. |

14 ‘ o THE COURT: That is my recollection of the

15 testimony too.

6| - -'MR.ALfNCH:' That he opened 1t with a key?

17 ) THE COURT: That he did not open it with a
18} | key.

19 - MR. LYNCH: Yes, sir.

20 | MR. EBERT: I'm talking abou: the Defendant,

21 not the officer.

22 ' BY MR. EBERT:

184
-
o

You saw the Defendant at that vehicle earlier
17 S
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| from your testimony. Is that correct?

A That is correct.

Q At that time in whose presence was hé?
A Mr. Charles Justice. |

Q - How did he:gain entry to tha; trunkf-
A It apbeared to me he used a key.

'Q Of the two, which opened thé trunk?

A 'Mf. Rhodes. |

@ - Now, how did you gain entry to it when you

were nof able to find the key? |
| A We had to use a tire iron and knock off the.

lock and galned entrance by that means.

Q,“ Now, upon taking possession Qf these items
what did you do with them? | |

A- I tranéported them together_with Dr. Hepner
and myself transported'the'drugs 6r_the evidence to the
Merrifield Laboratory in Merrifield, Virginia where 2ll of
the evidence waS released to Df. Hepner at ﬁhis time. It

was approximately 10:30 at night on the 16th.

Q Were these items marked and labelled and

delivered to him at the lahoratory?

A Yes. They were,.
i .
‘ Q Did there come a time when you received these
i Dy HG
! - S

AUDREY J. RUD!GER REPORTING SERVICY
CEATIFIED VERDATIM REPUHTE R 3
JAS9 CHAIM BRIDGE RUAD
" FALEAX. VIRGINIA o2

. - ) S91-3136



o

w

10

11

14
15
- 16
17
18

19

.
i
f
i
i
i
‘) ‘
2

13

items back from him?

| A That is correct. I did.

|

! Q . Yhere are these items now?

| A They were ordered destroyed by the Circuit €ourt
! A _

i . | _ |

of Prince William County.

A ‘That

i Q Were

%
i
!
!

é Q They have been destroyed. 1Is that correct?

is correct.

they in your sole and excluslve

possession from the time you took possession of them on

the date of the alleged search and seizure until the date

iyou relinquished custody to Dr. Hepner?

A Yes,

Q@  This
'Couﬁty?

A fes,

Q When

in the Courtroom?

sir. They were.

all occurred within Prince Willjam

sir. It did.

you mention Mr, Rhodes, is he present

He is.

A Yes.
Q Would you 1dentify him for the record?
% A Sitting beside Mr. Lynch. : .

Defendant.

i ,
i “R. EBERT: Let the record indicate that he
|

|15 identifying the

That

N

is all I have, Your Honor.

AUDREY J. RUDIGER REPORTING SERVICE
CERMFIED YERBATIM RERORTERS

3859 ChAIN ARIBGE ROAD

FAIRFAY, VidGiMNIA 20030

5001 3130 )



1 | 3' THE COURT: You may cross examine, Mr. Lynch.

2 % CROSS EXAMINATION

355 BY MR. LYNCH: ;
4'i'l Q Trooper Gray, would it be-accurate to §
5| | describe this area as somewhat out in thé wilderﬁess,

ﬁigout in the‘country?

7 | ‘A VOut in the country. Yes, sir..

8 ' Q Were there any other phqtographs taken

9 regarding the aerial Scene, other than the one that was

10| i shown to you by Mr. Ebert?

12 |same one. Yes, sir.

| 11 A ~ Yes, sir. There were some s;miliar to the
13 | Q Do ybu have ﬁhose with you?
14 A No,'sif.__I don't havé them.
L Q Who does?
16 | A Either Mr. Ebért or Troopér'Dyer. I'm not
1 17| |sure. | - |
18 o Q Viere you present when the photograph from

19| ;the airplane was taken?

w0 A No, sir. T was not. , |

21 i Q Do vou kncw who was?

Lol % ’ A Yes. I db; %

2 { Y Who was that? . |
— e i e 1':8 —_
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A ‘Trooper Gregory took the photograph.

Q 'As far as the location of other photographs

. other than the one that has been shown to the Jury by

Cn

Mr., Ebert you don't know where they are?
A Either Mr. Ebert has them or Trooper Dyer
! i has them.
Q Would you direct your attentlion please to

@this blackboard here. If you don't mind, could you step

over to the board and could you put a diagram on there
please showing Loudoun Drive and if you can get somewhere
on there -~ Was it Route 15?

A Route 15.

Q ‘Route 15, the location of the house, the
driveway and the church next to the property.

A 'This is basicaily the outliﬁe, as best I can
tell. I could use the picture maybe to do 5etter.

Q | Could Qe have the photograph, one of -the

first in the series. It 1s black and white.

Referring to Commonwealth's Exhibit 4, could
?you orient us'please, orient the photograpn with the

, _
blackboard.

A Okay. Route 15 runs north and south.

Loudoun Drive, make a left off of 15; a short distance
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;
i
i |
| after making the left on Loudoun Drive you come to a

driveway which is a driveway leading to Mr. Rhodes;

i
gresidence. This 1s basically the house Mr. Rhodes' parents
;live<1n. . In this area hereiis woods, wooded area.
\Back in here is open field, bﬁshes and trees all along
here. This 1is an old abandoned church statiened from
the house up from the Rhodes! residence.
Q All right. Could you put basically where
|north is on the diagram?
A (Indicating.)
Q If this is north on the diagram could you
put where north 1s on the photegraph? | |
‘ A ‘The same.
MR. LYNCHQ For the record,‘Your Honor,
Trooper Gray islmarking at my request on Commonwealth's
Exhibit Number 4 an arrow indicating north.
THE COURT: I understand.
BY MR. LYNCH:
Q WOﬁld you step over here, Trooper, so the
membars of the Jury can see. _ '
On Route 15 as 1t comes off -- as Loudoun
Drive comes off Route 15 it gsoes on by the Rhodes farm

by this church; then 1t circles back on here someplace,

e 2. 180
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doesn't 1t?

Yes, sir.
A mile or two?

A
Q
A Yes, sir.
Q

And this iéla public highway, is it not,
; Loudoun Drive? . |

A Yes.

Q ‘ And it ends up on another.public highway

here someplace, doesn't 1t?

A I don't recall exactly where.

of the blackboard is open field.

A That 1is correct.

Q A farm house“over in here?v

A I don't recall houses. I know ﬁhe church.
q On your diagram can you put a symbol on

there indicating the Chrysler, the general direction it

was facing?

A Basically the Chrysler frent going towards

the woods or towards the éoad, generally in this type of

position.
0 Where was the Dodre van you tallvad about?
A It is a 1little too much but basically that.

Q Back in this area. I'm pointing to the left

) 181

AUDREY J. RUD!GER REPORTING SERVICE
CERTIFIED VERAATIM RZPORTENS
IASY CHAS URIDGE ROAD
FAIRNMAX VIRGINIA 22030

49141136




16
17
18

19

Q Where was the other vehicle, the Pontiac?

éYéﬁ sald a white Pontiac.
% A I don't recall which way 1t was pointins.
fi believe the ffont was pointing this difection.

) | v
Q All right. Still referring to the diagram
Eon_t:hé board, this 1s the driveway that leadé up into the

Mr:. and Mrs. Rhodes' farm, is 1t not?

A Basically. It curves a little bit more
than this. | |
Q These vehlcles we are talking about, that

1s the Chrysler, the van and the Pontiac, are kind of off

to_fhe right of the driveway, accordling to youf diagram?

A off tb the left.
; .
: Q o As you pull up into the driveway?
; A Yes. To the right.
Q The time you saw Mr. Rhodes and Mr. Jﬁstice

go to the Chrysler, which you said is this one heré, put

youréelf on the blackboard. Where were you located?

yards distance?

182

A Probably sbmewhere in this general vicinity.
% Q Circle that: ' _ ‘ '

A (Indicating.) |

Q I believe you said you were about thirty-five
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A Basically.

Q Did you have any other heans to observe?
Binoculars?
E A We did have binoculars.

Q : Did‘you use the binoculars when you.observed

ngé Rhodes go over to the Chrysler?
A No, sir. I don't think I did.
Q ‘Have a seat.please.A
As far as saying that Mr. Rhodes appeared

to be opening the trunk with a key, did you actually see

the key?
A No. I did not.
Q So, it is more of an assumption, is it not,

Trooper Gray, that he opened it with a key?

A Yes: dn my part;

Q ' The fact of the matter is you don't know how
Ae‘obened it? |

A He did not have a tire iron or anythiﬁg like
that.

Q You don't know he necessarily used a key, to
open the frunk?

A No, sir. TI don't.

Q I belleve there were some fifty-three items
183
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:total that were seized in the search?

A - That is correct.

Q And as far as the particular items, the one
which Mr. Ebert referred to, item seventeen, which‘was af‘
bottle contairing piperidine, I believe tﬁat'was in -- the
bdttle of piperidine was in the Dodge van?

A That is correct.

Q | Aﬁd item twenty-seven was one trash bag

cohtaining a large glass bottle, found left of path. What

1 does that'mean?

A There was a 1little path in the woods to the

,

left of the green Dodge van.

Q@ . That wasn't found in any of the vehicles?
A No, sir. It was not.
Q Number twenty-three was one jar with traces

of unknown substance. That was found in the van?l
A That 1s correct.
| Q | What was item fifty-three? 1I've got thfough
fifty—two. |
A It was a la}ge pall containing three bottles
markéd-cycloheganone.
Q Where was that f{ound?

A That was found in %ie white Pontiac.
18%
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100 Q Now, would it be correct to say, Trooper ?

| Gray, that when those items were put in these vehicles

3! lor how they got there you do not know?

400 A No, sir. T do not.

(1]

e - Would it be correct to say, Trooper Gray,

~

‘5§that Just to rehash-or review your observation of this

7 %particular case, on the 15th you saw Mr. ﬁhodes wheﬁ he

8 |1eft with Mr. Willis to go to K-Mart; you followed them?

9 A I didn't.folldw him. The surveillance team
10} : followed him.

11 Q _Did you see him at the Wycliffe Court address
12| lon the 15thé o ' C

13 - . A Yes.

14 | Q o So, when he yleft there that is the last time
15| |you saw him on the 15th?

16| : A That is correct.

17 q Then on the 16th you didn't see him again

18 unéil about U4:00 or 4:30 in the afternoon. Is that correct?

19 A Approximately U:4Q.
20 0 4:49 in the afternoon? ,
21 A That 1s correct. - : |
2 - what time did you go to the 2800 Loudoun
‘ |

23| |Drive address on the 15th? _

| 185
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Q
A
Q

cdrrect. From about 6:30 in the evening till the following

day?

A

Q

90

I got there about I would say 6:00 or 6:30.
In the evening?
The afternoon.

So, you were therg on the 15th. 1Is this

I was in the general area. Yes, sir.
On a stake-out or whatever you guys call 1t?
Surveillance.

During the course of time, from 6:15 on the

15th, would 1t be correét to say Mr. Rhodes was not there,

at least from your observation, until 4:30, something, on

the 16th?
A

Q

‘That 1s correct.

Would it be correct to say, Trooper Gray,

that during the night, either late night of the lSth‘or

early morning hours of the 16th you saw a vehicle pull

into:the Rhodes' driveway and do something thereafter,

did you not?

a

)

Q

plates on it,

Yes, sir. I did. ,
It was a plck-up truck with Maryland license

wasn't‘it?

That is correct.

186
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1 ‘ Q There anneared to be people moving back and

2| | forth to the house, either loading or unloading?
3l A It apneared they was moving about. I
4;§could not tell what they were doing. I later identified |

5§?thbse'people. , !
P :
b

6: Q Approximately how many people? _ §
7;1 A Two that I could see, a man and a woman. 5
8 é Q@  Neither one or none of those people you saw

9 Eweré Mr. Rhodes?
10!, A No, sir. They were not.
11 Q The next day, of course, at 4:30 in the

12| lafternoon was the very next time you saw Mr. Rhodes?

13 | A Yes, sir. That is correct.

14 Q On the 16th?

15 A On the 16th.

16 ‘ qQ Can you tell these.folks please whether or

17} Inot you ever saw Mr.'Rhodes in your observation mixing any

18| lof -= using any of the buckets?

19 - A No, sir.
i ., .
20| _ MR. EBERT: We will stipulate to that, Your

BY MR. LYNCH:

Q Did you see him doing anything in the process

-1 e e e S 18’? -
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' of making PCP?

i
|
i
!

i

.

A No, sir. I did not.

Q And you are aware, being an expert in the

Ef‘iield of investigation of PCP, as to how you go about

making PCP?
A Yes, sir. I am.

} Q I belieVe we 've established, have we not, ,///

that you didn't see Mr. Rhodes in any of the steps making

| PCP?

A No, sir. I didn't.

Q You turned the fifty-three items that you
got 1n the search ovef to Mr. Hepner or Mr. Hepnerfs
Office, did you not?

A That 1is correct.

Q When you made the raid or the execution of
thelsearch warrant of the Rhodes' residence Mr. and.Mrs.
Rhodes were there, wergn't they?

A That is correct.

! Q John Rhodes' brother was also there, a boy
on crutches? | [

A Yes. I beliéve he was.

Q The residenca we are {ziiine gbowt is not

John Rhodes' residence at all, is it?

P

e ... 188
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jtime of this raid, you knew only that' Mr. Rhodes stayed

;answered that. A1l he knew was his residence he gave when

A That 1is the address he gave when we arrested\~f§

him as being his residence.

Q Would it be correct to say at the time, the

there on occésion?
A I did not know where he stayed all of the
time. That was the address he gave me when he was arrested. |

'
>

Q | You're talking about after his arrest. But
at the time --
B MR. EBERT:‘ Your Honor, he has answéred the
question.
' MR. LYNCH:. He hésn't‘answered my question.
- MR. EBERT: He did tod, as to where he
lived and that is the address he gave.
‘THE”COURT:‘TRephrase your question.
BY MR. LYNCH:K
Q At ﬁhe time he was arrested, just prior to
his arrest, you knew he stayed thefe on occasion?
MR. EBERT: He's answered that. He said he
didn't know. ﬁ ‘}

THE COURT: He said he didn't know. He's

he was arrested. . : . g

189
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. BY MR. LYNCH:
Q But my question to you is: Prior to ybur
-’?arrest you didn't know Mr. Rhodes lived there, did you?
A I knew he had been seen there. Wnether he
¢§:§peht the night there, I did not personally ever'see him
%go to bed there. No, sir. I did not live with him.
§ ﬂ Q So, to your knowledge other than him giving
you that address he did not --
MR. EBERT: I object to.that question..
MR. LYNCH: I haven't finished the question.
.MR. EBERT: 1It's a negative question.
THE COURT: State your question.
BY MR..LYNCH:
Q From your personal knowledge you didn't know
that was actually his residence, other than his telling you
after you arrested him?

MR. EBERT: Your Honor, I object.

THE COURT: You have asked the question

?several times, Mr. Lynch. He's already answered.
;Objection sustained.

l

i BY MR. LYNCH:

Q Now, the cooler chest that ycu found

l

i |

!approximately -- without petting out of your seat -- where
| i
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, %was that found?

A

§found when you were out there on the stake-out that night. i

A

Q
A
QA
A

ga_little more

Q
A
Q
house?
A
viecinity.

Q

magnesium shavings?

A

Q

tenoler got ther=s, do you?

A

Q

. :

Underneath?

The van, where I've got the word woods --

I'm talking about the cooler chest you

Where I have the word woods. |
Over in here?

Yes., Below the church a little bit aways.

I would say apoproximately halfway inbetween,
or a little less.

ALl right. So, somewhere in this vicinity?
That 1s correct. | ' E ’

Approximately seventy-~five yards from the
I. would say seventy-five, somewhere ih that
The cooler had some shavings in it,

That 1s correct.

Apalin, you don't know how long or how that

No, sir. I do not.

And did you submit that cooler -- Was that one

— 491
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1 'of the fifty-three items vou turned in?
2§5 ' A That is correct. |
i Q Do you know where the dividing line, the

i boundary line, is for Mr. and Mrs. Rhodes' property?

(91}

A There 1s a fence that runs through the woods

6! ithat is the property line.-

7 Q Is that why you drew this line here to )

8{ |indicate --

9 A I meant that to be the road to the church.

10 Q The road up into the church?

11 A Yes.
S22 Q Where would the fence be we are talking about?
13 A It runs through the woods. I cannot put it'

14| ‘exactly.
15 . Q If I may, I am putting on the board in the .
16| lupper lefthand corner this way a line of x's. Where would

17} |I start with the line of x's?

18 " A If you like i could come up there.

19 Q if it would be easier.

20 THE COURT: It might be easier. i
21 ; THE WITNESS: It is the same fence that runs

he woods here. The cooler was found just on the other side

192

=2 g ere, all th=2 way up, except it cirgles un around throu-~h
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of the fence, almost like laying against it.

BY MR. LYNCH: , i
Q Thank you.
| As far as what went on at Wycliffe Court, I
!believe,we have covered it;, In your observation at S ;
| -

EWycliffe yod saw John Rhodes pull up in a green van, didn't

you? , | ?
A That is correct. ;/?,
| e
Q Which was not:- the green van shown in the o
photographs?
A No, sir._ It was not.
Q ‘ He did not get out. Willis really came

{

from the w&cliffe Court addresé and got in his van 'and left?
A That is correct. |
Q As far as thils odor is concerned that you
observed, which you said that being trained as an expert
in the field of narcotics investigation, 1s there any

other -- 1s it a highly unique smell, that there 1s nothing

|else that smells like 1t?

% A & very unique smell. Yes, sir.

|

% Q It wouldn't smell ilke a disinfectant? ?
g A. Mo, sir. I've never smelled ore 1ike it. |
i 1Q : It wouldn't havg some type of medicinal smell?

b e - ——— e s s aem e . © e ——em - . —-
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? A Medicinal?
% Q Medicinal smell.
§ A I would not thilnk so.
; Q This 1is kind of one of a kind?
a
A It was used as a medicine at one time. I

| i guess if it was still a medicine you could say that. Yes,

sir.
Q But it's got this very uniqﬁe'smell?
A Yes, sir.
MR. LYNCH: That is all I have, Your Honor.
THE COURT: Do you have further questions?
. REDIRECT EXAMINATION

BY MR. EBERT:

Q This process, from your experiehce, is there
a stage which 1is called a cooking stage?

A | Yes,.sir.

Q | Does anyone have to be present at that'stage?

MR. LYNCH: Excuse me, Mr. Ebert.

I haven't objected to ﬁr. Ebert leading through
mc3t of this testimony, Your tionor, but I do obiect to him
leading his witness now. It is his witness. He's asking
him leading questions.

THE COURT: You are somewhat leading, Mr. Ebert.

1
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I have to amree with the objection. See if you can

. rephrase the questlon.

Q

A

together.

Q

A

Q

A

Q

A
Q

question

vehicles

mixture of chemicals, which takes a very minute amount of
time, approximately forty-five minutes. Thg chemical
reaction you get from these chemicals, you do not have to
%be present. It immediately starts crytallizing. You can
glet-these éhemicals react for as long as you want. No one

i‘nas to be present at all after the chemicals are milxed

crystallize. 1Is that correct?

in the trunk of the Chrysler?

BY MR. EBERT:
During this process 1s anything required?

You have ybur_mixture, youf preliminary el

That is in the first stare.

And you say the substance starts to

That 1s correct;

Were any of these crystalé you mention found

Yes. There was.

Do these crystals emit an odor?

Yes. They do.

From the time vou were observine the area in

di:l znvone else enter ths vehlcle or any of these

ant ed?
you mentioned? 195
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A No. They did not.

Q

And you say -- I think you were asked 1if a

?pick-up with Maryland tags arrived sometime during the

|
|
{
{
|

‘night.

A

Q

A

Q

A

Q

.’ A

Did any of these accupants go near these vehlcles?

No. They did not.

Did you later identify or make identity of

theloccupants of that vehicle?

Yes. e did.
Who was that?

Some relatives of Mrs. Rhodes. I don't

recall whether it was a sister or a brother. But it‘was
two older type individuals and I later gathered from Mrs.

Rhodes 1t was kin to them.

MR. LYNCH: Your Honor, I object.
THE COURT: ObJection sustained.
BY MR. EBERT:

Do you know at the time what the street

value of PCP was?

Approximately a hundred to a hundred and

ithirty deollars an ounce.

MR. EBERT: That is all I have.
RECROSS EXAMINATION

BY MR. LYNCH:
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16

0 As far as the nrocess, vou said it could

| .mix all by itself. But it takes somebody with their

:?Ehands to actually mix the stuff, doesn't 1t?

E A I am saying that is required in about the
{frrst forty-five minutes to an hour or even less than that.
]

; Q Cenerally, don't you start out with two

- buckets?
'i . A That 1s correct.
Q You take bucket‘A and bucket B and you put

icertaln chemicals in bucket A?

E 1 A That 1s correct.
Q I don't know what they're called. And there
iié a certain reaction 1n bucket A?
A That 1s correct.

2 Then you take certaln chemicals and put

them 1n bucket B?

A That 1s correct.

Q Certain things arevgoing_on in bucket B?
E A That 1s correct.
% o At a later time you take the cont2nts of
;

jbucket A and R and mix them tcoeether?

A Yas,
|
0 It's kind of a three stage oneration?
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A All that takes aporoximately abeout forty-five

(&4

fminutes to an hour.

-

Q But 1n the process you have to take

1 :
. bucket A and pour 1t 1in bucket B or B and pour it in A? !

5§§ A That 1is éorrect.
b .
b i Q The buckeps were among the fifty-three items |
E iwhich you obtained? The buckets were at least some of
3§§tnem?
g.g | A That 1is correct.
10 Q As far‘as your observation of Whether you
1 saw anybody else out there at the farm, ybu saw Rhodes
12 on the 15th at Wycliffe Court and you saw him leave
1 Wycliffe Court - |
14 THE COURT: Mr. Lynch, you're going over the
15) |same testimony you went over before.
16 MR. LYNCH: vI am'responding, Your.Hdnor, to
17 Mr. Ebert's question, Did he see anybody at the area
18 during his observation.
1" THE COURT: You asked the question whether 3
200 he saw anyone £0 ﬁo these vehicles durire his nbservation. g
=1 IThat was the Aqu=stion. ?
= | © BY MR. LYHCI: o B
= Q When you reviewed your arrival at Loudoun ’
L , e AO8 - e e e
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;ECourt, you got there at 6:15 at night, didn't you?
MR. EBERT: We've gone éll throush this.
VEEThis isn't responsive to my auestions.
| THE COURT: You are going off, Mr. Lynch.
'§ 1 am sorry. JbJection sustained. I let you come back on
';;recross but you got to limit it to strictly to redirect.
fé MR. LYNCH: What I am trying to point out,
EéYour Honor, my questlion 1s that he wasn't in a position to
.know at all times, he wasn't stationed there at that 2400
Loudoun Court full time.

THE COURT: He was there from 6 o'clock
untii he left there the next day as I understand ﬁis
testimony. -‘Rephrase the question.

BY MR. LYNCH:

You got there at 6:15 on the 15th?

Approximately.

Q The last time you saw Rhodes was at what

time on the 15th at Wycliffe Court?
1'd say approximately 5:05 p.m.
fardon me?

Aoproximately 5:05 p.m.

l _
{ Q Can you tell these folks, afztor you s there
|

on the 15tnh that you had the whole area under observation?

e .. 499
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1;;Y0u can tell thes=2 folks you saw everything going on out

ithere from 6:15 in the morning until 4 o‘clock in the

2|
N
35;afternoon?
4 é B A 6:15 in the morning?
5L% Q Excuse me. 56:15 in the evening on the 15th

6 Euntil 4:00 or 4:30 in the afternoon, you had everything

! under observation?

-]

A No, sir. I couldn’'t See everything that was

w0

9 igoing on. I'm not capable of doing that.

10 _ THE COURT: You're excused, sir.
11 | Ve are =zoing to break for our lunch.
12 MR. EBERT: In response to that could I ask

13 him'questions?

" 14 S | REDIRECT EXAMINATION
15 BY MR. EBERT:
16 : Q _ Could you see everything that went on

17| | around the vehicles?

18 - A No, sir. I could not.
| -
191 | | ~ MR. EBERT: That is all.
204 THE COYRT: May he be excused or do you
o1l " want h'm to stard bHy?
ool ‘ Mp . WRERT:  He will have to stand bv.
2] | | THE COURT: Stand by.
B o A A
[
L e _ L. 2200 .
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AFTERNOON SESSION

(2:35 n.m.)
MR. EBERT: I am soinsg to call the
%fingerprint expert out of order. Mr. Lynch agreed td that.
| | MR. LYNCH: Tha# is correét, Your Honor.
EWhéreupon, |
LLOYD WHITAKER
!was called as a witness by andlon behalf of the
:Commonwealth, having been first duly sworn by thg Clerk
of the Court, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. EBERT:
Q State your full name and give your place of
employment.‘ |
A Lloyd Whitaker, At present retired.
FOrmérally employed.
Q Where were you preﬁiously employed? Where

were you employed in September of 19782

A. I was employed by the State of Virginia,
%:ne Ngrthern Virminia Police Laboratory in Merrifisld,
Virginia
A Tn what capacity were you emninyad?
A | As a latent finéﬁg rint examiner,.
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9

-

7

8

al And do you have snecial education, tralning .

.and qualification in that field?
| A Yes. I --
| MR. LYNCH; Excuse me, Mr. Whitaker.
! v At whétever point»Mr{ Ebert'wishes to stop
%questioning i will stipulate to his qualifications as a
%latent fingerbrint expert.
THE COURT: All right, sir.
MR. EBERT: I will accept that at this time.
BY MR. EBERT:
Q. 7 And as a latent fingerﬁrint examiner what
do your duties include?
i | A The examination of evidence brought to the
.laboratory by police officers for the examination for

ithe presence of latent fingerorints.

as Commonwealth's Exhibit No. 3_and ask you if you had

occasion to see that exhibit prior to this date?
| A Yes. I have.
Q And with regard to that exhibit did you have

‘occasion to maka any comparisons of that exhibit and other

i
qlatent fingernrirts you had in vour possession?
| . N\ Y

oy A Yes. I did.
b

e

Q I show you an exhibit which has been introduced
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2

7

9

10

i
|
i

(’.

8 |

Q Did you yourself obtain these fincerprints?

A On this card?

Q No. The latent fihmerprints.

A The latent fiﬁgerprints. Yes, I developed
;them. |
E\ | Q Tell the ladies and gentlemen of.the Jury

i

|

| what a latent fingerprint is.
| .

|

A A latent fingerprint 1s a fingerprint that
' 1s left unintentionélly when you_hgndle an objeét. It
is left because of the perspiration of the body oils and
chemicals in the perspirdtion. And when you touch an
object these o0ils and chemicals are on the surface of the
ridges 6f the fingefs so they can leave the outline of
those ridgés on the object you touch.

Q At all times do persons touching objects

leave fingerprints?

A No.
Q They occasionally do. Is that correct?
% A : It depends on a number of factors, depending

on how soon You mav have washed ycur hands before touching
|
ilt or various factors. Some people do not leave finger-

iprints at all.

|

i M

i Q Did there come a time you had occasion to
|

203
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16

17

18

19

' in several fashions, depending on the surface on which

attempt to 1lift latent fingeronrints -- ;

What process do you use —-
Let me ask you this: What 1s the 1lifting
of a latent fingerprint?

A Well, a latent fingerprint 1s developed

you are working. If it's a non-absorbent surface you
would use powder, finely ground powder. -If it's an ;
absorbent substanée, such as a piece of paper of something.
like that, you would use various chemicals to work on
the amino‘acids or the solid content of the fingerporint.
ThoSe fingerprints that'are lifted or that

are developed on hard non-pbrohs surfaces developed by
meahs of powderé we use a transparent liftingvtape to 1lift
them off of whatever the object may be.

Q | Did you use that procesé.on certain items
you received in connection with the exhibit which»is
before you?

A ~ Yes. I did.

o I show you what has been Introducad as
Exnibit HNumber 10 and ask vou if you had occaslion Lo 1

usze that »roca2sz on the ltems which are snumerata2d on

Exhibit 10? -
e o 204 e e
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6

17

18

A On most of the objects, plastic, rlass,

“items of that nature, I used the powder and lifting tape.
The paper bags, zbsorbent itams, chemicals were used on

those,

Q Did you make a comparison between the exhibit

' §wh1ch is Exhibit 3 and the prints which you developed

from the items which are enumerated in Exhibit 10°?

A Yes. I did.
Q Were you able to reach a conclusion with
regard to Exhibit 3 and any of the items which you

yourself developed?

A There was one fingerprint on a bottle, which

is ltem seventeen, on this 1l1list.

Q ‘ Numbef seventeen?

A Number seventeen, that is a bottle labelled
_i@eridine. |

Q | All right.

A One fingerorint on a jJar, which 1s item

thwenty-three and it 1s listed on here as 2 far containing

v raesidue. Two flo-ornrints on a nottle, wihich Is item

tWenty-seven, :i3tel a5 a larcge glass bottle containinz

147]

on

o

;.—..A- - ~ v ey P 3 A o, LY . 'y
2tal turninsc and ~asldue. And Tour finrcarnrint

IO,

%measuring beaker, which 1s part of item number thirty-five

e - 205 G e e s
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~on this list. These fingerorints I identified as

§;fin§erprints of the individual whose prints appear on this

card and the card bears the name John %William Rhodes, III.

Q And in the course of your examination did

' ‘you receive other known fingerprints to make comparison .

‘likewise?
: A Yes. I did.

Q . How many other different individuals did
;you attempt to compafe with fingerprints that you were
gable to develop on a latent basis?
| A I had known fiﬁgefp;ints_aﬂ_thirteen
Eindividuals anqugﬁgﬂlatent;ﬁinggrprinﬁs that I developed
'in this case_ I compared with all thirteen individuals.

| Q " And of the thirteen how many of the finger-

prints were you able to link or conneqt with the unknown
with the known?

A There were the eighf fihgerprints that I Jjust

listed I identified with the fingerprints of John William

Rhodes, III. And there were six of the latent finserprints

1

that I idonnified --

: v - - - 3

: MR, LYNCH:  Your Honor, before this witness
i

nroceedis mav we annraach tho fench?

| : THE COURT: You may,

| 206
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i

(The following was had at the Bench, and

| ' was outside the hearing of the Jury.)

MR. LYNCH: Your Honor, I would object to

. the witness testifying about the prints. It's going to

i !
b

%bé I suppose Ronnie Willis and I object to that, because
§
i

| the foundation has not been laid for his testifying as to

introduce the card showing the known prints of Ronnie
Willis and that hasn't been done. So, I object to this
witness responding to the prints. of Ronnie Willis. |
| THE COURT: Mr. Ebert.
MR..EBERTE Your Honor, I would submit to

the Court that I assume from opening statements and

been the producer of this. And I offer this testimony
not for the accuracy of it but to show, in fact, of all
of these fingerprints examined only two sets were able

to b¢ identified on these items which were seized.

| 14 was some unknown. He can ldentify another :2t.

TuE CQURT: He's already testified to that.

-~

¥9, LYHNCH: Beins Ronnie Willls,

that.. o
| 207
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18

S

5were able to link with another set. 1Is that éorrect?

‘make any idehtification. Is that correct?

;correct?
i

THE COURT: 1I sustain the objection.

(The following resumed within the hearing

ry

the Jury.)
BY MR. EBERT:

Q You saild of the prints, six of them you i

' A That 1s correct.

Q Of the remaining eleven you were unable to

A The rehaining eight.
a1 I méan, the remainihg eleven individuals.
A Oh, that is corréct. The remaining eleven
1nd;viduals.'
| Q Of course, you cannot tell us when these.

¢
i

fingerprints were left. 1Is that correct?
A That 1s correct.
Q Your examination, of course, would consist

solely of the day you made the examination. 1Is that

A Y2s. A3 of that day, yes.
MR. EBERT: That is all I have.
{ THF CCYURT: You may cross examinso,

. CROSS EXAMINATION
s B MW L

AILIDREY J. RUDIGER REPORTING SERVICE
CERTIFIED vERB—i A RE CORTERY
3859 € LA GLE HOAD
FAIRY &4 % dGINA 0030

S 31y




BY MR. LYNCII:

Q Mr. Whitaker, item number seventeen, twenty-
i'ithree, twenty-seven and thirty-five, which you said had
the latent fingerprints of Mr. Rhodés, one being a'bottle;
:E;aﬁother'a jar, another bottle and a beaker. Yu have no -
ZEwa',fly in your field of expertisé to Xknow whether the prints
we?e put on before or after the manufacturing for which
Mr% Rhodes stands charged, do you?

2 A I would assume after the manufacturing
précess but Just within a matter of six to elght months
I cpuldﬁ't tell.
o

' Q When you say assume, thét Is all it would

be?‘
R Yes. It's an assumption.
{
. Q Your expertise does not -- You are not able

to tell when the print is on there?

i

A No.
Q And it could have just as easlly been put
on there, could 1t not, before the bottle was ever used for

imanufacturing?
A Tt would Le nossible, T imacine.

0, You were given how many iftems to examine?

31 |Would fifty-three be about the right number?
|| |

b o209
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A

;one object.

Q

p‘.

Q
A
Q
A

Wel

1, actually more than fifty-three items.

There were fifty-three items; some items were more than

Of those objects, they varied anywhere from

. bottles, stirers?

Yes
Ice

Oh,

plastic’buckets, brown buckets, white buckets, other

chest?

yes. That is right.

There would be other jars, other containers?

That is correct.

MR.
THE

MR.

THE

MR.

THE

MR.

|
Ve
b
?1)

BY

LYNCH: That is all I.have,‘Your Honor.
COURT: Do you have other qﬁestidns?_
EBERT: No.

COURT: May this witness be excused?
EBERT: Yes.

COURT: You are excused, Mr. Whitaker.

You are free to go.

LYNCH: Excuse me ==

> CNURT: Do you want tc ask more guestlons?

. LYNCH: Yes.

COUURT: TReturn to the stand.

MR. LYNCH:

210
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Q

On item twenty-three and item thirty-five,

which would be -- twenty-three would be a jar and

;thirty—five would be a beaker. There were vrints discernible

~on those two items other than Mr. Rhodes, were there not?

A

Q

Yes. There were.”

MR. LYNCH: . Thank you.

THE COURT: Any other questions?
REDIRECT EXAMINATION

BY MR. EBERT:

Ybu were also supplied a card to make an
: lidentification in connection with this case concerning

those two items. Is that correct? -

That is correct.

That was the other individual of which you
That is correct.

MR. EBERT: That is all I have.

THE COURT: You are excused. Thank you very

R. A, DYER

igwas called as a2 witness bv and on ba2hall of the
Do :
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6

EQCommonwealth, having been first duly sworn by the Clerk

%of‘the Court, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. EBERT:

Q Sta@e‘your full name and give your place of
%employment. |
% : A Special Agent R. A. Dyer. Virginia S@ate
iPolice.
% : | Q In what éapacity are you empléféd?

A Specilal Agent with Criminal Investigations
Bureau.

Q Are you employed in any speciality with

|

the bureau?
A - Before July lst of this year I was working

narcotlics investigation.

{’Q How long did you work in that capacity?
A Four and a half years.
Q Did you have occasion to be present with the

investigaticon that conerns the case which is the subject

;oP this proceeding today°
l ?
! A Yes, sir. I did.

0 Did there come a time when you had occasion

Ilto see the Defendant on the lSt% day, I think it was, of
i

AUDREY J. Ruw.ucr REPORTING SERVICE
CERTIFIED VERAATIAN REPORTERS
IBBI CHAIMN SUDGE ROAD
FAINFAX LIRGINIA 22030




113

F

ol
:

1 ' September?

[V]]

16}

17

18

19

20

po

A Yes. I did.

Q 1978.
When was it and where was it you first saw

him? - |

A I first saw Mr. thdes driving a green
Dodge van 1n the area of wycliffe Court in Manassas.

Q What did you do at that point?

A When the vehicle ieft the Wycliffe Courﬁ
area I along Qith the other members of the surveillance
ﬁeam‘folléwed the wvehicle to the K-Mart in Manassas.

Q Upon arriving at K-Mart what happened?

vehicie and Trooper Ritchle went inside.
Q Trooper Ritchie followed the individuals
inside. Is that correct?

i A Yes, sir.

'ithe K-Mart, came back to the van and left the X-Mart area,

| lwent up Route 234 northbound to Route 15 and went to 2400

[
Loudoun Drive.

iQ Aporoximately what time was it he arrived

AUDREY J. RUuiGtEN REPORTING SERVICE
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A I stayed in the parking lot and watched the

| Q Then what happened?
! A Sometime later Mr. Rhodes and Mr. Willis left
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Zthere?

% A Approximately 5:45 p.m.

; Q What did the surveillénce team do at that
ipoint?

g A At that point we broke off surveillance.
';%There was no place to watch the housé from on the road and
Ewe came back to the Manassas area and had a meeting about
%what we were goling to do. |

2% Did you decide what you were goihg to do?.
| A Yes, sir. |
| | A} What was that decision?

A We decided to attémpt surveillance on the
house'that night to detérmine if the manufacturing of PCP
was taking place and my job was to make the affidavit for
the search warrant. |

Q Did yoﬁ receive certain information from
individuals that enabled you tp obtain the search wérrant?

A | Yes, sir. Throughout the night of
ﬂﬁeptember 15th and into the morning of the 16th Trooper
bray, Special Aront Miller and other members of the

surveillance team gave me information of which I put on

the affidavis.

Q What method did Trooper Gray use to convey
b e e 214__.. S
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17

18

1

| {that night. Is that correct?

v

120

information to you?

A A walkie~talkie or radio.

Q Vau were in contact with him throughout

A " Yes, sir. : ' _ | i
- Q Did there come a time when you went to

obtain a search warrant?

A .Yes, sir. I d4did.
Q Approximately what time was that?
A The search warrant was signéd on the morning

of September 16th, I believe it was 9:10 a.m.
Q During that time did you know the whereabouts

of Officér Gray and Officer Fry?

A Yes, sir. I did.
Q Where was that?
A They were in the woods somewhere behind the

house at 2&00 Loudoun Drive.
Q At what time did they start their surveillance

to  your knowledge?

A Somawhare around 10:30 p.m. the night of the
15th.
0. ware you in contact with them from 10:30 till

the time you obtained the search warrant? %

ﬁZifS
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1.2 A Yes, sir. I was.

Léﬁ e Upon obtaining the search warrant what did

A I obtained a search warrant and went back

to the area and talked to Sergeant Martin, who was cur

(¥

:
6§!Sup¢rvisor at the scene, and I came baék to Manassas, went
Tzétb Wycliffe Court attempting to locate the green Dodge van.
SJéAndwe were trying to get people together for the raid or

9 éto‘Serve the seérch warrant at the house. That afternoon,
10 giﬁ would have been Saturday the 16th, about 5 o'clock I

11 2headed back to the 2400 Loudoun Drive with a search warrant’
;2 to e?ecute.

13| : Q | Did you, in fact, execute it immediately or

14| | what, if anything, did you do?

15 A No, sir. When I came to the intersection of
16| |Route 15 and Route 234 in Prince William County I

17| |observed the'Defendént, Mr. Rhodes,drivihg a yellow

18 Musténg and he was southbound on Route 15 at that time.

19 ' Q Where was he with relation to the Loudoun
20! Drive address you mentioned?

A I'm trying to remember right now. If it
rins ﬁorth_and south, he would have, I believe, ha2an south®

231 |of the 2400 Loudoun Drive, aporoximately two and a half

e 16
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miies.
; !

Was he going towards the Loudoun Drive

;adéress or away from 1it?
1

! A - Away from 1it.
% i Q Who was with him, if anyone?
; 1 A There was a young man and a young lady. I

idetérmined who they were later.

1

Q ; Have you since learhed their identity?
’ A Yes, sir.
: Q Who were they?
; A, -The young lady was Mary Jane McDaniels and
the &oung ménlwas'Geno Tirado.
i Q Upon observing the Defendant what did yoﬁ do?
z A At the time I observed him he was under

survéillande by Investigator Fish and other members of

the éurveillance team. And I Joined in the surveillance.

1

rQ

* Did you receive certain information or had

you received certain information concerning his activities

prior' to that time?
I

A Yes, sir. I spoke to Trooner

|
t

radio and Trooper Gray advised me --

! MR. LYNCH: Your Honor, he asked the cuestion

t
and now he 1s volunteering. I object. He said: Did you

|
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19

6

. receive information? And the answer is yes and he went

‘éon to say what the information was, which Mr. Ebert hadn't

:asked yet.

!

'
P
I
'

THE COURT: 1I'll sustain the objection.
BY MR. EBERT:

Q Based on that information what, if anything,

' did you do?

A I stopped Mr. Rhodés at Orndoff's Truck
Stop in Haymarket, Virginia.

MR. LYNCH: Excuse me.

Your Honor, we hight as well approach the
Bencn at this time, if we may. |

| THE COURT: All right, sir;

(The following was had at the Bench, and
was 6utside the heariﬁg of the Jury.)

MR. LYNCH: Your Honor, we are leading right
up into the area I made a motion at.the beginning of the
trial on, the Motion.in Limine. Now we are going to get
inta the search of the car and find the bag of the PCP,
PLP dipped cigarattes back in the car, He's been tried
for that and acaultted. |

THZ 20URT: T knsw, Thaee 15 a continulily

O " (ORG.S SRENINE N

of evidence and I think it does have probative value.

e e - 8 L S
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8

‘MR. LYNCH: It certainly has oprobative

'value but prejudicial.

THE COURT: T think the Commonwealth has the

.érighk to show -- YWe are not talking about something

i - .
. iremoved, a week later or hours later. We are talking

i?about something in time.

MR. LYNCH: There 1s very crucially missing

here, Your Honor -- the Trooper obviously, if you rule the

| ‘way you indicate YOu are, the package 1n the back seat

will be testified to by.Trooper Dyer. But Trooper Gray, if
he's called back in -- he was never asked when he was* on
the witness Stand whether'or'not he saw Rhodes. get any
white object out of the car. Trooper Gray canhot testify
to that, that hé»saw Rhodes get the white object out of_

the car.

' MR. EBERT: He already testified to 1it.
MR. LYNCH: He didn't say he got it out of
the cér.
| THE COURT: No.
? I'm going to have to deny your motion.
% MR. LYNCH: Please note my =xcertion on that
THE COURT: Yes, sir.
e e e R4
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' of the Jury.)

Q
Orndoff's?

! A

! .
9

A

.
A

Q
to that time?

A

P

ithe substance

!odor which you

(The followinm resumed within the hearing

BY MR. EBFERT:

What caused you to stop the Defendant at

Information I received from Trooner Gray

ihe-was taking evidence away at that time.

Did you, in fact, stop him at Orndoff's?

Yes, sir. ' I did.

What occurred at that point?

At that point I approached the vehicle from

Were you familiar with that chémical orior
It smelled to me to be PCP, which I'd smelled

lHow manv othar occasions had you smellad that

" known as PCP?

20

subsz2quently identt

)

fed

nT

vehicle I detected an odor, chemical odor.

~ - -~
coan2iTen

125

Wik

| . .
%that Mr. Rhodes had taken an item away from the residence

%that I was going to with the search warrant that I felt

the front of the vehicle; other officers approached from

the back and sides. Approximately five feet away from the

13Y
S )

AUDREY J. RUDIGER-REPORTING SERVICE

CERTIFIED Vi

HILATIAL REPOC RIS

3ty TrHAN

TR AREA

AR R BN

1S ROAQ
VKGN A

R




] [&7]

¢
o

ol
|

;%detected that odor?

.
i
|

was a plastic bag with cigarettes dipped in 1iquid which

R
H

Prior to that time I had been to two PCP

labdfatories and I had ourchased PCP on the street several

Had you had special training in narcotics

investigation concerning that substance and others?
How far away were you from the car when you

About five feet from the front of the vehicle.

Upon aporoaching the vehicle what occurred

I ordered everyoné out of the vehicle and I
looked in the vehicle and I saw on the hump between the

bucket seats -- this was a Mustang with bucket seats -- theré

appeared to be wet.
Did you smell that bag or the contents of

that bag?

Could you detect whezre the odor was coming

from you just mentinn=4?
Tha ba: ssemed to he the origin of th2 odor.

Did you take possession of that?

221
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6 |

. itook it to the Consolidated Lab in Merrifield and turned 1t

;turned it over to him was it in your sole and exclusive

%ﬁossession?
| A Yes, sir. It was.
i Q Did you receive that substance back from
éDr. Hepner?

A Yes, sir. I did.

Q Do you know where the substance is at this
time?

A That substance was destroyed.

Q Why was 1t destroyed? |

A The order‘of the Circuit Court of Prince
William County. | |

MR. EBERT: That is ail I_have of this witness.

A Yes, sir. I did.
Q What, if anything, did you do with 1t?

A I sealed the bag intn a brown envelope and

| .over to Dr. Hepner.

Q From the time you received it to the time you .

A}

THE COURT: You may auestion.

CROSS EXAMINATION
BY MR. LYNCH:

Q Trooper Dyer, I believe you said your

- 222
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information was Trooper Gray started his surveillancz on

2/ the 15th of September at about 10:30 at night?

3§. A The surveillance at 2400 Loudoun Drive, yes,

Q v'The offense, you uvere the charging offlcer,

6§§were you not? You brought the warrant for Mr. Rhodes?

! -
7! A Yes, sir. I did.

8 _ Q And you brought warrants, both for possession

9| iof whatever the item was that Mr. Ebert just referred to in

10| {the car --

11 MR. EBERT: Your Honor, may I approach the

.12 iBench on that?

13 ‘  THE COURT: You may.

14 ‘ (The following was had at the Bench, and

15| |was outside the hearing of the Jury.)

~

16 MR. EBERT: Your Honor, I would assume he

17| |wants to get into the fact of the possession charge that

18| |was subsequently dismissed. I don't think it's relevant 0

19} 1in this matter. His testimony, we rise and fall on what

20| 'he says hera2 today, not what the outcome might have ©Te2n

21| jon some connected charse.

i ¥ N . -
I ‘ MR, TLYN7H: Mpr., Thert wants hils caks anu

| .
23| |wants to eat it too. He wants to get in the evidence and

| . .
! ‘ - e
I S o Q3. - _
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1.§he doesn't want the Jury to f£ind out what happened about

Lo

-t

U 224_ U

do with this particular case.

the disposition of 1t.

MR. EBERT: T don't think it's relevant. It '
could have been dismissed for any number of reasons.

THE COURT: Cbjectlon sustained.

MR. LYNCH: Please note ny objéction oﬁ that,
Youf Honor.

Your Honor, while we are up here can we
proffer at the Bench 1f I were pernmitted to ésk Trooper.x' {
Dyer -- and I think I have to do this'for the record -- 1f
I asked Trooper Dyer what happened to the charges brought-
égainst Mr. Rhodes oﬁ'ﬁhe possession charge tﬁat they
wouid have béeﬁ dismissed, his answer would be thét they
were dismissed by the Jury, he was acquitted by the Jury.

MR. EBERT: He might not even know that.

THE COURT: He might nqt'even know that.

I don't know whether he knows that or not.

T think it's clearly a matter of record.the

charges were dismissed but I don't think it has anything to

-
N &

MR. LYNCH: Your Honor, maybe there 1is

-

something even Mr. Eibert se=es that T don't see but 1t

seems to me Mr. Ebert can slide in this evidence by way of
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7

tnhe testimony about the bag being in the bhack seat of the

car and Trooper Dyer walks away.

. THE COURT: VYou are the one who ralses the

% . ' MR. LYNCH: I have to because you permitted
éhim to get into 1t in the first place.

THE COURT: Thaﬁ is not even an issue,
whether he was charsged with it or not. The fact of it is
he was. He 1s presenting the evidence and I think it is.
fair. He 1s charged with manufacturing.

MR. LYNCH: Can I put Just one more thing
into the record, Your Honor? 1In the previous trial you
ruled that any evidence about the manufacturing wogld be .
prej@dicial - |

}

: THE COURT: I agree.
o MR. LYNCH: -~ to the possession charge. "And
now 1t seems you're reversing your ruling.

THE COURT: No. I'm not. I don't think

lthere's any incongruitv in it at all. We're talking about
1 | .
manufacturing. Th: sther charge was possessicn. [ think

“here is a basic difterence, absolutely a basic Ziflarence.
MR. LYNTH: Might I note my obieazion,

THE COURT: Yes, sir.
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A No, sir.
Q Are there other smells that smell similar?
A Nothing that I've ever smelled before smells
like PCP.
Q. Did &ou ever smell a disinfectént?
A Oh; yés.
| MR.

- THE

MR.

THE

MR.

THE

LYNCH: That 1s all I have.

COURT: Do you have.further questions?
EBERT: Nﬁ.

COURT: May this witness be excused?
EBERT: I would like to keep»him on call.

COURT: You are to stand by, Trooper, if

you will please, subject to being recalled.

Whereupon,

(Witness stood aside.)

KARL E. HEPNER, JR.

was called as a witness by and on behalf of the

Commonwealth, having been first duly sworn by the Clerk

of the Court, was

examlined and testiflied as follows:

DIRECT ENAMINATION

3Y MR. EBERT:

G, State your fuli: name and wive your place cof

emplolyment.

Lo

226
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16
17

18

1

'

I
i

1
i
|

!

A

Dr. Karl E. Hepner, Jr. FEmployed oy the

. | Commonwealth of Virginia at the Northern Virginia

Forensle Laboratory.

Q
A

Q

A

exhibits for evidentiary value.

a

education and qualifications in your field of employment?

A

Q

gentlemen of the Jury what that is.

qualifications as an expert in the fileld of drug analysis.

Q
Doctor?

A

In what capacity are you employed?
I'm the Chief Drug Chemist.
As such what do your duties include?

My duties include supervising the operation

i%of the drug laboratory at the Northern Virginia facllity;

'EI receive evidence involving criminal investigations
L - ' :
ol

rconcerning drugs, suspected drug compounds; analyze those

Have you received special training,

Yes, sir.

. /
Would you for the record tell the ladies and

MR. LYNCH: Your Honor, I stipulate to his

THE COURT: All right. :
BY R. EBERT:

ligw lone have ycu been emploved as an expert,

As an expert in drug analysis, approximately

227
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isix and a half years,
5; Q And you have qualified as an expert in a

. Court of record prior to this date manyvtimes?

A Yes, sir. I have.

;g Q I assume you were so employed on or about the

16th day of September, 197§
g A Yes, sir.

' - Q On that date did you have .occasion to come
!to Prince William County?

A Yes, sir,

| : : _ :
é Q What was your purpose for coming to Prince
I ' _

William_County?

A I received a teiephone call at home after
work hours and I Was requested to meet an officer at the
Holiday Inn in Manassas ahd}he would lead me to the site

of a Suspected drug laboratory.

Q | Did you, in fact, meet such an officer?
A Yes, sir. I aiq.
Q’ Who was that, if yoy recall?
j . A. I do not reca!:.
5 G Where 414 you ro?
j A, A7aln, 1t was 7ettine dark; I was untamiliaae i

P

-
9V]
=
3
,_J
<
j¢/]
{7}
(9]
[
'—J
Q,
(1]
Q.

%ith the area. I followed the officer tn 2

AUDREY J. RULIS L, nerwrRTING SERVICE
CERUIFL L JEPianm Re PORTEFR 3
It o aareg BRIV HOAD
Fawet avr aeina RIS ETY)




-?area. I beiieve it was off Route 15 but I'm nc. 3ure.

FaS: AL LRGN U0

25 MR. LYNCH: 1I'll stipulate he went to 2400 %
n:;Loudoun Drive. E
*é THE COURT: All right. i
5% BY ¥R. EBERT: é
62 Q Doctor, I show you what has been marked for é
T§%identification purposes as Exhibit Number 10 and ask you %
Réiif you had occasion to receive the items enumerated on’ -i
giithere, when you received them and from whom you received

10 %them? |

11 i - A Yes, sir. I received these items on

121 I september 16, 1978 and they were received from -- they

13] | were released to me by Trooper Gray.

14 - Q Is that avcopy of your official analysis

15 concerning those items?

16 A Yes, sir.

17 Q After réceiving them from Troover Gray when

18 did you conduct an analysis on these sﬁbstances?

1 ! A Mary T refer to my ngtes?

20 " Q Yas.

21 A Thz chemlcal analyses were berun on 11/:15/73.

== ; Q That was November 1%, 10732

2 | - ‘

! ! ‘A. B Ve ,— sir 223_ B



1
'%placed'in a steel evidence cabinet, which I had the only

!

!
T

8
i
1
{
|

9

10

|
!
by
|
|

140

AN From the time you received them until the
" time you conducted your analysis on them, were they in

your sole and exclusive possession?

A - If I may explain, the smaller items were

Lo key. There were a rumber of very large items, freezerT

chests; cooler chests, jufis, five gallon cans, that were

too large to fit in the cabinet. These were sealed with

:
!
!

| { evidence tape and put in a storage room at the 1aboratory.

|
|

\As such they werevunder control of the laboratory.
\ . Q Anyone other than yourself and employees
Hof the‘laboéatory have access tovthat area?

A Yes. To that are2, just employees of the
laboratory.

Q That is what I say. Anyone other than
yourselfl and empioyees have access?

- A - No, sir.

Q pid you also have occagion to receive from
Troopé? Dyer a baé cantaining certain cigarettes?
|
ET?GOO%F Niver.
o Let me show ¥ou a certiificate of analys3is

t
land ask you if you had occasion to receive item AZ as set

230 e
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§

10
11
12

13

14|

| 15
16
17
18

19

forth in that exhibilt?

A ' Yes, sir.
i Q When did you receive that from him?

A The specimens here were received from
Troéper Dyer on 9/20/78. | |
Q And.whaﬁ did you do with that item after you
recéived it? | |
i A These 1tems were placed in my personal safe

1

until such time as they were removed for examination.

Q From the time you removed them till the time:

you examined them were they in your sole and exclusive

possession?
A Yes, sir.
Q What d4id your examination of the item which

you received'from Trooper Dyer reveal?

A That would be the cigarettes?
| Q Yes.
S Item A2 consisting of a plastic bag containing

twelve cigarettes, the cigarettes were found to have been

treated with pnencyclidine.

Q That 1s a2 controlled substance?
A Yes, sir.
_% Q With regard to the other 1ltems, what did your
' 231
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1;!analysis of the items reveal?

16
i?
18
19

20

|

v
i
'

MR. LYNCH: Your'Honor, which group are you

- ireferring to? From Dyer or Gray?

THE COURT: Gray, I believe.

BY MR. EBERT:

| - Q Exhibit 10.

A Would you re-state the question please.
Q 'Tell us what your analysis of the items

which are set forth of the fifty-three items there, tell

us what your analysis revealed with regard to those items.
A Briefly, a number of chemical compounds

were found in the items which wefe submitted. Several

of the items contained 1-piperidinOcyciohexanecarbobitriie,

also called PCC, which 1is aﬁ Intermedliary in the o

.manufaéturing of;phencyclidine. Specimens were found to

contaln sodium cjanide,lanother~reagent used in the .

manufacture of phencyclidine. Speicmens were found to

contain sodium metabisulfite; again a reagent used in the

manufacture of phencyclidine. Piperidine, a reagent used

in the manufacture of phencvelidine. Cyclohexanone,

lanother chemical reagent used in the manufacture of

‘phencyclidine. Magnesium metal, again another reagent for
g ‘

|the same substance, prepara.ion of the same substance.

!
L
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Water, which 1is used in the pbreparation of ohnWCJcl*d*n°
And a number of specimens were found to contain ether
traces or 2a quantity of phencyclidine; PCP.

Q Do you have 3 copy of your official
analysis by letter that you performed that you prepared
yourself’ Is that contained in Exhibit 102

A Yes, sir. The report of anal;sis is what I
was feading from. | |

! And there Qas still another page,
- Q. Go ahead and enumerate some of the items
you identified there.

f A Items were found to contain sodium hydroxide,
also called lye, which is uSed in the synthesis of
phencyclidine. Petroleum distilate, in‘this case,

Coleman fuel, which is used 1in the'synthesis of
'ph encyclidine. Ethyl ethef, hydrochloric acid,

bromobenzene, which are all used in the synthesis of

phencydlidine.

There were Several items which respondad
negatively for controlled siutstances; seversl specimens
contained insufficient material for analysis; several
specimeﬁs which contained nn residue for analysis and

5everal specimens which wers not analyzed.

233
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1) | MR. EBERT: Your Honor, I'd offer the cony

2| 1of his report into evidence.
3 | MR. LYNCH: I think the testimony of the i

4 iwitness himself, he's already testified to it.

5 THE COURT: I think this is an exhibit which

6; { Investigator Gfay had marked, isn't that the one?

7 ‘ MR. EBERT: Yes.

8 o MR. LYNCH: I thought he was télking about
9 hisianalysis.

10 ‘ MR. EBERT: Exhibiﬁ 10. His analysis is
11] |attached thereto.

-1zl |- 1 ~ MR. LYNCH: This is the one Trooper Gray

13! | marked off?

14 MR. EBERT: Yes.
15 MR. LYNCH: I have no objection to that.
16 THE COURT: Be allowed to come in as Number

17} 110 for the Commonwealth.

(The Certificate of
Analysis heretofore
marked for identification

as Commonwealthn's

Exhibit No. 19, was

received in evidence.)

234
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1 BY MR. EBERT:

2!‘ Q Specifically, Doctor, did you have occasion

415 . A Item seventeen was analyzed and found to

91 'contain piperidine.

65% q What is piperidine?
7 % ! A Piperidine 1s.a chemical reagent used in the
8 ésysnthesis of PCP.
| : Q How about item twenty-seven?
10 ! o A Itém twenty-seven was found to contain
{ . .
11 émagnesium metal.
12 _ : Q What is that used for?
13 A Magneslium metal is usedrin a portion of the

14} lreaction to produce phencyclidine.
15 Q Item twenty-three?

16 A Item twenty-three was found to contain

17} iphencyclidine.

18 | QV Doctor, would you briefly describe the

19| .process that is used and how these various materials are
20| used in order “o form the compound or drug PCP?

21 COA Yes, sir.

o

22 i Q The manufacture oF PCP is essentially a two-

'
)

23| |part orocess. In the first ovart the intermediate PCC must

3.5to determine what, if anythine, was found on item seventeen?

i
1
1

e }__-_____.__A G e 235 e _ J—
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| ‘
and the ethyl ether, anhydrous ethyl ether.

be produced.

beakers, buckets, jugs, jars. It doesn't really matter.

i i In one contalner 1s placed pineridine, salt of cyanide.or

potassium cyanide and water; in the second bucket 1s
placed c¢yclohexanone, sodium metabisulfite and water.
When all of the substances are dissolved the contents of
the two buckets are mixed, ei;her by pouring it into
a third vessel or if the contéiners are large enough,
simply pourihg one into the other. |
After a period of time crystals will begip
to separate. These crystalé are PCC. The crystals are‘
separated.from the reaction mixture'by skimming them off.
Various methods have been used, from vegetable spoons to
coffee fillters. At ény rate, the crystals are physically
removed from the reaction mixture. They are.placed aslide
and aried. Various methods have been used for this, from

air drying to putting them in an oven.

The one critical feature is everything must

be kept dry.

The second nar: of the synthesis involved 1s
what 4s called a gregnard reagent. This chemical reagent

is made by mixing the bromobenzene and marnesium metal

- 236

To produce PCC merely requires two containers,

After a perilod

|
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of time a reaction will begin and the compound phenyl-
f?magnesiumbromide will be produced. This is the gregnard
' reagent.

The dried PCC crystals are dissolved in
most.instances Coleman fuel because of 1ts availability;
';:That solution is then poured into the gregnard reagent.
gIt 1s an amlost instantaneous reaction that begins the
i formation of phencyclidine, PCP.

At this point the re;ction is allowed to
progress for several hours. It can be heated to dry the
reaction more to completion.

There are many recipes, if you will,:that
are used.

Apparently in this case npt a great deal of
clean-up was done to ﬁhe product. One of the items here
was found to coﬁtain white residue, a ﬁwq-layer liquid
system consisting of an organic solvent and water solution.
So,.ﬁhe organic solution was found to contailn PCP.

| At this point the organic layer could be
:poured off and nure ?éP_recovered.
o What tyne of a drues or how do you
,charapterize the drus PCP?

A pPCcP 2
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Q Yes.

| ! A - PCP was originally produced by Parke-Davis
%as an anesthetic and in the 1950's they were doinz clinical
trihls with it and found it_was an excellent anesthetic
for surgery. But with humans it had a side effect. The
;side effects would be different with different people,
depending on their psychology. A-violeﬁt person would
becqme more violent under fhe influence of PCP.
' In this stage, PCP being an excellent
anesthetlic, the person could go one hundred per cent
because theyvliterally would feel no pain.

Another side effect was a complete -- from
clinical studies the reports indicate that subjects
had a complete removal of thelr psyche from their body;

they felt completely divorced from their physical body.

You really can'f call it a deprggsant._ The

|mode of action.}§_§§illwbeing studied and I have not read

any'repArts on exactly what the pharmacology of the
compound is.

A Have you ever heard it characterized.as a
halluéinogenic?

A I have heard that.

Q What method 1s PCP normally ingested?
e R8s
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A Right now smoking is in vogue. It can be

taken in any number of ways. It can be eaten, injected

¢ . or smoked.

| Q From your experience, how is the substance
smpked; if it is, in fact, a liquid?

A Generally it is placed on plant material;
parsley seems to be the trademark for PCP. It has been on

i occasion found on marijuana but not often, very

infrequently.

Q What percentage of the parsley or_the
substance which is smoked actually“COntains the drug itself?

A‘ | That is a widely‘varied factor because of
the‘expertise of the manufacturer. A rough average that
we at the laboratory some years found and the Drug
Enforcement Administration a150~repofted was approximately
four;per cent PCP on plant material.

Q So, four per cent of this substance would

be or four per cent of an ounce would be how much in weight?

Roughly.
|
%
i A Approximately ons gram.
Q And how many grams are there Iin an ounce?
A 28.35
Q. Now, from the substance you examined do you

239
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have an opinion as to the amount of PCP that could be
| -

| broduced by the items which were in your possession and
| , ‘

' examined by you?

MR. LYNCH: Your Honor, I have the utmost

.reépect for Dr. Hepner's expertise bﬁt he would have to -;
iit would be a guess because of certain unknown elements.
MR. EBERT: 'He can ask him that if he wants
to hﬁestion him.
MR. LYNCH: I don't think he can take a
flying guess on sohething. |
THE COURT: Rephrase the question, Mr. Ebert.
BY MR. EBERT: - .

Q. ' Let me ask you this, Doctor:' Have you made
an aftémpt to determine the amount of PCP that could be
prodgced by the substances ﬁhiéh you examined?

A Yés, sir.

Q And in your expert oﬁinion how much PCP could
5e pfoduced from the items which you saw?

A Usiﬁg the chemical reagent, which was. found
in ;east quantity, which, of course, would be the maximum
amount that could be producea on the scene, would yileld

approximately six hundred grams of »CP,

Q And six nundred grams would be used to treat
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ésix hundred ounces. Is that correct? Or more than that,
|

{ I guess.

| A If my calculations are correct that would

| treat approximately fifteen kilograms of plant material.

Q Fifteen kilogfams?
A . Yes.
;i Q How much welght 1s there 1n ounces or

gpounds in a kilogram?
A 2.2 pounds pér kilogram. So, 1t would be
on the order of thirty pounds. |
MR. EBERT: That is all I have.
THE COURT: You may cross examine.
CROSS EXAMINATION.
BY MR. LYNCH:
Q stt two questioné, Doctor, basicaily'two
questions. | |
Does PCP have some rare, unique odor which
you could classify it as'uniqué?

A That 1s a very rood question. To me having

| bean exposed tc hundraeds and hundreds of chemical

3 S

compounds I would have to say no. I would classify 1t as

]
t
|
lhaving a medicinal cdor. But I could not sav 1t is

unigue to phencyclidine or phencvclidine alone.

151
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| Q Would you comﬁare 1t to a disinfectant, the
%smell similar to a disinfectant?

! A Yes, sir. I would say that 1is a true
;statement.

Q 'i belleve you did say when Mr. Ebert asked
%yoi to describe PCP, I.believe you.said you really can't

call 1&;§,deoressant3 _
i A I believe I went on to state because of the )
action isn't fully understood. It does act on the mid-brain
but exactly how I'm not sure. |
Q But did I undérstand you to say you really
can't call it a depressant? |
A I would not.
MR. LYNCH: Thank you.
THE COURT: May this witness be excused?
MR. LYNCH: As far aerfm concerned.
MR. EBERT: Yes.
'But one question.

REDIRECT EXAMIMATION

37 MR. EBERT:

Q Doctor, you say you don't feel 1t has a !
unlque odor. But as a chemist vou are exposed to manv,

many odors, are you not?
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A Yes, sir.
; _ Q Is the average police officer exposed to --
MR. LYNCH: Excuse me, Your Honor. This is
éstill hlis witness and he 1s leading his own witness.
| THE COURT: You are leading, Mr. Ebert. You
E?éertainly are. RestateAyour question.
o BY MR. EBERT:
o Q Do you know from your experience whether or
%not you experience morelodors than the average person?
i | - MR. LYNCH: Your Honor, I object to that
questilon. |
: THE COURT: As a cheﬁist he probably smells
moré odors than host people.
Any further questions?
MR. EBERT: No, sir.
THE COURTﬁ, You are excuséd. Thank you very
much.
(Witness excused.s
MR.'EBERT: That 1s the Commonwealth's
ievidénce, Your Honor, o
E _ THE COURT: Ve will take a short recess,
%ladies and gentlemen; and zivé vou a chance to stretch
your .1egs a 1ittle bit. 'v2—43
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't yvou he attempted to find a kev.

1idn't use a crow bar. He didn't soring it. ‘la didn't

nave to do that like the officer did.
Of course, -h:

Defendant was not present at the scene at that time in

order to open it. But nonetheless, you 'héve hearc the

‘evidence as to when he did open it, what came out of the

trunk and you have seen some of the pictures involving

what was found. There are many pictures that are in |

evideqce; you haven't seen those. But if you spent all

youf time looking at piétures I thought perhaps you'd

ﬁiss some of the testimony, thch I think is very important.
Thereafter, you recall, the man Justice

saidiin a volce loud enough that it could be ovefheard

by the officers, Be careful, Bear. That at that time a

substance was seen in the hands of the Defendant, that this

1nformat10n was relayed on out to'Troopér.Dyer and the

others and initially -~ eventually he was arrested at

Orndoff's Restaurant some two and a half miles away, as I

19

recall the testimony, based on that informatior and a

N

Package of cigarettes which 2pne2arad to be frashiv
dipped 1n a subst@nce known as PCP was found in the back

$e§£qu the consale_»f the car in whitnrh_ha and two Hthar

Fndividuals were riding.
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analyzed by Dr. Hepner and he poSitivély identi

(4

fied thosgﬂ

3§inimarette§ to have been treated with that substance.

4:'¥oﬁ, Dr. Heprer told you in great detail as to what his

:a:alysis revealed. You have a copy of his analysis and .

-t

6; I am nbt goling £o try to bore you wifh repeating all of it.
x;éBut I would submit to you when you go to the Jury Room,‘
8. look at all of those items. He described to you the

9 Zprocess by which this substance is made, how it 1is

10} relatively simple from a chemical compound point of §iew.
11| 'to make. These items are mixed together. There are

12 %certain stages of production. |

13  } }, The officer testified the actual_production
14| iitself or.the actual mixing doesn't take any more than

13 forty;five minutes. It can be done in a short period of
16 (time. But theré'is a cooking stage that immediately these
17| [crystals begin to form and they can continue to form and

18| no one has to be present at that time.

[ There 1s a great qguantity of all types of
: .

W) chamicals and I would ask you to us2 yvour comman sense.

211 iWho in their cars or on their lot would have, shall we

i

23 Who would have these other chemicals?

22| isay, coolers fulf of Coleman o0il? Who would have piperidine?

| 5 ‘
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.+ 4 reasonable assumption or belier.

As the Court has told you; use your common

:;sensé. We have the'evidence which connec*ts this man to the
J‘:g';'-.':'.a.m‘lf‘a.ct:ur'e. In fact, he was purchasing-and in the
5!§presénce --1irf not actually burchasing the buckets he
“gfwas certainly aiding and abetting, sharing a community of

by »
75§criminal intent. That is the reason forvthe instruction
8Eg’:concez'}'ning‘principals in the first_and sécond degree.

9!; It doesn'ﬁ really matter if he was the man
10 | who actually did the stirring, as long as everybody is ..
11 involvéd in participgtingJ They are equally guilty uﬂﬁer
the law. |

13 So, I would submit to you ladies and
14 gentlemen from that'evidence, briefly,the evidence of the
15 1nitial.purchase, the evidence of goling to the scéne,
16 the evidence of belng the one who, and the only one the
17 evidence indicates, who opened the trunk where these items
18| | were found, where the smells were emanating, being the
19 person who was told to be careful,. beins the person who
20| | nad th?Aitem in his hand_when he ;efg 2 the nerscn who
21 eventuall& was.érrested with ceryéin items containing this
221 | substance on his rarson lead to only oné_reasonablg,a?t I
=3 stress the worg reascnabls, conclusion.

1. —— » 246‘ —_

AUDREY J. RUDIGEF NG SERviCE

CERTIFICD VERSATIM REPORTE v
- 38059 (. HAIN HRIDGE ROAD
FAIRE X VIRGINIA 2203()

591 3130




VIRGINIA:

- - - - - =X

COMMONYEALTH CF VIRGINIA,

_vs—
: : . 8”95:
JOHN RHODES," : 8819.
Defendanf. ' :
------------- X -

hearing before THE HONORABLE PERCY THORNTON, JR., Judge,
in and for the Circuit Court of Prince William County,
Virginia, at 11:17 o'clock a.nm.

APPEARANCES:

IN THE CIRCUIT COURT OF PRINCE.WILLIAM couNTv

:Criminal Docket Nos. 8233,

Circuilt Courtroom No. 2 _
Prince Yilliam County Courthouse.
Manassas, Virginia

Frilday, December 19, 1989

The above-entitled matter came on for |

On behalf of the Commonwealth:
EDWARD L. FOX, ESAQ.

On behalf of the Defendant:
J. ROMALD LYNCH, Ef9.

'LEO 7. SCOALTARO, Faq r.
) o awauit Jourt Clerk's Office
Fri /illiam Cgunty, Va,

g/
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" areunon, the Caurs Renorter was “irst

duly sworn »v the Clerk of the Court.)

THE COURT: Tor

Tt

he record we have the
cases of Cormonwealth of Virginia versus John Robert
Rhodes, criminal number 8425 and %819 and also another
case of 8283,

; In criminal number 8“95, it was heard before
this Court on the 36th day of July, 1980, a Jury trial,

in which he was found fFullty and the Jury determined a

penalty of twenty vears Inorisonment and a twenty-Ffive

thousand dollar fine.

Prior to 1mposﬁ£ion of sentence certain
Federal charges intervened and he hés been in the Federal
penal system since that time.
It comes on today for certain pre-~trial -- or
post trial motlons and also further matters.
) Do you want to argue this case first, Mr,
Lynch? .
| MR. LYNCIT:  Ves, sir.
THE COURT: VYou mav arsue, sir.
MR. LYNCH: Your Honor, to review what

transpired, I am sure the Court 1is most familfar with

248
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the sapga of John Rhodes. On the day 1n‘question, if

thF Court recalls the evldence from the precedinc trial

1

at&which he was acauitted, Troover Gray was on stake-out
} .
1 N .

!

at John Rhodes' mother's farm ready to commence a search
Iy .
]

wheén the search warrant arrived. He saw Mr. Rhodes pull

into the yard with three other neonle, Mr. Rhodes get
]

1
1

outiwith one c¢f the ‘peonle in the car, =o over to#ards

\‘
]
1 .
the) trunk of a car, oven the trunk and then he was seen

by irooper fray with a guote, a whlte object. Trooper
}

Graj -- Rhodes and the otheh‘people came back to the, car

and%he took off in this -- I think 1t was a Mustang.

Trooper Gray at that voint radioed down the road to
|

|
Trooper Dyer, who was comin® with the search warrant,

tell?ng him to be on the look out for Mr. Rhodes.

Trooper Dyer did find Mr. Rhodes, stopned
searched the car.and found a baggle with PCP dipped
clgarettes 1In the back seat.of-the cér. The car, I think
the evidence showed at that trial, was not Mr. Rhodes' car.

1
1

And at the trial »f the possession I made a Motion in Limine,

whichiyou sustaired, to eliminate any testimony or any

1

L
nroof labout the manufacturines charme.
k
! I should add that afcer Mr. Rhodes was
‘ .

i .
arrestied by Trooner Dyer thev then exezuted the search

249
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warrant at Mrs, Rhodes' farm and found all kinds of
buckets of lye and items used for the manufacturing.

| So, there were two charges, the manufacturing
charge and the posseésion charge down the road. |

Now, at the possession trial you excluded
any testimony about wﬁat was found at the farm. At.the
end of the trial the Jury saw fit to acquilt Mr. Rhodes
and then we commenced the trial of the maﬁufacturing.

At that opoint I moved to exelude any
testimony about what wa; found in the car down the road.
You overruled my métion at that time, Motion 1n>L1mine.

And as a matter of fact, when Troover Dyer came on to
testify you allowed that testigiony. I will get a 1ittle
bit more sovecific in Just a few minutes, ?our Honor.

Your Honor, first of all my motion consists --
my Motlon to Set Aside the Verdict consists of two tﬁings
regérding the admission of that testimony.at the
manufacturing trial. One is the Doctrine of -- You'll
have to .excuse mv Latin -- I think 1t's res 1inter alios acta
proof of other crimes are generally not admissible to
nrove thé crime in issue.

There are some eéxcentions to that, such as

to show motive, intent, plan, 3%3533, knowledre,
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continulty. However, before those exceptions are
cernitted to arise there must be a causal connection
between the other crime that 1s sought to be nut into
evidence and the crime for which he is being tried.

Yer Honor, I have a copy of the transcriot.
I trled to find portions in the transcript from the.
trial. But my best recollection -- and I proffer to the
Court -- is'that at the trial Trooper Gray, who was at
the stake-out, did nof say, 1 saw John Rhodes take PCP

dippeﬁ clgarettes out of the trunk and get in the car

| with them. He did not know what it was, never did know

what 1t was, except it wés a white object.

Then, as I say, %e radioed down the roagd
to'Tropper Dyer. The PCP cigarettes were in the car.

| And I submit resvectfully, Your Honor,

there was no establishment of a causal connection that,
in fact, was what Mr. Rhodes carried to the cér and what
was found in the car down the road; therefore, I would
say, Your Honor, the exception under which the
Commonwealth could proceed would not anply because of
the lac& of proof of causal connection.

The other Doctrine -- or the other nrong

of that argument about the admissibility of the
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possession of the dipoed clgarettes in the car is this.

Your Honor, there 1s the Doctrine of
Collateral Estonpnel which a;ises from Ash v Swinson made
applicable to the states through, I think it's, Benton
versus Maryland. Of course, in Ash v Swihson; it
consisted of.-— I think 1t was a robbery of thg members
of a card game and the Defendant was tried one after the
other. He was acquitted of robbing A and then they tried
him for rdbbing B, et cetera. And I believe that was
generally establishment of anplying the Doctrine of
Collateral Estopoel to criminal cases.

Thereafter, in the'Commonwealth of Vifginia
there was a case of Commonwealth versus Lee. I have a
copy of the case, Yoﬁr Honor. I don't have the cite in
my notes but I present the case to you. In Commonwealth
versus Leé the Defendant was charged with hit and run,
hit and run misdemeanor, and then he was lgter charged
I belieyé with manslaughter. At the trial of the
misdemeaﬁcr on the hit and run the trial Court, District
Court, foﬁnd the Defendant not guilty by.reason of the
fact he did not think 1t was sufficilent oroof to show

the Defendant was driving. Then the Commonwealth came

back and tried him on the manslaaﬁgifr and the same 1ssue
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arose. And Lee raised the guestion of collateral

| estoopel. The Supreme Court said the Doctrine of
I

‘ o
Collateral Estonpel doesn't- readily aooly to every case
' v

but 1é did in the case of Lee because one of the main
E . .

factsiin 1ssue was whether or not Lee was driving the
| .

car at elther time, hit and run misdemeanor or manslaughtér.

!
1 _
T‘ Your Honor, in our case 1t is not really
|

a fullkco}latéral es;oppel argumept because I say the
Commonﬁealfh could have proven their case or whether they
have o%tained a conviction I don't know but I say they
could ﬁave presented a case in the manufacturing charge
withouﬁ any evidence of the items that were found in the

car down the road. ‘ .
1

\
b So, at first blush you'd say collateral
estoppei'doesn't apply; hoﬁever, theACommonwealth did

elect té introduce that evidence of the ciparettes that
. -

were fodnd.in the car down the road and did introduce --

1 they mov%d to introduced it. You allowed 1it, Your Honor.

\
Once 1t came in I think it's, for lack of better

phraseol%gy, a partial.collateral estoppel because,[fh

I

fact, we%know - and I do want to make this part of the

|

record —% that he was acauitted. You were the presiding

1
Judge 1n ithe acquittal trial for the possession. You
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¥new it. The reason I am sayving this 1s because of the
case I wanﬁ to cite to you in just_a minute.. You knew
it. M™Mr. Ebert knew 1t. e all knew 1t.

- What I sought to elicit from Trooper Dyer,
what happe%%d ihvthat caSe, that he, in fact, was
acauitted ;;;the possession charge; you -would not allow
me to go 1ﬁto that. Your Honor, I saild 1t then and I'm
saying it noﬁ, thap first of all I respectfully sayAgo
the Court‘it was error to allow the testimony to come
in at all but it was compounded, Your Honor, and again
I say this respectfully, it was compounded when- you would
not permit me to get into the fact he was acquiffed,
because the Jury was left with®the impression or coul@
have been leff Qith the impression, well, 1f he possessed
it down the road that must have been the white object
he took out of the car.

Mr. Ebert had the best of everythling that
particulaf day. He oput the evidence in. He didn't show
what happened to it. And I wasn't allowed to show an
acquittal.

| Your Honor, I say as far as those facts are
concerﬂed, the Coﬁmonwealth re-litiqated In the

manufacturing'qase, re-litizgated the nossession down the
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road even though he had been acquitted of it.

Your Honor, there 1s a case of Smith versus

the United States -- the United States versus Smith,

repofted at 446 Fed.2nd at page 200. This was a case
decided by the Fourth Circuilt 1in 1971. Smith was

charged in the State Court in Vircinia with utterinz
some forged bank notes. Il2 was acqulitted in that case
because of the fact the bank teller couldn't identify
Smith as the one who actually uttered. So, therefore

he was acquitted on that ground. Subsequently ﬁhe
Federal Government indicted him for some Federal Statute
involvihg negotlable instrumentg or bank notes and'at the
trial Judge Hoffman was the trial Judge presiding. The
defense attorney sought to introduce‘the evidence -- Well,
excuse me. Let me back up. The Government sought to
bring 1in evidence of, I belleve, of what took place at
the bank, the uttering of the notes. Defense attorney
soursht to show that it, in fact, there was an acauittal
of that charge. The Fourth Circuit affirmed the case.

i

‘ But I think the language which they used
is indicative or infers it would be proper in certaln
circumstances. So, with that as a factual backrround

I would 1like to read what the Fourth Circuilt said. First

255
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of all, the Court Says, page 202, the Doctrine of

Collateral Estoppel 1s indeed annlicable 1in criminal

' They argued here, the United States Povernment and the

Commonwealth of Virginia aren't the same party.

In our case it 1s the ‘Same oarty, the

Comnonwealth versus Rhodes and Commonwealth versus
Rhodes. |

They go on to say, we have here two
sovereignties deriving power fron difPerent sources to

Y
show the fact the parties were not the sane.

At page 203, Your Honor, 1t says, Further,
in sustaining a3 conviction' it sayvs, Nor has the appelilant
informed either the triail Judge or this Court as to
the issue determined in a prior trial, ascerting boldly
that any evidence regarding the offense involved in the
State trial was inadmissible.

; Then at page 204 it says, The fact of an
acqﬁittal, :he Court said, The fact of an acouittal even
though 1in another «overeipn juriso;ction is a nelevant

factor_to'be“COnsidereduby the trial. Judgme 1in ruling on
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admissibility. An acduittal may introduce an element of
uncertainty as to the Defendant's.culpability andrmay
dtminish the convigcingn;ss of the evidence that another
érime was committed. The trial Judge, however, is not

bound to accent a judgement of acauittal in the Courts

of another sovereignty as conclusive, éspecially vhere

. 1n'this case, the Defendant's fallure to introduce the

transceript of the former trial rendered it impossible to
learn the actual basis that underlay the verdict. We find
no error in.the Court's ruling.

I am saying, Your Honor, I thihk the meat
as set out on page 204 1is 1n yr. Rhodes' favor, and I
repeat, . The fact of an acquittal, even though in
another foreign Jurisdiction is a relevant factor to be

considered by the trial Judge in ruling on admissibility.

the Defendant's culpability'and may diminish the
convincingness of ﬁhe evidence that another crime was
committed.

| Your Honor, I think with that laﬁguage there
is 1ﬁferentia1 languanre here, inferential authority by the
Fourth Circuit that should sustain !r. Rhodes' motion for

a new trial, in that he shonld have been allaowed to show

An écquittal may introduce an element of uncertainty as to

S 2 257
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1| { that there was an acquittal of the possession of those

- ——

[

PCP dioved cigarettes.

3 _ _ Next, Your Honor -- »
4 : THE COURT: As I recall there wasn't any g )
5| | question the evidence wasn't presented he was possessing ‘ ;3

6/ | them. They were simply in $he =2ar . at this manufacturing -

7/ | trial.
¥s MR. LYNCH: Your Honor, that was the same
9| | evidence presented -- that 1s the only evidence that came

3
30| | out at the possession trial too.

11 j THE COURT: I understand.

; ~ MR. LYNCH: Why would the Commonwealth even
introduce that then 1f it weren't to go forward to show
he was indirectly possessing.

THE COURT: It is one thing to be charged

6| with manﬁfacturing and something else to be charged with
possession..
MR. LYNCH: I absolutely agree, Your Honor.

That is why I say it was not relevant to show it was in

the cér'down the road. It has nothing to do with the
1]} manufacturing.
by 7 THE COURT: I have to agree with you. On

b3 || the trial of the possession the question of manufacturing
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didn't get to the plcture and I think that was oroper.

Bu% I don't think you can exclude that wheﬁ it comes to
thL manufacturing. In view of the totality of
ciLcumstances involved that within a relatively short
period of time after these observations were made in
re;ards to the manufacturing that he was in a car in

which there was PCP dinped cigarettes.

MR. LYNCH: That is_my point._

THE COURT: I.understand your point. I
understand your point. I'm not so sure 1t's so well
taken. |

MR. LVVCH  Itlwas allowed into evidence.
Jhy was 1t allowed in? Why did Mr. Ebert seek to
introduce 1t? To draw certain inferences to those twelve -

people sitting in that Jury Box. And you as the trial

Court let him do 1it.

THE COURT: Thaﬁ is right.

MR. LYNCH: Then, as I said, to compound it,
you then -- this is what I'm talking about as far as the
1ast case I cited -- you did not permit me to show the

facé of an acquittal of the possession of the PCP

Lo

THE COURT: You are using terms that I don't

think the question of possession ever came out. I don't
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believe the transcript will ever bear that out. It was
shown these were in an automobile in which he was
occupied.

-

MR. LYNCH: Yes, sir.

THE COURT: I don't think it said he was

{ actually in possession thereof.

MR. LYNCH: What was the relevancy of 1t?
THE COURT: The relevancy was they had seen
all of thils activity out at the farm and a short pverilod

of time thereafter they‘found the PCP dipped cigarettes

| in an automobile. That doesn't mean he was in possession.

MR. LYNCH: Then where is the causal

connection? Why do they introduce it 1if it's to Show

| facts --

THE COURT: It's another circumstance.
MR. LYNCH: VYes, sir.
THE COURT: The manufacturing.

MR. LYNCH: You're‘saying a circumstance.
But what kind of a circumstance? Where is the causal
connection between the fact the PCP dipped cirarettes
were 1n the back of a car that~wasn;t even his in the
manufacturing? My first ovoint, Qe are missing the

causal connection. That was my first argument. Ve

1 _‘ 260
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1/ |don't even have to get to collateral estoppel.

Your Honor, the basic rule in criminal law

i{s you can't introduce evidence of other crimes in the

§4 trial of an issue. That 1s the general rule, exceot to

L

T R AR TR AR T
-3

show, as I said, continuity, a plan or scheme.

(3}

[-2]

The Commonwealth introduced the evidence

of the PCP being in the back seat of that car but never

o

did connect 1t up and until they did so the evidence

éhould not have been admissible.

[7-]

THE COURT: The question of it, we had one

(=]

ST

poliée officer out at the farm who had seen the

[

pefendant leave and seen him take something; he couldn't

say what 1t was. »

MR. LYNCH: A white object.

e

THE COURT: A white object. And he says,

il
]

THs

He has left. And when they get down to Orndoff's, as I

T

e T TR
P -y

s B
SN

recall the evidence and I haven't reviewed all of it,

=

fhey stopped him and they found the PCP clgarettes 1n

the automobile.

TS
Ees iz

MR. LYNCH: That 1s true.

7.

N THE COURT: I don't remember how many

A |

E, neonle. It seems to me there were two or three people
#1|in the automobile.
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MR. LYMCH: 'There were four neople in the

automobile.

THE COURT:- Four peonle in the automobile.

Well, I think that makes sense to me as to
who was the possessor of 1t. Tt wasn't even his
automobile.

MR. LYNCH: Truye.

What I am saying 1is why was it relevant at

the manufacturing trial?

THE COURT: I let it into evidence, Mpr.

Lynch, and 1t wil}l staylin there. The record will speak

for itself.

MR. LYNCH: I'm‘“hot finished yet.

THE COURT: Go ahead.

MR. LYNCH: of course, there were sbme pre-

trial motions filed sometime ago, that wére argued before

Judge Sinclair. All I want to do —- I'm not going to

rehash them except I want to’preserve themvfor‘the record,
The question of the illegal search and seizure
at the farm, at Mrs. Rhodes! property. Judze Sinclair

riled asmainst me. I Just want to preserve the record for

aopeal.

THE COURT: A1l risght, sir.
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Department ol General Services
Division of Consolidated Laboratory Services

BUREAU OF FORENSIC SCIENCE

- CERTIFICATE OF ANALYSIS Northern Laboratory
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Tel. No. (703) 573-8636
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Your Case # | =

Victim({s):

Re: Drugs
FSLab #  73-¥-2096 -

" ExaminerX.E. Hepner,Jr.,Ph.D.

Suspect(s): RHODES, John

Evidence Su;bmitted By: 'TNoper Gray

(’—ﬂ-‘\fieu i.

Item 2,
Item 3,
Item 4.
Item 5,

Item 7.
Item 8.
Item 9,

L\ Item 10.

Item 1V.

Item 22,
Item 23.
Item 24,
tem 25.

. Date Received g_16.78

One brown bucket containing white crystals.

One plastic bag containing white crystals.

One plastic bag contafining white crystals.

One plastic bag containing white crystals.

Four plastic buckets, one (5A) containing white residue.
One bottle marked "Piperidine” (factory seal intact).
Two bottles marked "cyclohexanone® (factory seal {intact on 7A)
One measuring cup containing white crystals. _
Ona fiber container marked "Magnesium Metal Turnings”.
Omit _

One wooden spoon containing residue.

One plastic jug containing 1iquid.

One plastic dish containing residue.

Omit '

Omit .

One brown paper bag containing three Jars marked "LYE®.

. One brown paper bag containing a bottle marked "Piperidine” (factory seal intacit
. One plastic bag containing plant material. :
. One large glass jar containing 1iquid and white solid.

One glass jar containing white powder.

. Omit

Three metal cans marked "Coleman Fuel”.

One jar containing residue. '

Omit .y
One metal can marked “Ether, Absalute”. :3():3

N FUTURE LNHRESPONDENCE REFERENCE THIS MATTER PLEASE SEFER TO THE FS LAB # ABOVE Z"K:L\[ s /D
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//’<§~_Ttem 27.

<+ Item 28,

Item 35

Item 38.

7n.0.72093

“ne plastic bag containing two buckets (?6A and ), one empty "Caleman Fuel”

can [777), two plastic bags containing solid materfal (2601 and P2), and
ntscellancous trash,
Nne larqge glass bottle containing metal turnings and residue.
One cooler containing rags, metal turnings, a strainer, two jars marked "LYE",
a8 red bowl, box of plastic haqs, and miscellaneous debris.
Mme coaler containing efght plastic bags containing solid material.
Cne cooler containing tuo bottles marked "Cyclohexanane" (30R, factory seal
intact) and one plastic jar containing white powder.
One cooler containing two plastic bags containing white powder.
Three large metal cans (empty) marked "Ethyl Ether",
Me metal stratner containing residue.
One paper sleeve containing one percolator.
One cardboard box containing a beaker and two funnels.
One plastic bag containing two plastic Jugs marked "Muriatic Acid".
One plastic jar marked "LYE".
One brown paper bag contafning a glass jar, a plastic cup, two green plastic
11ds, two jar lids, and a metal cup containing rasidue.
One broun paper bag containing a bottle marked "Rromobenzene”.
g;: brown paper bag containing a Jar and two metal lids.
t
One brown paper bag containing a glass bou? containing residue.
OCne brown bucket containing residue. y
One brown bucket containing residue.

One yellow bucket containing resfdue.

One orange bucket containing residue. _

One plastic bag containing a brown bottle containing metal turnings, :
One green plastic bag containing two plastic bags containing white crystals.

One empty bottle marked "Bromobenzene”.

One bottle marked "Bromobenzene", containing traces of liquid.

One plastic bag containing two plastic bags containing residue.

‘One jar containing traces of yellow liquid.

One Ia;ga pail containing three bottles marked "Cyclohexanone™ (factory seals
intact). _

RESULTS OF EXAMINATION

The specimens in ftems 1, 2601, 2602, 38, and 46 were found to contain l-piperi-
dinocyclohexanecarbonitrile (PCC). Recefved 241.5 grams (item 1).

The specimens in items 2, 4, 29D, 29€, 29F, and 31 were found to contain sodina
cyanide. Received 40.3 pounds (18 3 k11ograns)

The specimens 1n ftems 3, 29A, 298, 29C, 29F, 29G, 30C, and 48 were found to
coatain sodium metabisulfita. Receaived 22.2 pounds (10.1 kilograms).

The specimens in {tems 6 and 17 were found to contain piperidine.
kilograms.

The specimens in ftems 7, 30A, 303 and 53 were found to contain cyclohexanone,
Received 6.3 kilograms.

The specimens in {tems 9, 27, 28, 29H, and 47 were found to contaia magnesium
metal. Recefved 1.4 kilograms.

The specimen {n {tem 12 was found to contain water.

The specimens in items 13, 19, 23, 26A, 26B, 2601, 42, 43, 44, and 52 were found
to contain phencyclidine (PCP). a Schedule IT substance. Racaived 30 grams (Item 19).

Received 1.7
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‘r“\‘,th1,_ns T itans 10, 27, and 7 yere found to contain soliun hyiroxide
flye'. Fecaived 4.9 pounds (2.7 kflegrans).,

The specimens in itea. 22 were fount to contain petro]eu« distillate (rfoleaan Fuel).
Peceived 2 aqallouns.

The specimen in item 25 was found to contain ethyl ether,

The specimens in 1tem 36 were found to contain hycrochloric actd (turfatic Acid).
Recefved 2 gallons. :

The specimens 1in items 39 and 50 were found to contain bromobenzene, Recefived
0.74 kilograms., '

The specimens in {tems 5, 8, 11, 20, 45, and 51 tested neqatively for controlled
substances and substances used in the manufacture of phencyclidine.

The specimen in item 33 tested neqatively for controlled substances.

The specimens in {tems 18, and 34 contained insufficient material for cooplete
chemical analysis.

The specimens in 1tems 26C, 32, 35, 40 and 49 contained no residue for analysis.
The specimens in 1tems 10, 14, 15, 21, 24, and 41 were not analyzed.

STATE OF VIRGINIA : ]
CITY/COUNTY OF 1 Fairfax 10 wit:
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otvugino, X F_ Yennee Jr, Ph_ D R S
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t,y the Division of Consolidated Loboratory Services of ommonweith ¢ ’ ? ‘/ / . / L /}
Analysis 1s true and correct - // ' /‘ L ¥ , / .« -7 )
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