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COHMONtVEALTH .J~ ~iIRGINIA 

vs. 

JOHN W~LLI.;;.M [\~IODES I IV 

I:'·JD~C"i£·I.ENT FOR A FE1:.0NY 
(N2~uiacture or Prod~ce 

a Controlled. Drug) 
#849'.j 

T¥E GRAND JURORS of the Commonwealth of Virginia, in and for 

the bo~y of the County of Prince William and now attending the 
I 

Circuit Court of said County this 4th day of June, 1979, upon ~! 

their 0aths present that on or about the 16th day of September, 
I 

1978, ~n the County aforesaid, one JOHN WILLIAI"1 RHODES, IV did 

unl~wf~lly and feloniously grow, cultivate, produce or manufacture 
I i .. 

a Sche4ule II substance, to-wit: Phencyclidine, and that he · .". 

did cultivate, produce or manufacture the Schedule II substance 

:; withou4 authority against the peace and dignity of the Commonwealtf 

il I 

i: 
in vio~ation of Section 18.2-248 of the 1950 Code of Virginia, as 

I• 
•' amended. 

I 
I 

A TRUE BILL 
Me'!' A 'ffttfE BILL 
(Strike out one) 

-
~~:.~ 

FOREMAN r 
i 
i 

WITNESSES summonsed by the Commonwealth, sworn 
I: : 
I and sen!t to testify before the Grand Jury: 
,, 

TROOPER! R. A. DYER 
I 

1 Presen.~F!d By: 
, /I /·- I 

'
!!,, /·' : I ( ) - • , . .' > 

:: ~/!;; /)' / < ~l ~-1·"· 
;: ~ //;ft't.. :·: C.•' _,,

1 .. ·l -~L 
P·AUL B. • EBERT 
Attorne~ for the Corn:1onweal th 
County ~f Prince William 

1 

! 



INSTRUCTION NO. I 

i THE COURT instructs the Jury that the Defendant is 

charged tith the crime of manufacturing Phencyclidine, which 
I 

is a Sch~dule II controlled substance. The Commonwealth must 

prove betond a reasonable doubt that the Defendant manufactured 
I 
I 

Phencyclidine. 

I If you find from the evidence that the Connnonwealth has 

proven beyond a reasonable doubt the above element of the"Crime . I > ......... -., ...... 

as charged, then you shall find the D~fendant guilty and fix 
I 

his puniJhment at confinement in the penitentiary for not less 

than fiv~ (.5) nor more than forty (40) years and a fine of not 

more thad $25,000.00. 

I If you find that the Connnonwealth has failed to 

prove th1' above crime beyond a reasonable doubt, then you shall 

find the ioefendant not guilty of manufacturing·. 

i 
L 



I 
I 
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INSTRUCTION NO. 

THE COURT instructs the Jury that the defendant is presumed 

I to be innocbnt. You should not assume the defendant is guilty 

because he has been indicted and is on trial. This presumption of 

innocence r~mains with the defendant throughout the trial and is 
' 

enough to r¢quire you to find the defendant not guilty unless and 
! 
; 

until the C¢mmonwealth proves each and every element of the 
I 

offense bey~nd a reasonable doubt. This does not require proof 
i 

beyond .all possible doubt, nor is the Commonwealth required to 
I 

I disprove evJry conceivable circumstance of innocence. However, 
1
j suspicion oJ probability of guilt is not enough for a conviction. 

I 
I 

I 

There ~s no burden on the defendant to produce any evidence. 
~ . 

I I A reas:nable doubt is a doubt based on your sound judgment 

I after a fui1
1 

and impartial consideration of all the evidence in 
I I 
j the case. ! 
. I 

I 

3 



.INSTRUCTION NO. 

I 

THE C~URT instructs the Jury that you are the judges of the 
i 

facts, thelcredibility of the witnesses and the weight of the 
I . 

I 
evidence. !You may consider the appearance and manner of the 

l 
witnesses qn the stand, their intelligence, their opportunity for 

i knowing th~ truth and for having observed the things about which 
I . 

! they testif.ied, their interest in the outcome of the case, their 
! 

bias, and, \if any have been shown, their prior inconsistent state-
1 

men ts. Whille you have no right to arbitrarily disregard believabl 
! 

i testimony ojf any witness, you do have a right to discard or accept 

I in whole or) in part the testim~:my of any witness which you think i' 

proper to d~scard or accept when you consider it in connection 
i 

with the other evidence in the case. You are entitled to use your 
I 

common sense in judging any testimony. From these things and all 
I . 

I the other ctrcumstances of the case, you may determine which wit-

1 nesses are $ore believable and weigh their testimony accordingly. 
I 
; 

4 



INSTRUCTION NO. 

I 
Knowledge that the drug manufactured is a controlled sub-

stance is an Jlernent of ·the crime of manufacturing. Thus, you may 
I . . . . 

not find the defendant guilty of such crime unless you believe beyond 
I . 

a reasonable doubt that he was aware that the substance he manufac-

tured was a coLtrolled substance. It is not necessary, however, for 

you to find th~t the defendant was aware that the very act of manu­

facturing phenbyclidine was.against the law. 



INSTRUCTION NO. ·")? 

To knoringly and intentionally possess a controlled substance 

means that a person is aware of the pres~nce and character of the 

substance and has actual physical possession or constructive posses­

sion. Actual physical possession means that the substance is found 

on the person. Constructive possession means that ~he person has 

dominion or c ntrol over the substance. Mere proximity is not 

enough. 

Possession need not be exclusive; it may be shared with another. 

The length of time of the poss"ession. is not material. 

Ownership or occupancy of the premises in which a controlled 

substance is kound does not create .a presumption that the owner or 
. I 

occupant either knowingly or intentionally possessed such substance. 

Such ownershii or occupancy is a fact which may be considered with 

other evidencl. 

Posses1ion may be proven by acts, declarations or conduct 
. I . 

of the defendant from which it may be fairly inferred that he was 

aware of the bresence and character of the substance at the place 

found. 

\ 6 



INSTRUCTION NO. 

The ~efiendant is charged with the crime of manufacturing 

phencyclidine rhich is a Schedule II controlled substance. The 

Conunonwealth must prove beyond a reasonable doubt that the defendant 
I . . 

manufactured p~encyclidine. 

If you ~ind from the evidence that the Commonwealth has proven 

beyond a reasoiable doubt the above element of the crime as charged, 

then you shall\ find the def~ndant guilty and fix his punishment at 

confinement in1the penitentiary for not less than five (5) years nor 
. I 

I 

more than forty (40) years and a fine of not more than $25,000.00. I . 
If you ~ind that the Commonwealth has failed to prove the above 

crim~ beyond a reasonable doubt, then you shall find the defendant not 

·guilty·of manu~acturing. 

I 

7 



is not 

INSTRUCTION NO. 

I. 

The flct that the defendant has been indicted by a grand ji:ry 

evidelce against him and you should not consider it. 

8 



INSTRUCTION NO. 

I 
I 

The defendant does not have to testify, and his failure to ,. I 
I , 
I do so cannot ~e considered by you. 
I 
i 

9 



I 

NOTICE 

TO: Panl Ebert 
i 

Coxpmonwealth Attorney 
Prince William County 
Manassas, Virginia 22110 

Pl~ase take notice that on the ~ ~~;:-~-~~ 
the Defendant, by counsel, will present arguments in support of i 

I 

the motion set out below. 
! 

RONALD ~YNCH 
Davis, Gil~enwater, 
6801 Whitt~er Ave. 
McLean, Vitginia 22101 
Counsel for Defendant 

I 

& Doane 

JOHN WILLIAM RHODES, IV 
By Counsel 

MOTION TO SET ASIDE VERDICT 
AND FOR A NEW TRIAL 

co~s NOW the Defendant, John William Rhodes, IV, by counse , 
i 

and moves to set aside the verdict heretofore rendered against him I 

in the trial in this cause and for a new trial, and as his grounds 
I 

states as ~allows: 
i 

1. :The evidence of other crimes was improperly and pre-

judicially '.admitted at the trial in this cause. 

2. !There was no proof produced at the trial of this ca~se 

I that the d,ug in question, to wit: phencyclidine, has a "depres­

sant effect: on the central nervous system" as is required in 
i 

Title 54 of; 
I 

the Code of Virginia, § 524.84:6(e) (5). 

1.0 



3. I The Defendant specifically preserves his continuing ob­

jection ~to the admissibility at the trial of this cause of evi-, 
I 

dence or1 fruits thereof, pertaining to the drugs and apparatus 

seized oh the date of the alleged offense, on the ground that 
i, 

the searbh and seizure involved violated the rights of the defen-
' 

dant pur~uant to the Fourth Amendment of the United States 
I 

Constitution. 
I 
i 

.0 LYNCH 

JOHN WILLIAM RHODES, IV 
By Counsel 

Davis, Gilllenwater, & Doane 
6801 Whittier Ave. 
McLean, V~rginia 22101 
Counsel fir Defendant 

I l CERTIFICATE OF SERVICE 

I hefeby certify that a true and correct copy of the fore­

going Notkce and Motion to Set Aside Verdict and for a New Trial 

was maile~, postage prepaid to Paul Ebert, Commonwealth's Attor-
I 

ney, Prinbe William County, Manassas, Virg~nia 22110 this ~ 
I 

day of Noiember, 1980. 
I 

I 
I 
l 
I 

I 
I 

1.1 



FELONY - ~,IAi.WFACTURE OR PRODUCE 
PHENCYCLIDIHE 

The 19th day of December, 1980, came: the Attorney for 
I 

the Cornrndmwealth and the defendant, JOHN WILLI.AH RHODES, IV, 

\DOB - 314/50), who stands convicted of a felony, to-wit' 

MANUFACTtlRE OR PRODUCE PHENCYCLIDIHE, appeared before the 

bar of tJe Court in the custody of the deputy sheriff. And 
I 

. came also J. Ronald Lynch, attorney at law: appointed by the 

Court to represent the defendant. 

The,eupon, the Court Reporter was sworn. 

This case came on this day for a hearing on the defendant's 

post-triall motions and the report of the Probation Officer 

;and sentJncing of the defendant. 

• Whenjeupon, the defendant, by counsel, moved the Court 

to set aside the verdict of the jury r·endered on July 30, 

1980, to hich motion the Attorney for the Commonwealth 

'objected.I The Court, after hearing argument of counsel, 

• doth deny! said motion. 

Therfupon, the defendant, by counsel, moved the Court 

to incorpb~rate the acquittal order in case number 8496 into 

this case, and the Court doth grant said motion. 

And he Probation Officer of this Court, to whom this 

·case has been previously referred for investigation, appeared 

in open cburt with a written report, which report the Probation 

Off iccr plesented to the Court in open court in the presence 

of the de~endant who was fully advised of the contents of 

the reporl and a copy of said report was also delivered to 

counsel fL the defendant. 1.2 



Thereupon, the defendant and his counsel were given the 

rignt to cross-examine the Probation Officer as to any 
i 

matder contained in the said report and to present any 
I 
I 

addDtional facts bearing upon the matter as they desired to 
I 
' 

present. The report of the Probation Officer is hereby 
, I 

·fileµ as a part of the record in this case. 
i 

,, 

;Whereupon, the Court taking into consideration all of 
; 

the evidence in the case, the report of the Probation Officer, 
I 
I 
I the matters brought out on cross-examination of the Probation 

" ; 
1:0£fi~er and such additional facts as were presented by the 
., I 
,, I 

'i defendant, and it being demanded of the defendant if anything 
I . 

. i ' 

!; for ~imself he had or knew to say why judgment should not be 

::prondunced against him according to law, and nothing being 
:! 
;: ! 

·: offered or alleged in delay of judgment, it is accordingly 
i' 
'I 

!j the jludgment of this Court that the defendant be and he is 

'hereb:y sentenced to confinement in the penitentiary of the 
., 
'i 

Corruno~wealth for a term of twenty (20) years. It is further 

,; Order;ed that the defendant is to pay a fine in the amount of 
' ! 

: $25,opo.oo, and that the Corrunonwealth of Virginia do recover 

: againf t the defendant its costs by it about its prosecution 

·. in thls behalf expended with interest at the rate of eight 
' i 
perce~tum per annum until paid in full. 

I 

And it is further ordered that as soon as possible 
: i 

!after' the entry of this order the defendant be removed and 
:: I 

'.safely 
.I I 

conveyed according to 'law from the jail of this Court 
I 

· to th~ 
i 

said penitentiary, therein to be kept, confined and 

: treat~d in the manner provided by law. 

]he Court orders that the prisoner be allowed credit . I 

for tJe time spent in the jail of this Court awaiting trial. 



The \Court proceeded to advise the defendant of his 
·' I . : right to 1appeal from the sentence heretofore imposed, including 

i 

the righti to have an attorney appointed for him and to have 
i 

the attorhey's fees, costs and expenses in connection with 
' 

an appeal; paid for him in the event he is financially unable 
I 
I 

: to pay th~ same. And the Court doth appoint J. Ronald 

Lynch, an: able and competent attorney at law, to represent 
I 

; the defen~ant in seeking said writ of error, if the defendant 
i 

,elects tojseek said writ. 
,i 

ll 
!j 
·I he ,, 
:; 
ij 
!1 

Ther~upon, the defendant, by counsel, advised the Court 
i 

would ~ike to appeal his conviction in this case. 
i 

The <;::ourt certifies that at all times during the trial 

ilof this c~se the defendant was personally present and his 

!!attorney was likewise personally present and capably represented 
; 

l! I 
!.!'the defendant for which services he is allowed an attorney's 

i •• 

;; fee of $ ; · fJO . ..­
:1 
ii 
I! 

And the defendant is remanded to jail to await transfer 
! 

lj to 

'I 
;1 
i' ·: 

the pe~itentiary. 

I 
I ,. 
I 

i 

i4 

-·· 

~ 
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ASSIGNMENTS OF ERROR 

I. THE 'l'RIAL COURT cmmI7':'ED REVERSIBLE ERROR IN NOT GRANT­
ING DEFENSE INSTRUCTION UUMBER A WHICH READ AS FOLLOWS: 

KNOWLEDGE THAT THE DRUG MANUFACTURED IS A CONTROLLED 
SUBSTANCE IS l\N ELEMENT OF. THE CRIM:C OF MANUFACTUH.ING. ~ ,. 
THUS YOU MAY NOT FIND THE DEFENDANT GUILTY OF SUCH 
CRIME UNLESS YOU BELIEVE BEYOND A REASONABLE DOUBT THAT 

I HE WAS AWARE THAT THE SUBS'i'ANCE HE t\TAS MANUFACTURING 
WAS A CONTROLLED SUBSTANCE. IT IS NOT NECESS.P.RY, HOW­
EVER, FOR YOU TO FIND THAT THE DEFENDANT WAS AWARE THAT 
THE VERY AC'I' OF MANUFACTUiUNG PHENCYCLIDINE WAS AGAINST 
THE LAW. --~~ 

II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR DENYING 
RHODES HIS RIGHTS UNDER U.S. CONSTITUTION, AMENDMENT V, DOUBLE 
JEOPARDY CLAUSE AND UNDER THE DOCTRINE OF RES INTER ALIOS ACTA 
IN PERMITTING THE COMMONWEALTH TO INTRODUCE AT THE MANUFACTURING 
TRIAL EVIDENCE SHOWING THAT RHODES WAS FOUND DRIVING A MOTOR VE­
HICLE APPROXIMATELY TWO TO THREE HILES FROM THE ALLEGED PLACE OF 
MANUFACTURING, AND THAT CONTAINED IN THE VEHICLE WHICH HE WAS 
OPERATING WAS A PLASTIC BAG CONTAINING PHENCYCLIDINE-DIPPED 
CIGARETTES, PARTICULARLY SO WHEN RHODES HAD BEEN PREVIOUSLY CHARGED 
UNDER A SEPARATE INDICTMENT OF POSSESSION OF PHENCYCLIDINE-DIPPED 
CIGARETTES AND ACQUITTED BY A JURY. 

II!. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN NOT 
GRANTING A MOTION TO STRIKE MADE BY THE DEFENSE AT THE END OF 
THE COMMONWEALTH'S CASE AND AT THE END OF ALL THE EVIDENCE ON THE 
GROUND THAT THE COMMONWEALTH FAILED TO PROVE THAT PHENCYCLIDINE 
HAD A "DE~RESSANT EFFECT ON THE CENTRAL NERVOUS SYSTEM," PAR­
TICULARLY WHERE THE COJ:vIMONWEALTH"S EXPERT TESTIFIED THAT HE DID 
NOT BELIEVE THAT PHENCYCLIDINE DID HAVE SUCH DEPRESSANT EFFECT. 

IV• THE TRIAL COURT C0r1MITTED REVERSIBLE ERROR IN REFUSING 
TO GRANT DEFENSE INSTRUCTION NUMBER K WHICH READ AS FOLLOWS: 

THE COURT INSTRUCTS THE JURY THAT THE COMMONWEALTH 
MUST PROVE THAT PHENCYCLIDIHE HAS A DEPRESSANT 
EFFECT ON THE CEtJTRAL NERVOUS SYSTEM. 

V. THE EVIDENCE WAS INSUPFICIENT AS A MATTER OF LAW TO 
CONVICT RHODES OF THE CRIME OF MANUFACTURING PHENCYCLIDINE. 

VI. A SEARCH WARRANT DIRECTIUG THE SEARCH OF "A THREE 
STORY FRAI··lE DWELLING HOUSE LOCATED AT 2400 LOUDOUN DRIVE, HAYMAR­
KET, VIRGINIA, PRINCE \HLLIAM COUNTY, ALL PREMISES AND OUTBUILbINGS," 
DID NOT AtJTHORI ZE 'l'HE SEARCH OF VARIOUS MOTOR VEHICLES ON SAID 
PROPERTY. 

VI 1. THI:: SEARCH Wl-1.RRANT DIRECTING THE SEARCH OF A rrHREE 
STORY FlW·:lE DWELLING HOUSE LOCATED AT 2400 LOUDOUN DRIVE, HAYMAR-

15 



,A 
KET, VIRGI~IA, PRINCE WILLIAM COUNTY, ALL PREMISES AND OUTBUILD­
INGS," DID. NOT PROVIDE SUFFICIENT DESCRIPTION OF THE.PROPERTY TO 
BE SEARCHED WHEN THE ONLY DWELLING HOUSE LOCATED ON THE PROPERTY 
WAS A ONE AND ONE~HALF FRAME STORY DWELLING HOUSE. 

VII~. THERE WAS INSUFFICIENT PROBABLE CAUSE ESTABLISHED 
BY THE AFFjIDAVIT FOR ISSUANCE OF A SEARCH WARRANT BECAUSE OF THE 
FACT THAT [T STATED PARTIALLY OLD INFORMATION, PARTIALLY CONCLU-. 
SIONARY INFORMATION, AND PARTIAL INFORMATION FROM SOURCES NOT NAMED 
NOR CIRCUMSTANCES STATED TO SHOW RELIABILITY OR THE OPPORTUNITY 
FOR OBSERVATION AND PARTIALLY IRRELEVANT INFORMATION. 

i 

IX.! THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN GRANTING 
COMMONWEALtH'S INSTRUCTION NUMBER 5 SPECIFICALLY WITH REFERENCE 
TO THE LAST SENTENCE, PRIOR TO THE JURY COMMENCING ITS DELIBERA-

' TIONS, WHICH INSTRUCTION PROVIDED: 

'.THE COURT INSTRUCTS THE JURY THAT IF YOU FIND THE 
!DEFENDANT GUILTYi YOU SHOULD IMPOSE SUCH PUNISH­
i~1ENT THAT YOU FEEL IS JUST UNDER THE EVIDENCE AND 

1
WITHIN THE INSTRUCTIONS OF THE COURT. YOU ARE NOT 

!TO CONCERN YOURSELVES WITH WHAT MAY HAPPEN AFTER­
jWARDS. 

l . 
! 

-2-



1 

1 V I! R G I N I A 

2 IN THE CIRCUIT COURT OF.PRINCE WILLIAM COUNTY 

3 ---~--------------------------x ! 

4 

5 

6 

7 

8 

9 

10 

11 

-12 

13 

15 

17 

18 

19 

20 

21 

23 

. . 
COMMONWEALTH OF VIRGINIA, . . . . 

Plaintiff, . . 
i vs .CRIMINAL DOCKET NO. 

8496 . . 
JOHN WILLIAM RHODES, IV, . 

i 
. 
: 

Defendant. 
: 

---~--------------------------x ' I 
I 

Manassas, Virginia 

Thursday, April 17, 1980 

The above-entitled cause came on to be heard before 

I 
the '.Honorable Percy Thornton, ~r., Judge of the Circuit 

i 
I 

Cou~t .of Prince William County, in the courthouse, Manassas, 

Vir~inia, beginning at 10:00 o'clock a.m. 

iAPPEARANCES: 
l 

On behalf of the Commonwealth of Virginia: 

PAUL B. EBERT, ESQUIRE 
Commonwealth Attorney 

On behalf of the Defendant: 

J. RONALD LYNCH, ESQUIRE 
DAVIS, GILLENWATER & LYNCH 
6801 Whittier Avenue 
McLean, Virginia 22101 

17 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22D30 

591·3136 

I 



2 

1 C 0 N T E N T S - - - - - - --
I 

2 WI:TNESSES: DIRECT CROSS REDIRECT RECROSS 

3 TdooPER s. E. .GRAY 47 58 63 
I 

4 T~OPPER R. A. DYER 64 73 79 

5 DR. KARL E. HEPNER, JR. 80 84 
I 

! 

6 MAiRGARET RHODES 98 105 114 

7 BEN J. IVY 
I 

116 122 135 

8 -~---------------------------------------------------------
9 E X H I B I T S 

10 

11 

12 

15 

16 

17 

18 

1!) 

20 

21 

22 

23 

c0:MM.ONWEALTH'S NO. FOR IDENTIFICATION IN EVIDENCE 

~ (cigarettes) 55 71 

--!---------------·------------------------------------------

1.8 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN 8RIOGE flOAO 

FAIRFAX. VIRGINIA 22030 

591·3138 

I 
I 
I 
i 
i 
! 
I 



4 

1 THE CLERK: In Criminal Number 8496: The Grand 

2 Jurors of the Commonwealth of Virginia, in and for the 
I 

3 bddy of the County of Prince William and now attending 
' 

4 the Circuit Court of said County this 4th day of June, 

5 19!79, upon their oaths present that on or about the 16th 

6 daiY of September, 19 7 8, in the County aforesaid, one John 

7 wi:11iam Rhodes, the Fourth, . did unlawfully, feloneously, 

I 

8 knowingly and intentionally possess or have under his contra 

9 a bontrolled substance, to-wit, phencyclidine, a Schedule 
I 

10 II! substance, without authority against the peace and 
I 

11 dignity of the Commonwealth in violation of Section 18.22-25d 

i 
1:.! ofithe 1950 Code of Virginia, as amended, how do you plead? 

I· 

THE DEFENDANT: Not guilty. 

14 THE COURT: Let's proceed to impanel the jury, 

15 pl$ase. 

THE CLERK: As I call your names, come have a seat 

17 in:the jury box in the same order as your name is called: 

18 June Davis. 

1H Catherine Arrington. 

i 

:W 
! ' 

:.!1 

23 

Joseph Belanger ... 

Carolyn Jackson. 

Donna Seymour. 

Edward Schorne_r. 

19 
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1 very substantial amount of testimony .in defense of Mr. 

2 Rh:odes in the manufacturing case. 

3 However, as the Court heard me in opening statement, 

4 Mr. Rhodes will not be taking the stand in the possession 

5 case. So, I said, among other things, that would put Mr. 

6 Rhodes in an awkward position. He would have to testify 

7 in, the defense in the manufacturing and stop dead in his 

8 tracks as to the possession charge if they were tried to-

9 gether. 

10 Judge Sinclair said, very well, he has continued 

11 the manufacturing case generally. 

-12 Now, what I am getting to, Your Honor, is I noticed 

13 yesterday that the Commonwealth has sUbpoenaed Trooper 

14 Gray and Trooper Oyer, and there was some indication that 

15 th¢re were some people -- One gentleman from the FBI, I 

16 believe Mr. Whittaker, who is.corning in to testify about 

17 fingerprints. 

18 Now, I do know this much, Your Honor, that, if 
--11 

19 in fact the Commonwealth intends to go into those witnesses, 

20 then they are intending to go into what was found or what· 
I 

21 wetj.t on at the farm; and I would say, Your Honor, that this 

' 
22 should be precluded. 

23 Now, it might be helpful.to the Court if I could 

20 
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1 j~st be allowed to run over the facts as I believe the 

2 Commonwealth intends to prove. 

3 The State Police had a search warrant to go out 

4 to the home of Mrs. Rhodes, the mother of Jacky Rhodes. 

I 
Th:ere were some automobiles out there. They were either 5 

6 ab
1
andoned or unused. 

7 There had been a stakeout for, I believe, some 

8 roughly 12 to 24 hours before September 16th. In fact, 
l 

9 
I 

on; September 15th, Hr. Rhodes was seen going to a store 
! 

10 with another person and coming out with some buckets they 
I 
I 

11 bo~ght at the K-Mart. Then he went back to his mother's 

-12 

13 

14: 

15 

16 

17 

18 

19 

20 

I 

fatm with these buckets, and that's all that was seen that 

day. 

The next day, the police were again out on a stake-
I 

I 
out out around this farm, and Trooper Dyer had, in fact, . i 

gotj a search warrant to search the premises of Mrs. Rhodes. 

I 
He ;was on the way to the farm to execute the search warrant 

I 
when Trooper Gray, who was at the farm, radioed Trooper 

Well, he observed some things first. 

He observed Mr.·. Rhodes pull in· the driveway in a 

21 ye 11low Mustang. He observed him get out and go with another 

22 perison I believe by the name of Justice to one of these 
I 

23 veh~cles and open the trunk, and then look in. 
I 

.---
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1 I am not sure what he is going to say, if he is 

2 gqing to say he took something out of the trunk or he just 

3 looked in~ but -- Because there is a little variation 
I 

4 be,tween the preliminary and the suppression hearing, but 

5 either way, he was eventually seen by Trooper Gray with 

6 a white object in his hand, what looked like an envelope. 

7 He radioed. And, then he saw Rhodes get back in 

8 the Mustang and take off. He radioed this information out 

9 on
1 
the airwaves. 

10 The evidence turns out that Trooper Dyer got 

11 the message. He was, in fact, heading towards 2400 Loudoun 
i 

-12 Ro~d, where Mrs. Rhodes lived. He spotted the vehicle 

I 

13 an9 followed it, and it pulled into a country store here 
I 

14 in i the County; and ~hen he stopped them, h.e then conducted 

15 a search of the car and certain alleged PCP items were in 

16 the car. 

17 There was, I think, 10 or 12 PCP dipped cigarettes 

18 which were in a plastic bag in the back portion of the car 
! 

19 Mr.: Rhodes was dri viI:1g. The evidence, of course, wi 11 be 

20 that the car is not Mr. Rhodes'. It belongs to somebody 
I ' 

21 else. 
I 

22 There were two other people in the car, one in 

23 the' back seat, one in the front. 

r>? 
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Now, today -- So, therefore, the Commonwealth 

ch~rged him with possess.ion of PCP meaning the PCP found 
I 

in ithe car as a result of Trooper Dyer's search. 
I 
I 

I 
i 

I 
On the other hand, they are also charging him 

• i • 
witjl manufacturing of PCP because of the items they found 

, 
6 at ~he farm, which were quite numerous, I think. There 

7 werb over 53 items they found there. They found 40 pounds 

8 

9 

10 

11 

I • 
of pyan.i.de. They found chemicals that he. had used to ma.ke 

up ~he PCP, and that is the other charge that is not being 

' 
he af"d today. 

I 
! 

Now, so, that we have really two cases. We have 

_12 two; sets of facts. Now, true, they are closely connected. 
i 
I 

13 I Now, I have researched the law to quite an extent, 

14 

15 

16 

17 

18 

19 

! 

i 
You~ Honor, because when I noticed yesterday from the file 

that those witnesses were coming in, I anticipated that 

that is what the Commonwealth is going to do, is to put 
I 
' 

in this evidence about what went on out at the farm and 
I . 
I • 

all 1 of this stuff that was there at 

I Now, Your Honor, I submit, 
I 

the farm. 

basically, the general 
' 
j 

20 rul~ is that the Commonw~alth can't prove one criminal 
! 
I 

21 actjby proving another. There are exceptions. Some of 

22 

23 

the:exceptions are just as well known as the general rule 

is, ! anC.. that is that they can ;3ove evidence of other crimes I 
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to: show intent, knowledge, motive or scheme. 

Now, in this particular case, I would agree with 
I 

th¢ Commonwealth that they have to show that Mr. Rhodes 
·. 

knqwingly and intentionally possessed the PCP that was in 

the motor vehicle, and I believe Mr. Ebert is going to take 
I 

I 

I 

th¢ position, and I am being bold in presuming this, that 

Cotjunonwealth can introduce this evidence at the farm to 

shqw intent and knowledge on his part, Mr. Rhodes' part, 

thqt he knew this stuff was in the back s~at of the Mustang. 

Now, there are three reasons, Your Honor, why I 

sub'mit to the Court that the court must exclude this 

evi;dence from anything to do with the farm. 
I· 

Number one is, of course, that that evidence would 

cer~ainly be prejudicial in bringing that into play today. 

Tha~ would be prejudicial against him as to what really 

the: essence of this charge is and that is possession of 

the item in the Mustang. 

' . 
If evidence came in that they found all the cyanide 

! 

19 and! the stuff in the trunks of cars, it would certainl:z' 
! 

" · 20 have a prejudicial inference against Mr. Rhodes as to, the 

' 
21 guiit or innocence of this charge. 

I 

22 Secondly, I'm put in a position where I am coming 

23 her~ today, I'm not defending one case, I am defending two~ 
?ii. 
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1 I might as well try them both together. 

2 But, as I said before, I can't try them both 

3 be~ause of the absence of this escapee, but I will be put 

4 in'thatposition. I have to defend Mr. Rhodes on the manu-

5 fa¢turing charge. 

6 Thirdly, Your Honor, there was something bothering 

7 me: about this, and I couldn't put my finger on it, and 

8 then it dawned on me. That's why I apologize to the 

I 

9 Coljl.rt. -- I was a little late today because it dawned on 

10 me jwhat it was that was bothering me as to why this evidence 

11 shduldn't be allowed. 

_12 The Court is certainly aware of the case decided 

13 by :the Supreme Court of Virginia. It came out bf Fairfax, 

14 and I believe, Judge, while you were still sitting in 
i 

15 Fairfax. Judge Morris heard the case. He tried the case. 

i6 
I 

' 
The' Supreme Court of Virginia reversed Judge Morris. It 

17 was 1 a bad check case, and Judge Morris ~ad convicted the 

18 def~ndant, and the evidence was that when the bad check 

I 
19 was I presented, a person that presented a check -- I mean, 

20 the; check and the license, the clerk in that case said: 
' 

21 I c~n't identify the defendant sitting here today, but 

22 who~ver it was that presented the check, his name was on 

23 the:license, and that picture was on the license, but I 

25 
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1 can't identify the defendant. 

2 So, the trial court ruled that there could be an 

3 inference in this regard. But the thrust of that case is, 

4 and Virginia is definitely a minority State in this regard, 

5 that you cannot build an inference on an inference, and 

6 that's what it was that was bugging me abou~ why this 

7 evidence shouldn't be admitted, that is, the evidence from 

8 the farm and the items in the truck, that the Commonwealth 

9 would be presenting evidence which would have certain 

10 inferences on the farm. 

11 First of all, the evidence will be fairly clear, 

_J2 I believe, Your Honor, that Mr. Rhodes doesn't own the 

13 farm. Mr. Rhodes doesn't live at the farm, or didn't live 

1~ at the farm. He stayed there occasionally, but it was not 

15 his home. 

16 The cars, as I said, were not his. I don't believe 

17 any of the cars were registered in his name. He was seen 

' 
18 at the place, almost inferentially he was seen going to 

19 the trunk of this one car and I guess it would be inferred 

20 that he got something out of the trunk, and then if the 

21 items come into evidence that were found in the trunk, it 

22 would be inferred that he put it there, and inferring 

23 that he had knowledge that it was there. 

26 
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Then, all of these inferences on that case would 

have to be admitted one on top of another for the Common-

wealth to show by way of inference that he must have known 

of: the presence and had the intention to control and have 

I 

doft1inion over the items that were found in the cars. 

So, therefore, what I am saying, thirdly, Your 

Honor, and the most viable reason for this is, I am saying 

we have to exclude any evidence about the farm and what 

wa$ done out there as this would be an inference on an 

I 

in+erence upon inference ad inf initurn, and that would be 

most definitely prejudicial to Mr. Rhodes. 

As I have said the first two things that would be 

I 

prejudicial to him, if all that evidence does come in, 

because they say, well, the jury may conclude while he is 

out there manufacturing, he most certainly possessed it 
l 

knowingly and intentionally in the Mustang. 

And, as I said, if Mr. Ebert is allowed to put 

th~s evidence in today, I am fighting two cases. I might 

as ·well try the two cases, and I can't. I can't try them 

20 both. 

21 THE COURT: Mr. Ebert, let's go back to this 

22 mat:,ter of the items being destroyed. What is your position 

23 on :that'? 
_ ........ 

-,,:;,, I 
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1 MR. EBERT: If it please the Court, I think this 

I 

2 c~se, it should be up to the Court and the jury whether 

I 

3 tney believe that any substance was received. Whether it 

4 

I 
i 
I wa.s analyzed and later turned out to be the illegal substanci~ 
! 

5 chiarged. There is no requirement that the exact evidence 

6 

7 

8 

9 

10 

11 

__ 12 

13 

14 

be! -- As the Court well knows, the item itself is destroyed 

inl the process of analyzing it, so it is not absolutely 
I 

nepessary that the physical item be introduced as long 

asi there is testimony or satisfactory testimony that the 
I 

item seized was in fact examined and did turn out to be 
I 

th~ illegal substance. 
I 

I think 
i 

So I feel that the mere ~act that that is missing, 

THE COURT: I would have to deny your motion on 

15 th~t, to exclude the testimony of the expert. I would have 
I 

16 

17 

18 

19 

20 

21 

22 

to1see what the evidence is, the chain of custody, and so 

I 
fo~th on this, but that would have to be denied at this 

\ 
point. 

! 
Let's go to the other matter, the farm and the 

marlufacture of PCP. 
I 

MR. EBERT: Your Honor, I can proffer to the Court 

I 

I ~on't intend to go into all the details of the manufacture, 

23 but\ I do think it is absolutely necessary for the Commonwealt:ih 

I 
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l to show some of the events leading up to the arrest. 

2 For this reason, I think the Court is well aware, 

3 yo~ just can't draw a line and say, wham, here he was with 

4 th~s, particularly when one of the elements, and the major 

5 elements of the crime, is knowledge and intent • 

. 6 What I propose to do is show that the defendant 

7 wa~ seen at the area which was being staked out, and that · 

8 a search warrant had been issued for th~ search of that 

9 premises, that during the course of this stakeout strong 

10 odors of what was believed to be by the trained officer to 

11 be ;PCP were emanating from the area where the defendant 

--12 was seen going from one place to another, that he was 

I 

13 seen leaving with an object in his hand and getting into 

14 . the: car and leaving. 

15 With that, the one trooper radioed ahead to the 

16 other trooper saying that he had left the premises with an 

17 object, and he believed that he was taking some of the 

18 evi~ence away, that that was the basis for the arrest. 

19 I think Judge Sinclair has already ruled the arrest 

20 was· valid. 

21 When the other trooper approached the vehicle, he 

22 sme~led PCP emanating from the vehicle, and that is as far 

23 as + am going to go. 

29 
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1 I don't intend to introduce, unle.ss it be by way 

2 o~ rebuttal, I don't know what kind of evidence will be 

3 c0ming from the defendant, but I don't intend to introduce 

4 the. quantity that was found at the farm, the physical 

5 makeup of what makes up the items, but I would intend, and 
I 

6 I .think it is absolutely material for us to show, a certain 

7 a~ount of what led up to this to show knowledge and intent 

8 · on
1 

the part of the defendant. 

9 THE COURT: Let me ask you this. I don't know any 

10 ofi the details. Was the defendant arrested prior to the 

11 ex¢cution of the search warrant? 

__ l2 MR. EBERT: Yes, sir. 

13 THE COURT: Then it would seem permissible to me 

14 that you would have to lead up to events leading up to the 

15 ar+est, but you cannot go behind the arrest for this charge. 

I 

16 I think that is fair. 
I 

17 MR. LYNCH: Your Honor, are you ruling -- Let me 

18 und.erstand you. Mr. Ebert says he intends to get into 

19 ev:i,dence 

20 THE COURT: What he is going to put into evidence 

21 is they had the place under stakeout,and a search warrant 

22 haq been issued, and I think you could leave it at that 

23 pornt without going into detail as to whether it was execute1~ 

~o 
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1 or not. 

2 MR. LYNCH: Would that not --

3 THE COURT: He has got to show some reasonable 

4 basis. 

5 MR. LYNCH: Your Honor, if the evidence comes in 

6 to these 12 folks on the jury, and they are intelligent · 

7 people, but they are not lawyers, and they may think, well, 

8 when a search warrant was issued, -something must be fishy 

9 ri9ht here. 

10 But the search warrant wasn't connected with 

11 Rhddes. It was to search the premises of Mrs. Rhodes, his 

-.12 mother. 

13 THE COURT: As I understand the testimony _the 

14 teEitimony of the officer will be that they saw him at these 

15 premises, observed what he was doing at this premises, and 
i 

16 saw him leave. 

17 MR. LYNCH: I can't quarrel with that. They would 

18 see that, but I think if the Court allows Mr. Ebert to --, 

19 For the trooper to say, "We were there to execute a search 

20 wa~rant for that premise~.", I think that's going to hurt. 
I 

21 I would tend to agree that maybe the trooper could 

22 

23 

say, "I was there. I saw Mr. Rhodes in and about the 

premises, and I saw him leave." 
31. 

He has got to get into that 
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l n,aturally. 

2 But as to the search warrant being issued, Your 

3 Htmor, I think that is high.ly prejudicial to the defendant 

4 .because they may think, well, they already have a case. 

5 THE COURT: Let me ask you this, Mr. Ebert: Does 

6 it prejudice your case to say that the place was simply --1 

7 T~at they had reason to1 have the place under surveillance 

8 without getting into the search warrant bit? 

9 MR. EBERT: Well, Your Honor, it would seem to me 

10 th'at -- I guess I would have to tell the trooper not to 

11 rne'ntion the fact that he was armed with a search warrant, 

·--12 thrat he was coming to the premises 

13 THE COURT: I think the other officer would say 

14 he smelled the o9or of PCP emanating from that without 

15 getting into this matter of the search warrant. 

16 MR.EBERT: What I am going to have to do is to 

17 ca~tion him not to mention it. 

18 THE COURT: Let's see if we can't do it that way, 

19 leqve out the search warrant, but they had the premises 

20 under surveillance, saw the defendant at these premises, 
; ' 

21 the
1
y smelled the odor of PCP, what he believed to be PCP. 

22 He radioed another officer that he left, and the 

23 arrbst resulted from that. Is that within the frame\..tork that 

:12 
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1 you think you could live with? 

2 MR. LYNCH: Yes, sir. 

3 THE COURI': I think that's fair. 

4 MR. EBERT: May the Court permit me to caution 

5 th$ officers? 

6 THE COURT: You may do so right now before we 

7 start. 

8 MR. EBERT: All right, sir. 

9 THE COURT: Let me say, also, and in regard to 

10 this, in all fairness, Mr. Lynch, I think in regard to the 

11 matter of the substance being destroyed, the evidence will 

_12 have to stand on the custody and examination and analysis 

13 an4 so forth, but I am not going to perrr.it you to argue 

14 before the jury as to why the substance is not here. 

15 Do you understand? 

16 MR.LYNCH: That's why I thought we should take 

17 it up now. You've ruled, and now I know, so I won't. 

18 THE COURT: You will not be permitted to argue. 

19 I think it is totally unfair to say, "Why don't we have the 

20 sub!stance here?" They h~ve to make the decision on the 
I 

21 evidence before them. 

22 MR. LYNCH: I am just raising the objection for the 

23 recqrd. I will not go into it. 

:\3 
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1 to come back with a reasonable doubt as to the guilt of 

2 Jacky Rhodes on this charge. 

3 I thank you. 

4 THE COURT: All right, Mr. Ebert, you may call your 

5 first witness. 

6 Whereupon, 

7 TROOPER s. E. GRAY I 

8 a witness, was called for examination by counsel on behalf 

9 of: the Commonwealth, and, having been duly sworn by the 

10 Clerk of the Court, was examined and testified as follows: 

11 DIRECT EXAMINATION 

---12 BY MR. EBERT: 

13 Q. Trooper Gray, would you state your full name, and 

14 give your place of employment? 

15 A. S. E. Gray, Virginia State Police. 

16 Q. How long have you been so employed? 

17 A. Approximately six years. 

18 Q. In what capacity are you now assigned? 

19 A. Narcotics investigation. 

20 Q. How long have you been assigned to narcotic?, 

21 inv,est_igation? 

22 A. 

23 Q. 

Going on four years. 

Have you received special training in that field? 
'l.Li. 
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1 A. Yes, I have. 

2 Q. What type of training have you received? 

3 A. Various types of drugs. I have had special 

4 training in PCP as far as the manufacturing process. 

5 Q. Directing your attention to on or about the 16th 

6 day of September, 1978, did you have occasion to be present 

7 in; Prince William· County on that date? 

8 A. Yes, I was. 

9 Q. Where were you physically located? 

10 A. I was located on or near 2400 Loudoun Drive in 

11 Prince William County, Virginia. 

---12 Q. Where is that located within Prince William County? 

13 Just generally give us the --

14 : A. It's located on Route 15, just south of the Loudouni 

15 County line. 

16 ; Q. That would be in the northwestern portion of Prince 

17 William County? 

18 A. Yes, that's correct. 

19 Q. On the day in question, how long had you been in 

20 thqt position? 

21 A. I had been in that position since the prior evening 

22 at about 8:30 or 9:00 o'clock. 

23 Q. While you were in that position, did you have 

35 
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1 o¢casion to smell anything? 

2 A. Yes, I did. 

3 Q. What did you smell? 

A. I smelled a chemical odor being emitted from the 

5 general direction of 2400 Loudoun Drive. This odor that 

6 I $melled --

7 THE COURT: Speak a little bit louder, if you could 

8 Trooper Gray. 

9 THE WITNESS: I smelled a chemical odo·r coming from 

10 the general area of 2 400 Loudoun Drive. Th.is odor that 

11 I smelled has been associated with prior manufacturing, PCP 

-12 manufacturing, processes in the past. 

13 BY MR. EBERT: 

14 Q. Did you smelled what you believed to be phencycli-

15 dine or PCP? 

16 A. Yes, I did. 

17 j Q. Had you smelled that substance prior to the time 

18 that you conducted this surveillance? 

19 I A. 
! 

Yes, I had. 

20 Is there any que'stion in your mind that 1 s what the 

21 odor was that you smelled? 

MR. LYNCH: I object. Mr. Ebert is leading the 

23 wit~ess an awful lot. 

.- -
00 
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1 THE COURT: You are leading him. I would have to 

2 agree with him. 

3 BY MR. EBERT: 

4 : Q. On how many other occasions had you smelled that 

5 substance? 

6 A. Probably 70 - 80 times. 

7 Q. Did there come a time when you had occasion to see 

8 th~ defendant on the premises? 

9 

10 

11 

-12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. Yes, I did. 

I Q. Approximately what time was that? 

: A. Approximately 4:42 p.m. on the 16th of September, 

19 7'8. 

Q. How did he arrive? 

A. He arrived in a yellow Mustang. 

Q. Was that Mustang registered to him, or do you know? 

! A. No, sir, it was not registered to him. 

: Q. Was anyone else in the car with him? 

There was one female and one male. 

Q. Did you later learn the identity of these persons? 

!A. Yes, I did. 
I. 

:o. What was their identity? 

Mary Jane McDaniel, and a guy by· the first name 

of G:ino Tirado, I believe was his last name. I am not 

:~"7 
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1 sure on the pronunciation. 

2 Q. Was -anybody in that car the registered owner of 

3 the car, to your knowledge? 

4 A. No, sir, he was not. 

5 Q. Upon the arrival of the car, tell the ladies and 

6 geptlemen of the jury what you observed? 

7 ' A. Okay. Shortly after the arrival of the Mustang, 

8 there was arrival of another yellow Pinto, and a subject 

9 who was known to me to be Chariie Justice was driving the 

10 Pin.to. 

11 At this time, Mr. Justice and Mr. Rhodes walked 

--12 ov¢r to an old abandoned vehicle, Chrysler, which was in 

13 my'view. I observed Mr. Rhodes and Mr. Justice, and I 

14 observed Mr. Rhodes unlock the trunk, open it up, and I 

~ observed him leaning over and looking inside the trun~ of 

16 th~ vehicle. 

17 At this point, they stayed there approximately a 

18 mi~ute, two minutes. 

19 Q. When the trunk opened, were you able to smell any-

20 thing at that time? 

21 . A. Yes. At the point the trunk was opened, the odor 

22 became very strong, stronger than at any point during the 

23 night and during the day that I had smelled it. There was 
rye 
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1 an'emittance of a very strong odor, the same chemical odor 

2 as~ociated with the manufacturing of PCP. 

3 At this point, they shut the trunk on the vehicle, 

4 an~ they walked from my viewpoint, stayed from my viewpoint 

5 a short period of time, then I heard the slamming of another 

6 door, to what vehicle, I do_not know. 

7 Q. Would you describe for the ladies and gentlemen 

8 of the jury the condition of the premises you are speaking 

9 of?1 

10 I A. Okay. The premises is a big farm area, farm house 

11 looking area, that's got, in relation to where the Chrysler 

.. 12 was, there was a van located approximately 15 or 20 feet 

13 to the left side of the Chrysler. At this point, when 

14 they left the Mustang, I did not know whether they went to 

15 the. van or not. They went·in that general direction. I 

16 could not see the van from my viewpoint. 

17 'Q. Were there any other vehicles there? 

18 A. There were several other vehicles there, but that 

19 was· the only -- The Chrysler was the only one that I could 

20 see• 

21 i Q. 

22 it was. 

23 A. 

Was it operable or describe what type of vehicle 

The vehicles, most of them were not operable. They 

39 
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1 did not have all four tires, windows were broken out, grass 

2 was growing up around them. It was obvious that they had 

3 not been moved in quite some time. It appeared that they 
i 

4 were being used for some kind of storage. 

5 Q. Then what did you observe? 

6 
I 

I observed Mr. Rhodes and Mr. Justice walk back 

7 to the Mustang. I observed Mr. Rhodes carrying a white 

8 look;ing object. From my viewpoint, I could not tell 

9 exac~ly what it was. It could have been an envelope, or 

10 it could have been a plastic bag with white substance in it. 

11 I couldn't tell. 

1.2 p. Did you later see that object? 

13 ~. Yes, I did. 

14 MR. LYNCH: I object to that question because he 

15 can't say what it was that he saw in the first place. How 

16 is h!e going to say what he saw later? 

17 THE COURT: I am inclined to agree with that. I 

18 thi~k there has to be mo~e foundation. 

19 MR. EBERT: It goes to the weight of the testinony, , 

20 if he wants to attack him-on this, but all he can say is 

21 what he believes he saw rather than the admissibility of 

22 the evidence. 

23 THE COURT: I'm not so sure. If he says a white 

AO 
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1 object -- Did you later identify the object? 

2 THE WITNESS: I later saw another object that 

3 appeared to be similar to the same one I saw at the farm. 

4 THE COURT: Let it stand at that then. Okay. 

5 BY MR. EBERT: 

6 Q. Where was it you later saw this object? 

7 A. That was at Orndoff 's Garage and Restaurant in 

8 Haiymarket, Virginia. The object had been taken from the 

9 vehicle that Mr. Rhodes was operating. 

Q. In whose possession was it when you first saw it? 

11 A. At the time at Orndoff's? 

--12 Q. Yes. 

13 A. Trooper Dyer had already taken possession of the 

14 substance, of the plastic bag. 

15 Q. Did you get a close up look at that object at 

16 Orndoff' s? 

17 

18 

19 

20 

21 

22 

23 

, A. Yes, I did. 

Q. What was the object as best you can describe it? 

A. It was a plastic bag, and it had regular cigarettes 

factory made cigarettes, '·that appearec to be very damp 
I 

enclosed in a plastic bag, and they were sort of lined up 

in 'the plastic bag. 

Q. Can you. describe the plastic bag of cigarettes as 

A-1 
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1 a ~acsimile of what you observed? 

2 A. What is --

3 MR. LYNCH: May I ask which time he is talking 
, I 

. 
4 ab<;mt? 

5 THE COURT: He is talking about the time at 

6 Orridoff 's, is the way I understand; later. 

7 THE WITNESS: Yes, except it was not a Ziploc 

8 Baggie, it was like a regular sandwich bag. The top was 

9 ro]led down, but it was similar to this. 

10 MR. EBERT: I ask that that be marked for identifi-

12 THE COURT: Mark it as Commonwealth's No. 1 for 

13 identification. 

14 

15 

16 

17 Q. 

BY MR. EBERT: 

(The object referred to above 
was marked Commonwealth's Exhi­
bit No. 1 for identification.) 

Get~ing back to what you observed at the area 

18 whi9h you described as a farm, what did you observe then? 
,. 

19 A. I observed Mr. Justice and Mr. Rhodes converse 

20 for, a short period of time, and, then,· Mr. Rhodes entered 

21 the.vehicle. At this point, Mr. Justice spoke to Mr. Rhodes 

22 and says, "Be careful, Bear.", and that was the last words 

23 that. I --

AUDREY J, RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

38511 CHAIN BRIDGE ROAD 

FAIRFAX, VIRGINIA 22030 

591-31311 



56 

l Q. "Be careful, Bear."? 

2 A. Right. 

3 Q. Do you know whether or not Mr. Rhodes has a nick-

! 
4 nai1ne? 

5 A. Yes, Mr. Rhodes' nickname is Bear. 

6 Q. Then what happened? 

7 A. Mr. Rhodes then departed the area in the Mustang. 

8 At:this point --

9 ~ Was anybody in the car with him at that time? 

10 A. The same two subjects were in the car. 

11 Q. What did you do when he left the area? 

_12 A. I conversed over the radio, the walkie-talkie 
' 

13 rad:io, that I had in my possession to the surveillance unit 

14 thait was set up in the area around the 2400 Loudoun Drive 

15 area on Route 15. 

16 At this point, I told them that the vehicle was 

17 leaving and what I had observed during the time that Mr. 

18 Rhodes had been at the farm house,· and about the old Chrysle ~, 

19 and.the statement that I heard Mr. Justice make to Mr. 
j 

20 Rh o(µ.e s . 

21 'Q. After that, how long was it before you went to the 

22 area which has been described as Orndoff's restaurant? 

23 A. It took me approximately, probably, ten to twelve 

43 
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1 mihutes to reach the vehicle, my vehicle, from my observa-

2 tiion point. 

3 Q. Where was your vehicle parked? 

4 A. Well, it was actually picked up by another member 

5 of the surveillance team who had come up to the·old church 

6 which sits adjacent to the farm. So, it's approximately 

7 lOp 150 yards from the farm, farm line. 

8 Q. And, then, did you go directly from there to 

9 Orl;'ldoff' s? 

10 A. Yes. 

11 Q. Were you in radio contact with Officer Dyer? 

_i2 A. Yes, I was. 

13 Q. What you observed all occurred in Prince William 

14 County? 

15 A. Yes, sir, it did. 

16 ' Q. When you saw the object, which is similar to what 

17 has been marked for identification purposes as Exhibit No. 

18 1, ·was the defendant present at that time? 

19 , A. 

20 

21 

22 

23 

Yes, he was. 

MR. EBERT: That'' s all I have of this witness. 

THE COURT:· You may cross examine. 

a • 
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1 CROSS EXAMINATION 

2 BY MR. LYNCH: . 

3 Q. Trooper Dyer, you say you have smelled PCP 70 or 

4 80
1

timesi I believe that is what you said on direct? 

5 A. Yes. 

6 Q. In your police training, of course, you're not 

7 trained in any chemical analysis or anything, are you? You 

8 are not a chemist or have any chemical training? 

9 A. No, sir. 

10 Q. Have you ever smelled burning plastic? 

11 A. Yes. 

.12 Q. Out there, where this took place on Loudoun Drive, 

13 it's kind of out in the country, isn't it? 

A. Yes, sir, it is. 

15 Q. Across the road from where -- Did you determine 

16 that this property that you were observing actually was 

17 the. property of Mrs. Rhodes, was it not, Jacky Rhodes' 

18 motl)er? 

19 Yes, that's correct. 

20 ,Q. And the cars tha·t we are talking about, you didn't 
' 

21 determine any of them specifically belonged to Jacky Rhodes, 

22 did 'you? 

23 'A. I didn't determine that they belonged to him, but 

45 
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1 statements from --

2 Q. My question was --

3 MR. EBERT: Your Honor, just a minute. He asked 
I 

4 if" he determined who they belonged to, and I think he can 

5 say whether he did or not and how he did it. 

6 MR. LYNCH: I would assume that he meant that he 

7 determined it through -- The way of introducing evidence, 

8 th$ way of proper introduction of evidence --. 

9 MR. EBERT: He is.the one that asked the question. 

10 THE COURT: Rephrase your question, Mr. Lynch. 

11 BY MR. LYNCH': 

12 Q. Did you seek to obtain from the Division of Motor 

13 Vehicles through your efforts the ownership of thes~ 

14 various cars? 

15 A. Not through the Division of Motor Vehicles, no, 

16 sir~ 

,17 ; Q. Now, as far as the location of the farm is concerneca, 

18 is there not across the road from Mrs. Hhodes' property a 

19 prison farm for the County? 

20 . A. Yes . It's near. I wouldn't say it's directly 

21 across the road. 

22 

23 A. 

I am talking across the road and back aways? 

Yes, sir. 

46 
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1 And down the roads is -- You would be at Mrs. 

2 Rhodes' property facing Loudoun Drive. Down the road to 

3 tne right, about a quarter or half-a-mile, is a chemical 

4 f~ctory, is there not? 

5 A. I would say it was down the road to the left. 

6 Q. If you are corning out the lane, you would turn 

7 right to get to the chemical factory, wouldn't you? 

8 A. Yes, that's correct. . . 

9 Q. That's about a half-a-mile away, quarter to half-

10 a.:...ini le away? 

11 A. Approximately. I didn't really measure it. 

_ _12 Q. When you were out there, would you say that the 

13 odor that you observed fluctuated;- as the wind would blow, 

14 th~ odor would get stronger; as the wind died down, the 

15 odqr would recede? 

16 A. Yes, sir. 

17 Q. This object that you said you saw Mr. Rhodes have 

18 in his hand, you have testified here today -- May I have 
I' 
' 

19 Commonwealth Exhibit? 

20 We 11, let me back up a minute. 

21 How far away was Mr. Rhodes when you first saw him 

22 with this object in his hand or whatever the object was? 

23 A. Probably 35 yards, maybe a little more, maybe a 

14:~ 
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1 Little less. 

2 Q. Was the weather clear? 

3 A. Yes, it was. 

4 Q. At this time of day, it would have been daylight, 

5 is1 that right? 

6 A. That's correct. 

7 Q. \. When you radioed ahead to whoever -- It turned out 

8 Trpoper Oyer got the message, you said, did you not that 

9 it was a white object like a white envelope? 

10 A. Yes, that's correct. 

11 Q • When Mr. Ebert asked you the question did you later 

... 12 see the object that Mr. Rhodes had in his hand, what you 

13 ar¢ telling thes·e folks is you saw Mr. Rhoe.es with a white 

14 object in his hand? 

15 A. That's correct. 

16 Q. At the farm? 

17 A. That's correct. 

18 Q. Later on, Trooper Dyer had already made the search 

19 I 

of the car, and he showed you this plastic -- Or not this 

20 pla~tic bag, but a bag similar to this, with cigare~tes 

:n in it, and that's what he showed you, Trooper Dyer? 

22 A. That's right. 

23 Q. So, all you are telling these folks is Trooper Oyer 

4~ 
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1 .s~owed me a bag with some cigarettes in it, and I saw a 

2 white object out there at the farm? 

3 A. Yes. 

4 Q. But in fairness to you and to these folks, you 

5 are not saying that definitely what Mr. Pllodes had at the 

6 farm was what Trooper Dyer showed you? 

7 A. I said that it appeared to be similar to that. I 

8 cduld not swear it was exactly the same one, no, sir. 

9 Q. When you saw Mr. -- I believe you said Mr. Justice 

10 wa~ out there at the farm when you saw Jacky go over to 

11 the trunk of the car. There was a man named Justice with 

-12 him, is that correct? 

13 A. Yes, sir. 

Q. I. don't believe it was your testimony that you 

15 saw Jacky get this white object out of the trunk. That's 

I 

16 not your testimony, is it? 

17 A. No, sir. I didn't see it, but at all times -- Not 

18 at all times could I see the front of Mr. Rhodes. There 

19 wefe points of time where he had his back t~rned to me as 

20 when he was walking. Even when I saw this, I only got an 

21 angle. 

22 Q. I understand, but in fairness to Mr. Rhodes, you 

23 are not saying that he got whatever that white object was 

Li~ 
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1 out of the trunk? 

2 A. I could not see him get it out of the trunk, no, 

3 siij'. 

4 MR. LYNCH: Thank you. 

5 THE COURT: Do you have any further questions. 

6 REDIRECT EXAMINATION 

7 BY MR. EBERT: 

8 Q. Where was he when you first saw this white object 

9 in question? 

10 A. He was going back to the car. 

11 Where was he with relation to the trunk that he 

-12 ·had looked into? 

13 'A. He was probably about 25 feet from the car. He 

14 had to walk in-between a building, a building was in-between 

15 the car, or in-between my viewpoint of the old Chrysler 

16 and'his car. 

17 iQ. And you were hidden, I assume, from observation, is 

18 that correct? 

19 A. That's correct. 

20 Is there any question in your mind from where these 

~I smells were emanating? 

22 

23 

No, sir, not at that point. 

MR. EBERT: That's all I have of this witness. 
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1 THE COURT: May this witness be excused, or should 

2 he standby for recall? 

3 MR. EBERT: I may have to recall him. 

4 THE COURT: All right, Trooper, will you remain 

5 outside, sir, subject to the same admonition that I gave 

6 you before. 

7 MR. EBERT: Trooper Dyer. 

8 Wh¢reupon, 

9 TROOPER R. A. DYER, 

10 a ~itness, was called for examination by counsel on behalf 

11 of 'the Commonwealth, and, having been duly sworn by the 

--12 Cle;rk of the Court, was examined and testified as follows: 

13 DIRECT EXAMINATION 

14 BY MR. EBERT: 

15 : Q. State your full name and give your place of em-

16 ployment. 

17 , A. Trooper R. A. Dyer, Virginia State Police. 

18 Q. How long have you been so employed? 

19 . A. 
i 

·Eight-and-a-half years. 

', 
20 In what capacity are you now employed with the 

21 Virginia· State Police? 

22 

23 'Q. 

Narcotics investigation. 

How long have you been involved in narcotics inves­
~1 
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l A. It was in Prince William County at the intersection 

2 of Route 234 and Route 15. 

3 Q. Were you familiar with the area where Trooper 

4 Gray was located at the time he transmitted this message to 

5 yo(l? 

6 A. Yes, sir, I was. 

7 Q. How far was the area where you first observed Mr. 

s Rh~des from that area? 

9 Approximately two miles. 

10 Q. Up9n observing Mr. Rhodes, what did you do? 

11 A. I fell in behind a surveillance team consisting 

-12 of two other vehicles which was behind Mr. Rhodes and followEi-d 

13 it down Route 15, which I guess would be east towards 

14 Hay.market. 

15 Q. When you say surveillance team, do you know who 

16 these individuals were? 

17 A. Yes, sir. It was Investigator T. P. Clark and 

18 In vest igator R. D. Fish. 

19 

20 

21 

22 

23 

Q. Then what happened? 

A. We followed the'vehicle to Orndoff's truck stop 

which is the int~rsection of 50 and 15 in Prince William 

Coupty at Haymarket. 

Q. What route did the vehicle take prior to going then? 
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1 A. It took Route 15 to 50. 

2 Q. Would you describe to the ladies and gentlemen of 

3 the jury the action of the car? 

4 A. At the time I saw it, it was speeding, or appeared 

5 to'be speeding. It was going over 55 miles an hour when 

6 I saw it. 
I 

7 Q. Did it go directly to Orndoff's? 

8 I A. When I observed the vehicle, it was going directly 

9 to.Orndoff's. 

10 I Q. Then what happened? 

11 A. When I arrived at Orndoff 's, it pulled into the 

-12 parking lot between two rows of cars, and I took my vehicle 

13 to the front and blocked the vehicle, and got out and 

14 approached the yellow Mustang. 

15 Q. And then what occurred? 

16 , A. As I approached the vehicle, I detected an odor, 

17 as I was ·approaching from the front of the Mustang. I 

18 was. about three to five feet away, and I detected an odor 

19 which appeared to be PCP. 

'• 

20 I went to the passenger's side and got two 

:n pas$engers out of that side. Investigator Fish went to the 

22 driver 1 s side and got Mr. Rhodes out of that side. 

23 Q. And did you have occasion to smell, when you went 
53 
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1 in the car, did you smell anything? 

2 A. As I was approaching it, I smelled what appeared 

I 
3 to be PCP; and when I got to the vehicle, I could still 

4 sm~ll the strong odor emitting from the inside of the 

5 vehicle. 
' 

6 ~- Did you take anything from the vehicle? 

7 k Yes, I did. 

8 Q. What did you take? 

9 A. I took a plastic bottle with some plant material 

10 in it, a plastic bag with 12 cigarettes, and a hypodermic 

11 syringe. 

.. 12 Q • Where did you get those items from? 

13 A. The small plastic bottle was on the right, front 

H floorboard. The· pla.stic bag was on the console, or hump, 

15 for: the drive shaft just behind the front seat on the side 

16 of 'the hump or console; and the syringe was laying on the 

17 flobrboard. 

18 Which floorboard? 

19 A. Right, frof).t. 

20 Where were the other passengers located? 

21 ! A. The young lady, Uary Jane McDaniels, in the right, 

22 front passenger seat; and Eugene Tirado was in the right, 

23 rear passenger seat. 
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1 Q. And the substance which you described as being 

. 2 the pastic bag with cigarettes in it, was that within 

3 reach of the defendant? 

4 A. Yes, sir. 

5 MR. LYNCH: He is leading the witness, and it is 

6 a conclusion on his part. 

7 THE COURT: Agreed. 

8 BY MR. EBERT: 

9 Q. How far away was the item you mentioned from the 

10 defendant? 

11 A. The seats in the front of the Mustang were bucket 

-12 seats with an opening between the bucket seats, and, 

13 si t:ting in the bucket seat, it would have been right behind 

14 the bucket seat. It would be within reach of anyone. 

15 Q. I show you what has been marked as Commonwealth's 

16 Exhibit No. 1 for identification purposes and ask if you 

17 can tell the ladies and gentlemen of the jury whether or 

18 not that is similar to the item which you have described? 

19 A. Yes, sir, it is. With the one exception of the 

20 cig~rettes that I found appeared be soaked in something. 

21 They were wet. That's the only difference in the way it 

22 looks. 

23 : Q. How about the bag itself? Is the bag the same, or 

--
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1 what was it like? 

2 A. The other bag, the bag I found, was a plastic 

3 sandwich bag which was sealed at the top. 

4 MR. EBERT: I would offer this into evidence, 

5 realizing, of course, it is just a facsimile of what he 

6 has testified to. It's a piece of demonstrative evidence, 

1 not the evidence itself. 

8 THE COURT: Do you have any objection for the 

9 demonstrative viewpoint? 

10 MR. LYNCH: No, Your Honor. 

11 THE COURT: It will be allowed to come in as not 

-12 the actual evidence, but to demonstrate, and for that 

13 purpose only. 

14 (Th·e object heretofore marked 
Commonwealth's Exhibit No. 1 for 

15 identification was received in 
evidence.) 

16 

17 

18 

19 

20 

21 

22 

23 

BY MR. EBERT: 

· Q. With regard to the exhibit you mentioned or the bag, 

what did you do with it? 

A. At the time, I tpok all of the evidence out and 
I. 

put it on the top of the vehicle. I then sealed it. in a 

brown evidence envelope; and on the outside of it, I put the 

def~ndant's name, where it was found, my name, and the 
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1 location, date and time that it was sealed. 

2 I then placed all of the evidence in the trunk of 

3 the vehicle I was driving which belongs to the Department 

4 of State Police, and I'm the only one who has a set of keys 

5 to~ that vehicle. 

6 The envelopes were kept in that trunk until 

7 September the 20th, 1978, when I took it to the Consolidated 
I 

8 LalP in Merrifield, Virginia, and turned it over to Or. 

9 Hepner. 

10 I o. From the time you received it until the time you 

11 turned it over to Dr. Hepner was it in your sole and exclu-
1 

--12 sive possession? 

13 A. Yes, sir~ 

14 Q. Was a number assigned to it when you turned it 

15 over to him? 
I 

16 A. When I took it to the lab, the secretary issued 

17 a number, and she put it on the form I turned in, and then 

18 Dr• Hepner wrote it on each one of the bags. 

19 Q. Did you personally deliver this to Dr. Hepner? 

20 A. Yes, I did. 

21 Q. Do you know what number was assigned to that exhibi~ 

22 by the secretary? 

23 A. From the records, I could state that, yes, sir: 
. 57 
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1 Iti is 78-N-2098. 

2 Q. Did you have an occasion to receive that exhibit 

3 ba9k at a later date? 

4 A. Yes, sir, I did. 

5 ! Q. From whom did you receive it and when? 

6 A. It was Dr. Hepner on April the 5th, 1979. 

7 Q. Did you have an occasion to cause that exhibit 

8 to~be destroyed at a later date? 

9 A. Yes, sir, I did. 

10 Q. When was that? 

11 A. I don't have the notes on the exact date. It was 

··12 wi~hin about a ·month-and-a-half ago. 

13 I Q. Getting back to the time that you took these items 

14 frqm the car, did you see any license plate in the car? 

15 

16 

17 

18 

19 

20 

:n 

22 

23 

A. 

Q. 

A. 

I . 

! Q. 

I 
'A. 
I 

No, sir. 

This all occurred in Prince William County? 

Yes, sir, it did. 

MR. EBERT: 'I'hat 's all I have. 

THE COURT: You may cross examine. 

CROSS EXAMINATION 

BY MR. LYNCH: 

Were you looking for a license plate? 

No, sir. 

•."'-
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1 Q. You are not saying that the license plate was not 

2 in there, you are saying you didn't see it? 

3 A. I am saying I did not see any license plate, sir. 

4 Q. But there could have been one in there in a white 

5 envelope? 

6 A. Might have been. I didn't see one. 

7 Q. After you made the arrest of Jacky Rhodes, you 

8 empounded the car, didn't you? 

9 A. I had it towed for safe keeping until it was 

10 tur.ned over to the owner. 

11 . Q. How long have you been with the drug enforcement 

-12 part of the State troopers? 

13 A. Approximately four-and-a-half years. 

14 Q. Has Trooper Gray been there longer· or shorter than 

15 you; in the drugs? 

16 

17 Q. 

18 A. 

19 ; Q. 

20 A. 

21 Q. 

A. 

23 

I don't know. 

And, you say you smelled PCP on at least 25 times? 

Yes, sir. 

And it has an unique odor? 

Yes, sir. 

Rotten eggs has a unique odor, does it not? 

Yes, sir. 

Are you aware of wha~ is used to make PCP, what 
5!1 
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1 chemical? 

2 A. Some of the items, yes, sir. 

3 Q. Is not ether one of the items that is used to make 

4 PCP? 

5 A. Yes, sir. 

6 Q. Are you aware of the chemical factory that is up 

7 the road from Mrs. Rhodes' house? 

8 A. I think I know the building you are talking about, 

9 but I don't know what type of building it is or what it 

10 does. 

11 Q. The car that .Mr. Rhodes was operating was a Mustang 

·-12 correct? 

13 A. Yes, sir. 

Q. Tell the jury, please, what your understanding 
I 

15 of a floorboard is. What is a floorboard? 

16 A. A floorboard? 

17 Q. Floor or floorboard. 

18 A. Of a vehicle? 

19 Q. Yes. 

20 A. It would be anything other than the seats, anything 

21 that would be covered with carpet I would say would be a 

22 floorboard. 

23 ' Q. You testified. at Mr. Rhodes' preliminary hearing 

60 
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1 as to the location, did you not, of this white object that 

2 you found in the car? 

3 A. I am sure I testified to it. 

4 Q. And that was back in May of 1979? 

5 A. I am not sure of the date, sir. 

6 Q. Well, certainly, the preliminary hearing was quite 

7 awhile ago, before today? 

8 A. Yes, sir, it was. 

9 Q. And you just testified today, through Mr. Ebert's 

10 questions, that this item that you found was within easy 

11 reach ·of Mr. Rhodes on this console? 

13 Do you recall testifying previously that, in fact, 

14 on the floor of the car in back of Mr. Rhodes? 

15 I don't remember how I testified before, sir. 

16 Tro~per Dyer, Mr. Ebert -- The preliminary hearing 

17 transcript, page 35, Your Honor, that would be dated May 

18 15, 19 79, page 35. 

19 MR. EBERT: I wasn't provided a copy of that 

20 transcript, Your Honor. 

21 

23 Q. 

THE COURT: You can use ours. 

BY MR. LYNCH: 

Page 35, the question was presented to you, do :you I 
f;1 
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1 recall this question at the preliminary hearing? .The 

2 question to you, I believe, was by the Commonwealth Attomey. 

3 Did you find any near where the defendant was sitting in 

4 thE? car? 

5 Answer: The plastic bag with the cigarettes was 

6 behind him on the seat on the floor. 

7 Do you rernernbe.r that answer? 

8 A. No, sir, I don't remember on the seat, on the 

9 floor. 

10 Q. There was a dash, on the seat, dash, on the floor. 

11 Do you recall saying at the same preliminary hearing that 

--12 it ~as on the floorboard behind the defendant? 

13 A. I may have. 

MR. EBERT: Where are you referring to, sir? 

15 MR. LYNCH: I want to ask him if he recalls saying 

16 that. I am referring to page, Mr. Ebert, page 48. 

17 MR. EBERT: Ask your question. 

18 BY MR. LYNCH: 

19 Q. The question was to you on page 48~ You said, 

20 I believe, that you found, let's take the back seat, you 

21 

22 

23 

said in back of Rhodes. I assume you meant the back seat. 

Answer: On the floorboard behind Mr. Rhodes. 

Do you recall that answer? 
I'''> 
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1 A. I don't recall it. I probably did say that. That'.~ 

2 what I've said this morning. 

3 Q. Now, well, maybe the jury remembers what you said, 

4 after Mr. Ebert asked you this question, that it was within 

5 each reach of Mr. Rhodes, this plastic bag? 

6 A. Yes, sir. 

7 Q. It was within much easier reach of l-ir. Tirado, who 

8 wa~ sitting in the back seat, wasn't it? 

9 A. It was within the reach of everybody in the vehicle 

10 Q. It wasn't any closer to Mr. Rhodes or any easier 

11 to reach for him than anybody else in the car? 

__ 12 A. No, sir. 

13 Q. As far as the syringe that you found, that was 

14 up next to Miss McDaniels purse, wasn't it, or in some- be-

15 lon:ging of hers? 

16 A. No. I have two syringes I seized. One was on the 

17 floorboard, and the other one was in her sox. 

18 Q. But it was on the floorboard on her side? 

19 A. Yes, sir. 

20 Q. Those syringes have nothing to do with PCP, do 

21 they; or did they in this case? 

22 A. 

23 

There was nothing found in the syringes, no, sir .. 

MR. LYNCH: That's all I have. 
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1 THE COURT: Do you have further questions? 

2 REDIRECT EXAMINATION 

3 BY MR. EBERT: 

4 Q.: Do you recall saying at the. same preliminary 

5 hearing, question, in response to a question, a further 

6 question, do you recall making this answer: I am talkin.g 

7 about going from the -- For your record, Mr. Lynch, page 

s 49~ -- You have the carpet. This bag was laying on the 

9 left-hand side behind Mr. Rhodes or the hump, beside the 

10 hump. It wasn't on the bottom or up against the door. It 

11 was right on the hump. 

_12 Do you recall saying that? 

13 A. I remember talking about.it being on the hump. 

Q. Incidentally, this chemical plant that has been 

15 mentioned, that wasn't near Orndoff' s, was it? 

16 No, sir. 

17 MR. EBERT: That's all I have. sir. 

18 THE COURT: May this witness be excused or do you 

19 want him to standby? 

20 

21 

22 

23 

MR. EBERT: He could stand by, Your Honor. 

THE COURT: You may stand by. Let's take about a 

five minute break. Give you a chance to stretch a little. 

(Brief recess.) 
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1 THE COURT: Bring the jury in, please. 

2 (The jury returned to the courtroom and resumed 

3 their place in the jury box.) 

4 THE COURT: You may call your next witness. 

5 MR. EBERT: Dr. Hepner. 

6 Whereupon, 

7 DR. KARL E. HEPNER, JR., 

8 a witness., was called for examination by counsel on behalf 

9 of the Commonwealth of Virginia, and, having- been duly sworn 

10 by the Clerk of the Court, was examined and testified as 

11 follows: 

12 DIRECT EXAMINATION 

13 BY MR. EBERT: 

I 

Q. State your full name and your place of employment. 

15 . A. Dr. Karl E. Hepner, Junior. I am employed by 

16 the Commonwealth of Virginia at the Northern Regional 

17 Fo~ensic Laboratory. 

18 Q. In what capacity are you employed? 

19 A. I am Forensic Chemist and Chemist Supervisor of 

20 the Drug Analysis Section. 

21 Q. As such, what do your duties include? 

22 A. My duties include receiving specimens involved in 

23 criminal investigations and6~a~ining the specimens for 
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1 evidentiary value. 

2 Q. Have you received special education, training and 

3 qualifications in that field? 

4 A. Yes, I have. 

5 Q. Would you tell the ladies and gentlemen of the 

6 jury what that is? 

7 MR. LYNCH: Your Honor, I would stipulate the 

8 do~tor has those qualifications. 

9 MR. EBERT: I think the jury ought to hear his 

10 qualifications. 

11 THE COURT: Give it briefly, then, that would be 

12 f irte. 

13 THE WITNESS: I hold a bachelor's, master's and 

14 doctorate degrees in chemistry. I have graduate level 

15 training in the analysis of organic drugs and the chemistry 

16 of organic drugs. I completed the Bureau of Narcotics and 

17 Dangerous Drugs seminar series in the analysis of dangerous 

18 drugs, and a course of training with the Commonwealth of 

19 Virginia upon my employment there. 

20 BY MR. EBERT: 

21 'Q. 

22 

23 Q. 

Have you qualified as an expert prior to this date? 

Yes, sir, I have. 

Did there come an occasion when you received some-
66 
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1 thing from Trooper Dyer which is the subject of this case? 

2 A. Yes, sir. 

3 Q. When was that? 

4 I received some evidence from Trooper Dyer on the 

5 20~h of September, 1978. 

6 ! Q. Upon receiving that evidence from him, was it 

7 as~igned a case number? 

8 A. Yes, sir, it was. 

9 Q. What case number was it assigned? 

10 A. 78-N-2098. 

11 Q. Did you take that ·evidence in your possession at 

12 that' time? 
I . 

13 A. Yes, sir. 

14 Q. What did you do with it? 

15 A. The evidence was placed in my personal safe until 

16 such time as it was removed for examination. 
I 

17 Q. Did anyone other than yourself have access to that 

18 safe? 

19 A. The Director of our laboratory has the combination 

20 to the safe in the event,of emergencies. 

21 Q. 'l'o your knowledge, did anyone enter that safe other 

22 than yourself? 

23 A. No, sir; and the evidence envelopes remained sealed 
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1 until I removed them and unsealed them to examine the 

2 co![ltents. 

3 Q. With regard to the exhibit' that you examined, with 

4 regard to the envelope which has been described as similar 

5 to Exhibit No. 1, did you have such an exhibit? 

6 A. A plastic bag containing cigarettes, yes, sir. 

7 Q. How many cigarettes were in that bag? 

8 A. There were 12 cigarettes. 

9 Q. Did you conduct an analysis of the contents of 

10 those cigarettes? 

11 A. Yes, sir; an analysis was conducted on a representa~ 

12 tiwe sample of the cigarettes. 

13 Q. What did your analysis reveal? 

14 A. The cigarettes were found to have been treated with 

15 phe,ncyclidine, PCP. 

16 Q. What type of substance is that? 

17 A. PCP is an hallucinogenic substance. It's original 

18 use was as an anesthetic. It has also been used to tran-

19 quilize large animals. 

20 Q. What did you do·.with the exhibit, the remainder of 

21 the exhibit, after you analyzed it? 

22 

23 

A. The exhibit was replaced in the original bag. The 

bag was sealed. My initials, case, identification number 
68 
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1 were placed across the seal. It was then, in its entirety, 

2 replaced into the original envelope and the envelope was 

3 sealed. 

4 I then replaced the envelope in my safe where it 

5 remained until such time as Trooper Dyer returned, and I 

6 returned the evidence to him. 

7 Q. From the time that you received.the exhibit until 

8 th$ time you conducted the analysis on the contents of the 

9 exhibit, was it in your sole and exclusive possession? 

10 A. Yes, sir. 

11 MR. EBERT: That's all I have of this witness. 

_12 CROSS EXAMINATION 

13 BY MR. LYNCH: 

Q. When you received this item that you examined, Dr. 

15 Hepner, did you receive it directly from Trooper Dyer? 

16 A. Yes, sir. 

17 . Q. That was on the 20th of September, I believe you 

18 sai~? 

19 A. Yes, sir. 

20 'Q. Of course, you have no knowledge as to how long 

21 he llad had it before that? 

22 .A. No, 

23 'Q. Is 

sir. 

ether part -- 69 
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1 A. Excuse me, sir. There is a notation on my notes 

2 Trboper Dyer indicated that the date of events was 9/16/78. 

3 I stand corrected. 

4 Q. Is ether part of the -- Is that used to make PCP? 

5 A. Ethyl ether, yes, sir. Anhydrous ethyl ether. 

6 0. When you got this envelope, did some odor reach 

7 out and hit you in the face? This container? 

8 A. I have no notation of any odor being present. 

9 Q. Are you aware of the smell of PCP, what is smells 

10 like? 

11 ' A. Yes, sir. 

12 Q. Does it have a unique odor? 

13 A. It has a heavy medicinal odor, yes, sir. 

Is there anything -- Is it some kind of rare smell 

15 that only PCP smells like that in the whole world, as far 

16 as you know? 

17 A. I couldn't say it. is totally unique to PCP. There 

18 would be several chemical compounds that would have a 

19 similar odor. 

20 Q. 

21 odor? 

22 A. 

23 Q. 

Several chemicaJ:, compounds that would have a similar 

I would say yes, sir. 

One last question: You are -- I stipulated to it, 
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1 and Mr. Ebert wanted to_ prove it anyway, about your 

2 expertise in the field of chemical analysis. You are 

3 not a physician, is that.correct? 

4 A. No, sir; I am not a doctor of medicine. 

5 Q. Do you know_ from your expertise, within the field 

6 of your expertise, can you tell the jury and the Court 

7 whether or not there are different kinds of PCP, first of 

8 all? 

9 I don't understand "different kinds". 

10 Q. Are there different types of phencyclidine, or is 

11 there just one type or kind? . 

-12 A. No, sir. Phencyclidine is a discrete compound. 

13 It has no isomeric configurations. 

Q. Do you know if it has a depressant effect on the 

15 central nervous system, from your expertise? 

16 A. From my reading. 

17 Q. As far as your field of knowledge, you can't say 

18 one way or the other whether it has a depressant effect? 

19 MR. EBERT: Your Honor, he is asking what he knows. 

20 He is asking the questio~s. I don't know how he can say , 

21 whether, although I know this is an expert, whether he read 

22 it br heard it. He has already said he is not a medical 

23 doctor. 

71 
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1 MR. LYNCH: I qualified the question "from his 

2 field of expertise", and I could have read it, but that 

3 doesn't make me an expert on it. 

4 THE COURT: State your question again, Mr. Lynch. 

5 BY MR. LYNCH: 

6 Q. From your field of expertise as a chemist~ can 

7 yo;u testify with reasonable medical certainty that PCP has 

8 a !depressant effect on the central nervous system? 

9 THE COURT: Wait a minute. He is not a medical 

10 doctor. You are asking him in the te~minology of a 

11 re~sonable medical certainty, probability. I don't believe 

12 that is a fair question: 

13 I sustain the objection. 

14 MR. LYNCH: You're saying he can't answer the 

15 question? 

16 THE COURT: You can't put it in the words of 

17 reasonable medical probability what. the effects are of PCP. 

18 He 'can only testify what the substance was. 

19 MR. LYNCH: That's all I really wanted to elicit 

20 fr0m this witness, Your Honor. Thank you. 
I 

21 THE COURT: Do you have further questions? 

22 MR. EBERT: I have no further questions. 

23 THE COURT: Thank you, Doctor. 

...,? . 

You are excused and 
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1 free to go. 

2 MR. EBERT: That is the Commonwealth's evidence, 

3 Your Honor. 

4 THE COURT: Is defense ready to go forward at this 

5 time? 

6 MR. LYNCH: I have some motions to make, and then 

7 I have 

8 THE COURT: Let me ask the jury, if they will, to 

9 retire to the jury room again, please. 

10 (The jury retired from the courtroom.) 

11 THE COURT: All right, sir. State your motion. 

_).2 MR. LYNCH: Let's see if. I have the right book. 

13 Yoqr Honor, it's Title 54 is what I'm looking for. 

14 Your Honor, may I impose upon the Court for Title 

15 54? 

16 M~. EBERT: Here. 

17 MR. LYNCH: Mr. Ebert has let me have his copy, 

18 Your Honor. 

19 THE COURT: All right. 

20 MR. LYNCH: Your Honor, the indictment alleges 

:n that; Mr. Rhodes is charged with possession of a prohibited 

22 drug listed in Schedule II of Title 54; and, so, therefore, 

23 we nave to look to what it is that is illegal for him to 
·73 
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1 possess. We have to look to 18.2-350, which is the 

2 criminal section sayin~ it shall be illegal for anyone 

3 to possess any drug contained in Schedule II in Title 

4 . 54·, Section 524. 84, and Schedule II is in under 54-524, 

5 84::6. 

6 Now, Your Honor, phencyclidine comes under depressa~ts. 

7 I will have to look at the Court's copy because this is not 

8 updated, Your Honor. 

9 THE COURT: I don't know whether that has been 

10 revised or not. 

11 MR. LYNCH: It has, Your Honor, but not to --

_12 Here under the pocket supplement of the 1950 Code, that is 

13 the ··79 supplement, under Schedule II, it's broken down 

14 into A, B, C, D and E, and E pertains to depressants, and 

15 phencyclidine is one. It's the +ast of five items under 

16 depressants, which, as I said, is sub-Section E. 

17 Now, it says : Unless specifically excepted or 

18 unless listed in another schedule, any material,compound, 

19 mixture or preparation which contains any quantity of the 

20 following substances having a depressant effect on the 
. I 

21 central nervous system, including its salts, isomers and 

22 salts of isomers whenever the existence of salts, isomers 

23 and salts of isomers is possible within a specific chemical 

~.1.. 
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i 

1 de?ignation, colon, and it lists four other items, and the 

' 
2 fifth is phencyclidine. 

3 What I am saying, Your Honor, is that it just 

4 do~sn't say phencyclidine. We have to incorporate in it 

5 the preface, too, the following list of drugs, and it says, 

I 

6 as ;I said, any material, compound, mixture or preparation 

7 whi'.ch contains. any quantity of the following substances 

8 ha~ing a depressant effect on the central nervous system. 

9 That's why I was asking Dr. Hepner. He doesn't 

10 know, and the Commonwealth has not proven, Your Honor. 
I 

11 There is the paragraph right there [indicating) . 

_12 There has been no proof as to the effects of 

13 phehcyclidine from a medical point of view. Of course Dr. 
! 

14 Hep~er didn't know. He is not supposed to know. He is a 

15 chemist. 

16 But the CoQrnonwealth has produced no evidence to 

17 show the effect of phencyclidine, and it is just like 
I 

18 saying the Commonwealth has only proven half of its case 

19 insofar as the prohibitive drug. 

20 They have proven it is phencyclidine, but they 

21 have: not proven by any competent testimony or any testimony 

22 at all that it has any depressant effect on the central 

23 nervous system, and I would say, Your Honor, without that. 
75 
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1 proof, the Commonwealth's case must fail. It is fatally 

2 lacking. 

3 Secondly, Your Honor, the defendant is charged 

4 with possessing the controlled drug phencyclidine. Now, 

5 threre has been evidence that Mr. Rhodes had a white object 

6 in' his hand. Now, that was at the farm. Now, Trooper 

7 .Gray said I cannot honestly say whether that object that 

8 I saw in his hand was what Trooper Dyer showed me. 

9 Now, what Trooper Dyer said he saw was a. plastic 

10 bag similar to the one that's been marked as Commonwealth's 

11 Exhibit No. 1 with cigarettes with this odor of PCP, that 

.12 has this unique smell, and that is what he found in the 

13 back seat. 

Now, where was -- Whether it was on the hump or 

15 on lthe floorboard, I don't know, but Trooper Dyer said that 

16 all three occupants of the that car had equal access to 

17 that bag. 

18 Your Honor, as y_ou recall., there was a person in 

19 the back seat of the car who was just as close to that itera. 

20 Now, I'm sure Your Honor is familiar with, h~s 

21 probably heard the case cited so often of Christman versus 

22 Commonwealth and that involved three people in the back 

23 seat who were hitchhikers, I believe, and three people in 
?~ 
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1 th.e front seat, and some heroin was found in the back 

2 seat on the floorboard, I believe, and Christman was one 

3 of the three involved in the car. I believe he was not 

4 the driver. He was one of the passengers, I believe. 

5 He was tried and convicted on possession, and the 

6 Supreme Court of Vi·rginia, as early as that time said, that 

7 this was not sufficient evidence to put him in possession 

8 of that particular drug. 

9 Now, also, the Commonwealth must show that not 

10 only was there possession which consists of dominion and 

11 control, they also must show the knowledge and intent that 

12 the object was there. 

13 A.rid, I say to Your Honor first of all that they 

14 have not shown a possession exclusive or constructive, and, 

15 secbndly, have not shown the presence of the knowledge or 

16 the intent to possess this object. 

17 And, as the Court knows right in the statute 

18 itself, under 18.2-350, the second paragraph says that the 

19 mere presence of this prohibitive drug in a home or in a 

20 veh~cle shall in no way be a presumption of the knowledge 

21 or no presumption of possession. That is in the Code 

22 Section itself. 

23 So, what I am saying in the second sense, Your 

77 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERB4TIM REPORTERS 

3859 CH41N BRIDGE .ROAD 

FAIRFAX, VIRGINIA 22030 

591-3136 



93 

1 Honor, there has not been sufficient evidence to show that 

2 dominion and control by Mr.·Rhodes over this PCP. 

3 And, lastly, Your Honor, in the indictment, Mr. 

4 Rhodes is charged with possessing this prohibitive drug, 

5 and the phrase in the indictment says~ it says, without 

6 aut.hori ty. 

7 Now, I realize, Your Honor, that it is up to the 

8 That the Commonwealth does not have to negative certain 

9 th~ngs that are exceptions in the drug section, but the 

10 Commonwealth has gone forward to allege that Mr. Rhodes 

11 possessed this without authority. The Commonwealth.didn't 

-12 ha Vie to allege it in the first place, but the Court may 

13 remember the case It seems to me Mr. Ebert and I were 

14 arguing about the same case a long time ago. I think we 

15 read a murder case. 

16 There is a case authority which provides that if 

17 the commonwealth puts words into an indictment that aren't 

18 necessarily elements of the crime, but in some way limits 

19 or control the act or some limitation or control over the 

20 act, then those elements "must be proven. 

21 And, the case, Your Honor, is It's right at 

22 the tip of my tongue. I could find it in five minutes, 

23 Your Honor. It was about eight to ten years ago. It involve~ 
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shooting into an occupied dwelling which was a felony, 

anid it went something like _this, Your Honor, that the 

de'fendant was convicted of shooting into the occupied 

dwelling of John Jones, or owned and occupied by John Jones. 

The evidence turned out it was occupied by both 

men. 

The Supreme Court of Virginia said that since the 

commonwealth had gone on to limit or qualify the indictment 

putting in the words, in the indictment, then they were 

pr~cluded from -- In fact, they were compelled to go on 

and prove what they, in fact, alleged because these words 

had.qualified or limited the offense alleged in the indict-

ment. 

So, I am saying, Your Honor, that the words "without 

authority" have been placed in the indictment, and there 

has. been no testimony one way or the other as to whether 

or pot Mr. Rhodes had the authority to possess these things. 

Now, as I said, Your Honor, the Commonwealth 

ordinarily wouldn't have to negative it in their case, but 

they have alleged it. ~d, since they have alleged it, 

based on the authority of the case I mentioned, they 

haven't proven that he didn't have the authority. 
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1 for the motion to strike. 

2 May I have just one moment before I sit down? 

3 That concludes my motion to strike, Your Honor. 

4 THE COURT: All right, Mr. Ebert, do you want to 
I. 

5 reply? 

6 MR. EBERT: If I can now remember all of the grounds. 

7 First of all, with regard to the Christman case, I think 

8 that is an entirely separate fact situation. That was 

9 th~ee hitchhikers got in the back of the car, and there 

10 turned out to be some powder which was later analyzed to 

11 be heroin . 

... 12 Here we have ample evidence that he had control, 

13 dominion and intention. We have a strong odor. It has 

1~ been described as a distinctive odor of this drug at a 

15 place where the drug or at least where the defendant was 

16 first seen with an exhibit which appears to be the same 

17 exhibit that was an alleged illegal substance in the 

18 possession or under the control of the defendant. 

19 I think, or feel; that there is certainly ample 

20 evidence to make that a jury question as to whether or not 

21 he knowingly or intentionally possessed that substance. 

22 With regard to the Federal authority, as he 

23 pointed out, we don't have to negate. These drugs were not 

Qll 
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1 possessed with authority. There are certain drugs which· 

2 can be possessed by authority. And, of course, I think 

3 as a matter of law, this is not one of these drugs, and I 

4 don't feel that that is a well-founded motion. 

5 With rega~d to the fact that it must be shown to 

6 be .a depressant, there are -- This is strictly a descriptive 

7 Section within the Code which indicates what a depressant 

s is. And, as a matter of law, these items are deemed to 

9 be depressants. As a result, they are under the Schedule 

10 II portion of the Code, and should be punished as such. 

11 I dbn't think it is encumbent on this Section or any other 

12 Section to show, for the Commonwealth to come in and show, 

13 the very nature of the effect of this drug upon an indi-

14 vidual since the effect itself may be different in many 

15 cases. 

16 But, nevertheless, it is a matter of law. These 

17 are qualified. And, there is another Section in here which 

18 allows the Board to designate certain other depressants 

19 which aren't even, ·as a matter of law, designated. 

20 And, once the Board does it without even having· 

:n the General Assembly adopt it, they become illegal substance~ 

22 likewise. 

23 So, I submit to the Court that on all bases that the 
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1 motion should be denied. 

2 THE COURT: I am going to have to deny the motion 

3 on all bases. I see no grounds. After all we find the 

4 Drug Control Act is actually placed in the Statutes under 

5 the Board of Pharmacy, and I agree that it is just simply 

6 descriptive. They could add drugs to it if they so desired, 

7 as I understand the law in that respect. 

8 And, in regard to possession, I agree that there 

9 is enough situation and circumstances he~e that the case 

10 should go to the jury. 

11 And, with out authority, I don't believe that that 

12 is a sense requisite here, that he must prove that he did 

13 not have any authority. I think it's almost -- It's 

14 simply, as far as I'm concerned, it is simply surplusage. 

15 MR. LYNCH: That is the thrust of the case I was 

16 tall<;ing about. It normally would be surplusage except 

17 when it limits or qualifies the necessary elements of the 

18 crime. 

THE COURT: I consider it mere surplusage, and I 

20 am going to leave it at that point. 

21 

22 ruling. 

23 

MR. LYNCH: Please note my objection to the Court's 

THE COURT: All r~:t· Bring the jury in, 
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1 Are you ready to go forward at this time? 

2 MR. LYNCH: I can, with one witness, Your Honor. 

3 THE COURT: I understood what you said, you have 

4 one witness that won't appear till later. 

5 (The jury returned to the courtroom and resumed 

6 thE!ir place in the jury box.) 

7 THE COURT: All right, you may call your first 

8 witness. 

9 MR. LYNCH: I call ~1rs. P.hodes. 

10 THE COURT: Call Mrs. Rhodes to the stand, please. 

11 Whereupon, 

_ 12 MARGARET RHODES I 

13 a witness, was called £or examination by counsel on behalf 

14 of the defe~dant, and, having been duly sworn by the Clerk 

15 of the Court, was examined and testified as follows: 

16 DIRECT EXAMINATION 

17 BY MR. LYNCH: 

18 Q. 

19 ,A. 

20 

21 !'\. 

22 Q. 

23 A. 

.Would you tell these folks your full name, please? 

Margaret Rhodes. 

Are you related "to Jacky Rhodes? 

My son. 

Mrs. Rhodes, where do you live now? 

2400 Loudoun Drive. 
83 
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1 Q. What is it near, what town? 

2 A. It's right across from the convict camp on 15-26. 

3 Q. You are aware,. I believe, Mrs. Rhodes, that on 

4 September the 16th in 19 78, your son was arrested or th·at 

5 he was charged? 
I 

6 A Yes. 

7 Q. Were you living at the same place at that time? 

8 1 A Yes, sir. 

9 Q. Mrs. Rhodes, who owned the premises there at that 

10 ti~e? Who was the owner of that? 

11 A We do. 

12 When you say "we", who is "we"? 

13 A. My husband and I. 

14 Q. Does Jacky have any ownership in that, or did he 
I 

15 have any then? 

16 I A. No, sir. 

17 Q. Did he, in fact, live with you at that time? 

18 A. No, sir. 

19 'Q. Can you tell the members of the jury, please, 

20 whether or not there were some motor vehicles that were 

21 out . there at the premises? 

22 

23 

I think there's about five or six out there, really 

I think that's about how many. They are old cars that have 
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1 be1en abandoned. 

2 Q. Do you know who they belong to? 

3 A. Well, let me see. I think there's one, two of 

4 them is his, and I think five of them mine. 

5 Q. Five of them yours? 

6 A. Yes, sir. 

7 Q. On this particular day, back on September 16th of 

8 '78, you testified in saying where the farm was. You said 

9 it was across from the convict farm. And, directing your 

10 attention -- Well, which direction from the front of your 

11 house, which direction is the convict farm, if you know? 

12 ' A. Straight across in front of me. 

13 Q. Would that be north? 

14 A. East, I think. I'm not sure. For instance, I'm 

15 sitt:ing this way [indicating], it's across that side from 

16 me. 

17 Q. If you came out the front door of your house and 

18 turned right and went up Loudoun Drive, what is up the 

19 road on the right, if anything? 

20 A. Well, right it ~asn't anything. It was just more 

21 of my property up to 15. That's all ours up there. 

22 

23 

Q. I am not talking about your property, but can you 

tell us whether or not you are familiar with a. chemical factqry 

o t:"' I ._,_ 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 

38551 CMAIN BRIDGE ROAO 

FAIRFAX, VIRGINIA 22030 

591•3138 

---- -------------------------------------------



101 

1 A. Milky Spore? It's a Milky Spore or whatever. It's 

2 a Rota-Rooter laboratory. It's where there's a laboratory 

3 fol\" grasses. Last year they got them. They weren't supposel to 

4 but they did have worms down in the basement, and they 

5 was: testing them for something or another. 

6 And they test out bugs and things like that for 

7 trees that they have. Your plants and your trees and things 

8 like that. 

9 Q. Mrs. ·Rhodes, it has been testified to by Trooper 

10 Gray that he noticed certain odors out there at your 

11 place on the day leading up to the arrest. 

12 MR. EBERT: Your Honor, may we approach the Bench 

13 before we go any further? 

14 THE COURT: All right, sir. 

15 BENCH CONFERENCE 

16 MR. EBERT: I anticipate that he is going to try to 

17 introduce evidence that these odors that have been testified 

18 to may have emanated from some other source, namely, this 

19 chemical plant which is up the road. 

20 If he going to open this up, I feel at this point, 

21 the c::orrunonwealth should be permitted in rebuttal to actually 

22 go into the chemicals that were found on the premises, 

23 what they smelled like, et cssera. And, I don't think it 
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1 is. fair to the Commonwealth to limit us from mentioning 

2 these items that were found on the scene which I feel are 

3 material, and then to allow him to argue that, on the 

4 otherhand, in effect the odor came from some other source. 

5 For that reason, I would ask, if he is going to 

6 open it up, that it be done with the understanding that, 

7 hopefully, the Court would allow us to go into that other· 

8 evidence. 

9 THE COURT: I understand your position. What is 

10 your position? 

11 MR. LYNCH: It has been testified -- That sounds 

_12 like Mr. Ebert. He wants to get in his evidence saying 

13 that the troopers said I smelled this odor, and when I 

1* was out there permeating out of the farm; and I can't ask 

15 this witness whether she ever noticed a strange odor 

16 herself out there. Th_at was my next question. I can limit 

17 it to that very question: Has she ever noticed any unusual 

18 odor's out there. 

19 

20 

21 

22 

23 

THE COURT: If you go to the point of stretching 

it to some other plant lo·cated nearby, I think it would be 

unfalir to the Commonwealth to say he couldn't come back 

on rebuttal and say what was available on the premises on 

that day because you are opening up an area which he should 
87 
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1 be entitled to rebut. 

2 MR. LYNCH: I sure don't want to do that. 

3 THE COURT: I agree with you, but I think he 

4 would be entitled to it as a matter of law to rebut that. 

5 You can't raise something that would create another option 

6 and not give him a chance to tear it down. Do you understana 

7 that? 

8 MR. LYNCH: I' 11 move on to something else. 

9 THE COURT: All right. 

10 OPEN COURT 

11 BY MR. LYNCH: 

12 Q. Mrs. Rhodes, directing your attention to that 

13 same day, that is, September 16, '78, before Jacky was 

14 arrested, did you have an occasion to see him on that day? 

15 A. Once. 

16 Q. Where was that? 

17 A. Well, I wasn't at home when he came in, but when 

~ I got back, he was there. I noticed the telephone was 

19 out of whack. So, I wanted him to call the telephone comp an::: 

20 caus.e otherwise I have td walk to get it fixed. 

21 So, I just seen him, and he came in the house, and 

22 I gave him his motorcycle tags which come to the house. I 

23 used to pick up all my kids tags for them. 
~R 
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1 and I go get tags, and I go get everything else, and I 

2 giye him those. 

3 And, he wasn't there but just a few mintues and 

4 that was it because I had a house full of company. 

5 Q. Were you there when he left? Were you still at 

6 the house when he left? 

7 A. Yes, sir. 

8 Q. Whenever he left, then, did he have the motorcycle 

9 tags with him when he left? 

10 I A. Yes, sir. 

11 Q. And tell the members of the jury, please, what the 

__ 12 tag1s -- How big were they? 

13 A. Motorcycle tags? They was not very big. They are 

H just in a little envelope, that's all. I don't know how 

15 big they are, but they are not very big. They are for the 

16 motorcycle, and I had them on the icebox, a.nd they was in 

17 a white en ve;lope, and I just gave them to him. 

18 Q. Envelope and all? 

19 I A. Sir? 

20 Q. Envelope and all? 

21 A. Yes; sir, cause the registration thing is in it. 

22 That a-way, if you take it out, you'll lose the registration 

23 car4. 
89 
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1 Q. Can you tell us, please, when he went out, did 

2 he have that envelope with him? 

3 A. Yes, sir. 

4 .MR. LYNCH: That's all I have. 

5 THE COURT: Cross examine. 

6 CROSS EXltMINATION 

7 BY MR. EBERT: 

8 What time did you see your son on this date? 

9 A. Frankly, to be truthful to you, I cannot say. 

10 Did you see him on more than one occasion? 

11 A. No; we only had the one time, but, like I said, 

-12 on the weekends at my house, we have anywhere from 14 to 30 

13 people, and, frankly, I don't know what time it was. My 

14 house is the gathering place for all the family, for every-

15 body. 

16 Q. So you don't know what time it was? 

17 
I 

A. I think it was in the afternoon, but I'm not sure. 

18 'J. As far as you know, he could have been on the 

' 19 prem+ses on other occasions and you not seen him, is that 

20 right? 

21 !\. Anybody can, for that matter. 

22 Q. In other words, he could have been there on other 

23 occasions, and --

90 
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A. Not that morning, no. 

Q. This was in the morning? 

A. Not that day. He.couldn't be on the place as 

soon as then. 

Q. But, in the mornings, is that what you said? 

A. I said I'm not sure. It was around noon. 

Q. Your best recollection it was around noontime? 

A. I think so. 

~ Could it have been in the afternoon, late after-

noon, mid-afternoon? 

A. Possible. 

Q, Did you say impossible? . 

A. Possibility. 

~ Who wa~ with him when you saw him? 

A. Only one person I knew who was with him. I don't 

know who the other one was. There were three of them. 

~ Who was the person that you knew? 

·A. Mary Jane. I don't even know her last name. 

,~ And there was another male with him, is that correc ? 

A. I believe there.was, but he wasn't out of the car, 

as far as I knew. 

~ What kind of ca~ was it? 

~ That I could tell you either. 
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1 Q. Did you see him get out of a car? 

2 A. Who? 

3 Q. Your son? 

4 A. No, he was ~ut of the car when I got home. 

5 Q. Where was he physically located when you got home? 

6 A. Standing out in the driveway. 

7 Q. Did he go in the house with you? 

8 A. Yes, sir. 

9 Q. And you gave him the tags and he left, is that 

10 right? 

11 A. Yes, sir. 

12 Q. Did Mary Jane come in the house, too? 

13 A. No, sir, I don't think so. 

Q- Did the other individual come in the house, too? 

15 A. No, sir. 

16 Q. Was anyone else there that you were aware of on 

17 this occasion? 

18 A. V..1ho was there? 

19 Q. Yes. 

20 A. You mean people.who was.there? There was 

21 Q. His friends, other th.an those people? 

22 A. I think Charlie Justice come up there before they 

23 left. Yeah, he did. He come up there. 

n~ 
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1 Q. Do you know what time that was? 

2 A. No. 

3 Q. How long was ·it after you gave him this envelope 

4 before Charlie Justice arrived? 

5 A. Wasn't neither one of them there very long. I 

6 really don't know. 

7 Q. I understand. that, but he was in the driveway when 

8 you got home? 

9 A.. Charlie Justice? No, sir, he come afterwards. 
. . 

10 Q. I mean, you_~on. 

11 A. My son, yes;.: : . 
"\, ... ·~. 

_12 Q. So, you and··he· went into your home, is that cqrrect 

13 A. Yes. 
.,. . 

14 ; Q. And you gave': him this envelope that you mentioned, 

15 is that correct?· 

16 A. Yes, sir. 

17 Q. And, then, s0metime later, whatever time you tell 

18 it, Charles Justice aL"·~i ved, · and I assume he was in the 

19 

20 

21 

22 

23 

car? 

A. 

Q. 

Yes, sir. 

.~ ... ~ .... ,,,: .... ·.:: ... , 

Where was yow.=-·: son when Charles Justice arrived, 
·~- ... 
-~· if ~ou know? •-

A. They was "'fixipg .. to leave. 

93 
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1 Q. Was he in the car at that time? 

2 A. No, I don't think so. 

3 Q. He was not? 

4 A. Like I said~ I couldn't swear to it, but I don't 

5 think so. 

6 Q. Where were you? 

7 A. I was standing out there, but, like I said, there 

8 was a crowd, a lot of people, there, and I don't pay any 

9 at~ention to one certain person. 

10 Q. You went inside and got the envelope and then came 

11 back outside, is that what you' re telling us? 

12 A. Like I said, I wasn't there. Naturally, I come 

13 up in the wagon, I get out and go in the house. I talked 

14 to him, and say, "Hi.", to him. As I said, we got a blinch 
• 1 

15 there. 

16 Q. Please answer my question, ma'aM. 

17 You asked me what I was doing. 

18 .Q. If I'm wrong, you can say I'm wrong. You came 

19 home. and your son· was in the driveway, is that right? 

20 A. 

21 q. 

22 time? 

23 A. 

Yes. 

And Charles Justice was not in the driveway at that 

No. 
94 
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1 Q. You and he went into the house, is that right? 

2 A. Right. 

3 Q. Where was the tag located, again? 

4 A. On top of the icebox in the kitchen. 

5 Q. So you and he went into the kitchen, is that right? 

6 A. Yes, we went in there. Whether we went anywhere 

7 else, I don't know. 

8 Q. And, at some point, you took the tag from the top 

9 of: the refrigerator and gave it to your son, is that 

10 correct? 

11 
I 
I 

\ A. When he came in, I said, "Your tags are here. 

_12 Heie' s your tags.", and I gave them· to him. 

13 ' Q. Just answer my question. At some point, you 

14 rea:.ched on top of the refrigerator, took the tags, and 

.15 handed them to your son, is that right? 

16 Ri<;ht. 

17 ',Q. That was in the kitchen, is that right? 

18 A. Right. 

19 'Q. And, I would assume there were a number of other 

' 20 people in the home Or around the home at that time I iS that 

22 A. 

23 Q. 

Right. 

Then, later on, your son left, is that right? Left 

~5 
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1 the kitchen, left the house, and went outside, is that 

2 r.f.ght? And, did you accompany him outside? 

3 A. I don't know whether I accompanied him or not, 

4 but I went out behind him. 

5 Q. Did you follow him outside? 

6 A. I went out, yes. 

7 Q. What did you do after you got outside? 

8 A. Standing there, running my mouth with everybody 

9 else. 
I 

10 i. Q. How long was it, to the best of your recollection, 

11 before Charles Justice arrived? 
I 

.12 A. Just a few minutes. It wasn't much, I don't think 

13 so.1 

14 Would you say.five minutes? 

15 I A. I don't know. 

16 : Q. Ten minutes? 

17 MR. LYNCH: Your Honor, if the witness says she 

18 doeris't know 

19 THE COURT: All right. 

20 THE WITNESS: I ',don't know because there were 

I 

21 peop,le ·around there. I don't have any recollection of the 
I 

22 time;. 

23 
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1 BY MR. EBERT: 

2 Q. Could it have been as long as an hour? 

3 A. No, no. 

4 Q. Did you see your son and Charles Justice go over 

5 to one of these junked cars, if I may use that term, and 

6 look in the trunk? 

7 A. No. 

8 Q. You didn't see that? 

9 I A. No. 

10 ' Q. You were there, weren't you? 

11 A. Sure, I was there. 

_12 Q. Are you saying he didn't do it, or you just didn't 

13 see it? 

14 A. I just said I didn't see him around my house. 

15 Q. So you 

16 MR. LYNCH: Your Honor, that answers Mr. Ebert' s 

17 question. "Did you see him?", and she said no. 

18 THE COURT: She said no. 

19 THE WITNESS: At my place, peoples go out behind 

20 the cars and does what they have to do, and I don't watch 

:n thetj:l. We don't have inside bath, in other words. And, 

22 if they got to go around a car, they go ahead and do it. 

23 I dqn't watch them. 
97 
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1 BY MR. EBERT: 

2 Q. In any event, for whatever reason, he wasn't 

3 within your sight the entire time, is that right? 

4 A. No, sir. 

5 Q. The last time you saw him, he was driving away 

6 iri the car that he came in, is that right? 

7 A. Yes, sir. 

8 Q. Was Charles Justice still there at that time? 

9 A. I don't believe. I think Charlie left before him, 

10 I 'in not sure. 

11 Q. It's your testimony, then, that Charles left 

12 before your son? 

13 A. 

14 he did. 

15 ; Q. 

16 happened? 
I 

17 A. 

18 

19 : A. 

20 'Q. 
I 

21 .A. 

22 

23 

I believe, but I wouldn't swear to it. I think 

You don't have much of a recollection as to what 

That's right. It's been a long time. 

Of course, this is your son, is it not? 

I don't care whose son it is. Yes, it's my son. 

You don't want anything to happen to your_ son? 

I don't want anything to happen .to anybody. 

MR. EBERT: That's all. 
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1 REDIRECT EXAMINATION 

2 BY MR. LYNCH: 

3 Q. Would you testify to a lie to protect your son? 

4 A. No, sir, I won't lie for nobody. 

5 .MR.LYNCH: That's all I have. 

6 THE COURT: You may stand aside, Mrs. Rhodes. 

7 THE WITNESS: Do you need me any more? 

8 THE COURT: You are free to go. 

9 Ladies and gentlemen of the jury, we are going to 

10 recess for a luncheon period, and I am going to give you 

11 a ·.little extra long lunch period today by reason of the 

12 fact the next witness will not be here until 2:30 this 

13 afternoon, so I would SU<!fgest you come back here about 

14 20 minutes after 2:00, and get ready at that time, and see 

15 if we can 1 t go forward at that time, at 2:30. 

16 So, you are excused for lunch, and my prior admon-

17 ishment about discussing the· case amongst yourselves or 

18 remaining in the presence of anyone discussing it still 

19 remains. 

20 Thank you. 

21 You are excused for lunch. 

22 (The jury retired from the courtroom.) 

23 THE COURT: You have one more witness to call, as 
99 
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1 I understand? 

2 MR. LYNCH: Yes, and it won't be but about ten 

3 minutes. 

4 THE COURT: We will come back at 2:30. 

5 (Whereupon, at 12:43 o'clock p.m., the Court 

6 recessed to reconvene at 2:30 o'clock p.m. that same day.) 

7 ------------------------------------------------------------
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1 AFTERNOON SESSION 

2 (The Court reconvened at 2:34 o'clock p.m.) 

3 THE COURT: We' re ready to proceed. Bring the 

4 jury back in. 

5 (The jury returned to the courtroom and resumed 

6 th:eir place in the jury box.) 

7 THE COURT: You may call your next witness, Mr. 

8 Lynch. 

9 MR. LYNCH: Your Honor, I would like to call Mr. 

10 Ivj. He has not yet been sworn. 

11 THE COURT : Mr. I V'J, come forward, please. Stand 

12 the.re and be sworn. 

13 Where upon, 

14 BEN J'. IVY I 

15 a witness, was called for examination by counsel on behalf 

16 of the defendant, and, after having been duly sworn by the 

17 Cletk of the Court, was exarr.ined and testified as follows: 

18 DIRECT EXAMINATION 

19 BY MR. LYNCH: 

20 Q. 

21 name-, 

22 h. 

23 Q. 

Would you tell the members of the jury your full 

please? 

Ben James Ivy. 

Where do you work? 1. 
1.0 
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1 A. I work for the Greater Manassas Sanitary District, 

2 P~ince William County. 

3 Q. How long have you worked there? 

4 A. Approximately five-and-a-half years. 

5 Q. I believe you just came from work, did you not? 

6 A. Yes, sir, I have. 

7 Q. Now, do you know Jacky Rhodes? 

8 A. Yes, sir. 

9 Q. Directing your attention to September the 16th of 

10 19 7',8, did you know him at that time? 

11 , A. Yes, sir, I did. 

J2 'Q. Did it come to your attention that he had, on that 

13 date, been arrested? Did you learn of that sometime on 

14 that date? 

15 7\. Yeah, it was later that night. 

16 q. Just so we know the date we' re talking about, now, 

17 on that day, did you have an occasion to see Jacky earlier 

18 in th.e day? 

19 A, Yes, sir, I did. 

20 Q.: Where was it that you saw him? 

21 A. It was at my shop. I had been working on his three-

22 wheeler, his trike, and it had been there for two or. three 

23 weeks~ 

.... ' • L: 
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1 Q. So I understand, when you say "trike", what are 

2 y1ou talking about? 

3 A. This is a custom modified Volkswagen. It has 

4 a: Volkswagen engine with a long front end and a customized 

5 fiberglass body. 

6 Q. Now, you say you had been working on this particula~ 

7 v~hicle which belonged to him? 

8 Yes, sir. 

9 Q. Do you recall his leaving there to go someplace? 

10 A. Yes, sir. We had planned to go to the races in 

' 
11 Weat Virginia. 

__ _12 Q. Who is· "we"? 

13 A. Well, my two partners at that time in the motor-

I 

14 cycle shop, and just friends; William Clark was one, and, 

15 let's see, who else was there? Well, that's who it boiled 

16 down to eventually because we just waited and waited and 

11 fin~lly we just got tired of waiting and everybody else 

18 left,. 

19 'o. 
' 

20 

21 1Q. 

22 left? 

' 
23 ~. 

; 

Was Jacky planning on going? 

Yes, sir he was~ 

When he left there, do you know by what means he 

Yes, sir, he left by my car. 
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1 Q. Could you describe your car? 

2 A. 19 72 yellow Mustang, fastback. 

3 Q. Now, did you know that's where he was going, or 

4 wnere did he tell you he was going? 

5 A. The original intent was he had plates, registration 

6 and County sticker for his vehicle which he obtained at 

7 a previous date, and had just forgotten to bring them to 

8 th,e shop, and in order to get his motorcycle on the road, 

9 you got to be legal, so we let him use my car to go to his 

10 mo~her's place where he said they were to pick the things 

11 up~ 

12 Q. Before Jacky got to your shop, where was your car 

13 located? 

14 A. Around the shop area in Nokesville. 

15 Q. How long had it been there? How long --

16 A. Two or three days. Three or four days. 

17 ' Q. Could you tell these folks, please, why it was 

18 there for that length of time? 

19 'A. Since I work for the County, I accu.r.'Tiulate leave, 

20 and I do, or I have a hobby in a part-time motorcycle 

21 sho~; and, so, I take collective leave and work at the 

22 shop three or four days to try to catch up. 

23 I was trying to build a dragster for myself to race 

Al ",., 
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1 ih West Virginia that weekend, so it would have been a 

2 big push for me to get the customers' bikes as well as 

3 my dragster done. 

4 Q. When you left your car there at the premises, did 

5 you secure or lock it in any way? 

6 A. No, sir, unh-unh. Not to the point of locking the 

7 doors. Never did. It was back off the road. It was in 

8 Nokesville which is kind of out-of-the-way, but as far as 

9 being locked up and secured, no. 

10 Q. We've established, Mr. Ivy, that Jacky left and 

11 then when did you next see your car agaiz;i? 

12 . A. I would say approximately between lO~oo and 11:00 at 

13 :n.ight at the Exxon st a ti on in Gainesville. 

14 Q. When was that? 

15 A. That was the same evening. We waited and waited 

16 at the shop I'd say anywhere from four to five hours, and 

17 then somebody, a friend of mine, I can't recall his name, 

18 came and told me that he has seen my car being towed into 

19 the Exxon station at Gainesville, and I asked him why, and, 

20 of course, he didn't know'·. 

21 And, from there, I went to the· station and asked 

22 them why, and, you know, they couldn't give me any why. 

23 It was just a notification by the trooper that it was not 

_LV"" 
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1 to be released until the next week. 

2 Q • Did there come a time when you went -- When yo.u 

. 3 actually got your car? 

4 A. Oh, yes, sir. Yeah. We came back from the races 

5 SUinday. They had not released it Monday afternoon. I 

6 believe it was Tuesday before I actually got it out of 

7 impound. 

8 Q. Where was it that you got it from? 

9 A. The Exxon station. It was in the bay locked up. 

10 It.had been there, I guess -- They had a rather large 

11 bill on it, so I guess it had been there all week . 

. 12 Q. You had to pay that bill? 

13 A. Yes, sir. 

14 Q. When you got the car, did you have a chance to look 

15 inside the car? 

16 A. Yes, I did. 

17 Q. Can you tell the members of the jury, please, whethi~r 

18 or mot -- What you found in the car when you looked in there> 

19 A. Well, uniforms which were there, two motor-

', 

20 cyc~e engines which were there at the time, they were in 
I 

21 the ,car when it was impounded. Some of my papers, some 

22 of my registrations, plates, alonq with his registration 

23 p lat¢s in a package. In other words, mine was in a white 
1-06 
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1 envelope just like his was, with DMV, Department of Motor 

2 Vehicles, on it, which is a small one when you pic;=k up 

3 your tags and things. 

4 So, aside from your items, you found his plates? 

5 A. Right, because Wednesday or Thursday is when we 

6 ppt it on the road to get it inspected, and it was with 

7 his plates, registration and County sticker. 

8 MR. LYNCH: Thank you, Mr. Ivy. Would you answer 

9 Mr. Ebert's questions. 

10 THE COURT: Cross examine. 

11 CROSS EXAMINATION 

. .12 BY MR. EBERT: 

13 Q. Mr. Ivy, the last time you looked in your car, was 

14 there anything unusual about the interior of it? 

15 A. The interior of it? 

16 Q. Yes. Namely, were there any cigarettes in a white 

17 bag in there? 

18 A. No, sir. 

19 Q. Any syringes? 

20 No. 

21 Where were your keys kept, sir? 

22 I kept one key in the ignition, and a master key 

23 is on my ring, sir. 
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1 Q. You mean the key was in the ignition at all times? 

2 A. Yes, sir. 

3 Q. And the car was parked where? 

4 A. It was, approximately, I would say, 50 yards from 

5 the entrance of the shop at one point in time for like two 

6 d~ys, and then it was parked up to the end of the shop 

7 which would be 200 yards away. 

8 Q. Did anybody use the car other _than yourself? 

9 A. Yes. There were some trips made to the store. 

10 Like I say, it was kind of a convenience thing. 

11 Q. Who made those trips? 

.12 A. Brandy. Somebody went with Brandy to the store one 

13 time I remember,· and Brandy was the girl I was living with 

14 at the time. 

15 Q. What? 

16 A. Brandy was the girl I was living with at the time. 

17 Someone went with her to the store one specific time. 

18 

19 A. 

20 Q. 

:n know of? 

22 11\. 

23 Q. 

Is she here now, today? 

No, sir. Haven't seen her for months. 

Did you have any PCP or KW in the car that you 

No, sir. 

Do you smoke it? 

c 
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l A. No, sir. 

2 Q. How long have you known Mr. Rhodes?· 

3 A. A couple or three years. 

4 Q. Is he a friend of yours? 

5 A. I suppose so. We'd see each other on the streets. 

6 Q. You say you had a motorcycle? 

7 A. Yes, sir, I have a motorcycle. 

8 Q. Where was it? 

9 A. In.the shop. 

10 Q • Were you working on it? 

. 11 A. And others, yes. 

-12 Q. It had been completed, is that correct? 

13 A. I had several motorcycles. 

Q. How did you plan on traveling to the races, by 

~ motorcycle or car? 

16 A. By car and trailer. 

17 Q. Where was ·Mr. Rhodes' car? 

18 A. I don't know. 

19 Q. How did he get to your shop? 

20 A. I believe he rode with some people. Like I ,said, 

21 I don't keep track of everything when I'm there at my shop, 

22 the things that go on outside and around. 

23 IQ. You weren't keeping track of it, is that right? 

1 {)~ 
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1 A. No, sir. 

2 Q. All you know is he wanted to borrow you car, is 

3 that right? 

4 A. It was a specific reason, and why he wanted to 

5 borrow my car is to go over and retrieve his registration 

6 and license plates. 

7 Q. Are you sure he told you he had gotten his regis-

8 tration? 

9 A. Yes, sir ,he did. 

10 Q. Where did he get it? 

11 A. Department of Motor Vehicles. 

.12 Q. Were you present when he got it? 

13 A. No, sir. 

14: Q. How did you get yours? 

15 A. I went to the Department of Motor Vehicles. 

16 When was that? 

17 A. I been to Motor Vehicles several times, sir.. What 

18 it is is, if .you're after a registration for a certain 

19 bike, at an average I go in .there, probably, at least once 

20 a mdnth. 

21 Q. Tell me about the registration you said was yours 

22 that was found in the car later on. When did you get that 

23 one? 

-t -10 
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1 A. I would say approximately three weeks before this 

2 happened. 

3 Q. Approximately three weeks? 

4 A. A specific motorcycle was a 1963 Harley-Davidson. 

5 Q. 1963 Harley-Davidson2 

6 A. Yes, sir, a pan-head chopper. It was purchased 

7 and rebuilt about the same time. I believe I purchased 

8 it about three weeks before the races to West Virginia; 

9 and that means I would have been in DMV on or about that 

10 date for my specific motorcycle. 

11 Q. Where are the tags that you found in your car now? 

.. 12 No idea, sir. 

13 Q. Where are Mr. Rhodes' tags that you later found 

14 in your car? 

15 Sir, wait a minute. Which tags? First question, 

16 which tags are you referring to when you say, "Where are 

17 those tags?", my tags, sir? 

18 Q. How many tags did you find in your car, sir? 

A. There were three sets. 

20 Qi Where are the three sets, if you know? 

:n A.: Two sets have been turned in to DMV,· and the third 

22 set were Mr. Rhodes', and I don't have any idea where they 

23 are. 
1.:11 
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~ You don't know where they are? 

A. No, sir. 

~ Did you take them out of the car? 

A. Yes, sir. I put them on his motorcycle. 

Q. You put them on his motorcycle? 

A. Yes, sir. 

Q. Did he drive his motorcycle away later on? 

A. It was about a week later. It was Tuesday when 

I 9ot my car out, and it was later on, the latter part of 

the week, before I even saw him again. 

Q. w11en were. you to leave to go to the races? 

A. Sir? 

~ What time were you to leave to go to the races? 

A. We like to leave a~ound two-three-to-four o'clock. 

It puts us --

~ Is that the time you planned on leaving? 

A. Yes, sir. Early. 

.. 
:Q. When was it you knew Mr. Rhodes had been arrested? 

:A. Approximately between ten and eleven o'clock at 

nigh\t actually for sure. " Somebody came down the driveway anc saw 
r 

my car being hauled into the Exxon station. So, I went 

down to the Exxon station and asked them is when I found 

out my car had been impounded and Mr. Rhodes had been arrestEd. 

:1:12 
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1 There were no details. 

2 Q. Did you try to locate Mr. Rhodes around three or 

3 four in the afternoon? 

4 A. There was no phone at the shop. We were just 

5 waiting for him. No, I did not try to locate him as such. 

6 Q. So you waited until around eleven o'clock at night 

7 to try and find out what happened to your car? 

8 A. No. We waited around four hours, about eight-thirt•, 

9 ni~e-thirty. No, nine-thirty. It was after dark when ·the 

10 man came in . 

11 Q. Didn't you say at eleven o'clock you went to see 

-12 where your car was? 

13 A. It was around ten, eleven when we arrived in 

14 Gainesville. 

15 Q. At the time you were told about your car, were you 

16 tole. it was being towed in, or were you told Hr. Rhodes 

17 had been arrested? 

18 A. I was told it was being towed in to the Exxon 

19 station, sir. 

'· 

20 Q. That's the only knowledge you had of it, right? 
' 

21 Yes, sir. 

22 Q. As a result of what you heard, you went to the 

23 Esso station, is that where you went? 

11:l 
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1 A. Exxon. At the corner of 29/211 and Wellington 

2 Road. 

3 Q. And, you arrived there at eleven o'clock? 

4 A. Approximately, sir. I am saying between ten and 

5 eleven. We were on our way out-of-town, and I couldn't · 

6 get my trikes there because I didn't have anything to tow 

7 it~ so I was on my· motorcycle, my chopper. 

8 Q. I don't mean to interrupt you. Just answer my 

9 questions. 

10 A. I'm sorry. 

11 Q. Ten or eleven o'clock? 

12 A. Yes, sir. 

13 Q. You waited from three to ten or eleven o'clock to 

14 leawe to go to the races? 

15 , A. Yes, sir. 

16 Q. Did you leave right after you found out where you 

17 car 1was? 

18 ,A. Yes, sir. Yes. 

19 Q. I think you have testified you didn't know why 

20 your car had been towed fn, all you knew was that the State 

21 Poli~e said it could not be released, is that right? 

22 A. 
I 

23 Q. 

Correct, sir. 

Did you leave directly from the Exxon station to go 

1.1-4 
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1 to the races? 

2 A. Yes, sir, I did. 

3 Q. Did Mr. Rhodes go with you? 

4 A. No, sir. I never saw him. 

5 Q. And you returned on Sunday? 

6 A. Yes, sir, Sunday evening. 

7 Q. What .day of the week was the 16th?. How many days 

8 we,re .You gone? 

9 A. Two days, I guess. Left Saturday, came back Sunday 

10 Left Saturday night. 

11 Q. Upon your arrival, did you learn that Mr. Rhodes 

.. 12 had been arrested? 

13 A. When the State Police impounded my car, there was 

14 a question about why it was impounded, so I called Prince 

15 William County, and at that time I requested some sort of 

16 information why my car was being held at impound. 

17 Q. At that time, you found out, is that right? 

18 A. Yes, sir. They said Mr. ·Rhodes had been arrested. 

19 Q. Where did you call from, sir? 

20 A. The station. I mean, I was kind of upset. I 

21 didn't know anything. I go down, my car has been impounded, 

22 they're not going to let me -- The boy at the station 

23 didn't --
--4 5 1 _ _J_ 
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1 Q. Did you look in your car at all? 

2 A. No, sir. That big dog wouldn't let me close. 

3 Q. Where was it that you physicially saw his plates 

4 located in your car? 

5 They would have been down right behind the seat 

6 on the right-hand side. There was a motorcycle engine 

7 that had been turned over. It was laying on top of it 

8 along with two or three County two-tone green uniforms, 

9 but it would have been in the backseat on the right-hand 

10 side of the car. 

11 Q. Any beer cans in the car? 

12 A. Yeah, I imagine. 

13 Q. What? 

A. -Yeah, I imaefine. 

15 Q. Were they in there the last time you saw it before 

16 it had been impounded? 

17 A. I don ' t know. 

18 Q. What? 

19 A. I don't know. 

20 Q. Were there engines in the trunk or the backseat? 

21 A. In the backseat. 

22 ,Q. Did you notice, the last time you saw it prior to 

23 whe~ it was impounded, did you notice an aspirin box contain ng 

........ p 
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1 white and pink capsules? 

2 A. No, sir. No, sir. 

3 Q. Did you notice any needles? 

4 A. No, sir. 

5 Q. And bags containing plant material? 

6 A. No, sir. 

7 Q. I will show you what has been introduced as Exhibit 

8 No. 1. Did you see anything like that in the car? 

9 A. No, sir. 

10 Q. The envelope that you mentioned that had the tags· 

11 in it, did either one of them appear to look like that 

12 [indicating]? 

13 A. Similar. 

14 MR. LYNCH: Excuse me. Are you referring to the 

15 time he got the car? Naturally, it wouldn't be in the car. 

16 THE WITNESS: He is asking me similarity. They 

17 were approximately, then, the motorcycle plate taqs that 

18 I retrieved in the car, that I had gotten, Mr. Rhodes had 

19 gotten from DMV,were approximately the same size. 

20 BY MR. EBERT: 

21 Q. 

22 A. 

23 Q. 

Approximately the same size? 

Yes, sir. 

You are familiar with a sandwich Baggie, are you 
117 
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1 not? 

2 A. Yes. 

3 Q. Would you say that the bags are about the same 

4 si1ze as a sandwich Baggie? 

5 A. No, sir. They're wider than they are high, so 

6 they would not be equal square, like a sandwich bag is. 

7 Q. Did the tags have any unusual odor when you retrievEad 

8 them from your car? 

9 A. No, sir. 

10 Q. Did you smell anything unusual in your car when 

11 you recovered it? 

12 A. Not besides the dog. 

13 Q. When was the next time, after you returned from 

14 the. races, that you saw Mr. Phodes? 

15 . A. The .latter part of the week. I am not sure whether 

16 it would have been a Friday or a Saturday or a Sunday. 

17 Q. How did you go up to the races? 

18 A. My motorcycle. 

19 'Q. Without the tags? 

20 A. No, sir. I had,,my tags. 

21 Q. Didn't you say that the tags that you had on this 

22 chopper, Harley-Davidson '63, were found in the car after-

23 wards? 118 
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1 A. No. 

2 Q. They were not? 

3 A. No. I had registration and title. My tags were 

4 on my motorcycle. My motorcycle was on the street, but I 

5 ha~ papers. 

6 Q. What was the difference between the packet that 

7 you described that belonged to Mr. Rhodes as opposed to 

8 the packet that belonged to you? 

9 Nothing. It was the same size envelope that OMV 

10 gives out. Now, all I did when I extracted my tags from 

11 mine, I left my title and my duplicate registration in 

12 that. That's the referral to my tags. 

13 His tags, my title, and there was a title for the 

14 engine in the back which was a little .175. 

15 Q. So you traveled some distance without a registratio: 

16 in your possession, i? that right? 

17 A. No, sir. I had a registration for my motorcycle 

18 and plates for my 1963 Harley-Davidson chopper. 

19 Q. Why did you keep your title in the back of the car? 

20 I withdraw the question. 

I 

21 THE COURT: All right. Do you have any further 

22 questions? 

23 MR. LYNCH: Just so we understand. 
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1 REDIRECT EXAMINATION 

2 BY MR. LYNCH: 

3 Q. Do you have more than one motorcycle? 

4 A. Yes , sir , I do . 

5 Q. And the tags that you had on the one motorcycle. 

6 you went to the races on, was that the one we're talking 

7 abbut that Mr. Ebert said you had the registration in the 

8 car? 

9 ' A. Yes, sir, and the title. It was in the approximate 

10 same size envelope as the other ones. 

11 THE COURT: You are excused,. sir. You are free to 

12 go. 

13 Call your next witness. 

14 MR. LYNCH: That is the defense. 

15 THE COURT: Defense rests. All right, sir. 

16 Does the Commonweal th have a rebuttal witness, 

17 evidence? 

18 MR. EBERT: Would the Court give me 15 seconds? 

19 THE COURT: All right. 

20 It'~ a little c9oler in here than it was this 

21 morning. They washed it. They gave it a dose of the 

22 Ivort liquid soap. 

23 MR. EBERT: The Commonwealth has no rebuttal. 

120 
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1 form. Your first item of business should be to chose a 

2 foreman. After you have deliberated and reached a verdict, 

3 then the foreman will execute the verdict form respective 

4 thereof. 

5 Thank you. You may retire. 

6 (The jury retired at 3:50 o'clock p.m. to consider 

7 their verdict.) 

8 THE COURT: The following questions have been. 

9 received from the jury, to-wit: We would like to see the 

10 testimony of Officer Gray pertaining to the package that 

11 the accused obtained at the farm, also the time that Officer 

_1_2 Dye·r stopped the car and apprehended the accused. 

13 Did Officer Gray, by his testimony, observe the. 

accused remove any item from the trunk of the derelict I 
. I 

15 car at the farm? 

16 MR. EBERT: Shall we tell them they will have.to 

17 use --

18 THE COURT: They have to use their own recollection 

19 of the evidence. We cannot furnish them any additional 

20 evidence or answer any questions on the evidence. Is 

21 that satisfactory? 

22 MR. LYNCH: That it's not for us to decide, it's 

23 for them to decide. 
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1 THE COURT: We can't tell them what it is. 

2 MR. LYNCH: It is my understanding that -- Excuse 

3 me. We had a question come up in Federal Court not too 

4 19ng About two weeks ago. In fact, it was in Mr. 

5 B4rkhart's case where the jury wanted to do that right 

6 at the outset. They wanted some testimony of one of the 

7 witnesses before they even started deliberating. 

8 Now, I am not citing Judge Lewis as authority 

9 fo~ you, but because I had never really heard the question 

10 raised before, and Judge Lewis said I can't give it to 

' 
11 you now, more or less ruling ·as you are about to, but he 

-12 sa~d: If it goes on, and you can't come to a conclusion, 

13 we may be able to do it. 

14 So, I don't know whether the Virginia State law 

15 is the same or not. In other words, if they go on for a 

16 long time, and still can't decide --

17 THE COURT: Let's cross that bridge when we come 

18 to it. 

19 MR. EBERT: I think this Court would declare a 

:W mistrial before they would have a transcript prepared,. 

21 THE COURT: I cannot make any comment on the 

')•) -- evidence obviously. And the question as to whether they 

2:1 would be entitled to review the evidence, raises a real 

1?2 
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1 q~estion in my mind. It may be, if they thought they had 

2 the benefit of that evidence, we might have to have it 

3 transcribed and furnish it that way. 

4 But I have always taken the position they would 

5 have to rely on their own recall or recollection. 

6 MR. LYNCH: I think the thrust of it, in fairness 

7 to the defendant and Commonwealth, they may be just looking 

8 for one piece of evidence and ignore other testimony that 

9 is just as important. 

10 THE COURT: My reply is: No other testimony is 

11 available. You will have to rely on your recall and 

.. 12 recollection of the evidence. 

13 Tell them to preserve it for the record, please. 

MR. LYNCH: Thank you, Your Honor. 

15 (The jury returned at 6:05 o'clock p.m. with a 

16 verdict.) 

17 THE COURT: I will ask the C~erk, please, if she 

18 will please read the verdict. 

19 THE CLERK: Members of the jury, is this your 

20 unanimous verdict? 

21 THE JURORS: It is. 

.,., ...... THE CLERK: We the jury find the accused John 

23 William Rhodes, the Fourth, not guilty. George E. Hayward,· 
:123 
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1 Foreman. 

2 THE COURT: Is there a request to have the jury 

3 polled? 

4 MR. EBERT: Yes, sir. 

5 THE COURT: As your name is called, .if this is 

6 yoµr verdict, please answer yes. 

7 

8 

9 

10 

11 

_12 

13 

15 

16 

17 

18 

19 

20 

21 

23 

THE CLERK: June. Davis. 

JUROR DAVIS: Yes . 

. ' 
THE CLERK: Joseph Belanger. 

JUROR BELANGER: Yes. 

THE CLERK: Carolyn Jackson. 

JUROR JACKSON: Yes. 

THE CLERK: Donna Seymour. 

JUROR SEYMOUR: Yes. 

THE CLERK: Edward Schomer. 

JUROR SCHOMER: Yes. 

THE CLERK: Barbara Bauman. 

JUROR BAUMAN: Yes. 

THE CLERK: Bennett Hatcher. 

JUROR HATCHER: ··Yes. 

THE CLERK: Berniece Lightner. 

JUROR LIGH'I'NER: Yes. 

THE CLERK: Rita Scartz. 

:.t nA 
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1 JUROR SCARTZ: Yes. 

2 THE CLERK: George Hayward. 

3 JUROR HAYWARD: Yes. 

4 THE CLERK: Donald Ross. 

5 JUROR ROSS: Yes. 

6 THE CLERK: Margaret Fatula. 

7 JUROR FATULA: Yes. 

8 THE COURT: Ladies and gentlemen, that concludes 

9 thi1s case. Thank you very much for your services, and you · 

10 are free to go. Thank you so much. I hope you have a 

11 very pleasant evening. 

·12 Mr. Rhodes, you are discharged from this account 

13 by :reason of the jury found you not guilty, sir, and ·you 

14 are'free to go. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

THE DEFENDANT: Thank you, Your Honor. 

MR. LYNCH: Thank you, Your Honor. 

(Whereupon, at 6:07 o'clock p.m., the hearing in 

the above matter was concluded.) 

------------------------------------------------------------
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l V I R G I N I A: 

2 IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY 

3 

x . . 
5 COMMONWEALTH OF VIRGINIA 

6 -vs- Criminal Docket No. 8495 

7 JOHN WILLIAM RHODES, IV, 

8 Defendant. 

9 x 

10 Circuit Courtroom No. 2 
Prince William County Courthou e 

11 Manassas, Virginia 

-~2 Wednesday, July 30, 1980 

13 The above-entitled matter came on for trial 

14 bef'ore THE HONORABLE PERCY THORNTON, JR., Judge, in and 

15 for the Circuit Court of Prince ~·7illiam County, Virginia, 

16 

17 

18 

19 

20 

21 

22 

23 

at lO:SO o'clock a.m. 

APPEARANCES: 

On Behalf of the Commonwealth: 

PAUL B. EBERT, ESQUIRE 

On Behalf of the Defendant: 

J. RONALD LYNCH, ESQUIRE 
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1 THE COURT: Have I ruled on them? 

2 MR. LYNCH: Yes, sir. But Mr. Ebert and 

3 I argued the Motion to Suppress the evidence in this case 

4 based on an illegal search and seizure and a defective 

5 warrant before Judge Sinclair. He ruled on it against 

6 the Defendant and we entered a plea of guilty. I just 

i 
7 want to formally renew the motion to make sure it is still 

8 viable on the record. 

9 THE COURT: Your motion is noted, Motion in 

10 Limine and Motion to Suppress. 

11 MR. LYNCH: That is as to the Motion to 

12 Suppress. I want to re-institute it, re-new it on the 

13 .same grounds previously made. I assume your ruling would 

14 be the same. 

15 THE COURT: My ruling would be the same as 

16 pre~iously ruled by the Court. 

17 MR. LYNCH: Please note my objection to that. 

18 I don't know how Mr. Ebert intends to proceed 

19 with this case. But as you will recall, there are 

~o actually two cases here, a possession case, which I don't 

~I kriow how we went to try that one first but that was the 

~~ PCP in the back of the car. 

THE COURT: That is right. 

128 
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I 
I 

6 

I 

ii I MR. LYNCH: The manufacturing charge was 

2 I then pending. 

3 I I made a motion at that time in Limine 

4 I of any evidence of the manufacturing case coming in to 

5 the possession charge. 

6 If you recall, the officers were out there 

7 waiting for the arrival of the search warrant to execute it. 

8 THE COURT: I remember. 
··.,. 

9 MR. LYNCH: At this time I would respectfully-

10 mov~ to eliminate any testimony or any evidence having 

11 to do with the capture of Rhodes at Orndoff's and the 

12 fincaing of the PCP in the car, for two reasons: number 

13 one; it is a separate case; number two, if that were 

14 perm1·tted into evidence he would be more~ less_be1 ~ 

15 I tried_ fo~ that one all over again and it would be 

rn preJudicial and I could claim somewhat of a surprise -- I 

17 can't say surprise because I'm not sure whether Mr. Ebert 

18 is going to do it or not. But I would move to eliminate 

19 any testimony as to the facts having to do with the 

20 capture at ·orndoff' s and the PCP being found in the car. 

:.!1 THE COURT: Mr. Ebert. 

MR. EBERT: It please the Court, I think 
..-

23 irrespective of whether he is acquitted on that, it is 

9 
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1 relevant evidence, it could be considered by the Court, 

2 I by the Jury in regard to the overall picture. This is, 

a of course, possession of the substance he is charged with 

manufacturing after the alleged manufacturing. It would 

5 
seem to me it would have some probative value. 

6 

I THE COURT: It may have some probative 

7 
1 vall,le but I don't think we can -- the mere presence of it 

8 I but I don't think you can_clairn he actually possessed it. 
I 9 I 

10 

11 

)._2 

15 

16 

17 

18 

:!1 

MR. EBERT: The evidence, of course, will 

speak for itself. It was in his car. 

MR. LYNCH: Your Honor, if Mr. Ebert is 

permitted to do that he's more or less got two bites at 

the apple. He can present the evidence there was PCP· 

founp in the back seat of the car, but members of the Jury,· 

we are not saying he possessed it. 

THE COURT: I recall the testimony. I 

believe this vehicle left the farm and was followed, wasn't 

it? 

MR. LYNCH: Yes. 

THE COURT: So, I think there may be some 

probative value. I will have to see what the tenure is 

at that point. 

point .• 

I will have to deny the motion at this 

1.30 
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1 MR. LYNCH: Please note my objection. I 

2 I would say, on the further grounds it may have some probative 

3 value certainly but the prejudicial effect would far 

I 
4 I out weigh the probative value. 

5 THE COURT: No. I have to see what the 

6 I totality of circumstances come into this case before I 

7 make a ruling. 

8 MR. LYNCH: All right> sir. 

9 (The following resumed within open Court.) 

10 THE COURT: Is counsel ready to proceed? 

11 MR. LYNCH: Yes, Your Honor. 

12 THE COURT: We will proceed with arraignment 

13 then. 

14: THE CLERK: You are John William Rhodes, IV? 

15 THE DEFENDANT: Yes. 

16 THE CLERK: Case number 8495: 

17 "The Grand Jurors of the Commonwealth 

18 of Virginia, in and for the body of the County of 

19 Pr'ince William and now attending the Circuit Court of 

20 said County this 4th day of June, 1979, upon their 

~l oaths present that on or about the 16th day of 

2~ September, 1978, in the County aforesaid, one JOHN 

23 WILLIAM RHODES, IV did unlawfully and feloniously grow, 

1:31: 
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Thank you. 

THE COURT: Mr. Ebert, you may call your 

first witness. 

4 Wh~reupon, 

5 M. J. RITCHIE 

6 wa$ called as a witness by and on behalf of the 

7 Commonwealth, having been first duly sworn by the Clerk 

s I of the Court, was examined and testified as follows: 

9 DIRECT EXAMINATION 

10 BY MR. EBERT: 

11 State your full name and give your place of 

--12 employment. 

~:~-M. J. Ritchie. - I'm a Trooper with the 

14 Vir$inia State Police. 

15 In what capacity are you employed? 

16 Presently narcotics-investigation. 

17 Q, In what capacity were you employed on.or 

18 about the 16th day of September, 1978? 

l!) Narcotics investigation. 

:!O Did you have occasion to be present in 

21 PrinQe William County in the course or your employment/ 

~~ on or about that day? 

A. Yes, sir. I did. 
:132 

AUDREY J. RUDIGER REPORTING SERYICE 
C-.ERTIFIEO VERBATIM REPORTEF<S 

3859 CHAtN ORl()c.;E ROAD 

FAIRf"AX, VIRGINIA .:!~030 

591·31)6 



37 

1 Q, Were you working in connection or in 

2 concert with 

311 . A. 

anyone? 

Yes, sir. 
I 

Q, Who was that? . 

51 A. It was our Narcotics Squad fer this 

6! 1 Northern Virginia area. 
I 
I 

7 Could you name those individuals involved. 

8 A. Trooper Gray, Trooper Dyer, Investigator 
/ 

9 Clark, Investigator Fish, Investigator Fry with Prince 

10 William County, Investigator Miller with the State Police. 

11 Q, Did you have occasion to see the Defendant 

-12 on that day? 

13 A. Yes, sir. 

14 Q, When did you first see him? 

15 A. This was on the 16th? 

16 Q, Let's back up to the 15th. 

17 A. The 15th, the first I saw the Defendant was 

18 approximately 5 o'clock that evening. 

A. 

:.!1 

A. 

Where was it you saw him? 

I believe it was Wycliffe Court. 

Wycliffe Court. Where is that located? 

In Prince William County. 

What cau.sed Y<f.3lf be present at that place? 
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1 A. We were setting up surveillance on an 

2 address there. 

3 Q, Had you been by that residence prior to 
I 
I 

4 setting up surveillance? 

5 A. Yes, sir. Ridden by it. 

6 Q, Who was with you at that time? 

7 A. The members I mentioned earlier. 

8 Q, Did you notice anything unusual about the 

9 area? 

10 A. Not in particular at th~t time. I was 

11 with the narcotics team and this was the first exposure 

.. 12 I had to this area. 

13 Q, Did there come a time when you had occasion 

14 to ~mell anything in the area? 

15 A. No, sir. I can't recall. 

16 Q, Upon setting up a surveillance what did 

17 you do? 

18 A. There was a green Dodge van driven by the 

19 Defendant in that area which we set up a mobile 

:.!O surveillance on. 

:.!l 

:.!:.! mean by that'! 

A. 

You say mobile surveillance. What do you 

Moving surveillance. We followed the van in 

1.34 
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' 

I 
I 
t 
i 

I 
i I I 

1 · , our unmarked police cars. 
i 

•) ... 
; 

3 separate? 

Did all of you follow them or did you 

39 

4 A. I believe there was only about three of us 

5 that followed. 

7 
i 
I 

Q, Where did you r,o? 

I followed the van into the K-Mart ShoppinP: 

8 i Center here in Prince William County. 

9 I 
10 I 

Q, Who was driving the van? 

A. The Defendant. 
I 

11' 
I I Q, What time was it you saw him enter the van? 
I 

A. It was around 5 o'clock that evening. 

13 Was anyone with him? 

14 A. There was one other subject with him. 

15 Did you later learn the identity of that 

16 individual? 

17 A. Yes. I did. 

18 Q, What was his identity? 

A. Ronnie Willis. 

:!O Q Upon arrivi~g at the shopping center what 
I 

:!l happe·ned? 

I ~ersonally followed both subjects. They 

:?:~ left the van and went in the K-Mart Store. I followed them 
_l _____ _ 135 
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l I 
I ! 

I : 
1 1 I inside there. 
I i 

~ I 

I 
I !l , I 

I i 

0, 

A. 

Li 0 

What did they do? 

I observed the Willis subject purchase seven 

4-11 plastic buckets 

51 I spoon. 

and Mr. Rhodes purchased a large stirring 

ti 0, What did they do after they purchased these 

7 items? 

8 They went back to the van and proceeded on 

9 up Loudoun Drive, I believe is what it is. It's in Prince 

10 Wi1i1am County up in the Haymarket area. 

11 I 0, Did you follow them to that place? 

A. Yes, sir. 

13 What did they do upon arriving at the 

14 Loudoun address? 

15 A. I didn't go back into the house. I broke 

rn off 1on Route 15. 

17 0, You mentioned certain buckets you saw 

18 purchased and I show you two photographs and ask you if 

19 these photographs portray the type of buckets you 

:W ment !toned? 

:! 1 A. Yes. As a matter of fact, the colors are 

:!:! the same. Two of the seven buckets were brown and five 

136 
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MR. EBERT: I ask these be marked for 
I 

2 I identification purposes. 

!l I I 
I I 
' I 

THE COURT: Identification as Cornr.ionwealth' s .,, .. 

411 Number 1 and 2. 
I I ' 

51 (The two photographs 

~· ..... , . 

6 referred .to were marked 

for identification as 

8 Commonwealth's Exhibits 

9 Nos. land 2.) 

10 I 
I BY MR~ EBERT: 

11 Q, Did you on the following day have occasion 

-1:! to see the -Defendant? 

13 A. Yes. 

Q. When was it you saw him on the following 

l 

15 day?' 

16 A. In the evening. I can't be certain of the 

17 exact time, later on in the evening, I'd say after 

18 5 o'clock. 

19 Where was he when you first observed him on 

:!O that day? 

:!1 A. I first observed him at Haymarket at 1 

Orndoff 's Restaurant and Truck Stop. 

__._--+-

Was anyone with him at that time? 
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i 

1 I I 
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A. Yes, sir. There were two other subjects 

21 J wi:th 

!l I 
him. 

i 
; 
; 

4! 
I 
I 

-i ;) . 

I 
ti l 

7 

I 
g! 

I 
9 

Was he placed under arrest at that time? 

A. Yes, sir. 

Had you seen him in the meantime, from the 

time you saw him enter the address on the preceding night 

till the time of his arrest? 

A. No, sir. I don't believe I did. 

Were you present at the time he was finger-

10 printed? 

11 A. Yes, sir. 

Who fingerprinted him? 

A. Trooper Roy Schall. 

Q, I show you certain fingerprints and ask you 

15 if you can identify those as being the prints taken at 

16 thajt time? 

li A. Yes, sir. That is my handwriting. I filled 

18 out the form and Trooper Schall signed it. 

:!O evidence. 

:! 1 

questions . 

_., .,., I 

MR. EBERT: I am going to offer that into 

MR. LYNCH: I would like to ask a couple of 

VOIRE DIRE 

·----·1-3--8 -
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/ 

BY MR. LYNCH: 

2 I I 
I ! 
I 

Q Were you present when the printing was done? 

~1 

411 
I I 

5J 1 otner 
i 

i; I 
I 

11 

s 

9 

10 

A Yes, sir.· 

Q So, it was done in your presence by the 

Trooper? 

A Schall. 

Q And you signed this card? 

A I filled out the information on it. 

MR. LYNCH: I don't have any obdection. 

THE COURT: It be allowed into the record 

11 then as Commonwealth's 3. 

r2 (The fingerprint card 

13 referred to was marked 

14 for identification as 

15 Commonwealth's Exhibit 

16 No. 3, and was received 

17 in evidence.) 

18 

l!) witness. 

:!O 

:!1 

:!:! 

;!:3 ~ 

MR. EBERT: That is all I have of this 

THE COURT: You may cross examine. 

CROSS EXAMINATION 

BY MR. LYNCH: 

Trooper Ritchie, just a couple of questions 

--r~--
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I 
I 

1 j on your surveillance. 
I 

I 
2 ' You said a van pulled ih Wycliffe Court. 

!l Now,, would 1 t be correct to say Mr. Rhodes didn't get out 

of the van and go into Wycliffe Court, did he? 

5 II A. l 'm not really certain~ I didn't see him. 

fj didn't have the eye ball on the van at that time. 

7 I Q, What? 
I 

8 A. I didn't have the eye ball; you know, I wasn't 

9 observing the van at that time. I observed it come out 

10 of there and picked up on surveillance. 
I 

11 So, your surveillance at Wycliffe Court was 

-~ merely you saw a van pull away from Wycliffe Court? 

13 A. That is correct. 

You didn't see how it got there or when it 

15 got there? 

16 . No, sir. Someone else was observing the 

17 residence at that time. 

18 Q 

19 A. 

:w time.' 

:!1 

:2~ 

2:~ 

---r---

Would that be Trooper Gray? 

I believe so. He was on the point at that 

MR. LYNCH: Thank you. That is all I have. 

THE COURT: Do you have fu!'ther questions? 

REDIRECT EXAMINATION 
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BY MR. EBERT: 

2 You were in radio contact with the other 

3 members of your team at all times, were you not? 

7 I 
I 

s I 

A. That is correct. 

MR. EBERT: That is all I have. 

THE COURT: You are excused. 

Do you have further need of this witness? 

MR. EBERT: No, sir. 

45 

9 I I 

I 
10 I 

THE COURT: You are free to go. Thank you. 

(Witness excused.) 

11 Whereupon, 

---

13 was called as a witness by and on behalf of the 

14 Commonwealth, having been first duly sworn _by the Clerk of 

15 the Court, was examined and testified as follows: 

16 DIRECT EXAMINATION 

17 BY MR. EBERT: 

18 Q, State your full name and give your place of 

rn employment. 

:!O A. Sam C. Gray~ Virginia State Police. 

:n How long have you been so employed? 

A. Approximately six yea~s. 

Q, ~ere you employed by the Virginia State 

' 

I 
i 
' f 

I 
I 

I 
I 

-----···---- ···-··---·-----------------------
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Police on or about the 15th day of September, 1978? 

2 A. Yes. I was. 

i In what capacity were you employed at that 
I 

4! 
I 1 time? 

5 I 
6 

I 

7 

8 

10 

11 

-12 

13 

14 

15 

16 

17 

18 

19 

:.W 

:!1 

A. I was a Narcotics Investigator. 

In the course of your investigation did you 

have occasion to investigate the Defendant, Mr. Rhode.s? 

A. Yes. I did. 

.When did you start your investigation with 

him? 

A. This particular investigation started on 

September 15th at approximately 3 o'clock p.m •• 

Did you have occasion to go to an address 

at Wycliffe Court in Manassas? 

A. Yes. I did. 

What address was that? 

A. 8221 Wycli!"fe. 

What was your purpose in going there? 

A. To set up surveillance on this townhouse 

located on Wycliffe Court. 

A. 

Did you, in fact, do so? 

Yes, sir. 

What did you observe while you surveyed that 

1.42 '. 
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! 

1 I . ? I area. 
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2 i . A. 

al 1 of Wycliffe 
i 

I observed several vehicles come in and out 

Court and approximately 5 :05 p.m. I observed -

4 a green van bearing tag KDF 796 being operated by Mr. 

5 I I Rho.des. Mr. Rhodes pulled up in front of the address· 

6 j I and a subject known to me as Ronnie Willis came out and 

7, I got into the van with Mr. Rhodes. 

8 Q, What occurred then? 

9 A. The van then drove away. Through radio 

10 contact I had called the surveillance team who then 

11 ' proceeded to follow the green van to the K-Mart. 

Q, Did you stay at the area? 

13 Yes.· For about half an hour, then I l.eft. 

Q, Where did you go? 

15 A. I then wentout to, after I had radio 

16 contact with the surveillance team, I'd gone to 2400 

17 Loudoun Drive in Prince William County. 

18 Where is Loudoun Drive located? 

19 A. Located right off of Route 15, just south 

:!O of Loudoun County line. 

:!1 

_L_ _____ _ 

Is that near Haymarket, Vir~inia? 

That is correct. 

What type of an area is that? 

AUDREY J. ·14.3 REPORTING SERVICE 
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It's a country section, wide open country 

2 spaces. 

!l ~ Do you. know -- Did you ascertain the owner 
I 
I 

41 
I or the residence you just described? 

5 A. Yes. It was Mr. Rhodes' parents .. · 

6! Q, Did you have occasion to obtain an aerial 

7 photograph of the place you described? 

8 A. Yes. I did. 

9 Q, I show you this photograph and ask you if 

10 that portrays the area in question? 

11 A. Yes.· This is the farm which Mr. Rhodes went 

-12 to that day. 

13 Was any type of vehicles located in this 

14 area? 

15 A. Yes. There were several. It looked like 

16 vehicles that had not been moved. Several of them did not 

17 have any tires, windows, dead tags. About six or seven 

18 vehicles. 

· :?O scene? 

:!1 

This accurately portrays the aerial vi~w of the 

Yes. 

MR. LYNCH: . No ob,j ection. 

THE COURT: Be allowed as Commonwealth's 

AUDREY J. F 14~EPORTING SERVICE 
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Exhibit 4. 

(The aerial photograph 

ref erred to was marked 

for identification as 

Commonwealth's Exhibit 

No .. 4, and was received 

in evidence.) 

8 .. BY MR. EBERT: 

Who was with you at the time you went to the 

10 Loudoun address? 

11 A. Detective James Fry with Prince William 

County Police Department. , , 

13 Upon arriving there what did you do? 

.14 A. We first discussed what had been seen at 

15 the K-Mart with the other surveillance members and it was 

16 dec:l:ded to surveil the house. The first occasion that I 

17 had ,Detective Fry and myself drove by in my State vehicle 

18 and we sensed an odor coming from the general direction 

rn of" the farm~ 

:!O You say an odor. Could you describe that 
I 

:.!1 odor? 

A. It was an ether type odor that in the past 

:!3 has been.related to the manufacture of PCP. 
I •-L---~ 1.4~-
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I 
I 

1 I 
I 

How long have you been involved in 

2 I nar:cot ic s investigation? 

al A. Four years. 
I 

41 Have you yourself had occasion to 

5 investigate the so-called ~anufacture or labs?· 

A. Yes. 

7 Q. How many different occasions have you? 

8 A. Approximately fifteen or twenty. 

50 

9 Q. Have you had special training in that field? 

10 A. Yes. I have. 

11 Q What training have you had? 

.. l2 A. ' I have actually made PCP in a controlled 

13 atmosphere in a chemist's laboratory. 

Q. Did you receive narcotics investigative 

15 training at the State Police? 

16 A. Yes. I did. 

17 The odor that you smelled coming from the 

18 area .of the ~arm, did that mean anything to you as a 

19 trained investigator? 

:.!O A. Yes. It did. It seemed to me like it wa~ 

:?1 the sinell of manufacture of PCP •. 

:.!:.! Q, Had you smelled anything similar to that back 

2:i lat thE! Wycliffe-Cau_r_t_a_d_d_re~s~G-----------------' 
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1
11 

21 I 
al I I I 

~i II woods or the field behind the Rhodes farmhouse where we 

<>I I stayed all that night and all the next day. 

11 ! l Q, What time did you enter that premises? 

A. 

A. 

No, sir. I had not. No, sir. 

What did you do upon smelling that? 

Detective Fry and myself then entered the 

7 l A. Approximately 10:30 p.m. on the 15th of 
i 
I 8 ·September. 

9 What time did you eventually leave the 

10 I pre~ises? 

11 A. Approximately 5 o'clock the next day. 

I .12 Q, You were there all through the night. Is · 

13 that correct? 

14 A. That is correct. 

15 Q, Upon entering the premises did you h~ve 

16 occasion to observe a cooler? 

17 A. Yes. Approximately 11:45 p.m. that night 

18 as I was trying to get into position to surveil the 

rn house I came across a cooler which contained a baggi.e 
'• 

~o cont~ining remanents of magnesium metal turriings, _str~iners 

~l arct other rags which had residue on them. 

From your training the fact there were 

~3 magnesium turnings and strainers, et cetera, did that mean 

------- 1_47----------
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1: anything to you? 

Yes. I was sure was remanents of a prior 
I 

3! manufacture or PCP. 

4; I · Q What do the magnesium turnings have to do 

~ i .. 1, wit .• h th t if k .. "; I a process, you now-t 

ti: i It acts as sort of a stabilizer in one of 
i I 

-1 I 
'1 · the processes that is necessary. 

52 

al I show you a photograph and ask you if that 
I 

91 photograph accurately portrays the cooler of which you 

10 speak? 

11 I A. 

121 Q 

Yes. This is the one. 

Was that taken on a subsequent day? 

13 A. Yes. That was taken on the 16th of 

14 September. 

15 Q Where was this cooler p~ysically located 

16 with regard to the abandoned automobiles you.described? 

17 A. 

18 

19 

:!O 
t i 

I 
:! 1 i 

I 

Approximately I'd say seventy-five yards.·.,,,. 

MR. EBERT: I. 9ffer that into evidence. 

THE COURT: Any objection to the photograph? 

MR. LYNCH: No objection. 

THE COURT: It be allowed then as 
I 

:!:! 11 Commonwealth's Number 5. 

(The photograph referred t=~ 11 

~ ~48A~~-~~~~~~~~~---
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBAi .NI REPOr<rERS 

3859 CH,.h~ t<:<10GE HOAO 

FAIRFAX. VIRGINIA 221J30 

591·3136 



I 
i 

1 i I 
: I 

21 I 
31

1 

' 

~1 
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to was marked for 

identification as 

Commonwealth's Exhibit 

No. S, and was received 

in evidence.) 

BY MR. EBERT: 

7 I Q After you set· up your surveillance did there 

8 I come 

1

1 

a time when you had occasion to see the Defendant? 

9 I ~ Yes. The next day on the 16th of September 

10 the Defendant arrived back at his residence approximatelY--

11 I 4 :40 p.m. on the 16th. 

12 To your knowledge was he there when you set 

13 up your surveillance? 

No, sir. He was not there • 

15 . By virtue of your radio contact did you 

16 know he was no longer at the residence? 

17 MR. LYNCH: Your Honor, I object to that. 

18 That is a leading question and it is bringing in hearsay. 

19 

:!O ! leading. 

:!1 I I 
·)·, - I ". 
-- I ~ 

~a. lnot there? 

THE COURT: Yes. I have to agree. It is 

BY MR. EBERT: 

Let me ask you this: How do you know he was 

1.49 
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MR. LYNCH: Your Honor, it's the same 
i 

I 
2 i objection to the hearsay part. Whatever he knows would 

3 I obviously have to be what somebody told him and Mr. Ebert 
i i 

-:1:! 1 knows it is hearsay. 

5 MR. EBERT: Well --

6 I THE COURT: For what his position was at 

7 that point, whether he was present or not, based o~ 

s knowledge he received. I think that is a fair question. 

9 I will let that question stand. 

10 THE WITNESS: When I set up surveillance I 

11 could observe Mr. Rhodes' vehicle was no longer at the 

.. 12 farYr.house and I did not observe Mr. Rhodes there at that 

13 point. 

14 BY MR. EBERT: 

15 All right. Go ahead then. 

16 A. The next day when Mr. Rhodes arrived back, 

17 approximately 4: 40 p .m., at. his residence on the 16th of . -

18 September he was driving a yellow Mustang which contained 

IY two other occupants in the vehicle. 

:!O Did you. lat~r ascertain the identity of 

:!1 these individuals? 

A. Yes. I did .. 

Who was that? ---

--- . 1.50 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPOIHERS 

3859 CHAIN £1RIOGE R<lACJ 

~AIRFAX. VIHGIN14 ;?;~O)U 

591·3136 



55 

i 
1: A. 

' 
It was Mary Jane McDaniels and Eugene Tirado. 

I 
2 I Q, 

sl I time? 

Where were you physically located at this -
. I 

4i I A. I was located at the fence line, the fence 

-511 line, 
I 

approximately I woulc.l say ~wenty-five to thirty ---

' 
1; i yards 

i I 1 

I I 
8 1 I . I I 

I I 
9 I 

10 I 

I 
11 I 

13 

14 

15 

16 

bushes 

set· of 

from the house. maybe a little bit farther than that. 

Q, Were you hidden at that time? 

A. Yes. I was. 

Q, How did you hide yourself? 

A. In this fence line there were trees and 

where I could see through them. There was also a 
. 

woods a little bit to the left. 

Q, Where.was Officer Fry stationed? 

A. He was at the same location. 

Q, Then what happened? 

A. About the same time that Mr. Rhodes arrived 

17 there was a yellow Pinto also arrived at the Rhodes 

18 residence. It was driven by an individual who I personally 

19 knew and I identified to be Charles Justice. The two 

:.!O 

:!1 

subjects got out, Mr. Rhodes and Mr. Justice. They 

I conversed and then they walked over to an old Chrysler 

which I had an ey~ ball view of and M!'". Rhodes unlocked_ 

the trunk. At the time the trunk was unlocked there was a 
' J _______ - ·-··. -- -

'-1 51. 
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! I 
I I 

1J I strong odor, the strongest odor we had gotten all night 
' I 
I I 21

1 
and all day. 

1 I 
a! I Q Incidentally, while you were there did you 

i 
41 I 

5 

I I smell 
anything after you went on the premises? 

A. Yes. All during the ni~ht we had intermittent 

6 sme,lls of what I thought was PCP. 

7 Once the trunk was opened what happened? 

8 A. There was a very strong odor, the strongest 

9 odor we had received during the entire investigation. 

10 Who unlocked the trunk? 

11 Mr. Rhodes. 

__ 12 Then what happened? 

13 Mr. Justice and Mr. Rhodes leaned into the 

14 vehicle and appeared to be looking at something. I could 

15 not tell_ if they !fllll..I."e. ooing anything with their hands or 

16 no~ .•. _Th_ey stayed there just for a short period of time, 

17 a few seconds. Then they slammed or shut the trunk and 

18 they walked out of my eye view. 

19 I then heard another door slam or trunk slam 

~o and a few seconds after that' Mr. Justice and Mr. Rhod~s 

~l walked back into view. -I observed Mr. Rhodes carrying a 

white looking object. I ··- Fro~_my~standpoint I could not tell 

2a 1exac~ly what it was. Mr. R-neeoes then entered his vehicle. 

1_52-.. -...,------------' 
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1 

1 

Mr. Justice then stated, Be careful, Bear. 

2 Q Mr. Justice said what? 

31 Be careful, Bear, meaning Mr. Rhodes. 

Do you know whether o~ not Mr. Rhodes has 

5 a n'ickname? 

6 A. Yes. It is Bear. 

7 Q Bear? 

8 A. Yes, sir. 

9 Q Then what happened? 

10 A. The two subjects left in their separate 

11 vehicles. I had radio contact with the surveillance team. 

.l2 I had been reviewing what had been happening at the farm. 

l:l Shortly after that I think Mr. Rhodes was stopped at 

14 Orndoff' s Garage. 

15 Did you have occasion to be present when· a 

16 sear·ch warrant was executed on the premises? 

17 A. Yes. I was. 

18 Q Did you have radio contact with other 

19 members of your team during the time you were under 

~o surveillance in this area? 

:!I A. 

A. 

Yes. I did. 

Who brought the search warrant to you? 

Trooper Dyer. . . ., 3 1~ 

AUOREY J. RUOIGER REPORTING SERVICE 
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1 I 
2 I you 

3 I 
: I 

41 j the 
i 

5 I the 

s 1 l 
1

11 
8

11 

9 
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Q Upon receiving the search warrant what did 

do? 

~ After the search warrant was executed on 

premises a search was made, the entire_prem1ses of 

Rhodes farm. 

Q Did you go to the Chrysler you mentioned? 

~ Yes. I did. 

Q What, if anything, did you find? 

I found a brown bucket containing white 

10 crystalline like substance, found chemicals, several 

11 chemicals used in the manufacturing of phencyclidine. 

I show you what has been marked for 

13 identification purposes as ~xhibits 1 and Exhibit 2 and 

14 ask you if you can identify those photographs? 

15· Yes. This photograph here is a picture of 

16 the substances that.was in the trunk of the Chrysler 

17 which I had a view or. 

18 This is photograph Number 2. What does 

19 this photograph portray? 

:!O This is also various evidence that we found 

:.?l in the van. I believe this was a g:-een van. 

:.?:.? Q Were the buckets the substances were found 

in contained within the trun~_2t:._ that car? 
. . ~ 1.~~ 
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al I at 
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4! I 
511 
I : 

A. 

this time. 

I) i ! 
j l 
' i 

1 l 1 Commonwealth's 
! 
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Yes. 

MR. EBERT: I'd offer these into evidence 

THE COURT: Any objection? 

r'.R. LYNCH: No objection. 

THE COURT: Be allowed into the record as 

Number 1 and Number 2. 

8 I i 
o 11 

I 

(The photog~aphs heretoforr 
I 

marked for identificationl 

10 I as Commonwealth's I· 
11 I i Exhibits Nos. 1 and 2, 

l o) - ... were received in 

13 evidence.) 

14 BY MR. EBERT: 

15 With regard to the vehicles that you 

rn mentioned were certain other photographs taken in your 

17 presence and at your direction? 

18 A. Yes, sir. 

I show you a series of photographs and ask 

~o lyou if you can identify those for the record? 

~ I L This one is a picture or the old Chrysler 

~:.! I from a rear view. 

I 

I 
I 
I 
I 
I 

I 

:.!3 j · : This oicture here is a picture of the back 
- 1_55 
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I 60 
I 

I i . 
, I 
I I li 

1 
se~t. 

21 i ' 
I ~I !mark these for identification purposes. 

: I 

MR. EBERT: Your Honor, maybe we ought to 

I ' 

4
11 THE COURT: Maybe we should .• If you want 

5 Ito get them marked at this time and we can tell which one 
I 

6 j J he is referring to. Let's do that for id-entification 

7 purposes. 

8 Number 6, start marking them respectively fo~ 

9 identification. 

10 MR. EBERT: Perhaps 6A, B, C. 

11 THE COURT: That would be fine. 

--12 (The photographs referred 

13 to.were marked· for 

14 identification as 

15 Commonwealth's Exhibits 

16 No. 6A, 6B, 6C, 60, 6E, 

17 6F, 6G, 6H, 6I.) 

18 BY MR. EBERT: 

If you would when you mention the photograph 

:!O jlf yqu would refer to the identifying mark on the bac~. 

:! 1 A. Exhibit 6A is a picture, a rear view 

:?:! picture, of the old Ch!'ysler which I had a eye ball view 

:!3 of, that Mr. Rhodes and Mr. Justice looked into. 

----· -----· '156 
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i 
, I 

11 ! 
' I 

2! I Chrysler. 

al 
I 

4' ' i I sid.e. 

- I I ;) i 

11 
6 ! : evidence 
i i 

I 

6I is also a frontal view of the same 

6H is a picture of the Chrysler from the 

6C is a picture of the trunk showing the 

items located in the trunk of the vehicle 

11 ithe Chrysler. 
; 
i 

8 I 

I 6F is also a picture of the same items. 

I 

61 

or 

9 ! 6E is also a picture of the same items, 

IOj I except it is a closer view showing the individual items. 

11 I . 6D is a picture showing mostly the white 

.12 I powdery substance which turned out to be sodium cyanide, 

13 also located in the Chrysler. 

14 6C is a picture showing the rear floorboard 

15 of the Chrysler showing a strainer, some spoons in the 

16 old Chrysler. 

17 From your experience what are strainers and 

·1s spoons used for? 

l!) MR. LYNCH: Your Honor, I object to that 

~o I quest ion. It • s the kind Or quest 1 on posed to Trooper, 

:!1 !Gray who is an acknowledged investigator but to say, In 

j~ your experience what is the spoon used for or the strainers 

~ used for, you make tea with a strainer, you stir tea with 

__ _.....__ __ ·----· ----- 157------------------
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I i 

I 
I 

i 
I I 

1: ! a. strainer. 
! ; 
! ' 

2 j l THE COURT: Relating to the objects. I 

62 

1

1 . 

3 ! assume you're showing him the photographs. I think that 
I 
I 

4 j is 

5 I on 
I 

Ii 
!. 

I 

what he is trying to get at. I will let the question 

that basis stand. 

THE WITNESS: The spoons are used to stir 

1j the chemicals to make the reaction with the chemicals. 

sl The strainer is used usually in the ~nd 
I 

9 process to eliminate the waste materials and to separate 

10 the actual PCP from the waste chemicals. 

11 And 6'B is a picture also of the rear floor-

12 board of the Chrysler. 

MR. EBERT: I'd offer these into evidence, 

14 Your Honor. 

15 MR. LYNCH: Your· Honor, I have no objection. 

16 If ! just may be allowed to ask --

17 THE COURT: I will let you voire dire. 

18 MR. LYNCH: -- about one of the photographs. 

l!} THE COURT: All right. 

20 VOIRE DIRE 

:! 1 BY MR. LYNCH: 

Q. 6A, Trooper Gray, which shows the rear of 

:!:i the Chrysler, we are talkinY~a.bout apparently through some 
t58-_________ _ 
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i 
i 
I 

i l 
lj ! woods. Is that about where you were standing 

I i 
oJ I .I 

when you 

""I : obs~erved John Rhodes and Mr. Justice? 

!l I ! A. 
i i No, sir. 

i I 

*I I _, I 
Q, You're not saying you weren't that 

t> ' 

I 
lwer'e you? You weren't as close when you saw Mr. 
I 
I 
I 

:and Mr. Justice at tae trunk and car as is shown 

close, 

Rhodes 

in 6A? 

63 

:1 
I 

A. No. The picture was taken pretty close to 

8
1
1 !the car. 
I 

9 i 

I MR. LYNCH: I have no objection. 
I 

THE COURT: Be allowed in then to the record 10 I i 
I ! _:: I marked as 6A through I. 

(The photographs heretofor 

13 I marked for identification 

14 as Commonwealth's 

15 Exhibits No. 6A, 6B, 6C, 

16 60, 6E, 6F, 6G, 6H, 6I, 

17 were received in 

18 evidence • ) 

l!J BY MR. EBERT: 

I 
·_>o 1

1 "' h ..i ~ Did you have occasion to searc any oth~r 
I ' 

• ... >] I ,vehicles in the area? 

~ 

_L_ ___ . -- ·----

Yes. I did. 

What other vehicles did you search? 

·- -·-- t59 - -- ---
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' I 
I 
I 
i 

1! A. There was a green Dodge van and a white, old ' / I i -

' I I 21 I white Pontiac, and there was sort of a shell of a real 

aj iold black car. I don't remember the make or model of it. 
I i 

41 i Q 
I I 

With regard to the green van where was that 

5 j l loc1ated with r~lation to the Chrysler you mentioned? 
. I 

f' I I 
J ! i 

I 
7 I the. 

A. It was located at an angle to the left of 

Chrysler. 

/' 

! 
i 
1. 
i 

.·· I 

8 

I 
Q Had you seen the Defendant in the area of that 

9 Ivan when he was on the premises? 

10 A. The Defendant had walked -- The van was out 

11 of mY view, blocked by a building. And he had walked in 

.12 that· direction. I could not tell if he went to the van or 

l:J not. 

14 Did you hear anything when he was in that 

15 area? 

16 A. I heard a door slam. 

17 Q Did you take certain photographs of that van? 

18 A. Yes. I did. 

rn Q Did you recover anything from it? 

:.!O I ~ Yes. I did. Several pieces of evide~c~. 

:.!1 Ir ·a have to review my notes to give you a list. 

:!:.! I 
:!a 

MR. LYNCH: Your Honor, I can't hear. 

THE COURT: Speak a little louder, if you 
-·-----1_60 · _______ _ 
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1 would. 

2! MR. EBERT: He said several pieces of 
i 

i 
:I! evidence. He would have to review his notes to know. But 

I 

' I 
4' I we will get into that later. 

I 

BY MR. EB£R'l1
: 

Does this photograph show the various 

i vehicles you mentioned and their relationship with 

8 regard to position? 

9 A. Yes. 

Q Where is the van located in that photograph? 

I A. It's located at an angle sort of to the left 

I front or the Chrysler. 
I 

J2 

I 

MR. EBERT: I'd offer that into evidence, 13 

14 Your Honor • 

15 

16 

17 

18 

rn 

:.?O 

:! 1 

THE COURT: Objection to this photograph? 

MR. LYNCH: No objection, Your Honor. 

THE COURT: Be Number 7. ./ 

(The photograph referred 

_J ··--- ---·-· -·------

to was marked for 

identification as ' 

Commonwealth's Exhibit 

No. 7, and was received 

in evidence.) 

1:61. 
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i ! 
11 I 

! i BY MR. EBERT: 
I j 

2

1 I 
Would you pull out the photographs showing 

!11 ; the interior of the van and what you found in the van. ' I ; 
I ' 

41 

51 I I . 
I ! 

A. These, all of these. 

MR. EBERT: Your Honor, I'd like to have 

1; I these marked again in a ~eries. 

7 THE COURT:. Start with 8A. 

8 (The photogoraphs referred 

9 to were marked for 

10 identification as 

11 Commonwealth's Exhibits 

--12 No. 8A", 8B, ac, 8D, 8E.) 

13 BY MR. EBERT: 

14 If you would ref er to them by number and 

15 tell us what they portray. 

16 A. 
/" 

8A is a frontal view of the Dodge van that 

17 was located on the Rhodes residence. 

18 ·aB is a picture of the inside of the van 
/ 

rn showing the Coleman fuel and a glass jar containing a liquid, 

~o ~hicm later turned out to be phencyclidine. 

~I I Be contained a picture of the inside of the 

"~ ran also and showed mainly buckets, the type of buckets 

~:1 .J:at are used in the manufacture of PCP. 
. 1._62 

--· -·----- --···- --------------
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I 

I 
li 8D is showing sort of a rear view of the 

2j back of the van. Inside of the van showing again also 

!ll ! Coleman cans and a cooler. 

67 

! i 
41 j ~ From your experience in making and training 

s I 1 wha:t is Coleman fuel used for? 
I 

6

' I 711 sub$tance. 

A. That is used as a solvent of crystalline 

8 i Q Something is placed into the fuel as a solvent? 

9 A. Yes. Used as a solvent. 

10 MR. EBERT: I'd offer these into evidence 
I 

11 lat this time. 

J2 MR. LYNCH: Your Honor, again if I could 

13 take the libe~ty to ask about one of the photographs. 

14 THE COURT: All right, sir. 

15 VOIRE DIRE 

16 BY.MR. LYNCH: 

17 Q Commonwealth's Exhibit 8A, which shows 

.18 van, does it not. Trooper Gray? 

19 I 
! 

:!O I 
I 

:H !Rhodes 

A. Yes. 
•, 

Q Now, that is not the van that you saw 

operatin~ earlier on the preceding day? 

:!:? I A. No , s lr • ......-

. 
the 

Jo,hn 

~:! .1·--~-Q-----~~-.o~-e-~~·-1-e_s_s_ of 1a~;no·p-_e_r_a_b_l_e_v_e_h_i_· c_i_e_? _____ _ 
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I . ' 

41 
! 
I 

5: 
I 
I 

I 

A. 

Q, 

A. 

Yes. 

We're not talking about the same van? 

No. 

MR. LYNCH: No objection. 

THE COURT: .Be allowed to come in then 

6 i ! marked 8A through 8E. 
I 

I ' 

68 

! 

i I I 
sl i 

l 
I (The photographs heretofore 
i 

! I 

91 I 

I 
marked tor identification! 

as Commonwealth's 

101 
n 1 

Exhibits No. BA, 8B, 8C, 

8D, and 8E, were 

--121 received in evidence.) 

13 BY MR. EBERT: 

14 Did you have occasion to observe a white 

15 Pont'iac station wagon? 

16 Yes. I did. 

17 Q, Where was that located? 

18 A. It was located on past the van. I can't 

lY remember exactly. I'd have to look at the photographs 

:.!O .again. 
I 

:.!1 
I 
111tt:j.e 
I 
i 

:!:! I I 
I I 

It's located on past the green van, probably a 

bit at a left angle. 

Q. Did you take photo~raphs of the contents of 

1

1 ' :.!:! jthat ~ 

:_.:.. _______________ ---------~-- :t64_ 
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I I 
I 1 

I I I . 
11 

69 

A. I don't recall .. We did not take any 

2 l1nside the white Pontiac. This was the bulk of the items. 

' 
!1 I 

I 
I 

! 
I 

THE COURT: We are having a little trouble 

4 ihearing you. Keep your voice up. 

THE WITNESS: We did not take pictures of 51 I 
6j I the white Pontiac. 

i 
i 

7 I 
I 
I 

81 ; 

r 

BY MR. EBERT: 

Did you find. any other items you photographed 

9 \in ears or in this area? 

10 l 
i A. Yes. To the left of the green van we found 

11
1 

!several items off into the woods and off to the side of the 

-12· van, other chemicals, ether cans. 

Did you take photographs of those items? 

A. Yes. I did. 

15 MR. EBERT: Again, I would like to have these 

16 marked on the same basis. 

17 

18 

:!O 

:!1 

THE COURT: We will start with 9A. 

(The photographs referred 

to were marked for 

identification as 1 

Commonwealth's Exhibits 

No. 9A, 9B, 9C, 9D, 9E, 

9F, 9G, 9H, 9I.) 
--·---1.6.5 ______________ ------
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i 

11 BY MR. EBERT: 
I i 

2 i Q, Again, if you would identify these items. I 

3 I A. 9A are pictures of chemical cans. I believe I 
i 
I 
I 

4 'it is ether. I'm not really for sure. I think it is 

5 ether, which was located in the old hull of an old black 
' 

6 !car. Again, I don't remember the model or make of it. 

7 THE COURT: You have to keep up your voice. 

8 THE WITNESS: This is a picture of three 
i 

9 'chemical cans. I believe it is ether cans. Located in 

10 the hull of the old black car. I do not remember the make 

11 or· model. It was located at the edge of the woods on the 

.. 12 Rhodes residence. 

13 BY MR. EBERT: 

14 Q, Is ether, in your experience, used in the 

15 manufacture of PCP? 

16 A. Yes. It is. 

17 9B is a picture of three Coleman coolers 

18 which were found also in the woods to the left of the old 

rn Dodge van. 

~ 9C is the same picture. 

~l 9D is a picture of a chemical can that was 

~2 located in tha woods. I cannot identify what kind of 

AUDREY J. RUDIGER REPORTING SERVICl'O 
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' 
i 

1. ! 
! 

9E is also a picture of one of the coolers 
I 

2 i :
1

, that has been opened and contained two bottles of 

!lj , cyclohexanone, which is also a precursor chemical used 
I I 

I 
-"1!' i , in the manufacture of PCP. 

i I 

I 
-I 
" I 

I 
6i recall 

I 

-i I 
I I i is o 

i 

9F is a picture of a chernlcal can. I don't 

cannot identify what kind of chemical can that 

8 j j 9G is a picture of a plastic bag which 

. 911 contains a plastic bottle or glass jar -- Excuse me -- It 

10 1was found in the woods to the left of the green Dodge 

I 
11 ·van. 

9H is a picture· or a bucket containing 

rn bottles of some sort of chemicals. I do not recall what 

14 the 1chemicals are. 

15 9! is a picture of, I believe, the glass 

16 jar, a glass jug, inside the trash can that was found in 

17 the woods. 

18 MR. LYNCH: No objection, Your Honor. 

l!) THE COURT: Be allowed to come in then as 

:!O ,Commonwealth's Exhibits. 
I 

:.?l I (The photographs heretofor~ 

I 
i 

~~ marked for identificati~n ; 

2
:i J ____ · ---------·-- ____ 1.fi:l ____ a_s_c_o_mm __ o_n_w_e_a_i_t_h_'_ s ___ _ 
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I I 
I I 
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4! i 
I I I , 

·1 I 
6 ; 

! 
I 
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Exhibits No. 9A, 9B, 

9C, 90, 9E, 9F, 9G, 9H, 

and 9I, were received 

in evidence.) 

BY MR. EBERT: 

Of the three coolers you found which are 

7 !portrayed in photographs 9B and 9C, did you open those 

8 coo;lers? 

!) A. Yes. I did. 

10 Q, Was anything inside of them? 

11 A. Yes. There was. 

-12 Q, What was that? 

13 A. Several chemicals, chemicals and remanents 

14 of prior manufacturing process. I'd have to refer to my 

15 notes. There was a lot of chemicals contained in the 

16 coolers., 

17 If you would tell us did you take possession 

18 of these items at the time? 

] !) A. 

:!O Q, 

:!1 A. 

:!~ Q, 

::?:l A. 

•_L _____ 

Yes. I did. 

Do you know Dr. Hepner? 

Yes. I do. 

Who is he? 

He is a drug chell!_ist at the Merrifield Drug 

----AUO-~EY J. ::~i~R~'.:?~:~l~G SERVICE-
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i 
i ' 

! I 
I ! 
I I 

li ! Laboratory in Merrifield, Virginia. 

21 I Q Did he come to the scene of 

!l I J this occasion? 
i I 

4i Ii 
! 

- Ii I 
<> : I 

A. 

Q, 
I : 

Iii i A. 
11 . 

7 ! chemist. 

sl Q, 

!) the. ladies 

10 I 
j 

i 

Yes. He did. 

Is that your normal proceedure? 

Yes. If it's possible we like to have a 

If you would refer to your notes and give 

and gentlemen of the Jury an itemized list. 

THE COURT: Let's break for about five 

11 i minutes. We've been going for quite a while. Let's take 

-1:.? a bteak. 

(Whereupon, a short recess was taken.) 

BY MR. EBERT: 

15 Would you tell us if you made a list of these 

16 items you took into possession at the time? 

17 A. Yes. 

18 Q. Do you have that with you? 
._._,,.· 

A. Yes. I do. 

:!O Q Tell us what items, hm·r many total item& did 

:! 1 you take possession of? 

A. Fifty-two. 

23 Q. Tell us as quickly as you can what items you 

I 

I 
i 
I 
i 

! 

I 
I 

I . 

l 
I 
I 
.! 

J _______ ' - -·- ·-··--- 1_6~-----------
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took possession of and where you found them. 

~ Found in the trunk of the Chrysler and 

the floor board was a brown bucket with a .crystal substance, 

41 a large plastic bag with white substance inside, another 
I 

-i 
"' plastic bag containing white substance, another plastic 
I 
I 

Hl bag containing white substance, four white plastic 
I _, 

' I i 
buckets, a brown bottle containing piperidine partially 

sl 
I 

full. 

MR. LYNCH: Excuse me. You are going 

10 through all the items you are naming now were in the 

11 !Chrysler? 

. -l:! THE WITNESS: Yes • 

13 BY MR. EBERT: 

14 Are these numerically listed? 

15 Let me show you a certificate of analysis and 

16 ask :you if these are numerically listed? 

17 In the same way. Yes. 

18 If .you would on that copy indicate which 

19 item$ you are speaking of and if you could identify as 

:!O being those items from the Chrysler, et cetera. 

:! 1 A. Yes. 

Tal<:e a pencil. 

o)•.) _., ~ Do you want me to do them individually? 

l. 
l 

I 
I 

i 
I 

1~o --~·-·------ --- ·----.L - --·- .. ' ------- ·--------
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1' THE COURT: You can bracket them or whatever 
• I 

21 : to save a little time. I I 

I 

:l I THE WITNESS: There is only one item, 

Number Fifty-One, that we got out of there which is 

in numerical order. 

THE COURT: You can write that or indicate. 
I 

1 I i BY MR. EBERT: 
I j 

s i i Q Which items, one through what, were found 
I 

9 I in the Chrysler? 

10 I 
I 

A. One through fourteen, plus number fifty-one. ·· 

11 
I 
I Q Indicate that on the copy you have there, 

,.) 
I . .Lo;. sir. 

(!ndicating.) 

Tell us if you would what items you found 

15 in the Chrysler. One through --

16 A. Okay. Items one through fourteen , plus· 

17 item fifty-one was found in the old Chrysler. 

18 What other items did you find and where did 

19 you find them? 

:.W Items fifteen through tw~nty-five, plus, 

:n I item number fifty-two •.-1as found in the green Dodge van. 

A. 
_L ____ _ 

Ma~k that accordingly. 

Yes. 

i:7~_ -----
AUDREY J. R ...• EPORTING SERViCE 

CF.~TIFIEO Vl· ~BATIM Hti.PORit" t:f5 

38;;;9 CHAIN Bf<IOGE ~OAO 

FAIRF4X VIRGINIA .!20'.31J 

5!11 ·Jt:ll'; 

I 
I. 



1 

2 
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I 
41 I 
I I 

5 l 
I 
i 

6 I 
7 
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Q What other items? 

~ Items twenty-seven through thirty-three was 

found in the woods to the left of the green van. 

Items number thirty-four --

MR. LYNCH: Co~ld you slow down, Trooper? 

THE WITNESS: Yes. 

MR. LYNCH: Twenty-seven through thirty-three 

8 were found where? 

9 THE WITNESS: Was found into the woods, the 

10 left of the green van. 

11 Items thirty-four through fifty, plus item 

-fa fift'y-three was found in the white Pontiac. 

13 There were fifty-three total items. I said 

14 fifty-two before. 

15 MR. EBERT: Your Honor, I ask the certificate 

16 of analysis be marked for identification a; this time. 

17 THE COURT: We will mark it .0 for 

18 identification for the Commonwealth. 

rn (The certificate or 

· ~o analysis was marked for 

~1 identification as 

~~ Commonwealth's Exhibit 

. '. ---·-··-·-· -------·-

No. 10.) 

' - - ' -- ·--·- ·-----
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1 BY MR. EBERT: 

., I .... The indications you put on the items as to 
I 

i I i 
31 i what they contain, the spoons, baggies, et cetera, those 

4! I are notations you yourself made. Is that correct? 

5' i A. Ye.s. That is correct. 
I i 

ti ! Q, Now, with regard to item seventeen, where 
i 

7 ' a that found? I w s 
! 

s I 
9 I 

I 

I 
lo I 

I ,i i 1111 

_!21 

A. 

Q, 

A. 

Q, 

A. 

13 1 piperidine. 

. 14: Q, 

15 A. 

16 

17 A. 

It was found in the Dodge van. 

What is that? 

Found in the Dodge, green Dodge van. 

Wha.t type of an item was that, sir? 

That was a brown paper bag·containing 

P1per1dine? 

Yes. 

What type of substance is that, sir? 

That is a precursor chemical that is used 

18 primarily for the manufacturing of PCP. 

19 I Q, 

11 . 
:!O i that found 

With regard to item twenty-seven, where was 
'• 

and what was it? 

:!1 Twenty-seven was found in the woods. That 

:!:! !1s a.glass bottle that is commonly used for the cooking 
i 
I 

:!:~ I process. 
ij_ --·- ·-. --· ---·--

173 ________ _ 
AUDREY J. RUDIGER RcPORTING SERVICS: 

CF.~TIFIED 'JFRUArtM REPORl~r>•; 

ltfil) Cl-141~ BRIOG!i Rv.-o 

FAIHFA.'c.. Vl;.(GtNIA .Z.?O~H.1 

... 

i . 

i 
i 
I 
i 

I 
t 
i 
I 



78 

1: Q With regard to item thirty-five, where was I 

I ' 

21 ! that round and what was it? 

al i A. Thirty-five was found in the white Pontiac. 

4i i It was 

5 lwhich 

a cardboard box containing a beaker and two funnels 

; is glassware that is usually used to manufacture 
I 

61 j or in the manufacturing process. 

7 I 
I 

With regard to number twenty-three, where 

8 lwas that found and what was it? 

91 A. Twenty-three was found in the green Dodge 

10 van. That was a glass jar containing residue. 

11 Incidentally, how did you gain entry? I 

1., - ... assu.~e the Chrysler trunk was shut when you started your 

13 search. Is that correct? 

14 A. That is correct. 

i5 Q Were you able to open that trunk without the 

16 use of some device? 

17 A. No, sir. I did not have a key. 

18 And did you attempt to find a key or gain 

rn 

:!O I 
:!1 I 

., ... 
_.;., 

entry to it? 

A. Yes, sir. 

Q How did you attempt to do that? 

A. I asked Mrs. Rhodes f c~ the key 

Chrysler and she advised me ~1-74 
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1 MR. LYNCH: I object, Your Honor, to what 

2j ! she said. He is not responding to the question first of 
11 

:J, i all. 
' I I 
' 

41 

·I 1 
j I 

61 ! 
71 ! one for you? 

sl ' A. 
I l 

THE COURT: Objection sustained. 

BY MR • EBER'i' : 

After asking her for a key did she produce 

No. She did not. 

91 I q This is the same trunk you testified 

10! I earlier you had seen the Defendant open with a key? 
I I 

11 I ! A. 

J2 

l:J He didn't 

Ho 

15 testimony 

1G 

17 

18 key. 
I 

rn I 
I 
I 

:!O i 
I 
I 

say 

too. 

Yes. 

MR. LYNCH: Your Honor, I object to that. 

he opened it with a key. 

THE COURT: That is my recollection of the 
' 

MR. LYNCH: That he opened it with a key? 

THE COURT: That he did not open it with a 

MR. LYNCH: Yes, sir. 

MR. EBERT: the Defendant, 
I 

I'm talking 

~1 !not the officer . 

... , I I 
-- I 

·>·> l Q. -·~ , 

--~-------- , 

BY MR. EBERT: 

You saw the Defendant at that vehicle earlier 

------ ------ __ }75 ----
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1 from your testimony. Is that correct? 

21 
i 

., i 
•">I 

I 
4: 

! 
_1 
;) i 

! 
i 

tii 
I 
i 

! 
71 

I 
i 
I 

s! 
I . 

911 
1~11 were 

l I 

1111 
_J~ loc.k 

That is correct. 

At that time in whose presence was he? 

A. Mr. Charles Justice. 

How did he gain entry to that trunk? 

A. It appeared to me he used a key. 

Q, or the two, which opened the trunk'1 

A. Mr. Rhodes. 

Q Now, how did you gain entry to it when you 

not able to find the key? 

A. We had to use a tire iron and knock off the, 

and gained entrance by that means. 

Q, Now, upon taking possession of these items 

1.J: I what did you do with them? 

15 I transported them together with Dr. Hepner 

16 and myself transported the drugs or the evidence to the 

A. 

17 Mer~ifield Laboratory in Merrifield, Virginia where all of 

18 the evidence was released to Dr. Hepner at this time. It 

19 was approximately 10:30 at night on the 16th. 

:!fl' 
I 

Q, 

" Were these items marked and labelled an~ 

Did there come a time when you received these 

·----- ----·· 1.76 ___ ---·--
AUDREY J. RUO:GER REPORT!NG SERVIC':: 

CEttr;;:1EQ VE~OAltM P.LPUi·:~.; :;~. 

Jri~q ':1-tA1N nrnoc.c ~\.} .. ..,,o 
. FAli-fFAX. VHlGINIA ~·.;;','..\•-' 



I , 
I I 

1! • items back from him? 
! 

I 
21 A. That is correct. I did. 

!l I Where are these items now? 

81 

A. They were ordered destroyed by the Circuit 

I 
Ii : 
i 
I 

7! 
I 
; 

9 

10 I 
n I 

I 
.i2 I 
13 

Prince William County. 

Q. They ha~1e been destroyed. Is that correct? 

A. That is correct. 

Were they in your sole and exclusive 

pos,session from the time you took possession of them on 

the date of the alleged search and seizure until the date 

you relinquished custody to Dr. Hepner? 

A. Yes, sir. They were. 

This all occurred within Prince Will~am 

1-! County? 

15 Yes, sir. It did. 

lH When you mention Mr, Rhodes, is he present 

17 in the Courtroom? 

18 

»o i 
- I 

I 
:.!1 . 

I 

Yes. He is. 

Would you identify him for the record? 

Sitting beside Mr. Lynch. 

~R. EBERT: Let the record indicate that he 

"'" ! is identifyirn~ the Defendant. 

"a\ I 
J __ .:_·--.----- --

That is all I have, Your Honor. 

---_ ------1_77 
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' i 

1: THE COURT: You may cross examine, Mr. Lynch. 

CROSS EXA.1'1INATION 

BY MR. LYNCH: 

4! i Q. Trooper Gray, would it be accurate to 
I 1 

5 ! I C.e.scribe this area as somewhat out in the wilderness, 
I Iii ! out in the country? 

1! ! A. Out in the country. Yes, sir • . I 
8 ! j Q. Were there any other photographs taken 

i 

9 !regarding the aerial scene, other than the one that was 

10 shown to you by Mr. Ebert? 

11 

I 
A. Yes, sir. There were some similiar to the 

_ .1:.! 1 I same one. Yes, sir. 

1:3 Q, Do you have those with you? 

14 A. No, sir. I don't have them. 

15 Q, Who does? 

16 A. Either Mr. Ebert or Trooper·oyer. I'm not 

17 sure. 

18 Were you present when the photograph from 

19 !the airplane was taken? 

:!O • 

I 
I 
! 

.. , I 
- I 
:!:! I I 

A. 

:!a I 
1l °' 

I ---·;--····--- . 

No, sir. I t\fas not. 

Do you know who was? 

Yes. I do. 

Who was that? 
.....8 1.i! -· 
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1' A. Trooper Gregory took the photo~aph. i 

i 

2j i Q, As far as the location of other photographs 
i 

:11 other than the one that has been shown to the Jury by 

4i Mr. Ebert you don't know where they are? 

5! A. Either Mr. Ebert has them or Trooper Dyer 
; 

I I 
6! i has: them. 

! 

11 
I Would you direct your attention please to 
i 

s1 this blackboard here. 
I l 

If you don't mind, could you step 
' i 

9 !over to the board and could you put a diagram on there 
i 

10 i j ple~se showing Loudoun Ori ve and if you can get somewhere 
I I 

n 1 I ion there 

I A. 
I 

Was it Route 15? 

Route 15. 

13 i Q, Route 15, the location of the house, the 

14 driveway and the church next to the property. 

15 A. This is basically the outline, as·best I can 

16 tell. I could use the picture maybe to do better. 

17 Q, Could we have the photograph, one of the 

18 first in the series. It is black and white. 

Referring to Commonwealth's Exhibit 4, could 

:!O :YOU orient us please, orient the photograph with the 
! 
! 

:!1 iblackboard. 
' 

·•->1 A. Okay. Route 15 runs north and south. 

:: I 1Loudoun Ori ve, 
I 1 '-·--·---!.----·---·· ----

make a left off of 15; a sho.rt distance 

------ :1_79-------------------
AUDREY J. RUO!G<:R REPORTING SERVIC<:: 

CE~TIFIE D ':!-Pf"\ rlM RO:?vHTERS 

:JY~9 C1-tl\•~ .. H'HOGc H"-""'AO 

~~IFlr"il-~. \·1·k1l:"H·\ • .'~0-'C' 



l! 
! 
I 
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after making the left on Loudoun Drive you come to a 

driveway which is a driveway leading to Mr. Rhodes' 

!lj . residence. This is basically the house Mr. Rhodes' parents 

4i ! live 

5 !Baek 
I 

in. In this area here is woods, wooded area. 

in here is open field, bushes and trees all along 

6 here. This is an old abandoned church stationed from 

7 the house up from the Rhodes' residence. 

Si Q, All right. Could you put basically where 

9 north is on the diagram? 

10 A. (Indicating. ) 

11 'l If this is north on the diagram could you 

__ 12 put where north ls on the photograph? 

13 A. The same. 

14 MR. LYNCH: For the record, Your Honor, 

15 Troo;per Gray is marking at· my request on Commonwealth's 

16 Exhibit Number 4 an arrow indicating north. 

17 THE COURT: I understand. 

18 BY MR. LYNCH: 

19 Would you step over here, Trooper, so the 

~o members of the Jury can see. 

~l On Route 15 as it comes off -- as Loudoun 

~2 Drive comes off Route 15 it ~oes on by the Rhodes farm 

2:i by th.is church; then it circ~~s back on here someplace, 

---- ·--·- 180 --··-----
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I
i ; 

! ' 
1 1 I . doesn't 

i 
it? 

2 I 
I I 

!l I I 
i 

4! 
I 
I 

5 

A. Yes, sir. 

A mile or two? 

Yes, sir. 

And this is a public hignway, is it not, 
. I 

6
1 l Loudoun Drive? 
I ! I . 

7
1 A. Yes. 

8 Q, And it ends up on another public highway 

9 
I 
I her'e 

10 i 

someplace, doesn't it? 

A. I don't recall exactly whe~e. 

85 

11 Q, Back in this area. I'm pointinp; to the left...._ 

.i2 of the blackboard is open field. 

13 A. That is correct. 

14 Q, A farm house over in here? 

15 A. I don't recall houses. I know the church. 

16 Q On your diagram can you p·ut a symbol on 
J 

I 

l7 1 there indicating the Chrysler, the general direction it 

18 

1!) 

:!O 

:.? 1 

was facing? 

I A. 

I 
jthe woods or 

Basically the Chrysler fr'ant goin~ towards 

'• 

towards the road, ~enerally in this type ,of 
i 
1position. 

Where was the Dod~e van you talked about? 

A. It is a little_too much but basically that. 
__._ _______________ ---
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1. Where was the other vehicle, the Pontiac? 

2 :You said a white Pontiac. 

:l I A.. I don't recall which way it was pointin~. 
I , . 

4i !I believe the front was pointing this direction. 

51 i 
I I 

All right. Still referring to the dJ.agram 
I : 

ti j ! on the board, this is the driveway that leads up into the I ·. 
I . 

7 1Mr.;. and Mrs. Rhodes' farm, is it not? 

s I 
i 
i 

A. 

9 jthan this. 

10 

Basically. It curves a little bit more 

These vehicles we.are talking about, that 

11 is ~he Chrysler, the van and the Pontiac, are kind of off 

__ 12 to the right of the driveway, according to your diagram? 

13 A. Off to the left. 

14 Q, As you pull up into· the driveway? 

15 A. Yes. To the right. 

16 The time you saw Mr. Rhodes and Mr. Justice 

ll go to the Chrysler, which you said is this one here, put 

18 yourself on the blackboard. Where were you located? 

Probably somewhere in this general vicinity. 

:!O Circle that. 

:.n (Indicating;.) 

:!:! I 
! 

I believe 
I 

you said you were about thirty-five Q, 

:!:! I jyards distance? 
I J ______ . . ------ ·-- 1.8~-- --· 
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I ! 

I I 
I i 

11 i A. Basically. 

2! J Q, Did you have any other means to observe? 

:J 11 Bi'noculars? 
i 1· 

i 

4 l : A. We did have binoculars. 

51 J. ~ Did you use the binoculars when you observed 

6 i ' Mr. Rhodes go over to the Chrysler? 
! 1 

j : 
i 71 i A. No, sir. I don't think I did. 

I [ 

s I j Q. Have a seat please. 

9 ! As far as saying that Mr. Rhodes appeared 

10, I to be opening the trunk with a key, did you actually see ""' 
i i 

I 
11 'the key? 

12 A. No. I did not. 

13 So, it is more of an assumption, is it not, 

14 Trooper Gray, that he opened it with a key? 

15 A. Yes; On my part. 

16 Q, The fact of the matter is you don't know how 

17 he opened it? 

18 P. .. He did not have a tire iron or anything like 

l!l that. 

You don't know he necessarily used a ke~ to 

21 open the trunk? 

A. 

Q, 

--·-----

No, sir. I don't. 

I believe there were some fifty-three items 

1sa-
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i· total that were seized in the search? 

·>I _, 
I A. That is correct. 
i 

:l i And as far as the particula~ items, the one 

4 i which Mr. Ebert referred to, item seventeen, which was a 
i 

5 : bottle 
I 

ti :, i : bottle 
i 

11 
I 

! 
s: I 
I I 

I 

contairiing piperidine, I ·believe that was in 

of piperidine was in the Dodge van? 

A. That is correct. 

Q And item twenty-seven was one trash bag 

9 i 
co~taining a large glass bottle, found left of path. 

10 does that mean? 

the 

What 

11, 
I 

___ l:! I 
A. There was a little path in the woods to the 

left of the green Dodge van. 

13 Q That wasn't found in any of the vehicles? 

A. No, sir. It was not. 

15 Q Number twenty-three was one jar with traces 

16 of ~nknown substance. That was found in the van? 

17 A. 

18 Q 

l!) I f~fty-two. 
; 

:!O , ! 
I I 

I 
A. 

That is correct. 

What was item fifty-three? I've got through 

It was a large pail containing three bottles 

:! I I I marked· cyclohexanone. 

:!:! I Q, Where was that round? 

~=• J __ -----~ __ -------~hat --w~.~-~o~-nd in tbe white Pontiac. 
18lJ: 
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I I 

I i I 
1! I 

i ~ 

; I . 
2 ! ! Gir'ay, 
, I 

:i! J or how 
. I 

4l ! 
i 
I 

51 
I 

Q, 

that 

they 

A. 

Q, 

Now, would it be correct to say, Trooper 

when those items were put in these vehicles 

got there you do not know? 

No, sir. I do not. 

Would it be correct to say, Trooper Gray, 

H ! i th.at just to rehash 'Or review your observation of this 
! 
I i 

71 i particular case, on the 15th you saw Mr. Rhodes when he 
! 

89 

8 ! left with Mr. Willis. to go to K-Mart; you followed them? 
I 

9 I 
! 

I didn't follow him. The surveillance team 

10 ! I roi1owed him. 

u 11 

I I 
Did you see him at the Wycliffe Court address 

12 1 on the 15th? 

-~:3 I 
A. Yes. 

So, when he left there that is the last. tim.e 

15 you saw him on the 15th? 

16 A. That is correct. 

17 Q,' Then on the 16th you didn't see him again 

18 until about 4:00 or 4:30 in the afternoon. Is that correct? 

l!) A. Approximately 4:40. 

:!O i 4:40 in the afterr.oon? 

I 
:!l I That is correct. 

:!:! I What time did you ~o to the 2uoo Loudoun 

~ JDrive address on the 

I -----~·-····--·-----·· - --- ---
15th? 

1.85 
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l' I I got there about I would say 6:00 or 6:30. 
I 

., ! ... 

:1 A. 

i 
4 i Q, 

I 
51 \ co.rrect. 

! 
6 ; da:y? 

1
1 I 

sl I 
I 

9 I 

10 

A. 

A. 

Q, 

In the evening? 

The afternoon. 

So, you were ther~ on the 15th. Is this 

From about 6:30 in the evening till the following 

I was in the general area. Yes, sir. 

On a stake-out or whatever you guys call it? 

Surveillance. 

During the course of time, from 6:15 on the 

11 15th, would it be correct to say Mr. Rhodes was not there, 

._J:! at least from your observation, until 4 :30, som~thing, on 

13 the 16th? 

14: A. That is correct. 

15 Q. Would it be correct to say, Trooper Gray, 

16 that, during the night, either late night of the 15th or 

17 earliy morning hours of the 16th you saw a vehicle pull 

18 into the Rhodes' driveway and do something thereafter, 

rn did you not? 

.d.. Yes, si~. ± did . 

Q, It was a pick-up truck with Maryland license :!1 
i 

~2 !plates on it, wasn't it? 

I . 
:!:1 l ", A. That is correct . 

. 86 
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1 Q, There appeared to be peoJ;)le moving back and 

• .,i 
-'[ '.forth to the house, either loading or unloading? 

; 
!l ! A. It ap!'eared they was moving about. I 

4: ;could not tell what they were doing. I later identified 
_; 

;thlOse people. ;J '. 

(j i Q, Ap9roximately how many people? 

ii ! .. A. Two that I could see, a man and a woman. 

s! 
I Q, Neither one or none of those people you saw--< 
I 

9j were Mr. Rhodes? 
i 

10 ! 
i 

A. No, sir. They were not. 
I 
I 

111 
I 

~ The next day, of course, at 4:30 in the 
! 

_12 afternoon was the very next time you saw Mr. Rhodes? 

13 A. Yes, sir. That is correct. 

14 Q, On the 16th? 

15 A. On the 16th. 

16 Can you tell these .. folks please whether or 

17 ~not you ever saw Mr. Rhodes in your observation mixing any 

m ~r -- using any or the buc~ts? 
1 !I 

:!O 

:!l iHonor. 

:!:! 

I 
:!:$ I . 

l _i. -

A. No, sir. 

MR. EBERT: We will stipulate to that, Ypur 

BY MR. LYNCH: 

Q, Did you see him doin~ anything in the process 

·- ----- t87. 
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i • of making PC.P? 

A. No, sir. I did not. 

And you are a~·rare, being an expert in the 

4; : field 
i i 
i I 

5 ! I rr.~k1ng 
i i 

of investigation of PCP, as to how you go about 

PCP? 

Ii! j · A. Yes, sir. I am. 

11 I believe we've established, have we not, 
I ! 

s! I that I I ' 
you didn't see Mr. Rhodes in any of- the steps making 

I i 
9: PCP? 

! 

10 

I . 11 

I 

No, sir. I didn't. 

. Q, You turned the fifty-three items that you 

... 1:? I got in the search over to Mr. Hepner or Mr. Hepner's 
I 

13 jOffice, did you not? 

14: I A. That is correct. 

15 Q, When you made the raid or the execution of 

16 the search warrant of the Rhodes' residence Mr. and Mrs. 

17 Rhodes were there, weren't they? 

18 A. That is correct. 

1!) Q, 
I 

John Rhodes' brother was also there, a boy 
I 

i 
I 

:!O iOn 
I 

crutches? 

:.! 1 
I 
I fl~ Yes. I believe he was. 
I 
I 

:!~ I ~ The residenc.s. 
I 

we. aPe talkitr~ .aeeut .. i.s. not. 

ta ]John Rhode~-·-r-esidence at i~S __ 1s_1_t_?_. 
··--···----------
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That is the address he gave when we arrested 

2! him as being his residence. 

I 
I ! 

Q Would it be correct to say at the time, the 

4/ l time 
; I 

of this raid, you knew only that· Mr. Rhodes stayed 
: I 

;) i I there 

I ' 6i 
I ! 

71 ltiJne. I : . 
8 

on occa~lon? 

A. I did not know where he stayed all of the 

That was the address he gave me when he was arrested. 

Q You're talking about after his arrest. But 

9 at the time 

I 
101 ! 

u I I ciuestlon. 

MR. EBERT: You~ Honor, he has answered the 

-1:? I MR. LYNCH:. He hasn't answered my question.· 

13 MR. EBERT: He did too, as to where he 

14 [lived and that is the address he gave. 

15 THE COURT·:. ·: Rephrase your question. 

16 BY MR. LYNCH: 

17 0, At the time he was arrested, just prior to 

18 his arrest, you knew he stayed there on occasion? 

rn I MR. EBERT: He's answered that. He ; 

:!O 
I . 
ididn 't know. 

I :.! l THE COURT: He said he didn't know. I 

:!J I 
I 

!answered that. All he knew was his residence 

:!:l he wa~ arrested. 
189 
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1 
; 

I 
I 

21 
I 
I 

BY MR. LYNCH: 

Q, But my question to you is: Prior to your 

~i '•rrest you didn't know Mr. Rhodes lived there, did you? 

94 

A. I knew he had been seen there. Whether he 
i 
I 

- I ' 
~; ; ~pent the night there, I did not personally ever see him 

I 

ti ! i g10 
I i 

to bed there. No, sir. I did not live with him. 

' I 7i 
I ! Q, So, to your knowledge other·than him giving 
I 
I 

Bj IYQu that address he did not 

MR. EBERT: I object to that question .• 91 . 

rn I 
111 I 

MR. LYNCH: I haven't finished the question. 

·12 I 
MR. EBERT: It's a negative question .• 

THE COURT: State your question. 

BY MR. LYNCH: 

14 From your personal knowledge you didn't know 

15 that was actually .his re-sidence, other than his telling you 

16 after you arrested him? 

17 MR. EBERT: Your Honor, I object. 

18 THE COURT: You have asked the question 

1!> several times, Mr. Lynch. He's already ans...,ered. 
I 

:.!O Obj~ction sustained. 

:.!1 RY MR. LYNCH: 

:.!:! I 

I 
Q, Now, the cooler chest that you found 

23 !approximately -- without ~ettin~ out of your seat where 
I -1.90 _______________ _ 
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was that found? 

A. The van, where I've got the word woods· 

Q I'~ talking about the cooler chest you 

round when you were out th~re on the stake-out that night. 

A. Where I have the word woods. 

Q Over in here? 

A. Yes. Below the church a little bit aways. 

Q Underneath? 

A. I would say approximately halfway inbetween, 

1oj a little more or a little less. 

11 All right. So, somewhere in this vicinity?. 

l •) - ... That is correct. 

Approximately seventy-five yards from the 

14 house? 

15 A. I· would say seventy-five, somewhere in that 

rn vicinity. 

17 The cooler had some shavings in it, 

18 magnesium shavings? 

1 !) 

•)t) I 

- I 
:! 1 

:!:! 
I 
I 

:!:i 
I 
I 
i 
I 

. .l 

A. That is correct. 

Q A[ai~, you don't know how lone or how that 

caaler got ther~, do you? 

~ }h, sir. I do net. 

Q And did you submit that cooler -- Was that one 

---- 1.91. - ' 
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i 

1 'of the fifty-three items you turned in? 
I 

I 
•')! 
-1 

I I 

:~ : 

A. 

4 ;boundary 
I 

5. I 
i ! 

That is correct. 

Do you know where the dividing line, the 

line, is for Mr. and Mrs. Rhodes' property? 

There is a fence that runs through the woods 

Ii l i that is the property line .. 
I I 

1
11 ~ 

8 ! I indicate 

Is that why you drew this line here to 

9 A. I meant that to be the road to the church. 

10 C'1 The road up into the church? 

11 A. Yes. 

__ J~ Q, Where would the fence be we are talking about? 

13 A. It runs through the woods. I cannot put it 

14 ·exactly. 

15 Q, If I may, I am putting on the board in the 

16 upper lefthand corner this way a line of x's. Where would 

17 I start with the line of x's? 

18 A. 

»o - I 
:! 1 

:!~ jhe!'e, all 

:!:t [ ~he woods 

' ... l. ----· -- ---- ... 

If you like I could come up there. 

If it would be easier. 

Tf !T4: COURT: It mif',ht be easier. 

THE WITNESS: It is the s<-l.me fence that !"Uns 

th~ 'Hay up, excPpt it circles 1.!:'J a.round thrcu'.".".h 

here. The cooler was found ju~t on the other side 
-- - - 1.92 _____ - ------------
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1 ·of the fence, almost like laying a~ainst it. 

I 

') I 

""i BY MR. LYNCH: 

!11 Thank you. 

As far as what went on at Wycliffe Court, I 

5 b~lieve we have covered it. In your observation at 

6 Wycliffe you' saw John Rhodes pull up in a green van, didn't 
! 

7; you? 
! 
I 

8 A. That is correct. 
_/ .\ 

9 I Q, Which was not· the green van shown in the 

10 I I photographs? 
I I 

11
1 i A. . I No, sir. _ It was not. 

)~ I He did not get out. Willis really came 

13 !from the Wycliffe Court address and got in his van'and left? 
I 

14 A. That is correct. 

15 As far as this odor is concerned that you 

16 observed, which you said that being trained as an expert 

17 in the field of narcotics investigation, is there any 

18 !other -- is it a highly unique smell, that there is nothing 

I 
rn ielse that smells like it? 

A. 

:! 1 

~~ i A. 
I 

I 
2:i I Q. 

: 
I 

-L·----- -·--•---··-·· --- ······· 

A very unique smell. Yes, sir. 

It ~·muldn 't smell like a disinfectant? 

No, sir. I've neve:> smelled-one like it. 

It wouldn't have some type of medicinal smell? 

.. - ·----- 193 ----
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A. Medicinal? 

Medicinal smell. 

A. I would not think so. 

~· This is kind of one of a kind? 

A. !t was used as a medicine at one time. I 

gue.ss if it was still a medicine you could say that. Yes, 

sir. 

~ But it's got this very unique smell? 

A. Yes, sir. 

MR. LYNCH: That is all I have, Your Honor. 

THE COURT: Do you have further guestions? 

REDIRECT EXAMINATION 

BY MR. EBERT: 

Q, This process, from your experience, is there 

15 a stage which is called a cooking stage? 

16 A. Yes, sir. 

17 Q. Does anyone have to be present at that stage? 

18 MR. LYNCH: Excuse me, Mr. Ebert. 

1!) I haven't objected to Mr. Ebert leadin~ throu~h 

:!O 1mo3t of this testimony, Your Honor, but I do object to him 

:.?l \1eadinp: his witness now. It is his witness. He's asking 
I 

~~ \him le~ding questions. 
I 

"11 L __ ' __ ·. ·---- ---~-H:----~~u_:~~-~~·~· ~;~om=w-ha~~ading, Mr. Ebert·• 
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1 I have to a~~ee with the objection. See if you can 

2 1 rephrase the question. 

:l • BY !·1R • EBERT: 

During this process is anything required? 

You have you~ mixture, your preliminary 

ti i !mixture of chemicals,·which ·takes a very minute amount of 
i 7: i , time, approximately forty-five minutes. The chemical 
i 

8 '1' 
! 

reaction you get from these chemicals, you do not have to 

91 be present. It immediately starts crytallizing. You can 

IO! let these chemicals react for as long as you want. No one 
r 
I lli has to be present at all after the chemicals are mixed 

-1211 ' toge~her. That is in the first stage. 

13 Q And you say the substance starts to 

14 crystallize. Is that correct? 

15 ~ That is correct. 

16 Q Were arty of these crystals you mention found 

17 in the trunk of the Chrysler? 

18 

1 !) 

:!O i 
I 

:! 1 ! 
·>-> i 
-- I 

Yes. There was. 

Do these crystals emit an odor? 

~· Yes. They do. 

Q From the tiMe you were obse~vin~ the area 1~ 

'1uestion di:l anyone else enter- the vehi~le ~1r any o:" these 

vehicles you m~ntioned? 1.9.5 
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1 No. They did not. 

And you saY -- I think you were asked if a 

~ pick-up with ~aryland tags arrived sometime during the 

4i i night. Did any of these accupants go near these vehicles? 
i I 

511 A. No. They did not. 
I i 

ti j ~ Did you later identify or make identity of 
I 

i jthe· occupants of that vehicle? 

8 A. Yes. We did. 

Who was that? 

10 A. Some relatives of Mrs. Rhodes. I don't 

11 reca11 whether it was a sister or a brother. But it was 

1~ !two older type individuals and I later gathered from Mrs. 

u Rhod.~s it was kin to them. 

14 MR. LYNCH: Your Honor, I object. 

15 THE COURT: Objection sustained. 

16 BY MR. EBERT: 

17 Do you know at the time what the street 

18 value of PCP was? 

}!) I A. Approximately a hundred to a hundred and 

:.!O \thirty doll~rs an ounce. 
' 

:.! 1 MR. EBERT: That is all I have. 
I 

·l-> i RE~CRO~)S 

:: I l_____ ------B-Y MR. LYNCH: 

EXAMINA'!'IO:·r 
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1 As far as the process, you sairt it could 

2i , rn!!.x all by itself. But it takes somebody with their 

' 
:~ i ' hands to actually mix the stuff, doesn't 1 t? 

A. I am saying that is required in about the 
I 

5 I f'i;rst forty-five minutes to an hour or even less than that. 
! 

: 
; 

Q, Generally, don't you start out with two 

7 : buckets? 

8. 

I 
A. That is correct. 

!) I ~ You take bucket A and bucket B and you put 

ml certain chemicals in bucket A? 
i 

11 

.J:.? 

A. That is correct. 

I don't know what they're called. And there 

13 is a certain reaction in bucket A? 

14 A. That is correct. 

15 Q Then you take certain chemicals and put 

rn I them in bucket B? 

17 I A. That is correct. 

18 ~ Certain things are going on in bucket B? 

rn ! k That is correct. 

:!O Q At a later time you take the co~~ents of 

_:!1 I 'bucket A and R and mi:< them too;ether? 

:!:! I "!es. 
I ' 
I j 

:!:, I 1 

; L . -- ---·-··--· -· -- - -

It's kind of a three staF,e operat~on? 

1.97 ----·-- ----· -· 
AUDREY J. RUO:GER REPORTING SERVtc::: 

r:t:r~flf.l!=rJ ·. ,.~l"J.\T:'A Joi~ ~'•hif.:IJ"-. 

JB':-'!J ·: •··U 1:-.· fil-i'ID(,t- H'tJAO 

C.l")t l' \•·. 

I 
I 



102 

1 
All that take~ ap9roximately about forty-five 

~: 
:minutes to an hour. 

" .. ' 

Q, But in the process you have to take 

'*: :bucket A and it in bucket i pour B or B and pour it in A? 
: 
: 

;; : 
A. That is correct. 

I 
I 

iii 
Q The buckets the fifty-three 1 tems were among 

7 
whi·ch you obtained? The buckets were at least some of 

8 ithem? 
: i 

9 I i 

1J ; 
I 

A. That is correct. 

As far as your observation of whether you 
11 ! 1 I I saw anybody else out there at the farm, you saw Rhodes 

! 
_ l:! 

14 

15 

17 

18 

1 !I 

on the 15th at Wycliffe Court and you saw him leave 

Wycliffe Court 

THE COURT: Mr. Lynch, you're going over the 

same testimony you went over before. 

MR. LYNCH: I am responding, Your Honor, to 

Mr. Ebert's question, Did he see anybody at the area 

during his observation. 

THE COURT: You asked the question 0hether 

:.!O: ihe sa~ anyone ~o to these vehicles r.urt~~ his ~bservation. 
I 

:! 1 I 
1

That was the ~u~stion . 

. ,., I I 
-- I i 

' I 

~'1 
11 

t _l_ ·-· --- ----~ 

'Q, When you reviewed your arrival at Loudoun 
1_98 - ---- -- -- - -- - - ----. 

r.r;,;;; :t I\·~·! ·•:t1\r11\t wt.Pt"'F'.f~t .~: 
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1: .. · Court' you rO:Ot there at 6 ·.1;::; at: 1 ht d. . I.. ? . _ _ n-?:· , inn \,, y0u. 
i 

21 MR. EBERT: We've gone all throu~h this . 
. i i 

:li ! This isn't responsive to my C!U~stions. 

THE COURT: You are going off, Mr. Lynch. 

5: I am sorry. Jbjection sustained. I let you come back on 
i . 
' I 

6! recross but you got to limit it to strictly to redirect. 

MR. LYNCH: What I am trying to point out, 
' 

8 :Your Honor, my question is that he wasn't in a position to 

!>I j know at all times, he wasn't stationed there at that 2400 

' i 
10 I J Loudoun Court full time. 

I I 
11 I i THE COURT: He was there from 6 o'clock I I 

_)~I I until he left there the next day as I understand his 

1 

1:J i test.imony. ·Rephrase the question. 

14 I BY MR. LYNCH: 

15 You got there at 6:15 on the 15th? 

16 A. Approximately. 

17 Q. The last time you saw Rhodes was at wnat 

18 time on the 15th at Wycliffe Court? 

l!J I'd say approximately 5:05 p.m. 

~~ ?n.rdon me? 

~ Approximately 5:05 p.m. 

Q Can you tell the3e folks, af~~~ you ~ot there 

on the 15tn that you had the whole area under observation? 

·199 
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Ydu can tell these folks you saw everythin~ gain~ on out 

there from 6:15 in the morning until 4 o'clock in the 

afternoon? 

A. 6:15 in the morning? 

Q Excuse me. 6:15 in the evening on the 15th 

until 4:00 or 4:30 in the afternoon, you had everything 

under observation? 

A. No, sir. I couldn't see eve~ything that was 

911 going 

10 I 

on. I'm not capable of doing that. 

THE COURT: You're excused, sir. 
I 
I 

111 I 

i I . 

13 I him questions? 
I 

H: ! 

0, 

We are ~oing to break for our lunch. 

MR. EBERT: In response to that could I ask 

REDIRECT EXAMINATION 

BY MR. EBERT: 

Could you see everything that went on 

17 arour;id the vehicles? 

18 

1 !I I I . 

A. No, sir. I could not. 

MR. EBERT: That is all. 

~·1ay he be ex~:.:.se-:l or do :-·ou 

~!e vri 11 h:t v~ 

Stand by . 

. ~ 200 
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AFTERNOON SESSION 

(2:35 p.m.) 

MR. EBERT: I am ~oin~ to call the 

4 ·fingerprint expert out of order. Mr. Lynch agreed to that. 

5 MR. LYNCH: That is correct, Your Hon~r. 

Ii · Wh~reupon, 

7 LLOYD WHITAKER 

wad called as a witness by and on behalf of the 

jCommonwealth, having been first duly sworn by the Clerk 

of the Court, was examined and testified as follows: 

11 DIRECT EXAMINATION 

-12 I BY MR. EBERT: 

i 
13 ! 

State your full name and give your place of 

14: ! employment • 

15 Lloyd Whitaker. At present retired. 

16 Formerally employed. 

17 Where were you previously employed? Where 

18 were you emp1oyed in September of 1978? 

A. I was employed by the State of V~rginia, 

! ~· ~n : "!"le Northern Virp:i:1ia Police Laborator::: ir, ~1i2r~Lfie2.d, 
i 

~1 I Vt ~~irti.~. 
! 

... , I 

~:< 11 
I I 
! I 

C\ 

A. 

Tn what c~pacity were you ~rn~l0y~d? 

As a latent f in2<:):irint examine!'. 

(, ~ rl r1t- I~- r, '.'I : I•· \ . , :., r,, · :•.: 1•f" ! · ,; 



1 And do you have s~ecial education, trainin~ 

~: and qualification in that field? 

A. Yes. I --

MR. LYNCH: Excuse me, Mr. Whitaker. 

5 At whatever point Mr. Ebert wishes to stop 

ti qu1estioning I will stipulate to his qualifications as a 

71 latent fingerprint expert. 

8i 

i 
01 

I 
10 ! 

! 
I 
i 
I 11 i 
I 

I 
_1:.? I 

THE COURT: All right, sir. 

MR. EBERT: I will accept that at this time. 

BY MR. EBERT: 

~ And as a latent fingerprint examiner what 

do your duties include? 

A. The examination of evidence brought to the 

14 laboratory by police officers for the examination for 

15 the presence of latent fin~erprints. 

I show you an exhibit which has been introduced 

17 as Commonwealth's Exhibit No. 3 and ask you if you had 

18 occasion to see that exhibit prior to this date? 

I 
1 !> I 

i 
i 

:!O : 
i 
I 

:!I I 
' 

.... I -- . 

A. Yes. I have. 

Q And with re~ard to ~hat exhibit d1d you have 

o~casion to mak~ any comparisons of that exhibit a~d other 

l~tent fin~e~~~i~~s you had i~ your possession? 

A. Yes. I did. 

202 
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1 0, Did you yourself obtain these fin~erprints? 

•): A. ""l On this card? 

'l i • ! Q. No. The latent finp;erprints . 

4i A. 
i 

The latent fingerprints. Yes, I developed 
I _, 
' them. ;) i 

Q, Tell the ladies and gentlemen of the Jury 

7 what a latent fingerprint is. 
I 

8\ 
! 
I 
' 

A. A latent fingerprint is a fingerprint that 

9i 1is left unintentionally when you handle an object. It 

w is left because of the perspiration of the body oils and 

11 chemicals in the perspiration. And when you touch an 

.. 12 I I object these oils and chemi.ca.ls a.re on the surface of the 

13 !ridges of the fingers so they can leave the outline of 

14 those ridges on the object you touch. 

15 At all times do persons touching objects 

16 leave fingerprints? 

17 A. No. 

18 They occasionally do. Is that correct? 

A. It depe~ds on a number of factors, depending 

~l ion how ~con you may h~ve washed your h~nds before touchin~ 
I 

:!I I l l t or various factors. 

1

1 

Some people do not leave f inf,er-

:!2 jprints at all. 
I I 

:.!:~ ' I I : 
.. L .. ·----- -

Q, Did there come a time you had occasion to 

203···----··-··· ··----···---· --·- -· ---·------------·--
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l! attempt to lift latent finp;erprints --
i 
i 

') t 
~i What process do you use --

109 

Let me ask you this: What ls the lifting 

of a latent fingerprint? 

A. Well, a latant fingerprint is developed 

H I • 
, 

1 in several fashions, depending on the surface on which 
i 

I 
I 1[ i you are working. 
I 

If it's a non-absorbent surface you 

8 !would use powder, finely ground powder. If it's an 
' I 
i I 

91 i absorbent substance, such as a piece of paper or something 
I ; 
. I 

101 I like that, you would use various chemicals to work on 

I ! 111 i the amino acids or the solid content of the.fingerprint. 

· l:? I 
I 

Those fingerprints that are lifted or that 

la I are developed on hard non-porous surfaces developed by 

14 I means of powders we use a transparent lifting tape to lift 

15 them off of whatever the object may be. 

16 Did you use that process on certain items 

17 you received in connection with the exhibit which is 

18 before you? 

A. ~es. I did. 

I show you ~hat has been introdu~ed as 

:!1 i Exhibit M:1mber l 0 ar.d a3k ?OU if yo~ had occ~s~o~ to 
I : 

:!:!! I u3e thg_t '):O".J:>~s::; O!"'! the itA::s 

:!:J I Exhibit 10? 

[ __ 

•:rhic'.1 

204. 
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1 .A. On most or t~e objects, plastic, ~lass, 

;) items of that nature, I used the powder and liftin~ tape. 

:~; Th~ paper ba~s, abso~bent items, chemicalz were uned on 

4 •those. 

;j Did you m~ke a comparison between the exhibit 

ti which is Exhibit 3 and the prints which you developed 

7 frbm the items which are enumerated in Exhibit 10? 

8 A. Yes. I did. 

!) ' Q, Were you able to reach a conclusion with 
I 

10 !regard to Exhibit 3 and any of the items which you 
I 

11 \yourself developed? 
I 
I 

--1:! : A. There was one fingerprint on a bottle, which i 

13 iis item seventeen, on this list. 
I 
i 
I 

:: I : 
16 I pipe:ridine. 

17 I Q, 

18 i 
I 

Number seventeen? 

Number seventeen, that is a bottle labelled 

All right. 

One fingerprint on a jar, which is item 

l~J ; t',o1enty-three anrl it; is listed on here as g, .Jar containing 

: .... , ... ~due 
... ·-U~ • Two f~~·-.:~nrint3 ~n a bottle, which ls ite~ 

:!I t.·:r~nty-seven, : L:;~f~:i as a l-=!.r-.i:re R;lass bl1ttl.e conta!.nin.='.'. 

:!:~ r.1e.:?.suring beaker, ·,·rhich is part of item number thirty-five 

205. 
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l on this list. These fingerprints I identif:ed ~s 

2; . fingerprints or the individual whose prints appear on this 

~ard and the card bears the name John William Rhodes, III. 

And in the course o.f your examination did 

5 :yow receive other known fingerprints to make compar~son, 

Ii; likewise? 

7 A. Yes. I did. 

8 How many other different individuals did 

!.l . you attempt to compare with fingerprints that you were 

10 iable to develop on a latent basis? 

11 A. I had known fingerp_rints of th1rteen 

individuals and:~-~~~ .,.,latent ~~rprints that I developed. 

1:1 
1
in this case_: compared with all thirteen individuals. ' . . ......... . ,.-

14 I 
I 

Q And of the thirteen how many of the finger-

15 prints were you able to link or connect with the unknown 

If; with the known? 

17 A.. There were the eight fingerprints that I just 

18 listed I identified with the finp;erprints of John William 

l!' I 
I 

:!tl I 
I 

I 

"I j 
- I 

I 
:!:! I 

! 
:!:~ I 

I 
I 
I 

Rhodes, III. And there 

that I id ·nti:'l~d 

THE cou:rr: 

were six or th~ latent fin~erprints 

Yaur Honor, h~fo~e this witness 

th-' ~enc!1? 

You may. 
206 
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1 (The following was had at the Bench, and 

2: . was outside the hearing of the Jury.) 

MR. LYNCH: Your Honor, I would object to 

41 the witness testifying about the prints. It's going to 

5; b~ I suppose Ronnie Willis and I object to that, because 

I 
HI i the foundation has not been laid for his testifying as to 
I : . ii I the prints of Ronnie Willis. Of course, Mr. Ebert has to. 

s \ I int,roduce the card showing the known prints of Ronnie 
; ! 

9 lWillis and that hasn't been done. So, I objec~ to this 

10 witness responding to th~ prints.of Ronnie Willis. 

I 

111 ! 
THE COURT: Mr. Ebert. 

MR. EBERT: Your Honor, I would submit to I~ I I 

u \the Court that I ass~e from opening statements and 

H: · arguments it is going to be someone . else in effect may have 

15 I been the producer of this. And I offer this testimony 

16 not ~or the accuracy of it but to show, in fact, of all 

17 of t~ese fingerprints examined only two sets were able 

18 to be identified on these items which were seized. 

1 !) 

:!O 

:! 1 

I 
:!:! ! 

I 

l ~ w::ts some 

;!:{ I that.· 

I 

MR. LYNC.i: I have no objection to that, that 

He can identify a=iothe:-- . - .0.-;-. 
·-· # ..... 

T~E COURT: He's alreRdy testif1Ad to that. 

M~. LY~CH: Bein~ Ronnie Willis, I object to 

207 
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l THE COURT: I sustain the objection. 

:!: (The following resumed within the hearing 

' 
:i; of the Jury.) 

4. BY MR. EBERT: 

You said of the prints, six of them you 

Ii 1were able to link with another set. Is that correct? 
; 

ij A. That is correct. 
; 

si Of the remaining eleven you were unable to 
i 
I 

:make any identification. Is that correct? 

A. The remaining eight. 

11 i 
I 

_1:! I I A. 
j . 

rn i individuals. 
i 
I 

14 I 

I mean, the remaining eleven individuals. 

Oh, that is correct. The remaining eleven 

or course, you cannot tell us when these. 

15 fing;erprints were left. Is that correct? 

16 

li 

18 

:.!1 

:!~ I 
:!:~ I 

A. That is correct. 

Q Your examination, of course, would consist 

solely of the day you made the examination. Is that 

i,.. ,.. .... Q t? 
i -0 ... .a.-C • 

. a.. Yes . 

i-!R. 

T!-iF'. 

As of that da.v, yes. 

EBERT: That is all I have. 

COURT: You r.:ay cross examin·~. 

CROSS EXAMINATION 

208 ___________ -----
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1 BY MR. LYNCH: 

2! 
I 

Mr. Whitaker, item number seventeen, twenty-

:i; three, twenty-seven and thi:-ty-fi ve, which you :aid had 

4i :t~e latent fingerprints of Mr. Rhodes, one beine a bottle; 
I ! ' . 

ii: ! a11-other a jar, another bottle and a beaker. Y:>u have no 

tii \way in your field of expertise to know whether the prints 

71 lw~\re put on before or after the manufacturing for which 

s j j Mr. Rhodes stands charged, do you? 
i 
I 

9 1 ~ I would assume after the manufacturing 
I I 

10 lpr~cess but just within a. matter of six to eight months 

11 Ir cpuldn't tell. 
I . 

·1:! I Q. When you say assume, that is all it would 

1a be? 

14 ~ Yes. It's an assumption. 

15 Your expertise does not You are not able 

16 to t~ll when the print ls on there? 

17 ~ No. 

18 And it could have just as easily been put 

rn on there, could it no'=, before the bottle was ever used for 

~OJ ~anuf~cturing? 
I 

~11 ~ It would he po3stble, I irna~ine. 

... , 

:!:~ I 

I 

You were give~ how m~ny items to exa~ine? 

Would ,fifty-three be about the right number? 

209 __ ··-
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1 A. Well, actually more than fifty-three items. 

I 2J 
1 
There were fifty-three items; some items were more than 

I 
:Ji one object. 

-!J Q. or those objects, they varied anywhere from 
I 
I 

5j plasti~ buckets, brown buckets, white buckets, other 

I 
6j bottles, stirers? 

ft ... 

9 A. 

A. 

-1:! 

14 

15 

16 

17 

18 You are free 

l'l 1 I 
:!O I 

:.! 1 

. ,., --

.,., _., 

Yes. 

Ice chest? 

Oh, yes. That is right. 

There would be other jars, other containers? 

That is correct. 

MR. LYNCH: That is all I have, Your Honor. 

THE COURT: Do you have other questions? 

MR. EBERT: No. 

THE COURT: May this witness be excused? 

MR. EBERT: Yes. 

THE COURT: You are excused, Mr. Whitaker. 

to go. 

MR. LYNCH: Excuse me --
THF. COURT: Do you want to ~sk ~o~e questions? 

:.rn. LYNCH: Y·?s. 

'l'~E COUR7: Ret11:-n to th~ 3:.and . 

BY MR. LYNCH: 
... :tO ··---- 2 
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1 On item twenty-three and item thlrty-five, 

which would be -- twenty-three would be a jar and 

:1 thirty-five would be a beaker. There were print~ discernible 

4 on those two items other than Mr. Rhodes, were there not? 

;} A. Yes. There were. 

MR. LYNCH: Thank you. 

i' THE COURT: Any other questions? 

REDIRECT EXAMINATION 

!) • BY MR. EBERT: 

10: You were also supplied a card to make an 

11! ideritification in conne~tion with this case concerning 

l :! : 
i 
I 

l:l ! 

H 

15. 

16 

li 

18 
I 

1 !I I 

.,.,: 

·)•> _., 

l thos1.e two items. Is that correct? 
I 

A. That is correct. 

Q, That was the other individual of which you 

I spoke? 

I A. That is correct. 
I 

I 
MR. EBERT: That is all I have. 

I THE COURT: You are excused. Thank you very ! 
' 
l 1J'!1 ,...h i ! u.... > sir. 

(~:Ii t. n~:? s s e"<"'" -,,.j ) • ~ • .•. Y..._' • 

R. A. DYEP 

,was called as ~ ~tt~ess by anct on behalf of the 
i 
! 

21-1. ·····- -· --·---.. ------
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I 
i, 'Commonwealth, having been first duly sworn by the Clerk 

2l of the Court, was examined and testified as follows: 
i 

~: DIRECT EXAMINATION 

4 BY MR. EBERT: 

5 State your full name and give your place of 

i; employment. 

~\ 

I! A. Special Agent R. A~ Dyer. Virginia State 
I 

s\ Polilce. 
I 

91 Q, In what capacity are you employed? 

101 A. Special Agent with Criminal Investigations 

11 I Bureau. 

-r:! Q, Are you employed in any speciality with 
I 
i 

i:3 I the bureau? 

14 A. Before July 1st of this year I was wo·rking 

15 narcotics investigation. 

16 

17 I 

18 

1., I . I 
I 

I 

I 
! 

!:tnvest'igation 

How long did you work in that capacity? 

Four and a half years. 

Did you have occasion to be present with the 

that conerns the case which is the subject 

:!0 I 
1
of this proceeding today? 

, I 
:! I I ! 
.,., I : --1 I 

A. Yes, sir. I did. 

Did there come a time when you h2d occasion 

:!~ ~o see the Defendant on the 15t~day, I think it was, of 
2i~ 

-·-- -· --- .. ---· ·---- - ----- ----·---- ----·---
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l · ! Sept ember? 

~1 

i 
I 

-11 
! 

5 

ti 

7 

Si 
I 

! 
I 

!) l 
I 
I 

10 

11 

--1:! I 
I 

A. 

I A. 
i 
jood~e van in 

I 
I Q, 
; 

A. 

area· I along 

team followed 

Q, 

A. 

Yes. I did. 

1978. 

When was it and where was it you first saw 

I first saw Mr. Rhodes driving a green 

the area of Wycliffe Court in Manassas. 

What did you do at that point? 

When the vehicle left the Wycliffe Court 

with the other members of the surveillance 

the .vehicle to the K-Mart in Manassas. 

Upon arriving at K-Mart what happened? 

I stayed in the parking lot and watched the 

H: vehic~le and Trooper Ritchie went insid·e. 

15 

16 

17 

18 

I 
i !t I 

I 

Q, Trooper Ritchie followed the individuals 

jinside. Is that correct? 

I A. Yes, sir. 

I Q, Then what happened? 
I 
! ' A. ~ometime later !'1r. Rhodes and Mr. Willis left 

:the K-Mart, came back to the van and le! .. t the K-?·1art area, 

went up Route 234 northbound to Route 15 and went to 2400 

Loudou~ Drive. 

Approximately what tim~ was it he arrived 
-!....---------~. __ "":"'" ___ . --- -. . -- ··- 213 _____ · --·-· ..... ·-·-----. 
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1 there? 

I 

'>: -1 

i I 
4. ! point? 

! i 
I i 

A. 

Q, 

A. 

119 

Approximately 5:45 p.rn. 

What did the surveillance team do at that 

At that poin+; we broke off" surveillance. 

ti: i There was no place to. watch the house from on the road and 

7 i ! we came back to the Manassas area and had a meeting about 

s !what we were going to do. 

10 I 

I 
111 I 
lJ i 
- - I 

A. 

A. 

Did you decide what you were going to do? 

Yes, sir. 

What was that decision? 

We decided to attempt surveillance on the 

13 \house that night to determine if the manufacturing of PCP 

I 
H: !was taking place and my .job was to make the affidavit for 

15 lthe search warrant. 

'Q, Did you receive certain info~mation from 

17 !individuals that enabled you to obtain the search warrant? 

18 I 
'.A. Yes, sir. Throughout the night of 

I 
l!I I \September 15th and into the morning: of the 16th T!'ooper 

I 
i 

->() : 
- I 

I 
I 

:! I I 

•I•) I 
-- I 

~ray, Special A~ent Miller and other members of the 

~5;..!rveil1ance team gave me int"'ormation of which I put on 
i 
i 

lt11'= affidavit. 

C.\, 

·t . -------· -- -"··-·· - --- --

What method did Trooper Gray use to convey 

2:14--- --·---------
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Ii information to you? 
I 

21 A. A walkie-talkie or radio. 
I 
i 
i !l 1 Q. You ~·re!"e in cont a-= t · .. ~;_th him t!'l!"ou~hout 

4[ that night. Is that correct? 
' i 5: A. Yes, sir. 

i 
Hi Q, Did there come a time when you went to 

i 
i! 
I 

sl 
i 
I I 

91 

obtain a search warrant? 

A. Yes, sir. I did. 

~ Approximately what time was that? 

120 

10 \ i 
A. The search warrant was signed on the morning 

I 
11 i or September 16th, I believe it was 9:10 a.m. 

-'2 I Q, During that time did you know the whereabouts 

l:J of Officer Gray and Officer Fry? 

14: A. Yes, sir. I did. 

15 Q, Where was that? 

16 A. They were in the woods somewhere behind the 

17 house at 2400 Loudoun Drive. 

18 
At what time did they start their surveillance 

l!l to you.r knowled~e'? 
I 

"0 I - I 

:! 1 I 
. ,.. \ 

15th .. 

i 

A. around 10:30 p.m. the ni~ht of the 

you in contact with the~ frcm l0:30 till 

~
1 I the time you obtained the search warrant? 

21-5 
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1 Yes, sir. I was. 

Q, Upon obtaining the search warrant what did 

i 
!l · you do? 

4; i A. I 
' I 

obtained a search warrant and went back 

5l I 
Ito the area and talked to Sergeant Martin, who was cur 

Super~risor at the scene, and I, came back to Manassas, went - ' 

to Wycliffe Court attempting to locate the green Dodge van. 

8 !And we were trying to get people together for the raid or 

to serve the search warrant at the ho.use. That afternoon, 

10 
I 

it would have been Saturday the 16th, about 5 o'clock I 

111 'headed back to the 2400 Loudoun Drive with a search warrant· 

121 . to ex, ecute. - I 
13 I 

I 
Q, Did you, in fact, execute it immediately or 

I 

14 jwhat~ if anything, did you do? 

15 I A. No, sir. When I came to the intersection· of 

16 ·Route 15 and Route 234 in Prince William County I 

17 observed the Defendant, Mr. Rhodes,driving a yellow 

18 Mustang and he was southbound on Route 15 at that time. 

] !) 

"'0 - I 
:! 1 i 

I 
.,., I 
-- I 

.,., II _., 

Q, Where was he with relation to the Loudoun 

Driv~ address you ~entioned? 

~ I'm trying to remember right now. If it 

r".l!"IS :north n.nd south, he would have, I believ~~, hr:> en sout'.'", 

or thre 2400 Loudoun Ori ve, approxi1:1ately tw'J and a half 

-·-···--· .L .. ---------·-·· ·-------------.. ·-·---------
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I 
1· miles. 

i 
·~I 
""! Was he going towards the Loudoun Drive 

I 
~1 ad~ress or away from it? 

I 
4 i A. 

5 

A. 

i ! I 

71 i det ~rmined 
I . 

s 1 I 
11 

J 
I 

A. 

Q, 

Away from it. 

Who was with him~ if anyone? 

There was a young man and a young lady. 

who they were later. 

Have you since learned their identity? 

Yes, sir. 

Who were they? 

I 

11 ~ ·The young lady was Mary Jane McDaniels and 

_l:! I the ~oung man was Geno Tiraqo. 

13 I ~ Upon observing the Defendant what did you do? 

14: A. At the time I observed him he was under 

15 surveillance by Investigator Fish and other members of 
I 

16 the surveillance team. And I joined in the surveillance. 

17 Q, Did you receive certain information or had 

~ you received certain information concerning his activities 

19 prior~ to that time? 

:!O I I I ft. 
Yes, s~r. I spoke to Trooper Gray on the 

:! 1 \radio'. and Trooper Gray advised me --

:!:! I MR. LYNCH: Your Honor, ha asked the auestion 
I 

and now he is volunteerin~. I object. He said: Did you 

. -L----·'-··· 
2:17 
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1 receive information? And the answer is yes and he went 

2 Oh to say what the information was, which Mr. Ebert hadn't 

:i asked yet. 

4 THE COURT: I'll sustain the objection. 

5 BY MR. EBERT: 

tj 
Q, Based on that information what, if anything, 

i did you do? 

8 A. I stopped Mr. Rhodes at Orndoff's Truck 

Stop in Haymarket, Virginia. 

10 MR. LYNCH: Excuse me. 

11 Your Honor, we might as well approach the 

_l:! Bench at this time, if we may. 

THE COURT: All right, sir. 

14 (The following was had at the Bench, and 

15 was outside the hearing of the Jury.) 

16 ~m. LYNCH: Your Honor, we are leading right 

17 i up in.to the area I made a motion at the beginning of the 

18 trial on, the Motion in Limine. Now we are going to get 

1 !) int0 ~he search of the car and find the bag of the ?C?, 

->o 
- 1 PC? d:ipped cigarettes back in the car. r-li:o's been t-:-ied 

:.! 1 for that and accuitted. 

·)·) I 
!"'"'('\T! ~~_, • . " .._. ~ .... .;. . - . I ~:n·~·.·r. 

. ,., 
-" •)f evidence and I t~ink it does have probative value. 

I 
I 
i 
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1 MR. LYNCH: It certainly has probative 

·)! ;valu,e but prejudicial. 

:; THE COURT: I think the Commonw~alth has the 

~, right to show -- We are not talking about something 

5: removed, a week later or hours later. We are talking 

ti· ;about something in time. 
I i 

1; I MR. LYNCH: There is very crucially missing 
: ! 

: 
s I !here~ Your Honor -- the Trooper obvious1y, if you rule the 

! 
9 i [way you indicate you are, the package in the back seat 
I . . I 

10 I 1will be testified to by Trooper Dyer. But Trooper Gray ,i 1.f , I 
i i 
i i 111 jhe 's called back in -- he was never asked when he was• on 
I i . 

.. 12 ! lthe Witness Stand whether or not he saw Rhodes get anY 

l:l \White object out of the car. Trooper Gray cannot testify 

u !to that, that h~ saw Rhodes get the white object out of 
I 

15 !the car. 

16 

17 

18 the car. 

1 !) 

:!O i 
i 
I 

:! 1 I 

. .. , I -- i 
I 

:!:~ I 

' i 
I 

!""~~. 

MR. EBERT: He already testified to it. 

MR. LYNCH: He didn't say he got it out of 

THE COURT: No. 

I'm going to have to deny your motion. 

M~. LYNCH: Please note my exception on that 

THE COURT: Yes, sir. 

~ ' . 
; 
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(The followin~ resumed w1tbin the h~arin~ 

2 i : of the Jury.) 

BY MR. EBERT: 

4f I Q. 
i i 

What caused you to stop the Defendant at 
i 

5 ! I Orndoff' s? 

I 
ti A. Information I received from Trooper Gray 

7 1 that Mr. Rhodes had taken an item away from the residence 
I 
I 

s i : that I was going to with the s·earch warrant that I felt 
I ' i 

91 ;he 

10: 
! 

11 I , 
]·l I I 
-~- I 

I 

n I 

was taking 

Q 

A. 

Ot 

A. 

evidence away at that time. 

Did you, in fact, stop him at Orndoff 's? 

Yes, sir. I did. 

What occurred at that point? 

At that point I approached the vehicle from 

14 the front of the vehicle; other officers approached from 

15 the back and sides. Approximately five feet away from the 

16 vehicle I detected an odor, chemical odor. 

17 

18 to tqat time? 

1 !) A. 

Were you familiar with that chemical prior 

It smelled to me to be PC?, which I'd smelled 

AUDREY J. Rl_!'.J:GER·REPORTING SERVICI". 
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1 I Prior to that time I had been to two ?C? 

' 2 1 laboratories and I had purchased PCP on the street s·everal 

:~ · tl.:nes. 

4 i 
i 
I 

Had you had special training in narcotics 

5 ! investi~ation concerning that substance and others~ 

Ii Yes, sir. I had. 

7 j Q How far away were you from the car when you 

8 :detected that odor? 
I . 
I 

9 About five feet from the front· of the vehicle. 

10 Upon approaching the vehicle what occurred 

11 then? 

--12 I ordered everyone out or the vehicle and I 

13 !looked in the vehicle and .I saw on the hump between the 

14 !bucket ~eats -- this was a Mustang with bucket seats -- there! 
i 
I 

15 was a: plastic bag with cigarettes dipped in liquid which 

16 appeared to be wet . 

17 

18 I that 

1 !) I 
:!O 

i 

i 
:!1 \rrnm 

I 
I 
I 

' :!:! 
I 
! 
i 
I 

:!:~ I I I 
' : .... _. 

Q Did you smell that bag or the contents of 

bag? 

A. Yes, sir. 

Could yoa detect w~ere the odor was coming 

you just me~t1~n~d? 

Q Did you take possession of that? 

·----- 221. ·- -·--·-·- ··- --·· -··------
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W! 

' 

A. 
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Yes, sir. I did. 

What, if anything, did you do with it? 

I sealed the bag into a b!'own envelope and 

4, took it to the Consolidated Lab in Merrifield and turned it 
: 

5 over.to Or. Hepner. 

Ii j From the time you received it to the time you 

i 
71 turned it over to him was it in your sole and exclusive 

\ 

si possession? 

9 A. Yes, sir. It was. 

10 I Q, Did you receive that substance back from 
j 
i 

111 Dr. Hepner? 

_l:! A. Yes, sir. I did. 

1:3 Q, Do you know where the substance is at this 

14 time? 

15 That substance was destroyed. 

16 Q, Why was it destroyed? 

17 The order of the Circuit Court of Prince 

18 William County. 

l!J MR. EBERT: That is all I have of this witness.! 

~HE COURT: You rnay question. 

CROSS EXAMINATION 

BY :1iR. L~UJCH: 

Trooper Dyer, I believe you said your 

222 
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1 information was Trooper Gray started ~is surveillance on 

' 
~~ : the 15th of September at about 10: 30 at night? 

~i 1 I : s r. 
' 
' 

A. The surveillance at 2400 Loudoun Drive, yes, 

51 Q The offense, you were the charging officer, 

Hj were you not? You brought the warrant for Mr. Rhodes? 
i 

-i 
I I 

si 
I 

91 
i 

ml 
I 

A. Yes, sir. I did. 

~ And you brought warrants, both for possession 

of whatever the item was that Mr. Ebert just referred to in 

the car --

11 ! MR. EBERT: Your Honor, may I approach the 

.. l:! 

13 

I 

I 
!Bench on that? 

THE COURT: You may. 

14 (The following was had at the Bench, and 

15 was outside the hearing of the Jury.) 

16 MR. EBERT: Your Honor, I would assume he 
I . 

17 wants to get into the fact of the possession charge that .j 

18 was subsequently dismissed. I don't think it's relevant 1' 

i 
1!> I in this matter. His testimony, we rise and fall on what 

' 

~o ~~ s~ys he~e taiay, not what the outcome might have been 

ion some connected char!';e. 
' 

••-o 
~ ''. '.\ . cake and 

; 

! 

:!:~ · J wa~~ s 
! 

to eat it too. He wants to get in the evidence and 

223- --- . ----------·------·-·--·--- ··--- ·-· 
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1 : he doesn't want the Jury to find out what happened about 

•): I 
-. ! the disposition of it. 

MR. EBERT: I don't think it's ·rel~vant. It 

4, : could have been dismissed for any number of reasons. 
I 

THE COURT: Objection sustained. 

Ii MR. LYNCH: Please note my objection on that, 

i ! Your Honor. 
i s\ Your Honor, while we are up here can we 

!l proffer at the Bench if I were permitted to ask Trooper .... 

10; i Dyer -- and I think I have to do this for the record -- if 
I . : ! 111 i I asked Trooper Dyer what happened to the charges brought 

_l~ I against Mr. Rhodes on the possession charge that they 

I 
1:3 I would have been dismissed, his answer would be that they 

14 \were dismissed by the Jury, he was acquitted by the Jury~ 

15 \ MR. EBERT: He might not even know that. 

16 THE COURT: He might not even know that. 

1 i 1 I do,n 't know whet her he knows that or not. 

18 I think it's clearlv a matter of record.the 

]!) II I charges were dismissed but I don't think it has anythin~ to 
I -

:!O 

1

1 l do with t hi. s pa:"'t icular ca.;ie. 
1· 

I 
"'1 i - ' 1 MR. LYNCH: Your Honor, maybe there is 

I 1 :!~ ! : somethinr'. even Mr. Eb~-~~t sr.~e3 that I do::' t. see b;:+; it 

I 

i 
1-­
! / 

:,!:$ I 
I 
I 

I seems to.me Mr. Ebert can slide in this evidence by way of 

224- --·· -----------····-----------------'.1.---·--~---- . 
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1 the testimony about the baf, bein~ in the back seat of the 

·-)' d T car an rooper Dyer walks away . 

• , i 
•) : THE COU~T: You are the on~ who r::iisez the 

4- : issue. 

MR. LYNCH: I have to because you permitted 
I 

i;: !him 'to get into it in the first place. 
' 
I ' 

1 I I THE COURT: That is not even an issue, 

s I I whether he was char.r.;ed with it or not. The fact of it is 
: I 

9: I he wa.s. 

10, I fair~ 
I I 

11 I l 
! ,: 
I 

He is presenting the evidence and I think it is 

He is charged with manufacturing. 

MR. LYNCH: Can I put just one more thing 

I i .l:!, ! into the record, Your Honor? In the previous trial you 
I 
I 

13 !ruled that any evidence about the manufacturing would be. 
I 

14 [prejudicial 

15 THE COURT: I agree. 

MR. LYNCH: -- to the possession charge. And 

1i !now ft seems you're reversing your ruling. 

18 I THE COURT: No. I'm not. I don't think 
! 

19 !there's any incongruity in it at all. We're talking about 
i 

:!O im":!'."'":'.lf':icturing. T~:.: -:-17;hcr- ch3.rp:e i·:as possessio:!. I <:hink 

:!l !there is a basic d !. f !"erenc e, ab sol ut ely a basic 'l ~- f :~erence. 
; 

THE COURT: Yes, sir. 

C.E;HTlf ;Er-1 "Jt:HOA.r;M UEP.:1Hil ~,_.., 

JB· .• ·~ ··.·~.A:"f EH<fl()C:,l F(• 1..:.1 · 
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! 

2i 
I 

A. 

4 ' like; PCP. 

5 

A. 

7 

8 

9 

10 

11 

_12 
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No, sir. 

Are there other smells that smell similar-? 

Nothin~ th~t I've ever smelled b~f~re s~ells 

Did you ever smell a disinfectant? 

Oh, yes. 

MR. LYNCH: That is all I have. 

THE COURT: Do you have further questions? 

~R. EBERT: No. 

THE COURT: May this witness be excused? 

MR. EBERT: I would like to keep him on call. 

THE COURT: You are to stand by, Trooper, if 

13 you ~ill please, subject to being recalled. 

14 i (Witness stood aside.) 

15 Whereupon, 

16 KARL E. HEPNER, JR. 

17 was called as a witness by and on behalf of the 

18 Commonwealth, having been first duly sworn by the Clerk 

19 of t~e Court, was examined and testified as follows: 

:!fl DIRSC7 EXAMINATIO~ 

:! 1 BY MR. E.5ERT: 

C), State you~ full name and ~ive your place of 
' 
i 

:!:~ I emplo1yment. 

l L_ _ .- _ 
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1 A. Dr. Karl E. Hepner, Jr. Employed by t!"le 

~: : Commonwealth of Virginia at the Northern Vir~inia 

:i For~nsic Laborat;.'.)ry. 

In what capacity are you employed? 

I'm the Chief Drug Chemist. 

Q, As such what do your duties include? 

i My duties include supervising the operation 

s ;of the drug laboratory at the Northern Virginia facility; 
' 

9 I receive evidence involving criminal investigations 

10 . conqerning drugs, suspected drug compounds; analyze those 
i 

11 Jexhibits for evidentiary value. 
! 

Q, Have you received special training, 

' 

1a j education and qualifications in your field of employment? 

I 
14 I 
15 

A. Yes, sir. 
I 

Would you for the record tell the ladies and 

16 gentlemen of the Jury what that is. 

17 MR. LYNCH: Your Honor, I stipulate to his 

18 qual:ifications as an expert in the field of drug analysis. 
i 
I 

l!l I I THF COURT: All ri!'.r.ht. 
! 
I .,o i B ··~ : :R • E13ERT : 

- I 

:! 1 

·)·) : Doctpr? 

.,., _., A. 

~lo·.·r lonr: have yc:.i been ernploye(i ns an expert, 

As an expert in drug analysis, approximately 

. ·227 --·- --·-·-
,\1JDRF.Y .J. RUD:ut:P< r<•:PORTING SERVIC~ 
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1 ; six and a half years. 

And you have qualified as an expert in a 
., 

. Court; of record prior to this date 
,), 

tiwes? many 
4! 

A. Yes, sir. I have. 
I 

;j' 
Q, I assume you were so employed on or about. 

ti! '16th Glay or September, 1978? I 

I 
I 

-I 
A. Yes, sir. ' i 

I 
s! Q, On that date did you have occasion to come 
9 .to Prince William County? 

IO 

I 11 i 
I 
I 

A. Yes, sir. 

Q, 
What was your purpose for coming to Prince 

/William County? 

1=~ I 
··121 

I I received a telephone call at home after 

14 !work hours and I was requested to meet an officer at the 

15 Holiday Inn in Manassas and he would lead me to the site 

16 of a suspected drug laboratory. 

17 

18 / 
I 

1 !} I 
I i 

:!O I ' 
i 

:!1 I 

·l·I I 

Q,: 

A. 

C), 

A. 

:!:Ji ~'lith the 
I i 

A. 

: 
9-rea. 

Did you, in fact, meet such an officer? 

Yes, sir. I did. 

Who was that, if you recall? 

I d0 not reca.L ~. 

Whe~e di~ YOU ~o? 

I followed t~~ officer ta a rairlv seculded 
228 __ 
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1 · area. I believe it was off Route 15 but I'm 3ure. 

2i 
I NR. LYNCH: I'll stipulate he ~ent to 2400 

.. 
•• f Loudoun Drive . 

T~E COURT: All right. 
_i 
;) ; 

ii Doctor, I show you what has been marked for 

i i identification purposes as Exhibit Number 10 and ask you 

I'\ 
1 if you had occasion to receive the items enumerated on 

there, when you received them and from whom you received 

11 i 

I A. Yes, sir. I received these items on 
I 

·1:! I 

!September 16, 1978 and they were received from -- they 
I 
; 

la I were released to me by Trooper Gray. 

14 Q Is that a copy of your official analysis 

15 I 
1concerning those items? 

Hi A. Yes, sir. 

17 

18 I did 
i 

Q After receiving them from Trooper Gray when 

you conduct an analysis on these substances? 

1 ~) ' i 
I refer to my notes? 
I 

•JI) I - I Q '!es. 
I 

:.! 1 ! 

I 
A. ~h~ che~lcal ~nalyses were besun ~n 111·15;73. 

·>·>: 
-- ! 

' 
was NOVE'!':1be-:" l. C), 1973? 

:!:~ I 
I 

! 
Y~-:., sir. A. 

229 
' ·-·-- ----------··-----·---··---
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1 
From the time you received them until th~ 

~ i time you conducted your analysis on them, were they in 

::. your sole and excl'lSi':·: possession? 

A. 
If I may explain_. the smaller 1 terns were 

I 
I D :Placed ~n a steel evtdence cabinet, which I had the onlY 

t> · : key. There were a number of very larGe 1 terns, freezer 

I \ i 1 l chests; cooler chests, ;jur.;s, five gallon cans, that were 

These were sealed with ! 
8 · \too large to fit in the cabinet. 

9\ \evidence tape and put in a storage room at the laboratory • I 

. I 
io\ \As such they were under control of the laboratory. 

111 I Anyone other than yourself and employees 

I . 
I I --1~ I I of the laboratory have access to that area? 
I I 

l:l \ A. 

H: 

1 

laboratory. 

15 I Q, 

Yes. 
To that area, just employees of the 

That is what I say. Anyone other than 

16 yourself and employees have access? 

17 A. No, sir. 

18 
Did you also have occasion to receive from 

1 !) 
Trooper Dyer a ba~ c~ntaining certa~n ci~arettes? 

:!O \ 
i 

A. 

i ·11 I m [) - \ ·.!.':""10Dftr' yer. 

·•·•I -- I 

l h:-tV~ ~·~ceiv~d a larr;e m.:.:!lber of cases froM 

Let ~0 3hnw you a 

I 
I 
I 

. \ 
! 

:!:~I \and ask you if you h~d occasion to receive item A2 as set 

I , 230 - ·- -----·-- ----· -
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1
1 I for:th in that exhibit? 
I I 

i 
2 I 

I 
:l I 
i I 

A. Yes, sir. 

Q. When did you receive that from him? 

41 ' . 
. I , A. 

- I . 
a !Tro9per Dyer on 9/20/78. 

The specimens here were received from 

6 I And what did you do with that item after you 
' 

7 
I 

!received it? 
I 

I 8 A. These items were placed in my personal safe ! 
I 

9 
I 
1untfl such time as they were removed for examination. 
I I 

10 I Q From the time you removed them till the time· 
I 
I 

11 Jyou ·examined them were they in your sole and exclusive 

12 poss1ession? 

13 A. Yes, sir. 

Q What did your examination of the item which 

15 you :received from Trooper Dyer reveal? 

16 A. That would be the cigarettes? 

17 Q Yes. 

18 A. Item A2 consisting of a plastic bag containing 

l!l 
1
twelve cigarettes, the cigarettes were found to have been 

:!O 

:!1 

,treated with phencyclidine. 
I 

I 
Q, That is a controlled substance? 

A. Yes, sir.. 

With regard to the other items, what did your 
---------· ------ 231. 
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i 

1 ! analysis of the items reveal? 
I 

')' 
-1 MR. LYNCH: Your Honor, which group are you 

I !l 1 

10 

11 
I 
I 

l:.? I 

1:3 

referring to? From Dyer or Gray? 

THE COURT: Gray, I believe. 

BY MR. EBERT: 

Q Exhibit 10. 

~ Would you re-state the question please. 

Q Tell us what your analysis of the items 

are set forth of the fifty-three items there, tell 

us what your analysis revealed with regard to those items. 

~ Briefly, a number of chemical compounds 

were found in the items which were submitted. Several 

1
or the items contained 1-piperidinocyclohexanecarbobitrile, 

I 
i 

1-:1: 1 also called PCC, which is an intermediary in the ' · : 

15 manufacturing of phencyclidine. Specimens were found to 

16 contain sodium cyanide, another reagent used in the 

17 manufacture of phencyclidine. Speicmens were found to 

18 contain sodium metabisulfite, again a reagent used in the 

1 !I manufacture of phencyclidine. Piperidine, a reagent used 

:!O ! in the manufacture of phenc,,clidine. Cyclohexanone, 
I 

:!ll another chemical reagent used in the manufacture of 
I 

.)·) I 
I 
i 

.Phencyclidine. Magnesium metal, again ~nether rea~ent 

:.!:: I· the same substance, prepara:;ion of the same substance. 

-------------
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1 
i 
: Water 

of phencyclidine. 
which is used in the preparation ! ' 

I 

21 And a number of specimens were found to contain ether ~I : trapes or a quantity of phencyclidine, PCP. 
4i Q, Do you have a copy of your official 

5 i analysis by l~t.ter that you performed that you prepared 

yourself? Is that contained in Exhibit 10? 
i / 

i I A. Yes, sir. The report of analysis is what I i 
I , 
I . 

8 I J was reading from. 

And there was still another pa~e. 
IOI I 

I I 

I i 

i ! 

11 ! you 
I 

Q, Go ahead and enumerate some of the items 

itientified there. 

1~ I 
I . 

1:3 I also 

' A. Items were found to contain sodium hydroxide, 

called lye, which is used in the synthesis of 

14 phencyclidine. Petroleum distilate, in this case, 

15 Coleman fuel, which is used in tne synthesis of 

16 phencyclidine. Ethyl ether, hydro~hloric acid, 

17 

18 

] !) 

I 
"'0 I - I 

I 
I 

-~.'.I -- ' 
I 
I 

:!:i I 
! 

bromob~nzene, which are all used in the synthesis of 

phencyc1lidine. 

There were several items which responded 

negatively for controlled sutatances; seve~al specimens 

contained insuf'ficient MA.terial for analysis; several 

specimens which contained na residue for analysis and 

several specirnen3 which were not analyzed. 

·----·---···--· -·------··-·-·. 233 
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' 

MR. EBERT: Your Honor, I'd offer the copy 

21 of his report into evidence. 

31 MR. ~YMCH: I think the testimony of the 
i I ·i 

41 i wi t:ness himself, he's already testified to it. 
! 

5 THE COURT: I think this is, an exhibit which 

6 ! i Investigator 

ii I 
sj i 

9 I his analysis. 

Gray had marked, isn't that the one? 

MR. EBERT: Yes. 

MR. LYNCH: ! thought he was talking about 

10 MR. EBERT: Exhibit 10. His analysis is 

11 attached thereto. 

-·12 MR. LYNCH: This is the one Trooper Gray 

rn markled off? 

15 

16 

17 

18 

1 !) 

:!O 

:!1 

.,., 
-·~ 

MR. EBERT: Yes. 

MR. LYNCH: I have no objection to that. 

THE COURT: Be allowed to come in as Number 

10 for the Commonwealth. 

'234 
' --·---- ------

(The Certificate of 

Analysis he~etofore I 

marked for ide~tificationl 

! as Cormnonweal i: h's i 
I 

Exhibit No. l~. was 1 

received in evidence.) 
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1 BY MR. EBERT: 

2 Specifically, Doctor, did you have occasion 

!l 'to determine what, if anythinp, was found on item seventeen? 

' 4i 
i 

A. Item seventeen was analyzed and found to 
_, 
~; .corttain piperidine. 
I 

tii Q, What is piperidine? 
I 
i 

7 ! A. Piperidine is a chemical reagent used in the 
I 

8 1 
i sys,nthesis of PCP. 

9 

IOI 

How about item twenty-seven? 

A. Item twenty-seven was found to contain 
! 

111 :magnesium metal. 

_!:? i Q, What is that used for? 

Magnesium metal is used in a portion of the 13 II A. 

14 

1 

reaction to produce phencyclidine. 

15 I Q, Item twenty-three? 

16 A. Item twenty-three was found to contain 
... --·~ --

17 phencyclidine. 

18 I Doctor, would you briefly describe the 
I 
i 

19 :Process that is used and how these various materials are 

:~I 
»., I --

i 

:!:.I I 
I 

.~sed in order :o ~orm the compound or dru~ 

A. Yes, sir. 

Q, The manufacture o~ is essentially a two-

j part process. In the first _oart the intermediate PCC must 

.. -·- 235 - . -··--- -----·----------
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I I 

i 

i:, i , •be produced. To produce PCC merely requires two containers, 
I 

') i 
-1 ! beakers, buckets, jup;s, ,jars. It doesn't really matter. 

I I 

31,, i 
1 

i In one container is placed piperidine, salt of cyanide.or 

4': 
_i 

potassium cyanide and water; in the second bucket is 

tJ : ; .Placed cyclohexanone, sodium metabisulfite and water. 

6
'. !When all of the substances are dissolved the contents of 
i i 

'I i the two buckets are mixed, either by pouring it into 

8 ! j a third vessel or if the containers are large enough, 
i i 

9 j I simply pouring one into the other. 

IO I After a period of time crystals will begin 

11 Ito separate. These crystals are PCC. The crystals are 
I 

I:? , 1 separated·from the reaction mixture by skimming them off. 

13 Various methods have been used, from vegetable spoons to 

14 cofr:ee filters. At any rate, the crystals are physically 

15 

16 

17 

18 

l!J 

:!1 

removed from the reaction mixture. They are placed aside 

and Qried. Various methods have been used for this, from 

air drying to putting them in an oven. 

The one critical feature is everything must 

be kept dry. 

The second part of the synthesis involved is 

what is called a ~regnard reagent. This chemical reagent 

is ma¢e by mixinr, the bromobenzene and m~~negium metal 

jand the ethyl ether, anhydrous ethyl ether. 
.. ---·--"- -·· -·--- -- . ·--- ------- 236 ··--
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1 : of time a reaction will begin and the compound phenyl-
' 

2 magnesiumbromide will be produced. This is the gregnard 

a · reagent • 

The dried PCC crystals are dissolved in 
i 
I 

5 I r:lQ.3.t instances Coleman fuel because of its availability. 
! 

61 ! That solution is then poured into the gregnard reagent. 

11 
i 
I 

SI 
I 

9J 
I 

10 I 

It is an amlost instantaneous reaction that begins the 

i formation of phencyclidine, PCP. 
I 
I 
I 
I 
I 
I 
! 

At this point the reaction is allowed to 

ii progress for several hours. It can be heated to dry the 

11 . reaction more to completion. 

_12 There are many recipes, if you will, that I 
I 

13 are used. 

14 Apparently in this case not a great deal of 

15 clean-up was done to the product. One of the items here 

16 was found to contain white residue, a iwo-layer liquid 

17 system consisting of an organic solvent and water solution. 

18 So, the organic solution was found to contain PCP. 

1!) At this point the organic layer could be 

:!O poured off and pu~e PCP recovered. 

:! I Q. What type of a dru~ or how do you 

char~cterize the dru~ PCP? 

:!:~ I A. PCP ? 

J_ _·--·-· --· . --·----- - 237. --·-·-
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Q, Yes. 

~ PCP was originally produced by Parke-Davis 

as an anesthetic and in the 1950's they were doin~ clinical 

4 trials with it and found it was an excellent anesthetic 

5 for surgery. But with humans it had a side effect. The 

6. !side effects would be different with different people~ 

71 !depending on their psychology. A violent person would 
I 

8 lbecqme more violent under the influence of PCP. 

o 1 In this stage, PCP being an excellent 

10 anes1thetic, the person could go one hundred per cent 

11 because they literally would feel no pain. I . 

--12 Another side.effect was a complete f rorn 

13 clinical studies the reports indicate that subjects 

14 lhad a complete removal of their psyche from their body; 

15 they felt completely divorced from their physical body. 

You reallv can't call it a depressant. The 

17 mode of action is still_.being studied and I have not read 

18 any reports on exactly what the pharmacology or the 

]!) compound is. 

I 
:!O I Eave you ever hearri it ch:i!'acterized as a 

:!1 lhalluctinogenic? 

I have heard that. 

What method is PCP nor~ally ingested? 

238----·-
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A. Right now smoking is in vogue. It can be 

2! taken in any number of ways. It can be eaten, injected 

:Ji 
1 
or: smoked. 

41 
I Q, From your experience, how is the substance 

5; ; smoked, if 1 t is, in fact, a. liquid? 
I 
I 

ti l 
i 
I 

1! 
I 
I 

A. Generally it is placed on plant material; 

parsley seems to be the trademark for PCP. It has been on 

8 1, I i occasion found on marijuana but not often, very 

91 : inf~equently. 
I I 

10 i ! i I 
Q, What percentage of the parsley or the 

I l 
llj I sub$tance which is smoked actually contains the drug itself? 

12 I I A. -- I : 
13 the expertise of the manufacturer. A rough average that 

That is a widely varied factor because of 

14 we a:t the laboratory some years found and the Drug 

15 f Enfo~cement Administration also reported was approximately 

rn I four per cent PCP on plant material. 

17 i Q So, four per cent of this substance would 

18 be or four per cent of an ounce would be how much in weight? ! 
rn I Roughly • I 
:!O I A A. • t 1 I 

1 

~ • pprox i.ma e y one gram. 
1 

i l 
:!1 ' " A d h t· ' " i I ~ n~ .ow many grams are nere ~nan ounce. ! 

A. 28.35 

Now, from the substance you examined do you 

:!:! I I 
I i 

~:~ I l 
. _! ··---- ... -·--------·-- --··· ·---- ----
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1 have an opinion as to the amount of PCP that could be 

2 I 

pr:oduced by the items which were in your possession and 

3 1 examined by you? 
i 

4 
I MR. LYNCH: Your Honor, I have the utmost 
I 

5 ! respect for Dr. Hepner's expertise but he would have to 

f) I · 
!it would be a guess because of certain unknown elements. 

7 i i 
I 

8 j to 
; 

MR. EBERT: He can ask him that if he wants 

iquestion him. 

91 MR. LYNCH: I don't think he can take a 

10 flying guess on something. 

11 THE COURT: Rephrase the question, Mr. Ebert. 

_J:! BY MR. EBERT: 

13 Let me ask you this, Doctor: Have you made 

14 an attempt to determine the amount of PCP that could be 

15 produced by the substances which you examined? 

16 Yes, sir. 

17 Q, And in your expert opinion how much PCP could 

18 be produced from the items which you saw? 

19 A. Using the chemical reagent, which was found 

:!O in le~st quantity, which, of course, would be the maximum 

:!1 amount that could be produced on th~ scene, would yield 

:!~ I , 
1approximately six hundred grams of ?C?. 

~:J J _____ ,_~_ ------A~~-s-ix-~-u~~-r?_.11 ;~~s would be used to treat 
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1 ! six hundred ounces. Is that correct? Or more than that, 

I guess. 

A. If my calculations are correct that would 

4 · tri.eat approximately fifteen kilograms of plant material. 

5 Q, Fifteen kilograms? 

fi A. Yes. 

ii Q, How much we·ight is there in ounces or 

sl ; pounds in a kilogram? 

A. 2.2 pounds per kilogram. So, it would be 

on the order of thirty pounds. 

11 MR. EBERT: That is all I have. 
I 

12 THE COURT: You may cross examine. 

13 CROSS EXAMINATION. 

BY MR. LYNCH: 

15 Just two questions, Doctor, basically two 

16 questions. 

17 Does PCP have some rare, unique odor which 

~ 
1 

you could classify it as unique? 

l!) That is a very good question. ~o me having 

:.!O be-er. exposed to tuner-eds and hundreds of che:::.:l..cal 

:!1 compounds I would have to say no. I would classify it as 

:!:! having a medicin?..l cdor. But I could not say· it is 

alone. :!:~I uni_g_ue to phencyc lidine or phencvclidine 

_L__ 241. --·· ----------
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1 Would you compare it to a disinfectant, the 

2! smell similar to a disinfectant? 
i 

A. 

4.: i statement. 
i 

5 I Q 

Yes, sir. I would say t~at is a true 

I believe you did say when .Mr. Ebert asked 
I 

6 ;you to describe PCP, I believe you said you really can't 
I 

i\ call it a depress~ 
i 

Si 
I 

I 
I believe I went on to state because of the 

91 
I 

101 
I 

action isn't fully understood. It does act on the mid-brain 

but exactly how I'm not sure. 

11 I I But did I understand you to say you really 
I 

I 
1:? 1 can''t call it __ a--depr-ess-ant? I . . - . ·- . 
13 ' ~ . 

HI 
I would not_. 

MR. LYNCH: Thank you. 

15 THE COURT: May this witness be excused? 

16 MR. LYNCH: As far as I'm concerned. 

li MR. EBERT: Yes. 

18 But one questionw 

l!> REDIRECT EXAMINATION 
I 

:WI ! BY :·1R. EBERT: 
I I 

:!11
1 

I Q Doctor, you say you don't feel it has a 
I ' 

1

1 . 

~~ luniq~e odor. But as a chemist you are exposed to many, 

I 
~:J :rany ?dors, -~~~~-ou. ~ot?-- 242 _____________________ _ 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTlf-'iE'D ·;~~8Ar?M RE'?CQTl=R.:, 

3A':.>9 CHAI"'~ OF.flOGE qQ,..\0 

S':l: -J 1.36 

' 
I ' 



153 

A. Yes, sir. 

<) . 

- I Is the average police officer exposed to 

MR. LYNCH: Excuse me, Your Honor. This is 

4i :still his witness and he is leading his own witness. 
i ! 

i 

;; ; 1 

I 
I i 

lj i . :ceirtainly are. 

'!'HE COURT: You are leading, Mr. Ebert. 

Restate your question. 

BY MR. EBERT: 

You 

si 
I 

nl 
Do you know from your experience whether or 

I 
I \not 
I 

you experience more odors than the average person? 

10! 
I 
i 
I 

n I 

I 

I 
~ 

I i que.stion. 

I 
12 I 

I 
I 
I 

MR. LYNCH: Your Honor, I object to that 

THE COURT: As a chemist he probably smells 

13 jrnore odors than most people. 

Any further questions? 

15 MR. EBERT: No, sir. 

THE COURT: You are excused. Thank you very 

17 much. 

18 (Witness excused.) 

l!) MR. EBERT: That is the Commonwealth's 

:!O I ~vidence, You~ Ho~o~. 
I 

:! 1 I T~E COURT: We will take a short recess, 

.)., I 
-- l ladies and gentlPmen, and ~ive you a chance to stretch 

~l your legs a little bit. 
243 
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1 i i. d n ' t use a c ::--o i.-r bar . He did n ' t s pr in~ 1 t . '.; -7 d i. :i !1 ' t 

2j ~ave to do that like the officer did. The offic~r testified 

a: · i:0 you he attemp':ed to find a key. Of course, ':'.h :-

4 Defendant was not present at the scene at that tirne in 
j 

5 :order to open it. But nonetheless> you have heard ~he 

1; evidence as to whe~ he did open it, what came out of the 

7 :trunk and you have seen some of the pictures involving 

8 what was found. There are many pictures that are in 

9 ~evidence; you haven't seen tho·se. But if you spent all 

10 ;your time looking at pictures I thought perhaps you'd 
I 

11' ! 
! 

_l:.? 

i 
i. 
1· ' 1niss 

' i 

some of the testimony, which I think is very important. 

Thereafter, you recall, the man Justice 

13 !said in a voi6e loud enough that it could be overheard 
I 

14 by the officers, Be careful, Bear. That at that time a 

15 jsubstance was seen in the hands of the Defendant, that this 
I 

16 linfarmatian was relayed an out ta Trooper Dyer and the 

17 rthers and initially eventually he was arrested at 
I . 

18 prndo1ff' s Restaurant some two and a half miles away, as I 
i 
I 

J!) 1 ~ecalll. the test; :nony, based· on that: in format lcn an1 a 
I 

! 
·>() ! - I 

I 
:! I I 
.,., I 

' 

i 
:!a : 

i 

i 

dipped in a substance kn~wn as PCP w~s foun~ \n the back 

~.nd l viduals were r Ldinp:. 
244 
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1 You recall that substance was su:;;;~r~ue~tlv 

2: analyzed by Dr. Hepner and he positively identified those:__._ 

:1:. (~ir:.:arette_~ to have been treated with that substance. 

4 \~w, Dr. Hepner told you in great detail as to what his 

r;: · a~a1ysis revealed. You have a copy of his analysts a.."'ld 

ti• I am not goin~ to try to bore you with repeating all of it. 

i: : 3ut I would submit to you when you go to the Jury Roor.i. 
I 

l i 

8 ,look at all of those items. He described to you th~ 

!J • proc.ess 
I 

by which this substance is made, how it is 

10 I relatively simple from a chemical compound point or view 

11 ito make. These items are mixed together. There are 
! 

l:.! i certain ! . stages or production. 
I 

rn i The officer testified the actual production I 
I 

14 I itself or the actual mixing doesn't take any more than 
I 

15 forty-five minutes. It can be done in a short period of 

lH time. But there is a cooking stage that immediately these 

17 crystals begin to form and they can continue to form and 

IS 
1
no one has to be present at that time. 
! 

rn 1 'I'h~re is a great qua::it i ty of all types of 
I 

:!O I 'c hc~r:1lca ls ar~d I would ask you 
i . 

·•1 i 
- I !Who in their cacs or on their lot w~)uld have, shall we 

:!:.! I i~a:r, coolers f'u. U or 
i 

Coleman oil? ··•Ql'l.~ ,.:i h==>'"" pi ...,.., .... ict1· .,.,e·" "· _ .. ,, ...... _. ·- ··~-- ......... 

I 
:!:~i ~~·Jho wot1ld ha-:.,re tr-1ese 

I i 
other cheml.cals? 
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1 a re:asonable assumption or belief. 
•) ! 

-1 As the Court has told you, use your common 
i !11 sense. We have the evidence which connects this man to the 

4i ·manufacture. In fact, he was purchasin~ and in the 
f 5 ~ pres~nce -- if not actually purchasing the buckets he 

Ii i 
·was certainly aiding and abetting, sharing a community of 

i : criminal intent. That is the reason for the instruction I 
i 

8 I concerning principals in the first and second degree. 
I I 

!) I 
I i It doesn't really matter if he was the man 

10 I 

/who actually did the stirring, as 16nil: as evervbqdi. is 

11 /involved in participating_, They are equally guilty under 
1~ I the law. 

13 
So, I would submit to you ladies and 

14 
gentlemen from that evidence, briefly,the evidence of the 

15 
initial purchase, the evidence of going to the scene, 

16 
the evidence of being the one who, and the only one the 

17 
evidence indicates, who opened the trunk where these items 

18 
were found, where the smells were emanating, being the 

19 
person wrno was told to be careful, bein~ the person who 

:!O I had t~"-= l.te:n in hts ha:1d whe'1 he left '.l~"'..·.~ the> -::erscn ;·:ho i -

:!l I e~1entua l ly t·:as ?.;or ~st ed with certain it el""!s containi_np; this 
I 

:!~ I b "" h ~ 1 ~ 1 h 1 rl I / su s .... ance on ._.-s r:~!'"S0'.'1 ~a .... to on_~, orL~_ rectson.1. e, 3.:1 .. 

• ,., I +-:..,"" 1 

-•I J ~tres;< ~ :':~d r-~~s~n'tbl-~, c:nc 24\;~·-··-----------
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1 VIRf1 INIA: 

2 I?J THE CIRClT IT COURT OF PRI!·lCE tVILLIM·~ COU~?T'?: 

3 - - - - - - - - -· - - x 

4, COM!..YON1:!EALTH OF VI'Rn !NIA , 

5 -vs-

6 JOHN RHODES, 

7 Defendant. 

:Criminal Docket Nos. 8233, 
84~5, 
8819. 

8 ---------·----x 
9 

Circuit Courtroom No. 2 

1 

10 Prince William County Courthouse 
Manassas, Virginia 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

.,., --
23 

Priday, December 19, 1980 

The above-entitled matter came on for 

hearing before THE HO~ORABLE PERC~ THORNTON, JR., Judge, 

in and for the Circuit Court of Prince William County, 

Virginia, at 11:17 o'clock a.rn. 

APPEARANCES: 

On behalf of the Com~onwealth: 

EDWARD L. FOX, ESQ. 

On behalf of the Defendant: 

J. ~ONALD LYNCH, E~·l. 

·LEO 

247 

AUORE!Y J. RUOIGE 
Cl!RTIFll!O Vl!R 

3859 CHAIN BRIOGR ROAD 
FAIR .. AlC. VIRGINIA 22030 



I! 
I 

2 
I 
I 

0 ~ o c E E D I 1 n s - . - - ·- - - - - -

3 duly sworn~~ the Clerk qf the Court.) 

4 ~HE COURT: ?or the record we have :he 

5 cases of Cori.'T1o:'1w~alth or Vi?'p;inia ve:-sus John Robert 

6 Rhodes, criminal number 8495 and 1819 and also another 

7 case of 8283. 

? 

8 In criminal nu!!lber 81195, it was hea?'d before 

9 this Court on the 10th day o~ July, 1990, a Jury trial, 

10 in which he was found ~uilty and the Jury determined a 

11 penalty of twenty years imprisonment and a twenty-five 

~ thousand dollar f 1ne. 

13 Prior to imposi~ion of sentence certain 

15 I 16 

1,· 17 

18 

11' 
I :w 

I :!1 

, :!:! 
I 

I :!:J 
I 

I 
I 

Federal char~es intervened and he has been in the Federal 

penal system since that time. 

It comes on today ror certain pre-trial -- or 

post trial motions and also further matters. 

Lynch? 

1 

transpired, 

Do you want to argue this case fi~st, Mr, 

~.1:t. L':"~rCJT: "es, sir. 

THE COU~T: You may ar~ue, sir. 

MR. LYNCH: Your Honor, to review what 

I am sure the Court is mn3t famil~ar 
248 
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I 
11 

• 
~ 

\ 
l 1 I 
t i 
\ I i •') 

• ... 
l 
I 3 j 
d 
l 41 j 

l 5 

f 6 

' I 7 

l 8 

I 9 

10 

I 11 

I 1" , ___ ... 

I 13 

I H 

I 15 
I 
I 16 

I 17 

l 
1 18 
i 
J 
t 

19 }'. 

~ 

:W 

:!1 

·)•) --t 

! 2'' •J 

t 
! 

' I 

I 

\ 
\ 
\ 
I 
I 

I 
trie saea of John ~hades. On the day in question, if 

\ 
th~ Court recalls the evidence fran the precedin~ trial 

' 

3 

at\ which he was acqujtte.d, Trooper ~ray was on stake-out 
I 
I 

I 
at\John Rhodes' i'.".other's farm ready to cornI!lence a search 

I 
I 
I 

~h~n the search warrant arrived. H~ saw Mr. Rhodes pull 

\ 
in~o the yard with three other peonle, Mr. Rhodes get 

I 
I 
I 

out\ with one cf the ·people in the car, 9;0 over towards 
i 
I 
I 

' the\ trunk of a car, open the trunk and then he was seen 

I 

by Trooper ~ray with a quote, a white object. Trooper 
' ' I 
I 

Gray -- Rhodes and the other· people ca.'Tle back to the, car 
I 

I . 
and 1.he took o~f in this -- I think it was a Mustang. 

\ 

Troo\per Gray at that point radioed down the road to 
I 
I 

Trooper Dyer, who was comin~ with the search warrant, 
\ 

tell~n~ him to be on the look out for Mr. Rhodes. 
. \ 

i 

I 
I 

\ 

Trooper Dyer did find Mr. Rpodes, stopped 

him, \searched th~ car and found a baggie with PCP dipped 
\ 
I 
I 

cip;ariettes in the back seat of the car. The car, I think 
' I 

the e~idence sho~ed at that trial, was not Mr. Rhodes' car. 
' ' 

And ab the trial 0f .the possession I nade a notion in Limine, 
\ 
\ 

which\you sustained, to eliminate any testimony or any 
' I 
' oroof :about the manuracturin~ cha~~e. 
I 
I 
\ 
I 

I should add that a~:er Mr. Rhodes was 

arrest~d by Trooner Dyer thev then ex~~uted the search 
249 

. \ 
I 
I 
I 

I 
! 
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1 warrant at Mrs. Rhodes' farm and found all kinds of 

2 buckets of lye and itens used for the manufacturing. 

3 
So, there w~re two c~ar~es, the manufacturing 

4 charge and the possession charge down the road. 

5 
Now, at the possession trial you excluded 

6 any testimony about what was found at the farm. At the 

7 end of the trial the .Jury saw fit to acq_ui t Mr. Rhodes 

8 and then we commenced the trial of the manufacturing. 

9 At that point I moved to exclude any 

10 testimony about what was found in the car down the road. 

11 You overruled my motion at that time, Motion in Limine. 

u And as a matter or fact, when Troo9er Dyer came on to 

13 testify you allowed that testittony. I will get a little 

H bit more specific in Just a few minutes, Your Honor~ 

w Your Honor, first of all my motion consists 

M my Motion to Set Aside the Verdict consists· of two things 

17 regarding the admission of that testimony.at the 

18 manufacturing trial. One is the Doctrine of -- You'll 

~ have to excuse my Latin -- I think it's res inter alias acta, 

20 proof of other crimes are ~enerally not admissible to 

nrove the crime in issue. 

There are some exceptions to that, such as 

to show motive, intent, plan, s~SJj' knowledp;e, 
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! 

i 
I· 
I 

5 

1 continuity. However, before those exceptions are 

2 cernitted to arise there must be a causal connection 

3 between the other crime that is sought to be put into 

4 evidence and the crime for which he is bein~ tried. 

5 Your Honor, I have a copy of the transcript. 

6 I tried to find portions in the transcript from the 

7 trial. But my best recollection -- and I proffer to the 

8 Court -- is that at the trial Trooper Gray, who was at 

9 the stake-out, did not say, I saw John Rhodes take PCP 

ro dipped cigarettes out of the trunk and get in the car 

11 with them. He did not know what it was, never did know 

Li2 

i 13 

lu 
i 
~. 15 

i 
' 16 ~ 

I 11 

' 18 

19 

21 

23 

what 1t was, except it was a white object. 

Then, as I say, te radioed down the road 

to Trooper Dyer. The PCP cigarettes were in the car~ 
·. 

And I submit respectfully, Your Honor, 

there was no establishment of a causal connection that, 

in fact, was what Mr. Rhodes carried to the car and what 

was found in the car down the road; therefore, I would 

say, Ya:ur Honor, the exception under which the 

Commonwealth could proceed would not apply becaus~ of 

the lack of proof of causal connection. 

The other Doctrine -- or the other prong 

of that argument about the adrnis.~ibility of the 

AUOREY J. RUDIGER REPORTING SERVICE 
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6 

I 
I. i 

I 
1: I 

! possession of the dipped cigarettes in the car is this. 

2 Your Honor, there is the Doctrine of 

~ Collateral Esto~pel which arises from Ash v Swinson made 

4 ap~licable to the states through, I think it's, Benton 

5 versus Maryland. Of course, in Ash v Swinson, it 

6 consisted of -- I think it was a robbery of the members 

7 of a card game and the Defendant was tried one after the 

S other. He was acquitted of robbing A and then they tried 

9 him for robbing; B, et cetera. And I believe that was 

10 

11 

generally establishment of applying the Doctrine of 

Collate~al Estoppel to criminal cases. 

Thereafter, in the Commonwealth of Virginia 

-13 there was a case of Commonwealth versus Lee. I have a 

14 copy of the case, Your Honor. I don't have the cite in 

15 my notes but I present the case to you. In Commonwealth 

I :: 
J 18 

fl' 19 

20 

i 
21 

versus Lee the Defendant was char~ed with hit and run, 

hit and run misdemeanor, and then he was later charged 

I believe with manslaughter. At the trial of the 

misdemeanor on the hit and run the trial Court, Distri~t 

Court, found the Defendant not guilty by reason or the 

ract he did not think it was sufficient proof to show 

~I t~e Defendant was drivin~. Then the Commonwealth came 

back and tried him on the mansla~~r ~nd the same issue 
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I 

-!. 
r 
I 

2 

3 

4 

5 

6 

7 

i 
' I 

aros,. And Lee raised the question of collateral 

estoppel. The Su~reme Court said the Doctrine of 
I 
I 

Colla~eral Estonpel doesn't· readily a?ply to every case 
I 

I 
but 1~ did in the case of Lee because one of the main 

i 

facts :in issue was whether or not Lee was driving the 
I 

7 

car at; either time, hit and run misdemeanor or manslaughter. 
I 
I 

Your Honor, in our case it is not really 

s a full~·collateral estoppel argument because I s~Y the 
I ! , . . . 
I 

9 I Commono/ealth could have proven their case or whether.they 

10 

11 

12 

13 

14 

15 

16 

17 

< 

l 

have obtained a conviction I don~t know but I say they l . 

i 
could nave presented 

.1 
a case in the manufacturing charge 

i 
of the items that were t"ound in the withou~ any evidence 

I 
! 

car do~ the road. • 
I 
I 
I So, at first blush you'd say collateral I . 

estoooei 
• • I doesn't apply; however, the Commonwealth did 

I 
evidence of cigarettes that elect tq introduce that the 

I 
were roJ,nd in the car down the road and did introduce --

18 · they mov\ed to introduced it. You allowed it, Your Honor. 
I 

19 

20 

21 

Once it pame in I think it's, for lack of better 

I 
phraseol?gy, a partial collateral estoppel because, f!:'1 

I 

fact, we\know -~ and I do want to make this part of the 
I 

record -i that he was acquitted. You were the presidin~ 
! 

23 Judge in ithe acquittal trial for the possesslon. You 

i. 
I 

253 
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~ 
! 

11 knew it The reason I am saying this is because of the 

2 · ~~se I ~ant to cite to you in just 2 minute. You knew 

3 it. Mr. Ebert knew it. 1:ie all knew it. 

8 

4 What I SOUf':ht to elicit from Trooper Dyer, 
' 

5 what happened in that case, that he, in fact, was 
f! -· ·1,., ;, 

6 acquitted of the possession charge, you .would not allow 

1 me to go into that. Your Honor, I said it then and I'm 

B sayi~g it now, that first of all I respectfully say to 

91 I the Court .it was error to allow the testimony to come 
I 

io in at; all but 1 t was compounded, Your Honor, and again 

11 I say this respectfully, it was compounded when-you would 

12 

13 

H 

15 

16 

17 

18 

19 

20 

21 

•N -
23 

not permit me to ~et into the fact he was acquitted, 

because the Jury was left with-the impression or could 

have been left with the impression, well, if he possessed 

it do~n the road that must have been the white object 

he took out of the car. 

Mr. Ebert had the best or everything that 

oarticular day. He ~ut the evidence in. He didn't show 

what happened to it. And I wasn't allowed to show an 

acquittal. 

Your Honor, I say as fa~ as those facts are 

concerned, the Com~onwealth re-liti~ated in the 

manuf'ac.tur1ng case, re-litigated the nossession down the 
25~ __________ ____. 
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. I 
~ l 9 

I 
I 
I 

i\ road even though he had been acquitted of it. 

2! Your Honor, .~here is a case of Smith versus 

aj the µnited States -- the United States versus Smith, 

4! II ~epo~ted at 446 F~d.2nd at page 200. 
I . 

51 decided by the Fourth Circuit in 1971. 

6' charged in the Sta~e Court ::..n ir1rr:inia 

This was a case 

Smith was 

N'i th utter~n::; 

7 soMe for.~ed bank notes. IL"? was acri.ultted in that case 

s 'because of the fact the bank teller couldn't identify 

I , ;I ::1::.a:c:::t::: ::ot:::u::::n:~te:::~eq::~t::e:::ore 
I 111 Federal Government indicted him for some Federal Statute 

1-12 involving negotiable instrument1 or bank notes and at the 

I 13 

I~ ~ defense attorney sou~ht to introduce the evidence -- Well, 

The trial Judge Hoffman was the trial Jud~e presiding. 

. ~ excuse me. Let me back up. The Government sought to 

l6 bring in evidence of, I believe, of what took place at 

17 the bank, the uttering of the notes. Defense attorney 

I u sou~ht to show that itJ in fact, there was an acquittal 

H of that charge. The ?ourth Circuit arr1rmed the case. 

But I think the languar,e which they used 

. 21 is indicative or infers it would be o~oper in certain r. I 2; I circumstances. So, with that as a factual backe;round 
'· 
'

1.• ~·i I would like to read what the Fourth Circuit said. First 
i -· I 255 

~~~-~~~~~~~~~~~--

AUDREY J. RUDIGER REPORTING SERVICE 
c;l"Tlll'llD Vl!,.llATllW "l!P01'TK"9 

3_!'5_11~HAl_NBAl0Glf !'!OAO ------~---------



j 

I 1 

j 
l 2 

10 

of all, the Court says, pa~e 20~, the Doctrine or 

Collateral Estoppel is indeed apnlicable in criminal 

3 , 

cases, citing Ash versus Swinson and other cases, but is 

16 

17 

18 

1

.19 

20 

I :!1 
!i 
!I 

I:!:! 

4 

5 

6 

7 

fundamental that the party is stop;>ed from re-11t1eating 

issues must have been a party to the initial litigation. 

They argued here, the United States Government and the 

C·ommonwealth of Vir~inia aren't the same party. 

In our ca.se it is the same party, the 

C0mmonwealth versus Rhodes and Commonwealth versus 

Rhodes. 

They go on to say, We have here two 

sovereignties derivin~ power from different sources to 

-show the fact the parties were not the same. 

At page 203, Your Honor, 1t says, Further, 

in sustaining a convictio~, it says, Nor has the appellant 

informed either the trial Judge or this Court as to 

the issue determined in a prior trial, ascertin~ boldly 

that any evidence regarding the offense involved in the 

Sta:te trial was inadmissible. 

Then at page 204 it says, The fact of an 

acquittal, the Court said, The fact of an acquittal, even 

though in another soverei~n jurisdiction is a relevant 

f~1 1 . ~~--,---,--,--,---,-~~~~-,--,--,-_ 
j AUOREY J. F<uu1GER REPORTING SERVICE 
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1 J 
admissibility. An acquittal may introduce an element of 

2 uncertainty as to the Defendant's culpability and may 

3 diminish the convincin~ness of the evidence that another 

4 crime was committed. The trial Judge, however, is not 

1 . s bound to acce9t a j udp;ement of acqu1 ttal in the Courts 

6 of another soverei~nty as conclusive, Jspecially where 

7 in this case, the Defendant's failure to introduce the 

8 tr~nscript of the former trial rendered it impossible to 

14 

15 

.. 16 

17 

'18 

19 

120 
l!?l 

--~1,' .,., ·-
'·23 

learn the actual basis that underlay the verdict. We find 

no error in the Court's ruling. 

I am saying, Your Honor, I think the meat 

as set out on page 204 is in Mr. Rhodes' favor, and I 

-rep~at, The fact of an acquittal, even .though in 

another foreign Jurisdiction is a relevant factor to be 

considered by the trial Judge in ruling on admissibility. 

An acquittal may introduce an element of uncertainty as to 

the Pefendant's culnability and may diminish the 

convincingness of the evidence that another crime was 

committed. 

Your Honor, I think with that langua~e there 

is inferential langua~e here, inferential authority by the 

Fourth Circuit that should sustain r1r. ~hodes' motion for 

a new trial, in that he sho 11 1 rl h~ve been allowed to show 

Ll---~------------"~· 257 _____________ __, 
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1 th~t there was an acquittal of the possession of those 

PCP dipped cigarettes. 

~ext, Your Honor 

4 THE COURT: As I recall there wasn't any 

I 
5 question the evidence wasn't presented he was possessing 

'6 them. They were sL11p.ly 1-n t.h-e -sa..- ,-- at- this._ manufacturing 
I 

1 trial. 

8 MR. LYNCH: Your Honor, that was the same 

evidence presented -- that is the only evidence that came 

out at the possession trial too. 

THE COURT: I understand. 

MR. LYNCH: Why would the Commonwealth even 

introduce that then if it weren't to ~o forward to show 

he w~s indirectly possessing. 

THE COURT: It is one thing to be charged 

with manufacturing and somethin~ else to be charged with 

possession. 

MR. LYNCH: I absolutely agree, Your Honor. 

That is why I say it was not relevant to show it was in 

i 
the car down the road. It has nothin~ to do with the 

I manufacturing. 

THE COURT: I have to agree with y9~. On 

the t~lal of the po3session the question of manufacturing 

AUDREY J. R ....... ,"'ER REPORTING SERVICE 
Cl!RTll'll!O lll!Rll'ITIM Rl!PORTl!RS 
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41 
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6 

7 

8 

9 

·,'10 

11 

f 1s 

ts 

, didn't get to the oicture and I think that was proper. I 
I 
I , 
1 But I don't think you can exclude that when it comes to I ' 
I I 

I the manufacturin~. In view of the totality of I 

ci~cumstances involved that within a relatively short 
. I . 
pefiod of time after these observations were made in 

I 

regards to the manufacturing that he was in a car in 
I 

which there was PCP dipped cigarettes. 

MR. LYNCH: That is rny point. 

THE COURT: I. understand your point. I 

understand your point. I'm not so sure it's so well 

tal{:en. 

MR. LYNCH: It was allowed into evidence. 

Why was it allowed in? Why clid Mr. Ebert seek to 
I 

13 

int'roduce it? 
1 · .. 

To draw certain inferences to those twelve 

people sitting in that Jury Box. And you as the trial 
I 

Court let him do it. 

I THE COURT: That is right. 

MR. LYNCH: Then, as I said, to compound it, 

you then this is what I'm talking about as far as the 

last case I cited -- you did not permit me to show the 

fact of an acquittal of the possession of the PCP. 

THE COURT: You are us in~ terms that I don't 

think the question of possession ever came out. I don't 

AUOREY J: -""'~ REPORTING SERVICE 
Cl!~Fll!O Vl! .. BATI"' "!l"ORTEAS 

38911 CHAIN 8RIDGlf ROAO 

prAIRFAlC. VIRGINIA 22030 

• 



14 

believe the transcript will ever bear that out. It was 

shown these were in an automobile in which he was 

occupied. 

MR. LYNCH: Yes, sir. 

THE COURT: I don't think it said he was 

actually in possession thereof. 

MR. LYNCH: What was the relevancy of it? 

THE COURT: The relevancy was they had seen 

all of this activity out at the farm and a short period 

of time thereafter they found the PCP di9ped cigarettes 

in an automobile. That doesn't mean he was in possession. 
' 

.li MR. LYNCH: Then where is the causal 
,,,~ 

If* 
iia conne6tion? Why do they introduce it if it's to show 
i.~ 

t'.l~. ' facts --i; " i~ 
:~ 

\~ THE COURT: It's another circumstance. 
'~ 

11:~ MR. LYNCH: Yes, sir. 
h ! ,' 
117 THE COURT: Th~manufacturing. 

IL MR. LYNCH: You're saying a circumstance. 

tL But what kind of a circumstance? Where is the causal 
k: 
I' connection between the fact the PCP dipped ci~arettes '~ pi. 

IL were in the back of a car that wasn't even his in the 
•·.f 
\ ~ ~ 

1?; 
1~ manufacturin~? My first point, we are missin~ the 

·~ causal connection. That w~s my first ar~ument. We 

AUDREY J, RUDIGER REPORTING SERVICE 
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1·
1

1 don't even have to get to collateral estoppel. 

·2 
Your Honor, the basic rule in criminal law 

i~ you can't introduce ~vidence of other crimes in the 

1trial of an issue. rhat is the ~eneral rule, except to 

show, as I said, continuity, a plan or scheme. 

The Commonwealth introduced the evidence 

of the PCP being in the back seat of that car but never 

did connect it up and until they did so the evidence 

should not have been admissible. 

THE COURT: The question of it, we had one 

I . 
police officer out at the farm who had seen the 

Defendant leave and seen him take something; he couldn't 

say what it was. -

MR. LYNCH: A white object •. 

THE COURT: A white object. And he says, 

~e has left. And when they r,et down to Orndoff's, as I 

recall the evidence and I haven't reviewed all of it, 

theY stopped him and they found the PCP cigarettes in 

the automobile. 

MR. LYNCH: That is true. 

THE COURT: I don't remember how many 

peo!Jle. It seems to me there were two or three people 

rrJ i~ the automobile. 
261 ~ \:; 

AUDREY J. RUDIGER REPORTING SERVICE 
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,l ~R. LYNCH: There we~e four people in the 

2 automobile. 

·3 THE COURT:· Four people in the automobile. 

·4 Well, I think that makes sense to me as to 

.5 who was the possessor of it. It wasn't even his 

MR. LYNCH: True. 

What I am saying is why was it relevant at 

9 the manufacturing trial? 

D THE COURT: I let it into evidence, Mr. 

l Lynch, and it will stay in there. The record will speak 

2 for itself. 

MR. LYNCH: I'm •not finished yet. 

' THE COURT : Go ahead .. 

MR. LYNCH: Of course, there were some pre-

' 

~ trial motions filed sometime ago, that were argued before · t ,Judge Sinclair. All I want to do -- I'm not going to 

r ~ebash them except I want to preserve th~ tor the record. 

l.1 I ~the fa~, at ~rs. Rhodes' property. Jud~e Sinclair 

I ~led a~ainst me. I just want to preserve the record for i •?peal. 

The question of the illegal search and seizure 

I 
THF. COU~T: All ri~ht, sir . 

. 
_L _ _._; -------- '.?,()2 

AUOREY J. RUDIGER REPORTING SERVICE 
CERTl!'U!D Yl!RllATIM AIP0RTER5 

3859 CHAIN 8AIOGI! ROAD i !'AIR!'AIC, VIRGINIA 22030 



Commonwealth of Virginia 
Department of C.it:nt:ral Services 

Division of Con:.oliJatcd Laboratory Services 

BUREAU OF FORENSIC SCIENCE 

CERTIFICATE OF ANALYSIS 

December 5 1 1978 

TO: Troope·r S. C. Gray 
Vfrg1n1a State Police 
P. 0. Box 232 
Culpeper. Y1rgtn1a 22701 

Your Case # - - -

Victim(s): I - - -

Suspect(s): RHODES• John 
' I. 

Evidence Submitted By: Trooper Gray 

~m 1'. Oae brow bucket containing wh1te crystals • 
......._ Item 2. One plastic bag cantafn1ng white crystals. 

Northern Laboratory 
2714 Dorr Avenue 
P. 0. Box 486 
Merrifield, Virginia 22116 

Tel. No. (703) 573-8636 

FS Lab II 78-tt-2096 

Examined~.£. ffepner,Jr •• Ph.D. 

Date Received 9-1 &-7B 

1 " Item 3. One plastic bag containing white crystals. 
\ V) Item ~~ One pl~st1c bag conta1n1ng white crystals. 
~ ~ Item 5. Four plastic buckets. one (SA) canta1n1ng white residue. 

""'-.. Item 6. One bottle marked "P1per1dine" {factory seal intact). 
"' \: Item 7. 1'ilo bottles marked •cyclohexanone• (factory seal intact o• 7A) 
~~ Item 8. One measuring cup contafnfng wbfte crystals. 
" ·~ Item 9. One fiber conufner 111arked •Magnes1UJI Metal Turnings•. 
~ '"\ Item 1 O. Omit 
v o;\ Item 11. One wooden spoon containing residue. 
~ Item 1'2. One plastic jug canta1nfng 11qufd. 
I\. - Item 13. One plastic dish containfng residue. 

\......_ cJtem 14. Om1t 
~tem is. Omft 

'\ f""d Item l6. One brown paper bag containing three jars marked •u£11
• 

~ ''v; Item 17. One brown paper bag contafnfng 1 bottle marked •ptper1dfne• (factory seal intaci 
-...... Item 18. One plastic bag contafning plant material. 
~ 1i Item 19. One large glass jar containing 11qu1d and whfte solid. 
~ t Item 20. One glass jar containing whfte powder. 

"' ~ Item. 21 • Omft 
~ ~ Item i!2. Three metal cans marked •coleman FueP. 

· ~ Item 21. One jar conta1n1ng residue. 
~ Item 24. Omit 263 ~tem ~5. One metal can marked .. Ether, Absolute". 

1N FUTURE U)HRE~f'ONO!'-Nn REFERENCI:' THIS. MATIEH PLEASE C!El=ER TO THE FS LAB # ABOVE 



~tem ?7. 
~ Item 2P-. 
~ 

"' i.._ Item 29. 
~ 

1

(;; Item 30. 
~...,.. 

~ 1.~ Item 31. 
~ Item 32. 

~tem :l3. 
~tem ~4. 

v 

Item 35. 
Itea 36. 
Itl!IR 37. 
Item 38. 

· t:11e plastic ha•1 r.ontaining two budet.s f?~A and !!}°. one empty "r.oleman Fuel" 
can (:'11""), two plastic ba~1s containing solH material (26l'l and CZ). and 
raf scellan~ous trash. 
n.ne large glass bottle containing metal turnings and residue. 
One cooler containin~ rags, metal turnings, a strainer, two jars markerl "LYE", 
a red bowl, box of plastic ha9s. anA miscellaneous debris. 
One cooler contain1ng e1ght plastic bags containing sol1d material. 
One cooler containing two bottles mar\:ed •cyclohexanane" {30R, factory seal 
intact) and one plastic jar conta1nfng white powder. 
One cooler containing twa plastic bags containing white powder. 
Three large metal cans (empty) marked •Ethyl Ether". 
One metal strainer conta1nfng resi~ue. 
One paper sleeve contafnfng one percolator. 
One cardboard box conta1nina a beaker and two funnels. 
One plastic bAq cont~fn1ng two plastic jugs llilrk.ed 11Mur11tfc Actd•. 
One plastic jar marked "LYf•. 
One brown pape'P' bag contafnfng 1 glass jar. a plastic cup, tw green plastic 
11ds. two jar lfds, and a metal cup containing rasfdue • 
One b'"°"11 paper bag containing a bottle 111arted 11 ftromo~nzene•. 
One brown paper bag contafn1ng a jar and two m•t•l 11ds. 
flnit 

. ~ Item 39. 
'°'1 ttem 40. 
~ , Item 41 • 

~ \~~~ Item 42. 
~ Item 43. ...... 

One brown paper bag containing a glass bowl conta1n1ng residue. 
One brown bucket conta1n1ng residue • 

~ Item 44. 
~~ Item 45. 

~ ~ . _ Item 46. 
\~~ Item 47. 

~ "-~ Item 48. 
' ' !tell 49. 
~tem so. 

Item 151. 
Item '52. 
Item 53. 

One brown bucket conufning residue. 
One yellow bucket conta1n1ng residue. 
one orange bucket containing residue. 
One plastic ~g containing a brown bottle conta1nfng metal turnings. 
One green plastfc ba9 containing tlllO plastic begs contafnfng whfte crystals. 
One empty bottle marked •sromobenzene•. 
One bottle marked "Bromobenzene•. conu1ntng traces of Hqufd. 
One plastic bag con~fning two plastic bags cont&1nfng resfdue. 
One jar containfng traces of yellow lfqufd. 
One large pafl conta1n1ng three bottles marted •t,yclohexanone• (factory seals 
intact). 

RESUL'TS OF EXAMINATION 

The specimens in items 1. Z6Dl. 2602. 38. and 46 were found to contain 1-p1per1-
d1noc,c1ohexanec&rbon1trfle (PCC). Received 241.5 graas (item 1). 

The specimens in 1 tems 2,. 4. 290. 29£. 29F, and 31 twen fouad to contain sodium 
cyanide. Received 40.3 pounds (18.3 k11ograms). 

The specimens 1n 1tems 3. 29A, 298. 29C 1 29F. 296, 30C. and 48 were found to 
coota1n sodium met1btsulfite. · Received 22.2 pounds (10.1 kilograms). 

The specimens 1n tte111s 6 and 17 were found to contain ptper1d1ne. Received 1.7 
kilograms. 

The specime11s 1n items 71 30A. JOB. and 53 were found ti> contain cyclohex.anone. 
Received 6.3 k11ogrmns. 

The specimens fn 1tems 91 27, 2R, 29H. and 47 were found to conu11 magnesium 
metal. Received 1.4 kilograms. 

The specimen fn item 12 WIS found to contain water. 
The specimens fn items 13, 19. 23. 26A, 268. 2601, 42. 43, 44. and 52 were found 

to contain phencyc11d1ne (PCP), a Schedule II substance. Received 30 grams (Ite111 19). 

"aqe 2 o~ l 



H!.' ::;!k'Cl ,.:.:11s iii ft~•lS lr:. "". Jn:I 17 1:ere foutd to c~1r.t:iin so·li111.1 ~y-lroxide 
fly!?'. F~c2i1Jt'·' 1.1) POU!l~S (".?1 k11c;,;ra::isL 

Th::: sp<.!chens in itP.•J '.":.'';Jere foun1 to 1.ontafn petroleu:n distillate (rolt':!:1dn Fuel). 
P.eci::ive,f 1 ')all ons. 

The spec hen 1n ite:'! ?~ \-4uS foun1-f to con ta 1n ett1yl ether. 

The specimens in ftem 1(, 'llE"re f'ounc1 to contain hyc!rochloric acid U'tlriatic Acid). 
Received 2 gallons. 

The specimens 1n items ')q and 50 \·Jere foun·1 to contafn bromobenzene. Received 
O. 74 kilograms. 

The specimens in ftetns s. a. 11. ?O, ~5. an1 ~l tP.ste~ ne9atfvely for controllerl 
substances and substances use~ 1n the manufacture of phencyc11d1ne. 

The specimen 1n item 33 testej negatively for controlled substances. 
Tbe specimens 1n· items 18. ano 34 contained fnsufffcfent ~ter1a1 for cOC1plete 

checfcal analysis. 

The specimens 1n items 26C, 32. 35. 40 and 49 contained no residue for 1n1lysfs. 

The specimens 1n items 10 1 14 1 15. l1. 2~. an~ 41 were not analyzed. 

SI ATE OF VIRGINIA · 
c IT'I ;COUNTY OF· ___ . ._1 i;.,Fa~1c1..f.1.J.it.._x ______ to·w;1, 

·-··--- .. - ,_ ~ .. _. ._ _ ............ ·-- ........ ----. ... ·-
db I rerald1ae l tr.W-1 ---~- .... -··---·-

r111sdoy pef\onolly oppeore e ore me. .~ ..• ·"4 - .•·· ···-· ·~·-- •• --·- - - ·-·-· ·---- --- --- ·~· 
.,1v.,9.ma, K F Hppner,.lr ,Pb D ,.... · • ... ---- ~ - ·-··-·-r·-· ~-- - ·- ..... _.. ..... _. __ 
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