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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 

COM:MONWEALTH OF VIRGINIA 
DEPARTMENT OF MENTAL HEALTH 
AND MENTAL RETARDATION 

Petitioner 

v. 

JAMES L. JENKINS 
c/o Southwestern State Hospital 
Marion, Virginia 24354 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PETITION 

TO THE HONORABLE J. AUBREY MATTHEWS, JUDGE OF SAID COURT 

Your Petitioner, The Commonwealth of Virginia, 

Dep~rtment of Mental Health and Mental Retardation, states as 

follows: 

I. 

That the respondent, James L. Jenkins, has been a 

patient at Southwestern State Hospital at Marion, Virginia, 

from April 13, 1979, to the present and is the subject of 

counseling and receives treatment from the hospital staff. 

II. 

That the respondent, James L. Jenkins, was committed to 

Southwestern State Hospital from the City of Roanoke and/or 

Floyd County, Virginia. 

III. 

That by Sections 37.1-105 et seq., of the Code of 

Virginia, as amended, provisions are made for the collection 

of expenses of patients or inmates in state institutions not 

to exceed the actual per capita cost for the particular type 
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of ~ervice rendered, to be determined by the Department of 
I 
I 

Men~al Health and Mental Retardation. 

, IV. 

I Liability for said expenses are imposed in the first 
i 

ins~ance upon the patient or upon the estate of the patient 
I 

and! second, upon the person or persons legally liable for the 

support of such patient. 
I 

I v. 
! 
I That the respondent, James L. Jenkins, has on deposit at 

Southwestern State Hospital in his account a sum in excess of 

$8,?oo.oo and it is the understanding that the respondent has 
I 

an ~dditional $12,000.00 or $13,000.00 in an escrow account 
I 
I 

in Floyd County being held until his release from 
I 

Southwestern State Hospital due to a realty transaction 
I 

I 

occ~ring while he has been committed to Southwestern State 
I 

Hos~ital. 
I 

I VI. 
! 

i The Department of Mental Health and Mental Retardation 
i 

is ~harged with the responsibility of investigating the 
I 

patient's financial ability and the financial ability of 

thoJe legally liable for the support and maintenance of such 
! 
I 

patient. 
! 
j 
I 

VII. 

James_L. Jenkins, has incurred I ~hat the patient, 

certain charges while a patient at Southwestern State 
! 

Hos~ital in excess of $18,123.00. 
I 

NOW, THEREFORE, your petitioner prays: 
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A. That the respondent be required to answer this 

B. That in the event a Guardian ad Litem has not 

heretofore been appointed for the said patient, and further, 

in the event that one is required, that a Guardian ad Litem 

be appointed for said respondent. 

C. That your petitioner recover a judgment against said 

respondent in an amount equal to the arrearage bf allowable 

charges. 

D. That the patient's estate be depleted down to the 

Statutory Limit of $500.00, if necessary, in accordance with 

Section 37.1-109 of the Code of Virginia, as amended. 

E. That your petitioner may have such other relief as 

the court deems appropriate. 

ISSAC Sf-. CLAIR FREEMAN­
LINCOLN AND FREEMAN 
111 North Park Street 
Marion, Virginia 24354 

COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF MENTAL HEALTH 
AND MENTAL RETARDATION 

By Counsel 
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VIRGINIA: IN THE CIRCUIT COURT OF SMYTH COUNTY 

! COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF MENTAL HEALTH 
AND MENTAL RETARDATION, 

Petitioner 

vs. ANSWER OF GUARDIAN AD LITEM 

JAMES L. JENKINS 

Respondent 

The Answer of Richard A. Money, Esq., Guardian ad Litem 

appointed by the Court to defend the interests of James L. 

Jenkins, Incompetent, to a Bill of Complaint exhibited against 

him in the Circuit Court of Smyth County, Virginia. 

That the said Richard A. Money, Esq., in proper person and 

Guardian ad Litem for the said James L. Jenkins, Incompetent, 

answers and says he knows nothing of the truth or falsity, of 
!i 
I; ii the allegations in said Bill of Complaint and cal.ls for strict 

lj f f fl proo o same. 
'1 
11 
[! And now having ful],y answered, the respondent prays to be 
'I Ii 
!j hence dismissed with his costs herein expended and further prays 

!,II. protection of the Court in all matters, including any homestead 
li 
Ii ,, 
;1 exemption or benefit that is available to your respondent as 
:i 
·I ·, 
'I provided by law. 

" :, 

i ! 

:r 

" 
~ : 

JAMES L. JENKINS 

4 



i: 

I ~ 

,, 

1! 

CERTIFICATE OF SERVICE 

Richard A. Money, 

day of 
.·1 ·J ., 

A·//· f .. / L 
I p). 

Esq., hereby certify that I have this 

1980, delivered/mailed a true copy 

of the foregoing Answer of Guardian ad Litem to Isaac St. Clair 

Freeman, 111 North Park Street, Marion, Virginia, Counsel for 

Petitioner. 

RICHARD A." MONEY /\,..,,, 

// 

/ 
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VI:"~GINI1'\: IN 'TI-IE CIRCUI'l.1 COURT OF SMYTH COUN'l'Y 

COi)'.iNON~\TGi\LI'H OF VIRGLNIA, 
DEP1'.R'f11ENT CF MENTAf, H:8AL1.r::1 AND 
NE1'1Tl~L :<:<.E'r.AHDATION 

?la.in1:iff 

JAM.ES L. JENKINS 
Def ~:mda.nt 

) 
) 
} 
) 
} 
) 
) 
) 
} 
) 
) 
) 
) 
) 

TRAHSClUPT OF IIT'ARI!iQ_ 

NJ: LAW 

6 

i\PPEAHAl.'iCES: Isaac Ste Clair Freeman, Counsel for Plaintiff 
Richard A. Money, Guardian ad Litem for Defend nt 

R?!PORTED BY: Ma. Jo Crewey 
Court Reporter 
P~ Oe Box 495 
Chilhowie, Va. 24319 



( 

. 
0 . 

z , 
0 

., 
" 
'.) 

u 

: t 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

.--~~~~~-~~~~~~~~--~~~~~~~~~~~~~~~~~~l .• 

'l'his matter came on to b0 heard on Monday, Septemb~ 
8th, .1980, befor'~ the Honorable J .• Au:brny Matthews, Judge of j 

I 

I 

the Circuit Court of Smyth ~;ounty., 

ISAAC Y1Jm: Honor. f.:b.G~ facts t;ti.pula.ted are as 

£ollo'~;rs: l'!Jr •• Jenkin<".!, Jmnes. Lewis Jenkins, ·was first I 
I 

I
I 

ch.ar9ed with murder in the City of Radford, Virginia. 

even though th(') Petition alleges the City of Roanoke, 

and the notc;a indicate he wa1s con-uni tted by an order of 

1

1 

th.\'.~ District Cov.rt in the City of. Radford, although we 

found ,Juc~qe D8VCH3 signed the ord(~r, so, :~Jerhaps, it ''!as I 

in the~ Ciro:::ui t Court. Hia commit· ::nent file is at I 
Central i3tate a.nd is not available to us, but we will 

1nake t:10,~e ::act:;; avi:iilabl·.a if you find it. necessary .. 

Ok,J.y, he was cmw.ni tted f.or observation under Section 

l~e2-169, Code of V.i.rginia, l950t aa amended,, on 

February 15th, 1977. On May 12.th, of 1977, the 45-day 

period of that c~ourt order comrni t.tment expired: he had 

been determined by the staff to be incompetent for 

trial and on May 12th, of 1977, he \iJas conunitted to the 

ho.opi tal - .. :it Southwestern State Hospital - under Code 

s-~ction 31 .. 1-6701 through 67ft3, which is involuntary 

c1..Jmmittment.. He remained under that com.'1dttment from 

May 12th, 1')77, through July lJth, 1978, at which time 

he was detcrminGd to be capable of standing trial and 

was returned to jail. He remained in jail until the 

Spring of 1979, when he was returned to Southwestern 

Statee He came back on a court order and when that 

court order CA-pired on May 23rd, 1979, he was committed 

,,., ft..., •. J. 
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again under the involuntary cornmi ttment <:>f 37. l- •• e." 

excuse me, 67.l-.eo.th.rough ••• excuae me. Let me repeat 

thatc 37. l-G7. l through 67 ~ 3. He remained and still 

J:t2lna.i na un.Je:r. t:ha t (.:!cmrni. tt...'11.ent, a.l though he 1 s been 

transferred from Southwe.stern State to Central State. 

'1.'HE COURT: Y~)U .indicated on 7-13. 

Yes sir. O~ '78e 

TI-I?: COUH.T: On 5·-230 •• " 

• •• c yea Sil: e ,, e 

THE COUR'i': c •• or sometime prior· thereto. You didn't 

ISAAC FHBE11Ji.J:-I: I don 1 t know -c.ne date. t Judge. He came in 

THE COUl<T: \>'hat type court order? 

ISAA.C .FR.Eill1.AJ.~: My understanding is back for observation to 

:Jee wh.1.-:ither or n.ot he was capable of standing trial. 

'l'H.E COUR'r: Again? 

ISl-1.AC F1IBE1111.N: Y<?s .sir.. In fact, he had slippe.d back into 

a psychosis i:.-1hen he was in jail, and I don 1 t · have the 

date~ l\S far as the ho3pital is concerned, excuse me, 

t:he-department is concerned, no attei-npt is being made 

to collect on those periods of time which were when he 

was under a·court order committment for observation, 

and that ·would be the period from February 15th, of 

'77, to May 11th, of 1977: although he was·in the 

hospital, no attempt ia being made to collect for that 

period, nor during the period of 1979 .. 

8 

25 
1 

THE COUR'r: Well, no.w, what's the ·difference, can you tel 

,;_ . - . . - • ,• °'!!• • ·~· -- -,,·-·"'-~---.-- ... -~ .. ·- ·---~·-- -·· ·---~·- _ ..... ..__ i 
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me in the t3i tu.at.ion from February of 1 77 until May. of 

ISfu'\C Okay, ,-Jir ~ During th::1t approximate 45-day 

Code l 
charge, 

ht'~ 1 :5 under a. c • e he was committed lmder a 

Section \:..ih.ich is to dotc.,ir:nine the ability of the 

individual to .sta.nd trial, and that's by a. specific I 
i 

Code Section, \>ihich I have put into the record, 

19. 2-169. 0k.ay, at the e:h.--p:i.ratic)n of that time, if the 

hr.)OJ:>i tal st.::i.f f a.nd the independ<~nt court that determine 

r;.:~pacity, if those t·wo recommit him under 37~1-6761 

s~~ction, thr:~n that individual is treated juat as an 

capable rn.an not charged with a crime. Juat. liket I, 

for in.st~nce, .:;uf:i2:ered a mental .Lllness and my family 

committed me to the State Hospital under 37, I 'VJOuld b'~ 

rc!sponsible to pay. 'l'he rc~ason I w1;:,uld be in the 

J en~d.nrJ r.em.ain,?.d in ths i:1ospi tal after Nay 12th for 

medical r,;;;i.:,:;ona •••• :.iot for criminal reasons~ He was 

r·eceiving medical tri:.~atment, not.: b·-eing incarcerated for 

<:.\ crime~ I:iad h·s b<.::on .sane, he would have. been returned 

to thf:; j a.i.1 to stand trial " 

Tim COUH.T: 1~1.right, .l(:'!t me ask this ql.l.estion: From 

February of -1 77t until May l2tht '77t was he at the 

Forensic Tn~atment Unit? 

A.~ Yes ::;ir s 

'L'HB ·COUR'l': So, he w.as ut the srune place and receiving th 

same services from the hospital that he received when h 

was. there for observation. 
''' 

.. ~-- -. ... """ _ ... , ..... _.__...;...._...;,._. __ -·- -. ..-
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A. 'l'he same s~~rvices as far as food and shelter: care .. 

Yol~r Honor, there 1 s a distinct:i..on, in i:ny opini1:m, in 

ti:v.it the firnt 45 d<:iys, he was there for observation to 

dGt~r.nine \.\ihethc.r h~ was capab.l\:~ of standing trial, 

and during that 45 day p·ariod, obviously 1 treatment wouJ d 

i;.e sta.rted, and I d.idn 1 t write the law, but at the 

e~1cpiration of thG 45 days, then he went under a voluntaJJy 

commi t.'il.ent. He would have continued to receive the 

medical treat.rnent, to ant3Wf~r your question, that 

o'.ovi1:>UrJly ~::tarted du:d.ng the 45 day period., 

I'HB C'.)URT: He was, during his entire stay at the 

Soutilwe:atern i3t<:."l.te Hospital in Marion, Virginia, and 

\.·,1e' n::! not C·:mcerncd about Cantral State~~· e., 

.A~ ~. c .Okay, I realize thate 

T.HE coun:r: He wa.s in the Criminal Building, the Finley-

G.::i.yle Build:i.ng that houses only those· persons convi1::ted 

of a c:riroe, .:n: tho;3\~ persons charged with a crime? 

A. Yes .3ir, that 1 c; correct. 

TID!! COURT: Alright. 

A. However, my point i:3 th.at if he had not committed the 

crime, but s1lffered from the same psychosiae he ·would 

have ul tirna.tely been corr..i:ni tted to a state hospital in 

Virginia, because of ••••• ~ 

THE COURT: o e • < ·The Onl Y thing is he WOUldn I t have been 

in the Pinl0y-Gayle Building~ 

No sir, he would not have been in the Finley-Gayle 

Building, but the charges made at Finley-Gayle are no 

different from the charges made ...... . 

¥--·- -- ··- ~· 
. ' ·--·-'--·-~-~ .....;'.~--~-· • .... ._. - .... - _ • .,._·,~~- L" $"'""" - ·- ~ ··-
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THE CCU.RT: •••• I understand, but the facilities are 

different because at this place, he's in. ••••• 

••••e•it 1 t3 a pen.ite?nt.iary building, but not in the 

Tlr.B COlJH.~t' :-

Ae But it hns bars on the windowse 

THE cmm:.r: Yes. and he is, at this time or ..... well, 

for the record, not at thia time, but as of March 31st, 

1930, you allegt~ ••• when you allc~9e a balance due of 

$19,92.1.0\) •••• at that time, a charge of murder 'Nas 

pc;~1r1ing ,-;1 .. Jcdnst .Mr. J'enkins and he was incarcerated at 

th<:: Finlc~y-G<'i.yle Building at Southwestern .State Hospit.c:.l? 

A •. Yes sir. 

'I'HE COURT: hlright. 

Th~rne are the facts, to the beist of my ability. 

rrHE COUH . .'r: Alright. A~ far as you are concerned, Hr. 

Money, a~i · Gu.lrdian ad Li t.ern for Hr. JenJ<.ins e are those 

the essential factn: in thi;3 case? 

R. Ac r,lONEY: Yes sir, I rnig~-it add a few comments with 

rr~gard to the facts~ 

'rIIE. COURT: I don' t want your. comments in regard to the 

factse I 'Wtlnt to g0t the factual part on the record. 

So we agree that as stated by the Attorney for the 

H1.:>spi tal · and the question.a asked by the Judge, that 

those are the facts in this casee 

Re A. MONEY: Yes sir, but one fact is missinge 

THE COURT: What is the other fact? 

R~ A. !1.0NEY: It's a fact that under the committ.ment that 
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Mr. Jenkin.a has at this time, once the hospital deet-ns 

a person to bE: (quota) no longer mentally ill (unquote), 

t11at the hospital cannot rele<;1se him~ that the Judge 

would have to release him. 

'l1h.e ho:?pi tal may send him back to Rad.ford to 

st.:ind trial. 

R., '!-;.. MONEY: 

THE COURT: That's not releasing him, but that's sending 

hi:n back to :.;t.an.d trial. 

.R. A. HONEY: rl'o .shr..)W the difference betw~-,,en a civil and 

· a criminal matter. 

TID~ COURT: That's more a fact of law. 

1S~J1.C llREEMAN: It is~ 

'l'HE COURT: I think ·we will all agree that under. no 

condition, as it now stands, can the hospital release 

this patient~ 

IS&'\C F:IBEMAi~: Ye~; sir. T'.n.ey can 1 t release him~ ••• if they 

:c.alease him f ram the hospital, they wouldn r t put him 

on main str1eet .... they 1 d put him in the custody of •••• 

'.rHE COUl-fi': the Sheriff c>f the City of Radford,. 

ISl\AC FREEMAN: That is correcte 

THE COUR'l': 11"11.e only way they can release him~ 

ISl\AC FREEM.lill: But if they determine he is sane, he will no 

be at the.b.oapitale ..... 

'l'HE COURT: He may or may not be, depending upon whether 

the Sheriff' of the City of Radford comes ·and gets hime • 

ISAAC FREEMAN: .~.well, that 1 s correct. Generally, I think 

they have a five day period in which they f.ball pick 

.. ~ • ~ 'r."4 ~· --~ .. • •P . ? ·~·.o......_.- ... , .. -· ·-· ·-· _.__.._... •• -. .... ._....... .-..........-.... ~--. * -
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the~m up .. 

'l'I-f'i: COU:R'.r:, 1'.,,.l;r.-iqht. ,".l,lri~Jht, now, any statements on 

th:,; law y<Ju gent.lc:men care to give me, I will het:'tr you. 

You may ~~'::> first <J.nd J.ast, Mr .. :ereeman, you hav'~ the 

bun~en. 

I SA.AC F'REEM.:\.N: Your Honor, I believ.:a Ir, ve made enough 

corrouents on the law when I· was· stipulating the facts. 

TIP..E COUHT~ Alright. 

8 IBP...l-iC .FilEf;M.A1T:. )\nd I think you undc~r.st.and my position that 

9 

10 
T .. IB COU'R'r: ••• ~ Cornrni ttmen.t for observation •••. 

11 
'l'11erG might be a little difference in the 

12 
orders, :0ut, rr.:ally, the situation and tht~ conditions 

13 
havenrt changed. 

14 ISAAC IT'PS.::EMJ'.N: Well, the a:tt:i tude of the hoapi tal in that 

15 they are~ •. ·"'i'!~ll, you know .... e .. strike all of this& ... ~ 

16 'l'HE COURT: .... ~ yes , I know this ~ 

17 ISAAC FREI:.MAI.'il: My point is this, Judge, that if that man. 

18 
was a,z; •'Oil.Ck c113 he apparently was, or is, had he 

19 
commi tb;d a c;'.."ime or not comnti. tted a crime, he would 

have be•~n put in state care at a state hoapita.l for 
20 

the insan(3, and the only difference is that he was at 

21 Finley-Gayle Building as opposed to being on the civil 

22 side of the h::>spital and that's the difference.. He 

23 was in.nane and t!1at 1 s the reason he remained at the 

24 
hospital. 

13 

25 
THE COURT: Alright, let'a go one step further; Mr., Freemc:n. 
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This \·11ill he ('):n th<~ record~ L~t' s a.sswne that on 

July 13th, 1978, he was relea;Jed to the City of 

Radford t,"J otand trial, a.nd h.e had been tried by the 

Court or a ju::cy, ,;md found. not y""11.il ty of murder by 

'?irtue of in:Jani ty and sent ba.ck to th(;i ho;3pi tal. 

Under those conditions, would th~~ hospital still chargE~ 

for his ~Jtay while there? 

ISAAC FREE.MAN: It is my under.standing that they will not 

charge the individ.ual~ It is a. ~3tate charge. 

Ha.w~ you had that qu(~st.ion? 

into Court, 

you, and I'll int.r3rrupt you if there is a point I want 

cl '-::a red up. 

Ho A •. MONEY: Yes sir" Well, the point you ju:Jt m1":mtioned, 

was (2U.>3CUSEH.':!de I think an important consideration in 

this case is determining whether or not Mre Jenkins is 

being a patient or whether or not he is a prLson.ere 

I£ he i.s a pri::soner, he ahould be not liable for his 

ex1Jen:..'H~s there.. 'l'hese expEmses sbould be paid through 

the Department of C:axections under 53 .. 184.2, and the 

other Sections within that period dealing with prisonerrs .. 

I ·thiiik it is• important that we need know this ·man was 

charged with murder.. It is not in the facts whether or 

not he was indict~d. We would assume that he is becaus1~ 

he baa gone this far and was in jail. Really, he's in 

jail.. He' s not in a .situation where he' s there .as· a ·· 

- ...,~-~ .... - ' ___ ,. ... , ...... -..- ........... -- ·-· --- ... .,.. ... -··- ,,..,_,.............._., ·--·-· .... 
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9. 

patiente We discussed earlier that he was detained 

in 'che criminal section of the hospital. Ali.so, the 

ty1J{~ of act:iviti~1s he can engage in after release by 

the horspi ta.l ., G. tha.t i.s, he would be i;.2turned to the~ 

jail b:i b<d t.r:ied. 'I'he Petition changing this from an 

oht:iervation to c~n involunta.ry comm.i tt.ment under the 

ci'\i·.il Code was i.'J.one by the hospital, not by the jail, 

not. by the Courte~ •• at least not by the Circuit Court 

that sent him do\.\111 herr21. It was done by a Special.1Juai ice 

of ,;A Court. h~re in Smyth County. 'i"1lheth.er or n.ot they . 

Court changing the Or1:!t~r of the Circuit Cc:mrt, a.ls~')'· 

I think, r,x:ruld · be relevant to wh.ether or :not this man 

is really d prison~~r or a pationt~ Those points are 

thra ones I consider relevant in 1::1eemin.q this man to be 

a ~;n:·:Lson<~r bGcau~3r:~ he does not h~Ne z,ny rights beyond 

• "o any rir;,·ht of fr.e:~edom beyond. wb.at thi~ Circuit Court 

of the City of :Radford will give him. We can see that 

they re.l(?ased him from Southwestern State Hospital and 

he went back to j<idl for almost a year, and then they 

brought him back. All during the<\':: time, he was a. 

prison.er at the jail in the City of Radford.. He was 

returned from Jail on July 13th of ~78, and he stayed 

in jail until he was returned to the hospital on. 

l'-\pril 13th, 1979, for obaervatione During this whole 

course of conduct, he has been treated as a prisoner, 

yet Dr. Merkert th:r.ou.gh hia·own admission, tried to 

convert it to a civil committmente If it were a civil 

--- -· ----------~-· _ ......... ~--- ~---.. ·-~--
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1 
cornmittment, he would n.o't be returned to Jal. 

fJi tuation. Thia describe~3 any person committed. to ·the 
3 

st.a.te ho:.;-, pi tal :'3hall b<~ deemed a patient for .the 

4 purpoues o:f that civil <Jrder, but in this case, he's 

5 not a. pati1E!nt, he is a :~:>risoner, being detainedr being 

6 ord.ered to stand trial upon release~~ethis is just 

7 another rnode·of detention, that being a state hospital 

8 facility for c.rir.tinally insane., 'rhat 1 s all I have, ai • 

9 ISl\AC ~'RgE::·t!\J.~: Your Honor, :L make two responses to the 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

:5tab.:irnent. of .Mr. Horn~y. First o::: all, the administrat on 

and t'taff of the t-)tate hospital have to \•:ork within th• 

fr~-ne·wor}; of th<f: la.w, and they are authorized through 

the code to recommend arid to attempt to keep patien,ta · 

at the h<)Spital if they are of the opinion that the. 

patient ehoi.tld be at a state hOS!?i tal, ~nd. when Dt: e' 

Merk.er filed th~-: P(~tition unde:c. 31.1-67~1:, he ·Was per-

f:ormin:;1 his duty s,s a 13taf:f member of the _State Hoapit 1, 

and tha\: was his only authority to act, and h.e wa~ "·' 

exercising that autor.ity e There waa nothing, I doi?--.1 -t· 

believe;. personal involved in his method and .. I 

was operating under the frameWe>rk of .the. cpde, and 

I don't think it 1 s our duty today to re-\'lrite the .~op. 

as I think Hr. Honey suggested. ~ .. the Legislature.· wrp.t 

the code and we're to try to interpret itee.,at lea~:t. 1 

the best vJay we can, and I do not think Mr.; .;renkins-; .w.· s 
• 

a prisoner~ He was a patient., It was inc.umbent, -~nd 

the police powers of the Commonwealth, to protect tb~ 

·,· 
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11. 

paticmt and to treat him as- a mental patient even 

though he 1 s in a circ.:u:matance w;L th other crimi.nal.s ~ 

It is a d<.-.h3iqnated crir.'tiaally irn.lane a:i:·ea. 'I'hank you 

for your patience. 

'I'HE COU1~1' : >:.lr.i;ht. I tiJ..ke it both sides, E!O far as 

they knc)W, tell the~ Conrt that thi.G particular point 

1Sl-V\C FREJE:r>J .. '1>i.N': No sir, this point has never gon~~ before the 

Court.. E.:1Gh Circuit that 1 .~ tri01d a '.::ase lika this in 

·the l<.1st t.'A>elv1.~ months has grantc:id a judgment for the 

department o · I ZQund two cases, one .in Fairf a.x County 

and one in Henry County, that I quot-.~d to you about 

THE COURT: 'i.Jell, it seems to me that this is a point 

that should be clv~ai~·Hd up. I 1 m of the opinion that 

when ,2 De:r:;;on is chdraed v.1ith the crime and cornmitted 
.I.. . ..~ . • 

to the state hospital for obsex .. i.ration w.i th a warrant 

p~mding a.gain:-3t h.irn, and the hospl tal <:)bse:r:ves him for 

45 days prior to arr.i ving at a conclu.sio,n that he is 

incompetent to ~ita.nd t:ciaJ., then he is an inmate of 

either the jail or the hospital, and as such, I can 

sGe no difference in the observation period; for which 

17 

you do not charge, and by a technical change in cormnittiment, 

say that you can charge.. In my opinion, this man has 

bl~en an. in.-nate of our correctional facilities since 

he was arrested and thereafter committed to the So~:th:...:. 

Western State Hospital in February of 1979~ and as a 

result I I Im of the opinion that he is not responsibl~,l· 
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12. 

to the Com.rr.onweal th of Virginia, in the amount of 

$19, 9 21. 00, 1:>r I believr.~ your ?eti tion. shows $18, 000. 

ISAl-i.C .FREE.MJ'>J:J: Yes sir. We arnended that, Your Honor. 

'.l'he nin~teen thousand :Ei;gure is c;t:>rrect. 

So, r 1 ;:a going to d~my your motion or peti ti~">I~ 

-· · a ·· t' a· for :JU g::ri-:::nt an.Cl ... 1.n · for the de:E.endan.t:. M.:;,.- 4 Money,· 

.. :~s Gu<i1':-d.ian ad Li.te:m, ~/OU will prepare an Order .'.:3howin<U 

the d<:partment 1 s obj1:ction to the Court'· s ruling. ·For 

my lxmefit and the ben-afit of Smyth County, I hope :thi1$ 

:.natter <Je>c:;s up. I 1 m not directing that ·tllt~ hospital 

take it up, but I would b"" inter<';;sted in the d~;cisiono 

ISAAC li'HEI~J··u').N: Well, I think we will, Your Honor a 

El\JD ·0F PROCEI::DINGS 



(' 
\., 

. 
0 . 

0 
0 

0 

0 
u 

0 
~ 

<.:>· 
z 
~ 

" 

1 

2 STATE OF VIRGINIA, AT Ll·\.RGE: 

3 I, .Jo Cr:ewey, Court Repm:ter and Notary Public in and 

4 
for the State of Virginia, at la:i:.-ge 6 do hereby certify that 

5 
' the foregoing proceedings W•3re held before the Honorable 

J e Aubn<!y Mat th,::w&1 , Judge of the Circuit Court of Smyth County, 
6 

7 

8 

9 

10 

11 

12 

13 

14 I 

15 : 
I 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

on the 8th day Qf September, 19801 that all of the procr.:~edings 

were r13corded elir~tronica.l.ly 21nd 'have been reduced to ·writing 

"by me and that to the h~i:Jt of my knowledge and belief, the 

transcript accu1:ately reflects all thefproceedinge had. 

Given under my hand this 2nd day of o~ 1980. 
-- ./ .,,/ 

<If.) Z(!LJ./& · 
~ary Public 

u (Hy commission e::x:pires 8-16-81). 
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. . VIRGINIA: 
IN THE CIR~~IT COURT OF SMYTH/GOUNTY ON .::= A 

THE x DAY OF ,A:' < I U"I &>-~ ,,,f'?t'-'Z I 

PRESENT: 
LORD, NINETEEN HUNDRED ANO ( f~ L_. INT~~ YEAR OF

1
0UR 

THE HONORABLE ) A _ :? k. ,P/~ /--
• UBREY MATTHEWS, JUDGE () / =

1 

VIRGINIA: IH THE CIRCUIT COURT OF SMYTH COUllTY 

.~ 

COM1'10i'l\,.JEALTII OF VDZGiiUA 
DI.:PARTMENT OF MENTAL HEALTH 
Aim MENTAL RETARDATION 

Petitioner 

vs. 

JAfvlES L. JENKlt~S 
c/ o Sout::,.1,,es tern State llospi tal 
Marion, Virginia 24354 

Respondent 

) 
) 

5 
) 
) 
) 

JUDGMENT 

Tt1is action came on for trial tl.1is September 8, 1980, on 

5 

the petition of ti.1e Department of Mental Heal th and Mental Re­

tardation of the Comnonwealth of Virginia for judgment against 

James L. Jenkins pursuant to 37.1-105 et. seq. of the Code of 

Virginia, as amended . 

.The Court heard the evidence stipulated by counsel and the 

arguments of counsel relating thereto. Upon consideration 

whereof, it is ORDERED that the petitioner, the Department of 

Mental Health and Mental Retardation shall have and recover 

nothing from the defendant, James L. Jenkins. 

It is further ORDERED that the petitioner, the Department 

:20 



for and as a reasonable attorney fee. 

Nothing further remaining to be done, this action is 

ORDERED dismissed with prejudice to the petitioner and stricken 

from the docket of this Court. 

r---· 

ENTER TEIS DAY OF SEPTEMBER, 1980 

,.· ---(._____________ ~ 

I ASK FOi\. THIS: 

,,;-; • ' ~, 1 I 
., 

.{; (,:_ ( (-_I-v-. --/ {; ) / (r;r_(' c , 

In.c~:a~d A. __ doriey, , ' j 
L01fo Ci MOl'~t.Y' p. c. I 

Attorneys at Law 
117 North Park Street 
i-Iarion, Virginia 24354 

Counsel for R8spondcnt 

SEE0 AND OBJECTED TO: 

~c.., ~"J' /"-. (_ .. 71---..(~·---

Is~ac St. Clair Freeman 
LINCOLN & FR~E}~N 
Attorneys at Law 
111 North Park Street 
Marion, Virginia 24354 

Counsel for Petitioner 

JUDGE 

--

21 



VIRGINIA: IN THE SUPREME COURT AT RICHMOND 

COMMONWEALTH OF VIRGINIA, ) 
DEPARTMENT OF MENTAL HEALTH ) 
AND MENTAL RETARDATION, ) 

) 
Appellant, ) 

) 
v. ) Record No. 

) 
JAMES L. JENKINS, ) 

) 
Appellee. ) 

ASSIGNMENT OF ERROR 

Appellant assigns as error the following decisions by the trial court: 

a.) That a mental patient, confined pursuant to § 37. 1-67. 1 

~~' is not liable for the costs of his care, treatment and maintenance 

if he was initially committed for observation under§ 19.2-169 in connection 

with criminal charges and if those charges are still pending against him. 

b.) That a mental patient, confined pursuant to§ 37. 1-67. 1 

~~'is a correctional inmate if he 1'/as initially committed for 

observation under § 19.2-169 in connection with criminal charges and if 

those charges are still pending against him. 

22 



CERTIFICATE OF SERVICE 

In accordance with Rules 5:42 and 5:49 of the Rules 

of the Supreme Cou~f Virginia, t do hereby certify that 

I have on this llf day of July, 1981, filed twenty copies 

pf the Appellant's Appendix·with the Clerk of the Supreme 

Court of Virginia, and have mailed three copies of the 

Appellant's Appendix, postage prepaid, to Richard A. Money, 

Esquire, 117 North Park Street, Marion, Virginia 24354, 

Counsel for Appellee. 
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