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co:MMON'HEAL TH OF VIRGINIA 

vs 
~~~~GUS ALBERT PAYNE 

g C",_~ 

"~D ~-:· -i... C-12,010 

THE 8th day of Hay, 1978 came the Commonwealth of Virginia, 
by its Attorney, the Probation Officer for the Circuit Court of 
Arlington County, Virginia, the Defendant in custody of the 
Sheriff and his Retained Attorney, Thomas M. McKittrick. 

WHEREUPON the Court being of the opinion that the verdict of 
the jury is right and proper, doth hereby find the Defendant 
Guilty of "Rape" as charged in the indictment herein. 

THEREUPON the Attorney for the Defendant was asked if he had 
received and read a copy of the report and further if he had 
explained the report to the Defendant, to all of which the 
Attorney for the Defendant replied in the affirmative. 

WHEREUPON the Attorney for the Defendant was asked if he 
desired to have the Probation Officer or any other witnesses sworn 
to testify regarding the matter before the Court, to which the 
Attorney for the Defendant replied in the negative. 

THEREUPON the Court ordered that the report of the Probation 
Officer be filed as a part of the record in-this case after cer­
tain discrepancies were noted therein, as are more specifically 
set forth in the stenographic record of this.case. 

AND IT BEING DEMAJ..~DED of the accused if he desired to make a 
statement or to advance any reason why judgment should not be 
pronounced against him according to law, both he and his counsel 
made statements to the Court. 

IT IS ACCORDINGLY the Judgment of this.Court, pursuant to the 
verdict of the jury, that the said Marcus Albert Payne be and he 
hereby is sentenced to confinement in the Penitentiary of this 
Commonwealth for the term of ten (10) years, the period by the 
jury ascertained as aforesaid, and that the Commonwealth of 
Virginia do recover against the said Marcus Albert Payne its 
costs by it about its prosecution in this behalf expended. 

~·mEREUPON the Court advised the Defendant of his right to 
appeal to the Supreme Court of Virginia, and further advised the 
Defendant that counsel would be appointed to represent him if he 
were without sufficient funds to retain counsel. 

THEREUPON the Defendant represented to the Court that he was 
·without funds with which to retain counsel to prosecute this 
appeal, and requesting the services of same, the Court Appointed 
Thomas N. McKittrick, Esquire, a discreet and competent Attorney 
to represent him for the appeal of .this case. 



1-JHEREUPON the Defendant informed the Court of his intention to 
petition the Supreme Court of Virginia for a Writ of Error and 
Supersedeas and therefore moved the Court tc suspend the 
execution of the aforesaid sentence for a period of sixty (60) 
days to enable the Defendant to prepare and file said petition, 
which saici motion the Court granted-and accordingly ordered that 
the execution of the above pronounced sentence be and the sane 
hereby is suspended for a period of sixty (60) days. 

IT IS ADJUDGED and ORDERED pursuant to Title 19.2-165 of the 
1950 Code of Virginia, as amended, that the Court Reporter, Deo 
V. Wilson, prepare three (3) copies of a transcript of the record 
of the trial of this case, the costs of which are to be paid by 
the Commonwealth of Virginia, out of the appropriation of criminal 
charges and that a copy of this order be forwarded to the afore­
said Court Reporter, and without objection, upon the timely 
filing of same, the transcript shall be a part of the record 
pursuant to Rule 5:9 of the Rules of the Supreme Court of 
Virginia. 

THEREUPON the Defendant moved the Court to determine the 
amount of bail bond required in this case pending appeal, which 
said motion the Court denied. 

IT IS FURTHER ORDERED by the Court that as soon as possible 
after the entry of this order, the Defendant be removed and safely 
conveyed according to law from the Jail of this Court to the 
Penitentiary of this Commonwealth; therein to be kept, confined 
and treated in the manner provided by law. 

THE COURT ORDERS that the Defendant be allowed credit for the 
time spent in jail awaiting trial, namely June 15th, 1977 
through September 23rd, 1977 and from November 7th, 1977. 

THE COURT CERTIFIES that at all times during the trial of 
this case the accused was personally present. 

THE Birth date of the Defendant is .reported to be January 9th, 
1946. 

~rdEREUPON the Defendant moved the Court to suspend or run 
this sentence concurrently ·with sentence previously imposed in the 
Circuit Court of Arlington County, Virginia, on May 8th, 1978 in 
a case styled Commonwealth of Virginia vs. Marcus Albert Payne, 
C-12,012, which said motion the Court denied. 

AND the Defendant is hereby remanded to jail. 

Entered this day of July, 1978. 

Judge 
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IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

May 3, 1977 

The Grand Jury charges that: 

I 
I 
I 
I 

I 
i 
i 
I 

I 
I 

the County of Arlington,' 1: 

ll 
On or about the 19th day of January, 1977, in 

I! 
.J MARCUS ALBERT PAYt-."'E. , also known as Marcel Lazare, did rape one Cindy Floyd. 
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Section 18.2-61, Code of Va., 1950, as amended. 

Witnesses sworn and sent to the Grand 
Jury by the Court to give evidence: 

Detective J. Mitchell, Arlington County Police Dept. 

TESTE: 
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COMMONWEALTH OF VIRGINIA 

vs 

MARCUS ALBERT PAYNE 

f"> '} q c- 12 ' 011 
c~ ~~ , . .) 

THE 18th day of May, 1978 came the Commonwealth of Virginia, 
-by its ~ttorney, the Probation Officer for the Circuit Court of 
Arlingtdn County, Virginia, the Defendant in custody of the 
Sheriff and his Retained Attorney, Thomas M. McKittrick. 

WHEREUPON the Court being of the opinion that the verdict of 
the jury is right and proper, doth hereby find the Defendant 
Guilty qf "Sodomy" as charged in the indictment herein. 

i 

I 

THEREUPON the Attorney for the Defendant was asked if he had 
received and read a ~opy of the report and further if he had 
explained the report to the Defendant, to all of which the 
Attorney for the Defendant replied in the affirmative. 

WHEREUPON the Attorney for the Defendant was asked if he 
desired.to have the Probation Officer or any other witnesses sworn 
to testify regarding the matter before the Court, to which the 
Attornef for the Defendant replied in the negative. ,. 

THEREUPON the Court ordered that the report of the Probation 
Officer be filed as a part of the record in this case after cer­
tain discrepancies. w.ere noted therein, as are more specifica~ly 
set forth in the stenographic record of this case .. 

AND·IT BEING DEMANDED of the accused if _he desired to make a 
statement or to advance any reason why judgment should not be 
pronounded against him according to law, both he and his counsel. 
made statements to the Court. .-

IT IS ACCORDINGLY the Judgment of this Court, pursuant to the 
verdict of the jury, that the said Marcus Albert Payne be and he 
hereby is sentenced to confinement in the Penitentiary of this 
.Commonwealth for the term of four (4) years, the period by the· 
Jury ast:ertained as aforesaid, and that the Commonwealth of 
Virgini.k. do recover against the said Marcus Albert Payne its costs 
by it about its prosecution in this behalf expended. 

WHEREUPON the Court advised the Defendant of his right to 
appeal to the Supreme Court of Virginia, and further advised the 
Defendant that couns·el would be appointed to represent him if he 
were without sufficient funds to retain counsel. 

I 

THEREUPON the Defendant represented to the Court that he was 
withoutl funds with which to retain counsel to prosecute this 
appeal, and requesting the services of same, the Court Appointed 
Thomas M. McKittrick, Esquire, a discreet and competent Attorney 
to represent him for the appeal of this case. 

F.:ico:rd:;d in C:-:r'.'"'~on !inw· Ord.er 

Cri!:.ii:.~c.:l L>:::c·l-: ~l:i!_.&p~ge Ifo. ~~ 
On ~ C JrJ.lf5 . 
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\~{ERIUPON the Defendant informed the Court of his intention to 
petition the Supreme Court of Virginia for a Writ of Error and 
Supersedeas and therefore moved the Court to suspend the ~ 
execution of the aforesaid sentence for a period of sixty (60) 
days to enable the Defendant to prepare and file said petition, 
which said motion the Court granted and accordingly ordered that 
the execution of the above pronounced sentence be and the same 
hereby; is suspended for a period of sixty (60) days. 

IT 
1

IS ADJUDGED and ORDERED pur::;uant to Title 19.2-165 of the 
1950 Code of Virginia, as amended, that the Court Reporter, Deo 
V. Wilson, prepare three (3) copies of a transcript of the record 
of the trial of this case, the costs of which are to be paid by 
the Commonwealth of Virginia, out of the appropriation of criminal 
charges and that a copy of this order be forwarded to the afore­
said Court Reporter, and without objection, upon the timely 
filing .of same, the transcript shall be a part of the record 
pursuant to Rule 5:9 of the Rules of the Supreme Court of 
Virgini!a. 

THEREUPON the Defendant moved the Court to determine the 
amount of bail bond required in this case pending appeal, which 
said motion the Court denied. 

IT IS FURTHER ORDERED by the Court that as soon as possible 
after the entry of this order, the Defendant be removed and safely 
conveyed according to law from the Jail of this Court to the 
Penitentiary of this Commonwealth; therein to be kept, confined 

1 and treated in the manner provided by law. 

THE COURT ORDERS that the ·Defendant be allowed credit for the 
time spent in jail awaiting trial,.Jnamely June 15th, 1977 
through September 23rd, •1977 and from November 7th, 1977. 

THE COURT CE~TIFIES that at all times during the trial of 
this case the accused was personally present. 

I 

THt Birth date o_f. the Defendant is reported to be January 9th, 
1946 .. 

WHEREUPON the Defendant moved the Court to suspend or run 
this sentence concurrently with sentence previously imposed in the 
Circuit Court of: Arlington County, Virginia, on May 8th, 1978 in 
a case styled Commonwealth of Virginia vs. Marcus Albert Payne, 
C-12,012, which said motion the Court denied. 

i 
I 

AND the Defendant is hereby remanded to jail. 

Entered this day of July, 1978. 
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IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

May 3, 1977 

ll 
11 
!i 
Ii 
ii 

The Grand Jury charges that: 
,, 

I 

I 
I 
i 
I 
I 
I 
I 

ii 
II 

ii 

On or about the 19th day of January, 1977, in the County of Arlington, I 
MARCUS ALBERT PAYNE, also known as Marcel tazare, did by force carnally know 

I 
; 

I 

Cindy F!oyd, a female, by the mouth. 

I I Section 18.2-361, Code of Va., 1950, as amended. 

i 
:I 
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11 
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Witnesses sworn and sent to the Grand 
Jury by the Court to give evidence: 

Detective J. Mitchell, Arlington County Police Dept. 

\ cM_n l-~ ~ ~ o~ rr;1 
) ) {/ 

TES TE :_~1--'-·~-=-'>.J_\j=· _\X=~-''~·· __ ,\_._·· --'. /-~·--+\­
Clerk 
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COMMONWEALTH OF VIRGINIA 

vs C-12,012 

MARCUS ALBERT PAYNE 

THE 8th day of May, 1978 came the Commonwealth of Virginia, 
by its Attorney, the Probation Officer for the Circuit Court -0f 
Arlington County, Virginia, the Defendant in custody of the 
Sheriff and his Retained Attorney, Thomas M. McKittrick . . 

WHEREUPON the Court being of the opinion that the verdict of 
the jury is right and proper, doth hereby find the Defendant 
Guilty of "Abduction of a female under the age of sixteen for the 
purposes of Prostitution" as charged in the indictment herein. 

THEREUPON the Attorney for the Defendant was asked if he had 
received and read a copy of the report and further if he had 
explained the report to the Defendant, to all of which the 
Attorney for the Defendant replied in the affirmative. 

WHEREUPON the Attorney for the Defendant was asked if he 
desired to have the Probation Officer or any other witnesses sworn 
to testify regarding the matter before the Court, to which the 
Attorney for the Defendant replied in the negative. ,. 

THEREUPON the Court ordered that the report of the Probation 
Officer be filed as a part of the record in this case after cer­
tain discrepancies ~ere noted therein, as are more specifica.lly 
set forth in the stenographic record of this case. 

AND IT BEING DEMANDED of the accused if he desired to make a 
statement or to advance any reason why judgment should not be 
pronounced against him according to law, both he and his counsel 
made statements to the Court. 

IT IS ACCORDINGLY the Judgment of this Court, pursuant' to the 
verdict of the jury, that the said Marcus Albert Payne be and he 
hereby is sentenced to confinement in the Penitentiary of this 
Coimilonwealth for the term of twenty-five (25) years, the period 
by the jury ascertained as aforesaid, and that the Coimilonwealth'o 
Virginia do recover against the said Marcus Albert Payne its costs 
by it about its prosecution in this behalf expended. 

WHEREUPON the Court advised the Defendant of his right to 
·appeal to the Supreme Court of Virginia, and further advised the 
Defendant that counsel would be appointed to represent him if he 
were without sufficient funds to retain counsel. 

THEREUPON the Defendant represented to the Court that he was 
without funds with which to retain counsel to prosecute this 
appeal, and requesting the services of same, the Court Appointed 
Thomas M. McKittrick, Esquire, a discreet and competent Attorney 
to represent him for the appeal of this case. 



I 

I 
' ; 

WHEREUPON the Defendant informed the Court of his intention to 
petit~on the Supreme Court of Virginia for a Writ of Error and 
Super~edeas and therefore moved the Court to suspend the ~ 
execu~ion of the aforesaid sentence for a period of sixty (60) 
days to enable the Defendant to prepare and file said petition, 
which! said motion the Court granted and accordingly ordered that 
the execution of the above pronounced sentence be and the same 
hereb~ is suspended for a period of sixty (60) days. 

I rr IS ADJUDGED and ORDERED pursuant to Title 19.2-165 of the 
1950 Code of Virginia, as amended, that the Court Reporter, Deo 
V. Wilson, prepare three (3) copies of a transcript of the record 
of the trial of this case, the costs of which are to be paid by 
the Corrunonwealth of Virginia, out of the appropriation of criminal! 
charg~s and that a copy of this order be forwarded to the afore-
said Court Reporter, and, without objection, upon the timely . 
filing of same, the transcript shall be a part of the record 
pursuant to Rule 5:9 of the Rules of the Suprem~ Court of 
Virginia. 

I 
I 

THEREUPON the Defendant moved the Court to determine the 
amount of bail bond required in this case pending appeal, which 
said ~otion the Court denied. 

IT IS FURTHER ORDERED by the Court that as soon as possible 
after'the entry of this order, the Defendant be removed and safely 
conveyed according to law from the Jail of this Court to the 
Penitentiary of this Commonwealth; therein to be kept, confined 
and treated in the manner provided by law. 

THE COURT ORDERS that the Defendant be allowed credit for the 
time ~pent in jail awaiting trial;~ namely June 15th, 1977 
through September 23rd,'1977 and from November 7th, 1977. 

THE COURT CERTIFIES that at all times during the trial of 
this case the ac~used was personally present. 

THE Birth date qf the Defendant is reported to be Janua~y 9th, 
1946. 

AND the Defendant is hereby remanded to jail. 

Entered this day of July, 1978. 
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IN THE CIRCUIT COURT OF ARLHJGTON COUNTY 

May 3, 1977 

:; " The Grand Jury charges that: 
I 

I 
I 
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ii On or about the 19th day of January, 1977, in the County of Ar ling ton, I 
'I 
Ii 
•I 
!j 
I! 

MARCUS ALBERT PAYNE, also known as Marcel Lazare, did, without legal 

I! 
ii 

justification or excuse, detain the person of another, to-wit: Cindy Floyd, 

11 ,, 
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a female under sixteen years of age, for the purpose of prostitution. 

Section 18.2~48, Code of Va., 1950, as amended. 

Witnesses sworn and sent to the Grand 
, Jury by the Court to give evidence: 

Detective J. Mitchell, Arlington County Police Dept. 

Clerk 
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.Patitioner, 

. • 
: 
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• ,. 
.. • 
. 
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: 
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;; 
• _..,.. --.. .......... -- ~ - - ~-'- --- .... 

CE~CIJIT CGUi'?.T 
no. .-61:;7ftJ 

PETITION FOR ~R!·r OF HABEAS· COR?US 

Com.ea tha peti.tion~r, li.sl"G'U.S Alber~ ?a:rne~ nro se. nnd 

rnoveal th.is !:!onorable Cow:-~ pursuant to Tille 28 u .. s.c. § 22.54• 

tmd. Section s.01~54 of the Coda v:l V1rg::i.rrl.a to, 1.Gaue a writ 

o·! habeas eormia .EA .subjiciendu~. In au,?port of hi$ patit . .ion~ 

your ~.etitio~ar ~w.s · . .:23d alla.$&S~ 

tion~~ Caritor$ Stat.a Far~, Virginia,· .e~rving consecutiva son- . 

t¢nces of twenty-five ( .25) ye:lra for .?.bduction. in rtolation of 

Sactio!l t&.2.-48 ot th0 Ccd<l of Vir&Urla.; ten {10) y~ars for ril:pe 
I . . . 

in vj~o1'1tion of seet:i,.on 18.2-6 l of the Code oi Virginia; ~nd 

i::~~ti ti.nne:r Dlca<led not guilty ta e..~ch 

1.0 
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': of Arl:..::J.gton C01.lfit7 r~n.tered Judf~0nt3 i:1gnin2t th2 potitioner ac-
" 11 

!: ~ora·.;.,.1•ri-..: f>~tit.ioner ap ... n~a1od his convicti,:m tc th~ .SU'Dl'"e!l:e l! ~ .. . ..... p-.. • - .. -

!I 
11 C··.urt c

1 

f lfi!'G:L'2izi the 31.st day of October, i978, ;:md the ; .. ~9_9e~l 
:1 
J; w.<.:s conbidered in its en ti:r:i t1 £~.~--.d shortly tlrn.rB<1ftor it w;:is 

.!

1

! zr;-antad bl n the 13th day o! A~rilJI 1979,. With res,?ect to one orror 
I' 

li,j contending that th.a Co..i..mon·.-1e~l th wi tb.hald exculpRtory e'Tidanca. I . 

ii ( - _, \..1. \,..; '" I +- t . d r loo ) • t' 2 t '" ~· b 7 ii ~an ::.:'~ 1,1,1.,_ :i a'* acas nsre-.o • Un n\: 1a 0,.1, .l.~ove~ er
1 

19 9~ 
n 
i; 

I! the Sup!"ej}e Court of V.irginia af firt'H3d the jud.g!!Jent of the Circuit 
i! 

i! Court of Arlington County w1 th res9ect to ths ZJ!oresaid error. l! . 

!! (Sea E..'<hi.· bit II, ~ttnchod hereto). ,, 
ii 

I! 
11 II• S'I!;l'rEMENT 01'' FACTS 
d 

II 2. The peti ti one~> Marcus Alba.rt Pr.;rn ~; ~ thirty-year (30) 

'I old blac~ oala at the tillle in quoation, was accused. o! having 

II abducted! for th'9 purpose of !J;osti·tuti.on. forcibly r~pe.d, and 

II forcibl:r. !:lodomized one Cindy Floyd, a whit:a. thirteen-year { 13) 

,JI old female• on or about the 19th day of January, 1977. The 

I transcriI;>i:. or .Petitionsr•a crio.i.nal trial indicatss that on or 

<3bout. th~ 17th day of J'3m1ary, 1977, Cind;-,- Floyd and a cot:tpanicn,. 
~ . 
1i Angel Fincha.m, .rilso sverec! to ba a thirteen-year ( 13) old white Ii I 

II f'e:r:ialG- 7 ~.3n away from th~ir Virginia residence to the District 
·I I 

/j of Colum11.u. Both f'enlFlea located thet1selves in the 14th Street 

1
1
! N.W., ar~~ of the District of ColU!..'lbia, helm~ Thomas Circle. 
I . . 

lj Af tor being introduced to tti.aoy ::llan ~:nd havi.ng se::<.."U3l ·in tarcoursa 
!1 
!I with sow.a of thosa mr!}n, Cir~dy Floyd clr:insd thnt the p-0ti tioner 
!1 
ii <:l~d a::iother nola ;;:ippro<'1ched her ~it nn Eddie Leon.:~rd 1 a fc.ist-food 
I! 
l! sho:p ;::ind asked if she w.::intad to £0 to Lt-la iiegn.s. After t.Alking 
ij 

:: with t~e ':len, Cindy Floyd testified th.Jt sbe left the Eddie Leo-
;1 

ii 11 ii nard 1 s fa,st-:·ood sb.o:D ~i th both .men in c:i greyish-blue 'l'orino. . . 
!1 



went on to teatify th8t the the 
I: 

il .Sou tl1 ond :;t 
! 

The~o WDS taDtisony that on tbe 

1977, Cindy .Floyd returntJd to 

D .. C., nnd rnode co~t~ct with ono '.rony Dozier, 

rid9 b~ck to Vireinia 

.?'loyd cl.,im.ed th-3 t sha slept with .Dozier [\nd 

1

1

;li lntor Dozier su p~)<:Jsedl v had id en ti fie.::? ti on crede~1 tials made fo:r :. I .. - " 
ij Cindy F;Loyd in th.3 na:na of ;l1erri ~:d.lson, which Floyd c0rriod o!l 
'I Ii her pe_rson. Shortl7 therea:ftar,. Cindy Floyd '#as apprehended b:r 

Ii two DJstrict or Columbia -colic~ officer.a and taken into custodir ... J . • J 7 

I 
ii 

whergu'pon, she was in-:errogat.ad by B8id of.fie11rs. 
I 

3. 
I 

On the 10th d.,y of H~y,. 1977, the peti iloo.ar wa.s .3rr~sta 

for nllegadly running a red light some"Uhera in the District of 
. 

I 
I 
I Co1uml.ha. 
i I 

Thereafter, police o!fica:rs .tro:n Arlington,. Vi..rg1ni~, 

! c.;me to the District of Colu:abia 9nd served WArrants on the 
i. 
II 

'I 

pati.tioner c;hargi ng that he abductedt ra!Xid and sodomized Cindy 
I . 

Floyd.-. ?&ti tione.r1 s trial was held on. th.~ 2nd~ 3rd,. 4th and 7th 

d.aya o! !fovambar• 19771 in th$ Circuit Court of Arlington County 

.

1

. whichlresulted in the convictions herein coo~lained o!~ 
i -

II I 
11 

I 11 

ii 
11 

I 
I 
I 

I 
I 

I 
,J 
ii 
:1 

11 I, 
ii 
i! 

III. AV.ERM.Ell'!' 

, 4. .Peiltio:cer s1lagea that the Circuit Court. or Arlin3ton 

Count~' foiled to entertain a praliaii.Dary hearing in the Juvenil~ 
I 

Domestic Ralations District Court .rognrdiug the indict:lenta 

her-ei~ complained o! .:ind, tha::etore, the Circuit Court of Ar~ng-· 

ton County did not retain jurisdiction to t:ry the petitioner !or 

the offenses which resulted in the instant convictions. It is 
I 

undispu.tad that the alleged victi:n W.3S a juvenile in the case at 

bar. I }"\lrthermore1 it is undisputed that petitioner waa 
12 



" . i !: directly indictnd ~y the Gr'1nd Jury of ArlinJSton County on the 
i1 
Ji ch;;.rge~ of abduction, rape and sodo!lly, indict:i~nt nu.mbera C-12010, 
lj I 

i: 
ii 
ij 

II 
'I II 
1. ,I 

11 

:1 

11 

ii 
i! 
ji 
ii 
ij 
!1 
l! 
;1 

Ii 
ii 
:1 

H 
'I l! 
" 

c-12011J and c-12012, respectively. Petitioner c0~tends that 

the Ju~enile .-ind Donas tic Rel~tions Di.stri.c·t Court has exclusive 

o:-igin~l jurisdictio:i to con.duct pralimin<•rY ha<Jrings in c.a.sas 
I 

of odult dcfondsnta charged with felonies com.mitt:::d ag.ninst ju-

vcnil~lvictins. Thus, as a jur1sdictionfll :proposition., tha in-

s t.'.:ln t ct1sea involving the pe ti ti oner should have h"')d their coi"l-

1 ;nencemen t in Juvenile and Do!!;lestic .F!Y?lB tion.s frlstrict Court. The 

f,1llure to n.fford auch ~ he;)ring deprl..ved the ·petitioner of due 
I 

procesa end equ~l protection of the law, .ns gurirr.m teed by v'irtua 

of thel Fourteen th Ar:aendm.an t to the Cons ti tu ti on of tha Uni tad 

Stntes;> 

,1 
i 

and Articla I, Section 11 of the Constitution of Virginia~ 

Petitioner has not her9tofore applied for a writ of 

\I ha boas! cornus in th.is Court • 
. I I 
" ji 
ii 

WilEll.E.l~RE,. petitioner prays this Court to issue a writ of 

!i habeas I cor::>us z.i subjiciendum commanding the respondent to pro­
;\ 

ll 
Ii 

I 
!: 
II 
Ii .I 

11 

I 
I 

I 

I 
.1 

r 

I 
11 

due& ·the body of petitioner before this Court, at a ti~a anc 
I 

place to be specified by this Court, so that th.is Court r:J.Et'J 

further inqui~e into tha l8wfulness of respondant•a custody of 
I 

petitioner; to discharge _petitioner froi:n respondent•·s custody; 

and to1 grant petitioner such other and further relie! to which 
' 

netitioner may be en titled in this proceeding .. 
- I 

I • 

Respectfully aubnrl.tted, 

Harcus .ilbert Ptr;rnaj oro .§..! 
.No. 116052 . 
Po~hat~n Correctional ~~ri~ar 
State F<H.!:1 1 Virginia 23160 

13 



!I ,, ! (\ 
:1 ~ - \ ~. ~ 'f:X. f\.. 
\I Dated:_o ____ v_u __ _ 

ii ,; •.. 
'I Ii 
!! 
I' ,I 

jl 

I, lr-farcus 1Ubert Payne, petitioner; being duly sworn under 

11 
,! 
Ii 
ii 
\j 
i! 
!i 
I I I. 
II 
11 

11 
I! 
" !I 
ti 
ii 
r; 
ii 
I 

:1 
,! 

oeth, h~ve re,:id :_;nd subscribed to the abov-e set forth pe·tition, 

' t' i • ~ t . t• . - t d "'" ana ne:1n1orma ion herein is rue an correc~. 

Supscribed and sworn to before me, a Notary i'ublic, on 

Hy c om:~isrdon 

14 
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., I 

ii 
VIRGINIA: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

MARCUS ALBERT PAYNE 

Petitioner, 

v. At Law No. 21740 

, 1 GENE JOHNSON, Superintendent 
:! of the Powhatan Correctional Center, 
!! 
:i 
q 
i: 
il 
!i 
Ii 
i! 
ii 

:I ., 
I, 

Respondent. 

MOTION TO DISMISS 

Now comes the respondent, by counsel, and moves the 

ii i 
1. Coart to deny and dismiss the petition for a writ of habeas ,, 
I' co+pus. In support of said motion, respondent says as 

follows: 

1. Petitioner is being detained pursuant to final 

ii judgments of the Circuit Court of Arlington County of July 

ii 
11 

!1 
11 

6, 1978, wherein he was convicted of rape, sodomy, and 
I 

abduction of a female under sixteen years of age for purposes 

I' ·I of prostitution. 
1: 
!I 

He was sentenced to a total of thirty-nine 

:1 years in the penitentiary. 
ti ,I 

ii 

Ii 
ii 

2 • I Petitioner is attacking the aforesaid judgments and 

;r he alleges that his convictions and sentences are null and i: 
ii 
! void because prosecution did not originate in the Juvenile 

:i I 

'' and Domestic Relations Court of Arlington County, which he 

says is required for jurisdiction of the Circuit Court. He 
I 

cites the recent Virginia Supreme Court decision in Jones v. 
i 

Commonwealth, Va. , 261 S.E.2d 538 (January 11, 

19SO), a copy of which is attached hereto as Exhibit I. 

3. Petitioner appealed the aforesaid judgments to the 

15 



i 
I Supreme Court of Virginia by way of direct appeal 1 and the 

judgments below were affirmed by published opinion rendered 
i 

on November 21, 1979. (See Exhibit II, copy of opinion). 

" The instant issue was not raised on direct appeal or at any 

other time, but it is being raised for the first time in the 
i 

instant habeas corpus petition. 

4 l The respondent recognizes that when prosecution is 
l'i i! initiated by execution of an arrest warrant, exclusive 
!1 

!I origin4l jurisdiction is vested in the Juvenile and Domestic 

;i 
!! Relations Court. Jones v. Commonwealth, Va. , 261 
ii 

:i 
; S . E . 2d i 5 3 8 ( 19 8 0 ) . The petitioner's case, however, did not 

;1 ! 

ii originate in this fashion. Instead, he was directly indicted 
" ii 
" i: 
:i 
i1 

~ i 
by the grand jury and there was no preliminary hearing 

requir~d. A preliminary hearing in a criminal case is 
:i 
j! 
1: mandated only when the petitioner has been arrested on the 
I: I 

!i charge 1 and that charge has not been dismissed prior to 
II ,, 
!j indictment by the_ grand jury. Moore v. Commonwealth, 218 
11 
!I I 

!! Va. 388, 237 S.E.2d 187 (1977); Webb v. Commonwealth, 204 ., 
11 
Ji Va. 24, 129 S.E.2d 22 (1963). See Waye v. Commonwealth, 219 
Ii 
i\ Va. 686, 688-689, 251 S.E. 2d 202 (1979); Land v. Commonwealth, 

j! 211 Va. 223, 176 S.E.2d 586 (1970}. Although a hearing in 

11 
1i the ju~enile court would be required before certification of 
11 
Ii 

i! a case to the grand jury after arrest of the offender (~ 
" j: 
q l; Peyton! v. French, 207 Va. 73, 80, 147 S.E.2d 739, 743 (1966)}, 
:: 
i! the respondent submits that a direct indictment by a grand 
Ii 
!! 
:: jury invokes the jurisdiction of the circuit court and no 
:1 I 

ii preli~inary proceedings are required. See § 19.2-239 of the 
:! 
! 
:i Code of Virginia (1950), as amended. A close reading of 
:: I 

• I 

, Jones 'v. Commonwealth, supra, reveals that the Supreme Court 

16 



stated that Virginia statutory law vests in juvenile and 

domestic relations district courts exclusive original jurisdiction 

"to cond!uct preliminary hearings in cases of adult defendants 

charged with felonious offenses, except murder and manslaughter, 

committed against juvenile victims." (Emphasis added). 

·Additionally, in addressing the factual situation in Jones, 

the Supreme Court stated that the Juvenile and Domestic 

Relations District Court had exclusive original jurisdiction 

"to conduct a preliminary hearing in the type of case involved 

here." The Jones decision did not address the situation of 

a direct indictment which simply requires no preliminary 

hearing at all. 

5. Respondent denies each and every allegation not 
'\ 
\ 1 expressly admitted herein. 
II 

11 
ii 
ii 
!I 
Ii 
!i 
11 
ii 
~ l 
II 
!! 
:! 

ti 
ii 

11 
/I 

WHEREFORE, respondent prays that the petition be denied 

and dismissed. 

GENE JOHNSON, Superintendent, 
Powhatan Correctional Center 

By:~~ 
'I Ii Jerry P. Slonaker 
i! Assistant Attorney General 
!i 900 Fidelity Building 

~ Counsel 

1, • 
!! 830 East Main Street 
!I Richmond, Virginia 23219 
Ii 

I! 
11 

\! 
,/ 
I• 
ii 

!! 
'I I. 
" ii 
1, 

CERTIFICATE OF SERVICE 

I hereby certify that on this 24th day of June, 1980, a 

copy of the foregoing Motion to Dismiss was mailed to Marcus 

Albert Payne, #116052, Powhatan Correctional Center, State 

Farm, Virginia 23160. 

1 
I 
I 
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VIRGINIA: 

IN THE CIRCUIT COURT OF ARLINGTON COUNTY 

MARCUS ALBERT PAYNE 

Petitioner, 

v., At Law No. 21740 

GENE JOHNSON, Superintendent 
of the Powhatan Correctional Center, 

jj 
ii 
ii 
:! ,, 

Respondent. 

:1 ORDER 
ii 
I! Upon mature consideration of the petition o.f Marcus 
1: 
H 
lJ Albert Payne for a writ of habeas corpus and the Motion of 
!i 
ii the res'Pondent and the authorities cited therein, and after 
Ii !I consideration of the record of the criminal trial in this 

i,j' 
,
1 

Court of Commonweal th of Virginia v. Marcus Albert Payne (C-

i! Ii 12010}, which is hereby made a part of the record in this 

ii 
'I matter, the Court doth find for the reasons stated by the !, 
ii 
!! respondent in his Motion to Dismiss that the petitioner is 
p 
ii 
l! not entitled to the relief sought. 
ll 
!I 
ii For the foregoing reasons, the Court is of the opinion 
:! 
;, 

i! that the petition for a writ of habeas corpus should be 
)! 

,. denied and dismissed; it is, therefore 

ADJUDGED, ORDERED and DECREED that the petition for a 

· writ of habeas corpus be, and is hereby, denied and dismissed, 

to which action of this Court petitioner's exceptions are 

noted. 

18 



~J 
~-./ 

T~e Clerk is directed to forward a certified copy of 

: / I / 
this Order to the· petitioner, the respondent, and Jerry P. 

Slonaker, Assistant Attorney General. 

I ask :j:or this: 

G.-11! ;·) ~I 
Enter this~day of~~ ,1980. 

----~~~/.,,,, ~·===,~·~Y;..,.&s....g;,""~~........._~--.:!t;:::·/~-.!..~)...-;;../...!.(""",<...c-=-~·=·-·:::::J::::_'_-C..~-~:::o-,:::~:>;..,:· 
'-Judge 
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I< ,, 
ij 
'I I. NOTICE OF APPEAL AND 

ii 11 I ASSIGNMENTS OF ERROR DAVID .;. G.":'-'-· r.:'";k 

II 
1 Cirsµ~ ••• : .• -.:, ... ~(\_./' "fa. 

1. To th~ Clerk of the Circuit Court of Arlington C~u~ {/f~j·>. ~ .. J,:J Clark 

11 I {; 
p Marcus Albert Payne, pro ~' the Petitioner/ Appellant ii ' 
1
' in th~ above-styled case in the Circuit Court of Arlington 

II I 
I! County,, Virginia, hereby gives notice of appeal from the order 
I! 
II, en ter~d in this case on July 9, 1980,". and sets forth the follow-

. I · t f : ing assignmen s o error: 
I I 

i j 1. The Court erred in failing to make service upon 

iJ the Pe
1

1 titioner/Appellant of a copy of its Order to Show Cause, 
I· d 

jj instrfcting the Petitioner/ Appellant when to respond to the 

!i Respohdent/ Appellee's motion to dismiss. 
·1 1, I, 

ii I !i 2. 
ji 
.I 

The Court erred in failing to consider Petitioner/ 

'.! Appel~ant's claim, thereby, denying the petition for a writ of 

1l habeais corpus. 
" :1 
\I 
1i 
ii 
" ,, 
:1 

!i 
II 
il 
" :1 
!' 

ii 
i! I 
ii STATE OF VIRGINIA ) 
:,,· i 
'I COUN'L'Y OF POWHATAN) 

Respectfully submitted, 

~,~,t~\-1·.i~ 

Marcus Albert Payne, uro se 
No. 116052 ~ -
Powhatan Correctional Center 
State Farm, Virginia 23160 

I; I · 
Ii I· .ASubscri~ed and sworn to before me, a Notary. Public, 
i! th,is cf fl.._ day o I August, 198~. /JI 

7 
~;· • __ 

l! I _...Y~~~'d.GA ~ ~.-<-/· . ~ . ,, 
11 I Notary Public/,,.- '· 
li MYi

1 
commission expires: .~-?- 7-r-F/ 

I! 

I 

I 
I 
I 

I 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 8th day of August, 1980, 
. 

a COP:{ of the foregoing lfotice of Appeal and Assignments of 
I 

Error 'was mailed to the following: 
I 

Jerry P. Slonaker, Esquire 
Assistant Attorney General 
900 Fidelity Building 
830 East Main Street 
Richmond, Virginia 23219 

The Honorable Allen L. Lucy, Clerk 
Supreme Court of Virginia 
Supreme Court Building 
1101 East Broad Street 
Richmond, Virginia 23219 

Marcus Albert Payne, nro)~ 
Petitioner/Appellant 

2t 



I SUPPLEMENTAL ASSIGNMENTS OF EHR.OR 
I 
: 1. The failure to provide the Petitioner, charged with a felony, 
i 

with a preliminary hearing in the Juvenile and Dc:rrestic Relations District 
I 

Courtl in a case involving a juvenile victim operates as a denial of 
! 

the Petitioner's due process rights as guaranteed by the Fourteenth 
I 

Arrenclrrent of the United States Constitution and Article I §8 of the 

Virgf1ia Constitution. 

: 2. Whether this Court may review the jurisdiction of the Circuit 
I 

. Court for the first tim= on appeal. 
I 
I 
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