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COMMONWEALTH OF VIRGINIA
VS L Bl ¢-12,010

MARCUS ALBERT PAYNE

THE 8th day of May, 1978 came the Commonwealth of Virginia,
by its Attorney, the Probation Officer for the Circuit Court of
Arlington County, Virginia, the Defendant in custody of the
Sheriff and his Retained Attorney, Thomas M. McKittrick.

WHEREUPON the Court being of the opinion that the verdict of
the jury is rlght and proper, doth hereby find the Defendant
Guilty of "Rape' as charged in the indictment herein.

THEREUPON the Attorney for the Defendant was asked if he had
received and read a copy of the report and further if he had
explained the report to the Defendant, to all of which the
Attorney for the Defendant replied in the affirmative.

WHEREUPON the Attorney for the Defendant was asked if he
desired to have the Probation Officer or any other witnesses sworn
to testify regarding the matter before the Court, to which the
Attorney for the Defendant replied in the negative.

THEREUPON the Court ordered that the report of the Probation
Officer be filed as a part of the record in this case after cer-
tain discrepancies were noted therein, as are more specifically
set forth in the stenographic record of this case.

AND IT BEING DEMANDED of the accused if he desired to make a
statement or to advance any reason why judgment should not be
pronounced against him according to law, both he and his counsel
made statements to the Court.

IT IS ACCORDINGLY the Judgment of this Court, pursuant to the
verdict of the jury, that the said Marcus Albert Payne be and he
hereby is sentenced to confinement in the Penitentiary of this
Commonwealth for the term of ten (10) years, the period by the
jury ascertained as aforesaid, and that the Commonwealth of
Virginia do recover against the said Marcus Albert Payne its
costs by it about its prosecution in this behalf expended.

WHEREUPON the Court advised the Defendant of his right to
appeal to the Supreme Court of Virginia, and further advised the
Defendant that counsel would be ap001nted to represent him if he
were without sufficient funds to retain counsel.

THEREUPON the Defendant represented to the Court that he was
without funds with which to retain counsel to prosecute this
appeal, and requesting the services of same, the Court Appointed
Thomas M. McKittrick, Esquire, a discreet and competent Attorney
to represent him for the appeal of this case.

Fal2araed in Oemman Lew Order




WHEREUPON the Defendant informed the Court of his intention to
petition the Supreme Court of Virginia for a Writ of Error and
Supersedeas and therefore moved the Court tc suspend the
execution of the aforesaid sentence for a period of sixty (60)
days to enable the Defendant to prepare and file said petition,
which said motion the Court granted and accordingly ordered that
the execution of the above pronounced sentence be and the same
hereby is suspended for a period of sixty (60) davs.

IT IS ADJUDGED and ORDERED pursuant to Title 19.2-165 of the
1950 Code of Virginia, as amended, that the Court Reporter, Deo
V. Wilson, prepare three (3) copies of a transcript of the record
of the trial of this case, the costs of which are to be paid by
the Commonwealth of Virginia, out of the appropriation of criminal
charges and that a copy of this order be forwarded to the afore-
said Court Reporter, and without objection, upon the timely
filing of same, the transcript shall be a part of the record
pursuant to Rule 5:9 of the Rules of the Supreme Court of
Virginia.

THEREUPON the Defendant moved the Court to determine the
amount of bail bond required in this case pending appeal, which
said motion the Court denied.

IT IS FURTHER ORDERED by the Court that as soon as possible
after the entry of this order, the Defendant be removed and safely
conveyed according to law from the Jail of this Court to the
Penitentiary of this Commonwealth; therein to be kept, confined
and treated in the manner provided by law.

THE COURT ORDERS that the Defendant be allowed credit for the
time spent in jail awaiting trial, namely June 1l5th, 1977
through September 23rd, 1977 and from November 7th, 1977.

THE COURT CERTIFIES that at all times during the trial of
this case the accused was personally present.

THE Birth date of the Defendant is reported to be January 9th,
1946.

WHEREUPON the Defendant moved the Court to suspend or run
this sentence concurrently with sentence previously imposed in the
Circuit Court of Arlington County, Virginia, on May 8th, 1978 in
a case styled Commonwealth of Virginia vs. Marcus Albert Payme,
C-12,012, which said motion the Court denied.

AND the Defendant is hereby remanded to jail.

Entered this ;; f?' day of July, 1978.
. _ , .
Mero [/ ) 2

Judge



VIRGINTIA:

IN THE CIRCUIT COURT OF ARLINGTON COUNTY

The Grand Jury charges that:

On or about the 19th day of January, 1977, in the County of Arlingtonm,

MARCUS ALBERT PAYNE, also known as

Section 18,.2-61, Code of Va,, 1950,

May 3, 1977

Marcel Lazare, did rape one Cindy Floyd.

as amended,

Witnesses sworn and sent to the Grand
Jury by the Court to give evidence:

Detective J. Mitchell, Arlington County Police Dept.
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COMMONWEALTH OF VIRGINIA

VS 2o Cc-12,011

NS N

MARCUS ALBERT PAYNE

THE 8th day of May, 1978 came the Commonwealth of Virginia,
by 1its Attorney, the Probation Officer for the Circuit Court of
Arlington County, Virginia, the Defendant in custody of the
Sheriff and his Retained Attorney, Thomas M. McKittrick.

WHEREUPON the Court being of the opinion that the verdict of
the jury is right and prover, doth hereby find the Defendant
Guilty of "Sodomy" as charged in the indictment herein.

THEQEUPON the Attorney for the Defendant was asked if he had
received and read a copy of the report and further if he had
explained the report to the Defendant, to all of which the
Attorney for the Defendant replied in the affirmative.

WHEREUPON the Attorney for the Defendant was asked if he
desired to have the Probation Officer or any other witnesses sworn
to testlfy regarding the matter before the Court, to which the
Attorney for the Defendant replied in the negative.

~ .

THEREUPON the Court ordered that the report of the Probation
Officer be filed as a part of the record in this case after cer-
tain discrepancies were noted therein, as are more specifically
set forth in the stenographic record of this case.

AND IT BEING DEMANDED of the accused if he desired to make a
statement or to advance any reason why judgment should not be -
pronounced against him according to law, both he and his counsel.
made statements to the Court. o

IT IS ACCORDINGLY the Judgment of this Court, pursuant to the
verdict of the jury, that the said Marcus Albert Payne be and he
hereby is sentenced to confinement in the Penitentiary of this
Commonwealth for the term of four (4) years, the period by the’
Jury astertalned as aforesaid, and that the Commonwealth of
Virginia do recover against the said Marcus Albert Payne its costs

by it about its prosecution in this behalf expended.

WHEREUPON the Court advised the Defendant of his right to
appeal to the Supreme Court of Virginia, and further advised the
Defendant that counsel would be appointed to represent him if he
were without sufficient funds to retain counsel.

THFREUPON the Defendant represented to the Court that he was
without! funds with which to retain counsel to prosecute this
appeal, and requesting the services of same, the Court Appointed
Thomas M. McKittrick, Esquire, a discreet and competent Attorney
to represent him for the appeal of this case.

Eaecorded in Ceormsen Law Order

2
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WHEREUPON the Defendant informed the Court of his intention to
petition the Supreme Court of Virginia for a Writ of Error and
Supersedeas and therefore moved the Court to suspend the N
execution of the aforesaid sentence for a period of sixty (60)
days to enable the Defendant to prepare and file said petition,
which said motion the Court granted and accordingly ordered that
the exécution of the above pronounced sentence be and the same
hereby;is suspended for a period of sixty (60) days.

IT IS ADJUDGED and ORDERED pursuant to Title 19.2-165 of the
1950 Code of Virginia, as amended, that the Court Reporter, Deo
V. Wilson, prepare three (3) copies of a transcript of the record
of the trial of this case, the costs of which are to be paid by
the Commonwealth of Virginia, out of the appropriation of criminal
charges and that a copy of this order be forwarded to the afore-
said Court Reporter, and without objection, upon the timely
filing of same, the transcript shall be a part of the record
pursuant to Rule 5:9 of the Rules of the Supreme Court of
Vlrglnla

THEREUPON the Defendant moved the Court to determine the
amount of bail bond required in this case pending appeal, which
said motion the Court denied.

IT IS FURTHER ORDERED by the Court that as soon as possible
after the entry of this order, the Defendant be removed and safely
conveyed according to law from the Jail of this Court to the
Penitentiary of this Commonwealth; therein to be kept, confined
and treated in the manner provided by law.

THE COURT ORDERS that the Defendant be allowed credit for the
time spent in jail awaiting trial,-namely June 15th, 1977
through September 23rd, ‘1977 and from November 7th, 1977.

THE COURT CERTIFIES that at all times during the trial of
this case the accused was personally present.

i
THE Birth date of the Defendant is reported to be January 9th,
1946. ’

WHEREUPON the Defendant moved the Court to suspend or run
this sentence concurrently with sentence previously imposed in the
Circuit Court of Arlington County, Virginia, on May 8th, 1978 in
a case styled Commonwealth of Virginia vs. Marcus Albert Payne,
Cc-12, 012 which said motion the Court denied. '

AND the Defendant is hereby remanded to jail.

Entered this é:ff; day of July, 1978.

oo L3 ALZI2.

Judge

(N




VIRGINTIA:
IN THE CIRCUIT COURT OF ARLINGTON COUNTY

May 3, 1977

The Grand Jury charges that:

On or about the 19th day of January, 1977, in the County of Arlingtonm,
MARCUS ALBERT PAYNE, also known as Marcel Lazare, did by force carnally know

Cindy Floyd, a female, by the mouth.

Section 18.2-361, Code of Va., 1950, as amended.

Witnesses sworn and sent to the Grand
Jury by the Court to give evidence:

Detective J. Mitchell, Arlington County Police Dept.

[
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COMMONWEALTH OF VIRGINIA
VS 530 C-12,012
MARCUS ALBERT PAYNE

THE 8th day of May, 1978 came the Commonwealth of Virginia,
by its Attorney, the Probation Officer for the Circuit Court of
Arlington County, Virginia, the Defendant in custody of the
Sheriff and his Retained Attorney, Thomas M. McKittrick.

WHEREUPON the Court being of the opinion that the verdict of
the jury is right and proper, doth hereby find the Defendant
Guilty of "Abduction of a female under the age of sixteen for the
purposes of Prostitution' as charged in the indictment herein.

.

THEREUPON the Attorney for the Defendant was asked if he had
received and read a copy of the report and further if he had
explained the report to the Defendant, to all of which the
Attorney for the Defendant replied in the affirmative.

WHEREUPON the Attorney for the Defendant was asked if he
desired to have the Probation Officer or any other witnesses sworn
to testify regarding the matter before the Court, to which the
Attorney for the Defendant replied in the negative.

”» .

THEREUPON the Court ordered that the report of the Probation
Officer be filed as a part of the record in this case after cer-
tain discrepancies were noted therein, as are more specifically
set forth in the stenographic record of this case.

AND IT BEING DEMANDED of the accused if he desired to make a
statement or to advance any reason why judgment should not be
pronounced against him according to law, both he and his counsel
made statements to the Court.

IT IS ACCORDINGLY the Judgment of this Court, pursuant’ to the
verdict of the jury, that the said Marcus Albert Payne be and he
hereby is sentenced to confinement in the Penitentiary of this
Commonwealth for the term of twenty-five (25) years, the period
by the jury ascertained as aforesaid, and that the Commonwealth of
Virginia do recover against the said Marcus Albert Payne its costs
by it about its prosecution in this behalf expended.

WHEREUPON the Court advised the Defendant of his right to
-appeal to the Supreme Court of Virginia, and further advised the
Defendant that counsel would be appointed to represent him if he
were without sufficient funds to retain counsel.

THEREUPON the Defendant represented to the Court that he was
without funds with which to retain counsel to prosecute this
appeal, and requesting the services of same, the Court Appointed
Thomas M. McKittrick, Esquire, a discreet and competent Attorney
to represent him for the appeal of this case.

]

D
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WHEREUPON the Defendant informed the Court of his intention to
petit?on the Supreme Court of Virginia for a Writ of Error and
Supersedeas and therefore moved the Court to suspend the Y
execution of the aforesaid sentence for a period of sixty (60)
days to enable the Defendant to prepare and file said petition,
which| said motion the Court granted and accordingly ordered that
the execution of the above pronounced sentence be and the same
hereby is suspended for a period of sixty (60) days.

IT IS ADJUDGED and ORDERED pursuant to Title 19.2-165 of the
1950 Code of Virginia, as amended, that the Court Reporter, Deo
V. Wilson, prepare three (3) copies of a transcript of the record
of thé trial of this case, the costs of which are to be paid by
the Commonwealth of Virginia, out of the appropriation of criminal
charges and that a copy of this order be forwarded to the afore-
said Court Reporter, and, without objection, upon the timely
filing of same, the transcript shall be a part of the record
pursudant to Rule 5:9 of the Rules of the Supreme Court of
Virgi?ia.

|
THEREUPON the Defendant moved the Court to determine the
amount of bail bond required in this case pending appeal, which
said motion the Court denied.

IT IS FURTHER ORDERED by the Court that as soon as possible
after 'the entry of this order, the Defendant be removed and safely
conveyed according to law from the Jail of this Court to the
Penitentiary of this Commonwealth; therein to be kept, confined
and treated in the manner provided by law.

THE COURT ORDERS that the Defendant be allowed credit for the
time spent in jail awaiting trial;” namely June 15th, 1977
through September 23rd,’ 1977 and from November 7th, 1977.

THE COURT CERTIFIES that at all times during the trial of
this case the accused was personally present.

THE Birth date of the Defendant is reported to be January 9th,
1946.

AND the Defendant is hereby remanded to jail.

Entered this ZQ‘VQL day of July, 1978.
—

Ll DA >

Judge

(D




VIRGINTIA:
IN THE CIRCUIT COURT OF ARLINGTON COUNTY

May 3, 1977

The Grand Jury charges that:

* On or about the 19th day of January, 1977, in the County of Arlingtonm,
MARCUS ALBERT PAYNE, also known as Marcel Lazare, did, without legal .

justification or excuse, detain the ‘person of another, to-wit: Cindy Floyd,
. /

a female under sixteen years of age, for the purpose of prostitution.

Section 18.2-48, Code of Va., 1950, as amended.

Witnesses sworn and sent to the Grand

Jury by the Court to give evidence:

Detective J. Mitchell, Arlington County Police Dept.

tesTE: Ak
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1 Patitioner, :
:

versug : CIXRCTLT CUURY

| : HOs T 1700

| . * M

QiElTE JOINS0H, Suvperiagtendent of |
Powhatan Cor recn.onal Center, :
+
i .
aeagondants :
»

i PETITION FOR WRIT OF HABEAS CORIUS

Comes the petitionsry ez eus.ﬁlherg Payna, pro ge, snd

moves‘,“is Honorable Court pursuant to Title 28 U.S.C. 3 2254,
and Section 8,01-654 of the Cods of Virginéa to isszne a wrib

0f habeag torpus nd subiiciendume In aupport of hiaz petilion,

your retitioner shows and sileges:

1. CHI{IJAL PROCEIDINGS

1. Petisioner 13 presently confimed at Povhatan Correcw

tionzal Canter, Siate Tarm, Virginia, serving consecutive seone

nees of twenty~five (25) yesrs for zbduciion ia viclation of

Sectlon 18.2-48 of tho Cede of Virginia:i ten (10) vears for rape

in viclatlion of section 18 2-61 0f the Code of Yirzinia; and
four (4) years for sodomy in violation o7 Seciion 183.2-351 of
tho 50&3 of Virginia, (Indictment Hozs, $-12010, C-12011 and
C=12312, respeciivelyl. FPetitioner nleadea not guiliy to each

of the aforessid charges and was tried by o jury, wherein, ine

itioner suilty as




chargea in ke aXoresmentlcned indicimenis =nd the Circuit Court

of Arlington Couaty entered Judgments azainst the peiitioner ac-
34 3 D)oy el 4 't - A1 b3 4 Y <

cordingly. Petitioner agpesled his convictica fo the Surprenme

Court Ff Virginia the 31s% day of Octoher, ?"7?, and the anpesl

was considered in iés entirity end shortly thereafter it was

granted on the 13th day of Anril, 1979, with respect io one errcr

contendipg that tha Commonwealih withneld exculpatory evidsnce,
(Sas Exhibit I, attacasd hereto), Un the 21st of November, 1579,
the Suprems Court of Virgiania affirmed the jad zaent of the Circuit
Court of irlington County with resnsct to ths nforesaid error.

(See Exhibit 1I, a2ttached hereto),

1T, STATEMENT GF FACTS

2+ The patitioner, Marcus Albert Payns, a thirty-year (30)
old blat? male a2t the time in question,AWas accused of having
abducted?for ths purposa of pfostitution, foreibly raped, and
foreibly sodomized one Cindy Floyd, a whife thirtesneysar (13)
old femaley on or abouis the 19th dsy o£f January, 1975- The
transcrint of petitioner'sz criminasl trisl indicates that on or
abouﬁ tas 17tk day of Jenuary, 1977, Cindy Floyd and a conpanicn,
sngel Fincham, also avered to be a thirteen-year (13) o1d white
femala, #an away from thelr Virginia residenc¢e to %the District
of Columﬁia. Both females located themselves in the 14th Streét

8a of the District of Colunbia, below Thomas Circle.
After being introduced to many wmen and having sexusl -iniercourss
with somé of thosa wan, Cindy Floyd clsimed thnt the petitioner

eonardtas fast-focd

t“d

and another male apyproached her at an Fddie

.y

shop mad asked if she wanted 0 go to Las Veras. aAfter talkin
k3 o
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with the mea, Cindy Floyd testificd that &
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nard's fast-food shop with both men in a
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f20th day of January, 1977, Cindy Floyd returaad fo 14th Street

tin Arna Valley. loyd cleimed thait she zlept with Dozder and

AL I S o R o . Ao e By A Y .. o T .
Cindy Floyd wenit on to testify thel the men took her to the

s, Pad I . © . N
Soutn u?ts Motal, and at thpt e slated tiat she was raged

domized by ths twp msn. There wos tsstimony tkat on the

ston, D.C., ond made contact with one Tony Dozier,

. | . . .
who purpbortedly gave her a ridas back to Virginia to an spartment

1ster Dozier sunnossadly had identification credentials made for

Cindy Floyd in ths name of Terrl Wwilson, which rloyd carried on
her person. oShortly thersaftar, Cindy Floyd was apprehended by

twa DJs»rict of Colu :mbia volice officers and taken into custody,
whersupon, sae was interrogatad by sald oificers.

ﬁ. On the 10th day of May, 1577, the petitioner was srrested
for allegedly running a red light somewhere in {he Diatrict of
Colum%ia. Thareaftar, police officers from Arii ingten, Virg%nia,
come to tha District of Columbia and served warrants on the
retitioner charging that he abducted, raped aﬁd sddomized Cindy
Floydl Potitionerts trisl was held on, the 2nd, 3rd, 4th and 7%h
days of Novembar, 1977, in the Circuit Court of Arling*on County

wnich reaultsd in the convictions herein comvlained of.

} | TIT. AVERMENT ’

b Petitionar allagsa that the Circui’ Court of Arlington
Count&’failed to entertain a preliminary hearing in the Juvenile
Domes@ic Relations District Court regarding the indictnents
her&iﬁ complained of and, therefore, the Circul: Court of Arling-
ton County did not retain jurisdiction to try the pstitioner Zfor
the okfanses which resulted in the instant coavicticns. It is

Lnais suted that the slleged victinm was a Jjuvenile in the case at

bar. | Furthermzore, it is undisputed that the petitioner waa 12




| ,
directly indictad by the Grand Jury of Arlington County on the.

Y

charges of asbduction, rape and sodomy, indictaent numbers C-12010,
|

C~-12011, =nd C-12012, respectively. Petitioner contends that
the Ju&epile and Domestic Relations Disirict Court has éxclusiva
originﬁl Jurisdiction to cénduct prelialpsry hasriags in cases

of adult defondants charged with felonles commiticd ageainst ju-
venils|victins. Thus, as s jurisdicticnal prorosition, ths in-
stant cassa lnvolving the petitioner should havé had their cou-
mencemgnt in Juvenile sand Domestic Belztions Dlstrict Court, The
failurf to aiford such 2 nesring deprived the petiiloner of due
procesé znd equal protecticn ol the law, as suaranteed by virtue
of the!Fourteenth imendment to the Constitution of the lnited
States, and Articls I, Sseciiom 11 of the Constitution of Virginlad

5. Petitioner has not herstofcre aopriad for a writ of

habeas cormis in tais Court.

|
%H1EREFORE, petitioner prays this Court to iszue a writ of

habaas!corous a4 subjicisndum commanding the resrpondsnt to pro=-

duce tne body of petitioner before this Court, at a time and
\

place to be specified by this Court, so tha%t this Court nay
further iaquire into the lawfulness of respondentt!s custody of
petitiorer; to discharge petitionsr from resgondentts custody;

\ . .
and to ant petitioner such other and further relief to which
gr

petitﬂoaer-may be entitled in this proéeedins.

Respectfully subaitted,

| Moariun B Tnund
Marcus Albert Paymae, pro se

! o. 116052 . .

- Powhatan Correctional Center

’ State Farm, Virginia 231560

13




STATPE OF VIRGINIA
COUNTE UP POUHATAN

I,\Harcus Mbert Payne, petitioner; being duly sworn under

[3

osth, have read snd subscribed to the above sei forth petiticn,

-

md the information therein is true and corrsct.

W oaw v N f%\g%%ifﬂﬁ

]
s

tidrcus albert Paynqa Dro se

Subscrlbed and sworn to before me, a Hotary Publlc, on

' this ziiz'dq; of %?7/d24 , 1980.
2l LA L

Notary Fublic ,/

|
i Wy commisasion exvives: /7 7-S/
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VIRGINIA:

| IN THE CIRCUIT COURT OF ARLINGTON COUNTY
o
MARCUS ALBERT PAYNE
Petitioner,
v. ' : At Law No. 2%740_

GENE JOHNSON, Superintendent
of the Powhatan Correctional Center,

Respondent.

MOTION TO DISMISS

Now comes the respondent, by counsel, and moves the

Court to deny and dismiss the petition for a writ of habeas

corpus. In support of said motion, respondent says as

fo;lowsﬁ
1 s . . . .
1., Petitioner is being detained pursuant to final

judgments of the Circuit Court of Arlington County of July

6, 1978, wherein he was convicted of rape, sodomy, and

abduction of a female under sixteen years of age for purposes

of prostitution. He was sentenced to a total of thirty-nine

years in the penitentiary.

2. ' Petitioner is attacking the aforesaid judgments and
he alleges that his convictions and sentences are null and
vo%d because prosecution did not originate in the Juvenile

and Domestic Relations Court of Arlington County, which he

says is required for jurisdiction of the Circuit Court. He

‘ .
| « . . . . .
cites the recent Virginia Supreme Court decision in Jones v.
! ' — —

Commonwealth, Va. , 261 S.E.2d4 538 (January 11,

1980), a copy of which is attached hereto as Exhibit I.

} 3. Petitioner appealed the aforesaid judgments to the

i5




i
Supremé Court of Virginia by way of direct appeal, and the

judgments below were affirmed by published opinion rendered

on November 21, 1979. (See Exhibit II, copy of opinion).

» The instant issue was not raised on direct appeal or at any

" other time, but it is being raised for the first time in the

instant habeas corpus petition.

4, The respondent recognizes that when prosecution is

initiated by execution of an arrest warrant, exclusive

originél jurisdiction is vested in the Juvenile and Domestic

Relations Court. Jones v. Commonwealth, Va. , 261

S.E.2d1538 (1980). The petitioner's case, however, did not

!
originate in this fashion. Instead, he was directly indicted

by the grand jury and there was no preliminary Héaring

required. A preliminary hearing in a criminal case 1is
mandatéed only when the petitioner has been arrested on the

charge‘and that charge has not been dismissed prior to

indictment by the grand jury. Moore v. Commonwealth, 218

|
Va. 388, 237 S.E.2d 187 (1977); Webb v. Commonwealth, 204

Va. 24, 129 S.E.2d 22 (1963). See Waye v. Commonwealth, 219

Va. 683, 688-689, 251 S.E.2d 202 (1979); Land v. Commonwealth,

211 va. 223, 176 S.E.2d 586 (1970). Although a hearing in

the juvenile court would be required before certification of

a case to the grand jury after arrest of the offender (see

Peyton| v. French, 207 va. 73, 80, 147 S.E.2d 739, 743 (1966)),

the reSpondent submits that a direct indictment by a grand

jury invokes the jurisdiction of the circuit court and no

|
preliminary proceedings are required. See § 19.2-239 of the

Code of Virginia (1950), as amended. A close reading of
\

iiJones‘v. Commonwealth, supra, reveals that the Supreme Court

16




" stated that Virginia statutory law vests in juvenile and

. domestic relations district courts exclusive original jurisdiction |

"to conduct preliminary hearings in cases of adult defendants

charged with felonious offenses, except murder and manslaughter,

committed against juvenile victims." (Emphasis added).
:-Additiogally, in addressing the factual situation in Jones,

- the Supreme Court stated that the Juvenile and Domestic
~Relations District Court had exclusive original jurisdiction
"to conduct a preliminary hearing in the type of case involved
- here." The Jones decision did not address the situation of

~a direct indictment which simply requires no preliminary
.lhearing at all.

5. [Respondent denies each and every allegation not

expressly admitted herein.
WHEREFORE, respondent prays that the petition be denied

and dismissed.

GENE JOHNSON, Superintendent,
Powhatan Correctional Center

By:

Counsel

Jerry P. Slonaker
Assistant Attorney General
900 Fidelity Building

830 East Main Street
Richmond, Virginia 23219

CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of June, 1980, a
| copy of the foregoing Motion to Dismiss was mailed to Marcus
Albert Payne, #116052, Powhatan Correctional Center, State

Farm, Virginia 23160.

Counsel

17



VIRGINIA:

IN THE CIRCUIT COURT OF ARLINGTON COUNTY

| MARCUS ALBERT PAYNE
Petitioner,
P V. At Law No. 21740

| GENE JOHNSON, Superintendent
I of the Powhatan Correctional Center,

Respondent.

ORDER

Upon mature consideration of the petition of Marcus
Albert Payne for a writ of habeas corpus and the Motion of
the respondent and the authorities cited therein, and after

consideration of the record of the criminal trial in this

Court of Commonwealth of Virginia v. Marcus Albert Payne (C-
12010), which is hereby made a part of the record in this
mafter,,the Court doth find for the reasons stated by the
respondent in his Motion to Dismiss that the petitioner is

not entitled to the relief sought.

! For the foregoing reasons, the Court is of the opinion

that the petition for a writ of habeas corpus should be

¥ denied and dismissed; it is, therefore

. ADJUDGED, ORDERED and DECREED that the petition for a

i writ of haﬁeas corpus be, and is hereby, denied and dismissed,
to whiéh action of this Court petitioner's exceptions are

noted.




The Clerk is directed to forward a certified copy of

Slonakér, A551stant Attorney General.

N

. #
! Enter this?\ 4~ day ofg}/&% »,1980.
| i

I .

! £

I ask for this:
i

Zﬁaﬁi ib?br Respondent
|

. i ; CL J
¢/ this Order to the”’petitioner, the respondent, and Jerry P.
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NOTICE OF APPEAL, AND
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DAVID A T, Mok
Circpil L. v ‘fa.
. _ nm_éﬁiééﬁ%?ﬁigcua
To the Clerk of the Circuit Court of Arlington County: ,/

i’

ASSIGNMENTS OF ERROR

Marcus Albert Payne, pro se, the Petitioner/Appellant

in the above-styled case in the Circuit Court of Arlington

| County, Virginié, hereby gives notice of appeal from the order
enteréd in this case on July 9, 1980, and sets forth the follow-
ing assignments of errorﬁ

' 1. The Court erred in failing to make service upon

| . the Petitioner/Appellant of a copy of its Order to Show Cause,

1 instructing the Petitioner/Appellant when to respond to the

Respondent/Appellee's motion to dismiss.

2. The Court erred in failing to consider Petitioner/

Avpellant's claim, thereby, denying the petition for a writ of

i habeals corpus.

Respectfully submitted,

WY T v B G EN R e
Marcus Albert Payne, pro se
No. 116052 ‘

5 : - Powhatan Correctional Center
j , State Farm, Virginia 23160

|
STATE OF VIRGIKIA )
COUNTY OF POWHATAN)

I

| .

? .Subscribed and sworn to before me, a Notary.Public,
| this L7Z. day of August, 1980, )
|

l

T AL Bk o

Notary Publicéyf\f

MJ commission expires: LI2- £/
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a copy of
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Error 'was
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CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of August, 1980,

ﬁhe foregoing Notice of Appeal and Aésignments of
mailed to the following:

Jerry P. Slonaker, Esquire
Assistant Attorney General
900 Fidelity Building

830 East Main Street
Richmond, Virginia 23219

The Honorable Allen L. Lucy, Clerk
Supreme Court of Virginia

Supreme Court Building

1101 East Broad Street

Richmond, Virginia 23219

TN I ‘, O . 7\
O a7 T Yy WY

Marcus Albert Payne, projse
Petitioner/Appellant

21




1. The failure to provide the Petitioner, charged with a felony,

with a preliminary hearing in the Juvenile and Domestic Relations District

Courq in a case involving a juvenile victim operates as a denial of
the ﬁetitioner's due process rights as guaranteed by the Fourteenth

Arendment of the United States Constitution and Article I §8 of the

Virginia Constitution.

i .
Court for the first time on appeal.

|
f
I
1
|
|

f 2. Whether this Court may review the jurisdiction of the Circuit
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