


BY MR. FIEDLER:
{ - 0 | MrT;SQuthéfly, I have asked.yoﬁ questions
feariier. I have.b;ought you to.the,ﬁbint on Octobe;'22nd,4
11976, :Werg yoﬁ'working at the.Giant on ﬁoute_SO? Is

;that not correct?

A/ Yes, sif.

Q o Yqu werg'wofking in parcel pick-up?

A Yes; sir; _ |

o At that point-I believe I‘asked‘you a

| qugstion regarding == as to what you'obseﬁved of anytﬁing
of an unusual nature on that day at that particular time
in the afternooﬁ. E |
A | Okay; I was standipg‘inéide_the double doors

in the!glass and I looked out and'noticed Mrs. Bartholomew

there was loading packages into her c#r-into the back
seat and so'I §tarted out the double doors to give her
aihand with them; But by the time Ilgot to the out door,
the. car was beginning to move and she was struggling,
trying to get into the front seat to stop the car.as shé

219




o

271

13
14
15

16

17}

18

i
i
i
I
|
i
i
|
. i
can r
I

i
i
i
I
f
l
1
i
[
!
]

I
I

|

|
!

|
b
i
I
i
)
I
'
i
p

1

l

1

I

j

I

L

'

Q Which direction was the car moving, if you

ecall?
A The car was moving in a reverse directibn.
Q. When you first saw Mrs. Bartholomew at

your car, where were you located?

I was étanding_inside here, inside the glass

oA
o
"thére.
-: Q ~ Now was there anythiqéiobstructing your
vi%w £o her car? | |
: A No, sir.
; e Was Mrs . Bartholomewfs‘car‘two—door or
féur—doof?
I A It was a four-door.
Q wWhich doors, if any, wére open?

A These two aoors-here'on’this‘side,'the'driver's
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side;
jQ A ;Was‘the:e any kind of a rail around the-'
paféal pick-up area? |
A Yes, sir, the;e-was a rail all the way
a:omnd here. ' n

Q 'thétiié'Eﬁe topography of 'the lot

diréctly in front of the store? 1Is it levél,,slopy,

- hilly? What is the --

L There is a slight downgrade‘theré, It
comes down in this direction =-- |
. Q Why dp§‘t‘you'make hash marks —
lygm-' (The witness complied.)
Q -- 6kay, with an arrow.
A -= in the topography.

Q Well, when you saw Mrs. Bartholomew at the

‘car, what was she doing?

A She was putting bags in this back seat here,
0 Do you recall approxihately how many bags,
if any, she'got into the éar'pxior to anything occﬁrfing

other than her putting the bags into the car?

A I believe it was three bags.
Q. Were they all in the rear seat?
A Yes, sir.
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0 : Was there anything in the front =- anyone

in the front seat that you could see?

A - I couldn*t see, but I know the baby was
there. | | .

.Q Hdw do YOu know thet;

A She had the baby in the store with her

and he was ~- he was deflnltely not in the back seat
@ . Now when you say she had'the‘baby-in the

store with her, was that whlle she was shopplng?

‘ L Yes, sir.
o - What was the next thlng you observed’
A I came out the door here after I saw her

and'by the time I reached here where'I could see her again—e
this was obstructed here -- the car was mov1ng backwards
in this dlrectlon.
Q Dld you see it from when it was standlng
still 2 You dld see =--

L I saw her putting -= Yes, from the first

time I saw her, she was putting bags in the back seat

and the car was stopped there.

Q. - Did you actually see the car start to move
backwards?
A No. It was moving by the time I came  throngh

R2Z
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the'doar.

g 0 Did you see Mrs. Bartholomew when you
| _
caﬂe through the ‘door?

- A Yes, she was trying to get into the front
i : : e '

'of.the‘car.

' Q. ~ .Into the front driver's seat?
z ' _ S S
A, Yes, sir.
e What, if anything, happened éhen she ﬁas

_trﬁipg'to get into the front driver's seat that you

' Ob.sie'rved?
':‘ A She was knocked-down.
| S e o o
| o Did you actually see her go under any part -

of!the car?

17

19

18] |.

jv L' i'ﬁdhestly'don‘t remember . If f'did see it,
I ?on*t redall.-‘Iﬁ haépened.so faSt.that I was watching
Wh%re thé_cariwasvgoing more than what_ﬁaépened to her.
, ? Q Now iﬂ your obseryation of the situatiqn,
di% theicér travel down the élope or did it ﬁravel
tﬁaverse to the slope of the lot?A, | |

; A . Okay, as I said, it sloéed doWh. i am not

Q ' Across;

A Okay. Across is -- it went across the parking

223

f%miliar with the word traverse.
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lot like that, not down the incline.
Q -What did you see next,; if anything?

A I saw it'collide.with a parked car here.

. and that car was pushed into this other car that was

" there.

Q | Now when it collided with theAfitet car;‘

did Mrs. Bartholomew's car come to a halt or was it
Stlll mov1ng after it hit the first car?

A Tt moved this car into the next car. It
wae against the first car and still mov1ng lnto the second
It ‘didn't bounce. It pushed It pushed the flrst car
into the second.

.Q‘ Do you recall seeing_Mts. Bartholomew{after
you observed the cars -- her strike this first-car?

A She did eventually get down to the car and

 get her baby.

Q ‘Do you recall how she got down there?
A ﬁot clearly} no. I don't know what I dld even
next, I don't,know whether I went up to the car or whether
I went back inside to call an ambulance or -- you know,

I have no recollectlon..

Going back to when you saw the car moving,
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[ aia tﬂe car pick up ‘any speed, to

|
§
]
g o
the best of your .

| ,
observation, or did it continue at a steady pace . as it
f

was géing across the lot?

| . -
A No, it seemed to pick up speed.

|

f

|
|
5'
[
I
|
L - .
I @ Do I understand that you were there and
1 . , o

]
{

initially you glanced ocut the window and saw the car

f

sta%pe -
. f A " Yes, sir.
y { Q@ ~-- and the lady putting'bags in the back?
f {'f& Yes, sir. |
; Q. The car was stopped at that time?
I : ‘ , :
; A . Yes, sir.
|
)
I
|
|
[
,‘
Q ~ When you walked that ten feet and looked

A Yes,bsir.
Q Was it moving slowly?._-
A No, sir; not -- well--

225
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just a few miles an hour. o I

Q A walking speed? -
A No, sir. It was as if itgwas‘in>gear.‘_
o . How could YOu describe the éééed? Can you

ribe the speed?

' THE WITNESS: Okay. It was slow probably;

‘BY MR, LEWES:

e - How far - what was‘the:total distancé it   ;
mo%ed? |
$ A .Before i@pact with the firs# car, approximately
3foeet.
i
“
|
B
|
i\
- | »
L o} Did the car run over her?
‘f A I do not re¢olle§t.
f o You didn't see that, did you? |
| A If I did see it, I didn't -- it didnf-t strike
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Q Well, if you saw a car run over somebody,

|
wouldn‘*t it_stick in your mind, don't you think?

A “You would think it would but it all happened

very qulckly and you can overlook some thlnqs as to
l

whe;e you arevthxnklng. At.the time, T was thinking,

go ?fter the car rather than what'was happeniﬁg to

Mrs. Bartholomew.

|
|
|
|
|
|
! Then this lot is sloped'ddwn away ‘from
istore, is it not? |

; .L Slightly, yves. _

’ Q Then isn't it‘slopéd.béth ways, both down

tomard Hillwood and down toward Route 507
| ) _

A th;.slightly on the Hillwood Avenue side.

} Q | Slopes sliéhtlyidownward that.way, isn;t
it? | | |
A But ndt right in front of the stgre. It

slépes after it gets beyond the buildings.

|
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BY MR. DUNN:

Q

For the record, Mr Mart:.n, would you state

your full name?

A James L. Martin,

Q Mr., Martln, would you state your current

employer and your current job p081tlon°

R My present employer is}Ford~Motor Company .

-

- My present position is Manager of Safety Reliability and :

Warranty Analysis Department within Chassis Engineering. -

2

How long have you held that posirion?

A

I have had my present position ih various

departmental title structures for approkimately the last

eight years.

Q9 When -were yeu firsr'employed by Ford Metor

\

Company?

A Tn 1946.

Q “Woulad you.state very briefly the extent

of your formal education?

A Yes.

I graduated from the University of Detroit

High School in 1944,

‘I attended approximately three years

at the University of Detroit and Wayne State University

in mechanical engineering.

That comprises my formal

education. I attended various classes at Weyne State

University since that time.

o

2
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'I Q Is it correct,’then, that‘you have no formal
dégrie?
_( A. . That is correct,
- Q ‘Mr. Martin, are you aware of any other -

chagges in theinincoln-Mercury.Division oWner.manuals:
con%:e'rning park, and the placement of the gear lever in the
park poéition, following this memorandum?

A No, I am not,

t
|
r
f
|
|

show you a memorandum that you certainly are more likely

Q - Let's move on. Mr. Martin, I would like to

to be familiar with since it purports to have your

siénature " a memorandum dated June'30,'197l to
1 _

several named individuals, the first being Mr. H. A. Nichol.

It(is éigned by Mr. D, R. Dikon and concurred in by'J. L,
| ' '
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Martin, Man#ger.
.Are_ybu ready?
A  Yes, sir. -
0 ; Mr. Martin, is that your sign;ture atltﬁe
botgom of the page?

A Yes, sir.

Q Mr. Martin, at the top fight-hand corner

of this memorandum in capital letters are the words, qubte,

NQT TO BE DUPLICATED, unquote, underlined and then a

space and then capital letters, quote; PLEASE FORWARD

PERSONALLY AND RETURN TO CHASSIS SAFETY SYSTEMS FILE,

unquote.
Did you type thag or ha%e‘that'typed at
the top? |
A I can't fecall ha&ing it tjped or whether

it was put on there. .The intent of the note is to see

that the letter didn‘t -- was returned'to us, that it

didn't float around ‘in the system someplace.
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Q As I started to say, the memorandum shows

N\ .

a‘dlagram of the shift lever with the detent plate. While
obviously not to scale, is this diagram of the detent

 plate a diagram that would show the insert plate regardless

the type of transmission used on the particular vehicle?

A . I believe it is the general patterns within

transmissions that this is the type of plate which is

commonly used, yes. -

Q I appreciate your following my rather

inartfully worded question. I will see if I can hone it .

down and try again, Would this diagram of the insert plate

have any changes in it dependingugmithé'Q@e‘~of_t:ansmissiod

‘that the vehicle had?

A Yes, it could.

0~ What kind of changes in this period of time,

¥97l, what type of changes would 5e'théré?_ 

oA I don't know.

Q The memorandum states in part, Quote: Present 

customer - usage patterns indicate that this condition of -

careless shift lever actuation is occurring frequently

n

use

the field with actual>high accident incidenceé.
What is meant by the term present custcme:‘ 

ige - patterns?
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A I am not sure. I would say that it appears

from the reports that the customer usage patterh.design
here refers to the complalnts that we were rece1v1ng at
the time of the careless shift-- careless shift levers
actuation or - misplacement of the lever. The pattern
seemed to-be that way. | |
Q Are you able to recall how many customer

complalnts or customer statements you had received prlor

to Fhls memorandum?

A It ﬁas approximately‘five or six-a-month'we v

wexe getting,
Q Five or 31x a month over what perlod of. tlme’
A Over the model year of 19 == calendar Yyear
lgfl. It was recorded approximately five to six a“month.'

[.

Q Mr; Martin, had the insert plate been'chanqed

in| any way for the model year 197172
Al ‘Not to my knowledge, no.

-'A 0 - To your knowledge, this was the same shift

léver»design that had.been'used_for.prior7years, at least .

S§y the two prior years,‘l970 and 19692
( : A I believe so..
Q@ . The memorandum -= the portlon I read and

I read it in part, quote -=this condltlon of careless
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shift lever actuation, unquotee-‘the designation of quote,'

careless shift lever actuation, unquote, in your concurrence,

. ;‘._'

did jyou mean driver error, driver fault?

A Yes.
was| caused by‘&river error?

that Mr. Dixon attehded.

Q The last paragraph Of the memorandum uses the

term, quate, forwafd design and development, unquote.

Quote: - It is recommended that forward design and developmenk

be [directed toward a feasible alternative, unquote, et

cetera.

At‘the time that you concurred in'this

memorandum, were you aware of any alternatlves that m;ght

provide that goal’

= A I can't recall -~ think of any, no.

0 - Did you subsequently become aware of

alternatives which were considered as a result of or

subsequent to this memorandum? )
A. Yes,

233

Q - What led to-the conclusion: that this condition

A The reports we were receiving in the meetings
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2 Could you briefly state what those

-altelnatives were?
A .Well, there were sevetal proposals made,
considerations-+ ‘that some consideration.be made towards 

a - design which could reduce_the potentialnfor an

operator of ' making an error ard placing the lever inte

the propet park position and they included revising
the (land between park and reverse-SO as to provide a
tapered surface that the Shlft lever mlght sllde down

the|land into the park slot

The second proposal 1nvolved a wzder :

land between park and reverse and a thlrd means of

.reduclnq the error was a proposal that suggested a

notch on the top of the land between the park and the

reverse detent.

0 | Are you sure whether any of these alternatives
were ever adopted?
A No, they were not adopted for various reasons.

The principal reason that none were accepted was because ther-

234
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A ‘Not “the exact period df_time,.no, It was

in the model year of '71.
¢  You say the‘model‘year>of *71.  In terms

of months and calendar years, what is that period of

- time?
A That would}bé during'the calendar'year
of 1971.
- Q Do you know from your own information whether

the three alternatives considered and rejected in 1971

were subsequently reconsidered? .

A ies, I ﬁnderéténd that they were.
R Do you know what period of tiﬁe they»wére
reéonsidered? o |
A In the period of 1978, I believe.
0 | Do you.know the results of the ieconsidefatioﬁ'

of ihese alternatives?
A It is my understanding again_they were found
to be'ineffective and not positive in their impﬁovement.‘
Q Wéfe you involved in the reconsideration
directly yourself in 19782 |

A No, no, I was not. 239



o - The memorandum refers to the 1972 Cadillac
gear Jhift. For this period_of time, did you have any

PpPersonal knowledge about the steering columm arrangement

on thé¢ '72 Cadillac?
A Not personally, no.

Q ‘The last paragraph of the memorandum refers

to inf capital letters, quote: THE TRANSMISSION DIVISION,

unquote. Subsequent to this memorandum, did you participate

“in any meethgs wrth anyone fﬂm‘thc transnissian lelSlcn

to:dzscuss Ford deSLgns concernlng the paﬂetewase detent?

A No, I dld not.

Q Did anyone under you -at your direction

partxcxpate thh the transmLSSLOn d1v1510n9

A - No,
) 'Did you have any -- or did your organization
Peaple under you have any respons;blllty regarding

investrgatlon of these complaints that were reported

at these problem meetings?
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A No,‘we-did.not.; Our prlnc1pa1 respons;blllty

was to be sure that the informatlon was properly gathered

and turned over to the proper 1ndLV1duals for thelr
evaluation and 1nvest1gatlon.
Q- , That-ls why these memos that we have

discussed were prepared and forwarded.to Mr; Bryant and

others? I
E A That is correct, yes.
A The information received onlﬁh?fffﬁW?i?h

resuited in subsequent investigations_at tﬁat'timef5h°Wé§

that the allegation'of jumping from park to reverse was

not accurate, that;u1fact,the vehicle was 1mproperly parked

and the lever had slipped 1nto reverse gear,

cauelng the vehlcle to go into reverse gear:
| Q The report you got from product problem

meetings were ‘that this condition was caused by the

oareiessnees:of'the'driver? '

A That is correct, sir, yes.
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Q ' Let me ask you == you were asked about one
of these memos and the comment about the memo about the
t72 Cadillac--the comment that the shift'travel from:

park to reverse is greater than in the Ford vehicles.

15

A. . Yes,
.Q ~ Is this what you were'talking‘about, theif
| wiéak tand?
A : Yes, sir. _That was described as a wider
land|, | -
Q | This is one of the things fh;t wasArepértea.;

to you, had been investigated, is the possibility of
vmaking the land wider? |
A Yés.g -

- This was féjected, as yoﬁ indicated,'I believe.

Am I_correct in that the wider the land, the more chance

would happen'tﬁat,the operétOr would put it on the land? .

A '~ More opportunity for misplacement of the.

lever and subsequent falling of the lever into the reversea

} gear.

Q Now you were also asked about and shown &’
‘January 13 document signed or apparently signed by A. T.

Bryant, This is the same Mr. Bryant who was in the

Steering Column Design?

238 .
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A Yes, sit.

| Q It mentlons a study ‘committee 1n the
consxderatlons of ‘the wider land and the --

'L They are proposals that they were looking‘
at; B | |

Q Proposals. Were you advised whether or not

they were looked at and lnvestlgated at that txme9~

A. - Not at that partlcular tlme, no.

Q - On cross examination yoﬁ have testified:

ith&t.all of the"reportS-ccming.back from the Product

Problem Committee lndlcated that the reverse to park

. phenomenon could be attrlbuted completely to carelessness:

on the part of the driver. 1Is that correct?

A I believe I testified that from park to
reverse.
Q . I am sorry, péfk'to feverse. Having received .

those reports, did you make any recommendations to any

.group or any person concerning any further changes in the

owner's manual to bring this to the_atténtion of drivers?

A No, I_did not.
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to make

to paﬁs
|
A

Q‘

RECROSS EXAMINATION

BY MR. LEWIS:

As I understand it, it was not yqur:position'
recommendations as to changes. It was YOtr‘job
on, disseminate the information that you received?

That is correct. Our responsibility in this

area was to determ;ne which information was valuable and

~to pass

this to the approprlate departmont for 1nvest1gatlon

and de51gn consxderation. We were an informing group in

that |P

Q

ossible function.

MR, LEWIS: I have nothing further.

“REDIRECT EXAMINATION
BY MR, DUNN‘

In fact, Mr. Martln, didn® 't you make

recommendatlons to others’

the des

really

reducin

| A

Not really. While we were requesting“that_
ign departments consider some-means of ‘reducing
the error that we saw through some method of

g. potential for error in the use of the mechanism..
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yes.

Q | Mr. Martin, didn't your subordinate,

Mr. Dixon in his April 19, 1971 memorandum, make a

recommendation concerning the driver's manual and in

addition to the driver's manual -- '

A Yes, he did.
Q ~ So in fact your departﬁent, either directly

rough your subordinates, could have made'recommendationb

concerning changes in the driver's manual?

a We could have proposed a change, I presume,

Q Were there any furﬁher changes of which

you were aware --

A : Not to ﬁy knowledge;
Q. -- made or recommended by you or your department?
. A Not that I recall.

MR. LEWIS: You meanvothér than what we

_‘discussed here today?

MR. DUNN:' Other than the one owner's

change mentioned in Plaintiff's Deposition Number 1.
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.LEWIS:' in the owner'é manqél? 
DUNN: Right, |

LEWIS: Okay. |

DUNN: No further questiéﬁs,'

COURT: What is the status of those

witnesses that we were going to take out of turn?
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. Q.

BY MR. DUNN:

Mr. Dixon, for the record would you state your

name and address?

A
|

Douglas Dixon, 2251 Horseshoe Drivé, West

Bloémfield, Michigan 48033.

A

a

A

Who is your current employer and what position-
with that company?

Ford Motor Company. -I'm a Principle staff
How long have you been employed by Ford, Mr.

Approximately sixteen years.
That would be since 19632
Yes, sir.

What is the extent of your formal education

~and what credentials in the wéy of academics do you hold?

- I have a Bachelor of Science and a Master of

Science Degree in Mechanical Engineering from Wayne State )

: 1
19 University.

Q'.

Would you state briefly positibns you have held

and the departments you have been in since joining Ford in

19632

A

I joined Ford in '63 as Development Engineer in

243
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document .and ask you to look at it?

the Lincoln-Thunderbird development department. I was then
in the climate-control heating and air conditioning

departmeht.

Q I would liké to show you a memo previously ‘

. marked as'Plaintiff's.DepositionvNo.'1,»dated April 19, 1971}

Because of poor copy we have retyped it so it is a two page

Q ' Is that your signature, Mr. Dixon -- Mr. Dixon,

‘on the'original copy?

A '_ 'Yes, sir, it is. On.thé original COpY . -

o .bo ybuvrecéll what prompted you to suégeét this
éhange in:the:owﬁer méﬁual? | |

A As I récal;'wé,recommended this ch;nge to make
sure'that‘thé Linéoln—ﬁefcury owner manuai would be

equivalent to the Ford Division owner manual and to make

sure that.positive statements were made that whenever the

‘car was parked to be sure that the sélector lever is in the

"P" position.
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o At the time that you signed this memorandum

#' did you become aware of cbmplaints concerning the "park"

position on Lincoln vehicles?
A I had been attending the prbblem review meeting -
for several weeks and we were getting mostly unconfirmed

reports that customers were complaining that vehicles would

'-jumplfrom "park" to "reverse" and of course whenever our

‘enginéers, where wé would get a case where we'd try'to.
confirm this condition, we could not; Tﬁe car would seem -
to be functionihg perfectly hormally'and"the cﬁstoﬁer‘in E
fact |would agree it is finé nqw;- So welﬁere unable to-
determine ah§ problém but we fel£ as axéustgmer_méaéﬁre wé;
éh@uld do Whatéver we could to make itvﬁéry:élear in the ‘f
aner‘s manuél that ﬁe should.have.the cér inlﬁhé "park"”

position.

- Q " Do you know from your own knowledge whether in
| fact the Lincoln-Mercury Division owner's manual was changed

as a|result of this memorandum?

7] A To the best of my knowledge I believe it was.

If I| recall at the time it was changed based on the

reéopmendation.
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Q In the period of time, March '71 to December"7lf

when ;you were attending these meetings which dealt with,

presumedly among other things, the "park” to "reverse”

problem; did ydu have 6ccasions to speak with any cﬁstomer;
directly yourself?

. A I did not speak with any customers directly.

Q - Mr. Dixon,. in the éeriod of time that you were
attending thg'problem review meetingS'did.anyvreéomﬁendation
ever come to your'attention concerning the delétion of‘the
letters "ark" from the steering cqlumn Qeér designation?
Do.you recall any such recommendation.durihg your tenﬁre
on the committee?_ | |

A - As I.recall that was one df thé things’thét_-;
one of the items that was discussed. |

0 It was discussed. Do you recall any
récomnendaﬁion coming out 6f those discussions? If you
recall? R

.A .I believe that it was -- one of. the

recommendaticns that I’had was to remove the letters "ark"™
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from the word "park" so that leaving just the letter "p"

it would be a more specific indication of the “"park" position

for the customer.

|

0 I think you may have answered that but what is

~ .

the purpose of the recommendation of deleting the letters?

A By deleting the letters "ark” there would be
a more specific-indication of the "park" position. The

"park” position would then be indicated by only the letter

"p" .which would have a narrower width than the letters

"park"”.

o - Do you know whether this recommendation was

adoptéd and in fact the letters "ark" were subsequently

dropped?
|
‘A I believe it was dropped. -
1Q Mr. Dixon, I would like to show you a document

-

marked Plaintiff's Deposition Exhibit No. 3, dated June 30,

1971, and ask you to examine it.
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A Yes, sir.

Q Is that your signature at.the bottem, D. R.
Dixon? | |

A EYes, it is.

Q Are you the author-of the memorandum?

A Yes, l am. | |

"you were addressing the memo; the positions of the four

individuals?_
A I believe Mr. Nichol was Mr. Martin's boss and
Mr. Jurosek was Mr. Nichol's boss. Mr. Fadow was Mr.

Bryant's boss and Mr. Bryant was responsible for the

isteering column department. Mr. Fadow also reported to

Mr.'Jurosek;”as I recall.

Q@ - In the upper right hand corner typed in
capitals is the term, quote, NOT TO BE DUPLICATED, unquote;
That is underlined and then a space followed Ly --.all in-
caps -- quote, PLEASE FORWARD PERSONALLY AND RETURN TO
CHASSIS SAFETY SYSTEM FILE, unquote. Did you put that

on the memorandum?

A I could not recall hav1ng that put on the memo.

Q- Based upon your prlor testlmony is 1t falr to
say that you have been on the problem review commlttee

approximately two or threeée months at the time this
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0 Do you rec;11 how many complaintsihad been
brought td'your'attention at this tiﬁe:goncerning the
érdblem.of shift lever placeﬁent improperly in "park" ana
then slipping into ”reversef? How many.of those kinds of
complaints had come to your attention in this twec to three

month| period of time prior to writing this memo?

'A I cannot remember an absolute number. We would
‘SOmetEmes get one.a meéeting, sometimes two a meeting and
sometimes none a meeting. I can't remember the absolute

number és of June 30th. -

cohc$rning feasible alternatives to remedy the problem as
i . : . N :

| : .
the ?emorandum was written?

| a Nb, sir. I knew‘bf.no feasibie.altérnative
at,t%e time the mémoréndum'was written'or'i would e _
have‘probably more specifically suggested thaf partiéuiar’i
remedy. | | | o e
0 The fifst'paragraph‘uﬁder‘quote, present.”
condition, unquote, of the memorandum states in ﬁhé
_ S . . l

interior portion of that senfence,.quote, this condition of

careless shift lever actuaticn is occurring frequently with
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about?

actuai high accident incidents, unguote. The

charaéterization of careless shift lever actuation, what led

you to conclude that the shift lever actuation“was in fact -

[ beinglcarelessly performed by drivers?

A . The fadt that thé ¥eported instances of jump
from "park" to."revérsea could not be confirmed. Iﬁ other
words, there is no'prbblem and so this led to ﬁhis

hypot?esis, ifvyoﬁ will, of this phehoﬁenon. There is no

other explanation but'customer carélessness. It's

impossible, of course, in any specific time to know what

happe?edbat that particular instance because it cculd not

" be coLfirmed before or after. And as I mentioned previously

in those instances that I am aware of where they attempted
to co#firm them the customers themselves would say, quote,

everthing seems to be fine now, unquote, and actually be

~embarrassed for bringing the,subjeét up.

Q- HaQing concluded that the incidents arose from
driver carelessqess did yoﬁ recoﬁmeﬁd»any furtﬁér Changés;
in th? owner's manual? :I Said, qubte, further'éhahges;
unquo%e. I mean any changes beyond or in addition.to'thetu
chahge recqmmendéd in your Aﬁrilv1971 memorandum? ) N
- ' MR. LEWiS: 'Aﬁd that being the,mahﬁal include

the w$rds to the operator, be sure that it is placed in the

"p" position.- Anything mote‘than that are you"talking
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MR. DUNN: Yes.
BY MR. DUNN:

Q . .Were any further recommendations -made concerning

the owner*s manual?

A That was the only recommendatlon. That -

communlcatlon contalned the only recommendatlon that I

Egcall belng madef

Q Have you had'any design or safety, or any other

type~%f experience with the transmission department or

L
division?

A- NO-
A Yes, sir.
Q Do you recall writing any other memorandum on

the éubject of shift lever and transmission engaging “park"

to ﬁeverse" between your June '71 memorandum, which I have
just ;shown you as Plaintiff's Exhlblt No. 3, and this

document dated December 8, 1971?‘.
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A I don't recall any other memorandum. This

memorandum is incomplete as it stands. There is an

attachment of Ms. Applegarth's letter.

|

Q@  Let me show you Plaintiff's Exhibit No. 5. It

is two pages. One is a bad copy of the original and'one K

which]is a retype of the original and ask if that is the

correct attachment? o

!

10

1}

12

)A' Yes, sir. As I recall this is the attachment

that went with the December 8th communication.

i
.
e
|

inquiries, communication of any kind directly with Ms.

Did you do any follow-up conversaticn, written

Applegarth?

THE WITNESS: No.

IA ' Ford Motor Company had purchased a 1972 Cadillac
and I}Was'able to sit in the vehicle in one of our garages
:'énd 6£serve the shift lever operation.j__
Lo

|
|

pASY=
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Q From your observation is it correct that you

concluded that the shift land had a greater distance from

"park! to "reverse"?

A I don't know what you mean by the, quote, land,
W

unquote. There was deflnltely a greater margin between~

park" and "reverse" but I was not able to observe any of

the internal worklngs of-the mechanism.

i Does the fact that you mentloned a JOlnt B

censrderatlon w1th the transmission lelSlon, does that

ev1d%nce the fact that transmission_changes might have to
| . : e

be made, or you would at least need their expertise to

o :
COnsﬂder any design changes?

A Yes, sir. I felt it was possible depen&ing on.
the design considerations that were being>made there; The

transmission llnkage could be affected which would be in

the area of respon51b111ty of the transm1551on d1v1510n and
thatythere might have to be jOlnt input to this particular
chanLe. We would be in areas of responsibility that were

l : , .

not tovered by Mr. Bryant in the chassis divisioh and that's

why that was mentioned.
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0o Did you over the course of attending these

4 product problem meetings determine whether or not any -

investigaticn by Ford people ever found, in fact, a situatich

where a car was put in the "park" p051tion and then jump

- from that position to reverse"’

’

A " No. I am not aware of any case where we were
able to confirm that condition.

0 - And if the investigations hy the people.who'
investigated these complainte -— erouse me -- what did the
investigations by the people who investigated these

complaints show?

A It generally‘showed that the car_wes perfectly
normal. | i |

L/ S Anything wrong with_them mechanically?

A No.

1} What was the problem in these reported "park"

7

to "reverse" jumping to -- jumping from “"park" to

"reverse®?
A The best we could determine it was customer

carelessness in not getting the Shlft lever properly in

the "park"” p051tion to begin with.
Q .And,;in fact, was it reported_at these meetings

that the customers acknowledged that this was what was

1 happening?

A That was what we heard, yes.
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@ = Now you in case this comes up in the sentence
under, quote( present condition, end of quote,vyou've-
indicated‘in your‘report that the report ffom the customer,
quote, indicates that this condition of careless shift lever
;actuation is occurring frequently in'ﬁhe field, unquote;
what are we talking about freéuently? iHow many reports
were you all gétting? Do you have any fecoliéction of £hat
period of time howvmany_repérts per moﬁth?

A Ve Were‘getﬁihg very few'réborts on absolute
.number of basis. Maybe one or two or.three a month.A That

type of thing.

¢ = This was in June of 1971¥
A Yes. s

Q ' And this is what is meant by -- this is
occurring frequently?

A "Yes, sir. Actually this group of reported

‘incidenté was more frequent than any other problem reported

so it is'just relative to this committee meeting I attended.

Q Now goinrg on in that same sentence you indicate
that this Qas‘happening frequently and you've described
what frequently meant, quote, with high actual -- accident

incidents, end of quote. What does that mean?
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A Well, what I meant there was in thls, just thls

group, this populatlon where a customer would carelessly

Place the shift lever in an improper position that in that

.

case an accident might be likely because it wasn't in

"park”, there was a possibility the vehicle could move and

. of course, then you would have an accident. It would have

to have to hit a curb or something to stop the vehicle.

Q When you were rece1v1ng these reports that it

was entlrely customer carelessness dld you make any

recommendatlons concernlng further additions to the owner s
manual to really hlghllght or bring thls to the drlver s
attention? |
| MR. LEWIS:.eYou mean~othervthan the{ -
recommendation'that the driver place the gear shift in "p"?
" MR. DUNN: We're talking about a later'period

of time when the incidents, by the memo, seems to be

increasing. I was simply asking whether he made any ‘

‘recommendation beyond the change suggestion in the April

19, 1971 memo.
° THE WITNESS: No, sir. It may not have gotten

into the actual owner's manual by the -- by these later

‘periods. It would be put in as soon as possible.
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Q So, in fact, your recollection that the

incidents were one to three per month in June and up to six

in December is actually substantiation for your statement

in the opening sentence of your December 8thmmemo; that
thére is an incréasing numSer.of custamer complaint.legtérs}
is that correct? |

| A As I recall we wére getting arfew mo;e:duriné

that period in October or Novemberfthan'during the

preceding time. I said sometimes there would be one a

meeting, sometimes none a meeting and then sométimes we'd

get two or three a meeting.
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First, Your Honor, we have a brief in suoport of

our motion to strike on the liability issue which I would |

like to present to the Court. BaSically,Aour motion is
based on three Virginia cases: The case of Turner versusu
Manning, which is reported in 216 VA and in that same
volume which is a 1975 case; there}is another products
liability case, Logan versus Montgomery-Ward Coﬁpany,
Incorporated; and finally‘there is a case coming out of

thevcircuit court of Arlington known as Featherall versus

Firestone Tire which has not been reported in our advance

sheets as yet, but it's at 252 SE 2nd 358. ' I anticipate in

that case representing one of the'parties.'

Bas1ca11y the law in Virginia does not reauire ‘

T e e -

a manufacturer to des1gn and market an accident proof case-f

The only duty of the manufacturer is to oroduce‘a
reasonably safe vehicle and it does not have to produce an
accident free vehicle. |

| I believe.the cases of law indicate that a.
manufacturer does not have to imagine a 00551b1e thing that
might happen but his only duty is to comoly w1th ‘the state

\

of art in producing the vehicle or a piece of eouipment that
o
is reasonably or adept -- is reasonably safe‘for its

intended use.
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And I don't believe-ip this case there is any

evidence other than the testimony of Mr. Devine, his
generalities that the vehicle was unsafe. Although I don't

know how the Court will react to this but I don't think that

Mr. Devine's testimony is credible considering the entire
teStimEny as a whole.

I know normally these matters are left to the

_discretion -- or matter of weight'to be considered by the

jury but I really have some questions whether his testimony

'e 'Noﬁ,ih this case we toek,a lot of pains to bring
out th? fact that a person can tell when-a vehicle is placed
in the| "park” detent.  Ms; Bartholoﬁew'said she could; she
checked it frequently and in fact at ene“tiﬁe-in her |
teetimshy as my recollection, sﬁe said'at_the time at thelg
Giant she put it in "park", ﬁested it and it was in "park".
And in| addition to that she put on her brake -- her foot
brake.or emergency brake.

| I believe thie is her testimony and I believe

in her| testimony here in court -- we haven't gotten to her
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deposition or that representation in the depostion -- but

I believe in my recollection of her testimony here in court

‘was emphatically that it was in "park" gear.

Now this is something that ——‘this‘is something
'that certainly is well Qithin the‘knowledge bf an opéra#qf 
who drives a car. I brought out from her that.prior £o
this acciden£ at the Giant that she had owﬁed thé car for
three or féur_years at that time. She had dfi&en other cars

and was well experienced in the operation of the column

'shift lever.

And I don't know more to say than just what I

. believe the law is and I believe her testimony is that --

her teétimony, her statements’uhéquivocally stated.thaf
the car.was in "park“-ana the b:aké;was-on.

The ekpert witness was allowed to ansﬁer that.
question wiﬁh that préface but thén he'changed.that éreface.
We evenﬁually goflhié testimony and I don't ﬁhiqk.thére is
any aispute about this; his position is if the vehiéle ié
in "pérk“, in fact, and the brake ié on the vehicle will hdt

move unless the operator or someone else moves that shift.

lever up and puts it in another gear.

I believe this is the law.and that's what the
evidence is. I think that based on that we respectfully

would move the Court strike the Pléintiff's evidence on

‘the liabilitf issue.
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The other point raised by Mr. Lewis that there--

that Fhe Massey versus Flintstone case -- sometimes I want
to call it -- is an archaic distortion of ones common Sense
in a case like this.

The case refers to where'the-plaintiff's

evidehoe>ishinconsistent with its alleged theory. Here
the p#aintiff's evidenoe is being distorted when it is said.
that Lhe.said that it was the whole’way in "park"

| That ev1dence must be looked at in light of the

full EV1dence in the. case, which is that she certainly

fbelieved that it was in "park" but that ‘it was not. That is

what the ‘whole case is about; an 1llusory "park"” pOSltlon.

In Mr. Lewis' own memo on the bottom of page

six hb refers to it as the near "park” position.

Plaintiff's own expert admits that she could not have-

propérly placed the column shift lever in. order to a |’

l _ _
slippage from near "park" to "reverse® Therefore Plaintiff

v_hust have,misplaced the shift column lever in an

unforeseeable manner.

That is what his argument is to get his motion
to strike across is ‘that this was unforeseeable. The
record is just laden with eVidence, although -~ I don't

know|if Your Honor has looked at all of those documents that
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came in with Dixon's deposition but it is laden with
evidence that it was certainly foreseeable back in '71,
and tqey had so much notice that they even considered the

numbeé of accidents high -~ the number of reports high

and the incidents of accidents high;

So that we can't say‘it‘was unforeseeable.at the

time they manufacturered Ms. Bartholomew's car. It

certa%nly was -- the'problem.of near'"park" or illusory
| | | | |

"park’ was known to them.

The actions they took in our opinion were a

reckless disregard of the rights_of the Plaintiff and

others. 'Tﬁe remedies that Mr. Lewié referred to when
removing the letters "ark" and cbncluding.that it was
custoLer error ana that fhey shouldbjust puﬁ a.nctice~in ‘
the manual that says to be ceriain'ghift levér is in "park",
Your.?onor, I would say is equiyaleﬂt of trying to cure.

cancer with an aspirin. It was certainly a reckless

disregard. It reminds me of the statement -- which I hope

- to use to the jury =-- so if»yqﬁ hear it‘twice,'please'

forgive me. I heard Professor Lambert one time say that on
warning that telling your neighbors to keep off the grass
is instruction. It does not warn them that you put your'

pet cobra out on the lawn to have his lunch.
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That's what they did in this case, Your Honor,

telling the operators not to put the -- to be certain to

put tPe shift lever in "park". It's the equivalent of an

instriction, not a warning. They certainly had a duty to

do more than that.

cotporate stonewalling, if you please}‘ And we think the‘__

issue

point

If we

It was a reckless disregard. A type of

;is certainly still open on punitive damages.
I would also state, Your Honor, that at this
a motion to strike punitive damages is premature. -

are correct that we ought to go.forward, fréquently

the evidence that comes out out 6f'tHe Defendants'

themselves is further evidence of a ﬁillful;:reékless

disre

damageé.

under
says

probl

Honor

of re

docum

gard for the P1aintiff“s~fights'td.wafrant punitive

'So in any event I fhink that should be tgken
;adfiéement at this point.> Thevdepdsitioﬂ‘of Dixon -
that fhe incidents were at a greaterlrate tﬁan other
ems . | |

One of the problems that concerns me, Your

ading the déposition of these very very important

ents in this case just slippinc in, which I think
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builds very strongly our case, on notice to Ford@ on

- foreseeable and punitive damages might not be considered by

these motions.:
- If you are anywhere near inclined to grant

thé Defendant's motion I wish you would read those documents

before you did.

BY MR. LEWIS:'
Q. Would yot state your name for the ladies and

géntlemen df the-jury, please.

A ‘Alfred T. Bryanﬁ.

0 ‘And where do you reside, sir?

A I reside in Oak Répidﬁ, Michiéan.

o | "Will you tell the ladies and gentleman of the

jury if you were ever employed by Ford 'Motor Company?

A - Yes. I was employeq by the Ford Motor Company
for 37.7 years.

Q Tell us if you will when you commenced work and

what capacity?
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school?

A I commenced WOrking for the company as a

draftsman in May of 1941, although I was associated with the

- company from September of 1935 as a trade school student.

S Q What was your age when you started with the
company?
A When I started as a trade school student I was

thirteen years old.

o Now, tell the ladies and gentlemen of the jury,

if ydu will, what is your formal education beyond trade

A . Beyond the trade school I have the Apprentlce

School Certlflcate from Ford. _I have a certlflcate -= NOo.

I have a high school diploma from Northern Evening School.

I have a degree, Bachelor of Science degree in Mechanical
Engineering and a Bachelor of Science degree in Industrial

Management.

A. Transmission controls in my design responsibility

meant down to the lever on the outside of the transmission.

. The lever is designed by transmission engineering and

released by transmission engineering.
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[0} Let me see if we can clarify_this. " This has

béen introduced as not being an appliéable casing for a

transmission. Now you're talking about your function in

design was from the steering column and the shift lever down

to the lever that goes into this casing -- tﬁis transmission

- casing?

(Witness leaves stand.)

\

A This is the lever (indicating) that shifts the

transmission. I take up at this point (indicating). From

this point inward the transmission engineering took over.

did there come a time that ycu retired from the

Ford Motor Company?

A Yes.

Q And when waS'that,.sir?.

A, That was in March of this year. March of 1979.
Qv In the area of desigh.of compdnents'of_the

steering column and the linkage -¥'wha£'I'm'ta1king about is

leading from the column lever down to the arm going into the
1 ’ : ' .

transmission; in designing those components do you have to

be aWﬁre of the overall system?
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‘ ‘ %‘ We are -- I was responsibie-for that system.

1244 My department was respon51ble. No one man could do the

13 job my%elf.

|

14 p What I'm asking you, in deSLgnlng, for instance

Fe insert plate; does that have to tle into the

16 whole bystem? Do you have to know the whole system?
I ' . :
17 7 ,A We know the whole system up to the transmission

15 the ga

18 point% We leave the inside of the transmission to the

19 transﬁ1551on experts.

20 ) ! ﬁow, I would like to show you this piece~cf

21 paper;whlch has been marked as Plalntlff's Exhibit No. 21,

l
22 ﬂ and 1?troduced by the Plaintiff, and ask you if you to read
. . A 4 ‘
23 the c#ntent of that.

| — —

.1" (Brie# pause.)
1
fA Yes, sir.

|

3 h IQ . Are any of the persons -- or one of the two

4 persebs who signedfthaf working for you at the time?

5 !'A. Mr. King and Mr. Alexandrowicz were.
l o .
* i 0 Rather than read the content of the letter

7|]{ would you just summarize and tell the ladies and gentlemen

8‘ of t#e jury what the letter is about.

| . . : , :
9 } A This is a letter to our service department
] : )
10 aski$g~them to put in the division ~- in the Mercury Divisioh

l , - :
11 owne#'s manual the words regarding the_"park" position.
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And were asking to reemphasize thatlthe "park” position is

"p“.: It was a styling type of thing that they had a big
red "p" and a little "ark" afterward on certain car models

of ours. So we wanted that reemphasized on the automatics.

Q And was that done subsequent to this letter of
'7l, if you know?
A To my memory‘it was done.

Q Now, I show you next another exhlblt lntroduced

by the Plaintiff, whichiis numbered 22. Look at that and

familiarize yourself with the content.
(Brief?pause:)”t
A Yes.
o And does that -- ie that two page document,
letter of May 3, 1971, signed.by you?
A | Yes, sir.

Q Again, if you w1ll, w1thout readlng it verbatlm‘
tell the ladles and gentlemen ofthe jury, if you will, what
that letter is about, what it contains and the background

\A Well we had had forty-two field problems

reported when we dug into our history back through the '68
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H

: model, which would 1nclude ten million automoblles. And

l
to 1dent1fy it further we asked our field service englneers -

we alerted them to lock and see because we could see no

reason ~why this should happen 1n the steering column system.
{Q | What are we talklng about thls could happen?

What was these forty-two reports, what were they about°.
;A Well, when we receive a field report it's

flllea out by the person in the garage. Sometlmes we just

did aycheck on 1t, sometlmes the words on it are not clear,

‘Sometﬁmes'we can't even -- it's'not even lecible..

l

_f 80 when we recelve somethlng of that nature we
i i

go to our fleld service englneers. They in particular.will

'work,w1th the dealershlp and very closely with the customer

to-iéentify anything that could be a problem.

' Q This problem we're discussing here is a report

{shift lever jumping out of "park" problem?
| .

A The shift lever cannot jump out of "park"™. The

words in here express what the report said. But the shift -

|

lever cannot jump out of "park".

| A After that report and the report in this letter,

'whatJ-- was there any investication done at that time?

| A  Yes. The field service engineers were alerted

ithey reported back no problem at this time, to my

| )
,’ | 269
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Q  What is meant in your letter, "Investigate the
ramp.angles for pafking proble@;"? |

A s Well that would be the -- what we asked the
transmission people to investigate their transmissions.

Q All right, sir.

A In other words, tﬁe people referred to in this
letter are ﬁy department and the tr#nsmiséiOn department.
We wanted them fo go baék'to théir parts and we went'back -
to our parts to see if the quality or anything had slipped
on it. And that;_I-know, waS‘broughﬁ back with a negative
answer.“ |

, -

Q In other words, what did you find that. your

quality control showed?

A The quality control showed we were to blue

print. The parts were functioning as they were meant. tc do.

Q- This letter alsc mentidns the word'"ark". What

was done? Is this the same'thing you talked about earlier?

A Yes, sir. )
Q 'Is there anything else on there that --
A Well, the pink problem -- the pink problem was

the system we used in Ford Motor Company to get clarification
within our top management'for a change. That's the only

other thing that is significant in there.
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point

you 4

Q And just what was that change? I think we've

covered it but just to be sure..

print

the 1
print
when

lettel

mode.

could

point

‘A, The change, we removed the."ark".from the

al. And this was done with no change except fo remove
etters. |

’Q I'm not sure whether everyone knows whét

al is. |

A Printal is the little lens that yoﬁ look at

you shift your automatic transmission. 1It's got the

rs on it for.identifying where you are in your shift

; It haév“park",‘"drive", "reverse", "one" and "two".}
j‘(_l. Why was the "ark"” removed?.

;A They "ark" was removed £p.be positive that there

be no misinterpretation by anybody as to where the

er should be. But we've got to remember that the

er is an indicator.

When you shift yocur transmission automatically.

on't look at your pointer you go by‘feei.“ But the
~pointer is an indicator and it is accurate.

0 Now nexp I want to show you another exhibit

introduced byvthe Plaintiff which is marked number 23,.

and ask you to take a moment to familiarize yourself with

it.'
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(Brief pause.)

A Yes.
Q All right. Tell us what this is.
A It speaks for itself. Present customer

usage'patterns, indicatss that this decision -- this
condltlon of careless shift lever actuatlon is occurring
frequently in the field. In other words, when you shift
into "park" you go up, YOu lift your.shift lever up, you _f
go forward anu it takes a dsfinite drop.

| You are then in the notch and there is no way ;
that that column will come cut of park" unless you put
your hand back on that lever, YOu put it u§ and 1lift it up.
This sketch here shows that some customers were llftlng it
ué over the "reverse" notch and pushlng it part way but not
all the way over to the "p" on the printal or into the
notcﬁ. vYour:—- véry défiﬂitely the 1eve; dfops. You can |
feelvthe drop. It will make é noise.when it drops. It
will go "clunk" intu the bottom of tﬁat nctch when it"does

go in.

0 You stated that you explored tamping, I believe,

b4

of the land between -- from "park", I meén,from‘"reverse"
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- Q Why would-you»look into that? Why would you --

A Well like I explained that is a flat surface now

- and you slide it across it. We thought maybe we could get

enough ramp on it that 1t would fall and automatlcally hit
the bottom of the notch .

But the land -- the materials combined with the
length of the land would not do that. So therefore after
our tryout in the vehlcle and examination in my offlce of
it it just was not fea51b1e and it could have -- it dldn t
help the customer. |

Further; if you brought it up and the customer
that was trying to do it right felt the.slight.drop, he .

could beAmislead that he's in "park" and he wouldn't be.

So that is why we did not put it in.

Q- In addition to that -- you might have answered

“ this. Did you flnd whether or not the tang --

A The tang was also chamferred in our experlment.
Q And did that have any -- was it any beneflt dld
you find from --

A No, there was no benefit from it. You've got
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i
l
|
l
l
two pleces of steel that are sheared and rubblng together

they w&ll just hang.

In other words, it would not slide down?

l

0

h It would not slide down.
1 4
|

|

|

|

J

t

|

|

Q

As we are going from June to January, I ask-

you next to look at a document introduced as number 25.
I[ . .
(Brief| pause.)

.  Very well.

[ ) “ -

0 - What is this letter; who is it from and who'is
|

{A It is addressed'to -—- the spelling is wrong =--

Mr. Gﬁterman, who was my chief englneer at that tlme, I
belle%e. It is just advising him of the problem and it's

just adv151ng him of what we are d01ng. And we have

alrea?y discussed what I have-done..lI wouid be glad teo

go over it again.
‘ | _ .
-:Q‘ -No need to do that. I want to ask you; in
addlt}on to mentlonlng these ones you mentioned, did you

|
wider?

investigate making the land between "reverse” and "park” -

|
I .
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A Yes. Our opinion was making the land wider

made it worse from the standpoint of our customer. If he
could not push over the land that we had by making it wider

'we invited him to not do it because we were making him push

I

the lever further.

And remember when you're pushing this lever

you're arm is in the up position where'you don't have the )

control that you would coming down.

Q In other words, the wider the land you.felt

would increase the probability or possibility of someone-

having --
A I didn't have any doubts. The wider the land

——

the more possibility it was for the malfunction that the

customer was causing by not using the 1ihkage properly.

1
. -

Q In addition to your investigétion was this
investigated by others?

" Yes, sir.

Q Is tﬁis a réport to Mr. Guterman éongerning

these investigations?



|
I
|
|
lA This does not covef all of the points of the
| . _ _

investigation. I had my design engineerS'-- excuse the
: l
posse%siveness. But when they worked for you they do
l

somethlng much more thorough than when they work for someboay
else.

{ A And'I had the design'engineer,go out and.

lnve#tlgate several of ‘these cases w1th the people. And

|

the people admltted to the design englneer -

THE WITNESS: My deSign engineers, in each case

they lnvestlgated -~ the customer when it was denonstrated

'to them the feel going into the notch agreed that the car

!
had Aot been put all the way into the "parking" notch.

BY Mll‘z. LEWIS:

Q Now, let me refer specifically to the last

paragraph there. There is some mention of a study package,

stud& committee?
| :
|

A Yes. . -
Q A meeting of February 1, *'72.

A. Yes.
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' committee. It was our chance to explain tao manufacturing

. after the fact of hav1ng to go back and review and redo the

18

went into the committee.

the meeting because it was not feasible. The meeting was

/

0 WhatrCOnnection did you have with that study

committee?
A I was chairman of the study committee. The
study committee was put tcgether by the transmission and

chassis division. Each design'manager Chaired the study

purchasing, timing, and scheduling'any'change we were going
to make or we were thinking of making.
This permitted us to éet the manufacturing and

purcha31ng 1nput before the change was released rather than

drawings.

We had planned tq put the inserted nlate-e- the
tapered inserted plate in on 2/1 if our experiment was
suecessful. It was not“successfui so therefere‘it never

)

Q These medifications-that you all studied they

were -- you didn't have the meeting because you found they
weren't feasible?
A The meeting was held but this was not put into

held each week regardless.
Q ~ Mr. Bryant, let me show you another document
that's been marked as Plaintiff's Exhibit No. 19, take a

few minutes to check that over and familiarize yourself with

it.
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,jtryiﬁgﬁtoﬁdo? What is the company- trying to do with that

(Brief pause.)
A . Yes.
Q - Does that indicate thatvyou.are a recipient of

one of the copies of this correspondence?

A, Yes, sir.

o And it's dated January 19, 19722

A' " Yes. |

0 Let me ask you what the second page ié; what is
ﬁhat? N

A The secQﬁd page is what we eall a "Want'lisf".,

There are several names for it. That{s what we call it;
a "want list".

- It is sent by our chief engineer to the chief

engineer of the vehicle office and the chief engineer of

;esearcﬁ. We are asking them to look at these particular
projects to see if they have any idea or suggesticn that
they can .give us on it.

0" What is the goal of this sheet; what are you

'7wan£ 1ist"?

A This "want list" is trying to improve whatever

we have as feasible.

o Let me ask YQu4this. In your consideration of
design changes that you loocked into and you have already

discussed, was the cost of stamping a different type‘plate,
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I
|
or whatever it might have been, was that ever involved in
| _ |
your ?ecision?
A Is it permissible for me to object. I have

i : . : .
never lost any change requests that I wanted in an
t - . .

auto@obile.v‘lf-my immediate supervisof,disagreed he has

’ .
a boss. I went to him. If the both of them dlsagreed I

!

then;took it to the vehicle offlce. And anything that I

thought was needed in the automoblle was put in the .

' !
automobile as long as it was under my control.

! Q You mean regardless of what it cest?:
f A Yes, sir. The cost was never a factor when
! ‘ _ _
i o ° : L] -
safe?y was 1involved, or anything else. Now if it was a

thmfof mine, yes, I would lose.
|
|
i
|

|
removed from the pr:Lntal'>

] .

|

g' Does that document reflect when the "ark" was'

[ A ‘This is a change request and this does remove

the!"a?k“ from the printal. Whether it's the original ong

|

or not I could not say.
; Q What is the date of that dccument?
i A _It'sAdéte 5/27/71. There is one more

51gn1f1cant thing there. They have their production prints

_on rhe_same day.
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o What does that indicate that they had their

production'prints on that day?
A. - They had full go ahead to'proqeed with the
change.
MR. LEWIS:‘ I would like to put that into
evidence. | |

THE COURT: It's received as Defendant's No. 2.

0 As a result of your investiéation'of any -
possible cﬁénges'thatvmight assiét a careless operator did
you seek information from any other sources in the company
f§r aﬁy oﬁher suggestiohs ——= some sugéestions from , 

different sources in the company?

A At the time we looked at the competition.
Q What did you £ind?
A The Cadillac was wider and that was the wrong .

way to go, which I've explained, and that's all that I can

remember.
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I
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knaw|
1

Q

All right. It was not yéur';esponsibility to

anything that went past that ménual lever on the

outside of the transmission case, isn't that'trﬁe?“' 

|
|

A

That's true.



3

4 : !
Q Mr. Bryant, you were asked if there was anyone

from Transmission at your study committee meeting and you

indicated that there were not.

A That's correct.
0 What was that study committee?

A The study committee was strictly for the steering

column, and it was for presenting any design of manufac-
turing changes, initially, so that everybody could

understand it.

28< AA___—_______—___—________—___J



17

18]

19

10

13

11}

I

I

|

|

1

f

p Would you state your name for the ladies and

gentlemen of the jury, pleése?

ﬁ Frederick W. King; the Third.

o Where do you féside?

?A . Northfield, Michigan. \

;Q By wﬁom are you employed, sir?

lA -Ford Motor Company .

{Q Téll the ladies and gentlemen of the jury, if : -
, _

you will, your educational background

i

!

‘A I have a Bachelor of Science in mechanical
! - |

englneering from Bucknell University,

!
Q When did you obtain that degree?
. _

-1965.

j
|
|
|
|
f

Where did you go to graduate échool5

Drexel Unlver51ty -—= excuse me, Drexel Instltute

Q How long did you attend graduate school?
. :

About a year and a half.

-

[

J

|

| @

I

|

I A

B

of Fechnology in Philadelphia.

i

!

|

] _
i Q What field of study were you in at that time?
!
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‘R That was also mechanical engineering.

Q Haveypu been cdntinuously employed by the Ford
Motor Company since 1965? |
A Except fbr two years in the military service, yes.
.AQ Tell the ladies ané gentlemen, ifvyou will,
what‘you have done with the Ford Motor Company since 1965,
excluding the time that you were in the military sérvice. '
A I started in steeriﬁg éolumn engineering, and

essentially have been in that area since I started with

the Ford Motor Company.

1Y - I show you a document that is marked Plaintiff's
Exhibit.Number 21, dated April 19,.1971. VWould you take a
moment and lopk at that, Mr. King, and familiarize‘yourself
with its contents, please? |

A (The witness complied with the request.)

Yes, I'm familiar with this.

Q Tell thé ladies and gentlemen of.the jury, with-
out reading it verbatim, what that is and the background
and what was done.

A One of the things that Doug Dixon and I.perceiveg

that might help people understand how to operate their

284




(3]

3

(3]

17

18

19

Ford vehicles better, would be to put some'very explicit
instructions in the owner's manual. The letter that Doug

and I signed, essentially acéomplished putting those

instructions -- or at least getting consistent instructions

into all.of the owner's manuals.

Q When you say "consistent", what do you mean

by that?
A Well, some of the owner's manuals -—-— I think,

probably in 1971 -- didn't all have instructions to set the

- parking brake everytime you left the vehicle. - We wanted

to be sure that that was in all of the ownerfs‘manuals and

that it read the same way in all the owner's manuals fbr

'~ each different car line.

Q The content of that letter, was that a';ecommeﬁ-
dation for a change in the manual of the Lincoln—Mercury ;‘
automobiles? |

A It was more of a direction to make.a change,
rathér than a recomﬁendation. |

Q Tell us what the specific direction was, to be

.put into the manual.

1

A The words that we wanted to put in =-- it says,
"add to the part description on driving with the select-

shift transmission section" -- the words that we wanted to

t
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ge in there were,\"wheneVer the car is parked, be sure‘
the selector lever is in the P position; set_yeut parking
brake' everytime yoﬁ leave the car."

Q Do you have any ﬁotee to indicate when that
change'was effectuated, or when it was. put into "the L;neoln
Contlnental owner's manual'> | |

A I'm qulte sure they all went in with the fxrst
prlntlng of the owner's manuals for the 1972 vehicles.

1

R Q Thank you.
| De.you have'any independent‘recolléction'that
far back, in 1971, Whethet you and Mr. Dixon had anythingv
. to do.with the letters involving the wotd,'P~A-R-K (spelling)?
A Yes, we did;
Q< " Tell the ladles and gentlemen of the jury, if
you wall what you and Mr. Dixon considered or did in that
regardf
A, v‘One of the thinge that Mr. Dixon and I were
concerned with is that, on what we call our cluster
printal display, we spelled out the whole word "park”. - Tﬂe
P was a large letter and the lettets A, BIand giwere
smaller ietters, but the entire word was dieplayed there.
' The actual "park" position, that is, the point

where the needle, the indicator needle, would align with
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tﬁe ”pérk" position was over the letter A of the word'"parki"
And we were concerned that some people might presume thag
if they reached any point on thét word "park" -- perhapgu
the §_-- that tﬁeir transmission would properly be in park.
‘So to eliminate that potential, we decided thé;

-

wé shodld take off the letters A, R and K, and ﬁovthhé
1§tter P over to where the A formerly was, because that
was the correct "park" position, and.eliminate ény
posSibilityvthat‘a customer would perceive that the
éntife width of that word "park" was a "park” position. . °

" Q What is your recollection as to when that‘.
change was made?

_‘A' As far as I know, it wasvmade aléo_at the start
of the 1972-model productién.

Q -Thank you.
MR. ‘LEWIS: May I see Exhibit Number 20, please?

BY MR. LEWIS:

Q Mr. King, let me show you another aocument,

‘which has been marked as Plaintiff's Exhibit 20. Take a

few moments, or as much time as necessary, to review that
and familiarize yourself with it.
A I'm familiar with it.

Q. When was that done?
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A Midsummer of 1978 is when I put‘that_together.

l | Regarding éaragraphs one and two, basically

4 what you've -just told us, with referehce to the.
g.andrthe A, R and K;-is that'correct?v

Yes. |

This is a memorandum to the.files, it's,indicated;
Yes. |

For what purpbse?

P PP PP

Our Ford Automotive Safety Office asked me to
jot down my thoughts and recollections, to help them under- .
stahd the letters that Mr. Dixon and Mr. Bryant had written

during the 1971 period. Since I was still in that area

and héd been in the area during that time, they asked me
becau%e they felt that I would be able to recollect some
of tthe things, to help them understand the background

of those letters.

l : o
h ~That's the Mr. Dixon and Mr. Bryant letters 6f
'71 yLu'ré talking about? | |
_ L "~ Yes.
L Now, let's go to the third paragraph. Withouf

readﬂng it verbatim, what did you do in that regard?

k The one that starts off "discussion with2"
! .

!Q - Yes, sir.
i
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A Since I didn't have any real good, firsthand

knowledge of the actions described in that last paragraph

‘as I did in the first two‘paragraphs, I talked to both

Mr. Alexandrowicz and Mr. Notestine, who I knew had been

involved in some of the designwork at that time, and tried.

to recollect from both my own memory and through them, the

desigh approaches that they either considered or looked
at or worked on du;ing that.period. |

Q Does the memorandum indicate'the t}pes.of things
that.they considered?

A Yes. ‘There_were two things that were considergdf
One was to put an angle or a radiu§ on the insert platg; th%
other was to make the distance between the "reverse" ané: \
par ; positions th;a width that the General Motors positions
were; o | | |

0 Is what we're talklng about here the wider land:

does ‘that make sense to you?

A Oh yes.

Q . We've beén using that term here.

A Yes.

Q What did you record, of what did yoﬁ find?

A Well, f didn't get peréonally involved in thé

angle or ramp insert. One of the things that we considered

{ | 289
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was, as I mentioned, to make the land wider. You have to

understand that there's é tendency in the automobile
industry to look at your competition.and understand their
design approach and considér if yoﬁ're overlooking sométhinq.
'WQ lookea ;t the General Motors design and

considered adopting that a§ our own.

Q AMr..Bryant, Al Bryant, was the geﬁtlemag in
charge of you at the.time, your grouyp there? |

A  Yes. |

Q- Ahd do you remember working personally with‘him
regarding the wide land?

A ‘No.

Q | What Vas decided abéut the wide land,_based on
your inquiries? | |

A wéll, the biggest conéern that we had with it
was  that we couldn't cdnvihce ourselves that it would help
customers improve or increase their perception that thé;'
haad placed‘the lever properly in the "park” position;

We were also concerned that, because it wodld.be

wider, it.might provide a greater area tb placeAthe lever.
up on that land, rather than putting it in the proper

position.

Q And how about the angle or the ramps?
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A I really didn't get involved in that. I knew '

that it was being done. That's why I called Mr. Alexandrbwicz,‘

because I knew that he wasgprobably'as intimately involved
in that as anybody. But I really didn't have any personal

knowledge of what was done on that.

Q Going on down to the last paragraph there, I

.guess the best way to handle this would be to read the

last sentence, if you will, of your memo to fiie.v

A It says, "I jusf beliéyefth§£'the actions takeh
in the ownef's manual and the printal dispiays aré the
only effectiveAmeans known'tb reduce operator error,
althoﬁgh I couldn't find any siénificant documentatioh"
on this point.” |
| .Q .What &o'you mean bf that? .

A Weil! as I mentipnéd; one of the things that
were-éoﬁsidered was to make that land the ﬁame width as

the General Motors width. We were concerned that if we

~did that, there might be a greater tendency for people to

leave the lever up on top>of that, and perhaps increase

whatever problem frequency the customer might experience.
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We couldn’'t see any advantage to'doing that

because it didn't appear to us that whatever that width is
would either encourage or discourage people from

accoﬁplishing the park-engagement operation correctly.

Because we couldn't see any clear advantage and

i
1

[ _
we dld see a potentlal disadvantage, there really wouldn t

_ —
be any point in proceeding with something llke that.

Q When you say that you looked at the GM deSLgn,

i

l
you %ooked at all of the GM insert plates?
A, I don't know how many insert plates GM had

at the time.

L We were looking at a characteristic on one of

- the phates.

The characteristic was the longer land?

- Yes.

gy
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| Q -Did you get in touch with sbme of your
professidnal colleagues at GM and say,IAre you having
reports of people placing the tang on the land?
A. - No. ; |
Q Do.yoﬁ know whether the_ionger land at GM is
‘ v

resulting in more cases, or less cases, of people leaving

the tang up on the land?

A I don't know.
Q You don't know?
A No, I don't. o
o Q- Don't you think that was importént_to find out,
Mr. Kiﬂg?' | |
A I'm not sure that they would even-knbw.
Q ~ You knew at Ford, didnft you?. |
A | Yes, we knew. .
; Q You knew because you were getting customer _' |

" complaints; isn't that so?

| A Yes, we were.
Q If GM were‘getﬁing customer complaints, they
would know tdo, wouldn;t they?
A  I'm not sure about that.

Q " Referring to Exhibit Number 21, you said that

you felt that that was a direction to make a change rather

than a recommendation?
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‘at all of what a longer land would do?

A . Yes.

Q@ - Do you have that in front of you?
A. No, I don't; but I remember the words.
Q " You're making a distinction between the words

"diréctiop" and "recommendation", sir?

A, I just wanted to clarify that when we said;
"please immediately add", thﬁt that was mo;e,a.directive
than wBrds that I would use for a recommendation.

Q Would you classify it as a warning?

A - I think it's accurately stated. ‘It,sayé,
"please immediately add." |

Q Other than discussing this change in the 1and_'
with Mr. Alexéndréwicz, over fhe three or four weeks théé;.

you considered it, did you make any empirical investigation

A No. It was our judgment thaﬁ you could look at
that type Qf.design and make the kind of quantitative, or
qualitaﬁive at least, judgments'that”you would.want to
make; as opposed to a pérhaps more empirical analysisithat
you would Qant to do of a ramp ihsert,

Q Would it be fair tofcharacteriie what ybg did,'
Mr._King, was consider and talk about this longer land, and
conéiude that it was more likely to hang up on.ﬁhere if it

were wider than if it were narrow?
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A That was one of the concerns that we had, that

it‘might be more likely. But, as I mentioned, we were

" also concerned that‘ituprdbably would not help.

Q Mr. King, let me ask you a question. is‘ghe
concern that the tang hangs up on thefe, or that it falls
off of there into reverse?

A Well, I think that the conéern, accuratelyA_.

stated, is that the customer places it on the land rather

than placing it in the pocket.

Q@ - In addition to you and Mr. Alexandrowicz, were

there othef'design engineers reporting to Mr. Bryant

regarding these matters?

A Yes.
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" A Robert Everson.

;Q , Where do yeu reside, Mr.'Everson?
;A '.Rochester,‘Michiganf ‘
' _What is your ﬁrofession?

A Engineer, Ford Metor Company.

Q- Will you tell the ladies and gentlemen of the
jury your educatlonal background; where did you go to high
school?, and pick it up from there.

" A High school =-- I went to high school in

-Portsmouth Virginia. I subsequently went to college at

Virginia State College and graduated with ; B.S. Degree in
phyéics. Subsequent to that, I went to -- by way of a
teachlng fellowshlp, I went to the Unlver51ty of Michigan
and I recelved 4 Master of Science Degree in physics at the

Unlver51ty of Michigan in 1969.

Q And then would you tell us where you.wefe
~employed?
A I am employed at Ford Motor Company in Dearborn,

Michigan, in the Design Analysis Department.

A.  As you can see here (indicating), at the base of
the:steering column you have what we call at Ford Motor
Company the bell crank assembly. This is the linkage that

gets you from the steering column, over to the transm1551on
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case (indicating.) You can also see a number of grommets.

Q Let S see 1f we can turn it a little more.
A nght There are-approximately‘é- well, there
are six grommets on here, but for the purposes of this

demonstration here we're talking about four grommets. Thesd

.are pPlastic bushings and they are used in\this linkage

design and system to isolate noise from this (indicating)
column, because if you had no bushings or pins in here,

the engine noxse,'by way of all this metal, would be |

transferred'up the column, into the passenger compartment,

.and it would be objectionable to the persons inside.

Now, this bolt that fou see'onAthe output side
of the transmission (indicating) is something that I had
pﬁt on because I.just wented to demonstrate-thet;if you
are in park and you are latc¢hed, and you put. some load on
the transmission'-- for instance, if'it's_parked on an
inciine or:something,-there is no way itfs going to come
out (indiceting.)

‘And that was about 150 pound feet of torque

that I was putting on there, and it's just going to stay

latched. ' | )

-Q - If the shift lever is properly put in the parking
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) 1
- gear, you've demonstrated that it won't come out. What
does it take to get it out of the parking gate? _
" A ‘ﬁPﬁll it back (indicating), and push it down
1
|

'(indicatipg.) That's what it takes.

e Now, when I contacted you, Mr. Everson, did I
advise you that a complaint had been made about one of the
bushings being.in some damaged~condition?

A : You_certainly.é;d. And I exﬁressed the opinion
at‘that point in time, that no missing bushing in thelv
linkage ==~ no single missing bushing in the linkage would
cause you tovnot_be able to get into park. )

[0}  And did I ask you to put this machine.togeﬁhe;
with a grommet that was broken?

A 'foq_certainly did. |

o} And have you done thaté

A It's been in there all the time (indicating.)

Q Now let's turﬁ it_around and show the ladies

and gentlemen of the jury the grommet that is broken. 1If

you will, point that out, please.
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é The grommet that you see here at the base of
the s%eering colﬁmn is complotely sovered; it's in two'part%.
Now,-if this particular grommet were comoletely missing, |
i .
then %his red lever would fall out of there. There would_'
| ' ' i

~be no/way you could operate the transmission.
! v

: ' Now, if that iever were out of there, and you
I

went to start the car, the car could not start in gear,

I

given the fact that this neutral sw1tch is fleld-set in
l .
theAn?minal position. That means that you can'ohly start
the c%r either in park or in neut:al;_
;o So, if this (indicating) lever is.not hefe
;

(indihating) you cannot shift and you w111 not go anywhere
although the car will start.

[Q Is this the broken grommet that was 1n1t1ally
I

reponted by Mr. Divine as being the cause of the problem?
I

Al That's correct.
i .
!Q That's why you put it in there?

| _ :
A That's correct. I wanted to simulate what was
| .
t .

conveyed to me by your office. Now, I went an additional
I

step,and I completely removed all of the materlal but I

put- % Piece of wire on the front side so that I could get .
i

chplete metal-to-metal contact between this (indicating)
, ,

4leve;, which is welded to the base of the steering column,

!

I .
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and tﬁis (indicating) bell crank lever, this shift rod
here éindicating.) .And even wiih-that particﬁlar‘configura-
tiah,‘l was'stiil able to latch in park. :

: Q: What you have demonstrated now, of course, iszi_

with a broken grommet?

A.  That's cofrect; completely severed in two'parts.

d 'Is there any regulation or standa;d, or whq seﬁs
the pbsifioning of "parkf,."reverse";‘"neutral", "drive”®
and "low?"

; That's a federal requirement. The federal
goverﬁment sets that.standard, or did set that standard,
t=To) th%t all of the manufacturers shéw the same kind of

pattern.

_ Mr. Everson, do you have an opinion, based upon
yeur;knowledge, training ahd experience and investigation,
baseﬁ upon a reasonable degree of engiheering~probability,
of wﬁethér ér not this system, this transmission system"of

the ¢-6; is reasonably fit for its intendéd purpose to be

t
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used in an automobile?

A ‘Yes, I do. | | —_
Q What is that opinion?
A~ The opinion is that if the selector lever is

AS

latched in the "park" notch of the insert plate, it will

Q "Do you have an opinion, 5aséd upon ybur know-
ledge, training, ekperience and- investigation, and upon a
reasonable degree of engineering pProbability, that .this is.
a géod ;nd safe design of a transmiséion,.and in compliance

with the state of the art at the time of its manufacture

for the 1973 Linqoln Continental?

A Yes, I do.
Q@  What is your opinion?
A My opinion is that this particular transmission

design and system was at the state of the‘art.and_is still .
at the state of the art. 'By that I mean that the linkage
system that you see he#e (indicating) was designed for éhei
1973 Lincoln and.is stiii désigned‘for the 1979 and 1980:
Lincolns. | |

That is, we haven't changed anythiﬂg. This

-

(indicating) is the state of the art.
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Q@  How does this compare with Cenerai Motors ahé
Chrysler? |
A - To my.knowiedgé, #he indust;y uses the éamé kind
of #rrangement. They use the same kind of insert plate;.
they use a similar system of linkage; and to my knowledge,
they use a similar sYstem of inner manual levers.
| Q Can a person, thouéh carelessnésg or intentiéﬁall;,

put the tang up on the land of the insert plate?

A Absolutely.
vQ © Can they do it with a Géneral Motors product?
A Yes. |
0 And a Chrysler product?
| A Yes.

I might add that one additional thing I did not

touch on is, I belleve the statement was made earlier on,

_that the emergency brake could not be set in the neutral

position. And I can demonstrate quite readlly, on this

particular setup and on the plaintiff's car, that there

“are two positions that the emergency brake can be set in;

one is -"park" and the other is "neutral."
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d o Do you have an oplnlon, based upon a reasonable

'degree of englneerlng probability, as to whether or not

this 1973 Lincoln Contlnental was unreasonably dangerous

for use as an automobile?

A;' Yes' I ddo
o What is that opinion?
A - My opinion is that it was not unreasonably

dangerous for its intended use; in fact, it was safe for

-its lntended use. It met the state of the art.

¢  What do you mean by."state of the art?"
A That is the full intent -- the full, if you w111
standard or technology at that point in tlme. We couldn't

find any better way of doing it at that point in time, or

Q Mr. Everson, in connection with my request to

you for assistance, did I ask you to go down to the Giant

parking lot where this was reported to have eccurred?

,;A. Yes, you did.
Q What‘did-you do when you went down there?
A Thada--
- Q AWhat did I ask you to do?"j - ' -
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i - You asked me to take measurements of the grade
of the parking lot and generally get familiar with the

layout.

a Accordingly, did I ask you to teke any tfpe_ef‘
instrbment to make any measurements? ‘ | | |

A ' Yes, you did.

.h B And what type of instruments did you take? )

A It was an angle-flnder, it’ s callee an
1nc11nometer and it's used to measure angles or slopes.

|

|

b - biad you make measurements on both sides of the .J
parcel pickup == I'll put it thls way: If you were s andlng
in front of the store, looklng at the store,. did you make
a measurement at the right end of the parcel-pickup lane»
as we?l as the left side?

A Yes, I did.

;Q | And for a purallel direction in front of the ‘

store, parallel --
|

‘A Yes, I did.

|

:Q Tell the ladies and gentlemen of the jury your
findings.

A I found that the slope in the parking lot was

s - 304




7

11

131
14
15
16|

17

10

11

neutral?‘ |

minimally at four degrees and maximally at four and a half

degrees.

1) And I want to be sure, without wasting e lot
of tiﬁe - lflthls tablet was the store, you were taking -
it this (indieating)'way; is that correct?

;A- Both‘directions. I turned the angle-finder
toward the stere, and parallel.to”the store.

0 And_the slope this (indicating) way wae hew mucﬁ;
was that the ?our and a half, or the four degrees?

A It&s kind of misleading.: Because of the flatness)
on some of the.areas,vthe slope would be almost impereeptibl
But-whet I'm?telling you is that if yeu placed the inclinom-
eter, running with the grade to the store, ‘the minimum'ahgle
that &ou wouLd measure is fodr degrees and the mexiﬁum angle

that you would measure is four and a half degrees. .

1} Is the effect of an operator putting the tang

. up 6n the lend, between park and reverse -- would that

basically have the same effect as the vehicle being in
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A Yes, it could have.

Q That is, assuming that the brake isn't on?
A That's right.
Q Now, do you have an opinion, based upon a

reasonable degree of engineering probability, as to
whether or not a vehicle, weighing the amount that.it did,
if left in a neutral position, would, on a grade of four

to four and a half degrees, eventually commence to roll?

A Yes, I do.'
Q0 What is that opinion?
A My opinion is that, dependent upon the position

of the vehicle, it may very well roll. It depends on the
exact position of the vehicle with respect to the grade.
In this particular case, there is no certainty of how long
the wvehicle would stay on the grade, smmply because the
grade runs transverse to the location of the store.

' e . Would any activity witﬁ the car encoutage-or

start it to roll, or have a tendency to do so?

A 'Certainly. o
Q Such as what type of activity?
A Any kind of force input; slamming the door or

openlng the door, shaking the car, puttlng grocerles in.

and that sort of thing.
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better design than the longer land, yes.

Q ' MrL Everson, is it your opinion that the shorter

land is bette?,than the longer land? '

A Iﬂ is my opinion that the shorter land is a

Q Dq you consider yourself‘an applications engineerx?
A Né. My title is design engineer. | |

Q Yéu're a design engineer?

A Ygs, I am.

0 Would it be fair to say, Mr; Everson, th;t one

of the tests of whether something is of good design is

whether or not it works the way it's supposed to; empirical

data, go out into the field and see how it's working?

A ﬁes; to .some.extent. you do generate feedback-

from the field on your product.

Q. Have you seen the'comparison between the GM

feedback and the Ford feedback, Mr. Everson?

1

A I have not.

e Isn't that important to you before you would

come into tHis court of law to testify?

A I don't know whether it is or not. I consider

that (indicéting) to be of very good design. And, by the

! 307 4____)



13

14

23

13).

i
i
L
il
!
!
!
¥

way, Ifmight add that in no position I've had within the.

éompady have I ever had responsibility for designing trans-

missidn linkages or transmission conponents.

|

RS ~ R

that a

Now, -earlier, on your direct exam, you said

person could put the tang on the land bétween park

and reverse if he was careless, I believe the word'was.

A
;
r

|
v
|
i
t
!

posit#on the tang on the land.

|
Q
i

x
that true?
|

N TR

LY

to do

_p. —_ ,_P_._, —

1

that teils

—," ?-—_

isn'

I don't remember saying that, but you can

e,

And that can be done through inadvertence; isn't

Oh, absolutely.

Without intention?

Yes.

And that's not what you intend your customefs
t that true?

That's true.

Do ybu know of any warning in the Ford manual
them not to do that? |

No warning in the Ford manual that tells them

not to do it, but there is a statement in the Ford manual,

!




I believe, that says to put the selector lever in the.park

position and set the brake.

Is that an instruction, or a warning?

That's an instruction.

AN
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" A William Alexander Barr.

Q Where do you reside?

A Gibson Island, Maryland.

o And what is your profession?

A I am an engineer. Right now I am, and have been

since 1958, a member of the faculty of the'Naval Academy..

Q What do you do as a member of the facultyiat

- the Naval Academy?

A~ Teach engineering courses.

Q I'm sorry, did you say how long you've been

| doing that?

A Siﬁce 1958.
Q .VTell the ladies and gentlemen of‘theAjury‘your
background aﬁd training. | |
A I got a B.S. in ﬁechanical engineering in 1948
from the University of Virgiﬁia; an M.S. in mechaniéal
engineeripg from V.P.I. in 1951. I am a registered
engineer in Virginia and in Maryléhd.
0 ‘What is an M.S..?

A Master of Science.
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Q Mr. Barr, . at my request, did you make some

examlnatlons 1nto the Ford C-6 transmission?
i

A Yes.

Q Approxlmately when did I engage you and ask you

to study the transmLSSLOn of the C-6 Llncoln Contlnental"

A The 1n1t1a1 contact was a statement from you

-in the late sprlng, I think. I really didn't get the
\ L.

assignment until about August, I guess; around the first
of August. .
Q Have you, since that time, examined this -

transmission system?

A Yes, I have.

i

THE WITNESS: Yes, that's right; yes, I did.

BY MR. LEWIS:

Q ‘Have you also looked into and examined other
transmissions, of either Chrysler or of General Motors?
A Yés, I have.

Q Yeu were inbthe courtroom as the description of

p . | N . -
how this transmission system works was made by Mr. Everson:
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Yes.
And did you hear that description?

.A . did. |

Q And without_gding through that again, do you
agree that that's‘thé way.this sygtem‘works?

A Yes.l

Q What is tﬁe purpose of.the'gate insert plate
up in this general érea right here (indicating)é

A It's to hold .the shifting lever in that position
so-that it can't be moved out -- so that it woh't be moved
Qut;:it can bé moﬁed out.

_Q What holds it in that gate?

A There is a spring that pushes -- hol&s the tang
in tﬁe gate, behind the tang; just behind the --

Q " Coming down into it?

A " Yes -- weil,'no, I think it's actually built intc

the column but a spring forces the tang into the gate.

Q Now, did I ask you to make some tests?
‘A, Yes.
0 What tests did I ask you to make concerning

this and other model transmissions?
A To make tests to .determine the torque required

to -~ let me back up a minute-n-toAput the lever on the
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land, the shifting lever on.the land, not in the parking

slot, and then to determine the amount of energy required

to move it into reverse.

Q Now let me see if I understand. You did tests

z

and you lntentlonally put the tang of the shift lever up

' on the land --

A Yes.
Q -+ and then tested the torque or effort needed

to. move that tang from that p051t10n 1nto reverse°

A That s correct

Q Hew do you express that meaSurement?

A Sincevit's torque,'it'would be inch pounds.

Q D#d you compare this‘C-G with other transmission
make the meaeurements on other trahsmisSioﬁslof other

manufacturere?

A Yes.

Q | Wﬁat other manufacturers? |

A Ohe Chrysler product and'severa1 of GM.

Q How many C-6s did you exam1ne°

A I think it was five. "Tested", I think, is a
better word, and there were five.A

Q Can you tell us -- if I can ask you to get your

notes out -- how many General Motors products you tested

|
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with that same condition?

A .Si# ~~- seven.

Q Whet model care did you test that had the c-6
transmission,;what makes?

A A 1973 Mercury Marquis with é 400-cubie-ipoh t
engine. A 1954'Linooln Mark IV. A 1972 Lincoln. A 1973-
Lincoln. And there was one other Lincoln that we attempted
to ﬁeasure but apparently a sprlng was broken and it took
no forceAto ﬁove it into .reverse.. | |

Q- How about the General Motors products; what

-model cars were they?

A . A 1976 Cadillac deville. A 1972 Cadillac, and
I'm not sute:;hat model. A 1973 Cadillac. A 1972 0lds
Ninety—EightL A 1972 Buick Spoftsﬁagon with 350-cﬁbic-inch
engine. And ‘I have one QithAa 1971 Chevrolet Nova, 307- |
cubic-inch edgine. |

Q Did you find any of the GM products that had
the same phenomenom as to movement as the one Ford product’

A It actually took less effort to move it into

reverse.

Q lee the ladies and gentlemen of the Jury the

results of your test on the c-6.
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- the maximum, 62.2 -- 61.2. I'm sorry.

10

A On the C-6 I found -- probébly the maximum and
minimum inch pounds of torque would be best.

The minimum inch pounds of torque was 42.8; '|

0. That's the inch pounds of effort or ﬁorque that
it would take to make that tang start to moﬁe along the |
land? | | |

A Thatvis correct.

IQ. Now, what measurements did you get”for the
General Motors products?

A For the‘General Motors, I got a mihimum, in

the 1972 O;dstinetnyight, of 15.2 inch pounds, and the

maximum seems to be the 1976 Cadillac deVille, 30.4 inch

pounds of'torque. _
@ - In other words, the range was 15.2 inch pounds

up to a maximum of 302

‘A 30.4, yes.

Q Inch pounds?v
 A Yes.  |

Q In other words, it took considefably léssAtorque

to move the tang across the land in the General Motors

products?
‘A That is correct.

Q How about the Chrysler products?"
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tranSmissioné of the various companies?

[34}

inch engine. fThat one required 62.3, maximum, inch pounds

of torque. to start it to move.
: ! _
|

AN

i
1
|
|
[

| .
Q What did you do to gain your knowledge and

| .
experience a@d study of these transmissions?

| . _
A Attempting to set the ones that I was testing;

some 15 of tﬁem, I think, all told.

Q@ - Did you read manuals or any literature on the
d :

\

A I have read them, not all of them at this time,

but T don't ﬁhink there's much information of that nature:

1

in them. !
{

\

- |

o . . |

‘A The Chrysler was a 1973 Imperial with a 400—cub1c- '
Q Héw long have you had knowledge or experience

- in transmissions?

A. ~ Automatic transmissions?
| _
Q Yes, sir, automatic transmissions.
. | . . : .
A I would think, 20 years.
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Q . Mr. Barr, do you have an opinion, based upon

your knowledge, training, experience, testing and investiéaJ
tion, and bésed'upon a reasonable degree of engineering
p:pbability, whether or not a wider land in the column
insert plate than in the Ford c-6, wou'ld have any effect -orvx
a reasonable operator in making an error and placing the

tang of the shift lever on the land between park and

reverse?
‘A Yes,
Q@  And would you tell the ladies and gentlemen of

the jury what your opinion is?

A - That it is easier to place it on the longer land;

‘there is more area to place it on.

Q 'Dﬁ. Barr, do you have an opinion; based upon
your knowledge, training, experiénce, investigation,and.
testing, and based upon.a reasonable degreé of ehgineeringb
probability,_as to whether or hot the amount.of inch pounds
of effort or torque required té move the tang of the shift
column lever off the land, into either park or fe&erse,
would have any bearing on the tendency of the tang to move
from the land? | |

A .. Yes.

Q What is that opinion?
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. proportionate to these torques that I have found. Therefore,

10

A That the amount of force required would be-

GM, from my sfandpoint, would be easier to move off of the

land and‘drop‘into reverse than in the Ford”Motor_Company

product or thé Chrysler.

o Q Mr. Barr, do you have, again, an opinion, based _

upon your training, experience, testing, and based of

" course upon a reasonable degree of engineering probability,

as to whether or not the C-6 transmission is reasonably

fit for its intended use in an automobile?

A Yes.

Q¢  And what is that opinion?
I

A I, think it is fit.

Q Why do you say that?
A

It's the state of the art. 1It's comparable —-

or actually,ifrom-thé standpoint of the amount of energy

'required to force it into neutral -- to cause it to go

into neutral’from reverse, I would think is safer.
‘ 3 .

| Q Do you have an opinién, again based upon your

knowledge, training, experience, and of course based upon

a reasonable;degree of engineering probability, as to j

whether or not the 1973 Lincoln Continental is unreasonably |
dangerous to be used as an automobile or a private paséenget

car?
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A Yes.
|
Q What is your opihion?
i .
A | That this transmission and shifting mechanism is

not dangerous.
. |

Q Why do you say that?
A Be#ause of the test results that I 6btained-and

compared to Gﬁ and Chrysler;

!
!
i
1
|
2 .Mrf Barr, I believe you said that it waé‘easier

3
to place it on the longer land; those were your words, I
| .

believe. |
A Ye:s .
Q Is;it more likely to place it on the longer land:
-A I Lhihk itvfollows, yes.
|
i
|
|
Q MrL Barr, the energy reqdired for the C-6 was

two to three times higher than the energy required for

General Motoqs, to move that shift lever; isn't that true?
A The torque wés,‘yes,
i

Q The torque was. And, sir, doesn't that vary,

o . | _
too, by the length of the lever, the shift lever on --

319
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force or torque.

13

A No. The torque -~ all of my measurements were

made at eight inches from the diameter,.so I can.use either

Q Don't you think that it would be important for

you to know, before you come into this court of law,

" whether there are more of these indicents of Ford‘tangs

being placed on lands than there are of GM tangs being
placed on 1anés, and more incidents of Ford tangs falllngi
of £ into reverse, to the factor of perhaps ten tlmes over
GM; does that surprlse you, Mr. Barr?

A No; I -- the reason that I didn't was that I
understand that 1f we == in this case, I gather that -- and
I've got to go into what I have heard --

.

MR. LEWIS: - Not what you've heard; just from

- your investigation of, this particular case.

©

THE WITNESS: AIl right. It's information that

I gathered about this case that made me realize that those
‘ _
reports resulted, really, from what has been going on.

BY MR. COHEN'

0] Do you mean the large number of reports of

320
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incidents of transmissions being reported by their owners

slipping into reverse; is.that what you're talking about? -

A The large humber of Fords, Yes.
Q Mey I see your notes,'please, Mr. Barr?

| A Yes. | |
Q Did you prepare a written.report, Mr. Barr?

A No, I didn'f.
Q ‘Why not?
A I wasn't asked to.

a,

not to prepare a written report?

A No, becauSe a lotvof this data wae just collectec
at the end of last week and I didn't have time. |

Q | I see ﬁhat Mr. Bancroft, Mr. Lewis' eoecoﬁnsel,
in his lettei to you of September 19th asked yeu to check
whether the ignition key comes out of the lock mechanlsm'
‘-when the vehlcle is in some other mode other than park.

Did you do that?

A Yes.

Q ADid You report on that here_today?

;A I haven't,-no. I haven'p.been asked;

Q Check and document indie;por positions to ensure

proper needle alignment; did you do that?

A, Yes.
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d you report on it here today?

¢ bi
A Nc]i>.
- Q Céeck to see if park gear w111 hold on 1ncllﬁes,
did you do tﬁéF?- | .
° 1aia
Q. ' Did you report on that here today?

]
A Rather brlefly, yes.
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' Here we are talking abdut'relatively few

claims in comparison with the number of vehicles and the

‘number of times that thlng 1s used; the number of times _
that transmission 1svput into Park 1is literally 1in the

billions.

from the standpoint, from the light of a normal warranty
claim by a manufacturer, it's not significant when you

consider the numbers.I toldithe .Court. earlier-  You~consider

'the.numbe? of times that transmission all the way across the

country is put in Park everyday the number of accidents:

are not significant.

:THE COURT: He wants to give testimony he has
read that there have been other incidents throughout the
United States_where this has happened and as a result of

his Having read those he believes this rebuts the -

323
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testimony of Mr. Everson yesterday.

First Mr. Everson sald there weren't very many --
MR. LEWIS: He didn't say that.

‘THE COURT: Wait just a moment.
?MR. COHEN: He intimated there weren't
very many when I asked ‘him if he could think of others.

only one other and said he had heard of another.

‘Mr Lewis in his opening statenent said I

think something about six a month.
|to think the’ numbers are that small.
- 'MR. COHEN: Yes.

going to testify to?

' THE WITNESS: The summary that I have:

injuries and twenty-three fatalities over a period of

1970 to 1978.. ’ | e
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MR. COHEN: That there weren't very many --
! .

And he said, Let me think, ‘sort of intimating there was o

‘It s important we think the Jury not be ledxv
'THE COURT: Is he going to give the numbers?

:THE COURT: What is the specific number'you're g
seven hundred seventy-seven accidents, two hundred fifty-nine

'THE COURT: So that really is the issue for
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the Court to decide, whether or not he may based on that

press release whether he may testify that his opinion is
based on thosejfigures that he obtained from the press:

|
release.

;_Q" . The Ford witnesses testified and Mr Everson
particularly demonstrated if the thing were all the wav in
Park it couldn't come out, put the torque wrench on there.
Does that have anything to do with what you hypothesize

happened in Mrs. Bartholomew S case?

A ‘NO.
Q ;Why not?
A !As far as I'm concerned in my own opinion is ;f

that Ford is absolutely correct. That transmission will not_
slip out . of Parkr I think that 1is absolutely correct. |
Mr. Everson*demonstrated it on the model. T have never1
known personally of a case where the transmission was -

actually in Park in the -full sense of the word where it
slipped out. | N

Q ; Can you demonstrate to the Judge a situation

a
Ly ) .

.you think occurred on the Bartholomew vehicle with this

machine’
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here in a Courtroom without a car, without a elope,
| -2

| without anything else. I mean, he --
A | |

~ MR. COHEN: It all goes to the weight, Your
| ' ' . , .
| | o
|

THE COURT: Walt just a minute.

Honor.

l’MR. COHEN: I apologize.

I : C |
MR. LEWIS: I really don't know where we're

going with al# of this. 1In fact,'it sounds exactly like
o S
| what we've been saying. But I donft know what the purpose

of demonstrating_what happened on a slope with this machine

not on a slope, not with the doors and not with loading

p
|

groceriles ihtq it or anything_else. It is not similar in :;

the cases of experiments. The law in Virginia on

experiments, they have got to be almost or essentially'

{

identical to the situatlon at the time. And I Just don't

think it would be proper to say -- He's already testified

I've said what I've sald about attacking one of our witnesses

but I don't believe he's saylng he's: attacking any of
|

our witnesses. I don' t*believe his.testimony would be

proper as rebuttal.

:on this land he belleves the shift was, to establish what o
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' MR. LEWIS: How in the world can he :do that

lTHE COURT' So far as hisndemonstrating R
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he claims the 1llusory position, he may do that.

MR. COHEN: Do you want to see him do that?
THE COURT: No. I take it he will do it.
MR. LEWIS: I will say for the record:
-respectfully, four Honor,~I don't know anything more
speoulative than this where the Plaintiff herself has
-equivocally stated, positively the’ tang was In the Park
position and to allow a witness, this almost gets into a
soothsayer or a fortune teller to say 1t wasn't in there,
I'll tell you where 1t was. That land, whether it be GM
land, a Chrysler land or Ford land has certain width.

How.can he tell you where the land was.

youlmay argue that to the Jury.

So far as rebuttal, this 1s'defense exhibit

3 and it uas demonstrated to the Jury yesterday with respect
to the use of it and its workings and I think it is proper

rebuttal for the expert for the Plaintiff to show on the

very -exhibit his~theory of the case as where that "1llusory?
_ :
Park position is. So, I overrule your objection.
MR. LEWIS: I do want to rely on the

Massey versus Firmstone-cases.

. THE COURT: I understand your point on that. :

I Just don't think it's applicable to these circumstances.
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‘MR LEWIS: That is correct. And you know
I'11 tell you right now, Judge, if we get into this it's

probably going to take two or three weeks. I am serlous.

I am really serious because the volumes that are -—~ If he

wants to pick out two or three letters or three or four
or five or six I know for a fact there are over fifty
thousand pages Ford has furnished. I don't know how many
thousands of pages GM and Chrysler have furnished. But
this. has been going on for two and a half years and to

take out two or three whatever the number 1s —-- This is

-an expert's testimony. What is an expert? What does an -

expert-testify to? His opinion. We have in our. State you
can't even read into a civil negligence case the renort
of another doctor who you even talked to on the telephone.

"You can't do that. There is a case in Virginia that says

you can’'t do that. You can't refer to another doctor's

| opinion and read it in. And what in the world 1is this

man doing? . ‘He 1s going to take selectively two or three

cases or letters -—--

MR. LEWIS: If we want to go into it any

further we'll get down to does he know how many are C6,

328




13

14

15

16

17

18

10

11

does he know how many are Lincolns, does he know anything

else. I respectfully say to the Court I don't believe he
does. This is a throw up figure he 1is going to take.

What difference would it be if he read it in the newspaper?
Really, what difference would it be? If he went over there
end get some information from them and they've been sittingu:
in the Courtroom, these people. Somebody gives him |
something. I mean, we're talking about an expert witness
whose expertise should be based on his knowledge not based
on an&thing else. And I think as rebuttal what are we |

rebutting. This is proffered as a rebuttal witness and he

is rebutting something'that-somebody-else wrote that he
extracted and he's going to say‘f— Your Henor, wefvefbeen
a long day, a long time and I just respectfully say I,
don't understand the rationale for this.' I reSpectfnlly :
strongly>state eur objection. It's'going to lead into
things I think will be 1engthy; And I think Mr. Cohen has
presented his case. He's presented his issues of notice,
whatever he wants to call it, before this car was built and
now to call this man back as a rebuttal witness I think is
improper and I object to it.

THE COURT: Well, I will give you a ruling

shortly on the very ultimate question.
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Bufxso far as whether it's proper rebuttal,
I have ruled it is proper rebuttal' It is proper rebuttal
of Mr..Everson s testimony of yesterday, Mr. Everson' s
examlnation and statements with respect to whether or not
he conSidered incidents of malfunction, miefunction or
whatever it is and the fact he dic not feel it was that
necessary for him to do that in reeching.en opinion. .And
this witness is rebutting that and saying, Yes, he does_
think he needs to consider those things. So, I think it's

proper‘rebuttal.

16

17

I think he may also sive.that demonstration .
with Tespect to the placement of the shift and what he

considers to be the 111usory part position.’
‘ Whether or not he can refer to the specific
figures and cases and 1nc1dents as contained in that press

release and supported by this data is the issue I'm not -

|ruling on right this second but I will have a ruling for

you very shortly and cite-the authority that will support

whatever conclusion I reach.

THE COURT: At the outset the Court was asked

to rule on whether other similar incidents similar to Mrs.
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Bartholomew's and found in Government report occurring'
before and after '76 would be admissible and the Court's
ruling initially was no, that was inadmissible. But
after looking at McCormick the Court did modify its
ruling to the extent such evidence could be admissible

depending on what it was offered for.

lAgain,-the Court was aSked.to rule on the
admissibility of data from a Government Agency. The
Court deferred ruling and asked for a specific peice of .

evlidence or testimony to be presented so the Court would

e

|have a specific item to rule on.

In response to that a release under seal,
Government release under seal, was offered as a Complainant's
Exhibit. The Court understanding the purpose of that ‘was
to prove the truth of the matter asserted and that there
were a certain number of incidents involvinv a Cé6

transmission. The Court refused it. The Court concluded

Ht was not a Government report it was, in fact, a press

release and it was hearsay to the third degree.

Now, in rebuttal an expert wants to testify
his opinion 1s based on the information contained in the
previously refused exhibit and he has read some of the
Hetails in back of some of the incidents referred to in the

previously refused exhibit. The Court sustained the

objection to his referring to the specific number of
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omplaints, accidents and fatalities contained in the -
overnment press release.
In reaching that decision the Court relies on

he law of evidence.in'Virginia by Friend, Expert Witnesses;

McCormick on Lvidence, Expert Opinion, Section 15 and the
Virginia cases cited in Friend

ﬁThe expert in rebuttal may tell the Jury
his opinion is based on reports of similar incidents
reported to Ford ir, in fact, his opinion is so based
The ﬂact there were complaints made to Ford is ‘in evidence
and not in diSpute. He may give numbers if he can, so far

as they are related to Ford and if challenged on it on

| eross examination.

}Do you have any questions about the Court's
rulingrso far;as the guide lines.are concerned?

”MR. COHEN: Not about'the Court's ruling. -
But I'd like to have a minute or two with Mr. Devine to
make sure he understands.

j MR. LEWIS: Well; I certainly dc, I really
don't know what the Court -- I basically understand what
the Court has ruled. But do I understand Mr. Devine can
read or can nepcrt what he has read somewhere else ahout'
this matter in thevNH -- NHTSA file?

THE COURT: No. I am saying in this trial’

332




11

121

13

15

16

17

18

19

14

he has sat through the trial and heard the people testify.
Mr. Bryant froh Ford testified thére were customer

complaints. ﬂhere are some exhibits in evidence that

‘specifically refer to customér.complaints; Based on that'.

’

since he has been here if he has an opinion based on the

| fact there were similar complaints and incidents he may

testify as to that. If he has any information of Ford

complaints tOJFord,'thatAhe is familiar with, that Ford

knows about, that were given to Ford, he may testify as to

1 those.

;MR. LEWIS: Personal knowledge of this?
THE COURT: Yes. If he is familiar with it.
MR. LEWIS: The Court says familiar. You know,

that 1s what i was concerned about.-,Familiaf, if he

. | 4 . ) L .
| knows personally, fine; if he reads or somebody else told

. i .
him, I mean, that could be familiar in another context or

what I was coricerned with.»

" THE COURT: He may not give numbers unless he
1s cross examined on it. If he is cross examined on it

then he may give numbers.

‘MR. LEWIS: Let me ask you if I might for T

1

instruction from the Court: I still go back to a comment I
made earlier ébout information and numbers. I have two

positions. The first position 1s there should be no
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testimony as Eo any of the compiaints,'I meah, éubsequent
to the production of this car. That is the first..

THE COURT: Well, I think I previously
ruled én that and I”overruled:your objection to that.

EMR LEWIS: The second one was that there
would be no recordation or no testimony about complaints
beyond the acgident;  Igthought -~ and .clarify me -~ that f
the Court'sustéinea thaﬁ objéction on the groﬁnds after
the accident there is no way in~the'world the Defendant
could do anything at all ﬁo correct the situation or
aﬂything'else}}

THE COURT! It depends on whﬁt it 1s being
offered for, Mr Lewis. We're going back in a circle and
I know it's difficult for everyone but we are Just going
in a circle. ‘Obviously, if i1t were coming 1n‘to try to
prove, to prove a particular occurrence or $omething on the

basis of someﬁhing'that occurred after the accident, an

‘jordinary tort case, that would be inadmissible. If they

come 1in and establish ﬁhere is a C6 tranémission which

has been in eéfect for over a cefta1h7nﬁmber of years’and |
théy are giving testimony with respect to whether that
-deslign 1is negligent or not then.if it'is still 1in effect

and if there are still consequences occurring I think it

has a‘bearing.

'MR. LEWIS: I don't see —-—
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about: that po
any such test

punitive dama

testify he is
testified to

witnesses yes

- familiarity t

not admissibl

undeprstand. j

'MR. LEWIS: I'll be frank to say I am confused
int and for the record that I do object to
imony at all on notice, negligence or

ées, anything that happened after the date

of the acecident, Thank you, sir.

- Before I do I want to make sure I understand -,

something about the Court's ruling. He will be able to

ﬁfamiiiar with other incidents, he's heard them
here in Court and alluded to by some of the

terday and he is familiar with them also by

looking at reports filed by Ford in which these incidents

are reported.f Is that correct? That 1is personai'

hat Your Honor'is,rulins'is acceptable. .

MR. LEWIS: Personal familiarity is that

eliminates hearsay; in other words, the press release is

e but if he goes over there and looks at a

letter that @akes him personally familiar? I don't
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_'throdgh these documents. They are picking two - three -

THE COURT: If he has looked at what Ford has
provided, where Ford says this 1s so, that is not heafséy.'.
Is 1it?

MR. LEWIS: Yes, sir.

THE COURT: How is it hearsay?

MR. LEWIS: What was 1t furnished in response
to? Tﬁére;are All kinds of responses made to Ford. I ”
guarantee the Coﬁrt, I guarantee the Court there are at .

‘least fifty thousand pages phat has nothing to do with this

case or anythihg else. I am honestly serious thaﬁ it

{ wlll probably take ten days if we get into this to-go

L.
ey

four pieces of paper:out of fifty thousand pages.

o | MR. COHEN: We're not goiﬁg to pick out any
indi%idual ones. | . |
| THE COURT: That is not going to happen.
MR. LEWIS: I think if thej pick out two or
ﬁhﬁée I_think we have got the rigﬁt to go into the'back—
gréundvas to why that was. | ..

o THE COURT: If he tries tq gives examﬁles_I

certainly agree with you. ]

MR. LEWIS: But Your Honor, what you are

saying, as I understand it, is just because he goes over to
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on it that makes him eligible to testify as to that's

Ford's position. I just don't understand.
ETHE COURT: Mr. Lewls, that 1s not what I
ruled and it doesn t make him eligible to testify that is

Ford's position. Okay. I.'ve made the ruling as best I can.

Please don’t‘nesitate to object.

i’

'THE COURT: May I ask a question.

In listening to the testimony of expert
wiltnesses yesterday, direct your attention to the
testimony of one of Ford's experts with respect to whether
or not it was‘necessary to consider whether incidents

I
similar to Mrs. Bartholomew's had occurred in deciding-

whether or not this was or was not a safe system. Do you

recall such testimony°

THE WITNESS: I recall testimony on the
part. of the witnesses in regard to accidents that had
occurred. |

@HE COURT: Did you take into account similar;
incidents in arriving at your opinion? .

?HE WITNESS: Oh, yes, sir.

&HE COURT: Did you think 1t was necessary?

THE WITNESS: Yes, sir.

| : ‘
THE COURT: Go ahead, Mr. Cohen.
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1 I think the gentleman has exoressed his opinion and the

] Go ahead.

BY MR. COHEN:

Q 'Explain to the Court and the Jury why you

thought that was necessary
A “An engineered product -
MR. LEWIS: I don't understand exactly where

we are. But I think for the record I would object because‘

Ford ‘people and Mr Barr have expressed their opinion and
I don't think this is rebuttal to go back and say anything
else about -- He's testified to'his opinion.

THE.  COURT: I overrule your objection.

Q Tell the Court and the Jury why you think the
fact there were similar incidents similar to the one
reported by Mrs. Bartholomew is~significant in reaching
your opinion..

| A To evaluate the adequacy of a design, nhether
it is safe or whether it is unsafe,‘you can't do;tnis on a“
purely empirical basis. You can't look at a plece of
equipmentiand say, That's beautiful,’That is safe. You nave _ 1

to test 1t. Not just test it in the laboratory’but put
338
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it in the hands of people in the field and if there are
acclidents with it then you conceivably have ﬁ pfoblemvand
the design may not be adequate and may not be éafe and

may not be proper fqr the use to which it is put. So, you f;
have to evaluate the ;uccess or faiiure of this particular ;
design and the only way that I know of to be absolutely

sure of the adequacy of the design 1s.to see how it works

in the field, how péople use it, the.success with which

they use it and the failure with which they use 1it.

Q@ °  Did you look into that?
A Yes, I did.
Q ~ Without getting into any specific numbers,

‘Mr. Devine, what did you find? .

A I found in addition to fhe.incidents'thaﬁ
’were'menﬁioned'in thé testimony‘yesterday that>Ford'
Company has listed in material I have seen —-

MR. LEWIS:"I wént.to_object té_that.-
THE COURT: Overruled. Go ahead.

THE WITNESS: Numbers of incidents that were

carefully detailed and spélled out with allzthg dates and

1 the times and places and the occurrences and the people

and the damage that resulted and the injurles that

resulted and so forth. And there were a number of those.
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Q Tell the Court and the Jury in a general way -

what ﬁas involved 1in the data you sawithat was helpful te
&ou in evaluating the lack of safeness of the C6
transmiseion-system.

| A The 1ncidents described; of course, ere :
recorded accident incidents. Let me put it that way.

Some resulted in accidents and SO'forth, recorded
Y

'incidents where the Ford C6 transmission reportedly slipped

into Reverse. Now, the subject of the material and the )

.reports and so forth is slipoing from Park to Reverse. But

the Ford people demonstrated yesterday comnletely to my

satisfaction and I was aware of it prior to that that this

'transmission put firmly and solidly 1n Park will not slip

out of Park. I don't think there: is a question of that.

As far as I was concerned, it's never been a point. The Hi;
point I have is that it is possible and the design of the
transmission 1is such that 1t leads people_te'accidentiy .
put the tang on the land between Reverse and Park and in

that position the transmission can slip inte Reverse.

And the recorded incidents that I have read from the Ford

literature directed to National Highway Transportation
Safety, NHTSA, lists these accldents, lists these incidents’
-~ I'm sorry -- some of which resulted in accldents and

some which resulted in injuries. And there are in my
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'"Exhibit 3 the relationship between the placing of the

i3

'Jury how that exhibit further corroborates, if it does,

opinion a large number and this 1s what helped me arrdve

at a econclusion the transmission is not safe.

Q9 - Mr. Devine, you saw Mr. Everson demonstrate

on De’endant's Exhibit Number 3, this piece of equipment ;
here, how it could not slip out of Park and we had no

problem with that, Would you come down and demonstrate_

to the Jury please on Defendant's Exhibit 3 your opinion AH

of what you believe happened in the Bartholomew vehicle.

-

MR. LEWIS: Well, for the record I_don't
think aceident reconstrdction has been -- | |

THE COURT: So far as the wording of the
question 1s concerned I sustain the objection.

BY MR. COHEN: |

Q 'Could you demonstrate on Defendant's

: tang on the land between Park and Reverse and the

relationship in the transmission with the rooster column

and demonstrate to the Jury - Well, demonstrate to the

how that exhibit further corroborates your testimony that
it is unsafe.

A Yes, sir. I will try.

THE COURT: You may describe what you do at
the time you do 1it.
MR. LEWIS: Your Honor, this is a lawyer's

objection. ‘Further corroborates is not rebuttal. That was
341
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thé question gnd that the whole purpose of-this,.this is
going back over the same thing we went over before. The
questilon, further corroborates, is.ﬁot rgbuttal.

THE COURT: I wish he had not used that

term, further corroborates.  Butvat ahy rate, I conclude

it 1s rebuttal and I overrulekthe objection.

'MR. LEWIS: I certainly object.

' MR. LEWIS: Let the record show he s moving

| the shift lever, moving it back and forth.

. BY MR. COHEN:
Q ;I wlsh you wouldn't have done that.

"MR. LEWIS: But he is.

THE COURT: Is it now in a position, Mr. Cohen,

you want the ﬁury to.see after Mr. Devine has touched it?

'BY MR. COHEN:

Q ' 1s that satisfactory to you, Mr. Devine, for -
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12;

the demonstration?

|
| | -
A jI'm sorry. I didn't understand. :, -E% ‘
Q Is it satisfactory now for your demonstration’
L : 'I don't know. The thing 1s we are looking at _
‘an instance that happens once out of a million times or sv |
c;uple of miliion times. To try to set thisvthing up‘;s
duplicate thaﬁ'is a trial and error process, sir. B
j THE COURT: If that is the case I am going to
eﬁtertain athher objection as to whetherﬁydu want to do
1t. " |
MR. LEWIS: I do so object. ’
| THE COURT': I'sustain the objection.
' MR. LEWIS: Thank you. |
" MR. COHEN: I'd like to exclaim surprise and
approach theiBnéch, - ::  ;:
| MR. LEWIS: Surprise atvhis own witness.i
' (The following was heard at the Bench and was
outside the hearing of the Jury.)
; MR._LEWIS: Unless you want the witness
exc@sed - ;

; 343



10

11.

12
13
14
15
16
17

18

FPHE "COURT: Do you‘wantame.to excuse the

' witness?

MR. COHEN: That is aliiright.

I express some concern'because he said 1t
happens once in a million times. i .’

THE COURT: Once in a million times and it'sn.
a trial and-error situation.. It suggests to me what he 1s.
doing is something g6 speculative it has no probative
weight. |

"MR. COHEN: ' I think we ought to ask him outside

the hearing of the Jury whether that was a cavalier

__remark. I think it was. He said nothing to me before. I

really think'it: I don't think there's been any study
made as to the.frequency and I don't tnink he's talking
about once in a million times. I tnink.it‘happens.more
frequently than. that. we demonstrated here. It happened
about elght out of ten times. | |

THE COURT: Go ahead, Mr. Lewis.

MR. LEWIS: This,is'rebuttal.» The man has
testified and then wants a recess to correct his testimony;;:

MR. COHEN:. I just thought it was a'faultly'
remark. Iirealize‘it's.my own witness but I shoolo‘oe

given the Opportunity'to rehabilitate him.
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;fHE'COURT; The reason I ruled it waé proper
rebuttai was because Mr. Everson yesterday.gave a
demonstration as to how that functions to show you couldn't
get it out of Park, which is in controversy, and further to
demonstrate how that works.' IAconciuded it would be >
proper rebuttal to show on that very same éxhibit that 1if B
ﬁhe Plaintiff was able to show 1t that there.was the -

1llusory part which would slip into Reyerse, the exhibit

|was set up, the expert witness was there, the Jury saw it,

and.then the witness'himself Says, It happens ohcé in a
million gimes and itfs a trial and erréeriﬁqation.

| MR. COHEN: I think he's meaning trial and
efror to get it into position; how'it really’haﬁpens in
real life. That is what he meant"by‘trial and error. It's
hard to set it purposefully. 'It's trial and error. You
got to make some trial and error to set itfpurpOSefully.
That 1s what he was'talking about. It's not tfiai and
errof. Peoplé\dcn't do this»purposefully. They do it from. .
inadvertence. To set up the demonstration in Court youigot
to do some trial and error to duplicate what.customers are
doing inadvertently.

MR. LEWIS: Once in a million - two million

ftimes 15 what he said. " It doesn't make any difference
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whether he's trying to or not trying to. " I have never

heard of a person allowed to recess and re-route the
expert witness, particularly on rebuttal, testimony I
obJected. And here we go and there it 1s and now he wants
a recess to help him out. *
| ;MR. COHEN: rI'm not talking about a recess.
MR. LEWIS: This 1sn't an average witness.
He's an expert witness. He saild he studied thesevproblems;
sinee 1976. | o | |
| 'MR. COHEN: Not since 1976.
'MR. LEWIS: Yes, he had. - 3
;THE COURT: Did you have anything else?
jMR. BANCROFT: He already stated he thinks
these systems!are all remarkable. He's just corroborated
that statement right here and it wasn't a cavalier

statement at all.

' THE COURT: I conclude there is no probative

———

value in the demonstration. He's made the statement. I'm

not going to let you go over it.

R S

+ MR. COHEN: Your Honor, would you witness the

demonstratiod outside the hearing of the Jury and re-

consider its ‘probative value. It will take thirty seconds

more to finish it please.

1




|
|
1
|
|
|
l

1 _ o ‘MR LEWIS: I object. This is another

2 attempt to reconsider it, 1s all it. 1s. This is live.

3| | This 1s a case. This is a live trial.

4 r FMR. COHEN: Your Honor, I think you're

4 : :
5 speculating about what he meant by trial and error. I think

6| | you ought to ask him

l

7 'MR. LEWIS: Is trial and error something an
i . .

1
8/ | expert -- |

9 ‘ . |'THE COURT: Okay.

10 - 'MR. COHEN: Tt does take trial and error to

11| | set the demonstration up. That's a little unfair.

12} ] _ , THE COURT: Have a seat.

13 (The following resumed within the hearing of

14| | the Jury.)

15 THE COURT: Would you all go upstalrs please.

16 (The Jury‘was excluded from the Courtroom, and

1
i
|
i
|
{
|
|
|
|
|
J
17} | the following resumed outside the hearing of the Jury.)

I

18 : - ;'MR. LEWIS: For the record I'1l-say after the
19} | comment was made it was moved --
|

| . _
20 ‘ | MR. COHEN: It was moved after I touched it.

21 ' ' THE COURT: I am aware of that. That is .

22{ | accurate.

23 THE COURT: Go ahead, Mr. Cohen.
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BY MR. COHEN:

Q Mr. Devine, you used the expression, it's
trial and error. wOuld‘you elabqrate to_the Court what
you meant b&vthat when you said that. . | |

A Certainly. 1In the testing'l did of the real
cars I found that by trial and error I could gef the tﬁng_
to hang up on the land between Park'and Re?erse. Each-time
that I 414 tﬁat I slammed the door of the car, bumped the
stegring whéel trylng to see whetherethe£ﬁn1t would slip
into Park or would slip into.ReyerSe. Sometimes 1t would'
slip ihto Reverse. I never had if slié'into Park. But
| sometimes it would stay on the land and not moveg in which
case I would move 1t a littie more and éee ——uwhat I was
tr&ing to do is duplicate.what I felt the operator was ‘
doing when the transmission supposedly hung up or when the
lénd was on the position -- or when the tang was on the .
land between Reverse and Park. It's not a thing that

happens every day.

'@  You used the expression, one.in a million.;~-
MR. LEWIS: Just a momeﬁt. I think the
questidns'are proper but I don't think insinuatioﬁs or
suggestions are proper; I think a difect question 1is

proper.
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‘If this thing works as it did before the

parking brake released. The detent rollér is now in full
Reverse position and the tang may or may not be —- At
that time it élipped off in Reverse. This does happen with
the tang still on the land and,héve the transmission slip
into Reverse and the brake release.

Q - Would you try and do ﬁhat égain.

 As I'said,.sometimés you have to do it two of 

three times to get it to hang up. :

A The reason I fiddled ﬁith itAbeforé'is -

Q " It's hbt up --f

‘There_it is.

A Do you want me to do ié.again?'
Q - It's sort of there. It's not into ﬁevérse yet.
A | : Weil,_if it were in Reverse 4-‘. o
| _MR. LEWIS: Well -- N
" BY MR. COHEN:
Q . Explain that, Mr. Devine. If it were in

Réverse what?

A | If it were in fuil Reverse the barking Erake
would be released.

Q ; Where i1s it on there?

. (Indicating.)
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MR. LEWIS: Where is it?
THE WITNESS: It slipped off again. T don't
think this is partioularly significant; -
| BY MR. COHEN:

Q &here it is.
| fWOuld you set the brake again.
A :It's still on the land.
Q ?It's still on the land now.
;THE COURT: I am going to let the Jury‘see'it
Mr. Lewis'. may make such argument or'cross examination
on the witneSSW earlief statements as he deems appropriate;
(THE WITNESS: Can I speak to you.
' !THE'COURT: Is it‘about your testimony?J
| THE WITNESS: Yes, sir.
| THE COURT: -Go ahead.

‘Mr. Lewis, you can listen.

. | THE WITNESS: The thing concerns me when the

detent roller;is on top of the notch if it goes far enough
over, as I exolained it before, you can siam-the door and .
so forth and 1t would stay there and, of course, this could
be- demonstrated to the Jury too. But I didn't want to have
one shot at 1t and have 1t hang up and not do what it does
on one demonstration. : | L

"THE COURT: Mr. Cohen, you better explain to

| 350 | 1
o



10
1
1217
13
14|
15
16
17
18

19

me what it 1s you want the witness to do.

'MR. COHEN: I want him to do what he Justididw
with you. It may two or three times to show the different
varlations: one, that 1t can stay with the tang held up on -
the land; two, that the tang can fall off; three -- what
was the other thing?

THE WITNESS: It can stay there.

MR. COHEN' It would Just stay there. It
might not éo down when he slams the door. We'll admit all
of those are possible.

| MR. LEWIS: I agree. Everything in the world
is DOSSible. | | | ) | o

'THE COURT: Okay. Ask the Jury to come back.

MR. LEWIS: The Court please, I continue my

objection. I do not feel this is rebuttal and particularly

after the statement of the witness as to the probability

of this happening once in a million or two. million times.
I just don't think there is any probative value at all.
I Just don't think it's fair.

THE COURT: I think it's a very close
—
question as to whether it has probative value. And in

o e

doubt 'I'm going to let the Jury consider it, léet you argue to

the Jury and let them draw their own conclusions from the

experts!' statements.
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(The Jury returned to the Courtroom, and the

«-following resumed within the hearing of the Jury )

BY MR. COHEN:

Q Mre. Devine; would.you go aheaduﬁith the
demonstration as you were doing.

THE COURT: So far as spectators are
cencefned,please don't have any talking et all because iﬁ's
difficult to hear with this thing.on and each member of the
Jury muet hear without any interference from spectators.

Go ahead. ‘

THE WITNESS: I placed the tang of the’
selector lever -- yes, the tang of the SEIectof lever on

the land between Park and Reverse, as you saw it before.

|1 The roller on the detent soring is near the top of the

notch between Park and Reverse and if I'Simulate.SIammies
the door I want you to notice the-parking“brake shbuld..:-
releaSe; the'deteﬁt roller ﬁill roll into Reverse;‘the
selector lever may or may not drop into the Reverse position.'
. MR. COHEN. May we have the Jury see this | |

please?

THE COURT: Yes. Any Jurors who _want to may
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come down and look 1if you choose to. \ |

THE WITNESS: I will simulate slemming the |
dooréof the cer; Notice the emergency brake released And
if you look, the detent roller came down off that slope or
off the peak into the notch between ~- into the Reverse
notch and the shift lever was still —-— |

MR. LEWIS: You just moved the.shift lever,
didn't you? | | |

| THE WITNESS° Yes, sir.. I wanted to

| demonstrate - the shift lever was still ~- had 1ts tang on
the land between Reverse and Park. |

 BY MR. COHEN:

H

Q Do you want to unplug that for a minute.
'You've tried doing this several times since
last night and this morning and today, Mr. Devine?
A ‘Yes,,sir.
Q Now, will you tell the Jury please the

different things that occurred when you tried doing the

experiment, how many different ways it ended up?

*
L

MR. LEWIS: Is this rebuttal?
THE COURT: Yes. I overrule your obJection.:
THE WITNESS: Well, the same operation T did

on live cars to try the same thing and this duplicates

thet very well'in that when you put the shift lever tang
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on the land iﬁ depends.where it finally comes to rest on
the land as t§ what happens. In the first case we
demonstrated here today the shift levef,Aactuaily'the tang
dropped::into Reverse and the emergency brake released énd
the transmission was then in full Reverse. And_if the car
had'been compiete in operation it would have gohe into

Reverse and if there was nothing in its way it would have

backed up

. The second thing that can happeh,,as you saw -
demonstrated,;you can place the tang on the land in_sqcﬂ'a
position that when you slam a door, bump the steering Qheel
or whatever, the same thihg happens, that'the~transmis$ion )
slips into Re§erse and the emergency brake 1is released

and in some cases the shift lever tang will also drop into

1 Reverse.

There ié-still a third conditidn that exiéts
and that is you can again-have the tang on the land,iyou
slam the door, you'have the emefgency brake on, you slam
the door andlnothing happens. In other worés, the system
is stable at that point. lAnd you get away with it at that-
time. | |

So, 1t is possible.for the average operétor’
to have placed the shift lever in the wrong position and

still not have had a problem. 1It's a very delicate sort
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of'pogitioning of that shift lever which results in this

+ thing we witneésed here.

Q What 1s your opinion of that delicateness in
a desigh for safety?

MR. LEWIS: The Court please, is this

rebuttal?
‘THE COURT: I sustain the objection.
'BY MR. COHEN:. . | : R

Q Mr. Devine, you heard Mr. Bryant testify, the .
engineer from the Steering Wheél Department of Ford? |
A Yes, éir. " - | :f
' " Q Did you hear him say.that what the parameteré
of his responbllity were?
_f; Yes, .I 4id.
Q Where was that from?
A - Well, he had-vefy Specific.respdnsibilitieslénd
as faf as the transmission linkages were concerned, as heﬁgk'
explained; his responsibilities_stopped at the polint wherefiF

the linkage tiles into the manual lever on the side of the

transmission and he was not concerned with what went on

inside the transmission as long as fulfilled his function
of properly pdsitioning that manual lever with the
equipment he designed and was responsible for.

Q‘ That was up in the steering_column?
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A Yes, sir.

Q Can one evaluate the problem that was presented
to'Mr. Bryant:fhe way he did? Was it proper for him to
evaluate the problem without getting together with the trans-

mission people to :determine:.what washappening down .inside th

11

transmission when the customer was reporting that they felt

the shift lever was jumping from Park to Reversé?

A :From my experience in engineéring from an
applications $tandp61nt you need to look at the'entire
sysfem to evaluate it and.to properly apply:it.'

‘Does that answer your question?

Q - Yes, 1t does.

' Was the state of the art available in 1971

to Ford to avoid this type of delicate unsafe condition?

' MR. LEWIS: Objection to the form of the

quesﬁion.
| : THE COURT: I overrule the'objectioh.
You may answer. . o |
THE'WITNESS:} I believe it was. ,Yeé, sir.
BY MR. COHEN: | | |
Q Will you tell the‘Court and the Jury what

that would have required?
A The transmission designs that I've looked at

which are, of course, basically this Ford C6 design and the
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General Motors design have the difference wefve discussed

and have discussed throughout the ofial and that 1s the
Ford land between'Perk and Reverse 1is smaller; shorter than
the. land the General Motors car has. fhe testimony in the |
past day or two has indicated that .the Ford personnel-in~
examining thao land for‘the General Motors car had |
decided the opportunity of the tang henging up or being
erroneously oiaced on the langer 1and»wou1d be greater than
it would be on the shorter land and therefore it would not':
benefit the safe operation of the transmission. They

testified I oelieve that also to modify the Ford

transmission:to actually test the benefit or the
detriment ofjthe longer.land‘would have been a oery_,
substantial undertaking and'they decided not to do it.

‘ It's my opinion that the General Motors 1ongef
land encouraées the operator to go the whole way 1into Park._
Also, the longer land, if the operator doesn't quite reach
Park would have the same effect we demonstrated here of
nothing happening beceuse the odds of it geoting farther
over the ceﬁter are greater than with the longerflandTI'
feel in my opinion than falling short of the eenter of the
land with the attendant likelihood -- Well, I don't want
-to take everybody s time with a bunch of technical

description. But the substance 1s it 1is still my opinion,
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as it was before, that the design of the Ford transmission

does ‘encourage the reasonably prudent operator to place
that tang on the land between Park and Reverse and with the
subsequent possibility of the system slipping into Reverse

and causing damage and ihjury.
' Q  What about down in the transmissidn? What

li

chanée, if any, would have been nécessary down in there if

-you made a longer land?

A The rooster column would have had to been
modified, of course, similar to the General Motors fooster

Mia -~

column you'#e,seen‘through the course of the triall™ The

distance between the Park and Reverse in the notches in.

the rooster column would have to be widened out to

accommodatelthe.loﬁger land up in the insert piate in the }v
steering-column because the substance.or the effectAéf this}i
system we have here 1s just as though the rooster column -
wereehooked directly on the end of a shaft and when you
move the transmission.lever the rooster column moves right
aloné with itj the linkages creaﬁe that effect. .So, when
ther?'s a movement in the shift arm selector there's, of
courée, corresponding movement in the rooster column.

So, in order to do this, to make a longer land, you would

have‘to make a wider land -- a longer distance between the

]
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14} | two nétches on the rooster column. There probably would be

15|  other changes in the transmission required too.

21 Q ‘Let's go back a little bit and see if I recall

22| | your testimony a couple of days ago. I believe Mr. Snead,

1

23| | who used to be sitting here at the table, asked you a

1 -question‘when;you felt you became an expert in transmissions

2| and didn't you say about three months ago?

3| e A_ “Yes, sir.

¢ Q .And you heard Mr Bryant testify, did you not?
551 A | Yes, I aid.

6 Q jThirty-seven;point eeven'yeafs with Ford'Metofi

7 Comnany. Bight?

8| A ; Yes, sir.'

9 Q ‘ So, you're telling the ladies and gentlemen
10 of the Jury you know more about it than he does° Is that

|
11} | what you're saying?

12-mA A f No, sir. -
i
|
|
20 ' MR. LEWIS:  Defendant's Number 1 please.
|
21 o | I hate to go over all this agaln, Your Honor,
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|
but let's start again.

BY MR. LEWIS:

Q- Down in the transmission you said there are
two prohlems,'in your Judgement there were two problems
in this transmission. One was the rooster column and the
other was the width of the land Right° N

A'_ _>‘We11 Mr. Lewis, what I thought I said was
that it was my opinion that the transmission, the design of

the transmission led the operators to place the tang on the

{land between Park and Reverse.

Q | Try to answer my question and then I'm sure
. { . o N }

Mr. Cohen will ask you some more.
i ' : . :
.Didn't you testify on the first day of this

trial that this-was the proper rooster column? This was a
GM rooster column and that the peak was.higher and that made

it safer and L- Is that correct?

A iNo, sir. ]

Q :You did not say that?

A :No, sir.

Q 'Why did you show us the rooster.column?

A 'ii.did say that was a rooster column from a

[
[N

General Motors transmission and I did say that the peak

between the tno notches did represent a wider area between

the two notches. I also said it appeared to me as though the |
i :

peak would encourage the transmission to slip from the peak
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| down into Park more so than the Ford transmission. I think

théﬁ is what I said, sir.

Q .’Let me ask yoﬁ thils very simpiy: vDid yoﬁ.‘
place ény impérténce on the péak? Did you tell the ladies
and gentlemen;of the Jury on your first day of festimohy |
the peak was important, it waé higher and 1£ would encourage
it to go 1ntofReverse? | |

:MR. COHEN: Into Reverse?
BY Mh; LEWIS: |

Q fInto Park‘and_Reverse."The peak was the
1mportant'part in the rooster column here?r‘

- A 'Idon't think —- I certaiﬁly did not intend
to émphasize fhe peak. |

Q@ . ' Did you mention the peak?

A Yes, I did. |

Q j Why did you mention the peak?'

A ; Simply because it varies from the Ford c6
transmission: | |

'Q : It varies from the Ford and therefore since

thls has a peak and Ford doesn't that was a polint to yoﬁ.
Is that right?

A - It certainly is a point.

Q@ .~ Did you learn overnight from your first day in
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testimony when you used that peak that the two -- the other

_'two GM rooster columns don't have a peak, they don't even

have a ridge as high as the Ford?

A \‘That's right.

Q | You learned thatgayérnight, didﬁ't'you? ,

A ;No. .i.did'ﬁoﬁ.‘lIrknqw that.

Q _‘Why didn't you tell thé ladies and gentlemen

of the Jury taat?

A ";i didn't think it was appfopriate.”

Q @Yqu didn't. | |

jThis isn'txthe'fooster column that is used 1n‘

the equivalent of the Lincoln Continental, is 1t?

AJ i No, sir. - | |

Q ?The one that 1s used in the Lincoln Continental
—f‘I beg youq pardon -- the Cédillac, which islgquivalent

to the Lincoln Continental does not have a peak?

A 'No, 1t doesn't.

Q i !In fact, it's flat? : - SRS
A ; Yes, it is. |

Q | The Ford one 1s rounded, not quite as much as .

a peak, but rounded. It's higher than the GM, isn't 1it?

A The Ford is higher than the GM?

Q : Cadillac versus Lincoln Continental? Do you
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|
‘|want to take a look at 1it? .
| your question, Mr. Lewls.

A 'I'11 be glad to but I don't think I understand

Q I'm talking about this area between Park
and Reverse on the GM; it 1s flat. On the Ford it is:
higher and roﬁnded, is it not? |

A On thé Ford rooster.éolumn fhe péaks are ail
the same heigpt.'lIs that what you are falking about?

9 Right. It's a helght. And on the Cadillac
it's flat, isn't 1t? | | - - |

A Yes. The helight of the flat poftion is the

 same as fhé héight of the peaks on the'turbomatic.hoq;

Q Have you got a Cadillac rooster column for the

1973 model?l

A , ;Np, sir..
Q - It 1s flat, is it not?
. A Yes, sir, it is.
Q " Are you telling us the Lincoln Continental is.
also flat?
A No. |
T Q It is rounded. It doesn't go quite asvhigh

but it 1s rounded, isn't 1t?

A It looks relatively sharp to me.
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Q SWéll, do you want to cbme down here and take a
Look? | |
V‘A | iIfm very fami;iar with.it. I'1l be glad to. .
;I thought you ought to be.

It 1s rounded. It is not flat, is it?

A IMr. Lewis_,_1t i1s not flat. That 1s correct.
! ‘ ‘ ' x o
Q |And the Cadillac is flat for the same year?
. W ) “ | |
A {For the spacer between the Reverse and Park

detent, yes, $ir.
Q ..iYes, silr. That 1s exactly --

‘You have looked at this and would you concede

1

it's a true réplica of a '73 Lincoln Continental?
A- By the statement of the Ford people it is.
Q Do you know that or not? Are you relying on

|
thelr stateme$ts? Are you relying on your inspection and

knowledge in the field?

A {Mr. Lewis, I'm ninety-nine point nine per cent

certain it isi ' . e

Q ' 'Have you ever seef one?

A - Yes, I have.

Q ;Do you have any difficulties answering my
question? i

A iA littlé, simply because I am not absolutely
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Q 1 Isn't it pure common sense that the farther —-

‘the wider that land the farther you have to move it

particularly if you're careless, isn't it more of a chance s
to leave it up on the land than on a harrower land?

A - Mr Lewls, 1it's my opinion that the likelihood

of the transmission selector lever being placed on the land--

Q eFirst of all, can you answver my question? '
:MR.‘COHEN: He's answering. ,
' THE WITNESS: I'm trying to answer, sir.
' BY Mh.'LEWIS: | |
Q fCan you answer it either yes or no and then
explain it? |
| Isn't 1t more likely if a wi@er land thei

chances are more likely you will leave the tang up on'theA

land, if it's a wider land?

A ' In my opinion it is not more likely.
C 7
Q : Why do you say that?
A ‘ ; Because I feel the longer distance the lever

has to travei and’ the wider land encourages the operator to

make that extra motion and to reach the Park‘position.

Q i We're only talking about an eighth of an inch?

A, .+ You are at the insert level but not at the
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| motion at the end of the shift lever.

Q Right. Where does the land end up? It's on

the insert pl@te. It's not up here, is it? That 1s what

1
| we're talklng about.

4 : : .
A 'The operator's hand motion is out at the end.

of the shift iever.
Q But you go down. That 1s a down motion.
You heard Mr.;Bryant say that, didn't you?

A 'Say what?

qQ 'Didn't you hear Mr. Bryant, Al Bryant, say, If

you go daown it might be a tendency but going up you even

lhave to make more effort going up? Does that make sense to

I

you?. |
A ' fThat you ha?e to use more effort going up?
Q iYes. | |
A :Yes, sir.
Q ; So, you don't get a momeptum. If you get any

! .
momentum it would be going down.

A ' Again, Mr. Lewils, this 1s a matter of opinion.

I
And obviouslj -

Q@ ' You got your opinion; Mr. Bryant's got his
opinion. ?
A J Yes, sir.
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Q And Mr. Bryant has been in the automobile

business for thirty-seven point seven years and you became
an expertvthrge months ago?
| A ?Yes, sir. __}
Q. Let me ask you.this: Regardless of what elset3
we say, 1if we call this the land and I don't care how. wide 1t
1s,\whether it s one inch or one foot, 1f you -— no matter
what system it is you can put it'right up on the end,'can'tA
you? | | |
A Y‘Iﬂbelieve so. . Yes, sir.
-Q The same thing 1s going to happen; ﬂb matter

| whether the land is one foot or one ineh?

A Yes. I think so. |

Q It can fall into Reverse or fall into Pérk,
depending on which side of the land the operator leaves it.
up theré on?

A | {Yes, sir.

Q_ lIf you take the care.;- If the operator take;;
the care to put'ﬁhe selector column in the proper gear it
is not going to jump out, is it? |

A If it's put into Park it would not jump out,
if put in properly.

Q ‘No question in your mind about that?
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| see anything the matter with the statement.

A ‘No, sir, none.

Q ;No question in your mind no one from Ford,

| Mr. Bryant, Mr. King or anybody else, has saild if the

operator is céreless and leaves 1t~up there, depending on
where they leave it, it could either fall into Park or

Reverse, 1sn'p that true?.
|

A I'm not sure the reference to Mr. --
Q@ King. Okay. Well, eliminate Mr. King.
A : I don't remember that being stated.but I don't

Q . This is true whether you are driving an
v * : ) .4 X
fautomatic shift made by Chrysler, General Motors or Ford,

isn't it trué2

A . If you can hang tﬁe.lever up, jes,}I think éo.
Q 5 I would rather -- There is no hang involved,

is 1t? . | |
A :‘No. Iﬁ is placed on the land. That 1s correct|
Q ; If you don't take the care to slide 1t over :

far enough, if you end it up right on the corner'there,
this being Pérk, thls being Reverse, 1f you land it up on.
the corner Qhe same thing 1s going to happen no matter how

wide the land and no matter who manufactures the system.
| R .

Is that correct?
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A | 5 Ifm“notlsure because I did not investigate the
Chrysler. 5 |

Q . The GM will do ‘it, won't 1t?

_A GMvand Ford, yes; sir.

. THE WITNESS: Yes, sir. I thought I

|
i

understood the question. I thought Mr. Lewis asked me

whether ' if | you place the tang of the transmission lever on
the edge of Lhe'land in the General Motors and on the Ford
whethervit wéuld likely, whether it could slip off in

either case ;nd yes, 1t could. But I'd like to explain thét
again. My oginion, firm opinion;AI might say is 1n the case
of the Ford' the design of that transmission linkage leads -
the operator to place the tang on that pesition, 1if you
like, on thg'land and it does 1t more so than the GM
transmissioﬁ.

BY MR. LEWIS:

Q ; You mean because the Ford land is narrower

‘there s more chance the operator wdll leave it up on the

land? I

A ! It's the total design of the thing, Mr. Lewls.
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Q ‘You heard Mr. Barr testify yesterday. I

bolie%e you were in the Courtroom, were you not?

A Yes, I was. “

Q@  He's a professor he states at tho Naval
Academy where he teaches'engineering..,ls that corfect?

A Be Saiq he was, yes, sir.

-Q He told you, did he not, or he told us that

he made measurements about the inch pounds of effort, not

up here at the handle but l1nch oounds of effort down here

on the land it would take to move the tang. You understood

him, didn't you? ‘

A | i thought I did, yes; sir.

Q pidn't he say his tests oﬁowed 1ﬁ took less
| _

efforﬁ to causo the tang to go across the GM land~thao the
Ford? |

A Yes, he did in the diréction from Park to

Re#erse. In other words, he mentioned apparently the

t

resistance of the lever moving it from the Park direction
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towards the Reverse direction on the land, yes, sir..

Q What that means is that regardless of where

you put your hand the torque or the force, effort necessary,

torqde in inch pounds down with the tang on the land wouldvf
take more inch pounds-orjmore torque to cause that tang
to move in the Ford product than in the General Motors'

product based'on his tests?

A Yes, sir.
Q Have you ever made such tests?
A, No, I haven't.

I might also say that'whenfyoo.measdrezthat
foree moving the lever down'toﬁards'the'Reverse poeition -
you could assume particularly,if the teste were hade in a
static condition, that is without the automobile in :
operation, ‘that the same difference would exist, which -
would mean it would take more effort to move the Ford
transmission_lever to Park. |

‘ I didn't run the testsiso I really can't
comﬁent. | | N | |

Q That was the test that did indicate it did

“ae,

| take more effort down here to cause the tang to cross the

land into either Park or Reverse, didn't it?

A He sald it took more effort,‘more force, more
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torque, however you want to measure it, to move from the

Park direction if you will with the tang placed on the land,

to move from the Parkvdirection down towards the Reverse

direction. What I'Said as a corollary is if the transmLSSion

were statlc, the car not operating, it-would also take

proportionally the same difference in effort to move the GM

transmission or the Ford transmission into Park. In other
words, it's harder to put the Ford into Park than it is the

|General Motors is what he proved.

Q
A
Q
A

moved it

Q

A
Q
A

‘He ‘measured it both ways, didn't he?
I did not understand him to have done that.
Is that right? ‘

As I heaéd'his testimony I understood he

only from the land -
‘Well, the land 1s flﬁt,;isn'tvit?
,Yes, sir. | | |
But you have made no fésts whatsééver?

No, sir.
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THE COURT: Any motions before we get to

Tinstructions?

MR. LEWIS: Yes, I do.

I would like to reassert -- I'm not going to
argue the whole thing but I still feel the same way and for
the sake of the record I'll put it on the record, about
the Massey versus Firmstone.theory. |

‘But I respectfully sayvto the Court after
the Court has now heard_the testimony of Mr. Bryant and Mr.‘
Kinglthat memos or reports were put in, depositions, ali
that directing my attentlon concisely to the Court -- and
I know the Court has reéd this and I doubt anything I say

has any bearing on the Court's decision. But the Court now

Just‘heard Mr. Bryant and what the Fofa Motor Cdmpany did.
to're$pond to the fleld complalnts that they heard ébout'
before this car was made. My motion is directed to
punitive damages.

I have spent quite a few hours during this

trial, along with Mr. Bancroft, and there are very few

cases on punitive damages in  products liability cases,

extremely few. They all usually involve toxic substances.

There is knowledge before the product is put in the market

that it 1is toxic and they've gone ahead and done it anyway.
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Now, in this case here we have a situation

| |which 1s expressed by the Plaintiff's expert as‘something

that happened once in a‘million or two million times. It
is done by driver action.. For lack of makinv Mr. Cohen
upset I won't call it carelessness or negligence but it is
done by driver action.

The question I believe in punitive damapes in
a case like this 1is whether or not at the time that vehiclev
was designed it met the state of the art. I don't belieVe,__
I really don't believe there's any evidence contrary to
that. I think our evidence is it did. I really don’t think
there's any evidence of Mr. Devine contrary to that that is

really going to -- really going to implied warranty and

negligence.

But I'm arguing it-on the paint of punitive

|damages. Certainly in a situation like this does this

'meaSure up-to.the requirement under our'case law of '
wanton, wilfull, malicious activities. The last case in
Virginia involveo a false arrest case, as the Court»knonsf
Well, not the last case but I;think the most important -
case to consider, is the Plg case. That’s a case where»the
lady was arrested in the store. She begged the people to

take her out to her car. Her husband and family were

sitting in a car with a receipt for the goods they were
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Parresting her for that she had purchased a couple 6f hours
earlier."She pleaded with themrand she had.broken‘English
and they wouldn't do it. The store representatives wouid
not do it. They arrested her, fingerprinted her and_I'h
ndﬁ sure if they put her in Jéil. I thiﬁk so. But i.don't
remember that.much about it. There was a.big verdict' |
against the lady on punitive damages. And our Court sef itf
asidé, saying it did not meet the standard of punitive |
damages. .

In this case 1 res?ectfully say to the Court,

as respectfully as I can, where 1is there any evidence of

malicious conduct, conscious disregard of anything? The

only testimony,'including Mr. Cohen's witneSsesvtaken’by

depositions, he saild they reacted, they reacted,'

investigated and explored a better alternative. They

couldn’'t find one but they did. To date there really
hasn't been a better - Well; a wider land has been

suggested but there certainly 1s evidence the systems are

’,

I remarkable.

I don't want to belabor the poiht. I really
don't. But I sincerely urge upon the Court that our
position on punitive damages and we're talking about a

vdlatile situation. There's a large corporation. I think,

and I know the Court knows, the Defendant certalnly has
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rights too and I'd be the last person 1n the world to

deny Plaintiff a right on a legitimate issue but I
respectfully say to the Court I don't believe.under the
evidence in this case there's a legitimate, viable issue
on ounitive'damages and I repsectfully ask the Court to
strike that count. | |

; MR..DUNN: When this motion was raised at the
conclusion of the Plaintiff's case Mr. Cohen remarked that
leaving the matter. open for the Defendant's case would
perhaps be appropriate for further evidence of punitive

claim to come before the Court. I submit to‘Your Honor that

has, in fact, been the case.:

A lot of emphasis has been placed bj
Ford. on.these two changes, the one change in the owner' s
manual and the one change removing 'ARK" from the PRNDL.
Your Honor, the exhibits. show these'changes both occurred "
in April, 1971 before the memo showing the increasing rate |
of incidents, before the memo where Mr. Dixon sounded the
alarm‘ I quote in his June 30, 1971 memo, Present
customer usage patterns indicate that this condition of
careless shift lever actuation 1s occurring frequently in

the field with actual high accident incidents. ~That, Your.

Honor, was notice it was going on.
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The two changes we have heard about, as I

A

|stated, occurred before this memorandum. Exhibit Number 24,

'|December 8, 1971 memorandum; Mr. Dixon raises the problem,

Agaiﬁ the‘purpose of this letter is to alert you to the
ihcreasing number of customer compléint letterS-pertainiﬁg to
the transmission controi operation and recommend: | |
consideration of # design revision. Again, he is_sounding .
the alarm with an awareness of the incidents. - And this is a
sognding of the alarm and a call, a plea; for action, if
you ﬁill, after these priof changes;‘ | |

| ' ‘, These changes were not subsequent to of in
consequence of these pleas‘to.alérm;but were much prior to.
"And the-rateJOf ihcidents-the tesﬁimony was frdm.the
depositicﬁ the 1ncidents~Were gbihg up. "In June they wére :
one or two a month coming into that committee; ﬁy
December they are'up to six a month.-'

{ _. Now, what real consideration went on here,
Your Honor? I submit it was not very much. Mr. King4said.
he thought the whole process occurred over a two or three
week\ﬁeriod ofvtime; Evérything seems to have been done
very informally.. There is no evidence there was any.real_

caoordination with the Transmission Divisidn. The whole

thing was thrown out on some sort of informal basis by

Mr. Bryant and one of three other colleagues.
‘ .

i

e
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o . Mr Bryant testified that cost would never
be a‘consideration in a design alternative, consideration.
That is how he testified Yet in his memorandum of
January 13, 1972 he concludes by saying, We plan to have the
first proposal formulated into a study package for the |
Study Committee b& 2/1/72. Let me break to say, we know
from the testimony there was never a proposal presented to
the Study Committee. It got lost along the way. The o
memo continues, Based on cost, based on cost, the first

priority, cost and vehicle trial we will determine if the

first proposal is satisfactory. If this 1s satisfactory

‘the second proposal will not be pursued past the laj-out

steps.

Your Honor, there has been no further

{testimony by Ford concerning any reconsideration of the:

design subseqnent to this fleeting consideration in laté.
1971 - early 1972, despite the reported.continued
incidents. There has been no testimony concerning any
warning by Ford. Perhaps it would be.one thing if Ford
decided for cost reason or whatever not to change the

design'but, Your Honor, they never even gave a warning.

P

Mrs. Bartholomew bought.her vehicle in 1973. This incident
happened in 1976. Years and years for Ford to come out

with 'some sort of warning.
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Your Honor, we are not saying this is wilfull

conduct but it was in conscious disregard of the rights of

lothers and that is certainly one of the standards for

punitive damages. It would apoear, Your Honor, from the
testimony that when it became apparent there vould be
changes involved in changing the geometry‘that any changes
on the land would get beyonddjust the steering column. I

believe the Jury canvconclude that the idea was simply

““]! dropped along the way.

What we‘ve.heard.is simplj -~ I think the
Jurj is free to'conclude:simply puffing and after the
fact conclusion of things that, in fact, did not go on

in any substantive fashion.

someone else had told him about the things, quote, we

-had considered I don't believe Mr. King ‘really testified

of any substantive experimentation or work he diad.
For these reasons, Your Honor, we submit
there certainiy 1s sufficient evidence in the record for

there to be punitive damages claim and for that punitive

damages claim to be considered by the Jury.:
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THE COURT: When this case started out the
repreéentation was made in opening statement and in the
pleadings that there was a conscious corporate decision

made:by Ford that it would be cheaper to go ahead and not.

make any change in this.system and pay off claims than it

would be to change the design. .
And éo, I listened very carefully for the

evidence and looked at the exhibits very carefully to

see whether or not that came up.

Initially there was also the impression
that -- perhaps this was éﬁé court'§ fault -- that'therel“
was the ihitiallimpression we were dealing with some
transmiséion'where it jumped out of Park when it was

idling and went into Reverse and rolled awéy, which was

of great concern to the Court. It turns out it doesn't

e

jump out of Park at all; in'fact,'it won't come out of

Park but that if you make an error in driving and don't

put it all the way up into Park theré is a danger ‘it will

go down into Reverse and that can happen. And xou'can
ﬂ

even demonstrate it once in a million or two millioqggiggg;

~—

If Ford gets together and considers that design

with all the people involved in it and concludes they are
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not gbing to change that design, at best it shows they
were negligent; at best it shows they made an error in

'judgement; at best it shows~maybe they were stupid. But,A

it doesn't show theyfdid anything wilfully, wantonly or

maliciously. 'No,matter how I look at those exhibits I
cannot f£ind evidence that would justify‘éutting the
punitive damage claim to that Jﬁry;’ It would simply
invite speculation.

- And in fact, the evidence was to the
ébntrary, that cost was not a factor; that that didvnot
enter into the decision.

So; I.granf the motion to strike thefclaim.'
for punitiVe damages.

From a philosophical étaﬁdpoint I carefully
considered the arguments submitted by Mr. Cohen and‘I
think it makes a'persuasive case but in'éorpofate |
irresponsibility or corporate avarice there'is no reason
fhere shouldn't be.punitivé damage in products liability  _
cases. | |

But the evidence in this case I don't think

comes anywhere near that. I don't think it even

approaches it. I think it's a serious question whether
—

there is even any liability but I am not the Jury. It is a

381




10|

11

Jury question. I think particularly in view of the

experts' testimony, both your eXpert and the expert of

L -

the Defendants, even the neligence question is a close

one.
| MR. DUNN: Your Honor; in_reciting thé_l
standards . you did not state anything about the
conscious diSregard of the rights of others. |
| THE COURT: .Okay. I state it now. .I don't .
¥ _ .
think you haﬁe demonstrated they had made a‘decision that

wonton, wilfull, malicious or in conscious disregard of

the rights of others.
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THE COURT: Grant 2.

3?
| MR. LEWIS: Objection.

THE COURT: What is the basis of your

objection?

‘ MR..LEWIS: No'éircumstantial evidence here.
It 'is all direct evidence.

' THE COURT: Who is going to argue the

_instructions? Are you?

MR. DUNN: Yes, Your Honor.

Your Honor, there is circumstantial evidence

A

in the testimony of Mr. Sutterly. 1In fact, the expert

testimony there is.

THE COURT: I would overrule your objection

and I grant 3.
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- THE COURT: Okay. I grant 15.

MR. LEWIS: Whae,‘will ﬁhe Court tell me
what's beenvdone to it? I had'some‘under; I mean,
delineation and all that.

THE COURT: This is the way it reads as I

-have it. "If you believe from a preponderance of the

ev1dence that the defendant was negllgent; then an
1nterven1ng cause such as the conduct of Dave Piles
Llncoln Mercury does not operate to exempt them from
such"-- Should be exempt it, is.thet not true? |
| _MR.-DUﬁN: Yes.

THE éOUﬁT: " exemnt itlfrom liabilify,”
et cetere. | | - _

MR. LEWIS: Well, in that case, I don't think
that.is eerrect. I don't think that is a correct'.
statement of the law.

THE COURT: Okay.

‘ MR. LEWIS: 1In other.words, what we ere
sayinq here is whet they are going to aréue is the
foreseeability of some garage making a mistake, which
I don't think is an issue in ehis case any more. I
just don't see the applicability of this.

THE COURT: If that is, then you are not

| : 384
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- going to make any referenée to Dave Piles in your
argumeht?
MR. LEWIS: Let's leave it in.
- THE COURT: All right, but I am changing
 the}his to’its. Okay? ﬁ |
' -MR. DUNN: Yes, Your-Hohér;- éhénk}you;'
MR. LEWIS: In fact, I will tell you, I
will withdraw that. I wﬁn't maie anj mention of Dave
Pi1e$ if the Court withdraws it. o | |
| "THE COURT: Is that agreeaﬁle?
MR. DUNN:  That's okay. 1In light Qf éhat
vrepreseﬁtétion;-Your Honor, we willJQithdraw number 15.

THE COURT: 15 is withdrawn.
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THE COURT: Grant 19.
20?
; - MR. LEWIS: I don't know-whét this has to

-
THE COURT: What does this relate to?
MR. DUNN: Your Hohor, our concern here was
on the_issue'of subsequent desigﬁ considérations after
this veriod of 1§72 and,also.any wﬁrréntiés. Tﬁe'oﬁly :
warning Qe'have hgard about was the.one changé in the
manﬁa} in early '71. If.there wereufuithéf warnings;
der;ainly I think that Ford would haveﬁ:&ught them.to

the jury's attention. That is the reason for that

instruction.

THE COURT: Okay. .bo you object to 2072 .

MR. LEWIS: Yes,‘sir. “

.THE COURT: I deny 20.

MR. DUNM: Note my exceptibn for the feasons
stated, Your Honor. | - | |

THE COURT: Okay.
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18 , ; 'MR, DUNN: Your Honor, simply'fpr.the

19 '.'record, the balaﬁce of these instrucfions-were submitted |
20 I don't believe we need to take. I will present

21 argument, but these are instructions that really the

29 Court has already ruled on. The primary issues to 21,
os|| 22, 23, 24 and 25 go to the strict liability claim. I
1 be%ievé'the Court has ruled that there is no suchvéause
2 of action in Virginia:

3 K | THE COURT: That's 21 £hroﬁgh 252

4| | . . MR. DUNN: 'Yes, ¥QuffH§nor.

5| R THE COURT Allrlght _You'wér;t me to deny
6 .each one ofAthem,;and_yoh}éaﬁ state for the £ecord ydur
Al objection-or ekception? | |

8 o MR. DUﬁN: Yes,.Your Honor, perhap#_direct,‘
g that's thé best way." | o | |
10  IHE COURT: I deny 21, 22, 23, 24 and 25.

n :A | _MR,'DUNN:',Fdf.the.record,'let me simply .
121 state that ihstfuétions 21 through ZSI:elate to a strict
13 ligbiiity and‘cause of actioﬁ definitions and contents
14 of that cause of actién. Each is applicable and is a

15 --statement of the strict liability, cause of action.‘ I
16 would note ﬁy exception to the Court’s denial. .

38'¢




THE COURT: All right. And I am about to

deny 26. .Yoﬁ want to state your exception and reasons?
MR. DUNN:"For the reasons stated prio: to
lunch, Your Honor, and in argumenf on the motion to
strike* the punitive damage claim, plaintiff belleves
that instruction 26 and instruction 27 are appropriate

and should be given to the jury. Note my exception.

Particularly for the reason, Your Honor, that plaintiff

'submits there was sufficient evidence of conscious

‘disregard of the rights of the nlalntlff in the actlons

and 1nactlons of Ford.

THE'COURT: ‘Okay. I deny 26 and 27.
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Al right. 1Is there any objection to D?

MR. DUNN: Which number?
THE COURT: D.

- MR. DUNN: Yes, Your Honor

against Firnstone is inapnlicable in this case and for

that reason I think a particular instruction on it would -

only be cohfusing to the jury. If the Court is, however,v

vinclined.to grant it, it should be granted in_full.

;fhére's part B to the suggested instructidn.andeection.
.10.07 I have not written - IAhavé.written out on a
piéce of paper; Your ﬁonor.. Mr. Lewis has given us'pért.
| THE COURT: Okay. Is there anything else?
I am about to denf D.
MR. LEWIS; Deny D?
THE COURT: Yes, sir.
| MR. LEWIS: Well, this is a correct

statement of the law.

*-MR. DUNN: The Court has ruled that Massey
|
|
|

\

THE COURT: 1Is this your Massey v. Firnstone
instruction? . - : , |

MR. LEWIS: Yes, sir.
389
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THE COURT: I am consistenly holding that

that doesn'tvapply'to this case.

MR. LEWIS: Well, I can understand the
Cdurt's ruling on a motion to strike or things of that

nature, but I fhink it has a jury instruction. This is

the law. I don't think there is any doubt that this is

“the law. Now, if the jury believes this,'yoﬁ know, I

don't care what énybody else believes. If the jury

‘believes this, I think she's bound by her testimony.

THE COURT: I don't deny for a moment that
it is a corfect statement of the iaw, but.what‘I am
concerned about ié whether or not that law may be
épplied:to the facts of thisvcase.jA

MR. LEWIS: _Baséd on the teséiﬁony of the
plaintiff unequivocably‘that she put thg car in park.
There is no other téstimony. Now, her -- The only way
that we are entitled to that. Now, her expert, over my

objection, says, no, she really didn't. She thought in
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her mind that she did, bht‘we are entitled to that. That
is the law.
They cén argue. I think they can argue

that she didn't, but, Your Honor, what'it says is this.

A plaintiff cannot rise above her own testimony, no

matter what other witnesses she brings in. She has

‘Said unequivocably that she was in park gear..

But if we grant or if we propose an instruction that is
a true principle of the lawkthat isvapp1icab1é; without .
the Court deciding whether or hot it is on the féqtual_'
bésis,»and that is the whole_?oint. . I think under the
facts of this case it is applicable. Now, I think it
would be truly, I think it would be abusive discretion
for the Court to Say, I am deciding that there.ig no
issue here. |

THE COURT: Iidoﬁ't(fhink the Court is
exercising discretion. I think that it is inapglicable:

to the issues of this case, and I deny it.
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Vr. Alexendrowicz and the writer met with Messrs. R. W. Smith,"G. Schulz,!

“.~.issued to remove the letters “a r k" from the park positicn on the PRNIL

i :Ider‘-'fiii"icaﬁ.or‘i P <

| Listed-below afe the significant events for the Povertrain Tostallation © . . Lo
' Major Program Item~ .- - R 2 . i |
| Ford/Mercury/Linecoln - t T A T

and Vern Petersen of T%C on April 29, 1971 to review the shift lever. -
jumping out of park problem reported from the field. To date 42 field R
problens dating back to 1668 have bzen reported. TXC agreed to notify - - . S

- their field engineers and report to:the Powertrain Despariment any problens

they encountered. This will assist us in further identifying the problem. -
They elso agreed to investigate the ramp angles for the parkirg pall in

21l iransmissiors end the brazing of the fiamal lever on the transpissicn.. D
In view of the implications of the field that some custozers.-do not push - o
the shift lever fully in park, a request for Pink Problems has been ° !

lens. This then clearly identifies with the pointer where the lever should
be to insure park engagement. To date Chassis has been unsuccessful in - -
getting the Vehicle Office to accept this problem. R

N
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sﬁaect; o Shi:t I.ever and Tran:nissian Engagemnt -

< ; !'a.rk to Reverse _ R I
- . " S . . L L T ">:l~ .- ,‘.';:o.A ":‘_ '..i

customer complaint letters pertaining to the transmission control operz-
tion and recommend consideration of a design revision. The prircary mode .
of an alleged performance problem occurs when the custcmer leaves the
vekicle with the engine running, thinlking he has moved shift lever inte
"park” position, and the transmission subsequently engages in reverse.

Ve m now receiving approxizately six letters pe. month of this type.

The. attached customer letter frem Mrs. I.eo Apnlegarth is tyuical of those
received. The zomclusion that the "reverse” to "park” detent travel is
marginal deserves conuideration as the 1972 Cadillac shift travel from
"park” ta "reverse” is nouceahly greater tha.n that noted on Ford venicles.

It 15 requested that any design, tooling and. cost impl.tca*iocs of.’ an
. increased travel for "reverse” to "park” detent be established Jointly
with the Trazamission Division for possidle incorporaticn in forward designs.

BN .

9‘2 ‘K*-s—\.

p. H. Dixon, Principa.. ..:15:-;

« Martin, lanager

}LIL : ) ?LAmnFFS 3”&‘,
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© June 9, 1971
' Ford Motor Co. ,.', R _: L SRR
Detroit, Michigan . . . U0 00t e

DearSir-

& 1am just recovering from an expenenoe in which I do not beheve
I was entirely responsible. If there is some engineering flaw which

s eorrecnble, I am sure you wouldwant to correct 1t.

- Weowna 1970 Mercury purchased. December 18th witb appro:dmately .

| 3500 miles on it.

1 drove it down the dnveway last Thursday, wanted to get out at the
 street, put the car in park and proceeded to get out. ‘The next thing .
I knew I was thrown to the ground. Fortunately, Idid have the.. .-~
- presence of mind to roll or I would have been run over, Thecar & "+

- proceeded backing up our driveway for about 150 feet when and ‘where

e ~ veered and ran into a-tree that stopt it. My husband was home, saw

part of the accident, his reaction was to xun to the car, door still -
open "the darned thing is in 'park'. Obviously, the engine was in

~ reverse, but the lever was in 'pack’. There must be too small a.
margin for that position. S

I have driven many thousands of miles and tlne is my first 'lapee . ”
I am so glad no child was behind or near and could have been kﬂ.led

1am certain that if this can be corrected, you will do lt. '

Sincerely,

 Mrs. Leo Applegarth |
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FE O T &) A

_FORD

Inter Office Commmication o , o Project Development Group

January 13, 1972

cc A. W. Alexandrowicz = = ° S -
J. L. Marlin - ' '
- 0. K. Walthall

Subject shift I.ever and Transmission Engagarent Park to Reverse

Reference:' Mr.'. D. R. Dixon' s Ccmmm:.catxon of 12-8-71, Same Subject .

'mepur;bseofﬂ\ismmmicatimistoinfomyouoftheactionbeingtakax ~
. cn the subject problem. Our investigation of service camplaints and complaint -
.- vehicles shows that this problem is the result of the customer not placing the-
shift levermthedetentplateslot for the park position. When the shift

-lever is not placed in the slot, engine vibration can cause the lever to fall
',backmtoﬂiereverseposnlona:ﬂresultmthecarnmngrearward -

" The basic linkage design is such that we nave ]Jnﬂage stretch to i -

"'.alwayspulltnetransmssion fully into the park detent prior to reaching the -

~ slot in the detent plate. 'lbelnm.natethecondltl.onwheretnecustm\erdo&sw'"'l

notfullyreachtheslotmthedetentplate,wearenwest:.gatmgtwoalter—
-nate des:.gns One design which can be incorporated without transmission - C
change is to angle the detent plate between reverse and park and also angle
the tang of the shift lever. This will result in the shift lever always
having to climb uphill to slip back into reverse when not fully engaged in
the park slot. In addition, the two angular surfaces will autcmatically
hold whereas the present f]at surfaces can slip due to engine vnbratwn

The second approach which would requue a transmission revision increases the
angqular travel between reverse and park. Tnis will give us a larger land to
work with and permit us to incorporate a double step on the detent plate to
catch the lever if it should not be placed in the slot by the customer.

We plan to have the first proposal forrmlated into a study package for tne
Study Cormittee by 2-1-72. Based on cost and vehicle tryout, we will deter-
mine if the first proposal is satisfactory. If this is sat:.sfactory,
second proposal will not be pm:sued past the layout steps. :

o474
A. T. Bryant

W
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- | ) DEPARTMENT OF TRANSPORTATION. ‘) ' Ricw 43357

NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION
/ '/S" -77

1 HEREBY CERTIFY that the annexed is a true copy of @ "U-S. Department of Trans-
portatwn News: Consumer Advisory," dated August 29, 1978 and ent1t'led, ,

-

"DOT Issues Warning on Ford Transmission Problems"

" Office of Defects Investigation, National Highway Traffic
Safety Administration

Signed and dated at_Washington, D.C.

this _14th day of November .19 79
Ay =

by |

Chief, Defects Information Systems Divisidhﬁﬁfff',_fo’_"-"

T (M.

CERTIFY that __Robert Paviovic |

Chief,

IN WITNESS WHEREOF, I have hereunto subscribed my name,
and caused the seal of the Department of Transportation to be _

affixed this__14th day of  November

one thousand nine hundred and __SevVenty nine

For the SECRETARY OF TRANSPORTATION

27_—/@ K//px/

Carlotta D. Bailey - Ggflitying Officer

40 > 'NHTSA Records Officer %,m-,p; S E,m a(a

—




' / U S De artment of Transportatlon

UDQW@D

Office of Public and Consumer Affanrs
‘ Washmgton D. C 20590

FOR RELEASE TUESDAY NHTSA 85-78 (Ames) S
Tel. No. (202) 426-0670 - - |

August 29, 1978
. S .

 DOT ISSUES WARNING ON FORD
..~ TRANSMISSION PROBLEMS -
' The U.S. Departmentlof Transportation'issued a Consumer Advisory
: today warning owners of certain Ford Hotor Co. vehicles equipped with f""d'}i

"5H_automatic transmissions to take precautions when parking their A

Vﬁt’vehicles. _.-'i: 7¢

- The warning ‘came from the department's National Highway Traffic
Safety Administration (NHTSA) which is conducting a formal defect
~ investigation involving certain 1970 through 1978 Ford Motor Co. '
. passenger cars and light trucks. The NHTSA has reports of 777 acci— .
dents, 259 injuries and 23 fatalities allegedly caused by automatic:
transmissions jumping from "Park” into "Reverse™ gear. The investi- E
gation involves an estimated 9 million Ford vehicles equipped with C6 o
or. FMX transmissions.

The NHTSA also urged owners who have experienced this problem to ‘f/ o
report it promptly to the federal safety agency. The NHTSA would U S
prefer to receive letters which summarize specific details about the - - { .-
.- problems experienced by the owner with the make, model and year of the |-:. .
o vehicle, and where possible, the Vehicle Identification Number which is T

- located on the dashboard. If owners are unable to write, they are ~ ';}ﬁ_j
urged to call the agency's toll-free auto safety hotline on S
800-424-9393 (Washington, D.C. metropolitan area, 426-0123) with their .
information. ' : : ,

v 'Precautions to be taken include turning off the engine, pushing P
the gear selector all the way to the "Park” position and pulling on the i
selector lever (without raising the lever) to make sure it.is secured, ;
and setting the parking brake. Vehicles should never be left
unattended with their engirdes running —- not even for the brief period
it may take to leave the vehicle to close a garage door, make a pickup

_at a store or check the mailbox at the end of your driveway.
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