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FILED

IN CIRCWIT COURT

CLERK'® lCE.
AUG2 31978
+RFAX

JAMEIS £ v.w i AD
CLERK FALGFAX count

MOTION FOR JUDGMENT

COMES NOW the plalntlff Constance X. Bartholomew, by
counsel, and in and for her Motlon for Judgment states as
follows:

FACTS

*

‘ 1; The plaintiff, Constance Kf Bartholomew (hereinafter
called "Bartholomew"), is the registered owher of a 1973 Lincoln
Contlnental, vehlcle number 3Y82A812586, which was purchased |
from Dave Pyles Lincoln Mercury (herelnafter called "Dave Pyles")

2. The defendant Ford Motor Company (hereinafter called
"Ford") manufactured and placed into the stream of commerce
said vehicle which was purchased by Ba?tholomew.

3. In ﬁay 1975 Bartholomew got into the car in an indoor
parking garage at 2700 Calvert Street, N. W., Washington, D. c.
Immediately upon starting the engine, the car jumped from "Park"
tc “"Reverse" and backed into a wall in the parking lot. .Upon
hitting the.wall, Barﬁholomew tried to take the car out of
reverse. The shift lever moved up and down through the entire

range of gears with no effect and she was unable to move the car.




-4.f following the‘incidént, the car was towed by Dave Pyles to
its serviée department in Annandale, Vi;éinia; The t:ansmissioh_
linkage was replaced at Barthoiomew'sfexgense.

5. On several occasions aftef the transmission linkage was'
replaced, Bartholomew contacted Dave Pyles regarding lobseness in
the shift lever. The car was. checked several times thereafter by
Dave Pyles, at Bartholomew's éxpensé;

. 6. In October 1976, the car was parked in the parcel pick up
lane of a supermarket iﬁ Falls Chqréh,‘virginia. The engine was
idling with the emergency brake on; the gear was in "park"
position. Bartholomew was béside the car, loading grogeries, when
the car began to move in a reverse direction. Her two month old
ihfant was on the front seat of the caf_and theréfdre, Bartholomew

tried to stop the car but was thrown to the ground. ‘The left
lfront wheel of the vehicle ran over her ieft leg.
| 7. Bartholomew suffered the following:

A. Serious, permanent injury to her left leg;

B. Lost wages, B o |

¢. Past, presént and future medical and hospital expenses;
and, |

D. Acute pain_and suffering.

FIRST CLAIM FOR RELIEF-~-NEGLIGENCE

8. Bértholomew'hereby incorporates by reference all of the
allegations of paragraphs number one through number seven supra,
as if.separately set forth herein.

9. At all times herein mentioned, Ford owed certain duties to
Bartholomew with respect to the design, manufacture, distribution,
advertising, labeling, and offering for sale of the subject

vehicle which proved to be unsafé, unfit, and hazardous for use.
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10. At all times herein mentioned, Dave Pyles owed certain
duties to Bartholomew with respect to ascertaining and correcting

the defect in the car when it was presented.

11. .The injuries to Bartholomew were proximately ceused bj
the negligence of Ford which negligence consisted,'among other
thlngs, -of the breaches of the follow1ng duties: -

'.A. Fallure to de51gn and manufacture a vehlcle whlch
would not safely remaln in "Park" gear.
B. Fallure to warn of the hazard of the gear.
C. All other such failures of Ford revealed by the"
dlscovery procedures of this 11tlgatlon.-

12, 'The injuries to. Bartholomew were prox1mately caused by
the negligence of Dave Pyles which negllgence con51sted, among
other things; of the breaches of'the'following duties:; |

A. Pailure to ascertain the defect in the car when
presentedhto its service department. |

B. Failure to correct the defect in the car when
presented to 1ts service department.

'C. All other such failures 'of Dave Pyles revealed by the

discovery procedures of this litigation.

13. Bartholomew asserts that all of the negligence and
breaches of Ford and Dave Pyles were a direct and proximate cause
of Bartholomew's injuries.

'SECOND CLAIM FOR RELJEF-~-~STRICT LIABILITY

14. Bartholomew reasserts the allegations of paragraphs number

one through seven supra, as if separately set forth herein.
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15.“The subject vehicle was designed and manufactured by Férd
which had exclusive control of the manufacture, design and
cdnstruction‘of the vehicle.

16.. The design of the vehicle was defective which rendered it
unreasonably dangerous.

17. The subject vehicle was offered for sale by Dave Pyleé.

18. Ford énd Dave Pyles are strictly liable to Bartholomew fér
the injuries proximately caused by the failure of the vehicle
 éf¢oribed above.

THIRD CLAIM FOR RELIEF--BREACH OF WARRANTY

19. Barthplomew’reasserts the allegétions of paragraphs number

one thrgugh number seven supra, as if separately set forth herein.

20. Ford and Dave’Pyles caused to be placed'upon'the market_a
vehicle which they egpressly and impliédly warranted tq'be‘6f ;
merchantable quality, fit for the pﬁrpoéés-for:whiéh ithas
intended._ It was hot‘fitlfor.the_ofdinary purpqse for.which if
was intended nor was it 6f merchantablé quality. .

2l. As a direct and prdximate resuit'of the breach of this
Vimplied wafranty of merchantability, Bartholomew was seriously
injured.

- FOURTH CLAIM FOR RELIEF-—PUNITIVE DAMAGES

22. Bartholomew reasserts the allegations of paragraphs numbér
one through seven supra, as if separately set forth herein.

-23. Ford, having notice of similér incidents prior to
Bartholomew's, made a conscious corporate decision not‘to retro-
fit, recall, or warn of the hazard created when a vehicle engaged

in the "park" position and with emergency brake engaged slips




into gear and moves without notice and without provocation by the

driver or passengers. Such conduct was willful, wanton and reck-

less disregard of the rights of Bartholomew.

PRAYER FOR RELIEF

WHEREFORE‘the plaintiff hereby requests that this Court award
the pléintiff, Constance K. Bartholomew, One Hundred Thousand
Dollars ($100,000.00) to compensate her for past, present, and
future‘physical and mental pain and suffering, medical expenses,
and past and future lost income.’ | |

For the willful, wanton and reckless disregard of the rights
of the piaihtiff, she requests punitive damages in the amount of
Five Hundred Thousand Dollars ($500,000.00).

-CONSTANCE K. BARTHOLOMEW
. By Counsel '

COHEN, VITT & ANNAND, P.C.
P. 0. Box 117

Alexandria, Virginia 22313

BERNARD S. COHEN
ROBERT C. DUNN

Counsel for Plaintiff

and
HENRY S. FIEDLER -

107 Pleasant Street, N. W.
Vienna, Virginia 22180

By: . | ¥ ‘FOr-
HENgY S. FIEDLER
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 COMES NOW THE DEFENDANT, ForD MoToR COMPANY, BY COUNSEL,
AND FOR ANSWER AND GROUNDS OF DEFENSE TO THE MOTION FOR JUDGMENT
FILED HEREIN STATES AS FOLLOWS: .
1, THIS DEFENDANT NEITHER ADMITS NOR DENIES THE ALLEGA-
TIONS CONTAINED IN ParaGRAPHS ONE (1), Two (2), Three (3), Four |
), Five (5), S1x (6) AND SevEN (7) OF THE SECTION STYLED "FACTS”
AND PARAGRAPHS FIFTEEN (15) AND SixTEeN (I6) oF THE “SECOND CLAIM
'FoR RELIEF", HAVfNé INSUFFICIENT INFORMATION TO KNOW WHETHER OR
NOT SUCH FACTS AND ALLEGATIONS EXIST OR ARE TRUE, BUT WHERE RELE-
YANT AND MATERIAL, DEMANDS STRICT PROOF .

2.  THIS DEFENDANT DENIES THE ALLEGATIONS CONTAINED IN
PAﬁAééAPHs Nine (), Ten (10), Ereven (11), Twerve (12) aND THIR-
TEEN (13) OF "FIRST CLAIM FOR RELIEF”; PARAGRAPHS SIXTEEN (16) AND
EreHTeen (18) ofF "Seconp CLAIM FOR RELIEF”; PARAGRAPHS TWENTY. (20)
AND TWENTY-ONE (21) oF "THIRD CLAIM FOR RELIEF”; AND PARAGRAPH
TWENTY-THREE (23) oF "FourTH CLAIM FOR RELIEF".

3. In ResPoNSE To ParacraPHs E1GHT (8), FourTeen (14),
NINETEEN (19) AND TWENTY-TWo (22), THIS DEFENDANT REASSERTS,
REAFFIRMS AND REPLEADS IT ANSWERS TO PARAGRAPHS ONE (1) THROUGH
SEven (7).

y, THIS DEFENDANT ADMITS THAT IT MANUFACTURED AND

" INED IN THE MODEL YEAR 1973, LINCOLN CONTINENTAL AUTOMOBILES.

5. FOR FURTHER ANSWER AND BY WAY OF GROUNDS OF DEFENSE,

<o

THIS DEFENDANT STATES:
| ) It DENIES THAT IT DIRECTLY, JOINTLY, SEVERALLY.

OR VICARIOUSLY DID ANY ACT OR MADE ANY OMISSION CONSTITUTING
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NEGLIGENCE IN THIS MATTER. .

(8) THIS DEFENDANT DENIES THAT 1T IS STRICTLY
LIABLE TO THE PLAINTIFF, AND DENIES THAT SUCH A THEORY OF LAw 1S
RECOGNIZED IN THE COMMONWEALTH OF VIRGINIA, AND ACCORDINGLY, MOVES
THAT THE ”SEc0ND CLAIM FOR RELIEF" BE STRICKEN.

(c) THIS DEFENDANT DENIES THAT IT BREACHED ANY
EXPRESS OR IMPLIED WARRANTY RUNNING TO THE PLAINTIFF IN THIS ﬂ
MATTER, - : i | -
| (D) . THIS DEFENDANT DENIES THAT PUNITIVE DAMAGES
ARE APPLICABLE IN THIS CASE, AND DENIEs THAT IT Is LIABLE TD THE
PLAINTIFF FOR PUNITIVE DAMAGES «

(g) . THIS DEFENDANT RELIES ON THE DEFENSE OF THE
cDNTEIDDTDFT.NEeLIeENCE OF THE PLAINTIFF.

OB THIS DEFENDANT RELIES ON THE DEFENSE OF
ASSUMPTION OF THE RISK BY THE PLAINTIFF,-

(6) . THIS DEFENDANT DENIES THAT THE PLAINTIFF WAS
INJURED IN THE MANNER OR TO THE EXTENT ALLEGED AND DEMANDS STRICT
PROOF OF ALL ELEMENTS OF LIABILITY, INJURY AND DAMAGES. |

| WHEREFORE HAVING FULLY ANSWERED, THIS DEFENDANT MOVES |
To BE 'DISMISSED WITH ITs COSTS .
FORD MOTOR COWPANY

7 Tts COUNSEL

B@% D LEN'IEWIEESCHICKTER & PALNER
AIN STREET -

AIRFAx, VIRGINIA . 22030
'COUNSEL 'FOR DEFENDANT FORD MoTOR COMPANY
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CERTIEIEATE GF SEavite

1 neresy thTI#Y IHAI A TRUE é6p9 OF fﬁt Fdhéédf&é

OCTOBER, 1978, To BERNARD S CoHEN, ESQuIRE AND ROBERT C DUNN,
EscIUIRE, COHEN, VITT & ANNAND, P C., P 0 Box 117 ALEXANDRIA,
ESQUIRE,. .107. PLEASANT STREET,._N. W., .V_IENNA, .V_IRGINIA,‘ 22180,
COUNSEL FOR PLAINTIFF; AND TO WrLL1am 0.Sneap, III, Esquire,
CARR, JORDAN, COYNE & SAVITs, 4084 UNIVERSITY DRIVE, FAIRFAx,

MERCIURY .
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IFILED.

| MOTION TO SET ASIDE VERDICT . ‘DEC 20 1979
AND ENTER JUDGMENT NON OBSTANTE VERDICTO . .
OR, IN THE ALTERNATIVE, JAMES E. FROFNAGLE

TO GRANT A NEW TRIAL ON THE ISSUES QF Qi i omCreui Coud
LIABILITY AND COMPENSATORY DAMAGES :

: COMES NOW the defendant, Ford Motor Company, by counsel,
and moves this Honorable Court to set aside the verdict in this case
and enter a Einal Judgment Non Obstante Verdicto for the defendant,
Ford Motor Company, or, in the alternative, to grant a.newAtrial on
the issues of 11ab111ty and compensatory damages, and in support |
thereof, states as follow: |

'I. The plaintiff's clear and unequ1voca1 testlmony
. regarding facts solely within her knowledge failed to establish ai

prima facie case of negligence against Ford Motor'Company as a matter

of law. _
‘II. Assuminé arquendo that plaintiff is not held bound oy
her own testimony, the_contradictory testimony of her expert clearly
establispes plaintiff;s contributory negligence as a matter of law.
| III. The‘verdict bears no reasonable relation to the
,damages-sustained, and was so excessive as to be shocking and compel
the conclusion that the jury misconceived or misunderstood the faots, -

the law, or the Instructions of the Court.

BRAULT, LEWIS, GESCHICKTER & PALMER
10533 Main Street, P. O. Box 248
Fairfax, virginia 22030

Counsel for Defendant

Ford Motor Company

aye Wﬁé /M/{y Swr

Richard H. Lewis

By foan, L. /W
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 ARGUMENT I

THE PLAINTIFF'S CLEAR AND UNEQUIVOCAL TESTIMONY

REGARDING FACTS SOLELY WITHIN HER KNOWLEDGE -

FAILED TO ESTABLISH A PRIMA FACIE CASE OF NEGLI-

GENCE AGAINST FORD MOTOR COMPANY AS A MATTER

OF LAW.

The Motion for Judgment of the plaintiff alleges that she
was the owner of a certain 1973 Lincoln Continental, purchased from
- the co-defendant, Dave Pyles Lincoln Mercury. Further, that in May |
of 1975, at an indoor parking lot in Washington, D.C., "...the car |
jumped from 'park' to 'reverse' and backed into a wall..."
(Plaintiff's Motion for Judgment, at paragraph 3). After repairs by

Dave Pyles, which she alleges were 1mproperly made, she drove the car'

until October of 1976, when "...the car was placed in the parcel

pick-up lane of a supermarket 1n Falls Church, V1rg1n1a. The englne
was idling with the emergency brake on, the gear was in park‘
'9031t10n. Mrs. Bartholomew,was beside the car, loading grocerles,
when the car began to move in a reverse direction."” '(;g., at
paragraph 6). This latter alleged,incident gave rise to the
litigation. | . |

The Motion for Judgment alleged in part that‘Ford was
negligent in its "[flailure to design and manufacture a vehicle which
would not safely remain in park'gear.' (ld., at paragraph 1l1A). -

The plaintiff testlfled many tlmes and unequlvocally
throughout the trial that she placed the vehlcle in the park position
at the supermarket immediately prior to the alleged accident, was a
quite experienced driver, ahd knew how to place the car in the park -
.position. She testified that the. vehicle jumped from the park
position into the reverse position, causing the vehicle to move in a

rearward direction.
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The expert selected by the plaintiff testified that the
vehicle would not jump from the park position into a teverse gear,A
. the plaintiff; in his opinion, merely thought that she had .
put it in park position,'but actually had not. The latter testimony
.'was over the objection of the defendant Ford as to the expert's
opinion as'to what the plaintiff thought she had done as opposed to -

her clear, unequivocal, certain and unambiguous testimony.

The testimony of'the expert witnesses of the defendant,.
Ford Motor Company, agreed that if the pla1nt1ff had placed her
vehlcle 1n "park"”, it would not and could not have jumped from park
to reverse, but would have requ1red some subsequent actlon of the |
operator to cause the shift lever to be 11fted up and then out of 1ts
park“ lock p051t10n. | | o
| A now well-settled doctrinenof Virginia law with precise_.
application to this case was first enunciated by_the.Supreme Court of

Appeals in Massie v. Firmstone, 134 Va.f450'(l922). It was there

‘established that where, as here, a party litigant testifies to facts
within her own knowledge, het'statements of facts and the necessary
inferences therefrom are binding upon her and she cannot rely on |
other evidence in confllct wzth her own testlmony to strengthen her
case. | |
x ﬁassie was an action by a real estate agent for a

- commission allegedlﬁ owed.to him for procuring a purchaser for a
large tract of land ownedvby the defendant. Upon a review of the
evidence; the Court found that plaintiff's testimony in fact
supported the defendant's‘position,'and thus barred plaintiff's
recovery,.even though other more favorable evidence was introduced by

the plaintiff. The Court stated:
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"As a general rule, when two or more witnesses
introduced by a party litigant vary in their
statements of fact, such party has a right to
ask the Court or jury to accept as true the state-
ments most favorable to him. 1In such a situation,
he would be entitled to have the jury instructed
upon his contention, or if there were a Demurrer
to the evidence, the facts would have to be regarded
- as established in accordance with the testimony
‘most favorable to him. This is not true, however,
as to the testimony which he gives himself. No
litigant can successfully ask the Court or jury
to believe that he was not told the truth. His
statements of facts and the necessary inferences
therefrom are binding upon him. He cannot be heard
to ask that his case be made stronger than he makes
it where, as here, it depends upon facts within '
his own knowledge and as to which he has testified.”
134 va. at ygo. ' ' : :

Since 1922, the Massié v. Firmstone rule has been

repéatedly reaffirmed in a variety of contexts. Two cases which
~merit particular mention for the manner in which. they exemplify the

brope: application of the Massie v. Firmstone doctrine to the instant

case are Holland v. Holland, 217 Va. 874 (1977) and Turner v.

Manning, 216 Va. 245 (1975).

" Turner was a products liability éction against the maker
'of an industrial hoist for injuries'sustained by the plaintiff when
. the hoist feli from its suspension boom. _The”plaintiff's theories of
recovery included nejligent design; breach of warranties and -

' negligent failure to warn of knohn-dangerous characteristics'of the
-hoist. Plaintiff's challenge to the design of the hoist focused on

its lack of a safety hook at the point whereyphe hoist joined the

boom.

At trial, plaintiff elicited testimony from an adverse
expert witness that it was "possible” for the hoist to disengage from

its boom if a load in excess of its capacity was released~sudden1y,

causing a backlash.
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In aff1rm1ng the trial court's decision to strxke p1a1n-”

tiff's evidence, the Turner Court held that the plalntlff could not
be permitted to strengthen his case with expert testlmony which

provided a poss1ble explanat1on for the collapse of the hoist, but
| only upon a factual hypothesis inconsistent with plaintiff's own

_testimony.

In Holland v. Holland, supra, the plaintiff, Sharon A.
Holland, was a passenger in the right front seat of an automobile

being operated by her husband, Daniel Holland, when it was in

collision with a vehicle operated by Croson. The plalntlff sued both

“her husband and Croson, and the jury found in favor of the plaintiff

against the husband but in favor of Croson. The husband moved to set
the verdict aside on the ground that the pPlaintiff's own testlmony
absolved him of negllgence. The Trial Court overruled the Motion and
- Judgment was entered in favor of the plalntlff and against the
defendant husband on the verdict. | |

On appeal, the Supreme Court reviewed the evidence, whieh
showed that the plaintiff and her husband offered testimony that the
defendant, Croson, suddenly and without warning, drove his autonobile

from the right eastbond lane into the 'left lane in front of the car

operated by the defendant husband, causing the right front fender ana

right side of the Holland vehicle to coliide with the left rear side
and bumper of the defendant Croson's vehlcle.‘ The plaintiff further
~ testified that the Croson vehicle swerved in front of the veh1c1e in

wh1ch she was a passenger and ‘that she was in a position to observe

what had occurred. The defendant, Croson's evidence, on the other
hand, showed that immediately before the accident, he was travelling

| in the left eastbound lane, preparing to make a left turh, actuated
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his left turn signal and that while stopped in the left lane, his
vehicle was struck on the left rear side by the vehicle operaéed by.
the defendant, Holland. The Court determined the issue to be whether
the plaintiff could rely on the defendant Croson's evidence to
sustain her case, and thus create a jury isspe'as>to'her husband's
pegligence or whether her own testimony, which'exonerated.the husband
of negligence, was bipding'upon her and bérred her recovery. The

| Court held that: | | |

: "We think she is precluded by her own testi-
mony, under the Massie-Firmstone rule.

"Here, there is clear and unequivocal testi-
mony from the plaintiff that, through no fault of
"her husband's, the vehicle in which she was riding
was struck by a car which suddenly cut in front
~of it from the right lane. Fair-minded men could
not reasonably infer from this positive testimony
that plaintiff's husband was negligent. To the
contrary, plaintiff's factual account of the
events, acquired from her front-seat vantage
point, absolves the husband of any wrongdoing. -

*Plaintiff contends her statements are non-
binding opinions. But we have more than mere
opinion that the husband ‘'wasn't driving poorly'
and 'didn't do anything wrong' which would be
insufficient, standing alone, to block plaintiff's
claim. [Citations omitted.] Rather, plaintiff's
testimony that Croson 'just cut right in front of°
and ‘'swerved in front of' Holland are recitals of

- facts within her knowledge which are certain and
unambiguous. Thus, she will not be heard to contend
those statement are untrue by attempting to rely on
Croson's evidence which is in irreconcilable conflict
with hers. See Harris v. Harris, 211 va. 459, 462,
177 S.E. 2d 534, 536 (1970). Accordingly, the
plaintiff is bound by her testimony and the trial
court erred on ruling to the contrary". 217 va.
at 876 (Emphasis added).

The Court reversed and entered Final Judgment in favor of
the defendant husband.

A review of the evidence in this case clearly establishes
the plaintiff's familiarity with the use of the subject vehicle, and,

in particular, the park system function of the subject vehicle; her
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certain and unambiguous statements that on the day of the alleged
incident which gives rise to this suit that she knows that she placed
the vehicle in park; and that the statements of her own expert are in

irreconcilable conflict with plaintiff's statements.

, In this case, there is clear and unequivocal testimony
from the plaintiff testified that on October 22, 1976, she went to
~ the Giant Food Store to do some grocery shopping and that she had her

two month o0ld infant with her. After she finished shopping, she went

to the car, got in, and drove up to the pick opllane; sat there for a_

while waiting for ‘the de11very boy to come out and put grocer1es in
.her car. When he did not come out, she dec1ded to get out and put
the grocer1es in herself. Concernlng her actions before exiting the
car, she testified: |

| "I put the car -~ it was a chilly day and I

had the heat going. I put the car in park.
I put the brake on and I got out of the car =="

Volume. I-A, page 82. (Emphasis added)
She test1f1ed agaln in response to questions poseo by her

own attorney ‘that:

"I didn't shut the motor off, the heat was
going, as I said, it was chilly, it was cold,
' and I had this new baby in the front seat,
. but I know I had that car in park and I put
that brake on."

| p Volume IA, page 87. (Emphas1s added)

Upon cross exam1natlon, she stated she had purchased .
the car in 1972 or 1973, and had driven it some 20,000 miles without
incident until March 20; 1975, when she had an incident in a parking
garage in Washington, D.C. when the engine did not catch or starr.
(TR-I-B, page 60 and_69). Furrher, she testified that she heo no

. problems with the car, that she loved the car, and knew how to
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operate the column shift before she had_obtained the car and knew how.

to put it in park, had no trouble with putting the car in park and
could check the car to see if it was in the park position. She
stated: |
"Q. And, in fact, you can, once you put
it in park, you can check to see if
it is in park by wiggling it a bit?
‘A, Yes.
Q. So you were.thoroughly femiliar with
how to put a car in park by the time
you got the Lincoln? ‘
A.  Yes.
Q. And then, as you had it and used it
for the two or three years, likewise,

_You also had no problem putting it in
park, you knew how to put in park.

. Lo »le . Yes.." ) ) . . . T ‘ ' . ) X : |
'f .~ TR VOL. I-B, pages 61, 62 and 63 . o
Further, she testified that after. the alleged garage

incident, she drove the car eighteen months until the October 22, -
- 1976, alleged incident giving rise to this litigation. _

_ : With'regérd as to her actions on the day of the incident
on October 22, 1976, she stated:.

"Q. Now then, there came a time yoh
decided to get out of the car?

A. Yes.

- Q. Had you already placed the car in
- park before that time?

A.  No.

Q. édt at that time, you did place
: it in park?

A. Put it in park and put the brake on.

Q. Any doubt in your mind that zou_
placed it in ... '
A. No. '
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Q. Ma'am?

A, No, espec1allx because I had that

baby in the car.

| O. You placed it in park. You'll have
to say yves or no.

A. Yes.

Q. Did you check it to be sure?

A. I pushed it in park.

did, you definitely, there is
no question in your mind vou
placed that car_in park?

AD No.

- Q. ~ And you were part1cularly con-
o cerned about that because your
child was in the car?

" A. Yes."

|
|
i
l
l
|
|
|
|
|
|
|
|
l
} .
_ i Q. O'kay. But in any event, you
i
|
i
|
|
|
i o
} (TR Vol. 1I-B, pages 67 and 68) (Emphasis added)
|

- At no time in her direct testimony, nor in the cross

examination did the p1a1nt1ff ever 1nd1cate that she m1ght have been
1

mlstaken, she m1ght have thought that the car was in park but

actuall% it was not, or anything other than the fact that she knew
she had placed the car in park gear.

J ' '
i'The nature of the plalntlff's clear and unequ1voca1
I

testlmonylas to the fact that she knew when she placed the car in

. park becomes even more apparent when one considers her testlmony when
.

challenged under cross-exam1natzon as to her act1ons surrounding the

March, 1975, alleged incident.

1 Q. Then you indicated when you were in the parklng
l - garage, when you quit work, you came down, got
| in the car, you had you believe left it in --

% do you believe you had left it in park?
!

|

l

I

I

{

~
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A. I don't believe. I get in a car, I lock my
doors or I'm getting out, I'll put it to you
that way. I follow a pattern. That car was
in park, the brake was on.

(TR Vol. I-B, page 64) (Emphasis added)

Further, plaintiff's own expert, who was in the court room
during her testxmony, acknowledged that she had test;fxed that she
definitely put the vehicle in park. |
' "Q. But that's not what Mrs. Bartholomew

-~ said happened to her. She said she

had it definitely in park. Is that

correct? , ,
A. I was here in the Courtroom‘when
: she was giving her testimony, and I

believe that's what she said.”

TR Vol. II-A, page 72. | |
It should be apparent that the p1a1nt1ff's testimony as to
her actlons on the day of the October 22, 1976, alleged incident is
clear, unequivocal, certaln and unambiguous as -to whether she had
placed the vehicle in park or not.

Plaintiff's own expert, William Divine, in his testimony'»
supports the position of the defendant, Ford Motor Company, that if
the vehicle had been placed in park, it would not have jumped out.
| He testified that if the system was in adjustment, and
that if the park tang was placed in the park slot, it would notbjump
out; that the shift lever won't come out of the slot unless the -

driver lifts it up and moves it to another gear, and further,

"Q. So, if Mrs. Bartholomew, had put the
car in park, it would not have moved?

A. I believe not.®
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| .The expert reiteraied that if an operator puts ‘the tang in
park, puts the brake on, that the car is not going to move, previded
the linkage is in geod repair and further,.that if the linkage is out
of alignment or if there is a linkage problem, that it is ﬁot a
edesign defect. (TR Vol. II-A, page 81);‘. |
But what is apparently ielied upon.by the plaintiff to
extricate her from her eertain and unambiguous statement about facts
_ solely,within her knowledge that she had pleced the vehicle in park,
.is the sdbsequent opinion of her expert who testified, oeer the
objection of the defendant, Ford Motor Company, that it was his
opinion that the plaint£ff thought she had placed the'vehicle in
park, but actually dld not. Not only is Mr. Div1ne s testlmony on
this 1ssue in 1rreconc11able confllct w1th the plalntlff's, but .
further he readily admltted that his opinion was not at all based
upon the plaintlff's version of what happened.
| Q. Are you te111ng us nOw that your testlmony
in this case was not at all based on what
Mrs. Bartholomew testified to?

- A. Well, Mfs. Bartholomew testified that she
- put the lever into park and --

- Q. Well, I'm aware of what Mrs. Bartholomew
testified. That wasn't the gquestion. The
question was, did you base any of your
opinion on Mrs. Bartholomew's testimony or
version of what happened?

‘A.  No, sir. -

Q. You did not. Is that cotrect?
A. Yes, that's correct.

‘Q. It doesn’t matter what Mrs. Bartholomew's
version is? .

A. No, sir, not as far as the engineering
- study of the transmission is concerned.
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Q. Your conclusion is that Mrs. Bartholomew
never put the car in park?

A. Yes.

Q. It doesn't matter what she said about
that?

A. That's exactly right. S&he thought she
did, I'm, sure. . :

Q. Why are you sure she thought she did?

A. Because she said so.

Q.  Then it does matter what Mrs. Bartholomew '
~ says? :

A. From the standp01nt of the funct1on of the

"+ transmission and the design of the trans-

- mission, no, it does not make any dlfference
what Mrs. Bartholomew said.

Q. You mean any time a car goes backwards it's
- going to be a transmission problem?

A. No, sir. A
'Q. It could be other problems, couldn't it?
- A. . Well, it could be deliberete"too.

Q. It could be an acc1dent, couldn't 1t,
fa11ure to put it in park?

A. Yes.

Q. It could be failure to put on the emergency
brake?

A. Yes, of course.

(TR Vol IIA, pages 86 - 88.)

The plaintiff's expert further testified:

*Q. Alright, now let me ask you this,
in your opinion as to the cause
of this accident, was the emer-
gency brake on or not?

‘A, When the car slipped into reverse,
as it apparently did --
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Q. Why do you say apparently did? '

A. Well, because I didn't see it,
I wasn't there.

Q. You are relying on Mrs. Bartholomew.
How do you know that the car slipped
into reverse?

- A. I don't."

TR Vol. II-A, page 88

The experts introduced by Ford consisted of a Ford

employed engineer and an independent engineer, a college professor at

‘the United States Naval Académy; Annapolis, Maryland. Both agreed

that if, in fact, the vehicle was placed in the park gear, it could

not jump from park into reverse.

statéd:

The Court recognized the testimony in'its‘final form and

"Initially, there was also the impression
that -~ perhaps this was the Court's
fault -- that there was the initial

impression that we were dealing with some
transmission where it jumped out of park:
when it was idling and went into reverse
and rolled away, which was of great concern
to the Court. It turns out it doesn't

jump out of park at all; in fact, it won't
come out of park but that if you make an
error in driving and don't put it all the
way up into park, there is a danger that it

- will go down into reverse, and that can

happen, as you can even demonstrate it
once in a million or two million times."

(TR Vol. IV-A, page 121) ’

The Court's reference to the probability of such an

‘occurrence happening in one million or two million times came from

the testimony of the plaintiff's expert, who stated that in using a

model to demonstrate the slipping of the parking tang off of the land

either into park or reverse:
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"The thing is we are looking at an instance

that happens once out of a million times or

a couple of million times. To try to set

- this thing up to duplicate that is a trial

and error process, sir." : ,

(TR Vol. IV-A, page 76).

Plaintiff's Motion for Judgment alleges that on the date
of the alleged incident which gives rise to the instant matter that
her vehicle was in park gear (position) and then went into reverse;
that her subsequent testimony at trial establishes her knowledge of
the Park sYstem and her long time use of the subject vehicle. 1In
- particular, there is clear and unequivocal testimony from the
'plaintiff'that on the day of the alleged incident she knows she put
the vehicle in park. There is additional testimony supported by both -

litigants' experts, and already acknowledged by this Court, that once

a vehicle is placed in park it cannot go into reverse.

The Massie v. Firmstone maxim, supra, hés_Clearly
established that if a litigant, a person of average intelligencé and
in possession of her faculties, testifies clearly and unequivocally
to facts within her knowledge which show as a'métter of law she has
no case, she is bound thereby and maj not recover. Plaintiff's
testimony that éhe knew she had that car in park and that there wasi
no doubt Or1question in her mind that she had the vehicle in park are

. statements of fact within her knowledge which are certain and

unambiguous; Thus, she should not be heard to contend that those
statements are untrue by éttempting to rely on Divine's testimohy,
which' he readily admits is not baﬁéd on the plaintiff's statements,
and which is in irreconcilable conflict with the plaintiff's.

It is iespectfully submitted that under the Massie v.

Firmstone maxim, the plaintiff is bound by her statements of fact ana
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the necessary inferences therefrom are binding upon her. Therefore,

Judgment Non Obstante Verdicto should properly be entered in favor of

_the defendant, Ford Motor Company.

ARGUMENT II

- ASSUMING ARGUENDO THAT PLAINTIFF IS NOT HELD .
‘BOUND BY HER OWN TESTIMONY, THE CONTRADICTORY
TESTIMONY OF HER EXPERT CLEARLY ESTABLISHES
PLAINTIFF'S CONTRIBUTORY NEGLIGENCE AS A '
MATTER OF LAW.

It is well-settled in virginia that in order for a
person's conduct to constitute contributory negligence,'an objective

test of carelessness must be satisfied by the particular facts of the

_case. Amusement Slides v. Lehmann, 217 Va. 815 (1977). The specific
type of conduct that falls within the paremeters of.contributory
negl1gence is set forth in 57 Am Jur 2d Negllgence, Sect1on 317 Pege
719, whlch states. |

'Contr1butory neglxgence therefore consists
of the doing of something that a person of
ordinary prudence would not do, or failure

- to do something that a person of ordinary
prudence would do, under the circumstances,
to protect themselves from harm. However,
before one can be found to have been guilty
of contributory negligence, it must appear
to the satisfaction of the Court that some
specific act or omission on his part did

.not meet the standards exacted by law, includ-
ing the standard of care that a reasonable,
prudent person would exercise in discovering
and avoiding the danger."

. Case law in Virginia is consistent with the above citation

as evidenced by the recent decisions in Budzinski v. Harris, 213 va.

107_(1972) and Reed v. Carlyle and Martin, Inc., 214 Va. 592 (1974).

In Bud21nsk1, an adm1nlstrator filed a wrongful death

action against the driver of a veh1c1e, alleging negl1gence on the
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part of the defendant resulting in a fatal accident. Evidence at
trial showed that the defendant purchased and consumed numerousAbeers
in the‘presence of the deceased before £he accident took place. 1In
point of fact, the deceased had actual khowledge of the defendant
consuming seven or eight.beers and driving at a high rate of speed
prior to the occurrence giving fise to the 1itigationl

| Neveftheless, the jury returned a verdict in Budzihski,
supra, in favor of the plaintiff administrator. Howevcr, the Trial
Court set‘the verdict aside on the basis that the deceased had
-assumed the risk and was contributo;ily negligent in her actions.
The Administrator appealed the Trial Court's action and was c:anted a

Writ of Error.

The Supreme Court of Virginia reversed the lowet court' s
decis1on to set the verdict aside, holding that the requlred elements
- of contrlbutory negllgence were not satisfied by stat1ng.' ‘

*...0ne who knows or in the exercise of

ordinary care should know that the driver

had been drinking intoxicating beverages

to such an extent that his ability to drive

has been or is likely to have been impaired

and voluntarily entered the automobile or

continues as a passenger after reasonable

opportunity to leave is contributorily negli-
" gent in the absence of exigent circumstances

which makes such conduct reasonable. Citing -

Wright v. Tate, 208 va. 291 (1967). Thus,

a knowledge of the risk is not necessary, if,

in the exercise of ordinary care, one should

have known of its existence." 213 Va. at .

It is important>td note that the Supreme Court's reversal
in Budzinski, was premised on the finding that the deceased had no-
alternatives or opportunities to exit the defendant's automobile

before the fatal crash occurred. Therefore, in Budzinski the exigent
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circumstances confronting deceased excoSed her negligence in
remaining in the vehicle after she shouid have realized the danger of -
doin§ so. |
In applying Budzinski to the facts presented io the case

at bar, one finds that Mrs. Bartholomew's negligent conduct cannot be
excosed on the grounds of exigent circumstances because no such
circumstances existed. There is no evidence indicating an emergency
~or lack of alternatives available to Mrs. Bartholomew when she left
her vehicle unattended with the motor running on October 22, 1976.
Therefore, if Mrs. Bartho;oﬁew's conduct is found to be contribu-'
torily negligent on the day in'question, it cannot be excused or
.overlooked on the grounds that she was faced with'exigent.
circumstances. | |

| | .. The Court's attention is first drawn to the olaintiff?s
testimOny in which ehe eleariy iodicates that she was ah experienced
driver generally ano, more specifically, thoroughly familiar with the
use of her 1973 Lincoln Continental and its associéted shift control

mechanism.

Q. But in any event you or —-- Strike that
- question please. At the time, that is
back in the area when you bought the car,
1973, had you been a licensed driver for

some years?

A, Yes.
Q. You were familiar wlth the way to operate
: automoblles? ' .
A. Yes.

Q. And had you used a shift column lever before?
A. Is that what I had on the L1ncoln°
Q. VYes. You know, the -~

A. Yes. '
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O

‘~-little knob that you —-

--put the car in gear with?

Yes.

‘You knew how to do that before ydu got the
Lincoln? o

Yes;

And than you drove the Lincoln for two or
three years from the time you bought it up
until this parking garage incident?

Yes.

Do you -~ did you know how to put it in park? -

I hope I did.

"I mean that sounded like a simple question

but you know what -- you didn't have any
trouble putting the car in park, did you?

No, I didn't.

‘And in fact, you can, once you put it in
park you can check it to see if it is in
park by wiggling it a bit?

Yes. o | |

So you were thoroughly familiar with how to
put a car in park by the time you got the
Lincoln? R

Ies.

And then as you had it and you'd used it
for the two or three years you likewise you
also had no problem putting it in park, you
knew how to put it in park? :

Yes.

I assume in the two or three years you did
have maintenance on the vehicle? :

Yes.

But nothing of any, no problems at all with
the vehicle?
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A. No, sir.

Q. And do you know how many thousands of miles
you put on the car up until this incident
at the parking garage?

A. 1 would have to say in the 20s.

"Q. . Then you 1nd1cated when you were in the
parking garage, when you quit work, you
came down, got in the car, you had you
believe left it in -- do you believe you
had left it 1n park?

A. I don't believe. I get in a car, I lock.my
doors or I'm getting out, I'll put it to you
that pay. I follow a pattern. That car was
in park, the brake was on.

(TR Vol. I-B, pages 62 - 64).

'{ : _ Juxtaposed to the plalntlff's testlmony is the testxmony
!

of Mrs. Bartholomew s expert witness, William H. Dlv1ne, who stated

that the plaintlff never placed her column shift lever in park on the

day of the alleged occurrence, but rather misplaced the column shift
| : ' . :
lever%somewhere between park to reverse on the gate insert plate.

Mr. Divine clearly stated that if the column shift lever was
B . v
properly placed in park, it would be impossible for the vehicle to

i
jump to reverse without some operator assistance. Reference is made

to pages 65 and 66 of Mr. Divine's trial testlmony found in Volume

II-A, which states:
MR. LEWIS:' Cross examinatioh of Mr. Divine:

Q. And, in fact, its true, is it not,
that if that park tang -- excuse me.
Park tang is put in the park slot,
if its actually in that slot, its
not going to jump out, is it?

" A I don't believe it will,

Q. So what we're talklng about 1s, what .
you're saying is an operator is care-
ful and put it in the park slot, it
just won't come out? ,

A. The shift lever won't come out of the

slot, no." ‘
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Consequently, the plaintiff's own expert, Mr. Divine,
contradicts her testimony and theory «f the case by stating that the
shift lever will not jump from park to reverse once the vehicle is

properlyvplaced in park. Interestingly,-the.plaintiff continually‘

.vstated throughout her deposition and trial testimony that.She put the
. vehicle in park andiknew it was in park before the alleged incident |
occurred. o )
Mr. Divine's testimonj alone proves as a matter oﬁ law,
thaththe plaintiff, Mrs. Barthoiomew,-was contributorily-negligent.
by failing to properiy engage the column shift lever in park on
'Octoberlzz, 1976. In'fnrther support of the sane proposition, the
Court s attentxon is drawn to Mr. Divine's rebuttal testimony at Vol
-IV—A, page 104, whlch state5° |
"MR. LEWIS: oross-examination of Mr. Divine
th., If YOu-take the care—-if the operatorv
- takes the care to put the selector column -
in the proper gear, it's not 901ng to Jump
out, is it? :

A. If it's put in park, it would not'Jump out,
'if put in properly.

Q. No Question in your-mind.about this?

A. No, sir, none." |

Therefore, Mr. Divine's testimony in and of itself proves
‘that the plaintiff, Mrs. Bartholomew, carelessly misplaced her column
shift lever on her 1973 Lincoln Continental on the day of the allegea
.occurrence.. | ) | -
| Further, if Mrs. Bartholomew had followed the specific

instructions set forth in her Owner's Manual to be sure the selector

1ever'is in'park, this alleged accident would not have occurred. The
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Court's attention is drawn to plaintiff's exhibit dated April 19,
1971, which specifically sets forth the precise language found in
Mrs. Bartholomew's Owner's Manual: ‘
"Khenever the car is parked, be sure the
selector lever is in the P position. Set
your parking brake everytime you leave the
car."
" An analysis of the Supreme Court's decision in Reed, also
shows that Mrs. Bartholomew's conduct was negligent on October 22,
hy failing to conduct herself as a rcecasonable and prudent

p=rsnn. The facts involved in Reed concerned an experienced farmer

unloading an insilage wagon that had broken down while exposed

.beatersvon the wagon remained in full operation. As the plaintiff

farmer was unloading the wagon, he slipped and fell {nte the beaters

and was severeiy injured. He filed suit for damages agalnst the

| defendant manufacturer and seller of ‘the wagon alleglng negllgence.

The lower Court ruled that the de9051t10n, as a matter of law, proved
the pla1nt1ff's contr1butory negllgence and granted defendant s |
Motion for entering final judgment in the1r favor and plaintiff
appealed. |

The appellate Court in Reed emphasired plaintiff's own
testimony that stated, "I didn't feel any danger about working near
beaters in operation”, and affirmed the action taken by the lower
Court. The Supreme Court firmly held that the test to determine
contributory negligence as a matter of law requires the following
type of conduct: o

®". . . It is not whether the plaintiff actually

knew of the danger confronting him, but whether,

in the exercise of reasonable care, he should

have known he was in a situation of peril.

Budzinski, supra. We think reasonable men

should not differ upon the proposition that the
plaintiff should have known of his peril." 214 va.
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In applylng the Reed holdlng to the facts now in questlon,
one flnds that Mrs. Bartholomew's conduct, as an experienced dr1ver
generally and, specifically, in the use of her 1973 Lincoln
Continental'and its associated shift control mechanism, must be
deemed contributorily negligent because she knew or should have known
that if she ignored the instructions.in the Owner's Manual, her car
would not be safely locked in park. Neverthéless, she ignored these
instructions and, as her expert testified, she misplaced her column
shift lever_while the mctor was running and exited the vehicle.

In addition to Mrs. Bartholomew's failure to follow the
Owner's Manual instructions, she further admits in her deposition and
trial testimony that she considered her car unsafe for some time
before the.alleged accident because of the looseness she was
~»meriencing in her column shift lever after her alleged March, 1975,

.~-72 and the subsequent élleged negligent repair work by the
co-defendant, Dave-Pyles.
'~ As Mrs. Bartholomew stated on direct examination by Mr.
Cohen.
, Q." Will you tell the Court and the jury, please,
what your 1973 Lincoln Continental was like
after Dave Pyles tepaired it in March of
1975? .
A. The difference that I noticed after they
had repaired it and I'd taken it in was that.
it never -- the needle never quite went
completely into "P" -- into Park -- when
you pushed the lever up, and it just -~ it
just felt a little loose. It just never had
that tightness, you'd push it in and it was
secure. It just had a little bit of play

Q. Did you complaint about that or inquire about
it?

A. Yes,
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Q.

testified:

Who did you make your complaints or inquiries
to? v : o

I took it back to Dave Pyles several times.

What were you told?

They did road test it and they check it out,

and they said, "The car is working. It's

running fine. It's working fine; it catches.
You put your brake on and everything is
fine", you know. "Don't worry about it,

Nothing's wrong with it,"

Did you do anything other than complaint
orally to them?

As the -- as it would not stay into Park, it

- was going more between Park and Reverse, and

I kept driving it back and forth, I could see
they were a little aggravated with me. I did
write a letter to the people on Gatehouse
Road complaint about the -- :

Did you continue to use the car?
Yes, I did.

Why did you use the car if you had some
concern about it?

Well, I kept taking it in and telling them-
what I thought was wrong, but, as I said,
We've always used Dave Pyles and to an

extent, like my husband said, they said the
car was all right. You know, "Just leave it
alone; it's running fine. You're not having
any problems and leave well enough alone®, and
I needed it for transportation. :

Well, did you zely upon what Dave Pyles was
telling you? ‘ -

(TR Vol. 1A, pages 79 - 81).

And in cross-examination by Mr. Snead, Mrs. Bartholomew .

A. I trusted them.

. Now didn't you tell me that that's exactly
@ what it was, that they were right, that in

fact it was in park?
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"I think I took —- Yes, I thlnk I was a

They said it was.

N

But you knew it was, didn't you? You | i
checked yourself, didn't you? : ' |

What do you mean, 1 checked myself?

When they showed'you [personnel at Dave-~
pyles Lincoln-Mercury] that it was in park

' you were satisfied in your own mind, you

checked that it was in park, dldn't you?
Yes.

And in fact it was in park; wasn't it?

‘It was in park but the needle wasn't completely

over the P the way it used to be.

But once it's in park you cannot move that

lever without -~

MR. COHEN: I obJect. That's atgumentative.

MR. SNEAD: -- adjusting it, can you?

~ MR. COHEN: That's not --

THE COURT: Sustained.

THE WITNESS: 1I'm sorry.

BY MR. SNEAD: -

Those times that it was in park when you
brought it over and talked to Dave Pyles
about it how would you get it out of park?

I didn't bring it over to them just because
it was not in park. I was putting the two

things together. Whenever I put that car

in park before it slammed into the wall, I
mean I could fell the tightness. I just
put it in park and as you said, I had the

confidence, it's in park.

But after that when I drove the car
out there was play in that handle plus the
fact that it wasn't going all the way over
to the P where it had gone before.

Did you thereafter start to jiggle the

little lever when you put the car in park

to insure it was in?
little extra careful.

You think so?
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A. Weli,vI was aware of the problem. I kept
going back in." L

" (TR. Voi; 1B, pages 74 - 75). |

Yet, even though the plaintiff believed her vehlcle was |
unsafe she made the decision to leave her vehicle with the engine
running and unattended on the day of her alleged incident. Surely,
_if she had not misplaced the column shift lever and not left the
vehicle's engine running thle it waslunattended, her alleged
accident would not have taken place. For these reasons Mrs.
‘Bartholomew not only contributed to her alleged accident but must be
~deemed to have been the sole and proximate cause thereof.

The p1a1nt1ff's theory of defendant Ford's liability, as
that theory developed during the presentatlon of her case, involves a
curious contradlctlon. | » | | |

: On one hand she 1n51sts that she knows when the Shlft
lever is securely in its park position and that it was so placed at
| the time of the incident comp1a1ned of. At the same t1me she would
have this'dourt ignore the clear effect of her own testimony and
accept the purely speculative hypothesis of her‘expert that she
really didn't place her car in park after all. | o
' It is probably true that no one will ever know to a

certainty what Mrs. Bartholomew actually did on the day in question.

But that uncertainty cannot properly be resolved against Ford Motor

4
)

Ford did not contend at trial, and does not now contend,
that 1t is im90551b1e to m139051t1on the gear selector between park
and reverse. Wwith no 11tt1e d1ff1cu1ty,»plalntlff'svexpert
demonstrated that-“possibility" using a mock-up of the automatic

transmissién system brought to the courtroom by Ford. But that

033




intermediate position is not the park position that Mrs. Bartholomew

insisted she was familiar with; that is not the park position in
which she claims to have placed her gear selector before exiting her
vehicle.

It is respectfully suggested that this Court cannot allow

the plaintiff to have it both ways. Elther she "parked"™ her car as

she insists she dld, in which event the theory expressed in her

Motion for Judgment is barred by the testimony of her own expert, or,
fshe dxd not properly "park” her car as she insists she always did, in

which case her claim is barred by her own contrxbutory negllgence, as

a matter of law. ‘See, in addition to all of the authorltles cited

above, Reliable Stores v. March, 218 Va. 1005 (1978), Washlngton V.-
Schuxler, 433 F. 2d 362 (4th C1r.'l970). |
’ For the foregoing reasons, the defendant) Ford.Motor
Company, requests that its Motlon for. Judgment Notwlthstandlng the

- Verdict be granted on the baSlS of plalntlff's own ev1dence

ARGUMENT III

THE VERDICT BEARS NO REASONABLE RELATION TO THE
DAMAGES SUSTAINED, AND WAS SO EXCESSIVE AS TO

' BE SHOCKING AND COMPEL THE CONCLUSION THAT THE -
JURY MISCONCEIVED OR MISUNDERSTOOD THE FACTS,
THE LAW, OR THE INSTRUCTIONS OF THE COURT.

It is well-established in virginia that a trial judge.may _

order a new trial if he considers_a jury award of damages to be
excessive in relationship to the actual inﬁury sustained. Section
8.01-383 of the Code of Virginia (1950) specifically conveys this
" power to a trial judge:
""In any Civil Case or proceeding the Court,

before which a Trial by jury is had, may grant

a new Trial, unless it be otherwise specifi-

cally provided. A new Trial may be granted as
well when the damages awarded are not too
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small as when they are excessive. Not more

" than two new Trials shall be granted to the

" same party in the same cause on the ground
that the verdict is contrary to the evidence, -
either by the Trial Court or by the Appellate
Court, or both. (Code 1950, Section 8-224;
1977, C.617).

In addition, case law in Virginia has long held that a
trial judge not only has the authority to grant a new trial wheh a
démage award is excessive and unréasonable, but an actual dqty,to do
so, to ensure that justicé is obtained.

In the recent case of Clatterbuck v. Miller, 215 va. 359

(1974), the Supreme Court of Virginia held that:

"The law has wisely placed in the hands of the
Trial Judge the power to exercise his sound
discretion in supervising the verdicts of juries
to prevent miscarriages of justice. The law
intends that this power should be exercised

and that the Judge should be more than a mere
referee between the 11tlgat1ng part1es.

215 va. at 363. — o | ‘
In:keeping with this authority, trial courts have often

set jury verdicts aside when an excessive damage award has been

granted. A case in point is Smithey v. Sinclair Refining Company,
.203 Va. 142 (1961), a peréonal injury action_arising out of an
automobile accident° During trial the defendant admitted ]iability
for plaintiff's injuries, and the case was submitted to the jury on
- the issue of damages alone. ‘The jury returned a verdict for FIFTEEN
THOUSAND DOLLARS ($15,000.00), for plaintiff and the defendant ﬁové@

to set it aside as excessive.

The trialhcourt granted defendant'S»Motion and pdt the
plaxntxff on terms to either accept FIVE THOUSAND DOLLARS ($5, 000 00)

or have a new trlal Tpe plalntlff agreed to the trial judge's

t
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remittitur of TEN THOUSAND DOLLARS ($10,000.00) under protest and .
filed a Writ of Error. | | |

The Supreme Court affirmed the remittitur.noting that the
plaintiff's medical bills totaled only $59.00, and his lost wages .
amounte to only $45.00. Based on the lack of medical testimony
'concerning permanency of injury and the plaintiff's smali'medical
bills, the Supreme Court applied the gené:al rule that:

"...if it appears that the verdict is so excessive
as to shock the conscience of the Court and to

. create the impression that the injury has been

" influenced by passion, corruption or prejudice,
or has misconceived or misunderstood the facts
or the law, or if the award is so out of pro-
portlon to the injuries suffered to suggest that
it is not the product of a2 fair and impartial
decision, then it becomes the plain duty of the
Judge, acting within his legal authority to
correct the injustice. Citing Chesapeake and
Ohio Railroad Company v. Arrington, 126 va. 194,
cert. denied 255 U.S. 573, 41 S. Ct. 376, 65 L.
Ed. 792 (1932). 203 Va. at 146.

Applylng the above noted rule the Smlthez Court held that:

*Under these circumstances, although the evi-
dence is devoid of even a suggestion that the
jury was actuated by passion, prejudice or
corruption, an award of $15,000.00, could
only have resulted from a misconception or
misunderstanding of the seriousness of the
plaintiff's injuries. The size of the verdict,
so out of proportion as is to the plaintiff's
injuries and his medical expenses and loss of
wages, is sufficient, standing alone, to
shock the conscience of the Court and to cast
upon it the stamp of unfairness." Id. at 148.

‘The application ‘of these principles to the jury verdict of
FIFTY THOUSAND DOLLARS ($50,000.00) in Mrs. Bartholomew's favor,
places on this Honorab;e Court a duty to order a new trial on the
issues of liability and damages because of the obvious misconception
-and misinterpretation of the facts or law by the'jury in awarding
such a shocking and excessive verdict. The $50,000.00 verdict in

this case cannot be justified under any reasonable characterjzation -
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of the plaintiff's minimal injuries and forces the conclusion that

the jury verdict was not a product of impartiality, but rather
stemmed from some passion, prejudice or‘bias on their part. This
Court properly mustAtake cognizance of the fact that Mrs. Bartholo-
mew's total medical expenditures resulting from her October 22, 1976,
misha§ totals only $291.10. Further, the trial record is devoia of

any evidence of lost wages or permanent injury to plaintiff as a '

result of the October 22, 1976 incident. Surely, Mrs. Barthdlomew's-

‘medical bills of $291.10, standing alone, cannot justify the
excessive verdict of $50,000.00 granted her by the jury.
Plaintiff's own medical expert, Dr. Zohn, testified that
. the 1abt_time he found any objective signs of injury relatihg_to het‘
accident as on May 2, 1978. (TR Vol. I-B, pages 53 and 54).
Further, Dt.AZOhn also admitted that plaintiff's soft tissue injury
_Adid not develop any calcification problems and she made a rapid and
good recovery. The_Court's attention is drawn to pages 52, 53 and 54
of the trial transcript found in Volume I-B: l
- BY MR. SNEAD: Cross examination of Df. Zohn:
- Q. Doctor, as 1 understand it, you discussed
the potential problems with a soft tissue
injury. One of the potential problems
was the possibility of calcification.
Is that correct, Sir?

A. That is correct.

Q. But you are not talking about that in this
case, are you?

A. It did not happen.

Q. And, in fact, what you had in this casé
was a good recovery, didn't you?

A. The patient continued to complain of
symptoms relating to this over a period
of about a year to two years, but ulti-
mately, the symptoms seemed to have

resolved.
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In fact, you had good range of motion and
everything that you are looking for a
good recovery? :

There was only minimal limitation of
range of motion and minimal swelling and
basically, she had recovered most of her
function.

And, in fact, Doctor, you stopped finding

 any objective signs, long before she guit

complaining, didn't you?

I am trying to find the last time I found

something objective. On May 2, 1978,

there was still noted some slight swelling

of the left leg as compared to the right.
There was a slight limitation of flexion,
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a two finger breadth's difference in-
flexion of the left leg versus the right,
- and I believe that that was the last time
I could find anything of significance
, related, that I thought was related to her
‘ ~ accident.
i

Q. and, in fact, you, of course, were aware
of the rheumatoid arthritic condition?

A. Yes, I wés.

| Q. And she would, from time to time, com-
‘ - plain about the right leg or the left
leg; it would vary, wouldn.t it?

A. Yes.

Q. And at some point and time, you can't
say that the complaints that she continued
to have were related to the accident
. rather than the rheumatoid arthritic
- condition, can you?

A. That's correct.

Q. And on several occasions you made note
that you weren't going to treat this knee
-when she complained of it;, and that you
found nothing.

A. That I was or was not?

based on those complaints.
A. That's correct.

l

l

l

| Q. You were not going to treat it further

l

|

| v v .
; Likewise, on cross examination on behalf of the defendant,

Ford Motor Company, Dr. Zohn further corroborated the fact that
A | . ' _
plaintiff jrecovered from her soft tissue injury very quickly and

l
suffered no permanent injury. The following is an excerpt from
Dr. ZOhn'% testimony, highlighting the minimal injuries suffered by
the plainﬂiff alleged to have occurfed on October 22, 1976.: -

| (TR Vol. I-B, Pages 55 and 56)

| . ‘

| BY MR. LEWIS: Cross examination of Dr. Zohn:

{Q. . Your diagnosis initially was a soft tissue
injury?
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- A
.Q.

A.

A
Appareﬁtly, the excessive jury award in this case stems |

from some prejudice or bias by the jury énd/o: their misconception
or misun&erstandihg of the facts or laﬁ because the award bears no
_relétionShip to the damagés sustained and therefore is not supported

by, and is contrary to, the evidence. See National Cab v. Thompson,

And you used the word ecchymosis, I believe,
that is in layman's language, that's a bad
bruise, isn't it?

It's bleeding and discoloration that is
visible to the naked eye.

Right. Which is —- but the dark discoloration

~as a bruise looks like?
Well, it's a question of degrée.‘

Then you treated her, and' I don't want to.
go over this again, but isn't it true that .
in your nurses notes, or your physical
therapist's notes, that this ecchymotic
-area or this bruised area, by November 16,
1976, was almost completely cleared? ’

What was the date, Sir?

'

November 16, 1976.

~ That's correct.

Then there's no question a back injury
“came from this automobile accident before
the October 22 visit that you saw her?

That's correct.

/

" And the right shoulder pains, we don'f.‘

know where they came from?
That's correct, too.

*Ahd the rheumatoid arthfitic condition of
the left knee and the other parts pre-

existed both of the accidents?

That's correct.

208 vVa. 731 (1968).
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Surely, an impartial jury could not hava arrived at the
$50,000.00 verdict based on Dr. Zohn's testimony, which revealed the
minimal injuries sustained by the plaintiff It is this very conduct
by the Jury in the Bartholomew case that forms the basis of the
defendant, Ford Motor Company $ Motion for Judgment Notwithstanding
the Verdict, or, in the‘alternative, a'new trial encompassing the

issues of liability and damages.

* Another witness called by plaintiff to show the effect of
u,.éQEd October 22, 1876, occurrence, was Lincoln Vance., Upon

being called'to the stand, Mr. Vance attempted to explain plaintiff's

U

personality before the alleged occurrence on October 22, 1976, and
what her personality was like subsequent thereto., However, Mr.
Vance's testimony about plaintiff's tenuous personality changes, in
‘no way justifies the $50 000.00 verdict. For example, the Court's
attention is drawn to Mr. Vance s testimony, which states as follows-'
| . (TR Vol I-B, Pages 97 and 98
: MR._COHEN: Direct examination of Lincoln Vance
Qe What can you say about your observation of
: her personality and outlook: Since the
accident?
" A. She is not quite as self-confident as she
: was. She -- she's not as happy at home
o because she is unable to keep the house
- as she would normally like to keep it. She
is unable to do many of the things that she
used to do as a matter of course.

Q. Have you been able to observe her level of
' patience, or any change in that?

A. I think she has much less patience. You'll
- have to forgive me, but she has considerably
less patience than she used to have.
Mr. Vance ignored the fact that at the time of the alleged

October 22,' 1976 occurrence, Mrs. Bartholomew was suffering from
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rheumatoid arthritis in her joints, a back injury from an automobile

accident in August of 1976, and recovering from a childbirth of

caesarean section.

It is important to note that Mr. Vance overlooked

all of these factors andvvaguely related all of Mrs. Bartholomew's

personality changes to her alleged October 22, 1976 occurrence.

Mr.

Vance's testimony at Page 101, Volume 1-B, of the trial transcript

evidences these vague observations on his part:

BY MR. LEWIS: Cross examination of Lincoln Vance

Qo

A.

Alrlght - so anything -- from your obser-
vation of after October 22, you wouldn't
know whether it was related to the October 22
incident or the accident before, would you,
Sir?

Other than her leg, no. .

And you said something about Thanksgiv1ng.
Thanksgiving would have been in latter
November ¢f -- I don’t know the daLe -
correct?

Probably, yes.

Well, had the bruises and everything sleared

up by then?

Actually, I don't know whether they had =
cleared up or not. I do know that her leg
was considerably larger.

Alright.

Now whether the bruises had cleared up, I
can't answer that.

Clearly, the above-noted medlcal testlmony of Dr. Zohn ana

the lay testlmony of Mr. Vance about possxble changes in plaintiff's

_ personality cannot support the $50,000 jury award, even when all

inferences and doubts are resolved in Mrs. Bartholomew's favor. The

excessiveness of the jury verdict must have been motivated by -

case,

~prejudice, bias or simply misconceived the evidence and law of the

042



In support of Ford Motor Company's request for Judgment

Notwithstanding the Verdict and Motion for a new trial, the Court's

attention is drawn to the case of Rawle v. McIlhenny, 163 Va. 735

(1934). The facts in Rawle involved an automobile accident where
personal’ 1nJuries and property damage were allegedly sustained by the

’plaintiff, Mrs. McIlhenny. Plaintiff filed suit against Mr. Rawle

sc0pe of his employment. The case was submitted to the jury and a
verdict was returned in plaintiff?s'favor for $1,500.00. Based on
the inadequacy of the $1,500.00 damage award, the plaintiff moved the
Court to'set the verdict aside and grant.a new'trial to try the
single question of damages. The Court sustained the Motion and the
second jury returned a verdict in plaintiff's favor in the amount of
$5;000.00. To the second verdict, Mr. Rawle was granted a Writ of
Error. - | | | | | _
| | On Appeal, the Supreme Court affirmed the second verdict
on the grounds that the initial damage award was inadequate because
,the jury misconceived the merits of the case 1nsofar as it related to
the single question of damages. For this reason, a new trial on
damages could not be assigned as error on the part of the lower'

Court.

alleging negligence in the operation of his automobile while in the -
|

Despite the Appellate ruling, Rawle is~extremely important

to the facts confronted in Bartholomew, because the guidelines for

granting a new trial ‘on liability and damages are clearly set forth.--'
The Court s attention is drawn to the five classes of cases the Rawle |
Court outlined as cruc1al in determining what issues are to be tried

when a new trial is granted. An analysis of these sample cases show
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the d1rect appllcab111ty of case four and case 5 (c) to the 1ssues

now placed in question by the defendant, Ford Motor . -Company .

Supreme Court of Virginia stated as follows, in the Rawle case:

CASE FOUR - S -

Cases in which clearly the decided preponderance
of the evidence is .in favor of the Right of
Recovery, so there is sufficient evidence to
support a verdict finding the defendant not
liable.
In such cases, it is generally held that the Court
will set aside the verdict for inadequacy and grant
a new trial; and usually, where the practice of
granting 1mproPer cases, new trials limited to
the question of damages prevails, the Court will
restrict a new trial to the question of damages.
But, in this class of cases, where the amount of .
damages recoverable is not dlstlnctly separable
from the matters involved in the issues as to
ixabllity, the new trial should be granted on all
ssues.

CASE FIVE (c) K

- - Cases of conflicting ebidence, in which there is'suf-

. ',.,e’

wasonuuct

ficient evidence to support a verdict in favor of
either the plaintiff or the defendant, but in which
there is no clear preponderance of the evidence in
favor of either.

(c) In the fifth class of cases when the merit of
the case is to liability appear not to have
been reasonably well developed upon the trial,
or the question as to the amount of damages
dis not distinctly separable from the matters
involved in the issue as to liability, or the
evidence with reference to liability has
probably exerted a material influence upon the
jury in determining the amount of the verdict,
«..0r for some other reason, the ends of jus-
tice would not seem to be better promoted by
granting a new trial on all the issues, where
the Court sets aside a verdict of this class,
it should grant a new trial on all issues.

Moreover, Rawle, holds that when a verdict is found to be

the trial court must carefully consider whether the jury's

affected its finding of liability as well as damages:

...Before a new trial should be limited to the
amount of damages, it should be reasonably clear
that the misconduct or misconception of the
jury from which the inadequacy (excessiveness)
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of the verdict has resulted, has not extended
to a determination of the question of liability
as well as its detemrination on the amount of
damages. : :

'Similarly,.it is important to note. the case of Chappel v.

ﬁhigg,.184 Va. 810 (1946), which re1terates the same view set forth
in Rawle. 1In Chappel, an action was filed alleglng gross negllgence
on the part of the defendant while operating a motor veh1c1e, Whlch
in turn, caused injury to plaintiff. At the close of the trial, the
Jury returned a verdict in plalntxff's favor for $7 500.00. The
 verdict was reversed and remanded for error in the admission of
certain evidence and error in the instructions.

. The second jury trial retried all the issues and concluded
in a plaintlff's verdict in the amount of $4,231.18. Plaintiff moved
the Court to vacate the second verdict for inadequacy and the Motion

was granted by the Court. ‘ ‘
' The third trial retried only the issue ofvdamages and

resulted in a $9,000.00 verdict in plaintiff's favor, and‘defendant
assigned error. On the Appellate level, the Suprene Court of
' Virginia reinstated the second verdict for $4,231.18,‘citing_§3glg as
authoritf by utilizing’Case Four and Case‘Five referenced above. The
Court reasoned that the jury in the first case had been infiuenced by
partiality, prejudice or a mistake in view of merits of the case by
rendering a verdict in the excessive amount of §7,500.00. In doing
so, the trial Court found that a new trial was reguired on all of the
issues, including liability, as well as damages, in order to ensure
that justice was obtained. | |

Next, the Court's attention is drawn to the case of Wright
v. Estep, 194 Va. 332 (1952), where the-defendant, Ford Motor

Company's position requesting a new trial of'liability and damages is
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strongly supported. 1In Wright, supra, the suit again surrounded an

-automobile mishap where plaintiff sustained severe personalvinjury.

The jury returned a verdict of $5,000.00 in favor of the plaintiff, |
-ad all post trial Motisns by both the dofendant and plaintiff wexé
overruled by the Court. Plaintiff was granted a Writ of Efror to

- review the judgment on the quantum of damages.

~ The Supreme'Court in wright, supra, teversed_and remanded

‘the entire jury verdict and ordered a new trial 6n all the issues

verdict was unjust because the jury had ignored the Instructions that

presented. The highest Court in this State found that the entire _ |
were given by the Lower Court. Further, the Supreme Court héld that

the new trial on damages alone would be in error, because the issue
of liability was questionable, and in dirgct conflict by the evidence
presented, holding that:

. "We are of the opinion that the case falls within = '

the fifth classification of cases outlined in , _ |

Rawle v. McIlhenny, supra, in which there is : : '

sufficient evidence to support a verdict in |

favor of either the plaintiff or the defendant, |
but in which there is no clear preponderance

in favor of either. 1In such cases, we set, |

where the 'question as to the amount of damages l

is not distinctly separable from matters involved i

in the issue as to liability, or the evidence ' ‘ _

|

|

|

|

l

with reference to liability has probably exerted
a material influence upon the jury in determining
the amount of the verdict, where the evidence
warrants the inference set, instead of deciding
the question of liability, the jury has arbi-
trarily determined to make both parties bear

a part of the burden of the injury.' The verdict
should be set aside and a nevw trial granted on
all the issues. Citing Rawle, supra, and
Chappel, supra.” :

The most recent case on this question is Rome v. Kelly

Springfield, 217 Va. 943 (1977), where the Supreme Court promulgated

(46 .




the guidelines to be used when determining what issues are to be

retried when a new trial is granted. 1In Rome, the Court held as

follows:

now before this Court, it becomes readily apparent that the Juty
- verdict of $50,000.00 in this case fails to find the required support
in the evidence offered at trial and is so'excessive that the jury
muetvhave been influenced by some partiality, prejudice, bias or
'misconception of the evidence or law in this case.

to note what thls Court stated at the close of the ev1dence when 1t ,

_ "Where the question of the amount of damages

is not dlstlnctly separable from the matters
involved in the issue of liability, or the
evidence with reference to liability has
probably exerted a material influence upon
the jury in determining the amount of the
verdict . . . the verdict should be set aside
and a new trial granted on all issues.

'. Wright v. Estep, infra.®” 217 va. at 948.

In applying the above-~noted authorities to the question

struck p1a1nt1ff's pun1t1ve damage clalm-' g_ o ;I .

THE COURE (TR 122 & 123)

"From a phllosophlcal standpolnt, I carefully
considered the arguments submitted by Mr. Cohen
and I think it makes a persuasive case, but in

' corporate irresponsibility or corporate avarice

there is no reason there shouldn't be punitive
damages in products liability cases. -

But the evidence in this case, I don't think
comes anywhere near that. I don't think it
even approaches it. I think its a serious
question whether there is even any liability
but I am not the Jury. It is a jury question.
I think particularly in view of the experts'
testimony, both your expert and the expert of
.'the defendants, even the negllgence questlon

- is a close one."

(TR Vol. IV A, pages 122, 123)

It is important



~ The size‘of the verdict strongly implies thet the jury
incorporated an element of punishment to the defendant,’Ford Motor
"Comapny. Such unauthorized and unwarranted conduct hy the jury in
this case when pnnitive damages were not in issue requires this
Honorable Court to grant the defendant's request for Judgment Notwith-
‘standing the Verdict, or a new trial on the issues of both liability
and damages. N

p Despite the fact that the Court struck the punltlve damage
olaim, plaintiff's counsel discussed Ford Motor Company"' s, "Corporate
I don't careism”, at length in his closing‘argument to the jury when
there was absolutely no evidence to support that contention.
Plaintiff's counsel argued that Ford Motor Company knew of the danger
in its vehicles and chose not to rectlfy them; that "some people are
going to die, [but Ford] will just pay for the ones that die." These
. shocking comments implied thetAFord acted wantonly and nillfully and
should be punished for its "I don't careism®™. See, g;g; TR. Volume
IV B, page 64. | ' | | |

Such misstetements were olearly contrary to the evidence
presented at trial by Ford engineers who explained what they did to
determine the accuracy of the smali number of confirmed reports
coming from the field during the early 1570'3._ Obviously, plain-

"tiff's counsel wanted the jury panel to overlook Ford's efforts

- in thlS area and went far beyond the evidence offered at trial to
accompllsh his purpose. These gross mrsstatements by plaintrff'
counsel either created or fueled the jury's bias which 1s ‘SO apparent

from the verdict it rendered.
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CONCLUSION

For all of the reasons stated herein, defendant Ford Motor
Company, hereby requests that Judgmené be entered ih‘its favor, or,
- in the alternative, that a new trial be ordered ihvthis cause on the
issues of liability and damages. “
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- RETIREQ JUDGE

. LEWIS HALL GRIFFITH ) March 4, 1980 FAIRFAX COUNTY COURTHOUSE
F. BRUCE BAGH : 4000 CHAIN BRIDGE ROAD

.Jugoes _ o FAIRFAX, VIRGINIA 22030

Richard H. Lewis, Esq.
P. O, Box 22
Fairfax, Virginia 22030

Bernard S. Cohen, Esq.
P, 0. Box 117 '
Alexandria, Virginia 22313

Henry S. Fiedler, Esq. -'"

107 Pleasant Street, N. W. o . : -

Vienna, Virginia 22180

Re: Bartholomew v. Ford Mbtor Company;
1 At Law No. 43347 '

Gentlemen:

You will recall that this case was tried by a jury on ,
November 13, 14, 15 and 16, 1979. The jury began deliberating on
November 16, and being unable to reach a verdict, resumed
deliberation on November 19, 1980. The jury returned a verdict
in the amount of $50,000.00, which was the amount mentioned by
plaintiff's counsel in his c1031ng argument.

Theé defendant asks the court to set aside the verdict and
enter judgment non obstante verdicto, or, in the alternative, to
grant a 'new trial on the issue of liability and compensatory
damages. These motions were argued on January 4, 1980.

l o

Defendant argues that the application of the doctrine of

Massie v. Firmstone, 134 Va. 450, (1922) bars plaintiff's recovery.

The Court dealt with this point extensively at trial and again
concludes that the Massie v. Firmstone doctrine is inapplicable to
the facts of the instant case., The Court accepts and adopts the
argument. contained in part I of plaintiff's memorandum of January 2,
1980, in opposition, pages 1 - 4.

i
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Defendant next argues that plaintiff was contributorily
negligent as a matter of law. The Court again concludes, as it
did at trial, that the question of contributory negligence was
properly a jury questlon. The Court accepts and adopts the_
argument contained in part II of p1a1nt1ff's memorandum in opp051tion,
pages 5 - 7.

The real issue in this case is whether the $50,000.00 award is
excessive, and if it is, what the Court should do about it.

In confronting this issue some background material is necessary,
clarifying first of all what this case is not about. Notwithstanding
the mlsrepresentatlons of press and television, this case is not about
a vehicle that "jumps' out of park into reverse. Every expert witness
including plaintiff's expert agree that when the transmission is in
park it will not come out. The plaintiff's attorneys concede this.
Nor is it a case about a conscious corporate decision by the defendant
to concern itself with profits over concern for safety and life..

Plaintiff alleges that defendant negligently designed a

- transmission thereby creating an "illusory park position," causing
the driver to think the car is in park when it isn't, Plaintiff

- further alleges that defendant negligently failed to warm about or
correct the defective design. .

: The ev1dence, based on plaintiff's testimony and her witnesses,

- established that in 1976 she had gone to a super market in a shopping
center. As she went to pick up her purchases, she put her Lincoln
automobile in what she thought was the park position and left the
engine running. Her two month old infant was in the front seat. She
went around to the back to put in her purchases. At or about the
time she opened the back door, the car began moving backwards. She
was knocked down and the car ran over her leg causing a soft tissue
injury, but no fracture, As the car rolled over her she suffered
great pain and fear, the fear being more for the safety of her infant.
She believed that the car would roll 1nto traffic on a busy street,
but it did not.

The plaintiff was not hospitalized and her doctor testified
that over all her response to treatment was fairly good. The
swelling eventually decreased. Her doctor did not say there was
any permanent injury. The total medical expenses for X-rays and
therapy were $292.10. There was no evidence of loss of income or
other special damages. The plaintiff d4did, however, still complain
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of some discomfort with her leg right up to the time of trial.
A close friend testified that plaintiff is less patient and not
as happy today as she was before the accident.

The plaintiff sought punitive damages, and counsel, in opening
statement, referred to a conscious corporate decision to place
profits over safety. At the conclusion of plaintiff's evidence,
the Court struck the claim for punitive damages. The Court concluded
that while punitive damages could be awarded in cases of corporate
irresponsibility or corporate avarice in products liability cases,
the evidence in the instant case did not justify submitting the issue
of punitive damages to the jury. Looking at the evidence in the
light most favorable to the plaintiff, the Court could not find
"a wrongful act done with a bad motive or with such gross negligence
~-as to amount to positive misconduct, or in a manner so wanton, or
‘reckless as to manifest a wilful disregard of the rights of others...'

Wright v, Everett, 197 Va. 608 (1956); Baker v. Carrlngton, 138 Va. 22
(1924). At best, plaintiff established that defendant's corporate
officers and employees erred in judgment resulting in simple
~negligence in design and negligent failure to correct or to warm.

In Murphy v. Va. Car. Freight Lines, 215 Va..770 773 (1975)
The Court upheld the jury verdict and referred to Edmiston V.o qusenel
205 Va. 198 (1964): i

In Virginia, the courts are » clothed with the authority,
and charged with the duty, to correct what plainly
appears to be an unfair verdict in a personal injury
case. - The use of this authority is but the exercise
of the inherent discretion of the trial courts,
limited by the admonitory principle that it is the

. jury's function, ordinarily, to assess damages. -

Where the attack upon such a verdict is based upon
its alleged excessiveness, if the amount awarded is

so great as to shock the conscience of the court and
to create the impression that the jury has been _
motivated by passion, corruption or prejudice, or has
misconceived or misconstrued the facts or the law, or
if the award is so out of proportion to the injuries
suffered as to suggest that it is not the product of
a fair and impartial decision, the court is empowered,.
and in fact obligated, to step in and correct the
injustice.

I1f the verdict is determined to be excessive, the
court may put the successful party on terms to accept

052
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a reduced amount, deemed reasonable compensation
for his injuries, as an alternmative to awarding a
new trial, or it may order a new trial as to the.
whole amount of damages. :

But neither course of action is warranted if the
verdict merely appears to be large and more than
the trial judge would have awarded had he been a
member of the jury. If the verdict is supported -
" by sufficient evidence and is reached in a fair
and impartial trial, it cannot be disturbed.

In applying these "familiar principles" to the instant case
the Court concludes that a $50,000.00 award in a case where the
damages are $292.10 shocks the conscience of the Court. The award
is so out of proportion to the injuries suffered as to suggest that
the award is not the product of a fair and impartial decision.

The Court is compelled to step in and correct the injustice.

The Court is unwilling to apply Rawle v. McIlhenny, 163 Va. 735
(1934) to the instant case. The rules of that case are appropriate
in considering a plaintiff's motion to set aside jury verdicts on
the grounds of inadequacy. In the instant case, while it was a close
question and one which the Court may have decided differently, a jury
' found liability on the defendant's part and no contributory negligence
by the plaintiff. There is sufficient evidence and reasonable
inference to support these findings. In view of such evidence, there
is no reason to conclude that an excessive damage award tainted the
legitimacy of the jury's finding on liability. There can be no
suggestion that this was a compromise verdict reached because the
- jury had doubts about liability.

This trial lasted five days, at great expense to taxpayers and
parties. Sec. 8.01-383.1, 1950 Code of Virginia, as amended, recognizes
the right of the Court to enter an order of remittitur. The power exist:
even when there is no standard by which damages for pain and suffering
and mental anguish may be measured. See Smithey v. Sinclair Refining
Co., 203 Va. 142 (1961), Bassett Furniture v. McReynolds, 216 Va. 897
(1976) and Campbell v. Hawkins, 217 Va. 800 (1977).

In the instant case, plaintiff incurred medical expenses of
$292.10; .she suffered the pain and emotional trauma of the car rolling
over her leg, her anguish over the safety of her infant, an ugly and
severe bruise, and several years of occasional discomfort, In
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addition she was inconvenienced in cafing for her children and home.
Plaintiff was not hospitalized, suffered no permanent injury and had
no out of pocket expense other than the $292.10.

These damages may be compared and contrasted with some of the
reported cases in attempting to arrive at a fair and rational award.

In Lynchbugg,Coca Cola v. Reynolds, 215 Va. 1 (1974) the Court
held that an award of $3,000.00 was excessive. The plaintiff !
“vomited and developed an aversion to dark drinks after sensing mold
and mildew in a partially consumed bottle of Coca-Cola. Plaintiff
 incurred 59¢ out of pocket expenses for med1c1ne and received no-

medical treatment.

: In National Cab Company, Incorporated v. Lillie S, Thompson,
208 Va. 731 (1968) plaintiff incurred medical expenses of $62.00

. and sustained disability in use of her thumb estimated to be 15%.

. A $10,000.00 verdict was considered excessive. '

In Wagnstrom v, Pope, 207 Va. 761 (1967), plaintiff incurred
$500.00 medical expenses, and suffered bruises requiring eight days
in the hospital and three months of recovery. A reduction of damages
from $7,000.00 to $4,000.00 was reversed. '

Hughes v. Moore, 214 Va. 27 (1973) is of 'special interest. An
award of $12,000.00 was not considered excessive even though the
plaintiff had medical expenses of only $112.00. She suffered an
inability to nurse her child, a resumption of her menstrual perlods,
and a continuing nervous condltlon.

This Court having concluded that a $50,000.00 award in the
instant case is excessive and unfair, and not believing that a new
trial is justified, will exercise its best sense of fairmess and
justice and order a remittitur of $33,500.00 and enter judgment in
plaintiff's favor in the amount of $16,500.00. If plaintiff chooses not
to accept the remittitur, then the Court will grant a new trial on the
issue of compensatory damages only.

Mr. Lewis will please prepare an appropriate order and submit
it to Mr. Cohen for approval as to form.

The Court is most appreciative to each one of you for the
thought, skill and assistance which you brought to this case.
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With warm regards for each of you, I am,

~ Sincerely,

i Richard J. Jamborsky
RJJ:elec




% L ' ORDER

Heretofore on the 13th, 14th, 15th, 16th and 19th days of
Novembef, 1979,‘came the plaintiff, in person and by éoﬁnsel;
and the defendants, by their duly éuthorized representatives and
by couﬁéel,-and #his case came on for trial upon the‘plaintiff's
Motion for Judgmént, the Answers!and Grounds of Defense of the
defendants and the other pleadings filed herein.

Theréupon came a jury of thirteén (13) veniremen, who were
sworn and examinéd on their voir dire and found to be competent
and qualified jufors.. From the panel-of veniremen, seven (7)
persons Were'dulyaselected, with counsel for the plaintiff.and

counsel for the défendants, each having exercised three. (3)

zperemptofy strikes.
: Thefeupon the jury heard the opening statements of counsel
and heard all of the plaintiff's evidence in the case.

At ﬁhe conclﬁsionAof the plaintiff's evidence, the defendant,
Dave Pyies Lincoln Mercury, by counsel, moved the Court to strike
the plainfiff's evidence and dismiss the case with prejudice, on
the grounds that élaintiff's action was barred by the statute of
limitations, and the Court, after hearing argument and rédeiving
authorities being of the opinion that the Motion should be

granted, it is

i
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ORDERED that the piaintiff, Cohstance K. Bartholomew,
recover nothing of and érom the defendant,.Dave Pyles Lincoln
Mercury, to which ruling 6f the Court, the plaintiff, by counsel,
notes her_ekception.

Also at the conclusion of the plaintiff's evidence, thé
|defendant, Ford Motor Company, by.counsel, moved the Court to
strike the plaintiff's evidence on grounds set forth in the
record, and the Court, after receiving authorities and consider-
ing the matter, overruled the Motion to strike the plaintiff's
evidence on behalf of the Ford Mbtor Company, to which ruiing of
the Court, the defendant, Ford Motor Company, notes its exception.
Thereuppn the jury heard all of the defendant's evidence

and the rebuttal evidence of the plaintiff, and at the conclusion
of all of the evidence, the defendant, Ford Motor Company, by
cvounse'l, moved the Court to strike the plaintiff's evidence on the
grounds set forth in the record, and after receiving'éuthoritiesi
mearing argument and consideriné.the matter, the Motion of the
Ford Motor Company to strike the plaintiff's evidence was over;
ruled, to which ruling of thelCourt, Ford Motor Company, by
counsel, notes its exception. | |

Also at the conclusion of all the evidence the defendant,
ﬁFord Motor Company, by counsel, mo&ed the Court to strike the
2;éplaintiff's evidence of punitive damages on grounds set forth in
thé record, and the Court, after receiving authorities aﬂd con-
sidering the matter, granted the Motion to strike the plaintiff's
evidence of punitive damages, to which ruling of the Court, the
plaintiff notes her exception.

Thereupon the Court cohsidered instructibns to be granted,

and on November 16, 1979, the jury received their instructions

Ifrom the Court, heard argument of counsel thereon and retired
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to their room ﬁo consider their verdict, and not beihg able to
reach a verdict, the case‘was continued until November.ls,_1979.

Oon November 19, 1979, ihe jury resumed its deliberation in
their room, and thereafter returned into open Court and rendered
their verdict in favor of the plaintiff,againét Ford Motor |
Company in the amount of fIFTY_THOUSAND and no/LOO DOLLARS
($50,090.00). |

After rendering the aforesaid.verdict, at the request 6f-
counsei for Ford Métor Company,Athe'jury was polled, and each
and every juror affirmed that that was his or her verdict.

After rendering the aforesaid.verdict and being polled, fhe
jury was diééharged. | |

Thereupon the Ford Motor Company, by cbunsel,.moved'the
Court for leave to file a written Motion to Set Aside the Verdict
and Enter Judgment Non Obstante .Veredicto or in the Alternative
to Grant a New Trial on fhe Issues of Liability and Compensatory .
Damages; which Motion was granted, and the matter continuéd for
the filing of briefs by both parties and to be heard.on-January 4,
1980. |

Tnereupoh on January 4, 1980, the parties, after having

filed briefs appeared and the Motion of the Ford Motor Company to
Set Aside the Verdict and Enter Judgmeht Non Obstante Véredicto
or in the Alternative to Grant a New Trial on the Issues of
Liabili#y and COmpensatory Damages was heard and taken under
advisement by the Court. Thereupon, 6n March 4, 1980, thé Court
filed a'Mritteh opinion overruling the Motion of the Ford Motor |

Company to Set Aside the Verdict and Enter Judgment Non Obstante

{VEredictb or in the Alternative to Grant a New Trial on the Issues
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of Liability and Compensatory Damages, to which ruling of the

Court, the Ford Motor Company, by counsel, notes its objectien

and exception.

Further,lthe Court concluding. that the FIFTY THOUSAND and
o/lOO'DbLLARS ($50,000.00) awerd in this case is exceésive and
nfair and being of the'opinion that an Order of remittitur in

e amount of THIRTY~THREE THOUSAND FIVE HUNDRED and no/100 .
LLARS ($33,500.00) should be granted, and a judgment entered
n the plaintiff's favor in the amount of SIXTEEN THOUSAND FIVE
UNDRED and no/100 DOLLARS ($16,500.00) with the further proviso
at if the plaintiff chooses not to accept the remiﬁtitur, then
e Court will enter an Order granting a new tnial on the issue

of compensatory'damages solely.

tion oflthe matter elects to accept judgment in plaintiff's favor
in the amount of SIXTEEN THOUSAND FIVE HUNDRED and no/100 DOLLARS
($16,500.00) , under protest. | | | |
Pursuant to RuleA5:9(a), the transcript in tﬁis ease is
mereby made part of the record. )

NO,WI, THEREFORE, it is

‘ORDERED that judgment be entered in favor of the plaintiff,
ﬁonstance K.-Bartholomew, end against the defendant, Ford Motor

ompany, in the amount of SIXTEEN THOUSAND FIVE HUNDREddend

no/100 DOLLARS ($16,500.00) plus costs in the amount of ¢l.ov
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SEEN, OBJECTION AND EXCEPTION:

Bérnard S. Cohen
OHEN AND ANNAND, P.C,
ounsel for Plaintiff

SEEN, OBJECTION AND EXCEPTION:

Richa v'H. Lewis
Counsel for Ford Motor Company

SEEN:

William O. Snead, IIX
CARR, JORDAN, COYNE & SAVITS

Counsel for Dave Pyles Lincoln Mercury
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ASSIGNMENT OF ERROR OF APPELLANT,
FORD MOTOR COMPANY

l. The trial Court erred in denying Ford's Motion
to Strike the Plaintiff's evidence and the post trial Motions to
set aside the verdict, inasmuch as Plaintiff's evidence failed to
establish a primé facie case on iiability in that:

| (a) The Plaintiff's expert admitted that he had
not performed the investigation and calculations necessary to give
his opinion probative wvalue.
(b) The testimony of the'Piaintiff's expert

witness COntradicted the Plaintiff's own unequivocal testimony of

facts within her knowledge and was speculative and not based on
facts in ewvidence.

(c) The Plaintiff failed to offer any evidence
from which the jury could reasonably infer that Ford was negligent'
in the design of the vehicle; that the vehicle was defective when
it left Ford's control; or that Ford breached any implied war-
ranties to Plaintiff. |

| (d) At most, the Plaintiff's evidence showed
that the product in question differed from that of one competitor,
and was subject to dangers which are inherent in any automobile
with an automatic transmission, i.e., the risk that the driver

might carelessly misplace the shift lever.
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2. The Trial Court erred in denying Ford's Motion

to Strlke the Plalntlff's evidence on the grounds that the Plain-

tiff had misused her vehicle and was~contributerily negligent as

a matter%of law.

‘ 3. The Trial Court erred in allowing the Plaintiff'
expert, an engineer, to testify the Plalntlff-Appellee thought she |
had placed the gear shift in park gear, but really had not, when the
Plaintiff testified unequivocally that she had definitely placed
the gear Ehlft lever 1n park gear and further, failed to strike

4

the evidence on said grounds and in refusing to grant Instructlon
Number D.

4. The Trial Court committed reversible error in
denying Ford's post trial Motions for a new trial on the issues
of liabil%ty and cempensatory'damages on the grounds that the jury
verdict was SO excessive and shocking that it compelled the con-

clusion t?at the jury misconceived or misunderstood the facts,

the law or the Instructions of the Court.

1
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ASSIGNMENT OF CROSS ERROR OF
APPELLEE, CONSTANCE K. BARTHOLOMEW

{request for punitive damages.

2. The trial court erred in granting defendant Ford's

.request for a remittitur.

'expert witness to testify about data examined at or issued by
“the National Highway Traffic Safety Administration (NHTSA) which

'supported and corroborated his opinion as to the unsafe design

‘of the Ford transmission system.

i
a
'

i

|

t
'
i

ﬁproposed instruction no. 20.
B :

!

? - 1. The trial court erred in striking Bartholomew's

¥ 3. The trial court erred in not pérmitting Bartholomew's

i 4. The trial court erred when it struck Bartholomew's
claim under a strict liability theory of recovery.

ﬁ 5. The trial court erred in refusing Bartholomew's
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‘ '~ fTuesday, November 13, 1979

Q State‘your'name,Aplease. )
A Constance Kessler Bartholomew..
|
|
i ,
|
|
Qi Where do you reside?
A! 31;7 Sleepy Hollow.Road, in Fallé cﬁurch.
Q{ About how long have you lived there? .
Ai Ten years.
Q] ﬁere.yqu the owner of a 1973 Lincoln Continentéi

manufactured by‘the Ford Motor Company?

: Al Yes.
|
Q Were you using that car pretty much
| , '
continuously from the time vou purchased it in aporoxi-
i :

matel% 19732

A Yes.
Did your husband, on occasion, drive it, too?
On occasion.
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Q Mrs. Bartholomew, tell the Court what happened

in 1975, when you were working for Dr. Chucker, with
respect to an incident that happened with the usé ofE
the 1973 Lincoln Continental.

A I went downstairs at the end of the dav and -
it w%s an underqground parking garage. I proceeded to get

into the car, and I went to turn the key in the ignition,

and it's like I -- I just turned it. It didn't quite

even catch, I don't'believe, and the car slammed into N

the back wall.‘
And I sat there for a minute, plaving with

the lever, and it was just like, vou knoﬁ, plaving with,;

'a toy. It wasn't catching in Park, Neutral, Reverse,

Drive -~ nothing.

Q Now, Mrs. Barthélomew; when-you park the
car or when you sfopA the car, what is‘your practice..
with réspecthto the emeréency brake?

A I put the car in Park and I press the
emergency brake, because --

Q How is the emergency brake put oﬁ?' Is it a
foot brake?

A Yes, it is a foot brake.
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Q Would you explain to the Court and the jurv

how the foot brake, the foot emerqencv_braké, functioned
on thé 1973 Lincbln Continental that voﬁ owned?

A Yes. When you put your car in Park and pﬁt
your brake on, the minute that car comes out of Park,
it throws the brake, and the brake will not stav on ih
anything else but Park.

!

Q And the car is manufactured that wav? That

was a feature that Ford Motor Company --

" A Yes.

.Q — éffered with the car?

A »Yeé. |

'Q What happened after this incident where-it

backed into the wall? What did you d6 with the car then?

A I went upstairs and we called ~-- I.called Dave
Pyleé, and they sent a'tow truck.v_We héd to have it
towe? in because I couldn't get it to go into Drive,

and they-towed it info.Dave‘Pyles and they repéired it
for me. - '_ |

'Q Now, whv did vou use Dave Pyles Lincoln-

Mercury dealer?

066




14

15

16

17

18

13

14

15

. A

My family has alwavs dealt with £hem, and

I've always been very happv with their service.

0

Had you been letting them service the car even

before this incident in 1975?

A

Q

‘ Yes.

Mrs. Bartholomew, I show you this photacopv of

this bill from Dave Pyles Lincoln-Mercury and ask if

you can identify that.

lA
0

A

Q

Yes.

What is it?

It's a bill for répairing the car that dav.

Now, I notice that the date on that bill is .

March 20th, 1975.

but that is my best estimate

A

¥

Q

that square with your recollection as to when you thdught

Can you see that?

Does it look like that to you?

I see it; yes.

Now, to the best of your recollection,

this incident happened

A

Yes.

e,

I think it's hard to read,

of what it looks like;

does

when vou had it fixed?




Q Will you tell the Court-and the jury, please,

what your 1973 Lincoln Continental was like after Dave
Pyles repaired it in March of 19752
A The difference that I noticed after they had A

repaired it and I'd taken it in was that it never =-- the

needle never quite went completely into "P" -- into Park

~- when you pushed the lever up, and it just -- it just
felt a little loose. It just never had that tightness,
you'd push it in and it was secure. It just had a little

bit of play in it.

Q Did you complain about that or inquire about -
it? | |

A Yes.

:Q Who did you makg.your complaints or inquiries
to? |

A I took it back to Dave Pyles several times.

Q What were you told? |

A They did roéd test it and they_checked it

out, and they said, "The car is working. 1It's rﬁnninq'é

fine. 1It's working fihe; it catches. You put your

_brake on and everything is fine", you know. "Don't

worry about it. Nothing's wrong with it."
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. Q - Did you continue to use the car?

A Yes, I did.
Q Why did you use the car if you had some
concern about it?

.« N

A Well, I kept taking it in and telling them

'what I thought was wrong, but, as I said, we've always

used Dave Pyles and to an extent, like my husband said,
they said the car was all right. You»know, "Just leave
ie alone; it's running fine. You're not hav1ng any
problems and leave well enough alone”, and I needed 1t
for transportation. |

 Q Weil, did'you rely upoa'what Dave PyieS‘was
telling you?
| A | Yes.

Q 'Did there come a'timeawhen you, agaiﬁ,'had a
seriqus incident with the same car?

A Yes. .

b © Would you tell that to the Court and the 1ury,
please, when that was?

A It was Friday, October 22nd, 1976, and‘I had
gone eo the Giant Food Store to do some qrocery shopplnq,
and I had my two—month-old infant with me, and I finished

shopping and I went -- I picked up the babv from the cart.

069




10

11

12l

13
14
15
16
17
18

19

~ the

|
|
I
|

I &ent to get the car, and I got in it, drove it up to
| ) : . ‘ ’
e pick-up lane, and I sat there for awhile, waiting

for the boy to come out and put the groceries in, and

when he didn't come out, I flgured I would just get out

and put them 1n myself

I

!‘_.‘- I put the car -- it was a chlllv dav and T
L

had:the heat going. I put the car in Park, I put the

brake on, and I got out of the car, leaving the door

1
open on the drlver s side. I just left that door onen.'

i Was 1t a four-door car, Mrs. Bartholomew?
l Yes; yes.
‘ Which door did you leave open, when you eey_
'on‘the driver's side'?

| A The left door on the driver's side.

The front door?

!
,lA | My door, in the front, yes.
|

And I got out. I opened the door in the bhack

and proceeded to load my groceries. I had put-in about .

|

three or four bage, and all of a sudden I felt somethinq_

1 .
just(kind of tap me, and instantly I realized that car

l

was moving, and I started running with it, trying to'qet

around the doors to get back into the driver's seat, to
1 ' ' ' :

briné the car under control.
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But, the car started moving faster, and I'd

had a Cesarean. I really couldn't =- I wasn't running
-- I felt like I Qas running ih a Marathon race.

o But the door knocked me down and the car ran
over me. I just felt this great, crushing'weight. I
couldn't even tell at that moment where it had hit me,
but I - knew it had run over my legq, and, you know, I
dldn t have any breath. I was just lylng there on the
ground, watchlng the car moving out towards the’ hJ.qhwavr
and the only thlng I could think of was, "There it goes.

| I mean, it was so agonizing and frustratlng.

I couldn't get up, you know, to get it. I thought,

“There goes that baby. It'slgoing out on the highway."”

It wae going this way (indicating), with oncoming cars
coming down, and.I figured, "That's. the end of him", not
to mention the people that would be killed when thev .
crashed into my car, and I just buried my head in the
ground.

And then, after several moments, I could hear i
people s voices, and I looked up agaln. I could see that
my car had crashed into several other cars.

' Q Where had it crashed'into these cars?

A On the Giant lot. On the Giant lot, and I
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couldn't =-- I just couldn't get up on this leg, and,

as I said, I couldn't catch my breath and I started

dragging myself across the lot, because I was alone

and that baby was in the car.

And I just dragged myself until I got to

‘the: floor of the car, and he had fallen to the floor,

~and I just reached my hand in, you know, to touch'him,'

to make sure he was all right. He was crying.

!

recognized, came over and said, "Let me take the bahy",

And, the mahager of the Giant Food, whom I

and .then I just collapsed on the ground.

Well, I just signed the papers refusing

admission and was taken hone.

A

.BY MR. COHEN:

You signed the papers -- what?
Refusing admission, and was taken home.
Why did you refuse admission?

Because I have four young children and that

new baby, and I was nursing him. I'd never even tried

a bottle vet, and I had no one to leave him with at that

time.
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o) Mrs. Bartholomew, when the car was out in

-

front of the Giant, did it have the emergéncy brake on?

A Yes.
Q _ How do you know you had the emergency brake on?
A I just know I had that brake on. By leaving --

I can't explain it. 1It's just a feeling, but I left that

i
}
H

front door open. I didn't shut it éff; I didn't shut
the motor off. The heat waS'éoing. As I said, it was
chilly; it was cold, and I had'fhisinew baby in the
front seat, but I know I had fhat car'in Pérk}and I
put,that'brake on. | | :

Q = Mrs, Bartholomew, do you recall the autbmobile

‘accident that you had approximately two months.before this

October '76 incident when the '73 Lincoln ran over your

leg?

A It was -- it was the end of July-or the
beginning éf August; I was cominé doﬁn Williamsburg
Bouievard and someone was'makinq == it was ﬁwo'laﬁes,
and someone was making a left-hand turn, and the persdn

in Back of him didn't expect it, and in order to avoid
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hitting them swerved into us, and she hit the whole

side of the car, and that was that accident.

Q And you received some injury in that?
A Yes.
'Q' And you were still seeing Dr. Zohn for that

at the time you were injured on October 22, 19762

P Q Mrs. Bartholomew, do you know wha£ part of
the:cdf went over yoﬁ.when‘you were lyinglthere in
wfrodt of the suéermarket?

1 A Left front wheel.

S Q Do you know what part of your bod? it went
over? Explain to the jury how you felt when that car
was{going oﬁer. |

é A iWeli, whan it goes - when a car goes

over you -- the‘fifst thing you've got to remember,

the impact -- the-door~thfow5‘you down, vou lose your‘

‘breath. The car is going over you. Everything is
happéning, you know, so quickly.
| Not to center on myself, but I think I

thought, "I'm going to die."” I mean, "A car has run

over me." But watching it moving away with the baby
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in it, that's all I could think about.

Q You had been satisfied with Dave Pyles Lincoln
Mercury up to that time, you've testified.

! Now, did you take the car back to them to

have it repaired --

. A No.

w Q -- this time?

A No.

; Q Why not?

;_A Weli, first of all, I'd'been in and out, in

and jout, and in and out, and I forgot to tell vou that
Co0 _
I had made several phone calls asking them, since I

couidn't get apywhere with Dave Pyles, did they have

ia répresentaﬁive, a go-between;~and these are the people
| ’ .

e

on G?tehouse Road, and they séid, "Well, you have to

arrange that --
! MR. LEWIS: I think I'm going to have to
| : . - :

obje%t to some unknown -- I assume it's some unknown

' |
person at Gatehouse Road.

THE COURT: Would you be more specific, so

far as identifying what organization, person, or groups
| o
(

you were talking about?

o THE WITNESS: Yes. It is the Ford Motor

Compény.v I'm gquite sure the address is Gatehouse Road

:
at Route 50,

0?5
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THE COURT:

self to you?

Did .anyone there identify him-

THE WITNESS: No.

THE CQURT:

MR. LEWIS:

\ . THE COURT:

| MR. LEWIS:

THE COURT:

Was it a male or a female?

THE WITNESS: -Male, and he said --
Well, Your Honor, I would objeéth

I just don't think -~ I think it takes a lotbmore than that
to méke any kind of admission or whatever it.miqht be
proffered, for what purpose, I doﬁ‘t know, but I just
don'f think caliing a number and safing I taiked to
somebody there and they said all of this could be

admissible against the Defendant Ford..

I overrule the objection.

Thank you. Note my exception.

THE WITNESS: Does that mean I.gb ahead or I

Go ahead.

THE WITNESS: ALl right.
i I called-him'trying to get someone to éo
between Dave Pyles and myself hefore this accident of
Oétoyer 22nd, bgcause Ibwas.sti11~leery of the levef
hot going all fhe way in Park, and he said, "You have

‘.to go through your Ford dealership, and they have a |

representative", and I said, "Well, this is where the

problem lies."
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S0, needless to say, after that, I just --

I didn't want to go back there.

BY MR. COHEN:

Q So, you came to go to Brown Lincoln Mercurv?
A Yes.
Q  About the time you went there, they had just

:changed their name from O'Brien and Rohall to Brown

:Lincoln Mercufy?

A  Yes.
i Q  Is that true?
A (Nodéiﬁg-ﬂéadlj
Q Did you have the car rebaired‘there?
A | Yes, I did.
.Q After showing these té counéel, Mrs.

Bartholomew, I'll show them to you.
(Mr. Cohen handed documents to.Messfs. Lewis

and Snead for their perusal.)

‘ BY MR. COHEN:

Q Now, Mrs. Bartholﬁmew, I'show you these
O'Brien and Rohall invoices thaﬁ you have given me
previéusly, and ask if you can identify them.

A All right. Date, 10/26. Yes, that was the
first time I took it there for that.. This is their
Qork order (indicating) and -- what is the date onvthis

one? -=- yes,

Slrars
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Q
|

o

Do all of those have to do with the repairs

1976 incident?

thaﬁ yoﬁ ordered at O'Brien and Rohall as a result of

the hamage- to the car received in the October 22nd,

A Yes. Yes, it does.

Q ‘Now, Mrs. Barﬁholomew, referring back to the
tiﬁe% you said ybu took thé car back to ﬁave Pyles to
J(mplaim, was that at the t1.me that you were having other work ;
fonefor éometimeé.having the traﬁsmission serviced?

‘A I never took that car in thatiI.didn't éay

to tﬁem, "While you're.doing*whétever suchJaﬁd-such ,
needs, will you please check the lever? It still'doesn't
go ail the way into Park." I would always mention it.

}Q ; Did you, invfact, have transmission serviqe

work done in between the time when they first fixed it

17

18

!

!

;A

i

and &he next incident?

Yes.
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Tuesday, November lé, 1979

Q” , Mrs. Bartholomew, I want ﬁo ;sk you some
queﬁtions about your injuries and treatment now. ¥ould you
téll the Court and the jury, please, what your leg looked
like in the hours following the time the car ran over it and
‘how your recuperative period went over the next several
months?

A All right. As I said, the leé jusé started to

swell tremendously to the extent I couldn't fit in any

L 4

.slacks and then it just started turning black and it went

all the way from my thigh down to the ankle.

And I went to the doctor as many times as I

could. It was very difficult walking on it or getting around
and T still had this baby and at this time the baby was cryiﬁg
24 hours a day.

So wherever I went I had to take that baby with

| me and he wasn't, he wouldn't, you know, he wasn't laying

éﬁiéélwhile I was getting this treatﬁent at the hospital
.that.I was'supposed to go to.

| Q | What hospitél were you takiné these treatments
at?

A Northern Virginia Doctors Hospital. And, as I
said, I went as’often as I céuld.. The doctor suggested that
it was imperative that I stay off it and we did get someone
in to help me with the other three children and’the house
a little but the baby, as I just keep saying, did cry 24

hours a day.
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It was a matter of walking him and trying to
pacify him and I went as many times as I could, you know, as

I could get there.

Q Did you on occasion miss appointments or have
i . ,
to cancel appointments with the physical therapist?

\A. Yes, I did.

Q Could you explain to the Court and the jury why

you did that?

A Well, I'd say the first couple weeks it was a

matter of did I really want to push to go or would it have

ﬂ just been better for me to stay home and not have to drag a

'baby out, drive there and you had to park in a parking lot,

DR ARSI SN

there was a good distance of walking;

1

THE WITNESS: Doctor -- When I finally decided

at the hospital what it was that was really hurting me which

as this leg'and thigh they called in an orﬁhopedic surgeon
nd this was this Dr. Heilen.
Q And was this bill for $40:incurred in the coursé

f treatment that he gave you at the emergency room —-

i Yes.
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/| October 22, 19762
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AVAN

&

Pl

Hn
13762

Q —=as a result of the injury you rgéeived on

A Yes.

i
1

Q Now I show you this bill from Northern Virginia

Doctor's Hospital that is headed up interim through 12/31/76

~

I/but has some balance for treatments received for your earliex

/[ accident that have nothing to do with this case.
I _ .

But are the ones for after October 22, 1976

. related to this case?

A Yeé.
v q That would be $135 worth?
A Yes.
Q I show you this bill from Dfs. Prominski,‘sheely,

Jl-Banning, Cornell and Garcia, X-ray department. Is a $46
 yportion of this bill related to X-rays taken of your left

femur and left knee for the injuries received on October 22,

A Yes.

EXAMINATION ON BEHALF OF THE DEFENDANT FORD:

BY MR. LEWIS:

!

Q- Mrs. Bartholomew, this accident occurred on

dctober 22?

i

A - Yes, ' ()81
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0 19762

A Yes.
) Now I believe you testified earlier that you had

ﬁnvolved in an accident in July, late July or early

August of 19762

r\

A Yes.

Q : And it was an‘automobile accident?

.A v | Yes.:

Q You had received some personal injuries in

that matter?

A Yes.

Q. And ectually engaged a lawyer and presented a
claim? |

A  Yes.

Q. Did you come under the care of a physician for

the injuries you received in that accident?

!
A Yes.

Q Tell me, if you will, the hame.of the physician

or all physicians that rendered treatment to you from that

accident in July or August, 1976.

Al Dr. David Zohn.

-
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Q 'And in fact, do you recall, did you in fact seek

:
and thaln treatment from Dr. Zohn on the date preceding
the ; c1dent of October 22, 19762
'E A Yes.
% 0. N After the accident you told ‘us that you weht to
the q spital and that you were X-rayed there’>
} A Yes,
' %Q And Dr. Heilen, a specialist,.came in to check
yoﬁ o%t? | |
| iA Yes.
| :
ig Did he see you more than that one time?
11&. No. | |
EQ And I assﬁme thatAthe X-rays, or do you know,

x-ray% indicated no broken bones or anything of that'nétuié?
kA Yes.

? Then you had the accident on the next day and
you wefe seen by Dr. Heilen, you went home. After that did
!

you se?k any medical attentlon for the October 22 acc1dent°

% Yes, I did.
q From who?
| )

'\ B o 083
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0 And do you remember when that was?

A The accident occurred on a Friday. It probably
was a Monday or a Tuesday. I really can't recall the date

but early, very early in‘the week.

0 Would October 26 be approximately right?
‘A 22nd, 23rd, 24th, righg, Monday or Tueéday.»
o And did you indicate -- Strike that. Was that

the same day you went to put the car in --

?A - Say the date to me again.

P October 26, 1976.

fA I I believe it was.

;Q Tﬁe Same day you took the car in to, let's see;

that's Brown?

A ~ I believe it was.
Q And I believe you drove the car in to Brown?

% Yes,
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Q

|
2
|
)

Could you tell us about how many times you saw

ohn from October until December?

Dr.
A, Not as many times as’I should have. I.really
can't recall. | |
| & Would four sound correct?
‘ A I really can{t feqall..
lQ You can't recall?
A No.
1@ Is it true that you didn't seek any or obtain

any m%dical
l
December of

N B~

in the

|

accident or

A

attention at all from December of 1976 until

19772
It could be.
Do you -

I think I -- Excuse me.' I think'I saw Dr. Kroft

For your rheumatoid arthritis?

Yes. Yes.

But nothing for any injury in this August '76
the October '76 accident?

No. I had pain pills that I took if something

really bothered me.

o

Then in December, a year later, you started going

back anL obtaining some treatment?

K

|

Yes.
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' o BY MR. COHEN:
*Q Mrs. Bartholomew, would you exélain why éou went
to Brown Lincoln Mercury first before going on to the doctér?
| lk Well, it just -- you know, when you have four
childfen and we had just opened up our own business. My |
husband wasvgone 12 hours a day. I havé no family in this
area or éomeone -
l We live in an older neighborhood. There%s no one
toAcall.to say, could you stay with‘the children? I mean, my

main objective at that time was taking care of that house ang

Land

I neeied a car.

| Whether I was able or not there was.certain
thing4 I had to puéﬁ myself to do and i knew in my mind
even wﬁth my husband saying, well, maybe you didn't and maybe

you did, I knew I had that car in park and that brake on

and I was scared to death.

So I just --~ I figured, I'll get in it; I'm éoin?

to dr%ve it right to the dealer and let him take a look at

it. That would either assure me that there's something or

thereEiSn't.

|




EXAMINATION ON BEHALF-OF THE PLAINTIFF:

BY MR. COHEN:

Q Would you state your name please?

A | Dévid.Arthur Zohn.

Q Are you a medical doctor?

A I am.

0 What is yourvspecialty?'

A My speciality is calléd physical medicine and
. rehabilitation. |

Q Can you very briefly'tell the Court and the

jury what physical medicine and rehabilitation is?

A Yes. It's concerned with thé diagnosis and
treatment prlmarlly by physical therapeutlc means of various
muscular; neurologlc and rheumaloglc condltlons.

' MR. COHEN.. Can werhave a stlpulaﬁion that
Dr. Zohn is an expert physical medicine and.rehabilifation1'
Specialist or do you want me to -- | |

MR. SNEAD: I would so proffer.

MR. LEWIS: No objection.

THE COURT: All #ight.'.We'll receive his
testimony as that of an expert in thevfield of physical

medicine and rehabilitation.
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youihave occasion to see Constance Bartholomew as a patient?

i

sSaw

.

|
mont

unde

‘

BY MR. COHEN:

Q . Dr. Zohn, in the course of your practice did

A Yes, I did.

Q "And would you tell us please'when you first
her?

A May I refér to my notes?.

Q Certainly.

A I first saw the patient on August érd,'l976.

0. And what was the odcasion for seeing her then?

A On that occasion.she was complaining of back
which occurred as‘a result of\an automobile,accidént.

Q " On the previous day? | |

A On 8/2/76.

Q And did she enter into”tréatment with your

ce as a patient?

A Yes, she did. Treatment was limited because

hat time she was pregnant and I believe in her ninth

h of pregnancy so treatment was limited but we did
rtake what treatment we could.:

o How frequently was she supposed to come to you

at that time?

4 A Initially it was daily.

E o And did she in fact maké any visits at all?

g A Oh, yes, she camelinto the offiqe'fpr that :
§r021em. |
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Q Now, when you next saw her for an injury could
you tell the Court and jury when that was?

A I saw her -- I had seen her intermittently

over the succeeding months because of the problems related

to her prior auto accident both before and after delivery

.of her children but I next saw her on 10/26/76 because of

left leg pain.
- Q All right. And, would you tell us what hisﬁory
you ﬁook at that time? | |
E A Yes. The patient told me‘she had been run over
by a tire of a caf four days prior to my seeing her. She

was taken to an eméergency room where X-rays of her pelvis

were taken and these were reported to be negative for

fracture.
There were no X-rays taken I noted at that time

of her leg, her knee or her calf.

Q- - Did you examine her?

A I did.

Qo 'And what were the findings of your examinaﬁiéﬁ?
A Basiéally, there wasia\marked evidence of

ecchymosis or bleeding underneath the skin throughout the

entire leg and calf, left leg and calf.
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you}be more descriptive for us, please?

‘Q When you say the entire left leg and calf, can

A Well, actually the area was labeled the postero=

medial aspect of the calf which is the back and the inside

| |

predominantly but it extended around the entire leg.

Q '~ And how serious an injury was this?

1 _
A Well, there was marked swelling involved. There
was, pain, limitation of motion, discoloration of the leg.

x—réys, additional X~-ray studies were taken and there was

no evidence of any fracture so it was what we call a soft

_tiééue injury but there's no question that there was a'great

'deal of soft tissue damage associated with it.

0.  Describe the seriousness of Mrs. Bartholomew's

injﬁry. I think befofe‘you described the extent'and'now I'm

asking you the seriousness. B .
| X .

i' A Yes. It has potential serious implications,
the most common being -- the most -~-
MR. LEWIS: If the Court please, I think -- I

jusF have to object to potgniial or what might happen or

thié and I think like Mr. Snead what is involved in this

case is what actually should be testified to; not what
possibly could happen. '
: 090
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THE COURT: I overrule the objection. You

may continue your answer.
MR. LEWIS: Exception, please.

THE WITNESS: The injury has the potential for

becoming calcified, that is, there's bleeding into the soft

tissues. There is the potential for the blond turning into

calcium and eVentually~int6 e&en bone so that there can be
limitation of motion of the adjacent joints as well.as bain
due.to the'fact thaE bone is present Qhere it‘s'nét'supposed
to be.
i ~ BY MR. COHEN:
Q And what sort of treatmént or course do you put

the patient on to help prevént this cdmpliCation from

"occurring?

A, We put the patient on a course of treatment

)| designed to reduce the swelling and help toAresorb the

bleeding which had taken Place in the muscle andvshe was_i
treated with enzymétic treatment. That is, there are.
enzymes which dissolve the blood clot and this was not‘given
to her orally but was given to her by an electrical'gurrent
through her legq.

She was also treated with deep heat in the form

of ultrasound to help resorb the debris and the destruction

thatvhad taken place.  And, she was also given range of
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motion exercises for her hip and knee because these were
limited due to the soft tissue injuries and the fact that

the muscles could not contract and relax nprmally..

0} iDid you héve to tell her anything about staying
off the leqg or was she —-—

A :Yes. Obviously, the less weight be;ring, £hé
1ess)use of the part, the better, so that was --

L Q ‘What response did she say to you or what
problem did she present to you with respect to haviﬁg to
stay:off of ﬁer leg? L

A Well, she pointed out some difficultieS'thai__
she had in terms of hef,having to carry_on'with some of her
business afféirs and taking care of childfeﬁ, babies

«

actually;

o Did the course of =- Did you enter into the

course of treatment with her that you just described?

A Yes.
| Q And how effective was it in her case?
A Well, I think it was effective. I think that

over the ensuing months my notes indicate that the swelling
decreased, the discoloration disappeared. - There was a very
large painful lump in her leg which I thought might

represent either a tear of the fibers or actually an area

of bleeding which we call a hematoma.

i
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22 And thié gradually disappeared and her range
23 of motion improved so I would say that overall her response

lln_was fairly good.

20 IAP BY MR. SNEAD:

21 | Q : Doctpr, aé I understand-it you've discussed'the
2|l potential préblems with a soft tissue injury. _Ohe of those
23 potential problems wgsithe possibility of calqificatidn;

1 Is that correct, sir? -

2, | A That's correct.

3| e But we're not talking.about_that in thisvcaée,
4 are we?

5 A | It did_not hapéen.

6f | Q And iﬁ.fact, what you had ih_this case was a

7 good recovery, didn't you?

8l|- ‘ A ‘The patient'continued'to'complain‘of symptoms
9 relating to this over a pefiod'of about a year to two years

10 but ultimately thé symptoms seemed to have resolved.
1l 0. In fact, you had good range of motion and

12({l] everything that you were looking for for a godd recoverY? ‘

13 A There was only minimal limitation of range

14 of motion and minimal sWelling;and basically she had
recovered most of her function. f

12 | , (093 .
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right. And I believe that was the last time I could find

anyt

hing of significance related, that I thought was related

to Qer accident.

BY MR. LEWIS:

0. Your diagnosis initially was a soft tissue
injury?t
A Correct.
. Q ; And.yéu used the word ecchymogis I'bélieve.

That is in layman's language, that's a bad bruise, isn't it?

visi

as a;

A' It's a bleéding.and discoloration that's
ble to the naked eye. |

Q. Right. Which is -- But thé dark discoloration
bruise lopks like? | |

A - - Well, it's a question of degree;

0} Then you treated her, and I don't Wan? to go

over| this again but isn't it true that in your nurse's notes

or your physical therapist's notes that this ecchymotic' -

areajor this bruised area by November 16, 1976 was almost

completely cleared?

A wWhat was the date, sir?

(194




Q - November 16, 1976.

A 'That's correct.
Q. 'Then there's no question the back injury came

from this auﬁomobile accident before the October 22 visit

that you saw-her? | o .

A ‘That's correct.
Q .1And the right shoulder pains, we don't.know
whefé that c;me from?
. A That's correct too.
‘ Q - And the rheumaﬁbid arthritic céhditidn of3the;
left knee and?thelothér parts preexisted both of the écci-f
dents? |

A That's correct. .




o Mrs. Bartholomew, I want to ask you a few

questions now about your other testimony. First, can you

tell us when your father purchased this automobile?

THE WITNESS: All right. '72. 1972.

1} ' Then you, when he traded it in you made '
arrangements to'pqrchase it from Dave Pyles where hebtraded
it? | .
Yes.

When did you'purchgse-it?

A. '72; 1973.

Q Do I understand that you drove it then con-

sly or basically it was your car?

A, Yes,

’ 18 0.  And you told us there was an incident that took

19 place on March 20, 1975 rbughly two or three years after you
20 N got the car?
21 A Yes.

o i} And had you had any trouble at all with that

23 " vehicl? up until this incident in the parking garage?

096
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| A Nothing major. Nothing that I can recall that
was major.

| | : : .

L Q In fact I believe you indicated to us earlier

| -
when we took your deposition that you liked- the car, you --

b i A I loved that car.

At the time, that is back in the area whén you bought

the qar, 1973, had you been a licensed driverlfor some years?

{ A Yes.
1 @  You were familiar witﬁ the way to operate
‘autom%bileé?
| .
;A - Yes,
iQ And had you used a shift column lever béfore?
EA Is that whaﬁ I had on the Lincoln?
‘%Q Yes. You know, the --
‘}A.' ~ Yes.
‘iQ --little knob th;t you —-
kA Yes.
%Q --put the car in gear with?
%A Yes.
iQ . You knew how to do that before you-got the
| _
|
|
I
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Lincoln?

yeas

A Yes.
2 And then you drove the Lincoln for two or three
| .

s from the time you bought it up until this parking

garége incident?

you

car

you

bit?|

a ca

two

- A. Yes. .

é'Q. - Do you =-- did you:know how to put it'iﬁ park?
A I hope I did. |
Q¢ I mean that sounded like‘é siﬁple question.but

know what -~ you didnfg ha?e any trouble putting the
in éark, did you? | |

A No; I didn't.

o And in fact, you can, once you put it in park .

can check it to see if it is in park by wiggling it a

A Yes. .

| Q So you were thoroughly familiar‘with how to‘put
p.in park by the time you gbt the Lincoln? |

| L Yes. | |

| Q And then as you had itand you'd used it for the

or three years you likewise you also had no problem

putting it in park, you knew how to put it in park?

A Yes.
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i Q

I assume in the two or three years you did have

s .
maintenance on the vehicle?

A. Yes.

Q But nothing of any, no problems at all with the
vehiJlez;

A No, sir.

Q And do you know how many thousands of miles you

‘put on the car up until this incident at the parking garage?

A I would have to say in.the 20s.

|

Q Then you 1nd1cated when you were in the oarklng

garage, when you quit work, you came down, got in the car,‘

you th you believe left it in -- do you believe you had
left %t in park?

!A I don't believe. I get in a car, I lock my

! ,
doors}or I'm gettlng out, I'll put it to you that way. I

follow a pattern. That car was in park, the brake was on. .

Q@ . And you got in and turned the key and it

1mmed1ately moved?

It immediately moved.
Instantaneously? B
Instantaneously.

You say it didn't even catch, you mean_the motor

B A A

didn't|even catch?

A I really don't think it caught.
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0 'All right. Then do you know how far was your

rear bumper from this concrete wall?

A Well, I backed the car in so it -- just a'couple.
of feet. | | _

Q Do you actuéily know or are_§;;f§;;£ guessing?

A I know it's a couple of feet, a regular:parkiﬁg
space,

Q | Then you told us that you tbok the car to get

repairs and things at Dave Pyles?

‘A, I had it towed in.
Q. Are you sure ébout that?
A . I should know if I hadimy_car towed in. I

couldn't drive it, remember, because I was playing with the

~lever |and it was like plaYing with a little toy.

Q. All.right. 'rhep you told us, and_; don't wént :
to go overbit and rehash this, you had it.fbr tﬂémtime

this orcﬁrred was in March,'I 5e1iéve_we haveJagreed upon in
March,11975, that date?

| h Yes, sir.‘ 

Q | Then you operated the car after the repairs up

until the October 22, -1976 incident?

A

-Yes, sir.
% Roughly 18 months?
A Yes, sir.
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Q Then you indicated that you, you told us that

you had some problems or you felt it wasn't quite right or

wasn't just like it was before?

A A Well, checking today's bills I see that I had it

in there for transmission problems quite a few times.

i'Q A1l right. And then.on October 22 you went to:
the Qiant? | “

fA Yeg.

1Q To d§ your shopping? Thaf's the Giant on Roufe
there by Seven Corners? | |

" A, Yes.

Q When you came into the -- Strike that. After.yoﬁ

the store you went to your car?

‘A Yes.
Q “ it was an Octobéf day, Octobér?
13 A Yes.
14 Q - Do you know whether ét that pime of the year,

15{|]| was it chilly or --

16 A vYes.

17 0. =-was it warm?
18 A

l "No, it was chilly. I had the baby in one of

19 |{| those suits that you zip up.

20 l Q And you got in the car, came around and when you

21|)l came in front of the Giant was your car facing toward Route

'22 50 or toward I believe that other street might be Hillwood

93 { | Avenue? ‘ 101
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Yes. The car, the front of the car was facing

So the store then would be on your left?

Yes.

“F{ﬁrng waited for the Young man but no one came?

Yes.

Now, then there came a time you decided to get

out of the car?

|
t
Q&
!

that time?

t

P TR

BN S

»

Yes.

Had you already placed the car in park before

No.

But at that timé’ybu did place it in park?

Put it in park and put ﬁhe brake on.

Anyvaoubt in your mind that you placed it in —-
No. | |

Ma'am?

No. Especially because I had that baby in the
You placed it in park? You'll have to say, yes

Yes.

Did you check it to be sure?
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1 A I pushed it in park.

o

Q Then did -- You know, we talked a minute ago
3|l you can check it by wiggling it to be sure it's in park.

4 oA Well, I never really -- As I told you before

(]

when |I was taking it in, I never, I would just put the car

6§! in park and put the brake on.

7 : 0 Okay. But in any event you did, YQu definitely,

8 there's no question in your mind you placed that car in

9 park?
10 o A No.
1} _ Q And you were particularly concerned ébout that

1211l -because your child was in the car?

13 o A | Yes.
14 ; Q And then you also put your foot brake on?
15 Y Yes. | |
0 And did it go on?
A Yes.'
g You indicated'it cén;t gé on unlesé the car is
| in parL?
i Yes.
% All right. Now, you then got out thé left -- Was

| this a |four-door or a two-door?

A Four-door.
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0 You got out the driver's door then?
A Yes.
Q Did you, with your young dhild'in the car did

you turn the erngine of£2?
A, No.
Q You did not. And then you got out the left

door, did you leave that open?

- A Yes, I left the door open.
Q

rear door also?

—P—p——

Yes.
And that was fof the purpbse of pﬁtting the.
groceries‘in? o
i' Yes.
4 Now I believe you indicated thatvtheuﬁ— Strike

that. !In the area of the Giént store as you, there.is an
inclinerthgre, is there not?

| ‘A A Slight one.

Q And anyway, you were doing the chore of puttihg

the grocery bags in the car when you felt, as I believe I

jotted down, just kind of a tap on your shoulder?

A. Yes.

\ o e
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A In my back; not on my shoulder.

Q Oh, I'm sorry. ' On your back?.

-

Yes.

Then you realized the car was rolling?

P

Was moving, yes.

At that time it was moving slowly?

P ®

Yes.

Q Then as it continued to roll you tried to keep
h it and it picked up speed as it rolled?

A .Ye$. | |

0 Down the hill, down the incline?

THE WITNESS: No, I really -- I don't understand

uch about a car. When I bring it in I expect him to

BY MR. SNEAD:

o Now you indicated that on October 22hd, 1976 it
12|} was chilly?

13 A Yes.

| , o |
14 Q. And that's why you left the car running?
| ’ .

15 A Yes.
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A
inStinct, I

Q

A

e

the back seat of the car?

A

a

"car and the

A
a
EA

Q

Why did you leave the door open to the car?

I had the heater going and I just -- just

jgst didn't want to shut the door with the baby

.in the front seat.

Now in fact you had two car doors open?

Yes.

You could -- You were putting the groceries in

- Yes.

Could you have punched a little.button in that

‘trunk would have openéd up -—- -
Yes.

' ~~and put.your groceries in there?

Yes.

Now because ydu'had had pﬁevious problems with

this car and the. transmission did you jiggle the transmission

lever?_
A

brake?
[

park?

I put the car in park and pressed the emergency

Did you jiggle the lever to make sure it was in

As far as I am concerned it was in park.
|
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BY MR. COHEN:

[ S State your name, please.

A " Lincoln Vance.
Q All right. Did you then have occasion to -

visit Connie and her family at home_Shortly after her .-

injury and during that period of time she was recuperating?

A Yes, sir. I was a fairly regular visitor

'to the Bartholomew house.

Q- And can you tell us what you saw about

Connle ] 1njur1es°

A The first-time,hetieg‘was,.oh,'l would seyv
at least‘double or more than double its normal size._'lt
wasp't a veryvpieasant sight. It was black and green, |
aotually, and blue. |

Connie was crawling-around on the floor. She

was unable to walk. And she had -- she had a new baby at

the tlme that was crying all the tlme, almost constantly.
It\was just not too much I can tell you about it. She was,
immobilized.. |

o All right. Did you continue to visit the

Bartholomew household several times over the next couple of

months’

A . .Yes, sir. I used to go by there to see if
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there was any assistance I could render in shopping and so

forth and, I guess to give her moral support.

Q Do you recall being there around
ThankSgivingtime?
| A ‘ ‘I think so.
Q What did her’ left 1eg look like at fhat tiﬁéé
A ..It was still -~ If I recall, it was:still

! ébnsiderably larger. Looked better than it had, obviously,

when I first saw it. But it was still quite swollen. And
she was'still‘rélatively‘immobile. She wasn't able to
stand on it comfortably.

@ Can.you tell the Court and Jury Connie's

level of activity before she was injured in this accident?

A She was hyperactive mostly., She had a great

deal’of self-confidence. She was the type of person that

really wasn't -- She thought that there wasn't anything that
she'could not do or could not accomplish. She was a

biochemist. She used to work long hours for -- in her

o
S oF

profession. She ran the house with -- well, in those days,

three children. And she was a meticulous housekeeper.

Q - What do you mean by a "meticulous -
|\ housekeeper?”
A. You could literally eat off of the floors of
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{{ her house anywhere.
Q Would you say she was above in cléanliness?
A “To é fault, almost. )
| QA What else did she do around the house?‘
A It would be easier‘almost to desgribe»Qha#;“

she aidn't do. There was hardly anything afound the houéé
that?she didn't do, whether it was mowing lawns or putting
a swimming -- if I recall one time, putting a swimming pool‘
caver on. ”

' 'I;doﬁ't know what to téll you that she didn;t
do. o

Q Did there come‘a time when she had toxgeﬁ

some help around the house? |

A - Yes. Obviously she had to get help after

? hér injury. She -~ As a matter of fact, I think she stili
.has it. |
Q Is that a maid?
A . ﬁhink at one time she had a nurse, and

then she has a maid.
; Q What can you say about your observation of

her personality and outlook since the accident?

A She's not quite as self-confident as she
was. She -- She's not as happy at home because she's
109
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unable to keep the house‘the way that she normally would

like to keep it. She's unable to do many of'the things

that»she used to do as a matter of course.

T Q - Have you been able to observe her level of
patlence or any change in that? |
A i I thlnk she has‘much less batience; You 11
have to forgive me but she has considerably less patlence

t

+han §he used to have.

Q Prior to dropping by the few days after thls

_October 22 1nc1dent, when was the last time you haad been by

LN e
P2

the hopse to v151t she and the famlly?. Prior to tha:.
'1 A .;.Again; I couldn'ﬁ give you dafee._ i.wes a
fairlyiconstant visitor. She lives -- ﬁef.home is quitej -
close #o mine. | |
i e - Ail right. What'was.her physical eondiﬁion
immediétely:ﬁefore this October 22 eccidenté
| I presume you mean before the accidenté

A
a Yes. Of October 22, 1976.

A Well, she had jdst had a baby.
Q

Anything else?
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A Like what?

Q | Well, I doﬁ't know. I mean,.I,just want
your observations. What was her physical conditioh prior
to the Octobér 22 accident we're télking about here where:
you.went‘down to Giant. |

A Well, I'm not a doctor But her'physicai
condition was what I would normally expect from a new -
mother.

Q But she had no injuries or anything else

that you were aware of other than childbirth?
A Not that I was aware of?

o Well, you were aware that she had been .

,inyoived.in an automobile accident in August of 19767

A Yes, I think so.
Q0 And was injured?
A Yes; I think,'as a matter of fact, she

called me on that date, too.

Q And wergn'f you gwére théf she Qas.#-x b§g~
your bérdoné |
| A Sir? She calleqrmé on the day, also.‘
Q But you say she waé in good shape..-She
didn't have any prqblems because of that accident?
B | A As I fold you,.I am no doctor. I don't

know.
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0 All'right. ' So anything -- From your

|
; _l
o

obse%vation of after October 22, you wouldn't'know‘whether.

|

it was related to the October 22 incident or the‘aCcident }

beforie, would you, sir?

I
| A Other than her leg, no.

|

% o And you said sométhiné about Thanksgiving.
Thank%giving would have been in the latter November of --

| _
I donft know the date =-- correct?
%
|

A Probably,.yes.

0 Well, hadn't the bruises and everything

: clearéd up by then?

\ A - Actually, I don't know whether they had

cléaréd’up'or'ﬁot. I do know that her leg was considerably

t ; . : : ' ‘ o E

‘larger.

b . :
l ¢ . All right.
|

| A

" Now, whetherithe brpises.had clea;ed'up,,l_

can't %nswer that.
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Q State your full name, please.

A . William Henry Divine.”

0 And Mr. Di&ine; where is your élacelof' |
business? | | - |

A ‘Annapolis, Maryland..

Q And what is your profession?

A I am president of Uﬁiversal Associatee,

whidﬁ'is a smell engineering consulting company, and I
function as a Registered Professional Engineer; |
'Q Would you tell the Court.and'the Jury,
please,‘what a Registered Professienal ﬁngineer does or
what you do with relation to jour profession?
A - It might be a-little easier; A Registered

Professional Engineer that is in practice would generally

undertake assignments from clients to do engineerihg-work_
- of Verious and sundry kinds. ‘In my pérticular case, I am

d mechanical-electrical engineer. The assignments that I°

undertake are, in some instances, designing refrigeration

air conditioning systems for clients. Other work that I
do involves investigating accidents for insurance
companies.

i
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Q And do I understand from that time up'until_
now or —— I bey your pardon -- up until '74, you were

engaged primarily in air conditioning? -

A Yes, sir.
- Q Have yoﬁ ever designed any part of an
autoﬁobile? ______
W_—;_ Other than the‘aif:conditioning equipmgnt,
no, sir.
0 You designed airbconditioninguequipment qu

an automobile?
A | Application engineering. I am not a design

engineer, sir.

Q .~ You are not a design engineer?
- A ~ No, sir.
Q. What?
A - Well, for instance, the fluid drives used

in fans are.roughly comparable in that'theyive got a torgque:

converter in them and that théy have gearing.

'Q You're talking about a small fan?
e ) . ‘ .
A - Five hundred horsepower, maybe; a thousand

horsepower; down to ten horsepower, too.
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0 .. And this work -- I noted down here that it

olved designing of cold storage areas.
A Sir, you keep saying design.
0 All fight. You don't -—'0kay.  Let's get

that clear. You have no experience whatsoever in design? .

.

A In designing components. The difference

the

-gre
in
' eng

eng

are

between an application engineer -- An application engineéf
takes a component, a product'that’is already designed by a

design engineer, and applies it.

nl. You have never been in the field of designing?
Designing?
. A Yes, sir. Insofar as automatic transmissions

concerned.

LSRR

Q You've never done that?

A I've got two patents, for example, to my

the refrigeration field. There I worked with design

ineers but I would never consider that I was a design

ineer; no, sir.
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e All rignt. You are an application engineer?

A Yes.

0 And that takes'thinés people have alreadyA
designed and puts them to their best use,_I Quess; would
'that be a good way to Say it?

A o Puts them togethér in systems,_generaliy,'

is the function of the application engineer. I mean, for

BY MR. SWEAD:
Q Now, when you say that'you'fe a systens
engineer and application engineer, is that like being a

jack-of-all-trades in terms of engineering} that, you look-

- at a broad view of engineering?’

A From the standpoint that you look at the
broad view of systems and so forth, yes. "But not a == I'm -
sorry. I : : L - o

Q. Do you feel qualified as a mechanical v |
: o |

- engineer to deal with any principle of mechanical

engineering dealing with any part of any type of -~ that
"involves mechanical éngineering?-
A After sufficient study and investigation

and examination, yes.
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Qo The study and examination. 1Is that the study
and examination of the particular part in question or are
yoﬁ looking to literature and what other ekperts say?

A The entire gamut. Looking'at.the piece of

. equipment; looking at, as best I can, what went into the

original design of it, the function of it, the way it fits

into the system.

Q Did you, in this case, go to other expgrts

for advice and help and opinions either through literature
or through conversations?
A Yes.

Q Dld you feel tnat they were == these other,‘

experts were more quallfled and conpetent in this area than

you?
A _Perhaps in tne beglnnlng, yes.il
Q. And that is why you went to them?
A Not just other experts but the instruction

manuals on the material itself; discussing it with

transmission shops; watching the material being

disassembled; actually disassembling at least one

transmission nyself.
Q Did you get into the mechanic -- automobile
mechanic aspect of this case?

A Yes.
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' taking it apart ‘and making it well again, does‘a mechanic

approach it from an engineering standpoint?

1%

Q Are you an expert in that?

A | From a mechanical enéineering standptint, L
am - | - |

Q From a mechanic standpoint.

A | I am not an automobile mechénic, from ‘the

standpoint that it would take me four times as long to

disassemble a transmission as it would a mechanic.

Q0 Bﬁtjyou a;e'nOt‘-- you don't feel competent
to testify'to,thistury as to what a mechanic,. an
automobile mechanic,'ought to do or not do with one of
these tranémissions?

A o From én eﬁglﬁeerlng standp01nt I do, yes;t:_

e o From an-énglﬁeetlhg standpoint. Vow, ‘how t

is it -- Does a mechanlc, in puttlng together a car, -

A Generally not.

Q. .'.Yqu wouldn't éxpect a mechanic to --
A i?.~I would not expect him.to;Ano, éir.'
Q And you're not'going to get into the

mechanic's end of things, either; are you?
A Well, unfortunately, when you work with
mechanical components and éystems} you must know what the

mechanic is supposed to do. For instance --
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Q You go and ask the mechanic what he's

| ,
supposed to do?

A No, sir. No, sir. -

Q What do you do?

A - You instruct the mechanic as to what he is
Suppased to do.

Q All riéﬂEIfAHave'you'ever instruétsd a
mechanic in --

A Disassembling Qf:a transhissidn?

Q - assembly or disassembly of a txsnsmissibn<

in an automobile?

A Yes, sir. S o
Q - - You have instructed a mechanic?
A

Yes, sir.
Q When was that?
A

When I investigated an accident down in

Alto Yista, Virginia. I think it was about a year and a

'half.Jgd.

Q Now, do you —-- are you instructing the

mechaniic how to take the full thing apart after the

accident or are you instructing the mechanic how to make
a car well when it comes into the shop?
A Well, in this particular case, we were

examining a transmission that had been installed by the -
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factory in a Ford pickup truck and the truck was still

relatively new. And in working with the mechanic, I

lnstructed him as to what to do and when to do lt. He
actually dld it as far as the dropplng the transmission

out |of the car. For instance, I didn't tell him to unscrew

that| bolt and that bolt and that bolt.
[0} You told him to --
A I told him to drop it down and then let's. 

lookjat it here and then take it to the bench and take:the

pawls off and Te) forth.

Q ~ In other words, what you dld was you askea

the fellow to take the tnlng apart for you is wnat you re
saying?’ - o e
A Yes.

' BY MR. SNEAD:
Q Mr. Divine, you are not telling these folks
in the Jury.that you're competent to tell an automobile |
méchanic how to do his job? That's not what you're

saying; is it?
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A - From the standpoint of what ne is to do,

not precisely how he is to do it. . In otner words, you‘ve

| got to understand the piece of equipment~thatAyou're.'
looking at in order to tell the mechanic what you want.done.
Q . You understand transmissions better’than,'g -

mechanics who work on. them?

A From an,engineering standpoint; yes, sir.

Qe What does an engineering standpoint have to.

do with repairing a transmission?

A ' Quite a bit. I've worked with mechanics --

and this doesn't confine~itse1f to automobile mechahicé;

necessarily, but mechanics, because, whether he's a
steanfitter, whether he's a plumber, whether he's an

automobile mechanic or winether he's an electrician, he's

a skilled worker and he functions to repair, construct,

install, service equipment. It's a manual task that he is

involved in. His ability to diagnose trouble, his ability

' to examine a piece of equipment or, more particularly, a

system to find out what the trouble is, is limited.
An engineer is trained to look at thne whole

system and follow it piece by piece as it goes along and

'l  find out what the trouble is, and then.you tell tne

: mechanic what to do to fix it.
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transmissions; were you?

Q Mr. Divine, youwere not trained in
_! A - No, sir.
-
l
|
|

|
|

| : THE COURT: Mr. Divine, without giving us

~ the Ispecific studies, reports or pieces of literéture‘that'

S : . - .
you have read, you can continue your answer. But we don't
| . _

want to hear specific titles or names of specific reports..
’ 7 .

If you have anything else to add to your answer, you ﬁay
fihish your answer.

! THE WITNESS: In addition to the printed -

I . : :
material, I think I can call it, that I have studied in

| - - |

rela@ion to the automatic transmissions and their linkage --

and i'm not sure if I am repeating myself or not -- but I

did.ind have, over the past year and a half, two years,’
in transmission shops, observe the disassembly and the

I . . : ; .
components of the transmissions and followed that up with
| ' ' : ' E ‘
the printed material to improve my knowledge and find out-
l .

waat @akes a transmission linkage, specifically, function.
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@  Mr. Divine, as I'pnderstand your testimoany

~ as far as automobile transmission go, you first got into

the study of them ariSing‘out of this case.

A - Actually, it was the second case that got me

into ‘the study of them rather than this §ne.

Q Okay. But in any case, it was as a result

of a case, as we understénd what all this is about --

A Yes; that's correct.
Q - == that got you into automobiie‘
trénsmissions?' |
| A Yes, sir.
Q ' Now, I believe yoﬁ also said that there

wasn't anything in the field of mechanical engineering

which you could not become expert~in.

A That's the way I feel about it, yes.

Q - Have yoﬁ éver.taughteﬁgineering?

A -~ No, sir. |

Q | or writtén anj articles in the field of
transmissions? |

A - No.
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MR. LEWIS: Nothing further.

THE COURT: 1Is there anything else of this
. U . ’

witness?

MR. COHEN: No, sir.
THE COURT: I'm of the opinion that he may
testify as an expertlin the field of mechanical engineering.

Go ahead.

Q Let me interrupt you.' Isn't it trae thaf
somefcars,,instgad of.using 2 and 1, usé.like Dl and D2 or -
L, dependidg upon'the ﬁakes? | | |

s A T believe so;"The PﬁNDL,or PRND12 wasz
Standafdized by the.Socieﬁy'of Automotivé Enginéers and';;

so that, all cars with automatic transmissions function in

essentially the same way as far as the operating lever is -
‘concerned. That is so youlc#n get into a Chevy or a Ford

“or Plymouth or whatever and, without a great deal of

research and study and training, operate the car even -

though it is not the one that you are .normally used to.
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Q Mr. Divine, is that what a driver feels when
he's moving his shift column? He feels that little roller

rolling through the rooster comb?

A In part. You also feel the notches, if you

will, or the various: pieces. in the insert as you move the
transmission lever. You feel the motion of the linkage to

a very small degree, and then you feel the action of the_f”'

rooster comb as the detent clicks over the -- roller clicks

over the notches in it. And of course, you also feel as .

.'you push the lever up into Park - you also feel a |

re51stance of that sprlng that we looked at on this cam

- as the pawl comes up -- as the rod comes up and sprlng-loads

the pawl to tne closed position so- that it will enygage as_
soon as the car moves. -And sometimes wheanOu push thevj

thing up,.you will £ind that the pawl drops into place and.
the car doesnlt have to move; obviously it just depends on

where it catches you in the particular place you're in.
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| Q "All right. Did you have an occasion to

compare ﬁhe Ford C-6 automatic transmission to other
automatic transmission systems? For exémple, one
ménufactured by General Motors? .

A Yes.

. Q | And do you'have any exhibit thét you éan
use ﬁo demoqstrate the difference between the.twd?
| A Basically, the transmission linkages are =--

the transmissions themselves are very much the same witn

the major car lines. That is, the larger transmissions

for the major car lines all bear a fairly close resemblance

'simply because. there is only so many waYs you can do

something.
The ‘=~ Again, the Park, Reverse, Neutral,

Drive sequence is the same for eacn of the major car lines.

~ Therefore, . there are only so many ways you can build aa

insert or a gate or whatever you want to call»1t.‘ The
General Motors car gé This particular unit is from an
Oldsmobilé or for an Oldsmobile. We.got it at'é parts<-
Supply house. This corresponds to the .insert plate tﬁat

we showed you for the -- that is, corresponds approximately
to the insert plate that we showed you for the steering |
column that we have here. And this, éf course, is the

general cdnfiguration of the Ford insert plate witn the --




well} you can look at it this way. It may'bg easier to
see it.

| This is the Geher;I Motors piate'for tﬁe
Oldsmobile and it fits Oldsmobiles from 1971 until 1975 6f
'=7. . The changes made in these trahsmissions afe nade |

fairly slowly.

- And incidently, for your own information,

o —

the transmission is a very reliable piece of equipment for

ge—

its*complexiggs_ It's ggite‘a.remarkéble piece of

machinery.

You'll notite that the -- if you will
remember looking at this particular unit here, you will
notice that the land bet&een Park and Reverse is

considerably larger, longer, than the one that we looked at

[

the other unit so you can compare them.

T

Again,lthis is not the precise insert plate
3|-| that was used in the Bartholomew car but it is very closely

4 related in that the arrangement is the same. And you can

5/ | see there is a difference here in that Ford decided to go’
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this way with the insert plate and GM decided to go this

-way. But it's the same thing from the standpoint of the |

I

notches. And if you will look at the Ford and compare it
with the GM -- I don't know whether you can see it from

there or not but you see how narrow the land is between Park

and Reverse, and you see hdw relatively much wider it is

here than the GM. I'm trying to keep from bumping it. Let
ﬁe move down a little bit so that we can see it down here.

You can see that the notch here for Park

and the land between Park and Reverse in the Ford is so

wide and then the GM configuration, here is the Park and
here 1is the_Reverse and here is the land.

" Now, because of the difference in diameter
of the'thihgs,.they are not directly felated.’ But in -
comparison, the comparison is best expressed by.the anguiar
motion of ﬁhe selector lever. In other words, there are
different lengths to selectorilevers by about an inch.or

a half an inch, something like that, and there is different

diameters d:'the radius of these gadgets. “;; that,‘the
actual thing that tells us that true distance moved is tie
angle that the selecfor lever moves through. Apd aA
comparisoﬁ between the Fofd ahd the GM ~- In other words,
to go from Reverse to Park, the léver for the*Férd moves';'

fourteen degrees -- through an arc of fourteen degreés.
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The lever on the GM moves througn an arc of twenty-three
degrees. It S almost tw1ce as much. And you can see, of
course, that the land here is considerably larger than the

land here. Ahd as I say, those aren't really completely'

related but that gives you an indication of the actual

differences, better reflected by the fourteeﬁ-degree
motion and the twehty-three-degree’motion.

Q Now, are there differences between the GM
rooster comb and the Ford rooster cemb?

A ) That,'of course, reflects the same thing to“

an even greater extent, I suppose you could say, in that

-the rooster comb for the Ford -~ And remember, we have gotl

the Park Reverse, Neutral, Drlve, 1, 2. In the Gi, you

' notice that there is quite a difference in the

configurafion, particularly in the Reverse to Park, in the

ﬁhing. You see the Ford notches are all about the same.

'And in the GM, the distance =-- the notch for Reverse to tne

notch for Park is quite a bit -- They are quite a bit
further apart and a different-configuration, you see. In
other words, here we have a regular.notch and here we heve,
a much wider ?eaked arranéement.

'Now, in studying these various linkages and‘

- methods of controlling the transmission through the manual

linkage( if you will, the =- in comparing the insert
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plates and the rooster combs and.lookinglat the'things

{

that happen as you move the selector lever back and forth,
! , _ il
t : _

it}is my opinion that the_motion with the Ford system is

|

such that it encourages leav1ng the manual lever on tne '
t

land between Park and Reverse; encourages thlS.

The GM, for example, with the longer land,

|
| |
yoé might think that it would be easier to leave the tang

ortthe selector lever on that longer land. But actually .

: wham happens, in my oplnlon agaln, is that when you move

thet

l

more momen tun.

lever to twenty-three degrees, then you've got a lot

You expect to move the lever further. You

expéct to move it substantially more than you do between

r . .
the jother notches in the transmLSSLon. So that -- And in

addition to that, even if you did stop short of Park with
the GM type system, you probably would be over the mid-

pOth of the land which, of course, would get you up over

- —_

the m1d-pOlnt of your -- dependlng on the limnkage belng

adJuSted properly, would get you over the mld-p01nt of the

prong here on the rooster comb. e
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What happens is if you get, for instance, .

halfway on the land of the GM between Reverse and Park, if
you get more than_halfway in Park, then the rooster comb
encourages the system to move toward Park- wuereas, on the.
Ford, it's a much ‘narrower land that you are working with
and it does not have -- You would have to get, agaln,Amore‘
than halfway on the Ford to do the same thlng but halfway
on the Ford is a very short distance versus the otner.

THE COURT: Go ahead, Mr. Cohen.

BY MR. COHEN;

Q Now, de you have an opinion, Mr;.Divine, aef
to yhich of the two designs, the GM insert plate and'
rooSter comb and the Ford insert plate and rooster comb,
is éoing to function better in terms of the operator not
beitg misled into thinkiﬁg they have the system iﬁto the
Park position? |
o MR. LEWIS: I'm going to object to that for
two reasons. This case isn't involving a -- This car was
in Park.‘ This hasn't got anything -- The enly_testimdny

from the Plaintiff was the car was'in Park. This is not a

"situation where that question would be appllcable and I

would object to it for that reason.
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THE COURT: As I understand your theory,

&
|
1
|
~ your theory of the case is that with the person driVing

1

thL Ford, they can think they're in Park and they re. not in

l
Park they think they re in Park and they may not be in
|

Park. So, so far as his presentation of the evidence is

| A
concerned, your pOint, without the testimony that it is in

i
Paﬁk it is irrelevant. I'm going to overrule'that.

'i As to some standard of care or a standard of

| : .
performance or standard of design, I don t understand now

|
|

it makes any difference as to whether this is better tnan

l
GM;| is it better than a Rolls Royce, is it better than a

_ 1
Mercedes or is a Mercedes better” But surely there must be

l

some standard of care that needs to be used. And the nere
l

facﬁ that General Motors makes a better car than Ford on a

transmiSSion, I don t see how that nakes any difference at

MR. LEWIS: If the Court please,. I think
Oing to -- would like to respectfully object to that,
also. I believe that his testimony was all of these
transmissions, all of these systems were remarkable and

were Fxcellent. And the intent before was he might think

vone-ié a little bit better than the other but I don't see
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how Mr. Cohen can ask him now to say this one is bad when

he's described them all as being of -- I didn't jot the
exact word down but =<- I don't think it was amazing; but

they were marvels or sométhing of that nature; they were

exc?llent"pieces of machinery. And now to ask him if it's

| . . ‘
badlf I just don't think -- I object to it.

Q- ‘Do you have an opinion with a reasonable

degree of engineering probability -- I think probability is

the |standard, Your Honor -- as to tne safety aspects of
the [Ford design of the insert plate, of the rooster?

A In the course of studying the transmission

linkages and looking at the adequacy of the pieces in the -

‘linkage, it is my opinion that the Ford arrangement shown .

here and that we looked at in,our‘examples is more iikely

to cause an operator to fail to put the Ford transmission

into.Park to a greater degree than the General Motors

design, for example, would do the same thing. 1In other
words, it's more likely that you would fail to put a Ford

i . . . . . o
C-6 transmission into Park than a GM transmission such as

l

we'rL looking at here simply because of the difference~in;

the linkages.
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, ! Q And when you say a system -- .
o
-

A. . = System, rlinkage system. This is the‘shift.

lever to the insert plate to..the steering column, on down
| . | o
to the rooster comb.

?
|
|
|
|
|
|

|
]
|

Q All right. Just tell us what you did, not

| _
whaﬁ.they told you.

] A I was asked to look at the‘car'td see if I

l

couﬂd determine whether there was a defect in the car.

' Qrﬁf9-=Now, Mr. Divine, do you have an opinion
\ TR : ‘

afte?'héﬁihé heard Mrs. Bartholomew's testimony of what

A | _ _ _
'happ?ned in 1975 and then again what happened on October

22, 1976, as to the cause of the car being left with tne
l - ' L ,
motor running, the emergency brake on, and Mrs. Bartholomew

l : '
- stating that she pushed the shift lever up towards P and

|
|
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that she: felt she had engaged it in Park ‘then beglnnlng

"to move and knocklng her over and causing her to be injured,

|
dq yYou have an opinion with reasonable engineering
| .

.prbbability as to the cause of that action?

th?nq, I don't think there is any question that she Said'

MR. LEWIS: Well, I would objeet. For one

definitely the vehicle was in the Park gear. I asked her
ma?y times if she knew how to put it in Park; it was in
Paﬁk; she checked it; she checked it that day. Mr. Cehen_

sajs that she put it up in. that direction toward Park. I

.th%nk that the testimony here -- the only testimony and

the only person that was there who opera#ed this was ﬁrs.
Ba%tholemew and she said she definitely put it in the Park
deuent. And I don't think we can change the facts for a}
hypothetlcal questlon. |

1 | MR. COHEN:" I object to that representation,
You? Honor. She never heard of a detent back 1n October ;f
of 1976 and she never said she put it in the Park pesition.

That is Mr. Lewis's characterization. He's trying to

i

confuse the issue here.

i

| '~ THE COURT: So far as this question is
conéerned, assume that Mrs. Bartholomew has said that shne

putlit in Park. Go ahead.

|
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BY MR. COHEN:

Q - Can you give the Jury ybﬁr opinion as‘to
what happened in the mechanism and how thét -- and what
effect -- what relaﬁionship that had to her injuries,_if
anY? |

A After -studying the material that I had the
opportunity to look at and the‘various transmission pieée$ 

and components and linkages and systems, I conclude and it

'is my opinion that Mrs. Bartholomew did not truly put the

transmission into Park. She thought she did. She moved it

T — s .

samm— . . ‘ .
up toward the top end of the thing but she did not actually

get the tang engaged in the Park slot. She thought she

had. And it is possible with the transmission to have the

| system -- have the appearance of it being in Park. - It is‘;

very close to the edge of the land that we looked at and ;'
the insert plate. The arrow on the indicator looks likg.it

is,in.Park._'The car can_be‘héld and still-theAsystem_gap;J;

‘then slip into Reverse.

'.The split grommet in the system had the

éffect. in my opinion, of making her think she had it in

Park because of the ihcreased sloppiness, if you will, of

the linkage that we looked at so that, when she‘moved'the:

lever up, she thought it was in Park but it was not truly.

136




124

13

14

15

W

10

13

13

14

15

12

MR. LEWIS: If the Court please, I move to

strike that. I think the Court -- -
THE COURT: I will take that up in just a

moment.

THE COURT: Okay. The Jurors have been
excused and the expert witness who is testifying is no
longer in the courtroom.

There are two things that concern me, Mr.

' Cohen, about where we stand now in the development of this_
 case. The first is that when you asked the expert witness

|. his opinion so far as a standard or so far as safety is

‘concerned, he really did not respond to your question. His

answer again was that it is more probable with the Ford

“_tﬁat'you might have something happen than it is with the

General Motors car.

. Well, unless there is some standard that 
General Motors is the standard and, therefore, Ford doesn't
meet General Motors' standard, they are negligent, then

that answer is not responsive and is not helpful.

137




16
17
18

19

1

Mr.

10

]
| The 'second point is, I tried to give yod as

muCn’leeway as . possible on the grommet so far as his stating

‘an oplnlon but there is no showing at this stage that that"'

MR. COHEN: We expect Mr. Ross here, Your ~’

[
|
x
|
|
gr#mmet came from her car.
|
Ho#or It is always difficult in putting on witnesses to
1 _

kno which order you go in. Perhaps we should have put

|

| Ross on first but we hoped he would be here in the

N
mornlng.

’ ! : _THE COURT: That's all right if we have

-

|
l

- your assurance that that_is_éoing to happen to establish

t : :
that the grommet came from the car.

} . Then, unless you can give me some other
reason to strike that answer, Mr. Lewis, I wouldn't strike

it, |assuming that Mr. Ross establishes where the grommet

. came from.

. l . ’ B

i MR. LEWIS: All right, sir. Well, I would
likdké- If we are -~ I assunme we're taking a break now.
Well, yes, sir; I understand the Court's

ruling.
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MR. COHEN: There is a'preliminary matter, Your
Honor. Sometime when you feel it's convenlent, we would llke
to make a proffef' to the Court, and ask the cOurt to recon-
sider its ruling about puttlng in the fact that Mrs. Bartholq-
mew reported the matter to NHTSA, the National nghway Trans-
portatlon Safety Admlnlstratlon, and that -

THE COURT: Have I made such a ruling on that?

MR. COHEN: I thought you said we couldn't talk
about anything -- Well, that's what I'h not sure of;f 1-5';:
like elarification on that; | |

Let @e give you some background. After this -
happened, Mrs. Bartholomew became what is known as a.
whistle blower. She called the National Highway Transporta-

tion Safety Administration, and she, in effect, initiated
thlS Federal Government lnvestlgatlon of Ford which resulted
in the National Highway Transportation Safety Administraf lﬂ'
tion asking Ford to issue an advisory, not to result in
a feeall yet, but to cause them to issue ah advisory,.

and brought out of the woodwork hundreds, literally

hundreds, of cases, 49 known deaths, hundreds of injuries,

about this defect.
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One of the things we are suing‘for is'punitive
damages. It would be ironic if, because of‘the Court's
ruling, that we could not put in evidence about anything

that happened after her date of injury, that we could

not show the Court and the jﬁry that she was responsiblé‘

for this movement forward in putting the finger on Ford.

THE COHEN: That she was responsible for, in

effect, pointing the figer at Ford and causing the Natiohg};
Highway Transéorﬁation'Safety Administration, known as~4‘
NHTSA, N-H-T-S-A, to start this investigation that=r¢su1ted
in all these statistics coming into not only NHTSA, but.
tﬁeFCentef for Auto Séfety, which:is'a private éublic

interest group which coordinates all this information and

corroborates it by gathering it from the public-and senaing
it into NHTSA. | o

It would be ironic if one Of‘the other hundreds
of people who brings a case a year or two aown the roaa,‘
that even might have been injufed.aboui the same time or 
before, but perhaps is out in California'whére liéigaﬁion

takes four or five years to come up, gets punitive damages
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in e case like this whereas the one who'started'the in-
vestigation really ought to be given that credlt for
brlnglng all of thlS together is prevented from putting
on evidence to show that she started it and is responsible
for bointing'the figure at Ford and starting this greaf'
investigatien.,

That is an important gravamen of our case.to telli

you the truth because, I think, you see, she hasn't been

"killed and she hasn't been permanently and irreparably

crippled or anythiﬁg like that.

The amount of specials for many cases that you
see in this Court are on the‘modest side compared to some
other cases. | | |

That is the kind of proffer of evidence we would
like to make to this Court.

THE COURT: How does her participation under the

law, how does her participation or bringing this to the

attention of anybody else have anything to do with the

issue of punitive damages considering the definition and

purpose of punitive damages under Virginia law?

MR. COHEN: The definition -- Perhaps‘it'svbestlii-
to look right out of Doubles, but if my recollection is
correct, ' as. a deterrent to others and as punishment

for willful disregard of the rights of her and others,
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and we can show that they engaged 1n a course of conduct from

1971 _on rlght up until the time that she was hurt where
they did nothing.

We could show that even after she blew the whistle
qn ihem, and othe: cases éame out of the woodwork, they
continued to d& nothing. And, they take a stonewalllng
position in: this case, and don't lntend to do anything
about it.

And, I think that she ought to be rewarded as the
one who pointed the figure at them angd show ~that they have
a cavalier,’ w;llful, wanton dlsregard that contlhues right
up to the present day of triai.

| THE COURT: So far as the punishment_aspects of
punitive damages, i certainlf agree with your definition.

It's_difficult for me to understand, I guess, what you're

.ﬁalﬁing about in terms of reward for hernfor blowing‘the
whistle, so to speak. Thaﬁ's what I don't see as an element
of the damage under Virginia -- |

| ¥ MR. COHEN: If it:tends to show that even after ;;
she.pointed the fiéure at them and w;s'the.qne-who'putb .
the pressure on thém, that they shill take this cayalier

attftude that there's nothing wrong and this is operator

error and refuse to admi; that it's a design error, an
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applications erfor, thén_whj shouldn't she be the one

wh% brings it to the attention of the Court, and shows

|

that the tort continues, the willful, wanton carelessness

‘that continues right up to the day of triai, why doesn't

- that not become a part of her case for punitive damages?

THE COURT: All right. 1Is there anything else?
MR. COHEN: That's it.

THE COURT: Mr. Lewis.

MR. LEWIS:. Your Honof, it's juﬁt -- It's harg,
unless there were some statute or sdme"type of teward‘ 
for| doing something -- First of all, I disagree with ﬁr.
Cohen's representations_to the Cpurt; |
This investigatipn started back in 1977, July ofd_

1977. They asked Ford for some material because of

complaints they had had including Mrs. Bartholomew's

complaint, and Ford has given that to them.
There's never, in all of the years since then,-
there's never been a recall, never been anything derogatoty

against Ford. They have presented evidence to these

people that their system is the same as General Métérs,
the same as Chrysler.

.What he says I don't believe 'is correct. The
représentation that Ford back in '70 and '71 knew of

a situation, the Court has ruled that he can bring that
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deterrent based on the facts of each case as the evidence

out, and he is bringing that out, and he's alleging to

the Court that Ford did nothing. We disagree one hundred

- percent.

Ford did act responsively. We don't think there
is any punitive damage aspect in this case at all, but
I don't know what laﬁ or what theory that a person who
blows the whistle, so to speak, is entitled to some
reward because somebody else might have been injured befo:e
in a different manner. - | | “; ‘ iiiii
Punitive damages are not compensation.  It's a
comes in in that case. What the wanton, willful, carelesa;
disregard -~ Virginia has a lot of cases on punitive

damagea, the - Pick case, the LeWis-Moore case, the Lewis
versus Moore case I believe it is. There is just no
evidence here at all. |

And I think punitive damages applies to the
case your trying.

Mr. Cohen is asking, he wants to put on<evidencej;
that this lady made a complaint; and, therefore, she should
be rewarded in some way by punitive damages, not-based
on any ev1dence in this case, but just because she caused‘A
an investigation which has not issued anything that's

detrimental or accusatory of Ford.
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Vo They have asked Ford for material. Ford has

~furnished it. But there's nothing, there's been no recall

after two years of investigation, over two years of. .
|

inJestigation.

|

1 That has no bearing, no materiality in this case,
|

wha% she did in regard to Qriting a letter or calling or

o . _ _

repbrting something to this group in Washington. It has
j _ _

no %earing in this case. It happened considerably after - |
l . . -
this.

Their investigation started in '77. I respectfully

be éonsidered.

THE COURT: Mr. Cohen, let me ask you this, this

is what bothers me about it: What does it prove for her

to testify that she made a complaint to this particular

|

|
l
b
say\to the Court it's just not an issue and should not ~i :
|
bod y? ‘What does it prove or establish?
| . _ : S
Her doing it doesn't do anything. The only thing
‘ |
that would constitute. proof would ev1dent1y be the
|

results of it. If you are concerned about shoWing that

| ' |
there were SO many cars, or so many deaths, or that there
was this and this and this that all happened, that's the

gravamen of it, not the fact that she did it as opposedA.

to someone else, right?
!

|
{
|
l
|
|
| 145
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MR. LEWIS: If the Court Please, there's’ahother

factor, too. Mr. Cohen neglects'to say that_also the

“government is investigating and getting méterial from

General Motors and from Chrysler. They have not issued —
They have initiated an investigation, they have reached
no conclusion.

They have found no proof of any defect in any

of the transmissions. In fact, as the-Plaintiff'si

expert has already said, they're all the same, they are

all the same theory, the same thing.
It just is not fair. It's.just not part of s
punitive damages to allow evidence after the fact. I th:.nk

you have to, in a design defect, you have to show at the

time the car was manufactured, there was evidence of

something wrong, and then that it was grossly wrong, and

it's malicious. - All of those things,'and going ahead with .

| the design at that time,'that'it violated the_principleé ? 

that we need in Virginia and in other states to establiSh.é

punitive damages. %#
These raw data coilécted by the governhentjis

the rankest kind of hearsay. There is just no-way that

anyone can rebut that. And, as I'say, they are taken

Years after this accident.
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THE CbURT: It's difficult to rule on these because

there are so many different issued involved.‘ On the

'issue as to whether or not Mrs. Bartholomew is entitled to

tell the jury that she is the one who blew the whistle

and that that is an element of punitive damages, I conclude

that| that's not an element of punitive damages. That's
not the pPurpose of punitive damages, to reward Mrs.

Bartholomew, no matter how noble her purposes and motives

are, |it's to punish Ford if Ford deserves punishment,.:fﬂ]';

1“.

- And the,issue as to whether she is the one who
brouéht it.to the attention of the government, or someone ;f.
else %rought 1t to the attention of the government; is
irrelLvant on the issue of punitive damages.

On the: issue of the conduct that has gone on after

her injury, according toWhicmore and according to the
authorities on punitive damages, it is germane and it

is relevant.

If we take_thewmostlelemental kind of'tort,'what;
happens after has a bearing'on punitive damages; and on f;1

the authorities I read and cited to you yesterday, I am

'conVinced ‘that there is no problem in referring to what

went on after the particular incident involving Mrs.

Batholomew in establishing punitive damages. So, it

| does have relevance, and it does have bearing.
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There are obviously some hearsay problems

involved. There may be exceptions, but it's difficult-fbr,ﬁ

me to rule in a vacuum. I don't know what piece of evidenée

or item of evidence You have specifically that you want

the jury to consider.

MR. LEWIS: Just for the record, I don't want to

argue with the Court, but I think that all of what the

‘Court has said goes back to =-- You have to, I believe,

establish at the time of manufacture there was knowledge
or reason to believe.

It's not what might have happened after.

I think that's the éuestipn: Whether or not Ford

acted as a reasonable and prudent manufacturer under
the circumstances with the information available to them

at that time.

Obviously, I just don't think -~ I know an abstract

| statement out of vtigmorer might seem to apply, énd I

don't believe -- I don't have a brief right here at the

moment,. but I certainly will get one. -- But I don't think

it would be appropriate to hold.Ford responsible for some-

thing that happened after this accident by way-of any
notice to them.of a defect in their equipment, and that's

our position, sir. 148




(3]

10

11

13

14

15

16

17

18

19

21

MR. LEWIS: Your Héng:; I wduldvalsollike to
call the.Court's attentionviq ruling on this matter the
Plaintiff's Motion for Judgﬁent,-what we aie as a Defendant
faced with. |

The Plaintiff's Motion for Judgment states that
Ford having -~ Under their féurth claim for relief.of
punitive damages, states that Ford having:notice'of
similar instances prior to ﬁartholomew's - made a con-
scious, corﬁoiate decision. And, I think thét is #he
law. I think they have set forth that.as the law; ana.
I think thét.is what Qe‘re confronted with. i

There has been no request for an aﬁendﬁént to the
pleadings. | |

THE COURT: I keep falling béck on tbe statehent .
that I am trying to rule on the proffers that>are hade;
in generalities that are made; and I am doing the Best job;
i can on them ﬁi£hout seeing the specific itemrbf e#idence;

What I am saying is there is some probative

value in incidences that would occur after the date in

question to show that they may have made the decision,
or that they diad make the decision.

It seems to me that inférences to be_drawn are
appropriate for the jury to consider in deciding what
course'of action Ford chq#e to follow prior to the |

time Mrs. Bartholomew was injured.
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Q@ We left your testimony yesterday at a poinﬁ where
wé.}ere_tryiné to elicit your opinion on this.désign
application of the Ford transmission. I would like to
ask |you whether you have an dpinioﬁ based onﬁreagonable
engineering probability as to whether Ford's transmission.
system is within-éccepted engineering principles for # safe
transmission? | o
A Yes, I have an opinion.

a Could you tell the Court and'jufy} pléase}'what
that! opinion is and what it iS'baéed.upoﬁ, |
A, In my oéinion, the transﬁis#ioh is designed ih
a manner that a reésonable,iprudent individual can be
ied to place the shift lever on the land between park'
and revérse, that the design of the transmission leads

a person to do this. It is also my opinion that that

-condition is dangerous and unsafe as, of course, the

tranémission in such a position can slip into reverse with
subsequent damage.

MR. LEWIS: Your Honor, I would, resﬁectfully; for

£

R

the record, move to strike that because I don't believe:'

it's |in compliance with the evidence in the case. His

opinion, as I understand it, was that the Ford design
would tend to have an operator fail to place the vehicle

in park.
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Tha£ is not the evidence in their case. I think'
that wé shpuld go with what we start out wiﬁh, jumping
f;oh park»to reverse. That's the allegétion, and the
vtestimonyvof the plaintiff is clear that it was in park;
not that it failed to get in park, but it was definitely and
clegrly in park. | .

I would like to cite to tﬁe Court the case of
Massey versus Fernstone which ﬁolds that ﬁrinciple, and I
don't think in the abstract that ig is the opinion thé Foféi
tranémission system has any beafing when it'does not éompiy‘
or ;s not in conformity with the facts in this case. |

| THE COURT: I deny youi motion.
Go ahead.

»

MR. LEWIS: Please note my exception.

Q Do you have an opinion based on reasonable en-
gineering probability as to whether the Ford transmission

is fit for the purpose for which it was intended?

A Yes.
Q What is that opinion and the basis for it? . . . .
A Again, the design of the transmission is such,

as I said before, that it leads the reasonably prudent
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|
li' |
operator to, from time-to~time, leave the lever on the
|
i

land between park and reverse.
And, in my opinion, that condition is a dangerous

l
|
%
| . .. . :
end unsafe condition andg does not conform with what
| .

| ’ . . . .
% consider to be englneering standards, safe engineering

sLandards.

|

Are you a member of the Society of Automcbile

A No, sir.
Q Have you ever applied to try to be admitted?
A

|
|
|
|
1
%
Enélneers°
‘
|
|
[
i No.
| _
|

P Q You lndlcated, told the jury, that the Soclety of

Aut?moblle Englneers is the group that sets the standard

-for)the wording on the column, P, R, g, that type of thing? |

| .

‘A That was my belief, yes.

\Q That's your belief? Well, that's what you said
yesderday under oath, I belleve, is it not?

4

1
h Yes.

|

&

\

|
Q This group, the Society of AutomobileiEngineers,L

152
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‘is a‘professional society, is it not?
l
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A. I believe so.

Q fou are ﬁelling the jury thatAthey Sef the standards .
for the entire cduntry, world?v ‘ | | 1
A Mr. Lewis, it is my. understanding that there was

an agreement émong the major manufactur;:s in the industry'-

to standardize on the arrangement of the shift levers

'so that each of the cars, each of the styles, each of the

major makes, would be reasonably similar so that drivers
could operate them'interéhangeably withouﬁ a problem;
and, it was also my undérstanding from ﬁaterial that I
read, that the impetuS%toward the sténdardizaticn was
created in fhe érea of the'Sdciety of Automobiie Engineers.

¢  That's even a littie different thén'yesterday.
Are you saying that that was an agreement of the automobilé
manufacturers?

A That was my understanding.

0 Isn't it true, really, that you don't know who
set the standard? | |

A It's true.

Q If I told you that the Federal Governmént set the‘
standards, would you have any comment'on that? |

A No.
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Q You've described the transmission in the car Mrs.
Bartholomew purchased as a C6?
A Yes.

Q Had you ever taken a Cé transmission apart prior

to being engaged in this case?

A The reason I hesitate on that is because tﬁe
ex%ctfsequence of eventsvruhs over --

@ I think the answer is simply yes or no. I would
apéreciate just a yes or no answer.
'A. I don't know.
‘ o Well, tell me this: How mény times have you“takes.

a ﬁ6 transmission apart?

A Personally, once, in the company of a mechanic.

Q Have you ever taken a General Motors, the equivalenq

General Motors, transmission apart?

A No, sir.

!Q _So'you can't compare from your own observation
of %aking them apart?‘

A Not from taking them apart,'no.

‘Q Now you havelbrought some exhibits with --;And I :
dqn”t recall the nuﬁbers which weihaQQ_used, but I am |
looking for the -- Here it ié, the column here.

Just let me lay it right here for a moment, please.

That is a column that you've described and have

'toldlthe jury just what it was. You don't tell the ladies
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y : ' , : ' )
and gentlemen of the jury\ghat that is the identical

| . .

“| type of column that was on the Bartholomew car, do you? .
| ,
l

A I thought that I explained that.yesterday: That
itlis simiiar, except that it is my understanding that
the Bartholomew car did not have a tilt steering wheel.‘.
% This partlculer column was removed from a cer thet
alé have a tilt steering wheel. |
Q The transmission case, where is that? 'f. ¥ff:%§
iA Pbown here in‘front of thelBench;
iQ You have talked a lot about transmissions. What
typ% of transmlsSLOn is that?
I
|

A It's similar to a C6. It's an earlier model. I

bel%eve it to be a C6 transmission case, but of an earlier

model than the one that was involved in the.Bartholomew
1 " '

case.
l
|

Q. ‘You have told the ladies and gentlemen of the jury
|
one |of the major thlngS involved in this matter in your

1 ,
judgment is the rooster comb. -

l

A Yes.

l ‘ | :

Q Does this transmission have a rooster comb?
l .

% No.
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0  Only that one?
A

Q Doesn't even have one, does it?

No, it doesn't.
How does it shift the gears?

In a very similar manner, except that the manual

Do you have an insert Plate taken out of this

Q
umn for a Continental?

A Only the insert plate that's there.

Yes, sir.

Is this the same thing that's on there? and, if

you‘need to come down and take a lock at it, go right

ahe%d.

.iA It appears to be essentially so, yes, sir.
P- ‘D9 yoﬁ have any other insert Plates with you?
% For a general motors car.
é May I see that?

.1 What make car is that?
\ .
{A From an Oldsmobile.
}Q Oldsmobile?
!A Uh-huh. |
L 1 assume you investigated and looked into the
|

iﬁse&t plates that are used»by all manufacturers?

|
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A No.
Q What did you do?

A Just General Mptors, and Ford, of4course;

Q Let me show you something here. This is a tilt
column, is itlnot?- | |

A pYes, it is.

Q@ on the floor?

A Uh-huh.

Q Let me show you this. 1Isn't this --'This is --
Do yoﬁ want to compare what I just showed fou? This'is
on fhe tilt column in the '732

It looks similar to it, yes, sir.

I.don't want "simiiarf. I waﬁt to be sure.

Ii does look similar.A -

You can't tell?

P e p op p

I haven't measured siZes of the pieées of equipment.
Q - Isn't this the insert for a Cadillac with a

tilt column?

A I can't answer that.

0  Didn't you compare the Lincoln with a Cadillac?

A Not in this pérticular case.: We have apfOldsmobile
detent plate. a | |

Q Oldsmobile?  But Mrs. Bartholomew had aALincoln,'4 
did she not? | '

A . Yeah.
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Q Isn't the equivalent General Motor line the

Cadillac?

A Yes.

Q And the Oldsmobile_is a 1ightér, smallér car, i§
itinot?

A Except-for the large Qldsmobile,-yes°

| Q0 L You don't know whether that éame from a large or

small one, do you?

A No.
Q You just can‘t-say what that is, is that correct?
A. - It's obviously an insert plate, and having looked

‘at |the Ford preparation that's similar to this that lists

the Ford, the GM and the Chrysler, and the different insert

plates for the different cars, this is for the tilt wheel,

according to what you‘ve told me. The one that you had

in your hand there is for the fixed wheel.

Q i;wghe Oldsmobile?

A In the Oldsmobile, similar Oldsmobile.

Q How about the Chrysler? o

A I didn't investigate the Chrysler.

e You did not inveStigate that?

L .No. | |

Qv If you will assume that thiswié tﬁe inse:t plate

on The tiltAcolumn,Cadillac, you will see, do you not,
.that they all have a park position?
158
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10| ' A Yes.'
1 o And that park position.is the position farthest : -

1214 to| the left, is it not?

13} A - That's the one where the‘operator lifts the 1eVer,
14| | Pushes it up to the top.
- 15 Q ‘What is the purpdse of that slot, the park slot

16| | we'll call it?

mi| |a To lock the trensm1551on selector lever in park.'
8L | Q To lock the selector lever in park?

191 A Yes, sir. :
20 1.9 That's the function of 511 three of them, ien't

21 it

29 A For Ferd and GM,land I assume it ie for Chryeler_
23.

although I haven't investigated that.

et

Q You don't know if Chrysler uses. the same basic

2 des;gn? : | -

31 A There are Verietions. I assume that Chrysler -
4| [ I have seen photographs of the.Chryélef insert plate, and
5| | I have seen the comparable rooster cemb, shali we cail it;
6/ | ana thevvariatipn is rather substantial. Ahd; I_donﬂte

7| know why it's built like it is. - |

8 e It's correct, is it not,Athat_ﬁhe park slot in

9 the | Continental is deeper than the park slot in the General

10| | Motors, is it not?
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" A It appears to be from the photograph

Q Whlch would make it more dlfflcult to get it out -
of park into reverse, would it not? -

A I wouldn't think particularly. You're going to

mare a motion with your hand. The 1ever'wou1dfhave to
tr%vel a little bit farther w1th the Ford than 1t would
wlth the GM.

\ Q You would have to take a little more care because
you have to lift the lever higher to get it out, is that
correct? |
A I'm not sure.

‘Q - In the Ford --

A Or I am sure that you would have to llft the lever

hlgher, but. whether it requires more effort or not is a

good question.

0  The Ford's park tang -- Or the tang that goes

| down into the park slot --

A Uh-huh.

Q When it gets down here, it has a spring on top :

{indicating] to keep it in there, doesn't it, sir?

Yes, sir, I believe.
So does General Motors?
I believe SOo.

Did you examine them?
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| the American manufacturers that have a column shift basically

A No. -

i

@  You did not. Did you ever -- Let me ask yoﬁ this --
A I diad examinevone General_Motors aésembly,'but

did not examine it closely enough to know certainly

whether it had a spring or.not.

"0 - Let me ask you this: Isn't it true that all of

have the very same design?
A Similar, yes, sir.

'1Q In fact you said Yesterday they were very mucﬁ
thehsame? |

A Very much.
@  And have a close resemblance?
A -Yes.

All afe very reliable?

*.A Yes.
Q . And alltinvoite.the same érincipleé
A Yes, but -- | | | |
'@ All right.

A When I told the jury that the transm1$s;ons were

really remarkable pleces of englneerlng, I meant exactly

that, and that is particularly the hydraullc end of the

transmission. The --

Q All right.
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Q@  Are you asking me now?
A Well, it was my opinion, it was my impression,

that they used washers.

Q Then these rooster combs are not anything unusual;

A Yes.

'al# of them have the rooster comb?
|

l o That's needed down there to put the transmission -

inlthe pProper gear as it is received from the little lever

onlthe column?

A Yes, sir. - | . o
Q@  All of them have this overtravel rod, do they
notF

A What is an overtravel rod?

Q I show you three documents here, and ask you if,
in fact, those éren't the pieces of machinery; whatever-yoﬁ
want to call it, that were used on the Ford, Chrysler and

GM?
A Well, they are-labeledlsuch. The Ford does look
familiar in that the ﬁieces appeaf to be what I've ioéked

at and studied.

The Chrysler, I have not seen before. The General
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Motors, the rooster comb looks similar to some that I ‘
have seen, but I have not seen the rest of the linkage.
| Q Are you saying, then, you don't know whether or
not these are photographé'of the..equivalentr.piecé that's-
in the C6? |

A They appear to be, but I aﬁ not positive.

Q Let me ask you:--'Let's move.along, it would be
si@plier._ You aon't find any problem with the‘design:
of this part in the car, do you?

A I d@n't find any problem with thé design éf the
parking pawl actuating rod and its associated pieces, the
cam, and the parking pawl,and éhe gear. The robster comb,

I do think there's a pProblem with. |
| e You think there's a problem with the rooster comb?
A Yes, sir. | |
Q That's the basis for your opinion? Yesterday,

yo& said'§ou‘preferred the GM rooster comb, I believe?

A .What I intended to say -- You'd havé to check
back to find out what I actually said, but what f believe
I said was that I felt the design of the General Motors !

wound up being a safer design than the Ford. ' | i

Q Why was that?
A Becausé the design of the Ford, in my opinion,

leads an operator to place the selector lever on the land
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between park and reverse. The design of the General

- Motors --
1} We're talking about rooster combs now? .
A The thing about it is is the rooster comb is so

closely associated with}the detent plate in the steering
-column -- After all, when the transmission lever, selector
.lever, moves, it moVesvfrom one notch to another, from one

notch to the parking to the land between the park and

- reverse, that motlon,prov1d1ng the system is in reasonably-

| good condltlon, it --
Q Mr, --

Could I finish?

o

Q Yes, sir.

A That motlon is transmltted to the rooster comb
through the manual transmission lever so that they are

part of the same system. And, whatever happens in the
insert pPlate a;so happens down at the rooster comb.

Q Let me zero in, or I want to try to figure out .

why |you have an opinion. 1Is it because it is limited to

two areas: One, is there a difference between the rooster

comb in the GM, and there is a difference in the land
between‘park and reverse_ih the GM versus the.Lincoln?

‘A Yes; sir. | |

1} "That's what we're really talking ebout,‘isn't it?

A ‘Basically.
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Q Everythlng else in the system is equlvalent, or

the same or Just as good’

A Approxlmately so, I believe.

Q What you are telling the iadies and gentlemeu of'
this jury is YOur problem, or your complaints; in this
area zero in on two parts of the system: One, the width |
ofzthe land between park aud'reverse; andfthe different -
configurauion of the stamping of the rooster comb?

i

A And the detent spring and so forth that is
associated with it, yes.
. Q Let's go first into the rooster comb. That's one

of the two areas that you believe is the basis of your

” oplnlon that the Ford transmission is not as good as the -

General Motors?

:A The phraseology I used is that I felt that the
Ford transmlsSLon was dangerous and unsafe because of'lts
des;gn, |

'Q "Because of the rooster comb and the width of the
lan between park and reverse?

! A Yes. | ‘

;'Q Did you have a rooster comb that came out of th?',

Ford C6 transmission?

A Yes, sir. This one. [indicating]. -
Q May I see that, sir?.
A [Witness complies.]
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Q Has this been marked?

MR. COHEN: Yes, it's nuﬁber -

THE COURT: . 15. 1Is tﬁat'right? .Do.you'égree Qith
that? | |
MR. COHEN: . 15.

BY MR. LEWIS:

Q I want to refer to Exhibit 15 for the record, and
iﬁ you can hold this up to théujury'so that the ovértravel'
rob, or this long piece here [indicating] is to your ieft,
tell us ~-- I think we.can see from here. Tell us where
ﬁhé pafk detent is. |

A I have_t6 refer to the drawing on the board.

' o You can't‘tell from lookiﬁg at thié?I

A Because the geometry of the thing is such that

in normal operation it functions in this manner [indicating].

\Q And you have -- Did you bring some other rooster
comb in here?
A This is a rooster comb from a General Motors car.

THE COURT: That's referred to as 16.

BY MR. LEWIS:

Q 16. Now, Mr. Divihe, what's the‘difference
| _

| between this and the other one that makes you believe this
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is a better design?

A The fact‘thétthe:e is a longer distance between .

the reverse notch and the park notch which, of course,
corresponds again to the insert plate.
1} That's because of what's up there? We're talking

about two different things now? You're talking about

' tqe land between park and reversé up in the insert plate?

‘ A Yes, righf;

Qe 73You told us yesterday, I believe, that the rooster

comb on the GM was better because of this peak?

‘ A What I said wés -~ What I believe I said wasvthat"
| _

the distance between the notch for reverse and the notch

fo; park is greater than it is on the Ford; and that, in
ad%itiqn, the peak which appears to be somewhat more toward:
re%erse‘than'the park -- In other words, it doesn’'t appéar

to|me to be exactly in the center, would result'in when

you put the shift lever toward park and landed on:the'land

between park and reverse, that if it was over center or
on4¢enter'with the GM, it appears as though any motion

woJld tend to push it toward the park position in the GM.

| 0. Have you ever made any tests in that regard?
A No. ‘ T
Q. Never have?

A Other than on the Ford cars.
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o You never tested the GM car?

A Only one.

Q What kind of car was that?

A Cadillac.

Q ‘What year?

A 72,

@ In regard to the rooster comb?

A What I did on the '72.Cedillac was to duplicate

the test that I made on the Ford model cars and that was

to operate the transm1831on with the emergency brake on
to see if I could get it to slip from park, from park- land _
into reverse.

Q This rooster comb exhibit you referred-toxyeSterday

and we're looking at it today, that is not the rooster

comb that is on the 1973 cadillac, is it?

A I don't»believe so. .
Q That's on the Oldsmobile that's the lower =-- or the
smaller Oldsmobile, is it not?

A I believe so.

Q It's not on the 0Olds 98 or the Cadlllacs, the

big cars?
A No, I don't think so. ~
MR. COHEN: Are you referring to the insert

panel or the rooster comb?

THE WITNESS: Rooster comb.
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BY MR. LEWIS:

Q Let me show you this, if I might.

It's identified as the inner detent' lever com-
parison. | |

A 350.

0 It shows the Ford, GM an& Chrysler,doesn't it?

A It says it does.

Q These are the rooster combs, are they not?:

A They appear to be.

Q 'The rooster comb fof the THM400 used in the
Cadillac and Olds 98 is a differenﬁﬁconfiguration than
this [indicatingj, isn't.it? o

A Yes, it is.

Q | It doesn't have this peak up there, does it?.

A It doesn't have the exact same conflguratlon, but:
it has the same, oOr approx1mately the same, angular dlstance

!

between reverse and park. 1In fact, your flgures say that

: | cn un
it is 23.3 degrees on the 400, and 23.3 degrees on the 350 which

is what that one resembles [indicating]. S - f
Q You're talking about a different thing than I'm
asking you about.

I'm asking you: Isn't it true that the rooster

comb that you brought'in for the Small model Olds does

not have the same configuration as the rooster comb in the
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\73 Cadillai? Does jt?

\ Not the exact same Eonfiguration.

i In féct, isn't it true that thére is no peak in
the Cadillac rooster comb? 1In fact, it's flat acrﬁss the
top, isn'£ it? | |

A Tt looks like it's tapered.v_It looks like it's
ramped from the photograph, the photostat;

@ -~ You were engaged in this case to compare different
makes, were you not?

A. No.

| Q@  You wereh't, but yoﬁ did’, In other wofds, you

toék it upon yourself to compare, didn't you?

A Yes.

Q Why didn't you use the rooster comb from the GM
that compares to the rooster comb in the Lincoln'Continental

of the same year?

A I couldn't find one at the time I was looking
for' ito
Q You have been working on this case since 1977 or

, isn't it?

No. ' The first contact I had with the case was

|
in }976.

Q You were asked to investigate it in 1976?
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A I was asked to investigate the accident that'Mrs.

Bartholomew had.
1 Q And from 1976 up until today you have not been

aJle to put your hands on a Cédillac foéster.comb?

A Sir, I was not engaged to study the transmissions
in| 1976.
| ¢  When were you engaged to study the transmissions?

r A I don't remember. ’May I ask Mr. Cohen to refresh
my | memory?

Q Don't you have any notes or anything?

l

A .I can leaf through. I had hoped we could save
the Court time. I can leaf throuéh my notes and try and -
fihd it.

Q It aéesn't have to be the exact déy;‘ Has it been
over a year? | |

A I would say about a year.

Q@ In a Year, since you have been 1o§king into the

transmissions, have you been able to find a rooster

vconb that -goes on a 1973 Cadillac or a 1973 Olds 98?

A I hadn't looked for them for the entire year.
I didn't realize that I was going to have to have one in

my possession.

Q ‘But yoﬁ brought this here to tell the ladies

andlgentlemen of the jury yesterday that the peak is

|
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higher on this [indicating] rooster comb than it is on

the Lincolnlcdntinental.

A The thing that -= The'prihcipal faétOr-that I.
wanted to get across to the Coﬁrt in this.roostef éomb
was the difference in the distance between the reverse

detent and the park detent.

Also, at the same time, I pointed 6ﬁt that in this
particular rooster comb there was a peak that did not
appear in the Ford unit. |

0  Didn't you know that the‘Cadillac-for ;73}rooste?;f
comb was flat on top and didn't have a péak? |

A I didn't remember that, no, sir.

Q Didn't remember that, and you've been.studying
this for a year, studying theseftransm;ssiqns for a year,

and you didn't remember that?

A That's co:réét.
Q You took the time to get all of these parts, but
this is misléading,‘isn't it? |

Af» No, sir.

Q Let's go one step farther. You say,ybur complaiqp,
in |addition to the rooster comb, invdlves-the distaan |

of |travel from park to reverse?

A Yes.
0 And it's best described in degrees, is it not?
A I believe so, yes.
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Q So are you aware of the difference in degrees?

A. Between what?

Q  Between -the Cadillac, 1973 Cadillac, and the 1973

'Lincoln Continental?

A Looking at your Inner'Detent Lever Comparison,
it's spelled out Quite'clearly.
Q Do you accept that?

A Yes. The numbers I had used were 14 degrees and |

23 degrees. You are a little more speéific here.

Q Whatvydu;re saying is it takes a.movement of
23 degrees in the Cadillac to go from reverse to park?
A.  Yes. | |

Q And.it takes 14 degrees in the Lincoln Continental

ﬁoigo from reverse tdipark?
A Right. -
_ Q Or vice versa?
A ‘} Uh-huh. |
- Q So you've told the ladies and gentlemen of tﬁe_ ; 
Sﬁry that it is a bad.design for that reason? |
A I believe it to be. |
¢ - You didn't bother to tell the ladies and gentléméh
of |the jury about the Chrysler products. How many degreés |

does it take to go from reverse to park in a Chrysler.

' product?
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- A Yes.
Q@  Any reason you didn't tell the ladies and gentlemen
of the jury that yestefday?

A I didn't think it was pertinent.

anm—

Q But the reason you say there is something wrong

with the Ford is that it takes less movement to go from

reverse to park?
. A Yes.

Q But it even takes less on the Chrysler than it

does on the Ford, doesn't 1t7

A f Maybe the Chrysler is unsafe too. I haven't
inVestigated lt.‘ |

Q If youlaacept these, if it takes less movement,
and that's the basia for your opinion,‘it's got to be
worse, hasn't it? |

A I haven't investigated the.Chrysler.i

0 Just for that clarification again: The more,

A 12 degrees. . . ' ' , . _
Q Less than the Ford? . , o
|
|

thé higher the number, of degrees, the farther the movement?
A It depends. ‘You know, if you had a very short

column lever, the actual hand motion would be 1ess than
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'you had a longer column lever if you traveled over the

'same number of degrees.

Q The degrees are the same no matter how --
A Yes, but you asked me about the distance_traveled.
Q I am not talking about the distance of your

nd. I am talking about the distance of the movement of

e detent in the ttansmisSion.
A The rooster comb itself?
Q Yes;
A Again, the geometry does have an affect on it,

t they are essentially comparable, yés.

Q That's what we've been talking about here, the

you are.saying is wrong -- The Ford pfoduqt is wrong
cause it's less degrees, or lesé diétance;.it;has ta

avel 14.5 dégrees‘as oéposed to 23.1 degrees?

A What I said was that the desigﬁ of the Ford
ansmission, in my opinion, encourages the prudent operator

have the selector lever tang wind up on the land befween

reverse and park.

And, I think, in my opinion, one of the reasons

for this is the fact that the land is so short and the

travel is relatively short on the Ford transmission.
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|
17 | @ . Now let me ask you this, Mr. Divine: You went
18} | out to examine this vehicle back -- The Plaintiff's vehicle
| o ' ’

19 chk in November, November 9, 1976,‘did you noﬁ?

20 \ A November 1976. I think it waé the Sth,.but I'm
21 .ndt sure.

2| Q Sth of November. All right. And the purpose was
23 tJ actually examine the vehicle?'

1 A The assignment that I had was to examine the

2 vepiclg to see if I could determine what causéd_thé

3 <acgident.

»4 ‘ % Q. You Qere'going out there to try td.see‘if you
5 ‘cogld make that vehicle gd from park to ieVerse, didn't

|

6} | you?
R A Well, that was part of the examination, yes.
8/| | @  How long did you test and try to get the Bartholomew

9| | vehicle to jump from park to reverse?

10|| © ' A  oh, probably ten or fifteen minutes.

nll: |e pid you ever'getwit to do that?

/| 'a  No.

13 _ | Q. It was workin§~perfectlyy properiy,‘wasn't it?
i4 A It appeared to be.

15 ‘ | Q I believe you said yesterday. if the system is

16| | in 'adjustment, it will work perfectly, properly?
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A It should, yes.

Q And, in f;ct it's true, is itbnot,'that_if that
park tang -- Excuse me. Park tang is in the park slot,
if it's actually in that slot, it's not going to jump out,
is it?

A I don't_bélieve it will.

Q ‘So what we're really talking about is, what you're
saying, is an operator:isﬂcareful and puts it in the park
slot, it just won't cbme out? |

A The shift lever won't come 6ut'of the slot, no.  v

Q Unle#é the drivef lifts it up and moves;it td
anothe:‘géar? | - ‘

| A Uh-hﬁh.v Can I add something about the --

Q@  Mr. cbhenvwill ask you questions; I;m sure, if'

he wants to. |
Let me ask you this: How long -- I believe you
did say ten of;fifteen mihutes you tried to do thét?‘

A Yes.

Q How mény times did you put it -- How.many~times
did you actually try it, do you rémember that?

A Not exactly. it's been sometimé.back. Say four
or five times.

(:1 So if Mrs. Bartholomew had put the car in parl; if

would not have mowved?

177



A I believe not.
Q And if she had put the brake on, it would-noﬁ'hav;
ved either, would it? 1In the park detent with the brake.
L, the car is not going to move, i$ it?

A No, unless.there is a maladjustment in the link- .
e. -

Q " That's not a design defect,'a maladjustment,‘
. the linkage gets out of -- | |
A  It's hot a design'deféct,-no, sir.‘
Q; Did you, while you were out thére, were you
er able to get the park tang tb set up on ﬁhié land,
you call it? o | B |

A No, sir.

Q I believe, Mr. Divine,.ﬁe left off when yéu |
‘1dicétéd you had:tested Mrs. Bartholomew's car and that

bu were unable to'get theftang td'stay up on‘the‘lahd-ﬁhen-
you made yoﬁr investigation?.'

L Yes, I didn't try,specifically to do that.
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e I thought you just told us a few moments ago

- that you were unable to get the car to jump from park to

reverse?
A That'e right, I didn't try to do it.v
Q Oh, you didn't try to do that?
- A No, sir. |
o .‘ Didn't you just tell us a few moments ago that

that‘s, you went out there and spent ten or 15 minutes
trying to do it and couldn't duplicate it?

A | Operating the shift lever. At that point in

time I didn't know anywhere near the amount of information

that I have now in regard to the transmission and its

. Problems.

e But the complalnt was that the car Jumped from
park to reverse and that's why you. went out to check 1t,;A
isn't that true?

A I'm trying to think exactly what happened back

- three years ago. The‘fact was reporteddto me at that

particular time thet the car backed up. There was nothing
said atAthatltime that itljuméed from park to reverse.

Q You made a written record of‘it. You say you
can't remember back thet far; didn't youimake a written

record and report of the matter?
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A Yes, sir, I did.

Q | And didn't you indicate that‘you examined #nd :
tested the operation of the transmissiop?

A Let me refresh my notes, memory. I éuess you
have a copy of that réport, do you not? | |

Q ) Didn'ﬁ you say that we examined and tested ﬁhe

operation of the transmission on November 5 and found it

normal and that we"wereAunable‘to duplicate the circumstances

reported. We could not get it to slip from park to reverse.}|

A Yes, that's correct.
Q " Does that'refresh.your recollection?
A ~Yes, it does. | |
Q And I thought. that's whatvyou'said a few

minutes ago before the jury retired, you had séent;ten or
15 minutes trying to get it to do that? .‘ |

‘A- I think I did, yes,:éir. I'm‘sorry.v

Q And you indicatéd I believe befofe the jury
retired for the recess that you couldn't get ﬁhe thihg to
remain up on the land. Is that cOrreét?

A <i believe so.

Q The land we're talkinghabout,,just usihgvthis_
as -- is this érea between park and revefse, correct?

A Yes, sir.
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Q And your other theofy other than the rooster
comb which we've discussed.is that this land on the Ford
is not as wide as the one on the GM?

A Yes. That is correct. The two are linked
together, the rooster comb and the insert plate are linked
together.

Q All right. Now, but the Chrysler isleven more
narrow than the Ford is it not?

A I did not examine the Chrysler. I do not know.

Q ‘ You did not. Weren't YOu interested when you

were looking in the transmission to sée'what everybody was
doing in transmissions? ‘
A : Time was limited and I §tudied the GM trans-

ﬁissiqn simply because it had more vehicles than Ford did5

Q. 4Now, we've glready established-that if a driver
does‘put the tang and the lever intd pafk it won't jump ou£
oﬁ its own?

A Providing the transmission, the linkage is in
good repair, yes. |

Q .But.if a person puts it up on.the land it's
possible from.some other source that thé tang might slide
eitﬁer into park or into reverse? |
A That's correct.

Q . But that's not what Mrs. Bartholomew said
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her testimony and I believe that's what she said.

1 the width of that 1andj aren't we,

Chrysler is 13,

happened to her. She said she had it definitely in park, -

. is that correct?

A I was here in the courtroom when she was giving

Q All right, sir. Now,

there are -- this distance,

|
this is a blow-up, of course, and you've seen these parts;

we 're Just talking about a very small llttle distance on
in either case?

A The distance we talked about and that s shown

'hEre is the 14 degree motion versus the 23 degree motion.

Q Right. And the Chrysler, the same thing applies

tL the lands

A Well --

Q@ -  ==that the Chrysler is less =-- ;

A | The Chrysler?

QA You're going back now to 14 versus 23 and

less than Ford) is that correet?

A Sir, I have not studied the Chrysler.
Q ' Well, yoﬁ accepted the'figures here and we've

talked about that.

I don't_really want to go back into that

‘again.

- A . Okay.
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211 | Q . Yes. There are other factors too involved,

22| | iren't there as far 'as the inch pounds necessary to move
23 the tang one way or the‘other?_
1 - A : (No response.)
-2 Q If this tang is sitting on the land it's going

3] | to take inch pdunds to move it one way or the other?

4 A At the end of the lever, you mean?
5 0  Yes, to measure it.
6 , A Well, if you're:going to measure the force it

T takes to move it, yes, you would measure it in inch pounds.

8| | | Q a Did you éver make that test?

9 A 'No; o

10} { _ Q -for instance, do you know whether or not it'é‘
11 eésier to move the tang, it‘takes less'inch.pounds_to move

(-“_

1214 the tang on the wider land of the GM than it does on the

13| | Ford? Do you know anything about that? - -

14 ' A - I didn't study that.

15 ] Q- | ﬁid yéu make ‘any tests? Did-yoﬁ -

16‘ o A.  Other than the testé that I made of.ﬁhe i

17 .operation of the lever and thé systém; |

18 - Q . ‘When you couldn't find anythihg wrong. We're

19 talking about November 5, '76.
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A Oh, youire talking about the Bartholomew car

tself?
Q Yes.
A : Weil,»you didn't say that. I mean I'm sorry.

wasn't aware that you were talking --

Q All right, well, maybe I'm not clear and I

‘apologize if I'm not clear. Did you make any tesﬁs on the

Bartholomew car other than what YOQ told us?

A . To review again if I remember correctly I went
to Brown —-
Q Well, you know -- Did you make any tests other

than what you told us about on Nd?ember 5, 1976 on the

10

11

13

14

15
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17

18|

19

Bartholomew car? It seems like you could answer that yes.

or| no.

\

- A " I don't believe so, no.

B Q Did you make any tests of any '73 Lincoln

Continental as to what amount, foot pounds, inch pounds =--

A Yo

Q | --torque to move that tané?

A No. |

Q You didn't compare thét to the GM?
A No.

Did you make any other tests on a '73 Lincoln

0
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Continental regarding the width of the land?

A I did test a '72 Lincoln Continental which has

essentially ﬁhe same type insert plate and did operate that

transmission selector lever.

Q '72 doesn't have the.rooster comb, does it?
A I dqn't know, -sir.
Q And do you know, did you ever measure the

‘'width of these lands? These are blown up; we realize that.

'Did you ever measure?  We're just talking about infinitesima:

.or a very short little distance, are we not?

A Yes, it's shdwn right here on the actual piece
Q Well, that's the degrees but do you know in

measurement how wide that is?

A No. I didnft‘measure it.

Q On any of them?

A No.

Q Any improper design in using different

configurations?

A . The study that I made was confined to the
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Ford and the GM and they do have different confzguratlons

'énd I --blt is my opinion that the Ford deszgn leads a dr1ve1

to put the,selector lever on the land which I conclude is
al dangerous and unsafe design.

Q That's the land we're talking about, right?

A Well, that's the GM land, yes, sir.

| Q And thiS‘isvthe Chrylser land?

‘A I presume it is.

Q - It's smaller than the Ford land, isﬁ't it?
A

It appears to be although I'm not sure. I

' didn't measure either one of them.

Q So again, these lands, that makes the Chrysler.i

again worse than the Ford?

A Well, sir, I haven't studied the Chrysler; I

bcan‘t answer that.

Q Well, on your hypothesis --

A There are other factors that are involved that
M

'I|could not be sure were sufficiently similar to the Ford

to be able to answer your question.

Q And even beyond the American manufacturers the

foreign people havevcopied this basic design, haven't they?

A I don't know.

d ‘ You don't know that?

A | No, sir.

e Wouldn't you —- to tell the ladies and gentle-
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- men of this jury, to give them a fair picture of the automobile

industry and the practice in the industry, wouldn't it be
necessary to also to be fair to ?onsider the‘Chrysle;?

A What I was asked to.do was ﬁo examine the Fordl.
tfansmission and try to determine whether I felt that iﬁ was'
an adequate and safe and - adequatg and.safeAtransmissidn. |

Q And in fact, when you made the examination

back in November you found that there was nothing wrong with|

S

t, you couldn't find anything in the world wrong with it,

Q

ould you, and so reported?
A In November, 1976 when I examined the

Bartholomew vehicle I had not been aware of some of'the

0,

leficiencies in the transmission at that time and could not
therefore check that vehicie for those deficiencies.

Q Then let's go further then. Just one more

question in that area. If you came, if you did study the

Ford and GM and you came to -- you saw they were a little
differeht, insteéd of‘stbpping there and saying just because
they're different and just because éM has a little wider
land that makes theirs bétter,.wouldn't it belféir to héve:'
a valid Study of the transmissions-éfvthev'735.to go and
look at the Chrysler?

A At the time we had sufficient'time to only‘db

what we had to do.

187




10
N g R
121
18

11

16

17

18] t

19

Q We're talking about one year, is that correct?
A One year elapsed time, yes, sir.
Q And you didn't have time to look at a Chrysler

and come in to tell the ladies and gentlemcn of the Jury how
ﬁhe Chrysler compared to the Ford and the GM?
A And the other thing,.of course --

Q. Is that correct, you didn't have time in that

year to do that?

A I determined that I would not do that simply -

- because the General Motors design was_reflected by approxi-

métely twice the number of wvehicles than Ford was and the'+

\Cﬁrysler, of course, would have been a far smaller‘sampling.

Q. In other words, what'sAgood for GM is good

‘fo; you? Just because it's different from GM it's wrong?

Islthat correct?

A No, sir. N o
Q- But that's what you're saying. 'They make a
'lot more cars than anybody else so if nobody meets up to-

their standard it's not good?

A It wohld.give us a better saﬁpling.-

Q And that's why yoﬁldidn't iook at Chryslér?

A Yes. |

Q . And leﬁ's go to one more thing. If an operator

puts the tang in park, puts the brake on, that car is not

goﬂng to move, is it?

188




.- BB

(4

Providing the Iinkaée is in good repair it will

.And‘you've told us already that linkage out of

‘aﬁignment or a linkage problem is not a design problem?

I don't believe it is, no, sir.

Q And in the beginning of the Bartholomew case

!

| _.
y@u were told by Mrs. Bartholomew that the car jumped out

‘ .

of park and went into reverse and ran over her?
o -

{ A No, sir,.

'{ ' Correct?

No, sir.

! Q You were not told that?

f. A No, sir. .

} Q- What were you told?

J A The person that assignedfmé to the caseﬂasked

“me to go out and try to determine why the car ran béckwards;

! Q - Why the car ran backwards; not why it jumped ‘

~out of park?

| A That's correct.

i‘ | -
i Q  When did you first find out that the car

d

[llegedly jumped out of park?

f » 189
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After I investigated the case and got to the:

Brown Lincoln Mercury showroom, service department.

You contacted Mrs. Bartholomew?

No, sir.

You did not?

No, sir.

When'did you first contact Mrs. Bartholomew?

. I d8id not. Mrs. Bartholomew called me some
. months after the investigation was made and the report
- prepared for the investigation that I —- the initial investi%

~gation that I made into the Bartholomew's car's accident.

So it wasn't until several months after the

‘report that you issued in this case that you first talked

‘to Mrs. Bartholomew?

A

Q

A

Q

That's correct.

And she contacted you?

Yes, that's correct.

Now, as an expert given the task of attempting

to |find out what happened did you not think it significant

if jnot important, if not critical, that you know what

allegedly todk place?

A

o

Yes, sir.

But yet you did not talk to Mrs: Bartholohew

until months after you issued your report as to what
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happened and your conclusions?

A That's correct.

e Didn't you at that time think it important

"enough to you in looking into this case and publishing a

report on it with conclusions as to what happened, to talk

to Mrs. Bartholomew and fihd out from her?

A No, sir.

Q Now you were asked on the stand, Mr. Divine,

you heard what Mrs.'Barthblomew, the plaintiff, relates?

A Uh-huh.

Q | And you were asked based on your expertise in

the field and what Mrs. Bartholomew tells us, doOYOu have:

an opinion with a reasonable degree of medicél probability

: engineering probability or whatever the standard was,
5> you have an opinion. And you said, yes. Correct?

A I don't think that Mrs. Bartholomew's testi-

mony was a part of the question that was asked of me.
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‘vErsion is?

Q Are you telling us now that your testimony in

i

this case was not at all based on what Mrs. Bartholomew

. testified to?

A Well, Mrs. Bartholomew testified that she put

the lever into park and --

a , Weil, I'm aware of what Mrs. Bartholomew testif

That wasn’t the question. The question was, did you base

' any of your opinion on Mrs. Bartholomew's testimony or -

- version of what héppened?

A No, sir.

Q You did not. Is that correct?
A Yes, that's correct.
Q It doesn't matter what Mrs. Bartholomew's

A No, sir, not as far as the engineering study of
the transmission is concerned.
0 Your conclusion is that Mrs. Bartholdmew’never

put the car in park?

A Yeé.
Q. It doesn't matter what she said about.that?
A That's exactly right. She thoughf she did,

Q Why are you sure she thought she did?

A Because she said so.
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transmission and the design of the transmission, no, it does!

~not make any difference what Mrs. Bartholomew said.

Q Then it does matter.what Mrs. Bartholomew says?

A From the standpoint of the function of the

1

Q You mean any time a car goes backwards it's

going to be a transmission problem?

A No, sir.
Q It could be other probléms, coﬁldn't it2. N
A Well, it could be deliberate too.

Qe It'could be an accident, coﬁldn't it, failﬁre

to put it in park?

Yes.
.Q It could be failure to put on the emergéhcy
brake? | |
A ~ Yes, of course. -
e . All right. Now let mevagk yoﬁ éhis, in your

opinion as to the cause of this accident was the'emergency
brake on or not?
A When the car>slipped into reverse as it

apparently did --

Q Why do you say, apparently did?
A ‘Well, because I didn't see it. I wasn't there.
Q You're relying on Mrs. Bartholomew. How do

you know that car slipped into reverse?

A I don't.
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i A
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Q

A

I was asking you about your opinions and

ancerning the cause of this accident.

conclusions that were solicited from you by Mr. Cohen

And that is that the transmlsSLOn leads

people, reasonably prudent people to -- the de51gn of the
transmission leads them to put the selector lever in the

area between the park and reverse p051t10n where it can

Are you assuming in this case that it did slip

The car apparently moved backwards accordinge

testimony that I heard and for it to do that it must

Q

A

Q

A.

i

have slipped out.

I thought you said that once it weht.into park -

I'm sorry. I --

--it could not slip out?

It would have been left .on the land betWeen

park and reverse and then slipped from the land into the

- reverse p051t10n, not slipped out of park; slipped out of |

what Mrs. Bartholpmew thought wasvpark.

 Then what did Mrs. Bartholomew tell youz

That the car backed up over her.
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Q 'Thén how do 'you conciude.from that that it
slipped into reverse? | |

| A For it-to back up 6ver he# ﬁnder power it would
have had to be in reverse. | | |

Q Under poWer, what does that mean?

>

The engine driving the car.

Q How do you know the engine was driving the car?
A I.can't be positive. The -- |

Q' | In.fact, you dohft knéw,‘do'you?.
A

Well, other than the ‘car's reported to have'

run over her and if it was level ground the car wouldn't

have traveled by itself.

Q Was it level ground?

A I don't know.

Q Have you seen the ground?

A . No.

Q Did you.ask?

A No. | o

Q‘ ‘Was that important to you if you're going ;d;."

testify that in order for it to have run over her while it's

under power whether the ground was level or sloped? -
A I should have asked, yes.
Q You should have asked. . Should you have gone

Até the scene and looked?
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A Yes.

Q But you didn't? S .

A I didn't.

Q- And you didn't ask? And you doﬁ't kﬁow? |

A No.

Q So you don't know whether it was under power.

or -not, do you?
A No. | - : L

Q You're indicating, no. 'And you don't know |

. whether it went in reverse or not, do you?

A Not from my own personal knowledge, no.

Q And then if it were to slip into reverse

somehow, albeit grocery bags in the back seat or for

:some other way, there would be a tremendous lurch béckwards,

wouldn't the;e?

A " There would be a motion backwards.
Q A lurch béckwards, wouldn't theré?
A Not neceséarily, no.

Q How do you know?

A | Because I'vé tried.it-

o You've tried it?
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A Yes, I have.
Q And there wasn't a lurch back?
A " It depends on how you do it. As the trans-

ission slips into the reverse gear it can accelerate very

smoothly and very slowly if it happens over a period of

ime, a few seconds.

Q - Did you question Mrs. Bartholomew as to whether

she heard the thud that is made when the emergency brake is

released?
A. No.
0 - Were these important to you?
A I should have asked them.
Q But you didn't?
A. No. |
Q 'Now, you talk about a reasonably pruden£ per#on

-

and that's the trouble with Mr. Ford's product is because
reasonably.prudent people can get hurt by it, is that what

you're saying?

A Because of the design of the transmission, yes.

Q Now would, does a reasonably pfudent person
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when they put it in park just pull it down a little bit to

iﬁsure that it's in park?

1
1

‘ A No.
|
Q A reasonably prudent person doesn't do thét?

A I base that on the fact that I feel I'm a
rgasonably prudent person and I don't.and I'm aware of the

problem and I'm very careful about it.
i .
| .

pull down a little bit?

A. No.

'sions and what happened in this case?

A. I suppose when I was qualified by the Court.

l ’ . ' . . ' ‘ :
bgcome an expert in the C6 transmission and the cause of .

i

.this accident?

A After study --

Q Dates.
A --and investigation -- I'm trying to think

about it when I would.consider that I became sufficiently
J

4198

|

1} But you don't once you put it in park kind of

Q When did you become an expert'in C6 transmis-

Q No, but when in your mind, Mr. Divine, did you
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expert to be able to testify. I would think about three’
months ago.

Q All right. But on November 1l6th, 1976 after

- having played with the transmission for some ten to 15,

minutes on November 5th, 1976 you were expert enough to
publish a report over your letterhead with conclusions as

to the cause of this accident, weren't you?

A I was able to not'pubiish a:repoftubut deliQer
& report because~tha#'-— ' | | |

Q Deliver a report.

A -~-report was never pubiiéhed as such.

Q With you; signaturé on it and your ;eputation

behind it?

A That's right.

Q Even though you weren't an expert in it until

three months ago?

@ , - That's :ight._
jiiﬁ -Ana your‘conclﬁéions, sir --
%J?Ax:i You asked me; sir,_whénlI éonsiaered myself an
eﬁpert.
Q Yes, sir.  Yes, sir. But you're willing to

publish a report a year and one-half before you consider
yourself an expert? Correct?

A Yes.
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were, there were 'two conclusions, weren't there?

A I'd have to look at the report again but I

elieve so, yes. Yes.

@ ~  Mr. Divine, would you please_expléin to the

- Court and,jury why'you issued a.reportfiﬁ 1976 before you

considered yourself an expert. on the CGTtransmission?'"

‘that asked me to study the accident knew that I was a

' registered professional ehgineer'and that ‘I was generally

before in like situations and so I undertook the asSignment

‘thiinking I could be of éervice to them.

Q And.what were you focusing on whén you under-
ioak the assignment? -

A' . Well, in the first place I objected to taking
the assignment because I felt from my knowledge, tﬁen
knowledge of transmissidns and aﬁtématié transmissiohs that
the‘probable cause of.ﬁhe accideﬁt wa$ a 'failure to put the

transmission in park. ' ' o

200

Q And your‘conclﬁsions_back in Navember Gf 1976 .

familiar with automobiles and that I'd done work ﬁith them -

!

A Well, the insurance -- I'm sorry. .The company -
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And I asked them to not waste their money and

y time in looklng into a thlng that is as reasonably commo

and 51mp1e as that type accident. They 1n51sted that I go

a

t¢

nd look at the car which I d1d and, of course, when I got

> the dealership the car had been repaired and seemed to

function in a completely normal manner.

Discussions with the service people revealed

. that they had repaired;the.car -

MR. LEWIS: Wait a minute. I don't think it's

'proper to say what somebody else told him,-if the Court”

‘please.

MR. COHEN: If Your Honor, please I think it

comes in under a clear exceptioh to the hearsay rule.
We're asking him why he did what he did. We're not offering .

any hearsay for the truth of the statement --

THE COURT: Very well. I —-

Court that Mr. Ross is here and will testify right after

Mr|. Divine.

THE COURT: I overrule the objection and I

instruct the jury that in this instance if he refers to
what someone else told him it's not for the truth of the
matter asserted in that statement but as a reason for why

- he|did somethihg. Go ahead.

201
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BY MR. COHEN:

Go ahead.

Mr. Ross told me that they had replaced a

and he gave it to me.

All right.

I purchased another grommet while I was there -

grcmmet, although I wouldn't be sure,
Is it fair to say then that your focus was on

Baritholomew accident?

Yes.

When was it that you began'to focus on the Cé6

When an attorney asked me to come down into

All right.

What were you told and what did you

do as a result of what you were told’

And then you'--

transmission design and application?

202

~grommet that I purchased at the time in 1976.

broken grommet and I asked him if 1 mlght have the grommet f

atithe Lincoln Mercury dealershlp and found on subsequent
_ inyestlgatlon that the material that was used in the grcmmet
that had been in the car which apparently was an original

varied from the

!

grommet and the llnkage when you first 1nvestlgated the

Altavista, Virginia to .look at a transmission in a Ford

pPickup truck that had been involved in an accident.




10} |

11
12
13
14
15
16

17

15
16
17

18

. six months to a year after I looked

A ~  And that was probably - Oh,'I think-probabiy 

at the Bartholomew car.

7

; o Q So from the time you first looked at the

Bartholomew car to the time you went to examine the other

car in Altavista, Virginia, did you'do‘any further work on

 the Bartholomew case at all?

A Not per se. Only in.informational'reading and

‘study about the transmission problem that existed with

FérdtMotor Company. ' _ .
| Q Whét bégan'to erlve from the:informétion you 
received and’in your thOught processes about-the C6 és time
wént on and YOu began tb receive more informafion?.
A Well, having owned Ford Motor cars for some

t;me, of course, I was concerned pefsonally abbﬁt fhe

| : - ’ ’
séfety,of the car. And I did experiment with my own

vehicle and with other vehicles that I could find to test

and experiment with.

Q What were the tests you made ‘and on what kind
of cars?
A Well, I had a 1974 Meréury Marquis which has

alCcé transmission and I was able to experiment with that,,'

j44_m___________;_______________________________________;____;ﬂ
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- of course, since it was my own. And I could duélicate the

reported hang-up or -- I'm sorry. I could duplicate the

jreported slip from the Lllusory park, if you will, into

reverse in my own automoblle.

_Q How did you do that?

A By maneuvering the shift lever with the
emergency brake on. Of course, I had to hold my foot on it

because the 1974 Marquls was like Mrs. Bartholomew s

Contlnental in that the, when the transmission lever was

Put into reverse it would release automatically the‘

fémergency brake.

But, keeplng my foot on the emergency brake I
could move the lever untll I got it hung up. You could-feel

‘it and You could sense it in your own car if you try, hung

up, on the land between pPark and reverse and then slam the

‘door or shake the steering wheel or whatever and it would

slip 1nto reverse.

Q You were able to duplicate that --

A | Yes.

Q --with a slamming of the door? |

A | Yes. Incidentally, my ’79eMercury Marqnis does

the same thing.

MR. LEWIS£ If the Court please.
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THE WITNESS: 1I'm sorry.

THE COURT: I instruct the jury to disregard

the last statement. There is no question.

Q Now our earlier, it was today or yesterday, I
forget when, you said@ that the transm15510n is a flne plece
of engineering and Mr. Lewis has picked up on that and

inferred that you were saying that the Ford transmission,.

-C6 transmissien‘with the detent, with the insert plate'and.'

‘rooster comb is a fine transmission.

.Is that what you were telling this Court?

A No, sir. What I was trylng to get across was

'that the englneerlng reflnement in the constructlon and the

design of the automatic transmissions used in our industry'
is a really remarkable piece of work, a.remarkablelpiece of
equipment.

The maintenance problems on them'are minimal,
they're quite reliable and they work very weil; Ttis aoes
not mean to say that the Ford C6 transmission ie a.safe

piece of equipment. As I said before, in my opinion the

.transmission is designed to permit the operator or to

20’0

. .
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_oould find nothlng wrong with the transm1551on°

encourage the operator, and a prudent‘operator, to have the

 transmission lever hang up on the land between park and

- reverse with the attendant possibility of the transmission

slipping into reverse and causing damage.

Q - So when you --4ba$ed'on what Mr.-Snead asked

you, when you examined the car back in November of 1976 you

A , That s correct, sir. | S -

Q . and you at that time reported that or made some

comment about a grommet, you found a grommet was broken.

Did you.ever make any tests on what affect a broken grommet

would have?

A I did not make any tests} ho.
Q You could have.if you'd wanted to, couldn't YOu.
A 'Well,-I would-have had to duplicate the

conditions and it would have been quite difficult.
0. So you don't know from any tests what affect
that would have on the operation of the transmission and the

linkage?

A Not from tests, no.
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Q I shGW'you what's already been introduced into .

evidencé as Plaintiff's Exhibit number two and tell.me

whethér you can identify this. "
A | This looks like one of oﬁr fepair orders dated
10/26/76. | | |
Q ~ Now, in your position with the Lincoln Mercury

dealer at that time would you've had supervision over the

person who repaired this work order? "

do

wa

A ; Yes, sir.

Q And to the best of your knowledée Qas,this work
ﬁe by O'Brien and Rohall? a

A i Yes, sir, |

Q I was Qondering if you could'read what.wo;k:-;

s done by the company?

MR. LEWIS: If the Court, please, I think if

he

el

di

wrote it on there, fine. But I don't believe if somebody
se wrote it on there I don't think he would -- Unless he

d| the work or he saw the work done I don't think he wodld

“be the proper person to read what's_oh the work order.

THE COURT: I overrule the objection.
MR. LEWIS: Exception please.

THE WITNESS: You want me to read the whole
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rk order?
THE COURT: Well, first of all, do you'régall
at work was done on the car? | |

‘THE WIfNBSS:' I cag.:emeﬁber what wofk wﬁsrdpne
this particular car.-". |

THE COUkI; You can?

THE WITNESS: To séﬁe extent. |

THE COURT:  0kay. Wbulé you tell as best you

n, as best you re;olleét‘what work was done and if you

can't recall you may use that to refresh your recollection.

MR. LEWIS: Your Honor, if I might ask, may.we

clarify and ask him whether it's based on what somebody told

him or whether or not it's something that he knew?

‘_-QTHﬁgCOURT: How do you recall? What's that -

sed on?

 explain it would be to read the work done on the repair order

on

‘about'which says here, repair shift linkage and adjdst.

yo

*ydu did'personally or that you observed or someone told‘you

THE WITNESS: Okay. I think the easiest way to.

i ,
the particular part of the vehicle that we're concerned

THE COURT: In doing this is this something that

u or was done under your supervision?

THE WITNESS: Okay. It's nothing that I did

personally. The 6nly thing I did was hand this work ticket
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c?n't'hear you. ' | 4 ' I . v

out to be done.

THE COURT: - Then what did you do.when the work

was over?

THE WITNESS: I completed this ticket to be

processed.

THE COURT: How do you know the work was done?

THE WITNESS: We'd never know for sure except

the man that did the work told me what he did.

THE COURT: All right. Go ahead.

THE WITNESS: The ticket says, check trans-

mission, comes out of gear at times and report. And --

MR. COHEN: Talk a little louder Mr.'Ross.";

| THE WITNESS: It says, check transmission,

|

comes out of gear at times/ report. And, we repaired shift»

inkage and adjusted. It says here, save all parts.

BY MR. FIEDLER:

0. To the best of your knowledge, Mr. Ross, were

the old parts saved?

A Yes, we saved the old parts.

Q And did there come a time when Mr. Divine came

to see you?

A Yes.
o} Would that have been in November of 19762

A (Nodding head.) _- 209
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Q And did Mr. Divine aék you for ahy’kind of é_
rt from the Baftholomew vehicie?

A He asked for the gromme£5’that we replaced oﬁl
> shift linkage. ‘ .

Q And did you -- Were you able to producé forAhim

the grommet from the linkage of this C6 transmission?

gaj

al

A ‘I gave him the grommet that the technician -
ve me.
Q Let me show you these items here and tell me

whether you can identify them?

A - They look like gfommets.

Q Now is there anything peculiar about any of -

these grommets? S ' ' | o
l

A Well, this one's -- this here the grommet's

~

: 1

1 together and the other one's split in two different : }
‘ ' |

|

pieces.

grommet you gave Mr. Divine?

THE COURT: Do you recall the condition of'the , !
i
|
|
]

-THE WITNESS: I gave Mr. Divine a grommet that

showed wear, it did nét look new. I can't identify the
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grommets there of being the same grommets."All old grommets

look like old grommets to me.

BY MR. FIEDLER:

Q 'Did you have a discussidn with Mr. Divine as'
to where the grommet that had tp be ieplaced on tﬁé
Bartholomew vehiclé?‘ |

A - Yes, he asked wﬁere it was located, what‘
érommet we'replacéd;» |

| & . I was wonderiﬁg if you co;ld step éver here,

Mr. Ross and, look at Plaintiff's Exhibit No. 10 and tell me

,whether or not you can 1dent1fy now where you 1dent1f1ed

the grommet to Mr ‘Divine?

A He had a shop manual witﬁ this‘diagram and I
think we‘circled this grommet right thefe. |

o ~ So it would be the one right next to the column
éhift éhift lever?

| A Yes, sir.

Q On your work order which has aiready been
admitted into evidence, Mr; Ross, there's a list of parts
on the upper left-hand corner and I was wondefing whethér.dr
not you could identify any of.the'pa;ts'there as being é
grommet which was replaced on the Bartholomew vehic1e?

A I don't remember Ford part numbers that well. .

211
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Do| you remember that?

think it's this one called insulator. That's =--

Could you read the number? -

A It's 1V -- I'm sorry, D5AZ4341 insulator.
Q And the quantity?
- A, It's One, one.

MR. FIEDLER: Your Honor, i'd.like t§ move thes
‘ommets -into evidence as Plaintiff?s’Exhibit No. 18. |
THE COURi:"Iﬁ there any objection? :

MR. LEWIS: I -~ Go ahead.

MR. SNEAD: Your Honor --

THE COURT: Do you object or not?.

MR. SNEAD: I havé to object. I dén't -

THE COURT: I sustain the objection.

Q I believe you already told us that you did not

do| any work on the car?

A. No, sir.

Q And all of your information was told to you by

the mechanic?

A Yes, sir.

Q You don't know -- The gfommet that you showed

us| here, did that come out of a trash can or do you know?
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'A Now I can't tell yoﬁ,where it came from.

Q You'don't know where it came ffom? |

A. Nof /

Q | And you don't know what cbndition it was whéh

it was on the car?

A - Never seen it on the car, sir.

orl anything on the car?

A (Nodding head.)
o You'll have to say --
A Yes; I'm sorry.

Then these were just given to you by --

Q

A | Yes, the ticket'states to save old parts.

Q Right. |

‘A The techﬁician saved the old p#rts.

e You are familiar with the C6 traﬁsmission in

‘thils car and have worked with them for years?

A "~ Well, not really because, let me clarlfy that
When I was a techn1c1an we dldn t have ‘a C6. It came in
later and I can't really say I've done a whole lot of work
on the Cé6. } |

MR. LEWIS: All right. I don't have anything

further.

£

21

Qe - You don't know whether it was cracked or broken




" the

for

question of the custody of, the chain of custbdy of the

par

Diw:

the

one

grommet from. He said that, it is our custom to change part;

we

MR. COHEN: 1I'd likeAtolmove the admission of

se grommets, Your Honor.
| THE COURT: Is there objection?
MR. LEWIS: Yes.

MR. SNEAD: Yes, Your Honor.

THE COURT: Okay. Mr. Snead, what's the basis

your objection. Your Honor, it's twofold. First is the

ticular item.

I don't think there's any question that Mr.

ine sitting'her got a grommet from Mr. Ross. He says thaf
one that is sought to be introduced in evidence was the
that he got from Mr. Ross.

Mr. Ross says, I don't know where I got this

U

save the parts but he said he didn't know where that

grommet came from and that's the chain of custody half of

the

of

gré

I

objection.
The second objection would be to the materialit;
it because we don't know what shape the érommet, whatever

mmet was on the car,was in while it was still in place on
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'bé introduced to show that it was in that condition when it

And if that piece of the grommet is sought to

w%s'on the car then I think clearly.it's inadmissible for:
tdat'reason because the uncontroverted testimony by Mr.~Rcee
isl they don't replace them. |
They sometimes push them off with thelr thumb
they sometimes knock it out with a screwdriver, they some-
times cut it with dikes and they'sometimes'take it off with
.pliers. |

And he testified that it's not always in thet‘

same condltlon when it comes off as it was on the car. So

aon t - Wbuldn t that be speculatlve on the part of the -
jury as to whether the grommet in question looked llke that
while it was on the car?

For that reascn I would object as well as the:
chdin of custody. .
MR. LEWIS: I'd just like to join him very':

briefly on really the same last pcint. Mr. Ross did not

work on the car. He did not know the condition of the

grommet on the car. The only thing he knows is the condition
of |the grommet when he got it and it's a big factor. Was
the grommet defective on the car? Was it split while it

:wae on the car or was it damaged while»it,was taken}off?'
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|
ﬂike that in, allow it_in_to the jury it puts the coﬁrt's

stamp of approval that this is admissible evidence and by

He doesn't know.iAAnd'I thiﬁk_to'put something

ipplication the plaintiff can argue, well, this is fhe B
andition of thé grommet on thé car. - |
l o .Nobody knowé that and'I'Qould respectfully
join in with Mr. Snead.‘,Unléss there's teStimony that the -
l , _

grommet was in a defective condition on the car and it's in

tge same condition as it was on the car ‘I don't think it

] o
-should be admitted.

THE COURT: Mr. Cohen, would you like to answer

that? o - | o
E : . MR. COHEN: Your Honor, please. I thlnk ‘that
thL requlrements that refer to chain of custody all come

frbm crimindl cases and that the same standard does not

apﬁly in the civil cases.
|

|
|

apply on the admission of objects not in chains of custody

It is very difficult to find civil cases that

\
buq even if you look at some of the criminal'cases they do

| ‘ |
make some dlstlnctlons in The Law of Ev1dence, Professor

FriLnd's book.
They point out on page 305 where a tangible

sol}d object is being offered and no chemical analysis is

involved.the Court should require no more than that a witnes§

\\ | | 216
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‘broad discretion to admit merely on the basis of testimony -

'stantially unchanged condition. 

that‘the reasonable inference that the jury can conclude

thtlfy that the item is what it purports to be and that its

condition has not changed materlally since its 1n1t;al

|

©

|
decovery.

{ If the offered item possesses>characteristics

R

‘which are falrlj unique and readily identifiable and if the

|
s%bstance of which the item is composed is relatively

im%ervidus-to change the trial court is viewed as having
l ’ .
that the item is the one in question and it is in a sub-

I thlnk what we want to do is have it admltted
to\show that thls was the grommet that was taken from the_'

carr There is no inference that it was split in two pieces
| : _

wheh it was on the car.

\ We would even be willing to stipulate that it

| - :

had| to be split in two pieces when it was taken off the

car:. That is not even the point. But there is a crack in

the‘rim on the bottom that. the jury should see and there is
thelwork order ticket that says that the grommet or 1t s

callpd an lnsulator on there, had to be replaced and I think

fromiseeing it is that, one, if they~donft_replace things;
- | ‘
that|don't have to be replaced, two, if a man says that

unde# his supervision it was removed and he gave it to Mr.

|
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%
DlVlne and .if Mr. Divine has testlfled that he's had it all

|

thls time then it ought to be adm1551ble.

| THE COURT: Well, I asx_ed that witness
s%ecifically myself whethér or not it_was doﬁe under his
s%pervision and he said, no.- |

{ MRf COHEN: I‘thoﬁght.he said,.Yeé, Your'Hoﬁor

l

|

THE COURT: No, he said it was not under his
supervision. His answer -- I asked him and he said, no.

AJiany rate I sustain the objection. I don't think it's

l

a‘guestion, the reference that you quote there I think makes

sense that we would not object to what Mr. Divine has done
| ' , ' o _ : —

with it to have to establish any more tkan it's been in his|

custody but I don't think there's been a showing that that's

the grommet that came off the car in question.
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