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10 
BY MR. FIEDLER: 

11 O. Mr. ·Southerly, I have asked you questions .. 

l' earlier. ·I have brought y~u to the point on October 22nd, 

13 ' 19-76. Were you working at the Giant on Route so? Is 

14 that not correct? 

15 A.' Yes, sir .. 

16 
Y~u were worki~g in parce~ pick-up? 

17 A. 

18 At that point I believe I asked you a 

19 ~ues.tion ~~gard~~g ~~ as to what you observed of anything 

20 , of an unusual nature on that day at that particular time 

21 in the afternoon. 

Okay, I was standi~g inside the double doors 

23 rn the.glass and I looked out and noticed Mrs. Bartholomew 

l there was loading packages into her car into the back 

2 seat and so I started out the double doors to give her 

a · a. hand with them.. But by the time I. got to the out door, 

4 tb..~·car was b~ginni~g to move and she was struggling, 

5 ~i~g to. get into the front seat to stop the car. as she 

6 was 
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7 ' Q. Which direction was the car moving, if you 

' 8 can t:ecall? 

9 I A. 'l'he car was moving in a reverse direction. 

12" Q. When you first saw Mrs. Bartholomew at· 

13 you,r car, where were you located? 

14 A. I was standing.inside here, inside the glass 
I 

15 . i 
there. 

i 

16 i 
Q. Now was there anything ·obstructing your 

17 vif!w to her car? 
i 

18 No, sir. 

19 was ~X'S, BaX'tholomew\s. car two-door or 

20 
I 

f dur-door? 

21 A.. It was a four-door. 

22 Which doors, if any, were open? 

23 'l'hes·e two doors· here on·· this. ·side, · the· driver• s 
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1 side. 

2 

3 

4 

5. 

6 

7 

8 

9 

10 

11 

12 

13. 

14 

15 

16 

17 

18 

Was ·there any kind of a rail around.the· 

parcel pic.."t-up area? 

Yes, sir, there was a rail all the way 

around here. 

What is the topography of .. the lot 

dir~ctly in front of the store? Is it level,.slopy, 

hilly? What is the --

A. There is a slight downgrade there. It 

comes down in this direction --

Why don't you ·make hash marks 

(The witness complied.) 

okay, with an arrow. 

in the topography. 

Well, when you saw Mrs. Bartholomew at the 

car, what was she doing? 

A. 

Q. 

She was putting bags in this back seat here. 

Do you recall approximately how many bags, 

19 if any, she,9ot ~nto the ca~·~~ior to anythi~g occurri~g 

. 20 other than her putting the bags into the car? 

:n A. I believe it was three bags. 

Q.. Were they all in the rear seat? 

23 A. Yes, sir. 

221. 
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.. 
1 Q. was there anythi~g in the front _.:_ anyone 

2 in the :front seat that you could see? 

3 I cou1dn~t see, but I know the baby was 

4 there. 

5 

6 

7 

8 

9 

10 

11 

How do you know that? 

She had the baby in the store with her 

and he was -- he was definitely not in the back seat. 

~ Now when you say she had the baby in the 

store with her, was that while she was shopping? 

' A. Yes, sir. 

What was the next thing you observed? 

12' A. ~ came out the door here after I saw her 

13 and by the time I reached here where I could see her _again--

14 this was obstructed here -- the car was·moving backwards 

15 in this direction. 

16 Did you see it from when it was standing 

17 still ? You did see --

18 A. I saw hei: putting -- yes, from the first 

19 tiJl\e ~ saw her, she. w~s putti~g b~gs in the back seat 

20 and the car was stopped there. 

21 . Q. Did you actually see the car start to move 

22 backwards? 

23 No. It was movi;ig by the time I came -through 
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1 

2 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

i 

I 
I 
I 
i 
I 

the/ door .. 
I 
1 Q. 
I 

Did you see Mrs:. Bartholomew when you 

came through the-door? 
I 

. I A. Yes, she was trying to get into the front 
I 

·of./~e ·car .. 
i 
I 
I 
i 
I 

I. 
I o. 
I 

Into the front driver's seat? 

Yes, sir. 

What, if anything, happened when she was 

tdingto get into the front driver's seat that you 
I . 

i 
. observed? 

i 
i 
I 
i 
i 
I 
! 

A. 

ofithe car? 
I 

She was knocked down. 

.Did you actually see her go under any part 

i A. I ho.nestly don't remember. If I did see it, 
I 
I . 

I ~on '·t recall •. It happened so fast .that I was watching 
I 

16 ........ w-_wh~re the car was going more than what happened to her. 

17 

18 

19 

20 

21 

22 

23 

I 
r 0. Now in your observation of the situation, 
i 

di~ the car trave·l down the slope or did it travel 
I 

tr)averse to the slope of the lot'? 

/ A.. Okay, as I said, it sloped down. I am not 
I 

familiar 
I 
I 
I 
I 
I 
I 
I 
I 

A. 

with the word traverse. 

Across. 

Okay.. Across is it went across the parki~g 
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l lot like that, not down th.e incline. 

2 

3 

· What did you see next; if anything? 

I saw it collide with a parked car here. 

4 arl.d that car was pushed into this other car that was 

5 tl?.ere. 

6 
Now when it collided.with the first car, 

7 did Mrs.. Bartholomew's car come to a .halt or was it 

8 still moving after it hit the first car? 

9 A It moved this car into the next car. It 

10 was against the first car and still moving into the second. 

11 It didn't bounce. It pushed. It pushed the first car 

12 - into the second. 

13 Do you recall seeing Mrs. Bartholomew after 

14 you observed the cars -- her strike this first car? 

15 A She did eventually get down to the car and 

16 get her baby. 

17 0. ·Do you recall how she got down there? 

18 . A. Not clearly·, no. I don •.t know what I did even 

19 next~ I don't know whether I went up to the car or whether 

20 I went back inside to call an ambulance or -- you know, 

21 I have no recollection. 

2a j j · Goi~g back to when you saw the car moving, 
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13 

14 

15 

16 

17 

2 

3 

4 

5 

6 

I 
I 
I 
I 
I 
I 

I 
l 

I 

did ~e car pick up ·any speed, to the best of your : 
I 
I 

observation, or did it .continue at a steady pace· .as it 
I 

·/ 
was going across ·the lot? 

I 

I 
I~ No, it seemed to pick up speed. 
I 
I 
I 

I 
i 
I 

I 
I 
I 
I 

. I 0. Do r understand that you were there and 
j 
I 

ini~ally you glanced out the window and saw the car 
I 
I 

stopped--
/ 

I. A. 

I o. 
I A. 
I 
I 
I 
I 
I 

.I 
I . A. 

I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 

0. 

I • 
a~ain, you 

I 
I 

I 
I 
I 

I 
I 
I 
I 
I 

I 
I 
I 

0. 

Yes, sir. 

and the lady putting ·bags .. in the back? 

Yes, sir. 

The car was stopped at that time? 

Yes, sir. 

When you walked that ten feet and looked 

saw the car moving? 

Yes, sir. 

Was it moving slowly? 

No, sir1 not -- well--
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7 

8 

9 

10 

17. 

18 

19 

20 

21 

22 

23 

12 

13 

14 

15 

16 

j. 

I 
i' 
I 

I 
I' 
I 

i1 

1' 0. 

I! A. 
I 

Ii o. 
! 

I "b descri e 
j: 

A walking speed? ·· 

No, sir. It was. as if it. was in gear.· 

.How could you describe the speed? Can you 

the speed? 

THE WITNESS: Okay. It was slow· probably; 
.f 

jusr a few miles an hour. 

I 
I 
11 

I Q. . How far -- what was the total distance it 

i' 
I . 

30. !'feet .. 

j: 

I 

I 
·I 

I' 
I 
I: 

I 
I 

I' 

I 

I 

me. 

I 
i' 

g. 

A. 

g. 

A. 

Before impact with ·the first car, approximately 

Did the car run over her? 

I do not recollect. 

You didn '··t see that, did you? 

If I did see it, I didn't -- it didn't strike 
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21 

22 

23 

1 

2 

3 

4 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

L...._ ________ -

I / 
I 
I 
I 
I 
I 
I I 0. Well, if you saw a car run over somebody, 
I 

wou~dn't $t stick in your mind, don't you thir.k? 
I 

A You would think it would, but it all happened 

ver:y quickly and you can overlook some thi~gs as to 
i 

wh~e you are. thinking. At, the time, I was th.inlting I . . I . 
go after the car rather than what was happening to 

I 

Mrsl Bartholomew. 

Q;"· .· I 
I 

Then this lot is sloped down away "from 
I 

the/ store, is it not? 

I 
I 

Slightly, yes .• 

both down / 0. Then isn't it sloped both ways , 

to~ard Hillwood and down toward Rou~e 50? 

I 
I 

• I 
l. t?i 

I 
I 

I 

I slqpes 
I 
I 
I 
I 
I 

I 
I ,. 

No~slightly on the Hillwood Avenue side. 

O. Slopes slightly downward that way, isn't 

A. But not r~ght in front of the store. It 

after it_ gets beyond the buildings ... 



1 BY MR. DUNN: 

13 For the· record, Mr. Martin, woW.d Yott state 

14 your full name? 

15 

16 

James L. Martin. 

Mr. Martin, would you state your current 

17 employer and your current job position? 

18 My present employer is Ford Motor Company. 

19 My 'present posi tiqn is ,Manager of ~a.tety Reliability and 

20 Warranty Analysis Department within Chassis Engineering. 

21 

22 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

0. How lo~g have you held that position? 

A. I have had my present pos~tion ih various 

departmental title structures for approxi.niately the.last 

eight years. 

. O. When ·were you firs.t 'empl.oyed by Ford Motor 

Company? 

In ~946. 

Would you.state very briefly the extent 

of your formal education? 

Yes. I graduated from the University of DetrQit 

High School in 1944. I attended approximately three years 

at the University of Detroit and Wayne State University 

in mechanical engineering. That comprises my formal 

11 education. I attended various classes at Wayne State 

12 University since that time. 
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13 

14 

15 

15 

16 

. J 

Q. 

degrbe? 

I, 

I 
I! 

I 

II .A. 

Is it correct, then, that you have no formal 

That is correct • 

I' Q. Mr. Martin, are you aware. of any .other 
I 

changes in the L;ncoln-MercuryOivision owner manuals 
"1 

17 conberning park, am··the placement of the gear lever i.n the I . 
18 par~ position, following this memorandum? 

19 No, I alt\ not. 

18 
I,' Q. Let's move on. Mr. Martin, .I would like to 
I 

19 

20 

I 

shdw you a memorandUI'!\ tha.t you certainly are more ·likely 
I' 

tojbe familiar with since it purports to have your 

21 • t signature ; ··· a~· 

i' 

-
memorandum dated June 30, 1971 to 

.,., ...... 

23 

se"eral named individuals, the first being Mr. H. A. Nichol • 
i 

Itjis signed by Mr. D. R. Dixon and concurred in by'"J. L. 

I' 
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1 Martin, Manager • 

2 Are you ready? 

3 ·Ye$, sir. 

4 Mr. Martin, is that your signature at the 

5 bott:,om of the page? 

6 Yes, sir. 

16 Mr. Martin·, at the top right-hand corner 

17 Of if:hiS memor·andum in Capital letters are the WOrdS t quote I 

18 NO'? 'XO BE DUPLICATED, unquote, underlined and then a 

19 space and then cq.pital letteJ:s, quote; ~LE.ASE fORWARD 

20 PERSONALLY AND RETURN. TO.CHASSIS SAFETY SYSTEMS FILE, 

.21 unquote. 

Did you type that or have ·that typed at 

23 the ·top.? 

1 A. I can't recall having it typed or whether 

2 it was put on there •. The .intent of the note is to see 

3 that the letter didn .. t - ·Was returned. to us, that it 

4 didn't float around in the system someplace. 

2:30 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

l 

2 

3 

4 

5 

6 

7 

8 

As I started to say, the memorandum shows 
\ 

a diagram of the shift lever with the detent plate. While 

obviously not to scale, is· this diagram of the detent 
I . 

plate a diagram that would show the insert plate regardless 
I . 

df the type of transmission used on the particular vehicle? 

I believe it is·the general patterns within 

transmissions that this is the type of plate which is 
. I 

commonly used, yes. 

I appreciate your following my rather. 

inartfully worded question. I will see if I can hone it 
, I . d . • 
doln an try ~gain~ 

have any· changes in it depending upon ·the -cype ·of transmissia~ 

Would this di~qram of the insert plate 

th.Jt the vehicle had? 

A. Yes, it could. 

What kind of cha~ges in this period of time, 

1971, what type of changes would be ·there? 

·A. I don •·t ,know. 

The memorandum states in part, quote: Present 

_cuitomer .usage patterns indicate that this condition of 
I 

careless shift lever actuation is occurring frequently 
I 

in the field with actual high accident incidence. 

What is meant by the term present customer 

usage patterns? 
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9 

10 

11 

12· --

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

l 

2 

3 

4 

5 

6 

7 

8 

9 

I am not sure. I would say that it appears 

from the reports that the customer usage patte~n.~esign 

herj refers to the complaints that we were receiving at 

:the time of the careless-shift-- careless shift levers 
~ . ~~ 

actuation or misplacement of the lever. 

sealed to·be that way. 

The pattern 

Are you able to recall how many customer 

complaints or customer statements you had received prior 
I . 

to 
1
bs memorandum? 

A. It was ~pproximately five or six a month we ~ 

we:c-e.getti~9, 

Five or six· a month over what period of.time?-

over the model year of 19 -- calendar year 

It was recorded approximately five to six a·month. 

O. Mr .. Martin,· ha:d. the insert plate been changed 

in any.way for the model year.1971? 

Not to ·my knowl..edge, ·· no • 

o. To your knowledge, this was the same shift 
I 

1Jver ·design that had been used for prior· years , at le~s·t: 
I 

say the two prior years, 1970 and 1969? 
I I . . A. I believe so. 

. The memorandum -- the portion I read, and 

I read it in part, quote.--this condition of careless 

232 
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10 

11 

12 .. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

16 

17 

18 

19 

20 

21 

22 

23 

shift lever actuation, unquote~- the designation of quote, 

carJless shift lever actuation, unquote, in your concurre..""lce, 

did you mean driver error, driver fault? 

A. Yes. 

What led j:o ··the conclusion,·. that this condition 

was caused by driver error? 

The reports we were receiving in the meetings 

tha Mr. Dixon attended. 

The last paragraph of the memorandum uses the 

terk, quote, forward design and development, unquote, 

Quo

1

1te:.·' It ts· recommended that forward design and developm~I"~ 
be directed toward a feasible alternative, unquote, et 

ceJera. 

At the time that you concurred in this 

memorandum., were you aware of any alternatives that might I . . 
pravide that goal? 

•.:":. I can't ~ecall -~ ~ink oz any, no,. 

Q. Did you subsequently become aware of 

alternatives which were considered as a result of or 

s~sequent to this memorandum? 

Yes· 
. "'· 
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L 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

20 

21 

23 

.Q. ·could you b;riefly sta.te what those 

alte natives were? 

. Wel.l, there were several proposals made, 

cons1iderations-.;. ·that 

a.djsign which could . . . I . 
operiator of'making an 

·some consideration.:be made towards 

reduce the potential for an 

error anc;l placi~g the lever into 

the proper park position and they in~luded revising 

the land between park and reverse so as to provide a 

tapered sttrface that the_ shift lever might slide down.· 

the· land into the park slot." 

The second proposal involved a wider · 

lan between park and reverse arid a third means of 

redlcinq the error was a proposai that suqqested a 
/. 

not.ch on the top of the land between the park and the 

re erse detent. 

Are you sure whether any of these alternatives 

were ever adopted? 

A. No, they were not adopted for various reasons. 

~~e principal reason that none were ·accepted was because tller-

1-

234 



1 'Hot ··the exact ,period of time, no.. It was 

2 in the model ~ar of t 7.1. 

3 You say the model year of •11. · In terms 

4 of months and calendar years, what is that period of 
. ' 

5 time? 

6 That would be during the calendar year 

1 of 19.71. 

21 Do you know from your own information whether 

22 the three alter.natives considered and rejected in 1971 

23 were ·subsequently reconsidered? 

1 A. 
. , 

Yes, I understand that they were. 
2 

Do you know what period of time they were 
3 reconsidered? 

4 
In the period of 1978, I believe. 

5 
Do you know the results of the reconsideration 

6 
of these alternatives? 

7 
It is my understanding again they were found 

8 
to be ineffective and not positive in their improvement. 

9 
0. Were you involved in the reconsideration 

10 
directly yourself in.1978? 

11 
No, no, I was not. ~15 



11 

12 

13 

16 

17 

The memorandlim refers to the 19 7 2 Cadillac 

gear hift. For this period of time, did you· have any 

persolal knowledge about the steering column ari;angement 

on thl '72 Cadillac? 

.A. Not personally, nq~ 

The last paragraph of the memorandum refers 

to in capital letters, quote: THE TRANSMISSION DIVISION, 

18 unquote.. Subsequent to this me~orandum, did .you participate 

20 

21 

•)•) ..... 

in any Jneeti!lgs ~;th. anyone f?:an the. transr.ti.:Jsion division 

to,dLcu~~ Ford designs concerning.the.park-reVei:se detent? 

No,. I did not. 

Did anyone under you·at your direction 

23 participate with ·the transmission division? 
.·1 No. 

23 
Q. Did you have any -- or did your o~ganization 

1 

2 

3 

peo le under you have ·any responsibility r~gard~~g 

· I · ti . f th · • - d inves.ti:ga ·on o . ese·complaints that were reporte I . -
at these problem meetings? 



4 
A. Mo, w.e did. not •. Our princip~l responsibility 

5 
was to be s~re th.at the information was properly gathered 

6 
and turned over to the proper individµals for their 

7 
evaluation and investigation. 

8 
That· is why these memos that we have 

9 . 
discussed were prepared and forwarded. to Mr.- Bey ant and 

10 others? 

11 A .. That is cor~ect, yes. 

7 The information received on i;he ·.:..:. .. _.which 
. . . .. · .. ""' ... 

8 resulted in subsequent investigations at that time -showed 

9 that, the allegation· of jumping from park to reverse was 

10 not accurate, th.at .:Ln fact·,·: the vehi~l~ ws;is improperly parked 

11 and the lever had slipped into . reverse · gear, .. 

12 causing the vehicle to go into reverse gear • 
• ! .... 

13 
; , 

The report you got from. ,-prodl;lct :problem 

· 14 meetings . were that this condition was caused by the 

15 carelessness. of the driver? 

16 That is correct, sir, yes. 

237 



17 

18 

19 

20 

21 

22 

23 

l 

·2 

3 

4 

5 

6 

7 

8 

9 

10 

11 ·-

12 

13 

14 

15 

16 

Let me ask you -~ you were asked about one 

of th se memos· and the comment about the memo about the 

I . 
'72 Cadill.ac.,.-the coµo,!t\cnt that tlla shi£t tz-avel from· 

. . I . . th . th F d h' 1 park to reverse ~s greater an in e or ve ices. 

Yes .. 

Is this what you were talking about, thej-?: 
\. i/ , •... 

wt.de land? 

Yes, s:tr. That was described as a wider 

land,. 

This i~· one ··of the things that was reported . 
·:"''. 

to Tu, had been investigated, is the possibility of ,, , 

making~the la::s~ider? 

I 0. This was rej'ected, as you indicated, I believe. 

Am I correct in that the wider the !arid, the more chance 
I . . . 

would happen that_.the operator would put it on the land? 

More opportunity for misplacement of the 
. ·.· 

levier and subsequent falling of the lever into the reverse 

gear. 

0.. Now you were also asked about and shown a 

January 13 document signed or apparently signed by A. T. 

BrJant.. . This. is the same Mr. Bryant who was in th.e 

Stieri~g Column Design? 

238. 



17 Yes, sir. 

18 ··• 
It ment~ons a study committee in the 

19 conside~atio~ of the wider land and the --

20 They are proposals that they were looking 

21 t a • 

22 

23 

l 

2 

3 

4 

5 

6 

.7 

8 

9 

10 

11 

12 -

Proposals.. Were _you advised whether or not 

they were ·1ooked at and invest~gated at that time? 

A. . Not at that particular-time, no .. 

On cross ·e-xan\ination you have testified· 

·that.al.! .of the·reports comi:~g.back from· the Product 

I believe I testif.ied that from park to 

·reverse. 

I am sorry, park to reverse. Having received. 

those reports, did you make any recommendations to any 

.groui or any person concerning any further changes in the 

ownek's manual to bring ,this to the attention of drivers? 

No, I did not. 
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13 

14 

15 

16 

. 17 

18 

19 

20 

21 

I 
Q. 

to makle 

to pas1l 
I 
A. 

RECROSS EXAMINATION 

BY MR. LEWIS: 

As I understand it, it was not your position 

recommendations as to changes~ It was your job 

on, disseminate the information that you received? 

That is correct. Our responsibility in this 

area was to deterJnine which information was valuable and 

.to paJs this to the appropriate department for investigation 
I . 

and dJsign consideration. We were an informing group in I . 

2'i that possible function. 

23 

l 

2 

3 

5 

6 

7 

8 

L --

MR. LEWIS: I have nothi;ig further. 

BY .MR. DUNN: 

.Q. In fact., Mr. Martin, .didn •t you make 

I d • recomµten ations to others? 

. A. No·t really. Whil.e we were requesting that . 

the ~e~ign departments consider some-means of reducing I 
I 

really the error that we ·saw through some method of 
I 

reducing. potential for error' in the use of the mechanism. 
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10 

11 

12- -

13 

14 

15 

16 

17 

18 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Mr. Martin, didn • t your subordinate, 

Mr. D~xon in his April 19, 1971 memorandum, make a 

. I · i ·d • • • reconu;tendation concern ng the river s manual and in 

I 
addition to the driver's manual 

IA Yes, he did. 

~ So in fact your department, either di~ectly 

or through your subordinates, could have made recommendatio~ 
I 

conce!rning changes in the driver•s·manual? 
I . 

.yes .. 

you 

I 

A We could have proposed a cha~ge, r Pfesume, 

I 
I ~ 
I 
~ere 

Were there any further changes of which 

aware --

Not to my knowledge. 

made or recommended by you or your department? 

Not that I recall. 

MR. LEWIS: You mean other than what we 

dis~ussed here today? 

MR. DUNN: Other than the one owner's 

change mentioned in Plaintiff's Deposition Number 1. 
. I 
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13 

14 

15 

16 

17 

18 

MR. LEWIS: In the owner's manual? 

MR. DUNN: Right. 

MR. LEWIS: Okay .. 

MR. DUNN: No.further questions. 

'l'HE COURT: What is the status. of those 

witnesses that we were_goi~g to take out of ~urn? 
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1 BY rtxR. DUNN: 

2 

3 

5 

6 

7 

8 

10 

Q. Mr. Dixon, for the record would you state your 

name and address? 
! 

i 
I A 
I 

Douglas Dixon, 2251 Horseshoe Drive, West 
.i 

Blo~mf ield, 

do tu
0

hold 
I 

Michigan 48033. 
::·:. 

Who is your current employer and what position 

with that company?· 

A. Ford Motor Company. -I'm a Principle Staff 

Engineer. 

I o Bow long nave you been employed by Ford, Mr. 
, I 

11 .tiix~n? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

A. Approximately s·ixteen years • 

That would be. since 1963? 

A. Yes, s:i:r. 

What is the extent of your formal education 
I 
i • 

. and jwhat credentials in the way of academics do you hold? 

I A I have a Bachelor of Science and a Master of 
I 

Sci,nce Degree in Mechanical Engineering from Wayne State 
I 

university. 
I 
I, 

I Q. Would you state briefly positions you have held 
I 

and jthe departments you have been in since joining Ford in 
I 

196J? 1· 
I 
I A I join~d Ford in '63 as Development Engineer in 

! 
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1 the Lincoln-Thunderbird development department. I was then 

2 in the climate-control heating and air conditioning 

3 department. 

1 I would like to show you a memo previously 

2 marked as Plaintiff's Deposition No. 1, dated April 19, 197lr 

3 Because of poor copy we have retyped it so it is a two page 

4 document.and ask you to look at it? 
... : 

Yes. ·r. ··. - . ·~ 

6 Is that your signature, Mr. Dixon -- Mr. Dixon, 

7 ·on the'original copy? 

8 Yes, sir, it is. On the original copy. 

9 Do you recall what prompted you to s~ggest this 

10 change in· the owner manual? 

11 A. As I recall·we.recommended this change to make 

12 sure that the Lincoln-Mercury owner manual would be 

13 equivalent to.the Ford Division owner m~nual and to make 

14 sure that positive statements were made that whenever the 

15 car was parked to be sure that the selector lever is in· the 

16 "P" position. 
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I 
I 

17 I I o. At the time that you signed this memorandum 

18 did ~ou become aware of complaints concerning the "park" 

19 posiJion on.Lincoln vehicles? 
I 

20 A. I had· been attending the problem review meeting. 

21 for ~everal weeks and we were getting mostly unconfirmed 

I - ·· tht h··1 d repolts that customers were complaining a ve ic es woul 

23 jump/from "park" to "reverse" and of course whenever our 
---+-I ---·-- . 

engiJeers, where we would get a case where we'd try to 

2 confJrm this cond~tion, we could not. The car would seem 
I 

to bJ functioning perfectly normally and the customer in 
I 

factjwould agree it is fine now. So we were unable to 

I determine any problem but we felt as a customer measure we~ 
I .. 
I 

should do whatever we could to make it very clear in the 
I 

owner's manual that he should have the car in the "park" 

8 
• I . position. 

I 

9 j, Q. 

I . 
Do you know from your own knowledge whether in 

10 

11 

factithe Lincoln-Mercury Division owner's manual was changed 
I . . 

as a result of this memorandum? 

12 A. To the best of my knowledge I believe it was. 

13 If I/ reqall at the time .it was changed based on the 

14 
. I d . 

recommen ation. 
I 

245 



L_ 

23 

1 

2 

3 

4 

5 

11 

In the period of time, March '71 to December '71~ 

when 1you were attending these meetings which dealt with, 

presLedly among other things, the "park" to "reverse" . I . 
Problem; did you have occasions to speak with any customers . I 
directly yourself? 

I.did not speak with any ~ustomers directly. 

Mr. Dixon,. in the period of time that you were 

12 attending the problem review meetings did any recommendation 

13 ever come to your attention concerning the deletion of the 

14 

.15 

16 

17 

18 

19 

20 

21 

23 

lettejrs "ark" from the 

Do yor recall any such 
I 

on the committee? 

steering column gear designation? 

recommendation during your tenure 

A As I recall that was one of the things that 

one ol the items that was discussed.· 

It was discussed. Do you recall any 

recojendation coming out of those discussions? If you 

recall.? 

A I believe that it was -- one of. the 

recommendations that I had was to remove the letters "ark" 
I 
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l from the word "park" so that leaving just the letter ltp II 

2 it would be a more specific indication of the .. park" position 

3 for the customer. 

4 ' 0. I think you may have answered that but what is 

5 tlie purpose of the recommendation of deleting the letters? 

6 By deleting the letters "ark" there would be· 

7 a more specific indication of the "park" position. The 

8 "park" position would then be indicated by only the letter 
I 

9 "p".which would have a narrower width than the letters 

10 "park". 

19 Do you know whether this recommendation was 

20 adopted and in· fact the letters ... ark" were subsequently 

21 dropped? 
I 
A. I believe it was dropped. 

4 Mr. Dixon, I would like to show you a document 
i 

5 marked Plaintiff's Deposition Exhibit No. 3, dated June 30, 

6 1971, and ask you to examine it. 
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7 A. Yes, sir. 

8 0. Is that your signature at the bottom, D. R. 

9 Dixon? 

10 A. Yes, it is. 

11 0. Are you the author of the memorandum? 

12. A. Yes, I am. 

15 ·you were addressing the memo; the positions of the four 

16 individuals? 

17 A. I believe Mr. Nichol was Mr. Martin's boss and 

18 Mr. Jurasek was Mr. Nichol's boss. Mr. Fadow was Mr. 

19 Bryant's boss and Mr~ Bryant was responsible for the 

20 steering column department. Mr. Fadow also reported to . 

21 Mr. Jurasek; as I recall. 

22 In the upper right hand corner typed in 

23 capitals is the term, qu~te, NOT TO BE PUPLICATED, unquote. 

1 That is underlined and then a space followed by -- .. all in· 

2 caps quote, PLEASE FORWARD PERSONALLY AND RETURN TO 

3 CHASSIS SAFETY SYSTEM FILE, unquote. Did you put that 

4 on the memorandum? 

5 

6 

I could.not recall having that put on the memo. 

Based upon your prior testimony is it fair to 

7 say that you have been on the problem review cormnittee 

s approximately two or three months "at the time this 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

2 

23 

1 

·2 

3 

4 

5 

6 

7 

8 

Q. Do you recall how many complaints :had been 

brought to your attention at this time concerning the 
- I 
prOblr Of shift lever placement improperly in "park" and 

then slipping into "reverse"? How many of those kinds of 

compllints had come to your attention in this two to three 

month period of time prior to writing this memo? 

' A. 
j I cannot remember an absolute number. We would 

sometlimes get one. a meeting, sometimes two a meeting and 

somejimes none a meeting. I can't remember the absolute 

nu.91lbjr as of J~ne 30th. · 

I 

conc~rning feasible alternatives to remedy the problem as 
I . 

th~., +emorand~--~a~ written? 

at 

I A. 

t~e time 
I 

No, sir. I knew of no feasible alternative 

the memorandum was written or I would · : -.-· 

have probably more specifically suggested that particular 

reme~y. 
I 

I t\ The first.paragraph under quote, present 

cond~tion, unquote, of the memorandum states in the 
I 

interior portion of that sentence,. quote, this condition of 
I 
I 

careless shift lever actuation is occurring frequently with 

249 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

22 

23 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

I 

actual high accident.incidents, unquote. The 
I 

charabterization of carel.ess shift lever actuation, what led 
I '··· .. 

you to conclude that the shift lever actuation was in fact 
I 

being/carelessly p~rformed by drivers? 

I A. 

I 
The fact that the reported instances of jump 

from ''park" to. "reverse" could not be confirmed. In other 

wordsl there is no problem and so this led to this 

hypotbesis# if yo~ will, of this phenomenon. There is no ! . . 

other/explanation but customer carelessness. It's 

imposiible, of course, in any specific time to know what··:., 

happeied at that particular instance because it could not 
I . 

be confirmed before or after. And as I mentioned previously I , 
in those instances that I ~ aware of where they attempted 

I 
to cohfirm them the customers themselves would say, quote; 

I 

everylhing seems to be fine now, unquote, and actually be 
. I ·-· 

embarrassed for bringing the.subject up. 

Having concluded that the incidents arose from 
. , 

driver carelessness did you reco!llinend any further changes . 
I 

in the owner's manual? I said, quote, further changes, 
I 

unquote. 

. I 
changj recommended in your April 1971 memorandum? 

I mean any changes beyond or in addition to the 
._ .. 

I MR. LEWIS: And that being the manual include 
I . . . 

the w~rds to the operator, be· sure that it is placed in the 

n n I • t·. . An th" h p pGsi ion. y ing more t an that are you talking 
I -

. I 
about? 

I 
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11 

12 

13 

14 

15 

BY MR. DUNN: 

I 
10. 
I 

the o.Jner:·' s 

f 
/Ao 

MR. DUNN: Yes. 

Were any further recommendations.made concerning 

manual? 

That was the only recommendation. That 

16 commu~ication contained the only recommendation that I 
I 

17 recall being made •. 

9 

10 

11 

12 

23 

1 

2 

3 

4 

I 
J~ Have you had any design or safety, or any other 
I 

type·bf experience with the transmission department or 
I ~ 

divislon? 
I 

No.· 

Yes, sir. 

Do you recall writing any other memorandum on 

the s'.ubject of shift lever and transmission engaging .:park" . . I . . 
to "rteverse" between your June '71 memorandum, which I have I 

just /shown you as Plaintiff's Exhibit No. 3, and this 

docJent dated December 8, 1971? '\ 

I 
I 2s1 



5 

6 

7 

8 

9 

10 

11 

1 

13 

18 

19 

20 

221 I 

I 
I 

I 
1~ I don't recall any other memorandum. This 

memor~ndum is incomplete as it stands. There is an 
I 

attaclhnent of Ms. Applegarth's letter. 
I 
IQ. Let me show you Plaintiff's Exhibit No. S. 

is two pages. 
I One is a bad copy of the· original and one 
I 

whichlis a retype of the original and ask if that is the 

I 
correct attachment? 

It 

I . 
I~ Yes, sir. .As r recall this is the attachment 

that lent with the December 8th communication. 

I 
I 
I 

I 
Io. 
I 

Did you do any1follow-up conversation, written 

inquiries, conununication of any kind directly with Ms. 

Applegarth? 

I 
I 
I 
I 

! 

THE WITNESS: No. 

10 i~ Ford Motor Company had purchased a 1972 Cadillac 

11 and I·/ was able to sit in the vehicle in one of our garages 

12 
i 

and observe the shift lever operation •. · 
I 

I 
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13 

14 

15 

16 

17 

18 

19 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

I 

~ From your observation is it correct that you 

concluded that the shift land had a greater distance from 
I 
I 

"parkj' to "reverse"? 

A I don't know what you mean by the, quote, land, 
. I 

unquore. There was definitely a greater margin between 

"parkj and "reverse" but I was not able to observe any of 

the ihternal workings of the mechanism. 

I 
I 
I 
I 
I 
I 
I 
I ~ Does the fact that you menti"oned a joint 

ccnsJderation ~ith ~e transmission division, does that 
I 

evidJnce the fact that transmission changes might have to I 
I 

be m~de, or yo~ would at least need their expertise to 
I 

cons~der any design changes? 
I 
I 
/ A Yes, sir. I f e"lt it was possibl_e depending on. 
I 

the design considerations that were being made there. The 

tranlmission linkage could be affected which would be in I . . 

the !rea of responsibility of the transmission division and I .· . 
that/there might have to be joint input to this particular 

chanie. We would be in areas e>f responsibility that were 
I 

not bovered by Mr. Bryant in the chassis division and that's 
I 

why ~hat was mentioned. 
I 

./ 
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4 Did you over the course of attending th.ese 

5 pro:dilct problem meetings determine whether or not any 

6 investigation by Ford people ever found, in fact, a situaticfi 

7 where a car was put in the "park" position and then jump 
\ 

s from that position to "reverse"? 

9 A. No. I am not aware of any case where we were 

10 able to confirm that condition. 

11 And if the investigations by the people who 

. 12 investigated these complaints ··- excuse me -- what did the 

13 investigations by the people who investigated these 

14 complaints show? 

15 A. It generally showed that the car was perfectly 

16 normal. 

17 Anything wrong with them mechanically? 

18 A. .No. 

19 0. ) What was the problem in·these repqrted "park" 

20 to "reverse" jumping to -- jumping from "park" to 

21 "reverse~'? 

A. The best we could determine it was customer 

23 carelessness in not getting the shift lever properly in 

l the "park" position to begin with. 

2 And, in fact, was it reported at these meetings 

a that the customers acknowledged that this was what was 

4 happening? 

5 A. That was what we heard, yes. 
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8 Now you in case this comes up in the sentence 
-<'' 

9 under, quote, present condition, end of quote, you've· 

10 indicated in your report that the report from the customer, 

11 quote, indicates that this condition of careless shift lever 

12 ·- actuation is occurring frequently in· the field, unquote; 

13 wha.t are we talking about frequently? How many reports 

14 were you all getting? Do you have any recollection of that 

15 period of time how many reports per month? 

16 We were getting very few reports on absolute 

17 number of basis. Maybe one or two or.three a month. That 

18 type of thing. 

19 This was in June of 19 71 ?· 

20 A. Yes. 

21 And this is what is meant by this is 

22 occurring frequently'? 

23 A. Yes, sir. Actually this group of reported 

1 incidents was more frequent than any ?ther problem reported 

2 so it is just relative to this ·::ommittee meeting I a:ttended. 

12 Now going on in that same sentence you indicate 

13 that this ~as· happening frequently and you've described 

14 what frequently meant, quote, with .high actual -- accident 

15 incid~nts, end of quote. What does that mean? 
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16 A. Well, what I meant there was in this, just this 

17 group, this population where a customer would carelessly 

18 _place the shift lever in an improper position that in that 

19 case an accident might be likely because it wasn't in 

20 "park", there was a possibility the vehicle could move and 

21 ' of course, then you would have an accident. It would have 

22 to have to hit a curb or something to stop the vehicle. 

2 When you were receiving these reports that it 

3 was entirely customer carelessness did you make any 

4 recommendations concerning further additions to the owner's 

5 manual to really highlight or bring this to the driver's 
. ·I: 

6 attention? 

7 MR. LEWIS: . You mean :Other than the·· ·· ·. 

s recommendation·that the driver place the gear shift in "p"? 

9 MR. DUNN: We're talking about a later period 

10 of time when the incidents, by the memo, seems to be 

11 inc~easing. I was simply asking whether he made any 

12 recommendation beyond the change suggestion in the April 

13 19, 1971 memo. 

14 It may not have gotten 
I 

THE WITNESS: No, sir. 

15 into the actual owner's mariual by the ""'.- by these later 

16 periods. It would be put in as soon as possible. 
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13 So, in fact, your recollection that the . 

14 incidents were one to three per month in June and up to six 

15 in December is actually substantiation for your statement 

16 in the opening sentence of your December 8th memo, that 

17 there is an inc:ceasing number of customer complaint letters; 

18 is that correct? 

19 A. As I recall WE! were getting a;·,few more· during 

20 that period in October or November··than during the 

21 preceding time. I said sometimes there would be one a 

22 meeting, sometimes none a meeting and then sometimes we'd 

23 get two or three a meeting. 



15 First, Your Honor, we have a brief in support of 

16 our motion to strike on the liability issue which I would 

17 like to present to the Court. Basically, .our motion is 

18 based on three Virginia cases: The case of Turner versus 

19 Manning, which is reported in 216 VA and in that same 

20 volume which is a 1975 case; there is another products 

21 liability case, Logan versus Montgomery Ward Company, 

22 

23 

l 

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Incorporated; and finally there is a case coming out of 

the circuit court of Arlington known as Featherall versus 

Firestone Tire.which has not been reported in our· advance 

sheets as yet, but it's at 252 SE 2nd 358. I anticipate in 

that case representing one of the parties. 

Basically the law in Virginia does not require 

a manufacturer ta design and market an accident proof case •. · -- _.,-.-------~ 

The only duty.of the manufacturer is to produce a 

reasonably safe vehicle and it does not have to produce an 

accident free vehicle. 

I believe the cases of law indicate that a 

manufacturer does not have to imagine a possible thing that 

might happen but his only duty is to comply with the state --of art in producing the vehicle or a piece of e~uipment that -
is reasonably or adept -- is reasonably s~fe for its 

intended use. 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 
I 

And I don't believe in this.case there is any 

eviden¢e other than the testimony of Mr. Devine, his 
~ 

gene·ra~i ties that the vehicle was unsafe. Al ehough I don't 
I 

know how the Court will react to this but I don't think that 
I 

Mr. oeyine's testimony is credible considering the entire 

testimbny as a whole. 

. discref ion 

jury bft I 

I 
I 
I 

I know normally these matters are left to the 

or matter of weight to be considered by the 

really have some questions whether his testimony 

Now. in this case we took a lot of pains to bring 

out thF fact that a person can tell when ·a vehicle is placed 

in the! "park" detent. Ms.· ~artholomew ·said she could; she 

checker it frequently and in fact at one time in her . 

testimpny a~ my recollection, she said at the time at the 
I 

Giant ~he put it in "park", tested it and it was in "park". 
I 

And inJ addition. to that she put on her brake -- her foot 

brake br emergency brake. 

I 
I 

I believe this is her te.stimony and I believe 

in her/ testimony here in court -- we haven't gotten to her 

I 
I 
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1 deposition or that representation in the depostion but 

2 I believe in my recollection of her testimony here in court 

3 ·was emphatically that it was in "park" gear~ 

4 Now this is something that -- ·this is something 

5 that certainly is well within the knowledge of an operator 

6 who drives a car. I brought out from her that prior to 

7 this accident at the Giant that she had owned the car for 

8 three or four years at that time. She had dri:ven other cars 

9 and was well experienced in the operation of the column 

10 shift lever. 

11 
.. ,. 

And I don't know more to say than just what I 

12 believe the law is and I believe her testimony is that --

13 her testimony, her statements ·unequivocally stated that 

14 the car was in "park" and the brake was -on. .. • 
15 The expert witness was allowed to answer that 

16 question with that preface but then he changed that preface. 

17 We eventually got.his testimony and I don't think there is 

18 any dispute about this; his position is if the vehicle is 

19 in "park", in fact, and the brake is on the vehicle will not 

20 move unless the operator or someone else moves that shift 

21 lever up and puts it in another gear. 

I believe this is the law .. and that's what the 

23 
' evidence is •. I think that based on that we respectfully 

1 would move the Court strike the Plaintiff's evidence on 

2 the liability issue. 
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19 

20 

.21 

23 

l 

2 

3 

4 

5 

6 

7 

·8 

9 

10 

11 

12 

13 

14: 

15 

16 

17 

18 

I 
The other· point raised by Mr. Lewis. that there--

that the Massey versus Flintstone case 
I 
I 

sometimes I want 

to call it -- is an archaic distortion of ones common sense 
j 

in a ~ase like this. 

The case refers to where the·plaintiff's 

evidence is inconsistent with its alleged theory. Here 
I 
I 

the pll.aintiff's evidence is being distorted when.it is said. 
I 

that khe .said that it was the whole way in "park". 

That evidence must be looked at in light of the 
I . 

full ~vidence in the case, which is that she certainly 
' ·/ 

, be11ered that it was in "park" but that ·it was not. That is 

what 1the whole case is about: an illusory "park" position. 

In Mr. Lewis' own memo on the bottom of page 

six h~ refers to it as the near "park" position. . .. • .. • .. · 
I 

Plain/tiff's own expert adrni ts that she could not have · 
. I 
pro~rly placed the column shift lever in order to a 

I 

.. · .. .. 

slipP,age from near "park" to "reverse•. Therefore Plaintiff 
. /· 

must/have misplaced the shift column lever in an 
I . 

unfo~eseeable manner. 
. I I That is what his argument is to ge·t his motion 

tos1trike across is that this was unforeseeable. Th,e 
I 

recotd is just laden with evidence, althoug~ -- I don't 

know if Your Honor has looked at all of those documents that 
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19 

20 

21 

22 

23 

1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

came in with Dixon's deposition but it is laden with 
1 

evideryce that it was certainly foreseeable back in '71 1 

and ~ey had so much notice that ~hey even considered ~he 
numbeJ of accidents high -- the number of reports high 

and ti1e incidents of accidents high. 

/ . So that we can't say it was unforeseeable.at the 

time Jhey manufacturered Ms. Bartholomew'.s car. It 
I 
I 

certainly was -- the problem of near "park" or illusory 
I 
I 

"park" was known to them. 

reckless 

otherl. 
I 

The actions they took in our opin.ion were.a 

disregard of the rights.of the Plaintiff and 

The remedies that Mr. Lewis referred to when 

removing the letters "ark" and concluding that it was 
I 

. __ ,.:; 

customer error and that they should just put a notice in 

the mlnual that says to be certain.shift lever is in "park", 

Your ~onor, I Would Say is equivalent of trying to cure 
I 

cance1 with an aspirin. It was certainly a reckless 

disre~ard. It reminds me of the statement -- which I hope 

to u+ tci the jury -- so if you hear .it twice, please 

forgife me. I heard Professor Lambert one time say that on 

warnipg that telling your neighbors. to keep off the grass 

is in~truction. It does not warn them that you put your 

I 
pet cpbra out on the lawn to have his lunch. 

I 
I 
I 
I 
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20 

21 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

I 
i 

That'·s what they did in this case, Your Honor, 

telling the operators not to put the -- to be certain to 
I 

put t?e shift lever in "park". It's the equivalent of an 

instruction, not a warning. They certainly had a duty to 

do mobe than that. 
I . -· 

It was a reckless disregard. A type· of 
. I 

corporate stonewalling, if you please.·· And we think the 

issuel is certainly sti·ll open on punitive damages. 

I would also state, Your Honor, that at this 

point a motion to strike punitive damages is premature. · 
I 
I 

If wel are correct that we ought to go forward, frequently 

the eyiden~e that comes out out of the Defendants' 
I 

themselves is further evidence of a willful, reckless 

disrekard for the Plaintiff"s rights to warrant punitive 
. I . 
damages. 

So in any event I think that should be taken 

under! advisement at this point. The deposition of Dixon 
I 

says ~at the incidents were at a greater rate than other 

problems. 
I 

I 
One of the problems that concerns me, Your 

Honor, in hearing this motion at this point is the dullness 

of reading the deposition of these very very important 

documrnts in.this case just slippinq in; whii:h I think 
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19 builds very strongly our case, on notice to Ford on 

20 foreseeable and punitive damages might not be considered by 

21 these motions . • 

~J If you are anywhere near inclined to grant 

23 the Defendant's motion I wish you would read those documents 

11 I before you did. 

12 BY MR. LEWIS: 

13 Would you state your name for the ladies and 

14 gentlemen of the· jury, please. 

15 A. 'Alfred T. Bryant. 

16 Q. And where do you reside, sir? 

17 A. I reside in Oak Rapids, Michigan. 

18 0. Will you tell the ladies and gentleman of .the 

19 jury if you were ever employed by Ford
0

Motor Company? 

20 A. Yes. I was employed by the Ford Motor Company 

21 for 37.7 years. 

Tell us if you will when you commenced work and 

23 what capacity? 
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1 A. I commenced working for the company as a 

2 draftsman in May of 1941, although I was associated with the 

3 · company from September of 1935 as a trade school student. 

4 What was your age when you started with the 

5 company? 
. ' 

6 A. When I started as a trade school student I was 

7 thirteen years old. 

8 Now, te~l the ladies and gentlemen of the j.ury, 

9 if you will, what is your formal education beyond trade 

10 school? 

11 A. Beyond the trade school I have the Apprentice 

12 School Certificate from Ford. · I have a certificate -- no. 

13 I have a high school diploma from Northern Evening School • 
. 

14 I have a deg~ee, Bachelor of Science degree in Mechanical 

15 Engineering and a Ba_chelor of Science degree in Industrial 

16 Management. 

3 A. Tra!lsmission controls in my design·responsibility 

4 meant down to the · lever on the outside of the transmission1. 

5 The lever is designed by transmission engineering and 
. . 

6 released by transmission engineering. 

265 

L __ 



7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Let.me see if we can clarify.this. This has 

been ~ntroduced as not being an applicable casing for a 
, I . 

transmission. Now you're talking about your function in 

desigj was from the steering column ·and the shift lever down 

to thj lever that goes into this casing this transmission 
. I 

casing? 
. I 
(Witness leaves stand.) 

This is the lever (indica.ting) that shifts the 

transxiussion. I take up at this point (indicating). From 

th . .l.• s Joi· nt · d th tr · · · · t k ~ ·inwar e ansmission engineering oo over. 
I 

did there come a time that you retired from the · 

2 Ford Motor Company? 

3 Yes. 

4 And when was that, sir? 

5 That was in March of this year. March of 1979. 

6 1~ In the area of design of components of the 
: 

7 

8 

steer~ng column and the linkage -- what·I'm talking about is 

I leading from the column lever down to the arm going into the 
I 

! 

9 

10 

transJission; in designing those components do you have to 
. I . 

be aware of the overall system? 
I 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

I 

I 
~· We are -- I was responsible for that system. 
I . 
i 

My dep~rtment was responsible. No one man could do the 
I . 

job my~elf. 
I 
I 
~ What I'm asking you, in designing, for instance 
I 

the gare insert plate; does that have to .tie into the 

whole ~ystem? Do you have to know the whole system? 
i 

IA We know the whole system up to the transmission 

point4 We leave the inside of the transmission to the 

tr l. . ansjission experts. 

I . 
IQ. 
I 

Now, I would like to show you this piece of 

paper/which has been marked as Plaintiff's Exhibit No. 21, 
I 

and introduced by the Plaintiff, and ask you if you to read 
I 
I 

the cbntent of that. 
I 

I 

(Brief pause.) 
I 
I 
IA 
! 

I o. 
I 

Yes, sir. 

Are any of the persons -- or one of the two 

perso,bs who signed that working for you at the time? 

· 1A 
I 

Mr. King and Mr. Alexandrowicz were. 

I 
I 0. 
I 

Rather than ~ead the content of the letter 

would you just summarize and tell the ladies· and gentlemen 
I 

of tne jury what the letter is about. 
I 
I 
IA 
I 
I 

This is a letter· to our service department 

asking· them to put in the division -- in the Mercury Divisiop 
I 
I 

ownei:-•s manual the words regarding the "park" position. 
I 
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12 

13 

14 

15 

8 

9 

10 

11 

And were asking to reemphasize that the "park" position is 

"p" •. It was a styling type of thing that they had a big 

red "p" a·nd a little "ark" afterward on certain car models 

of ours. So we wanted that reemphasized on the automatics. 

Q. And was ·that done subseqUent to this letter of 

I 71, if you know? 

A. To my memory it was done. 

Q. Now, I show you next another exhibit introduced 

12 by t.he Plaintiff, which:!.is numbered 22. Look at that and 

. 13 familiarize yourself with the content. 

14 (Brief- pause n · ·. 
15 

16 

Yes. 

And does that is that two page document, 

17 letter of May 3, 1971, signed by you? 

18 

19 

A 

Q. 

Yes, sir. 

Again, if you will, without reading it verbatim 

20 tell the ladies and gentlemen ofr.1the ·jury, if you will, what 

21 that letter is about, what it contains and the background. 

22 A. Well we had had forty-two field problems 

23 reported when we dug into our history back through the '68 
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1 

2 

3 

4 

5 

6 

7 

8 

9' 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

l 

I 
I 

I 
I 
I 

/' 
model,I which would include ten million automobiles. And 

i 
I . 

to id~ntify it 'further we asked our field service engineers +--
1 . 

we alerted them to lock and see because we could see no I 

reaso* why this should happen in· .the steering coiurnn system. 

·IQ. What are we talking about. this could happen? 

What ias these forty-two reports; what were they about? i . 

IA. Well, when we receive a field report it's 
I 

fillea out by the person in the garage. Sometimes we just 
I 

did a/ check on it, sometimes the words on it are not clear. 

· Sometlimes · we can't even -- it' s not even legible •. 
I 
I "So.when we receive something of that nature we 
i 

go t~ our field service engineers~ They in particular will· 
. I 

work/with the dealership and very closely with the customer 
. I 

I 

to iqentify anything that could be a problem. 
I I . 

I 
Q. This problem we're discussing here is a report 

of a 1shift lever jumping out of "park" problem? 
I 

I A. The shift lever cannot jump out of "park". The 

word$ in here express what the report said. But the shift 
I 

lever cannot jump out of "park IP. 

I 
I A. After that report and the report in this letter, 
I 

what/ -- was there any investigation done at that time? 

I A. 
I 

Yes. The field service engineers were alerted 

and /they reported back no problem at this time, to my 
I 

I knowledge. 
I 
I 

I 
I 
I 
I 
I 
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11 What is meant in your letter, "Investigate the 

12 ramp angles for parking problem."? 

13 A Well that would be the -- what we asked the 

14 transmission people to investigate their transmissions. 

15 

16 A. 

All right, sir. 

In other words, the people referred ·to in this 

17 letter are my department and the transmission department. 

18 We wanted them to go back to their parts and we went back 

19 to our parts to see if the quality or anything' had slipped 

20 on it. And that, I know, was brought back with a negative 

21 answer. 

22 In other words, what did you find that your 

23 quality control showed? 

1 A. The quality control showed we were to blue 

2 print. The parts. were functioning as they were meant. to do. 

3 This letter also mentions the word "ark". What 

4 was done? Is this the same thing you talked about earlier? 

5 

6 

7 

A. 

A. 

Yes, sir. . ) 

· Is there anything else on there that --

Well, the pink problem --·the pink problem was 

8 the system we used in Ford Motor Company to get clarification 

9 within our top management· for a change. That's the only 

10 other· thing that is significant in there. 
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11 And just what was that change? I think we've 

12 covered it but just to be sure. 

13 

15 

A. '!'he change, we removed the "ark" f ram the 

printal. And this was done with no change except to remove 

the ·lltters. 

16 ~ I'm not sure whether everyone knows what 

17 printal is. 

18 A. Printal is the little lens that you look at 

19 

20 

when !YOU shift your automatic transmission. It's got the 

lette,rs on it for. identifying where you are in your: shift 

21 mode.1 It has "park", "drive", "reverse", "one" and "two". 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Why was the "ark" removed? 

A. They "ark" was removed to be positive that there 

could be 

poinjer 

poinJer 

no misinterpretation by anybody as to where the 

should be. But we've got to remember that the 

is an indicator.· 

When you shift your transmission automatically_ 

you don't look at your pointer you go by feel.· But the 

. I . . . 
pointier is an indicator and it is accurate. 

. ~:. 

Q. Now next I want to show you.another exhibit 

intrdduced by the Plaintiff which is marked number 23, 

I 
and ask you to take a moment to familiarize yourself with 

it. 
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11 (Brief pause. l 

12 Yes. 

13 All right. Tell us what this is. 

14 A. It speaks for itself. Present customer 

15 usage patterns, indicates that this decision -- this 

16 condition of careless shift lever actuation is occurring 

11 frequently in the field. In other words, when you shift 

18 into "park" you go up, you lift your shift lever up, you 

19 go forward and it takes a definite drop. 

20 You are then in the notch and there is no way 

21 that that column will come out of "park" unless you put 

22 your hand back on that lever, you put it up and lift it up. 

23 This ,sketch here shows that som~ customers were lifting it 

ii up over the "reverse" notch and pushing it part way but not I 

21 al~. the way over to the "p" on the printa1 or into the 

3 notch. Your.-·- very definitely the lever drops. You can 

4. feel the drop. It will make a noise when it drops. It 

5 will go "clunk" into the bottom of that notch when it does 

6 go in. 

Q. You stated that you explored ramping, I believe, 

the land between-:- from "park", I mean.from "reverse" 
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9 Why would you look into that? Why would you 

10 A. Well like I explained that is a flat surf ace now 

11 and you slide it across it. We thought maybe we could get 

12 enough ramp o~ it that it would fall and automatically hit 

13 the bottom of the notch. 

14 But the land -- the materials combined with the 

15 length of the land would not do that. So therefore after 

16 our tryout in the vehicle and examination in.my office of 

17 it it just ~as not feasible and it could have -- it didn't 

18 help the customer. 

19 Further, if you brought ·it up and the customer 

20 that was trying to do it right felt the slight drop, he 

21 could be mislead that he's in npark" and he wouldn't be. 

22 So that is why we did not put it in. 

3 ~ In addition to that -- you might have answered 

4 this. Did you find whether or not.the tang 

5 A. The tang was also chamferred in our experiment. 

6 And did that have any -- was it any benefit did 

1 you find from --

8 A. No, there was no benefit from it. You've got 
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9 two 

10 they 

11 

12 

I 

I 
• i 

pirces 

wlll 
I 
I 
Q. 
! 

I 
A. 
I 
,I 

of steel that are sheared and rubbing together 

just hang. 

In other words, it would not slide down? 

It would ,not slide down. 

19 As we are going from June to January, I ask · 

20 look at a document introduced as number 25. 

21 (Briefi pause. ) 
I 

22 ~ Very well. 
I 
I 

23 10. What is this letter; who is it from and who 'is 
1 --to? 

2 

3 

4 

5 

G 

7 

8 

9 

10 

11 

L_ __ _ 

I 

IA. 
I , It is addressed to -- the spelling is wrong 

Mr. Gtlterman, who was my chief engineer at that time, I 
I . 

belieJe. It is just advising him of the problem,and it's 
I 

jus_t 4dvis_ing him of what we are doing. And we have 
i 

already discussed what I have done.. .I would be g~ad .to 
. I 

ov~r it aqain. go I -
I 

·I 0. · -No need to do that. I '~ant to ask you; in , 
i . 

addition to mentioning these ones you mentioned, did you 
I 

inves-higate ~aking the land between 11 reverse" and "park" 
I 

"d I w1 er? 
! 
I 
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12 Yes. Our opinion was making_ the land wider 

13 made it worse from the standpoint of our customer. If he 

14 could not push over the land that we had by making it wider 

15 ·we invited him to not do it because we were making him push 

16 the lever further. 

11 And remember when you're pushing this lever. 

18 you're arm is in the up position where you don't have the 

19 control that you would coming down. 

20 Q. In other words, the wider the land you felt 

21 would increase the probability or possibility of someone· 

22 having --

23 A. I didn't have any doubts. The wider the land 
---------

l the more possibility it was for the malfunction that the 

2 customer was causing by not using the linkage properly. 

19 Q. In addition to your investigation was this 

20 investigated by others? 

21 A. Yes, sir. 

Is this a report to Mr. Guterman concerning 

23 thes,e investigations? 
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I __ 

I 
i 
I 
I 
I 

I 
1 /A. This does not cover all of the points of the 

I 
2 inves~igation. I had my 'design engineers -- excuse the 

I 

.3 posse~siveness. But when they worked for you they do 
I 
I 

4 something much more thorough than when they work for somebody 

5 else. 

6 And I had the design engineer go out and. 

7 

8 

19 

20 

21 

23 

1 

2 

3 

4 

5 

6 

inves/tigate s~veral 

the Jeople admitted 

I . 

I 
I 

of ··these cases with the people. And 

to the design engineer 

I THE WITNESS: My design engineers, ·".in each case 
I 

they/investigated -- the customer when it was demonstrated 
. I . 
to t}:lem the feel going into the notch agreed that the car 

I 

had hot been put al.l the way into the "parking" notch. 
I 

BY MR. LEWIS: 
I 

Now, let me refer specifically.to the last 

paraf}raph there. 
. I 

stud~ committee? 
I 
I 
i. A. Yes. 
I 

There is some mention of a study package, 

A meeting of February 1, · ·' 72 .• 

A. Yes. 
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I 

7 Q. What connection did you have with that study 

s committee? 

9 · I was chairman of the study committee.· The 

. 10 study committee was put together by the transmission and 

11 chassis division. Each design manager chaired the study 

12 conunittee. It was our chance to explain to manufacturing 

13 purchasing, timing, and scheduling any change we were goipg 

14 to make or we were thinking of making. 

15 This permitted us to get the manufacturing and 

.16 purchasing input before the change was relea~ed rather than 

17 after the fact of having to go back and review and redo the 

18 drawings. 

19 We had planned ·tQ put the inserted plate -- the 

20 tapered inserted plate in on 2/1 if our experiment was 

21 successful. It was not successful so therefore.it never 

went into the committee. 

23 ~ These modifications that you all studiea they 

l were you didn't have the meeting because you found they 

2 weren't feasible? 

3 A. The meeting was held bu-t this was not put into 

4 the meeting· because it was not feasible. The meeting was 

5 held each week reg~rdless. 
~--- . 

6 Mr. Bryant, let me show you another document 

7 that's been marked as Plaintiff's Exhibit No. 19, take a 

8 few minutes to check that ove~ and familiarize your~elf with 
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10 (Brief pause.) 

11 Yes. 

1 • 

1~ 
Q. Does that indicate that·.·you are a r~cipient of 

one· of the copies of this correspondence? 

~ 
Yes, sir. A. 

Q. And it's dated January 19, 1972? 

1 A. Yes. 

1 Q. Let me ask you what the second page is; what is 

1 that?. 

1 A. '!'he second page is what we call a "want lis.t". 

2 There are several names for it. That's what we call it; 

2 a "want.list". 

It is sent by ou~ chief engineer to the.chief 

23 engineer of the vehicle off ice and the chief engineer of 

l research. We are asking them to look at these particular 

2 projects to see if they have any idea or suggestion that 

3 they can·give us on it. 

4 ···Q.·. What is the goal of this sheet; what are you 

5 tryi'ng to do? What is the company·tcying to do with that 

6 "want list"? 

7 A. This "want list" is trying to improve whatever 

s we have as feasible. 

9 Let me ask you .this. In your consideration of 

10 design changes that you looke~ into and you have already 

11 discussed, was the cost of stamping a different type plate, 

27~ 
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12 

13 

' 
or wh~tever it might have been, was that ever·involved in I 

I 
your decision? 

I 

14 j 11. Is it permissible for me to object. I have 
I 

15 neve~ lost any change requests that I wanted in an 

16 

17 

18 

19 

20 

21 

23 

1 

23 

1 

2 

·3 

4 

5 

6 

7 

8 

I 

automobile. 
i 
I 

If my innnediate supervisor disagreed he has 

a bo,s. I went to him. If the both of them disagreed I 

thenltook it to the.vehicle office. And anything that I 
I 

thought was needed in the automobile was put in the 
I 
I 

auto~obile as long as it was under my control. 

I~ 
IA 

You mean regardless of what it cost? 

Yes, sir. The cost was never a factor when 
I 
I 

safety was involved, or anything else.. Now if it was a 
I 
I 

whim/of mine, yes, I would lose. 

I 
I 

I 
l 
,. 

I 
I ~ 
I 

Doe·s that· document reflect when the "ark" was 

remd,ved from the printal? 
I 
I A 
I This is a change request and this does remove 

the/ 11 a~k" from the printal. Whether it's.the original one I . 
or not I could not say. 

I 

I 
I ~ What.is the date of that document? 

I I A .It's date 5/27/71. There is one more· 

' I 'f' t h' h signi ican t ing t ere. . I . 
. on Fe same day. 

They have their p·roduction prints 

I 
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9 What does that indicate that they had their 

10 production prints on that day? 

11 A. They had full go ahead to proceed with the 

12 change. 

13 MR. LEWIS: I would like to put that into 

14 evidence. 

15 THE COURT: It's received as Defendant's No. 2. 

21 As a result of your investigation·of any. 

22 possible changes that· might assist a careless operator did 

23 you seek information from any other sources in the company 

l for any other SU<Jgestions -- some suggestions from 

2 different sourc.es in the company? 

3 A. At the time we looked at the competition. 

4 What did you find? 

5 The Cadillac was wider and that was the wrong·· 

6 way to go, which I've explained, and that's all that I can 

7 remember. 
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6 

7 

8 

9 

! ~ All right. 
I It was not your responsibility to 

knowlanything that went 
. ·1 . 

. 
past that manual lever on the 

outside of the transmission· case, isn't that· true?··· I 
1 

A That's true. 
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18 Mr. Bryant, you were asked if there was anyone 

' 
19 from Transmission at your study committee meeting and you 

20 indicated that there were not. 

21 A. That's correct. 

o. What was that study committee?. 

23 .A. The study committee was strictly for the steering 

1 column·, and it was for presenting any design or manufac-

2 turing changes, initially; so that everybody could 

3 understand it. 
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l 

4 

18. 

! :?f)I 

121 I 
i 22 

23 

8 

9 

10 

11 

12 

13 

~ 
I 
I 

9entl(men 

I 
I 

/o. 

IA 
I 
I 
I 

Would you state your name for the ladies and 

of· the jury, please? 

Frederick w. King, the Third. 

Where do you reside? 

Northfield·, Michigan. 

10. By whom are you employed, sir? 

I 
/A Ford Motor Company. 
I 
/ O. Tell the ladies and gentlemen of the jury, if ·' 
I 

you \fill, your educational background. 
I 
I 

IA I have a Bachelor of Science in mechanical 
I 

engiheering from Bucknell University. 
I 
i 

lo. When did you obtain that degree? 
I 
I 

I A. 1965. 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 

I 
I 
I 
/ 0. Where did you go to graduate school? 
I 

I A Drexel University -- ex~use me, Drexel Institute 
I . 

of Technology in Philadelphia. 
I 

. I 

· / ~ How long did you attend graduate-school? 

A About a year and a half. 

What field of study were you in at that time? 
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14: ·A. That was also mechanical engineering. 

15 Have you been continuously employed by the Ford 

16 Motor Company since 1965? 

17 A. Except for two years in the military service, yes. 

18 Tell the ladies and gentlemen, if you will, 

19 what you have done with the Ford Motor Company since 1965, 

20 excluding the time that you were in the military service. 

21 A. I started in steering column engineering, and 

22 essentially have been in that area since I started with 

2:J the Ford Motor Company. 

13 Q. I show you a document that is marked Plaintiff's 

14 Exhibit Number 21, dated April 19, 1971. Would you take a 

15 moment and look at that, Mr. King, and familiarize yourself 

16 with its contents, please? 

17 A. (The witness complied with the request.) 

18 Yes, I'm familiar with this. 

19 Q. Tell the ladies and gentlemen of the jury, with-

20 out reading it verbatim, what that is' and the background 

21 and what was done. 

•)') ...... A. One of the things that Doug Dixon and I perceiveJ 

~3 that might help people understand how to operate their 
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1 Ford vehicles better, would. be to put some very explicit 

2 instructions in the owner's manual. The letter that Doug 

al and I signed, essentially accomplished putting those 
I 

-& instructions -- or at least getting consistent ins.tructions 

5 into all .of the owner's manuals. 

6 When you say "consistent", what do you mean 

7 by that? 

8 A. Well, some of the owner's manuals -- I think, 

9 probably in 1971 -- didn't all have instructions to set :the 

() parking brake everytime you. left tlJe vehicle. We wanted 

. l to be sure that that was in all of the owner •s manuals and 

~- that it r~ad the same way in all the owner's manuals for 

3 each different car line. 

Q. The content of that letter, was that a recommen-

15 dation for a change in the manual of the Lincoln-Mercury 

16 automobiles? 

11 A. It was more of a direction to make a change, 

18 rather than a recommend a ti on. 

19 Q. Tell us what the specific direction was, to be 

~o . put into the manual • 

:n A. The words that we wanted to put in -- it says, 

"add to the part description on driving with the select-

shift transmission section" -- the words that we wanted to 
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1 go in there were, ·"whenever the car is parked, be sure 

2 the selector lever is in the ~ position; set your parking 

3 brake' every time you leave the car. " 
.. 

Do you have any notes to indicate when that · 

5 change w~s. effectuated, o.r .when it was. put into. 'the Lincoln 

6 Continental owner's manual? 

7 I'm quite sure they all went in with the first 

s p~inting of the owner's manuals for the 1972 vehicles. 
I 

9 0. Thank you. 

ao Do you have any independent recollection that 

1 far back, in 1971, whether you and Mr. Dixon had anything 

2. to do with the 'letters involving the word,· P-A-R-K (spelling}? 

13 Yes, we did. 

14. Tell the ladies and gentlemen of t~e jury, if 

15 you will, what you and Mr. Dixon considered or did in that 

16 regard. 

17 A. One of the things that Mr. Dixon and I were 

18 concerned with is that, on what we call our cluster 

19 printal display, we spelled out the whole word "park". The 

20 P was a large letter and the letters ~' R and K were 

21 small.er letters, but the entire word was displayed there. 

22 The actual "park" position, that is, the point 

23 where the needle, the indicator needle, would align with 
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1 the "park" position was over the letter A of the word "parkJ 11 

2 And we were concerned that some people might presume that 

3 if they reached any point on that word "p~rk" -- perhaps 

4 the ~ -- that their transmission would properly be in park. 0:-

·so to eliminate that potential, we decided that 

6 we should take off the letters ~, !. and K, and move ·the 

7 letter P over to where the ~ formerly was, because that 

8 was the correct "park" position, and eliminate any 

9 possi~ility that·a customer would perceive that the 

10 entire width of that word "park" was a "park" position. 

11 What is your recollection as to when that 

12 - change was made? 

13 As far as I know, ·it was made also at the start 

14 of the 1972-model production. 

15 ·Thank you. 

16 MR. ·LEWIS: May I see Exhibit Number 20, please? 

17 BY MR. LEWIS: 

Mr. King, let me show you another document, .. 
19 which has been marked as Plaintiff's Exhibit 20. Take a 

20 few moments, or as much time as necessary, to review that 

21 and familiarize yourself with it. 

22 A. I 'm familiar wi.th it. 

23 IQ. When was that done? 
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1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

2i 

23 

! 
I 

! 

1 Midsummer of 1978 is when .I put that together. 

I 
0. Regarding paragraphs one and two, basically · 

that'J what you've·just told us, with refere~ce to the 
I 

P andlthe ~' ! and !;-is that correct? 

l 
J 
I 
I 

A. 
I 
I 

0. 
I 
i 

A. 
I 

Yes. 

This is a memorandum to the files, it's indicate~. 

Yes. 

For what purpose? 

I 

Our Ford Automotive Safety Office askeq me to 

jot d6wn my thoughts and recollections, to help them under-

stand/ the. letters that Mr. Dixon and Mr •. Bryant had written 

during th.e 1971 period. Since I was still in that area 
1. 

and h~d been in the area during that time, they asked me 
i 

I because they felt that I would be able to recollect some 
I 

of thbse things, to :help them understand the background 

of thlse letters. 
I 

~ 
I 

That's the Mr. Dixon and Mr. Bryant letters of 

'71 ybu're talking about? 

l . 
~ 
! 

readilng 

I~ 
I 

I 

lo. 

/. 

I 

Yes. 

Now, _let's go tq the third paragraph. Without 

it verbatim, what did you do in that regard? 

The one that starts off "discussion with? .. 

Yes, sir. 
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1 Since I didn't have any real good, firsthand 

2 knowledge of the actions described in that last paragraph 

3 as I did in the first two ·paragraphs, I talked to both 

4 Mr. Alexandrowicz and Mr. Notestine, who I knew had been 

5 involved in some of the designwork at that time, and tried 

6 · to recollect from both my own memory and through them, the 

1 design approaches that they either considered or looked 

s at or: worked on during that period. 

9 

I 
~o 

I rl 
'1·' , ... -
I 
t 
113 
I 

20 
I 
I 
' 

•>-> 
T 

I 

Does the memorandum indicate the types of things 

that they considered? 

.A. Yes. There were two things that were considered. 

One was to put an angle or a radius on the insert plate: 

other was to make the distance between the "reverse" and· 

"pa"rk" positions the width that the General Motors positions 

were • 

. ~ Is what we're talking about here the wider land; 

does that make sense to you? 

·A. Oh yes. 

~ We've been using that term here. 

A. Yes. 

What did you record, or what did you find? 

A. Well, I didn't get personally involved in the 

2r angle or ramp insert. One of the things that we considered 
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1 w.as, as I mentioned, to make the land wider. You have to 

2 understand that there's a tendency in the automobile 

3 industry to look at your competition and understand their 

4 design appr.oach and consider if you're overlooking something. 

5 ·we looked at the General Motors .design and 

6 considered adopting that as our own. 

7 Mr. Bryant, Al Bryant, was the gentleman in 

s charge of you at the time, your group there? 

9 A. Yes. 

lQ And do you remember working personally with him 

11 regarding the wide land? 
;,,, .• 

12· ·NO. 

13- ·o. What was decided about the wide land, based on 

1-1 your inquiries? 

15 A. Well, the biggest concern that we had with it 

16 was that we couldn't convince ourselves that it would help 
,. 

17 customers improve or increase their perception that they 

18 had placed the lever properly in the "park" position. 

19 We were also concerned that, because it would be 

20 wider, it might provide a greater area to place the lever 

21 up on tha.t land, rather than putting it in the proper 

22 position. 

23 And ·how about the angle or the ramps? 
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1 

2 

3 

A. I really didn't get invoived in that. I knew 

that it was being done. That's why I called Mr. Alexandrow~cz, 
! 

because I knew that he was probably as intimately involved 

4 in that as anybody. But I really didn't have any personal 
. . 

,5 knowledge of what was done on . that. 

21 Going on down to the last paragraph there, I 

22 guess the best way to handle this would be to r~ad the 

23 last sentence, if you will, of your memo to file. 

l 
A. It says, "I just believe that the actions taken 

2 
in the owner's manual and the printal displays are the 

. 
3 only effective means known to reduce operator error, 

4 although I couldn't find any significant documentation 

.5 on thi.s ·Pc:;>int." 

6 What do you mean by that? 

1 A. Well, as I mentioned; one of .the things that 

8 were considered was to make that land the same width as 

9 the General Motors width. We were concerned that if we 

10 did that, there might be a greater tendency for people to 

11 leave the lever up on top of that, and perhaps increase 

12 -
whatever problem frequency the customer might experience. 
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13 

14 

:15 

17 

is 

19 

4 

5 

6 

7 

10 

11 

12 -

We couldn't see any advantage to doing that 

becarse it didn't appear to us that whatever that width is 

would either encourage or discourage people from 

accorplishing the park-engagement operation correctly.!" 
! 
; 

. ' 
i 

I 
Because we couldn't see any clear advantage and 

we dfd see a potential disadvantage, there really wouldn't· 
·, ,,...-

be aby point in proceeding with something like that. 
I 

' Q. When you say that you looked at the GM design, 
i 

I 
you looked at all of the GM insert plates? 

I 

iA. I don't know how many insert plates GM had 

at tJe time. 

I 
I 
I 

I 

~ We were looking at a· characteristic on. one of 

the 
I 

pLl.ates. 

I 
p. The characteristic was the longer land? 
I 
A. Yes. 
I 
I 
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14: Did you get in touch with some of your 

15 p~ofessional colleagues at GM and say, are you having 

16 reports of people placing the tang on the land? 

17 A. No. 

18 Do you know whether the longer land at GM is 

' 19 resulting in more cases, or less cases, of people leaving 

20 the tang up on the land? 

21 A. I don't know. 

22 You don' t know? 

A. No, I don't. 

Don't you think that was important to find out, 

2 Mr. King? 

3 A. I'm riot sure that they would even know. 

0. You knew at Ford, didn't you? 

5 A. . Yes, we knew • 

6 0. You knew because you w~re getting customer 

7 complaints; isn't that so? 

8 A. Yes, we were. 

9 If GM were getting customer complaints, they 

10 would know too, wouldn' t they? 

11 A. I·.'m not sure about that. 

12 .. Referring to Exhibit Number 21, you said that 

13 you felt that that was a direction to make a change rather 

14 · than a reconunendation? 
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L_ - --· 

15 

16 

17 

18 

A. 

' 0. 

A. 

Yes. 

Do you have that in front of you? 

No, I don't; .but I remember the words. 

You're making .a distinction between the words 

19 "direction" and "recommendation", sir? 

20 A. I· just wanted to clarify that when we said, 

21 •tplease immediately add", that ·that was more a directive 

22 than words that I would use for a recommendation. 

23 

1 

O. Would you classify it as a warning? 

.A.· • I ·think it's accurately stated. ·It says, 

2 "please immediately add." 

3 Other than discussing this change in the land 

4 with Mr. Alexandrowicz, over the three or four weeks that 

~ you considered i·t, did you make any empirical investigation 

6 at all of what a· longer land would do? 

7 A. No. It was our judgment that you could look at 

s that type of design and make the kind of quantitative,· or 

9 quali ta ti ve at least, j ud~ents · ·that . you would want to 

10 make, as opposed to a perhaps more empirical analysis that 

11 you would want to do of a ramp insert. 

Would it be fair to. characterize what you did, 

13 Mr. King, was consider and talk about .this longer land, arid 

14 conclude that it was more likely to hang up on there if it 

15 were wider than if it were narrow? . · 
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16 A.. That was one of the concerns that we had, that 

17 it' might be more likely. But, as I mentioned, we were 

18 also concerned that it probably would not help. 

19 Mr. King, let me ask you a question. Is the 

20 concern that the tang hangs up on there, or that it falls 

21 off of there into reverse? 

22 A. Well, I think that the concern, accurately 

23 stated, is that the customer places it on the land rather 

11 I than placing it in the pocket. 

21 ~ . In addition to you and Mr. Alexandrowicz, were 

22 there other design engineers reporting to Mr. Bryant 

23 regarding these matters'? 

A. Yes .• 

295 



10 ; A. Robert Everson. 

ll. Where do you reside, Mr. Everson? 

A. .Rochester, Michigan. 

13 . What is your profession? 

A. Engineer, Ford Motor Company. 

15 Will you tell the ladies and gentlemen of the 

16 juri your educational background; where did you go to high 

17 school?, and pick it up from there. 

18 I A. 
High school -- I went to high school in 

19 Portsmouth, Virginia. I subsequently went to college at 

20 Virginia State College and graduated with a B.S. Degree in 

.21 physics. Subsequent to that, I went to -- by way of a 

teaching fellowship, I went to the University of Mic~igan 

23 and'I received a Master of Science Degree in physics at' the 

1 University of Michigan in 1969. 

2 And then would you tell us where you were 

3 employed? 

4 A. I am employed at Ford Motor Company in Dearborn, 

.S Michigan, in the Design Analysis Department. 

20 . A. As you can see here (indicating), at the base of 

21 the.· steering column you have what we call at Ford Motor 

Company the bell crank assembly. This is the linkage that 

23 get~ you from the steering column, over to the transmission 
29f;> 
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l 

l 

2 

case (.indicating.) You can also see a number of groinmets. 

Q. 

A. 

Let's see if we can turn it a little more. 

Right. There are approximately .;.._ well, there 

4 are six gronunets on here, but for the purposes of this 

5 demonstration here we' re talking about four grommets. 'l'heset 

6 are plastic bushings and they are used iI\ this linkage 

7 design and system to isolate noise from this (indicat:i,ng) 

s co~umn, because i.f you had no bushings or pins in here,. 

9 the engine noise,· by way of all this metal, would be 

10 transferred up the column, into the passenger compartment,. 

:u and it would be objectionable to the persons inside. 

13 Now, this bolt that you see on the output side 

14 of the transmission (indicating) is something that I had 

15 put on because I just wanted to demonstrate that, if you 

16 are in park and you are la t6hed, and you put. some load on 

17 the transmission -- for instance, if it's parked on an 

18 incline or ·something, there is no way it's going to come 

19 out (indicating.) 

20 And that was about 150 pound feet of torque 

21 that I was putting on there, and it's just going to stay 

22 latched. 

23 If the shift lever is properly put in the parking 

297 



l gear, you've demonstrated that it won't come out. What 

2 does it take to get it out of the parking gate? 

A. Pull it back (indicating), and push it down 

(indicating.) That's what it takes. 

9 Now, when I contac.ted you, Mr. Everson, did I 

10 advise you that a complaint had been made about one of the 

11 bushings being in some damaged condition? 
., .. 

l:? A. You.certainly did. And I expressed the opinion 

i:J at that point in time, that no missing bushing in the 

14 lin;kage -- no single missing bushing ih the linkage would 

15 cause you to not be able to get into park. 

16 And did I ask you to put this machine togethet:. 

17 with a grommet that was broken.? 

18 Yo~ certainly did. 

l!) And have you done that? 

20 A. It's been in there all the time (indicating.) 

>t Now let's turn it around and show the ladies 

2:.? and gentlemen of the jury the grommet that is broken. If 

23 you will, point that out, please. 
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1 

I 
I 
I 
! 

i 
I 
I 

The grommet that you see here. at the base of 
. 

2 the i • 
steering 

I 
I 

column is completely severed; it's in two part~. 
I 
I 3 Now, 

4 then 

ff this particular grommet were completely missing, 
i 
I 

this red lever would fall out of there. There would i 
I 

5 . be no: way you could operate the transmission. 

6 Now, if that lever were out of there, and you 
I 

7 went to start the car, the car could not start in gear, 
I 

I 

s given( the fact that this· neu~ral switch is .field-set in 
I 
I 

9 the npminal position. That means that you can only start 
i 

lO the c~r either in park or in neutral. 
I 
I 

11 I So, if this (indicating) lever is not here 
I 

12... (indi!cating), you cannot shift and you will not go anywhere 
I 

13 

H: 

15 

16 

17 

18 

19 

20 

23 

L __ _ 

altho;ugh the car will start. 
I 

lo. Is this the broken grommet that was initially I 
I 

reporited by Mr. ·Divi·ne as being the cause of the problem? 
! 
I 

:A. That• s correct. 
I 

lo. That's why you put it in there? 
I 
I 

/A. That's correct. I wanted to simulate what was 
I 
I 

conveyed to me by your office. Now, I went an additional ! 
! 

step/and I completely removed all of the material, but I 

put ~ piece of wire on the front side so that r could get I 

complete metal-to-metal contact between this (indicating) 
I 

levet, which is welded to the base of the steering column, 
I 
i 
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1! and this (indicating) bell crank lever, this shift rod 

2 here ~indicating.) And even with that particular configura-

3 tion, I was·still able to latch in park. 

4 What you have demonstr.ated now, of course, is 

5 with a broken grommet? 
.•· .. ·· 

I 

6 A. That's correct; completely severed in two parts .. 

15 "Is there any regulation or standard, or who sets 

16 the positioning of "park", "reverse", "neutral", "driven 

17 and "iow?" 

18 That's a federal requirement. The federal 

19 govertiment sets that standard, or did set that standard, 

:20 so thfit all of the manufacturers show the same kind of 

:n · pattern. 
' 

8 Mr. Everson, do you have an opinion, based upon 

9 your !knowledge, training and experience and investigation, 

10 based upon a reasonable degree of engineering· probability, 

ll of whether or not this system, this transmission system of 

121 the ~-6, is reasonably fit for its intended purpose to be 
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13 used in an automobile? 

14 A. ·Yes, I do. ..--...-

15 Q. What is that opinion? 

16 A. The opinion is that if the selector lever is 

17 latched in the "'park" notch of the insert plate, it will 

Q. Do you have an opinion, based upon you~ know-

ledge, training, experience and investigation, and upon a 

reasonable degree of engineering probability, that.this is. 

a good and safe design of a transmission,. and in compliance 

with the state of the art at the time of its manufacture 

for the 1973 Lincoln Continental? 

A. Yes, I do. 

'1 Q. What is .Your opinion? 

2 A. My opinion is that this particular transmission 

3 design and system was at the state of the art and is s:till 

at the state of the art. ·ay·that I mean.that the linkage 

system that you see here (indicating) was designed for the 

6 1·973 Lincoln and is still designed for the 1979 and 1980 

1 Lincolns. 

8 That is, we haven't changed anything~ This 

9 (iµdicating) is the state of the art. 
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How does this compare with General Motors and 

11 Chrysler? 

1:? .. A. To my knowiedge, the industry uses the same kind 

13 of arrangement. They use the same kind.of insert plate; 

l~ 

15 

16 

17 

18 

:.?I 

1 

2 

5 

6 

they use a similar system of linkage; and to my knowledge, 

they use a similar system of inner manual levers. 

Q. 

put the 

A. 

0. 

A. 

o. 

A. 

can a person, thouifh car~lessnes_s or intentia'nau~, 
tang up on the land of the insert plate? 

Absolutely. 

Can they do it with a General Motors. product? 

Yes. 

And a Chrysler product? 

Yes. 

I might add that one additional thing r. did not 

touch on is, I believe the statement was made earlier on, 

that the emer.gency brake could not be set in the neutral 

pos.ition. And I can demonstrate .quite readily, on this 

part~cular setup and on the plaintiff's car, that there 

are two positions that the emergency brake can be set in; ·· 

one is -"park" and the other is "neutral." 
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I ; 

• 5 0. . Do you have ~n opinion, based upon a reasonable 

6 degree of engineering probability, as to whether or not 

7 this 1973 Lincoln Continental was unreasonably dangerous 

8 for use as an automobile? 

9 Yes, I do. 

10 What is that opinion? 

l1 A. My opinion is that it was not unreasonably 

12. dangerous for its intended use; in fact, it was safe for 

13 ·its intended use. It met the state of the art. 

1-! What do you mean by. nstate of the art?" 

15 A. That is the full intent -- the full, if you will 

16 stand~rd· or technology at that point in time. We couldn't 

17 find ,any better way of doing it at that point in time, or 

, 18 to this day. 

Mr. Everson, in connection with my request to 

2:1 you f;or assistance, did I ask you to go down to the Giant 

11 I parking lot where this was reported to have occurred? 

! A. . Yes, you did. 

al Wh-at did you do .when you went down th.ere? 

4 I had a --

5 '0. What did I ask y~u to do? 
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A. 
i You asked me to take measurements of the grade 

7 of th~ parking lot and generally get familiar with the 

8 layout. 

9 Accordingly, did I ask you to take any type of 

10 instrbment to make. any measurements? 

11 Yes, you did. 

12 And what type of instruments did you take? 

13 A. It was an angle-finder; it's callee an 

114 inclinometer and it's used to measure angles or slopes. 

18 b. 
I Did you make measurements on both sides of the 

· .. 

19 parce~ pickup -- I'll put it this way: If you were standing 

20 in front of the store, looking at the store,. did you make 

21 a measurement at the right end of the parcel~pickup lane 

2-l as well as the left side? 
i 

Yes, I did. 

1 And for· a parallel direction in front of the 

2 store, parallel 

3 

4 

!A. 
I 

'0. 
I 

I 

5 find~ngs. 

6 

Yes, I did. 

Tell the ladies and gentlemen of the jury your 

I found that the slope in the parking lot was 



7 minimally at four degrees and maximally at four and a half 

11 .Q. 

12 o·f time 

And·I want to be sure, without wasting a lot 

if, this tablet was the store, you·were taking· 

13· it this (.indicating). way; is that correct? 

14 Both directions. I turned the angle-finder 

15 toward the store, and parallel to the store. 
' . 

16 Ana the slope this {indicating) way was how much; 
I 

17 was that the four and a· half, or the four degrees? 

18 

20 

A. It'' s kind of misleading. Because of 

on some of the areas, the slope would be almost 

But·what I'm 'telling you· is that if you plac~d 

the flatnesSl 

imperceptibl,. 

the inclinom-

21 eter, running with the grade to the store, ·the minimum angle 

22 that you would measure is four degrees and the maximum angle 

23 that you wou~d measure is four and a half degrees. 

8 r:s .the effect of an operator· putting the tang 

' 
9. . up on the land, betwe~n park and reverse -- would that 

10 basically ha:ve the same effect as the vehicle be.ing in 

11 neutral? 
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12 A. Yesr it could h~ve. 

13 Q. That ·is, assumirig that the brake isn't on? 

l'* A. That's right. 

15 Q. Now, do you hav~ an opinion, based upon a 

16 reasonable degree of engineering probability, as to 

17 whether or not a vehicle, weighing the amount that it did, 

18 if left in a neutral position, would, on a grade of four· 

19 to four and a half degrees, eventually commence to roll? 

20 A. Yes, I do. 

21 Q. What is that opinion? 

A. My opinion is that, dependent upon the positio·n 

23 of the vehicle, it may very well roll. It depends on the 
.---

1 exact position of the vehicle with re~pect to the grade. 

2 In this particular cas.e, there is .no certainty of how long 

3 the vehicle would stay on the grade, simply because.the 

4 qrade runs transverse to the location of the store. 

5 Q. . Would any activity with the car encourage or 

6 start it to roll, or have a tendency to do so? 

Certainly •. 

8 Such as what type of activity? 

9 A. Any kind of force input; slamming the door or 

10 opening the door, shaking the car, putting groceries in. 

11 and that sort of thing. 



I 

,. 15 Mr'. Everson, is it your opinion that the shorter 
I 

' 

16 land is bette,r. than the longer land? 

17 A. It is my opinion that the shorter land is a 

18 better design than the longer land, yes. 

19 DO you consider yourself an applications 
I 

20 ~ Nq. My title is design engineer. 

21 ~ You're a design engineer? 

22 A. Y~s, I am. 

23 ~ Would it be fair to say, Mr. Everson, that one 
._L---

11 1 

of the tests; of whether something is of good design .is 

2 whether or not it works the way it.'s supposed to; empirical 

3 data, go out into the field and see how it's working? 
I 

4 A. ~es / to .. some extent you· do generate feedback ! . . 

5 from the f ie
1

ld on your product. .. 
6 ~ Have you seen the comparison between the GM 

' 7 feedback and the Ford feedback, Mr. Everson? 

8 A. I have not. 

!) 
~ Isn't that important to you before you would 

10 come into this court of law to testify? 

11 A. i don't know whether it is or not. I consider 

·12 that (indicating} to be of very good design. And,· by the 
I 

I 



13 

14 

15. 

I . 
way, I1 might add that in no position I've had within the 

compa~y have I ever had responsibility for designing trans-

missiqn linkages or transmission conponents. 

I 
I 
I 

1 . 0: Now, . earlier, on your direct exam, you said ! 

8 that ~ person could put the tang on the land between park 

9 and reverse if he was careless, I believe the word.was. 
I . 

10 I don't remember saying that, but you can 

11 positilon the tang on the land. i 

l:.? 

I 

I 
Q. 
I 

And that can be done through inadvertencei isn't I 
I 

13 that "true? 
I 

Oh, absolutely. 

15 Without intention? 

lG. Yes. 

17 I 

~ And that's not what you intend your customers 

18 to do: isn't that true? 
I 

That:.' s true~ 

Q. 
I 

Do you know of any warning in the Ford manual 

21 that ~ells them not to do that? 

22 
I 

A. No warning in the Ford manual that tells them 
I 

not tp do it, but there is a statement in the Ford manual, 
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l I believe, 'that says to put the selector lever in the park 

2 position and set the brake. 

3 Is that an instruction, or a warning? 

A. That's an instruction. 
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21 

23 

1 

. A. 

0. 

A. 

William Ale~ander Barr • 

Where do you reside? 

Gibson Island, Maryland. 

And what.is your profession? 

2 A. I am an engineer. Right now I am, and have been 

3 since 1958, a member of the faculty of the Naval Academy. 

What do you do as a member of the faculty at 

5 the Naval Academy? 

6 ,A. Teach engineering courses. 

7 0. I'm sorry, did you say how !orig you've been 

8 ,\_. doing that? 

9 ~ Since 1958. 

10 . 0. Tell the ladies and gentlemen of the jury your 

11 back1ground and training. 

12 A. I ~ot a B.S. in mechanical engineering in 1948 

13 from the University of Virginia: an M.S. in mechanical 

14 engineeri~g from V.P.I. in 1951. I am a registered 

15 engineer in Virginia and in Maryland. 

16 

17 

Q. 

.A. 

What is an M.S.? 

Master of Science. 
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2 Q. M~. Barr,.at my request, did you make some 
I 

3 examina tio"ns .into the Fo:rd C-6 transmission? 
i 

A. Yes. 

5 Q. Approximately when did I engage you and ask you 

G to study the transmission of the C-6 Lincoln ·continental? 

7 A. The initial contact was a statement from you 
i 
is ·in the late spring, I think. I really didn't get the I 
9 assignment until about August, I guess: around the first 

of Au9ust. 

Q. 
I 

Have you, since that time, examined this · 
I 

t:. transmission .system? 

A. Y~s, I have. 

17 THE WITNESS: Yes, that's right; yes, I did. 

18 BY MR. LEWIS: 

19 Q. Have you also looked into and examined other 

20 transmissions, of either Chrysler or of General Motors? 

21 A. ·Yes, I have. 

Q. Ydu were in the courtroom as the description of 

23 how this transmission system works was made by Mr. Everson: 

31.1. 



I 

2 

3 

4 

A. 

Q. 

A. 

Q. 

Yes. 

And did you hear that description? 

I did. 

And without going thr9ugh that again, do you 

5 agree that that's the way this system works? 

6 

7 

8 

9 

A. Yes. 

Q. What is the purpose of the· gate insert plate 

up in this general area right here (indicating)? 

A. It's to hold.the shifting lever in that position 

10 so· that it can't be moved out -- so that it won't be moved 

11 out; .it can b~ moved out. 

12 

13 

Q. 

A. 

What holds it in that gate? 

There is a spring that. pushes -.- holds the tang 

14 in the gate, behind the tang, just behind the 

15 

16 

Coming down into it? 

Yes well, no, I think it's actually built intc 

17 the.column but a spring forces the tang into the gate. 

18 

19 

20 

.Q. 

A. 

0. 

Now, did I ask you to make some tests? 

Yes. 

What tests did I ask you to make concerning 

21 this and othe.r model transmissions? 

A. To make tests to.determine the torque required· 

2:J to -• let me back 1:1P a minute -- to put the· lever on the 
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i i 

ii I 
i 

I 

land, the shifting lever on. the land, not in the parking 

., I ... slot, and then to determine the amount of energy required 

3 to move it into reverse. 

4 Now let me see if I understand. You did tests 

5 and you intentionally put the tang of the shift lever up 

6 on the land -:--

A. Yes. 

8 
i 

-~ and then tested the torque or effort needed 

9 t~. move that, tang from that· position into reverse? 

10 A. That•s correct. 

11 How do you express that measurement? 

12 A. 

13 

Since it's torque, it would be inch 

Did you compare this C-6 with other 
I 

pounds. · J 
transmission , 

14 make the measurements on other transmissions of other 

15 manufacturers? 

16 A. Yes. 

17 Q. what other manufacturers? 
I 

18 A. Ohe Chrysler product and several of GM. 

19 Q. Hbw 
I many C-6s did.you examine? 

A. I think it was five. "Tested", I think, is a 

21 better word, and there were five. · 

2:l O. C~n you tell us -- if I can ask you to get your 

23 notes out how many General Motors products you tested 

3:13 



i! with that same condition? 

2 A. $fx -- seven. 

Wh
1
a t model cars did you test that had the C'-6 

4 transmission,, what makes? 

5 A. A :1973 Mercury Marquis with a 400-cubic-inch 

6 engine. A 1974 Lincoln Mark IV. A 1972 Lincoln. A 1973. 

7 Lincoln. And' ther.e was one other Lincoln that we attempted 

8 to measure but apparently a spring was broken and it took 

9 no force to move it into . reverse •. 

10. 0. How about the General Motors products; what 

11 . model cars we,re they? 

!:!' - A. A 
1

1976 Cadillac deVille. A 1972 Cadillac, and 

13 I'm not sure what model. A 1973 Cadillac. A 1972 Olds 

14 Ninety~Eight.! A 1972 Buick Sportswagon with 350-cubic-inch 

15 engine. And 'I have one with a 1971 Chevrolet Nova, 307-

16 cubic-inch engine. 
' . 

11 
I 

Did you find any of the GM products that had 

18 the same phenomenom as to movement as the one Ford product? 

19 A. It actually took less effort to move it into 

20 reverse. 

0. 
Giye the ladies and gentlemen of the jury the 

9 results of your test on the C-6. 
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10 A. On the C-6 I found -- probably the maximum and 

11 minimum inch pounds of torque would be best. 

12 The minimum inch pounds of torque was 42.8; 

ia the maximum, 62.2 -- 61.2. I'm sorry. 

That's the inch pounds of ef~ort or torque that 

15 it would take to make that tanq start to move along the 

16 land? 

17 That is correct. 

18 lo. Now, what measurements did you get for the 

19 General Motors products? 

20 A. For the General Motors, I got a minimum, in 

ll the 1972 Olds Ninety-Eight, of iS.2 inch pounds, and the 

22 maximum seems to be the 1976 Cadillac deVille, 30.4 inch 

·>~-t pounds of torque. 

1 Q. In other words, the range was 15. 2 inch pounds 

2 . up to a maximum of 30? 

30.4, yes. 

Inch pounds? 

-5 A. Yes. 

6 .In other words, it took considerably les.s torque 

7 to move the tang across the land in the General Motors 

products? 

A. That is correct. 

10 Q. How about the Chrysler products? 
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11 A. The· Chrysler was a 1973 Imperial with a 40~-cubi -
I 

1:! inch engine. ; That one required 62.3·, maximum, inch pounds 

i 13 of torque. to start it to move. 
I 

I 

5 WQat did you do to gain your knowledge and 

6 experience arid study of these transmissions? 
I 

7 

8 

LO 

ll 

I 
A. Attempting to set the ones that I was testing; 

some 15 of tllem, I- think, all told. 
I 

Did you read manuals or any literature on the 
.I 

transmissions of the various companies? 
I 

A.. I 1have read them, not all of them at this time, 

i2· 1 but r don't ~ink there's much information of that nature 

13 in them. 

I 

14 How long have you had knowledge or experience 
i 

in transmissions? 

~ A~tomatic transmissions? 
I 

·o. Y~s, sir, automatic transmissions. 
I 

A. Ii would think, 20 years. 
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13 · Mr. Barr, do you have an opinion, based upon 

l.J: y~ur knowledge, training, experience, testing and investiga1 
15 tion, and based upon a reasonable degree of engineering 

16 probability, whether or not a wider land in the coltlllln 

17 insert plate than in the Ford C-6, would have any effect on 

18 a reasonable opera tor in making an error and placing the :_ 

19 tang of the shift lever on the land between park and 

reverse? 

21 A. Yes. 

And· would you tell the ladies and gentlemen of 

23 the jury what your opinion is? 

l A. That .it is easier to place it on the longer land; 

2 -there i.s more area to place it on. 

Dr. Barr, do you have an opinion, l:>ased upon 

4 your knowledge, training, experience, investigation and 

5 testing, and based upon a reasonable degree of engineering 

6 erobability, as to whether or not the amount of inch pounds 

7 of effort or torque -required to move the tang of the shift 

8 column lever off the land, into either park· or reverse, 

9 would have any bearing. on the tendency of the tang to move 

10 from the land? 

11 A. ··-. Yes. 

12 ~ What is that opinion? 
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13 Th~t the amount of force required would be· 

H pro~rti9nate to these torques that I have found. Therefor , 

15 GM, from my standpoint, would be easier to move off. of the 

16 land and drop 1 into revers.e than .in the Ford ·Motor Company 

' 

17 product or th~ Chrysler. 

18 Mr. Barr, dq you have, again, an opinion, based 
; 

19 upon your training, experience, testing, and based of 

20 course upon a reasonable degree of engineering probability, 
I 

21 as to whethe~ or. not the c-6 transmission is reasonably 

22 fit for its i:ntended use in an automobile·? 

A. Yes. 

l And what is that opinion? 
I 

2 A. I
1
think ~tis fit. 

Why do you say that? 

A. I~'s the state of the art. It's comparable 

5 or actually, from the standpoint of the ·amowit _of ener9y · 

6 required to force it into neutral -- to cause it to go 

7 into neutral · from revei::se_, I would think is safer. 
I 

I 

8 Do you have an opinion, again based upon your 

9 knowledge" training, experience, and of course based .upon 
; 

IO a reasonable 1 degree of engineering probabili t_y, as to 

11 whether or n9t the 1973 Lincoln Continental is unreasonably 
I 

1~ · dangero~s to,be used as an automobile or a p~ivate passenger 

Ia car? 
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14 

15 

I 

Yes. 

Wh~t is your opinion? 

16 A. That this transmission and shifting mechanism is 

li not dangerous~ 

18 Why do you say that? 

A. Because of· the test results th at I obtained and 
19 

20 compared to GM and Chrysler. 

15 

16 

17 

18 

l!' 

20 -

21 

i 
Mr. Barr, I believe you said that it was easier 

I 

to place it on the longer land; those were your words, I 
! 

believe. 

A. Ye~. 

Is1 it more likely to place it on the longer land: 
I 

A. I !think it follows, yes. 

M_r;. Barr, the energy required for the C-6 was 
; 

I 

22 two to three 
1
times higher than the energy required for 

23 General Moto~s, to move that shift lever; isn't that true? 
I 

1 A. T~e torque was, ·yes. 

2 Q. The torque was. And, sir, doesn't that vary,. 
I 

I 

3 too, by the +ength of the lever, the shift lever on --

319 



4 A. No:. The torque --all of my t rneasuremen s we~e 

· 1» made at eight inches from the diameter,. so I can use ei.ther 

6 force or torque. . . : ,• 

9 Doh' t you think that it would be important for 

10 you to know, before you come into this court of law~ 

11 whether there' are more of these indicents of Ford tangs 

lz· being placed on lands than there are of GM tangs being 

13 placed on lands, and more incidents of Ford tangs falling 

l~ off into reverse, to the factor of perhaps ten times over 

15 GM: does that, surprise you, .Mr. Barr? 

16 A. No~ I -- the reason that I didn't was that I 

17 unders·tand that if we -- in this case, I gather that -- and 

18 I've got to go into what I have heard --

19 MR~ LEWIS: Not what you've heard: just from 

20 your investigation of.this particular case. 

21 THE WITNESS: All right. It's information that 

I gathered abqut this case that made me realize that those 
I 

23 reports resulted, really, from what has been going on. 

l BY MR. COHEN: 

2 Do you mean the large number of reports of 
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3 incidents of transmissions being reported by their owners 

4 slip.ping into reverse; is that what you 're talking about?· 

A. The large number of Fords, yes. 

6 Q. May I see your notes, ·please, Mr. Barr? 

7 A. Yes. 

8 Did you prepare a. written report, Mr. Barr? 

9 A. No, I didn't .. 

10 Q. Why not? 

11 A. I wasn't asked to. 

12 Q. Isn't that rather unusual, to be employed and 

13 not to prepare a written report? 

14 A. 
No, because a lot of this data was just collectec 

I 

15 at the end of last week and I didn't have time. 

16 
I see that Mr. Bancroft, Mr. Lewis' co~counsel, 

17 in his letter to you. of September 19th asked you to check 

18 whether the ignition key comes out of the lock mechanism 

.. 19 ·when the vehicle is in some other mode other than park. · 

20 Did you do that? 

21 A. Yes. 

Did you report on that here today? 

23 A. I haven't, no. I haven't. been asked. 

l Check and document indicator positions to ensure 

2 proper needle alignment; did you do that? 

3 A. Yes. 
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4 

6 

7 

8 

9 

10 

A. 

I 
I 
I 

I 
I 

I 

• 

I 
Did you report on it here today? 

I 
I Ne. 
I 
I 

Check to see if park gear will hold on inclines; 
I 

I . . 

did you do that? 
! ~ 

A. 

• I 

Ijdid. 

D~d you report on that here today? 
I 
I 

Rather briefly, yes. 

I 

322 



~2 · Here we are talking about relatively few 

23 claims in comparison with the number of vehicles and the 

1 ·number of t1m-es that thing is u-sed; the number of times 

2 that transmission is put into.Park is literally in t~e 

3 bill:i.on·s • 

20 THE WITNESS: If you look at the results here 

21 from the standpoint, from the light of a normal warranty 

22 claim by a manufacturer, it "s not significant when you 

23 consider the numbers. I toldJ.the .Court earlier·. . You· ·consider 

1 
·the· number of times that transmission all the way across the 

2 

3 

15 

16 

17 

country is put in Park everyday the number of accidents 

are not significant. 

THE COURT: He wants to give testimony he has 

read that there have been other incidents throughout the 

United States whe.re this has happened and as a result of 

18 his having read those he believes this rebuts the · 
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1
9 testimony of Mr. Everson yesterday. 

20 i 

MR. COHEN: That there weren't very many --
I 21 

First Mr. Everson said there weren't very many 
22 

23 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

MR. LEWIS: He didn't say that • 
. 1 

1HE COURT: Wait just a moment. 

, MR. COHEN: ·He intimated t·here. weren t t 
I 

I 

very many wher;t I asked him if he coul.d think or others. 

And he said, J;.et me think, ·sort of intimating there was 

only one otheJi"·and said he had heard of another. 
I 

1Mr. Lewis in his opening statement said I 
I 

think. something about six a month. 

; It ' s important we think the Jury not be led .1 . ! 

to think the numbers are that small. 
I 

;THE COURT: Is he going to give the numbers? 

'.MR. COHEN: Yes. 
I 

- ·~ 

11 
1THE COURT: What is the specific number you're 

12 

13 

14 

15 

going to testify to? 

'THE WITNESS: The summary that I have: 

seven hundred, seventy-seven accidents; two hundred fifty-nine 

injuries and twenty-three .r-atalities over a period of 

1
6 1970 to 1978 •I . ---

17 , THE COURT: So that really is the issue for 
,·. 

'I 

I 



18 the Court to decide, whether or not he may based on that 

19 press release ~hether he may testify that his opinion is 

20 based on those; figures that he obtained from the press 

2l release. 

, 11 
;The Ford witnesses testified and Mr •. Everson 

12 
particularly ~emonstrated if the thing were all the way in 

Park it couldn't come out, put the torque wrench on there. 
14 

Does that have anything to do with what you hypothesize 
I 

13 

15 
happened in Mr.s. · Bartholomew ,.s case? 

16 
A. 

I 

Mhy not? 

. -

A. :As far as I'm coneerned in my own opinion is .:-

that Ford is ~bsolutely correct. That transmission will not 

slip out.of P~rk. I think that is absolutely correct. I 

21 
Mr. Everson,demonstrated it on the model. I have never 

22 

I 23 

l 

I 

known personally of a case where the transmission was· 
' 

actually in Park in the·full sense of the word where it 
slipped ·out. 

2 Can you demonstrate to the Judge a situation 

.you 3 think occurred on the Bartholomew vehicle with this· 

4 machine? .. . ' ,.- .-;.-
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r. I 
5 A. I'll try. .. - ~· ·. 

6 MR. LEWIS : How in the world can he ~do that 

7 here in a Courtroom without a car, without a slope, 

8 without anything else. I mean, he 

9 MR. COHEN: It all goes to .the weight, Your 
I 

10 Honor. I 

I 

11 

1 

13 

1THE COURT: Wait just a minute. 
I 
I 

MR. COHEN: I apologize. 
I 
I 

1

MR. LEWIS : I really don• t know· where we' re 
I 

14 going with all o~ this. In fact, it sounds exactly like 
! 
I 

15 what we've be~n saying. But I don't know what the purpose 

16 of demonstrating what happened on a slope with this machine 

• 17 not on a slop~, not with the doors and not with loading 

18 groceries into it or anything else. 
I It is not similar in 

.... 

19 the cases of experiments. The law in Virginia on 

20 experiments, they have got to be almost or essentially 

21. identical to the situation at the time. And I just don't 

think it would be proper to say -- He's already testified. 

I ~ve ;said what I've said about attacking one o'f' our witnesses 

1 but I don't believe he's saying he's· attacking any of.· 

2 our witnesses·~ I don't·bel.ieve his testimony would be 

3 prope~ as rebuttal.. . . 
' 

4 
1 THE COURT: So far as his demonstrating · · ·;;. 

.· ... ·5 
on this land he believes the shift was, to establish what '.: 
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6 
he claims the illusory position, he may do that. 

7 
MR. COHEN:. Do you want to.see him do that? 

8 
THE COURT: No. I take it he will do it. 

9 
MR. LEWIS: I will say for the record. 

10 respectfully, Your Honor, I don't know anything more 
\ 

11 
speculative than this where the Plainti.f.f herself has 

12 - equivocally stated, positively. the tang. was in the Park 

13 position and to allow a witness, this almost gets into a 
·14 

soothsayer or a fortune teller to say it wasn't in there, 

15 ·I'll t,ell you Where it was. That land, whether it be GM 
. 16 . 

land, a Chrysler land or Ford land has certain width. 

17 How can he tell you where the land was. 

18 
THE COURT: So far as argument to the Jury, • .; · 

19 you may argue that to the Jury. 

20 
So far as rebuttal, this is defense exhibit 

21 3 and it was demonstrated to the Jury yesterday with respect 

22 to the use of it and its workings and I_ think it is proper 

23 rebuttal for the expert for the Plaintiff to show on the 

l very·extllbit his ·theory of the case as where that 'illusory' 

2 Park poaition is. So, I overrule your objection. 

3 MR. LEWIS: I do want to rely on the 

4 Massey versµs ~Firms:tone~- ~ase~ • 

5 THE COURT: I understand your point on that. ~·: 

6 ·I just don't think it's applicable to these circumstances. 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

MR. LEWIS: That is correct. And you know 

I'll tell you right now, Judge, if we get into this it's 

probably going to take two or three weeks. I am serious. 

I am really serious because the volumes that are -- If he 

wants to pick out two or three letters or three or four· 

or five .or six I know for a fact there are over fifty 

' 
thousand page.s Ford has furnished. I don't know how many 

thousands of .Pages GM and Cl'Jrysler have furnished. But 

this.has been going on for two and a half years and to 
. ' 

take out two 'or three, whatever the number is -- This·is 

an expert's testimony. What is an expert? What does an 

expert testi~y to? His opinion. We have in our.State you 

can't even read into a civil negligence case the report 

of another doctor who you e'Ven talked to on the telephone. 

23 ·You can't do that. There is a case in Virginia that says 

1 you can't do that. Yo.u can't refer to another doctor's 

2 opinion and read it in. And what in the world is this 

3 man doing'? . He is going to take selectively two or three 

4 cases or lett.ers ~-

11
1 I 

12~further 
MR. LEWIS: If we want to go into it any. 

we'll· get down to does he know how many are C6, 
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13 does he know how many are Lincolns, does he know anything 

• 14 else. I respectfully say to ·the Court I don't believe he 

15 does. This is a throw up figure he is going to take. 

16 What difference would it be if he read it in the newspaper? 

17 Really, what difference would it be? Ir he went over there 

18 and got some information from them and they've been sitting 

19 in the Courtroom, these people. Somebody gives him 

20 something. I mean, we're talking about an expert witness 

21 whose expertise should be based on his knowledge not based 

22 on anything else. And I think as rebuttal what are we 

23 rebutting. This is proffered as a rebuttal witness and he 

1 is rel;>utting s·omething that somebody else wrote that he 

2 extracted and he's going to say -- Your Honor, we've been 

3 a long day, a long t.ime and I just respectfully say I 

~· 4 don't understand the rationale for this. I respectfully 

5 strongly state our objection. It's going to lead into 
6 things I think will be lengthy. And I think Mr. Cohen has 
7 presented his case. He's presented his issues of notice, 

8 whatever he wants to call it, before this car was built and 

9 now to call this man back as a rebuttal witness I think is 

10 improper and I object to it. 

11 THE COURT: Well, I will give you a ruling 

U shortly on the very ultimate question. 
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13 
But~so far as whether it's proper rebuttal, 

14 I have ruled it is proper rebuttal~ It is proper rebuttal 

15 of Mr ... Everson' s testimony of yesterday, Mr. Everson' s 

16 examination and statements with respect to whether or not 

17 he considered incidents of malfunction, misfunction or 

18 whatever it is and the fact he did not feel it was that 

19 necessary for him to do that in reaching. ~n opinion. And 

~o this witness is rebutting that and saying, Yes, he does 

21 think he needs to consider those things. So, I think it's 

22 proper rebuttal. 

23 

l 

2 

3 

4 

5 

6 

7 

8 

16 

I think he may also give that demonstration . 

with-~espect to the placement of the shi.ft and what he 

consi(lers to be the illusory part pos.it1.on. 

Whether .o.r not he can refer·to the specific 

figures and cases and incidents as contained in that press 

release and supported by this data is the issue r•m·not 

ruling on right this second but I will have a ruling ror 

you very shortly and ci.te the authority that will support 

whatever conclusion I reach. 

THE COURT: At the outset the Court was asked 

17 to rll'le on whether other similar incidents similar to Mrs. 

l-~---
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18 Bartholomew's and .found in Government report occurring 

19 before and after '76 would be admissible and the Court's 

20 ruling initially was no, that was inadmissible. But 

21 after looking at McCormick the Court did modify its 

ruling to the extent such evidence could be admissible 22 

~3 depending on what it was offered for. 

l Again, the Court was asked to rule on the 

2 admissibility of data from a Government Agency. The 

3 Court def erred ruling and asked .for a specific peice of 

4 evidence or testimony to be presented so the Court would 

5 have a specific item to rule on. 
" ·~ .. 

6 
_In response to that a release under seal,. a 

7 Government release under seal, was offered as a Compla:lnant 's· 

8 Exhibit. The Cour.t understanding the purpose o.f that ·was 

9 to prove the truth o.f the matter asserted and that there 

10 were a certain nuinber of incidents involving a C6 

11 transmission. The Court re.fused it. The Court concluded 

12 _ t was not a Government report; it was, in fact, a press 

13 elease and it was hearsay to the third degree. 

14 Now, in rebuttal an expert wants to testify 

15 is opinion is· based on the in.formation contained in the 

16 reviously refused exhibit and he has read some of the 

17 etails in back of some of the incidents referred to in the 

18 reviously refuse~ exhibit. The Court sustained the 

19 bjection to his referring to the specific number of 
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20 omplaints, acc.idents and fatalities contained in the · 

21 overnment pres.s release. 

22 In reaching that decision the Court relies on 

23 he law of evidence in Virginia by Friend, Expert Witnesses; 

l 

2 

3 

i4 

5 

6 

7 

8 

9 

10 

11 

12 

McCor~ick on ~vidence, Expert Opinion, Section 15 and the 

Virgihia case$ cited in Friend • 

. : The exp-ert in rebuttal may tell the Jury 

his opinion is based on reports of similar incidents 

repor;ted to F?rd, if, in fact, his opinion is so based. 

The fract there were complaints made to Ford is ·in evidence 

and not in dispute. He may give numbers if he can, so far 
I 

as they are .r~lated to Ford and if challenged on it on 

cross examination. 

: Do you have any questions about the Court's 
I 

ruling so far, as the guide lines. are concerned? 
' 

MR. COHEN: Not about the Court.' s ruling. 

13 But I'd like to have a minute or two with Mr •. Devine to 
I 

14 make sure he understands. 

15 ' MR. LEWIS: Well, I certainly do, I really 

16 don't know w~at the Court I basically understand what 

17 the Court has' ruled. But do I understand Mr. Devine can 

18 read or can z,eport what he has read somewhere else about 

19 this matter in the NH -- NHTSA file? 

20 THE COURT: No. I am saying in this trial 
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21 

22 

23 

l' 

2 

3 

4 

5 

6 

7 

8 

9 

!O 

11 

12 -

13 

14 

15 

16 

17 

18 

he has sat through the trial and heard the people testify. 

Mr. Bryant from Ford testified there were customer 

complaints. T'here are some exhibits in evidence that 
I 

specifically r;efer ·to customer complaints. Based on that 

sinc-e he has b'een here if· he has an opinion based on the 

fact there wer;e similar complaints and incidents he may 
; 

~estify as to that. If he has any information of Ford 

complaints to 1Ford, ·that he is familiar with~ that Ford 

knows about, t 1hat were given to.Ford, he may ·testify as to 

those. 
: 
,MR. LEWIS: Personal knowledge of this? 

1THE COURT: Yes. If he is familiar with it. 

MR. LEWIS: The Court says familiar. You know, 

that is what I was concerned about. 
I 

·.Familiar, if he 
I 

knows.personally, fine; if he reads or somebody else told 
i 

him, I mean, that could be familiar in another context or 

what I was concerned with. 

THE COURT: He may not give numbers unless he 

is cross i 
exam~ned on it. If he is cross examined on .it 

then he may give numbers. 

:MR. LEWIS: Let me ask you if I might for 
,_ 

19 instruction from the Court: I still go back to a comment I 

20 I 
made earlier about information and numbers. I have two 

' 

21 positions. T~e first position is there should be no 



:ri· testimony as to any of the complaints, I mean, subsequent 

23 to the production of this car. That is the first.· 

l , THE COURT: . Well, I think I previously 

ruled on that and I overruled. your objec.tion to that. 

3 MR. LEWIS: The second one was that there· 

4 would be no re~ordat1on or no testimony about complaints 

5 beyond the accident.~ . ;[, thought -- and. clari.fy me -- that 

6 the Court sustained that objection on the grounds after 

7 the accident there is no way in.the world the Defendant 

8 could do anything at a1i to correct the.situation or 

9 anything else. 

10 THE COURT: It depends on what it is being 

11 offered for, Mr. Lewis. We're going back .in· a circle and 
m ... - . . .·. 

I know it's di.fficult for everyone but we are just going 

13 in a circle. Obviously, i.f it were coming in to try to 

14 prove, to prove a particular occurrence or something on the 

15 basis or something that. occurred after the accident, an 

16 ordinary tort ,case, that would be inadmissible. I.f they 

17 come in and establish there is a C6 transmission which 

18 has been in effect for over a certain number of years and 

19 they are g1v1rig testimony with respect to whether that 

·..,'>O ·design is negligent or not then if it is still in effect 

21 and if there are still consequences occurring I think it 

has a bearing. 

23 MR. LEWIS: I don 1 t s·ee 



19 MR. LEWIS: I'll be frank to say I am confused 

20 about that point and for the record that I do object to 

21 any s~ch testimony at all on notice, negligence or 

punitive damages, anything that happened after the date 

23 of the accident. Thank you, sir. 

· Before I do I want to make sure I understand ··-;; , 

6 something abo~t the Court's ruling • He will be able to 
7 . ' 

testify he is familiar with at.her incidents, he's heard them 

8 ' 
testified to here in Court and alluded to by some of the 

-9 
witnesses yesterday and he is familiar with them also .bY 

10 lookj.ng at reports filed by Ford in which these incidents 

11 are ~eported; Is that correct? That is personal 

12 . - fami].iarity that Your Honor is ruling is acceptable. 

13 ' MR. LEWIS: Personal familiarity is that 

14 eliminates hearsay; in other words, the press release is 

15 not admissible but if he goes over there and looks at a 

16 
lett~r that makes him personally familiar? I do'n't 

17 understand. 
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18 
THE COURT: If he has looked at what Ford has 

19 

20 

21 

22 

23 

provided, where Ford says this is so, that is not hearsay. 

Is it? 

MR. LEWIS: Yes, sir. 

THE COURT: How is it hearsay? 

MR. LEWIS: What was it furnished in response 

'I t:o? 'There are all ·kinds of responses made to Ford. I 

2 guarantee the Court, I guarantee the Court there are at. 

3 l.east .f.1.fty t.housand pages that has nothing· to do with thi!? 

4 case or anything else. I am honestly serious that it 

5 will 'probably take ten days if we get into this to go 

6 through these documents. They are picking two - three -

7 four pieces of paper out of fifty thousand pages. 

8 MR. COHEN: _We're not going to pick out any 

9 individual ones. 

10 THE COURT: That is not going to happen. 

11 MR. LEWIS: I think if they pick out two or 

12 three I think we have got the right to go 1n1:o the back-

13 grou~d as to why that was. 

14 THE COURT: If he tries to gives examples I 

15 certainly agree with you. 

16 MR. LEWIS: But Your Honor, what you are 

17 saying, as I understand it, is just because he goes over to 

18 somewhere and sees a piece of paper that has Ford letterhead . 
. .. ~ .... 

.. - . 
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I 

19 on it that makes him eligible to testify as to that!s 
i 

20 Ford's position. I just don't understand. 

21 ;THE COURT: Mr. Lewis, that is not what I 

22 ruled and it doesn't make him eligible to testify that is 
! 

23 Ford's position. Okay. I.'ve made the ruling as best !:can • 

. i/ j Please don 1-t hesitate to object. 

7 

8 

9 

10 

" 
11 

12 

13 

14 

15 

16 

17 

18 

iTHE COURT: May I ask a question. 
1

In listening to the testimony or expert 

witnesses yesterday, direct your attention to the 

testimony of One of Ford's experts with respect to whether 
i 

or not it was necessary to consider whether incidents 

similar to Mr~. Bar.tholomew's had occurred in deciding 

whether or not this was or was not a safe system. Do you 
recall such testimony? 

1
THE WITNESS: ·I recall testimony on the 

part. of the wi!tnesses .:!in regard to accidents that had 

occurred. 

~HE COURT: Did you take into account similar 

1
9 incidents in a~riving at your opinion? 

20 

21 

22 

23 

i 

THE WITNESS: Oh, yes, sir. 

~HE COURT: Did you think it was necessary? 

THE WITNESS: Yes, sir. 
I 
THE COURT: Go ahead, Mr. Cohen. 
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l 

2 . Q, 

·ay MR. COHEN: 

Explain t.o the Court and the Jury why you 

3 thought that was nec:e-s sary • 

4 

5 

6 

A. ·An engineered product --

MR. LEWIS: I don't understand exactly where 

we are. But I think for the record I would object because 

1· I think the gentleman has expressed his opinion and the 

8 Ford.people and Mr. Barr have expressed their opinion and 

9 I don't think ~his is rebuttal, to go back and say anything 

10 els·e about -- He's testified to his opinion. 

11 THE.COURT: I overrule your objection. 

12 Go ahead. 

6 Tell the Court and the Jury why you think the 

7 fact there were similar incidents similar to the one 

8 reported by Mrs. Bartholomew is significant in reaching 

9 your opinion. 

10 A. To evaluate the adequacy of a design, whether 

11 it 1s safe or whether it is unsafe,- you can't do this on a 

12- purely empirical basis. You can't look at a piece of 

13 equipment and say, That's beautiful, That is safe. You have 

14 to test it. Not just test it in the laboratory but put 
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15 it in the hands of people in the field and if there are 

16 accid,ents with it then you conceivably have a problem and 

17 the d1esign may not be adequate and may not be safe and 

18 may not be proper for the use to which it is put. So, you "· 

19 

20 

21 

22 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

have to evaluate the success or failure of this particular 

design and the only way that I know of to be absolutely 

sure of the adequacy of the design is to see how it works 

in the field, how people use it~ the success ~1th which 

they use it and the failure with which they use it. 

Q, Did you look into that? 
I 

A. Yes, I did. 

Q, Without getting into ahy specific numbers, 

Mr. Devine, what did _you find? . 

A. I found in addition to the incidents that 

were mentioned in the testimony yesterday that Ford 

Company has listed in material I have seen 

MR. LEWIS: I want to object to that. 

THE COURT: Overruled. Go ahead. 

THE WITNESS: Numbers of incidents that were 

11 carefully detailed and spelled out with all the dates and 
·'''• . 

12 the times and place·s and the occurrences and the people 

13 and the damage that resulted and the injuries that 

14 resulted and so forth. And there were a number of those. 
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20 Tell the Court and the Jury in a general way 

21 what was involved in the data you saw.that was _helpful to 

22 you in evaluating the lack of safeness of the C6 

23 transmission system. 

1 A. The incidents de-scribed, of course, are 

2 recorded -accident incidents. Let me put it that way. 

3 Some resulted in accident·s and so forth, recorded 
') 

4 incidents where the Ford C6 transmission reportedly slipped 
l 

5 into Reverse. Now, the subject of the material and the 

6 reports and so forth is slipping from Park to Reverse. But 

7 the Ford people demonstrated yesterday completely to my 

8' satisfaction and I was aware of .it prior to that that this 

9 transmission put firmly and solidly in Park will not slip 

IO c;:n.\t of Park. I don't think there is a question of that. 

11 As far as I was concerned, it's never been a point. The 

12 - ·point I have is that it is possible and the design of the 

13 transmission is such that it leads people to accidently . 

14 put the .tang on the land between Reverse and Park and in 

15 that position the transmission can slip into Reverse. 

16 And the recorded incidents that I have.read rrom the Ford 

17 lite.rature directed to National Highway Transportation 

18 Sa~ety, NHTSA, lists these accidents, lists these incidents 

19 -- I'm sorry -- some of which resulted in accidents and· 

20 some which resulted in injuries. .And there are in my 
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21 opinion a large number and this is what helped me arrive 

22 at a conclusion the transmission is not safe. 

23 Q, . Mr. Devine, you saw Mr. Everson demonstrate 

1 on De!'endan.t • s Exhibi.t Number 3, this piece of equipment 

2 here, how it could not ·slip out of Park and we had no 

3 problem ·With that. Would you· come down and demonstrate 

4 to the Jury please on Defendant's Exhibit 3 your opinion 

5 of what you believe happened in the Bartholomew vehicle. 

MR. LEWIS: Well, for the record I don't 
> 

think accident. reconstruction has bee-n 

8 THE COURT·: So far as the wording of the 

question is concerned I sustain the objection. 

10 BY MR. COHEN: 

11 .Q Could you demonstrate on Defendant's 

19 
· Exhibit 3 the relationship between the placing of the 

13 tang on the land between Park and Reverse and the 

14 relationship in the transmission with the rooster column 

15 and demonstrate to the Jury ~ Well, demonstrate to the 

16 Jury how that exhibit further corroborates, if it does, 

17 how that exhibit further corroborates your testimony that 

18 it is unsafe. 

19 A. Yes, sir. I will try. 

20 THE COURT: You may describe what you do at 

21 the time you do it. 

22 MR. LEWIS: Your Honor, this is a lawyer's 

23 objection. · Fur.ther corroborates is not rebuttal. .That was 
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1 the question and that the whole purpose of this, .this is 

2 going back over the same thing we went over ·before. The 

3 question, further c·orroborates, is not rebuttal. 

4 THE COURT: I wish he had not used that 

5 term> further corroborates. But at any rate, I conclude 

6 it is rebuttal and I overrule the objection. 

7 
1 MR. LEWIS: I certainly object. 

9 1MR. LEWIS: Let the record show he's movin~ 

10 the shift lever, moving it back and forth. 

11 i BY :rvm. COHEN: 

12 - Q, 'I wish you wouldn't have done that. 

13 MR. LEWIS: But he is •. 

23 ,THE COURT.: Is it now in a position, r·1r. Cohen, I 

1 you want the Jury to s·ee after Mr. Devine has touched it? 

2 BY ~llR. COHEN: 

3 Q. Is that . sati.sfactory to you, Mr . Devine, for· 
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14 the demonstration? 

A. ~I'm sorry. I didn't understand. 

6 Is it satisfactory now for your demonstration? 

7 : I don't know. The thing is we are looking a~ 

8 an instance t;tiat happens once out of a million times or a 

9 couple or million times. To try to set this thing up to 

10 duplicate tha,t is a trial and error process, sir. 

11 THE COURT: If that 
I 

is the case I am going to 
I 

12 entertain another objection as to whether you want to do 

13 it. 

14 MR. LEWIS: I do so object. 

15 THE COURT: !:sustain the objection. 

16 MR. LEWIS : Thank you. 

17 ; MR. COHEN: I'd like to exclaim surprise and 

18 approach the: Bnech.. ~, .; 

19 MR. LEWIS: Surprise at his own witness. 

20 (The following was heard at the Bench, and was 

21 outside the hearing or the Jury.) ' ... 
22 1 MR. LEWIS: Unless you want the witness 

23 excu_sed --
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1 ·THE -coURT: Do you want me to excuse the 

2 witn·ess? 

3 MR. COHEN: That is all right. 

4 I express some concern because he said it· 

5 happens once in a million times. 

6 THE COURT: Once in a million times and it's 

7 a trial and error situation •. It suggests to me what he is 

8 -doing is something s6 speculat.ive it. has no probative · l 
9 weight. 

10 ·MR. COHEN: I think we.ought to ask him·outside 

11. the hearing of the Jury whether t.hat · was a cavalier · 

12 remark. I think it was. He said nothing to me b·erore. I 

13 really think it.' I don't think there's been any study 

14 made as to the. frequency and I don't think he's talking 

15 about once in a million times.. I think. it happens more 

16 frequently than. that. We demonstrated here. It happened 

17 about eight out of ten times. 

18 THE COURT: Go ahead, Mr. Lewis. 

19 MR. LEWIS: This .is rebuttal. The man has 

20 testified and then wants a recess to correct his testimony.: 

21 MR. COHEN: I just thought it was a ·raultly 

22 remark. I realize it's my own witness but I should be 

23 given the opportunity to rehabilitate him. 
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l , THE COURT: The reason I ruled it w·as proper 

2 rebuttal was because Mr. Everson yesterday.gave a 

3 demonstration as to how that functions to ~how you couldn't 

4 . ' 
get it out of Park, which is in controversy, and further to 

5 demonstrate how that works. I concluded it would be 

6 proper rebuttal to show on that very same exhibit that if 

7 the Plainti.f.f" was able to show it that there was t-he. 

8 illusory part which would slip into Reverse, the exhibit 

9 was set up, the expert witness was there, the Jury saw it, 

10 and then the witness himself says, It happens once in a 

11 million times and it's a trial and error· situation. 

12 MR. COHEN: I think he's meaning trial and 

13 error to get it into position, how it really happens in 

14 real life. That is what he meant by trial and error. It's 

l5 hard to set it purposefully. It's trial and error. You 

16 got to make some trial and error to set it purposefully • 
.. 

17 That is what he was talking about. It's not trial and 

18 error. People don't do this purposefully. They do it from; ... 

19 inadvertence. To set up the demonstration in Court you:~got 

20 to do some trial and error to duplicate what customers are · 

21 oing inadvertently. 

22 MR. LEWIS: Once in a million - two million 

23 imes is what he said. It doesn't make any difference 
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' 
1 whether· he's t.rying to or not trying to. · I have never 

2 heard of a person allowed to recess and re-route·the 

3 expert witness, particularly on rebuttal, testimony I 

4 objected. And here we.go and there it is and now he wants 

5 a recess to help him out. • 

6 MR. COHEN: I'm not talking about a recess. 

7 1 MR. LEWIS: This isn't an average witness. 

8 He's an expert witness.· He .said he studied these problems. 

9 since 1976. 

10 'MR. COHEN: Not since 1976. 

11 ' MR. LEWIS : Y.es, he had. 

THE COURT: Did you have anything else? 

13 1 MR. BANCROFT: He already stated he thinks 
I 

I 
14 these systems: are all remarkable. He's just corroborated 

15 that sta~ement right here and it wasn't a cavalier 

16 statement at all. 

17 : THE COURT: I conclude there is no probative 
' 

18 value in the demonstration. He's made· the statement. I'm 

19 not going to :1et you go over it. 

20 MR. COHEN: Your Honor, would you witness the 
I 

21 demonstration outside the hearing of the Jury and re-

2'.l consider its :probative value. It will take thirty seconds 

23 more to finish it please. 
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; 

1 iMR. :LEWIS : ·r object . This is another I . 

2 at.tempt to reqonsider it, 1.s all it is. This is live. 

3 

4 

. I 

I This 1s a case. 
i 

This is a live trial. 

rMR. COHEN: Your Honor, I think you're 
I 
I 

speculating aoout what he meant by trial and error. 
I 

5 I think 

6 you ought to ~sk him. 

7 

8 .expert --

9 

10 

i 
I 
!MR. LEWIS: Is trial and error something an 

. I 

i 

: THE COURT: Okay. 
I 

I MR. COHEN: 
I 

It does take trial and error to 

11 set the demon,stration up. That's a .little unfair. 

12 ; THE COURT: Have a seat. 
I 

13 (The following resumed within the hearing of 

14 the Jury • ) 

15 THE COURT: Would you all go upstairs please. 

16 (The Jury was excluded from the Courtroom, and 
I 

17 the followin~ resumed outside the hearing of the Jury.} 

18 
I MR. LEWIS: Fo.r the record I'll / say after the 

19 comment was ~ade it was moved 

20 MR. COHEN: It was moved after I touched it. 

21 THE COURT: I am aware of that. That is 

22 accurate. 

23 , THE COURT: Go ahead, Mr. Cohen. 
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1 

2 

BY MR. COHEN: 

Mr. Devine, you used· the expression, it's 

3 trial and error. Would you elaborate to the Court what 

4 you meant by that when you said that. 

5 A. Certainly. In the testing· I did o.f the real 

6 cars I .found that by trial and error I could get the tang · 

7 to hang up on the land between Park and Reverse. Each time 

8 that ! did that I slammed the door of the car, bumped the 

9 st.e~ring wheel trying to . see whether :~the: 1.lnit would slip 

10 into Park or would slip into Reverse. Sometimes it would 

11 slip into Reverse. I never had it slip into Park. But 

12 _ sometimes it would stay on the land and not move; in which 

13 case I would move it a little more and see -~ what I was 

14 trying to do is duplicate what I felt the operator was 

15 doing when the transmission supposedly hung up or when the 

16 land was on the position or when the tang was on the · 

17 land between Reverse and Park. It's not a thing that 

18 happens -every day.· 

19 ~ You used the expression, one in a million 

20 MR. LEWIS: Just a moment. I think the 

21 questi,ons are proper but I don't think insinuations or 

22 sugges'tions are proper. I think a direct question is 

23 proper. 
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If this thing works as it did before the 

20 parking brake released. The detent roller is now in full 

21 Reverse position and the tang may or may not be -- At 

22 that time it slipped off in Reverse. This does happen with 

23 the tang still on the land and have the transmission slip 

1 into Reverse and the brake release. 

2 .Would you try and do that again. 

3 As I said, sometimes you have to do it two or 

4 three times to get it to hang up. 
·~ .' . ' 

5 
The reason I fiddled with it before is --

6 It's not up --

7 There it is. 

8 
I Do you want me. to do it again? 

9 It's sort of there. It's not into Reverse yet. 

10 Well,_ if it were in Reverse --

11 MR. LEWIS: Well 

12 ·- BY MR. COHEN: 

13 Q, Explain that, Mr. Devine. If it were in 

14 Reverse what? 

15 A. If it were in full Reverse the parking brake 

16 would be released. 

17 Q, Where is it on there? 

18 P. .. (Indicating.) ' 
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19 , 
MR. LEWIS: Where is it? 

20 
'!'HE WITNESS: It slipped off again. I don't 

21 think this is particularly significant. 

.BY MR. GOHEN: 

23 Q, There it is. 

1 ' , Would you set t·he brake again. 
I 

2 , It's still on the land. 

It's still on the land now. 
3 

4 'THE COURT: I am going to let the Jury' see it, 

5 Mr.· Lewis·. may make such argument or cross examination 
.... +· 

6 on the witness' earlier statements as he deems appropriate. 

7 , THE WITNESS: Can I speak to you. 

8 , THE COURT: Is it about your testimony? 

9 ; THE WITNESS: Yes, sir •. 

10 
1 THE COURT: Go ahead. 

11 'Mr. Lewis, you can listen. 

12 - 'THE WITNESS: The thing concern.s me when the 

13 detent roller. is on top of the notch if" it goes far enough 

14 over, as I explained it before, you can. slam the door and . 

15 so forth and it would. stay there and, or course, this could 

16 be·demonstrated to the Jury too. But I didn't want to have 

, 17 one Shot at it and have it hang up and not do what it does 

18 on one demonstration. 

l9 · . THE COURT: Mr. Cohen, you better explain to 
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20 me what it is you want the witness to do •. · 

21 MR. COHEN: I want him to do. what he Just ·did 

22 with you. It may two or three times to show the different 

23 variations: one, that it can stay with the tang. held up on. 

1 the land; two, that the tang can fall off; three -- -what 

2 was the other thing? 

3 
THE WITNESS : I.t . can stay there. 

4 
MR. COHEN: It would just stay there. It 

5 might not go down when he slams the door. We'll admit all 

6 of those are possible. 

7 
MR. LEWIS: I agree. Everything in the world 

8 is possible. 

9 
THE COURT: Okay. Ask the Jury to come back. 

10 
MR. LEWIS: The Court please, I continue my 

11 objection. I do not feel this is rebuttal, and particularly 

12 after the statement of the witness as to the probability 

13 of this happening once in.a million or two.million times • 
. 

14 I Just don't think there is any probative value at all. 

15 I just don't think it's fair. 

16 
THE COURT: I think it's a very close 

17 question as to whether it has probative value. And in 

18 doubt 'I'm going to let the Jury consider it, let .you argue to 
19 the Jury and let them draw their own conclusions from the 
20 experts' statements. 
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11 (The ·Jury returned to the Courtroom, and the 
' 

12 - following resumed within the hearing of the Jury.) 

13 BY MR .. COHEN: 

14 Mr. Devine, would you go ahead with the 

15 demonstration as you were doing. 

16 THE COURT: So far as spectators are 

17 conce:rned,please don't have any talking at all becau~e it's 

· 18 difficult to hear with this thing on and each member of the 

19 Jury must hear without any interference from spectators. 

20 Go ahead. 

21 THE WITNESS: I placed the tang of the' 

22 selec~or lever -- yes, the tang of the selector lever on 

23 the land between Park and Reverse, as you saw it before. 

1 The rct>l.l.er on the detent spring ls near the top of the 

2 notch between Park and ·Reverse and if I simulate slamming 

3 the door I want you to notice the parking brake should 

4 release; the detent r·oller will roll into Reverse; the 

5 selector lever may or ·may not drop into the Reverse.position.· 

6 MR. COHEN: May we have the Jury·see this 

7 pleas.e? 

8 THE COURT: Yes. Any Jurors who.want to may 
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9 come down and look if you choose to. 
I ' 

10 THE WITNESS: I will simulate slamming the 
I 

11 door :of the car •. Notice the emergency brake released. And 

12 if you look, the detent roller came down off that slope or 

· 13 off the peak into the notch between into the Reverse 

14· notch and the, shift lever was still 

15 MR. LEWIS: You just moved the shift lever, 

16 didn •t you? 

17 : THE WITNESS: Yes, sir. . I wanted to 

18 demonstrate · the shit't lever was still ~~ had its tang on 
i ... 19 the land between ReveJ;"se and Park. 

20 BY MR. COHEN: 

21 Do you want to Unplug that for a minute. 

22 ! You've· tried doing this several times since 

23 last night and this morning and today, Mr. Devine? 

A. Yes,. sir. 
2 

Q, :Now, will you tell the Jury please the 
3 

di·fferent things that occurred when you tried doing the 
4 i 

experiment, how many different ways it erided up? 
,5 

MR. LEWIS: Is .this rebuttal? , 
( . 

THE COURT: Yes. I overrule your objection.· 
7 

ii'HE WITNESS: Well, the same operation I did 
8 

on live cars to try t·he same thing and this duplicates 
9 

that very well in that when you put the shift lever tang 
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10 
on the land it depends where it finally comes to rest on 

11 the land as to what happens. In the first case we 
12 

demonstrated here today the shift lever, actually the tang 

13 ' 
dropped;into Reverse and the emergency brake released and 

14 
t~e transmission was then in full Reverse. And if the car 

15 
had been complete in operation it would have gone into 

16 
Reverse and it there was nothing in its way it would have 

17 backed up 

18 
. The second thing that can happen, as you saw 

19 . . 
demonstrated,' you can place the tang on the land in such a 

20 

21 

22 

23 

position that when you slam a door, bump the steering wheel 

or whatever, the same thing happens, that the transmission 

slips into Reverse and th~ emergency brake is released 

and in some cases the shift lever tang will also drop into 
l - Reverse. 

2 Ther.e is still a .third conditio·n that exists 

3. and that is you can again have the tang on the land, you 

4 slam the door, you have the emergency brake on, you slam 

5 the door and nothing happens. In other words, the system 

6 is stable at that point. And you get away with it at that 

7 time. 

8 So, it is possible for the average operator 

9 to have placed the shift lever in the wrong position and 

10 still not have had a problem. It's a very delicate sort 
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11 

12 

13 

of po
1
sitioriing of that shift lever which results in this 

thing we witnessed here. 

What is your opinion of that delicateness in 

14 a design for safety? 

15 

16 rebuttal? 

17 

18 

19 

MR. LEWIS: The Court please, is this 

THE COURT: I sustain the objection. 

. BY MR. COHEN:. 

Mr. Devine, you heard Mr. Bryant te-stify, the 

20 engineer from the Steering Wheel Department of Ford? 

21 

22 

23 of 

1 

2 

3 

4 as 

A. 

. Q, 

Yes, sir. 

Did you hear him say that what the parameters 

his responbility were? 

A. Y.es ., I did . 

Q, Where was that from? 

A. Well, he had very sp·ec ific responsibilities·and 

far as the transmission linkages were concerned, as he· 

5 explained, his responsibilities stopped at the point where · 

6 the linkage ties into the manual lever on the side of the 

7 transmission and he was not concerned with what went on 

8 inside the transmission as long as f.ulfilled his function 

9 of properly positioning that manual lever with the 

10 equipment he designed and was responsible for. 

11 Q, That was up in the steering column? 
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12 - .Yes,· sir. 

13 Q, Can one evaluate the problem that was presented 

14 to Mr. Bryant -the way ne did? Was it proper for him to 

15 evaluate the problem without getting together with the trans-

16 mission people to :determine.,what.·wasjhappening down:.inside th 

17 transmission when the customer was reporting that they felt 

is the shift lever was jumping from Park to Reverse? '• -~ 

19 A. From my experience in engineering from an 

. 20 appli1cations standpoint you need to look at the entire 

21 system to evaiuate it and to properly apply it. 
/ 

22 Does that answer your question? 

23 Q, Yes, it does. 

1 Was the state of the art available in 1971 

2 .to Ford to avoid this ty:pe of delicate unsafe condition? 

3 MR .• ~WIS: Objection to the form of the 

4 question. 

5 THE COURT: I overrule the objection. 

6 You may answer. 

7 THE WITNESS: I believe it was. Yes, sir. 

8 BY MR. COHEN: 

9 Q, Will you tell the Court and the Jury what 

10 that would have required? 

11 The transmission designs that I '·ve looked at 

12 - which are, of course, basically this Ford C6 design and the 
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13 General Motors design have the difference we've discussed 

14 and have discussed throughout the trial and that is the 

15 Ford land between Park and Reverse is smaller, shorter than 

16 the.land the General Motors car has. The testimony in the 

17 past day or two has indicated that.the Ford personnel in 

18 examining that land for the General Motors car had · ... • .. 

19 decided the opportunity of the tang hanging up or being 

20 erroneously placed on the langer land would be greater than 

21 it would be on the shorter land and therefore it would not · 

22 benefit the s,afe operation of the transmission. They 

23 testified I believe that also to modify the Ford 

l ~ransmissian t.o actually te·st the benefit or the 

· 2 de.triment of. the lone;er land would have been a very 

3 substant.ial .undertaking and ·they decided not to do 1 t. 

4 It's my opinion that the General Motors longer 

5 land encourages the operator to go the whole way into Park.~ 

6 Also, the longer land, if the operator doesn't qu1te reach 

7 Park would have the same effect we demonstrated here of 

8 nothing happening because the odds of it getting farther 

9 over the ce?}ter are greater than with the longer' land ··r 

10 feel in my opinion than falling short of the center of the 

11 land with the attendant likelihood -- Well, I don't want 

12 to take everybody's time with a bunch of technical 

13 description·. But the substance· is it is still my opinion, 
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14 as it was before, that the design of the Ford transmission 

15 does :encourage the reasonably prudent operator to place 

·16 that tang on the land between Park and Reverse· and with the 

17 subsequent possibility of the system slipping into Reverse 

18 and causing damage and injury. 

19 What about down in the transmission? What 

20 change, if any, would have been necessary down .in there if 

21 you made a longer land? 

22 The rooster column would have had to been 

23 modified, of course, similar to the General Motors rooster 

1 caluni.'"l. you've seen ·through the course of the trial-:-, 
,.,,_ -·.rue 

2 di.stance between the Park and Reverse in the notches in 
' 

3 the rooster column.would have to be widened out to 

4 accommodate the longer land up in the insert plate in the 

5 steering column because the substance or the effect. of this ·. 

6 system we have here.is just as though the rooster column 

7 were hooked directly on the end of a shaft and .when you 

8 move the transmission lever the rooster column moves right 

9 along with it; the linkages create that effect. So, when 

10 ther~ 's a movement· in the shift arm selector there's, O'f 
I 

11 course, corresponding movement in the rooste~. column. 

12 .. So, in order to d·o this, to make a longer land, you would 

13 have to make a wider land -- a longer distance between the 
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14 two notches on the rooster column. There probably would be 
I 

15 

21 

22 

23 

i 

o~her 'changes in the transmission required too. 

Q iLet's go back a little bit and see if I recall 
I 
j 

your testimony a couple of days ago. I believe Mr. Snead, 

who used to be sitting here at the table, asked you a 
I 

1 .ques.tion when; you felt you became an·expert in transmissions 

2 and didn't yoµ s~y about three months ago? 

3 

4 

5 

6 

7 

8 

9 

10 

A. 

A. 

I 

1 Yes, .sir. 
! 

I 
, And you heard Mr. 'Bryant testify, did you not? 

jYes, I did. 

1 Thirty-seven. point seven years with Ford Motor 

Company. Right? 

A. Yes, sir. 

Q. 
i 

So, you're tellin.g the ladies and gentlemen 
I 

or the Jury y;ou know more about it than he does? Is that 
I 

11 what you'~e ~aying? 

12 A. 1 No, sir. 

20 1 MR. LEWIS:· Pefendant's Number 1 please. 

21 I hate to go over all this again, Your Honor, . 
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22- but- let 's start again. 

23 jBY MR. LEWIS: 

l Q, -
1 Down in the transmission you said there are 

2 two problems,, in your judgement there were two problems 

3 in this transmission. 
. 

One was the rooster column and the 
4 other was the 1 width or the land. Right? 
5 

: Well, Mr. Lewis, what I thought I said was -'..{ 
6 

that it waa my opinion that the transmission, the design o.f 

i 

7 
the transmiss-1.on led the operators to place the tang on the 

/ 
8 _land between fark and Reverse. 

! 

9 

10 

11 

Q. I.Try to answer my question and then I'm s.ure 
I 

Mr. Cohen wili ask you some more. 
I 

i Didn't you testi.fy on the .first _day or this 

12 - trial that. this was the proper rooster column? This was a 
I 

13 GM rooster column and that the peak was higher and that made 

14 1 t sa.fer and .!.- Is that correct? 

15 

16 

17 

18 

19 

20 

21 

i No, sir. 

,You did not say that? 

A. 1 No, sir. 
I 

'Why did you show us the rooster column? 

A. iI_did say that was a rooster column from a 

General Motor:;; transmission and I did say that the peak 
I 
I 

between the two notches did represent a wider area between 
I 

·~ .. : 
·.·. 

~2 the two notches. I also said it appeared to me as though the 

23 peak would encourage the transmission to slip .from the peak 
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1 down into Park more so than the Ford transmission~ I think 

2 that is what I said, sir. 

3 Q, 'Let me ask you this very simply: Did you 

4 place any importance on the peak? Did you.tell the ladies 

5 and gentlemen.of the Jury on your first day of testimony ·:.-. 

6 
. . 

the peak was important, it was higher and it would encourage 

7 it to go into Reverse? 

8 ·MR. COHEN: Into Reverse? 

9 BY MR. LEWIS: 

10 Q, Into Park ·and Reverse. The peak was the 

11 important part in the rooster column here? 

12. I don't think -- I certainly did not intend 

13 to emphasize ;the peak. 

14 Q, Did you mention the peak? 

15 A Yes, I did. 

16 Q, ' Why did you mention the peak? 

17 A Simply because it varies from the Ford C6 

18 transmission. ··r. 

19 ~ It varies from the Ford and therefore since 

20 this has a peak and Ford doesn't that was a point to you. 

21 Is that right? 

It certainly is a point. 

23 Q, Did you learn overnight from your first day in 
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1 testimony whe1n you used that peak that the two -- the other 

2 ·two GM rooste:r columns don't have a peak, they don't even 

3 

4 

5 

6 

7 

8 

9 

10 

have a ridge :as high as the Ford? 

A. 

0, 

A. 

0, . 

of the Jury 

0, 

1

1 

That's right. 

You learned that· overnight, didn't· you? 

No. I did not. I kne,w that. 

Why didn't you tell the ladies and gentlemen 
I 

that? 
I 

1 

I didn't think it was appropriate. 

i 
~ You didn't. 

.. 
·• 

11 ! This isn't the roaster column that is used in 

12 the equivalent of the Lincoln Continental, is it? 

13 

14 

15 

16 

17 

18 

19 

20 

A. 

0, 

: No, sir. 
I 

The one that is used in the Lincoln Continental 

I beg your pardon -- the Cadillac, which is equivalent 
! 

to the Lincoln Continental does not have a peak? 

A. No, it doesn't. 

0, In fact, it's flat? 

A. Yes, it is. 

Q, The Ford one is rounded, not quite as much as . 

21 a peak, but ~ounded. It's higher than the GM, isn't it? 

22 The Ford is higher than the GM? 

23 Cadillac versus Lincoln Continental? Do you 
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l· want to take. a look at it? 

2 A. . I '11 be glad to but I don't think I understand 

3 . your question, Mr. Lewis • 

4 Q, I'm talking about this area between Park 

5 and Reverse on the GM; it is flat. .On the Ford it is 

6 higher and rounded, is it not? 

7 On the Ford rooster column the peaks are all 

8 the ~aine height •. Is that what you are talking about? 

9 Right. It's a height. And on the Cadillac. 

10 it's flat, isn't it? 

11 A. Yes. The height of the flat portion is the 

12 _ same as 'the height of ·the peaks on the turbomatic 400. 

13 0: Have you got a Cadillac rooster colwim for the 

14 .1973 model? 

15 A. No, sir. 

16 Q, It is flat, is it not? 

17 A. Yes, sir, it is. 

18 Q, Are you telling us the Lincoln Continental is 

19 also flat? 

20 A. No. 

21 Q, It is rounded. It doesn~t go quite as high 

22 but it is rounded, isn't it? 

23 A. It looks relatively sharp to me. 
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. 
. We 1.1, do you want to come down here and take a 1 

2 look? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I ,·m very familiar with it. I '11 be glad to. 

Q, I thought you ought to. be. 

It is rounded. It is not flat, is it? 

A. Mr. Lewis, it is not flat. ·That is correct. 

Q, And the Cadillac is flat for the same year? 

A. For the spacer between the Reverse and Park 

detent, yes, sir. 

Q, Yes, sir. That is exactly --

You h~ve looked at this and would you concede 

it's a true I 
replica of a '73 Lincoln Continental? 

A. By the statement of the Ford people it is. 

Q, jDO you know that or not? Are you relying on 
I 

their statemeAts? Are you relying on your inspection and 
I 
I 

knowledge in the field? 

A. :Mr. Lewis, I'm ninety-nine point nine per cent 

certain it is 

Have you ever seep one? . 

A. Yes, I have. 

Q, .Do you have any difficulties answering my 

question? 

1A little, simply because I am not absolutely 

. :164 



ii I posit:-! ve. I 'm nlnet y--nin-e po int nine per cent positive . 
I 

2 
1 Isn't it pure common sense that the farther 

3 the wider that land the farther yoµ have to move it, 

4 particularly if you' re careless, i.sn 't it more of a chance . . . 

5 to leave it up on the land than on a harrower land? 

6 A. Mr. Lewis, it's my opinion that the likelihood 
7 

of the transmtssion selector lever being placed on the land--

8 Q, : First of all, can you answer my question? 

9 
' MR. COHEN: He ' s answering. 

10 
~THE WITNESS: I'm trying to answer, sir. 

11 BY MR. . LEWIS : 

12 Can you answer it either yes or no and then · 

13 explain it? 

14 Isn't it more likely if a wider land the 

15 chances are more likely you will leave the tang up o-n the 

16 land, if it' S' a wider land? 

17 A. i In my opinion it is not more likely .. 

18 Why do you say that? 

19 A. Because I feel the longer distance the lever 

20 I 

has to travel and' the wider land encourages the operator to 

21 make that ex~ra motion and to reach the Park position. 

22 Q, We're only talking about an eighth of an inch? 

23 A. You are at the insert level but· not at the 
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1 motion at ·the ,~nd of the shift lever. 

2 ~Right. Where does the land _end up? tt 's on 

3 the insert plate. It's not up here, is it? That .is. what 
I 

4 
I 

we're talking about. 
I 

5 iThe operator's hand motion is out at the end . 

6 
I 

of the shift lever. 

IBut you go down. That is a down_motion. 

8 You heard Mr. ;Bryant say that, didn't you? 

9 ;Say what? 
I 

10 'Didn't you hear Mr. Bryant, Al Bryant, say, If 

11 · you go down it might be a tendency but going up you even 

12 _ have to make more effort going up? Does that make sense to 
! 

13 you? 

14 
1 That you have to use more effort going up? 

15 I 

1 

Yes. 

16 
1 Yes, sir. 

17 1 So, you don't get a momentum. If you get any 

. 18 I 

momentum it would be going down. .; 

19 1 Again, Mr. Lewis, this is a matter of opinion. 

20 I And obvious!~ 

21 , You got your opinion. Mr. ·Bryant 's got his 

22 opinion. 

23 Yes, sir. 
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1 And Mr. Bryant has been in the automobile 

2 business for thirty-seven point seven years and you became 

3 an expert three months ago? 

4 A. 'Yes, sir. 

5 Let me ask you. this : Rega·rdless of what else 

6 we say, if.we call this the land and I. don't care.how wide it 

7 is, whether it's one inch or one foot, if you - no matter 

8 what system it is you can put it right up on the end, can't 

9 you? 

10 A. r believe so. Yes, sir. 
I 

11 The same thing is going to happen, no matter 

12 whetber the land is one foot or one inch? 

13 Yes. ! think so. 

14 Q, ~rt can fall into Reverse·or fall into Park,, 

15 depending on which side of the land the operator leaves it 

16 up there on? 

17 A. ,Yes, sir. 
I 

18 Q, . If you take the care ~- If the operator takes . 
-.~ 

19 the care to put the selector column in the proper gear it 

20 is not going to jump out, is it? 

21 A. If it's put into Park it would not jump out, 

22 if put in properly. 

23 Q, No question in your mind about that? 



l :No, sir, none. 

2 'No question in your mind no one from Ford, 
I 

3 Mr. Bryant, Mr. King or anybody else, has said if the 

4 operator is careless and leaves it up there, depending on 

5 where they le~ve it, it could either fall into Park or 

6 Reverse, isn't that true?-
; 

7 
I .• 

, .I •m not sure the reference to Mr. 

Q, King. Okay. Well, eliminate Mr. King. 

9 A. I don't remember that being stated.but· I don't 
I 

10 see anything 1the matter with the statement. 

11 Q, : This is true whether you are driving an 

12 automatic shift made by Chrysler, General Motors or Ford, 

13 isn't it true.? 

14 A. If you can hang the lever up, yes, I think so. 

15 Q, I would rather -- There is no hang involved, 

16 is it? 

17 A. , No. It is placed on the land. That is correct. 

18 Q, If you don't take the care to slide it over 

19 tar enough, if you end it up right on the corner there, 
i 

20 this being Park, this being Reverse, if you land it up on 

21 the corner t,he same thing is going to happen no matter how· 

22 wide the land and no matter who manufactures the system. 
I 

23 Is that c.ornect? 



1 A. 1 I'm ·not ·sure because I did not investigate the 

2 Chrysler. 

3 Q, The GM will do 'it, won't it? 

4· A. ' GM and Ford, yes, sir. 

17 
1 THE WITNESS: Yes, sir. I thought I 

18 understood.the question. I thought Mr. Lewis asked· me 

19 

20 

21 

whether· if·~you place the tang of the transmission lever on 

the edge of ~he land in the General Motors and on the Ford 

whether it wbuld likely, whether it could slip off in 

either case ~nd yes, it could. But I'd like to explain that 

23 again. My o'pinion, firm opinion, . I might say is in the case 

1 of t·he Ford 1 

the design of t-hat transmission linkage leads 
I 

2 .the operato~ to place the tang on that. position, if you 

3 li~e, on th~ land and it does it more so than the GM 
I 

4 transmis·siort. 

5 BY MR. LEWIS: 

6 You mean because the Ford land is narrower 
I 

7 there's more chance the operator wd..ll leave it up on the 

8 land? 

• .. 
..... 

9 A. It's the total design of the thing, Mr. Lewis. 
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12 
You heard Mr. ·Barr testify yesterday. I 

' 13 believe you were in the Courtroom, were you not? 

14 A. Yes, I was •. 

15 Q, He's a professor he states at the Naval 

16 Academy where he teaches engineering. Is that correct? 
17 A. He said he was, yes, sir. 

3 He to.ld you, did he not, or he told us that 

4 he made measurements about the inch pounds of effort, not 

5 up here at the handle but inch pounds of errort down here 
i 

6 on the land it' would take to ·move the tang. You understood 

7 him, didn't you? 

8 A. I thought I did, yes, sir. 

9 Didn't he say his tests showed it took less 
I 

I 

10 effort~ to cause the tang to go across the GM land ,than the 

11 Ford? 

12 A. Yes, he did in the direction from Park to 

13 Reverse. In o~her words, he mentioned apparently the 
' 

14 resistance of the lever moving it from the Park direction · 

:170 



15 towards the Reverse direction on the land, yes, .sir •. 

16 Q, What that means is that regardless of where 

17 .you put your hand the torque or the force, effort necessary, 

18 torque in inch pounds down with the tang on the land would 

19 take more inch pounds or more torque to cause that tang 

20 ' to move in the Ford product than in the General Motors 

21 product based on his tests? 

Yes, sir. 

j23 Q, Have you ever made such tests? 

1 
No , · I haven 't • 

2 
I migh~ also say that when..you_measure that 

3 I. 

forc.e moving the :lever down towards the.Reverse position 

4 
you could assume particularly if the tests were made in a 

5 
stat.ic condition, that is without the automobile in 

6 
operation, that the same difference would exist, which 

7 
would mean it would take more effort to move the Ford 

8 transmission lever to Park. 

9 
I· didn '·t run the tests so I really can't 

/ 10 
comment. 

11 
··, .. That was the test that did indicate it did 

12 - take more effort down here to cause the tang to cross the 

13 land into either Park or Reverse, didn't it? 

14 He said it took more effort, more force, more 



15 

16 

17 

18 

19 

20 

21 

23 

J. 

2 

3 

4 

5 

.6 

7 

8 

9 

torque, however you want ·to measure it, to move from the 

Park direction if you will with the tang placed on the land, 

to move from the Park direction down towards the Reverse 

direction. What I said as a corollary is if the transmission 

were static,: the car not operating, it-would also take 

proportionally the same difference in effort to move the GM 

transmission or the Ford transmission into Park. In other 

words, it's harder to put the Ford into Park than it is the 

General Motors is what he proved. 

Q, ::He ·measured it both ways., didn't he? 

A. I did .not understand him to.have done that. 

Q, Is that right? 

A. As I heard his testimony I understood he 

moved it only from the land --
Q, Well,- the land is flat ,: .. isn't it? 

A. . Yes, sir. 

Q, But you have made no tests whatsoever? 

A. No,. sir. 

'f 
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L -

11 THE COURT: Any motions before we get to 

12 - instructions? 

13 MR. LEWIS: Yes, I do. 

14 I would like. to reassert -- I'm not going to 

15 argue the whole thing but I still feel the same way and for 

16 the sake of the record I'll put it on the record~ about 

17 the Massey versus Firmstone.theory. 

18 'But I respectfully say to the Court after 

19 the Court has now heard the testimony of Mr. Bryant and Mr. 

20 King that memos or. reports were put in, depositions, all 

21 that directing my attention.concisely to the Court -- and 

22 I know the Court has read this and I doubt anything I say 

23 has any b~aring on the Court's decision. But the Court now 

1 just heard Mr .. Bryant and what the Ford Motor Company did 

2 to respond to the field complaints that they heard about 

3 before this car was made. My motion is directed to 

4 punitive damages. 

5 I have spent quite a few hours during this 

6 trial, along with Mr. Bancroft, and there are very few 

7 cases on punitive damages in· products liability cases, 

8 extremely few. They all usually involve toxic substances. 

9 There is knowledge before the product is put in the market 

10 that it is toxic and they've gone ahead and done 1 t anyway. 
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11 Now, in this case here we have a situation 

12 which is expressed by the Plaintiff's expert as something 

13 that, happened once in a million or two million times. It 

14 is done by driver action. For lack of making Mr. Cohen 

15 upset I won't call it carelessness or negligence but it is 

16 done by driver action. 

17 The question I believe in punitive damages in 

18 a case like this is whether or not at the time that vehicle 

19 was designed it met the state of the art. I don't believe, 

20 I really don't believe there's any evidence contrary to 

21 that. I think our evidence is it did. I really don't think 
•)•) --
23 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

there's any evidence of Mr. Devine contrary to that that is 

really going to -- really going to implied warranty and 

negligence. 

But I'm arguing it on the point of punit:ive 

damages. Certainly in a s:ltuation like this does this 

measure up to the requirement under our case law of 

wanton, wilfull, malicious activities. The last case in 

Virginia involved a false arrest case, as the Court knows. 

Well, not the last case but I think the most important 

case to consider, is the Pig case. That's a case where the 

lady was arrested in the store. She begged the people to 

take her out to her car. Her husband and family were 

sitting in a car with a receipt for the goods they were 
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12 - arresting her for that she had purchased a couple of hot,irs 

13 

15 

16 

17 
I 

18 

19 

20 

21 

22 

23 

earlier. She pleaded with them and she had broken English 

and they wouldn't do it. The store representatives would 

not do it. They arrested her, fingerprinted her and I'm 

not sure if they put her in jail. I think so. But I.don't 

remember that much about it. There was a big verdict 

against the lady on punitive damages.· And our Court set it 

aside, saying it did not meet the standard or punitive 

damages. 

In this case I respect.fully say to the Court, 

as respectfully as I can, where is there any evidence of 

malicious conduct, conscious disregard of anything? The 

1 only testimony, including Mr. Cohen's witnesses taken by 

2 dep.osi tions, he ~aid ·they reacted, they reacted, 

3 investigated and explored a better alternative. They 

4 couldn't find one but they did. To.date there rea1ly 

5 hasn't been a better ~ Well, a wider land has been 

G suggested but there certainly is evidence the systems are 

7 remarkable. 

8 I don't want to belabor the point. I really 

9 don't. But I sincerely urge upon the Court that our 

10 position on punitive damages and we're talking about a 

11 volatile situation. There's a large corporation. I think, 

12 and I know the Court knows, the Defendant certainly has 
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13 rights too and I'd be the last person in the world to 

14 deny Plaintiff aright on a legitima~e issue but I 

15 respectfully say to the Court I don't believe under the 

16 evidence in this case there's a legitimate, viable issue 

17 on punitive damages and I repsectfully ask the Court to 

18 strike that count. 

19 MR. DUNN: When this motion was raised at the 

20 conclusion of the Plaintiff's case Mr. Cohen remarked that 

21 leaving the matter.open for the Defendant's case would 

22 perhaps be appropriate for further evidence ~f punitive 

23 claim to come before the Court. I submit to Your Honor that 

1 
has, in 'fact, been the case.· 

2 
A lot of emphasis has ·been plac..ed by 

3 
· Ford th t h on ·· ese wo c ange·s, the one change in the own.er' s 

4 

5 

6 

7 

8 

9 

10 

11 

12 

m~nual an.a the. one change r.:emqving 'ARK•· ,from· .. the ~RNDL. 
··..;_ 

Yc:>ur Honor, the exhibits show these changes both occurred · 

in April, 1971 before the memo showing the increasing rate 

of incidents, before the memo where Mr. Dixon sounded the 

alarm. I quote in his June 30, 1971 memo, Present 

customer usage patterns indicate that this condition of 

careless shift lever actuation ~s occurring frequently in 

the field with actual high accident incidents. 

Honor, was notice it was going on. 

'>.--6 ,_) ( 

That, Your 



l 

13 
The two changes we have heard about, as I 

14 
stated, occurred before this memorandum., Exhibit· Number.24, 

I 

15 
December 8, 1971 memorandum, Mr. Dixon raises the problem, 

16 
Again the purpose of this letter is to alert you to the 

17 
increasing number of customer complaint letters pertaining to 

18 
the transmission control operation and recommend 

19 
consideration of a design revision. Again, he is sounding 

20 
the alarm with an.awareness of the incidents.· And this is a 

21 
sounding of the alarm and a call, a plea, for action, if 

22 ' 
you will, after these prior changes. 

23 

1 

These changes were not subsequent to or in 

consequenc~ of these pleas to . alarm but were much prior t·o. 

2· ·And t·he rate of .incidents the testimony was from the 

·3 deposition the incidents were going up. ·In June they were 

4 one or two a month coming into that committee. By 

5 December they are up to six a month. 

6 Now, what real consideration went on here, 

7 Your Honor? I submit it was not very much. Mr. King .said 

8 he thought the whole process occurred over a two or three· 

9 week period of time. Everything seems to have been d.one 

10 very informally •. There is no evidence there was any real 

11 coordination with the Transmission Di~ision. The whole 

12 thing was thrown out on some sort of informal basis by 

13 Mr. Bryant and one of three other colleagues. 

I ,, 
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1-i Mr. ··Bryant testified that cost would never 

15 be a consideration in a design alternative, consideration. 

16 That is how he testified. Yet in his memorandum of 

17 January 13, 1972 he concludes by saying, We plan to have the 

18 first proposal formulated into a study package for the 

19 Study Committee by 2/1/72. Let me break to say, we know 

20 from the testimony there was never a proposal presented to 

21 the Study Committee. It got lost along the way. The 

22 memo continues, Based on cost, based on cost, the first 

23 priority~ cost and vehicle trial we will determine if the 

1 first proposal is satisfactory. If this is satisfactory 
2 

the sec,ond proposal will· not be pursued past the lay-out 
3 steps. 

4 
Your Honor, there has been no further 

5 
testimony by Ford concerning any reconsideration of the 

6 
design subsequent to this fleeting consideration in late 

7 I 

1971 - early 1972, despite the reported continued 
8 incidents. There has been no test.imony concerning any 

I 

9 warning by Ford. Perhaps it would be·one thing if Ford 
IQ decided for cost reason or whatever not to change the 
11 design but, Your Honor, they never even gave a_ warning. 

.' 

12 Mrs. Bartholomew bought. her vehicle in 1973. This incident 
13 happened in 1976. Years and years for Ford to come out 

lo! with 'some sort of warning. 
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15 
Your Honor, we are not saying this is wilfull 

16 
conduct but it was in conscious disregard of the rights of 

17 
others and tha-t is certainly one of the standards for 

18 
punitive damages. It would appear, Your Honor, from the 

19 
testimony that when it became appare~t there would be 

20 
changes involved in changing the geometry that any changes 

21 
on the land would get beyond_ just the steering column. I 

. . 

elieve the Jury can conclude that the idea was simply 

rapped along the way. 

1 What we've heard :1-s simply I think the 

2 Jury is free to conclude simply puf'fing and after the 

3 fact ·conclus:ion of things that, .in fact, did. not go on 

4 in ~ny substantive fashion. 

5 Mr .• King's testimony was really relating what 

6 someone else had told him about the things, quote, we 

7 had considered. I don't believe Mr.. King ·really test.ified 

8 of any substantive experimentation or work he did •. 

9 For these reasons, Your Honor, we submit 

10 there certainly is sufficient evidence in the record for 

11 the~e to be punitive damages claim and for that punitive 

12 - damages claim to be considered by the. Jury •. 
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l 

2 THE COURT: When this case started out the 

3 representation was made in openin_g statement and in the 

4 pleadings that there was a conscious corporate decision 

5 made by Ford that it would be cheaper to go ahead and not 

6 make any change in this system and pay off claims than it 

1 7 would be to· change the Q.esign. 

8 And so, I listened very carefully for the 

9 evidence and looked at the exhibits yery carefully to 

10 see whether or not ~hat came up. 

11 · Initially there was also the impression 

12 -

13 

14 

15 

16 

17 

18 

19 

._, .. 
that perhaps this was the Court's f~ul.t -- that there 

was the initial impression we were dealing with some 

transmission ·where it jµmped out of Park when it was 

idllng and went into Reverse and rolled away, which was 

of great concern to the Court. It turns out it doesn't 

jump out of Park at all; in fact,·it won't come out of 

Park but that if you make an· error in driving and don't 

put it all the way up into Park there is a danger it will ----20 go down into Reverse and that can happen. And you ca~ -
21 even demonstrate it once in a million or two million times. -
22 If Ford gets together and considers that design 

23 with all the people involved in it and concludes they are 
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1 not going to change that design, at best it shows they 

2 were negligent; at best it shows they made an error in 

3 'judgement; at best it shows maybe they were stupid. But, 

4 it doesn't show they did anything wilfully, wantonly or 

5 maliciously. No, matter how I look at those exhibits I 

G cannot find evidence that would justify putting the 

7 punitive damage claim to that Jury. It would simply 

8 invite speculation. 

9 And in fact; the evidence was to the 

10 contrary, that .cost was not a factor, that that did not 

11 enter into the decision. 

12 So,· I grant the motion to strike the _claim 

13 for punitive damages. 

14 From a philosophical standpoint I carefully 

15 considered the arguments submitted by !-1r. Cohen and I 

16 think it makes a persuasive case but in corporate 

17 irresponsibility or corporate avarice there is no reason 

18 there shouldn't be punitive damage in products liability 

19 cases. 

20 But the evidence in this case I don't think 

21 comes anywhere near that. I don't think it even 

22 approaches it. I think it's a serious question whether 

23 there is even any liability but I am not. the Jury. It is a 
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1 Jury question. I think particularly in view of the 

2 experts' testimony, both your expert and the expert of 

3 the Defendants, even the neligence question is a close 

4 one. 

5 MR. DUNN: Your Honor, in reciting the 

6 standards you did not state anything about the 

7 conscious disregard of the rights of others.· 

8 THE COURT: Okay. I state· it now. I don't 
j 

9 think you have demonstrated they had made a decision that 

10 wonton, _wilful!, malicious or in conscious disregard of 

11 the rights of others. 

/ 

382 



2 

3 

4 

5 

6 objection? 

7 

THE COURT: Grant 2. 

3? 

MR. LEWIS: Objection. 

THE COURT: What is the basis of your 

MR. LEWIS: No circumstantial evidence here. 

8 It 'is all direct evidence. 

9 THE COURT: Who is going to argue t:he 

10 instructions? Ar~ you? 

11 

12 

MR •. DUNN: Yes, Your Honor. 

Your Honor, there is circumstantial evidence 

13 in the testimony of Mr. Sutterly. In fact, the expert 

14 testimony there is. 

15 THE COURT: I would overrule your objection 

16 and I grant 3. 
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THE COURT: Okay. I grant 15. 

2 MR. LEWIS: What, will the Court tell me 

3 what's been done to it? I had some under, I mean, 

4 delineation and all that. 

5 THE COURT: This is the way it reads as I 

6 .have it. "If you believe from a preponderance of the 

7 evidence that the defendant was negligent, then an 

8 intervening cause such as the conduct of Dave Piles 

9 Lincoln Mercury doe~ not operate to exempt them from 

10 such"-- Should be exempt it, is that not true? 

11 

12 

13 et cetera. 

14 

MR. DUNN: Yes. 

THE COURT: n exempt it from liability," 

MR. LEWIS: Well, in that case, I don't think 

15 that is correct. I don't think that is a correct 

16 statement of the law. 

17 

18 

THE COURT: Okay. 

MR. LEWIS: In other words, what we are 

19 saying here is what they are going to argue is the 

20 foreseeability of some garage.making a mistake, which 

21 I don't think is an issue in this case any more. I 

22 just don't see the applicability of this. 

23 THE COURT: If that is, then you are not 
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going to make any reference to Dave Piles in your 

argument? 

im. LENIS: Le~'s leave it in. 

THE COURT: All right, but I am changing 

5· the his to its. Okay? 

6 

7 

MR. DUNN: Yes, You:r Honor.· Thank you. 

M.~. LEWIS: In fact, I will tell you, I 

8 will withdraw that. I won't make any mention of Dave 

9. P·iles if the Court withdraws it. 

10 

11 

THE COURT: Is that agreeable? 

MR.· DUNN: That's okay.· In light of that 

12 representation, Your Honor, we will withdraw number 15. 

13 THE COURT: 15 is withdrawn. 
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2 

3 

4 

5 

do 

on the 

THE 

20? 

MR. 

THE 

MR. 

issue of 

COURT: Grant 19. 

LEWIS: I don't know what this has to 

COURT: What does this relate to? 

DUNN: Your Honor., our concern here was 

subsequent desigri considerations after 

6 this period of 1972 and.also any warranties. The only 

7 warning we have heard about was the one change in the 

8 manua~ in early '71. If there were further warnings, 

9 certainly I think that Ford would have brought them to 

10 the jury's attention. That is the reason for that 

11 instruction. 

12 -

13 

14 
I 

~ 

THE COURT: Okay. Do you object to 20? 

MR. LEWIS: Yes, sir. 

THE COURT: I deny 20. 

MR. DUNH: Note my exception for the reasons 15 

16 

17 

stated,· Your Honor. 

THE COURT: Okay. 



18 MR. DUNN: Your Honor, simply for the 

19 record, the balance of these instructions were submitted 

20 I don't believe we need to take. I will present 

2l argument, but these are instructions that really the 

22 

2 

3 

4 

5 

Court has already ruled on. The primary issues to 21, 

22; 23, 24 and 25 go to the strict liability claim. I 

believe the Court has ruled that there is no such cause 
! 

of action in Virginia. 

THE ·COURT: That's 21 through 25? 

M..~. DUNN: Yes, Your· Honor. 

THE COURT: All i.ight. · You want me to deny )·· 
.. 

6 each one of them,· and you can state for the record your 

7 objection·or exception? 

8 MR. DUNN: Yes, Your Honor, perhaps direct, 

I 

9 that's the best way. 

10 THE COURT: I deny 21, 22, 23, 24 and 25.. 

11 MR. · DUNN: . For the record, let me simply . 

12 state that instructions 21 through 25 relate to a strict 

13 liability and cause of action definitions and contents 

14 of that cause of action. Each is applicable and is a 

15 statement of the strict liability, cause of act:ton. I 

16 would note my exception to the Court' s denial. 
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17 THE COURT: All right. And I am about to 

l8 deny 26. You want to state your exception and reasons? 

19 MR. DUNN: For the reasons stated prior to 

20 lunch, Your Honor, and in argument on the motion to 

21 strike' the punitive damage claim, plaintiff believes 

22 that instruction 26 and. instruction 27 are appropriate 

and should be given to the jury. Note my exception. 

Particularly for the reason, Your Honor, that plaintiff 
9 .. 

submits there was sufficient evidence of conscious 

3 
disregard of the rights of the plaintiff in the actions 

4 and inactions of Ford. 

5 
THE COURT: Okay. I deny 26 and 27. 
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13 All right. Is there any objection to D? 

14 MR. DUNN: Which number? 

15 THE COURT: D. 

16 MR. DUNN: Yes, Your Honor 

7 · MR .• DUNN: The Court has ruled that Massey 

8 against Fi~nstone is inap~licable in this case and for 

9 that reason I think a particular instruction on it would 

10 only be confusing to the jury. If the Court is, however, 

11 inclined to gra~t it, it should be granted in full. 

12 There's part B to the suggested instruction and Sec.tion . 

13 10.07 I have not written -- I have written out on a 

14 piece of paper, Your Honor. Mr. Lewis has given us part. 

15 THE COURT: Okay. Is there anything else? 

16 I am about to deny D. 

17 M'R. LEWIS: Deny D? 

/ 
18 THE COURT: Yes, sir. 

19 MR. LENIS: Well, this is a correct 

20 statement of the law. 

21 THE COURT: Is this your Massey v. Firnstone 

instruction? 

MR. LEWIS: Yes, sir. 
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11 

2 

3 

4 

5 

6 

7 

8 

9 

15 

16 

17 

18 

19 

THE COURT: I am consistenly holding that 

. that doe.sn' t apply to this case. · 

M..~. LEt·TIS: Well, I can understand the 

Court's ruling on a motion to.strike or things of that 

nature, but I think it has a jury instruction. This is 

·the law. I don't think _there is any doubt that this is 

the law. Now, if the jury believes this, you know, I 

don't care what anybody else believes. If the jury 

believes this, I think she's bound by her testimony. 

THE COURT: I don't deny for a moment that 

it is a correct statement of the law, but what I am 

concerned about is whether or not that law may be 

applied to the facts of this case •. · 

MR. LEWIS: Based on the testimony of the 

20 plaintiff unequivocably that she put the car in park. 

21 There is no other testimony. Now, her -- The only way 

22 that we are entitled to that. Now, her expert, over my 

23 objection, says, no·, she really didn't. She thought in 
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1 her mind that she ~id, but we are entitled to that. That 

2 is the law. 

3 

4 

5 

6 

7 

5 

6 

7 

8 

They can argue. I think they can· argue 

that she didn't, but, Your Honor, what it says is this. 

A plaintiff cannot rise above her own testimony, no 

m~tter what other witnesses she.brings in. She has 

said unequivocably that she was in _park gear. 

But if we grant or if we propose an instruction that is 

a true principle of the law. that. is applicable~ without .. 

the Court deciding whether or not it is on the factual 

basis, and that is the whole point •. I.think under the 

f~cts of this case it is applicable. Now, I think it 

would be truly, I think it would be abusive discretion 

for the Court to say, I am deciding that there is no 

issue here. 

9 THE COURT: I don't think the Court is 

10 exercising discretion. I think that it is inapr:>licable 

11 to the issues of this case, and I deny it • 
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. YJI". Alexe..."ldraHi.cz e..'ld the Yriter. met Yith J.tessrs. R. W• Smith, "'G. Schulz·,! .. 

and Vern·Petersen or T&C on >pril 29, 1971 to revie~ the shi£t lever · 
/ jtl:!lping out of park problen reported from the field. To date 42· field · 

proble:c!s dating back to 1968 have been reported. T&C agreed to notify · 

. .. ~.~. -·· .. 

· their !'ield engine~rs ari..d repoz-t to· the Pa,rartrain repa:·tment any problems 
they encountered. T"nis Yill assist tts in .further identifying the problett •. · 

• They also agreed to investigate the ramp angles for. the parking pall in 
all trans:dssiora e...--id the brazing" or the !nQnual lever 0!1 the ·transciss~cn.' 
.In vieV of the implications of the field that SO!.ile custo:ier.s.-do not push.: 
the .shift lever fully in park, a request for Pink Problems has been : ! 

···.issv.ed to re:iove the letters "a r k" from the park posi ticn on the PR.!.':DL 
lens. ·This then clearly identifies v.Lth the pointer vhere the lever should 
be to insura park cngaeement. To d~te Ch~ssis has been unsuccessful in · 
getting the Vehicle orrice to accept this problem. 
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Eight m:.!-t~,; l:!.va beeii transre~r~d to ~, AdV.,,;,ed t'o!hicl~ ~c-; ·f;cj ~:-;. ·~; ,·.·. 
the net.i colu:::n task force. . Upon selection of the Uri t S~per'l;'iso;. by- J.:. tacl~e~; · · · 

·the ni.'lth dra!ts:~:i will b9 _selected 21:1d :tz-e.nsfe:-red tot~ grO'J.p. . · . · . · _ .. · .·.. .·. ·· 
.·. . . ·., ...... '. . . . . . •· . . . 

A re~::isitio~ fc~ t~.ree -Design Engineers ~or.the 1973 B-.u:per·Prcg:a:i l:,g.ve bee:;. 
processed an~ u~o:. ti.nal epprov?l e~gineers.\ii.11 be hired ro~ these positio~~- j·:: 
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. . . ···~··· -:" .. . . . .. 

0. lC.. Walthall 
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Sh:1rt LeY'er and 'rraasminior:i Engageme:it 
Park to Reverse • 

. . ~ .· • 
. '• 

. .: 
. ·· ... ·· . . .. ':· .. . .. ; i. . -:'" ·:: . . .. . ,_ 

i 

~· pz.rpcse o~ this letter is to alert: you to tha increasing nw:iber o~ 
c::uat==zer complaint letters pe.--taiaing to the transmssiaa caatrol opera.
ticm. am recommend. consideration ct a design revision. The pri:::a.""Y moc1e 
c~ an alleged 11ertor.:m:ice 11roblem occurs vhea the, r.ustomer leaves the 
ve!ticle with ·the engiAe :uz'"ir::ig, thinking he has moved. shitt lever into 

• "~ position, and. the transmiasioa. subsequently engages 1n reverse.· 
We a:ie. =v receiving 811Praxi=at~ six lett~ per month of this t"JP•· 

'?he. 'Attached. customer letter trcm Mrs. Leo Applegarth 1s typical ot those 
received. '?he ~onc1usioa. that the ''reversen to "~k" detent travel is 
marginal deserves coms1d.erat1on as· the l972 Ca.clillac shi!t tra.11el trcm 

. '• .. ::· .. 

.. "3'al"k" ta "reverse" is noticesblf greater than ~hat noted. on Ford v.!hicle3 • 

I~ 1s requested that aey d.esigr::,, tooling and cost icplicatiocs of an 
inc:ressed. travel. tor "reve..~e" to "park" detent be established. Jointly'· 
\d.th the 'rnmm1ss1oa DiV1s1on tor possible incorporation in f'or-~ designs. 

-'"'. .: . . •· .. . : 

.. ·· 

·. 

. it1 b..L:.· 
J~Martin, Mnnagee 

Concur: 
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June 9, · 1971 
~ . .. ..... . 

.•.: ... 
. , 

· Ford Motor Co. . . =· .:. : .. . . . -:. . . . '; : .· .. . '- . : . ···- : .. . . . .. 
DetrOit. Michigan . ... ·. .·· . .- .. . - : .... · .· -~ ... · ·. 
Dear Sir. 

· ... : ·. 
. . . . 

··· __ I am just recovering from an experience In·Vfhicli I dcin0.:.believe :·<~ ,, :::/_ :.~. 
I was entirely responsible. If there is. some engineering flaw whicl;l ... · ~ . 

· is correctible. I am sur~ you would want to c:Orreet it. ,. · ·.·. '· · · .· 

·· We own a 1970 Mercury, ·purchased Decemb~r 18th with approximately· · 
· 3500 miles on it. . . . . .· · · . · . · · ·· · •• 

. . . . - .• . 
!11t • 

_: .... · 

I drove it down the driveway. last Thursday, wanted to get out at· the· ·· · · · · · 
street, · put the car in park and proceeded to get out.. ·The n~~t thing ·. · . · · · 
I knew I was thrown to the ground. Fortunately,. I did have the.. · · 
presence of mind to roll or I would have been· run over. The car . 
proc:::eeded backing up our driveway for about lSQ feet when and ·where · 
v~ed and ran into a· tree that stopt it. My husband was home, saw 
part.of.the accident, his reaction was to rw:i to the car, d~ still · 
open :'the darned thing is in 'park'". Obviously_~ the engine was in 
reverse, but the lever was in 'park'. There must be too small a. 
margin for that position. · . ·. 

I have driven many thousa~ of miles and this ls my first 'lapse•. . ; ~ · 
I am so glad no child was behind or near and could have ~een killed. 

1 am certain that if this can be corrected, you will do it. 
. •·.· . . 

Sincerely, · 

.·Mrs. Leo Applegarth 

• 
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Inter Off ice Coxmunicatian 

Mr. J. w. Gateman 

cc A. W. Alexandmwicz 
J. L. Marlin 

· O. IC. Walthall 

FORD 

Pmject Developtent Group 

Januaey 13, 1972 

Subject: Shift Iever and Transmission Engagement - Park to Reverse .. 

Fefexence: Mr. D. R. Dixon's Camll.mication of 12-8-71, Sane Subject 

1he purpose of this c:cmm.mication is to info:cn you of the action being taken 
on the subject pmblem. Our investigation of semce carplaints and ccmplaint. 
vehicles shows that this problem is the result of the customer not placing the· 
shift lever in the detent plate slot, for the park position. When the shift 
lever is not placed in the slot, engine vibration can cause the lever to fall 
back into the xeverse position and result in the car ncving . rearward. . 

'!he basic linkage design is such that we have linkage stretch to insure we 
itlways pull the transmission fully into the park detent prior to reaching the 
slot in the det.ent plate. To eliminate the condition where the custaner does 
not fully reach the slot in the det.ent plate, we are investigating tl«> alter
nate designs. One design which can be incorporated without transmission 
change is to angle the det.ent plate between reverse and park and also angle 
the tang of the shift lever. '!his will result in the shift lever always 
having to cli1Ib uphill to slip back into reverse when not fully engaged in 
the park slot. In addition, the b.10 angular surfaces will autanatically 
hold whereas the present flat surfaces can slip due to engine vribration. 

'!he second appmach which would requixe a transmission revision inO:eases the 
angular travel between reverse and park. Tnis will give us a larger land to 
1N0rk with and pexmit us to inco:qx>rate a double step on the detent plate to 
catch the lever if it should not be placed in the slot by the custcner. 

We plan ·to have the first pmposal fo.tr.'IUl.ated into a study package for tne 
_/ Study Or.mittee by 2-1-72. Based on cost and vehicle ayout, we will deter

m:Ule if the first pmposal is satisfactory. If this is satisfactory, tl'le 
second pmposal will not be pursued past the layout steps. 

/s/ 
A. T. Bryant 
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Warning on Ford Transmission: Problems" 

Office of Defects Investigation, National Highway Traffic 
Safety Administration 

Signed and dated at Washington , D. C. 

this 14th day of_N_o_ve_m_b_e_r ____ , 19_7_~-
--p~ -p~.-., 

by~--~----~~~~--~--------~-

Ch i ef, Defects Information Systems Division··: 
(Tille} . 

CERTIFY that Robert Pavlovic 

e foregoing certificate, is now, and was at the time ol signing,_C_h_i_e_f_, ----

. Information Systems Division 

· 'th and credit should be given his c;e,tificate as such. 

IN WITNESS WHEREOF, I have hereunto subscribed my name, 
and caused the seal of the Department of Transportation to be 

affixed this 14th _ day o! ___ N_ov_em_ib_e_r ____ ., 

one thousand nine hundred and seventy nine 

For the SECRETARY OF Tk.ANSPORTATION 

. .6ut. va::: ,?). ,.&~) ff1 . 

.. ; "-:.r 

Carlotta D. Bailey ' . ~ 7uyt .. omcer . . 

NHTSA Records Off jeer ~11\T/ff~ ej,.l-1 .. J_(o 
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r. U.S. Department of Transportation 
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Office of Public and Consumer Affairs 
Washington, o.c. 20590 · • FILE COPY 
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FOR RELEASE TUESDAY 
August 29, 1978 

' ····: .. 

DOT ISSUES WARNING ON FORD 
TRANSMISSION PROBLEMS 

NHTSA 85-78 (Ames) 
Tel. No~ (202) 426-0670 

The U.S. De7artme~t of _Transportation issued a Consumer Advisory 

~oday warning owners of certain Ford Motor Co. vehicles equipped with 

automatic transmissions to take precautions when parking their · 

•· · yehicles. ·, . · . · ... , 
.·.· 

The warning came from the department's National_ Highway Traffic· 
Safety Administration (NHTSA) which is conducting a formal defect 
investigation involving."Certain 1970 through 1978 Ford Motor Co. . 
passenger cars and light trucks. The NHTSA has reports of 777 acci~ 
dents, 259 injuries and 23 fatalities allegedly caused by automatic· 
trans~issions jumping from "Park" into "Reverse" gear. The investi
gation involves an estimated 9 million.Ford vehicles equipped with C6 
or FMX transmissions. 

The NHTSA also urged owners who have experienced this problem to 
report it promptly to the federal safety agency. The NHTSA would 
prefer to receive letters which summarize specific details about the · 
problems experienced by the owner with the make, model and year of the 
vehicle, and where possible, the Vehicle Identification Number which is 

·located on the dashboard. If owners are unable to write, they are ·· 
urged to call the agency's toll-free auto safety hotline on 
800-424-9393 (Washington, D.C. metropolitan area, 426-0123) with their 
information. 

·Precautions to be taken include turning off the engine, pushing 
the gear selector all the way to the "Park" position and pulling on the 
selector lever (without raising the lever) to make sure it.is secured, 
and setting the parking brake. Vehicles should never be ~eft 
unattended with their engines running -- not even for the brief period 
it may take to leave the vehicle to close a garage door, make a pickup 
at a store or check the mailbox at the end of your driveway. 

-more- 403 
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Joan Claybrook, NHTSA administrator said "we are pursuing this . 
. . . , i!'ves.tigat!on on a priority basis and plan to complete it in the very 

··Dear .future. But at this time we want to report that a problem may .·. 
exist between the Park and Reverse positions on the transmission gear 

·selector system, leading the driver to erroneously believe the 
transmission is in Park. lbere is a tendency to slip into reverse gear 
because of engine Vibration or even the closing of a door; if the 

' · · transmtssion is not firmly engaged in the Park Po•ition. • · .. . ·• . .·. ·.. . .. ·· 
. . Anal)'sis of the problem by NllTSA iiidicates that the tendency of.· 
the transmission to· slip intO Reverse is increased if the shifting 

·:· ... ·:.· 

linkage between the gear selector and the transmission is not properly 
adjusted. ··. . :.: 

:· .. · 
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