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MOTION FOR JUDGMENT 

FILED 
IN CIRCUIT COURT 

CLER!<'t:. O~FICE 

AUG2 3 1978 
.:RFAX 
·JAMI:::. C. • ... ·-'':·;AO 

Cl.ERK FM.iFAX cour1r A. 

V/RlT TAX PAil>~~~~r­
DEPOSIT. ••••. '-=,;;..u.-~----

COMES NOW the plaintiff, Constance K. Bartholomew, by 

counsel, and in and for her Motion for Judgment states as 

follows: 

FACTS 

1. The plaintiff, Constance K. Bartholomew (hereinafter 

called "Bartholomew"), is the registered owner of a 1973 Lincoln 

Continental, vehicle number 3Y82A812586, which was purchased 

from Dave Pyles Lincoln Mercury (hereinafter called "Dave Pyles"). 

2 •. The defendant Ford Motor Company (hereinafter called 

"Ford") manufactured and placed into the stream of commerce 

said vehicle which was purchased by Bartholomew. 

3. In May 1975 Bartholomew got into the car in an indoor 

parking garage at 2700 Calvert Street, N. w., Washington, D. C. 

Immediately upon starting the engine, the car jumped from "Park" 

to 11 Revcrse 11 and backed into a wc...11 in the parking lot. Upon 

hitting the wall, Bartholomew tried to take the car out of 

reverse. The· shift leve+ moved up and down through the entire 

range o·f gears with no ef feet and she was unable to move the car. 
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4. Following the incident, the car was towed by Dave Pyles to 

its service department in Annandale, Virginia. .The transmission 

linkage was replaced at Bartholomew's.expense. 

Dave Pyles, at Bartholomew's expense. 

6. In October 1976, the car was parked in the parcel pick up 

lane of a supermarket in Falls Church, Virginia. The engine was 

idling with the emergency brake on; the gear was in "park" 

position. Bartholomew was beside the car, loading groceries, when 

tl?.e ca~ began to move in a reverse direction. Her two month old 

infant was on the front seat of the car and therefore, Bartholomew 

tried to stop the car but was thrown to the ground. The left 

front wheel of the vehicle ran over her left leg. 

7. Bartholomew suffered the following: 

A. Serious, p~rmanent injury to her left leg, 

B. Lost wages, 

c. Past, present and future medical and hospital expenses~ 

and, 

D. Acute pain and suffering. 

FIRST CLAIM FOR RELIEF--NEGLIGENCE 

8. Bartholomew hereby incorporates by reference all of the 

allegations of paragraphs number one through number seven supra,· 

las if separately set forth herein. 

1 9. At all times herein mentioned, Ford owed certain duties to 

Bartholomew with respect to the design, manufacture, distribution, 

advertising, labeling, and offering for sale of the subject 

vehicle which proved to be unsafe, unfit, and hazardous for use. 
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10. At all times herein mentioned, Dave Pyles owed certain 

duties to Bartholomew with .respect to ascert;,aining and correcting 

the defect in the car when it was presented. 

11~ The injuries to Bartholomew were proximately caused by 

the ne~ligence of Ford which negligence consisted, among other 

things, of the breaches of the following duties: 

. A. Failure to design and manufacture a vehicle which 

would not safely remain in "Park" gear. 

B. Failure to warn of the hazard of the gear. 

C. All other such failures of Ford revealed by the · 

discovery procedures of this litigation. 

12. The injuries to Bartholomew were proximately caused by 

the negligence of Dave Pyles which negligence consisted, among 

other things, of the breaches of. the following duties: 

A. Failure to ascertain the defect in the car when 

presented to its service department. 

B. Failure to correct the defect in the car when 

presented to its service department. 

C. All other such failures'of Dave Pyles revealed by the 

discovery procedures of this litigation. 

13. Bartholomew asserts that all of the negligence and 

breaches of Ford and Dave Pyles were a direct and proximate cause 

of Bartholomew's injuries. 

SECOND CLAIM FOR RELJEF--STRICT LIABILITY 

14. Bartholomew reasserts the allegations of paragraphs number 

one through seven supra, as if separately set forth herein. 
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15. The subject vehicle was designed and manufactured by Ford 

which had exclusive control of the manufacture, design and 

construction of the vehicle. 

16. The design of the vehicle was defective which rendered it 

unreasonably dangerous. 

17. The subject vehicle was offered for sale by Dave Pyles. 

18. Ford and Dave Pyles are strictly liable to Bartholomew for 

.lthe injuries proximately caused by the failure of the vehicle 

.c.-·· ~t:et:ibed abo.ve. 

THIRD CLAIM FOR RELIEF--BREACH OF WARRANTY 
I 
, , 19. 

1one through number seven supra, as if separately 

Bartholomew.reasserts the allegations of paragraphs number 

set forth herein. 

20. Ford and Dave Pyles caused to be placed upon the market a 

vehicle which they expressly and impliedly warranted to be of 

merchantable quality, fit for the purposes for which it was 

I intended. It was not fit for the ordinary purpose for which it 
1 

was intended nor was it of merchantable quality •. 

21. As a direct and proximate result of the breach of this 

implied warranty of merchantability, Bartholomew was seriously 

injured. 

FOURTH CLAIM FOR RELIEF--PUNITIVE DAMAGES 

22. Bartholomew reasserts the allegations of paragraphs number 

one through seven supra, as if separately set forth herein. 

23. Ford, having notice of similar incidents prior to 

Bartholomew's, made a conscious corporate decision not to retro-

fit, recall, or warn of the hazard created when a vehicle engaged 

in the "park" position and with emergency brake engaged slips 
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into gear and moves without notice and without provocation by the 

driver or passengers. Such conduct was willful, wanton and reek-

less disregard of the rights of Bartholomew. 

PRAYER FOR RELIEF 

WHEREFORE the plaintiff hereby requests that this Court award 

the plaintiff, Constance K. Bartholomew, One Hundred Thousand 

Dollars ($100,000.00) to compensate her for past, present, and 

1 future physical and mental pain and suffering, medical expenses, 

and past and future lost income. 

For the willful, wanton and reckless disregard of the rights 

of the plaintiff, she requests punitive damages in the amount of 

Five Hun~red Thousand .Dollars ($500,000.00). 

COHEN, V!TT & ANNAND, P.C. 
P. o. Box 117 

CONSTANCE K. BARTHOLOMEW 
By Counsel 

q :\lexandr.i.a, Virginia 22313 
I: 

By: ~ E: .b. 
BE~ S. COHEN 
ROBERT C. DUNN 
Counsel for Plaintiff 

I and 

I 
I 
l 

' I 

HENRY S • FIEDLER ' 
107 Pleasant Street, N. w. 
Vienna, Virginia 22180 

By: ~or 
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EI.I.: E 0 

OCT 4 1978 
_, .... , ... ,-~.,,...,~r-

H~··r·~ ... ,i;tJ'"'··.·' . .;l..C. ..;J\ih'-"· ....... ' 

. . . . . . . .. . . . . . . . .. . . . . . . . . . . f:.t·:-.::-? ~-:~-·;_. ~:,:'' 
. ANSWER AND GROUNDS OF DEEENSE 

COMES NOW THE DEFENDANT~- FORD MOTOR COMPANY ... BY COUNSEL~-
AND FOR ANSWER AND. GROUNDS OF DEFENSE TO THE MOTION FOR JUDGMENT 

FILED HERE.IN STATES AS FOLLOWS: 

i~· . Tfil.s DEFENDANT NEI.rHER ADM.rTs NOR DE~frEs THE ALLEGA~ 
. ... . . . ... .. .. . . .. . . . . . - - .. . .. . . . - - . . . . . - - . - . . . . . . 

TIONS CONTAINED IN PARAGRAPHS ONE (1) ... Two (2)., THREE (3).~ FOUR 

c4> .. ~· fivi: .cs>~· six .<6> AND SEVEN .<z>. aF rtil:. si:cTr«)N srYLED "FAcTs~~ •· 
. . . .. ... .. .. . . . . . . - ... . . .. .. .. . .. . . . . .. . . .. . . .... 

AND PARAGRAPHS FIFT.EEN (15) AND SIXTEEN (16) OF THE "SECOND CLAIM . . - . 

. FOR RELIEF~ ... HAVING INSUFFICIENT .INFORMATION TO KNOW WHETHER OR 
·.·-· ........ - . -.. - ... ·- . 

NOT SUCH FACTS AND ALLEGATIONS EXIST OR ARE TRUE,, BUT WHERE RELE-

VANT AND MATERIAL,, DEMANDS STRICT PROOF, 
. . . .. . .. . . . . - . . . . - . .. . . - . . . . . - . .. . . . .. . ·- . . ·- . .. . ... 

. 2. · THIS DEFENDANT DENIES THE ALLEGATIONS CONTAINED IN 

PARAGRAPHS NtNE (9).~·. TEN {10) ~- ELEVEN (11)., TWELVE (12>. AND TH·I·R~ 
. . .. . - . . . - - . .. . . .. . . . .. . . . . - ·- . . . .. 

TEEN (13) OF ~'FIRST CLAIM FOR RELIEF~'; PARAGRAPHS SIXTEEN _{16) AND 

[I GHTEEN (18) OF ~'SECOND CLAIM FOR RELIEF~'; PARAGRAPHS TWENTY {20) 

AND TWENTY-ONE (21) OF ''TH.I.RD CLAI.M FOR RELIEF~~-;· AND PARAGRAPH 
- . - . . - ..• . . - . - . . . . - . . . ·- - .. 

TWENTY-THREE (23) OF "FOURTH CLAIM FOR RELIEF", 

3. IN RESPONSE TO PARAGRAPHS E'IGHT _(8)~- FOURTEEN .. <14) ... 
N.I.NErEEN c19> AND TweNrv~rwo c22r,· THis DEFENDANT REAssi:RTs~· 

REAFF.IRMS AND REPLEADS IT ANSWERS TO PARAGRAPHS ONE (1) THROl.JGH 

SEVEN (7) ·: 
. . .. . . . .. . . . .. .. . . . . ... 

4, THIS DEFENDANT ADMITS THAT IT MANUFACTURED AND 

... :. ':NED I.N THE MODEL YEAR 1973.,· LINCOLN CONTI.NENTAL AUTOMOB.i°LES·.· 
. . . . - . . . .. 

5. FOR FURTHER ANSWER AND B~ WAY OF GROUNDS OF DEFENSE, 

THIS DEFENDANT STATES: 
. - . . . . ... - . - - . . . . . . . . . 

(A) IT DENIES THAT IT DIRECTLY,, JOINTLY., SEVERALL 
.... 

OR VICARIOUSLY DID ANY ACT OR MADE ANY OMISSION CONSTITUTING 

006 



NEGLIGENCE IN THIS MATTER, 
. .. . . . .... . .. . - . . . . . - . . ........ . 

. (Bl THIS DEFENDANT DENIES THAT IT IS STRICTLY 
. - . - . .. . - ..... - - ... - . - . . . 

LIABLE TO THE PLAINTIFF., AND DENIES THAT SUCH A THEORY OF .LAW IS , 

RECOGN.IZED IN THE COMMONWEALTH OF V.I.RGI·N·I·A., AND ACCORDI.NGLY"' .MOVES! 
. . . . - . . . . - ....... -.. . 

THAT THE ~'SECOND CLAIM FOR RELIEF'~ BE .STRICKEN I . 

cc>. Tli.1s DEFENDANT DENI.Es THAT IT BREACHED ANY 

EXPRESS OR IMPLIED WARRANTY RUNNING TO THE PLAINTIFF IN THIS 

MATTER. 

<n> .. Tttl".s DEFENDANT DEN1i:s THAT PuNr.rive DAMAGES 

ARE APPLlCABLE IN TH.IS CASE., AND DENIES THAT .IT IS LIABLE TO THE 

PLAINTIFF. FO.R PUNITIVE DAMAGES,· 
- . . . - ... . . . . ·- - . ·- - - - . . -. .... . -. .. .... 

(e)_ . THIS DEFENDANT RELIES ON THE DEFENSE OF THE 

C~NTRIBUTORY NEGLIGENCE OF THE PLAINTIFF~. 
. - . . . . - . - -- --· .. . . . . . . . . - . - . - . . . ..... 

(F.) THIS DEFENDANT RELIES ON THE. DEFENSE OF . 

ASSUMPTION OF .THE RISK BY THE. PLAINTIFF .•. · 
. . . .. . - . -. . - . . . .. . . . . . . . -. . . . ·-· . . ·-. . .. 

Jci> .. THIS DEFENDANT "DENIES THAT THE PLAINTIFF WAS 
.. .. . - . - ... . - . - . - . . . . ... . . . . ... . .. 

INJURED IN THE MANNER OR TO. THE EXTENT ALLEGED AND DEMANDS STRICT 

PROOF OF ALL ELEMENTS OF LIABILITY., INJURY AND DAMAGES, 
- - . . . . . .. - -. . . . . -· . . . . . . .. . . . . . - .. . . . - -

WHEREFORE HAVING FULLY ANSWERED., THIS DEFENDANT MOVES 

TO BE DISMISSED WITH ITS COSTS. 

FORD MOTOR COMPANY. 

I 

I 

I 



..... -···· ........ ······ ......... . 
. . · CERTIFICATE OF SERVICE 

. - .. . . . . . . . .. . - .. - . .. . . . -. . . ·- - .......... . 

I HEREBY CERTIFY THAT ATRUE COPY OF .THE FOREGOING 
. . - - .... - . ... . . - . . - . -- - .. . . . . . . .. . . .. .. . - . . . . - -.. 

ANSWER AND GROUNDS OF DEFENSE WAS MAILED ON THIS. 3RD DAY OF . 
. - -. .. ·- . . . . . . - - . - . .... - . . . . - . .. . .. - . - . . . ... . .... 

OCTOBER,, 1978,, .TO BERNARD s I COHEN., ESQUIRE AND ROBERT c. DUNN,, 
.. - . ·-. . . . - . . . ·-. . . -... . . .. .. - . .. . .. . . - .. . . ... •·· .. -.. 

ESQUIRE,, CoHEN,, VITT & ANNAND,, P. C.,, P.O. Box.117,, ALEXANDRIA,, 
. . . . . .. . .. -. . . . - . . . . .. . -· -. . .. .. . . . . . . . . ... - .. .. . ·- .. - - -

VIRCHNIA,, 22313,, .COUNSEL FOR PLAINTIFF.; . .ro: HENRY. S. FIEDLER,, 
ESQUIRE,, 107. PLEASANT STREET~ .. N .• ' \f.·~· Vi°ENNA~· .vl·RG·I·N IA~· 22180~· 
CoiJNSEL FOR PLAI.NT·I·FF.J. AND TO wl·u~I'.AM 0 .SNEAD~ .I I c· . ESQUIRE~· . 
CARR~- .JORDAN,,· coYNe · & ·sAv1rs,, .4084 ·uNivERs Irv DRive~- E~i:-RFAx~ 
VIRGJNI·A~· 22030,,· COUNSEL "FOR IlEF~NDANT~· DAVE PYLES Li::NCOLN . 
MERCURY. 

.· ..... ···.·Jk4Jt.· ..... · ............... ·.· ..... q q q 
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MOTION TO SET ASIDE VERDICT 
AND ENTER JUDGMENT NON OBSTANTE VERDICTO 

OR, IN THE ALTERNATIVE, 
TO GRANT A NEW TRIAL ON THE ISSUES OF 

LIABILITY AND COMPENSATORY DAMAGES 

IF ILE D 

·DEC 20 1979 

JAMES: E. HUF1'IAGLE 
CJ""~ ni t~C>rc..ai: Coad 

.... f!'t'I: ... ~.~~,.;t~ . ..-~ 

COMES NOW the defendant, Ford Motor Company, by counsel, 

and moves this Honorable Court to set aside the verdict in this case 

and enter a Final Judgment Non Obstante Verdicto for the defendant, 

Ford Motor Company, or, in the alternative, to grant a new trial on 

the issues of liability and compensatory damages, and in support 

thereof, states as follow: 

I. The plaintiff's clear and unequivocal testimony 

regarding facts solely within her knowledge failed to establish a 

prima facie case of negligence against Ford Motor Company as a matter 

of law. 

II. Assuming arguendo that plaintiff is not held bound by 

her own testimony, the contradictory testimony of her expert clearly 

establishes plaintiff's contributory negligence as a matter of law. 

III. The verdict bears no reasonable relation to the 

.damages sustained, and was so excessive as to be shocking and compel 

the conclusion that the jury misconceived or misunderstood the facts, .,. 

the law, or the Instructions of the Court. 
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10533 Main Street, P. o. Box 248 
Fairfax, Virginia 22030 
Counsel for Defendant 
Ford Motor Company 



ARGUMENT I 

THE PLAINTIFF'S CLEAR AND UNEQUIVOCAL TESTIMONY 
REGARDING FACTS SOLELY WITHIN HER KNOWLEDGE 
FAILED TO ESTABLISH A PRIMA FACIE CASE OF NEGLI­
GENCE AGAINST FORD MOTOR COMPANY AS A MATTER 
OF LAW. 

The Motion for Judgment of the plaintiff alleges that she 

was the owner of a certain l973·Lincoln Continental, purchased from 

the co-defendant, Dave Pyles Lincoln Mercury. Further, that in May 

of 1975, at an indoor parking lot in Washington, D.C., ••· •• the car 

jumped from 'park' to 'reverse' and backed into a wall ••• 0 

(Plaintiff's Motion for Judgment, at paragraph 3). After repairs by 

Dave Pyles, which she alleges were improperly made, she drove the car 

until October of 1976, when • ••• the car was placed in the parcel 

pick-up lane of a supermarket in Falls Church, Virginia. The engine 

was idling with the emergency brake on, the gear was in 'park' 

position. Mrs. Bartholomew was beside the car, loading grocer.ies, 
. . 

when the car began to move in a reverse di.rection. 0 (_!2.., at 

paragraph 6). This latter alleged incident gave rise to the 

litigation. 

The Motion for.Judgment alleged in. part that Ford was 

negligent in its 0 [f]~ilure to design and manufacture a vehicle which 

would not safely remain in park gear." (~., at paragraph llA). 

The plaintiff testified many times and unequivocally 

throughout the trial that she placed the vehicle in the park position 
-

at the supermarket immediately prior to the alleged accident, was a 

quite experienced driver, and knew how to place the car in the park 

position. She testified that the vehicle jumped from the park 

position into the reverse position, causing the vehicle to move in a 

rearw~rd direction. 
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The expert selected by the plaintiff testified that the 

vehicle would not jump from the park position into a reverse gear, 

·~ the plaintifff in his opinionr merely thought that she had. 

put i~ in park position, but actually had not. The latter testimony 

·was over the objection of the defendant Ford as to the expert's 

opinion as to what the plaintiff thought she had done as opposed to 

her clear, unequivocal, certain and unambiguous testimony. 

The testimony of the expert witnesses of the defendant, 

Ford Motor Company, agreed that if the plaintiff had placed her 

vehicle in "park", it would not and could not have jumped from park 

to reverse, but would have required some subsequent action of the 

operator to cause. the shift lever to be lifted up and then out of its 

"park" lock position. 

A now well-settled doctrine of Virginia law with precise 
I 

application to this c.ase was first enunciated by the. Supreme Court of 

Appeals in Massie v. Firmstone, 134 Va. 450 ·(1922). It was there 

established that where, as here, a party litigant testifies to facts 

within her own knowledge, her statements of facts and the necessary 

inferences therefrom are binding upon her and she cannot rely on 

other evidence in conflict with her own testimony to strengthen her 

case. 

Massie was an action by a real estate agent for a 

· commission allegedly owed to him for procuring a purchaser for a 

large tract of land owned by the defendant. Upon a review of the 

evidence, the Court found that plaintiff's testimony in fact 

supported the defendant's.position, and thus barred plaintiff's 

recovery, even though 0th.er more favorable evidence was introduced by 

the plaintiff. The court stated: 
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"As a general rule, when two or more witnesses 
introduced. by a party litigant vary in their 
statements of fact, such party has a right to 
ask the Court or jury to accept as true the state­
ments most favorable to him. In such a situation, 
he would be entitled to have the jury instructed 
upon his contention, or if there were a Demurrer 
to the evidence, the facts would have to be regarded 

· as established in accordance with the testimony 
·most favorable to him. This is not true, however, 
as to the testimony which he gives himself. No 
litigant can successfully ask the Court or jury 
to believe that he was not told the truth. His 
statements of facts and the necessary inferences 
therefrom are binding upon him. He cannot be heard 
to ask that his. case be made stronger than he makes 
it where, as here, it depends upon facts within 
his own knowledge and as to which he has testified." 
134 Va. at 462·. 

Since 1922, the Massie v. Firm_ston~ rule has been 

repeatedly reaffirmed in a variety of contexts. Two cases which 

. merit particular mention for the manner in which they exemplify the 

proper application of the Massie v. Firmstone doctrine to the instant 

case are Holland v. Holland, 217 Va. 874 (1977) and Turner v. 

Manning, 216 Va. 245 (1975). 

Turner was a products liability action against the maker 

of an industrial ~oist for injuries sustained by the plaintiff when 

. the hoist fell from its suspension boom. The plaintiff's theories of 

recovery included negligent design, breach·of warranties and 

negligent failure to warn of known dangerous characteristics of the 

· hoist. Plaintiff's challenge to the design of the hoist focused on 

its lack of a safety hook at the point where the hoist joined the 

boom. 

At trial, plaintiff elicited testimony from an adverse 

expert witness that it was "possible" for the hoist to disengage·from 

its boom if a load in excess of its capacity was released suddenly, 

causing a backlash. 
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In affirming the trial court's decision to strike plain­

tiff's evidence, the Turner Court held that the plaintiff could not 

be permitted to strengthen his case with expert testimony which 

provided a possible explanation for the collapse of the hoist, but 

only upon a factual hypothesis inconsistent with pl_aintiff's own 

. testimony. 

In Holland v. Holland, supra, the plaintiff, Sharon A. 

Bolland, was a passenger in the right front seat of an automobile 

being operated by her husband, Daniel Holland, when it was in 

collision with a vehicle operated by Croson. The plaintiff sued both 

her husband and Croson, and the jury found in favor of the plaintiff 

against the .husband but in favor of Croson. The husband moved to set 

the verdict aside on the ground that the plaintiff's own testimony 

absolved him of negligence. The Trial Court overruled the Motion and 

Judgment was entered in favor of the plaintiff and against the 

defendant husband on the verdict. 

On appeal, the Supreme Court reviewed the evidence, which 

showed that the plaintiff and her husband offered testimony that the 

defendant, Croson, suddenly and without warning, drove his automobile 

from the right eastbond lane int.o the' lef.t: lane in front: of: the car 

operated by the defendant husband, causing the right front fender and 

right side of the Holland vehicle to collide with the left rear side 

and bumper of the defendant Croson's vehicle. The plaintiff further 

testified that the Croson vehicle swerved in front of the vehicle in 

which she was a passenger and that she was in a position to observe 

what had occurred. The defendant, Croson's evidence, on the other 

hand, showed that immediately before the accident, he was ~ravelling 

in the left eastbound lane, preparing to make a left turn, actuated 
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his left turn signal and that while stopped in the left lane, his 

vehicle was struck on the left rear side by the vehicle operated by 

the defendant, Holland. The Court determined the issue to be whether 

the plaintiff could rely on the defendant C~oson's evidence to 

sustain her case, and thus create a jury issue as to her husband's 

negligence or whether her own testimony, which exonerated the husband 

of negligence, was bi~ding upon her and barred her recovery. The 

Court held that: 

•we think she is precluded by her own testi­
mony, under the Massie-Firmstone rule. 

•sere, there is clear and unequivocal testi­
mony from the plaintiff that, through no fault of 
her husband's, the vehicle in which she was riding 
was struck by a car which suddenly cut in front 
of it from the right lane. Fair-minded men could 
not reasonably infer from this positive testimony 
that plaintiff's husband was negligent. To the· 
contrary, plaintiff's factual account of the 
events, acquired from her front-seat vantage 
point, absolves the husband of any wrongdoing. 

•Plaintiff contends her statements are non­
binding opinions. But we have more than mere 
opinion that the husband 'wasn't driving poorly' 
and 'didn't do anything wrong' which would be 
insufficient, standing alone, to block plaintiff's 
claim. [Citations omitted.] Rather, plaintiff's 
testimony that Croson 'just cut right in front of' 
and 'swerved in front of' Holland are recitals of · 
facts within her knowledge which are certain and 
unambiguous. Thus, she will not be heard to contend 
those statement are untrue by attempting to rely on 
Croson's evidence which is in irreconcilable conflict 
with hers. See Harris v. Harris, 211 Va. 459, 462, 
177 S.E. 2d 534, 536 (1970). Accordin9ly, the 
plaintiff is bound by her testimony and the trial 
court erred on ruling to the contrary". 217 Va. 
at 876 (Emphasis added). 

The Court reversed and entered Final Judgment in favor of 

the defendant husband. 

A review of the evidence in this case clearly establishes 

the plaintiff's familiarity with the use of the subject vehicle, and, 

in particular, the park system function of the subject vehi.cle; her · 
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certain and unambiguous statements that on the day of the alleged 

incident which gives rise to this suit that she knows that she placed 

the vehicle in park: and that the statements of her own expert are in 

irreconcilable conflict with plaintiff's statements. 

In this case, there is clear and unequivocal testimony 

from the plaintiff testified that on October 22, 1976, she. went to 

the Giant Food Store to do some grocery shopping and that she had her 

two mont·h old infant with her. After she finished. shopping, she went 

to the car, got in, and drove up to the pick up lane1 sat there for a 

while waiting for the delivery boy to come out and put groceries in 

her car. When he did not come out, she decided to get out and put 
' 

the groceries in herself. Concerning her actions before exiting the 

car, she testified: 

•1 put the car -- it was a chilly day and I 
had the heat going. I put the car in park. 
I put the brake on and I got out of the car --• 

Volume I-A, page 82. (Emphasis added) 

She testified again in response to questions posed by her 

own attorney that: 

•1 didn't shut the motor off, the heat was 
going, as I said, it was chilly, it was cold, 
and I had this new baby in the front seat, 
but I know I had that car in park and I put 
that brake on." 

Volume IA, ~age 87. (Emphasis added) 

Upon cross examination, she stated she had purchased 

the car in 1972 or 1973, and had driven it some 20,000 miles without 

incident until March 20, 1975, when she had an incident in a parking 

garage in Washington, D.C. when.the engine did not catch or start. 

(TR-I-B, page 60 and 69). Further, she testified that she haa no 

problems with the car, that she loved the car,· and knew how to 
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operate the column shift before she had obtained the car ana knew how 

to put it in park, had no trouble with putting the car .in park anci 

could check the car to see if it was ·in· the park position. She 

stated.: 

"Q. And, in fact, you can, once you put 
it in park, you can check to see if 
it is in park by wiggling it a bit? 

·A. Yes. 

Q.. So you were thoroughly fami.li..cu:- with 
how to put a car in park by the time. 
you got the Lincoln? 

A. Yes. 

Q. And then, as you had it and used it 
for the two or three years, likewise, 

you also had no problem putting it in 
park, you knew how to put in park. 

A. Yes." 

TR VOL. I-B, pages 61, 62 and 63 

Further, she testified that after.the alleged garage· 
incident, she drove the car eighteen months until the October 22, 
1976, alleged incident giving rise to this litigation. 

With regard as to her actions on the day of the incident 
on October 22, 1976, she stated: 

"Q. Now then, there came a time you 
decided to get out of the car? 

A. Yes. 

Q. Bad you already placed the car in 
park before that time? 

A. No. 

Q. But at that time, you did place 
it in park? 

A. Put it in park and put the brake on. 

Q. Any doubt iri your mind that you 
placed it in ••• 

A. !2:. 
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Ma'am? 

No, especially because I had that 
baby in the car. 

You placed it in park. You'll have 
to say yes or no. 

Yes. -
Did you check it to be sure? 

I pushed it in park. 

O'kay. But in any event, you 
did, you definitely, there is 
no question in your mind you 
placed that car in park? 

No. -
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A. I don't believe. I get in a car, I lock my 
doors or I'm getting out, I'll put it to you 
that way. I follow a pattern. That car was 
in park, the brake was on. 

(TR Vol. I-B, page 64) (Emphasis added) 

Further, plaintiff's own expert, who was in the court room 

during her testimony, acknowledged that she had testified that she 

definitely put the vehicle in park. 

•o. But that's not what Mrs. Bartholomew 
said happened to her. She said she 
had it definitely in park. Is that 
correct? 

A. . I was here in the Courtroom when 
she was giving her testimony, and I 
believe that's what she said." 

TR Vol. II-A, page 72. 

It should be apparent that the plaintiff's testimony as to 

her actions on the day of the October 22, 1976, alleged incident is 

clear, unequivocal, certain and unambiguous as ·to whether she had 

placed the vehicle in park or not. 

Plaintiff's own expert, William Divine, in his testimony 

supports the position of the defendant,·Ford Motor Company, that if 

the vehicle had been placed in parkl it would not have Jumped out. 

He testified that if the system was in adjustment, ana 

that if the park tang was placed in the park slot, it would not Jump 

out7 that the shift lever won't come out of the slot unless the 

driver lifts it up and moves it to another gear, and further, 

L______ -

"Q. So, if Mrs. Bartholomew, had put the 
car in park, it would not have moved? 

A. I believe not.~ 
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The expert reiterated that if an operator puts ·the tang in 

park, puts the brake on, that the car is not going to mov~, provided 

the linkage is in good repair and further, that if the linkage is out 

of alignment or if there is a linkage problem, that it is not a 

. design defect. (TR Vol. II-A, page 81). 

But what is apparently relied upon by the' plaintiff to 

extricate her from her certain and unambig~ous statement about facts 

solely.within her knowledge that she had placed the ·vehicle in park, 

is the subsequent opinion of her expert who testified, over the 

objection of the defendant, Ford Motor Company, that it was his 

opinion that the plaintiff thought she had placed the vehicle in 
. 

park, but. actually did.not. Not only is Mr. Divine's testimony on 

this issue in irreconcilable conflict with the plaintiff's, but 

further he readily admitted that his opinion was not at all based 

upon the plaintiff's version of what happened. 

Q. Are you telling us now that your testimony 
in this case was not at all based on what 
Mrs. Bartholomew testified to? 

, A. Well, Mrs. Bartholomew testified that she 
put the lever into park and --

Q. Well, I'm aware of what Mrs. Bartholomew 
testified. That wasn't the question. The 
question was, did you base any of your 
opinion on Mrs. Bartholomew's testimony or 
version of what happened? 

A. No, sir. 

Q. You did not. Is that correct? 

A. Yes, that's correct. 

Q. It doesn't matter what Mrs. Bartholomew's 
version is? 

A. No~ sir, not as far as the engineering 
study of the transmission is concerned. 
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Q. Your conclusion is that Mrs. Bartholomew 
never put the car in park? 

A. Yes. 

Q. It doesn't matter what she said about 
that? 

A. That~ s exactly right:~ She thought she 
did, I'm, sure. 

Q. Why are you sure she thought she did? 

A. Because she said so. 

Q. Then it. does matter what Mrs. Bartholomew · 
says? 

A. From the standpoint of the function of the 
transmission and the design of the trans­
mission, no, it does not make any difference 
what Mrs. Bartholomew said. 

Q. You mean any time a car goes backwards it's 
going to be a transmission problem? 

A. No, sir. 
' 

Q. It could be other problems, couldn't it? 

A. Well, it could be deliberate. too. 

Q. It could be an accident, couldn't it, 
failure to put it in park? 

A. Yes. 

Q. It could be failure to put on the emergency 
brake? 

A. Yes, of course. · 

(TR Vol IIA, pages 86 - 88.) 

The plaintiff's expert further testified: 

•o. Alright, now let me ask you this, 
in your opinion as to the cause 
of this accident, was the emer­
gency brake on or not? 

·A. When the car slipped into reverse, 
as it apparently did --
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Q. Why do you say apparently did? 

A. Well, because I didn't see it, 
I wasn't there. 

Q. You are relying on Mrs. Bartholomew. 
How do you know that the car slipped 
into reverse? 

A. I don't." 

TR Vol. II-A, page 88 

The experts introduced by Ford consisted of a Ford 

employed engineer and an independent engineer, a college professor at 

the United States Naval Academy, Annapolis, Maryland. Both agreed 

that if, in fact, the vehicle was placed in the park gear, it could 

not jump from park into reverse. 

stated: 

The Court recognized the.testimony in its final form and 

"Initially, there was also the impression 
that -- perhaps this was the Court's 
fault -- that there was the initial 
impression that we were dealing with some 
transmission where it jumped out of park 
when it was idling and went into reverse 
and rolled away, which was of great concern 
to the Court. It turns out it doesn't 
jump· out of park at all; in fact, it won't 
come out of park but that if you make an 
error in driving and don't put it' all the 
way up into park, there is a danger that it 
will go down into reverse, and that ·can 
happen, as you can even demonstrate it 
once in a million or two million times." 

(TR Vol. IV-A, page 121) 

The Court's reference to the probability of such an 

·occurrence happening in .one million or two million times came from 

the testimony of the plaintiff's expert, who stated that in using a 

model to demonstrate the slipping of the parking tang off of the land 

either into park or reverse: 
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•The thing is we are looking at an instance 
that happens once out of a million times or 
a couple of million timeso To try to set 
this thing up to duplicate that is a trial 
and error process, sir.• 

(TR Vol. IV-A, page 76). 

Plaintiff's Motion for. Judgment alleges that on the date 

of the alleged incident which gives rise to the instant matter that 

her vehicle was in park gear {position) and then went into reverse: 

tha~ her subsequent testimony at trial establishes her knowledge of 

the Park system and her long time use of the subject vehicle. In 

particular, there is clear and unequivocal testimony from the 

plaintiff' that on the day of the alleged incident she knows she put 

the vehicle in park. There is additional testimony supported by both 

litigants' experts, and already acknowledged by this Court, that once 

a vehicle is placed in park it cannot go into reverse. 

The Massie v. Firmstone maxim, supra, has clearly 

established that if a litigant, a person of average intelligence and 

in possession of her faculties, testifies clearly and unequivocally 

to facts within her knowledge which show as a matter o~ law she has 

no case, she is bound thereby and may not recover. Plaintiff's 

testimony that she knew she had that car in park and th.at there was 

no doubt or question in her mind that she had the vehicle in park are 

statements qf fact within her knowledge which are certain and 

unambiguous. Thus, she should not be heard to contend that those 

statements are untrue by attempting to rely on Divine's testimony, 

which· he readily admits is not based on the plaintiff's statements, 

and which ·is in irreconcilable conflict with the plaintiff's. 

It is respectfully submitted that under the Massie v. 

Firmstone maxim, the plaintiff is bound by her statements of fact and 
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the necessary inferences therefrom are bin~ing upon her. Therefore, 

Judgment !!2!!, Obstante verdicto should properly be entered in favor of 

the defendant, Ford Motor Company. 

ARGUMENT II 

ASSUMING ARGUENDO THAT PLAINTIFF IS NOT HELD 
BOUND BY HER OWN TESTIMONY, THE CONTRADICTORY 
TESTIMONY OF HER EXPERT CLEARLY ESTABLISHES 
PLAINTIFF'S CONTRIBUTORY NEGLIGENCE AS A 
MATTER OF LAl'i. 

It is well-settled in Virginia that in order for a 

person's conduct to constitute contributory negligence, an objective 

test of carelessness must be satisfied by the particular facts of the 

case. Aniusement Slides v. Lehmann, 217 Va. 815 (1977). The specific 

type of conduct that falls within the parameters of contributory 

negligence is set forth in 57 Am Jur 2d Negligence, Section 317 Page 

719, which states: 

•contributory negligence therefore consists 
of the doing of something that a person of 
ordinary prudence would not do, or failure 
to do something that a person of ordinary 
prudence would do, under. the circumstances, 
to protect themselves from harm. However, 
before one can be found to have been guilty 
of contributory negligence, it must appear 
to the satisfaction of the Court that some 
specific act or omission on his part did . 
not meet. the standards exacted by law, includ­
ing the standard of care that a reasonable, 
prudent person would exercise in discovering 
and avoiding the danger.• 

Case law in Virginia is consistent with the above citation 

as evidenced .by the recent decisions in Budzinski v. Harris, 213 Va. 

107 (1972) and Reed v. Carlyle and Martin, Inc., 214 Va. 592 (1974}. 

In Budzinski, an administrator filed a wrongful death 

action against the driver of a vehicle, alleging negligence on the 
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part of the defendant resulting in a fatal accident. Evidence at 

trial showed that the defendant purchased and consumed numerous beers 

in the presence of the deceased before the accident took place. In 

point of fact, the deceased had actual knowledge of the defendant 

consuming seven or eight beers and driving at a high rate of speed 

prior to the occurrence giving rise to the litigation. 

Nevertheless, the jury r~turned a verdict in Budzinski, 

supra, in fa-~ror of the plaintiff administrator. Howe\1c1:-, the Trial 

Court set the verdict aside on the basis that the deceased had 

·assumed the risk and was contributorily negligent in her actions. 

The Administrator appealed the Trial Court's action and was ~~anted ~ 

Writ of Error. 

The Supreme Court of Virginia reversed the lower court's 

decision to set the verdict aside, holding that the required elements 

of contributory negligence were not satisfied by stating: 

• ••• one who knows or in tne exercise of 
ordinary care should know that the driver 
had been drinking intoxicating beverages 
to such an extent that his ability to drive 
has been or is likely to have been impaired 
and voluntarily entered the automobile or 
continues as a passenger after reasonable 
opportunity to leave is contributorily negli­
gent in the absence of exigent circumstances 
which makes such conduct reasonable. Citing · 
Wright v. Tate, 208 Va. 291 (1967). Thus, 
a knowledge of the risk is not necessary, if, 
in the exercise of ordinary care, one should 
have known of its existence." 213 Va. at • 

It is important to note that the Supreme Court's reversal 

in Budzin:ski, was premised on the finding that the deceased had no 

alternatives or opportunities to exit the defendant's automobile 

before the fatal crash occurred. Therefore, in Budzinski the exigent 
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ci~cumstances confronting deceased excused her negligence in 

remaining in the vehicle after she should have realized the dan9er of · 

doing so. 

In applying Budzinski to the facts presented in the case 

at ba·r, one finds that Mr_s. Bartholomew's negligent conduct cannot be 

exc~sed on the grounds of exigent circumstances because no such 

circumstances existed. There is no ev·idence indicating an emergency 

or lack of alternatives available to Mrs. Bartholomew when she left 

her vehicle unattended with the motor running on October 22, 1976. 

Therefore, if Mrs. Bartholomew's conduct is found to be contribu-

torily negligent on the day in question, it cannot be excused or 

.overlooked on the grounds that she was.faced with exigent 

circumstances. 

The Court's attention is first drawn to the plaintiff •.s 

testimony in which she clearly indicates that she was an experienced 

driver generally and, more specifically, thoroughly familiar with the 

use of her 1973 Lincoln Continental and its associated shift control 

mechanism. 

o. But in any event you or -- Strike that 
question please. At the time, that is 
back in the area when you bought the car, 
1973, had you been a licensed driver for 
some years? 

A. Yes. 

Q. You were familiar with the way to operate. 
automobiles? 

A. Yes. 

Q. And had you used a shift column lever before? 

A. Is that what I had on the Lincoln? 

Q. Yes. You know, the --

A. Yes. 
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--little knob that you 

Yes. 

--put the car in gear with? 

Yes. 

You knew how to do that before you got the 
·Lincoln? 

Yes. 

And than you drove the Lincoln for two or 
· three years from the time you bought it up 
until this parking garage incident? 

Yes. 

Do you -- did you know how to put it in par·k? · 

I hope I did. 

I mean that sounded like a simple question 
but you know what -- you didn't have any 
trouble putting the car in park, did you? 

No, I didn't. 

And in fact, you can, once you put it in 
park you can check it to see if it is in 
park by wiggling it a bit? 

Yes. 

So you were thoroughly.familiar with how to 
put a car in park by the time you got the 
Lincoln? 

Yes. 

And then as you had it and you'd used it 
for the two or three years you likewise you 
also had no problem putting it in park, you 
knew how to put it in park? 

Yes. 

I assume in the two or three years you did 
have maintenance on the vehicle? 

Yes. 

But nothing of any, no problems at all with 
the vehicle? 
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No, sir. 

And do you know how many thousands of miles 
you put on the car up until this incident 
at the parking garage? 

I would have to say in the 20s. 

Then you indicated when you were in the 
parking garage, when you quit work, you 
came down, got in the car, you had you 
believe left it in -- do you believe you 
had left it in park? · 

I don't believe. I get in a car, I lock.my 
doors or I'm getting out, I'll put it to you 
that pay. I follow a pattern. That car was 
in park, the brake was on. 

(TR Vol. ~-B, pages 62 64). 

Juxtaposed to the plaintiff's testimony is the testimony 
I 
I 
I 
I 

of Mr$. Bartholomew's expert witness, William H. Divine, who stated 
.I 

that the plaintiff never placed her column shift lever in park on the 
I day of the alleged occurrence, but rather misplaced the column shift 
i . 

lever\somewhere between park to reverse on the gate insert plate. 
I . ; 

Mr. D~vine clearly stated that if the column shift lever was 
I 
I prope~ly placed in park, it would be impossible for the vehicle to 
i 

jump to reverse without some operator assistance. Reference is made 
I 

. i to pages ~S and 66 of Mr. Divine's trial testimony found in Volume 

II-A, which states: 

MR. LEWIS: Cross examination of Mr. Divine: 

Q. And, in fact, its true, is it not, 
that if that park tang -- excuse me. 
Park tang is put in the park slot, 
if its actually in that slot, its 
not going to jump out, is it? 

A. I don't believe it will. 

Q. So what we' re talking about is, what . 
you're saying is an operator is care­
ful and put it in the park slot, it 
just won't come out? 

A. The shift lever won't come out of the 
slot, no." 
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Consequently, the plaintiff's own expert, Mr. Divine, 

contradicts her testimony and theory -:J the case by stating that the 

shift lever will not jump from park to reverse once the vehicle is 

properly placed in park. Interestingly, the plaintiff continually 

stated throughout her deposition and trial testimony that she put the 

vehicle in park and knew it was in park before the alleged incident 

occurred. 

Mr. Divine's testimony alone proves as a matter of law, 

that the plaintiff, Mrs. Bartholomew, was contributorily negligent 

by failing to properly engage the column shift lever in park on 

October 22, 1976. In· further support of the same proposition, the 

Court's attention is drawn to Mr. Divine's rebuttal testimony at Vol 

· IV-A, page 104, which states: 

•MR. LEWIS: cross-examination of Mr. Divine 

Q. If you take the care--if the operator 
takes the care to put the selector column 
in the proper gear, it's not going .to Jump 
out, is it? · 

A. If it's put in park, it would not Jump out, 
if put in properly. 

Q. No question in your mind about this? 

A. No, sir, none.• 

Theretore, Mr. Divine's testimony in and of itself proves_ 

that the plaintiff, Mrs. Bartholomew, carelessly misplaced her column 

shift lever on her 197·3 Lincoln Continental on the day of the alleged 

occurrence. 

Further, if Mrs. Bartholomew had followed the specific 

instructions set forth in her Owner's Manual to be sure the selector 

lever is in park, this alleged accident would not have occurred. The 
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Court's attention is drawn to plaintiff's exhibit dated April.19., 

1971, which specifically sets forth the precise language found in 

Mrs. Bartholomew's Owner's Manual: 

•Whenever the car is parked, be sure the 
selector lever is in the P position. Set 
your parking brake everytime you leave the 
car." 

An analysis of the Supreme Court's decision in Reed, also 

shows that Mrs. Bartholomew's conduct was negligent on October 22, 

'by failing to conduct herself as a r.easonable and prudent· 

p·~csnn. The facts involved in~ concerned an experienced farmer 

unloading an insilage wagon that had broken down while exposed 

beaters on the wagon remained in full operation. As the plaintiff 
. 

farmer was unloading the wagon,. he slipped and fell into the beaters 

and was severely injured. He filed suit for damages against the 

defendant manufacturer and seller of the wagon a+leging negligence. 

The low·er Court ruled that the deposition, as a matter of law, proved 

the plaintiff's contributory negligence and granted defendant's 

Motion .for entering final judgment in their favor and plaintiff 

appealed• 

The appellate Court in~ emphasized plaintiff's own 

testimony·that stated, •1 didn't feel any danger about working near 

beaters in operation", and affirmed the action taken by the lower 

Court. The Supreme Court firmly held that the test to determine 

contributory negligence as a matter of law requires the fo~lowing 

type of conduct: 

• ••• It is not whether the plaintiff actually 
knew of the danger confronting him, but whether, 
in the exercise of reasonable care, he should 
have known he was in a situation of peril. 
Budzinski, supra. We think reasonable men 
should not differ upon the proposition that the 
plaintiff should have known of his peril." 214 Va. 
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In applying the ~ holding to the facts now in question, 

one finds that Mr·s. Bartholomew's conduct,· as an experienced driver 

generally and, specifically, in the use of her 1973 Lincoln 

Continental.and its associated shift control mechanism, must be 

deemed co:ntributorily negligent because she knew or should have known 

that if s1he ignored the instructions , in the Owner• s Manual, her car 

would not be safely locked in park. Nevertheless, she ignored these 

instructions and, as her exper,t testified, she misplaced her column 

shift lever while the motor was running and exited the vehicle. 

In addition to Mrs. Bartholomew's failure to follow the 

Owner's Manual instructions, she further admits in her deposition and 

trial testimony that she considered her car unsafe for some time 

before the alleged accident because of the looseness she was 

·: :•"?eriencing in her column shift lever after her alleged March, 1975, 

.•.. '; <'\,: and the subsequent alleged negligent r.epail= work by the 

co-defendant, Dave-Pyles. 

Cohen. 

As Mrs. Bartholomew stated on direct examination by Mr. 

Q. Will you· tell the Court and the jury, please, 
what your 1973 Lincoln Continental was like 
after Dave Pyles repaired it in March of 
1975? . . 

A. The difference that I noticed after they 
had repaired it and I'd .taken it in was that 
it never -- the needle never quite went 
completely into "P" -- into Park -- when 
you pushed the lever up, and it just -- it 
just felt a little loose. It Just never had 
that tightness, you'd push it in and it was 
secure. It just had a little bit of play 
in it. · 

Q. Did you complaint about that or inquire about 
it? 

A. Yes. 
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Q. Who did you make your complaints· or inquiries 
to? 

A. I took it back to Dave Pyles several times • 

.. Q. What were you told? 

·A. They did road test it and they check it out, 
·and they said, "The car is working. It's 
running fine. ·It's working fine1 it catches. 
You put your brake on and. everything is 
fine", you know. "Don't worry about it. 
Nothing's wrong with it." 

:Q. Did you do anything other than complaint 
orally to them? 

,A. As the -- as it would not stay into Park, it 
was going more between Park and Reverse, and 
I kept driving it back and forth, I could see 
they were a little aggravated with me. I did 
write a letter to the people on Gatehouse 
Road complaint about the --

Q. 

A. 

Q. 

A. 

Q. 

A. 

testified: 

• • • 

Did you continue to use the car? 

Yes, I did. 

Why did you use the car if you had some 
concern about it? 

Well, I kept taking it in and telling them 
what I thought was wrong, but, as I said, 
We've always used Dave Pyles and to an 
extent, like my husband said, they said the 
car was all right. You know, "Just leave it 
alone1 it's running fine. You're not having 
any problems and leave well enough alone", and 
I needed it for transportation. 

Well, did you rely upon what Dave Pyles ·was 
telling you? 

Yes. 

(TR Vol. lA, pages 79 - 81). 

And in cross-examination by Mr. Snead, Mrs. Bartholomew 

A. 

Q. 

I trusted them. 

Now didn 1 t you tell me that t~at' s ex·actly 
what it was, that they were right, that in 
fact it was in park? 
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A. They said it was. 

Q. But you knew it was, didn •.t you? You · 
checked yourself, didn't you? 

A. What do you mean, I checked myself? 

Q. When they showed you [personnel at Dave­
pyles Lincoln-Mercury] that it was in park 

·you were satisfied in your own mind, you 
checked that it was in park, didn't you? 

A. Yes. 

Q. And in fact it was in park, wasn't it? 

A. It was in park but the needle wasn't completely 
over the P the way it used to be. 

Q. But once it's in park you cannot move that 
lever without 

MR. COHEN: I object. That's argumentative. 

MR. SNEAD: -- adjusting it, can you? 

MR. COHEN: That's not 

THE COURT: Sustained. 

THE WITNESS: I'm sorry. 

BY MR. SNEAD: 

Q. Those times that it was in park when you 
brought it over and talked to Dave Pyles 
about it how would you get it out of park? 

A. I didn't bring it over to them just because 
it was not in.park. I was putting the two 
things together. Whenever I put that car 
in park before it slanuned into the wall, I 
mean I could fell the tightness. I just 
put it in park and as you said, I had the 
confidence, it's in park. 

But after that when I drove the car 
out there was play in that handle plus the 
fact that it wasn't going all the way over 
to the P where it had gone before. 

Q.. Did you thereafter start to jiggle the 
little lever when you pu<: t:he car in pa1·k: 
to insure it was in? 

A. I think I took -- Yes, .I think I was a 
little extra careful. 

Q. You think so? 
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A. Well, I was aware of the problem. I kept 
going back in." 

·.(TR. Vol. lB, pages 74 - 75). 

Yet, even though the plaintiff believed her vehicle was 

unsafe she made the decision to leave her vehicle with the engine 

running .and unattended on the day of her alleged incident. Surely, 

if she had not misplaced the column shift lever and not left the 

vehicle's engine running while it was unattended, her alleged 

accident would not.have taken place. For these reasons Mrs. 

·aartholomew not only contributed to her alleged accide~t but must be 

deemed to have been the sole and proximate cause thereof. 

The plaintiff's theory of defendant Ford's liability, as 

that theory developed during the presentation of her case, involves a 

curious c:ontradiction. 

On one hand she insists that she knows when the shift 

lever is securely in its park position and that it was so placed at 

the time of the incident complained of. At the same time she would 

have this Court ignore the clear effect of he1: own testimony and 

accept the purely speculative hypothesis of her expert that she 

really didn't place her car in park after all. 

It is· probably true that no one will ever know to a 

certainty what Mrs. Bartholomew actually did on the day in question. 

But that uncertainty cannot properly be resolved against Ford Motor 

· .. : .. .. - -~ : ., 
. . ~ .. ..! • 

Ford did not contend at trial, and does nQt now contend, 

that it is impossible .to misposition the gear selector between park 
I 

and reverse. With no little difficulty, plaintiff's expert 

demonstrated that "possibility" using a mock-up of the automatic 

transmission system brought to the courtroom by Ford. But that 
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intermediate position is not the park position that Mrs. Bartholomew 

insisted she was familiar with; that is not the park position in 

which she claims to have placed her gear selector before exiting her 

vehicle. 

It is respectfully suggested that this Court cannot allow 

the plaintiff to have it both ways. Either she "parked" her car as 

she insists she did, in which event the theory expressed. in her 

Motion for Judgment is barred by the testimony of her own expert, or, 

she did not properly "park" her car as she insists she always did, in 

which ease her claim is barred by her own contributory negligence, as 

a matter of law. See, in addition to all of the authorities cited 

above, ,Reliable Stores v. March, 218 Va. 1005 (1978); Washington v •. 

Schuylet, 433 F. 2d 362 (4th Cir.· 1970). 

For the foregoing reasons, the defendant, Ford Motor 

Company, requests that its Motion for Judgment Notwithstanding the 

· Verdict be granted on the basis of plaintiff's own evidence 

ARGUMENT III 

THE VERDICT BEARS NO REASONABLE RELATION TO THE 
DAMAGES SUSTAINED, AND WAS SO EXCESSIVE AS TO 
BE SHOCKING AND COMPEL THE CONCLUSION THAT THE · 
JURY MISCONCEIVED OR MISUNDERSTOOD THE FACTS, 
THE LAW, OR THE INST~UCTIONS OF THE COURT. 

It is well-established in Virginia that a trial judge may 

order a new trial if he considers a jury award of damages to be 

excessive in relationship to the actual injury sustained. Section 

8.01-383 of the Code of Virginia (1950) spe.cifically conveys this 

power to a trial judge: 

•In any Civil Case or proceeding the Court, · 
before which a Trial by jury is had, may grant 
a new Trial, unless it be otherwise specifi­
cally provided. A new Trial may be granted as 
well when the damages awarded are not too 
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small as when they are excessive. Not more 
than two new Trials shall be granted to the 
same party in the same cause on the ground 
that the verdict is contrary to the evidence, 
either by the Trial Court or by the Appellate 
Court, or both. (Code 1950, Section 8-224; 
1977, C.617). 

In additionr case law in Virginia has long held that a 

trial jQdge not only has the authority to grant a new trial when a 

damage award is excessive and unreasonable, but an actual duty to qo 

so, to e;nsure that justice is obtained. 

In the recent case of Clatterbuck v. Miller, 215 Va. 359 

(1974), the Supreme Court of Virginia held that: 

•The law has wisely placed in the hands of the 
Trial Judge the power to exercise his sound 
discretion in supervising the verdicts of juries 
to prevent miscarriages of justice. The law 
intends that this power should be exercised 
and that the Judge should be more than a mere . 
referee between the litigating parties. 0

· 

215 Va. at 363. 

In keeping with this authority, trial courts have often 

set jury verdicts aside when an excessive damage award has been 

granted. A case in point is Smithey v. Sinclair Refining Company, 

203 Va. 142 (1961), a personal injury action arising out of an 

automobile accident$ During trial,. the defendant admitted liability 

for plaintiff's injuries, and the case was submitted to the jury on 

the issue of damages alone. The jury returned a verdict for FIFTEE~ 

THOUSAND DOLLARS ($15,000.00), for plaintiff and the defendant moved 

to set it aside as excessive. 

1he trial court granted defendant's Motion and put the 

plaintiff on terms to either accept FIVE THOUSAND DOLLARS ($5,000.00) 

or have a new trial. The plaintiff agre~d to the trial judge's 
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The Supreme Court affirmed the remittitur noting that the 

plaintiff's medical bills totaled only $59~00, and his lost wages . 

amounte to only $45.00. Based on the lack of medical testimony 

concerning permanency of injury and the plaintiff's small medical 

bills, the Supreme Court applied the general rule that: 

~ ••• if it appears that the verdict is so excessive 
as to shock the conscience of the Court and to 
create the impression that the injury has been 
influenced by passion, corruption or prejudice, 
or has misconceived or misunderstood the facts 
or the law, or if the award is so out of pro- : 
portion to the injuries suffered to suggest that 
it is not the product of a fair and impartjal 
decision, then it becomes the plain duty of the 
Judge, acting within his legal authority to 
correct the injustice. Citing Chesapeake and 
Ohio Railroad Company v. Arrington, 126 Va. 194, 
cert. denied 255 u.s. 573, 41 s. Ct. 376, 65 L. 
Ed. 792 (J,932)." 203 Va. at 146. 

Applying the above noted rule the Smithey Court held that: 

•under these circumstances, although the evi­
dence is devoid of even a suggestion that the 
jury was actuated by passion, prejudice or 
corruption, an award of $15,000.00, could 
only have resulted from a misconception or 
misunderstanding of the seriousness of the 
plaintiff's injuries. The size of the verdict, 
so out of proportion as is to the plaintiff's 
inj ur.ies and his medical expenses and loss of 
wages, is sufficient, standing alone, to 
shock the conscience of the Court and to cast 
upon it the stamp of unfairness." Id. at 148. 

The application of these principles to the jury verdict of 

FIFTY THOUSAND DOLLARS ($50,000.00) in Mrs. Bartholomew's favor, 

places on this Honorable Court a duty to order a new.trial on the 

issues of liability and damages because of the obvious misconception 

, and misinterpretation of the facts or law by the jury in awarding 

such a shocking and excessive verdict. The $50,000.00 verdict in 

this case cannot be justified under any reasonable characterization· 
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of the plaintiff's minimal injuries and forces the conclusion that 

the jury verdict was not a product of impartiality, but rather 

stemmed from some passion, prejudice or bias on their part. This 

Court properly must take cognizance of the fact that Mrs. Bartholo­

mew's total medical expenditures resulting from her October 22, 1976, 
' . 

mishap totals only $291.10. Further, the .trial record. is devoia of 

any evidence of lost wag.es or permanent injury to plaintiff as a 

result of the October 22, 1976 incident. Surely, Mrs. Bartholomew's 

medical bills of $291.10, standing alone, cannot justify the 

excessive verdict of $50,000.00 granted her by the jury. 
. . 

Plaintiff's own medical expert, Dr. Zohn~ testified that 

the la$t time he found any objective signs of· injury relating to her 

accident as on May 2, 1978. (TR Vol. I-B, pages 53 and 54). 

Further, Dr. Zohn also admitted that plaintiff's soft tissue injury 

did not develop any calcification problems and she made a rapid and 

good recovery. The Court's attention is drawn to pages 52, 53 and 54 

of the trial transcript found in Volume I-B: 

BY MR. SNEAD: Cross examination of Dr. Zohn: 

Q. Doctor, as I understand it, you discussed 
the potential problems with a soft tissue 
injury. One of the potential problems 
was the possibility of calcification. 
Is that correct, Sir? 

A. That is correct. 

Q. But you are not talking about that in this 
case, are you? 

A. It did not happen. 

Q. And, in fact, what you had in this case 
was a good recovery, didn't you? 

A. The patient continued to complain of 
symptoms relating to this over a period 
of about a year to two years, but ulti­
mately, the symptoms seemed to have 
resolved. 
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Q. In fact, you had good range of motion and 
everything that you are looking for a 
good recovery? 

A. There was only minimal limitation of 
range of motion and minimal swelling ana 
basically, she had recovered most of her 
function. 

Q. And, in fact, Doctor, you stopped finding 
any objective signzr long before she quit 
complaining, didn't you? 

A. I am trying to find the last time I found 
something objective. On May 2, 1978, 
there was still noted some slight swelling 
of the left leg as compared to the right. 
There was a slight limitation of flexion, 
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a two finger breadth's difference in· 
flexion of the left leg versus the right, 
and I believe that that was the last time 
I could find anything of significance 
related,. that I thought was related to her 
accident. · 

Q. And, in fact, you, of course, were aware 
of the rheumatoid arthritic condition? 

I 

\­
! 
I 
i 
I 
I 
i 

A. 

Q. 

A. 

i Q. 
I 
I 

1. 
-I 
, . I A. 

i I o. 
I 
i 
I 

i 
\ A. 
i 
I Q. 

i 
I 
I A. 

Yes, I was. 

And she would, from time to time, com­
plain about the right leg or the left 
le91 it would vary, wouldn't it? 

Yes. 

And at some point and. time, you can't 
say that the complaints that she continued 
to have were related to the accident 
rather than the rheumatoid arthritic 
condition, can you? 

That's correct. 

And on several occasions you made note 
that you weren't going to treat this knee 
when she complained of it, .and that you 
found nothing. 

That I was or was not? 

You were not going to treat it further 
based on those complaints. 

That's correct. 

Likewise, on cross examination on behalf of the defendant, 

Ford Moto~ Company, Dr. Zohn further corroborated the fact that 
! 

plaintiff irecovered from her soft tissue injury very quickly and 
I 

suffered "o permanent injury. The follo_wing is an excerpt from 

Dr. Zohn'~ testimony, highlighting the minimal injuries suffered by 

the plaintliff alleged to have occurred on October 22, 1976.: -
! 
\ (TR Vol. I-B, 
I 
I BY MR. LEWIS: 

Pages 55 and 56) 

Cross examination of Dr. Zohn: 
I Io. 
I 

Your diagnosis initially was a soft tissue 
injury? 

I I A. Correct. 
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Q. And you used the word ecchymosis, I believe, 
that is in layman's language, that's a bad 
bruise, isn't it? 

A. It's bleeding and discoloration that is 
visible to the naked eye. 

Q. Right. Which is -- but the dark discolor~tion 
as a bruise looks like? 

A. : Well, it's a question of degree. 

Q. Then you treated her, and: I don't want to 
go over this again, but isn't it true that 
in your nurses notes, or your physical 
therapist's notes, that this ecchymotic 
area or this bruised area, by November 16, 
1976, was almost completely cleared? 

A. What was the date, Sir? 

Q. November 16, 1976. 

A. That's correct. 

O Then there's no question a back inJury 
came from this automobile accident before 
the October 22 visit that you saw her? 

A. That's correct. 
I 

Q. And the right shoulder pains, we don't 
know where they came from? 

A. That's correct, too. 

Q. · And th·e rheumatoid arthritic condition of 
the left knee and the other parts pre­
existed both of the accidents? 

A. · That's corrects 

Apparently, the excessive jury award in this case sterns 

from some prejudice or bias by the jury and/or their misconception 

or misunderstanding of the facts or law because the award bears no 

relations'hip to the damages sustained and therefore is not supported 

by, and is contrary to, the evidence. See National Cab v. Thompson, 

208 Va. 731 (1968). 
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Surely, an impartial jury could not have arrived at the 

$50,000.00 verdict based on Dr. Zohn's testimony, which revealed the 

minimal injuries sustained by the plaintiff. It is this very conduct 

by the jury in the Bartholomew case that forms the basis of the 

defendant, Ford Motor Company's Motion for Judgment Notwithstanding 

the Verdict, or, in the alternative, a new trial encompassing the 

issues of liability and damages. 

' Another witness called by plaintiff to show the effect of 

.. ·:Lleged October 22, 1976, occurrence, was Lincoln Vance. Upon 

being called to the stand, Mr. Vance attempted to explain plaintiff's 

personality before t~e alleged occurrence on October 22, 1976, and 

what her personality was like subsequent thereto. Howeve~, Mr.· 

Vance's t~stimony about plaintiff's tenuous personality change·s, in 

no way justifies the $50,000.00 verdict. For example, the Court's 

attention is drawn to Mr. Vance's testimony, which states as follows: 

, (TR Vol I-B, Pages 97 and 98 

MR. COHEN: Direct examination of Lincoln Vance 

'Q. 
' What can you say about your observation of 

her personality and outlook·since the 
accident? 

A. 

Q. 

,A. 

She is not quite as self-confident as she 
was. She -- she's not as happy at home 
because she is unable to keep the house 
as she would normally like to keep it. She 
is unable to do many of the things that she 
used to do as a matter of course. 

Have you been able to observe her level of 
patience, or any change in that? 

. I think she has much less patience. You'll 
have to forgive me, but she has considerably 
less patience than she used to have. 

Mr. Vance ignored the fact that at the time of the alleged 

October 22,' 1976 occurrence, Mrs. Bartholomew was suffering from 
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rheumatoid arthritis in her joints, a back injury from an automobile 

accident in August of· 1976, and recovering from a childbirth of 

caesarean section. It is important to note that Mr. Vance overlooked 

all Of' these factors and vaguely related all of Mrs. Bartholomew's 

personality changes to her alleged October 22, 1976 occurrence. Mr • 
• 

Vance's testimony at Page 101, Volume 1-B, of the trial transcript 

evidences these vague observations on his part: 

BY MR. LEWIS: Cross examination of Lincoln Vance 

Q. Alright - so anything -- from your obser­
vation of after October 22, you wouldn't 
know whether it was related to the October 22 
incident or th~ accident before, would you, 
Sir? 

A. Other than her leg, no. 

Q. And you said something about Thanksgiving. 
Thanksgiving would have been in latter 
November of -- J. <lon°t know the date -­
correct? 

A. Probably, yes. 

Q. Well~ had the bruises and everything cleared 
up by then? 

A. Actually, I don't know whether they had 
cleared up or not. I do know that her leg 
was considerably larger. 

Q. Alright. 

A. Now whether the bruises had cleared up, I 
can't answer that. 

Clearly, the above-noted medical testimony of Dr. Zohn ana 

the lay testimony· of Mr. Vance about possible changes in plaintiff's 

. personality cannot support the $50,000 jury award, even when all 

inferences and doubts are resolved in Mrs. Bartholomew's favor. The 

excessiveness of the jury verdict must have been motivated by -

prejudice, bias or simply misconceived the evidence and law of the 

case. 
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In support of Ford Motor Company's request for Judgment 

Notwithstanding the Verdict and Motion for a new trial, the Court's 

attention is drawn to the case of Rawle v. Mcilhenny,· 163 Va. 735 

(1934). The facts in Rawle involved an automobile accident where 

personal injuries and property damage were allegedly su~tained by the 

'plaintiff, Mrs. Mcilhenny. Plaintiff filed suit against Mr. Rawle 

alleging negligence in the operation of his automobile while in .the 

scope of his employment. The case was submitted to the jury and a 

verdict was returned in plaintiff's favor for $1,soo.oo. Based on 

the_inadequacy of the $1,500.00 damage award, the plaintiff moved the 

Court to set the verdict aside and grant a new trial to try the 

single question of damages. The Court sustained the Motion and the· 

second jury returned a verdict in plaintiff's favor in the amount of 

$5,000.00. To the second verdict, Mr. Rawle was granted a Writ of 

Error. 

On Appeal, the Supreme Court affirmed· the second verdict 

on the grounds that the initial damage award was inadequate because 

.the jury misconceived the merits of the case insofar as it related to 

the single question of damages. For this 1:eason, a n.ew trial on 

damages could not be assigned as error on the part of the lower 

Court. 

Despite the Appellate ruling, Rawle is -extremely important 

to the facts confronted in Bartholomew, because the guidelines for 
., 

granting a new trial 'on liability and damages are clearly set forth. 

The Court's attention is drawn to the five classes of cases the Rawle 

court outlined as crucial in determining what issues are to be triea 

when a new trial is granted. An analysis of these sample cases show 
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the direct applicability of case four and case 5 (c) to the issues 

now placed in question by the defenda.nt, Ford Motor . Company. The 

Supreme Court of Virginia stated as follows, in the Rawle case: 

CASE FOUR 

Cases in which clearly the decided preponderance 
of the evidence is in favor of the Right of 
Recovery, so there is sufficient evidence to 
support a verdict finding the defendant not 
liable. 
In such cases, it is generally held that the Court 
will set aside the verdict for inadequacy and grant 
a new trial1 and usually, where the practice of 
granting improper cases, new trials limited to 
the question of damages prevails, the Court will 
restrict a new trial to the question of damages. 
But, in this class of cases, where the amount of . 
damages recoverable is not dis~inctly separable · 
from the matters involved in the issues as to 
liability, the new trial should be granted on all 
issues. . . 
CASE FIVE (c) 

· Cases of conflicting evidence, in which there is suf­
ficient evidence to support a verdict in favor of 
either the plaintiff or the defendant, but in which 
there is no clear preponderance of the evidence in 
favor of either. 

(c) In the fifth class of cases when the merit of 
the case is to liability appear not to have 
been reasonably well developed upon the trial, 
or the question as to the amount of damages 
dis not distinctly separable from the matters 
involved in the issue as to liability, or the 
evidence with reference to liability has 
probably exerted a material influence upon the 
jury in determining the amount of the verdict, 
••• or for some other reason, the ends of Jus­
tice would not seem to be better promoted by 
granting a new trial on all the ·issues, where 
the Court sets aside a verdict of this class, 
it should grant a new trial on all issues. 

Moreover, Rawle, holds that when a verdict is found to be 

·re, the trial court must carefully consider whether the jury's 

1u._;.;; . ..;:.:::~uct affected its finding of liability. as well as damages: 

••• Before a new trial should be limited to the 
amount of damages, it should be reasonably clear 
that the misconduct or misconception of the 
jury from which the inadequacy (excessiveness) 
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of the verdict has resulted, has not extended 
to a determination of the question of liability 
as well as its detemrination on the amount of 
damages. 

Similarly., it is important to note the cas_e of· Chappel v. 

White, 184 Va. 810 (1946), which reiterates the same view set forth 

in Rawle. In Chappel, an action was filed alleging gross negligence 

on the part of the defendant while operating a motor vehicle, which 

in turn, caused injury to plaintiff. At the close of the trial, the 

jury returned a verdict in plaintiff's favor for $7,500.00. The 

verdict was reversed and remanded for error in the admission of 

certain evidence and error in the_ instructions. 

The second jury trial retried all.the issues and concluded 

in a plaintiff's verdict in the amount of $4,231.18. Plaintiff moved 

the Court to vacate the second verdict for inadequ.acy and the Motion 
• 

was granted by the Court. 

The third trial retried only the issue of damages and 

resulted in a $9,000.00 verdict in plaintiff's favor, and defendant 

assigned error. On the Appellate level, the Supreme Court of 

Virginia reinstated the second verdict for $4,231.18, citing Rawle as 

authority by utili~ing Case Four and Case Five referenced above. The 

Court reasoned that the jury in the first case had been influenced by 

partiality, prejudice or a mistake in view of merits of the case by 

rendering a verdict in the excessive amount of ~7,500.00. In doing 

so, the trial Court found that a new trial was required on all of the 

issues, including liability, as well as dama9es, in order to ensure 

that justice was obtained. 

Next, the Court's attention is drawn to the case of Wright 

v. Estep, 194 Va. 332 (1952), where the defendant, Ford Motor 

Company's position requesting a new trial of liability and damages is 
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strongly supported. In Wright, supra, the suit again surrounded an 

automobile mishap where plaintiff sustained severe personal injury. 

The jury returned a verdict of $5,000.00 in favor of the plaintiff, 

• -11'..~ all post trial Mot ... L.-,1"1S by .hot"'.1 I·_ 1-.,.,_. 11< £. d t " 1 • ·ff 
•• J I ~I••· v!ieO 80 ana P a1nt1·; Were 

overruled by the Court. Plaintiff was granted a Writ of Error to 

· review the judgment on the quantum of damages. 

The Supreme Court in Wright, supra, reversed ana remanaed 

the entire jury verdict and ordered a new trial on all the issues 

prese~ted. ·The highest Court in this State f9und that the entire 

verdict was unjust because the jury had ignored the Instructions that 

were given by the Lower Court. Further, the Supreme Court held that 

the new trial on damages alone would be in error, because the issue 

of liability was questionable, and in direct conflict by the evidence 
' 

presented, holding that: 

•we are of the opin~on that the case falls within 
the fifth classification of cases outlined in 
Rawle v. Mcilhenny, supra, in which there is 
sufficient evidence to support a verdict in 
favor of either the plaintiff or the defendant, 
but in which there is no clear preponderance 
in favor of either. In such cases, we set, 
where the 'question as to the amount of damages 
is not distinctly separable from matters involved 
in the issue as to liability, or the evidence 
with· reference to liability has probably exerted 
a material influence upon the jury in determining 
the amount of the verdict, where the evidence 
warrants the inference set, instead of deciding 
the question of liability, the jury has arbi­
trarily determined to make both parties bear 
a part .of the burden of the injury~' The veraic.t 
should be set aside and a new trial granted on 
all the issues. Citing Rawle, supra, ana 
Chappel, supraG• 

The most recent case on this question is Rome v. Kelly 

Springfield,_ 217 Va. 943 (1977), where the Supreme Court promulgated 
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the guidelines to be used when determining what issues are to be 

retried when a new trial is granted. In ~' the Court held as 

follows: 

. "Where the question of the amount of damages 
is not distinctly separable from the matters 
involved in the issue of liability, or the 
evidence· with reference to liability has 
probably exerted a material influence upon 
the jury in determining the amount of the 
verdict • • • the verdict should be set aside 
and a new trial granted on all issues. 
Wright v. Estep, infra.• 217 Va. at 948. 

In applying the above-noted authorities to the question 

now before this Court, it becomes readily apparent that the Jury 

verdict of $50,000.00 in this case fails to find the required support 

in the evidence offered at trial and is so excessive that the jury 

must have been influenced by some partiality, prejudice, bias or 

·misconception of the evidence or law in this case. It is important 

to note what this Court stated at the close of the evidence when it 

struc~ plaintiff's punitive damage claim:· 

THE COURT (TR 122 & 123) . 

"From a philosophical standpoint, I carefully 
considered the arguments submitted by Mr. Co~en 
and I think it makes a persuasive case, but in 
corporate irresponsibility or corporate avarice 
there is no reason there shouldn't be punitive 
damages in products liability cases. 

But the evidence in this case, I don't think 
comes anywhere near that. I don't think it 
even approaches it. I think its a serious 
question whether there is even any liability 
but I am not the jury. It is a jury question. 
I think particularly in view of the experts' 
testimony, both your.expert a~d the exper~ of 
the defendants, even the negligence question 
is a close one.• 

(TR Vol. IV A, pages 122, 123) 

047 



The size of the verdict strongly implies that the jury 

incorporated an element of punishment to the defendant, For~ Motor 

Comapny. Such unauthorized and unwarranted conduct by the jury in 

this case when punitive damages were not in issue requires this 

Honorable Court to grant the defendant's request for Judgment Notwith­

standing the Verdict, or a new trial on the issues of both liability 

and damages. 

Despite the fact that the Court struck the punitive damage 

claim, plaintiff's counsel discussed Ford Motor Company's, "Corporate 

I don't careism", at length in his closing argument to the Jury when 

there was absolutely no evidence to support that contention. 

Plaintiff's counsel argued that Ford Motor Company knew of the danger 

in its vehicles and chose not to rectify them; that •some people are 

going to die, [but Ford] will just pay for the ones that die." These 

shocking comments implied that Ford acted wantonly and willfully and 

should be punished for its "I don't careism". See, ~TR. Volume 

IV B, page 64. 

Such misstatements were clearly contrary to the evidence 

presented at trial by Ford engineers who explained what they did to 

determine the accuracy of the small number of conf irrned reports 

corning from the field during the early 1970's. Obviously, plain­

tiff's counsel wanted the jury panel to overlook Ford's efforts 

in this area and went far beyond the evidence offered at trial to 

accomplish his purpose. These gross misstatements by plaintiff's 

counsel either created or fueled the jury's bias which is so apparent 

from "the verdict it rendered. 
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CONCLUSION 

For all of the reasons stated herein, defendant Ford Motor 

Company, hereby requests that Judgment be entered in its favor, or, 

in the alternative, that a new trial be ordered in this cause on the 

issues of liability and damages. 

1: .. 

BRAULT, LEWIS, GESCHICKTER & PALMER 
.. 10533 Main Street, P.O. Box 248 

'-'··:··:. 

·' ;' ·. Fairfax, Virginia 22030 
Counsel for Defendant 

.. ··,: .... 
,· 

Ford Motor Company 

By: ~/l.o<'~~$4JtJ 
Richard a. Lewis .. ··.·· 

. 
By~·w.·~· 

Steven w. BanciOft 
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FAIRF'AX1 VIRGINIA 22030 

You will recall that ·this case was tried by a jury on 
November 13, 14, 15 and 16, 1979. The jury began deliberating on 
November 16, and being unabie to reach a verdict, resumed· 
deliberation on November 19, 1980. The jury returned a verdict 
in the ~ount of $50,000.00, which was the amount mentioned by 
plaintiff's counsel in his closing argument. 

The defendant asks the court to set aside the verdict and 
enter judgment non obstante verdicto, or, in the alternative, to 
grant a :new trial on the issue of liability and compensatory· 
damages., These mo.tions were argued on January 4, · 1980. 

I . 
Defendant argues that the application of the doctrine of 

Massie~ Finnstone, 134 Va. 450, (1922) bars plaintiff's recovery. 
The Court dealt with this point extensively at t~ial and again 
concludes that the Massie v. Finnstone doctrine is inapplicable to 
the facts of the instant case. The Court accepts and adopts the 
argument i::ontained in part I of plaintifff s memorandum of .Tanua.ry 2, 

I . 

1980, in opposition, pages 1 - 4. 
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Defendant next argues that plaintiff was contributorily 
negligent as a matter of law. The Court again concludes, as it 
did at trial, that the question of contributory negligence was 
properly a jury question. The Court accepts and adopts the 
argument contained in part II of plaintiff's memorandum in opposition, 
pages 5 - 7. 

The real issue in this case is whether the $50,000.00 award is 
excessive, and if it is, what the Cou~t should do about ~t~ 

In confronting this issue some background material is necessary, 
clarifying first of all what this case is not about. Notwithstanding 
the misrepresentations of press and television, this case is not about 
a vehicle that "jumps" out of park into reverse. Every expert witness 
including plaintiff's expert agree that when the transmission is in 
park it will not come out. The plaintiff's attorneys concede this. 
Nor is it a case about a conscious corporate decision by the defendant 
to c.oncern itself with profits over concern ··for safety and life ... 

Plaintiff alleges that defendant negligently desj.gned a 
· transmission thereby creating an "illusory park position, 11 causing 
the driver to think the car is in park when it isn't. Plaintiff 
further alleges that defendant negligently failed to warn about or 
correct the defective design. 

. The evidence, based on plaintiff's testimony and her witnesses, 
established that in 1976 she had gone to a super market in a shopping 
center. As she went to pick up her purchases, she put her Lincoln 
automobile in what she thought was the park position and left the 
engine running. Her two ·month old infant was in the front seat. She 
went around to the back to put in her purchases. At or about the 
time she opened the back door, the car began moving backwards. She 
was knocked down and the car ran over her leg causing a soft tissue 
injury, but no fracture. As the car rolled over her she suffered 
great pain and fear, the .fear being more for· the safety of her infant. 
She believed that the car would roll into traffic on a busy street, 
but it did not. 

The plaintiff was not hospitalized and her doctor testified 
that over all her response to treatment was fairly good. The 
swelling eventually decreased. Her doctor did not say there was 
any permanent injury. The total medical expenses for X-rays and 
therapy were $292.10. There was no evidence of loss of income or 
other special damages o •Th_e plaintiff did, however. s- n till complain 
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of some discomfort with her leg right up to the time of trial. 
A close friend testified that plaintiff is less patient and not 
as happy today as she was before the accident. 

The plaintiff sought punitive damages, and counsel, in opening 
statement, referred to a conscious corporate decision to place · 
profits over safety. At the conclusion of plaintiff's evidence, 
the Court struck the claim for punitive damages. The Court concluded 
that while punitive damages could be awarded in cases of corporate 
irresponsibility or corporate avarice in products liability cases, 
the evidence in the instant case did not justify submitting the issue 
of punitive damages to the jury. Looking at the evidence in the 
light most favora~le to the plainti~f, the Court could not find 
"a wrongful act done with a bad motive or with such gross negligence 
as to amount to positive misconduct, or in a manner so wanton, or 

· reckless as to manifest a wilful disregard of the rights of others •.•• " 
Wright-~ Everett, 197 Va. 608 (1956); Baker~ Carrington, 138 Va. 22 
(1924). At best, plaintiff established that defendant's corporate 
offi~ers and employees erred in judgment resulting in simple 
negligence in design and negligent failure to correct or ~o warn. 

In Murphy~ Va. Car. Freight Lines, 215 Va. 770, 773 (1975) 
The Court upheld the jury verdict and referred to Edmiston :!.!. Kupsenel, 
205 Va. 198 (1964): 

In Virginia, the courts are clothed -with the authority, 
and charged with the duty, to correct what plainly 
appears to be an unfair verdict in a personal injury 
case •. The use of this authority is but the exercise 
of the inherent discretion of the trial courts, 
limited by the admonitory principle that it is the 
jury's function, ordinarily, to assess damages. 

Where the attack upon such a verdict is based upon 
its alleged excessiveness, if the amount awarded is 
so great as to shock the conscience of the court and 
to create the impression that the jury has been 
motivated by passion, corruption or prejudice, or has 
misconceived or misconstrued the facts or the law, or 
if the award is so out of proportion to the injuries 
suffered as to suggest that it is not the product of 
a fair and impartial decision, the court is empowered,. 
and in fact obligated, to step in and correct the 
injusticeo 

If the verdict is determined to be excessive, the 
court may put the successful party on terms to accept 
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a reduc.ed amount, deemed reasonable compensation 
for his injuries, as an alternative to awarding a 
new trial, or it may order a new trial as to the. 
whole amount of damages. 

But neither course of action is warranted if the 
verdict merely appears to be large and more than 
the trial judge would have awarded had he been a 
member of the jury. If the verdict is supported 
by sufficient evidence and is reached in a fair 
and impartial trial, it cannot be disturbed. 

· In applying these ·"familiar principles" to the instant case 
the Court concludes that a $50,000.00 award in a case where the 
damages are $292.10 shocks the conscience of the Court. The award 
is so out of proportion ~o the injuries suffered as to suggest that 
the award is not the pro~uct pf a fair and impartial decision. 
The Court is compelled to step in and correct the injustice. 

. . . 

The Court is unwilling to apply Rawle Y!. Mcilhenny, 163 Va. 735 
(1934) to the instant case. The rules of that· case are appropriate 
in considering a plaintiff's motion to set aside jury verdicts on 
the grounds of inadequacy. In the instant case, while it was a close 
question and one which the Court may have decided differently, a jury 
found liability on the defendant's part and n~ contributory negligence 
by the plaintiff. There is sufficient evidence and reasonable 
inference to support these findings. In yiew of such evidence, "there 
is no reason to conclude that an excessive damage award tainted the 
legitimacy of the jury's finding on liability. There can be no 
suggestion that this was a compromise verdict reached because the 
jury had doubts about liability. 

This trial lasted five days, at great expense to taxpayers and 
parties. Sec. 8.01-383.1, 1950 Code of Virginia, as amended, recognizes 
the right of the Court to enter an order of remittitur. The power exist! 
even when there is no standard by which damages for pain and suffering 
and mental anguish may be measured. See Smithey Y.:. Sinclair Refining 
Co., 203 Va. 142 (1961), Bassett Furniture Y.:. McReynolds, 216 Va. 897 
(1976) and Campbell Y.:. Hawkins, 217 Va. 800 (1977). 

In the instant case, plaintiff incurred medical expenses of 
$292.10;.she suffered the pain and emotional trauma of the car rolling 
over her leg, her anguish over the safety of her infant, an ugly and 
severe bruise, and several years of occasional discomfort. In 
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addition she was inconvenienced in caring for her children and home. 
Plaintiff was not hospitalized, suffered no pennanent injury and had 
no out of pocket expense other than the $292.10. 

These damages may be compared and contrasted with some of the 
reported cases in attempting to arrive at a fair and rational award. 

In Lynchburg Coca Cola ~Reynolds, 215 Va. 1 (1974) the Court 
held that an award of $3,000.00 was excessive. The plaintiff 
vomited and developed an aversion to dark drinks after sensing mold 
~nd mildew in a partially consumed bottle of Coca-Cola. Plaintiff 
incurred 59¢ out of pocket expenses for medicine and received no· 
medical treatment. 

In National Cab Company, Incorporated v. Lillie S. Thompson, 
208 Va. 731 (1968) plaintiff incurred medical expenses of $62.00 
and sustained disability in use of her thumb estimated to be 15%. 
A $10,000.00 verdict was considered excessive • . 

In Wagnstrom ~ Pope, .207 Va. 761 (1967), plaintiff incurred 
$500.00 medical expenses, and suffered bruises requiring eight days 
in the hospital and three months of recovery. A reduction of damages 
from $7 ,000.00 to $4,ooo·.oo was reversed. 

Hughes~ Moore, 214 Va. 27 (1973) is of ·special interest. An 
award of $12,000.00 was not considered excessive even though the· 
plaintiff had medical expenses of only $112.00. She suffered an 
inability to nurse her child, a resumption of her menstrual periods, 
and a continuing nervous condition. 

This Court having concluded that a $50,000.00 award in the 
instant case is excessive and unfair, and not believing that a new 
trial is justified, will exercise its best sense of fairness and 
justice and order a remittitur of $33,500.00 and enter judgment in 
plaintiff's favor in the amount of $16,500.00. If plaintiff chooses not 
to accept the remittitur, then the Court will grant a new trial on the 
issue of compensatory damages only. ·· 

Mr. Lewis will please prepare an appropriate order and submit 
it to Mr. Cohen for approval as to form. 

The Court is most appreciative to each one of you for the 
thought, skill and assistance which you. brought to this case. 
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With wann regards for each of you, I am, 

Sincerely, 

RJJ:elc 
Richard J. J amborsky. · 

. . 
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Heretofore on the 13th, 14th, 15th, 16th and 19th days of 

November, 1979, came the plaintiff, in person and by counsel, 

and the defendan~s, by their duly authorized representatives and 

by coun~el, and this case came on for trial upon the plaintiff's 

Motion ~or Judgment, the Answers and Grounds of Defense of the 

defendants and the other pleadings filed herein. 

Thereupon came a jury of thirteen (13) veniremen, who were 
' 

sworn and examined on their voir dire and found to be competent 

and qualified jurors. From the panel of veniremen, seven (7) 

persons were duly., selected, with counsel for the plaintiff and 

!counsel for the ctefendants, 

peremptory strikes. 

each having exercised three.(3) 

Ii 

The~eupon the jury heard the opening statements of counsel 

land heard all of the plaintiff's evidence in the case. 

At ~he conclusion of the plaintiff's evidence, the defendant, 

Dave Pyle:s Lincol:Q. Mercury, by counsel, moved the Court to strike 

the plaintiff's evidence and dismiss the case with prejudice, on 

the grounds that plaintiff's action was barred by the statute of 

limitations, and the Court, after hearing argument and receiving 

authoriti~s being of the opinion that the Motion should be 

granted, it is 
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I ORDERED that the plaintiff, Constance K. Bartholomew, 

recover nothing of and from the defendant, Dave Pyles Lincoln 

~ercury, to which ruling of the Court, the plaintiff, by counsel, 
I 
notes her exception. 
I 

Also at the conclusion of the plaintiff's evidence, the 

efendant, Ford Motor Company, by counsel, moved the Court to 

strike the plaintiff's evidence on grounds set forth in the 

ecord, and the Court, after receiving authorities and consider-

ing the. matter, overruled the Motion to strike the plaintiff.' s 

evidence on behalf of the Ford Motor Company, to which ruling of 

the Court, the defendant, Ford Motor Company, notes its exception. 

Thereupon the jury heard all of the defendant's evidence 

and the rebuttal evidence of the plaintiff, and at the conclusion 

of all of the evidence, the defendant, Ford Motor Company, by 

counsel, moved the Court to strike the plaintiff's evidence on the 

grounds set forth in the record, and after receiving authorities, 

earing argument and considering the matter, the Motion of the 

Ford Motor Company to strike the plaintiff's evidence was over­

ruled, to which ruling of the court, Ford Motor Company, by 

counsel, notes its exception. 

Also at the conclusion of all the evidence the defendant, 

,Ford Motor Company, by counsel, moved the Court to strike the 

!•plaintiff's evidence of punitive damages on grounds set forth in 

the record, and the Court, after receiving authorities and con-

sidering the matter, granted the Motion to strike the plaintiff's 

evidence of punitive damages, to which ruling of the Court, the 

plaintiff notes her exception. 

Thereupon the Court considered instructions to be granted, 

received their instructions land on November 16, 1979, the jury 

1
from the Court, heard argument of counsel thereon and retired 
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to the.ir room to consider their verdict i and not being able to 

reach a verdict, the case was continued until November 19, 1979. 

Oh November 19, 1979, the jury resumed its deliberation in 

I their ~oom, and thereafter returned into open Court and rendered 

their verdict in favor of the plaintiff against Ford Motor 

Company in the amount of FIFTY THOUSAND and no/LOO DOLLARS 

($50,0Q0.00). 

After rendering the aforesaid verdict, at the request of. 

counsel for Ford Motor Company, the jury was polled, and each 

and every juror affirmed that that was his or her verdict. 

After rendering the aforesaid verdict and being polled, the 

jury was discharged. 

Ther~upon the Ford Motor Company, by counsel,. moved the 

Court for leave to file a written Motion to Set Aside the Verdict 

and Enter J.udgment Non Obstante Veredicto or in the Alternative 

to Grant a New Trial on the Issues of Liability and Compensatory 

Damages, which Motion was granted, and the matter continued for 

the fiLing of briefs by both parties and to be heard on January 4, 

1980. 

Th~reupon on January 4, 19~0, the parties, after having 

filed briefs appeared and the Motion of the Ford Motor Company to 

Set Aside the Verdict and Enter Judgment Non Obstante Veredicto 

or in the Alternative to Grant a New Trial on the Issues of 

Liability and Compensatory Damages was heard and taken under 

advisement by the Courto Thereupon, on March 4, 1980, the Court 

filed a ~ritten opinion overruling the Motion of the Ford Motor 

Company to Set Aside the Verdict and Enter Judgment Non Obstante 

llveredictb or in the Alternative to Grant a New Trial on the Issues 
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lof Liability and Compensatory Damages, to which ruling of the 

!court, tll.e Ford Motor Company, by counsel, notes its objection 

land exception. 

Further, the Court concluding that the FXFT~ THOUSAND and 

o/100 DoiLARs ($50,000.00) award in this case is excessive and 

nfair and being of the opinion that an Order of remittitur in 

e amount of THIRTY-THREE THOUSAND FIVE HUNDRED and no/100 

LLARS ($33,500.00) should be granted, and. a judgment entered 

n the plaintiff ts favor in the amount of SIXTEEN THOUSAND FIVE 

and no/100 DOLLARS ($16,500.00) with the further proviso 

at if the plaintiff chooses not to accep~ the remittitur, then 

e Court will enter an Order granting a new trial on the issue 

compensatory damages solely. 

The Court being advised that the plaintiff, after considera- · 

of the matter elects to accept judgment in plaintiff •s favor 

n the amount of SIXTEEN THOUSAND FIVE HUNDRED and no/100 DOLLARS 

($16,500.00), under protesto 

Pursuant to Rule 5:9(a), the ·transcript in this case is 

ereby made part of the record. 

N()W, THEREFORE, it is 

ORDERED that judgment be entered in favor of the plaintiff, 

,onstance K. Bartholomew, and against the defendant, Ford Motor 

ompany, in the amount of SIXTEEN THOUSAND FIVE HUNDRED and 6' . 

o/100 DOLLARS ($16,500.00) plus costs in the amount of ,/.tl-V. 
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ENTERED this .::r_: day of::~~~=~------' 1980. 

EEN, OBJECTION AND EXCEPTION: 
·; '? 

SEEN, OBJECTION AND EXCEPTION: 

SEEN: 

William o. Snead, III 
CARR, JORDAN, COYNE & SAVITS 
Counsel for Dave Pyles Lincoln Mercury 
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ASSIGNMENT OF ERROR OF APPELLANT, 
FORD MOTOR COMPANY 

1. The trial Court erred in denying Ford's Motion 

to Strike the Plaintiff's evidence and the post trial Motions to 

set aside the verdict, inasmuch as Plaintiff's evidence failed to 

establish a prima facie case on liability in that: 

(a) The Plaintiff's expert admitted that he had 

not performed the investigation and calculations necessary to give 

his opinion probative value. 

(b) The testimony of the Plaintiff's expert 

witness contradicted the Plaintiff's own unequivocal testimony of 

facts within her knowledge and was speculative and not based on 

facts in evidence. 

(c) The Plaintiff failed to offer any evidence 

from which the jury could reasonably infer that Ford was negligent 

in the design of the vehicle; that the vehicle was defective when 

it left Ford's control; or that Ford breached any implied war-

ranties to Plaintiff. 

(d) At most, the Plaintiff's evidence showed 

that the product in question differed from that of one competitor, 

and was subject to dangers which are inherent in any automobile 

with an automatic transmission, i.e., the risk that the driver 

might carelessly misplace the shift lever. 
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2. The Trial Court erred in denying Ford's Motion 

the Plaintiff's evidence on the grounds that the Plain-

tiff had misused her vehicle and was contributorily negligent as 

a matter •of law. 
' 

I 
I 

3. The Trial Court erred in allowing the Plaintiff'J 

expert,. an 

had placeb 

I engineer, to testify the Plaintiff-Appellee thought she/ 

I the gear shift in park gear, but really had no~ when the 

Plaintiff testified unequivocally that she had definitely placed 
i 

the gear rshift lever ~n par~ gear and further, failed to strike 
I 

the evidence on said grounds and in ref using to grant Instruction 

Number D •. 

4. The Trial Court committed reversible error in 

denying F9rd's post trial Motions for a new trial on the issues 

of liability and compensatory damages on the grounds that the jury ! 

verdict wJs so excessive and shocking that it compelled the con-
1 

clusion that the jury misconceived or misunderstood the facts, I 

the law or the Instructions of the Court. 
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ASSIGNMENT OF CROSS ERROR OF 
APPELLEE, CONSTANCE K. BARTHOLOMEW 

1. The trial court erred in striking Bartholomew's 

:request for punitive damages. 

': 2. The trial court erred in granting defendant Ford's 
:,request for a remittitur. 
,. 
j ~ 3. The trial court erred in not permitting Bartholomew's 
; 

·!:expert ~itness to testify about data examined at or issued by 

;: 
the National Highway Traffic Safety Administration (NHTSA) which 

=~supported and corroborated his opinion as to the unsafe design 
., 

':of the Ford transmission system. 
t: 
ii 
j 

;i 
4. The trial court erred when it struck Bartholomew's 

;,claim urider a strict liability theory of recovery. 
:! 

'i !· 

'! 5. The trial court erred in refusing Bartholomew's 
i'. ,, 
;proposed instruction no. 20. 
I 
•, 
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TUesday, Novenlber 13, 1979 

State·your name, please. 

Constance Kessler Bartholomew •. 

Where do you reside? 

3117 Sleepy Hollow Road, in Falls Church. 

About how long have you lived there? ... -

Ten years. 

of Were you the owner of a 1973 Lincol·n Continental 

manufactured by the Ford Motor Company? 

A! 
l 
I 

Yes. 

o: Were you using that car pretty much 
i 

conti~uously from the time you purchasen it in aporoxi-
! 

matel1! 1973? 

A Yes. 
I 

Did your husband, on occasion, drive it, too? 

On occasion. 

I 

I 

I 
i 
I 
I 0()4 



17 Q Mrs. Bartholomew, tell the Court what happened 

18 in 19 7 5 , when you were working for Dr. Chucker, with 

19 respect to an incident that haopened with the use of 

· ... ~o . . the 1973 Lincoln Continental. 

21 .A I went downstairs at the end of the dav and · 

2• ... J • k' it w~s an underqround par ing garage. I proceeded to qet 

23 into the car, and I went to turn the key in the ignition, 

1 and it's like I -- I just turned it. It didn't quite 

·.2 even catch, I don't be.lieve, and the car slammed into 

3 the back wail. 

4 And I sat there for a minute, playing with 

5 the lever, and it was just like, you know, plaving with . 
... 

6 a toy. It wasn't catching in Park, Neutral, ~everse, 

7 Drive -- nothing. 

8 Q Now, Mrs. Bartho·lomew, when you park the 

9 car or when you stop the car, what is your practice 

10 with respect to the emergency hrake? 

11 A I put the car in Park and I press the 

12 emerqency brake, because 

13 ·Q How is the emergency brake put on? Is it a 

14 foot brake? 

15 A Yes, it is a foot brake. 
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16 Q Would you explain to the Court and the jurv 

17 how the foot brake, the foot emerqencv brake, functioned 

18 on the 1973 Lincoln Continental that vou owned? 

19 A 
. 

Yes. When you put your car in Park and put 

20 your brake on, the minute that car comes out of Park, 

21 it throws the brake, and the brake will not stav on in 

~2 anything else but Park. 

23 Q And the car is manufactured that wav? That 

1 was a feature that Ford Motor Company --

2 . A Yes. 

3 Q ·-- offered with the car? 

4 A Yes. 

5 'Q What happened after this incident where it 

6 backed into the wall? What did you do with the car then? 

7 .A I went upstairs and we called -- !,called Dave 

8 Pyles, and they sent a tow truck. We had to have it 

9 towe~ in because I couldn't get it to go into Drive, 

10 and they towed it into Dave Pyles and they repaired it 

11 for ine. 

12 - 1Q Now, whv did you use Dave Pyles Lincoln-

13 Mercury dealer? 
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14 A My family has always dealt with them, and 

15 I-'-ve always been very happy with their service. 

16 Q Had you bee~ letting them service the car even 

17 before this incident in 1975? 

18 A Yes. 

23 Q Mrs.· Bartholomew, I show you this photocopy Qf 

1 this bill from Dave Pvles Lincoln-Mercury and ask if 

2 you can identify that. 

3 

4 

5 

6 

A 

Q 

A 

Q 

Yes. 

What is it? 

It's a bill for repairing the car that dav. 

Now, I notice that the date on that bill is 

7 Ma1:oh 20th, 1975. 

8 Can you see that? I think it's hard to read, 

9 but that is my best estimate of what it looks like. 

10 Does it look like that-to.you? 

11 A I see it; yes. 

12 Q Now, to the best of your recollection, does 

13 that square with your recollection as to· when you th.ought 

14 

15 

this incident happened 

A Yes. 

when :vou had it fixed? 
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10 Q Will you tell the Court and the jury, please, 

11 what your 1973 Lincoln Continental was like after Dave 

12- Pyles repaired it in March of 1975? 

13 A The difference that I noticed after they had 

14 repaired it and I 'd taken it in was that it never -- the 

15 needle never quite went completely into "P" -- into Park 

16 -- when you pushed the lever up, and it just -- it just 

17 felt a little loose. It just never had that tightness, 

18 you '.<'.l push it in and it was· secure. It just had a little 

19 bit of play in it. 

20 Q Did you complain about that or inquire about 

21 it? 

22 A Yes. 

23 Q Who did you ~ake your complaints or inquiries 

l to? 

2 A I took it back. to Dave Pyles several times. 

3 Q What were you told? 

4 A They did road test it and they checked it 

5 out, and they said, "The car is working. It's runniriq 

6 fine. It's working fine; it catches. You put yo~r 

7 brake ori and everything is fine", you know. "Don't 

8 worry about. it. Nothing ' s wrorig with it. " 

{)fl8 
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1 Q Did you continue to use the car? 

2 A Yes, I did. 

3 Q Why did you use the car if yo~ had some 

4 concern about it? 

5 A Well, I kept taking it in and telling them 

6 what I thought was wrong, but, as I said, we've always 

7 used; Dave Pyles and to an extent, like my husband said, 

·8 they said the car was all right. You know,. "Just leave 

9 it alone; it's running fine. You're not having any 

10 problems and leave well enough alone", and I needed it . 

11 for transportation. 

12 .. Well, did you rely upon what Dave Pyles was 

13 telling you? 

14 .A Yes. 

15 Q Did there come a ·time when you, again, had a 

16 serious incident with the same car? 

17 A Yes. 

18 Q Would you tell that to the Court and the i ury ,. 

' 19 please, when that was? 

20 It was Friday, October 22nd, 1976, and I had · 

21 gone to the Giant Food Store to do some grocery shopping, 

22 and I had my two-month-old infant wi.th me, and I finished 

23 shopping and I went -- I picked up the baby from the cart. 
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1 

2 

3 

4 

5 

6 

7 

i 

I ~ent to get the car, and I got in it, drove it up to 
I 

the' . d h pick-up lane,: an I sat t. ere for awhile, waiting 

I 
fo~ the boy to come out and put the groceries in, and 

i 
wh~n he didn't come out, I figured I would just get out 

i 
and put them in myself. 

. I 

i 
I 

hadl the 
I 

I put the car -- it was a chilly dav and r 

heat going. I put the car in Park, I put the 

8 brake on, and I got out O·f the car, leaving the door 
I 
I 
I 

9 ope~ on the driver's side. I just left that door open. 

10 

11 

12 

13 

14 

15 

16 

IT 

18 

19 

I o 
·A 

I o 
! 

'onjthe 
I 
IA 

\o 
IA 

I 

Was it a four-door car, Mrs.· Bartholomew? 

Yes; yes. 

Which qoor did you leave open, when you say 

driver's side'? 

The left door on the driver's side. 

The _front door? 

My door, in the front, yes. 

And I got out. I opened the door in the back 

and proceeded to load my groceries. I had put in about 
! 

three or four 
I bags, and all of a sudden I felt somethinq 

20 just'. kind of tap me, and instantly I realized that car 
I 

21 was ~oving, and I started running with it, trying to qet 
I 

22 arow'1-d the doors to get back. into the driver's seat, to 
!· 
I 

23 brin~ the car under control. 
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l But, the car started moving faster, and I'd 

2 had a Cesarean. I really couldn't -- I wasn't running 

3 -- I felt like I was running in a Marathon race. 

4 But the door knocked me down and the car ran 

5 over me. I just felt this great, cr~shing weight. I 

6 couldn't even tell at that moment where it had hit me, 

7 but I ··, knew it had run over my leg, and, you know, I 

8 didn't have any breath. I was just lying there on the 

9 ground, watching the car m.ov±ng out tow~rcls the._highwa.yf 

10 and the only thing I could think of was, "There it goes." 

.11 I mean, it was so agonizing and frustrating. 

12- I couldn't get up, you know, to get it. I tho~ght, 

13 "There goes that baby. It's going out on the highway." 

14 It was going this way (indicating}, with oncoming cars 

15 coming down, and I figured, "That's the end of him", not 

16 to mention the people that would be killed when they 

17 crashed into my car, and I just buried my head in the 

18 ground. 

19 And then, after several moments, I could hear· 

20 people's voices, and I looked up again. I could see that 

21 my car had crashed into several other cars. 

~2 Q Where had it crashed into these· cars? 

23 A On the Giant lot. On the Giant lot, and I 
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l __ _ 

1 couldn't I just couldn't qet up on this leg, and, 

2 as :I said, I couldn't catch mv breath and I started 

3 

4 

5 

dragging myself across the lot, because I was alone 

and that baby was in the car. 

And I just dragged myself until I got to 

6 the.floor of the car, and he had fallen to the floor, 

7 and I just reached my hand in, you know, to touch him, 

8 to make sure he was all right. He was crying. 

9 And, the manager of the ~iant Food, whom I 

10 recognized, came over and said, "Let me take the baby", 

11 and then I just collapsed on the ground. 

I I 

1 Well, I just signed the papers refusing 

2 admi,ssion and was taken home. 

3 .BY MR. COHEN: 

4 

5 iA 

6 Q 

7 A 

You signed the papers -- what? 

Refusing admission, and was· taken home. 

Why did you refuse admission? 

Because I have four young children and that 

8 new baby, and I was nursing him. I'd never even tried 

9 a bottle yet, and I had no one to· leave him with at that 

10 time~ 
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18 

19 

20 

21 

22 

23 

Q Mrs. Bartholomew, when the car was out in 

front of the ~iant, did it have the emergency brake on? 

A Yes. 

Q How do you know you had the emergency brake on? 

A I just know I had that brake on. By leaving -­

I can't explain it. It's just a feeling, but I left that 

1 . fr9rt t door open. I didn '. t shut it off~ I didn't shut 

2 the motor off. The heat was going. As I said, it was 

3 chilly; it was cold, and I had this new baby in th.e 

4 front seat, but I know I had that car in Park and I 

5 put.that brake on. 

6 Q Mrs~ Bartholomew, do you recall the automobile 

7 accident that you had approximately two months before this 

8 October '76 incident when the 1 73 Lincoln ran. over your 

9 leg? 

10 A It was it was the end of July or the 

11 beginning of August. I was coming down Williamsburg 

12 Boulevard and someone was making -- it was two· lanes , 
~ . 

13 and someone was making a left-hand turn, and the person 

14 in back of him didn't expect it, and in order to avoid 
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15 hitting them swerved into us, and she hit the whole 

16 side of the car, and th.at was that accident.· 

17 Q And you received some injury in that? 

18 A Yes. 

19 Q And you were still seeinq Dr. Zohn for that 

20 at the time you were injured on·October 22, 1976? 

18 IQ M:rs. Bartholomew, do you know what part of . 
19 the car went over you when you were lying there in 

20 front of the supermarket? 

21 A Left front wheel. 

22 Q Do you know what part of your body it went 

23 over? Explain to the jury how you felt when that car 

1 was :going over. 

2 A Nell, when it qoes -- when a car goes 

3 over you -- the first thing you've got to ~emernber, 
I 

4 the impact -- the door.throws you down, you lose your 

5 breath. The car is going over you. Everything is 

6 happening, you know, so quickly. 

7 Not to center on myself, hut I think I 

8 tjlought, "I'm going to die." I mean, "A car has run 

9 over. me." But watching it moving.away with the baby 
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10 in ~t, that's all I could think about. 

11 ; Q You had been satisfied with nave Pyles Lincoln 
I . \' • 

' 

Meriury up to that time, you've testified. 

! Now, did you take the car back to t..l-iem to 

12 

13 

14 hav~ it repaired 

15 . 

16 

17 

18 

19 

20 

21 

22 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

A No. 

Q -- this time? 

A No. 

Q Why not? 

A Well, first of all, I'd been in and out, in 

and lout, and in and out, and I forgot to t~ll you that 
i . 

I h~d made several phone calls asking them, since I 

couidn't get a~ywhere with Dave Pvles, did they have 

a r~presentative, a go-between,· and these are the people 
'---

on ~ltehouse Road, and they said, "Well, you have to 
. I . 

arrahge that n 

MR. LEWIS: I think I'm going to have to 
i 

obje~t to some unknown I assume it.' s some unknown 
I 

persbn at Gatehouse Road. 

THE COURT: Would you be .more specific,. so 

far ~s identifying what organization, person, or groups 
i 
I 
I 
rere you talking about? 

i 
I THE WITNESS: It is the Ford Motor Yes. 

10 comp~ny. I'm quite sure the address is ~atehouse Road 
1' 

11 at Route so. 
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12 THE COURT: Did anyone there identify him-

13 self to you? 

14 THE WITNESS: No. 

15 THE COURT,: Was it a male or a female? 

16 THE WITNESS: Male, and he said 

17 MR. LEWIS: Well, Your Honor, I would object •. 

18 I just don't think -- I think it takes a lot more than thap 

19 to m~ke any kind of admission or whatever it might be 

20 proffered, for what purpose, I don't know, but I just 

21 don't think calling a number and saying I talked to 

~i somebody there and they said all of this could be 

23 admissible against the Defendant Ford. 

l THE COURT: I overrule tJ'1e objection. 

2 MR. LEWIS: Thank you. Note my exception. 

THE WITNESS: Does that mean I. go ahead or I 

4 stop? 

5 THE COURT: Go ahead. 

6 THE WITNESS: All right. 

7 I called him.trying to get someone to qo 

8 'between Dave Pyles and myself before tJ'?.is accident of 

9 ctober 22nd, because I was .still leery of the lever 

10 ot going all the way in Park, and he said,· "You have 

11 to go through your Ford dealership, and they have a 
;,.,. 

12 representative", and I said, "Well, this is where the 

13 problem lies." 
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14 So, needless to say, after that, I just --

15 I didn't want to go back there. 

16 BY MR. COHEN: 

17 

18 

19 

Q 

A 

Q 

So, you came to go to Brown Lincoln Mercury? 

Y·es. 

About the time you went there, they had just 

20 changed their name from O'Brien and Rohall to Brown 

21 ·.Lincoln Mercury? 

22 

23 

1 

2 

3 

4 

5 

A 

Q 

A 

Q 

A 

Q 

Yes. 

Is tha.t true? 

(Nodding head·l · 

Did you have the car repaired there? 

Yes, I did. 

After showing these to counsel, Mrs. 

Bartholomew, I'll show them to you. 

6 (Mr. Cohen handed documents to Messrs. Lewis 

7 and.Snead for their perusal.) 

8 BY MR. COH~N: 

9 Q Now, Mrs. Bartholomew, I show you these 

10 O'Brien and Rohal! invoices that you have given me 

11 previously, and ask if you can identify them. 

.12 - A · All right. Date, 10/26. Yes, that was the 

13 first time I took it there for that •. This is their 

14 work order {indicating) and what is the date on this 

15 one? -- yes. 
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16 

17 

Q Do all of those have to do with the repairs 
I 
I 

that you ordered at O'Brien and Rohal!. as a result of 
I 

. I 
I 

18 the 4amage. to the car received in the October 22nd, 

19 1976 incident? 

20 A Yes. Yes, it does. 

7 Q ·Now, Mrs. Bartholomew, referring back to the 

8 time~ you sai.d you took the car back to Dave Pyles to 
I 
' 

9 ~, was that at _the ·ti.Ire that you were having other work 

11 A I never took that car in that I didn't say 

12 

13 

to tbem, "While you're.doing whatever such~and-such 

I 
need~, will you please check the lever? It still ·doesn't 

14 go a~l the way into Park." I would always mentio-n it. 

15 Q Did you, in fact, have transmission service 

16 work done in between the time when they first fixed it 
I 

17 and $le next incident? 

18 

I 

I 
A Yes. 
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Tuesday, November 13, 1979 

13 Mrs. Bartholomew, I want to ask you some 

14 questions about your injuries and treatment now. Would you 

15 tell the Court and the jury, please, what your leg looked 

16 like in the hours following the time the car ran over it and 

17 how your recuperative period went over the next several 

18 months·? 

19 A. All right. As I said, the leg just started to 

20 swell tremendously to the extent I couldn't fit in any 

21 .slacks and then it just started.turning black and it went 

22 all the way from my thigh down to the ankle. 

23 And I went to the doctor as many times as I 

could. It was very difficult walking on it or getting around 

2 and I still had this baby and at.this time the baby was cryi4g 

3 24 hours a day. 

4 So wherever I went I had to take that baby with 

5 .. ~e and he wasn't, he wouldn't, you know, he wasn't laying 

6 quiet w~ile I was getting this treatment at the hospital 

7 that I was supposed to go to. 

8 What hospital were you taking these treatments 

9 .a~? 

10 A. Northern Virginia Doctors Hospital. And, as I 

11 said, I went as often as I could. The doctor suggested that 

12 it was imperative that I stay off it and we did get someone 

13 in to help me with the other three children and the house 

14 a little but .the baby, as I just keep saying, did cry 24 

15 hours a day. 
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16 It was a matter of walking him and trying to 

17 pacify him and I went as many times as I could, you know, as 

18 I cou+d get there. 

19 Did you on occasiori mis-s appointments or have 
i 

20 to ca~cel appointments with the physical therapist? 

21 Yes, I did. 

22 Could you explain to the Court and the jury why 

23 you did that? 

l A. Well, I'd say the first couple weeks it was a 

2 matte~ of did I rea1·1y want to push to go or would it have 

a just been better for me to stay home and not have to drag a 

4 baby out, drive there and you had to park in a parking lot, 

5 there·was a good distance of walking. 

22 ~ THE WITNESS : 

23 at the hospital what it was that was really hurting me which 
I -

Doctor -- When I finally decided 

l ;as this leg and thigh they called in an orthopedic surgeon 

2 nd this was this Dr. Heilen. 

3 And was this bill for $40 incurred in the course 

4 tre~trnent that he gave you at the emergency room --

s I Yes. 



6 --as a result of the .injury you received on 

7 22, 1976? 

8 A. 
I 

Yes. 
' 

9 Now I show you this bill from Northern Virginia 

10 Hospital that is headed up interim through 12/31/76 
,. 

11 ut has some balance for treatments received for your ea·rlieir 

13 But are the ones for after October 22, 197.6 

14 relateq to this case? 

15 A. Yes. 

16 That would be $135 worth? 

17 A. Yes. 

18 I show you this bill from Drs. Prominski, Sheely, 

19 anning, Cornell and Garcia, X~ray department. Is a $46 

20 portion of this bill related to X-rays taken of your left 
. . 

21 femur and left knee for the injuries received on October 22, 

A. Yes. 

1 EXAMINATION ON BEHALF OF THE DEFENDANT FORD: 

2 BY MR. LEWIS: 

Mrs. Bartholomew, this accident occurred on 

4 October 22? 

5 A. ' Yes. 
081. 
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\ 

6 l Q. 1976? 

7 

8 

9 

l A. 
, Q. Now I 

lnvolved in 
I, 

been 

Yes. 

believe you testified earlier that you had 

an accident in July, late July or early 

10 Augus~ of 1976? 
I 

11 A. Yes. 

12 -

13 

14 

15 

16 

17 

18 

19 

20 

21 

. ,.., ..... 

23 

1 

2 

8 

1.A. 

IQ. 

that matter? 

IA. 

I~ 
claim?! 

~ 
I 
Q. 
I 

And it was an automobile accident? 

Yes.· 

You had received some personal injuries in 

Yes. 

And actually engaged a lawyer and presented a 

Yes. 

Did you come under the care of a physician for 

the inhuries you.received in that accident? 
I 
I 

i 
I 

@. 

I 

Yes • 

Tell me, if you will, the name.of the physician 

or all \physicians that rendered treatment to you from that 

acciderit in July or August, 1976 •. 
I 

1 
I 
I 
I 
I 
I 

Dr. David Zohn. 
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20 And in fact, do you recall, did you in fact seek 
I 

21 and pbtain treatment from Dr. Zohn on the date preceding 
I 

~2 the ~ccident of October 22, 1976? 

23 A. Yes. 

After the accident you told us that you went to 

2 the Hospital and that you were X-rayed there? 
I 

.3 : A Yes. 

5 

6 

7 

8 

9 

10 

11 

2 

you 

i ~ And Dr. Heilen, a specialist, came in to check 
I 

out? 
I 
I 
i A. 
I 
I 

j~ 
I 
IA. 
i 
I I~ 

Yes. 

Did he see you more :than that one time? 

No. 

And I assllll1e that the X-rays, or do you know, 

X-rayJ indicated no broken bones or anything of that nature? I 

\A. Yes. 

I 

0. 
I Then you had the accident on the next day and 

3 you were seen by Dr. Heilen, you went home. After that did 
i 

4 you 

5 

6 

7 

se~k 
I 

rl 
I 
j 

~ I 
I 
~ 
I 

\ 

any medical attention· for the October 22 accident? 

Yes, I did. 

From who? 

Dr. Zohn. 
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8 And do you remember when that was? 

9 The accident occurred on a Friday. It probably 

was a Monday or a Tuesday. I really can't recall the date 

but early, very early in the week. 

Would October 26 be approximately right? 

22nd, 23rd, 24th, right, Monday or Tuesday. 

l And did you indicate -- Strike that. Was that 

2 the same day you went to put the car in 

3 'A. Say the date to me again. 

4 October 26, 1976. 

I believe 'it was. 

6 The same day you took the car in to, let's see, 

1 that's Brown? 

8 A. I believe it was. 

9 And I believe you drove the car in to Brown? 

10 Yes. 

084 



7 

8 

9 

10 

11 

12 

13 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

. ,.., --

i 
I 

\. 

I ~ Could you tell us about how many times you saw 

I 
Dr •. Zohn from October until December? 

\ 

\A. Not as many times as I should have. I really 

can' 1ii· :ecall. 

~ Would four sound correct? 
···• ..... 

l A. I really can't -·~ecall. 
You can't recall? 
. 

A. Ne). 

I°' Is it true that you didn't seek any or obtain 

any mJdical attention at all from December of 1976 until 
I 
I 

December of 1977? 

~ 

t 
1 
~ 

It could be. 

Do you --

I think I Excuse me. I think.I saw Dr. Kroft 

in .the\--
~ 
I 

For your rheumatoid arthritis? 

i Yes.· Yes. 

I O. But nothing for any injury in this August '76 

accidejt or the October '76 accident? 

J No. I had pain pills that I took if something 

really ~othered me. 

o.\ Then in December, a year later, you started going 

back an1 obtaining some treatment? 

A.\ Yes • 
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7 BY MR. COHEN: · 

8 Mrs. Bartholomew, would you explain why you went 

9 to Brown Lincoln Mercury first before going on to the doctor 

10 

11 

12 

13 

14 

Well, it just -- you know, when you have four 

children and we had just opened up qur own business. My 

husbaJd was gone 12 hours a day. I have no family in this 

r area someone --

We live in an older neighborhood. There •·s no on 

15 to call to say, could you stay with the children? I mean, m 
I 

16 main dbjective at that time was taking care of that house· an 

17 

18 

19 

20 

21 

22 

23 

l 

I needled a car. 
' 
I 

Whether I was able or not there was certain 

th' I I 

in gs: I had to push myself to do and I knew in my mind 
I 

even with my husband saying, well, maybe you didn't and mayb 

I . 
you did, I knew I had that car in park and that brake on 

and I was scared to death. 

\ So I just -- I figured, I'll get in it: I'm going 

' 
to dr~ve it right_ to the dealer and let him take a look at 

' 
2 it. That would either assure me that there's something or 

3 there [isn't. 
' l 
I 
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13 EXAMINATION ON BEHALF OF THE PLAINTIFF: 

14 BY MR. COHEN: 

15 Would you state your name please? 

16 A. David Arthur Zohn. 

17 Are you a medical doctor? 

18 A. I am. 

19 What is your specialty? 

20 A. My speciality is called physical medicine and 

21 rehabilitation. 

22 Can you very briefly tell the Court and the 

23 jury what physical medicine and rehabilitation is? 

1 A. Yes. It• s conce:rned with the diagnosis and 

2 treatment primarily by physical therapeutic means of various 
' 

3 muscular, neurologic and rheumalogic conditions. 

4 MR. COHEN: Can we· have a stipulation that 

5 Dr. Zohn is an expert physical medicine and rehabilitation ' 

6 specialist or do you want me to --

7 MR. SNEAD: I would so proffer. 

8 MR. LEWIS: No objection. 

9 THE COURT: All right. We'll receive his 

10 testimony as that of an expert in the field of physical 

11 medicine and rehabilitation. 
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12 ·- BY MR. COHEN: 

13 Q. Dr. Zohn, in the course of your practice did 

14 you have occasion to see Constance Bartholomew as a patient? 

15 A. Yes, I did. 

16 Q. And would you tell us please when you first 

17 saw her? 

18 

19 

20 

21 

2· 

2 

1 

2 

3 

4 

5 

6 

- : 
I 
' 
1, 

~ 

I 
I 
> 
I 
11 

I 

I 
.1 . 

. ·1 
pal.ll 

I 
I 
i 
' I 

A. May I refer to my notes? 

Q. Certainly. 

A. I first saw the patient on August 3rd, 1976. 

o. And what was the occasion for see1ing her then? 

A. On that occasion she was complaining of back 

which occurred as a ~csult of an automobile accident. 
--· 

Q. On the previous day? 

A. On 8/2/76. 

I. Q. And did she enter into treatment with your 
I 

off ice as a patient? 

i A. Yes, she did. Treatment was limited because 

at Jhat time she was pregnant and I believe in her ninth 
'I 

7 mon~h of pregnancy so treatment was limited but we did . I 
•. 1, 

8 unde\rtake what treatment we could.· 
1 

10 

11 

12 

13 

14 

How frequently was she supposed to come to you 
!i 

at that time? 
I 
j A. Initially it was daily. 

i Q. And did she in fact make any visits at all? 
11 

'I l A. Oh, yes, she came into the office for that 

. I 
pro~lem. 
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21 Q. Now, when you next saw her for an injury could 

22 you tell the Court and jury when that was? 

23 A. I saw her -- I had seen her intermittently 

l over the succeeding months because of the problems related 

2 to her prior auto accident both before and after delivery 

3 .of her children but I next saw her on 10/26/76 because of 

4 left leg pain. 

5 All right. And, would you tell us what history 

6 you took at that time? 

7 A. Yes. The patient told me she had been run over 

8 by a tire of a car four days prior to my seeing her. She 

9 was taken to an emergency room where X-rays of her pelvis 

10 were taken and these were reported to be negative for 

11 fracture. 

12 There were no x~rays taken I noted at that time 

13 of her leg, her knee or her calf. 

14 Q. Did you examine her? 

15 A. I did. 

16 Q. And what were the findings of your examination? 

17 A. Basically, there was a ._marked evidence of 
. . l 

18 ecchymosis or bleeding underneath the skin throughout the 

19 entire leg and calf, left leg and calf. 
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20 ·o. When you say the entire left _leg and calf, can 

21 you be more descriptive for us, please? 

22 A. Well, actually the area was labeled the postero.;-

23 

1 

medial aspect of the calf which is the back and the inside 

I 
preclominantly but it extended around the entire leg. 

2 0. And how serious an injury was this? 

3 A. Well, there was marked swelling involved. There 

4 was.pain, limitation of motion, discoloration of the leg. 
I 

5 X-r~ys, additional X-ray studies were taken and there was 
I 

6 no evidence of any fracture so it was what we call a soft 

7 . tis~ue injury but there '·s no question that there was a great 

8 deal of soft tissue damage associated with it. 

10 Describe the seriousness of Mrs. Bartholomew's 

11 inj~y. I think before you described the extent and now I'm 
I 

12 ask~ng you the seriousness. 

13 

14 

15 

16 

I 
' I 

A. Yes. It has potential serious implications, 

the most common being the most --

MR. LEWIS: If the Court please, I think I 

just have to object to pot~ntial or what might happen or 
I 

17 this and !~think like Mr. Snead what is involved in this 
I 

18 cas~ is what actually should be testified to; not what 

19 possibly could ha~pen. 
090 
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20 THE COURT: I overrule the objection. You 

21 may continue your answer. 

22 MR. LEWIS: Exception, please. 

23 THE WITNESS: The injury has the potential for 

l becoming calcified, that is, there's bleeding into the soft 

2 tissues. There is the potential for the blo0d turning into 

·3 calcium and eventually. into even bone so that there can be 

4 limitation of motion of the adjacent joints as well as pain 

5 due to the fact that bone is present where it's not supposed 

6 to be. 

7 BY MR. COHEN: 

8 And what sort of treatment or course do you put 

9 the patient on to help prevent this complication from 

10 · occurring?° 

11 A. We put the patient on a course of treatment 

12 designed to reduce the swelling and help to resorb the 

13 bleeding which had taken place in the muscle and she was 

14 treated with enzymatic treatment. That is,. there are. 

15 enzymes which dissolve the blood clot and this was not given 

16 to her orally but was given to her by an electrical·current 

17 through her leg. 

18 She was also treated·with deep heat in the form 

19 of ultrasound to help resorb the debris and the destruction 

20 that had taken place. And, she was also given range of 
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21 

22 

23 

1 

motion exercises for her hip and knee because these were 

limited due to the soft tissue injuries and the fact that 

the muscles could not contract and relax normally. 

I Q. ,Did you have to tell her· anything about staying 

2 off the leg or was she --

3 

4 

5 

6 

7 

8 

9 

Yes. Obviously, the less weight bearing, the 

less use of the part, the better, so that was 

i 0. 'What response did she say to you or what 

problem did she present to you with respect to having to 

stay of£ of her leg? 

,. A. ,Well, she pointed out some difficulties that 

she had in terms of her having to carry on with some of her 

10 busi~ess aff~irs and taking care of children, babies 

11 actually. 

12 - 0. Did the course of ~- Did you enter into the 

13 course of treatment with her that you just described? 

14 

15 

16 

A. 

0. 

A. 

'Yes. 

.And how effective was it in her case? 

Well, I think it was effective. I think that 

17 over the ensuing months my notes indicate that the swelling 

18 decreased, the discoloration disappeared. There was a very 

19 large painful lump in her leg which I thought might 

20 represent either a tear of the fibers or actually an area 

21 of bleeding which we call a hematoma. 
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221 
23 

11 ~ -

20 

21 

•,)•) ...... 

23 

1 

2 

3 

And this gradually disappeared and her range 

of otion improved so I would say that overall her response 

was fairly good. 

BY MR. SNEAD: 

Doctor, as I understand it you've discussed the 

potertial problems with a soft tissue injury. one of those 

poteltial problems was the possibility of calcification. 

Is that correct, sir? 

A. That's correct. 

Q. But we're not talking about that in this case, 

4 are we? 

5 A. It did not happen. 

6 And in fact, what you had in this case was a 

7 good recovery, didn't you? 

8 A. '~he patient continued to complain-of symptoms 
i 

9 

10 

relaring tQ this over a period of about a year to two years 

but ultimately the symptoms seemed to have resolved. 

11 In fact, you had good range of motion and 

12 everything that you were looking for for a good recovery? 

13 There was only minimal limitation of range 

14 

15 

of motion and minimal swelling_-and basically she had 

reco~ered most of her function. 093 



L 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

rig~t. And I believe that was the last time I could find 
I 

I anytthing of significance related, that I thought was related 

to Jer accident. 
I 

BY MR. LEWIS: 

Your diagnosis initially was a soft tissue 

Correct. 

' 0. And you used the word ecch.ymosis I believe. 

That! is in layman's language, that's a bad bruise, isn:tt it? 

A. It's a bleeding and discoloration that's 

visible to the naked eye. 

Right. Which is -- But the dark discoloration 

11 as a. bruise looks like? 

12 - Well, it's a question of degree. 

13 Then you treated her, and I don't want to go 

14 oveJ; this again but isn't it true that in your nurse's not~s 

15 or your physical therapist's notes that this ecchymotic 
I 

I 
16 

17 

areajor this bruised area by November 16, 1976 was almost 

completely cleared? 

18 What was the date, sir? 
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19 Q. November 16, 1976. 

20 A. That's correct. 

. 
21 Q. ·Then there's no question the back injury came 

~~ from this automobile accident before the October 22 visit 

23 that you saw-!her? 

1 A. ~That's correct. 

2 1And the right shoulder pains, we don't know 

3 where that came from? 
I 

4 A That's correct too. 

5 And the rheumatoid arthritic condition of·. the 
I 

G left knee and' the other parts preexisted both of the acci-· 

7 dents.? 

8 A. That's correct •. 
I 
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' 
8 Mrs. Bartholomew, I want tQ ask you a few 

9 questions now about your other testimony. First, can.you 
l 

10 tell\ us when your father purchased this automobile? 

5 111 
THE WITNESS: All right.· '72.. 1972. 

9 Then you, when he traded it in you made 

10 arransements to purchase it from Dave Pyles where he traded 

ll it? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

l __ -

A. Yes. 

When did you purchase .it? 

'72; 1973. 

Do I understand that you drove it then con-

tinuously or basically it was your car? 
I 

~ Yes. 

~ And you told us there· was an incident that tpok 

place Ln March 20, 1975 roughly two or three years after you 
I 

got th~ car? 

1 
I 
0. 

Yes. 

And had you had any trouble at all with that 

vehicll up until this incident in.the· parking garage? 
! (J!J6 
I 



l 

2 

3 

4 

5 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

A. Nothing major. Nothing that I can recall that 

was tjlajor. 
I 
i 0. 
I 

In fact I believe you indicated to us earlier 

when
1
we took your deposition that you liked· the car, you --

1 

A. I loved that car. 

At the time, that is back in the area when you bougbt 

i 
the 1ar, 1973, had you been a licensed driver for some years? 

I A. 
I 

I o. 
. I 
autombbiles? 

I 
I 

I A. 
f 

i Q. 

I 
f A. 

i 
i 0. 
i 
f A. 
I 
I o. 
I A. 
I 
I 0. 
I 
i A. 
! 
i 0. 
i 

l 
I 
I 

Yes. 

You were familiar with the way to operate 

Yes. 

And had you used·a shift column lever before? 

Is that what I had on the Lincoln? 

Yes. You know, the 

Yes. 

--little knob that you --

Yes. 

--put the car in gear with? 

Yes. 

You knew how to do that before you got the 
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I 

19 
. I· 

Lincoln? 

20 A. Yes. 

21 And then you drove the Lincoln for two or three 

22 

23 

years from the time you bought it up until this parking 
1, 

garage incident? 

1 I A. Yes. 

2 Q. Do you -- did you know how to put it in park? 

3 I hope I did. 

4 

5 

6 

I mean that sounded like·a simple question but 

you L
o.. 

ow what you didn't have any trouble putting_ the· 

ln park, did you? car 

7 A No, I didn't. 

8 0. And in fact, you can, once you put it in park 

9 l you can check it to see .if it is in park by wiggling it a 

10 bit? 

11 A. Yes. 

12 So you were thoroughly familiar with how to put 0. 
I 

13 a car in park by the time you got the Lincoln? 

14: Yes. 

15 And then as you had itand you'd used it for the 

16 two or three years you likewise you also had no problem 
I 

17 ; putting it in park, you knew how to put it in park? 

18 Yes. 

098 
L. __ 



19 I assume in the two or three years you did have 

20 ; maintenance on the vehicle? 

:n 

22 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 -

13 

14 

15 

16 

17 

18 

A. 

I o. 
I 

vehidle? ·-1-----
A. 

· put ojn
1 

the 

! A. 
j 

I a. 

Yes. 

But nothing of any, no problems at all with the 

No, sir. 

And do you know how many thousands of miles you 

car up until this incident at the parking garage? 

I would have to say in the 20s. 

garagi, when you quit work, you came down, got in the car,. 

you hid you believe left it in -- do you believe you had 
I 

Then you indicated when you were in the parking 

left it in park? 
I 

IA. 
I 
! 

I don't believe. I get in a car, I lock my 

doors )or I'm getting out, I'll put it to you that way. I 
I 

folloi a pattern. That car was in park, the brake was on. 

Q. 

immedi~tely 

l 
I 
~ 

1 
I 
I 
~ 

I 
didn'tjeven 

t 

And you got in and turned the key and it 

moved? 

It immediately moved. 

Instantaneously? 

Instantaneously. 

You say it didn't even catch, you mean the motor 

catch? 

I really don't think it caught. 
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i 

I 
L 

20 

21 

23 

1 

2 

3 

4 

5 

6 

7' 

8 

9 

10 

11 

, Q. All right. Then do you know how far was your 

rear bumper from this concrete wall? 
I 
I A. 

of fe~t. 

10. 
IA 
I 

spacel 
I 

Well, I backed the car in so it -- just a couple 

Do you actually know or are you just guessing? 

I know it's a couple of feet, a regular parking 

lo. Then you told us that you took the car to get 

repails and ·things at Dave Pyles? 

I A. I had it towed in. 

Are you sure about that? 

j~ I should know if I had my car towed in. ~ . 

could~'t drive it, remember, because I was playing with the 

. lever land it was like ~laying with a little toy. 

All right. ·Then you told us, and I don't want 

12 to go over it and rehash this, you had it for the time 

13 this orcurred was in March, I believe we have agreed upon in 

14 March,J 1975, that date? 

15 

16 

17 

18 

19 

20 

until 

I 

A. 
I 

~ 
be 
l 
I 
Q. 
I 

t 
1 

... I 

Yes, sir. 

Then you operated the car after the repairs up 

October 22, ·1976 incident? 

·Yes, sir. 

Roughly 18 months? 

Yes, sir. 
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21 

22 

23 

1 

Then you indicated that you, you told us that 

you had some problems or you felt it wasn't quite right or 

wasn\'t just like it was before? 

A. Well, checking today's bills I see that I had it 

2 in tnere for transmission problems quite a few times. 

3 Ail right. And then on October 22 you went to 

4 the Giant? 

\: A. Yes. 5 

6 To do your shopping? That's the Giant on Route 

7 50 up there by Seven Corners? 

8 A. Yes. 

9 When you came into the -- Strike that. After yoq 

10 left the store you went to your car? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

. A. Yes. 

It was an October day, October? 

Yes. 

Do you know whether at that time of the year, 

was it chilly or --

IA. · Yes. 

Q. --was it warm? 

~ No, it was chilly. I had the baby in one of 

those Q.ruits that you zip up. 

And you got in the car, came around and when you 

came iL front of the Giant was your car facing toward Route 
I 

50 or toward I believe that other Street might be Hillwood 

I 
Avenue? 1. 01 

I 



1 A. Yes. The car, the front of the car was facing 

2 Route 50. 
I 

3 
So the store then would be on your left? 

4 A.. Yes. 

·5 o.· · ·-_ You waited for the young man but no one came? 

6 ' A. Yes. 

7 
Now, then there came a time you decided to get 

8 out of the car? 

9 

10 !o. 
! 

11 that tlime? 

·. 12 -· 

13 

14 

15 

16 

17 

18 

19 car. 

20 

21 or no. 

22 

23 

I 

0. 
I 
A. 

~ 
I 

Q. 

Yes. 

Had you already placed the car in park before 

No. 

But at that time you did place it in park? 

Put it.in park and put the brake on. 

Any doubt in your mind that you placed it in 

No. 

Ma 'am? 

No. Especially because I had that baby i.n the 

You placed it in park?. You'll have to say, yes 

Yes. 

Did you check it to be sure? 

1.02 



1 A. I pushed it in park. 

Q. Then did You know, we talked a minute ago 
2 

you cc:an check it by wiggling it to be sure it's in park. I 
3 

I A. Well, I never really -- As I told you before 
4 

5 when I was taking it in, I never, I would just put the car 

6 in park and put the brake ~n. 

7 
Okay. But in any event you did, you definitely, 

8 there's no question in your mind you placed that car in 

9 park? 

10 A. No. 

11 And rou were particularly concerned about that 

12 - because your child was in the car? 

13 A. Yes. 

14 And then you also put your foot brake on? 

15 A. Yes. 

I 
A. 

~ 

16 

17 

18 

And did it go on? 

Yes. 

You indicated it can't go on unless the car is 
I 

in parl? 

A. 

J 
I 

19 

20 

21 

Yes. 

All right. Now~ you then got out the left -- Was 

this a \four-door or a two-door? 

J 
22 

23 Four-door. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. You got out the driver's door then? 

A. Yes. 

Q. Did you, with your young child.in the car did 

you tuirn the engine off? 

l No. 

~ You did not. And then you got out the left 

door, bid you leave that open? 
.I . 
I 

. A. 
I 

Yes, I left the door open • 

1 And then you opened the, that would be the left 

rear dbor also? 

1 
I 

0. 

Yes. 

And that was for the purpose of putting the 

J groceries in? 

J 
I 

Yes. 

~ Now I believe you indicated that the -- Strike 

that. lrn the area of the Giant store as you, there is an 

inclinj there, is there not? 

. J . A sligh.t one. 

And anyway, you were doing the chore of putting 

20 the grofery bags in the car when you felt, as I believe I 

21 jotted bown, just kind of a tap on your shoulder? 
I 

22 A. Yes. 

23 Q. And --
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11 A. In my back; not on my shoulder. 

2 0. Oh, I'm sorry. · On your back? . 

3 A. Yes. 

4 0. Then you realized the car was rolling? 

5 A. Was moving, yes. 

6 0. At that time it was moving slowly? 

7 A. Yes. 

8 
. 

0. . Then as it continued to roll you tried to keep 

9 up wifill it and it picked up speed as it rolled? 

10 A. Yes. 

11 0. Down the hill, down the incline? 

121 A. Yes. 

13 THE WITNESS: No; I really -- I don• t understand 

l~ that much about a car. When I bring it in I ex~ect him to 

sl j BY MR. SNEAD: 

11 

chllly? 12 was 

I 
13 A. 

I 
14 0. 

I 

Now you indicated that on October 22nd., 1976 it 

Yes. 

And that's why you left the car running? 

I 
15 A. 

I 

Yes. 



16 Why did you leave the door open to the car? 

17 A. I had the heater going and I just -- just 

18 instinct, I just didn't want to shut the· door with the baby 

19 . in the front seat •. 

20 Now in fact you had two car door.s open? 

21 A. Yes. 

You could -- You were putting the groceries in 

23 the back seat of the car? 

1 A. Yes. 

2 Could you have punched a little.button in that 

3 ·car and the trunk would have opened up ":"'- -

4 A. Yes. 

5 I 

O. --and put.your groceries in there? 

6 A. Yes • 

7 . O. Now because you had had previous problems with 

8 this ca·r and the. transmission did you jiggle the transmissior) 

9 lever? 

10 A. 

11 brake? 

12 -

13 park? 

l A. 

I put the car in park and pressed the emergency 

Did you jiggle the lever to make sure it was in 

As far as I am concerned it was in park. 
! 

106 



7 BY MR. COHEN: 

8 State your name, please. 

9· A. Lincoln Vance. 

4 Q. All right. Did you then have occasion to 

·5 visit ·connie and her family at home shortly after her . 

6 injury and during that period of time she was· recuperating? 

7 A. ¥es, sir. I was a fairly regular visitor 

8 to the Bartholomew house. 

9 Q. And can you tell us what you saw about, 

10 Connie's injuries? 

11 A. The first time,. her leg was, oh, I would say 

12 at least double or more than double its normal size. It 

13 wasn't a very pleasant sight. It was black and green, 

14 actually, and blue. 

15 Connie was crawling around on the floor. She 

16 was unable to walk. And she had -- she had a new baby at 

17 the time that was crying all the time, almost constantly. 

18 It\ was just not too much I can tell you about it. She was 

19 immobilized. 

20 Q. All right. Did you continue to visit the 

21 Bartholomew household several times over the next couple of 

22 months? 

23 A. . Yes, sir. I used to go by there to see if 

t07 



1 ther.e was any assistance I could render in shopping and so 

2 forth and, I guess to give her moral support. 

3 Do you recall being there around 

4 Thanksgivingtime? 

5 A. I think so. ;...,, .. ; 

6 What did her· left leg look like at that time? 

7 A. It was still -- If I recall,.it was.still 

8· 6on~iderably larger. Looked better than it had, obviously, 

9 when I first saw it. But it was still quite swollen. And 

10 she was ·stil·l relatively immobile. She wasn't able to 

H $tand. on it comfortably. 

12 .. Can you tell the Court and Jury Connie's 

13 .level of activity before she was injured in this accident? 

1-1 . A. She was hyperactive mostly. She had a great 

15 . deal• of self.-conf idence. She was the type of person that 

16 really wasn't She thought that there wasn '·t anythi~g that 

17 she·could not do or could n~t accomplish. She was a 

18 biochemist. She used to work long hours for -- in her 

19 professtion. She ran the house with -- well, in those days, 

20 three phildren. And she was a meticulous housekeeper. 

21 Q. What do you mean by a "meticulous 

2'.? . hous.ekeeper?" 

23 A. You could literall_y eat off of the floors of 
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her ·house anywhere. 

~ Would you say she was above in cleanliness? 

A. ·To a fault,·almost. 

~ What else did she do around the house? 

5 A. It would be easier almost to describe what · .. 

6· she didn't do. There was hardly anything around the house 

7 that she didn·'t do, whether it was mowing lawns or putting 

8 a swimming if I recall one time, putting a swimming pool 

9 cover on. 

·r don't know what to tell you that she didn't 

do. 

12 -
:"; 

Did there come a time when she had to get 

la some ·help around the house? 

14 A. Yes. Obviously she had to get help after 

15. her injury. She As a matter of fact, I think she still 
I 

16 has it. 

11: 
\ 

18 

Is that a maid? 

A. I think at one time she had·a nurse, and 

19 l then she has a maid. 
I 

20 What can you say about your observation of 

21 her personality and outlook since the accident? 

22 A. She's not quite as self-confident as she 

23 was. She ·she's not as happy at home because· she's 

1 .. 09 



l unable to keep the house. the way that she normally would 

· 2 like 
1
to keep it. She's unable to do many of the things 

3 that she used to do as a matter of course .. 

4 · Have you been able to observe her level of 

· 5 patie'nce or any change in that? 

6 A. I think she has much less patience. You'll 

7 have ~o forgive me but she has considerably less patience 

aj than she used to have. 
I 

Prior to dropping by the few days after this 

4 October 22 incident, when was the last time you had been by 

5 the hoµse to visit she and the family? l?,rior to that. 
~~ .• : . 

6 ! A.· : ~gain, I couldn't give .you dates. I was a 

7 ;airly'constant visitor. She lives -- Her home is quite 

' 
8 close to mine. 

9 All right. What was her physical condition 

1-0 immediately ·before this October 22 accident? 

11 A. I presume you mean before the accident? 

12- Yes. Of October 22, 1976. 

13 A. Well, she had just had a baby. 

Anything else? 

1.1-0 
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L_ --

15 A. Like what? 

16 Well, I don't know. I mean, I.just want 

17 your observations. What was her physical condition prior 

18 to the October 22 accident we're talking about here where. 

19 you.went down to Giant. 

20 A. Well, I'm not a doctor but her physical 

21 condition was what I would normally expect from a new . 

22 mother. 

23 

l 

2 

3 

that 

0. 
you were 

A. 

0. 

But she had no 

aware of other 

Not that I was 

Well, you were 

injuries or anything else 

than childbirth? 

aware of? 

aware that she had been 

4 .involved in an automobile accident in August of 1976? 

5. A. Yes, I think so. 

6' And was injured? 

7 A. Yes; I think, as a matter of fact, she 

8 called me on that date, too. 

And weren't you aware that she was -- I beg 

in your pardon? 

11· A. Sir? She called me on the day, also. 
'. 

12. But you say she was in good shape. She 

13. didn't. have any problems because of that accident? 

1-1: A. As I told you, I ~ no doctor. I don't 

15. · know. 
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16 

17 

18 

19 

20 

21 

l 

2 

5 

6 

7 

9 

\ 

I 
I All right. So anything ~- From your 

obse~vation of after October 22, you wouldn't know whether. 

it wJs related to the October 22 incident or the accident · .. I 

I 
beforie, would you, sir? 

I . 
I 
I 

A. Other than her leg, no. 

I 0. 
! 

I 

And you said som~thing about Thanksgiving. 

Thankkgiving would have been in the latter November of --
1 
I 

I don 11 t know the date -- correct? . I 
__ 1_ 

\ A. Probably, yes. 
I 

I Q. 
i Well, hadn't the bruises and everythins 

i cleared 
·\ 

~P by then? 

\ 

·Actually, I don't know whether they had 

cleare(d up ·or not. I do know that her leg was considerably 
i ~ 

larger\. 
I 
\ Q. All right. 

I · A. Now, whether the bruises had cleax.:ed up,. I I 
can't knswer that. 

I 

I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
j 

i 
i 
I 
I 
i 
I 
I 



11 State your full name, please. 

12 A. William Henry Divine. 

13 And Mr. Divine; where is your place of 

14 business? 

15 Annapolis, Maryland. 

16 . 0. And what is your profession? 

17 A. I am president of Universal Associates, 

18 which is a small engineering consulting company, and I 

19 function as a Registered Professional Engineer. 

20 Would you tell the Court an~ the Jury, 

21 please, what a Registered Professional Engineer does or 

~l what you do with relation to your profession? 

23 A. It might be a little easier~ A Registered 

1 Profes,sional Engineer that is in practice .would generally 

2 undertake assignments from clients to do engineering work. 

3 . of various and sundry kinds. ·In my particular case, I am 

4 a mechanical-electri~al engineer. T~e assignments that I· 

5 undertake are, in some instances, designing refrigeration 

6 air conditioning syster.is for clients. Other work that I · 

7. do involves investigating accidents for insurance 

s · coiup~nies • 
I 
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18 

19 

20 - . 

21 

22 

23 

1 

2 

3 

4 

5 

6 

7 

8 

1 

8 

9 

10 

Il 

12 

13 

I 
AI:ld do I understand from that time up until 

now Jr -- I beg your pardon -- up until,'74, you were 

enga9ed primarily in air conditioning? · 

I 
A. 

I 
i Q. 

J. 
automobile? 

j ·A-
1 . no, sir. 

I ~ 
I . 

an aµtomobile? 

I 
. . I. . 
engi~eer, sir. 

I 
I 

I 
I 
I 

A. 

Yes, sir. 

Have you ever designed any part of an 

0th.er tilan the air. conditioning equipment, 

You designed air conditioning equipment for 

Application engineering. I am not a design 

You are not a des;i.gn engineer? 

No, sir. 

What? 

Well, for instance, the fluid drives us·ed 

in fJns are.roughly comparable in that they've got a torque 
I 

convJrter in them and that they have geari~g. 
I 

I 
You're talking about a small fan? 

\ 

. I 
A. Five hundred horsepower, maybe; a thousand 

horselpower; down to ten horsepower, too. 
. I 

I 1.i4 
I 



14 And this work -- I noted down here that it 

15 in olved designing of cold storage areas. 

16 A. Sir 1. you keep saying design. 

17 Q. All right. You don't -- Okay. Let's get 

18 tha clear. You have no experience whatsoever in design? 

19 

21 

A. In designing components. The difference 

betTeen an application engineer -- An application engineer 

takes a component, a product· that is already designed by a 
\ 

design engineer, and applies it. 

1 theno You have never been in the field of designing? 

2 

3 

4 

5 

-6 

7 

8 

10 

Designing? 

. A. Yes, sir. Insofar as automatic trans1.1issio11s 

are concerned. 

You've never done that? ... 
~.:. 

A. I've got two patents, for example, to my 

·credii, which, they are not particularly sign~ficant except 

in the refrigeration field. There I worked with design · 

enginlers but I would never consider that I was a design . . ~ I 
en~ineer; no, sir. 
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ll All right. You are an application engineer? 
·\·. 

12 A. Yes. 

Q. And that take·s ·things people. have already 

u. designed and pµts them to their best use, I guess; would 

15 that be a good way to say it? 

16 A. Puts them together in systems, generally, 

i7 is the function of the application engineer. I mean, for 

BY MR. Si.'lEAD: 

3 Now, when you say that you' re a .sy.sterns 

4 engineer and application engineer, is that like being a 

5 jack-of-all-trades in terms of engineering; tha·t, you look 

6 at a broad view of engineering? 

7 ·.· A. From the standpoint that you look at the 

8 broad view of systems and so forth, yes. But not a -- I 'In .· 

9 sorry. 

10. Do you feel qualified as a mechanical 

ll:" engineer to deal with any: principle of mechanical 

12 engineering dealing with any part of any type of -- that 

13 involves mechanical engineering? 

14 A. After sufficient study and investigation 

15 and examination, yes. 
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16 The study and examination. Is that the study 

17 and examination of the particular part in question or are 

18 you looking to literature and what other experts say? 

19 A. The entire gamut. Looking·at .the piece of 

20 equipment; looking at, as best I can, what went into the 
. 

21 original design of it, the function of it, the way it fits 

22 into the system. 

23 Did you, in this case, go to other experts 

1 for advice ancl help and opinions either through literature 

2 or through conversations? 

3 A. Yes. 

4 Did you feel that they were these other 

5 experts were more qualified and competent in this area than 

6 you? 

7· A. Perhaps in tl1e beginning, yes. 

8 .And that is wh~ you went to tilem? 

9 A. Not just other experts but the instruction 

10 manuals on the material itself; discussing it with 

11 transmission shops; watching the material being· 

12 disassembled; actualiy disassembling at least one 

13 transmission myself. 

14 Did you get into the mechanic -- automobile 

15 mechanic aspect of this case? 

16 A. Yes. 
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17 Q. Are you an expert in that? 

18 A. From a mechanical engineering standpoint, I 

19 am .__ 

20 Q. From a mechanic standpoint. 

21 A. I am not an automobile mechanic, from·the 

~~ standpoint that it would.take me four times as long to 

23 disassemble a transmission as it would a mechanic. 

l But·you are not -- you don't feel competent 

·2 to testify to this. Jury as to what a mechanic,. an 

3 automobile mechanic, ought to do or not do with one of 

4 these transmissions? 

5 A. ·From an engineering standpoint I do, yes. 
.. 

·.· 

6 Q. From an engineering standpoint. Now, -how 

7 is it -- Does a mechanic, in putting together a car, 

s taking it apart and making it well again, does a mechanic 

9. approach it from an engineering standpoint? . 

10. A. Generally not. 

11 Q. You wouldn't expect a mechanic to --

12 - A. ·I would not expect him to; no, sir. 

13 Q. And you're not going to get into the 

14 mechanic's end of things, either; are you? 

15 Well, unfortunately, when you work witli. 

16 mechanical components and systems, you must know what the 

17 mechanic is supposed to do. For instance --
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L_ 

18 

19 

20 

21 

22 

23 

1 

2 

I 
I 
I 
I 

l 

I 
I 
I supposed to 

\ ~ 
Q. 

A. 

suppredQ.to 

h i . . meq anic in 

You go and ask the mechanic what he's 

do? 

No, sir. No, sir. 

What do you do? 

You instruct the mechanic as to wnat he is 

do. 

All right. Have you ever instructed a· 

Disassembling of a transmission? 

assembly or disassembl.y .of a transmi13sion 

5 in an automobile? 

6 

7 

8 

9 

10 

11 

12 .. 

13 

14 

15 

16 

17 

Yes, sir. .. , 

Q. You have instructed a mechanic? 

A. Yes, sir. 

Q. When was that? 

A. When I investigated an accident down in 

Alto 'fista,. Virg.inia. I think it was about a year and a 

half.dgo. 
I 

Q. Now, do you -- are you i~structing the 

mechan~c how to take the full thing apart after the 

accidelt or are you instructing the mechanic how to make 

a car tell when it comes into the shop? 

Well, in this particular case, we were 

18 cxamin"ing a transmission that had been installed by the 

1.:19 



19 

20 

2l 

fac\ory in a Ford pickup truck and the truck was still 

relatively new. And in working with the r.iechanic, I 

iru;lructed hi.~ as to what to do and when to do it.· lie 

. t I i·1 d .. · d · f th d · th · · ac ua y i it as ar as e rapping ~e transmission 
I 

23 out of the car. For instance, I didn't tell him to unscrew 

1 that bolt and that bolt and that bolt. 

2 You told him to --

3 I told him to drop it down and then let's 

4 look at it here and then take it to the bench and take the 

5 . pawls off and sq forth. 

6 

7 

8 

19 

20 

21 

22 

23 

In other words, what you did was you asked 

:the flellow to take the thing apart for you is what you're· 

saying?· 

A. Yes. 

BY MR. SNEAD: 

Mr. Divine, you are not telling these folks 

in the1 Jury that you' re competent to tell an auto1riobile 

mechanlc hoW to do his job? That's rtot what you're 

saying; is it? 
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l A. From the standpoint of what he is to do, 

2 not precisely how he is to do it •. In otner words, you~ve 
.-

3 got to understand the piece of equipment that you're 

4 looking at in order. to tell the mechanic what you want .. done. 

5 You understand transmissions better than 
_·-. 

6 mechanics who work on. them? 

From an engineering standpoint; yes, sir. 

8 What does an engineering standpoint have to. 

9 do with repairing a transmission? 

10 Q~ite a bit. I've worked with mechanics 

·11· and t:his doesn't confine· itself to automobile mechanics, 

12 neces,sarily, but mechanics, because, whether he• s a 

13 steainfitter, whether he's a plumber, whetJ.'-1.er he's an 
I 

14 . automobile mechanic or whether he' s an electrician, he's 

15 a skilled worker and he functions to repair, construct, 

16 install, service equipment. ·It's a manual task that he· is 

17 involved in. His ability to diagnose trouble,· his ability 

18 

19 

20 

21 

9•) -
23 

to examine a piece of equipment or, more particularly, a ... 
system to find out what the trouble is, is limited. 

An engineer is trained to look at the whole 

system and follow it piece by piece as it goes along and 

find out what the trouble is, and then you tell tile 

m~chanic what to do to fix it. 

1.21 
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1 Mr.· Di vine, you were not trained in 

2 transmissions; were you? 

3 No, sir. 

THE CQURT: Mr. Divine, without giving us 

15 the !specific studies, ·reports or pieces of literature that· 
·I 
I 

16 you ihave read, you ~an continue yoµr answer.. But we don• t · 
I 

17 want to hear specific titles or names of specific reports. 
I 

18 If you have anything else to add to your answer, you may 
I 

19 f ini~h your answer. 

21 

22 

23 

1 

2 

3 

4 

THE WITNESS: In addition to the printed 
I 

material, I think I can call it, that I have studied in 
I 

relation to the automatic transmissions and their linkage 
i 

and ~·m not sure if I am repeating myself or not -- but I 
i 

did. and have, over the past year and a half·, two years,· : 

in transmission shops, observe the disassembly and the 

I f h . . compo~ents o t e transmissions 
I 

the printed material to ilnprove 
t 

and followed that up with. 

my knowledge and find out· 

5 what makes a transmission linkage, specifically, function. 
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10 

ll-

O. Mr.~ Divine, as I µnderstand your testimol1y 

as far as automobile transmission go, you first got into 

the study of them arising out of this case. 

A. Actually, it was the second case that got me 

12~ into ~the study of them rather than this ~ne. 

Okay. _But in any case, it was as a result 

J.4- of a case, as we understand what all this is about 

15 

16 

A. 

0. 

17 transmissions? 

18 

19 

A. 

0. 

Yes; that's correct. 

-- that got you into automobile 

Yes, sir. 

Now, I believe you also said that there 

20 wasn'' t anything in the field of mechanical engineering 

21 which you could not become expert in. 

22 

8 

9 

10 

11 

14! . 

A. 

0. 

A. 

0. 

transmissions? 

A. 

That's the way I feel about it, yes. 

Have you ever taught engineering? 

No, sir. 

Or written any articles in the field of 

No. 
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MR. LEWIS: Nothing further. 

1-. THE COURT: Is there anything else of this 
I 

15 witness? 

16 MR. COHEN: No, sir. 

17 THE COUR~: I'm of the opinion that he may 

18 testify as an expert in the field of mechanical engineering. 

19- Go ahead. 

2 Let me interrupt you. Isn't it true that 

3 some car.s, instead of using 2 and 1, use like Dl and 02 or 

4 L, depending upon the makes? 

5 A. I believe so. The PRNDL or PRND12 was 

6 standardized by tile Society of A_utomoti ve Engineers and 

1 ·so that, all cars with automatic transmissions function in 

8 essentially the same way as far as the 9perating lever is 

concerned. That is so you_ ca·n get into a· Chevy or a Ford 

IO ·or Plymouth·or whatever and, without a great deal of 

11 research and study and training, operate the car even 

12 though it is not the one that you are .normally. used to. 
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L 

20 Mr. Divine, is that what a driver feels when 

21 he '·s moving his shift column? He feels that little roller 

22 rolling through the rooster comb? 

23 A. In part. You also feel the notches, if you 

1 will, or the various: pieces.· in the insert as you cove the 

2 transmission. lever. You feel the motion of the linkage to 

3 a very small degree. and then you feel the action of the 

. 4 rooster comb as the detent clicks over the -- roller clicks. 

5 over the notches in it. And of course. you also· feel as 

6 you.push the lever up into Park -- you also feel a 

7 resistance of that sprin~ that we looked at on tl1is cam 

8 ·as the p~wl comes up -- as the rod comes up and spring-loads 

9 the pawl to the closed position so:that it will engage as 
.· 

10- soon as the car moves. . And sometimes when you push the 

u· thing up, you will find that the pawl drops into · place and. 

12 t:he car doesn't have to move; obviously it just depends on 

ia where it catches you in the particular place you're in. 

1.25 



23 
All right. Did you have an occasion to 

1 compare the Ford C-6 automatic transmission to other 

2 automatic transmission systems? For example, one 

3 manu:factured by General Motors? 

4 

5 

Yes. 

And do you have any exhibit that you can 

6 use to demonstrate the difference between the two? 

.7. Basically, the transmission linkages are --

8 the transmissions themselves are very much the same with 

9 ·the major car lines. That is, the larger transmissions 

10 for t'he major car lines all bear a fairly close resemblance 

I~ simply because.there is only so many ways you can do 

12 · something. 

13 The·-!. Again, the Park, Reverse, Neutral, 

14 Drive sequence is the same for each of the.major car lines. 

15 Therefore,.there are only so many ways you can build au 

16 insert or a gate or whatever you want to call it. The 

17 General Motors car ~~ This particular unit is from an 

18 Oldsmobile or for an Oldsmobile. We got it at a parts 

19 supply house. This corresponds to the insert plate that 

20. we showed you for the -- that is, corresponds approximately 

21 to the insert plate that we showed you for the steering 

22· column that we have here. And this, of course, is the 

23 general configuration of the Ford insert plate with the 

126 
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1 well, you can look at it this way. It may be easier to 

2 see it. 

3 This is the General Motors plate for the 

4 Oldsmobile and it fits Oldsmobiles from 1971 until 1975 or 

5 '-7 •. The changes made in these transmissions are made 

6 

7 

19 . 

20 

21 

23 

fairly slowly. 

And incidently,. for your own information,. , -
the transmission. is a very reliable piece of equipment for 

its~omplexity. It's quite a remarkable piece. of 

machL,ery. 

You'll notice that the -- if you will 

remember looking at this particular unit here, you.will 

notice that the land between Park and Reverse is 

considerably larger, longer, than the one that we looked at 

for the Ford. If you can't remember, I will be glad to get 

l the other unit so you can compare them. 

2 Again, . this is not the precise insert plate 

a that was used.in the .Bartholomew car but it is very closely 

4 related· in that the arrangement is the same. And you can 

5 see there is a difference here in that Ford decided to go 
. -

:127 



6 t.his way with the insert plate and GM decided to go this 

1 .way. But it's the same thing from the standpoint of the 

·s notches. And if you will look at the Ford and compare it 

9 w.i th the GM -- I. don'. t know whether you can see it frora 

10 there or not but you see how narrow the land is between Park 

and Reverse, and you see how· relatively much wider it. is 
:,.,. 

12 _ here than the GM. I'm trying to keep from bumping it. Let 

13 me move down a little bit so that we can see it down here. 

14 You can see that the notch here for Park 

15 and the land between Park and Reverse in the Ford is so 

16 wide and then the GM con~iguration, here is the Park and 

17 here is the Reverse and here is the land. 

18 Now, because of the difference iri diameter 

19 of the things, they are not directly related. But in 

20 comparison, the comparison is best expressed by the angular 

21 motion of the selector lever. In other words, there are 

different lengths to selector levers by about an inch or 

23 a half an inch, something like that, and there is different 

1 diameters or the radius of these gadgets. So that, the 

2 actual thing that tells us that true distance moved is the 

3 angle that the selector lever moves through. And a 

4 comparison between the Ford and t..~e GM -- In other words, 

5 to go from Reverse to Park, the lever for the Ford moves 

6 fourteen degrees -- ·through an arc of fourteen degrees. 
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7 Th~ lever on the GM moves through an arc of twenty-three 

8 degrees. It's almost twice as much. And you can se~, of 

9 course, that the land here is considerably larger than the 

IO land here. And as I say, those aren't really completely 

11 · related but. that gives you an indication of the actual 

12 . differences, better reflected by the fourteen-degree 

13 mot~on and the twenty-three-degree motion. 

Now, are there differences between the Gl4 

15 roo$ter comb and the Ford rooster comb? 

16 That, of course, reflects "tAe same tlling to 

17 an even greater extent, I suppose you could say, in that 

18 the :rooste~ comb for the Ford -- And remember, we have got 

19· the jPark, Rev.erse, Neutral, Drive, 1, 2. In the GM, you 

20. notice that there is quite a difference in the 

21 configuration, particularly in the Reverse to Park, in the 

22 thin~. You see the Ford notches are all about the same. 

23 And in the GM, the distance -- the notch for Reverse to the 

l notch, for Park is quite a bit -- They are qui t.e a bit 

2 further apart and a different configuration, you see. I11 

3 

4 

5 

ii 

7 

other words, here we have a reguiar.notch and here we have 

a much wider peaked arrangement. 
i .. 

Now, in studying these various linkages and 

methods of controlling the transmission through the manual 

linka~e~ if you will, the -- in comparing the insert 
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8 

9 

10 

11 

12 

13 

14. 

15 

16 

17 

p~ates and the rooster combs and.looking at the things 
' I 

~~t happen as you move the selector lever back and forth, 
I 

I . 
it\ is my opinion that the motion with the· Ford system is ··-

' . 

su~h that it encourages leaving the manual lever on tile. 
I 

lahd between Park and Reverse; encourages this. 
I 
I 

I The GM, for example, with the longer land, I 

I 
yotl might think that it would be easier to leave the tang 

I 
or [the selector lever on that longer land. But a.ctually 

i 

whait happens, in my opinion again, is that when you move 
! 

the\ lever to twenty-three degrees, then you've g9t a lot 
i 

18 mor~ momentum. You expect to.move the lever further. You 
I 

i 
19 exp~ct to move it substantially more than you do between 

20 

21 

22 

23 

l 

2 

3 

i 
I 

theiother notches in the transmission. So that. -- And i11 
1 

I 

addiltion to 

the \GM type 
I 

tha·t, even if you did stop short of Park with 

system, you probably would be over the mid-
' 

poinlt of the land which, of course, would get you up over 
. I 

.. [ . 

the ~id-point of your -- depending on the linkage being 
i 

adju~ted properly, wo.uld get you over the mid-point of the 
I 

pron~ here on the rooster comb. · ' . I 

I 
I 

\ 
I 

I 
I 
I 
! 
I 
I 

I 
I 
I 
! 
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8 What happens is if you get, for instance, 

9 halfway on the land of the GM between Reverse and Park, if 

10 you get more than.halfway in Park, then tl)e rooster comb 

11 encourages the system to move toward Park; whereas, on the 

12 Ford, it's a much narrower land that you are working with 

13. and it does not have -- You would have to get, again, more 

14 th~ halfway on the Ford to do the s~e thing but halfway 

15 on. the Ford is a very short distance versus the other. 

16 

17 

18 

THE COURT: Go ahead, Mr. Cohen. 

BY MR. COHEN: 

Now, do you have an op.inion, Mr •. Divine, as 

19 to 1which of the two designs, the GM insert plate and· · 

20 rooster comb and the Ford insert plate and rooster comb, 

21 is going to function better in terms of the operator not 

~i being misled into thinking they have the system into tile 

23 Park position? 

l MR. LEWIS: I'm going to object to that for 

2 two .reasons. This case isn't invol.ving a -- This car was 

3 in Park. This hasn •·t got anything The only _ test.L"nony 

4 from· the Plaintiff was the car was in Park.. This is not a 

5 ·situ~t·ion where that question would be applicable and I 

6 wou14 object to it for that reason. 
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a 

4 

5 

·6 

7 

8 

9· 

10· 

1:1 . 

13· 

15 

16 

17 

18 

. 18 

19 

20. 

21 

22 

23 

! 
I 
I 
I THE COURT:. As I understand your .theory, 
I 

ydur theory of the case is that with the person driving I 

~ Ford, they can think they're in Park and they're not in 
I 

Pa~k; they think they're in Park and they may not be in I . 

Pa~k. So, so far as his presentation of the evidence is I 
I 

co*cerned, your point, without the testimony that it is in 
i 

Park, it is irrelevant. I'm going to overrule that. 
· 1 

I 
I 
I 

As to some standard of care or a standard of 

perjformance or standard of design, I don't understand how 
I 

·it. tnakes any difference as to whether this is better tnan I . 

I 
GM;1is it better than a Rolls Royce; is it better than a j . 

. i 
Mercedes or is a Mercedes better? · But surely there must be I 

i 
some standard of care that needs to be used. And the mere I· 

I 
fact that General Motors· makes a better car than Ford on a I 

i 

. tran;smission,· I don't see how that makes any difference at 
I 

all.! 

I 
I 
I 

\ 

l 
I 
\ MR. LEWIS: If. the Court please, I. think 
I 

I'm ~oing to -- would like to respectfully object to that~ 
I 

also.\ I believe that his testi...-nony was all of these 
I 

transmissions, all of these systems were remarkable and I . . 

were ~xcellent. And the intent before was he might think I 

one i~ a little bit better than the other but I don't see 
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l 

2 

3 

4 

·5 

6 

15 

16 

17 

18 

19 

20 

21 

23 

l 

2 

3 

4 

5 

6 

! 
how'I Mr. Cohen can ask ·him now to say this one is· bad when 

he's described them all as being of -- I didn't jot the 

exacl t word.down but I .. .;_ I don't. ~hink it was amazing, but 

they were marvels or something of that nature; they were 
I 

ex·dellent pieces of machinery. And now to ask him if it's 
I 
I 

badl I just don't think -- I object to it. 
I . 

· Do you have an op~nion with a reasonable 

I degriee of engineering probability -- I think probability is 
! 

the !standard, Your Ilonor -- as to the safety aspects of 

the Ford design of the insert plate, of the rooster? 

A In the course of studying the transmission 

linkiages and looking at the adequacy of the pieces in the. 

. link~ge; it .is my opinion .that the Ford arrangement shown 

here and that we looked at in, our examples is more likely 

to cause an operator to fail. to put the Ford transmission 

into_ Park to a greater deg.ree than the General Motors 

desirn, for example, would do the same th;i.ng. In other· 

word~, it's more likely that you would fail to put a Ford 
I 

C-6 fr'ansmission-~nto Park than a GM transmission such as 

, I . • • we re looking at here simply because of the difference in 
I 

the tinkages. 

I 
I ~33 
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7 

8 

10 

11 

12 -

13 

14 

5 

i 
I 
I 

And when you say a system -- ... 

System, '.linkage system. This .is the shift _ 

lev~ .to the insert plate to .. the steering column, on down 
i 

to the rooster comb. 
! 

All ~ight. Just tell us what you did, not 
I 

whatt they told you. I . 

I ~ I was asked to look at the car to see if I 
·1 

could determine whether there was a defect in the car. 
I 

0. .... · Now, Mr. Divine, do you have an opinion . . . 

6 afte~ having heard Mrs. Bartholomew's testimony qf what 
I 

7 happened in 1975 and then again what happened·on October 
. I 

8 22, l976, as to the cause of the car being left with the 
I 

9 motor running, the emergency brake on, and Mrs. Bartholomew 
I 

I 
·10 stating that she pushed the shift lever up towards P and 

I 
I 
I 
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I 
11 tlta.t she felt she had engaged it in Park, then beginning 

I 

12 ·tq move and knocking her over and causing her to be injured, 
I 
' 13 doi you have an opinion with reasonable engineering 
I . 

14. priobability. as to the cause of :that action? 

15 

16 

17 

18 

19 

20 

I 
·Yes. 

MR. LEWIS: Well, I would object. For one 

thing, I don't think there is any question that she said· . I 
definitely the vehicle was in the Park gear .• ·I asked her 

I 
many times if she knew how to put it in Park; it was in 

I 

Park; she checked it; she checked it that day~ Mr. Cohen 
I 

21 says that she put it up in that direction toward Park. I 
I 

22 th~nk that the testimony here -- the only testimony and 
I 

23 th~ only person that was there who operated this was Mrs. 
I 

1 Bar:tholomew and she said she definitely put it in the Park 
I 

2 det!ent. And I don't think we can change the facts for a 

" 
3 hypothetical que.stion. 

I 

4 MR. COHEN: I object to that representation; 

5. Your Honor. She never heard of a detent back in October 
i 

6 of i976 and she never said she put it in the Park position. 

7 Tha~ is Mr. Lewis's characterization. He's trying to 

8 confuse the issue here. 

THE COURT: So far as this question is 
. ! 

10. concerned, assume that Mrs. Bartholomew has said that she 

11 putiit in Park. Go ahead. 
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12 - BY MR. COHEN: 

13 Can you give the Jury your opinion as to 

14 what happened in the mechanism and how that -- and what 

15 effect what relationship that had to her injuries, if 

16 any? 

17 .A. After· studying the material that I had th_e 

18 opportunity to look at and the various transmission piece~ 

19 and components and linkages and systems, I conclude and it 

20 is my opinion that Mrs. Bartholomew did not truly put the. 

21 transmission into Park. She thought she did. She moved it 

2"2 up toward the top end of the thing but she did not actually 

23 · get the tang engaged in the Park slot. She thou'ght she 

1 had. And it is possible with the transmission to have the 

2 system -- have the a.ppearance of it being in Park. It is 

3 very c·lo-se to th~· edge of the land that we looked at and 

4 the insert plate. ·The arrow on the indicator looks like it 

5 is in Park •. The car can be held and still the. system can 
.. -~· 

6 then slLp into Reverse. 

7 The split grommet in the system had the 

s effect, in my opinion,·· of making her think she had it in 

9 Park because of the increased sloppiness, if you will, .of 

10: the linkag.e that we looked at so that, when she moved the 

11 lever up, she thought it was in Park but it was not truly. 



12 .. MR. LEWIS: If the Court please, I move to 

13 strike that. I think the Court -- · 

14 THE COURT: I will take that up. in just a 

15 moment. 

1 THE COURT: . Okay. The Jurors have been 

2 excused and the expert witness who .is testifying is no 

3 longer in the cour~room. 

4 There are two things that concern me, Mr. 

;;. Cohen, about where we stand now in the development of this 

6 ease~ The first is that when you asked the expert witness 

7 · .. ·his opinion so far as a standard or so far as safety is 

8 concerned, he really did not respond to your question. His 

9 · answer again was that it is more probable with the Ford 

10 that· you might.have something happen than it is with the 

11 General Motors car. 

12 Well, unless there is some standard that 

13. Gen-eral Motors is the standard and, t.J.~erefore,. Ford doesn~t 

1~ meet General Motors' standard, they are negligent, then 

15 that answer is not responsive and is not helpful. 
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16 

17 

18 

21 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

.11 

L 

I 
\ 
I I The·second point is, I tried to give you as 
I , 

much leeway as.possible on the grommet so far as his stating 
I 
I . 

an\ opinion but there is no showing at this stage that that 
! 
I grQmmet came from her car. 
I 
I 
\ MR. COHEN: We expect Mr. Ross here, Your 
I . 

Honor. It is always difficult in putting on witnesses to 
I 
I 

kn~w which order you go in. Perhaps we should have· put 
I 

· Mr·\ Ross on first but we hoped he would be here in the 
___ L _____ -~--------

1 • . 

marring. 

I 
I 
I 

. THE COURT: That's.all right if we have 

I · your assurance that that is going to happen to establish 
I . • . 

I 
thai the grommet came from the car. 

Then, unless.you can give me some other I 
\ 

reason to strike that answer, Mr. Lewis, I wouldn't strike 
I 

it, \a~suming that Mr. Ross establishes where the grommet 

camJ from. 
I 
I 
I 

I 
MR. LEWIS: All right, sir. Well, I would 

like\ -- If we are -- I assur.te we're taking a break now. 
I 

1 .1 ru ing. 

- --- _J_ 

Well, yes, :sir; I understand the Court's 
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10 

I 
~ 

MR. COHEN: There is a ·preliminary matter, Your 

11 Honor. Sometime when you feel it's convenient, we would like 

12 to make a prof fer to the Court, and ask the Court to recon-

13 sider its ruling about putting in the fact tha.t Mrs. Bartholoj­
. ! 

14 mew reported the matter to NHTSA, the National Highway Trans-

15 portation Safety Administration, and that --

16 THE COURT: Have I made such a rulin·g on that? 

17 !-1R. COHEN: I thought you said we couldn't talk 

18 about anything -~ Well, that's what I'm not sure of. I'd .. , 
.;..· :· 

l~ like clarification on that. 

20 Let me give you some background. After this 

21 happened, Mrs. Bartholomew became what is known as a 

22 whistle blower. She called the National Highway Transporta-

23 

l 

2 

3 

.. 4 

5 

6 

7 

tion ·Safety Administration, and she, in effect, initiated 

this Federal Government investigation of Ford which resulted 

in the National Highway Transportation Safety Administra-

tion asking Ford to issue· an advispry, not to result in. 

a re~all yet, but to cause them to issue an advisory, 

and brought out of the woodwork hundreds, literal.ly 

,,.. 

;..··· 

hundreds, of cases, 49 known deaths,- hundreds of injuries, 

about this de feet. 



8 One of the things we are suing for is punitive 

9 damages. It would be ironic if, because of the Court's 

10 ruling, that we could not put in evidence about anything 

11 that happened after her date of injury, that we could 

12 - not show the Court and the jury that she was responsible 

13 for this movement forward in putting the finger on Ford. 

17 THE COHEN: That she was responsible for, in 

18. effect, pointing the figer at Ford and causing the National 
.·'!". 

19 Highway Transportation Sa·fety Administration, known as· 

20 NHTSA, N-H-T-S-A, to start this investigation that·resul.ted 

21 in all these statistics coming into not only NHTSA, but 

22 
the Center for Auto Safety, which is· a private public 

23 interest group which coordinates all. this in·formation and 

l corroborates it by gathering it from the public and sending 

2 it in·to NHTSA. 

3 It would be ironic if one of the other hundreds 

4 of people who brings a case a year or two down the road, 

5 that even might have been injured about the same time or . 

6 before, but perhaps is out in California where litigation 

7 takes four or five years to come up, gets punitive damages 
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8 in a case like this whereas the one who started the in-

9 vestigation really ought to be given that credit for 

10 bringing all of this together is prevented from putting · 

11 on evidence to show that she started it and is responsible 

12 - for pointing the figure at Ford and starting this great 

13 investigation •. 

14 That is an important gravamen of our case to tell 

15 you the truth because, I think, you see, she hasn't been 

16 ·killed and she hasn't been permanently and irreparably · 

17 crippled or anything like that. 

18 The amount of specials for many cases that you 

19 see in this Court are on the·modest side compared to some 

20 other cases. 

21 That is the kind of proffer of evidence we would 

22 like to make to this Court. 

23 THE COURT: How does her participation under the 

l law, how does her participation or bringi~g this to the 

2 attention of anybody else have anything to do with the · 

3 issue of punitive dam~ges considering the definition and 

4 purpose of punitive damages under Virginia law? 

5 MR. COHEN: The definition -- Perhaps it's best 

6 to look right out of Do~les, but if my recollection is 

7 correct, :. as. a deterrent to others and as punishment 

8 for willful disregard of the rights of her and others, 
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9 and we can show that they engaged in a course of conduct fro$ 

10 19 ~l : on· right up until the time that she was hurt where 

11 they. did nothing. 

1 We could show that even after she blew the whistle 

13 on them, and other cases came out of the woodwork, they 

14 continued to dd nothing. And, they take a stonewalling 

15 position in:-this case, arid don't intend to do anything 

16 abo•t it. 

17 And, I think that she ought to be rewarded as the 

18 one who pointed the figure at them ·and show that they have. 

19 a cavalier,· willful, wanton disregard that 'continues right 

20 up ~o the present day of trial. 

21 THE COURT: So far as the punishment aspects of · 

22 punitive damages, I certainly agree with your definition. 

23 It's difficult for me to understand, I guess, what you're 

l talking about in terms of reward for her for blowing the 

whistle, so to speak. That's what I don't see as an element 2 

3 of the dal!.lage under Virginia ~-

4 MR. COHEN: If it tends to show that ~ven after 

5 she ,pointed the figure at them and was the one who put 

6 the pressure on them, that they still take this cavalier 

7 . attitude that there's nothing wrong and this is operator 

s errdr and refuse to admit that it's a design error, an 
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10 

11 

12. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

ap~lications error, th~n why shouldn't she be the one 
.I 

wh~ brings it to the attention of t.he Court, and shows 
I 

thAt the tort continues, the willful, wanton carelessness 

I 
that continues right up to the day of trial, why doesn't 

thJt not become a part of her case for punitive damages? 

THE COURT:. All right. Is there anything else? 

MR. COHEN: That'.s it. 

THE COURT: Mr. Lewis. 

MR. LEWIS: Your Honor, it's just -- It's hard, 

unless there were some statute or some type of reward . 

forldoing something -- First of all, I.. disagree with Mr. ·r 

Coh n's representations to the Court. 

This investigation started back in 1977, July of 

1977. They asked Ford for some material because of 
I . 

coUtP,laints they had had including Mrs. Barth~lomew's 

\1 . 
COIIIP, ~nt, and Ford has given that to them. 

There's never, in all of the· years since then,· 

the~r' s nFoevredr. been a recall, never been anything derogatory 

agailst They have presented evidence to these 

people that their system is the same as General Motors, 

the lame as Chrysler. 

. What he says I don't beiieve is correct. The 

I t . represen ation that Ford back in '· 70 and • 71 knew of 

.J . 
a si1.ouation, the Court has ruled that. he can bring that 
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10 out, and he is bringing that out, and he's alleging to 

11 the Court that Ford did nothing. We disagree one hundred 

12 ·percent. 

13 Ford did act responsively. We don't think there 

14 is any punitive damage aspect in this case at all, but 

15 I don't know what law or what theory that a person who 

16 blows the whistle, so to speak, is entitled to some 

11 reward because somebody else might have been injured before 

18 in a different manner • . . ' ·~:.:-. 

19 Punitive damages are not compensation. It's a 

20 deterrent based on the facts of each case as the evidence 

21 comes in in that case. What the wanton, willful, careless 

22 disregard -- Virginia has a lot of cases on punitive 

23 damages, the· ·Pick case, the Lewis-Moore case, the Lewis 

1 ver.sus Moore case I believe it is. There is just no 

2 evidence here at all. 

3 And, I think punitive damages applies to the 

4 case your trying. 

5 Mr. Cohen is asking, he wants to put on evidence . , 

6 that this lady made a complaint; and, therefore, she should 

7 be rewarded in some way by punitive damage~, not based 

8 on any evidence in this case, but just because she caused 

9 an investigation which has not issued anything that's 

10 detrimental or accusatory of Ford. 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1 

2 

3 

4 

I 
I 
I 
I' 

I 
) I They have asked Ford for material. ·Ford has 

fuLished it. But there's ··~othinq, there's been no recall 
I 

I 

af~er two years of investigation, over two years of. 
I 

• I t. . inves igation. 

I 
l 
I 

That has no bearing, no materiality in this case, 

wha~ she did in regard to writing a letter or calling or 
I 

.repprting something to this group in Washington. It has 
I 

no bearing in this case. 
I 
I 

It happened considerably a£ter 

this. 
I 
I 
I Their investigation started in '77. I respectfully 

say\to the Court it's just not an issue and should not 
I 

be donsidered. 
I 

I 
I 

I THE COURT: Mr. Cohen, let me ask you this ., this 
I . 

is what bothers me about it: What does it prove for her 
i 
I 

to testify that she made a complaint to this particular I . 

bod~? What does it prove or establish? 
I 

. Her ·doing it doesn' t do anything. The on·ly thing 

5 that would constitute proof would evidently be the 
i 
I 

6 results of it. If you are concerned about showing that 
i 
I 

7 ther~ were so many cars, or so· many deaths, or that there 

8 

9 

10 

i 

was ~his and this and·this that all happened,. that's the 
I 

grav~men of it, not the fact that she did it as opposed . 

\ 
to s0meone else, right? . I 

I 

I 
i 

I 
I 
I 
I 
I 

I ~1s 



10 MR. LEWIS: If the Court please, there's another 

11 factor, too. Mr. Cohen neglects to say that also the 

12 . g:ovemment is investigating and .getting material from 

13 General Motors and from Chrysler. They have not issued 

14 They have initiated an investigation, they have reached 

15 no conclusion. 

16 They have fotmd no proof of _any defect in any 

17 of the transmissions. In fact, as the Plaintiff's. 

18 expert has already said, ·they're all the same, t~ey are 

19 

r 
all the same theory, the same thing.· 

It just is not fair. It's just not part of 

punitive damages to allow evidence after the fact. I think 

you have to,· in a design defect, you have to show at the 

time the car was manufactured, there was evidence of 

1 something wrong, and then that it was grossly wrong, and 

2 it• s malicious. All of those th ~gs, and going ahead with 

a the design at that time, that it violated the principles 

4 that we need in Virginia and in other states to establish . 
. : .' 

5 pwiitive damages. 

6 These raw data collected by the government is 

7 the rankest kind of hearsay. There is just no way that 

8 anyone can rebut th.at. And, as I say, they are taken · 

9 years after this accident. 
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10 

11 

12 

13 

14 

THE COURT: It's difficult ~o rule on these because 

theJe are so many different issued involved. · On the 

·issje as to whether or not Mrs. Bartholomew is entitled to 

te·1J the ju:cy that she is the one who blew the whistle 

and ~at that is an element of punitive damages, I conclude 

15 that that's not an element of punitive d~ges. That's 

16 not the purpose of punitive damages, to reward Mrs. 
I 

17 Bartholomew, no matter how noble her purposes and motives 
I 

are, it's to punish Ford if Ford deserves punishment •.. 
-.~ .. · 
·r-·:·· 

9 And the. issue as to whether she is the one who 

brought it to the attention of the government, or someone . 
I 

else ~rought it to the attention of the government, is 

22 irrel~vant on the issue of punitive damages. 

23 On the issue of the conduct that has gone on after 

l 

2 

3 

4 

.5 

6 

7 

8 

9 

10 

her injury, according to Whigzr.ore and accor~ng to the 
I 

authorities on punitive damages, it is germane and it 

is rj\levan t. . 

If we take the ,most elemental kind of tort, what 

happels after has a bearing on punitive damages; and on 

the a~thorities I read and cited to you yesterday, I am 

convihced that there is no problem in referring to what 
. I . 

went on after the particular incident involving Mrs. 

Batholomew in establiShing punitive damages. So, it 

does ~ave relevance, and it does have bearing. 
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17 There are obviously some hearsay problems 

18 involved. There may be exceptions, but it's difficult for,,._. 

19 me to rule in a vacuum. I don't know what piece of evidence 

20 or item of evidence you have specifically that you want 

21 the· jury to consider. 

MR. LEWIS: Just for the record, I don "t want to 

1 arg~ with the Court, but I think that all of what the 

2 ·Court has said goes back to -- You have to, I believe, 

3 establish at the time of ma~ufacture there was knowledge 

4 or reason to believe. 

5 

6 

It's not what might have happened after. 

I think that's the question: Whether or not Ford 

7 acted as a reasonable and prudent manufacturer under 

8 the circumstances with the information available to them 

9 at that time. 

10 Obviously, I just don't think -- I know an abstract 

11 statement out of t-?t.d.<]Ilr:>re· might seem to apply, and I 

12 don't believe -- I don't have a brief right here at the 

13 moment,. but I certainly will get one. -- But I don't think 

14 it would be appropriate to hold.Ford responsible for some-

15 thing that happened after this accident by way of any 

16 notice to them.of a defect in their equipment, and that's 

17 our p·osition, sir. 1.48 



5 MR. LEWIS: Your Hon~~, I would also like to 

6 call the Court's attention ·1~ ruling on this matter the 

7 Plaintiff's Motion for Judgment, what we are as a Defendant 

8 faced with. 

9 The Plaintiff's Motion for Judgment states that 

10 Ford having -~ Under their fourth claim for relief of 

11 punitive damages, states that Ford having notice of 

12 similar instances prior to Bartholomew's -- made a con-

13 scious, corporate decision. And, I think that is the 

14 law. I think they have set forth that as the _law, and 

I think that is what we're confronted with. 

There has been no request for an amendment to the 

pleadings. 

THE COURT: I keep falling back on the statement 

that I am trying to rule on the proffers that are made; 

.::-. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

in generalities that are made; and I am doing the best job: 

l 

2 

3 

4 

5 

6 

I can on them without seeing the specific item of evidence. 

What I am saying is there is some probative 

value in incidences that would occur .after the date in 

question to show that they may have made the decision, 

or that they did make the decision. 

It seems to me that inferences to be drawn are 

app.ropriate for the jury to consider in deciding what 

course· of action Ford chose to follow prio·r to the 

time Mrs. Bartholomew was injured. 
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10 

11 

l ... 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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2 

3 

4 

5 

lQ. We left_your testimony yesterday at a point where 

we. f ere trying to elicit your opinion on this design 

application of the Ford transmission. I would like to 

ask you whether you have an opinion based on reasonable 

engineering probability as to whether Ford's transmission 

I · · h. -- d · · · · 1 f f system is wit in accepte engineering pr1nc1p es or a sa e 

trjsmission? . . . · 

Yes, I have an opinion. l 
I 
1

1

0. . Could you tell the Court and jury, please,· what 

that opinion is and what it is based upon. 
I 
l In my opinion, the transmission is designed in 

I . 
a manner that a reasonable, prudent individual can be 

I -
led to place the shift lever on the land between park 

I -
and feverse, that the design of the transmission leads 

a pe1son to do this. It is also my opinion that that 

I ---
·condition is dangerous and unsafe as, of course, the 

tranlmission in such a position can slip into reverse with ! . 
subsequent damage. 

MR. LEWIS: Your Honor, I would, respectfully, for 

the ~ecord, move to strike that because I don't believe 
.--~ .. -; 

6 it' s in compliance with the evidence in the case. His 

7 

8 

9 

opini.on, as I 

would\ tend to 

in pa\rk. 

understand it, was that the Ford design 

have an operator fail ~o place the vehicle 
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10 That is not the evidence in their case. I think 

ll that we should go with what we start out with, jumping 
''·· 

12 fro~ park to reverse. That's the allegation, and the 

13 testimony of the plaintiff is clear that it was in park; 

14 not.that it failed to get in park, but it was definitely and 

15 clearly in park. . 

16 I would. like to cite to the Court the case of 

17 Massey vers.us Fernstone which holds that principle, and I 

18 . don't think in tjle abstract that it is the opinion the Foret-.. 

19 tra~smission system has any bearing when it does not comply: 

20 or is not in conformity with the facts · in this case. 

21 THE COURT: I deny your motion. 

22 Go ahead. 
,. 

23 MR. LEWIS: Please note my exception. 

14 Do you have an opinion based on reasonable· en-

15 ginee.ring probability as to whether the Ford transmission 

16 is ·fit for the purpose for which it was in tended? 

17 A.' Yes. 

18 What is that opinion and the basis for it? 

19 A. Again, the design of the transmission is such, 

20 as I ~aid before, that it leads the reasonably prudent 
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21 

23 

1. 

2 

3 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

4 

5 

i 
I 
I 
I. 
I 
I 

operator to, from time-to-time, leave the lever on the 
I 
I 

land between park and reverse. 
i 
I 

\ And, in my opinion, that condition is a dangerous 
I 
~nd unsafe condition and does not conform with what 

I 
I . 

I1 consider 
i to be engineerinQ" standards, safe engineering 
l S\tandards. 
I 
I 

\ 

I 
I 
I 
I 
I 
I 
I 
I 

Are you a member of the Society of Automobile 

En~ineers? 

I 
\ A. 
I 
I (); 
I 
I 

\ A. 
I 
! (); 
I 
I 

No, sir. 

Have you ever applied to try to be admitted? 

No. 

You indicated, told the jury, that the Society of 

Autbmobile Engineers is the group that sets the standard 
I 
1 

for\ the wording on the col~, P, R, !_, that type of thlng? 
I 
I 

\A. That was my belief, yes. 

\g; That• s your belief? Well, that's what you said 
I 

yes~erda~ under oath, I believe, is it not? 
I 

k. 
I 
I 

I 
I 
I 
\ 
I 

~ 
I 

Yes. 

This group, the Society of Automobile '.Engineers, 

·is a\professional society, is it not? 
I 
I 
! 
I 
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6 

7 

8 

9 

I believe so. 

You are tell.ing the jury that they set the __ standardl . 

.for the entire country, world? 

Mr. Lewis, it is my. understanding that there was 

10 an agreement among the major manufacturers in the industry 

11 to standardize on the arrangement of the shift levers 

so that each of the cars, each of the styles., each of 1;:.he 

13 major makes, would be reasonably similar so that drivers 

14 could operate them interChangeably without a problem; 

15 and, it was also my understanding from material that I 

16 read, that the impetus· toward the standardization was 

17 created in the area of the Society of Automobile Engineers. 

18 That's even a little different than yesterday. 

19 Are you saying that that was an agreement of the automobile 

20 manufacturers? 

21 A. That was my understanding. 

22 Isn't it true, really, that you don't know who 

23 set the standard? 

l A. It's true. 

2 If· I tol.d you that the Federal Government set the 

3 standards, .would you have any comment on· that? 

4 A. No. 
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10 

\ 

I 
r °" 

You've described the transmission in the car Mrs. 

11 B~rtholomew purchased as a C6? 

12 A. Yes. 

13 

14 

Q. Had you ever taken a C6 transmission apart prior 

to\. being engaged in this case? 

15 A. The reason I hesitate on that is because the 
I 

16 exact ·sequence of events runs over --
I 

17 
I. 

Q. I think the answer is simply yes or no. I would 

18 I • • appreciate Just a yes or no answer. 

19 A. I don't kn9w. 

. .. 

20 Q. Well tell me this· How many times have you taken I . , . . ? • 

21 a C6 transmission apart. 
I 

22 \ A. Personally, once, in the company of a mechanic •. 

23 I o. 

Geleral Motors, transmission apart? 

·Have you ever taken a General Motors, the equivalen~ 
.•. 

1 A. No, sir. 

2 10. So you can't compare from your own observation 
I. 

3 of baking them apart? 

4 

5 

6 

7 

8 

9 

A. 

Io. 
I 

Not from taking them apart, no. 

Now you have brought some exhibits with -- And I 

don1t recall the numbers which we ·hav~ used, but I am 

looMing for the -- Here it is, the column here. 

Just let me lay it right here for a moment, please. 

That is a column that you've described and have 

10 told: the jury just what it was. You don't te 11 the ladies 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

1 

2 

I 

I 
! 
I 

and 
I 

I 
gentlemen of the jury that that is the identical 

I\., 

tYif>e o·f column that was on the Bartholomew car, do you?. 

\ A I thought that I explained that yesterday: That 

it\is similar, except that it is my Understanding that 
I 

th~ Bartholomew car did not have a tilt steering wheel. 

I 
I This particular column was removed from a car ~hat 

. i . 
did have 

I 

I Q. 

IA 
I 

I o. 

a tilt steering wheel. 

The transmission case,. where is that? 

Down here in front of the Bench. 

You have talked a lot about transmissiQns. What 

typ~ of transmission is that? 
I 

\A It's similar to a C6. It's an earlier model. I 

. ·;. .·. 

belleve it to be a C6 transmission case·, but of an earlier 
I 

i 
mod\el than the one that was involved in the. Bartholomew 

cas~. 

I 
I 
I 
I 

I 
I 

14 \Q. You have told the ladies and gentlemen of the j uey 
I 

15 one !of the major things involved in this matter in your 

16 

17 

18 

19 

I 
jud~nt 

I 
i'-
1 

~ 

l 
I 

I 
I 

is the rooster comb. 

Yes. 

Does this transmission have a rooster comb? 

No. 
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20 

~1 

22 

23 

11 

12 

13 

14 

15 

16 

17 

I 

\ 

I 
I 
I 
I 

I 

0. 

A. 

0. 

A. 

-I 
I 
I 
i 
I 
I 
I 0. 
I 

Doesn' t even have one, does it? 

No, it doesn't. 

How does it shift the gears? 

In a very similar manner, except that the manual 

· Do you have an insert plate taken out of this 

column 
I 

for a Continental? 

I A. 

I 

A. 

\ 0. 

you\need 
I 

Only the insert plate that's there. 

Only that one? 

Yes, sir. 

Is this the same thing that's on there? And, if 

to come down and take a look at it, go right 

18 . · ahe~d. 

19 

20 

21 

22 

23 

1 

2 

3 

4 

5 

I 
IA. 

I 
p. 
! 
l 
I 
~ 
I 

I 
I 

I 
\A. 
I 

\o. 
IA. 
I 

I 
0. 
I 

inse\rt 

I 
\ 

.It appears to be essentially so, yes, sir. 

Do you have any other insert plates with you? 

For a general motors car. 

May I see that? 

What make car is that? 

From an Oldsmobile. 

Oldsmobile? 

Uh-huh. 

I assume you investigated and looked into the 

plates that are used by all manufacturers? 
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6 A. No. 

7 What did you do? 

8 A. Just General Motors, and Ford, of. course-. 

9 0. Let me show you something here. This is a tilt 

10 column, is it not? 

11 A. Y·es, it is. 

l" - 0. On the floor? 

13 A. Uh-huh. 

14 0. Let me show you this •. Isn't this -- This is --

15 Do you want to compare what I just showed you? This is 

16 on the tilt column in the '73? 

17 A. It looks similar to it, yes, sir. 

18. 0. I "don't want "similar". I want to be sure. ..... 
".:; 

19 A. . It does look similar. 

20 0. You can't tell? 

21 A. I haven't measured sizes of the pieces of equipment. 

22 Isn't this the insert for a Cadillac with a 

23 ti t column? 

l A. I can't answer that. 

2 0. Didn't you compare the Lincoln with a Cadillac? 

3 A. Not in this particular case. We have an· Oldsmobile 

4 det.ent plate. 
I 

5 Oldsmobile? But Mrs. Bartholomew had a Lincaln, 

6 did she not? 

7 A. Yeah. 
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8 

9 

10 

11 

12 

I 
I 

LO. Isn't 

Ca llac? 
I 
I ~ Yes. 

the equivalent General Motor.line the 

0. And the Oldsmobile is a lighter, smaller car,. is 

it not? 

13 A. Except.for the large Oldsmobile, yes. 

14 0. \__ You don' t know whether that came from a large or 

15 
/ 

16 

17 

18. 

19 

20 

. 21 

23 

1 

2 

3 

4 

5 

6 

7 

8 

9 

small one, do you? 

I A. No. 

I 0. You just can't say what that is , is that correct?. 

It's obviously an insert plate, and having looked 

at jthe Ford preparation that's similar to this that lists 

the Ford, the GM and the Chrysler, and the different insert 

pla:tes for the different cars, this is for the tilt wheel, 

acc~rding to what you've told me~ The one that you had 

in ~our hand there is for the fixed wheel. 
I 

In the Oldsmobile? 

In the Oldsmobile, similar Oldsmobile. 

1~ How about the Chrysler?. 

I didn • t investigate the Chrysler. 

You did not investigate that? 

No. 

Io. If you will assume that this is the insert plate 

I 
on the tilt column Cadillac, you will see, do you not, 

I 
. tha~ they all have a park position? 
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10 A. Yes. 

i 

11 And that park position .. is the position farth~st : 

12 to the left, is it not? 

13 A. That's the one where the operator lifts the 'lever, 

14 puf?hes it up to the top. 

15 What is the purpose of that slot, the park slot 

16 we'll call it? 

17 

18. 

19 

20 

21 it? 

22 

A. 

A. 

; 0. I . 

A. 

To lock the transmission selector lever in park. 
-

To lock the selector lever in park? 

Yes, sir. 

That's the function of all three of them, isn't 

For Ford and GM, and I assume it is for Chrysler 

23 although I haven't investigated that. 

l You don't know i·f Chrys.ler uses the same basic 

2 des~gn? 

a 

4 

5 

I hl: 
. I 

I have 

There are variations. I assume that Chrysler --

seen photographs of the Chrysler insert plate, and 

seen the comparable rooster comb, shall we call it, 

6 and the variation is rather substantial. And, I don.'t 

know why it's built like it is. · 
I 
jO. It's correct, is it not, that the park slot in 

7 

8 

9 the Continental is deeper than the park slot in the General 

10 Mot<:>rs, is it not? 

1.59 
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11 A. It appears to be £rom_the photograph. 

12 - Which would make it more difficult to get it out 

13 of park into reverse, would it not? 

14 

15 

16 

17 

18 

19 

20 

21 

23 

1 

2 

A. I wouldn't think particularly. You're going to 

make a motion with your hand. . The lever would have tc;:> 
I 

tr~vel a little bit farther with the Ford than it would I 
I 

with the GM. 

I o. 
I You would have to take a little more care because. 

yoJ have to lift the lever higher to get it out, is that 
\ 

cor:rect? 

A. I'm not sure. 

In the Ford --

I A. Or I am sure that you would have to lift the lever 

. I 
higher, but. whether it requires more effort or n·ot is a 

goo~ question. 

0. The· Ford's park tang Or the tang that goes 

4 down into the pa~k slot --

.. 5 . ·. . IA. .Uh-huh. 

7 

8 

9 

10 

11 

0. When it gets down here, it has a spring on top 

[indicating]" to keep it in there, doesn't it, sir? 

I . b . A. Yes, sir, I elieve. 

~ 
I 
A. 

~ 
I 
\ 

I 

So does General Motors? 

I believe so. 

Did you examine them? 
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1 - A. No. 

13 You did not. Did you ever -- Let me ask you this 

14 A. I did examine one General Motors assembly, ·but 

15 did not examine it closely enough to know certainly 

16 whether it had a spring or not • 

17 . Let me ask you this: · Isn't it true that all of 

18 the American manufacturers that have a -column shift basically · 

19 have the very same design? 

20 

21 

23 

, l 

2 

3 

4 

5 

6 

7 

8 

A. 

A. 

A. 

I A. 

0. 
j . 

A. 

; 0. 

. A. 

Similar, yes, sir. 

In fact you said yesterday they were very much 

Very much. 

And have a close. resemblance? 

.Yes. 

All are very reliable? 

Yes. 

And all ·involve the same principle? 

Yes, but --

All right. 

When I told the jury that the transmis~ions were 

really remarkable pieces of engineering, I meant exactly 

that. and that is particularly the hydraulic end of the 

111 transmission. The --

9 

10 

12 :o. All right. 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

18 

19 

20 

21 

22 

23 

1 

2 

Are you asking me now? 

A Well, it was my opinion, it was rrry impression, 
, . I . 
that they used washers. I . 

I 

· ~ Then these rooster combs are not anything unusuali 
.i 

all of them have the rooster comb? 
I 

Yes. 

That's needed down there to put the transmission. 

injthe proper gear as it is received from the little lever 

on \the 
! 

IA 
I 
I~ 

I 
notj? 

I 

IA 

column? 

Yes, sir. 

All of them have this overtravel rod, do they 

What is an overtravel rod? 

j~ I show you three documents here, and ask you if, 

in ~act,. those aren't the pieces of machinery, whatever you 
I 

want to call it, that were used on the Ford, Chrysler and 
I 

GM? 

Well, they are labeled such. The Ford does look 

f aJliar in that 

at knd- studied. 

the pieces appear to be what I've looked 

...•.. .-. 

I 
I 

The Chrysler, I h~ve not seen before. The General 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

~-

13 

14 

15 

16 

17 

18 

19 

20 

21 

~ 

23 

1 

2 

3 

MOtors, the rooster comb looks similar to some that I 

have seen, but I have not seen the rest of the linkage. 

~ Are you saying, then, you don't know whether or 

not these are .photographs of the .. equivalent· piece that's 

in the C6? 

A. They appear to be, but I am not positive. 

0. Let me ask you~ --.-·.Let's inove along, it would be 

sim{llier. You don't find any problem with the design 

of this part in the car, do you? 

A. I don't find any problem with the design o·f the 

parking pawl actuating rod and its associated pieces, the. 

cam, and the parking pawl and the gear. The rooster comb, 

I do.think there's a problem with. 

0. 

A. 

0. 

You think there's a problem with the rooster comb? 

Yes, sir. 

That's the basis for your opinion? Yesterday, . 

you said you preferred the GM rooster comb, I believe? 

A. What I intended to say -- You'd have to check 

back to find out what I actually said, but what I believe 

I said was that I felt the design of the General Motors 

wound up being a safer design than the Ford. 

0. Why was that? 

A. Because the design of the Ford, in 1r¥ opinion, 

leads an operator to place the selector lever on the land 
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4 

5 

6 

7 

8 

9 

10 

11 

12 -

13 

14 

15 

16 

17 

18 

19 

20 

21 

bitween park and reverse. 

Mptors --

The design of the General 

We're talking about rooster combs now? 

A. The thing about it is is the rooster comb is so 

closely associated with the detent plate in the steering 

cllumn -- After all, when the transmission lever, selector 

ljver, moves; it moVes from one notch to another, from one I. 

no~ch to the parking to the land be,~ween the parl< and 

rer~rse, that motion,providing the system is in reasonably. 

good condition, it --

Mr. --

A. Could I finish? 

Yes, sir. 

A. That motion is transmitted to the rooster comb 

thr\ough the manual transmission lever so that they are ,• .. 

the And, whatever happens in the 
.. 

pai of same system. 

also happens down at the rooster comb. insert plate 

0. Let me zero in, or I want to try to figure out 

22 why you have an opinion. Is it because it is limited to 

23 

1 

2 

3 

4 

5 

t~o\areas: One, is there a difference between the rooster 

comb in the GM, and there is a difference in the land 

bet1een park and reverse in the GM versus the Lincoln? 

Yes, sir. 

That's what we' re really talking about, isn't it? 

A. Bas~cally. 

:164 
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I 

6 Everything else in the system is equi~alent, or 

7 the same or just as good? 

8 

9 

A 

Q. 

Approximately so, I believe. 

What you are telling the ladies and gentlemen of· 

10 this jury is your problem, or your complaints, in this 

11 area zero in on two parts of the system: One, the width 

12 _ of the land between park and reverse; and the different 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

l 

2 

3 

4 

5 

6 

7 

configuration of the stamping of the rooster comb? 

A And the detent spring and so forth that is 

associated with it, yes. 

, Q. Let's go first into the rooster comb. That's one 

of the two areas that you believe is the basis of your 

opinion that the Ford transmission is not as good as the 

General Motors? 

A The phraseology I used is that I felt that the 

Ford transmission was dangerous and unsafe because of its 

design •. 

'Q. · Because of the rooster comb and the width of th.e 

la~d between park and reverse? 

Yes. A 

Q. Did you have a rooster comb that came out of the 

Ford C6 transmission? 

A Yes, sir. This one .. [indicating]. 

Q. May I see that, sir? · 

A [Witness complies.] 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 . 

19 

20 

21 

22 

. 20. 

21 

22 

23 

1 

2 

3 

I 

I 

I 
I 
I 
I 

that? 
I 
I 
I 
I 
I 

Has this been marked? 

MR. COHEN: Yes, it's number --

THE COURT: 15. Is that right? Do you agree with 

MR. COHEN: 15. 

BY MR. LEWIS: 

I want to refer to.Exhibit 15 for the record, and 

it11 you can hold this up to the· jury so that the overtravel · 

ro~, o~ this long piece here [indicating] is to your left, 
I 

tell! us -- I think we can see from here. Tell us where 
. I 
th~ park detent is. 

A. 

\· 0. • 
I 

I have to refer to the drawing on the board. 

You can't tell from looking at this? 

\ A. Because the geometry of the thing is such that 

in \normal operation it functions in this manner [indicating]. 

I 
I o. And you have -- Did you brU\g some other rooster 

I . 
comb in here? 

I 
I 

\A. 
This is a rooster comb from a General Motors car. 

I THE COURT: That's referred to as 16. 
\·· 

\ 

BY MR. LEWIS: 

\0., 16. Now, Mr. Divine, what's the difference 
I 
I between this and the other one that makes you believe this 
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4 a better design? 

5 The fact that there is a longer distan.ce between 

6 the reverse notch and the park notch which, of course, 
I 

7 cbrresponds again to the insert plate. 

8 

9 

10 

11 

1· -

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

1 

2 

3 

4 

That's because of what's up there? We're talking 

al:i>out two different things now? You' re talki~g about 

tJe land between park and reverse up in the insert plate? 
I 

Yes, right. 

You told us yesterday, I believe, that the roostex 

cdmb on the GM was better because of this peak? 

\ A. 
I 

What I said was -- What I believe I said was that 

th~ distance between the notch for reverse and the notch 

fol park is greater than it is on the Ford~ and that, in 
I 

adlu.tion, the peak which appears to be somewhat more toward: 
I . . 

re.Jrerse· than the park -- In other words, it doesn't appear 

to me to be exactly in the center, would result in when 

you put the shift lever toward park and landed on the land 

beJween park and reverse, that if it was over center or 

on~ce,;ter with the GM, it apPears as though any motion 

woJld tend to push it toward the park position in the GM. 
I 

Have you ever made any tests in that regard? 

A. No. 

Never have? 

A. Other than on the Ford cars. 
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5 You never tested the GM car? 

6 A. Only one. 

7 . 0. What kind of car was that? 

8 A. Cadillac. 

9 What year? 

10 A. '72. 

11 In regard to the rooster comb? 

12 A. What I did on the '72 Cadillac was to duplicate 

13 the test that I made on the Ford model cars and that was 

14 to operate the transmission with the emergency brake on 

15 to see if I could get it to slip from park, from park land 

16 into reverse. 

17 This rooster comb exhibit you referred to yesterday 

18 and we' re looking at it today, that is not the rooster 

19 comb that is on the 1973 Cadillac,· is it? 

20 A. I don't believe so. 

21 That's on the Oldsmobile that's the lower~- .or the 

22 smaller Olds.mobile, is it not? 

23 

l 

A. 

2 big cars? 

3 A. 

4 

I believe so. · 

It's not on the Olds 98 or the Cadillacs, the 

No, I don~t think so. 

MR. COHEN: Are you referring to the insert. 

5 panel o~ the rooster comb? 

6 THE WITNESS: Rooster comb. 
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7 BY MR. LEWIS: 

8 Let me show you this, if I might. 

, 9 It's identified as the inner detent lever com-

10 parison. 

11 A. 350. 

12 It shows the Ford, GM and Chrysler,doesn't it? 

13 A. It says it does. 

14 These are the rooster combs, are they not?.. 

15 A. They appear to be. 

16 ·The rooster comb for the THM400 used in the 

17 Cadillac and Olds 98 is a different configuration than 

18 this [indicating], isn't it? 

19 A. Yes, it is. 

20 It doesn't have this peak up there, does it?. 

21 A. It doesn • t have the exact same ·configuration·, but 

22 it has the same, or approximately th.e same, angular - distancJ 
I 
! 

23 

1 

2 

3 

between reverse and park. In fact, your figures say that 

it is 23.3 degrees on the 400, and 23.3 degrees on the 350 

is what that one resembles [indicating]. 

You're talking about a different thirig than I'm 

4 asking you about. 

5 I• m asking you: Isn' t it true that the rooster 

6 comb that you l;>rought in for the small model Olds does 

7 not have the same configuration as the rooster comb in the 

1.69 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 

3 

4 

5 

6 

7 

'\73 Cadilla"r? Does it? 

l A. Not the exact same configuration. 

I Q. 

\ 

In fact, isn't it true that there is no peak in 

t~e Cadillac rooster comb? In fact, it's flat across the 
I . 

tbp, isn't it? 
I 

A. It looks like it's tapered. It looks like it's 

rcµnped from the photograph, the photostat. 

You were engaged in this case to compare different 
I 

makes, 
I 

I A. 

I Q. 
I 

tobk it 
I 
I 
l A. 
I 
l Q. 

were you not? 

No. 

You weren•t, but you did?. In other words, you 
~.. . 

upon yourself to compare, didn't you? 

Yes. 

Why didn•t you use the rooster comb from the GM 

thJt compares to the , I 

of ~he same year? 

rooster comb in the Lincoln Continental 

I A. 
I 

I couldn't find one at the time I was looking· 

. fo1 it. 

I Q. You have been working on this case since 1977 or 

'761, isn't it?. 

\A. Noe The first contact I had with the case was 

in 1976. 
I 

You were asked to investigate it in 1976? 
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8 

9 

10 

11 

12 -

13 

14 

15 

16 

17 

18 . 

19 

20 

21 

A. I was asked to investigate the accident that Mrs. 
I 

Bartholomew had. 
! 

I o. And from 1976 up until today you have not been 

ablle to put your hands on a Cadillac rooster comb? 

i 
' 

A. Sir, I was not engaged to study the transmissions 

inl 1976. 

I 
I o. When were you engaged to study the transmissions? 

I A. 

\. 

I don't remember. May I ask Mr. Cohen to refresh 
I . 

~\memory? 

I o. 
1 

' 
Don't you have any notes or anything? 

I had hoped we could save \ A. I can leaf through. 

th~ Court time. I can leaf through my notes and try and 

fiJd it. 
I 

It doesn't have to be the exact day. Has it been 

22 over a year? 

23 

1 

2 

3 

4 

5 

6 

7 

. 
A. I would say about a year. 

\· Q. In a year, since you have been looking into the 

trJnsmissions, have you been able to find a rooster 

I 
coitjb that ·goes on a 1973 Cadillac or a 1973 Olds 98? 

A. I hadn't looked for them for the entire year. 

I didn't realize that I was going to have to have one in 
I 

I . my possession. 

Q. But you brought this here to tell the ladies 

8 and\ gentlemen of the jury yesterday that the peak is 

I 
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9 

10 

11 

12 

13 

14 

15 

16 

higher on this [indicating] rooster comb than it is on 
I 

t~e Lincoln Continental. 

A. The thing that The principal factor that I 

wanted to get across to the Court in this rooster comb 
I 

wars the difference in the distance b~tween the reverse 

de ent and the park detent. 

Also, at the same time, I pointed out that in this. 

p~kticular rooster comb there was a peak that did not 
I 

17 appear in the Ford unit. 

18 1

1 

Q. Didn't you know that the Cadillac for '73 roost;er . : 

19 co~ was flat on top _and didn't have a peak? 

20 

21 

I 
23 anq you didn't remember that? 

1 A. That's correct. 

2 You took the time to get all of these parts, but 

3 this is mis leading, isn't it? 

A. No, sir. 

5 Let's go one step farther. You say_.your complaint, 
.. 

6 in addition to ·the rooster comb, involves- the distance 

7 of travel from park to reverse? 

8 A. Yes. 

9 And it's best described in degrees, is it not? 

10 A. I believe so, yes. 

:172 



I 

l 

. : 

11 So are you aware of the difference in degrees? 

~ Between what? 

I Q. 
I 13 Between the Cadillac, 1973 Cadillac, and the 1973 

14 ·L~ncoln Continental? 

15 Looking at your Inner Detent Lever Comparison, 

16 i~'s spelled out quite clearly. 
I 

17 Q. ID you accept that? 

18 Yes. The numbers I had used were 14 degrees and 
. 

19 23 degrees. You are a little more specific here. 

20 Q. What you' re s·aying is it takes a .. movement of 

21 23 degrees in the Cadillac to go from reverse to park? 

22 Yes. 

23 Q. And it takes 14 degrees in the Lincoln Continental 

l tor go from reverse to park? 
I 

2 Right. : 

3 Q. Or vice versa? 

4 Uh-huh. 

5 Q. So you've told the ladies and_ gentlemen of the 
. ~ .. 

6 ju+Y that it is a bad design for that reason? 
r 

7 

8 

9 

10 

11 

I believe it to be. 

0. ·You didn't bother to tell the ladies and gentlemen 

of the jury about the Chrysler products. How many degrees 

d1s it take to go from reverse to park in a Ch:cysler 

product? 

I 
: 
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12 A. 12 degrees. 

13 Less than the Ford? 

14 A. Yes. 

15 A.ny reason you didn't tell the ladies and gentlemen 

16 of' the jury that yesterday? 

17 A. I didn't think it was pertinent. 

18 But the reason you say there is something wrong 

19 with the Ford is that it takes less movenien t to go from 

20 reverse to park? 

21 A. Yes. 

22 But it even takes less on the Chrysler t~an it 

23 does on the Ford, doesn't it? 

1 A. Maybe the Chrysler is unsafe too. I haven't 

2 investigated it. 

If you.accept these, if it takes less movement, 

4 and that's the basis for your opinion, it's got to be 

5 worse, hasn't it? 

6 A. I haven't investigated the Chrysler. · 

2 Just for that clarification again: The more, 

3 .the higher the numbe~, of degrees, the farther the movement? 

4 A. It depends. ·.Yo~ .know, if you had a very short 

5 column lever, the actual hand motion would be less than 
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I 

I 
L_ 

6 

7 

8 

9 

10 

11 

1· 

13 

14 

15 

I 

I . . 
i~ you had a longer column lever if you traveled over the 

1· 

sabe number of degrees. 
I 
~ O. The degrees are the same no matter how --

A. Yes, but you asked me about the distance traveled. 

I am not talking about the distance of your 

hand. I am talking about the distance of the movement of 

thl detent in the transmission. 
I 

A. The rooster comb itself? 

Yes. 

A. Again, the geometry does have an affect on it, 

16 but they are essentially comparable, yes. 

17 That's what we've been talking about here~ the 

18 23 you are saying is wrong The Ford product is wrong 

19 because it's less degrees, or less distance; it-has to 

20 tr~vel 14.5 degrees as opposed to 23.1 degrees? 

21 

22 

I ,. . ~at 
trFsnu.ssion, 

I said was that the design of the Ford 

in my opinion, encourages the prudent operator 

23 to have the selector lever tang wind up on the land between 

, l re·verse and park. 

2 And, I think, in my opinion, one of the reasons 

3 for this is the fact that the land is so short and the 

4 - tjavel is relatively Short on the Ford transmission. 
I 
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17 

18 

19 

20 

21 

22 

23 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

i 
I 
i 
I 

I 
I o. 
I 

Now let me a~k you this, Mr. Divine: You went 

out to examine this vehicle back -- The Plaintiff's vehicle 
\ 

blck in November, November 9, 1976, did you not? 

I A November 1976 •. I think it was the 5th, but I'm 
I 

nlt sure. 

I °' 5th of November. All right. And the purpose was 

td actually examine the vehicle? 
I 
j A 
I The assignment that I had was to examine the 

I • 
vehicle to see if I could determine what caused the I • . 

·,ac~ident. 
I 
! 0. 
l 

You were going out there to try to see· if you 

coµld make that vehicle go from park to reverse, didn't 

yoi? . 

IA Well, that was part of the examination, yes. 
i I 
I o. 
I 

How long did you test and try' to get the Bartholomew 

vehicle to jump from park to reverse? 
I 
I 

IA 
I 

Oh, probably ten or fifteen minutes. 

Did you ever get it to do that? 

No. ( 
I o. It was working perfectly, properly, wasn't it? 

IA It appeared to be. 

I °' I believe you said yesterday_. if the system is 
I 

in rdj ustmen t, it will work perfectly, properly? 
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17 A. It should, yes. 

18 And, in fact it's true, is it not, that if that 

19 park tang -- Excuse me. Park tang is in the park slot,· 

20 if it's actually in that slot, it's not going to jump out, 

21 is it? 

A. I don't believe it.will. 

So what we're really talking about is. what you're 

1 saying, is an operator is careful and puts it in the park 

2 slot, it just won't come out? 

3 A. The shift lever won't .come out of ~he slot, no. 

4 Unless the driver lifts it up and moves it to 

5 another gear? 

6 A. Uh-hUh. Can I add something about the --

7 Mr. Cohen will ask you questions, I'm sure, if 

s he wants to. 

9 Let me ask you this: How long -- I believe you 

10 did say ten or. fifteen minutes you tried to do that? 

11 A. Yes. 

l"- - How many times did you put it -- How many· times 

13 did you actually try it, do you remember that? 

14 A. Not exactly. It's been sometime back. Say four 

15 or five times. 

16 So if Mrs.· Bartholomew had put the car in park it 

17 would not have moved? 
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l 

18 

19 

20 

21 

9.3 

1 

A. I believe not. ' 

And if she had put the brake on, it would not have 

moved either, would it? In the park detent with the brake 

al, the car is not qoinq to move, is it? 

I A. 

I 
No, unless there is a mala~j~tment in the link-·. 

age. 

That's not a design defect, a maladjustment, 

2 if the linkage gets out of --

3 

4 

5 

G 

A. It's not a design· defect, ·no, sir. 

Did you, while you were out there, were you 

err able to get the park tang to set up on this land, 

as you call it? 

7 A. No, sir. 

a Q. I believe, Mr. D-ivine,.we left off when you 

4 

5 

6 

7 

indicated you hac:l test.ed Mrs. Bartholomew's car .and tha.t 

ybu were unable to get the tang t~ ·stay up on the 'land·when 

ybu made your investigation? ·. 

A. Yes, I didn't try specifically to do that. 
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14 I thought you just told us a few moments ago 

15 that you were unable to get the car to jump from park to 

16 reverse? 

17 A. That's right, I didn't try to do it. 

18 0. Oh, you didn't try to do that? 

19 . A. No, sir • 

0. Didn't you just tell us a few moments ago that 

21 that's, you went out there and spent ten or 15 minutes 

22 trying to do it and couldn't duplicate it? 

23 A. Operating the shift lever. At that point in 

l time.I didn't know anywhere near the amount of information 

2 that I have now in regard to the transmission and its 

3 problems. 
I 

4 0. But the complaint was that the car jumped from 

5 park to reverse and that's why you. went out to check it;,-

6 isn't that true? 

7 A. I'm trying to think exactly what happened back 

8 three years ago. The fact was reported to me at that 

9 particular time that the car backed up. There was nothing 

10 said at that time that it jumped from park to reverse. 

11 You made a written record of it. You say you 

l~. can't remember back that far; didn't you make a written 

13 record and report of the matter? 
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14 

15 

16 

17 

18 

19 

A,. 

Q. 

tested the 

A 

have a copy 

Q. 

Yes, sir, I did. 

And didn't you indicate that you examined and . 

operation of the transmission? 

Let me refresh my notes, memory. I guess you 

of that report, do you ~ot? 

Didn't you say that we examined and· tested the 

20 operation of the transmission on November 5 and found it 

21 normal and that we ·were_ un·able. to duplicate the circumstance 

22 reported. We could no.t get it to slip from park to reverse. 

23 A Yes, that•s·correct. 

l Q. Does that refresh your recollection? 

2 A. Yes, it does. 

3 · Q. And I thought that's what you said a few 

4 minutes ago before the jury retired, you had spent-ten or 

5 15 minutes trying to get it to do that'? 

6 

7 

A.· 

Q. 

I think I did, yes, sir. I'm sorry. 

And you indicated I believe before the jury 

8 retired for the recess that you couldn't get the thing to 

9 remain up on the land. Is that correct? 

10 

11 

12 - as 

13 

A. 

Q. 

I believe so. 

The land we're talking,_about, just using this 

is this area between park and reverse, correct? 

A. Yes, sir. 
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14 And your other theory other than the rooster 

15 comb which we've discussed is that this land on the Ford 

16 is not as wide as the one o~ the GM? 

17 A. Yes. .That is correct. The two. are. linked 

18 together, the rooster comb and the insert plate are linked 

19 together. 

20 All right. Now, but the Chrysler is even more 

21 narrow than the Ford is it not? 

23 

A. 

0. 

I did not exami.ne the Chrysler.· I do not know. 

You did not. Weren't you interested when you 

l were looking in the transmission to see· what everybody was 

2 doing in transmissions? 

3 A. Time was ·limited and I studied the GM trans-

4 mission simply because it had more ve~icles than Ford did. 

;5 Now, we've already established that if a driver 

6 does put the tang and the lever into park it won't jump out 

7 on its own? 

8 A. Providing the transmission, the linkage is in 

9 good repair, yes. 

10 But if a person puts it up on the land it's 

11 possible from some other source that the tang might slide 

12-- ei'.ther into park or into reverse? 

13 

14 

A. 

0. 

That's correct. 

But that's not what Mrs. Bartholomew said 
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15 

16 

17 

18 

19 

I 

I 
I happened to her. 
I . 

is that correct? 

I 

She said she had it definitely. in park, 

I 
A. I was here in t~e courtroom when she was giving 

her testimony and I believe that's what she said. .: .. 

All right, sir. Now, there are -~ this distanc , 
I 

20 this is a blow-up, of course, and you've seen these parts; 
I 

21 w~'re jus~ talking about a very small little distance on -
; 

i 
22 tpe width of that lan~f aren't we, in either case? 

23 

1 

2 

h~re 
I 

I 
! 

A. The distance we talked· about and that's shown 

is the 14 degree motion versus the 23 degree motion. 
. I 

Q. Right. A,nd the Chrysler, the same thing applies 

3 do the lands 
!. , 

4 A. Well 

5 --that the Chrysler is less -- · 

6 The Chrysler? 

1 . Q. You're going back now to 14 versus 23 and 

8 

9 

10 

11 

I . 
Chrysler is 13, less than Ford, is that correct? 

I A. 

I 
I 

I 
talked about that. 
I 

Sir, I have not studied the Chrysler. 

Well, you accepted the figures here and we've 

I don't really want to go back into that 

12 -
./ 

again. 
I 

13 A. Okay. 
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21 

22 

23 

1 

2 

Yes. There are other factors too involved, 

ren't there as far ·as the inch pounds necessary to move 

lhe tang one way or the other? 

A. (No response. ) 

If this tang is sitting on the land it's going 

3 :· tlo take inch pounds to move it one way or t.he other? 

A. 4 At the end of the lever, you mean? 

0. 

A. 

takes to 

0. 

A. 

10 For instance, do you know whether or not it's . 0. 

11 

12 

13 

e sier to move.the tang, it takes 
I . . ... 

the tang on the wider land of the 

FJrd? Do you know anything about 

less inch.pounds to move 

GM than it does on the 

that? 

14 A. I didn't study that. 

15 0. . Did you make ·any tests? Did you 

16 A. Other than the tests that I made of the 

17 o~era tion of the lever and the system • 

18 . When you couldn't find anything wrong. We're 

19 talking about November 5, '7 6. 
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20 A. Oh~ you're talking about the Bartholomew car 

21 itself? 

Yes. 

23 A. Well, ·you didn't say that. I mean I'm sorry. 

l I wasn't aware tha~ you were talking --

2 All right, well, maybe I'm not clear and I 

3 a~ologize if I'm not clear Did you make any tests on the I . . . 
Bartholomew car other than what you told us? 

5 To review.again if I remember correctly I went 

6 toi Brown 

7 Well, you know Did' you make any tests other 

than what you told u~ about on Noveipber 5, 1976 on the I - . 
.Bartholomew car? It seems like you could answer that yes 

8 

9 

10 or no. 

11 A. I don't believe so, no. 

12 ·- Did you make any tests of any '73 Lincoln 

13 Comtinental as to what amount, foot pounds, inch pounds 

14 A. No. 

15 Q. --torque to move that tang? 

16 A. No. 

17 Q. You didn't compare that to the GM? 

18 . A. No. 

19 Q. Did you make any other tests on a '73 Lincoln 

1.84 
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20 <Continental regarding the width of the land? 

21 

22 

23 

1 

2 

21 

22 

23 

1 

2 

A. I did test a '72 Lincoln Continental which has 

1·nsert plate and did operate that essentially the s~e type 

~ransmis.sion selector lever. 
I 
\. 

'72 doesn't have the.rooster comb, does it? 

A. I don't know, ·sir. 

0. And do you know, did you ever measure the 

·wiidth of these lands? 
I These are blown up, we realize that. 

.Dir you ev~:r _measure?· 

o, a.very short little 

We '.re just· talking about infinitesima: 

distance, are we not? 

A. Yes, it's shown right here on the actual piece 

0. Well_, that's the degrees but do you know in 

4 measurement how wide that is? 

5 No.' I didn't measure it. 

6 0. On any of them? 

7 A. No. 

2 0. Any improper design in ~sing different 

3 configurations? 

4 The study that I made was confined to the 
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5 

6 

7 

8 

9 

10 

11. 

1" 

-13 

14 

15 

16 

,ord,•and the GM and they do have different configurations 

~nd I -- it is my opinion that the Ford design leads a drivei 
I . I 

to put the .selector lever on the l~nd which I conclude is 

a dangerous and unsafe design. 

That's the land we're talking about, right? 

A. Well, that's the GM land, yes, sir. 

And this is the Chrylser land? 

A. I presume it is. 

It's smaller than the Ford land, isn't it? 

I 
A. It appears to be although I'm not sure. I 

I 
didn't measure either one of . them .• 

So again, these lands, that makes the Chrysler i 

17 a~ain worse than the Ford? 

18 A. Well, sir, I haven't studied the Chrysler; I 

19 can't answer that. 

20 -Well, on your hypothesis --

21 A. There are other factors that are involved that 

~2 I could not be sure were sufficiently .similar to the Ford 

23 to be able to answer your question • 

1 . And even beyond the .American manufacturers the 

2 foireign people have copied this basic design, haven't they? 

3 A. I don't know. 

4 You don't know that? 

5 No, sir. 

6 wouldn't you -- to tell the ladies and gentle-
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7 

8 

9 

10 

11 

12 

13 

1-1 

15 

16 

17 

m;en of this jury, to give them a fair picture of the automob· le 

Jndustry and the practice in the industry, wouldn't it be 

nlcessary to also to be fair to consider the Chrysler? 

A. What I was asked to do was to examine the Ford 

transmission and try to determine whether I felt that it was 

jn adequate and safe and --, adequate and safe transmission. 
I 

And in fact, when you made the examination I ~-
~ack in November you found that there was nothing wrong withl 

~t, you couldn.'t find anything in. the world wrong with it, ' I ., 
could you, and so reported? 

A. In November, 1976 when I examined the 

18 . ~artholomew vehicle I had not been aware of some of the ~-. 

19 deficiencies in the transmission at that time and could not , I. 
20 'therefore check that vehicle for those deficiencies. 

21 

23 

1. 

2 

3 

4 

5 

6 

7 

Then let's go further then. Just one more 

If you came, if you did study the question in that area. 

I 
Ford and GM and you came to -- you saw they were a little 

f ifferent, instead of stopping there and saying just because 

fhey're different. and just because GM has a little wider 

land that makes theirs better, wouldn't it be fair to have 

r valid study of the transmissions of the '73s to go and 

look at the Chrysler? ... 
A. At the time we had sufficient time to only do 

what we had to do. 
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I . 

8 We're talking about one year, is that correct? 

9 One year elapsed time, yes, sir. 

10 And you didn't have time to look at a Chrysler 

11 

12 -

and come in to tell the ·ladies and gentlemen of the jury how 

Jhe 
I 

Chrysler compared to the Ford and the GM? 

13· A. And the other thing, of course ~-

14 Is that correct,.you didn't have time in that 

15 year to do that? 

16 

17 

18 

19 

20 

21 

22 

23 

1 

·2 

3 

4 

5 

6 

7 

8 

9 

A. I determined that I would not do that simply · 

because the General Motors design was reflected by approxi~ 
I 

· dtely twice th~ number. of vehicles. than Ford was and the :. 
. \ . 
Chrysler, of course, would have been a far smaller sampling. . I 

O. In other words., what 's good for GM is good 

fo;r you? 
1· 

Just because it's diffe~ent from GM it's wrong? 

Isl that correct? 

\ A. No, sir. 

But that's what you're saying. They make a 

', loi more cars than anybody else so if nobody meets up to 

their standard it's not good? 

A. It would give us a better sampling. 

And that's why you didn't look at Chrysler? 

A. Yes •. 

And let's go to one more thing. If an operator 

~uJs the tang in ·par~, puts the brake on, that car is not 
t 
I 

go~ng to move, is it? 
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LO 

11 

12" 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

l 

2 

3 

4 

5 

6 

7 

A. Providing the linkage is in good repair it will 
I 

nj:t· 
I 

Q. 
I 

.And you've told us already that linkage out of 

a~
1

,ignment or a linkage problem is not a design problem? 

A. .I don't believe it is, no, sir. 

And in the beginning of the Bartholomew case 

y~u were told by Mrs. Bartholomew that the car jumped out 
I 

OF park and went into reverse and ran over her? 

i 
I 

i 

I 
I 
I 

I 
I 

·1 

A. 

A. 

: 

A. 

No, sir~ 

Correct? 

No, sir. 

You were not told that? 

No, sir. 

What were you told? 

The person that assigned me to the case asked 

m~ t.o go out and try to determine why the car ran backwards·: 
I 
I 
I 

I 

1' 

opt of park? 
,I 

I 
I 

! 

I 

A.. 

Why the car ran backwards; not why it jumped 

That's correct. 

When did you first find out that the car 

J11egedly jumped out of park? 
! . 
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\ 
L ~J 

8 A. After I investigated·' the case. and got to the 

9 Brown Lincoln Mercury showroom, service department. 

10 I 

ll 

13 

14 

15 

16 

17 

18· 

19 

20 

21 

23 

l 

2 

3 

4 

5 

6 

7 

8 

A. 

A. 

A. 

I mrnths after 

ptepared for 

gltion that 

Q. 

You contacted Mrs. Bartholomew? 

No, sir. 

You did not? 

No, sir. 

When did you first contact Mrs. Bartholomew? 

I did not. Mrs. Bartholomew called me some 

the investigation 

the investigation 

was made and the report . 

th~t I -- the initial investit 

I made into the Bartholomew's car's accident. 

So it wasn't until several months after the 

report that you issued in this case that you first talked 

'tj Mrs. Bartholomew? 

A. That's correct. 

Q. And she contacted you? 

A. Yes, that's correct. 

Q. Now, as an expert given the task of attempting 

to find out what happened did you not think it significant 

if not important, if not critical, that you know what 

allegedly took place? 

A. Yes, sir. 

., But yet you.did not talk to Mrs. Bartholomew 

u:ntil months after you issued your report as to what 
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9 happened and your conclusions? 

10 That's correct. 

21 Didn't you at that time think it· important 

l 

e ough 

I report on it with conclusions as to what happened, to talk 

tj Mrs. 

to you in looking into this case and publishing a 

Bartholomew and find out from her? 

2 No, s.ir. 

1 Now you were asked on the stand, Mr. Divine, 

2 Y·U heard what Mrs. Bartholomew, the plaintiff, relates? 

3 

4 

5 

6 

7 

8 

9 

A Uh-huh. 

And you were asked based on your expertise in 

t•e field and what Mrs. Bartholomew tells us, do you hav~·­

aJ opinion with a reasonable degree of medical probability 

1. . . bab. 1 . h h d d or engineering pro i ity or w atever t e stan ar was, 

dl you have an opinion. And you said, yes. C9rrect? 

.A. I don't think that Mrs. Bartholomew's testi-

10 m~ny was a part of the question that was asked of me. 
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11 Are· you telling us now that your testimony in 

1· 

13 

t is case was not at all based on what Mrs. Bartholomew 

• tJstified to? 

14 Well, Mrs. Bartholomew testified that she put 

15 the lever into park and I 
16 Well, I'm aware of what Mrs. Bartholomew testified 

17 That wasn~t the question. The question was, did you base 

aly of your opinion on Mrs. 

vlrsion of what happened? 

18 Bartholomew's testimony or 
..... 

19 

20 A. No, sir. 

. 21 You did not. Is that·correct? 

22 A. Yes, that's correct. 

23 It dc;>esn't matter what Mrs. Bartholomew's 

1 vbrsi~n is? 

2 A. No, sir, not as far as the engin~ering study of 

3 the transmission is concerned. .. 
4 Your conclusion is that Mrs. Bartholomew never 

5 put the car in park? 

6 A. Yes. 

7 It doesn't matter what she said about that? 

8 A. That's exactly right. She thought she did, 

9 I'm ·sure. 

10 Why are you sure she thought she did? 

11 A. Because she said so: 
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12 
Then it does matter what Mrs. Bartholomew says? 

13 A. From the standpoint of the function of the 

14 

15 

I transmission and the design of the transmission, no, it does 1 

I 
nQt make any difference what Mrs. Bartholomew said. 

16 
You mean any time a car goes backwards it's 

17 gaing to be a transmission problem? 

18 A. No, sir. 

19 It could.be other problems, couldn't it? 

20 A. Well, it could be deliberate too. 

21 
It could be an accident, couldn't it, failure 

22 t put it in park? 

23 Yes. 

1 It could be failure to. put on the emergency 

2 briake? 

3 Yes,. of course. 

4 All right. Now let me ask you this, in your 

5 

6 

· ·o as to the cause of this acciaent was the emergency 

:J~: :n or not? 

7 A. When the car.slipped into reverse as it 

8 ap,parently did --

9 · Why do you say, apparently did? 

10 A. Well, because I didn't see it. I wasn't there. 

11 You're relying on Mrs. Bartholomew. Hqw do 

12 you know that. car slipped into reverse? 

i1a A. I don'~· 
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6 

7 

8 

9 

10 

11 

13 

14 

16 

17 

18 

19 

20 

21 

23 

l 

2 

8 

9 

L 

. 0. I was asking you· about your opinions and 

c~nc1usions that were so1icited from you bY Mr. Cohen 

cpncerning the cause of this accident: 

And that is that the transmission leads l
i ' A. 

p ople, reasonably prudent·people to -- the design of the 
I . 

transmission leads them to put the selector lever in the I 

a~ea between thE:! park and reverse position _where it can 
1. 

slip out. 

Are you assuming in this case that it did slip 

I A.. . 

to testimony 

hJve slipped 

The car apparently moved backwards according 

that I heard and for it .to do that it must 

out. 

A. 

I thougpt you said that once it went into pa~k r-
I'm sprry.· I 

--it could riot slip out? 

A. It would have been left.on the land between 
I 
I 

pa!rk and reverse and then slipped from the land into the 
I 

slipped of park; slipped out of rererse position; not out 

thought park. what Mrs. Bartholomew was 

Then what did Mrs. Bartholomew tell you~ 

A. That the car backed up over her. 
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10 Q. Then how do you conclude from that that it 

11 slipped into reverse? 

l A. For it to back up over her under power it would 

13 have had to be in reverse. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1 

2 

3 

4 

5 

6 

7 

5, 

9 

Q. Under power, what does that mean? 

A. The engine.driving the car. 

Q. How do you.know the engine was driving the car? 

A. I can't be positive. The --

Q. In fact, you don't know, do you? 

A. Well, other than the ·car's reported to have 

un over her and if it was level ground the car wouldn't 

Jave traveled by itself. 

Q. Was it level ground? 

A. I don't know. 

Q. Have you seen the ground? 

.No. 

Q. Did you ask? 

. A. No • 

Q. Was that important to you if you're going to 

testify that in order for it to have run over her while it's 

lnder power whether the ground was level or sloped? 

I should have a~ked, yes. 

Q. You should have asked. Should you have gone 

10 to the scene and looked? 
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11 A. Yes. 

l· 0. But you didn't? 

13 A. I didn't. 

14 0. And yoq didn't ask? And you don't know? 

15 A. No. 

16 0. So you don't know whether it was under power. 

17 or not, do you? 

18 A. No. -· : 

19 0. You're indicating, no. ·And you don't know 

20 whether it went in reverse or not, do you? 

21 A. Not from my own personal knowledge, no. 

And then if it were to slip into reverse 

9 

10 

11 

SQmehow, albeit 
I . . 

some other way, there would 
. I . . 
wouldn't there? 

grocery bags in the back seat or for 

be a tremendous lurch backwards, 

12 - A. There would be a motion backwards. 

13 A lurch backwards, wouldn't there? 

14 A. Not necessarily, no. 

15 0. How do you know? 

16 A. Because I've tried it. 

17 0. You've tried it? 
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' 18 Yes, I have. 

19 And there wasn't a lurch back? 

20 A. It depends on ·how you do it. As the trans-

21 

22 

23 

mission slips into the reverse gear it can.accelerate very 
I . 

smoothly and very slowly if it happens .over a period of 

tlme, a few seconds. 

20 bid you question Mrs •. Bartholomew as to whether 

21 she heard the thud· that is made when the emergency brake is 

22 

23 

1 

2 

I 
-Teas~? 

l ~ 
A. 

No. 

Were these important to .you? 

I should have·asked them. 

3 But you didn't? 

4 A. No. 

5 Now, you talk ~bout a reasonably prudent person 

6 

7 

8 

and that's the trouble with Mr. Ford's product is because 

I reasonably prudent people can get hurt by it, is that what 

ylu're saying? 

9 A. Because of the design of the transmission, yes. 

10 Now would, does a reasonably prudent person 
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11 wn~n they put it in park just pull it down a little bit to· 

12 i~sure that it's in park? 

13 

14. 

15 

16 

17 

18 

19 

20 

l 

A. No. 

A reasonably.prudent person doesn't do that? 

A. I base that on the fact that I· feel I'm a 

reasonably prudent person and I don't-and I'm aware of the 

p~oblem and I'm very careful about it. 
1 

I 
I 

I 
I 

But you don't once you put it in.park kind of 

pull down a little bit? 

A. No~ 

When did you become an expert· in C6 transmis-

2 sions and what happened in this case? 

3 A.. I suppose when I was qualified by the Court. 

-4 No, but when in your mind, Mr~ Divine, did you 

5 
I . 

become an expert in the C6 transmission and the cause ·of 
l ~. 

6 this accident? 

7 A. After study 

8 Dates. 

9 A. --and investigation I'm tryi~g to think 

10 a~out it when I would consider thQ.t I became sufficiently 
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11 

12 -

13 

14 

15 

16 

17 

18 

expert to be able to testify. I would think about three 
I 

i 
months ago. 

All right. But.on November 16th, 1976 after 

having played with the transmission for some ten to 15 

Jinutes on November 5th, 1976 you were expert enough to 

Jublish a report over your letterhead with conclusions as 
i 
i to the cause of this accident, weren't you? . 

A. I was able to not publish a.report but deliver 

19 a report because that --

20 Deliver a report. 

21 A. --report was never published as such. 

22 With your signature on it and your reputation 

23 llehind it? 

1 . I A. That's right. 

2 Even though you weren't an expert in it until 

3 three .months ago? 
i 

4 

5 

~ 6 

7 

9 

lO 

ll . 

I 

A. That's right. 

And your conclusions, sir 

You asked me, sir, when I considered myself an •. A. 

I . 
expert. 

~ Yes, sir. Yes, sir. But you're willing to 

pdblish a 

I yourself 
I . . 

report a year and one-half before you consider 

an·expert? Correct? 

I . A. Yes. 
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12 And your·conclusions back in November of 1976 

13 were, there were ··two conclusions, weren't there? 

15 

4 

5 

_6 

7 

8 

9 

10 

11 

12 -

13 

14 

15 

16 

17 

18 

19 

A. I'd have to look at the report again but I 

l:i>elieve so, yes. Yes. 

Mr. Divine, would you please_explain to the 

_ C · urt and. jury why you issued a. report- in 1976 before you 

clnsidered yourself an expert.on the CG transmission?· 

A. Well, the insurance I'm sorry •. The company 

that asked me to study the acqident knew that I was a 

rjgistered professional engineer ·and that·! was generally 

£kiliar with automobiles and that I'd done work with them 

bjfore in like situations and so I undertook the assignment 

Jnking I could be. of service to them. 

And what were you focusing on when you-under-

took the assignment? 

l . A. Well, in the first place I objected to taking 

th- assignment because I felt from my knowledge, then 

'knbwledge of transmissions and automatic transmissions that 

thl probable cause of the accident was a 'failure to put the 

trlnsmission in park. 
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20 

21 

22 

23 

l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 -

13 

14 

15 

16 

17 

18 

19 

· And r asked them to not waste their money and 

1 my time in looking into a thing that is as reasonably commo1 

jnd simple as that type accident. They insisted that r go 

a~d look at the car which r did and, of course, when r got 

tb the dealership the car had been repaired and seemed to 

flnction in a completely normal manner. 

Discussions with the service people revealed 

tnat they had repaired.the car--· 

MR •. LEWIS: Wait a minute. I don't think it's 

pzroper to say what somebody else told him, .i.f the Court· 

·pJease. 

MR. COHEN: If Your Honor, please I think it 

comes in under a cle·ar exception to the hearsay rule. 

wJ•re asking him 

aJy hearsay 

why he did what he did. We're not offering 

for the trµth of the statement 

THE COURT: Very well. ·I --

MR. COHEN: --herein and r also proffer to the j 

Court that Mr. Ross is here and will testify right after · 

Mr. Divine. 

THE COURT: I overrule the objection and.I 

instruct the jury that in this instance if he refers to 

whlt someone else told him it's not for the truth of the 

ma~ter asserted in that statement but as a reason for why 

20 he did something. Go ahead. 
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1 BY MR~ COHEN: 

2 
Go ahead. What were you told and what did.you 

3 do as a result of what you were told? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Mr. Ross told me that they had replaced a 

broken grommet and I asked him if I m~ght have the gronunet I 
an~ he gave it to me. 

All right. And then you --

A. I purchased another grommet while I was there 

at1the Lincoln Mercury dealership and found on subsequent 

inf estigatioR that the material that was used in the grommet 

thJt had been in the car which app~rently was an original 
I 
I 

grdmmet,. although I wouldn't be sure, varied from the 

.9'1"dmmet that I purchased at the time in 1976. 

Is it fair to say then that your 'focus was on 
I 

thg grommet and the linkage when you first investigated the 

.BaJtholomew accident? 

A. Yes. 

When was it that you b~gan to focus on the C6 

transmission design and application? 

I A. 

Altkvista, Virginia to look at a transmission in a Ford 
I 

pickup truck that had been involved in an accident. 

I o. 

When an attorney asked me to come down into 

All r~ght. 

202 



L A. And that was probably -- Oh, I think- probably 

2 si.x months to a year after I looked at the Bartholomew car. 
I 

a 

4 

5 

, 0. So from the time you 'first looked at the I . 
Bartholomew car to the time you went to examine the other 

I 
car in Altavista, Virginia, did you 

0

do any further work ()n 
i 
I 

6 the Bartholomew case at all? 
I 

7 A. Not per se. Only in informational reading and 

8 study about the transmission problem that existed with 
I . . 

9 Ford .. Motor Company. 

10 What b~gan to evolve from the. information you. 

11 received 
! 

and in your thought processes about the C6 as time 

12 -

13 

14 

i 
went on and you began to rece~ve more information? 

tL. :f Well, having owned Ford Motor cars for some 

course, I was concerned personally about the 
I 

15 

16 

I , 
safety of the car. And I did experiment with my own 

vlhicle and with other vehicles that I could find ·to test 
I 

17 and experiment with. 

15 What were the tests you made ·and on what kind 

I 
16 

17 

of cars? 

I 
Well, I had a 1974 Mercury Marquis which has A. 

18 a C6 transmission and I was able to experiment with that, 
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I 

I 

19 

20 

21 

22 

23 

' ol course, since it was my own. And I could duplicate the 
I I 
reported hang-up or 

. I 
reported slip from the illusory park, if you will, into 
I . 

reverse in my own automobile. 

I a. 

I'm sorry. I could dupiicate the 

How did you do that? 

l ·By maneuvering the shift lever with the 

2 en;tergency brake on. Of course, I had to hold my foot on it 
I I 

3 ·· because the 1974 Marquis was like Mrs. Bartholomew•.s 

Cjntinental in that the, when the transmissfon lever was 4 

5 

6 

7 

8 

9 

10 

11 

t2 -

13 

14 

15 

16 

17 

18 

! I . 
Put into reverse it would release automatic.ally the . I . . . 
e~e~gency brake. 

But, keeping my foot on the emergency brake I 

cquld move the lever until I got it hung up. You could feel 

'1J and you could sense it in your own car if you try, hung 

uJ on the land between park and reverse and then slam the 

dJ,r or shake the .steering wheel or whatever and it would 

sl ip into reverse. 

Q. You were able. to duplicate that --

A. Yes. 

Q. --with a slamming of the door? 

A. Yes. Incidentally, my '79 Mercury Marquis does 

thL same thing. 

MR. LEWIS: If the Court please. 
. .t.·:. 

2<.'4 



19 

20 

21 

l 

2 

3 

4 

5 

6 

7 
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THE WITNESS: I'm sorry. 

THE COURT: I instruct the jury to disregard. 

the last statement. There is no question. 

~ Now· our earlier, it was today or yesterday, I 

forget when, you said that the transmission i.s a fine pi.e.~e 

of engineering and Mr. Lewis has picked up on that and 

inferred that you were saying .that the Ford transmission, 

C6 transmission with the detent, with the· insert plate and. 

rooster comb is a fine transmission. 

Is that what you were telling this Court? 

A. No, sir. What I was tr¥~g to get across was 

9 that the engineering refinement in the construction and the 

10 des~gn of the automatic transmissions used in our industry 

11 is a· really remarkable piece of work, a remarkable piece of 

12 equipment. 

13 The maintenance problems on them are mi~imal, 

14 they're quite reliable and they work very well~ This does 

15 not mean to say that the Ford C6 transmission is a safe 

16 piece of equipment. As I said before, in my opinion the 

17 transmi·ssion is designed to permit the operator or to · 
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19 

20 

21 

4 

6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

17 

18 

19 

encourage the ·operator, and a prudent operator, to ·have the 

Jansmission lever hang .up on the land between park and. . 

rlverse with the attendant possibility of the transmission 

11. . . . d . d s i.ppi.ng into reverse an causi.~g amage. 

So when you --.based on what Mr. Snead asked 

yQu, when you examined the car back in November of 1976 you · 

cluld find nothing wrong with the t:cansmission? 
I 

A. That's correct, sir~ 

And you at that time reported that or made some 

conunent about a grommet1. you found a grommet was broken • 
.I 

D~d you ever make any test~ on what affect a broken gronunet 

wJuld have? 

A. 

A. 

col'ndi t:ons 

th t would 

lilkage? 

A. 

I did not make any tests, no. 

You could have if you'd wanted to, couldn't you. 

Well.,· I would· have had to duplicate the 

and it would have been quite difficult. 

So you don't know from any tests.what affect 

have on the operation of the transmission and the 

Not from tests, no. 
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8 

9 

10 

11 

12 

13 

14-

I show you what's already been introduced into 
j ' 

evidence as Plaintiff's Exhibit number two and tell me 
I 

whether you can identify this. 
I 
\ A This looks like one of our repair orders dated 

10\/26/76. 

Q. Now, in your position with the Lincoln Mercury 

derler at that time would You've had supervision over the 

pef son who repaired this work order? 

' A Yes, sir. 

Q. And to the best of your knowledge was this work 

dode by O'Brien and Rohal!? 

I 
A Yes, sir. 

I was wondering if you could read what work 

was[ done by the company? 

\ MR. LEWIS: If the Court, please, I think if 

he ~ote it on there, fine. But I dontt believe if somebody I 

elsl wrote it on there I don't think he would -- Unless he 

did the work or he saw the work done I don't think he would 

be ~he proper person to read what's on the· work order. 
i 

THE COURT: I overrule the objection. 

MR. LEWIS: Exception please. 

THE WITNESS: You want me to read the whole 
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I 
! 
I 

15 wdrk order? 

16 THE COURT: Well, first of all, do you· recall 

17 'whiat work was done on the car? 

18 THE WITNESS: I can remember what work was done 

19 on this particular car. 
I 

20 

21 

23 

1 

2 

3· 

4 

5 

6 

7 

8 

9 

. 0 

1:2 

13 

14 

15 

THE COURT: You can? 

THE WITNESS: To some extent. 

THE COURT: Okay. Would you tell as best you 

can, as best you recollect what work was done and if you 

cah' t .. recall you may use that to refresh ·your recollection·. 

MR. LEWIS: Your Honor, if I might ask, may.we 

clarify and ask him whether it's based on what somebody told 

hJ or whether or .not it's something that he knew? 

· .... THE ·COURT: How do you recall? What's· that 

based on? 

I 
11 . exl? ain 
I 

THE WITNESS< Okay. I think the easiest Way tol 

it would be to read the work done on the repair ordex 

of the vehicle that we're concerned ·J 
I • 

onlthe particular part 
I . 

ab~ut which says here, repair shift linkage and adjust • 

THE COURT: 

you 
I did personally or that you observed or someone told you 
i 

you or was done under your supervision? 

, I 

peJsonally. 

THE WITNESS: Okay. ~t's.nothing that I did 

The only thing I did was hand this work ticket 
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17 

18 

19 

20 

21 

23 
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2 
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5 

6 

7 

8 

9 

10 

11 

12.;. 

13 

14: 

15 

16 

17 

I 
I 

or to be done. 

THE COURT: Then what did you do.when the work 

wJs over? 

I 
THE WITNESS: I. completed thi·s ticket to be 

priocessed. I . 
I 

tlie man 
I 
I 

I 
l . mission, 
I 

THE COURT: How do you know the work was done? 

THE WITNESS: We'd never know for sure except 

that did the work told me what he did. 

THE COURT: All right. Go ahead. 

THE WITNESS: The ticket says, check trans-

comes out ·of gear at times and report. And --

MR. COHEN: Talk a little louder Mr.· Ross. I 

can't hear you. 
I 

·' -

. I 
I 

THE WITNESS: It says, check transmission, 

c6mes out of. gear at times, report. . And, we repaired shift. 
- I 
linkage and adjusted. It says here, save all parts. 

I 
the' old 
I 
I 

I 

A. 

parts 

th see you? 
I 
I 
I 

A. 

BY MR. 

To the 

saved? 

Yes, we 

And did 

Yes. 

FIEDLER: 

best of your knowledge, Mr. Ross, 

saved the old parts. 

there come a time when Mr. Divine 

Would that have been in November of 1976? 

A. {Nodding head. )· 209 
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18 And did Mr. Divine ask you for any kind of a 

19 

20 

21 ::r 
from the Bartholomew vehicle? 

A. He asked for the grommets· that we replaced on 

shift linkage. 

And did you -- Were you able to produce for him 

23 the grommet from the linkage of this C6 transmission? 

l A. I gave him the grommet that the technician 

3 

2 
gav[e me. 

~ Let me show you these items here and tell me 

wh ther you can identify them? 

5 A. They look like grommets. 

6 Now is there anything peculiar about any of 

7 these grommets? 

8 A. Well, this one's --·this here· the grommet's 

9 

10 

all together and the other one's split in two different 
. I , 

pieces. 

18 THE COURT: Do you recall the condition of the 

19 grommet you gave Mr.. Divine? 

20 THE WITNESS: I gave Mr. Divine a grommet that 

21 showed wear, it did not look new. I can't identify the 
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22 gronunets there of being the same gronunets. All old gronunets 

23 look like old gronunets to me. 

1 BY MR. FIEDLER: 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Did you have a discussion with Mr. Divine as 

to where the gronunet that had to be replaced on the 

Bartholomew vehicle? 

Yes, he asked where it was located, what 

grommet we replaced •. 

. I was wondering if you could step over here, 

Mr~· Ross and. look at .Plaintiff• s Exhibit No. 10 and tell me 

whether or not you can identify now where you identified 

the grommet to Mr. Divine? 

A. He had a shop manual with this diagram and I 

12 - think we circled this grommet right there. 

13 So it would be the one right next to the column 

14 shift shift lever? 

15 

16 

A. 

0. 

Yes, sir. 

On your work order which has already been 

17 admitted into evidence, Mr. Ross, there's a list of parts 

18 on the upper left-hand corner and I was wondering whether.or 

19 not you could identify any of the parts there as being a 

20 grommet which was replaced on the Bartholomew vehicle? 

21 A. I don't remember Ford part numbers that well.:. 
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~~ I think it's this one called insulator. That's --

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Could you read.the number?· 

A. It's lV -- I'm sorry~ DSAZ4341 insulator. 

And the quantity? 

. A. It's one, one • 

MR. FIEDLER: Your Honor, I'd like to move 

g~ommets ·into evidence as Plaintiff's Exhibit No. 18. 

do 

the 

us 

0. 

THE COURT: Is there any objection? 

MR. LEWIS: I -- Go ahead. 

MR. SNEAD: Your Honor --

THE COURT: Do you object or not? 

MR. SNEAD: I have to object. I don't 

THE COURT: I sustain the objection. 

I believe you already told us· that you did not 

any work on the car? 

A. No, sir. 

0. And all of your information was told to you ~y 

mechanic? 

A. Yes, sir. 

Q. You don't know -- The grommet that you showed 

here, did that come out of a trash can or do you know? 

Do you remember that? 
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1 A. Now I can't tell you. where it came from. 
2 Q. You don't know where it came from? 
3 A. No. 

4 

5 ij 
Q. And you don't know what condition it was when 

was on the car? 

6 
Never seen it on the car, sir. 

7 
. You don't know whether it was cracked or broken! 

8 or anything on the car? 

9 A. (Nodding head. } 

10 
You'll have to say 

11. A. Yes: I'm sorry. 

1·> 
Then these were just given to.you by --

13 A. Yes, the ticket states to save oid parts. 

14 Right. 

15 
The technician saved the old parts. 

16 
You are familiar with the C6 transmission in 

17 this car arid have worked with them for years? 

18 

.19 

.20 

A. Well, not really because, let me clarify that. 

When I was a technician we didn't have ·a C6. It came in 

latlr and I can't really say I've done a whole. lot of work 

21 on he C6. 

22 

23 

I 
_[ __ 

MR. LEWIS: All right. I don't have anything 
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1 
MR. COHEN: I'd like. to move the admission of 

2 these grommets, Your Honor. 

3 

4 

5 

14-

15 

16 

THE COURT: Is there objection? 

MR. LEWIS: Yes. 

MR. SNEAD: Yes, Your Honor. 

THE COURT: Okay. Mr. Snead, what's the basis 

for. your objection. Your Honor, it's t~fold. First is the 

qujStion of the custody of, the chain of custody of the 

parbicular item. 

I don't think there's any question that Mr. 

17 Divine sitting her got a grommet from Mr. Ross. He says. tha 

18 

19 

20 

21 

23 

1 

2 

3 

4 

the one that is sought to be introduc~d in evidence was .the 

one that he got from Mr. Ross. 

Mr. Ross says, I don't know where I got this 

grommet from. He said that, it is our custom to change part 

we slve the parts but he said he didn't know where that 

gro.let came from and that's the chain of custody half of 

. th I b' · el o 1ect1on. l 
The second objection would be to the materialit~ 

of i because we don't know what shape the grommet, whatever' 

gr~ml..t was on the car, was in while it was still in place on 



5 . t,e car. . . . I . 
I 

6 And if that piece of the gr.ornmet is sought to 

7 be introduced to show that it was in that condition when it 

8 
I . . 

was on the car then I think clearly it's inadmissible for 
I 

I 
.I 

9 

10 

't~at reason because the un·controverted testimony by Mr. ·Ross 

ij they don't replace them. 

11 They sometimes push them off with their thumb, 

12 

13 

they sometimes knock it out with a .screwdriver, they some-

' l . times cut it with dikes and they sometimes take it off with 

1. 
pliers. 

15 And he testified that it's not always in the. 

16 

17 

18 

same condition when it comes off a.s it was on the car. So 
. I 
I I . 
don't -- Wouldn't that be speculative on the part of the 

july as to whether the grommet in question looked like that 

I . 
19 while it was on the car? 

20 For that reason I would object as ~ell as the 

21 chain of custody. 

22 MR. LEWIS: I'd just like to join him very 

23 bri!efly on really the same last point. Mr. Ross did not 

i l wo.z.-k on the car. He did not know the condition of the l 

2 grJmmet on the car. The only thing he knows is the condition 

of the grommet when he got it and it's a big factor. Was 

5 

the grommet defective on the car? Was it.split while it 

waJ on the car or was it damaged whil.e·· it.was taken off? 
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8 

9 

10 

11 

1::? 

13 

14: 

15 

16 

17 

18 

. 21 

.,., --
23 

l 

2 

3 

4 

5 

6 

I 

I 
I 
I 
I 

He doesn't know. And I think to put something 

ilike that in, allow it in to the jury it puts the court's 
I 

·J,tamp of approval that this is admissible evidence and by 

ilplication the plaintiff can argue, well, this is the 
I . 

I d' · f h crn ition 0 t e grommet on the car •. 

I Nobody knows that and I would respectfully 

. I.. . . h S d J<::>in in wit Mr. nea • Uriless there's testimony that the · 

gr\.omme.t was in a defective condition on the car and it's in 

t~e same condition as it was on the car·I don't think it 
I 
I . 

s~ould be admitted. 
I 

THE COURT: Mr. Cohen, would yo.u like to answer 

th'.at? 
. \ 

I 
,Your Honor, please. I think that MR. COHEN: 

th~ requirements that refer to chain of custody all come 
l . 

frbm criminal cases and that the same standard does not 
I 

apply in the civil cases • 
! 
I 
I It is very difficult to.find civil cases that 

ap~ly on the admission of objects not in chains of custody 
I 
I 

buJ even if you look at some of the criminal cases they do 
I 

I 
maki some distinctions in The Law of ·Ev.idence, Professor 

Friend's book. · · 

I 
They point out on page 305 where a tangible l solid object is being offered and no chemical analysis is 

I 
. I 
involved the Court should require no more than that a witness 

\ I 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:n 

22 

23 

1 

2. 

3 

5 

6 

7 

L __ . 

i , I tfstify that the item is what it _purports to be and that its . 
I 

condition has not changed materially since its initial 
I 
I 

discovery. 
\ 

\ If the offered item possesses characteristics 
I 

which are fairly unique and readily identifiable and if the I 

i 

su!bstance of which the item is composed is relatively 
I 

imbervious to change the triai court is viewed as having 
I 
i . . 

_brlad discretion to admit merely on the basis of testimony 

that the item is the one in question and it is in a sub-
\ 

stantially unchanged condition. 

I think what we want to do is have it admitted 

to \show that this was the grommet that was taken from the. 

I 
car

1
.. There is no inference that it was split in two pieces 
I 

whep it was on the car. 

I 
\ We would even be willing to stipulate that it 
I 

had 
1

1· to be split in two pieces when it was taken off the 

car. That is not even the point. But there i.s a crack in 
I 

the \rim on the bottom that the jury should see and there _is 

the \work order ticket that says that the grommet or it's 
I . 

call\ed an insulator on there, had to be replaced and I thin1' 
l 

that\ the reasonable inference that the jury can conclude 
I 

froml seeing it is that, one, if they don't replace things I . 
I 

that\ don't have to be replaced, two, if a man says that 

undet his supervision it was removed and he gave it to Mr. 

\ 

I 217 
I 



------------,---------------,.------------------ --------

8 

9 

10 

11 

l •) ... -

13 

14: 

15 

16 

17 

18 

19 

20 

21 

Divine and if Mr. Divine has testified that he's had it all 

tAis time then it ought to be admissible. 

I 
I . 

THE COURT: Well, I asked that witness 

sJecifically myself whether or not it was done under his 
I 

s~pervision and he said, no. 

I 
I 
I 
I 

sJpervision. 

MR •. COHEN: 

THE COURT: 

His answer 

I thought he said, yes, Your Honor 

No, he said it was not under his 

I asked him and he said, no. 
I 

At! arty rate I 
I 

a·f;tuestion, 

sustain the objection. I don't think it's j 
the reference that you quote there I think make 

I 
sense that we would not object to what Mr. Divine has done 

I 
wijth it to have to .establish any more tr_an it's been in his 

I 
cu~tody but I don't think there's been a showing that that' 

j 

th~ grommet that came off the car in question. 
I 
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