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APPENDIX



MOTION FOR JUDGMENT

Toz The Aetna Casualty and Surety Company
C/o Henry 11. HcVey. III, Registered Agent
1400 Ross Building
RichJlx)nd,Virginia 23219

YOU ARE ~ NOTIl'IED that the undersigned, twenty-one (2.1) days

after legal service of the w1~h1nMotion for Judgment upon you, or as soon.
thereafter as -I tray be heard, viU move the Circuit Court for the City of

Hampton,Virginia, at the courthouse thereof, for a judgment against you in

thG sum of ONE HUNDREDnFI'f THOUSANDOOu.ARS ($150,000.00) in compensatory

damagesand TtlO lltj'NDRED fiFTYTROUSAUDDOLLARS($250,000.00) in punitive

damaaes, which SUDIS are due and owing by you to the undersigned for the damage"

wrongs and injuries hereinafter set forth, to wit:

1. That heretofore, to wit, on or about December3, 1973, the

defendant, Th.eAetna Casualty and Surety Company, insured on~ Irving V. Behm,

dentist, of 3116 Victoria !oulevard, Bampton,Virginia, under a policy of

insurance numbered SO DZ37819, effective August 26, 1973.

2. That on or about that date, the plaintiff was in Dr. Irving V. \

Behm's office for dental treatment by the said Dr. Irving V. Bellm;that during

d1e course of this treatment Dr. Irving V. Behmcarelessly and negligently

caused foreign material to be swallowed by t..'leplaintiff; that o.o-twithstanding

the fact that the plaintiff reported to the said Dr. Irvine V. Behmthat he

had swallowed someof the mater1al.-, nr. Irving V. Behmcompleted his treat-

ment and sent the plaintiff home; that as a result of swallOtling the foreig:l

t"'.aterial, the plaintiff began severe vomiting, and as a re$ult suffered a

ruptured esophatus, very nearly resulting in the death of the plaintiff.
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3. The plaintiff asserts and alleges that as a direct and proximate

result of the ruptured esophagushe sustained serious, permanent and progres-

sive injuries to his body and person; that. he incuned great mental anguish,

suffering and pain, that he has incurred expenses in and about his cure; that

he verily believes he will continue to incur expenses in 8n effort to effect

his cure; that he has sustained loss of earnings and a diminution of earning

capacity or ability; that he was rendered sick and disabled; that he has

sustained injuries to his nervous system, tissues, ligaments and nerves;

that he has sustai.ned great shock; that he has been forced to endure great

pain and suffering in the past, as well as mental anguish, and verily believes

he will continue to endure great pain and suffering in the future; and that

he has been caused to incur divers expenses incident to said inj uries, all as

a direct and proximate result of the ruptured esophagus, as aforesaid.

4. That a report of this incident of December3, 1973 was madeby

Dr. Irving V. Behmto TheAetna Casualty and Surety Company,and this company,

upon receiVing such report, caused an investigation to be madeconcerning

same.
5. That on or about December3, 1973~ the said TheAetr..aCasualty

anu Surety Conpanyhad in its et:tploy, amongothers, one K. Wayt:.eLogsdon,

acnior cla1m representative. That after makinginvestigation certain

recommendations,,,ere madeas to the liability of the said Dr. Irving V. Behm,

and because of said recommendationsthe said TheAetna Casualty and Surety

Companymadecertain partial paymentto the plaintiff.

6. TIlat thereafter, the said The Aetna Casualty and Surety Company,

acting by and through its agent, servant or employee, K. WayneLogsdon, con-

tinued to confer with the plaintiff at varicus intervals while awaiting final
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oedical evaluation and bills. 'lbat during the course of several t::lOnthsthe

said K.Wayne Logsdon repeatedly stated to the plaintiff that his company

would make a final settl.ment with him. 'l'hat the said The Aetna Casualty and

counsel to prosecute his claim in exchange for the said the Aetna Casualty

Surety Company,acting by and through its agent, servant or employee, K. t"layne

Logsdon, did bargain for and obtain plaintiff's agreement not to retain

its agent, servant or employee, did breach and v1olate~ its contract with the

'nlat the said The Aetna Casualty and Surety Courpany.'acting by and through

and Surety Company'spromise to effect full and final settlement with him.

day of November,1978.
GIVENunder r.rj hand this

plaintiff on or about December1,1975.

w;EREFORE,tbeplaintiff asks judgsDe11tat the hands of the said

Court, against the defendant, for its deliberate breach and violation in the

sumof ONEmnmRED POnTI TROUs~m DOu.ARS ($150,000.00) in compensatory

damagesand n-ro llUltDlUID PInY 'IROUSAlID DOu.ARS($250,000.00) in punitive

damages, and his costs in his behalf expended in this proceeding.

CLIFTONALLEU'

Ry__ --------------Of Counsel

11lJ.L, FOA ~'\lmAn.:::E, P. C., P •q•
806 First and Merchants BankBuilding
2600 Washingtcn Avcnu~ (P. o. Box 23)
llewport News, VA23607
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DEHURRER

The defendant cornes and says that the Motion for

Judgment is not suff.icient in law by reason of the follo~7ing:

su~~ort, under any circ~~stances, a claim for punitive damages.

2. The allegations in the ~1otion f.or ~Tudgrnentregarding

a contract bet"reen the parties ,mula, at best, be unenforceable

.. The allegations in the ~.!otion for Judgrnent do not

as vague and indefinite.

3. The. allegations in the ~/rotion for ,1ud~ent reflect

no damage having been sustained by the plaintiff by reason

of those allegations.
THE .~ETNA CASUALTY l\..ND SURETY
COHPANY

By

nichard Nright \'.Jest
NEST, STEIN I NEST & mUTt!
Attorneys at La"7
P.O.Box 257
Ne\'11?ortNe~'lSI VA23607
.Counsel for Defendant
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ORDER

Came the parties, by counsel, upon the Demurrer of the
defendant and the Court having heard argument and having
maturely considered the same, doth SUSTAIN the Demurrer of
the defendant and t:hi~action,is D~SMISSEDJ {~ ~
~ tauv'-- -;: ~ ~ P7-1.

DATE:
ENTER:

Judge

I ask for this:

Counsel for Defendant

Seen and exception noted:

Counsel for PlaIntIff
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ASSIGNMENT OF ERROR
1. The Trial Court erred in sustaining the defendant's

Demurrer, as the plaintiff's Motion for Judgment affirmatively
states a cause of action upon which relief can be granted.
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