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,/i,the 16ndan 1nst1tutlon wh1ch made the loan (#L-l684-2) to Mr and Mrs -;_”

i inception, July 27, 1976.°

-4

PETITION FOR TEMPORARY AND
- PERMANENT INJUNCTION

Vg

1;;

g st TR Wx

_ COMES NOW your Petltloners, Albert B L1pps and Jud1th w Llpps,
hlS nlfe, and Sandmar Assoc1ates, Inc., a V1rg1n1a Corpoxatlon, by Mary Sherman!
Presldent, and flle this thelr Petltlon for Temporary and Permanent InJunctlon,
and 1nrsupport thereof state as follows H R ,h.”.

Albert B. L1pps and Judlth W. Llpps, hls w1fe, are the record owners |
of Lot 35 Sectlon 1, Irongate (as duly platted ded1cated and recorded in
Deed Book 435 page 304 of the land records of Prince Wllllam County, Vlrdlnla),
by virtue of a deed recorded in Deed Book 858 page 485 of sa1d land records.

'-'2.v At the tlme of acqu1r1ng the property, Mr. and Mrs Llpps executed a
purchase money note in the amount of $31, 550 OO and further executed a deed of
trust on. the1r property to secure the note Sa1d deed of trust whlch ]SV
1mpropcrly acknowledged, is recorded in Deed BooP 858 p»de 487 of the caid | p

land records (Exhlblt A attached)

' 3 Flrst American Sav1ngs and Loan Assoc1atlon, a V1rg~n1a corporatlon,

lepps ev1denced by the sa1d note

4. Flrst Amerlcan Serv1ce Corporatlon, a. Vlrﬂlnla corporatlon is the L
Trustee of the sa1d deed of trust

5. Monthly payments have been made regularly on the said note since its

6. Sandmar Associates, Inc., a Virginia corporation, is the contract
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purchaser of the aforesaid property under a Land Contract-datéd April 21, 1979,

and recorded May 14, 1979 in Deed Book 1078 page 457 of the sa1d land records
(Exhlblt B attached) ”

~ 7. Pursuant to sald.contract Sandmar AssOC1ate ' Inc vhas made prompt -
monthly payments on the said note, commenc1ng May 1, 1979 o . |

8. In November, 1979, Flrst American Sav1ngs and Loan Assoclatlon made“‘.
several telephone calls to Complalnants as well as to their attorney, regardlng
the loan and the land contract. . h . ‘

9. By letter of November 18, 1979, to Mr and Mrs LlppS, James H
Harrlson, Executlve V1ce-pre51dent of Flrst Amerlcan Sav1ngs and Loan Assn
called the loan, asklng for full payment by December 31, 1979, for the stated
reason that "the above referenced property has been transferred to Sandmar B
Assoclates, Inc W1thout our approval" |

10. By letter of November 21, l979 to Mr. and Mrs. Llpps and to Sandmar

Associates, Inc., Richard R. Nageotte, attorney for Flrst Amerlcan Savings and

| Loan Assn placed 1he complalnants upon formal legal notlce that the loan was

accelerated pursuant to Par. 17 of the deed of trust as a result of the
recorded land contract, wh1ch they con31dered a breach of Par l7 of the deed
of trust. The letter further gave notlce that foreclosure proceedlngs would
be instituted if full payment was not made by December 31, 1979

11. By check dated December 4, l979 Sandmar Assoc1ates, Inc attempted
to make the December 1979 payment on the said note, ‘which payment was refused
by the lender and the check returned to the maker.

»l2.> By letter of Jamary 7, 1980, to Complalnants, from Richard R.
Nageotte, attorney, Notice of Truetee Sale of ‘the property was prov1ded

(Exhibit C attached). Trustee under the deed of trust has advertlsed the pro—

perty for sale on January 28, l980, in front of the General Dlstrlct Court ;i' o

doors, Prlnce Wllllam County, Vlrglnla
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l3 Complalnants deny that the recorded land contract is a breach of

Par. 17 of the deed of truet and are of the oplnlon that the land contract :
agreement does not constltute a conveyance of the property |

14. Further, Mr. and Mrs. Lipps are of thc oplnlon that they have an.
1na11enable rlght to contract to sell their property to whomsoever they please
and in any manner they see f1t, so long as the t1mely payments are made to .;?
the lender or its asslonees and the securlty 1nterest 1s not deprec1ated AR

lS Complalnants allege that the sole purpose of the foreclosure is to

‘ secure premature payment of the loan and for the personal galn of the lender,

and not to protect the securlty thereof and that the foreclosure wculd render

1rreparable 1n3ury to the property rlghts of Complalnants and constltute a

ollght on the1r cred1t records

16 Prlor to the land contract between Mr. and Mrs Llpps:and Sandmar :dé
Aesoc1ates, Inc , the L1pps had had several real estate contracts for sale e
on the sa1d property subject to the purchaser assumlng the sa1d deed of trust,
and that in each 1nctance the First American Sav1nds and Loan Assn had
refused to allow the ascumptlon for reasons known only to themselves

17. The Courts of V1rg1n1a hdve since colonlal times consldered land to
be unique, and the Complalnants have therefore no remedy at law, and seek the
equ1ty allowed by Chancery proceedlngs, to deter 1rreparable harm to themselve=.

WHEREFORE, your Complalnants respectfully pray that Flrst Amerlcan
Service Corporatlon, Trustee, be enjoined from selling Lot 35 Sectlon l,
Irondate, pursuant to the powers conferred on them by the deed of trust
securing the loan of First American Savings and Loan Assn ; untll th1s cause.
"can be tr1ed on its merits; and that in the 1nter1m pErlod Plrst Amerlcan

Sav1ngs and Loan Assn. be ordared to accept monthly payments on the loan and

. for such other and further equltable relief as this Court shall deem just and

approprlate.




Albert B. 7Iﬁ.ppq '

o da 1{:h W Elpps.
o

| SANDMAR ASSOCIATES, INC.

‘Robert E. Swan, Attorney
- Counsel for Complainants
10604 Warwick Avenue -

(AL,

By: mcmu &‘Qf\miﬁ)

Fairfax, Virginia 22030

. //’/Vw

y/

Ma ry Sﬁerman, Pres:.dent




ince Wiliiam Conaty, Va.
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DEMURRER

. COME NOW Flrsf Amerlcan Service CorporaTlon and First Amertcan
Savings & Loan Association, by counsel, as and for fTheir response To The peTl-
tion for femporary and permanenf injunction respecffully state To the CourT |
that the said petition fails to state a cause of action upon Wthh The rellef
requested may be granted. The grounds for this Demurrer are as follows |

‘ . Pursuanl To Paragraph 6 of the said pelnflon and To EthblT
MB" attached to the said petition, it is alleged that The ConTracT of SaIe is

recorded at Deed Book 1078, Page 457 among the land records of Prlnce Wllllam

County.

"2. Virginia Code Section 55-95 provides that, as fo credllors;
the recordation of such a land contract is in legal effect a Deed.
_ 3. Paragraph |7 of the Deed of Trust referred to in Paragraoh 2
of the petition, which Deed of TrdsT is recorded at Deed Book 858,-Page 487,

provides, in part, that if all or‘any part of the secured property is sold

accelerate the note secured by t+he Deed of Trust, provided it gives not' less

THan 30 days notice of such acceleraTlon

4. Pursuant to Paragraphs 9 and 10 of the peflflon herein, the
petitioners acknowledge that more than 30 days notice was given of this exer-

cise of the lender's option 1o accelerale the note.
5. In accordance wnTh the fore90|ng, even if all facTs alleged

are admitted to be true, the peflfloners are noT entitled to the relief prayed

for.

“BY COUNSEL

or transferred without lender's prior consent, lender may, at lender's option,
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DHNTEL H. BORINSKY
liNageotte, Borinsky & Zelnr
14908 Jefferson Davis nghwa
Woodbridge, Virginia 22191

CERT

y T éfé

IFICATE OF SERVICE

| hereby certify tha
delivered a copy of fthis Mem
for the Petitioners herein.

t+ | have this 23rd day of January, 1980,
orandum and Demurrer to Robert Swann, Counsel

4

BANTEL H. BORINSKY
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L+ {IROBERT E. SVAN . e
. || 10604 Warwick Avenue
|| Fairfax, Virginia 22030
| Counsel. for Plagnﬂff ’

S| SEEN. AND EXCEPTED. TO




DEFENDANT'S TRIAL MEMORANDUM

- . _ FACTS
There is no dispute as to the material facts of this case, which

are as folJows:: On July 27, 1976, the Petitioners, Albert B. Lipps and Judifh
W. Lipps, husband and wife;,enfered into a sTandard_FNMA/FHLHC pﬁrchase ane9
Deed of Trust encumbering.a single family dwelling to secure a note payable

to First American Savings & Loan Association in the principal amounfngf
$31,550.00. ThaT burchase money Deed of Trust is recorded in the Prince
William Cqunfy Land Records at Deed Book 858, Page 487, and provides in
paragraph 17 as foliows: |

- |f all or any part of the property or an interest
© Therein Ts sold or Transterred by borrower without
fender's prior written consent, excluding (a) the
creation of a lien or encumbrance subordinate to
. this Deed of Trust, (b) the creation of a purchase
money security interest for household appliances,
(c) a fransfer by devise descent or operation of
- law upon the death of a joint tenant or (d) the
grant of any leasehold interest of three years
or less not containing an option to the purchase,
lender may, at lender's option, declare all the
sums secured by this Deed of Trust to be immedi-

K

N

Deputy Clerk

i ately due and payable. (emphasis added).

‘g Mr. and Mrs. Lipps entered into a "land contract for sale of improved
<3 : , _ :
ﬁ real property - Virginia", on the 2ist day of April, 1979. That land contract

is recorded among the land records of Prince William County at Deed Book .1078,

Page 457. In the Fall of 1979, prompt!y upon discovering the transfer, by

- Prince Vilii:

virtue of several letters described in Paragraphs 9 and i0 of the petition
herein, the lender, First American Savings and Loan Association, gave timely
and propef notice to the petitioners that it was exercising its paragraph {7

Deed of Trust rights to accelerate the payment of the note based upon the

aforesaid recorded iand contract.
The loan was noT'paid within the Time prescribed by the lender-as

a
=

aforesaid. Accordingly, pursuant To appllcable Vlrgnnta law, all requlred

notices were mailed to the borrowers and The properTy was adverTused for a

' | | 9




foreclosure on Monday, January 28, 1980, af IO:BO A.M. On January |7,_l980, -
the Petitioners filed their pleadings seeking a preliminary injunéTion. A
hearing was held on January 23, 1980, at wﬁich time a preliminary injunction
was entered staying Tﬁe>fofeclosure pending a hearing on the merits Todéy.

At all times relevant hereto, First American Savings and Loan
Assocition's operations and practices were regulated by the Federal Home Loan
Bank Board, an agency of the U. S. Government.

| |

THE VIRGINIA LEGISLATURE HAS EXPRESSLY SANCTIONED THE EXERCISE OF

DUE-ON-SALE CLAUSES, PROVIDED CERTAIN CONDITIONS WITH RESPECT TO NOTICE ARE

CONTAINED IN THE DEED OF TRUST; IN THIS CASE ALL SUCH NOTICE‘CONDITJONS WERE

MET. ACCORDINGLY, THE BORROWER IS ESTOPPED TO DENY THE OPERATION OF. THIS

PROVISION IN HIS DEED OF TRUST.

Virginia Code Section 6.1-330.34 provides as follows:.

MORTGAGE, ETC., TO CONTAIN NOTICE THAT DEBT 1S SUBJECT TO .
CALL OR MODIFICATION ON CONVEYANCE OF PROPERTY. Where any
loan is made secured by a mortgage or deed of trust on real
property comprised of not more than four family residential
dwelling units and the note, or mortgage or deed of trust
evidencing such loan contains a provision that the holder
of the note secured by such mortgage or deed of trust may
accelerate payment of or renegotiate the terms of such loan
upon sale or conveyance of the security property or part
thereof, then the mortgage or deed of trust shall contain

in the body or on the margin thereof a statement, either in

capital letters or underlined, which will advise the borrower
as follows: '"Notice--The debt secured hereby is subject to
call in full or the terms thereof being modified in the event

‘of sale or conveyance of the property conveyed."

In conformity with this code section, the Lipps' Deed of Trﬁsf
contained the precise notice language set forth above. |+ would be anomalous
indeed if this Court refused to allow the Defendant to exercise a right
specifically auThori;ed by the Virginia statute and specifically consented to
by the Lipps.

Your Defendant has done considerable research into the question

before this Court but have failed to locate controlling Virginia case auth335h/




on this issue. (It is suggested that the clear éu+horf+y for the use of sucﬁ
cjaﬁses as contained in Virginia Code Secfionké.l-330.34,is directly fesponsible
for the lack of litigation in Virginia on this matter.) However, at least

2l state courts have considered the general validity of due-on-sale clauses.

The bverwhelmjng méjorify.of these courfs (14) have authorized the exercise

of the due-on-sale clause iﬁ circumsfanceé such as are before this court.

Of the seven states which invalidated due-on-sale clauses in similar circumstanc
noﬁe referred to the preSenCe of a state statute such as 6.1-330.34, which -
specifically validates a due-on-sale clause. Accordingly, evén abSenf this
statute, the clear weight of authority supports the validify of sﬁch a

clause. The presence of SUCh.a statute makes it inescapable that Virginia,
along with the overwheiﬁing majority of other states considering‘The question,
Fecognfies the validity of a due-on—sale clausé in a deed of trust.  1

THE RECORDATION OF THE LAND CONTRACT BETWEEN THE LIPPS AND SANDMAR

' ASSOCIATES, INC., HAS THE LEGAL EFFECT OF A DEED AND THEREBY TRIGGERS THE

LENDER'S RIGHT TO ACCELERATE THE NOTE.

Paragraph 16 of the Deed of Trust provides, in part, that "...if all
or any part ?f the property or an interest therein is sold or transferred by
borrower without lender's prior written consent, ...lender may at lender's
option, declare all the sums secured by this Deed of Trust to be immediately
due and payable." It is clear that the borrowers, the Lipps, have sold all of °
their interest in the secured proberfy to Sandmar Associates, Inc. by virtue of
the recorded land contract. Virginia Code Section 55-95 provides, in part,
as follows:

Any such contract or Bill of Sale as is mentioned in Section

i<l if In writing and signed by the owner of the property,

shall, from the time it is duly admitted to record, be as

against creditors and purchasers, as valid, so far as it

affects real estate, as if the coniract were a deed con-

" veying the esfare or interest embraced in the contract...
» (emphasis added) v . B -

11




Pursuant fo the aforesaid Code Section and pursuant to the unam-

biguous language of Paragraph 17 of the subject Deed of Trust, which prpvides

the lender with the right to accelehate the nqte!if all or any part of the

property or an inferest therein is sold without fhe lender's consent, it is

clear that this act triggered First American Savings and Loan Association's

right to accelerate the note in this case.

11

THE FEDERAL HOME LOAN BANK BOARD'S RULES AND REGULATIONS PREEMPT

ANY STATE LAW WHICH PURPORTS TO AUTHORI ZE ANY VARIANCE FROM THE FEDERAL

HOME LOAN BANK BOARD'S DUE ON SALE REGULATIONS; THE APPLICABLE FEDERAL HOME

LOAN BANK BOARD'S DUE ON SALE REGULATIONS SPECIFICALLY AUTHORIZE THE ACCEL-

ERATION OF A NOTE IN A CASE SUCH AS THAT WHICH 1S BEFORE THIS COURT.

Even if this Court found that Virginia law prohibited the hse of a
due-on-sale clause, the doctrine of federal preemption would.précludeé*he
application of such Virginia law to the {oan instruments of First American
Savings and Loan Association. First American Savings and Loan Association
is a federaliy insured savings and loan association, -and, as such, its
operéfions and procéduresvare comprehensivelyvregﬁlafed py fheIFéderal Home
Loaa Bank Board. |

Under Federal Home Loan Bank Board regulafioﬁs, any federally
regulated mortgage or Deed of Trust executed on or affer.June 8, 1976, (the
subject Deed of Trust was execuféd_on July 27, 1976) containing a due on
sale clause is construed in accordance with the Federal Home Loan Bank
Board policy enumerated at 12 C.F.R. Section 545.6=11. That regulation
specifically provides that federally regulated associations, such as First

American Savings and Loan Association, shall not be bound by or subjecf to

v

any state law restricting its exercise of its rights under a due-on-sale

clause. Since First American's exercise of the instant due on sale clause

- 12




{5 in accordance with the applicable federal regulation, this State Court

is without power to order it to act otherwise.

The federal regulation, which became effective on June 8, 1976,

provides: : : S

A federal association continues to have the power to include,
as a matter of contract between it and the borrower, a pro-
vision in its loan instruments, whereby the association may,
at its option, declare immediately due and payable all of the
sums secured by the association's security instrument if all or
any part of the real property securing the loan is sold or
+ransferred without the association's prior written consent...
exercise by an association of such an acceleration option...
shall be governed exclusively by the terms of the contfract
between the association and the borrower. 12 C.F.R. Section
545.6-11(f). (emphasis supplied)

In Glendale Fed. S & L Assoc. v. Fox, 459 F.Supp. 903 (19783,

a federal court considered the applicability of state regulation of the
validity and exercisability of "due-on-sale" clauses contained in loan

instruments of federally regulated associations executed on or after

June 8,

It

-

1976.

The Court considered whether the Federal Home Loan Bank Board's

regulation of its member organizafiohs generally preempted state involvement."

it concluded that federal regulation had éomglefelx preempted state regulation

llin this area and generally:

The language, history, structure, and purpose of the Home
Owners' Loan Act evidence a clear Congressional infent to
delegate to the Bank Board completfe authority to regulate
federal savings and loan associations and fo preempt state
regylafion. Whenever the Bank Board, pursuant to that
plenary authority, promulgates a regulation governing an
aspect of the operation of federal savings and loan associ-
ations, that requlation governs exclusively and preempts

any attempt by a state to reguiate in that area. 459 F.Supp.
at 910. (emphasis added) -

Responding to attempts by states to impose limitations on federal

associations! exercise of due-on-sale clauses, the Board promuligated

regulations effective on and after ane 8, 1976, preempting all state

13




First American's exercise of the due-on-sale clause in this case and this

Court is barred from interferring with that Federally authorized right.

Accordingly, the Petition for an injunction should be denied.

Nageof*e, Borlnsky & Zelni
14908 Jefferson Davis Hig
Woodbridge, Virginia 22191
Counse! for First American Savings
and lLoan Association and First
American Service Corporation

CERTIFICATE OF SERVICE

This Is to certify that | have this 27+h day of February, 1980,
delivered a copy of this Memorandum to Robert Swann, Counsel for the

involvement in this area. Those federal regulations specifically authorize

Petitioners herein.




American Savings and Loan Association and as and for their

~ follows: - o . B S

i

Responsive Pleading

, o 5:
Comes now First American Serv1ce Corporation and Flrst

response to the Detltlon filed herein respectfully state as

1. Paragraph one, It is denied that the Liphs are the owners

of the subject property. In accordance with Virginia

Code Section 55-95, it is asserted that Sandmar
Associates is the owner. - '

2. Paragraph two is admitted, except that it is unknown whether
- or not the subject deed of trust was improperly
acknowledged Accordingly, the allegatlon relating
to the improper acknowledgement is denied.

3. DParagraphs three and fcur are admitted.

4. Paragraph five is admitted, except that monthly payments
were refused once the note was accelerated. .

9. Paragraph six is admitteq eXcept that it is asserted that
Virginia Code Section 55-95 makes Sandmar Associates
the owner and not the contract purchaser.

6. Paragraph Seven is unknown and therefore denied.’

7. Paragraphs eight, nine, ten, eleven and twelve are admitted.

8. Paragraphs thirteen, fourteen and‘seventeen are denied on
on the grounds that the allegations therein are
incapable of being admitted or denied. :

9. }Paragraphs fifteen and sixteen are denied.

Yherefore, having fully answered the petition filed herein

your respondants pray that the petition be dlsmlssed and that’
thpy e awarded their costs.v .

- Cireuit € Court Clerk’s Office -
Prirce Wiliiam CbL,n.j, Va.

15




First American Service Corporation
First American Savings and Loan
Association '

B}’:‘ QDL«J R, L\a)zz
/

Authorized Agent

County of Prince William
State of Virginia

The foregoing was sworn beforeme this 27th day of

February 1980. - :

— e -

Daniel H. Borihskn{jCounSel for.

Certificate : S . S I

-

I hereby certify that I delivered a copy of the foregoiﬁg‘
to Robert Swann, Counsel for the Petitiomners, this 27th day of - |
February 1980. o : b

S Jock

~#aniel H. Borinsky 0
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ARTHUR W. SINCLAIR
.PERCY THORNTON, JR.

THIRTY-FIRST JUDICIAL CIRCUIT OF VIRGINIA

CPRINCE WILLIAM COUNTY
CITIES OF MANASSAS AND MANASSAS PARK

‘March 6, 1980

CIRCUIT COURT CHAMBERS
8302 PEABQDY STREET
MANASSAS, VIRGINIA 22110

"ROBERT E. SWAN, Esquire

Attorney at Law :
10604 Warwick Avenue
Fairfax, Virginia 22030

DANIEL H. BORINSKY, Esquire:
Attorney at Law

14908 Jefferson Davis Highway
Woodbridge, Virginia , 22191

RE: Albert B. Lipps and Sandmar Acsociates, Inc.
VS. _
First American Service Corp., et al-
Chancery No. 13246

vDear Counsel:

After due consideration of the evidence, memorandums and
arguments in the subject case, 1 am of the opinion that the
"due on clause" as stated in Paragraph 17 of the deed of trust
involved is legal; such provision is in accordance with the
statutes of Virginia as well as the applicable federal Taw.

Further, I find that the complainants have breached such .
provision by the execution and recordation of the land contract,
Exhibit No. 1, without consent of the defendant, First American
Savings and Loan Association, and thereby invoked, at the option
of such lender, the acceleration of payment of balance due on the
note secured by the deed of trust. -

AccordingTy, the temporary injunction granted by this court on
January 25, 1980 is dissolved; permanent injunction sought by the
complainants is denied.

Mr. Borinsky is requested to prepare an order in accordance with
this decision and likewise submit cost incurred by the defendants as
the result of the temporary injunction, to be paid from the bond of
$2,000 posted by the complainants. : ‘

Sincerely yours,

o PERCY THORNTON, JR.
PTdr. :dra

17




- DECREE DENYING INJUNCTIVE RELIEF

THIS CAUSE came to be heard upon the pet1t1on and answer, the S

testimony heard ore tenus, the exh1b1ts 1ntroduced at the hear1ngs and DT

upon the argument of counse] and memoranda of the part1es subm1tted on -

T

beha]f of the comp1a1nants and defendants Upon cons1derat1on a1] of
which, th1s Court f1nds as fO]]OWS‘ : ;t;_fau L CL s

itﬁThat thet“due on sa]e c]ause" as stated 1n Paragraph 17

\'of the Deed of Trust f11ed among the papers 1n th1s case »

s 1ega] and enforceab]e and is in accordance w1th the statuteslﬂ i

17£' of V1rg1n1a That further the<”due on sa]e c]ause" does not B
| v1o]ate any app11cab1e Federa] Law h “ 45 o |
; 2.'1That the comp1a1nants have breached th1s prov1s1on of the |
' here1n 1nvolved Deed of Trust by the execut1on and recordat1on B
g of a Land Sa]es Contract, without the consent of the Defendant,.>'
;:ED:F1rst Amer1can Sav1ngs and Loan Assoc1at1on, and thereby
o 1nvoked at the opt1on of the 1ender the r1ght to acce]erate ;‘b
: " the payment of the ba1ance due on the Note secured by the sa1d f
‘TL'-‘ Deed of Trust. | ;'r~'_f** al§e?7]),g;jg*-‘?”j i -
It is accord1ng]y, ORDERED ADJUDGED and DECREED that the prayer i”
for a permanent 1nJunct1on here1n sought by the comp1a1nants be and hereby -
is den1ed Comp1a1nants sha]] w1th1n 21 days from the entry of th1s order B
file w1th th1s court any damages wh1ch LOmp]ainaHtS a]lege shou]d be pa1d o
from the bond heretofore posted wrth this court hy the Defb;dants. ,U

.'.e.,

'ENTERED THIS 19th DAY OF MARCH, 1980. LN Ea
- AND. THIS‘ORDER IS FINAL AND THIS CASE REMOVED FROM THE ACTIVE ";?fa;fggi

DOCKET OF THIS COURT. PR R

)

Percy'Thorntgg Jr., Judge “fi 13
Prince Willi¥m County Circuit Court

18
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G
.

Counsel for the Defendants

SEEN: e s\aseres &

‘ROBERT E. SWAN

Counsel for the Complainants : “ R
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TR S T A

' SUI R:?.’E COU.\T Dr VIF m”\

B L e JUN 1?1980
VIRGINIA L core comn o pmmcs m Rl L

N THE CIRCUIT COURT' OF PRINCE WILLIAMWV,

L

LBERT B LIPPS, et al,

Complalnants

v. ' o | CHANCERY NO. 13246

" FIRST AMERICAN SERVICE CORP., et al,

Defendants

COMPLAINANTS:MEMORANDUM OF LAW

: Robert E. Swan, Esquire
10604 Warwick Avenue -
Fairfax, virginia 22030




On Aprll Zl,_1979 Albert and Judith Llpps entered into a -
:land contract for sale of lmproved real property in Vlrglnla wlth
Sandmar Assoc1ates, Inc.,va Vlrglnla corporatlon, for the sale ofwhﬂJ&
Lot 35, Section l, Irongate, Prince Wllliam County, Vlrglnla,e “
owned and occupied by the Lipps.. - ' -

The Lipps had purchased the property (a townhouse) in July,
1977, w1th a small down payment and a loan from Flrst American
Sav1ngs and Loan Assoc1atlon of $31,500. 00 The Deed of Trust n
securing the loan was a FNMA-FHLMC unlform 1nstrument and Paragraph‘
17 of the trust contains a due-on or non—assumptlon'fluase pro- i.-yif
v1d1ng that "if any part of the property or an 1nterest thereln-ls -

sold or transferred by Borrower w1thout lender s orlor wrltten o

‘con ont . . ;_ the 1ender may, - at 1cnder s optlonr ﬁec]are dl] AR

sums secured by this deed of trust to be 1nmed1ately due and payable'i
The ev1dence 1nd1cates that the Llpps were over- crowded in the -
small townhouse and de51red to purchase a sxngle famlly detached
home.: Mr Llpps is a Prlnce William Countv Pollce Offlcer and -
Mrs. Llpps is a laboratory technician at Prlnce Wllllam County":‘
Hospltal. They have three small chlldren.': |
"~ For a perlod of ten months prlor to enterlng the land-contract
with Sandmar Assoc1ates, “the LlppS had unsuccessfully tr1ed.to' "
'sell the Irongate townhouse and had listed lt succe551ve1y w1th
'dseveral d1fferent realtors. Mr. Llpps had consulted the lender
concernlng prospectlve purchasers and in each case elther the
f purchaser was dlsapproved or the lender demanded lncrease of the

1nterest rate.

Follow1ng the executlon of the land contract between Llpps and




}Sandmar Assoc1ates, Inc., payments were made dlrectly to the lender ;
‘:by candmar Assoc1ates, Inc.don thelr own prlnted checks from May
thxough October, 1979, at whlch tlme the lender cal]ed the note and

has refused subsequent tlmely payments. The lender 1n1t1ated tlf

foreclosure proceedlngs whlch were en301ned by thls court on
'january 22, 1980. The lender at no tlme has alleged elther late o

payments or lmpalrment of securlty.

 QUESTIONS RAISED
1. 1Is the land contract executed and‘recorded:between iippsh |
- and Sandmar AssoCiates,'Inc.vin violationlof the "due;on"'clause
set forth in Paragraph 17 of the FNMA-FHLMC uniform'instruﬁent'

(deed of trust) ?

éZ, AIs the exercise of the “due-on‘-clause (foreelosure) an'
unreasonable restraint on allenatlon and/or 1nequ1table as agalnsth
public pOlle under the facts of thls case where there 1s no
demonstrated 1mpa1rment of lender s securlty or rlsP of non-

. payment?

GENERAL STATEMENT
The "due on sale or transfer" and the "due on encumbrance"

clauseslappeared in deeds of‘trust"and_mortgages on a guantity -
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baSlS durlng the 1960's in Callfornla and spread rapldly to other ;.“
areas._ They are common now in most states. In‘Verlnla, the
"due on encumbrance" clause has been 1nvalldated by statute. ?he
‘purpose of these clauses was to restraln the sale or transfer of_;vvw
7hproperty to a purchaser of whom the lender had no knowledge and.
'therefore mlght suffer 1mpa1rment of securltv or rlsk'or non-ﬁlt
.:payment. _ . | ' . e

»-i Durlng ‘the same perlod of tlme the same lenders commenced
) maklng 90% and 95% loans (prev10usly restrlcted pretty much to e
}FHA and VA loans) whlch presently are freouently referred to ashlh
"magic"” loans, whereln prlvate insurance companles insure repay;.
ment of the top 20%% of the loan to the lender. The premlum for
this type of 1nsurance, of course, was charged to the borrower as
a cost of financing hls new home. | i

An additional factor compllcatlng thls economlc ££155g1é;

(Bank Borrower—Seller) has been the "p01nts structure whlch came j
into existence after World War II (a p01nt" belng deflned as 1% -
of the new.loan). Whlle the point structure to the borrower has. o
generally been restricted to 1%, ‘the. number of p01nts chargeable ;h
to the seller has thus far remalned unllmlted has frequently been‘

-.as h1gh as 8% to 10% and pre ently s quoted at lﬁ% Alhe poJ“Lcu“:?”

are pa1d to the lender.'
It follows that despite inflation 5fmféa1’éstéﬁzﬁ§aiﬁé;}'A;hy
home owners who purchased w1th 5% down on thelr homes are now faced h i
with charges of as much as 20% of the homes value in order to Egllvfﬁ
(14 p01nts plus a 6%-real estate commlsslon). Con51derlng thefﬁl’
. _ 1S3 | |

»tran51ent nature of the Northern Virginia area, it is no wonder that .
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'hhome owners here (and apparently elsewhereas well) have commenced
looklng for other forms of transfer of thelr property._lu One of

these methods 1s the use of the land sales contract whlch has been -

*garound for a long tlme in most Jurlsdlctlons.A Such a contract b

.furnlshed the seller w1th hls equlty, with no t1tle transfer untll

'the loan ln cuestlon was fully pald by 1nstallments or the propertyaf

: reflnanced to a succe551ve buyer.

The lenders,“on the other hand because of the 1nf1atlon and
rrslno 1nterest rates»haue now looked to the due—onlclausevaszgmﬁﬂi e
means of 1'ee’m.ng thelr loan portfollos at the hlghest POSSlble -
1nterest"rates.J Thus the due -on clause,1orlglnalj}”concc1ved?no%;igi
hlstorlcally used to protect the lender s securlty, has become:aﬁbw“
"means to raise 1nterest rates on loans and to collect addltlonal4
fees through forc1ng ref1nanc1ng of broperty. o |

| We flnd that the issues ralsed here hawanot-been
con51dered by the Virginia Supreme Court. Furthermore, decl51ons
of other jurisdictions respecting'the questions and issues not allr
in agreement. Many decisions do support the position we seek' |
this Court to take,vand the following memorandum of lam ls

submitted in behalf of our:position that the contemplated fore--

closure be permanently enjoined.
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THE EXERCISE OF THE 'DUE ON SALE' CLAUSE IS INVALID AND SHOULD
'NOT BE ENFORCED UNDER THE FACTS OF THIS CASE BECAUSE (a) IT IS
' AN UNREASONABLE RESTRAINT ON ALIENATION, and (b) IT IS AGAINST -
- PUBLIC POLICY. . o e -

One of the flrst cases to rule on valldlty of the modern'

"due on sale"” clause was the case of Coast Bank v Mlnderhout,

61 Cal. 2d 311, 38 Cal. Rptr, 505 392 P,Zd 265 (1964).

There the plalntlff Coast Bank had made several home lmprovement o B

loans to Donald and Burton Enrlght who executed a note for the' o

full amount. The "due on sale” prov151on was actually contalned ffﬁ%

in a separate 1nstrument by whlch the Enrlghts promlsed not to .

.sell or encumber the property untll they had satlsfled thelr ;'V- ”3£f ‘

Obllgatlon' They then sold the property to the Mlnderhouts, upon o

whlch the bank attempted to foreclose on the property, assertlng '_:

- an-equltable mortqage created oy the promise not to sell or
encumber. : The appellate court reversed a trlal court's foreclosure B
decree, statlng that the document was a dlrect restralnt on o
: alienatlon and therefore v01d ~ The Callfornla Supreme Court
'reversed the dec151on of the appellate court and found that .
"reasonable restralnts 'were perm1551ble. The Court held
A restralnt on ‘alienation in an executory land - :
contract has been upheld because of the vendor's : : N
interest in the upkeep of the property and in - _ ' :
"the character and integrity of the purchaser.....
...Rccordingly plaintiff validly provided that it
- might accelerate the due date if the Enrights

-i encumbered or transferred the prooerty. o e 1;,:j:

From thls dec151on, subsequent Callfornla cases have moved

‘to the point today, where the court has stated 1n Wellenkamp V.

Bank or1Amer1ca-582 P2d 970 (1978), that a

9 ....due on clause contalned in a promlssory note
or deed of trust cannot be enforced upon the

occurrence of an outright sale unless the lender

¥
<
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'can demonstrate that enforcement is reasonably
necessary to protect against 1mpa1rment to ltS -
securltv or the rlsk of default ' : .

L.

' To arrlve at thls p01nt, the Callfornla court concjdered ﬁ

‘several cases. La Sala V. Amerlcan Sav1ngs and Loan A55001atlon

489 p2d 1113 (1971) con51dered "due on encumbrance Aclauses andA%%ﬁiL

their effect on allenatlon. The 1nclu51on of the "due on encum-

‘.r-.;.‘ = ,-'.'\' :

cwt

brance clauses in deeds of trust had followed closely the develop-ﬂ

ment and 1nc1u51on of the "due on sale clauses,,and forbade the f |
borrower—owner from placing a second trust on his property w1thout"
first exacting approval (usually at some cost to him) from the
first trust holder. The court found that "due on encumbrance"
clauses would be unenforceable unless the lender could show some v_.
impairment to his security. The La Sala court further stated-y
'In any event, a restraint on allenatlon cannot'
be found reasonable merely because it is commer-
. cially beneficial to the restrainor. Otherwise _
one could justify any restraint on alienation upon
- the ground that the lender could exact a wvaluable
consideration in return for its waiver, and that
sen51ble lenders find such dev1ces profltable.
The issue of enforceablllty of the "due on encumbrance clause‘ -
is mentioned here to show the contlnulng manner and dlrectron‘.
lenders have attempted to go in restralnlng allenatlon of property.
Fortunately, in Virginia, this type of restraint is now prohlblted
by statute. V.C.A. Par. 6.1-2.5 (1975).

The La Sala case is also relevant because it paved the way for“y"

Tucker v. Lassen SaV1ngs and Loan Association 526 P2d 1169 (1974)

The Tucker case is prec1sely in point to the facts and transactlon .
in our present_case. The Plaintiff, Tucker,'purchased-a parcel of
land for $11,400, making a down paynment of $4,000 and financing .

the rest through a note given to Lassen Savings and Loan,'which' K
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note contained-a."due on sale"'clause'aszwell-asdayidue on'encum—‘”
brance" clause. Subsequently, Tuckers entered 1ntovan 1nstallment
land contract with thelr tenants, the Nolls, to whom the premlses
had been rented shortly after the Tuckers purchased the property
Upon learnlng of the 1nstallment contract Lassen demanded paynentf
of the unpald balance and $230 in prepayment charges. The TucPers'w

could not oay thls amount and Lassen 1n1t1ated foreclosure oro~'

v

c

ceedings Wthh were never comoleted because the Tuckers' vendees,

the Nolls,'agreed to assume the loan at a rate of 9 25 per cent

. per annum (The Tuckers had pald 7 S per cent per annum ) }Théf@

_Tuckers brought sult for damages, aIbglng anunreasonable restralnt

- oy . "e‘?n.‘

on allenatlon.' After quotlng the above dec151on from La Sala,

i 5
¥

the court went on to say- ’ : L]
; ) Wb . .
The automatic enforcement of a “due~on" clause
in instances where the trustor-obligor has entered
into an installment land contract to sell the
secured property would result in a restraint on
alienation of very considerable proportions. In .
fact it is clear that such enforcement would operate
" to virtually eliminate alienation by installment
land contract in all situations where the property
to be conveyed was subject to a deed of trust and
the obligation under the note remained substantial.
«-e....The trustor-vendor normally receives a
relatively small down payment upon execution of the
 contract, the remainder of the purchase price to
be paid through monthly installments....... The
result is that a conveyance by means of an install-
ment land contract would essentially be precluded
~in all cases wherein the balance due on the
trustor-vendor's note was substantial if the "due-
on" clause were to be given automatic effect.
Accordingly, although the trustox-vendor might be.
willing to accept a rate of interest lower than
that currently offered by institutional lenders,
the prospective purchaser would be compelled to
resort to such lenders to finance the acquisition
of the property. The result in terms of a restraint
. on alienation is clear. _ - R

The court d4id not declare such clauses invalid, and we are noth’
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'asklng the court to do that here. Under Tucker, a "due on sale

clause would be enforced where the party in posses51on of the:"'

property was conductlng 1tself in a manner conduc1ve to waste,**

or where the purchaser could be shown to be llPely to default'f'ili"

But, in a footnote, the court made the follow1ng emphas1s. '

) We reject the suggestlon that a lender s 1nterest
- ~in maintaining its portfolio at current interest
_rates justifies the restraint imposed by the

. exercise of a "due-on" clause upon the. executlon 4
. of an 1nstallment land contract R

In Wellenkamo, Supra (1978), the Callfornla court agaln rejected

the contentlon that the 1ender S 1nterest in malntalnlng 1ts o

loan portfollo at current 1nterest rates Justlfled foreclosure. f:[i

As noted before, the court further held that the "cue—on clause,v.;f

whether 1n land contracts or in assumntlon deeds, was a restralnt

on allenatlon. '

Wellenkamp,also addressed an argument 51m11ar to‘that Wthh

may be ralsed in the 1nstant case by reference to the V1rg1n1a _;;f.

notice statute, V C A Par. 6 1 330 34 the Callfornla court

stating:

Defendant argues that even if the due-~on clause
contained in the deed of trust were held not to

be automatically enforceable because it constitutes
an unreasonable restraint on a11enatlon, inclusion
of the due-on clause in the promissory note, as
required by Civil Code section 2924.5 for property
containing four or fewer residential units, would
make that clause part of the debt itself and
therefore automatically enforceable on that basis.
It is clear that the purpose of Civil Code section
2924.5 is to provide notice to the borrower; it
cannot be reasonably interpreted in the manner that
defendant suggests. -

In reaching its decision, the Wellenkamp court overruled to the

extend inconsistent Coast Bank v. Minderhout, supra, Callfornla

has therefore moved from its initial position in the Coast Bank
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case to the present concept that the exercise of "due-on" clauses f:
'will not be allowed where property has been sold or transferred by'h
either land contract or assumption deed unless the lender has_;u

shown 1mpa1rment of security or risk of non—payment.

h In Arizona, in Baltimore Life Insurance Co. v. Harn, 15 AIlZ.

App. 78, 486 P.2d 150 (1971)' the mortgagee attempted to exerc1se;:;'

a due-on-sale clause by forec1051ng after the mortgagor had executed -;

an agreement to sell the premlses. The Court determlned that the “_.

agreement to sell constltuted a conveyance w1th1n the scope of the -

due—on-sale clause. However, the court refused to permlt enforce— E
ment of the clause 51mply upon the allegatlon that the clause had
been violated. The court emphasized that: i:”fflfiﬂ'iijsrv-

. the complaint contained no allegation that there.
had been any default in payments as they became due
"~ and at oral argument counsel for the plaintiffs,
‘responding to a question directed to this point,
.affirmed that there had been no missed payments.
At no place in the pleading does an allegation
' appear that the plaintiff's security is in any way
jeooardlzed. S B

1hu court concluded that in the absence of "an allegatlon that tho

purpose of the clause « « o« 1is belng c1rcumvented or that the 1‘“;

' to equltable rellef " 486 P.24 at 193 ‘

The Harn case was followed by Patton v. Flrst Federal Sav1ngs o

2 s- AN P P

et LR S

and_Losn Association of Phoenlx,_ils Arlz. 473, 578 p 2d 152 (1978),‘“.'

where the operatlve facts were 1n p01nt to our present controversy. ‘
z".f),‘ o 2.

"Mrs. Patton entered 1nto an agreement of sale w1th
a Mr. Toy. The agreement stated that the First
Federal loan was to remain Mrs. Patton's obligation
and that she would pay off this loan before Toy had
made the last payment due under. the agreement. The
property would not be deeded to Toy until he had paid
the entire balance due under the agreement. Shortly
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"after this transaction with Toy, First Federal informed
Mrs. Patton that . . . First Federal would force Mrs.
Patton to pay off the entire balance of the loan

under the “due~on sale" provision of the Trust Deed.

The Court went on to say,'in this Arizona case:

The facts before us are very similar to the facts in T .

- Tucker v. Lassen Savings and Loan Association, 12
Cal.3d 629, 116 Cal.Rptr. 633, 526 P.2d 1169 (1974).
. The effect of the "due on szile" clause in this case -
and in Tucker are exactly the same; both clauses
make it very difficult for a person to convey
property subject to a Deed of Trust regardless of S
~ whether the contemplated transfer lessens the lender's
. security. Therefore, we follow the reasoning of the
.. Tucker court and hold that the "due on sale" clause
- *cannot be enforced unless First Federal can show
that its security is jeopardized by the transfer of
the subject property without First Federal's consent-.‘"
enforcement of the clause without such show1ng is an
- unlawful restraint on allenatlon.

In our-instant case,'there has been no indication that mortcagee‘s
‘securlty has been jeopardlzeo in any way or Lhat any payments have'“
been mlssed. Thus, the pr1nc1ples set forth in the above c1ted

cases are‘directly appllcable.‘,

In other ]urlsdlctlons wh1ch have con51dered cases invelving
'»"due on sale" language, sone "confu51on currently marks the area."

Comment "Judlclal Treatment of the Due—on—Sale Clause. The Case

for Adoptlng Standards of Reasonableness and Unconsc1onab111ty,“ ?

27 Stan. L. Rev. 1109 lll7 (1975) ' However, there ex1sts a broadd o

category of cases Wthh holds that whlle such clauses mlght be

reasonable in 1nd1v1dual cases, the burden will be on the mortgagee>

to establlsh that enforceuent in a nartlcular case is justlfl°d

They tend tc reject the interes market
justification for due~on-sale claases and
emphasxze that the mortgagee must establish
in the individual case that the transfer v
.. threatens to impair security or, at S ey
" least, increases the chances of default e
- and foreclosure. : ‘




Osborne, Nelson and<Whitman;'Real Estate Finance”Law;vPart;5;23

at 394 (1979). B S R T St

The category of cases denying enforceablllty of due—on-sale

clauses also includes the following: 1In Sanders V. chks,‘3l7

So. 24 61 (Miss. 1975), a mortgagor s grantee sought an 1n3unct10n
against a trustee to prevent foreclosure of a deed of trust ‘ The
Mississippi Supreme Courtf 51tt1ng en banc, declared-» |

After reviewing some of the cons1derable volume
of current literature on the subject and the
cases from other jurisdictions decided since
mortgagees hegan imposing restraints [sic] on .
alienation on borrowers, we hold that such restraints -
[sic] are not per se invalid, and that such a
restraint may be be valid, dependlng upon whether it
is reasonable under the circumstances. . . .
We hold that the restraint on alienation in the
deed of trust involved in this case, which has no
- relation to any threat to the legitimate interests
o .of the mortgagee, is invalid. As to what would -
" constitute a threat to a mortgagee's legitimate -
interest is not before us; the development of the -
law in this respect must abide future cases. .

And again, in Tucker v. Pulaski Federal Savings and Loan

Association, 252 Ark. 849, 481 sS.w.2d 725 (1972), property was sold

even though the mortgagee refused to approve the purchasers. ‘The
mortgagee- invoked the acceleratlon clause and prevalled in the
trial court. On appeal the Arkansas Supreme Court reversed the

trial court, determining that the mortgagee's ob]ectlons to the

purchasers were unreasonable. Then it added after quotlng exten-

sively from the Baltimore Life Insurance Company case, suEra..

Of course, we can certainly see why a mortgagee would
object to some transfers; a mortgagor, if permitted
could sell his equity in property and transfer the
indebtedness to a person who had been convicted of
‘operating a bawdy house, operating a gambling
house, or illegally selling whiskey or drugs. . .
- . an individual who persistently had failed to pay

- his obligations, who was without a job, or who had

a record of permitting property to deteriorate.
On the octher hand, and this freguently happens, -~
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a mortgaaor could be transferred from his job to

" another location and, if persons to whom he desired
.~ to sell the property could be arbltrarlly disap-
proved by the loan company, he could be 1n the.

' position of being forced to sell to someone at "
great sacrifice. This could well be true even
though a loan might be three-fourths paid. - The

~validity of such a requirement would leave a
'mortgagor much at the mercy of the mortgagee..,.

This comes very close to home when we con51der the hlchly‘transaent
nature of our suburban Northern Vlrglnla area, and even more to

the point when we conslder the efforts made by the Lipps to convey
their property. In ‘this Arkansas case, the Supreme Court concluded
that the mortgagee "cannot, simply on the basis of the guoted
clause accelerate the note, declare the indebtedness due and
payable, and foreclose the property. This procedure cannot be.

countenanced in a court of equity." 481 S.W. 2d at 729

Cases supporting our position are not restrlcted to the lb‘}_;j

West and the South. In Nichols v. Ann Arbor Federal Savings and:

Loan Association, 250 N.W.2d 804 (1977) (leave to appeal denied),

the court held that a due-on sale prov151on could not be enforced
as agalnst a sale by 1nstallment land contract, (the present case
at bar) where there was no allegation by defendant that. the securlty
was belng subject to waste. The court adopted a restralnt on
allenatlon rationale, saying-

'Michigan has adopted a flex1ble approach in the

area of restraints; a restraint on alienation

will not be enforced unless it is found to be

reasonable in a oartlcular case.

Inasmuch as Virginia applies a "reasonableness" test concerning

restraints, see Carneal v. Kendig, 196 va. at 609- 10 :an aporoach

to "due-on-sale” clauses similar to that adopted by the california

" and Michigan courts is proper. In Virginia, the general rule is
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and has been for many years that reasonable restralnts on allena-
tlon are allowable, but an absolute and unouallfled restralnt as'“wmf
to estates generally, whether legal or equltable is 1nadm1551ble. |

Camp V. Cleary 76 Va. 140 (1882). The Vlrdlnla Supreme Court

reiterated this same viewhin Carneal v. Kenalg, 85 SP 2d 2:5 (19 5) '

saying:

ff“* * * The rlght of allenatlon is an 1nherent :
- and inseparable quallty of an estate in fee 51mple.
"~ In a devise of land in fee 51mple, therefore, a
. condition against all alienation is void, because
repugnant to the estate devised."™ White v. White,
108 w. va. 128, 131, 150 S.E. 531, quoting from
Potter V. Couch, 141 U.S. 296, 11 S. Ct. 1005,
1010, 35 L. ed. 721. Mandlebaum v. McDonell, 29
Mich. 78, 18 Am. Rep. 61.
- "It is frequently said that a reasonable restraint
on alienation is valid. Obviously, there can be
no adequate general test of reasonableness in
this connection. The basis for decision would
seem to be whether, in the individual case, the
- policy in support of free alienation on the one
- hand outweighs on the other the policy to carry
"out the wishes of the grantor or testator.
In connection with the determination of this
question there must be considered also the favor
or disfavor which the limitation under scrutiny
~ has in the law. * * *#" 1 Minor, Real Property,
(2d ed.) Par. 555. ' Camp v. Cleaxry, 76 Va. 140

Tucker V. Pulaskl Federal Savings and Loan Assoc1atlon,

supra, and Baltimore Life Insurance Co. v. Harn, supra, dld not

Autilize a restralnt on allenatlon" rationale.v They dld howeVer,”;'
clearly establlsh that 1t would be 1nequ1table to allow acceleratlonff
absent harm to the securlty interest. Under either ratlonale,:"
the mortgagee in the present case: should not be allowed to accel—:
erate and foreclose absent a showing that its securlty 1nterest ls
in jeopardy. |

In the present case here, since there has‘been”no.impairment’

to security, the sole reason to foreclose appears to be for the
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- resulting economic advantage to the lender. After:recelving.tno‘f
points at the inception of the present loan, by denanding:fullhv
payment now ($38 800) the lender can reap an addltlonal elght to-‘
ten points in today [ market based on a new loan of $37 000 by the lf
investment of only the dlfference of $6 200. We belleve such a
course of actlon to be contrary to publlc pollcy.and objectlonablewli
to a court of equ1ty as a rorfelture._ : v»“ | -
For addltlonal cases plac1ng the burden on the mortgaéee
to establlsh that enforcement of such clauses is justlfled seeﬂ

e R SR e s ;gﬁ
Bellingham First Federal Savrngs and Loan Assoc1atlon V. Garrlson

87 Wash. 24 437, 553 pP.24 1090 (1976); Flrst Southtern Federal

Savings & Loan Association of Mobile v. Britton, 345 So. 2d 300

(La. Civ. App. 1977); Clark v. Lachenmeier, 237 So. 24 583 (Fla.

App. 1970); and Continental Federal Savings & Loan Association v.

Fettey 564 P.2d 1013, 1019 (Okla. 1977).

Other courts have decided the issues presented here dlfferently.

See Century Federal Sav1ngs % _Loan Assoc1atlon of Brldgeton V.

Van Glohn, 364 A.2d 558 (N.J. 1976). Thls case and others c1ted |

in it do not discuss the realism of the}exorbitant costs.of sellingi_
and refinancing. Certain other'courts; although frequently cited' |
with the Century case above, feel that the equltles between sellerﬂ?.:
and lender “should ‘be balanced by the trlal court" before allow1ng.-”

exercise of the due-on clause. Mutual Federal Sav1ngs and Loan

Association v. Wisconsin Wire Works, 205 N.W. 2d 762 (1973) and

239 N.W: 24 (1976).

- The Court's attention is also called to the recent Federal
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Case, Glendale Federal Sav1ngs & Loan Assoc1ation v. Fox, 459 Fed

Supp. 903 (1978) wherein the court, under the Doctrine of Federal
Pre- emption denled the right of the state of Californla to prescribe ‘
contents of Deeds of Trust used by 'Federal Sav1ngs & Loan Assoc1a—
tions. The Home Owners Loan Bank Board has now promulgated regula- i
tions to prov1de for due—on clauses in deeds of trust (1976) and
for encouraging, lf not forC1ng, the exerCise of these clauses by
‘the Savings and Loan Assoc1ations under 1ts control. Ironically,_u ‘
the same court quoted the preamble of the Home Owner Loan Act

To provide emergency relief w1th *esoect to home

mortgages indebtedness, to refinance home mortgages,

to extend relief to the owners of homes occupied by

them and who are unable to amortize their debts

"elsewhere. . . . . . . Preamble to HOLA,48 Stat 128 '

The contradlction between the preamble of the Home Owners

._Loan Act and the regulatlons (1976) encouraglng and sanctionlng R

: Federal Sav1ngs and Loan Assoc1ations to exerc1se the due—on clause

is apparent, and such a contradiction ought to be challenged as =
against public policy. HOLC came 1nto being when and because
"40% of our homes were in foreclosure” due to the inability of
"bread line' victims to‘pay their mortgages. ' Low interest rates
on homes (the only justification given by_the courts for exercising‘h
the due-on clauses in more recent years).certainly was'not the |
cause of the situation then. | | |

This same contradiction is enhanced by the follouing‘current
position taken by the Federal National Mortgage Assoc1at10n, co~

sponsor of the uniform instrument" deed of trust used in our

~‘»present ‘case by the defendant First American Savrngs and Loan

' Assoc1ation:




FNMA will not enforce the acceleration-upon-sale |
provision of the FNMA/FHLMC uniform instrument
for conventional mortgages. FNMA Home Mortgage

ServrcrngﬁContract Sup., Sectlon 406, "Change of
Ownership”. C i e

.The‘labyrlnth of addltlonal costs now 1nvolved 1n.the sale:
of prooerty requlrlng new f1nanc1ng should be con51dered - These
1nclude new surveys, loan appllcatlon and appralsal fees, the
“pornt structure" (none nrlor to 1945--—up to 15% of new 1oan
plus 1/12 pornt per month 1ncluded in the monthly mortgage payment
today) , In addltlon, there are ever encrea51ng varlous requlre-
ments of many lenders. today 1n51st1ng the borrower do thls or that’
_(such as sell his present home prlor to flnanc1ng the new home,
thus reculrlng yet another reflnance) S :. ‘h

It is further pornted out that the purpose of the present hlghfh
1nterest rates is not elther almed cr c‘rected at the Sale or
“resale of older prooertv by those wlthrn G glven area or Lhose.
'enterlng or leav1ng the area._ The stated ‘aim of the hlgh 1nterest
f'rates has been to control the expandlng economy-—-new constructlon,,
ﬁ'etc. It 1s therefore reasonable to conclude that thlS current

- —’A

;”empha51s on ref1nanc1ng by lenders (the only alternatlve to
'stralght assumptlons or land contracts)‘ﬁlth 1ts unusually hrchwpu
costs would tend to accelerate rather than help control the expand~
ing economy, particularly in such-a hlghly transient area as
Northern Virginia. Whereas assumptions'and land contracts uould
tend to decelerate the economy as well as benefit seller and

purchaser.

It is further noted that VA and FHA deeds of trust do not
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- include due—on clauses; in fact the VA has establlshed crlterla
whereln the new grantee.may be approved in order that the Veteran/n"‘
Seller may re—apply for another VA loan. ThlS encourages assump—
tions and complements the pOSlthn that FNMA has taken agalnst |

enforcement of the due—on clause in conventlonal flnanc1ng.

Slnce Vlrglnla has recognlzed land sales contracts for many
years, and. since. the use of land contracts would effectlvely be

\precluded in all cases where the balance on sellers trust is at

all 51gn1f1cant,:the”exerc1se of the due-on clause 1n land contracts%:
or otherwise is an unreasonable restralnt on allenatlon, unless o
the lender can prove lmpalrment to its security through waste or”"'f
non—payment The present case is 111ustrat1ve of just such. a‘. o
s1tuat10n.f | |

- and, furthermore;.s1nce the Vlralnla courts have always
abhored forfeltures, foreclosure under the facts of. thls case 15'
'repugnant as agalnst public pO]le unless the lender can show |
_1mpa1rment of 1ts securlty or risk of non-payment.‘ Nelther of
these has been shown by the 1ender. | - X |

. We therefore urge this Court to flnd

"-l. that the land sales contract in thls case is not:

a conveyance or Lransfer of title w1th1n the meanlng of Daragraph
17 of the FNMA—FFLMC unlform 1nstrument hereln,“ i;fifiyor

’2; that such a due-on clause constltutes such an

unreasonable restralnt on the seller s freedom of allenatlon as to
preclude the lender from exerc1s1ng the due~on clause under the

. ‘_‘_.
. it

facts of this case; o or

3. that foreclosure under the facts of this case is
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repugnant to a court of equity as inequitable and against public
policy; and therefore
4, that a permanent injunction against foreclosure |

be granted in this caﬁse.p |

CoEe :jRobert‘E. Swan, Esquire
.%ot Counsel for Complainants
- 10604 Warwick Avenue
... Pairfax, Virginia 22030
“(703). 591-3100
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ASSIGNMENTS OF ERROR

1. The Circuit Court Judge erred in denying Plaintiffs’

requést for a permanent injunction enjoining the enforcement of al due-on-
sale cléusé in a.deed of trust where the:fe was no risk of non—paYnmt |
nor evidence of impairment of security. |

| 2. The C1rcult Court Judge erred in fJ_ndJ.ng that the provisions
| of Paragrapn 17 of the deed of trust, under the facts Dreseni-ed in this
case, were legal and enforceable and in accordance with the Statutes of
Virginia, as well as applicable Federal Law.

. 3. The Circuit Court Judge erred in finding as a matter of

law that the execution and recordation of the contract of sale constitutes

a breach of Paragraph 17 of the deed of trust.
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BEEN MATUR " THEY HAVE]

OR NOT. ALL WE KNOW IS THAT AS A F

BEEN MAKING THE YMENTS REGULARLY.

THE C : $Es soME INTERESTING
QUESTIONS, IT SEEMS TO ME. 'SITION IS THAT THE
SECURITY FOR THIS DEED OF T TNS NOT AFFECTED, AS -1 UNDER-
STAND YOUR POSITION.
SWAN :

THE COURT:

THAT 15 -- YEs;

THERE IS NO JEOPARDYNG

MR. SWAN: THAT IS ABSOLUTELY CORRECT.

THE COURTQ THEY HAVE A PROVISION IN HERE

WHICH 1S, SOMEONE REFERRED TO AS THE ACCELERATION CLAUSE

IN THE EVENT THAT THERE IS -- IT SAYS, IF ANY OR, IF ALL OR
ANY PART OF THE PROPERTY OR AN INTEREST THEREIN IS SOLD OR
TRANSFERRED. ~ MR. NAGEOTTE, IT RAISES SEVERAL QUESTIONS IN
THE MIND OF THIS COURT. I RECOGNIZE THE BASIC CONTRACT
PRINCIPLE THAT PARTIES OR ENTITIES CAN CONTRACT TO DO ANYTHING
AS LONG AS IT'S NOT ILLEGAL OR CONTRARY TO PUBLIC POLICY,
BUT ISN’T THERE REALLY UNDERLYING A PUBLIC POLICY THAT
ENCOURAGES AND PROMOTES EVERYBODY TO GAIN A HOUSE? THIS IS
ONE OF THE IDEALS OF THE AMERICAN WAY OF LIFE: THAT EVERYBODY
SHOULD HAVE A HOME; AND IT SEEMS TO ME THAT THIS PROVISION, |

IF IT'S CARRIED TO ITS ULTIMATE EXTREME, AS -YOU HAVE DONE "IN THIS
CASE, RUNS CONTRA’QY TO THAT PUBLIC POLICY.,

MR, NAGEOTTE: May I BE'HEARDi,Yo
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ER WILL OBTAIN A LOAN
SOMEWHERE ELSE; WE WILL PA S>MOAN OFF, IT HAS NOTHING

: OUR HONOR. THESE

SUBJECT TO PAYMENT OF THE LOAN.

OVAL OF THE BANK,

~ NOW, IT DISTURBS ME TO HEAR THINGS LIKE,

THIS IS THE AGE THAT EVERYBODY SHOULD HAVE A HOUSE, AND ALL
THAT, BECAUSE I SEE ERODING AWAY THE ABILITY OF THE BUSINESSMA
TO PROTECT HIMSELF. WHEN THIS IS SUFFICIENTLY ERODED AWAY,
YOUR HONOR, BY RULINGS OF COURTS -- AND [ WOULD POINT OUT TO
YOUR HONOR THAT THIS DUE-ON-SALE CLAUSE HAS BEEN ATTACKED
IN -- HOW MANY STATES, MR. BORINSKY? | |

MR. BORINSKY: WELL, VIRTUALLY EVERY ONE.

MR. NAGEOTTE: -VIRTUALLY EVERY STATE IN THE
COUNTRY,

THE COURT:- WELL, HOW HAVE WE AVOIDED 1T?

MR. NAGEOTTE: WELL, BECAUSE VIRGINIA IS A
VERY CONSERVATIVE STATE, YOUR HONOR, AND MOST PEOPLE WOULDN'T
EVEN CHALLENGE IT, LET ALONE ANY JUDGE GRANT IT, BECAUSE IT
APPEARS. .. | | |
| THE COURT: WELL, MAYBE WE'RE GOING TG PLOW
SOME NEW FURROWS HERE, MR. NAGEOTTE.

MR. NAGEOTTE: WELL, YOUR HONOR, MY_
15 WE NEVER SEEM TO

PROBLEM WITH PLOWI

b

MR. NAGEOTTERL
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THE COURT: No. I TELL YOU WHAT CONCERNS ME,
MR. NAGEOTTE. AGAIN, I'M NOT WORRIED SO MUCH ABOUT THE
PROPOSITION OR THE PRINCIPLE OF‘LAW AS RESTRAINING ALIENATION
OF CONVEYANCE OR TRANSFER, I DO HAVE SOME PROBLEMS, THOUGH,
WITH THE PROPOSITION THAT THIS COULD POSSIBLY BE TAINTED OR
AGAINST PUBLIC POLICY, THAT THERE 1S NOTHING BEFORE THIS
COURT AT THIS TIME THAT WOULD INDICATE THAT THE SECURITY
INVOLVED IS IN JEOPARDY. THE CREDITORS HAVE SIMPLY INVOKED
A PROVISION THAT BECAUSE IT HAS BEEN TRANSFERRED, OR AN
INTEREST HAS BEEN SOLD OR TRANSFERRED. THIS IS AN AREA THAT

| GIVES ME SOME CONCERN,

MR, NAGEOTTE: 1 CAN APPRECiATE'THAT, YOUR
HONORW BUT LET ME ASK YOUR HONOR IF YOU WOULD AGREE TO 9fE
MORE THING, WOULD YOU RE-READ PARAGRAPH 17. IT DOEEN/T
SAY THAT THEWCAN ONLY INVOKE THIS CONTRACTUAL PAGHT IF -
THE SECURITY IS MWPAIRED., IT DOESN'T SAY TRAT. |
THE COURT: . I UNDERSTAND AGAT. THAT'S THE
AREA THAT BOTHERS ME THE™WQOST.
MR. NAGEOTTE:N\BYr IF IT DOESN’T SAY THAT,
YOUR HONOR, THEN THEY CAN IM¥OKENT, Af-WILL;
| ~ THE COURLY YEs.
MR. NAGEOTTE: AT WILL, YDUR HONOR,
THE COURT: AT WILL.
MR, NAGEOTTE: AT WILL.
THE COURT: THAT'S RIGHT. IT SAVS ATN(ILL.
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| MATAER DECIDED QUICKLY IN VIRGINIA, AND WE WILL HAVE SOME"
\ -

PROPBRTY TO HIS YOUNG MARRIED SON AND DAUGHTER-IN-LAW WH

ARE ON WELFARE, AND YOU COULDN’T COLLECT THE PAYMENTS,/ AND
ALL OF THESE THINGS COULD HAPPEN, YOUR HONOR;.AND THEN YOU
SAY, OH, YOW CAN PROVIDE FOR THAT. YOU PUT IN THERE, WELL
YOU CAN'T DO TRIS UNLESS THE SECURITY IS IMPAIRED, AND WE
WOULD BE IN COURR EVERY DAY, THIS DOCKET WO¥LD BE SO FULL
OF PEOPLE WHO ARE DEING FORECLOSED ON, ARGUING ON THE BASIS
THAT THERE HASN'T BEEN A LEGAL DETERMINXTION THAT THE SECURIT\x
IS IMPAIRED; SO I'M SAYNYG, YOUR HONGK, IT'S MY HUMBLE : 
OPINION THAT WE OUGHT TO JYST SQUERZE THIS CASE OFF, AND T
WOULD éREFER To SEE YOUR HON ANT THE DEMURRER, ENTER THE
ORDER, AND LET MR. SWAN TAKE § REMEDY TO THE SUPREME
COURT, BECAUSE THAT IS THE ¥AW AS\IT NOW STANDS WITHOUT
COMMENT OR REFERRALS. - B
BUT IF YOUR HONOR DECIDKS OTHERWISE, THEN LET'S
JUST GO AHEAD AND SA¥ THAT YOU'RE -GOING HOLD THAT CLAUSE,
DOES IT IMPAIR TH SECURITY OR DOESN'T IMPA R,SECURIfY; OR
IT's voID As AGAINST PUBLIC POLICY, OR IT’'S AN IMPROPER
RESTRICTION @fi PROPERTY; AND LET’S GO RIGHT ON DQWN TO THE
SUPREME COMRT. LET'S SAVE ALL OUR CLIENTS A LOT OK TIME AND
MONEY AMD ARGUING AND HASSLING; AND IF YOU FIND THATN\WE'LL
JUST MAVE TO GO THERE INSTEAD OF MR. SWAN; AND WE'LL G THE

N\

AW IN VIRGINIA, \\\

THE COURT: WELL, HERE'S ANOTHER PHRASE THAT

MR, NAGEOTTE 43
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1| GIVES ME PARTICULAR CONCERN. I, AND AGAIN, OF COURSE, IT'S
2 | NOT up TO THE.COURT.TO'REWRITE CONTRACTS, THE COURT DOES

3 | NOT DO THAT. BUT HERE AGAIN, IT COMES AGAIN TO THIS QUESTION
4 | OF PUBLIC POLICY, AND THIS PHRASE STANDS OUT TO ME, AND, |
5 | OF COURSE -- | |

6 THE LENDER SHALL HAVE WAIVED SUCH OPTION TO

7 | ACCELERATE IF, PRIOR TO THE SALE OR TRANSFER, THE

8 LENDER AND THE PERSON TO WHOM THE PROPERTY IS TO

9 " BE SOLD OR TRANSFERRED, REACH AGREEMENT IN WRITING
10 | THAT THE CREDIT OF SUCH PERSON IS SATISFACTORY TO
TR R THE LENDER, AND,.. |

12 | HERE 1S THE CLAUSE THAT:

L 13 ANDjTHE INTEREST PAYABLE ON THE SUMS SECURED BY
- | A THIS DEED OF TRUST  SHALL BE AT SUCH RATE AS,THE
15 | LENDER SHALL REQUEST. |
16 | MR, NAGEOTTE THAT’S CORRECT, YOUR HONOR.

17 THAT S EXACTLY WHAT IT SAYS.

20984

18 : THE COURT: I kNow THAT, MR. NAGEOTTE.

- FCRM

19 MR, NAGEOTTE: 'AND WHAT THAT SAYS, YOUR

97002

20 HONOR, IS THAT THE LENDER HAS THE RIGHT TO READJUST THE...

§ 21 THE COURT: HAS A RIGHT TO READJUST THE
22 | INTEREST... | _ ,
: 2 - MR. NAGEOTTE: HE HAS A RIGHT To...
24 THE COURT: ... AND IF THAT’S NOT ACCEPTABLE

25 |TO THE PARTIES. IF IT'S CARRIED OUT THEN, THERE IS AN

THE COURT 44 -
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ACCELERATION,

POLIgS, PEOPLE CANNOT CONTRACT TO DO THAT, THEN -I THINRNWE'RE

. MR. NAGEOTTE: BuT, YourR HONOR, BEAR IN
MIND\THAT WHEN THE LENDER BORROWS THE MONEY, SIGNS THE DoCu-
MENTS, )E SIGNS AGREEING TO THIS PROVISION. IF YOU MGLD
PROVISIONSN\LIKE THAT VOID, YOUR HONOR, THE LAW OE/CONTRACTS
WOULD BE IN ANERRIBLE STATE. PEOPLE COULD NgA CONTRACT FOR
WHAT. THEY WANTED KO CONTRACT FOR. WE WOULZ HAVE TO, BEFORE
WE MADE ANY CONTRACT} WEIWOULD HAVE TO COME TO THE COURT AND
SAY, “How DOES YOUR HONOR_FEEL ABOUP THIS CONTRACT? Do

YOU FEEL IT'S ALL RIGHT?” E Aw GIVES CERTAIN PEOPLEfWHO
ARE NOT SUFFERING FROM DISAB ' THE RIGHT TO CONTRACT; AND
YOU MUST -- YOU CANNOT AS8UME THATNIF THEY SIGN THE
DOCUMENT, THEY DIDN'T ANOW WHAT THEY WKRE CONTRACTING‘FOR;’.j
THEY DIDN’T KNOW WHAT THEY WERE ApREEiNG 0. THE LAW IS
THAT IT'S ASSUMED THAT THEY DID. IT'S CLEAR™ND UNAMBI GUOUS.,
AND IF THEY,AIGN AGREETNG TO fHAT; YOUR HONOR; ':'ESS THIS
COURT 1$/WILLING TO SAY THAT THAT IS VOID AS AGAINSTNPUBLIC

RAGHT BACK TO SQUARE ONE,

DEALING WITH ANOTHER VERY -- [ DIDN'T EVEN WANT TO GET INTO,

I MIGHT ‘POINT OUT TO :YOUR HONOR ALSO.THAT WE'RE

BECAUSE IT FRIGHTENS ME, BUT IF YOUR_HONOR WILL NOTICE, AND
MR. SWAN ALLUDED TO IT IN HIS ARGUMENT, THAT IS ON AN
APPROVED FNMA FORM. THAT'S THE FEDERAL GOVERNMENT, YOUR
HONOR. THAT FORM IS APPROVED, REGULATED BY THE FEDERAL

MR. NAGEOTTE 45
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GOVERNMENT; AND WE HAVE THE FEDERAL REGULATIONS HERE WHICH,
AND SOME CASES, SOME DECISIONS CONCERNING WHAT OCCURRED IN
THE CALIFORNIA CASE. REMEMBER, I SAID IT WAS ONLY ONE -
CASE IN ONE STATE THAT HAD DECLARED THIS PROVISION VOID,

AND THAT WAS CALIFORNIA, AND WHAT HAPPENED IN THAT CASE,
YOUR HONOR, AFTER THE CALIFORNIA COURT DID}THAT,VTHE FEDS
CAME OUT AND SAID, “THAT'S TOO BAD ABOUT THAT. THIS DOES
NOT APPLY, IT’S FEDERAL REGULATIONS.” I WOULD SUBMIT TO
YOUR HONOR THE FEDERAL REGULATIONS ARE A POINT IN THIS CASE
FOR YOU TO LOOK AT, AND THAT 1S REGULATION ON SECTION 556.9
OF THE FEDERAL REGULATIONS 989, WHICH CALLS FOR CLAUSES OR
ALLOW S AND Ls THE IMPOSITION OF LATE CHARGES AND DUE-ON-SALE
CLAUSES. I’LL GIVE YOUR HONOR THIS FEDERAL REGULATION.

I KMOW, WE HAVE THE ANNOTATED LOAN MANUAL,

REVISED EDITION, FEDERAL REGULATIONS DISCUSSES THE PROYISIONS
THAT MAY PLACED IN A CONTRACT WHICH WILL BE APPRGVED BY
FEDERAL LENDERSy_AND THIS I/LL TENDER TO YOUR HONOR AS THE
PORTION OF THE ANNOSATED MANUAL WHICH AFEECTS THESE TYPES
OF LOANS, ﬂ

['LL GIVE YONALS®, YOUR HONOR, THts CURRENT
DECISICNS OF INTEREST, FEDERAL HoiE LoAN BANK BoARDS DUE-ON-
SALE REGULATIONS PREEMPP STATE LAW RENFEDERAL ASSOCIATION,
“STATE REGULATION VALIDITY AND ENFORCEWBILITY OF DUE-ON-
SALE CLAUSES AXD MORTGAGE INSTRUMENTS OF FEDERMA_ASSOCIATIONS
EXECUTED o OR AFTER JUNE 8, 1976, RENDERED iNAPPL; ABLEn”

* x % 4

MR. NAGEOTTE ‘16
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MR. SWAN: Well, the Lipps will testify for
élmost a yéar _preceding thé sale of--to Sandmar, they
attemoted to sell their home; that all payments‘wefe ‘
made promptly; that the house is in good condition.
Sandmar Associétes, Mr. Brunnéll,lwill testify that
the payments have been made regularly sincé then.
There.has been no'impairment of-security. |

And, I have a brief, here, that I hope will
convince this Court that the same phiiosophy thatlhas:
|beén used fhrouéhout this country; north and séﬁ££,.

east and west, to enjoin such a foreclosure as this,

has been part of Virginia law for a hundred years.

~THE COURT: All right. Mr. Nageotte;

If Your Honor plea

Borinsky and I will 'S § this morning.

Mr. Borinsky will take statement; I'll take

1 take»cross and he'll e direct.

the closing.

THE COURT: That will be fine, all right=

MR. BORINSKY: May it please the Court, Your

Honor, we are going to show that First American Savings

i
i

iLoan, that the Lipps entered into a deed of trust, and
the deed of trust grov1ded us with a right to accellera

| the note secured by the deed of trust if the property

te

Sharlene J. Thomas C ';V, 47
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were transferred without our consent.

We feel it is undisputed that it has not been
our consent. And, asvsoon as we found.out,about the
transfer, we immediately accelerated the note. And, HS
feel that the overwhelming wéight of authorit&land

specific Virginia statutory provisions authorizes to

1

!

pursue this course of action.

THE COURT: All right. Mr. Swan; you may ca,

youX first witness.

Thereypon

JOSEPH M. BRUNNELL

was called as a Witness by counsel foy/ the Complainants,|

and having been prewously duly swgrn by the Clerk,

lwas examined and testifNed as- llows:

DIRECT EXAMIN ON
BY MR. SWAN:
0 Would you stfte your namg, please?

% Joseph M,/Brunnell.

& And, ere do yvou live?
A 727% Buena Vista Court, SpringfieN], Virginia.
Q And, what is your occupation?

Accountant.

Sharléne'J. Thomas v . ASVR, 48
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known '.as lot 35, Section 1, Irongate?

Q. And, how long have you been an accountant?
T e

A. Fourteen years.

Q And, for whom do you work?

A Self-employed.

Q And, do you have a degreé in accouﬁfing?

L Yes.

Q. From where?

A Ben Franklin University.

Q Are you an'dfficer of_Saﬁdmsr Associates?

A. Yes. | ’

Q ‘Did.there come a time'iﬁ‘l979 that ydu purchasée

entered into a contract for the purchase of the property

A Yes.
Q. And, from whom did you contract to purchase
the property?

A The Lipps.

Q And, is tﬁat contract to purchase recoxrded?
A Yes. |
MR. éWAN: Does Your Honor have that ig/;h%s
éase? | - . |
THE COURT: I thd v.' Yes, we have the
contract. It shgs that it was rect ed in deed book.

N
A

ol wle
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That\s not part of my°case.
MR. NAGEOTTE: All right..
. SWAN: Well, it's just as easy'_ get them
in now as on tho,.three.
MR. NAY OTTE:. Weil, it's not #h dispute, is D¥2
THE COURTXN All right, this/document wilivbe“

number three.

[ 8

'(Thereupbn, the a bve—feferredzto dqcumenf
was marked Com ainant;s Exhibit No. 3,
foé IdentifjfatioN.)
(Thereupgfi, the abov -referred téiddéumeﬁt
ﬁafke Complainant's EXRibit No. 3,.Qas ,'
recdived in Evidence.)
MR. XAGEOTTE: What we're here fox today is
we attempt€d to foreclose, which was tempofa"ly
enjoined by the Court;_ Today, what we're here r is
the,'njunction'hearing.z

THE COURT: You may go forward.

~ BY MR. SWAN: -
Q Mr. Brunnell, has Sandmar been making the

payments on this house for the last year?

A Yes.

0. When did they'commence making the payments?

Sharlene J. Thomas
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A April, 1979.
Q@ . And, did they make them--how did they make
these payments?
A All payments were made timely on a partnership

check, Sandmar Associates, made payable to the savingé
and loan. And, the check clearly identified fhe loan“
hﬁmbe: on which the probeeds were being‘remitted.‘ |

Q And, whenjdid you first~gét the check back
from the lender? |

A. Decémber, 1979.

") .

Q. Is this the letter and the check that came back
| A Yes.
MR. SWAN: 1I'd like to have this identified

'‘as our exhibit number four.

THE COURT:  All right, give it to the clerk;
lark it as number four.
(Thereupon, the above-referr to document

was marked Complainant’ Exhibit No. 4,

for Idenfif;catio

(Thereupon; aNabove-referred to document |
marked £omplainant's {xhibit No. 4, was
feived in Evidence.)

MR. SWAN:

7': oto wls

.Sharlene J. Thomas L ' va. 51
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1 ||{That' all he czn do.

2 {R. NAGEOTTE: Yes, sir, that's what A4/want
3 |lto make clea He can't testify concernin n opinion
4 {lor a conclusion.\ He can testify only #€ what was told.
5 ~ BY MR. SWA /o

N . ’/
6 Q Why wasn't it ccess £, as far as youi.were

7 llconcerned or Sandmar was copCerned?

8 MR. NAGEOTTE: bjectiwn, Your Honor. That's
9 llexactly why I object#d.
10 . THE coupf: Well, let him lay\ghat he was told

11 land what dedycftions he drew there. I think that's fair.

~

12 B R. NAGEOTTE: I agree, Your Honor.

ut,
G ~ 13 |lthat Masn't the question that was asked.

14 | MR. SWAN: What were YOu told by First Ameffqif?

5 THE WITNESS: I was told by First American,

, 16 |Mr. Harrison, specifically, that if Sandmar was willing
17 |l to pay approximately twd points and approximately
18 || thirteen-and~a-quarter percent interest that he would
19 |iconsider dropping any future actions against Sandmar
20 llor the Lipps. |
21 ' THE COURT: What was the interest rate?
22 | THE WITNESS: Thirteen-and-a-quarter. And, his

LY

23 || term was, "approximately, thirteen-and-a-quarter percent

Sharlene J. Thomas = S, 52
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Your Hondr.
BY MR. SWAN:
Q And,-tﬁo'points would be how much money?
A Approximately., $600.
0 Aﬁd, what did you say to this?

A I told him it wasn'tlacceptable. That i '
'didn't feel.that we had done anything outside of'our
contract other than to assume to pay the debtéiof the
Lipps. And, thét I‘didﬁ‘t feel that tﬁat.wasia pérﬁ of
our contract. | | | )

MR. SWAN: I have no further gquestions.

THE COURT: You may Cross examine.
CROSS EXAMINATION

MR. NAGEOTTE:

Q Mr. ugnell, you say you're an ccountant
by trade? |
YA Yes.
Q And, do you repre t, as an account¥— You say

you're self-employed, I ellievdy
A Yes.

- Q Do yoy/represent other firms O persons in
‘their accowft matters and bookkeéping mattegs?

A, Not at the present time, no.
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them\ rushed up here by someone after they're found ,

‘from t files.

HE COURT: Well, they're only markegd for the

record for i entification purposes, only, this point.
MR. NAGQEOTTE: All right. | |
BY MR. NAGEOTTE: |

Q Mr. Brunnel exhibit A fgr idgntifica£ibn'is-
a letter frqm'Mr. Swan X% Firét- merican Sa&ings»and
Loan Association advising Xh Mr. Swaﬁ has'the éower'
of Attofney té act for M;. an M;s. Lipps, is.thaé_
correct?

A Correct.

Q vAll right/ Now, exhibit one,.whiéh is_the
land contract f4r sale of improved real  roperty;'_
Virginia=--whZch is your exhibit one--this ¢ ntraét was
dated and/signed by the Lipps and youréelf, jo\sph M.

Brunne)l, secretary of Sandmar Associates,-Inc.,\Qn
the A1lst of April, 1979, isn't that correct? BN

A That's correct. ' \\\

Q. So, with that being correct, on May the 15th,
1979, your attorney--I guess Mr. Swan was your attorney,
is that correct?

A Yes}

54
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Q Your attorney, Mr. Swan, wrote to First
American, sending them a copy of a Power of Attorney
that he had for the Lipps, and he made no mention of a

land sales contract, which was recorded and which was

dated April 21, 1979, is that correct?

A That's correct.

Q As a mattef of fact,.the land cdntract'waé

recorded at least by the cierk‘s certificate on the

14th of May, 1979. Do you agree with:that? .Ihat's

the.cierk-of.the éircuit court. | o
A - Yeé.‘

Q Okay. So, on the 15th of May, your attorney

wrote a letter to First American éfte: this land sales

~

contract had beén.executed; that is, after your deal
had been completely~consumﬁated with the Lipps,.had.
been signed by‘you all, had been recorded in the land
records. Then,‘your'atﬁorhey wrote to.First American
and said noéﬁing about that. He just sent Ehem a
Power df Attorney which he.got from the Lipps, is,ﬁhat
right? | |

AR .That's right. 

0. Now, I believe ydu said that there came a time

in--was it November or December, 1979, that you called

Sharlenev.]. Thomas R sVR, 55
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Mr. Harrison or Mr. Harrison of First Améfican'aavings_s
Loan calléd you?
A, Mr. Harrison called me.
Q Mr. Harrison célled]you. Ahd, is that the
first time you had had a conversation with Mr. Harrison?®
A That‘is tﬁeAfirst time that I pérsonaily-had
a contact with Mr. Harrison. | |
| Q | Fine. .What did Mr. Harrison tell yéu ébédt
this mattér? Did he téll you hé had fouﬁd.out abéut
this land sales contract? |
a. Yes, he had. He -did say thaﬁ.

Q. Did he tell you that as a fesﬁlt of that, that

-the savings and loan, First American‘Saviggs & Loan,’

was going to accelerate this note?

A No, he‘didinot. |

0. He did not. 'D;d he tell you thét he would
have to--if you wanted to assume it, you wbuld have £o

buy it by the conditions 6f the savings and loan

association?

A' Af+er he stated the conditions.
Q And, the conditions were as he stated them,
is that correct?

A, The conditions were that we pay two points--an

*Sharlene J. Thomas
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addltlonal two points on the outstandlng balance and

allow the interest to be accc]erated to approx1mately

thirteen-and-a-quarter percent interest. And, then,

if we would consider that, he would allow us to assume

the loan.

Q All right. And, I assume because we are in

Court today, it was your decision not to pay that

amount, to assume it?

A I would say it was a collective.debiéion.

K

@ All right. Is Sandmar Associates, Inc.: in

the real estate business? .

A No.

g What kind of business do you do?

A We use it for investments.

Q. It's an investment firm?

A. Yes.

Q Who are the principals of Sandmar Associates)

Inc., the investment firm?

A. Stanley Sherman and myself.

Q. And, is one of the purposes of this firm to

invest in real estate?

A, Yes.

is this particular house that

o K) o
w W< w«
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Power of Attorney from the sellers, the Lipps?

E COURT: . It calls for a legal‘co

on his part.

MR. NAGEOTTE™ cross examination.

THE. COURT: I und tand that. But, you're

asking for a legal o eotte. If he knows,

that's one thi . But, he hasn't been alified as an

attorne at this point.

" BY MR. NAGEOTTE:

vQ . sir, paragraph five of exhibit one, which is
your contract--land sales contradt——recites the Power
of Attorney provisions, does it not? In other words, -

i

it cites that you or your attorney would receive a

A It doeé ¢ite that, yes.

Q And, is thét the same Power of Attcrney;that
your_attorney.told Fifst American about when yéu wrote
that.letter of May 15, '79?

A It would be an aésﬁmption on my part; I don?t
know.

Q All right, does this land sales cohtract also
appoint an escrow agent for purposes of holding the
normally used. documents to convey titles such as the

deed and such as a release of the contract in the event

Sharlene J. Thomas | V‘:‘V 58
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a device prepared by the attorney to assist you in the

 g' : '.32
that performance is not met under-tﬁe contract?
A I believe so, but I'm not sure of the mechaniés
of how this.land sales contract works. Ifm'hot aﬁ
atﬁérney;

Q All right, sir. The land sales contract was

purchase of this property, is that correct?

A Yes. .And, I.do believe‘that he-mentibned
that it was also a device thaﬁ WOuld éssist‘the Lipps
in selling the home. )

Q  All right."Did the attorney in this case
;ep:esent‘both,yoﬁ and the Lipps?

A In the sense that--I believe he was the

settlement attorney.

0 All fight.‘ Well, how did_Sandmaf Associates
find o about the Lipps?

A. ThX™eugh Judy Héover.of Century RepAty.

Q. And, is . Swan your attorpey or the realty
comﬁany's attorney?

A He's our attorneys’

Q And,'he'ha #Ted this tramgaction because you
were the purchaSers, is that correct?
A es.
. ’ . ‘ T -év‘
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//A Yes. .

33
0 ‘“At e-time——or) let me ask you,‘ 1d the
realty company brin his deal to u?. In bfher words,
did they bring it to you sk you if_Sandmaf .
Aésociates, Inc., ¥6ur investment & ény, would be
interested~fn making this purchasé?

| records, had the due on sale provision and had in

Q-"Had you made prior purchases on land sales

contracts where there were due on -sale clauses involved?

A Not prior to this one, no. ;

— 0 Not prior to this one. Have you made some sing
Ai Yes. |
Q _And, have you made them all iﬂ this_same. ’

manner, this recorded land sales contract and these
documents like the Power of Attorney?
A. I believe s0.

Q Were you aware as of the settlement of this

property that First American Savings & Loan Association

wés the first trust hblder?

A Yes.

Q- Were you aware as of the settiement of this
proper;y'that the de=2d of trust, the third purchase mone

deed of trust, =xhibit number two, as recorded in land

e?

4

i\
\

Yy

- 60
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boldfaced ty?e in the margih this laﬁguage, "notice
ﬁhe‘debt secured hereby is subject to call in full of'
the terms thereof beiné modified in the eveﬁt,bf sale
or cohveyance of the property éonveyed"?

A . No, I néver read the deed éf:trust.

0. All right, wefe_yqu represented by an aﬁtorﬁéf,
Mr. Swan, at that.time? | |

A Yes.

0. Did Mr. Swan, on YOur bghalf, doititleA'
examination work?

A fgs.

0 All right, did Mr. Swan ever tell you that

he wasn't awvare of that due on sale clause beaing on

there when he did his titie examination?

A | I believe so, yes.

o He told you it was on there when he did his’
title examination?

A Yes, I believe sb‘

MR. NAGEOTTE: All right, thank you. I ha

il no furthe vestions.

THE COURTI~DoO you have other gusstions?

MR. SWAN: Just-ones

=pTRECT EXAMINATION

Sharlene J. Thomas
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BY MR. SWAN:
o Is there anything in this deed of trust,
whatsoever, that says that First American Savingsi&

Loan Association can charge you two points in an

assumption of their loan?

MR. NAGEOTTE: Objection, Your Homor. The

document speaks for itself, and he already testified E

that he had never seen it before. ' He justAgét‘it from

his attorﬂey.

-~
.€

THE COURT: Yes, the dodument speaks for
itself.

MR. SWAN: Well, Mr. Nageotte's been going over

.these documents pretty well.

THE COURT: I'm about to.call him down, too;
Ha's been‘géing'ovef these. documents and--- o .
MR. SWAWd: I'a like to noté for the record--
THE COURT: Th; documenté speak for themsélves.
You can't change them for the record. |
MR. SWAN: I'd like to note for the record
that there is'noth;ng in this deed of trust that
adthoriées First American.Savings & Loan Association
to collecﬁ two poiﬁts.

MR. NAGEOTTE: Objection, Your Honor. That's

Sharlene J Thomas s . AEVR.
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2.
LA

jmore properly argument. I can't cross examine his
| ' ~ | |
statements here before the Court. That's argument.

THE COﬁRT: Do you ha&e anyifurther questionsy
MR. SWAN: I have no further questions;
(Thereuéon, the witness was‘excuéedf
THE COURT: Wait a minute. Let me as yéu
one questi‘n. What did you understénd ﬁo be thé raﬁe‘.
of interest og the deed of_tfusf‘which yo agreedvéoi
bay off?
| THE WITNESS: Nine-and-a-ha pércent.
fHEVCOURT: rNine—and—tha i pefcent.: All riéht;

sir.

.Thereupon

ALBERZ B. | L) PPS
‘the complainant, was ¢galled by co nsel in his own
behalf, and having een first duIy_ worn by the Clgrk,
‘was examined and ﬁestified as.follon:-
RECT EXAMINAT_IOﬁ
BY/MR. SWAN:
Q ould you state your name, please?
A Albert B. Lipps. |

Q And, how old are you Mr. Lipps?.

Je o oo
"~ « w
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received in Evidence.)

BY MR. SWAN:
Q Mr. Lipps, how many children do you have?

MR. NAGEOTTE: Objection, Your Honor..

THE COURT: Objection sustained. |

'~ BY MR. SWAN: |

Q. Did ﬁhére come a time when you wanted to move

from-fhis town?
A Yes,.there did.
0. What were'the reasons?
'MR. NAGEOTTE: Objection, Your Honor.
THE COURT: No, I'll let him érpéeéé,Withith;tL
pbjection denied. | AR | )
| THE WITNESS: Well, oﬁr house was no longer
comfortéble with the size of our family. And, we just
felt it would be a.gooq move to_get.odr,children out of
avfownhouse and into a single family dwelling'wiﬁh a
yard. A place for toys and ail the other nonsense that
goes along with it.
0. . When did you commence to sell your property or
to try to setl your property,'the Irongate property?
A. I don't recéll exactly the date'thaﬁ we first

started. The first thing we did in an attempt to sell
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the property was to call, as a result of speaking with

some friends, an investor in Alexandria.
Q And, do you récall who that was?
A. It was Barr Realty, I believe is whoiit was.
Q. - And, did you bring_this to tﬁe attention of
First American Saviﬁgs & Loan? |
] A What occurred was, they &aﬁe out and gave us
an estimate on the property and--
' MR. NAGEOTTE: Excuse ﬁe, Your Hoﬁor. Could
Qe have OfficerLipps identify who are "they?" He's
Lsing those terms and itis”hard for the récord.
THE COURT: Yes, who are "they?" |
THE WITNESS:” It wés a fepreséntative‘of
éarr Realty. I don't recall his qamé.
. IHE COURT: All right, okay.
THE WITNESS:"He gave ﬁs an estimate on the

property, and stated at the time that he would contact

First American and try to work the arrangements out.

fHe called us a day or two later, the representative ot

{Barr Realty.
i

: MR. NAGEOTTE: Excuse me, Your Honor, I'm

i‘going‘to have  to object.

THE COURT: Objection, hearsay.
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Q

Barr Realty in July of 19782

A
property

American

realtor,

- Q

Homes?

The application?

 MR. SWAN: That's correct.

signature on this?

Did your realtor det a letter back from Better

THE WITNESS: Yes, sir, that's my signature.

43

MR. NAGEOTTE: Yes, hearsay. I'm sorry.
BY MR. SWAN:

What was the result of this contact with

They stated that.they couldn't purcﬂase the
due to a clause in the contract thatbFirst ’
wasAholding.

And, whét next did you do to sell this property7
We puf it on the market throﬁgh'Bétfer Homéé
And, did Better Homes contact Fifsﬁ American?
The representafive from Better'HOmeé, our uv 

stated she had.
MR. NAGEOTTE:. Is this what we're talking about?

MR. NAGEOTTE: Mr. Lipps, is this your

THE WITNESS: I couldn't tell you from here.

MR. SWAN: (Handing)

Sharlene J. Thomas B _SVR

Certified . Verbatim Reporter @ .g..§..§
9007 Home Guard Drive @ Burke, Virginia 22015 ' /) CM

(703) 978-8866




830-27

SJT:jc

3]

10

11

12

13

14

16

17

18

19

20

MR. NAGEOTTE: If that's Mr. Lipps' signature,
we have no objection to that document, Your Honor.

THE COURT: All right, that will be received

ias number seven.

.(Thereupdn, the aboﬁe—referred tb document
was marked Complaiﬁantfé Exhibit No. f,l.
forvIdentifiCation.) |
'(The:eupon, the above;referred to doéument;
marked Complainant's Exhibit ﬁo. 7, was
received in Evidence.) )
: BYVMR.‘SWAN: o
0. . Under assumption'fees, what aoes it say?
| MR. NAGEOTTE: Objection, Your Honor, the
document speaks‘for itself.
' THE COURT: The document speais for itself,
Mr. Swan. Let's move on. We have other tﬁings £hat
‘have to be heard this m&rning. |
. BY.MR. SWAN :
Q. What was the results of the Bgttef Homes
situation? |
A We listed with Better Homes for‘some hundred -

and twenty days and, then, a little beyond that did

get a contract which was pending. The house was never

Sharlene J. Thomas T Ve, 67
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\ 2 Q. Okay.  And, then, what did you do?
3 A We again listed ﬁhrough Long and Foster.
‘4 4 Qo And; how long did they ha?e the contract, the
5 ||listing, excuse mé? ‘
6 A Ninety days, I believe.
7 ~Q And, as a result of that, was there any
8 {ltransfer of the property?
9 | A No . .
10 ) Q vAnd,‘did there come a time when you were
11 |lapproached by a realtof, or listed the property with--
‘ 12 | A Yes, our next méve was to lis£ the propertyr_>
( 13 fwith ﬁed Carpet Realty.
14 0. And, who, in particular, did you talk to there? .
15 A To a Mr. Kéh;er and Mr. Spears and Mrs. Hoéver.
T 16 - ' 0. And,ias a reshit of that, did they pfoduce a
17 | contract of sale?
18 | 2. | Yes, they did.
A19 ' Q. And, is that the contract of sale that wé havé
20 here as exhibit one?
21 _" 2. Yes, it is.
22, [ Mr. Lipps., hbw much cash did you but down on
23 your hoﬁse'when you first purchaséd it? Do you remember?
\.n.
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much money we took out of that sale.- No, .I can't.

46

A fhe one at Irongate? The home at Irongate?

Q _Yes.

A I'll be honest. I cannot reéall exactly how
much cash we put down.

Q. Less than $5,000?.

A.- Oh, I'm sure.

Q Do you recall how much you took out of the
transaction when you contracted to sell the proéerty'
to:Sandmar? | .

MR. NAGEOTTE: Excuse me. Objection, Your
_Honor. Relevancy, again. We're here on a dué on sale

ciausef i don't know what was paid'dthAor what was
E'takeniout is relevaﬁt to the issue of due on éale clause

THE COURT: .I'm going to allow him to proceed.
Mr; Nageotte. Objeétion,deniéd.'

THE WITNESS: "I can't recall, exactly, how

'MR. NAGEOTTE: Officer Liéps;-that's your
sighature and your wife's signature on this?

MR. SWAN: (Hénding)

THE WITNESS: Yes,'it'is.

.MR. NAGEOTTE: Your Honor,vif that is Officer

Lipps' and his wife's signature, we don't object to the
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document, except on the basis of.relevancy._ And,vsince:
Your Honor has already ruled--

THE COURT: It wiil be allowed to go in as
number eight for the complainant, then;

(Thereupon, the abovg-referréd to document
was marked Complainant's Exhibit.No. 8,_
for Tdentification.)

(Thereupon, the above-referred ﬁo'documeht
.markéd Complainant's Exhibit No. 8, was .
received in Evidence;)

BY MR. SWAN :

‘Q Now; wasn't.thé:e'énother transaction'that'
yog were involved in during this same perioa of time
in Stafford?.

MR. NAGEOTTE; Your ﬁonor, if you want to take
these objectiéns in.oraer. Number one,‘leading; ﬁumber‘
two, rele&ant—~felevancy. I don't know the relevancy
of énother—— |

THE COURT: Well, I don't know where you‘re

'going, Mr. Swan. Where are you headed for at this

point?
MR. SWAN: Your Honor, what we're trying to

show throughout this is that there is unreasonable
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48

| ' '
‘restraint on alienation of property, here. This is the

it's‘a dué on -clause. The question of whéthéf the

due on clause has kept this man from selling his house.
And, if it has, it's void aﬁ initio under the.facts of
this cése.

Now, this is what we are trying—? Mr. Nageotte
has said,»“Well, it's just a paragraph in thgré and he :
signed it;;' These trusts are used throﬁghout £hé countr

THE COURT: Well, he'svalready testifiedithat
the purpose in wanting ﬁo sell hié property Q#s:he
wanted to get into anoﬁhér home. That's what he said ,
he.wanted to do. .Ask him did he.buy anothér-home.

| _
' MR. SWAN: Did you attempt to buy another hone

'in stafford County?
| THE WITNESS: Yes, I did.

MR. SWAN: And, why wasn't that transaction

concluded?

-

THE WITNESS: We couldn't sell our house.

MR. SWAN: -Was it a requirement of the lender?
THE WITNESS: Yes, it was all contingent on us

selling our homne.

MR. SWAN: And, how much money did you drop

A
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down there in trying to get ouﬁ of thaﬁ conﬁract?

THE COURT: Well, that is,-basically,'immateria
What did you do'wiﬁh the proceeds you feceived from
this contract of salé from Sandmar? @ What did you do
with those proceeds? |

THE WITNESS: I put them iﬁto’buyiﬁg another
home .

THE COURT: And, that's the house you're now

loccupying?

THE WITNESS: Yes, sir.

a bigger and better home andvmoré suitable for YOur

familf?
THE WITNESS: Much better.
THEYCOURT:‘ Is this & detached home?
THE WITNESS: Yes, sir, it is.
MR. SWAN: With a yard and a fence around it?
THE WITNESS: .Xes, sir. |
MR. SWAN: I have no furthgr'questions.
~ THE COURT: You.maf cross examine.
N . CROSS EXAMINATION
"BY MR. NAGEOTTE:
Q Officer Lipps, is there a dog in the yard?

THE COURT: All right, let's move on. Is that

Sharlene J. Thomds o sv ’?2
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'i Q Through an assumption, but not through properly

is that right? Investors were interested in -your

A. As a matter of fact, there is.

Q Officer Lipps, I’m going to try to get down
to the nltty grltty of your testlmony, here. As I
understood it, in your testlmony, you went tovabout
four dlfferent realtors to list and sell your property,
Wthh was in drspute with the Sandmar Assoc1ates people
here, today, ano you were uot successful because there
was a due ongsale clause on the_deed of trust, right,
that said it couldn 't be. aseumed9

A. I can only state that I was told by a couple:
of realtors while I was trying to sell my home - that 1f

I could sell through an assumption to investors, they

could have sold my home several times over.

doing it the way the due on sale clause required? In
‘other words, it would-be subject to an increased interes

'rate or some other consideration, is that true?

A You're going to have to go back and go over
that, again. I don't understand all this due on.
" Q Well, apparently, for one reason or another

your house was particularly marketable to investors,

property. Not some cther” fellow who, like you were
!
Sharlene J. Thomas - » VR 73
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maybe a few years before that, was sﬁartiné out ana was
looking to buy a house like that. There, apparenﬁly, 
waén't much market for thaﬁ. So, the real market df
your,townhousé was to an investor, right?

A It seemed to be.

'Q ° An investor céuldn{t make alot of mdney‘off‘WM
his‘investmenﬁ in this case if he had to do whafrwas
requifed.under.the due on sale clause iﬁ the deed.of
truSt}'right?

MR. SWAN: Your‘Honér,_I believe that's
objeétionable. |

THE WITNESS: I can't answer that. I would

}ike»té’be able to, but I can't. I'm not well enoﬁghj
informed about that kind of thing to be able to answer.i
BY MR. NAGEOTTE:

Q | All right. But, did they tell you that the
due on sale élause in-theAdeed of trust created a
problem with'investors,buying the house?

| A Yes. |

Q. All right. And, did they tell yQu what they
suggested as.a way around this due on sale clause,
this Red Carpet Realty? The ones that did a good job

here. They did a good job; nobody else could do it but

Sharlene J. Thomas v A, 7
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‘ﬁhey did it. Did they explain to you how you might
@Ee able to get around this so the invesﬁors might be
able to get éround this due on sale clause in the deed
éf érust with this land sales contract recorded versus
deed recorded maneuve;?

A They did explain the land contract to me.

! Q. - And, as a result of that, did they tell you

t

irecorded deed that they would be able.to méke.thif
|transactiqn work with Sandmar Associates, Inc., qr, I
guess, the iﬁvestors, the investors.that wéntéd to
‘buyvyoﬁr townhouse?

A If you mean if they weré going to seIL’that

house on that land--if they had a deal to sell the

|house on that land contract, yeah, that's the way I

lunderstood it.

Q And, so, the purpose of the land contract, as

they explained it to you, was a legal maneuver, in

'effect, or tried to legally maneuver around the
due on sale clause of the deed of trust?

MR. SWAN: I object.

i | THE COURT:  That calls for a conclusion on

his part. He do=ssn't know that, Mr. Nageotte.

if you would agree to do this land sales contract versus|

Sharlene J. Thomas
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"MR. NAGEOTTE: All right.
BY MR. NAGEOTTE:

0. Officer Lipps, I know that I can count on you.

Did they tell you--did Sandmar Associates or Red Carpet

Realty or any_of £hese realtdrsvthat got you tovsigh _'
this land sales contract, did they give YOu>anerea§§ﬁ 
for the signing of this land sales contraét versus a.
normal'déed qther thén the due on sale ciause?

MR. SWAN: Your Honor, I don't even‘understand
that question. | | |

THE WITNESS: I'm justltrying to'undérstand.

The feaSon that I sold the house under that particular

kind of contract was because that particular kind of

contract was a contract that I .could sell my house undex
That's, you know, there's no 6ther reason for it except
that, that's why, you'know,.it was there; it seemea
okay to me and I sold my house. B

THE COURT: All you wanted was your money to
go buy another house? o

THE.WiTNESS:' I wanted to be in good enough
coﬁdition fiﬁancially to gét my family another héme.,

MR. NAGEOTTE: I understand. And, did they

tell yoﬁ that if they had to go through the provisions

76

CeATIeD )

//75;
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E@f the due on sale clause &ou wdudn't bevin that
| _
;financial position because it would take Some money
io do that?

THE WITNESS: If I understood the guestion,
I'd answer you. But, I don't understand.}

BY MR. NAGEOTTE:

- Q. Yquvknow,.I am trying to eguate—--I know you'reﬂ,
hot'a lawyer and I know you're not a réaltor. But, I :
;know you had a grip on what was going on. .Maybe got'
;dzgood one} bu£~you had a grip on.it, that they were
ﬁrying to.accompiish someLhinglhere which was.torget
you. more money énd fo make more'money for the ihvestor
or for the investor who bought.yoqr house.
MR. SWAN: I object. | 1‘ ~
THE COURT: I don't know whether he'll.kéow-

what the purpose the investor bought it for. Do you

‘know that?

THE WITNESS: No, I don't.

MR. NAGEOTTE: But, you wanted to make the

'maximum amount of money, right?

THE WINTESS: I wanted to make enough money

l'to get me another home.

BY MR. NAGEDOTTE:

- Sharlene J. Thomas SV, P
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llsaid I could not sell my house to an investor if the

55
Q And,_You had been told because of the due on
sale cléusé and the deed of trust that was not‘possible»
because'theré was only so much to go around and things
would have to be paid, isn't that true?
A Thetway'that I understood it before_.l.went
into this was, I don't know anything,-to begin with,‘

about due on sale clauses. What I know is that they

house was not--if, if there»was anlasSumption-to-take
plade, the home had to be occupiéd,; That's the W;Y

I ﬁnderstood why I could not sell my hodse‘to;ah
inveétbr. And, other than that; yes(;this was a_way
around that ?articular thing that I understood, okay?

0 All right, but, it was represanted to ybu
that it wés a Qay around the problem?

A. Yes, it was a way around the problem.

Q- And, I assume Lhatryou were aware that the
normal way to buy real eﬁtate is to enter into a contrac
and, then, go to settlemgnt and execute a deed, is that
correct?

A Right.

Q¢ " And, you were aware, at the time you handled

thisvmatter, that this was a littLe bit different than

Sharlene J. Thomas
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the normal way, is that correct?

A I was aware of that, yee.

Q And, did.Mrf SWan advrse;you as to.why this_
was being done differently or whytthere Qas no deed?

A The contract was explained to me by both Mr.

explained the manner in which it was handled in terms

that I could understand.

Q All rlght. Now, when you went to . settlenent

.3

1 _
and got your money and went and bought your other

houae, did you tell First American that thlS had
occurred? Firet Amerlcan Savings & Loan Association?

A. No. | |

Q Is there any particular reason why‘you didn't
tell them?

A, Ivsent a letter to First American. ‘I think
they told me to--First American telling them that all
further transactions be handled through Mr. Swan.

Q. Through Mr. Swan?

A, ﬁight.

0. And, Mr. Swan has gotten you and your wife

to sign a Power of Attorney giving him the rlght to

Swan and the realtors. They went over it with me and

act w1th respect to thls property for 'you, 1is that correct?

(703) 978-8366
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57

A' That's correct.
0. And, I want to show you exhibit B for identifi-
cation. It's a Power of Attorney aated May 10, '79.
You and your wife signed it, I think. Téll me if that's
not right. |
A Tﬁét's our signafure, yes,.that's_what it»is.“
0. And, that's the Power éf Attorﬁey thatigavé
Mr. Swan, the lawyef, the right to handlevydu;vaffaifsf;
at First American, is that ccr;éct?
" A Right, and the lettgr thét I sént to‘thé;'

explaining that he would be handling it.:

0 All right. And, this Power of Attorney and

the closing? In other words, after you exeduted this
land salé-contract,‘rigﬁt?
A According to the date, it would have been, yes.
MR. NAGEOTTE: :Okay, thank you Véry much,
Officér Lipps.-
MR. SWAN: HI have no further questions.
THE COURT: All right, sir, you may stand aside.

(Thereupon, the witness was excused.)
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THE COURT: You filed an answer in these

matters Xhis morning or yesterday} is that righ¥, or
today?

MR. AN: No, on the 20th, Your/Honor.

THE COURY: Well, this indica es théf it was

Filed on February 27%h. | |
; MR. SWAN: I v'led with/the Cdurt. Thé
certificate will state the e, though, the aate.I'mailed;
éhem to Mr. Nageotte. | |

| THE COURT: Obfection s¥stained. ' The wi;nes§
will not be allowed. o testify. Yo have not‘coﬁélied.
;with.the rﬁles q; discovery. You may tandlaside,_sir.

. ’/""
Thank you. //
/ _
# (Thereupon, the witness was exc ed.)

MR. SWAN:'"I'll call -Mrs. Hoover, pleaseg.

Thereupon

JUDITH HOOVER -

lwas called as a witness by counsel for the complainants,

and having been previously duly sworn by the Clerk,

llwas examined and testified as follows:

DIRECT EXAMINATION

BY MR. SWAN:

Sharlene J. T?unnas- e S a9V
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64
Q. Would you state-your name, please?

A Judith Hoover.

Q And, where do you live?

A Manaséés, Virginia.

Q And, what is your proféssion?
A Real estate salesperson.

Q And, how long have_you been so engagéd?

A. For a year-and-a-half. And, I have sold,
preyiousl?, in Maryland." | g

Q¢  Did there come a:time whén YOu met the Lipps? .

A -Ygs.

~Q Ana, about when was that?

A In April of 1979.

Q'f Do you kﬁow anything of your own personal
knowledge of their ;ttempt to sell their'property?

A I wés aware thgt;ﬁheir house‘had been on the
market for ten months when it was listed with Red’Carpét

Century, and they had not been able to sell it.

Q Did they ever tell you why they couldn't sell

A The lender would not allow the loan to be
assumed by investors. And)_to a large extent, the area

that they lived in has turned into an investment

Sharlene J. Thomas |
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1 ||community.
2 0 Did you bring them a contract for sale on this
3 ||property? |
4 1 A Yes, I did.
5 | 0. And, from whom?
6 : A SandmarvAssociates.
7 % _ Q. Ahd, is that eXhibit one in thié'case? !
8 | A fes,'it is.
9 Q Have ybu_seen this house recentlyé
10 E A Yes, I have.
11 - 0 About how long ago? ‘
12 a .I've seen it within the last three weeks.
13 |i. Q. And, it is still there?
14| A Yes.
15 || Q _And, has there been any impai:ment or damage
o 16 || to it of any kind? |
17 , A, No, there has ;ot.
18- Q Are you aware.of the présent market in B
19 | refinanci in this area?
20 | B Yes.
21 " MR. NAGEOTTE: e on, “Your Honor. This
22 llwitness has been callef as a redwlar witness, not as
23? an expert wipeBss. Ang, it calls for a~egal conclusion
| .\::“_ Sharlene J. Thomas o éSV 83
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on her pal,. Interrogatory answers three é four,
Your Honor--int¥®grogatory éhree said, >1f yoﬁ plan to
céll any witnesses other than e rt witnesées..."
_interrogat&?y three waé_a fed;yes. Interfqgatory
four asked who they w€re and they™yere listéd;. Lipps, -
Lipps, Hoover, hérmén-—> A | -
HE COURT: Objection sustained.

BY MR. SWAN: S

Q Befqre the Sandmar Association, did you have
any other people in this property, interested?
A I did not, personally, no. I was the selling

agent.

o

Q" Did you;'at any. time, contécﬁ First Américan
conce.,ing this loan?
A o) loan pfocessor did.
MR. NAQEOTTE: Objection, Your HOnor.
THE COURT: Weil, she's angffered the question.

BY MR. SWAN:

Q I show you this geochgent.
A Yes, that w in our filw.
MR. NAGEOTTE: Your Honor, thhis document was

provided 'to7us. It's signed by Officer INpps. And,

really ecause it's signedvby Officer Lipbs, M not
Sharlene J. Thomas o SV 84
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R..SWAﬁ: I'm happy,to:deduct, she can't

;estify. |
I MR. NA OTTE:‘ Well, after all Ahat, Your Honox,
:with that extfaneou writing, we havZ no ébjéctién;
With the éxtranedus wr Iing remoy€d--

| THE COURT: ALl r\gh¥, that will come in ag'
1numbér nine for the compladnah(s.: )
(Thereupoy, the abo —referred‘to document
was mgftked Complainant' Exhibit No.€9,
foy Identification.) . |
(Thereupon,~£he above-reférre to aocumeht
marked Complainaht's‘ﬁxhibit>No. . %;s-'
received in Evidence.) |

BY MR. SWAN:

lltack from First American Savings & Loan Association?

‘llspeak for I

Q This is the document that your company received

A Yes.

O/

mber nine?

MR. SWAN: I would have this document alé

that's going to be

elf. And,

THE COURT: ™S umber nine.

urther guestions.

MR.

Sharlene J. Thomas - B O ABVR
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3 XAMINATION
q - BY MR. NAGEOTTE:
S Q Mrs. Hoover, I want to show yoﬁ exhibit number |-

6 {nine. And, this is dated April 11, 1979, is that
7 llcorrect?
8 " A, Yes.

9 o Q Now, I assume'that this document is part of

7
-

10 |your office's standard policy, wheﬁ you list a property

11 . land you know there's a trust on it, you write and say, -

g 12 |"Give me the details of the trust," is thatagorregt? ]
13 . A Exactly, yes. o
14 0 And, that's what this document was sent‘out
15 Il to do?
2 16 . A Yes.

17 MR. NAGEOTTE: Okay, I don't have anything
18 || further,~hen, Your Honor. . | B ',‘

- 19 THE COWRT: All right,'yoﬁ may~Stand aside.
20 | (Thereupé the wi ass was excused.)
21 ~ MR. SWAN: I ha %st one additional question.
22 "MR. NAGE T: Well, Your nor, unless it’é
23v based on m quéstion on Ccross, it'é beyon hé scope.

Sharlene J. Thomas
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t the same due on sale clause as

here. They hel®that was not a'gbod cl&use.

Florida has ed--agaips the language of the
clause specifically says, 2 the event that thié property
is sold by the maker,herein the tgagee shall have -

‘the right to dgfer the unpaid balance imzxluding interest

due and vable at their option." ©Nothing abowt

mogAfying terms, anything else.

California, I don't even wantvto télk. ébout
;California, Your Honor. They are crazy'oﬁt in Caiifornia,
But;ythat‘case is Cynthia J. Wellencamp versus Bank

of America. And, I just hope to say that Caiifornia

is too far away from us to think about it.

THE COURT: Bank of America is a pretty big

MR. NAGEOTTE:. Well, I know that they are,

5YQur‘Honor, but California is a crazy place. And,'I

ltime I go to the Supreme Court of Virginia and quote a

don't like to rely on California law in Virginia; Every

California case, I get that look from those justices
like I got some kind of social disease. And, I don't

like to talk much about California law.

THE COURT: I hope that's in the record when

Sharlene J. Thomas o Y14
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it goes down there.

MR. NAGEOTTE: Your Honor, Arkansas has rﬁled
thayt the mortgagéé ¢annot simply'on.the basis of a
claus® in the mortéage which provided tﬁat, "Matuyity
on. the ‘ebt securéd could be acceléraﬁéd.if:ghe mortgage
was sold o convéyed or‘any'part of the'moft ge préﬁise.
without writ¥en conéent or mortgagee accel rate'ﬁhe ﬁotqf
to.incurvthe dé&pbtors note paYable and fo ecléée ﬁpon |
the property, but rather,~mor£gagee hed aﬂ obiigafioﬁ
to~justify its_refu al to consent ¢t sale," et ceteré.
Now, that's not a casé\ like we hgte here.

| Again,  the Spec;fic P oviéioné of due on sale_

-clausé were not that they ld'modify the>terms}

.Arizona. In ArigZona thef did noﬁ‘strike down
due on sale clauses: at the Yourt did in this case,
in the Arizona case ¢f Payton ver ué First Federal
Savings and Loan sociation of Phoe ix, they held ﬁhat
in ﬁhe barticul * facts of this case tNe imposition of
the due on safe clause was a result of pnejudicial

conduct of /the lender. So, I don't think t at's feally

what we Have here. There's no evidence in thls case

of prefjudicial conduct. : , , ' \\

_ - \
‘The eviilence was that very quickly after Ythe

4
£

s

ala S o
4 K by r

S
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levidendeg. You want to put on?
f M NAGEQTTE: Yes, sir, Your Honogys We'll
just cail Mr. rrison.
THE COURTN\_All right, sirc
| ‘Thereupop
JAMES - ﬁARR OoNn
was called as a witdess by counsel r.the défendahts,
!and;having bee 'firét duly sworn by the le;k, was 
examined a testified as fdllows: )
DIRECT EXAMINATION
BY MR. BORINSKY:
Q "StateAYOur néme,‘§lease;‘ .
A James H. Hafrisoﬁ. '
“Q What is your occupatioﬁ,-Mr. Harrison?
A I'm executive vice president, chief executive

officer of First Americén Savings & Loan Association.
) 0  Mr. Harrison, when did it come to your
attention, or Association's attention, that there had
been ajrecordationoi a.land sales contract in this case
A The first evidence that we had was we received

a cancellation notice on the fire insurance policy

cancelling the policy, that:it was ‘necessary for us to

Sharlene J. Thomas -
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1 ;havé to insure our interest in the property. We
2 llcalled the agents- for the insurance company and were.
3 told’thegreason the policy had been cancelled,'whiCh
4 lwas in Mr. and Mrs. Lipps' name, is that they no ionger
5 |lowned the properﬁy and that it had beén sold.- That
6 ||was on the 22nd of October that we received this
7 {notice. . | 3 o ': . :., g'
8 Q- What‘year was that? : ;
9 A Seventy—niné. We immediately sﬁérted
10 || investigating, and we did determine that there wa; a
11: land s;les contractband went to the cdurﬁhéusé'and
12 llgot coéies of that land sales contract.
h 213 . 7' We aléo_found out who'the-principélé wefé
14 ||involved and who the attorney was, and we contacted
15 |l them and told them this was in violation of oﬁr deed
«. 16 'cf trust. And, if they would make an application to-
17 | assume tﬁe loan, we would consider granting that..
18 -They would not make the application to assume‘the‘lban_ ,
19' bécause they were not going to pay an assumption fee; i
20 et cetera. |
21 , ‘We, £hen, wrote them a letter dated November 13
‘22 that we were going to enforce our remedies in the deéd
23 | of trust.
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Q. 'Was the requésted ihcrease in interest on the
E;assumption, was that at market or.above market?
: A Slightly below market;
Q Did you give the Lipps ana Sandmar.ASSociates

‘notiée of your exercise.of acceleration?
! A We certainly did.
: Q@ . When was'that?

‘A November the 18th is my leﬁter that was»sent :?
jto'Mr. Lipps with a copy to Sandmar A$sociates, a éopy 
' to Mr. Swan, and a copy to our general counsel. All |
of(thage were maiied certified with return reéeiptv

requested.

) That's iesé than a month after you found bﬁt
;about'the transfer? |

A. Well, actually, this-had to go before our
board of directors, and it was about four_déys after -
the directors passed the forecloéure résolufion.

Q Mr. Harrison, is_First’American Savings.&
Loan;Associafian a member of the Federai Home Loan Bank
%Board sfstem?

A Yes, sir.
) .They‘re regulated by the Federal Home Loan

i Bank Board?-

Sharlene J. Thomas o SV 91
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‘ o 1 3 A. Yes, sir.
- 2 0 They're audited by them?

3 A Yes, sir.

4N ~ MR. BORINSKY: I have no Tirther questions.

S _ THE COURT: You may ctoss-examine. |

6 .‘»- \ 'céoss EXAMINATION |

7 ' BY_M#. SWAN :

8 , : Q MX. Harrison, do you héve a cOmhitm‘nt today

9 jon this lbt?_

10 || A I don')} understand the questio .

11 o Qi A loan co‘hitment on this ppoperty ta somebodf
12 lelse? | | . |

C | mr. NAGEOTTE:'.Abjecti h, Your Honor. That =

14 goes-beyond the scopevof'd'r ct examination. He wasnfﬁ

15 ||examined on any current cgfimiXment from anyone or to-

16 ||anyone. And, it is cledrly beyonud the scope.

17 o THE COURT: t is. 1It's ¥learly beyond the

18 scope. There's ng/question about tha. Do you want

19 |l to make him yo own witness? ' \
20 | MR./SWAN: I'd be happy to.

221 E COURT: All right.

22 - MR. NAGEOTTE: Well, Your Honor, he calt

23 |make/him his own witness unless it's in rebuttal.
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THE COU Well--
MR. NAGEOTTE: W I don't want to delay.
Your Honor. J go ahead.

)

BY MR. SWAN:

Quite frankly, I cannot recall the name of the borrower.

FHA mortgage--FHA is noforiouSIy slow in their processin

| approved in less than thirty days.

to my question, Your HonoIr, at all.

0 Do you have a preéeht commitment on--a loan
commitment on this piece of propefty?
A Yes. We took a loan--
Q No, jﬁst-Yes. I'll ask the questions.
THE COURT: Give him a chance t§ explain,‘
Mr. Swan. He says yes and he starts explaininé;-iNow,
iet him explain it. GQAahead, sif.

THE WITNESS: We did take'a loan application.

We did take a loan application for an FHA_loan'on this
thing--on this property, which, because of the knowledge

of this court case, and this was a graduated payment

because of the pressing nature of the legal proceedings,i

we were able, by hand-walking papers through the

federal housing administration, to get this loan

MR. SWAN: I don't think this is responsiﬁe

Shkarlene J. Thomas
_ Certificd Verbatim  Reporter
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.THE WITNESS: vAnd, we did‘commi£ to the
borrower. Wé did send out letter of instructions to
the éttornéy._ It did not settle.

'THE COURT: It did not setﬁle?

THE WiTNESS: I‘have been informed ghatifhe
owﬁefs of the property refﬁsed to go to settlémenﬁ.
THE‘COURT? All right, sir.
THE WITNESS: Th$£ is hearéay.
THE COURT: All right;- Go aheéd,'sir, ask
another guestion. M
BY MR. SWAN:
-Q, How hany points were involved in your loan--
ﬁhewcd@mitment'loan—-to these purchasers? |
A I am not sure. 'They wére the markét éoints_
Aat the time the applicatioh was taken. I think it was
six or seven points.
Q Can you identi%y this document?
A, Yes.

ﬁR. NAGEOTTE: Your'ﬁonor, I don't want to
belabor this as--
| MR. SWAN: But, you seem to always be belaborin
THE COURT: ‘Mr; Swan, you gentlemen, leﬁ's

move on with this.

Sharlene J. Thomas
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MR. NAGEOTTE: I just want to note an objection
15n relevanqy to al; this line of questioning for the
récord and go on.

THE COURT: Well, he's making him his own
witness, and I'm gsing to let him proceed. Go ahead. B

THE WITNESS: Yes, sir.

BY MR. SWAN:

Q. And, as--well, it speaks for itself. Does

that say that eight points arechar;eabienbf the lender

r

'in the next transaction?

A It says seven pdints.
Iy And, what does it say to the éurchaser?
A One.

} Q | Well, does seven and one make eight?

: A Seven and éne makes éight.

0. So, the lender gets eight points on that loan.’

Now, how much was the balance on the Lipps' loan?

THE COURT: Do YOu want to introduce these |
documents? | |

MR. SWAN: Yes.

THE COURT: That will be number'ten.

MR. NAGEOTTE: .dhjection to document just for

relevancy, Youxr Honor.

Sharlene J. Thomas 35
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is the commitment on this loan?

.thirty—seven point'one; is that correct?

109

THE COURT: bbjection denied.
(Thereupon, the aboﬁe—referred to document
was marked Complainant'é'Exhibit No. 10,
for Identification.)
(Theréﬁpon, the above-referred fétddcﬁment
marked Complainant's Exhibit No.'lo}'was:‘
received in Evidence.) | ' |
BY MR. SWAN:
Q | Now, how much is the payoff on fhé Lipps'.loan?
._A I don't knbw. Somewhere in the neighborgodd
of $30,000, $29,000. | |

Q Okay, so far as £he lehder is concerned, what;

A. $37,100.
Q. So, on the‘basis of you putting up $7,000 more

money, you collect at settlement eight points times

A That'sAcorfect.
’ Q. Then, thaf's about $35007?
A Do the math. If you givg me time, I éan
multiply. It's about $2968. |

0. - And, on the initial loan to the Lipps, you

l collected two points, .one from the seller and one from

I
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' the purchaser?

‘settlement statement. That's correct.

and two points in the initial lcan is approximately

! this is we do not believe that we have an obligation

e - 7110

A That's standard procedure.
Q That isn't responsive to my question.

A I'll have to look. I'mllooking at the
Q  So, in other words, you get $3500,‘twenty—eight

$3500 already in points in this lgén, is théﬁzcorrect?
Av That's correct. |
Q@ Isn't that really the reason why you're 4
foreclosing?- | |
 A I doﬁ't understand the gquestion.
Q0  So you could put $6,000 additionéi,ior $7;006
in additional investment of money on the saﬁe piece
of propertj? Yqu.cén:get $3500 return in‘césh_like that
A I stili don'ﬁ_understand the question.
Q I say isn't that the reason you're fo;eclcsing?

Because you can get, for an additional outlay of $7,000,
A No. The reason that we are foreclosing on

to SandmarvAssociates for one thing.

We agreed toc lend Mr. and Mrs. Lipps X nunber
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Certificd Verbatim Reporter [ @ R
9007 Home Guard Drive ® Burie, Virginia 22015 I cm

(703) 978-8806




80-27

SJT:jc

10

11 -

13
14
15
16

17

18

19

111

of dollars at X percentage rate for thirty years. We

will stand by that commitment for the thirty years.  I

have never agreed to lend to Sandmar Associates one

penny.

The First American Savings & Loan Association

isfvery ankious for the State of Virginié to ruléAon
+the validity of the due on sale clause.':And,‘tﬁét'is
the reason thét this case has Qoné‘this far, | |
‘Q But, you don't doubt the facﬁ—-l

THE COURT: Hold it just a momént..AAre §ou 3
saying, then,.that youlprefer this to "go on to
Richmond to be decided?

THE WITNESS:. No, sir. I'm sayihg_I'm very -

anxious for the State of Virginia--

THE COURT: - Well, thaﬁ's.who's goihg to rule
isn't>ht, the Supreme Court of Virginia? |

MR NAGEOTTE: uExcuse me, Your HOQ .r._ i'm
going to ébject.‘ hié witness is not-qualified--

THE COURT: A. right 'm sorry. I didn't
mean to interrupt you. | : o g

-Mﬁ. NAGEOTDF : Legally, Who's going ta rule
onvwhat} |

fHE WITNESS: I would assume this COurt could

Sharlene J. Thomas
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rule N\ I don't-knéw.
THE COURT: Well, go ahéad.
L . BY\MR. SWAN;
Q Is thege anythlng in the deed o trust that
»allows you to charge these people ap int on anyoﬁo
assuming this loén?

MR. NAGEOTTE: jecf' n; Yqur Honor. 

THE COURT: The dod{(ment speaks for itself,
Mr. Swan. We've-been thxough at se?éral timeé-ﬁefore.

MR. SWAN: apologize. have no further

guestions.

THE C RT;- Do you have furthér; uestiqns,
Mr. Naéeot ? - | | |
MR. NAGEOTTE: Just a couple, Your Hon r.

REDIRECT EXAMINATION

BY MR. NAGEOTTE:

0. Mr. Harrison, had Sandmar Associates credit

been acceptable by First Amerlcan and had they agreed
to the terms of the lncreased lnLerest réte which would
have still been below market; would First American .
have acceptea them as an assumer of this loan?

A Assuming their credit was okay -and their

ability to pay was okay}'yes,’théy would have been

Sharlene J. Thomas
.Cuertified Verbatim Reporter
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1_§accepted to assume the loan.

[a)

0. All right( now,'M:. Harrison, calling your .

3 |attention to the letter, which you menﬁioﬁed_ was sent
4 ou£ with reference to this recent loan commitmenﬁ,'let:
5 ime ask you, did First American receive that loan

\

6 ||commitment after this courﬁ.casé was filéd‘and after
7 lsandmar Associates was suing First American?

8 A Yes-. |

9 | Q. And, notwithstanding the.fact, WAS»Sandmgr._

ld Aséociates the séllef'in that conﬁract?

'U'j : A Yes, I assume.

i2 ' Q@ All right.‘ And, notwithstandihg the fact

13 jithat Sandmar Aésociates, who was suing First American,

.14 |was fheAseller in the contract, that thesé people came
15 j|in and asked you.to‘make an application. Did you make

< 16 ||that application for those people on that FHA loan?

17 - A Yes. And, we, as I say, we moved heaven and
18 |learth to process that application, which was completed,
19 i1 thiﬂk, onlthe 28th of this month.

20 0 All right. _Now, in view of your efforts, did
41' cohnsel in this case write a letter to all the pérties
22 tinvolved?

23 THE COURT: I've got a copy of that and I'm

Sharlene J. Thomas - | ASVE 100
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aware of that. I'm aware of that. Court takes
ﬁudicial notice of that.
MR. NAGEOTTE: All right.
BY MR. NAGEOTTE:
Q. And, Mr. Harrison, do YOu have agy légali”

right to refuse to take somedne‘s.loan application?

; .A, No.

d All right. Now, calliné your attention to,
‘your coOntacts with these people, I ask you if thj
‘qriginal Metter signed by Robert Swan containjhg ;
copy of a=- | | |

"MR. SWAW: I don't see that thys is material

at all. He's my wikness, Your Honorf on Cross examina-

ilto the issue, hen.

ltion.

THE COURT: - You ade im your witness for one
purpose, for outside the m er of the direc; examinatio
Mr. Swan. .This is,qrosa examin tioh of this witness at
this point on your——

" MR. SWAN Well, it'11 have %o be restricted

ru# COURT: All right, go ahead.

MR. SWAN: He c¢an call him back as hi witneSs,

if he’ wants.

1,
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fuft ef-corresponaenqe'with respect to this proper
should Qe directed to their‘attorney, Rober£ Swap?
A 5.
Q Thid is the létﬁer you_got?
A © Yes, ix's an unsigned létter.
ﬁﬁ. sWAN:\ I have no objecti As .
THE COURT: his will be peceived and marked
aspdéfendant's exhiBit |
MR. NAGEOTTE: We\l,/Your Honor, we can't call
Mr. Swaﬁ. He's the counsed ix the case. But, I'd £
sﬁ:etfike to ask him why he didMNt sign that letter.
:THE COURT; Vell; it does.Apgak for itself.
(Theypeupon, the above—re rred to document
| - wyb marked Defendant's Exhilit C, for
Identification.)_
(Thereupon, the above—referred t documeﬁt.
marked Defendant's Exhibit C, was

received in Evidence.)

BY MR. NAGEOTTE:

A |

0. Mr. Harrison, you weretquestionedfCOhcerning'a

whole bunch of money going to run around here on all

these transactions and this seven points and one point,

is that right?

Sharlene J. Thomas
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A" Yes.

vQ | What are'the.current points for VA and FHA
leans?

A At:the present'time; anywhere from-nine_to
eiéhteen;
| 2 Nine to.eighteen points?
.A- - (Nodding head)
Q. iAt what percentage rate?
.A_ At a'eoupon rate of twelve.
Q. All right. HNow, does the amount.of points®
and the amount of interest flﬂﬂnete and adjusté Are
different pointe-charged for different kinds of loans?

A Well, the FHA and VA rate is regulated by the
government. And, the interest rate, of course, .is not
subject to narket flucmatlon unless changed by the
government. The yields on FHA and VA loans are ralsed
to.coméarahle market rates by charging the sellers:
feee commonly called points. |

Q@ Okay. So, you really den't have any control
ever_what's charged, right?

A No, sir.:

Q The governnent tells you what to charge, right?

A (Nodding head)

- Sharlene J. Thomas
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Q  So, -this tremendous seven poiﬁts and Qne‘poihﬁ
that you were going to charge these poor folks, that

wasn't First American's idea to chafge that. That was

A" Well, if the FHA and VA rate was allowed to
float with the market, that would not be the points

chargad tec the seller, that's correct.

is all, Mr. Swkan. I'm not taking any morg.. You may

MR. NAGEOTTE: Okay, thank you, sir.:
.~ MR. SWAN: I have to respond to that.
) &

THE COURT: Now, we're not going any £ ther.

We're cuttyng it off, gentlemen. I can't do/it. This-

stand aside, Mr.\Harrison. This case As undér
aavisement.of this Qurt, and I'11 ry to give fou a
decision. forthwith. Im\ the meawtime, thére will be-no
foreclosure until the decisidn is reached'by the Cour;.
.(fhereupon} he Witness was’excused.)
MR. NAGEOTTE A Yéur Hondr, may I tgnder to the

Court the cases?

THE CQOORT: You may, sir. rLetNs have it.
(Thereupon, at 11:26, p.m., tRke hearing
in the above-entitled matter was\concludad)

N
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" TAND CONTRACT FOR SALE OF

gddescrlbed as follows, to w1t'

IMPROVED REAL PROPERTY - VIRGIN‘IA’

THIS AGREEMENT OF SALE, made this let day of Aprll l979
by and between ALBERT B. LIPPS and JUDITH W LIPPS, his wlfe, here1nafter
known as Seller; and SANDMAR ASSOCIATES INC., a V1rg1n1a corporatlon,

hereinafter known as Purchaser,

W I,T NE S S ETH:

© That For valuable con31derat10n of the sum of Ten Dollars e |

7($10 00), receipt of wh1ch is hereby acknowledged the Purchaser agrees to buy and

_' the Seller agrees to sell. for the pr1ce and upon the temms set out below, all _m

that certaln p1ece, parcel or lot of land together w1th lmProvements thereon, £

s Lot 35, of the subdivision of Section 1, IRONGATE as the v R
same is shown on plat thereof recorded W1th Deed of Dedication

"in Deed Book 435 page 304 among the land records of Prlnce :
,Wllllam County, V1rg1n1a. 2

o Together with: Stove, refrigerator, dishwasher, disposal,
. central air conditioning, washer, dryer, existing storm
windows and doors, wall o wall carpeting, and all other
- permanent fixtures. And the Red Carpet Warranty Plan.

l. The total sales pr1ce of this contract shall be Flfty Four Hundred
Dollars ($5 400. ,00) over and above the balance of the loan, payable as

' Purchaser shall pay $5,400.00 to Seller at closing, at which

s

_time the Purchaser may record this Land Contract, among the land records

" of Prince William County, Virginia. Purchaser shall be entitled to

possession of the‘property at settlement.

105



T Purchaser abrces to pay all paymcnts whlch shall

{ibecome due on the ‘deed of trust recorded among the land B
‘records of 79? /QQ%kx, County, Vlrglnla, in Deed Book _ |
V 553 at Page ﬁﬂ with the balance as of &~ /- 77 of

approximately 32 250.47 AJ' and the monthly- payment of

'prlnclpal interest and taxes belng‘55219¢¢19 ﬁe Purchdsor

agrees to save Seller harmless from any llablllty for Sald |

Deed of Trust, a‘

. The Purchaser and Seller agree that so long as the- e

1SUbJect prOperty is encumbered by the Deed of Trust recordcd

A n Deed Book ffé’ at Page ﬁZZ among the land l :

records of-/7) Aﬁizwxv County, Vlrglnla. Lhen Purchaser m )

may, at 1ts optlon, forward the payments falllng due thereunder_
ﬂfor pr1nc1pal and lnterest and taxes, if any, dlrectly to V_'"
hthe noteholder of the above referenced trust. E
-The Purchaser and Seller agree that ‘the payments
Elorwarded by the Purchaser directly to thc Noteholder aforosald
.hshall be conSLdered by the Seller and Purchaser as fulfllllng |
‘Pall of the remalnlng requlrements of the payment of monies
. due under thls Land Contract " di . h
- 3. It is mutually agreed that any payments made by»
Lthe Purchaser or his ‘successors or assigns as stated 1nff?7 S
fParagraph 2 above as a part of the purchase prlce of the d
.real estate to be conveyed by this Land Contract shall be
consxdered for the Purchaser's sole beneflt as lnterest pald

on the outstandlng unpaid balance and as such may be Clalde
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] by the Purchaser exc1u31vely as deductlons for any purposej"
‘ deemed proper for flllngs w1th the. Internal Revenue Servlce

of the United States.‘.T i?;:-"““
~v:.4;' Escrow ProvlslonseiaPurchasernand%Seller hereby
agree that the Seller shall deposlt a General Warranty
Bargain and Sale Deed to the property with the mutually
_deslgnated Escrow Agent ,PoM nga/v 5 and hereby "
further agrees that the dellvery of the aforesaid deed to |

Purchaser shall not be completed by the Escrow Agent unt11

payment by the Purchaser to the Seller or to the noteholder:
of any amount remalnlng due under the Deed of Trust recorded

in Deed Book I3 at Page ¢a”7 .

5. Power‘of Attorney', Purchaser and Seller hereby'l.-
agree that a Power of Attorney JéééZ'-£3Jffifi“éﬁéf1 bc thcuted:
' by and between the Purchaser -and Sellervshall be 1ncorporated o
without further reference and made a part hereof The —dl' i
purpose of said Power of Attorney is to permlt the Purchaser
to admlnlstratlon of SubJect real estate of this contract |
6. Seller warrants that all appliances, eouloment and
plumbing lncludedlln the sale as set forth above shall be in )
working condition‘at the time of posse581on by the purchaser.
7. All loss to property prlor to the posse551on date- |
set forth above shall be borne by the Seller. The Purchaser f.“
' assumes all rlsk of loss, anury or damage by flre _casualty,
act of God or by any other means whatsoever from and after
’~’the date of posse551on of the Purchaser to said lot or to :

<~

persons or pr0perty present thereon and hereby agrees at his
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expense to keep sald 1mprovements contlnuously 1nsured -
agalnst such hazards casualtles and contlngencles.- :
18;; Purchaser further agrees that from the date of
| voosse5510n 'the Purchaser assumes all llablllty for payment
of any and all real estate taxes and other communlty assessments

-

agalnst the referenced real estate and hold Seller harmlessf.'“

P S ATU S
-

for the payments when they shall fall due . Accordlngly.hthe_TA

- purchaser may con51der any tax payments made as a respon51b111ty

of the Purchaser as though Purchasers were the legal t1t1e

.i'

holder of tho'referenced real estate.i 4

“ﬂ 9,) During the contlnuance of thls contract‘ Purchaser
shall keep the land and premlses in good repalr and fullyA
protect it from the elements to the satisfaction of the

Seller or any mortgagee having.a prior security interest inA
this real estate. Purchaser will continually-keepbinsured at
his expense the described prooerty against.such hazards,
casualties and»contingencies in'such‘amounts ‘as shaii'be
requlred by the holders of the notes referenced in Paragrabh

2 above, ‘that such pollcles of insurance shall contaln thevh i

customary mortgageclause endorsement in favor of the holder

- of said lndebtedness and shall be held by it as further

securlty for the payment df the aforesald debt.‘ Se]ler .
“agrees to perform on behalf of Purchaser as Purchaser sA
attorney in fact in supplylng prlor secured mortgagees w1th
insurance pOllCleS as required by said mortgagees, and |
Purchaser agrees to pay and 1ndemn1fy Seller for any 1nsurance

premiums requlred of Seller by prior secured mortgagees.
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. 10. In the event of default by Purchaser of any of

‘the terms and condltlons called for in this contract then o

and upon such default contlnulng for a perlod of égz

"days, the Seller shall have the rlght to demand the return 4k

— .‘7.; ;..: R .3 R AT

of the escrowed deed from the Escrow Agent and sald contract

St

hyshall be null and VOld w1th the Seller retalnlng all fundsify::?d:_v;

'.pald by Purchaser as llquldated damages. Both Purchaser and A_.f

Seller agree that they will hold the Escrow Agent harmless

from any damage as a result of the return of the Deed to
Seller after default by Purchaser Seller shall glve Escrow fjj?#
Agent a wrltten request settlng forth thc reason or reasonsw
he derault and the demand of the return of the decd ijdl'a
‘.prlor to the release of the deed by the Escrow Agent'nudﬂﬂhﬁm
_;L?j{il;' The Seller covenants and agrees not to further
encumber or convey the above descrlbed property from and S

after the date of this Agreement.

12. It is understood and agreed that. the Purchaser mayv
sell and assign his rlghts under this Agreement at any tlme"
or times only with the written consent of Seller - |

13, The Purchaser may cause title to be examlned brlor
- to posseSSLOn 1t lS understood that tltle to said propertyh
Vshall be good of record and in fact, and Purchaser may S
, purchase at tlme of posse551on of sa1d Property a tltle”ul
Insurance. pollcy lnsurlng Purchaser s lnterest subject onlyi
to normal subd1v151on covenants restrlctlons .easements and
| rlghts of—way of record lf Purchaser shall so de511e | Iff:

tltle is found defective, this Contract shall be null and'

19




v01d and all sums advanced,by Purchaser in furtherance of
thlS Agreement shall be refunded; however a reasonable tlme |
_shall be allowed ‘the Seller to correct any defects reported
by the tltle examiner. o | |

| 14 Examlnatlon of tltle, notary fees tltle 1nsurance
Premlum and state and county recordlng taxes for recordatlon'?:

of thls r‘ontract ‘and the General Warranty Deed shall be at

the Phﬁchaser s expense.”’“ R _
L A termlte 1nspect10n is to be ordered at Seller s

iexpense and a certlflcate issued to Purchaser show1ng
-property free of termlte act1v1ty If termltes are found
'repalrs of any structural damage shall be at Seller s o

expense."f

16. Tlme shall be of the essence of th:s Agreeme1t and

'Wthe Seller agrees to dellver pOSSeSSlon of sa1d pxemlses at

settlement

'§1.5 l7.f The Purchaser and Seller agree that 1t 1s the o

a;lntent that legal tltLe 1n fee srmple .to ‘the subJect real =

}iestate of the contra__ shall not lmmedlately pass to the

-,.'4,-; . S s . W B

”Purchaser.

18 Incident to the contract of salc, thc Scller abrte

Wfto tranafer to Purchascr any existinb Lscrow balancc whlch :

*{Seller may have Wlth the noteholder of any secured Deed of

.Trust recorded prior to thia Contract.: Seller agrees to h

. e e

'nexecute and deliver to Escrow Agent a statement aSSLgnlng
said trust funds to the order of Purchaser whlch Escrow

Agent is authorized to deliver with the Deed to the Purchaser.
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/7 The J.nvalldation for any reason of .any portlon |

' hereln shall not cause thls contract to be lnvalldated 1n
ltS entlrety, but shall survive any such fallure of any part

A hereof

‘QQQ The Purchaser and Seller acknowledge that they” |
h have entered lnto thls Agreement upon thelr own free w111
E and accord cognlzant of the exlstence of prlor secured -i_l

Deedﬁ of Trust remainlng secured by the subJect real estatel

of this transaction._ '

S 21. The Purchaser will execute a.release of the contract to be .

L held by the Bscrow Agent, to be recorded only in the event there 1s df;;ﬁ'

default by the Purchaser- ’

WITNESS the follow1ng 51gnatures and seals-“

//CZ? >/ e

- Jydith W. Lipps

- SANDMAR ASSOCIATES, INC.

.hi BY‘éZioufzi;;Egéiavzaarggé)

'"'/é/dBSeﬁh M. Brunelle, Secretary

STATE OF VIRGINIA
COUNTY OF FAIRFAX, to wit:

: “~'The foregoing Agreemnnt was acknow]cdbcc cho;c me Lh]S 10th
day of May, 1979 by Albert B. Lipps, Judith W. LLPPS, and doseph M. Brunelle,
.Secretary for Sandmar Assoclates, Inc.' e E :

My comm1351on explrES' Sept 19 1981. _-”1*




P URCBAS‘B MONE‘[

: bEED OF TRUST .

THIS nsanos-musrnma lhis......??.fz!!..‘......l.-.....dny ol TRV, cereininnen
1976. ., among the Grantor,. Albert. B.. Lipps.-and .Judith-W..Lipps,- his wifeyesr-ani
" eeessesecascesenasercectasessiosssasnaas.(herein "Bomrower”), . First.Anerican .Sazrvice.., .
COTROrALLIAN . cn e reaacee®liininiccnonascrnesrocncancce VITDRIA, andeeiarieiorcnnasonctoae -
. sessetesaecsasacsassesacagWliimceincnsramanscananccsases, Vitghnia, trusices (any onc of whom mayaa | - -
and who are referred 1o herein as “Trusice™), and the Benchidiarny, . ceceecec FIRST AMERICAN, oo ivinaien + 27
cecmane 5".‘1’.’!‘.’5 AND LOAN ASSOCIATION, . ......., & corparation orpanized and cxisting under the laws of *

: VIRGINIA whose 3ddreas ia. . 13448 JEFFERSON DAVIS HIGHTAY, :

. eesvessctsacescscancroesn seescssesocsnscns g

. ............;'.QO.D.'.‘B.'P.‘Z!":.‘II.RU“M\..22’.9.'..-.............(hemn"und:')

Boazowea, in considcration of the indehted bcmn ited and the trust herein created, mcvoabiy gnnn .
and conveys to Trsice, in trast, with power of sale, the following described property located in the. e veeccannane
. County, Qf. Ryinea. W:J.J..Lan..............-............,....Suueav.rpm- .

X .
‘Lot 35 of thesubdivision of Section 1, IRCNGATE, as shown on plat: t.hereof
recorded with Deed of Dedication in Deed Book 435 at Page 304 among the

~aforesaid county land records. . L e

-

_.Subject to all covenants, conditions, restr:.cttons. rese:ﬂtioﬂ's ‘ana‘t.o'

party wall rights, as contained in t.he deeds foming the chain of title
‘to the subject property.. o . — ) N L -

And being the sama praperty conveyed to Grantors here:.n by dead o! even
dats he:ewith and heing teco:dad imediately prior hereto.

EXH!BIT NO

BB NG, S
SPLE '/DEH
! 3

LE OR CONVEYANCE OF THE PROPERYY CO.\'\'E\'U),.

“which has the address of ...83.25 Iranga.te. Hay......--.-......... ...Hanasga,...........-.....'
tStreeq Citys

VA...ZZuO....-.-..-....(bam “Property Address®); ) S
{3tale.and 2ip Cotel . . e

" ToGeTner with all the improvements now or hercalter crected on the property, and all casements, rights,
appurténances, fents (subjoct however to the rights and authorities given hervin w0 Lender to colicet and apply such
renis ), royaitics, mincral, oil and gas rights and profits, water, waicr rights, and walcr stock, and all fixturcs now or
hereafter attached to the property, all of which, including replacements and additions thereta, shall be deemed to be
and remain a part of the property covered by this Decd of Truat: and all of the foregoing. togrther with said property

: (or the Icaschold cstate if this Deed of Tt ison a ltuchotd) are hercin referred to a3 the “Property™;

NOTIC‘I-II lell-Z DERT SECURED HEREBY 1S SUMECT TO (‘Ai.l, IN 'l-»‘t'l.l, OR THE TERMS THEREOF BEING
MODIFIED IN THE EVENT OF SAt

imstaiiments of pnn:-p:l :md m(:mv. with the bat of lhc indcbied il not socner paid, due and payable on

UGS 1, 2006, o iiitiieieiiiiraiieenniarenreanacneanen. ) the payment of all other sums. with
inteeest therean, advanced in accordance hesewith to protect the scourity of this Deed of Trust; and the performance of
the covenants and agreenents of Borrower hergin contzined: and (b) the cepayment of any (uture advances, with
interest thereon, made to Borrower by Lender pursuant to paragraph 21 hereof (hareia "Fulurc Advances” ).

Borrowcer covenants that Borrower s lawfully seised of the cstate hereby conveyed and tas the right to gramt
and convey the Property, that the Property is unencumbercd, and that Borrwcr wil warrant and defend generally
the title to the Property against all claims and demands, subject to any deel ex s or rostrictions lsted
in a schedule of cacoptions to coverags in any title imurance policy imsuring Lender's interest in the Property. . -

VIRGINIA -1 10 8 Fany . §/75° — PUMA/TALKE UNIORM IGSTRRMOT - L . ) .




Ta U!NIFOR:\IICOVF.NANTS. Borrower and l.ender covenant and agree as follows: )

7 1. Payment of Principal and Interest, Borrower shall promptiy pay when due the principal of and intcrest nn the .
_indebtedness evidenced by the Note, prepayment and late charges as provided. in the Note, and the principal of and interest

*on any Future Advances secured by thes Deed of Trust. . )

Funds for Tnves and Insurance. Subjcct to applicable law or to a written waiver by Lender, Borrower shall pay

to Lender on the day monthly-instaliments of principal and interest are payable under the Note, unnl the Note is paid in full,

a sum (herein "Funds™) cqual to onc-twelfth of the yearly taxes and assessments which may aftain priority over this

Deed of Trust, and ground rents on the Property, if any, plus onc-twelfth of yearly premium installnients for hazard insurance.

plus onc-twellth of yearly premium installments for martgage insurance, if any, all as rcasonably estimated initially and from
.time to time hy Lcnder on the basis of assessments and hills and reasonable estimates thereof. .

The Funds shall be held in an institution the deposits or accounts of which are insured or guaranteed by a Federal or
state agency {including Lender if Lender is such an institution). Lender shall apply the Funds ta pay said taves, assessments,
insurance premiunn and ground rents, Lender may not charge for so holding and applying the Funds, analyzing said account
or verifying and compiling said assessments and hills, unless Lender pays Borrower interest on the Funds and applicable faw *
permits Lender to make such o charge. Borrower and Lender may agree in writing at the time of excoawtion of this
Deed of Teust that interest on the Funds shall be paid to Borrowdr, and unless such agreenient is made or applicable law
reguires such interest to be paid, Lender shall not be required to pay Borrower any interest or carnings on the Funds, Lender
shatl give to Borrower, without charge, an annual accounting of the Funds showimg credits and debits to the Funds and the

. purpose for which cach debit ta the Funds was made. The Funds are pledped as additional security for the sums sccured
by this Deed of Trust. . )

If the amount of the Funds held by Lender, together with the future muonthly instaltments of Funds payable prior to
the duc datcs of taxes, assessments, insurance premiums and ground reats, shall exceed the amount required 10 pay said taxes,
as.cxsments, insurance premiums and ground rents as they fall due, such excess shull he, at Borrower's option, cither
peomptly repaid to Borrower or credited to Borrower on monthly installments of Funds. If the amount of 1the Funds
held by Lender shall not be sutlicient to pay tanes, assessments, insurance preniums and. ground rents as they falt due,
Borrower shall pay te Lender any amount necéssary to make up the deficiency within 30 days from the date notice is maled
by Lender to Borrower requesting payment thereof. :

Upon payment in full of all sums scenred by this Deed of Trust, Lender shalt promptly refund to Burrower any Funids
held by Lender. If under paracraph 18 hereof the Property is sold ar the Property is otherwise acquired by Lender, Lender
shall apply. no later than immediately prior 10 the sale of the Property or its acquisition by Lender, any Funds held by
Lender at the time of application as a credit agiinst the sums secured by this Deed of Trust. : .

3. Application of Payments, Unless applicable luw provides otherwise, all payments received. by Lender under the
Note and paragraphs 1 and 2 hereof shall he applied by Lender fiest in payment of amounts payable (o Lender by Borrower
under paragraph 2 hereof, then to interest pavable on the Note, then 1o the principal of the Note, and then to interest and
principal on any Future Advances. . .

4. Charpoes; Liens. Borrower shall pay-all taves, assessments and other charges, fines and impositidns attributable to

"the Property which may attain a ‘priority over this Deed of Trust, and leascholld payments or grouad rents, if any, in the
manncr provided under paragraph 2 hereof or, if not paid in such manner, by Borrower making payment, whén due, dircctly
10 the payee thereofl, Borrower shall promiptly furnish to Lender all notices of amownts due under this paragraph, and in the
event Borrower shall make payment directly, Borrower shall promptly furnish to Lender receipts evidencing such payments.
Borrower shall promptly discharge any lien which has priority over thes Deed of Trust; provided, that Borrower shall not be
tequired to discharge any such hiea so Jong as Borrower shall agree in writing ta the payment of the obbigation secured by
‘such lien 1n 2 manner acceptable to Lender, or shall in good faith contest such lien by, or defend enforcement of such lien in,.
Jegal proceedings which vperate to prevent the enforcemient of the lien or {orfeiture of the Property or any part thercaf.

S. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected oa the Praperty insured
against loss by fire, hazards included within the term “estended coverage”™, and sach other hazards as Lender may reguire
and in such amounts and for such periods as Lender may require; provided, that Lender shull not require that the amount of
such coverage exeeed that amount of coverage reguired to pay the sums sceured by this Deed of Trusi.

The insurance cacrier providing the insurance shall he chosen by Borrower suhject to approval by Lender: provide:t,
that such approval shall not be unreasonably withheld, Al premiunis on insurance policies shall be paid in the manner
provided under paragraph 2 hercof or, if not paid in such maancr, by Borrower making payment, when due, dircctly to the
lasurance carrier. 3 . )

All insurance policies and renewals thereof shall be in farm acceptable to Lender and shall include a standard maortgage
clause in favor of and in form acceptable to Lender. Lender shall have the right to hold the policies and renewals thereof,
and Borrower shalt promptly furnish to Lender all renewal notices and all receipts of paid premiums. In the event of loss,
Borrower shall give promipt notice to the insurance carrier and Lender. . Lender may make proof of loss if not made promiptly
by Borrower. o -

Unless Tender and Borrower otherwise agree in writing, insurance proceeds shall be applied to restoration or repair of
the Property damaged. provided such restoration or repair is cconomically feasible and the security of this Deed of Frust is
not thereby imparred. If such restoration or repair is not economically feasible or if the security of this Deed of Trust would
be impaired. the insurance procecds shall be applicd 1o the sums secured by this Deed of Trust, with the excess, if any, paid
to Borrower. If the Property is abandoned hy Borrower, ar if Borrower fails to respond to Lender within 30 days from the
date notice 3¢ mailed hy Lender to Borrower that the insurance carrier offers to settle a clum {or insurance benefits, Lender
is authonized o collect and apply the insurance proceeds at Lender's option cither to restoration or repair of the Propeny
or to the sums sectired hy this Deed of Trust. N . :

Unless Lender and Borrower otherwise agree in writing, any such application of procceds to principal shall nat extend
or postpone the due date of the monthly installments reterred to in paragraphs 1 and 2 hereof o change the amount of
such installments. If under parigraph I8 hercof the Praperty is acquired by Lender, all right, title and interest of Borrower .
in and to any insurance policies and in and to the proceeds thereof resulting from damage to the: Property prior to the sale
or acquisition shall pass to Leonder to the extent of the sums secured by this Beed of Trust immediately prior to such sale or
acquisition. Lo : . . : -

6. Preservation and Malntenunce of Property; Leoscholds; Condominiums; Tlanned Unit Developments. Barrower
shall heep the Propeny i goaod repasr and shall not comnit waste o pernut impairment’ or deterioration of the Property
and shall comply with the provisions of any lease if this Deed of Trust is on a leaschold. If this Deed of Trust is on a umit in a
condominium ar it planned unit development, Borrower shall perform all of Borrower’s obligations under the deciaration
or covenants creating or governing the condominium or planned unit development, the by-laws and regulations of the
condominium or planned unit development, and constituent docuoments. 1f a condominium or planned enit development
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rider is executed by Borrower and recorded topether with this Decd of Trust, the covenaats and agreements of such nder
shall he incorporated into and shall amend and supplement the covenants and agreements of this Decd of Trust as if the rider
..were a part hercof, B : : v ) R
7. Protection of Lender's Sceurlty.. If Borrower fails to perform the covenants and agreements contained in this
Deed of Trust, or if any action of proceeding is commenced which materially affects Lender’s interest in the Property,
T including, hut not linuted to, entinent domain, imvolvency, code entorcement, or arrangemeaty or proceedings involving 3
" bankrupt or decedent, then Lender at Lender's option, upon notice to Borrower, may make such appearances, disburse such
sums and take such action as is nccessary 1o protect Lender’s interest, including, but not limited 1o, dishursement of
reasonahle attorney’s fees and entry upon the Property to make repairs. 1f Lender required morigage insurance as 3
condition of making the loan securcd by this Deed of Trust, Borrower shall pay the premiums required to maintain such- -
imurance in cifect until such time as the reguircment for such insurance terminates in accordance with Hortowers and
Lender’s written agreement or applicable law, Dorrower shall pay the amount ol all mortgage insurance. premiuns in the
mannc;i provided under paragraph 2 hereol. . . . : o .
. Any amounts dishursed by lender pursuant to.this paragraph 7, with inferest thereon, shall hevome additional -
< indebtedness of Barower sceured by this Deed of Trust. Unless Borrower and Lender agree to other terms of payment, such
* amounts shall be payable upon notice from Lender o Borrower requesting payment thereef, and shall bear intcrest trom the
date of dishursement at the rate payashle from time to time on outstanding principal under the Note uniess payment of interest -
~ at such rate would be contrary 1o appheable faw, in which event such amounts <hall bear interest: at the highest rate | -
- permissiblc under applicable law. Nothing containcd in this paragraph 7 shall require Lender to incur any expense of ke .
- any action hercunder. . S . - e S o L Taeee :
-7 . 8« laspertion. Lender may make or cause to be made reavonable entries upon and inspections of the Property, pmv‘u!c_
that Lender shalt give Borrower notice prior to any such inspection specifying reasonable cause therefor related to Lender’s -
. interest in the Prapenty.. .. . e al X S ~ : T

(Y

Jieel9; Condemnation. The procceds of any award or ¢lim for damages. direct ot .onscquential, in connection with any
* econdemnation.or other taking of the-Property, or part thercof, or for conveyance in licu of condemnation, are herchy assigned
: and shall be paid to Lender, T . A oo

" In the event of a total taking of the Property, the proceeds shall be applicd to the sums scenred by this Deed of Trust.

with the cxcess. if any, paid to Barrower. In the cvent of a partial taking of the Property, unlcss Borrawer and Lender

othcrwise agree in writing, there shall he-applied to the sums secured by this Deed of Trust such proportion of the procecds

as is cyual ta that proportion which the amount of the sums sccured by this Deed of Trust immediately prior to the date’of

taking hears to the fair market value of the Property immicdiately prior to the date of taking, with the balance of the proceeds
puid to Borrower. . o . . - : . )

If the Property is ahandoncd by Horrower, or if, after notice by Lender to Borrower that the condemnor offers to make
an award or scttle 3 claim for damages, Borrower faily to respond 10-Iender within 30 days after the date such notice is
mailed. Lender is authorized to collect and apply the proceeds, at Lender’s aption, cither to restoration or repair of the
Property or to the sums sccured by this Deed of Trust. .

Unless 1.cnder and Borrower otherwise agree in writing, any such application of proceeds to principal shall not extend
or postpone the duc date of the monthly iustallments referrcd 1o in paragraphs | and 2 hercof or change the amount of.
such instaliments. _ B . :

’ 10. Borrawncr Not Released. Extension of the time for payment or modification of amortization of the sums secured
by this Deed of Trust granted by Lender to any successor i interest of Borrower shill not aperate to release, in any manaer,
the liability of the original_Borrower and Borrower’s successors in interest. Lender shall not be required (o commence
procecdings against such successar of refuse to extend time for payment or otherwise modify amortization of the sums
secured by this Deed of Trust by reason of any demand muaude by the original Borrower and Borrower™s succesors in intesest.

11. TForbearnnee by Lender Not o Waiver. Any [orbeiarance by Lender in exerciving any right or remedy hereunder, or
otherwise alforded by applicable law, shall not he a waiver of or preclude the caercise of any such right or remedy.
‘The procurement of insurance or the payment of taaes or other licas or charges by Lender shall not be a waiver of Lender’s
richt 10 accelerate the maturity of the indebicdness secured by this Deed of “Trust, :

712, Remedies Cumulative. A remiedics provided in this Deed of Trust are distinct and cumulative 10 any other right
or remedy under this Deed of Trust or afforded by law or equity, and may be excrcised concurrently, independently or
succeasively. . - : :

13. Successors and Assigns Bouad; Joint and Scyeral Liability; Captions. The covenants and agreements herein
contained shall bind, and the rights hereunder shill inure to, the respective successors and assigns of Lender and Borrower,
subject io the provisions of paragraph 17 hercof.  All covenants and agrecments of Borrower shall be joint and several,
The captions and headiags of the paragraphs of this Deed of Trust are for convenience only and are not to be used to
interpret or define the provisions hereof. . .

. 14. Notive. Except for any notice required nnder applicable faw to be given in another manner, (a) any notice to
Borrawer provided for in this Deed of Trust shall be given hy mailing such notice by certiticd mail addressed to Boarrower at
the Property Address or at such ather address as Borrower may designate by notice to Lender as provided hercin, and
{h) any notice to Lender shail be given by certitied mail, return receipt requested. to Lender’s address. stated "herein or to
such other address as Leader may designate by. notice to Borrower as provided herein. Any notice provided for in this
Decd of Trust shall be deemed ta have been given to Borrower or lLender when given in the manncr designated herein.
; 15. Unifarm Deed of Trust; Governing Law; Severability. This farm of deed of trust combines uniform covenants for
national use and non-uniform cavenants with limited variations by jurisdiction to constitute a uniform sccurity instrument
covering real property. This Deed of Trust shall be governed by the law af the jurisdiction in which the Property is located.
in the cvent that any provision or clause of this Peed of Trust or the Note conflicts with applicable low, such conflict shall
not atfect other provisions of this Deed of Trust or the Note which can be given ellect without the contlicting provision,:
and to this ¢nd the provisions of the Deed of Trust and the Note are declured to be severable. .

16. Borrower's Copy. Borrower shall be furnished a confarmed copy of the Note and of this Deed of Trust at the time
of eaccution or after recordation hercof. ' . :

17. Transfer of the Property: Assumptiois. 1§ all or any part of the Property or an interest therein is sold or transferred
by Borrower without Lender’s prior written consent, excluding (a) the creation-of a licn or cucumbrance subordinate to
this Dced of Trust, (b) the crcation of a purchase moncy security interest for houschold appliances, (¢) a trans{cr by devise,

-\ descent or by operation of law upon the death of a joint tenant or {d) the grant of any leaschaold interest of three years or less

not containing an option te purchase, Lender may, at Lender's option, declire all the sums secured by this Deed of Trust to be
inmediately due and payable. Lender shall have waived such option to accclerate if, prior 1o the sale or transfer, {.cnder
and the person to whom the Property is to be sold or transferred reach agreement in writing that the ¢redit of such person
is satistactory to Lender-and that the interest payable on the sumis sccured by this Deed ot Trust shall be at such rate as

Lender shall request. It Lender has waived the option to accelerate provided in this paragraph 17, and if Borrower's successor
in intcrest has eaccuted a written assuniption agreciment accepted in writing by Lender, Lender shall relecase Borrower from
all obligations under this Deed of Trust and the Note. :
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If Lender excrcises such option to accelerate, fender shall mail Borrower notice of acceleration in accardance with
paragraph 14 hereol. Such notice shall provide a period of not less than 30 days from the date the notice is mailed vithin
which Horrower may pay the sums declared due. If Borrower fails to pay such sums prior to the cxpiration of such period,
Lender may, without further nutice or demand on Borrower, invoke any remedics permitted by paragraph 18 hereof.

Non.Unikorst CoveNants, Borrower and Lender further covenant and agree as follows: : RN X
18. Acccleration: Remedices. Except as provided in paragraph 17 hereof, upon Borrower's breach of any covenant or

agrecment of Borrower in this Deed of Trust, including the coscnants to pay whien due any sums secured by this Deed of

Trust, Lender prior to acccleration shall mail notice to Borrower as pravided in paragraph 13 hercof specifying: (1) the
- breachs (2) the action required to onre such breachs (3) a1 date, not less than 30 dass from the date the notice is mailed to

Borrower, by which such breach must be cured: and (3) that Gailure to cure such breach an ar before the date specified in the
antice may result in acceleration of the sums secured by this Deed of Trust and sale of the Property, The notice shall further
inform Borrower of the right to reinsate after neccleration and the right (o bring a court uction to assert the non-evistence

. of g defaslt or any other defense of Barrower to acceleration and sale. 10 the breach is not curcd on or before the date

_ spevified in the notice, Lender at Lender's option may declure all of the sums secured by this Deed of Trust to be immediately
duc and payable without further demand and may insohe the povwer of sale and any other remiedics permitted by applicable
law. Lender shall be entitled to collect all reasanable costs amd expenses incurred in punuing the remcdies provided ia this
paragraph 18, including, but nut limited to, reasonahle attorney’s fees. ‘

If Lender invokes the pover of sale, Lender or Trustee shall give to Borrower a copy of a notice of sale in the manaer
preacribied by applicable law. Trustee shall give public notice of sale by advertising the time, place and ferrus of sale ance. 2
week for three succewive weehs in g aewspaper pablilished or having gencral circolation in the county or city in which the
Property or same portion thereof i located, and by Such additional or different form of odvertisement as the Trusice may
deem advisable, if any. Trostee may sell the Property on the fifteenth day after the fint advertisemcent or any day thercafter.

- Teustee, without demand on Barrower, shall sell the Prapesty at pulitic auction to the highest bidder at the timic and place and
under the terms designated in the notice of sale in one or more parcels and in such order av Trustee may determine. Trustee
may postpone sale of all or any parcel of the Property by public snnouncement ut the time and place of any proviously

scheduled sale. Lender or Lender’s designee may purchase the Propergy at any sale. - : .

Trustee shall deliser to the purchaser Trustee's deed comveying the Property so sold with special warmaty of title, The
recitals in Truntee's deed shall he prima facie evidence of the truth of the statemeats made thercin. Trustee shall apply the

. procecids of the .\:&c g\ the following order: () to all reasonable costs and eapenses of the sale, including, hut not limited to,

Trustee's feen of 4. 0. of the groas sale price. rensonable attarney’s fees and costs of title erideiice; () to the discharyr
of a1} taves, levies and assessments on the Property, if any, av provided by applicable law: (¢) fo all sums secured by this
eed of Trust; and (d) the excess, if any, to the person or persons lepally entitled thereto, including. if any, holders of lieny

_inferior 1o this Deed of Trust in order of their priority, provided that Vrastee hay scfual nutice of suck fiens. Trustee shall not

_be required to take possession of the Property prior to the sale thercof or Lo deliver possession of the. Property (o the
purchaser at such sale. - . o R ,

19. Borrower's Right to Reinstate. Notwithstahding Lender’s acccleration of the sums secured by this Deed of Trust.

.- Borrower shall have the right to have any procecdings begun by Lender to cuforce this Deed of Trust discontinued at any time
privr to the carhier 1o occur of (i) the fifth day before sale of the Praperty pursuant to the power of sale containcd in this .
- Deed of Trust or (i) entry of a judgment enforcing this Deed of Trust if: (a) Borrower pays Lender all sums which would be
" then due under this Deed of Trust, the Note and notes securing Future Advances, if any, had no acceleration awcurred:
- (b) Borrower curcs all brcaches of any other covenants or agreements of Borrower contained in this Decd of Trust; (¢)
Borrower pays all reasonable expens... .acurred by Lender and Trusice in enforcing the cov  ants and agreements of Borrower

" contained in this Deed of Trust and in enforcing Lender’s and Trustee's remedics as provided in paragraph IR hercol,
mctuding, but not limited 1o, reasonable attorney’s fees; and (d) Borrower takes such action as Lender may reasonably require
10 3ssure that the licn-of this Deed of Trust, Lender's interest in the Property and Borrower’s obligation to pay the sums
secured by this Decd of Trust shall continue unimpaired. Upon such payment and cure by Borrower, this Deed of Trust and
the obligations secured hereby shall remain in full force and etfect as il no, acceleration had occurred. ‘

. 20. Assignment of Rents; Appointment of Recelvers Lender In Possesslon. As additionai security hercunder, Borrower
hereby asugns 10 Lender the rents of the Property, provided that Borrower shall, prior to acceleration under paragraph 18
hercol or abandonment of the Property, have the right to colleet and retain such fents as they become due and payable.

Upon acceleration under paragraph 18 hereof of ahandonment of the Property, Lender, in person, by agent or by
judicially appomted receiver, shull he entitled to enter upon, take possession of and manage the Propcrl)_'land to vollcct the
rents of the Property, including those past due, All rents cotiected hy l.cn_dcr or the receiver shall be 5\pp_|xcd first 1o payment
of the costs of nianagenient of the Property and collection of reats, including, but not fimited to, receiver's [ees, premiums on
receiver's honds and reasonable attorney’s fees, and then to the sums secured by this Deed of Trust. Lender and the receiver
shall be liable to account only for those rents actually received. . . ) o )

21. Future Advances, Upon request of Borrower, I ender, at i.g:ndg:rs option prior 1a release of this Dccq of Trusf,
may make Future Advances to Borrower. Such Future (\dvunccs. with interest thereon, shall be secured by Qus Deed of
Trust when evidenced by promissory notes stating that s:m_.l notes are secured hcrcby.. At no time shall the principal amount
of the indehtedness secured by thie Deed of Trust, not including sums advanced in accordance herewith to protect the
security of this Decd of Trust, exceed the original amount of the Note plus US S.JIONC. ..ot iieiiianiiiinnennn

22, Release. Upon payment of all sums sccured by this Deed of Trust, Lender shall request Trustee ta release this
Deed of Trust and shall surrender all notes evidencing indebtedness secured by this Deed of Trust to Trustee. Trustee
shall release this Deed of Trust without charge to Borrower. Borrower shall pay alt costs of recordation, if any..

23. Substitute Trustee. Lender may from time to time in Lender's discretion remove Trustee and appoint 3 successor
trustee to any Trustee appointed hercunder. Without conveyance of the Property, the successor trustes shall succeed to all
the title, power and duties conferred upon the Trustee herein and by applicable law, . )

24, Identificution of Note. The Note is identificd by a certificate on the Note exccuted by any Notary Public who

certifies an acknowlcdgement hereto.

I WiTMESS WHEREOF, Borrower has excecutéd and sealed this Deed of Trust.
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LT Lipps
STATE OF VIRG!NIA.....P.B.I.N.C.‘E.:. WILLIAM ...... e Countyss ' ' . ~

The forcgoing mstrumcnl was acknowlcdgcd h«.furc me thxs. .- ?—.7.th day Qa‘ June .. 19 15 ..... e
(dala) C e .

by . hlbert. B.. Lipps .and .JIJndith, w Llpps ........ e ereee e,

(ponon acknowledging)

MyCommxssnoncxpms' 1/9/77 - ) S o \K\\. -

"ﬂcc. Jed ?' Yed

___Lf_)?/?ﬁ’"

: Tc:;!.-:

- {Spsce Balow This Line Reserved Far Lender and Recorder)
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LT et TRUSTEE S SALE OF |
'iLOT 55 SECTION , IRONGATE SUBDIVISION

PRINCE WlLLlAM COUNTY VIRGINIA

In ExecutIOn of a Deed of Trust from " ALBERT B. LIPPS

and JUDITH W. LIPPS . dated_July 27,1976 |

recorded in the C]erk S OffICP of the CIrCuIt Court of Prlnce WIIIIam

County, VIrgInIa,-In Deed Book 858 M;_ at Page _ 487 | , the underSIgned’

Trustee will offer for sale at pub11c auctIon in front of the General DIsfrIct

uourThouse PrInce William County R "1s~-«u75s.m Vlrg‘"‘a on n

B

January 28, I980 ' -:'l_“4at ) 10:30 (a. p.) m. the fo]]ow1ng descrIbed e

real estate:

Lot 35, Section l,vlrongate SudeVISIon, PrInce L
William County, VIrgInIa _ K

, Tax Hap Number : I|3—05 35 .

Street Addressr 8325 |rongate Way
‘ Manassas, VIrg|nIa 22IIO

The sale W‘]] be made SUbJGC* to recorded and unrecorded mechanIc s‘f"7:

lIens and further subJect to a]] easements, condItIons, restr1ctIons and agree-:
ments as they may ]awfu]]y app]y to the property or any part thereof L
| TERMS OF SALE: A cash depOS1t of I0 of The Sales Prlue |

certIerd er Bank CashIer S check WIII be requIred of the successfu] bIdder’at g
the tIme of ‘the sale with the balance due w1th1n ten days from the date of sale f
Upon defau]t by the Purchaser in the sett]ement of the sa]e the aforesaId dep0511
shall be forfeIted and applIed to the cost and expenses of sa]e and the Trustee s
_conpensatIon authorIzed by the Deed of Trust and the ]aw in such cases made and

prov1ded In the event of dofault by the Purchaser, the Trustee reserves the

rIght to rese]] the property at UN\IIsk of the defaulting Purcha<er in accordanqul;!




UTLh the Deed of Trust : Notw1thstand1ng the foreon1ng, the Trustee reserves the

FE—

k1ght to walve the requ1rements of 5uch dep051t

",r” : A]] cost of conveyanc1ng, wh1ch sha]l be by Spec1a1 Narranty,4exam1 a?"

"""-‘ '_,.‘"' Z“‘

". \,r. ‘ <_<.,“' e )_-&-.:;';;,;4

ﬁparat1on of Deed to be at the cos of the Purchaser Property w111 be so]d 1n

h"as 1s“ condition without warranty of any k1nd

§ . In the event the Trustee deems it best for anymreason to postpone or
:cont1nue the sale from time to time, he may do o) 1n accordance w1th the terms _
jof the Deed of Trust and thereafter may se]l the property as there1n prov1ded -
| ertten not1ce of the Trustee s Sale ls requlred by Sect1on R 59 1 )
of the 1950 Code of V1rg1n1a, as amended has been g1ven by cert1f1ed ma11 to )

the Grantors of the Deed of Trust at the]r 1ast known address a]l accord1ng to ;'

the records of the Voteho]der

TRUSTEE : s i~ '
FIRST AMERICAN SERVICE CORPORATION

FOR INFORMATION _CO‘NTACT:‘ 7(. % j

DANIEL H. BORINSKY, Attorney for Trustee
INageotte, Borinsky & Zelnick

14908 Jefferson Davis Highway
-IWoodbridge, Virginia 22191

w(703) 491-4136 o

(703) 550-9291
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HRS'{AMWQCAN SRINGS

\ and Locn Association
- 12 December 1979

Sandmar Associates, Inc.
5214 Claridge Court R S o S S
Fairfax, Va. 22032 o o - T e R

REFERENCE: L-1684-2

Gentlemen:

Enclosed is your check for $334 00 as payment on the above referenced loan.

We are Dot accepting this payment in accordance w1th the letter from our attorney
to your office regarding the acceleration of this loan. A

If you have any questions, please contact this offlce.

nterely, S | } D ’
| S0 EXHIBITNO. |

FLI /”ET( COM

Pi}grm e
. AORDEROF; ,/jr

Fo-rfux

For. 1., ,....', /Jo- :::;“;;;9"‘;"’3'0// g;z-L
{ s wooog m 78 21.058003 SE:CH

\‘\vu n‘- .--w-.'-- - - - ’ B
S s S DT el s
el L e e T A L T e T

Other offices: Manossas, VI'gInld Beoch, Fradancksburq
MEMBER FsLiC
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. This Plan is administered by RS
American Home Shieid Carparation
T - National Headquarters

: Reocmper' PROTECTION FLAN

- - " HOW THIS PLAN WOFIKS : Ty
As an additional benoﬂr for nslin with ma and RED CARPETS the foilowing coverage shall be provided:
e Starting 15 days from -ﬁ.}rﬁ?:._i_ it something should go wrong with ihe specifically cavered systems
of this house (see other side ;or specific details and conditions) AMERICAN HOME SHIELD CORPORATION
(hereinafter “Amaerican Home Shieid®") on behaif of RED CARPET CORPORATION OF AMERICA, will repair or
" replace them for you, the seller, until date of ctosmg Cost for repalr or replacementis limited to a $25 service fee
per trade-call.
e Starting on the date of closlng, and for one full year thareatter, if something should go wrong with thefoliowing,
systems:
The Central Heating, Plumbing, Electrical, and Central Air Conditioning Systems. the Hot Water Tank and
Major Appliancas (spscifically, the Oven, Range, Buiit-in Dishwasher, Buiit-in Trash Compactor and
Garbage Disposai)
AMERICAN HOME SHIELD®, will repair or replace them for the Buyer, sub|ect to a service fae per trade cali (ses
" sampie RED CARPET® WALL TO WALL" PROTECTION PLAN Buyer’'s Contract for specific detaits and conditions).

o | your home does not seil or a closmg does not take ptace, there is no additional cost to you the seller, for any
waork parformed. ; :

1 ; Toil Frae — (Califormia) (800) 642-2471
- (Ouuun California) (800) m-nsa

L\ :U p\‘\ LER(S) S%AIN DWELLING INFORMATION
L2oS &\'a:'*'

N 'y Last Name First Name Migdie Imuat Lat Num- _ FstName Mioole intisd

®235 TromaiXe \Neo

Agdress No. oL Street

City N State . Area Code
S . - 7 "o Seo

Age Aouroxmme Vaiue

(Cowex Agewoprars iwms) . MAIN DWELLING CHARACTERISTICS . e -

ves AGE . ; P L Cw e .

’ E/w J.Q:ffentral Heatmg System ot Water g Stearn ‘a Warm: Air © a0 .Qil Fired -
G e Gas Fcred .G Radiant Q Electric © @ Other -

Jo e - - e .

entral Aur Condmonlng System e

f(_b_a._.oomestlc Hot Water “gTank - - 0 Instant Tank © ¥
“* ‘g Qil Fired . oNaturalGas -~ d Propane O Elsctric

APPL!ANCES (Chack approprrate itams apd give thsir age) o e
/1O oOven _LLRange ué[lauilt-in Dishwasher

g=} Built-in- Trash Compactor /_| © _Garbage Disposal :
If a portable dishwasher or trash compactor is left with the property, it will be covered only if the tollowmg mformatton is
providad: . R
BarASHER: Make: \ABEST/ N A Giosen "Rl - G sariam —
TRASH COMPACTOR: Make Modei# Serial# :

I, the Seiler, hereby declare that the above itams, as well as the plumbing and siectrical systems are working property,
without defect, and will be in good order at close of sale or close of escrow, pt as foil

1811 Sants Rita Aoad * Pleasanton, CA 94566 .

nomessas ARV - 39-\10 (*705)56#\((_5"-?".:

“Capacity Gailons _ :

Note: When those items listed immediately above are repaired, and seller sends a photocapy of repair bill from a
hcensed contractor to American Horne ShleldO those |terns wdl be covered for the Buyer after ctosmg

Any mtent to defmud Amerucan Home Shieid® may vond all or part of this contract. The issuance of tms

. contract is expressly conditioned upon the accuracy of the foregoing statement. The Broker accepts no liability

. or other responsibility for.the performance of any sarvices pursuant to this Protection Pian. Neither the Broker
nor any Representative thereof will receive any part of any fee received by American Homc Shield®,

PAYMENT AUTHORIZATION |
The Seller shalil pay or shail direct and authorize the fiduciary (Escrow Officer, Title omcar or Attorney) nandlmg

the ciosing of the saie o;tn/eaﬁpeny to pay to Amerxcgn Home Shield® the sum of: - . ..
Check One) $250.00 for a smgle famlly _dwelling Q.$500.00 tor a tnplex umt
{ ec . @ $375.00 for a duplex unit . © O $625.00 for a fourpiex unit

Seller hereby aumorlzes this fee to be paid to Amaerican Home Shleldo |mrned|ately upon close of sale or close of
uscrow of the subject property from the proceeds of the sale. v/

) ’7/ %// N

AMERICA 4 SHIELD CORPORATION

M/"

ANS Resitar Code Mumder

snnun Gica N & Dhone framoer
:./

L WMTECORY ~AML YELLOW COPY- pcromAfomey ook COMY < omomer " GOLOENROD COPY - Broker
-mmamwum(mm) EX:'”L':IT l\lU- acdnz '

Sealmz ;o

mm} s<zz su\-%?é&o

s-mn-uo:uomummo-mww

mmm

(e

L\
o

SO ATRTLACURCIG;

e




. On bahalf of Red Caruat Corporwon of America. Amencan Home Shisld® (hmmaﬂer raferrod to as "The Ccmpany") wiil repaar or, |l

Y. f ive parts and camponenu lacatad within the mtenor of the Main Dwelling as follows:.

__PLUMBING SYSTEM" Al leaks and breaka in ths domastlc wa(er gas, dr:m. wasta and vent line piping, to the extant mat ths same are lacated
s,:'l:'u' within the interior of the main dwelling; assembly parts within water ¢loset tank, including bailcack an:ernbly, handte and trip taver, fiush bail,

M flapper, tlaat bait and arm, till tube, overtlow tube, lift wire, ball guide and bracket; supply vaives and risers leading to sinks, lavatories, and water

’ "' ‘closets; main water supply vaives within the intarior of the main dwelling.. In addition the Company wiil clear ait drain and wasts line stoppages -

g (prowdocr that the atoppage is caused by an obstruction located in a dram or waste hne wuhm (he interior of the main dweﬂmg.

' PLUMBCNG FIXTURES FAUCETS, TUB AND/OR SHOWER VALVES SHOWER ENCLOSURES SHOWER BASE PANS, WATER SOFTEN-

ERS, EXCESSIVE 0A INADEQUATE WATER PRESSURE, WELL PUMP, HOLDING TANK, AND °EWAGE EJECTOR PUMP ARE EXCLUDED
FROM THIS PLAN. ) ) ) . Coe -

HOT WATER HEATER (Elactric, Gas and Qil Fired): Al gas controt vu!vas. thsrmo:!at:. elements. bumaer and pilot assembiles, burnar biower
motors and blower wheels, fuei units, static discy, air tubes, nozzies and narzle lines, line filters and strainers, Impeilars, Ignition wires, elactrodas,
tarminais and transiormers oressure and tamperature relief vaives, tharmocouples, draincocks, ffus pipa and f(ttings, all smalf plumbmq fittings, all
- wiring and electrical cannections, and the watar. heater tank. . X

Seuera
inntm

.....__..ELECTRICAL SYSTEM Alt alactrlcll switches, alectrical receptac!ea (autlots). electrlcal clrcum (including repair ot elecxﬂcal shon carcults).
‘:,:‘ clreuil braaker pand all breakers, fuse boxes and outside receptacies artached to the maln dwalting. .

LIGHTING FIXTURES, DOQOR BELLS AND CHIMES, GARAGE DOQR QPENERS, INTERCOM SYSTEMS BURGLAR OR FlRE ALARMS AND
.. ELECTRICAL CIRCUIT OVERLOADS AHE EXCLUDED FAOM THIS PLAN. i . . 3 o

: CONDOMINIUM DUPLEX, TRIPLEX AND FOUHFLB( UNITS. thm the sublect propeny ut ths addresa ﬂstod in m(a P(an isa condomfnfum.

duplex, tripiex, or fourplex unit, the Ilabmty of the Compmy is Ilrmtad to repmrs or repiacumom: which can be peﬂormed within the confines of
the mdiwdual umL e e i Lo e Cn. .

THIS PLAN SPECIFICALLY (BUT NOT BY WAY OF LIMITATION) EXCLUDES SEHVICE AND/OR REPAIH OR HEPLACEMENTOF COMMON

FACIUTIES SYSTEMS. OR EQUIPMENT. -

. . ~ ; . )_ . . - . - .o
CONDITIONS. This Plan does not cover servlcmg. malmenanco. mpmr or raplacarnant of any pan: or ponants of utility syste or aquip~-
“  ment which are not specifically enumeratad in this Plan or whlch wm nct in sanstactory aperating condition as set fon.h in paragrapn 2 (Mam‘

Dwelling Charactenstlca) on reverse sida.

The Company will prowde all service pursuam to this Pian wathm a reasonablo tlme after telephonp raquest lc:r :uch servics, normally within ” .

hours. Requasts for service will be accsptad by the Company 24 hours per day, 385 days per year. Mo raimbursemeant or payment shall be madeto
Homecwner far any expanses. in connection with employbng outs:da cuntractor: or the purchuo of new equ:pmam ov the repair of existing
aquipmant or tor any other exponso whatsoever.

-; Campany has ths sois option of determining whethar a maitunction will ba correctad by repair or reptacament. The Homeawner shail give the
Caompany notice within a reasongble time afm any opsrat!ng failure, of the need of sarvice, and shall endaavorto pro(ect tha propoﬂy from fum'lar
damaqa unm repsirs are mada. . . P .

iwil COMPLETION OF THAT SERVICE = ~ S

- -L.A . . U E -

The Company wiil use its beat efforts to pravlds replaeomont parts (whers nocosurylnd avsihblo) of ﬂka quullty tothe odglnal parts, provided

that the Company wili not be liable for fauure tQ mltch sncuy the type and color of replacement parts or to maka lmpmvemanu to oﬂqmal
equipmant, {acilities and/or system: R .,

SN RPN ceen T O

. " This Plan does not apply to restoraﬂon of opamngs of wsus, floors or csiiings. Whem such opanings are required to paﬂorrn covered services,
s the Company will restors wails and ceilings to a “rough” finish candition. Any rapamting. wauplaanng, wall panehng, staining, floar covering or
ceramic tile repiacements are axciuded from this Plan.. . . i

and/or radiant heating caii lmos in or buiow ccncrsts ﬂoor or slab. L L

When rupaus or mplacements mcluded in thls Plan are aﬂected by buiiding or zanmg codes insuch away lhat restomtlan to originat condition is

not permitted, and/or the code requiras more costly material or additional work, the Company wilt have no obligation far the additionai materiai,

iabor and expanse. When coda corrections ars necessary prior to the repair or repiacement, the owner of the dweifing described herein shali be

responsible for making the correction, and the Company will have ng obligation to perform under the terrns of this Plan untif the corrections are

.. Made. Nor shail the Company have any obligations to perform services it any required permits cznnat be obtained because of building or zoning
codae violations, until the viotations have been ramaved. Where equipment, facilities or systems coverad by this Plan ara not reasonably accessible
for repairs, Honmnar shail bear the cost of gaining access to and closmg access from such eduipmem facilities ov systams.

o et

2

earthquake, storm, freeze-up, fire, sSmoke, electrical failure, riots, vandalism, neglect or misuse, theft, accidents, acts of God, externat causes or
other than riormat usage and normal wear and tear of the equipment, faciities ur systems enumerated iri this Plai.

The Company wiil not be liable for any consequential or secondary damagas or othar condltmns resulting from maifunction of the parts, systems,
* repairs or replacements described in this Plan or from delaya or failure to render service due to conditions beyond its control, including labor

- difficuities or unavailability of parts. The Company will not be reaporu:b(e for Iosa or damage allegad o be caused dnmc:ry or mdlrscﬂy by :ta
' service or by the timeiiness of rend-rlon of its services, - .. et . b

! ' - Unless otherwise specifisd harem. this Plan soacificaily (but not by the way of Iurmtation) uxc!udes service and/or repairs or replacamsnt of attic
: fans, exhaust fans, filters, lawn sprinkiers, poois, air condmonnrs and the adequacy or capacit 9¢ any component of the home.

TERMIMATION: This Plan snau be void if, befgre or after merequest tor rendition of service, Seller has wmfully concesl:d or mnsrepresentad any
material facts or cxrcumslanccs rclating to the :.ondmon of the home or its utility system. U S

This Plan shall, ¢t the oonou i the COmpany. e void In the avent that any of the equcpment ar-d utlhtles i1 .cluded r.r—. eunder is serv ’f\ad uy any

parsen othor than the Campa"y

The ontigation of the Company to render or efttect reoairs shall tarminate in the event that Seller anars. Enodiﬁe: or adds to (he structure and
systems covered by this Ptan, uniess Seiler has first advised the.Company of any proposed altmuon modilication or addition, and the crampany
haa gwen its wrmen agreemmt lo prowde semce under m«s Plan accordingly .

e o

Oven, Flange Garbage Dlsposal aum-m Oishwaaher. Bum-in Trash Compactor Cantral Hea(lng Systems and Central Alr

Swier's

- - . o — e [P P L PR SR

YOUR REDCARRFET® WALLTOWALL™ PROTECTIONPLAN 1S SPECIFIC WITH REGARD TO THE
COVERAGE FROVIDED. BEFORE CALLING THE COMPANY, READ THE POATION OF YOUR CONTRACT _
WHICH RELATES TO THE NATURE OF YOUR PROBLEM,IF YOUR PROBLEM IS COVERED BY THIS PLAN,
PLEASE CALL:. .-
- o Toll Free _ (800) 227 1194 (Natlonal) ° (800) 842~2471 (Caleorma)

AC3.-250R1 S o - . L

.. Thie Plan inctudes onty repairs. repiacements and savvices. and only those made necassary by normat operanona and normul wear and tur. The

The c°mpany will not be obligated to incur an expense in excess of szoo to npair or replaca brauks or !eaks in the plumblng. doma:(lc weter

«- -This Plan coes not caver service, repmr: or reolncsments requirad as a result at madequata ‘powar supply, powartallure wars, floods Iaghtmng. ’

THE SELLEH SHALL. PAY TO THE COMPANY 82500 FOFl EACH TRADE CALL. WHICH PAYMENT SHALL BE MADE ON OR BEFORE '

. L Condltlomng Syaiems are not part of sellnrs caverago, but are covered for the buyer for 1 lull year lrom date ot closing. R




8. TYPE OF LOAN:

O\!B No. 63-R1 '01

. Jva S.Dcovw NSt

1. O ena 2 T3 emma a. Gconv. UNINS,

. J&TFILE NUMBER "

L £ .
n ;r'.‘ttlhevn'.rlanLepdb'pAcr opiles ta this.tr
>.’:" as;.vgn}afmu form. « : 1,

e

8. Moﬁfc. 1NS. CASE NQ.

o .

D ADVANCE DISCLOSUREOF COSTS. Some items are estirmated, and are marked “(e)" Some amounts may chmg if the-
set.! ment is hezd ona date other than the date estlmau.-d below The prcparer of this form ws-not responsnbie For YOS OF charg‘s i

] ST ATEMENT OF™ AC!' UAI’. COST 5 Amounu pand to and by the setﬂ:ment agent are shcwn. llems m:.r.(ed (p.o-c.)
" paid outside the closmg; t.hey ara shown here for informational purposes and are not included in totals.

D.. NAME QF GORHQWER

- |E. SELLER

g Jaf‘ 3 J.
Ty bnita E.

F LENDER

-

H -SETTL:MENT AG:NT

| Zinas and wanes >

"{LOAN COMMITMENT

PLAC& OF SETTLEMENT A . SETTLEMENT " -

‘i_. ssas, yireini a Vvt
. ' R

sy - oy
MEN

" J. SUMMARY" oF BOH ‘IOHEFI‘STRANSACTION

‘Zf- *'K: SUMMARY OF SELLER'S TRANSACTION

100. CROSS AMQUNT DUE FROM BORROWER'

400. GROSS AMOUNT DUE TO SELLER:

"~ 1401, Centract sales price ..

101. Contract sales price

402 Personal property - RS

102. Parsonal groperty . °

Y

103. Settlemant charges to borrower:
~ {from line 1300, Section) "

403. - . -+

iAdiusltmem: for items paid by saller in advance:-

LA TEINE PR

.

't

1G4, R RGN
108, -t -{405. City/town taxes . 0 -
. I T e 406, County taxes 0

Adjustments for.rums oaldbynlln;hadmu. ancer, B T R T — pos

108, City/towntaxes - °~ ‘tao ', ™ 408, . s L 0

.107. County taxes R 409. . - 1

108, Assessments . R 410, . - w .

1C9. L I - ST 411, oty to
: ﬂ?‘ — :: e 420. GROSS AMOUNT DUE TO SELLER

112 . [ It

120. GROSS AMOUNT DUE FROM BORAOWER:

NOTE:- The following 500 and 600 series sections are not reqinred-
to be completed when this farm is used for advance discicsure cf .

settlement costs prior to settiement.

200.” AMOUNTS PAID BY.OR IN BEMALF OF SOARGWER:

500. REDUCTIONS IN AMOUNT DUE TQ SELLER:

| 8C1. Payoff of first morigage icsn

| 201. Oeposit or samest money 7 AR

£02. Payoitf'of second mortgags loan

202. Principal amount of new isan(s) .

203. Sxisting loanls) taken subject 1y - .

:1503. Settlement charges tm seiler

{from lime 1400, Sacton L)

204.

R
L
o
Ta

205. L

504. Exininﬁié&&) taken subject to .

Cradits to oorrower for items unpa;d by nHr e - - = —
2086. Czw/town taxes: - 507. . s st S
., County taxes .’ .{s08.. ... - R IR

208. Assessments & -

.

e

3

T

'?".

S

[ et S M Tl = B el LB

ot

2097 ~.ad T - & R I R R - . e RV . -

210' aEEm— 'Q_: “‘,‘i =L Credits to Sorrower for.iterms unpaid by saifor: ;
211. el . 1510. -City/town taxes . 0 -
212, N 4511, Caunty X2y py7 T 10 e .

[ S R T TP ae DR IR TR SIS PR PPN

Tonuwowrsrmoomj IN BEHALF CF-_. X 512 Assagments G -. @77
' @ORROWER RIS - [ 313 L . to -
S~ st Boo t a0
BEI S T T

'526. TOTAL REDUCTIONS IN AMOUN" DLE M

TOSELLER: | .=, Ea

600. . CASH TO SELLER FROM SET‘T SMENT:

3 €01, Gros amount dus. mss(ter
3= Hromritive 420). - . i

¥y o~

-203% bnsn Q}nmummrﬂouzob‘». i
: 'GPAYA&LETO, soaaowea.

580 ~Lgs: istl] reducnons in a.mounwua Wiy

- < <apilar (fmm Ime 520!+




.PAID-FROM

BORRO‘-JER &
[ FUNDS

Loan Dnscnunr -

. Appraisal Fee to -

Credit Rfeaurt'tu Py

. Lender’s inspection fes.

. Mcrtgage Insurancaapnti cxnm.f" U
807..~,Assummxon/refmw‘xg feo"' Z

Ble0gi:

10

] a=5cRVEs DEPQSITED..“RTI-E ‘;'\l.‘.sn FOR_ Lot

Hazard insuranca. ~:,

- . Mortgdge insucanca -

'Caunw pragerty taxés zno @ s*zg._gq-w-. th

Annual assessments

o 1102, Abstract. or title search 1o

F103- :!'xlle e.xammatlon [

. 11085. Dow-nem pmoaranon tos D"!l.':-'i

f- 1186, “Notary feest0. v B3

'1107: Attorimy's Feesito "

- {inkludaes above items No.

1108. . Tide insurance.to v("".;_...sm

ie o [inctudes above items Ra.

1109. Lendeér’s coverage’* S -

1110. :Owner’s coverage’: * $i

1117, 2 - -4

12, - . . .‘-w-.

RERER

2300, GOVERNMEMT.R‘CORU'@?SA

. 1201.; Recolding.i .aos.

102 City/

1203 Sut-

1204. Grar

3300. ADOITIONAL ssr'cxwmcwmas [

1301, Survéy to° < Bo Ton iy _?.:3 3

maec:‘cn 1‘0',‘~ :m-o.
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TO: - Firstv:vAmeri-cah Savings & Lc->an'” A

13448 Jefferson Davis Hwy

Woodbridge, Va. 22191

Attn: Mortgage loan Department

Reference Ioan No.  5-004-501684-2Address = 8325 Irongate Way, Manassas, Va.

~ Please send the follow:.ng supplerentaxy data relatwe to the ex.lstmg f:.nanc:.ng an my/our

oroperty located at 8325 Irongate Way, Manassas, Va.

to: EBETTER HOMES ‘RE'AL'IY, II\I! 2235 Chain Bridee Rd.

Oaktoni Va. 22324 Attmi: " "Juanita Wilson

SUPPILZMENTARY DATA ON EXISTING FIRST TRUST s B
First Trust Balance =5/ 45327 aser Q,J{ / '19 7 e
Interest rate /2 % Monthly payment total $ 3;72 Prmmpal & Int. Sﬂf&f—go B
_Taxesa&é’ﬂ% Carneels _ Tnsurance 9 - M
Prepaynent. Penalty Gt 4 Escrow amount 440, - R
Is First ']:rust Asmrable 4 WW&?@ Fee 542?_%44&&4&4/_,
Does First Trust have interest rate EScalaticn Clause? %L/ ' .
First Trust is a Canventional X FEA 203 R 222 VA . Other___
Does lender require notification of Pay off’ : %Mxy %""’M‘/ M Lu—zd-

77*4‘4"77?}‘2‘““

124




SUPPLEMENTARY DA‘I!A QN EXISTING SECQD TRUST (I£ any)

Is "rust 'Aésmable" |

Paymen‘ts mnde to.

Address of Holder of Note

A self~=~ddressed stanped envelope 1s enclosed fcr your use

N /"- Naxe & 'ntle
. kv 7ﬁ4 .--ad o

125




"In Account Wnth

55 \AI /\ P4

A T L""'A’\‘N

A T‘ T 0 R N E Y

10604 WARWICK AVENUE FAIRFAX VIRGINIA 22030

TELEPHONE 591-3100

Albert B. Llpps & Judith w. Lipps
Contract Sale:‘

Sandman Assoc1ates, Inc.

E... Hay 1n..;“v1979

Lot 35, Sec. l, Irongate, Prlnce W1111am Coun1y, Va.

We hereby approve the above statement and authorize disbursements

shown thcrem and ccmfy that we have recexved a copy hereof

Albert B. Lipps

O/([&u@ 1() o\fw/,;,, ) - .

g Jug&th W Llpps -

1 86,718.94

EXHIBIT NC.
FLt & TEF(

Am— -
’:r oy TR ax‘_'

vr1' ~— ‘3"'&#

To: :
‘sale Price .%E75,4oo.oo°
o " 30,966.97 SR
| SR ol ' | 36,366.97— $36,366.97
Exlstlng F1rst Trust - Balance after 5/1/79 payment—«-—--$30,966.97 o
Intexest 5/1/79 to 5/10/79 v ’ 81.72
Escrow Balance 3531gned : '
' Real Estate taxes (1/1/79 to 5/10/79) _ ' 206.09 L
" Insurance pro-rated separately ' ' . _
" Irongate Assn. dues pd. thru 6/30/79 (5/10 to 6/30/79) : ' 15.84
. Termite Inspectlon : : , 20.00 )
Realtor's Comm1551on - 5/ to Sentry Realty, Inc. 'i f 1,318,35
Preparatlon of Deed ' - . 50.00
-'Set*lement Fee"t' 75.00
‘To be Escrowed with Escrow Agent- - o
State Grantor's Tax - - $36.50
Release of Trust - 50.00 o
Proceeds | L _ 5,414';31*
*'$250;00wtd:be deducted from the ptoceeds for - B
payment to American Home Shield for Warranty Plan 36,718.94

_7,

m»-.—vm

!

-n&

_44;41%94 4

4]

JUSGL




" DATE-  April 11, 1979

' RE:__Albert and Judith Lipps

8325 Ironzate V&Y

| o .. __Llosn # 5-004-5016842
T0 lst American Savings gngv lozan o -

951k Center Street

Manassas, VA

Gentlemen:

Please be adv1sed that the above—referenced property now owned by us has been o
listed by Red Carpet~Sentxy Realty, Inc., for sale. ) : L

We antlclpate that yout mortgage will be pa1d in full In the event your deed

of trust requires advance notice of payoff, please consider this letter as
-notification of intent to refinance, effective immediately. We would appreczate
knowing if there are any restrlctlons of rescord agalnst essuﬂptlon of the present
loan., . - v :

Would you be klnd enﬁugh to furnlsh Red Carpet-Sentry Realty, Inc., w1th current
information on the existing trust, along with a copy of the plat for tha captioned
premises., Please cotplete this form and retusm it to thom in tho enclased self- .
addressed envelope. The- copy is for your records., C ST

- Slncerely, W% L

Loan Balance S 30,986. 97Inter st Rate _9.5% . Iype of LoanLOHVenthﬂal

Payment—prxnc. f;lnt. S 265 30 Payment-PITI S 329.00 ,g;y-,fxlsh;

Escrow Balance §_336.13 | Pre-payment Penalty 5 2% of unpald balance lf :
property is refinanced through another lender. None if property 1s sold and title passes
Loan @MA.Y NOT) be assumed. Con:htlons of assumptnn Buyer must quallfy )

|
;
|
i

and there will be no rate adjustment - R = ._;.;%.w;h R

Are these required on Assumpticns? Credit Report_ Yes
N “Loan Application_ Yes o
Amount of Fee 1% of umpaid balance

N " Employment Varification_ Yes

. CEXHIBIT NG,
CPUerTEZR T oMt T .
CASE ND. é’éj% /éﬁ% a

L

AL 2~ 22 i9 &~ v ) 127
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./ |FIRST AMERICAN SRINGS
and LocmAssocnchon ~

\ ;"'

P L

Daici

- RE:

Geny

Thi$ is to

referenced loan are:

Gelle : _ . 7

- -, Purchaser 1 . . - 1

Type o7 loarn FHA
Interest Rate 11.50
Sales Trice 40,000.
Io1n cunt 37 100

un‘l]

ih1s COﬂﬂchcﬂt

3y,

1.

- ; -

- - . . N .

2. %h1< comn "
Netoerans :

c»n
.

- 1

Pinyeo, !

3. should the 07w =1
nd Voidg.

Sincerely,

George Baker
Mor1qavo Loan Cconsuliont

i

Zlbert L\pr
o) n.

Mr. & Mrs.
y Mr. & Mrs.
j Bill Diloritz

cCc
.

HuUsSd

.
B

”‘48 Jr“ersuu I P

e ke - ,

435nuary 2ﬁ:

f,Jon

lemen, L f_'V'*':g‘uvﬁ-ff o

‘”HIU\I] ﬁf

- & ,-. . .. - A ] -
’u R S R R ’.«-.t-‘ al Ve

A. Soﬁsa

00
00

»

Aprﬂ

Fhm’? ‘
EXHIB!T NO«- w
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ROBERT E. SWAN g N 17 oy
ATTORNEY AT L AW , I
: =
X

10604 WARWICK AVENUE, IRFAX,VIRGINIA, 2203
TELEPHONE 591-3100 '

May 15, 1979

First American Savings and Loan
9514 Center Street
Manassas, Virginia-QQ%lO
Re: Albert and Judith Lipps
8525 Irongate Way, Manassas, Va. 22110
Loan No. 5-004-5016842

Gentlemen:

Please be advised that this office represents the above pérties, who
have retained me to handle their property. A copy of Power-of-Attorney
ig enclosed. o : ' :

Would you therefore kindly have your records reflect this address above,
c/o Robert E. Swan, Attorney, for a mailing address regarding all.
notices and information for the above loan account. '

Your cooperation is appreciated.

Sincerely,

VE. Swan )
I

RES:dg

Encl.




: 'RE: Lot 35, Sec. 1, Irongate, Prince William County, Virginia
8325 Ironga‘te Way

TO WHOM IT MAY CONCERN:

The under51gned record owners of the aforesald property

hereaby appoint Robert E. Swan, At'torney, as At'l:orney-m—fact to represent . .

~.
us in all matters pertalnlng to the aforesaid property.

All notices, etc. should be directed to him.

bote: LO-70 gl

Albert B. Lipps ’/

e "-.@M,w&fa@u

Jydith W. Lipps

C".(:_;xf'w'—‘ N )
—ha i

F“L{ VI

1300 227 7555

JUCGE:




June 11, 1979

First American Savings and Loan
13448 Jefferson Davis Hwy
Woodbridge, Va. 22191

. -Dear SirE»

3 This ‘is in reference to our property at 8325 Irongate Way,
’ Manassas, Va., 22110. -All future correspondence is to be directed to-

the following attorney:
Robert E. Swan
10604 Warwick Ave.
Fairfak, Va. 22030

Thank you for your cooperation in this matter.

Sincerely,

Albert B. and Judith W. Lipps

131
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