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. THIS AGREFMENT, Made this 13th day of August, 1973, by and between
‘Doneld and Pat Kay, Agents, and PROFESSIONAL REALTY CORPORATION a Vlrgin]a

corporation, Realtor;

WITNESSETH::

i e e

WHEREAS, Agents have devoted certain time and effort to matters pre-
11m1nary to the execution of an agreement with respect to the purchase of '
.certain real estate In the City of Virginia Beach, Virginia by Dalby-White
.Associlates from Jonathan R. and Sarah B. Sanderlin comprised of approximately
L189 acres at the intergection of Kempsville Road and Providence Road, and

_ WHEREAS, Realtor desires to set forthvegreement between the parties
' with respect to compensation of Agents for services rendered with respect to

sajd agreement,
/ -
NOw, TULRFFORE, in consideration of the nutual covenants herein gct

fortn, the partiles hereto do agree as follows:
‘1. So long as Agents remain in the employ of Realtor, Agents shall
be entitled . to one—half of the listing commissions_ggtuale collected at

‘settlement by Realtor with respect to the.sale of all or any part of the

- hereinabove described property, said listing commission to be determined 4n
‘accordance with the standard fifty~-fifty split policy of Realtor now in effect
, 2. Realtor agrees that if Agents remain. in the employ of Realtor
until such time as all the hereinabove property is sold or otherwise ddsposed
of by Dalby-White Associates, that Agents shall receive not_less than thQ\EQtﬂ
sum of Fifty Thousand Dollars ($50,000.00) as Agent's part of said listing

':commissions. 'Any listiog commissions of any kind, actually paid by Realtor to -

Agents with respect to the sale of all or any part of the hereinabove desecribe
property shall be applied toward said sum. ' '

3. Realtor may advance to Agénts from time to time as agreed betuce
the parties cash amounts to be charged against the aggregate sum payable to
Agents pursuant to this agreement..which anmounts shall be deducted from future
comnissions accruing to Agents pursuant hereto. '

<j’ 4. This agreement shall terminate upon sale of all the property
hereinabove described by Dalby-White Associates, and Agents shall have no righ:
of action with respect to any amounts accruing pursuant hereto until ninety
(90) days after all such property is sold and settlement thereon has been held

and commissions.due Realtor have been paid.

1



f' 3. In the event Agents terminate as Agents for Real;:or prior_to the
. sale of the property as herein contemplated, then Agents and Realtor shall
'negotiate a settlement at that time of any sums accruing to Agents. »
‘ IN WITNESS WHEREOF, the parties hereto have hereunto affixed their
isigna:ures as of the day and vyear first above written.

!i | : N
i : /‘ZWC/\M('H (SEAL] -
¥ ., Donald Kay

g )éf 7§/ (SEAL

U s . Pat Kay

h '

it ' ‘

i ' . PROFESSIONAL REALTY CORP, ATION

{; | BYQQAMQBE » r

Charles E. Dalby, Jr., Presidén

; '  ATTEST: \ 2% ~ APPROVED BY:

?f;xl)é\ King, . ¢ Se¢lfetary Wendell A. White, Director
PN . '




VIRGINIA: | ,
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY AND
PAT KAY,

Plaintiffs 7 .
v. _ AT LAW NO, L’Xj?

PROFESSIONAL REALTY CORPORATION,
a Virginia corporation,

SERVE: Charles E. Dalby, Jr.
77T President

Suite 103

3284 Virginia Beach Boulevard
Virginia Beach, Virginia

~and

gt s

WENDELL A. WHITE

Corporate Officer

Professional Realty Corporation
Suite 108

3284 virginia Beach soulevard
Virginia Beach, Virginia,

Defendant

MOTION FOR JUDGMENT

TAKE NOTICE: That I will move the Circuit Court of the
City of Virginia Beach, Virginia, for an award of a judgment
against you, defendant, for the sum of $355{317.94 for damages
and interest for this, to-wit:

1. That the plaintiffs, being licensed real estat@
agénts in the Commonwealth of Virginia, and the defendant
entered into a written contract on 13 August 1973 wiﬁh the
defendant; a real estate compahy licensed by the Commonwealth
of Virginia.'
| 2. That the agreement sets forth the position of the
parties at the time of the execution of this agrgement, namely
that the agents "have devoted certain time and effort to
natters preliminary to the execution of an agreement with

respect to the purchase of certain real estate in the City of

Virginia Beach”, which was known as the Sanderlin tract

conprising approximately 183 acres at the intersection of



— I S

Xempaville Road and Providence Road.
3. That the parties to the agreement set up compensatio
for the services rendered to the agents. |
4. That the plaintiffs are entitled to and have vested ‘
unto themselves one-half of the listing commissions actually
collected by the defendant resulting from the sale of all or -
any portion of the property. |

5. That the listing commission represents a 50/50 split

of the fees earned by the defendant as a realtor in connection

with the sale of the aforementioned property.
6. That over a period of years the plaintiffs have soug
to obtain an accounting from the defendant with respect to th '

pfoperties actually sold and have sought payment in accordanc
with the 50/50 split.

7. That the defendants have declined to proyide either
an accounting or the 50/50 split in accordance with the

agreement.

3. That the plaintiffs have continued to work éor the
daefendant in hopes of beinc able to resolve this matter amicab»yf
9. That the defendant has failed to respond.

10. That under the terns of the agreemént the monies are
not due the plaintiffs until 90 days after all the property is
s0ld so long as the plaintiffs remain in the employ of the
defendant. |

11. That after seeking an accounting and an agreement with
regpect to paywment and after receiving ﬁo satisfactory respons
from the defendant it was necessary for the plaintiffs to
terminatewtheir relationship as agents for the realtor in order

. to seek relief sought in this suit.

4



v12. That on the 9th day of October 1979 plaintiffs ‘
terminated as agents for the defendant. '
T 13. ;

failure to comply with the terms of paragraph 5 when. the

That the defendant has breached its contract in its

ntiffas terminated as agents and the defendant failed to
\_—.—n—'
negotiate a settlerent at that time of sums accruing the
/

plaintiffs.

WHEREFORE, plaintiffs seek a judgment against the defendant

in the sum of $355,317.94 with interest due.

DONALD KAY AND(Zf\:AY

ANDREW S, FINE of

Fine, Fine, Legum & Fine, p.q.
720 Law Building

147 Granby Streaeat

Norfolk, Virginia 23510

LAW OFFICES

LAW BUILDING :
NORFOLK, VIRGINIA 23810




VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY and PAT KAY,
Plaintiffs :

v. LAW DOCKET NO. L-8594

PROFESSIONAL REALTY CORPORATION, :

Defendant :

DEMURRER

Now comes Professional Realty Corporation, by its
Counsel, and demurs to the Motion for Judgment; on the follow-
ing grounds:

1. That the Agreement sued on is unenforceable be-
cause of vagueness.

2. That the Motion for Judgment is insuffiéient in

law.

3. That the Motion for Judgment fails to allege that

any damages were suffered by plaintiffs.

4. That the Motion for Judgment fails to allege any.

facts on which the relief prayed for or any other monetary judg-

ment can be based. -




WHEREFORE, defendant prays that said Motion for Judg-

ment be dismissed.

PROFESSIONAL REALTY CORPORATION

By Sgd | JERROLD G- WEINBERG
Jerrold G. Weinberg 0f Counsel
WEINBERG & STEIN, p-d.

1510 First Virginia Bank Tower

post Office BOX 3789

Norfolk, Virginia 23514

CERTIFICATE

LAW OFFICES
ZINBERG & STEIN
HORFOLK, VIRGINtA

1 hereby certify that a true COPY of the foregoing
Demurrer was mailed this 14th day of November, 1979, to Andrew
g. Fine, Esquire, of Fine, Fine, Legum & Fine, 720 Law Building.
147 Granby Street, Norfolk, Virginia, 23510, Counsel of Recou!
for Plaintiffs. : :

© ggd|JERROLD G. WEIMBERE

Jerrold G. Weinberg




LAW OFFICES
IINBERG & STEIN
ORFOLK. VIRGINIA

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY, et al.,
Plaintiffs

V. LAW DOCKET NO. L-8594
PROFESSIONAL REALTY CORPORATION,

Defendant

ORDER

On the 30th day of November, 1979, the parties
appeared by their counsel, and the Codrt heard arguments on the
Demurrer heretofore filed by defendant.

UPON CONSIDERATION WHEREOF, it is ADJUDGED and
ORDERED that said Demurrer be and is hereby sustained but with
leave to plaintiffs to file an Aﬁended Motion for Judgment on
or before December 11, 1979.

ENTER this day of December, 1979.

Judge

I ask for this: :
‘Q&AAL‘?/’ , p.d.
Seen and Exceptlon Noted°

./ Ao/ K /

, p.a. g




VIRGINIA: | o
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACK
DONALD KAY and PAT KAY,
Plaintiffs
v. - LAW DOCKET NO. L-8594
PROPESSIONAL REALTY CORPORATION, |

Defendant

AMENDED MOTION FOR JUDGMENT

TARE NOTICE: That I will move the Circuit Court of the
City of Virginia Beach, Virginia, for an award of a judument
against you, defendant, for the sum of $355,317.94 for damag
and interest for this, to-wit: .
1. That the plaintiffa, being licensed real estate
agente in the Commonwealth of Virginia, and the defendant
entered into a written contract on 13 August 1973 with the
defendant, a real eétateccompany licensed by the Commonwealth
of Virginia, )
2. That the agreement sets forth the position of the

parties at the time of the execution of this agreement, namel

that the agents "have devoted certain time and effort to
ratters preliminary to the execution of an agreement with
respect to the purchase of certain real estate in the City
of Virginia Beach", which was known as the Sanderlin tract
comprising approximately 189 acres at thavintersection of
Kempsville Road and Providance Road. |

3. That the parties to the agreement set up cbmpansation At
for the services rendered to the agents. |

4. That the plaintiffs are entitled toc and have vastéd
unto themselves one-half of the listing commissions actually'
collaéted by the defendant resulting from the sale of all or

N

any portion of the property. v '




5. That the listing commimsion represents a 50/50 .
split of the feaes earned by the defendant as a realtor in
connection with the sale of the aforementioned proparty. | ,
€. That over a period of years the plaintiffs have '
sought to obtain an accouhting from the defendant with |
respect to the properties actually sold and have sought
payment in accordance with the 50/50 split.
7. That the defendanta have declined to provide either
an accounting or the $0/50 split in accordance with the
agreament. ]
8. That the plaintiffs have continued to work for the
dafendant in hopes of being able to regolve this matter :
amicably; that the plaintiffs performed all of the conditions
of the contract on their part; and that the plaintiffé
performed and provided valuable‘services for the defendant |
and that the reasénabie‘vnlué of seid services is
- $353,317.94.
9. That the defendant has falled to respond.
10. That under the terms of the agreemsnt the monies are
not due the plaintiffs until 90 days after all the proparty
is 80ld so long as the plaintiffs remain in the employ of
the defendant. | “
1l. That after seeking an accounting ahd an agraemant

with respect to payment and after receiving no satisfactory

response from the defendant it was necassary for the plaintiffs

to terminate their relationship as agents for the realtor in

order to seak reliaf Qought in this suit.

10



12. That on the 9th day of October 1979 plaintiffs
terminatad as agents for the defendant.

13. That the defendant has continued to deny the
plaintiffs the sums due and has failed otherwise to comply

‘with the terms of the agresment of 13 August 1973 and has

breached its contract with thé.plaintiffs.

14. That.the contract between the parties contemplates
thatrthe defendant account to the plaintiffs with gespect
to all of the property which had been sold as of the date
of the plaintiffs' termination and that the sums due
resulging from said accounting of the property then sold
Ly the defendant out'of'the sanderlin tract would be paid

plaintiffs. The accrued sums resulting from the Sanderlin

tract sales are now due and unpaid.
WHEREFORE, plaintiffs seek a judgment against the
defendant in the sum of $355,317.94 with interest due

from October 23,'1979.

DONALD AND PAT KAY

By

06f Counsel

ANDREW S. FINE of

Fine, Fine, Legum & Fine, p.dq.
729 Law Building

147 Granby Streat ,
Norfolk, Virginia 23510 .

CERTIFICATE

I hereby certify that a true copy of the foregoing Amende
Motion for Judgment was mailed to Jerrold G. Weinbérg, Esquir
p.4., 1510 First vi:ginii Bank Tower, Post Office Box 37898,

Norfolk, Virginia 23514, this 6th day of December, 1979.

By ” _
v O0f Counsel — 11



VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY
and
PAT KAY, .

Plaintiffs

V. : LAW DOCKET NO. L-8594
PROFESSIONAL REALTY CORPORATION, :

Defendant

DEMURRER TO AMENDED MOTION FOR JUDGMENT

Now comes Ptofessional Realty Corporatibn; defendant
herein, by its counsel, and demurs to the Amended Motion for
Judgment as such pleading fails fo state a cause of action and
fails to state facts upon which the relief demanded can be
granted.

The grounds on which defendant concludes the Amended
Motion for Judgment is insufficient at law are as follows:

l. It is alleged that the parties "entered into a

written contract on 13 August 1973" (paragraph 1 of the Amended
Motion for Judgment), but such “written contract" is neither

made an exhibit to nor otherwise made part of the Amended Motion.

2. The relevant terms of the "written contract" are

neither set forth nor described anywheré in the Amended Moti: -

12



LAW OFFICES
INBERG & STEIN
IRFOLK, VIRGINIA

3. Only mere conclusions, aé to the claimed mean
of the "written contract" are alleged, rather than factual allc
gations as to the actual terms of the "written contract."
WHEREFORE, defendant prays that said Amended Motion
for Judgment be dismissed.
PROFESSIONAL REALTY CORPORATION

W@ bl

0f Counsel //

Jerrold G. Weinberg

WEINBERG & STEIN, p.d.

1510 First Virginia Bank Tower
Post Office Box 3789

Norfolk, Virginia 23514

CERTIFICATE

I hereby certify that a true copy of the foregoing
Demurrer to Amended Motion for Judgment was mailed this 26th day
of December, 1979, to Andrew S. Fine, Esquire, of Fine, Fine,
Legum & Fine, 720 Law Building, 147 Granby Street, No}folk, Vir-

ginia, 23510, Counsel of Record for Plaintiffs.

\(‘MM Qwﬁ%

Jerrold G. Weinberg

13
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VIRGINIA: _ : S

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY, et al., o THIS..LL.DAYOF@D1&>?

Plaintiffs - [

(

V. : LAW DOCKET NO. L-8594

I

PROFESSIONAL REALTY CORPORATION, :

Defendant

ORDER

On the 4th day of January, 1980, the parties appeared
by their counsel, and the Court heard arguments on the Demu:
to Amended Motion ?or Judgment heretofore filed by defenda:
Upon Consideration Whereof, it is ADJUDGED’and ORDERED
that said Demurrer to Amended.Motion for Judgment be and is

‘hereby sustained but with leave to plaintiffs to file a Second

Amended Motion for Judgment within ten days from the date of the

entry of this Order.

ENTER this day of January, 1980.

I ask for this: :
!‘\I\ VOA/:/(Q/\-—
)i*~*4*gdpgj'té> , p.d.
\/ J |

Seen and Exception.Noted:
_ P

LAW OFFICE: / , /
EINBERG a STEIN ////Z//é' o / . /{...,_4 . , P-q- 14 _

SORFOLK. VIRGINIA




VIRGINIA: L
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY AND PAT KAY,

Plaintiffs
v. : '~ LAW DOCKET NO. L-8594
PROFESSIONAL REALTY CORPORATION,

Defendant

AMENDED MOTION FOR JUDGMENT

TAKE NOTICE: That I will move the Circuit Court of the
City of Virginia Beach, Virginia, for an award of a judgment
against you, defendant, for the sum of $355,317.94 for damages
and interest for this, to-wit:

COUNT I

1. The parties entered into an agreement, an executed
copy being attached heretb as plaintiffs' Exhibit A and to
be used as part of this Amended Motion for Judgment.

2. Defendant breached said agreement by failure to
comply with paragraphs 1 and 5 of said agreement.

3. Plaintiffs‘terminated as agents for the defendant
on October 9, 1979, prior to the sale of all of thé property
described in said agreement. The parties had orally agreed,
subsequent to the execution of the said written agreement,
that under paragraph 5 of said agreement the plaintiffs
would be entitled.to one-half of the listing commissions
actually collected at settlement by defendanﬁ through date of
termination of plaintiffs as agents for defendant. Defendant
breached the settlement contemplated by paragraph 5 gf said

agreement.

15




LAW OFFiICES

INE, FINE, LEGUM
s Fine

Of Counsel
ANDREW S. FINE of
Fine, Fine, Legum & Fine, p.q.
72 Law Building
. 147 Granby Street
Norfolk, Virginia 23510
CERTIFICATE

4. Plalntlffs are entitled to the sum of $355,317. 94,
with interest from October 9, 1979, representing one-half of
the listing commission actually collected by defendant through
said date.

COuNT II

5. The allegations of paragraphs 1, 2, 3 and 4 are

adopted as part of.thié Count.
6. The reasonable vélue of the services rendered by
the plaintiffs to the defendant is $3$5,317.94.
WHEREFORE, plaintiffs seek a judgment against the
defendant in the sum of $355,317.94 with interest due

frcm October 9, 1979, plus costs.

DONALD ,KAY AND PAT KAY
wlthts e

I hereby certify that a true copy of the foregoing
Amended Motion for Judgment was mailéd to Jerrold G. Weinberg,
Esquire, p.d., 1510 First Virginia Bank Tower, P. O. Box
3789, Norfolk, Vlrglnla 23514, this /Uﬁfday of January, 1980.

o Db Lo

Of Counsel

16



' EXHIBIT A

THIS AGREFMENT, Made this 13th day of August, 1973, by and hetween
‘Doneld and Pat Kay, Apents, and PROFESSIONAL REALTY CORPORATION, a Virginia
'corporntion, Realtor;

W ITNESSETH:

WHEREAS, Agents have devotcd certain time and effort to matters pre-
liminary to the execution of an agreement with respect to the purchaqe of
Lcertnin real estate in the City of Virginia Beach, Virginia by Dalby-White
.Associates from Jonathan R, and Sarah B. Sanderlin comprised of approximately

;189 scres at the intersection of Kempsville Road and Providence Road, and

‘ WHEREAS, Realtor desires to set forth agreement between the parties
. with respect to compensation of Agents for services rendered with reapect to

aaid agreemeut, _ ' ' - .
v v ! Ve ' .
NOW, THEREFORE, in consideration of the mutual covenantg herein get

foan, the parties hereto do agree as follows:

1. So ]ong as Aoents remain in the empioy of Realtor, Agents ghall

settlnmentmbwacalggg,yéyb_xgspec;_;omxheHsa19w9£~§11 or gpy part of the

'pefzinabovemdeaggihgd_prgggggy, sajd listing commission to be determined in
" "accordance with the standard fifty~fifty split polficy of Realtor now iIn effcct:

2. Realtor agrees that if Agents remain in the enploy of Realtor
until such time as all the hereinabove property is sold or otherwlse disposed
of by Dalby-White Associates, that Agents shall.reccive npt_lgggvgbgg_ghQQEEtn
sum of Fifty Thousand Dollars ($50,000.00) as Agent's pért of said listing
‘commissions. Any listing commissions of any kind, sctually paid by Realtor to
Agents with respect to the sale of all or any part of the hereinabove deseribe
property shall be applied toward said sum.

3. Realtor may advance to Agonts from time to time as agreed betwra
the parties cash amounts to be charged against the aggregate sum payable to
Agents pursuant to this agreement, which amounts shall be deducted from future
commission§ accruing to Agents pursuant hereto. ' '

4. This agreement shall terminate upon sale of all the property
A\hereinabove described by Dalby-White Associates, and Agents shall have no no righ

of action with respect to any emounts accruing _pursuant hereto until 1 ninety

s set o e Sy G

(90)_days after all such property is sold and settlement thereon has been held

and commissions due Realtor have been paid. 17
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i ‘3. In the event Agents terminate as Agents for Realtor prior_to the
. sale of the property as herein contemplated, then Agénts and Realtor shall
fnegotiate a settlement at that time of any sums accruing to Agents.

; IN WITNESS WHEREOF, the parties hereto have hereunto affixed theﬁr
]signa *ures as of the day and year first above written.

t
d | | °

4ﬁqa<44:4€kff: ,ﬁf:/:;¢1A’_ ‘ (3#AL:

i ' .. Donald Kay

I
iA ‘ /
I | 7[(123 7§/ (SEAL

i Pat Kay

‘ :
i PROFESSIONAL REALTY CORP, ATION
!

T C

\‘\nilh ";

“\‘ l '\5 ”//

Charles E. Dalby, Jr., F‘Presid nt

APPROVED BY:

> Wﬂ/%f}‘

k. Kb o Yotar Wendell A. White Divector
. gla'“ ‘!\ ng, [//F' a }’- e » »

.. -

——.——— .

18



LAW OFFICES
WEINBERG & STEIN
NORFOLK, VIRGINIA

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGIHIA BEACH

DONALD KAY, et al.,

Plaintiffs

..

V. LAY DOCKET MO, L~8594

EX

PROPESSHTONAL REALTY CORPORATION, :

Dafendant 1

DRHURRER 7O SECOND AMENDED MOTION FOR JUDGMENT

How comes Professional Realty Corporation; defendant
herein, by its counsel, and treating the paper writing filed
on or about January 11, 1980 and capticned "amended HMotion for
Judguent® as the “Second Amended Wotion for Judgment® plain-
tiffs ware granted leave to file by the»previoue_Order of

this Honorable Court entered on January ll, 1983, derwmrs to

.guch Second Anended Hotion for Judgrant as guch pleading fails

to state a caugse of action and fails to state facts upon which
tha relief demanded can be granted.

The yrounds on which defendant concludes ghat bcth_
Count I and Count II of the Second Amended sotion. for Judgment
are insafficient at law are as follows: |

coumy I

1. The agreement or agreements alleged are unen~
fozceaﬁle because of vagueness.

2. Thére are no factual allegations to suppbtt
the nere conclusions alleged that: | |

{a) "Defendant breached said {[written] agree-
@ant by failure to comply with paragraphs 1 and 5
of said agreement® (paragraph 2 of the 3econd

B

. Amendad sMotion). _ e

19




(b) "Défendant breached the settlementvcontem~
plated by paragraph § of sald agreement” (paragraph

3).

(c) "Plaintiffs are entitled to the sum of

$355,317.94..." {(paragraph 4).

3. It is impossible as a matter of law to havé
"hreached [a} settlement” that is only “contemplated” (para-~
graph 4), ianstead of actual.

4. there is no.allagation of any considﬂrﬁtian.to
supwort the oral agreemsnt allegedly made “subsequent to the
execution of the ... written agreement” (the second sentence
of paragraph 5), nor any facts from which it may be concluded
that an enforceable oral agreement exists.

5. Plaintiffs cannot allege facts or take a posi-
tion contrary to facts previously alleged and a positiom'prem
viously taken., In their previously filed original Motion for
Judgment and Amended Hotion for Judgment, plaintiffs clalmed
that defendant was indebted to them by a written agreement
and now attempt, for the first time. to claim such indabted-
ness by an oral agresment.

| 6. Plaintiffs cannot sue on both a written-ag:ee—’
ment and ah oral agreement allegedly mads at different timea. ‘

7. There is a wmisjoinder of causes of aciion. |

8. any claim based on the alleged oral agracuent
is barred by the Statute of Frauds, Va. Code § 11«2,

| cousr 11

9. Paragraphs 1 through 8 abavexare incorporate:!
herein by referend& as if repeated in haec ggggg.

16. “'5@ reagonable value of the services renderad

. vs” (paragraph 6) is imwaterial. : o
paragrap | 20




LAW OFFiCESR
WEINBERG a STEIN
NORPFOLK, VIRGINIA

1l. Plaintiffs cannot sue on the theory of expronas
and implied contracts at the sane tine.

WHEREFORE, defendant prays that saill fecond hmen led

dation for Judgment be dismissel without leave to amand and

’

with prejudice to plaintiffs.

PROFOSS TOWAL ALALTY CORPORATION

§¢ | JERROLD G. WEINBERG
5f Counmel

[ayne—

Jorrold G, Meinbero

VIINAERG & STRIN, p.od.

1510 Pirst Virginila Bank Tower
Dost GEfice Box 3789

torfolk, Virginia = 23514

CERTIFICATE

B de o i 1 D B A

I heveby cartify that a true copy of the foregoing
Demurrer to second Amend@d Yotion for Judgment wag wmailed this
3cth day of January, 1990, to Andrew 5. Fine, Lsquire, of ¥ine,
Pine, Laguws & Fine, of Counsel for Plaintiffs, 729 Law Building,

147 Granby Street, sorfolk. Virginia, 23510,

$gd | JERROLD @. WEIBERG

B e

Tierrold ¢, Velnberg

PR
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1

VIRGINIZ: 1IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

2 -— - -—
3
DONALD KAY, et al., :
4 . .
Plaintiffs, , :
5 LAW DOCKET
vs. : NO. L-8594
6 .
PROFESSIONAL REA_LTY CORPORATION,
7
Defendant.
L
9
! .
10 " Before: The Honorable Kenneth N. thtehurst, Jr.
Judge of the aforesaid cour:.
H
12 8
‘311 Date: February 29, 1980.
M:‘ Place: Virginia Beach, Virginia.
i
is i
!l
b6 | 'APPEARANCES:
i .
17 4 FINE, FINE, LEGUM & FINE,
By: Howard I. Legum and Andrew S. Fine,
18 Counsel for the Plaintiffs.
I : .
19 I JERROLD G. WEINBERG,
Counsel for the Defendant.
20 |
!
2|
72 | /
23
' 24 || Reported by: _
. Sharon B. Borden, CSR, RPR. - : 22
25 ' '

ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA




19

20

21

22

23

24

25

MR. WEINBERG: Your Honor, we were here last ;
Friday, and I asked Mr. Legum would he be in his office,
that I would take the order to him that afternoon. I

received a telephone message from him. I called him

back. He told me he wanted the grounds of the demurrer

that you ruled on set out.

I told him I could not read judge's minds, and I
read him this order that's before you and he refused to
endorse it. He said he was going to file notice for
rehearing, which, éf course, he‘s done.

I gave him notice of presentment today. He was
cooperative in cleariﬁg the date with me. I withdrew
the order noting his exception because in your presence '
he said last Friday would I do that, and I said éertainlf.

| THE COURT: Howard?

MR.. LEGUM: Your Honor, Mr. Weinberg argued, and,
of course, I couldn't refute him as to what took place
before Judge Wahab and before Your Honor onﬂthe origina;
motion for judgment demurrer and demurrer to the first
amendment.

Andrew Fine was there, and he wants to present to

Your Honor what his understanding of what Judge Wahab's

ruling was to show there was no inconsistency between the
last amended motion for judgment and the original motion"

for judgment as to the agreement contemplated by Paragraph
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5 of the agreement, and Andrew would like to argue that
point to show what was meant because it wasn't read very
closely by Mr. Weinberg, the last amended motion and the
pleading of it,.

In addition to that, Andrew wants to argue as to
wﬁat Judge Wahab actually ruled, of course hié notes are
in the file, and show that he did not rule that Paragraph
5 was enforceable. |

Is that right, Andrew?

MR, FINFE: I would like to be heard on that,

Your Honor.

THE COURT: All right.

MR. FINE: If I might 1ook at the notés of
Judge Wahab. Are those the notes when we had an argument
before Judge Wahab in November?

The judge ruled that Paragrapﬁ 5 was vague,,and he
asked me what, in fact, the terms of the agreement were
that upon termination that one-haif'of the listing
agreemnent accrued through and including the date of the
termination was due to the case, and Judge Wahab speci-fically
recited to me, and I wrote down his words, that which
would be acceptable, and in his notes that Your Honor has
before you, if I ﬁight read those; it says, "To allege
accounting and settlement due upon termination of

emplovment under Paragraph 13 of the agreement.”
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That's what I did in the --

2 MR. LEGUM: Paragraph 13 for the motion for
,3 judgment.
4 MR. FINE: Excuse me. For the motion for judgment{
5 and that's what I did in the amended motion for judgment
6 that has been filed.
7 In Paragraph 14,thich I alleged that the contract
8 between the parties contemplates that the defendant
9 account to the plaintiffs with respeét to all the property
10 which had been scld as of the date of the plaintiff's
H terminatibn, and that the sumé due resulting from said
12 accounting of the property then sold by the defendant out .
13 of the Sanderlin tract would be paid the plaintiffs.
14 Then I allieye the accrued sums resultiﬁg from the
15 Sandler tract sales are now due and unpaid.
16 MR, WEINBERG: I'm sorry. You are reading from
17 the first or second amended motion for judgment, or the
i8 original motion?
'ﬂ MR. FINE: The amended notion for judgment.
20 MR. WEINBERG: The first amended motion for
21 judgment?
22} MR. FINE: 1It's styled amended motion for judgment.
23 MR. WEINBERG: There are two styled that.
24 MR. FINE: I'm sorry. This is the first.
25 Now, it is alleged that therevis an inconsistent
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position with respect to what commission would be paid
in the event of termination, and it is alleged, and now
we are looking at the second amended motion for judgment,
and for the first time we recite specifically when thatk
happened, and that was subsequent to the execution of the
written ag:gement; I might add that Mr. Weinberg
acknowledged in thé hearing before Judge Wahab the written
agreement was drafted by his client, so, you know, the .
vaguery that we are seeking to have paroie evidence on
should be construed against his client.

With respect to_Paraéraph 3, I mean the second
amended motion for judgment, count one, Paragraph 3
I don't believe the Court, if it reads carefully the
allegations, will find that there was, in fact, an
inconsistent pésition between count one of the first bill
of complaint and the third bill of complaint.

We simply said in the first bill of complaint in

Paragraph 13 that after we terminated, that the defendant

~failed to negotiate a settlement, and that simply was a

!
quote of the:contract. In count one of the amended motion

for judgment we say that there was an agreement after

- the written instrument in which the parties had agrged to

what the commission would be, and I don't think that those

two are inconsistent. The fact that they refused to pay us

or pay my clients in accordance with the oral agreement
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after termination is not inconsistent with the fact that :

there was an oral agreement with respect to sums that were

to be paid.

4 I think Judge Wahab's notes are consistent with

s. the fact that he was prepared to accept oral evidence

6| ‘as to the terms of the contract because he indicates they
7 should be alleged, and that's what we did in the first

8 amended motion for judgment.

9 I might add that in addition to the agreement

o having been prepared by the defendant, both parties acted
a on this agreement for _aperiod of seven years. It's a

12 matter of most serious conseguence to my client if, in

13 fact, the Court were to rule that the contract was too :
14 vague by reason of the fact that the fifth paragraph was‘
15 vague. There's_ample evidence to support the fact that |
16 parole evidence snould be accepted, but even if the

'7i Court didn't do that, it would be unthinkable, it seems to
'aﬁ me, to then prevent the plaintiff or the plaintiffs from
'9g \s/havinq their day in court on the issue of guantum meruit;
20! 4{that is, the value of the services performed for seven

2'3 years, both parties having acted upon what they thought
22% \ vas a written agreement which was prepared by the defendant.|.
23 So for those reasons I would strongly urge the Court
.24 to, one, reconsider; two, if there's any question in the
25 Court's mind, to give us the benefit of the doubt by
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discussing what it was that Judge Wahab had in his mind,
because there's nothina in the record other than his notes
and discussing it with him upon his return because that's
a very import;nt issue as to whether or not he ruled

that the contract was too vague to be enforceable, and I
would submit that it wasn't and that his notes are
perfectly consisteht with what I said, and that we be
permitted to file if based upon all of the pleadings the
Court does not feel that we have satisfactorily alleged
agrounds. Certainly no harm would be done by allowing us
to file a third amended motipn for jﬁdgment, though I
don't think it's necessary based.upon the state of the

pleadings as they are presently befcre the Court.

I would also like to submit for the record a

‘memorandum which has come to my attention certified and

would like to submit this as a document at this hearing,
which is a certification to the Million Dollar Sales Clﬁb
in 1973, which, in fact, reflects, which was prepared
pbv the then comptroller of Professional Reality which
reflects the commission that was due at that time and
was expressed, and I would 1iké to submit that in
support vested of our amended motion fqr judgment and I
would like fo offer that at thisﬂtime.

MR. WEINBERG: May my objection be noted? I have

never seen it or ever heard of it. What we are really
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arguing here, I guess, is another hearing after the Court!
has ruled against them already on a demurrer, and here he

is offering two pieces of paper as a document.

4 They know better, Your Honor. There's not even

5 a color of right to offer this, and they know it. . I think
6 it's frivolous. |

7 ﬁR; PINE: Well, it's not frivoloﬁs, and the suit
8 is not frivolous.

9 I wiould like to offer that. If Your Honor would
10 lOOk at taie notation which reflects the amount which is
" in affidavit form submitted by the comptroller of

12 Professional Reality reflecting what was dueée them at

13 that time.

14 I would also like to bffer this as a basis upon
15 which to file an additional amended motion for judgment.
16 | MR. WEINBERG: We object to this being receiyed
17 as evideﬁce or anything else. Do I need to state my

18 grounds for the record?

l§ THE COURT: Yes, sir.

20 MR.'WEINBERG: No witness identifieslit. We are
21 here on a legal matter, not an evident iary matter. It's
22 | irrelevant. 1It's not material. It's incompetent, and I
73 think it's‘too clear to bear evidence. I don't need to
24 clutter the ﬁecord. You can't piesent evidence on any
zg argument of a demurrer.
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MR. FINE: You can certainly attach documents to ¢
pleadings, and what we are seeking to do is include this

as an exhibit.

MR. WEINBERG: After the pleading is filed? When
5 it's not referred to in the pieéding?
é " MR, FINE: And in furtherencé of our motion to
7 allow us to file a third amended motion for judgment.
8 MR. WEINBERG: I don't want to be heérd any
9 further on that issue.
0 THE COURT: Mr. Weinberg, »art of your argument
1 last week when you were here was thé fact it was frivolous,
1 and there was no money owed and that kind of thing. I
13 am going to allow it for that purpose. I realize it's )
14 ‘ not evidence in the case, which we are not here to hear
5 today, but I am going to allow it for that purpose.
i6
17 (Whereupon, the aforementioned document was
18 received in evidence and marked as Complainant's
19 Exhibit No. 1.)
20
21 MR. FINE: That concludes it.
22% MR._WEINBERG:‘-Your Honor, Mr. Legum told you
23 jast week several times, and I wrote it down in my
24 longhand notes and put it in guote marks, tpat with
25 reference to the second sentence of Paragraph 3 of the
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of plaintiffs as agent for the defendant."”

terms of Paragraph 5 in this agreement." Mr. Legum tells

second amended motion for judgment that he céptioned -4
amended motion fof judgment; it starts off, "The parties
had orally égreed subsequent to the execution of the
written agreement --"
THE COURT: Which one are you talking about?
MR. WEINBERG: Count one of the second aﬁended
motion for judgment, Paragraph 3, the one filed around

January llth. Count one, I think Your Honor is looking at.

THE COURT: Okay.

MR, WEINBERG! Pa;agraph 3, the second sentence
says, "The parties had orally agreed subsequent to the h
exécution of the written agreement éhat under Paragraphts‘
of said agreement the plaintiffs would be entitled to
one-half of the listing commissions actually collected

at settlement_by defendants through the date of termination

The fnllowing sentence said, "The defendant has

breached its contract in its failure to comply with the -

ué several times we did reaqh a settlement. '
Now, what Judge Wahab did is sustain in his order,

he sustaihed thé demurrer, and tﬁe demurrer set forth

as one of the grounds-it was breached and filed, argued.

Each party filed gripes; that the parties had an égreement

that was not enforceable. They filed a demurrer. He said
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‘motion for judgment.

he was going to sustain the demurrer for the first alleged

Judoe Wahab told -- Although Andrew Fine signed
it, he told Your Honor he prepared it himself, and he
told you what he meant when he pleaded that second’
sentence of Paragraph 3 of count one, quote, ﬁe-did reach
a settlement, ungquote. That was absolutely contrary.

There was no way what Mr. Lecum told you can be reconciled

with Paragraph 13 of the original motion for judgmént.

It's signed by Mr. Andrew Fine. It says, "Defendant failed
to negotiate a settlement at that time." |

Every time a demurrer is Sustainea, they come up
with different facts, and the entire reason for the fﬁie
of Rohanna versus Vazanna in cas=2s like Hardrow versus
Watson is, like we argued to YOU last time, so when a
lawyer tells a client the demurrer is sustained, the
client can't then come up with more facts.

The rule is salutory and wholesome. It's to keep
people from changinag their theories and facts every time
there's a ruling on the law. If they had reached a
settlement, why did he tell his lawyer when the original
motion for judgment was drawn that he hadn't made a
éettlement? His pleading failed to negotiate his settlemént.

Then two pleadings later the plaintiff is claiming,

and Mr. Legum tells Your Honor, guote, we did reach a
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settlement, unguote. Mr. and Mrs. Kay, or one of them

at least, upon being advised that an agreement to enforce
a settlement was not enforceable, an agreement to
negotiate a settlement was not enforceable in the Circuit
Court of the City of Virginia Beach then comes up with
new facts and say, "Oh, we did reach a séttlement," after
they sue us for failing to reach a settlement.

They want to re-arcgue Judge Wahab's ruling, Your
Honor's'ruling on the first amended motion for judgment
and Your Honor's rulino for the second amended motion for
judgment, and there should be some end to litigation.

In conneccion with this paper they gave you, I
stick to what I “0ld you before, too. It doesn't show
how much money .15 been paid to Mr. Kay while this was
going on. I mean, I can't argue the facts of the case
just because they come up with paper to introduce it as
evidence.

MR. FINE: Are you through?

MR. WEINBERG: One other @oint. Mr. Fine says
the contract was drafted by the defendant. Obviously
a corporation can't do anything, people do it. Mr. Fine
and I told Judge Wahab, and I know Mr. Fine will tell you
this, that this agreement was not drafted by either of
us. I think we told him that, Andy, and I don't think

a lawver did draw it.
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MR, FINE: And we both said thank goodness.
MR. WEINBERG: Yes. The way it's drawn is no skin

off the nose of either me or Andy. We didn't do this, and

4 I don't think a lawyer did, ahy lawyer.
5 | MR. FINE: Judge, let me in response point out to
¢ Your Honor that the language in the motion for judgment,
7 the first motion for judcment, is consistent with that
8 language in Paraagraph 3 of count oné of the sécond amended
95 motion fer judgment. It says; "The defendant =--"
"f; THE COURT: Where #re you reading rov, in the
0 original motion for judgment?
" MR. FINE: Paragraph 13, Your Honor. "That the
3‘ defendant has breached its contract in its failure to
“E comply with the terms of Paragraph 5 when'tke plaintiffs
I5 terminatedlas agents, and the defendants failed to
’62 necotiate a settlement at tha£ time of sums accruing the
'7. plaintiffs.”
18 Now, that when read with the second sentence of
9 count e of Paragraph 3 of tﬁe amended motion for
20 judgment --
21 MR. LEGUM: Second.
'22§ MR. FINE: Second amended motion for judgment said,
23| "The parties had oraliy agreed subsequent to the execution
|
24' of the written agreement, that under Paragraph 5 of said
25 agreement the plaintiffs would be entitled to one-half of
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N monies were due. We knew how much they were, but they failed

the listing commissions actually collected at settlement
by defendants through the date of termination of plaintiffs
as agent for the defendant.”

That is not inconsistent with Paragraph 13 of the
original motion for judgment because, number one, settlement
was -- ﬁhe word settlement was used by the defendants in
drawinc this matter. Settlement means different things to

|
laymen, but what it may or may not have meanp With respecf
to whethér or not funds passed or whether or-ﬁot‘there
was an agreemen’, I think that there is some room for
interpretation as to whether or not that means the funds
were transacted and passed hands, or whether or not they
had reached an agreement with respect to what was owed
the plaintiffs,

Count one of Paragraph 3 simply says, of the second
amenled motion for}judgment, that they had reached an
oral agreement as tovwhat funds were due. Paragrapﬁ 13 of
the motion qu judgment simply says that the defendant
failed to negotiate a settlement at that time of sums
accruing the plaintiffs, and, of course,.an important word

in that is accruing.

We were taking the position at that time that the

to make payment to us. Again, I don't think the two counts

of Paragraph 13 of the original motion for judgment and
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count one, Paragraph 3 are inconsistent in any way.
MR. WEINBERG: Well, Mr. Fine said originally

fa;;ed to negotiate a settlement, he pleaded in Paragraph'13

3 ' Mr. Legum said down here "We did reach a settlement.”
5 Settlement does not mean different things to different
é people when you are speaking in legal terms, and Mr. Fine
7 and Mr. Legum are both aﬂle lawyers.
8 Your Honor, we had five other grounds of this t
9 demurrer we argued last time, too, that we haven't even
10 mentioned this morning. Of course, I don't think I was
A wrong on any of the others either.
12 MR. FINE: Well, I think that clearly if you 1pok:
13 at the langnage of Paragraph 3, count one, we are stating
14 that the agreement was breached after the written contract
15 and before termination. In Paragraph 13 we say that they
16 failed tévnegotiate a settlement of sums accruing the
1 plaintiffs, and in that context of the first motion for
I8 judgment that was after they had terminated because the
19 | previous paragraph, Paragraph 12 says "that on the ath day
20; of October, 1979, plaintiffs terminated as agents for the
21 defendant.”
22% Then the next paragraph, and we are asking Your
23 | Honor to read --
24 THE COURT: Where are you reading from now, Andy? E
25 MR. FINE: The original motion for judgment.
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THE COURT: Okay. Which paragraph?
ME. FINF: Paragraph 12. We are saying on the 9th
" of October they terminated as agents, and after that time

the defendants falled to negotlate a settlement at that

time oﬁ sums accruing the agents. That s what Paragraph 13
says.

What we are saying in count one of the second
amended motion for judgment is that Page:3; that sébseqqenf

to the execution of the written agreenent;. that is, after

[ 1973 but prior to the time of termination of October 9,

1979, thereiwas an agreeﬁent with respect to what the
\amounts were that were due to the plaintiffs.
The two are not inconsistent because they speak of
aifferent time frames, and in the original motion for ‘
7 judgment the language there is simply a quote from the
inartfully drawn document which is the basis of this
controversy, the contract of the 13th of August, 1973,
which says in its Paragraph 5 that in the event plaintiffs
terminated as agents for realtor prior te the sale of
the property as herein contemplated, then agents and
realtors shall negotiate a settlement at that time of any
sums accruing to agents.
So we take the position that the amended motion
for judgment, counts one and two, are both perfectly

proper in terms of their stating a cause of action that's
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not inconsistent with the original motion for judament.

THE COURT: Jerry, do you have anything further?

MR. WEINBERG: Your Honor, that last argument
loses me completely. I don't see how they can conceivably
wiggle out of the inconsistent position. Paragraph 13 of
the o;iginal_motion for judgment says that we fail to
comply with the terms of Paragraph 5, and plaintiffs
terminated as agents, quote, and the defendant faileq
to negotiafe a settlement at that'time, unquéte. Tbét's
the languags of the Exhibit 5, agents and realtors shall
negotiate a settlement.

We have a contract saying shall negotiate a
settlement. The pleadings say we failed to negotiate a
settlement Mr. Legum told Your Honor when he argued
last week the amended motion for judgment, second amended
motion for judgment, and you sustained the demurrer last
week to the second sentence of count one, which was
interpreted to mean, quote, we did reach a settlement.

One says we failed io reach a settlement, and the
next one says we did reach a settlement. If they afe
sping on that settlement, which I can only assume they
are now, they can't claim a settlement of a position taken
contrary to what they originally pleaded. |

Tf there was a settlement, Your Honor will recall

we argued somewhat the statute of frauds section involved
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because it's a licensed real estate aéent and for lack of
cohsjderation, plus the fact the agreement does not set
forth specificity. Even the amended motion for judgment
sets forth conclusions, says they are entitled to the
money because we breached a COntréct, It-doesn't say
how we breached it. It doesn't say why we are entitled
to it.

It's not that Mr. Legum told you one time last

~week a settlement had been reached, he said it several

times, and Mr. Fine doesn't argue to the contrary. ‘He
now says £he settlement means different things when it's
used in differen£ places, in his different pleadings.
The fact pure and simple is they dén't have a case.

THE COURT: Andy, do vyou havé anything further?

MR. FINE: Oné last parting word, and that is --
Two last parting words. One is that I think the magic
words in Paragraph 13 are at that time. Clearly that
does not preclude the pleadings that were subsequently
filed because this speaks of a'period after the 9th day
of October, 1979, and the pleading that was filed, the
second émended motion for judgment, count one, speaks
of a time prior to October 9, 1979.

The other is that I would like to quote Judge Wahab,
who in his wisdom has said about demurrers, he said he had

never made an error by overruling a demurrer.
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It séys an agreement with respect to payment. That's
23 terribly important.
24 THE COURT; I am going to deny your motion this
25 morning and maintain the previous position. I am going

no satisfactory response from the defendant it was necessary

MR. WEINBERG: He sustained a lot of them, too, .
though.
You could make an error. You could force the
defendant into two weeks of discovery and a two-week trial.
THE COURT: Andy,.you weren't here last week.
We went through this for é considerably longer period of
time.

MR. FINE: No, sir.

THE COURT: Your original motion for judgment,

agreement with respect to payment, and after receiving

for the rlaintiffs to terminate the relationship as
agents fir the realtor in order to seek relief sought
in the suit.

You go further to say the'defenaant breached his
contract by his failure to comply with the terms of
Paragraph 5 when defendant failed to negotiate a
settlement with plaintiffs at that time.

Now, in Paragraph )1 you have indicated there was no
accounting and no agreement, and then --

MR. FINE: It doesn't say there was no agreement.
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to sustain the demurrer that's already been sustained;

MR. WEINBERG: I have the order right here,
Your Honor. They have a copy of that.

THE COURT: You want to note your objection, Andy?
It's already iﬁ there.

 MR. LEGUM: Judge, he drew the order without the
benefit of our motion. I think for the record thére ought
to be either another‘order incorporated in this order |
stating our motion from this day was overruled.

We also ask for leave to amend --

MR. WEINBERG: Your Honor, I don't want to have to
draw any orders that Mr. Legum is going to refuse to
endorse or draw something so badvl»will refuse to
endorse it because I know what he's dping.

He asked me would I put in the order the ground
on which the demurrer was sustained. . I didn't know of

any ground I filed the demurrer on that was overruled.

‘There's no necessity for any further order. They will

never stop. This ends the case, that order richt there,

and they can appeal -- their next step is with the

21 Supreme Court if they want to listen to them.

zzi MR. LEGUM: I had understood, Your Honor, You

23 | SUStainéd it on two grounds. Maybe I was in error. One
24 was Judge Wahab had ruled Paragraph 5 was too vague; and,
25 number two, there was an inconsistent position taken

ASSOCIATED COURT REPORTERS ' 41

NORFOLK, VIRGINIA




20

2i

23

24

25

22 |!

between Paragraph 13 of the original motion for judgment
and Paragraph 3 of count one of the second motion for
judgment. Your Honor did not mention any other grounds.

THE COURT: Mr. Legum, as you Kknow, there was a
long argument here last Friday. We spent a long time
on this. Mr. Weinberg had set out a great number of
counts in his demurrer. Frankly, I didn't write down
each one of those, all that we heard argument on, each
one of those, and you responded to each one of those.
I didn't write it all down in the entirety, and you—a11'
didn't have a court reporter last week. I don't ﬁhink
you did.

Did you-all have a court reporter?

‘- MR. LEGUM: No, sir, we didn't.

THE COURT: I.think tﬁé order as it's presented
sustains the demurrer as it was submitted to the Court
and is sufficient.

MR. WEINBERG: Thank you, Your Honor.
¥

(Whereupon, this hearing was concluded.)
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CERTIFICATE
STATE OF VIRGINIA
CITY OF NORFOLK, to-wit:

I, Sharon B. Borden, CSR, RPR, certify that

6 the foregoing is a true.and correct transcript of the

7 motion had in Jﬁdge's chambgrs, in the case of Donald

8 Kay, et al. versus Professional Realty Corporation, in

9 the said court, on February 29, 1980.

10 Given under my hand ﬁhis 24th day of March, 1980.
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LAW OFPFICES
NBERG & STEIN
=IFOLK, VIRGINIA

VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY, et al.,

Plaintiffs

(X3

V. LAW DOCKET NO. L-8594

PROFESSIONAL REALTY CORPORATION, : .

Defendant

ORDER

On the 22nd day of February, 1980, the parties
appeared by their counsél, and the Court heard arguments on
the Demurrer to Second Amended Motion for Judgment.

Upon Consideration Whereof, it is ADJUDGED and
ORDERED that said Demurrér to Second Amended Motion for Judg-
ment be and is hereby sustained without leave to plaintiffs
to amend, and that this case be and is hereby dismissed with
prejudice to plaintiffs. | ’

To which action of the Court, plaintiffs duly

objected and excepted.

ENTER this elﬁﬂglday of February, 1980.

JUDGE

S ask for this: - R
&(’D _+ P.d.

v »
M Q_\
en: ,

,S‘aaL/ﬁtrkc),Tew g.?Cime, ., P-q- | _44
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APPELLANTS' ASSIGNMENTS OF ERROR .

The Court erred in sustaining the Defendant's Demurrer
to the Plaintiffs' Motion for Judgment.

The Court erred in sustaining the Defendant's Demurrer
to the Plaintiffs' Amended Motion for Judgment.

The Court erred in sustaining the Defendant's Demurrer
to the Plaintiffs' Second Amended Motion for Judgment.

The Court erred in dismissing the suit with prejudice
to the Plaintiffs and in failing to allow them to file
a Third Amended Motion for Judgment
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