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I.

. THIS AGREF:m:N'r, !-tade thls 13th dAY of August, 1973, by and bp.twp.en

'Donald aud Pat Kay, AgeTlts, and PROFESSIONAL REALTY CORPORATION, a VirginJa
corporation, Realtor;

WHEREAS, Agents' have devoted certain time and effort to matters pr.e. ,
liminary to the execution of an agrep~ent with respect to the purchase of

~certain real estate in the City of Virginia Beach, Virginia by Dalby-l.fuite

,Associates from Jona.than R. and Sarah B. Sanderlin comprised of approx:1roately

;189 acres at the intersection of Kempsville Road and Providence Road, and

WEREAS, Realtor desires to set forthagree~ent between the part:f.e9

with respect to compensation of Agents for services rendered with respect to
sa1.d agreement.

/
NOW, TT:fERE"E'ORE, in considerntion of the mutual covenants herein eet:

.fortn, the parties hereto do ~gree as follows:

i 1. So long as Agents rEIllain in the emptoy.of Realtor, Agents shall

.. be en.titled; to onc-ha.lf of the listing commlss'ionsl\.ctuall..x. colJ.~k.e.d.....l\.t.~. .--~_._---.- -'-.__ .- ...~ - .._._.::=. __M_:=-- ....-..... ..
. $e.ttlC!llent; __by.....Re.~Jl:or wi~l:L:t_eJ~P..~c;.~_tQ_the..sa;J,~_of all or a.ny part of the---'- . . ~-- __ R..... I

. J1er.einaboy~L9_E!f'.~!:.!J~.~.cJ._.-P;'~P...~~!:Y,said l:l.stj.ng commission to be determined :J.n

accordance with the standard fifty-fifty split policy of Realtor now in effect

2. Realtor agrees that if Agents remain in the employ of Realtor

until such time as all the hereinabove property is sold or otherwise d1sposed

.of by Dalby-White Associates, that Agents shall receive J).Q.~tb.!.n_tlttt.!2f:a

sum of Fifty Thousand Dollars (~~~QP~9~1as Agent's part of said listing

.comm:lssi.ons. IIny listing comr::tissionsof any kind~ actually paid by Re.nltor to

Agents with respect to the sale of all or any part of the hereinabove descr:f.he.
property shall be applied toward said sum.

3. Realtor may advance to Agl1nts from tfme to time as agreed. bet~lI?~'

the parties cash amounts to be charged ~gainst the aggregate sum payable to

Agents pursuant to this agreement, wbich amounts shal! be deducted from future
commissions accruing to Agents pursuant hereto.<: 4. This agreement shall te~na.~~ upon sale of all the property
hereinabove described by Dalby-White Associates, and Agents shall have ~~bl
.£!.._t:l.~£!..~.t.':_~!:.tJ~.Je..s Pe.c.~_.~.Q._EJJl,y__am_9ul1t.~_.a c.~E':l_~!'g...ll~E~.~~,~~.•.EeE:.~~.,.~~tl.!:...~~1:l.e~y.
(90) days after all such propertl is sold and set~~~~n~thereon has been held_ .._._ ..--.--_. '_..__ ._._ ~_ ~.~ _._. -~ _._._ ~ , _._" _." ' ." "._ _, ..~...•..- '."]

and co~issionsdue ..Realtor have been paid..... '" "~ ",- ..',,_ _..~~......•. _~.-'" "~', .
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5. In the 'event Agents terminate as Agents for Realtor prior.to the
:'saleof the property as herein contemplated, then Agents and Realtor shall
inegotiate a settlement at ~hat time of any sums accruing to Agents.
" IN WITNESS WHEREOF. th~ parties hereto Mve hereunto affixed their

as of the day and rear first above written.

.
I '
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r
"il

(SEAL;

I; '.
~,\\lllll";'''" "

,"'~I "~,\lll ",, \ ~,.I', '.
..'\ ,\~'j .' •• """ JS' '.•

, .,:,-'\\\.,,' .... ",,:;)..,"'~
• ,,1..••.•• ' •• ~ • -~, .•••

' -,. 'a """"'S1' \, •,""'J:!A.LJ.L: -..-:")~
•'I' ,'I' '. ,.J • '
• ; 1. • • • t ..

: "j\"~ 1\'" i~," ~.{ ..." -:::ei ' '.
',' "f,aUl: ~.- Kina:. S~tary

. ;-:!J.'I:} U) I , " "

I'

!.

APPROVED BY: ,~4uft_ ...._";"
Wendell A. White, Director
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VIRGINIA:
IN THE CIRCUIT COUR'r OF THE CITY OF VIRGINIA BEACH

DONALD KAY AND
PAT KAY,

Plaintiffs
v.
PROFESSIONAL REALTY CORPORATION,
a Virginia corporation,
~~~: Charles E. Dalby, Jr.

President
Suite loa
3284 Virginia Beach Boulevard
Virginia Beach, Virginia

and
WENDELL A. ~mITE
Corporate Officer
Professional Realty Corporation
S'Jite 100
3284 Vir<Jinia Beach doulevard
Virginia Beach, Virginia,

Defendant
MOTION FOR JUDGMENT

TAKE NOTICE: That I will ~ve the Circuit Court of the
City of Virginia Beach, Virginia, for an award of a judgment

."against you, defendant, for the sum of $355,317.94 for damages
anu interest for this, to-wit:

1. That the plaintiffs, being licensed real estate
agents in tho Commonwealth of Virginia, and the defendant
entered into a written contract on 13 August 1973 with the
defendant, a real estate company licensed by the Co~~onwealth
of Virginia.

2. That the agreement sets forth the position of the
parties at the tiwe of the execution of this agreement, namely
that the agents »have devoted certain time and effort to
mattors prelininary to the execution of an agreement with
respect to ~le purchase ot certain real estate in the City ot

Virginia Beach", which was known as tha Sanderlin tract
conprisinq approximately 18~ acres at the intersection of



Kempsville Road and Providence Road.
3. That the parties to the agreement set up compensatio

for the services rendered to the aqents.
4. That the plaintiffs are entitled to and have vested

unto themselves one-half .of the listing commissions actually
collected by the defendant resulting from the sale of all or
any portion of the property.

5. That the listing commission represents a 50/50 split
of the fees earned by the defendant as a realtor in connection
with the sale of the aforementioned property.

6. That over a period of years the plaintiffs have soug
to obtain an accounting from the defendant with respect to th
properties actually sold and have sought payment in accoruanc
with the 50/50 split.

7. That the defendants have declined to pro~~de either
an accounting or the 50/50 split in accordance with the
agreement.

~. That the plaintiffs hav~ continuen to work for the
defendant in hopes of being able to resolve thi& matter amcab y.

9. That the defendant has failed to respond.
10. 'l'hatunder the terms of the agreement the monies are

not due the plaintiffs until 90 days after all the property is
sold so lon~ as the plaintiffs remain in the employ of the
defendant.

11. That after seeking an accounting and an agreement with
respect to payment and after receivirig no satisfactory respons
from the defenllant it was necessary for the plaintiffs to
terminate their relationship as agents for the realtor in order
,to seek relief sought in this suit.

4
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V'12. That on the 9th day of October 1979 plaintiffs
terminated AS agents for the defendant.

~ 11. That the defendant haa br.ached its contract in it.
failure to comply with the terms of paragraph 5 when. the

terminated as agents and the defendant failed to
negotiate a settlement at that time of sums accruing the

••
plaintiffs. v

MIEREFORE, plaintiffs seek a judgment against the defendant
in the SUIn of $355,317.94 with interest due.

,-

ANDREW S. FINE of
Fine, Fine, Legum & Fine, p.q.
720 Law Building
147 Granby S~raet
Norfolk, Virginia 23510

- 3 -

LAW OFFICE.

FINE. FINE. LEGUM BeFINE
LAW .UILDINCI

NORFOLK, VIRGINIA aaslo
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY and PAT KAY,

Plaintiffs

v.
PROFESSIONAL REALTY CORPORATION,

Defendant

--
LAW DOCKET NO. L-8594

D EMU R R E R

Now comes Professional Realty Corporation, by its

Counsel, and demurs to the Motion for Judgment, on the follow-

ing grounds:
1. That the Agreement sued on is unenforceable be-

cause of vagueness.
2. That the Motion for Judgment is insufficient in

law.
3. That the Motion for Judgment fails to allege that

any damages were suffered by plaintiffs.
4. That the Motion for Judgment fails to allege any

facts on which the relief prayed for or any other monetary judg-

ment can be based.
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WHEREFORE, defendant prays that said Motion for Judg-

ment be dismissed.

PROFESSIONAL REALTY CORPORATION

By
Jerrold G. weinberg
WEINBERG & STEIN, p.d.
1510 First Virginia Bank Tower
Post Office Box 3789
Norfolk, Virginia 23514

Sgd 1JERROLD G. WEINBERG;

Of Counsel

LAW OFFICES

""l!IN8ERG a STEIN
-iORFOLK. VIRGINIA

CERTIFICATE
I hereby certify that a true copy of the foregoing

Demurrer was mailed this 14th day of November, 1979, to Andrew
S. Fine, Esquire, of Fine, Fine, Legum & Fine, 720 Law Buildinq,
147 Granby Street, Norfolk, Virginia, 23510, Counsel of Recol,l
for Plaintiffs.

Sgd 1JERROLD G. "./.iEl,..mm~

Jerrold G. Weinberg
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY, et al.,
Plaintiffs

v.
PROFESSIONAL REALTY CORPORATION,

Defendant

o R D E R

LAW DOCKET NO. L-8594

On the 30th day of November, 1979, the parties
appeared by their counsel, and the Court heard arguments on the
Demurrer heretofore filed by defendant.

UPON CONSIDERATION WHEREOF, it is ADJUDGED and
ORDERED that said Demurrer be and is hereby sustained but with
leave to plaintiffs to file an Amended Motion for Judgment on
or before December 11, 1979.

LAW Ot'~IC.1I

ZINBERG • STEIN
O""OLK. VIRGINIA

ENTER this

I ask for this:

Seen and Exception Noted:
. / I

L4rA?f/£J~
p

day of December, 1979.

Judge

, p.d.

, p.g.



VIRGINIA2
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY and PA.T KAY,

Plaintif.ta

l'ROPESSIONAL REALTY CORPQAATIOtt,

v. LaN DOCKET NO. L-8S94 I
/' Defendant

. '.
AMENDED 140'1',ION FOR JUDGMENT

TAKENOTICE: That I .will move theCircui.t Court of the

City of Virginia Beach, Virginia, tor an award of a judgment
against you, defendant, ~or the sum of $355,317.94 for damaq
and interest for this, to-wit:

1. That the plaintiffs, beinq licl'~n8.d real estate

Ai.ntB in the Commonwealth of Virginia, and the defendant
entered into a written contract on 13 August 1973 with the
defendant, a real estate,.company licensed by the Commonwealth

of Virqinia.
2. That the agreement ae,t.. forth the position of the

parties at the time of the execution of t~1s aqreement, namel
that the &qents -have devoted certain time and effort to
f41Atter8preliminary to the execution of an 4qr ••ment with
respect to the purchaae of certain real estate in the City
of Virqinia Beach", which was .known as the Sanderlin tract
comprising' approximatelylS9 acres at the intersection of
Kempsville Road and Providence Roade

3. That the parties to the aqreement set up compensation
for the services rendereq to ,the a~ent8.

40 That the plaintiffs are entitled to and haye vested
unto themselves one-half of the listing commis8ions actually
collected by the defendant resultioCJ f,romthe sale of all or

any portion of the property.



...._..t •• --" .

5. That the listing commission represents a 50/50
split of the fees earned py the defendant ao a realtor in
connection with the seleot the aforementioned p~perty.

6. That over a perlQd of years the plaintiffs have
sought to obtain an accounting frol" the defendant with

respect to the proparti.. actually sold and have sought
payment. in accordance with the SO/SO split.

7. That the defendan,tiJ n~ve declined to provide either

an accounting or the 50/5.0 split in accordance with the
agoreement.

a. 'that t.he plaintiffs have oontinued to work for the

Clefendant in hopss of being able to resolve this m~tter
amicably, ~lat the pl&in~iffs performed all of the conditions
of the contract on their ..part, and that the plaintiffs
performed and provided valuable services for the defendant:
ana that the reasonable .vAlue of said services is
$355.317.94.

9. That the defendant ha. failea to respond.
10. That under the te,rmsof t.he ag-reement the monies are

not due the plaintiffs until 90 days after all the property
i. sold so long .a the P14intiffs remain in the employ of
the defendant.

11. That after seeking an accounting and an agreement
with respect. to payment .nd atter receiving no satisfactory
reaponse from the defend4,nt it was necessary for t.he plaintiffs
to terminate their relationship as aqents for the realtor in
order to seek relief SOu9ht in this suit.

- 2 -
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12. That on the 9th day o.f October 1979 plaintiffs
terminated as agents for the defendant.

13. That the defendant has continued to deny the
plaintiffs the sums due and has failed otherwise to comply
with the term. of the aqreoment of 13 August 1973 and has
breaehed ita contract with the plaintiffs.

14. That the contrac,t between the parties contemplates

that the defendant accoun~ to the plaintiffs with respect
to all of the property w~ichhad been sold as of ~he date
of the plaintiffs' termination and that the sums due
resulting from said accoWlting of the property then sold
by the defendant out of the Sanderlin traot would be paid
plaintiffs. The accrued sums resulting from the Sanderlin
tract sales are now due and unpaid.

v>1HEREFOaE, plaintiffs.seeka judfjimentagainst the

defendant in the aum of $355,317.94 with interest due
from october 23, 1979.

,

DONALD MID PAT KAY

lly _
Of Counsel

ANDREW S. FINE of
Fine, Fine, Legum , Fine, p.q.
720 Law Building
147 Granby Street
Norfolk, Virginia 23510

CERTIFICATE
I hereby certify tha~ a true copy of the foreqoinq

'" .-Mot.ion for Judqment was mailed tp Jerrold G. Weinberq,
p.d., 1510 First. Virginia Bank Tower, Poat Office Box 3789,
Norfolk, Virginia 23514,. this 6th day of Deoember, 1919.

By -----
--- Of Counsel

\
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.- _ .._----------. __ .._-------------------
VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY
and
PAT KAY,

Plaintiffs

1
:1,

v.
PROFESSIONAL REALTY CORPORATION,

Defendant

LAW DOCKET NO. L-8594

DEMURRER TO AMENDED MOTION FOR JUDGMENT
Now comes Professional Realty Corporation, defendant

herein, by its counsel, and demurs to the Amended Motion for
Judgment as such pleading fails to state a cause of action and
fails to state facts upon which the relief demanded can be
granted.

The grounds on which defendant concludes the Amended
Motion for Judgment is insufficient at law are as follows:

1. It is alleged that the parties "entered-into a
written contract on 13 August 1973" (paragraph 1 of the Amended
Motion for Judgment), but.such "written contract" -is neither
made an exhibit to nor otherwise made part of the Amended Motion.

2. The relevant terms of the "written contract" are
neither set forth nor described anywhere in the Amended Mot:i;.,

12



3. Only mere conclusions, as to the claimed meilll
of the "written contract" are alleged, rather than factual aIle
gations as to the actual terms of the "written contract."

WHEREFORE, defendant prays that said Amended Motion
for Judgment be dismissed.

PROFESSIONAL REALTY CORPORATION

- ._----~--'..

Tower

LAW OFFICES

-tNBERG a STEIN I
IRFOLK, VIRGINIA Jerrold G. Weinberg

WEINBERG & STEIN, p.d.
1510 First Virginia Bank
Post Office Box 3789
Norfolk, Virginia 23514

By

CERTIFICATE

I hereby certify that a true copy of the foregoing
Demurrer to Amended Motion for Judgment was mailed this 26th day
of December, 1979, to Andrew S. Fine, Esquire, of Fine, Fine,
Legum & Fine, 720 Law Building, 147 Granby Street, Norfolk, Vir-
ginia, 23510, Counsel of Record for Plaintiffs.

/
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY, et al.,
Plaintiffs

v.
PROFESSIONAL REALTY CORPORATION,

Defendant

o R D E R

;

ntIS.LLDAYOF~1~i

LAW DOCKET NO. L-8594

On the 4th day of January, 1980, the parties appeared
by their counsel, and the Court heard arguments on the Demu'
to Amended Motion for Judgment heretofore filed by defenda.l','

•
Upon Consideration Whereof, it is ADJUDGED-and ORDERED

that said Demurrer to Amended Motion for Judgment be and is
II hereby sustained but with leave to plaintiffs to file a Second
\Amended Motion for Judgment within ten days from the date of the
I

entry of this Order.
I
II
il ENTER this

I

I

day of January, 1980.----

Judge

, p.g.

I
I I :Sk for this: )o.~,Q~_
I ~~.tJ~ __ , p.d.

I Seen and Exception Noted:
LAW om,"£." I /./ (;7.-f

EINBERG a STEIN /t?;-?,:'~.I////....//:_.,.,"
~ORFOLt<. VIRGINIA i"

14



VIRGINIA:
!N THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

DONALD KAY AND PAT KAY,

Plaintiffs

v.
PROFESSIONAL REALTY CORPORATION,

Defendant

LAW DOCKET NO. L-8594

AMENDED MOTION FOR JUDGMENT

TAKE NOTICE: That I will move the Circuit Court of the

City of Virginia Beach, Virginia, for an award of a judgment

against you, defendant, for the sum of $355,317.94 for damages

and interest for this, to-wit:

COUNT I

1. The parties entered into an agreement, an executed
copy being attached hereto as plaintiffs' Exhibit A and to

be used as part of this Amended Motion for Judgment.

2. Defendant breached said agreement by failure to

comply with paragraphs 1 and 5 of said agreement.
3. Plaintiffs terminated as agents for the defendant

on October 9, 1979, prior to the sale of all of the property

described in said agreement. The parties had orally agreed,

subsequent to the execution of the said written agreement,

that under paragraph 5 of said agreement the plaintiffs

would be entitled to one-half of the listing commissions
~actually collected at settlement by defendant through date of

termination of plaintiffs as agents for defendant. Defendant

breached the settlement contemplated by paragraph 5 of said

agreement.

15



\,AW O""'CElI

INIt. FINE. LEGUM

•. FINE

4. Plaintiffs are entitled to the sum of $355,317.94,

with interest from October 9, 1979, representing one-half of
the listing commission actually collected by defendant through

said date.
COUNT II

5. The allegations of paragraphs 1, 2, 3 and 4 are
--_ ...__ .._-_.- .•.

adopted as part of this Count.
6. The reasonable value of the services rendered by

the plaintiffs to the defendant is $355,317.94.

WHEREFORE, plaintiffs seek a judgment against the
defendant in the sum of $355,317.94 with interest due
frcm October 9, 1979, plus costs.

DO~ A,!D;f./>.T KAYB~ft~Of Counsel

ANDREW S. FINE of
Fine, Fine, Legum & Fine, p.q.
72;' Law Building
14; Granby Street
~orfolk, Virginia 23510.

CERTIFICATE
I hereby certify that a true copy of the foregoing

Amended Motion for Judgment was mailed to Jerrold G. Weinberg,
Esquire, p.d., 1510 First Virginia Bank Tower, P. O. Box
3789 , Norfolk, Virginia 23514, this /(JIi. day of January, 1980.

By~/L
Of Counsel

16



I,

, EXHIBIT A
.---~ ----- _._--------

TIU!; ACREF:r'U:~l'r, t-tnde thh 13th dElY or August, 1973, by and h~t~ncn

'Donald and Pi\t KIlY, Agents, and PROFESSIONAL R.EALTY COR.PORATION. 4 Virgin~'1\

eorporntlon. n~nltor;
.,~.

VITNESSETH:-------------
WHEREAS, Agents' have devoted certain time and effort to matters pr.P.-

Ifminary to the execution of an agr~em~nt with respect to the purcha~e of

~c:ertnin real e9t~te in the City of Virginia Beach, Virginia by Da1by-~~lte

,Associates from Jonathan R. and Sarah B. Sanderlin comprised of approximately

;189 Ltcres at the inter!'Jection of Kemps"i1le Road and Providence Road, and

mtEREAS, Realtor desires to set forth agr~ement between the partlt'9

with respect to co:npp-nsatioll of Agents for servicc9 'rendered with respect to

sa1.d agreement,
/

NOW.Tll\~REFORE, in consider::ttion of the mutual covenants her~ein sct;

.fo~th. the p~rti~~ hereto do ~gree as follows:

i 1. So long as Agents remain in the employ of Realtor, Agents Ah:111

, t" be entitled, to otlc-h31f of the !!_~!!E~_=~~.~~~_l1CZ:,~l:1_alJ~::-~Q.1J.~~_t-ed....l\~
sC.tt1cme>.'I.t_.by.Jtc;:tltorwi!:l:L1;'.esp,~C:;.f:_J;o__~h~..sa1~ of all or any part of the~-_.._--' '-' ..---....__ _ .. _..•_-_._---

. J.1er.einabo:v~...desc.:!.:!.,l:?~<:l:._pr~~~~!:Y,said li5ting commls!d.onto be determined :In'

accordance with the standard fifty-fifty !tplit policy of Rei'lltor now in eff~~cr:

2. Realtor agrees that if Agents remain. in the employ of Realtor

until such time a5 all the hereinabove property is fJold or othenrlse d1.spoSI')(l

,of by Dalby-White Angociates, tha.t Ag~nt!'Jshall receive n.o~.~~~!l~h~_t.:2t:lI.
sum of Fifty Tholl~,;.,ndDollars (~_-LQ."O,Q().!_O_Ol as Agen~ts part of eaid listing

.c:ommi.ss:i.ons. Imy H.sting commissioos C'f Rny kittd, actually paid by Ren1tor. to

Agents with respect to the sale 0.£ all or any part of. the hereinabove descd.hc.

property shall be applied toc:ard said ~um.

3. RC;:Iltor may a,dvance. to Ag(~nts from t$me to time 89 agreed betw'c'

the parties cash amounts to be charged ~gainst the nggregate Bum payable to

Agents pursuant to this agreement, which amounts shall be deducted from future
commissions accruing to Agents pursu2nt hereto.

4. This agreement shall termtn~~.~ upon sale of all the property

hereinabove described by Dalby-White Associates, and Agents sh~ll have ~ig~l

~~,._~~!!..C?,~_~~-t}l_res pec~ ....~.(J_tl.ny_l'tm.qunt.~~,aC,~,~u.~!,g..~~r.~:.~~~._Eer..:_~~.~n t :l.!.._t.'.~~e.~.,
(90)' days after all such proper~l}s soJ.~,.al!i ..~~.~.!;J.e!!!e.n.Lthereonha!l b~en held
- _, __ "'_. _. __ -...-~.~ .• _ ••.• ~ -'6. __ ' •••.• __ ••• , .•. _ •.•.•. _~ .• '. •.•••••.•.• " "",

anc! cot:mlssions due ..Rea1t.C'.r_.~d:!~J~~~n..pai~~,. 17
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.1

I'

.,_.,.r0'

. .---

: ,. In the event Agents tc.'!rmlna.te 8S Agents for Realtor prIor. to t:h~
::sale of the property as hc.'!relncontemplated, then Agents and Realtor shall
!negotiAte a settlement at that time of Any sums accruing to Ag~nts.: .,.
\. IN WITNESS ~IEREOF.th~ parties hereto have hereunto affixed their
j,!Iign:t~ure9 3!' of thg day and p:!3t' first. above written.r

(SEAL:

"
jj,..:

.'
j.

II
"
I~
,-
10'-.,.
ii
Ii
"Ii
f
~~

";1
'./. .
~,\lltll"/; ..•..'.

.,,\~,"1;)11) ....
" \ ~". . ...' ,~'.i •••..••••• JI' "•

. .,\)'~.' -'. "";) ".. ...~, ,', I, .:J •. ,II,..,.' ; \ ~, '., ' ..,: ; ATTEST: '.~) :
"I' .'" '. ••.• •

; "i\" ., \ '. '. j ~i~_q/
'~".. d!:~~:'
. '. ..f.aul~:K1ng: S~tary

.;!l.'I :11;l' ~ '. .
0'

j:
r,
I.
;'

'.
j;
"II
j

D~~~~<

4-~_-_' (SEA1.;
Pat Ray T

PROFESSIONAL REALTY

2
CORl'£)TION . .

BY~~ 2...,~!J~.r\
Charles E. Dalby, Jr., \~ .

A'PPROVEO BY:

~~~_ .. -
Wendell A. White, Director
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VIRGINIA:
IN 'rIm CIRCUIT COUR'r OF'rHE CITY OF' VIRGINIA !~EACH

uo.~ALD KAY, et al.,

Plaintiffs

v. LAH DOCKI~"I'NO. !.•-B594

I)efendant

Dl~(.!URRLmTO SECOND 1U'tlENOL"D MOTION FOR JtJOC'tZ{f,:NT.,,-...---- --_ ..•_--_._-_ ..•.._.-'-_... _ .._~~--~..•.•.._----_ ..-

Hm.,r CQrn0S Professi<mal Ileal ty corporation, defen(lllnt

herein, by its couns€:l, and treating the paper writin<,Jfiled

on or about January 11, 1980 and captioned cU}\manded i-lotion for

Judguoent II a.s tn(; .~r,1~cond t\r!'lender.1 t,{otion f()r ...ll.ldgtitcnt" plain-

tiffs were gri\nt~Jd leave to file by the previous Order of

this Honorable Court entered on Janl~ary 111 198(), der'~urs to

such ,Second Ar~endedr.tation :for Jud<iFM'l:nt i!l.a such pleotldinq fails

to state a cause of action and fails to state facts upon W!.tiC~1

'l'he IJrounds on which defo!\ctant conclude.g that l)(,th

count I and Count II of the Secon~1 lv.;aended .\'iotiorl for .1udc;pent

are insufficient at law are as fol1ow.~
COO!4'l' I._--

1. The agreement or aqreementu alleged are un~n-

forceable because of vagueness.
;l. ~'hcre are no factual alleyat.ioll.Jll to support

tho mere conclusions alleged. that:
(a) "Defendant breached said [written] agrec-

meat by failure to comply with paragrapha 1 and 5

LAW OFFICES

WEINBERG a STEIN
NORFOLK, VIRGINIA

of said a9reement~ (parayraph 2 of the Second
Amended Li-1otion).

;.~.t,-':~
~19'"



(b) IlIDefendant breached tIle settlement conte1'\i-

plated hy paragrAph 5 of said l1C)'reement.1 (paragraph

3) ••

(e) "Plaintiffs are entit.led to th~ 8~.1m of

$355,317.94 •....It h:>araqraph 4).

3. It i8 impossible a8 a Natter of la~ to have
f'breached [a} ."ttlet"fmtlf that is only ,"cont~.mplated" (p4!l.ra-

graph 4), inste".:ad of actual.

4. 'rhere 18 no allegation of allYeonsid(;~r3tion to

liiupport t.ll,~oral. &greoJ:Mnt allegedly made "subsequent to th(~

e~eoution of th~ .W • CI written A9reelflont" (the second sentenc€,

of paragraph 5), nor any facts fr~ which it 1;Z\AY be concluded

that an anftl,reeabllO oral agreement 0JZlste.

5. Plaintiffs cannot .alleqfl facts or take a pos.i.'

t10n contrary to fact. previously alleged and a position pre-
viou.lytak~n. ttl thci.tir previously f.il~J ori<]inal Hot.icm for

Judgment anQ .Amended notion for .1udqment, plaintiff •• clairn,~d

that d.f.ndAnt. walt indebtod to theYi! by a wt:it.tenaqreemfmt:

and now at.tempt, .for the first tir4l!J,to claim such in<1ebted-.

ness by an oral 8qJ:eGment.
0.. Plaintiff. cannot lI'Ueon bOth a writt.en 4gree-

rMiint and an oral a,reement allegedly nmdeat different ti,~les.

7. 'llhere is a misjoinder of causes of action.

a.. Any claim based Oft the allsged or~l &qrara:"tont.

is barred by t.be Statute of Frauds. Va. C()(1e$ 11-2.

herein by referenc~ as if repeated !!! £l~t!9.!!~;'.

10. "''!'h~rea.onable value of the ser.vices rend6r,~d

•••• 11 (paragraph 6) 1. iMmaterial. 20



l,AW O"I"CI: •

.WEINBERG" STEIN
HO""OLK. VIRGINIA

11. I.lainti ffe C4nJ10t Sue~ on the theory of ~::-;':.r)r~05

tmd ir.itJlt'(H' ,.ontr ..•......tn .•••t th i~ •••• oa". •••••• • t'!: !llaract I:1c.

wi th px'ejudice to plaintiffs.

B ' s~fJERROtD (J. WEINBERG
Y -.'---- ..•..- ..i)f~C~o;;niS'ef"~----....-.- ...-'-.,-...

Jor-rold G. t',ioinl)erl]'
~tr~I~':j~.i:::1,GSl ~'JtEI~~, 1~IId •
1510F'irst vh:.tJini~, i'i\ank Ttwer
rost office hox 3189
'Uol~folk~. Virrj.inJ.<'.l . Jl514

I h~t'~~by cart.!. fy tn/tot. a. true copy of tht'l for~qoing

Oer:l\lrrer to Second l\.rI'tended :'i:lotion for Judc;}'rnent WI'lS ~ail€"j this

30th day of ,JMUlf\ry. 19S0, to Andrew S. !'inel E.squiret of. lrine,

Sgd I JERROtO G. WEINBERG

.'--'."- --"-~j'e].:roTd...(t:''''~7elnl-;er9---'....
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3

4

5

6

7

8

9

DONALD KAY, et al.,

Plaintiffs,

vs.
PROFESSIONAL REALTY CORPORATION,

Defendant.

...

LAW DOCKET
NO. L-8594

Before: The Honorable Kenneth N. wt.-: ~.ehurst, Jr.,
Judge of the aforesaid court.
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Date: February 29, 1980 .

Place: Virginia Beach, Virginia.

APPEARl\NCES:

FINE, FINE, LEGUM & FINE,
By: Howarc i. Legum and Andrew S.
Counsel for the Plaintiffs.

JERROLD G. WEINBERG,
Counsel for the Defendant.

/

Reported by: .
Sharon B. Borden, CSR, RPR.
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MR. WEINBERG: Your Honor, we were here last

Friday, and I asked Mr. Legum would he be in his office,

that I would take the order to him that afternoon. I

received a telephone message from him. I called him

.back. He told me he wanted the grounds of the demurrer

that you ruled nn set out.

I told him I could not read judge's minds, and I

read him this order that's before you and he refused to

endorse it. He said he was going to file notice for

rehearing, which, of course, he's done.

I gave him notice of presentment today. He was

cooperative in clearing the date with me. I withdrew

the order noting his exception because in your presence
,

he said last Frid,iY would I do that, and I said certainly.

THE COURT: Howard?

M~. LEGUM: Your Honor, Mr. Weinberg argued, and,

of course, I couldn't refute him as to what took place

before Judge Wahab and before Your Honor on the original

motion for judgment demurrer and d~murrer to the first

amendment.

Andrew Fine was there, and he wants to present to

Your Honor what his understanding of what Judge Wahab's

ruling was to show there was no inconsistency between the

last amended motion for judgment and the original motion.

for judgment as to the agreement contemplated by Paragraph
ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA 23
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5 of the agreement, and Andrew would like to argue that

point to show what was meant because it wasn't read very

closely by Mr. Weinberg, the last amended motion and the

pleading of it.

In addition to that, Andrew wants to argue as to

what Judge Wahab actually ruled, of course his notes are

in the file, and show that he did not rule that Paragraph

5 was enforceable.

Is that right, Andrew?

MR. FINf:: I would like to be heard on that,

Your Honor.

THE COURT: All right.

MR. FINE: If I might look at the notes of

Judge Wahab. Are those the notes when we"had an argument

before Judge Wahab in November?

The judge ruled that Paragraph 5 was vague, and he

asked me what, in fact, the terms of the agreement were

that upon termination ~hat one-half of the listing

agree!Bent accrued through and including the dite of the

termination was due to the case, and Judge Wahab specificall

recited to me, and I wrote down his words, tnat which

would be acceptable, and in his notes that Your Honor has

before you, if I might read those, it says, "To allege

accounting and settlement due upon termination of

25 under Para ra h 13 of the a reement."
ASSOCIATED COURT REPORTERS

NORFOLK. VIRGINIA
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That's what I did in the --

MR. LEGUM: Paragraph 13 for the motion for

judgment.

MR. FINE: Excuse me. For the motion for judgment,

and that's what I did in the amended' motion for judgment

that has been filed.

In Paragraph l4,V"which I alleged that the contract

between the parties contemplates that the defendant

account to the p'aintiffs with respect to all the property

which had been s(,ld as of the date of the plaintiff's

termination, and t.hat the sums due resulting from said

accounting of the property then sold by the defendant out

of the .Sanderlin t~act would be paid the plaintiffs.

Then I alLe~e the accrued sums resulting from the

Sandler tract sales are now due and unpaid.

~1R. WEINBERG: I'm sorry. You are reading from

the first or second amended motion for judgment, or the

original motion?

HR. FINE: The amended 'notion for judgment.

MR. WEINBERG: The first amended motion for

judgment?

MR. FINE: It's styled amended motion for judgment.

MR. WEINBERG: There are two styled that.

MR. FINE: I'm sorry. This is the first.

25 Now, it is alleged that there is an inconsistent
ASSOCIATED COURT REPORTERS

NORFOLK. VIRGINIA
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position with respect to what commission would be paid

in the event of termination, and it is alleged, and now

we are looking at the second amended motion for judgment,

and for the first time we recite specifically w~en that

happened, and that was subsequent to the execution of the

written agr~ement. I might add that Mr. Weinberg

acknowledged in the hearing before Judge Wahab the written

agreement was drafted by his client, so,you know, the

vaguery that we are seeking to have parole evidence on

should be construed against his client.

With respect to Paragraph 3, I mean the second

amended motion for judgment, count one, Paragraph 3

I don I t believe the Court, if it reads c3.n~fully tt!e

is inconsistent position between count one of the first bill

16 of complaint and the third bill of complaint.

17 We simply said in the first bill of complaint in

18 (\ Paragraph 13 that after we terminated, that the defendant

19 failp.~ to negotiate a settlement,. aJ::l.dthat simply was a

20

21

22

23

24

2S I

I

quote of the contract. In count one of the amended motion

for judgment we say that there was an agreement after

the written instrument in which the parties had agreed to

what the commission would be, and I don't think that those
4 _.'. _ • • _ _ _. __ ._. • ••• 0_ ••• _._" -

two are inconsistent. The fact that they refused to pay us

or pay my clients in accordance with the oral agreement
ASSOCIATED COURT ~EPORTERS

NORFOLK. VIRGINIA 26
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after termination is not inconsistent with the fact that

amended motion for judgment.

to be paid.

the fact that he was prepared to accept oral evidence

there was an oral agreement with respect to sums that were

27
Court's mind, to give us the benefit of the doubt by

ASSOCIATED COURT REPORTERS
NORFOLK, VIRGINIA

matter of most serious consequence to my client if, in

to, one, reconsider; two, if there's any question in the

So for those reasons I would strongly urge the Court

having been pr~pared by the defendant, both parties acted

parole evidence should be accepted, but even if the

vague. There's ample evidence to support the fact that

vague by reason of the fact that the fifth paragraph was

fact, the Court. were to rule that the contract was too

should be alleged, and that's what we did in the first

I might add that in addition to the agreement

I think Judge Wahab's notes are consistent with

on this agreement "'fnra period of seven years. It's a
.--~.... "--"'--'-.-._--- ~.--

.as to the terms of the contract because he indicates they

Court didn't do that, it would be unthinkable, it seems to

(; me, to then prevent the plaintiff or the p).,l'intiffs from

~ having their day in court on ~he issue of quantum meruit;
\

~ that is, the value of the services performed for seven

( years, both parties having acted upon what they thought

.~was a written agreement which was prepared by the defendant.
......
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discussing what it was that Judge Wahab had in his mind;

because there's nothing in the record other than his notes

and discussing it with him upon his return because that's

a very important issue as to whether or not he ruled

that the contract was -too vague to be enforceable, and I

would submit that .it wasn't and that his notes are

perfectly consistent with what I said, and that we be

permitted to file if based upon all of the pleadings the

Court does not feel that we have satisfactorily alleged

grounds. Certainly no harm would be done by allowing us

to file a third amended motion for judgment, though I

don't think it's necessary based upon the state of the

pleadings as they are presently befcr~ the Court.

I would also like to submit for the record a

memorandum which has come to my attention certified and.

would like to submit this as a document at this hearing,

which is a certification to the Million Dollar Sales Club

in 1973, which, in fact, reflects, which was prepared

t)Y the then comptroller of Professional Reality which

reflects the commission that was due at that time and
..

was expressed, and I would like to submit that in

support vested of our amended motion for judgment and I

would like to offer that at this time.

MR. WEINBERG: May my objection be noted? I have

25 never seen it or ever heard of it. What we are really
ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA
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arguing here, I guess, is another hearing after the Courtl

has ruled against them already on a demurrer, and here he

is offering two pieces of paper as a document.

They know better, Your Honor. There's not even

.a color of ,right to offer this, and they know it. I think

it's frivolous.

MR. FINE: Well, it's not frivolous, and the suit

is not frivolous.

I ~ould like to offer that. If Your Honor would

look at t~Enotation which reflects the amount which is

in affidayit form submitted by the comptroller of

Professioual Reality reflecting what was due them at

that. tim{:.

I ~0uld also like to offer this as a basis upon

which to file an additional amended motion for judgment.

HR. WEINBERG: We object to this being received

as evidence or anything else. Do I need to state my

grounds for the record?

THE COURT: Yes, sir.

MR. WEINBERG: No witness identifies it. We are

here on a legal matter, not an evidentiary matter. It's

irrelevant. It's not material. It's incompetent, and I

think it's too clear to bear evidence. I don't need to

clutter the record. You can't present evidence on any

25 argument of a demurrer.
ASSOCIATED COURT REPORTERS
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HR. FINE:

9

You can certainly attach documents to
(
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pleadings, and what we are seeking to do is include this

as an exhibit.
MR. WEINBERG: After the pleading is filed? When

it's not referred to 'in the pleading?

MR. FINE: And in furtherence of our motion to

allow us to file a third amended motion for judgment.

MR. WEINBERG: I don't want to be heard any

further on that issue.
THE COURT: Mr. Weinberg, !?art of your argument

last week when you were here was the fact it was frivolous,

and there was no money owed and that kind of thing. I

am going to allow it for that purpose. I realize it's

not evidence in the case, which we are not here to hear

today, but I am going to allow it for that purpose.

(Whereupon, the aforementioned document was

received in evidence and marked as Complainant's

Exhibit No.1.)

MR. FINE: That concludes it.

MR. WEINBERG: Your Honor, Mr. Legum told you

last week several times, and I wrote it down in my

longhand notes and put it in quote marks, that with

reference to the second sentence of Paragraph 3 of the
25

ASSOCIATED COURT REPORTERS
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second amended motion for judgment that he captioned

amended motion for judgment, it starts off, "The parties

had orally agreed subsequent to the execution of the

written agreement --"

THE COURT: Which one are you talking about?

MR. WEINBERG: Count one of the second amended

motion for judgment, Paragraph 3, the one filed around

January 11th. Count one, I think Your Honor is looking at.

THE COURT: Okay.

MR. WEINBERG: Paragraph 3, the second sentence

says, "'Theparties had orally agreed subsequent to the

execution of the written agreement that under Paragraph 5

of said agreement the plaintiffs would be entitled to

one-ha;f of the listing commissions actually collected j

at settlement by defendants through the date of termination

of plaintiffs as agent for the defendant."

The f0llowing sentence said, "The defendant has

breached its contract in its failure to comply with the

terms of Paragraph 5 in this agreement." Mr. Legum tells

us several times we did reach a settlement.

Now, what Judge Wahab did is sustain in his order,

he sustained the demurrer, and the demurrer set forth

as one of the grounds it was breached and filed, argued.

that was not enforceable. They filed a demurrer. He said

Each party filed gripes; that the parties had an agreement
( 24

25
ASSOCIATED COURT REPORTERS
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he was going to sustain the demurrer for the first alleged

motion for judgment.

Judge Wahab told -- Although Andrew Fine signed

it, he told Your Honor he prepared it himself, and he

told you what he meant when he pleaded that second

sentence of Paragraph 3 of count one, quote, We did reach

a settlement, unquote. That was absolutely contrary.

There was no way what Mr. Legum told you can be reconciled

with Paragraph 13 of the original motion for judgment.

It's signed by Mr. Andrew Fine. It says, "Defendant failed

to negotiate a settlement at that time."

Every time a demurrer is sustained, they come up

with different facts, and the enti~e reasori for the rule

of Rohanna versus Vazanna in cas=~ like Hardrow versus

Watson is,like we argued to you last time, so when a

lawyer tells a client the demurrer is sustained, the

client can't then come up with more facts.

The rule is salutory and wholesome. It's to keep

people from changing their theories and facts eve~y time

there's a ruling on thp law. If they had reached a

settlement, why did he tell his lawyer when the original

motion for judgment was drawn that he hadn't made a

settlement? His pleading failed to negotiate his settlement.

Then two pleadings later the plaintiff is claiming,

and Mr. Legum tells Your Honor, quote, we did reach a
ASSOCIATED COURT REPORTERS

NORFOLK, VIRGINIA
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settlement, unquote. Mr. and Mrs. Kay, or one of them

at least, upon being advised that an agreement to enforce

a settlement was not enforceable, an agreement 'to

negotiate a settlement was not enforceable in the Circuit

Court of the City of Virginia Beach then comes up with

new facts and say, "Oh, we did reach a settlement," after

they sue us for failing to reach a settlement.

They want to re-argue Judge W~hab's ruling, Your

Honor's ruling on the first amended motion for judgment

and Your Honor'3 ~ulin0 for the second amended motion for

judgment, and there should be some end to litigation.

In connection with this paper they gave you, I

stick to what I told you before, too. It doesn't show

hov.'much money _,1",5 been paid to Mr. Kay while this was

going on. I mean, I can't argue the facts of the case

just because they come up with paper to introduce it as

evidence.

MR. FINE: Are you through?

MR. WEINBERG: One other point. Mr. Fine says

the contract was drafted by the defendant. Obviously

a corporation can't do anything, people do it. Mr. Fine

and I told Judge Wahab, and I know Mr. Fine will tell you

this, that this agreement was not drafted by either of

us. I think we told him that, Andy, and I don't think

25 " er did draw it.
ASSOCIATED COURT REPORTERS
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r.m. FINE: And we both said than}~ goodness.

f'1R. LEGm'1: Second.

defendant has breached its contract in its failure to

No~, that when read with the second sentence of

terminated as agents, and the defendants failed to

"

"That theMR. FINE: Paragraph 13, Your Honor.

MR. FINE: Second amended motion for judgment said,

r'1R. h'EINBERG: Yes. The way it's dra\.;nis no skin

I donlt think a lawyer did, any lawyer.

MR. FINE: Judge~ let me in response point out to

Your Honor that the language in the motion for judgment,

THE COUP.'!':Where are you reading r.o••.', in the

language in Para~r2ph 3 of co~nt one of the second amended

the first motion 'for judqrnent, is consistent with that

off the nose of either me or Andy. We didn't do this, and

~otion fer judgsent. It says, "The defendant

original motion for judgment?

negotiate a settlement at that time of sums accruing the

plai.ntiffs."

comply with the terms of Paragraph 5 when t~e plaintiffs

judgment --

"The parties had orally agreed subsequent to the execution

count )Le of Paragraph 3 of the amended motion for

agreement the plaintiffs would be entitled to one-half of

of the written agreement, that under Paragraph 5 of said

1
I
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the listing co~~issions actually collected at settlement
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by defendants through the date of termination of plaintiffs

as agent for the defendant."

That is not inconsistent with Paragraph 13 of the

original motion for judgment because, number one, sett1emen

was -- the word settlement was used by the defendants in

drawin9 this matter. Settlement means different things to

laymen, but what it mayor may no~ have mean~ ~ith respect

to whether or not funds passed or whether or not there

was an agreem~n~, I think that there is some room for

interpretation ,\S to whether or not that means the funds

were transacted and passed hands, or whether or not they

had reached an agreement with respect to what was owed

the plaintiff::>,

Count one of Paragraph 3 simply says, of the second

amen~2d motion for judgment, that they had reached an

oral agreemeftt as to what funds were due. Paragraph 13 of

21

22

the motion for judgment simply says that the defendant
'"

failed to negotiate a settlemerlt at that time of sums

accruing the plaintiffs, and, of course,_an important word

in that is accruing.

We were taking the position at that time that the

23 '~~ monies were due. We knew how much they were, but they fail

24

25

to make payment to us. Again, I don't think the two counts

of Paragraph 13 of the original motion for judgment and
ASSOCIATED COURT REPORTERS
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count one, Paragraph 3 are inconsistent in any way.
(

2 MR. WEINBERG: Well, Mr. Fine said originally
(

\ .
" 3

6

failed to negotiate a settlement! he pleaded in Paragraph l~.
- ._ ..-...._--_ .. -------- --- - -_._----------- -- -- --~.~

Mr. Legum said down here "We did reach a sett1ement~"

Settlement does not mean different things to different

people when you are speaking in legal terms, and Mr. Fine

defendant."

Honor to read --

and Mr. Legum are both able lawyers.

wrong on a~y of the others either.

36
MR. FINE: The original motion for judgment.

ASSOCIATED COURT REPORTERS
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THE COURT: Where are you reading from now, Andy?

Then the next paragraph, and we are asking Your

of October, 1979, plaintiffs terminated as agents for the

previous paragraph, Paragraph 12 says ~hat on the 9th day

judgment that was after they had termin&t!?d because the

plaintiffs, and in that context of the first motion for

failed to negotiate a settlement of sums accruing the

MR. FINE: Well, I think that clearly if you look

and before termination. In Paragraph 13 we say that they

Your Honor, we had five other grounds of this

that the agreement was breached after the written contract

at the language of Paragraph 3, count one, we are stating

mentioned this morning. Of course, I don't think I was

demurrer we argued last time, too, that we haven't even
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THE COURT: Okay. Which paragraph?

MR. FINE: Paragraph 12. We are saying on the 9th

of October they terminated as agents, and after that time

the defendants failed to negotiate a settlement at that
_.--~----,._~--~-_._--.

time of ~ums ~ccruing the agents. That's what Paragraph 13

says.
What we are saying in count one of the second

amended motion for judgment is that Page 3, that subseq~ent
/

(
\
I/ 1973 but prior to the time of termination of October 9,

) 1979. there was an agreement with respect to what the

~amounts were that were due to the plnintiffs.

The two are not inconsistent because they speak of

different time frames, and in the original motion for

, judgment the language there is simply a quote from the

inartfully drawn document which is the basis of this

controversy, the contract of the 13th of August, 1973,

which says in its Paragraph 5 that in the event plaint1ffs

~.e:.:minatedas agents for realtor prior to the sale of

the property as herein contemplated, then agents and

realtors shall negotiate a settlement at that time of any

sums accruing to agents.

So we take the position that the amended motion

for judgment, counts one and two, are both perfectly

proper in terms of their stating a cause of action that's
ASSOCIATED COURT REPORTERS
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not inconsistent with the original motion for judgment.

THE COURT: Jerry, do you have anything further?

~m. hTEINBERG: Your Honor, that last argument

loses me completely. I don't see how they can conceivably

wiggle out of the inconsistent position. Paragraph 13 of

the original ~otion for judgment says that we fail to

comply with the terms of Paragraph 5, and plaintiffs

terminated as agents, quote, and the defendant faileq
!
I'

to negotiate a settlement at that time, unquote. Tpat's

the language of the Exhibit 5, agents and realtors shall

negotiate a settlement.

We have a contract saying shall negotiate a

settlement. The pleadings say we failed to negotiate a

14 settlement Mr. Legum told Your Honor when he argued

15

16

17

22

23

24

2S

last week the amended motion for judgment, second amended

motion for judgment, and you sustained the demurrer last

week to the second sentence of count one, which was

interpreted to mean, quote, we did reach a settlement.

One says we failed to reach a settlement, and the

next one says we did reach a settlement. If they are

suing on that settlement, which I can only assume they

are now, they can't claim a settlement of a position taken

contrary to what they originally pleaded.

If there was a settlement, Your Honor will recall

we argued somewhat the statute of frauds section involved
ASSOCIATED COURT REPORTERS

NOR"'OLK, VIRGINIA 38



I
i
I'
I

1

3
Ii

4

5

6

7

8

/1
9 i

10

!I
II II
12

I,

( 13 i
I

14
I
I

i
I
I

IS

16 I

17

18

19

20

21

22

23

24

25

18
because it's a licensed real estate agen~ and for lack of

consideration, plus the fact the agreement does ndt set

forth specificity. Even the amended motion for judgment

sets forth conclusions, says they are entitled to the

money because we breached a contract. It doesn't say

how we breached it. It -doesn't say why we are entitled

to it.

It's not that Mr. Legum told you one time last

week a settlement had been reached, he said it several

times, and Mr. Fine doesn't argue to the contrary. He

now says the settlement means diffe,rent things when it's

used in different places, in his different pleadings.

The fact pure and simple is they don't have a case.

THE COURT: Andy, do you have anything further?

MR. FINE: One last parting word, and that is --

Two last parting words. One is that I think the magic

worGs in Paragraph 13 are at that time. Clearly that

does not preclude the pleadings that were subsequently

filed because this speaks of a period after the 9th day

of October, 1979, and the pleading that was filed, the

second amended motion .for judgment, count one, speaks

of a time prior to October 9, 1979.

The other is that I would like to quote Judge Wahab,

who in his wisdom has said about demurrers, he said he had

never made an error by overruling a demurrer.
ASSOCIATED COURT REPORTERS
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MR. WEINBERG: He sustained a lot of them, too,

time.

in the suit.

MR. FINE: No, sir.

though.

I am goingmorning and maintain the previous position.

THE COURT: I am going to deny your motion this

terribly important.

It says an agreement with respect to payment. That's

MR. FINE: It doesn't say there was no agreement.

accounting and no agreement, and then --

THE COURT: Your original motion for judgment,

Now, in Parigraph 11 you have indicated there was no

You could make an error. You could force the

THE COURT: Andy, you weren't here last week.
;' ',! ;

You go further to say the defendant breached his

settlement with plaintiffs at that time.

contract by his failure to comply with the terms of

Paragraph 5 when defendant failed to negotiate a

for the ['lain,tiffsto termina.te the relationship as

agents f0r the realtor in order to seek relief sought

agreement with respect to payment, and after receiving I
no satisfactory response from the defendant it was necessar

We went through this for a considerably longer period of

defendant into two weeks of discovery and a two-week trial.
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to sustain the demurrer that's already been sustained.

MR. WEINBERG: I have the order right here,

Your Honor. They have a copy of that.

THE COURT: You want to note your objection, Andy?

It's a~ready in tpere.

MR. LJ?GUM: Judge, he drew the order without the

benefit of our motion. I think for the record there ought

}O pe either another order incorporated in this order

stating our motion from this day was overruled.

We also ask for leave to amend --

MR. WEINBERG: Your Honor, I don't want to have to

draw any orders that Mr. Legum is going to refuse to

endorse or draw something so bad I will refuse to

endorse it because I know what he's doing.

-He asked me would I put in the order the ground

on which the demurrer was sustained. I didn't know of

any qround I filed the demurrer on that was overruled.

There's no necessity for any further order. They will

never stop. This ends the case, that order right there,

and they can appeal -- their next step is with the

Supreme Court if they want to listen to them.

MR. LEGUM: I had understood, Your Honor, you

sustained it on two grounds. Maybe I was in error. One

was Judge Wahab had ruled Paragraph 5 was too vague; and,

number two, there was an inconsistent position taken
ASSOCIATED COURT REPORTERS
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between Paragraph 13 of the original motion for judgment

and Paragraph 3 of count one of the second motion for

judgment. Your lIonor did not mention any other grounds.

THE COURT: Mr. Legum, as you know, there was a

long argument here last Friday. We spent a long time

on this. Mr. Weinberg had set out a great number of

counts in his demurrer. Frankly, I didnft write down

each one of those, all that we heard argument on, each

one of those, and you responded to each one of those.

I didn't write it all down in the entirety, and you-all

didn't have a court reporter last week. I don't thi.nk

you did .

Did you-all have a court reporter?

MR. LEGUM: No, sir, we didn't.

THE COURT: I think the order as it's presented

sustains the demurrer as it was submitted to the Court

and is sufficient.

MR. h~INBERG: Thank you, Your Honor.,

(Whereupon, this hearing was concluded.)
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C E R T I F IC ATE

STATE OF VIRGINIA

CITY OF NORFOLK, to-wit:

I, Sharon B. Borden, CSR, RPR, certify that

the foregoing is a true and correct transcript of the

motion had in Judge's chambers, in the case of Donald

Kay, et ale versus Professional Realty Corporation, in

the said court, on February 29, 1980.

Given under my hand this 24th day of March, 1980.

,-.1 .k! J:. I .
\ I \:....•oN )",,?, X-....>C7 ~n.-

Court Reporter
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH

UONALD KAY, et al.,
Plaintiffs

v.
PROFESSIONAL RE~LTY CORPORATION,

Defendant'

ORDER

LAW DOCKET NO. L-8594

On the 22nd day of February, 1980, the parties
appeared by their counsel, and the Court heard arguments on
the Demurrer to Second Amended Motion for Judgment.

Upon Consideration Whereof, it is ADJUDGED and
ORDERED that said Demurrer to Second Amended Motion for Judg-
ment be and is hereby sustained without leave to plaintiffs
to amend, and that this case be and is hereby dismissed with
prejudice to plaintiffs.

To which action of the Court, plaintiffs duly
objected and excepted.

ENTER this ~~day of February, 1980.

LAW OI'I"CES

!N8ERG a STEIN
-t"OLK. VIRGIN'A

ask for this:
s~~ 0.{;?l~J ~7-r-

JUDGE

, , p.d.

44, p.q.



APPELl~S' ASSIGNMENTS OF ERROR

a. 'lhe Court erred in sustaining the Defendant's Demurrer
to the Plaintiffs' Motion for Judgment.

b. The Court erred in sustaining the Defendant's Demurrer
to the Plaintiffs' Amended Motion for Judgment.

c. The Court erred in sustaining the Defendant's Demurrer
to the Plaintiffs' Second Amended Motion for Judgment.

d. The Court erred in dismissing the suit with prejudice
to the Plaintiffs and in failing to allow them to file
a Third Amended Motion for Judgment
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