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Municipal Court
In the County Court

Civil and Police Judice Court
of -- B.O..TE..TOlJ.R_T Count }'j/,;

ANTHONY Wo RbGERS

NATIONWIDE MUTUAL INSURANCE COMPANY

, Plain.llfJ __

, DeferuIant __

MEMORANDUM

N~ture of AcUon C_o_n_t_r_a_c_t ' Retu~nable on September 14, 1979

Amount of claim' __ $_3__,_8_8_3_o_8_8 wHh Legal Interest from to _

Defendant's full name and last hown oddress are os follows: (Do not use initials.)

Nationwide Mutual Insurance Company
(Full Name) "

(Full Name)

. (Full Name)

Registered Agent. David Srn"ytbe
. (Last Known Address)

5401 Fort A venue
Lynchburg, Virginia

(Last Known Address)

(Last XDown Address)

Being unable to furnish the full n~es and addresses of the defendants the following salient f
are given to identify with reasonable certainty such defendant or defendants:

Race Se_Y Occupation -----,-------------

Resides with or on the property of . _

Employed bY------ .al _

Otber identifying facts: ..

.,

S;.\~n~~~---=-
001.



PETITION AND AFFIDAVIT
FOR REMOVAL

PETITION
The defendant, Nationwide Mutual Insurance Company, comes,

by counsel, and moves the Court to remove this action to the
Circuit Court of Botetourt County, pursuant to the provisions of
~16.l-92 of the 1950 Code of Virginia, as 'amended.

AFFIDAVIT
STATE OF VIRGINIA
CITY OF ROANOKE

)
)
)

To-wit:

I, James W. Jennings, Jr., being first duly sworn, do hereby
make oath that:

(1) I am an 'attorney-at-law practicing with the firm of
Woods,'Rogers, Muse, Walker & Thornton, Roanoke, Virginia,
attorneys for the defendant, Nationwide Mutual Insurance Company,
in this case, and as such I am authorized to make this affidavit .

..... :....

(2) 'fP,edefendant has a substantial defense to the claim
asserted by the plaintiff, Anthony W. Rogers.

(3) The Grounds of Defense of the defendant to the plaintiff's
claim is as follows:

(a) It denies that the plaintiff is entitled to recover
from it the amount alleged or any other sum whatever.

(b) It denies that it violated any legal duty,
contractual or other, which it may have owed to the plaintiff.

(c) It denies that the plaintiff has a claim for
breach of contract against it.

(d) It alleges that it fullt)()~ faithfully performed
any contract it may have had with the plaintiff and every



duty and obligation on its part to be performed under the
provisions of any such contract and that it breached none
of its duties or obligations under any such contract.

(e) It alleges that any contract it may have had with
the plaintiff provides no coverage of the claim asserted by
the plaintiff in this proceeding.

(f) It alleges that the claim asserted by the plaintiff
is expressly excluded from coverage under the provisions of
any contract it may have had with the plaintiff.

(g) It alleges that all or a portion of the claim
asserted by the plaintiff in this proceeding is barred by
the applicable period of limitations.
(4) The defendant desires to remove this action at law to

the Circuit Court of Botetourt County, Virginia, and this affidavit
is made for the purpose of removing this action to said Circuit
Court.

(5) The amount in controversy exceeds the removal amount of
$1,000.00, and the accrued costs of the plaintiff, writ tax, and
the costs in the Circuit Court of Botetourt County are tendered
with this petition and affidavit for removal, as required by
statute. Accordingly, the undersigned hereby requests that the
Clerk of this Court forward the papers in this case to the Clerk
.of the Circuit Court of Botetourt County, Virginia, in accordance
with the provisions
amended.



Subscribed and sworn to before me, the undersigned notary
public, this -J~day of September, 1979.

_ r..-,," .

My commission expires:
q-'d-fro

L Cl~-{j~
Notary Public

Virginia 24090, counsel of

CERTIFICATE OF MAILING

.~' James W. Jennings, Jr., hereby certify that I have this
~~ay of September, 1979, mailed a true copy of the foregoing
Petition and Affidavit for Removal to C. Jacob Ladenheim, Esquire,
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S TI P U L A T ION

The perties to this action, by their counsel, hereby stipulate and

agree that the attached copy ot Nationwide Mutual Insurance Company

a'.ltomobile liability policy .#53B-638113 was on September I?, 1977, the

dF.te ot the collision .• in full force and effect on the 1977 Toyota,

identification #RA 29055114, owned by Anthony W. Rogers. That the

policy described above included medical payments coverage in the amount

ot $5,000.00.

ANTHONY W. ROGERS

By---_._------------C. Jacob Ladenheim, Of Counsel

NATJOl\\HDE MUTUAL INSURANCE
CO 1\1Pl'NY

By _
James W. Jennings, Jr., or Counse
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Limits 01 Liability
Coverage D:The limit of prop damage liability stated in
the declarations as applica to "each occurrence" is the
total limit of the Comp 's liability for all damages arising
out of injury to or d ruction of all property of one or more
persons or organ' tions, including the loss of use thereof, as
the result of one occurrence.

Other Insurance
If the Insured has other insuran against a loss covered by
Part II of this policy the Company II not be liable under
this policy for a greater proportion of s loss than the ap-
plicable limit of liability stated in the dec tions bears to
the total applicable limit of liability of all valid a collectible
insurance against such loss; provided, however, the urance
with respect to a temporary substitute automobile 0 on-
owned automobile shall be excess insurance over any ot
valid and collectible insurance.

extent of the coverage and limits of liability required by such
law, but in no event in excess of the limits of liability stat
in this policy, The Insured agrees to reimburse the Co any
for any payment made by the Company which it uld not
have been obligated to make under the terms this policy
except for the agreement contained in this agraph.

Cover E: The limit of bodily injury liability stated in the
de rations as applicable to "each person" is the limit of the

ompany's liability for all damages, including damages for
care and loss of services, arising out of bodily injury sus-

. ed by one person as the result of anyone occurrence; the
liml. such liability stated in the declarations as applicable
to "eac ccurrence" is, subject to the above provision re-
specting eac erson, the total limit of the Company's liability
for all such dam es arising out of bodily injury sustained by

"two or more person s the result of anyone occurrence.

in which the Named Insured or such resident is a
partner, or any partner, agent or employee of the
Named Insured, such resident or partnership;

to non-owned automobile while maintained or used
by an ~erson while such person is employed or
otherwise~aged in

(1) the auto~ile business of the Insured or of any
other pe~~-~~Qrganization,

(2) any other busine~~occupation of the Insured,
but this exclusion (hf'~ does not apply to a
private passenger automobi~ operated or oc-
cupied by the Named Insure by his private
chauffeur or domestic servant or trailer used
therewith or with an owned automobl .

(i) to injury to or destruction of (1) property owne or
transported by the Insured or (2) property rented t
or in charge of the Insured other than a residence or
private garage;

(D to the ownership, maintenance, operation, , load-
ing or unloading of an automobile owner p of which
is acquired by the Named Insured mg the policy
period or any temporary substitu automobile there-
lOt, if the Named Insured ha urchased other auto-
mobile liability insuranc pplicable to such auto-
mobile for which a s c premium charge has been
made.

Financia' Respo ility Laws
When this p . Yis certified as proof of financial responsibility
for the f re under the provisions of any motor vehicle finan-
cial r ponsibility law, such insurance as is afforded by this
p 'cy for bodily injury liability or for property damage

~ability shall comply with the provisions of such law to the

."

PART III - EXPENSES FOR MEDICAL SERVICES

COVERAGE F - Medica' Payments
To pay all reasonable expenses incurred within one year from
the date of accident for necessary medical, surgical, X-ray
and dental services, including prosthetic devices, and neces-
sary ambulance, hospital, professional nursing and funeral
services:

Division 1- to or for the Named Insured and each relative
who sustains bodily injury, sickness or disease, including
death resulting therefrom, hereinafter called "bodily injury,"
caused by accident,

(a) while occupying the owned automobile,
(b) while occupying a non-owned automobile, but only

PAOE S



if such person has, or reasonably believes he has, the
permission of the owner to use the automobile and
the use is within the scope of such permission, or

(c) through being struck by an automobile or by a trailer
of any type;

Division 2 - to or for any other person who sustains bodily
injury, caused by accident, while occupying

(a) the owned automobile, while being used by the Named
Insured, by any resident of the same household or by
any other person with the permission of the Named
Insured; or

(b) a non-owned automobile, if the bodily injury results
from
(1) its operation or occupancy by the Named Insured

or its operation on his behalf by his private
chauffeur or domestic servant, or

(2) its operation or occupancy by a relative, pro-
vided it is a private passenger automobile or
trailer,

but only if such operator or occupant has, or reason-
ably believes he has, the permission of the owner to
use the automobile and the use is within the scope of
such permission.

Definitions
The definitions under Part II apply to Part III, and under
Part III:

"occupying" means in or upon or entering into or alighting
from.

EXCLUSIONS
This policy does not apply under Part III to bodily injury:

(a) sustained while occupying (1) an owned automobile
while used as a public or livery conveyance, or (2)
any vehicle while located for use as a residence or
premises;

(b) sustained by the Named Insured or a relative while
occupying or through being struck by (1) a farm type
tractor or other equipment designed for use princi-
pally off public roads, while not upon public roads,
or (2) a vehicle operated on rails or crawler-treads;

PAGE. 6

(c) sustained by any person other than the Named In-
sured or a relative,

. (1) while sucn person is occupying a non.owned
automobile while used as a public or livery
conveyance, or .

(2) resulting from the maintenance or use of a non-
owned automobile by such person while em-
ployed or otherwise engaged in the automobile
business, or .

(3) resulting from the maintenance or use of a non-
owned automobile by such person while em-
ployed or otherwise engaged in any other business
or occupation, unless the bodily injury results
from the operation or occupancy of a private
passenger automobile by the Named Insured or
by his private chauffeur or domestic servant, or -
of a trailer used therewith or with an owned .
automobile;

(d) sustained by any person who is employed in the auto-
mobile business, if the accident arises out of the op-
eration thereof and jf benefits therefor are in whole
or in part either payable or required to be provided
under any workmen's compensation law;

(e) due to war.

Limit of liability
The limit of liability for medical payments stated in the decla-
rations as applicable to "each person" is the limit of the
Company's liability for all expenses incurred by or on behalf
of each person who sustains bodily injury as the result of .
anyone accident.

Other Insurance
If the,..e is other _automobile medical'payments insurance
against a los~ covered by Part III of this policy the Company
shall not be\liable under this policy for a greater proportion
of such loss than the applicable limit of liability stated in the
declarations bears to the total applicable limit of liability of
all valid and collectible automobile medical payments insur-
ance; provided, however, the insurance with respect to a
temporary substitute automobile or non-owned automobile
shall be excess insurance over any other valid and collectible
automobile medical payments insurance.

----_ ..•.......,:......~.



~.'~i:MORA ~DU]\1

To thp Honorable Roscoe B. Stephenson, .Jr., Judge ot s~id Court:

STAT}~.J\'LE ..I\T OF THLFA CTS----------_ .. ----_ .._-
Cn S'::ptpn-::ber J 7. 1977, IInthony VI'. Eopers, Plaintiff had in

full force and e{~ect an sutoi~cobil~ U~bility ~f)!ic'y v.it, cJef.::!1da'1t. and on

that date, Plaintiff \'.'8E i!1volved in a collision. The defendant's policy

included co\'erage in th!" amount of $5,000.00 for "medic31 payments

coverage" iSee attached appendix A for the applicable policy pro\,-isions).

Plaintiff soup.ht chiroprtctic treatme:lt for his inj~lries sustained during

the collipion and subr.';itted the !Jilts therefore to defcrHlant. Defendant

ha2 denied coverRge aF8erting inter alia that the i)olicy does not pro"id.~

tor pn.rment of expenses incurred through chiropractic treatment.-.
(Det£'nd~nt's answers to Interrogatories 3 [a1>.

- TESt'I:;---. ----
'. '1 J I I

". -\VH£THL;i DLFE!\'D.I\~T C/\N IA':d'CLLY EXCLUDE
CHlf:OPR/\ CTIC TR .E.4 T1'vi.LYST FliC 1\1 IT'S Mr:DIC.~L
F'i\\i',:Lt'-T l=,\,LICLES.

M :\ RGUYE1\T----._-----

insurance comp8'1iE'~ to relr.".btlrse it's n ('jical payrr.ent policyholders

tor chiropra cUe tre~ trr.ent •.
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--=-----=~-_ _--
Section 38.1-347.1 provides in pe.rtin(;nt part:

, .
.: .

..,.....~.

"r~ot\\'ithst~nding any provi~io~ of ~~lY policy or
Ins~rancp.. ,'.'h~~ !?uch IX1ticy prC/,,"ldcs ror' re-
imburEcmer:t for any service which rna,)' be
legally perror~ed b.r a person licensed in this
State tor the pr~ctice of' chtro;>ractic ••••
rein~burserr.e!1t under s~ch p0liCy sl~all not be
d~!1f~dh~cause £cch servic!! iE! re'1dcr~d by a

t• d .,person 5<,) lCcnsf' : ••••

This. ~e~tb:'. falls within .!\ rticle Two: "P ccident & Sickness

sickn0SS insur~~ce ~s "any policy .;)1' CQ!'ltrnct COV{?ri1~ th"" kind or kinds

-ot in~,:rar:ce d?:scribed in ~38.1-5". :S;;ctb~ 33.1-5 re13tes to 't ••• loss
, -. ' ,

r~~dti~q ~rv;;; ~iC'1~,l'~s~I)r 'rom h~(Hly ir;jury ~r dE'::lth by accident or. '. .

,
i
i
!

j
!
;,

" Th:.'. Pl3intiff r.--ointnins th~t under th':!se statutes dercnd~nt

c:; rrier C:lMot.tav;'Cul1y deny coverage for any (.r thP.E~ s.:-srvices which'
".. ,

1 ,.: t,:

f .
. j
-. !

.' .~ ..

.i..
:

-----_._-._ .._- -_._-
. .

.' ,'i .. :.. :}.~~::(t.,:.'.~~.~)~;~r,~)14f'lh~.f.:>:'•. (;,'.';:.') ;<-:.,v::." ~jl.:cit.? u~~t I ~~ve this: '. ..'. . ~ .,.i 1.
_ C:))" -:..r :::>!1unr,)'. 1800. C1~il~d ~ tr, •.; ;' ~1(~ C _.rr eel copy 0" the roreRoin

' •. -. '-' ~.~ ...:.t._

i
I

,i

. i
.. l

!
.1
J:i.:/
~I

1M

'.0', .iCr.(-. \'. I :. 1.11i"!.

01.0------------_.,-_._----1c...Tacc..b.r ,-,;';.:nitein.

--------......,......., •••..•••.-....".=iZ'U••.•••.••__••• --..---



. PART III - EXPENSES FOR MEDICAL SERVICES

l
-OVERAGE F - Medical Payments
a pay all reasonable expenses incurred within one year from
Ie date of accident for necessary medical, surgical, X-ray
ld dental services, including prosthetic devices, and neces-
.ry ambulance, hospital, professional nursing and funeral
rvices:

.~ .
. ii~'uchper~on has, or reasonably believes he has, the

/'
permission of the owner to use the automobile and

. - the use is within the scope of such permission, or
(c) through being struck by an automobile or by a trailer

of any type;
)ivision 2 - to or for any other person who sustains bodily
-njury, caused by accident. while occupying

(a) the owned automobile, while being used by the Named
Insured, by any resident of the same household or by
any other person with the permission of the Named
Insured; or

(b) a non-owned automobile, if the bodily injury results
from
(1) its operation or occupancy by the Named Insured

or its operation on his behalf by his private
chauffeur or domestic servant, or

(2) its operation or occupancy by a relative, pro-
vided. it is a private passenger automobile or
trailer.

but.only if such operator or occupant has, or reason-
ably believes he has, the permission of the owner to
use the automobile and the use is within the scope of
such permission.

')efinitions
"be definitions under Part II apply to Part III, and under
)art III: .

"occupying" means in or upon or entering into or alighting
from.

XCLUSIONS

~his policy does not apply under Part III to bodily injury:

(a) sustained while occupying (1) an owned automobile
while used as a public or livery conveyance, or (2)
any ~ehicle while located Ifor use as a residence or
premIses; ..

(b) sustained by the Named Insured or a relative while
occupying or through being struck by (1) a farm type
tractor or other equipment designed for use princi-
pally off public roads, while not upon public roads.
or (2) a vehicle operated on rails or crawler-treads;

Division 1 - to or for the Named Insured and each relative
who sustains bodily injury, sickness or disease, including
death resulting therefrom, hereinafter called "bodily injury ,n
caused by accident,

(a) while occupying the owned automobile,
(b) while occupying a non-owned automobile, but only

(c) sustained by any person other than the Named In-
sured or a relative,

."
(1) while such person is occupying a non-owned

automobile while used as a public or livery
conveyance, or

(2) resulting from the maintenance or use of a non-
owned automobile by such person while em-
ployed or otherwise engaged in the automobile
business, or

(3) resulting from the maintenance or use of a non-
owned automobile 'by such person while em-
ployed or otherwise engaged in any other business
or occupation, unless the bodily injury results
from the operation or occupancy of a private
passenger automobile by the Named Insured or
by his private chauffeur or domestic servant, or
of a trailer used therewith or with an owned
automobile;

(d) sustained bl any person who is employed in the auto-
mobile busmess, if the accident arises out of the op-
eration thereof and jf benefits therefor are in whole
or in part either payable or required to be provided
under any workmen's compensation law;

(e) due to war.

Limit 01 liability
The limit of liability for medical payments stated in the decla-
rations as applicable to "each person" is the limit of the
Company's liability for all expenses incurred by or on behalf
of each person who sustains bodily injury as the result of
anyone accident.

Other Insurance
If there is other _automobile medical payments insurance
against a loss covered by Part III of this policy the Company
shall not be(liable under this policy for a greater proportion
of such loss than the applicable limit of liability stated in the
declarations bears to the total applicable limit of liability of
all valid and collectible automobile medical payments insur-
ance; provided, however, the insurance with respect to a
temporary substitute automobile or non-owned automobile
shall be excess insurance over any other valid and collectible
automobile medical payments insurance.

01.1.
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STIPULATION-------------

The parties to this action. by their counsel. hereby stipulate and
-

agree that the attached copy of Nationwide Mutual Insurance Company

automobile liability policy 1#5-3B-638113was on September 17. 1977. the

. date of the collision. in full force and effect on the 1977 Toyota,

identification #RA29055114. owned by Anthony W. Rogers. That the

policy described above included medical payments coverage in the amount

of $5.000. 00.

ANTHONYW. ROGERS

B~~ ...
. C. CObLadenheim. Of Counsel .
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OPHaOK

The sole issue presented is whether the plaintiff (Rogers)

is entitled to recover from the defendant (Nationwide) certain rosts

of chiropractic services which he alleges are covered by a medical

payment coverage endorsement of a motor vehicle insurance policy
issued to Rogers by Kation~ide.

Part III of the policy requires Nationwide:

"To pay all reasonable expenses incurred within
one year from the date of accident for necessary
medical, surgical, X-ray and dental services,
including prosthetic devices, and necessary
ambulance, hospital, professional nursing and
funeral services: •••to or for the Named Insured
and each relative who sustains bod~ly injury, sick-
ness or disease, including death resulting therefrom,
hereinafter called 'bOdily injury', caused by
accident, (a) while occupying the owned automobile,
(b) while occupying a non-owned automobile .••, or
(c) tlu'ou~h h~inl{ struck by annui.omobile .•• "

Ro~crs, rclyin~ upon Viq~jlli<l Code ~ 38.1-347.1, claims th;It

"medical" services as stated in his policy include those pcrform~~ by

a licensed chirppractor •. This sect ion was' enact ed by the General
Assembly in 1968, and the preamble of the Act reads as foIIal,'s:

"AriAct to amend the Code of Virginia by adding a
section numbered 38.1-347.1 so as to guarantee full
protection and recompense for insured risks un~e~
sickness and accident insurance contracts prov1d1ng
for reimb~ement of sickness and bodily injury claims."
Acts of Assem., 1968,Ch. 588, p. 894. (emphasis added)

Section 38.1-347.1 in pertinent part provides:

"Notwithstand~ng any provision of any policy of
insurance, when such policy provides for reimburse-
ment for any service ~hich may be legally per-
formed by a person licensed in this State for the
practice of chiropractic, optometry, optician,
psychology, podiatry or chiropody, reimbursement
under such policy shall not be denied because
such service is rendered by a person so licensed; ••• "

01-3



Nationwide contends that fi 38.1-347.1 does nrit apply to a

motor vehicle insurance policy as classified and defined by Code

~ ~ 38.1-211 and 38.1-380.1,2 but applies solely to accident and

sick~ess insurance as classified and defined by" Code fi fi 38.1-53 and

1.
fi 38.1-21 provides~n pertinent part:

2.

"l-lotorvehicle •••insurance means and includes insurance against:
(1) Loss of or damage resulting from any cause to motor vehicles, •••
(2) Legal liability of the insured, ••.and against loss, damage, or
expense incident to a ~laim of such liability, arising out of the
death or injury of any person r~sulting from the ownership, m~intenance,
or use of motor vehicle~... .

"Any policy of motor vehicle ••• insurance covering legal liability
of the insured under paragraph (2) of this ~ection •••may include
appropriate provisions whereby the insuring company assumes the
oblignti()n of payment of medical, hospit.al, surgical.and funernl
expenses arising out of the death or injury of any perso~, ••• "

~ 38.1-380.1 provides in pertinent part:•I
"LEJvery insurer licensed in this State issuing or delivering

any policy or.contract of bodily injury liability insurance, •••
co~ering liability arising from the ownership, maintenance or use of

By statute, various kinds of insurance have been classified

and defined. See Code ~ ~ 38.1-2 to 38.1-24, inclusive.S As

previously stated, the policy in question falls within the motor

vehicle insurance classification, and the pertinent language of the

policy respecting medical .payments conforms to the requirements of

fi 38.1-380.1 (i.e., "all reasonable and necessary expenses for medical,

hospital, dent~l, s~rgical •••services") (emphasis added).

any motor vehicle shall provide, •••as a minimum coverage •••the following
hospital, medical and disability benefits for each accident:

II(a)All reasonable and necessary expenses for medical;""hospital,
dental, surgical, ambulance, prosthetic and rehabilitation serv-
ices and funral expenses, resulting from such accident ••• "

0:14



.3.
"! .38.1-5. Accident and sickness. - Accident and sickness insurance

means and includes insurance against loss resulting from sickness, or
from bodily injury or death by accident or accidental means, or both."

4.
" 38.1-.34. Definition of accident and sickness insurance olic'.-

The term "policy of accident and sickness insurance" as used in this
article includes any policy or coritract covering the kind or kinds
of insurance described in I 38.1~5."

5.
The various classifications are:' Life, ~ .38.1-.3; Annuities,

~ JP.1-4; Accident nnd sickness, fi j8.1-~; Fire, I .38.1-6;
Hi!'>cellnneous propert.y, ~ .38.1-7; W;ttcr dClmn~e, ~ .18.1-8;
Burglary nnd t.heft, S 38.1-<); Gln!'>sill!'>IlI'ance,~38.l-10;
Doiler and machinery, ~ 38.1-11; Elev~tor, ~ .38.1-12; Animal,
~ 38.1-1.3; Collision, ~ 38.1-14; Pers6nal injury linbility, ~ 38.1-l~;
PI'opcrty damage liability, I .38.1-16; Workmen's compensntion and
employer's liabil,ity, S 38.1-17; Fidelity and surety, ~ 38.1-18; Credit,
~ 38.1-19; Title, S 38.1-20; Hotor Vehicle nnd Aircraft, ~ 38.1-21;
1-larine,~ 38.1.-22; and Legal services insurance, S 38.1-22.1.

Rogers further contends that even if 5 38~1-.3~7~1 is

inapplicable, the provision in the policy for the payment of medical

services is broad enough to include the services of a chiropra~tor.

The word "medical" is not defined by either the policy in question or

statute. "~ledical" means. "of, relating to, or concerned •.it@'!!_i:£~~'

or the practice of medicine." Webster's New Collegiate Dictionary,

714 (1974). The "practice of medicine" does not include the "practice

of chiropract ic "; t.hey are separate and distinct areas of "the hea 1ing

arts". Code ~ 54-273 •. Because of this distinction, the General

Assembly enacted ~ 38.1-347.1 to require reimbursement also for services

performed by persons licensed for the practice of chiropractic~ optometry,

optician, psychology, podiatry or chiropody-none of which constitute

"medical" services or the "practice of medicine". But S 38.1-347.1

applies to accident and sickness insurance policies and is not applicable

to the policy in question ",hich is for motor vehicle insurance •. Since

motor vehicle insurance is clearly class.ified and defined by statute,

a policy issued under its classification cannot be classified as any

,
I

r
!

j
i

other kind of insurance. 6.Code ~ 38.1-24 • u1.5



The court cannot make a contract for the parties which differs

6.
" . .18.1-24 Definit.iollsto include other insur:lnce of same cncral kind.

The definition of :lilYkind or cl:lsS of insur:lllce('Ilumer':ltcdin this al"tic]1'
shall include insurance against other loss, damage or liability of the S:lme
general nature or character, or of a similar kind; if such insurance m:IY
reasonably and properly he included in the definition a~d is not specificall
included in the definit ion of some other clas's of insurance. (emph:lsis
added). +

from the one they themselves made, even though the contract it made

may be more equitable. Verling v. Quarles, 217 Va. 188, 191, 227
S.E. 2d 684, 686 (1976). Nor can the court invade the province of

the legislature in the cause of equity. The remedy, if any be needed,

lies with the legislature-not the court.

Since the court holds that ~ 38.1-347.1 is inapplicable to

the policy in question and that medical services are limited to

those performed by or related to one engaged in the practice of

medicine, Rogers I claim for reimbursement for expenses of a chiropractor

under the medical payments provision of Ilis motor vehicle insurance

policy is denied. Accordingly, judgment will be entered for Nationwide.

February 1, 1980.

0:16



FINAL ORDER

On January 31, 1980, came the parties, by counsel, and
stipulated to the Court that the threshold issue to be decided.
in this case is whether the defendant is liable to the plaintiff
under the contract at issue for chiropractic care. As reflected
by the opinion of the Court dated February 1, 1980, filed herein
it is ADJUDGED that under the contract at issue the defendant is not
liable to the plaintiff for chiropractic care for the reasons .
.asserted in said opinion.

The determination of this issue being dispositive of.this.
case it is .hereby dismissed with prejudice. . ...

Enter this cP.~l.dayof J(.b.A.V~. 1980.

JJ~..J
. IL-:u~L~

udge
"'. ~""
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NOTICE OF A PPEA L
FILE NO. 2380

Pursuant to the provisions of Rule 5:6. Rules of the Supreme

Court of Virginia • .Anthony W. Rogers. files this Notice of Appeal from

the judgment of the Circuit Court of Botetourt County. Virginia. entered

in the above captioned action cn February 22. 1980.

No transcripts. testimony or other incidents of the case

will be hereafter riled with the exception of a statement of facts which will

be hereafter filed.

ANTHONY '.,V. ROGERS

By__ . . _
C. J8cob Ladenheim

MAILING CERTIFICATE

I. C. Jacob Ladenheim. do hereby certify th~t a true and

cor reel ~opy of t113 foregoi~lg l\otice of .Appeal "vas tbis 20 day of March.

1980. n:ailed to Jeanes v.• Jennings. Jr •• .Lsquire. Woods. Rogers.

I\iuse. ,V21ker 8.; Thornton. Counsl~l for I:';~fendant. 105 Franklin Road.

Roanoke. Vi.rginia.

c. Jacob Ladenheim



ST_~,TC!'/J.:1\'TS OF I !\CI DI:.NTS
CF THE CASE

~!"lCll1ld th:? Court rule ;or df. fC1Cbnt. 2nd that iS2'J(' w:""s submitted to the

\'" .

By _
C. Jacob Lad,"nhairr .• Of Co:_;n.s~l

I hav~ spen this:

---~- - . -----_ .. ----- ---
Richard M. Thomas. Esquire
On behalf of James W. Jennings. Jr.

Woods. Rogers. Muse. Walker & Thornton
105 Franklin Road
Roanoke. Virginia

~NTERED day of • 1980.--- -------

Roscoe B. Stephenson. Jr .• Judge
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IN THE

SUPREME COURT OF VIRGINIA

AT RICHMOND

******

ANTHONY W. ROGERS.

Petitioner

vs.

NATIONWIDE MUTUAL INSURANCE COM:PANY.

Respondent

******

PETITION'FOR APPEAL

AND

ASSIGNMENT OF ERROR

Ralph C. Wiegandt
C. Jacob Ladenheim
Attorneys at Law
Fincastle. Virginia 24090
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ASSIGNMENTOF ERROR

(2) The Court erred in holding that "medical services" are

limited to those performed by or related to one engaged in the practice

of medicine.

ARGUMENT

The provision in the policy for the payment of medical services

is broad enough to include the servi?es of a chiropractor. "Medical"

means "Pertaining. relating. or belonging to the study and practice
I I

of medicine. or. the science and art of the investigation. prevention.

cure. and alleviation of disease." Black's Law Dictionary. 1133.

Fourth Edition. 1957. (emphasis added). "Disease" means "deviation

from the healthy or normal condition of any of the functions of tissues

of the body." Blacks at 554. Under these definitions it is clear that

chiropractic services are medical services.

Moreover. there are numerous examples in the Code of Virginia

of utilization of "medical" as inclusive of all the healing arts. The

"Medical" Board of Virginia regulates the practice of chiropractic.

(~54-282. et. seq.); Every health care provider must file his license

in the Circuit Court where he is going to practice and the Clerk must

maintain a "Medical Register" to record the licenses. (~54-313);

"Medical" malpractice review pannels have authority in malpractice

claims against all health care providers. (~8. 01-581. 2); "Medical"

Complaint Investigating Committees may hear complaints aga~nst

practitioners of any of the healing arts. (~54-:-321.3).



Thus the Virginia General Assembly has adopted the usage of

the term "medical" as a generic term encompassing or pertaining

to the healing arts. That same usage is doubtless adopted by the

general public. If the carrier intends to restrict medical payments

to services performed by a doctor of medicine the policy should so

provide.

CONCLUSION AND PRAYER

It is tespectfully submitted that tiE judgment and order entered

against your petitioner on the 22nd day of February" 1980" was erroneous

for the reasons given and should be reversed and this matter should

be remanded for trial on the remaining issues.

Respectfully submitted"

ANTHONY W. ROGERS

By Counsel

Ralph C. Wiegandt
Wiegandt" Ladenheim and Campbell
Attorneys at Law" P. C.
Fincastle" VA 24090

" Of Counsel-------------
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