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Filed lg@?rﬁt Office
. ‘dtm%er:t Circuit Court N |
BILL TO CONSTRUE

\ .
| FEB 7 1979 | ,.-WILL OF WILLIAM

; " THOMAS THOMAS (SR ) .
Wm. E. Sandzdge .DECEASED

Clerk

TO THE HONORABLE JUDGES OF SAID COURT:
Pla.'i..ntiff J. F. Thomas, individually a.nd as Co-Trustee and Executor

u/w of hlS la.te fa.ther William Thomas Thomas (Sr ) respectfully represenic

H-18

(1) That dur;ng £he yéar 1945 William Thomas Thomas (Sr ) of
Arﬁherst County, Vlrgmla, d1ed testate and by his last will and testament, .
.a copy of which is hereto attached, probated May 1, 1945 in,j:he Clerk's
Office of the Cii‘cuit Cou;t fo; the County of Amherst; Virginia, and of record

in Will Book 30,' page 540, after providing for the payment of his debts and

C o

making prbvision for his Wife, Lizzie Ford Thomas to have a life estate in’

a five acre parcel of l#nd,' set forth in his will the following:

""Third: I give, devise, and bequeath all my‘ remaining
estate, real and personal, to the Trustees hereinafter
named, in trust, to hold, manage and dJ.spose of the
same as follows:

(a) To divide the net income from said property equally’
among my wife and my two sons, William Thomas Thomas,
Jr., and J.F. Thomas, unt11 the death of my W1fe, Lizzie
Ford Thomas.

- (b) Upon the death of my wife, Lizzie Ford Thomas, to
divide the principal of said estate in kind equally between
my two sons, William Thomas Thomas, Jr. and J. F.
Thomas. I give full power and authority to said Trustees
to do all things necessary or proper to make the said
division and the dlstnbutmn under this sub-sectlon

(c) . The last two sub-sect1ons shall be sub_] ect however,
to the conditions that should either of my sons die. leaving
issue, then such of said issue, as may be living during
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. the period of the distribution of the income or at the time
fixed for the distribution of the principal shall tzke per
stirpes the same part of said income or of said principal
as the deceased parent would have taken if living, and
should either of my sons die without leaving issue, then
the portion of the one so dying shall go to 'the surviving son. "

| 61576
(2) That the said L1zz;.e Fo rd Thomas died,intestate several years

2

ago; that the aforesaid William Thomas Thomas, Jr. died testate Decembei

30, 1978 (a copy of his will will be filed with the papers i.n this suit), and
after making prov191ons for the payment of annual sums to his widow, the
said Margaret P. Thomfszjdﬁ‘;nsed his aforesaid estate, upon the death of '
his said wife, to the aforesaid Randolph»Memorial Baptist Church;‘that the
's.aiwd f’idelity American Bank NA , of vLynchburg, Virginia, has qualified
in Ithe Clerk's Office of this Court ‘as Ex.eCutor and Trustee und_er the will
of Williani ’f‘homas Th_ornas, Jr. ; that the onlf persons having an i.nterest
in the Estate ofthe said William Thomas Thornas‘(Sr.) are"the saud J, F. 7
Thomas, .I.vIargaret P. Thomas and the Trustees of ‘Ran‘dollph Memorial |
Baptist Church, and some'.question has arisen as to whether the residuary
e_state of the said William Thornas Thomas (Sr) should now be distributed‘
I and to whom said residuary estate passed or should pass under the terms
I of his aforesaid will, especially under Item "Third", and espe'ciallyv since
" the afuresaid Executors and Trustees under the will of the said William
Thomas Thumas (Sr.) have, since his death, continued to act as Executor

and Trustee and without any final settlement of the same.

(3) P1a1nt1.ff prays that this COurt construe the aforesaid Item

"Third" and determine whether or not the resrduary estate of the said
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William Thomas Thomas (Sr.) pass to William ’Thomas Thomas, Jr. and
! . .

.]' F. Thomas pr1or to the death of the said W1111am Thomas Thomas, .]'r
or whether upon the death of the said William Thoma< Thomas " Jr., since
no distr_ibution of the prinoipal of said re'si'duary estate. had'ew./er been rnade,
pass to .T. F Thomas, and espr-cvall'y slnce said wrll pro.wded in part in
paragraph (c) "ok ok %k and should e1ther. of my sons d1e ‘without leaving issue,.
v th}en the portion ofith'e one so ’d)Iriné ‘shall go to the snrr}iving son''; the said
William 'i‘homas‘.Thomas, Jr died withoutleaving issue and never havingA
any issue during'his lifetime. | N
(.4) Plaintiff p'rays that all things‘be done necessarf or incidental
for the construction :of said will, and that the Court determine who are ‘the
present owners :of the property in the estate of the late William Thomas
Thomas (.sr;)'; and fn.r_th:e'r.'that the Cqurt determine whether the said J. F.
: Thomas as Executor and Trustee has the power to carry out the‘ trusts_-
and provisions set forth in s'aid will.
(5) Plaintiff also prays that a reasonable attorney's fee be allowed
Kizer, Ph1111ps & Petty, Attorneys for representmg p1a1nt1ff in this suit,
and that plamtlff have all costs expended and to be expended in this suit.

Respectfully abmitted,
J. ¥ THOMAS, INDIVIDUALLY AND AS
K ‘ - EXECUTOR AND TRUSTEE U/W OF
izer, .]'r. »P. q.

' WILLI!}MT JOMKS T§OM.AS (SR.), DEC'D} -
K1zer Phillips & Petty . By: ‘ . \ '

Lync hurg, irginia
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ANSWER OF MARGARET P
;THOMAS AND FIDELITY - PO
AMERICAN BANK NA, EXECUTOR

;.,ﬁND TRUSTEE U/W OF WILLTAM ﬂ

-LHOMAS THOMAS JR TR

and Indel'ty AmerJCan 5T

oa e v."»"‘-;_-‘ T e - B W _,- *
_Bank NA ;Pxecutor and Irustee under the w1]L of Wllllan Thomas

_l.

.‘v'-.’-"

to the B111 to Construe.fg

'1n thJs

'the Wlll'of Wllllam-Thomas Thomas, Qr,, deceased ' to WJL_A .w?

‘;' L .'- . . L
'Thomas; equal vested shares 1n the Estate of the sa1d decedent

2% -
. e..,.n‘

L om - . G
- N

’s %ested upon the death of L1221e Ford Thomas ln tﬁe

el s ";,.._\-"-\-'.. v K R .' : : L
‘7.

sons of sa1d decedent that the share of W1111am Thomas Thomas, Jr.

o~

- s A

passed as- a part of hlS estate, that the Court determlne who are
Z ‘the present owners of the property 1n the estate of William Thomas
| Thomas, Sr.;.deceased 1nc1ud1ng the man51on house mentioned in-

sa1d Artlcleléecond of sald decedent s will; that Jack F. Thomas

S

ather“.thereby depr1v1ng these Defendants and the'"ﬂ'

=
'_;:,_.,?,'14 f— &

(S1Qs !




§ nd that

Lo_the w0 oxpcdltlou? H;c

that a reasonable a1torney 5. fee be aJLOWCQ P

= 1 _.,,_. I "

nhe termq nf Lhe 1csLat0r‘c w:Jl

.1nuaccordahcetw1th the'conc1u51ons expressed Jn thrs paragraph and

~.-4./'"

that the Court determlne'the extent and 1"]ue of a]l p;operfy paq'
-.wr'*:-* T, . nEgr R 5 :

“MARTIN', TAYLOR‘,. FRALIN a FREEMAN B T A e i
nPrho _Box 1177 - : i T
Lynchburg, Vlrglnla 24505 ~_; ﬂfh _:;e S R

it

I hereby‘certlfy that I.have—malled a true copy oflthe

RS~ Sl = .1.,-

Lyhforeg01ﬂg Answer to D H Klzer, Jr., 615 Church Street Lynchburg;

,:

»ng1rg1n1a, 24504 attorney for-J F. Thomas, 1nd1v1dua11y aﬁdAas{

Executor and.Trustee_under the w111 of W1111am Thomas Thomas, Sr.,_

,'« W R s mf}

S

'Randglph»MemorlalgBaptlét.Church

anﬁ=Rerrt:E Jennlngé
l‘r' A A
.\__ L 74




"ORDER

8830

/’a"p

This day éame :J'."F . 'I'hdmaa as Executor and Trﬁstee u/w of

W1]Ll1a.m 'I'homa.s Thoma.s (SR ) decea.sed and f11ed h15 motlon to remove -

J’ F. Thoma.s md1v1dua.11y' as a party pla.1nt1ff and it appearmg to the

Court tha.t said motmn is for good cause, the Court " doth remove the said

‘anllbyes a 58

J P 'F Thoma.s 1nd1v1dua11y' as a pa.rty pla.mtlff but-dotlrcontirree him as

' pa.rty defen:hnt leave is granted

sa:z &to f11e h;s answer within 422 days from date

hereof

?ENTER }& (Q M

Judge

10-5277

ENTERED
- Chancery Order Dook

N-...?.’,Z Pogc..,f‘.
OCT -5 1979




Filed in Clerk's Office

 cuit Court ANSWER OF
Amberst Cireui JACK F. THOMAS,

Individually

' m«‘[ 15 9
W S@M'

TO THE HONORABLE JUDGE OF THE SAID COURT:

Your defendant, Jack'F. Thomas, individually, by counsel,
submits his answer tc the Bill to Construe the Will of William
?homas Thomas, Sr., deceased, in this, to-wit:

'.g 1. The allegations in paragraph 1 are admitted.

2. The allegations in paragraph 2. are admitted.

3. The Defendant, Jack F. Thomas, prays that the Court
construe item "Third" of the Will as g1v1ng, devising and
bequeathlng all real estate, real and personal to the trustees

at the death of the said W1111am Thomas Thomas (Sr.); that upon
ghe death of William Thomas Thomas (Sr;) that said income interest
from said property vested equally in the wife of the decedent

and the fwo sons;.that the right to‘disfribution of the principal
of the said trust vested in title in William.Thomas Jr. and J.

F. Thomas at the death of William Thomas Thomas Sr. in fee
subject to two conditions subsequent (said subsequent conditioﬁs
to occur after date of Vesting); that said conditions on the
phssage of title to the remaining estate in fee to William Thomas
Jr. and J. F. Thomas, are (1) that if either son diéd leaving
issue, then such of said issue as may be living during the

pbriod of the distribution of the income or at the time fixed

for the distribution of the principal shal take per Sti;pes the

same part of said income or of said principal as the deceased
] ‘
| oo’




parent would have taken if 1living, and (2) that if either son

die at any time without leaving issue, then the portion of the
one so dying shall go to the surviving son; that the first of
the above said conditions did not occur and has no effect upon
the ownership of the estate of William Thomas Thomas (Sr.);
that William Thomas Thomas Jr. died heretofore without issue;
anﬁ that the portion which wQuld have gone to William Thomas
Thomas Jr. if he had died with issue should go to the surviving
son, Jack F. Thomas. Additionally, the defendant, Jack F.
Th;mas, individually, prays that the_Court construe the will of
the said decedent as deeignatiug in item "Fifth" William Thomas

Thomas, Jr; and J. F. Thomas, (also known as Jack F. Thomas)

as executore of the said will and as trustees of any trust
thereunder, that said will provides for the situation where one
trustee remains and that that trustee is Jack F. Thomas; that
Jack F. Thomas be ‘allowed to continue as trustee under the said
will for the purposes of final distribution; that Jack F.
hemas is not incapable of carrylng out the office of trustee
and the dut1es hereunder by virtue of the fact that he is a
beueficiary of the trust or of the estate; and that as all -
couditions upon passage of legal and equitable title have failed
or come to pass, as the case'may be; that Jack F. Thomas be
aliowed to terminate said trust as trustee and distribute the
same to himself individually and carrying out the full terms -
.of'the aforesaid will of William Thomas Thomas (Sr.).

Finally, the defendant, J. F. Thomas, individually, prays

that the Court construe item "Fifth" of the will as granting

0es



trﬁsteeship to Jack F. Thomas, in so long as he basically

pe#forms the duties of his office and allow him to remain as -
trustee regardless of the construction of‘other items of the
said will, the defendant pointing out that such was the ekpress
infent of the testator at fhe time that the said will took
effeCt, and that said Jack F. Thomas bé allowed to continue
asFtrustee without secﬁrity to be required as stated in the
aforesaid will.
| The Defendant, Jack F. Thomas, individually, prays that the

,Coﬁrt.grant to the said defendant's attorneys a reasonable
atforﬁey's fee for representation of the said defendant in this
suit; that the Court construe the terms of the testator's will
in accordance with the conclusions ekpressed in this paragraph;
and that the Court not determine the extent and value of all

property passing under the said decedent's will until the

wi?l be construed as to item "Third".

JACK F. THOMAS, individually

Counsel

i
1

RICHARD S. PENDLETON

Attorney for Jack F. Thomas, Individually
Town § Country Shopping Center -
Madison Heights, Virginia 24572

W. EDWARD MEEKS, III ' -

Attorney for Jack F. Thomas, Individually
Main Street '

Amherst, Virginia 24521
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CERTIFICATE

1 hereby certify that on the {55—~ day of Agégé;iﬁ;;:' s

11979, I mailed or delivered a true copy. of the foregoing

Answer of Jack F. Thomas, Individually to all counsel of record
herein pursuant to the provisions of Rule 1:12 of the Rules of
the Supreme Court of Virgini

- RICHARD S. PENDLETON
' o Counsel for Jack F. Thomas,
‘Individually
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. Filed in Clerk's Offic\ o -
Yy . . . MOTION TO SET ASIDE FINAL
Amherst Circuit Court DECREE :

JAN 29 1980
Comes now the defendant Jack F. Thomas, individually and Moves the
Honorable Court to set aside its uerdict and judgment as embodied in its
Fi@al Decree in the above—styled‘cause entered_on Januarf 11, 1980 for
the following reasons:

1. The Court found that eubparagraph (c) of the third item of the

L]

_w@ll of W. T.’Tnomas Sr. was ambigudusj such finding necessitates a determinat
ion that the phrase "die without'iSSue" means die'without‘issue at any time.
Therefore, :the verdict and judgment of the Court should be set aside as
contrary to the law and evidence.

| ’2. The facts and circumstances surroundlng the testator at the time::
_ he drew the w111 demonstrate that the testator wished for ‘the phrase "die
_ without 1ssue" to mean die without issue at any time because it is shown
tnat he was a businessman and a family man and that he was not disposed
to have the accumulatione of a lifetime fail into the hands of a son's spouse
but for tne property to, as nearly as possible, pass along bloodlines. There-}
fore the Court should set aside the verdict and judgment as being contrary
_ to the law and evidence and contrary to the intent of the testator.

3. The manner in which the parties to the action and their precegsors

in interest should have been taken into consideration in determining the

i .
intent of the testator. The 2 sons of the testator dealt with the property
as if its ultimate ownership would not be determined until onme or the
other of them died with or without issue. Therefore, the verdict and judgment
of the Court should be set aside as contrary to the law and evidence and
contrary to the intent of the testator as defined by the beneficiaries of
the testator's beneficience.

4. The arguments and authorities embodied'in defendant Jack F. Thomas'

Memorandum of Law and Supplemental Memorandum of Law.are incorporated herein,

" and for those reasons the verdict and judgment of the Court should be

014
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JACK F. THOMAS

. ///gla»w//%;/

Counsel

W. Edward Meeks, III, p.d.
P. 0. Box 358

Amperst, Virginia

and

Richard S. Pendleton, p.d.
Rt. 29 N. .
Madison Heights, Virginia

I;,W. Edwar& Meeks, III, do certify that I have delivered copies
of the forégoing to Carroll P. Freeman, Esq. at:the Co-bperative Building

& Loan Association Building, Lynchburg, Virginla, and D. H. Kizer Jr.

L 615 Church Street Lynchburg, Virglnia this 29th day of January, 1980.
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ENTERED

Chancary Ovder Dawk

No.. 47 PogesZLd DECREESDFngt};mTION
JAN 2 9 1980

Came this day the parties in the_above-styled cause and their respective
-counsel upon the Motion of defendant Jack F. Thomas to set aaide the Final
‘Decree upon the Grounds set forth therein. After heating the representations
of counsel and reviewing the Final Decree the Court overrules the Motion
of defendant Jack F. Thomas to,Set Aside the Final Decree, to all of which :
:the defendant Jack F Thomas did obJect and except.

Enter this 29th day of January, 1980

ﬂf}ész\

R. C. Goad, Judge

i

n, Counsel for the Defendants,
Margaret P. Thomas, and Fidelity American Bank,
NA, Executor of the Estate of W. Te‘Thomas, Jr.

*D. H. Kizer, Jr., (Bunsel for the Complainant

' SEEN AND OBJECTED TO:

Yy e

W. Edward Meeks, III, C unsel for the Defendant
Jack F. Thomas, individually

' Richard S. dleton, Counsel

e Defendant
Jack F. Thomas, individually. ‘
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ASSIGNMENTS OF ERROR

' The following assignments of error are noted:

g 1. That the Circuit Court of Amherst County did err,
after finding the subparagraph (c) of the third item of the
Will of W. T. Thomas, Sr. was ambiguous; by findihg that the

phrase "die without issue" means other than die without

issue at any time.

2. In view of the facts and circumstences surrounding
the_Testator at the time he drew the will,when viewed in
correlation with the wording of the will, the trial court - _
erQed.in construihg the intehtioh of the testator as creating ‘

a iimitation which'would cease to eperate'at the death of his ‘
‘wife, Lizzie.Ford Thomas,-insteed of censtruing the intent’ |
of the Testator as creatlng a 11m1tat10n whlch would cease :
to operate at the death of e1ther of the two sons w1thout issue.

. 3. The trial court erred in falllng to take into con51derat10n
the actlons of the partles and their predecessors 1n 1nterest
‘with respect to their deallngs w1th the property after the

death of the Testator.
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I, William Thomas Thomas, of Amherst County,'Virginia, being'
of sound and dlsposing nind and memory, do hereby make, publlsn,
.and declare this to be ny rast will and testament, hereby revokirg
.all wills by me at any time heretofore made. |
First: I desire all my Just cdebts to be paid. And I do give
full power and authority toimy executors or execdtor hereinafter
. named to sell and convey ny real estate for the purpose of paying my
debts, and without an; liability on- the purchaser to see to the proper"
- application of the purchase money. ' | | RN .
. | Second° I glve, devise, and bequeath unto my mlfe, Lizzie Ford
| rr’1'10'..?.5, my mansion house in the County of Amherst Vlrglnla, with all ff
- the plate and household furnlture aad goods of every descrlption tnereln,s
b-together with five (5) acres of land annexed thereto (the said five (5)
'{‘acres of land not to 1nc1ude tne tract on whlch my store is s1tuated)
dto have and to hold the same, whlch I glve her ln absolute pronerty, ror‘a.
'f*and durlng “her: llfe. And I do hereby declare that thla and suoseduent ;
-fprov151ons made hereln for my wife, shall be in lleu of her aower and
. dlstrlbutitlve snare in my estate. | ' , | " h_'uﬂ o A
- Th_rd- I give, dev1se, and be%ueath al1 my remalnlng estate, real
" and personal, to tne Trustees herelnaftur named 1n trust, to hold ‘
-manage and dlspose of the same as follows' 7 ”
(2) To divide the net income from said orooerty equally among
my wife and my- two sons, William Thomas Thomas, Jr. and J. F. Thomas,
until the death of my wife, Lizzie Ford Thomas. | . |
(v) GUTpon. the death of my wife, lez1e Ford Thomas, to d1V1de the
principal of said estate in Llnd egually vetween my two sons, William
Thomas Thomas, Jr. and J. F Thomas. I give full poner and authnority

to said Trustees to do all thlnbs necessary or proper to maxe the sald‘ ’

d1v151on and tae distribution under thls sub—sectlon.
018 W M [




(¢) The last two sub-sections shall be subject, however, to the’

- conditions that should either of my sons die leaving issue, then such
of said issue, as may be living during the period of the distribution

of the 1ncome or at the time flxed for tue distrioution of the pr1n01-

pal sha 11 talte per stirues the sana p art of said 1ncome or of said

principal as the deceasediparent would have‘taken if living, and
should either of my sons die without leaving issue, then the portion
of the one so dying shall go to the surV1v1n%/son. |
. Fourth: If my said wife or either of my sons should be in need
of funds for tpeir proper maintenance and supnort at any time before
the ;rin01pal of said estate is distributable as hereln provided I |
give full power and dlscretion to the said T ustees to pay over to
oy sald wife, or to or for my said sons, such oarts of the principal
- of: said estate as to the sald Trustees shall seexn proper,. and the said
'Trustees may thereafter charge against the snare of the’ income and of
‘the principal of the person rece1v1ng tne benef1t of any such payment,',‘
either the ‘amount required by law, or such lesser amount as in their fii.
-ohoplnion is Just and equitable.‘ 'T_ A | e "-id“ : _ 'A_
Fifth- I appOint my said sons, Wllliam Thomas Thomas, Jr. and Af='"
-:J. F. Thomas,vas the executors of this my last will and testament
'and also as the Trustees to carry out tna trust and prov151ons hereof
and I direct that no security be required of my aald sons as executorsf'
or Trustees.j"'h_ ' ' o ' i '2_ ' o
Sixths: I give full power and discretlon to the said executors and ?
to the said Trustees to contlnue ny bu51ness or to eell the same, to __'
..rent and care for my real estate, to retaln any investments which may -
be received or to sell the same, and from time to time to sell andv

convey my property, real and personak, and invest the proceeds therefrom

019



in otber'property, real or personal, or both, and from tlme to time

to resell and convey the property so purchased, and to chanie in-
vestments, and the said executors and Trustess alone, and not the
purchaser, shall-be required to see to the proger applicatipn of the

purchaselmoney.

In case there should be but oiie ekeeutor or but one Truste- in
I
offlce at any tine, the one ex ecutor or tLé oune Trusue= shall nsve
ard may exercise all the. rights, powers, and ¢iscration given by thls,

ny last will, to the two executors or to tiie u-O Lxustees.

Given under my hand and seal this _/¢7 da of 4&2&. [ »-1940. .

!

% .4/.%%” B | (s.E;xL)‘

Tﬁe above signature of the testator was made and the foregoing
w111 mis acknowledged to be his last rlll and testement by the sa1d
testator in the presence of us, three competent w1tnesses, present
-at tae fame time, and we, the said witnesses, as attestln w1tnesses
hereunto subscribe the said w111 on the date last above mrltten in ‘the
presence of the sald testator and each other, at the’ request of the

.said testator who was then of sound mlnd and over the age of twenty—

one years.

S
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duly proved by the oaths of 4. H. Davidson and E. P, Overstreet,

:and J. I‘V lhomas,v_who are appointed by said will as ‘Executors and-
lTrustees thereol, and who made oath thereto as required by law,

'and enteredinto end acxnowledced & bond 1n the penalty of Eighty_
-lhousand Dollars (?80 000,00), without security, (qecurity being f
'waived by* said will) conditioned and payable as. the law directs,

VIRGINIA:
.In the Clerk's uffice of the Circult Court of the County:

i

of Amherst, on the lst day of Mgy, 1945.:_

]

. A'paper wrlting, bearing date the115th day of December,

194D, purporting to be the last will and testament of W. T.-Thomas,'

deceased, late'of Kadison Heights, Route 2, Amherst County, Vir-
ginia, was this day produced before me ln saldroffice by William

Thomas Thomas, Jr., ons pf the Executors and Trustees therein

named, and offered for probate. And the»said paper_writing belng o

two subscribing‘witnesses-thereto,'to have been.duly executed:ac-

‘cordiné to law, is admitted to probate and ordered to be recorded |

as the t:r.uelast will and testament of the said W ‘1‘ Thomas, de- '_ '
eeased B ' o IR o |

And on motion of the seid lilliaﬂ lhomas Thomas, Jr.,

)
1

i

whion bond is ordered to be recorded, certlfioate 1ls granted them

for obtaining a probate of the said last will and testmment of-th?
said V.. T.Thomas, daceased, in due form. :
' §

And H. C.Robertson, H. G. Evans, Howard Arthur, V. E,

Terry and Mrs. W.L. Terry, any three or more of whom may act,are

!
|
appointed appraisers of the estate of the sald W. T.Thomas,deceased.
. - : ‘
t
{

Teste: - Wm. E. Sandidge, Clerk,

A Copy, Teste: W™~ g, bo.-k-u;\k—éki)\s\ ’ Clerk.%
! y

i
t
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THIS DISTRIBUTION AGREEMENT, made this 4th day of April,
1977, by and between WILLIAM THOMAS THOMAS, JR. and J. F, THOMAS,

EXECUTORS AND TRUSTEES U/W WILLIAM THOMAS THOMAS,DECEASED

DATED DECEMBER 15, 1940, OF RECORD IN THE CLERK!S OFFICE OF
THE CIRCUIT C'OUR.T FOR.'I'_HE COUNTY OF AMHERST, VIRGINIA, IN
WILL BOOK 30; _PAGE 540, parties of the first part; JACK F. THOMAS,
party of the se cond part; WILLIAM THOMAS ;I'HOMAS, JR., party of the .
thirc;l part; VIRGINIA T. THOMAS, wife of Jack F . Thomas, party of the
fourth part;r a.nd MARGARET P. .THOMAS, wife of William Thomas Thomas,
Jr., paQty of the fifth part: |

WHEREAS, in sa1d W111, certain provisions were made for the benefit _
of Lizzie Ford Théiﬁag, .widéw of'.said te sté.to'r., William Thomas Thomas.,
Howév’er, the sAaid- Lizzie Ford.Th‘on'la.s has since died and in said will it
was provided that 1;he said trustees "upon the death of my wife, Lizzie Ford
Thomas to divide the principal of said estate in kind equally betweén my two
sons, William Thomas Thomas; Jr and J. F.Thomas., I give full _powei- and
aﬁthority to said trustees to do all things necessary or proper fo make the
saicf .divi;sion and the distribution undér this sub-section''; and

WHEREAS, the parties of the first part have been acting as trustees
and executors under said will, and in order to carry out the érovisions of
said will,l and especially the provision hereinabove quoted, the pe;rties of
the fiz;st part, trustees and executors as aforesaid, do hereby make division
of all of the estate of the late William Thomas Thomas, deceased, and do

divide the same as follows: To Williarsn Thomas Thomas, Jr., a one-half

| 022 W{%’I/




undivided interest; to Jack F. Thomas a one-half undivided interest in all of
the real and personal estate now remaining and formerly a part of the ‘estate
of the said \)Villiam Thomas Thomas, deceased; said personal estate in part
bein‘g composed of furniture situate in the former residence of the said
Williamm Thomas Thomas, deceased and Lizzie Ford Thomas, deceased,
co'nsisting in part of household furniture for five bedrooms, household
furnitu%.re for two living rooms, household furniture for kitcheln and .ha.llus,
1 full length mink coat, 1 four-skin mink stole, 1 1942 Buick automobile, |
1 dia.mpnd ring and all othei- household furniture and contents. | :
(2) Real est‘ateb situate in the County of Amherst, Virginia - thé 5‘
and 6 on Route 29; lét on Route 29 near Thomas Store; lot 132'.x 270' ne'a.ri
Thomas Store; 1 .5‘6. acres near Thomas Store;v .80 acre pear T]:l.én;a.slstbr.e';‘

lot U._S.' Route 29 near Thomas Store, .61 acre; 3.74 acres Thomas Road,
; , . . _ .

with ir;npfovements thereon; 18.77 acres near Thomas Store, with a11‘
improvéments thereon; 3.89 acres near Thomas Store, with all improvements
there»on} and all other real estate formerly a part of the estate of William
Thomads Thoma'.s, decéased.

(3) All leases now hé}d by the parties of the first part.

' It being the intention of all parties hereto that this di‘vision of the
aforesaid estate of William Thomas Thomas vests title to all of the estate,
real, épcrsonal and mixed, and wheresoever lo;:ated of the land of William
Thomas Thomas, deceased,. a ox;e-half undivided interest in Jack F. Thomag
and the other one-half undivided interest in William Thomas Thomas, Jr.;

and the parties of the fourth and fifth parts hereto, as is evidenced by their
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signatures he reto, do agree with the aforesaid division of said estate, and a

copy of this agreement sha.ll be filed in the Clerk's Office of the Circuit

Court for the County of Am.herst Virginia, showing that the parties hereto

have: made a division of the estate of the late William Thomas Thomas, as

provided for in his aforesaid will.

WITNESS the following signatures and seals:.

| (SEAL)
| William Thomas Thomas, Jr., Executor
| and Trustee u/w W1111a.m Thomas Thomas
i
i (SEAL)
J. F.Thomas, Executor and Trustee :
, , ‘ u/w William Thomas Thomas
S D ' (SEAL) -
: ' William Thomas Thomas, Jr. '
(SEAL)
- Jack F .Thomas
. 3 (SEAL).
Margaret P. Thomas -
(SEAL)

Virginia T. Thomas

STATE OF VIRGINIA,
TO-WIT:

CITY OF LYNCHBURG.
- The foregoing instrument was acknowledged before me this
! -
da.fy of April, 1977, by William Thomas Thomas, Jr. and J. F. Thomas,

Executors and Tru'stees u/w Williamm Thomas Thomas, Williamm Thomas

Thomas, Jr., Jack F. Thomas, Margare’t P. Thomas and Virginia T.

Thomas.
My commission exp1res

|
!
| 024
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 KIZER, PHILLIPS & PETTY .-
3 ATTORNEYS AT LAW
LYNCHBURG VA 24504

{ - LYNCHBURGC'

D.H. K. o : i : ..
. 615 CHURCH STREET ) . e . Lo
THOMAS LIPS . FEDERAL SAVINGS AND LOAN - .
- . L ASSOCIATION BUILDING
DAVID T. Pu o
: oo ’ TELEPHONE B40-5215
3. 3AMUEL JUGRL TON, IR, : September 16, 1976 _ _ »
. e
"y v

Mr. William M. McClenny
McClenny Associadtes
Attorneys at Law
Amherst, Virginia

I

" Dear Pete:

I am writing an be half of Mr. Jack F, Thomas and he agrees that the . - . oy
estate should 'be d1v1ded between h1mse1£ and w. T Thornas, Jr. T SN

» There are severa.l possibilitie s: One a»,_deed from the Exec'utor‘s 'conveying

- to Jack F. and W. T. Thomas a one-half interest in the real estate.and an
Assignment by the Executors to J. F, and W. T. , ‘individually of the leases.
. This would pass title from the estate to the 1nd1v1duals and I thmk would o
comply with the terms of Mr. Thomas® will. S , : _ R

Another alternatwe would be a lelSIOD in kind of some or all of the real
estate among W. T. and Jack F., and of course they would have to agree
as to the value, plus an assighment to each of one-half of the lease values,
and a division of any money. : '

I unde rstand that Fidelity Bank has a deed of trust loan on the Revco building
" in the shopping center. It is a 5-1/2% loan and the Bank informed Mr. Jack
~ Thomas that if this 1oa.n is,assumed, it will require re-negotiating and a .
i ‘current interest.rate. Of course this’ *would add substantmlly to the monthly
payments. I think that if this loan was left on the property and unless the
deed of trust provides otherwise that maybe a deed could be executed conveying
one-half to W. T. and one-half to Jack. This will require further investigation.
Could you advise W, T.'s wishes in the matter. In any event, I think we could
work it out and I suggest a conference between you, W. T. Jack and myself,
and in the meantime W. T. and Jack should prepare a list of the assets of the
estate, which we could review and then try to work out things with the greatest.
savings to Jackand W, T. Jackis agreeable to any fair division among them
and I think a meeting between all of us will be necessary to get the views of

“%’f@f”o )
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Mr . Widiam M. McClenny -2-

everybody concerned. -
Please let me hear from you abou‘tvthis_. O

T

. . ‘::.:,-j_,; et ar Lo )“‘ I

YV ay.
2]

'D. H.Kizer, JE.

3




McCLENNY ASSOCIATES

LAW QOFFICES

P. O. BOX 369 MAIN BTREET .
AMHERST, VIRGINIA 24521 ' . ’ T }
|
|

PHONE: §46-7471

WM, M. MGCLENNY WM, M. MCCLENNY, JR,

MARSHALL B. WiLtiaMs

August 18, 1976 -

T ey

Mr. Jack F. Thomas -
"Rt. 29 North , _
Madison Heights, Virginia

Dear Jack:

I have been consulted by your brother, W. T, Thomas, Jr.
» concerning the estate 1eft under the Will of W. T. Thomas (Sr.).

W.T. feels and I have advised a division of the remalnlng ‘ .
estate between you and W.T. :

In discussing the matter with W.T. I find that he is
willing to have the estate appraised and division be made in
kind or if preferable to you to make sale of the estate and
divide the funds arising therefrom. ' ‘

Tt is our thinking that it would be far less expensive 1f
you and W.T. could agree on such a procedure and carry it out
without the necessity of any legal court proceedings which are
tiresome, expensive and at time exasperating.

I hope that I may hear from you 1in ‘this connection within
the next few days. 1If you to not choose to act together then I
assume a court proceedlng will have to follow.

Sincerely,

McClenny Assoc1aees
wilts I Ll

WA/ b R o v

ce: Mr. W. T. Thomas, Jr. . ' o
100 Dillard Road :D gnﬁ

Madison Heights, Virginia
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VIRGINIA:

IN THE CIRCUIT COURT OF AMHERST COUNTY.

Fy ta)
‘querct Qe’.&.; -
qbbmy Ckhéa
4’0V g
3 Urp
_______________________________________ R
'J. F. THOMAS, INDIVIDUALLY AND AS £

EXECUTOR AND TRUSTEE U/W OF
WILLIAM THOMAS THOMAS (SR.),
DECEASED,

Plaintiff.

-y~ TRIAL:

MARGARET P THOMAS, ET ALS.,
Defendants.

A stenographic repdrt of all evidence and other

;incidents of trial adduced in the trial of the above styled

case in the Circuit Court for the County of Amherst, at

Amherst, Virginia, on the 16th day of November, 1979, before

' Honorable Robert C. Goad, Judge.
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' WITNESS: EXAMINATIONS:
5 : . :
Direct: Cross:
6
-Jack F. Thomas l4-Kizer .
7 ‘ 34-Meeks 44-Freeman
| 70-Meeks 71~Freeman
8 ! , . v
" (Re=called) 79-Meeks
9 ‘
© 10 \ ; _ v . .
’ . D. Hampton Kizer, Jr. 73~-Meeks 74~-Freeman
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THE COURT: All right, now; call your
irst witness. | | |
MR. KIZER: Your Honor, y I mention'one
more- thing I rgot to say2~ One of the points in
contention under th tem 3-C, which sayé that

items, that tMat sub-sectiolNg, it starts out saying

that e matter set forth in sub-setions A and B are -

subject to the provisions of C. The conditNons~--——---

that condition was plural, and that raises some

questions. It seems to be two conditions in that 3.

One;'if either son died with issue, and then. there is
another condition, that if-either son'died without
issue. That's one of the thiﬁgs'we're asking the
Céurt to determine; the effect of those two conditions

The word "condition" is plural there.

THE COURT: All right, sir; call your

first witness.

JACK F. T » being first duly sworn,.

testifies as ows:

DIRECT EXAMINATION

KIZER:

12

REGISTERED PROFESSIONAL REPORTER
CULLEN, VIRGINIA -

030 JACQUELINE E. SCRUGGS
t
' PHONE: S42-3465




SN

10

11

12

13

14

15

1874,

issue?

Q@ You're Mr. Jack F. Thomas?

A. Yes, sir.
Q@ A son of the late W. T. Thomas, Sr.?
A. Right.

@ You are also a trustee and executor under your

| father's will?

A. That's right.
Q@ When did your father die?

A In 1945, April 15th, I believe. He was born in

. Q@ When did your mother die?

A. She died in June of-l975..

0 Was it June 15th?

Ab June iSth, rightf

0 Your bréther, W. T. Thomas, Jr.; when did he dieé
A I believe it was December 30, 1978.

Q‘ Was your brother su;yived by any children or -

A. Not to my knowledge.

Q Were there any members of your family other than

your father, your mother and your brother, W. T. Thomas, Jr.?

A. Of my immediate family, no.
Q. Do you have children?

A I have one daughter.

()31 JACQUELINE E. SCRUGGS
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0 Aé trustee and executor under your father's will,
. did you and your brother, w.‘T. Thomas, Jr., ever make any
division of the properties in your father's estate?
A. No.
"Q. How have you operated since your father's death?
A On the same condition that my brother :and I
operated before his death. It operated aé an estate; and we
carried on the business as we did duriné his iife.
Q Did you andAyoui brother as executors énd
trustees from time to time buy, sell or encumber any real éstaté?

A. We did that all the time. Thatwas one of the

things we did regular.

Q@ Did you do that in your individual.naﬁes or the
name of the‘esfaté? | N Lo

A We did it in the name of the estate of W; T.

| Thomas, Sr.

| Q. Has the estate enhanced in value since your
father's de ‘h? Has the value of the estate enhanr ?

A. Oh, ; sure.

Q Are there an ncumb ces, liens or mortgages
againstbany of the real es e in estate?

A. There fs one agéinst the Fide"ty Bank; it was in
force befor y brother's death and has continued & -iand is

a morthly payment on that. Would you like the amount of

16
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2 Is it on the shopping center?

3 A. Known the Town and Count hoppinq Center. The
! . balance at the bank at this™time js~a little over a hundred -

5 |l thousahd;($100,000) doll , and monthly payments a?é.$1,685.10

.s ! which is automatjeally taken off Fidelity NaPiqnal Bank each

7 % month of 'he checking account; It's not required to~eyen

.3 | ite a check forthat. It's automatically withdrawn.

9 : Q I hand you a unéxecuted copy'df a distribution
10 iagreemént dated April 4, 1977 between William Thomas.Thbm;s;'J:.

11 {and J. F. Thomés, Executors and Trusteés under the will of

12 . William Thomas Thomas, deceased, purporting to make a divisioﬁ

13 of the properties in your father's estate between ydu'and your

14 ?brother, William Thomas Thomas, Jr. It also prévides that it's

15 to be signéd by your wife and Mrs. Margaret P. Thomas, wife of
.16 Mr. Wiiliam Thomas. Thomas, Jr; Did you ever see thé original

1% of that agreement or have it? |

18~ A Yes, I've seeh the original, and I have a copy of

19 it in my file. As a matter.of fact, I believe I have it with
120 me. | '

21 Q0 Would you introduce that as your exhibit N 1?2

22 AI Yes; T a copy of it.

23

24 MR. KIZER: Could we introduce if

{l

REGISTERED PROFESSIONAL REPORTER
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A. No, sir.

-

E COURT: All r go ahead.

BY MR. KIZER:

@ Were you ﬁSing the mohey generated from the rents
and thingé to pay the mortgage and keep the estéte
éroperty in' shape?
A It was used; yes,isir. In other words, we
operated. The money, all collectiohs from rentéls waé ail put

in the estate checking account, W. T. Thomas checking account. .

And executors, my brother and I--—----and we both were~——=—-==wrote

checks on the checking_account and deposits were made on that,
which I'm continuing to do now, make deposits on that; and that

is’kept separate from my'individual business that we operate

. ourselves.

Q Do ybu‘leave the monéy ih the checking account,
are you ing it out? I mean, have yoﬁ been leavin he money
in the checking a unt.in the name of the esg e, or have you
been drawing it out?

A After.the sale a tion that's owned, known
as.Dillard Road,-it € more than I felt I was necessary to
stay in the ecking account, and I withdrew $3,000Q0, and

aft checking with'aftorneys on that—---- and i believe the~Bank

21

REGISTERED PROFESSIONAL REPORTER
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? es 'e, W. T. Thomas -estate.

wa vecutor of my brother's estate and were advised of t S
and I was adwiged to keep his portion in the checking account,
but I could take my B out and do wha wished with it.

Q@ Was that properf wned by your mother or your

father that you're tallking about now?

Mell, that is in the estate; that was-in the

Q With reference to the purported distributién
agreement thch you had and~Hi$ Honor now has,>waé it ever
signed by you and yoﬁr»brother'and yourrwiQes? !

A I undersfand that.M:g,Thomas, ny bfdther's widow,-
requesfed_thaf that be draﬁnvup, and I wént with.you, Mr. kizer,
who was the attorney for the eétate, to the residence éf my
brother and m& sister-in-law with the agreement. But my
brother would not sign it. 1'a agreed to sign it if he would.

I was reluctant to do it, but if that was his wishes I would.
But meantime, when we got to him, he would not sign it, and
I undefstand it was the advice of his éttorney, Mr. Pete
McClenny at the time. I think that's correct.

0 In other words, it was never signed?

A. No, i've never signed it, and, of cou;se, I've
never seen a copy that he ever signed.

Q. On the last item of your father's will which

refers to the contingency of there being but one executor or

()35 : JACQUELINE E. SCRUGGS
REGISTERED PROFESSIONAL REPORTER
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trustee in office at any one time, that the other be permitted
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REGISTERED PROFESSIONAL REPORTER
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PHONE: 542-5465

9 J to carry on in their names; will you tell the Court your wish
3 : on that?

4 i A That whether I wished to céntinue as my brother and
5 E I had operated the estate? |

6 Q Yes.

1 ' A. Yes, that was my wishes, and that is what I've
-;8 A continued to do since his death, is to carry it on as an estate;
9 We both handied it as executors of the estate, and'at times

10 i when‘dne wasn't available on minor things, we would, each~ohe
1 1l wQuld handle it individually. The more important‘larger

12 }Itransagtions, of course, we always got toéethe;,~and we would
i3 ? either carry them ﬁhroﬁgh if we ggreed, or if we did not agree,
14 . we did not carry them through.

15 Q@ Will you tell the Court whether or not you wis
"16 to continue as éole execufbr and trustee, or whether Y want-
17 someone else ;th you? Tell the Court what you nt.

18 A. Well, feel like that my b. ground in‘handling
19 the estate with my brothe ntil the-fime of his death, and

20 getting maintenance work don n o forth and handling the

21 rental of the propert that my knowle of it, I gan do it

29 better by mysel Because if two administratoxsg, one that is
23 not avail e to ﬁe from time to time, and.emergency jQbs come
24 up-=~%~---and at times we have had difficulty on that, becaus&\we
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Q Did you ever have any net income over and above

‘the debt?

A From time to time if we sold a piece of property,

- say it was more than we felt like to carry in the bank balance,
"we would divide that} and on several occasions we haQe had to put
' it back into the account, a portion.of it, because of some

i unekpected expense that came up} and then in turn we wrote a

. personal check back into the estate account. But mainly~--=--- -

Q When your mother was living, and she got a third
of whatever---—-—=- ’

A Well, when my mother was living, as»you' oke
of;'Your Honl., a few_minutes ago, the motor lodgé the motor
lodgé was sold. f course,; then, shortly aft that my motﬁer
was taken with a lond\illness and lasted » ﬁntil'her death, and
she had tremeﬁdous medica¥ expense; nwyfsing home and doctors,
medical bills and so forth, a a't t practically ate everything
up. I don't have those figureS n w available. As a matter of
fact, my brother tended tg@ those most of the time, wrote those
checks for that; and..o far I have not resgived any of those -
bills and papers.” But I was aware that her expenses were beihg
paidvout of tHe estate, which amounted to many thbusand dollars
until hep”death. Of course, we had never questioned vthing

l ‘

aboug”any expense that came up for her. We just wrote a eck

or it.

25
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{ Q. When have you filed an accouhting as execﬁtor and
truxtee? |
' " A We have a bookkeeper, which we had, Mr. GeoZge
' Richardso who my brother and I both used on the estafe; and
!he‘has continyed to handle the books monthly. I twyfned it=---—-
* ‘
@ I wean when have you filed an accgtinting?
i A I've urnished it, turned the j¥ncome and péid bills
. over to this bookkeepe', Mr.Richardsdn, d he in turn .is filiné
with Fidelity_NatiQnal Bahk, as I undefstand it; he turns it
éovgr to them.
Q. When have you fil an accounting with the Court
or the Commiséioner pf Accoupts? |
| A. Not to the Lgourt as far §s 1 know;'but he does
' filé it.with Fidelity ationai Bank; not %o the Court. I didn't
knoﬁ we were.requi. d. As far as I know,.we e notbreguired to

| file it with the/Court. I believe as Mr. Meeks\pointed out,

we're not, upfler the clause of the will, required post bond.

THE COURT: All right; go ahead. An

further questions, Mr. Kizer?

26

BY MR. KIZER:
0 Under Sub-section C of your father's will, there is

| A
l some possible ambiguity, or may be. I believe you said that the
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1 Emembers of your fathe:'sifamily were you, your mother and your
2 fbrother?

3 A. Right.

; I Q¢ Under Item 3-C, there are two contingencies

5 mentioned. One, the death of either son with issue;ithe other,
6 ithe death of either son without issﬁe. Do you know whether of
1 ;not anything was done or said about the deaths with issue or

8 j without issue? |

9 ! -
10 : MR. FREEMAN: If Your Honor pleases,”I

1 object to that. I.think-that wpuld bé hearsay.

- 12 ? THE COURT:. Who are you askiﬁg; you mean
i3. | . done or said? |
14 MR. KIZER: .I'ﬁ asking about the circum-

15 stances; if he knows the circumstances surrounding

16 ! the time his father executed the’will, and about
17 , whether there was anything that happened that would
18. % throw light on what those words in 3-C mean with
19' ' reference ﬁo the death of either child?

20 | THE COURT: I can't let any evidence come

21 in as to a statement by the,father as to what he

22 intended in his own will. But I'm going to let him

23 testify-—=--—- it's a hearing before the Court and no
24 jury is involved-~---- énd he can testify about anything
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he knows about the surrounding facts and circumstances,

but not as to what his father said about what he

intended in his own will. That can't come in.

BY MR. KIZER:

Q- You can answer the question by sayinglanything
that happened at the time that your father wroté the will, but
do not say what your father said he intended; but anything else;

Can you answer that? Were you aware that your father had drawn

a will?

A, Yes, I wés aware that my father had drawn a will.
And‘he ¢alled my brother and I together down at the old store,
which he operaﬁed up unfil prior to his death. He retired, and
my brother and I'started operating i£. ‘When he got tﬁe aftorneys
to draw the wili, I reéall that he got my brother and I with him
and showed us the will, and he wanted us to see it and see if
it was what-—-—- and he told us.what he wanted in the will-—---
and asked us about it. We agreed on that. And I recall at the
old store there and the time he drew the will ﬁp, that he wanted
us to look it over and see what he had done and if it was
_agreeable.with us; to see the will. And we did that. And what,
I think we've tried to do, I've tried, and I'm sure my brothefr

did, since that time; to carry out what he said at thevtime even

before his death, after he'd drawn up the will and before his

REGISTERED PROFESSIONAL REPORTER
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deafh. We did that, and, of course, he‘was overseeing it at
the time, but he left the business to us. Then when his health
was bad and he was no longer very active in the business, then
my brother and I confinued‘to carry, or I thought ﬁe were carryin

out his wishes under the will under the estate.

BY COURT:
Q@ Where was the old store?

- A, \The old'storé-is>just north of wﬁer the motor
lodge is today. . was between that and the me élace; zAnd,"
of course( that was to down,

Q@ I'm 5ﬁst trydqg to re gr..

. A. Right; well;ﬁthat 2s . torn down in 1951,‘and in
the meantime, then my brot and Iyere still opérating as fhe
estafe,‘and we purchas the land across\the highway where the
Town and Country opping Center is now, . aft my father's
déath. But we’bought that in the estate's name, d we developed

that in e estate's name over there, the shopping cehter.

Y MR. KIZER:

0 Well, you said that you wanted to do what your
father wanted. Do you know what he wanted you all to do?
A Well, it's my understanding that, from what he was

trying to convey to us, that he wanted to keep it as an estate,

041
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|and whoever survived, the two of us, was to continue on with
1

' his properties or whatever we had devéloped out of the estate,

}what was left. And that's what we tried to continue on. And

I believe it's been brought out here, that if I had children or

- he had children; the children will in turn share in the estate

, at the time of his or my death.

“ -

Q' But if there were no children?

A Then it was to go to the sole survivor which would

"be he or I. 2And I thihk when this agreement, which was presented\

a few minutes ago here, and my thinking at the time was that

he wanted, my brother wanted to continue on that basis, to‘carry

" it on as an estate, and whoever survived, rather than close it

out, would divide it up if it could be done under that agreement

at that time. But he did not want to sign it, and he did not

sign it, and I didnot sign it.

BY THE COURT;

Q Do you know the épproximate value of the estate?

A, It's beem an appraisai made. Mr. Paul McBride, who

' is now deceased; Mr. Coleman wade an appraisal on it. I believe

those figures, Your Honor-<-----I don‘t know whether you have

those or not-—-—----—- but the tax tickets, that is supposed to be

| the true value today.
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| " WITNESS: I believe the Amherst County
Assessors' value is supposed to be somewhere near
the true value.

MR. FREEMAN: Your Honor, I don't have a

copy of that exhibit. If I could just be apprised

of what value that is.

his memorandum.

MR. FREEMAN: But, in the copy I got,-I

didn't get that.

BY MR. KIZER:
Q. There is one item marked Golden in pencil. Is

| that property still in the estate, or was'any property sold?

faced Dillard Road and then continued on down Thomas Road.
.THE COURT: Assessed at almost $300,000.00.
. WITNESS: Thé county assessment, you mean;
the county assessment?
- THE COURT: Yes; that's real estate. ﬁo,
I it's more than that. |
| | MR. KIZER: About $795,000.00.

WITNESS: That's right.

MR. KIZER: At the end of my memorandum~----

THE COURT: Well, Mr. Kizer attached it to

A It was approximately l.4 acres; a portion of that .

31
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1 THE COURT: Almost $300,000.00 worth of
2 land, and theﬁ the buildings are about~=—===- '
"3 WITNESS: And improvemenfs.
1 ‘ MR. MEEKS: Judge, if my math is right, it
5 : ~ totals out $795,600.00. .
6 ||, THE COURT: What is the total?
7 ! MR. MEEKS: 5795,600.00; Yoﬁr Honor.'
8 ﬂ' THE COURT: About $300,000.00 in land and
9 j »$500,QO0.00 in buildings. _
.10
11 | MR. KIZER:
12 Q Well, Dr. Golden, marked up hére by the top
13 one of thasge tiqkets, propérty on Dillard Road,‘Roﬁte ’ with a
14 $25,000.00 toth assessment} is all of that property in the.
15 estate, or was somd\of it scld to Golden? Di you sell anything
© 16 to Golden?
17 A. That 1.40, if recald, was sold to Dr. Golden.
18 'Q "How much was le 2
19 h A Well, that me off of is tract that I described
20 | a few moments ago; t the home place fac 29 and going back
) | 1 down Thomas Road”and béck behind the motor lodde, my residence,
22 and on up ind Fidelity National Bank; that came f of that
23 tract. It was two or three tracts that separate deeds e on,
24 a then on Thomas Road==~—-———-—- :
044
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|ge ing cheaper, 1 suppose.the values would be going up.

‘I would say at would be a reasonable value to pu n it.

s
1
]

MR. K : T s all now, Your Honor.

' THE CQ Do u have any questions, Mr.
Meeks?

i MR. MEEKS: Yes, Your Honor, I .

iBY MR. MEEKS:

|

0 Jack, back when, at the time your father dréW‘

1

| the will, I believe that was in December of 1940, is that

;correct?_
y . A December of 1940.
l Q. How old were‘you and yéur broﬁher at that time?
| A I was born‘in 1911,.Februafy, 1911.
Q Who was older, you or your brother?
A M& brother was older.
Q0 How much older was he than you?

A. He was about three and é half years older :than I,
I believe. He was born in 1908;

Q All right; now, were bothvyou and your brother still
living near your father here in the Amherst community af that
time?

A. We lived on the home place prior. Prior to my
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father's death, my father gave me a lot facing 29 across from

Town and Country Shopping Center, and also my brother a lot

adjoining mine. I had built a home on my property and was still

a part of the
of his death.

Q

either you or:

oL P P P

o

correct?

pregnant?
A
0
when the will

A

home place, and I was living on there at the-time
I was living in myvhome,

All right; at the time the will was drawn, were

youf brother married? | |

I was married. I was married in 1933.

' You had been married about seven (7) years?.

October, 1933; October 16, 1933.

Your brother was not married?
He was not married.

And he had not been married previously, is that

That's right.

. Did you have any children, or was your wife

I had one daugher, and she was born August 3,1941.
So your wife was in the early stages of pregnancy
was drawn; is that correct?

Yes.

Now, was the family unit a close unit?

Oh, very close; very close.

What type of business was your'father in?

B5
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A. General merchandise, and he also dealt with real
estate.
Q Did he have any partners?

A. Well, he had; his father-in-law was partner'in'

- some of the properties, and he had some other business and other

stores at onelﬁime ﬁhat he did have other parthers.in;but~the
home place store'Was his. |

Q. A£ the time he drew the will, he just hadAyou two
boys working with him; is that correct? |

A. Yes; he had another storevin Monroe at the £ime,
which he had a partner in that; a man'that operated it and
managed_it; was partner in that bﬁsiness.

¢ Had you and your brother beenvworkiné in:the
family business -along at thaf fime?:

A We grew up in it, during elémentarYISChool and
high school. Of course, my brother went away to college. I
was still 1iVing at home. I went to Lynchburg College. I was
living at home. Because my brother during the time he wés away
at college, that's the only time he‘did not live at home!

Q} Now, ydu said you were married and had'a.child on
the way. Was your brother éngaged to anyone?

A. Not to my knowledge.

Q0 Do you know if at that tiﬁe he was planning to

become married?

36
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A. General merchandise, and he also dealt with real
‘estate.
i Q@ Did he have any partners?
j A. Well, he had; his father-in-law was partner‘in'

! . .
| .
, some of the properties, and he had some other business and other

4 .

| stores at one time that he did have other partners in;but the
|

;home place store was his.

1l

; - Q Aﬁ the time he drew the will, he just ﬁad.you two
lboys working with him; is that correct?
L o Yes; he had another store in Monroe at the time,
which he had a partner in that; a man that cperaﬁed it and
f managed,it; was partner in that'business.
Q@ Had you and your brother been.workiné in_the
family business‘;alohg at tha£ time?
A We grew up in it, during elémentary'5chool and
high school.. Of course, my brother went away to college. I
was still liVing at home. I went to Lynchburg College. I was
living at home. Because my brother during the time he wés away
at college, that's the only time he'did not live at home;
0 Now, ydu said you were married and had a child on
the way. Was your brother éngaged to anyone?
A. Not to my knowledge.
Q@ Do you know if at that time he was planning to

become married?

36
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| A No, not to my knowing.

, Q Did he have any social patterns or social habits
l ’ .
at that time that weren't known to the family?

|

MR. FREEMAN: If Your Honor pleases; I

'

think that calls for a conclusion on the part of this

witness. ' ‘

THE COURT: Lay the propec £

|

‘!-BY MR.MEEKS:
‘ Q Do you know what your brother's»sociél life,ﬁas
like aﬁ_that time, and if your father was aware of it?

| | o A Yes,.I think so, pretty well.

| - Q0 Can you describe that to the Court?

Well, you mean as far aé his friends?

P

Q@ Dating habits and that sort of thing?

A. Well, of course,‘he never did bring any dates
' home. He did say he was going out on dates. He did go out as

| a young man. He weﬁt out. He had friends down—toﬁn, in business
down-town. For example; Trenton Theater was.owned by Buffy
Trent, I believe; and one of his best friends was his son, Jack
Trent. And, of course, they were together most every night,

H

d I believe.

0 He would go out almost every night with his friends:

37
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j " A Right.

; Q0 Now, this old Trenton Theater, did this have a
i .
‘stage show as well as a movie and show girls?

] A. Yes, I believe they called them road shows.

| .
‘ ‘ 0 Was he dating the girls in the shows there?

! A. Oh, yes; he dated them.

|

: Q‘ Well, were you and your brother both working at thej
| store at that time?

A. Well, we worked, as I say; we grew up in the store,

;and, of course, we worked after school hours. He didn't f

require us to do but so much. Of course, as we got older, we

did begin to work in the store more and more.

0 About this time when you éll were working in the
store and hé_was dating_the show girls, did you ever havevto come
in early and cover for him? Was that made known to your father?
Did he come in late? |

A My father------- Of course, he was living at the
home placerwhich was next to.the store; of course, he was aware

of his goings and comings; all of our goings and comings.'

MR. FREEMAN: If Your Honor pleases, I have-
to object unless the relevance of this' line of
questioning becomes apparent.

THE COURT: I assume Mr. Meeks is going to

)
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connect it, make it relevant in some way. It seems

he's getting a little far.

i
jBY MR. MEEKS:
i Q Ail right; was the family affiiiated,with any
'church in particular at that time?

A. At that time we were members of'Cdllege Hill
}Baptist Church. The reason for géing back to College Hill
‘Baptist Church, my'brother being a member of the locai church,
ithe‘family.grew up in that one, my father lived in.Cémpbeii
| County, and thén he operated the business on Fort Avenue;.and
he and his family and élso on my mother's side of the family,
aﬁtendéd-College Hill Baptist Church.

Q Did the family, meaning your mother and;jour
father and your broﬁher or your wife and yourself, attend
church together of regularly? |

A. Oh, yes; we did.

Q Did your brother go with you all each week?

A He did sometimes. He wésh't quité as regular as
some. |

0 Did you and your wife spend much time with your
father at his home place?

A Well, my wife's family lived next door to my

family. And, of course, my wife and her mother and father and

39
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| other relatives were visiting) and my relatives visited back

|

iand forth. They were very close.

RO

T

|

| MR. MEEKS: If I may j ave a moment

! with my notes, Ju
{ v

Conti 1ng$

0 Jack, changing the time ffame qf the questions
I've been asking; I'll come back again»to this pufported agree-
ment.. You, yourself, did hot'dictate-what the wqrding of that
agreement would be, did you?
A I had no part in that.
Q x believe your attorney at that time was Mr.
Kizer? |

A Mr. Kizer; I believe at the time that Mr. Kizer

was contacted by Margaret, and I don’'t know just who said what

they wanted in the agreement or how the wording was, but Mr.
Kizer contacted me and disqussed it, and then he drew it .up.
Ahd so then he and I went to my brother's home with the agree-
ment to see whether he was willing to sign it or wanted to sign
it. But he would not sign it.

0 all fight; one other question back about the time
your father wrote his will. Was he ill at that time or having

any health pfoblems?.
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A. He had had bad health for a number of yeafs.
Q0 Do you know what the natufe of that health problem
was?

A. He had a blood pressure conditioﬁ,va combinatien,
of things. One of the things he became very concerned abouﬁ was

diet. He was going to a number of doctors, and they almost

made him afraid to eat; and he later developed pellagra because

of the deficient diet.

0 What is pellagra?

A I think thats a‘nutrition problem, failing fo eat
the proper dief, and he did'thet because the doctors said not

toc eat this and that.

¢ Jumping back up again to this purported agreement, .

| when you took it to your brother; was he ill or well?

A. At that time he had had surgery, at that time.

Q¢ Didn't he have cancer of the throat?

>

Right.
¢ Had he had what's referred to as a tracheotomy?
A Right, and he had a tube in his throat, in his

chest, I believe. Of course, he had a speech problem.

BY THE COURT:
Q When your mother died in 1975, did you and your

brother agree, or did you agree or realize you were supposed to

4]
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Fivide the property and end the estate or not?
|
i A. To divide it; you mean as far as some type of

agreement like that?
|

QI meén, you knew the will said upon the death of
:my wife, Lizzie Ford Thomas, the trustees are to divide the
|principal of the esfate equally between my two sons and give
éfull power and authority of the trustees to do ail things

;proper. Didn't you realize that was the end of the estate, and

I
fyou all should go ahead and divide it up?

|

‘ . A My thinking, and I think his was too, that whoever

}

survived was to get the balance of the estate, and that was my

! understanding. I think that's what my father's wishes were when

he drew it up, and that's the reason, I think, I'm thinking that

he didn't sign it for that reason. And we continued on as an

estate, and whoever survived would get the balance of the estate.

Q' Well, if both of you had children it would go to

|| the children?

A. Right.

Q@ So it wouldn't go to the survivor in that case?

A Right. I assume he knew I had the advantage
there, but he still wouldnit sign the agreement as to divide it.

Q. But you were willing to sign the agreemenﬁ?

A. As long as he wanted it, I agreed to go along with

it and do it. See, we always agreed. Sometimes we'd have our

42
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?disagreements, but one would give in to the other for one reason
'or the other to keep peace in the family. And that's more or
i

‘less the way we operated. One would give in to the other. 1If

one felt very strongly about an issue, then the other would

!give into it.
i Q You had a good brother relationship?

f - A Very; I'll say we had a disagreement, but nothing

|

serious at all.

|

@ R THE 3 - ead.

| BY MR. MEEKS:
[ . . ' :

Q@ One or two other questions, Your ﬁonor., With
response to the‘questions that the Judge just asked, you were
agreeable to sign that agreément, I believe you said. You
did not, however, if I understand, believe fhat that stated the
intent of your father? |

A. Right; to keep peace in the family I was willing

to go along with him as we'd done on other decisions; : but for

that reason only,'is the only reason I was willing to sign it
if he had.
Q0 To be accomodating with your brother?

A. That's right.
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IBY THE COURT:

|

Q When did your brother get married; do you know the

i
}date?
; A I‘don'tvhave that date.
|

]
¥

;o ~ MRS. W. T. THOMAS, JR.: 1965.

THE COURT: What was the date?

MRS. THOMAS: May 27th.

THE COURT: 1965.

~Any further questions?

MR. MEEKS: No, Your Honor. .That's 1

P ~ the questions I have.

THE COURT: Mr. Freeman?

CROSS-EXAMINATI

. BY MR. FREEMAN:

Q¢ Mr. Thomas, you' indicated that your recollec-

| the trust created under/the will of youd\ father with the Court;
is that correct?

|
|
|
% tion is that YOu never filed any acsguntings on the estate or
|
|
i A ve never filed any.

Did you ever file any estate income tax\returns

- with iHle Internal Revenue Service?

A. All incomes and payments were turned over to th

44
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Q You don't know whether you have in your possession
any copies of those returns or not?

A. I have some copies. I don't know whether I have
them complete from year to year or not; but I do have some
copies.. |

Q. Now, during the period of the administration of
the trust, I believe you indicated you acquired property from,
time to time in addition to selling property and in addition.to.
encumbering?

A That's éorrect.

Q .Did you acquire any properﬁy after'the death of

your mother?

A I don't recall. No, we've sold some p:bperty; no, |

we didn't acquire any.

] 'Now,~I'believe you indicated when you sold
pieces of property from time to tiﬁe you would just divide the
procéeds; is that correct? |

A Not necessarily. Most times we would leave it in
the estate, but after the estate accumulated more than we felt
like waévneeded in there, we would each take out a given amount.
And then, as I told Your Honor é few minutes ago, from time to
time when something unexpected would come up, emergencies,

we'd have to put it back, and we'd put equal amounts back into

the estate. -
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|

|
|

0. So, you didn't necessarily on the date of the

closing of a particular transaction distribute principal to
yourself, but you might from time to time thereafter that had
been deposited to the estate checking account, you would just
agree to draw, withdraw whétever amount you Qould mufually
agree to at that time?

A That's right.

Q. When was the mortgage put on the préperty'that yo-x

refexred to, I believe the mortgage>payab1e to'Fidelity Amexican

A\ When was that put~on?”
N _ .
A Well, f.course} the first ong/was put on it
even before the construdtion was starteds when the fi;st lease
was signed. And, then, of urse, X was paid off; just like
the motor lodge; that was sold,\paid off when we sold tﬁe
property. Whén we added ne uildings, theh I beliéve this last
one, which is still bei paid now montkly, on the shopping
center,. be on the eaggt sidé; it's not againgt any 6ther property.
It's on that, wh¥ch is to say that's still the amount I stated‘
a while ago.

0 But, I mean, when was it presented, the rrently
outskanding indebtedness, when was the mortgage securing that

debtedness placed upon the estate property?

():)7 JACQUELINE E. SCRUGGS
REGISTERED PROFESSIONAL REPORTER
CULLEN. VIRGINIA
PHONE : 542-5465




10
11
12

13

14

15

.16

17

18

19

23

24

Book 54, page . . This particular deed of
trust is recorded and the parties fo it are W. T.
Thomas, Jr. and his wife, Ma:garet,.and Jack F
Thomas and his wife, Virginia, and Lizzie Fgrd
omas.

WITNESS: As far as my_pefs nal property
or home) it was nothing brought info it. |
| HE COURT: You say‘ ey were ﬁarﬁies.
Was the estaty a parﬁy, or re they just endorsers?

MR. FREEMAN: m'referringAto the deed

of trust, and we hake At captioned here in our notes,

and it says executgfts d trustees under the will of
W. T. Thomas, dgteased; W\ T. Thomas, Jr. and wife,
Margaret; ang Jack F. Thomas \and wifé, Virginia,

and Lizzig¢ Ford Thomas.

MR. MEEKS: If we have t records available

I think it might be the best thing to \jave the copies
ubmitted.

THE COURT: If any of the counsel ‘wish to
file these deeds, copies of them, they may filVAthem

as an exhibit.

BY MR. FREEMAN:

0 You have talked about this proposed agreement'of
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f

! .

| . .

tdivision of the estate. About when--—————----

|

i MR. FREEMAN: I have not seen a copy,

g if Your Honor pleases. Could I inspect that while
I question?

| - - ' THE COURT: Yes; the 4th day of April, '77.

' BY MR. FREEMAN:
| ' 0. Now, I believe it was your testimony that Mrs.
Margaret P. Thomas requested Mr. Hamp Kizer to draw that

agreement?

! : A That was my understanding.

Q Did she ever tell you that?

A No.
- Q@ Who told you that?
A . I believe that Mr. Kizer, the attorney, told me.

Q. Now, you also indicated, I believe, that Mr. Kizer

was your attorney; is that correct?

A Well, he was the attorney for the estate. You
mean my individual éttorney?

Q0 Yes.

A. I didn't have any individual attorney at the time;
In other words, Mr. Kizer was acting as attorney for the estate.

Q Did you have any conversation with Mr. Kizer in

the preparation or the formulation of this particular agreement?
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A. None whatsoever; none whatsoever.

Q0 So you never teld him what propérties were in

' the estate?

A He told me what, that he had drawn this up, and I

i was informed that he had drawn it up, and he said that he wanted

"to take it up to W. T. and Margaret to see whether they were

willing to sign it orvnot; and then we.made'an appointment and
went up to sée if he wouid sign it. |

| Q@ So, the first you knew about this agreement, ohe
day you got é telephone call from Mr. kizer saying, "I've got a
préposed distribution agreement to divide the estate; would yoﬁ
be willing to sign it"?

A Well, he told me; I don*t remember whether it was
adtelephone call or whether I was by ﬁis office personally, but
I was informed that this request had been made that it Be drawn
up, and he gave me the general outline of what was to be in the
agreement. And so he drew it up, and then I was inforﬁed what
was in it; and then we made the appoiﬁtment to go up and see if.
he was willing to sign it.

Q Did you indicate any objection to Mr. Kizer at the
time he told you he was preparing this agreement for execution
to divide the estate?

A As I stated'a few minuteg ago, that I preferred

not to do it, but again=--~-—=—=---
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0 My question was did you tell him?

i
t
|
|
|
; MR. MEEKS: Your Honor, he's answering the
) gquestion. He ought to he entitled to finish his
answer.

THE COURT: - I think he allowed him to. Go

ahead, Mr. Thomas. Repeat your gquestion, Mr. Freéman.

|
|
!
!
|
|
l

|BY MR. FREEMAN:
f
{ o ¢ My gquestion was, did you ever tell Mr. Kizer that
)yqu objected to’é division of the estate during the joint life
jtimés of you and your brother?
A Well, I made it clear to him, which I'm sure he
undérstood, and my thinking was as I stated before, ﬁhét I
wanted to continue it on as it Qas from.fhe time of my father's
.death, but ifvthis is what my brother wénted, I had agreed to
go along with it. And as I stated to Your Honor a few minutes'
ago, I was'Qilling to go along with it rather than cause.
problems in the family.
Q Did yéu tell Mr. Kizer that?
A I told him; oh, yes, I believe I stated that
before; that rather than go under what.had previously been
operating under, the agreement we had been operating under, to.

go
continue that; but if my brother wanted that, that I would/along
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with it.

Q Now, when you and Mr. Kizér went up to meet W. T.
Jr., where did that takevplace?

A, In his home.

0 Had you conférred with Mr. Kizer aboUt‘this

agreement before you went to see W. T., Jr.?

A Well, I believe I stated that before; that he

told me what was in it and what he thought that W. T. wanted,

my brother wanted; and he drew it up acéording £o his wishes.

| Q  And you went.along for the purpose of enéoﬁraging
your b;othe:, 6r at least acquieséiﬁg_in the distribution that
was.propoéed?

A Yes; not encouraging, but just, again repeating,
that just to.keep peace in the fémily, that I would go along
with‘it;_which it'wasn’t my thinkiﬁg that I wanted it té be
done that way, but if'that’s>the way he wanted it, I wouldAgé
along with it.

Q Well, how do»you'think your brother wanted it?
A, As Mr. Kizer drew it up.
Q As he drew it up? Well, was it your impression
that he changed hié mina?
| A. That who changed his mind?
Q Your brother, W. T.?

A. I never knew he had his mind made up to do it.

55

062

‘JACQUELINE E. SCRUGGS
REGISTERED PROFESSIONAL REPORTER
CULLEN, VIRGINIA
PHONE: 342-3463




Rt

10

‘11

12

13

14

15

17

18

19

23

24

|

idrawn'up. And my brother had not'told me that he wanted it to

\
!
i

|
|
|
|
|
|
|
|
l
|
!
|
|
|
|
|
|

I hadn't been told by him that he had made up his mind to do it.

My only contact was through Mr. Kizer, and he never had told
ime that he wanted such an agreement drawn up, and Mr. Kizer

!told me he had been called by Margarét‘requesting that it be

be drawn up. He hadn't talked with me about it.

0 Well, you just stated, I believe, that the agree-

ment was drawn up according to what W. T. had requested it be
drawn? | |

A Well, W. T. was £hrougﬁ Margaret, I-think;-ﬁhat
she cénveyed to Mr. Kizér; "I was thinking ﬁhatrshe was convey-
ing what W. T. said. | | |

0 Are you suggesting that Mr.AKizer’drewiit up
according to wﬁat Margaret_wanted; and you were qung to look
at it togéther that day? |

| A Well, I think he drew it up according to what he

thought my brother, had_been conveyed to him whét my brothef
wanted drawn up; and he had drawn it up in those condifions; I
think. |

Q So, your impression was, he drew it up according
to what he thought W. T. had said he wanted? |

A Well, I don't know whether he said it, because at
the time his speech, he wasn't able to talk, to mitigate-with'

him what his thinking was. I don't know how he got his
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information, but he assumed that's what he wanted; and in the
meantime, when we made the appointment and Qent up there to
him, he read it over and he saw it, but he would not sign it.

0. Now, I believe you indicated that‘Mr. W. T. Thomas,
Jr. indicated he Qanted to have his attorney :eview the agree-
ment. Is that right?

A Well,.he wouldn't sign it; I don't know; he never
did dome back with anything later to ask to sign it; never.did
ask for any changgs or anything with another agreement. I

s

don't recall him ever contacting or makihg any effort to contact

| me, mention to me that he wanted a different agreement from

that,'-He never- mentioned anything to me after that that he
wanted anything different from that. He didn't want that,
apparently; and didn't want anything different. He never
mentioned it or reqﬁgsted that I sign another agreement with
different wordings from that.

0 He affirmatively indicated he would sign the

| agreement the day you and Mr. Kizer were in his home?

A No, I hadn't talked with him about it.

. Q' I mean that day, what did he say? Did he say,
"I'm not goinglto sign iﬁ"?

A. That day wheﬁ it was presented to him, he just

didn't sign it. That was the only indication; he just wouldn't

sign it.
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Did you indicate that day that you would sign it?

(i}
A. I wasn't going to sign it if he didn't sign it.
Q Did you indicate'you would go along if he d4idz
A. Yes; he knew I wouldn't have gone up there with
it if it hadn't been a space on there for me to sign it. It
iwouldn't be any point for me going up there except to sign it.
! Q. So you went up there to sign it?
| .
|
| . .
| under my father's will, and apparently my brother didn't want
| it,” because he didn't sign it.
{ :
|
!
| BY THE COURT:
Q Did he state any reason why he wouldn't sign it;

your brother?

A Well, Your Honor; at the time, of course, he had

this communication, speech problem; but he just wouldn't sign
_if; He just shook his head, no. |
| Q Did he communicate with you in any manner‘through

another person or through writing? Could he write?

A Yes, he could write.

Q0 Why he didn't sign it?

A. No; no reason; I never did get a reason that came
to me why he didn't sign it;.but I assumed because he didn't

want to do it that way. He didn't say he didn't disagree with

A, If that's what he wanted; but not thinking it was
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-any particular paragraph or anything in it; just would not sign
it. I figured, I was thinking that he was in total disagreement
with it. He didn't want to sign anything at all. He didn'tv
-point out to any particular paragraph. |

Q. Did he read it in your presence?

A. Oh, yes; he read it.

jBY MR. FREEMAN:
Q So, in spite of your strong feeling that your

!fathef intended that you get the entire estate if youlshould
sufvive Ww. Tf,vyou were willing to sign the agreehent?
‘ - A, That's right; and I also stated when my fathef
dfew the’will up that it would have been the same thihg if one
iof.us had iéft one year later or ten years later, before I had
:a daughter,.and even afﬁer my daughter was boxn. He wahted to
continue on. I never did press him, and he never did press me
about drawing up anything else. |

@ So, in spite of the faét that you beiieved you

were in effect divesting your daughter's interest éventually

df one-half of your father's estate; that that one half was
going to go to W. T. Jn.;s widow in your so doing, fou were
willing to do it?

A. Well, I never did think too much about how much

my daughter or I am going to get. I was thinking about paying
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|
|
E
|

iabout what would be
'just going along with it fr
l

iindebtedness off and carryi

day and paying this

business. But as far. as
| ,
thinking about what t

future, what my ughter would inherit,

I wasn't concerméd about that. Naturélly I was\goncerned about

her, but at wasn't my thinking.

BY THE COURT:

Q How many children do you have?

A I have just one daughter; one child; one daughter.

Q0 How old is she?

A She ‘was born; she was born in 1941.

BY MR. FREEMAN:
Q It was your impression that Mr.Kizer was repre-
'senting the estate in preparingkthat agreement?

A Yes.

Q Was he compensated from the estate for the

Preparation of that agreement?

A. I haven't paid him anything personally for it.

Q So you thimk— eerr TUMiing for a long
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|
i

‘ 0. When you paid the principal out, did you and W. T.

|
|
l
]
!
i
!
lalways pay it out equally?
| .
i A You mean in dividing it up when we had more
ifunds than were needed?

Q0 Right.

A. Oh, yes; sure.

0 Did you discuss with each other whether the princi-

support?
A Well, my recollection is because it was idle

money that was in a checking account,which Fidelity wasn't paying

|

!

l

I

J

| , .
’pal being distributed was needed for your maintenance and
e

|

|

|

!

|

i

interest on checking accounts, and to get that money working.

Q So you were distributing principal irrespective

| or any concern whether it was needed for your maintenance and

'Support as beneficiaries under the trust?

A Well, we could always use it when we got it,
but it wasn't necessarily a time we had a demand note or'anything.
0. More a matter of convenience as to when it suited?
A. Well, just a ﬁatter of it being there and just
éutting it fo work. And many times we had to put it back in
the estate because something would come up. If money.was
needed back in the.estate.we'd have to write our personal check

and put it back in the estate.
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| D. HAMPTON KIZER, Jr., being first duly

sworn, testifies as follows:

DIRECT EXAMINATION

EBY MR. MEEKS:
E Q Mr.»Kizer; you've already heard the testimony
éaround this purported agreement.. Do you fécélihﬁho contacted
iyou about the agreem»n:t and the circﬁmstances‘of that contact?
A ‘Yes. | |

Q0 Would you explain that, please?

A. My recollection is that, I think it was about the

time they wére having some probléms with tenants over‘there; and

'of Mr. Thomas with reference to the part about if one died or
something like that. It was something about that; I didn't
haw a copy of the will. I told her I would get it. I gotra

copy. And from my conversation with her------- I don't remember

every word—-————-—- either I suggested it or she, I don't know; it
could have been me; that I thought there were some seriousv
!problems that could be raised about that will; that if they made
a division, that it would put it to rest.

My recollection is that I madé—it, I drew it; I think
I sent Jack a copy, and I think I turned the original over to

Mrs. Thomas. My recollection also is that it was not signed.

that Mrs. Margaret Thomas called me and asked me about the will -

y 3
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Q But the contact to draw the agreement came from

Mrs. Thomas; is that correct?
A. She's the one that talked to me first about it,

yes; the only one that really originated it, as I remember.

f ' '~ MR. MEEKS: That's the only gquestions I
P :

| have of MR. Kizer.

|
f - _ CROSS~EXAMINATION
| BY MR. FREEMAN:

Q Mr. Kizer, did you ordnarily confer with Mrs.

Thomas in your capacity as representing the estate? did you
confer with her from time to time?

A I didn't have all of that dealing. Now, what we

were talking about, at that time they had had some problems with
tenants in the.shopping center, and that waé the only thing that
I know that I was doing for the estate at that time;

Q@ I have a copy of a letter which was sent over your
letterhead on Septembe: 16, 1976, which I would like to introduce

as defendant's Fidelity and Margaret P. Thomas's exhibit.

THE COURT: Defendants' Exhibit A.
MR. MEEKS: We merely ask that the proper

foundation be laid; as this is a photostatic copy; we
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ask that proper foundation be laid as respective to

the best evidence rule.

|
|
l
!
!
i
|BY MR. FREEMAN:

| Q@ Is that in fact a copy of a letter that you sent to
| ‘ .

i Mr. Pete McClenny?

|

! | A Yes, it is.

| Q. Would you read that letter, or at least the first
!

icoupie of paragraphs of that letter aloud so that everyone can

. hear?

| 1 wrote to Pete McClenny.

I

l

|

P : B Now, I can explain it very clearly. I am writing,
: ,

{

|

l .

Q Would you first read the first two paragraphs?

| |
; A That's what I'm trying to do. 1It's addressed to
! Mr. McClenﬁy;‘dafed September 16, 1976. Dear Pete; re: Estate

;.of W. T. Thomas. "I am writing on behalf of Mr. Jack F. Thomaé,
and he égrees fhat the estate should be divided between himself
and W. T. Thomas, Jr. There are several possibilities; one, a |
deed from the executors conveying to Jack F. and W. T. Thomaé a

one-half interest in the real estate,'and an assignment by the

executors to J. F. and W. T. individually. This will pass from

the estate to the individuals, and I think would comply with the
terms of Mr.>Thomas's will.”

May I have the date on that agreement?
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MR. MEEKS: April 4, '77, I believe.

MR. FREEMAN:

i
i THE COURT: April of '77.
!
|
|
|

Q If you wish to summarize what was=—==-—=====-

A, The letter spéaks for itself. What happened aﬁ
that time, if Your Honor pleases, Mr. McClenny.had.communiéated
with me; was representing Mr. W. T. Thomas, Jr.{ he had talked
about selling the property, our getting it appraised and so

fo:th; and we talked about whether Jack would buy it. Atfthat

time we went to the Fidelity Bank to see if that loan could be

|

‘!assumedﬂ As I recall, Mr. McClenﬁy checked thevrecords over
!:here and found it could not be assumed, and that if Jack bought
it, he'd‘havé to negotiate another loan at a higher'ihterest
rate. Those things were in an effort to settle it; but as I

recall what Mr. McClenny was asking me was, he wanted to see

about selling it.

Q Were you in the preparation of that agreement

‘representing the estate, or were you representing Jack or----

I'm not clear----- In your letter it says, "I'm writing on behalf

| of Jack"?

A. That's way before. Look at the dates there, now.

That letter is much earlier. That agreement was later.

Q0 That was in September of '76, and the agreement
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was dated April of '77.

! A. On that agreement, Mrs. Margaret Thomas called me

’about it. That originated, the process by which it was drawn,

iI can't remember every word, but we talked about it. We talked
!about the will. I think I told her that some questions could

fcome up on that will. I may have suggested it to her. I was
!dealing with Mrs. Thomas at that time originally. I also
|

;communicated with Mr. Jack Thomas. I sent him a copy so he would

know about it.

|
' _ .
j Q@ All right; was it your impression then that Jack
| ' ' '

i
'

Thomas was in agreement with the terms of that particular agree-

A. My recollection is somewhat like what he testified

to today; that he would have signed it if his brother had signed

it. But when Mr. W. T. didn't sign it, that ended it.

i

And the rest of the thing, the only other thing I

know that dealt with was with Mr. McClenny.

MR.EREEMAN: That’s  all the questions I

have.

REDIRECT EXAMINATION

| BY MR. MEEK8%

Q. Just a couple, Mr. Kizer. With respect to the
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letter you just mentioned, one dated September 1l6th, did I
understand you correctly to say this was written with a view
to Jack purchasing the property, all of the property, itself?

A I think it grew out of my negotiations with Mr.

McClenny and others. The question was, I think, that Mr. Mc-
Clenny wanted to get it sold. The other question was, was Jack
| interested in buying‘it; and if so, was it a possibility of

|
l
i
!théir getting together. And that's when we checked the deeds

'of trust ‘and things to see if the loan cbuld bé_assumed.

; ! o Q All right.

! A. Jack went to the bank. If I remember, Pete came
over here and looked in the records and found outvthat.it coﬁld

i not be assumed.

'

MR. MEEKS: All right; that's all

questions I have.

THE COURT: All right; u may step down.
THE WI STANDS ASIDE:

E COURT: Do you. wa to call Mr. Thomas
back?
MR. MEEKS: I want to call Mr. Thogas back

for two or three questions.
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+

ecking account, we would divide whatever income or principal
or whatever was in there.
Q0 You were dealing with dollars; you didn't Aable it?

We were dealing with dollars; that's 1.

MR. MEEKS: That's all ¥ have of Mr. Thomas.
M FREEMAN: I don'£ have anything further.
MR. KS: We dori't have any other

witnesses, Your Hongr.

T WITNESS S DS ASIDE:

WILLIAM M. MCCLENNY, being first duly

sworn, testifies as follows:

DIRECT EXAMINATION

- BY MR. FREEMAN:

Q@ Mr. McClenny, I'm going'to show you a copy of a

{ letter that I'm going to request the Court to indicate as

; Defendants' Exhibit B.

MR. MEEKS: Your Honor, with respect to any

80

(75

JACQUELINE E. SCRUGGS

REGISTERED PROFESSIONAL REPORTER

PHONE: 542-5465

i CULLEN, VIRGINIA




S 10

11

12

isf
14
15
18
17

18

19

21

22

23

24

representation in the letter as to what W. T. Thomas
says, feels or indicates, that would be hearsay, énd
we object to any material in that letter by Mr.
McClenny stating what W. T.'s opinion.would be; And
we object to thatlas'hearsay. .

THE COURT: Let me see the }efter just a
minute.

MR. FREEMAN: All right, sir; (Handing
letter to The‘Court) |

THE COURT: THis is Defendants' Exhibit B;

letter from Mr.-McClenny to Mr. Jack F. Thomas,

dated August, 1977. I don‘t think it's anything

_objectionable about that. It's already been proved,

Mr. Meeks.
MR. MEEKS: We respectfully would like to

save the point.

THE COURT: I don't think it's anything in

there that could be prejudicial. Mr. Jack Thomas
agreed to it, and I don't think it's anything

possible that could be prejudicial in it.

BY MR. FREEMAN:

0. Mr. McClenny, did you in fact prepare the letter,

a copy of which you have in your hand there?
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A. Yes, sir.

Q@ And did you do it in your capacity as an attorney
!representing Mr. W. T. Thomas, Jr.?
!
; A. Yes, sir.

MR. FREEMAN: That's all the questions I

have.

CROSS-EXAMINATION

BY MR. KIZER:

Q That letter, I believe, was written when you and
I were trying to work out a possible compromise, division of the

estate, wasnlt it?

A. That might have been my first letter to Jack about

it; I'm not sure. But I know you and I tried to see if we

couldn't work it out.

[ - 0 - We were trjing to see, your client wanted to sell
it and divide it, is that correct?

A. My client wanted a division by sale or by'pafttion
if we could get it either way. But it was proposed a sale,
because they felt like that might be the best mgthod{

Q And didn't you come and éheck the records over
here in the clerk's office to see if that loan could be assumed?

A. That's my recollection; that there was something
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i against it's being assumed at that rate.

exact terms.

I don't recall the

0 And you found it couldn 't be assumed at that

A. That's my recollection.

' rate; they'd have to negotiate a new loan?

MR. KIZER: That's all.

- THE COURT: All right, sir; you may éte

\down.

' THE WITNESS STANDS ASIDE:

THE\ COURT: Any fuyther evidence, gentlemen?|

Does the defense\have any evidence?

MR. FREEMN No, sir.

THE COURT: Gantlemen, we're getting a

little close tg the, in fa

we've already passed

the time fotr the next case on the docket today..

We're gding to have to come back One more time,

becaise I want to study the briefs.

hance to even read them at all, and I wagt to study

haven't ha

the will and file a little more than I did twday.

What I'd like to dq

I will hear arguments) if you

is set a date on

wish to make oral
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