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'1nst1tutlon of this suit and presently resides at the address

~in the caption above.

ROBERTA L. ROBERTS, . '~ Filed 07/25/75

Complainant ' |
VS : ‘ : IN CHANCERY QL’ ,QX %
: |
'GILBERT FRANCIS ROBERTS, SR. : c?“‘ ' |
4000 Laurel Road . _ “; g@bj o
Alexandria (Fairfax County), : ek oW
Virginia, 22309 : ) B

: : . R N W3 4‘/ /
. 3 \’\ \)“ - rd
: : ' fﬁP“*‘L\“qr’* ('C;_S _)/. 2
. Defendant , 2 ~ w"“J'PNO- ////f%
. . ok -

) . 1
‘BILL OF COMPLAINT FOR DIVORCE «“‘ oo

COMES NOW the complalnant Roberta L Roberts by
counéel, and for her bill of complaint for divorce in the -above
styled causé-respectfolly'states as follows:

4»“1. That your complainant-is'and has been an actual
bona'fioe'resident and domiciliary of the Commonwealth of
Virginia;'County of ?airfax,,for more than six months next preced-
ing‘the institution of thia suit; that the defendant, Gilbert
FrancisARoberts, Sr., is also an actual bona f1de re51dent and
domiciliary of the Commonwealth of Virginia, County of Fairfax,

and has- been such for ‘more than six months next preceding the

htZ..bThat the parties hereto were lawfully married on

tbenéist day of December, 1568, in Fairfax County, Virginia; and
there was one child born of this marriage, to-wit: Gilbert
Roberts Jr. born June 11, 1969; who.is:inbthe care, custody
and cont;ol of your complainant, Roberta L. Roberts.

o 3. That your complainant, Roberta L. Roberts; is a fit
and proper person to have both temporary and permanent custod&
of the minor child of the parties hereto, to-wit, Gilbert Roberts,

Jr.

4. That the last place of cohabitation between the

EAY

Parties hereto as husband and wife was at 4000 Laurel Road,

- . - : . A

A

. - l -




Alexandria {Fairfax County), Virginia, 22309.

, S That~the'parties hereto are over the age of 18‘year
members of the Caucasian race, and neither is a membef of the
Armed{Forces of the United States of America<on active:duty.

6. That the defendant during the course of this marriaj
has been cruel and abusive and threatening_to your complainant,
both verbally and physically, and has in'}ecentvmonths prior to
the filing of this bill of complaint, shoved and pushed your -
complainant around without regard to.her safety, threaténed to
quit his jbb and iéave the comblainant and their minor son withou
funds, has told her in front of witnesses.to get out of the
jointly owned home of-the parties, that he didn't love'hef and
didn't want‘to live with her any longer, has taken the ohly car
of the parties away from your complainant so that she is unable
to perform the normal duties ofA a wife and mother; further,
that the parties hereto are sharing séparate bedrooms because of
the cruel and abusiyé conduct of the defendant“towards the
cohpiainanf; and the defendant has, in addition to the aforesaid,
'refﬁsed to_give_thé.wife enough money to support herself and the
minor¢cﬁild;~all*of whith’éctS“and~condﬁctron'thp-part'of the -
‘_deféﬁdant are fént?mount to,desertion (constructive) from the
lgt-day of;June; 1975, up to the present time, and there is no
!'hope or pngibility of.é fecénciliatiOn. -

o WHEREFORE,;ﬁpon the premises considefed,‘your complain-
ant prays as follows:

FIRST: That the said Gilbert Francis Roberts, Sr.,
be made a party defendant to this Bill of Complainf for divorce
and be required to answer the allegations of said complaint, bu;

not under oath, answer under oath being hereby expressly waived.




SECOND: That all proper processes may i55ue, inquiries
be directed, and depositions of witnesses be taken.

THIRD: That your complainant be awarded both temporary

“~
~

and permanent custody. and control of the mlnor\chlld of the partie

hereto to-wit, Gilbert Roberts, Jr., born June 11, 19689.

FOURTH:_ That your(tomplainant be awarded‘aAdecree of

-diVorce, a mensa et thoro 'from the defendant, Giibert Francis

" Roberts, Sr., on the grounds of wilful desertion and abandonment

(comstructlve) from the 1st day of June, 1975 up to the present
t1me, ‘with leave to merge the same into a final decree of divorce,

a vinculo matrimonii, at the end of the statutory period of time.

FIFTH: That your complainant be awarded both tempofary
and permanent alimony and support for herself, court costs and
counsel fees, and such other and further relief as to this court

may seem meet and just.

.

ROBERTA L.'ROBERTS;;Complainant

MABTHLA.GANNON

By
Counsel

MATTIN XK. GANNON
MARTIN A. GANNON .
Counsel- for Complalnant.
801 N. Fairfax St., Suite 207
P.0. Box 1286
Alexandria, V1rg1n1a 22313
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~ Filed 08/12/75 T
ROBERTA L. ROBERTS
Complainant
In Chancery No. 46877
vs. o .
ANSWER. AND CROSS—-BILL
GILBERT FRANCIS ROBERTS, SR. : S
Defendant

-
N
-

Nl S Sl bl S Sl i

COMES NOW the defendant, Giloert‘Prancis Roberts, Sr;, and
for anawer to the bill of complaint heretofore fiied against him
answers and states as follows: o | |

1. That he admlts the allegatlons contained in Paragraphs
1, 2, 4 and 5 of sald bill;

2. That he denies tne.allegations contained in Paragraphs
3 and 6 of said biii and calls for strict proof of  each and every
allegation contained therein.

AND;”having fully-answered said.bill of complaint,'this
respondent prays that the same may be hence dismissed.

AND NOW, by way of cross- blll of complalnt against. the com-
plalnant herein, your defendant and cross- comnlalnant respectfully
represents unto rhe Court as follows:

.'l{ -That both parties hereto are actual and bona fide resi-
-.dénts and'domicilraries of the State of Virginia,'County of.Fairfax,
‘and ha;e.been such for more than six months imﬁediately'preceding e
“the instirution of this auit; |
. 2. fnat rhe partiesllaat lived and oohabited together'as‘
" husband and wife in Fairfax_County, Virginia,vat 4000 Laurel Road.

,3. - That the parties hereto were married on theA31st day"of
December, 1948;_in Fairfax County, Virginia.

4. That there was one child born of the marriage, namely:
Gllbert Franc1s Roberts, Jr., born June 11, 1969.

| 5. That on the 1lst day of June, 1975 the compiainant and
:oross—defendant, Roberta L. Roberts, voluntarily and willfully

N
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did desert and abandon the defendant and cross complainant, Wlth“"
out just cause or excuse; that there has been no resumption of
marital cohabltation between the parties since the date of separa-

tion, and there is no hope nor probablllty of a reconciliatlon

\"'

between them. -

6. That both parties heretouare over the age of 18 years,
members of the caucasian race,'and'neither party'is a.menber of
the armed forces of the United States. |

N TENDER CONSIDERATIO& WHEREOF and forasmuch as your cross-
complalnant is remediless in the premlses, except by the aid. of a
Court of Bqulty, where matters of thls kind arxe alone properly

cognizable, your cross- complalnant prays as follows:

a. That he may be awarded a limited decree of divorce

(a mensa et thoro) from the cross-defendant on the ground of

desertion ey1st1ng from the 1st day of June, 1975 and continuing
to the present time, with leave to merge the same into a final

decree of ‘divorce (a vinculo matrimonii) upon expiration of the

statutory perlod,

:b. That. the cross complainant be awarded such further
"and general relief as thevnature of this cause may require and
theiCourt deens just.

GILBERT FRANCIS ROBERTS, SR.
Defendant and Cross-Complainant

'QUINLAN H. HANCOCK, p.d. . |
421 King Street, Suite 209: BY: _
Alexandria, Virginia 22314 ! . Counsel = __ .~ __

and cross-bill was mailed, postage prepaid, this day of August,
1975, -to Martin A. Gannon, Esquire, Post Office Box 286, Alexandria

Virginia 22313, counsel for complainant ard cross-defendant.

mHIa IS TO CERTIFY that a true copy of the loregoing answer

Quinlan H. Hancock

A



ROBERTA L. ROBERTS,

< ) “Filed 05/04/78
. : ) o ,
Complainant/ )
Cross-Defendant, )
[N 7 ) - »
v. ) IN CHANCERY NO. 46877
GILBERT FRANCIS ROBERTS, SR., ) COMMISSIONER'S REPORT
) .
Defendant/ ) )

Cross—Complainant. )

N - The undersigned Commissioner in Chancery to whom the above-

ﬁmentioned-suit was referred.hy a.Deoree.entered on the”29th-day o

" of August, 1976, executed the provisions of said Decree by receiv-

.1ng ev1dence ‘at a hearlng which was held at 10:00 A.M., July 25,
1977,.1n the office of your Qommlssloner, 4084 University Drive,

.Falrfax, Virginia. |

;_ In consideration of the evidence, together with the pro

'ceedlngs in this cause, the unders1gned respectfully reports his

;ifindings as follows: |

i 1.j Notice. Due and tlmely notlce of the hearing was given

1
the Defendant/Cross Complalnant.

@

€

2. Dom1c1le, Residence and Venue. The statutory domioile,

.
3

'resldence and venue requlrements have been properly l'eged and
fproven. The evidence submltted at the aforesald hearlng proved
:w1th~suff1c1ent corroboratlon through the testimony of ‘the
Complalnant/Cross -Defendant, Roberta L. Roberts, and her witness,
Paula Landis Givens, that- the Complalnant/Cross Defendant is a
' ;re51dent of Falrfax County, Vlrglnla, and has contlnuously

‘resided in and been a dom1c111ary of the Commonwealth of Virginia

for more than six months next precedlng the institution of this

x 547
nio 22030

suit.
The Subpoena in Chancery with Bill of Complaint attached
anus ~was served upon the Defendant/Cross—-Complainant by posting a true
ot Low Cicopy‘of same on the front door of his usual place of abode.

A

- 6 -




~

The parties last cohabited together as husband and wife

“in Fairfax County, Virginia.

3. When and Where Parties Were Married, Age and Race.

N~

The parties were lawfully married on the 3lst-day of December,

1968, in Fairfax County, Virginiaa

The Complainant/Cross—Defendant and Defendant/Crossé'

)
) t

.Complainant are both over the age of eighteen years.

Both Parties are members of the Caucasian race.

4. Whether or Not Grounds for Divorce Have Been Proved.

;The evidence submitted at the aforesaid hearing proved with

i
h : . :
;Cross—Defendant, Roberta I'. Roberts, .and her witness, Paula
ELandis Givens, that the partie§_VOluntarilv/separated from each
fother on the 5th day of July, 1976; that the parties have since

3t

;1ived separate and apart and that the separation has been contin-
juous and without interruption. Other grounds for divorce were

i , . o

.alleged in Complainant/Cross-Defendant's Amended and Supplemental

“'Bill of Complaint for Divorce and Defendant/Cross-Complainant's

éAmended_CrossFBill of Complaint. The allegations as to. these

. f'addigional-grounds'for‘diﬁorcevwere”hot determinative for—the -

;follOWing reasons:
‘ (3) Thé.evidence squitte@ at the aforesaid héafing
Zéfaiiea to'proﬁé.wifh sufficientléorﬁqsoration that Defendant/
ﬁCroés—Complainaht pursued a course‘of Q}uel and abusive céhduct
Jtoward thé Complainant/Cross—Defendant, which fendered further
cohﬁbitation a danger to the Complainant/Cross-Defendant’'s wéll—
';,being; or that said conduct cons£itutea a constructive desertion.
The evidence proved with sufficient corroboration that the

Defendant/Cross-Complainant did curse and insult the Complainant/

C A

- 7 -

;;sufficient corroboration through the testimony of the Complainant/i

1
.
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low

547

HANES

Cross-Defendant on several occasions during the period June 1
through July 25, 1975. However, the allegations regarding non-

support and physical abuSe were not corroborated and were in fact

”denied by befendant/Cross—Complainant. The euidence clearly

established that Defendant/Cross—Complainant ordered Complalnant/

Cross Defendant tn ]eave thc marlta] home in June of 1975 but

.. the Complalnant/Cross Defendant-dld not leave. 'In fact, Com-

_plainant/Cross—Defendant's own evidence established that she

2 ,

'continued to sleep with Defendant/Cross-Complainant during the

perlod June 1 through July 25 1975. Further, -she continued to

‘have sexual relations with’ the Defendant/Cross—Complalnant unt11

;she flled her Bill of Complaint on July 25, 1975 ,'Thereafter,

iiapproxlmately one year later on July 5. 1976. A‘“, B

Complalnant/Cross Defendant contlnued to res1de w1th Defendant/

Cross Complalnant untll his departure cor an overseas assignment

—

Kl
e

A d1vorce cannot be granted merely because the

B e Lo

Jhusband and w1fe are»unable to llve together in peace and harmony.

The cruelty that authorlzes d1vorce is anythlng that tends to

ic
1l

B
'

bodlly harm and thus renders cohabltatlon unsafe or expressed

otherw1se anything that 1nvolves danger of 1life, llmb or health.

= The law does not permlt courts to sever marriage- .bonds and to

?break up households merely because husband and w1fe, through

.}unruly.tempers, lack of patlence, and uncongen1a1 natures, live

:unhapplly together. It requlres them to .submit to the ord1nary

) consequences of human 1nf1rm1t1es and unw1se selectlons, and the

A;mlsconduct which w1ll form a good ground for legal separation

'"must be very serious and such as amounts to extreme cruelty

I
; .
|

L 22030°

" 990.

‘entirely subver51ve of the famlly relations rendering the associa-

tion intolerable. Upchurch v. Upchurch, 76 S. E 2d, 170, 194 Va.




Considering the evidence of alleged mistreatment

 'prior to July 25, 1975, the date of the filing.ofuthe original
Bill of Complaint herein, Complainant has failg@ to prove with
sﬁfficient corfoboration that she was entitled to a di&orce based
‘on cruelty or constructive desertion as of June of 1975;‘__

(b) The evidence submitted,at‘;he¢aforésaid'hearin§
';failed to.prove-witﬁ sufficient corrobofation~that the Complainaﬁt/
.Cross—Defendant did on the first day of Jﬁne 1975\ withdut juétu
; Cause or provocatlon, w111fully desert -nd abandén the Defendant/

n
’Cross Complalnant The ev1dence proved with sufficient corroboratio

that the wife did not-I;A;;—the marital re51éeﬁc; on Jﬁhe 1st of
'1975. On the contrary, the-evidence established that the Qife
continued_to perform.éii.of her wifely duties until the filing of
“the Bill‘of Complainf on July 25, 1975. Theréfore, there was no
desertion by the WiféAas of the first day of June éf 1975.
N (c). Defenaant/Cross—Compiainant is precluded as a
;matter of iaw‘from a11eging and provinﬁ'that—théjgompléinant/

Cross—Defendant deserted him on Depémoer 6, 1976f since said

fdgéé{}%gn”would have taken place during the” pendency of a divorce

;proceéding. Alls v. Alls, 216 Va. 13, 213 S.E.2d 16 (1975). See

‘also Painter v. Painter, 215 Va. 418, 211 S.E.2d 37 (1975).

5. Whether or Not There Are Property Rights To Be Settled.

‘The parties have property rights to be determined by this Court.

ﬁ,' _6,_ Recommendation. Your Commissioner -recommends that the

;Complainant/Cross—Defendént be granted a divorce A VINCULO

S .

- MATRIMONII on the grounds of separation without cohabitation and
‘" without interruption for more than the statutory period of one

‘year.
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‘
B

ERoberts, Jr.,_born June 11, 1969.

7. Other Pertinent Matters. Neither party ista:member of

‘the Armed Forces of the United States.

One child was born of this marriage, namely,Gilbett
. . Y .

4
A

8. Certificate of Service and Independent Investigation.

:Your Commissioner hereby certifies an independent investigation

‘has been accomplished by contecting Mrs. Bonelle Riddich, who

corroborated the statements of the'Complainant and hef witness in

nregard to the Complainant's domicile and residence as glven in

'the dep051t10n.

7

Your Commissioner further certlfles that Notlce of the

~filing of this Report has been served upon Ilona Ely Freedman,

_Counsel for Complainant/Cross-Defendant, 532 North Washington

'Street, Alexandria, Virginia 22314,

Street, Alexandria, Virginia 22314, and to Quinlan H. Hancock,

counsel forVDefenaant/Cross-Complainant,'313 North Washington

L3

= “Robert AL/Lawrence
Comm1551oner 1n Chancery




ROBERTA L. ROBERTS “Filed 05/12/78"
Complainant and
Cross-Defendant

vs. In Chancery ﬁo. 46877

GILBERT FRANCIS ROBERTS, SR.

Defendant and
Cross-Complainant

EXCEPTIONS TO REPORT OF THE COMMISSIONER IN CHANCERY

COMES‘NOW the defendang and cross—complalnant, Gilbert Francis
Roberts, Sr., énd exéepts Eé Ehe répbrt of the‘Commisgioner In
Chancery.filed-herein, and in support thereof étateé as follows:

l. The defendant and crqss—cﬁmplalnant exéepts'tq Paragraph
4 of the Commissioner's report which staﬁes:that'thelevidencé sub-
mitted proved with sufficient corroboration that thé'parties
:vq}QEgggilz.separated from each other on the 5th day of July, 1976.

2. The defendant and cfoss—éomplainant excepts to Paragraph
4 (b) of the Cohmissioner's report wherein the Commi;sioner states
that theréHWAs no desertion bf the wife as of the lst day of ane,
of 1975.° , | o i o

A3: Thé defendantvand cross—-complainant excepts to Paragraph
4 (c). of the .Commissioner!’ s'report wherein the Comm1551oner states.
that ;gé defendant and c:oss-complainant ig precluded};s a matter
" of law from alleging,thé proving that the‘éomplainapt and cross-
Adefehdant»deserted him on peéembéf 6, 1976.

4. Your Aefendant'and érqss—complainant-éxcepts~to the Com-
missioner's recommendation that the complainant ana Cfoss—defendantv

be granted a divorce on the grounds of a one Year separation.

GILBERT FRANCIS ROBERTS, SR.
Defendant and Cross-Complainant

QUINLAN H. HANCOCK, p.d. o Counsel
313 North Washington Street
Alexandria, Virginia 22314



~ Filed 11/02/78

-
N~

ROBERTA L. ROBERTS

]
Complainant ] .
-1 In Chancery No. 47877
vVS. ] _ » .
: 2 Bl NOTICE

GILBERT FRRMNCIS ROBERTS, SR. ) C &

' Defendant )

To: . ROBERTA L. ROBERTS, Complainant

c/o Ilona E. Freedman
532 Horth Washington Street
Alexandria, Virginia 22314

TAKE NOTICE that on Friaay, the 17th day of llovemkber, 1978,

at ten o'clock a.m., or as soon thereafter as counsel may be heard,

1 shall appear before the Circuit court of the County of Fairfax,

Virginia, at the courthouse thereof, and ask the Court for leave

Ato‘file an amended cross-bill of,compléint alleging that the

¢omplainant,.Roberta L. Robefts, has committed adultery since the

hearing before the Commissioner In Chancery in this cause, in

reto and made a part of this

L4

accordance with the motion attached he

notice.
GILBERT FRANCIS ROBERTS, SR., pefendant

By:

Counsel

QUINLAN H. HANCOCK, p-d.
313:North Washington Strect
alexandria, Virginia 22314

TIIIS IS TO CERTIFY that a true copy of the foregoing notice
was mailed, postage prepaid, this ;rﬁ// day. of ovember, 1978, to
Ilona E. Frcedman, 532 orth Washington Streect, Alexandria, virainia

22314, counsel “for the complainant.

Quinlan H. Hancock



~ IN THE CIRCUIT COURT OF an COUNTY or FAIPFAX
: : Filed 11/02/78

ROBERTA L. ROBERTS
: Complainant
S o In Chancery No. 47877
vs. . '
| MOTION
GILBERT FRANCIS PROEERTS, SR.
Defendant

. .

COMES NOW the defendant Gllbert Franc1s Roberts, Sr., and
moves this Honorable Court for leave to file an amended cross- b111
of complalnt in this cause, and in support thercof states as

follows: .

_1, That 51nce the hearlnc before the Comm1551oner In Chancery
in thls cause,'and even since argument on the exceptlons to the
' Commissioner s report the defendant has learned that the complain—
~ant, Roberta L Roberts, has been engaglng in acts of sexual
1ntercourse w1th an unldentlfled male, and

2. That to grant the complalnant a\dlvorce without fault

would be inAviolation of the laws of the Commonwealth of Virginia.

JHEREFORE your defendant prays for leave to flle an amcnded

‘ cross blll of complalna in this cause.

T ' o ,'4 GILBERT FRANCIS ROBERTS SR;,'Defendant‘

Counsel

QUINLAN H. HANCOCK, p.d. |
313 North Washlngton Street
Alexandria, Virginia 22314

THIS IS TO CERTIFY that a true copy of the foregoing moticn

was mailed, postage prepald this 2,7,/ day of ‘tiovemnber, 1978, to
Ilona E. Frecdman, 532 Morth Washington Gtreet P1e>ano31a, Virginia

22314, counsel for complainant.

Quinlan H. lfancock




- : - T T Filed 10/22/79

! ROBERTA L. ROBERTS, - - *
Complainant *
vs. - ‘1hff, . * ,CHAnCERY 46877
GILBERT FRANCIS RannTs; SR., S ¢ |
| Defendant e .

. MEMORANDUM OPINION

On May 4, 1978, .the Commissioner .in Chancery recommended

i
! that the w1fe be granted a dlvorce based on the grounds of the

partles llv1ng separate and apart for more than one year. The
husband took exceptions to the recommendatlon and on August 31,
1978, the Court. overruled the exceptlons, granted the wife a

dlvorce together with spousal and child support.

From the latter date to January 4, 1979, counsel disputed

the wording of'proposed decrees and had conflicting court

calendars resulting in the final decree notbeing entered.

&

Durlng that same perlod the husband apparently had the wife

under survelllance.‘ He then flled a separate dlvorce case alleglng

M adultery and moved for consolldatlon w1th ‘the present case or in

the alternative. allow1ng an amended or supplemental bill’ to be

filed.

There 1is s1m11ar1ty 1n this. case and Rosenberg V. Rosenberg,

210 va. 44 (1969). The issue at hand is whether Rosenberq is

controlling.

In Rosenberg the husband sought amendment while exceptions

to the commissioner's report was being argued. 1In the present

® case, the motion was made more than four months after the Court

‘ had overruled the husband's exceptions and orally granted the wife

EaY



;a divorce. The motion was based on alleged acts of adultery
!
B . ..
occurring 1n'November and December, 1978 (two and three months

!

'after the divorce decision).

o
~

The wife claims the court's decision was final relying in

part on Rollins v. Bazille, 205 Va. 613 (1964} and Haskins v. Haskir

1185 va. 1001 (1947). o L o

Va. Rule 1:1 proVides that all "final judgments, orders, or
decrees 1rrespect1ve of terms of court shall be subject to- ;

modlflcatlon,'vacatlon, or suspension for only 21 days after the

“"date of entry

The rule as to_ the date of finality of judgment is different
for Criminal.and civil cases. In'criminal cases, the date of |
pronouncement of sentence is the_date of finality. 1In civil cases,
the judge's oral decision is only notice to counsel so that they-
may prepare a properx order making the decision effective. Spicer
V. Sgicer, 192 Va. 105 (1951). The date of finality is when a i
Qritten order is signed by the judge. i

Rolllns supra, -involved a sentence to jail for civil contempt

iHosklns, supra, concerned the fallure of the chancellor to

sign the order book even though he had prenously signed the d1vorce
decree. Nelther case is controlllng here.

The Court rules that 1ts oral pronouncement of August 31,
.1978, was not a flnal decree.

Va. Rule 1:8_proVides:‘". ; _teare to amend shali be liberally
granted in furtherance of the ends of justice.

In Griffin v. Rainer, 212 Va. 627 (1972), the Supreme Court

:held that there was no abuse of discretion by the trial judge who

“ denied a motion to amend which was offered after each side had

'f’rested in a jury trial. Granting the motion would have

_15_



: marltal relatlonshlp nor the rlghts and dutles whlch are a part

~.

. _ , - o o ‘
necessitated e1ther a new tr1al or the taklng of evidence on 1ssues -

prev1ously ralsed - 7 . P

m———— [ESUURDE YU ORI

Rosenberg -SuPra, held that it was an abuse of discretion for
the chancellor to deny an amendment or supplement under somewhat
similar c1rcumstances. Rosenberg also appears to be an exception

to a line of V1rg1n1a cases which hold tlet the act relied on |

for d1vorce: must be alleged ‘and proved to have occurred prior. R

|

to the brimging of suit, and not based upon some.act of-mlsconduct

during the pendency. Johnson v. -Johnson,~213 Va. 204 210 (1972)

(act of phy51cal .cruelty); Beckner v. Beckner, 204 Va, 580, 583

(1963) (act of phy51ca1 cruelty), Smlth v. Smith, 202 Va. 104,

109 (desertﬂon), Plattnerav Plattner, 202 Va. 263 (1960)a(desertif

Alls v. Alls, 216 Va. 13 (1975) (desertion).

he lasst three cases cited are based on the proposition that
one spouse Ileaving the other is not desertion in law if it

occurs after a divorce suit is filed.

In Beckner, the acts of cruelty occurred after suit was
brought and were not alleged in the H11l of complaint.‘ Apparently,i
the same slduatlon ex1sted in Johnson. Whether supplemental blllSi
of‘tomplalnt would have been allowed 1f timely requested is not :i
known. It is assumed that the “duty to refrain from physical |
cruelty to one' s spouse; would continue.

In Rosenberg, ‘the Supreme Court found that the momDn was

' timely (51x days after the alleged adultery) It ruled that the,

f111ng of the supplemental bill of complalnt should have been |
granted beczuse ". . .adultery is hlghly relevant to the 1issues
of alimony, support and custody. . . ." (210 Va. at 47) and

"The filing of a bill of complaint 1tself does not termimte the
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' 1979, and argued January 12, 1979,

' the wife's right to alimony previously adjudicated. However, it

draw1ng a 11ne on the exten51on of the Rosenberg rule and with -

thereof. . . ." (210 Va. at. 48).
In the present case the alleged acts-ef adultery began .

November 5, 1978. The bill alleglng adultery was filed January 3,

The Court finds that the motion to Ilie a supplenental bill
of complaint was not timely, be1ng filed some two months subsequent
to the alleged event. ol ;

vThe effect of fhis»ruling ishthat the husband is'barred'from

using the alleged adultery as a grounds for divorce or a bar to

does not bar him from éeeking a change of child custeay.and )

1nc1ud1ng such ev1dence in support of his motlon

‘While the flllng-of the bill of complalnt does-not terminate

the marital relationship or the parties' respeetive duties of '
fidelity to each»other, the partieé' heariné in open court an
oral prouncement by the chanceéllor thaf they are divorced might é

lead laymen to believe that the duty of fidelity no lengerrexisted.

The Court in no way condones 1illicit sexual intercourse

whether it be titled ”adultery" or "fornication". However, in

the obJect of br1ng1ng lltlgatlon to an end, the Court further
finds .that the time of pronouncement of the court's decision is
the logical point at which to cut off $Qppiementa1'a11ega§ron of
new grbunde in a divorce case.

vCounsel shpuld prepare a draft of decree inCOrporating these_
rulings and submit it to the court at a mutually convenient time.

 Date: October 2.2., 1979. : } ;;

"Judge Williaw{ G. Plummer
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JuDGESS

Mrs. Ilona E. Freedman
Attorney at Law

532 North Washington Street
Alexandria, Virginia 22314

" Mr. Quinlan H. Hancock
Attorney at Law
313 North Washington Street
Alexandria, Virginia 22314

Re: Roberts vs. ﬁoberts — Chancery No. 46877

Dear Counsel: /e
The court erred in stating that the motion to file

a supplemental bill of complaint was not timely. It
was filed November 2, 1978, alleging acts of sexual
intercourse with an unidentified male (with no dates
mentioned). There is no evidence in the file as to
whether the motion was made on November 17, 1978, and

I have no independent recollection of same. ‘

The case was scheduled by complainant's counsel
for hearing on December 15, 1978, and again on December 22,
1978. Apparently counsel agreed to continue the matter
on each occasion. : ‘

Defendant's counsel filed a new suit alleging adultery
"and a motion to consolidate in early January, 1979. It
alleged the first act of adultery to be November 5, 1978
(three days after the filing of November 2, 1978, motion
to file a supplemental bill of complaint in this case).

It would appear the filing of the motion was timely
and perhaps even anticipatory of obtaining evidence to
support the motion.




Mrs. Ilona E. Freedman .. .

Mr. Quinlan H. Hancock

Page 2 S

November 9, 1979 . | -

, Timeliness was one of the two basic reasons for the,
court's decision. The court remains of the opinion
that alleged acts of adultery occurring ‘some nine weeks
after the court's oral decision of divorce and alimony
for the wife should not be grounds to reopen the case for
the taking of further evidence. The primary reason for
this decision is to bring litigation to an end. :

Very truly yours, -
William 4. Plummer

WGP:jah




o . Filed 11/30/79
Roberta L. Roberts ~ ) '

Complainant
V. ' S o ,
- : o  CHANCERY ‘4 46877
Gilbert Francis Roberts, Sr.. IR
Defendant

FINAL DECREE OF DIVORCE

THIS CAUSE came on to be heard the 315t day of August
1978, upon the papers formerly read and the proceedings had
herein;'upon testimony‘of the parties and their.witnesses,
heardlbefore_a Commissioner infchancery.of this Court, reduced

« , | . | i
to writing and filed herein; upon the report of the Commissioner

in Chancery filed herein; upon defendant's exceptions and

overru}ed; upon motlon of the Complalnant for the entry of

a final decree of divorce and for an award of custody of the
-minor child ofAthe parties;-child and spousaicsupport, court
costs and counsel fees, and upon the taking ofheyidence on |
uthat”date with regard to the financial.situation of ' the
duarties, and after argument on the exceptlons,-it~~

APPEARING to the Court, 1ndependent1y of the admissions

of either party hereto, in‘the pleadlngs or otherw1se, that

bOth partles are actual and bona flde re51dents ‘and dom1c111arwe
of the State of Vlrglnla, haylng been such for more than 51x
months.immediately preceding the institution OfAthlS suit;

that thev both reside, and last lived tooether and’cohabited

as husband and wife, in the County of Fairfax, Virginia; that

P2

both parties are over the age of 18 years, and neither is a

member of the Armed Forces of the United States; that the partie
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were married on the 31st day of December, 1968, in Fairfax,

Virginia; that there was one child born of the marriage, namely,

"

Gilbert Francis Roberts, Jr. (born ll June 1969) that the"

‘g mereted g

pa vieefhave zn sepereted f::n.c .cH ct r sinte on or beiore
+he 5th of July, 1976; thet the parties have lived separate
and.apart and that the separation :has.been continuous andi
without interruption; that there has been no résumption of
marital cohabitation between the Darties 'since the date of
separation, and that there is no hope or probability of a
reconCiliation between them, that this Court has jurisdiction

‘ DECISION
to hear and determine the cause; A FINAL :2@?53 OF DIVORCE

WAS ORALLY RENDERED on AUGUST 31, 1979 by'thls Court, ordering’

as_folldws: '
1. That the defendant's exceptions to the report of the
Commissioner in Chancery be and hereby are overruled, and
it is the finding of this Court that the Complainant is |
without fault for the breakup of the marriage; to which
action the defendant, by counsel, excepted.

2.'That.the Complainant .Roberta L. Roberts, be;and she
‘herebymis awarded a final decree of divorce from-the ‘
defendant Gilbert Francis Roberts, Sr., on the ground that

-the parties have lived apart from each other for a period -
-in excess of one year; without interruption and without
cohabitation, and that-the.bonds of matrimony heretofore'
»ekisting betweeh the parties are forever dissolved, to which
action of the Court the Defendant excepted.

é. The Complainant is hereby amarded custody of the minor

child with the right of the Defendant to see said child at

reasonable times and places, including alternate weekends

A
s
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and a month in the summer, Xmas vacation to be split and

Ymes Day to be alternated, with the defendant to have said

child on Xmas Day 1978; and other visitation as agreed

b i ) . : (\’
etween the parties. " . .

4._The Defendant is ordered to pay to the Complainant the

sum of $300.00 per month, on the first day of each month,

for the support\and maintenance'of the mlnor Chlld, and further
to pay‘to the.Complainant the sum of $200.00‘per month, on the

first day of each month, as and for her spousdl support until

:further order of the Court, to.which‘action the Defendant'
encepted and | |

5. The pefendant is ordered. to pay to the Complainant the-
lump sum spousal support of $lO 000.00 (Ten thousand dollars)
to which action the, Defendant excepts, . |
6. The Defendant shall pay to the Complainant the sum of

“$2000 00 (Two thousand dollars) as "and for counsel fees for
the Complalnant and to pay the sum of $382 83 representlng
jthe balance due the Commlss1oner in Chancery, directly to
the Commiss1oner, to Wthh action the Defendant exceptsr
Counsel could not agree ‘on . the form of the decree to

be submitted for entry, and after some'notlce and contlnuances
lcounsel for the Complainant again requested written entry

of the orally stated flnal decree on 15 December, 1979 and

re—open the suit and to file an amended Cross-— blll of

Complaint alleging that the Complainant had committed

vl

adultery since the hearlng on August 31, 1978, and that
motion was argued by counsel, and pefendant's counsel flled

"a new suit, # 60499, and a motion to consolidate in early
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January, 1979, and the Court took the matter under advisement,

-and it appearing to the‘Court ~that the allegation of

adultery occurring some nine weeks after the Court s oral
decisien

rendltlon of the desc=e of divorce and support should NOT

be:grounds'to re-open the case for the taking of further

evidence, 1t is hereby, ;_. , -
BDJUDGED ORDERED AND DECREED as follows'

L A

1. The Defendant's exceptions to the Commissioner's report

be and hereby are overruled and it is the flndlng of the

Court that the Complalnantvns withewt fault _eiﬂthe breakup

of the marrlage, to which action.the Defendant, by Counsel,
excepts, and | o

2. The Complainant Roberta L. Roberts, be and she hereby.

is awarded a flnal decree of dlvorce from the Defendant,
Gilbert Francis hoberts, Sr., on the ground that the parties
L ‘,/\/;—W - V./C

have,k lived apart rrom each other, separated for a period

in excess of one year, w1thout interruption and without

'cohabltatlon, and. the bonds of matrlmony heretofore ex1st1ng

between the partles are forever dlssolved to-whlch action.

-

of the Court the Defendant excepts, and

3. The Complalnant 1s hereby awarded custody of the :minor
Chlld with the rlght of the Defendant to see said chlld at
reasonable tlmes and Dlaces, 1nclud;ng alternate weekends

and a month in the summer, Xmas vacation to be split and

Xmas,Day to be alternated annually, with the Defendant to

-have the child on Xmas day 1980; and other visitation as

agreed between the parties, and

4. The Defendant is hereby ordered to pay to the

“n R : - 23 -
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"as the marter.is;under co

is

omplainant the sum of $300 00 per month, on the first

day of each and every month for the support of the minor,

child until further order of this Court, and he is

further ordered ‘to pay to the Complainant the sum of

$200.00 per'month, on the first day of eachvand every

month, for her 'spousal supporthuntll further order of this

Court or until she shall remarry or either shall die, to

which action on spousal support the Defendant excepts, and

‘S The Defendant is hereby ordered to pay to the Comolainant

(eLemmcryg)

jas and for lump sum spousal support the sum of $10 000.00
“(Ten Thousand Dollars) ; to which action of the - Court therh‘

Defendant, by counsel, excepts,'the payment of which is
hereby suspended so long as-the Defendant timely prosecutes
his appeal and thereafter so long as theumatterfis~under
cons:deration by the Supreme Court of Virginia, and

J\

6. That the Defendant shall pay to .the Complaina pt the sum of

$2000 00 as and for counsel fees for the Co plalnanR to whlch,

action. ‘of the Court the Defendant, by counsel duly escepts,

and payment of said sum is hereby suspended so long as the

Defendant tlmely prosecutes hlS appeal and thereafter so long

nvideration by the SuDreme Court

of Virginla,’and

7. That the Defendant be and- hereby is ordered and directed.

to pay to the Commissioner the remaining'balance of'$382,83

representing the monies still owed to said Commissioner; to

which action of.the Court the Defendant, by counsel, excepts

and the payment of which is suspended so long as this matter

under consideration by the Supreme Court of Virginia, and




8. That the motion of the Defendant asking leave of Court
to re-open and to amend his cross-bill of Complaint to

. allege adultery on the part of the Complainant be and hereby

is denied, and (
8. That the Defendant, Gilbert Francis Rober;s, Br., be and

he héreby is ordered to post an appeal bond in the.Clérk's
office of the Circuit Court of Fabir‘f:ax:,ﬂ Vlrglnla ar'i.fhin' 30 '
days in the amount of $15,000.00, reqitihg the judg;ent of

the Defendant's integtion to appeal, which bond shall be
cénditioned‘to perform and satisfy the judgment in case

suqh judgment or such paft thereof shall be affirmed in

whole or in part or the appeal not be timely prosecuted or
~ the appeal be denied and which bond will also be cqnditioned
fto‘pqymal} damages, costs and fees whi;h may be awardéd against
the Defendant in the Su?ré&é-céﬁrt aﬁdm;IiAaétual daméges | -

incurred in consequence of the suspension.

AND THE CLERK OF THE COURT shall forthwith mail copies
testerf this decree to counsel of récord for the parties.
AND THIS DECREE IS FIT'JAL

‘.7'\
Entered this 30 S0 day of .»4gk, 1979.

» -«-"‘-‘j : . . .rC.M

L ./\‘:‘/ - uoge “ll%ﬁﬂ Plummer

'Iioﬁa E. Fteedman, p q.
-532 N. Washlngton Street

*Alexandrra Vlrglnla 223m . - /,(/;,4{_
”‘ $ ( ’\" - t-l )/7' éﬁ v
/ .
/ A ;4 / /
//) : 'f/////, .

Qulnlan H. Hancock, "p.d.
313 N. Washington Street, Alexandria, /W&XDEQiM&JE

F. HOOFNAGLE, CLERK

2t I A

~a. Deputy Clerk
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ASSIGNMENT OF ERROR

Y

1. The trial court erred in precludiné.the Husband
from introducing any.eﬁidence of fault whicﬁ-ogcurred after‘
the Wife filed her bill of complaint on July 25, 1975.

2. The frial court abused its discreéion in depying
the‘Hﬁsbandfs motion to file a supplemental bill of com-
plaint, alleging adultery.prior“to the entry of the final

decree.
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