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AMENDED MOTION FOR JUDGMENT

Plaintiff, Robert T. Farréll, Administrator of
the Estate of John G. Farrell, deceased, for his Amended

Motion for Judgment, respectfully represents the following:

1. Plaintiff qualified and was duly appointed
admini%trator of the estate of his son, John G. Farrell,
deceased, by the Circuit Court of Goochland County, Virginia,

on Octdber.24, 1978.

| .
| 2. Defendant, Glenmar Cinestate, Inc. ('"Glenmar')
]
is the owner and operator of an outdoor drive-in movie theatre
immedidtely adjacent to Route 6, Goochland County, Virginia,

known %s the Patterson Drive-In Theatre.

3.f.Ray.Bentley énd Neighborhood Theatre, Incorporated
are partners in a ﬁartnership known as Ray Bentley Productions.
(Hereingfter; the individual partners will be referred to
collectively aé '""Ray Bentley Productions" as if each were
individhally named) . Ray Bentley Productions leases walk-in
and dri?e-in theatres in the Richmond area, including the

Patterson Drive-In Theatre, and promotes late night pictures

at such theatres.

(4103 §




his autd

Productions and Glenmar agreed to promote and to show on the
‘night of June 24 and in the early morning of June 25, 1978

late night feature presentations at the Patterson Drive- In

Theatrel.

at the entrance to and exit from Patterson Drive-In Theatre,
Ray Beniley Productions or Glenmar or both employed two

off-dut& Goochland County police officers to control traffic

at thosé locations on the night of June 24,

early morning of June 25.

of June

24, 1978, plaintiff's decedent was lawfully dr1v1ng

- Avenue,

mobile in a westerly direction along Patterson

lRoute 6.

of Glenm
~and Ray
and atte

exit fro

!

of Ray

the Pat

failed

area of

ar's or Ray Bentley Productions'
Bentley Productions’

mpting to control traffic at the entrance to and

Ray Bentley |

4. Sometime prior to June 25, 1978,

5. Anticipating the need for traffic control

e e e —— -+ ———,

1978, and in the

6. At approximately midnight on the evening

7. At approximately the same time, only one of two

or both Glenmar's

agents and employees was on duty

m the Patterson Drive-In Theatre. : i

8. The on-duty agent and employee of Glenmar or

Bentley Productions or of both negligently and

carelessly failed to control the flow of traffic out of and into

terson Drive-In Theatre and negligently and carelessly

to control traffic proceeding . west on Route 6 in the

the entrance to and exit from the Pattefson Drive-In
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Theatre, as it was his duty to do as agent and employee for

Glenmar or Ray Bentley Productions or both.

9. The other agent and emplojee of'Glenmar or Ray §
Bentley Productions or both Glenmar and Ray Bentley Productions i
negligéntly and carelessly failed to exercise any duties and

fesponsibilities at all in cbnnection with traffic control in

the area of Patterson Drive-In Theatre in that he did not

arrive on time to perform those duties.

10. Glenmar or Ray Bentley Productions or both
negligéntly and carelessly failed to supervise and control
their agents and employees in order to assure adequate and
safe tiaffic control in the area of the entrance to and exit from

the Patterson Drive-In Theatre.

11. Glenmar or Ray Béntley Productions or both
negligéntly and carelessly created on June 24 and 25, 1978,
an unréasonable risk of harm to motorists proceeding west on
Route 6 by- |

(a) creating a large back-up of cars at the
entrance to the Patterson Drive-In Theatre;

(b) by not providing adequate traffic control

at the entrance to and exit from the theatre; and |

(c) by not taking adequate, available
precautions to warn motorists proceeding west
on Route 6 of the existence of traffic congestion

at the entrance to and exit from the theatre.




12. As a direct and proximate result of the

negligence of Glenmar or Ray Bentley Productions or of the
agents and'employees of either or both, plaintiff's decedent
collided with an automobile crossing the west bound lane

of Route 6 at the entrance to or exit from the.Patterson

Drive-In Theatre.

13. As a result of the collision, plaintiff's
decedent received severe and violent injuries which

caused his death on June 25, 1978.

14. Plaintiff's decedent, John G. Farrell, at the
time of his death was eighteen years. of age and in excellent

‘health."

15. Plaintiff's decedent died intestate survived
by the following statutory beneficiaries: |
‘ (a) ‘Robert T. Farrell, father;
(b) Margaret Ff Farrell, mother
(c) Margaret F. Taylor, sister, age 23;
_(d) Robert T. Farrell, Jr., brother, age 22;
(e) Helen S. Farfell, sister, age 19; and

(f) Cornelius S. Farrell, brother, age 15.

16. The above-named beneficiaries of decedent have
sustained financial and pecuniary loss as a result of his
death and have suffered extreme sorrow and mental anguish at

the loss of his society, companionship, comfort, kindly offices
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and advice. Further, the beneficiaries have incurred expenses
for the care, treatment and hospitalization of plaintiff's

decedent, as well as funeral expenses.

WHEREFORE, plaintiff demands judgment against Glenmar,
individually and/or against Ray Bentley and Neighborhood
Theatre, Incorporated, iﬁdividually, or against Glenmar,

Ray Bentley and Neighborhood Theatre; Inc., jointly and
severally, as appropriate, in the amount of Five Hundred
Thousand ($500,000) Dollars and his costs in this behalf

expended.

COUNT II

17. Plaintiff repeats and realleges paragraphs 1

through 4 herein, as if set out here in full.

18. On the night of June 24, and in the early

morning hours of June 25, Glenmar, which owned the Patterson
Drive-In Theatre Premises, or Ray Bentley Productions,

who was using the premises with the permission of Glenmar,

or both, unlawfully created a nuisance in the area of the |

! entrance to and exit from the theatre.

19. The nuisance created by Glenmar or Ray
Bentley Productioné, or both, on and adjacent to the Patterson

Drive-1In Theatre premises unlawfully interfered with the

rights of those persons lawfully using the westbound lanes

of Route 6.

20. Plaintiff's decedent &as a lawful user of

the westbound‘lanerf Route 6 in the operation of his vehicle

I on June 24 and June 25, 1978. | 005
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21. As a direct and proximete result of the nuisance
createdﬁby Glenmar or Ray Bentley Productioﬁs, or both, the |
automobile driven by plaintiff's decedent collided with an
automobile exiting from the Patterson Drive-In Theatre onto
Route 6.

3

22. Plaintiff repeats and realleges paragraphs

13 thropgh 16 as if set out here in full.

' WHEREFORE, plaintiff demands judgment against
Gienmarjand/or Ray Bentley and Neighborhood Theatre; Inc,
individhally, or against Glenmar, Ray Bentley and Neighborhood
Theatre, Inc., jointly and severally, in the amount of
Five Hundred Thousand ($500,000) Dollars and his costs in
this.behalf expended.

ROBERT T. FARRELL, Administrator

of the Estate of John G. Farrell,
deceased '

By , £

0f Counsel

Randolph B. Chichester
Samuel W. Hixon, III
I Sandy T. Tucker
WILLIAMS, MULLEN, CHRISTIAN,
POLLARD & GRAY
P. 0. Box 1320
Richmond, Virginia 23210
804/643-1991
Counsel

i




i___+t=d

B~

and correct copy of the foregoing Amended Motion for
Judgment upon»éounsel for the qo-defendaﬁt Glenmar
inestate, Inc., Lanier Thurmond, Esquire, Thurmond &
Class; 495 Seaboard Building, 3600 West Broad Street,
;ichmond, Virginia 23230 and upon counsel for cb-defendant)
lay Bentley, d/b/a Ray Bentley Productions, A. James
auffman; Esquire, Taylor, Hazen, Bryant & Kauffman,

00 tast Main Street, Suite 1104, Richmond, Virginia

3219, by depositing same in first-class mail, postage

repaid, this 2nd day of November, 1979.

CERTIFICATE OF SERVICE

I hereby certify that I have served a true

L &7

Sandy T. Tucker




INSTRUCTION NO. f
In all instructions of the court, the point in time is

that moment when Lilly is directing traffic onto Patterson

Avenue.

JA Ve~

w
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INSTRUCTION NO. 5

In this case, the plaintiff, Farrell's Administrafor,
alleges that his decedent suffered fatal injuries in the collision
here invblved due to negligence on the part of one James D. Lilly |
in the manner in which he was directing motor vehicle traffic at
the place where this accident occurred and in turn alleges that the
said James D. Lilly was the agent or employee of the defendants,
Glenmar or Bentley, or'both, at such time, and that based upon such
relationship either or. both of the defendants are legally responsible
for sucH’alleged negligence on the part of the said James D. Lilly.
In order to recover.against either or both defendants, however,
on the above-set-forth allegations, the burden is on the plaintiff,
Farrell's Administrator, to prove each of the following by a
preponderance of the evidence: |
'1l. That the said James D. Lilly was negligent -
in the manner in which he was directing motor
vehicle traffic at the place where this accident
occurred;
2. That any such negligence, if so proven,
was the proximate cause of the collision
between a vehicle 6perated by the plaintiff's
decedent and another vehicle; and,
3. That at such time the said James D. Lilly
was the agent of employee of such defendant or
defendants. -
OFaver

L A




"INSTRUCTION NO. 2

It was the duty of Mr. Lilly in directing Mr. Rea onto
Pattersbn Avenue to exercise ordinary care to keep a proper
lookout| for traffic moving on Patterson Avenue that might
be affected by his directions and to not allow or direct
traffic; onto Patterson Avenue ﬁntil it was reasonably safe

to do so.

50 vyn

V\/"A/
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INSTRUCTION NO. &

It is the duty of the operator of a motor vehicle to
.exercise ordinary care:

.1. To keep a proper lookout;

2. To keep his vehicle under proper control;

3. To opefate his vehicle at a reasonable speed under
the circumstances and traffic cohditions then and
there existing regardless of any posted speed limit.

And if you believe from the evidence that the plaintiff

failed to exercise ordinary care in the performénce of any one
or more of the foregoing duties, then he was negligent; and if

you further believe from the evidence that any such negligence

was the sole proximate cause of the collision or that it proxi-
mately contributed to cause the collision, then you shall

return your verdict in favor of the defendants.

G, o
w2
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INSTRUCTION NO.

that there was at the time of the accident as shown by
chemical analysis .08 percent by.weight of alcohol in
John Farrell'§ blood, such fact does not give rise to
any presumption that John Farrell was
of alcoholic intoxicants, but may be éonSidered by you

with the other evidence in determining whether he was guilty

of contributory negligence.

012

7

Even though you believe from the evidence

under the influence

(. O
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INSTRUCTION NO. €% 9 #

If the jury believes from the evidence that James Lilly
was the employee, servant or agent of either or both defeﬁdants,_
and that at the time of the collision he was then about the
business éf either or both of them and acting within the scope
of his employment, then any negligence of James Lilly is
chargeable to the defendant or defendants for whom he was so
employed. And if you further believe from the evidence and
other instructions of the court that James Lilly was negligent
and that;such negligence was a proximate cause of tﬁe collision,
then unless plaintiff was guilty of negligence proximately
conﬁributing to éause the collision, you shall find your verdict

in favor of plaintiff.

- &JVJ~'
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. INSTRUCTION No. /9

I1f you find from the evidence 1) that Lilly was not negli-
gent, or 2)'that his negligence was not a proximate cause of
the collision, or 3) that the plaintiff was contributorily
negligent and that such negligence was a proximate cause of
the collision, or 4) that Lilly was an independent contractor,
or 5) that Lilly was an employee of one or both defendants but
that he;was acting in his capacity as a poliée officer while
directiﬁg traffic, then you shall find for both defendants.

If you find that Lilly was not an employee of one of

the defendants, then you shall find for that defendant.

&deN

wod~




- INSTRUCTION __L/__
 If the jury believe from the evidence that a defendant was
negligent and that such negligence was a proximate cause of the
collision, and if you further beliéve from the evidence that the
plaintiff was also negligent and that such negligence proximately
contributed to cause the collision, then your verdict shall be in
favor of tiwwt defendantd.

The léw does not undertake to apportion or balance the negli-
gence of;the parties where both are at fault in order to ascertain
which one is most at fault, but the plaintiff is barred from
recovery if he was 'quilty of any negligence which proximately

contributed to cause the collision.




INSTRUCTION No. /3

If you find that Lilly was én employee of one or both
defendants but that he had temporarily departed from the
businéss‘of one or both defendants and from the scope of his
employment, and was acting on behalf of the Goochland County
Sheriff's Department, then the defendants are not responsible
for Officer Lilly's actions and you shall return your verdict
in favor of the defendants. |

- : éa e

w?‘ﬁ/

016




INSTRUCTION NO. /3 #

In determining whether Lilly was acting on behalf of either
-or both defendants in directing traffic, 6r whether he was acting
in his capacity aé a police officer, you should consider, along
with the evidence, the following principleg of law.

(l). Conduct may be within the scope of employment,
although ‘done in part to serve the purposes of a third person.
If the purpose of serving the master's business activates the
éervant to any appréciable extent, the master is subject to
liability if the act otherwise is within the service.’

(2). The mere fact that a person in private employment
also has 'a commission from the public aé a police officer does
not profect his private employer from liability to third persons
for acts which are referable to the person's capacity as-private
employee. That is, a private émployer is not immune from

liability simply because his employee also has an official status.

(4 v
ot
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INSTRUCTION NO. - /"/

One of the determinétions that you must make in this case is
whether, when he was directing traffic, Lilly was an employee or
agent of the defendants, or one of them, or whether he was acting
as an independent contractor in his business relationship with them.

There is nb question but that the services of Lilly were
engaged By one or both defendants and that he was paid by funds
belonging to the defendant Bentley. |
| In determining the employment status you may consider the
method of payment, who made the payment, who set the hours and
place of employment, who provided instructions as to Lilly's work,
and who had contact with Lilly.

But the overriding factor to be considered is whether either
. or both defendants had the right to control the traffic di?ecting
of Lilly.

If Lilly was under the actual control and direction of either
or both defendants as to this work, or if either or both defendants
had the right to control and direct such work, then he was an employee.
If Lilly had a contract to perform this servicé for the defendants
but he controlled and determined how this service was to be
accomplished without direction or control from the defendants, then

he was an independent contractor.

{4 Vi

e
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INSTRUCTION é

If you believe from the evidence under the contract between
the defendants,_Ray Bentley, d/b/a Ray Bentley Productions or
Neighborhood Theatre, Incorporated, and the Goochland Police
officers, that Ray Bentley had the right to specify the resﬁlts
of the work only, and the police officers could adopt such means
and methods as they chose to accomplish those results, then the
police officers were independent contractors and Ray Bentley
and Neighbqrhood Theatre, Ihcorporated, would not be responsible
for any negligence of the police officers, in which event you

should return your verdict in favor of those defendants.

pabr




INSTRUCTION NO. = L

; In determining whether James D. Lilly, in the
course of directing traffic at the time and place
whe;e this collision occurred, was the agent or
employee of the defendant, Glenmar, for such purposes,
theitest is whether such defendant contrblled or had
the%right to control the said James D. Lilly in the
manher in which he went about the directing of
‘such motor vehicle traffic. If the said James D
Lilly could adopt such means and methods as he chose
to ?ccomplish the direction of motor vehicle traffic
‘at lthe time and place involved, then he was an indepen-
;denk contractor and not the agent or émployee of

'the,defendant, Glenmar.

a@;‘/
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INSTRUCTION NO. _J_

If you believe from the evidence that the
defendant, Glenﬁar, engaged the services of James D.
Lilly to perform services relating to the direction
of motor vehicle traffic, but had the right to
specify the results of such services only, and that
the said James D. Lilly cduld and did adopt such
means and methods as he chose to accomplish such
results; then James D. Lilly was an independent
contractor and not the agent or employee of the
defendant, Glenmar, and_you must find your verdict

for the defendant, Glenmar.




costs due Sandy T. Tucker, Esquire - $69.75

Hirginia: ~ -
In the ircuit Court of the Uity of Richmond, Bivision 1,

THE 28th  pavy oF November 19 19

ROBERT T. FARRELL, Administrator of the
Estate of John G. Farrell, deceased Plaintiff

V.
GLENMAR CINESTATE, INC.

RAY BENTLEY, d/b/a
RAY BENTLEY PRODUCTIONS,

NEIGHBORHOOD THEATRE, INCORPORATED Defendants
ORDER

This day again came the parties by counsel, and came also
the jury pursuant to adjournment on yesterday.

After receiving instructions from the court and hearing
arguments of counggl, the jury retired to their room to consult
of their verdict and after some time returned into court with
the following verdict: ” o

We the Jury, on the issues joined, find for
the plaintiff against both defendants and

assess the general damages at $50,000.00.

In addition we assess as medical and
funeral expenses $2,911.30.

We apportion the general damages as follows:

Robert T. Farrell, father $25,000
Margaret F. Farrell, -mother $25,000

David W. Reynolds
Foreman

All counsel agree that the phrase in the jury's verdict,
"hoth defendants' means all defendants; namely, Glenmar Cinestate,
Inc.

, Ray Bentley d/b/a Ray Bentley Productions, and Neighborhood

Theatre, Incorporated. 022




@irenit Conrt of the Uity of Richmond, Bivision 1,

Robert T. Farrell, etc. vs. Glenmar Cinestate,Inc.,et a%mge 2

‘Counsel for the defendants moved to set aside the
verdict for reasons stated in the record, which motion was
overruled and to which ruling of the court counsel for the
defendants objected.

It is, therefore, ORDERED that the plaintiff recover and have
judgmentvagéinst the defendants in the amount of $52,911.30, and
the costs. | a

Upon consent of the parties and pursuant to Rule 5:9 of the Rules
of the Supreme Court of Virginia, it is ORDERED that the transcript
of this trial will be a part of the record when the tfanscript is
filed in the office of the Clerk within 60 days after enﬁry of this

LY
order.
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Assdgrments of Zxrox

This defendant assigns as error the following:

1. 7The trial court arred in overruling this dafen-
dan;'s zotions to strike cut tha plainciff’'s evidencs and enter
surzary judgment for this defendant on the grounda that the
lagal relatiormship between Sgt. Janes I, Lilly and this defendant
wag that of an indapendent contractor a3 a matter of law and that

. to submit the issue of independent contracter versus employer-
exployea fo& Jury resolution on the evidence in thig case
reaquived the jury, in order to éind an employez-employée relation-
ship, to engaze in speculaztion or zuass. 7This poaition was
asgertad in the form of motions to strike the plaintiff's evidence
rade @t the conclusion of plaintiff's avidence, renewed at the
conclusion of all the evidence, and again asserted in :hé motion
to set aside tha wverdict of tha jury (T. 211, 1. 1& through 1. 23;
T. 292, 1.‘13 through 1. 23; and T. 361, 1. 17 threugh T. 362,
1. la).
2. The trial court erred i1a refusing this defan-
dant's tendered Imstruction Fo. I. (T. 296, 1. 23 through T. 297, 1. &),
3. The trial ceurt arved in refusing this defen-

AR

dant's tendersd Irgtruetisr o, I (T. 297, 1. 5 through 1. 10).




ASSIGNMENTS OF: ERROR

- and Neighborhood Theatre.

27' The-triél coyrt err

strike

I}
!

negligence.

of contributory'negligenced}

ard e

Instructiéﬁs H, I, and/or J.

plaintiff]s eyidence mafle
and Neighborhood|Theatre, at
and at theé end of all the evidence, as the

a matter of law ant the dece

1. ‘The trial court erred in overruling the motions to
strike the plaintiff's evidence made by the defendants, Ray
Bentley and Neighborhood Theatre, at the close of the plaintiff's
evidence and at the end of all the evidence in that the plaintiff
had failed to adduce sufficient evideﬁéé upon which a jury could

find that Officer Lilly was an émployee or agent of Ray Bentley

in joverruling the motions to

'/Bentley
/

iff's evidence

y the de

sed was guilt' of contributory

73: The trial court erred in failing to grant the motion
of the defendants, Ray Bentley and Neighborhood Theatre, to set
aside the jury's verdict in that the evidence adduced was insuf-

ficient to allow a jury to find that Officer Lilly was an employee

o

or agent of Ray Bentley or Neighborhood Theatre%&?nd that the

/

evidence showed as a matter of law that the deceased was guilty

¢ £. The trial court erred ‘in failing to grant tendered
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Ross - Mr., Hixon 4

|
plkase. Come straight i ease, Mr, Ross, up

tojvard me.

VIDENCE ADDUCED IN BEYALF CF THE PLAINTIFF

JOHN T. ROSS, having been sworn, testified in

behalf of the plaintiff, as follows:
EXAMINATION BY MR. HIXON:

; Q Mr. Ross, state your full name for the jury, please.
John .T. Ross. '
And where are you employed, sir, Mr. Ross?
Presently, I am self-employed.

And what kind of business are you in?

In the restaurant business.

Are you opening a new restaurant?

Yes, sir.

And what is the name of it? i
Market Inn.

And where is that located?

!
! 8921 Patterson Avenue.
l
|

o » o » O » O > o > o »

Can you tell the jury where yoﬁ were employed on
Juﬁe 24, 19787

A I was general manager of the Tobacco Cpmpany
Restaurant on llth and Cary Streets.

Q What were the hours you worked, ¥Mr. Ross, during

e e R (26 . ]




[9)]

o 1)

~i

21

24

Ross = Mr, Hixon ‘ 5

that peribd of time?
A I worked from 2:30 o'clock, 3:00 o'clock thét
afternoon until 1:00 o'clock or 2:00 o'clock in the morning.
Q What is the heaviest part of your business, at
the Tobacco Company, in terms of time? 1Is it 9:00 o'clock?

10:00 o'clock?

A I would say from 7:30 o'clock to 10:30 o'clock.
Q Were you familiar with John Farrell?
.A I was. i
Q Did you see John Férreli on the nigﬁt he was

killed?

| A - I did.

Q And what time did you last see John Farrell?
A It was near the end of the evening, I would say

around 11:30 o'clock or 11:45 o'clock;

A Q What was John Farrell employed to do at Tobacco
_Company? h
A - He parked cars for us in the parking lot.
Q Aﬁd where was your parking lot located?
A Directly acrosé the street from the restaurant
building.
Q Did John Farrell park cars on the night that he

was killed?

A He did.

(7

;
:
l



[}

21 -

S Ross - Mr. Hixon _ 6

Q Did he park cars up until the time that you last
saw him at 11:30 o'clock or 11:45 o'clock?

A He did.

Q Would you describe to the jury John Farrell's
condition when he left work at 11:30 o'clock or 11;45 o'clock?

A When he finishes, he brings the money he collecteﬁ
from the barking lot, and he brought the mone&, he spoke to me.
I said good night to him, he seemed fine. He seemed perfectly

normal to me.

Q Did you notice anything unusual about him?
A I did not.
Q How many cars were parked in the course of the

evening out there? _
A He could have parked 150 to 200 cars. :
Q To your knowledge, did he have any difficulty
parking the cars?

A We had no reports of any damage to any automobiles

or any problems from any of the customers, nothiﬁg.
Q After John left there at approximately 11:30
o'clock or 11:45 o'clock, did you see him\again?
A No. |
MR. HIXON: That's all the questions, if you ;
will answer the defendant's. |

THE COURT: Any questions, gzentlemen?
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Ross - Mr. Thurmond 7

MR. THURMOND: Yes, sir;
EXAMINATION BY MR. THURMOND:
Q Hdw long had John Farrell been employed at the
Tobacco Company, Mr. Ross?
A I don't remember the approximate time that he was;
there. He was there, I know, for more than two weeks, probablyé

three or four. I really don't remember, but -he was there for -{

of what he might have been doiﬁg out in the parking area, do

Q- Did you employ ==~

A Three weeks. |

Q ‘'Did you hire him?

A No, sir, I -did not hire him.

Q You did not?

A Huh-uh. (

0 | You worked inside of the restaurant, didn't you? g

A Yes, sir. | ;

Q ~ So that you\actually have no personal knowledge é
|

yoﬁ?
A Cther than the fact that I was in charge of everyé
aspect of the opefations, including the parking lot. .
Q Did you go out there, at any time, on the evening?
of June 24th, to see what he was doing?
AA Yes, I was in the parking lot that evening.

Q At what time?
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A About 9:00 o'clock, 9:30 o'clock.
Q And he was doing something outside, after that
ti@e, wasn't he?
| A What do you mean?
Q Well, I mean he was still -- you don't know what

he was doing outside in the parking lot from 9:30 o'clock to

i
'

10:30 o'clock, when you left, do you?

| A He had to have been parking cars, with the amount |

of business we were doing.

Q Do you keep records of how much business you did

that night?

A Yes, sir. We keep records of all the business we'

! Q ~ Did you keep records of how much you took in, in f

parking fees?

A I am sure those records are available. :

!
Q Do you have them? ;
A I do not. Like I said, I am no longer employed ;

tLere, but I am sure the Tobacco Company has those records.
| Q To your knowledg;, you don't know how many cars
he actually parked that night, do you?
A An exact number, no, sir.
Q All right, sir.

MR. THURMOND: That is all.

30
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TEHE COURT: Mr. Kauffmén.
EXAMINATION BY MR. KAUFFMAN:
Q Mr. Roés, when Mr. Farrell left between 11:3¢
o;clock and 11:45 o'clﬁck, do you know where he went?
A No, sir. I spoke to him as he was going out the
der, was the last time I.spoke to him. I was standing in the

front lobby.

Q You have no idea where he went or what he did?.
A No, sir.
Q Do you know how far it is from the Tobacco Company

to the Patterson Avenue Drive In Theatre?

A Yes.
Q How far?
A I would say it is a 20 to 25 minute drive.

MR. KAUFFMAN: Thank you.

THE COURT: Any further questions?

No,

Your Honor.

excused.

MR. HIXON:

(The witness %pod aside.)

”THE WITNESS: Thank you, sir.

THE COURT: Nextwitness.

MR. HIXON: Mr. John Hood.
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L0 the court-

JONATHAN HAWKINS HOOD, having been sworn, testi-

fied in behalf of the plaintiff, as follows:

EXAMINATION BY MR. HIXON:

Q

John, would you state your full name, for the

record, please.

-0 > 0 o o 0>

Jonathan Hawkins Hood.

How old are you, Mr. Hood?
Eighteen. ‘ : ' ;
Are you presently employed? ]
Yes, sir, I am.

And where do you work, John?

I work for Sam West Photography, which is a

commercial photography house.

Q

2 >0

And where do you live?

With my parents at 913 Wastham Tarkway.
And is that located in Henrico County?
Yes, it is.

How long did you know John Farrell, prior to his

- 032
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déath?

A Well, I knew him well for about three years,

overall. I guess I knew him five years.

0

[

Q And tell the jury how it was that you knew John
well for three years?
A Well, my brother had been in school with him

in Watertown, Connecticut, called Taft, and I met him through %
| . ’

m§ brother.

|

| Q " Would you consider John Fafrell a close friemd
o? yours? | é
A | Yes, I would. ;

L Q What about Mr. Farrell and the family, his other §

i

b%others and sisters, did you know them as well?
! A Yes, sir.

| In June of 1978, were you employed?

Yes, I was. i

What were you doing, John?

I was working for Patterson Avenue's McDonalds.

Yol - ) > O

And what time did you get off from work, do you

recall, on Saturday, June the 24th?
E A . Well, June 24th, I worked early that day. It
das -- T worked from about 6:00 o'clock in the morning until

Q:OO o'clock in the aftermoon.

Q Did you have occasion to see John Farrell, on

e . .033 L
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Séturday, June 24th?

A Yes, I did, that -evening.
Q At approximately what time did you see John?
! A It was close to 12:00 o'clock, I would say maybe

[61]

five or ten minutes before 12:00 o'clock.

31}

i Q Tell the jury how you happened to see him, where E
you saw him, and what took place?
A Well, I was in the TV room, watching the television,

and he came up and talked to me through the window, at first.

I then went outside to talk to him, after that. I say we talked

%l about -- for about 10 to 15 minutes.

2o ‘ Q Approximately what time did he arrive?

i ‘ '
I A Approximately five minutes of 12:00 o%clock.
e % ‘ Q Are you talking about the TV room that is in yourg

parent's house? ‘

e | A Yes, sir, it is.

Q And would yourdescribe the location of the 1V
i

ﬁobm, as it relates to the garage or driveway that you have got?

' | A As you are facing the street, the TV room is to

- the far right-hand side of the house and adjacent to that is

the carport.

S Q Did John Farrell drive his car?
23 % | A Yes, sir, yes, sir, he did.
= % Q. = Could he drive it up to the TV room?

e e b et e e e s
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i A Well, he drove it up to the driveway, almost
in the carport, another car was in the carport, at that time.
Q Was anyone with John Farrell?
No, there were not.
Was ahyboay with you?
No.

Where were your parents? 3

e R e B S

They had éone to bed.
Q " How long did you have this conversation with
Jphn Farrell?
| A I would say we talked for about 10 or 15 minutes,i
lp to 15 minutes. i
| Q And what did you talk about?
A Nothing in particular. Just the main thing, he i
wés'looking for my brother, at that time, and apparently they j

had -- they were going to get together after John got off work,%

but he didn't find him at the house, so we just talked for a
ﬁew minutes. |

Q Did John Farrell tell yoﬁ where he was going,
Qhen.he lgft the house?

A No. Well, yes, sir, he did. He said he was
going home,

Q Now, tell the jury, as best you cah, where your

House is located with respect to Patterson Avenue?

| P
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A Well, it's Westham Parkway, the first street
past the -- or the second street past the Horsepen lizht on
Pétterson going weét. It is about two, three blocks down
toward River Road on Westham Parkway.

Q And are you familiar with how long it takes to.
dfive from your house out ﬁo the Patterson Drive In Theatre?

| A Yes, I am, because I worked at McDonalds right

behind that. It takes approximately 15 minutes.

Q  And what time did John Farrell leave your house?
A I would say five or ten after 12:00 o'clock.
Q Would you describe for the jury John's condition, .

when he left your house?
A He was in a good mood, a pleasant frame Jf mind,

he was generally happy.

Q During the course of the time that you have known
John Farrell, were there any things that he was particularly

gaod at?

A Getting along with -- I guess he was easy to get %

along with, and he -- that's basically all I can think of.
Q - Did he have any particular skill that you were
aware of?

A Well, he played the guitar some.

I don't know whae—théfﬁﬁﬁfggzgzi;:y

. of-+thepTAintiff's skills are in the case. 1 OO tr——————
— .

G36
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think that is relevant; sir, hére before this jury.

MR, HIXON: This all goes to show the natupf of

Qe boy who was killed, and one of the factorgy that the

jury\gre to consider is what type of perSo"we are
involved\{n. That is all this questigd was directed
towards.

MR. KAUFFNAN: I guess J ere is a case right on
point to it, Judgé. \Do yo‘ZWant me to go into it?

THE COURT: if yON _have got a case on point, I
certainly want to g€e it.

MR. KAUPAMAN: (Indicati <)

THE LOURT: All fight, sir, djection is»overruleid°
I think/the counsel has the right to dedgribe the
chgfacteristics of the individual, and I th¥%gk that is
vhat the cuestion is direéted to.

MR. KAUFFMAN: Note my exception,

"7 1 /BY MR. HIXON:

'y Q The question was, did John Farrell have any par-

!

@ :
2 ticular skills or talents that you were aware of?
2 A Well, he did a lot of things. Tor instance, we

20 did =- we did some sports together, like we bowled together,

. |
=2 § we played tennis at the Farrell's house. I dor't think he was

S specialized in anything particular. He played the guitar. :

Zf ~ That's all. 4 | ;
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| MR, HIXON: All right, fine, thank you.
|
Answer these gentlemen's questions.
| THE COURT: Mr. Thurmond.
EXAMINATION BY MR. THURMOND:
| Q Mr. Hood, you say you fixed the time of John

Farrell's call at your house about five or ten minutes before
12:00 o'clock or midnight?

A' Yes, sir.

Q And I believe you told us that he drove into
your driveway? |

A Yes, sir.-

Q . And did he come knock on the door or peek in the

window to see who was there?
|

A Well, he looked in the window.

Q Looked in the window'and‘saw you? |
A Yes, sir. %
Q How did he get your attemtion to let you know |

he was there?

A He just called to me through the window, I was

very close to the window.

Q You were watching television?
A Yes, sir.
Q How were you able to fix this time that you saw

him?

| | 638
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A Well, the particular show that was on was Star
Trek, and that's an hour-long show. It starts at 11:30 o'clock

aﬁd it was close to half over.

% j Q Close to half over?
é A Yes, sir.
Q How could you tell it was close to half over?
A Because I had seen this particular version three

I
or four times. '

Q - Rewatching something you-had seen before?

A Yés, sir.

THE COURT: You do that with Star Trek.

BY MR. THURMOND:

‘ Q Mr. Hood, you told'ﬁs, I believe, that you got

up from what you were watching and went outside.

A Yes, sir.
Q Some particular reason to go outside?
A No, sir, except that my parents were asleep, and

i .
I, would just as soon talk to him outside and not disturb them.

; Q You were concerned that loud voices would wzke

your parents?

| A Yes, sir.
_ Q But you weren't worried about voices outside the
| _
house?
: i A No, sir.
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Q Were the house windows up or down that night?
A They were up.
Q In other wofds, you got plenty of air, by the

séme token everybody in the house would hear what was going
on outside, is that correct?
A Yes, sir.
| Q You said that John Ferrell was in a good mood,
pieasant frame of mind arid quite‘happy, is that the way you
dgscribed him, when you went out there and talked to him?
| A Yes, sir.
Q Did you do anything else, in the course of talkin;
to him, other than just talking to him? é
A | No, sir. | ;

Q All right. Now, how were you able to fix the §

A Well, I have no definite explanation of it, that

was just -- I mean, I didn't look at any clocks or watches, at

‘that time.
Q What time do you think he left? 5
A Approximately, I would say about five or ten aftef

12:00 o'clock.
Q All right, sir. And you say, from your own
experience, that it takes 10 to 15 minutes to go from your

house on Westham Parkway to the McDonalds which is right close
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to?thé Péttersén Drive In?
A Yes, just down the sﬁreet.
‘ Q - That would vary with the time of day and traffic
conditions, wouldn't it?

A ‘Yes, sir.

MR. THURMOND: All right, thank you, sir.
THE COURT: Anything further, Mr. Hixon?
MR. HIXON: No, sir.

“ME COURT: May Mr. Hood be excyg€d?

MR. HSYON: Yes, sir.

THE COUﬁ%?\xyou are frg€ to go, éir.
1\“\£P-elwitness stood aside.)
THE COURT: NeXkt ;E\ﬁgss.
MR. HIXQ} Marvin cleﬁfaps.
THQ,’CﬁRT: Mr. Clemeﬁts, £é1§§t toc the courtroocm.
w/;ntlemen, I have told all the &iixgsses that they

are exc ¥ed, but they can stay, if they want to, of gpurse, 1

hayv#” told them that.

MARVIN H. CLEMENTS, JR., having keen sworn,

tegtified in behalf of>the plaintiff, as follows:
'EXAMINATION BY MR. HIXON:

; Q Mr. Clements, will you tell the jury your full
naﬁe, for the record.

A Marvin H. Clements, Jr.

o4t
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THE COURT: Do you spell that M-a-r-v-i-n, and
C-l-e-m-e-n=-t=-357?
THE WITNESS: Yes, sir.

BY MR. HIXON:

0 And what is your position?
B P | A I am chief deputy sheriff of Goochland County.
1 Q How long have you been chief deputy sheriff out

in Gbochland?

A I haye been chief deputy for approximately ten
- yéars.
[ Q How long have you been with Goochland County?
- A Twelve years. |
Q Who is the sheriff in Goochland County?
N A John W. Amos.
= Q And Mr. Amos has regently had some heart surgery

and he is not working full-time now?

o A That is correct.

12 | Q He is out of the hospital now?

‘s ‘ : A '~ He is out of the hospital, yes, sir.

e Q Are you the chief deputy sheriff in charge of

Goochland right now?
A Yes, sir.

‘ Q Do your deputy sheriffs work shifts, at Goochland.

c42
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: A Yes, sir.
|
| Q And what normal shift hours a =7eek do they work?
A It depends on what shift they are on. If they

afe on what we call the A shift they go on at 12:00 o'clock:
midnight. They are on call at that time, but they do not
actually have to come out until they are called at 7:60 o'clock
a.m. They go off at anywhere from 3:00 o'clock to 4:00 o'clock
ié the afternoon. |

I The B shift comes on at 3:00 o'clock and works
unitil midnight. |

The C shift comes on at 11:00 o'clock and works
until 7:00 o'clock a.m.
Q And you are familiar wi;h the accident involving

John Farrell?
S A Yes, sir.

Q On the night in question, Jun= Z24th, on Saturday

07 night, Mr. Lilly and Mr. Payne, were they deputy sheriffs

te  at Goochland?
E A Yes, sir, they were.
i
' 9 And what shift did they work?
A ~ They had been working the B shift, which would

have been from 3:00 o'clock to 12:00 o'clock.
Q Did both of these people get off work at 12:00
o'clock?

. 043
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A They were scheduled to get off, as well as I

récall, according to the records, Deputy Payne had not completed

hls call at that time.

{ ‘ Q What about Deputy Lilly?
s
|
|

A He had completed his and had repbrted to Patterson
j .

i Q Was he off duty at Goochland County?

!
A Yes, sir.
Q You have worked with the Patterson Crive In

Theatre, have you not?
- :

5 A To the best of my knowledge, I worked one night

wﬁen they were short-~handed.

Q And did you get paid for that?

A Yes, sir. )

Q " Do you recall how much you got paid?

A It was either $20.00 or $25.00, if I recall
c?rrectly.

Q,' - Tell the jury how the Patterson Lrive In made

the arrangements with the sheriff's department to have a deputy

work that job?

A Well, Jim Lilly, that was a deputyAfor us that --

he was a sergeant, and we more or less left it up to him to

work it out with the proprietors of the Patterson LCrive In.

He schedulad whatever uniform men that were off and available

ca4
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and wanted to work extra for the weekend or whatever it might
be.
So, actually the arrangements wefe ﬁade between
tﬁe proprietor and Jim Lilly.
Q When you refer to the proprietor, who are you

referring to?

3 A I cannot say who was always in charge.'

| Q Well, woula this be the person who was in charge
aq the theatre?

| A Yes, sir, whoever was handling the activities
as far as the movies. Tb my knowledge, that is who Jim always
spoke with. |

1 Q On the one occasion you went out there and reportéd
fdr duty at the Patterson Drive In Theatre, how did you know | ;

what to do?

A Well, as I said, I only worked it once, because

it was short-handed for some reason. They called me, I was at |
home. If I recall correctly, one of the officers asked me, he

sdid if I wanted to work -- he said, "We do not have anyone to

handle the traffic tonight."

i Well, I said, "I don't want--particularly want
I : )

to work, but to help out, I will."

And to my -- as far as knowing what to do, I was

C45
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Mr. Hixon, that the arrangements with Mr. Lilly and

Mr. Payne were in the ongoing course of deaiings tAat
\\yill tie into this? because you could have one fontract

oﬁf\year, you don't have to have the same a,'éngements

ever;\xgar.
‘kaHIXON: Over the period of.tAree years, the

arrangementN\were exactly the samef irrespective of

which deputy sﬁh\iff --

D
N

THE COURT:.\\ will 1¢€ you pursue that, if you

. \\ 2
can get this hearsay Dyt/=-

BY MR. HIXON: | 7N\
i / \\ .
Q On the nighf€ that yoa\\orked, can you tell this
' N
jury what you did == / \\

4 ‘\ .
MR. ZHURMOND: If Your Honor\please, that has
f AN

not been/fixed, either, whether it wa§\%fter the
\ f

accidént or -- AN

\‘
N

ff THE COURT: No, it has not. You wili\ggve to lay

4 \

/ some foundation. We don't know when he worked.\\\
MR. HIXON: All right.

¥ MR.HIXON:

Q On the night that you worked, Mr. Clementé, did
you sign a petty cash receipt showing receipt of payment of

your $25.007?

A I do not recall.

¢Ga6
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Q Let me ask you if you can identify this as your

signature (indicating)?

e B e N

BY: MR. HIXON:

A Yes, that's my signature.
And does it show the receipt of $25.00?
Yes, sir, it does.
Is that dated?
July 21, 1976.
Would that have been the night that you worked?
I would have to say yes.

MR. HIXON: I would like to offer that as Plaintiff's
Exhibit No..1l.
THE COURT: It is received. (markingj;
(Petty cash receipt in the amount of $25.08,
dated July 21, 1976, paid to Marvin H. Clements, 7

Jr., was marked PLAINTIFF'S EXHIBIT NO. 1.)

Q Now, on that night, that has been identified

July 21, 1976, what did you do?

MR. KAUFFMAN: I am going to object, because it
is two years prior to the accident in question. I
think it is too remote to have any érobative value to
this accident.

THE COURT: I am going to overrule your objection;

|
with a comment to the jury. Ladies and gentlemea, Mr.

N o 4 e
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Hi#on is going to ask what he d¢id on a given night some
two years prior, this may or may not have been.what was
done ¢on the 24th of June. It will Le necessarﬁ for Mr.
Hixon to make that connection. The relevancy is open

to question.

A .I reported to the Patterson Drive In Theatre
shértly before midnight, cdue to the fact they were running
movies that ended at approximately midnight, and then would
start other,moviés after midnight. They had to pay in crder to
see the second mo&ie, therefore, the theatre had to ke cleared
of the earlier traffic. Then, anycne wishing to see the late
movies ha& tc get in line and go kack into the theatre.

So my duty that night was to control traffic
that was arriving, prior to midnight, ahd then to let the
traffic out after the movie ended, and let the traffic back in
for the late movies.

BY 'MR. HIXON:

. C Did you perform any duties, while you were there?
A Traffic control was kasically the thing that I
fooled with that night, tut if I would have had any disturbances,
I would have had to have acted in a police capacity. But

traffic was the only thing I handled.

Q Who paid you the $25.00 for working that night?

A I don't recall.
o] Is there any policy of the sheriff's department of

(48
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Goochland, that you are familiar with, that would prohibit
off-duty deputy sheriffs from working?
| A . The policy we haﬁe, we do not like any deputy.
tb havé a part-time joB, per se, as far as being consistently
part-time job.‘ As far as helping on various functions and
traffic control,we do not prohibit that.
Q On the occasion that you worked, did you drive

your automobile?

A Yes, sir.
Q  Was this the County of Goochland's automobile?
A No, sir, my car is one that I drive, is my own

vehicle, and it =- the county reimburses me by mileage. !

C Q Does it have a flasher on it?
. i
A Yes, sir, it is fully equipped as a police vehiclé.
Q On the night you directed traffic, did you have

a flasher on your car? _ |

A I had a flasher and red lights on. |
Q \Did you utilize any refléctive devices? g
A No, sir. |
Q Did you have any flares available?

A Ijused a number of flares. - :

Q And where did you put the flares?

A I would start the line of fléres-frém the entrance

going into Patterscn Drive In and extend them eastwardly to the.
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Goochland-Henrico line.

0
sheriffs
A

Q

A

Q
A
Q
A

Cn the night you worked, how many off-duty

or deputy sheriffs were present at Patterson Crive In?

I do not remember.

Was there more than one?

Yes, sir.

Where do you liVe, Mr. Clements?

Where do 1 live?

_Yes, sir.

I live in Goochland County, of course, and it is

approximately 15 miles west of the Patterson Prive In, I would

say.

Q

Have you had occasion to drive by Patterson Drive

In at approximately 12:00 o'clock or:shortly thereafter, other

than the time you worked there?

A

Q

get in?

D

Yes, sir.

Have you ever seen vehicles lined up, waiting to

Yes, sir.
Where would those be parked?

They would be parked on an emergency lane in the

westbouﬁd lane.

Q

IR e e
IR e g

you have 2 r~waiting to c,et in?
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MR. THURMOND: What he may have seen on

doesn’'t have any relevancy It is
extraneous.Akﬁ%%*%~ -
THE COURL,  “':>\M““a;§Estained.
J That is all \ : have,

~ Your Honor.

EXAMINATION BY MR. THURMOND:

Q ~ Officer Clements, you have told us that on the
night you went thére you didn't want to, but you were perfectly
willing to do it. You were doing it as a police officer, weren't
you, sir?

A I was. I would say yes, being as I had police

- powers was the only authority I had.

Q You had on your uniform, didn't you?

A I do not recall. Ordinarily, I do not wear a
uniform, I wear plain clothes. Now, whether or not I put on a
uniform that night, I do not recall. I would say, if I had to
get -- usually yes, I did usually put a uniform on if I am
working night traffic.

0 The way you decided to handle the traffic on
Patterson Avenue, gétting the traffié in and out of the Erive
In Theatre, was the way you deciced on your own to do it, wasn't
ie?

A Yes, sir.

051
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Q NMobody told you you have got to put flares down

anywhere or anything else, did they?

A No, sir.
. Q You did it according to your own‘experience, as
a police officer, and in a manner that was within your sole
discretion, as to how you carried it out, didn't you, sir?

A Yes, sir, because I had workei uniform, prior to

.bécoming'the chief deputy sheriff.

[1%)

Q Have you ever worked any other places, on and
otf-duty places, such as the Little Hawk Farm and places like
that, traffic? |

A I can't say any places, as far as specifics. I
"> ' have helped various civic organizations that were having functions
o i; the couﬁty, I have helped. Most of the time I was not paid

iz e s yiq s . . .
©  for it, just did it as a citizen and police officer.

s ! 0 You did that on your off-duty time?

: A Yes, sir.

'3 j i | Q And you did it as a police officer, functioning
o i as such?

-+ _ A Yes, sir.

=3 »fv | Q Anybody wanted to know who you were, you would

v |
22+ have told them who you were?

A Yes, sir.

Q ‘Identified yourself as a police officer?

052
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A Yes, sir.

Q And that if anybody you stopped, in the line of
traffic, wanted to know who you are, that would havé been your
response, wouldn't it?

A That is correct.

Q Now, you said that while the sheriff's department
doesn't want police officers to take pure moonlighting jobs,
members of your sheriff's department, but that you ﬁake an

exception if somebody needs traffic control for some function,

‘the police officers are free to fill that --

A Yes; sirf

Q -- aren't they, sir?

MR. THURMOND: All right, sir, thank you, sir.
EXAMINATION" BY MR. KAUFFMAN:

Q . In faét,'this responsibility was turned over to
Deputy Sheriff Lilly, wasn't it, to coordinate this activity?

A That is correct, sir.

Q And one of his functions was to coordinatelwhich :
of the officers wanted to work, when fhey were to work, and so
forth, he coordinates all of that?

A That is correct.

9) Now, when you arrived at thé theaﬁre that night,
would you say it was approximately midnight? Tid you report

to anyone, say, 'Here I am. I am Leputy Sheriff Clements.
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: |

|

“hat do you want me to do?" or anythingz like that?
A It s:as a gentleman that was emploved, who he was,

an

1 cdon't know, employecd by the theatres that hed already reached

‘the entramce or :-uit, whichever you want to refer to it as, but

.

it is right at Pattersom Avenue, stopping traffic. He hac taken
hi# car and put it across the drive, the entrance of the thedtre.
1 cannot say, verbatim, what our conversation was.
It was somethinz to the effect, "Are you going to hancle this
spot here?" And his reply was, ”yes;” B

1 said, Well, I am willing to take care of the

t:affié on Boute 6.7

Q So, he was keeping traffic from entering into the
theatre?
- \
lg. Yes’ Sir.
: Q And you said, T will take Route 6. iow, as

a private individual, could he have zone out into Foute 6 and
directed traffic, himself?
¥R, HIION: Objection, Your iloncr, that calls for

a speculation by the witness, and probably a conclusion

of law.
TEZ COURT: TLoesn't it call for a cenclusion of
1aw?

¥R, KAUFTMAM: I think he would be the best

2 N WAl

person, being a law officer, as to whether z parson can
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go out and direct traffic or whether it takes a
policeman. I think that is perfectly within the power
of what he is hired to do.

THE COURT: I think you can -- no.

BY MR. KAUFFMAN:

‘r

Q Are you trained in traffic control, did you have

specific training in traffic control?

1
'

|

l

A . Yes, sir.

Q Di& you go to police school?

A Yes,lsir.

Q And is that one of the courses‘taught there?
A " Yes, sir.

Q Now, wheﬁ‘you went out into Fatterson Avenue,

ybu went out there for the purpose of directing traffic, is

that correct?

{
L
|
i
o
\
I
|

A That is correct.

Q  Is that a state highway?

A State highway. (

Q Now, can yéu tell me whether or not if this man

you previously talked to came out to you, after you were out

in Patterson Avenue, and said, "I don't like the way you are

doing it, I want you to do it another way," would you have

paid any attention to him?

1
|
i

MR. HIXON: Objection.

059
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THE COURT: Whaf is your objection based on?
MR. HIXON: What he might have done three years
ago, if something happened, that is just asking for
speculation.
THE COURT: Objection overruled.
A No, éir, I would not have listened to him,_as_I
- felt I was doing my job in a safe manner.
BY MR. KAUFFMAN:
a | Q You had done it according to the training you
g héd received as a police officer and not witﬁ r;gard to ﬁhat
- anyone else told you?
A That is correct.
Q And i believe you said thefe was traffic arriving

" and was over in the emergency lane. That would have been off

tbe hard surface?

o

i A | Yes, sir.
i i 5 Q And parked them over there and directed them to
vy pérk off over there?
3 I A Yes, sir.
Q And then you assisted cars out of the theatre?
: A Yes, sir.
2 ; Q Do you know who paid you for doing this service?
3 ; A By name, I do not.
Q Do you know what this receipt that Mr. Hixon
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‘has introduced into evidence says on it?
THE COURT: Doesn't that speak for itself?

BY MR. KAUFFMAN:

Q Does that help you any, does that ring a bell
any?

A As I stated, that's where I signed and received
$25.00.

Q But you don't know who paid you?

a A I éi'on"t remember the individual, no, sir,
Q Or what entity?
A No, sir.

12 | _ © .MR. KAUFFMAN: May the jury see this, Your Honor?
| | THE COURT: Yes.
BY MR. KAUFFMAN:
Q Andvif you had seen someone --

THE COURT: .Don't hand the jury something and
R then»start off questioning.
'3 j MR. KAUFFMAN: All right, excuse me.

THE COURT: All right, start.
Lo BY MR. KAUFFMAN:
o Q And if you had seen someone climbing the fence
-2z . to sneak in, you would have had arrest power over that individual?

A Yes, sir, I would.

Q And that was pursuant to the fact you are a

(,5'7
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Yes, sir.

And not because you were being paid by whoever

paid you on that receipt?

That is correct.

That has nothing to do with your police power?
No, sir.

MR. KAUFfMAN: Thank ydu.

THE COURT: Mr. Hixon?

MR. HIXON: Just one question,

FURTHER EXAMINATION BY MR. HIXON:

How did you know when to let the traffic into

When I was advised that the previous movie was

| A
over.
Q - And who advised you?
| A Someone employed by the theatre, by name, I cannot
séy. |

p~

!

gentlemen? May“he be excug

MR. HIXON: Thank you.
' \E\FOURT: Anything further ofCEficer Clements,

T

o e

You don't need him?

MR. HIXON;~%o, sT

~N§§§%§§

“COURT: You are free to“ma, Mr. Clements.

Next witness, Mr. Hixon.

{(The witpness stood aside.)
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MR. HIXON: I would like to call Ma: weston,

ﬁﬁ;gggee- T: Mrs. Weston.

MARGARET H. WESTON, having been sworn, testified -
in behalf of the plaintiff, as follows:

EXAMINATION BY MR. HIXON:

Q . Mrs. Weston, where do you live?
A .Short Pump, Virginia.
i Q And that is in Goochland County?
| A No, Henrico.
- .Q How long have you lived out there?
A About 28 years.

Q And howilong have you been working at the

Pgtterson Drive In Theatre?

A Ten to eleven years.
Q And what type of work did you.start off doing?
A Grill cook.
Q That's at the concession stand?
A Yes, sir. E
-Q And how long did you remain a concession worker? |
A About eight years.
% Q And what position did you take after that?
; A I went from grill cook to concession manager, andi

- “(;59
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then to manager of the theatre.

Q And what were your duties, the responsibilities

as manager of the theatre?

AY In charge of the money, the grounds, crowd
“control.

Q - And who pays you for being manager of the
:tﬁeatre?

A ‘Glenﬁar Cinestate.

Q Yoﬁ are paid by Glenmar Cinestate?

A Yes, sir.

Q ' Who was the individuai that hirec you to becagé
manger?

A Mr. Sﬁerling.

Q "~ And can you identify who Mr. Sterling is?

A If I am not mistaken, he was the city manager

or the district manager.

t

Q For whom?

A Glenmar Cinesﬁate.

Q Was he located here in Richmond?

A Yes.

Q Dé you know where he is today?

A Texas.

Q Now, do,yqu have a definitevschedule? I am

11king now about you béing manager of the theatre, do you have

7060
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a definite schedule for the time that you work?
A What do you mean?
Q ‘- Do you report to work at a given time, are you
off at a given time? How does that work?
A I get to the theatre in time to count my money,

see that the film gets in, and stuff like that.

3 Q And when do you start showing movies, in terms of%
séasons? |
A In the wintertime, it is 7:30 o'clock.
<Q And what about in the summertime?
A Roughly,9:00 o'clock.
Q Do you show moQies year around?.
5 A No, we are closed now. 2
5 Q How about in 1976, did you show movies year ;
afound? | |
A I wasn't the manager then, é
Q You were not the manager in 1976, excuse me. ;
A . No, we closed for wintertime. It is a seasonal ?
tﬁing.
1 Q So, in 1978, though, when did vou,start the

showing of the movies, in the springtime?

A I think we opened in April, March or April.
Q And do you normally show one movie? two movies? ;
A Two movies. §
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Q And you start at approximately 9:00 o'clock, was

the running time for those two movies?

A Depends on the particular movie it is, each one

has different running time.

Q As a general matter, what time do they normally
coﬂclude?
% ‘ : A Depends on the length of the movie.
| Q What is the normal length of a movie?
% A | Well, now this week, we had one was 30 minutes %

and the other was 112 minutes. 80, it depends on the movie.
} E Q Would you describe for the jury, if you will, the

physical setup at the theatre?

é A What do you mean? %
% Q Do yoﬁ have a concession stand? |
| A Yes, we do. %
% Q And what does it look like? %

|
i ;
| ‘ A Well, it's roughly 40 feet wide and 1 would say
| about 75, 80 foot long.

i

Q And what do you serve in that?

A Do you want the whole menu?

THE COURT: No, we surely do not. »

e o

ﬂleral appearance.

o o _ 062 !
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A

THE COURT: 1Is that an issue in the case, th

ppearance of it?

MR. HIXON: Yes, sir, the physical
was there. /'d

THE COURK,_ What does tgat/éve to do with it?

MR. HIXON:

theatre.

In front of the concession stand?

Yes, sir, you can see the field.

three‘to four.

|

do you continue to pay these employees?

yes.

Q And when you lease the premises to Mr. Bentley,

Q How many employees did you have at the'concessiong

t .

A It depends on how heavy a crowd, we have roughly

A They are in the émployment of Glenmar Cinestate,
Q . What about your projectionist?

A Yes.

Q What about the ticket taker?

A No, Mr. Bentley provides his own cashiers. -

- - . - . ()63 . . e e e
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Q Around_the outside of the theatre, or around the

tside grounds, is there a wall?

A It's a fence.
Q Can.ybu see through it?.
A Not to my knowledge. 5
Q How tall is that fence? ?
A I would say 10 to 15 foot. ;
Q And that encircles the entire theatre area? %
A No, sir, just the front and the sides, the side’
where the cashier’s office is. f
Q And when you are talking about the front, you ;
are talking about the front as it borders on Patterson Avenue? ?
A Yes, sir. é
Q How far is the theatre screen from Patterson ?
Avenue? é
A I have no idea, sir; %
Q Can you give us a reasonable estimate? ‘
A No,‘I can'ty_ 4 | L. |
Q Tell the jury where the box office is. |
A It's on the road, main entrance coming in off of g
Patterson.
Q And approximately how far is the box office off
of Patterson Avenue? |

A Well, there is about 30 cars to line up there,

364
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if there has to be, so whatever that is.

Q So, 30 cars between the box office and Patterson
Avenue.

A Yes, sir.

Q Is there a little turn-out on Patterson Avenue
that is hard surfaced?

A Well, the road is hard surfaced.

' Q | Well, what about, is there a little'turn around

on Patterson Avenue? Is that, also, -hard éurfaced?

A ~ I don't know what you mean.

0 Well, in front of the theatre, describe what
Patterson Avenue looks like.

A It is a four-lane surface wiﬁh approximately ten-
foot edge on each side.

Q And when you are talking about the ten-foot edge,
this is the shoulder of the road?

A Yes, sir.

Q Have yoﬁ évéﬁrééeﬁwcafgiparked out there, on.
prior O;éég~§ﬂ§i waiting to get iﬁ? //f/ |

THE COURT: Let's see where he is going.
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night?

FoR el S "

QO

VoI VeI TR e -

Do you recall the night of the accident, ifrs.

Yes, sir.
And you were working that night?
Yes, sir.

Where were you, at the time of the accident?

"In the concession stand.

Were you getting paid that night, Mrs. Weston?
I get paid every night.
Who paid you that night?

For what?

Well, had you worked up until 12:00 o'clock that f

Yes.

For the first two shows?
Yes.

Who paid you for that?
Clenmar Cinestate.

Did you work after 12:00 o'clock that night?

(66
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I worked the 1éte shows.
And how late did you work that night?
Until the shows ended..

- Can you tell the jury what time that was?

It's been a long time, sir, I have no idea.

SR S -

For that period of time, for working the two

shows, did you get paid?

i A Yes.
| Q Who paid you?
A Mr. Bentley's cashier.
Q At the time you got paid, did you sign a wvoucher |

acknowledging that you got paid?
A I don't remember if I did or not.
! | Q Let me ask you if you can identify this as your

signature (indicating).

A Yes, sir. ' §
Q And how much did you get paid per night? !
A $25.00. |

MR. HIXON: I would like to offer that as
Plaintiff's Exhibit No. 2.
THE COURT: All right (marking).
(A voucher in the amount of $25.00, signed
by Margaret H. Weston, was marked PLAINTIFF'S

EXHIBIT NO. 2.)
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MR. THURMOND: May we see it, Mr. Hixon?

MR. HIXON: I am sorry, Mr. Thurmond, I ﬁill be

Kauffman.

BY MR. HIXON:

Q

- May I hand that to the jury now, sir?

THE COURT:

Mrs. Weston, when you get paid that, do you get

paid that in cash?

A

Q

Yes, sir.

And you simply sign this voucher in return for

getting the cash?

A

Q

off-duty deputy sheriffs, are you familiar with that practice'?'E

A

| Q

and what you know about it.

A

Q
A

Q

Yes, sir.

This was produced by Mr.

Yes.

Now, Mrs. Weston, the practice of utilizing

Yes.

And tell the jury how the practice developed,

That practice started before I became manager.

Yes, sir.

Did it continue during the time you were manager?.

And how did you know to get deputy sheriffs to

report to duty?

A

'Mr. Sterling, my supervisor, would call me and tell

68
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me we were going to have a midnight movie and to contact
Goochland County and order two deputies, or whatever we needed.

I? was generally two.nights in succession.

And would you call Goochland County?

~ Yes.

Who did you talk to out there?
It was generally a lady that answered the phone.

What did you ask for?

- I would tell her I needed two deputies, to pleasef

two deputies for Friday and Saturday nights.

Did you tell her what you needed them for?

They knew.what I needed them for.

- This lady knew what you needed them for?

Yes,. traffic control for midnight movies.

When they came to report for duty, what time did'%
get there?

Sir; I have no idea.
Did you see them, during the course o& the eveniné?

They had their job, and I had my job.

Well, did you know when they were supposed to be ;

- Roughly 12:00 o'clock, whatever time the movie

You mean the late show, whatever time that started?

- 69
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A Yes, sir.
Q Do you know how the depufy sheriffs would know
what timé that movie would start?
A Well, I tell them approximately what time it is
when I call up.
Q When they reported for duty, did they have any
conversations with you? | |
| A No, théy knew what their job was. They went and
did it, and I did my job.
| Q What else did they do at the theatre, besides
direct traffic? .
A If T had a disturbance, I would call for them andi
tﬁey would have come and helped me. .

!
Q Anything else?

i
i
'

A Well -- well, if I have a big concession receipt,i

they would go to the bank with us. A i

Q How about checking identification? ?
A Yes, they did that, too. | g
Q And can you explain to the jury why?
| A Because no one under 18 was allowed in the theatré.
: Q- And when that would arise, what type of movies

would prohibit =--

A Mostly R and X rated.

Q Did you, physically, observe, at any time, any of%
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these deputy sheriffs checking identification?

A No. Like I said, I wouldn't see them from where
I 'was at.
Q The place that you normally stayed was back in.

the concession stand?
A I was all over the place, but wherever I was
needed, that's where I go.

Q At any' time that you ever worked there, did you

observe any deputy sheriffs directing traffic?

A No, sir.

Q Never saw it?

A No, they had their job, and I had my job.

Q On the night in question, did you -- that is the

night of John Farrell's death, did you observe any of these
dkputy sheriffs directing traffic?
A No, sir. f
Q - Describe, if you can, for the benefit of the jury,é
tell them aboﬁt how you get off of Patterson Avenue and get %
#nto the theatre, and how vehicles get out of the theatre?
What is the arrangement of the roads in and out of the theatre?.
A We have a =~ I reckon it's a two car, four-lane
thing with a median strip in the middle, we have a light that

says "Entrance," it's well lighted; that is, one comes in and

one goes out -- I don't know.

e  on
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ménager, about who these deputy sheriffs have dowm, whea they

started to work, anything different around this period of time?!

Farrell's death, who was working the box oifice that night?

0o o H

Yieston - Yr. Hixon 51

then you are talking about 'one comes in and one -="

Cne is an entrance and one is an exit.

Ts there any incline of that eptrance as it 3zoes ;-
Yes.

And would you describe that to the jury?

Well, it's just a slight hill.

And as it relates to Patterson Avenue, it is uphill
Yes.

Has there been anything, since you have been

Nb, sir.

How many people would you request?
Two.

When did you become manager? é
I have been manager twWo years.

THE COURT: As of right now?

TAE WITMESS: Yes, sir.
THE COURT: You became manager sometime in 19777

THE WITNESS: Yes, sir.

On the nizht in question, the nizht of Jolm

(72
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; A Mr. Bentleys' cashiers, I don't know them per-
§ sonally. I don't know. |
; Q Did you have anything, at all, to do with how
. they collected the money or what they did with it?
| A No, sir.
Q For the evening show, between let's say 8:00

o'clock and 12:00 o'clock?

I go up and get the money.

or anything?

__..,;_._._._ﬁ....._._,._mu.. . e e e e A,.‘ . ()73 -

A My son; George Weston, worked it.
Q And you took responsibility for that?
A For the money, yes, sir.
| Q Did you ever even go to the ticket booth that
night?
A Yes, I go up aﬁd collgct the money. That is,

they call me and tell me there was a large amount up there and |

; Q What did you do with it?
| A Put it in the safe in the concession stand.
Q Did you ever go'up and get any of Mr.'Bentley's
money?
A No, sir.
| Q Mrs. Weston, what kept the vehicles from coming

in the theatre for the late night movie, was there a barricade f

A As near as I can remember, my son went up there
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and stopped the traffic so it wouldn't come in.

Q Do you have any physical devices?

A A flashlight.

Q A flashlight?

A Yes.

Q Is there any blinker light at the exit?

A No, sir.

Q ‘Was there, at the time of the accident back in

1978, was there a STOP sign as you exited from the theatre?

A As near as I can remember, yes -- I am not sure.

Q Were there any mail boxes located in the vicinity?

A Yes, in the median strip. |

Q And if one stopped on the highway, how close
Wbuld it be to the edge of the highway looking left? How closé

would he be to those mail boxes?

West.

A Where would he be located, sir?

Q 'Right at the edge of Patterson Avenue, looking
A Coming in?

Q Going out.

A I have no idea.
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THE COURT: All right, we are going to lunch.

You=-all do that during the luncheon recess.

You-all come back, please, at a quarter trvtwo.

Daxing the lunch recess, and all of the recesges, 1adies:

and f;ntlemen, don't let aﬁyone discuss thf case with

Y
-

you, at

want to

I h?;e already told all of yonﬁ

Pqrneys, litigants, anyone in thf case.

, £0 where you

. One f the closest and ferhaps easiest place

to get in and ou ‘of is in th basement of the Safety,

Health

Broad Street, but t ;fto

you 40 minutes i//éime enough\;o get a quick 1uq$h.

please.

AY MR. HIXON:

and Welfare -=11d1n,.

\

Other places, Fe -ral Building, Clty Hall up on

t back here. I think g1v1n°

We will/move the case alokg as quickly as we can.

/ (A recess was tak
/ '

AFTERNOON SESSION

/  trial was resumed at 1:5fkg'clock p.m.) %

3p for lunch; and

THE COURT: Mrs. Weston, come back on tﬁikstand,

Q

Mrs. Weston, I want to show you a photograph and -

ask you to take a look at it (indicating).

show the Patterson Drive In Theatre?

Joomme e oo

e

LCoes that photograph
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A Yes, sir.
Q Does it appear to be an accurate picture of a

photograph taken back in 1978, the condition of the theatre,

“at the time?

A Yes, sir.
MR. HiXQN: I would like to have tbat marked
as Plaintiff's Exhibit No. 3.
THE COURT: (Marking) All right, sir, so marked.’
(Colored photograph of the Patterson Drive é

In Theatre, showing the theatre's marquee, was

| marked PLAINTIFF'S EXHIBIT NO. 3.)
B¥ MR. ﬁIXON:'

Q Now, Mrs. Weston, for the benefit of the jury,
I:will pass them this photo, this EXHIBIT. Can you describe

the photo, showing which direction it is taken from and what

it appears to be? é

i
1
i

t
i A It's going west on Route 6, it shows the marquee
i . i

of the theatre.

| Q Does it, also, show Patterson Avenue? :
A Yes, that's Route 6. |
Q And is that the photograph looking back toward

the City of Richmond?
A Yes, sir.

| Q Can you see the shoulder of the road, in that
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photograph?
A Yes, sir.
THE COURT: Mr. Hixon, how many are you going to
put in?

MR.HIXON: Four.
- THE COURT: Are you-all objecting to them?

I think we will go ahead and mark them, it will

| i benefit the jury.
’) MR. HIXON: Can I passbthis one now?
_THE COURT: HoldAon just a minute.
Since the pictures are all so small, Mr. Hixon,

I think the best method would be if we let Mrs. Weston

~ stand and have the pictures over where the jury can

i % ' look at it and.she can describe it, as they are looking
into the picture.

MR. HIXON: Thank-you, Your Honor.

" THE CCURT: (Marking) And use the numbers all
the time so the record will reflect what we are doing. !

| (Colored photograph of mail boxes on |
Patterson Avenue, looking toward Richmond, was
mafked PLAINTIFF'S EXHIBIT NO. &4; colored photogréph

~.of Patterson Drive In Theatre, looking west on

Patterson Avenue, also showing D & B used car lot,

: | was marked PLAINTIFF'S EXHIBIT MNO. 5;
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colored photograph of Patterson Prive In Theatre'

i entrance, looking west on Patterson Avenue,was

marked PLAINTIFF'S EXHIBIT NO. 6.)

BY MR. HIXON:

Q Mrs. Weston, let's take this photograph first

and --
.

MR.HIXON: Is it all right if the jurors come

forward?

S

THE COURT: Yes, they can move over to where theyf

can see,
 MR. HIXON: You can stand, too, if you like.
BY MR.HIXON:
Q Now, Mrs. Weston, point out on here, do you see

part of the screen, itself?
!

how you are going to handle this, Mr. Hixon. It is

going to be hard for all the jurors to see, I am afraid.;

BY MR. HIXON:

Q Can you see on this photograph the marquee?
! A This is the marquee right here (indicating).
Q And Tuckahoe Creek, do you know where that is
ﬂocated? |
| A You can't see that on that. It's right there

at the bridge, approximately right in here (indicating).

,l_.; e v e e - . s O .. . ()‘78 - - . Y

THE COURT: Some of them can't see. I don't know:
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Q- And the westbound lane obeoute 6, going toward
Gobchland, is which lane?
| A It's the one on this side over here (indicating).
g | Q This area that I am pointing to right here, would:
yoﬁ describe that as --
| A I don't know what you call it.
Q@ Okay. |
MR. HIXON: That is PLA¥NTIFF'S EXHIBIT NO. 3. ;

Q Now, let's look next at PLAINTIFF'S EXHIBIT NO. 5.

Can you point out on this EXHIBIT the entranceway to the

theatre? :
| | A There is a sign.right here (indicating).
Q All right. And this photograph is taken looking |

west on Patterson.Avenue?

Yes, that is correct.

What is this across the street?

It looks like a used c&r lot, D & B used car lot.

Was that there, at the time?

It has been there as long as I can remember.

o oo o w

EXHIBIT NO. 6, that view is taken looking, again,.

wést on Pattersoﬁ Avenue, is that correct?
| A Yes, sir.

% | Q All right, now,.where in this photograph is the
! ticket.office'located? |
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fence.

A

Q

EXHIBIT NO. 4, is taken looking which way on Patterson Avenue?

A

Q

Weston =~ Mr.

It's not on there.

Would it be back in this area somewhere (indicating)?

Hixon
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Back behind the entrance sign, down along the

Would you point to that on the photograph?
This entrance sign right here (indicating).

Okay. This photograph, which is PLAINTIFF'S

This is going toward Richmond.

Now, these mail boxes, were they there at the

time of this accident?

> o o O >

Q

Yes, sir.

And where are they located?

Now?

Then.

In the median strip, right where the entrance sign

Now, if a car was exiting from Patterson Drive In-

Theatre, would he be exiting on that road?

A

i

yes; two roads there (indicating), one on each side of the

median strip.
Q
A

Some goes on that side, some goes on the other side,

Where would the cars be lined up to get in?

Mostly on Patterson Avenue.

=

»
I
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HERBERT KENNETH RAE, having been sworn, testified

in behalf of the plaintiff, as follows:
EXAMINATION BY MR.HIXON:
o Q. Mr. Rae, staté your full name for the jury.
A Herbert Kenneth Rae.
Q And how old are you, Mr. Rae?
A Forty.
Q Where do you reside?
A 8919 Huguenot.Road.
THE COURT: How do you spell your last name,
please. | B
THE WITNESS: Re-a-e.

BY MR.HIXON:

Q Is that in the City of Richmond?
A Chesterfield.
Q And how long have you resided in the Richmond-

Metropolitan Area?

i A Fifteen years, roughly. |
Q Are you familiar with the Fatterson Drive In
fheatre?
A Yes. %
1 Q Have you been there on more than one occasion?
A Yes. E
Q I want you to tell me, Mr. Rae, if you were theré

81 -
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onn the night of the accident, which was June 24th, or early

mqrning of June 25th, 1979, do you recall that night, 'sir?

A Yes.
’ Q Tell the jury what kind of automobile you were
driving?
| A '76 Chevrolet Monte Carlo.
| Q And was anyone in the automobile with you?
A No. |
Q What time did you get to the Patterson Drive In

Tﬁéatre that night? _
Approximately 9:30 o'clock or 10:00 o'clock.

And.did you watch both of the shows before you le%t?
No.

Just the second one of the --

Ri@t -

o > oo r o >

Can you describe the size of the crowd that was ;

at the theatre that night?

A Large.
Q Approximatelyv when was the second movie‘over?
A 11:30 o'clock, quarter to 12.

| Q And did you leave, as soon as thaﬁ movié was over?
A Yes. ‘ é
Q. Were you one of the first cars out of the theatre?
A One of the first, yes.
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Q Were there any cars in front of you?
A Yes.
; Q How many?
| A Roughly, four to six.
| Q When you exited the theatre, did you turn your
lights on?
: A ~ Yes.,
| Q Did you see whether or n;t the cars that were

in front of you had their lights on?
A I am not sure, I didn't notice.
Q Whén you came out of this theatre, did your car
come to a complete stop before it went on to Patterson Avenue?
A No.
Q Can you estimate for the jury how fast you were

rolling, before you =-

A Five to ten miles an hour.
Q Did you see anyone directing traffic?
| A Yes.
Q Describe what you saw.
A A police officer in full uniform, standing in

tﬁe middle of the -- I guess it Would be the westbound lane,
wéving a flashlight, directing traffic out of the theatre.
Q  Was he facing you?

A Yes.
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i Q Which hand did he have the flashlight in?
A I guess, I can recollect it was the right hand,

but I am not sure.

s Q Did he have on any reflective vest?
g A Not that I recall.
Q What kind of uniform did he have on?
A Well, I mean, I am partially color blind, it was -

either green, brown, or something to that effect.

Q Could you see the deputy sheriff, or whoever it

was, directing traffic clearly?
i _
' A Sure.

| Q At the time you were exiting, is there any
|

|
flashing light there?

; A No, sir, not to my knowledge.
? Q Were there any flares?
f A Not to my knowledge.
Q Did you see the sheriff's police car?
A I didn't notice it.
Q low, as you were exiting from the theatre, did

y@u look back to your left, toward Richmond?

A Yes, I did.
Q What did you see?
A As you came out of the theatre, there was a --

ﬁhere is a little hili, and there was, also, a line of traffic

084
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waiting to come into the theatre, which somewhat obliterated

my view of the highway. So, I realiy couldn't see the highway

until I was out into the =-
! Q And why couldn't you see the highway?

A For the reason I jusﬁ gave.
Q Were there parked cars on the highway?
A They were waiting to enter the midnight movie.
Q And can you estimate approximately how many there
were?

A - It was a good-size line, I would say 25 to 30,
méybe mbre.

Q Which way were they strung out, back toward
ﬁichmond or =-- |

A  Yes.

Q And how far back up Patterson Avenue were they

strung out? i

I could just guess fifteen.

Q Can you'makeré>réaéonable estimate of how far
they extended back toward Richmond?

A It appeared to be 30 to 50 yards.
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Q Let me ask you, if you would, to look at some
pﬁotographs. Photograph No. 4, if you would, do you recall
on the night of the accident seeing that mail box?

A No, I don't.

Q What on Photograph No. 4 -- excuse me, on ;
P‘LAINTIFF'S EXHIBIT NO. 3, would you point out to the jury whertza

these cars were parked that you were talking about a minute ago?

A The cars waiting to enter the theatre? !
Q Yes, sir.
A They was as far over onto the shoulder as they

could get, on this side (indicéting).

f Q Was there a barricade in that photograph? z

MR. KAUFFMAN: i think he 1is 1eading‘him as to --
THE COURT: Objection overruled.
A ?ardon me? |
éY MR. HIXON: g
I Q | The cars that were parked on the shoulder, were
they past this barricade here on the lefﬁ (indicating)?
THE COURT: What barricade are you referring to,
the_median divider?
MR. HIXON: Let me ask the witness.
BY MR. HIXON:
Q How would you describe this (indicating)?

A " The shoulder device, you are talking about?

e 86 e
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Q

Yes, sir.

Rae - M¥r. Hixon

How would I describe it?

Yes, sir.

I would describe it as a barricade of sorts.

All right, sir. Were the cars parked as far back;

as that barricade?

A
(indicating).

Q

I would estimate they were. Yes, back here

They weren't any closer.

On that photograph, will you mark on that'photo- ;

graph where you saw Officer Lilly standing?

A

he was approximately in the middle of the westbound lane.

- Q

I can't, you know, have enough road theie, but

All right, sir. Let me ask you, on the photograph,

67

on PLAINTIFF'S EXHIBIT NO. 5, to mark on that approximately

where Officer Lilly was standing, if you can.

A

BY MR. HIXON:

Q

(Marking)

THE COURT:
MR. HIXON:

THE CCURT:

What motion, if any, did the police officer

Now, what is the mark, Mr. Hixon?

I am sorry, it is a red X.

An X, all right, sir.

dressed in uniform, make to you?

A

Q

Waving with the flashlight.

And do you recall whether he was waving it with

(87




o

[o}]

*f;iliff?;p Rae - Mr. Hixon , 68

his right hand or left hand?
A Mo, I don't.
Q Did the flashlight have a red nose cone on it?
E ’ A Best I can recall, it had a red flash on the end..
Q At the time he made the motion to you, which way 2
wés his hack directed?

A Well, he was facing the exiting fraffic, which |

would make his back, you know, facing the eastbound lane.

‘Q His back would he toward Richmond?

A Sort of, but, you know, he was facing the exiting
traffic, which would make his back-toward the other side of
the rogd.
| Q “ I seé. When did you first see the vehicle that
struck you? | |
A I saw that vehicle, as soon as the Officer
jumped out of the ﬁay; |
- Q So, on PLAINTIFF'S EXHIBIT NO. 5, where you put

an X, that would be about the location where you saw the

vehicle?
A Right.
i Q Describe thé Farrelllvehicle, when you first saw
; it .
! A It appeared to be swerving slightly, as if he

ﬁight héve had his brakes applied, and he was very close to me.
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. Q When you say '‘very close'', can you estimate the

distance he was from you?
!
A Ten to fifteen yards.

Q When you first saw the F-rrell vehicle, where

|
was your vehicle located?

A Approximately straddled the midcle line, or very .

ciose to that.

|
t

Q And when you say ‘'straddled the middle line',

what middle line are you.talking about?

A The line where the Officer is standing in the

westbound lane.

Q How == i
THE CGURT: Are you talking about. the line that

divided the two westbound lanes?

_ THE WITNESS: Yes, sir.
|

BY MR. HIXON:
! Q What did you do, when you saw the vehicle?
A The only time I had, a split second, I felt to

|

get out of the way, and I jumped to the right of -- into the

! '} .
rizht seat. I didn't even have time to even lond in the seat

on impact, because on impact it jerked my head back the other
way. It was just a split second it was on me.

: Q Yhat part of your car was struck by the Farrell
véhiclé?

R ¢ )
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\

Driver's side, the left front fender, the door

on the driver's side.

Q
A
Q
A
Q

|

Were you hurt in the accident?

Nine stitches.

What type of-damage.was done to your automobile?
Monetary, $2400.00, I think.

When your car was struck, did it continue to go

forward or did it stop?

A
stbpped.
' Q

direction?
A

Q
A

Q
jour vehicle,
A

Q

A

It may have went forward just a foot or two, it
Did the impact cause your car to go in a sideways:

Uh-hﬁh, rigﬁt . | '
How far? ;
I don't know, a foot or two, probably.

What effects, if any, did the incline have on
back toward Richmond?

Coming out of the theatre, you mean? %
Yes, sir. ‘

Well, at one point, you can't see at all, coming

out of the theatre, especially with the cars parked on the side.

Q

haven't you?

A

You have been to this theatre on prior occasions,’

Yes.

090
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Q Have you ever seen deputy sheriffs, or someone
in uniform, directing traffic?

A Well, it has been quite some.time since I have
béen there before, but I couldn't answer that.
_i Q Have you, on other occasions that you have been
ts the theatre, seen vehicles lined up on the right-hand side
oE the westbound lane of Patterson Avenue?
A I wouldn't recall, it has been so long ago.
Q The vehicles that you saw that ﬁight, were they
lﬁned up on the westbound lane of Patterson? Tid they actually;
h;ve any part of their vehicle, 6r their wheels, touching .

Patterson Avenue, itself?

A I didn't notice.
Q - Have you ever lined up in that lane, waiting to %
_ v :
g@t in? f
A No. g
Q Did you see whether or not the Farrell vehicle :

had its lights on?
| A It did.
Q And when Mr. Lilly jumped out of the way, which
ﬁay did he jump? Did you see that?
| A To the best of my recollection, he jumped back

toward the shoulder of the road, toward the theatre.
| |

MR, HIXON: That is all I have, thank you.
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THE COURT: Mr. Thurmond. |

EXAMINATION BY MR. THURMOND:

Q I believe you said there were four or five cars

ahead of you exiting from the theatre?

t

c

A | Approximately, yes.

Q And had they gone on across the eastbound lane,
oward Richmond, ahead of you?

A The nearest car was approximately two to four
ér lengths ahead of me.

Q It had gone out and turned toward Richménd?

A . Right.

MR. THURMOND: -All.right, sir, that's all I have..

EXAMINATION BY MR. KAUFFMAN:

£

Q ) Did you say you were thé fourth or sixth car?

A Approximately, right.

Q All those cars had already preceded out?

A Yes.

Q Beforé you got to Patterson Avenue?

A I could see the preceding car, which was two to

our car lengths.

Q ~ And do you know whether it had its lights on?
A I wouldn't recall, no.
Q Was Officer Lilly out in Patterson Avenue, wizsn

that car went across?
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A Yes.

Q Was he motioning that car across, as he motioned
you across?

A Yes.

Q And so, you got to Patterson Avenue. You didn't

stop and look to your left, you kept on going?

A Right.

Q Now, you had your headlights on, at that time?
A Yes. |

Q Were your ﬁeadlights shining in front of you,

across Patterson Avenue? They illuminated Officer Lilly, then?

A I'm sure they did.
Q You had no trouble seeing Patterson Avenue?
R A No.

MR. KAUFFMAN: That is all I have, Your Homnor.
THE COURT: Okay.

FURTHER EXAMINATION BY MR. HIXON:

Q Your headlights were not directed toward Officer .

Lilly, were they?

A Sure.

Q Was Officer Lilly right in front of you, to your
éight, or to your left? |
| A No, slightly to the left.

Q How far to the left?

(93
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A As I pulled up the side of hLim, ﬂe was very
close to my car, because.my vision had been 6bliterated. And
what drew my attention to the Farrell car was that he wheeled
around and dived. I knew something was happening then. So,

he was close.

MR. HIXON: That is all I have.
MR. THURMOND: Nothing further.
THE COURT: May Mr. Rae be excused? Do y0u need
h'z.further?
| N
\\\Mr. Rae, you are excused.
| (The witness stoodﬁ;fide.)
| THE | QURT: Your next witng Mr. Hixon.
MR. ngix; At ﬁhis tim;*/I would like to read
. Answers to Interrogatorié’, J |
| MR. KAUFFMAN:'-_f‘één't provided with a copy of
them, and I don't know if {f; Xfect me. They are his answers
and if they don't affecg/;;, I doﬁ have any objections, but
I?don’t really know wﬂgf they are.
| THE/ngRT: Then it would bd a good idea if you
looked at theq;fﬁ
I fﬁJMR. HIXON: These are Glenmar's ARRwers to
Iﬁterro-féories, sir. |
| THE COURT: Do you want Mr. Kauffman to 3¢e them?

MR. KAUFFMAN: I never got a copy of the quégtions

or answers.
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MR, HIXON: I am sorry, Your Honcr. I am s

MR. KAUFFMAN: I have no objection, Yglir Honor.

THE COURT: Gentlemen, as I recol}ft this morning's

ons that need to

ul

conference tha‘\we had, there are some objec

No. 11.

1

” COURT: As soon as we géE~a break, the jury

goes out, we ¥ill relate this back in time and\put that objection

in specifj€ally as to that.

MR. THURMOND: Yes, sir.

MR. HIXON: Your Honor, may I explain to thj jury?

THE COURT: Yes, sir.

MR HIKON Ladles and gentlemen, these are

qdestions, written questions that were sent to Glenmar Cinestate,
in which questions have been answered in writing by Glenmar's
executive vice presideﬁt, Mr. James S. Lipsner, in the District
-of Columbia.

I am going to read these into evidence, and 1
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believe the Judge will tell you that the quesﬁions and answérs
should be taken by you just as if the witness were here
testifying to this effect.
| Is that appropriate, Judge?
THE COURT: This is substantive evidence in the
cése. ladies and gentlemen, for whatever purpose it might

have, and these interrogatoires, I assume, were answered under

oath --
| MR. HIXON: Yes, sir.
| THE COURT: -- which they are required to be.
MR. HIXON: "4. Describe fully the business g
Gie‘nar. /

"A. Glenmar enéages in the exhibiti»’/of motion:

pictures and pgovides ancillary services in cgffnection with,
H \‘_.\\ ) Y
siich as concessionhzgales, at 14 theater lg#fations in Washington,

D. C., Virginia and Marxland.

"5. Describé\\\q/ibundaries of the property owned

I y Ny

by you where the Patterson/f/ivé n Theater is located.

\\

. N
"A. Bo/;faries may be Wescribed by plat which is

S

VY
believed to be a’)f-lic record in the Clé\\:s Office of the

//

Y
Ny

Circuit Court/of Goochland County, Virginia. ™\

27
&

//“‘ "6. When did you purchase the propef\\? From

whop!

"A., The property'was purchased on August 20, 1885,

e P D I ek T e P T T R R S DO e
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9. Identify all films shown or promoted by
Ray Bentley or Ray Bentley Productions (hereinafter 'Bentley'')
at‘the Theater subsequent to your acquisition of it aﬁd prior
to June 24-25, 1978, and as to each, state the following:

a. the dates shown;

b. which were late night or midnight show-

c. the»attendance for each showing by
number of cars and number of peorle;
"d. the identification of all records or
documents from which the information provided in
FE , answer to this interrogatory is obtained;

HEN ‘ | e. the identity of the custodian and the

location of such documents.

'S z ' “"A. It is important to understand our arrangements
17 f with Ray Bentley Productions ('RBP"). We have what is commonly’
13 ? referred to in the trade as a ''four-wall deal". What this means

A

is that Ray Bentley Productions leases the entire theater to
.,  show its own product; we have no control over and do not nec-
essarily know what product will be shown, RBP, which is Ray
'Bentley Pfoductions, pays the box office cashier (who, in some
cases, may be our cashier prior to the four-wall deal taking

effect, but with respect to this specific litigation, RB?
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supplied its own individual) and pays our manager to remain
on the premises. In addition, we staff the concession stand,
at:our expense, and take all proceeds and provide the projec-
tionist; and ushers where applicable, who are -also paid by
Gfénmar. We do not consider this arrangement as a joint
venture or partnership but merely lessor-lessee. Therefore,
with specific reference to Interrogatory No. 9, this infor-
mation, except for a very few exceptions, would be found, we
presume, iﬁ RBP records.

"11. We;e G;ochland County policemen retained to
assist in any way at presentations of the Theater? If so,

describe the occasions customarily requiring their services.

"A. Generally, for our normal evening presentations

~at the Patterson, no policemen or other security personnel are

cglled for services as law enforcement officers relative to
traffic, crowd control, or security. Occasionally, policemen
will be on the premises doing routiné checks. With respect to
a four-wall deal, policemen generally are called upon by
lessee to assist in the egress after our standard presentation
aﬁd ingress for the cbmmencement of the first show under the
four-wall deal. In addition to traffic control servicés,

policemen check patrons' identifications to conform with the

movie ratings and to assist generally in security . . .

"12. Explain how arrangements were customarily
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made for the services of Goochland County policemen_aﬁ the

Theater.

A. Arrangements éustomarily made on behalf of
Ray Bentley Productions for the services of GoochlandfCounty

Policemen at the theaters for late or midnight shows were

made with the assistance of Mrs. Margaret Weston, theater
manager for the Patterson Drive-In, who would call in: the

early part of the week where any particular Bentley production
| :

is scheduléd for the end of the week or weekend following.
She would simply leave word at the Sheriff's office that deputiés

would be needed for a particular show. The deputies themselves

had no dealings with our staff concerning the arrangements.

4
"

23.. What was the attendance in cars for the
movie immediately preceding the late night or midnigh? feature

at the theater on the night of June 24th, 1978, also in persons.

i
|

A. According to our records the attendance in

number of cars for the showvimmediately preceding the{Bentley

Production was a 284 count. We believe that count in terms of

number of persons was 629.

!
]

24, What was the attendance in cars forl| the

Bentley promoted film on that night? 1In persons? :
\

A. Ron Sterling our Richmond supervisor at that

_ ‘ | ’
time estimates that there were 89 cars. Glenmar does not

require under these arrangements that its persommel m?nitor or
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know the number of cars or patrons atteﬁding during a four-
wéll deal. One explanation for his knowledge of the number
qf cars might be that prudent controls require car count in
order to determine whether concession sales (based on historical
a§erages) were sufficient.

) "28. Who paid the policemen for their services?

‘ "“A. Because of the four-wall deal Glenmar does
not pay-for security or traffic control services. This is the
résponsibility of Ray Bentley Productions based on past arrange-
ments. We assume that such officers were paid." |

f ~ And these were signed, I believe I told you, by

James Lipsner, executive vice president, under oath.

THE COURT: Next witness, Mr. Hixon.
MR. HIXON: I would like to call Mr. LiMy.

THE COURT: Mr. Lilly, report to /vé'courtroom.

N

MRNHIXON: I would like to gdil Mr. Lilly as

&
&

&7
&

an adverse witness. '\\3
s6ald qualify him to do that?

7

5
Fex,

THE COURT: WhRE

MR. HIXON: ,//%oui}\u}ke to under the code

F %
Y R
2

section 8.01-401. I/;d/ieve I may calN\;py party or witness
who is determipedl to be adverse. I would take the position
before th;/fburt that Mr. Lilly is, in fact, advexge, and I

woulg”like to state my reasons. May I approach the be to

Go it?

I
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glows. He is just another witness, as far as I am concerne

- e R e e e e .. _:’

Counsel, let me see you-all here, please.

(Side-bar conference.)

“Court. After examining the

v , N\
#£d the reporter to\;§kk the_place where .this

AN

THE COURT: You-all read that.

He wasn't asked that on voir doire, as fal\ as he

JAMES D. LILLY, called as ah adverse witness

in behalf of the plaintiff, was sworn and testified as follows:

EXAMINATION BY MR. HIXON:

Q

A

State your full name for the record, please.
James D. Lilly.
How old are you, Mr. Lilly?

Forty-seven.
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Q Where do you live, Mr. 1illy?

A In Goochland, Goochland County, Virginia.

Q Is that where'you presently reside today?

A Yes, sir. |

Q How long have you been living in Goochland County,
Virginia? '

A | Well, approximately 31 years; all except five

months, I went to Florida and just moved back.

2 ; Q By whom are you employed now?
| A Riéhmond Engineering Company.
Q And wﬁat do you do with the Richmond Engineering
ix Cbmpany?.
‘ Al Drive a tractor trailer.
| Q How lohg have you been employed there?
A Just went to work with them invOctober.

[e2)

Q Tell the jury when you first wen: to work for

the sheriff's office in Goochland and when you left.

A I went to work in July, 1968; and quit in August
of '78. |
| Q August of what?

A 1978. |

Q What type of educational background do you have,
Mr. Lilly? |

A Well, I don't have -- I didn't get all the way
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tﬁrough high school.
: Q Before you --
A | Two years of high school.
5 Q Before you went to work at Goochland, as a deputy
sﬁeriff, what did you do?
| A vVarious types of security work, worked at the

Federal Reserve Bank for eight years, worked at the penitentiary,

worked for Chesterfield County as a licenses inspector.‘

! Q When you were employed by the 3oochland County

Sheriff's Office, how many hours did you work a week?

: A When I first went there, there was no telling,

-just seems you'might work 50, sometimes it might be 70, you

just work whenever they needed jou.

i Q Did you work a given shift?

[ _
A No. The first year or so that I was at =-- no, sir.
Q What about in 1978, at or about the time of the

accident, Mr. Farrell's death, were you working a shift then?
A Yes, yes, sir, we were workiné 12-hour shifts.

Q And when did you go to work?

A From noon until midnight or midnight until noon.
Q

And June 24th, Saturday, 1978, when did you go to

| A I don't recall -- rather, I don't know whether I

ﬁent on at night, on day, or whether I was on the midnight shift.

103
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I don't recall.

Q What time did you get off work?

A If you get off at midnight or noon at daytime?
Q I'm talking now, specifically, whether you recall

the night of John Farrell's death.
A - I recall the accident, yes, sir.
Q » On that night, when did you'go -=- when did you

get off work at the sheriff's office?

A It was 12:00 o'clock midnight.

Q Had you worked the P;tterson Drive In Theatre
before?

A Yes, sir, many times.

Q How‘many occasions?

E A I have no idea. - N

Q Well, would it be one of half a dozen?

A Half a dozen or more.

Q On these occasions,'who talked to you about
working?

A Well, the manager of the theatre. The guy that

used to contact me, his name was Mike, and he was not even
employed there when this happened, but he is the one we used
to talk with when they wanted us to work the midnight shift at

the theatre.

Q When he contacted you, would' he tell you what
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you were to do?

A Well, it was just, 'Please work security at the

theatre, midnight movie." o
| Q You were asked to direct traffic?

A Not specifically, but traffic is one of a police
officer's duty, so we just always did the traffic work. It
wésn't'specified that I know of to‘work traffic or whatever,
they would just say please work at the theatre.

Q - On the occasions when you worked at the theatre,

did you, in fact, direct traffic?

A Yes, sir.
Q Who paid you?
A , The manager of the theatre, when the feature

started, would always hand us our money. That's all I know:

where it came from, I don't know.

Q You know Mrs. Margaret Weston, don't you?
A Véry well,

Q Did she ever pay you?

A

I think toward the last, she paid me a time or
two. |

How muéh did you get paid?

I believe it was $25.00.

And when you got paid, did you get paid in cash?

VI e

Yes, sir.
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Q Did you sign a voucher, when you goﬁ paid?
A Yes, sir.
: MR. HIXON: This has been introduced by the
| defendant, do you want to see them again?
. MR. THURMOND: I‘want'to see what you have got.
BSS( MR. HIXON:
: Q Mr. Lilly, when you got paid, did you sign a
voucher fof your work?
j A | Yes, sir.

: Q I want to hand you a stack of wvouchers apd ask
y?u if each one of these contain your signature (indicating).
: | A There is one that doesn't look like mine, but

the rest of them are. '

Q You say one there is not yours, can I pull that
out?

A This one doesn't look like my writing, is the
&nly one.

Q That one does not. I will pﬁll that one out.

MR. THURMOND: What is the date on it?

;. ' 'MR. HIXON: September 16, 1977. I will remove
| this from the stack.
BY MR. HIXON:
f Q  This one on September 16, 1977, that is your
ﬁame? |

? 406




Lilly - Mr. Hixon . 93

A Yes, sir.

Q | Ckay. Who handed you these petty cash vouchers
td sign?

A I couldn't recall., I would say }Mike handed me

tﬁe majority of them, and one or two may have come from Mrs.
Weston right at the last, after she took over the theatre.
deon't recall, but it was in the office of the back of the
theatre.

Q And you signed these vouchers, at the same time.

N you were paid the $25.00?

A Yes, sir.
Q When you are referring to Mrs. Margaret, for the
récdrd, that is Mrs. Margaret Weston?
A Yes, sir.
MR. HIXON: I would like to offer these, jointly,
as Exhibit No. 7. Could I just staple them all together?
THE COURT: Yes, sir, I will get them (marking). |
Petty cash vouchers, in the amount of
i $25.00 each, signed by James D. 1illy, were
mafked PLAINTIFF'S EXHIBIT NC. 7.)
BY MR. HIXON:

Q Mr. Lilly, do you know who filled in these petty

- cash receipts?

A No, sir, I don't.
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| Q At the time you signed them, were they already
filled in? |
A Yes, sir.
Q Yes, sir?
A Yes; sir, as far as I know, I just signed the
siip.
i Q Did you say that traffic control is not one of

your responsibilities at Patterson Drive In?

A No, sir, I didn't say that.
Q Would you explain then what you said?
A I said traffic is a police officer's duty and

that what you were doing is police work and traffic is police
o

duties.
|

_ Q When you got off work at 12:00 o'clock, from the
|
sheriff's department, were you free to go where you wanted to

go?
; A Yes, sir.

| Q How did you know what time to report for work
at Patterson Drive In Theatre?

A Well, it was the only ;hing we ¢id when we got
off watch from the sheriff's department, we 3zo0 out and work the
theatre, it was 12:00 o'clock. Sometimes the movie already

sttarted and traffic was gone, and sometimes the first movie

hadn't let out or the second one started yet.

|
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i 0 And what functions, if any, did you normally

- perform, when you worked the theatre?

A Checked through_the theatre to seé around what
the situation was, to see if everything was fine and quiet.
I% the movie was breaking up, the first one breaking out, we
1ét the traffic out, get all the traffic out of the theatre
aﬁd then let the other traffic back in.

Then you just walk the theatre to see if every-
t?ing wés quiet. |
Q You had been doing this for more than three years?

Off and on, yes, sir.
Was it only oﬁ,weekends?
Yes, sir.

A
Q
A
| Q Did you normally have someone else with you?
A Yes, sir, you always =-=- two of us.
Q

Ever an exception to that where you had just one

y A I don't recall, not that I know of.

| Q What about the night of Mr. Farrell's accident,
i ,
how many deputy sheriffs were on duty at the time of the

accident?
i _
] A At the time of the accident, I was the first one

there. I was there, the other officer hadn't gotten there yet.
|

|
|
|

Q What is his name?
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A Mr. Payne, Temple Péyne.
Q What time did Mr. Payne get there?
| - o A I have no idea, it was =-- it was shortly after

- the accident, because when the accident happened, I called him

’

o# the radio and he was close by. I would say within six
l | -
m%nutes, very close, I know that.
Q Mr. Lilly, héw did you keep the vehicles from

gding into the theatre, automatically, when they arrived?

A For the late movie?

Q Yes.
A Well, they was lined up and they just wouldn't

let them through the gate. They would pull the zate, alghain

or bar against the gate and stop them.

Q When you talk about '"they'", who would stop them?
3 A I don't know, whoever put the chein across the
ve gate.
N Q How did you know when to put this chain down?
& A 1 didn't.

Q Who did?

A Whoever run the theatre.
S Q Well, on the night in question, do.you know who
2 that was?
AR A No, sir,‘I have no idea,>I don't know what

" happened after the accident.
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Q Well, are you talking about, would Mrs. Margaret
eston ever come out and put the chain down?

A I don't know. I don't have no idea, I never saw

nobodj*put it up or down.

Q Over the course of the years that you have been

working there for the late night movie, had your duties always

sen the same there?

A - Yes; sir, I think so.

Q You weren't doing anything unusual on the night
£ June 24th, 1978 that =--

A | No, sir. i

Q == you hadn't done in'the past?

A No, sir.

Q Did anyone from the theatre ever tell you what

ou were supposed to be doing?
A - Not really, not nobody ever sat down and said
his is going =-- we want this done or whatever. We just worked

he theatre, walked around and see that everything is quiet,

eep the trouble down, keep the traffic coming and going, keep
he trouble dowﬁ.

Q The very first time you went to work there, did
ou direct traffic then?

A I have no idea, that has been a long time.

Q Can you tell us about how it came.about that you
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first directed traffic at the entrance there?

| A To my knowledge, what started the traffic, as far
aé I am concerned, if you go to a job and traffic is tied up
ig both directions, coming into the theatre and coming ﬁp and
'déwn the highway, one of a police officer's duty is to keep
tﬁings under control. I have done it many times, got out of
the car, pérked it on the side of the road, and start directing
t$affic,'keeping it all moving down so as not to get it bottled
up‘in one plaée.

‘ Q On the night in question, what type of equipment

did you have with you?

What do you mean ''what type of equipment''?

A

! Q | Lid you have any flares?

| A Not burning, no.
Q Did you have any with you? 5
A Well, my car was sitting there, didn't have the

red light on, but I was standing in the road with a police
officer's uniform on with a flashlight, a three-cell-flashlight.
Q Bid it have any fed cone on it or white cone?
A Neither one, just a big round flashlight.
THE COURT: Where was your car parked?
THE WITNESS: It was parked alongside into the
éntrance, going into the theatre. That's a big, wide entrance

|
there, and my car was parked alongside the little aisle, headed

| | S 112
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into the theatre.

THE COURT: As if you were going ﬁo be coming in?
THE WITNESS: As if I was coming into the theatre,
yes, sir. I came down Patterson Avenue and made a ieft
turn and parked at a little aisle going into the theatre.
THE COURT: That is where the cars were starting --
THE WITNESS: There's a hill, and there is,

obviously, a road on both sides of the aisle from the

west and east.

THE COURT: You parked 6# the east side, that
in-ramp, the one closest to Richmond?

THE WITNESS: Yes, sir.

' THE COURT: You parked alongside the aisle?

THE WITNESS: Yes, sir.

THE COURT: Where, with reference -~ do you know
where the mail boxes are located?

THE WITNESS: The mail boxes, right along the end.

THE COURT: 'Where:were you in reference to those,
where was your car pérked?

THE WITNESS: Right alongside.

THE COURT: Backed out into Patterson Avenue,
front end toward the --

THE WITNESS: Yes, sir.
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BY MR. HIXON:

Q Did you have the'beacpn on top of your car
o?erating?
] A No, sir.
Q Did you wear a reflective vest?
A ~  VNo, sir.
Q . The flashlight that yoﬁ had, is it an ordinary

three-cell-type flashlight?

A Yes, sir.

Q . I want you, if you-will,.to look at these photo-
graphs. | |

| THE COURT: This time, Mr. Hixon, I think we
should get down in front of the jury and‘try to hold it
up so all the jury can get a glance at it. They have

seen it before, they will be able to pick it up.

{

%Y MR. HIXON:
Q Looking at PLAINTIFF'S EXHIBIT NC. 3, I want you -

to point, on this EXHIBIT, if you can, approximately where you

were standing at the time this accident happened.

b A I don't know whether you can talk about it in

Qﬁs picture, I was out here in the highway. This is the entrance
I

to the theatre (indicating), and that island is on this side

of this entrance.

1 was somewhere, this is the wait line here, and
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that's the theatre line, and I was somewhere out this way, in
the middle of this lane, right here (indicating), where this

car is coming up, but where I was, this don't show where.

] Q " You were in the middle of the right-hand lane?
A Yes, sir, right in the island on this.
Q Let me get another photograph. Iooking at

PLAINTIFF'S EXHIBIT NO. 5, will you tell where you were located?
* A I can't see. Somewhere, I can't tell.
THE COURT: That is looking west?
THE WITNESS: This is looking the other way, I
was down in the 1éne somewhere, right in here (indicating),
approximately back to this side of the red X somewhere.

BY MR. HIXON: \

Q Why don't you put a black X where you were standing.
A (Marking) Right across that right lane. See,

tﬁis isvthe island here and this is the entrance, up this island,
this island here (indicating). So, this is the entrance zoing |
into the theatre, so I was directly across from the island where
tﬁe mail box is, on this island (indicating). That's the mail
box right there, I was‘parked there, and I vas standing back
from my car.

i THE COURT:F Let me see that.

THE WITNESS: All right.
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BY MR. HIXON:

! Q Can you just put a C where your car was parked?
| '
A (Marking) Somewhere in the neighborhood of here.
|
‘ Q Let me get you another one, PLAINTIFF'S EXHIBIT

NO. 4, would you describe the location of that mail box, as
iq relates to where you were standing? |

A I was standing right out in the'highway from the
méil box, but my car was in that area over heré (indicating),
the rear bumpér of the car was appfoximately even or just about

feVen with those mail boxes.

i

Q ' When Mr. Rae was exiting from the Drive In Theatre,

which side of these mail boxes would his car_ha& passed?
j A It would be on the west side, this is the east
- i ’

side (indicating).

! Q Now, at the time of this accident, were the cars

parked on the right-hand side of Patterson Avenue?

| A Yes.
Q How far back did they go?
A I couldn't tell, probably as far as the bridge.

I don't know, I wasn't --

THE COURT: Is that the bridge over Tuckahoe Creek?
| THE WITNESS: Yes, sir.
BY MR. HIXON:

| Q PIAINTIFF'S EXHIBIT NO. 3, point out on there
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where the bridge begins across Tuckahoe Creek.
A Back, approximately, where the car is or a little
bit behind the car.
' Q Were cars backed all the way behind the bridge?
A | ‘What we call the stacking lane, and then off
the pavement, on the side of the highway.
Q How much distance ié there between that rail and
tﬁé pavement (indicating)? |
- A‘ I don't know, approximately, I would say six,
seven feet, something like that, enough room for a car to get
off the road.
| Q Both wheels?
A Yell, depends on how close the driver gets, but
some of them sat with the wheels on the edge of the surface.
Q On the night in question, some of the cars weren't
with part of their wheels on Patterson Avenue?
| A I have no idea; There were cars parked back
there, but I didn't go back there.
| MR. HIXON: I think that's all of the photographs.
Your Honor, could I pass it to the jury, an
EXHIBIT that thej have not seen? It is EXHIBIT NO. 7,
it is marked, but they haven't had a chance to look at
it.

THE COURT: You may want them to look at it now.
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MR. HIXOW: Yes, sir, could I do that?

THE CCURT: Are those receipts essentially the
same, although you have multible receipts?

MR..HIXON: Yes, sir.

THE COURT: All right.

The rest of the jury, I think we can safely tell
you that once you have seen one of them, yod have seen
them all. So, if you look at the receipt, you have seen
what they want you to sée, at this point.

MR. HIXON: Your Honor, they may want to look

them oVer a little bit.

THE COURT: They will have them to look at in
the jury room, and you-all can argue the matter to
them.

MR. HIXON: Thank you.

| | THE COURT: All right, sir.
BY MR. HIXON:
J

i
to work the traffic as soon as you 20t to the theatre, is that

éorrect?
1 .
A Yes, sir.
Q And was there a particularly large crowd there

1

|

| |
Fhat night?
i

A Well, as far as I remember, there was a lot of

118
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traffic. I never made it inside the theatre, but traffic was

séeadily coming.
|
E Q There aren't any parking lights, at the exit,

are there?
l

y A No, sir.
! - Q There is no lighting at all, is there?
F A No, Sir.
| Q Is there a car lot across thé street?
% A Yes, sir, kitty-cornér across.

; Q Had you directed any vehicles out of this Drive

'In Theatre, prior to the time of Mr. Farrell's accident?

l

: A ‘ Yes, sir.

|

j Q How much traffic had you directed out?

f A 40, 30, 50, I don't know, I have no idea.

| Q Your testimony is that you directed 50 cars out

of the theatre, prior to Mr. Farrell's accident?

! A I didn't say 50, I said I don't know. I said
i - _

approximately 50, maybe, I don't know.

b

! Q Approximately 507
| _
j A 30 to 50.
Q What about Mr. Rae's vehicle, did it come to

l
a complete stop?
i A I can't recall.

] Q Did you motion Mr. Rae's vehicle out?
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Yes, sir, I was steadily motioning all vehicles

At the time you were doing that, your back was

toward Richmond, was it not?

A

Not directly, I never did stand directly with my

back to oncoming traffic, I always stood kitty-corner style to

it, I couid look over my shoulder.

Q

Q

e I S

And you weren't looking over your shoulder?

. I very much so did.

You did?

I did.

Did you see the Farrell véhicle coming?
No, sir.

When was the last time you saw or looked over

your shoulder, prior to the time of the accident?

A
Q
A
Q
éir?

A

Q

I have no idea.
Would it have been a couple of minutes?
Maybe.

You never saw the Farrell vehicle, at all, did you,

No, sir.

First thing you had was an impression that the

Farrell vehicle was there?

A

The noise of the tires squealing, that is what
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|
aﬂerted me.
Q And you jumped back toward your right, toward
the theatre?

A Yes, sir.

|
\
|
i
|
|
| | |
i Q You never saw the Farrell vehicle until it actually
1
i
|
R

passed you, did you?
A No, sir.
] Q And the Farrell vehicle was in which lane?
5 ‘; A It was in the right-hand lane, approximately,

|
about over toward the center, but it was in the -- skid marks
| ,

starting and ending in the right-hand lane.

f Q And that is the lane closest to the shoulder,

| N : .
Qeside the Patterson Theatre, is that correct?

3]

% A Yes, sir.
s ; Q And you never saw the vehicle, until it went
. éast you?
- ; A No.
3 | Q It struck Mr. Rae's vehicle?
; A i bég your pardon?
,,,,, ; Q Mr. Farrell's vehicle struck “r. Rae's vehicle?
; A Yes, sir. |
j Q How far away were you from Rae's vehicle, at

khe time of impact?

A 20, 30 feet, something like that.
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A

Q
A
Q
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Where was Mr. Rae's vehicle located?

At the point of impact?

Yes.

Across the right-hand lane, the front wheels

out on the center line or just moved back to the center

That would be the center line dividing the two

wgstbound lanes on Patterson Avenue?

Yes, sir.

The car skidaed by you?

Yes, sir.

Did it skid in a straight line?

Very much so, yes, it didn't but very, very little.

‘You had on your brown deputy sheriff's suit, is’

Yes, sir.

Are you right~handed?

Yes, sir.

You had your flashlight in the right hand?
Yes,‘sir. |

You didn't have any reflective clothing on, did

No, sir.

Is any issued by the sheriff's department?
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A Not at that time.
Q Do you know the speed limit on Patterson Avenue,
aé that point?
i A I think it is 45. I think it is 45, I think they

put it down to 45 all the way through there.
Q Could you be mistaken about that, could it, in

fact, be 557

| A It could have been at the time, I don't recall.
5 Ijthink at that time it was 55. I think it is 45 now.
| Q I am sorry, at the time of this accident?
A Yes, I bélieve it was.55 through there.
- | j Q Were there any cars in the eastbound lane,

.. waiting to get in?
A I believe there were one, or there was one sitting

'z there, or it got there shortly after, but there was one car

]g ~ over on that side.
- I Q Did youvdetermine whether or not they saw this
. ‘ ?ccident?
. ' A No, sir, I don't know.
2 ‘ Q Did the Rae vehicle have its lights on?
. | A Yes, sir.
; Q What about the Farrell vehicle?
| A Yes, sir.

O

Had there been a period of time, right before the
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!

accident occurred, for three to four minutes, where there had

been no westbound traffic on Patterson Avenue?

; A Yes, sir.
| Q How long had you been standing out on Patterson
A%enue?
: A I don't know, five to ten minutes maybe.
Q | If you had looked back up Patterson Avenue,

toward the City of Richmond, was there anything to obstruct

your view?
1

A No.
; Q '.If you had looked, you would have seen the‘
ﬁarrell vehicle, wouldn't you?

A Probably so.

Q Was it fair to say that at least for some period '

éf time before the accident you didn't look back toward

Richmond?
' A Right, I was watching the traffic coming in.
: Q Since you didn't sée the Farrell ~vehicle, you

can't estimate its speed, can you, sir?

A No, sir.

Mr. Payne did not arrive that night?

Q

A He what?
Q He had not arrived, at the time?
A

No, sir, not at the time.
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| - Q After ten years, you quit the sheriff's department?
| A Yes, sir.

Q And that was in August of 19787 '

A Right. |

Q Did that have anything to do with this accident?

A No, no, sir.

Q Did you work there any, after the accident?

A Did I work there?

Q Yes. From the time of the accident, I am sorry,

aﬁ the Pattefson Drive In Theatre.
A Not that I recall, I don't remember;

? Q - Was there_ever an occasion in which you got
déuble pay, that is pay ffom one of these defendants and the
county at the same time?

A No, sir.
Q Are there any policies of Goochland County that

would prohibit you from working out there?

A Yes, there are.
Q What are they?
A Well, you can't just take a part-time job and go

i
around and work, it has to be cleared through the sheriff's
department. i1t has to be cleared through the sheriff to do
part-time work.

i

Q Did you clear with the sheriff's department your
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part-time work at Patterson Drive In?
| _

It has been cleared, yes.
Well, did you clear it?
No, I can't say as I did.

Did you get the names of any witnesses who saw

No, sir.

Did you get paid for the night in question, thét

ié,did you get paid for June the 25th, for working that night?

!

A
! ' Q
with you?

P A

Q
A
Q
A

this accident.

I believe I did.

And did anybody else get paid that was working

I don't recall.

What about Mr. Payne?

Temple, he might have, I don't kno&.
Did he, in fact, work there that night?

He was there part of the time, but he was working

MR. HIXON: That's all the questions I have,

Your Honor.

THE COURT: Mr. Thurmond.

EXAMINATION BY MR. THURMOND:

| Q

Mr. Lillie, you have described to us how long

you had been out in Fatterson Avenue on that night before this
[
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!
accident, and how you were standing, and how you were using
yLur flashlight. Were you waving it or holding it still?

|
f A Yes, sir, I was standing with my left hand up
l
for the oncoming traffic, and my right hand directing traffic
’ .

oPt of the Patterson Theatre.
|
|

Q ' Now, had you had any problems with westbound cars

|
uPderstanding that signal that you gave?
|

A No, sir.
- Q Before, earlier that night?
A No, sir.
Q Had any stopped and complied with that signal?
A Yes, sir. | |
Q. How about on prior occasions, when you were down

here, had you had any problems with the westbound traffic on

|

?

|

|

|

!

t

|

{

t

|
'Eatterson'Avenue obeying your stop?
| ' A

: A Very, very seldom.

§ Q Now, the color of your uniform, you had a dark
Frown jacket or blouse on, didn't you?
; A  Well, not at that time, it was just a dark brown
fshirt and pants.

Q Didn't have a coat on. You had on the typical

hat that you wore up there with Goochland Sheriff's Lepartment?.

A Yes.
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A Yes, sir.

Q Now, Mr. Hixon asked you if there is any reason
wﬁy'you couldn't have seen the Farrell vehicle coming. You
said no, as I understand it, if you actually looked in that
direction, but by the same token, there is no reason he wouldn't
have seen you, was there?

A No, sir.

Q You got a long line of visibility there, going
wést, haven't you, coming down through that little bridge agfoss
ﬁuckahoe Creek?

A Yes, sir.

Q | Could yoﬁ give us any estimate of the vi;ibility .
ét this point?

‘ A No, just roughly a half to three quarters of a
ﬁile.

Q All right, sir. Now, you indicated that you had
éone this type of traffic control work many times with the
$heriff's department. Ahd you did it whether you were on duty -
or off duty, in the éame manner, didn't you?
| A Yes, sif.

Q Nobody at the Drive In Theatre was telling you
how to conduct your traffic?

A No, sir.

' Q If anybody had told you to stamd on the shoulder
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of the road, you would not have complied with that, would you?

A No, sir.
; - Q You would have done it as a police officer?
! A Yes, sirf |
;» Q Now, this is not the only off-duty type of work

that you gentlemen have done up there that is strictly done

at the Drive In Theatre, is it?

_ A No, sir.
! Q "~ You work Tuckahoe Plantation when it is open for
wifork7
A  Yes.
Q And they pay you something for it, handling

Hraffic off River Road?

i

,i A Yes.

! Q And have you ever worked any for the Reynolds
\

family at the Little Hawk Farm?

3

A Yes.

Q And they didn't tell you how to go about directing
éraffic on Route 607
j A No, sir.
; Q And they paid you something for your services
éown there, didn't they?
! A Yes,.sir.,

| Q Same thing goes for weddings and things of that
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nature. And all that you were concerned about is you can't
|

take your police car or anything like that out of Goochland

C?unty, isn't that correct?

j A Yes, sir.

; Q Now, when you were enroute th2re and officially
off’duty with the sheriff'c department, if you saw any law
ﬁiolations,such as speeding or anything of that nature, you
@ake it your business to apprehend that party, if you‘can,
don't you?

| A Yes, sir.

o Q You don't base it on the mere fact that you weﬁt
éff duty at 12:00 o'ciock at nightz

A No, sir.
Q All right, sir.

MR. THURMOND: That's all I have.

ﬁXAMINATION BY MR. KAUFFMAN:

1

Q Mr. Lilly, in line with that last question, is

1

it fair to say that as a deputy sheriff, you are a deputy sheriff

24 hours a day?

| A Yes, sir.

Q And if you see any police business or anything

that needs police business, you would do it regarcless of the

time of day?

| A ' Yes, sir,
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Q Mr. Lilly, when you got out there, on the night

in question, did you talk to anyone at the theatre?

| A' Not prior to this.

‘

i Q Prior to the accident?

; A | No, sir. .

. Q No one told you what tovdo when you got there?
; A‘ No, sir.

| Q What‘other things did you normally do, at the

éheatre, when you got there?

+
|

Y]

A Well, as a rule, we would work the traffic in and
out, get the cars inside the theatre. Then, after all the

L3 cars got in, then we would go inside and work the aisles or

[¥1]

whatever, just to keep things quiet so that everybody was gquiet

’?_: and there was no trouble starting.
'3 i Q What did you do if trouble started?
i ! A Well, it was a police officer's -- we would have

arrested -- we arrested a whole lot of them down there and
carried them to court for different things.

: Q ~ And when you arrested someone, what would you do

with them?

A Carry them to Goochland COunty to the magistrate,
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tgke them before the magistrate.
Q And of course, when you did that, you were no
longer at the theatre?
; A Not for the time being, no.
Q And you would return to the theatre?
A Yes, sir.
Q

And that was one of your functions, as a police
\ v

officer, to make your arrests?

MR. HIXON: Objection, Your Hon;r, that is anothér
| legal conclasié;.
L | MR. RAUFFMAN: I will withdraw the question.
BY MR.'KAUFFMAN:

‘ A
Q Well, you were in uniform at all times, while you

were there?

? A Yes, sir.
s vj Q And you had on your badge?
A .Yés, sir.
s f Q Can you tell us, at the time that you arrived

there and began directing traffic, whether the marquee lights

were on in front of the theatre?

. A What do you call the marquee lights?
Q The billboard and sign that says the theatre is
there.
| A The theatre sign, the little long sign might have
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been on, but the billboard-type lights wasn't on.

Q
A
Q
the car lot?
A
ﬁhere.'
- .
they shining,

A

The theatre lights were on?
I would say they were, yes, sir.

Were there any lights on across the street, at
There was one big light on that stays on over

And how about the Rae vehicle lights, where were

when you were directing them out of the theatre?

Approximately, across the hizhway, as 1 was

directing them across, then they swerved to the fight.

Q
A
Q
A

i

Made a right turn?

You are talking about the --
The Rae vehicle, not the Farrell vehicle.

Yes, the Rae vehicle, when he came out of the

fheatre, he came out the theatre, he went across the highway,

:then he made a right turn. He was going west, I mean he was

across the highway. I assume he was going right, I don't know,

but that's the way he came out of the theatre to cross the

‘highway, to make a turn.

Q

Ané so his lights were heading straight, when he

‘came out onto the highway?

A

Q.

Yes.

And you were motioning him out?
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A Yes, sir, I was directing all the traffic out
of the theatre, you just keeép waving them right on out.

MR. KAUFFMAN: I have nothinz further, Your Honor.

FURTHER EXAMINATION BY MR. HIXON:

Q The Rae vehicle, were his lights shining in

your eyes?

A No, sir.
Q And you say that the Rae vehicle was going west?
A I assume it was. When he came out across the

highway, he never did really make a turn that I know of, but

he was across the highway when this accident occurred. The
side of the highway he was on, I assume he was goiﬁg out to

oo west, I really don't know.

Q In response to Mr. Kaﬁffman's auestion, you said
that when "they'" saw something, we would stop it. Who is
"they'"? | |

A I don't know, they saw something, we stopped it,

!I don't remember.

Q When there were any disturbances in the theatre,
who would tell yoﬁ aboutvit?

A Nobody. You find out for yourself, unless
somebody hollers or something for a police officer that some=-
fhing was going on, but we just walked the aisles.

Q Well, did Margaret Weston, or'any cther employee
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ever holler out to you to do something?

A No, they was in the concession stand.
Q How about somebody in the crowd?
A Well, I can't recall anybody hollering, we -- I

have, too, somebody threw some firecrackers and somebody
hollered, but I don't have no idea who it was.
Q In response to Mr. Thurmond's gquestion, you said

6hat'you very seldom have any problems there?

A True.

Q Had you any accidents there before?

A No.

Q Never had?

A There might have been some accidents there,

.éomething not pertaining to anything else. About 50 yards
west of there, I worked an accident where somebody run into tﬁe
aitch; but right at the intersection, I don't recall any.

Q Now, the light that you call the entrance light
fﬁat was on that night, approximaﬁely how high off the ground
is that éntrance light?

A Two; two and a half feet,_something like that.

Q In EXHIBIT NO. 6, there is a light with the word
fEntrance” written on it, is it not?

A Yes, that's the big entrance light going iato

the theatre, yes, sir,
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Q Is it your testimony that is about four to six

feet off the zround?
T

A No, not four to six feet =-- well, it might be

th#ee, four feet, I don't know. By that picture, I can't tell.

It/ is this high (indicating), approximately four feet, three

anh a half, four feet, that is.

|
“

Q That is located on the other side of the exit

road toward the theatre, is it not?

|
o

A Yes, sir.

MR. HIXON: That's all I have.
MR. THURMOND: I have nothing further.
THE COURT: Mr. Lilly, did you, personally, ever

have ay sit-down discussion with any of the people with

the theatre such as, "Now what am I going to do when I

come down here? Are we going to sit down and talk about

this?" Did you ever have any discussions like that?
THE WITNESS: No, sir.
THE COURT: Did this understanding come about

just because they were things you should do when you got

there?

THE WITNESS: Yes, sir. When they first started,
the best I can recall, that whoever had the theatre --

I have no idea =-- called the sheriff's office and

probably talked to the sheriff, because the sheriff told
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us that there would be -- they wanted employees down
there to do police work at this theatre during the night

movies. So, really, I never -- well, I have sat down

and talked with Mrs. Margaret and the guy, Mike,'both,

about things, about what goes on, but ncbody said any
specific duty, to do this or that or anything else.

It was understood through the sheriff's department that
this was police work.

THE COURT: Who, if anyone, did you have any
dealings with or whoever would tell'you what to do when
you got there, if anyone, or did you just do what you
needed to do? |

THE WI-TNESS: Well, I really didn't know. I
figured if there is anything specific they wanted done, .
somebody at the theatre, management-wiée or whoever,
would tell us what to do, otherwise we Qould just go down
and walk in the concession stand, say helio, let them
know you were there, and go out on the lot, walk around.

THE COURT: Come out from the witness stand, Mr.
Lilly, and stand, if you would, out in front of that
round table facing the door. I am going to ask you to
believe that the round table behind you is the median,

that the traffic coming from Richmond is coming from

your left. Do you understand? You have got your back to
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the theatre éntrance, the driveway is over on your left
side coming in, and one coming out is over here on that
side (indicating), and that's this eﬁd of the island
where your car is parked.

I know you are not far enough out there, assume
you are .standing there. Would you describe now, tell
the jury how you held your flashlight and which way your
body was positioned;

THE WITNESS:_ As a rule, I was standing on the
highway herg, I was standing, motioning with this hand
like this (indicating), and my light there, and my hand
is up this way (indicating), I am directing traffic.
EVery now and then, I looked over my shoulder to see --

to watch to see if anything is coming, because we stopped

this traffic back here (indicating). Then, anything

back here, we let them go through.

TAE COURT: Any questions while he is up there?

FURTHER EXAMINATION BY MR. HIXON:

0 Who has the right-of-way on that right?

A As a rule, the oncoming traffic on the main road

has the right-of-way.

Q . Over the driveway-type that would be traveling

'west on Patterson Avenue, is that correct?

A Yes, sir, as a rule, yes, sir.
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i
0 The direction from which Mr. Farrell's vehicle
was coming --
] A No traffic control, yes, sir.

THE COURT: Mr. Rowe, do you want to tell me what
’ the question is first?

JUROR ROWE: Is it my understanding he had his
back to the traffic coming out of the theatre, or is he
facing the traffic coming out of the theatre?

THE COURT: As he is standing up there now, the
tfaffic, that would be going in, would be coming behind
his back, towérd you; over heré toward me would be the
traffic along the side that he has got his back to the

' median strip. If you can relate tO'the photograph tha;
is in evidence,vthe line of cars are down toward that
door behind you, they are coming up waiting to turn in

E around the jury box. |

JUROR ROWE: But he is not facing in the direction
of the traffic out of the theatre. By facing in that
direction, he is standing just like this and traffic is
going -- coming from the direction of the court reporter
up along his side; and oncoming traffic is coming from
his left shoulder down Patterson Avenue; So, is he
really diagonally to both traffic? ;s tﬁat right, sir?

THE WITNESS: Yes, sir, I never did turn my back
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to either one.
THE COURT: Another way of looking at-it, your
shoulder, the right shoulder, is to the outgoing traffic.
THE WITNESS: Yes, sir.
THE COURT: Anything,else wﬁile he is up?

!

|

l

I

|

i

J

1 _
FURTHER EXAMINATION BY MR. KAUFFMAN:

l
1 Q With regard to the question Judge Walker asked
|

you about specific duties when you got to the theatre, did you

ever have any deélings, at all, with Mr. Bentley or.anyone from

| |
3 B Productions?

| A Not that I know of, I didn't, I didn't know Mr.

i

Bentley. In fact, I don't think I ever seen him. I heard about

)
i Q But he never did give you any instructions or
!
anything else?

#im, but I had never talked to him.

A No, sir.

|
| THE COURT: Mr. Thurmond.

fURTHER EXAMINATION BY MR. THURMOND:

i Q Mr. Hixon asked you to put your back to the jury,

! . .
would you get out of the witness box once again. fr. Hixon
|

lasked you who had the right-of-way on Patterson Avenue, traffic

|
1‘out on Patterson Avenue or traffic coming out of the theatre.

'You told him, of course, that under general rules the ones on

 Patterson Avenue. Now, that rule changes when the police officer

| | 140
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iis there directing traffic, doesn't it?
A I said with no traffic control.
Q And what you meant by that would be an ofiicer

directing traffic?

A . Yes, sir.
Q | Did:the flashlight do any good at all?
A Yes, sir.
Q You had plenty of light from it, did you?
A Yes, I think so.
?\\i Q Were you motioning it so that it would be visj# e;

to ahyone westbound?

THE COURT:',Mr. Thurmond, you are back/on rediréct,
you ake going back into your old case. ‘faidn't mean
to open ﬁ--everything. Cne shot isx,féﬁgh at one time.

Anythik;~else for Mr. Lilg4§ ay he be excused?

A

MR. HIXON:\Yes, sir./
o ] //_.»‘
THE COURT: MrNJjly, you are free to go.

PN
(fpﬁfwi qess stood aside.)
THE COURT, # Next witnede .
MR. g/ﬁaN: For the record;:we have a stipulation.
£hat is é matt}'/gf fact that John.Farrell Wi killed, as a
result of 475; automobile accident. I believe ﬁ‘aidefendants
‘have aéfé;d.

THE COURT: Is that true, gentlemen?

MR. KAUFFMAN: ©No dispute.
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THE COURT: That is part of thereVidence in thg

_case:\\\
N
i \\\£< HIXON: 1If I could have just _a”moment.
; 2N
‘ THE \¥\33f I believe we hatfe been up here about

( . N
two hours, we will take a bxjef rp€ess.

Moriefxgecess was taken.)

THE CQPRT: Next witness, NMx. Hixon.

//4ﬁf%;;X0N: Mr. Alvin Wood.

THE COURT: Mr. Wood, report to the coulr{room.

N

ALVIN L. WOOD, having been sworn, testified in
ﬁehélf of the élaintiff, as follows: |
EXAMINATION BY MR. HIXON:
‘ - Q Mr. Wood, will you state your full.name for the
%ecord, please.
Alvin L. Wood.
And where do you live, Mr. Wood?
Route 634; Box 581, Gum Spring, Virginia.

And by whom are you employed?

> o 0w

Goochland County Sheriff's Lepartment.

2

And how long have you been with the Goochlanc

Sheriff's Department?

A Seven years.

Q Have you ever worked at the Patterson Drive In

[ VR e : , SO
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there?

A

Q

vouchers?

A

was of age

>¢O_D>«O>«OD>«OB>¢O:I>¢O
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Yes, I have.

What kind of work did you do, when you were over

Checked the vehicles to make sure that everyone

before entering into the movie, and assisting with

Plaintiff's Exhibit No. 8.

traffic if needed.

And what?

Agsisted with traffic if needed.

Did you do that customarily, on a routine basis? -

It depended on the amount of traffic involved.
When you worked, how much did you get paid?
$25.00.

And who paid you?

Patterson Drive In Theatre.

And they paid fou in cash?

Yes, sir.

You would sign a voucher for the work you had done?

Yes.

Are these your signatures, Mr. Wood, on these

Yes, they are.

i

MR. HIXON: I would like to have those marked as
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THE COURT: So markéd.

(Petty cash vouchers, in amounts of
$25.00 each, signed by Alvin L. Wood, were
marked PLAINTIFF'S EXHIBIT NO. 2.)

BY‘MR. HIXON: |
Q On these vouchers, yoﬁ have got the words "traffic

control', did you write that on there?

A ‘No, I did not.

Q Do you know who did?

A No.

Q - What abouflthis one that is not typed on, but

handwritten the words "traffic control", did you write that

'3 on there?
|  A I can't recall writing that.
- Q Okay.
: A I belieﬁe == I don't believe that's my handwriting.
Q Do you know who did write it oa there?
13 A No, I don't.
0 Were these vouchers given to ?ou, when you

received your $25.00 payment?

A We signed them upon receipt of the $25.00, yes.
Q Who presented them to you to be signed?
A Sometimes, it was the manager at that time, at

the Patterson Drive In Theatre, or either another gentlemen
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|
who worked at the booth for pecople coming in.
| Q . The 'manager", who are you referring to?

| A At that time, it was, we called him Mike, I don't
%now his last name.
W Q And who was the manager at the time of Mr.
%arrell's acci&enﬁ?

| A I imagine -~ I don't know your name.

| Q AThe lady that is seated --

] MR. THURMOND: Your Honor, please, I object to

] "I imagine', that is worse than guess.

BY MR. HIXON:

t
|
|
i

0 Point to the person in the room for whom you

fsigned the vouchers.
|

A At that particuiar time?
Q Yes.
{ A No one in the room.
| Q Pid you receive payment from anybody in the room

ifor performing services?

i A No.
!
; Q - Mr., Wood, when you reported to work, how would
Iyou know what you were supposed to do?

: A What are you referring to, my job, itself?
| Q No, at the Patterson LCrive In?
i A It was a routine thing, each time I reported
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there, it was the same routine, according to how much traffic

or

wh

s involved, whether I do this‘or whether I handle traffic
whether I checked cars or whatever, it always depends on
at movie is playing.

THE COURT: How did you decide whether or not
to direct traffic or not?

THE WITNESS:‘ When you are referring to traffic,
I am referring to 3:00 o'clock and 4:00 o'clock in the
morning, when traffic comes out, traffic going in,

all we worry about was the age limit.

BY

yo

THE COURT: But how was it you determined that
is what you would deél witﬁ, at all, who made thaf |
‘decision?

THE WITNESS: No one made that decision. At‘thaﬁ
time Mike asks will we help, that they were handling
maybe 325 cars. The éarlier show, you had traffic %
that needed to come out and you had maybe 50, 60 cars

sitting there waiting to go in. Someone had to handle

it or else you would have more confusion.

MR. HIXON:
Q And when Mike asked you to do this, what was
ur response? |
§ A We heiped them.
| Q '"We', who are you feférring to?
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What other deputy was on.
At the time you worked, always two deputies on?
Yes. ' : |

Did_yéu have any special equipment with which you

were directing traffic?

What are you referring fo as speéial?
Well, didvyou ha§e any flares?

Yes.

Did you use flares?

When I worked traffic, yes.

- What about the light on top of the sheriff's

Sometimes I might, sometimes I won't.
Depending on the circumstances?

Yes.

Did you ever have a reflective vest?
No.

Did you ever wear one?

No.

When did you know when you were to let cars in

We got permission, at that time. I would say the

manager, he let us know when he wanted the cars coming in.

Q

Would he come out and tell you to let the cars in?

14'7
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|
A Right. 1
Q I see. On one of these, you marked, on'May 5th,
1978 -- R
i A I can't recall.
: Q Do you recall seeing that (indicating)?
| A I see the date on it.
Q Who was the manager?
A I have no idea, I can't recall back in '78.

§ Q When you were working, was Mrs. Margaret Weston
evér the ﬁanager?
A I took it for granted Mrs. Weston was the manager.
Q Well, did Mrs. Weston ever come out and tell you
to let the cars iﬁ?
A I caﬁ't say Mrs. Weston ever told me to let the
ca?s~in. I worked with her son morevthan I worked with her.
? Q Her son. What is his name?

A I imagine Mr. Weston, I have no idea.
MR.—THURMOND: Imagine is worse than guess,
imagine this and imagine that is not a qualified respbnse

with knowledge.
j THE COURT: What do you know about the gentleman

you worked with, Mr. Wood. Did you know his name?

THE WITNESS: No, sir, I just knew he worked there.
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Lo you know who employed him?
No, I do not.

How many cars have you seen, backed up on the

side of Patterson Avenue, waiting to get in?

MR. KAUFFMAN: I would object to that.

THE COURT: Objection sustained.

On the nights you worked, what time were you

supposed to report to work?

that correct?

A
Q
A

Q

A

Q

A.

Usually, 12:00 o'clock.
And how late did you work?

Until the last movie was over, which was between

3:80 o'clock and 4:00 o'clock.

During the time you were working, did you ever

get paid by both Patterson Drive In and the County of Goochland

for services, serving as a deputy sheriff?

No, sir.

You only received pay from one at a time, is

Yes, sir.
MR. HIXON: That is all I have.

THE COURT: Mr. Thurmond.
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EXAMINATION 3Y MR. THURMOND: ” _ |
o ¥Mr. Wood, on that point, you were paid a flat
salary, as a deputy sheriff, weren't you, sir?
‘A That's true.
0 And you are paid that whethef you work -at Patterson
Drive In or anywhere else, don't you?
A That's true.
Q Now, your reason for two deputies going, thet is
a police rule that the sheriff's office has, isn't it, they
don't want you working alone?
| A That is correct.
All right, sir. You work in fairs?
‘A Correct.
MR. THURMOND: That is all I have.
THE COURT: Mr. Kauffman.
EXAMINATION BY MR. KAUFFMAN:

Q Mr. Wood, as deputy sheriff, aren't you on call

24 hours a day?

A Yes, sir.

9} And you get paid the same salary vhether you work
50, 60, or 80'hours-is that correct>-as a deputy sheriff?

A That is correct.

Q And when you arrive at the Patterson Lrive In

Theatre, don't you call in Co the police department to let them
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know you are there?
A Most cases, we advise the dispatcher when we
leave the office or if we are at the office that we are merking

o

out of service, but we will be at the Patterson Drive In if

- they needed us, if anything else arises.

0 You aren't subject to call, if you are on duty
at Patterson Drive In?. |
A | Yes, sir.
Q You always work in uniform directing traffic,
don't yoﬁ, at Patterson Drive In?
A Yes, sir.
Q Did you ever have any dealinés with Ray Bentley,
at'Patterson Drive In Theatre? !
A No, sir.
Q Did he ever tell you what you were supposed to do?
THE COURT: 1If he didn't have any dealings with
him, he couldn't héve told him. Let's go onm.
BYiMR. KAUFFMAN :
| o) When you refer to the manager there, were you
referring to the gentleman as Mike?
A That's what we called him, just Mike.
Q And he was the one that talked to you‘about what
yod were supposed to do there?

A Yes.
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Q Do you know of anyone else, besides Mike, who
‘gave you any difections as to what you were supposed to do?

A No, after he left Patterson Drive In, the procedure
continued to be the same.

Q Did you ever see Mr. Bentley there?

A I can't recall that I have.

MR. KAUFFMAN: That is all I have.

THE COURT: Mr. Hixon.

N\
\\\\ MR. HIXON: Your Honor, I would like tgfask a
\
qd>\tion I did not ask on direct, with reg#rd to whether
or.no#\\? was working that night. I @;Jﬁ, I dién't ask
him. \\ |
THE COth' Any obJectlor/f
MR. THURMO D: You me dn --
MR. KAUFFMA\\\\\ '"nlght of the accident?
MR. THURMONDzﬂ’:- orking the night of June 24th
or 25th? f' |
THE CQf'T: Were you work{ng the night of the
&
24th, or ?6§ning of the 25th?
BY MR. HIXON: / 4 \\\

The night the Farrell boy was k11]e~,
No, sir.
I hand you a petty cash voucher --

MR. KAUFFMAN: Can we see that?
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RAYMOND B. BENTLEY, JR., called as an adverse
witness in behalf of the plaintiff, was sworn and testified as
follows:

EXAMINATION BY MR. HIXON:

j Q State your fﬁll name.
A Raymond B. Bentley, Jr. 1
Q | Where do you work, Mr. Bentley?
- A I am employed by Neithorhood Theatre.
| Q And how long have you been with Neighborhood
Thgatre?
" A Since 1968. /
i Q And would you‘describe, or tell the jury what the

defendant in the case, R B Productions is.
[

A R B Productions is a partnership between

Neighborhood Theatre and myself.

_ Q A fifty-fifty partnership?
j A‘ Yes.
Q What is the business of that partnership?
A The exhibition and promotion of specific midnight

and late shows in theatres around the country.

i

Q Do you just work here in the Richmond area?
? A No, I don't.

Q You cover the Staﬁe of Virginia?

A Yes, sir.
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Q Is the nature of that work known in the tracde
business a four-wall deal?

A Much of it, yes.

0 Was the nature pf the transaction that you had
f&r the use of the Pattersén Drive In Theatre on June 24th and:

25th, 1978 a four-wall deal? " | }

A Yes, it was.
Q Tell the jury what a four-wall deal is?
A A four-wall deal is when we go in and rent a

theatre, it is all four-walls. We rent the theatre and present

the show. The money that comes from the box office belongs to .

. us. -

Q Who pays the projectionist?

A The theatre pays the staff, and the projectionist
coﬁes out of the rental that we pay to the theatre.

Q How about the income from the concession stand?

A That belongs to the ﬁheatre, 100 per cent.

Q Who pays the manager?

A Well, the manager may be paid by the owners of
the theatre. We pay thevmanage; a bonus for staying late with
us,, seeing the show out.

Q | How much did you pay Margaret Weston, if anything,
on June the 24th and 25th?

A We paid her $50.00 for that weekend.
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Q Did you do that each time that.Mfs. Mérgaret
Weston stayed there?

A Yes, sir.

Q Was there a requirement, a condition of your
contract to lease.the premises, that you pay Margaret Weston?

A Yes, sir.

Q What about the depuﬁy sheriffs, did you pay them?

A Yes, sir.

Q Hoﬁ much did ydu pay them?

A $25.00 per man, per night.

Q ‘What services did you pay them for?

A The theatre owners iﬁsisted that we have a policeman
on; the premises during the lafe.shows, because of the late hour
and the nature of the crowd that came to the late shows. The
County of Goochland had a requiremeﬁt that two police officers /
had to work together, they couldn't send just one.

th

be

of

Gl

So, we went along with the theatre's requirement

at the poiice officer, or in this case, the police officers,

there eacﬁ time we had a show. -
Q Now, this requirement you say was a requirement
the theatre?
A Yes.
Q  You are talking about Mr. Thurmornc's client,
enmar?
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A Yes.

Q - And this required you to have theseupolicemen
there?

A Yes.

: é And required you to pay them?

A Yes.

Q | Did they tell you wﬁy-they wanted these policemen‘
there? o

A - The management, they héd a general overseer

nager,’at the time we started during'the late shows, and he

mai

sa

si

of

ta

id he wanted a policeman there, if they should ever have a

tuation arise that I could not handle in the theatre.

Q Welly now, Mr. Bentley, didn't you know that one
the reasons they were there was to direct traffic?
A No, I did not. ,
Q You didn't know that?
-A Not to direct traffic, no.

Q Okay. Who were the police to report to? I am
lking abcut the deputy sheriffs.

A I would assume they would have reported to the

manager that called and hired them each week.

MR. THURMOND: 1If Your Honor please, that is an
assumption, isn't it? I don't know, other than that I

object to that answer.
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THE COURT: Ladies and gentlemen, the answer is

an assumption and conjecture, and will not be admissible.

. HIXON:

Q Do you recall the depositions that were taken

in our office September 24th, 19797

A Vaguely, yes.
Q And your answer to questions that =--

MR. THURMOND: What page?

MR. HIXON: Page 91.

MR. KAUFFMAN: What line are you on?

THE COURT: What line are you referring to, Mr.
Hixon?

MR. HIXON: Line 18, Your Honor.

The question was asked, "And did you find that
they assisted in any way in getting traffic in and out
of the theatre?"

THE COURT: Well, that isn't along the line you
asked him.

MR. HIXON: His answer is directed to that issue.

MR. KAUFFMAN: I disagree with that, but T
certainly have no objection to him reading the answer..

MR. HIXON: I would like to read the answer then.

THE COURT: All right, sir.

MR. HIXON: The answer is, ''They gzenerally sat in
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the patrol_cars in the back of the theatrz, in the
concession building and watched the movie, and if we'had;
someone run the gate, that is someone coming in without
paying and just driving past the gate, or if we hac a
rowdy crowd and bothering someone, had a complaint, then
they would assist. If the manager wanted them for any |
purpose, they reported directly to the manager, to this
woman, and they were to do so. Other than to just greet.
them and observe that they were paid on a couple of

evenings, I never talked with them myself."

BY MR. HIXON:

Q Do you recall making that statement?
A Yes.
Q In that statement, you say they reported directly

to the manager, correct?

An

he

A Yes.

Q And the woman you are talking about is Mrs.

Margaret Weston?

A I did not know who the manager was, curing the

summer of 1978; 1 knew Mike was the manager of '77 and '76.

'd I knew he worked closely with the police officers, but after
2 left --
-0 To whoé are yoﬁ referring fo?
A The woman, Mrs. Weston, whom I just met this
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agternoon, this morning.

0 And it was your answer that these deputies reported

té that woman?

| A Well, I was told that there was a lady manager, and
if an iSsue_arose -- and that is who I assume they would report
ta.
Q Now, who told you that?

MR. THURMOND: Your Honor, that again is a mere
guess or assumption. What he has been told by somebody
else is not admissible. Objection.

THE COURT: If it was told to him by the Qefendant
'Glenmar. aAnd the next question is: Who told you?

| THE WITNESS: I believe it was Mr. Sterling, the
! districf manager at the time.
BY MR. HIXON:
| Q And he was the district manager for whom?
A For Glenmar.
THE COURT: Objection is overruled.
BY MR. HIXON:

Q How many ticket sellers did you send out to the
th?atres to collect money?

A Normally one, but if we sent a woman, she often
woéld take her boyfrignd or husband. Because of the late hours,

sheé didn't want to be there, by herself, in the box office.
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Did you ever have any discussions with her? Was

she your employee? Right?

A
Q
Theatre?

A

Q

|
!

Yes.

And she worked, during that time, for Neighborhood

Some of the girls did, some didn't.

What about the one that worked the night of June

24th, the night of John Farrell's death?

: A

Q

: A

S

Rita Chapman.

Did she work for Néighborhoéd Theatre?
No.

She did not?

No.

These petty cash vouchers that have been introduced

into evidence, are these your forms?

A

Some of them. Most of them that I observed today

were District Theatre, which was the former owner of the theatre

beifore Glenmar. There may be a few later that were my form,

1

they would just say "petty cash voucher" on them.

Q

And these forms that we have introduced, the

peEty cash vouchers, they are from your books and records?

A

Q

. A

Yes.
And you fished them out, yourself?

Yes.
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Q You have seen them before this case arose, haven't

A Well, if you will show me specifics omes, I can
tell you whether or not I have.
Q Well, let's take this one, 8~19-77, what does it

say the expenditure is for?

A "Traffic control, Patterson Drive In Theatre.
- Q And these are your records, correct?
A These were typed by the Drive In. They came out

aﬁd they are given to us for the $25.00 deduction from our box :

office receipt.

Q Now, these are ydur records, correct?

A Right.

Q Who typed in "traffic control''?

A The Drive In Theatre.

Q' And they sent it on to you, right?

A Yes.

Q And you would put this in your files to substan-

tiate this payment?
A Yes.

Q Did you ever call up Glenmar and tell them not
i .
to type 'traffic control', because these people aren't supposed

|
to do that?
i -
' A No, because I knew it was for a police officer.
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knew what it was for.

Q ~ Don't almost all of them say for "traffic control''?
A All but two of them, yes, sir.
0 And on each of those occasions, these records

went into your file and you never made any effort to strike

ou

th

di

yo

bo

t the words '"'traffic control'?

A Mo, sir, it wasn't normal to do that.
Q Mr. Bentley, didn't'you know, as a matter of fact,

at these Goochland County deputy sheriffs were out, in fact,

recting traffic?
A No, sir.
0 You never saw them, did you?
A "No, sir.
Q Did you ever go to the theatre?
A Yes.
Q And on the occasions when you went out there,

u never saw =-

A I sold tickets at the box office.‘And from the

% office, 1 knew when they were at the theatre, they were

checking ID's or I may have saw them directing traffic.

Q Did you ever tell anybody at the theatre, either

Mrs. Margaret Weston or anybody else, don't let these deputy

sheriffs direct traffic while they are employed by us?

A No, sir.
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v Q And you didn't ever see the traffic back up on

= . the side of the road, prior to the opening of the box office?

2 E A Yes, sir.

3 % Q And how far back would it extend on Patterson
5 Avénue?

g ? MR. KAUFFMAN: I object to that for the same
7 g | reason, Your Honor.

THE COURT: Objection sustained.

[&4]

s : BY MR. HIXON:

o i ; Q Did you see it on the night of John Farrell's
' ; death? ° |

12 2 A I was not there.

. | j Q Were you aware of the need of some sort of

La traffic control, for the production that you were playing?

MR. KAUFFMAN: I will object to that,

THE COURT: Objection sustainéd{’

BY MR. HIXON:
Q - Now, going back to your payment of Margaret
Weston, you were paying her $50.00 per weekend, is that correct?

A T was paying whoever the manager was, yes, sir,

I didn't know it was specifically Margaret Weston.

0 What was she supposed to do for this payment?

163




Bentley - Mr. Hixon 152
A This was a compensation for her staying with the
theatre until sometimes 4:00 o'clock or 5:00 o'clock in the
morning.
Q Was she supposed to handle any problems that came

uﬁ,vduring that period of time?

(&}

A Well, as manager of the theatre, she would handle

anything that arose, yes, sir.

Q - Do you recall the two movies which were shown?
) A "Carrie'and "'Autopsy’.
2
: - Q All right, sir, that is all I have.
HEe) ;

MR, THURMCND: I reserve the right to éall.him,'
Judge, but I have no questions.

THE COURT: All right, Mr. Thurmond.

MR. KAUFFMAN: I have no quéstions of him,

THE COURT: Mr. Bentley, you may step down, sir.

(The witness stoocd aside.)

MR, HIXON: I think we have agreed to g

/;-./
" ._\. » 2%

Walker out, ifyQu are prepared to go forwaggngr. Kauf fman.

) P A

R Ladies and gentlemen, there is a

~ e

s

witness here for ome of the dg¥¢ndants, who has some problem

rad

P = = N
coming in tomorrow, and-while the defense would not ordinarily

,// .
B %

fﬁifil after the plaintiffs

start their case itnesses, we will

el

i S
take %/gpuﬁie of witnessas out of sequence. The re

= X . ' .
ging te do that is so that we are at a point now where,
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hieve, the remaining witnesses for you, Mr. Hixon, are Mr,

7 | out of turn. N
5 4r . Walker, report to the cour trooh.
@ ] EVIDENCE ADCUCED IN BEHALF OF THE DEFEINDANTS

o .;f//
i |

FRED C. WALKER, having been swornm, testified in

12 § behalf of the defendants, as follows:
.3 EXAMINATION BY MR. KAUFFMAN:

La é »% Q State your full name. §
i3 ; ; A Fred C. Walker. }
5 é | Q And where do youvlive, sir? é
17 % A Route 1, Box 190, Glen Allen. %
13 i : Q - And what is your age? 5
19 | ,é A Thirty-seven.
s0 | ' | ' Q Mr. Walker, did you have occasicn to zo to the ;
21 | Patterson Drive In Theatre on June 24, 19787 o E
i . . :
22 % j A Yes, sir. E
23 % j Q Do you remember what time you arrived at the
24 i theatre that night? |
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A Right before dark.
i Q And did you see two movies?
A Yes, sir.
Q What time was it when you left?
A I suppose around midnight.
Q And as you were leaving the theatre, can you

describe the traffic, as you left through the exit of the

theatre, itself?

A Very heavy.
| Q Were there any cars behind you and ahead of you? .
| A Yes, sir.
| Q Do you have any idea of ﬁow many cars were ahead .
of you?
A One.
Q All right. What did that car do, what did you

see that car do?

A Well, he was waiting to get on to the main
highway, which the rest of us were. There was an officer
directing traffic, motioning him out.

| Q Where was the officer?

A He was standing on the pavement, on the outside
1ine.

THE COURT: Let me get a clarification. You say

there was one car ahead of you. You say this was the
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only car, the first car out?

THE WITNESS: No, sir.

THE COURT: There were other caré in front of
that one?

THE WITNESS: Yes, sir.

" him?

MR. KAUFFMAN:

Q Had you seen any other cars ekiting, before you
t up to the point ready to go on to Patterson Avenue?

A I would say 15 to 20, from the time you get to
s point where you can see the main road where you exited.

Q Ané you saw oné car in front of you?

A Yes, sir.

Q Did he have his 1igﬁts on?

A Yes, sir.

Q Did you have lights on?

A Yes, sir.

Q Where was the police officer, when you first saw
m? |

A  He was on the pavément, on the outside lane. 

Q And he had been there for some period of time
at you observed?
| A All the time that, like T said, there was 15 to 20
rs ahead. |

Q What was he doing?
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Directing traffic.
Would you tell us how he was directing traffic?
Looked to me like he had a flashlight. a

Could you tell which way he was facing?

'He was facing toward the theatre.

And what was he doing?

He was directing traffic with his right hand, witﬁ

tﬂe flashlight, coming out the theatre. é

. Q
A

Q

- out?

‘ A
i

i

And you say 15 or 20 cars left?

Yes, sir.

_ What héppened when the car in front of you pulled;

Well, it was an accident, aAnother car comes,

going westbound, ran into the side of him.

Q

A

hit?

A

Did you see this other car?

Just a glimpse, before it hit. It happened very
Did the other car have his lights on?
Yes, sir.

Where was the police officer, wihen these cars

Well, he made a very quick jump to get out of the

way of the other car.

Q

Do you know what lane of traffic this car was in,
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westbound on Patterson Avenue?
A Inside lane, when it hit.
|

! Q The right-hand lane. And what part of that car

hit the car that was in front of you?

A The front end.
i Q And what part of the car that was in front of
you hit?
i A It hit the left side, right'abOut the door.

e

Eow far were you behind that car, Mr. Walker, do
ydh have any idea, that is the car that went out?
f A It was almost bumper to bumper going out of there.

Q Did you stop when you‘got to Patterson Avepue,
or was it steadily moving along?

A It seemed to me like one car at a time.

Q And did you ever look to your'left and your right;
as you were stopped there? |
A Yes, sir.

Q Do you see any oncoming traffic from Richmond,
going westbound on Patterson?

A I didn't see any traffic moving until this

accident occurred, just a few seconds before it happened, but

there were a lot of cars parked on the left-hand side waiting

to get in.

j Q You never saw any westbound traffic?
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o - o o _ o i
A No, sir. %
; Q Othgr than the cars parked to get in to the !
mévie? J
! A That's the only ones. | 1
i MR. KAUFFMAN: I have no further questions, Your ]

| Honor. |

THE COURT: Mr. Hixon.
EXAMINATION BY MR. HIXON:
Q Mr. Walker, you say the only thing you saw was

just a glimpse of the Farrell vehicle, before the accident

- occurred, is that correct?

A Yes; sir, abmoving light. The other cars setting
oﬁ the left-hand side was stationary. |
| Q The cars that were stationary off the shoulder of
Patterson Avenue, how far back up Patterson Avenue did they go?-
A After he left, I would say about two mileé, ail

tﬁe way back to the shopping center.

Q Is that all the way back across Tuckahoe Creek?

A Yes, sir.

0 And up to a shopping center, up in Henrico County?
A Yes, sir.

Q - And you saw those cars stacked up there, when you

left?

A Yes.
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Q Now, when you were coming cut of that drive-in,
how far, or how close do you have to get to Patterson Avenue
beﬁore you clear the line and can look back toward Richmond?
| A I don't believe I understand your question.
é o] Okay. There is a screen and a large wall that
surrounds the Drive In Theatre, correct?
A Yes, sir.
Q Ycu come out of the Drive In Theatre on the exit,
or the far west side, correct?
A Yesf sir.

Q And when you are coming out, you can't see around

that screen until you have gotten up to Patterscn Avenue, can you?

A I would say prokably two car lengths.
Q Two car lengths?
A Yes.
0 And you can look back to your left?
:. A Yes, sir.
Q Now, when you are looking kack to your left, you

only saw a kunch of cars stacked up on Patterson Avenue, is

that correct?
§

A Yes, sir.

Q You didn't see Mr. Farrell's car, or the car in

4

this litigation, until it got right on out in front of where

the accident occurred, isn't that correct?
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A Yes, sir, Jjust a few seconds Lefore it occurred.
|
| Q The time you saw it, had it begun to skid or stop?
1 A Not that I could tell, no, sir.
( o Can you estimate the speed of Mr. Farrell's car?
A No, sir.
Q Now, you say that the deputy sheriff was out on the

edge of Patterson Avenue, is that correct?

A | He was on the

ce#ter of the outside lane.

:‘ Q. The center of

laﬁe that is closest to the
i A Yes, sir.

Q And if I told

blacktop, I would say about in the

the outside lane, that would be the .

Drive In Theatre?

you that the middle of that lane

wa$ approximately 12 feet, and you place him about 6 feet off

the edge of the -~

A Yes, sir.
Q - shouldef, is that correct?
A Yes, sir.
c You couldn't se=s him very well, could you?
i A It was right dagxk and I kelieve he did have on a

dark uniform.

o You saw this pclice officer was letting cars out

oné at a time?

i A Yes, sir.
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Q And when he was letting them out, he was facing
toward the vehicles that he was letting out?

A Yes, sir. He was stationed toward the theatre.

Q All right. And he had the flashlight in his right
hand, is that correct?

A Yes, sir.

0 And now, if he were facing toward the theatre, ;
that.means his back was toward Richmond, isn't that correct?

A No, sir.

0 No? Okay. Well, perhaps you can tell me then. |
He is facing -- let's assume the theatre is here (indicating)
at the jury box. Richmond is back here (indicating). Patterson
Avenue runs this way (indicating). He was facing towafd the
tﬁeatre like this (indicating)?

A I know that road funs west and east, and Richmond
is to the east of the theatre.

Q Okay. And was his back toward the east?

i A No, his back was toward the south. He would be
facing like this (indicating), with the theatre -- if that was
the theatre, yes, sir.

Q And the Farrell vehicle was approaching from this
area (indicating)?
A Yes, sir.

Q‘ His left hand was pointing toward Goochland then,
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that right?

A Yes, sir.

o) And had the flashlight in the right hand? i
A Yes, sir.

Q, Did you see the deputy sheriff stand there with

ils left hand up for traffic, where the Farrell véhicle was
ming from?
A No, sir.

MR. HIXON: Thank you, that is all.

THE COURT: Mr. Thurmond.

EXAMINATION BY MR. THURMOND:

Q ~ Sir, Mr. Walker,Ayou didn't have any problem

eing that light that the deputy sheriff had in his hand, did

you?

A No, sir.
o} - Good flashlight?
A " Well, I con't -- didn't see how kright it was, it

was dark. A small light was right noticeable.

W

1)

Q Right noticeakle.
A At the distance I was from, yes, sir.
MR. THURMOND: All right, that is all I have.
THE CCURT: Mr. Walker, ig order to come out, you

/

have to ccme kack by the ticket kooth from the right side

as yocu exit, ¢r 4o you come back ~=
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THE WITNESS: You come by the ticket bocth going
to the right.
THE COURT: And you are going to get in line, of
course?
THE WITNESS: Yes, sir.
THE COURT: At what point, as you come out the
theatre, will you see what is happening up on the highway?
How far'back are you before you can see the road and the
; officer, and all those things?
THE WITNESS: Well, to see the road and the officer,
I would say approximately two or three car lengths.
THE COURT: So from the time you can see, there
are only a couple of cafs in front of you, as you are
waiting to go out?
THE WITNESS: Yes, sir.
THE COURT: And this is the first visibility you
! have -~
THE WITNESS: Yes, sir.
THE COURT: ~-- of the situation?
THE WITNESS: Yes.
THE COURT: And at some point, you could see the
cars immediately in front of you. Could you see the ones
in front of that car? |

THE WITNESS: Yes.
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THE COURT: And what did ycu see héppen. in terms -
'of their going out?
THE WITNESS: Like I said, the officer was using
his right hand with the flashlight, and motioning the |
\ cars tc come out with his left hand, and moving his
\

flashlight to point out, telling them when to go.

THE COURT: Anything else? Mr. Walker, you ar

_excused.
(The witness stood aside.)

COURT':

problems? I think there wa\xggfgfficer Payne here.

MR. KAUFFMAN: .fir \Payne is out there. Dr. Imajo

. -
is on call, I didn't ca}l him.

/ X
THE/gdﬁRT- Would you like put him on?
/)ﬁ{ KAUFFMAN: Yes, sir, that widl be fine.

/j’ THE COURT: Mr. Payne, report to the

Same #hing, this will be taken out of order, ladies an

me thing, we just want to get this out of the way.

2 et S SNE ST SN - R - A
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k JAMES T. PAYNE, having been sworn, testified in

= ; behalf of the defendants, as follows:

EXAMINATION BY MR. KAUFFMAN:

Q Mr. Payne, state your full name.
3 E A James Temple Payne.
B % S Q And where do you work, sir?
h A Goochland County Sheriff's Department.

s . Q How long have you worked for the Goochland County -

D

Sheriff's Department?

2 i A Started the first day of August, 1977.
R vi Q And you are still employed there?
A That is correct.
-{ Q And'you were employed there on June 24 of 1978,

when this accident happened involving the Patterson Drive In?

A . I was employed on June the 24th, and I believe

this accident occurred on June 25th.-

1

Q In the early morning hours?
e ! A Yes, sir.
' Q What were your work hours that aqay?
i A From 3:00 o'clock to midnight.
] Q And you got off work at midnight?
A You are suppcosed to ke off at midnight, yes.
' 0 What did you plan on doing that night, after you
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A On this particular night, I was going down to work
at the Patterson Drive In.
I Q Who contacted you with regard to working at the
Patterson Drive In?
A As a general rule, Sergeant Lilly, at that time
hé was a sergeant in the department, he would contact -- ask
tﬁe officers, the ones that wanted to work. Of course, I was

working on a shift with him, at that given‘time.

Q Were you-all in separate patrol cars?
A We were.
Q What time did you arrive at the Patterson Drive

In that night?
A I can't recall, sir. I stopped a speeding violation

cver on my way down on Route 6. Of course, at that time, I

was issuing a summons when I heard the traffic, over the radio.

Q So you had stopped a traffic viclator on Patterson
Avenue, between the time you got off duty at midnight and the

time you arrived at this theatre to report to work there?

b A That is correct.
Q Were you off duty, at that time?
A I don't consider it keing off duty, no, sir, we

!

are actually on duty 24 hours a day.

Q Didvyou arrive at the theatre, after the accident

occurred: 1 78
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A I did, sir.
Q What did you find, when you got there?
A When I arrived,.of course, I had Heard the traffic

c@me over the radio about the accident had occurred, and the
rescue squad was notified. Of course, when I arrived, I did

determine that one of two cars -- two vehicles had collided :

tobether. ‘
Q Did you take any measurements of the point of

impact and where the accident happened?z

A I did, sir.
v Q And what did you find?
A If my recollection serves me right——of course

thg Court is supposed to have. all cof the recordsh-if,my recol-
lection serves me right, it was 127 feet of skidding, skid marks,
left by the Farrell vehicle up to the point of impact.
| Q And where did ycu determine the point ¢f impact
to be?
| A It struck Mr. Rae's vehicle right in the left
front fender and the passengyer dcor.
Q | Which lane of traffic was that in?
A It would ke -- the Farrell vehicle was traveling
we%tbound.‘ Of course, Mr. Rae's, vehicle, if my recollection

serves me right -- if I am prcnouncing the name -- was onto

Route 6, Mr. Farrell's vehicle was in the extreme right-hand lane.

i
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Did you find any damage to these two vehicles?
I did.
What damage did you find~?

Very extensive damage to the Farrell vehicle, of

the far front of his vehicle, I estimated it as a total lcss

on the scene. And it was extensive damage done to Mr. Rae's

vehicle, If my recollection serves me right, I think I estimated

thé damage to be approximately $2,000.00 on the scene.

- Q

Now, had you ever worked at the theatre, before

that night, June 24th or 25th, had you ever been hired to work

there?
A
J
occasions.
Q

A

Q

Yes, I had worked down there on two or three cther

Had you ever met Mr. Ray Bentley on those occasions?
No, sir, I had not.

Had you ever been advised by anyone what you were

supposed to do,vwhen you were hired or when you worked at the

theatre?
A

Q

A

No, I hadn't.
Sir?

No, I was never advised of, you know, specific

details or nothing, no, sir.

!

Q

Did you ever talk to or contact any of the employees

down there about what you were supposed to do?

180
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A I never have, no, sir.
THE COURT: Mr. Hixon.
MR. HIXON: Yes; Your Honor.
EXAMINATIO& BY MR. HIXON: |
Q Mr. Payne, you have Lbeen working with the Goochland:
County Sheriff's Department since August of 1977, is that correct?
| A That is correct.
Q So, you had been there less than a year at the
ti@e of this accident, is that correct?
A Yes, I would have been.
Q Now, when you went out and worked, you got paid
$25-00 a night, correct?
A - I believe that was the correét figure, yes, sir.

Q And each time you worked, you signed a petty cash

-voucher, isn't that correct?

A That is correct.

Q And these are your signatures, aren't they, Mr.
Payne, on the petty cash vouchers (indicating)?
A " Yes, they are my signatures.

MR. HIXON: I would like to have these two
introduced as Exhibit.9.

MR. KAUFFMAN: May we see them, Your Hunor?

THE CCURT: Let me clip them first (marking).

| , 181
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(Two petty cash vouchers, in the amounts
. of $25.00 each, signed by James T. Payne,

were marked PLAINTIFF'S EXHIBIT NO. 9.)

.. BY MR. HIXON:

Q These wvouchers show, don't they, that you were

A ge%ting paid for traffic control, isn't that correct?

A Well, we were down there to check I.D.'s to make
sure everyone was 18 years of age or above. If there were any

other disturbances, I would assist. If there were any traffic

problems, I might have.

Q You checked I.D. for X-rated movies, helped with
any disturbances, and helped with traffic, isn't that right?

A I never héd any contact with directing traffic,
myself.' The few nights that I worked, if I came to a kottleneck
situation, I am sure that any of the officers working would have.

Q You say you, yourself, never directed any traffic?

A I never have. The few nights that I worked, myself,
I never did. I helped checking I.D.'s for all the vehicles that
waé entering in, and being there if there is any other occurraﬁce.

Q Hcw did you happen to sign the voucher that said
yod were paid $25.00 for directing traffic?

| A I just -- when we arrived, sir, a lot of nights

when you would arrive at the early movie, you would get there

when people would have already gotten themselves out. At the
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starting time, we started letting the other cars in for the
late.movie, started conducting the vehicles, checking I.D.'s
so that all passengers in the  vehicle -- to make sure they were
18 years above, or if any infants were in the vehicle, we would :
turn them away. : _ ; |

Q You didn't okject to signing a wvoucher typed |
"tréffic contrcl":

A I never did consider that it was considered a
voucher just strictiy for traffic control.

Q | Who handled the s¢hedule at Goochland County for
ofﬁ-duty deputy sheriffs?

A I don't know that it was ever actually what you
considered a schedule.. : :

Q Didn't Jim Lilly head this up? o

A Most of the time it was Jim that was conducting
this, I would say, being in that he was a sergeant.

Q And he was the one that went around to get
peOplé like yourself to help out? |

A He would go around and ask the men, if you want
to:work the drive in this weekend.

Q And the voucher§ I have shown ycu, I think they
indicate that you worked there séme five or six occcasions, priog
to the Farrell accident, is that right?

A I don't recall what dates I wdrked. Those Vouchers

——
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that you showed.me, I did sign, I do not know what dates.
Q When you went to work, how did you know what to
do, when you got there? How did you know that you were supposed

to either take care of crowd control, check identifications,

or, if necessary,direct traffic?

A Well, when you arrive, of course, you knew that
the natural, main job was/to check I.D.'s. Of course, like I
sdid again, if the traffic was backed up, jammed up, as a
listed officer;, we would proceed to get that out of the way, toi
get the other people in there.

| Q Well, didh't somekbody from the theatre tell you

th%t these were the types of things that you might be called
upbn to do?

A They might have, when‘the first thing started, si#.
When I started working the department, I worked out there a fewi
times. When I worked, I was with another police officer that

had kbeen with the department, I just fell right in there and doﬁe

(
1

whatever I see fit to do, or see what he first told me to do.

o That would have been Mr. Lilly, who first told
you something?

A I worked with Mr. Lilly, I would say, most cf the
occasions. I have probably been with him, because he and I were
schedulec. on the same shift.

Q And he had keen working a couple of years kefore
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you, so he knew what to do?

A Yes, sir.
C And you just followed him around?

E A That is correct. ;
Q | All right. Now, you got off‘duty at 12:00 o'clock

midnight, isn't that correct?
| A I don't consider it really off duty, because as
I Btated earlier, we are on duty 24 hours a cay. |
Q Well, do you recall a deposition‘where I asked
yoh whatvtime yﬁu gdt off work?
THE CCURT: That is quite a different question.
Ask him -- go to that question before ycu go to impeach
him. What time éid he get off of work?. |
BY MR. HIXON:
Q Now, the question, Mr. Payne, "Did ycu have any
pa}ticular time you were --"
| MR. THURMOND: Page number and line number.
MR. HIXCN: Page 118, line 13..
BYj: MR, HIXON:

to, be off cduty?”

G "Did you have any particular time you were supposed

A As a normal thing, you wculd mark off at midnight |

on the evening shift.

Q That is what you ¢id, you marked off atmidnight

185




(5}

w

(18]

18

13

Payne - Mr. Hixon 174

on the evening shift, isn't that ccrrect?

A I doﬁ't recall, at that particular time, whether
I had officially’marked off duty with the dispatcher or not.

Q | You arrived at the scene of the accident, what,
about half an hour after it occurred? .

A I don't recall exactly how many minutes I arrived i
after it had occurred.

Q - You were the investigating officer for this
accident, weren't you?

A That is correct.

Q You were the same man wh§ got paid that night for
working at the Patterson Drive in-Theatre, dian't you?

A . I don't recall having no voucher or slip on that
particular night. That I know of, I didn't, I don't recall
any.

Q Is it that you don't recall getting paid, or are %
you telling us you did not get paid that night?

A I don't recall it, sir.

Q You were the investigating officer for that
accident, isn't that correct?

A That is correct.

Q And you were the only person who investigated
that accident, isn't that correct? | |

A That is correct.
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o] And in part of yoﬁr investigation, you went over
to St. Mary's Huspital and you determined that Jchn Farrell
had died in the accident?

A | That is correct.

Q And you say you took scme measurements of some

skid marks?

A That is correct.
Q Did you do that with a tape measure?
A ROller tape.
Q ¥You took them that night?
A I took measurements that.night, yes, sir.
Q Did ycu take them again some other time?
A No, sir.
Q Just that night?
A Just that night.
} Q And did you take them, before you went over to

St: Mary's Hospital?
A Yes, I did.
Q | Did you take ﬁhem, after you lef out the traffic
in 'the Drive In Theatre?
A No, sir, I took the measurements kefore the
vehicles was ever moved.
' when

Q And you took them, it was dark, correct?

A That is correct.
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o And you are sure, you are confident that those

skid marks were 127 feet?

A I have confidence.

Q - Did you take any photographs?

A It was a photograph taken, yes.

Q Did you take any photcocgraphs?

A Yes, I have some photographs that I had taken.

Q Well, Mr. Lilly took scme photographs for you, too,
dian't he?

A Yes.

Q Let me show them to you. Is that.a photograpn

you took of the Farrell vehicle (indicating)?
A This is one.
MR. THURMOND: You said he subpoenaed all of his
records in the Court.
MR. HIXCN: That is part of what has been sub-
poenaed into Court.
MR. THURMOND: What are you doing with them? -
MR. HIXON: I got them out of the clerksfile.
THE COURT: Do you have anything you want to say
to me?
MR. THURMOND: I wanted to make sure what they

were.

‘ MR. HIXCN: Is there an inference that I did

T A Ntm 188 .__WWMM____MJ‘
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anything wrong?

MR. THURMOND: No, sir, I am nct suggesting that.

MR. KAUFFMAN: Could I go on? May I see the
pictures, Your Hcnor?

THE COURT: You may see the pictures. ‘

MR. KAUFFMAN: I was advised Ly the clerk's office
they had been misplaced.

THE COURT: It's getting late, gentlemen, you
must be getting tired.

HoWw many more are you going to use, do you know?

MR. HIXON: Prokably threé or four more, Your
Honor.

THE_COURE; Is there any objection to these
photographs being --

| MR. THURMOND: No, sir, ﬁot if they are the ones

the witness took.

THE COURT: Well, let me go on and mark them now.
Which cnes are you going to offer? It will ke easier to
keep up with them that way.

MR. HIXCMN: Do you have the ocne I just nanded to
you?

THE CCURT: I will mark that No. 10, I will go
invsequence.

MR. KAUFFMAN: lMay I see that one please, Judge,

189
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the one I haven't seen?
1 THE COURT: Yes, sir. These will be marked
| Exhibits 10, 11, 12, and 13.
| (Photograph of the plaintiff's car, showing:
the front end, was marked PLAINTIFF'S EXHIBIT NO.?

10; photograph of the accident scene, itself, was :

-y

marked PLAINTIFF'S EXHIBIT NO. ll; photograph of
the accident scene, showing mostly the plaintiff'é
'i car, also showing the Patterson Drive In lights,
was marked PLAINTIFF'SAEXHIBIT NO. 12; photogfaphv
of the skid mérks at the scene of the accident, was
marked PLAINTIFF'S EXHIBIT NO. 13.)
THE COURT; Are you going to want him out in front
of the jury, or what is the bestvway to do this? |
MR. HIXON: No, sir, I don't think so, not right‘
at this point.
BY MR. HIXON:

Q EXHIBIT NO. 10, caﬁ you descrike —- isn't'itﬂ
cofrect that‘yoqr rhotograph and yocur report were subpoenaed
into Court, isn't that correct? |

A | Yes, sir, they were subpoenaed intc Court and
then they were lost.

Q NMow, does that appear -- did yocu see them before

théy were subpoenacd into Court?

i e e _1EN)W et e
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I had seen them, the pictures, kut they were much,

much earlier when I brought them into Court, I can't recall that.

Let me ask you: Can you identify that photograph

Ygs, I can.

And what is that?

That is the picture of the Farrell vehicle.
And when was that taken? |

I would say this picture here was taken at quert

Co&lln s service station, which is Manakin Auto Serv1ce, while

. iti

in;
| Q
ve&icle?
A
: Q

was keing worked on on his lot, after the vehicle was towed

And the picture shows the damage to the Farrell

Yes, I would say so.

' Now, I hand yocu EXHIBIT NG. 1l and ask you if you;

can describe what scene is in that picture (indicating)?

als

O,

A

Q

A

Q

This is the éccident scene, 1itself.
And it shows the collisicn of the two automcbiles?
That is correct.

Ckay. I show you EXHIBIT NO. 12, and is that,

showing the collision of the two automobiles (indicating) ?

A

- Q

It does, sir.

Were the skid marks on the Farrell vehicle straight?

191
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A They were. .

o] Were they in the entire right-hand lane, or west- .
bﬁﬁnd lane of Pattérson Avenue?

A They were.

Q I show you NO. 13, and ask you if that shows the

skid marks, part of them, that you measured (indicating)?

: A I cannot say, sir.

% Q Is this one of the photographs that you tcok?
i | A I don't recall whether it was or not, sir.

% Q All right, sir.

MR. HIXON: That is EXHIBIT NO. 13, I don't
believe the witness can identify it, so I will withdraw
it. The other ones I will offer in evidence.

THE COURT: Ail right, let me have 13 back and

I will remove this label.
BYIMR. HIXON:

Q In the remainder of the photographs, do you have
‘ anf photographs that show where the skid mérks started and
where the skid marks ended?

A These skid marks here (indicating), I am not able’
to ‘advise, becéuse I don't know which ones I took, and I con't
know which ones the other deputy toock.

Q Well, my question is: Do you have any photographé
; showing the pcint in which the skid marks ended? |

___"_;w“mm_uwwwwﬂ__“Wm__. e ...i. ._1132: e J—
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A No, sir.
Q Why didn't you get photographs of the skid marks,

Mri Payne?

A I took photographs the best I could with the

caTera I had. They did not develop out sufficiently.

é. c And you are saying that from the point of impact

to! where the skid marks started is 127 feet?

A That is correct, sir.
: Q . Who helped you measure those?
A I done it,myself.
Q All by yourself?
A Yes, sir.
Q Mr. Lilly didn't help you?
A He might have when I done it, but the figures

and findings was by me.

Q I don't understand, ¢id he help you do it?
A N, sir.
y o Sc you did it all by‘yourself?
A Yes, sir.
Q And you cén't be mistaken about the fact that they

weke 127 feet?
[
A No, sir, that is exactly what I recorded.
‘ Q Di¢ you go out there the next day and look?

| A I went kack to the scene the next day., yes, sir.
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Q Did you see the 127vfeet of skia marks?
A I did, sir.
MR. HIXON: That is all I have.
THE COURT: Mr. Thurmond.
EXAMINATION BY MR. THURMOND:
| Q Officer Payne, did you determine the characteristics
of the road, as to whether it was essentially level,bat the
point this accident occurred or not?
| A The area where the accident cccurred, the terrain -

is straight and level right there.

Q Did you examine the tires on the Farrell car?

A I did.

Q Did they Appear'to have.good ﬁread?

A That is they had sufficient tread to ke tires.

Q Did you determine whether the driver was alone in

the car, at the time, sir? |

A As far as I know, he was the only occupant in the :
vehicle.

o Is that what your investigation revealed, at the
scene? |

A Thaﬁ is what my inyestigation revealed.

Q Can you tell us whether the Rae car was knocked

sideways, at all, by the impact, or --

A It was knocked slightly, I don't kncw exactly how ;
. i
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faF, but it wés.knocked slightly, yes.

Q -~ All right, sir. DMNow, it was past midnight, when
yoﬁr shift that yocu worked nofmally had ended, when you stcpped
thé speed violator in the Manakin area, right?'

A Yes, sir, it was.

Q ‘Isn't it a féct that you were technically past
your duty hours, but this didn't prevent you from stopping a
speeding driver?

A Right.

Q You didn't let the fact that yocu were specifically
past your shift hours bothef you in stopping this speeder that
yoﬁ»observe&?

A - No, sir.

C You were dressed in your reguiar policé officer's .
unifarm, weren't you, sir? |

A That is correct.

Q Driving a police car with equipment, with a siren :
andlﬁhirling light on top of.it?

A That is correct.

Q All right, sir. Can you tell us, Officer Payne,
whét the visikility is1on Patterson Avenue, locking west and
approaching the scené of the accident, how far can a driver

see along Patterson? .

A Approximately one half to three cuarters of a mile

.19
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visibility.
Q Is that all, essentially, a straight and level
road through there?

A Essentially straight and level, yes, sir.

MR. THURMOND: That is all I have, thank you, sir.

THE COURT: Any redirect, Mr. Kauffman?

MR. KAUFFMAN: Yes, Your Honor.

FURTHER EXAMINATION BY MR. KAUFFMAN:

Q. Mr. Payne, these four or five tickets here that
you have identified as PLAINTIFF'S EXHIBIT NO. 9, which bear
your name, ﬁhey also say "traffic control"” on t@em, don't they?

A That is what is indicated on here, yes, sir.

Q But on none of these occasions, is it your testi- :

mony, on none of these occasions you directed traffic, did ycu?

MR. HIXCN: Objection, Your Honor. This is
leading the witness, it is his witness.
MR. KAUFFMAN: I am on redirect, Ycur Honor.
THE COURT: You are leading.
BY MR. KAUFFMAN:
’ o] Did you, on any of these occasicns, have anYthing;
to 'do wiﬁh traffic control?

A I didn't sir, no, sir.

Q But YOu did sign the ticket?

A Yes, sir.
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Q And you were péid for working at the theatre?
i A That is correct, sir. |
| Q But not for traffic céntrol?

A That is what they are indicating on this €lip,

| bué I never gotbout in the road and directed traffic, as it is%

5 stéted. I checked I.D.‘s, and watched the theatre if there wasé
| .

any occurrances.

'MR. KAUFFMAN: Thank you, sir, I have no furthg

questions.

THE COURT: May Mr. Payne be excused?

May I ask him one questiOn?

did you take

f i

! ; A No.

| i Q #other witnesses who had seen the
| f . :

" accldent?

A

THURMOND: Yes, sir.
KAUFFMAN: Yes, sir.
COURT: You are excused.
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L3 - THOMAS FARRELL, having
ey, . - e
testified in his own behadd f
E FTON BY MR. HIXON:
Q Mr. Farrell, will you state your name for the
record, please.
A Robert Thomas Farrell.
Q And you are the father of the deceased John Farreil?
A Yes, I am. | l
Q Mr. Farrell, how old are you?
A Fifty-seven.
Q And where do you reside?
- A In Goochland, -Crozier. |
Q And how Iohg have you resided at Goochland? é
A About three and a half years.
Q And_prior to living in Goochland,‘where did you §
liJe? ;
A We lived in Richmond at 1514 Park Avenue. E
Q How many children are currenﬁly in your family?
A Four, three of them.are here today, and one --
Q Who is the fourth child?
A It is our oldef daughter, Margaret Farrell Taylor.é
Q And why isn't she present today:
A Well, she is married and lives in Goochland, and
we [just felt it was not necessary for her to be here today. |
R ﬁ__ e 198 B ﬁv._._w._'.ﬁ-_ﬁ._-_.____.._i
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Mr. Farrell, by whom are you employed?

Reynolds Metals, the international division of

And what do you do for Reynolds?

I am vice-president of operations.

Does that require you to travel extensively?
Yes, sir.

Inside the United States or --

Very seldom, mostly overseas.

Were you at home, on the night of John Farrell's

Yes, I was.

Approximately what time were you notified of the

It was around a quarter of three in the morning.
And -did you get to St. Mary's Hospital?
Yes, I did.

Did you see the scene of the accident as you went

Yes.
Sunday night?
Yes, I did, both going down and coming rack.

You have to pass that in between Goochland and

| St. Mary's Hogpital, is that correct?

o .__Lﬂ.."199m..m ]
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Yes, the part of Goochland in which we live,

normally, yes.

Q

And did you have-occasion to return to the scene

of the accident the next day?

A

of the scene

marks?

Q

a

Yes, I did.

Did you take a look at the physical surroundings
the next day? |

Yes, I did.

At the time you looked, did you see any skid

Yes, I did.
Will you describe the skid marks’

Well, they were quite pronounced and, certainly,

in;length, not more than 50 feet.

Q

I want to show ycu some photographs, and ask you

if that photograph depicts what you saw the day of Jchn Farrell's

death, at the scene of the accident (indicating)?

A

Q.
ph;tograph?

A

Q

comes around?

Yes.

All right. Do you see the skid marks, in that

Yes, sir, right here (indicating).
Would you point those out to the jury?

MR. HIXON: Can you see that? Do you mind if he
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THE COﬁRT: No, go right ahead.
BY :MR. HIXON;
Q Can you see in the photograph the skid marks?
X A These are the skid marks right here (indicating),
: not this part here.
| Q Can you seé the Farrell skid marks?
A Yes, I see it over here (indicating), it is the
]
onés that are mpst pronouncgd.
% J Q Approximately how lbng would you estimate the
skid marks to be? |

A Not more than 50 feet.

MR. HIXON: Your Honor, could I have that mark

THE COURT: Yes, sir.

. HIXON: I have got one moregiere.

7
Plaintiff's E%;iﬁi; 13.

5
/ .
raph of,gﬁé skid marks, at the scene:

r
s

of the accident)ith the D & B car lot also
: pd ‘

depicted, wag/marke LAINTIFF'S EXHIBIT NO. 13.)

" : '

! | MR. E};@ﬁ: Can I go ahea¥ and mark this one as

147

7

” THE COURT: (Marking)

(Photograph of the skid marks, at\the scenei

of the accident, was marked PLAINTIFF'S EXHINIT NO.

___.__1‘_‘_“__ SR — pp———— S - 261
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BY MR. HIXON:
Q What has been marked as PLAINTIFF'S EXHIBIT 14,

does that accﬁrately portray the scene that you saw the day

following the accident?

[

A - Yes, that is correct.
. Q Can you point but cn this EXHIBIT the skid marks?
; A It is right here (indicating). |
E Q Are both skid marks in that photograph?

A Again, it is difficult to see, but there was

another skid mark along here (indicating).

i

o] Can you see where that skid mark begins?
| A Not too well.
fQ All right, sir. There again, are these the skid

marké that you saw on the night of the accident, and on the
é day kollowing the'accident?
5 - Yes.
MR. HIXON: And that is all, thank you.
Q Mr. Farrell, did you see clearly where the skid
‘ marké had started and where the skid marks had stopped?

A Yes, I did.

L0 And your best estimate of these skid marks were

appréximately how long? 5
* 3—»—-

ipk he—traS asked that

Judge, I th
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Farreli.

—MR=-KAUFFMAN: I have one

EXAMIGEeN-TYTR. KAUFFMAN: |
‘ : ———

Q How did you measure the skid marks, did you have a
taée?
A No, it was a visible measure.
‘ v, ‘Just your best estimate?
% i A Yes. :
——
Q Is there any question about these, that the—;EEEEE

gf&phs accurately portray what you saw?

A No, that is what I saw.

THE COURT: Anything further, gentlemen?

MR. KAUFFMAN: Ncthing.

If he is not here,

THE COURT: Mr. who? Kennedy?

203
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MR. HIXON: Yes, sir.

N THE COURT: Mr. Dan Kennedy, report to thg Courtroom.
J \ . ) f/."
{ X MR. HIXCN: Your Honor, I have askeqﬁfﬂese people

to be here fodNgebuttal. I have taken them o/”’of turn as
. 2

rebuttal. That isy“.; plaintiff's case. } Will call these

witnesses as rekuttal wi»qesses. ,//
| THE COURT: AlTNefght, sir. Mr. Thurmond.

: &
MR. THURMOQ!ffJYes,:"f., I would like to be heard
outéof the presence/;VK;he jury, Judge. |
/}w//EOURT: Ladies and gentlemeMy I will let you-all
také an_é;r”lereak this mo:niﬁg, for a few minuteM\ in the jury
roo@. | -

(The jury retired to the jury room.

MR. THURMOND: Your Honoxr, I am the defendant
Gleﬂmar Cinestate, Inc. I respectfully move to strike out the
plaiﬁtiff's.evidence and make judgment for the defendant, Judge€
on éhe grounds that the plaintiff has failed to put on sufficiegt
evidence upon which the jury could find that the officer, James%
D. ﬁilly, was the agent, servant, or employee of this defendant;

in the course of directing traffic at that time.

No finding could be made in that record, without
engaging -- filling voids in this evidence, based upon specula-?

tion and guess.4J’fﬂCE-tHE'jﬂ:3F1ﬂnT“E“aHsw!r-cn-the—seccﬂ§:52===ﬁi?

blaintiff's decedent was guilty of

as ,_.'— >

thaﬁ,
7 U S e M

204




rk\frlbutory negligence, they have proved, through their o

w1tnes to the extent of which one could see. he fails

to'see an indivigual out in this road with a ashlight, and
comes on; fails to, o y of the other £hings
that were quite significant I e area; puts on evidence that

doesn't involve traffi and has thiswaccident, sir.

what he is guilty of, as a~matter of law, of

ident, and

THE COURT: All right, sir, that motion is

overruled. Mr. Kauffman.

| MR. KAUFFMAN: May it please ﬁhe Court, on bkehalf
of ‘the deféndant Ray Bentley and Neighborhood Theatres, doing
buéiness as R B Productions, we move the Court to strike the
plaintiff's evidencevand enter summary judgment for those
deﬁendants, or that defendant, on the basis of the factual
evigence produced by the plaintiff to the effect: one, starting
with Officer Clements, who didn't know who paid him. He was
the#e in police uniform. He said he was directing traffic,
pursuant to his knowledge and training as a police officer. He
saia that if anyone at the theatre had told him to do it in a

- different manner, he would not have done so. This negates any

control of him in the manner in which he was directing traffic.

Now, Mrs. Weston testified that Mr. Sterling told

205




I

ul

¢4

w

21

24

Kennedy - Mr. Hixon 223

(The jury was returned to the jury box.)

DANIEL J. X&lMNEDY, JR., having been sworn, testi-

fied in behalf of the plaintiff, on rebuttal, as follows:

EXAMINATION BY MR. HIXON:

Q

A

A

Q

accident

A

Q

A

o

A

'State your full name for the jury, please.
Daniel J. Kennedy, Jr. |
And how old are yocu, Dan?
Twenty-six, twenty-seven this month.
‘And where do you live?
2513 Prestwick Ciréle} in Richmend.
- Did YOu have an occasion to investigate the
involved in the dea&h of Jchn'Farrell?
Yes, I did;
Did you go to the'scene of the accident?

Yes.

When did you go to the scene of the accident?:

My best recollection would have been the week

following the accident.

i

Q

Did you, at that time, observe any skid marks

at the scene?

was?

A

Q

Yes.

Will yoﬁ tell the jury approximately how long
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A I would estimaﬁe, probaﬁly, between 50 and 70 feet.
0 Let me show you ‘a photograph, which is PLAINTIFF'S
EXﬁIBIT NO. 13, and ask you if that is your photograph?

| A Yes, it.is. |

Q Does that photograph fairly depict what you saw,

apﬁroximately-a week later?

i A Well, it might have keen a week later, I think

thg accident happened on the 25th. From my best recollection,
I Jent out there the next day or the day after that. Although
I don't have any dates to refresh my memory on, but that was
the picture I took, at that time.
‘ Q Did the scene clearly.indicate to you where the
skﬂd marks started and wﬁefe they stopped?
a Yes.

MR, HIXON: That is all I have.

EX&MINATION BY MR. THURMOND:

| Q Mr. Kennedy, how did you happen to make an inves-é

tigation of the accident?

A I was investigating it for the other party, the
othpr vehicle involved, Mr. Rae.

» Q All right, sir. And you did not prepare any
memorandum of the date, of course,égour visit to the scene, sir?

A No, I did not.

9] And nor did you actually measure any skid marks,

i
i

| | | 207
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did you, sir?
! A No.
MR, THURMOND: That is all I have.
MR. KAUFFMAN: Novquestions, Your Honor.
} THE COURT: Mr. Kennedy, you may be excused.
i 'MR. HIXON: I have one question to follow that up % |
with. ?
THE COURT: 2All right, sir. b- ‘ ;
FURTHER EXAMINATION BY MR. HIXON:
Q Does the nature of the business require you to
obéerve estimates of ékid marks?

A Yes, I was subpoenaed to come kack. I went out

'\ and measured the distances involved to get some- idea, but I

originally felt that they we;é probably shorter than the distanc?.

; Q And you actually made some measurements since then?
A I went out there and measured it, and got an
apgroximation of the area, but I didn't measure them, at the
time.
EXAMINATION BY MR. KAUFFMAN ¢

Q Yéu are testifying that your estimate of 50 to 79

feet came from your measurements you made this morning?

A I originally thought the estimate on the skid

marks would have run, approximately, maybe four to five car

lengths, scmewhere in that neighborhood.

10 >
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Q But your testimony --

A But I went out and measured the scene from copies
of pictures that I have, to get an idea as to the distance
from where the median is in the road back to where, approximately,
the skid marks would have started.

Q And so your testimony is basedvupon what you
méasured ?oday, when you went back to the scene and reconstructed
it from your recollection and the pictures?

A It increased the distance, as far as the skid
mérks, yes. I would have guessed probably 50 feet or less, but
Iithink they were a little longer than that.

i _
; MR. KAUFFMAN: May I approach the bench?

THE COURT: Yes.

(Side=bar confefence.) .

MR, KAUFFMA&: I want to strike his testimony, it
is not admissible, because his tesﬁimony is based on guess.

THE COURT: I think we will wait. The objection
is overruled.

MR. KAUFFMAN: Note my exception. My objection
is to the fact that he said it was a guess, and not an
; estimate. Note my exception.

; (End side-bar conference.)
THE COURT: Anything further of this witness?

Mr. Kennedy, you may step down.

(The witness stood aside.)

209
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MR. HIXON: Mr. Frank Felton.

THE COURT: Mr. Felton, report to the courtroom.

FRANK D. FELTON, having been sworn, testified in

behalf of the plaintiff, on rebuttal, as fcllows:

EXAMINATION BY MR. HIXON:

Q

A

Q

Q

A

Mr. Felton, give us your full name, please?
Frank D. Felton.

And where do yoﬁ reside, Mr. Feltcn?

5709 Finborough Drive, Richhond, Virginia.

Did you have occasion to investigate the scene

of the accident in which John Farrell was killed?

| -A
Q
ac;ident?

| A
28th.
| Q

Faﬁrell?

’? A

Yes, I did.

'And when did you go out to the scene of the

In checking my field notes, I find it was June
Do you know the date of the death of Mr. John

It was the late night of the 24th or early morning

hours of the 25th, I telieve.

Q

Between the time of J.hn Farrell's death andrthe

time that you went to the scene, had there been any precipitation

in ithe Richmond area?
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Not to my knowledge.
Did you see any skid marks, at the scene?
Yes, I did.

Can you estimate to the jury, approximately, how

long these skid marks were?

A
30 feet.

Q

A

0

A

Q

A

Q

"At the time, it looked like they would ke 25 to

Did you take any photographs of them?
Yes, I did.

I show you PLAINTIFF'S EXHIBIT NO. 14, and ask you

%nifjthat is the photograph that you took of these skid marks?

Yes, it is.

Does this show the begigning of the skid marks

i and the end of the skid marks?

Yes, it does.

And your best estimate was somewhere in the

neighborhood of 25 to 30 feet?

A

That was my guess, at the time, yes, sir.

MR. HIXON: Okay, answer these gentlemen.

EXAMINATION BY MR. THURMOND:

Q
the length of

A

Mr. Fzlton, that is purely just a guess, as to
them, too, isn't it?

Yes, sir, it is.
MR. THURMOND: All right, sir, that is all I have..

211
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KAUFFMAN: I have no questions, Your Honor.

THE COURT: Ladies and gentlemen, with respect to

the last two witnesses, to the extent that they gave you

evidence on which their estimate was based on observation,

and gave you some basis of the estimating being reliable,

you may consider their estimate and weigh it in terms of

what it means. To the extent that they told you they

were guessing, you can ignore everything they said.

May
MR.

THE

MR.

MR.

stand, please.

the witness be excused?
HIXON: Yes, sir.
COURT: You-may'step doyn.
(The withess stood aside.)
COURT: Any further witnesses on rebuttal?
HIXON: No, sir.
COURT: Mr. Thurmond.

THURMOND: Mrs. Weston return to the witness

MARGARET H. WESTON, having been sworn, testifed

in behalf of the defendants, as follows:

EXAMINATION BY MR.

THURMOND :

Q Mrs. Weston, you don't have to tell us your name

again, but I want to clear up one thing. I hand you some

212
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documents which have been marked as PLAINTIFF'S EXHIBIT NO. 7
and PLAINTIFF'S EXIIBIT NO. 8, which constitute petty cash

reéeipts that you heard the various Guochland police officers

I

idéentify. Can you tell us, while you are looking at them --

[§1]

look them over, if you want to, as to the dates and whatnot.
< ' ‘Now, they have keen identified, Mrs. Weston, as

7  documents comihg from Ray Bentley records.

[4¥}

MR. HIXON: Your Honor --
o | MR. THURMOND: Isn't that correct?
o | : MR. HIXON: I object to the form of the question.

i E ? You are taking her on direct testimony. Are ycu testifyidg?

A The cashier that worked for him.

2 é | MR. THURMOND: I don't think that I am testifying,!
13 ] .Judge, at all.
e é : THE COURT: Well, you were making a statement. é
> § .. We have alreaay heard what they are. §
. j MR. THURMOND: All right, sir. %
17 | BY MR. THURMOND: §
18 - ; Q Mrs. Weston, from whom did the proceeds; that is, .
19 i thé funds come from that went to pay these off-duty officers? ;
20 i . Mr. Bentley. |
2 % i Q From Mr. Bentley. What do you mean 'Mr. Bentley', E
22 ; somekody that worked for him?

MR. THURMOND: All right, that is all I have.

213
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EXAMINATION BY MR. HIXON:

Q

A

Mrs. Weston, your predecessor was Michael Hcope?
Ya&s, sir.
And he was the manager kefore you?

Yes, sir.

" And they called him Mike?

Yes, sir.

MR. HIXON: Thank you.

EXAMINATION BY MR. KAUFFMAN:

Do you still have that EXHIBIT?
No, sir.

MR. THURMOND: 7 and 8.

THE COURT: It is on top of the railing.

BY MR. KAUFFMAN:

Q

NO. 8, PLAINTIFF'S EXHIBIT NO. 8, whose form is

that, Mrs. Weston: | !

.A

Q
emﬁloyer?

A

Q

A

Q

District Theatre.

And that was the pPredecessor to Glenmar, your
Yes, sir.

Do you know who filled out these forms?

No, sir.

But you or someone at the theatre got the police

officers to sign them?
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A - Yes, sir.
| Q A1l right. Now, Mrs. Weston, when there was a

|

Ray Bentley Production at the movie theatre, you were still the
I .

maﬁager, is that correct?
| A " That is correct.
j Q "And you had all of your responsibilities as

manager, at that time?
|
|
f A That is right.
!
5 Q And the only person there from Bentley's office

l . .
was the cashier that was collecting the proceeds?

{

| A That is correct.

i Q . 'And all of the other people on the premises would

ha&e been Glenmar people, correct, or these police officers?

A That is correct.
j Q These were the pecple that you normally had work-
ing at the theatre, and had no duties that were any different

for a late movie then if vou had the early movie?

|

{ A That is correct.
! 0 and I believe you testified earlier that Ray
St%rling would ncrmally advise you when there was to be a late :

movie.

|
Did you tell me that Mr. Bentley's association

1

ha& contacted t.im and specified on what nights that the movies

would be showing and they neceded officers?

| 215

|
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art?

A

Q

A

Q

rformances?

A

money?

of

of

A

Q

A

Q

they were on the premises for these late night movies?

Weston - Mr. Kauffman 233

Yes.

Did they also tell you what times the movies would

Yes.

And then, in response to that, you called the

ochland County Police Department?

That is correct.
Sheriff's office.

Did you ever see Mr. Bentley, at one of these

Once,.twice, to the concession stand.
And wnhat was he doing at the concession stand?

Getting a drink or something to eat.

Buying something?

Yes.

Did you ever see him in the ticket office collectihg

P
i

I couldn't tell you, sir, it is not in the vicinity

the concession stand. : |

Because you were doing what ycu had to do?

Yes, sir.

i

Did you ever give the Goochland County police !

ficers any instructions as to what yocu wanted them to do, when
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Ne,
Did
Mo,
bid

No,

highly conscientious about their jobs.
Well, how did they know what to do?
Well, they hac Leen coming there three or four

years kbefore I ever kecame manager, I guess it was a matter of

Can you tell us whether or nct there were any
océasions, Mrs. Weston, when the Goochland County Sheriff's
Department Helped.tréffic exit from the theatre, when there
wasn't a late movie?

When Mr. Hope was the manager.

MR.

THE

MR.

MR,

FURTIIER EXAMINATION BY MR. HIXOM:
You say the police cfficers helped toc direct
tﬁaffic out of there, when Mr. Hdpe was manager?

Before I becawe manager.

Weston - bMr. Kauffman

you ever tell them what not to do?

ycu ever tell them anything:

they were well-kehaved, well-mannered, and

KAUFFMAN: I have no further questions, Your
Anything furthers
TIURMCND:

Just one follow up on that.
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Q .Huw do you khow that?
A ‘I worked the concession stand, I was the manager
of‘the concession stand.
; Q Well, did you see it?
A Well, it was a matter of record, sir, the police
officers was in and out.

Q Well, when Mr. Hope was manager, are you talking

about for the late night movie?

A No, sir.

e} During Glenmar's presentation?

A It was the District Theatre then.

Q. And when Mr. Hope Qés manager, he used deputy

sheriffs from Goochland to diréét traffic?

| A He ménaged the theatre on two separate bésis,
he was a strict traffic control. I, more or less -flthe pebplei
aré, more af less, on good behavior.

(o] Well, maybe you don't understand my question,
because I have stated it improperly. Did M;. Eope eﬁploy
deputy sheriffs? |

A I don't know, that was his job. My Jjob was con-
cession stand.

Q You don't know anything about what dMr. Hope did

1 . :

abdut police sheriffs?

A Yes. ' 218
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L. o] 'And if you said something contrary in response
to Mr. Kauffman's question, you didn't mean to say that, did
ydu?
A I don't understand.
MR. KAUFFMAN: I don't understand, either, I think
she was perfectly clear in response to my question. .

THE COURT: Is that all, gentlemen?

MR. THURMOND: Yes, sir.

THE COURT: You may step down, Mrs. Weston,.

-

JRMOND: No, sir.

s

THE COURT: Mr. Kauffman.

RAYMOND B. BENTLEY, JR., having been sworn,

tegtified in his own behalf, as follows:

EXAMINATION BY MR. KAUFFMAN:

E | c Mr. Bentley,'you have already stated your name

ané occupation, I believe, with regard to the Patterson Drive In
Theatre, and the late movies you put on there. Could you tell
the jury what people you sent to the theatre on the night of

i thé late movie? g

A I sent a cashier, a ticket seller.

t : ST o —— e e o=
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| C Were you recguired by anyohe to have the Coochland
Coﬁnty Police or ECheriff's Department there?
A i was recuired, as a matter of leasing this
theatre, by the cwners of the theatre.
o} Did you, at any time, ever call the Goochland

County Police Department to make arrangements for them to be

there?

o} Did you, at any time, ever discuss with the Gooch= -
lahd County Police Department anything that was supposed to ke
done there?

A No, sir.

0] Can you tell us whether or not yoy ever formulated
any rules or duties or things that were supposed to be done at |
the theatre by anyone?

A Cther than my ticket sellers, no, sir. ]

c Did you ever give ticket sellers instructions as
to what tq do?

A Yes, sir.

¢ Did you ever confer with Mrs. wWeston akocut the j
mdbies and what was to ke done from there?

A No, sir.

¢ With regard to the vouchers that the plaintiff ha%
|

introduced into evidence, can you tell us whethier or not you
: |
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prepared any of these vouchers?

A

A

May I see

them?

MR. THURMOND: Perscnally, or --

238

MR. KAUFFMAN: Whether he personally prepared them.

I prepared this particular petty cash voucher,

the manager's bonus, on the weekend in question, June 24th.

BY MR. KAUFFMAN:

o
coﬁrect?
A

Q

A

C

Théatre form?

A

That would be PLAINTIFF'S EXHIBIT NO. 2, is that

Yes, sir.
You wrote
Yes, sir.

How about

The others were always prepared on District

and prepared it, put your name on it?

the other ones that are on the District

Theatre's form and typed on the typewriter at the Drive In. f

Q

do that,

examining

Do you know who did this?

MR. THURMOND:

THE COURT:

BY MR. KAUFFMAN:

Q

A

how does

him on.

he know that?

I don't understand what you are cross

wWho did what?

Dc you know who typed them?

I do not know, for a fact, no, sir.

I TIEEP Y S

If Your Honor please, if he didn't:
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o ilow did you come to have thea in your possession?
E A Ffor every amount oL mo money that is taken out oi -
= ; the receipts, we have to have a voucher, S0 we would recuire
= E tﬁe ticket seller to brinz back all vouchers and submit the
s E receipts,.
3 i Q So that is an accountin;; procedure for you, to
7 show why, if thé proceecds do not correspond with the amount taken 1
s in? l
° % A Yes, sir. _
o ; 3 Q How many times did you go to the Fatterson irive
o i In:Iheatre, when you put on a performahce there?
12 é A Over a period of threec years, I was probably
s % there half-a-dozen times.
e é ‘ G aAnd what were you there for?
'S i A To cheék my tickets and ticket sellesr, and see
i
6 | how she or ne was doing.
7 Q Did you do anythin.,
18 _ A latch the movie.
19 VR, KAUTFTHAN:  Answ
20 :i\IiITZ."TIU\a 27 WM., ".13.0’\“
21 ; o ¥Mr. Bootley, were yo
22 b*O 00 per ni:zht, is that correct
23 ; A Per weekend
24 ' 8 That is for thne two
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A Yes, sir.
Q Now, isn't it a fact that, among other things, you

were paying Margaret Weston that $50.00 to help you arrange

for these security guards?
| A No, sir, I didn't know whether Margaret Weston

arianged for the security guards or not, whether it was.Mr.
Stérling, or anyone, or Mrs. Weston.

Q A You knew you were required to have them there,
isﬁ't that what you testified to?

A '~ Yes, I knew they Qould be there.

Q -  How did you carry out your functions of making

sure these deputy sheriffs were there?

A It was left entirely up to the theatre. -

Q Left up to Margaret Weston?

A Left up to Glenmar Cinestate.

Q ‘You knew you were required to do it, even if

somebody else did it for you?

A The theatre, yes, sir, I knew that the policemen |

would have to be at the theatre. I knew that, because it was
the theatre's responsibility to obtain them.
MR, HIXON: Thank you.

EXAMINATION BY MR. THURMOND:

0 Mr. Bentley, other than the fact that these petty

cash voucher receipts appéared on little, blank forms that have

223 I
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béen filled in, that have the District Theatre at the top, you
have no knowledge as to who did the typing or who made those
egtries on them, do you?

A I know that on one or two earlier occasions in
aﬁ the theatre, in '76 and '77, that 1 saw Mr. Hope type them,

yes, sir.

Q But you don't know who typed this one?
A Specifically, I could not say, no, sir.
Q For all you know, your cashier might have typed

them up, herself, because she had to,in turn,give them to you..
A . I do not believe my cashier would use the theatre

typewriter, no, sir.

Q You do not know that. N

A I don't know that, but I don't believe she would
dothat._

Q You don't know one way or the other, do you?

A I would have to say he or she wouldn't, I don't

think -- well, I know they are not typists.,
| Q You don't have to be a typist to hunt and peck
that type of thing? |
‘ A No, sir.
Q Sir?

A No, sir, you wouldn't have to be a typist.
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MR, THURMOND: Note my exception to that on ths

grounds that it is prejudice to the defendant that
\\gepresent.

THE COURT: Most any ruling is prejudi

'1\: since we have taken this thdng outside of

N

the presency® of the jury, Mr. Hixon/fthe procedure that

to

| _ Y
! because it will allow -- i
MR. HIXON: I w}ﬁ\\take that up in my order.

THE COURT: Bfing tDg jury in.
] X\

Vi

S

MR. KAUFFMAN: I didn't un¥erstand that.

THE;@OURT: In the average cal%e, when you don't

have t@ﬁ/ﬁreliminary-questions, you
7

4 . \

and An fact tendered him that you -- we doi\

_ ///
/ you for voir dire on qualifications.

MR. KAUFFMAN: Just on qualifications, right}

EXAMINATION BY MR. KAUFFMAN:
| Q State your name for the jury.

A Yes, sir. My name, the first name Takeshi,

ﬂTQa-k-e-s-h-i, the last name is Imajo, I-m=a-j-o.

R - 225

# (The jury t &5 its place in the juryhox.)
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What is your age, sir?

My age is forty-three years old.
What is your occupation?

I am a forensic pathologist.
Forensic pathologist?

Yes.

Where are you employed?

> 0 » 0o » o0 » O

I am working, currently work at the office of
the medical examiner; this is a part of the Commonwealth of
Virginia.

Q How long have you been employed at the office
of the chief medical examiner's office, the Commonwealth of

Virginia? ' i

A About two years and five months. é
Q Dr. Imajo, you are, also, a licensed medical é
d&ctor? g
A Yes,'sir. g
Q What states are you licensed té practice medicine§
in?
A I am licensed in Virginia, Vermont, and Rhode i
Island.
| Q Where did you take your medical training?
A I graduated from a medical school in Japan. :
Q Did you -~ :

li____, - ‘ o e ; 226 e
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: A - And T had training in pathology in Rhode Island,

internship in Vermont, and pathology training in Richmond here.

Q How long were you in school in Rhode Island and
Vermont?
_ - A In Rhode Island, I stayed there almost five years

in| training. In Vermont, for internship, one year. And I was
. _

in) private practice in Vermont for five years.

3 : Q Five years in private practice?
2 A Private practice in pathology, yes, sir.
° Q In the field of pathology?
A Yes, sir. | ;
: Q Did you have‘any special training in Virginia? 1
'3 A Yes, sir, I had training in the same office I
i ; am| working in now, training for forensic pathology.
s Q - What ié forensic pathology?
te %‘ . A Forensic pathology is the legalness--actually
Y % what we will do is the investigation or examination of any
i3 5 noh-natural form of death, including violent ceath and homicidé;
,’3-l | Q You investigate any death that is not by natural
7 causes?
- A Yes, sir, including some natural cases where there

is| some suspicion.

Q Now, as a part of this work, do you perform what

(93

is| known as autopsies?
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Yes, I perform autopsies, yes.

How many autopsies have you performed?

I will be performing about 300 ca

And as a part of your duties as a

ses.

medical examiner,

you test the decedents for substances to see if there are

reign substances in the body?

A .

I do not perform the test, itself

, but I do order

r chemists or toxicologists to perform tests and determine

dy system, yes, sir.

Q .

A
q
A

the level of drugs orx alcohol, any substance in the.blood or

Do you, thsically, remove the blood, yourself?

Yes, L do.

What ¢o you do with it,'after you remove the blood?

We have a system with a dumb-—waiter, put the

ecimen in the dumb—waiter, itself ~-- elevator -- it joes to

same building as our office.

al

my

Q

A

1 labeled and dated and assigned by us =-- in my case, I assign,

And what do they cdo in the toxico

They will pick up the specimen.

the toxicology laboratory, which is located upstairs in the

lozy department?

Specimens are

self -- and toxicologists pick up a specimen from the dumb-

enter their own book.

Q

And do they run the tests there?

228
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A Yés, then they will run the tests.
Q And are you provided with the result of these
tésts?
A Yes, sir, we receive a report from toxicologists.
i Q And what do you do with that report?
: A We end up with the result of the physical exami-

nation, about drug level or alcohol level, in relation as a
cause of death. Some of it—most all of these cases in the
Atug level will be sufficient to be fétal to the person. 1In
tﬁe case of alcohél, same thing or if driving, or traffic
a¢cident involved. We get down and determine if the alecohol
1¢ve1 was high enough to influence the person's driving skill

‘ot judgment.

| Q So, you interpret the result of the toxicology
report?
A Yes, sir.
Q Is that one of your duties, as a forensic
pathologist?
A Yes, sir.
Q Do you, as a forensic pathologist, make determina-

tions of the cause of death?
A Yes, sir.
Q Do you, also, make determinations as to the effect

those foreign substances had on the individual?
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A Yes, sir.
Q' Is that a part of your training, as a forensic
pathologist?
| A Yes, sir, a part of my training and, also, a part

of my daily functiomns, yes.

| Q Now, do you remember the case of John Guy Farrell. --
| _
! A Yes, sir.
: !
Q -- on or about June 25th, 1978? Did you have

oécasion to make an examination of this youngz man?

A Yes, sir.

Q .Did you remove a blbod sample and urine sample
from Mr. Farrell?

A Yes, sir.

Q Was this handled in the normal manner that you |
handle these things?

‘A Yes, sir.
' |
i

Q And did you receive a toxicologist's report, with

regard thereto?

! A Yes, sir.
é Q What was this report, Dr. Imajo?
| A The level blood -- alcohol level, level 0.08

percent, and also urine level, 0.1l per cent.

Q Now, Dr. Imajo, as a medical doctor and a forensip

pathologist, given the size and weight of John Guy Farrell, do

i
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|

content in the blood and ufine would.have any effects on his
ability to function, such as to drive a car?

MR. HIXON: Your Honor, if I have not already made
my objection for the record, I would like to, for the
purpose of the record.

THE COURT: The objection is 6verruled and noted.
A Yes, 0.08 percent is below legal limit, but legal
limit is arbitrafy. 0.08 has a definite effect on a person's
driving skill, judgment, or physical skill, reflex or reaction
time. These will prolong what == reflex, reaction will be
slower, it depends on the person's experience with driving;
but certainly there would be some effect.

MR, KAUFFMAN: Your witness, Mr. Hixon.

MR. HIXON: Am I next? |

THE COURT: Yes, Mr. Hixon.

Did you indicate, Dr. Imajo, how long you had been
with the medical examiner's office?

THE WITNESS: Two years and five months, yes.

EXAMINATION BY MR. HIXON:

Q Dr. Imajo, you are a pathologist?
A Yes, sir.
Q And would you agree with this definition that

pithoiogy is the branch of medicine dealing with the nature of
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the disease, that is,with the cause of the disease and with
tﬂe process of developing the disease and its effect upon the
functions of the parts involved, and especially with the changes
and structure of the effected areas. would you agree with that
défiﬁition of pathology?

A Yes. One thing I have to say is =-

Q Doctor =--

THE COURT: No mistaking, let him complete his

answer, don't cut him off. -
. A This definition is a classical definition, and
a hospital type of pathology. ‘This may not include certain
functions of forensic pathology or legalism.
BY{MR. HIXON:

Q And you are an assistant medical examiner in the :

State of Virginia, is that correct?

3

! A I think my title would be chief assistant medical
examiner, ‘
Q You are not the chief medical examiner?
A I am not the chief medical examiner.
0 And received}your medical edUcatibn in Japan, is

that correct?
|
! A Yes, sir.
Q - And spent your entire career studying pathology,

is that correct?
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Yes, sir.

A

Q Do you know what toxicology is?

A Yes. Are you asking me the definition?
Q

Yes, tell the jury what toxicology is.

A It is the study of a substance or drugs or poison

ot alcohol in relation to body functions and, also, includes
e#amination of that level, actually what legal --
Q So, a toxicologist is someone who studies the

effects of blood alcohol on the body, isn't he?

A Yes, sir.
Q And you are not a toxicologist?

A I am not a toxicologist, but like physicians,
they have to cover that.area. |

‘Q You are not a 1icensed, qualified, practicing
toxicologist, are you?

A No, sir.

Q - All right. And you do autopsies, among othef
things, on bodies, don't you? |

A Yes, sir.

Q And you did not do an éutopsy on John Farrell's
body, did you?

A No, sir.

Q Isn't it true, Coctor, that one's ability to

react to alcohol depends on, for example, what food he might
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have had to eat that day?
A Yes, sir. Well, excuse me, food may interfere

in the absorption of the alcohol in the blood.

!
i
i

Q And it may affect a persdn's ability to handle
?1cohol, isn't that true?

| A I do not think the food, itself, will affect
éhe_person's abilitﬁ.to reaction to the alconcl bPlocd -- alcohol
%evel, but food will interfere in absorption. .A certain food
will,maybe,élow absorption of blood level.

\ ,

Q Do you know what John Farrell had to eat two to

three hours before his death?

A - - No, sir.

Q - Do you know what he had to drink?

A No, sif.

G You did not perform the tests, the chemical

,’ ,
analysis of John Farrell's blood, did you?

A No, sir.
: Q Somebody else did that?
| A That is correct, sir.
| Q And you took two Vials of blood and sent it to

{

éomebody else to perform a test, is that correct?
A Somebody else in toxicology, technician in
toxicology, in the laboratory.

Q Why did you send two Vials of blood?
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A We always send two or if we have more, sometimes

‘ -

three tubes, because we anticipate for some cases we may need

more.

4 vQ More than one tube?

A Yes.

Q In this case, only one test was done, isn't this
- ' correct?

_— ' A Yes, procedures are one, but they will determine

other -- excuse me, one test will determine ethyl alcohol or

0

some other type form of alcohols and some other chemicals, whaté

1+ ¢ ever evaporates.

12 % Q - My queétion, though, in this case, there was only%
,3_i oée test done to determine the blood alcohol?

13 E A No, sir. . é
15 ; ‘ Q No, sir? %
18 % ? A Only the blood, but not the -- excuse me, just ?
> | talking about the blood?
18 % | Q One test, right.. j
9 ; A Yes. |
25 ? | Q And don't you sometimes request‘more, sometimes,

21 f to make sure the first one is accurate?
A Usually, when we have a urine or some other fluid,
.. ¢ fluid from the eye, we ask for blood -- no, drug screen, they

are screening the drug - If there is any drugs identified, they
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11 get back the blood and determine the level of that drug

the blood.

Q - Well, }et's straighten that out. Any other drugs
anything else, there was no indication, at all, of any of
at in John Farrell's blood?

A They did a drug screen on the urine, the drug

screen was negative.

ur

th

th

la

Th

th

as

Q - That means nothing was found, right?

i A Drug screen then, urine directs most of the drugs

taken by the person from a vein or mouth will go into the
I .

ine. So urine, if they work on the urine, very good chance
at ;hey can detect any medications, drugs in the urine. And
e standard of procedure in the toxicology laboratory, our

boratory, they will do screening on the urine for any drugs.

ose drugs include narcotics, sleeping pills, this type of

pirin --
Q Well, Doctor, I don't mean to interrupt you =-
THE COURT: Let me interrupt. Doctor, in this
particular test, were any drugs, other than alcohol,
found in the urine screen?
THE WITNESS: Those are all nezative.
THE COURT: All negative means none were found.

5 And the other question is: Do you require --

236
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[,

is it necessary to run more than one test on the blood

to establish the blood alcohol content? Lo you require

two tests?

THE WITNESS: One test will determine the blood

alcohol level, yes.
BY MR. HIXON: |

Q Well, isn't it better to have two tests so you
cén compare thé accuracy of the first one against the second
one?

A If there is a éuestion, a discrerancy between

the urine alcohol and the blood alcohol, they will run again.

Q Which of the two tests is better, blood or urine?
A Blood alcohol is better. ;
Q And it is more accurate, is it not, blood? |
A Both are accurate, as a level, but urine alcohol

level will not affect a person's behavior function. But blood

alcohol is the one to affect a person's skill, physical actions;

| . judgment.

Q In the urine test, is an accumulation of urine
in the bladder, for whatever period of time since it has been

last passed, that urine may be there for a long period of time,

may be an accumulation, isn't that correct?

A This is right, yes. That is right, correct. So,

we do not judge a person on how many is druzs or intoxicated
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b; the urine level only.
| Q You don't look at the urine analysis?

A We do look at it and compare. Suppose urine
aicohol was high, but blood alcohol was zero, something must
bé wrong, vice versa. We can, also, see the time of drinking,
if urine alcohol is much higher than blood alcohol, then a
person had to drink a much longer time, many hours before. And
biood alcohol is very high, but urine alcohol is lower than we :
cén estimate it, a person had to driﬁk just before the test.
- THE COURT: Dr. Imajo, in this case, with the
reading of 0.08 blood and 0,11 urine, and I take it you
have the time of death on your report, what does it
indicate{ if anything, to you, the relationéhip of the
ingestion of alcohol and the death? |

THE WITNESS: This.would be only an estimate,
this would be .only an estimate. And what I can see,
this person did not drink just a few minutes before his?
death. He must have had some drink more than -- longer;

than a few minutes ago.

BY MR. HIXON:

Q Dr., Imajo,~--
A Yes.
Q -- you were called that night, from St. Mary's

ﬁospital, at approximately 2:00 o'clock or 3:00 o'clock in the
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morning?
A 1:15 o'élock a.m., yes.
Q And yo# were at home that night?
A Yes.
Q I take it you were asleep, probably?
A Yes, sir.
Q And you did not go to St. Mary's Hospital, c¢id you?
A No, sir.
Q As a matter of fact, yéu did not see the body

until the following morning, Sunday morning, isn't that correct?

A  Same morning, but later, yes, later morning.
Q _ About 8:00 o'clock or 9:00 o'clock in the mofning?
A I don't know the exact time, probably later,

but it was morning.

Q Later than 9:OO>o}clock?
A Probably, yes.
Q And it was, at that time, that you took your

blood sample?
A Yes, sir.
Q And John Farrell, you know, had been dead for
e;ght hours, is that correct?A
| A Yes.
Q You don't know -- you didn't personally observe

the body during that eight hours, did you?

e . . 239
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A No, sir.
Q And you took your sample and sent it to the

‘analytical chemist, isn't that correct?

A Yes, sir.
i Q And you sent it up to him that very day, on Monday
morning? |
A | Okay, this was a weekend -- brought in -- then,

z we do make a different procedure, we will keep specimens in

[{s]

the refrigerator.
Q Did-you send it in the dumb-waiter that very
1 mdrning, did you?

i A I make a correction, this was a weekend, I kept
i C

[}

it -- I left it in the refrigerator.

bs % B Q And did you go home?

= 5 i A Yes, sir.

T i Q And it.wasn't until the following Monday that youg
17 é réported to work, isn't that correct? |
13 % . A I am not sure. This is a Saturday, and I Qaéﬁon

2 call, so I must have come back in for it on Sunday.
7 _5 Q The fact of the matter is, you don't know when,

precisely, you sent the blood to the analytical chemist, do you?

1

z A The Monday morning, because -=-
S ' Q That would be =--
A The following Monday morning.
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A

Q

|

j A

Q

I

|

‘half weeks,

A

Q

A

B% MR. HIXCN:

|
|

Q

Imajo = Mr. Hixon

That would be Monday morning the 26th, correct?

277

THE COURT: That is correct, he doesn't have

a calendar in front of him.

MR. HIXON: I think the date is important.
Dr. Imajo, --
Yes.

-- you did not get a report back from that

That is correct, sir.

analysis until July 18, 1978, isn't that correct?
|

It stayed up there with the chemists for two and

correct?
That is correct, sir.

You did not do an autopsy of John?

THE COURT: You already asked that questionm.

No, sir.

Now, let us take this reading 0.C8. Different

p&ople have different tolerances to alcohol, do you agree with

that statement?

|

[
1
'
1
|

A

Q

Yes.

One person of the 0.08 may reflect differently

than another person at 0.08?

|

A

I

i

|

That is correct.
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Q You stated in your testimony that 0.08 is not
within the legal limits in Virginia of being intoxicated,

isn't that correct?

f_ A The legal limit is an arkitrary line.

% Q You said he wasn't within that limit, didn't you?

% A Legal limit is 0.10.

i Q 0.10?

{ A Yes.

: Q So, Jchn Farrell had :¢.08?

j A Yes. | | |
Q | Tell the jury Qaht the highést reading fc:.blood |

alcohol content is that you have ever seen in a living body?

i

; A . 0.40, I believe.

| Q That is five times as much as Jchn Farrell?

| - . .

; A - One thing I have to say is more, so people with

that high level are dead.

MR. HIXON: That is all I have, Your Honor

THE COURT: Mr. Thurmond?

e
FURTHER EXAMINATION BY MR. KAUFFMAN:
| . o

oz

Dr. Imajo, forensic pathology is di

#£qular pathology, is it not?
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”aﬁat you will apply to the facts in the case.

| This case has a number of issues in it, whij«

you will”“{nd out about when I read you the instructibns. We

héve had soﬁ;“zifficulty in getting the instruc“ ons worded in
aémanner that I gﬁﬁgk will stand the scrut'.yAgf the gppellate i
court, and will be fé;ﬂ,:gr conside;a}fin; |
; Thét is wha£a*3§ t%a-ﬁ.all this time. Eecause 5
tﬂe hour is going to push u3s*;éixf‘ this morning, after con-
sulting with you, I am>gziAé to diééﬁ*wge you from the case
and ask you to com§,65ck tomorrow at 9:68\f{clock. You can
ldave ydur ba@fﬁgﬁhere. |

(The jury was excused to reegrn on

tomorrow at 9:00'é.m.) . i

THE‘COURT: Counsel wants to go on record to

review their motions.
i .
Mr. Thurmond.

MR. THURMOND: For the record, Judge, at the
cénclusion of all of the evidence, I renew my motion that the
Coﬁrt should strike out the plaintiff's evidence and enter
summary judgment fof the defendant Glenmar on the same grounds |
sﬂated at the conclusion of the rlaintiff's evidence. To the

extent ~-- and I won't restate it completely, at this time, sir.

THE COURT: All right, sir. That motion is

:
8
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oﬁerruled;

MR. KAUFFMAN: May it please the Couft, on behalf'
of the defendants, Bentley and Neighborhood Theatre, I would
like to renew my motion that was made at the conclusion of the

pﬂaintiff's case to strike the plaintiff's evidence and enter

SQmmary judgment for the defendant Bentley and Neighborhood

Theatre on the grounds, I believe, I stated in detail, at that

tﬁme. But the fact that there is no testimony as to the right

oé control by Bentley over Officer Lilly and no control being

eﬁercised or right of control that he does not fall =<« or his

c&ndﬁct does not fall within the criteria required to establish.

eﬁployment. And the burden is on the plaintiff to establish

t%at Lilly was the employee of Benfléy. Having failed to db

tﬂis, as a matter of law, the Court should strike the evidence

O% the grounds that the plaintiff decedent was guilty of con-

tributory negligence, as a matter of law.

THE COURT: That motion is overruled.

MR. KAUFFMAN: Note my exception.

1 é@he—eeiei-wae-aéjee!aed—ée—eomeeeewy-ﬁevember-ﬁéh
\ :

|
!
|

!
|
|
|
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The defendant Bentley ckjects and excepts to
refdgal of the Instruction C, which was tendered by Ben f5§.
it is agroper statement of law, fegarding the burdjg¢6f the
pﬁaintiff tozprove the negligence of the.police;4fficér. It
cdmes directly Xom Virginia Jury Instruct;g'gf1306. It has
béen offered by ouf Rupreme Court as bg}féya correct statement
of law, which -- and it\qmbodies Bg;fiéy's theory of the case
régarding the police office Lfdﬁthey functioned at the time
in question.

Defendanggfzntley obj- ts and excepts to the
refusal of the Insj;;;tion D, since it. Rstructed the jury
that Farrell hfnxé duty to exercise reasonaNe care for his
own safefy,'"%his p;rticularly applied to the u3g of alcohol. ;
The jury would have known, from this instruction, tiNt by
voluitarily ingesting alcohol he, Farrell, violatéd the \Wuty .

qf care for himself.

; Defendant Bentley objects and excepts to the
Court's refusal of Instruction H, which correctly states the
iaw rezarding the police officerc setting forth the fact that
they are independent contractors. The defendant Bentley was
?ntitled to have this theory of this case presented, as set

forth in this instruction.

Defendant Bentley objects to the Court's -- to the

refusal of Instruction I and J, as tendered by defendant Glenmaf,
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in that they are proper stétements of the law and would apply
to.either defendant. But since the Court rejected Instructions

I and J, as'they applied to Glenmar, there was no need of tend-
ering the same instruction on behalf of the defendant Bentiéy.
Thése two instructions set u§ the test for control of the ‘
poiice officer and to establish whether or not he was an employee
or;independent contractor. vThe jury should have been fully
instructed by the Court, in‘the light of the defendants theory

of the case, which is correctly set forth therein.

MR. THURMOND: The defendant Glenmar, by coungﬁx;.

.obje and excepts to the Court's refusal to grant itq/’éndeted_

| /
Instructid D, on the grounds that it could relate #nd inform

tﬁe jury of oty areas of possible contribu;;f' negligence or

2

, 7

negligence on the pat of the plaintiff'g”decedent, which is
, | P

not embraced in any instrwgtion grapfed by the Court, and

particularly not embraced witi{ the confines of the language
Pz

of Instruction No. 8, giyefi by thé";yurt. ?

‘ This :;*Erue in the sense ®Qat the jury had a
¢’ i A

pérfect right take into account the extenfNyo which the

plaintiff!'# decedent had been effected by alcohol “wgnsumed by

him gémetime prior to the accident, all of which is eviNence

y the uncontradicted testimony of Dr. Imajo.

L | 246

The defendant Gelnmar, by counsel, objects and

'
i

excepts to the Court's :efusal to count its tendered Instruction I,'
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on/ the grounds that it is a correct statément of law, that it
wds made by its language applicable to this particular defendant,
add was fully supported Ey the evidence, and that it is not
clearly spelled out in any other instruction given by the Court.
The defendant Glenmar, by counsel, objects and
e#cepts to the Court's refﬁsal to grant its tendered Instruction

J; on the grounds that it is a correct statement of law appli-

i

cable herein, and was fully supported by the evidence, and was

not adequately covered by any other instruction granted by

the Court.

J

/Aiability if they believe that Lilly was employee of one or Byl

The defendant Glenmar, by counsel, objects

i@proper to zero\ﬁn\gf the specific conduc

therein referred to, a!

[

Winary care in the performance

Dl kB

<2 (0
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| th:?z%%n§§gt the time of the accident as shown by ch;;::a;'

alysis 0.08<péta§gt by weight ofvalcoho¥ﬁ£u¢ﬁohn Farrell's
ood, such fact does not i ¢”;ie€’€; any presumption that

"é whether he was guilty of contributory negligenée.

- th

Li

de

If you believe that from the evidence that James
lly was the employee, servant or agent of either or both

fendants, and that at the time of the collision he was then

about ‘the business of either or both of them and acting within

SO

ot

an

th

tr

in

ne

th

ge

CcoO

Li

e scope of his employment, then any negligence of James Lilly

'is'chargeable to the defendant or defendants for whom he was

employed. And if you further believe from the evidence and -
her instructions of the court that James Lilly was negligent
d that such negligence was a proximate cause of the collision,
en unless plaintiff was guilty of negligence proximately con-
ibuting to cause the collision, you shall find your verdict
favor of plaintiff.

I1f you find from the evidence that Lilly was
éligent, or that his negligence was not a proximate cause of
e collision, or that the pléintiff was'contributorily_negli-
nt and that such negligence was a proximate cause of the

llision, or that Lilly was an independent contractor, or that

11y was an employee of one or both defendants but that he was
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acting in his capacity as a police officer while directing
traffic, then you shall find for both defendants.
If you find that Lilly was not an employee of

4
one of the defendants, then you shall find for that defendant.

1f you believe from the evidence that the def;/iant
weéV negligent and that such negligence was a proximate;;éﬁee
of the olllslon, and if you further believe from th//éVidence :
that the p 1ntiff was also negligent and that sun/ negligence
prox1mate1y c-:trlbuted to cause the collisiony then -your verdict
shall be in favor -f that defendant.

The la does not underte)ﬁ to apportion or

balance thE‘negligence o*ﬂthe part%;//where both are at fault

" V4
in order tb*ascertainfwhich“Ahe//% most at fault, but the
plaintiff is barred from re // edy if he was guilty of any

R

negligence which proximawfly contriwuted to cause the collision.

If you elleve from the & 1dence that James Lllly
|

was the employee, Lervant or agent of elth or both defendants

ﬁhis establis,fg a prima facie case that he wl\ acting as agent'

i

V4 N
of such d-f;ndantvor defendants on the night of Jege 24-25, 1978,
and thg -urden is upon such defendant or defendants a~ prove
|

thayf James Lilly was not acting within the scope of his Mgploy-

fent at the time.

If you find that Lilly was an employee of one or -

hoth defendants but that he had temporarily departed from the
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BTt -

' buéiness of one or both defendants and from the scope of his
embloyment, and was acting on behalf of the Goochland County
Shériff's Department, then the defendants are not responsible
for Officer Lilly's actions and you shall return your verdict
id favor of the defendants.

In determining whether Lilly was acting on behalf
of either or both defendants in directing traffic, or whether
he was acting in his capacity as a police officer, you shoﬁld
cénsider, along with the evidence, the following principles of
law: conduct may be within the scope of employment, although
done in part to serve the purposes of a third person. 1If the

- purpose of serving the master's business activates the servant
to any appreciable extent, the méster is subject to liability
%f the act otherwise is within the service.

The mere fact that a person in private employment

%lso has a commission from the public as a police officer does

not protect his private employer from liability to third persons

for acts which are referrable to the persorfs capacity as privéte
émployee. That is, a privaté employer is not immune from
1iability simply because his employee aléo has an official
status.

One of the determinations that you must make in
this case is whether, when he was dirécting traffic, Lilly was

an employee or agent of the defendants, or one of them, or
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wh;ther he was acting as an independent contractor.in his
buéiness relationship with them. |

There is no question but that the services of
Lilly were engaged by one or both defendants and that he was
pa#d by funds belongihg to the defendant Bentley.

1 In determining the employment étatus you may
copsidef the method of payment, who made the payment, who sét
the hours and place of employment, who provided instructions
as to Lilly's work, and who had contact with Lilly.

‘ But the overriding factor to be considered is
w@ether either or both defendants had the righﬁ to control.thev
traffic directing of Lilly. |

| If Lilly waé-under the actual control and direc-
tion of either or both defendants as to this work, or if either
or both defendants had the right to control and direct such
w&rk,'then he was an employee. If Lilly had a contract to
perform this service for the defendants, but he controlled and
determined how this service was to be accomplished without
direction or conﬁrol from the defendants, then he was an

i
independent contractor.

If from the evidence and other instructj

i s

the court you £

ndy the plaintiff, you

shall award damages wi ~following and may

_Sﬁéh sum as to you may seem fair and just by W
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So you should be seeing 15, Joe, acccrding to

-
Q.

my‘\\tes. And the instructions of the Court.
I will ask you, when you go to your jury room,

to select ¥rom your number one person to serve as fLoreman or

R,

forelady of tie jury. The function of this in#ividual is not
to cast any supef“qr vote in the case, or 6 cdirect other people

how they should decid¢, but where to sigh the verdict ang, also,

to?keep peace among the‘lfmily, if yghat is necessary, which I
, N\
am sure it won't be.

( You have four,/An%

“

only four, possible forms of

L. s . . AN .
verdict in this case. I Mave -tried to write out on a yellow
\

sheet here -- I hope Jhaven't repeat x\myself -=- and I want to

..«‘.}

explain to you, ygf will use this as a gukge to go by, but let

mé tell you wh. the four are. You can fingmfgr the plaintiff
against bo defendants, both Glenmar and Bentié*ﬁ‘you can find
for theblaintiff against one of these, Glenmar, bﬁix}n favor
of fntley; or you can find for the plaintiff against ﬁéptley,

favor of Glenmar; and that you can find in favor of botiN

of these defendants. Those are the four possible verdicts.

(The Court explainad the special
verdict form to the jury; the jury retired
to the jury room to consider its verdict,
‘and after consideration of it, requested to

be returned to the courtroom, where the

252
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following occurred:)

THE COURT: The jury has made the following request:
T@ey want the (Qurt to give them a legal definition of ﬁhe
félloﬁing: agent, employee, independent contractor.

; Well, gentlemen, it seems to me we can tell them,

,
for the purposes of this case, agent and employee are synonymous,
wé are not trying to give them two different concepts. We
héve not drawn any distinction in the case, between agent and

employee. We used the words as the same thing.

| Inasfar as defirning employee and independent
cgntractor, that is what the instructions were intended to do.
I don't think there is anything prohibiting the granting §f a
further instruction to the jury, but once the case has been
sﬁbmitted, it has to be something done by the agreement of
cbunsel, because you-all have argued the case to these instruc=-
gions, not to any other instructions.
I would like to help the jury where we can, but

? am not sure whether we will bé able to come up with any more
&efinitions than this.

I MR. HIXON: Your Honor, I would not have any
problem with instructing the jury that the terms agent and

|

employee are used interchangeably, but I do -- they are picking

Jut one instruction =--

1

| THE COURT: What other instruction gives them any

253
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idea with respect to defining between employee and agent?

MR. HIXON: TFor example 13a says an off=-cduty

" policeman can be an employee. In addition to that it contains

i
5

\

other statements.
MR. THURMOND: The last paragraph in the instruc-.
tion you mentioned certainly spells out about as much as you
cdn tell a jury, doesn't it? Instruction 13 and 14, Mr. Hixon,
afe instruétions that pertain to the question of defining
between a person being an employee and being an independent
contractor. |
MR, HIXON: Yes, sir. |
THE COURT: .I will so advise the jury that they
héve got the law. And you-all have no proposal of any additionél
iﬁstructions you want to give them, do you?
| | MR. THURMOND: I had tendered one that said the
tést in determining whether he is. That is why I tendered it,
b@cause it said the test, and so on.
; THE COURT: Bring the jury in.

(The jury took its place in the jury box.)

THE COURT: Ladies and gentlemen, I have consulted
with counsel. I can give you some help, but I can only give
you so much help. We are not in a position, once the case is

éubmitted, to reinstruct you on the case. But I can tell you

 that we are in agreement in the case that the Court is using




| | o0

the worcds agent and employee in the same context. Cqunsel
‘has considered these words synonymous, we are using the two
words for ome.
%‘ * The Court has given you Instruction Nos. 13a
. and 14, which undertake to go into when a pérson is an employee,
and when a person is an independent contractor. Itlis within

the frame of those instructions, and any others you might have

to make the decision as to what in the case Mr. Lilly was.

I cannot redefine the matter to you at this

point in time.
5 (The jury retired to consider further
v of its verdict and then were returned to

the courtroom where the following occurréd:}

-
b

THE COURT: You have agreed upon a verdict,

FORIFMAN REYNOLDS: Yes, sir. :

THE

Mr. Reynolds, hand that to the bailiff,

RO URT @

please.

iz

"Je apportion the general damages as follows:
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3 Robert T. Farrell, father, $25,000.00.

? Margaret F. Farrell, mother, $25,000.00."
Siigned 'Dyvid W. Reynolds, Foreman, November 28, 199."
! ) . v ) 4

\\\ THE COURT: Is that your verdictiff
FORXMAN REYNOLDS: Yes. |

THE CODRT: 1Is there any pbtion, before the jury
is discharged, gentlemen3\\\
f MR. KAUFFMAN: “osffotion.

- MR. THURMOND:/ No Mtion.

been very patiepf with us.

i

We have hag to keep you waiting dﬁu_in the hall,
iand we gbn't like to do that.

(The jury was excused and retided from

the courtroom.)

MR. THURMOND: Judge, on behalf of the defendant,

Glenmar, I respectfully move to set aside the verdict of the

3ury, on the grounds that is contfary.to the law and the
évidence, and that there is no evidence to support it; in

: %espect'té the jury's finding that has been that Officer Lilly
I was an agent or employee of the defendant, Glenmar, and on the?

ifurther grounds that the Court refused to zrant certain of

‘the defendants tendered instructions, which will appear
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s?ecifically from the court reporter's transcript of the

‘ A
trial and the motions or the objections made in that record;

; | N |
objections and exceptions to the €ourt's failing to give; and

1 :
oh the grounds that the jury's verdict finding the necessary |

elements of employee or agent had to bé filled'by guess; that
tﬁe plaintiff's evidence was not sufficient upon which the juryi

could properly find that Officer Lilly was an agent or employeeg
of this defendant, and that is specifically illustrated by the ?
: 5

jury's inquiry and the tendered instructions, which told them §

a plain and simple test, 'as to what an independent contractor |

and right of control, the necessary elements in it; and for any!

| . .
$uch other errors, misdirection of the jury, may appear more

$pecifically from the court reporter's transcript of the

testimpny and incidents of trial.

1
|

j THECOURT: I will take that under advisement

for the moment.

: MR. KAUFFMAN: On behalf of the defendants-
i .
Bentley and Neighborhood Theatre, I would respectfully move
1

‘that the Vérdict of the jury be set aside and judgment be

.awarded for these defendants, on the grounds that the plaintiff
! .

'failed in his case in chief to establish employment of Lilly

;by Bentley. There is no evidence to support the verdict or

jthe refusal of the Court to instruct the evidence in that
i |

'record at the end of the plaintiff's case, or at the end of all
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§

21

the evicdence, being clear from the plaintiff's own witnesses

tﬁat they were not Bentleys' employees, that they were merely
péid by him, 2nd that is all the esidence as to Bentley, with
régard to Lilly or any of the other police officers, s0 that
the instructions of the Court and the refusal to strike was
nét supported by the evidence.

There is no evidence to support it, and confusion
ekisted in the jury's mind when they asked for further direction,
ahﬁ the reason of the Court's refusal of tendered'instructioﬁs

by Bentley, on behalf of Bentley, which is directly stated in

our view the position of Bentley, which the Court refused, and

which has been. specifically objected to and noted in the record.

And furthermore, on the grounds that Mr. Farrellvj
%as guilty of negligence, as a matter of law, of contributory
megligence, as a matter of law. And the Court should have
stricken the plaintiff's evidence on that grounds, as the
plaintiff's evidence indicated that or showed that. ;

And further that this was further brought out I

by the testimony of Dr. Imajo that the plaiantiff was guilty of

contributory neglizence, as a matter of law.

And I ask the Court to set aside the verdict on

‘that basis.
THE CCURT: 41l right, sir. %o you, gzentlemen,

feel that you had a fair chance to discuss the case with the
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Court on the question of agency employment versus independent

contractor? because I think that is where this case really
f .
comes dovmn to, or do you -- are you looking for an opportunity

té be heard further, in the way of memorandum, either you file

asmemorandum in the case == we have gone over the cases, I have
réad the cases..

MR. KAUFFMAN: I don't think I can find aaything

re than == I don't think so.

THE COURT: I am not trying to push ydu into it,

#,w_m_g,:4_4

I am trying to méke sure you get a fair shake.
g MR. KAUFFMAN:V I don't think I cbuld éome up

%ith any more, in,that regard, | 7 .
‘,' MR. THURMOND: The only ﬁhing I would like to
édd, in my motion to set aside, are the same reasons that

1

were assigned at the conclusion of the plaintiff's evidence,

1
on the striking of the plaintiff's evidence, and at the con-

%lusion of all of the evidence, as to the extent, as I stated

| _
at great length, at that time.

THE COURT: All right, sir. That will, als_

lstand for yom

Mr. Kauffman, the same.

i "/' ) - [
| MR. 1.¢don't think there is any

need to brief this, I d think“yqu understand it better

THE COURT: I don't, personally, feel a

| 259
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. what you w I3 j
! i - m— SN

Gentlemen, there is no doubt, whatsoever, that

; tﬁe defendants negligence was pfoper for the jury, and ia my i
'. opinion that the contributqry negligence of the plaintiff was |
‘ a{proper jury issue, and that the instructions, in that area,

wére given in accordance with the law, as applicable to those
: instructions. |
é ;‘ I also feel quite strongly that,it was not up
| ﬁo the Court to decide, in any way, between independent con-
qracFor and employee, but a matter for the jury to resolve,
%ince there is a sharp contradiétion in the evidence, as to
specific duties and the status of Mr. Lilly.
| The evidence,-as the jury could have seen it,
éertainly justified their'finding against both defendants.
-" This specific activity of Mr. Lilly, while he
Eight not have been personally engaged by Mr. Bentley or
?rranged for by him or for his benefit, required by contfact;

‘they were put there to assist him to getvthe tl.eatre cleared

‘for his operation. And in that sense, I think the evidence

: ) {
thoroughly justified the jury in believing that Margaret keston!

| ‘was acting in a dual capacity as his employee for Glenmar.

b ' Glenmar Cinestate rightly used its own people to
'engage the services of Lilly, and they benefited from his - !
| 260 ]
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activity to clear the traffic from the theatre and to get the
cérs in, from which activity they also benefited.
J So I think there is ample evidence that would _
i support the belief of the jury, and the finding by the jury,
i tbat Mr. Lilly was acting in a relationship with both defendants.
: ; There was also émple evidence that he was in a
situation where the right to control him existed, because
bésed on the.previous patterns that everybody agreed that set
- ﬁhe format for not only whét happehed that particular night

or call, but the fact that these two employers had set the
éattern on what these men Qere expected to do.
| The jury had the issue before them, as to whether
ér not~hé was acting in his capacity as a police officer for
Goochland, and had, I think, some instructions very favorable
to the defendants, frankly, on all those issues, and they
%esulted against you.. |

The instructions in the case, as I viewed them,
?I think I had -- I know I had a great deal of concern about
some of the instructions being fairly stated with respect to
Sthe plaintiff's case. I have no concern, at all, that they

‘were fairly stated from the standpoint of the defendant's case,

and I was a little bit concerned that maybe they had not been

;stated as closely as, maybe, on control of the issue, from the
. plaintiff's standpoint.

| | - 261
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I find no basis on the receipt of evidence or law,
refusing of instructions, or the ruling on motions previously
made, to disturb this verdict, and therefore, I will enter

[

judgment on the verdict.

Do you-all want to agree, at this point, as I
ertNer my order that the transcript shall be a part of the
when it is filed and/or a later order in that reg77d?

N -

* MR. KAUFFMAN: Yes. .

recory

\\

\, MR. THURMOND: Yes, sir.
N\ ' / .
N{uld you, under the rules of coyft, in the final

7/

Y 4

order, enter fina\\{?dgment that counsel a%//;s'the Court can
at that time -- that\xpce the transcripg//;s been filed, it
ﬁill become part of thé \gcord witho///having to go through
ﬁhe process of temder? \‘\ ///

A

MR. HIXON: No p}ﬁblem, Your Honor.

’ 7\
! When you enté;/jud,i‘nt,'l request it be entered
V4 ' '
against all three defenddnts. N\
S 7 N

. 4

i THE CO;/T: It will. That\is clearly understood.
@hen they came bagk against the defendants,\they are talking

4

about Glenmarld/nestate, Bentley, d/b/a Bentle¥} Productions, and

Neighborhood Theatre..
: //' Thank you, gentlemen.

| / MR. HIXON: Thank you, Your Honor.

7 " (The trial in this matter was adjourned at

/4:01 p.m., November 28, 1979.) 262
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. | WRITE IN AMOUNT)

TOTAL Twenty five

.—\pproved ' Regeived Payment :
] M__..,__.._
. MANAGER \

| INSTRUCTIONS
£ n> original receipt or invoice can be obtained this voucher should be signed by the person receiving
pavment and approved by the manager before being mailed to the Accounting Department.

AMOUNTE and SIGNATURES-MUST BE WRITTEN with INK or INDELIBLE PENCIL.
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