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VIRGINIA, 
' 

IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY: 

A. Dwight Doggett 

v. 

Farmers Service Company 
Randolph E. Barlow, Jr., Registered Agent 
Route 3, Box 3-B 
Smithfi~ld, Virginia 23430 

Southern States Cooperative, Incorporated 
E. M. Holdaway, Registered Agent 
Southern States Building 
627 East Main Street 
Richmond, Virginia 23219 

Plaintiff 

Defendants 

Defendants are notified that plaintiff moves the Cir-

cuit Court of Isle of Wight County for judgment against them 

in the su.-n of Fifty Thousand ($50,000.00) Dollars, the same 

being d~e from defendants to plaintiff for this, to-wit: 

(1) In December, 1977, plaintiff purchased from de-

fendant Farmers Service Company certain bagged cattle feed to 

be used in his commercial farming operation in Isle o~ Wight 

County, :said bagged cattle feed having been manufactured by 

defendan,t, Southern States Cooperative, Incorporated. 

(2) January 9th, 1978, after said catt~e feed had 

been co~sumed by plaintiff's cattle, a substantial number of 

said cattle became violently ill and a substantial number of 

said cattle died from a poison in said cattle feed, of which 
; 
; 

plaintiff was theretofore unaware. 

(3) As the direct result of said poison be.:it1g in 
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said bagged cattle feed, defendants have breached the implied 

warranties of merchantability and fitness for the general and ·--particular purposes for which plaintiff intended said cattle 

feed to be used, for which the damages therefrom defendants 

are indebted to plaintiff. 

(4) As the further direct result of the breach of 

said warranties listed above, plaintiff has suffered substan-

tial consequential and incidental damages, for which defen-

dants are further indebted to plaintiff. 

A. DWIGHT DOGGETT 

By 

Thomas L. Woodward, Jr. 
153 East Washington Street 
Suffolk, Virginia 23434 

/l_ 

Counsel for Plaintiff 

c J_ __ ; 
Counsel 

filed in the Clerk's Ottice the.~Y.~ ot ... ~---1 19 ... 1.f. 
S- lf"lJ Tc~te 

Writ Tax$................. ~ 

;:po.it ··~$:~ . tl-c C o(~-~~ ......... , Cle .. 

T<!tol Paid $ .. ._3.4........ . ... £~~-· · . .'~ ..... _D_. ~ 
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SEPARATE ANSWER AND GROUNDS OF DEFENSE 

Now,
·1 

comes Southern States Cooperative, Inc., and for its 
I 

separat~ answer and grounds of defense to the above styled 

motion ~or judgment says as follows: 

l.J This defendant is not advised as to the allegations in 

paragraph one of the motion and calls for strict proof thereof. 
I . 2.; This defendant is not advised as to the allegations 

concerning illness and deaths of cattle owned by the plaintiff, 
I 
' 

but denies that if such did occur from a poison, that said poison 

was in i feed bag when it was sold by this defendant. 

3 ·I This defendant denies that it has breached any warranty 
l 

which it owed the plaintiff. 

4. I 
I 

This defendant denies the allegations in paragraph 

four. 

s.: This defendant says that the plaintiff was negligent 

and 
I 

that such negligence was the cause of his loss. 
I 
I 

6·1 
man if est 

I 

This defendant will rely upon any defenses which 

themselves prior to or during the trial of this cause. 

I 

' 

·11 · I · Wi iam:M. Harris 
Taylor, I Gustin, Harris, Fears and Davis 
5735 Poplar Hall Drive . 
Norfolk~ Virginia 23502 

I hereby certify that on the / 0 
of the ~oregoing pleading 
153 East Washington Str~et, 

I ,<,.__.::.~~~~-L-4...!..-~_::_~~~~~~~~~-t-

I 
i 

3 

·~ 



DEMURRER 

DEMURRER AND GROUNDS 
OF DEFENSE 

The defendant, Farmers Service Company, a Virginia 

corporation, appearing specially herein by counsel, demurs 

to the Motion for Judgment filed by the plaintiff herein and 

contends that the said Motion for Judgment does not state a 

cause of action and that it fails to state facts upon which 

the relief demanded can be granted, and in support thereof 

says as follows: 

1. That the plaintiff has not allege~ any specific 

act of negligence or other breach of any duty or warranty 

that the defendant, Farmers Service Company, may have owed 

to the plaintiff. 

2. That the said Motion for Judgment has not 

alleged that the defendant, Farmers Service Company, acted 

in any manner whatsoever other than simply by receiving 

bagged cattle feed and purveying the same to the plaintiff 

without in any manner changing or otherwise affecting the 

composition of the said cattle feed or even changing or in 

any manner affecting the bag in which the said cattle feed 

was received and purveyed by the defendant, Farmers Service 

Company, none of which actions form any basis, in law or 

otherwise, for a claim by the plaintiff against the defendant, 

Farmers Service Company. 

GROUNDS OF DEFENSE· 

Comes now the defendant, Farmers Service Company, 



a Virginia corporation, by counsel, and for grounds of 

defense to the Motion for Judgment filed herein by the 

plaint~ff, A. Dwight Doggett, says as follows: 

1. That it neither admits nor denies the allegations 

contained in Paragraph 1 of the said Motion for Judgment, 

and calls for strict proof thereof on the part of the plaintiff. 

2. That it specifically denies the allegations 

' 

contaihed in Paragraphs 2, 3 and 4 of the said Motion for 

Judgmeint. 

3. That Farmers Service Company gave no warranties 

to the: plaintiff, either express or implied. 

4. That it further states that any.cattle feed 

which was consumed by the plaintiff's cattle was a mixture 

of bag'ged food supplement sold by the defendant, Farmers 

Service Company, to the plaintiff, and manufactured by the 

defendant, Southern States Cooperative, Incorporated, and 

other food materials either purchased by the plaintiff from 

other 'sources or manufactured by the plaintiff on his own 

premises, or both; that if any cattle feed fed to the 

plaintliff's cattle by the plaintiff contained any poison 

whatsqever which affected the plaintiff's cattle in any way, 

the said poison was, by the plaintiff's own negligence, 
I 

place~ in the said cattle feed when the plaintiff mixed the 

food supplement purchased from the defendant, Farmers Service 
I 

Company, and manufactured by the defendant, Southern States 

Cooperative, Incorporated, with other food stuffs either 

purchased by the plaintiff from other sources or manufactured 

by the plaintiff on his own premises, or both. 
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5. That if the bagged food supplement manufactured 

by the defendant, Southern States Cooperative; Incorporated, 

and sold by the defendant, Farmers Service Company, to the 

plaintiff, contained any poison which affected the plaintiff's 

cattle, then the poison was placed in the said bagged food 

supplement by the defendant, Southern States Cooperative, 

Incorporated, and not by the defe~dant, Farmers Service 

Company; that the defendant, Farmers Service Company, 

purchased from the defendant, Southern States Cooperative, 

Incorporated, bagged cattle food supplement and sold the 

same bagged cattle food supplemerit to the plaintiff without 

in any manner changing or affecting the condit~on or packaging 

of the said bagged cattle food supplement; that the said 

bagged cattle food supplement sold by the defendant, Farmers 

Service Company~ to the plaintiff, was received by the 

plaintiff from the said defendant, Farmers Service Company, 

in exactly the same condition as the defendant, Farmers 

Service Company, received the said cattle food supplement 

from the defendant, Southern States Cooperative, Incorporated. 

6. That the defendant, Farmers Service Company, 

is not indebted to the plaintiff for any sum of money, for 

any reason or in any manner. 

7. That the damages complained of by the plaintiff 

were occasioned by the primary negligence of the plaintiff 

for the reasons set forth above which was the sole proximate 

cause of the damages, if any, suffered by the plaintiff. 

8. That this defendant will rely on any and all 

further defenses as may be disclosed by the evidence or 

6 



• prbvab]e under the former plea of the general issue. 

Rodham,T. Delk 
Rodham·T. Delk, Jr. 
Delk arid Barlow 
229 Main Street 

FARMERS SERVICE COMPANY 

Smithfield, Virginia 23430 

Cdunsel for defendant, Farmers 
Service Company 

CERTIFICATE 

I hereby certify that a signed copy of the foregoing 

Demurrer and Grounds of Defense was mailed to Thomas L. 

Woodward, Jr., Esquire, 153 East Washington Street, Suffolk, 

Virginia, 23434, counsel for plaintiff, and William M. 

Harris, Esquire~ Taylor, Gustin, Harris, Fears and Davis, 

P. 0. Box 12756, Norfolk, Virginia, 23502, counsel for 

defendant, Southern States Cooperative, Incorporated, this 

18th, day of April, 1978. 
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INSTRUCTION NO. ---

The Court instructs the jury that. the burden is upon the 

plaintiff to show by a preponderance of the evidence that an 

unreasonably dangerous condition existed in the ProBlend 50 when 

the goods left the defendant's plant. Where the evidence shows 

that any one of several things may have caused the injury t6 the 

plaintiff, for some of which the defendant is responsible and 

for some of which he is not, and leaves to speculation and 1 

conjecture whether the ProBlend 50 was in an unreasonably dangerous 

condition when it left the defendant's plant,, then the plaintiff 

has failed to establish a case, and you shall find your verdict 

for the defendant. 

8 



INSTRUCTION NO. ---

The Court instructs the jury that in this case A. Dwight 

Doggettl Jr. was the employee or agent of the plaintiff, A. 

·.h I . h h · h · hf Dwig t Doggett, Sr. and t at at t e time e mixed t e eed he 

was theh about the business of A. Dwight Doggett, Sr. and within I . . 
the scope of his employment and any negligence on his part is 

I . . 
chargeable to the plaintiff, A. Dwight Doggett, Sr. 

9 



The Court instructs the jury that when defendant 

Southern States Cooperative, Inc. delivered the Problend feed 

supplement to Farmers Service Company for sale to the public, 

defendant Southern States Cooperative, Inc~ warranted that 

it was wholesome and fit for the ordinary purposes for which 

such feed supplement is used; and if you believe from a pre-

ponderance of the evidence at the time the product was so 

delivered to Farmers Service Company that the product was not 

wholesome and fit for the ordinary purposes for which such 

feed supplement is used, then defendant Southern States Coop-

erative, Inc. failed to comply with its warranty; and if you 

further believe from such evidence that any such failure was 

the' sole proximate cause of the death and injury to plaintiff's 

cattle, then you shall find your verdict in favor of plaintiff 

A. Dwight Doggett. 

10 



The Court instructs the jury that a manufacturer 

who plµces a product in the stream of commerce warrants that 
! 

the pq>duct is reasonably safe for the ordinary purposes of 

its intended use; and if you believe from a preponderance of 

the evidence that the plaintiff used the Problend feed supple-

ment i~ the manner intended for its use and that it was, v. 
1 17 ' dAtJC,.a.R.Ot>S '"' 1)1{..ftl"n"MV, VA. 

unreas0nably 1 for that use when it was delivered~to 

defend(\mt Farmers Service Company and that the plaintiff's 

cattle'were killed and injured as a result of that use, then 

you sh~ll find your verdict in favor of plaintiff A. Dwight 

Doggettt. 

11 



The Court instructs the jury that when a product 

is purchased by its trade or brand name, the law implies a 

warranty of merchantability or of fitness for the ordinary 

or general purposes for which the product is sold. If you 
. / 

believe from a preponderance of the evidence that defendant 

Farmers Service Company breached such implied warranty and 

that any such breach was the sole proximate cause of the 

death and injury to plaintiff's cattle, then you shall find 

your verdict in favor of plaintiff A. Dwight Doggett. 

. ... -
1.2 



No. -----

' 
The Court instructs the jury that if you find your ! 

• 
verdict,in favor of plaintiff, then in addition to the 

I 
damages:which you award, you may provide for interest on 

any priJcipal sum awarded, or any part thereof, and fix 

the per~od at which the interest shall commence. I 

·• ·-· 

13 



The Court instructs the jury that the term "prepon-

derance of· the evidence" does not necessarily mean the greater 

number of witnesses, but means the greater weight of all the 

evidence. It is that evidence which is most convincing and 

satisfactory to the minds of the jury. The testimony of one 

witness in whom the jury has confidence may constitute a pre-

ponderance. 

1.4 



No. 

The Court instructs the jury that the burden is on the 

plaintifj to prove by a preponderance of the evidence that the 

Thimet tJat killed the plaintiff's cattle was in the bag of 

ProBlend 50 when it left the possession of the defendant, 

Farmers Service Company, and if upon the whole evidence you are 

in doubt as to whether Thimet was in the bag when it left the 

possessiol of the defendant, or if it appears equally as pro­

bable tha~ the Thimet was not in the bag when it l~ft the 

possession of the defendant as that it was, then you shall find 

your verdlct in favor of the defendant, Farmers Service Company. 

15 



No. 

The Court instructs the jury that the burden is on the 

plaintiff to prove by a preponderance of the evidence that the 

Thimet that killed the plaintiff's cattle was in the bag of 
• 

ProBlend 50 when it left the possession of the defendant, Southern 

States Cooperative, Inc., and if upon the whole evidence you 

are in doubt as to whether Thimet was in the bag when it left 

the possession of the defendant, of if it appears equally as 

probable that the Thimet was not in the bag when it left .the 

possession of the defendant as that it was, then you shall find 

your verdict in favor of the defendant, Southern States Coopera-

tive, Inc. 

' . 16 



INSTRUCTION NO. ---
I -

The! Court instructs the jury that the defendant, Southern 
I 

States c?operative, impliedly warranted to all who purchased 
I 
I 

its ProBlend 50 that this product was fit for the ordinary purposes 

for which such goods are used. To recover under this warranty I . 
theory, the plaintiff must show two things: (1) That the goods 

were unr~asonably dangerous a' , r for the use to'which they 
I 

would or4inarily be put Jiil & P Ila. 

tlRd &; rand (2) that the unreasonably dangerous condition 

existed Jhen the goods left the defendant's plant. Therefore, 
! 

unless you believe by a preponderance of the evidence that an 
I -

unreasonably dangerous condition, if any, existed when the goods 

left the defendant's plant, you will find your verdict for the 
I 

defendant:L 
I 
I 

1.7 



No. 

The Court instructs the jury that the defendant, Farmers 

Service Company, impliedly warranted to all who purchased its 

ProBlend 50 that this product was fit for the ordinary purposes 

for which such goods are used. To recover under this warranty 

theory, the plaintiff must show two things: (1) That the 

goods were unreasonably dangerous ._. .. Ila' for the use to which 

they would ordinarily be put; and (2) that the unreasonably 

dangerous condition existed when the goods left the defendant's 

place of business. Therefore, unless you believe by a prepon-

derance of the evidence that an unreasonably dangerous condi-

tion, if any, existed when the goods left the defendant's place 

of business, you will find your verdict for the defendant, 

Farmers Service Company. 

1.8 



INSTRUCTION NO.· ---

The C/burt instructs the jury that a verdict must not be based 

in whole or in part upon surmise, conjecture or sympathy for either 

of the pa,ties, but must be based solely upon the evidence and the 

instructions of the Court. 

19 



We, the jury, on the issues joined, find in favor of 

the plaintiff against Farmers Service Company and Southern 

States Cooperative, Incorporated, and assess his damages at 

$24, 135. 00 and interest on $ 2 :1-, \ :SS.C»O from 

t_QS£\. \() \C\1o (day, month, year). 
-C~J~-+"-~~,_,_-'--'--'-'-~~~~ 

We, the jury, on the issue joined, find in favor of the 

defendants, Farmers Service Company and Southern States 

Cooperative, Incorporated. 

Foreman 

20 



VIRGINIA: I 
IN THE CIRCUIT COURT OF THE COUNTY OF ISLE OF WIGHT 

March 16, 1979 

DOGGETT, I DWIGHT, Plaintiff 

I 

vs I 
I 

FARMERS SERVICE COMPANY and 
SOUTHERN STATES COOPERATIVE, INCORPORATED, Defendants 

FINAL ORDER CASE NO. 3216 

Thij day c~e the partiei in person and by counsel, and the defen­

dants hajing heretofore filed their grounds of defense herein, issue is 

joined. 

Whereupon came a jury, to-wit: Peggy W. Wolfe, Lillian G. Pierce, 

Eunice cl Harrell, Brenda R. Story, Michael L. Blythe, Thomas I Queen, 

and Paul L. Newby, who were sworn to well and truly try the issue joined 

and a true verdict give according to the evidence and the law. 

The/ evidence of the plaintiff was presented and at the conclusion 

thereof the defendanisby counsel moved to strike the evidence of the 

plainti,f on grounds stated in the record, which motion was overruled 

and to lhich ruling of the Court counsel for the defendants excepted. 

Thereupon, the evidence of the defendants was presented and at the 

conclusJon of all of the evidence, the defendants by counsel renewed their 

motion Jo strike the palintiff 's evidence, on the same grounds, which 

motjon las overruled and to which ruling of the Court counsel for the 

defendar1s excepted. 

After receiving instructions from the Court and hearing arguments 

of counrel, the jury retired to their room to consult of their verdict 

21 



and after some time returned into Court with the following verdict: 

"We, the jury, on the issues joined, find in favor 
of the plaintiff against Farmers Service Company and 
Southern States Cooperative, Incorporated, and assess 
his damages at $24,135.00 and interest on $24,135.00 from 
January 10, 1978. 

(signed) Peggy W. Wolfe Foreman 

The defendants by counsel, moved to set aside the verdict as being 

contrary to the law and evidence and to order a new trial, which motion 

was taken under advisement by the Court. 

Ana ~his matter is continued to allow the attorneys for the 

defendants to prepare briefs and cite arguments why the verdict of the 

jury should be set aside and for response by the attorney for the plain-

tiff. 

II 

22 



0 RD ER 

This matter came this day to be heard on the papers 

former~y read, upon the Order entered March 16, 1979, and upon 

defendents' motions to set aside the jury verdict as being 
i 

contrary to the law and the evidence and to enter summary judg­

ment ih their favor or, in the alternative, to order a new trial 
; 

on all' issues, plaintiff and defendants appearing by counsel 

and on written briefs, and was argued by counsel. 

In consideration whereof, and it appearing that the 

defend~nts' motions are without merit, it is 

ORDERED that the defendants' motions1 are overruled 

and th:at final judgment upon the jury verdict is entered. 

It is further ORDERED by the Court that the transcript 

of th~se proceedings which has been tendered shall be made a 

part of and incorporated 
-...._ 

as a part of the record this 

Enter this /6 

J;JA-l-

A COPY. 

date. 

23 



I ask for this: 

12 _'{,J 
Counsel for Plaintiff 

Seen, objected to and excepted to: 

Of 'Counsel for Def~ndant, Farmers 
Service Company 

States 
Southern 

Incorporated 

24 



NOTICE OF APPEAL 

TO: W~lliam E. Laine, Jr., Clerk 
Circuit Court of Isle of Wight County 

I 

Counsel for Southern States Cooperative, Incorporated, 

defendciint in the above-styled matter in the Circuit Court for 

Isle of Wight County, hereby files Notice of Appeal from the 

Order ~ntered herein on the 15th day of May, 1979, said Order 

having'.been entered in the Circuit Court of Isle of Wight County, 

The aforesaid Order, dated the 15th day of May, 1979, 

made a: part of the record the transcript previo,usly filed. No 

other i:ranscript or statement: of facts, testimony, or other 

incidents of the case is to be hereafter filed. 

SOUTHERN STATES COOPERATIVE, INCORPORATED 

., .. 1/' L 
./'!./ ./~ :/:/I I/ . )- // 

By,.-<<zhJ., \,____...J · /'L~, 
"- Of Counsel 

Williarti M. Harris 
Taylo~, Gustin, Harris, Fears & Davis, P. c. 
5735 Pioplar Hall Drive 
Norfol1k, Virginia 2 3502 

VlllGINIA: 1,. THE CLERK'S OfflCl •• 

l"HE COUNTY OF 191.E OF WIOHT, 

~I .w.13 

25 



I hereby certify that a true copy of this Notice of 

Appeal was mailed this /J 
I 

day of May, 1979, to Thomas L. 

Woodward, Jr., 153 East Washington Street, Suffolk, Virginia 

23434, counsel of record for the plaintiff A. Dwight Doggett, 

and to Rodham T. Delk, Jr., of Delk and Barlow, 229 Main Street, 

Smithfield, Virginia 23430, counsel of record for defendant 

Farmers Service Company. 

26 



NOTICE OF APPEAL 

TO: W~ E. Laine, Jr., Clerk 

Defendant in the above styled case, Farmers Service 

Compan~, by counsel, hereby gives notice of appeal from the 

order ,entered herein on the 15th., day of May, 1979. 

The transcript of the proceedings at trial have 

been made a part of the record by the order above mentioned, 
I 

dated:the 15th, day of May, 1979. No other transcript or 

state~ent is to be hereafter filed. 

W. Pa~ker Councill 
Delk and Barlow 
229 M~in Street 

By 

Smithifield, Virginia, 23430 

FARMERS SERVICE COMP~1Y 

tlHlilNtA: IN THE. C~f.Hl<.'ll v~rlC~ •• 

rHE COUNTY OF ISLE OF WIGHT, 

CERTIFICATE ··::Z). ~-
I hereby certify that a signed copy 

noti~e was mailed to Thomas L. Woodward, Jr., Esquire, 153 East 

Washington Street, Suffolk, Virginia, 23434, counsel for 

plai*tiff, and to William M. Harris, Esquire, Taylor, Gustin, 

Harris, Fears & Davis, P. 0. Box 12756, Norfolk, Virginia, 

2350~, counsel for the defendant, Southern States Cooperative, 

Incorporated, this ?-3'"',;:l day of .r--tay, 19;9. 
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or. R. B. Edwards - Direct so. 

THE WITNESS& That is it. 

2 

3 liqhts on. 

4 Now, 

5 please. 

6 

7 

8 o. A copy of your report, Doctor. 

9 L All right, thank you. 

10 O. You are Dr. Ryland 8. Edwards? 

11 A. Yes; sir. 

12 O. Dr. Edwards, where do you live? 

13 A Smithfield, Virginia. 

14 O. Where do you work? 

15 A. In Smithfield, in the County of Isle of Wiqht 

16 and aurroundinq areas. 
~ 
" 17 
"' 

O. And what type of doctor are you? 
~ 

N 18 
0 

L Doctor of veterinary medicine. 
0 
~ 
0 

z 19 O. As such, Doctor, how lonq have you been ao 
..; 
z 
z 

~ 20 
~ 

engaqed in the practice? 
"' 
0 
u 

21 A. Since 1962. 

22 O. Dr. Edwards, what is your educational backqroun4 

23 in veterinary science? 

24 MR. HARRISa We certainly stipulate Dr. Edward•' 

25 qualifications as a veterin•rian. .,_,· 

28 



Dr. R. B. Edwards - Direct 51 

THE COURT: Unless you want to further qualify, 

2 the defense has stipulated that Dr. Edwards is an 

3 expert in veterinary. 

4 

5 BY MR. WOODWARD: 

6 Doctor, in your practice of veterinary science, 

7 did you have occasion to go to the farm, the property of the 
', 

8 plaintiff in this case, A. Dwight Doggett, on January 9, 

9 1978? 

10 A. Yes, sir. 

11 What di~ you find when you' arrived at the farm? 

12 Well, it was at dark when I arrived. We had 

13 several cattle that were already dead and then had several 

14 that were in various stages of showing symptoms of approaohin 

15 death. Then others that appeared to be normal at that 

16 ' particular time. 

17 Do you want me to just qo ahead with the story? 

18 If you would tell, Doator, what you found there 

19 at the scene and what the physical condition was of those 

20 not dead and those dyinq and what symptoms you did observe 

21 of those? 

22 A. Well, at the time we could find about a dozen, 

23 maybe 20 cattle, some of them wer& already dead and others 

24 were down and in prostrate positions. They were showing 

25 various siqns that -- of course, a lot of t~inqs run throuqh 

29 
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your mind when you see this type of situation and try to 

2 determind by asking them questions what had been given the 

3 cattle as far as feed and so forth is concerned and then 

4 attempt to unravel out the mysteries of the symptoms to 

5 determine exactly what the cause of the condition was. 

6 At that particular time I was not aware that that many 

7 cattle were involved. I don't think any of us were because 

8 it was dark and so forth at that particular time. I thought 

9 we had something along the -- what we call enterotoxemia 

10 or something associated with overeating of a particular 

11 ration that they were on. 

12 That would not be a poison type of situation? 

13 A. Well, a toxemia from the overproduction of 

14 bacteria type of toxicants in the body. 
\ 

15 Did a number of things run through your mind 

16 at that time as a possible d,lagnosis of the ailment? 

17 A. They did. As I indicated in the letter, and, 

18 of course, considered poisoning at that time, but due to 

19 the history and after talking to the owner and so forth that 

20 niqht, it kind of pushed that in the back of.my mind at that 

21 particular time. 

22 Did you notice what symptoms .. the cattle 

23 exhibited, Doctor? I bel~eve in the second paragraph of your 

24 letter there. 

25 Yes. There wa• extreme salivation and they had 
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uncoordination and the movie indicated there were some tremors 

of the muscle.qroups. A couple of them went down suddenly 

like they were in extreme pain. 

Of eourae, there was rotatinq ot the eye itself to 

indicate central nervous system type disturbance. The qait 

was exaqqerated, of course, and several of them went down in 

view of us when we were examining the animals and they had 

pedalling motions of the limbs. 

Of course, a couple of them died while we were there 

trying to treat the animals at that particular time. 

O. What treatment did you prescri~:>e and was 

accomplished as to those that were still in a position to be 

saved? 

A. We attempted to treat with since I was at 

that particular time thinking that we were treating a gastro­

intestinal type overfeeding situation, we treated accordingly 

with some intravenous steroids to make the animal feel better 

' some intestinal emollients, something to soothe the intastina 

tract, and, of course, antibiotics as a precautionary type 

. of thinq. 

~ Did you suggest to Mr. Doggett that the feed 

which had been used be terminated? 

~ Yea, sir. We talked about the feed, the fact, 

· I believe, that they had at that particular time had thamaelv a, 

but, anyway, we terminated .the feed and then the next thing 

a1~ ... 
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we did, of course, was to autopsy one of the animals there 

at the place that the death occurred. 

~ Dr. Edwards, did you subsequently receive from 

the Division of Consolidated Laboratoriel of the Commonwealth 

of Virginia a report concerning certain samples which had 

been taken from feed and so forth from Mr. Doqqett's farm? 

A. I received copies of this report, but I think 

there was duplication of the samples sent in as far as thA 

feed was concerned, so I thi.nk that my reports that I receive 

were copies that had been .sent to Mr. Doggett and to Herbert 

Jones, and I guess, since there was a duplication of smnplea, 

possibly one group, you know, got discarded. I really don't 

know. This is something that I couldn't answer in that 

respect. 

~ Did you read those reports which you received? 

A. Yes, sir. 

~ Based upon the report which you read and based 

upon the physical examination of the animal, as a veterinaria , 

are you able at this time to express an ·opinion with reason-

able medical certainty as to the source of the death and •..he 

injury caused to the cattle on Mr. noggett's farm? 

MR. HARRIS: Wait a mi: \Ute. Your Honor please, 

I object to this type of ques·:ion. I don• t think he 

has laid the groundwork for: a·n opinion at this t.liue 

from Dr. Edwards baaed on some report.that was received 
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-
from the state. 

2 TllE COURT: Well, he'd have to obviously tie 

3 the report in. 

4 MR. HARRIS: I would object at this time. 

5 MR. WOODWARD: Well, the evidence is qoinq to 

6 be introduced, Your Honor. I was tryinq to accommot'•te 

7 Dr. Edwards so he does not have to remain all day. All 

8 counsel have had the reports for months now. 

9 MR. HARRIS: I object to it at this time, sir. 

10 THE COURT: Mr. Woodward, I expect you' 11 have 

11 to lay a foundation for it if that is the way he wants 

12 to proceed. 

13 MR. WOODWARD: That is the way he is qoin9 to 

14 insist on doinq it, then Doctor, I am sorry. 

15 MR. HARRIS: Well 

16 THE COURT: All right. You want to call another 

17 witness at this time? 

18 MR. WOODWARD1 I suppose I'll have to. I WO?"!ld 

19 ask that Dr. Edwards return to his practice and I'll 

20 have to call him later1 Your Honor, to say that the 

21 report will be introduced throuqh the state chemist. 

22 My intent was to accommodate him. 

23 THE COURT: How long is it goinq to be that you 

24 will need Dr. Edwards? 

25 MR. WOODWARD I . I d~n. t; know. ~ 

. ...; 
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MR. HARRIS: can we have two minutes? It 

2 might be that we can resolve this without that. 

3 THE COURT: All right. 

4 (Discussion off the record.) 

5 MR. HARRIS: May I confer· with Mr. Woodward 

6 just a moment? 

7 THE COURT: Yes, air. 

8 (Discussion off the record.) 

9 MR. HARRISt I think we can go ahead and 

10 finish. 

11 
THE COURT: You withdraw y,our objection? 

12 
. MR. HARRIS: Yes, air. · 

13 
THE COURT: Go ahead, Mr. Woodward. 

14 

15 
BY MR. WOODWARD: 

16 
~ Dr. Edwards, you have indicated that you did 

0 . 
:!' 17 
"' 

receive a report of certain chemical tests which were 
. :: 

N 18 
0 

performed by the Division of Consolidated Laboratories servic 
0 
~ 
0 

z 19 
in Richmond, or a copy of that, and without going into what 

..; 
z 
z 

~ 20 
that report specifically says, my question to you again is 

8 
21 

based upon the information provided you in that report as to 

22 
chemical tests, further based upon your examination and 

23 
treatment of the animals there at Mr. Doqqett'a farm, are you 

24 
able to state with reasonable medical certainty your opinion 

25 
aa t<' the cause of the death and the injury to Mr. Doq9ett•e 

. 34·· 
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cattle? 

2 Yes, sir. 

3 What is that opinion, Dr. Edwards? 

4 I grouped .it into an organic phosphate poisoning 

5 type of situation. This was after the autopsy on the cattle 

6 that night plus the symptoms that were indicated to me after 

1 examining the cattle that night plus the report and also 

a observed the animals the next day that were still showinq 

g some signs, the ones that lived~ 

10 That is your opinion? 

11 Yes, sir. 

12 MR. WOODWARD: Answer these gentlemen, please. 

13 THE COURT: Gentlemen, any questions of this 

14 witness? 

15 MR. DET .. K: I have no questions, Your Honor. 

16 THE COURT: Do you need this witness any 

17 further, Mr. Woodward? 

18 MR. WOODWARD: No, Your Honor. 

19 THE COURT: Gentlemen, do you need this witness 

20 any further? 

21 MR. HARRIS: No, sir. 

22 THE COURT: Doctor, you are froe to qo. Thank 

23 you for cominq. 

24 (Wi.tness was e:ccused.) 

25 THI: COURT: Call your next w~tness, Mr. Woodward. 

. '. 35 <1 
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You 9entlemen indicated with reference to the 

movie, you wanted that as an Exhibit. Do you want it 

as an Exhibit or not? 

MR. WOODWARD: Your Honor, it has been shown. 

I would ask that it be made an Exhibit, of course, 

with the right to have it reproduced at our expense 

so that or. Edwards can have the oriqinal of it. 

THE COURT: Any problem with that? 

MR. HARRIS: No, sir, we have no·objection 

to it being withd~awn at this time. 

THE COURT: Gentlemen, for' the record, the 

relevant parts of the movie which are relevant to thia 

oase -- for the record, the movie does contain soma 

other films, shootings of other sites which are not 

related, but. the relevant part shown to the jury will 

be admitted as Plaintiff 'a Exhibit No. l. The plaintif 

· is going to furnish the court a copy of that if require • 

(Movie film was received ln evidence and marked 

as Plaintiff's Exhibit No. 1.) 

MR. WOODWARD: I call as an ad~erse witness, 

Your Honor, Mr. Jon Boling wi~h Farmers Service Company 

THE COURT: Mr. Boling, sheriff. 

MR. DELK: He is here. : 

MR. WOODWARD: As ind~oated, Your Honor, I do 

call him as an adverse witness. 
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MR. DELK: Your Honor, may I approach the bench? 

THE COURT: With reference to the adverse 

witness question? 

MR. DELK: Yes, sir. 

THE COURT: All right. 

(Attorneys approached the bench and a aide bar 

conference was held out of the hearinq of the court 

reporter.) 

THE COURT: I'll rule that way and note your 

exception for the record. 

MR. DELK: Your Honor, for'the record, I would 

have objection to this witness beinq qualified as an 

adverse or hostile witness in this case merely on the 

qrou:1ds that he is an officer of the defendant 

which I think is not sufficient to qualify him under ~ 

law as a hostile witness. 

THE COURT: All right. I am qoinq to allow him 

to be called as an adverse witness by the plaintiff in 

this case since he is a defendant in ·the case. 

MR. nELK: Please note my excep~ion. 

MR. WOODWARD: I di.dn ·~ call him as a hostile 

witness. I called him as an adverse witness. Bis 

interest is, because of the nature of the oaae, adverse. 

JON N. BOLING, called· as an adverse wi;pe•• on behalf 

37' 
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of the plaintiff ,/having been first duly sworn, was examined 

2 and testified as follows: 

3 

4 DIRECT EXAMINATION (adverse) 

5 

6 BY MR. WOODWARD: 

7 ~ You are Mr. Jon Bolinq? 

8 · A. Correct. 

9 ~ Mr. Bolinq, where do you live? 

10 
A. Smithfield, Virqinia. 

11 
~ Where is your place of business? 

12 
A. In Smithfield. 

13 
~ What type of occupation do you have there? 

14 
A. I am president of Farmers Service Company. 

15 
~ Are you also a stockholder of that company? 

16 
A. Yes. 

0 . 
~ 17 ~ 

~ Generally, what type of business ia Farmers 
2 

N 18 
Service Company enqaqed in? 

0 
0 
~ 

0 

z 19 
A.. In seed, feed and fertilizer, farmers' supplies. 

~ 

z 
z 
0 20 
" 

~ Do you sell a variety of seed and farmers' 
"' 
0 
u 

21 
supplies aocordinq to manufacturer?' 

A That is correct. 
22 

23 
~ Are you the local Southern States dealer? 

A. '!'hat is correct. 
24 

25 
O. Do you handle their products? 
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A. I do. 

2 In selling that product, do you sell a substance, 

3 feed supplement, as I understand it, Pro-Blend 50? 

4 I do sell Pro-Blend so. 
5 I MR. WOODWARD: Any objecti6n? 

' 6 MR. HARRIS: (Shakinq; head ne9ati vely.) 

7 

8 BY MR. WOODWARD: 

9 Mr. Boling, I show you a photocopy of a atatemen 

10 fr·om Farmers Service Company to a man named A. Dwight Doggett 

11 and ask you what that is an orde~ from or tor and if it ia, 

12 in fact, from your corporati~n? 

13 This is from F~rmers Service on the 11th. One 

, 14 tc n of Pro-Blend 5 O, which ls 2 0 baqs. 

15 That is on Deci!mber U., 1977? 

16 A. That is right. There is also two bags of TM-10, 

17 which is an additive. 

18 MR. WOODWARD: I was going to ask to introduce 

19 these Exhibits together, Your Honor. 

20 

21 BY MR. wooow~.RD: 

22 Secondly, I show you ft statement,aqain another 

23 photocopy, dated December 22, 1977., and ask you .what that 

24 shows? 

25 This would be·another ton of Pro-Blend 50. 
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0. Aqain, 20 baqs? 

A. 20 bags. 

0. 20 100 pound bags? Is A. o. Doggett, A. Dwight 

Doggett here? 

A. Yes, sir. 

0. He rc:ceived those from your corporation? 

A. He did. 

0. And duly paid for them? 

A. Right. 

0. All right, sir. 

MR. wooowr.RD: We would as'k that these be 

introduced concurrently, Your Honor. I believe we 

premarked certain Exhibits. 

THE COUR'l': This will come in as Plaintiff 'a 

Exhibit No. 3, gentlemen, thene two orders from 

Southern States. We have another Exhibit which has 

already been agreed upon by counsel which will be 

Exhibit No. 2. 

(Plaintiff's Exhibit No. 2 was reserved for 

an item to be later marked.) 

(Order dated December 11, 1977, for one ton 

of Pro-Blend 50 and order dated December 22, 1977, 

for one ton of Pro-Blend 50 were received in ev~dence 

and marked as Plaintiff's Exhibit No. 3.) 

THE COURT: Al:l right, Mr. Woodward. 
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BY MR. WOODWARD: 

. 2 Now, Mr. Boling, is Southern States Cooperative, 

3 from your own experience with them and your knowledge in your 

4 industry, a larqe manufacture:: and supplier of feed, seeds 

5 and other products for the farm? 

6 I would say that in a four-state area. 

7 In a four-state area? And Pro-Blend SO, which 

8 , you had referred to, comes to you baqqed, does it not? 

9 A. Yes, sir, it does. 

10 0. In 100 pound baqs? 

11 A. That is riqht., 

12 0. And you retail it in 100 pound bags? 

13 .A. That is correct. 

14 0. Do you have anything to do with it or do you 

15 , receive it and merely sell it? 

16 A. We receive it and sell it. Possibly store it 

17 for a period of time, a week or two weeks, something like 

18 , that. 

19 Pro-Blend is a term that southern States has? 

20 It is their brand name, is it not? 

21 A. That is correct. 

22 Do you know what Pro-Blend consists of, qenerall ? 

23 Protein. 

24 And it is a feed supplement? 

25 A feed suppl&l\lent. 

4j:· ...... 
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~ Is Pro-Blend advertised by Southern States? 

A. Yes. 

Sold by brand name? 

Yes. 

Bought by brand name? 

Yes. 

You advertise, also, Farmers Service Company? 

Yea. 

You hold yourself out to the public as selling 

certain products and advertise those products? 

That is correct. 

noes Farmers Service Company stand behind what 

it sells, Mr. Boling? 

A. Yes. 

no if something is not what it should be, then 

you do stand behind it? 

If there is something that is wrong. 

MR. WOODWARD: That is all I have at this time. 

1'hank you, Mr. Boling. 

THE COURT: Any questions of Mr. Bolin9, 

gentlemen? 

MR. DELK: Your Honor, we may put him back on 

at another time, but at this point I have no questions. 

Mr. Harris does. 

MR. HARRIS: · Just one question, if you will, sir 
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CROSS-EXAMINATION 

2 

3 BY MR. HARRIS: 

4 The Pro-Blend that you get from Southern States, 

5 I believe, you go to Richmond to ,pick up, is that right? 

6 A. That is correct.. 

7 I 
I 

' Q. Where is that inill located? 

8 A. It. is on Hall Street in Richmond. 

9 Q. You send your truck there to pick up the 

10 Pro-Blend c•r what other 

11 Riqht. 

12 Q. food product~? 

13 We usually go to the mill once a week. That is 

14 the only we do go directly to the mill and back. 

15 MR. HARRIS: All right, sir. 

16 THE COURT: That is all. Thank you. 

17 MR. WOODWARD: I'd like to inquire of him 

18 further from there. 

19 

20 REDIRECT EXAMINATION 

21 

22 BY MR. WOODWARD: 

23 Mr. Boling, after this inciden~ with Mr. Doqqett'a 

24 cattle occurred, you don't question that 66 head of cattle 

25 diec:l, do you? 
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A. No, sir. 

~ And they were poisoned? 

MR •. HARRIS: Well, I think that would call for 

an opinion of his, Your Honor. 

THE COURT: Unless he has actual knowledge of 

it, Mr. Woodward, I don't think he is in position to 

testify. 

MR. HARRIS: He only knows what he heard. 

BY MR. WOODWARD: 

Q. Mr. Boling, did you have s6me conversations with 

Mr. Doggett after this unfortunate incident? 

from 

with 

A. Yes, sir, I did. 

~ You had some conversations with his son? 

A Yes, sir, I did. 

O. You have received, have you not, the same report 

the state chetnists that everybody else has received? 

A. Yes, sir. 

0. And you have read those reports? 

A. Yes, sir. 

Q. You are further aware t.hat t:.he 

the residue in it was sent to Richmond? 

A. Yes,. sir. 

O. And that that was tested there? 

A. Yes, sir. 

Pro-Blend bag 

44'· ... J 
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~ The test showed Phorate poisoning in it, did 

it not? 

MR. IJJ\RRIS: Wait a minute. 

THE COURT: You have an cbjection? 

MR. BARRIS: Yea, sir. 

MR. DELRs I object. Both of U8 do •. 

Mr. Bolinq is n6t an expert either aa to chemistry 

or veterinary medicine or otherwise. 

THE COURT: Be didn't ask him any comments 

ot an expert. 

MR. WOODWARD: I asked him, what comment the 

report indicated at thi.s point. 

MR. HARRIS: I don't think we will, but we may 

object to the report. We don't want to qo into it in 

this matmer. 

MR. WOODWARD2 I -3m merely layinq the foundation 

BY MR. WOODWARD: 

Mr. Bolinq, after you had all the information 

available to you, and including the test re~ults of the 

Pro-Blend baq with the residue in it, after that, did you not 

tell Mr. Doqqett that you would see that things were made 

right? 

MR. HARRIS: Well now 

• 
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BY MR. WOODWARD: 

2 All riqht. 

3 A. I went to do you want me to answer that? 

4 Yes, sir. 

5 I went to Mr. Doggett because I was upset over 

6 w:1at had happened. I said I would do everythinq humanly 

7 possible to straiqhten this problem out because he had been 

8 a qood customer and a friend. 

9 And you stated your continued willingness to 

10 do that, have you not? 

11 A. I would have done it for anybody. 

12 Has Southern States been cooperative with you? 

13 MR. HARRIS: Well now, what are we talkinq 

14 about here? 

15 THE COURT: You have an objection, gentlemen? 

16 MR. HARRIS: I object, Your Honor. 

17 TltE COURT: State your objection, the re•aon 

18 why, qentlemen, if you would. 

19 I1H~ UARRIS: Southern States been cooperative 

20 with him? I object to that. 

21 THE COURT: I don':t know that that is relevant 

22 or material to the issue. 

23 MR. WOODWARD: The question that I'm asking, 

24 he has indicated to us that he told Mr. Doggett he 

25 wanted to see that the right thinq was done. I wanted 
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to ask him about hia conversations with Southern 

States and t~eir representatives. 

MR. HARRIS: Objection. 

THE COUFT: Well, as to whether or not they 

had been cooperative with this gentleman is not relevan 

to this proceeding and I'll sustain that objection. 

MR. WOODWARD: My question is not directed 

towards coopera.tion, Your Honor. What I am seekinq 

through this gentleman is an admission or statement 

against interest, statement by Southam States aqainst 

their interest. 

MR. HARRIS: Weil, Your Honor 

THE COURT: If there is one. 

MR. HARRIS: Hot against Southern States, not 

through him. 

MR. WOODWARD: Certainly. 

THE COURT: Admission against interest made by 

Southern States can come through this witness, yes, sir. 

MR. HARRIS: Objection. 

·.rHE COUR'l' s If there is one made. 

22 BY MR. WOODWA RO : 

23 O. Hr. Boling, I understand you are.a SoutheJ:n 

24 States dealer. I'm not trying to put you in the middle, 

25 but my question to you, sir, is this: did you not and have 

·. 47 
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you not called Southern States and had conversations with 

2 them about Mr. Do99ett's claim for the dead cattle? 

3 MR. HARRIS: By who? Wait a minute. 

4 THE COURT: I think he has qot to qualify 

5 who, Mr. Woodward, and what position they held. 

6 

7 BY MR.; WOODWARD: 

8 O Have you had any conversations with any people 

9 in Southern States in Richmond about Mr. Doqqett's claim 

10 about the loss of the cattle? 

11 A. Yes. I notified them of the problem. 

12 Q. Have you spoken with them by telephone since 

13 that time about this? 

14 A. · Yes. 

15 O With whom did you speak there? 

16 A. I spoke wi.th the feed representative, 
~ 
~ 17 "' f: 

Tom Kirkpatrick, and I spoke with the -- hlll1l -- leqal counsel 

N 18 
0 
0 

for Southern Staten. You know, I couldn't name every name, 
~ 
0 

z 19 but a couple of different people at Southern States to make 
"' z 
z 
~ 20 ., them aware of what the happenings were that.happened in 
"' 
s 

21 Smithfield concerning this case. 

22 O And even though the law may look to you, 

23 Mr. Bolin9, in fact you feel and felt that it was Southern 

24 States' problem, Cid you not? 

25 MR. I:ARRIS: Wait a minute. Hold on, sir. 

48 l···\ ... 
''-'· 
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Objection. 

·2 'l'HE COURTs What he felt ia not material, 

3 Mr. Woodward. You stated that you were qoing to ask 

4 him-a question with reference to a statement that --

5 MR. WOODWARD: I am. 

6 THE COURT: Well, let'• qet to it. 

7 MR. WOODWARD: All right. 

8 THE COURT z You are arquin9 the point. 

9 

1 O BY MR. WOODWARD: 

11 My question, Mr. Boling, 1• this: in the 
' 

12 conversations that you had with Southern States, did you not 

13 request them to satisfy Mr. Doqgett'• claim? 

14 MR. HARRIS: Objection. 

15 THE COURT: Sustained, sustained. Don't 

16 answer the question. 

17 

18 Y MR. WOODWARD: 

19 Did they? 

20 MR. BARRIS: Why don't we 90 a~ead and prove 

21 the case, Mr. Woodward? Ask him specific questions. 

22 I object to this qeneralization. 

23 Tim COURTz I sustain the objection ao far. 

24 

25. BY MR. WOODWARDt 

. -
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~ Did they make any statements to you about their 

responsibility? 

MR. HARRIS: Objection to this. 

BY MR. WOODWARD1 

~ Representatives of Southern States Cooperative, 

Incorporated, in Richmond, Vir9inia, as referred to in your 

statement. 

.MR. BARRIS: Objection. 

MR. WOODWARD: I think ha understands what 

I am asking. 

MR. HARRISS I object. No, sir. 

'l'BE COURT: You can aalt him what Mr. Kirkpatrick 

said. He is a representative stated. If it waa a 

declaration against interest --

MR. HARRIS: I don't think a mere agent of a 

corporation --

MR. WOODWARD: I never --

MR. HARRISs no declaration against interest 

for the corporation. 

MR. WOODWARD: I never heard a corporation say 

, a word yet, Your Honor. P,eople speak; not corporations. 

MR. BARRIS: Officers. 

THE COURTs I'll allow any statements made by 

Mr. Kirkpatrick with -reference to this food, gentlemen. 

J • . }. ;:· 
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BY MR. WOODWARD: 
•' 

2 Did Mr. Kirkpatrick make any statements to you, 

3 Mr. Bolinq 

4 MR. HARRIS: Objection. 

5 

6 BY MR. WOODWARD: 

7 -- about their responsibility? 

8 MR. HARRIS: Objection. 

9 

1 o BY MR. WOODWARD: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

All right. 

Mr. Kirkpatrick was at the feed mill. I went 

up there to try and determine the problem at the feed mill. 

The statement that he made is that poison could not have 

come from the feed mill. 

MR. HARRIS: I didn't understand that, sir. 

THE WITNESS: That poison could not have come 

from the feed mill. 

MR. HARRIS: That is what Mr. Kirkpatrick told 

you? 

THE WITNESS: Yes, sir. 

BY MR. WOODWARD: 

l . ~ So they have not accepted responsibility? 

at your answer? 

Ia 
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~ That is correct. 

2 O None of their conversations -- meaning the 

3 employees or representatives of Southern States --

4 A. Riqht. 

5 ~ Is that correct? 

6 A. Correct. 

7 MR. WOODWARD: I have no further questions. 

8 Thank you, Mr. Boling. 

9 THE COURT: Do you have any further questions, 

10 gentlemen? 

11 MR. DFLK: Your Honor, I may call him later 

12 as one of our witnesses, but I don't have any questions 

13 at this t:ime. 

14 THE COURT: You can step down. Thank you, 

15 ,Mr. Boling. 

16 (Witness was excused.) 
0 
~ 

:E 17 
"' 

THE COURTc Next witness. 
·~ 

N 
0 

18 MR. WOODWARD: I call A. Dwight Dog9ett, Jr •• 
0 
~ 
0 

z 19 
.; 
z 
z 

~ 20 A. DWIGHT DOGGETT, JR., called as a witness on behalf 
0 
u 

21 of the plaintiff, having been first duly sworn, was examined 

22 and testified as follows: 

23 

24 DIRECT EXAMINATION 

25 

s2. ..;., 

. ~ ' .... 
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BY MR. WOODWARD: 

0. 

A. 

0. 

A. 

0. 

A. 

0. 

A. 

0. 

A. 

0. 

A. 

Q. 

have? 

A. 

0. 

You are A. Dwight Doggett, Jr.? 

Yes. 

Mr. Doggett, where do you live? 

Route 3, Smithfield. 

What type of business are you engaged in? 

Farms. 

How old are you? 

Thirty. 

How long have you been engaged in farming? 

Since 19711 eight years. 

Were you raised on the farm? 

Yes, sir. 

What sort of educational background do you 

A B.S. degree from the University of Richmond. 

Mr. Doggett, I direct your attention to 

18 January 7, 1979, and January 9, 1978. During that period 

19 of time, who on your father's farm engaged in the feeding 

20 ;of the cattle which he had? 

21 I ground all the feed and filled up the feeders. 

22 !My brother and the man that works feed silage. 

23 As far as the use of the feed mill itself, who 

24 of all of you on the farm was engaged in that particular job? 

25 I was. 

"· .. 53 
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~ Was anyone el8e connected with that particular 

·2 feeding operation? 

3 A. No. 

4 ~ Mr. Doggett, the farm where you prepared the 

5 feed to be fed on another farm, where is that farm located? 

6 
A Route 258. 

7 ~ Where ia that in relation to where we are right 

8 now? 

9 A. A quarter of a mile. 

10 ~ On that particular farm are there certain 

11 
buildings and outbuildings and machinery used in the farming 

12 
operation? 

13 
A. Yes. 

14 
~ I hand you a photograph marked Plaintiff's 

15 
Exhibit No. 2 and ask you if you would' look at that and 

16 
please identify it for us? 

0 . 
,. 17 
"' 

A. It is a picture of the feed mill I used to grind 
·2 

... 
0 

18 
feed with. 

0 

0 

z 19 
~ Is this the feed mill that you were using on 

"' z 
z 
e 20 ., January 7th and 9th, 1978? 
"' 
0 
v 

21 A. Yes, sir. 

22 ~ What is the capacity of that feed mill? 

23 A Three ton capacity. 6000 pounds. 

24 ~ At that time and now, what actually goes into it? 

25 On January 7th, what went in the feed mill and on January 9th 
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before it was actually qiven to the cattle? In other words, 

2 what were the component parts of the feed mill? 

3 Three components. Corn, supplement and peanut 

4 vines. 

5 The corn which you used, how much of that three 

6 tons, approximately, was corn? 

7 A. one-half of the bulk of the mill. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

(). 

A. 

0. 

A. 

0. 

A. 

Q. 

A. 

Q. 

A. 

0. 

A. 

0. 

A. 

0. 

A. 

That would have been a ton and a half? 

Yes, air. · 

Three thousand pounds, rouqhly? 

Yes. 

What other comPC?nents went into it? 

Two baqs of Pro-Blend SO supplement. 

Is that manufactured by Southern States? 

Yes. 

What type of bag does it come in? 

Plastic bags. 

How much weiqht per baq? 

100 pounds per baq. 

You indicated that you used two. of those. 

Yes, air. 

What else did you use? 

The balance of the bulk of peanut vines. 

What type of peanut vines were they? 

Baled vines1 baled on the farm. 
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~ When had they been baled? 

·2 A. The fall of that year1 the fall of the previous 

3 year. 

4 0. '77? 

5 ~ That is correct. 

6 MR. WOODWARDs Your Honor, these photographs 

7 have been seen by counsel previously. Do you-all 

8 want to see them again? 

9 MR. HARRIS: I'm not a farm boy myself, and 

10 I didn't know what they were, so if you'd let me look 

11 at them as we go along. 

12 THE COURT: Mr. Harris has indicated he wants 

13 to look at them as you go along. 

14 MR. DELK: You are qoing to 

15 MR. HARRIS: You are going to put them all in 

16 now? 
0 
~ 

~ 17 MR. WOODWARD: Yes, sir. 
0 

N 18 
0 

MR. HARRIS: Why don t t you. 
0 
~ 
0 

z 19 THE COURT: You are qoinq to pass them to the 
..; 
z 
z 
e 20 ., jury? 
m 

0 
u 

21 MR. WOODWARD: Yes, air. I thought counsel 

22 was familiar with them. 

23 THE COURT: You may paa·a them to the f irat one. 

24 (Photographs were received in evidence and 

25 marked as Plaintiff's.Exhibits Numbers 2-A through 2-M.) 
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BY MR. WOODWARD: 

2 Thia photograph here again of the feed mill, 

3 
1Mr. Doqqett? 

4 Yes. 

5 I hand you Plaintiff's Exhibit No. 3 2-A, 

6 excuse me. Plaintiff 'a Exhibit No. 2-A and I ask you what 

1 that is a photograph of. 

8 A. The same feed mill1 just a different view. 

9 ,It is showing the relation of the parts that~- the parts 

1 o that the feed qoes in. 

11 O. Could you step down here, 1if you would, for a 

12 'moment? We have some other photographs of parts of it. 

13 Juat for the benefit of the jury, at this point if you'd hold 

14 ·it like that. What is this part here that I am referrinq to 

15 which appears to the rear? 

16 A. All right. This is where the supplement is 

17 ;entered into the feed mill here. 
' 

18 Is that the Pro-Blend SO that you referred to? 

19 That is correct. Under here, and it augers in 

20 this part here, mixed in this part here. Thia part here with 

21 : the lid up is where the corn enters in. 

22 This long thinq right here folds down and peanut vines 

23 ·enter in here and ultimately are mixed in this part right 

24 here. 

25 Are all the components ultimately mixed in the 

•• ••' 57. I 
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large bin area? 

A. Yes, sir, they are. 

I hand you Plaintiff 'a Exhibit No. 2-B, Mr. 

Doqqett, and ask you to step down aqain, please, sir, and 

tell us what that shows there. 

A. This is the same feed mill with that long 

elevator folded down so that the vines can enter in. 

Are they pulled on up by this conveyor belt 

into the system? 

Into a chopper right here. 

I 

If you'll stand right here, please. All right. 

I show you Plaintiff's Exhi~it No. 2-C and ask you what that 

is a photo~raph of? 

· That is a front photoqraph of the entrance for 

the corn with the lid up. 

I hand you Plaintiff's Exhibit No. 2-D and I 

ask you what that is a photograph of? 

That is a photograph looking down into the rear 

hopper where the supplement enters. 

~ Now, the supplement which goes.in there, how 

do you get the supplement into the hopper? 

.With six 100 pound bags. Juatpour it in. 

Pour it into that? 

Yes. 

I hand you Plaintiff's Exhibit No. 2-E anq,ask 
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you what that is a photograph of? 

2 That ia a photo abowin9 this mill sitting here 

3 •under the auqer where the corn is taken in. Thia au9er 

4 over to the riqht is bringing corn into the mill. 

5 Does it bring it in along this pipe and then 

6 drop it into the mill itself? 

7 That is correct. 

8 Is this the particular situation as far as the 

9 production that was in effect in January of '78? 

10 A. Same situation. 

11 I 

Is that the ata~dard procedure which was 

12 .followed on your farm? 

13 A. Yes. 

14 {I. I show you a photograph marked Plaintiff 'a 

15 Exhibit No. 2-F and ask you what that is a picture of? 

16 A. That is the front of the barn where the suppleme t 

17 is held and the center section. 

18 0. Now, the center section that you referred to, 

19 if you put your finger on it and show the center section? 

20 A. Here with the open door. 

21 0. Now, I notice there ia a baq shown in this 

22 particular photograph. On Janu~ry 7, 1978, how were the bags 

23 of Pro-Blend stored in this particulat" center section that 

24 :you have called it? 

25 In the same manner. Sitting right next to the 

• .it -
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door. 
I 

·2 ~ Were the bags stacked? 

3 ~ Standing up like this baq. 

4 o Standing like this bag? What is this a view of? 

5 I hand you Plaintiff's Exhibit No. 2-G, I believe it is. 

6 A The same door with just a closer shot of the 

7 bags. 

8 ~ I hand you Plaintiff's Exhibit No. 2-H and ask 

9 you what that depicts? 

10 ~ That shows the tractor and the feed mill backed 

11 in this barn door in preparation of entering supplement. 

12 ~ Was the corn introduced before the supplement? 

13 ~ That is correct. 

14 Q. 'Where are the corn bins that you have· shown us 

15 in the photo9~aph in relation to this barn? 

16 A Directly next to it. It is shown on one of 
~ 
"' 17 
"' 

these photographs. 
{~ 

N 18 
0 

~ It is next to the barn that we referred to? 
0 
~ 
0 

z 19 A Yes. 
..; 
z 
z 

~ 20 ~ Now, after you introduced the corn into the 
al 

8 
21 feed mill, would you then place your tractor i:r. position as 

22 shown here, next to the barn? 

23 A That is right. 

24 ~ Tell the jury, if you would, specifically what 

25 you would do with it? I believe you mentioned two bags of ... -
---- 60 
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Pro-Blend 50 were used in theae feedinqa. 

. 2 MR. HARRIS: Mr. Woodward, you keep asking what 

3 he would do. I assume you are asking him what he did 

4 on this specific occasion. 

5 MR. WOODWARD: That is precisely what I am asking. 

6 M~. RARRISs All right. 

7 

8 BY MR. WOODWARD: 

9 Mr. Doqqett --

10 Backed the mill to this barn door. Take the 

11 two bags ot Pro-Blend 50 from the barn and put them into the 

12 mill. You dwnp them right into the rear auqer that is shown 

13 ,on one of those. 

14 I notice there is a step here. When you qot 

15 the Pro-Blend SO, would you qo into the barn area or would yo 

16 :be on the ground? 

17 A. Sometimes you'd qo in and sometimes you'd 90 

18 pn the ground. Depends on how far in the barn the bags were. 

19 Where would you be or where were you on January 

20 7th when you removed or opened the tops of ~e bags? 

21 Standing on the ground. 

22 Is that open air there? 

23 A. Yes. 

24 Tell us precisely, if you would, and show us 

25 ¥hat you would do with the.bags of Pro-Blend? Bow did you 
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open the bags of Pro-Blend on January 7th? 

A. There is a tape on the top. You just grab one 

end of the tape and it opens the top. It loosens the 

threading on the top. 

~ Is it sealed before that? 

A. Yes. 

~ What did you then do with the two bags? 

A. Poured them into the hopper. 

O. Wait a minute; we have some more. I show you 

Plaintiff's Exhibit No. 2 and I ask you what that depicts. 
I 

A. It is a closeup of thH same photo we juat aaw. 

O. I show you Phot9graph 2-J and ask you what that 

shows? 

A. That is a picture of the barn where the peanut 

vines are stored that I was using at that particular time. 

O Ml.ere is that particular barn located? 

A. Hum -- the road past the school bus garaqe, 

approximate'ly half a mile from my father's house. 

~ Where is that in relation to where the oattle 

were on January 9th? 

~ They were approximately half a mile further up 

that road. 

0. Let me show your Plaintiff 'a Exhibit 2-K and ask 

you what that shows? 

·A. That shows the· first feeder I placed the feed mi~ 

., -,. 
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on the morning of January 9th. 

Where is that feeder located? 

On the Nelms farm about a mile from my father's 

hor.te. 

Now, how does the mixture of the feed 9et into 

this parti,!ular feeder? What do you do to put. it in there? 

It is augered in directly from the mixing tank 

to the feeder. 

0. 

A. 

0. 

A. 

0. 

1\. 

o. 

tOJ'.' there? 

A. 

Q. 

l
·xthibi: No. 

the Nelms 

Does the top of the feeder come up? 

Yes. 

AU right. 

'l'hf'! hinqes just open. 

The hinges that open? 

Yes. 

And you put it in through the openin9 at the 

Yes. 

I hand you another;photograph marked Plaintiff's 

2-L and ask you what that shows? 

That shows the two feeders in the front feed lot 

farm where you place feed in this feeder closest 

o the photographer here in this photograph. 

Was that on January 9th? 

January 9th. 

Is this feeder here closer t.o the road than is 

.,:._ 63 
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the first feeder shown in the photoqraph? 

A. Yes • 

~ Mr. noqgatt, I show you final photoqraph, 

Plaintiff's Exhibit No. 2-M, which is two photographs which 

make a pano·rar.lic view and ask you what this photoqraph shows? 

A It shows the relation of the bin where the corn 

was held and the barn where supplement was being held. 

~ Does it also show the remainder of the back 

portion of your father's farm? 

A That is correct. 

~ Is this behind his house? , 

A Behind and to the left going from the highway. 

~ You can take a seat back up there, Mr. Do99ett. 

86 
I 

Mr. Doqqett, did you feed the cattle on January 7, 1978? 

A. Yes. 

O. Was that on Saturday? 

A. That is right • 

~ After you had completed that particular feeding, 

what did you do? 

A. I returned to the farm or to my father's home 

and placed the corn back in the feed mill to half capacity of 

the mixing tank, put two bags of supplement in the rear hopper 

and then drove the feed mill and parked it under an open 

shelter. 

~ Is that open &helter in the same general area 
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as these other buildings? 

2 Directly behind those buildings in the final 

3 jphotograph. 

4 ~·1;1s anything else put in on January 7th other 

5 !than the half ·.rolwne of corn and the Pro-Blend supplement? 

6 No. 

7 Was there any feeding done on January a, 1978, 

a which would have been a Sunday? 

9 No. 

10 Did ycu usually feed every day or how many days 

11 a week on the average would you feed? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A Five or six days a week. 

On· January 9, 197!1, which would have been Monday, 

what did you. 
i 

do as far as f eedinq the cattle? 

A. I went: and got the same tractor and feed mill 

out from under this open shelter and drove it to the location 
I 

of the vines, put in approximately 20 bales of peanut vines 
I 

to fill the mixing tank up and.then drove on from the feed 

I 

iot to where the feeders were located. 

Q. Had the tractor or the feed mill been tampered 

21 with iu any way --
1 

I 

22 MR. HARRIS: Objection. 

23 

24 BY MR. WOODWARD : 
I 

25 -·· that you could see? 
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MR. BARRIS: Objection. 

THE COURT: I think he can testify, Mr. Harris, 

to what he could observe. 

MR. HARRIS: Assumin<] that he had observed the 

feed mill all during the weekend. 

THE COURT: Well, I think --

MR. TtARRIS: I assume that is your question. 

His question is directed at that weekend. 

MF .• WOODWARD: I'm just asking him did it 

appear that the f.eod mill had been tampered with. 

. MR. HARRIS: From when to when? 

MR. WOODWARD: From the time he had seen it on 

January 7th to the morning on January 9th. 

MR. HARRIS: Did it appear that it had been 

tampered with? 

MR. WOODWARD: That is what my question is. 

! am trying to just 

MR. HARRIS: I don't think it is a proper 

question. 

THE COURT: I see no problem wi~h the question. 

MR. HARRIS: Oh, no, that is all ri~ht. 

BY MR. WOODWARD: 

~ Did it appear that it had been tampered with in 

any way? 

- - 66 .: 
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A. No. 

1 ~ Any indication to you directly or indirectly that 

lanybody had introduced anything in the feed mill since you 

had last seen it on January 7th? 

No, sir. 

Now, what time did you start the process on 

9th, Monday? 

J\.round 7 : 3 O • 

So you got the tractor? 

1'.ncl continued on, got the peanut vines. 

Did you put the vines in? ,Did you put them on 

,that conveyor helt type thing? 

l 
! 

A. Yes, sir. 

I 
O. After. you had done that, put the peanut vines in 

roes the entire mill continue to auger, to mix what is in 

lt

1

. here?A. 

, It mixes even while you are traveling down the 

I . 
highway. I • 

Did you go anywhere after you put the peanut 

yl' !nes A.in other than to the feeders? 

(Witness shaking head negatively.) 

I Approximately how muoh of the mixture did you 

~ut in the first feeder that you referred to in the photO<Jrap ? 
I 
I 

A. Hum -- about approximately a fifty -- fifty 

100 P<>und sacks. 

I 
i 

..... 
I 

.. 
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I 

Q. That was in the first feeder? 

2 A That is right. 

3 ~ How much of the total would that have been? 

4 A. Hurn -- 90•. 

5 ~ ~11 right. 

6 A. That was what was in that mill. 

7 ~ What did you do with the remainder? 

8 A. Put i.t in the first -- hum -- feeder on my way 

9 out in the front lot. 

10 Q. Was the feed mj.11 then, for all intents and 

11 purposes, empty? 

12 A. Yes, sir. 

13 Q. What did you do when you qot back to your fa~her a 

14 farm? 

15 A. Filled the mill back up again with half corn and 

16 went to the barn and got two more bags of supplement and put 
0 . 
~ 17 ~ 

them in the mill1 then parked it back under the shelter again 
:: 

N 18 
0 

~ Now, on January 9, 1979, after you had completed 
0 
~ 

0 

-i 19 z the feeding process, what did you do then? 
..; 
z 
z 
~ 20 < 

A. I went to work on a tenant hous~. .. 
e 

21 Q. Was anyone with you? . 

22 ~ My brother and the man that works with us. 

23 0 What was the first notice or indication you had 

24 that something was wrong with the cattle? 

25 A. That afternoon my father came up and told us 
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there was somethinq wrong witlh the'.cattle over there and we 

2 had better come over with him and see what we could do and 

3 what the problcn was. 

4 What did you do when you got to where ·the cattle 

5 were? 

6 A. We saw that some wer.e dying and some were in 

7 distrC!ss,.so the first thing we did was run them all off the 

8 feeders and shut them away from any more feed. 

9 Q. Dr. Edwards subsequently came to the scene? 

10 A. Yes. 

11 Q. Do you YJlOW how uany cattle totally died in this 

12 particular incident? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

25 

A. 66~ 

Now, after it happened, Mr. Doggett, did you 

have occasion to take any samples from any of the feed what­

lvnr on your f&ther's farm? 

l A. The following morning, January 10th, I took 

anPles of the feed in three Eeeders and of the corn in the I -
lbina that I wao grinding from ant also in another bin where 

le hadn't used any corn from. 

So you took f iva samples? 
( 

A. •:'hat is right. 

\·Jhat did you do with those samples? 

A. Took them to Ivor to the regional laboratories. 

Q. Is that a part-of ·the state laboratory system? 

'\• 
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A. Yes. 

. 2 ~ Did you know at that time what had caused the 

3 death of the cattle? 

4 A. No, sir. 

5 ~ After the report of the chemist was received, 

6 what steps did you and your brother, Albert Jones and your 

7 dad take toward getting your situation such that you could 

8 feed aqain using the same feeder, feed mill? 

9 A. You mean the report of the chemis.t saying what 

10 the cause of the death of the animals was? 

11 ~ Right after you received that, what did you do 

12 about cleansing or decontami~atinq your equipment? 

13 Well, we received a process from the I think 

14 Princeton UniVt'!rsity whereby we cleansed the feed mill with 

15 dehydrated lime and Clorox. 

16 Q. During the interim ·between your r·iceiving the 
~ 
:E 17 
"' 

report and your decontamination, how were the {lattle tad and 
[;' 

N 
0 

18 what were they fed? 
::: 
0 

z 19 A. We were feedinq silage and hay. 
w 
z 
z 

~ 20 ~ For ny benefit, what is silage?. 

0 
u 

21 A. It is chopped stalks of corn with the grain 

22 chopped in it. 

23 ~ Did you use any feed meal in that process? 

24 A. Ho. 

25 ~ After your feed mill was decontaminated, did you 
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go back to f'.eedinq the cattle in the same way as you did on 

2 January 7th and 9th, 1978? 

3 1\. ~f ter w~ got the report back from this chemist 

4 that qave us the proc:ess and the mill was all right to use, 

5 we went back to using it. 

6 Mr. Doggett, j!lf.ter you opened the baq of 

7 Pro-Blend SO, you told us that you dumped it in. What did 

8 you do with the empty bag then? 

9 Threw it back in the' barn. 

10 Q. Where was it in the barn? 

11 To the riqht of the door. 1 

12 Wa~ it just lyinq on the floor? 

13 . .A. YeF., sir • 

14 Were there a number of baqs in there? 

15 
Half a dozen. 

16 Were they Pro-Blend 50 bags, clearly marked as 

17 
Pro-Blend SO? 
I 

18 
A. They had tags saying Pro-Blend SO. 

19 
Q. Did they show Southern States on them, also? 

A. Yes. 
20 

21 
Did you introduce any Phorate poieoning into 

22 your father's feed mill? 
I 

23 Not to my knowledge'·, no. 

24 Would you have done such as that?. 

25 No. 
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MR. WOODWARD: Answer these 9entlemen. 

. 2 

3 CROSS-EXAMINJ\TION 

4 

5 BY MR. DELK: 

6 O. Lo you know what Phorate smells like? 

7 A. I know what Phorate -- Thimet is. 

8 ~ Can you describe the odor? 

9 Hum I woultl describe it as atron9 and --

10 hum -- offensive. 

11 B It is readily recognizable~ 

12 A. Yes. 

13 G Is it an odor like anything else that you 

14 encounter on your farm? 

15 A. No, sir. 

16 Q. From any other chemicals that you may use on 
~ 
,. 17 
"' ~ 

your farm? 

.. 18 
0 
0 

A. It has a distin~t odor • 
~ 
0 

z 19 O. It doesn't take much of a quantity of this 
..; 
z 
z 
e 20 < 
m 

material to produce that odor, does it? 
0 
u 

21 A. No. 

22 ~ Did you come into contact with the bag that had 

23 a residue of this material in it? 

24 A. I never recognized it as being. 

25 0. Did you oome into contact with a baq that had 
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that odor? 

2 A. Not that I could detect, no. 

3 Q. Have you smelled this, detected this odor on 

A. 

7 Q. Have you ever used a Phorate.material on your 

8 farm? 

9 A. Yes. 

10 Q. Uh.at brand nam•::! was that? 

11 1'. Thimet. 

12 Q. Who man':.ifactures Thimet? 

13 A. I don't know. 

14 Q. Is it manufactured by Southern States? 

15 MR. WOODWARD: He doesn't 1'"..now. He oan 't 

16 tell you who manufactured it. 

17 

18 BY MR. DELK: 

19 It is not manufactured, to your knowledge, by 

20 Southern StateE>, is it? 

21 No, sir. 

22 When I say nyou", tam speaking of the -- we'll 

23 call it the Doggett farming operation that operates the 

24 . farming operation that you and your father and your brother 

25 were engaged in. 
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Where did you purchase Thimet from? 

2 A. Different places. The Thimet we usually 

3 purchased from <'~~.th~r Pr··:!scription Fertilizer Company in 

4 Ivor or Farmers Service in Smithfield. 

5 ~ You are not sure where? 

6 A. 1r:~11, T ha•ln 't used it in a good long time. 

7 Q. \.'1:1en is the last tiJ:•o that you re:.:all using it 

8 prior t;:> the incident on January 9? 

9 1\. Hwn -- soy beans in the spring of 1976, I think. 

10 Q. l·Fiat is Thi.met used for? 

11 A. It i:.l an insecticide. It '.is placed under the 

12 seed to keep insects f roro de~troying the seed. 

13 ~ Ia it later applied to the plant after the seed 

14 is gennina tcd? 

15 ~ It may be, but it is not, to my knowledge. 

16 o. Is that the only use you have ever made of 
~ 

" 17 
"' 

Thimet on the Doggett farm? 
·~ 

N 18 
0 

:ri. Yes. 
0 

0 

z 19 ~ Has Thimet ever been used for rodent control --
w 
z 
z 
e 20 
<( 
m A. Yes. 
e 

21 Q. -- on the Doggett farm'? 

22 A. Yes. 

23 ~ . How was it used for rodent control? 

24 ~ Placed in a burrow so that when the rat qoea 

25 through, they get it on their feet and lick it off, and when 
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'they drink water it would kill them then. 

2 It is Rn effective rat killer, ian•t it? 

3 Yes. 

4 When do you recall last using it for rodent 

5 control on your. farm? 

6 A. Rum -- I haven't used it -- I mean, I don't 

7 think I've used it. I think my father used it three or four 

8 years aqo. 

9 0. Do you know if anybody else has used it? 

10 A. Ne, I don't. 

11 0. Who has access to Thimet on your farm? Ia i~ 

12 locked up? 

13 A. Oh, no, it is not locked. 

14 0. How many people work on the farminq operation? 

15 
A. One man other than our family. 

16 
{\ Would that be your father, you, your brother, 

17 
Mike? 

18 A. Ri'1ht. 

19 
Q. And who is the other man? 

A. Albert Jones. 
20 

21 
0. All of you enter and have access to all of the 

22 
farm buildinqs at any time durin9 the day? 

A. Yes. 
23 

24 
Or ni9ht? 

A. Yes. 
25 

... ->-
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~ 

~ was there Thimet on your farm on January 9, 1978? 

. 2 
A. Yes. 

3 Q. WhGre was it locatE;ld? 

4 A. In a shelter -- hllr.1 -- in a workshop1 in the 

5 rear of a workshop. 

6 Q. How much qu.antity was on the farm? 

7 A. I believ(! -- hu!n -·~ one bag. Whatever the 

8 weight of that is, 10 or 15 pounds. 

9 Q. Thin-.et is sold in 20 pound bags, .three to th,. 

10 case, isn't it? 

11 ~ If you say so. 

12 i I'm asking you is it? 

13 ~ I don't know. 

14 Q. It weighs more than 10 pounds per bag? 

15 ~ I don't know; whatever is in a baq, that is 

16 what was there. 
0 .. 
~ 

~ 17 
~ 

·::' Q. Was it an open bag or a closed bag? 

N 18 
0 
0 

A. Closed bag. 
~ 
0 

z 19 0. !lave tl·.ere been other bags in addition to that 
..; 
z 
z 

~ 20 on the farm? 

s 
21 A. You mean prior to January the 9th? 

22 Q. Yes. 

23 A. Yes, we have ueed it. T?e spring before, '76. 

24 0. Where were the emrty containers? 

25 A. They were thrown zway or either burned up. 

.. 
' . ~6·. 



·2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
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14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
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~ Were there any other empty containers on the 

,farm on January 9th? 

Yes, th«1re was later found one in the feed barn. 

Now, when you say feed'barn you are referrinCJ to 

,the framed building where ·the Pro-Blend. and other supplement 

was stored, is that correct? 

2-E? 

A. That is correct. 

g. And tliat ia the frame building shown in Exhibit 

A. That is right. 

Q. 2-F? 

A. kight. 

Q. 2-G? 

,\, Yes. 

g. 2-ll? 

A. Yes. 

0. 2-I? 

A. Yes. 

THE COURT: I think you have sufficiently 

identified the building. Let's go on.-

MR. WOODWARD: We' 11 concede it is the aaae 

buildinq. 

24 BY MR. DELX: 

25 What are the dimensions of that buildin9? 

~'·1 , , .. 
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A. 20 by 30. 

·2 O. 20 feet by 30 feet? 

3 A. That is correct. 

4 O. Where was the empty Thimet box found in that 

5 buildinq? Where was it located in the buildinq? 

6 A. In the rear right corner. 

7 O. Where was the Pro-Blend stored in that building? 

8 A. In the front left corner. 

9 O. How much would you say that ia apart? 

10 A. 30 feet. 

11 O. When was the Thimet box diecovered? 

12 A. I believe Mr. William Simmons or either Herbert 

13 Jones found it there when we were going through the barn 

14 lookinq for a possible cause. 

15 O. Was this an empty Thimet baq or a box? 

16 A. A box. 

~ 
:E 17 .. O. When you purchase 'l'himet, you purchase it in --
·~ 

N 
0 

18 there is more than one bag? Three bags to the box, are tl•3re 
0 

0 

z 19 not? 
w 
z 
z 
e 20 
"' 

A. It is in a box and the bags are.contained in the 
m 

8 
21 box. 

22 O. Do you know how many baqs? 

23 A. I believe three. 

24 O. Where are the other ba9s? 

25 A. Well 

t 
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O. You had one full baq of Thimet on the farm, is 

'that correct? 

A. That is correct. 

0. And that had not been opened? 

A. No. 

0. Where were the other two baqa? 

A. They had been destroyed and burned or thrown 

away. 

0. Do you know that? 

A. I throw all the ba9s away ~· we use them. We 

either burn them up or .throw them away as we use them. 

·· Now, Mr. Doqqett, no one had any part in mixing 

, any of the cattle feed that was mixed on January 7th and 

completed on January 9th? 

No one but myself. 

On the usual.occasions, but not necessarily with 

11 reqard to January the 9th, you would take a 100 pound baq of 

1s Pro-Blend SO and -- what is this bag con•tructed of? 

19 

20 

A. 

0. 

Plastic. Liqhtmatarial. 

Ia it like a plastic cloth? Is.it a woven type 

21 of cloth or is it solid plastic sheet? 

22 

23 

24 

25 

A. No. It is woven ··cloth, I believe. 

MR. WOODWARDS Is that like the one -- is that 

like the Pro-Blend? 

Mil. DELK: Yes. 

79 
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Your Honor, at this point, for identification 

·2 I would like to enter this aa Defendants' Exhibit 

3 No. l. 

4 THE COURT: You want it marked for identificatio ? 

5 MR. DELK: Yes, sir. I'll get him -- I was going 

6 to introduce it. 

7 THE COURT: Let's go ahead and let him identify 

8 it. 

9 

10 BY MR. DELK: 

11 O. Would you describe this, Mr. Doggett? 

12 A. That is just a common Southern States feed bag. 

13 O. Is this similar to the type of bag in which 

14 Pro-Blend 50 is purchased? 

15 A. Yes, air. 

16 O. Is this a 100 pound size bag? 

~ 
~ 17 ~ 

A. Yes. 
·::' 

N 18 0. Is this the manufacturer's name and material 
0 
0 

0 

z 19 as you recall the Pro-Blend SO bags on your farm have bean 
~ 

z 
z 
;: 20 constructed of? 
~ 

c 
w 21 A. Same material. 

22 O. How was this bag sealed? 

23 ~ Sewn across the top approximately where this 

24 
black line is. 

25 0. Folded over or.doubled or simply sewn? 
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I 

. I A I believe just simply sewn. · 

2 THE COURT: The southern States bag will come 

3 in as both defendants or which one? 

4 MR. HARRIS: Both defendants. 

5 THE COURT: Both defendants? All right. 

6 This will come in. 

7 MR. DELK: It is Mr. Harris'a bag. I am 

8 introducing it. I don't want to steal his bag. 

9 THE COURT: Thia will come in as both defendants' 

10 Exhibit No. 11 both Southern States and Farmers Service 

11 Exhibit. I'll mark it a11 such, as' both defendants•, 

12 because we have two. 

13 (Southern States baq waa received in evidence 

14 and marked as joint Defendants' Exhibit No. 1.) 

15 

16 BY MR. DELK: 

17 O When you opened the bag of Pro-Blend so, I trust 

18 you picked it up to dwnp it into the hopper on the mill, is 

19 that correct? 

20 A. Yes. 

21 ~ Would you describe the consistency of Pro-Blend 

22 SO? 

23 A It has a -- it ia a ground meal texture to it. 

24 ~ When you pour it into the hopper -- how lar9e 

25 generally would you describe the openin9 on the hopper that 
., j '·· 
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you poured into, the hopper on the mill that you poured the 

. 2 supplement into? 

3 A. Two foot square. 

4 O. Did you dump the whoie bag at one time or did 

5 you have to, more or less, qradually feed it into the hopper? 

6 A. Just dump it all at once. 

7 ~ It would hold 100 pounds? 

8 A. With the auqer runninq. 

9 0. Did it ever create dust or any of. that? Did 

10 dust ever come up when you poured it into the hopper? 

11 A. Sometimes. 

12 O. How about on January 7th? 

13 A. I don't recall. 

14 O. But there could have been? 

15 A. I would ima9J:ne so. 

16 O. There could have been creation of some dust? 

~ 
~ 17 ~ 

A. Yes. 
·:: 

N 
0 

18 O. What does Pro-Blend SO smell like? Does it have 
~ 

z 19 an odor? 
..; 
z 
z 

~ 20 A. It smells just like any other f~ed. It is not 

0 
u 

21 a distinct odor. 

22 O. Do you detect the smell or the odor of Pro-Blend 

23 50 when you are pouring it into the hopper of the mill? 

24 A. You can, yea. 

25 ~ Do you recall whether you detected it on January . 
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7th? 

2 No. 

3 Did you smell any Thimet or Phorate when you 

4 poured the Pro-Blend 50 into the hopper of the mill on 

5 ,January 7, 1979? 

6 A. No. 

7 In that feedinq process, did you open two bags o 

s Pro-Blend 50 on January 7th? 

10 On January 9th, after you ~inished feeding the 

11 returned back and then repeated that process, did 

12 

14 Did you detaot any odor of Phorate at that time? 

16 Did you detect any odor of Phorate or Thimet 

11 when you were auqering the final mixed feed from the feed mil 

1s into the feeders at the feed lots? 

19 No. 

20 How close do you stand to the f~ed mixer, the 

21 mi.xinq mill, when you begin to load or dump corn into it? 

22 A. Hum -- anywhere from 10 to 25 or 30 feet. 

23 You are standing at the controls to the corn 

24 auger? 

25 No. You just pluq it in and then you can walk 
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around, if you want to. There are windows you can watch it 

2 fill up. 

3 g. Did you detect any odor of Thimet at that time? 

4 A. No. 

5 O. Or the Phorate material? 

6 
A. No. 

7 
g. Do you recall anyone other than your father ~ain 

8 Thimet for rodent control on the farm? 

9 A. No. 

10 O. You have seen him do it? 

11 
A. Yea. 

12 
g. Was he the only one who participated in rat 

13 
control or rodent control on the farm? 

14 
A. No. 

15 
g. Ia it possible that aC1Deone else could have also 

16 used it for rodent control? 
~ 
~ 

:E 17 
"' 

A. Yes. 
2 

N 
0 

18 ~ Where were the rat burrows that you attacked wi 
0 
~ 
0 

z 19 Thimet, we might say? 
..; 
z 
z 

~ 20 A On the corn bin. 
.,,, 

3 
21 g. Were there rat burrows around the barn where 

22 you stored your supplement? 

23 A. Not that we could put 'l'himet in. Not that we 

24 could qet close to to put Thi.met in. 

25 0. Excuse me, I didn't hear. 
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A. Not that we could get close enough to put in 

2 Thimet. 

3 The rat was killed because it picked up this . 
4 Thimet material on its feet? 

5 Yea. 

6 And it could carry it around with it in ita 

7 feet or its hair, is that correct? 

8 It gets on its feet. It licks it feet to get 

9 rid of it, of the Thimet, and then water causes it to die. 

10 The intake of water. 

11 Q. Do you use burlap bags on your farm for either 

12 storage of -- do you use it for storage of feed? 

13 Yes, sir. 

14 Where do you acquire burlap bags? 

15 
A. From feed stores, from used supplement bags. 

16 Did you have burlap bags in the same barn, t±e 

11 feed barn where the supplement was stored? 

18 A. Yes. 

19 What type of floor does the feed barn have? 

20 Does it have a floor or is the feed stored on the qround? 

21 Wooden floor. 

22 0. How old is the feed barn? 

23 Fifty years old. 

24 Is there any straw stored in the feed barn? 

25 No. 
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~ Has there ever been any in there? 

2 A. No. 

3 O. Have you ever seen rats or mice in the feed barn? 

4 A. Yes. 

5 ~ Did you Bee a rat or a mouse or rodent in the 

6 vicinity of the feed bar!'l within a month before January 7th 

7 and a month after? 

8 A. I don't recall8 

9 ~ Do you know whether any of the state or other 

10 off iciala who were inveatiqatinq this incident discovered 

11 rodents in the feed barn? 

12 A. I do not know. 

13 O. It is probable that there were, at least around 

14 the feed barn? 

15 A. Yes, sir. 

16 
MR. WOODWARD: I object to what is probable. 

0 . 
~ 17 
~ 

THE COURT: I sustain the objection. 
~ 

18 
0 
0 

0 

19 BY MR. DELK: 
z 

~ 

z 
z 

~ 20 
O. Do you ever use other aupplemen~s in your cattle 

0 
u 21 feed? 

22 A. Yea. 

23 Q. What type of supplements? 

24 A. You mean different brand names? 

25 Q. Yes, sir. 
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·A. Hum --·Purina~: 

2 Well, do you ever use Terraycin in your cattle 

3 feed? 

4 Yes, sir. 

5 What does that look like? 

6 A. It has a greenish color. Much the same 

7 consistency as as reqular supplement. 

Q. a · What size baqs does that come in? 

A. 9 50 pounds. 

10 0. You buy that mixed in a salt, don't you? Is 

11 that TM-10? 

12 'A. You can, yea. 

13 0. Trace mineral salt, do you ever use that? 

14 A. Yes, sir. 

15 Q. What is trace mineral salt? 

16 A. Salt combined with trace minerals. 

17 0. What color is that? 

18 J\. Red. 

19 Q. Livestock mineral supplement? Do you ever use 

20 that? 

21 A. Hum -- yes. 

22 0. How do you purchase that? 

23 A. Bum -- 50 pound baqs, I believe. 

24 Q. What color is that? 

25 A. Gray or brown •. 
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~ Do you ever mix these in with the Pro-Blend and 

2 the hay or straw? 

3 r~. Yes. 

4 Q. Did you do this on -- where are they kept? 

5 A. In the -- hum -- supplement barn there. 

6 ~ Did you have any on hand on January 7th? 

7 A. Ho. 

8 {'. You had no other supplement other than Pro-P·lend? 

9 A. No. 

10 O. When did you have them last on hand before 

11 January 7t ·1? 

12 A. Sometime during the month of December. 

13 Q. What happened to the TM-10 that you purchased 

14 in Dacemt,e~· at the same time that you purchased the Pro-Blend 

15 A. I used it all. 

16 ~ Did you use any of these supplements or 
0 . 
~ 

~ 17 ~ 
materials r.;.n January 7th when you mixed the feed? 

·~ 

N 18 
0 

A. No. 
0 
~ 
0 

z 19 ~ On January 9th when you remixed the feed after 
.., 
z 
z 
e 20 
~ ., feeding the cattle? 
0 
u 

21 A. No. 

22 MR. DELK: That is all I have, Your Honor. 

23 THE COURT: Do you have any questions, 

24 Mr. Harris? 

25 MR. HARRIS: Yes, sir. 
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THE COURT: Is your examination goinq to be 

2 long? 

3 .r-m. HARRIS: Judge, I was goin9 to mention, 

4 I would say so. 

5 THE COURT: Gentlemen, this would be a good 

6 time for us to break for lunch. Now, since we do 

7 have a right good ways to travel to be able to eat, 

8 for the benefit of those folks out of town, I'm going 

9 to reconvene about 2:15. We'll recess until 2:15. 

10 Now, ladies and gentlemen of the jury, I want 

11 you to be thinking about this. I'll get an answer 

12 from you when you get back for you to pheck on your 

13 situation. Obviously, this case is going to take 

14 some time with the witnesses that we have and the 

15 complexity of the case. I don't know whether Judge 

16 Willia..~s or Judge Godwin talked to you originally or 

17 not, but we usually try to quit around 5:30, but it 

18 would be the Court's desire, if it is agreeable with 

19 you folks, to continue on somewhat later than that in 

20 this particular case today. I want to.try to finish 

21 this case in two days if possible, so you folks go 
(' 

22 home and think about getting your affairs in order. 

23 If possible, the Court does want to continue on 

24 possibly somewhat later than 5:30. It may be at least 

25 until 6:30 and possibly 7:00 if it is agreeable with 
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you folks, so eat a good lunch. 

·2 If you can, I'd like to continue on at least 

3 that long tonight, but if that is not agreeable with 

4 you folks, if any of you have to quit at 5:30, I can 

5 accommodate you tomorrow. All right. 

6 MR. WOODWARD: Might make the statement, Mr. 

7 Dwight Doggett, Jr., he has an extremely bad tooth. 

8 He is supposed to see the dentist or call him at 1:30. 

9 THE COURT: I understand Mr. Doggett's problem. 

10 Maybe he can get in and get back, but it is five after 

11 one. His examination may take a good period of time. 

12 I think we ought to break for lunch. 

13 MR. WOODWARD: I was just asking that he be able 

14 to call his dentist. 

15 THE COURT: Certainly. Excuse the jurors. 

16 Ladies and gentlemen of the jury, remember my 

17 instructions about discussing the case, deliberating 

18 . among yourselves while you are at recess. Try to get 

19 started here at 2:15. 

20 Sheriff, excuse the witnesses and advise them 

21 that we will reconvene at 2:15. 

22 The Court stands adjourned until that time. 

23 (A luncheon recess was taken, after which the 

24 trial continued as follows1) 

25 
. ·tit·. 

t 
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AFTERHOON SESSION 

{The witness resumed the stand.) 

.BY MR. HARRIS~ 

Mr. Doggett, in addition to being a colleqe 

!graduate, you have been involved in farming for quite sometim , 

rtght? 

A. 

Q. 

}\. 

Q. 

Yes, sir. 

You y.,urself knew the danger of Thimet? 

Yos, sir. 

If. the least bit of it gets in the cattle food, 

rou know that t.here is a danger that it could spread to all 

ithe cattle 

Yos. 

-- if they eat it, and that it takes very little 

17 of it to do that damage? 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

A. 

Yes. 

You have known that for quite sometime? 

Yes. I didn't know the degree that -- I didn't 

know the strength of it, but I knew it was stronq. 

Q. 

1\, 

Q. 

A. ' 

Had you read anything in regard to Thimet? 

Hurn -- ~he label of the containor. 

There are warnings on there, are there not? 

Yes. 

91 .. 



A. D. Doqgett, ,Jr. - Cross mi 
(\ J\rnerican Cyanamid makes that, isn't that right? 

. 2 }\. I don't --

3 I). Makes Thimet? 

4 A. I don't know. 

5 0. Would you describe as best you could the odor 

6 of Thimet? 

7 l\. Hum stronq, offensive. 

8 Q. Strong and of!ensive? 

9 1\.. Yes. 

10 0. Does it smell like anything you h1ve ever smelle 

11 before? 

12 A. No. 

13 Q. Is it the type of thing that it comes to you 

14 and you smell it you would have t:o turn your head? 

15 ~ You would want to, yes. 

16 O. On that Saturday morninq when you were mixing 
0 
~ 

:E 17 
"' 

the Pro-Blend, you had to reach down and open a 100 pound baq 
·~ 

N 18 of Pro-Blend, right? 
0 

::! 
0 

19 A. Yes. 
z 

"' z 
z 

g 20 0. Then you lift it? You have to lift it over this 
.. 
0 
u 21 rear hopper and pour it in? 

22 A. Yes, sir. 

23 ~ I take it that lifting a 100 pound bag you would 

24 get it at least somewhere close to your nose? 

25 A Bum -- about waist high. 
.... 
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~ About waist high? 

2 1\. Yes. 

3 Then you have to put it over into the hopper and 

4 let the 100 pounds just fall in the hopper, right? 

5 A. Yes. 

6 And that creates some dust? 

7 A. Yes. 

8 What were weather conditions that morning, do 

9 iYOU recall? 

10 
A. No, I don't. 

11 
Q. As far as you know -- excuse me. Was it raining 

12 
:or snowing or anything like that? 

13 A I don't know. 

14 At that time that you emptied those two bags of 

15 Pro-Blend into the hopper, with your head right over that 

16 hopper, you did not smell this offensive Thimet, did you? 

17 A. No. 

18 Q. Then when you had finished mixing that with the 

19 ¢orn let me ask you this: while you wer•i there and knowing 

20 tµ1e mixer that you have that augers the Pro·l31end up into the 

21 
~orn, does it --

22 
A. It. augers from the rear of the mill to the center 

23 of that large chamber and then it is taken up in it. 

24 That is done while you are standing there? 

25 A. Yes. 

'' 93· ·'.'" . . 



A. D. Doggett, Jr. - Cross 

~ 1\nd while you are going down the highway? 

2 1\. Yes. That is all done while you are there. 

3 ~ While all of that was qoinq on, did you smell 

4 any Thimet? 

5 1\. W'=lll, as soon as you dumped the last bag, you 

6 shut the top and it is still going on up in there then. 

7 Q. I see. But - in any event, I thi.nk the answer 

8 would be no? 

9 1\. No. 

10 ~ Then do I understand that from Saturday morning 

11 until Monday rno~ning the mix stayed right there by the barn? 

12 ~ It stayed under the shelter. The mixer stayed 

13 under the shelter. 

14 ~ Could you show me on the photograph where it 

15 stayed? 

16 ~ It is to the rear aa you look at the large --
0 
~ 
~ 

"' 17 
"' 

~ All right. 
0 

~ 
18 ~ The photograph there where the two bins are the 

0 

z 19 same size. You see sort of in the middle of the photograph 
w 
z 
z 

:: 20 4 
there. 

"' 
3 

21 ~ ~ll right. 

22 ~ Bare. It is right through here, behind the --

23 down the hill. 

24 ~ Behind it and down, the hill? 

25 A Yes. This is the top of the building here. Thi 
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is all down the hill. 

2 

3 

4 

Now, where is your home? 

Ovar here. 

over here? So actually the mixinq mill would be 

5 behind those two railings there?, 

6 

7 

~ Here is the driveway here that goes through here. 

Well, did you have to -- actually, you put the 

8 Pro-Blend over here, didn't you? 

9 A. Yes. You drive here and through this driveway. 

10 Through this driveway and parked the mixer in 

11 back of these tin or galvanized bins? 

12 A. Bins. 

13 All right. During the few days that that mixer 

14 st·:Jod there, did you '1ave occasion to !lee it at any time? 

15 

16 

11 and 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

0. 

A. 

Q. 

Well 

That would be all day Saturday, all day Sunday 

I saw it in passing. 

In passing? 

What do you mean, see it or inspect it? 

First, uid you see it? 

Yes. 

Did you inspect it? 

No. 

In passing, what do you mean? You went around 

... . 95 ... 
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I 

there to look at it or went around behind the bina to loo:~ 

2 at it? 

3 A. Well, each time you drive around the yard, you 

4 can see it. 

5 Q. nut the house i.s over here? 

6 A. Yea. 

7 Q. Did you see it between the two? 

8 A. To the right of where I pointed out the driveway 

9 was. 

10 Q. Does the farm have a fence around it? 

11 A. Yes. 

12 Q. Now, who would have access to -- strike that. 

13 Exhibit 2-E, is that the bin that you dumped the 

14 Pro-Blend in? 

15 A. Yes. 

16 Q. And as you pour that, this looks to be an auger 
0 
~ 

~ 17 ~ 

down at the bottom. Is that augerinq all the time? 
~ 

N 
0 

18 A. Yes. 
0 
~ 

0 

•Z 
19 ~ You are creating more dust, right? 

w 
z 
z 

~ 20 A. Yes. 
m 

0 
u 

21 Q. When you went back Monday morning to actually 

22 feed the ca.ttlo, did you get anywhere near the bin -- I mean, 

23 the food mixer? 

24 ~ I was near it when I was placing the peanut vine 

25 in it. 

96:. 
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0. Is this a matter of putting the peanut vines in 

2 the top of that mixer? 

3 A. No, on the fold-down part. 

4 
0. Conveyor? 

5 A. Yes. 

6 {\ 6h, I see. There was, I understand, a Thimet 

7 box in the area where the Pro-Blend was stored. 

8 A. Yas. 

9 Q. And that had been there before thj.s happened? 

10 A. Yes. 

11 Was there not also a bag of Thimet in that area? 

12 No. 

13 Q. There was a baq of Thimet on the farm, was there? 

14 A. Yt:~S. 

15 Q. Where was it? 

16 In a shop area. 

17 Where is the shop.area? 

18 A. Hum -- to the right of that driveway where I 

19 showed you I drove the feed mill there. 

20 Within how many yards would you- say of the 

21 Pro-Blend? 

22 50 yards. 

23 Has that bag of Thimet ever been found? 

24 A. F~s it ever been found? Yes, we found it in 

25 t.here. 

9? . • .. 
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Q. Sir? 

2 A. We found it in there after, you know, when we 

3 were looking for -- hum caus1::is or whatever or lookinq t.o 

4 see what chemicals were on the farm and whatnot. 

5 ~ You found the bag of Thimet? 

6 n. Yes, in the ahop with the other chemicals. 

7 ~ With the other chemicals? 

8 A. Yes. 

9 O. Now, you had Thimet being used as, I believe you 

10 told me, around the barn. 

11 MR. WOODWARD: Obje~tion to that, Your Honor. 

12 He did not state that. 

13 

14 BY MR. HARRIS: 

15 O. Well, I'll ask you did you use Thimet, put it 

16 in the holes armind the barn? 
0 
~ 

~ 17 ~ I\. No. 
.o 

N 18 
0 

~ You did not? Put had you seen your father do it 
0 

0 

z 19 A. ·no, I had not. 
w 
z 
z 
;> 20 
~ 

~ Had you seen Thimet used or put out by your 
"' 
0 
u 

21 father? 

22 A. Yes. 

23 ~ In any area? 

24 J\. Yes. 

25 ~ Where was that? 



A. D. Doqqett, Jr. - Cross. 121 I 

~ Around corn bina. 
2 

Around the corn bina? 
3 

A. Corn bins, yes, sir. 
4 

Are 1:.hey the same bins that you pointed out 
5 

to me? 

6 
A. Yes, sir. 

7 
Where would rats usually qet? Where did you 

8 
have the nost trouble with rats or mice? 

9 
A. Corn bins. 

10 
Would they get in the area where the Pro-Blend 

11 was? 

12 Yes. 

13 That was wide open, riqht? 

14 Yes. 

15 But you didn't put any -- you never saw any 

16 .Thimet used ~round that? 

17 A. No. 

18 De. you know why 'l'himet was not put there? 

19 tie didn't want it close to the food. 

20 Didn't want it close to the feed? It was all 

21 right to have it close to the corn~ 

22 Well, it was under the bin. 

23 You have kept Thimet in the area where the 

24 Pro-Blend was, haven't you? 

25 Yes. 

. .... 
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14 

15 

16 
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~ 

~ 17 
"' e 

N 18 
0 
0 
~ 
0 

Z, 
19 

..; 
z 
z 
0 20 
" "' 
0 
u 

21 

22 

23 

24 

25 

1.... D. Doggett, .Jr. - Cros a 

o Wasn't there some loose Thimet in the Pro-Blend 

barn or where you kept the Pro-Blend after all this happened? 

A. No. 

~ What was in there as far as Thimet is concerned? 

A. As far as Thimet, an empty box. 

. Q. An empty box? 

A. Yas. 

Q. Did you check the empty box yourself? 

A. I saw it after -- hum' -- either Mr. Simmons or 

Mr. Jones found it. · 

O. I intend to contradict you'on this, but you did 

not see any loose Thimet at that time? 

A. No, I did not. 

Q. You are sure? 

A. I did not. 

Q. In the area where you emptied the Pro-Blend into 

the mixer let's put it this way: that is right close or 

next to the barn where you keep the Pro-Blend, right? You 

hauled a mixer over to that area? 

A Yes, back it right up to the door. 

Q. Back it riqht up to get your Pro-Blend? 

A. Yes. 

Q. Right? 

A. Yes. 

0. You went back to examine everything at the farm 

; ....•• ,Ji·· 
. . ~~ . ! 
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directly after the cows died?· That would be the niqht of 

2 January 9th, riqht, or early January 10th? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. January the 10th. 

Okay. Were you looking for anything eapecia:ly? 

Any cause that would kill the cattle. Anything. 

When you were told by someone that it was Thimet 

that had killed them, did you do a mopping up operation 

around the barn? 

A. Yes. Ultimately cleaned the whole barn out. 

0. The whole barn? 

A. Threw everything out. 

The Pro-Blend 50 baqs that were in this barn, 

were there not about a dozen or so in there, if not more? 

A. There probably were several hundred tied up 

along the aides. 

0. Lying in the floor? 

A. Lying in the floor, six to ten. 

0. Six to ten Pro-Blend baqs lying around on the 

floor? 

A. Yes, sir. 

0. That is the way it was when you went back there? 

A. Yes. 

Q. Did you yourself examine any Pro-Blend baqs 

when you went back there on the morning of the 10th?· 

?'lo. 

·101; ·.·: . ·. 
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O. When you began your mopping up operations, we'll 

.• 2 call them, you did clean out the barn where the Pro-Blend 

3 was stored? 

4 A. Yea. 

5 tl What did you use to put the trash in that you 

6 got up? 

7 ~ Put it all in a large, two-ton truck. 

8 ~ Did you put it in a bag? 

9 ~ No, just put it in loosely because we had a 

10 great deal of feed in there where we had to throw away and 

11 we buried it all. 

12 O. A great deal of feed where? 

13 A. In the rear of the truck. 

14 ~ But when you were actually inaide that littlR 

15 place where you stored the Pro-Blend, did you use a broom to 

16 sweep up? 
~ 
~ 17 
"' 

A. Yes. I didn't do it, but my brother did. I 
2 

N 18 
0 

know he used the broom. 
0 
~ 
0 

z 19 ~ You didn't help do that? 
..; 
z 
z 
e 20 ., A. No, but I know who did it. 
m 

0 
u 

21 ~ Did you do any of the mopping up or sweeping up? 

22 A. No. 

23 tl Anywhere? 

24 A. Not in that barn, no. 

25 0. Anywhere? 

1Q~,.·' 
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A. Yes. I helped clean all the feeders out and the 

2 feed mill. 

3 0. You do use Pro-Blend baga to store things in, 

4 
don't you? 

I 
I A. 5 Yes. 

6 
{\ And one of the thinga that you might use 

7 

i 
1Pro-Blend bags for to store things would be trash? 

8 
I never stored any in a Pro-Blend bag. 

9 
What do you use Pro-Blend baqs for? 

10 
A. To regrind feed to uae in a bag form or we baq 

11 
our own feed in it and take it out in bags. 

12 
You bag your own feed? 

A. Yes. 
13 

14 
To feed your own cattle? 

15 
After we have already ground the supplement and 

16 
lcorn and whatnot. 

17 
Then do theae bags go back to where the Pro-Blen 

18 (is? 

19 

20 

21 

We have them in the barn beside us and we just 

iuse them over and over. 
I 

By that you mean the other room in the same area 

i 
22 where the Pro-Blend is? 

23 A. Yes. 

24 A room right there beside that one? 

25 A. Yes, sir. 

103 
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25 
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o. So all of those bags are in there, too --

A. Yes, sir. 

~ -- that you previously used to rebag that? 

A. Yea. 

~ Was it during the -- thia happened on a Monday 

night. When was it that you cleaned up? Was it the next 

aouple of days? 

A A week later. 

O. Not until after a week? 

A That is right. 

O. Well now, why ia that? Why did you wait a WP.ek? 

A. Because we were.waiting for the results to come 

back. We didn't know what had killed the cattle1 we didn't 

change it. We didn't do any kind of feeding anything. We 

ceased operations for that length of time. 

~ Well, are you saying that you did not do any 

work on the farm so far as cleaning up is concerned in a barn 

or wherever until after a week? 

to 

A. I buried cattle for three or four days. 

0. I'm sorry. 

A. I was burying cattle for three or four days. 

0. You were doing other things, weren't you? 

A. That is all I had time to do and hauling ail1'9e 

feed the cattle that we had left. 

O. How was that being hauled? What was it in? 

4" .,...: . 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A. 

0. 

A. 

0. 

others? 

A. 

'.sell. 

0. 

A. 

0. 

A. 

0. 

resale? 

A. 

0. 

A. 

0. 

A. 

'tO a farmer. 

A. D. Doggett, Jr. - Cross 

In a truck in bulk. 

Any in Pro-Blend baqa? 

No. 

Did you also sell silaqe in Pro-Blend baqs to 

I have never sold ailaqe in it, no. You don't 

Has your father? 

He never sold ailaqe. 

How about soy beans? 

We sold soy beans, not in baqs, but in bulk. 

Do you baq anything in the Pro-Blend bags for 

No. 

Have you ever? 

No. 

All riqht. 

Excuse me. I baqqed rye1 rye seed. We sold it 

MR. B.ARRIS1 Thank you, Mr. Ooqgett. 

.REDIRECT EXAMINATION 

24 ~y MR. WOODWARD: 

25 Mr. Doggett, just several qu•stions. 

1.05-'. 

127 



·2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

~ 
~ 17 
"' ·2 

N 18 
~ 
-; 19 
~ 

..; 
z 
z 
e 20 < 
m 

8 
21 

22 

23 

24 

25 

A. o. Doqqett, Jr. - Redirect 

In the right rear, I believe you testified, the same 

area in which the -- the left front, the Pro-Blend was baqged, 

there was a Thimet box. Was 'l'himet itself ever actually in 

the box or we1·e ba9a inside the box? 

~ There was no Thimet in it when we 

O. · The box itself? 

A. Yes. 

~ Thimet, in fact, does not come in boxes? It 

comes bagqed in boxes, does it not? 

A. Yee. 

~ Ia Thi.met widely used by farmers qenerally, 

products •imilar to it? 

A. Yes. 

O. 1;ow, if you will step clown here just a moment. 

Referrinq to Plaintiff'• Exhibit No. 2-M, if you will bold 

that for me, please. Thia buildinq here, the extreme left 

of the phot.oqraph is what? 

A. The feed barn, the aupplement barn. 

O. Ia that open door the one that we have been 

referrinq to? 

A. Yea. 

0. Where was the one bag o.f Thimet that you have 

ref erred to? 

A. In this building. 

0. In this building at the extreme right of the 

1.06 
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picture? 

2 A. Yes. 

. 3 
In the f eedinq operation did you have occasion 

4 to qo here and use any products in here whatsoever? 

5 No. 

6 Now, the one bag of Thimet, was that there 

7 j before January 7, 1978? 

8 I A. Yes, sir. 

9 

I 
Was it there in the same condition after 

10 \January 7, 1978? 

11 A. Yes. 

12 Mr. Harris has asked you on several occasions 

13 about smelling or the odor of Thimet. Are you referring 

14 there to the odor of undiluted Thimet? 

15 A. Yes. 

16 I Q. Have you ever smelled, for example, 3 pounds 

17 lof Thimet and 97 pounds of Pro-Blend mixed? 
I 

18 A. ?-Io. 

19 0. You don't know whether that has an odor or not 

20 then, do you? 

21 A. No. 

22 

~ame 
0. Now, were you there the day Mr. Herbert Jones 

23 there inspectinq the baqs? 

24 

I A. Yes. 

25 

I 0. Was that the date that the inspector took one 
• I .... :, 1.07 '·, 

I 
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I 



N 
0 
0 
~ 

0 

..; 
z 
z 

~ 
0 • 
u 

A. n. Doggett, Jr• - Redirect 

of the bags and sent it over to Richmond? 

2 Yea. 

3 Was that a Pro-Blend ba9? 

4 -A. Yea. 

5 Did he smell the baq himself? 

6 A. Yes. 

7 Did you, also? 

8 A. Yes. 

9 Did you smell anything then? 

10 A. No. 

11 When you-all did the aleaninq up, you said about 

12 a week later, did you know at that time the source of the 

13 poison? 

14 No. 

15 Did you learn that weeks later after the bags 

16 were examined? 

17 A. Yes. 

18 MR. WOODWARD: That is all I have. 

19 Thank you, Mr. Doqqett. 

20 THE COURT: Just a second, Mr. _Doqgett. 

21 Any further questions? 

22 MR. DELK1 I haV. none. 
•:. 

23 THE COURT: Mr. Harris? 

24 MR. BARRIS: No. 

25 THE COURT: You may step down, Mr. Doqqett. 
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16 
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18 
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20 

21 

,22 

23 

24 

25 

You may go back to your witness room. Don't 

discaaa your testimony. 

MR. WOODWARDS Your Honor, Mr. Doqqett is 

still having the tooth problem. 

THE COUR'l't Do you want to excuse him? 

MR. WOODWARD: I would ask that he be excused. 

Bia dentist is still in Williamaburq and he is waiting 

to see him. He is taking acme medicine now. 

THE COURT: Ia he 9oinq·to be available if 

either party needs to get in touch with him? 

MR. WOODWARD: Yea, air. 

THE COURT: Any objection on that? 

MR. DELK: No. 

MR. HARRISi No. 

(Witness was excused.) 

TBE COURT: Call Michael s. Dogqett. 

MR. WOODWARD: Michael s. Doqqett. 

THE COURT: Gentlemen, I ask counsel to 

assist the Court. None of these witnesses are in 
' 

the courtroom? 

MR. DELKs I have looked and I don't see any. 

'l'!tE COOR'!': None of yours, Mr. Woodward? 

MR. WOODWARD 1 No. 

MICHAEL s. OOGGE'l"l', called as a witness on behalf of 

4 
• • 1.08, 
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I 

the plaintiff, havinq been first duly sworn, was examined 

2 and testified as follows: 

3 

4 DIRECT EXAMINATION 

5 

6 BY MR. WOODWARD t 

7 You are Michael S. Doqqett? 

8 ·Yes, air. 

9 Michael, where do you live? 

10 A. I live at Route 3, Box 7381, Windsor. 

11 0. How old are you? 

12 A. 26. 

13 0. What type of work do you do? 

14 A. Farmin9. 

15 How lon9 have you been enqaqed in farming? 

16 Hum -- slnoe 1975. 

17 Here you raised on the farm? 

18 A. Yes, I was. 

19 In January of 1978, ware you involved in the 

20 feeding operation of the cattle which involved the three ton 

21 feed mill? 

22 A. No,· I waan' t.· 
' 23 0. Who did that work at that time? 

24 My brother. 

25 0. Did anyone assist him in doinq that work? 

t 1.10·3' 



M. s. Doggett - Direct 133 

A No, they didn't • 

. 2 
Mr. Doqqett, do you know what Thimet is? 

3 Yes, I do. 

4 Did you put· any Thimet in the feed mill, the 
I 

5 three ton feed mill? 

6 No, I didn't. 

7 MR. WOODWARD: Answer any questions of these 

8 qentlemen. 

9 

10 CROSS-EXAMINATION 

11 

12 BY MR. DELKt 

13 Have you ever used Thimet? 

14 Have I? 

15 Yes. 

16 Yes, I have. 

17 How have you come into contact with it? 

18 We have used it on soy beans, peanuts at 

19 plantinq time. 
I 

20 0. What color is it? 

21 A Hum_.._ kind of a qrayish brown. 

22 0. Do you racoqnize it when you aee it? 

23 I. If it is in a baq or box. 

24 0. If it is not in the package, do you recoqniza 
I 

25 it when you see it? 

·f' :11.1 ·. 



I 
M. s. Dogqett - Cross 134 

A. Ilum -- by odor, yea. 

·2 O. You may not recognize it when you see it, but 

3 when you are around it you know that you are near it, don't 

4 you? 

5 A. Yes, air. 

6 O. Because of the odor? 

7 A. Yes. 

8 O. Describe to the jury -- can you relate the odor 

9 of Thimet with anything else? 

10 A. I would say it smelled -- I don't know, maybe 

11 like wild onions. 

12 O. Doesn't smell like anything else on your farm, 

13 does it? 

14 A. Not that I -- some other chemicals smell like 

15 other chemicals. 

16 ~ Does it smell like anythinq else? 
~ 
" 17 
"' .o A. It smells like some other chemicals. 
~ 

N 18 
0 
0 

O. could yo~ mistake it for some other chemical 
0 

z 19 if you smelled it? 
w 
z 
z 
0 20 
" m 

A. You possibly could. 

3 
21 ~ What chemical? 

22 A. Maybe aff anate. 

23 O. It is not very pleasant to be around, ia it? 

24 A. No. 

25 0. Is it an overp<>werinq sort of odor? 

1.:12 .. 
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A. Yes. 

O. Have you ever used Thimet for anything else 

other than on crops? You just mentioned that you used it 

on soy beans and peanuts. 

A. 

0. 

A. 

0. 

control? 

A. 

g. 

A. 

0. 

A. 

0. 

A. 

~}. 

A. 

0. 

A. 

0. 

A. 

No. 

Have you ever used it for rodent or rat control? 

No, I haven't. 

Have you ever seen anyone elee use it for rat 

Yes. 

Who? 

I have seen my ~ather use it. 

Where have you seen him use it? 

Rodent burrows. 

Where? 

Underground. 

Are there any buildings on the farm? 

Yes, sir. 

What particular buildings? 

I have seen him use it around grain bins. 

Any other buildings? 

Storage, old storage houses, underneath fuel 

23 tanks. 

24 How about the barn where the food supplement 

25 was stored? 

.. 1.1.3. I 
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~ 
~ 17 
"' ~ 

18 
0 
0 

0 

i 19 
..; 
z 
z 
0 20 
~ 

'" 
0 
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21 

22 

23 

24 

25 

M. s. Doggett - Cross 

A No, I haven't. 

O. Has anyone else used it on the farm for rat 

control? 

A Not that I know of. 

O. When is the last time you have seen it used 

for rat control? 

A Three or four years a90. 

~ Where was the Thimet stored? 

~ on our farm? 

Q. Yes. 

A We stored it in the grain bin down the hill back 

behind, away from where we h~d the feed. 

~ Was it ever stored anywhere else? 

A Well, we always'stored chemical• in one bin and 

we took the chemicals out of that bin and stored them in a 

workshop and put corn in it was the only time we had chemical 

stored anywhere else on the farm. 

Q. How did the Thimet box get into the barn where 

the food supplement was stored? 

A Well, years before our farm ---before I came out 

to the farm ten years ago, chemicals were probably stored in 

that barn before the bin was put up. 

O. Did you see the Thimet box in the barn where the 

food supplement was stored? 

L Yes, I did. 

I 
136 1 
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Q. Do you know how lonq it had been there? 

2 I'd say it had been there probably at least 

3 1 I don't know, teri years. 

4 Q. Do yC>u know how·ionq it had been there? 

5 A. Do I know how lonq? 

6 Q. Are you sure it had been there ten y.ears? 

7 A I know it couldn't have been put there after tha 

8 I or 

9 ·in 

I 10 
I 

11 \was 
12 I 

when the biq bin was put up. No chemicals have been put 

that barn since then. 

Q. You cleaned up the barn where the food supplemen 

stored after the incident on January 9th, is that right? 

A. Yes. 

13 Q. Did you sweep it out? 

14 A. Yes, I did. 

15 When did you do that? 

16 A. Oh, I would say probably two weeks after it all 

17 happened. 

18 Two weeks later? 

19 Yes, probably. 

20 What did you do with the materials that you 

~wept up? 
I 

21 

22 A. We carried them to the county dump to be buried. 

23 Were you present when any officials from the 

24 

25 

state Agriculture Department or the Product and Industrial 
l . 
Regulati~na Department or county extension off ioiala were a~ 

1.15~' '.. 
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your farm investiqatinq? 

2 A Yes, I was. 

3 
~ Were you present with them when they went into 

4 and examined the storage barn where the food supplement was 

5 stored? 

6 A. On some occasions. 

7 ~ Not on every occasion? 

8 A. No. 

9 MR. DELR: I have no further questiona, 

10 Your Honor. 

11 

12 EXAMINATION BY MR. REEDs 

13 ~ Mr. Doggett, you say that after the accident 

14 you did not clean up the feed storage barn until two weeks? 

15 A Yes, sir. Well, it's been a -- approximately 

16 
0 

after everybody had gone and looked and taken a test. I mean, . 
~ 

:E 17 
"' ~ after they had gotten the results back. It was a good bit 

N 18 
0 
0 of time and everybody had done all their looking and 
0 

,z 19 researching. 
~ 

z 
z 

e 20 
~ 
m ~ Were you with Mr. Herbert Jones when he found 
0 
v 

21 the baq that was sent to the state laboratories? 

22 A Yes, I was. 

23 ~ Did he pick that bag up o~t of the pile of ba9a? 

24 A. Yes, he did. 

25 ~ About how many baqs would you say were in that 
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pile? 

2 A. Four baqs, to the best of my -- think it was 

3 four bags. 

4 Do you recall whether that baq was on the top, 

5 bottom or middle? 

6 A. No, I don't. 

7 You said that you have never or you generally 

8 don't assist Dwight in the mixing. 

9 A. No, I don't. 

10 You never do? 

11 I do, but not that one, I did not. 

12 {l Well, after these two weeks had passed and you 

13 ~inally went back to the feed storaqe barn to clean it up, 
I sweep? 14 id.id you 

15 Yes. 

16 What did you do with your sweepings? 

17 Put them in the back of a truck and carried them 

18 to the county dump to have them buried. 

19 ~ Bow did you get them from the barn to the 

20 truck? In a shovel? 

21 A With a shovel. 

22 ~ You didn't put them in a bag? 

23 A. No, I didn't. 

24 MR. REED: That is all, Your Honor. 

25 THE COURT: Anything further, Mr. Woodward? 



M. s. Doggett - cross 

MR. ·WOODWARD I No. You may step down. 

·2 THE COURT i Do you need this witness any 

3 further, gentlemen? 

4 MR. WOODWARD: No~ I ask that he be excused. 

5 He may be available further on request. 

6 'HIE COURT: Anything further? 

7 ?-IR. HARRIS: He' 11 be available if necessary, 

8 I take it? 

9 THE COURT: He can leave the premises but he 

10 can't remain in the courtroom. Of course, Mr. Doqgett, 

11 the witnesses were excluded. 

12 Call your next witness, Mr. Woodward. 

13 (Witness was oxcused.) 

14 MR. WOODWARDt Call Albert Jones. 

15 

16 
0 

ALBERT w. JONES, c~lled as a witness on behalf of the 
~ 
~ 

"' 17 
~ 

2 plaintiff, having been f lrst duly sworn, was examined and 
N 18 
0 

::: testified as followsa 
0 

z 19 
~ 

z 
z 

~ 20 D!RECT EXAMINATION 
0 
u 

21 

22 BY MR. WOODWARD: 

23 
O. You are Albtirt Jones, is that right? 

24 A 'l'hat is right. 

25 
O. Where do you live, Mr. Jones? 

1:.~~-, 



A. w. Jones - Direct 

A. Down here towards the farm. 

2 Q. Do you work for Mr. Dwiqht Doqgett? 

3 A. That is right. 

4 (.\ How long have you worked for him? 

5 A. I worked here twelve years. 

6 0. In January of 1978 when the cattle died, were 

7 you involved in the feeding operation at all? 

8 A. No, sir. 

9 Q. Did you take anything and dump it in the feed 

10 , mill in January? 

11 

12 

13 

14 

15 

16 

17 

18 BY MR. DELI<1 

19 

20 on the farm? 

21 

22 

23 

24 

25 

Ho, sir. 

In January of 1978? 

No, sir. 

MR. WOODWARD: Answer these qentlemen. 

CROSS-EXAMINATION 

Mr. Jones, have you ever worked with chemicals 

No, sir. 

Why? 

Because I don't fool with it. 

You don't want to have to fool with it? 

I said I don't read. I don't fool with it. 

141 
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O. You can't tell one chemical from the other unlea 
. 2 

you can recognize the package, is that correct? 

3 A. That is right. 

4 
0. Have you ever worked around the farm to kill 

5 rats? 

6 A. Yes. 

7 0. How have you done that? 

8 A. I ain't do it. 

9 Q. I thought I just asked you have you ever 

10 worked around the farm to kill rats •. 

11 A. ··. Yes, I worked around .there. 

12 O. Have you worked.at killing rats? 

13 A. No, I ain't killed no rats with it. I don't 

14 put that down. 

15 O. Put what down? 

16 A. f~t poison. 
0 
~ 

~ 17 
"' ·~ 

O. What do they use for rat poison? 

.. 18 
~ 

A. What you call it 

z 19 O. I'm asking you, sir. 
~ 

z 
z 
e 20 
"' "' 

A I can't read. I can't think o~ the name of it. 
8 

21 ~ Have you ever heard them say Thimet? 

22 A That miqht be what it waa. 

23 0. But you haven't ever worked with that? 

24 A. No. 

25 0 Do you know what it smells like? 

1.20 
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A. Yes. 

2 ~ You'd know it if you had worked with it? 

3 A. Yes. 

4 ~ It's been used to kill rats, hasn't it? 

5 A. Yes. 

6 ~ Do you know where it's been used around the 

7 farm? 

8 A. no, I don't. 

9 MR. DELRt I don't have any further questions, 

10 Your Honor. 

11 THE COURT: Any questions? 

12 MR. flARR!S: No, sir. 

13 THE COURT: All riqht. 

14 MR. WOODWARD: You can come down, please. 

15 THE COURT: Do you need this witness any 

16 turther, gentlemen? 

17 MR. WOODWARD: No. I would ask that he be 

18 excused to return to the farm. 

19 MR. D~LK: He can be excused, Yo\lr Honor. 

20 THE COURT: Mr. Harris? 

21 MR. HARRIS: Yes. 

22 THE COURT: Mr. Jones, you are free to qo. 

23 You can leave,but you can't come baak in the courtroom. 

24 (Witness was excused.) 

25 THE COURT: Next vi tness. 

12:1" 
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MR. WOODWARD: call Mr. William B. Simmons, III. 

2 

3 WILLIAM B. SIMMONS, III, called as a witness on behalf 

4 of the plaintiff, having been first duly sworn, was examined 

5 and testified as follows: 

6 

7 DIRECT EXAMINATIOH 

8 

9 BY MR. WOODWARD: 

10 ~ You are William B. Simmons, III? 

11 A. Yes, sir. 

12 Q. By whom are you employed, Mr. Simmons? 

13 A. Virginia Departrient of Agriculture. 

14 ~ Whut division of the Virginia Department of 

15 Agriculture are you employed by? 

16 A. Division of Product an~ Industry Regulation. 
0 .. 
~ 

"' 17 
"' 

~ How long have you worked for the Department 
.o 
~. 

N 18 
0 

of Aqricul t·.ire? 
0 
~ 
0 

'Z 
19 A. I am in my thirty-fourth year. 

w 
z 
z 
;' 20 ., Q. What type of work do you do for them? 
"' 
0 
u 

21 A. I am a requlatory inspector. 

22 ~ Mr. Simmons, are you familiar with the loss of 

23 66 head of cattle on the farm of Dwight Dc:'gqett in January 

24 of 1978? 

25 A. Yes. 

1.22·1· ·,a . 
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Q. After you were notified of the loss, did you qo 

2 to Mr. Doggett's farm? 

3 . I did, sir. 

4 l'1hile you were there, did you have occasion to 

5 take a number of samples of various feed? 

6 A. Whatever, I did. 

7 Do you recall exactly the samples you did take? 

8 MR. HAP..RIS: Establish when. 

9 MR. WOODWARD: I'll be glad to ask him. 

10 THE COURTs He said when did he take them. 

11 

12 BY MR. WOODWARD: 

13 

14 

15 

16 

17 

18 

I 
I 

After the loss on January 9, 1978, how quickly 

did you have the samples taken? 

A. I believe the first·trip I ~ade there was on 

the morning after the cows were dying the afternoon before. 

Did you take the samples at that time? 

A. I took samples that day. I came back the second 

19 ay and took S(lme more samples. 

20 

21 

22 

23 

24 

25 

Q. What did you take samples of? _ 

Took samples of the corn. 

Is that the corn in the corn bin? 

A. The corn in the corn bin; I took samples of the 
i 

~upplement in the barn. 

When you saw the supplaent in the,barn, what 

•. 1.~-~ ,.,,,,u. 
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did you take the samples of? 

' 2 A. One baq of supplame.nt that the Dogqett brothers 

3 informed me that went into the mixinq of the feed. 

4 ~. Was that a sealed bag of Pro-Blend in the barn? 

5 ~ It was not sealed: it was probably opened about 

6 six inches. It seems like, maybe, Dr. Edwards or somebody 

7 had gotten a sample out of it the night before. 

8 ~ You took a boring out of that bag? 

9 A. Yes. 

10 ~ In addition to those items, what else did you 

11 take a sample of? 

12 A Took a sample of th~ peanut vines and two 

13 samples, I believe -- one sample each from two oow feeders. 

14 ~ Did you take a sample from the feed mill itself? 

15 A. I did that on the second day, sir. I took two 

16 samples, if I recall right, one from the. back part of the 
0 .. ... 
"' 17 .. mill where the supplement is poured into the au9er there, 
·~ 

... 18 
0 

and. the hoppe~. I ":c:-,ok one sample there and one out of the 
~ 
0 

19 inside of the mill i.tself. 

20 ~ What did you do with those samples, Mr. Simmons? 

21 ~ I mailed them to the Virqinia state laboratory 

22 in RichmondA 

23 O. Is that the normal course that is used? , 

24 

25 O. Did you label.each of the samples? 

. -. 1.24··; 
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A. I did, sir. 

2 Is that customary, also? 

3 (Witness nodding head affirmatively.) 

4 Have you received test results from the state 

5 laboratory of those sa:nples? 

6 Yes, sir. 

7 Mr. Simmons, were you present when Mr. Jones 

a discovered the bag which was subsequently sent to Richmonu 

9 for analysis of the residue in the bottom? 

10 A. No, sir, I wasn't present when he found them. 

11 I saw the bags in the barn when I drew the samples, but I 

12 wasn't present when the bags were bundled and sent to Richmon • 

13 MR. WOODWARD: That is all I have. Thank you, 

14 Mr. Simmons. 

15 

16 CROSS-EXAMINATION 

17 

18 BY MR. DELK: 

19 You first went to the farm on the morning of 

20 !January 10th? 

21 A. I would say it was the morning after the cows 

22 started dying in the afternoon. I think the 10th is probably 

23 riqht. 

24 0. Well .. if the cows were discovered to be dyin9 

25 on January 9th, you went there the next morning? 
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A. I think that is right, sir·. 

. 2 O. Where was the first plaoe that you went? 

3 A Well, the first place I went was to Mr. Doggett' 

4 home and was informed that they were down at the pasture 

5 where the cows were. So I went down to the pasture and I 

6 found Mike helping with the burying of the animals. 

7 {l. They were buryin9 the cattle that morning 

8 already? 

9 A. Yes, sir. 

10 ~ Did you know at that time or have any suspicion 

11 as to the cause of death? 

12 A. Uot at that tir.te until I went back and started 

13 the process o~ getting the samples. Then when we came back 

14 to the cow femler to get the two samples, that was the time 

15 that I told them, I said, •1 think I know what killed your 

16 cows.a I saic~ •r smell Thimet." 
0 
;': 
,. 17 .. 
~ 

n. Your purpose in being there was to aa•ist in 

.. 18 0 determining the cause of death, is that correct? 
~ 
0 

~ 19 z A. That is right. 

20 ~ You first smelled Thimet at the feeders? 

21 A. That is right. 

22 Q. Wl'~s the odor pronounced? 

23 A. Yes, sir. 

24 0. now many feeders· did you detect this odor from? 

25 A. Just the two, · sir. 

. -· 
1.26.;·,1 · 
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~ They were on the county road across the highway 
2 

from the Doqgett farm place, is that correct? 

3 
A. Yes, sir, that is correct, sir. 

4 
Did you detect the odor of Thimet anywhere olae? 

5 
A. Well, I didn't until the next day when we went 

6 
back to draw samples. Mr. Pearson called me from the office 

7 
and asked me to 90 back and check the feed mill to see if the 

8 
Thimet possibly went in through the mill. 

9 
I went back and found the Doggett boys again. We went 

10 
back to the mill, and that is when I smelled Thimet at the 

11 mill. 

12 Q. You could smell the Thimet in the feed mill 

13 itself? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Yes, sir, you could. 

Could you smell it at a distance from the feed 

ill? 

I ;~ Well, I could. I am a little allerqic to 

~0himet, and I could probably detect it as far as from here 

b probably the table. 

Where I'm sitting? 

Yee. 

Possibly even ten feet or more? 

Yes, maybe ten feet. 

Q. Would you describe the odor of Thi.met? 

Well, it is a very potent chemical. It -is 

1.27 
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organic phosphate and has a very peculiar odor. To me it 

·2 is a sickening odor. 

3 Q. Is it overpowering? 

4 ~ I would say so. 

5 ~ You wouldn't want to work around Thimet 

6 particularly, would you? 

7 A. No, sir, I wouldn't. 

8 ~ Probably couldn't, could you, if you are 

9 allergic to it? 

10 L That is right. 

11 ~ Did you detect the odor of Thimet anywhere 

12 else on the farm? 

13 A. Well, the second cay when we were under the 

'14 shed and got the sample out of the feed mill. 

15 ~ Was that January 11th? 

16 A. January the 11th we came back, qot the two 
0 

~ 
:E 17 .. 
e 

samples out of the feed mill. I opened the barn door, and. 

.. 18 
0 
0 

it was about four -- I'd say three to five bags or empty 
... 
0 

~ 19 z. bags layinq on the floor. I picked the bags up and smelled 

20 into some of them. I said, "These small like Thimet," and 

21 being around the mill and having the Thimet in my thought, 

22 I just considered possibly that was where the odor, you know 

23 ~ But you also deteotQd then an odor of 'l'himet 

24 inside the barn where the ,food supplement was kept? 

25 MR. WOODWARD: . I object to that. He di~n't .. 
1.28}·'' 
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answer that. He specifically said the exact opposite 

2 from that. 

3 . THE COURT: Let him answer the question • 

4 
. , 

MR. DELK: That is what I understood --

5 THE COURT: You called him as your witness. 

6 

7 BY MR. DELK: 

8 Did you smell Thimet inside the barn where the 

9 food supplement was stored? 

10 I said I smelled it in the baqs. I wasn't 
I 

11 
1inside the barn: I was standing on the ground at the door 

12 where these empty hags were. 

13 Could you detect it before you picked the ba9s 

14 up? 

15 N(•, sir. 

16 When you picked the baqs up, did the smell 

11 ;beoome obvious at that time? 

18 Well, I could smell the odor of Thimet, but I 

19 :wis -- I just threw it off as probably -- I was at the mill 

20 and had the odor of 'l'himet in my mouth. I just remarked to 

21 ~ike, I said, nAll these bags smell like Thi.met." But· I 

22 ~aid, "I quess it is because I have been close to it.p I 

23 ilaid the baqs down riqht. in the door where I found them. 

24 Did you see any Thimet around the barn? 

25 A. No. 
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~ Did you see any Thimet containers around the 

·2 farm? 

3 ~ I think there was one empty box in the back of 

4 the barn, but it was not disturbed. 

5 Q. Did you see any bags of Thimet on the farm? 

6 A. No, sir. 

7 Q. Did you see whether there were any? 

8 A. I asked if some of the boys had used any, just 

9 inquiring in general, and they said they hadn'.t. 

10 MR. DELK: That is all. I have,. Your Honor. 

11 

12 REDIRECT EXAMIUA'l'ION 

13 

14 BY MR. WOODWA.ll.D : 

15 Q. Mr. Simmons, you say that the second day you 

16 went there there were some bags lying in there on the 
0 ;: 
,. 17 .. storage --
E 

N 
0 

18 MR. WOODWARD1 Excuse me, Your Honor. 
:! 
0 

~ 19 i Mr. Harris, go ahead. 
... 
z 
z 
0 20 >-.. MR. HARP.IS: We were just trying to determine 
m 

0 
u 

21 whether we had anything to ask. Excuse us. 

22 MR. WOODWARD: Excuse me. 

23 MR. HARRIS: No, that is all right. 

24 THE COURT1 All right, Hr. Woodward. 

25 

.l.3Q., 
f' •• . ~ . 



2 

3 

4 

5 

6 

1:1. B. Simr.tons, III - Redirect 

.BY MR. WOODW.ALO: 

You said the second day you went, which would 

have been Jan'tary l lth, that you smelled it that day in the 

:feed mill. 

Right. 

'.:'hen in the area where the Pro-Blend was stored 

7 :there were some bags on the floor. 

8 A. 

9 Q. 

10 li. 

11 0. 

12 !YOU smelled 

13 

14 

15 

Right at the door, yea, sir. 

Right at the door? 

Pight. 

Then outside you picked those up, 

into each one? 

I was standing on the ground. 

Put each one up to your nose? 

I assume, and 

I said if it was five of them I, maybe, smelled 

16 :in three of them. I detected the odor. I just threw it off 

17 !as maybe it wa;:J the odor I had in my system from smelling 

18 it at the mill. 

19 So at that time you .assumed that the 'fhimet 

20 wasn't, in fact, in the bag? 

21 

22 

23 

24 

25 you? 

Yes. 

J-\.l though there was the odor? 

Yes. 

You didn't send those bags off to the lab, did 

i.3t··, 
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I 
?lo. 

2 MR. WOODWARD2 That is all I have. Thank you, 

3 Mr. Sit!'rons. 

4 THE COURT: Just a second, Mr. Delk. 

5 ~r. Harris, any questions? 

6 

7 RECROS~-EXAMINATION 

8 

9 BY MR. REED: 

10 Q. !1r. Simmons, you say that on the day you went 

11 out to take snrne samples from the feed mill that the smell 

12 ot Thir.tet was around that area and that is how you got it 

13 in your nose. 'l'he day that you found the three bag• in the 

14 storaqe barn 

15 A All right. Yes, sir. 

16 Q. 'I:'he day that we have been talkinq about, that 
0 

~ 
,. 17 .. is the day that you smelled Thimet? 
-~ 

H 18 
0 

A The taking of the samples from the feed mill, 
~ 
0 

... 19 z right. 
,.; 
z 
z 
0 20 .. 
c 

o. Immediately after that you went to the storaqe 
m 

0 
u 

21 barn and picked up several bags and every baq smelled like 

22 it had Thimet in it, did it? 

23 A Not ~~ the bags that I smelled in, yes, sir. 

24 ~ And you just dismissed it as being the residue 

25 in your own system, either your nose or whatever, is what 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

w. a. Simmons, III - Recross 

made it smell that way, did it not? 

A. Rig-ht. 

~ This is not uncommon for this smell to stay 

with you tor several hours, is it? 

A. Well --

~ Sometime a? 

~ It wouldn't stay that lon9, but I didn't walk 

re than ten.feet from the mill to the barn door. I 

it as being 1n my· system. 

You don't question that now, do you, the fact 

hat you disr.u.ssed it as being in your system? 

MR. WOODWARD: I object to that queation1 

that calls for speculation by the witness. I don't 

know what good that would do. 

'XHL COUR'l': lle can still remember what was 

ther~ then and later, but I don't exactly understand 

the question. Dut qo ahead and answer the question. 

Y MR. REED: 

~ Do you still feel that that is what it was, 

that it was just the Thimet in your system? 

MR. WOODWARDS Well, Your Honor 

TIU; COURT s I' 11 sustain the objeotion. 

MR. WOODWARD: Objection to the question. 

It is a8kin9 this man' to speculate on somethinq that 
.. 

·i.aa-·, 
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h.e told its what he knows. 

2 THE COUFT: I don't think he can speculate. 

3 The objection is sustained. Re can tell us what he 

4 knows, bt;t he can't conjecture or speculate. 

5 

6 BY MR. REED: 

7 O Mr. Simmons, when you went out there the first 

8 time, did you <• c;k the boys where the bags of Pro-Dlend were 

9 t.hat they had l'~ed? 

10 A. ~.·es, sir, I did. In fact, I think Mr. Doggett 

11 told me it was a ba•J in the barn, but I went to ask the boys 

12 what ingredients went into it, gntting the ingredients for 

13 the sarnpleR. 

14 O Did you ask the boys where they had placed the 

15 empty bags? 

16 
~ I didn't have to ask them; I could see them 

0 

;': 
,. 17 .. right there in the door. 
~ 

.. 18 
MR. REED: All right, sir. That is all. 

0 

:': 
0 

~ 19 MR. WOODWARJ'): Thank you, Mr. Simmons. 
Z• 

,.; 
z 
z 
0 20 ,.. .. T!!r: COURT: Do you need this witness any 
m 

0 
u 21 

further, gentlemen? 

22 
HR. WOODWARD: I would ask that he remain 

23 briefly, Your Honor. 

24 
'!'HE COt1RTt All riqht.. 

25 
MR. WOODWARDs . In hopes that we can let him 90 

1.34, 
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I 

as quickly as possible. 

·2 TIIE COURTz You will remain in the witness 

3 room. Don't discuss your testimony with any other 

4 witness. 

5 (v:.'i tness was excused.) 

6 M?.. woonNARD: Thank you. 

7 TI!F. COURT: Call your next witness, Mr. Woodward 

8 MH. WOODWARD: Call ·Herbert Jones. 

9 

10 HERBERT .JONEf., called as a witness on behalf of the 

11 .plaintiff, having been first duly sworn, was examined and 

12 'testified as follows: 

13 

14 DIREC'-' EXAMINATION 

15 

16 

17 ~\ You are Herbert Jones? 

18 A. Yes, sir. 

19 f). Mr. Jones, where do you live? 

20 ~. I live in Isle of Wight County, Route 2, 

21 · Smi thf ··. eld. 

22 Q. What type of work do you do? 

23 ~ I am employed by VPI Extension Service and I 

24 ian\ the county agent f.or Isle of Wight County. 
i 

25 Q. How long have you bP.en county agent? 

13S. 
· .. j . 
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A. 22 yea:rs; I have been here 15. 

2 Q. 'What does a county agent generally and brief:..7 

3 do? I realize there are a number of jobs. 

4 A. Well, the job is primarily trying to take the 

5 technical information from the land qrant university and put 
.. 

6 it in understandable form so that the farmer ca.n take researc 

7 data and interpret.. it and use J t tn any way that he can to 

8 improv~ tha standard of living. 

9 Basically, primarily in this county, my job entail• 

10 working with the adult farners primarily in the production 

11 of commercial agr.ictll ture economy as it relates to the soy 

12 beans and peanuts and livestock. 

13 Q. You are an employee of th•l state, are you not? 

14 A. '!'hat is right. 

15 ~ Are you familiar with Dwight Doggett losing 

16 66 head of cattle in early January, 1978? 

~ 
" 17 .. A. Yes, sir, I am. 
·~ 

.. 
0 

18 0,. l.'',en did you first becom1~ aware of it? 
:::: 
0 

; 19 z 
~ I first beea..~e aware of it when Mr. Doggett 

20 came into the off lee with some feed samples under his arm 

21 and he said, "Herbert," he said, "I lost some cattle.• He 

22 said, "Here are some feed samples and I'd appreciate if you'd 

23 see if you can find out what killed the cattle." 

24 ~ After that did you have occasion to 90 to Mr. 

25 Dogqott's farm? 

1..~. 
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A. Yes, I did. Samples were forwarded to the 

2 laboratory in Richmond for analysis. 

3 

4 

(l. 

}\, 

Did you label those samples? 

We have a standard procedure that we use to 

5 send the samples off. There were five samples that he had 

6 taken from the farm from various locations, and they were 

1 labeled as samples 1 through 5 and they were labeled as 

a feed cattle and so identified that when the laboratory tested 

g them in Richmond they would know that they came from Mr. 

10 Doggett., from Isll 9 of Wiqht Cour.ty to the county agent or 

11 through my o'f fice. 

12 Did you follow the normal course of conduct in 

13 . sending the samples to Richmond? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Y~s, sir, I did. 

nid yo11 receive a copy of the report froro the 

·Division of Consol .id.at~:] I.abor-1. u·;ry Services concerning the 

samples? 

A. 

Q. 

Yes, I did. 

Now, following January 9, 1978, did you have 

occasion to go to Mr. Doggett's farm, the home place itself? 

A. Hum -- on two occasions immediately after 

becoming aware that the animals had died from some reaaon 

or. another, :t went to the farm where they actually die'i and 

witnessed the ( ispcsition of the carcasses, the cattle 

actua! ly bein':.t put in the ground. Also the not the same 

15~ 
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dny, but within a reasonable len9th of time, I had occasion 

2 
to viRit the home place you made reference to there for the 

3 reaso, of checking with the two sons who were in the process 

4 of decontaminfl.ting the mix mill that was used to mix the 

5 feed. 

6 
~ Were you interested in trying to find the source 

7 of the problem? 

8 
~ Well, I think everybody was. It was quite a 

9 
mystery why this nur.tber of cattle died so suddenly, and it 

10 
had to be some reasonable explanation as to what happened. 

11 
But not only was I interested in trying to find out why the 

12 
cattle died, what killed them, but, you see, he had a large 

13 
quantity of f~ed. It was contaminated with something, a 

14 
foreign substBnce, and we didn't know at the time what it 

15 
was that was capable of killing this number of head in a 

16 
short period cf time. 

17 
I had contacted the people that make -- well, I'll 

18 
back. up~ This was several days lat~r. I was tryinq to help 

19 
him follow the decontmnination procedure once it was 

z 
0 20 ,.. established that it was a chemical pesticide by name -- that 

21 
is what I was goinq to say. I contacted the company that 

22 
made this product and they, by phone, told me what to do 

23 
or how to tell the farmer what to do to decontaminate the 

24 
mix mill so he could clean this u~ and continue to uae it. 

25 
G When you vent. there, Mr. Jones, on one of your 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

I 
I 

I 
I 

I 
!visits, did you have occasion to go in the little storage 

/barn where the food supplement, feed supplement was stored? 

! 
I 
' 
I 
I 
I 
I 

r. Yes, I did. 

Q. lUl right. 

.\. We were trying to find the source of whatever 

/contaminated it. Well, at that time that I went, it had 

/been established by the lab that the chemical that was 

/responsible for the death of these animals was organic 
I 

I 
iphoaphate, Phorate or Thimot. 

18 / rule out peanut vines because l'.ltey came back negative. The 
I 

19 I only other thing put in there was the protein supplement in 
I 

20 j concentrate use. 

I 
21. I 
22 I 

Pro-Blend 50? 

A. Yes, that is wl"·at the report labeled it aa auch, 

23 and that was what was on the tag in the storage room where 

24 th8Y kept the feed. 

25 Did you find a number of ba9s on the floor? 

139·· 
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~ Yes, I did. I asked Mike, his son, I said, 

2 •would you establish the sequence of evente? Would you 

3 sho., 1ue the bar.J9 that you opened that morninq? • He said 

4 tha~ he just threw a.11 the empty bags in· the floor over there. 

5 I asked him if he'd mind if I looked at them. Be said, •No, 

6 90 ahead," so I started plckinc;r up some bags. 

7 o. Oid you smell in the bags? 

8 A. I did. 

9 ~ Did you put your head down to them? 

10 ~ Y~s, I did. 

11 O. What die you f !nd? 

12 A. In smelling the bags I fC>und a bag that had a 

13 forei9n odor t·:> it. It was not assooiated with the feed. 

14 This is the baq that I sent to the lab aqain -- or not again, 

15 the same baq, ~:ut eer t to the lab a9ain for analysis to see 

16 what was in it. 
0 

;! 
:E 17 II: 

~ D~d it have a small residue in the bottom of 
~ 

N 18 
0 

the bag? 
~ 
0 

~ 19 ,z 1\. !1·. did. Very small amount. The bag vaa emptied 

20 out, but it Wa$ some residue that was left in the ears, in 

21 tha bottom cf 4.he hag. This bag smelled like it bad some 

22 kind of chemical ·1n it.. The bag was sent to Richmond. 

23 O. Did you E>end that bag to Richmond? 

24 A. I. did. 

25 Q. Has it pr.oper1y labeled? 

1.49 _, :' 
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A. Yes, sir. 

2 I 

' Did you send it in the normal course in 
3 

a:::cordance wit.h your instructions and --

4 
l~. 'I:. i:, s , .sir • 

5 
-- standard procedure? 

6 
A. S•:int it to the same labi same man. 

7 
Did you receive the report from the atate 

8 
laboratory? 

9 
A. Ye$, sir, I did. I received it baok1 I think 

10 
you have pr•)bably got a copy there. 

11 
MR. WOODWARD: Answer these gentlemen. 

12 

13 
CROSS-I::XAMI\'!J\TION 

14 

15 BY MR. Dl~Ll(: 

16 
Mr •. Jones, do yo:.1 :re:~l<~mber what day of the week 

17 Mr. Ooggett came t.o your office with feed sample•? 

18 A. I believe ,January the 9th, the day that the 

19 cattle --

20 Q. Hhat ti.me of day was it? 

21 .1\. T .,:o;.il ·l i;;'.=Jtal'.Jlish tht~ tirnr! before lunch. I didn' 

22 document it. 

23 Q. Was it Monday or TUesday, do you recall? 
24 

A. I don't remember. Does anyboc1y have a aalendar? 

25 Do you know what the 9th is? 
•I '· . 
! 
i 1.4t~. 
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13 

14 

15 
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~ lf January the 9th was a Monday, is that the 

day he came, January the 9th? 

rrl·i(:· best 1 remember now, the cattle died on the 

9th. Now, you have probably seen a letter that Dr. Edwards 

has already sent oat. 

Q. ~:t;,ll, 1 'r,1 asking yo:.~. l 'm trying to eatablish 

when he cam€: tv your. c.ff icf.: fi.l:~•t. 

A. I ~an't swear that he came on a Monday or TuesdaJ 

or Wednesday, but when he di--' conic· it was in -- in my opinion, 

it was before l u.nchtime. l would put. the ti":le at 10: 30 to 

,. 
·:i/· 

.. , .. 

A. 

1~~ · .. :hat when yol!. irru:ned.i.ately Wf:nt to the faxf"I.? 

No. 

You waited until the next day? 

No. 1 iml"lecliately put the samp 1.es in the mail 

17 that afternoon. 

18 o. Were tht'~ 'i".1uryi.n9 the cattle that &fternoon? 

19 

20 They werei' 

21 Yos, sir, they wore. They were buryin9 the 

22 cattle when I went. to the farm .• 

23 Q. Sc.> .it was prolably 'i'uesday afternoon when you 

24 went to the far1n, was .i ~.:. not? 

25 A. 1.t is poesi.ble·. 

164 
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O Did you yourself take any samples of feed or 

2 qrain? 

3 No. 

4 Do you know how Mr. Doqqett -- do you know how 
. 

5 the samples that were qiven to you that were sent to Richmond, 

6 do you know how they were taken? 

7 Mr. Doqgett told me that they were taken from 

a the various feeders that were in the feed lots where the 

g cattle were. 

10 0 You understand that Mr. Doqqett took the samples 

11 or someone for him took them? 

12 Yes, air, I understood that he took the samples 

13 immediately and brouqht them to me. Now, whether Mike or 

14 Dwiqht, Jr. or himself took them, I couldn't tell you. 

15 Do you know how they were taken? 

16 A. I didn't witness the samples beinq taken., I 

11 would assume that they were taken from the feeders and moved 

1a by a scoop or shovel or somethinq and put in a brown paper 

19 bag that I received them in. 

20 Now, the chemical Thimet, who manufactures that? 

21 A. Cyanamid. 

22 American Cyanamid? 

23 A. Yea, sir. 

24 You called them for instructions on how to alean 

25 the feed mill? 

1.4:a·~. 
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A. Yea, sir, that is right. 

2 Q. Now, the chemical is sold under the brand name 

3 of Thimet? 

4 A. That is right. 

5 0. Did you see any Thimet on the farm? 

6 A. tto, I didn't. 

7 Q. Did you see any Thimet containers on the farm? 

8 A. I saw a box, a case, you know, that they put 

9 the bags in. They come eo many bags to a case. ·1 saw a 

10 pasteboard container that was there,· but I asked if· anythin9 

11 was in it and they said it waa empty and I didn't disturb it 

12 because it had about six inches of dust on it, and if aomebod 

13 had tampered with it, I don't think it would have been in 

14 that condition. 

15 Q. Did you see any other 'l'himet on the farm? 

16 A. No, I didn't aee any Thimet then. I aaw a 
0 
;! 
:E 17 .. box. 
·~ 

.. 
~ 

18 Q. Did you investigate to determine whether there 
0 

~ 19 
" 

was any on the farm? 

20 A. Hum -- not other than just askin9 Mr. Doggett 

21 had he used any Thimet in the last year. 

22 a. What was his reply? ' 

23 A. They hadn't, to my knowledqe, on the farm in 

24 three years. 

25 a. Mr. Dogqatt said it to you? 
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A. That is what Mr. Doqgett told me. 
I 

2 Do you recall what day of the week it was that 

3 you found the bag that had the odor in it? 

4 I do. It was on a Monday because I was on m~ 

5 way across the road to Jon Boling and when I arrived at the 

6 farm it was pouring down rain, quarter to two, and I got to 

7 .the meeting at 2 c 00. 

8 Thia was a week after the incident --

9 A. Yes, sir, right. 

10 -- that caused the cattle to die occurred? 

11 That is r.ight. Approximately a week. 

12 Did you go into the storage barn on the Tuesday 

13 when you went to the farm? 

14 No, I didn't go to the home place that day. 

15 When was the first time you went to the atoraqe 
I 

16 barn where you found the bags? 

' 17 A. The Monday that we just mentioned when I was 

18 qoing to the ASES meeting. 

19 Th1t was the first time you went? 

20 Ye.s. 

21 So you don't know what happened in that barn or 

22 ~hat may have happened before the cattle died? 

23 No. 

24 Do you know what may have happened in the barn 

25 between the time that the cattle died and you 9ot there to 

1.45 
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find the baq? 

A No, I don't have any idea. Now, can I just say 

something? 

O No, sir. 

TBE COURT: Just answer the question, 

if you would. 

THE WITNESS: Yes; air. 

THE COURT: But you can explain your anawer. 

I will allow you to explain your answer. 

BY MR. DEidCi 

0. All right. 

A I did not qo until that date. 

~ And the odor was apparent in one ot the empty 

baqs that you picked up? 

A.. Yes, sir., 

~ How many baqs are there or empty baqs on the 

floor? 

L I did not count them, but I would say a dozen 

or more. 

O. A dozen or more? Bow many did you pick up? 

L Four. 

O. You picked up four? 

A. Right. 

0 And there were·others on the floor? 

G 
·.~· 

' . 

146 
J... •. 
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A. Yes. 

·2 0. Several of them? 

3 A. Yes. 

4 0. You could only detect the odor in one of the 

5 baqs? 

6 Yes, that is riqht. 

7 And that waa the baq that you -- did you send 

a that to Richmond yourself? 

A. 9 Yes, sir, I did. 

0. 10 Did you send any other bags to Richmond? 

A. 11 No, I didn't send but the one bag. 

Q. 12 All right, air. 

A. 13 I picked up four and only one of them had the 

14 bdor to it. 

15 o. So that is the only one that you smelled? 

16 A. Only one I sent. I left the other three in 

11 the pile with the rest of them. 

18 

19 

20 

21 

22 

23 I 

24 

25 

Did you recognize the odor when you detected it? 

Yes, I had -- from the report knew that 

You knew what to look for? 

Right. 

But you 

A. I know what it said. I can't swear that '!'himet 

as in that baq, but it had a Phorate -- it had an unusual 

ldor not associated with feed. 
I 
t 
i 

• 

1169 
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0. And you thought it probably was Thimet? 

2 
A. I thought it was. 

0. How strong waa the odor out of that bag? 
3 

A. It was -- Thimet is a very toxic material. I 
4 

5 
poked my head down into the bag, and when I got to my meetinq 

6 
I got a headache. My eyes got rad and my throat started 

7 
tightening up and I knew that I had breathed in the Thimet. 

8 
Not enough to hurt me, but I knew that I had been exposed to 

I it. 
9 

I felt like that was the chemical, the same thing we 
10 

11 
were looking for was in that baq, and this is the bag tha~ 

12 
O. Did you detect the odor before you actually 

13 
picked the bag up? 

14 A. No, no, I didn't smell it until I put my head 

15 down in the bag or opened the bag up and took a whiff of it. 

16 MR. DELK: I don't have any further questions, 

17 Your Honor. 

18 TIIE COURT1 Mr. Harri•" Mr. Reed? 

19 MR .. REED: No, sir, Your Honor, we have no 

20 questions. 

21 THE COURTi No questions? 

22 MR. BARRIS1 Let ma ask one question. 

23 

24 EXAMINATION BY MR. 1IARRIS1 

25 0. When this thio9 first happened, when Mr. DoCJqett 

1.48 
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came in your office, you suspicioned at that time a phoephate 

or Phorate, didn't you? 

A. Sir, when he brought the samples in --

Yes. 

A. -- I smelled all five of them. I mean, normally 

,when you are looking for a foreign 

Yes, sir. 

A. substance in a feed, you smell it because I 

lknow what qood, clean feed smells like. I wasn't aware 

the chemical in question was Thimet at that time. 

But it was a chemical? 

I was identifying in my own words, in my opinion, 

the teed was contaminated with a chemical. 

Did you voice your suspicion to Mr. Do99ett 

1 t that time when he first came in after you smelled --
1 

1 A. Yes. 

-- what you thought was a chemical? 

A. I don't remember my exact words, but I said, 

~Mr. Doggett, it smells like to me by taking this feed, there 
I 
is a chemical here, there is a foreign material here. I 

fon't know what it is, but it -ells atrait9e .• • Be said, 

~That is what I am here for. I want you to find out what it 
I 

I 
is." 

So the first time you saw him, the day after 

25 this happened, he realized yo11r suspicion that there was a 

., •4 149 
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chemical invol·J'ed, right, because you told him so? 

2 A Well, I told him it smelled like a chemical 

3 to me. Now, whether or not he was aware of this before he 

4 got there, I don't know. 

5 Did you tell him it smelled like Thimet? 

6 No. 

7 0. You deny mentioning Thimet to him? 

8 I don't -- I didn't know it was Thimet. 

9 o. I know you didn't, but didn't it smell like 

10 that to you? 

11 I couldn't swear to it, that it did, because 

12 it is so many materials. Now, it could have been diazinon 

13 or something else. 

14 0. Could be, but Thimet has a very distinctive 

15 odor, doesn't it? 

16 When a farmer is using Thimet in the field and 

17 you smell it and see it back on the truck, well, you say, 

18 "That is Thimet." But when you bring some in a bag that is 

19 not marked, I can't sit here and tell you I can identify 

20 Thimet from diazinon. 

21 0. Does Thimet smell different from other chemicals? 

22 Yes, sir, each chemical has got its own odor, 

23 but I am not 

24 You don't know? 

25 I don't know the smell of five feed samples and 

150 
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say, "You have qot Thimet in here." 

0. No, that is because you are smellinq one. 

Could you not distinguish it from the other chemicals? 

A Well, it smelled like a foreiqn -- it smelled 

like a chemical that should not have been there, but which 

one it was, I don't know. I didn't tell him in my opinion 

it was Thimet. 

~ But you told him in your opinion there was a 

chemical involved? 

A. 

Q. 

Yes, sir. 

That waa the first day? 

~ Yes, that was the first day that I had any 

knowled9e ot the loss. 

~ All right. 

A. 

0. 

And proceeded, you know, to have the samples -­

Then you went out to the barn, and that was a 

17 week later? 

18 Well, the report had oome back, too. 

19 ~ You went back to the farm, and that was a week 

20 later, right? That was the 16th, wasn't it? 

21 A Sir, I went to the farm the cattle were beinq 

22 :bur iad on. 

23 ~ Listen to my question. The next time you went 

24 'to the farm to look was on the 16th of January? 

25 A. I don't remember the exact date, but it was --

151 
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I 
it could have been that long. ! 

I 

·2 O. Well, it was that morninq that you were speaking 

3 of that you were able to pinpoint so well? 

4 A. Yes, sir. · 

5 (.\ Was the 16th, and that waa it, riqht? 

6 A. It was a Monday. 

7 0. That waa a Monday? 

8 A. Riqht. 

9 0. We have determined pretty well that that happen 

10 on the 9th. 

11 A. Yea. 

12 0. So that would be a week later that you went back 

13 out to the farm? . 

14 A. All right, sir.' 

15 O. And that ia when you went in and found thi• 

16 dozen bags of Pro-Blend, right? 
0 
;: 

" 17 .. A. They were empty bags layin9 on the floor. 
e 
.. 18 
0 

O. Also bags all around the side, were there not? 
0 ... 
0 

, 19 
Z• 

A. You may have some pictures to prove it, but I 

20 didn't see a lot of bags around the sides. I saw the pile 

21 of bags in the floor. 

22 O. A pile of bags? 

23 A Pro-Blend. 

24 ~ Were there any hanging around ti¥! aides that 

25 you recall? 

... 
152 
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A I do not recall seeing. 

·2 All riqht. Just answer my question and that 

3 is all. I'm not trying to prove or disprove anything. 

4 I asked you simply if you did aea any baqs hanqinq 

5 1around the sides of the walls. 

6 A. No, sir, I did not see any bags hanqinq around 

7 )the sides of the walls. 

8 But at l~ast a dozen bags in the floor? 

9 A. Yes, sir. 

10 And you picked up four of them? 

11 A. Yea, air. 

12 And you sniffed them? 

13 A. Yes, air. 

14 You found one that smelled of a chemical? 

15 A. Yes. 

16 Could you identify the chemical then? 

17 No, sir, I could not. It smelled just like 

1a he told me not to say anything but yes or no -- but with 

19 the Court• s permission, 1:he odor associated in the fourth bag 

20 I picked up smelled just like the odor in the five bags that 

21 Mr. Doggett brought in my office a week before. 

MR. HARRIS: I think that is all. ' Thank you, 22 

23 Mr. Jones. 

24 THE COURT I Anythinq further? 

25 MR. lfOODWARD: ·One final question. 

·:·w 
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REDIRECT EXAMINATION 

. 2 

3 BY MR. WOODWARD: 

4 The bag was a Pro-Blend Southern States bag 

5 that you smelled the chemical odor in? The one that you 

6 sent to Riclunond was a Southern States baq? 

7 Yes, sir, it was a Southern States bag. 

8 All right, sir. 

9 MR. WOODWARD: That is all I have. Thank you, 

10 Mr. Jones. 

11 THE WITNESS: I can't swear fifty cents it was 

12 Pro-Blend, but it was ~ Southern States bag. 

13 THE COURT: Do you want Mr. Jones to remain? 

14 May he be excused, gentlemen? 

15 MR. WOODWARD: I ask he be excused. We have 

16 the riqht to recall him. He'll be in Smithfield and 

17 he can come. 

18 THE COURT: Gentlt'.men, is that agreeable with 

19 you to excuse him on the basis that he will be available 

20 MR. DELK: Yes, sir. 

21 MR. HARRIS: Fine. 

22 (Witness was excused.) 

23 THE COURTi Gentlemen, let's take about a five 

24 or ten minute recess. 

25 Just a second.· 
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MR. WOODWARD: Your Honor, may I ask a question 

before you do that? 

THE COURT: Just a second. Ladies and qentlamen 

of the jury, I realize you don't have a jury room to 

go to Wlless we look you up back here. I'm not qoinq 

to do that. If you have to qo down and use the bath­

room, whatever, just don't discuss the case amonq you. 

I ask if there are spectators in the courtroom, don't 

discuss anything with the jurors since we are in a 

very tight situation here with having rooms for people 

to qo to. 

If you will follow that request, the jurors 

can move out. 

Just a minute. What ia your question? 

MR. WOODWARD: Your Honor, my inquiry -- before 

lunch you asked the jurors if they would find out -­

we have a number of other witnesses, and depending 

upon how lonq you intend to go, to determine the 

sequence in which I call them. 

THE COURT: Any of the jurors object t:o goinq 

until about 6:30 or 1:00? If you have some problem 

now, it miqht be I thouqht maybe you'd rather'do 

it today rather than tomorrow. Possibly if we go to 

6:30 tonight or maybe 7:00, we can finish this case 

tomorrow, hopefully. ·I'm riot going to promise that. 

1.55 
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We'll qo until at least 6:30 and probably that 

2 will be about as late as we'll want to qo. But we ara 

3 goinq that lonq. 

4 Let's take about a five minute recess. 

5 Court stands in recess. 

6 (A short recess was taken, after which the trial 

7 continued as follows1) 

8 MR. WOODWAlUh I call Mr. F. c. Gritfith. 

9 'rill'. COURT: Mr. Griffith. 

10 

11 F. c. GRIFFI:'l'H, called as a witness on behalf ot the 

12 plaintiff, havinq been first. duly sworn, was examined and 

13 testified as followsr 

14 

15 DIRECT EXAMINATION 

16 

17 DY MR. WOODWARD: 

18 You ara P. c. Griffith? 

19 'l'hat is correct. 

20 Mr. Griffith, where do you live? 

21 I live in Richmond, Virginia, air. 

22 Dy whom are you employed? 

23 A. Employed by the Commonwealth of Virginia. 

24 What department or division of the commonwealth 

25 of Virqinia are you employed by? 

156 
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~ Presently l am employed by the Department of 

General Services, Division of Consolidated Laboratory Service • 

O. What type of work generally do you do in that 

capacity? 

A. I am presently employed as an analytical chemist 

My title is supervisory chemist for pesticide residue 

analysis. 

How lonq have you been so engaged in that type 

of work for the state? 

A. 

0. 

A. 

Since 1960, sir. 

lihat type of educational background do you have? 

The state requires I have a bachelor's deqree 

in chemistry. 

From what university? 

U:niversity of Virginia. 

n.1ve you been engaged in chemical analysis 

~ontinuously from 1960 until the present? 

A. Except for two years when I served in the 

United States Army. 

MR. DELK: Your Honor please, I would 

stipulate to his qualifications to testify as 

to the analysis of the materials, if this ia what 

he intends to testify about. 

MR. WOODWARD: That is correct. 

THE COURT: Mr. Barria?· 

t.5? 
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i. 

MR. HARRIS: Yes, sir. 

THE COURT: All right, gentlemen. It is 

stipulated his qualifications to analyze material• 

f.or chemical substances. 

MP. WOODWARDs Yea, sir. 

TEE COURT: Well, he is an expert in that 

field. All riqht, sir. 

9 BY MR. WOODWARD: 

10 Mr. Griffith, I direct your attention to the 

11 loss ot some cattle on the farm of A. DWiqht Doqqett here 

12 in the Isle of Wight County in January of 1978. I ask you 

13 whethe1:- immediately followinq that, January 13, 1978, and the 

14 days following, you received a series of sample• to be 

15 analyzed by you as a chemist? 

16 A series of samples, yes. We did receive some 

11 samples. 

18 Did you perform various tests on those samples? 

19 Yes, sir. Tests were performed by our 

20 laboratory staff. 

21 Now, I believe there are a number of reports 

22 which you do have relating to that. I would direct your 

23 attention to your records, and counsel for the defendant.a 

24 have copies of these, aervice sample 4380? 

25 All right. 

1.58 
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~ What was the identity of the sample beinq 

2 tested? 

3 A. The sample, sir, tested is corn feed. 

4 Do you have a notation where it was from? 

5 A. The sample came from Mr. Dwiqht Doggett throuqh 

6 1the extension service, Mr. Herbert Jones. 

7 MR. WOODWARD: You-all have copies of these? 

8 MR. DELK: (Nodding head affirmatively.) 

9 

-
10 !BY MR. WOODWARD: 

11 Mr. Griffith, I show you a number of reports 

12 from your off ice and I ask you if they are reports to which 

13 ¥ou are referrinq, as well.as I? 

14 A. Yes, sir. You asked me only about the 4380. 

15 Yes, sir. 

16 I have a copy of that. Do you want me to check 

11 J1nY other ones? 

18 Ho, sir. Just so you and I both have the same 

19 

20 4380 is the same. 

21 And the identity of that sample as shown in your 

22 records, and I assume your record there was --

23 A. Corn feed. 

24 Where does it indicate the source? 

25 It indicates from the feed mill for Thimet. 
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~ That particular sample you were testing corn 

2 feed, supposedly, from a feed mill for the che~ical Thimet? 

3 Yes, sir. 

4 What wan the result of the teat that you ran? 

5 A. Our routine procedure detects organic chlorine 

6 as well as organic phosphate pesticides which has been 

1 established by federal and state procedure we use, and it 

a came up Phorato or Thimet, 13.7 parts per million. 

9 ~ Now, Phorate, that is a generic name? 

10 ~ Yes, it is a generic name. 

11 O. And that product by brand name is known as 

12 Thimet? 

13 ~ It is known as Thimet. 

14 O.. IP. Phorate ont"! of the organic phcsphate qroups? 

15 
~ Phornte is an organic phosphate insecticide. 

16 ~ Is it considered a poison? 
0 ;: 

"' 17 .. A. Yes, it can bP. considered a poison. 
~ 

N 18 
0 

~ Now, you indicate that the sample of the corn 
::: 
0 

~ 19 z 
feed from the feed mill which to•as tested for Thimet indicated 

20 Phorata of 13.7 parts per million. 

21 
Rased upon that 13.7 parts per million, and further 

22 
assuming a feed composition whj.ch I believe you have in your 

23 records there, are you able to extrapolate or deduct, for 

24 
example, in 5, 000 pounds of mixed feed, how many •. pounds of 

25 Thimet would be present? 

:1.Gf)~ .. 
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A. 'l'hat, sir, was done by Mr. Paul Brwin, and, 

2 .I yes, 

3 I 
I 
I 

it can· be done mathematically. 

O. Do you know what the results of that computation 

4 ia? 

5 A. Hay I ref er to my notes? 

6 THE COURT: Yes, sir. 

7 THE WITNESS: He was asking whether we are 

8 assuming Thimet is 10 g. or 15 q.? 

9 THE COURT: Mr. Woodward --

10 

11 BY MR. WOODWARD: 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q. 

!material, 
i 

: A. 

lillion 
I 
I 

I 

l
1 

pound. 

Q. 

A. 

I believe if yo~ will assume lSt granular Thimet 

which, I assume, is .15 g •• 

Now, if we base it, say, on 13 -- 15 parts per 

All righL. 

-- we are talkinq of 15\. Approximately half 

About half a pound? 

Yes. 

I 
O 1\J1d subsequently, a.l·so in your records there, 

Mr. 
! Griffith, did you have occasion to make an examination 

in your depar~~ent of another sample of mixed feed? 

tau have it under service sample No. 4373. 
I 

I believe 

I 1.61 

I do not have ~~ readily I can put my hand on 
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4373. 

2 ~ If I might show you a copy. 

3 MR. WOODWARD: You qentlemen have a copy of 

4 the same document as I do. 

5 

6 BY MR. WOODWARD: 

7 Q. Sample 4373. Was the same tyPe of teat run for 

8 Phorate in that particular sample os mixed feed? 

9 L ~ait one minute. 

10 ~ All right. I realize that you have a number of 

11 samples. Please take your time. 

12 ~ Okay. 4373 was a qroup of five samples. 

13 Q. Right. 

14 ~ our group 3 of the 5. 

15 ~ All riqht. 

16 ~ Ones th~t we ran were No. 3, No. 4 and No. 5. 
0 

~ 
:E 17 .. ~ Who ran 1 and 2? 

. ~ 

.. 18 1\. Thnt would be Mr. Fred ,Tenninqs. 
0 

~ 
0 

~ 19 . .z. 
O Mr. Jennings? 

.; 
z 
z 
0 20 ... .. ~ Pight. Ran the 3, 4 and 5 tests. 
ID 

.; 
u 

21 
Q Mr. Jennings is here today? 

22 
.!\. That is correct, sir. 

23 
~ If you would take in sequence then the samples 

24 that your qroup ran and if you would 90 throuqh each one of 

25 the samples as to its identific~tion and the source and 
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briefly what you ran and whether you found any Phorate 

,present there. 

I1, Well now, we have quite a variety of sources. 

Could you be a little more specific as to which sample you 

'are referring to, sir? 

Q. Hhat I'm reading from is we started with 438(;. 

I thought you had done the other one. 4380 you indicated 

Phorate of 13.7 parts per million. 

A. 

Q. 

Yes, sir. 

And you extrapolated from that that would give 

:about half a pound of Thimet in a 5,000 pound feed mixture. 

A. Uh-huh. 

I.\ Now, the second one, I believe you did, Mr. 

Griffith, or your group did is sample No. 4301 and it is 

15 identif.ied as corn feed from the feed box for Thinlet. Do 

16 :you have that? 

17 

18 

19 

I have that. 

Did you run a chemical analysis for Phorate? 

~:e ran a chemical analysis procedure which 

20 detects Phorate. 

21 

22 

23 

{\. 

1\. 

Q. 

What were the results as to finding Phora~e? 

The result was Phorate 48.l part per million. 

That is about four times -- a little less than 

24 four times the Phorate you found in the corn from the feed 

25 i?till? 

:163 
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A. Express that. P'ou:c times 

o. About four times more? 

A. Fcur times more. 

Q. Ag~in, that is cor.n feed from the feed box on 

the feed mill? 

A. 13 times 4 -- yes. 

TilT:: COURT: Mr. Woodward, where did that 

sample corne from? I don't think you identified who 

furnished the sample so we can understand it. I don't 

understand where it came from. 

z..-in. WOODW.ARD: You mean .how he got it? 

THE COURT: Wha~ the source of the sample is. 

rtR. WOODW'\RD: Ue has identified it here, 

Your Honor. They have the copies he does. The 

.identity, which I have shown, says, "Corn feed from 

~eed box on feed mill for Thimet." 

THE COUF.1' : I under stand that. I •m asking who 

took the sample. Various people have testified they 

took samples. Where did that one conie from? 

BY MR. WOODWJ.RD: 

O. Where did you get that sample from? 

~ Same as the 4380. It came to us from the 

extension servi(!e, Mr. Herbert Jones. 

O. Mr. Herbert Jones? 

1.64 
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THE COURT: All,riqht. That answt'!rs ny 

question. 

MH. ItARRISi 4380 was 13.7, ri9ht? The first 

one. 

MR. WOODWARD: 4380 is 13.7 parts per million. 

MP.. HARRIS: Okay. 

MR. WOODWARD: 4381 is the 48.1 parts per 

million. 

1 O ~y MR. WOODWJ'~ '1.D: 

11 Following along there, Mr. Griffith, 4382 whioh 

12 indicates Pro-:Blend 50, 1 hag for Thimet. Prom whom did you 

13 ~eceive that particular sample? 

14 !\. ?\l l came in the same manner. 

15 

16 

17 

From Mr. Jones, aa far as you know? 

Yes. 

What did you detect in that particular sample 

18 as to Phorat~? 

19 

20 

21 

22 

23 

24 

A. 

g. 

1t. 

W;.: detected no Phorate. 

Jl.~"e you familiar with the product Pro-Blend? 

Nn, sir. 

A:re you familiar with what its composition is? 

No. 

Well, you don't know whether it ia supposed to 

25 cbntain Phora te or not? 

... :165 ' 
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~ If it were, sir, they would be labeled on the 

2 ba9. 

3 ~ A f ~ed supplement does not contain Phorate as 

4 a chemical matte.t:, does i.t? 

5 A. Not to nty knowledge, :.dr. 

6 rm. DELK: Your He.nor, with all due respect 

7 tc Mr. Hcodward and all of us ~·ant to move on with 

8 the case ant:. proceed with as "t\Uch dispatch as possible, 

9 but I juat want to poi.nt out that I hope Mr. Woodward 

10 may b. '..:.nderstand.ing on our side of the case if we 

11 lead '.ur witnesses a little hit more than the Rules 

12 of Evidence fl(>rrnally · woul 1 allow. 

13 THE COURT: All riqht~ sir. Well, Mr. Woodward, 

14 try to aak question~ that 

15 MR. ,;oooWARO: I'rr. not trying to lead him, 

16 Your Hvnor. i hat he ls telling us is written down. 
0 ;: 
:E 17 .. 
~ 

I've got it i:':.l!d they'v~ got it. Hf'.? has got it. We 

.. 18 
0 

~ 
are trying to Jet it acros<> to the jury. 

0 

~ 19 z '!'HE C'.)UHT: Go ahead. 

20 

21 

22 (. 4 3 8 3 , i f you'd examine that service sample, 

23 please. 

24 A Yes, sir. 

25 O. From whom did ·}rou receive that sample, please? 
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~ The same a~ 4382, 81 and 80, sir, to the best 
i 

2 ;of my knowledge. 

3 And the i.l'.°1 <~ntit.,, of that particular sample as to 
1 

4 the source? 

5 A. The sou:· .. as we have it here is corn feed used 

6 in cow feed. 

7 Q. Corn useJ i.n cow feed? 

8 Yes, s~.r. 

9 And agnin it is the test. that you perform 

10 chemically for 'rhir.u~tr crener:f.cally known as Phoratc? 

11 A. Run that hy m~ aqain, sir. The way that you 

12 used it 

13 Ia the test again chemically that you performed 

14 1±.o det,···rmine or ·1etect Thirnet, by neneric name, Phorate? 

15 .. ,e~·, sir. 

16 ."nd in the corn which you tested at that time, 

17 did YO'-' find ?tny Pho rate present? 

18 ]'. No, there was no Phorate detected, sir. 

19 (\ Refer to service sample No. 4384. I ask you 

20 f;rOM whom that [>articular s111nple was received. 

21 The sane as the other four. samples, sir. 

22 Q. T"1h.at was the identity of the source of the 

23 particular sample that you did test? 

24 The identity is peanut vines, sir. 

25 You were testing them for Thimet, aqain? 
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J\. Yes, &ir. 

What did you find as far as the presence of 

Phorate or Thimet? 

There was Phorate detected to a level of 02 

parts per million. 

Is that the tolerance at which you begin your 

measurement? 

No, sir. That is what we consider an analytical 

theory. Either see it or do not see it. 

~ So by that standard, you did not see it? 

A We did not see it. 

~ All riqht. 

~ We do not use the word zero. 

~ Now, the next one I have, Mr. Griffith, is 

4386. Is there a 4385? 

~ It could be, air, but: these numbers are a 

sequence of numbers which are all service samples. I'm not 

aware of where 4385 is. 

~ All riqht, I'd ask that you exanine your records 

there, sir. Sample No. 43861 I'll ask you the identity of 

what you were testinq at that time~ 

This is Pro-Blend so, code No. 4 for orqanic 

phosphate pesticide. 

Was that received 

A. Yes, sir. 
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0. -- from Farmers Service Company for testing? 

2 A. Yes, sii:. 

3 J.nd in !:hat particular sa."!lple, did you detect 

4 
,any Phorate? 

5 We 'detec:te:C: no I"horate. Level of detectability, 

6 ,Q2 paxts per million. 

7 4367? 

8 A. That wati labeled Pro-Blend 50 with the code 

9 nwlber -- would you like me to read the code number? 

10 Ho. 

11 A. All right. 

12 Tha.t is a sampl~ again f::om Farmers Service 

13 : Cow pany? 

14 Yes, sir. 

15 Dld you di-~teGt any Phorat\3 in that? 

16 'i.'h;~re '.'.:ts no Phorate detected again to a level 

17 of 02 parts per mil.lion. 

18 /', 
I.' ::Jo\.J, I believe there is one other test that 

19 you performed, nr. Griffith, lab nwnber or service sample 

20 No. 441(;. 

21 Uh-huh. 

22 All right. 

23 A. HZ.j' I see that instead of looking through my 

24 :notes? 

25 Yes. What is.that a sample of? 

169. 
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F. c. Griff1th - Direct 192 

I 
A. TLat is a sample of feed from the decontaminated 

2 mill fe>r Phorata. 

3 ~I.hat dat.e waa that sample taken? 

4 1. 'J':\at was taken. on the? 18th of January, to the 

5 best of our h~m.:lcd9e. 

6 (l, Jmo a.ft.er dec•or.t1'!rnination of the feec! mill, waa 

7 there any Phorate present? 

8 There was no Phorate detected again to the level 

9 of 02 parts per million. 

10 Few, Mr. Gri.ffith, H' I may, I do not have a 

11 nur.iber on thif.' except 57. This 1s the analysis of the feed 

12 rc!!iduc in t.he empty SCluthe:rn St.llter. bag. 

13 An'! you referrinq to &ample 4457, sir? 

14 (?. 1. <rn sume so • My copy is riot on this edge here. 

15 It is a test wh.ich 1ncll.cat~s whtch was referred to Mr. 

16 Johnson and yr)u, 4457. 

17 A. r~ay I see what you have, sir? 

18 Q. Yf~!.~. 

19 A. ld.l rlght. 

20 Q. tJ! .r • Griffith, roferring to service sample 4457, 

21 I ask from whon you received that particular feed bag? 

22 .\. 'l'hat, sir, is a very difficult one for me to 

23 answer. You'll ha,,e to ask Mr.. Johnson. I did receive 

24 sample .s, from Mr. J'ohnson. 

25 From Mr. Johnson? 

.. 1~0 
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I 
A. Yes. Mr. Johnson ia the analytical chemist in 

I 
iaharqe of tho feed and fertilizer section. 
' 

• 0. As to sample 4457, what particular test did you 

~rf orrn as to that? 

The test that we performed, ai~, with the other 

mlateri:l• paa~:tt~:u~ut::n:O::-~ :::~n~teriala which 

ad passed throuqh the 40-mesh screen? 

l A They were analyzed. by a procedure which detects 

rganic chlorine and phosphate insecticide. We did detect 
I 
Phorate at a level of 14.600 parts per million. 

Q. 

fOlume? 
I 
i A. 

Jmd that fiqures out to what percentaqe of 

'i.'hat comes out to 1. 4 6t. 

ls that a stronq concentration of Phorate? 

Jt would depend, sir, upon your definition of 

I 
trong. You l·ave, say say this is l/lOth o.f it and you 

have a figure you gave at least 17 or 48 -- some 14,000. I 
I . . 
c:ould not --

.At 1.46' of Phorate, assuminq a mixture -- not 

sayin9 that that is, but assuming an even mixture and 1.46• 

~uld indicate Phorate of 
~ hundred, wou) .. d it not? 

I 
I 
I 
I 

I 

about one and a half pounds out of 

About one and a half out of a hundred. 

.l\nd you indica.t:ed aqain, I believe, Mr. Griffith, 

1?1 
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that Mr. Fred Jennings did the test that I erroneously asked 

2 you about? 

3 ~. Y..:~a, ei :·. saro'">le wo.. l: that was done by 

4 Fred's lab. We may have ha,J a small part in one part of the 

5 
··~ I 

confir.:"tation of that. 

' 6 Q. D.ic1 M··. Johnson pe~:-form the microscopic 

7 examin~tion of whai· .,ras found in the bag? 

8 ~ To the best of my knowledge, sir, he did. 

9 ~ All right. 

10 ~ That is not hanuled by our laboratory at all. 

11 MR .. WOODW.1\RD: Thank you, Mr. Griffith. 

12 1\nswer thase gentlemen, please. 

13 

14 cnoss-EXJ\MtNATION 

15 

16 BY MR. DELK: 
0 

;! 
:E 17 
"' 

~ J hate to qo back, but the first sample that 
·~ 

.. 18 
0 

~ 

you referred to w~s sample 4390. Arn I correct in my 
0 

~ 19 z recollection t.hat you said that came from Mr. Jones with 
..; 
z 
z 
0 20 ,.. 
" 

sevoral other samples that wf:!re consecutively numbered? .. 
0 
u 

21 k ·sir, the way our service samples are handled, 

22 they .:ire usually sent to Mr. Erwin's off ice. Before he 

23 retired, all samples came in and he would handle the service 

24 sample book. That ·~~counts for the missing nwnberpwhere it 

25 is, 1 have no idea. 
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He in turn would put down who the report was received 

· 2 from, who would get copies of it. 

3 •ro the ~:i<?st of my knowledge, these samples did, in fact, 

4 come from Mr. Jones through Mr. Erwin. 

5 Now, whether it went into one of the other sections 

6 :then to Mr. Johnson, then to Mr. Erwin, the way in which it 

1 was handled, that ! cannot answer. 

a 0. The last satnple that we spoke about was No. 4457. 

g That W<'f.s the r.; -.~mple of the residue from the empty baq? 

10 1\. t1h-huh. 

11 The last onA that you talked about, when did 

12 you ma,-:.e your analysis with the mesh screen and then the 

13 chernic\l analysis? When did you make that analysis? 

14 f:. J\.11 right, sir. We received that sample in 

15 the re~ ;!due lab on l/31/78. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

J\ll right. 

Ho reported it out on 2/2/78. We received it 

on January the 31st and we reported it out on February the 

2nd. 

P.nc1 you have no knowledge of where this sample 

\llas before yon recei.ved it on the 31st? 

1\. 

r. 

No, sir, I do not. 

Do you know whether or not any of the samples 

brought·. to you -- do you know how they were actually taken 

from th~ -- how they WP-re actually taken on the site? 

1.73 

195 



F. c. Griffith - Cross 196 

ti. Ne, sir, I do not know how they were actually 
' 

2 taken. 

3 (). t;()es V:. matter how they were taken and is that 

4 important :tn m<iki.ng any jud<jment as to what the final analyse 

5 mean? 

6 1l Y~~st sir, it is important. 

7 O. Does it. matter as to the training of the person 

8 who takes the sample? 

9 A. •rl:at, s i.r, I cannot answer. 

10 MP.. DET .. lC: I have no further questions, 

11 Your Hon::n:. 

12 MP.. P..EED: I do, Your Honor. 

13 'r'HE COURT: All righte 

14 

15 E:<AMIN}\.TION DY ~-Re REED: 

16 ~ ~r. Griffith, No. 4382, would you get that out, 
0 

~ 
:r 17 
"' ~ 

p:l.ease, sir? 

.. 18 
0 

~ 
0 

~ 19 z Q. Identify for me where that came from and what 

20 it was, if you 1-.now? 

21 l\, Tc· the best of my knowledge, sir, it is Pro-Bl en 

22 50 v. 

23 o. 1\nc1 to the best of your knowledge, did that 

24 come from the flo9,~ett farm? 

25 1.. Yes, sir. 

1?'4 . 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

' . 24 

25 

F. c. Griffith - Cross 

~ Did you detect any Phorate in that bag? 

~ No, sir, t~ere was no Phorate detected in that 

ag, sir, tc a level of 02. 

~ Did you detect any foreign inqredients, and by 

I am rf• ferr ing to fragments of straw, peanut redskins, 

droppings and burlap or string fibers, 

nything of those things in 4382? 

A. That, sir, you'll have to ask Mr. J'ohnson. Ba 

is the microscopic expert in our division. 

n I believe Mr. Woodward asked you about 4386 and 

197 

387. They were two hags o.f Pro-Blend 50 from Farmers Servic , 

ere they not? 

A. •ro the best of my knowledge, sir, they are• 

~ And there was no Phorate detected in those? 

A. A.gain, .there was no Phorate detected to a level 

f 02 part~ per million. 

n. With regard to 4642, would you identify that 

ample for us, please? 

A. I'm sorry, sJ.r .• I don't have a copy of that 

andy. Could you brinq that to me? 

~ Yes, I will. 

MR. WOODWARD: Can I see a copy of that? j 

BY MR. REED:. 

Q. Would you identify that for the jury? 

__ 1.75 
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.. 18 
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~ 19 z 

20 

21 

22 

23 

24 

25 

F. c. Griff.i.tl: ~ Cross 

A. Sample 4642 is really three sample•, all of 

whioh are Pro-Dlend with different dates of manufacture, 

different contro~ numbers. 

(, Deep it appear from tht~ docwuent that the 

sa;1plcs came fron the Soutb.~rn states mill in Richmond? 

P.. Yes, sir. Mr. t:-:rilliam McAllister, Southern 

Sta tea Coope1~ative, and I assume that is Richmond. 

o. Each of the three sar;1ples on that document 

has a different manufacturing date, does it not? 

A. Yez, sir. That is what we were furnished. 

O. Did yc:,u C1etcct ariy Phoi:ate in any of those 

samples? 

A. None of the thre.e samples analyzed contained 

ary Phorate at a le·..rcl of 02 parts per million. 

Q.. All right. I guess that is all the questions 

I have on the :Ja.'T.tples. 

I would like to ask you about Phorate itself and 

particularly with regard to its toxicity and perhaps you 

might just tell the jury how toxic it is, both in relation 

to other cheMicalg such as Kepone and also from the atandpoin 

of how lonq it wculJ retain its toxicity, for instance. 

1\. I 

THE COURT: He stated to me, gentlemen, 

before he answers the question he should qualify 

himself to answer it~ He stated he has onl,y been .... .;;.. .:i: 1?6 
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F •. c. Griffith - Cross 

qualified to analyze, to make chemical analysis, 

and he wants to qualify himself prior to answering 

the question. 

M:r ... woonwr,n.n: I aasurne if he can answer the 

question, then he ts qualLft~d to answer the question. 

TUE COURT: St i ;A1late the qualifications if 

~'OU feel q'.lalL~led t.c JtH~wer. 

Tnr: ~·~T':'.":msr;: I co h~~ve a Master's Degree in 

toxicology '.r.oM MCV as.well as a PhD level in 

'r'IIr COURT : Mr • 'N'oc>dward, it is stipulated • 

He feel.s like you are qualified; I won't proceed, I 

won't r ::cui:r.a any f1lrther qunlif ice tion. 

MF. r-:r.rn: I'll just ttsk one question at a 

. time. 

BY MR. REED: 

fl. How toxic is Phorate in relation to other 

~hemioals with which most people are familiar? 

'!'he toxicity ot Phorate -- I know a lot of 

people use the terms very toxic, super toxic, extreme toxic. 

'e would 9enerally classify it as a super toxic compound. 

A super toxic compound ia in the ranqe of .5 milli9rama of 

t 
body weight, lethal dosaqe to kill sot of teat animals within 

one week. 

• • 

-·· 17? 

19-J 
I 



F. c. Griffith - Croes 20 

II 
A compound such as parathion would be in the extremely 

2 toxic group of 5 to SO. The 50 to 500 would include 

3 compounds l.ike Kepcno at ll"J; DOT, 112. It would also 

4 include thlngf? J i.k1" aspirin whi.ch would be around 300 rnilliqr a ~ 

5 per kilogre.m. We ".re · t-.1'.'.Ud nq ahn11t a bottle of aspirin, say, 

6 60 milligr1'ma, r-o '.«'lpsules. :r~ that what you are looking 

7 for, counselor"? 

8 {l Ye!'!, ·~:Jr. 

9 f... Some qf the things we are talkinq of would be 

10 like aldrinwhich hns bean used in the corn area, 16 to 46 

11 milligrams per k:llo']ram of hody welght to kill test anima~.a 

12 in a short peri.od of time. 

13 To b~ing thi~ aown into other. types of. chemicals that 

14 art! toxi.c, you may rJot consider vitamins, Vitamin B-12, 

15 would bo in th:tt 9roup o~ super t1'xic. 

16 '·1e are taP:~ng ci' a group of compounds here that we 
0 

;': 

:E 17 .. 
·~ 

aro talking abo,.it ~ drop "r. loss would kill. When we are 

.. 18 
0 

~ 
tal~ins- of 5 t0 50, ~.,e are ta.lking about anywhere from, say, 

0 

, 19 .; several drops 'up to a teaRpl'.>on. We qo from 50 to 500 we are 

20 talkincr about :'t teaspoon to an ounce. 

21 Q. J\ ll. ri.ght, sir. now long does Phorata retain 

22 its toxicity? 

23 A. lh '" lon9 does 1 t take to 

24 0. u.,w long would it retain this level of toxicity 

25 you have just d~scribed? 

.... 1.78 



F. c. Lriffith - Cross 

1\. A::; long as it is in intact rnolecules 1 as long 

2 a,s it stays as Phor a:t.e. Put it out there , there is a chance 

3 it will break d:jwn in a very short t.irne period to other 

4 molecules. 

5 ,::::o f. f I d::opped .some on the floor and it stayed 

6 111 a p.ile, hm1 ~.onq would it stay toxic? 

7 It. wo·Jo.ld 1.1·:;:p.,·md on the amount of moisture in 

8 the room7 it woul<l rl!3pend on the 11rnount of sunlight that 

9 would hit it~ It .ls not a cut and dried answer I can qive 

10 you. How lon9 ls ~(<:!pone gr>ing to last in the James River? 

11 I have no ide.::t. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

rm., Rt:Jm~ ~t'h:::.t:_is al~. ! hava, Your Honor. 

Tm~ COURT: Mr. Woodward? 

TP·'·· t;r~·ODW.:i\RD: I ha-..re no further questions. 

'r'.Ir C0UR't': .i'\.ll right, sir. Do you need this 

vi tn,,,ss any furth~r, gentlenen? 

:r'll hav1;. t:.o nr;Jr :,rou to stay, if you will, 

and pleaso <~cm' t cii~ousR your tostfrlony with any of 

tJ·.e :-:>~;her wit:n.e!'ses. PossU ly we can release you 

later. 

severt1.l u~.h~1r che-mists. 

C7:i tneaf: ::"!\todd a sidn.) 

'Ti!E CCH.TRT: Cal. l your next w.i tness, Mr. Woodward 

MR. WOODW.1\.RD: · Cal 1 Mr. Fred Jennings. 

··~· - 1.79 
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I 
THE COURT: Mr. Fred Jennings, Sheriff. I 

2 

3 FRED A. JENNINGS, JR., called as a witness on behalf 

4 of the plaintiff, having been first duly sworn, was examined 

5 and testified aa follows: 

6 

7 DIRECT EXAMINATION 

8 

9 BY MR. WOODWARD: 

10 C You are Fred Jennings? 

11 A. Yea, air. 

12 C Mr. Jennings, where do you live, please? 

13 A. I live at 8220 Ireton Road, Richmond, Virginia. 

14 ~ By whom are you employed? 

15 ~ Virginia Division of Consolidated Laboratory 

16 Service. 
0 

;! 
:E 17 .. ~ Is that part of the Commonwealth of Virginia? 
~ 

.. 18 
0 

~ Part of the Commonwealth of Virginia. 
~ 
0 

~ 19 ,; 
Q. What sort of work do you do for them? 

..; 
z 
z 
0 20 ... 
"' 

A. At the present time I am section leader of the 
ID 

0 
u 

21 ADC laboratory and formulations lab. 

22 Q. Are you a chemist? 

23 A. Yea, sir. 

24 ~ How lon~ have you been a chemist? 

25 , A. 33 years, air.· 
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16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

F. A. Jennings, Jr. - Direct 

What is your --

MR. DELK: If Mr. Woodward is qoinq to have 

him testify as to chemical analysis of the various 

samples here, I would stipulate that he is qualified 

to testify as to that. 

MR. HARRIS: Yes. 

THE COURTs Is that all he is 9oin9 to testify 

to? 

MR. WOODWARD: That is it. 

TBE COURTs It is stipulated he is an expert 

with reference to chemical analysis and substances. 

Prooeed. 

BY MR. WOODWAP..D: 

~ Mr. Jenninqs, I refer you to service sample 

No. 4373, if you have that report in your record. 

A. Yes, sir. 

Do you have the two-page report there? 

Yes, sir. 

You do? Service sample No. 4373 which consists 

of five samples. Mr. Jennings, from .whom did you receive 

this particular sample? 

A. I received this sample from Mr. Paul Erwin. 

He then was deputy director of the productivity section. 

Do you know whether these are samples which were 

..... 1.B~~:. 
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F. A. Jenninqs, Jr. - Direct 204 

received from Mr. William Simmons? 

2 A. I believe those samples oame from Mr. Jones, air. 

3 0. Mr. Herbert Jones? 

4 A. Yes, sir. 

5 0. Mr. Erwin was the overall head of your departmen 

6 at that time? 

7 A. That is correct. 

8 0. Did you receive it in normal courae? 

9 A. Yes, sir. He just 9ave them to me like he 

10 ordinarily would do. 

11 ~ I would ask that you examine your records there, 

12 please, and sample Ho. 1 whicb.ahows mixed feed. 

13 A. Yes, air. 

14 O. Tell ua what test you performed at that particul r 

15 time. 

16 A. Well, we prepared the sample and we ran the 
0 
;: 

"' 17 
"' ~ 

analysis by infrared GC and mastic petrometer. We also took 

.. 18 
0 

:'! 
some of the flakes and put them under a microscope and 

0 

~ 19 z compared them with some other Thimet granule samples, and 

20 they matched. 

21 Q. The Thimet that you found in the sample matched 

22 the Thimet that you had for comparison? 

23 A Yes, sir. 

24 O. Thimet is the same thing as Phorate? Phorate 

25 generically? 

~· 1.BZ, 



2 

3 

4 

F. A •• renninqa, Jr. - Direct 

A. Yes, sir. 

0. 

A. 

0 

Is that one of the orqanio phosphate groups? 

Yes, sir. 

Did you find Thimet or Phorate in that sample 

5 1No. 1 mixed feed? 

6 A. Yes, ei:r:. 

1 O. What was the average parts per million which 

a you did find? 

9 75 parts per million. 

10 O Would you, Mr. Jennings, extrapolate, assuming 

11 5,000 pounds of mixed feed, how many pounds of Thimet or 

12 'Phorate would have been in that s,ooo pounds? 

13 A. Sir, I did. not do that. Mr. Erwin did that. 

14 O. Mr. Erwin did? 

15 

16 

17 

18 

19 

20 

21 

22 

A. 

0. 

A. 

Q. 

A. 

Q. 

A. 

0. 

Yes, sir. 

Do you have the reauits that he performed? 

I have it riqht here. 

And you are familiar with that computation? 

Yes, sir. 

Is the computation there correct? 

As far as I know, it is correct. 

How many pounds of Thim.et, assuming the mixed 

23 feed sample of S, 000 pounds would have been based on the 

24 75 par~a per million found in the sample? 

25 A. About 2 1/2 pounds. 

183 
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F. A. Jenninqs, Jr. - Direct 20 

Q. In s, ooo pounds? 

2 A. Yea, sir. 

3 ~ What is the acute lethal dose of that 

4 particular chemical? 

5 A. It ia about 2 to 4 million qrams per kil09ram, 

6 sir. 

7 ~ If you assumed that cattle have an averaqe 

8 weight of 750 pounds, about how many pounds of feed would a 

9 head of cattle weighing that eat to get the lethal dose? 

10 A. About 2 O pounds. 

11 ~ Lethal dose of SO is what exactl~? 

12 A. Sir? 

13 ~ Lethal dose of SO aqain? 

14 It is about t don't quite understand your 

15 questJon. 

16 ~ Well, as a lay person, let's see if I understand 
0 
;: 
.. 17 0: 

the chemical term. 
·~ 

.. 18 
0 

MR. WOODWARD: I don't mean to lead him. 
~ 
0 

, 19 ·i ~:t is right in the report. 
..; 
z 
z 
~ 20 .. 
m 

0 
u 

21 BY MR .. WOODWARD: 

22 Lethal dose of 50 -- as I understand, Mr. 

23 Jennine~&, the level at .which SO• of those animals will be 

24 killed? 

25 A. That is right• 



F. A. Jennings, Jr. - Direct 

Now, sample No. 2 that you performed under 

2 service sample 4373 shows mixed feed. Did you test that 

3 for Phorate? 

4 A. ·Yes, sir, we tested that, but it was rather 

5 difficult to actually quantitate to say exactly what it was. 

6 It was right down to the verl' low range. We knew it was 

7 there, but rea:: ly it was very difficult to calculate it and 

a give a specific figure for it. 

9 Sample No. J indicates mixed feed. Did you 

10 test that? 

11 We tested that, but we could not find any 

12 Phorate or Thimet in it. 

13 Did you test the sample No. 4 called qrain corn? 

14 A. Yes, sir, we did that and found nothing in it. 

15 Q. Did you test another sample called grain corn·? 

16 Yes, sir. No pesticides detected in that. 

17 Q. I believe they were the tests that you did 

1a perform in relation to this, Mr. Jennings? 

19 A. Yes, sir. 

20 MR. WOODWARD I Thank you very much. 

21 MR. DELK: I have one question. 

22 

23 CROSS-EXAMINATION 

24 

25 BY MR. DELK: 

1.85' 
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F. A. Jennir9ss, Jr. - Cross 

~ In sample No. 2, the reason the amount of 

2 Phorate could not be quantified is because it was so small, 

3 is that correct? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~ That is correct. 

MR. DELK: That is all I have. 

THE WITNESSi Yes, air. 

MR. DELK: Thank you. 

MR. HARRIS: I have nothing. 

THE COURT: Any further questions, Mr. 

Woodward? 

MR. WOODWARD: No, Your Honor. 

THE COURT: Thank you, Mr. Jennings. You 

can step back out. I take it they are goinq to 

want you to stay for a while. 

(Witness stood aside.) 

THE COURT: Call your next witness. 

MR. WOODWARD: Mr. Johnson. 

JAMES 1.. JomtSOH ~ JR. , called as a wi tneas on behalf 

of .the plaintiff, having been first duly sworn, was 

examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. WOODWARD z 

1.86 
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J. A. Johnson, Jr. - Direct 209 

~ Would you state your name, please? 

2 A. James A. Johnson, Jr •• 

3 "11lere do you live, Mr. Johnson? 

4 4004 Cary Street Road in Richmond. 

5 By whom are you employed? 

6 i A. 
I 

Division of Consolidated Laboratory Services, 

7 loepartment of \..eneral Services, State of Virginia. 

8 What type of work do you do for them? 

9 A. I am the supervisor of the teed and fertilizer 
I 
I 

Are you a chemist, also? 

10 ' !laboratory. 

I ~ 11 

12 A. I am. 

13 How lonq have you been a chemist? 

14 In the state analytical lab, since 1941. 

15 MR. DELK: Your Honor, the same stipulation 

16 I had previously made if he is qoing to testify as 

17 a chemical analyst. 

18 THE COURT: Is that what he is qoinq to 

19 testify to, Mr. Woodward? 

20 MR. WOODWARD: That is right. 

21 MR. DELK: Certainly stipulate he is qualified. 

22 THE COURT: Defendants stipulate that Mr. 

23 Johnson is qualified to give expert testimony as far 

24 as chemical analysis, substances and procedures. 

25 

.18? I 



J. A. Johnson, Jr. - Direct 210 

DY MR. \fOODtARD: 

2 {l. ~Jr. Johnson, I direct your attention to service 

3 sample No. 4457. It baa been identified as the feed baq. 

4 Did you examine the empty Southern States feed bag? 

5 A. Yes, air. 

6 O Do you have the f ead bag? 

7 A. I have the sample. I was aaked to brinq it, 

8 and this is the remainder of 4457. 

9 0. The remainder of the feed bag? 

10 A. Yes, sir. 

11 o. From whom did you receive that particular I · 
I 

12 feed baq? 

13 A. Thia was received from Mr. Erwin. At· the time 

14 he was in oharqe of the bureau. It came to me from Mr. 

15 Erwin. 

16 ~ Was it received by him from Mr. Herbert Jones? 
0 

~ ,. 17 "' 
A. I have the note in the file here that indicates 

·i:: 

.. 18 
0 

from Mr. Jones, that it was sent to him. 
~ 
~ 19 z O Now, this particular feed baq that you have 

20 there, is that identified as a Southern States feed bag? 

21 A I believe so. You may examine it if you like. 

22 I believe it has the stipulation. 

23 C I'm just asking you from your recollection. 

24 A. From my recollection, it is. 

25 ~ Did you conduct a microacopic examination of 

188. 



I 
I J'. A. J'ohnson. ·Jr. ..;, Direct 

I 

2 

· ithe 

I A. I did. 

small qtiantity ln the bottom of-that feed baq? 

3 And approximately how much residue of material 

4 ldid you find in the bottom of that feed bag? 

A. Approximately 10 to 15 qrams. That is about I 
5 

6 lhal£ 
I 

an ounce. 

7 If you would show me with your hand how much 

a ~hat would be. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Perhaps a tablespoonful or a little more. I 
i 
I 

have 

! 

I 

most of it again in here. 

~ About a tablespoon? 

A. Yes, sir. 

And you took that tablespoon and then conducted 

your microscopic examination? 

l I did. 

What did you find in your examination as to 
i 
the properties of the particles which you found? 
I 
, A. I found residue in there that was foreign to 

~eed ingredients and that agreed appaarancewiae with the 
I 
tterial that was found in a sample that we had previously 

run. 
I 

I 
I 

. ' ! Q. 

Is that the one from the feed mills? 

Yes; sir. 

Now, did you find any materials.which were 

~imilar to and consistent With the type of material• 

... 1.89-:<. 

211 

----- -~L ___________________________ _ 



J. A. Johnson, Jr. - Direct 21: 

supposedly in the baq, a feed supplement? 

2 A Yea, air, I did. 

3 ~ There were particles consistent with that? 

4 A. Yes,·air. 

5 ~ Were there other particle• inconsistent with 

6 that? 

.7 A Yes, sir, there were, al•o. 

8 ~ What particles did you find? 

9 A. Referrin9 to original notes, in addition there 

10 were other material• not usually seen in commercial samples. 

11 These included fragments of straw, peanut redskin•, wood 

12 splinters, full rodent exare~ia and maaa of fibers and 

13 atrinq reaemblinq those from burlap baqs. 

14 ~ What are peanut redskin•? 

15 A. The outer shell just over the nut. The red 

16 coloration of the peanut nut itself. 
0 

~ .. 17 " ·~ 
~ Ia that as I would eat it? 

.. 18 0 

~ 
A It pops off. You would eat it if you ate it 

0 

, 19 z without hullinq it. 

20 a Were these redskins that color, the same aa 

21 when one shells the peanut? 

22 A They were small fraqmenta. 

23 ~ Could you tell whether it came frOQl Spanish 
• 

24 peanuts or reqular peanuts? 

. 25 A I couldn't tell. There were just llBUlll tragmen~ • 

100~·· ···~' 
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25 

J. A. Johnaon,.Jr~ -.Direct 

O. All right. ·Nov;. after you determined these 

particles which are inconsistent with the properties of 

hose that were supposed to be in there, did you make any 

eats to determine whether there was any Phorate present? 

A ~ . A portion of the samples, the one• that 

iontained the highest concentration, was sent to another 

laboratory, and tests for Phorate were made at that time, yes. 

I n Waa that conducted by Mr. F. D. Griffith who 

bust teatif ied? 

Mr. Griffith's laboratory, yes, sir. 

In fact, Phorate was found? 

Phorate was found and ao reported on his report. 

MR. WOODWARD: Answer these gentlemen. 

CROSS-EXAMINATION 

i 
I 
BY MR. DELK1 

l ~ Mr. Johnson, ·did you scrape all of this material 

ut of that baq? How did;you qet it out of the ba9? 

Simply upended the baq over a piece of Kraft 

paper and shook it. 

So there could still be residue in the bag? 

There may be ,still traces of it in there, ye•. 

I How did you arrive.at -- you mentioned that the 
I 

material.that•youreferred.to Mr. Griffith for bia chemical 
I 

1. Q.t.,• 
... " .. "4. i 
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J. A. Johnson, Jr. - Cross 21 

analyais wa• the material that had the highest concentration 

2 of foreign substance, ia that correct? 

3 ~ That is correct. 

4 ~ How much of .it did you forward to Mr. Griffith? 

5 L There was approximately two grams, I believe, 

6 one and nine-tenths 9rama was the sample that waa sent up 

7 to Mr. Griffith's laboratory. 

8 G Do you consider that representative degree of 

9 concentration of the material in the baq? 

10 A Hum -- no, not necessarily. What I did waa to 

11 send to him the fact that I had sieved the sampl• through a 

12 20-meah and 40-mesh and so forth and the fraction that 

13 contained the highest percentage of this foreign material 

14 was sent up tor anaylsis. 

15 O You have no idea as to -- strike that question, 

16 please. 
0 

~ ,. 17 .. 
0 

MR. DELK: I have no further question•. .. 
.. 18 
0 

~ 
0 

i 19 REDiftECT EXAMINATION 

20 

21 BY MR. WOODWARD: 

22 0. May we see the ba9, please? 

23 A Would you like me to open it? 

24 G Yea, sir, I would. 

25 A I would su99eat that you handle the content• 

1.92. 



J. A. Johnson, Jr. - Redirect 215 

with caution. I mean, any Phorate is quite toxic. 

2 Save us that. All I want to know is whether 

3 it is a Southern Statea bag. You don't even have to take 

4 it <>ut. 

A. 5 (Removing baq from plastic container.) 

Q. s We have got the same eize bag, don't we? 

A. 

0. 

9 this one? , 

10 A. Yes. 

11 MR. WOODWARD: I ask that that be introduced 

12 aa Plaintiff 'a Exhibit No. -- whatever the number is. 

13 THE COURT: Let. s let him wrap it back up in 

14 the cellophane. 

15 MR. WOODWARDs Yea, air, I'm in favor of that. 

16 THE COURT: You just are asking for the baq 

17 to be introduced, Mr. Woodward? 

18 MR. WOODWARD2 Yes, sir. 

19 THE COURT: All ri9ht, sir. I don't think 

20 he wanta the samples. 

21 All riqht, 9entlemen. Mr. Woodward has reques.te4 

22 the baq to come in. No objection, or ia there any 

23 objection to the bag? 

24 MR. HARRIS: Subject to it being tied in later. 

25 I assume that it will be. 



J. A. Johnson, Jr. - Redirect 21 

MR. WOODWARD: Subject to what? 

2 MR. HARRIS: To it being tied in later. 

3 MR. WOODWARD: I think it is tied in already. 

4 Mr. Jones has testified. 

5 MR. HARRIS: I don't think so. 

6 MR. WOODWARD: He testifiec! that he sent it 

7 to Richmond. 

8 MR. HARRI~: That is all that's been done. 

9 We have no objection at this point, asaumin9 that 

10 it will be tied in, the ohain will be established. 

11 MR. WOODWARDa I am offerinq it. 

12 MR. HARRISS For identification. 

13 MR. WOODWARD1 I am offering it to be admitted 

14 in evidence by havinq been established by Mr. Herbert 

15 Jones who testified that he took the bag and forwarde4 

16 it to Richmond and baaed upon the testimony of thi• 
0 

~ 
:E 17 .. 
·~ 

qentleman from whom it was received. 

.. 18 0 
0 

MR. HARRIS: The bag has not been identified .. 
0 

, 19 z nor has it been identified by Mr. Doggett. 
.; 
z 
z 
0 20 ... .. 
ID 

THE COURT1 Do you want to take this motion 
0 
u 

21 up outside of the presence of the jury, gentleman? 

22 MR. WOODWARD: I'd like to if it's 9oin9 to 

23 be some ;question about the ·bag. 

24 TUE COURT: Let'• take the jury out. 

25 (The jury retired to the jury room.) 
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(Proceedin9s in the courtroom out of the 

preeence of the jury:) 

THE COtJRT: All riqht, air. State your 

objection to t·he baq eominq in, pluse, Mr. Barria. 

MR. HAJ·RIS: If Your Honor please, I would 

object at thi:, point to the bag beinq accepted as the 

ba9 that waa ~·he culprit in this case. It has not 

been tied in either by Mr. Jones or by Mr. Doqqett 

as beinq the ba9 that held whatever he put in the 

mixture on that particular day. 

THE COURT: I don't follow1 I don't follow 

exactly what you are sayinq now. 

MR. HARRIS: This baq has not been identified, 

Your Honor, by Mr. Doqqett as beinq the baq that he 

used at that time. 

THE COUR'l's Well, the jury ia qoinq to have 

to decide that. It is not a question for me to 

decide, about this baq coming into evidence. The jury 

is qoinq to have to decide that fact. But what is •!le 

other part of the objection?· 

MR. HJ\RRISt I assume that t.he chain has been 

established as far as from Jones to Mr. Johnson. 

THE COURT: I think it has sufficiently for 

that type of case, qentlemen. I don't know. 

MR. HARRISt But not prior to that time. 

' 1.95' 
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Mr. Jones qoinq out there and this beinq the baq 

that was the culprit in this case. 

THE COURT: That, gentlemen, is 9oin9 to be 

a matter of argument as to whether the content• of 

this bag was poured into that mixer on that particular 

day. That is certainly a matter of arqument and that 

is something that the jury is going to have to decide. 

Other than that objection 

MR. HARRIS z I think that is it. · 

THE COURT: I am going to allow the bag to 

come into evidence, but I understand what you are 

saying. You don't stipulate that is~the ba91 certainly 

you can arque that. 

This bag, a Southern States bag from which 

this witness, Mr. Johneon, had as a sample will come 

in as Plaintiff's Exhibit No. 4. 

(Southern States bag was received in evidence 

and marked as Plaintiff's Exhibit No. 4.) 

THE COURT& All right, gentlemen. 

MR. WOODWARD: Your Honor, I assume by your --

THE COURT: Call the jury back in, please, sir. 

MR. WOODWJ\RD2 You have admitted it? The chain 

of evidence you are satisfied with? 

. THE COURT: I don't think there.was any 

objection about that.· The objection waa raised that 

1.96 
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.wall, it is on the record what the objection is. 

2 MR. HARRIS: Yes. 

3 MR. WOODWARD: I understand. 

4 (The jury returned to the jury box.) 

5 TJE COURT: Ladies and qentlemen ot the jury, 

6 since the ruling has been made outside of your presence, 

7 the baq was accepted into evidence aa Plaintiff'• 

8 Exhibit No~ 4. 

9 Proceed. 

10 MR. WOODWARD: I have no further questions 

11 of Mr. Johnson. 

12 THE COURT: All_riqht, qentlemen. Any questions? 

13 

14 RECROSS-EXAMINATION 

15 

16 BY MR. DELJt: 

17 o. Mr.. .rohnson, did you notice an odor when you 

18 first encountered the baq? 

19 Yes, I did. 

20 Was it a stronq odor or how would you 

21. 1charaeterize it? 

22 It was a stronq odor, quite typical of this 

23 identified pesticide. The whole sample just reeked of it. 

24 Does the baq still have the present. odor or not? 

' 25 I didn't notice it, but I assume that it do••· 

1.97·~ 
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I opened it just at that time. I wae not particularly 

smelling it. 

MR. DELK: I'd like to --

MR. BARRIS1 Little vials. 

.. THE WITNESS 1 I have them up here if you 

want them. 

BY MR. DELK: 

~ I'd like to aee the vials that you referred to. 

A. Thia is what the remains of the 20-meah and 

this waa the empty bottle from the 40-mesh. 

These are large pill bottles? 

A. Thia i's the debris that vaa found that (wul.4 not 

normally is not normally aeen in feed or a portion of it. 

O. What are these courser materials? What do they 

consist of? 

A. A number of different feed in9redienta. Soy 

bean meal with some hulls. You can see the stzaw, a fragment 

in there1 it is not unusual, feed components. 

~ Now, the debris, what does that sample consist 

of, debris consist of? 

A There is in the report there some f ibrou• 

materials. There is r:odeilt e~cretia, fragments -- rodent 

excretia fragments. There might be some small fragment• of 

peanut redskins. 

1 19S. 
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J• A. Johnson, Jr. - Recross 221 
I 

I . 
0. Ia that a feather there I see? 

2 
I did not ao identify it. 

3 
Q. Does that ·look like a feather in there to you 

4 in that vial? 

5 
Not particularly. There may be one in there. 

6 This gray object down at the bottom. 

7 
We can perhaps see better outside of it. 

'• 

THE COURTs Would you like a piece of paper? 
8 

MR. DELK: Let me get another piece of paper. 
9 

10 
I 

I 
11 Jny MR. DELK: 

I 

Does the debris.have the same odor of Phorate? 
I 

I 0 ! 
12 

13 A. Same odor of Phorate. 

14 0. Do you see a."'."- does that appear to be a feather 

15 in there? 

That is a feather, yes. 
I 
' A. 16 

Can you identify what type of bird that may 17 I 

I 
o. 

It is similar to a piqeon f~ather, but I couldD' 

have 

I 
18 come from? 

19 A •. i 
I 

20 be specific. 
i 

A pigeon feather? Now, is all of the material 

like -- is that hair or is all of that burlap 

21 
t Q. 

lhat looks 

f wine? 

22 

23 

24 1\. It looks to be a fibrous material such aa you 

25 ""ould f h1d in burlap or perhaps in certain type a of atrinq. 

199. 
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g. , Can you identify where you 11i9ht find the 
2 

f ibroua material in the same condition aa you aee it here? 

3 
A. I have no knowledge of where its oriqin miqht 

4 have been. 

5 
·Does that look like burlap twine? 

6 A. It is very similar to burlap material. 

7 
{l. What would you have to do to a section of 

8 burlap bag to make it look like the material in the debria? 

9 MR. WOODWARD& I object to that. ·ua ia 

10 asking this gentleman to speculate on a lot of things 

11 that are outside the province of chemistry. He baa 

12 testified as to what it- is~· 

13 THE COURT: I allowed you to identify all these 

14 substances. I '11 l.et him answer it if he can, Mr. 

15 Woodward. 

16 MR. WOODWARD: I have no objection. 

17 

18 BY MR. DELK: 

19 Does it appear that the burlap baa been 

20 completely and totally unraveled and separated? 

21 A. It is a mixed product. It could have come from 

22 a burlap ba91 it could have been unraveled burlap twine, 

23 strin9, rope. 

24 0. It could be from a rat's neat, couldn't it? 

25 A. It could. 
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MR. WOOOWARDr I object to that, Your Honor. 

2 THE COURT: He is on cross-examination. 

3 MR. WOODWARD: If he knows. It could come 

4 from my house. If he knows~ though. 

5 '!"£-IE COURT: All right. 

6. l·~R. DF.I.K: He is an expert. He is entitled to 

7 hypotheses. 

8 THE COURT: I'll lot him answer. 

9 

10 !DY MR. DELX: 

I 

I As far as I kno~, it could have, yes. 

11 Could it have come from a rat's nest? 

12 

13 

I 
Q. When you shook the bag, did the debris come out 

!intertwined and in a lump as it is in the vial? 

I A. This perhaps could be concentrated. to some I 

14 

15 

16 jextent because it was put on-the sieve and shaken an<l would 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~end to clmnp m the ni~ve. 

I 
I O So in addition to peanut redskins and straw and 

~urlap material 
I 

and rodent excretia, we also have feathers, 

bird feathers? 

I 
I Straw. A. There is a bird feather in there, yes. 

And also strinq that is not exactly buxlap, is 

it not? 

I Uh-huh. 

White string and red string? 

Do you see anything else in there that wa• not 

201: 
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enumerated in your report? 

Well, .I see nothing significant in there that 

might not have been. J!l.11 of this debris is not a normal 

component of cow.nercial feed. 

And this debris is the same debris that we hM?e 

been talking about here, is the same debris that you had 

analyzed in your report numbered 4457? Ia that the sample 

nwnber, 4457? ID that correct? 

A. 'J'ha"~- is correct. 

r-:H. DELK: Your Honor, I ask to introduce 

as Defe1~dants' Exhibit No. 1 -- I suppose it would 

be !lo •.. 2, the debris sample from the vial. 

MR. WOODWARD: I have no objection. 

THE COURT: All right. If you will get it 

back in the sample jar, the debris will come in as 

taken from the sample numbered 4i57 

MR. DELK: I believe that is our Exhibit No. 2 • 

THE COUR'l's . Farmers Servi,~e Company Exhibit 

No. 2. 

(Vial containing debris was received in evidence 

and marked as Defendant Farmers Service Company Exhibit 

No. 2.) 

MR. DELK: That is all the questions I have, 

Your Honor. 

THE COURT: Any other questions for this witness 

202 .. 
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gentlemen? 

2 MR. RF.Er: Yes, sir. 

3 

4 · EXAMINP~'l'IO?: BY MP.. RF.ED t 

5 Mr. Johnson, how many sealing marks does that 

6 bag have in it, the bag that was subject to 4457? 

7 Ilow mimy? 

8 Q. Sewing mark.s across the top. 

9 I have no idea. I did not examine the bag 

10 .that closely. 

11 Could you tell by lookinq at it riqht now? 

12 1!. I don't know. I do not normally e~amine 

13 evidence for that. Y~u ca~ certainly examine it to see if 

1 it shows any i ~ 14 ~ew nq mar~s • 

15 (,). . Ho, that won't be necessary, Mr. Johnson. Did 

16 you have anythinq to do with sample 4642? 

17 A. 4642? 

18 (). Uh-huh. 

19 A. I have no reports on those that I made. . 
20 0. This is the one that I am raferrinq to. 

21 A. This is -- original --

22 Q. Uh-huh. 

23 A. Hum --

24 Q. Did you have anything to do with this? 

25 A. No, sir, I did not. 

203 
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I 

2 I 
~ Well, one last question. Are you familiar 

with mineral salt and its appearance and the appearance of 

3 mineral? 

4 A It is the normal thing that we look for in our 

5 microscopic exarninati:Jn, ye1J. 

6 O. You are ~amiliar with what Thi.met or Phorate 

7 looks like? 

8 A When we first ~ound the foreign material in the 

9 original sample, we recognized it as not being a normal 

10 feed ingredient. 

11 We went ant~ got authentic specimens o:f the various 

12 pesticides. We identified lt with Thimet. We segregated a 

13 portion of the sample and sent it up for chemical conf irmatio • 

14 O. In your opinion, cloes mineral salt resemble 

15 Phorate? 

16 A In my report I s·tated that it superficially 
0 .. .. 
,. 17 .. 

·~ 
resembled some of the phosphateg that are used in feed 

.. 18 
0 

~ 
materials. It is different in color and form and texture • 

0 

~ 19 That was merely meant to give a, word picture to someone who 

20 is familiar with the phosphates. 

21 I did a chemical test for ph<,sphates on this material 

22 and it was negative. 

23 MR. REED: That is all I have. 

24 

25 REDIRECT EX1\MINATION ·. 
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BY MR. WOODWARD: 

2 Again, Mr. Johnson, just so there is no 

3 misunderstanding, c;le analysis of this sample was conducted 

4 by Mr. Fo C. Grif Eitb? 

5 
A. ·By v . Griffith's lab()ratory, yes, sir. 

6 ' O. tmc; "CU conducted· the microscopic examination? 

7 A. Tha. ir' true. 

8 Q. And hJ.s report indicates they found Phorate in 

9 
/what 

10 
I 

you gr.ve them':' 

1\.. Yes, sir. 

11 MR. vroDWARD: I have no further questions. 

12 'IHE ( · .!Jl~T: Any_ further questions, gentlemen:-

13 MR. REED: No. 

14 4'.i'HE COL RT 1 You can f!tep down. You can take 

15 these samples with you, sir, that were not introduced. 

16 .THE WITNESS: Dispose of this? 

17 ,., HE cm·RT: WcL;., throw that away. 

18 rm. WOODWARD: I would ask to introduce them 

19 with that. If we are going to have one, let's have 

20 them all. 

21 THE WITNESS: This one has some splinters and 

22 stuff in it. 

23 •nm COURT: Do you want all of this in, Mr. 

24 Woodward? 

25 MR. WOODWARD:· Well, if you have qot one, I 
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don't know why we need the one --

THE COURT: There has been no examination about 

what eac'h v~a.l contains. If you want them in, we'll 

put then. in. 

fl.!1~ .• WOOD'·71'1RD: ?to, sir, it doesn't make much 

difference. 

TnE WITNESS: no you need me any further? 

MR. WOODWP..RD: No, ·sir, I don't think so. I 

have examined, as have defense counsel, .three state's 

chemists; Mr. Griffith, Mr. Johnson and Mr. Jennings. 

Also hl"•re MT" .. ~ ...... G. A. Pe.'!rson. I would like to examine 

my recordo ~ moment tn see whether there is any other 

test othe~ than the ones that these three gentlemen 

have te3tifir:!d about. 

T!TE counT: If you will go outside and wait,_ 

maybe we can e'!ccuse you. 

~m. HOODWJ\RD: Excuse me. 

':'!If' COURT: J\11 right, call your next wi tnese, 

Mr. Wocdw: ... ra. 

(Witness stood aside.) 

MR. WOODWARD: Your Honor, I would ask that the 

three ~t~te chemists, Mr. Griffith, Mr. Johnson and 

~..r. Jennin~s and further, Mr. G. A. Pearaon,who has not 

been called is a witness, be excu;:;ecl at this time 

unless they have sorne objection to it. 

228 
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THE COURT: All right, gentl~en. Do you have 

any.objection? 

m~" R11.RRIS : Ho. We subpoenaed Mr. Pearson. 

T!"E COURT: All riqht, sir. All the witnesses. 

How abolt the other three? 

· m. HARRIS: We subpoenaed all of them, as a 

natter c~ faot. I am qoing to call them. 

THE COURT: Do you object? Do you want all ot 

them to stay? 

MR. HARRIS: Yes, air. 

TttP. COURT: Exeune me. Call your next witness 

Woodward. 

MR~ WOOnWARD: Call Mr. Robert Taylor. 

plaintiff, havinq 

testif.ied as follows: 

BY MR. WOODWARD: 

Q. 

1\. 

Taylor? 

Mr. Taylor, do you.· live at 

the 

s examined and 

207 .. · 
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(A short recess was taken, after which the 

continued aa follows:) 

THE COUR'l': Mr. Woodward , 

MR. is 

the plaintiff h 

~E COURTs 

as follows~ 

OIRECT EXAM!MA'rION 

You are A. Dwight Doggett? 

A. Yes, sir. 

Mr. Doggett, where do you live? 

Route 258, Smithfield. About half a mile up 

towards Smithfield. 

0. What sort of occupation are you en9a9ed in? 

A. Farming. 

0. How lonq have you been a f~rmer in Isle of Wiqht 

County? 

A. Si.nee 1946. 
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~ In your farming operation do you have occasion 

~o raise cattle? 

i 

i 
I 

Yes, sir. 

Prior to January of 1978, for approximately how 

long had you raised cattle? 

I 
i 
1 ~ In the raising of cattle, what do you do to 

Jaise the cattle? 
I 

To any extent, since;l952. 

What process is followed to qet them to 

j•rket from the time that you get them until the time they 

go to market? 
I 
I 

I 
A. I have brood cows. The cattle -- you raise ~~em 

tintil they are up about 500 pounds and put them. on a lot, 
I 
I 

' 
sieveral feedings, and carry them the rest of the way. 

I 
Jiat 

I 

I 
I 
I 

I 
I 

Q. The cat.tle that died on January 9, 1978, were 

type of cattle? 

A They were cattle being finished for market. 

O What was the approximate 

A. Steers and hei.fers. 

Q. Steers and heifers? Por the benefit of the jury, 

what is the difference between a steer and a heifer? 

A A heifer is a female and the steer is the male. 

I 
i 

~ Mr. Doggett, the cattle whioh died, 66 head, 

I on 
I 

January 9, 1978, what was the approximate averaqe weiqht 

o~ those oattle on that date? 

I'would say approximately 750 pounds to be 

Z09 
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A.. D. Ooggett - Direct 237 

conservative. Might be a little larqer. I slaughtered one 

2 on December 10th or 12th to have for my own use which weighed 

3 BOO. That was a month earlier. But to be conservative, 

4 I'd say 750 because there were a few smaller ones in the 

5 field. 

6 ~ en January 7th and January 9th, 1978, who 

7 handled the feedinq operations for you? 

8 J\. !'>wight, Jr •• 

9 Q. t7~s anybody else involved in it other than 

10 him? 

11 A. No. 

12 Q. l1hat was the first occasion on January 9th, 1978, 

13 that you were aware that anything was wronq with your cattle? 

14 ~ About 4~30, before I was qettin9 ready to 90 

15 in, I rode over there as I did every day. I ride a couple 

16 of times. I had a path doWn by the lot and I enjoyed looking 
0 
;: 
,. 17 "' 

at them. 
-~ 

.. 18 
0 

My boys w~rf'! working on a house. I said, "Don't stay 
~ 
0 

r£ 19 up late at n:lght.. It's cold. I'm going by the feed lot and 
..; 
z 
z 
0 20 .. 
<( 

meet you at home." 
m 

0 
u 

21 I drove over to the feed lot, which was about a mile 

22 from where they were workinq and as I topped over the hill 

23 
I c~uld see a few cattle down. 

24 ~ When you say •down", were they lyinq down? 

25 A Lying on their. side. Some of them staqgerinq, 
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some of them doin9 their feet like that. I didn't 9et out 
I 
I 
of my pickup truck. I knew aomethinq was wrong, so I drove 

~ck to where they were workinq, qot th• two boy• an4 Mr. 

Jones and had the lots fixed so we could close them off. 

I told them, I said, 11Get all the cattle out of these 

lots,• and I called Edwards. 
I 

So you shut them off the feeders? 

Shut them off the feeders because I had seen 

them before that day and they were all riqht. 
I 

In the back feed lot,the feeder is ahown in 

Pllaintiff' s Exhibit Ho. 2-K, a picture of the feeder in the 

l>ack feed lot. 

A. Yes, sir, it is. 

now many head of cattle died in that back lot? 

51. 

Q. The front feed lot shown in Photoqraph 2-L --

Yes. 

-- how many cattle died in there? 

15. 

A total of, 66 head? 

A. Yi:!S, riqht. 

Now, the cattle'that did ,not die, were some of 

those sick? 

I ll. Yes, it waa. Especially in the back lot thar• 

w~s 23 left ir the back lot;.. 

I 
Some of them were staq9erin9. 
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The day we moved them out of that lot, the vat told us 

we couldn't sell anythinq off the farm and moved the cattle 

in tl'."! lot with the others. 

Did he treat those cattle? 

YeE, he treated them that night and the next 

day. 

Q. :'Jow, after you discovered the problem with the 

cattle, what steps did ~lOU t.ake following that? 

A. I had about, I reckon, 140, 50 left, so what 

steps did I tilke the- next day? 

Tht.1t night and the next day, yea, air. 

A. Well, I called Ryland Edwards. that ni9ht-and 

he treated them and opened one up and took some samples. 

When did. you start having the cattle buried? 

Sometime the n~xt afternoon, I CJ11ess. I went 

to Edwards that morning and asked him would he di9 the hole 

fox me • 

Did yau know what was wrong with your cattle? 

A. No, ! didn't. 

o. Were there a number cif samples taken from varioue 

places on your farm.? 

A. Yes. 

Who took those samples? 

A Dwight, Jr. and William Si.'Til!lons took them. 

You mean the next day? 

212~· 
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'> ' 

•' 
A. Yes. William Simmons and my son, nwi9ht, Jr •• 

2 ~n-..en d.id you go to see Mr. Herbert Jones with 

3 some of the samples? 

4 A. It had to be the next morning. I guess the 

5 following morning~ It wasn't the 10th or.it could have been 

a the 10th. It was t.he 10th or llth1 I couldn't swear to 

7 13ither one. 

8 Were those samples marked? 

9 Yes, sir. 

10 After you talked with Mr. Jones, did you know 

11 after that what w.:is wron.g with your cattle? 

12 A. No. 

13 Q. The Thirnet which has been ref erred to here 

14 in the feed barn area, I refer to Plaintiff's Exhibit No. 2-P 

15 I'm talking about that area which consists of a compartment 

16 in the center of it. 

17 A. Uh-huh. 

18 It has a door in the front of it. 

19 R:f.ght. 

20 Prior to this time and on this time, was there 

21 any Thimet stored in there? 

22 Y~ars ago. 

23 How many years ago was Thimet in that 

24 :particular compartment? 

25 It would either be S or 6 years. 
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~ Was thero any Thimot on your farm at all? 

2 
l. Yes, it was. 

3 

4 
II. This was in the shop area in front of a --

5 
O. lrha t. ·wna there? 

6 
A. One box with one bag of -- I guess it was 

7 
20 pounds of 'l'lliP·lt in it. 

8 
~ If you'd step down her~ just a moment, I call 

9 
your attention to E:xhibi t 2-M and I ask you where the 

10 
first of all, where the Pro-Blend feed supplement was stored. 

11 
A. In tais barn on the le·:t corner. 

12 
Q. 1:.-::;trm'.te left building in the picture? 

13 

14 
Q. Fhere was the one ba<; of. Thimet on the farm? 

A. In this C.oor c~ thls shop. 
15 

16 
Q. 1\t the •.'l:ctrcr.ie ri=:;ht 1'f. the picture? 

0 

~ 

"' 17 .. 
·~ 

N 18 
0 

O. Was that a sealed bag of 'l'himet? 

~ 
0 

~ 19 
A. Yee, sir. 

..; 
z 
z Q. Wau it in that condition before January 7th to 
0 20 ,. .. 
m 

0 
u 

21 
January 9th? 

A. Yes, sir. 
22 

0. Was it j_n that comiition after that time? 
23 

A Yes, sir~ 
24 

~ When was the last time you had used Thi.met on 
25 

.. -
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A. D~·Dogqctt - Direct 

Jyour farm for the' raising of crops? 

I 
I 

~ I would say approximately May of 1976. 

l 
I 
I ;. 

I 
Jused? 

i 

A. 

What was it used for at that time? 

Soy beans. 

Was that out in the open fields that it was 

Oh, yea. 

New, there has been some reference to the 

khimet box in the right rear of the compartment there in 
I fhe barn. Was there any active Thimet in that box? 
I 

I Oh, no. In that corner of that barn, the beat 

~ remember that box -- I didn't realize it was there until 

~fter this happened. 
I 

~calea and two bags ot old seed corn that had never been 

moved, been laying there for five years. 
I 

It was sitting on a pair of platform 

I (.\ 
I 
i 
I 

Was there any active Thimet in that box? 

No. 

Now, were you there at your farm the day that 

Mr. Herbert Jones came and found the bag? 
I 
i. A. Yes. 

·:I 
I Did you hear him testify --

Yes. 

! 
Q. 

I -- previously? Is his testimony correct:, what 
I 
he 
I 

said? 
I 

1 

A. It was as far as I know, yes. 

I 
I 

I 
Z15 
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A. D. Doggett - Direct 

(). Did he then take the bag from you? 

~. He took the bag. 

~ All right. 

A. ! wasn't there when he taken the baq, but he 

told me that 'r•c· was fJr.>inq to take the bag. I didn't see 

him with the baq, no. 

Q. Now, Mr. Doggett, what process did you take 

or did you see that was taken to in~ure there was no 

further damage after January 9, 1978? What did you-all do 

on the farm? 

~ Well, the first thing we had to do, we had to 

completely cut out the cattle from feeding for the simple 

reason we didn~t know where the poison came from. We took 

all the cattL~ off that were on ground feed and we put them 

in one large field, carried them some hay and chopped coru 

silage, and that w·ent or; for a couple of weeks. 

They fared very bad7 it was cold and ahanqed the feed 

on them, but we weren't attempting to feecl them until we got 

clear of the feed tlill, got the feed mill detoxified. 

Q. What did you find after you knew what was 

involvad? Did you havo your feed mill decontaminated? 

I\. Ch, yea. 

Q. ?-!r. Doggett, when di<1 you know what the source 

of the death of your cattle was? 

When it came back in that report. 
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A. o. D099ett - Direct 244 

Q. From the state laboratory?· 

2 A. · ·In the report t:hat came back. 

3 Did you have any conversations with Mr. Bolin9 

4 f:ollowing the loss of your cattle? 

5 A. Several times. 

6 0. HaCl you bouqht· the Pro-Blend feed mixture from 

7 him? 

8 A. Yes, sir. 

9 0. Did you rely upon it being safe for its intended 

10 use? 

11 A. I had been using it for several years. 

12 0. Is it possible to contain Phorate? 

13 A. I wouldn't think so, no. 

14 Q. And it is a feed supplement, is it not? 

15 A. Yes. 

16 0. Now, in talking with Mr. Boling after this 

17 occurred, did he make any statements to you about what he vaa 

' 18' ;oing to do? 

19 1· A. I asked Mr. Boling and he aaa~red me at the 

20 Jpeqinning that I would be satisfied to what I ha4 loat. 

21 Did he ever indicate to you that he would not 

22 !Stand behind his product? 

23 A. Later, five, six weeks, I continued to uae 

24 Southern States . feed, thinking that 'x hac:l.; uaed it •11 thaae 
'•. 

25 ~ears an4 just a mistake had been made. He told ma be,,~•:.·: 
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A. n. Doggett - Direct 24 

qoin9 to stane. behlnd it until, I 911ess, it was six weeks 

later ! had se"teral conversations with him. I gave him a 

week and I said, "John, there is no need to let this thing 

go on. Get ~e. an answer in a week." 

So he gave me an answer that he 

MP.. DELK: Your Honor, I am qoinq to have 

to object. At some point it became a question as 

to when nn a1rniseion aqainst interest becomes a 

matter of settlement negotiat.i.ons which are patently .1 

m·~ ey;d.d they were continuing discussions on 

whatever ~dnd of restitution or rectification of this 

matter. The cr,1eation is where the admission a9ai.nst 

.i.ntere!Jt !lt.ops and inadrni!l!slble other conversations 

dealing -..d.th settlement of. this is6'.1e start. 

Tlrr. COURT: Well~ t.here had been no attorneys 

involved at thiR juncture, had there, gentlemen? 

HR • WOODWJ\RD i . No { Your Honor. 

THFCOURT: This was conversation between --

Tm: WT'NESS: Right. 

TP'E COtJR,T: the two partiea, was it not? 

MR. WOODWARD: What I'm. askinq in reference 

to --

MR. OELR: Six weeks ,later, Your Honor. The 

relationship between any conversations of, any defendant 
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t:o the time of the incident is simply too far removed 

in time to even constitute anything like an admission 

against, interest. 

Tirn COURTi Not if it is with reference to tha 

subject matter in this suit. Gentlemen, I'm going to 

allow any statements made between the two parties with 

reference, to this incident. I overrule your objection 

and note your exception. 

Mn. OEI,K: Please, sir. 

11 SY MR. WOODWJt'Rv: 

12 Mr. Doggett, spec5 .. fically, were you ever in the 

13 office of Mr. Boling on occasion when he called Southern 

14 States in Richmond and their representative? 

15 A. Yes. 

16 Q Oid you hear the conversation that he had with 

17 them? 

18 A. Yes, sir. 

19 MR. HAF.RIS: Objection.' 
·~: . 

20 MR. DELK: Objection. 

21 THE COURT: I'm goin.q to, sustain the objection 

22 as to what he is relating, what Southern States said. 

23 Now, that certainly would be objectionable. 

24 MR. WOODWARD: I'm not askinq that. I'm aakill9 

25 hia conversation, You·r Honor. 
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THE COOR'!': Re can relat.e what Mr. BolinCJ said 

to him, but not what somebody at Southern States said. 

MR. tfOOOWARD: I 'm not askin9 that. 

BY MR. WOODWARD: 

O. Did you hear Mr. Bolin9's aide of the telephone 

conversation? 

.A. Yee, sir. 

O. 1\11 right. 

A. Mr. Boling told me.he was talkinq to the 

president of Southern States. I don't remember his name. 

MR. H.1\RRISs I can't --

MR. WOODWARD t You can• t hear him? 

MR. HARRIS: No, I didn't hear what be said. 

THF. COURT: Could you repeat it? 

TUE WITNESS: Mr. Bolinq asked the president 

of Southern States -- he told me on the telephone and 

talked at length. I couldn't follow the conversation. 

He explained, the way he was talkinq,and he had a lot 

of confjclence in my son and he wasn't dealinq with 

~ 
247 

ordinary, run-of-~he-mill labor, things to this effect. 

When he hung up he told me, qThat'e a11 right, 

you'll be taken care of." 

BY MR. WOODWARD t 
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A. o. Doggett - Direct 248 

~ Have ycu ever been paid five cents? 

2 A. Not yet. 

3 Now, M~~. Doggett, in relation to this 

4. particular inc~.dent and loss of the cattle, did you put 

5 iJ.'himet or Phorate -~· I realize it is a silly question, but 

6 did you put Thimet or Phorate in the feed mill? 

7 No, I bid nothing to do w1 th that. 

8 nid you take part of a tablespoon and put it 

9 in the bottom cf a F.-::>uthern States bag? 

10 No. 

11 Now, Mr. Boling, as far as -- excuse me. 

12 Mr. Doggett, as far 'ts the expenditures that you have made, 

13 do you have a list t'1ere of what was paid as a result of this 

14 incident and co'1cernlng this incident? oo you have that 

15 list with you? 

16 A. Yes, si . . ::: • 

17 Oid yo1.i pay Dr. Ryland ::·,iwards for his services 

1a as a veterinarian i~ attending to your animals? 

19 Ye~, sir. 

20 How mud J was he paid? 

21 $165.00 

22 Ray Edwards, who testified earlier, who dug 

23 .the various trenc:hef;, how much did ·;rou pay him? 

24 $170.00. 

Your. son, "'· Dwight Dogg~tt, Jr., who testified 
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A •. o. Doqgett - Direct 

that he expended a number of days in burying the cattle and 

2 ao forth, how much labor was paid to him that would not have 

3 · been paid to hirn but for the chemical ino'ident? 

4 1.. $250.00. 

5 O. Ycr•.ir soiJ, Michael s. Dogqett, was he involved 

6 in the same burying operation? 

7 A. Yes. 

8 O How muc~ was paid to him that would not have 

9 been paid to h.in? 

10 A. $250.00. 

11 Q. 'l'hu gen'.:lernan that worked on your farm, 

12 Albert Jones? 

13 A. $100.00,. 

14 O. ~~rao th.1.fl also for additional labor that would 

15 not have been incurrf.'·d? 

16 
0 .. ... ,. 17 .. 
0 

~t Mr.. Dog~_ratt, as to the 66 head of cattle, you 
... 

.. 18 0 

~ 
have testified an aver.aqe weig~t of 750 p~unds. Could you 

0 

"i 19 z tell us at that time, given your experience and your knowledq 

20 of t.he marketplace, "·'1at the average price per pound of those 

21 cattle would have· bee:\? 

22 A. ~ think :.'!onservatlva they would be right at 

23 $40.00. 

24 Q. $40.00? 

25 A $40.00 a hundred pounds of weight. 
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A. D. Dciqgett - Direct '.250 

~ Porty cents a pound? 

2 A. Forty ce:1ts a pound. $40.00 one hundred pounds. 

Were yov familiar with the ~rket conditions at 

4 that time? 

5 A. Yes, sir. 

6 0. Have you recently been enqaged in the sale of 

1 liveetock? 

8 A. Yes, sir, 

9 Further, did ycu at one time have an interest 

10 ! in -- perhaps you still. do Smithfield Livestock Market, 

11 Incorporated? 

12 At one t~.me I had an interest. 

13 In addit·Lon to the loss ot the 66 head of cattle, 

14 750 pounds, forty cen··s a pound, were you able to assiqn any 

15 reasonable loss in dollar terms as to the remaining 140 head 

16 of cattle which were ".ot kil l.od, al'\d if so, what basis did 

' 
17 1

you use? 

18 After le!:gthy discussion with my two sons, this 

19 . figure was all made bl" fore I wee told I wasn't qoing to be 

20 paid for my cattle. Thia is very conservative. 
"· 

21 Q. nave you tried to g.ive the lower reasonable 

22 
1fig'Ure? 

23 I tried to qive the lower. In assessinq those 

24 'Other cattle that werf: there, they lost a minimum of SO pounds 

25 Q. Is that per head of cattle? 
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A. n. Doggett - Direct 

Per head of oattle. 

Why would they have lost 50 pound•? 

Because yc)u change the fe-4. · They had been on 

ground feed, all they could eat. You pull them off and put 

them on corn sila9e, which they never had any of, and it 

didn't work out. 

O Does that money --

~ That ia a conservative ti<JUi'e, 50 poun~• that 

they lost. It took them. a month to qet these cattle back in 

the riqht frame of mind and baok on feed. : 

cattle are very temperaaental? 

a. Very much so. 

Did you have to retain them longer to qet them 

back up to weight or did you market thdlll at a lower weight? 

Well, on this particular bunch, I wasn't 

shooting for any specific weiqht. I was qoinq to market a 

truckload a week is what I was qoinq to do. This ia a normal 

thing for me all through the year. I use these cattle ae 

taxes for my operation. 

Did you in fact do so? 

Yes, I c'!.id. 

!trJ t. 11e tot.al daro.age which you listed for us, 

23 Mr. Dogqett, $24,135.00? 

24 Conserve.tively, yes, sir. 

25 Did you receive any economic benefit whatsoever 

• o.« 
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A. D. Doggett - Direct 252 

from the dead cattle? 

2 A. No. 

3 Were they buried as were.dead? You didn't ••11 

4 off part of the catt:~e skins or anyt~ing? . 
I 

5 A. no. The reason they were buried as such, I was 

6 'advised that they couldn't be moved off the piece of land 

7 that they war.a r: r». r·•hey COUldn 't <JO to the tallow company. 

a They had to be dtspo:~ed of on that property. 
I 

9 The 9round was frozen,and th~ boy came over with a 

10 backhoe. It ~,.,ra~ a m.:i racle he could diq~ The 9round was 

11 frozen that deep. T~ oy had to he buried in that spot. 

12 :m. ·roontfARD: Mr. Doggett, it you would please 

13 answer those g;!;7ltlemen. 

14 

15 CROSS-EXAMINATION 

16 

17 BY MR. DELK: 

18 t.:r. 'Jogg~tt, just qoing to the amount ot damaqes, 

19 I underst.and that y01: feel that $'24 ,135. 00 is a oonse.rvative 

20 fiqure, but tL:it, .1.a y<rnr compntati.on of the da."llaqea, is it 

21 . not? 

22 ,.,.'.1at- is ;-:hat I li.~tod, yes. 

23 ~,:ouli1 yc,u explain to the jury, Mr. Doqqett, 

24 when did you use ':''hir:'.et for rodent control on your fa~? 

25 
. ~ .. 

I can't be specific. I have used it several 
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A. D. Dnggett - Cross 

,tiJDas. I quesa the laat time it waa ueed was probably -- I'd 

say four. to aix 111ont.ha prior to t:hi•. 

0. All riqht. 

A. And that i• limited. 

0. Limited? I mean, it has been uaed for rodent 

control? 

which 

A. 

Q. 

is 

A. 

0. 

A. 

0. 

Right. 

Have you examined the contents of this vial 

marked "Debris, Farmers Service Exhibit No. 2•1 

No, ! haven't had occasion to. 

t~ould you check and look at that? 

Yes. 

Of the material that -- strike that question. 

Have you ever seen a rat's neat before? 

A. oh,·yas. 

0. Does this material look similar to that that 

you miqht encounter in a rat's nest? 

A.· No, not to me. That looks like shredded. twine. 

O. ~n1en }'OU purchased Pro-Blend, there were two 

lots that you purchasi'ld that are in question here: one on 

December 11, 1977, of one ton, I understand --

J\. (Witness noddinq head affirmatively.) 

~ -- excuse me. of two tons. 

A. One. 

~ Another ton 

226 
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A. n. D~ggett - Cross 254 

~ (Witness nodding head affirmatively.) 

2 -- on December 22nd. 

3 A. 

4 {?. Who.picked those up from Farmers Service? 

5 r. ~'1n 't rightfully answer that. It waa either 

a myself or Dwi.ght, Jr. or Mike. 

7 It: •·rasn 't brought to your farm by Farmers 

a Service? 

9 

10 YCI~.· could have picked it up from them before? 

11 'Jt Yr:-:s, s.ir. 

12 Q. Wht":-.. yo·· purchased, as a custom you simply would 

13 drive your true;-: to !"armers Service and back it up to the 

14 door by the stor.01 ge e.rea, don~ t you? 
J '. 

15 Thci.r is right. 

16 Do · ou :·. oad your own truck? 

17 A. No. Sonetimes I halp. 

18 Yoe ~el;>ed? You have seen whei:·c :Pro-Blend is 

1s stored in Farrne:: ·· SePlice? 

20 

21 Am~ stoc:-ed in the srune condi tio11, in sealed 

22 bags by ~.hem as J t if:- when you 9ct it on your truck, is it not 

23 Ye!"-

24 Di<l you notice in these two lotn any change in 

25 the -- did you ccnqeiv'3 any change in the difference.between -
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1~. r . D0qget t - cross 255 

A. Mo, sir. 

2 ~ They weren't opened at Farmers Service? 

3· A. No, not·to my knowled9e. 

4 Q. How were t.he baqs sealed? 

5 A. Sewed. 

6 ~ Sewed across the top? 

7 A. A.cross the top. 

8 ~ Is the b~q whioh is Defendant•' Exhibit.No. 1, 

9 is that representativ~ of the types of baqs, the first one 

10 that your son, Dwight, Jr., looked .. at on the stand, is that 

11 representative of the type of bag that Pro-Blend --

12 ~ Plastic bag, yes. 

13 ~ -- is sold in? 

14 ~ <Witness noddinq head affirmatively.) 

15 Q. You didn't have anything to do with the mixing 

16 of the feed? 
0 .. .. 
"' 17 .. A. (Witness shaking head neqatively.) Not for 
0 ... 

.. 18 several years. 
0 
:;! 
0 

, 19 z 
Q.. Sir? 

20 
~ I have h~.d nothing to do with mixing of the feed. 

21 
Q. I!ow ~.bout the feeding of the cattle themselves? 

22 
A. ! miqht ~o over sometimes and help them 

23 
posit:ion the auqer in place, but that is the only extent. 

24 
Do you know what Thimet smells lj.ke? 

25 Yesr sir, I really .do. 
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A. D. Doggett - Cross 256 

Particularly after this incident? 

2 .L No. I used. it a lonq time before then-. 

3 Di,, you notiae the odor of 'l'himet around your 

4 farm at any timn before or after this? 

5 Mo. 

6 o. Did you see the baq that was discovered by 

7 Mr. Jones? 

8 A. N~, I really didn't. 

9 ,.11 :riqht. 

10 I wouldn't swear to it, but I think Mr. Jones 

11 came and pick€d the baq up and told my wife that he qot the 

12 
bag. 

13 Y::m weren't present at that time? 

14 r wasn't present. 

15 'P:re you familiar with where Dwiqht, Jr. 

16 ' customarily parked tl-e tractor and the feed mill after he 

17 
finished feeding the cattle? 

18 
A. Yes, I am. 

19 Is that in one of the buildinqs shown on the 

' 
20 

larqe picture? 

21 
Behi.nd one of those buildings. 

22 
Q. Is t~1at an enclosed shed? 

23 
Threa sidea1 open front. 

24 
~nyone workinq on your farm had acceea not only 

25 to the. shed wh~rc the tractor and the mill were parked, but 
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A. D. Doggett - Cross 25' 

1 . 
also to the barn where tha Pro-Blend and other food aupplemen 

. I 

2 
was stored? 

3 

4 
Q. Also to the shop where there baa been testimony 

5 
that Thimet was stored? 

~ It was.-- came in, nobody saw him, I 911ess they 
6 

would have access. 
7 

8 
MR. DELK: I have no further questions. 

9 

EXAMINATION DY MR. RJ\RRIS: 
10 

O. Mr. r>o<.~vrett, have you ever had in recent years 
11 

12 
employees on your farm other than your sons and Mr. Jone•~ 

A. Yet::, Si:""" 
13 

Q. no"~ man:' would you say? 
14 

A. WhP.t do you mean in recent years? 
15 

{l Well .• in the last couple of years. 
16 

0 .. .. A. .7\ couple, yes, sir • 
:t: 17 0: 
0 .. 
.. 18 
0 

~ ~ couple of years before this happened? 
~ 
0 

~ 19 i 

A. '.'°.;ast couple of years the only ones have been on 

the farm have been the three that you have seen today and 
20 

one more employee. 
21 

Q. Who was that? 
22 

A. ,Tames M. Edwards. 
23 

~ When dia he leave the farm? 
24 

A He left -- oh, I guess it was about the 20th of 
25 

A 
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December, 1977, approximately that date. 

0. . Well, under what circumatances did he leave? 

A. Pleasant~ very pleasant. 

(). J\ll riqht. 

A. He left and he was offered about $40.00 a week· 

more money. He qave me an offer and made it and I d14n't 

need him that bad. I told him I wished him all the luck,. 

but. we were friendly then and friendly'now. 

Q. 

A. 

Did the other employees,-­

No. 

. 258 

\ 

11 
rt just happened that he left you, you miqht. say, 

12 
a few days before this? Had he picked up this Pro-Blend --

A. No. 
13 

0. -- on the 22nd? 
14 

A. No. 
15 

0. You don't recall that you did? 
16 

L I can't recall. A lot of times I would qo to 
17 

18 
t~e coffee shop in the mornin9 and come back by Southern 

·state• and put 20 bags on the pickup and come home, but I 
19 

20 

21 

22 

23 

24 

25 

wouldn't swear to that I picked up bo~h. 

0 If you didn't, Dwight, Jr. would have? 

A. D-..right, Jr. or Mike. 

Q. All riqht. 

A. It is possible that sometimes they would carry 

a load, a cou~le of times, pick it up on the way back or b8 
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A. D. Doqqett - Croaa 25 

in the vicinity or be at a a.ale. Always it wa.s done when it 

2 . was 9ettinq dowr low, three or four baqa. 

3 Mr. Doqgett, counsel asked you whether or not 

4 you put a spoonful of Thimet in the haq, in the empty bag. 

5 Certainly no one has ever accused you of such a thinq, have 

s . they? 

7 A. No, they haven't. 

8 MR. HARRIS: That is all. Thank you, sir. 

9 HR. r,;J'OODWARD: Is that all that you have got? 

10 MR. HARP.IS: Yes, sir. 

11 

12 REDIRECT !'.~XAMINATIOU 

13 

14 BY MR. WOOOW1'"\J~D: 

15 Q. Mr. Doggett, you heard the testimony, did you 

16 not, of Mr. Johnson of the state laboratory? 
0 • ... 
'" 17 .. A. Yes, sir. 
0 ... 

.. 18 0 
~ He testified as to the tablespoonful he found 

~ 
0 

, 19 z in the bottom of the Southern States bag, referred to a 

20 number of things. I ask you whether this particular area 

21 riqht here that we referred to, and I'm looking at Plaintiff's 

22 Exhibit No. 2-F, riqht there where the Pro-Blend is --

23 L All right. 

24 O -- io there any straw in there? 

25 A. No, ntr. 
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A. ,. Doggett - Redirect 260 

O. Do :-'OU know what a peanut redakin is? 

2 I 1 '1ouqht I k11ew before, but sinae I heard it 

3 discussed, t knc·· what they are. Very familiar with t:hem. 

4 Wer ~, there any peanut redskins in thi• compart.-

5 ment here .whats(~··:ver? 
' 

6 No. 

7 Ha1. ,.. they ever been stored in there in recant 

s years? 

9 A 

10 MP. WOODWAJtD1 That is all I have, Mr. DoCJ9ett. 

11 Tl7'!"' ·~CURT: All right. Step down, Mr. Doggett. 

12 Wntch yC":'nr ster. 

13 (P! "ness was excused.>· 

14 THf COURT: Call your next witnesa, Mr. Woodward. 

15 M!-' ,, WOODWARD: Excuse me, Your Honor. 

16 '!'HT' COURT: Is everybody on the jury all riqht.? 

17 Mr?. ti'OODWARD: Your nonor, that is the plaintiff• 

18 case. 

19 THF COURT: Are the defendants ready to proceed? 

20 r.-~R. '!ARRIS: We have motions to make. It is 

21 now 6:00 r'.M. and I ima9ine our mot.ions a.re qoinq to 

22 take sore 1 "~n~th ·of time. 

23 THE COUTlTr All riqht. Well, let's ·~· how 

24 lonq it w.11.1 taJ.-:e. 

25 ~r. Sheri.ff, woul~ yoti·take the jury downstairs?· 
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MR. DELK: Before the jury leaves, may I 

approach the bench? 

(Attorneys approached the bench and a side 

bar conference was held out of the hearing of the 

court reporter.) I 
I. 

THE COURT: Sheriff, take the jurors downstairs, I 
if you would, in the foyer there while the Court hears 

motions. 

(The jury left the courtroom.) 

(Proceedings in the courtroom out of the 

I 
. I 

I 

presence of the jury:) . I 
i 
I 

Does each defendant I THE COURT: All right, sir. 

have a motion? 

MR. DELK: Yes, sir .. 

THE COURT: All riqht, si.r ~ 

MR., DELK: Your Honor, I move to strike the 

evidence at this time. The: plaintiff has not 

establi.shed a prima facie case. 

I know there is a lot of evidence and there are 

a lot of circumstances in this case that point to, 

indeed, what is in fact the cause of the death of the 

cattle, but as I related to the jury .in my opening 

statement, to get from Point A t.o Point B, you have 

got to follow a straight path with no breaks in the 

pat.ho The.re are some very important ones in this case. 

I 
I 
I 
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262 

First, Point B, where the plaintiff wants to 

go, would be that the cattle have died from the 

ingestion of Phorate which has been presumably identif ief 
as Thim.et. 

Point A, where we start, are healthy cattle and 

the purchase of the feed in this case. This is a very 

important gap. Number 1, the bag on which literally 

the cornerstones of the plaintiff's case lie, the bag 

wrapped in the cellophane wrapper, I believe, has been -

THE COUHT: A four .. 

MRc DELK: Plaintiff 'a Exhibit No. 4 has not 

been identified by anybody in this case but the 

microscopist, Hr. Johnson, I believe his name is 

right, sir,. the microscopist, Mr •. Johnson. It has not 

been identified as the bag which Mre Jones by his 

testimony foundo It has not been identified as the bag 

which was delivered to Richmond by Mr~ Jones. 

It has only been identified as the baq which 

Mr. Johnson received from another party in the 

Division of Consolidated Laboratory Servicese 

Now, to be sure, this is not. a criminal case 

where the chain ot possession of the evidence has to 

bo established in order to override a reasonable doubt, 

but you still have to establish some chain. 

THE COURT: Mr. Delk, not to cut you short, 
-I 

I 
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263 

I'm going to rule that sufficient chain has been 

2 established in a civil oase. All the testimony came 

3 in without any objection to that whatsoever, so the 

4 thrust of that argument, I can rule on that now with 

5 respect to both defendants. 

6 MR. OELK: I have no other grounds for my 

7 particular motion to strike. 

8 THE COURT: All riqht. Mr. Harris? 

9 MR. HARRIS: On behalf of Southern States 

10 Cooperative~ I would move to strike the evidence of 

11 the plaintiff and enter up summary judgment in behalf 

12 of this defendant. 

13 To p:.irsue the argument of Mr,. Delk, the chain 

14 that I speak of~ and the reason I say there is no proof 

15 that this r;,,g is the one that was emptied into the 

16 mixer, that is the chain that I speak of~ 
0 

;! 

" 17 0: There has been no testimony from the man who 
~ 

.. 18 
0 

handled a bag on January the 10th, fiO testimony that 
~ 
0 

., 19 z the bag heI i~ today is that bag that !ie handled. 

20 It :t1.l true it is one of a dozen bags t but there 

21 is no test.imony that this was the bag.. That. is the 

22 chain that 1 am speaking of, and it has not. been 

23 established. There is no proof that this is the bag· .. 

24 For that reason, I think the plainti.ff has not 

25 established a case to send it to the jury. 
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Now, to do so would be to tell them that they 

could enqage in speculation, deciding that that 

particular bag might have been the one that was used 

by young Dwight Doggett that particular morning. 

I respectfully move to strike the plaintiff 'a 

evidence. 

MR. WOODWARD: Your Honor 

THE COURT: All right. 

MR6 WOODWARD: Judqe, in response to that, 

obviously, plaintiff has introduced evidence, I think, 

sufficient enough for that jury to find this is their 

bag, this bag as admitted into evidence without any 

objection whatsoeverG It was identical to the bag that 

they put into evidence, and Herbert Jones told you 

where he found it and Doggett told you what he did 

with the two bags of Pro-Blend that he put there each 

day. That is the only thing it can be .. 

We do know, and the jury has a right to find 

this, we do know that there is Phorate which, according 

to the t.estimor1y, is not in Pro-Blend supplement in 

the bottom of that bag. The jury has a right to 

conclude that the Phorate, and they extrapolated how 

much it would be and testified as to the lethal dosage 

and went all the way through it, the state chemists, 

without objection and with little cross-examinationy 
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if the Phorate had ~en in a bag used on another day, 

they would have been dead on the other day. 

The jury has a right to conclude that from the 

evidence which has been introduced. This is not sOl'te 

It is I bag brought up from another farm and all that. 
r 

right there where he says that he put the bags. I 

We think clearly they are obligated. We think I 
we have shown a chain of evidence just as far as anybod~ 

could. The jury has a right to conclude from that that II 

that bag contained the Phorate which killed the cattle. 

Phorate is not supposed to be in there and is 

in that bag. 

THE COURT: Mr. Harris. 

MR. HARRIS: That bag was the one that was used 

that morning? That is what I am trying to drhre at. 

TUE COURT: All right, sir. 

I 
1· 
I 
I 
I 
I 

Well, gentlemen, my recollection of the I 
testimonyr 

and I don!t.. say that this is the testimony, but my 

recollection ie that theae baqa were placed in the 

particular area by young J.l.tr.. Dogget. t as he said, and 

I 

I 
I 
I 
i 

I certainly think at this juncture 1t is a jury question~ 
I 
I It is up to the jury to decide what the situation was ! 
I 
I 

with reference to how the chemical substance got into ! 

the bag and whether or not that was; in fact, t.'le bag 

that the substance went into the feeder. So I think it 
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! ' 
I is a jury.question at this point, gentlemen. That is 

2 a question of fact for the jury to decide. 

3 MR. HARRISs There is one other point that 

4 Mr. Reed would like to raise, Your Honor. 

5 MRu WOODWARD: Your Honor, he has already made 

6 the motion to strike. Your Honor has already ruled 

7 on it. That is the end of the motion to strike. 

8 MR. HARRIS: I don't think the Court is going 

9 to cut us off here. 

10 THE COURT: I'll allow it. 

11 MR .. WOODWARD: Exception. 

12 TliE COURT: Go ahead. 

13 MR. REED: Your Honor, I don't know whether you 

14 call this n motion to strike or mot.ion for summary 

15 judgment, hut the plaintiff is pursuing under a breach 

16 of warranty theory. 

17 The Virginia Supreme Court's most recent state-

18 ment on breach of warranty theory requires the plaintiff 

19 to show twn things, and I'm quoting now from Logan 

20 versus Mont9ome!'Y Ward & Company, 216 Va0 at pnge 429. 

21 THE COURT: I am familiar with the case. I 

22 
have read it. 

23 MR. REED~ All right, sir. It says, "Under 

24 either the warranty theory or the negligence theory, 

25 I the plaintiff must show, one, that the goods were 
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unreasonably dangerous, either for the use for which 

t.hey would ordinarily be put or for some other 

reasonably foreseeable purpose, and, two, that the 

unreasonably dangerous condition existed when the goods 

left the defendant's hands." 

Now, with regard to the defendant, Southern 

States, there has been no evidence whatsoever that the 

dangerous condition existed when it left the mtll at 

Southern States.. I don't see how the plaintiff can 

possibly recover under his warranty theory. 

THE COURTr That is the additional jury question 

that the jury has to determine. Based on that ,. I am 

going to overrule that. I am familiar, very f:c,miliar 

with that ·case, Mr. Reed .. I overrule your motion on 

that. 

26 
I 

I 

I 

I 
I 

Note all exceptions to the Court's ruling with I 
reference to the motions, to stri.ke.. _J 
~------

n.J Now~ we have qot about twenty minutes" 
I 
I 

.. s think I 

I 

ask you this: how long do the 

it put on their 

sonable estimate, I 
cross-·exantir.!itiof e 

defendants? 

gentlemen? 

but can you e estim~te, Mr~ Delk? j 

Twenty minutes 

COURTa Your defendant's 
I 

I 
2-:10 . I 

~I 
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MR. DEL:K: Yes. 

THE COURT: Mr. Harris, can you 9ive me a 

reasonable estimate? 

MR., HARRIS: Your Honor, I would say certainly 

not over a couple of hours. 

Tiffi COURT: All right. So you gentlemen 

reasonably conceive if we start --

MR~ DELK: That depends on Mr. Woodward. 

THE COURT: Well, I understand that. We could 

possibly finish the evidence by lunchtime if Mr. 

Woodward ig reasonably brief with his cross-examination. 

MR. HARRIS: 

THE COURT: 

that being the case, we have gone lon9 enough today. 

I'm sure that everybody will aqree. 

Shex·iff, bring the jury hack. I'm going to give 

them some lnatructions concerninq the case .. 

(The juJ:y returned to the courtroom.) 

THE COURT: Ladies and 9entlemen of the jury, 

you have hoard all of the plaintiff's evidence up to 

this point. The plaintiff has r,ested. The Court 

heard the motions. This appears to be a good time 

for us to stop today. 

I told you you might 90 to 6:30, but this 

appears to be a good place to stop, so the Court is .• 
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qoinq to recess at this time. 

In order that we ean finish this ease tomorrow, 

hopefully, does any member of the jury object to 

atartinq in the mornin9 about 9:30? Is that going to 

qive everybody plenty of time to qet here? 

THE JURY : Yes • 

THE COURT: All right. Is that agreeable with 

everybody? 

THE .JURY: Yes, sir. 

THE COU~T: 9:30? All right. Counsel, is that 

all right with all counsel, to start at 9:30? 

26' 

I 

MR. WOODWARD: That is agreeable with plaintiff's 

counsel. 

MR. HARRIS: Yes. 

MR. DELK: Yes. 

THE COURT: I'd like to start, gentlemen, so 

we can finish at a reasonable time. 

Ladies and gentlemen of the jury, I'm going 

to excuse you at this time~ I'm going to i.nstruct you, 

of course, not to discuss the cast~. Do not dl c:;cuss the 

case among yourselves. I am going to further instruct 

you that I don't want you to discuss the case ;.;! th, 
I 

of course, any of the people in the courtroom Yr anybody! 
I 

in the community, as far as that is concerned. Even 

your husbands or your children; just don't disc:uss the 
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ease with anybody until the case is over. If you · 

want to discuss it with your family after it is over, 

that is fine, but while the case is still pending and 

while t.he matter is still in your hands and before 

you reach a verdict, I don't want you to discuss the 

case with anybody. 

I'm sure there is not going to be a lot of it 

on the radio and TV coverage concerning this particular 

case, but if you have to have your television or radio 

on and a big news broadcast comes on about this case, 

out it off. Don't listen to it or read any newspapor 

articles if you pick' up the newspaper in the morning . 

and you see anything about this. Put it down. I don't 

want you to read anything about it. 

Is that understood? We have been going too long 

in this case to have to try it over at some other time. 

Is that clear to everybody? 

Any further instructlons, COWlsel? 

MR. WOODWARD: No. 

THE COURT: You think .that is clear to the jury? 

All right, ladies and gentlemen of the jury, we look 

forward to seeing you promptly· at 9:30 in the morning. 

Sheriff, you may release the witnesses with the 

understanding that they are to be here promptly tomorrow 

morning~ We are golng to start w.ith the first witness 
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at 9:30. 

The Court stands adjourned until 9:30 in the 

morning. 

{The trial was adjourned to be reoonvened at 

9:30 on March 16, 1979.) 
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Your Honor, my 

2 Mr. Jon 

3 been sworn, 

4 

5 

6 JON N. BOLING, called as a witness on behalf of Farmers 

7 Service Company, having been previously duly sworn, resumed 

s the stand and testified further as follows: 

9 

10 DIRECT F.XAMINATION 

11 

12 BY MR. DELK: 

13 State your name, please? 

14 Jon Bolinq. 

15 Q. You have already testified that you are the 

16 president of Farmers Service Company. 

17 Correct. 

i 
I 

I 
I 

I 

I 
I 
I 

74 

. I 
possible .. --

1 

18 Mr. Boling, with specific reference, if 

19 let me ask it this way: strike that questions 

20 Do you recall when the Pro-Blend supplement whlch was 

21 invoiced to Dwight Doggett on December 11th and December 22nd, 

22 1977, was received o.r purchased by Farmers Service Company 

23 I from Southern States? 

24 A. Can I refer to my notes? 

25 ·Yea, sir. 
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J. N. Bolin9 - Direct 2 

A. He picked up --

2 0. My question is --

3 A. When did we pick it up? 

4 0. Yes. 

5 A. All righto I have got the invoice of 12/9. l 
6 0. Yes, sir. 

I . 

7 A The invoice usually is four days later than 

8 the pickup. In other words, I don't have the record of the 

9 actual pickup~ but there is four days lapse. What we do is 

10 get a sheet1 we pick up the feed and four days later it is 

11 invoiced to us. 

12 So one lot of Pro-Blend which was -- hum -- three-quarte s 

13 of a ton was picked up on 12/9, which would have been four 

14 days prior to that would have been about 12/7. The earlier 

15 invoice that I could find that would go with this was 11/7. 

16 0. November 7th? 

17 A. Yes. 
I 

18 0. How much was picked up at that time? ! 

I 19 A. Hum -- s.ixty bags would have been three tons. 

20 0. All right. 

21 A. And normally we don't stock -- well, Dwight 

22 was one of theM that l:i.sed it. We don't usually stock more 

23 than a ton, a ton and a half at a time because this is the 

24 type of feed you do1:. t t want to carry it for three months. 

25 You don't want to have 1 t for any lenqth of tim~. 
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J. N. Bolinq - Direct 

Was Pro-Blend shipped to you by Southern States? 

No. We picked up the Pro-Blend. 

Who furnishes the truck? 

We have our own trucks and we qo to the mill. 

Where is the mill located? 

The mill is located on Hull Street in Richmonc:t, 

just before you 90 into Richmond. If anybody knows where 

the Hull Street Bridge is, it is down at the bottom in the 

lower part of Richmond. 

Do you kr:ow what is manufactured at that 

particular mill? 

A. Only feed. 

All riqht. 

A. .And supplement a??-d doq food, but it is the feed 

for various anim.~ls, not just cattle. 

On the particular days relating to the two 

invoices you just mentioned of November 7, 1977, and December 

9, 1977, what ''ther pr·oducts 'than Pro-Blend food supplement 

were picked up from the m~ll? 

All of this is -- well, I'll read some of it. 

Calf Developer, Silver Stirrup, Trophy Winner, Rabbit Fooa, 

Pig Pellets, 38' Supplement, which is a pig pellet, coarse 

Dried Corn and Calf Mix. 

What chemicals or honfoodstuffs were picked up 

from the plant on those days? 
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J. N. Bolinq - Direct 27 

A. None. 

2 Were the products that you purohaaed at the 

3 Southern States mill then trucked directly to your place of 

4 buaineaa in Smithfield? 

5 . That ia correct. The truck goes to Richmond, 

s picks up feed and qoes directly back to Smithfield. 

7 How waa the Pro-Blend·SO.packaqed when you 

B received it at the Southern State• mill? 

9 In the 100 pound bag that we have seen. 

10 Defendants' Exhibit No. 1 --

11 MR. DELK: Do you have it? 

12 MR. HARRIS1 LooJtinq for the bag? 

13 MR. DELK: Yes. He has 9ot it hare. 

14 

15 BY MR. DELK: 

16 You have seen Defendants' Bxhibit No. 1 previousl 

17 in the case? 

18 Yes • 

19 . Is this a representative baq of the sort in 

20 which Pro-Blend SO is packaged when Farmers Service picks it 

21 up at the mill in Richmond? 

22 ~ That is correct. 

23 Bow are the bags closed or sealed? 

24 They are aevn across. 

25 Once Farmers Sfar'Vice Company or its employees 
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J. N. Bolinq - Direct 

pick up the•• ba9• at South•J!'.D States-, exactly what ia dona 

2 -~th them? 

3 They are brought back in and unloaded anc! they 

4 are put in feed areaa that we have and stacked acc::ordin9 to 

5 the type of feed that we have. 

6 If it ia Pro-Blend, we put Pro-Blend together and lamb 

1 mash and the varioua,producta are uauaily -- ve try to 

a aeparate the pig feed versus the cow feed because you don't 

9 want to make a mistake and get the wrong feed and qive it to 

10 somebody. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

And all of this time you indicated. that you 

keep between a ton and a ton and a half of Pro-Blend on band? 

A Yes, air. Now, as I said, on 11/7 we got 

three tons, but at that time, you know, somebody miqht have 

told Percy, "I'm going to come and pick up a ton,• or, •1•m 

going to be in Monday and pick a ton and a half up." 

In fact, Dwiqht, on occasion, told ua he is qoinq to 

pick up a ton ao we might over-order, knowinq the next day 

we were 

All riqht, air. 

And one time we miqht have picked up three tons, 

22 but at the same time we knew it was qoinq to move. 

23 'l'he Percy that you referred to ia Mr. Percy 

24 Bundley. 

25 Yes, sir. 

249 

278 



"' 0: 
0 ... 

" 0 

~ 
0 

"1 
z 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

J. R. Bolin9 - Direct 27: 

~ Be ia an employee of Parmer• Service? 

O Dwight obviously ia Mr. 1>o99ett, the plaintiff? 

L Yea., 

. Q. The Pro-Blen4 ia stored in the same bag or 

package as it is received from southern States mill? 

A. 'l'hatia correct. It is bouqht in a package and 

sold in that package~ We don't do anything other than aell 

the bag as it is marked. 

O Do you personally recall havinq any part in the 

sale or delivery to Mr; DoCJqett on December 11, 1977, or 

December 22, 1977, of the Pro-Blend which is evidenced in the 

invoices which are already in evidence? 

A. To my recollection, it would be hard for me to 

say. I might have loaded it and somebody else might have 

loaded it1 I don't know. We try to catch a person when he 

comes inj whoever is there always catches. them, ao I can't 

remember. 

Other than unloadinq -- who loads the Pro-Blend 

on the Parmer& Service truck at the mill in Richmond? 

A. Hum -- they have a crew of men there that 

with a foreman, and jt is hia job to take the loading sheet 

and it comes down across to the truck and is loaded by a 

crew of about three or four men. 

So the actual loadinq at the Southern States mill 
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· J. N. Boling - Direct . - 280 

ia.accompliahad by Southern States employees? 

2 That is correct. 

3 All right. 

4 The·· driver of our truck is aupposed to check 

5 and make sure that if we 9e,t 20 ba9a of Pro-Blend, we get 

6 20 baqs of Pro-Blend and not 19. It doesn't always happen. 

7 Now, you described the loading of the Pro-Blend 

a on the truck at Southern States mill. 

9 (Witness noddinq head affirmatively.) 

10 Who unloads the Farmers Service truck at 

11 Farmers Service? 

12 Hum -- my employees. There are usually five or 

13 six men at Farmers Service, employed by Farmers Service. 

14 Are they authorized to open bags? 

15 A. No, they are not authorized to open a baq. 

16 Do they open baqs? 

17 No, they wouldn't have any cause to. Usually 

1a when it is unloaded and -- not that I enjoy it any more than 

19 anybody else, but usually I'll be out there or Percy will be 

20 out there or all of us will be out there, usually someone 

21 in a supervisory capacity that is there when it is unloaded. 

22 To your knowledge, what other handlinq is made 

23 :of these bags in the process of reaeivinq them from Southern 

24 States, unloading and storing them in your place of business 

25 and selling them to a customer? 
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J. N. Bolinq - Direct 281 

A That is essentially all that is done. 

2 ~ Do you sell chemicals at your place of business? 

3 ~ Yes, I <lo. 

4 ~ Do you sell Thimet? 

5 I A Yes, we have sold Thimet. 

6 ~ Where do you store Thim.et? 

7 ~ At another location in the warehouse. The 

8 chemicals and the feed are in two different locations. 

9 ~ Are these in separate enclosed rooms? 

10 A At that particular time, it was because we have -

11 this was in December and in December, chemicals -- unless they 

12 are. kept under heat will some chemicals will spoil or 

13 won't be usable. So what we have done is move many of our 

14 chemicals that are left over, all of them down to a truck 

15 qarage which is another section because that is the only 

16 place that we have a heater, and they are kept under heat 
0 .. .. 
,. 17 .. durinq the winter. 
~ 

N 18 
0 

~ 
0 

-i 19 z 
.; 
z 
z 
~ 20 < .. 
0 
u 

21 

22 

23 

24 

25 a seven and a half percent systemic and a seven and a half 
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J. N. Bolinq - Direct 

percent 'l'himet. It has '.l'himet in it, but it ia not 'l'himet 15. 
" 

2 it is not even the eame composure, but aome of these chemio~l 

3 that we put out have other products in them when they are 

4 made up. 

5 We didn't even know it had it until this incident 

6 happe~ed and we started looking through and we found thi• 

1 product, ao I want to be completely honest. 

8 Where was that stored? 

9 That was in a separate location from the feed. 

10 Of course, all the chemicals are, but it's got 'l'himet in it, 

11 but it also has another chemical which we haven't found in 

12 'this analysis. 

13 In other words, the tests that you have seen 

14 1do not indicate the presence of this other chemical in any 

15 ,of the materials that have been tested, the feed or the --

16 Right, or the other. 

17 Now, you offered samples of Pro-Blend SO from 

1a your store or your own place of business for testing, did 

19 you not? 

20 Well, as soon as we heard about it we stopped 

21 the sale on all the Pro-Blend we had left in there. Mr. 

22 'Simmons came down and the samples from the bags that we had 

23 !On our location were sent off. 

24 To your knowledge, was any contamination 

25 discovered in any of the products which you had on hand in 
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J. H. Boling - Direct 2 3 

your place of business? 

2 No. In fact, after the teats came back, we 

3 ware allowed to sell that feed. 

4 MR. DELK: I have no further questions. 

5 '!'HE COURT: Mr. Woodward, I g-ueaa you would 

s be next. 

7 

8 CROSS-EXAMINATION 

9 

1 o Y MR. WOODWARD : 

11 Mr. Boling --

12 A. can I ask a question? 

13 .THE WITNESS: Do you ne8d these for anything? 

14 MR. DELK: No, I don't plan to introduce them 

15 into evidence. 

16 THE WITNESSs Excuse me, I'm sorry. 

17 

19 Mr. Boling, I examined you yesterday. I don't 

20 tend to go over the same areas that we had covered in my 

21 xamination of you then. 

22 ~ All right. 

23 Do you know the reputation of Mr. Doggett being 

24 good farmer in Isle of Wight County? 

25 ·A . I do. 

z~- 2s4 
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J. N. Boling - Cross 

1 And i• he? 

2· He ie. 

3 noes he run a f irat-claas farming operation? 

4 In my estimate, he does. 

5 MR. WOODWARD: I have no further questiona. 

6 ~'HE COURT: Mr. Barris, do you have any queations 

7 

a EXAMINATION BY MR. HMRISs 

9 Mr •. Bolin9, I may have misunderstood, but you 

10 
1had invoices for 'l'himet -- excuse me, Pro-Blend that you had 

11 picked up on De camber 9, '77, and November 7, '77? 

12 A. Yea. 

13 0. Or maybe a couple days earlier? Did you mention 

14 1 December 19th --

15 A. Well 

16 0. -- '77? 

17 I A. Well, the invoice that -- you have the date that 

18 
1 

Dwight picked up the first ton? 

19 MR. DELR: December 11th. Excuse me. 

20 'l'HE WI'l'NESS: Wall, the only thinq --

21 

22 BY MR. HARRISt 

23 You mean the f irat time in December he --

24 He picked up on the 11th and I am keying it to 

25 ' this on 12/9, that invoice. 
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J. N. Boling - Cross '28 

0. All ri9ht. 

A. But I went one more invoice back. 

0. November? 

A. To November. 

0. Well, how about t.he invoice --

A. Hum --

0. -- later in Decmaber, of December the 22nd? 

A. Bum -- on 12/19 -- excuee me, I'm sorry. 

0. All riqht. 

A. On 12/19 we picked up tlllO tons of Pro-Blend. 

0. Yes. 

A. Which was actually delivered probably the 17th, 

but I'm aayinq, these invoices come about four days after 

we pick up the teed. 

O. All right. 

A. 'l'he reason I don't have that other c0py .t.8 that 

once we check it and make sure we received. it, we destroy 

that copy. 

Well, do your records reveal that Mr. Doqqett 

picked up two tons on December 22nd, though? 

A. . I have those invoices here. 

0 Yea. 

A. 12/22 he picked up one ton of Pro-Blend, and 

on --

All riqht. 

... 
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J. N. Bolinq - Cross 

A. That was the time he picked up one ton before. 

2 . 'that. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24. 

25 

Now, that was evidently Pro-Blend that you had 

jpioked up in Richmond on the 17th? 

J. 

I A. '!'his is correct. 
I 

I . Pretty quick turnover? 

Riqht. I 
I 
I You·qat Pro-Blend in and it appears that Mr. 

jnoqqett miqht have been one of your 

I far as Pro-Blend was concerned? ! .. 

I Yes, air. 

biqqest customers as 

I 

I 
Ile picked up just as much as you were qettinCJ 

!from Richmond, riqht? 
I 

I A. We tried not to have him come down and pick up 

I 10 
I 
; 

I 

bags or 20 baqa. 

Eut it does appear he was buyinq just about all. 

I the Pro-Blend you were qettinq from Richmond? 

I 
I Well, no, not -- I mean, I still had other 

jcustomers, but he was one of the larqer users of the Pro-Blen • 
I 

Well, for instance, I see on the 19th or l 
jthereabouts of December, you picked up 40 baqs. 

I A. 
I 

' i 

I 
! 
I 
I 
I 

A. 

Right. 

And on the 22nd, he picked up 20 baqs of that? 

Riqht. 

So he was a pretty biq customer? 

25? 
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J. N. Bolin9 - Cross 

~ Would you youraalf have picked up the Pro-Blend 

iD Richmond or did you say that was Mr. Bundley.? 

A. Well, I try not to pick up the material, but I 

have on occaaion gone up there and picked 1 t up. But I don't . 

recall whether I picked this up. 

O You don't recall? 

A. Right. 

~ In any event, while you did pick it up, you 

are familiar with the smell of Thimet, aren't you? 

A. Yea, sir. 

~ Have you ever smelled any Thimet around that 

plant or in any baq that you picked up from the plant, from 

the mill? 

A. No. I went to the mill and went up throuqh the 

whole mill with the plant manaqer. I couldn't -- I didn't 

detect any 'l'himet. 

~ I believe you said that the only thinq at the 

mill is food products? 

A. To my knowledge. 

~ No chemicals? All the thinqs you mentioned in 

a hurry, and I wasn't able to write them down, but all of 

those, is there a chemical in there that you picked up at' 

the mill? Piq Pellets? 

A. We are not allowed to haul chemicals when we 

258 

28' 



J. N. Bolinq - Cross 
); 
.( 
:' 

.• 
I 

haul feed. 

88 

2 Q. That is unlawful, as a matter of faat? 

3 It is unlawful. Even if I instructed the truck 

4 to leave the mill and qo to the warehouse which is on the 

5 other side of Richmond and pick up chemicals, the warehouse 

. 6 would not put them on the truck • 

7 Getting to the samples that were taken, ware· 

8 you present when that was done? 

9 A The sample a? 

10 n Yes. 

11 A. Hum I'm not aure. I miqht have been, but 

12 t•m not sure. 

13 0. I know you were qreatly concerned at that time 

14 ttith the situation. 

15 A. Right. 

16 0. Do you recall Mr. Simmons coming to the store 

17 to 9'•t those sample a immediately after? 

18 A. I can't recall whether, you know -- I think I 

19 was, but I'd hate to 

20 Well, the samples that were taken --

21 Go ahead, excuse me. 

22 The 3amplea that were taken from the Pro-~lend 

23 in your store ea.me from part of t.he Pro-Blend that you had 

24 piaked up or had had picked up in Richmond, isn't that correct 

25 A.. Thia is out of the same lot that we piaked up. 
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J. N. Bolinq - Cross .289 

O. When you say the same lot, that. ia food that 

2 ··would have been packaqed at the aame t.ime and put int.o bags 

3 and would be from the same mixture and lot. at. the mill? ' 

4 Mit. WOODWARD• Well, Your Honor, I think he 

5 is askinq Mr. Bolin9 aomethinq he can introduce 

6 throuqh his own witneeaes. He is askinq Mr. Bolinq 

7 questions as if he were runninq southern States in 

8 Richmond. I don't think it ia proper. 

9 THE COURT: If.Mr. Bolinq knows it came from 

10 a certain lot, he can say. If he didn't --

11 MR. WOODWARD 1 If he didn't see the manufacture 

12 of it, there is no way in the world he could say. 

13 

14 BY MR. HARRIS: 

15 ~ All right, sir. 

16 A. I can't testify that I distinctly know that it 
0 .. ... 
"' 17 .. came from that lot. They make it in certain lots. 
~ 

N 
0 

18 O. Yea, but all of these baqs that you had were 
0 ... 
0 

, 19 z the same lot number, were they not? 

20 A. 'l'his is correct. 

21 Q. All right. 

22 A. I didn't actually make it. 

23 Q. Do you know that lot number or do you have a 

24 record of it 

25 A. No. 
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2 become aware 

3 .L 

4 Q. 

5 A. 

6 0. 

J. N. Bolin9 - Croaa 

yourself? All ri9ht. Whan did you f iret 

of the problem at Mr. Doq<Jett'e farm? 

I'm pretty sure it waa on 'l'Uesday, the lOi:h • 

In other words, the day after? 

Yes. 

The day after it happened? 

The day afterwards. I believe that I spoke with 

B 'ihim on Wednesday. 

7 A. 

9 

10 

11 it. 

12 

I'm sorry, you spoke --

I spoke with Mr. Doqqett on Wednesday concernin9 

Did you have occasion to come down to Mr. 

13 Do99ett's operation? 

14 I spoke with Dwiqht on Wednesday to find out, 

15 you know, what I could do, to find out what the problem waa. 

16 At that time we didn't know what it was, and he told me that 

11 we weren't concerned any and he didn't know what it was, and, 

18 you know, don't worry about it. 

19 

20 

21 

22 

0. 

A. 

0. 

A. 

23 anythinq. 

24 

. 25 qo? 

Did you suspicion a 

No. 

chemical? 

At that time I don't think anybOdy suspicioned 

Well, when you went to the farm, w'here did ~u 
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J. N. Boling - Cross 2' 

A. When I went. out. to the tarm, it was on Monday. 

2 O. '!'hat would have been the 16th? 

3 A. That would be the 16th. 

4 O Who were you with? 

5 A. Herbert Jones ha4 oome by. I told Herbert that -

6 
well, I wae aick at the time. Anyway, I had a terrible cold, 

7 
but I tole! Harbert I hadn't been out there and I wanted to 

8 
90. He said, •well, come on and we'll qo toqether.• 

9 
Q. Do you recall about what time of day? 

10 
A. About around 10:00 or 10:30. 

11 
g. It doesn't matter, but who waa at the farm when 

12 
you were there? 

13 
.~ Little DWiqht, I think, was there. 

14 
0. All right. 

15 
A I'm not sure whether it was Dwight was there --

16 Senior waa there or not, I'm not sure. 
0 .. .. 
"' 17 .. 
~ 

O. Did you look around to see what you could see? 

N 18 .o 
0 .. A. Well, I was more or less mi\Jc.in9 the courtesy 
0 

~ 19 z call to see if I could do anything for them, and Herbert --

20 O. Did you? 

21 A. Hum --

22 ~ Did you look in the small area where the 

23 Pro-Blend was stacked? 

24 A. I did. 

25 O. Did you find a great number of bags there? 
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I J. N. Bolinq - cross 292 I 

I; 
A. 'l'bere were a nUlllber of baqa on the floor. 

I 2 
Q. Did you stir 110me of them up or move any of 

/them? 
3 

4 I A. I didn't personally. You had teatiaony that 

Mr. Jone a picked up some baqa. \ 
5 

6 
0. Did you see him do that? 

A. 
7 

I did. 

8 
0. Were you there when he smelled the Thimet in 

the one bag? 
9 

A. I was. 
10 

11 
~ In stirring up the baqs, did you stir up any 

12 
mice er anythinq like that? 

13 
A. I didn't see any mice. 

14 
Did you notice any '!'hi.met boxes or bags? 

15 
A. There waa one box of 'l'himet in the back portion 

16 
of the -- Where they stored the Pro-Blend. 

17 Did you have occasion to look in the box? 

18 No, I don't -- at that time, other than -- you 

19 have qot to piece it all together, but at that time I still 

20 
don't think he actually thouqht it was 'l'himet. He had 

21 
smelled offensive odor in a baq, and ·we sent it off to be 

. ' 

22 
analyzed, but I don't think the connection between -- I 

23 
didn't look in the box, and Mr. Jones didn't either. 

24 
But even today, after that, even though you 

25 

1 

didn't suspicion 'l'himet and nobody else did right at that 
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J. N. Bolinq - Cross 2S 

point, you remember that you saw the Thi.met box, right? 

A. Yea. 

All riqht. How close waa that to the Pro-Blend? 

I think it was probably 30 feet. 

. Q. 30 feet? All in one room there --

That is oorrec:t. 

-- where the Pro-Blend is --

A. Right. 

-- stored? Do you consider it qood farming 

practice, sir, to store chemicals eucb as Thim.et next to 

the Pro-Blend --

MR. WOODWARD: Your Honor, I --

BY MR. HARRIS: 

food supplement? 

MR. WOODWARD: I object to that question. -

MR. HARRIS: You asked --

MR. WOODWAROr Not that Thimet was stored in the 

back. There was a Thimet box that Mr. Jones testified 

yesterday had 6 inches of dust on it. He hadn't 

inquired of him. He is trying to impute the Thi.met 

box with the dust on it. I object to it. 

MR. HARRIS: Whether it had Thimet or not, 

that is up to the jury to determine. It is a Thimet 

box. 
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J. N. Boling - cross ~94 

THE COURT= I'll allow him to answer the 

2 question. 

3 THE WITNESS: ReP.at the question. You 

4 confused me. 

5 

6 BY MR. HARRIS: 

7 Whether you consider it qood practice of a 

s farmer to store a chemical as powerfui as poison, you miqht 

9 say, as Thimet in the same area where food supplement is 

10 · stored. 

11 If there was Thimat in that box, it wouldn't 

12 be a qood practice. 

13 All right. 

14 A. I can't attest to whether there was Thimet in 

15 ~e box or not. 

16 It didn't have 6 inches of dust on it, did it? 

17 'l'O my recollection, I cannot say whether it 
,-

18 did or didn't because, as· I said, I noticed the box, but I 

19 didn • t go back to the back of the building to look at the 

20 'box. In fact, I don't think either one of us did. We were 

21 more interested in the baqs. 

22 Q. All rlqht. 

23 My wife says I don't notice the dust at home. 

24 MR. HARRISs That is all I have. Thank you, 

25 sir. 
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J. N. Boling - Cross 

THE COURT: Ia that all for this witness? 

2 MR. WOODWARlh · I have no further questions. 

3 
THE COUR'1'1 Thank you. 

4 
(Witness was excused.) 

5 MR. DELK: Your Honor, that is all the 

6 
witnesses that Farmers Service Company intends to 

7 
present today. 

8 
THE COtJR'1'1 Parmers. Service Company rests? 

9 
MR. DELK1 OUr case ia rested. 

10 
THE COURT1 All ri9ht, Mr. Barria. 

11 
MR. BARRIS: Call Mr. Groseclose. 

12 
Can we delay any motions that we might have 

13 
at this time on behalf of Southern States? I'm not 

14 
sure I would have any, bu.t I don't see any need of --

15 
THE COURT: All right. 

16 
MR. HARRIS1 Ia that all riqht with you, Tom? 

0 .. ... ,. 17 .. THE COURTS Watch your step • 
~ 

.. 18 
0 
0 ... 
0 

; 19 z 

MARK R. GROSECLOSE, cal~ed as a witness on behalf of 
.. 
z 
z 
0 20 ... 
c 

Southern States Cooperative, Incorporated, havinq been first 
.. 

21 
duly sworn, was examined and testified as follows: 

22 

DIRECT EXAMINATION 
23 

24 

BY MR. BARRIS: 
25 
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10 

11 

12 
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14 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

M. R. Groseclose - Direct 

O. Mr. Groseclose, would you state your name, plea• 

I 
I 
I 
I 

) 

. I 

A. 

A. 

Mark R. Groaealoae. 

Your address? 

2033 Wrens Nest Road, Richmond. 

Your occupation? 

Manager with Rollins, Orkin. 

What ia Rollin's, Orkin? 

Well, Orkin Exterminating Company. Orkin 

Exterminatin9 Company is owned by Rollins, Incorporated. 

I ~ Your educational background, pleaae? 

.I A. 

fa=•aaee, 
BS degree in marketing at the University of 

i 0. Mr. Groseclose, aa manager in Richmond of the 
.1 

rrkin operation, did your firm have occasion for a period 

ln 1977 to have a contract with Southern States? 
I 
I 
I 
) 

j 

Yes, sir. 

Did. that concern the mill there on Hull Street? 

Yes, sir. 

l O. Their food operation there? What was the job 

t Orkin to be? 
I 

I 
I 
' 
I 
I 

and 
I 

its 
I 
' 

I 
I 
I 
' 
I 

It was a monthly pest control service. 

~ Mr. Groseclose, at my request, have you studied 

determined whether or not Orkin uses Thimet in any of 

pesticides, pest control? 

A. Yes, sir. I researched our sources and I found 
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M. R. Groseclose - Direct 297 

that we do not have 'l'himet available as a chemical for use. 

2 MR. BARRIS: Answer counsel, piea••· 

·3 MR. DELK: I have no questions. 

4 MR. HARRIS1 Mr. Groseclose, thank you 

5 very much. 

6 THE COURT: Mr •. Woodward. 

7 MR. WOODWARD: I have qot several. 

8 MR. HARRIS:. Excuse me. 

9 

10 CROSS-EXAMINATION 

11 

12 BY MR. WOODWARD s 

13 ~ Do you use any phosphates? 
' 

14 L We use orqano•phoaphates, yea, sir •. 

15 ~ You do use orqano•phoaphates? 

16 A. Yes, sir. 
0 :: ,. 17 .. ~ That is a poison? 
0 .. 
.. 18 0 

1\. Yes, sir .. 
0 .. 
0 

; 19 z ~ That is part of the qeneral orqan!c phosphate 
,.; 
z 
z 
0 20 .. 
c 

9roup, is it not? 
m 

0 
u 

21 " 
L Yes, sir. .. 

" z .. .. 
22 ~ And you use that in the Richmond plant? 

23 L Bum -- in our office, in our -- yea, sir. 

24 MR. WOODWARDr That is all I have. '!'hank you. 

25 
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M. R. Groaecloae - Redirect 

REDIREC'!' J!XAMINATION 

2 

3 BY MR. HARRIS: 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

You use that at the mill, food mill? 

A. The organo -- one or two, possibly, of the 

cJ:lemioala that were used would have been orqano-phosphates. 

But not Thimet? 

No, sir. 

THE COURT: Any other question• for this 

witness? 

MR. WOODWARD: No, I have no further question•. 

TIIE COOR'.rs Do you need this witness any 

further, gentleman?· 

MR. HARRIS: Not for me. He may be excused. 

lle was on his way to Atlanta this morning. 

MR. DELK: No, sir. 

MR. WOODWARD: I have no obj action. 

THE COURT: You may be,excused. Thank you. 

(Witness was excused.) 

THE COURT;. Call your next witness. 

MR. HARRIS: Mr. Chaney. 

RONALD B. CHANEY, called.as a witness on behalf of 
r. .• 

24 Southern Stacee cooperative,' Incorporated, having been first 

25 duly sworn, was examined and teatif ied &8 followa 1 
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R. B. Chaney - Direct 

-· ' 

DIRECT EXAMINATION 

3 BY MR. HARRIS: 

4 Mr. Chaney, would you state your name, sir? 

5 Ronald B. Chaney. 

' 6 Wh~re do you live? 

7 2 Lee Avenue, Highland Springs, Virginia. 

8 What is your oacupation? 

9 I wu the manager of Terminix Engineers. 

10 Q. What is 'l'erminix Engineers? 

11 A. We are peat control,.exterminatinq company. 

12 Your educational background? 

13 A. Tli9h school. 

14 How long have you been manager of the Terminix · 

15 in Richmond? 

16 A. Hum. -- 14 months. 

17 ~..r. Chaney, at my request, did you -- excuse me. 

18 Have you checked your records to see whether or not Terminix 

19 had a contract with Southern States in Richmond in regard to 

20 pest control at the Richmond mill? 

21 J\. Yes, sir, we do. 

22 That is the toad operation part? 

23 That ia right. 

24 Did you find that you did have such a contract? 

25 Yes, sir. 
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I 
I 
I 

I. 

I 
I 

2 i 
I 

3 I 
I 

4 I A. 

R. B. Chaney - Direct 

That was during the year 1977 or since? 

Yes, sir. 

And prior to 1977? 

Dack to 1972. 

5 O. Mr. Chaney, at my -request, have you checked your 

records and studied th.is to determine whether or not 'l'himet 
j 

6 

7 f is used in any of the products that you use, that Terminix 
i 

a i uses for pest control? 
I 

g r A. Yes, I have. 

10 Is Thimet used in regard to any pest control? 

11 No, it is not. 

12 MR. HARRISS '!'hank you, Mr. Chaney. 

13 Answer these gentlemen. 

14 

15 CROSS-EXAMINATION 

16 

I 
17 IBY MR. WOODWARD : 

: 
18 

19 chemicals~ 
I 

20 I A. 

21 I 
I 

22 I A. 

23 I 

24 ltime do their own work in extermination of pests, don• t they? 

25 MR. JJARRISr Well, people may, but I 
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R. B. Chaney. - Cross 30] 

THE COURT: I don't know if he's in a position 

2 to know unless he had seen evidence of it. 

3 

4 BY MR. WOODWARD: 

5 ~ You don't know whether Southern States used its 

6 own chemicals themselves in'rodent or pest control? 

' 

7 MR. HARRIS: ot course he doesn't, Judge. 

8 '!'BE COURT: Be may. 

9 MR. BARRIS: That is not a permissible question. 

10 THE COURT: He can answer it yes or no. 

11 

12 BY MR. WOODWARD: 

13 O. Do you know whether they do or do not? 

14 A. I do not, but to my knowledqe,they do\not. 

15 ~ As I understand, Orkin was 9oin9 to work there 

16 and you were doinq some work there? 
0 .. ... ,. 17 .. ~ We would have worked --
~ 

.. 18 
0 

~ You and Orkin? 
::! 
0 

~ 19 z ~ That I don't know. We were doing some work. 
.; 
z 
z 
0 20 .. 
c 

?·::R. WOODWARD : Tha.nk you very mueh. I have .. 
0 
u 

21 0 
no further questions. 

c 

"' z ... .. 
22 MR. HARRISt Thank you, Mr. Chaney • 

23 THE COURT: Can this witness be excused, 

24 gentlemen? 

25 MR. tfOOOWARD: As far as I am concerned. 
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R. B. Chaney - Croaa 302 

MR. BARRIS: Going back just one minute. 

2 

3 REDIRECT EXAMINATION 

4 

5 BY MR. HARRIS: 

6 '!'here is no Thimet used ·in any product that you 

7 use for extermination? 

8 No, sir, none purchased nor used Thimet. 

9 MR. HARRIS: All right. 

10 THE WITNESS1 Am I excu•ed? 

11 THE COURT: Yea, air, you are excused. 

12 (Witness was excused.) 

13 THE COURT: Call your next witness. 

14 MR. BARRIS I Mr. Morgan. 

15 

16 GEORGE D. MORGAN, JR., called as a witness on behalf 

17 of Southern States Cooperative, Incorporated, having been 

18 first duly sworn, waa examined and testified as follows: 

19 

20 DIRECT EXAMINATION 

21 

22 
9Y MR. HARRIS: 

23 Mr. Morgan, would you state your name, please, 

24 
sir? 

25 
A. George D. Morgan, Jr •• 
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G. i>. Morqan, Jr. - Direet 

1 
O Your address, pleaee, air? 

2 
A. 6213 Three Chopt Roal!, Richmond., Vir9inia. 

3 
O. Mr. Morqan, what ia your occupation? 

4 
1.· I am a bag manufacturer. 

5 
O Do you have a contract and have you had for 

some years to furnish baqa for southern States products? 
6 

A. Yea, air. 
7 

8 
O. Do you furniab a b~ -- I am 9oin9 to show you -

9 
do you furnish and manufacture, I miqht say? 

10 
A What did you say? You'll have to speak up 

juat a little, if you will, please. 
11 

o. All right. 
12 

13 
A My ears are 9ettin9 old, too. 

O. Where is your plant located? 
14 

A. In Richmond. Belleville and Moore Street, 
15 

West Richmond. 
16 

0 • .. 
"' 17 .. O. For how many years have you furnished bags to 
0 ... 

Southern States? 
N 18 0 

~ 
0 

, 19 z 

A. Since sometime durinq World War II. 

20 
~ I am holdinq a baq in my hand. Do you recoqnize 

that? 
21 

A. ,Yea. 
22 

23 
~ Did you manufacture that baq? 

24 
A. Yes, sir, that is our little trademark down 

there on the corner. 
25 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

G. D. Morgan, Jr. - Direct 

That is a loqo, M-V? 

Ri9ht. 

O.· Would you describe the procedure of manufacturin 

theae bags from the time that you qet the material, where 

you get the material and right on up to the time that you 

·distribute that to Southern States? 

A. This bag is made from woven polypropylene ribbon 

It is manufactured by Nashville Mills, Nashville, Alabama. 

·They are a subsidiary of Plymouth Company, and, in turn, 

they are a subsidiary of one of the biq oil companies. 

O All right. 

They are the only manufacturers of this 

particular piece of cloth. 

~ Is this an oil-based product? 

A. 

0. 

A. 

Yes. 

How does that come to you, that material? 

We buy this material in truckload lots alonq 

1a with other materials from the same mill. It comes in 2,000 

19 yard rolls that have about 10 bolts put on there per roll. 

20 0. All right. 

21 A. We put it on a rather large printing press which 

22 cuts the material, prints the material. and folds the material 

23 wrong side out. It would be like this and comes to the store 

24 We then sew this bag;aqain wrong side out, naturally. 

25 It then goes to a turninq machine that. turns the bag right si e 
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G. D. Morgan, Jr. - Direct 30 

out. It then goes to the baler and is baled, wrapped, tied,, 

2 ready for shipment. 

3 And at that time when it oomea in, when it qoea 

4 out, that material, has it ever been used before? 

5 Never been used before. 

6 Are these baqa ever reused by Southern States? 

7 Not to my knowledge. 

8 Do you ever have them come baek in and clean 

g them up and ship them anywhere? 

10 No, sir. 

11 In your production, is there ever any reason to 

12 use Thimet, a chemical, Thimet? 

13 ~ I don't even know what it is. 

14 ~ Any chemicals at all? 

15 ~ No, sir. Just the ink is the only -- I don't 

16 know whether you call printinq ink a chemical or not. 
0 

:! ., 17 .. ~ Do you know what that is made of? 
0 .. 
.. 18 
0 

~ It is an oil-based ink. 
~ 
0 

., 19 z ~ And you put that on the bag? 

.; 
z 
z 
0 20 .. .. A That is right. 
ID 

0 
u 

21 MR. HARRIS: I'd like to introduce that, 

22 Your Honor. Well, we have one. 

23 THE COURT: Do you want -- well, I think 

24 counsel stipulated that this bag was the same aa 

25 the Exhibit -- what ia that number of that Exhibit? 
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2 
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5 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

1,6 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 
i 
I. 

G. D. Morqan, Jr. - Direct 

'1'HE CLERK z No. 1. 

THE COURT1 Plainti~f or Defendant No. l? 

Mr. Woodward, will you stipulate this baq he has 

been ref erring to is the same type of bag? 

MR. WOODWARD: Looks to be the same u the 

one that was introduced by them yesterday. 

'!'HE COURT: That is stipulated, gentlemen. 

All riqht. If you want it in, I'll let it in, Mr. 

Harris, but we already --

MR.- DELK: I agree because the bag I introduced 

they got from Mr. Harris, and I presume he got. all of 

them from the same place. 

THE COURT: All right. Answer these 

gentlemen, Mr. Mor9an. 

, 
I MR. DELK: I have no queationa. 

CROSS-EXAMINATION 

I BY MR. WOODWARD: 

I 

" 

~ Mr. Morgan, just one brief question, please. 

A. Yes. 

~ Do you have any mice or rats at your plant? 

A. I would think perhaps we do. 

~ Do you control them chemically? 

A. Not in the plant that I know of. We have Orkin, 

277 

306 

.\ 
Z·.' 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

i5 

16 
0 .. .. 
"' 17 .. 
0 ... 

N 18 
0 
0 .. 
0 

, 19 z 
..; 
z 
z 
0 20 .. .. .. 
c:i 
u 

21 

22 

23 

24 

25 

G. D. Morqan, Jr. - Crosa O' 

I believe, on some sort of a contract. While I am not a 

thousand percent sure of where he works, we have a cafeteria 

an4 we are careful to see that he handles that and. where else 

he may qo, I don't know. 

0. That is really not part of your responsibility, 

thouqh, is it? 

A. Not personally,· no, sir. 

0. In fact, you are head of Morqan Brothers Baq 

company, are you not., sir? 

A. That is riqht. 

MR. WOODWARD: That is all I have. Thank you.· 

THE COURT: Any other questions, gentlemen? 

Mr. Morqan may be excused, gentlemen? 

MR. WOODWARD: Yes, he can as far as I am 

concerned. 

TUE COURT: Mr. Harris? 

MR. HARRIS: Yes, sir • 

THE COURT: Mr. Morqan, you are excused. 

Watch your step 9oin~ down. 

(Witness was excused.) 

THE COURT: Next wi tnesa. 

rm. HARRIS: Dr. Poley. 

GERALD POLEY, called as a witness on behalf of Southern 

States.Cooperative, Inaorporated 1 havinq been firet duly 
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G. Poley - Direct 308 

•worn, was exaro.ined and testified as follows: 

2 

3 DIRECT EXAMINATION 

4 

5 SY MR. HARRIS: 

6 Dr~ Poley, would you state your name, please, 
':\.__." 

7, sir? 

8 Jerry Poley. 

9 All right. 

10 Gerald Poley as given. 

11 Where do you live, sir? 

12 In Richmond, VirgJ.nia. 

13 Give us your address. 

14 909 Ryder Road. 

15 How old £.re you, sir? 

16 I am 39. 

17 Dr. Poley, where are you employed? 

18 Southern States Cooperatb·e. 

19 In what capacity? 

20 Manager o.': research and technical services. 

21 Research and technical services? 

22 That is r.ight. 

23 o. IE your oftice in Richmond? 

24 Yes. 

25 Are you a chemist? 
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" .. 
0 .. 
.. 
0 

~ 
0 

, 
z 

G. Poley - Direct 

A I am a nutritioni~t. 

2 A nutritionist? What is your educational 

3 backqround, please? 

, ,. 

·4 MR. WOODWARD: I'll concede he is a nutritionist 

5 qualified as such. 

6 

1 BY MR. HARRIS : 

8 Did you have occasion to look at a bag that 

9 was presented to you or that you saw at the Virginia State 

10 Laboratory, a Southern States bag, Pr'.>-Blend baq? 

11 Yes. 

309 

12 
Did you have occasion to look at the sewinq marks . 

13 on the top of that bag? 

14 A. Yes. We studied it there. 

15 Q. Did you come to a detern:ination as to whether 

16 or not that bag had been sewn either once or twice? 

17 
A Well, it's difficult to see exactly what the 

18 situation would be, but it looked as.if it had been sewn once. 

19 O. One time and not resewn .3.t any time, riqht? 

20 
~ I don't think it was. 

21 
~ Are you familiar with the chemical Thimet? 

22 
A Only as we learned after this case had come up. 

23 
MR. HARRIS: That is all I have. Thank you. 

24 

25 
CROSS-EXAMINA't'IOH 
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G. Poley - Cross 

i BY MR. WOODWARD: 

2 I ~ Dr. Poley, you indicated it wa• difficult to 

3 ! determine whether it had been sewn once or twice. It is a 

4·. i possibility it had been sewn twice, ian't _it? 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

l MR. HARRIS: Well, possibility. 

! 
I 

! DY MR" ifOODWARD : 

I Q. It is 
I 

A. lt woulrl be difficult to determine. 

It is difficult to determine how many times it 

has been sewn, isn't it? 

A. Right. 

:qeal ly don't know whethf~r it's been sewn once 

or twice? 

A. That could have been determined, thouqh, by 

looking at it in a microscope. Maybe you could determine. 

Q. 

!did you? 
! 

A. 

You didn't perform that test of it, though, 

:~o. 

r~r:e you famil.iar as a r.. 1.~1tritionist --- and very 

i frankly, I don't knm.~ what a nu tr i tic,nist is -- but as a 

I 
j nutri t:ionist, are you familiar with the composition of the 

!feed f:-lupplement Pro-nlend? 

A. Yes. 

'What are. the components of Pro-Blend? 
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G. Poley - Crose ll 

A. Oh, it would contain processed grain byproducts, 

2 
it would contain dicalcium phosphates: it would contain 

.3 calcium source, vitamin source, aalt -- hum -- trhat would be , 

4 
about what it w~uld contain. 

5 0. There are a number of components ill Pro-Blend 

then? 
6 

A. 
7 

Those that I enumerated on. 

8 
0. Soy bean meal is one of them is it not? 

9 
A. That is riqht. 

10 
0. Does southern St.ates man.ufacture soy beans o:.: 

11 
do they buy them from somebody who raises them? 

12 
A We do not manufacture soy beans. 

13 
O. So that comes into your plant from an external 

source? 
14 

15 
A It oomes in from soy bean processors that 

16 
process soy for the veqetable oil and for the meal that goes 

0 ;: 
:E 17 "' 

into the animal food chain. So you have material goinq in 
~ 

the animal and human food chain. .. 18 0 

~ 
0 

~ 19 z 
G So you buy soy beans, soy bean meal from 

..; 
z 
z processors? 
0 20 ... .. 
m 

0 
u 

21 " 
A. Riqht. 

.. 
" z .. .. 

22 
O. And soy beans, of course, are grown and raia~d 

on a farm? 
23 

A. Yea. 
24 

25 
~ Soy beans are raised aa peanuts are raised? 
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G. Poley - Cross 

~ Yes, I know what you are saying. 

2 And then I believe there is also eomethinq call 

3 . bran, wheat: mid.iilinqs or bran, a common component:? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. That ia right. That comes from milling flour 

and it is one of the materials that is left after the flour 

is milled. 

0. 

A. 

0. 

A. 

0. 

'Of bags 

in bulk 

:there? 

A. 

0. 

A. 

Where does that: come from into your plant? 

From flour mills. 

Shipped to you? 

That is right. 

I ass\une because of the hundreds of thousands 

that you-all manufacture that you buy soy bean meal 

and you buy wheat middlings or bran in bulk? 

That is true. 

What else goes into it? Molasses, i~ that in 

It could be in some, but very little molasses. 

Where do you qet the molasses from? 

People in the sugar cane processing business 

process sugar. 

0. 

A. 

0. 

A. 

0. 

That comes to you in bulk, also? 

That is right. 

And is external to your plant? 

Yes. 

I believe you stat.ed dicalcium phosphate. 
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G~ Poley - Cross 31 

A That ia true. 

2 g. Where do you get that from? 

3 A That comes from people that are in the buainaaa 

4 of processing dicalcium phosphate. 

5 ~ In that particular· case, I think it is an 

6 internal product? That is an intern~l product? 

7 A I think so. I'm not --

8 ~ That is produced in bulk? 

9 A Yes. 

10 ~ Then there are other mineral feed oomponenta? 

11 A Yes, as I have outlined. 

12 ~ Where do you qet the additional things from? 

13 External to your plant? 

14 A That is riqht. 

15 ~ Manufactured by others and shipped to you in 
• 

16 bulk? 
0 ... .. 
" 17 .. 
~ 

~ Yes. There are some things that are shipped 

N 18 
0 
0 

in paper bags. For example, vitamin supplies are shipped in .. 
0 

~ 19 i paper bags and some of the trace mineral supplies are shipped 

20 in paper baqs. All the materials that we receive, whether 

21 they are in bulk or in paper bags, are sampled at the plant. 

22 O. Dr. Poley, with the exception of dicalcium 

23 phosphate, Southern States gains from other external sources 

24 component parts which are used in the manufacture by Southern 

25 States in Richmond of the .Pro-Blend feed supplement? 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

25 

G. Poley - cross 

~ That is true. 

MR. WOODW'ARDe That is all I have. 'l'hank you, 

Dr .. Poley. 

REDIRECT EXAMINATION 

BY MR. HARRIS: 

Dr. Poley, do you use a policy on quality contro 

when .the p~oduct comes into the plant, the mill? 

Yes, sir. 

Q. What is that? 

Well, al.t of! the materials that we receive are 

sampled prior to bein~ admitted to the plant. Then a sample 

is then retained from the mill for 90 days after we receive 

it. Some of these sar1ples go beyond that, but all materials 

are sampled so that we have a complete loq of what we 

received. 

In addition to that, we sample all the materials that 

lwe ahlp so that we hav·e a complete log of everything that we 

·ship • 

MR. HARRIS: '!'hat is all I have. Thank you, 

sir. 
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0 ... 

.. 
0 

::! 
0 

, 
z 
.; 
z 
z 
0 

G. Pole}r - Redirect 

MR. WOODWARD1 Do you have any questions, 

2 Mr. Delk? 

3 MR. DELK: No. 

4 

5 RECROSS-EXAMINATION 

6 

7 
BY MR. WOODWARD: 

8 Dr. Poley, you take a sample from a batch, do 

9 
you not? 

10 Yes-, sir, it is probed according to the practices 

11 
that are outlined by good manufactuxing practices. 

12 0 Such as if a ton of bulk material comes in, 

13 
you take a sample sufficient to be tested in your lab? 

14 
A. That is right. It is a representative sample 

taken throughout it. 
15 

16 
That is r,ot in the entire load, however, is :t.t? 

17 It is repreeentative of the load as the r.esult 

18 
of the probing device and the method that we use. It would 

be representative of the load. 
19 

Q. Something can get through your quality control 
20 

21 
analysis, however, can it not? If you just take a srunple, say, 

22 
f a ton of bulk material, that is possible, isn't it? 

23 
1l.. I don't e'.ink ao. 

24 
~ You don't? 

25 If it were evenly distributed, it would be 

286 



2 

3 A. 

G. Poley - Recross 

Suppose it ia not evenly distributed? 

It would be by the time it got into the system 

4 because the result of the mixing and batching and that sort 

5 of thinq does give you an evert distribution. You would not 

6 have a hot point because this material is ba.ended in a two ton 

7 mixer. It would be very difficult for all the material to 

8 qo through the system and only come out -- in fact, it is 

g impossible. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0. 

A. 

It is impossible? 

Yes. For all the material to go through the 

system and come out all in one concentrated material. 

You don't know whether some has gotten into 

other baqs besides one bag or not, do you, Or. Poley? 

.l\. I think that .. YOU can conclude that something as 

toxic as Thimet certa.inly ~uld have given 

0. 

do you? 

A. 

0. 

A. 

My question to you is that you don't know, 

I have not heard that any got into other bags. 

Again my question: you do not know? 

Wellf that is my answer. 

MR. WOODWARD: That is all I have, Dr. Poley. 

MR. DELRi I have no queati.ons. 

THE COOR~': May the doctor be exeused? 

MR. HARRIS: Yes, sir. 
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" 18 0 

~ 
0 

.. 19 z 
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z 
z 
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21 0 .. 
" z .. .. 

. 22 

23 

24 

25 

c. Poley - Recross 

THE COURT1 Mr. Woodward7 

MR. WOODWARD: I have no furt:her question~ 

· of the doctor. 

THE COUFT1 All right, Doctor~ You are free 

to qo. Thank you. Watch your step 9ettin9 down. 

(WitnesF was excused.) 

THE COUPT: Call your next witness. 

MR~ HARR.IS: Mr. Cra.ne. 

JONATHON RICHARD CRANE, called as a witness on behalf 

of Southern States Cooperative, Incorporated, having been 

first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. HARRIS: 

~ Would you state your name, please, sir? 

~ Jonathon Richard Crane. 

Q. Your aqe? 

A. 30 • 

~ Where do you live, sir? 

A. · I live in Richmond,, 

Q. What is your educational background, sir? 

A. I have a bachelor's degree in animal science 

from Virginia Tech. 

1~- • 

288 

31'. 



J. R. Crane - Direct 318 

~ Just what ia animal science? If you will just 

2 
describe it a little bit. 

3 
Well, animal science quickly is the etudy of 

4 
J:aisinq and caring for domestic, animals. 

5 
~ Including their food? 

6 
A. Right, certainly. Nutrition is a big part •. 

7 
O Where are you employed? 

8 
A I am employed by the Virginia Department of 

9 
Agriculture in Richmond as a state regulatory inspector. 

10 
O. What doea that mean, state regulatory inspector? 

11 
A Well, quickly phrased, I perform inspections 

12 
~hich include the sampling of various agriculture 

13 
commodities that the state regulates, which include feed, 

14 
seed, fertilizer, pesticides, things of this nature. 

Q. 
15 

Do you have certain authority in your job? 

A. Yes, sir. 
16 

0. 
17 

If not authority, then recommendati.ons that you 

can make? 
18 

! 

A. We do on occasion make recomm.endations. our 
19 

~rocedure includes sampling material, but also we do on-site 
20 

21 
~nspections under state law and also on a contract basis for 

the Food and Druq Administration. 
22 

23 
Q. That is the federal go'\rernment? 

24 
~ Yes, sir, this is federal. 

25 
O. Mr. Crane, what is your territory of inspect.ton? 
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J. R. Crane - Direct 319 

A I inspect five counties west of Richmond, part 

2 
of the City of Richmcnd itself, Hopewell and Colonial Heights. 

3 
O. Now, is Southern States, the mill there that 

4 produces foOd on Hull Street, part .of your territory? 

5 A Yes, it is. 

6 
~ Does that come under your jurisdiction of 

7 Southern States? 

8 
~ Yes, sir, it does. 

9 
~ How long have you been inspecting Southern State • 

10 plant? I assume you do inspect. 

11 
A. Yes, sir. Approximately three years. 

12 
O Three years? Which would be when? 

13 
A April l~t of 1976; April lat of 1976. 

14 
~ Mr. Crane, have you brought with you the records 

15 
of your inspections of the mill on Hull Street for southern 

16 States? 
0 J ... ... 
"' 17 .. A Yes, sir, I have. 
0 ... 

.. 18 
0 

~ Referring to those, would you advise the Court 
~ 
0 

~ 19 z 
and jury how of.ten you have inspecteot~ the Southe:rn States 

20 
mill pltmt on Hull St.reet during that period of tL'lle that you 

21 have been there? 

22 A. Ok~y. Official FD~ insp~~ctions under the 

23 contract are performed every two years; once every two years 

24 where we go through and do a complet"~ inspection, includinq 

25 records and everything. 
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J. R. Crane - Direct 

0. That is the federal? 

2 A. Yes, sir. 

3 0. All right. 

4 A. In addition to that, I'm in the mill approximatel 

5 9nce every five to seven working days for the purpose of 

6 obtaining samples and to just do a visual inspection. 

7 At this time if I see anythi.ng that is out of the 

a ordinary, either if the state er federal programs that were 

g in force, I can then either bri.nq this to the attention of 

10 management or if deemed necess;:.:.ry takl':~ action at that ti!ne. 

11 How would you des~ribe the record of the 

12 Southern States operation? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

is. 

MR. WOODWARD: I object to thatr Your Honor. 

THE CCU:RT: I think he can tell what the record 

MR. WOODWARD: I'm sure they have a qood record. 

I don't see where it is probativ·~. He is indicating 

what he 1-1.as done. 

Tt:E COURT: I' 11 a.llow him to t<"?ll what the 

inspections w0ru. 

BY MR. HARRIS: 

All ri~7ht. 0. 

A. I b~ought the last two official FDA inspection 

~eport's with me • 
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J. R. crane - Direct 3 

0. ~n1en was the last one made? 

2 A. The last one is dated the 23rd of August, 1978. 

3 Q. P.c,w about before that? 

4 A. Before that? It took place on August the 10th 

5 of 1976. 

6 Q. Now, they are FDA norma 1. inspections, right? 

7 A. Yes, air. 

8 Q. Ir. addition to that,, you go there every week? 

9 A. Ye::;, sir, I go there every week.. I do an 

10 informal inspection involving the entii:;e plant about once 

11 a month. 

12 O. ilow, what is the ;iature of the sampling that 

. 13 you do? I wor.Jer if 1 can take a minute to look at your 

14 records, please. 

15 Do you make any written records of your weekly visit? 

16 A. Yes, sir, we do. Thes(~ are turnec1 into our 
0 ;: 
15 17 .. coordinator one(.! a week. 
~ 

.. 18 0 
0., JUl ri9~1t. 

~ 
0 

; 19 z A. 'l'ha t wculd show i he places we go and the number 

20 of samples we have taken. 

21 Q. Now, did you bring me these records? 

22 ~ !~o, SiJ'. I I did not. 

23 Q. \'!hen yo'.l say "sampling" , is tLat samples of 

24 food and food mix? 

25 A. No. Well, of animal fcc::ds. 

;:. 
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J. R. Crane - Direct 322 

~ Animal f P-eds? 

2 Yes. These are samples of commercial animal 

3 feed that the: .. have prepared or it may involve samplinq of 

4 ingredients that are arriving there. 

5 I see here a report to Mr. Thomas Kirkpatrick. 

6 Who is he? 

7 He is the mill manager. 

8 .1".t Southern Sta tee? 

9 A. At Southern States, Perry and Hull Streets. 

10 J..nd ·the r~port of September 26, 1978, will you 

11 describe what that is? 

12 
Okay. This is 011r final report and endorsement 

13 done by in this case, .Mr. I..ouis Gery, who is the assistant 

14 supervisor of the feed. and animal section of the Virginia 

15 
Depart..I!\ent of 1'.gr icul ture and Consume:r Servi-: es. 

16 
It simply states to !-ir. Kirkpat.:.-ick that I have perform 

17 
an official FD1'. inspection on h] s pr~-n:ises and it informs him 

18 
the nature of any d~viations I have found and what he should 

19 do to correct this. 

20 
Q. :rn '78 were there any dC'·~iations? 

21 
A. Yes, sir, I found two de\r:f.ations. 

22 
Nhat were they? 

23 
,~t that point he is requ~ .. red under FDA requlatio , 

24 
under the qood manufacturinq practices to assay all o~ the 

25 
feeds that he makes that contain any type of a medication. 
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1. In all caeea this was not done. 

2 0. What does. that mean? 

3 A. That means all of the feeds that he makes that 

4 might have an animal drug in it he must sample and send to a 

5 laboratory to have it analyzed to be sure that drug is 

6 contained in the amount that he guarantees on the label. 

7 O. And thes~ 'animal drugs are generally what? 

8 A. Well, Southern States mill in Richmond produces 

9 23 different types of medicated feeds. I have a list of all 

10 the druqs they have on hand, if you went that. 

11 Q. Do any o~ those include: Thimet? 

12 A. No, sir. 

13 O. Are you familiar with the chemical Thimet? 

14 A. ~es, sir, I am. 

15 O. In your weekly reports, what is your general 

16 
0 

observation of the operation there at that mill when you c;o 
~ 

"' 17 .. 
0 

there from week to week? 
... 

.. 18 0 

~ 
A I'ro not sure I 

0 

-i 19 z 
..; 

Q. If you were to de:s(:rih~'l to someone that operation 
z 
z 
0 

20 ,.. 
c .. there, the quality o·f it. 

0 
u 

21 0 
c 

" 
A. I would call it efficient. Their quality control 

z .. .. 
22 is very intense. They do a daily inspection themsel '\res on 

23 the cleanliness of the mill, anc this is done every morninq. 

24 On some occasion:> I accompany the plant superintf'ndent 

25 while he does this and go along with him. 

.~ .... 
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Thia also will include my inspection when we just kind 

2 
I 
i of do it toqether and I can point thin9s out to him at that I 

3 time. 

4 Q. H'ls any sampling that you have ever taken 

5 included any Thimet or any Phorate poisoning of any kind? 

6 A. !'?o, sir~ no, sir. 

7 ··~P • H1\RRIS: Answer counsel. 

8 M:P.. • DR!,!\: I hC'.Ve no qu!.•stions. 

9 THE COURT: Mr. Woodwarc'.'? 

10 

11 CROSS-EY:l\M!N.?\TION 

12 

13 i BY MR. WOODW1'.~':l ~ 

14 Your inspection is periodic? 

15 
A. Yes, ~ir. 

16 Q. You Bay south~rn States ~as it!l own quality 

17 
control? 

18 Yes, sir.. 

19 Q. ('unli ty control f?: de~igned, is it not, to l'e 

20 reasonably certain of the prod1.1ct that is put into the rnain-

21 
stream of commnrce? 

22 
'\' lS 1 Si:r. • 

23 
Q. 0uality control costs ~onsy? 

24 
A. Yes, sir. 

25 1\nd at some point if a tn ·dness is to make a 
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J. R. Crane - Cross 

profit, quality control is outweighe4 by the economic faator, 

2 ia it. not? 

P.R. HARRIS: ' Wait a minute. no showing 

4 in this of any such thing. I object to it. 

5 THE COURT: I don't know. He hasn't qualified 

6 as an ecf,nomist --

7 FiI • HARRIS: Businessman 

8 

9 BY MR. WOODW.71.P.D : 

10 llell, are you faJ-.iiliar with quality control 

11 enough to answur the question? 

12 1m. HARRIS: Your Honor, he is trying to 

13 brin9 it in by inference. Ho tw.s no proof whatsoever. 

14 I object to it. 

15 THE COURT: Well, he has testified. 

16 f!R. WOODWARD: When they shoot pigeons, they 

17 also object. 

.! 

18 !1R. HARRIS: I object to counsel, too, right now. 

19 '.:'HE COURT: Gentlenen gen tl a."'llen 

20 i'1P.. HARRIS: I 'rn sorry, Judge. 

21 •rm COURT: I' 11 allow yeiu to question him 

22 about the quality control, Mr. W!)Ouward, that he 

23 testified to. As to the economic impact, you'll have 

24 to qualify him as an expert to answer those questions. 

25 
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j 
1 

I 
BY MR. WOODWARD: 

2 ! ~ Do you remember the question I asked? 
I 

3 I A Restate it. 
I 

4 ! 
I 

0. All right, I'll restate it. Before you answer, 

5 I tell me whether you are in a ?OSition to answer it. 

6 I 
I Hy question to you is this: q1:ality control at some 

7 I point. has to be outweighed by the ecc·nomic factor at the 

8 expense of quality control? 

9 MR. HAf'1US: i·;;ai t a minute. 

10 MH.. WOODWAIID: 'I'hat is my question and 

11 statement. 

12 

13 BY MR. WOODW.Jl.RD: 

14 Q. Ii.re you able to agree or disagree or to answer? 

15 A. I really can't answer that because we do not 

16 enter into economics whatsoever. We dre strictly regulatory 

17 in nature. 

18 Q. So you are just familiar with the quality control 

19 itself? 

20 A. Yes, si.r. 

21 Q. l:..ll right. In spite of quality control, things 

22 are introducec: into ::he mainstrea.rn of ccr.unerce, are they not·, 

23 which are not uuppos~d to be in tho pn.)c1uct? 

24 ~ r suppose that is so. 

25 Q. It happens, doesn't it? 
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MR. HAF.!'.IS: Haen' t happened in this case, 

2 
Mr. Woodward. No proof and you know it. 

3 
'!'Hr COURT: Well, I don't know --

4 
MR. 7U\.n.n..ts ! Because it can happen 

5 
THE cou:~T: He can answer the question. 

6 

7 BY MR. WOODWARD: 

8 
O. Arc you· fam1_liai.· that that happens? 

9 
~ Not spe~ifically, no, sir. I don't know what 

10 you are referrin:; to. 

11 0. 

12 
control 

13 
A. 

14 0. -- Coca-Cola Company has quality control, 

15 
doesn't it? 

16 
A. I assume they do. 

0 ;: 
,. 17 .. 0. 'l'hinqs get in their bottles of Coke? 

'~ 

N 18 
MR. 1!J',RPTS: ! object to that.. That has 

0 

~ 
0 

-i 19 z 

not.hing to d.o '.Jlth this case whatsoever. 

THE COUP~r: I sustain that objection. 
20 

21 

22 
BY MR. W()ODWA!<D : 

23 
() My suestion to you, since you engage in quality 

24 
control, that in 5pite of quality contr()l, is it not true that 

25 
thinqs qet into th~,reainstrean of com.~erce in spite of that 
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quality control? 

hR. HARRIS: Now, he has answered that. 

That is possible. 

•.:·HE COURT: Holl, just a second. Make the 

objection, gentlenen, and don't let counsel testify. 

Make your objections if you have an objection. State 

the rea::;on. 

~m. HARRIS: I object to it, sir. It is 

irrelevai:t. 

'.i'HE COUHT: 1 wouldn't think it is irrelevant 

when the question of quality control is an issue. 

!·Ht. HARRIS: Talking about Coca-Colas. 

':i'iff: COUr~·1·: The question is does he know that 

things get into commerce in spite of quality control. 

If he knows, he knows: if he doesn't, he doesn't. 

17 ' BY MR. - WOODWJi.l .D : 

18 

19 

0. 

A. 

Do you know that that happens? 

Well, yes, sir, I 1 d say because there are 

20 violations of our commercial feed law that happen. 

21 ~ Does that happen generally is my question to 

22 you, sir. 

HR. IIARRIS: It has happened in this case? 23 

24 

25 BY MR. WOODWARD: 
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BY MR. WOODWARD: 

(.\ You are in quality control? 

A. Yes, sir. 

Q. In quality control, I feel certain, and I'll 

ask yous are you familiar with quality control qenerally? 

A. 'Yes, sir. 

0. My question to you again, sir, is do not items 

get into commerce in spite of good quality control praaticas 

that should not get into commerce? 

A. This is possible, yes. 

MR. WOODWARD: I have no further questions. 

Thank you • 

TltE COURT: 1\ny further questions of this 

witness? 

MR. HARRIS: No, sir. 

'.!'HE COURT: Do you need this witness any 

further, gentlemen? 

MR. HARRISS No, sir. 

THE COURT: Mr. Woodward? 
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MR. WOODWARD: No, sir. 

THE COURT: You are free to go. 

(Witness was excused.) 

THE COURT: Let's take about a five-minute 

recess at this time, qantlemen. We'll reconvene in 

about five minutes. 

(A short recess was taken, after which the 

trial continued as follows:) 

Honor. 

MR. HARRIS: Mr~ Dauqhtry, take the stand. 

I just want to identify this with him, Your 

THE COURT: He has been sworn? 

THE WITNESS: No, sir. 

R. A. DAUGHTRY, called as a witness on behalf of 

Southern States Cooperative, Incorporated, having been first 

duly sworn, was examined and testified. as follows: 

.DIRECT EXAMINATION 

BY MR,. HARRIS : 

Q. 

A. 

0. 

A. 

Mr. Dauqhtry, state your name, please. 

R. A" Daughtry .. 

Your occupation? 

Inspector, Virginia Department of Agriculture, 
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Consumer Service. 

2 At my request did you perform a service for me 
. I 

3 about five minutes aqo? 

4 Yes, sir, I did. 

5 What was that? 

6 A. I removed a quantity of material that you had 

1 in that jar from a 'l'himet bag outside in front of the steps 

a of the courtroom here. 

9 Was that Thimet baq unbroken when you --

10 Yes, air, it was unbroken. 

11 All riqht, sir. 

12 MR .. HARRIS: Your Honor, I'd like to introduce 

13 this. I don't know how to qo about this. Maybe 
;' 

14 Mr. Dauqhtry can tell us --

15 

16 BY MR. HARRIS: 
0 

;': 

"' 17 .. ~ It is dangerous, isn't it, sir? 
0 .. 
.. 18 0 A. Yes, sire ' 
~ 
0 

"i 19 z MR. HARRIS: I understand that some people 

20 are allergic to it and can cause a reaction, Your 

21 Honor. I don't want to do anything here that is 

22 qoing to --

23 THE COURT: I'll allow it to be introduced, 

24 qentlemen. I'll leave it up to the jury •. If this 

25 gentleman wants to give aome advice concerninq it, 
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that is up to him. 

2 THE WITNESS: The only thinq I would say is 

3 it ia a potent chemical, and, of course, you can take 

4 the cap off the container and you don't have to get 

5 too close to it before you can smell it. Some people 

6 may be aller9ic to it. I'm not an expert in that field. 

1 1 I would not know who would.be allergic. 

8 

9 1BY MR. HARRISS 

10 0. Would you describe the smell? Does it smell 

11 !like anything else that you --

12 ~ It is very pungent, very offensive, as other 

13 ;people have stated. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

O. Can you smell two and a half pounds of that in 

loo pounds of Pro-Blend? 

I can't --

MR. WOODWARDr I object to that, Your Honor. 

He can't answer that. 

THE COURT: He said he can't. 

THE WITNESS: I can't. 

THE COURT: All riqht, sir~ I'll allow this. 

You stipulate that it is Thimet or he has indentified 

it as such~ This container, and it is in a Taster's 

Choice bottle, will come in as Defendant Southern States 

Exhibit No$ 2. This is Southern States Exhibit No. 2, 
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the container as previously described. 

. 2 THE WITNESS: Your Honor, I would augqest 

3 
that the container be thorouqhly labeled as far as 

4 
Thimet product in there so there will be no question 

5 
as to its being coffee. 

6 
THE COURT: I would auqqeat that you get a 

7 
label and place on it that it ia insecticide, dangerous 

8 
material. 

9 
MR. HARRIS: You have qot a qood point. I 

10 
think wa have qot some masking tape that we can put 

around it. 
11 

12 
(Glass jar containinq Thimet was received in 

evidence and marked as Defendant southern States 
13 

14 
Cooperative, Incorporated Exhibit No. 2.) 

MR. HARRIS: Mr. Kirkpatrick. 
15 

16 
MR. WOODWARD: I have one question. 

0 .. ... ,. 17 .. 
0 ... 

CROSS-EXAMINATION .. 18 0 

~ 
0 

~ 19 z 

BY MR. WOODWARD: 
20 

~ Mr. Dauqhtry, that ia undiluted Thimet? 
21 

A. Yea, sir. 
22 

O Not mixed in with anythinq? 
23 

24 A. No. 

25 
THE COURT: Do you need this witness any further?! 
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I· 

j MR. HARRIS: No, air~ 

I THE COURT: He was in the courtroom, 9entl-.n. 

MR. WOODWARD: I have no objection. 

(Witness was excused.) 

THE COURT: Call your next witness, Mr. Harrie. 

MR. BARRIS: Mr. Kirkpatrick. 

THE COURTt I don't guess I'll have to tell 

you to watch your step. 

MR. KIRKPATRICK1 No, air. 

THOMAS M. KIRKPATRICK, JR., called as a witness on 

/behalf of Southern States Cooperative, Incorporated, having 

been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

IBY MR. REED: 

I 0. ·Mr. Kirkpatrick, state your full name for the 

j,record and the jury. 

/ A Thomas McDuffie Kirkpatrick, Jr~. 
~ How are you employed, Mr. Kirkpatrick? 

A. I am employed as mill manager for the Southern 

23 States Richmond feed mill. 

24 How long have you been in that position? 

25 A. Since September of 1972. 
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~ can yo~ tell us something about your educational 

2 backqround? 

3 A. Well, I was born and raiaod on a large, livestock 

4 farm in Rockford County. After hiqh school I attended Ferrum 

5 Colleqe and graduated from Ferrum College in a general 

6 aqriculture two-year course. 

7 From there I went into farming with my father and from 

8 there I went with Southern States Cooperative in 1962. 

9 ~ What was your first job, sir? 

10 A. I was the manager trainee with Southern States 

11 Cooperative in their retail distribution system. 

12 O Subsequent to that? 

13 A. After six months of training, I became a field 

14 representative for the Southern States Charlestown Cooperative 

15 in Charlestown, West Virginia, and worked selling directly 

16 to the farmers all the products that Southern States 
0 

~ 

"' 17 "' 
manufactures and distributes to farmers. I did that for 

~ 

N 18 0 
about two years and then I was made manager of that 

0 .. 
0 

~ 19 i cooperative. 
' 

20 ~ All right. 

21 A. I managed the cooperative there for about two 

22 and a half years and then in 1968 I was promoted to the 

23 retail operations department of Southern States Cooperative 

24 in Richmond, Virginia, as project supervisor. 

25 For several years I worked with the manager of retail 
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construction, superviainq the construction of various t.ypea 

of retail facilities for Southern States. 

From there I was promoted into the position of 

construction of petroleum equipment manager for Southern 

States retail operation and I waa in.that job for two,and a 

half years. In t.hat job I purchaaed and specified all the 

rolling equipment for Southern States and also worked in the 

construction of LP gaa and petroleum plants. 

From there I waa promoted into the manaqer of the 

~chmond feed mill. 

~ All right, sir. As the plant manager of the 

Richmond feed mill, are you familiar with the entire operation 

carried on at the mill? 

A. Yes. 

0. And all aspects of ita operation? 

A. Yes, sir. 

0. As plant manaqer you are in full control of the 

roperation and have full authority to determine how they take· 

place? 

A. Yea, sir. It is my responsibility to make sure 

that feed is produced in accordance with the policies and 

procedures as set forth by Southern States. 

I am to oontrol personnel, quality, production, 

maintenance, all the aspects of the feed mill and property. 

All right, sir. Do you have any quality aontrol 
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inspector under you? 

2 A I have a quality control supervisor who reports 

3 directly to me and no one else. 

4 C What ia his name? 

5 ~ Mr. David Jones. 

'i 6 ~ Are you aware of Mr. Jones' qualifications for 

7 the position that he holds? 

8 A Mr. Jones is a graduate of Penn State and he 

9 came to Southern States as a manager trainee and was in retail 

10 distribution at several different retail locations prior to 

11 coming to the feed mill where he was put into quality control 

12 and trained for quality control. 

13 ~ All right, sir. 

14 ~ And he has attended special courses, attended 

15 the state university in Manhattan, Kansas, which is the only 

16 university in the United States that offers a deqree in 
0 .. .. 
"' 17 0: 

~ 
milling process. 

.. 18 
0 

~ 
He has been throuqh an intensive three-week proqram 

0 

~ 19 i at Kansas State besides the training he has gotten through 

20 our own personnel. 

21 MR. WOODWARD: If Mr. Jonas is going to be 

22 a witness, I'll be glad to assume his qualifications 

23 when he so states them. This seemG to be redundant 

24 to me to ask him about the other man. 

25 MR. HARRIS: He was just eatablishing what the 
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quality control man does as his qualifications. 

2 That is all. 

3 MR. WOODWARDz I'd like to see him, also, 

4 Your Honor. , 

5 THE COURT: All riqht, sir •. I'll allow him 

6 to state -- he has stated what the quality control 

7 supervisor's qualifications are. Go ahead. 

8 MR. REED: All right, sir. 

9 I. 

10 ,BY MR. REEDi 

11 Do you purchase all your baqs from Morgan Brother ? 

12 A. Yes, sir. 

13 Bags used for Pro-Blend 50. 

14 Yes, sir. 

15 Since you became plant manager in 1972, has 

16 
1Southern States ever used reused bags for Pro-Blend SO? 

17 A. Ho, sir. 

18 Q. When retailers come to pick up Pro-Blend SO 

19 'from the mill, do you ever allow them to load feed such as 

20 
I 

Pro-Blend 50 onto a truck containing insecticide? 

21 No, sir. 

22 Why not? 

23 A. Well, it is against federal regulations and 
' 

24 also against Southern States' policy. It is just not good 
; 

25 procedure to mix chemicals and feed. 
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~ Mr. Rirkpatrick, I'd like to have you describe 

2 
the procedure by which Pro-Blend 50 is manufactured and the 

3 
startinq point, of course, is the entry of the 9rain and 

4 
other inqredients into the plant. Wo'.tld you tell us how the 

5 
Southern States mill -- the in9redienta that 90 into 

Pro-Blend 50? 
6 

A. 
7 

Well, 95' of our ingredients comes in by rail. 

8 
They. are unloaded into a hopper that has a conveyor in.the 

bottom. 
9 

It is conveyed into a bucket elevator and taken to 

the top 
10 

of the mill where it is distributed throuqh a aeries 

11 
of screw conveyors into the proper bins. 

12 
our main inqredients are stored in bulk. Then any 

13 
minor elements that we put in arrive at the mill in baqa 

14 
and these are inventoried in baqs. 

~ All riqht, sir. From there, what is the next 
15 

step? 
16 

0 ... ... A When we qet an order for Pro-Blend 50, we then 
"' 17 .. 
~ 

.. 18 
0 

set production up and the inqredients that are inventoried 
~ 
0 

, 19 z 

in bulk are conveyed from the bottom of the bins that they 

.; 
z 
z 
0 20 .. 
< 

are stored in into a hopper scale and weiqhed up. 
.. 
0 
u 

21 
After all the bulk inqredients are wei9he~ up, they are 

released into one of two two-ton mixers which we have in the 
22 

mill. The bulk in9redients are put into the mixers and then 
23 

at that time any minor minerals, anything that is not in 
24 

25 
bulk are handwei9hed on a scale and dumped into the mixers. 
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After everything is in there, a timer is put on and 

2 the Pro-Blend 50 would be mixed four minutes in a horizontal 

mixer with ribs that actually take the teed back and forth 

4 .very quickly through the mixer so it is blended together. 

5 From there it is released and goes through a screw 

6 conveyor to a bucket elevator, up through what we call a 

7 
, garner. It is a amall bin. It goes through the garner, down 

I into a liquid agitator and if any liquid such as molaaaea is 8 

1
put onto the feed, that is incorporated into the feed and 9 

1 then it goes into a bucket elevator up to our bagging floor 10 I 

11 where it is baqged and sewed and put out on the floor for 

12 
distribution. 

13 I 
Does the entire two tons that is in the mixer 

' continue through this process? 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. YP-s, ·air. 

Now, you said it 9oes into the bucket up to 

your baggers. The baggers, are they on the top floor of the 

plant? 

A. The baggers are on what we would call the third 

story of the plant. The feed is actually conveyed higher 

than the bagger so it will flow by gravity down into the 

holding bin that goes into the bag itself, the spout that 

goes into the bag itself. 

Q. How do the bags such as this bag get up to the 

ba99ers? 
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A. The baqs come to ua from Morgan Bag COmpany 

2 in bales of 1,000. They have a wire band around them •nd 

3 they' 11 weigh in the neiqhborhood of -- I think approximately 

4 about four to 500 pounds. 

5 We'll take them and pull them up to the scale floor 

6 on a hoist, an electrical hoist with a cable on it. They 

7 are then taken off of the hoist and inventoried on the sccale, 

8 of course, for use. 

9 Are they unhanded on the scale floor? 

10 A. On the scale floor, yes. 

11 How many baqa did you say come in one bale? 

12 Roughly a thousand. 

13 All right, sir. You described the piece of 

14 machinery that d\llllpe the mix, the Pro-Blend SO into each 

15 individual bag as what? What did you call it, the thinq 

16 that 

17 A packer. 

18 A packer? 

19 Yes, sir. 

20 Does this packer have basically a chute that 

21 the Pro-Blend SO drops down out of? 

22 A. Yes, air .. 

23 These bags are --

24 A. The bags are held by a clamp. It has an air 

25 operated cylinder on it and you cont.J:.7ol it with a foot pedal 
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and when they press the pedal it cloaea the clamp on the bag. 

;When the bag is filled, it automatically drops off. 

So a bagger then would have a bale of bags next 

4 .to him and would take one and put it onto the loader, ia 

5 that correct? 

6 A. Yes, sir, that is basically correct. He'll not 

7 have a whole bale because we use different size baqa for 

a 'different products, so he'll probably take -- if he has got 

9 100 bags to bag off one product, he'll probably take roughly 

10 i 100 bags and lay them down beside him and put that on the --

11 0 In any event, he clamps it on? 

12 A. Right. 

13 0. And he pushes a pedal? 

14 A. And the feed automatically drops 100 pounds into 

15 the bag. It is released onto a conveyor and goes into a 
I 

is 'stitched and sewed. 16 sewing head where it 

17 What is the distance that a bag, after it drops 

1a down, travels to the sewing stitcher? 

19 Well, two men -- there is a packer operator and 

20 a sewing machine operator. They roughly stand shoulder to 

21 shoulder, so probably three to four feet, I would say. 

22 

23 

Q. 

A. 

All right. 

From the time it drops off the packer until it 

24 goes lnto the sewing head • 

25 Then a new bag, as you say, drops down onto the 
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conveyor and moves into this sewing machine? 

Yes, sir. 

And the sewer, what is his responsibility? 

The seweria responsibility ia to take a tag 

for the product and start -- start the bag through t:he sewer 

and after it is about halfway through, he'll put a tag in 

7 the line of thread and it aewa the ta9 identifying the 

8 product onto the baq. It passes through the sewing machin• 

9 and then he cuts the atrinq with an automatic cutter on the 

10 end. 

11 The bag continues on through a set of guides and drops 

12 by gravity down onto another conveyor that is on the next 

13 floor. This takes and distributes the bag up to the warehouse 

14 to whichever location we want it to come off the main lin~. 

15 on this lower floor you are talking about, ia 

16 the Pro-Blend 50 stacked? · 

17 It is stacked. The way our warehouse is set up, 

10 it is a two-story operation, so we are not palletized. We 

19 take it and stack it on a hand truck and we stack it seven 

20 high, 700 pounds to the stack. We put it in rows. 

21 ~ The next thing that would happen to a stack of 

22 Pro-Blend 50 bags is what? 

23 A. The next thinq that would happen would be that 

24 someone would order some and once an order is entered, they 

25 come in to pick it up, then someone takes the order out and 
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gets the Pro-Blend SO off the floor and loads it onto the 

2 truck. 

3 Q. So I take it to mean that it is moved directly 

4 1 from the stack to the truck? 

5 Yes, air. 

6 What kind of stitch is sawn into these baqs? 

7 A. Well, it is similar to a regular sewing atitch 

8 that you have on your clothes. We use two threads; one ia 

9 what we call a looper and the other one is a stitch. Also 

10 incorporated into this is what we call a ripcord. Thia is 

11 a big cord that has the stitch r!qht down the middle of it 

12 so that when the patron qets the baq of feed, all he has to 

13 do to open it is to grab the string and pull and the baq will 

14 come open due to havinq a biq cord on it. 

15 Is it possible to open up a corner of the baq 

16 ' and not the whole thinq? 

17 A. It is possible to open a corner, but it is 

18 impossible not to detect it. 

19 Q. I quess I should.say if someone pulled this 

20 ripcord, 8.8 you call it, and opened up a corner, is there 

21 any way he could close it back up, stitch it back? 

22 A. If he had a portable sewing machine, he could, 

23 or if he just took the length of ripcord on the end of the baq 

24 and just looped it around, you know, made a knot of it, he 

25 could tie the corner of the bag that way. 
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Q. In any event, the entire two tons that was in 

this mixer 

MR. WOODWARD: I object to his leadin9 questions. 

He is leading the witness, Your Honor. Be has already 

asked the questions. I haven't objected to the leading 

so far, but I object to the leading nature of the . I 

question. 

THE COURT: All right, sir •. Ask him questions. 

BY MR. REED: 

~.r. Kirkpatrick, does the entire two tons that 

was in the mixer that is conveyed up to the bagger, does that 

entire amount -- is it bagged all at the same time? You know, 

in consecutive bags? 

There is nothing else bagged but that until it 

is finished. It is in the system, and you'd have to finish 

running that out before you run anything else_throuqh the 

system. Only one product can 90 through_ the system at one 

time. 

0. And you run the entire product? 

A. Yea, sir. 

0. Do you? 

A. Because until we get the product out of the 

system, we cannot run any other feed. 

How long baa the bagger and sewer been working 
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for you? 

2 A. The bagger is a 10-year plus employeee and the 

3 sewer is 5 or 6 years. 

4 All ri9ht. 

5 Whenever they are sick or on vacation or what-

6 ever, anyone who replaces them as a aubetitute ia generally 

7 what we call a utility man. Moat of those men have 10 years 

8 or so. 

9 Q. The entire contents of the mixer being bagged 

10 basically at the same time, are those contents uniform from 

11 bag to bag? 

. 12 MR. WOODWARD: I object to that question, 

13 Your Honor. He can state what, maybe, he thinks it 

14 is, but Wlless he inspects a particular lot, he cannot 

15 . say. 

16 THE COURT: I ~uldn't think that h~'d be in 

17 position to say, gentlemen. I think that is somethinq 

18 that 

19 MR. ~ED: Be9 your pardon? 

20 THE COURT: How is he in position to answer the 

21 question? Uniform as to what? 

22 MR a REED~ To their ingredients. 

23 MR .. WOOOWJ\.RD: I still object to ·the question. 

24 THE COURT: With respect to the ingredients, 

25 I don't think he can testify to that. If he makes 
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T. M. Kirkpatrick, Jr. - Direct 

inspections on the ingredients, I assume that he can 

testify to it. I think you'd have to qualify him 

before he can answer the question. 

MR. REED: That is all I have. 

THE COURT: Do you have any questions? 

MR. DELKi Yes, sir, I have some. 

EXAMINATION BY MR. DELK: 

~ Mr. Kirkpatrick, mixing this feed ia like mixing 

to relate to the jury, like mixing a huge batter of cake mix, 

isn•.t it? 

A. Yes, sir. 

~ Except it is a 2,000 pound batch of cake mix 

instead of one little bowl? 4,000 pounds, two tone? 

A. Two tons. 

~ What type of container are the bulk materials 

and also bag materials mixed in? .Describe the container. 

J\. The container is a vessel which is made out of 

I 

347 

sheet metal and is totally enclosed. It is in a u-ahape, and, 

of course, it has a drive on it, a shaft that goes through 

the center of it and bearinqs on each end with a motor and 

a chain drive that turns it.· 

On the sp·indle that goes through the middle, which is 

about a six-inch spindle, you have a series of rods that come 

out and on the ends of the rods right next to the outside edq 
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of the vessel are a series of ribbons that intertwine back 

2 ,and forth in each direction. This baa a mixing effect when 

3 1it ia running, it ia turninq at a rapid pace. 

4 

5 
I 
I 

Does it rotate around the spindle? 

It is horizontal and it rotates and when you 
I 

6 I have the ingredients in it, it has a ribbon type of effect 

7 aa far as the mixing. It makes the product 90 from one end 

8 
1 
of the mixer to the other. 

348 

9 Well, what I'm trying to get at, my next question 

10 , would be how many mixing elements or sections for instance, 

11 the normal Sunbeam mixer may have four blades on the mixer. 

12 How ma~y blade elements does that have? 

13 There is probably in the neighborhood of 25 

14 spindles, and on those spindles I would say there is 8 to 10 

15 sections of ribbon that are about 

16 On each spindle? 

17 No. The spindle is actually sticking out from 

18 the -- from the main spindle. 

19 In other words, you have a horizontal shaft 

20 going through, and the spindles that qo out support ribbons 

21 that qo around to make it --

22 Are all the elements rotating around the shaft? 

23 Is that correct? 

24 Right. It is quite a complex thing. It is 

25 really hard to describe. 
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~ Would you care to make a drawing of it? 

~ I can attempt to. I'm not an artist, but I 

can attempt to. 

MR. WOODWARD: Your Honor, this is the aecond 

day of the trial. If it is that complex and he doea 

not have it already, I don't see how in freehand he 

is going to be able to draw it. 

\ 
BY MR. DELK( 

THE WITNESSs It is a --

~ This is mixed for four minutes? 

A ,.nythinq over 20\ protein, that ia the case. 

~ Is that the case in Pro-Blend 50? 

A It is 50%, so it is mixed four minutes. 

~ Would you describe the completeness of the 

mixing process as the disbursement aa to all of these 

inqredients through the entire batch? 

MR~ WOODWARD: I object to that question. 

He is asking this gentleman to testify as to what 

he may understand, but what we are talking about 

is a --

THE COURT: I'm going to 

MR .. WOODWARD! Produced the Pro-Blend that got 

in the bag that the state chemist brought yesterday, 

and unless he went down and saw that particular 

. 
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operation, he is not able to testify. 

2 THE COURT: I am goinq to let him testify, 

3 Mr. Woodward, concerninq what they normally do. 

4 MR. WOODWARD: What the normal procedure is. 

5 THI; COURT: I ' 11 allow him to testify as to 

6 exactly how it is mixed. Unless he has run an analysis 

7 on it, I don't think ha can say what ia mixed here and 

8 there, but he can qive a general description of how 

9 it is done, yes, sir. I'll allow him to do that. 

10 

11 I BY MR. DELK: 

12 ~11 right, sir. 

13 When your ingredients are dumped into the mixer, 

14 within 30 seconds, if he has a differt:.nt colored in9redient, 

15 if you ha\•e a dark ingredient an<~ a light ingredient, within 

16 30 seconds from tho time it comes ir. there, the mixer is 

17 so thorough, t.hese things have been incorporated so that the 

18 product is in one color.. 

19 If this gives you an idea of how thoroughly the mixer 

20 is doing its joh! it :ts very swif~: and it ls nothing slow 

21 about the thorou9hness, about the wa~1 the mixer will blend 

22 the product together. Is that what yon were asking? 

23 ~-"es, sir. Are you !a!Tliliar with the mixing 

24 process resulting in r.emote concentrations of one particular 

25 ingredient in onC"- area of this entire 4,000 pound batch? 

t .. 
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A. Slr, in this mixer, there ie no way. 

2 MR. WOODWARD: I objeet to the question, 

3 Your Honor. He is testifying just a• in opening 

4 statements, it cannot happen; well, it did happen. 

5 What he ts asking him 

6 MR. DELK: That is the issue, Your Honor. 

7 TUE COURT: Just a second. Let him make 

8 his objection. 

9 MR. WOODWARD: What he is testifying to now 

10 is just the general operating procedure, and again 

11 my object: lon is not to the general operating procedure 

12 but what happened when they ran the batch here. 

13 TT-!r. COtlRT: Ile testified to the general 

14 operating procedure, what the results of that are. 

15 m:: •. DELK: I ask the Court to instruct the 

16 jury that Mr. Woodward's obse.rvations about what 
0 

~ 
I! 17 0: 

happened c>.nd what did not. happer: are not evidence 
~ 

.. 
0 18 and not to b~ considered by the~. 
~ 
0 

~ 19 z MR. WOODWARD: All I'm saying 
.; 
z 
z 
0 20 ... .. Tim COURT: I didn't think he was testifying 
'" 
ci 
u 

21 nor did ~l'::u. Let's go on, gentlemen. 

22 D!:1.,I<1 ·Well, the jury needs to be reminded. 

23 C<)URT: This i.s all a matter of argument 

24 over a motion. Let's proceed with the questions of 

. 25 the witness • 
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BY MR. DELK: 

2 Are you familiar with your experience as manager 

3 of the Southern States mill on Hull Street in Richmond of 

4 this mixing process resultinq in remote concentrations of 

5 a particular .:~:1gredient in a small, concentrated area within 
I 

6 [ a batch mixtu::- 13 of that sort? 

7 (Witness shakinq head negatively.) You don't 

8 have small concentrations in this mixer. 

9 Once tho mixing process is completed and the 

10 batch, we'll calJ it, has been elevated to the bagging floor, 

11 approximately ho"'' long does it take to bag this 4,000 pound 

12 mixture in lOC pound baqs? 

13 In 100 pound bags we can bag on an average of 

14 10 to 12 bags a minute. 

15 i.1ow many 100 pound bags will contain this 4,000 

16 pound mixture? 

17 A. 40. 

18 How long does it take the bags? 

19 i'_oughly 3 or 4 minl1tes,. 

20 ~i'hat is the likel.ihood of a concentrated 

21 .component of -::~his ingred.:lentappearing in one bag and not 

22 in othar bags loaded from the same hatch? 

23 }',m. WOODWARD: I object to that. 

24 '::':'HE COURT: I SUS tain the objection. 

25 
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. BY MR. DELX: 

O. .Are you familiar in your experience as plant 

manager of the Southern States :feed mill to have iaolated 

components of a batch mixture to appear in one bag of that 

lot and not in other baqs? 

THE COURT: He has answered that, Mr. Delk. 

He has answered that question once, I think. 

MR. DELK: All right, Judqe. 

THE COURTi I thought he had, anyhow. You 

asked him -- that was the question before the one 

you just asked. 

MR. DELR: I asked him what the likelihood was. 

Thia one I'm askinq him if he has knowledge of it ever 

happening. 

THE COURT: All right, air. 

BY MR. DELJC1 

~ Do you have knowled9e of that ever happenin9? 

A No, sir, I do not. 

MR. DELK: That is all I have. 

CROSS-EXAMINATION 

BY MR. WOODWARDs 

0. Mr. Kirkpatrick, how many people work at your 
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'plant in Richmond? 

2 A. 
I 

We have a total of -- at this time you are talk-

3 I in9 about? 
I 
I 

4 I o. 
I 

'5 j A. 

6 0. 

Let's say December of '77. 

Well --

Approximately. 

7 A. I would say approximately 35 hourly people aud 

8 about 8 salaried people. 

9 0. Did you run the batch that the bag that came 
.r 

10 from the state chemist, came from Mr. Doqqett's farm was run? 

11 A. Sir, if I had to run the batch that that came 

12 in, it wouldn't be anybody else at the plant. 

13 So you didn't run the batch? 

14 A. No, sir. 

15 Mr. Kirkpatrick, you mentioned Mr. Jones waa 

16 engaqed in1 quality control. 

17 A. Yes, sir. 

18 0. He is here to testify as a witness? 

19 A. No, sir. 

20 0. He is not? 

21 A. No, sir. 

22 Q. Who is Mr. William McAllister? 

23 A. Mr. McAllister is the manager of quality control 

24 for the Southern States feed divi9ion,which, :f.ncorporatea all 

25 of our mills, not just Richmond. 

325 
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(l Is he here to testify as a witness? 

2 
A. He is here. 

3 
Q. Is he qoinq to testify? He is here to testify? 

4 
A. Ee is here. 

5 0. How, he would then be more familiar with the 

6 
quality control than you? 

7 
1\. He is in charge of <;!uality control; my 

8 re~ponsibility is to see that the policies that are set by 

9 Dr. Poley and hJ.r.i are carried forth. Under r.'\y supervision 

10 Mr. Jones coordinates w:f.th Mr. McAllister in seeing that all 

11 
aspects of quality control are car.ried forth~ 

12 r;c Mr. .Tones is yf'."'ur qnali ty control man under 

13 
you? 

14 Under me and in turn he ~-orks directly with 

15 
Mr. McAllfster more than ! do. 

16 Q. Mr. t.Tonet-J is not here? 

17 
A. He is not here. 

18 0. Is he available in Richmond? 

19 
A. Yes, sir. 

20 
MR. HARRIS: Who W~U5 that, Mr. Wood•..,ard? 

21 
r-m. WOODWARD: Mr. .1one31 who was qualified 

as to what. he does and all that, but evidently he 22 

is not here. 
23 

24 

25 BY MR. WOODWAro: 
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I 
. 1 I 

j Q. Now, Mr. Kirkpatrick, do you generally understand 

2 I 
I 

<f'.lali ty control in y<Jur plant? 

3 I A. Yes, sir. 
I 

4 I Q. hhat yo'..l are really testing for is the nutritiona 

5 v.'3.iue of what you ax·e producing for public consumption? 

6 ! r... '!'hat iE' right. 

7 {). .~re you farniliar with ir1frared testing, 

a mass 

9 Yes, six'. 

10 Q. Mass sp~:k analysis? 

11 

12 \·:he con..:::ucts that at your plant? 

13 The ult1~violet in~puctions, M~. Jones might. 

14 The mass chro:monoJ..ogy, it is not p~r~:ormed at the Richmond 

15 mill. It is p(')rforr:::.e-d at our lat in !J.nltimore. That is a 

16 vc::y sophisticated piece of equipme:-1t. 

17 Q. iO.nd mas~, speck anal.yslz, is that also in 

18 .Baltimore? 

19 

20 I 

I 
21 I 

22 I 
I 
I 

23 i 

241 
I 

' 25 

to Baltimore to be ter:;.ted by you:r lat. there? 

Q. Yo~ do r:ot:, in fact _,_ the teE>ts that relate to 

1-.. 1~u~:· -- sir, I'm nc,t qu;;.;.i.ified to answer that. 
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~ My question to you, in your plant in Richmond 

2 you do not test for Phorates? 

3 A. ?;so. 

4 Q. Yon do not.? 

5 71 .. No, si.r. 

6 t~~ .• WOOT)WJ\.RD: I have no further questions. 

7 T1ff COUH'l': Anythi.ng further? 

8 MP. DELK: No, sir. 

9 r-r·::<, !-11\.RP.IS : You can come down. 

10 'IEE COURT: Do yon nee<l this witness any 

11 

12 r·,, iU\P.i>!$: Ne, sir. Well, he is sitting 

13 he:re. 

14 '!'P::' COURT: 1'.11 rlght. 

15 

16 THE COURT~ Call your next witness. 
0 ;: 

" 17 .. MR. 1!1\RF'.!S: Mr. Mc.r1.lllst.er. 
0 ... 

.. 18 0 

TTIF. COURT: Everybody cm the jury is all right? 
~ 
0 

~ 19 z 

20 V-!ILLIAf..1 McALLISTER, called as 11 witness on behalf of 

21 Southern State:s Cooperative, °Incorporated, having been first 

22 duly sworn, was examined and testified as follows: 

23 

24 DIRECT EXAMINATION 

25 BY MR.· BARRIS: 
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Q. Mr. McAllister, would you state your full name? 

2 William McAllister. 

3 How old are you, sir? 

4 6.2. 

5 p. Your educational background? 

6 Chomiotry. Graduated West Virginia University. 

7 c. Are you an employee of Seiuthern States 

a ·cooperative? 

9 A. 

10 rn what capacity? 

11 l'>s rntmager of quality control in the plant, 

12 feed mill. 

13 Ma.ria~~er of quality cont.rol? Actually, where is 

14 your office? Is thc:1t ~H the mill or i.n the oain office? 

15 I·t is in nictii:reond, the r..1ain Richmonci office;. 

16 Q. How long ?-ia.ve you bean with Southern States, 

17 Hr. McJUlister? 

18 lt 3'7 yea.rs. 

19 Q. 'iYh.:. .. t was your first job? 

21 Q. Ver:y briefly run through :your jobs, if there 

22 are not too many. 

23 Che:nist, analytici:tl cherr!ist. Then following 

24 . in three or four, five yeax.·s at. a laboratory manager, and then 

25 after another six or eight yeaxs, h;to the quality control 
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responsibility. 

2 
·~ When yoµ aay that .you are the manager of 

3 
quality control, is that at the Richmond plant? What street 

4 
is it? 

5 
A. It is --

6 
G Hull Street? 

7 
A Right. It deals with quality control procedures 

8 
in all of the Southern States mills. By that I mean -- hum --

9 
it aids in production, employees to supervision. 

10 
O. All riqht. Ia yours more of an administrative 

11 
job than actually quality control as such? 

12 
A. Definitely~ 

13 
~ All right, sir. Are you familiar with the 

14 
product of Pro-Blend? 

15 
A Yes, reasonably so. 

16 
O. Were you, in fact, three years a90, let's say? 

0 .. ... 
:E 17 .. A Well, I don't have the fiormula in my mind, but 
~ 

.. 18 0 

I think I have it now and the procedures used in its 
0 ... 
0 production. ... 19 z 
.; 
z 
z 
0 20 ... 
"' 

O Could you describe for us briefly, and I realize 
.. 
0 
u 

21 
this may be redundant, what has been touched by others, but 

22 
the procedure of makinq Pro-Blend in the Richmond mill? 

23 
~ The ingredients are.weighed out through a --

24 
MR. WOODWARD: Your Honor, I object to any 

25 reason other than I thouqht Mr. McAllister was oallttd 
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by them and went through all this 

THE COUR'J.'1 You mean Mr. Kirkpatrick? 

MR. WOODWARD: Excuse me, Mr. Kirkpatrick. 

I'm sure it's repetitious. 

THE COURT: Stipulate what Mr. Kirkpatrick 

said, Mr. McAllister --

occur. 

occur. 

MR. HARRIS: Well, do it again. 

THE COURT: -- corroborates? 

MR. WOODWARD: What generally is supposed to 

MR. HARRIS: What does occur1 not supposed to 

THE COURT: The general procedure for mixinq 

Pro-Blend, you'll stipulate that he --

MR. WOODWARD: The general procedure I'll 

stipulate to. 

TliE COURT: All right. 

19 BY MR. HARRIS c 

20 ~ Mr. McAllister, sometime ago your discovery 

21 deposition was taken by Mr. Woodward. At that time you state 

22 that at times in the past that bags ha•J"e been reused for 

23 , products that Southern States makes. 

24 ~ That is riqht. 

25 Were you mistaken about that? 
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A. · I definitely was mistaken. After I made that 

2 statement here in Smithfield, I called Mr. Sonnifer, Mr. 

3 Kirkpatrick at the mill to aee if they had purchased used 

4 hags in recent years, and as he pointed out, in his stay as 

5 mill manager, I think seven or eight years, no used bags had 

6. ever went into the Richmond mill. 

7 Q. Your job mainly is administrative over in the 

8 main office of southern States, is that correct? 

9 A. Yes, sir. 

10 ~ Hiring and firing and lookinq at qualifications 

11 of people who are hired and that type of thing? 

12 A To a certain extent, but new procedures or new 

13 items come into use, we inform through my office, we inform 

14 the plant personnel as to how to best handle them and how to 

15 store them and how to inventory them, what the proper use is, 

16 procedural directives, I quess you'd say. 
0 . ... 
,. 17 .. 
0 ... MR. HARRIS: Mr. McAllister, I think that is 

.. 18 0 

~ 
all • 

0 

"l 19 z THE COURTi Mr. Delk? 
..; 
z 
z 
0 20 .. 
< 
m MR. DELK: I have no questions • 
ci 
u 

21 THE COURT: Mr. Woodward? 

22 

23 CROSS-EXAMINATION 

24 

25 BY MR. WOODWARD i 
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~ Mr. McAllister, you were in error when you 

2 ·testified on June 30, 1978, about the used ba9s? 

3 Yes. 

4 At that time you thouqht that there were used 

5 I baqa beinq used to some extent? 

6 

7 

8 

9 

A. I think I qualified that at the time, that it 

: was possible that used ba9 may have been uaed. 

I certain. 

I'm not 

Let me read your testimony from Page 6 of your 

10 ·deposition. I don't question that we all make errors, and 

11 
correct me. on Paqe 6 there was, •no you repurchase baqs 

12 
from farmers and others?" 

13 
You answered, •we don't, no. We don•t reuse bags 

14 
unless it comes through a bag dealer that sterilizes and 

! cleans the baqs. " 
15 

16 
"Do you ha,re occasion to do that from time to time 

17 
from a bag dealer?" 

18 
"Yes, this can happen from time to time.• 

19 
That is right; that was my -- I a9ree. 

20 
v6u spoke with Mr. ·Kirkpatrick and then you 

21 
found out that. you. had made an error? 

A I made an error. 
22 

23 
Now, as a chemist, Mr. Kirkpatrick (sic), you 

24 indicated that you at one time worked in the laboratory in 

25 Baltimore of Southern States? 
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, 19 z 

20 

21 

22 

23 

24 

25 

w. McAllister - Cross 

A That is riqht. 

~ In quality control in your Richmond plant, are 

you familiar with that? 

A. Yes, uh-huh. 

~ Do you run tests there for Phorate or Thimet? 

A. No. 

~ You do not? 

A. 'Ho. 

~ In fact, that testing procedure consists of 

use of infrared testing? 

A. Hwn -- I'm not sure what the analytical procedur 

ia for this particular phosphate compound. 

~ Rather complicated? 

l. It is a rather complicated procedure which 

requires a lot of instrumentation. 

~ So at your Richmond plant you don't perform --

A We have no reason to perform for Thimet. We 

don't use Thimet • 

~ As a qeneral procedure in your quality control, 

you do not test for Phorate or Thimet in the batches of 

Pro-Blend that you are running through the Riclunond plant? 

A. We do not. 

MR. WOODWARD: That's all I have. 

THE COURT: Any other questions, qentlemen? 

MR. HARRIS: No. 
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w. McAlliater - Cross 364 

THE COURT: Thank you. Watch your step. 

2 MR. HJl.RRIS: May we have just a moment? 

3 THE COURT: Do you need this witness any 

4 I further? 
I 
I 

5 I 
MR. If.ARRIS: No, air. He can stay in the 

I 

6 I 
' 

courtroom. 

I 
7 

i 
8 I 

TUE COURT: Can he remain in the.courtroom? 

MR. WOODWARD: I have no objection. 

9 I 

I 

MR. HARRIS: Yes, sir. 

10 THE COURT: Mr. ~1cAllister, you can remain 

11 in the courtroom if you like, sir. 

12 (Witness was excused.) 

13 MR. HARRIS: We rest. 

14 THE COURT: All riqht, sir. Any witnesses, 

15 any rebuttal witnesses? 

. ...A- 16 MR. WOODWARD: No, Your Honor. 

17 
THE COURT: That is the cnse, gentlemen? 

18 All riqht.. 

19 Ladies and gentlemen of the jury, it is almost 

20 
quarter to twelve; I'm going to recess court at this 

21 
time and release you. I 'WOuld want you to be back 

22 
here, and we have to consider the instructions with 

23 
counsel and then we'll have to eat. Hopefully, by 

24 
the time you qet back we'll have all of that done. 

25 
I'm going to release you and ask you to be 

335 



36! 

back here promptly at 2:00. 

2 Of course, don't discuss your testinony; 

3 don't di:ac,tss yo•.Jr t.estinony or anything concerning 

4 the. tri.:tl • .. d th anyone. 

5 (;::=ntlcm .. :m, tJ:1e jury h; released until 2:00 

6 and the :.:ase will l:'\.H:~i.ime at 2:00 P.M •• I'd like to 

7 see counsel in the office where we'll consider the 

8 instructions. 

9 

10 

11 

12 .Vii?.. El.:(:u·;;: ! want t.o renew our motion to 

13 strike. :.;:, f You:.: Honor plet:~:w, tlt:!fE',ndant. Southern 

14 States Coo1Y:.r.:\t.i'le agaln rno~.,·ci~; ·to ntrike the pla:lntiff' 

15 e\•idenc12 1'.or the n.~a<,on :; t~ tct it the conclusion of the 

16 plaintiff'~ evidence. 
0 

;': 

:E 17 .. 
0 

'.:i.'HE COURr~ .All r:ight. 
... 

.. 18 
0 

::! 
0 

~ 19 z reiterat~. 
.; 
z 
z 
0 20 ,.. 
" .. 
0 
u 

21 0 

" "' z ... .. 
22 

23 ~eon recess w.:is 

24 

25 
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THE CLERK: Michael Blythe? 

2 JURYMAN BLYTHE: Yes, it is. 

3 THE CLERK: Thomas Queen? 

4 Yes, it is. 

5 Paul Newby? 

6 Yea, it 

7 

8 

9 
11 

10 I 
I. 

11 
I 

I 

12 II 

13 been assume you will be notified 

14 when you are expected to return 

15 ·.rhank you very much. 

16 (Tho jury left the courtroom.) 

17 THE COURT: Gentlemen, are there any motions 
I 
I 

18 ·1 for the Court? 

19 MR. DELK: I haven't. 

20 
11 

21 
1!1 

22 1· 

23 
:I 

MR. HARRIS: Yes, sir. I move to set aside 

the verdict as contrary to the law and the evidence. 

I would like to be heard on it. 

I 
I THE COURT: Well, would you like to submit 

24 some evidence on the law? 

25 
MR. HARRIS1 I think that would be the main 

I 
,I 

I 
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~bing, Judge. 

2 THE COUR'I: I would allow you certainly to 

3 do that. How much time are you goinq to need? 

4 MR. HARRIS: How long do you think it will 

5 take you to write a brief, Tom? 
I . 

6 MR. REED: A couple of days. 

7 TIIE COUR'I': I want to have ten days for you 

8 to submit a brief on it. 

9 !I 
" 

MR. HARRIS: All right. 

! 

10 THE COURT: Mr. Woodward, I'll give you ten 

11 <lays to respond. 

12 MR. WOODWARDz (Nodding head affirmatively.) 

13 THE COURT! Then you gentlemen can set it down 

l~ ' for arqument. 

15 MR. HARRIS: All right. 
I 

16 
0 

~ ,. 17 .. 

MR. WOODWARD: (Nodding head affirmatively.) 

TBE COURT: Thank you. 

I 

I 
~ 

.. 18 0 
MR. DELK: I would in defense, since he has 

::! 
0 

..; 19 ,; 
moved, I think I'll have to be compelled to make a 

..; 
z 
z 
; 20 " 

similar motion. 
.. 
0 
u 

21 Q 

TUE COURT: All right. I'll allow you to 
" " z 
"' .. 

22 
join in that. 

I 
23 Now, I'm going to have the clerk 

24 being a case. 

: . ' ' ,; ;;· 

25 and if you 
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1) PLAINTIFF EXHIBIT NUMBER 4 

Southern States Feed Bag (Used) 

2) DEFENDANT (Southern States) Exhibit Number 1 

Southern States Feed Bag (Unused) 

3) DEFENDANT (Southern States) EXHIBIT NUMBER 2 

Vial of THIAMET (poison) 

4. DEFENDANT (Farmers Service Company) EXHIBIT NUMBER 2 

Debris (including THIAMET) 

PRINTERS NOTE: 

By agreement of counsel the above mentioned exhibits 

were designated to be contained as part of the Joint Appendix. 

Due to the contents of said exhibits we are unable to reasonably 

reproduce a copy of each for inclusion, 

... 
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