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VIRGINIA,

~ IN THE CIRCUIT COURT OF ISLE OF WIGHT COUNTY:
1
A. Dwight Doggett ' Plaintiff

Farmers Service Company

Randolph E. Barlow, Jr., Registered Agent
Route 3, Box 3-B '

Smithfield, Virginia 23430

Southern States Cooperative, Incorporated

E. M. Holdaway, Registered Agent

Southern States Building

627 East Main Street

Richmond, Virginia 23219 - Defendants

- Defendants are notified that plaintiff moves the Cir-
cuit Codrt of Isle of Wight County for judgment against them
in the sum of Fifty Thousand ($50,000.00) Dollars, the same
being due from defendants to plaintiff for this, to-wit:

| (1) 1In December, 1977, plaintiff purchased from de-
fendant;Farmers Service Company certain bagged cattle feed to
be used in his commercial farming operation in Isle of Wight
County,gsaid bagged cattle feed having been manufactured by
defendagt, Southérn States Cooperative, Incorporated.

(2) January 9th, 1978, after said cattle feed had
been consumed by plaintiff's cattle, a substantial number of
said cattle became violently ill and a substantial number of
said cagtle died from a poiéon in said caftle feed, of which

plaintiff was theretofore unaware.

(3) As the direct result of said poison beipg in




said bagged cattle feed, defendants have breached the implied

warranties of merchantablllty and fitness for the general and

T —————

particular purposes for which plalntlff intended said cattle
feed to be used, for which the damages therefrom defendants
are indebted to plaintiff.

(4)‘ As the further direct result of the breach of
said warranties listed above, plaintiff has suffered substan-
tial consequential and incidental damages, for which defen-

dants are further indebted to plaintiff.

A. DWIGHT DOGGETT

/A, y/

By

Counsel [ 4

Thomas L. Woodward, Jr.
153 East Washington Street
Suffolk, Virginia 23434

Counsel for Plaintiff

Writ Tax$ S 42

o ...............
Deposit a?.s’ L4
Total Paid 3. 33\5 3




SEPARATE ANSWER AND GROUNDS OF DEFENSE

Now comes Southern States Cooperative, Inc., and for its
I
separaté answer and grounds of defense to the above styled

motion for judgment says as follows:

1.‘ This defendant is not advised as to the allegations in
paragraph one of the motion and calls for strict proof thereof.
2.;-This defendant is not advised as to the allegations
concern%ng illness and deaths of cattle owned by the plaintiff,
but denies that if such did occur from a poison, that said poison

was in a feed bag when it was sold by this defendant.

This defendant denies that it has breached any warranty

i

which it owed the plaintiff.

This defendant denies the allegations in paragraph

5.: This defendant says that the plaintiff was negligent
and that such negligence was the cause of his loss.
6.. This defendant will rely upon any defenses which

manifest themselves prior to or during the trial of this cause.

SOUTHERN -STATES COOPERAPIVE, INC.

WV AN

Of Counseél

YIRGINGA: 1N THE CLERR'S  OFFICE e
FHRE COUNRTY OF ISLE OF WiAMT,

9. vy

William M. Harris

Taylor, | Gustin, Harris, Fears and Davis
5735 Poplar Hall Drive

NorfolkL Virginia 23502

I hereby certify that on the /O
of the foreg01ng pleading was mailed to Mr. Thomas L. Woodwdrd,Jr

4. C

153 East Washington Street, Suff 1k, Vlrglnla 2343
! C—* / Z/ :




DEMURRER AND GROUNDS
OF DEFENSE

DEMURRER

The defendant, Farmers Service Company,'a Virginia
corporation, éppearing speéially herein by counsel, demurs
to the Motion for Judgment filed by the plaintiff herein and
contends that the said Motion for Judgment does not state a
cause of action and that it fails to state facts upon which
the relief demanded can be granted, and in support thereof
says as follows:

1. That the plaintiff has not alleged any specific
act of negligence or other breach of any duty or warranty
that the defendant, Farmers Service Company, may have owed
to the plaintiff.

2. That the said Motion for Judgment has not
alleged that the defendant, Farmers Service Company; acted
in any manner whatsoever other than simply by receiving
bagged cattle feed and purveying the same to the plaintiff
without in any manner changing or otherwise affecting the
composition of the said cattle feed or even changing or in
any manner affecting the bag in which the said.cattle feed
was received and purveyed by the defendant, Farmers Service
Company, none of which actions form any basis, in law or

otherwise, for a claim by the plaintiff against the defendant,

Farmers Service Company.

GROUNDS OF DEFENSE

Comes now the defendant, Farmers Service Company,




a Virginia corporation, by counsel, and for grounds of
defensé to the Motion for Judgment filed herein by the
plaintiff, A. Dwight Doggett, says as follows:

| 1.  That it neither admits nor denies the allegations
contained in Paragraph 1 of the said Motion for Judgment,
and calls for strict proof thereof on fhe part of the plaintiff.

| 2. That it'specifically denies the allegations
contaihed in Paragraphs 2, 3 and 4 of the said Motion for
Judgment.
; 3. That Farmers Service Company gave no warranties
to the plaintiff, either express or implied.

| 4. That it further states that any.cattle feed
which Mas consumed by the plaintiff's cattle was a mixture
of baqged food supplement sold by the defendant, Farmers
Serviée Company, to the plaintiff, and manufactured by the
defendant, Southern States'CooperatiVe, Incorporated, and
other;food materials either purchased by the plaintiff from
other ‘sources or manufactured by the plaintiff on his own
premiées, or both; that if any cattle feed fed to the
plainéiff's cattle by the plaintiff contained any poison
whatséever which affected the plaintiff's cattle in any way,
the séid poison was, by the plaintiff's own negligence,
placeé in the said cattle feed when the plaintiff mixed the
food #upplement purchased from the defendant, Farmers Service
Compahy, and manufactured by the defendant, Southern States
Cooéerative, Incorporated, with other food stuffs either
purchased by the plaintiff from other sources or manufactured

by the plaintiff on his own premises, or both.




5. That if the bagged food supplement manufactured
by the defendant, Southern States Cooperative} Incorporated,
and sold by the defendant, Farmers Service Company, to the
plaintiff; contained'any poison which affected the plaintiff's
cattle, then the boison was placed in the said bagged food

supplement by the defendant, Southern States Cooperative,

Incorporated, and not by the defendant, Farmers Service
Company; that the»defendant, Farmers Service Company,
purchased from the defendant, Southern States Cooperative,
Incorporated, bagged cattle food supplement and sold the

same bagged cattle food supplement to the plaintiff without
in any manner changing or affecting the condition or packaging
of the said bagged cattle food supplement; that the said
bagged cattle food supplement sold by the defendant, Farmers
Service Company, to the plaintiff, was received by the
plaintiff from the said defendant, Farmers Service Company,

in exactly the same condition as the defendant, Farmers
Service Company, received the said cattle food supplement
from the defendant, Southern States Cooperative, Incorporated.

6. That the defendant, Farmers Service Company,
is not indebted to thé plaintiff for any sum of money, for
any reason or in any manner.

7. That the damages complained of by the plaintiff
were occasioned by the primary negligence of the plaintiff
for the reasons set forth above which was the sole proximate
cause of the damages, if any, suffered by the plaintiff.

8. That this defendaﬁt will rely on any and all

further defenses as may be disclosed by the evidence or




provable under the former plea of the generai issue.

FARMERS SERVICE COMPANY

1
{

By

Counsel

Rodham 'T. Delk

Rodham'T. Delk, Jr.

Delk and Barlow

229 Main Street

Smithfield, Virginia 23430 -

Céunsel for defendant, Farmers
Service Company

CERTIFICATE

I hereby certify that a signed copy of the foregoing

Demurrer and Groﬁnds of Defense was mailed to Thomas L.
Woodward, Jr., Esquire, 153 East Washington Street, Suffolk,

Virginia, 23434, counsel for plaintiff, and William M.
Harris; Esquire, Taylor, Gustin, Harris, Fears and Davis,
P. O. Box 12756, Norfolk, Virginia, 23502, counsel for
defendént, Southern States Coopefative, Incorporated, this

18th, day of April, 1978.

|
|
|
|

+ MIRGINIA: IN THE CLERK'S OFFICE O»
| WHE CGUNTY OF ISLE OF WIGHT.

. 4247400 _/X n,jj

i nEceweﬁ AND FILED

ZX g Qé’wg‘)\/l/cun ,G/C
‘/,t/z A4 ) X 242l :
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INSTRUCTION NO.

The Court instructs the jury that the burden is upon the
plaintiff‘to show by a preponderance of the evidence that ah
unreasonably dangerous condition existed in the ProBlend 50 when
the goods left the defendant's plant. Where the evidence sﬁows
that any one of several things may have caused the injury té the
plaintiff, for some of which the defendant is responsible and
for some of which he is not, and leaves to speculation and '
conjecture whether the ProBlend 50 was in an unreasonably dangerous
condition when it left the defendant's plant, then the plaintiff
has failed to establish a case{ and you shail find yéur verdict

for the defendant.




INSTRUCTION NO. -

The Court instructs the jury that in this case A. Dwight
Doggett, Jr. was the employee or agent of the plaintiff, A.
Dwight Doggett, Sf. and that at the time he mixed the feed he
was then about the business of A. Dwight Doggett, Sr. and within
the scope of his employment and any negllgence on his part is

chargeable to the plaintiff, A. Dwight Doggett, Sr.




Gz
c2/2
3-/6-77.

The Court instructs the jury that when defendant
Southern States Cooperative, Inc. delivered the Problend feed
supplement to Farmers Service Company for sale to the public,
defendant Southern States Cooperative, Inc. warranted that
it was wholesome and fit for the ordinary purposes for which
such feed supplement is used; and if you believe from a pre-
ponderance of the evidence at the time the product was so
delivered to Farmers Service Company that the product was not
wholesome and fit for the ordinary purposes for which such
feed supplement is used, then defendant Southern States Coop-
erative, Inc. failed to comply hith its warranty; and if you
~further believe from such evidence that any such failure was
the sole proximate cause of the death and injury to plaintiff's
cattle, then you shall find your verdict in favor of plaintiff

A. Dwight Doggett.

10
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7 =
22/6-77

The Court instructs the jury that a manufacturer

who places a product in the stream of commerce warrants that

the product is reasonably safe for the ordlnary purposes of

its 1ntended use; and if you believe from a preponderance of

the ev1dence that the plaintiff used the Problend feed supple-

ment 1n the manner intended for its use and that it was

A 00S Nﬂtcﬁmnwﬂ Un.
unrea scpnablyd& !

for that use when it was dellvered to

defendant Farmers Service Company and that the plaintiff's

cattle were killed and injured as a result of that use, then

you shéll find your verdict in favor of plaintiff A. Dwight

Doggett.

i
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g-/6-77

The Court instructs the jury that when a product

is purchased by its trade or brand name, the law implies a
warranty of merchantability or of fitness for the ordinary
or general purposes for which thg product is sold. If you
believe from a preponderance of the evidence that defendant
Farmers Service Company breached such implied warranty and
that any such breach was the sole proximate cause of the

. death and injury to plaintiff's cattle, then you shall find

your verdict in favor of plaintiff A. Dwight Doggétt.




5k
No. 3'/é’79

Tﬁe Court instructs the jury that if you find your
verdict in favor of pl%intiff, then in addition to the
damages (which you award, you may provide for interest on
any principal sum awarded, or any part thereof, and fix

the period at which the interest shall commence.




ol %S
-
z-/b 77

The Court instructs the jury that the term "prepon-
derance of - the evidence" does hot necessarily mean the greater
number of witnesses, but means the greater weight of all the
evidence. It is that evidence which is most c;nvincing and
satisfactory to the minds of the jury. The testimony of one

witness in whom the jury has confidence may constitute a pre-

ponderance.

14




The {Court instructs the Jury that the burden is on the
plaintiff to prove by a preponderance of the evidence that the
Thimet that killed the plaintiff's cattle was in the bag of
ProBlend |50 when it ieft the possession of the defendant,
Farmers Service Company, and if upon the whole evidence you are
in doubt fas to whéther Thimet was in the bag when it left the
possession‘of the defendant,.or if it appears equally as pro-
bable that the Thimet was not in the bag when it left the

possession of the defendant as that it was, then you shall find

your verdict in favor of the defendant, Farmers Service Company.




ALyl 47
Yo. 2-/6-77

The Court instructs thé jury that the burden is on the
plaintiff to prove by a preponderance of the evidence thaf the
Thimet that killed the plaintiff's cattle was in the bag of
ProBlend 50 when it left the possession of the defen&ant, Southern
States Cooperative, Inc., and if upon the whole evidence you
are in doubt as to whether Thimet was in the bag when it left
the possession of the defendant, o£ if it appears equally as
probable that the Thimet was not in the bag when it left the
possession of the defendant as that it was, then you shall find
your verdict in favor of the defendant, Southern States Coopera-

tive, Inc.

16
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INSTRUCTION NO.

The%éourt instructs the jury that the defendant, Southern
States C%operative, impliedly warranted to all who purchased
its ProBiend 50 that this product was fit for the ordinary purposes
for which such goods are used. To recover under this warranty
theory, the pPlaintiff must show two things: (1) That the goods
were unréasonably dangerous ol for the use to'which they

|
would ordinarily be put A

“SiEe>; and (2) that the unreasonably dangerous condition
existed when the goods left the defendant's plant. Therefore,
unless yﬁu believe by a preponderance of the evidence that an

unreasonably dangerous condition, if any, existed when the goods

left the defendant's plant, you will find your verdict for the

!
defendant.




The Court instructs the jury that the defendant, Farmers
Service Company, impliedly warranted to all who purchased its
ProBlend 50 that this product was fit for the ordinary purposes
for which such goods are used. To recover under this warranty
theory, the plaintiff must show two things: (1) That the
goods were unreasonably dangerous <islssr for the use to which
they would ordinarily be put; and (2) that the unreasonably
dangerous condition existed when the goods left the defendant's
place of business. Therefore, unless-you believe by a prepon-
derance of the evidence that an unreasonably dangerous condi-
tion, if any, existed when the goods left the defendant's place
of business, you will find your verdict for the defendant,

Farmers Service Company.

18




instructio

INSTRUCTION NO.

The Court instructs the jury that a verdict must not be based
in whole or in part upon surmise, conjecture or sympathy for either

of the parties, but must be based solely upon the evidence and the

ns of the Court.

19



We, the jury, on the issues joined, find in favor of
the plaintiff against Farmers Service Company and Southern

States Cooperative, Incorporated, and assess his damages at

$24,135.00 and interest on $ 5)43;\?\93‘C)(3 from
)]
$§1w\n\c>)\CV1?\ (day, month, year).

D.QQ(\H O (O QMSL

Q 0 ) Foreman

We, the jury, on the issue joined, find in favor of the
defendants, Farmers Service Company and Southern States

Cooperative, Incorporated.

Foreman

<0




VIRGINIA:

IN THE !CIRCUIT COURT OF THE COUNTY OF ISLE OF WIGHT

DOGGETT,

Vs

FARMERS

March 16, 1979

% DWIGHT, Plaintiff
| _

SERVICE COMPANY and

SOUTHERN STATES COOPERATIVE, INCORPORATED, Defendants

FINAL ORDER CASE NO. 3216

This day came the parties in person and by counsel, and the defen-

dants having heretofore filed their grounds of defense herein, issue is

joined.

Whereupon came a jury, to-wit: Peggy W. Wolfe, Lillian G. Pierce,

Eunice C| Harrell, Brenda R. Story, Michael L. Blythe, Thomas I Queen,

and Paul|L. Newby, who were sworn to well and truly try the issue joined

and a tfue verdict give according to the evidence and the law.

The! evidence of the plaintiff was presented and at the conclusion

thereof

the defendants by counsel moved to strike the evidence of the

plaintifif on grounds stated in the record, which motion was overruled

and to which ruling of the Court counsel for the defendants excepted.

Thereupon, the evidence of the defendants was presented and at the

conclusion of all of the evidence, the defendants by counsel renewed their

motion to strike the palintiff's evidence, on the same grounds, which

motion was overruled and to which ruling of the Court counsel for the

defendalﬁ excepted.

Af

of coun

ter receiving instructions from the Court and hearing arguments

sel, the jury retired to their room to consult of their Verdict

<1




and after some time returnéﬁ into Court with the following verdict:

: "We, the jury, on the issues joined, find in favor
of the plaintiff against Farmers Service Company and
Southern States Cooperative, Incorporated, and assess

his damages at $24,135.00 and interest on $24,135.00 from

January 10, 1978.
(signed) Peggy W. Wolfe Foreman

The defendants by counsel, moved to set aside the verdict as being
contrary to the law and evidence and to order a new trial, which motion

was taken under advisement by the Court.
And this matter is continued to allow the attorneys for the

defendants to prepare briefs and cite arguments why the verdict of the

jury should be set aside and for response by the attorney for the plain-

WW%
/J

tiff.

/1!

YT Ju




ORDER

i This matter came this day to be heard on the papers
formeriy read, upon the Order entered March 16, 1979, and‘upon
defend%nts' motions to set aside the jury verdict as being
contra?y to the law and the evidence and to enter summary judg-
ment in their favor or, in the alternative, to order a new frial
on all;issues, plaintiff and defendants appearing by counsel
and on;written briefs, and was argued by counsel.
f In consideration whereof, and it'appeé}ing that the
defendbnts' motions are without merit, it is
ORDERED that the defendants' motions are overruled

and th%t finél judgment upon the jury verdict is entered.

i It is further ORDERED by fhe Court that the transcripﬁ

of these proceedings which has been tendered shall be made a

part of and incorporated as a part of the record this date.

i »’\ Enter this /é day of May, 1979.
J + Judge

A COPY.
TESTE: W. 3 Laine, Jr., Clerk

i
|

<3




I ask for this:

//J S Y /

Counsel for Plaintiff /

Seen, objected to and excepted to:

lé/f/{%fgﬂfM » '

Of /Counsel for De?éndant, Farmers
Service Company

/
-
P
N

.:‘,/:/ 1/

¢0Df Counsel for“Deferidant, Southern
States Cooperative, Incorporated

<4




NOTICE OF APPEAL

TO: William E. Laine, Jr., Clerk
C#rcuit Court of Isle of Wight County

'
¥

ﬁ Counsel for Southern States Cooperative, Incorporated,
defendént in the above-styled matter in the Circuit Court for
Isle of Wight County, hereby files Notice of Appeal from the
Order entered herein on the 15th day of May, 1979, said Order
havinggbeen entered in the Circuit Court of Isle of Wight County,
Virginia. |

: The aforesaid Order, dated the 15th day of May, 1979,
made ajpart of the record the transcript previously filed. No
other franscript or statement of facts, testimony, or other
'incidents of the case is to be hereafter filed.

SOUTHERN STATES COOPERATIVE, INCORPORATED

4/16,,4///

; 0Of Counsel

i
|
[
1

William M. Harris

Taylor} Gustin, Harris, Fears & Davis, P. C.
5735 Poplar Hall Drive

Norfolk Virginia 23502

{
|

VIRGINIA: IN THE CLERK'S OFFICE ®8
FHE COUNTY OF ISLE OF WIGNT,

ane W19

. azcclveb ang Frea
; )
i . (A L CLEWS

Aé
$ij§écuma”717 .A)(z“




I hereby certify that a true copy of this Notice of

Appeal was mailed this 157 day of May, 1979, to Thomas L.

Woodward, Jr., 153 East Washington Street, Suffolk, Virginia
23434, counsel of record for the plaintiff A. Dwight Doggett,
and to Rodham T. Delk, Jr., of Delk and Barlow, 229 Main Street, |

smithfield, Virginia 23430, counsel of record for defendant

Farmers Service Company.

v ) B/

26




NOTICE OF APPEAL

TO{ W. E. Laine, Jr., Clerk

\ Defendant in the above styled case, Farmers Service
Compan&, by counsel, hereby gives notice of appeal from the
order entered herein on the 15th., day of May, 1979.

| The transcript of the proceedings at trial have
been #ade a part of the record by the order above mentioned,
datedfthe 15th, day of May, 1979. o other transcript or
state&ent is to be hereafter filed.

i
: FARMERS SERVICE COMPANY

1
|

oy WAl Gty

Of Counsel
|
i . E ARGINIA: IN THE CLERK'S UFFICE @
W. Parker Councill £HE COUNTY OF ISLE OF WIGNT,
Delk and Barlow
- ;f2““1-CQ;3 o L7

229 Main Street
Smithfield, Virginia, 23430

'

vy oNCH

: I hereby certify that a signed copy of the oregoing

CERTIFICATE

notiée was mailed to Thomas L. Woodward, Jr., Esquire, 153 East
Washington Street, Suffolk, Virginia, 23434, counsel for
plaiﬁtiff, and to William M. larris, Esquire, Taylor, Gustin,
Harris, Fears & Davis, P. O. Box 12756, Norfolk, Virginia,
23502, counsel for the defendant, Scuthern States Cooperative,

§ 3*
Incorporated, this 2~ day of May, 1979.

Wbt Gt
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PENGAO CO.. BAYONNE. N.J, 07002
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25

Dr. R. B. Edwards - Direct

THE WITNESS: That is it.

T QURT: All right, sherif Cut the
lights on.

Now, the jury s

WOODWARD :

Q A copy of your raeport, Doctor.

A All right, thank you.

Q - Yoﬁ are Dr. Ryland B.vEdwards?

A Yeﬁ. sir. ’

Q Dr. Bdwards, where do you live?
A Smithfield, Virginia.

Q " Where do you work?

A

‘In Smithfield, in the County of Isle of Wight

and surrounding areas.

Q And what type of doctor are you?
A - Doctor of veterinary medicine.
Q As such, Doctor, how long have you been so

engaged in the practice?

A Sinée 1962.

o Dr. Edwards, what is your éducational bacquoﬁnd
in veterinary science?

MR. HARRIS: We certainly stipulate Dr. Edwards'

qualifications as a veterinarian.

50



10

1

12

15

16 |

17

20
21
22
23
24

25

Dr. R, B, Edwards - Direct

THE éOURT: Unless you want to further qualify,
the defense has stipulated that Dr. Edwards is an

expert in veterinary.

BY MR, WOODWARD:

Q Doctor, in your practice of veterinary science,

. did you have occasion to go to the fgrm, the property of the

plaintiff in this case, A. Dwight Doggett, on January 9,

19782
A Yes, sir.
@ - What 4id you find when you arrived at the farm?
A Well, it was at_dark when I arrived. Ve had

several catéle that were already dead and then had several

that were in various stages of showing symptomes of approaching

death. Then others that appeared to be normal at that
particﬁlar time.

Do fou want me to just go ahead with the story?

1} If you would tell, Doctor, what you found there
at the scene and what the;physiéal condition was of those
not dead and those dying and what symptoms you did observe
of those?

| N Well, at the time we could find about a dozen,
maybe 20 cattle, some of them were‘glready dead and others
were down and in prostrate positiohs:’ They were showing

various signs that -- of course, a lot of things run through

51
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1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dr. R. B. Edwards - Direct

-

your mind when you see this type of gituation and try to
determind by asking them guestions what had been given the
cattle as far as feed and so forth is concerned and then
attempt to unravel out the mysteries o: the symptoms to
determine exactly what the cause of the condition was.

‘At that particular time I was not aware that that many
cattle were involved. I don't think any of us were because
it was dark and so forth at that particular time. I thought
we had something along the -- what we éall énterotoxemia
or something associated with overeating of a particular
ration that ﬁhey were oOn. /

Q That would not be a poison type of situation?

A Well, a toxemia from the overproduction of
bacteria type of toxicants in the body.

Q Did a number of things run through your mind
at that time as a possible diagnosia of the ailment?

A They did. As I indicated in the letter, and,
of course, considered poispning at that time, but due to
the history and after talking to the owner and so forth that
night, it kind of pushed that in the back of my mind at that
particular time.

Q pid you notiée what symptoms . the cattle
exhibited, Doctor?' I believe in tﬁe'second paragraph of four
letter there.

A Yes. There was extreme salivation and.they had
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!uncoordination and the movie indicated there were some tremors

" indicate central nervous system type disturbance. The gait

view of us when we weretexamining thé animalg and they had

pedalling ﬁotions of the limbs.
trying to treat the animals.at that p&rticular time.

~accomplished as to those that were still in a position to be

~intestinal type overfeeding situation, we treated accordingly
~with some intravenous steroids to make the animal feel better,

‘ gome intestinal emollients, something to soothe the intestinal

. of thing.

Dr. R. B. Edwards ~ Direct

of the muscle groups. A codple of them went down suddenly
like they were in extreme pain.

Of course, there was rotating of the eye itself to

was exaggerated, of course, and several of them went down in

Of course, a couple of them died while we were there
0 What treatment did you prescri>e and was

saved?
A We attempted to treat with -~ since I was at

that particular time thinking that we were treating a gastro-

tract, and, of course, antibiotics as a precautionary type

Q Did you suggest to Mr. Doggett that the feed
which had been used be terminated?

A ~ Yes, sir. We talked about the feed, the fact,

1 believe, that they had at that particular time had themselvds,

but, anyway, we terminated the feed and then the next thing

31
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-

we did, of course, was to autopsy one of the animals there
at the place that the death occurred.

0 Dr. Edwards, did you subsequently receive from
the Division of Consolidated Laboratories of the Commonwealth
of Virginia a report concerning certain samples which had
been taken from feed and so forth from Mr. Doggett's farm?

A T received copies of this report, but I think
there was dupiication of the samples sent in as far as tha
feed was concerned..so I think that my reports that X receiveJ
were copies that had been sent to Mr. Doggett and to Herbert
Jones, and I guess, since there was ; duplication of samples,
possibly one group, you know, got discarded. I really don't

know. This is something that I couldn't answer in that

respect.
Qo Did you read those reports which you received?
A Yes, sir.
Q | Based upon the report which you read and based

upon the physical examination of the animal, as a veterinarian,
are you ahle at this time.to express an opinion with reason-
able medical certainty as to the source of the death and the
injury caused to the cattle on Mr. Noggett's farm?
MR. HARRIS: Wait a miiwte. Your Honor please,
I object to this type of ques:ion. I don't think he
has laid the groundwork for an opinion at this time

from Dr. Edwards basad on some report that was received
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froﬁ the #t;te. |

tnE_COURTQ Well, he'd have to obviously tie
the reﬁorﬁ in. o

MR. HARRIS: I would object at this time.

MR. WOODVARD: Well, the evidence is going to
be introduced, Your Honor. I was trying to accommodate
D:,_Edwards s0 he does not hav@.to remain all day. All
counsel have had the.reports for months now.

MR. HARRIS: I object'totit at this time, sir.

THE COURT: Mr. Woodward, I exﬁect you'll have
to lay a foundation for it if that is the way he wants
to proceed.

| MR, WOODWARD: That is the way he is going to
insist on doing it, then Doctor, I am sorry.

MR. HARRIS: Well --

THE COURT: All right. You want to call another
withess at this time?

- MR. WOODWARD: I-suppose I'l1l have to. I wonld
ask that Dr. Edwardé returﬁ‘to his p:acﬁice and I'll
have to call him later, Your Honor,_tq say that the
report will be introduced through the étate chemist.
My intent was to #ccommodate bim.
THE COURT: How long is it going to be that you

wiil need Dr. Pdwards?

MR. WOODWARD:. I don't know.

53



pr. R. B. Edwards - Direct

10

1

12

13

14

15

17

- FORM 740

18

19

20

21

PENGAD CO.. BAYONNE, N.J, 07002

22

23

24

25

MR. HARRIS: Can we have two minutes? It
might be that we can resolve this without that.
THE COURT: All right. |
(Discussion off the record.)
MR. HARRIS: May I confer with Mr. Woodward
just a moment?
THE COURT: Yes, éir.
. (Discussion off the record.)
MR..HARRIS: I think we can go ahead and
finish.
THE COURT: You withdraw'your objection?
. MR. HARRIS: fes, sir.

THE COURT: Go ahead, Mr, Woodward.

BY MR. WOODWARD:

e Dr. Edwards, you have indicated that you did
receive a report of certain chemical tests which were
performed by the Division of Conéolidated Laboratories service
in Richmond, or a copy ofvthat, and without going into what
that report specifically says, my question to you again is
based upon the information provided.you in that report as to
chemical tests, further based upon your examination and
treaﬁment of the animals there at Mr. Doggett‘s farm, arse you
able to state with reasonable medical certainty your opinion

as to the cause of the death and the injury to Mr. Doqgett'u'
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cattle?
A Yes, sir,
0 What is thaﬁ opinion,'ﬁr. Edwards? H:
A I grouped it into an organic phosphate poisoning

type of situation. This was after the autopsy on the cattle
that night plus the symptoms that were indicated to me after
examining the cattle that night plus the report and also
observed the animals the next day that wefe still showing
some signs, the ones that lived;
Q That is your opinion?
A Yes, sir. '
MR. WOODWARD: Answer these gentlemen, please.
THE COURT: Gentlemen, any questions of this
witness?
MR. DELK: I have no questiﬁns, Your Honor.
THE COURT: Do yoﬁ need this witness any
furﬁher, Mr, Yoodward?
MR. WOODWARD: No, Your Honor.
THE COURT: _Centlemen, do you need this witness
any further?
 MR. HARRIS: No, sir.
THE COURT: Doctor, you are free to go. Thank
you for coming.
(Witness was e::cused.)

THE COURT: Call your next witness, Mr. Woodward.

L
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" call him as an adverse witness.

You éentlemen indicated wiih reference to the
movie, you wanted that as an Exhibit. Do you want it
as an Exhibit or not?

MR. WOODWARD: Your Honor, it has been shown.
I would ask that it be made an Exhibit, of course,
with the right to have it reproduced at our expense
so that Dr. Edwards can have‘tﬁe original of it.

\ THE COURT: Any problem with that?

MR. HARRIS: No, sir, we have no objection
to it being withdrawn at this time.

THE COURT: Gentlemen, for the record, the
relevant parts of £he'movie which are relevant to this
case -- for the record, the movie does contain some
other films, shootings of other sites which are not
related, but the relevant part shown to the jury will

be admitted as Plaintiff's Exhibit No. 1. The plaintiff

is going to furnish,ﬁhe court a copy of that if required.

(Movie film was received in evidence ahd marked
as Plaintiff's Bxhibit No. 1.)
MR, WOODWARD: I call as an adverse witness,
Your Honor, Mr. Jon Boling with Farmers Service Company.
THE COURT: Mr. Boling, sheriff.
' MR. DELK: He is here. N

MR. WOODWARD: As indicated, Your Honor, I do
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MR. DELK: Your Honor, may I approach the bench?

THE COURT: With reference to the adverse
witness question?

MR. DELK: Yes, sir.

THE COURT: All righ#.

(Attorneys approache& the bench and a side bar
conference was held out of the hearing of the court
reporter.)

THE COURT: 1I'll rule tha£ wayvand note your
exception for the record,

'MR. DELK: Your Honor, for 'the record, I would
have objection to this‘witness being qualified as an
adverse or hostile witness in this case merely on the
grounds that he is an officer of the defendant corporati
which I think is not sufficién; to qu;lify him under thﬁ
law aé a hostile witness.

| THE COURT: All right. I am going to allow him
to be called as an adverse witness by the plaintiff in
this case since he ié a defendant in the case.

MR. DELK: Please note ny exception.

MR. WOODWARD: I didn't call him as a hostile
witnegss. I called him as an adverse witness. His

interest is, because of the nature of the dase, adverse.

JON N. BOLING, called as an adverse witpess on behalf

37
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1 of the plaintiff, having been first duly sworn, was examined

5, | and testified as follows:
4 DIRECT EXAMINATION (adverse)

BY MR. WOODWARD:

Ydu are Mr. Jon Boling?

Correct.

Mr. Boling, where do you live?
10 Smithfield, Virginia.
» Where is your place of business?

12

13 What type of occupation do you have there?

14 I am president of Farmers Service Company.

15 Are you also a stockholder of that company?

n

A

Q

A

o

A In Smithfield;
Q

A

e

A Yas.

- Q@  Generally, what type of business is Farmers

- FORM 740

18 Service Company engaged in?

19 A In seed, feed and fertilizer, farmers' supplies.

20 Q Do you sell a variety of seed and farmers'

o1 supplies according to manufacturer?

PENGAD CO.. BAYONNE. N.J. 07002

- A That is correct.
3 o Are you the local Southern States dealer?
o A | That is correct. o

0 Do you handlé.théir products?

25
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A I do.
Q In selling that product, do you sell a substance,

feed supplement, as I understand it, Pro-Blend 50?

A I do sell Pro-Blend 50.

MR. WOODWARD: Any objection?

MR. HARRIS: (Shaking head negatively.)

BY MR. WOODWARD:

Q Mr. Boling, I show you a photocopy of a statemendt

from Farmers Service Company to a man named A. Dwight Doggett

and ask you what that is an order from or for and if it is,

in fact, from your corporation?

A This is from Farmers Service on the 1llth. One

" ten of Pro-Blend 50, which is 20 bags.

Q That is on Decamber 1), 1977?

A That is right. There is also two bags of TM-10,

which is an additive.
MR. WOODWARD: I was going to

these Exhibits together, Your Honor.

BY MR. WOODWARD:

ask to introduce

Q Secondly, I show you a statement, again another

. photocopy, dated December 22, 19774'and ask you what that

shows?

A This would be -another ton of Pro-Blend 50.

.
q .
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Q Again, 20 bags?
A 20 bags.
Q 20 100 pound bags? 1Is A. D. Doggett, A. Dwight

Doggett here?

A Yes, sir.

Q Fe rcceived those from your corporation?
A He did.

Q And duly paid fbr them?

A Right.

L=}

All right, sir.

MR. WOODWLRD: We would ask that these be
introduced concurrently, Your Honor. I believe we
premarkéd certain Exhibits.

THE COURT: This will come in as Plaintiff's
Exhibit No. 3, gentlemen, these two orders from
Southern States. We have another Exhibit which has
alréady been agreed upon by counsel which will be
Exhibit No. 2.

(Plaintiff'lexhibit No. 2 was reserved for
an item to be later marked.) |

(Order dated December 11, 1977, for one ton
of Pro-Blend 50 and order dated December 22, 1977,
for one ton of Pro-Blend 50 were received in evidence
and marked as Plaintiff's Exhibit No. 3.)

THE COURT: All right, Mr. Woodward.
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! BY MR, WOODWARD:

Q Now, Mr. Boling, is Southern States Cooperative,
; from your own experience with them and your knowledge in yéur
f industry, a large manufacture: and supplier of feed, seeds
| and other products for the farm?
r I wﬁﬁld say that in a four-stéte area.
Q In a four-state area? Aﬁd Pro-Blend 50, which

. You had referred to, comes to you bagged, does it not?

A Yes, sir, it does.
: 0 | In 100 pound bags?
A That is right.k )
Qo And you retail it in 100 pound bags?
A That is correct.
Q -Do you have anything to do with it or do you

, receive it and merely sell it?
A - We receive it and sell it. Qossibly store it -
for a period of time, a week or two weeks, something like
, that. |
o Pro-Blend is a term that Southern States has?’

It is their brand name, is it not?

A That is correct.
Q Do you know what Pro-Blend consists of, generally?
A Protein. ~
| o And it is a f;ed'supplgment?
N A féed supplenment. )
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Q Is Pro-Blend advertised by Southern States?

A Yes.

Q Sold by brand'hame?

A Yes. |

Q Bought by brand name?

A Yes.

Q You advertise, also, Farmers Service Company?

A Yes.

Q You hold youréelf out to the pub;ic as gelling

certain products and advertise those products?
A That is correct. '
Q Does Farmers Service Company steand behind what
it sells, Mr. Boling?
A Yes.
Q So if something is not what it should be, then
you do stand behind it? |
A | If there is something that 1is wrong.
MR, WOODWARD: That is all I have at this time.
Thank yoﬁ, Mr. Bolihg.
- THE COURT: Any questions of Mr. Boling,
gentlemen?
MR. DFLK: Your Honor, we may put him back on
at another time, but at this point I have no questions.

Mr. Harris does.

MR. HARRIS: Just one question, if you will, sir,

a2
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CROSS-EXAMINATION

BY MR. HARRIS:
0 The Pro-Blend that you get from Southern States,

I believe, you go to Richmond to pick up, is that right?

A That is correct.

0 Where is that‘mill located?v

A It is on Hall Street in Richmond.

Q You send your truck there to pick up the

Pro-Blend or what other --

A Right. | o
0 -~ food prcductg?
A We usually go to the mill once a week. That is

the only -- we do go directly to the mill and back.
MR. HARRIS: All right, sir.
THE COURT: That is all. Thank you.
MR. WOODWARD: I'd like to inquire of him

further from there.
REDIRECT EXAMINATION

BY MR. WOODWARD:
0 . Mr. Boling, after this incident with Mr. Doggett’
cattle occurred, you don't question that 66 head of cattle

died, do you?
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A No, sir.

Q and they were poisoned?

MR. .HARRIS: Well, I think that would call for

an opinion of his, Your Honor.

THE COURT: Unless he has actual knowledge of

it, Mr. Woodward, I don't think he is in position to

testify.

MR. HARRIS: He only knows what he heard.

BY MR. WOODWARD:

Q Mr. Boling, did you have séme conversations with

Mr. Doggett after this unfortunate incident?

A Yes, sir, I did.

Q ‘You had some conversations with his son?

A Yes, sir, I did.

Q You have réceived, have you not, the same raportg

from the state chemists that everybody else has received?

A Yes, sir.

Q And you have fead ﬁhose reports?

A | Yes, sir.

Q You are further aware that the Pro-Blend bag

with the residue in it was sent to Richmond?

A Yes, sir.
Q And that that was tested there?
& Yes, sir.

44
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1 o The test showed Phorate poisoning in it, did
it not?

MR. BARRIS: Wait a minute.

THE COURT: You have an cbjection?
MR. HARRIS: Yes, sir,
MR. DELK: I object. Both ofAus do. .
Mr. Boling is noét an expert eifher as to chemistry

or veterinary medicine or otherwise.

THEE COURT: He didn't ask him any comments

10 of an expert.

" MR. WOODWARD: I asked him what comment the

2 reportkindicated at this point.

3 MR. HARRIS: T don't think we will, but we may

" 'objeét to the report. We don't want to go into it in

5 this manner.

MR. WOODWARD: I am merely laying the foundation.

17

8 BY MR. WOODWARD:

0 o Mr. Boling, after you had all the information

20 ||| @vailable to you, and including the test results of the
21 Pro-Blend bag with the residue in it, after that, did you not
s ||| tell Mr. Doggett that you would see that things were made

23 right?
. og MR. HARRIS: Well now --
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BY MR. WOODWARD:
All right.
I went to -- do you want me to answer that?

Yes, sir.

P P P

I went to Mr. Doggett because I was upset over
what had happened. I said I would do everything humanly
possible to straighten this proklem out because he had been
a good customer and a friend.
Q And you stated your cbntinued willingness to
do that, have you not?
A I would have done it for anybody.
Q Has Southern States been cooperative with you?
MR. HARRIS: Well now, what are we talking
about Here?
THE COURT: You héve an objection, gentlemen?
MR. HARRIS: I object, Your Honor.
THE COURT; State your objection, the reason
why, gentlemen, if you would.
M. HARRIS: - Southern States Seen cooperative
with him? I object to that.
THE COURT: I don't know that that is relevant
or material to the issue. |
MR. WOODWARD: The question that I'm asking,
he has indicated to us that he told Mr, Dogjett hd

wanted to see that the right thing was done. I wanted

461
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-

to adk him about his conversations with Southern
States and tﬁeir representatives.

3| MR. HARRIS: Objection.

4 THE COUET: Well, as to whether or not they

had been cooperative with this gentleman is not relevant

6 to tﬁis'proceeding and I'll sustain that objection.
70 MR. WOOLWARD: My questién is not directed |
8 || | towards cooperation, Your Honor. What I am seeking
i : - 9 | thrdugh this gentleman is an admission or statement
10 against interest, statement by Southern States against

!

1 ' their interest.

12 . MR. HARRIS: Well, Your Honor -~
13 |  THE COURT: If there is Sng,
e ~ MR. HARRIS: MNot against Southern States, not
15 through him,
; 16 3 .~ MR. WOODWARD: Certainly.
17 THE COURT: Admission against interest made by
18 0 Southern States can come through this witness, yes, sir.
19 MR. HARRIS: -dbjection.
20 | THE COURT: If there is one made.

21
22 || BY MR, WOODWARD:

23 | Q Mr. Boling, I understénd you are a Southern
24 | ‘States dealer. I;m not trying to put you in the middle,

25 but myvquestion to you, sir, is this: did you not and have

.. 47
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you not called Southern States and had conversations with
them about Mr. Doggett's claim for the dead cattle? |
MR, HARRIS: By who? Wait a minute.
THE COURT: I think he has got to qualify

who, Mr. Woodward, and what position they held.

BY MR, WOODWARD:

Q Have you had any conversations with any people
in Southern States in Richmond about Mr. Doggett's claim
about the loss of the cattle?

A Yes. I notified them of the problem.

Q- ﬁave you spoken with them by telephone since

that time about this?

A " Yes.
Q - With whom did you speak there?
A I spoke with the feed representative,

Tom Kirkpatrick, and I époke with the -~ hum -~ legal counsel

for Southern States. You know, I couldn'’'t name every name,
but a couple of-different‘people at Southern States to make
them aware of what the happenings were that happened in |
Smithfield concerning this case.

Q And even though the law may look to you,

Mr. Boling, in fac® you feel and felt that it was Southern

States' problem, ¢id you not?

MR. IARRIS: Wait a minute. Hold on, sir.

-

. 48 2
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L  Objection.

"2 . THE COURT: What he felt is not material,

3 ‘ Mr.:Wbodward. You statéd that you were going to ask
a |} him a question with reference to a statement that =--
5 | MR. WOODWARD: I an.

6 ? THE COURT: Well,'let'svget to it.

7 | MR. WOODWARD: All right.

8 : | TBE«COURT: You are arguing the.point.

10 BY MR. WOODWARD:
1 Q My question, Mr. Boling, is this: in the
12 éonversations that you had with Southern States, did you not

13 request them to satisfy Mr. Doggett's claim?

14 o 'MR. HARRIS: Objection.
s || THE COURT: Sustained, sustained. Don't

16 answer the question.

17

18 BY MR, WOODWARD:

19 : Q Did they?

éo 3 MR. HARRIS: Why don‘f wé ;o ahead @nd prove
21 i the case,‘Mx. Woodward? Ask him specific questiéhs.
22 I objact to this generalization. -

23 ‘ THE COURT: I_sustainAthe objection so far.

24

25 | BY MR, WOODWARD:




J. N. Boling -~ Redirect

1 o Did they make any statements to you about their
-2 responsibility?

3 MR. HARRIS: Objection to this.

5 BY MR. WOODWARD:

6 Q - Representatives of Southern States Cooperative,
7 Incorporated, in Richmond, Virginia, as referred to in your
8 statement.

9 'MR. HARRIS: Objection.

10 MR. WOODWARD: I think he understands what

1 I am asking. , - ' '

12 | MR. HARRIS: I object. No, sir.
13 ~ THE COURT: You can ask him what Mr. Kirkpatrick
14 said. He is a representative stated. If it was a
15 declaration against interest --
, 16 MR. HARRIS: I don't think a mere agent of a
Z 17 corﬁorafion - u |
; 18 MR. WOODWARD: I never -~
Z 19 MR, HARRIS: - no declaration against interest
g 20 for the corporation.
é 27 MR. WOODWARD: I never heard a corporation say
: 22 ., & word yet, Your Honor. ?oople speak; not corporations.
23 MR. HARRIS: otfic;rs;
24 _ ) THE COURT: 1I'll allow any statements made by
25 Mr. Kirkpatrick with reference to this food, gentlemen.4
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Mr. Boling --

BY MR. WOODWARD:

J. N. Boling - Redirect ° 73

Q Did Mr. Kirkpatrick make any statements to you,

MR. HARRIS: Objection.

| -~ about their responsibility?

MR. HARRIS: Objection.

BY MR, WOODﬁARD:
; 0 | All right. '
A - Mr. Kirkpatrick was at tﬂe feaed mill. I went
up there to try and determine the problem at the feed mill.
ihe statément fhat he made is that poison could not have
come from the feed mill.
MR. HARRIS8: I didn't understand that, sir.
THE WITNESS: That poison coﬁld not have come
from the feed mill.
MR. HARRIS: That is what Mr. Kirkpatrick told
you?

1 THE WITNESS: Yes, sir.

BY MR. WOODWARD:
Q So they have not accepted responsibility? 1Is

that your answer?
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A That is correct.

Q None of their conversations -- meaning the

employees or representatives of Southern States -~

A Right.
Q Is that correct?

A ‘ Correct.

‘MR. WOODWARD: I have nd further questions.
Thank you, Mr. Boling.

THE COURT: Do you have any further questions,
gentlemen?

MR, DFLK: Your Honor, I may call him later
as one of our witnesses, but I don't have any questions
at this time.

_THE COURT: You can step down. Thank you,

-Mr. Boling.

(Witneas was excused.)
THE COURT: Next witness.

MR. WOODWARD: I call A. Dwight Doggett, Jr..

A. DWIGHT DOGGETT, JR., called as a witness on behalf

of the plaintiff, having been first duly sworn, was examined

and testified\AS follows:

DIRECT EXAMINATION
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‘A. D. Doggett, Jr. - Direct 75

BY MR. WOODWARD:

Q | You are A. Dwight Ddggett, Jr.?

A Yes.

Q Mr, Doqgett, wﬁere do you live?

A Route 3, Smithfield.

Q v¥hat type of business are you engaged in?

A Farms. |

Q How old are you?

A Thirty.

Q How long haVé you been enqaged‘in farming?

A Since 1971; eight years.

Q Were you raised on the farm?

A Yes, sir.

Q What sort of educational background do you
‘have?

A A B.S. degree from the University of Richmond.

(] | Mr. Doggett, I direct your attention to

January 7, 1978, and January 9, 1978. During that period
of time, who on your father's farm engaged in the feeding
0of the cattle which he had?
A I ground all the feed and fi;led up the feeders.
My brother and the man that works feed silage.
'} As far as the use of the feed mill itself, who

of all of you on the farm was engaged in that particular job?

A I was.




- FORM 740

PENGAD CO.. BAYONNE. N.J. 07002

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. D. Doggett, Jr., ~ Direct

Q Was anyone else connec:;d with that particular
feading operation?

B No.

(1} Mr. Doggett, the farm where you prepared the

feed to be fed on another farm, where is that farm located?

A Route 258.

(1} Where is that in relation to where we are right
now?

A A quarter of a mile.

Q On that particular farm are there certain

buildings and outbuildings and machinery used in the farming

operation?
A Yes.
Q ‘I hand you a photograph marked Plaintiff's

Exhibit No. 2 and ask you if you would look at that and

please identify it for us?

A It is a picture of the feed mill I used to grind
feed with.
Q Is this the feed mill that you were using on

January 7th and 9th, 19787

A qu, sir.

Q What is the capacity of that feed mill?

A Three ton capacity. GOOO“pounds.

o At that time and-na&, what actuslly goes into it?

On January 7th, what went in the feed mill and on January 9th

94
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| before it was actually given to the cattle? 1In other words,
i what were the component parts of the feed mill?
| A Three components. Coxn, supplemént and peanut
i vines.
: Q The corn which you used, how much of that three
: tons, approximately, was corn?
| A One-half of the bulk of the mill.
0 That would have been a ton and a h&lf?
A Yes, sir. -
e Three thousand pounds, roughly?
| A Yes., ’
Q What other components went into it?
A Two bags of Pro-Blend 50 supplement.
0 'Is that manufactured by Southern States?
A Yes.
1} What type of bag does it come in?
: A Plastic bags.
1
Q How much weight per bag?
A 100 pounds pér bag.
0 You indicated that you used two. of those,
A Yea, sir.
i Q What else did you use?
; A The balance of the bulk of peanut Qines.‘
Q What type of peanut vines were they?
A Baled vines; baled on the farm.
‘ 55
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V'A. D. Doggatt, Jr. - Direct

0 When had they been baled?

A The fall of that year; the fall of the previous
143 '77?

A That is correct.

MR. WOODWARD: Your Honor, these photographs
have been seen by counsel previously. Do you-all
wvant to see them again?

MR. HARRIS: I'm not a farm boy myself, and
I didn't know what they were, so if you'd let me look
at them as wa go along. ' '

THE COURT: Mr.~Harria has indicated he wants
to look at them as you go along.

MR. DELK: You are going to --

MR. HARRIS: You are going to put them all in

now?

MR. WOODWARD: Yes, sir.

MR. HARRIS: Why don't you.

THE COURT: fou are going to pass them to the
jury?

MR, WOODWARD: Yes, sir. I thought counsel
was familiar with themn.
THE COURT: You may pahs them to the first one.

(Photographs were receéived in evidence and

marked as Plaintiff's. Exhibits Numbgrs 2-A through 2-M.)

56
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A. D, Doggett, Jr. - Direct

'BY MR. WOODWARD:

Q This photograph here again of the feed mill,
er. Doggett?
! A Yes.

Q I hand you Plaintiff's Exhibit No. 3 - 2-A,
excuse me. Plaintiff's Pxhibit No. 2-A and I ask you what

that is a photograph of.

| A The same feed mill; just a different view.
| \
It is showing the relation of the parts that -- the parts
ithat the feed goes in.

Q Could you step‘down here, if ydu wonld, for a
émoment? Wé have some other photographs of parts of it.
EJust for the benefit of the jury, at this point if you'd hold

‘it like that. What is this part here that I am referring to

which appears to the rear?

a All righﬁ. This is where the éupplement is
‘enterad iﬁto the feed @ill here.
| Q | Is that the Pro-Blend 50 that you referred to?

A That is correct. Under here, and it augers in

 this part here, mixed in this part here. This part here with

‘the 1id up is where the corn enters in.
This long thing right here folds down and peanut vines
‘enter ig here and ultimately are mixed in this part right

here.

Q Are all the components ultimately mixed in the

LS
o, OF
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A. D. Doggett, Jr. - Direct

large bin area?

A Yes, sir, they are.

Q I hand you Plaintiff's Exhibit No. 2-B, Mr.
Doggett, and ask you tc step down again, please, sir, and
tell us what that shows there.

) T Thié is the same feed mill with that long
elevator folded down so that thg vines can enter in.

Q Are they pulled on up by this conveyor belt
into the system?

A Into a chopper right here.

o If you'll stand right here, please. All right.
I show you Plaintiff's Exhibit No. 2-C and ask you what that
is a photograph of? |

A " That is a front photograph of the entrance for
the corn with the 1lid up.

0 I hand you Plaintiff's Exhibit No. 2-D and X
ask youﬂwhat that is a photograph of?

A That is a photograph looking down into the rear
hopper where the supplement enters.

0 Now, the supplement which goes.in there, how
do you get the supplement into the hopper?

A With six 100 pound bags. Just pour it in.

0 Pour it into that?

A Yes.
Q

- I hand you Plaintiff's Exhibit No. 2-E anc ask

80




10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. D. Doggett, Jr. - Direct

Eyou what that is a photograph of?

A That is a photo showing this mill sitting here

junde: the auger where the corn is taken in. This auger

lover to the right is bringing corn into the mill.

Q Does it bring it in along this pipe and then

'drop it into the mill itself?

B That is correct.

Q Is this the particular situation as far as the
iproduction that was in effect in January of '78?

? A Same situation.

Q Is that the staydard procédure which was
. followed on your farm? |

A Yes.

0 " I show you a photograph marked Plaintiff's
:Exhihit No. 2~F and ask you what that is a picture of?

A That is the front of the barn where the supplemer
jis held andvthe center section.: |
| Q | Now, the center éection that you referred to,
éif fou put your finger on it and show the center section?

A Here with the open door.

Q Now, I notice there is a bag shown in this
particular photograph. On Janﬁ%ryt7, 1978, how were the bags
of Pro-Blend stored in this pértiéular center section that
Eyou have oalled‘it? |

A In the same manner. Sitting right next to the

- #
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A. D. Doggett, Jr. - Direct

door.
0 Were the bags stacked?
A Standing up like this bag.
0 . Standing like this bag? What is this a view of?

I hand you. Plaintiff's Exhibit No. 2-G, I beliave it is.

A The same door with just a closer shot of the
bags.

Q I hand you Plaintiff's Exhibit No. 2-H and ask
you what that depicts?

A That shows the tractor and the feed mill backed

in this barn door in preparation of entéring supplement.

o} Was the corn introduced hefore the supplement?
A That is correct.
Q ‘Where are the ‘corn bins that you have shown us

in thé photograph in relation to this barn?
A ~ Directly next to it. It is shown on one of

these photographs.

Q It is next to the barn that we referred to?
A Yes.
o Now, after you introduced the corn into the

feed mill, would you then place your tractor ir. position as
shown here, next to the barn?

A That is right.

0 Tell the jury, if you would, specifically what

you would do with it? I believe you mentioned two bags of
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A. D. Doggett, Jr., ~ Direct

Pro-Blend 50 were used in these feedings.

MR. HARRIS: Mr. Woodward, you keep asking what
he would do. I assume you are asking him what he 4id

on this specific occasion.
MR. WOODWARD: That is érecisely what I am asking

MR. HARRIS: All right.

BY MR, WOODWARD:

Q Mr. Doggett -~

A Backed the mill to this barn door. Take the
two bags of Pro-Blend 50 from the barn aﬁd put them into the
mill. You dump them right into the rear auger that is shown
on one of those.

Qo I notice there is a step here. When you got
the Pro-Blend 50, would you go into the barn area or would you
be on the ground?

A | Sometimes you'd go in and sometimes you'd go

on the ground. Depends on how far in the barn the bags were.

o Where would you be or where were you on January

7th when you removed or opened the tops of the bags?

A Standing on the ground.

Q Is that open ai; there?

A Yes. |

0 Tell us precisely, if you would, And show us

what you would do with the bags of Pro-Blend? How did you

e .
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‘A. D. Doggett, Jr. - Direct

open the bags of Pro-Blend on January 7th?
A There is a tape on the top. You just grab one
end of the tape and it opens the top. It loosens the

threading on the top.

Q Is it. sealed before that?

A Yes.

Q What did you then do with the two bags?
A Poured them into the hopper.

Q Wait a minute; we have some more. I show you

Plaintiff's Exhibit No. 2 and I ask you what that depicts.

A It is a closeup of the same photo we just saw,

Q I show you Photograph 2-J and ask you what that
shows? | |

A ;That is a picture of the barn where the peanut

vines are stored that I was using ét that particular time.

0 :Where is that particular barn located?

A | Hum -~ the road past the school bus garage,
approximately half a mile from my father's house.

0 Where is tha£ in relation to where the gattle
were on Januvary 9th?

A They were approximatély half a mile further up

that road.

i

Q Let me show your Plaintiff's Exhibit 2-K and ask

you what that shows?

‘A That shows the first feeder I placed the feed mil]

'/ - . A
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A. D. Doggett, Jr. - Direct 85

Q Where is that feeder located?

A On the Nelms farm.about.a mile from my father's
honre.

0 ~-Now, how does the mixtufe.of the feed get into

this particular feeder? What do you do to put it in there?
A It is augered in directiy from the mixing tank

to the feeder.

Q Does the top of the feeder come up?

A Yes. |

0 All right. .

A The hinges just open.

0. The hingea thatxoéen?

A Yes.

0 And you put it in through the opening at the
top there?

A Yes.

Q I hand you:aﬁother:photograph marked Plaintiff's

Exhibit No. 2-L and ask ydu what that shows?
A That shows the two feeders in the front feed lot
at the Nelms farm where you place feed in this feeder closest

to the photographer here in this photograph.

Q Was that on January 9th?
A January 9th.
Q Is this feeder here closer to the road than is

il 63
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A. L. Doggett, Jr. - Direct

the first feeder shown in the photograph?

A Yes.

Q Mr. Doagett, I show you final photograph,
Plaintiff's Exhibit No. 2-M, wﬁich is two photographs which
make a panoranic view and ask you what this photograph shows?

A It shows the relétion of the bin where the corn
was held and the barn where supplement was being held.

e Does it also show the remainder éf the back

portion of your father's farm?

A That is correct.

Q Iz this behind his house? ,

A Behind and to the left going from the highway.
Q You can take a éeat back up there, Mr. Doggett.

Mr. Doggett, did vou feed the cattle on January 7, 1978?

A Yes.

0 Was that on Saturday?

A That is right.

o After you had completed that particular feeding,

what did you do?

A I returned to the farm or to my father's home

and placed the corn back in the feed mill to half capacity of
the mixing tank, put two bags of supplement in the rear hopper
and then drove the feed mill and parked it under an open

shelter.

0 Is that open shelter in the same general area

51‘*-:7-
v.. 64
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| A. D. Doggaett, Jr. - Direct

'as these other buildings?

A Directly behind those buildings in the final
iphotograph.
o Was anything else put in on January 7th other

‘than the half volume of corn and the Pro-Blend supplement?
! A No.
Lo N Was there any feeding'dohe'On January 8, 1978,

which would have been a Sunday?
| _

A No.

: Q Did ycu usually feed every day or how many days

t

A week on the averagc would you feed?
! A Five or six days a week.

Q On-' January 9, 1973, which would have been Monday,
Vhat'did yot: ‘do as far aé feeding the cattle?
| A I went. and got the same tractor and feed mill
éht from under this open shelter and drove it to the location‘

?f the vines, put in approximately 20 bales of peanut vines

to £11l the mixing tank up and then drove on from the feed

| ~ ‘
lot to where the feeders were located.

w“
1

|- 0 Had the tractor or the feed mill been tampered

with in any way --
\

MER. HARRIS: Objection.
| _

!

BY MR. WOODWARD:

Q -~ that you'cohid see?
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MR. HARRIS: Objection.

THE COURT: I think he can testify, Mr. Harris,
to what he could observe.

MR. HARPIS: Assuming that he had observed the
feed mill all during the weekénd.

THE COURT: Well, I think --

MR. HARRIS: T assume that is your question.
His question is directed at that weekend.

MR. WOODWARD: I'm just asking him 4id it
appear that the feed mill had been tampered with.

_MR. HARRIS: From when to when?

MR, VOODWARD: From the time he had seen it on
January 7th to the morning on January 9th.

MR, HARRIS: Did it appear that it had been
tampered with?

MR. WOODﬁARD: That is what my question is.
I amAtrying to just --

MR, HARRIS: I don't think it is a proper
question. |

THE COURT: I see no problem with the question.

MR. HARRIS: Oh, no, that is all right.

BY MR. WOODWARD:

0. Did it appear that it had been tampered with in

GG




A. D. Doggett, Jr. - Direét

A No.
Q Any indication téﬁyou directly or indirectly that
anybodv had intraduced anythiﬁg in th§ feed mill since you
had last seen it on January 7th?

A No, sir.

Q Now, what time did you start the process on
January 9th,£Mnnday?

A \round 7:30.

Q So you got the traétor?

A And continued on, got the peanut vines.

Q pid you put the wvines in? Did you put them on
that conveyor helt type thing?

A Yes, sir. |

Q ‘After you had done tﬁat, put the peanut vines in,
ﬂoes the entire mill continue to auger, to mix what is in

there?

A It mixes even while you are traveling down the

|
pighway.

Q nid you‘go ahywhere aftér you put the peanut
vines in ofher than to the feeders?

A (Witness shaking head negatively.)

o) Approximately how much of the mixture did you

rut in the first feeder that you referred to in the photograpﬂ?

A  Hum -- about approximately a fifty -- fifty

100 poﬁnd sacks.
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A. D. Doggett, Jr. - Direct
] That was in the first feeder?
A. -~ That is right.
] How much of the total would that have been?
A Huﬁ - 80%5
Q 211 right.
A That was what wasvin that mill.

Q What did you 4o with the remainder?

A Put it in the first -- hum -~ feeder on my way
out in the front lot. |

0. Was the feed mill then, for all intents and

purposes, empty? . K

A Yes, sir.

Q What 4id you do\when you got back to your father!
farm?

A Filled the mill back ué again with half corn and‘

went to the barn and got two more bags of supplement and put
them in the mill; then parked it back undar the shelter again.
Q | Now, on January 9, 1978, after you had completed

the feeding process, what did you do then?

A I went to work on a tenant house.

0 Was anyone with you?

A My brother and the man that works with us.

0  What was the first notice or indication you had

that something was wrong with the cattle?

A That afternoon my father came up and told us

> .
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A, D. Doggett, Jr. - Direct

there was something wrong with the .cattle over there and we
had better come over with him and see what we could do and
what the problen was.

Q What did you do when you got to where the cattle

were?

A ' We saw that some were'dying and some were in

-distress, so the first thing we did was run them all off the

feeders and shut them away from any more feed.

Q Dr. Edwards subsequently came to the scene?
A ' Yes,
Q Do.ydu know how nany cattle totally died in this

i

particular incident?

A  66'.

0 How, after it happened, Mr. Doggett, did you
have occasion to take any samples from any of the feed what-
evar on your feather's farm?

A | The following morning, Jangary 10th, I took
sarples of the feed in three Eee&ers and of the corn in the
bins that I was grinding from anc. also in another bin where

we hadn't used any corn from.

Q So you took five samples?
A That is right;
5 Q -+ What did you do with ﬁhose gamples?
A Took them to Ivor to the regional laboratories.'
0. Is that a part of the state laboratory system?

W

%1




A. D. Docgett, Jr. - Direct

! A Yes.
-2 Q@ Did you know at that time what had caused the
3 death of the cattle?
4 A No, sir.
5 0} After the report of the chemist was received,
6 what steps did you and your brother, Albert Jones and your
7 dad take toward getting your situation such that you could
8 feed again using the same feeder, feed mill?
9 A You mean the report 6f_the chemist saying what
10 the cause of the death of the animals was?
1 Q Right after you received that, what did you do
12 about cleansing or decontaminating your equipment?
13 A Well, we received a process from the -- I think
14 Princeton University wherepy we cleénsed the feed mill with
15 dehydrated lime and Clorox.
/ 16 Q Puring the interimfbetween your raceiving the

17 report and your decontamination, how were the cattle fed and

- FORM 740

18 what were they fed?

19 A We were feeding silage and hay.

§ 20 Q For ny benefit, what is silage?.
f 21 A It is chopped stalks of corn with the grain

22 || chopped in it.

23 Q Pid you use any feed meal in that process?
25 Q After your feed mill was decontaminated, 4did you
* . ’
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0

A

0.

o

» o

0.

A

A

0

a

- A. D. Doggett;, Jr. - Direct 93

go back to feeding tlre cattle in the same way as you did on
A
that gave us the process and the mill was all right to use,

we went back to using it.

Pro-Blend 50, you told us that you dumped it 1n.v What did

you do with the empty bag then?

Pro-Blend 50?

: Did they show Southern States on them, also?

your father's feed mill?

After we got the report back from this chemist
Mr, Doggett; gftet vou 6pened the bag of

Threw it back in the barn.

Where was it in-the barn?

To the right of the door.

ﬁas it just lying on the floor?

Yeé, sir.

Were there a number of bags in there?
Ralf a dozen.

Were they Pro-Blend 50 bags, clearly marked as
They had tags saying Pro-Blend 50.

Yes.

Did you introduce any Phorate poisoning into

Not to my knowledgélgnd.
Would you have done such as that?.

NO.
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A. D. Doggett, Jr. - Cross

MR. WOODWARD: Answer these gentlemen.
CROSS~EXAMINATION

BY MR. DELX:

Q0 Lo you know what Phorate smells like?

A I know what Phorate -- Thimet is.
Q . Can you describe the odor?
A Hum -- I would describe it as strong and --

hum -~ offensgive,

Q It is readil? recognizable?
A Yes,.
1Y Is it an odor like anything else that you

encounter on your farm?

A ﬁo, sir.

Q From any other chemicals that you may use on
your farmfv

A It has a distinct odor.

Q it doesn't take much of a quantity of this
material to produce that odor, does it?

A No.

0 Did you come into con;act with the bag that had
a residue of this material in it? |

A I never recognized it as beihg.

0 Did you come into contact with a bag that had

94
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A. D. Doggett, Jr. - Cross-

that odof?_
A TNot that I could detect, no.
0. Have you smelled this, detected this odor on

; the farm within a week before this incident and a week after

; this incident?

A - ._No.

) Have you ever used a Phorate matcrial on your
farm?

A Yes.

Q What brand name was that?

A Thimet. ' !

Q Vo manufactuxes Thimet?

A - I don't knoﬁ.

0 Is it manufactured by éouthern States?

'MR. WOODWARD: le doesn't know. He can't

tell you who manufactured it.

BY MR. DELX:

Q It is not maﬁufactu?ed, tolyOur knowledge, by
Southern States, is 1it? |

A No, sir.

0. When I say "you", I am speaking of the -~ we'll
call it the Doggett farming operation that operates the
 farming operation.that_ydu and youf_father and your brother

‘were'engaged in.

73
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'A. D. Doggett, Jr., - Cross

Where did you purchase Thimet from?
A Different places. The Thimet we usually
purchased from either Prascription Fertilizer Company in

Ivor or Farmers Service in Smithfield.

2 ¥You are not sure where?
A 17211, T hadn't used it in a good long time.
Q When is the last tisze that you recall using it

prior to the incident on January 9?

A Hum -- soy beans in the spring of 1976, I think.
Q What is Thimet used for?
A It is an insecticide. It is placed under the

seed to keep insects from destroying the seed.

Q Is it later applied to the plant after the seed
is germinated?

A It may be, kut it is not, to my knowledge.

Q is that the only use you have ever made of

Thimet on the Doggeti: farm?

E Yes.
Q . Has Thimet ever been used for rodent control --
A, Yes.

Lo

~- on the Doggett farm?

- A

Yas.
o . . How was it used for rodent controi?
A

Placed in a burrow so that when the rat goes

through, they get it on their feet and lick it off, and when .

NE
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;they drink
!
' 0

A

0
icontrol on

A,

- think I've

. years ago.

Q

A

0
locked up?

A

0

A

a

A. D, Doggett, Jr. - Cross

water it wou;d kill them then.
Iﬁ is an effeétive ;at killer, isn't it?
Yes. |
When do you recall iast.usingvit for rodent
your farm?
Aum -- T haven't used it -- I mean, I don't

used it. I think my father used it three or four

Do you know if anybody else has used it?
No, I don't.

Who has access to Thimet on your farm? Is i~

oh, no, it is not locked.
How many people work on the farming operation?

One man other than our family.

Would that be four father, you, your brother,

Right.
And who is the other man?
Albert Jones.

All of vou enter and have access to all of the

~farm buildings at any time during the day?

A

e

A

Yes.
.Or night?

Yas.
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@ Was there Thimet on your farm on January 9, 19782
A Yes.

Qo Where was it located?

A in a shelter -- hum -- in a workshop; in the

rear of a workshop.

Q liow much ¢uantity was on the farm?

A I believw -= hum -=- oﬁe bag. Whatever the
welght of that is, 10 or 15 pounds.

Q Thimet is sold in 20 pound bags, three to the

case, isn't it?

A 1f you say SO.

2 I'n asking you is it?

A I don't know.

Q .‘IE weighs more than 10 pounds per bag?

A I don't know; whatever is in a bag, that is

whet was there.

0 Was it an open bag or a closed bag?
A - Closed bag.
Q Lave there been other bags in addition to that.

on the farm?

A You mean prior to January the 9th?

Q2 Yes,

A Yes, we have used it.. The spring before, '76.
Q Where were the eﬁyty containers?

A They were thrown :way or either burned up.
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Q Were there any other aﬁpty containers on the
lfarm on January 9th? |

’& ' Yes, there was later found one in the feed barn.

@  Now, when you say feed barn you are referring to
'the framed building whereztﬁa Pro-Blend ahd other supplement
‘was stored, is that correct?

A That is correct.

e And that is the frame building shown in Exhibit
2-E?

A That is right.

Q 2-F? '
; A Hight.

Q 2-G?
| A ;Yes.

o 2-H?

A Yes.
| Q 2-1?

A Yas.

THE COURT: I think you have sufficiently
| identified the building. Let's go on.
| MR. WOODWARD: We'll concede it is the same

building.

- BY MR, DELK:

Q What are the dimensions of that building?




A. D. Doggett, Jr. - Cross 100‘

1 A 20 by 30.

2 Q 20 feet by 30 feet?

3 A That is correct..

4 Q- Where was the empty Thimet box found in that

5 building? Where was it located in the building?

6 A In the rear right corner.

7 Q Where was the Pro-Blend stored in that building?
8 A In the front left corner.

'9 Q., How mnch would you say that is apart?

10 A 30 feet.

1 Q Wheh was the Thimetibox discovered?

12 | Y ‘ I believe Mr. wWilliam Simmons or either Herbert
13 Jones found it there when we were going through the barn

14 looking for a possible cause.

15 @  Was this an empty Thimet bag or a box?
s 16 A- A bOx.
17 I Q | When you purchase Thimet, you purchase it in -~

. FORM 740

18 | there is more than one bag? Three bags to the box, are tliare

: 19 not?
§ 20 A It is in a box and the bags are. contained in the
g 21 box.
: 22 | Q Do you know how many bags?
23 A I believe three. |
24 e Where are the other bags?
25 A Well --
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A. D. Doggett, Jr. - Cross 101

: o You had one full bag of Thimet on the farm, is

2 || that correct?

3 : A That is correct. |
4 o And that had not been opened?

5 |- A No.

6 o Where weré the other two bags?

7  A They had been destroyed and burned or thrown

8 ;away.

9 | Q- Do you know that?

10 |, A | I‘throw all the bage away as we use them. We

1 either burn them up or throw them away as we use thenm.

12 Q "Now, Mr. Doggett, no one had any part in mixing

13 ||+ any of the cattle feed that was mixed on January 7th and

14 completed on January 9th?

15 A No one but myself.
o On the usual occasions, but not necessarily with
17 ‘regard to 3anuary the 9th, you would take a 100 pound bag of
18 Pro-Blend 50 and -- what is this bag constructed of?

19 || A Plastic. Ligﬁtmaterial.

20 | o Is it like a plastic cloth? Is. it a woven type

21 of cloth or is it solid plastic sheet?

22 | A No. It is woven cloth, I believa.
23 MR. WOODWARD: Is that like the one -~ is that

24 - like the Pro-Blend?

25 MR, DELK: Yes.




1 Your Honor, at this point, for identification

-2 I would like to enter this as Defendants' Exhibit
3 No. 1. I
4 THE COURT: You want it marked for identification?
| 5 MR. DELK: Yes, sir. 1I'll get him -- I was going
6 to introduce it.
1 7 . THE COURT: Let's go ahead and let him identify
8 it.

10 | BY MR. DELK:

1 0 Would you describe this, Mr. Doggett?
12 A That is just a common Southern States feed bag.
13 1} Is this similar to the type of bag in which

14 | Pro-Blend 50 is purchased?

15 A Yes, sir.
, 16 Q ' Is this a 100 pound size bag?
; 17 A | Yes.
‘ 18 o Is this the manufacturer's name and material

19 || a8 you recall the Pro-Blend 50 bags on your farm have been

20 constructed of?

PENGAD €O . BAYONNE, N.J. 07002

01 A Same material.
- ' Q How was this bag sealed?
23 A Sewn across the top approximately where this

04 black line is.

o5 Q- Folded over or doubled or simply sewn?
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A I believe just simply sewn.

THE COURT: The Southern States bag will come
in as both defendants or which one?

MR. HARRIS: Both defendants.

THE COURT: Both defendants? All right.
This will come in.

MR, DELK: It is Mr, Harris's bag. I am
introducing it. I don't want to steal his bag.

- THE COURT: This will comé in as both defendants'
Exhibit No. 1; both Southern States and Farmers Service
Exhibit. 1I'll mark it as such, as both defendants', |
because we have two.

(Southern States ba§ was received in evidence

and marked as joint Defendants' Exhibit No. 1.)

BY MR. DELK:
1) When you opened the bag of Pro-Blend 50, I trust
you picked it up to dump it into the hopper on the mill, is

that correct?

A Yes.,

Q Would you describe the consistency of Pro-Blend
50?

A It has a -~ it is a gréund meal texture tp it.

Q When you pour it into the hopper —-- how large

generally would you describe the opening on the hopper that

E

81
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1 you poured into, the hopper on the mill that you poured the
-2 supplenment into?

3 A Two foot squaré.

4 Q Did you dump the whole ﬁag at one time or did

5 you have‘to, more or less, gradually feed it into the hopper?

6 A Just dump it all at once.

7 Q It would hold 100 pounds?

8 A With the auger running.

9 Q Did it ever create dust or any of that? Did

10 dust ever come up when you poured it into the hopper?

11 A Sometimes. ’ :
12 Q How about on Japuary 7th?
13 A I don't recall.

14 Q But there could have been?
15 A I would imagine so.

, 16 Q There could have been creation of some dust?
i 17 A Yes.
f 18 Q What does Pro-Blend So.amell like? Does it have
19 an odor? |

20 A It smells just like any other feed. It is not

21 a distinct odor.

PENGAD CO.. BAYONNE. N,J. 07002

22 Q Do you detect the smell or the odor of Pto—Biend
23 | 50 when you are pouring it into the hopper of the mill?
24 A - You can, yes.

25 Q Do you recall whether you detected it on January

82

-




10

"

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i

A. D. Doggett, Jr. - erss

7th?

A No.

Q Did you smell any Thimet or Phorate when you
‘poured the Pro-Blend 50 into the hopper of the mill on
January 7, 1978?

A No.

Q In that feeding process, did you open two bags of
Pro-Blend 50 on January 7th?
| A Yes,

a On January 9th, after you finished feeding the
cattle, you returned back and then repeated that process, did

'you not?

A Yes.

Qo Did you detact any odor of Phorate at that time?
A No.

Q Did you Jdetact any odor of Phorate or Thimet

when you w@re augering the finél‘mixed feed from the feed mill
'into the feeders at the feed lots? ”

A No.

o How close do you stand to the feed mixer, the

mixing mill, when you begin to load or dump corn into it?

A Hum -- anywhere from 10 to 25 or 30 feet.

Qo You are standing at the éontrols to the corn
auggz?

A No. You just plug it in and then you can walk

83

105




- FORM 740

PENGAD CO.. BAYONNE, N.J. 07002

10

1

12

13

14

15

16

17

18

19

20

3|

22

23

24

25

around, if you want to. There are windows you can watch it

£111 up.

Q

> o P

L =4

Thimet for rodent control on the farm?

> ¥

o

control or rodent control on the farm?

A

o

used it for rodent control?

A

Q

Thimet, we might say?

A

0

you stored your supplement?

A

could get cleseée to to put Thimet in.

o

. No.

A. D. Doggett, Jr. - Cross

Did you detect any odor of Thimet at that time?
No. .

Or the Phor&te material?

No.

Do you recall anyone other than your father uainﬁ
No.

You have seen him do it?

Yes. ‘

Was he the only one who participated in rat

Is it possible that someone else could have alsd

Yes.

Where were the rat burrows that you attacked with

On the corn bin.

Were there rat burrows aro&nd the barn where

Not that we could put Thimet in. Not that we

Bxcuse me, I didn't hear.
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‘A, D. Doggett, Jr. - Cross

A Not that we could get close enough to put in
Thimet.
Q- The rat was killed because it picked up this

Thimet material on its feet?

A Yes.

Q And it could carry it around with it in its

~feet or its hair, is that correct?

A It gets on its feet. It licks it feet to get

- rid of it, of the Thimet, and then water causes it to die.

. The intake of water.

Q Do you use burlap bags on your farm for either

storage of -- do you use it for storage of feed?

A Yes, sir.

Q Where do fbu acquire burlap bags?

A From feed stores, from used supplement bags.

Q Did you have burlap bags in the same barn, the

| feed barn where the supplement was stored?

A Yes.

o What type of floor does the feed barn have?

Does it have a floor or is the feed stored on the ground?

A Wooden floor.

Q How old is the feed barn?

A Pifty years old.

¢ ~  Is there An} straw stored in the feed barn?
A No. |
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o Hag there ever been any in there?
A | No.
Q Have you ever seen rats or mice in the feed barn?
A | Yés.
Q pia ydu see a rat or a mouse or rodent in the

vicinity of the feed barr within a month before January 7th
and a month after?

A I don't recall.

Q Do you know whether any of the state or other
officials who were investigating this incident discovered
rodents inAthe feed barn? '

A I do not know.

Q It is probable that there were, at least around
the feed barn?

A Yes, sir.

MR. WOODWARD: I object to what is probable.

THE COURT: I sustain the objection.

BY MR. DELK:

Q Do you ever use other supplements in your cattle
feed?

A Yes.

Q What type of supplements?

A You mean different brand names?

Q Yes, sir.
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consistency as as reqular ﬁupplement.

that TM-10?

that?

A

a

A

Q

A

&

o P P

' What size bags does that come in?

" Yes, sir.

- Red.

A. D. Doggett, Jr. - Cross 109

Hum -- Purina.

Well, do you ever useTerraycin in your cattle

Yes, sir.
What does that look like?

e

It has a greenish color. Much the same

50 pounds.
You buy that mixed in a salt, don't you? 1Is
You can, yes.

Trace mineral salt, do you ever use that?

What is trace mineral salt?
Salt combined with trace minerals.

What color is that?
Livestock mineral supplement? Do you ever use

Hum -~ yes,
How do you purchase that?
Hum -~ 50 pound bags, I believe.

What color is that?

Gray or brown..
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Q Do you ever mix these in with the Pro-Blend and

the hay or straw?

k. Yes,

e D;d you do this on -~ where are they kept?

A In the ~- hum -~ supplement barn there.

o Pid you have any on hand on January 7th?

A Ho.

o You had no othef supplement other than Pro-Flend?
A Ho.

0 when did you have them last on hand before

January 7t11? ' :
A Sometime during the month of December.

Q " wWhat happened to the TM-10 that you purchased

in Decemte:- at the same time that you purchased the Pro-Blend?

A I used it all.

Q Did you use any of these supplements or
materials ~n January 7th when ycu mixed the feed?

A Nec.

0. On January 9th when you remixed the feed after

feeding the cattla?
A No.
MR. DELK: That is all I have, Your Honor.

THE COURT: Do you have any questions,

I

Mr. Harris?

MR, HARRIS: Yes, sir.

88 -

110




1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. D. Doggett, Jr. - Cross

THE COURT: Is your examination going to be
long? |

MR. HARRIS: Judge, I was going to mention,

I would say so.

THE COURT: Gentlemen, this would be a good
time for us to break for lunch; Now, since we do
have a right good ways to travel to be able to eat,
for the bhenefit of those folks out of town, I'm going
to reconvene about 2:15, We'll recess until 2:15,

Now, ladies and gentlemen of the jury, I want
you to be thinking about this. TI'1ll get an answer
from you when you get back for you to gheck on your
situation. Obviously, :his case is going to take

some time with the witnesses that we have and the

complexity of the case. I don't know whether Judge

Williams or Judge Godwin talked to you originally or
not,'but we usually try to quiﬁ around 5:30, but it
would be the Court's desire, if it is agreeable with
you folks, to continue on aoﬁewhat later than that in
this particulaf case today. I want to try to finish
this case in two days if possib}e, 80 you folks go
home and think about getting your affairs in order.

If possible, the Court does want to continue on

. possibly somewhat later than 5:30. It may be at least

until 6:30 and possibly 7:00 if it is agreaeable with
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A. D. Doggett, Jr. = Cross

you folks, so eat a good lunch.

If you can, I'd like to continue on at least
that long tonight, but if that is not agreeable with
you folks, if any of you have to quit at 5:30, 1 can
accommodate you tomorrow. All right.

MR. WOODWARD: Might hake the statement, Mr.
Dwight Doggett, Jr., he has an extremely bad tooth.

He is supposed to see the dentist or call him at 1:36.

THE COURT: I understénd Mr. Doggett's problem.
Maybe he can gét in and get back, but it is five after
one. His examination may take a dgood period of time.
I think we ought to break for lunch.

MR. WOODWARD: I was just asking that he bhe able
to call his dentist. |

THE COURT: Certainly. Excuse the jurors.

Ladies and gentlemen of the jury, remember my
insﬁructions about discussing the case, deliberating
. among yourselfes while you are at recess. Try to get

started here at 2:15.

Sheriff, excuse the witnesses and advise them

that we will reconvene at 2:15.
The Court stands adjourned until that tiﬁe}
(A luncheon recess was taken, after which the

trial continued as follows:)
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AFTERNOON SESSION

{The witness resumed the stand.)

BY MR. HARRIS:

Q Mr. Doggett, in addition to being a college

tgraduate, you have heen involved in farming'for quite aometimq,

iright?

A Yes, sir.

) You ysursgelf knew tﬂe danger of Thimet?

A Yas, sir. . :

Q If the least bit of it gets ih the cattle food,

&ou know that there is a danger that it could spread to all
the cattle --
A Yes.

Q -~ 1if they eat it, and that it takes very little

of it to do that damage?

A Yes.
l Q You have known that for quite sometime?
A Yes. I didn't know the degree that -- I didn't

know the strength of it, but I knew it was strong.

0 Had you read anything in regard to Thimet?
A Hum -- ‘he label of the container.

Q There are warnings on there, are there not?
A - Yes. | |

.9
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A. D. Doqgett, TJr., - Cross

Q | Ameriéan Cyanamid makes that, isn't that right?
A I don't --
) Makes Thimet?
A I don't know.
Q Would you describe as best you could the odor
of Thimet?
A Hum - stronqg, offensive.
- Strong and offensive?
A Yes.
0 Does it smell like anything you hive ever smelled
Before? C !
A No.
Q Is it the type of thing that it comes to you

and you smell it you would have to turn your head?

A You would want to, yes.

Q On that Saturdéy morning when you were miiing
the-Pto-Blénd, vou had to reach down and open a iOO pound bhag
of Pro-Blgnd, right?

A Yes.

0 Then you 1lift it? You have to lift it over this

rear hopper and pour it in?

A Yes, sir.

1 I take it thatllifting a 100 pound bag you would
get it at least somevhere close to your nose? !

2. Hum -- about waist high. .
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Q About waist high?
A Yes.
n Then you have to put it over into the hopper and

let the 100 pounds just fall in the hopper, right?

A Yes,

0 Ard that creates some dust?

A Yes.

Q What were weather conditions that morning, do

éyou recall?

A No, I don't.

Q As far as you know -- axcuse me. Was it raining
br snowing or anything like that?

A I don't know. |

0 At that time that you emptied those two bags of
Pro-Blend into the hopper, with your head right over that

hopper, you did not smell this offensive Thimet, did you?

b5 A No.
Q Then when you had finished mixingy that with the
¢corn -~ let me ask you this: while you wer:: there and knowing

ﬁhe mixer that you have that augers the Pro -Blend up into the
corn, doés it --

A Tt augers from the rear of the mill to the center
éf that large chamber and then it is taken un in it.

Q | That is done while you are standing there?

A Yes,
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A. D. Doggett, Jr. - Cross

0. rnd while you are going down the highway?
A Yes. That is all done while you are there.
0 While all of that was going on, did you smell

any Thimet?

A | Yell, as soon as you dumped the last bag, you
shut the top and it is still) going on up in there then.

0 I see. But in any event, I think the answer
would bhe no?

A No.

1 | Then do I understand that from Saturday morning

until Monday morning the mix stayed right there by the barn?
A It stayed under the shelter. The mixer stayed

under the shelter.

Q Could you show me on the photograph where it
stayed?

A It is to the rear as you look at the large --

n | All right.

A The photograph there whefg the two bins are the

same size. You see sort of in the middle of the photograph
there.
Q .11 right.

A Hare. It is right through here, behind the --

down the hill.

Q Behind it and down, the hill?

A Yes. This is the top of the building here. Thisg

9
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|

behind those two railings there?.

Pro-Blend over here, didn't you?

back of these tin or galvanized bins?

staod‘there,

is all down the hill. | |

Q

A

Q

A

e

A

o

A

0

g

LA =

n

g

Did you inspect it?

A, D. Doggeitt, Jr. - Cross 117

Now, where is your home?
Qver here.

Over here? So actually the mixing mill would be

Here is the driveway here that goes through here.

Well, did you have to -~ actually, you put the

Yes. You drive here and through this driveway.
Through this driveway and parked the mixer in
Bins.

All right. During the few days that that mixer
did you have occasion to see it at any time?
Well --

That would be ail day Saturday, all day Sunday

I saw it in passing.

In passing?

What do you mean, see it or inspect it?
First, did you sée it?

Yes.

r‘o -

In passing, what do you mean? You went around

. 95.
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A. D. Doggett, Jr. - Cross

there to look at it or went around behind the bins to looi.
at it?

A Well, =sach time you drive around the yard, you
can see it.

o But thea house is over here?

A | Yes.

[ Pid you see it between the two?

A ” To the right of wheré I pointed out the driveway
was.

Q " Does the farm have a fence around it?

A Yes. | !

0 Now, who would have access to -- strike that.

Exhibit 2-E, is that the bin that you dumped the
Pro-Blend in?

A Yes.

Q And as you pour that, this looks to be an auger
down at the bottom. Is that augering all the time?

A Yes. |

Q . You are creating more dust, right?

A Yes. |

Qo When ybu went back Monday morning to actually
feed the cattle, did you get anywhere near the bin -- I mean,
the food mixer? |

A I was near it when I was placing the peaﬁut vinesg
in it.
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Q Is this a matter of putting the peanut vines in

the top of that mixer?

A No, on the fold-down part.

Q Conveyor?

A, " Yes..

Q Oh, I see. There was, I unde?stand, a Thimet

box in the area where the Pro-Blend was stored.

A Yes.

Q And that had been there before this happened?

A Yes.

Q . Was there not also a bag of Thimet in that area?
A - No.

Q There was a bag of Thimet on the farm, was there?
A Yeg,

Q Where was it?

R In a shop area.

0 Where is the shop area?

A | Hum -- to the right of that driveway where I

showed you I drove the feed mill theré.

@ Within how many yards would you- say of the
Pro-Blend?

A : 50 vards.

Q Has fhat bag of Thimet evef been foﬁnd?

A Ezs it ever been found? Yes, we found it in
there.
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A

were looking

see what chemicals were on the farm and whatnot.

o

A

Q

A

¢

told me, around the barn.

He did

BY MR. HARRIS:

0
in the holes
A .
0.
A
Q
father?

A

Now, you had Thimet being used as, I believe you

‘No, I had not.

A. D. Doggett, Jr. - Cross

Sir?
e found it in there after, you know, when we

for -- hum -- causes or whatever or looking to

You found the bag of Thimet?
Yae, in the shop with the other chemicals.
wWith the other chemicals?

Yes-

MR. WOODWARD: Objection to that, Your Honor.

not state that._

Well, I'11 ask you did you use Thimet, put it
arcund the barn?
NO'

You di@d not? PRut had you seen your father do it?
Had you seen Thimet used or put out by your

Yes.
In any area?
Yes.

where was that?
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A. D. Doggett, Jr. - Cross.

Around corn bins.
Around the corn bins?
Corn bins, yes, sir.

Are they the same bins that you pointed out

Yes, sir.

Where would rats usually get? Where did you

have the ;08t trouble with rats or mice?

A

0.

was?

A

o

Corn bins.

Would they get in the area where the Pro-Blend
Yes.

That was wide open, right?

Yes,

But you didn't put any -- you never saw any

%Thimet used\around that?

A

Q

A

e

No. .
Dc you know why Thimet was not put there?
Ve didn't want it close to the food.

Didn't want it close to the feed? It was all

right to have it close to the corn? -:

A

o

Pro-Blend was, haven't you?

Lv

Well, it was under the bin.‘.

You have kept Thimet in the area where the

Yes.
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h. D. Doggett, Jr. - Cross

Wasn't there sonme loose Thimet in the Pro-Blend

barn or where you kept the Pro-Blend after all this happened?

A

)

e

A

Xo.

What was in there as far as Thimet is concerned?
As far as Thimet, an empty box.

An empty box?

Yes.

Did you check the empty box yourself?

I saw it after -~ hum -~ either Mr. Simmons or

Mr. Jones found it.’

o

I intend to contradict you'on this, but you did

not see any loose Thimet at that time?

A

@

A

e

No, I did not.
You are gure?

I did not.

In the area where you emptied the Pro-Blend Iato

the mixer -- let's put it this way: <that is right close or

next to the barn where you keep the Pro-Blend, right? You

hauled a mixer over to that area?

A

Fod

D oPF P

Yes, back it right up to the door.

Back it right up to get ydur Pro~Blend?

Yes.
Right?
Yes.

You went back to examine everything at the faim

122W
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A. D. Doggett, Jr. - Cross - 123

1 directly after the COWﬂ‘aied?i That would be the night of

- 2 |||January 9th, right, or early January 10th? ' o
3 A January the 1l0th.
4 Q Okay. Were you looking for anything especially?
5 | " A " Any cause that would ki;l the cattle. Anything.
6 Q When you were told byfaomeoﬁe that it was Thimet

7 || |that had killed them, did you do a mopping up operation

g || |around the barn?

9 A Yes. Ultimately cleaned the whélg barn out.
10 Q The whole barn?

1 A ‘Threw everything out.
12 Q.v"'vThe Pro-Blend 50 bags that were in this barn,

13 || |were there not about a dozen or so in there, if not more?

14 A There probably were several hundred tied up

15 | (along the sides.

. 6 @  Lying in the floor?
. A Lying in the floor, six to ten.
18 Q Six to ten Pro-Blend’bags lying around on the
19 || |£loox?
20 A Yes, sir. ,
1 Q That is the way it was when you went back there?
29 A- Yes.
Q Did you yourself examine any Pro-Blend bags

23

" when you went back there on the morning of the 10th?-

25 A HNo.
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A. D. Doggett, Jr. - Cross

Q When you began your mopping up operations, we'll

call them, you did clean out the barn where the Pro-~Blend

was stored?

A Yes.

Q What did you use to put the trash in that you
got up?

A Put it all in a large, two-ton truck.

Q. Did you put it in a bag?

A No, just put it in lopsely because we had a

great deal of feed in there where we had to throw away and

we buried it all.

Q A great deal of feed where?
A In the rear of the truck.
o But when you were actually inside that little

place where you stored the Pro-Blend, did you use a broom to
sweep up?
A Yes. I didn't do it, but my brother did. I

know he used the broomn.

Q You didp't heip do that?

A No, but I know who did it.

1) _ bid you do any of the mopping up ér sweeping up?
A No.

Q Anywhere? -

A Not in that barn, no.

Q Anywhere?
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! A | Yes. I helped clean all the feeders out and the
; fead mill.

! Q ~ You do use Pro-Blend bags to store things in,
:don't you?

! A Yes.

| Q And one of the things that you might use

A. D. Doggett, Jr. - Cross

:Pro~nlend bags for to store things would be trash?

A I never stored any in a Pro-Blend bag.

i
' Q What do you use Pro-Blend bags for?
A To reqgrind feed to use in a bag form or we bag

our own feed in it and take it out in bags.

Q You bag your oﬁn feed?
A Yes. .
i Q ' To feed your own cattle?
f A After we have already ground the supplement and

icorn and@ whatnot.

[ S Then do these bags go back to where the Pro-Blend
iis?

A We have them in the barn beside us and we just
use them over and over.

Q By that you mean the other room in the same area

[
where the Pro-Blend is?

A Yes.

I : :

; o A room right there beside that one?
A Yes, sir.
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o

A. D. Doggett, Jr. - Cross

So all of those bags are in there, too --

Yes, sir.

== that you previously used to rebag that?

Yes.

Was it during the -~ this happened on a Monday

niqht. When was it that you cleaned up? Was it the next

couple of days?

A

o

P

Q
A

A week later.

Not until aftér a week?

That is right,.

Well now, why is that? Why did you wait a week?

Because we were waiting for the results to come

back. We didn't know what had killed the cattle; we didn't

change it. We didn't do any kind of feeding anything. We

ceased operations for that length of time.

0

Well, are you saying that you did not do any

work on the farm so far as cleaning up is concerned in a barn

or wheraver until after a week?

A
Q
A
o

A

I buried cattle for three or four days.

I'm sorry. )

I was bﬁrying cattld for three or four days.
You were doing other fhian, weren't you?

That is all I had time to do and hauling silage

to feed the cattle that we had left.

0

How was that being hauled? What was it in?

ltyiyqﬂ
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A
Q

-others?
A

.sell.

A

Q
;resale?

A

P ® P ©

to a farmer,

A. D. Doggett, Jr. - Cross

- In a truck in bulk.

Any in Pro-Blend bags?
No. .

Did you also sell silage in Pro-Blend bags to
I have never sold silage in it, no. You don't

Has your father?

He never sold silage.

How about soy beans?

We soid soy beans, not in bags, but in bulk.

Do you bag anything in the Pro-Blend bags for

" No.

Have you ever?
No.
All right.

Excuse me. I bagged rye; rye seed. We sold it
MR. HARRIS: Thank you, Mr. Doggett.

REDIRECT EXAMINATION

BY MR. WOODWARD:- S - S

Q'

Mr;,Doggett,'just several quéstions.

108 -
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A. D. Doggett, Jr. - Redirect

In the right rear, I believe you testified, the same
area in which the -- the left front, the Pro-Blend was bagged,
3 there was a Thimet box. Was Thimet itself ever actually in

4 | the box or were bags inside the box?

° A There was no Thimet in it when we --

6| 0 The box itself?

/ A Yes.

8 0  Thimet, in fact, does not come in boxes? It

9 || comes bagged in boxes, does it not?

10 A Yes.

1 o Is Thimet widely used by farmers generally,

12 | products similar to it?

13 A Yes.

14 Q Now, if you will step down here just a moment.

15 Referring to Plaintiff's Exhibit No. 2-M, if you will hold
! 16 that for me, please. This building here, the extreme left

17 of the photograph is what?

- FORM 740

18 | A The feed barn, the supplement barn.

19 0 - Is that open door the one that we have been
20 referring to?

21 A »Yea.

PENGAD CO.. BAYONNE. N.,}). 07002

22 Q ' Where was the one bag of Thimet that you have

23 referred to?
2 A In this building.

25 1] In this building at the extreme right of the
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Ao D. DOggett, Jr. - Redir&ct

picture?

A ~ Yes.
Q 'In the feeding operation did you have occasion

to go here and use any products in here whatsoever?

A No.

Qo Now, the one bag of Thimet, was that there
before danuary 7, 19782

A Yes, sir;

@  Was it there in the same condition after
January 7, 19787

A Yes.

Q Mr. Harris has asked you on several occasions
about smelling or the odor of Thimet. Are you referring
there to the odor of undiluted fhimet?

A Yes.

Q Have you ever smelled, for example, 3 pounds
of Thimet'and 97 pounds of Pro-Blend mixed?

A No.

o You don't knﬁw whether that has an odor or not
then, do you?

A No.,

0 Now, were you there the day Mr. Herbert Jones

came there inspecting the bags?

A Yes.

Q Was that the date that the inspector took one

ry. 107
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A. D. Doggatt, Jr. ~ Redirect

of the bags and sent it over to Richmond?

‘ A Yesn.
0 Was that a Pro-Bland bag?
A Yes.
Q Did he smell the'bag himgelf?
A ‘Yes. |
Q Did you, also?
A Yes.
Q Did you smell anything then?
A No.
Qo When you-all did the éleaninq up, you said about

a week later, did you know at that time the source of the

poison?
An NO.
Q Did you learn that weeks later after the bags

were examined?

AL Yes.

MR. WOODWARD: Thét is all I have.
Thank you, Mr. Doggétt.

THE COURT: Just a second, Mr. Doggett.
Any further questions?

MR. DELK: I have none.

THE COURT: Mr. R;rris7

MR. HARRIS: No.

THE COURT: You may step down, Mr. Doggett.
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You may go back to your witness room. Don't
discuss your testimony. |

MR. WOODWARD: Your Bqndr, Mr. Doggett is

; still having the tooth problem.

~THE COURT: Do you want to excuse him?

MR. WOODWARD: I would ask that he be excused.
His dentist is still in Williamsburg and he is waiting
to ﬁea him. He is taking some medicinq now.

THE COURT: Is he going to be available if
either party needs to get in touch with him?

MR. WOODWARD: Yes, sir.

THE COURT: Aﬂy objection on that?

MR. DELK: No.

MR, mngis; No.

(Witness was excused.)

THE COURT: Call Michael 8. Doggett.

MR. WOODWARD: Michael S. Doggett.

THE COURT: Gentlemen, I ask counsel to
assist the Court. None of these witnesses are in
the courtroom? |

MR. DFLK: I-have loocked and I don't see any.

THE COURT: None of yours, Mr. Woodward?

MR. WOODWARD: No.

- MICHAEL S. DOGGETT, ¢alled as a witness on behalf of
| | s
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M. S. Doggett - Direct . - 132

‘the plaintiff, having been first duly sworn, was examined

and testified as follows:
DIRECT EXAMINATION

6 BY MR. WOODWARD:

7 0 You are Michael S. Doggett?

8 A “Yes, sir,

9 Q Michael, where do you live?

10 A I live at Route 3, Box 7381, Windsor.

1 Q How old are you?

12 A 26. |

13 (1} What type of work do ybu do?

14 A Farming.

15 0 How long have you been engaged in farming?
’ 16 A Hum -~ since 1975. |

17 Q tlere you raised on the farm?

18 A Yes, I was. |

19 .0 In January of 1978, were you involved in the

20 feeding operation of the cattle which involved the three ton

21 feed mill?

22 A No, I wasn't.

23 Q Who did that Q&rk at that time?

24 - A My brother.

25 Q Did anyone asﬁist him in doing that work?

had 4'..!
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Q
I

M. 8. Doggett ~ Direct

No, they didn't.

Mr. Doggett, do you know what Thimet ig?

Yes, I do.

pid you put:&ny Thimet in the feed mill, the

' three ton feed mill?

A No, I didn't.
| MR. WOODWARD: Answer any questions of these
: gentlemen.

BY MR. DELK:

R - S S

A

CROSS-EXAMINATIONV

Have you ever used Thimaet?

‘Have I?

Yes.

Yes, I hava.
How have you come into contact with it?

We have used it on soy beans, peanuts at

blanting'time.
!

[
A
| ¢
A

Q

What color is it?

Hum ~- kind of a grayish brown.

Do you recognize it when you see it?
If it is in a bag or box.

If it is not in the package, do you recognize

1
it when you see it?

,,  111
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M. S. Doggett -~ Cross

A Hum ~-- by odor, yes.
Q You may not recognize it when you see it, but

when you are around it you know that you are near it, don't

you?
A Yes, sir.
1} Because of the odor?
A Yes.
Q Describe to'the jury -- can you relate the odor

of Thimet with anything else?
A I would say it smelled -- I don‘'t know, maybe

like wild onions.

Q Doesn't smell like anything else on your farm,
does it?

A ‘Not that I -- some other chemicals smell like'

other chemicals.

Q Does it smell like anything else?
A It smells like some other chemicals.
0 Could you mistake it for some other chemical

if you smelled it?

A You possibly could.
Q ¥What chemical?
A Maybe affanate.

It is not very pleasant to be around, is it?

No,

P oD

Is it an overpowering sort of odor?
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M. S. Doggett -~ Cross

Yes.

Have you ever used Thimet for anything else

' other than on crops? You just mentioned that you used it

on soy beans and peanuts.

» o P

Q
:control?
A

]!

P B P

=]

&

P » PP o P

tanks.

2

was stored?

No.

Have you ever used it for rodent or rat control?

No, I haven't.

Have you ever seen anyone else use it for rat

Yes.
Who?
I have seen my father use it.

Where have you seen him use it?

'Rodent burrows.

Where?

Underground.

Are there any buaildings on the farm?
Yes, sir.

What particular buildings?

I have seen him use it around grain bins.
Any other buiidings?

Storage, old storage houses, underneath fuel

How about the barn where the food supplement
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M. 8. Doggett -~ Cross
A . No, I haven't.
Q Has anyone else used it on the farm for rat
control?
A Not that I know of,
Q When is the last time you have seen it used

for rat control?

A Three or four years ago.

0 Where was fhe Thimet stored?

A On our farm? |

Q Yes.

A We stored it in the grain bin down the hill back

behind, away from where we had the feed.

Q Vas it ever stored anywhere else?

A "Well, we always stored chemicals in one bin and
we took the chenicals out of that bin and stored them in a
workshop and put corn in it was the only time we had chemical#
stored anfwhere else on the farm.

0 How did the Thimet box get into the barn where
the food supplement was éfored? :

A Well, vears befoie our farm -- .before I came out

to the farm ten years ago, chemicals were probably stored in

that barn hefore the bin was put up.

Q Did you see the Thimet box in the barn where the

food supplement was stored?
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Q Do you know how long it had been there?
A - I'd say it had been there probably at least -~

I don't know, ten years.

Q Do you know how long it had been there?

A Do I know hgw long? |

Q Are you sure it had been there ten years?

A I know it couldn't have been put there after thati

or when the big bin was put up. No chemicals have been put
in that barn since then.
Q You cleaned up the barn where the food supplement:

was stored after the incident on January 9th, is that right?

A Yes,

Q | Did you sweep it out?

A Yes, I did.

) When did you do that?

A Oh, I would say probably Ewb waeeks after it all
happenéd.  |

Q Two weeks later?

A Yes, probablj.

Q What 4id you do with the materials that you
Lwept up?

A We carried them io the county dump to be buried.

Q =%Wére you present when ﬁny officials from the

state Agriculture Department or the Product and Industrial

Regulations Department or éounty extension officials were at -
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M. 8. Doggett -~ Cross

your farm investigating?
A Yes, I was.
Q " Were you present with them when they went into

and examined the storage barn where the food supplement was

stored?
A On some occasions.
Q Not on every occasion?
A No.

MR, DELK: I have no further questions,

Your Honor.

EXAMINATION BY MR. REFD:

0 Mr. Doggett, you say that after the accident
you did not clean up the feed storage barn until two weeks?

A Yes, sir. Well, it's been a -~ approximately
after everybody had gone and looked and taken a test. I m@aﬂ,
after they had gotten the results back. It was a good bit
of time and everybody had done all their looking and

researching.

Q- Were you with Mr. Herbert Jonaes when he found

the bag that was sent to the state laboratories?

A Yes, I was.

[+ Did he pick that bag up out of the pile of bags?
A Yes, he did.

Q About how maﬂj bags would you say were in that

' 1186 .
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M. 8. Doggett

pile?

A Four bags, to
four bags.

Q Do you recall

bottom or middle?

did you sweep?

to the county dump to have

truck? In a shovel?

Q How did you gét them from the barn to the

A With a shovel. '
o You didn't put them in a bag?
A No, I didn't.

MR. REED: That is a11{ Your fHonor.

THE COURT: Anything further, Mr. Woodward?

—,Cxoss

the best of my ~- think it was

whether that bag was on the top,

A No, I don't.

Q You said that you,have ﬁever or you generally
don't assist Dwight in the mixing.

A No, I don't.

Q You never do?

A I do, but not that one, I did not.

Q Well, after these two weeks had passed and you

finally went back to the feed storagez barn to clean it up,

A, Yes.
Q What dicd you do with your sweepings?
A | Put them in the back of a truck and carried them

them buried.
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M. S. Doggett - Cross

MR. WOODWARD: No. You may step down.

THE COURT: Do you need this witness any
further, gentlemen?
| MR. WOODWARD: No. I ask that hé be excused.
He may be available further on request.

THE COURT: Anything further?

MR. HARRIS: He'll be available if necessary,
I take it?

THE COURT: He can leave the premises but he
can't remain in the courtroom. Of course, Mr. Doggett,
the vwitnesses were excluded.

Call your next witness, Mr. Woodward.

(Witness was excused.)

MR, WOODWARD: Call Albert Jones.

ALBERT W. JONES, cilled as a witness on behalf of the
plaintiff, having been first duly sworn, was examined and

testified as follows:

DLRECT EXAMINATION

BY MR. WOODWARD:

0 You are Albert Jones, is that right?
A That is right.
13 v Where do you llve, Mr, Jones?
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Q
you involved

A

Q

A

Q

'BY MR. DELK:

o

ion the farm?

A

>

» ®

A. W. Jones -~ Direct

Down here towards the farm.

Do you work for Mr. Dwight Doggett?

That is'right.

How long have you worked for him?

I worked here twelve years.

In January of 1978 when the cattle died, weré
in the feeding operation at all?

No, sir,.

Did you take anything and dump it in the feed

'mill in January?

No, sir.
In January of 19782
No, sir.

MR. WOODWARD: Answer these gentlemen.

CROSS-EXAMINATION

Mr. Jones, have you ever worked with chemicals

No, sir.
Why?
Because I don't fool with it,

You don't want to have to fool with it?

I said I don't read,' I don't fool with it.

11>
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Q You can't tell one chemical from the other unless

you can recognize the package, is that correct?

A That is right.

Q Have you ever worked around the farm to kill
rats?

A Yes.

Q How have you done that?

A I ain't do it.

0 I thought -~ I just asked you have yéu aver

worked around the farm to kill rats%

A " Yes, I worked around there.
Q Have you worked at killing rats?
A No, I ain't killed no rats with it. I don't

put that down.

Q Put what down?

A Fat poison.

Qo Whgt do they use for rat poisoﬁ?

A What you call_it —

Q I'm asking you, sir.

A I can't read. I can't think of the name of it.
Qo Have you ever heard them say Thimet?
A That might be what it was.

0 But you haven't ever worked with that?
A No.

1] Do you know what it smells like?

120
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VA. W. Jonés ~ Cross

Yes.

You'd know it if fou had wo:ked with it?
Yes. |

It'§ been used to kill rats, hasn't it?
Yes,

Do you know where it's been used around the

¥o, I don't.

MR. DELK: I don't have any further questions,

Your Honor.

THE COURT: Any questions?
MR. TARRIS: No, sir.

THE COURT: All right.

'MR. WOODWARD: You can come down, please.

THE COURT: Do you need this witness any

further, gentlemen?

MR. WOODWARD: No. I would ask that he be

excused to return to the farm.

MR. DTLK: He can be excused, Your Honor.

THE COURT: Mr. Harris?

"MR, HARRIS: Yes.

THE COURT: Mr., Jones, you are free to go.

i

You can leave,but you can't come back in the courtroom.

(Witness was excused.)

THE COURT: Next witness.
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MR. WOODWARD: Call Mr, William B. Simmons, III.
3 WILLIAM B. SIMMONS, ITI, called as a witness on behalf
4 | of the plaintiff, having been first duly sworn, was examined
and testified as follows:

7 ' DIRECT EXAMINATION

9 BY MR. WOODWARD:

10 Q You are William E. Simmons, IXI?

EY A Yes, sir.

12 o By whom are you employed, Mr. Simmons?
13 A Virginia Department of Agriculture.

14 Q Whot division of the Virginia Department of
15 Agriculture are you employed by?

’ 16 A pivision of Product and Industry Regulation.

- FORM 740

17 0 How long have you worked for the Department
18 of Agriculturé?

19 A I am in my thirty-fourth year.

2 20 Q What type of work do you do for them?
Z 21 A I am a regulatory inspector.
: 22 1) Mr. Simmons, are you familiar with the loss of

23 66 head of cattle on the farm of Dwight Doggett in January

24 of 19782

v

25 A Yes,.

12;?1';
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W. B. Simmons, III - Direct

Q vAfter you were notified of'fha loes, did you go
to Mr. Doggett's farm?
A I did, sir.
0 While you were there, did you have occasion to
take a number of samples of various feed?
A Whatever, I did.
Q Do you recall exactly the samples you did take?
MP. HAPRIS: FEstablish when.
MR. WOODWARD: I'll be glad to ask him.

THE COURT: He said when did he take them.

BY MR. WOODWARD:
Q After the losq on January 9, 1978, how quickly
did you have the samples taken?
| A I helieve the first trip I made there was on
the morning after.the cows were dfinq the afternoon before.

Q | ﬁid you take the samples at that time?

A I took samples that day. I came back the second
day and took some more sahples.

o} What 4id you take samples of?

>

Took samples of the corn.

Q Is that the corn in the corn bin?
A The corn in the corn bin; I took samples of the

|
Eupplement in the barn.

I

~

) When you saw the supplement in the barn, what
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¥. B, Simmons, III - Direct

did you take the samples of?

A One bag of supplement that the Doggett brothers

‘informed me that went into the mixin§ of the feed.

Q vlas th&t a sealed bag of Pro-Blend in the barn?
A " Tt was not sealed; it was probably opened about
gix inches. It seems like, maybe, Dr. Edwards or somebody

had gotten a saméle out of it the night hefore.

0 You took a boring out of that bag?
A Yes.
Q In addition to those items, what else did you

take a sample of?
A Took a sample of the peanut vines and two
samples, I believe -- one sample each from two cow feeders.
Q pid you take a sample from the feed mill itself?
A I did that on the second day, sir. I took two
samples, if I recall right, one from the back part of the
mill wheré the supplement is poured into the auger there,
and the hopper. .I tdok one sample there and one out of the

inside of the mill itself.

Q What d4id you do with those samples, Mr. Simmons?
A | T mailed them to the Virginia state laboratory
in Richmond.
Qo - Is that the normal course that is used? .
FL Yes, sir. |
Q0 | nid you label.eacﬁ of the samples?

. ..,:ljiqkﬁ'
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A I 4id, sir,
0 | Is that customary, also?
A (Witness nodding head affirmatively.)

Q Have you received test results from the state

~ laboratory of those samplqs?r

A Yes, sir.

) Mr. Simmons, were you present when Mr. Jonea.
discovered the bag whiéh was subsequently sent to Richmond
. for analysis of the residue in the bottom?

A No, sir, I wasn't present’wﬁen he found tham.

I saw the bags in the barn when I drew the samples, but I

MR. WOODWARD: That is all I have. Thank you,

Mr. simmons.
CROSS-EXAMINATION

BY MR. DELK:

| Q You first weht to the farm on the morning of
5January 10th? |

A I would say it was the morning after the cows
started dying in the afternoon. I think the 10th is probably
right. i

0. Well, if the cows were discovered to be dying

on January 9th, you went there the next morning?

- - 1‘2.&

wasn't present when the bags were bundled and sent to Richmon&.
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determining the cause of death, is that correct?

W. B, Simmons, I1I1I - Cross
A I think that is right, sir.
Q Where was the first place that you went?
A - Weil, the first place I went was to Mr. Doggett's$

home and was informed that they were down at the pasture
where the cows were. So I went down to the pasture and I

found Mike helping with the burying of the animals.

Q - They were burying the cattle that morning
already?

A Yes, sir.

Q Did you know at that time or have any suspicion

as to the cause of death?
A | ilot at that/timg until I went back and started
the process of getting the sdmples. Then when we came back
to the cow fe~der to get the two samples, that was the time
that I told them, I said, "I think I know what killed your

cows.” I said, "I smell Thimet."

0 Your purpose in being there was to assist in

A That is right.

o) You first smelled Thimet at the feeders?

A That is right.

0. Wes the odor pronounced?

A Yas, sir.

Q How many feeders did you detect £his odor from?
A Just the two,~sir. 

126 -
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@ . . They were on the county road across the highway

from the Doggett farm place, is that correct?

A Yes, sir, that is correct, sir.
o Did you detect the odor of Thimet anywhere else?
A Well, I didn't untilltha hext day when we went

back to draw samples. Mr. Pearson called me from the office
and asked me to go back and check the feed mill to see if the

‘Thimet possibly went in through the mill.

I went back and found the Doggett boys again. We went

back to the mill, and that is when I smelled Thimet at the

mill.

0 You could smell the Thimet in the feed mill
itself?

A Yes, sir, you could.

Q Could you smell it at a diétance from the feed
mill?

4% | Well, I.could. I an a little allergic to

Thimet, and I could probably detect it as far as from here

to prdbably the table.

Q. Where I'm sitting?

A Yes.

Q Possibly even ten feet or more?

A - Yes, maybe ten feet.

Q wOuld.you describe the sdor of Thimet?

A 'Well, it 13 a very-potent chemical. 1It is

127
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%. B. Simmons, 1II - Cross

organic phosphate and has a very peculiar odor. To me it

is a sickening odor.

0. Is it overpowering?
A I would say so.
Q You wouldn't want to work around Thimet

particularly, would you?

A No, sir, I wouldn't.

Q Probably couldn't, qpuld you, if you are
allergic to it?

A That is right.

0 Did you detect the odor of Thimet anywhere
else on the farm?

A Well, the second cay when we were under the
shed and got the sample out of the feed mill.

Q Was that January llth?

A “January the 1l1lth we came back, got the two
samples out of the feed mill; I opened the barn door, and
it was about four -- 1'd say three to five bags or empﬁy
bags laying on the floor. I picked the bags up and smelled
into some of them. I said, "Th;se‘smell like Thimet," and
being around the mill and having the Thimet in my thought,
I just considered possibly that was where tbe odor, you know -«

Q But you also detected then an 6&0: of Thimet

inside the barn where the food supplement was kept?

MR. WOODWARD: ' I object to that. He 4idn't

R
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W. B. Simmons, III ~ Cross

answer that. He specifically said the exact opposite
from that.
. THE COURT: Let.him answer the question.
| MR. DELK: That is what I undéfstood -

, THE COURT: You called him as your witness.

BY MR. DELK:

Q pid you smell Thimet 1n§1de the barn where the
food supplement was stored?
i A I saing smelled it in the hags. I wasn't
;inside the barn; I Qas standing on the ground at the door
whera these empty bags ﬁére..

Q Could you detect it before you picked the bags

up?
{ . A N(" Bir-

! Q When you picked the bags up, did the smell
become ob§ioﬁ§ at that time?

A Well, I could smell the odor of Thimat; but I
wis -~ I just threw it off as probabiy -- I was at the mill
and had the odor of Thimet in my mouth. I just remarked to
pike, I said, "All these bags smell like Thimet."” But I
Laid, "I guess it is because I have been close to it." I\
laid the bags down right in the door where I found thenm.
| 0 pid ybu see any Thimet around the barn?

A No.
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Q Did you see any Thimet containers around the
farm?
A I think there was one empty box in the back of

the barn, but it was not disturbed.

2 Did you see any bags of Thimet on the farm?

A Mo, sir.

0 Did you see whether there were any?

A | I asked if some of the boys had used any, just

inquirihg in general, and they said they hadn't.

MR. DELK: That is all I have, Your Honor.

REDIRFECT EXAMINATION

BY MR. WOODWARD:

0 Mr. Simmons, you say that the asecond day you
went there there were some bags lying in there on the
storage - |

MR. WOODWARD: Excuse me, Your.ﬂonor.

Mr. Harris, go ahead.

MR.AHARRIS: We were just trying to determine
whethexr we had anythihg to ask. Excuse us.
MR, WOODWARD; Excusa me.

- MR. HARRIS: No, that is all right.

THE COURT: All right, Mr. Woodward.




. B. Simmons, III - Redirect

BY MR. WOODWA:D:

Q You said the second'daf‘you went, which would
have been January 11l1th, that you smelled it that day in the
feed mill.

A Rightt

o Then in the area where the ProfBlend waé stored
éthere were sone bags oh the floor.

A Right at éhe door, yes, sir.

Q Right at the door?

A Right.

0 Then outside you picked those up, I assume, and
?ou smelled into each one?

A I was standing on the ground.

0 "Put eacﬁ one up to your nose?

. A I said if it was five of them I, maybe, smelled
#n three of them. I detected the odor. I just threw it off
@s maybe it was the odor I had in my system from smelling

ﬁt at the mill. |

Q So at that time yoﬁaassumed that the Thimet
Qasn't, in fact, in thevhag? |

A Yes.

1 Although there was the odor?

Yea.A

You didn't send those bags 6ff to the lab, 4id
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W, B. Simmons, III ~ Redirect
A Ho.

MR. WOODWARD: That is all I have. Thank you,
Mr. Sirrons.

THE COURT: Just a second, Mr., Delk.

¥r. Harris, any questions?

RECROSS~EXAMINATION

BY MR. REED:-

0 Mr. Simmons, you say that on the day you went
out to take some samples from the feed mill that the smell
of Thimet was around that area and that is how you got it

in your nose. ~The day that you found the three bags in the

étorage barn -~

A All right. Yes, sir.

0. The day that we have been talking about, that
is the daj that you smelled Thimet?

).} The. taking of the samples from the feed mill,
right.

e Immediately after that you went to the storage
barn and picked up several bzgs and every bag smelled like
it had Thimet in it, did it?

A Not == the bags that I smelled in, yes, sir.

0 And you just dismissed it as being the residue

in your own system, either your nose or vhatever, is what
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W, B, Simmons, III -~ Recross

made it smell that way, did it not?
| A Right.
Qo This is not uncommon for this smell to stay

with you for several hours, is it?

A Well --
Q ' .Sbmatimes?
A It wouldn't stay that long, but I didn't walk

more than ten feet from the mill to éhe barn door. I
dismissed it as being in my system.

| o Yoﬁ don't question that now, do you, the ant
thaé you diamlésed itvaa being in your system?

MR. WOODWARD: I object to that question;
that calls for épééulation by the witness. I don't
know what good that would do, |

THL COURT: lie can still remember what was
there then and later, but I don't exactly understand

the question. But go ahead and answer the question.

BY MR. REED:

0 Do you still feel that that is what it was,
that it was just the Thimet in your system? '

| MR. WOODWARD: Well, Your Honor --

THE COURT: I'll sustain the objection.

MK. WOODWARD: Objection to the question.

It ie asking this man to speculate on something that

.“11x&:;
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7. B. Simmons, III -~ Recross 156

1 he told ns what he knows,

"2 | THE COURT: I don't think he can speculate.
3 The objection is sustained. He can tell us what he
4 knows, but he can'’t conjecture or speculate.

6 | BY MR. REED:
7 0 Mr. Simmons, when vou went out there the first
8 time, did you ssk the boys where the bags of Pro-Blend were
9 that they had vs=ed?
10 A veg, sir, I did. 1In fact, I think Mr. Doggett
11 told me it was a baj in the barn, but I went to ask fhe boys
12 what ingredients went into it, gntting the ingredients for
13 | the samples.
14 Q Did you ask the boys where they had placed the
15 empty hags?
, 16 A I didn't have to ask them; I could see them

17 right theré in the door.

- FORM 740

: 18 MR. REED: All right, sir. That is all.
;‘ 19 _ _ MR. WOODWARD: Thank you, Mr. Simmons.
g 20 THE COURT: Do you need this witness any
f 21 further, gentlemen?
: 0 | MR, WOODWARD§"I would ask that he remain
23 briefly, Your Honor:'
24 THE COURT: All richt.
25 ‘ MR. WOODWARD: . In hopes that we can let him go
134,
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plaintiff, having bLeen first duly sworn, was examined and

‘testified as follows:

‘BY MR, WOOL'WARD:

| A Yes, sir.

{Smithfleld.

W. B. Zimnons, III - Pecross

as quickly as possible.v

Tﬁﬁ COURT: You will remain in the witness
room.. Don't discuss your testimony with any other
witness.

(v/itness was excused.)

MR, WOODWARD: Thanl you.

TIIE COURT: Call your next witness, Mr. Woodward,

,Mﬁ. WOODWARD: Call Herbert Jones.

ERBERT JONES, called as a witness on behalf of the

DIRECT FXAMINATION

0 You are Herbert Jones?

0 Mr. Jones, where do you live?

A, I live in Isle of Wight County, Route 2,

o What type of work do you do?
A I am employed by VPI Extension Service and I
.am the county agent for Isle of Wight County.

Q How long have you been county agent?

- | 135
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Y. Jonen -~ Direct
A, 22 years; I have been here 15.
Q What does a county agent generally and briefly

do? T realize there are a number of jobs.

A Well, the job is primarily trying to take the
technical information from‘thé land grant university and put
it in undérstandﬁble forh go that tﬁe farmer can take research
data and interpret it and use i1t in any way that he can to
improve the standard of 1living.

Basically, primarily in this county, my job entails
working with the adult farmers primarily in the production
of commercial acriculture economy as it relates to the soy

beans and peanuts and livestock.

n You are an employee of tha state, are you not?
A That is right.
o Are you familiar with Dwight Doggett losing

66 head of cattle in early January, 19782

A Yes, sir, I am.
o ™Mien did you first becoma aware of it?
A T first became aware of it when Mr. Doggett

came into the nffice with some feed samples under his arm
and he said, "Herbert," he said, "I lost some cattle." He
said, "Here are some feed samples and I‘drappreciate if you'd
see if you can find out what'killéd the cattle.”

Q After that d4id you have occasion to go to Mr.

Doggaett's farm?

138,
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H. Jones - Direct

B~ Yes, I did. Samples were forwarded to the
labdratory in rRichmond for anaiysis.
0. - nid you label those samples?

A - We have a standard procedure that we use to

:send fhe samples off. There were five samples that he had

taken from the farm from various locations, and they were

labeled as samples 1 through 5 and they were labeled as

feed cattle and so identified that when the laboratory tested

| them'in Richmond they would know that they came from Mr.

Doggett, from Isle of Wight Courty to the county agent or

through my office.

n. Did you fnllow the normal course of conduct in

.sending the samples to Richmond?

A vag, sir, I 4id.

) Pid yon receive a copy of the report from the

'Division of Consolidat»i Laboratcry Services concernirg the

.samples?
A Yes, I &id.
0. 1tow, following January 9, 1972, did you have

occasion to go to Mr. Doggett's farm, the home place itself?

A Hum -~ on two occasions immediately after

becoming aware that the animals had died from some reason

or another, I went to the farm where they actually diesi and

witnessed the cispcsition of the carcasses, the cattle

actually beins put in the ground.“ Also the ~-- not the same
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1, Jones - Direct

day, but within a reasonable length of time, I had occasion
to visit the home place you made reference to there for the
reason of checking with the two sons who were in the process
of decontaminnting the mix mill that was used to mix the
faed.

Q We:e vou interaated in ﬁrying to find the source
of the problem?

A Well, Y think everybody was., It was quite a
mystery why this number of cattle died so suddenly, and it
had to be some reasonable explanation as to what happened.
But not only was I interested in trying to find out why the
cattle died, what killed them, but, you see, he had a large
quantity of f=ed. It wa? coﬁtaminated with something, a
foreign substance, and we didn't know at the time what it
was that was capable of killing this number of head in a
short period cf time. |

T had contacted the people that make -- well, I'll
back up;"This was several days later. I was trying to help
him follow the decontamination procedure once it was
established that it was a chemical pesticide by name -~ that
is what I was qoing to say. I contacted the company that
made this product and they, by phone, told me what to do
or how to tell the farmer what to do to ﬁecontaminate the
mix mill so he could clean ﬁhln up and continue to use it.

e When you went there, Mr. Jones, on one of your

138
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H., Jones -~ Nire~t

|
;visits, d4id you have occasion to go in the little storage
|

barn where the food supplement, feed supplement wags stored?

pl- YES '} I dido
0 211 right.
A We were trying to find‘thé source of whatever

contaminated it. Vell, at that time that I went, it had

been established by the lab that the chemical that was

|

|

|

l

|

|

!

l

§responaib1e for the death of these animals was organic
;phosphate, Phorate or Thimet.
|

!

l

f

|

|

|

!

|

|

Q Phorate is the generic --

A Phorate is tﬁe chemical.

0 Phorate i3 the chemical and Thimet is the trade
name?

A "Trade name.

Q Thét has been detefmined alreaay?

A By looking-at the‘fepbrt~ffom the lab you could

rule out the corn that wae the basic ingredient. You could
rule out peanut vines because tlley came back negative. The

Ionly other thing put in there was the protein supplement in

, concentrate use.

| o Pro-Blend 507 | .

A Yes, that is what the report labeled it as such,

and that was what was on the tag in the storage room where

L4

| thay kept the feed.

e Did you find a number of bags on the floox?.

139
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I asked him {f he'd mind if I looked at them. He said, "No,

. Jones - Direct

A Yes, I diAd. I asked Mike, his son, I said,
*Would you establish the sequence of eventa? Would you
show me the bags that you opened that morning?® He said

that he just threw all the empty bags in-the floor over there.

go ahead,” so I started picking up some bags.

Q Dpid vou smell in the bags?

A T 214. |

C rid you put your head down to them?

A Yes, I 4id.

1} what 4i¢ you £find?

A In smelling the bags I found a bag that had a

.

foreign odor to it. It was not Associated with the feed.
This is the baj that I sent to the lad again -- or not again,
the same bég, vt sert to the lab again for analysis to see

what was in it.

0 ~ Did it have a small residue in the bottom of
the bag?
A I+ did. Very small amount. ?he bag was emptied

out, but it was some residue that was left in thae ears, in
the bottom of +he bag. This bag smelled like it had some

kind of chemical in it.. The bag was sent to Richmond.

Q Did you send that bag to Richmond?
A, i die.
1) Was it properly labeled?

. 140 -.

162




i
'l
i A Yes, sir. |
2 i Q Did you send it in the normal course in

3 ; azcordance with yocur instructions and --

4 f A Y5, sir.

> | a ~- standard procedure?zr

6 | A Sént it to the same lab; same man.,

7 Q Did you receive the report from the state

8 laboratory? |

9 A | Yes, 8ir, I ¢id. I received it back; I think
10 you h;ve probably got a copy there.
" MR. WOODWARD: Answer these gehtlemen.

12 | )

13 CROSS~-LXAMIVATION

14

15 l_ny MR. DELK:

18 o Mr. Jones, do you: remember what day of the week

17 | Mx. Doggett came to your office with feed samples?

18 A I believe January the 9th, the day that the

19 Il cattle --
20 0 Vhat time of day was it?
2 A T would s3tablish the tiﬁu before lunch. I didn't
22 Il qocument it.
z Q 4 Was it Mohday or Tuesday, do you recall?
2 A 1 don‘t remenber. Does anybody havela calendar?

Do you know what the 9th is?

14t

l
|
}
25 !
!
|
f
!
|




Q 1£f January the 9th was a Monday, is that the

2 | day he came, January the 9th?

3 A Thé best I rememlber now, the cattle died on the |
4 9th, Now, vou have probakly seen a letter that Dr. Edwards

5 has already sent out.

6 0 Well, 1'm asking you. 1'm trying to establish

7 when he came to your offic% fizst,

8 A I can't swear that he came on a Monday or Tuesdayl
.9 or'Wednesday, but when he did come it was in -- in my opinion,
10 it was before lunchtime. 1 would put the ti=ne at 10:30 to

1 10:45 in the morning,

12 G I¢ that when you immediately went to the fain?

13 A er0.

14 o You waited until the next day?

15 A No. T immediately put the samples in the.mail

! 16 | and I went to the farm that afternocn. I believe it was

17 | that afterncon.

18 0 Viere they bhurying the cattle that afternoon?
19 A wien I we,t to the farn then.

20 Q They were7

2 .

Yes, gir, they were. They were burying the
22 cattle when I went to the farm.

23 v 0. So it was prolkably Tuesday afternoon when you

24 | went to the farm, was j¢ not?

25 A It is possible,
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FE. Jones -~ Cross

@ _ Did you yourself take any samples of feed or
grain?

A No.

Q | Do you know how Mr, Dogéett == do you know how

the samples that were given to you that were sent to Richﬁond,
do you know how they were taken?
A Mr. Doggett told me that they were taken from

the various feeders that were in the feed lots where the

| cattle were.

Q You understand that Mr. Doggett took the samples
or someone for him took them? |

A Yes, sir, I ﬁndgrstood that he took the samples
immediately and brought them to me.' Now, whether Mike or
Dwight, Jr. or himself took them, I couldn't tell you.

Q Do you know how they were taken?

A I didn't witness the samples being taken. I
would assume that they were taken from the feeders and moved
by a scoop or shovel or something and put in a brown paper

bag that I received them in.

Q Now, the chemical Thimet, who manufactures that?
A Cyanamid. |

e American Cyanamid?

A Yes, sir,

Q fou called them forx instructions'oﬁ how to clean

the feed mill?

143

165




H. Jones - Cross 166
L A Yes, sir, that is right.
2 Q- Now, the chemical is sold uﬁder the brand name
3 of Thimet?
4 | A That is right.
5 Q Did you see any Thimet on the farm?
6 A No, I didn't.
7 Q Did you see any Thimet containers on the farm?
8 A I saw a box, a case, you know, that they put

9 the bags‘in. They come so many bags to a case. I saw a

10 pasteboard container that was theﬁe,'but I asked if anything
1 was in it and they said it was empty and I didn't disturb it
12 | because it had about six inches of dust on it, and if somebody
13 had tampered with it, I don't think it would have been in |

14 that condition.

15 Q Did you see any other Thimet on the farm?
' 16 A | No, I didn't see any Thimet then. I saw a
% 17 box. )
' 18 Q Did you investigate to determine whether there

19 was any on the farm?

20 A Hum -- not other than just asking Mr. Doggett

PENGAD CO., BAYONNE, N.J, 07002

21 had he used any Thimet in the last year.
22 Q What was his reply? '
23 L They hadn't, to my knowledge, on the farm in

24 three years.

25 Q Mr. Doggett said it to you?
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H. Jones -~ Cross le7

L A That is what Mr. Doggett told me.
2 ) Q Do you recall what day of the week it was that

3 you found the bag that had the odor in it?

4 f A I do. It was on a Monday because I was on my
5 !way across the road to Jon Boling and when I arrived at the
6 farm it was pouring down rain, quarter to two, and I got to

7 | the meeting at 2:00.

8 ) This was a week after the:incident -

9 | . A Yes, sir, right. |

10 E o -= that caused the cattle to die occurred?

11 A That is right. Approximately a week.

12 Q Did you go into the storage barn on the Tuesday

13 ﬁhen you went to the farm?

14 A No, I didn't go to the home place that day.

15 ) When was the first time you went to the storage
' 16 Larn where you found the bags?

17 A The Monday that we just mentioned whén I was

18 || going to the ASY'S meeting.

19 Q Th:it was the first time you went?
20 A Yes.
21 : o o you don't know what happened in that barn or

22 &hat may have happened before the cattle died?
24 || Q Do you know what may have happened in the barn

25 between the time that the cattle died and you got there to

t
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_ H. Jones -~ Cross 168
1 find the bhag?

9 A No, I don't have any idea. Now, can I just say

3 something?

4 o No, sir.
5 THE COURT: Just answer the question,
| 6 | if you would. |
i 7 THE WITNESS: Yes, sir.
8 ‘ THE COURT: But you can explain your answer.
9 I will allow you to explain your answer.

10

1 BY MR. DELK:

12 Q All right.
13 A I did not go until that datae.
14 Q And the odor was apparent in one of the empty
15 bags that you picked up?
, , 16 A Yes, sir.
. . Q How many bags are there or empty bags on the
é 18 floor?
: 19 A I did not count them, but I would say a dozen
g .0 || OF moxe.
g 21 Q A dozen or more? How many did you pick up?
B 99 A Fpur.
23 Q You picked up four?
04 A Right.
25 o) And there were others on the floor?
146
4. b




10

1

12

13

14

15

17
18
19
20
21
22
23
24

25

A
e
A
Q
A
§dor to it.

. Q-

A

F

0
A

H. Jones -~ Cross
Yes.

Several of them?

| Yes.

You could only detect the odor in one of the

Yes, that is right.

And that was the bag that you -- did you send

that to Richmond yoursélf?_

Yes, sir, I d4id.

Did you send any other bags to Richmond?
No, I didn't send but the one bag.

All right, sir.

I picked up four and only one of them had the

So that is the only one that you smelled?

Only one I sent. I left the other three in

the pile with the rest of them.

Did you recognize the odor when you detected it?
Yes, I had -- from the report knew that --

You knew what to look for? :

Right. |

But you -~

I know what it said. I can't swear that Thimet

was in that bag, but it had a Phorate -- it had an unusual

odor not associated with feed.

b
1
]
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1 Q And you thought it prob@bly was Thimet?
g A I thought it was.
3 Q How strong was the odor out of that bag?
A

It was -- Thimet is a very toxic material. I '
poked my head down into the bag, and when I got to my meeting
I got a headache. My eyes got rad and my throat started
tightening up and I knew that I had breathed in the Thimet.
Not enough to hurt me, but I knew that I had been exposed to
it.

10 I felt like that was the chemical, the same thing we

\ were looking for was in that bag, and this is the bag tha® --

1

12 Q Did you detect the odor before you actually

1 picked the bag up?

14 A No, no, I didn't smell it until I put my head
15 || down in the bag or opened the bag up and took a whiff of {it.

MR. DELK: I don't have any further questions,

; 17 Your Honox.

' 18 THE COURT: Mr. Harris. Mr. Reed?
19 MR. REED: No, sir, Your Honox, we have no
2 questions.

2 THE COURT: No questions?
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22 MR. HARRIS: Let me ask one question.

23

24 EXAMINATION BY MR. HARRIS:

25 Q When this thing first happened, when Mr. Doggett
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came in your office, you suspicioned_at that time a phosphate

or Phorate, didn't you?

A Sir, when he brought the samples in --
4 0 Yes. ‘
° A -~ I smelled all five of them. I mean, normally ‘

]

(When you are looking for a foreign --

Q Yeg, sir.

A - sﬁbatance in a feed, you smell it because I
‘know what qood; clean feed smells liké. - I waan't aware

10l lthe chemical in question was Thimet at that time.

" Qo But it was a chemical?
12 ' A I was identifying in my own words, in my opinion,

13 the feed was contaminated with a chemical.

14 Q Did you voice your suspicion to Mr. Doggett

5 | at that time when he first came in after you smelled --

( 16 A Yes.
70 Q -~ what you thought was a chemical?
18 A I don't remember my exact words, but I said,

19 "Mr. Doggett, it smells liké to me by taking this feed, there

20 | is a chemical here; there is a foreign material here. I

21 || don't know what it is, but it smells strange." He said,

22 || "That is what I am here for. I want you to find out what it

]
23 j‘.s. n

24 ' Q So the first time you saw him, the day after

25

o d

his happened, he realized your auspicion that there was a
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chemical involwved, right, because you told him so?
A Well, I told him it smelled like a chemical
to me. Now, whether or not he was aware of this before he

got there, I don't know.

Q Dpid you tell him it smelled like Thimet?

A No.

Q You deny mentioning Thimet to him?

A I don't —- I didn't know it was Thimet.

Q. I know you didn't, but didn't it smell like

that to you?

A I couldn't swear to it, that it did, because
it is so many materials. Now, it could have been gjazinon
or something else.

Q Could be, but Thimet has a very distinctive
odor, doesn't it?

A When a farmer is using Thimet in the field and
you smell it and see it back on the truck, well, you say,
“That is Thimet." But when you bring some in a bag that is
not marked, I can't sit here and tell you I can identify
Thimet from diazinon.

Q Does Thimet smell different from other chemichla?

A Yés, sir, each chemical has got its own odor,
but I am not --

Q You don't know?

A I don't know the smell of five feed samples and
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say, "You have got Thimet in here."

i) No, that is because you are smelling one.
Could you not distinguish it from the other chemicals?

A Well, it smelled like Q forgign -~ it smelled

like a chemical that should not have been there, but which

one it wvas, I don't know. I didn't tell him in my opinion

it was Thimet.

3 But you told him in your opinion there was a

chemical involved?

)R Yes, sir.
Q That was the first day?
A, Yes, that was the first day that I had any

knowledge of the loss.

1 All right.
A And proceeded, you know, to have the samples -~
0 Then you went out to the barn,'and that was a

week later?

A Well, the report had come back, too.

Q You went back to the farm, and that was a week
later, right? That was the 16th, wasn't it?

A Sir, I went to the f#rm the cattle were being
buried on.

Qe Listen to my question. The next tiﬁe you went

to the farm to look was on the 16th of January?

A I don't remember the exact date, but it was --

. 131
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H. Jonesg - Cross 174

1 it could have heen that long.
] Q Well, it was that morning that you were speaking

3 of that you were able to pinpoint so well?

4 A ~ Yes, sir.-

5 0 Was the 16th, and that was it, right?

6 A It was a Monday.

7 Q That was a Monday?

é A Right.

9 Q We have determined pretty well that that happeneq

10 on the 9th.

11 A Yes.

12 Q So that would bq a week later that you went back
13 out to the farm?

14 A All right, sir.’

15 Q - And that is when you went in and found this

/ 16 || dozen bags of Pro-Blend, right?

; 17 A They were empty bags laying on the floor.

e .

' 18 Q Also bags all around the side, were there not?
19 A You may have some pictures to prove it, but I

20 didn't see a lot of bags around the sides. I saw the pile

21 of bags in the floor.

PENGAD CO., BAYONNE. N.J. 07002

22 0 A pile of bags?
23 | A Pro-Blend.

24 Q Were there any hanging around the sides that

25 you recall?

%
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1 A I do not recall seeing. ?
© 2 4] All right. Just answer my question and that

3] is all. I'm not trying to prove or disprove anything.

4 | I asked you simply if you did see any bags hanging

5 | around the sides of the walls.

6 | A No,\sir, I did not see any bags hanging around

7 the sides of the walls.

8 _ e But at least a dozen bags in the floor?
9 A Yes, sir.
10 Q And you picked up four of them?
11 A Yes, sir.l
12 Q And you sniffed‘them?
13 A Yes, sir.
14 Q You found one that smelled of a chemical?
15 A Yes. |
' 16 ‘ Q Could you identify the chemical then?
17 A ¥No, sir, I could not. It smelled just like --

18 | he told me not to say anything but yes or no -- but with
19 | the Court's permission, “he odor associated in the fourth bag
20 || I picked up smelled just like the odor in the five bags that

m‘ Mr. Doggett brought in my office a week before.

2 || MR, HARRIS: I think that is all. Thank you,
23 Mr. Jones.

24 THE COURT: Anything further?

26 | MR. WOODWARD: - One final question.
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REDIRECT EXAMINATION

BY MR. WOODWARD:

G The bag was a Pro-Blend Southern States bag
that you smelled the chemical odor in? The one that you
sent to Richmond was a Southern States bag?

A Yes, eir, it was a Southern States bag.

Q All right, sir.

MR. WOODWARD: That is all I have. Thank you;

Mr. Jones.

THE WITRESS: I can't swear fifty cents it was

Pro-Bleﬁd, but it was a Southern States bag.

'~ THE COURT: Do you want Mr. Jones to remain?

May he be axcused, gentlemen?

| MR. WOODWARD: I ask he be excused. We have
the right to recall him. He'll be in Smithfield and

he can come.

THE COURT: Gentlcmen, is that agreeable with

you to excuse him on the basis that he will be available?

MR. DELK: Yes, sir. .
MR. HARRIS: Fine.

(Witness was excused.)

THE COURT: Gentlemen, let's take about a five

or ten minute recass.

Jusit a second. '

176




10
11

12
13
14
15
16
17
18
19
20
21

22
23
24

25

MR. WOODWARD: Your Honor, may i ask a question

before you do that?

THE COURT: Just a second. Ladies and gentlemen
of the jury, I realize you don't have a jury room to
go to unless we lock you up back here. I'm not going
to do that. 1If you have to go down and use the bath-
room, whatever, just don't discuss the case among you.
I ask if there are spectators in the courtroom, don't
discuss anything with the jurors since we are in a
very tight situation here with having rooms for people
to go to.

If you will follpw that request, the jurors
can move out.

Just a minute. What is your question?

MR. WOODWARD:, Your Honor, my inquiry -- before
lunch you asked the jurors if they would f£ind out --
we have a number of other witnesses,_and depending
upon how long you intend to go, to détermine the
sequence in which I cali’them.

| THE COURT: Any of the jurors object to éoing
until about 6:30 or 7:00? If you have some problem
now, it might be -~ I thought maybe you'd ;ather'do
it today rather thﬁn tomorrow. quéibly if we go to
6:30 tonight or maybe 7:00, we éan finish this case

tomorrow, hopefully. 'I'm not going to promise that.

i35
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We'll go until at least 6:30 and probably that

will be about as late as we'll want to go. But we are

going that long.

Let's take alout a five minute recess.
Court stands in recess.

{A short recese was taken, a:ter which the trial

continuad as follows:)

MR, WOODWARD: I call Mr, F. C. Griffith,

THE COURT: Mr., Griffith.

F. C. GRIFFITH, called as a witneas on behalf of the

plaintiff, having been first duly sworn, was examined and

testified as follows:

DIRFCT EXAMINATION

BY MR. WOODWARD:

s P P O & D

Q

You are P. C. Griffith?

That is corract.

Mr. Griffith, where do you live?

I live in Richmond, Virginia, sir.

By whom are you employed?

Fmployed by the Commonwealth of Virginia.

What department or division of the Commonwealth

of virginia are you employed by?
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F. C. Griffith - Direct - o 179

A Presently I am employed by the Department of

General Services, Division of Consolidated Laboratory ServioeJ.

| 1) What type of work generally do you do in that
4
capacity?
5 A :
A I am presently employed as an analytical chemist.

My title is supervisory chemist for pesticide residue
analysis.
Q How long have you been so engaged in that type

of work for the state?
10

A Since 1960, sir.
1 1) What type of educational background do you have?
12 A The state requires I have a bachelor's degree

Bl in chemistry.

14

Q " From what university?
15 A University of Virginia.
: 16 Q Have you been engaged in chemical analysis

17 continuously from 1960 until the present?

18 A Excépt for two years when I served in the

19 United States Army.

20 ‘ MR. DELK: Your Honor please, I would

21 '_ stipulate to his qualifications to testify as

22 to the analysis of the materials, if this is what
23 | he intends to testify about. |

24 | . MR. WOODWARD: That is correct.

25 | THE COURT: Mr. Harris?
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MR. HARRIS: Yas, sir.

THE COURT: All right, gentlemen. It is
stipulated his qualifications to analyze materials
for chemical substances.

MR, WOODWARD: Yes, sir.

TEE COURT: ¥Well, he is an expert in that

field. »nll right, sir.

BY.ﬂR. WOODWARD :

Qo © Mr. Griffith, I direct your attention to the
loss of some cattle on the farm of A. Dwight Dquett here
in the Isle of Wight County ;n January of 1978. I ask you
whethe: immediately following that, January 13, 1978, and the
days following, you received a series of samples to be

analyzed by you as a chemist?

A A-series of samplas,'yés. We did receive some
sanples. |

Q Did you perform various tests on those samples?

A Yes, sir. Tests were performed by our

laboratory staff.
0 Now, I helieve there are a number of reports

which you do have relating to that. I would direct your

attention to your records, and counsel for the defendants

have copies of these, service sample 4380?

A All right.
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Q What was the identity of the sample being
tested? | |

A The sample, sir, tested is corn feed.
i _ d Do you have a notaﬁion wvhere it was from?
| A The aaﬁple came from Mr. Dwight Doggett through

the extension service, Mr. Herbert Jones.
MR. V/IOODWARD: You-all have cbpies of these?

| MR. DELK: (Nodding head affirmatively.)

BY MR. WOODWARD:

Q Mr. Griffith, I show you a number of reports
from your office and I ask you if they are ﬁeports to which
you are referring, as well as I?

A Yes, sir. You asked me only about the 4380,

i Q Yes, sir.
i
_ A I have a copy of that. Do you want me to check

my other ones?

0 Mo, sir. Just so_jou and I both have the same
%hing.
| A 4380 is the same.

Q And the identity of that sample as shown 1h your

tecords, and I assume your record there wag --

I A, Corn faed.
Q . Whera does it indicate the source?

- A It indicates from the feed mill for Thimet.
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1 0 That particular sample you were testing corn

2 || feed, supposedly, from a feed mill for the chemical Thimet?

3 A Yes, sir.
4 Q What was the result of the test that you ran?
5 A Our routine procedure detects organic chlorine

6 | as well as organic phosphate pesticides which has been
7 || established by federal and state procedure we use, and it

g | came up Phorate or Thimet, 13.7 parts per million.

9 Q Now, Phorate, that is a generic ngme?
10 | N Yes, it is a generic name.
ﬁ 0 and that product by brand name is known as
12 Thimet? |
13 A It is known as Thimet.
14 Q 1= Phorafe one of the organic phcsphate groups?
15 A Phorate is an organic phosphate insecticide.
16 0 Is it considered a poison?
; 17 " A | Yes, it can be considered a poison.
% 18 0 Now, you indicate that the sample of the corn

19 feed from the feed mil)l which was tested for Thimeﬁ indicated

20 Pherate of 13.7 parts per million.

2 Pased upon that 13.7 parts per million, and further

PENGAD CO., BAYONNE, N.J. 07002

22 assuming a feed composition which I believe you have in your

23 records there, are you able to extrapolate or deduct, for
24 example, in 5,000 pounds of mixed feed, how many. pounds of

25 Thimet would be present?
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yes, it can be done mathematically.

A That, sir, was done by Mr. Paul Erwin, and,

2 Do you khOWthat'the results of that computation
im?
A May I refer to my notes?
THE COURT: Yes, sir.
. THE WITMESS: He was asking whether we are
assuming Thimet iﬁ 10 g. or 15 g.?

THE COURT: Mr. Woodward --

BY MR, WOODWARD:

| e I believe if you will assume 15% granular Thimet

material, which, I assume, iéﬁls Teo

A Now, if we base it, say, on 13 -- 15 parts per
Pillion -
| Q A11 riqht.

A - we are talking of 15%. Approximately half
& pound.

o About half a pound?

.A ' Yes.

Q ~ And subsequently, also in your records there,

Mr. Griffith, did you have occasion to make an examination

in your‘department of another gample of mixed feed? I believe

Lou have it under'servicg sample No. 4373.

A - I do not have -- readily I can pPut my hand on

161
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4373.
0 If I might show you a copy.
MR. WOODWARD: You gentlemen have a copy of

the same document as I do.

RY MR. WOODWARD:

0 Sample 4373. Vas the same type of test run for
Phorate in that particular sample os mixed feed?

A Wait one minute.

o " All right. I realize that you have a number of

sanples. Please take your time.

A Okay. 4373 was a group of five samples.

) Right.

A Nuar group 3 of the 5.

0. All riqght.

A Ones that we ran were No. 3, No. 4 and No. 5.
Q Who ran 1 and 2?

A That would be Mr. Fred Jennings.

Q Mr. Jennings?

A Right. Ran the 3, 4 and 5 tests.

0 Mr., Jennings is here today?

A That is corréat, sir.

0 If you would take in sequence then the samples

that your group ran and if you would go through each one of

the samples as to its identification and the source and
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‘briefly what you ran and whether you found any Phorate

;present there.

R Well now, we have quite a varietv of sourcas.

Could you be a little more specific as to which sample you

‘are referring to, sirz

Q Wihat I'm reading from is we started with 438¢.

I thought you had done the other one. 4380 you indicated

‘Phorate of 13.7 parts per million.

A Yeg, sir.

Q And you extrapolated from that that would give

‘about half a pound of Thimet in a 5,000 pound feed mixture.

A Uh~-huh.

0 Now, the second one, I believe you did, Mr.

Griffith, or your group did is sample No. 4381 and it is

identified as corn feed from the feed box for Thimet. Do

you have that?

A I have that.
Q Did you run a chemical analysis for Phorate?

A e ran a chemical analysis procedure which

detacts Phorate.

Q What were the results as to finding Phorate?
A The result was Phorate 48.1 part per million.
Q “That is about four times -- a little less than

four times the Phorate you found in the corn from the feed

nil1?
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A Ixpress that. Four times -- .

QO About four times more?

A -Fcur times more.

0 Again, that is corn feed from the feed box on
the feed mill?

A - 13 times 4 -- yes.

THE COURT: Mr. Woodward, ﬁhere did that
sample come from? I don't think you identified who
furnished the sample so we can understand it. I don't
understand where it came from.

MR. WOODWARD: You mean how he got it?

THE COURT: What the source of the sample is.

MR, WOODWARD: ‘He has identified it hére,

Your Horor. Thev have the copies he does. The
identity, which I have shown, savs, "Corn feed from
feed box on feed mill for Thimet."

THE COUET: i understand that. I'm asking who
took the sample. Various people have testified they

took samples. Where did that one come from?

BY MR, WOODWI.RD:
Q Where did you get that sample from?

A Same as the 4380. It came to us from the

extension service, Mr. Herbert Jones.

0 Mr. Herbert Jones?
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question.

one.
' MR. WOODWARD: 4380 is 13.7 pﬁrts per million.
MPR. HARRIS: Okay.
MR. WOODWARD: 4381 is the 48.1 parts per
million.

BY MR. WOODWARD:

o

indicates Pro-2lend 50, 1 haaq for Thimet. Prom whom &id you

receive that particular sample?

A

Q

A

0

as to Phorate?

A

A

A}

contain Phorate or not? .

Lok
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THE COURT: All right. That answers ny

MR, HARRIS: 4380 was 13.7, right? The first

Following along there, Mr. Griffith, 4382 which

211 came in the same manner.
From Mr. Jones, as far as you know?
Yes.

What did you detect in that particular sample

Vie: detected no Phorate.

2ve you familiar with the product Pro-Blend?
Vo, sir. | |

Axe you familiér with what its composition is?

No.

Well, you don't know whether it is supposed to

-rﬂlfﬁsl »
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A If it were, sir, they would be labeled on the

Q A Zeed supplement does not contain Phorate as

a chemical matter, does it?

A Not to my knowledce, :ir.

NR. DELK: Your Hcnor, with all due respect
tc Mr. Wcodward and all of us want to move on with
the case and proceed with as nuch dispatch as possible,
but I just want to point out that I hope Mr. Woodward
may Y}« understanding on cur =ide of the case if we
lead <ur witnesses a little bhit more than the Rules
of Evidence normally woul?l allow,

THE COURT: All right,‘sir. Well,‘Mr. Woodwarad,
try to ask questions that -~

MR, JOODWARD: I'm no% trying to lead him,
Your lcnor. that he is telling us is written down.
I've got it 2nd they've got it. He has got it. We
are trying to jet it across to the jury.

THE (OURT: Co ahead.

BY MR. WOODWARD:

g 4323, if you'd examine that service sample,
please.

A Yes, sir.

Q From whom did you receive that sample, please?
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L' The sane a; 4’82 81 and 80, sir, to the best
of ny knowledae.
‘ n And the identitv of thai particular sample as to
ihe gsource? S

A The sou: < as we have it hére is corn feed used

in cow feed.

: 0. Corn ugel in cow feed?
! A Yes, sir.
| n. And again it is the test that you perform

éhemically for Thimet, cenerically known as Phorate?

A Pun that by me aqain, sir. The way that you
used it --
0 is the test again chemically that you per formed

éo detﬁfmine or:detéct Thimet, b? ceneric name, Phorata?
I A Yee, sir.
And in ﬁhe corn which you tested at that time,
iid you fihd any Phorate present? | |

r. Mo, there was nn Phorate détected, sir,

. Refét to service sample No. 4384. I ask vou
érom whom fhat particular sample was received.

L3 The same as the other four samples, sir.

0 What was the idontity of the source of the
particular sample that you did test?

A The identitv 1s peanut vinea, sir,

0 You were testing them for Thimet, again?

. 167
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F. C. Griffith - Direct 190
1' | A Yes, sir.
2 : Q wWhat did you find as far aé_the presence of

3 Phorate or Thimet?

4 | A There was Phorate detected to a level of 02

5 | parts per million.

6 Q0 Is that the tolerance at which you begin your
7 measurement?
e I A No, sir. That is what we consider an analytical

o || theory. FEither see it or do not see it.

10 Q So by that standard, you did not see it?
" A We did not éee it.

12 0 All right.

13 A We do not use tﬁe word zero.

=]

14 Now, the next one X have, Mr. Griffith, is

15 4386. Is there a 4385K?

16 A It could ba, sir, but these numbers are a

17 || sequence of numbers which are all service samples. I'm not

- FORM 740

18 aware of where 4385 is,

19 Qo All right, I'd ask that you exanine your records

2 there, sir. Sample No. 4386; I'll ask you the identity of

o1 what you were testing at that time.

PENGAO CO., BAYONNE, R.J. 07002

- A This is Pro-Blend 50, code No. 4 for organic

- phosphate pesticide.

24 @ Was that received --

A Yes, sir.

25
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Q -~ from Parmers Service Company for testing?
A Yes, sir.
e 2nd in- that particular sample, d4id you detect

‘any Phorate?
‘ A Ve detected no ﬁhorate.' Level of detectability,
.02 parts per million.
e 43877
A That was labeled Pro-Blend 50 with the code

nunber -- would you like me to read the code number?

(a Yo

A All right.

0 That iz a sample again from Farmers Service
iCQmpany?

A Yes, sir.

G 2id you detect any Phorate in that?

T '“hire v'as no Phorate detected again to a level

of 02 parts pexr miliion,
& How, I believe there is one other test that
you pexformed, Mr. Griffith, lab number or service sample

No., 441c.

B Uh~huh.
Q All right.
A dzy I see that instead of looking through my

notes?

Q Y<s., What is that a sample of?

191
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F. C. Griffith - Direct 192

! A That is a sample of feed from the decontaminated

"2 [ mill for Phorate.

3 b Vhat date was that sample taken?

4 r rhat was taken on the 18th of January, to the

5 | best of our hi.cwledge.

6 0 knd after decorntamination of the feed mill, was
7 there any Phorate present?

| : 8 A There was no Phorate detected again to the level

9 || of 02 parts per million.

10 Q © low, Mr, Griffith, :f I may, I éo not have a

1" nunber on this except 57. This is the analysis of the feed

12 residue in the empty Southern States bag.

21 I ask from whon you received that particular feed bag?

13 : A Are you referring to sample 4457, sir?
14 0. I assume SO, fMy_copy is not on this edge here.
15 | It is a test which indicates -- which was referred to Mr.
16 Johnson and y»u, 4457. ' fi
% 17 A, May I se2e what you have, sir?
é 18 Q Yas;
19 A ALl ri.g1;t.
§ 20 0 M. Griffith, referriné to service sample 4457,

22 A That, sir, is a very di€ficult one for me to

23 answer. You'll have to ask Mr. Johnson. I did receive

24 samples. from Mr. Johnson.

25 Y Frdm Mr. Johnson?
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' F. C. Griffith - Direct 193

1 ! . A Yes. Mr. Johnson is the analytical chemist in
|

H

-5 | oharge of the feed and fertilizer section.

3 | 0 . As to sample 4457, what particular test did you
4 perform as to that?

5 A The test that we performed, sir, with the other
mqterialsvpassed through the 40-mesh screen.

7 A Q '~ What did you find as to those materials which
had passed through the 40-mesh screen?

9 A They were analyzed by a procedure which detects

10 organic chlorine and phosphate insecticide. We did detect

" Phorate at.a level of 14,600 parts per million.

12 0 knd that figures out to what percentage of
13 Yolume?' |
14 ! A “hat comes out to 1.46%,
15 Qo Is that a strong concentration of Phorate?
R Tt would depend, sir, upon your definition of

16

17 strong. You lave, say ~- say this is 1/10th of it and you

18 have a figure you gave at least 17 or 48 -- gsome 14,000. I

19 could not ~-

20 Q At 1.46% of Phorate, assuming a mixture -- not

o1 saying that that is, but assuming an even mixture and 1.46%

22 || would indicate Phorate of about one and a half pounds out of

23 || @ hundred, wou'd it not?
2 || ! A About one and a half out of a hundred.

25 o And you indicated again, I believe, Mr. Griffith,
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r. C.  ~iffith - Direct 19

' || ¢hat Mr. Fred Jennings did the test that I erroneously asked

2 || you about?
3 A, vesz, st-. Sammle No. 1l; that was done by

4 | Pred's lab. Ve may have hal a small part in one part of the

6 0 pid ¥ . Johnson perform the microscopic

5 | confirmation of that. '
7 | examination of wha+ was found in the bag? |
|
|
\

8 A To the best of my knowledge, sir, he did.

9 0 All right.

10 A | That is not handled by our laboratory at all.
1 | MR, WOODWARD: Thank you, Mr. Griffith.

12 Answer thaese gentlemen, please.

13

14 CROSE~EXAMINATION

15
16 BY MR. DELK:

17 o 1 hate to go bhack, but the first sample that

- FORM 740

18 you referred to was sample 4380. Am I correct in my
19 recollection that you said that came from Mr. Jones with
20 several other’samples that were consecutiVely nunbered?

21 A "Sir, the way our service samples are handléd.

PENGAD CO., BAYONNE, N.J. 07002

22 they are usually sen’: to Mr. Erwin's office. Before he

’

23 retired, all samples came in and he would handle the service

24 sample book. That ~ccounts for the mnissing number;rwhere it

25 is, 1 have no idea.
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He in turn would put down whogtﬁf report was received
from, who would get copies of it.

7o the hest of my knowledge, these samples did, in fact,
come from Mr. Jones through Mr. Erwin.

Now, whethar it went intc one of the other sections
Ethen to Mr. Johnson, then to Mr, Frwin, the way in which it
was handled, that T cannot answer.

n The last sample that we spoke ahout was No. 4457.
That was the :imple of the residue from the empty bag?
| A Uh-huh. |

Q The last nne that\you talked about, when did
you mae your analysis with the mesh screen and then the
chemic 1 analysis? When did you make that analysis?

k. A1l right, sir. We received that sample in
the re:idue lab on 1/31/78.
| ‘, All right.

k. Ve reported it out on 2/2/78, We received it
on Jahuary the 31st and we reported it out on February the
2nd.

n Pné¢ you have no knowledée of where this saméle
was before you received it on the 31lst?

A Mo, sir, I do not.

o | Do you know whether or not any of thg samples
brough® to you -~ do you know how they were actually taken

from th2 -- how they were actually taken on the site?

123 .
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. F. C. Griffith - Cross 196

A JC sir, I do not know how they were actually
taken.

o Dnas 1% matter how they were taken and is that
important {n moking any judgment as to what the final analyses
mean?

A y=g, sir, it is important.

Q | Noes i- matter as to the training of the person
who takes the sampla?

A That, sir, I cannot answer.

MR. DFLK: I héve no further guestions,

Your Honor, |

MR. RFED: I Jdo, Your Hondf.

THE COURT: All right.

E(AMINATION BY MR. REED:
0 My. Griffith, No. 4382, would you get that out,

piease, sir?

0. ' Identify for me where that came from and what
it was, if you "now? |

A Te the best of my knowledge, sir, it is Pro-Blend
50 V.

0 And to the best of your knowledge, 4id that'
come from the Noarett farm?

3 Yes, sir.
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F. C. Griffith - Cross 197
LI o Did you detect any Phorate in that bag?
2 A No, sir, there was no Phorate detected in that

3 bag, gir, tc a level of 02,

4 i o Nid vou detact any foreign ingredients, and by

5 || that I am referring to fraqgments of straw, peanut redskins,

6 | wood splinters, rodent droppings and burlap or string fibers,
7 | anything of those things in 4382?

8 ; A That, sir, vou'll have to dsk Mr. Johnson. He

9 is the microsconic expert in our division.

10 : N I believe Mr. Woodward asked you about 4386 and
11 ;387. They were two bags of Pro-Blend 50 from Farmers Servicel,

12 | were they not?

13 | | A To the best of ﬁy knbwledge, sir, they aré;
14 | Q. And there was no Phorate detected in those?
15 L A, _ Agaiﬁ,.there was no Phorate detected to a level

16 >f 02 parts per million,

- j ' n With regard to 4642, would you identify that
18 @ample for us, please?

19 | A I'm sorry, sir, I:don't have a copy of that

20 handy. Could you bring that to me?

0 Il | MR. WOODWARD: Can T see a copy of that?
23

24 BY MR. RFED:

25 ‘ Q Would vou identify that fof:thé'jury?




F. €. Griffith - Cross 193
1 A Sample 4642 is really three samples, all of
2 which are Pro-Blend with different dates of manufacture,
3 | aifferent cortro. numbers. | |
4 Q noes it appéar from the document that the
> sanples came fron the Soutliern States mill in Richmond?
6 A Yes, sir. Mr. William McAllister, Southern
7 States Coope:ative, and I assume that is Richmond.
8 0 rach of the three sanples on that document
9 has a difﬁereﬁt manufacturing date, does it not?
10 A - ves, sir. That is what we were furnished.
" Q Did veu detect any Phorate in any of those
12 sanples? |
13 A None of the three samples analyzed contained
14 ary Phorate at a level of 02 parts per million.
15 ' Q2 All right. I guess that is all the questions
. 16 I have on the samples.
.é v I would like to ask you abou£ éhorate itself and
é 18 particularly with regard to its toxicity and perhaps you
f 19 might just tell the jury how toxic it is, both in relation
g 20 | ¢5 other chemicals such as Kepone and also from the standpoint
g 2 of how long it would retain its toxicity, for inﬁtanco.
: 22 A I ~--
23 THL COURT: He stated to me, gentlenen,
24 before he answers the question he should qualify
2 himself to anawer it. He stated he has only been
&
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F. C. Griffith - Cross

qualified to analyze, to make chemical analysis,
and he wants to qualify himself prior to answvering
- the cuestion.

ME, WOODWARD: I amssume if he can answer the

question, then he is dualified to answer the question.

T COURT: ESti;ulste the qualifications if
vou feel qualified tc inswer. |

TIRE WITNESS: I Qo Eéveva Master's Degree in
toxicelogay ‘rom MCV as well as a PhD level in
pathnlogy from MCV.

THE COURT: Mr. Woodward, it is stipulated.
e feels like you are gualified; I won't proceed, I
won't rocuire any further qualification.

MR, ®NED: I1'11 just aek one question at a

Ctime.

BY MR. REED:

0 " How toxic is Phorate in relation to other

chemicals with which most paeople are familiar?

A The toxicity of Phorate -=- I know a lot of
people use the: terms very toxic, super toxic, extreme toxic.
We would generally classify it as a super toxic compound.

A super toxic compound is in the range of .5 milligrams of
body weight, lethal dosage to kill 508 of test animals within

one week.
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F. C. Griffith - Cross
A compound such as parathion would be in the extremely
toxic group of 5 to 50. The 50 to 500 would include

compounds like K¥epcre at 113; DDT, 1l12. It would also

include thinge 1ike aspirin which would be around 300 milligraLs

per kilogrem. We nre talkineg abngt a bottle of aspirin, say,
60 milligrams, 0 dapsulesf Ya that what you are looking
for, counselor?

0 Yog, ir.

) 3 Some of the things we are talking of would be
like aldrinwhich has been used in the corn area, 16 to 46
milligrams per kilogram of hody weight to kill test animela
in a short period of time. |

70 brinc this down into other types of chemicals that
are toxic, you may not consider vitamins, vVitamin B-12,
would be in tkat croup of super toxic,

e are tal¥ing of a group of compounds here that we
are talking about a drop or lass would kill. When we are
talking of 5 to 50, we are talking ahodt}anywhere from, say,
several drops up to a teaspron. We go from 50 to 500 we are
talkine about a teaspoon to an ounce.

e All right, sir. How long does Phorate retain
its toxicity? |

A E long does it take to ~-

- Q Eow long would it retain this level of toxicity

you have just dnscribed?
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A As lonyg as it is in intact molecules; as long

as it stays as Thorate. Put it out there, there is a chance

it will break Juwn in a very short tiﬁe reriod to other
mclecules,
0 | fo 1f T dropped some on the floor and it stayed

in a pile, how Tong would it stay toxic?

A | I would depﬁnd on the amount of moisture in
the room; it would dapend on the amount of sunlight that
would hit it. It is not a cut and dried'answer I can give
you. low longy is Xepone gqoling to last in the James River?
I have no idea,

MR, REED: That is all I have, Your Honor.

THT COURT: Mr. Woodward?

MR, TWeODWARD: I have no further questions.

TR COURT: 211 right; sir. Do you need this
witnass any further, gentlemeh?

I'1l have to asy wvou %o stay, if you will,
and pleas2 don't disguss your tastirony with any of
the other witnesses. TPossilly we can release you
later. |

FR. WCODWARD: I would think so. There are
sevéral wthar chemists. »

(itness stood aside.)

THE COURT: <Call your next witness, Mr. Woodward.

MR, WOOUWARD:  Call Mr. Fred Jennings.

5479
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THE COURT: Mr., Pred Jenninqé, Sheriff,

FRFD A. JENNINGS, JR., called as a witness on behalf

of the plaintiff, having been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR. WOODWARD:

? o P © PV

Service.

Q

A

o

A

You are Fred Jennings?

Yes, sir.

Mr. Jennings, where do you live, please?

I live at 8220 ireton Road, Richmond, Vifginia.
By whom are you employed?

Virginia Division of Consolidated Laboratory

Is that part of the Commonwealth of Virginia?
Part of the Commonwealth of Virginia.
What sort of work do you do for them?

At the present time I am section leader of the

ADC laboratory and formulations lab.

o

A
1]
A

Are you a chemist?
Yes, sir.

How long have you been a chemist?

33 years, sir;

180
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F. A. Jennings, Jr. - Direct
o What is your --

MR. DELK: If Mr. Woodward is going to have
him testify as to chemical analysis of the various
samples here, I would stipulate that he is qualified
to testify aé to that.

MR. HARRIS: Yes.

THE COURT: 1Is that all he is going to testify
to?

MR. WOODWARD: That is it.

THE COURT: It is stipulated he iz an expert
with reference to.chemical analfﬁis and substances.

Proceed.

BY MR. WOODWARD:

Q Mr. Jenningé, I refer you to service sample
No. 4373, if you have that reporﬁ in your record.

A Yes, sir.

0 Do you have the two-page report there?

A Yes, sir,

Q You do? Service sample No. 4373 which consists
Eof five samples. Mr. Jennings, from whom did you receive
this particular sample? |
| A I received this sample from Mr. Paul Erwin.
'He then was deputy director of the productivity section.

Q Do you know whether these are samples which were

181, .
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received from Mr. William Simmons?

A I believe those samples came from Mr. Jones, sir.
Q Mr. Herbert Jones?

A | Yes, sir.

0 Mr. Erwin was the overall head of your departmend

at that time?

A - That is correct.

0 pid you receive it in normal course?
A Yes, sir. He just gave them to me like he

ordinarily would do.
Q I would ask that you examine your records there,

pleaée, and sample No. 1 which shows mixed feed.

A Yes, sir.

Q Tell us what test you perfo;med at that particulgr
time.

A Well, we prepared the sample and we ran the

analysis by infrared GC and mastic petrometer. We also took
some of the flakes and but them under a microscope and
compared them with some other Thimet granule samples, and
they matched.

Q The Thimet that you found in the sample ﬁatched j

the Thimet that you had for comparison?

A Yes, sir.
0 Thimet is the same thing as Phorate? Phorate
Qenerically?

o 182
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A Yes, sir.

Q Is that one of the o:ganic phosphate groups?
A Yes, sir.

Q Did you find Thimet or Phorate in that sample

No. 1 mixed feed?

A Yes, sir.

Q What was the average parts per million which
you did find?

A 75 parts per million.

0 Would you, Mr. Jennings, extrapolate, assuming
5,000 pounds of mixed feed, how'many-ﬁounds of Thimet or

Phorate would have been in that 5,000 pounds?

A Sir, I d4id not do that. Mr. Erwin did that.

o ‘Mr. Erwin did?

A Yes, sir.

Q Do you have the results that he performed?

A I have it right here.

Q And you are familiar with»that computation?

A Yes, sir,

Q Is the computation there correct?

A . As far as I know, it is correct.

[+ I How many pounds of Thimet, assuming the mixed

feed sample of 5,000 pounds woﬁld have been based on the
75 parts per million found in the sample?

A About 2 1/2 pounds.
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0 In 5,000 poundse?
A Yes, sir.
Q What is the acute lethal dose of that

particular chemical?

A It is about 2 to 4 million grams per kilogram,
sir.

Q V if you assumed that cattle have an average
weight of 750 pounds, about how many pounds of feed would a

head of cattle weighing that eat to get the lethal dose?

A About 20 pounds.

Qo Lethal dose of 50 is what exactly?

A 8ir?

Q Lethal dose of 50 again?

A It is about -- I don't quite understand your
question.,

Q Well, as a lay person, let's see if I understand
the chemical term.
MR. WOODWARD: I don't mean to lead him,

“t is right in the report.

BY MR. WOODWARD:
¢ Lethal dose of 50 ~-- as I understand, Mr.

Jennincs, the level at .which 50% of those animals will be

killed?

A That is right.
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vQ Now, sampie No. 2 that you performed'under
service sample 4373 showsvmixed feed; Did you ﬁest that
;for Phorate? 4

A ‘Yas, sir, we tested that, but it was rather
Bifficult to‘actually,quantitate to say exactly what it was.
It was right down to the véry low rangé. We knew it was
there, but rea'ly it was very difficult to calculate it and

give a specific figure for it.

| Q Sample No. 3 indicates mixed feed. Did you
test that?
A We tested that, but we could not f£ind any

Phorate or Thimet in it.

Q Did you test the sample No. 4 called grain corn?
A Yes, sir, we did fhat and found nothing in it.

0 pid you tesﬁ Another sample called grain corn?
A Yes, sir. No pesticides detected in that.

Q | I believe they were the tests that you did

perform in relation to this, Mr. Jennings?
A Yes, sir.
MR. WOODWARD: Thank you very much.

MR. DELK: I have one question.

CROSS~EXAMINATION

BY MR. DELK:
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Q In sample No. 2, the reason the amount of
Phorate could not'be,quantified is because it was so small,
is that correct?

A That is correct.

MR. DELK: That is all I have.

THE WITNESS: Yes, sir.

MR. DELK: Thank you.

" MR. HARRIS: I have nothing.

THE COURT: Any further questions, Mr.
Woodward?
| MR. WOODWARD: No, Your Honor.

THE COURT: Thank you, Mr. Jennings. You
can step back out. I take it they are going to
want you to stay for a while.

(Witness stood aside.)

THE COURT: Call your next witness.

MR. WOODWARD: Mr. Johnson.
JAMES 2. JOHNSON, JR., called as a witness on behalf

of the plaintiff, having been first duly sworn, was

examined and testified as follows:

DIRECT EXAMINATION

BY MR. WOODWARD:
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J. A. Johnson, Jr. - Direct

Would you state your name, please?
James A. Johnson, Jr..

Whefe do you live, Mr. Johnson?
4004 Cary Street Road in Richmond.
By whom are you employed?

pivision of Consolidated Laboratory Services,

Department of General Services, State of Virginia.
|

What type of work do you do for them?

I an the supervisor of the feed and fertilizer

Are YOu a chemist, also?

I am,

How lonthave you been a chemist?

In the state analytical lab, since 1941.

MR. DELK: Your Honor, the same stipulation

I had previously made if he is going to testify as
a chemical analyst.
THE COURT: Is that what he is going to
testify to, Mr., Woodward? |
MR. WOODWARD: That is right.
MR. DELK: Certainly stipulate he is qualified.
THE COURT: Defendants stipulate that Mr.
Johnson is qualified.to give expert feétimony as far

‘as chemical analysis, substances and procedures.
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1 BY KMR. YOODV-ARD:
2 Q Mr. Johnson, I direct your attention to service
3 sample No. 4457. It has been identified as the feed bag.

4 Did you examine the empty Southern States feed bag?

1 5 A Yes, sir.
6 Q Do you have the feed bag?
7 A I have the sample. I was asked to bring it,

8 and this is the remainder of 4457.

9 ) Q The remainder of the feed bag?
10 A Yes, sir.
1 Q. From whom did you receive that particular

12 feed bag?
13 A This was received from Mr. Erwin. At the time
14 he was in charge of the bureau. It came to me from Mr,

15 || Exrwin.

16 0 Was it received by him from Mr. Herbert Jones?

17 A I have the note in the file here that indicates

< FORM 740

18 from Mr. Jones, that it was sent to him,
19 Q Now, this particular feed bag that you have
20 || there, is that identified as a Southern States feed bag?

21 A I believe so. You may examine it if you like.

PENGAD CO., BAYONNE, N.J. 07002

22 || I believe it has the stipulation.

23 o] I'm just asking you from your recollection.

24 A From my recollection, it is.
2 Q Did you conduct a microscopic examination of

- 188 -
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'J. A. Johnson. Jr. - Direct

" ithe small quantity in the bottoin of that feed bag?

A I did.

0 And approximately how much residue of material
aid you find in the bottom of that feed bag?

A - Approximately 10 to 15 grams. That is about
half an ounce. |

(1} 1f you would show me with your hand how much
that would be.

A Perhaps a tablespoonful or a little more. I

!
¥

have most of it again in here.

Q About a tablespoon?
A Yes, sir.
¢  And you took that tablespoon and then conducted

your microscopic examination?

! A I did.

‘ @ ' What did you find in your examination as to
éhe properties of the particles which you found?

| A I found residue in there that was foreign to
%ead ingredients and that agreed appearancewige with the

material that was found in a sample that we had previously

?un.
Q Is that the one from the feed mills?
A Yes, sir.
2 Now, did you f£ind any ﬁaterials'whlch were

_similar to and consistent with the type of materials

¥
'
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supposedly in the bag, a feed supplement?
| A = Yes; sir, I d4id.

Q There were particles consistent with that?

A Yes, sir.

'Q | Were there other particles inconsistent with
that? | |

A | Yes, sir, there were, also.

0 What particles did you f£find?

A Rgferring to originai noteﬁ, in addition there
were othar materials not usuallf seen in commercia;veamplea.
These included fragments of straw, p@anutvredskins, wood
splinters, full rodent excretia and mass of fibers and
string resembling those from burlap bags.

Q »'Whgt are peanut :edskinu?

A . The outer shéll just over the nut. The red
coloration of the peanut nut itself.

Q- Is that as I would eat it?

A It pops off. You would eat it if you ate it
without hulling it.

0 whreﬂthese redskins that color, the same as
when one shells the peanut?

A - They were small ftaémenﬁa.

0 Could you tell whether it came from Sggnish
peanuts or regular peanuts?

J. A. Johnson, Jr. - Direct

A I couldn't tell. There were just small fragments.

21.
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J. A. Johnson, Jr. - Direct

0 All right. - Now, after yoﬁ.detafmined these
-particlos which are inconsistent with.the properties of

those that were supposed to be in there, did you make Aﬁj
tests to determine whether there was any Phorate present?

A A portion of the samples, the ones that
containedvthe highest éoncentrntion, was sent to another
iaboratory:and‘tests for Phdrgte were made at that time, yes.
1} Was that conducfed by Mr, P. D. Griffith vho

just testified?

A Mr. Griffith's laboratory, yes, sir.
Q In fact, Phorate was found?
A Phorate w&s»found and,sb reported on his roport.

MR. WOODWARD: Answer these gentlemen,

CROSS~EXAMINATION

|
| , ,
"BY MR. DELK:

0 Mr. Johnson, did you scrape all of this material
out of that bag? How did;you get it out of the bag?
A Simply upended the bag over a piece of Kraft

paper and shook it.

Q S0 there could stillibe residue in the bag?
A There may be still traces of it,in there, yes.
Q How 4id you a:riﬁaﬁit ~= you mentioned that the

matetialnthat?youureferted.to Mr. Griffith for his chemical

.. 191
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J. A. Johnson, Jr. - Cross 21‘

analysis was the material that had the highest concentration

-2 of foreign substance, is that correct?

3 - A | That is correct.
4 Q How much of it did you forward to Mr. Griffith?
5 . L. There was approximately two grams, I believe,

6 one and nine-tenths grams was the sapple that was sent up

7 to Mr. Griffith's laboratory.

8 Q Do you consider that representative degree of
9 concentration of the material in the bag?

10 A Hum -- no, not necessarily. gWh;t I did wvas %o
11 || send to him the fact that I had sieved the samples through a
12 | 20-mesh and 40-mesh and so forth and the fraction that

13 contained the highest percentage of this foreign material
14 | was sent up for anaylsis.

15 Qo You have no idea as to ~- striké that question,
16 please. H |

17 MR. DELK: I have no further questions.

- FORM 740

18
19 _ REDIRECT EXAMINATION
20

21 BY MR. WOODWARD:

PENGAD CO., BAYONNE, N.J. 07002

22 May we see the bag, please?

23 Wbﬁld you like me to open it?

24 Yes, sir, I would.

P P P ®

25

I would suggest that you handle the contents
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with caution. I mean, any Phoraﬁe is quite toxic.
@  Save us that. All I want to know is whether

it is a Southern States bag. You don't even have to take
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it out.
A (Removing bag from plastic containér.)
Q We have got the same size bag, don't we?
A It appears to be a size 53 on yours.
Q Yours haé Qot SOutherh States on it, just like

;this one?

- A Yeas.

MR. WOODWARD: I ask that that be introduced
as Plaintiff's Exhibit No. -- whatever the number is.

THE COURT: Let's let him wrap it back up in
the,céllophane. |

MR. WOODWARD: Yes, sir, I'm in favor of that.

THE COURT: You just afe asking for the bag
to Ee introduced, Mr. Woodward?

MR, WOODWARD: Yes, sir.

THE COURT: All right, sir. I don't think
he wante the samples.

All right, gentlemen. Mr. Woodward has requested
the bag to come in. No objection, or is there any
object;on to the bag?

MR. HARRIS: Subject to it being tied in later.

I assume that it will be.

fligéka.
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J. A. Johnson, Jr. - Redirect

MR.

MR.

MR,

WOODWARD: Subject to what?
HARRIS: To it being tied in later.

WOODWARD: I think it is tied in already.

Mr. Jones has testified.

MR,

MR.

HARRIS: I don't think so.

WOODWARD: He téstified that he sent it

to Richmond.

MR.
We have no
it will be
MR,
MR.

MR,

HARRIS: That is all that's been done.
objection at this point, assuming that
tied in, the chain will be established.
WOODWARD 1 I’am offering it.
HARRIS: For identification.

WOODWARD: I am offering it to be admitted

in evidence by having been established by Mr. Herbert

Jones who testified that he took thg bag and forwarded

it to Richmond and based upon the testimony of this

gentleman from whom it was received.

MR.
nor has it
THE
up outside

MR.

HARRIS: The baq has not been identified
been identified by Mr. Doggett.

COURT: Do you want to take this motion
of the presence of the jury, gentlemen?

WOODWARD: I'd like to if it's going to

be some question about the bag.

THE

COURT: Let's take the jury out.

(The jury retired to the jury room.)
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J. A, Johnson, Jr. - Redirect

(Proceaedings in the courtroom out of the
presence of tlie jury:)

THE COURT: vAllvright, jir.' ‘State your
objection to +he bag éominq in, please, Mr. Harris.

MR. HAFRIS: If Your Honor please, I would
object at thi: point to the bag being accepted as the
bag that was ‘he culprit in this case. It has not
been tied in either by Mr. Jones or by Mr. Doggett
as being the bag that held what;veé he put in the
mixture on that particulﬁr day.

TﬁE COURT: I don't follow; I don't follow
exactly what you are sgyinq now.

MR. HARRIS: This bag has not been identified,
Youf Honor, bvar. Doggett as being the bag that he
used at that time.

THE COURT: Well,vthe jury ie going to have
to decide that. It is not a question for me to
decide, about this bag coming into evidence. The jury
is going to have to decide that fact. But what is th§
other part of the objection?

MR. HARRIS: I assume that the chain has been
established as far as from Jones to Mr. Johnson.

THE COURT: I think it has sufficiently for
that type of case, gentlemen. Y don't know.

MR. HARRIS: But not prior to that time.

195
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J. A. Johnson, Jr. - Redirect 218

1 Mr. Jones going out there and this being the bag
2 that was the culprit in this case.

3 ‘ THE COURT: That, gentlemen, is going to be
a matter of argument as to whether the contentas of

this bag was poured into that mixer on that particular '

6 day. That is cértainiy a matter of arqument and that
7 is something that the jury is going to have to decide.
8 Other than that objection --

9 MR. HARRIS: I think that is it. .

10 THE COURT: X am going to allow the bag to

" come into evidence, but I understand what you are

12 saying. You don't stipulate that is the Sag; certainly
13 you can arque that.
14 This bag, a Southern States bag from which
15 this witness, Mr. Johnson, had as a sample will come
16 in as Plaintiff's Exhibit No. 4.
_% 17 (Southern Statesxbag w@s recgivéd in evidence
é 18 and marked as Plaintiff's Exhibit No. 4.)
19 THE COURT: All right, gentlemen.
§ 20 ' MR. WOODWARD: Your Honor, I assume by your =--
g 21 THE COURT: Call the jury back in, please, sir.
: 22 MR. WOODWARD: You have admitted it? The chain
23 of evidence yéu are satisfied withé
24 .THE COURT: I don't think there.was any
25 objection about that.” The objection was raised that --.
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J. A. Johnson, Jr. - Redirect

.well, it is on the record what the objection is,

MR. HARRIS: Yes.

MR. WOODWARD: I understand.

(The jury returned to the jury box.)

THE COURT: Ladies and gentlemen of the jury,
since the ruling has been made outside of your presence,
j the bag was accepted into evidence as Plaintiff's

Exhibit No. 4.

i  Proceed.
MR. WOODWARD: I have no further questions

| of Mr. Johnson.

THE COURT: All right, gentlemen. Any questions?
RECROSS-EXAMINATION

BY MR. DELK:

: 0 Mr. Johnson, did you notice an odor when you
i
first encountered the bag?

A Yes, I 4id.

Q Was it a strong odor or hpw would you

characterize it?

{
‘ A It was a strong odor, quite typical of this
identified pesticide. The whole sample just reeked of it.

| ) Does the bag still have the present. odor or not?

A T didn't notice it, but I assume that it does.

| | o - 197.
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J. A. Johnson, Jr., = Redioss

I opened it just at_that time. X wa§ nét particularly
smelling 1it.
MR. DELK: I'd like to ~-
MR, HARRIS: Little vials.
~THE WITNESS: I have them up here if you

want them.

BY Mé. DELK:

Q I'd like to see the vials that you referred to.

A This is what the remains of the 20-mesh and
this was the empty bottlg from the 40-~mesh.

Q These are large pill ﬁottles?

A This is the debfis that was found that would not
normally -- is not normally seen in feed or a portion of it.

0@ . What are these courser materials? What do they
consist of? |

A A numbar of Aifferent feed ingredients. Soy

bean meal with soﬁe.hulla; You can see the straw, a fragment
in there; it is not unusual, feed components.

Q Now, the debris, what does that sample consist
of, debris consist of?

A Tﬁere is in the report there some fibrous
materiale; There is gpdéht'excretia, fragments ~-- rodent

excretia fragments. There might be some small fragmoﬁta of

peanut redskins.

7 198

22




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

| hat looks like -- is that hair or 18 all of that burlap

;, " J» A. Johnson, Jr. - Recross
|
l

0 . Is that a feather there I see?

‘A I did not so identify it.
E ) Does that look like a feather in there to you

in that vial?

i

A Not particularly. There may be one in there.
Q This gray object down at the bottom.
A . We can perhaps see bhetter outside of it.

 THE COURT: Would you like a piece of paper?

»MR; DELK: Let me get another piece of paper.

%BY MR. DELK:
i
L

0 Does the debris have the same odor of Phorate?
A Same odor of Phorate.
. Do you see a.f-_doesythag appear to be a feather
in there? | ‘
| A | That is a feathe:, yes.
i Q. Can you idéntify what type of bird that may

have coma from?

| A It is similar to a pigeon feather, but I couldn't
be specific.
P

'g 2 pigeon feather? Now, is all of the material

Fwine?
i A It looks to be a fibrous material such as you

Would £ind in burlap or perhaps in certain types of aiting. .
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J. A. Johnson, Jr. - Recross

Q .. Can you identify where you might find the
fibrous materiai in the same condition as you see it here?

A I have no knowledge of where its origin might

have been.

0 -Does that look like burlap twine?
A It is very similar to burlap material.
ﬁ ‘ What would you have to do to a nection‘ofv

burlap bag to make it look like_thé material in the debris?
MR. WOODWARD: I object to that. He is

asking this gentleman to speculate on a lot of thinQa
that are outside the province of chemistry. He has
testified as tkohat it is.’
R : THE COURT: I allowed you to identify all these
subgstances. I'll let him answer it if he can, Mr.
Woddward.

'MR. WOODWARD: I have no objection.

BY MR. DELK:

Q Does it appear that the burlap has been

completely and totally unraveled and separated?

A It is a mixed product. It could have come from

a burlap bag; it could have been unraveled burlap twine,

string, rope.

Q It could be from a rat'dxnoat, couldn't it?

A It could.

200 ,
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J. A. Johnson, Jr. - Recross

MR. WOODWARD: I object to that, Your Honor.

TEE COURT: He is on cross-examination.

MR. WOODWARD: If he knows. JIt could come
from my house. If he knows, though.
| ~ THE COURT: All right.

VR. DELK: FRe is an expert. He is entitled to
hypothesas.

THE COURT: 1I'll let him answer.

IBY MR. DELK:
0 : Could it have come from a rat's nest?
As far as Y know, it could have, yes.

0 When you shook the bag, did the debris come out

1ntertwined and in a lump as it is in the vial?

| A This perhaps could be concentrated to some
bxtent because it was put on.the sieve and ehaken and would
Eend to clump ’n the sieve,
! Q So in addition to peanut redskins and straw and
%urlap material and rodent excretia, we also have feathers,
ﬁird feathers?
R There is a bird feather in there, yes. Straw.
v And also string that is not exactly burlap, {ie

l
Tt not? White string and red string?

A Uh-~huh.

I | - ,
! Q Do you see anything else in there that was not

;' . . 201
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J. A. Johnson, Jr. ~ Recross 224

enunerated in your raeport?

A Well, I see nothing significant in there that
might not have been. 211 of this debris is not a normal
component of cormercial feed.

e And this debris is the same debris that we huve
been t#lking about here; is the same debris that you had
analyzed in your report numbered 4457? Is that the sample
number, 44577 Is that correct? | |

A Thaw is correct.

10 Mik. DELK: Your Honor, I ask to introduce

" as Deferdants' Exhibit No. 1 -~ I suppose it would

12 be Mo.. 2, the debris sample from the vial.

3 ‘ MR. WOODWARD: I have no objection.
14 " THE COURT: All right:‘ If you will get it
15 back in the sample jar, the debris will come in as
. 16 taken from the sample numbered 44157 --
17 | MR. DELK: I believe that is our Exhibit No. 2.

18 THE COURT: frarmera Service Company  Exhibit

f 19 No. 2.
g 20 ' (vial coﬂtaining debris was received in evidence
g 2 and marked as Defendant Farmers Service Company Exhibit
: 22 No. 2.)

z MR. DELK: That is all the questions I have,

24 Your Honor. ‘

25 THE COURT: Any bther questions fdrithis witness,
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J. A. Johnsgon, Jr. - Recross

| gentlemen?

t v MR. REED: Yes, sir,

{

"EXAMINATIOX BY MP, REED:

i o] Mr. Johnson, how many sealing marks does that

bag have in it, the bag that was subject to 44572

A How many?
0. Sewing marks across the top.

, A I have no idea. I did not examine the bag
1 ,
_that closely. “
! v} Could you tell by looking'at it right now?

n I don't ¥now. I do not normally erxamine
evidence for that. Yocu can certainly examine it to see if
lit shows any sewing marks.

l o Mo, that won't be necessary, Mr. Johnson. Did

"you have anything to do with sample 4642?
| .

A 46427
: n ' th-huh.
A I havp no reports.on those that I made.
0 This is the one that I am referring to.
' A This is -- original --
‘ 0 Uh-huh. |
‘ A Hum.--
i 0 Did you have anything to do with this?
A No, sir, I 4id not.

. 203
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" microscopic examination, yes.

pesticides. We identified it with Thimet. We segregated a

J. A. Johnson, Jr. =« Recross 22/

Q Well, one last question. Are you familiar
with mineral salt and its appearance and the appearance of
mineral?

A It is the normal thing that we look for in our

o You are familiar with what Thimet or Phorate
looks like?
A ‘When we first found the foreign material in the

original sample, we recognized it as not being a normal
feed ingredient.

We went and got authentic specimens of the various

portion of the sample and sant it up for chemical confirmatiorg.

e In your opinion, does mineral salt resemble
Phorate?
A In my report I stated that it superficially

rasembled some of the phosphates that are used in feed
materials. It is different in color and form and texture.
That was merely meant to give a word picture to someone who
is familiar with the nhosphates.

II did a chemical test for phosphates on this material
and it was negative.

" MR. REED: That is all I have.

REDIRECT EXAMINATION
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J. A, Johnson, Jr. - Redirect

BY MR. WOODWARD:
Q Again, Mr. Johnson, just so there is no

misunderstanding, tie analysis of this sample was conducted

by nl!ro Fc Cc Gri""‘:.i\‘h?

A | 'sz IS Griffith’s,laboratoiy, yves, éit.

Q - Mné ou conducted the micrOSEQpic examinatidh?
A Tha: ir true.

o And‘his report indicateé they found Phorate in

what you give them?
A Yes, sir.
MR, W!bDWARD: 1 have no‘further questions.
THYL C.ORT: Any further queﬁtions, gentlemen?
MR. EKLZD: No.
THE COLRT: You can step down. You can take
these samples with you, sir, that were not introduced.

- THE VITNESS: Dispose of this?

" HE COtRT: Vel ., throw that away.

{R., WOODWARD: I would ask to introduce them
with that. 1If we are going to have one, let's have
them all.

THE WITNESS: This one has some splinters and
.stuff in it.

THE COURf:: Do YOu'wané all of this in, Mr.

toodward?

MR. WOODWARD ¢ Well, if you have got one, I

205 .
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J. A. Johnson, Jr. - Redirect

don't know why we need the one --

THE COURT: There has been no examination about
what eaéh vial contains. If you want them in, we'll
put ther in.

MR, WOODWARD: Mo, sir, it doesn't make much
difference.

THE WITNESS: Do you naed me any further?

MR. WOODWARD: No, sir, I don't think so. I
have examined, as have defense counsal, three state's
chemists; Mr. Griffith, Mr. Johnson and Mr. Jennings.
Also heve Mr., G. A. Pearson. I would like to examine
my records'a rnoment to see whether there is any other
test other than the ones that these three gentlemen
have testifinad about.

THE COURT: If you will go outside and wait,
maybe wé can excuse vyou.

MR, VIDODWARD: Excuse ne.

UL COURT: 211 richt, call yvyour next witness,
Mr. Woodw=rd,

(®Witness stood aside.)

MR, WOODWARD: Your Honor, I would ask that the
three gtate chemists, Mr., Griffith, Mr. Johnson and
Mr. Jennings and further, Mr. G. A. Pcarson,whovhas not

been called 18 a witness, ke axcused at this time

unless they have some objection to it.
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THE COURT: All right, gentlemen. Do you have
‘any. objection? |

MR. HARRIS: No. We subpoenaed Mr. Pearson.

TIE COURT: All right, sir. All the witnesses.
How abo '+ the other three?

fR. HAPRIS: We subpoenaed all of them, as a
natter ¢f fact. I am coing to call them.

THE COURT: Do you objecﬁ? Do you want all of
theﬁ to stav?

MR. HARRIS: Yas, sir.

THF. COURT: Excuse me. Call your next witness
Mr. Woodward.

MR. WOODWARD: = Call Mr. Robert Taylor.

ROBERT TAYLOR, ~alled as a witness on alf of the

plaintiff, having keen firat duly sworn, s examined and

testified as follows:

DI FXAMINATION

‘BY MR. WOODWARD:
0 You ap@ Robert Tavlor?
A Yo, sir.
¢ Mr. Taylor, do you live at Rouéé 1, x 406,

smithfigfar

207
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| ' 235

1 (A short recess was taken, after which the
) rial continued as follows:)
3 THE COURT: Mr. Woodward, your next tness,
|
- |
4 please
5 MR. DWARD: Next witness, Your Honor, is

the plaintiff h elf, A. Dwigh¥ Doggett.

, THE COURT: Mx, Dogqett.
|
8
9 A. DWIGHT DOGGETT, € plaint®{ff, called as a witnecs
10 on his own behalf, bng been first du sworn, was

" examined and tes ied as follows:

12

13 DIRFECT EXAMINATION

14

5 MR. WOODWARD:

You are A. bwight Doggett?

Yes, sir.
17

- FCRM 740

8 Mr. Doggett, where do you live?

P » P

07002

" Route 258, Smithfield. About half a mile up

towards Smithfield.
20

’ What sort of occupation are you engaged in?

PENGAD CC., BAYONNE, N.J.

A Farming.
22
” e How long have you been a fzrmer in Isle of wight
County?
24
A Since 1946.
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A. D. Doggett - Direct

l
! o - In your farming operation do you have occasion

Lo raise cattle?

! A Yas, sir.
E ] Prior to January of 1978, for approximately how
long had you raised cattle? |
 , A To any extent, since 1952,
Q ‘ In fhe raising of cattle, what do you do to

raise the cattle? What process is followed to get them to

market from the time that you get them until the time they

go to market?
A I have brood cows. The cattle -- you raise <hem

|
|
|
|
|
|
|

qntil they are up about 500 pounds and put them on a lot,
f .

ﬁeveral feedings, and carry them the rest of the way.
‘ Q The cattle that died on January 9, 1978, were
what type of cattle?

|
! A They were cattle being finished for market.

Q ¥hat was the approximate --
A Steers and heifers. f
Q Steers and heifers? For the benefit of the jury,

i
what is the difference hetween a steer and a heifer?

A A heifer is a female and the steer is the male.

Q ' Mr. Doggett, the cattle which died, 66 head,

on January 9, 1978, what was the approximate average weight

oé those cattle on that déte?‘.

A I ‘would say approximately 750 pounds to be

<9
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2. D. Doggett - Direct

conservative. Might be a little larger. I slauchtered one
on Dacember 10+h or 12th to have for my own use which weighed
800. That was a month earlier. But to be conservative,
I'd say 750 because there were a few smaller ones in the
field. |

Q. Cn January 7th and January 9th, 1978, who
handled the feedina operations for you?

I nwight, Jr..

0 ¥Vas anybody else involied in it o:her than
him? |

A No.

0 that was the first occasion on January 9th, 1978,

that you were aware that anyéhing was wrong with your cattle?

A About 4:30, before I was qetting ready to go
in, I rode over there as I did every day. I ride a couple
of times. I had a path down by the lot and I enjoyed looking
at them.

My boys were working on a house. I said, "Don't stay
up late at nicht. TIt's cold, I'm qoing by the feed lot and
meet you at home,"

I drove over to the feéd lot, which was about a mile
from where they were working and as I topped over the hill
I could see a few cattle down.

1 When yéu say “"down", were they lying down?

A Lying on their side. Some of them staggering,

210
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1 Tome of them doing their feet like that. I didn't get out

2 éf my pickup truck. I knew something was wrong, so I drove

3 back to where they were woiking, got the two boys and Mr.

4 Jones and had the lots fixed so we could close them off.

s || I told théﬁ, I said, ‘getvailtthe cattle out of these
6 lots,” and I called Fdwards.
7 Q So you shuf them off the feeders?

A, Shut them off the feeders because I had seen

9 them before that day and thev were all right,

10 e In the back feed lot, the feeder is shown in

"

" laintiff's Exhibit No. 2-K, a picture of the feeder in the

12 back fead lot.

A Yes, sir, it is.

13

14 0 How many head of éattle died in that back lot?
' [

15 A- .llc .

16 0 The front feed lot shown in Photograph 2-L -~
17 -h ?es.

18 Q ~=- how many cattle died in there?

19 A 15,

20: Q A total of 66 head?

h A ves, fight.j:

2 }Q Now, the cattle that did-not-die, were some of

.those sick?

23 v

o A - Yes, it was. Especially in the back lot there -

2 was 23 left ir the back lot. Some of them were staggering.

<1%
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1 The day we moved them out of that lot, the vet told us
2 1 we couldh't sell anything off the farm and moved the cattle
3 in the lot with thé others, v
4 n Did he treat those cattle?
> A | Veg, he treateé them that night and the next
6 day.
7 | Q. Now, after you discovered the problem with the
8 cattle, what steps did vou take following that?
° A I had about, I reckon, 140, 50 left, so what
10 steps did I take the next day?
L Q That night and the next day, yes, sir.
12 A | Well, I called Ryland Edwarda.that night and
13 I he treated them and opened one up and took some samples.
14 Q When did you start having the cattle buried?
15 A Cometime the next afternoon, I guess. I wént
_ 16 || to Edwafds‘that morning and asked him would he dig the hole
.é 7 |l for me. |
g 18 Q Did you know what was wrbﬁg with your caﬁtle?
19 A No, T didn't.
2 20 0. Were there a number of samples taken from various
g 21 || places con your farm?
: 22 A. Yes.
23 2 Who took those samples?
24 A Dwight, Jr. and William Simmons took them.
2 ) You mean the next day?
212y
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2. D, Doggett - Diréct

A Yés. .ﬁaiiiﬁm Simmons and my son, Dwight, Jr..

0 Wten 4id you go to seé Mr. Herbert Jones with
some of the samples?

A It had to be the next morning. I gquess the
iollowingvmorninq, Tt wasn't the 10th or:it‘could have been
the 10th. It was the 10th or 1lth; I couldn't swear to

either one.

Q Were those samples marked?
A Yes, sir.
Q After you talked with Mr. Jones,_did you know

after that what was wrong with your c;ttle?
A No. | |
| o The Thimet which haz been referred to here
;n the feed barn area, I refer to Plaintiff's Exhibit No. 2-P,
I'm talking about that area which consists of a compartment

in the center of it.

A Uh-huh.

) It ﬁas a door ih the front of it.

A Right.

Q Prior to this time and on this time, was there

hny Thimet stored@ in there?

A . Years ago.

'g | How many years ago éas Thimet in that
particular éompartment?

A It would either be 5 or 6 years.

<13
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‘A. D. Doggett - Direct

Was there any Thimet on your farm at all?

Yes, it waa.

*Thar 2 was that?

This was in the shop afe# in front o: & ~-
What was there?

One box with one hag of ~- I guess it was

Thinet in it.

If you'd step down here just a moment, I call

your attention to Exhibit 2-M and I ask you where the --

first of all, where the Pro-Blend feed supplement was stored.

Q
January
A

o

9th?

In tais barn on tha lelt corner.

Lxtronme left building in the picture?

Ves.

Vhere was the cnevbag of Thimet on the farm?
In thieg door cf this shop.

At the 2utreme ritht of the plcture?

Right.

Was that a sealed hag of Thimst?

Yee, sir.

was it in that cendition beforae January 7th to

Yes, sir.
ttas 1t in that condition after that time?
Yes, sir.

When was the last time you had used Thimet on

1d




10

1

12

13

14

15

16

17

18

19
20

21

22
23
24

25

!
i

iyour farm for the' raising of crops?
|
!
|

h.

Qo

0
used?

A

|

A

A. D. Dogqgeott - Direct

T would say approximately May of 1976.
What was it used for at that time?

Soy beans,

Was that out in the open fields that it was

Oh, ves.

‘Ncw, there has been some reference to the

%himet box in the right rear of the compartment there in

Fhe barn. Was there any active Thimet in that box?

o

Q

A

0

.8

e
o
e
ée said?

A

' Oh, no. 1In that corner of that barn, the best
& remember that box —-- I didn't.réalizé it was there until

after this happened. It was siftinq on a pair of platform

scales and two bags of o0ld seed corn that had never been

moved, been laying there for five years.

Was there any active Thimet in that box?

Ne .,

Now, were you there at your farm the day that

'?r. Herbert Jones came and found the bag?

Yes,
Did you hear him testify --

Yes.

: 4-'preﬁiously? Is his téstimbny correct.,, what

It was as far as I know, yes.
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A. D. Iloggett - Direct

0 1'id he then take the bag from you?

A He took the bag.

Q. All right.

A T wasn't there vhen he taken the bag, but he

t§1d me that h¢ was going to take the bag. I didn't see
him with the bag, no.

0 Now, Mr. Doggett, what process did you take
or did you see that was taken to incure there was no
further damage after January 9, 1978? Wwhat did you-all do
on the farm?

A Well, +the first thing we had to do, we had to
completely cut out the cattle from feeding for the simple
reason we didan't know where the poison came from. We took
all the cattl: off that were on ground feed and we put them
in one large field, carried them some hay and chopped cori
eilage, and that went on for a couple of weeks.

They.fared very bad; it was cold and changed the feed
on them, but we weren't attempting to feed them until we.got
clear of the feed nill, got the feed mill detoxified.

0 What did you find after you knew what was
involved? Did you have your feed mill decontaminated?

A Ch, yes.

0 Mr. Doggett, when didl you know what the source
of the death of your cattle was?

A When it came back in that report.

seidE T
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| A. D, Doggett - Direct

0 " From the state laboratory?
A ‘In the report that came back.
1} pid yéu have any conversations with Mr. Boling

following the loss of your cattle?

A S8everal times.
‘ Q | . Had you bought the Pro-BlendAfaed mixture from
him? | -

A Yes, sir.
| Q Did you rely upon it being safe for its intended
use?
? A - I had been using it for several years.

Q - Is it possible to contain Phorate?

A ' I wouldn't think so, no. |
l 0 And it is a feed suéplement, is it not?

A Yes.

Q | Now, in talking with Mr. Boling after this

occurred, did he make any statements to you about what he was
| .

going to do?

- A I asked Mr. Boling and he assured me at the

beginning that I would be satisfied to what I had lost.

0 Did he ever indicate to you that he would not
stand behind his product?

A Later, five, six weeks, I céntinued.to uiéf

Bouthern States feed, thinking that I had used it all these

years"and just a mistake had been made. He told me he sas..

21y
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}. D. Doggett - Direct

1 going to staﬁd behind it until, I quess, it was six weeks
9 later T had scveral conversations with him. I gave him a
3 || week and T said, "John, there is no need to let this thing

4 go on. Get me an answer in a week.,"

5 S0 he gave ne anlanswer that he -~
6 MR. DELK: Youf Honor, I am going to havelv
7 to object. At some poinﬁlit became'a.question as
g | - to whan an a2Imission aqainst interest bedomes‘a
9 matter of settlement negotiations which are patently
10 inadmissikle.
" o gnidl they were cohtinuing discussions on.
12 whatever ¥ind of restitution or rectifieatioﬁ of this‘
13 magter. 7he question ig whete the admission against
1 interest gtops and inadmissible other conversations
15 dealing with settlaement of this issue start.
6 THT COURT: Well;Athere had bgen no attorneys
i i7 involved 3t this juncture, had there, gentlemen?
8 | MR. WOODWARD: Noyf Yo;.zr Honor.
i 19 THEF COURT: This was conversation between =~
2 THET WITNESS: Right. |
% ” TPE COURT: -~ the two parties, was it nqt?‘v
gb - MR. WOODﬁARD: ¥Vhat I'@,asking in reference
23 to == |
” MR. DELK: Six weeks .later, Your Honor. .?he
5 relationship between any conversations of any defandant

<18
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A. D. Doggett -~ Direct

'ﬁo the time of the incident is simply too far removed
in time to even constitute‘Snythingvlike an admission
againétuintefést. |

THE COURT: Not if it is with reference to the
subject matter in this suit. Gentlemen, I'm going to
allow any statements made hetween the two parties with
refereqcélto this incident. I overrule your objection
and notelyour exception;

MR. DELK: Please, sir.

BY MR. WOODWARD:
Q Mr. Dogagett, specifically, were you ever in the
office of Mr. Boling on occasion when he called Southern

States in Richmond and their representative?

A Yes,

) Did you hear the conversation that he had with
them? |

A Yes, sir.

MR. HAFRIS: Objectioﬁ;f’;

MR. DELX: Objection.l

THE COURT: I'm going to sustain the objection
as to what he is relating, Qhat Southern States said.
Now, that certainly would be objectionable.

MR, WOODWARD: I'm}not asking that. I'm #oking

‘'his conversation, Your Honor.

- *13

. ;0‘.
o
.
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THE COURT: He can relats what Mr. Boling said
to him, but not what somebody at Southern States said.

MR. WOODWARD: I'm not asking that.

BY MR, WOODWARD:

Q Did you heaf Mr. Boling's side of the telephone
conversation? |

A Yes, sir.

Q All right.

A Mr. Boling told me he was talkiné to the

president of Southern States. I don't remember his name.
| MR. HARRIS: I can't ~-

MR. WOODWARD: You can't hear him?

MR. HARRIS: No, I didn't hear what he said.

'THE COURT: Could you repeat it?

THE WITNESS: .Mr. Boling asked the president
of Southern States -- he told me on the telephone and
talked at lenath. I couldn't follow the conversation.
He explained, the way he was talking, and he had a lot
of confidence in my son and he wasn't dealing with
ordinary, run-of-the-mill labor, things to this effect.

When he hung up he told me, “That's all right,

you'll be taken care of."®

BY MR, WOODWARD:
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A. D, Poggett - Direct

Q " Have ycu ever been paid five cents?
A -, Not yet.
o Now, M. Doggett, in relation to this

,pafticular incident and loss of‘thé cattle, did you put

Thlmet or Phorate ~- T realize it is a silly question, but"u

did you putiThimet cr Phorate in the feed mill?

AL No, I lad nothing to do with that.

o vv Did you take part of a tablespoon and put it
4in the botﬁom-éf a fouthern States bag?

A No.

) - Now, M, Bgling, as far as -- cxcuse me.

Mr. Doggett, as far as the expecnditures that you have made,

do you have a list t“ere of what was paid as a result of this

incident and concerning this incident? Do you have that

1ist with you?

A ! Yes, si-.

0 Did you pay Dr. Ryland *dwards for his services

as a veterinarian ir attending to your animals?

A Ye=r, eir.

Q How muc!: wag he paid?

A | 5165.00..

Q Rav Edwarés, who testified earlier, who dug

the various trenches, how much &id voa pay him?

A $170.00.

1) Your son, A. Dwight Doggett, Jr., who testified
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- been paid to him but for the chemical 1néldent?

in the same burying operation?

cattle would have been? .

A. D, Doggett - Direct

that he expended a numbaer of days in burying the cattle and

so forth, how much labor was paid to him that would not have

. $250.00.

Q@ . Your son, Michael 5. Doggett, was he involved

A, es.

’i

o How much was paid to him that would not have
been_paid to him?

'AI $250.00.

0 4 Tha gen:leman that worked on your farm,
Albert Jones?

A $100.00C.

Q Vas this also for additional labor that would
ﬁot have been ineourr:d?

A o IVQA, .3 R

Q Mr. Doguatt, aé o the 66 head of cattle, you
have testified an average weight of 750 pounds. Could you
tell us at that time, given your experience and your knowledqq

of the marketplace, vhat the average price per pound of those

A I think‘cbnservative they would be right at
$40.00,

Q $4c.007

A $40.00 a hundred pounds of weight.

<22
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A. D. Doggett - Direct 250
1 Q Forty cents a pound?
2 A Forty ceats a pound. $40.00 one hundred pounds;.
3 " Q Were yovu famllia; with the ﬁirget conditions at
4 ﬁhat time? | | H
5 ; N Yés, sir,
_6v | 1 Have you recently been engaged in the sale of
7 || 1ivestock?
g ' A Yes, sir.
9 0 Further, d4id y5u at aone time have an interest

10 |,in ~- perhaps you still do ~- Smithfield Livestock Market,

11 || Incorporated?
12 A At one time I had an interest.
13 Q In addition to the loss of the 66 head of cattle,

14 || 750 pounds, forty cen-s a pound, were you able to assign any
‘{5 'reaaonablé loss in dollar terme as to the remaining 140 head
16 | Of cattle which were -ot killéd, and if so, what basis did
17 ;you use?
is A - After lengthy discussion with my two sons, this
19 || .figure was all made brfore I was told I wasn't going to be

.0 | Pald for my cattle. This is very conservative.

01 o Have you tried to give the lower reasonable
5 || £lgure?
23 A I tried to give the lower. In assessing those

24 | 'other cattle that were there, they lost a minimum of 50 pounds|

Iz that per head of cattle?

| . 223
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A. D. Doygett - Direct

A - Per head of ocattle.

0 o Why would they have lost 50 pounds?
A Because you change the feed. - They had been on

ground feed, all they could eat. You ﬁuli them off and put

them on corn silage, which they never had any of, and it

didn't work out.

o : Does that money ~-
A That is a conservative figure, 50 pounds that

they lost. It took them a month to get these cattle back in

the right frame of mind and back on feed,'

'v Q _ Cattle are very temperamental?
. 'véry much so.
Q Did you have to retain them longer to get them

back up to ﬁeight or did you market them at a lower waeight?
L . Well, on this pafticular bunch, I wasn't

shooting for any specific weight. T was going to market a

truckload a week is what I was going to do. This is a normal

thing :or me all through the year. I use these cattle as

- taxes for my operation.

Q - Pid vou in fact do 80?
A Yes, I did.
0 Is the total damage which you listed for us,

Mr. Dcggett, $24,135,00?

A Consarvetively, yes, sir.

) Did you receive any economic benefit whatsoever

-
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off part 6f the catt'e skins or anything?{

¥

,They had to be disporsed of on that property.

frozen that dce)d. Ti.ay had to te buried in that epot.

i

I undexrstand that you feel that $24,135.00 iz a congervative

I

'figu:e,'but trat is your computation of the damages, is it

A. D. Doggett -~ Direct

from the dead cattle?

A No.

Q Were thoy buried as were dead? You didn't sell

A "~ No. Thes reason they were buried as such, I was
advised that *hey couldn't be moved off the piece of land

that they were rir. "hey couldn't go to the tallow campany{}

The ground was frozen and the boy came over with a

backhce. It was a miracle he could'dig: The ground was

“AR. ™OOLWARD: Mr. Doggett, if you would please

ansvwer these gzantlemen.
CROSS—EXAMINATION

BY MR. DELK:

o rr., Joggatt, just going to the amount of 4amages,

not?
A "hat ig what I liated, yes.
Q ¥ould yco explain to the jury, Mr. Doggett,

when did4 you use Thirat for rodent control on your farm?

A I can't be specific. I have used it several »
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. A, n, Drggett - Cross

-times. I guess the last time it was used was probably -- I'd

say'!ourvtb six months prior to this.

o All right.
A Ana that is limited. {
Q ‘Limited? I mean, it has been used for rodent
v cén;rﬁl?
A Right.
Q¢ = Have you examined the contenéé of ghia Yial

which is marked "Debris, Farmers Service Exhibit No. 2"?

A | No, I haven't had occasion to.

Q Would you check and look at that?

A . Yes.

e Of the material that -- strike that question.

Have you ever geen a rat's nest before?
A Oh, ves.

Q . Does this material look similar to that that

you might encounter in a rat's nest?

A - No, not to me. That looks like shredded twine.

Q When you purchased Pro-Blend, there were two

lots that you purchasad that are in question here; one on

Decembér 11, 1977, of one ton, I understand --

A (Witness nodding head affirmatively.)
¢  -- excuse me. of two tons.
A , One.

Q Another +on --

226
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A. D, Lhggett - Crossa

A (Witness nodding head affirmatively.)

0 =~ on Dscember 22n¢.'

L Rirht.

0 Whe . picked thoaé up from Farmers Service?

A T oan't rightfully answer that. It was either

myself or Dwight, Jr. or Mike.

k]

Q It +asn't brought to vour farm by Parmers
Service?
| 2 | Rizht,
o Yo could have picked it up from them before?
. A, Yesz, sir,

0 Whes vo purchased, as a custom you simply would
drive vour truck to Tarmers Service and back it up to the
door by the storsge urea, don't you?

A That is'riéht.

Q Do rou 'osad your ownm truck?
A No. Sometimes I halp.
0 You helned? You have seen where Pro-Elend is

stored in Parmer- Service?

A Yes,
Q | And stored in the same condition, in sealed

bags by *hem as ‘t ir when yon get it on your truck, is‘it not
A Yac .

e Did you notice in thesze two lots any change in

‘the -- did you ccnceive any change in the difference. between -
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h. I'. Doagett - Cross
A - Mo, sir.
‘@ Thev weren't opened at Parn@rs Service?
_m ) No, not to ny knowledqe;
0 . How were the hags sealed?
‘A_ Sfewed.
.Qﬂ Sewed across the top?
A f Across the top.
@  Is the bag which i# Defendants' Exhibit No. 1,

is that §epresentative of the types of bags, the first one
thaf'your éoh,'Dwight, Jr., looked .at on the stand, is that

representative of the type of hag that Pro-8lend -~

A Plastic bag, yes.

) | == 13 sold in?

A (#itness nodding head affifmatively.)

>Q‘ You didn't have anything to do with the mixing

of the feed?
A (witness shaking head negatively.) Not for
several years.

Q. Sir?

A I have hcd nothing to do with mixing of the feed.
o Fow about the feeding of the cattle themselves?i
A T micht co over sometimes and help them

position the auger in place, but that is the only extent.

' ¢ Do you know what Thimet smells like?

v 1 ': 'Yes, sir, I really do.
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A. D. Doggett -~ Cross o 256
! . . . f;
1 0 © Particularly after this incident?
5 ' A No. T used it a long time before then.
» R 3 o 0 Did you notice the odor of Thimet around your

4 || farm at Any timn before or after this?

5 A No.

é Q Dii you see the bag that was discovered by

; || Mr. Jones? o
8 A Yo, I really didh't,:~‘

5 . ¢ 211 right.

10 | A I wouldn't swear to it, but I think Mr. Jones

11 came and picked the bag up and told my wife that he got the

12 || bag.
13 ? [ You weren't present at that time?
14 ! A T wasn'trp:esent. | :
'Gs o | ﬁre you familiar with whare Dwight, Jr.
. éustomarily parked tre tractor and the feed mill after he
.7 || finished feeding the cattle?
18 | A | Yos, I am.'v |
19 0 Ie that in one of the buildings shown on the
20 iatge piéiure?
’1 A Bahind one of those buildings.
- Q Iz that an enclosed shed?
”3 A Threa sides; open front.
04 0 Anycene working on your farm had access not only

25 to the shed whire the tractor and the mill were parked, but

229
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"also to the barn where the Pro-Blend and other food supplement

would have access.

EXAMINATION BY MR. HARRIS:

. 20

21

A. D. Doggett -~ Cross

was stored? I
A ves.
0 " Also to the shop where there has been testimony
that Thimgt was stored?

A | Tt was -- came in, nobody saw him, I guess they

MR. DELK: I have no further questions.

Q My, NDoavett, have vou ever had in recent years

employeas on your farm other than your sons and Mr. Jones?

A Yes, sir.
1] ‘How man would you saQ?
ﬂ‘ ¥hat do you mean in recent years?
Q@ Well, in the last couple of vears.
A A couple, ves, sir.
;Q A couple of years bhefore this happened?
A

nast couple of years the only ones have been on
the farm have been the three that you have saeen today and
one more emplovee.

0 Who was that?

-4

James M. FPdwards.

When did he leave the farm?

P ©

He left -- oh, I guess it was about the 20th of .
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A
0
A

mbre money.

0
A

0.

A
. o
A
0

A

o
A
a
A

A. D. Doggett - Cross

Decemhar, 1977, approximately that date.

Well, under what circumstances did he leave?

 Pleasant; very pleasant.

lle left and he was offered about $40.00 a week -

He gave me an offer and made it and I didn’'t

need him that bad. I told him I wished him all the luck,

but we were friendly then and friendly now.

Did the other employees---
No.

It just happened that he left you, you might say,

a few days before this? Had he picked up this Pro-Blend --

No.

-- on the 22nd?

¥o.

"~ You don't recall that you d4id?

I can't recall. A lot of times I would go to

the coffee shop in the morning and come back by Southern
‘States and put 20 bags on the pickup and come home, but I

wouldn't swear to that I picked up both.

If you didn't, Dwight, Jr. would have?

Dwight, Jr. or Mike.

‘All right.

It is possible that sometimes they would carry

a load, a éoﬁple of times, pici it up on the way back or be
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in the vicinity or be at a sale. Always it was done when it

was getting dowr low, three or four bags.

Q Mr. Doggett, counsel asked you whether or not
YOﬁ put a spoonful of Thimet in the bag, in the empty bag.

Certaihly no cne has ever accused you of such a thing, have

- they?

A No, thev haven't.
MR. HARRIS: That is all. Thank you, sir.
MR. "JOOPWARD: Is that all that you have got?

MR. HAREIS: Yes, sir.
REDIRECT EXAMINATION

BY MR. WOODWAND:

| Q | Mr. Doggett, you heard the testimony, did you
not, of Mr., Johnson of the state laboratory?

A  Ves, sir.
o He testified as tc the tablespoonful he found

ih ﬁhe bottom of thé Southern States bag, referred to a
numbar of things. I ask you whethér this particular area
right here that we referred to, and I'm looking at Plaintiff's

Exhibit No. 2-F, right there where the Pro-Blend is -~

A All right,
Qe -~ is there any straw in there?
A . No, sir.

<32
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A. D. Doggett - Redirect
e Do you know what a peanut redskin is? B
A I t"ought I knew before, but since I heard it

‘discussed, I knc what they afe.J Very familiar with them,
'Q} We: = there any peanut redskins in this compart-

tment here whats: -ver?

A | No.
:7 0 Ha' » they ever been stored in there in recent
feafs?v |
A Re.

"~ MR, WOODWAkﬁs Tﬁat is all I have, Mr. Doggett.
TET TOURT: All right. Step down, Mr. qugett.
Watch.ynur step.
(V! *ness waé excused,)’

TH? COURT: qul'your next witness, Mr. Woodward.

: ' MFr. YOODWARD: Excuse me, Your Honor.

T COURT: Is everybody on the jury all right?
MR, WOODWARD: Your MHonor, that is the plaintiff'
cése.
THF COURT: Are the defgndgnts ready to proceed?
MR. YIARRIS: We have ﬁqtibhs to make. It is
now 6:00 ™. M. and I imagine our motions are going to
take sore lnanoth of time.
THY, COURT: All right. Well, let's see hqw

long it wiil take.

¥r. Sheriff, would yoﬁ”thke the jury downstairs?

.
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MR. DELK: Before the jury leaves, may I

approach the bhench?

| (Attornays approached the bench and a side
bar conference was held out of the hearing of the
court reporter.) |

THE COURT: Sheriff, take the jurors downstairs,
if you Qould, in the foyer there while the Court hears
motions.

(The jury left the courtroom.)

(Proceedings in the courtroom cut of the
presence of tha jury:)

TRE COURT: All right, sir. Does each defendant
have a motion?

MR. DELK: Yes, sir.

THE COURT: All right, sir.

MR. DELK: Your Honor, I move toc strike the
evidence at this time. The plaintiff has not !
established a prima facie case.

I know there is a lot of evidence and ther? are
a lot of circumstances in this case that point to,
indeed, what is in fact the cause of the death of the
cattle, but as I related tc the jury in my opening
statement, to get from Peoint A to Peint B, you have
got to follow a straight path with no breaks in the

path. There are some very important ones in this case.
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2 been identified by anybody in this case but the

Mr. Johnson received from another party in the

First, Point B, where the plaintiff wants to
go, would be that the cattle have died from the
ingestion of Phorate which has been presumably identifieqd
as Thimet. |

Point A, where we start, are healthy cattle and
the purchase of the feed in this case. This is a very
important gap. Number 1, the bag on which literally
the cornerstones of the plaintiff's case iie, the bag
wrapped in the cellophane wrapper, I believe, has been ~-

THE COURT: A four.

MR. DELK: =~ Plaintiff's Exhibit No. 4 has not

microscopist, Mr. Johnson, I believe his name is ~--
right, sir. the microscopist, Mr. Johnson., It has not
been identified as the bag which Mr. Jones by his
testimony found. "It has not been identified as the bag
which was delivered to Richmond by Mr. Jones.

It has only been identified as the bag which

Division of Consolidated Laboratory Services.

Now, to be sure, this is not a criminal case
where the chain of possession of the evidence has to
be astablished in order to override a reasonable doubt,
but you still have to establish.some chain.

THE COURT: Mr. Delk, not tc cut you short,
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I'm going to ruie that sufficient chain has been
established in a civil case. All the testimony came
in without any objection to that whatsoever, so the
thrust of that.argument, I can rule on that now with
respect to both defendants.

MR. DELK: I have no other grounds for my
particular motion to strike.

THE COURT: All right. Mr. Harris?

MR. HARRIS: On behalf of Southern States
Cooperative, I would move to strike the evidence of
the plaintiff and enter up summary judgment in behalf
of this defendant. |

To pursus the argument of Mr. Delk, the chain

“that I speak of, and the reason I say there is no proof

that this »ag is the one that was emptied into the
mixer, that is the chain that I speak of.

There has been no testimony from the man who
handled a bag on January the 10th, no testimony that
the bag her«: today is that bag that he handled.

I+ i1s true it is one of a dozen bage, bui there
is no testimony that this was the bag. That is the
chain that @ am speaking of, and it has not been
established. There is no proof that this is the bag.

For that reascn, 1 think the plaintiff has not

established a case to send it to the jury.
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Now, to do so would be to tell them that they

could engage in specﬁlation, deciding that that
particular bag might have been the one that was used
by young Dwight Doggett that particular morning.

I respectfully move to strike the plaintiff's
evidence. |

MR. WOODWARD: Your Honor --

THE COURT: All right.

MR. WOODWARD: Judge, in response to that,
obviously, plaintiff has introduced evidence, I think,
sufficient enough for that jury to find this is their
bag, this bag as gdmitted into evidence without any
objection whatsoever. It was identical tc the bag that
they put into evidence, and Herbert Jones told you

where he found it and Doggett told you what he did

with the two bags of Pro-Blend that he put there each

‘day. That is the only thing it can be.

We do know, and the jury has a right to find
this, we do know that there is Phorate which, according
to the testimony, is not in Pro-Blend supplement in

the bottom of that bag. The jury has a right to

-eonclude that the Phdrate, and they extrapolated how

rmuch it would be and testified as to the lethal dosage
and went all the way through it, the state chemists,

without objection and with little cross-examinationy

237 .
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1 if the Phorate had been in a bag used on another day,

2 A they would have been dead on the other day.

3 I | The jury has a right to conclude that from the

4 evidence which has been introduced. This is not some

5 bag brought up from another farm and all that. It is

6 Il riéht there where he says that he put the bags.

7' | We think clearly they are obligated. We think

8 ~we have shown a chain of evidence just as far as anybod#
9 _  cou1d. The jury has a right to conclude from that that
10 that bag contained the Phorate which killed the cattle.

1 Phorate is not supposed to be in thaere and is

12 in that bag.
13 THE COURT: | Mr. Harris. ‘
14 MR. HARRIS: That bag was the one that was used
5 that morning? That is what I am trying to drive at.
16 . | THE COURT: All right, sif. i
i 17 . Welli, gentlemen, my recollection of the ﬁestimony,
i 18 and I don‘t say that this is the testimony, but my
i 19 recollection is that these bags were placed in the
g 20 | ‘particular area by young Mr. Doggett as he said, and
g o1 ' I certainly thihk at this juncture it i{s a jury question;
% - It is up tc the jury to decide what the situation was '
23 with reference to how the chemical substance got into
" ‘_the bag and whether or not that was, in fact, the bag
25 that the substance went into the feeder. So I think it.
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is a jury question at this point, gentlemen. That is
a question of fact for the jufy to decide.

MR. HARRIS: There is one other point that
Mr, Réed would like to r;ise, Your Honor.

MR. WOODWARD: Your Honor, he has already made
the motion to strike. Your Honor has already ruled
on it. That is the end of the motion ﬁo strike.

MR. HARRIS: I don't think the Court is going
to cut us off here.

. THE COURT: 1I'll allbw it.

MR. WOODWARD: Exception.

THE COURT: Go ahead.

MR. REED: Your Honof, I don't know whether you
call this a motion to strike or motion for summary
Judgment, sut the plaintiff is pufsuing under a breach
of warranty thedfy.

The Virginia Supreme Court's most recent state-
ment on breach of warranty theory requires the plaintiff
to show twes things, and 1'm quoting now from Logan

versus Montgomery Ward & Company, 216 Va. at page 428,

THE COURT: I am familiar with the case. 1
have read it.
MR. REED: All right, sir. It says, “"Under

either the warranty theory or the negligence theory,

the plaintiff must show, one, that the goods were
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unreagsonably dangerous, either for the use for which
they would ordinarily be put or for some other
réasonably foreseeable purpose, and, two, that the
unreasonably dangerous condition existed when the goods
left the defendant's hands,"”

| Now, with regard to the defendant, Southern

States, there has been no evidence whatsoever that the

&angerous condition existed when it left the mill at
 Southern States. I don't see how the plaintiff can

| possibly recover under his warranty theory.

THE COURT: That is the additiocnal jury question
that the jury has to determine. Based on that. I anm
going to overrule that. I am familiar, very familiar
with that case, Mr, Reed, I overrule your motion on
fhat.

| Note all exceptionﬁ to the Court's ruling with

reference to the motions to strike.

26

defendants? Ca

Now, we have got about twenty minutes, ¢entlem

Les me ask you this: how long do the defendsgpts think

it will

e to put on thelr evidence tomorrcw, both

ou give me a pefsonable estirate,

gentlemen? Not counti} e, Woodward's cross-examiratio;

a Yeasonab

but can you give nme ¢ estimate, Mr. Delk?

MR. PELR: Twenty minvtes at

the most.

THE COURTs Your defendant's evidenche
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MR. DELK: Yes.

THE COURT: Mr. Harris, can you give me a
reasonable estimate? | |

MR. HARRIS: Your lionor, I would say certainly
not over a couple of hours. |

THE COURT: All right. So you gentlemen
teasonably conceive if we atar£ -

'MR. DELK: That depends;on Mr. Woodward.

THE COURT: Well, I understand that. We could
possibly finish the evidence by lunchtime if Mr.
Woodward i3 reasonably brief with his cross-examination.

MR. HARRIS: I feel like we can, Judge.

THE COURT:v All right. Well, I think, gentleﬁen,
that being the case, we have.gone long enough today.
I'm sure that everybody will agree.

Sheriff, bring the jury hback. I'm going to give
them some instructions concerning the case.

(The jury returned to the courtroom.)

THE COURT: Ladies and gentlemen of the jury,
you have heard ailvof the pl#intiff's evidence up to
this éoint. The plaintiff has rested. The Court
heard the motions. This appears to be a good time
for us to stop today.

I told you you might go to 6:30, but this

appears to be a good place to stop, so the Court is

<41
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going to recess at this time.

In order that we can finish this case tomorrow,
hopefully, does any member of the jury object to
gstarting in the morn1n§ about 9:30? 1Is that going to
give everybody plenty of time to get here?

THE JURY: Yes.

THE COURT: All right. 1Is that agreealble with
everybody?

THE JURY: Yes, sir.

THE COURT: 9:30? All right. Counsel, is that
all right with all counsel, to start at 9:30?

MR. WOODWARD: That is agreeable with plaintiff's
counsel. |

MR. HARRIS: Yes.

MR. DFLK: Yes.

THE COURT: I'd like to start, gentlemen, so
we can finish at a reasonable time.

Ladies and gentlemen of the jury, I'm going
to excuse you at this time. I'm going to instruct you,
of course, not to discuss the case. Do not discuss the
case among yourselves. I am going to further instruct
you that I don't want you to discuss the case with,
of course, any of the people in the courtroom ~r anybody
in the community, as far as that is concerned. Even

ydur husbands or your children; just don't discussg the

<42
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case with anybody until the case is over. If you '
want to discuss it with your family after it is over,
that is fine, but while the case is still pending and
while the matter is still in your hands and before

you reach a verdict, I don't want you to discuss the
case with anybody.

I'm sure there is not going to be a lot of it
on the radio and TV coverage concerning this particular
case, but if you have to'have your television or radio
on_and & big news broadcast comeé on about this case,
cut it off. Don't listen to it or read any newspaper
articles if you pick up the newspaper in the morning
and you see anything about this. Put it down. I don't
want you to read anything about it.

Is that understood? We have been going too long
in this case to have to try it over at some other time.
Is that clear to everybody?

Any further instructions, counsal?

MR. WOODWARD: Ho.

THE COURT: You think that is»élear to the jury?
All right, ladies and gentlemen of the jury, we look
forward to seeing you promptly at 9:30 in the morning.

Sheriff, you may release the witnesses with the

understanding that they are to be here promptly tomorrow

morning. We are going to start with the firgt witness

<43

270




TLERN Tar

BLYONNE. M. GTOGE -

PENGAL 6.

10

1

12

13

14

16

17

14

19

20

at 9:30.
The Court stands adjourned until 9:30 in the

morning.

{The trial was adjourned to be reconvened at

9:30 on March 16, 1979.)

<11




10

1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

R. DELK: Your Honor, my witness

Mr. Jon Boling. has been

THE COURT: ou have been sworn,

JON N. BOLING, called as a witness on behalf of Farmers

- Service Company, haviﬁg been previously duly sworn, resumed

.~ the stand and testified further as follows:

DIRECT EXAMINATICN

- BY MR. DFLK:

Q State your name, please?
A Jon Boling.
Q You have already testified that you are the

president of Parmuers Service Company.
A Correct.

i} Mr. Boling, with specific reference, if possible

let me ask it this way: strike that question.

Do you recall when the Pro-Blend supplement which was

invoiced to Dwight Doggett on December 1ith and December 22nd,

1977, was received or purchased by Farmers Service Company

from Southern States?

A Can I refer to my notes?

(1} " Yes, sir.

274
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F .~

» ®

the pickup.

J. N. Boling - Direct

He picked up -~

My quéstion ig -~

When did we pick it up?

Yes.

All right. I have got the invoice of 12/9.
Yes, sir. /

The invoice usually is four days later than

In other words, I don't have the record of the

actual 'pickupp but there is four days lapse. What we do is

get a sheet; we pick up the feed and four days later it is

invoiced to us.

So one lot of Pro-Blend which was -- hum -- three-quarters

of a ton was picked up on 12/9, which would have been four

days prior to that would have been about 12/7. The earlier

invoice that I could find that would go with this was 11/7.

Q

A

Fod

0
A

November 7th?

Yes.

How much was picked up at that time?

Hum -~ gixty bags would have been three tons.
Al right.

And normally we don't stock -- well, Dwight

was one of them that used it. We don't usually stock more

than a ton, a ton and a half at a time because this is the

type of feed you don't want to carry it for three months.

You don't want to have it for any length of time.
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J. N. Boling - Direct

Was Pro-Blend shipped to you by Southern States?

Q

A ~No. We picked up the Pro-Blend.

Q Who fgrniahes the truck?

A We have our own trucks and we go to the mill,.
2 Where is the mill located?

A

The mill is located on Hull Street in Richmond,
Just before you go into.Richmqnd, If anybody knows whéré
the Hull Street Bridge is,.it is down a£ the bottom in the
lower part of Richmond.
| Q Do you krow what is manufactured at that

particular mill?

A Only feed.
o 211 right.
A And supplement and dog food, but it is the feed

for various arimals, not just cattle.

Q On the particular days relating to the two

invoices you just mentioned of November 7, 1977, and December

9, 1977, what other products than Pro-Blend food supplement

were picked up from the mill?

’A All of this is -- well, I'll read some of it.
Calf Developer, Silver Stirrup, Trophy Winner, Rabbit Fooda,
Pig Pellets, 38% Supplement, which ié a plg pellet, Coarse
Dried Corn and Calf Mix. |

0 What chemica1§ or honfoodstuffs were picked up

from the plant on those days?

24'7
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3

business in

A

J. N. Boling ~ Direct

Were the products that you purchased at the

}Southetn States mill then trucked directly to your place cf

Smithfield?

- That i8 correct. The truck goes to Richmond,

picks up feed and goes directly back to Smithfield.

13
received it
A

Q

- BY MR, DELK:

e

'in the case?

A

a

How was the Pro-Blend 50 packaged when you
at the Southern Staées ﬁill?

In the 100 pound Sag that we have seen.
Defendants' Exhibit No. 1 ~--

MR. DELK: Do you have it?

MR, HARRIs:l Looking for the bag?

MR. DELK: Yes. He has got it here.

You have seen Defendants' Exhibit No. 1 previousl)

Yas,

- Is this a representative bag of the sort in

which Pro-Blend 50 is packaged when Farmers Service picks it

up at the mill in Richmond?

A

Q
.
e

That is correct.
How are the bags closed or sealed?
They are sewn across.

Once Farmers Service CGmpény or its employees

248

27

haa's




10
11
12
13

14
15
16
17

18

19

20

21

22

23

24

25

J. N. Boling = Direct

Al

pick up thuio bags at SOutb;qn States, exactly what is doua
with ﬁhém? |
- A “ They are brought back in and unloaded and they
are put in feed areas that we have and stacked according to
the type of feed that we have. | .
If it is Pro—Blend,‘wa put Pro-Blend together and lamb
mash and.éhe various products are uauailf -~ we try to |
separate the pig feed versus the cow feed because you don't
want to make a mistake and get the wrong feed and give it to
gomebody. |
Q And all of this time you indicated that you
keeé batvéen}a ton and a ton and a half 6f Pro-Blend on hand?

A Yes, sir. Now, as I said, on 11/7 we got

three tons, but at that time, you know, somebody might have
toid Percy, "I'm going to come and pick up a ton,” or, "I'm
going to be in Monday and pick a ton and a half up."

In fact, Dwight, on occasion, told us he is going to
pick up a ton so we might over-order, knowing the next day
we were -~-

Q -All right, sir.

A And one time we might have picked up three tons,
but at the same time we knew it was going to move. |

Q The Percy that you reéerred to is Mr. Percy
Hundley.

AL Yes, sir.
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J. N. Boling - Direct

Q He is an employee of Parmers Service?

‘A Manager.

Q Dwight obviously is Mr. Doggett, the plaintiff?
| 8 Yes.

, & The Pro-Blend is stored in the same bag or

package as lt‘is received from Southern States mill?

A That(is correct. It is bought in a package and
sold in that package. We don't do anything other than sell
the bag as it is marked.

| Q ' Do you personally recall having any part in the
sale or delivery to Mr. Doggett on Degember 11, 1977, or
December 22, 1977, of the Pro-Biend which is evidenced in the
invoices which are already in evidence?

A To my recollection, it would be hard for me to

say. I might have loaded it and somebody else might have

- loaded it; I don't know. We try to catch a person when he

comes in; whoever is there always catches them, 8o I can't
remember. :
o Other than unloading -- who loads the Pro-Blend

on the Parmers Service truck at the mill in Richmond?

A Hum =-- they have a crew of men there that --
with a fo:eman. and it is his job to take the loading sheet

and it comes down across to the truck and is loaded by a

‘crew of about three or four men.

1  So the actual loading at the Southern States mill

<30
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" Je N. Boling - Direct

is accomplished by Southern States employees?

A That is correct.
Q All right.
A " The  driver of our truck is supposed to check

and make sure that if we get 20 bags of Pro-Blend, we get

20 bags of Pro-Blend and not 19. It doesn’'t always happen.

a

on the truck at Southern States mill.

A (Witness nodding head affirmatively.)
Q Who unloads the Farmers Service truck at
Farmers Service?
A Hum -- my employees. There are usually five or

six men at Farmers Service, employed by Farmers Service,

Q Are they authorized to open bags?

A No, they are not authorized to open a bag.

Q- Do they open bags? |

A No, they wouldn't have any cause to. Usually

when it is unloaded and@ -- not that I enjoy it any more than
anybody else, but usually I'll be out there or Percy will be
out there or all of us will be out thére, usually someone

in a supervisory capacity that is there when it is unloaded.

e - To your knowledge, whaﬁ‘other handling is made

of these bags in the process of receiving them from Southern

States, unloading and storing them in your place of business

and gselling them to a customer? )

| 25}

o Now, you described the loading of the Pro~Blend
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J. N. Boling - Direct | 281

1 A That is essentially all that is done. )

2 Q Do you sell chemicals at your place of businésg?
3 A Yes, 1 do.

4 Q Do you sell Thimet?

5 A Yes, we have sold Thimet.

6 || : Q where do you store Thimet?

7 A At another location in the warehouse. The

8 || chemicals and the feed are in two different locations.

9 B Are these in separate enclosed rooms?

10 ' A | At that particular time, it was because we have =1
1 this was in December and in December, chemicals -~ unless they
12 .ari,kept under heat will -~ some chemicals will spoil or

13 || won't be usable. So whaﬁ we have done is move many of our

14 | chemicals that are left over, all of them down to a truck

5 girage'ﬁhich is another section because that is the only

16 place that we have a heater, and they are kept under heat

17 during the winter.

- FORM 740

: 18 Q Your general food storage area is not heated?
: 19 A No.
g 20. - Q pid you have Thimet on hand in December of 1977?“
é 21 A No, we did not.
: 22 Q All right.
23 A ‘I might qualify that. There was Thimet in

24 the store, but it was not ~- it is not Thimet 15. It is

25 a seven and a half percent systemic and a seven and a half
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, that we put out have other products in them when they are

“this analysis.

‘Simmons came down and fhe samples from the bags that we had

ion our location were sent off,

your store or your own place of business for testing, diad

'you not?

J. N. Boling - Direct

percent Thimet. It has Thimet in it, but it is not Thimet 15

It 13 not even the same composure, but some of these chamicalﬂ

made up.

We didn't even know it had it until this incident
haPPened and we started looking through and we found this
product, 80 I want to be completely honest.

Q Where was that stored?

A That was in a separate location from the feed.
Of course, all ﬁhe chemicals are, but it's got Thimet in it,

but it also has another chamical which we haven't found in

1 In other words, the tests that you have seen
do not indicate the presence of this other chémical in any
of the materials that have béen tested, the feed or the -~

A Right, or the other.

Q Now, you offered samplea of Pro-Blend 50 from

A Well, as soon as we heard about it we stopped

the sale on all the Pro-Blend we had left in there. Mr.

Q To your knowledge, was any contamination

discovered in any of the products which you had on hand in
| 253
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your place of business?

A No. 1In fact, after the tests came back, we
were allowed to sell that feed.
MR. DELK: I have no further questions.

THE COURT: Mr. Woodward, I guess you would

be next.

cnoss-nxamzﬁnrzoul
IBY MR. WOODWARD:
¢ Mr. Boling --
A Can I ask a question?

. THE VITNESS: Do you need these for anything?

MR. DELK: No, I don't plan to introduce them

"into evidence.

THE WITNESS: Excuse me, I'm sorry.

Y MR. WOODWARD:

- @ = Mr. Boling, I examined you yesterday. I don't
Aﬁend to go 6ver the'same areas that we had covered in my
xaminatién 6f you then.

A - B All right.

o _ Do'you know the reputation of Mr. Doggett being

llgdod farmer in Isle of Wight County?

A- I d°o‘

71254
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o : J. N. Boling -~ Cross

And is he?
He is.

Does he run a first~-class farming operation?

P P @ o

In my estimate, he does.
MR. ﬁOODWARD: I have no further questions.
1THE COURT: Mr. Harris, do you have any questionp
.EXAMINAIION'BY MR. HARRIS:

| 0 | | Mf.“Boling, I may have misunderstood, but you
’hadvinvoicel for Thimet -- excuse me, Pro-Blend that you had
lpicked up on December 9, '77, and November 7, '77?
(I A Yes.
| Q - Or maybe a éouple 4gys earlier?. Did you mention

t December 19th --

A Well --
0 -~ 1772
A Well, the invoice that ~-- you have the date that

- Dwight picked up the first ton?
MR. DELX: December 1llth. Excuse me.,

THE WITNESS: Well, the only thing ~--

BY MR. HARRIS:
Q You mean the first time in December he -~

A He picked up on the 1l1th and I am keying it to

| this on 12/9, that invoice.

255
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J. N. Boling - Cross

All right.
But I went one more invoice back.
November? -
To November.
Well, how about the invoice -~

o
-~ later in December, of Deécember the 22nd?
Hum -~ on 12/19 -- excuse me, I'm sorry.
All right.

On 12/19 we picked up two tons of Pro-Blend.

Yes.

T R R e I - T - S I

Which was actually delivered probably the 17th,

'but I'm saying. these invoices come aboufrfour days after

Qe.pick.up the feed.
Q@ All right.

A The reason I don't have that other copy is that

once we check it and make sure we received it, we destroy
that copy.
Q ' Well, do your records reveal that Mr. Doggett

picked up two tons on December 22nd, though?

A I have those invoices here.
Q@  Yes. |
A '12/22 he picked up one ton of Pro~-Blend, and
on --
| ngl hAll'riqht.

<56
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| from Richmond, right?
!

[li thereabouts of December, you picked up 40 bags.

|

i that.

A That was the time he picked up one ton before.

Q Now, that was evidently Pro-Blend that you had

picked up in Richmond on the 17th?

A 'This is correct.
1}  Pretty quick turnover?
L A migme
J | e You'éet Pro-Blend in and it appears that Mr.

Doggett might have been one of your biggest customers as
|_f‘a:_: as Pro-Blend was concerned?
A Yes, sir.

Q : He picked up just as much as you were getting

A We tried not to have him come down and pick up

,10 bags or 20 bags.
; | Q But it does appear he was buying just about ali:>
!ﬁhe Prd-Blend you were getting from Richmond?

A Well, no, not -~ I mean, I still had other

cuatomers, but he was one of the larger users of the Pro-Blend.

o Well, for instance, I see on the 19th or

a Right.

[} " and on the 22nd, he picked up 20 bags of that?
A kight.

o

So he was a pretty big customer?

237
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J. N. Boling -~ Cross

A | Right.
'Q_' Would you yourself have picked up the Pro-Blend
in Richmond or did you say that was Mr, Hundley?

A " Well, I try not to pick up the material, but I

have on occasion gone up there and picked it up. But X don't.

recall whether I picked this up.

e You don't recall? ' i
B ¢ Right.
e In any event, while you did pick it up, you

are familiar with the smell of Thimet, aren't you?

A Yes, sir.

o Have you ever smelled any Thimet around that

||| Plant or in any bag that you picked up from the plant, from

the mill?
A No. I went to the mill and went up through the
whole mill with the plant manager. I couldn't -~ I didn't

detect any Thimet.

1) I believe you said that the only thing at the
mill is food products?

A To my knowledge.

o No chemicals? All the things you mentioned in

a hurry, and I wasn't able to write them down, but all of

those, is there a chemical in there that you picked up at'

the mill?: Pig Pellets?

A | We are not allowed to haul chemicals when we

258
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J. N. Boling ~ Cross ; - 288
1 (| haul feed. < ' | S
2 ; 0 That is unlawful, as a matter of fact? |
3' A It is unlawful. RBven 4if I instructed the truck

4 | to leave the mill and go to the warehouse which is on~the

5 || other side of Richmond and pick up chemicals, the warehonsév_
fe' Qould not put them on the truck.

7 | Q Getting to the samples that were taken, were .

g8 || You present when that was done?

9 | - A The samples?
10 | Q | Yes.
1 A Hum -- I'm not sure. I might have been, but

12 || I'm not sure.

13 | ) I know you Qere greatly concerned at that time
14 || With the situation.

15 A Right,
.16 : IR 1) Do you recall Mr. Simmons coming to the store
17 || to get those samples immediately afterf
18 | A I can't recall whether, you know -- I think I

19 ||was, but I'd hate to -~

20 Q Well, the samples that were taken —-
21 A Go ahead, excuse me,
2 "‘The 3amples that were taken from the Pro-Blend

22

2 [ in your store came from part of the Pro-Blend that you had

24 picked up or had had picked up in Richmond, isn't that correct?

s || A 'This is out of the same lot that we picked up.

<39
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J. N. Boling -~ Cross

Q@ When you say the same lot, that is food that

“would have been packaged at the same time and put into bags'.

rénd would be from the same mixture and lot at the mill?
MR. WOODWARD: Well, Your Honor, I think he
is asking Mr. Boling something he éan introduce
thrbugh'his_own witnesses. He is asking Mr. Boling
quéstiohﬁ as if he were running Southern States in
Richﬁond. I don't think it is proper.

THE COURT: 1If Mr. Boling knows it came from
a certain lot, he can say. If he didn't --

| MR. WOODWARD: If he didn't see the manufacture

of it, there is no way in the world he could say.

BY ua;'naanxs:

Q@ All right, sir.

A .' I cgn't teastify that I distinctly know that it
came from that lot. They make it in certain lots.

Q Yas, but all of these bags that you had were

the same lot number, were they not?

A This is correct.

Q All right.

A I'didn't actually make it.

[ S Do you know that lot number or do you have a

record of it --
A No.

<60
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J. N. Boling - Cross

| Q}.v -~ yourself? All right. When did you first
:becomé aware of the problem at Mr. Doggett's farm?

_I'm pretty sure it was on Tuesday, tho 10t§.
'in other words, the day_aftér?

Yes. |

The day after it happened?

P P P P P

The day afterwards. I believe that I spoke with

him on Wednesday.

o I'm sorry, you spoke -- .

A I apoke wvith Mr, Doggett on‘Wednesday concerning
1t. A.

Q pid you havg occasion to come down to Mr.

Doggett's operation?

A - I spoke with Dwight on Wednesday to find out,
‘you know, what I could do, to find éut what the problem was.
:At that time we didn't know what it was, and he told me that
we weren't concerned any and he didn't know what it was, and,

you know, don't worry about it.

Q pid you suspicion a -~

A No.

Q -= chemical?

A At that time I don't think anybody suspicioned
vanything. |

Q Well, when you went to the farm, where did you

go?

<61
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J. N. Boling - Crosav

When I went out to the farm, it was on Monday.

A
e That would have been the 16th?
A | That would be the isth.

Q Who were you with?

A Herbert Jones had come by. I told Herbert thgt -
w@ll, I was sick at the time. Anyway, I had a terrible cold,
but I told Herbert I hadn't been out there and I wanted to

go. He said, "Well, come on and we'll go togather.”

o Q‘ - Do you recall about what time of day?
0 A About around 10:00 or 10:30.
Q It doesn't matter, but who was at the farm when

1

12 you were there?

2 A Little Dwight, I think, was there.
14 Q All right.
A I'm not sure whether it was Dwight was there --

15
16 Senior was there or not, I'm not sure.

17 Qe _ Did you look around to see what you could see?

- FORM 740

18 A Well, I was more or less mzking the courtesy

19 || call to see if I could do anything for them, and Herbert -~

PENGAD CO., BAYONNE, N.). 07002

20 [ I pid you?
21 v lﬂ. Hum ~-
99 v Q Did you look in the small area Qhere the

23 | Pro-Blend was stacked?

2 | A I did.

. 3 | o 'Did you £ind a great number of bags there?
| N 262
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J. N. Boling -~ Cross
A There were a number of bags on the floor.
0 Did you stir some of them up or move any of
them? | | | | |
| ; A' I didn't personally. AYoh had testimony thﬁt'

Mr, Jones piéked up some bags.

Q Did you see him do that?

A ‘I dia.

Q VWQre you there when he smelled the Thimet in
:the one bag?

A I was. v

Q In stirring up the bags, did you stir up any

mice or anything like that?

A I didn't see any mice.
0 Did you notice any Thimet boxes or bags?
A There was one box of Thimet in the back portion

of the -- where they stored the Pro-Blend.

Q Did you have occasion to look in the box?

A No, I don't -~ at that timé, other than -- you

"have got to piece 1t all together, but at that time I still

don't think he actually thought it was Thimet. He had

‘smelled offensive odor in a bag, and we sent it off to be
‘analyzed, but I don't think the conhection between -- I

didn't look in the box, and Mr. Jones didn't either.

Q But even today, after that, even though you

' didn't suspicion Thimet and nobody else did right at that

.« 263
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J. N. Boling -~ Cross

point}'you remember that you saw the Thimet box, right?

AT I

e

Yes.

All right. How close was that to the Pro~Blend?
I think it was probably 30 feet.

30 feet? All in one room there -—

That is correct.

-- where the Pro-Blend ig -~

Right.

-~ stored? Do you cénhider it good farming

practice, sir, to store chemicals such as Thimet next to

the Pro-Blend -

Q

back.

MR. WOODWARD: Your Honor, I --

BY MR, HARRIS:

-~ food éupplement?

MR. WOODWARD: I object to that question..-

- MR. HARRIS: You asked --

MR. WOODWARD: Not that Thimet wag gstored in the

There was a Thimet box that Mr. Jones testified

yesterday had 6 inches of dust on it. BRe hadn't

inquired of him. He is trying to impute the Thimet

box with the dust on it. 1 object to it.

MR. HARRIS: Whether it had Thimet or not,

that i{s up to the jury to determine. It ig a Thimet

box.

<64
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J. N. Boling - Cross
'THE COURT: I'll allow him to answer the

question.
. THE WITNESS: Repeat the question. You

;-

confused mne,

BY MR. HARRIS:
i 0 Whether you consider it good practice of a
farmer to store a chemical as powarfﬁl gé»poison, you might
gsay, as Thimet in the same area where food supplement is
stored.
| A If there was Thimet in that box, it wouldn't
be a good practice.
| 0 All right. |
i | A I can't attest to'wﬁether there was Thimet in
the box or not. |
; Q It didn't have 6 incheé of dust on it, dia it?
' A To my recollection, I cannot say whether it
did or didn't because, és‘I sajid, I noticed the box, but I
didn't go back to the back of the building to look at the
box. In fact, I don't thiﬁk.elther one of us did. We were
hore interested ir the bags.
| 0 All right.

A My wife says I don't notice the dust at hone.

MR. HARRIS: That is all I have. Thank you,

sir.
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'J. N. Boling - Cross 29!

THE cobRT; Is that all for this witness?
MR. WOODWARD: T have no further questions.
»Tnz COURT: Thank you... '

(Witness was excused.)

MR. DELK: Your Honor, that is all the

- witnesses that Parmers Service Company intends to

present today.

THE COURT: Parmers Service Company rests?
MR. DELK: Our case is rested.

o THE COURT: All right, Mr. Harrias.

MR. HARRIS: Call Mr. Groseclose.
11

, Can we delay any motions that we might have
12

at this time on behalf of Southern States? I'm not
13 : ,

” sure I would have any, but I don't see any need of --

THE COURT: All right.
15

MR. HARRIS: Is that all right with you, Tom?
16

THE COURT: Watch your step.
17

- FORM 740

18

o MARK R. GROSECLOSE, called as a witnese on behalf of

_ Southern States Cooperative, Incorporated, having been first
20 ,

duly sworn, was examined and testified as follows:
21

PENGAD CO., BAYONNE, N.J. 07002

22

DIRECT EXAMINATION
23

24

BY MR. HARRIS:

25
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M. R. Groseclose - Direct

- Mr. Groseclose, would you state your name, pleds
Mark R.'Groaeclose. |
Your addreés?
2033 Wrens Nest Road, Richmond.
Your occupation?

Manager with Rollins, Orkin.

LA S S - T -

What is Rollins, Orkin?

A Well, Orkin Exterminaéing Company. Orkin

Exterminating Company is owned by Rollinsg, Incorporated.

e 'four educational background, please?
A BS degree in marketing at the University of
Tennessee,
Q Mr, Groseclése, as manager in Richmond of the

5tkin operation, did your firm have occasion for a period

in 1977 to have a contract with Southern States?

A Yes, sir.
; S0 ' Did.that_concern the mill there on Hull Street?
i A Yes, sir.

Q Their food 6peration there? What was the job

of Orkin to be?

A It was a2 monthly pest coptrol sarvice.

Q- Mr, Grosedlose, at my request, have you studied
and determined whether or not Orkin uses Thimet in any of
its pesticides, pest control?

A Yes, sir. I researched our sources and I found

<67




M. R. Groseclose ~ Direct 297

thht,we do not have Thimet available as a chemical for use.
'. MR, HARRIS: Answar counsel,‘pieace.
MR. DELK: I have no questions.

Mﬁ. HARRIS: Mr, Groseclose, thank you

- FORM 740
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very much,

THE COURT: Mr. Woodward.

MR. WOODWARD: I have got several.

MR, HARRIS: Excuse na.

CROSS~-EXAMINATION

BY MR. WOODWARD;

e bo you use ény phosphates?

K-‘ We usav;rgano~pﬁOaphates, ves, sir.

Q | You do use orgamno-phosphates?

A ~ Yes, sir.

e That is a poison?

A' Yes, sir.

Q That is parf of the general organic phosphate

group, is it not? |

lm - Yes, sir.

0 and you use that in the Richmond plant?
A

Hum -- in our office, in our -- yes, sir.

MR. WOODWARD: That is all I have. Thank you.
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M. R. Groseclose - Redirect

REDIRECT EXAMINATION

Bﬁ Mﬁ. HARRIS:
| 'Q : You use that at the mill, food mill?
| A “The organo -- one or two, possibly, of the
chemicals that were used would have been organo~phosphates.
L But not Thimét? :
A No, sir. |
THE COURT: Any other questions for this
‘vwitness?
| MR. WOODWARD: No, I have no further questions.
.THE COURT: Do ybﬁ need this vitness any
further, gentlemen?f
| MR. HARRIS: Not for me. He may be excused.
Ha wai on his way to Atlanta this morning.
MR, DELKS No, sir,
MR. WOODWARD: I have no objection.
THE COURT: You may be!eXcused; Thank you.
(Witness was.excuaéd.)
"THE COURT: Call your next witness.

MR. HARRIS: Mr. Chaney.

RONALD B. CHANEY, called as a witness on behalf of

Southern States Cooperative} Incorporated, having been first

dﬁiy sworn, was examined and testified as follows:
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R. B. Chaney - Direct

" DIRECT EXAMINATION

BY MR. HARRIS:

oo

-

o

o

Q
.
e
A

Q
in Richmond?
A

‘a

Mr. Chaney, would you state your name, sir?
Ronald B. Chanay.

Wheée do you live?

2 Lee‘Avenue, Highlhnd Springs, Virginia.
What is your oocupation?

I am the manager of Terminix Engineers.
What 15 Terminix Engineers?

We are pest control,.exterminating company.
Your educational-backgrouhd?

High schooi.

How long have you been manager of the Terminix

Hum ~- 14 months.

Mr. Chaney, at my request, did you -~ excuse me.

Have you checked your records to sée whether or not Terminix

had a contract with Southern States in Richmond in regard to

pest control
A.

e

-

-

at the Richmond mill?

Yes, sir, we do.

That is the food operation part?
That is right.

Did you find that you did have suéh a contract?

Yes, sir.

<70
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R.'B. Chaney - Direct | 4‘ E : 300
‘ 1 ! Q Tﬁét.was during éhe yaar 1977 or since?
| 2. L A Yes, sir.
& 3 Q o And prior to 19772
4 A Back to 1972.
5 )i 'Q . Mr. Chaney, at my-fequest, have you checked fonr,

6 |[|recoxds and studied this to deteimine whether or not Thimet

l

7 |18 used in any of the products th&t you use, that Terminix

8 iuses for pest control?

9 I-. A Yes, I have.

LU ([ Is Thimet used in regard to any pest control?
11 L No, it is not. |
12 | MR. HARRIS: Tﬁank-you, Mr. Chaney.

13 | Ansﬁei these gentlemen.

14

15 i. : CROSS-EXAMINATION
‘16

17 [[BY MR. WOODWARD:

18 Q- You do use the organic phosrhate group of

19 chemicals; don'i you?

20 A Yes.,

21 2 That is a poison?

2| A Yes, it is.

23" 0 Ir acdition to what yoh‘do, people from time to

94 [time dé their own work in extermination of pests, don't they?

2 | MR. NIARRIS: Well, people may, but I -—-
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R. B. Chaney - Cross | ’ - 30

1 | ' THE COURT: i don't know if he's in a position'

2 - to know unless he had seen evidence of it.
3

4 BY MR, WOODWARD:
5 Q i You don't know whether Southern States used its

6 own chemicals themselves 1n’rodent or pest control?

7 '  MR. HARRIS: oOf coufse he doeen't, Judge.

8 |- THE COURT: He may.

) : v MR. HARRIS: That is not a permissible question.
10 o THEZ COURT: He can answer it yes or no.

11
12 | BY MR. WOODWARD:

13 Q Do you know whether they do or do not?

ERTN A I do not, but to my knowledge, they do not.
15 0 As I understand, Orkin was going to work there

16 and you were doing gsome work there?

; 17 | | A We would have worked --
é 8 || () | You and Orkin?
; o A That I don't know. We were doing some work.
§ 20 | ) ¥R. WOODWARD: Thank you very much. I have
i 21 no further questions.
: 2 I . MR, HARRIS; “Thank you, Mr. Chaney.

23 . o THE COURT: Can this wiﬁnasé‘be excused,

2 gentlemen? .

2% ~ MR, WOODWARD: As far as I am concerned.
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R. B. Chaney - qrosa‘

MR. HARRIS: Going back just one minute.
REDIRECT EXAMINATIDN

BY MR. HARRIS:

0 | There 1s no Thimet used"in any product that you

use for éxtermination?
A No, sir, none purchased nor used Thimet.
MR. HARRIS: All right.
THE WITNESS: Am I excused?
 THE COURT: Yes; sir, you are excused.
(Witness was excused.)
THE COURT: Call your next witness.

MR. HARRIS: Mr. Morgan.

GEORGE D. MORGAN, JR., called as a witness on behalf
of Southern States Cooperative, Incorporated, having been

first duly sworn, was examined and testified as follows:
DIRECT EXAMINATIDN

BY MR. HARRIS:
e Mr. Morgan, would you state your name, please,
sir?

A George D. Morgan, Jr..
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Just a little, if you will, please.

- 8Southern States?

G. D. Morgan, Jr. - Direct
10- - Your address, please, sir?
A'. 6213 Three Chopt Road, Richmond, Virginia.
¢ - mMr. Morgan, what is your occupation?
' L'. I am a bag manufacturer.
¢ Do you have a contract and have you had for
‘éame years to furnish bags for Southern States products?
| . ﬁ | Yes, sir,
‘_ Q ,., Do you furnish a bag -- I am going to show you -

do you furnish and manufacture, I might say?

A What did you say? You'll have to speak up

' _Q All right.
A My ears are getting old, too.
Q ‘Where is your plant located?
A In Richmond. Belleville and Moore Street,

Wast kichmond.

Qo For how many years have you furnished bags to

A Since sometime during World War II.

Q I am holding a bag in my hand. Do you recognize
that?

A Yes.,

Q pid you manufacture that bag?

A Yes, sir, that is our little trademark dowh

there on the corner.
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‘these bags from the time that you get the material, where
‘you get the material and right on up to the time that you

‘distribute that to Southern States?

T is manufactured by Nashville Millsg, Nashville, Alabama.

'They are a subsidiary of Plymouth Company, and, in turn,

with other materials from the same mill. It comes in 2,000

o That is a logo, M-V?
A Right.
Q- Would you describe the procedure of manufactutinj'

A This bag is made from woven polypropylene ribbon.

they are a subsidiary of one of the big o0il companies,
Q All right.
A They are the only manufacturers of this

particular piece of cloth.

vl Is this an oil-based product?

A | Yes,

Q How does that come to you, that material?

A We buy tﬁis material in truckload lots along

vard rolls that have about 10 bolts put on there per roll.

Q All right.

A We put it on a rather large printing press which
cuts the maéerial, prihts the material and folds the material
wrong side ouﬁ. It would be like this and comes to the store.

We then sew this bag: again wrong side out, naturally.

It then goes to a turning machine that turns the bag right si&e
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G. D. Morgan, Jr. - Direct

‘out. It thhn goes to the baler and is baled, wrapped, tiah, .

ready.for shipment.

[ S And at that time when it comes in, when it‘goes

6ut, that material, has it ever been used before?

A Never been used before.

Q - Are these bags aver reused by Southern States?
A | Not to my khowledge.

.Q Do you ever have them come back in and clean

them up and ship them anywhere?
A No,'sir.

L In your production, is there ever any reason to

‘use Thimet, a chemical, Thimet?

A I don't even know what it is.
1} Any chemicals at all?
A No, sir. Just the ink is the only -- I don't

know whether you call printing ink a chemical or not.

Q Do you know what that is made of?
ﬁ It is an oil-based ink.

o} v. And you put that on the bag?

A That is right.

MR, HARRIS: TI'd like to introduce that,

'You: Honor. Well, we have one.

THE COURT: Do you want -- well, I think
counsel stipulated that this bag was the same as

the Exhibit -- what is that number of that Exhibit?
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G. D. Morgan, Jr. - Direct

.THE CLERK: No. 1. 1

THE COURT: Plaintiff or Defendant No. 12
Mr. Woodward, will you stipulate this bag he has
been referring to is the same type of bag?

MR. WOODWARD: Looks to be the same as the
one that was introduced by them yesterday.

'THE COURT: That is stipulated, gentlemen.
All right. 1If you.want it in, I'11 let it in, Mr.
Harris, but we already -- ‘

| MR. DFLK: I agree because the bag I introduced

they got from Mr. Harris, and I presume he got all of
them from the same Place.

THE COURT: All right. Answer these
vgentlemen, Mr. Morgan.

MR. DELK: I have no questions.
CROSS-EXAMINATION

BY MR. WOODWARD:

0 Mr. Morgan, just one brief question, please.
A Yes. |

'+ Do you have any mice ot.raté at your plant?
A I would think perhaps we do.

Q - Do you control them chemically?

A

- Not in the plant that I know of. We have Orkin,
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G. D. Morgan, Jr. - Cross

I believe, on some sort of a contract. While I am not a

thbuaand“bercent sure of where he works, we have g cafete:ig
and wé are careful to see that he handies that and-where else
he may §o, I don't know.
Q That is really not part of your responsibility,
though;'is it?
A Not personally, no, sir.
0 o In fact, you are head of Morgan Brothers Bag
Company, are you not, sir?
| A | That ié right.
MR. WOODWARD: That 1# all I have. Thank you.
 THE COURT: Any other questions, gentlemen?
.’M:. Morgan may he excused, gentlemen? |
MR. WOODWARD: Yes, hea can as;far as I am
concerned.
THE COURT: Mr. Harris?
MR. HARRIS: Yes, sir,
THE COURT: Mr. Morgan, you are excused.
Watch your step going down.
(Witnesas was exauaed.)x
THE COURT: Next witness.

MR. HARRIS: Dr. Poley.

GERALD POLEY, called as a witness on behalf of Southern

States Cooperative, Incorporated; having been first duly
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'_ G, Poley -~ Direct

sworn, was exarined and testified as follows:

'
_‘sir?'

>

- -

P © P oL o op o

=3

>

Are you a chemist?

DIRECT EXAMINATION

| BY MR. mARRIS:

Dr. Poley, would you state your name, please,

Jerry.quey.

All righz,

Gerald Poley as given.
Where do you live, sir?

In Richmond, Virginia.

~Give us your address.

909‘Ryder Road.

How old zre you, sir?

I am 39.

Dr. Poley, where are you employed?
Scuthern States Cooperatise.

In what capacity?

Manager ¢’ research and technical services.

- Research and technical services?

That is right.

- Ie your office in Richmond?

Yes.
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1 oA I am a nutritionist.

2 ' 'Q‘, A nutritionist? What is your educatibnal

; background, pleasa?

4 - . MR, WOODWARD: I'11 concede he is a nutritionist

5 - qualified as such.

; || BY MR. HARRIS:
8 ' 0. = Dpid you have occasion to look at a bag that

9 || was presented to you or that you saw at the Virginia State

10. Laboratqry, a‘Southern States bag, Pro-Blend bag?
19 A ~ Yes,

12 R pid you have occasion to look at the sewiné marks|
13 || on the top of that bag? ‘
14 - Yes. We studied it there,

15 .Q._ Did you come to a determination as to vhethér
or not that bag had been sewn either once or twice?

16

17 A Well, it's difficult to see exactly what the

- FORM 740

18 | situation would be, but it looked as if it had been sewn once.

: 19 | | Q One time and not resewn at any time, right?

g 20 A I don't think it was.

f o1 ] Are you familiar with the chemical Thimet?

: A Only as we learned after this case had come up.

- 22

23 MR. HARRIS: That is all I have. Thank you.

24
CROSS~EXAMINATION
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G. Polev ~ Cross
. 'BY MR. WOODWARD:

¢ Dr. Poley, you indicated it was difficult to

;determinevwhethar it had been sewn once or twice. It is a

i
'

ipossibility it had been sewn twice, isn't 1it?
| , .

i . MR. HARRIS: Well, possibility.

|

i

' BY MR. WOODWARD :

|

Il B It is -~
' A | It would be difficult to determine.
- .Q It is difficult to determine how many times it
has been sewn; isn't it?
A ~ Right.
Q‘ : Really dbn't know whether it's been sewn once
or twice?
E A Thot could have been determined, though, by
ilooking at it in a microscope. Maybe you could determine.
Q You didn't perform that test of it, though,
Edid'you?
| A do.
0 Aire you familiar as a r:tritionist —— and very

Sfrénkly, I dorn't know what a nutriticnist is -- but as a
| -
inutrizionist, are you familiar with ¢he compesition of the

gfeéd gsupplement Pro-tlend?
5 A Tes.

¥

0 Yhat are the components of Pro-Blend?
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G. Poiey - Cross

8 Oh, it would contain processed grain byproducts;

-1t would contain dicalcium phosphates; it would contain

calcium source, vitamin source, salt -~ hum -~ that would be .

~about what it would contain.

o " There are a number of components inf?ro-nlend :
then?

L - Those that I enumerated on.

Q-' ' Soy bean meal is one of them is it not?

A That is right.

Q fDoeé Southern States manufacture soy beans ox

do they buy them from somebody who raigses them?

A We do not manufacture soy beans.

Q - So that comes into your plant from an external
sourdé? |

A It comes in from soy bean processors that

prodess soy for the vegetable ocil and for the meal that goes
into the animal food chain. So you have material going in’

the animal_#nd human food chain.

e So you buy soy beans, soy bean meal from
processors?
| A, Right.

Q@  And soy beans, of course, are grown and raiﬁed

on a farm? |
A Yes.

1] ~ Soy beans are raised as peanuts are raised?
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A

0

.bran, wheat middlings or bran, a common component?

A

and it is one of the materials that is left after the flour

'ia milled.

@

A

Q

‘of bags that you-all manufacture that you buy soy bean meal

in bulk and you buy wheat middlings or bran in bulk?

process sugar.

Q

T

o]

-~ Where does that come from into your plant?

- That is right.

And is external to your plant?

G. Poley ~ Cross

Yes, I know what you are saying.

And then I believe there is also something ealleﬂl

That is right. ' That comes from milling flour

From flour mills.

Shipped to you?

I assume because of the hundreds of thousands

That is true.

What else goes into it? Molasses, is that in

It could be in some, but very little molasses.
Where do you get the molasses from?

People in the sugar cane processing business

That comes to you in bulk, also?

That is right.

Yes.

I believe you stated dicalcium phosphate.
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G. Poley - Cross

That is true.
VWhere do you get that from?

That comes from people that are in the business

‘of processing dicalcium phosphate.

- Q

In that particular case, I think it is an

internal product? That is An internzl product?

FY

i)

A

¢

I think so. I'm not -~
That is produced in bulk?
Yea.

Then there are.other mineral feed components?

Yes, as I have outlined.

Vhere do you get the additional things from?

External to your plant?

A

bulk? '

A .

That is right.

Manufactured by others and shipped to you in

Yes. There are some things that are shipped

in paper bégs. For example, vitamin supplies are shipped in

paper bags and some of the trace mineral supplies are shipped

in paper bags. All the materials that we receive, whether

o

“they are in bulk or in paper bags, are sampled at the plant.

Dr. Poley, with the exception of dicalcium

phosphate, Southern States gains from other external sources

component parts which are used in the manufacture by Southern

States in Richmond of the Pro-Blend feed supplement?
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when the product comes into the plant, the mill?

A Yes, sir.

Q Vhat is that?
>A Vell, all of the materials that we receive are

sampled prior to beinc admitted to the plant. Then a sample
is then retained from the mill for 90 days after we receive

it. Some of these sarples go beyond that, but all materials

‘Are éampied so that we have a complete log of what we

received,

In addition to that, we sample all the materials that

Iwe ship so that we have a complete log of everything that we

ship.
v'q And at any time in this samplinc was there any
Thimet or‘?horate in any food product?
A No, there wasn't.
MR. HARRIS: That is all I have. Thank you,

- sir.

<85

. G. Poley - Cross
A That is true.
MR. WOODWARD: That is all I have. Thank you,
Dr. Poley.
REDIRECT EXAMINATIOH
BY MR. HARRIS:
Q Pr. Poley, do you use a policy on quality control
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G. Poley - Redirect

MR. WOODWARD: Do you have any questions,
Mr. Delk?

MR. DELK: No.

RECROSS-EXAMINATION

BY MR. WOODWARD:

"y

o Dr. Poley, you take a sample from a batch, do
you not?
A Yes, sir, it is probed according to the practices

thét are 6utlined by good mahufactuzing practices.
Q | Such ag if a ton of bulk material comes in,
ybﬁ take a sample sufficient to be tested in your lab?
| A That is right. It is a represaentative aaﬁple
taken'throughout it. |
@~ That is rot in the entire load, however, is it?
L It is representative of the load as the result

of the probing device and the method that we use. It would

be representative of the load.
0. Somethinc can get through your quality control
analysis, however, can it not? If you just take a sample, say,

of a ton of bulk raterial, that is possible, isn't 1t?

L 1 don't think so.
o You don't?
A If it were evenly distributed, it would be
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G. Poley -~ Recross
diffioult.
Q Suppose it is not evenly distributed?
A It would be by the time it got into the system

because the result of the mixing and batching and that sort

of thing does give you an even distribution. You would not

have a hot point because thia,matérial is blended in a two ton

mixer. It would be very difficult for all the material to

go through the syster and only come out -- in fact, it is

impossible.
Q It is impossible?
A Yes. For all the material to go through the

system and come out all in one concentrated material.

o} You don't know whether some has gotten into
other bags besides one bag or not, do yo&, Dr. Poley?

A I think that you can conglude that something as

toxic as Thimet certainly would have given -~

a My question to you is that you don't know,
do you?
A I have not heard that any got into other bags.
e Again my question: you do not know?
A ¥ell, that is my answer.

MR. WOODWARD: That is all I have, Dr. Poley.
MR. DELK: I have no questions.
THE COURT: May the doctor be excused?

MR. HARRIS: Yes, sir. 2
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G. Poley - Recross

THE COURT: Mr. Woodward;

MR. WOODWARD: I have no further questions
‘of the doctor.

THE COURT: All right, Doctor. You are free
to go. Thank you. Watch vour step éettinq down.

(Witness was excused.)

THE COURT: Call your next witness.

MR. HARRIS:  Mr, Crane,
JONATHON RICHARD CRANE, called as a witness on behalf
of Southern States Cooperative, Incorporated, having been
first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. HARRIS:

1) Would you state your name, please, sir?

A | Jonathon Richard Crane.

Q»: Your ége?
A 36, |

2 Where do you live, sir?

A VI live inARichmond.

'Q  lWhat is your educational background, sir?
.A‘“ ~ 1 have a bachelor's degree in animal science

~ from Virginia Tech.
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J. R. Crane -~ Direct

0 Just what is animal science? If you will just
describe it a little bhit,

A Well, animal science quickly is the study of

raising and caring for domestic: animals.

Qe Including their food?

t A | Right, certainly. Nutrition is a big part.
Q Where are you employed?
B I am employed by the Virginia Department of

Agriculture in Richmond as a state requlatory inspector.

o Vhat does that ﬁean, state regulatorf inspector?
A Well, quickly phrased, I perform inspections
which include the sampling of various agriculture

commodities that the state regulates, which include feed,

vheed, fertilizer, pesticides, things of this nature.

o Do you have certain authbrity in your job?

A Yes, sir. |
' Q If not authority, then recommendations that you
?an make?

A We do on occasion make recommendations. Our

brocedure includes sampling material, bhut also we do on-site

inspections under state law and also »n a contract basis for

the Food and Drug Administration.

v That is the federal government?
; A Yes, sir, this is federal.
Q Mr. Crane, what is your territory of inspection?

- <89
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1 | A l. I inspect five counties west of Richmond, part
2 of the City of Richmend itself, Hopewell and Colonial Heiqhtp._
3 Q _. Now, i3 Southern States, the mill there that
4 vproduceé_fboa on Hull Street, part of your territory?

5 A Yes, it is.

6 o Does that come under your jurisdiction of
'Southern Stqtes?

8 || A | Yes, sir, it does.

9 L Q | How long have you been inspecting Southern StateJ‘

10 [| plant?2 I assume you do inspect.

11 A Yes, sir. Approximately three years.

12 Q ' Three years? Which would be when?

13 A April l:t of 197¢; April lst of 1976.

14 Q Mr. Crane, have you bhrought with you the records
15 of yonr'inépections of the mill on Hull Street for Southern

16 States?

17 o A Yes, sir, I have.

- FORM 740

v13 0 Referring to those, would you advise the Court
19 and jury how often you have inspected the Southern States
20 mill'plant on Hull Street during that period of time that you

21 have been there?

PENGAD CO., BAYONNE, N.J. 07002

22 | A Ok:zv. Official FDA inspections under the
23 | contract are performed every two years; once every two years
24 where we go through and do a complete inspection, including

25 | records and everything.
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J. R. Crane - Direct

That is the federal?
Yes, sir.

All right.

R 2 ~ 2 . ~

once every five to seven working davs for the purpose of
obtaining samples and to just do a visual inspection.
i At this time if I see anything that is out of the
ordinary, either if the state or federal programs that were
in force, I can then either bring this to the attention of
management or if deemed necessiry take action at that time,
Q How would you describe the record of the
Southern States operation?
i MR. WODDWAARD: I object to that, Your Honor.
THE CCURT: I think he can tell what the record
is. |
MR. WOODWARD: I'm sure they have a good record.
'_v I don't see where it is probative. He is ihdicating
what he nhas done.
TUE COURT: I'll allow him to t21l1 what the

- inspections woro,

BY MR. HARRIS:

A I brought the last two official PDA inspection
reports with me.

ST - #2291

In addition to that, I'm in the mill approximately
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J. R. Crane - Direct

Q When was the last one made? 7
A - The last one is dated the 23rd‘ofyhugust, 1973.

[} now about before that?

A Before that? It took place on Auéust the 10th
of 1976.
| vQ'.. . Wow, they are FDA normal inspections, right?

A Yes, sir. |

Q - In addition tﬁ that,3you.go there every week?

""E"_' Yes, sir, I g;.there every week. I do an

informal inspsction involving the entire plant about once

a month.

0 liow, what'is the nature of the sampling that
you‘dc? I worler if I can take a minute to look at yéur
records, pleasc.

Do }ou rale any written records of your weekly visit?

A Yes, sir, we do. These are turned into our
coordinator once a waek.

¢ 2Ll rigut.

A That would show ihe places we go and the number

of samples we have taken.

Q liow, dil you bring me these records?
A Wo, sir, I 4id not.
0 ¥hen you say "sampling”, is that samples of

food and food mix?

A No. Well, of animal feceds.
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Q

A

feed that the: have prepared or it may involve sampling of

ingredients that are arriving there.

o3
Who is he?
.A
Q.
.

2

describe what that is?

A

done by -- in this case, Mr. louis Cery, who is the assistant
supervisor of the feed and animal section of the Virginia
Department of Agriculture and Consumer Services.

It simply states to Mr. Kirkpatvrick that I have performefi
an official FDA inspection on his preanises and it informs him
the ﬁature of any deviations I have found and what he should

do to correct this.

Q

A

0

A

under the good manufacturing'practices to assay all of the

feeds that he makes that contain any type of a medication.

J. R. Crane - Direct 322

Enimal feeds?

Yes. These are samples of commercial animal

I see here a report to Mr. Thomas Kirkpatrick.

He is the mill manager.
2t Southern Statese?
At Southern States, Perrv and Hull Streets.

2nd the report of September 26, 1978, will you

Nkay. Thisz is our final report and endorsement

In '78 were there any dewiations?
ves, sir, I found two deviations.
VWhat were they?

At that point he is required under FDA raqulations,

<93




- FORM 740

PENGAD CO., BAYONNE, N.J. 07002

10

1

12

13 |

14

15

16

17

18

19

20

21

22

23

24 .

25

J. R, Crane - Direct

In all cases this was not done.
Q@ What does that mean?
 § That means all of the feeds that he makes that
'might have an animal drug in i‘ he must sample and send tc a
laboratory to have it analyzed to be sure that drug is
contained in the amount that he guarantees on the label.
Q  _ And these animal drugs are generally what?
| A Well, Southern States mill in Richmond produces
23 diffeient types of medicated feeds. I have a list of all
the drugs they have on hand, if fou want that.

0. Do any o those include Thimet?

| A, No, sir.
o Are you familiar with the chemical Thimet?
A, Yes, sir, i am,
Q - In your weekly reports, what is your genecral

o&éervdtion of the operation there at that mill when ¥ou co
there from week to week?

A I'm not Eure I -

Q 1f you were.to describe to soméone that operation
there, the quality of it.

A I would call it efficient. Their quality control
is very inténse. They do a daily inspection themselves on
the cleanliness of the mill, and tﬁis is done every merning.

Cn some occasion: I accompany the plant superintendent

while he does this and go along with him.
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J. R. Crane - Direct

This also will include ny inspection when we just kind

of do it together and I can point things out to him at that

Has any sampling that you have ever taken
Thimet or any Phorate pcisoning of any kind?
No, eir; no, sir. |

M7. HARRIE: Answer counsel.

MR, DELF: I have no cuestions.

THE COURT: Mr. YWoodward?

CROES-EVAMINATION

BY MR. WOODWARND:

0

£

A

Q
control?

A

Q

Your inspection ig periolic?
Yeg, air.

You say Southern States as ite own quality

Yes, sir.

tmality controel 1= desicned, is it net, to be

reasonably certain of the product tha*t is put into the main-

gtream of commeorce?

A
.

AD

Yig, sir.
fuality control coste monay?
Yos, sir.

And at some point i{f a Y siness is to make a
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~Je« R. Crane - Cross
1 profit,.Quality control is outweighed by the economic faetor,
-2 || i8 it not?

3 " KR. HARRIS:  Wait a minute. HNo showing

4 | in this of any such thing. I object to it.
5. . A : . THE COURT: I don't know. He hasn't qualified
6 v | as ah eccnomigt --
7 ",l a  MI.. HARRIS: Businessman --
8 .

.9 BY MR. WOODWARD:
10 0 Yall, are you familiar with quality control

11. | enough to answer the question?

12 : o . iiR. HARRIS: Your Honor, he i# trying to
13 . brinq it in b} inference. ![e has no proof whatsoever.
14 I object to it.
15 . THE COURT: Well, he has testified.
16 - MR. WOODWARD: When they shoot pigeons, they
; 17 | : ‘also okject.
é 18 , - MR. HARRIS: I object to counsel, too, right now.
; 19 THE COURT: Gentliemen -- gentlemen --
g 20 ~ ME. HARRIS: I'm sorry, Judge.
g 2 THE COURT: i'll allow you to question him
: 22 - - about the quality control, Mr. Woodward, that he
23 testified to. As to the economic impact, you'll have
24 | to qualify him as an expert to answer those questions.
25
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BY MR. WOODWARD:

o Do you remember the question I asked?
A _ Restate it.
1V S Al right, I'll restate it. Before you answer,

téll me whether you are in a position to answer it.
ny.questien_to you is this: Qﬁglity control at some
point hasvto be outweighed bv the eéonomic factor at the
expense of quality contrdl?’
MR. HAFRIS: ¥ait a minute.
MR. WOODVARD: That is my question and

. statement.

' BY MR. WOODWARD:

0 Are you able to agree or disagree or to answer?
A I really can't answer that because we do not
enter'intd econonics whatsoever. UWe are strictly regulatory

in hature.;

Q : S0 you are just familiar with the quality control
itself?.

A Yes, €ic.

¢ 411 right. In spite of quality control, thinqé

are introduced inte “he mainstream of ccermerce, are they not,

A i suppose that is so.

vy - It happens, doesn’t it?
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MR. MARTIS: Hasn't happened in this case,
Myr. Woodward. No proof and you'know it.

THT COURT: Well, I don't know -~

MR. JIAR"IS: Because it can happen -~--

THE COUXT: Be can answer the guestion.

BY MR, WOODWARD:

0 Arc vou familiar that that happens?

A Not spe:ifically, no, sir. I don't know what
you are raferrirc to.

0 My -uestion to yvou is that as far as quality
control --

A Yes, 9ir.

Q - Cmca—Cola Company has guality control,
doesn't it?

| _A | I assume they do.
1 S | Things get in their bottles of Coke?
MR, BARFTS: I object to that. That has
nothing to Ao wlith this case whatsoever.

THE COURT: I sustain that objection.

BY MR, WOODWARNRD:
Q My ~question to you, since you engage in quality
control, that in spite of quality control, is it not true that

things get into th2 mainstream of commerce in spite of that

298

32



10
1"
12
13
14
15
16
17
18

19

20

21

22

23

24

25

J. R. Crane -~ Cross

_quality control?

KR, HARRIS: Now, he has answered that.

.Thaf is possilble.
| THE COURT: ¥ell, just a second. Make the

objection, gentlemen, and don't let counsel testify.
Make your objectiong if you.have an objection. State
_the reason. |

MR. HARRIS: I object to it, sir. It is
irrelevant.

VHE COURT: 1 wouldn't think it is irrelevant
when the question of quality control is an issue.

1R. HARRIS: Talking about Coca-Colas.

TillL COURMT: The question is does he know that
things yget into commerce in spite of quality control.

If he knows, he knows; if he doesn't, he doesn't.

'BY MR.” WOODWA] i:

0 Do you know that that happens?

L. Hell ¢85, sir, 1'd say because there are
’

‘violations of our commercial feed law that happen.

4] Coes that happen generally is my question to

you, sir.

KR. IARRIS: It has happened in this case?

BY MR. WOODWARD:
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g Well --
;' | Define éenerally.
THE COURT: I sustain it.
THE WITNESS: Can you define generally

for mé?

BY MR. WOODWARD:

Q You are in quality control?
A ‘Yes, sir.
1) - In quality control, I feel certain, and I'1ll

ask you: are you familiar with quality control generally?

A Yeg, sir.

3' My question to you again, sir, is do not items

get into commerce in spite of good quality control practicas .

that should not get into commerce?
| ‘A . This is possible, yes.
MR. WOODVIARD: I héve no further questions.
fTﬁank you.
THE CCURT: Any further questions of this
witness?
MR. HARRIS: WNo, sir.
THE COURT: Do you nced this witness any
fﬁfther,-gentlemen? | |
MR. HARRIS: No, sir.

THE COURT: Mr. Woodward?
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MR. WOODWARD: NO' Bir.
THE COURT: You are free to go.
(Witness was excused.)

THE COURT: Let's take about a five-minute

recess at this time, gentlemen. We'll reconvene in

about five minutes.

(A short recess was taken, after which the

-trial continued as follows:)

MR. HARRIS: Mr. Daughtry, take the stand.

I just want to identify this with him, Your

THE COURT: He has been sworn?

THE WITNESS: No, sir.

R. A. DAUGHTRY, called as a witness on behalf of
‘Southern States Cooperative, Incorporated, having been first

duly sworn, was examined and testified as follows:

.DIRECT EXAMINATION

BY MR. HARRIS:

Mr. Daughtry, state your name, please.
R. A. Daughtry.

Your occupation?

Inspector, Virginia Department of Agficulture,
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Consumer Sexvice. ‘ '
Q" - At my request did you perform a service for me

about five minutes ago? -

A ~ Yes, sir, I did.
Q@  What was that?
A I removed a quantity of material that you had

in that jar‘from a Thimet bag outside in front of the steps

of the courtroom here.

Q ‘Was that Thimet bag unbroken when you -~
VA Yes, sir, it was unbroken.
Q All right, sir.

MR. HARRIS: Your Honor, I'd like to introduce
this. I don't know how to go about this. Maybe

Mr. Daughtry can lell us --

BY MR. HARRIS:
Q . It is dangerous, isn't it, sir?
A Yes, sir. -

MR. HARRIS: I understand that some people
are allergic to it and can cause a reaction, Your
Honor. I don't want to do anything here that is
going'to -

THE COURT: 1I'll allow it to be introduced,
gentlemen. I'll leave it up to the jury. If this

gentleman wants to give some advice concerning it,
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that is up to him.

THE WITNESS: The only thing I would say is
it ia a potent chemical, and, of course, you can take
the cap.off the container and you don't have to get
too close to it before you can smell it. Some people
| may be allergic to it. I'm not an expert in that field.'

I would not know who would be allergic.

'BY MR. HARRIS:
! 0 Would you describe the smell? Does it smell

'1ike anything else that you ~-

I
1

A It is very pungent, very offensive, as other
'people have stated.
| Q Can you smell two and a half pounds of that in
100 pounds of Pro-Blend?
| A I can't -~

MR. WOODWARD: I object to that, Your Honor.
He can't answer that,

THE COURT: He said he can't.

THE WITNESS8: I can't.

THE COURT: All right, sir. 1I'll allow this.
You stipulate that it is Thimet or he has indentified

it as such. This container, and it is in a Taster's

- Choice bottle, will come in &a Defendant Southern States

Exhibit No. 2. hig is Southern States Exhibit No. 2,
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the container as previously described.

THE WITNESS: Your Honog, I ﬁbuld suggest
that the container be thoroughly labeled as far as
‘Thimet product in there so there will be no question

. as to its being coffee.

THE COURT: I would suggest that you get a
label and place on it that it is insecticide, dangerous
material.

: .MR. HARRIS: You have got a good point. I
think we have got some masking tape that we can put
around it.

(Glass jar containing Thimet was received in
eviaénce and marked as Defendant Southern States
Cooperative,vIncorporated Exhibit No. 2.)

MR. HARRIS: Mr. Kirkpatrick.

MR. WOODWARD: I have one question.

CROSS~EXAMINATION
BY MR. woonwanb:
Q Mr. Daughtry, that is undiluted Thimet?
A Yes, sir.
o | Not mixed in with anything?
B No.

TEE COURT: Do you need this witness any further?

301

33




10
11
12
13
14
15
16
.17
18
19
20
21.
22
23
24

25

R. A. Daughtry - Croés

MR. HARRIS: No, sir.

THE COURT: He was in the courtroom, gentlemen. '

MR. WOODWARD: I have no objection.

(Witness was excused.)

THE COURT: Call your next witness, Mr. Harris.

MR. HARRIS: Mr, Kirkpatrick.

THE COURT: I don't guesé i'll have to tell
you to watch your step.

MR. KIRKPATRICK: No, sir.

THOMAS M. KIRRPATRICK, JR., called as a witness on

behalf of Southern Stétes Cooperative, Incorporated, having

been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION

BY MR. REED:

Q Mr. Kirkpatrick; state your full name for the

record and the jury.

A Thomas McDuffie Kirkpatrick, Jr..
e How are you employed, Mr., Kirkpatrick?
A I am employed as mill manager for the Southern

‘States Richmond feed mill.

Q How long have you been in that position?

A Since September of 1972.
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v} Can you tell us something about your educational
background? |
A Well, I was born and raisad on a large, livestock

farm in Rockford County. After high school I attended Ferrum
COllege and graduated from Ferrum College in a general
agriculture twb—year course.

From there I went into farming with my father and from
théfe I went with Southern Sﬁates Cooperative in 1962.

Q What was your first job, sir?

A I was the manager trainee with Southern States
Cooperative in their retail‘distribution systen.

1+ Subsequent to that?

A | After six months of training, I became a field:
representgtiVe for the Southern States Charlestown Cooperative
in Charléstown,-West Virginia, and worked selling directly
to the farmers all the products that Southern States
ranufactures and distributes to farmers. I did that for

about two years and then I was made manager of that

cooperative.
o All right.
A I managed'the cooperative there for about two

and a half years and then in 1968 I was promoted to the

retail operations department of Southern States Cooperative
in Richmond, Virginia, as project supervisor.

For several years I worked with the manager of retail
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construction, supervising the construction of v;rious types
of retail facilities for Southern States.

From there I was promoted into the position of
construction of petroleum equipment manager for Southern
States retail operation and I was in that job for two and a
half years. In that job I purcﬁgned and specified all the
rolling equipment for Southern Stﬁtes and also worked in the
constructidn'of thgas and petroleum plants.

From there I was promoted into the manager of the
Richmond feed mill.

10

Q All right, sir. As the plant manager of the
1

12 Richmond feed mill, are you familiar with the entire operation

carried on at the mill?
13

A Yes.
14
Q And all aspects of its operation?
15
A Yes, sir.
16 '
Q As plant manager you are in full control of the

17
operation and have full authority to determine how they take
18
place?
19
: A Yes, sir. It is my responsibility to make sure
20
21 that feed is produced in accordance with the policies and

2 procedures as set forth by Southern States.

23 I am to control personnel, quality, production,

24 maintenance, all the aspects of the feed mill and property.

- o All right, sir. Do you have any quality control
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inspector under you?
A I have a quality control supervisor who reports

diréctly to me and no one else.

Q What is his nane?
A Mr. David Jones.
0 Are you aware of Mr. Jones' qualifications for

the position that he holds?

A Mr. Jones is a graduate of Penn State and he
came to Southern States as a manager trainee and waé in retail
distribution at several different retail locations prior to
coming to the feed mill Qhere he was put into quality control
and trained for quality control.

Q All right, sir.

A And he has attended special courses, attended
the state university in Manhattan, Kansas, which is the only
university in the United States that offers a degree in
inilling process;

He has been through_an intensive three-week program
at Kansas State hesides the training he has gotten through
our own personnel.

MR. WOODWARD: If Mr. Jones is going to be

a witness, I'l1l be glad to assume his qualifications

when he so states them. This seems to be redundant

to me tc ask him about the other man.

MR. HARRIS: He was just establishing what the

38
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e quality control man does as his qudiificationa.

2 || That is all.

3 | - MR. WOODWARD: I'd like to see him, also,

4 | Your Honor.

5 | THE COURT: All right; sir. I'llAallow him
i

6 | to state ~- he has stated what the quality control

7 | supervisor's qualifications are. Go ahead.

8 I MR. REED: All right, sir.

10 E'BY MR. REED:

T o Do you purchase all your bags from Morgan Brother#?
12 A Yes, sir.

13 || Q Bags used for Pro-Blend 50.

14 A Yes, sir.

5 | a since you became plant manager in 1972, has

16 'Southern States ever used reused bags for Pro-Blend 507?

17 A No, sir,

18 Il Q' When retzilers come to pick up Pro-Blend 50

19 | from the mill, do you ever allow them to load feed such as

20 1Pro-—Blend 50 onto a truck containing insecticide?

21 | A No, sir.

22 Q Why not?

23 A Well, it is against federai regulations and
" jaiéo against Southern States' policy. It is just not good
25 iprocedure to mix chemicals and fead.
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. Q0 ‘Mr. Kirkpatrick, I'd like to have you describe
the procedure by which Pro-Blend 50 is manufactured and the
‘aﬁarting ﬁoint, of course, is the entry of the grain and
bthe: ingredients into the plant. Would you tell us how the
Southern States mill ~-- the ingredients that go into

Pro-Blend 507

A Well, 95% of our ingredients comes in by rail.
They are unloaded into a hopper that has a conveyo¥ 1ﬁ‘the
bottom. It 1s conveyed into a bucket elevator and taken to
the top of the mill where it is distributed through a series

10

of screw conveyors into the proper bins.
11

Our main ingredients are stored in bulk. Then any
12

minor elements that we put in arrive at the mill in bags
13

1 and thege are inventoried in bags.

Q - All right, sir. From there, what is the next
15

step?
16

A When wé get an order for Pro-Blend 50, we then
17

- FORM 740

set production up and the ingredients that are inventoried
18

in bulk are conveyed from the bottom of the bins that they
19

are stored in into a hopper scale and weighed up.
20

After all the bulk ingredients are weighed up, they are
21

PENGAD CO., BAYONNE, N.J. 07002

released into one of'two two-ton mixers which we have in the
22 :

mill. The bulk ingredients are put into the mixers and then

23

at that time any minor minerals, anything that is not in
24

25

bulk are h#ndweighed on a scale and dumped into the mixers.
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- | After everything is in there, a timer is put on and

9 ‘the Pro-Blend 50 would be mixed four minutes in a horizontal
g || mixer with ribs thaf actually take the feed back and forth

4 jvery quickly through the mixer so it is blended together.
From there it is released and goes through a screw

'conveyor to a bucket elevator, up through what we call a
|

,garner. It is a small bin. It goes through the garner, down

linto a liquid agitator and if any liquid such as molasses is

'put onto the feed, that is incorporated into the feed and

10 'then it goes into a bucket elevator up to our bagging floor

" -where it is bagged and sewed and put out on the floor for

distribution.

12

1 s 0 Does the entire two tons that is in the mixer
|

1 ;continue through this process?

A Yes, sir.
15

6 o Now, you said it goes into the bucket up to

- Your baggers. The baggers, are they on the top floor of the

lant?
18 P

19 A The baggers are on what we would call the third

26 story of the plant. The feed is actually conveyed higher
51 || than the baggexr sc it will flow by gravity down into the

29 | holding bin that goes into the bag itself, the spout that

23 || 508 into the bag itself.

24 0 How do the bags such as this bag get up to the

2% baggers?
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The bags come to us from Morgan Bag Company

|| in bales of 1,000. They have a wire band around them And

they'll weigh in the neighborhood of ~-- I think approximately

about four to 500 pounds.

We'll take them and pull them up to the scale floor

on a hoist, an electrical hoist with a cable on it. They’

are then taken off of the hoist and inventoried on the scale,

of course, for usa.

Q

A

@

A

e

Are they unbanded on the scale floor?
On the scale floor, yes.

How many bage did you say come in one bale?

vRoughly a thousand.

All right, sir. You described the piece of

»machinery that dumps the mix, the Pro-Biend 50 into each

individual bag as what? What did you call it, the thing

that --
A
Q
A

o

A packer.
A packer?

Yes, sir.

Does_this packer have basically a chute that

the Pro-Blend 50 drops down out of?

A

Q

A

operated cylinder on it and you control it with a foot pedal

Yes, sir.

These bags are --

The bags are held by a clamp. It has an air
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and when they press the pedal it closes the clamp on the bag.

;When the bag is filled, it automatically drops off.

Q So a.bagger then would have a bale of bags next
.to him and would take one and put it onto the loader, is
that correct?
| A - Yes, sir, that is basically correct. He'll not
have a whole bale because we use different size bags for
'different products, 8o he'll probably take -~ if he has got'
100 bags to bag off one product, he'll probably take roughly

'100 bags and lay them down beside him and put that on the --

Q In any event, he clamps it on?
' A Right.
Qo And he pushes a pedal?
A And the feed automatically drops 100 pounds into

.the bag. It is released onto a conveyor and goes into a
‘sewing head where it is stitched and sewed.

Q What is the distance that a bag, after it drops
;down, travels to the sewing stitcher?

A Well, two men -- there is a packer operator and'
:a sewing machine operator. They roughly stand shoulder to
shoulder, so probably three to four feet, I would say.

0 All right.

A From the time it drops off the packer until it

goes into the sewing head.

Q Then a new bag, as you say, drops down onto the
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.conveyor and moves into this sewing machine?

A Yes, sir.
Q 'And the sewer, what is his responsibility?
A The sewer's responsibility is to take a tag

for the product and start -- start the bag through the sewer
and after it is about halfway through, he'll put a tag in
the line of thread and it sews the tag identifying the
produét onto the bag. It passes through the sewing machine
ahd then he cuts the string with an automatic cutter on the
end.

The bag continues on through a set of guides and drops
by gravity down onto another conveyor that is on the next
floor. This takes and distributes the bag up to the warehouse
to whichever location we want it to come off the main line.

Q . On this lower floor you are talking about, is
the Pro-Blend 50 stacked?

A It is stacked. The way our warehouse is set up,
it is a two-story operation, so we are not palletized. _ﬁe
take it and stack it on a hand truck and we stack it seven
high; 700 pounds to the stack. We put it in rows.

Q The next thing that would happen to a stack of
Pro-Blend 50 bags is what?

A The next thing that would happen would be that
someone would order some and once an order is entered, they

come in to pick it up, then someone takes the order out and

L. 314
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gets the Pro-Blend 50 off the floor and loads it onto the
truck.

0 So I take it to mean that it is moved directly
from the stack to the truck?

A Yes, sir.

o3 What kind of stitch is sewn into these bags?
A Well, it is similar to a regular sewing stitch

Tthat you have on your clothes. We use two threads; one is

what we call a looper and the other one is a stitch. Also
incorporated into this is what we call a ripcord. This is

a big cord that has the stitch right down the middle of it

80 that when the patron gets the bag of feed, all he has to

do to open it is to grab the string and pull and the bag will
come open due to having a big cord on it.

e Is it posnibie to open up a corner of the bag
and not the whole thing?

A It is possible to open a corner, but it is
impoasible not to detect it.

Q I guess I should say if someone pulled this
ripcord, as you call it, and opened up a corner, is there
any way he could close it back up, stitch it back?

A If he had a portable sewing machine, he could,
or if he just took the length of ripcord on the end of the bag
and just looped it around, you know, made a knot of it, he

could tie the corner of the bag that way.
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A )  In any event, the entire two tons that was in
ﬁhis mixer --
MR. WOODWARD: I object to his leading questions.
He is leading the witness, Your Honor. He has already
asked the questions. I haven't objected to the leading
so far, but I object to the 1eadingzgature of the )
qﬁestionf |

THE COURT: All right, sir. Ask him questions.

10 BY MR. REED:

y (138 Mr. Kirkpatrick, does the entire two tons that

12 was in the mixer that is conveyed up to the bagger, does that

'3 entire amount -- is it bagged all at the same time? You know,

" in consecutive bags?
15 A There is nothing else bagged but that until it -

6 is finished. It is in the system, and you'd have to finish

' running that out before you run anything else through the

< FORM 740

8 system. Only one product can go through the system at one

s time.

i 19

g o And you run the entire product?

S 20

K A Yes, sir.

; 21

H 0 ~ Do you?
22 ' ‘
’ A Because until we get the product out of the
23 . : -

system, we cannot run any other feed. o

24 , !
2 1t S How long has the bagger and sewer been working

EY
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for you?

A | The bagger is a 10-year plus employeee and the

sewer is 5 or 6 years.
1) All right.

A Whenever they are sick or on vacation or what-

'ever, anyone who replaces them as a substitute is generally

what we call a utility man. Most of those men have 10 years

. Or 80,

Q The entire contents of the mixer being bagged.

basically at the same time, are those contents uniform from

“bag to bag?

MR. WOODWARD: I object to that question,

Your Honor. He can state what; maybe, he thinks it
is, but unless he inspects a particular lot, he cannot
- say.

THE COURT: I wouldn't think that he'd be in
position to say, gentlemen. I think that is something
that -~

MR. REED: Beg your pardon?

THE COURT: How is he in position to answer the
question? Uniform as to what?

MR. REED: 7o their ingredients.

MR. WOODWARD: I still object to the question. -

THE COURT: With respect to the ingredients,

I don't think he can testify to that. If he makes
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.. inspections on the ingredients, I assume that he can

2 | tesﬁify to it. I think you'd have to gualify him

3| before he can answer the question. ' 1
af ~ MR. REED: That is all I have. ‘
5 THE CdURTx Do you have any questions?

6 v. MR. DELK: Yés, gir, I have samé. |

7

8 | EXAMINATION BY MR. DELK:

9 | ,‘:Q | Mr. Kirkpatrick, mixing this feed is like mixing r-
10 | to relate to the jury, like mixing a huge batter of cake mix,
1N isn't it?
12 A | Yes, sir.
137 Q- | Except it is a 2,000 pound batch of cake mix
14 instead 6f one little bowl? 4,000 pounds, two tons?
15 A  Two tons.

16 Q What type of container are the bulk materials

v17 and élso bag materials mixed in? ,Déscribe the container.

- FORM 740

18 _ A The container is a vessel which is made out of
19 sheet metal and is totally enclosed. It is in a U-~shape, and,

50 | of course, it has a drive on it, a shaft that goes through

21 the center of it and bearings on each end with a motor and

PENGAD CO., BAYONNE, N.J, 07002

2 || 2 chain drive that turns it.-

23 "On the spindle that goes through the middle, which is

about a six-inch spindle, you have a series of rods that come

24

25 out and on the ends of the rods right next to the outside edge
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T. M. Kirkpatrick, Jr. - Direct

of the vessel are a series of ribbons that intertwine back
:and forth in each direction. This has a mixing effect when
fit-is running, it is turning at a rapid pace.

| Q Does it rotate around the spindle?

A It is horizontal and it rotates and when you

have the ingredients in it, it has a ribbon type of effect
|as far as the mixing. It makes the product go from one end

of the mixer to the other.

' would be how many mixing elements or sections ~- for instance,

' the normal Sunbeam mixer may have four blades on the mixer.

How mary blade elements does that have?

A There is probably in the neighborhood of 2§

% spindles, and on those spindles I would say there is 8 to 10

i sections of rihbon that are about --

Q- On each spindle?

A No. The spindle is actually sticking out from

the ~- from the main spindle.

In other words, you have a horizontal shaft

going through, and the spindles that go out support ribbons

that go Around to make it -- ,
o Are all the elements rotating around the shaft?
Is that correct?
| A Right. It is quite a complex thing. It is

really hard to describe.
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T. M. Rirkpatrick, Jr.d- Direct

0 Would you care to make a drawing of it?
A I can attempt to. I'm not an artist, but I
can attempt to.

MR. WOODWARD: Your Hénor,'thia is the second
day of the trial. If it is that complex and he does
not have it already, I don't see how in freehand he
'is going to be able to draw it.

THE WITNESS: It is a --

_,\
BY MR. DELKY

0 This is mixed-for four minutes?

#

anything over 20% protein, that is the case.
Q Is that the case in Pro-Blend 507
A It is 50%, so it is mixed four minutes.

Q Would you describe the completeness of the

'mixing process as the disbursement as to all of these

ingredients through the entire batch?
MR. ﬁOODWARD: I object to that question.
He is asking this gentleman to testify as to what
he may understand, but what we are talking about
ig a ~--
THE COURT: I'm going ﬁo -
MR. WOODWARD: Produced the Pro-Blend that got
in the bag that the state chemist brought yesterday,

and unless he went down and saw that particular

' 320
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operation, he is not able to testify.

THE COURT: I am going to let him testify,
Mr. Woodward, concerning what they normally do.

MR. WOODWARD: What the normal procedure is.

THE COURT: 1I'll allow him to testify as to
exactly how it is mixed. Unless he hae run an analysis
on it, I don't think he can say what is mixed here and
there, but he can give a general description of how

it is done, yes, sir. I'l1 allow him to do that.

. BY MR. DFLK:

Q All right, sir,

A When your ingredients are dumped into the nixer,
within 30 seconds, if he has a different colored ingredient,
if you have a dark ingredient and a licht ingredient, within
30 seconds from the time it comes in there, the mixer is
so thorough, these things have been incorporated so that the
product is in one color.

If this gives you an idea of how thoroughly the mixer
is doing its job, it is8 very swift and it is nothing slow
about the thorouchness, about the way the mixer will blend
the product together. Is that what you were asking?

o Yes, sir. Are vou femiliar with the mixing
process resulting in remote concentrations of one particular

ingredient in one areaz of this entirs 4,000 pound batch?

3
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A Sir, in this mixer, there is no way.

MR. WOODWARD: I object to the question,

Your Honor. He is testifying just as in opening

statements, it cannot happen; well, it did happen.

"khat'he is asking him --

MR. DELK: That is the issue, Your Honor.

THE COURT: Just a second. Let him make
his objection. |

MR. WOODWARD: What he is testifying to now -
is‘just the genefal operating procedure, and again
my objection is not to the general operating procedure
but what happened when they ran the batch here.

THEL COURT: He testified to the general
operating procedure, what the results of that are.

. DELK: I aek the Court to instruct the
Jury that ir. Woodward's okservations about what
happened znd what did not happeﬁ are not evidence
and not tc be considered Ly them.

MR, WOODWARD: All I'm saying --

THY COURT: I didn't think he was testifying
nor did vou, Let's go on, gentlemen.

¥R. DELK: Well, the jury needs to be reminded.

THE COURT: This is all a matter of argument

over a motion. Let's proceed with the questions of

the witness,
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BY MR. DELK:
v Are you familiar with your experience as manager

of the Southern States mill on Hull Street in Richmond of
|
this mixing process resulting in remote concentrations of

a particular ’agredient in a small, concentrated area within
|

| a batch mixturas of that sort?
A '(witness shaking head negatively.) You don't
|haVe small concentrations in this mixer.

Q Once the mixing process is completed and the
'batch, we'll call it, has been elevated to the bagging £loor,
approximately how long does it take to bag this 4,000 pound

fmixture in 102 pound bags?
i A In 100 pound bags we can bag on an average of
10 to 12 bags a minute,

Q Jlow many 100 pound bags will contain this 4,000

pound mixture?

A, 40.

Q lTow long Jdoes it take the bags?

A I‘oughly 3 or 4 minates.

2 ithat is the likelihood of a concentrated

.component of this ingredientappearing in one bag and not
in other bags locaded from the same hatch?
! MR. WOODWARD: I object to that.

THE COURT: 1 sustain the objection.

3
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BY MR. DELK:

Q Are you familiar in your experience as plant
manager of the Southern States feed mill to have isolated
components of a batch mixture to appear in one bag of that
lot and not in other bags?

THE COURT: He has answered that, Mr. Deik.

He has answered that question once, I think.

MR. DELK: All right, Judge.
THE COURT: I thought he had, anyhow. You
asked him -~ that was the question before the one

you just asked.

MR. DELK: I asked him what the likelihood was.

Thié one I'm asking him if he has knowledge of it ever

happening.

THE COURT: All right, sir,

BY MR. DELK:

o Do you have knowledge of that ever happening?
A No, sir, I do not.

MR. DELK: That is all I have.

- CROSS-EXAMINATION

BY MR, WOCODWARD:

0 Mr. Rirkpatrick, how many people work at your

324
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'piaht in Richmond?

A We have a totél of -- at this time you are talk-
1§g'about? |

Q Let's say becember of '77.

A Well --

Q Approximately.

A I would say approximately 35 hourly people aud

about 8 salaried people.

0 Did you run the batch that the bag that came

from .the state chemist, came from Mr. Doggett's farm was run?

A v Sir, if I had to run the batch that_that came

in, it wouldn't be anybody else at the plant.

Q So you didn't run the batch?
A No, sir.
'Q Mr. Kirkpatrick, you mentioned Mr. Jones was

engaged in quality control.

A Yes, sir.

Q He is here to testify as a witness?
A No, sir.

Q He is not?”

A No, sir.

Q. Who is Mr. William McAllister?

A Mr. McAllister is the hanager of quality control

for the Southern States feed division,which incorporates all

of our mills, not just Richmond.

azs
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_ 0 Is he here to testify As a wiéness?
A He is here.
Q' ' "Is ﬁe going to testifyf He is here to testify?
A - He 1is here. | |
Q  Wow, he would then be more familiar with the

Quality control than you?

A, - He is in charge of cuality control; my
repponsibi;ity 18 to see that the policies that are set by
Dr. Poley and hin are carried forth. Under my supervision
Mr. Joneg coordinates with Mr, McAllistér ir seeing that all
aspeqts of quality control are carried forth.

0 8o Mr, Jones is veur ¢uality control man under
you?

A '_ Under me and in turn he works directly with

Mr. McAllister more than T do.

0.  Mr. Jones i not here?

A He is not here.

Q: Is he available in Richmond?
A . Yes, gir.

MR, HARRIS: Who was that, Mr., Weodward?
MR. WOODWARD: Mr. Jones, who was qualified

as to what he does and all that, bhut evidently he

is not here.

BY MR, WOCDWARD:
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0 . Wow, Mr. Kirkpatrick, do you generally understand
quality control in youi plant? |

- Yes, sir.

0 : lhat you are really tosting for is the nutritional

value of what you are producing for public consumption?

) 3 That is right.
0. Are you familiar with infrared testing,
mass —-
A Yes, sir,
0. Mass spack analysis?
R Yeg, sir.
0. the conducts that at your plant?
L - The uitxmviolet inspections, Mr. Jones might.

The mass chromonoiogy, it is not performed at the Richnend
mill. It is perforrmed at cur lak in Daltimore. That is a

very sophisticated piece of equipnent.

¢ ind mass: speck analysiz, ig that also in
Baltimore?

A Yes, gir.,

¢ Do yeu sendé a samile of everf batch.of Pro-Blend

to Baltimore to be tested by your lal: there?

% Mo, sir.
Q You do not, in fact ~- the tests that relate to

you, the tests used for rhorate --

X tur == sir, I'm not gualified to answer that.
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7. M, Rirkpatrick, Jr. -~ Cross

Q My queetion to you, in your plant in Richmond

you do not test for Phorates?

A ' HNao.
Q Yo
2, No,

R,

MR,
R,

THEE

do'not?
air.

WOONWARD: I have no further questions.

v CounT: Anything further?

DELK: No, sir.
HARRIS: You ¢an come down.

COURT: Do you nead this witness any

further, santlemen?

o
I

hara,

TAPPTS: No, sir. Well, he is sitting

™ COURT: All right.

{Witness was excused,)

THE COURT: Call vour next witness.

MR.

HARFYIS: Mr, Mchllister.

™IF COURT: Everybody on the jury is all right?

WILLIAM McALLISTER, called as a witness on behalf of

Southern States Cooperative, Incorporated, having been first

duly sworn, was examined and testified as follows:

BY MR. HARRIS:

DIRECT EXAMINATION

©. 328
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‘Cooperative?

‘féed mill.

‘ .

:your office?
A

e

V. feAllister ~ Direct

Mr. McAllister, would you state your full name?
william McAllister.

wa old a?e you, sir?

52.

Your educational background?

Chemistry. Graduated West Virginia University.

Are you an employee of Southern States

Yes, I am.
in what capacity?

As manager of quality control in the plant,

Manacer of cuality contrel? Actually, where is
Is that i“in the mill or in the main office?
It is in Richmond, the nain Richmond office.

low long have you leen with Southern States,

¥r. McPllister?

R
Q
A

0.

37 vyaers.
vhzt was your first ijcb?
23 a‘chernist in the EBaltimore lalkoratory.

very briefly run through your joks, if there

‘are not too many.

A

-in three or four, five years ai a leboratory manager, and then
Y .

Chenist, analyticel chemist. Then following

~after another six or eight years, into the Quality control

329
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responsibility.
0 When you say thattyou are the manager of

quality control, is that at the Richmond plant? What street

is it?
A .It ig -~
Qo - Hull Street?
A | ﬁight. It deals with quality control procedures

in all of the Southern States mills. By that I mean - hum -

- it aids in production, employees to supervision.

Q All right. 1Is yours more of an administrative
job than actually quality control as such?

A Definitely.

VQ All right, sir. Are you familiar with the

product of Pro-Blend?»

A Yes, reasonably so.
0 Were you, in fact, three years ago, let's say?
A Well, I don't have the formula in my mind, but

I think I have it now and the procedures used in its
producﬁion.

0 Could you describe for us briefly, and I realize
this may be re@undant, what hds been touched by others, but
the procedure of making Pro-Blend in the Richmond mill?

A The ingredients are weighed out through a --

MR, WOODWARD: Your Honor, I object t§ any

reason other than I thought Mr. McAllister was called

"~ 330
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. BY MR, HARRIS:

~ deposition was taken by Mr. Woodward. At that time you stated

~ that at times in the p&st that bags have been reused for

: products that Southern States makes.

~

W. McAllister «~ Direct

by them and went through all this.--
THE COURT: You mean Mr. Kirkpatrick?
MR. WOODWARD: Excuse me, Mr. Ki&kpatrick.
I'm sure it's repetitious.
THE COURT: Stipulate what Mr. Kirkpatrick
said, Mr. McAllister --
MR.'HARRIS: Well, doﬁit again.
THE COURT: == corrobofates?
MR. WOODWARD: What generally is supposed to
; occur,
MR. HARRIS: What does occur; not supposed to
occur.
THE COURT: The general procedure for mixing
| Pro-Blend, you'll stipulate that he --
| MR. WOODWARD: The general procedure I'll
stipulate to.

THE COURT: All right.

Q Mr. McAllister, sometime ago your discovery

A That 1is right.

0 Were you migtaken about that?
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Av "I definitely was mistaken. After I made that

statement here in Smithfield, I called Mr. Sonnifer, Mr.

Kirkpatrick at the mill to see if they had purchased used
‘bags in recent years, and as he pointed out, in his stay as
mill manager, I think seven or eight years, no.used bags had
ever went into the Richmond mill.

@ Your job mainly is administrative over in the
main office of Southern States, is that correct?

A Yes, sir. |

Q Hifing and firing and looking at qualifications
of people whb are hired and that type of thing?

A To a certain extent, but new procedures or new
items come into use, we inform through ny office, we inform
the plant personnel as to how to best handle them and how to
store them and how to inventory them, what the proper use is;
procedural directives, I guess you'd say.

MR. HARRIS: Mr. McAllister, I think that is
all.

THE COURT: Mr, Delk?

MR. DELK: I have no queastions.

THE COURT: Mr. Woodward?

CROSS-EXAMINATION

BY MR. WOODWARD:
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Q Mr. McAllister, you were in error when you
.testified on June 30, 1978, about tye used bags?
A Yes.
1} At that time you thought that there were used
ibags being used to some extent?
| A I think I qualified that at the time, that it
'was possible that used bag may have been used. I'm not

certain.

‘ Q ~ Let me read your testimony from Page 6 of your

"deposition. I don't question that we all make errors, and
|

correct me. On Page 6 there was, "Do you repurchase bags
|

" from farmers and others?"®

You answered, “We don't, no., We don't reuse bags

' unless it comes through a bag dealer that sterilizes and

cleans the bags.”
| "Do you have occasion to do that from time to time
from a bag dealar?”
"Yag, this can hsppen from time ko time."
| A That is right; that was my -- I agree.

Q Yéu spoke with Mr. Kirkpatrick and then you

found out that you had made an error?
A I made an error.

0 New, as a chemist, Mr. KRirkpatrick (sic), you

indicated that you at one time worked in the laboratory in

Baltimore of Southern States?
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W. McAllister ~ Cross
A That is right.
Q In quality control in your Richmond plant, are

you familiar with that?

A Yes, uh-huh.

Q ﬁo you run tests there for Phofate or Thimet?
A . No.

o You do not?

A No.

0 In fact, that testing procedure consists of

A Hum -- I'm not sure what the analytical procedur#
is for this particular phosphate compound.
1) Rather complicated?

A It is a rather complicated procedure which

requires a lot of instrumentation.

Q So at your Richmond plant you don't perform --

A We have no reason to perform for Thimet. We
don't use Thimet.

Q As a general procedure in your quality control,
you do not test for Phorate or Thimet in the batches of
Pro-Blend that you are running through the Richmond plant?

A We do not; |

MR. WOODWARD: <That's all I have.
THE COURT: Any other questions, gentlemen?

MR. HARRIS: No.
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W. McAllister - Cross

1 THE COURT: Thank you. Watch your step.
2 |l ' MR. HARRIS: May we have just a moment?

3 : ’THE'COURT: Do you need this witness any
4 il further?

5 | MR. HARRIS: No, sir. He can stay in the
6 courtroomn.

THE COURT: Can he remain in the courtroom?
MR. WOODWARD: I have no objection.

9 | | MR. HARRIS: Yes, sir.

10 || THE COURT: Mr. McAllister, you can remain

1" in the courtroom if you like, sir.

12 (Witness was excused.)

13 MR. HARRIS: We rest.

14 THE COURT: All riqght, sir. Any witnesses,

15 any rebuttal witnesses?

16 MR. WOODWARD: No, Your Eonor.

17 THE COURT: That is the case, gentlemen?
18 All right.

19 Ladies ard gentlemen of the jury, it is almost

20 quarter to twelve; I'm going to recess court at this

21 time and release vou. I would want you to be baék

- here, and we have to consider the instructions with

3 counsel and thern we'll have to eat. Ropefully, by

04 | the time vou get back we'll have all of that done.

- I'nm going to release you and ask you to he
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1 back here promptly aﬁ 2:00. . m
2 o 0f course, don't discuss your testimony; i
-3 » _' dqn't discuss vour testincny or anything concerning | |
an the‘tfial witii anyone.
B ‘ Gantlewan, the jury is released until 2:00
6 ‘ ' énd the case will vesume at 2:00 P.M,. 1I1'd like to
7 . see cpﬂnsel in the office where we'll consider the
8 : instructisns.
9
10 . | . PROCLEDINGS IN CLLAK'S OFFICE
- 11
12 ' MP. HANRTS: I want to renew our motion to
13 strike. If Your Honer piease, defendant Southern
14 States Cooup2rative agzin moves o strike the plaintiff’sg
15 evidence rox the reason atated 2t the conclusion of the
16 blaintiff's evidence. -
g 17 THE COURT: All right.
é 18 ¥R, KARRIS: I take it that I don't get to
; 19 reiterata.
§ 20 | ' THE TOURT: I am coing 4o overrule that motion
g _
; 21 and note your ewseption i tha record.
: 22 \
3 | ‘\kxx?ﬁfiunggeon recess was taken ar which the
24 : trial ceoatinue=d as oXNgegss
336
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fHE CLERK: Michael Blythe?
JURYMAN BLYTHE{ Yes, it is.
THE CLERK: Thomas Queen?
YMAN QUEEN: Yes, it is.
THE CRERK: Paul Newby?
JURYMAN Y: Yes, it is
THE COURT: dies and dentlemen of the jury,
it is twenty minutes to Pve«. Thank you on behalf of
all the parties. Thank/you y nuch for your services.
I might comment thax’ during the ial you have been
very attentive d the Court appreciates your interest
in the case Thank you very much.
'11 assume you will be notified or Wave been
notjfied when you are expected to return again.
thank you very much.

(The jury left the courtroom.)

396

THE COURT: Gentlemen, are there any motions
for the Court?

MR. DELK: I haven;t.

MR. HARRIS: Yes, sir. I move to set aside.
the verdict as contrary to the law and the evidence.
I would like to be heard'on it.

THE COURT: Well, would you like to submit
some evidence on the law?

MR. HARRIS: I think that would be the main
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:thin;{ Judge.
THE COURT: I would allow you certainly to
do that.' How much time are you going to need?
MR. HARRIS: How long do you think it will
take you to write a brief, Tom?
| MR. REED: A couple of days.
THE COURT: I want to have ten days for you.
to submit a brief on it. |
| 'MR. HARRIS: All right.
THE COURT: Mr. Woodward, I'll give you ten
days to respond.
MR. WOODWARD: = (Nodding head affirmatively.)
TBE COURT: Then you gentlemen can set it down
for argument.
MR. HARRIS: All right.
MR. WOODWARD: (Nodding head affirmatively.)
THE COURT: Thank you. | |
MR. DELK: I would in defense, since he has

moved, I think I'll have to be compelled to make a

, similarvmotion.

THE COURT: All right. 1I'll allow you to

join in that.

- 39

Now, I'm going to have the clerk prepare

Order, emen, not being a final T in“the case,
You want copies of t er sent to you, and if you'i
338
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PLAINTiFF EXHIBIT NUMBER 4
Southern States Feed Bag (Used)
2) DEFENDANT (Southern States) Exhibit Number 1
Southern States Feed Bag (Unused)
3) DEFENDANT (Southern States) EXHIBIT NUMBER 2
Vial of THIAMET (poison)
4. DEFENDANT (Farmers Service Company) EXHIBIT WUMBER 2

Debris (including THIAMET)

PRINTERS NOTE:

By agreement of counsel the above mentioned exhibits
were designated to be contained as part of the Joint Appendix.
Due to the contents of said exhibits we are unable to reasonably

reproduce a copy of each for inclusion,
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