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MOTION FOR JUDGMENT

Filed March 30, 1978
The piaintiff, Verna Kate Shaw, moves the Court
fofvjddgmeht against the.defenaant, Anna L, Todt,ﬂfof the
sum of TWENTY-FIVE THOUSAND ($25,000.00) DOLLARS upoh the

following:

I

On chober 25, 1977 in the City of Bristol,
Vifginia plaintiff was driving her automobile west on
Randolph St;eet approaching its intersection from the
south by a lane at Randolph Street into which she in-
tended to make a left turn. Plaintiff turned on her left
turn signal and gradually brought her vehicle to a stop
opposite said lane in order to allow opposing fraffic to
paés,- Plaintiff's vehicle had been stopped as aforesaid
for an interval of time when the defendant, who was also
driving an autbmobile in a westerly direction on Randolph
St;eet, negligentiy drove the same into collision Qith the
reér of plaintiff's standing car, causing extensive damaée

to both vehicles and severely injuring plaintiff.

IT

¥

Plaintiff sustained painfui and disabling
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injuries to her neck and back together with bruises and
abraSions about her person; she has been caused to incur,
ana Shg will continue to incur medical expenses in the
treatment of her said injuries; she has been disabled from
going abou£ her usual and normél pursuits, including gain-
ful employment, resulting in a continuing loss of earnings;
and she has suffered, and will continue to suffer severe
physical pain and mental anguish ahd her injuries are
permanent, all of which was proximately caused by the neg-
ligence of the defendant as aforeséid.

WHEREFORE, plaintiff moves the Court for judg-
ment against the defendant for the sum of $25,000.00 to-

gether with the costs of this proceeding.

VERNA KATE SHAW
By Counsel

INSTRUCTION NO. 1

The Court instructs the jury that it is the
duty of the operator'of a motor vehicle to exercise ordi-
nary care:

(1) To keep a proper lookout;

(2) To keep his vehicle under proper control;

- and




(3) To operate his vehicle at a reasonable

speéd under the circumstances and traffic conditions then
and :there existing, regardless of any posted speed limit.
And' if you believe from a prepqnderance of the

‘evidence that the defendant failed to exercise ordinary

care in the performance of either or both of the foregoing

duties then she was negligent; and if you fﬁrther believe
from such evidence that any such negligence was a prbxi—
te cause of the collision, then, unless the plaintiff
was guilty of negligence which proximately contributed to
cause the collision, you shall £ind your verdict in favor

of‘the plaintiff.

INSTRUCTION NO. 3

Th¢ Court instructs the Jjury tﬁat if from the
evﬁdence and the other instructions of the Court yoﬁ find
your verdict in favor of the plaintiff, then in'assessiﬂg
the damages to which she is entitled you may take into
consideration any of the following which you believe from
the evidence to have resulted from the collision:

l. Any bodily injuries sustained and the
extent and duration thereof;

2. Any physical pain and mental anguish
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suffered by her in the past, and any which
may be reasonably expected to be suffered
by her in the future;

3. Any inconvenience and discomfort caused in
the past and any which will probably be

caused in the future;

4, Any doctors and medical expenses incurred
in the past;

5. Any loss of earnings in the past by reason
of being unable to work at her calling;

and from these as proven by the evidence your verdict

should be for such sum as will fully and fairly compensate

the plaintiff for the damages sustained by her as a result
of the collision, not to exceed the sum sued for in the

Motion for Judgment.

ORDER -
Entered October 23, 1978
This day came the parties in person and by
counsel, and the defendant having heretofore filed her
grounds of defense herein, issue is joined.
Whereupon, the following jury was summoned,
seiected and impanelled in the manner prescribed by law,
to-wit: Virginia Harell Coltrane, Sally Allen Crockett,

Kathy Smith Duff, Bonnie Parks Harper, Frances Leonard




Herndon, Virginia Louise Ketron; said jurors were sworn to

try Fhe case,

| The‘evidence of the plaintiff was presented and
at the conclusion thereof,-the defendant, byvcounsel, moved
the Couit to strike tne evidence of the plaintiff on grounds
stated into the record. The Ceurt having heard tne argu-
ment of both counsel relative to such motion, denied de-
fendant's motion to strike tne evidence of the plaintiff,
to which ruling of the Court, defendant, by counsel, noted 4
her exception.

Whereupon, defendant, by counsel, moved the

Court to strike and exclude the testimony of the plaintiff

and her husband regarding any loss of wages and plaintiff's
inability to work, and the Court having heard argument as
to this motion, ruled that such evidence in the record at
this,noint relative to wages is a matter to be considered
by.the jury.

The evidence of the defendant was presented, and
after receiving instructions from the Court and hearing
argnments of counsel, the jury retired to their room to
coneider of a verdict, and after some time returned into .

Court having found the following verdict, to-wit:




"We, the jury, on the issue joiﬁed, find for
thefplaintiff, and fix her damages at $25,000.00.
| S/ Kathy Duff, Foreman."

On motion of counsei'for the defendant, the jury
was polled as to their verdict, each member answering that
such was her verdict.

Thereupon said jury was discharged.

Defendant, by counsel, moved the Court fo set
aside the verdict of the jury, finding judgment for the
defendant or in the. alternative, awarding a new trial,
oral grounds being stated into the record by counsel for_
defendant.

Counsel further moved the Court that he be
alLéwed time within which to file such motion and assign
grounds in writing, and such motion being granted, defén¥
dant'is allowed until October 30, 1978; to file such
motion and assign grounds in writing, and argument thereon
is set for November 6, 1978, at 3:30 P, M.; and this
matter is continued to such date for further proceedings.

Throughout this proceeding there were certain
mofions, rulings and exceptions noted which will éppear in
the record of this case which was taken down by Irma B.

. Lykins, Court Reporter.




Enter this October 23, 1978.

MOTION TO SET ASIDE THE VERDICT

Filed October 26, 1978

Comes now the defendant, Anna L. Todt, .and
moves the court to set aside the jury*verdict in this
case and enter final judgment for.the.defehdantg or in
the'alternative, award'a new trial. Defendant assigns
the following as grbunds for said motion:

(1) The verdict is contrary to_thellaw and the
evidence and without evidence to support it.

(2) The court erred in not Sustaining the
notion of defendant to strike the evidence of the plain-
tiff.

(3)” The verdict is excessive.

(4) The court erred in permittihg the plain-
tiff and her husband to testify that plaintiff was not
physically able to work due to injuries receivéd'in the

accident of October 25, 1977.

(5) The court erred in granting Instructions

1 and 3.




ANNA L. TODT
By Counsel

OPINION OF JUDGE

Filed July 27, 1979
This matter is now pending before the Court on a
motion to set aside the verdict filed by the defendant in
this case. The Court has reviewed the file, the partial
transcript submitted which deals with the pertinent testi-
mony of the plaintiff and her husband, and the Court has
further reviewed the memoranda of counsel.
Defendant's brief raises three issues for the
Court to consider in support of her motion. Those issues
are:
1. Plaintiff was guilty of negligence
which proximately contributed to
cause the accident. '
2. The testimony of the plaintiff and
her husband as to physical disability
was inadmissible. ’

3. The verdict was excessive.

THE ISSUE OF CONTRIBUTORY NEGLIGENCE

Defendant argues that the plaintiff admitted
that she did not give a proper turn signal as required by
Virginia Code §46.1-216. It is also contended that such

~ failure to give a proper turn signal amounts to reckless
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driving under §46.1-190(g). It is furfher contended that
thedplaintiff admitted that she failed to see that her .
inﬁended turn could be made in safety as required by
§46;1—é16. -As a result qf this evidence deféndant contends
that the plaintiff was guilty of negligence Eg£.§§ requir-
ing the Court to set aside the verdict as it is further
claimed that such negligence proximately'contributed.to
cause the accident. |

Plaintiff contends that the evidence revealed
that plaintiff was driving a new Pontiac auﬁomobile and'
.£hat the brake lights and turn signal were in'gdod dper—_ —
ating condition; that when the defendant turned on to
Randolph Street and proceeded west tnward the scene of the
acc;dent, plaintiff was traveling at a normal rate of
speed at a point approximately halfway between the location
whefé the defendant entered Randolph Snreet and the point
of tne collision; that.plaintiff slowed her vehicle care-
fully by depressing her brake pedal, which activated her -
brake light, and shortly before the coliision turned on
her left turn signal; that there‘is evidence to indicate
thaf the defendant was traveling at a fast raté of speed
and that the defendann's vehicle struck the plaintiff's

‘vehicle from the rear at a time after the plaintiff's
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vehicle had been sitting still waiting to turn for a period
of time; that the impact from the collision knocked the
plaintiff's vehicle a considerable distance further west on
Raﬁdbléh Street and that the force of the collision was
such that the door on the driver's side of the plaintiff's
vehicle was jammed and could not be opened.

Based on these facts it might be concluded as a
mattervbf law that the plgintiff did not comply with
§46,l—216 in making a proper turn. However, the evidencé
is such that whether or not such negligence on the paft of
the plaintiff proximately contributed to cause the accident
capnot be détermined as a matter of law. Therefore, the
'Court is of the opinion that the issue ofvplaintiffks neg-
liggnce was a proper question for the jury and should not
be a ground upon which the verdict should be set aside.

THE TESTIMONY OF THE PLAINTIFF AND HER HUSBAND
AS TO THE PHYSICAIL, DISABILITY OF THE PLAINTIFF -

The defendant contends that the Court committed
error in.permitting the plaintiff and her hﬁsband to tes-
tify that the plaintiff was not physically able to work.
It’is further contended that neither witness stated any
disability of the plaintivff which would vhave caused such
inability and further that Dr. Gordon McFaddin, whose

vtestimony was introduced by deposition, testified that she
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was, in fact, able to work. Under such circumstances the

defgndant céntends that the introduction of suchvevidence
by'the plaintiff and her husband was reversible error.

The pertineht testimony objected to by the defeﬁdant is.as
follows:

PLAINTIFF'S TESTIMONY

Q. (By Mr. Warren) Were you supposed to go to

work that day?

A. . Yes, sir.
Q. Did you go to work?
AL No sir,
Q. Why didn't you go?
A, Because I was hurt and just couldn't do anything

1ik¢, you know, move my neck and my back was still hurting
me. I couldn't hardly walk.
Q. ‘. Because of that, did you go back to the emer-
gency room at a later date?
A. - Yes sir.

* k k Kk * k *k * %
Q.. (By Mr. Warren) Now, Mrs. Shaw, you said'you
weré working at McDonald's prior or at the time of this
collision and should have gone to work that day, is that

~right?
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A, Yes sir.
Q. Now, I will ask you how long you have been work-

ing there?

A, About a year and two or three months.

Q. And what did you do there?

A, Waitress.

.Q' Now, have you returned toiyour job since this

accident occurred?’

A, No sir.
Q. Why have you not?
A, Because I am still having complaints of my neck,

my upper back and I have to have my Mother to do things
around the house for me. I am not able to do anything like
I used to.

Q. To what extent does your back and neck bother
?oﬁ( kate? |

A, What do you mean by that?

Q. Well, I am just talking about how often or to
what extent doés it bother you? How does it limit, if

any, your activities? You talked about your Mother helping

you;

A, Housework and cooking.
Q. What does -your Mother have to do for you?
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A. She comes up to the house and cleahs up my house
for:me and washes dishes and cooks.

Q.‘Vw ‘ Now, did you, were you, did you need any help
with your housework before this thing happened°

A, No sir.

Q. (By Mr. Warren) Mrs. Shaw, from your 6wh exper-
ience have you been able, since this accident, to-perform
the kind of activities that you would have had to have
performed on YOur job?

A, No sir.

The Court did not find a reference in the hus-
band's testimony relating to the plaintiff's inability to
work at her job, but.rather, the husband's testimony re-
ferred only to the plaintiff's inability to do_the normal
household chéfes that she was able to do prior to the
accidént.

The thrust of defendant's argument is that the
testimony of the plaintiff is such as to constitute an
opinion on the physical condition of a persén which is not
open'to ordinary observation and which féquired the iay
' withess td testify as to the existence, nature, 6r char-
acter of iatent conditions or to the existence of a par-

“ticular disease which is discoverable, or the nature_andv
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character of which is determinable, only through the pecu-
1iar knowledge, experience and training of a physician.
Further, defendant, at least inferentially, argues that

such testimony by the plaintiff and her husband is compar-

able to allowing a lay witness to testify as to a medical

disability. In Pepsi-Cola Bottling Co. V. McCullers, 189

va. 89 (1949) the plaintiff and members of her family

were permitted to testify that since she had been dis-
charged from treatment by her doctor she continued to suf-
fer from nausea, stomach trouble and loss of appetite._

This testimony was objected to and the Court ruled that

such testimony was admissible and guoted Wigmore on

Evidence favorably as follows:

"while on matters strictly involving
medical science, as such, some special
skill is needed, yet there are numerous
related matters, involving health and
bodily soundness, upon which the ordi-
nary experience of everyday life is
entirely sufficient. The line may
sometimes be difficult to draw; but
there can be no difficulty in deter-
mining that a layman may be received
to state (for example) that a person
was or was not apparently ill. Great
liberality should be shown by the
courts in applying this principle, soO
that the cause of justice may not be
obstructed by narrow and finical rul-
ings."

See Wigmore on Evidence, 3rd Ed., Vol. II, §568, at page
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r——______—f_______—______——T———————————————————————————————_________f_________w
. .

660, quoted at page 97, Pepsi-Cola Bottling Co. V.

1

McCullers.
The McCullqrs' court further gquotes the follow-
ing from 20 Am Jur, Evidence, §859, page 719:

"The opinions of lay or nonexpert wit-
nesses who are familiar with a person . :
whose physical condition is in guestion
and have had opportunity for observing
him are competent evidence on issues con-
cerning the general health, strength,

and the bodily vigor of such person,

his feebleness or apparent illness, or
changes in his apparent state of health
or physical condition from one time to
another."

Pepsi-Cola Bottling Co. v. McCullers, at 97.

The McCullers' court also cites favorably the

Virginia case of Blue Ridge Light, etc., Co. v. Price, 108

Va5.652 (1908). In this case the plaintiff had injured her
arm and lay testimony was;admitted to speak‘of‘her condi—
tion; One of them stated that the plaintiff did not

appear to have such use of her shoulder as enabled her to
carry on her wofk (that of a seamstress) and the othervthat
since the accident the plaintiff had ﬁot been able to do
anything with her arm, follow her occupation, or make her
1iving. This evidence, it was argued, was mere matter of
opinion and since they were not experts it should not have

‘been admitted. The Court, in overruling the objection and
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allowing the evidence to be admitted guoted Vol. 1 of

Greenleaf on Evidence at §440-a (Redfield's Edition) as.

folloWs:

"A]1l witnesses are competent to form a
reliable opinion, whether one whom they
have the opportunity to observe appears

to be sick or well at the time; or whether
one is seriously disabled by a wound or a
blow but if the injury were more definite
as to the particular state of disease un-
der which one is laboring, or its curable
or fatal character; or as to the dangerous
or fatal character of a wound or a blow;
or in what particular mode or with what
species of weapon or instrument such blow
or wound was inflicted, special study,
observation and experience might be
requisite in order to express an opinion
entitled to the dignity of being recorded
as evidence."

In the instant case the testimony of the plaintiff
andlher husband is of a general character based principally
on ﬁhe ability of the witneés (husband) to observe the con-
ditipﬁ of the plaintiff and her ability.or inability to
do ceftain things. Such testimony is based on observation
of a general nature and does not go so far as to attempt
to diagnose latent ﬁedical problems or diseases or 1ill-
nesses which would bé‘within the proper province of an
expér£. The plaintiff's testimony gsvof the same general

nature except that she does describe symptoms of pain

which prevented her from doing certain activities. Again,
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. such testimony is general in nature, does not attempt to

diagnose what causes the pain and the Court is of the
Opinion that such testimony is well within the layman's
excéption tb medical opinion.  |

Therefore, the Court is of the opiﬁibn £hat the
testimony of the plaintiff and her husband on.thé issue of
her ability or inability to do certain activities was
édmissible evidence.

EXCESSIVE VERDICT

o | The evidence as pecalled indicatéé that the
plaintiff was seen by Dr. McFaddin on numerous pccasions'v
from the date of the accident (Dr. McFaddin‘was the doctor
on call for the emergency room when the plaintiff reported
to,the,emergency‘room) to September 1978, the iast occasion
on which Dr. McFaddin examined the plaintiff. The plain-
tiff'testified that she had been suffering from pain from
the date of the accident and continued to suffer from pain
at the time of the trial. Though Dr. McFaddin testified
that he could diagnose no permanent injury, nevertheless.
he,coﬁld.not diépute plaintiff's complaints‘of péin stating
thaf there were'vafiable factors which might cause péin
and those factors included the condition of the individual,

“the age, the condition of the spine, the force or. velocity

'
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of the injury, emotional factors, etc. In Murphy v. Va,

Ccar. Freight Lines, 215 Va. 770 (1975) the Supreme Court

stated:

"In personal injury cases, where the
action merely sounds in damages, and
where there is no rule for measuring
such damages, the amount to be awarded .
is left largely to the discretion of
the jury. The verdict of the jury,
arrived at upon competent evidence
and controlled by proper instructions,
has always been held to be inviolate
against disturbance by the courts.
[citations omitted] This 1is particu-
larly true where the evidence estab-
lishes that the injured party has
suffered pain for a prolonged period
of time as there has not yet been
discovered any standard by which to
measure, in dollars and cents, the
value of physical pain and suffering.
" [citation omitted]"

Though the Court has the discretionary authority to place
the plaintiff on terms or to grant a new trial where it
appeérs that the Qerdict is excessive £o the extent that it
shocks the conscience, nevertheless, where there is evi-
dence of prolonged periods of pain, as there is in the
instant case,‘the court does not feel that it can invade
thg province of the jury and shall not do so.

Therefofé, the motion to set aside the verdict
is overruled on all points and the verdict shall stand.

I shall ask Mr. Warren to prepare the appropriate
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final order in this case.

FINAL ORDER

Entered August 3, 1979

It appearing that heretofore on October 24, 1978
thé jury empaneled in this proceeding returned its verdict
in open court finding for the plaintiff and fixing her
damages in the amount of $25,000.00, whereupon the de-
feﬁdant méved the Court to set aside.such'verdict and
enter judément for the defendant, 6r in the alterna;iVe
to award a new trial, and requested time to file the
grOunas'of said motion in writing; which regquest was
‘_ granted. |
| Ahd:the defendant having heretofore filed said
- written grounds fqr‘its said motion, and the Cburt having
’heérd and considefed the argument of counsel thereon and
the memoranda submitted by counsel for the respective
parties, is of the opinion to and doth hereby overrule and
deny said motion for reasons set forth in the Court's
-memorandum Qpinion dated July 27, 1979, to all of which
thé défendant objects and excepts. |

In accordance with the verdict of the jury it

is ORDERED and ADJUDGED that the plaintiff have and

19




recover of the defendant the sum of $25,000.00, with in-

terest from this date, and the costs of this proceeding.
Defendant indicating her intention to apply to

the Supreme Court of Virginia for an appeal and supersedeas

in this case it is ORDERED that execution of the above-
rendered jﬁdgment be suspended so long as‘the defendant-
timely prosecutes the appeal and thereafter so long as the
matter is under consideration by the Supreme Court, pro-
vided the defendant or someone for'her shall fiie an appeal
bond in the Clerk's Office of this Court in the penalty of
$1,000.00, conditioned as provided by law, within 30 aays',
with surety to be approved by the Clerk.

The transcript of the proceedings in this case
- shall become a éart of the record when filed in the Office
of the Clerk of this Court. ,

ENTER: This August 3, 1979.

ASSIGNMENTS OF ERROR

Filed October 9, 1979
Defendant assigns the following errors:
I.

The court erred in admitting the evidence of

plaintiff and her husband, Michael Shaw, as to the physical
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disability of plaintiff, as to plaintiff's,inabilityAto
work, and as to plaintiff's loss of wages,.
II.
The c&urt erred in g;anting instructions nUmberS

1 and 3.

III.
The court erred in failing to strike the evi-
dence of the plaintiff for the reasons thét plaintiff was
guilty, as a métte% of law, of negligence_proximatély con-

tributing to cause the accident.

Iv.

The verdict is excessive.
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WRIGHT - DIRECT - page 4

-
2. 5 OHERTFF, _
3 JERRY B, WRIGHT
4 G~%IRST BEEN DULY SWORN, WAS EXAMINED AND DEPOSQQ,AS’*;éf‘
5 FOLLOWS: | | :
6 | | RECT_EXAMINATESY
2| BYB. MARREN:
sl 0. SIATE YOUR NAME FOR THE JURY PUBASE, SIR?
of A, JerrY B. WRIGHT.
wl 7. AND YOU ARE A MEMBER OF THE BRISTOL, VIRGINIA [
1 PoL1ce DEPARTMENT?
12| A, ~ Yes sir, [ am, | |
T AT WERE YOU A MEMBER OF THAT DEPARTMENT A YEAR AGO;l
14 IN DCTOBER OF LAST YEAR?
sl A YES SIR, | was,
16 ) IN THE COURSE OF YOUR DUTIES AS SUCH, MR. WRIGHT,
17| DID YOU HAVE OCCASION T0 INVESTIGATE AN ACCIDENT ON TUESDAY,
;8 NctoBer 25, 1977, IN THE VICINITY OF PANDOLRYSTREET AND WAGHER
19| Roap? C |
20l A Yes sir, [ pip,
o | M | TNCIDENTALLY, DID YOU MAKE YOUR USUAL NOTES OF
99 || YOUR INVESTICATION AT THAT TIME?
25 A 'Yes sIr, [ pip,
ol Do YOU HAVE THOSE NOTES?
‘25 A, No sIr, I pon'T,
L 22

IRMA B. LYKINS
SHORTHAND REPORTER
45 LOWRY HILL ROAD
BRISTOL, VIRGINIA 24201




WRIGHT - DIRECT Page 2

10
11
12
13
14
15
16
17
18
19

20

21

22 ||

23
24

25

SEVEN MONTHS,

- oF YAGNER ROAD AND RANDoLPH. THERE WAS A BLACK (RAND

n, -~ VWHERE ARE THEY, SIR? DO YOU KNOW WHAT HAPPENED
TO THEM?
A, THEY HAVE BEEN LOST SOMETIME IN THE LAST SIX OR

N, I BELIEVE YOU EXPLAINED THAT HAD SOMETHING TO DO
WITH CHANGING THE TYPE --

A, YES SIR,

n, --o# PADS OR BOOKS THAT THE FORCE WAS KEEPING
RECORDS IN, IS THAT RIGHT?

A. YES SIR,

0. ALL RIGHT, SIR, IF YOU DONM'T REMEMBER, YOU DON'T
REMEMBER., | WILL ASK YOU WHAT YOU DO REMEMBER ABOUT THE l
ACCIDENT AS Ydu RECALL 1T? WHAT DID YOU FIND THERE IN THE
WAY OF VEHICLES WHEN YOU ARRIVED AT THE SCENE, MR, WRIGHT?

A, THERE WAS TWO VEHICLES THERE NEAR THE INTERSECTION

PrRIX DRIVEN BY Mrs, SHAw, AND [ BELIEVE IT WAS A CHEVELLE
DRIVEN BY Ms, TopT. THE BEST OF MY RECOLLECTION, THE GRAND
PRIX WAS MORE OR LESS ACROSS THE INTERSECTION TOWARD, OR

WEST oN RANDOLPH., THE OTHER VEHICLE WAS SITTING AT THE INTER-
SECTION, THE DAMAGE ON THE FRONT VEHICLE, THE fARAND PRIX

WAS THE REAR END AND [ BELIEVE THE RIGHT REAR FENDER, BUMPEk
AND SO FORTH WAS DAMAGED, THE DAMAGE TO THE OTHER VEHICLE

WAS MORE OR LESS IN FRONT, AND ON THE LEFT FRONT FENDER.

<
3 IRMA B. LYKINS
SHORTHAND REPORTER
45 LOWRY HILL ROAD

BRISTOL, VIRGINIA 24201




WRIGHT - DIRECT . | Page 0

10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

Q, ~ ‘Was MRS, SHAW AT THE SCENE WHEN YOU ARRIVED?

A, ' YES SIR, SHE WAS. SHE WAS STILL, | BELIEVE, IN

~ THE VEHICLE. THE L1IFe SAvING CREW WAS THERE GETTING HER

ouT, |

n, HAs"Ms. ToDT THERE?

A YES SIR, SHE WAS, _
n, DID THIS LADY MAKE ANY COMPLAINT OF ANY PHYSICAL

DISABILITY OR INJURY OR TROUBLE AT THAT TIME?

A MRS, SHaw?

2, - Yes,

A, I BELIEVE SHE SAID HER NECK WAS HURTING,

0, .~ Dip Ms. TODT MAKE ANY COMPLAINT OF ANY PHYSICAL

TROUBLES THAT YOU RECALL?
A, NoT THAT | RecALL. | BELIEVE SHE HAD A SKINNED

PLACE ON HER KNEE OR LEG OR SOMETHING, THE BEST [ canN

" REMEMBER, | |
Q. | DID YOU DESCRIBE THE DAMAGE TO HER AUTOMCBILE?
A, | YES SIR, IT WAS THE LEFT FRONT FENDER, AND ENTIRE
FRONT END, | | |
AR | AND ENTIRE FRONT END?
A. ~ YEs sIR, |
0, : WeRE THE TWO VEHICLES TOGETHER, ACCORDING TO YOUR
RECOLLECTION? | | |
A No SIR, THEY WEREN'T,

24 IRMA B. LYKINS

SHORTHAND REPORTER
45 LOWRY HILL ROAD
BRISTOL, VIRGIMIA 24201




- WRIGHT - DIRECT

1, Page
2l 0, S1R? |
sf| A. + No SIR, THEY WEREN 'T, | - |
4|0, How FAR APART WOULD YOU SAY THEY WERE, OR DO vou
5| REMEMBER? :
6 A, | JUST REMEMBER HER VEHICLE SITTING IN THE INTER-
7 SECTION, AND THE OTHER VEHICLE SITTING THE OTHER SIDE OF THE
g || 1nTERSECTION, I RELIEVE. | :
ol 0. THERE 1S A FILLING STATION, AS YOU PUT IT, THE
10 © OTHSR SIDE OF THE INTERSECTION?
n| A YES SIR, |
2] Q. Do YOU REMEMBER WHERE IT WAS WITH RELATION T
13 THAT? | |
| A No SIi» NOT RIGHT ¢ FHAND. .
15 O JUST DON'T REMEMBER’ |
6l A [T WAS ACROSS THE INTBHSECTION FROM HER.
e \\G»\\' | Dip Ms. TopT GIVE 70U ANY REASON FOR THE ACCID
18| HAVING DECURRED? o
w9l A I ‘T RECALL.
o0 | MR, FLANNAGAN: ~Yqur Honor, 1 o EtJ TO THAT.
o1 || THE COURT: 1 susTBK{ THE OBJECTIUN.
2§ Q.. DID You ASKk“HER WHAT OC RED?
a3l A " Ves~S1r, | aMm sure | DID. ] oa'T --
U WHAT DID SHE SAY TO YOU?
- 2 [ CAN'T RECALL EXACTLY WHAT SHE SAID,
"& . - 25 . IRMA B. LYKINS
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q/ 'T_RECALL WHAT S
/ - ‘
A, T ON MY NOTES., | DON -

A.

WouLn THAT BE ABOUT THE EXTENT OF YOUR

.éECOLLECTION OF THAT ACCIDENT THAT DAY?

YES SIR, I BELIEVE IT WAS SAID OUT THERE MRs,

SHAW WAS MAKING A LEFT TURN TO PICK UP HER HUSBAND OR SOME-

THING, HE WAS WORKING OVER AT RanpoLPH FIELD. THERE'S A

LITTLE LANE THAT RUNS LEFTHANDED THERE,

Q.

THAT LANE WOULD HAVE BEEN FROM THE LEFT OF BOTH

OF THESE LADIES?

A.
0.
A.
FROM IT,
Q.
A.
0.
A.
0.

Yes,

WHERE IS THAT LANE WITH REGARD TO “AGNER STREET?

IT's WAGNER RoAD,

Leaps INTO PanpoLPH F1ELD?

YES SIR, IT DOES.

WHAT WAS'THE CONDITION OF THE STREET AT THAT TIME?

ABOUT DIRECTLY STRAIGHT ACROSS

IT HAD BEEN RAINING AND THE ROADS WERE WET,

I TAKE 1T THERE WAS NO DISPUTE ABOUT THE FACT THAT

RANDOLPH STREET IS A MACADAM STREET?

A,
Q.
A.
Q

No.
ASPHALT STREET?
OH, YES.

How MANY LANES?

26
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A. Two. |
n, Does 1T EXTEND EAST AND WEST GENERALLY?
R, YES SIR, IT DOES, |
a, ~+ [N WHICH DIRECTION WERE THESE-VEHICLES PROCEEDINE?
A, ' THEY WERE TRAVELING WEST, |
n, BoTH WERE TRAVELING YEST?.
A. YES SIR, |
. WHAT HOUR OF THE DAY WAS IT?
A, IT was approxIMATELY 12:00 o'crock, 12:05, 12:09,

SCMETHING LIKE THAT.

e, " DURING THE NOON HOUR?
A, VES SIR,
MR, _WARREN: I BELIEVE THAT'S ALL.
CRNSS-EXAMINATION
Y CLANNAGAN:
0. ~ OFFICER YWRIGHT, DID YOU SEE ANY SKID MARKS
THERE? | |
Aﬂ Yes str, THERE WAS SOME SKID MARKS. [ CAN'T TELL

YOU EXACTLY HOW MUCH. THERE WAS SOME LEADING upr To Ms,

ToDpT's VEHICLE,

¢, AND THESE WERE SKID MARKS PUT DOWN BY THE ToDT
VEHICLE? |
A, ~ YES SIR., WELL, 1T WAS MORE OR LESS, IT WAS WET.

THE ROAD WAS WET, YOU COULD STILL SEE THEM, YOU KNOW,

27 IRMA B. LYKINS
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2 0. THIS, WHAT IS THE SPEED LIMIT?
sl A ] BELIEVE IT'S TWENTY-FIVE THROUGH THERE,
al| 0. THIS IS IN A COMBINATION RESIDENTIAL, COMMERCIAL |
5| or INDUSTRIAL AREA? |
6l A, YES SIR, IT 1S,
7 Q; BusiNESs AREA?  WAGNER ROAD AND RANDOLPH FORM
gl A "T" INTERSECTION, DO THEY NOT?
o A. No str. WAGNER RoAD TURNS RIGHT, [T 1S --
0l 0. Does WAGNER RoAD cR2SS RANDOLPH OR STOP AT
1 || RanpoLPH?
2] A, - I1 sTors AT RanpoLp:,
1l 9, - So THAT RANDOLPH CONTINUES ON EAST AND WEST AND “
14| WAGNER ROAD LEADS IN FROM THE HORTH?
A Ves,
16 | n, AND TERMINATES THERE?
7| A . RIGHT, YES SIR,
18] 0 | WAS DESCRIBING THAT TYPE OF ROAD AS A "T7
19 INTERSECTION. 1T DOESN’'T CONTINUE ON ACROSS?
90 | A No SIR, THERE'S A LANE OR LITTLE DRIVE-WAY THAT
91| CONTINUES ACROSS, WHICH GOES INT) RANDOLPH F1ELD, |
9 - Q, | THAT’S A PRIVATE ENTRANCE INTO RANDOLPH FieLD?
g || A Yes sxé.
‘24 0, AND RANDOLPH FIELD 1S A RECREATIONAL AREA?
| A VES SIR, IT IS,
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A CouLn YOU TELL ME -~ PROXIMATELY, THE APPROXINMATE

PA3ITIAN OF THAT PRIVATT DRIV -way InTO ZANDOLPH FIELL, AS

1T RELATES TO YAsNER RCAD, WHET:#R IT'S EAST OR WEST "0 THE

ENTRANCEOF MASNEP ROAD?

A, IT's ABOUT STRALG-T ACROSS, WELL, ABOUT & REIGHT

JHHAGAN: THANK You, OFFICER, /”/,/////”;'

FOR THE RECORD, LET_E-ASK YOU ANCFHER

VMDD,

DANDOLPH STREET, [ IT STRAIGHT OR CURVEL AT THAT

A, AT THAT °01uT, IT'S A DOWNGRADE, STRAIGET,

n, A DCWNGRADE GOING IN WHICH DIRZCTION?

A, Cornns YEST,

AN IS IT A SLIGHT nowNnRﬁia, OR HOW HOULD YO
DESCRIBE 177

A, AT THAT PARTICULAR P INT, [ wWOULDL SAY IT #)u.D BE

A SLIGHT DOWNGRADE,

MP L SLANNAGAN .  TloTHING FURTHEROUR HanoR,

y \ P : KLV IR
THE_£o0nT. | oS nENT WTTHESS, v, rvagn]
. ‘ \‘:‘(‘:
LY, i N ‘ r s - e Lo .
P, AR Cril Ma, terre KEv, PLEAS TR

\

05 ALL RIGHT, SIR, THAT'S ALL. .”””;?L
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2 ARLIE KEY

g MAVING FIRST BEEN DULY SWIORN, WAS EXAMIMED AND DEPOSEI A3
4;.'F5LLCWSf |

o DIPECT EXAMINATION

6| B P, VARPEN:

1 0 WILL you STATE YOUR NAME TO T4& JURY, PLE SE, SIR?
gl A Mv naMe 1s ArLie Kev, :
ol AND WHAT 1S YOUR AGE, MR, Kev?

ol A SIXTY-FOUR,

al 7 AND WHERE DO YOU LIVE. SIR?

il A S1R?

sl M YHERE DO YOU LIVE?

ul A I Live up on THE Kime MiLL Prke, "oute 1, 2RrisToL,
55 || YTIRGINIA,

;6' Do By WHOM ARE YOU EMPLOYED?

ml A - By TtHe CrTv of ErisToL, VIRGINIA,

sl Y How LONG HAVE YOU BEEN EMPLOYED RY THE (1vv?

ol A NINE YEARS.

oo || Ve AND FOR WHAT DEPARTMENT OF THE CITY OR BY WHAT

o1 | DEPARTMENT ARE YOU EMPLOYED? |

22' A, THE PARKS AND RECREATION.

ol T  VeRe YOU SO EMPLOYED BY THEM LAST OCTOBER JuST
o | A YEAR AGO?

25
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A, YES SIR,

0. MORE SPECIFICALLY, WERE YOU WORKING FOR THE CITY

"~ on OcToReR 25TH, TUESDAY OF LAST YEAR?

A, YEs SIR.,

0, Dii vOou HAVE OCCASION TO WITNESS ANY PART OF A

COLLISION THAT TOOK PLACE INVOLYING THIS YOUNG LADY, KATE

g |l SHAW?

ol A THAT'S RIGHT,

ol R BY-THE-WAY, DO YOU KMOW HER HUSBAND?

all A YES SIR, |

2l Q. IS HE EMPLOYED BY THE PARKS DEPARTMENT, #:.S07

sl A AND.RECREATION, THAT'S RIGHT, |

ull Q. WHERE DID THIS ACCIDENT ocCcUR, MR, KeY?

sl A WELL, IT OCCURRED AT "HE INTERSECTION OF :/AGNER
15 ROAD AND RANDOLPH STREET, IN FRONT OF BOLLING'S SERVICE STATION,
i IN FRONT OF BoLLING'S SERVICE STATION?

sl A Vs,

I WHERE WERE YOU?

o0 || A ] WAS STANDING ON THE OP®0SITE SIDE OF TRH¥ STREET
o, || FROM IT, FIXING TO GO OVER TO THE seav}és STATION,

0|l Qe WAS 1T DURING THE NOON HOUR?

o || A | IT was RIGHT AT 12:00 o’cLock, PROBABLY, “[GHT

o4 || HAVE BEEN FIVE MINUTES TO 12:00, SOMETHING LIKE THAT.
‘25 n, ALL RIGHT, SIR, JUST TELL THE .JURY IF YOU WILL,
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2/ IN YOUR OWN WORDS, WHAT YOU SAW HAPPEN THAT DAY?
5 A, -] WAS STANDING, WAITING TO CROSS THE STREET,
4| THERE WAS TRAFFIC FROM THE OPPOSITE DIRECTION., | was WATTING

51 ON IT TG PASS,

s 0 WHAT DO YOU MEAN, THE OPPOSITE DIRECTION?

71 A CoMING FROM MY LEFT,

sl M. WHICH WOULD HAVE BEEN GOiNG EAST?

ol A ThAT's RIGHT. BEFORE | STARTED TO CROSS THE

10 STREET, THIS GIRL DRIVING HER CAR, SHE WAS WAITING TO CROSS

11| IN THE DRIVE-WAY WHERE | WAS COMING oUT OF,

2l 9 You SAW HER CAR STANDING STILL THERE?

sl A THAT'S RIGHT, WITH HER LIGHTS ON,

ull 9. WHAT, BLINKING -~

5 A BLINKING, YOU KNOW, TO THE LEFT,

6l Qs A TURN SIGNAL?

a7l A YES SIR,

sl Q. WHAT HAPPENED THEN?

o| A | ] LOOKED UP AND SAW THIS CAR COMING DOWN * HE

o0|| HILL. AND IT DIDN'T SLOW UP OR ANYTHING, AND COLLIL:D iN

o1 || THE REAR END OF IT.

25 Q. COLLIDED IN THE REAR END OF 1T?
o3 |l A THAT'S RIGHT.
o | D WHAT HAPPENED THEN?
| o5 || A HER CAR WENT ON UP THE STREET APPROXIMATE: Y 100 To
- 32 RMA B. LYKINS
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- 150 reeT., I DIDN'T MEASURE [T, BUT THAT FAR AWAY, NE RLY TO TH

-0, DID THIS GIRL GET OUT OF THE CAR? |
Y No, SHE NEVER DID GET OUT UNTIL HER HUSBAND COME.
0, WAS HE IN THE VICINITY, ALSO?
A. HE WAS FOLLOWING THIS LADY IN ONE OF THE {ITY

A, No SIR, | COULDN'T TELL THAT,
Q, DID YOU SEE IT SLOW DOWN ANY BEFORE THE IM2ACT?
A, SHE MIGHT HAVE PUT HER'BRAKES ON JUST BEFCRE SHE

. A, IT WASN'T TOG FAR AWAY, [ HAPPENED TO GLANCE P

NEXT STREET UP THERE.,

TRUCKS DOWN THAT HILL AND SAW IT HAPPEN,

n, DID YOU, CAN YOU TELL -- OF COURSE, YOU DIDN'T
EXPECT THE ACCIDENT TO HAPPEN?

A. No str.,

9, DO YOU KNOW WHETHER THE SECOND CAR, THE CAR THAT
COLLIDED IN THE REAR OF THIS LADY'S CAR, DO YOU KNOW WHETHER

IT SKIDDED ANY OR NOT?

HIT, | WOULDN T SAY SHE DID OR SHE DIDN'T,
0. , WHEN YOU SAW THE SHAW CAR SITTING THERE WITH THE
LEFT TURN SIGNAL ON, HOW FAR AWAY WAS THE SECOND CAR, WHEN

YOU FIRST SAW IT?

AND IT WAS COMING AT A PRETTY 60OD SIZED RATE OF SPEEL. |
WOULDN'T SAY HOW FAST,

0. IT CAUGHT YOUR ATTENTION?
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A, - THAT'S RIGHT.,
Q. - Do vou DRIVE AN AuToMOBRILE, MR, Key?
A, YES SIR,
'.Q. DO YOU KNOW OF ANY RZASON WHY, WHEN YOU FIRST SAW

THAT CAR, IT COULD NOT HAVE STOPPED, HAD THE BRAKES BEEN

APPLIED?
MR FLANNAGAN: Your HONG®, EXCUSE ME JUST A MOMENT --

0, CAN YOU ESTIMATE FOR THE JURY, SAY, IN CAR LENGTHS
HOW FAR AWAY THAT CAR WAS WHEN YOU FIRST NOTICED IT?
A, [T WAS FIVE OR SIX AR LENGTHS BACK FROM :HERE

THE IMPACT WAS,

Q. You SAY FIVE OR SIX CAR LENGTHS?

A. BACk FROM THE IMPACT.

q, ~ THIS LADY WAS ALREADY SITTING STILL?

A, THAT'S RIGHT,

Q. DID HER CAR; THAT 15, MRS. SHAW'S CAR, MOVE AT

ALL FROM THE TIME YOU SAW IT SITTING THERE UNTIL 1T WAS STRpcx‘
A, No. SHE WAS SITTING STILL, FIXING TO TUR: IN THE
DRIVE-WAY | WAS COMING OUT OF,

0. WERE THE STREETS WET OR DRY? ‘

A, | WELL, IT RAINED ABOUT AN HOURIBEFORE THAT. A LITT
WET, BUT IT WAS PRACTICALLY DRY. THERE MIGHT HAVE BE:N SOME

DAMPNESS ON IT,

MR. WARREN: - You MAY ASK,

~7
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v MR, FLANNAGAN:

RRLY MR. KEY, HAD You BEEN WORKING IN RANDOLPH FraLp

OR AT THE RANDGLPH FIELD THAT DAY?

A. YES SIR.

—

: AND YOU WERE ON YOUR WAY WHAT, TO GET SOME LUNCH?
A. | WAS GOING OVER TO THE FILLING STATION TO GET

ME A BOTTLE OF MILK FOR MY LUNCH.

n, DOES THAT FILLING STATION SIT ON THE CORNER OF

RANDOLPH AND WAGNER RoAD?

A, YES SIR,
AR As YOU WERE GOING DOWN RANDOLPH -- DOWN WAGNER

ROAD TO RANDOLPH, IT WOULD BE ON THE RIGHTHAND SIDE?

A, THAT'S RIGHT,

Q, IN OTHER WORDS, IT’S YEST OF THE INTERSECTION”
A, [T WoULD BE SOUTH, ON THE OTHER SIDE. |
Q, SOUTHWEST CORNER, ALL RIGHT, SIR, EXCUSE ME, BUT

THE NORTHWEST CORNER, WOULD IT NOT?

Av THAT'S RIGHT.

Q. Now WHERE 1S THE LITTLE PRIVATE DRIVE-WAY OR

* LANE THAT GOES INTO RANDOLPH, INTO RANDOLPH FIELD OFF ©F

RANDOLPH STREET?
A, WELL, WHAT DO YoU MEAN? WHERE DOES IT 6o? It

GOES IN JUST ABOUT EVEN WITH THAT SERVICE STATION,

I
. LYKINS
85 IRMA B
SHORTHAND REFPORTER
' 45 LOWRY HILL ROAD
BRISTOL, VIRGINIA 24201




Key - Cross | | '
p : Page 13

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q. S0, IT DOESN'T 60 IN EVEN WITH WAGNER RoAp?

A, - No, 17 DON’'T GO IN EVEN WITH WAGNER RoAD, THERE'S |

A LITTLE OFF-SET ON IT, [ DON’T KNOW HOW MANY FEET., BuT THIS

.CAR WAS WAITING TO TURN IN THAT IRIVE-WAY,

AN DID YOU KNOW HER BEFORE THI;?

A, Yes sIR, o

0, ~ AND DID YOU KNOW HER HUSBAND BEFORE THIS?

A, YES SIR, ) |

0, AND HAD YOU SEEN HER TURNING 1N THERE BEFCRE?

A, No SIR, THAT'S THE FIRST TIME | EVER NOTICE HER

COMING IN THERE,

n, oW LONG HAVE YOU KNOWN THE PLAINTIFF?

A, WeLL, T wouLD SAY, AROUND FOUR YEARS,

9, AND HOW LONG HAVE YOU WORKED WITH HER HUSDAND?
A ABOUT FOUR AND A HALF YEAR, FOUR AND A HALF OR
FIVE YEAR,

AR | HAD HE WORKED THERE THAT MoRNING?

A, - Yes SIR,

A . AND HE HAD LEFT, APPARENTLY?

A HE WAS GONE OUT TO DO SOME WORK ON SOME OF THE .

OTHER PARKS SOMEWHERE, AND WAS COMING IN FOR HIS LUNCIi,
1, AS YOU HAD STOPPED THERE TO LET SOME TRAFFIC
COMING FROM THE WEST GO BY, THE FIRST TIME YOU SAW MRS, SHAW

WAS, SHE WAS IN A STOPPED POSITION, WAS SHE NOT?

36
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A, THAT'S RIGHT,
AN AND YOU SAY HER SIGNAL LIGHT WAS ON?
I a. YES SIR, |
0, S0, YOU DON'T KNOW WHEN THAT SIGNAL LIGHT WAS
TURNED ON?
A, WELL, NO. SHE WAS SITTING THERE WHEN | WALKED

up, | DON'T KNOW HOW LONG SHE HAD BEEN SITTING THERE, BUT
SHE WAS THERE WHEN | WALKED UP TO THE EDSE OF THE STREET,
AND TRAFFIC WAS COMING IN THE OTHER DIRECTION,

Q, How FAR WERE YOU AWAY FROM THE STREET WHEN YOU
FIRST SAW HER? |

A ’ WeLL, [ wouLd SAY TEN OR TWELVE FEET AWAY FROM THE
EDGE OF THE STREET., | WALKED ON DOWN THERE AND STOPPED,

A You WERE TEN OR TWELVE FEET FROM THE EDGE JF THE

STREET AND YOU SAW HER SITTING THERE STOPPED, WITH HER SIGNAL |

LIGHT ON?
A, YES.
0, You WALKED ON TO THE EDGE OF THE STREET AND

STOPPED THERE?

o1 A, WAITING ON TRAFFIC COMING THE OTHER DIRECTION,
22‘1 n, How LONG DID YOU WAIT THERE BEFORE THIS ACCIDENT
| '7 :
o5 || HAPPENED' N
04 A, IT WASN'T BUT A COUPLE OR THREE SECONDS UNTIL IT
o5 || HAPPENED.
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n, You DIDN'T SEE Ms, ToODT -- THAT WAS THE CAR THAT

RAN INTO THE REAR =-- YOU DIDN’'T €EE HER UNTIL YDU GOT TO THE

 EDGE OF THE ROAD, DID Yny?

A, THAT’S RIGHT, | LOCKED UP AND SHE WAS COMING

DOWN THE HILL. | SORT OF BACKEG UP A LITTLE BIT. | DION'T
KNOW WHAT MIGHT HAPPEN, THE RATE 0OF SPEED SHE WAS COMING,

SHE WAS COMING PRETTY FAST,

N, AND YOU SAW ALL OF THAT FROM WHERE YOU WERE7

A, THAT'S RIGHT,
(1, NOTHING TO KEEP ANYONE FROM SEEING WHAT YOU SAW?
A, THAT'S RIGHT, | WAS ON THE LINE STRAIGHT *HE?E

WHERE I COULDN’T HELP BUT SEE HER, |

n, You DON'T KNOW WHETHE? OR NOT SHE APPLIED HER
BRAKES BEFORE THIS?

A, ] COULDN'T SAY. SHE “IGHT HAVE. | WON'T SAY

SHE DID OR SHE DIDN'T.

Q. HE STREET WAS WET, WAS IT NoT, MR. Kev?

A, S1R?

Q. THE STREET WAS WET, WAS IT NOT?

A, 1T COULD HAVE BEEN A LITTLE DAMP, BUT IT WASN'T

MUCH OF A RAIN AND IT HAD PRACTICALLY“DRIED OFF,
n, ' Now, HOW FAR DID MRS, SHAW’'S CAR GO AFTER THIS
WRECK OCCURRED?

A, I wouLp say BETWEEN 100 To 150 FEET UP THE

38 . IRMA B. LYKINS
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2| STREET.
s s AND STOPPED UP THEPE?
4'_‘A. | SHE PROBABLY STOPPED WITH HER BRAKES WHEN SHE GOT
i UP THERE, f
6 -, OFF THE STREET?
21 A No. IT WAS SITTING IN THE STREET ON THE PAVEMENT.
sl 00 ON THE PAVEMENT,IN THE STREET, AnD 100 ToO 150 FEET
gl AWAY? |
ol A  THAT'S RIGHT,
al A NEARLY AT THE NEXT INTERSECTION?
|| A THAT'S RIGHT, |
s AND THAT 1S GOING WHAT, SLIGHTLY UPGRADE OR ON
1| A DOWNGRADE, THE WAY SHE WAS GOING?
15'_ A, VERY SMALL UPGRADE, PRACTICALLY LEVEL.
6l MR _FLANNAGAN: Tuank vou, Mr. Kev.
17 334_EABREH: | THAT'S ALL, THANK YOU,
13‘. 2, " (By MR. FLANNAGAN) ONE OTHER THING, TR, KEY. Dip
ol You Go uP THERE THEN?
ol A+ | WENT TO THE CAR, YES SIR.
ol 0 WHICH CAR? |
22(1 A, MRs., SHAW'S CAR.
sl Y AL RIGHT, |
osll A AND ASKED HER IF SHZ wAS HURT, OSHE SAID SOMETHING
| ABOUT SOMETHING WRONG WITH HER NECK AND ABOUT THAT TIME HER
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HUSBAND WALKED UP, HE HAD GOTTEN CUT OF THE TRUCK. 4E WAS
" FOLLOWING ‘THIS LADY THERE AND CAME ON UP TO THE CAR., AND I
ASKED HER IF SHE WAS HURT, AND SHE SAID, SOMETHING WRONG.
WITH MY NECK. | |

0, | WHAT DID You DO?

A, | WALKED ON OFF AN WENT TO THE SERVICE STATION

AND GOT MY MILK. 1 WAS ROING OUT FOR MY LUNCH, AND WENT BACK

WHERE WE WORKEL OVER THERE,

MR, FLANNAGAN: THANK YoOU,
N RE-DIRECT FXAMINATION

Ry WARREN :

n, Mr. KEY, DID YOU TALK TO THIS LADY OVER HERE AT

THE SCENE OF THE ACCIDENT?

A, Mo SIR, | DIDN'T HAVE ANYTHING AT ALL TO SAY TO
HER, |

MR, WARREN: . THANK YOU,
~ THE COURT: NeXT WITNESS, MR. YARREN,
MR, WARREN: MRS. SHAW, COME AROUND, PLEASE, MA'AM,

AND BE SWORN R_IGHT OVER THERE,
VERNA KATE SHAW
. HAVING FIRST BEEN DULY SWORN, WAS EXAMINED AND DEPOSED AS

FOLLOWS :

3Y MR, WARREN:
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:AO.

" THAT WE CAN

Qo
A,

A

You ARE VERNA KATE SHAW?

YES SiR,

Now, KATE, T WILL ASK YOU PLEASE TO SPEAK UP.SO-
ALL HEAR YOU,

OkAY,

WHERE DO YO LIVE?

B-7, EASTRIDGE APARTMENTS,

AND HOW LONG HAVE YOU LIVED THERE?
ARNUT, GOING: ON FOUR YEARS,

AND ARE YOU MARRIED?

VES SIR,

AND WHO 1S YOUR HUSBAND?

MICHAEL SHAW,

AND WHO DOES MIKE WORK FOR?

Park AND RECREATION, BrisTOL, VIRGINIA,
AND DO YOU AND MIKE HAVE ANY CHILDREN?

Yes sIR, 1 GOT ONE LITTLE GIRL. SHE'S THREE

How oLD 1S SHE?

SHE'S THREE,

SHE'S THREE AT THIS TIME?
VES SIR,

IN OCTORER OF LAST YEAR, MORE PARTICULARLY.

NCTOBER 25TH, WERF YOU INVOLVED IN AN ACCIDENT ON RANDOLPH
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STREET?

.VA.
o

Y

N
v g

YOURSELF?

AUTOMOBILE?

A,
n

A.
Ql

YES SIR,
AND AROUT WHAT TIME WAS IT ON THAT DAY?
ABOUT NOON, 12:00, MAYBE FIVE AFTER,

WHERE HAD YGiJ -- WERE YOU DRIVING AN AUTOMOBILE

VYES SIR,

WHOSE CAR WAS IT?

IT waS ME AND MY HUSBAND'SvCAR.

AND WHAT MODEL AND MAKE AUTOMOBILE WAS IT?
IT was A '77 Granp Prix, PonTIAC,

HAD YOU AND YOUR HUSBAND RECENTLY PURCHASED THAT

YES S!R.
WAS 1T IN GOOD MECHANICAL CONDITION?:
YES SIR. |

WHERE HAD YOU DRIVEN FROM, EN ROUTE TO RANDOLPH

STREET; WHERE HAD YOU COME FROM?

A,

1 WAS COMING BACK FROM WIENER KING, GOT MY

HUSBAND SOMETHING TO EAT FOR LUNCH.

0.
A,
0,
A

TAKING HIM HIS LUNCH?
YES SIR,
WHERE WERE YOU TAKING HIS LUNCH TO HIM?

To RanpoLPH FIELD.

az
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0. ~ ALL RIGHT, WHICH DIRZCTION WERE YOU TRAVELING ON

RANDOLPH STREET, AS YOu APPROACHED RANDOLPH FIELD? * WERE

 YOu GOING EAST OR WeST?

| A, EAST,

0, WeLL, T wILL ASK IT THIS WAY, WERE YOU G6OING
TOWARD SPURGEON LANE OR AWAY FRCM SPURGEON LANE TOWARD THE

MALL, OR AWAY FRoH THE MALL?

A, H0ING AWAY FROM THE MALL.

9. AwAY FROM THE MaLL?

A WHAT DO YOU MEAN,COMING BACK TO TAKE HIS LUNCH,
RIGHT? | |

0, | I AM TALKING ABOUT WHEN YOU WENT OUT RANDOLPH

STREET TO TAKE YOUR HUSBAND HIS LUNCH, WHICH DIRECTION

WERE YOU GOING IN?

A, (OING DOWNHILL,

0, Was RANDOLPH FIELD ON YOUR LEFT OR YOUR RIGHY?
A, ON THE LEFT,

0, ON YOUR_LE#f? No you know WHERE WAGNER RoAD 157
A, | YES SIR,

Q. WHERE WERE YOU INTENDING TO 60? MWeRe you

INTENDING TO MAKE ANY TURN OR WHERE WERE YOU GOING TO MEET
YOUR HUSBAND? '
A, - To TAKE MY HUSBAND SOMETHING TO EAT.

2, | UNDERSTAND, BUT WHERE WERE YOU GOING? WHAT

) 43 IRMA B. LYKINS
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STREET WERE YOU GOING TO TAKE OR ROAD;WERE YOU GOING TO STOP

- oN RANDOLPH STREET OR LEAVE RANDOLPH; WHAT WERE YOU GOING TO

- po?

Y LEAVE RANDOLPH -- WAGNER ROAD TO HIT ON RANDOLPH -
STREET, . |
AN SAY THAT AGAIN, PLEASE, MA'AM?
A, I wAS COMING OFF FROM WAGNER ROAD TC HIT ONTO

RANDOLPH STREET,

Q. No, | WANT TO KNOW WHERE WERE YOU GOING WITH
REGARD TO RanpoLPH F1ELD? You SAID YOU HAD COME DONN.THE HILL
ON RANDOLPH STREET, AS | UNDERSTOOD You?

A, Yes sIR. |

AR : WHAT WERE YOU GOING TO DO WHEN YOU GOT TO THE

BOTTOM OF THE HILL?

A, MAKE A LEFT TURN TO TAKE.MY HUSBAND SOMETHING

TO EAT.

o * WHAT WOULD YOU HAVE TURNED ONTO?

A. " HAD TO MAKE A LEFT TURN 1NT6 RANDOLPH FIELD.

0, Is THERE A LANE THERE ON YOUR LEFT THAT YOU WOULD

HAVE TURNED INTO?

A, YES SIR, LANE TO GO BACK THERE WHERE THE PARKS
AND RECREATION IS, | |

0, RIGHT., Now, KATE, WAS ANYONE WITH YOU IN YOUR

CAR?

44 IRMA B. LYKINS
SHORTHAND REPORTER
45 LOWRY HILL ROAD
BRISTOL, VIRGIN'A 24201




SHAW - DIRECT ' | Page 27

10
11
12

13

14

16
17:

18:

22

23

24

15

Al

WITH ME,

Q,
. A-.'

n

e

YES SIR, MY LITTLE GIRL WAS IN THE FRONT SEAT

SHE WAS IN THE FRONT SEAT WITH You?
YES SIR.

ALL RIGHT, AS YOU GOT DOWN RANDOLPH HILL TO WHERE

THIS LANE 1S, AS YOU WERE APPROACHING IT, WHAT, iF ANYTHING,

DID You DO?
A

SIGNAL ON.
-

.

Q.

SLOWED DOWN, AND THEN [ STOPPED, PUT MY LEFT
| WAS WAITING FOR TWO CARS TO PASS {7,

You MEAN GOING IN THE OPPOSITE DIRECTION?
YES SIR,

WHEN DID YOU PUT YOUR SIGNAL ON WITH REGARD TO

THE TIME THAT YOU STOPPED?

A,
Q.
Al

-

 DIRECTION,

A.
Q.

1. A,

As sooN As | sLoweDp nown, | put 1T ON,

BEFORE YOU STOPPED?

YES SIR, |

You SAY THERE WERE CARS COMING IN TH¢ OPPOSITE
How many, KATe?

THERE WAS TWO CARS.

WHAT HAPPENED TO THOSE TWO CARS?

As 1 wAS STOPPED THERE, WITH MY LEFT SIGNAL ON,

| WAS WAITING FOR THEM TWO CARS TO PASS ME. AND ONE HAD

ALREADY PASSED ME, ABOUT THE TIME THE SECOND CAR GOT HALF-

25

WAY PAST ME, THAT'S WHEN IT HAPPENED,
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DAY

'Al

CHIT You?

Al
Ql
A.

WHAT HAPPENED?
Ms, ToDT RUN INTO THE BACK OF ME,

WHAT HAPPENED TO YOUR CAR WHEN Ms. TopT’s cax

SHE HIT ME, THE CAR SKIDDED uP,

IT WHAT?

1T SKiDDED tP. IN OTHER WORDS, SHE HIT ME AND

CAR WENT

uP.,
Went up?

YES SIR,

Up wHAT?

DowN THE STREET, DOWN THE STREET.
ForwArRD?

YES SIR,

I sAa1p, pID YOU GO FORWARD?

YES SIR,

WHAT HAPPENED TO YOU?

SHE HIT ME, My LITTLE GIRL, IT KNOCKED HER

FROM THE FRONT SEAT TO THE BACK SEAT AND THEN I couLdnN'’T

EVEN HARDLY MOVE, TO TRY TO GET HER, TO SEE IF SHE WAS

- HURT, I COULDN'T EVEN TURN MY NECK TO TRY TO REACH FOR

HER IN THE BACK SEAT,

QI

A

WERE YOU KNOCKED UNCONSCIOUS?

No str. But I wAs SORT OF DAZED OR SOMETHING, STIF
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ALL OVER,
Q. Yo!s WFRE SORT OF DAZED AND WHAT?

A, STIFF, IN OTHER WORDS, STIFF IN MY NECK AND MY
BACK. | |

0, Yor SAY YOU COULDN'T TURN Your NEck? Dip vou FEEL
THAT WAY IN YOUR NECK WHEN THE ACCIDENT occuéRED?

A, YEs SIR, FEEL LIKE IT TURNED MY NECK STRAISHT BAck.
AR ARF YU ABLE TO GIVE THE JURY ANY IDEA OF HOW

FAR THE CAR WAS KNOCKED?

A, No stR, 1 COULDN'T SAY HOW FAR IT WAS KNOCKED.
Q. WERE YOU TAKEN FROM THE SCENE BY THE LIFE SAVING
CrReW? |

A, YES S!R,

AR I TAKE 1T YOU DIDN'T MAKE ANY MEASUREMENTS OR

GET OUT AND INVESTIGATE?

A No SIR,
0, . ALL RIGHTEE, YOU SAY YOU WERE TAKEN BY THE

Lire SAvinG CREW. WHERE DID THEY TAKE You?

A, To THE EMERGENCY ROOM,
., AND WHAT HAPPENED WHEN YOU GOT THERE?
i A, THERE wAS POLICE, WAS ASKING ME QUESTIONS  ABCUT,

YOU KNOW, WHAT HAF?ENED AND EVERYTHING, AND THEY TAKE MY
DRIVER’'S LICENSE AND STUFF.

0. ~ WHAT DID THEY DO MEDICALLY, IS WHAT I AM MORE
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INTERESTED IN?

A, ' TooK ME IN THE X-RAY ROOM AND STARTED X-RAYING
 AND STUFF,
Q. | DID THEY PUT YOU IN THE HOSPITAL OR WERE YOU

RELEASED TO 50 HOME?

A, | THEY LEFT ME THERE FOR ABOUT AN HOUL, TO MAKE
SURE EVERYTHING, YOU KNOW PHY3ICAL WAS, X-RAYS 7 ID STUFF
WAS COMING BACK. THEN THEY CALLID, MY HUSBAND, 3UR MOTHER

AND FATHER, YOU KNOW, TO RELEASE ME AT THE HOSPITAL,

0, | THEY CAME AND 6OT Y0OU?
A.  YES sIR, |
AR WERE vou SUPPOSED TO /0 TO WORK THAT DAY?
A, - YEs s12, |
n, Dip vou 60 TO wWORK?
A, No SIR.
a9, ~ WHY DION'T You 60?
| A, Becaust | wAs HURT AND | JUST COULDN'T DO

ANYTHING LIKE, YOU KNOW, MOVE MY NECK AND MY BACK WAS STILL
HURTING ME., | COULDN'T HARDLY WALK,

Q, BECAUSE OF THAT, DID YOU GO BACK TO THE EMERGENCY

" ROOM AT A LATER DATE?

A, YES siIr,
0, WHEN?
A, [T WAS STILL GIVING ME TROUBLE, THE [CAY OF THE
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ACCIDENT, AND THEN THE 28TH, WHICH WAS TWO OR THREE DAYS

| AFTER THE ACCIDENT, | WENT BACK TO THE EMERGENCY ROOM.
0, ~ WHAT DID THEY DO ON THAT OCCASION?

A, THEY TOLD ME TO 6O SEE A BONE DOCTOR, WHICH WAS

DR. McFADDIN, AND | WENT AND THEY GAVE ME AN APPOINTMENT

TO SEE HIM, HE TOOK X-RAYS OF MY BACK,

n, - So you WenT TOo DR. McFADDIN?

A, Yes sIR,

0, . THEY, MADE AN APPOINTMENT FOR YOU AND YOU WENT TO
SEE HIM?

A, Yes SIR,

9, STATE WHETHER OR NOT YOU HAVE PERIODICALLY SEEN

DR. MCFADDIN SINCE THAT TIME?

A. YES SIR,

Q. AND DO YOU REMEMBER WHEN YOU LAST SAW HIM OR HE
LAST SAW YOU, RATHER?

A, WAS LAST MONTH, SEPTEMBER., | FORGET WHAT DAY IT

WAS LAST MONTH.

Q. . LasT moNTH -- SepTEMBER OF '/8?
A. YES SIR., |
1 A, Now, Mrs. SHaw, HAVE YOU -~ KILL THAT, PLEASE

MA'AM, WHAT, WHAT WERE YOU EARNING AT McDONALD’S IN YOUR
EMPLOYMENT AT THE TIME OF THIS ACCIDENT?

MR, FLANNAGAN: Your HoNor -~

: 49 IRMA B. LYKINS
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s|| THE COURT: JUST A MINUTE,

.

10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

o ANNAGAN ; --1 AM GOING TO OBJECT TO THIS., THERE

WAS NO FOUNDATION LAID FOR ANY LOST WAGES IN THIS

CASE',
MR, WA ; MAY WE HAVE A MINUTE, YOUR HoNOR?
THE COURT: "MINUTE WITH wHOM, Mr., WARREN?
MR. WARREN: WiTH THE CourT AND MR. FLANNAGAN IN
CHAMBERS . |
THE COURT: YES SIR.
(The Court, CounseL LEAVE NPEN COURT; RETURN.)
MR. WARREN: MAY we PROCEED, YOurR HONOR?
THE COURT: YES SIR,
MR, WARREN: | WILL WITHDRAW MY QUESTION,
Q, Now, MRS. SHAW, YOU SAID YOU WERE WORKING AT

McDONALD'S PRIOR OR AT THE TIME OF THIS COLLISION AND SHOULD

HAVE GONE TO WORK THAT DAY, IS THAT RIGHT?

A, YES SIR,
e, Now, T WILL ASK YOU HOW LONG YOU HAVE BEEN WORKING
THERE? |
- A, ABOUT A YEAR AND TWO OR THREE MONTHS.
n, AND WHAT DID YOU DO THERE?
A, WAITRESS .
Q. Now, HAVE YOU RETURNED TO YOUR JOB.SINCE THIS

50 IRMA B. LYKINS
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~ ACCIDENT OCCURRED?

A, No sIR,
Q. WHY HAVE YOU NOT?
1 NNAGAN: Now, Your HonOoR, I OBJECT TO THiS.
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THAT'S A MEDICAL QUESTION, THAT'S WHAT HE'S
ASKING HER, THE ABILITY TO PERFORM WORK,
MR, WARREN: . WHAT --

MR FL N THE ABILITY TO PERFORM WORK, WHETHER

MR, WARREN: I THINK THE WITNESS HAS A RIGHT TO
DESCRIBE HER OWN CONDITION AND WHY SHE DID NOT

~ RETURK TO WORK.

THE COURT: | ] AGREE. THE OBJECTION 1S OVERRULED,
Q, ANSWER THE QUESTION,
A, BECAUSE | AM STILL HAVING COMPLAINT: OF MY NECK,

MY UPPER BACK AND | HAVE TO HAVE MY MOTHER TO DO THINGS

AROUND THE HOUSE FOR ME, | AM NOT ABLE TO DO AN‘THING LIKE

I usep To.

0, TO WHAT EXTENT DOES YOUR BACK AND NECK BOTHER
vou, KATE? | |

A, WHAT DO YOU MEAN BY THAT?

Q, WELL, | AM JUST TALKING ABOUT HOW OF TEN OR T

WHAT EXTENT DOES IT BOTHER You? How DOES IT LIMIT, IF ANY,

YOUR ACTIVITIES? YOU TALKED ABOUT YOUR MOTHER HELPING YOU.

51 ‘ : IRMA B. LYKINS
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A, HouSE WORK AND COOKING,

Q. WHAT DOES YOUR MOTHER HAVE TO DO FOR You?

A | ‘SHE COMES: UP TO THE HOUSE AND CLEANS UP MY HOUSE

FOR ME AND WASHES DISHES AND COOKS,

AR Now, DID YOU, ‘WERE YOU, DID YOU NEED ANY HELP

WITH YOUR HOUSEWORK BEFORE THIS THING HAPPENED?

A No sIr. |

Q. AND TAKING CARE OF YOUR BABY THE TIME WHEN YOU

WERE WORKING --

A, No sIR.

Q. —- ON YOUR JOB?F How MANY HOURS A WEEK PRIOR TO

THIS ACCIDENT DID YOu WORK(QN YOUR JOB?

A ABouT 4l HOU?S.A;WEEK.

Q. AND HOW MANY bAYs A WEEK DID YOU WORK ON THE JOB?

A. SEVEN DAYS A weéx.

Q. DID YOU AND YOUR HUSBAND HAVE OBLIGATIONS THAT YOU

WERE HELPING HIM TO PAY, WHY YOU NEEDED TO WORK? |

A, Yes SIR,

MR, FLANNAGAN: ~ Your HoNnor, | OBJECT TO THIS,

THE COURT: WHAT GROUNDS, MR. FLANNAGAN? .

MR, FLANNAGAN: | THE FINANCIAL CONDITION OF THE PARTIES
IS NOT ADMISSIBLE IN A PERSONAL INJURY CASE.

MR, WARREN: “ ] AM UNDERTAKING TO SHOW THE MOTIVES

WHY THIS GIRL NEEDED TO WORK AND WAS WORKING SEVEN

52 IRMA B. LYKINS

SHORTHAND REPORTER
45 LOWRY HILL ROAD
BRISTOL, VIRGINIA 24201




Suaw - DIReCT | | : 35

1 Page

2 DAYS A WEEK.,

3| MR, ELANNAGAN: We oBJecT TOo IT, Your Honor, It's
' NOT ADMISSIBLE,

5 HE_COURT; 1T seeMs To ME, MR. WARREN, YOU CAN

10

11

12

13
14
5 5
16
17

18

19 ||

20

21

22 ||

23
24

25

SHOW THAT SHE WAS VORKING AND WOULD HAVE CONTINUED
TO WORK, ABSENT THiS ACCIDENT. BEYOND TH:T,
I THINK THE OBJECTION IS 600D,
G, MRS, SHAW, FROM YOUR OWN EXPERIENCE, HAVE YOU BEEN
ABLE SINCE THIS ACCIDENT, TO PERFORM THE KIND OF ACTIVITIES

THAT YOU WOULD HAVE HAD TO HAVE PERFORMED IN YOUR JOB”

A, . No sIR.

MK, _FLANNAGAN : [ OBJECT TO THIS -=

0, Anp -- | |

THE COURT: | JUST A MINUTE. 0N WHAT GROUNDS, MR.
FLANNAGAN?

MR, FLANNAGAN: ON THE GROUNDS THAT'S ANOTHER MEDICAL
QUESTION, - | |

THE COURT: | WILL OVERRULE THE OBJECTION,

MR, FLANNAGAN: CAN THAT BE TREATED AS A CONTINUING

| OBJECTION? - |
THE COURT: ~ Yes sIR,
N, 1 wiLL SEE IF I CAN PICK UP MY TRAIN OF THOUGHT,

You SAID YOU WERE WORKING SEVEN DAYS A WEEK PRIOK TO THIS

ACCIDENT?

o3
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A, YES SIR,

0. KATE, HAVE YOU NOTifED, TO WHAT EXTENT, IF ANY,
|| HAVE YOU NOTICED ANY IMPROVEMENT; THAT IS, TO WHAT EXTENT, -

" IF ANY, HAS YOUR SUFFERING WITH YOUR BACK IMPROVED SINCE THIS

ACCIDENT?

A, - No IMPROVEMENT,

0, PLEASE SPEAK UP NOW SO | CAN HEAR YCU,

A, JuST MY BACK SEEMS LIKE IT'S OKAY, BUT THE UPPER

SHOULDERS AND MY NECK IS STILL, [ AM HAVING COMPLAINTS WITH
IT. | |

0. | WHAT EFFECT, WITH REFSRENCE TO INCREASING YOUR
PAIN, DOES STRENUOUS ACTIVITY, IF YOU TRY TO'DO HEAVY HOUSE
WORK, AND SO FORTH, WHAT EFFECT DOES IT HAVE ON YOU?

A, IT CAUSED MY BACK AND STUFF TO START ACHING, FEEL
LIKE SOMETHING HIT ME IN THE BACK AND MY NECK START HURTING,

JUST CAN'T DO ANYTHING LIKE | USED TO ANY MORE.

0, HAD YOU EVER HAD ANY BACK OR NECK TROUBLE IN YOUR

LIFE?
. No sIR,
. " WERE YOU IN 6OOD HEALTH, AS FAR AS YOU KNOW?
: Yes sIR,

A
A
A
Q,  STRONG?
A. YES SIR,
Q

. IN ADDITION TO YOUR SEVEN DAY A WEEK —~-BY-THE-WAY,
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WHAT HOURS, GENERALLY, DID YOu waork? You TALKED ABOUT WORKING

SEVEN DAYS A WEEK. WHAT PART OF THE DAY OR NIGHT DID YOU

* WORK?

A From 5:00 To' 11:00, AND SOMETIMES ON FRIDAY,

SATURDAY, IT was 5:00 1o 12:00,

0, Dip YOU WORK ON SUNDAY, ALSO?
A, Yes sir, 1T was 5:00 1o 11:00 on Sunpay,
Q. DURING THE DAYTIME, 1P TO 5:00 o’cLock, WO

TOOK CARE OF YOUR BARY?.

A, I pip,

Q. AND DID YOUR HUSBAND WORK?

A, YES SIR, |

MR, ! : WILL YOU EXCUSE US JUST ONE MINUTE, YOUR
Honor?

IHE_C_(HJ_RI YEs,

(COUNSEL CONFER,)

MR, WARREY: ~IF Your Honor PLEASE, | HAVE AN EXHIBIT

TO THE TESTIMONY OF THIS WITNESS | WOULD CFFER

IN EVIDENCE AT THIS TIME, Two BILLS FROM
RADIOLOGY ASSOCIATES OF BRISTOL FOR CHARGES. ONE
INCURRED ON THE 28TH -- LET ME TAKE THEM IN ORDER.
ON THE 25TH NF DCTOBER, '77, FOR COMPLETE CERVICAL
SPINE X-RAYS, $11.00. 0ONE FOR THREE DAYS LATER,

THE 28TH oF NCTOBER FOR CHEST AND LATERAL X-RAYS
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AND INTERPRETATION AND DORSAL SPINE X-RAYS,

ToTAL oF $15.00, AnD DrR. McFADDIN'S BILL COVERING
- A PEr1OD FROM Novemser 15, 1977 THROuGH St PTEMBER

7, 1978, ITEMIZED AND THEN A TOTAL BILL CGVERING i

THAT PERIOD, REFLECTING THE CHARGES MADE CN THE

DETAILED BILL IN THE AMOUNT oF $233%.,00.

MR, FLANNAGAN: | HAVE NO OBJECTION,
THE COURT: ALL RIGHT, IT IS SO RECEIVED,
MR, ELANNAGAN: As 1 unDERSTAND, MR. WARREN, DR,
| McFADDIN'S TOTAL BILL 1s $233.007
MR, WARREN: YES SIR,
M GAN: IT REFLECTS IN ONE STATEMENT AND THEN

THE 1TEMIZATION OF THAT BILL oF $233,00 1s Re-

FLECT:D IN ANOTHER?

MR, WARREN: ~ THAT'S CORRECT. THE TOTAL BILL

IS THEf SUMMARY OF THE DETAILED BILL, [ HOPE I
MADE THAT CLEAR., You MAY ASK Mrs. SHaw,
WILL YOU EXCUSE ME JUST ONE MOMENT? [ HAVE AN
OMITTED QUESTION, YOUR HONOR.
Q, (By Mr. WARREN) WITH ALL TRE OBJECTIONS, |
FORGOT TO ASK ONE Quésrton [ VERY MUCH WANTED TO ASK YOU,
HoW MANY HOURS WERE YOU WORKING IN THIS SEVEN DAY A WEEK,
TOTAL HOURS, WITH McDonALD’s?

A, 44 HOURS A WEEK.
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2| A, How Many?
A A Ly, |
4;  Q. 4% HouRs? AND WHAT REMUNERATION DID YOU RECEIVE?
54"Ybu WEREvéAID ON AN HOURLY BASIS, I TAKE 1T? ?
sl A Yes stR. |
2 & ~ WHAT DID YOU EARN PER HOUR?
gl A, ~ $2,30 AN HOUR, -
9| Q. AND HAVE YOU COMPUTED THAT TO'SEE:WHAT YOUR GROSS
10| PAY WAS A WEEK? o -
al AL 101,20,
| 8 $101.207
.Y Yes SIR,
u| O A wWeek?
5l A YES SIR. |
6l B | You HAVE NOT RETURNED TO YOUR WORK, AS YOU SAID,
17| SINCE THIS ACCIDENT? | |
sl A | No sIRr,
o || MR, WARREN: ALL RIGHT, THANK YOU.
20 035~ DA
91 B_Y__MB.;_ELANNA.GAN:
! 00 - MRs. SHAW, DID You GIVE MR, WARREN THE FIGURES
o3 || OF YOUR .EARNINGS PRIOR TO THIS ACCIDENT?
wull A WHAT DO YOU MEAN BY THAT?
sl ~ Db vou TELL MR. WARREN BEFORE TODAY WHAT YOUR

SHORTHAND REPORTER
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A, YEs SIR.

MR, WARREN: I DON'T UNDERSTAND THE QUESTION, WILL |

ﬂ( Db vr i TELL MR, WARREN THAT YOUR AVERAGE WEEKLY

- ACCIDENT wAs $84,01?

A, BEFORE THE ACCIDENT?
0, YeS, Ma’'AM?
A, No SIR.

Suaw - Cross Page - 40

EARNINGS WERE OUT AT McDONALD’S BEFORE YOU HAD THIS WRECK?

YOU REPEAT IT, PLEASE, SIR?
MR, FLANNAGAN: YES SIR, THE ANSWERS TO INTERROGATORIES|

YOUR 'ONOR, SHOWS A GREAT VARIATION FROM WHAT

SHE'S TESTIFIED TO, AND | DON’T UNDERSTARL WHY.

THAT'S WHAT | AM TRYING TO CLARIFY,

MR, WARREN: ] wASN'T AWARE OF THAT,

MR, FLANNAGAN: THE ANSWER TO INTERROGATORY --

MRL_HARREN: [ THINK THAT'S A DIFFERENCE, MR, FLANNAGA
BETWEEN TAKE HOME PAY AND GROSS PAY, |

MR, F GAN: IT JUST SAYS EARNINGS, AN AVERAGE WEEKLY
WAGE ¢F,

THE COURT: MR. FLANNAGAN, GET THAT CLEAREDL uP,

WAGE; BEFORE THIS ACCIDENT, WAS $84,007?
A. WHAT, Hnow?
Q. Dip vov TELL MR. WARREN, YOUR LAWYER, THAT YOUR

AVERAGE WEEKLY WAC: AT McDONALD’S BEFORE YOU HAD THIS

AN,
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2| 0, DID YOU TELL HIM THAT IT was $92.007
3l A - HNo sIr.
4] 0. DID YOU TELL HIM ANY AMOUNT THAT WAS YOUR AVERAGE
S| weekLy wace? | |
6| A o sIR.
o A FLAINAGAN: Your HONOR, MAY THE TRANSCRIPT REFLECT
8 THAT THE ANSWERS TO INTERROGATORES, AND ANSWER T0
9 NUMBER 4 DOES SHow $34,00, Anp | HAVE A NCTE
10 THAT MR, WARREN APPARENTLY CALLED ME AND ‘SAID THAT |
11 | THAT FIGURE WAS IN ERROR; THAT IT sHouLD BE $92,007
2| YR WARREN: . THAT'S CORRECT, AND THAT'S WHAT MY
13 CLIENT TOLD ME., OF coursg, | HAD NO OTHEF WAY OF
14 KNOWING | |
1 BRF  (By MR, FLANNAGAN) Now, PRIOR TO THIS ACCIDENT
16 ~ you HAD BEEN EMPLOYED BY McDOmALD's FOR SOME LITTLE TIME,
17| AND DID YOu ALWAYS HAVE THE SAME Hours OF 5:00 To 11:007
18| A YEs sIR.
wl 0. WrHo LOOKED?AFTER YOUR BABY WHILE YOU WERE WORKING?
20| A | My HuSBAND DID., “
al 9, AND YOU WORKED SEVEM DAYS A=WEEK‘FRCM 5:00 70 11:00,
o9 ||° 1S THAT RIGHT?
ol A YeS SIR.
o |l B . WHZRE DID YOU LIVE AT THE TIME‘O?'TH§S ACCIDENT?
| A B-7 EASTRIDGE APARTMENT, |
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off B  AND ARE YOU STILL LIYVING THERE?
S A YES SIR,
4"-0. Now, 1HAT’S BACK OFF oF MARY STREET, 1N BrisToL; !
5':'ViRGINEA, IS IT NOT?
ol A YES SIR,
; 0. WHERE HAD You PICKED UP THE FOOD THAT YOU WERE
g || TAKING TO YOUR HUSBAND FOR HIS iUNCH?
of A AT Wenpy's Kine,
ol M , WHERE 1s 177
all A IT's oN BLOUNTVILLE HIGHWAY, BEFORE 10U GET TO
1o | HEART oF BrISTOL, RIGHT ACROSS FROM THE HEART o' BRISTOL,
" IT's NOT BEEN THERZ TOO LONG. [ rHINK IT'S BEEN opsﬁ A
14| MONTH oR so,
5 Q. ON Stare STREeT?
]6" A, NO SIR, GOING TOWARD THE HOSPITAL.
. Q. WHAT STREET IS IT ON?
I (¢ - IT's on, T THINK 1T'S ON COMMONWEALTH,
19 | Q, - On CoMMONWEALTH? IS THAT THIS HAMBURGER P: ACE
o0 | CALLED WENDY's?
”1 A, No, WEnpY's KING IS A HOT DOG PLACE,
0 | A Wenpy King? !
” A, Wenpy’s Kine. |
o | UB. WARREN: ‘Wiener King,
_'25 n, - OH, WIENER KING?
| o 60 . ‘ IRMA B. LYKINS
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off Av  Wienen KING, YES,

S P THaT's ON OUT NEAR THE HoLIDAY INN, Isn’T 1T?
.| O EucLin? | |
5""A: [T 5CING OUT TOWARDS THE HOSPITAL ON EuCLID.
sl a. ON EucLin?

2 A Yes.

sl 9 How DiD YGU FROM THERE GET BACK TO RANDG:.PH?

ol A. WeLL, AFTER [ LEFT Wiener KinG, [ CAME EACK UP
1ol EUCLID AND THE ST! EET UP, P16eLY-WIGGLY, THAT RUNS OFF

11 BEFORE YOU GET TO P16GLY-WIGGLY, 1 MADE A LEFT TURN AND WENT
12]| STRAIGHT AND I GOT ON RANDOLPH STREET FROM THERE |

sl 9 ALL RIGHT, SO YOU HADN'T BEEN ON RANDOLPH BUT
j4f JUST A BLOCK OR SO BEFORE THIS ACCIDENT HAPPENED?

it A No sIR.,

1&; Q. Dip you SEE MRS. SHAW AT ANY TIME BEFCRE YIS
il accipent HaPPENED?

ol MR. WARREN: You MeaN, Ms. TopT?

ol 0. Excuse Mg, Ms. Topr?

20§ A No sik.

21; Q. AS YOU WERE DRIVING DOWN EUCLID APPROACHING THE
225. RANDOLPH FIELD, YOU KNEW THAT YOU WERE GOING TO TURN N

2; THERE?

25. A,  Yes siR.

2; HR. WARREN: Excuse Me. 1 suppose, MR. FLANwAGAN, YOU
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2 MEANT TO SAY, DRIVING DOWN RANDOLPH STREEY INSTEAD

3l | of EucL1p?
s B0 THAT'S CORRECT, DCWN RANDOLPH, APPROACHING

5| RANDOLPH FIELD, YCU KNEW YOU WERE GOING TO TURN IN 'THERE?

6ff A YES SIR, |
Al G You DIDN'T LOOK IN VOUR REAR VIEW MIRROR?
8f| Av No sIR.,
9| B, You KNEW YOU WERE GGIiNG TO HAVE TO STOP?
w0l A YES SIR,
1 Q. AND You DIDN’T LOOK IN YOUR REAR MIRROR?
120 A. No SIR.
sl Q. S0, YOU KNEW YOU WERE GOING fo HAVE 70 STOP AND

1| YOU WERE GOING TO HAVE TO TURN LEFT, AND THAT THE ROAD WAES WET
15| AND YOU DIDN'T LOOK IN YOUR REAR ¥1RROR”

6l A No siRr,

w| 0 Now, YOU DIDN'T TURN YOUR SIGNAL LIGHT OM UNTIL
18| AFTER YOU HAD STOPPED, DID You? '

w9l A As 1 1AS COMING DOWN, TO SLOW DOWN, [ TURIED MY
90 || SIGNAL LIGHT ON, |

o1 || 9 Do YOu DENY THAT YOU WAITED UNTIL YOU STC’PED
59 || BEFORE YOU TURNED YOUR SIGNAL LIGHT oN?

o3 | A o WELL, NOT EXACTLY, YOU KNOW, STOPPED, Bu? You
24 || KNOW, SLOW, LIKE | WAS SLOWING DOWN TO STOP AND THEM TURNED
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Q. IN ANSWER TO MR, WARREN'S FIRST QUESTION THIS

MORNING, YOU SAID. | STOPPED, TURNED MY SIGNAL LIGHT ON,

- pion’T You? AND THAT'S WHAT HAPPENED, WASN'T 177 You

~ STOPPED AND TURNED YOUR‘SIGNAL LIGHT ON?

(ARREN : Your Honor, 1 DON'T RECALL ~- [ THINK

HE'S MISQUOTING THE wITNESS, | wILL omse:
TC THAT,

MR, ELANNAGAN: [F YOU WANT HER TO READ I'f BACK. i WILL
BE HAPPY FOR YOU TO,

MR, WARREN: | DIDN'T KNOW YOU WERE TRANSCRIRING THIS
MORNING, MR, FLANNAGAV, |

MR, FLANNAGAN: I AM TALKIN3 ABOUT HER, TALKING ABOUT
Mrs. LvyKiINS,

THE COURT: MEMBERS OF THE JURY, YOU HAVE HEARD THE
EVIDEN:E AND YOU CAN {ECALL THE TESTIMONY, WHAT
IT WAS, MR, FLANNAGAM, PROCEED WITH YOUR CROSS-
EXAMINATION, |

0. Now, you REMEMBER TESTIFYING IN MY OFFICE FOR

DISCOVERY DEPOSITION, DON'T You, YRS, SHAW?

A, Yes SIR,

Q. AND THAT WAS ON THE 29TH DAY OF SEPTEMBER, 19787
A, | YES SIR, |

Q, AND YOU WERE SWORN TO TELL THE TRUTH?

A, YEs., |

25
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0. AND THIS RESORTER RIGHT HERE TOOK YCUR TESTIMONY,

DID SHE NOT -- MrRs. LYKINS?

A YES SIR,

Q. Now, ON PAGE U OF THAT TRANSCRIPT [ ASKEL YOU
THIS QUESTION, AND I AM ASKING YOU IF THIS IS NuT WHAT

voi, ANSWERED? QuesTION, (READING)  "DKAY, WILL YOU TiLL US
HOW THAT ACCIDENT HAPPENED?" ANSWER, "I WAS COrING B/CK
FROM WENDY'S KING, WHAT I CALL IT, AND [ WAS TAKING LiiNCH TO
MY HUSBAND, AND COMING DOWN THAT HILL | HAD, YOU KNfiw. JUST
STOPPED, PUT MY SIGNAL LIGHT ON AND | SAT THERE A Mi:i: TE,
BUT LONG ENOUGH FOR TWO CARS TO COME BY. 1 WAS WAIT! % 70
TURN LEFT, AFTER IT GOT HALF-WAY PAST ME, IT HAPPENED,"

WASN'T THAT YOUR "ESTIMONY?

A. VES SIR.

9, SO, YOU HAD STOPPET. AND TURNED YOUR SIGNAi LIGHT
ON? | |

A. YES SIR,

n, YOUR CHILD WAS NOT INJURED, WAS SHE’

A. No sIRr,

1, You pDIDN'T TALK TO Ms. Topt?

A, ‘ No SIR,

Q. NOw, YOU WENT TO THE EMERGENCY ROOM AND THEY, YOU
TOLD THEM WHAT WAS HURTING YOU AND THAT WAS YOUR NECK™

A, AND MY BACK,
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Q, THEY X-RAYED ONLY YOUR NECK, DID THEY NOT?
A, YES SIR, |

- Q, AND THEY GAVE YOU A “RESCRIPTION FOR SOME PILLS

OR DID THEY GIVE YOU SOME PILL."
A, THEY GAVE ME SOME PAIN PILLS.
9. AND THEN YOU WENT H3ME AND TWO OR THREE DAYS LATER

YOU WENT BACK TG THE EMERGENCY RC:OM?

A, Yes siIRr,

Q, CAN YOU TELL US HOW MUCH LATER IT WAS?

A, No sIRr, |

Q, WOULD IT HAVE BEEN AS MUCH AS A WEEK? |

A, IT wAs THREE, | THINK IT WAS THREE DAYS AFTER

THE ACCIDENT HAPPENED, | WENT BicK,

sl 9 You DIDN'T SEE A DOC™IR N THE MEANTIME?
15. A, No SIR, JUST OUT TO THE EMERGENCY ROOM.
I Do you HAVE A FAMILY JOCTOR?
sl A No sIR, |
ol 9 WHEN WAS THE LAST TIME YOU WENT To A DOCTOR BEFORE
o0 | THIS ACCIDENT?
o1 A, WHEN | HAD MY BABY, \
2;. Q. ALL RIGHT, HAD YOU HAD A PHYSICAL EXAMINATION FOR
53 || YOUR EMPLOYMENT AT Wenpy’s -- AT "cDonaLp’s?
- A, YES SIR, |
‘25 Q. Now, DO You KNowW WHAT DOCTOR YOU SAW IN THE
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EMERGENCY ROOM THE'FIRST TIME?

A, I THINK IT wAS STANBACK, OR SOMETHING, [ pon'T

REMEMBER THE NAME.

3, WAS IT THE SAME ONE YOU SAW THE SECOND TIME?
A, YES SIR, |

Q. As FAR AS YOU KNOW, HE'S SfILLfHERE?

A © Yes,

0, ~ You sAID STANBACK. WouLp 1T BE FANKHOUSER?
A, [ DON'T KNOW THE NAME OF THE DOCTOR. |
Q, ALt RIGHT AND AT THAT TIME THE SECOND TIME

YOU WENT BACK, HE X-RAYED YOUR LOWER BACK, DID HE NOT?

A, Yes SIR,

Q. WAS THAT BECAUSE YOU WERE COMPLAINING OF YOUR
LOWER BACK AT THAT TIME?

YES SIR,

DiDp HE DN, #IVE YOU ANY MORE PILLS?

No sir,

HAVE YOu EVER BEEN ADMITTED TO THE HOSPITAL?
Just -- |
EXCEPT THE EMERGENCY ROOM?

No,

You HAVE NEVER SPENT THE NIGHT IN THE HOSEITAL?

WHAT 10 YOU MEAN, BEFORE THE ACCIDENT HAPPENED?

FOLLOWING THE ACCIDENT, YOU HAVE NEVER SPENT THE

66
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NIGHT IN THE HOSPITAL? | -

A.

HE GAVE. ME TREATMENTS ON MY BACK,

0,

YOU ANY TREATMENT?
A.

Ql
Al
0.

YOU TO COME BACK, DID HE?

A.

Q.

THE EVENT YOU NEEDED T0?

A,

. McFADDIN?

- AFTER | HAD BEEN THERE.,

No siIRr,

ALL RIGHT NOW, ON “HE 15TH, YOU WENT TO SEE -

YES SIR.

AND HE EXAMINED YOU, DID HE NOT?
YES SIR, |
HE DIDN'T GIVE YOU ANY MEDICINE?
o sir.

He DIDN'T GIVE YOU ANY TREATMENT?

JUST, YOU KNOW, X-RAYS AND AFTER TWO OR THREE WEEK(
| AM TALKING ABOUT AT THAT TIME, HE DIDN'T GIVE
No sIR, |

AT THAT TIME HE DIDN’T PUT YOU IN THE HOSFITAL?
No SIR.

AT THAT TIME HE DIDN'T MAKE AN APPOINTMENT FOR
YES, HE TOLD ME TO COME BACK THREE OR FOUR WEEKS

DIDN'T HE MORE OR LESS TELL YOU TO COME BACK IN

WELL, MY BACK STARTED HURTING, [ WENT BACK TO HIM

~
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Q. THAT WAS BECAUSE HE HAD TOLD YOU IF YOU NEEDED

" TO, TO COME BACK?
A, WHAT DO You MEAN?

0, ' WHAT | AM ASKING YOoU 1S DR, McFADDIN DIDN'T MAKE

AN APPOINTMENT FOR YOU TO COME BAZK, HE JUST TOLD YOU,

IF YOUR BiCK OR NECK KEPT HURTING YOU.TO COME BACK?

A, | WENT BACK TO SEE HiM BECAUSE IT WAS HURTING,

0, THAT'S THE REASON YOU WENT BACK?

A, Yes.

Q, You sAW HIM ON THE 15TH, AND THEN YOU DIDN'T SEE,

- oF NOovEMBER --

A. YES.
0, '77? THEN You DIDN'T SEE HIM UNTIL JANUARY THE

10tH, ‘78, pIp Yuu?

A. YES SIR,

n,  THAT'S WHEN YOU WENT BACK?

A, Yes SIR,

0, ALL RIGHT, DID YOU SEE ANY OTHER DOCTOR IN THE
MEANTIME? |

A; - No sIR,

Q. | DID HE GIVE YOU AN EXCUSE FROM WORK?

A, ~ No SIR,

0, ~ DID You ASK HIM FOR ONE?

A. I JusT ToLD HIM | WASN'T ABLE TO DO ANYTHING. HE

. 3 " Q8 _ IRMA B. LYKINS
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Q. BUT YOU DIDN'T ASK HIM FOR ONE?
A No sIRr, | |
0, HE DIDN'T TELL YOU NOT TO 60 BACK TO WORK, DID
HE?
A, S1R?
Q, DR. McFADDIN DIDN'T TELL YOU NOT TO GO BACK TD

Q. Now, YOou SAW HIM oN THE, NOVEMBER 15TH AND YOU

22!
23!
24|

2&

HE?
A, Yes SIR.
- Q. AND AGAIN ON JANUARY 12TH AND THE 17TH?
A. | YES SIR. | |
0, ~ AND THEN ON JANUARY 19TH, HE EXAMINED YOU, IS THAT
RIGHT? '

TOLD ME, LIKE, NOT TO GO BACK TO WORK,

WORK, DID HE?

A. No sIR.

a. - DID YOU ASK IN THE SMERGENCY ROOM OF THE DOCTOR
YOU SAW THERE FOR AN EXCUSE, MEDICAL EXCUSE FROM WORK?

A, No sir, |

n, You KNEW THAT IF YOi) WERE SICK AND HAD TO 3E OFF
FROM WORK YOU HAD TO HAVE A MEDiGAL EXCUSE, DIDN'T You?

A, YES SIR,

DIDN'T SEE HIM AGAIN UNTIL JANUARY 10TH, NEARLY TWO MONTHS?

THEN HE GAVE YOU SOME PHYSICAL THERAPY AT THAT TIME, DIDN'T
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- N, WAS THAT BECAUSE YOU WERE THEN COMPLAINING OF
Il PAIN IN YOUR LOWER BACK?

A, I WAS STILL COMPLAINING, YES SIR.

A, YES SIR,
d. ALL RIGHT, THEN YOU SAW HIM AGAIN ON FEBRUARY 2,
1978?
a, - Yes szR}
Q. AND YOU DIDN'T SEE HIM AGAIN UNTIL SEPTEMBER 7,
19782 |
A, YES SIR,
AP AND YOU HAVEN'T SEEN HIM SINCE?
A No :SIR, |
Q. HE's‘NEvéR GIVEN YOU A PRESCRIPTION OR HAS HE GIVEN

A, No sIRr,
Q. HE DIDN’T GIVE YOU ANY BACK BRACE OR NECK BRACE
TO WEAR? - |
I A No sIr, |
9, AND YOU HAVEN'T SEEN ANY OTHER DOCTOR BETWEEN THE

A, YES SIR,

Q, WELL. HE X-RAYED You THEN AND X~RAYED YOUR LOWER

BACK, LIDN'T HE?

YOU A PRESCRIPTION FOR PAIN?

TIME YOU WERE INJURED AND TODAY?

A, No sIRr,
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0. Now, YOU SAID THAT YOU DIDN'T GO BACK TO
McDONALD’S BECAUSE OF YOUR NECK AND BACK HURTING, Yoo

WOULDN'T GO BACK THERE ANYWAY, WOLLD You?

A, | AM STILL HAVING TROUBLE WITH MY BACK A LIKE

] saiD, | AM NOT ABLE TO DO ANYTHING AT THE HOUSE.

a, QUTSINE OF YOUR INJURY, YOU WOULDN'T 6O K..CK TO
McDONALD'S TO WORK, wouLD You?

A, H¢ SIR, BECAUSE MY BACK AND MY NECK IS S7 LL
GIVING ME TROUBLE,

Q. I AM SAYING IF YOU DIDN'T HAVE ANY BACK F“OBLEM
OR NECK PROBLEM OR SHOULDER PROBLEM, YOU STILL WOULDN T GO

T0 WworK FOR McDoNALD'S, wouLD Y¢:?

A, _ Ir I DIDN'T HAVE MY TROUBLE WITH MY BACK #ND
STUFF,
. WELL, LET ME ASK YOU, IF AGAIN, ON PAGE 17 OF THE

DEPOSITION | PREVIOUSLY REFERRED TO, YOU WERE NOT ASKED,
QUESTION, (READIN3) "OkAY, SHOULD YOU DECIDE THAT YOU WERE
ABLE TO GO BACK TO WORK, YOU FEEL THAT YOU WOULD 60 BACK TO
McDONALD'S, YOU THINK?” Answer, “No sIR.” QUESTION, “THAT
JOB IS NOT OPEN FOR YOU ANY MORE?" ANSWER , “IT couLp sE
OPEN FOR ME, BUT | DouBT IF | wouLD 60 BACK.” WASN'T THAT
YOUR ANSWER?

A . Yes SIR.

Q. Now, HAVE YOU APPLIED FOR WORK ANY PLACE ELSE?
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1 Page
2| A. No SIR.
3 O YOUR HUSBAND 1S STILL WORKING?
4| A, Yes SIR. |
5 ‘0; THE STREET WAS WET, WAS IT NOT?
6 A, YES SIR, |
71 MR._FLANNAGAN: ALL RIGHT, | THINK THAT'S ALL, “OUR
8 HonoR., - j
9 RE-DIRECT EXAMINATIN
10 v REN:
nj 0,  KATE, IF YOU WERE ABLE TO BE WORK NOW, WOJLD YOU
12| BE AT WORK? WouiD YOU HAVE A JOB IF YOU WERE PLYSICALLY ABLE?
13 A, You MEAN TO GO BACK? |
1wl Q, 1 sAy, IF YOU WERE ABLE TO WORK, W( ‘LD YOU HAVE'A |
15 | JoB NOW? WouLD YOu BE GETTING A JOB, WORKING, F YOU WERE ‘
16| ABLE TO WORK?
17| A YES SIR.
18 - : I THINK THAT'S ALLiV . | )
19 You MAY STEP DOWN, MR._WA , WE WILL
20  TAKEMA_FEW MINUTES RECESS AT _FHTS TIME.,
21 LADIES .OF TRE<JURY, j TLL TAKE ABOUT A TEN
22 | MINUTE RECESS-AT THISTIME. | WILL ASK YOU TO 5O
23 | BAC THE JURY ROOM WHILE ARZ IN RECESS.
24 ] THINK THERE WILL BE SOME COFFEE. ILE YOU
%5 " ARE ‘BACK THERE, PLEASE DO NOT DISCUSS THE £
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AMONG YOURSELVES OR REMAIN.  WITHIN HEARING 0p~
ANYONE DISCUSSING IT, AND WE WILL RECESS”FOR

QUT TEN MINUTES,

CESS
THE CQU&Ii S Mr, WARREN,NARE YOU READY TO PROCEED?
MR, WARRE {: €S, Your lHONOR.\. WANT TO CALL THE

PLA IFF BACK TO THE STAND, PLEASE,
[HE CQURT: 6o AHEAD. AND TAKE THE STAN You ARE

STILL UNDER OATH.

: OKaY.
VERNA KATE SHAW
WAS RECALLED FOR FURTHER
RE-DIRECT FXAMINATION
BY MR, WARREN: |
o MRS. SHAW, YOU WERE ASKED A QUESTION CONCERNING

18

YOUR DISCOVERY DEPOSITION, OR SEVERAL QUESTIONS, CONCERNING

- ACKNOWLEDGED THAT YOU DID GIVE YOU DEPOSITION THAT DATE,

"THAT'S CORRECT?

YOUR DISCOVERY DEPOSITION You GAVE IN MR, FLANNAGAN'S

OFFICE, BACK ON THE 29TH DAY OF SEPTEMBER AND YOU SAIT, YOU

A, YES SIR.

Q. | Now, | WANT TO READ YOU SOME QUESTICNS AND ANSWERS
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AND SEE IF THESE ARE THE QUESTIONS AND ANSWERS THAT YOU CAVE?

“MR,_FLANNAGAN: WHAT IS THE PURPOSE, TO IMPEACH THE
- | WITNESS? _
MR, _WARREN: OH, NO, SIR,

tiG

IT HAS NO PURPOSE THEN, Your Honowr,

!
)
i

THE DISCOVERY DEPOSITION. THE WITNESS IS HERE,
MR._WARREN: [ WANT TO ASK THE WITNESS MORE FULLY
THE THINGS SHE SAID CONCERNING THE JOB. FER ONE

QUESTION AND ONE ANSWER WERE LIFTED OUT OF CONTEXT

ANAGAN : ] HAVE NO OBJECTION TO HIM READING THOSE
RUOEN . You HAVE NO OBJECTION TO MY READING ~--
THE COURT: . I THINK THE OBJECTION IS WELL TAKEN,

MR. WARREN, YOU MAY READ THE QUESTIONS AND
ANSWERS THAT RELATE TO THE QUESTIONS»AND
ANSWERS THAT WERE ASKED ON CROSS—EXAMINATION.
WARREN: ~ RiGHT, Your HONOR, THAT [ sHALL DO,
LADIES AND GENTLEMEN, | AM READING FROM PAGE 8 |
OF THE DISCOVERY DEPOSITION, THIS HAS TO DO WITH
A QUESTION MR, FLANNAGAN ASKED ABOUT WHETHER OR
NOT SHE WOULD RETURH TO McDONALD'S TO WORK, AS I

UNDERSTOOD HIS READINMNG OF THE QUESTION,

0, (READING) “OKAY, WHERE WERE YOU WORKING AT THE

TIME OF THE ACCIDENT?” ANSWER, "McDoONALD’S.” RUESTICN:

"McDONALD’S, 1S THAT THE McDonALn'’s --" AND SHE INTERRUPTED
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o WITH HER ANSWER, "VOLUNTEER.” “VoLUNTEERY OKAY, DIL ¥ou
MISS ANY TIME FROM WORK AS THE RESULT OF THIS ACCIDENT?”
4'>‘ANSWER: "LET'S SEE, WELL, | was, | SUPPOSED TO WENT

' ON THAT SAME DAY, BUT | CALLED THEM AND TOLD THEM I wWoN'T BE |

¢l ABLE TO coME,” “DID YOU GO ON TO WORK THE NEXT DAY?” “No

SIR.” "HAVE YOU WORKED THERE SINCE?” “No sIR.” "Oksy,

AND WHAT W4S YOUR REASON FOR NOT WORKING AT McDonALD'S ANY MORE?"
ANSWER, “’T's LIKE | wAs TELLING DR, McFADDIN, 1 STILL HAD

10| PAINS AND STUFF IN MY BACK AND MY NECK GOES TO SLEEP ON ME

1| EVERY Now AND THEM. T CAN'T HARDLY DO ANYTHING. SOMETIMES
| T HAVE TO CALL MY MOTHER TO COME UP AND COOK AND CLEA!

5| HOUSE. My HUSBAND USUALLY DOES CLEAN HOUSE. My MoTHER cOOKS.

wll T DoN'T FEEL LIKE | USED To, SEEMS LIKE | WON'T BE ASLE TO

5| 6O TO WORK ANY MORE.” RQUESTION, “WHAT SORT OF WORK DiD

|| YOu DO AT McDoNALD'S?” ANSWER, "WAITRESS AND CLEANINC TABLES,

7| YOU KNOW, COOKIN® SOMETIMES,” THEY ASKED HER ABOUT HER

18 || HOURS AND THEN THIS QUESTION WAS ASKED, "AND DID YOU * JLUNTARILY

19| TERMINATE YOUR EMPLOYMENT WITH McDoNALD's?”  THERE WA: SOME

" oo | DISCUSSION BY COUNSEL, AND SHE GAVE THIS ANSWER, "LIKE I SAID,

o | 1 CAN'T Go BACK. I CAN'T DO VERY MUCH ANY MORE. [ can'T sTanD

: n
|| VERY LONG,
o5 | MR FLANNAGAN: WeLL now, Your HONOR, HE'S SKIPPING.
o || MR WARREN: "] CAN'T COOK OR ANYTHING."
s || MR._FLANNAGAN: ~ He sKIPPED -- |

75 _ IRMA B. LYKINS

SHORTHAND REPORTER
45 LOWRY HILL ROAD
BRISTOL, VIRGIN!A 24201




SHAw - Re-Direct 58

Page -

10
11
12
13
14
15
| 16

17

18

19

20

21
22
23
24

25

MR, WARREN: I SKIPPED ONLY WHAT COUNSEL SAID, WHICH

I DON'T BELIEVE 1S PART OF THE EVIDENCE, MR,

. FLANNAGAN,
MR._FLANNAGAN: | BELIEVE IT IS IN THIS CASE.
MR, _WARREN; [ WILL CERTAINLY READ IT, IF Your
| Honor sAYs [ sHouLD. |
) G s ‘BECAUSE 1T CLEARLY TOLD THEJWITNESS WHAT
TO SAY,
MR, MWARREN: I RESENT THAT AND OBJECT TO (T,
THE COURT: JUST A MINUTE, GENTLEMEN, CouNsEL

APPROACH THE BENCH AND BRING THE DEPOSITION WITH

You, |
MR, WARREN : : THE QUESTION'AT'THE FOOT OF THE PAGE,
Your Honor,
* THE COURT: WHERE 1S THIS DISCUSSION?
MR, WARREN: R1GHT HERE. (INDICATING)
THE COUNRT: ~ THAT'S NOT PART OF THE EVIDENCE IN THfs'
| CASE, -

MR. FLANNAGAN: Your Honor, FOR THE RECORD, MR. ARREN

IS STARTING TO READ AT PAGE 10 AND I THINK THAT
SO THAT THE JURY CAN PROPERLY UNDERSTAND IT, IF
HE'S GOING TO READ PART OF THIS, THAT THE

ENTIRE PORTION OF IT SHOULD BE READ, AND IF HE

DOES NOT, [ WILL ASK PERMISSION OF THE COURT TO
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2 READ 1T,

5| THE COURT: You ARE TALKING ABOUT COUNSEL'S

4| STATEMENTS? |
5"»MEL,ELANNAEAN: YES SIR.

¢ IHE COURT: ARE YOU OBJECTING TO THAT. MR, WARREN?
2 MR, HARREN: SIR?

s| THE COURT: ARE YOU OBJECTING TO STATLMENTS OF
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COUNSEL BEING READ?

MR._WARREN: | HAVE ALWAYS BEEN UNDER THE IMPRESSION

IN MY PRACTICE OF LAW, THAT THE STATEMENTS OF

COUNSEL WERE NOT EVIDENCE, IF YOur HONOR, PLEASE.

THE _COURT: THAT'S MY RULING, UNLESS YOU OTHERWISE

AGREE ,
g GAN: We except, Your HoNOR, WE OFFER THE

COMMENTS OF COUNSEL TO -- STARTING ON LINE 2,
THROUGH LINE 10 oF PaGE 10 OF THE DISCOVERY
DEPOSITION, |

THE COURT: WELL, YOUR EXCEPTION IS NOTED FCR THE
RECORD,

MR, WARREN: | WILL RE-READ THE QUESTION, LADIES AND
GENTLEMEN, AND THE ANSWER, QUESTION 1S THIS,
“AND DID YOU VOLUNTARILY TERMINATE fOUR E!PLOY-
MENT WITH McDONALD's?" Answer: "LIKE [ $AID,

1 cAN'T 60 BACK TO WORK. 1 CAN'T DO VERY MUCH

aT -
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ANY MORE, [ -CAN'T STAND VERY LONG., [ cAN'T
COOK GR ANYTHING”  THEN THIS QUESTION, “0OkA“,
SHOULD YOU DECIDE THAT YOU WERE ABLE TO 67 BACK
TO WO%K, YOU FEEL THAT YOU WOULD GO BACK TO
McDonaLn'’s, vou THINK?" Answer, “No sIRr.”
NuESTiON, "THAT JOB 1S NOT OPEN FOR YOU ANY MORE?"

 ANswer, "IT couLD BE OPEN FOR ME, BUT [ DOUBT IF
I WouLD 50 BACK.” THAT'S WHAT | WANTED TO READ,

Your HONOR,

THE COURT: - Do You HAVE ANY QUESTIONS?
MR, WARREN: No sir, coME DOWN,MrRs, SHAw,
THE COURT: CALL YOUR NEXT WITNESS.
MICHAEL SHAW
HAVING FIRST BEEN DULY SWORN, WAS EXAMINED AND DEPOSED AS
FOLLOWS !
DIXECT EXAMINATION
BY MR, WARREN: '
Q, STATE YOUR NAME, PLEASE?
Av - IT's MicHAEL SHaw,
Q. SPEAK UP THERE SO THEY CAN HEAR vou, MICHAEL,
- How oLp are vou?
A, TWENTY=S1X,
0, AND WHERE DC YOu LIVE?

A EASTRIDGE APARTMENTS,
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Q. ~ ARE YOU THE HUSBAND OF THIS GIRL SEATED HERE AT

-~ COUNSEL TABLE?

"A. YES SIR, |
0, WHERE DO YOU WORK?
A, PARK AND RECREATION,
0, ~ OF IS CiTv?
A, Yes.
a, How LONG HAVE YOU WORKED FOR THEM?
A. ABOUT THREE YEARS AND ABOUT EIGHT MONTHS.,
9, AND WERE YOU WORKING FOR THEM IN OCTOBER OF LAST

YEAR, JUST A YEAR AGO?

A. YES SIR,

0, DID YOU WITNESS ANY ~ART OF AN AUTOMOBILE ACCIDENT
THAT YOUR WIFE WAS INVOLVED IN ON RANDOLPH STREET LAST OCTOBER

25TH?

A. YES SIR,
Q. WHERE WERE You?
A, I WAS IN, IN THE TRUCK BEHIND HER, BEHIND ABOUT,

JUST RIGHT UP ON THE HILL.

0, BEHIND wWHO?

A, I WAS BEHIND THE WOMAN THAT HIT HER., DBut [ was
ON BACK UP ON THE HILL A LITTLE PIECE,

Q. - SOME DISTANCE AWAY?

A, : ABOUT -~ | AM NOT TOO GOOD ON GIVING DISTANCES.
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Q. I AM NOT ASKING YOU TO ESTIMATE THE DISTANCE.

Yoy WERE SOME DISTANCE ON (P THE HILL?

A Yeu,

| OA. JUST GO AHEAD AND TELL THE JURY HERE WHAT YOU
SAW?
A, | OKAY .
0, TAKE YOUR HAND DOWN, MICHAEL. TALK SO THEY CAN
HEAR YOU,
A, WE WAS GOING FOR DINNER AND | SAW THE

MONTE CARLO WHEN IT PULLED OUT, | SEEN THZ BLACK CAR DOWN
THERE, BUT | DIDN'T KNOW IT wAS My WIFE, | SAID 7o MYSELF,

I SAY, THAT WOMAN, SHE GOING TO RUN INTO THE BACK OF THAT CAR,
BEFORE You! KNOW ANYTHING, IT HIT IT.

0, ' WHERE WAS THE CAR, THE CAR YOU LATER FOUND OUT
WAS YOUR CAR, WHERE WAS THAT CAR WHEN YOU FIRST SAW 177

A, [T WAS RIGHT IN FRONT OF THE FILLING STAT:ON
THERE, WAITING FOR THE OTHER TWO VEHICLES TO PASS SO 3HE

COULD GET READY TO TURN IN,

0, - WAS IT MOVING OR STOPPED?
A, ~IT WAS STOPPED COMPLETELY,
Q. - WAS ANY SIGNAL BEING GIVEN?
A. YES. .

Q. WHAT KIND OF A SIGNAL?

A

. RIGHT stiGNAL.,

— -
o 80 IRMA B. LYKINS

SHORTHAND REPORTER
45 LOWRY HiLL ROAD
BRISTOL, VIRGIN'A 2420t




SHAW - DIRECT : Page 63

10

11

12

13

14

15

16

17

18 ||

19
20
21
22
23

24

25

Q, FOR TURNING, A RIGHT SIGNAL?

A. YES SIR.,

"=Q.r | WAS SHE GOING TO TURN RIGHT OR LEFT”

A SHE WAS GOING TO TURN LEFT, A LEFT SIGNAL FOR
TURNING,
0, LEFT SIGNAL WAS GIVEN?
A, YES, |
T * WHAT THEN HAPPENED?
A, WHEN THE CAR HIT, AND [ WAS IN THE TRuck, [

JUMPED OUT OF THE TRUCK, WHEN | REALIZED IT WAS MY WIFE. AND
I RAN uP THERE. AND | WAS TRYING TO GET THE DOOR OPEN, THE
DOOR WAS JAMMED. THIS OTHER GUY, HE HELPED ME PULL THE
DOOR OPEN. SHE WAS LAYING IN THERE. [ SAID, WHAT'S V\RONG.
SHE WAS SAYING HER NECK AND BACK AND ALL. SO ABOUT THAT TIME
SOMEONE CALLED THE LIFE SAVING CREW AND WHEN THEY CAME THERE,
AND | HELPED THEM GET HER OUT OF THE CAR AND YOU KNOW,

WE GOT HER AND HELPED PUT HER IN THE LIFE SAVING CREW.

AR WHERE WAS YOUR CAR? YHERE DID IT COME TO REST?

A, THERE'S ANOTHER, THERE'S ANOTHER ROAD DOWM BELOW

THERE; BEFORE YOU TURN IN THERE TO GO TO MY JOB SITE THERE,

. AND THE DISTANCE, | REALLY DON’'T KNOW HOW FAR, BUT IT WAS

PRETTY GOOD LITTLE PIECE ON DOWN THERE NEXT TO THAT RU:AD,

ON DOWN BELOW IT,
Q. You MEAN BEYOND WHERE IT WAS STOPPED -~
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Page
A YES.,
A, | --WITH THE SIGNAL BEING ON?
A, YES., |
n, You SAY THE DOOR WAS JAMMED AND YOU HAD T0 GET

SOME HELP TO GET IT OPEN?
A Yes. YE PULLED ON THE DOOR, ON THE SIDE OF THE
DOOR WHERE YOU OPENED IT, BUT THAT WAS BENT IN, YAS BENT

AND THE DOGR, WHERE YOU OPEN IT, WAS BENT, BENT BACK ALL IN

THERE ,

Q. WAS YOUR BABY IN THE CAR?

A. Yes.

Q. MIKE, WHAT MODEL CAR WAS YOUR WIFE DRIVING?
A, '77.

0, WHAT MAKE?

A. GRAND PRIX,

Q. How LONG HAD YOU ALL HAD IT?

A. NOT QUITE A MONTH,

AR Dip You BUY IT NEW?

A, ¥s SIR,

Q. AND WERE BOTH YOU AND YOUR WIFE WORKING THEN?
A, THAT'S THE ONLY WAY WE COULD AFFORD IT.

Q. S0, WAS THERE ANYTHING AT ALL WRONG WITH THAT

CAR MECHANICALLY? ! AM TALKING ABOUT BEFORE THE ACCIDENT.

WAS THE CAR IN GOOD CONDITION?
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-0, | Now, MIKE, YOu 3AY YOUR WIFE WAS WORKING, AS

~ WELL AS YOURSELF?

A Ves,
0, WHERE WAS SHE WORKINA?
A McDonaLp's., |
AN How LANG HAD' SHE BEEN WORKING THERE, DO YOU RECALL?
A, JusT ABOUT A YEAR., MIGHT HAVE BEEN ZIGHT MONTHS,

k. SEVEN,
Q, SEVEN DAYS A WEEK?
A, YES.
Q, WHAT TIME OF DAY DID SHE GO TO WORK?
A, 5:00 0'CLOCK IN THE AFTERNOON,
n, AND THAT WAS TRUE ON SUNDAY, AS WELL AS THE OTHER
SIX DAYS?
A, YES SIR, |
0, WHO DID HER HOUSEWORK AND TOOK CARE OF THE BA3Y

 BEFORE THIS ACCIDENT HAPPENED?

A, Yes,

NIME MONTHS, SOMEWHERE IN THERE,
0, AND HOW OFTEN DID SHE WORK? HOW MANY DAYS A WEEK

DID SHE WORK?

MR, FLANNAGAN: - Your HoNorR, 1 HAVE THE SAME OBJECTION
TO THIS LINE OF TESTIMONY THAT WE HAD TO THE

PLAINTIFF'S LINE OF TESTIMONY. AND | ASSUME THE
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BE CONSIDERED AS A CONTINUING OBJECTION?
L AR THE RECGRD WILL REFLECT YOUR OBJECTION

AT THIS TIME WILL BE A CONTINUING OBJECTION, |
AliD THE OBJECTION IS OVERRULED., GO AHEAD,

0, THANK You, MHAT | ASKED YOU, DURING THE DAYTIME,

WHO DID THE HOUSEWORK AHD COOKING AND TOOK CARE OF THE BABY :

BEFORE YOUR WIFE WAS HURT, BEFORE THIS ACCIDENT?

A, " My wWIFE,

0. HAs SHE BEEN_ABLE TO 10 THAT SINCE THAT TIME OR

HAS SHZ DONE IT?

A. NO SIR, NOT SINCE SHE GOT IN THE AC;IDENT.

n, TO YOUR KNOWLEDGE, WAS YOUR WIFE IN GOOD PHYSICAL

CONDITION BEFORE THIS ACCIDENT?

A, - YES . SIR,

n., DID YOU EVER HEAR HER COMPLAIN OF TROUBLE WITH

HER BACK OR NECK CR ANYTHING OF THAT SORT BEFORE THE

ACCIDENT?
A, No sSiIR,
n, WHO TOES, WHO HAS DONE HER HOUSEWORK OR ANY

PART OF IT SINCE THIS ACCIDENT?

as |l A ~ Her MoTHER,
oa || O WHAT, IF ANYTHING, HAVE YOU HAD TO DO TO HELP
o5 || HER?
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A. WELL, SOMETIME [ HAVE TO, SOME MORNINGS BEFORE |

G0 To WORK | HAve TO GET UP AND COOK MY OWN BREAKFAST,

- SOMETIME | REACH THE DINING ROOM, SHE BE HURTING AND BE.

“IN PAIN AND SHE’S NOT ABLE TO GET UP AND [0 IT, AND ! GET

ON UP AND DO IT MYSELF, AND SOME MORNINGS | GO ON TO WORK
AuD DON'T GET NCTHING,

9, HAVE YOU EVER HAD THAT EXPERIENCE BEFORE THIS
ACCIDENT? | SAY -~

A, S&Y -~

0. SIR? WAS SHE ABLE TO DO ALL THAT WORK BEFORE

THE ACCIDENT? DO YOU UNDERSTAND MY QUESTION?

A, No.
MR, FLANNAGAN: Your HONOR, HE STARTED TO ANSWER HIM,
THE _COURT: ANSWER THE QUESTION, PLEASE, SIR.
n, IF YOU UNDERSTAND THE QUESTiON, GO AKEAD AND
ANSWER 1T, |
A, SAY IT OVER, PLEASE,
; Iy : May | RePeaT?
THE COURT: REPEAT THE QUESTION,
. THANK You, Your HONOR. BEFORE THE ACCIDENT
OCCURRED ~--
A,  Yes,
AT ~=DID YOUR WIFE COOK YOUR BREAKFAST AND DO THE

THINGS YOU HAVE BEEN TALKING ABOUT?
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2| A, YES SIR,

sl 0, ~ THAT You DO Now?

4:' A, Yes SIR,

5"A R, : I BELIEVE TuAT'S ALL.

6

71| BY_MR. FLANNAGAN: :
sl . ARE You SAYING, MR. “HAW, THAT YOUR WIFE CAN'T EVEM
9 || COOK BREAKFAST Now?

0| A SHE'S MOT ABLE TO GEY UP IN THE MGRNING BECAUSE
11| SHE WILL BE IN PAIN,

12| Q. WHAT AsouT COOKING, FiXING YOUR LUNCH FOR You,
13 || DOES SHE DO THAT? |

1| A SOME, [ CARRY MONEY AND BUY ME SOME,

15 9. WHAT ABOUT SUPPER, WHO PREPARES THAT?

161l A HER MOTHER,

w | Q. HER MoTHER? WHERE DOES HER MOTHER L1VvE?

18| A  EAST STATE STREET,

wll A EAST STATE STREET? How FAR FROM EASTRIDGE

20 || APARTMENTS? |

21| A, : I CAN'T RECALL THE DISTANCE, BUT IT'S, IT'S UP
22'¢0N THE HILL, OVER “:EHIND. |

o3 || Q4 WELL,'AM.i CORRECT, DID | UNDERSTAND YOUR

24

25

TESTIMONY THAT YOU ARE TELLING THIS .JURY SINCE THIS ACCIDENT

YOUR WIFE HASN'T EVEN BEEN ABLE TO FIX BREAKFAST7
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ol A - THAT'S RIGHT,
5 Q. AND SHE HASN'T BEEN ABLE TO FIX SUPPER?
JdA No SIR. |
| AND SHE HASN'T BEEN ABLE TO LOOK AFTER THE BABY?
gl A MosTLY HER MOTHER DO THAT.
0 AND SHE'S == IS THIS BECAUSE SHE'S I& SUCK PAIN

gl THAT SHE cAN’'T DO THAT?
ol A IT's LIKE THIS. WHEN SHE BE HURTIN®, SHE JUST,

10| JUST NOT ABLE TO DO IT.

al @ DOE 'S SHE HURT ALL THE TIME?
2l A | WELL ~-
13 0, BEG YOUR PARDON?
wll A YES SIR,
0, AND SHE'S IN SUCH PAIN THAT SHE CAN'T EVEM GET

15

16 OUT OF BED AND FIX BREAKFAST FOR YOu?

w A WELL, SHE BE HURTING, | KNOW MY WIFE,SHE ¢OT

18 || THESE PAINS, YOou SEE, AND WHEN SHE TELLS ME SHE HURTING AND

19| SHE DON’'T FEEL TOO GOOD, HER NECK AND ALL BE GIVING HER

20| TROUBLE, SO I TELL HER, YOU KNOW, JUST STAY IN THE BED, I WILL

o1 || GO AHEAD AND SEE WHAT | CAN DO,

oo |l Qs DoES SHE TELL YOU THIS EVERY MORNING?

oz || A No, SOME MORNINGS., | KNOW SOMETIMES SHE BE

o4 || HURTING AND SHE WANT TO TRY TO GET UP AND DO A LITTLE SOME-
| THING, BUT | DON'T WANT TO LET HER DO IT, [ DON'T WANT HER TO
87 i IRMA B. LYKINS

SHORTHAND REPORTER
45 LOWRY HI'_L ROAD
BRISTOL, VIRGINIA 24201

2




Il Seaw - Cross page /0
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gl 0, "~ WHICH ARM IS IT THAT HURTS? | DIDN’T HE£R HER
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~ COMPLAIN ABOUT THAT?

"MRL_HABREQ: I oBuECT,
THE COURT: ANSWER THE QUESTION,
A, IT's HER, HER NECH.
Q, IT's NOT HER ARM THEN?
A, No.,
Q, | GUESS THIS CONCERNS YOU, DOESN'T IT, THAT SHE'S
IN THIS MUCH PAIN?
A. IT HAVE TO CONCERN ME BECAUSE SHE'S MY WIFE,
Q. WHAT DocTor HAVE YOU SENT HER TO, TO SEE IF |

SHE COULD GET SOME HELP?

A, Dr, McFaDDIN.
. [s HE THE ONLY ONE?

Q
A, YES SIR,
Q, WHAT KIND OF MEDICATION IS SHE TAKING RIGHT NOW

BECAUSE OF ALL THIS PAIN, SHE CAN'T EVEN GET OUT OF B:D?

A, SHE'S TAKING PAIN PILLS A LOT,
Q, WHAT 1S SHE TAKING NOW, IS MY QUESTION?
A, | WELL, PAIN PILLS,WHENEVER | ©AN AFFORD TO BUY

THEM, "YOU KNOW, HER SOME. | HAVEN'T BEEN COMING UP WITH THE
AMOUNT OF MONEY TO, YOU KNOW,

Q. HAVE you BEEN ouT TO THE CLINIC TO SEE IF THEY
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CAN GIVE YOU SOME MEDICINE?

A No SIR.

n, SHE ISN'T TAKING ANY MEDICINE PIGHT NOW, IS SHE?
Y WELL, SHE TAKING PAIN PILLS. |

i\ DID SHE TAKE THEM THIS MORNING?

A, I DoN'T KNOW, SIR,

0 DID SHE GET UP AND FIX BREAKFAST FOR YOU THIS

MORNING?

A, No sIR.

Q, ~DID YOU FIX BREAKFAST FOR BOTH OF YOU THIS

MORNING?

A I DIDN'T EAT ANYTHING THIS MORNING, THAT'S WHY

MY STOMACH IS HURTING NOW.

n, MOST MORNINGS YOU DON’'T EAT ANYTHING THEN?

A. WELL, WHEN [ AM GOING TO WORK -= MIGHT AS WELL
SAY | DON’'T HARDLY EAT IN THE MORNING BECAUSE | DON'T WANT
TO BOTHER HER. |

Q. ARE YOU ONE OF THESE FELLows LIKE SO MANY PEOPLE

ARE, THEY DON'T EAT BREAKFAST?

A, I EAT BREAKFAST AND SOMETIME I BUY SOMETHING
LATE.
Q, AND YOU ARE SAYING SHE'S TAKING MEDICINE RIGHT

NOW, TODAY AND YESTERDAY, AND SO FORTH” |

A, I DON'T KNOW DID SHE TAKE IT THIS MORNIN:, |
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Suaw - Cross | Page /2

'KNOW SHE HAVE.

-0, WHO WAS WITH You?
| A ] BEG YOUR PARDON?
A, WHO WAS WITH YOU WHEN THIS ACCIDENT HAPPENED?

A. MIKE BAKER, BUT HE IN THE SERVICE NOW,

0, DID HE WORK FOR THE PARKS AND RECREATION?

A. Yes SIR,

0, You SAID, YOUR FIRST ANSWER AS TO WHETHER OR NOT
SHE HAD A SIGNAL LIGHT ON, SHE HAD A RIGHT SIGNAL LIGHT

ON. WHY DID YOU SAY THAT?

A, PECAUSE | GOT MIXED UP WHICH SIDE, PLACE IT WAS
ON, SEE. |
0, S0,YOU KNOW WHICH SIGNAL LIGHT SHE HAD ON MERELY

BECAUSE YOU KNOW WHICH WAY SHE WAS GOING TO TURN, IS THAT 17?
A, YEs,

RAN : " TuaNK You, MIKE,
THAT’S ALL, COME DOWN.

CAct_Mrs. GUDGER PLEASE, SHERIFF

MR, _FLANNAGAN: UR HONOR, MAY SEE THE COURT A
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THE COUET: ALt RISHT, MR. WARREN, YOY MAY PROCEED,

v REN: Your Honor, | NOW PROPESE TO READ THE
DEPOSINGON oF DR, JAMES G, MCPADDIN, TAKEN AT HIS;
OFFICE ON YXHE 20TH DAY of AcToBer, 1978. LADIES
AND GENTLEMENY, [ WILL R£AD QUESTIONS AND ANSWERS
ofF DR, McFADDIN WND MR, FLANNAGAN THiN WILL READ
HIS QUESTIONS ON/CRBSS-EXAMINATION, AND THE
DOCTOR’S ANSWERS TO HIM, AND SO FORTH. As I
STATED TO YHE COURT, THISN(S THE LEPOSITION TAKEN
LAST ~RIDAY IN DR. McFADDIN'NOFFICE HERE IN
BrR1gAOL.

THE COURT: ‘IS THERE ANOTHER COPY OF XHAT DEPOSITION
ANYWHERE? |

M T Excuse ME, Your HONOR, THER:S IS)

(HanpED To THE COURT)

(DeposiTiON of DrR. JAMES 5, McFADDIN AS FOLLOWS

DR, JAMES 6. McFADDIN

HAVING FIRST BEEN DULY SWORN, WAS EXAMINED AND TESTIFIED AS

FOLLOWS:

'DJRECT EXAMINATION
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BY MR, WARREN:
a, " STATE YOUR NAME, PLEASE, SIR.
A, James G, McFappiIn,
o, WHERE DO You RESIDE, DR, McFADDIN?

MR, FLANNAGAN : YES,

A, THE QUALIFICATIONS ARE AS FOLLOWS: [ AM A GRADUATH

STAFF OF JOHNSTON MEMORIAL HoSPITAL, ABINGDON, VIRGINIA, AND

L BrisToL, TENNESSEE.
0, You ARE A MEDICAL DOCTOR, PRACTICING IN THIS

AREA AS WE ALL KNOW, WHERE DID YOU RECEIVE YOUR TRAINING?

A, UNIVERSITY OF TENNESSEE, MEMPHIS,

n, DID YOU STUDY ANY SPECIALTY?

A, YES SIR, ORTHOPEDIC SURGERY,

MR, WARREN: [ BELIEVE THE REPGRTER HA3 A CCUPY OF

YOUR QUALIFICATIONS. MAY WE FILE THOSE, GENTLEMEN,

WITH THE DEPOSITION?

OoF THE UNIVERSITY OF TENNESSEE ScHooL oF MEDICINE, HAD A ROTAT!
INTERNSHIP, FOUR YEARS RESIDENCY TRAINING IN ORTHOPEDIC
SURGERY AT THE WALTER REep Army HosPiTAL. | AM A MEMBER OF

THE ACTIVE STAFF OF BRISTOL MEMORIAL HOSPITAL AND THE COURTESY

THE Memor1AL HosPITAL IN JOHNsON CiTy, TENNESSEE, [ AM A
MEMBER OF THE TENNESSEE AND VIRGINIA ORTHOPEDIC SOCIETIES,
THE ACADEMY OF ORTHOPEDIC SURGEONS, THE AMERICAN COLL! GE OF

SURGEONS, AND SOUTHEAST SurRGICAL CONFERENCE, AND A ':¢{OMATE
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OF THE AMERICAN DOARD OF ORTHOPEDIC SURGERY,

n, DOCTOR, WHAT 1S ORTHOPEDIC SURGERY?

A, THAT BRANCH OF SURGERY THAT DEALS WITH INJURIES

AND DISEASES OF THE BONES, THE MUSCLES, LIGAMENTS, NERVES;

IN FACT, THE TISSUES ATTACHED TO THE SKELETON..
0, You cAY DISEASES, [ WILL ASK YOU WHETHER A
SUBSTANTIAL PART OR SIGNIFICANT PART OF YOUR PRACTICE IS IN

TREATING ORTHOPEDIC PROBLEMS RESULTING FROM INJURIES, THAT

1S, TRAUMA?

A, YEs <tR. IF 1 DID NOT STATE TRAUMA OR INJURIES
AND DISEASES, | INTENDED TO DO $O.

9, Dr. McFADDIN, DID THERE COME A TIME IN NOVEMBER
oF 1977 WHEN YOU HAD A YOUNG WOMAN BY THE NAME OF KATE SHAW

AS YOUR PATIENT?

L YES, SHE WAS FIRST SEEN IN THIS OFFICE ON

oveMBer 15, 1977,
0. WHAT WERE HER COMPLAINTS AND WHAT WERE YOUR

FINDINGS AT THAT TIME?

A. SHE WAS COMPLAINING OF PAIN IN HER NECK AND HER
BACK., SHE STATED SHE HAD BEEN INJURED IN AN AUTOMOBILE
ACCIDENT ABOUT THREE WEEKS PRIOR TO HER INITIAL VISIT HERE.
THE CAR‘SHE WAS RIDING IN WAS STRUCK FROM THE REAR BY ANOTHER
VEHICLE., SHE HAD BEEN TO THE EMERGENCY ROOM, BRisTOL MEMORIAL

HOSPITAL, AND SYMPTOMATIC CARE WAS RECOMMENDED. THAT IS,
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MEDICATION WAS PRESCRIBED., X-RAYS OF THE NECK WERE MADE,

THESE WERE REPORTED AS NORMAL., WHEN SEEN IN THIS OFFICE SHE

- WAS STILL COMPLAINING OF PAIN, DIFFICULTY IN SLEEPING. HER

" PAIN WAS PRIMARILY IN THE RIGHT SIDE OF HER NECK., SHE

SPECIFIZALLY DENIED SHE HAD HAD ANY OTHER DIFFICULTIES OR SYMPT
REFERABLE TO HER NECK OR HER LOWER BACK. |

0, | DR, McFADDIN, WHAT WAS THE APPEARANCE OF HER
GENERAL HEALTH? WHAT DID YOU DETERMINE THE CONDITIIN OF HER
GENERAL HELATH T0 BE?

A IT APPEARED TO BE EXCELLENT. SHE DIDN'T S:EM

TO HAVE ANY CHRONIC [LLNESS. SHE WAS A YOUNG HEALTHY FEMALE,
1, Do | UNDERSTAND AT THAT TIME YOU DIAGNOSED HER
CONDITION AS THAT OF A STRAIN TYPE INJURY OF THE CERVICAL

SPINE, INVOLVING THE MUSCLES AND LIGAMENTS?

A, YES SIR.

N, SHE HAD NO BONY INJURY, NO FRACTURES, DiD SHE?
A, NO SIR, NOT THAT WE WERE ABLE TO ASCERTAIN.

0, NOoWw THE FINDINGS OF CERVICAL STRAIN INVOLVING

THE MUSCLES AND LIGAMENTS, DOCTOR, IS THAT CONSISTENT ITH
THE HISTORY SHE GAVE YOU OF THE ACTIDENT THAT SHE WAS N,
THAT TYPE OF INJURY?

A, ~ Yes sIRr,

Q. WHAT MEDICATION OR TREATMENT OR THERAPY, IF

ANY, DID YOU PRESCRIBE AT THAT TIME?
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A, WE RECOMMENDED THAT SHE CONTINUE WITH HER

" MEDICATION .FOR PAIN AND HER PHYSICAL THERAPY AT HOME, THAT
" 1S, HEAT, MASSAGE, IF AVAILABLE; AND USUAL PRECAUTIONS WE

RECOMMEND FOR NECK PROBLEMS; THAT [S, PROTECTION FROM THE

ELEMENTS, MOBILIZATION; THAT IS, ACTIVE MOTION, WE LATER SAW
THIS YOUNG WOMAN IN THE OFFICE ON A FEW OCCASIONS, DUE TO

HER PERSISTENT COMPLAINTS,

0, WHEN WAS THE NEXT DATE THAT YOU SAW HER, DR;
~ McFADDIN? |
A, ACCORDING TO MY NOTES, IT wWAS .January 10,
¢, WHAT WERE YOUR FINDINGS AT THAT TIME?
A. AT THAT TIME SHE WAS STILL COMPLAINING o# oAIN

IN HER NECK AND ABOUT THE LUMBO-DORSAL REGION, GHE STATED
THAT THIS HAD PERSISTED AND DID VARY SOME FROM TIME TC TIME,
SHE DIDN'T MOVE HER NECK ON THAT OCCASION.

MR. FLANNAGAN: SHE WHAT?

A. DID NOT MOVE HER NECK, SHE HELD IT RIGID, ALsO
HER LOWER BACK SHE HELD QUITE TENSE., THE REFLEXES WERE

CHECKED. THEY WERE NORMAL.

Q. DR, McFADDIN, DID YOU FINISH WHAT YOU WERE

SAYING? | DIDN’T WANT TO INTERRUPT YOU,
A, YES SIR.

Q. (0F COURSE, BOTH OF THESE VISITS THAT YOU HAVE

DESCRIBED, NEEDLESS TO SAY, WERE ON AN OUT-PATIENT BASIS,
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2| WHAT DID YOU PRESCRIBE OR DIRECT HER TC DO INSOFAR AS ANY

5| CONTINUATION OF MEDICATION OR THERAPY FOLLOWING THAT SECOND
4 _‘V1S1T‘lN JANUARY? |

5"’Al AGAIN, WE GAVE HER SOME PHYSICAL THERAPY, ON

6l JAnuARY 10TH, THE 12TH AnD THE 17TH. SHE WAS EXAMINED AGAIN
ON THE 19TH., AT THAT TIME HER MOTION WAS IMPROVED, [ER

g || PAIN PATTERN WAS UNCHANGED. DUE TO HER PERSISTENf COMPLAINTS ,
o WE REPEATED HER X-RAYS, FOUND THEM TG BE NORMAL, A DFuG WAS
10| PRESCRIBED FOR PAIN AND FOR MUSCLE SPASM, AND WE DID # BLOOD
11 || TEST OM HER TO SEE IF SHE HAD SOME INFECTICGUS OR INFL/“MATORY
12 PROCESS PRESENT., THIS BLOOD TEST DID INDICATE THAT THERE WAS
13 || EITHER AN INFLAMMATORY OR INFECTIOUS PROCESS PRESENT; NOT OF
14| ANY SEVERE DEGREE., THE QUESTION OF WHETHER THIS WAS SIGNIFI-
15 || CANT OR NOT WAS ENTERTAINED, AND WE DECIDED THAT WE WOULD

16| REPEAT THIS TEST AT A LATER DATE TO SEE IF THERE WAS ANYTHING
7 || REALLY SIGNIFICANT IN THIS,

sl N  To PAUSE THERE FOR A MOMENT, YOU REFERRED TO
19| TWO OCCASIONS, ONE IN THE EMERGENCY ROOM, AS | UNDERSTOOD
90| YOU, AND ANOTHER IN YOUR OFFICE, WHEN X-RAYS WERE MADE AND
o1 || THEY SHOWED NOTHING SIGNIFICANT, NOCTOR, WILL MUSCLE

25 STRAINS OR LIGAMENTOUS INJURIES NECESSARILY APPEAR OR BE
SHOWN ONVAN X-RAY?

23

o | A NOT UNLESS THERE IS EXCESSIVE HEMORRHAGE OR A

25 LIGAMENTOUS TEAR,
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2, IN THE NORMAL COURSE OF THINGS, ONE WOULD EXPECT

" THE HEMORRHAGE TO CLEAR UP, SO THAT IN SUBSEQUENT X-ReYS IT
' WOULD NOT BE EXPLCTED TC APPEAR, 1S THAT TRUE?

A, YES SIR,

0. FOLLOWING THE LAST OCCASIOH YOU HAVE TESTIFIED
Y0, WHEN DID YOU NEXT SEE THIS YOUNG LADY?

A, SEPTEMBER 7,

n, WHAT WERE YOUR FINDINGS AT THAT TIME? THAT Is,
SEPTEMBER 7, 19787 |

A " YES SIR., AT THAT TIME SHE WAS ABLE TO STAND
ERECT. SHE MOVED ABOUT “ITH NORMAL GAIT, STATION. SHE
MAINTAINED HEAD, NECK AND NORMAL ATTITUDE AND POSITION. SHE
HAD EXCELLENT CER.ICAL MCTION, SHE STILL HAD SOME MUSCLE
GUARDING IN THE BACK OF THE NECK, BOTH LEFT AND RIGHT. [ DID
NOT ATTACH ANY PARTICULAR SIGNIFICANCE TO THIS; THAT 1S, DID
NOT FEEL THAT IT INDICATED ANYTHING REALLY OUT oF THE ORDINARY
AT THAT TIME. SHE HAD GOOD CHEST EXCURSION., .THAT IS, HER
CHEST EXPANDED WELL ON INSPIRATION., OSHE HAD FULL AND NORMAL
USE OF THE UPPER EXTREMITIES. THAT IS, TO ARMS, FOREARMS

AND HANDS, SHE STILL COMPLAINED OF PAIN IN THE AREA BETWEEN

. HER SHOULDER BLADES. SAID THAT WAS HER MAXIMUM PAIN, AGAIN

WE REPEATED X-RAYS AND THESE IN THIS AREA WERE NOFMAL. WE
REPEATED THE BLOOD TEST AND IT WAS WITHIN NORMAL LIMITS,

My IMPRESSION WAS THAT THIS WAS A MUSCULO-LIGAMENTOUS STRAIN
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OF HER NECK AND HER UPPER BACK, AND | CONSIDERED HER

PROGRESS TO BE QUITE SATISFACTORY AND ORDINARY,

0 THAT 1S THE LAST TIME YOU HAVE SEEN HER, SEPTEMBER

OF THIS YEAR?

i, YES SIR.,

Q. Dr. McFADDIN, IS THERZ ANY WAY THAT You, AS A
DOCTOR, CAN PREDICT WITH ABRSOLUTE CERTAINTY THE PERIOD OF
TIME THAT A GIVEN PATIENT WILL SUFFER PAIN AND DISCOMFORT
FROM AN INJURY OF THE TYPE THIS GIRL HAD?

A, No SIR, THERE IS NOT. THERE ARE MANY VARIABLE
FACTORS, [T DEPENDS ON THE CONDITION OF THE INDIVIDUAL, THE
AGE, THE CONDITION OF THE SPINE, THE FORCE OR VELOCITY OF THE

INJURY, EMOTIONAL FACTORS,

MR, WARREN: ALL RIGHT, SIR, YOU MAY ASK HIM.

| CROSS-EXAMINATIO |
BY MR, FLANNAGAN:
Q, DR, McFADDIN, HAD YOU EVER HAD THIS YOUNG GIRL

AS A PATIENT PRIOR TO HER COMING TO YOU IN JANUARY?
A, No sIR; IF [ DID, IT WAS SEVEN YEARS PRIOR OR

MORE. | HAD NO RECORD ON HER,

0. DID YOU HAVE THE BENEFIT OF ANY RECORDS FROM

ANY OTHER PHYSICIAN REGARDING ANY INJURY SHE MIGHT HAVE
SUSTAINED IN THIS PARTICULAR ACCIDENT?

A. - No sIR,
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2| Q. WAS SHE REFERRED TO YOU BY SOME OTHER DOCTOR?
s A BY THE EMERGENCY ROOM, o
4 _ AR - THE EMERGENCY ROOM REFERRED HER TO You?
| >A: o THEVEMERGENCY'ROOM REFERS INDIVIDUALS SUCH AS
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THIS T¢ THE DOCTOR ON CALL AT THAT TIME,

0, SHE WAS INJURED ON NcToBerR 25, 19777
A, YES SIR.
Q, AND YOU DID NOT SEE HER AGAIN UNTIL NOVEMEER 15,

OR YOU DIDN'T SEE HER AT ALL UNTIL NOVEMBER 15?

A, ~ THAT IS CORRECT.

a, THE EMERGENCY ROOM WOULDN'T HAVE REFERRED HER

TO YOU, WOULD THEY? |

A, Ves, THEY CAN. A LOT OF TIMES IT TAKES US TWO
WEEKS, IF WE ARE FULL UP, TO SEE THESE PEOPLE, IF THEY ARE A

STRAIN INJURY SUCH AS THAT, AND THEY RECOMMEND CARE FOR THEM.

9. ‘ Does YOUR RECORD INDICATE ANY REFERRAL?

A.' No, BUT IT WAS MY IMPRESSION THAT SHE WAS

REFERRED THROUGH THE EMERGENCY ROOM,

MR, WARREN: You MEAN BY THE EMERGENCY ROOM?

A, "BY OR THROUGH. | HAVE NO KNOWLEDGE OF HE! REFERRA
OTHERWISE.,

Q. | < DID YOU HAVE ANY CONTACT WITH HER ATTORNE™” PRIOR

10 NoveMmBer 157
A, 1 CAN'T ANSWER YOU THAT AT THAT TIME. [ SAVE
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- 0, You HAVE CONTACTED HIM oN NovEMBER 13?

CONTACTED KIM SUBSEQUENTLY,

A, YES SIR, BUT NOTHING SUBSEQUENT TO THAT TIME. AND
I DON'T HAVE THE B0OK HERE. [ CANNOT TELL YOU WHETHER HE
CONTACTED US PRIOR TO HER COMING TO THIS OFFICE OR NOT,

Q. IN ANY EVENT, WHAT | WAS TRYING TO GET AT IS

THAT YOU DID NOT TALK WITH ANY OTHER DOCTOR --

0. No sIg,

N, ~~WHO HAD TREATED THIS GIRL TO ASCERTAIN '/HAT, IF
ANYTHING, MIGHT HAVE HAPPENED THE DAY OF THE ACCIDENT

A, No str, |

2. low AT THE TIME YOU FIRST SAW HER ON Novtnesh

15, WHICH WAS SOME SAY, THREE WEEKS FOLLOWING THE ACC!DENT,
HER CHIEF COMPLAINT WAS PAIN IN THE NECK, IS THAT CORRECT,
AND SHOULDER?

A | NECK AND BETWEEN HER SHOULDER 3LADES AND :iER UPPER
BACK. SHE SAID SHE HAD HAD SOME PAIN IN THE LOWER BA“K, BUT
THAT WAS NOT HER CHIEF OR ONE OF HER MAIN COMPLAINTS.

q, WAS 1T PAIN IN THE SPINE BETWEEN THE SHOULDERS OR
JUST THE SHOULDERS? | |

A, IT WAS IN THE SPINE, IN THE AREA OF THE SFINE,
THE MUSCLES TO EITHER SIDE OF THE SPINE, |

Q. Dr. McFaDDIN, oN NOVEMBER 18 YOU REPORTED HER PAIN

AS BEING IN THE NECKBONE AND ABOUT HER SHOULDEﬁS AND THAT SHE
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i -Q, Now DID YOU 6IVE HER ANY MEDICATION OR DIL YOU JUST

| LEAVE HER ON THE MEDICATION SHE MIGHT HAVE BEEN GIVEN AT THE

Q.. WHAT WAS THE JANUARY MEDICATION?

A, EQUAGESIC, WHICH IS A --

Q. WouLD YOU DESCRIBE WHAT THAT 1S?

A. - IT 1S AN ANALGESIC, A DRUG FOR PAIN AND IT IS

EMERGENCY ROOM?

A, | DIDN'T MAKE A NOTE OF IT AT THAT TIME, if | DID
GIVE HER ANY MEDICATION, ACCORDING TO MY NOTES, THE |
MEDICATION [ GAVE HER WAS IN JANUARY iNii I GAVE HER A RE-FILL
ON THAT. [ MAY HAVE GIVEN HER SOME MEDICATION EARLIER, SHE

TOLD ME SHE HAD PAIN PILLS WHEN SHE CAME HERE,

A TRANQUILIZING AND MUSCLE RELAXING Dru~. [T IS A COMBINATION
DRUG , |

Q. You DIDN'T GIVE HER ANY PHYSIOTHERAPY ON HER
NoveMBER TRIP? |

A, No sIR?, ACCORDING TO OUR RECORDS, WE DID 0T

GIVE HER ANY PHYSICAL THERAPY UNTIL JANUARY .

AP You GAVE HER IN NOVEMBER THE TREATMENT THZT YOU, A$
AN ORTHOPEDIC SURGEON, THOUGHT WAS NECESSARY TO TREAT HER FOR
HER PHYSICAL COMPLAINTS, IS THAT RIGHT?

A. YeES SIR.,
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0. Now vou DID A-COMPLETE PHYSICAL EXAMINATION OF

HER, DID YOU NOT?

A I DIDN'T DO A PELVIC ON HER, BUT | DID A ‘OMPLETE

EXAMINATION OTHERWISE.

AR ORTHGPEDIC?

A, VEsS,

n, EVERY BIT OF THAT WAS NORMAL, WAS IT NOT?

A, IT WAS ALL NORMAL, EXCEPT SHE HAD SOME GUARDING

IN HER LEFT TRAPEZIUS AREA; THAT IS, THE MUSCLE IN THE BACK

OF HER NECK,
0, WOULD YOU DESCRIBE WHAT YOU MEAN BY GUARDING?
A, WHAT | MEAN BY GUARDING IS WHEN YOU FEEL THIS

MUSCLE, IT 1S TENSE, AND | GUESS YOU COULD DESCRIBE IT AS
BEING SPASTIC OR CREPITANT. [T GRINDS WHEN YOU PUT YOUR
FINGERS ON IT AND YOU MOVE THE SHOULDER BLADE AROUND,

o, SHE WAS ABLE TO PERFORM ALL THE REQUESTS YU
MADE OF HER, SUCH AS BENDING, STOOPING, SQUATTING AND THIS
SORT OF THING, WAS SHE NOT? |

A, YES SIR,

Q, AND AT THAT TIME IT WAS YOUR DIAGNOSIS THAY SHE

-HAD A SPRAIN OF THE CERVICAL SPINE INVOLVING THE MUSCLES

AND LIGAMENTS?
A, YES SIR., BASICALLY THAT WAS HER CHIEF PROELEM,

IT APPEARS TO ME,
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2 0, Now, THE CERVICAL SPINE WOULD BE THE NECK"
51l Av “YES SIR,
4* =0. AND AT THAT TIME YOU DIDN’T EXPECT THAT SHE WOULD
5"'Hkve ANY SIGNIFICANT PERMANENT IMPAIRMENT? 1
el A ~ No s1r, AND | sTILL DON'T,
0 Now THE NEXT TIME THAT YOU SAW HER WAS ON
g || JANUARY 10, 1S THAT CORRECT?
of A YES SIR.

0, Now, DID SHE COME BACK AS THE RESULT OF AN
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APPGINTMENT THAT YOU HAD MADE OR DID YOU JUST TELL HER TO COME
BACK IF SHE FELT LIKE SHE NEEDED T0?

A, WELL, OF COURSE, OUR PATIENTS ARE ALWAYS TOLD T0
COME BACK IF THERE IS ANY CHANGE I# THEIR CONDITION OR IF
THEIR SYMPTOMS PERSIST.

A SHE CAME BACK BECAUSE OF THAT AND NOT BECAUSE OF
ANY APPOINTMENT YOU HAD‘MADE FOR HER?

A. THAT 'S RIGHT, TO MY KNOWLEDGE WE DID NOT
SCHETJLE A DEFINITE APPOINTMENT WHEN SHE WAS HERE IN NOVEMBER,
Q. IN OTHER WORDS, IN NOVEMBER YOU SAW HER, EXAMINED
HER, GAVE HER SOME ADVICE AND TOLD HER IF SHE NEEDED TO COME
BACK, TO COME BACK?

A.  GENERALLY SPEAKING, THAT IS CORRECT,

Q. Now, IN JANUARY WHEN YOU SAW HER, HER COMPLAI®

WAS DbWN I8 THE LOWER BACK, WAS IT NOT, HER CHIEF COMPLAINT?

25
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~ LEVEL.,

0. | SHE JUST REFUSED TO MOVE HER BACK IN ANY

- A, No SIR, | FELT IF SHE WAS GOING TO RECOVER, SHE
WOULD,
Q. | NHY WAS IT-YOU DIDN'T FEEL LIKE ANY TREATMENT WOULI

McFADDIN - CROSS | Page &7

A, " HER CHIEF COMPLAINT WHEN SHE CAME BACK JANUARY

10 wAS PAIN IN THE LUMBODORSAL AREA; THAT IS, PAIN ABOVE WAIST

DIRECTION AT THAT TIME?

A, YES SIR, SHE WOULD NOT MOVE HER BACK ON THAT

OCCASION,
0. ' DID YOU FIND ANY REASON FOR HER REFUSAL TO MOVE

OR ANY INABILITY TO MOVE ON HER PART?

A, No, | CONSIDERED THIS TO BE UNUSUAL, SINCE SHE
HAD HAD NORMAL MOTION IN THIS AREA BEFORE .

Q. AND HER NEUROLOGICAL FINDINGS WERE ALL NORMAL
AT THAT TIME?

A. Yes SIR.

Q. | AT THAT TIME YOU ALSO WERE, COULD NOT BELIEVE

THAT SHE HAD SUFFICIENT TRAUMA TO PRODUCE ANY GREAT DEAL OF

IMPAIRMENT?
A, THAT IS CORRECT,
0, AND YOU DIDN'T BELIEVE THAT ANY TYPE OF TREATMENT

THAT YOU GAVE HER WOULD BE OF ANY BENEFIT TO HER, DID YOu?

BE OF ANY BENEFIT TO HER?
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ol A, ] DON'T REALLY BELIEVE THE PHYSICAL THERAPY HELPS
THE MAJORITY OF PEOPLE WITH MILD NECK STRAINS, BACK STRAINS,
4‘ -sucH AS THIS IS,MUCH AFTER SIX WEEKS.

T, OF COURSE, YOU WERE PAST THAT PERIOD OF TIME, You ;
6| SAW HER AGAIN AND GAVE HER SOME PHYSIOTHERAPY ON JANUARY 12
AND THE 17TH, AND THEN ON THE 19TH YOU DID SOME X-RAYS OF

HER AND THE SEDIMENTATION RATE THAT YOU WERE TALKING ABOUT?
Ao YES SIR, |

Q. IT IS NOT YOUR OPINION THIS ACCIDENT HAD ANYTHING

10

1 TO DO WITH THIS INFLAMMATORY PROCESS THAT YOU FOUND‘AS

12| EVIDENCED BY THE SEDIMENTATION RATE, 1S 1T?

13 A, No, IT IS NOT. | JUST WANTED TO BE SURE WE WERE

14 || DEALING WITH SOMETHING MORE THAN ONE CONDITION.

n,
15

STILL COMPLAINING OF PAIN IN THE LUMBODORSAL AREA, BUY WAS

THEN ON FEBRUARY 2, YOU SAW HER AND SHE W.-5

16

17|l ABLE TO FLEX THE SPINE AND BEND OVER AND TOUCH HER FINGERTIPS

s || TO THE FLOOR, WAS SHE NOT?

1 A, YES SIR,

% Q, You, AT THAT TIME, THOUGHT SHE WOULD MAKE AN

o1 || EXCELLENT RECOVERY?

2 || A, YES SIR,

03 0. THEN YOU LAST SAW HER ON SEPTEMBER OF THIS YEAR

04 AND YOU HAVEN'T SEEN HER SINCE?

A, ~ THAT IS CORRECT, TO THE BEST OF MY KNOWLEDGE,
| 105 ' ' " IRMA B. LYKINS
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AN Now, AT THAT TIME HER MAIN COMPLAINT WAS IN THE

- DORSAL SPINE, WASN'T 1T?
‘A, IN THE MID-SCAPULAR AREA., THAT IS THE AREA .

" BETWEEN THE SHOULDER BLADES AND HER BACK.

0. IN OTHER WORDS, THE FIRST TIME YOU SAW HEK IT
WAS IN THE NECK AND THE NEXT TIME YOU SAW HER IT WAS DOWN

AROUND THE WAIST AND THE LAST TIME YOU SAW HER IT WAS BETNEEN.

" THOSE TWo?

A, WELL, THE EIRST TIME IT WAS THE NECK AND 3ETWEEN
THE SHOULDER BLADES AND THAT AREA AND LATER ON SHE COMPLAINED
OF PAIN IN HER LOWER BACK, DOWN LOWER, AND THE LAST TIME IT
WAS BETWEEN HER SHOULDER BLADES., |

0, THE TESTS THAT YOU DID AT THAT TIME WERE ALL
NORMAL? | AM TALKING ABOUT IN SEPTEMBER, THE LAST TIME YOU
SAW HER,

A MY NOTES INDICATE THAT HER PHYSICAL FINDI-GS WERE
NOT REMARKABLE, SHE MOVED ABOUT QUITE NORMALLY. SHE STILL
HAD SOME GUARDING IN THE MUSCULATURE IN THE BACK OF THE NECK,
BOTH LEFT AND RIGHT. [ DID NOT FE:L THAT THIS WAS OF ANY
GREAf SINGIFICANCE. THERE WAS NO DEFORMITY, NOTHING

INDICATIVE OF ANY SIGNIFICANT MUSCULO-SKELETAL DERANGEMENT,

oz || P You THOUGHT THAT THE PROGNOSIS FOR RECOVEKY WAS
g4 | EXCELLENT?
Ces | A ¥s sIRr,
106
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A, THAT IS A LITTLE DIFFICULT TO ANSWER- [ JON'T

KNOW BUT WHAT SHE MIGHT HAVE BEEN IMPAIRED FOR A BRIEF PERIOD,

Q, DID YOU EVER SEE ANYTHING ABOUT THIS WOMAN WHICH

- WOULD PROHIBIT HER FROM WORK?

IF SHE WERE DOING ASSEMBLY WORK OR TEDIOUS WORK OF TH:T
TYPE, BUT OTHERWISE, NO, | DID NOT SEE ANY REALLY DISABLING
CONDITION, AND IT WAS MY IMPRESSION SHE WAS A HOUSEWIFE AND
SHE WALN'T EMPLOYED ANYHOW,

-DIR MINATIO
Y MR, N ; |
AR DR. McFADDIN, LET ME CLEAR UP ONE THING IN
RESPONSE TO MR. FLANNAGAN'S CROSS-EXAMINATION THAT I ON'T

THINK IS CLEAR AT THIS POINT, | UNDERSTOOD YOU TO SAY THAT

"THE FIRST TIME YOU SAW THIS GIRL IN NOVEMBER OF 1977, THAT

J'WHILE HER CHIEF COMPLAINT HAD TO DO WITH HER CERVICAL SPINE

AND THE AREA BETWEEN HER SHOULDER BLADES, SHE DID COM:LAIN

OF SOME DISCOMFORT IN HER LOWER BACK?

A, SHE WAS COMPLAINING OF PAIN IN HER NECK AKD
BACK.,
Q. But | BELIEVE YOU SAID IN EXAMINATION IN CHIEF

- THAT THE LOWER BACK AT THAT TIME WAS NOT HER CHIZF COMPLAINT?

A. IT was NOT., HER PAIN AT THAT TIME WAS IN HER
NECK, HER MAIN COMPLAINT,

0. THEN I CALL YOUR ATTENTION TO YOUR REPORT OF
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2|| SEPTEMBER 11, 1973, 1IN THE FIRST PARAGRAPH, WHERE IT APPEARS
5| TO SAY SHE STILL COMPLAINS OF PAIN AND DISCOMFORT ABOUT HER
47;‘NECK, SHOULDERS AND MID-SCAPULAR AREA OF THE MID-DORS..L SPINE,
Slé.A: | YES, - i
el 2, ~Is THAT correcT?
1A Ves,
s| MR. WARREN: THAT'S THE END OF THE DEPOSITICN, YOUR
9' | ” HoNOR, THAT DEPOSITION, MAY IT ALSO BE FILED,
10 AND IT HAS NOT BEEN FORMALLY SO,
11 || IHE_COURT: Do YOou HAVE ANY FURTHER EVIDENC' , MR.
12 WARREN?
15 || MR._WARREN: THAT'S ALL, YOUR HONOR; WE REST.
14| MR, FLANNAGAN: Your HONOR, | HAVE ONE OMITTED QUESTION
sl FOR THE PLAINTIFF, IF | MAY ASK HER.
16 || - THE_COURT: CoME BACK AROUND, MRS. SHAW. 60 RIGHT
7 UP AND TAKE THE WITNESS STAND. YOU ARE STILL
18._ UNDER OATH,
19 } | RE-CROSS-EXAMINATION
20 || BY MR, FLANNAGAN:
o || Q. I THINK IT's AN OMITTED_QUESfION. [ pon'T
2 |  THINK ] ASKED IT. IF I pIp, T won'T RE-ASK 1T,
03 MRS. SHAW, YOU ARE NOT ON ANY MEDICATION, ARE YOU?
o || A No sIRr.
R ) YOUR ANSWER WAS, NO SIR? THANK You, MA'AM,
| 108 | AMA . Lyians
BRISTOL VIRGIN I 24301
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N: CoME mOWN,
URT: MEMBERS OF THE JURY, WE HAVE REACHED THE
< . NOON 40UR., THE PLAINTIFF HAS RESTED AT 1S,
o INT, AND WE WILL TAKE A LUNCH RECESS AT THIS
TIMEN. DURING THE RECESS, | WILY Ask YOU :OT TO
DISCL:3S “KUE CASE AMONG YOURSELVES, WITH A‘YONE
ELSE OR REMANY WITHIN HRARING OF ANYONE D SCUSSSING
THE CASE. | WILN FURTHER ASK YOU NCT TO 70 BY THE
SCENE OF THIS AZCIDENT ON RANDOLPH STREET DURING
THE NOON REGESS, AND | WNLL ASK YOU TO BE BACK AT

1:15, YW wiLL BE IN RECESSNINTIL 1:15,

(THE FOLLOWING WAS OUT OF THE PRESENCE OF TMNE JURY})

: MR. FLANNAGAN?

18

19
20

21

22 |

23

24

25

MR, FLANNAGAN: Your HONOR, AT THE CONCLUSION 0% THE
PLAINTIFF'S EVIDENCE, THE DEFENDANT MOVES THE
COURT TO STRIKE THE EVIDENCE FOR THE REASONS THAT
THE EVIDENCE OF THE PLAINTIEF HERSELF CONVICTS HER

OF CONTRIBUTORY NEGLIGENCE AS A MATTER OF LAW,

ER EVIDENCE WAS THAT SHE DID NOT LOOK Il OHERG |

FOR TRAFFIC B OR TO STOPPING, IN
OLATION OF THE MANDATE OF THE - t GARDING
B \

. ,
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THIS COLLISION. AND AGAIN, UNDER THE us
oF TF IDENCE, THAT WO E A QUESTION FOR THE
JURryY,
HEE N % !
THE COURT: ANYTHING FURTHER?
" MR HTNNAGAN : No, Your Honor.,
THE COURT: ~ THe CouRT AGREES WITH MR. WARREN'S

VIEWPCINT IN THE MATTER. [ THINK IT IS CERTAINLY
A JURY QUESTION AS TO PROXIMATE CAUSE, IN ANY
EVENT.  AND THE MOTION WILL BE DENIED.
MR, ELANNAGAN: Now, Your HONOR, WE HAVE A SECOND
| MOTION; THAT IS, TO STRIKE AND EXCLUDE THE TESTIMON
OF THE PLAINTIFF AND HER HUSBAND REGARDING ANY

LOSS OF WAGES AND REGARDING INABILITY TO W)RK,

15 ||

You RCALL THAT 1 OBJECTED TO THIS AS THE :VIDEMCE
WAS BEING INTRODUCED, ON THE GROUNDS NO FG /NDATION
D BEEN LAID, AND THAT THERE WAS N EDIC AL TESTI-
MONYSND THAT THE ABILITY T WORK 1S A MEJICAL.
QUESTION, TESTIMONYAS NOW IN, AS TO THE
DocTor. AND HE SBXS SHE NOT ONLY DIDM'T ASK FOR
A MEDICAL EXCUSE, BUT THAT UNLESS SHE WAS DOING
SOME TEPTOUS TYPE OF WORK -- WASN'T, SHE WAS
ATTING TABLES == THAT SHE DID NOT,“NWAS NOY

DISABLED AS THE RESULT OF THIS ACCIDENT, ROM WORK

SO, ON THE BASIS OF WHAT WE NOW HAVE, | MC/E T

IRMA B. LYKINS
SHORTHAND REPORTER
45 LOWRY H'LL ROAD
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UNDER THE FECTS OF THIS CASE, | AM OF THE /,//

2
s OPINION THAT THE PLAINTIFF DOES NOT HAVE-"D
4TF "SIABLISH THAT BY MEDICAL EVIDENCE,”] THINK SHE |
. Ci ESTAGLISH THAT BY HER OWNTESTIHONY. Mp
6l [ FURTHER FEBMTHAT THE JESTIMONY OF THE OCTOR
y IN THIS CASE WOULDMGT, IF IT IS, IN FACT,
g CONCLUSIVE, CfK PARTICUMR, ON THAT PARTICULAR
o ISSUE, ANP THAT MIGHT BE QUESTIQNABLE, BUT I
0 DO THINK THAT TESTIMONY WOULD PROMIBIT ALLOWING
. THE JURY TO DECIDE THE 1SSUE. 1 THINK IT WQULD
12 CERTAINLY GO TO THE, TO THE WEIGHT OF THE ISSUE)
" HOW MUCH WEIGHT THE JURY SHALL GIVE IT. | S0, THE
" . COURT IS OF THE OPINION THAT THE EVIDENCE IN THE
" RECORD AT THIS POINT, RELATIVE TO WAGES SHOULD
1; | REMAIN IN THE RECORD FOR THE JURY TO CONSIDER,
. AND THAT SHALL BE AN ELEMENT OF DAMAGES TC BE
18 CONSIDERED BY THE JURY,
" | ARE THERE ANY FURTHER MOTIONS TO BE MADE BEFORE
% I BRING THE JURY IN?
2| MR ELANNAGA! No.
5 | THE COURT: ALL RIGHT, YOU MAY BRING THE JURY IN,
” (THe JURY RETURNS TO OPEN COURT.)
o0 || LIECOURT: ALL RIGHT, MR. FLANNAGAN, YOU WISH TO
. PROCEED? | | |
| 111 C mwas. v

SHORTHAND REPORTER
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ol MR._FLANNAGAH: Yes, Your Honor.
i NNA L, TO!
47* HAVING FIRST BEEM DULY SWORN, WAS EXAMINED AND DEPOSED AS
e e "
| FoLows ‘
6 ll DIRECT CXAMINATION
| B MR, FLANNASAY:
I A WoulLD YOU BIVE YOUR NAME, PLEASE?
ol A v naME 1s Auna TobpT.
ol @ AN> HOw OLD ARE you?
al A TWENTY-NINE
el P WHERE DO YOU LIVE?
sl A I LIve AT 901 1/2 CucLip Avenue, BRISTOL, VIRGINIA
wll © HOW LONG 4AYE YOU LIVED IN BrIsToL, VIRGINIA?
st A |  TWENTY=FOUR YEARS, |
15. -0, ARE YOU EMPLOYED?
A .YES, L AM,
sl @ AND WHERE ARE YOU EMPLOYED? |
ol A At INDUSTRIAL DECKING AND ROOFING,
ol 9 WHAT IS YOUR JOB THERE?
o1 || A ] AM THE BOOKKEEPER,
22" Q. How LONG HAVE YOU WORKED THERE?
o |l A ELEVEN YEARS THE END OF NEXT MONTH,
or || O Now, oN THE 25TH DAY of DcToBer, 1977, WHICH IS
'25 THE DAY §F THIS ACCIDENT, DID YOU HAVE A DRIVER'S LICENSE?
o112 RMA B LYKINS
o o
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HAPPENED?
A,
A]

A.
Q.

YEs sir, I pID.
AND WHOSE CAR WERE YOU DRIVING?

My cAR.

DID IT HAVE A CURRENT INSPECTION STICKER OK IT?

YEs, 1T nID,
AND WAS IT IN GOOD MECHANICAL CONDITION?
As FAR AS | Kknow,

WHERE WERE YOU GOING ON THE DAY THIS &CCIDENT

| wAs GOiNG TO THE BrisToL MALL.
FROM WHERE?

FROM WORK,

AND HOW HAD YOU COME FROM WORK TO THE POINT THAT

THIS ACCIDENT HAPPENED?

A,

NuT COMMONWEALTH AVENUE; THEN | TURNED OFF ONTO

SPURGEON LANE AND THEN RANDOLPH,

Q.

YOUR BUSINESS 1S LOCATED ON =--

SYCAMORE,

- =-SYCAMORE, AND YOU HAD LEFT FROM THERE?

Yes. .

PRIOR TO THE ACCIDENT?

Yes sIR,

WHAT WAS YOUR PURPOSElIN_GOING OUT TO THE MALL?

I wAs GOING TO PICK UP MY FATHER,

oW
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Q, WHAT WAS THE WEATHER CONDITION THAT DAY?

A, IT WAS RAINING.
0, THE STREETS WERE WET, OF COURSE? '
’&A: YES SIR, | L
0, DID YOU SEE THE AUTOMOBILE WHICH WAS DRIVEN BY

: MRS. SHAW PRIOR TO THIS ACCIDENT, AND IF SO, WHERE LID YOU SEE
1T?
A, YES SIR. I SAW HER WHEN I WAS AT THE TOP OF THE

HILL GOING DOWN,

0. | AND WHERE WAS HER CAR?
A. ABOUT TEN CAR LENGTHS IM FRONT OF ME.
A, DID YOU SEE IT AS IT ENTERED RANDOLPH STREET, OR

WAS IT ALREADY ON RANDOLP {4 WHEN YOU SAW IT?

A. ALREADY ON_RANDOLPH WHEN | saw IT,
n, WHAT WAS YOUR SPEED AT THAT TIME?
A, ABOUT TWENTY-FIVE MILES AN HOUR,
AR ON WHAT SIDE bF THE ROAD WERE YOU DRIVING?
A. THE RIGHTHAND SIDE,
a, Now, BOTH OF YOUR CARS WERE GOING IN THE SAME
DIRECTION? |
A, VES SIR,
2. AND THAT WOULD HAVE BEEN WEST, IS THAT CORRECT?
A VES SIR,
0, Now, AS YOU PROCEEDED DOWN THROUGH.THERE, DID YOU

114 ’ IRMA B. LYKINS
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19 ||

e

SAIN ON HER OR NOT?

A, - No sIR,

| q. ~ WHAT wouLD YOU ESTIMATE HER SPEED BEING THEN?

o

A SHE WAS TRAVELING ABOUT THE SAME SPEED | WAS,

0, DID SHE HAVE A SIGNAL LIGHT TURNED oN?

A, o SIR,

0. DID SHE GIVE A HAND SIGNAL?

A, No sIR. | |

n, - WELL, TELL THE JURY THEN WHAT HAPPENED?

A, WeLL, AFTER | CAME DOWN THE HILL, | SAW HER BRAKE

LIGHTS. | APPLIED MY BRAKES AND FLAMMED INTO HER.
a, Now, WHEN YOU SAW HER BRAKE LIGHTS, HOW FAR

APART WERE YOU AT THAT TIME?

A, TWO AND ONE-HALF TO THREE CAR LENGTHS.

‘R, - WHAT PART OF YOUR CAR STRUCK WHAT PART OF HER CAR?
A. THE FRONT END OF MY CAR STRUCK THE REAR END OF HER
CAR, |
Q. You HEARD TESTIMONY THAT IT KNOCKED HER CAR 150

FEET. DID THE IMPACT MOVE HER CAR FORWARD ANY?

A. No SIR, IT DID NOT,
Q. Dip YOUR éAR MOVE FORWARD ANY AFTER THE IMPACT?
A, No sIR. |
Q, WHAT OCCURRED -AFTER IMPACT THERE?
A. MRS. SHAW SAT' THERE MAYBE A MINUTE. THEN SHE MOVE

115 . _ IYRMA B. LYKlNé
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THE CAR UP ABOUT TWO CAR LENGTHS AND STOPPED ON THE RIGHTHAND

LANE OF THE ROAD.

0, DID YOU MOVE YOUR CAR?
A. No sIR,] LEFT IT WHERE IT WAS,
Q, | NOW, WAS YOUR CAR IN THE SAME POSITION WHEN THE

. POLICE OFFICER ARRIVED, AS 1T WAS IMMEDIATELY FOLLOWING THE

ACCIDENT?
A, YES SIR,
9, HOW FAR APART WERE THE VEHICLES, IF THEY WERE

APART AT ALL, IMMEDIATELY FOLLOWING THE ACCIDENT?

A. E WERE STILL BUMPER TO BUMPER.
Q. WERE YOU HURT?
A, "BUMP ON MY HEAD AND A BRUISE ON MY KNEE IS ALL.,
Q. | DID You TALK WITH MRS. SHAW THERE?
A, No sIR, |
0, AND wAS THERE ANY ONCOMING TRAFFIC COMING TOWARD
you? |
A, Yes sir,
MR, FLANNAGAN: I BELIEVE YOU MAY ASK HER,
~ CROSS-EXAMINATIO
'»BY MR. WARREN:
0, Is 17 Miss TobpT or Mrs. TopnT?
A, Miss.
Q, You SAY THIS CAR THAT YOU SAW THAT YOU LATER HIT

o8k
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19 |

1 Page
o| wWAS ON RANDOLPH STREET WHEN YOU TOPPED THE HILL?
3 A YES SIR, | |
. T, AND THAT WAS THE FIRST TIME YOU HAD SEEN 1T?
. R VEs SIR, ’
ol O [0 YOU KNOW WHERE AND HOW IT GOT ONTO RANDOLPH
21 STREET?
gl A No SIR,
of O | You CAME UP A LONG HILL APPROACHING THE TOP
ol OF RanpoLeH STREET, DIDN'T You? |
oA Yes sir, | pID.
Q. AND SO THAT MEANS THE CAR HAD TO COME FROM

SOME OTHER STREET OR SOME OTHER PLACE ON DOWN THE OTHER SIDE
OFf THE HILL TO GET ONTO RANDOLPH?

A, YES SIR,

Q. "~ BuT 1T HAD ALREADY COMPLETED THAT MANEUVER WHEN

YOU TOPPED THE HILL?

A Yes SIR,
Q, [ TAKE IT YOU ARE FAMILIAR WITH THAT AREA, ARE
You?
A, Yes sir, [ AM,
Q. WELL, ISN'T IT A FACT THAT THE NEXT STREET DOWN

. THE HILL FROM THE ToP OF RANDOLPH HILL FROM WHICH A CAR COULD

HAVE COME INTO THAT STREET IS AT LEAST A FULL CITY BLOCK

AWAY?

| 117 . IRMA B. LYKINS
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A. PRETTY CLOSE TO A BLOCK, | WOULD SAY,

n, . AND YET THAT CAR HAD MADE THAT MANEUV:R, CAME

' OUT OF THERE AND WAS ALREADY GOING DOWN THE HILL AT ABOUT
. 4 : . »

THE SAME SPEED YOU WERE, IS THAT RIGHT?

A, YES SIR,

0. AND YET YOU TELL THE LADIES OF THE JURY THAT THERE

WAS ONLY SOME TWO CAR LENGTHS, OR TWO AND A HALF "AR LENGTHS
DIFFERENCE BETWEEN YOU AND THAT CAR?

A, WHEN 1 SAW THE BRAKES, THERE WAS.

9. - AS A MATTER OF FACT, DIDN'T YOU SAY THAT WHEN YOU
FIRST SAW THE CAR IT WAS ABOUT TWO CAR LENGTHS AWAY, AND

YOU SAID WHEN YOU SAW THE BRAKES IT WAS TWO AND CNE-HALF AWAY,
ISN'T THAT WHAT YOU SAID?

A.  No sIr, 1 SAID THE CAR WAS TEN CAR LENGTHS AWAY

“WHEN 1 FIRST SAW IT.

n, How MANY?
A, ~ Ten,
n, TEN CAR LENGTHS? AND YOU WERE CLOSING RATHER

RAPIDLY ON THIS CAR?
A No.

Q. . I DIDN'T UNDERSTAND You. [ BEG YOUR PARDOH, YOU

WERE OVERTAKING THE CAR RATHER RAPIDLY, WERE YOU NOT?
A. N0| ' |

Q. HoWw MANY BLOCKS DISTANCEWOULD YOU SAY IT I&

=
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.“7‘

. How MANY BLOCKS?
Q.t YES, HOW MANY BLOCKS? !
A, FROM THE TOP OF THE HILL ALL THE WAY DOWN 70
. WAGNER?
AR ” Yes,
A, ABouT TWO BLOCKS.
0, ABOUT TWO BLOCKS? SO, THIS YOUNG LADY HERF WAS |

"WET STREET, SHE DROVE ONE BLOCK, YOU DROVE TWO, IS THA?®

BETWEEN THE Top oF RANDOLPH HILL AND THE PLACE WHERE Tk

HALF WAY TO WAGNER STREET WHEN YOU TOPPED THE HILL? Sk: WAS
A BLOCK AWAY FROM YOU WHEN YOU TOPPED THE HILL, AND WAG IER
ROAD WAS TWO BLOCKS, IS THAT RIGHT? |

A, THAT WOULD BE RIGHT,

N, ON A WET STREET DURING THE PERIOD OF TIME. N A

| CORRECT? | |

15| MR, ELANNAGAN: Your HONOR, HE’S ASKING FOR A CONCLUSION
19 WITHOUT ASKING FOR FACTS. | OBJECT TO IT,

o0 || MR._WARREN: | HAVE BASED IT ON FACTS.

o1 F GAN: SHE DOESN'T KNOW HOW LONG THE CAR WAS

o | STOPPED, .

5 || MR. WARREN: MR. FLANNAGAN IS TESTIFYING, [ W.LL

o4 PUT HIM ON THE WITNESS STAND,
s | THE COURT: JUST A MINUTE. fVERRULE THE OBJECTION.
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Q, THE QUESTION 1S, IF YOU TOPPED THE HILL AMD THE

; OTHER CAR WAS A BLOCK AWAY FROM YOU DOWN THE HILL, AND

{‘WAGNER STREET WAS TWO BLOCKS AWAY FROM YOU DOWN THE HILL; AND‘

YOU ALL COLLIDED AT WAGNER STREET, THEN YOU ARE BOUND 70 HAVE

 TRAVELED, TWO BELOCKS AT THE TIME SHE TRAVELED ONE, ISN’T

|
THAT CORRECT?

A, YES SiR,

N, WHAT wAs Your sPeep, Ms., Topt?

A. | ABOUT TWENTY-FIVE MILES AN HOUR,

0, § " AND YDU SAY HER SPEED WAS ABOUT THE SAME AS YOURS?

A. YES SIR.

Q. AND YOU ARE STICKING TO THAT?

A, YES SIR,

AR AND YOU LIKEWISE TELL THE JURY THAT SHE DID NOT
"GIVE A SIGNAL?

A, YES SIR,

9, ‘ How FAR FROM WAGNER RoAD -- 1 THINK IT'S WAGNER

ROAD, INSTEAD OF “AGNER STREET AS | HAVE BEEN SAYING -- OR
LET'S PUT IT THIS WAY. HOw FAR FROM THE PLACE WHERE YOU ALL

COLLIDED WAS IT THAT YOU FIRST SAW HER BRAKE LIGHTS?

: A, TWO AND ONE-HALF TO THREE CAR LENGTHS BEFORE THAT,

Q, WAS 1T BECAUSE YOU WERE MOVING AT SO MUCH SREATER
SPEED THAN SHE, THAT YOU COULD NOT STOP?

A No si1r.

120
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2! Q. - WHY cOuLDN'T YOU STOP THEN?
] L~A., | THE CAR WAS SLIDING ON THE STREET.

g*n; WeLL, | UNDERSTAND YOU WERE SLIDING ON THE STREET,
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f“ L . !
' THE REASON YOU COULDN'T STOP WAS BECAUSE OF YOUR SPEED, WASN'T

17?
A, | ‘No siR.
a, | Do vou know MR, ARLIE Key?
A, No sir, ! po NOT. |
1, You NEVER HAD ANY TROUBLE WITH MR. KEY, HAVE vou?
A No sIR. |
Q, You c6ULn NQT ASSIGN TO THIS JURY ANY REASON WHY

HE WOULD COME IN HERE AND SAY THE SIGNAL LIGHT WAS ON, TRYING

TO HURT You?

MR, FLANNAGAN: Your Honor, | onJECT.

" THE_COURT: ' | SUSTAIN THE OBJECTION ABSOLUTELY.

THE JURY WiLL DISREGARD THE QUESTION,
Q. NOW, YOU SAY WHEN THE COLLISION OCCURRED, THE TWO
CARS STAYED TOGETHER? |
A, - Yes SIR,
0, AND THAT THEY STAYED TOGETHER, AND THAT THIS

. GIRL, WITHOUT GETTING OUT OF HER CAR, SAT IN THAT CAR FOR A

FULL MINUTE AND THEN PULLED IT AWAY?.
A, - ~ 'PRETTY CLOSE TO A MINUTE.

Q. AND PULLED AWAY FROM YOUu?

SHORTHAND REPORTER
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A.
n,
A,
0.

.-A'

n.

LOCKED?

THAT'S CORRECT,

SHE WAS IN YOUR PLAIN VIEW, OF COURSE?
VES SIR, |

AND THE CARS WERE NOT LOCKED TOGETHER?
NO .

AND YOU SAY THEY WERE TOGETHER, FUT THEY WERE NOT

‘NO, THEY WEREN'T.

 SHE PULLED AWAY, DIDN'T DISTURB YOUR VEHICLE AT

No SIR. |

How FAR DID SHE PULL AWAY?

ABOUT TWO CAR LENGTHS ,

AND THEN STOPPED? |

VES SIR,

STILL IN THE STREET?

YeEs SIR.:

WHAT DID SHE DO THEN, Ms, Topt®

SHE STAYED IN THE CAR,

Was SHE STILL -- DID SHE EVER GET bUT OF THE CAR?

SHE DIDN'T GET OUT OF THE CAR UNTIL THE LIFE

SAVING CREW CAME.

9,

Dip vou SEE MEN THERE HAVING TO FORCE THE DOOR

OPEN TO GET HER OUT OF THE CAR?

122 IRMA B. LYKINS
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¢

A
0
A
dt
A

STATION TO SEE IF ANYONE HAD CALLED THE POLICE, AND ASKED IF

SHE WAS ALL RIGHT,

Q,

ALL RIGHT?
A.

0.

A..

TRUTH.

Q,

A,

No sir, ] DID NOT.
DipN'T SEE THAT?

No sig.

e

WHERE WERE You? MWHAT DID You D0?

WiEN | GOT OUT OF THE CAR, [ WENT INTO THE GAS

You DIDN'T GO UP TO HER AND ASK HER IF SHE WAS

No SIR.
WHY DIDN’'T YOU DO THAT?

1 poN'T KNOW, [ WAS KINDLY DAZED, TO TELL YOU THE

You SAID YOU WERE NOT INJURED?

No, I WASN'T INJURED. |

WHERE WAS YOUR FATHER AT THE MALL?

AT SEARS.

You WERE GOING TO PICK HIM UP?

THAT'S RIGHT,

THEN WHERE WERE YOU GOING?

BACK TO HIS HOUSE.

AND THEN WHERE WERE YOU GOING?

AFTER | ATE LUNCH, 1 WouLD BE GOING BACK =0 WORK.

DID YOU HAVE AN HOUR TO DO ALL OF THAT IN”

123 | . IRMA B. LYKINS
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A YES SIR, |
‘MR, WARREN: | THAT's ALL., THAT's ALL | HAVE To Ask
‘; THIS WITNESS, | |
4iHE_£QURI: ANYTHING FURTHER, MrR. FLANNAGAN®
MR, _FLANNAGAN: No. | |
| THE COURT: You MAY STEP DOWN. ANYTHING>FUR”HER?
MR, FLANNAGAN: DEFENDANT RESTS, Your HONOR.
THE COURT: 'ANYTHING IN REBUTTAL?
MR, WARREN: No sir. WAIv A mINUTE, Your Hon:iR,

ONE REBUTTAL.
THEREUPON cAME THE PLAINTIFF AND OFFERED 1!(E
FOLLOWING EVIDENCE IN REBUTTAL, IN HER BEHALF,
VERNA KATE SHAW
HAVING ALREADY BEEN DULY SWORN, WA5S EXAMINED AND DEPOSTD AS

1Y

" FOLLOWS:

RE-DIRECT EX/MINATION
BY MR, WARREN: ) .
0, MRs, SHAW, AFTER THE CCLLISION TOOK PLACE, DID

YOU PULL YOUR CAR FORWARD OR MOVE IT UNDER ITS OWN POW:R?

A, No SIR.

-Q, ~IN ANYWAY?

Av - No sIR,

Q. AFTER THE COLLISION WAS OVER AND YOUR CAR CAME

TO A REST, THAT IS, STOPPED MOVING, WERE THE TWO CARS AGAINST

B ]

124
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SHAw - Re-DIRecT

EACH OTHER OR WERE THEY APART?

2

s A - AparT,

4f *Q, DID THIS WOMAN EVER COME UP TO YOUR CAR? )
5 ﬁﬁ: No sIRr, | ‘
; ol MR WARREN: ALL RIGHT, THAT'S ALL.
AAll, HR. FLANNAGAN: I HAVE NO FURTHER QUESTIONS,

o MR.WARREN: ONE OTHER QUESTION,

oll 9. (By MR, WARREN) WERE YOU ABLE TO GET YOUR LEFT-

10/l HAND DOOR OPEN ON YOUR CAR?

all A No sIRr,
1o MR._WARREN: OKAY, THAT'S ALL,
.|l THE COURT: You MAY STEP DOWN. BOTH SIDES A{NOUNCE
" * THROUGH? |
|| MR. WARREN: - THAT’s ALL, Your Howos,
T lﬁr j " LADIES OF THE JURY, WE ARE GOING;IS/IAQEV
. ) . UP INSTRUCTIONS AT THIS TIME. THE EVIDENet” IN
| CASE IS NOW COMPLETE, [ wILL YOU 70 GO

19
20!

91 BE CALLED BACK FROM THE

. '(‘;c
22 70 You; CounseL

AND
23

YOU WILL BEGIN YOUR DELIBERATIONS, IF NOULD

24/
| FOLLOW THE SHERIFF BACK TO THE JURY ROOM, °LE

125 . IRMA B. LY KINS
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19
, EVIDENCE THAT THE DEFENDANT FAILED TO EXERCISE ORDINARY CARE

23 |-

/

IN HEARI G OF

DO NOT DISCUSS THE CASE AMONG YOURSELVES
OR ANYONE ELSE OR REMAIN

ANYONE DISCUS?

]lE;JZHQ{[: LET THE RECORD SHOW, MRS, LYKINS. THAT °
. THE PLAINTIFF HAS OFFERED INSTRUCTIONS NUMBER
1, 2 AND 3; AND THAT THE DEFENDANT HAS OFFERED
InsTRUCTIONS A, B, C, D, E,
INSTRUCTION NO. 1

THE COURT INSTRUCTS THE JURY THAT IT IS THE DUTY
OF THE OPERATOR OF A MOTOR VEHICLE TO EXERCISE ORDINARY CARE:

(1) To keep A PROPEﬁtLOOKOUTJ

(2) To KEEP HIS VEHICLE UNDER PROPER CONTROL; AND

(3) To OPERATE HIS VEHICLE AT A REASONABLE SPEED
UNDER THE CIRCUMSTANCES AND TRAFFIC CONDITIONS THEN AND THERE
EXISTING, REGARDLESS OF ANY POSTED SPEED LIMIT.

AND IF YOU BELIEVE FROM A PREPONDERANCE OF THE

“IN THE PERFORMANCE OF EITHER OR BOTH OF THE FOREGOING DUTIES
THEN SHE WAS NEGLIGENT; AND IF YOU FURTHER BELIEVE FROM SUCH

EVIDENCE THAT ANY SUCH NEGLIGENCE WAS A PROXIMATE CAUSE OF

THE COLLISION, THEN, UNLESS THE PLAINTIFF WAS GUILTY Of
: Y : X j 26 .
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NEGLIGENCE WHICH PROXIMATELY CONTRIBUTED TG CAUSE THE TOLLI‘b

SION, YOU SHALL FIND YOUR VERDICT IN FAVOR OF THE PLAINTIFF,

INSTRUCTION NO, 2
THE COURT INSTRUCTS THE JURY THAT IT IS Th:
" THE DRINER OF A MOTOR VEHICLE RECEIVING A SIGNAL FROM, iNOTHER -

DRIVER T) BYERCISE ORDINARY CARE TO KEEP HIS VEHIGLE UDER

COMPLETE CONTRQL AND TO BE ABLE T AVOID AN ACZTDENT = SULTING
FROM A MISUNDERSTANDING OF SUCH S1GNAL,

ANnD !F‘YO BELIEVE FROM THE/EVIDENCE THAT THE
PLAINTIFF GAVE A SIGNAL PLAINLY VISJELE TO THE DEFENDAMT OF
THE PLAINTIFF'S INTENTION Tb”TU. » AND fHAT THE DEFEND.:NT

RECEIVED SUCH SIGNAL, OR IN AE KXERCISE OF ORDINARY C:RE

SHOULD HAVE RECEIVED IT, AND THAT THQ\;E?ENDANT THEREA! TER
FAILED TO EXERCISE ORPINARY CARE TO KEER HER VEHICLE U:DER

COMPLETE CONTROL,

FHEN SHE WAS NEGLIGENT.
IF YOU FURTHER BELIEVE FROM THE EVIDEN: £ THAT
ANY SUCH NEELIGENCE WAS A PROXIMATE CAUSE OF THE CQLLIS ION,
THEN, UNCESS THE PLAINTIFF WAS GUILTY OF NEGLIGENCE W CH

PROXAMATELY CONTRIBUTED TO CAUSE THE COLLISION, YOU SH:LL

ND YOUR VERDICT IN FAVOR OF THE PLAINTIFF,

¥ INSTRUCTION NO, 3
THE COURT INSTRUCTS THE JURY THAT IF FROM % 4E
EVIDENCE AND THE OTHER INSTRUCTIONS OF THE COURT YOHU FinND

YOUR VERDICT IN FAVOR OF THE PLAINTIFF, THEN IN ASSESSING THE

]27 v IRMA B. L* KINS

SHORTHAND REPORTER
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DAMAGES TO WHICH SHE IS ENTITLED YOU MAY TAKE INTO CONSIDERATI(
ANY OF THE FOLLOWING WHICH YOU BELIEVE FROM THE EVIDENCE TO
HAVE RESULTED FROM THE COLLISION: | ,
1. ANY BODILY INJURIES SUSTAINED AND THE XTENT h
 AND DURATION THEREOF;

2. ANY PHYSICAL PAIN AND MENTAL ANGUISH £ JFFERED

BY HER IN THE PAST, AND ANY WHICH MAY BE REASONABLY

EXPECTED TO BE SUFFERED BY HER IN THE FUTURE;

3. ANY INCONVENIENCE AND DISCOMFORT CAUSED IN
THE PAST AND ANY WHICH WILL PROBABLY BE CAUSED IN THE ¢UTURE;
4, ANY DOCTORS, HOSPITAL, NURSING AND MELICAL
EXPENSES INCURRED IN THE PAST; | |
5. ANY LOSS OF EARNINGS IN THE PAST BY RE:SON OF
BEING UNABLE TO WORK AT HER CALLING;
AND FROM THESE AS PROVEN BY THE EVIDENCE YOUR VERDICT SHOULD
BE FOR SUCH SUM AS WILL FULLY AND FAIRLY COMPENSATE  THE
PLAINTIFF FOR THE DAMAGES SUSTAINED BY HER AS A RESULT OF
THE COLLISION, NOT TO EXCEED THE SUM SUED FOR IN THE MoTION
FOR JUDGMENT,
THE COURT: MR. FLANNAGAN, DO YOU HAVE ANY G ‘JECTION
T01, 2 0r 37
MR, FLANNAGAN: Your HONOR, | HAVE AN OBJECTION [0
NUMBER 1 ON THE BASIS THERE IS NO EVIDENC! TO

SUPPORT IT,
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THE COURT: IT 1S OVERRULED,
MR, FLANNAGAN: ALL RIGHT Now, NuMBER 2, | HAVE NO

‘ ~ OBJECTION TO THAT. AND NuMBER 3, oBJECT TO NUMBER
B 4, suB-PARAGRAPH 4 oF NUMBER 3, ON THE BASIS !
THAT THERE IS NO EVIDENCE AS TO HOSPITAL AND
NUSRING EXPENSE. | OBJECT TO ALL OF NUMBEZ2 5
ON THE BASIS THERE 1$ NO EVIDENCE TO SUPPORT IT.
AND [ ALSO OBJECT TO THAT PORTION OF NUMBER 3
WHICH DEALS WITH FUTURE INCONVENIENCE AND DIS-
COMFORT ON THE GROUNDS THERE IS NO EVIDENCE TO
SUPPORT IT. |
- MR, WARREN: THAT 1S THE PLAINTIFF'S OWN EVIDENCE,
THE _COURT: THE OBJECTION AS TO PARAGRAPH NUMBER 4
AS TO HOSPITAL AND NURSING IS A VALID OBJECTION,
MR. WARREN: I THINK IT 1S, TOO, |
THE COURT: LET THE RECORD SHOW THAT INSTRUCTION
1 WILL BE GRANTED OVER THE OBJECTION OF THE
DEFENDANT ,
INSTRUCTION 2 WILL BE GRANTED WITHOUT OBJE-TION,
INSTRUCTION 3 WILL BE GRANTED WITH THE FOLL.OWING
CHANGE IN PARAGRAPH NUMBER U, "HOSPITAL, NURSING”
1S DELETED, SO THAT PARAGRAPH 4 READS, "ANnY
| DocTORS AND MEDICAL EXPENSES INCURRED iN THE PAST,

THE OTHER OBJECTION IS OVERRULED,

U
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INSTRUCTION NO, A .

 THE COURT INSTRUCTS THE JURY THAT A VERDICT MUST
o '

]
&

41~"NOT"BE BASED UPON SURMISE, CONJECTURE OR SYMPATHY FOR EITHER

OF THE PARTIES, BUT MUST BE_BASED SOLELY UPON THE EVIDENCE
AND THE INSTRUCTIONS OF THE COURT,

THE COURT FURTHER INSTRUCTS THE JURY THAT THE TERM
PREPONDERANCE OF THE EVIDENCE” DOES NOT NECESSARILY MEAN THE
GREATER NUMBER OF WITNESSES, BUT MEANS THE GREATER WEIGHT OF
THE EVIDENCE OR THAT DEGREE OF PROOF WHICH YOU FIND MORE
CONVINCING AND WORTHY OF BELIEF, THE TESTIMONY OF ONE WITNESS
IN WHOM THE JURY HAS CONFIDENCE MAY CONSTITUTE A PRE?ONDERANCE

THE JURY ARE THE SOLE JUDGES OF THE WEIGHT TO BE
GIVEN TO THE EVIDENCE AND OF THE CREDIBILITY OF THE WITNESSES.
AND IN ASCERTAINING THE PREPONDERANCE OF THE EVIDENCE AND THE
CREDIBILITY OF WITNESSES, YOU MAYVTAKE INTO CONSIDERATION THE
DEMEANOR OF THE WITNESS ON THE WITNESS STAND; HIt APPARENT
CANDOR OR FAIRNESS; HIS BIAS, IF ANY; HIS INTELLIGENCE; HIS
INTEREST, OR LACK OF IT, IN THE OUTCOME OF THE CASE; HIS
OPPORTUNITY, OR LACK OF IT, FOR KNOWING THE TRUTH AND FOR

HAVING OBSERVED THE FACTS TO WHICH HE HAS TESTIFIED, ANY PRIOR

- INCONSISTENT STATEMENTS BY THE WITNESS IF PROVEN BY THE

EVIDENCE; AND FROM ALL THESE AND TAKINé INTO CONSIDERATION ALL
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THE FACTS AND CIRCUMSTANCES OF THE CASE, YOU ARE TO DETERMINE
THE CREDIBILITY OF WITNESSES AND THE PREPONDERANCE OF THE

EVIDENCE.,

INSTRUCTION NO, B
THE COURT INSTRUCTS THE JURY THAT THE MERE
FACT \THAT THERE HAS BEEN AN ACCIDENT AND THAT AS A RESU(T

THEREOF YHE PLAINTIFF HAS BEEN INJURED, DOES NOT OF ATSELF

'« ENTITLE THE\PLAINTIFF TO RECOVER, [N ORDER TO RECOVER AGAINST

THE DEFENDANT,\THE BURDEN IS UPON THE PLAINTIFf TO PROVE BY
A PREPONQERANCE 0K THE EVIDENCE THAT THE DEFENDANT WAS GUILTY
OF NEGLIGENCE AND THAT ANY SUCH NEGLIGENCE WAS A PROXIMATE
CAUSE OF THE COLLISION,

AND IF THE JURX ARE UNCERTAIN AS TO WHETHER ANY
SUCH NEGLIGENCE HAS BEEN THUS\PROVEN BY THE EVIDENCE, OR
IF YOU BELIEVE THAT IT IS JMST AS PROBABLE THAT THE DEFENDANT
WAS NOT GUILTY OF ANY SUeH. NEGLIGENGE AS IT IS THAT SHE WAS,
THEN YOUR VERDICT SHAYL BE FOR THE DEPENDANT.

INSTRUCTION NO, C

T@, COURT INSTRUCTS THE JURY THAX EVEN THOUGH YOU
MAY BELIEVE 'kom THE EVIDENCE THAT THE DEFENDANX WAS GUILTY
OF NEGLIGENCE WHICH WAS A PROXIMATE CAUSE OF THE COLLISION,
NEVERPAELESS IF YOU FURTHER BELIEVE FROM THE EVIDENCENTHAT

THR" PLAINTIFF &LéO WAS GUILTY OF NEGLIGENCE PROXIMATELY

/CONTRIBUTING. 'TO CAUSE THE COLLISION, THEN YOUR VERDICT MUST

‘ ‘ | 181 : IRMA B. LYKINS
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