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VIRGINIA:

ARLINGTON GENERAL DISTRICT COURT
CIVIL DOCKET NO.:

TO THE SHERIFF OF ARLINGTON COUNTY; GREETING:
You are hereby commanded to summon:

RESTAURANT EQUITIES, INC., c/o

Lawrence Freedman, Registered Agent
1101 s. Ridge Road, Arlington, Virginia
and , 22202
Douglas Cobb, 820 Harriman St.,Reston,VA

to appear before the Genefal District Court of Arlington County, at ‘the '
Arlington County Court House, Virginia, on: -

January 6, 1977

(Return Date; Normally Trial Date)

at 2:00 p.m. to answer the complaint of:

LAWRENCE P. LATAIF

for non-payment of $_3,500. 00with interest from 8/13/76

together with attorney's fee, besides costs. due by:

Money owed on an assignment of wages
and money due. Said assignment was
executed by L.E.M., Inc. and Laurence
0. Myers and accepted by defendants.

GIVEN UNDER MY HAND:

- {Dat
Counsel for Plalngr{ §rsmwr, Address (Da °)]oseph C. Gwalmey, Clerk

PETER L.
1400 N. Uhle Street
Arlington, VA 22201

BY: Beputy Clerk, Arlington General
District Court

§22-2220 " FOR COURT USE ONLY

App. 1




- VIRGI NIA: v
ARLI‘NGTON GENERAL DISTKICT COURT

- ’ CIVIL DOCKET NO.:

- TO THE'SHERlFF OF ARLINGTON COUNTY; GREETING:
You are hereby commanded to summon:

BEESTAUKANT. EUTTIES, TC., ©fo .
Lesponce Frosdren, [egistored Pgent :
1101 8. Ridga Emad, Azlington, vizginia 22202
pouzlas Ghh, mo'gz erriirn grrmet, Toston, Va.
to appear before the General District Court of Arlington County, at the
Arlington County Court House, Virginia, on:
Junwary 6, 1977

(Return Date; Normally Trial Date)

at 2:00 p.m. to answer the complaint of:

. LANREHCE o LATALY

for non-payment of $_¥%§Qm_with interest from 8/13/38 —

together with attorney’s fee, besides costs. due by:

Nxwy o4nd o m-m&t@mm& of vages and monyy
due. Bald assigooent was cxmcutoa by ..M,
Inc. and Lowwenos O. lyexs and acompted by

Aafmr

GIVEN UNDER MY HAND:

= : __(Datehy—=
&' for Plalntify or Plaintiff’s Address Toseph C. Gwaltney, Clerk
kS ~ LR Lo e ' . :
1400 N. Uile Strest BV:D'l.'puty Clerk, Arlington General
arlé nuton, VALYADA _~ District Court :
522..3210 . FOR COURT ‘USE ONLY

»

App. 1




THIS CAUSB came on to be heard on. the motion of.
plaintiff to dismiss Restaurant Equities, Inc. as defendant and
o add Commercxal Industrial Constructlon, Inc. as a defendant,

- . ;_ IT APPEARING to the Court that the motion should be

Qrantcd, it is,
- l

|' ‘ ADJUDGED, _ORDERED and- DECREBD that Restaurant Equities,

.Inc. 19 dlsmlssed from this action as a defendant and the

’

c1v11 warrant is amended to add Commerddal Industrial Construction,

_ )
Inc. as a defendant. _ K?éé% /. /ci//,//é;/’

5 /dyf’ﬁﬁ;l/é)L/1;4f7ﬁ_,——_~___. °

T
, 1927

JUD G E -
ﬁﬁ? Date{
N |
<
o
i I AS FOR THIS:
k ~
@ :
g ¢

P)EJTER L. STSSHAN ' | S Y o
Counsel for Plalntlff . : . .

OB Iecry )

ISEEN AND EXCEP TO.

E_, bafé «gf “ ///C;’&—
. PATTON ECHOLS JR.

Counsel for Defendant Cobb

Recorded 1n Co=mon Lawx Orcder

Civil EBooXx ilo.

on B seriborar

\ vrere wetan oM@ imEme B TEm e eliSIesAn s Sl v mee e e aggree

App. 2
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" JUDICIAL ADMISSIONS

INTERROGATORIES AND ANSWERS

(DEFENDANT COBB)

Interrogatory 2:

Pleése
(a)
(b)

-{c)

Answer 2:

. (a).

(b).

(c).

state:,

The name and address of your empIOYer;

The amount of time'that yoﬁ have beén’employed
by the aone employer. |

“ The name, address‘ahd telephone numﬁe: 6f your

immediate supervisor.

Commercial Inaustrial Constfuétion, Inc., P.O.
VBox 108, Great Falls,'Vixginia.

I am the Chief Executive Officér aﬁd‘have been
since the corporation was formed in 1969.

Not applicable.

Interrogatory 3:

" Please describe in detail your relationéhip with

Commercial Industries, Inc., and Restaurant'Equities, Inc.

.App. 3
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|
!
|
|

. Please include in your answer the length of time that you have

been’associated with each of the two entities, the position that
you held with them, whether you own stock in either of the
entities, whether you are ah officer or director of the two
entities or have ever been so and any other aspects of your

relationships with the entities.
Answer 3:

|

I have no connection with the companies mentioned.

REQUEST FOR ADMISSIONS

(DEFENDANT COBB)

»>

- Request for admissions # 1 into evidence:

That each of the following statements is true:
(a) On July 12, 1976, defendant, Douglas Cobb accepted
an a551gnment by Laurence 0. Myers and/or L E. M., Inc. in

favor of Lawrence P Latalf in the amount of $3,500.00.

Answer to request for admissions # 1:

(a) The first statement is denied but he admits that
he did receive in the mail a certain paper purporting
to be an Assignment.

App. 4




VIRGINIA:

"IN THE CIRCULT COURT OF ARLINGTON COUNTY

LAWRENCE P. LAfAIF, | :

Plaintiff, :
V. z LAW NO. L19113
RESTAURANT EQUITIES » INC., ’ |

'Defendaht. -;,, Arlington, Virginia

Thé éﬁéié;ehtitléd'@at#ertcame65fo be heard
‘before THE HONORABLBCHARLES'S. RﬁsssbL,'Judge, in thé_"
‘Circuit Court of Arlington County, Virg;nia; on the 5th day
of February,_1979; commencing.atvapprbximateiy 10:35 é.m. 

- APPEARANCES:

FOR THE COMPLAINANT

 PETER L.lSISSMAN ESQUIRE
2305 Wilson Boulevard N
'Arlington, Virginia 22201 f 

MARY P. SILVERTHORNE
' COURT REPORTER
205 YOAKUM PARKWAY. No. 212
ALEXANDRIA, VIRGINIA 22304
(703) 751-5371

App.'-5
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- WITNESS: o

71LAWRENCE1P. LATATF f"",”,16,“~"v 31 3w -
’ EXHIBITS

 NUMBER: IDENTIFICATION:  EVIDENCE:
Plaintiff's Exhibit One 18 o -

~ Plaintiff's Exhibit Two | 23 R

_Piaintifffs Exhib}; Three x2u_.  o e

' FOR THE DEFENDANT:

"Arlington, Virginia 22201

LINDA S. THOMAS, ESQUIRE
1439 Courthouse Road
Arlington, Virginia 22216

M. PATTON ECHOLS, JR., ESQUIRE -
JOSEPH B. HYMAN, ESQUIRE
1419 N. Courthouse Road

CONTENTS

" DIRECT: CROSS: 'REDIRECT: RECROSS

App. 6

MARY P. SILVERTHORNE

(703) 751-3371
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-MR.'S;SSMAN: Here for the Plaintiff, Your
Honor.
‘THE COURT: Good mofning, Mr, Sissman. Is
Mr. Echols here? ‘ |
MS. THOMAS: Mr. Hyman 1s out in the hall.
MR. SISSMAN: May I approach the Bench,'Your.
Honor? |
| _THE- COURT: Yes.
f(Whereupon, remérk§ wefe_madejoff,the record.)
THE COURT: Mr; 5138man,:1 géthér-fhis‘éomes 0n
your motion fof éummary judgment . |

~ MR. SISSMAN: No, Your Honor. That motion has

been denled by Judge Duff. But the matter has been bifur-

cated, and we're hére on a limited 1ssue. And 1f I may

proceed by way Qf:an opening staéemeht,.that may_éiplain
fhings; | o  “ | | |
THE COURT: ~All right.

‘MR, SISSMAN: This lawsult —- I think what T'11
do, is I'11 outline the briéf factuél'issﬁes'fhat‘you‘haﬁe ]
to know to understand the 1ssue that we’re_tryihg this'
morning; -And then I will discuss the.proceduralbhistory,

which 1s a 1ittle bit compllcated.

App. 7.

MARY P. SILV ERTHORNE

(703) 751-35371
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Essentially, Lawrence P. Lataif is an attorney.
in Arlington County.~ He, as a result of some transactions
with Mr. Myers, received from‘Mr. Myers.an assignment, »And
the assignment was for'mpney owed either Mr. Myers or Mr;
'Myers"cerporation, LEM, for work done;vpainting work done
for Mr. Cobb, the Defendant in this case, or Mr. Cobb's

corporation, Commercial Industrial Constructions, Inc.

As you'll hear this morning, there was, Mr. Cobb

had notice o:ﬂthe}&Ssignment§7in fact, agreed to the”aSSignf
ment, andgcentinualiy assured Mr. Lataif'thatvhe would be
'paid. Hdwever; Mr. Cobb saw.te it'that.either Mr{»Cobb or
Mr. Cobt's”corporation paid Myers and‘didnit pay Mr.-Lataif;
‘And so Mr. Lataif brought suit against ﬁr. Cobb or Mr.
Cobb's corporation on the assignment. |

| Now; the narrow 1issue, there are allegations in
this case 1nvolving the circumstances of the assignment
That's not before you today.' | | |

The only_issue beforetyou'tqdayiinvolves.the

misnomer question; IWhat happened 1s, when Mr. Lataif pre-
pared the assignment, ﬁr. Myens -- he was the:man’who was
onedrmoney by Mr., Cobb, nr Cobb's corneration -- he made

out the- assignment which we'll put in as an exhibit.v And

that assignment assigned money due Myers and 1t said,” "Doug

App . '8

~ MARY P. SILVERTHORNE

(703) 751-3371
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Cobb and/or Commercial Industries, Inc."

‘have anything to do with Commgrcial.Indusfries, Inc., His -

| surrounding the aSsignment. And really the sole 1issue is

ﬂ‘karrant against Douglas Cobb and/or Commercial Industries,'

to the Circuit Court. He removed it for his client, but

 tories thé_problem;with’the name, I sucgessfully, over‘opposi

party, Commercial Industrial Construction, Ine. And there

Well, as it turns out, Doug Cobb'was.not, doesn't

corporation 1s called Commercial Industrial Construction,

Inc.

So the real question 1s the factual circumstances

whether the differeﬁce in name invalidates the assignment.
And that's what we're doing here today.

Now, the procedural history. I brought a civil

Inec. Except by the time I'brought_suit Commercial Industries

Inc., which is a Virginia corporation — at lgast, it-was,
at the time I filed sult.-- had changed its name to
Restaurant Equitiés,»Inc.

And, in response, Mr. Echols removed the cause

I think that removes the whole thing.

Ih-Cirquit Court, having found through interroga-
tibn, moved to dismiss Restaurant Equities, Inc. and added a

wés opposition to that:and we were successful, and Judge

App. 9

" MARY P. SILVERTHORNE
(703) 751-5371 . ) . \
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|
Brown granted the motion.

I think one of the things Your Honor might
consider at this Juncture, as the taking of evidence |
progresses, is whether or not the law of the oase is that
Commercizl Ihdustrieé,wInc.‘is here properly. I think
essentially the arguments that you'll hear today are(notldis-
simiiar to the arguments made to allow us to addiConmereial
Industrial Construction, Inc. as a party. |

But, in any event I Just bring that to the
Count's ettention. In any‘event, the point of proeedural

history so far is the Court can be sure we now have the .

'parties we intend to sue before the Court. That's been

taken care of.
And the style of the caseAkeeps appearing as

Lataif versus Restaurant Equities, Inc. But that's not

really’accurate, because they've been dismissed a lorig time

ago. It's Commercial --
THE COURT: Well, it's customary for the Clerk
to continue the same style of the case, even though -- I

think 1t was Jarndice v. Jarndice -~ even though everyone

i1s .dead or gone, the style'remains the same. I don?t think

that isvdetenminate.

MR. SISSMAN: Again, Your Honor, the only reason |

App} 10

MARY P. SILVERTHORNE

(703) 751-3371
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I belabor it is the names get confusing after a while. And

I think you now understand we don't have'to worry about

Restaurant Equities or Commercial Industrial. Just
Commercial Industrial Constructlon, Inc.

Théy're here, and we're happy to be suing them

. "this morning.l We'd be evén happier if they were paying us

our money.

Now, there was: some discovery -- trial was

‘originally set I think back in October. Mr. Cobb had a

- conflict. 'He asked mevto'qontinue‘it.,=We continuédfit to

NdVémber; : o '_‘_::' o Coy

It was then-a.further @otion for conéinuahce,
wﬁiéh ﬁas granted over_my-queétion, and séme,problems with
discovery. I think we substantiall& ﬁrevailed on the dis-

covery question. As a matter of fact, we prevailed all the

way on the discovery question.

It was$§ef agéihvfbr Febp@ary15th. And in early

January Mr. Cobb moved to add as a Crosséﬁefendént;.that

is" a third-party‘defendanﬁ, Mr. Myers. 'Myers; as*you'may

'recall, was the man who made the assignment.

I think the Court should know that a long time
ago Mr. Myers filed bankruptcy. And I believe that Mr.

Cobb had notice, and I believe Mr. Echols knows that Mr.

. App. 11

MARY P. SILVERTHORNE
(703) 7515371
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the defendant in the case have been largely to blow smoke

,;in-what is qtherwise5a5fairly-simple'mattef.‘ In any event,

3 after that's heard, it may once again be right for summary"

Judgmeﬁt. But essentially, that's our‘opening statement.

| Echols.

Cobb had notice.

And I bring that fo the Court's attention'be-
cause I want to bé‘candid with‘the Court. I think thaﬁ
there is a problem with the federal‘gOVernmént under the
Bankruptcy Act. I Jjust want that to be on the record, fhat
I have been candidlwith the Court in that question.

I say that because I think'that the efforts of

over my objectiﬁh,'that_motion to add Mr. Myers as a third-
parfy'défehdant was gfénﬁed; however; uﬁdér the proV1so
that it wouldn't‘delay the trial and that he could get_in
hére quickiy with'counsél;_ And I then moved for summary -
Judgment. |

| And 1t becamejcomplicated, but tbat motion was
denied, although I'm qpt'sure of the reasons. It may haye _

to do with the issue we're litigatihg here today. And I thin

THE COURT: Excuse me just a minute, Mr,

(Whereupon, remarks were made off the record.)

MR. SISSMAN: One more thing, Your Honor. I, due

k

frApp. 12

MARY P. SILVERTHORNE
(703) 751-5371
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" last ueek.denied my motion for summary judgment by letter.

g:anything to do with what we re. here on today.»

‘Because the technical rules of assignment or partial assign-

‘not an’assignment of the money due. It was an assignment of

to the closeness in time of the trial, Judge Duff only

And we haven! t had time to put an order together.' But he
denied the motion for summary Judgment.

MR. ECHOLS: Your Honor, to a great deal of
what'Mr. Sissman says, I have to.say "So Mhat?"' I assume
that Mr. Cobbrheard about Mr Myers going bankrupt I assume
Mr Lataif perhaps got a notice, but that doesn't have

I do not think that Mr. Cobb necessarily -
well, whether he accepted or did not accept in the legal
Sense, the assignment is a matter of fact to be heard by
Your Honor. He certainly had notice and; of courSe, that
is, he did have notice.
| | It was a partial assignment which may or may

not have some relevance,‘if we get beyond this first stage.

ments seems to be a little different than total assignment.

We won't necessarily get to that, but,it was

part of the money that wouid‘become'due, as we understand
it.

THE COURT: Myers' .bill to Cobb was in a larger

App. 13 .

MARY P. SILVERTHORN E
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,uthat time and he would have nothing of 1it. He said that the

man had a right to add an additional defendant Absolutely

and the civil warrant is amended to add Commercial

| Industrial Construction, Inc. as a defendant.

case against Commercial Industrial is not, was not made at
‘that time. You see, if the language had said that Commercial

Industrial was subetituted-for Restaurant'Equities,'then I

than $3500?
MR.'ECHOLSQ ‘That's correct, Your.Honor. About
twice that., - |
| I want to correct any, any mietake Your Honor
might make about the order entered by Judge Brown. That
has absolutely nothing to do in setting up the law of the
case. DBecause that order -- and frankly I tried to, I

tried to force this particular hearing on Judge Brown at

he could, you know, take a non-suit and file over, and it
would be silly to make.him do.that.
So the Srder'as written said that Restaurant

Equities, Inc. 1is dismiseed from this action as a_defendant,'

Now, that language is not to be read at all as_
saying that there wasta~substitution'of'parties. One was
dropped another was added.,_

- But whether Commercial whether there is any ;

App. 14

MARY P. SILVERTHORNE -
(703) 751-3371
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think there might be something of some interest as far as

a decision having been made.

But no decision was made other than that a

plaintiff under the modern rules, has a right to drop

-people and add people'if he thinks he can prove a case

against B and cannot prove a case agalnst A. So we're_
right back as though he.had sued them originally. And no
decision that a misnomer had occurred was made at all.

Now, we woulo stipulate I guess, Peter, 1f you
will, that there 1is a corporation with the precise name |
used in the assignment. Is that -- |

MR, SISSMAN:- I can only stipulate as to the
time I filed the lawsuit, which was in late '76. I don't:
know if there was a corporation, indeed, at the time the
assignment was made.

MR. ECHOLS; All right. we will ask the Clerk
at the appropriate time to bring those books to us, because
they are in the Clerk's Office. The charter's down there,
and the merger of three or four corporations that created
Restaurant Equitiesbis'aiso down there.-.So we can bring'
those up and have a look ‘at them.

One thing'that will appear and we think is

interesting is that Mr. Latalf apparently prepared the

App. 15

MARY P. SILVERTHORNE
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assignment about a week before itvwas.actually signed by
Mr; Myers. This is important we think because any mistake
that was made was‘made by him. Nobody, you know; he could
have pioked up the phone and said, "Hey, what's the name of
your corporation?"” He did not do that.
We have submitted a little hemorandum, and
basically our positionion the case is in that memorandum,
We think the fact will develop as we set them forth there.
We did ask to.have this issue separated really,

because if plaintiff doesn't get by this business of naming

corporation B when he meant to name corporation A, why,

then we don't go any:further with 1t and we donﬂt govinto
the other defenses of the case.

THE COURT: I'm still trying to determine who
1s the moving party this morning. What frames this issue?
You told me it was bifurcated How did it get bifurcated ?.
I suppose there's something in the order which ish't‘in the
file. . | | | | |

MR. SiSSMANt Well, there'saactualiy, there's
no order in the-file.on‘bifurcatioh. But the last --
essentially I guess it was the last procedural step, took
place when Mr. Echols filed his motion to add Mr. Myers

as a third-party defendant. Ve opposed that. And I gueSs

' App.- 16

'~ MARY P. SILVERTHORNE
(703) 751-3371




summary Judgment was really heard a week later.

. 113]

in response to that, we filed a motion for summary Judg-

ment. It came on for hearing the same day.

I believe either at that time, essentlially his:

motion was granted subject to the summary Jjudgment. The

Judge Duff

- took it under advisement.

And I think at the time summary Judgment was

heard 1n late January, Judge Duff I guess ordered that the,

or at least suggested that we keep the February Sth date

for the 1ssue of the name. And we didn't oppose that.

We're ready to go forward on the whole trial

today. I don't think the other side 1s. But, 1f they are,

we'd -1ike to try this case. We've been trying to get this

case on for about two~-and-a-half years.

THE COURT: No one has filed any ‘motion to

frame this issue, I take 1it,

MR. HYMAN: I think to answer your question,

they are the moving party. Thatvis to say, Mr. Lataif is

the moving party.‘AWhat Is before you 1is the seeond, the

second'paragraph stating the defenses'ofvthe defendant,_

which 1s a paragraph that Says that the corporate defendant

- 1s Commercial Industrial Corporation, whereas, the assign-

ment refers to monies to become ‘due by reason of work

App. 17

MARY P. SILVERTHORNE
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performed for Commercial Industries, Incorporated, which 18

or'was at that time a proper corporation.

That 1s, 1t comes, the 1issue 1s, 1is an issue

‘that is raised by the defense of the corporate defendant 
here. And I would say that, that the plaintiff 1s the
- moving party and we have a defense for the corporate derén-_

dant, and that is the party we're concerned with,

So I would: suppose that Mr. Lataif would go

- forward with his case, and we'll make our defense.

THE COURT: . wbuld you agree to that, Mr,

Latalf? | |
| MR. SISSMAN: Yes, Your Honor. We would agree |

that we are the ﬁoving party. We're the plaiﬁtiff, and . |
we're trying}the second defense. And,then we can go on to
the otﬁer gllegations. | -

What I'm, we had a 11t§1§'d1rr;cu1ty, Your
Honof. _i'd like to submit fo the CourthSOﬁe Judiéial_.
admissions. I'm Frossing out some thiﬁgs, and I apologize
for that. Due ﬁo thé.tractoréadé delay, my secretary'gét' _
in late and it got typéd late, and so‘theAexcess got‘fyped;

Essehfially what I would’offervto the Coqrt, I
could elther read it into the record or I éouidljuét have 1t
included in the record. I've taken the defendant Cobb's

~ App. 18

MARY P. SILVERTHORNE
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intérrogatory answers and defendant Cobb's answer to re-

" quest for admission number one, and I'd like it in the

., record, 1f there's no objection. I could offer 1t as

Plaintiff's Exhibit One, or I could just read it into the
record, or whatever,
THE COURT: If there's no objection, I can

simply filé 1it. 4I“take-it‘this 1s-a'transcr1pt out of some

'interrogaﬁories and answers and request for admissions,

_and answers which are in the file anyway.

MR SISSMAN~' That's.correct,'four Honor,

THE COURT: Well, any objection on behalf of
the Qefendan§ today? 'v o

MR. ECHOLS: Wait a minute, Your Honor. I'm
still looking for pitfalls here.

MR. SISSMAN: The crossed out part I would

" not like included@‘bécause it's not ﬁarticplariy relevant.

MR.;ECHO@S:  oﬁ,iyes, Your.Hthr. I wbﬁid,‘yes,
yes. | | - | | |
MR. HYMAN:" I don't have any problem with that,
Your Honof. | |
| (Whereupon, remarks were made off the record.)
MR. ECHOLS: We have no problem with that,
Your Honor. Mr. CbbP will be along,_Your Honor, as soon as

|
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ﬁe comes from Great Falls. And i don't think he took the
farmers seriously, so I 1éft a message to come up as soon
as hg_géts here..'
THE COURT: All right.
MR. SISSM@N:. I would call as my_first witness
Lawrence P. Lataif. |
| THE CLERK: A11 who are going to testify, please
sfand.
o '.,,J(Wheréhpoh,_thé;w1tﬁe33e§ Wefe swéfn.)~ 
Whéréﬁpqﬁ,_“.. | | :
LAWRENCE P. LATAIF
the Plaintiff, was called for exémihaﬁion by his Counséi,
having been first ddly sworn, was examined and testifiéd
as follows: |
DIRECT EXAMINATION

BY MR, SISSMAN:

Q - Mr. Létaif,.would,you piéase?state yourffuli
name? L o .

A R Lawrence Phillip Lataif;

Q | What‘is_ycur offiée addre$S?

A Suite 407 at 1400 North uhle spreét; Arlington,
Virginia. | |

Q What 1s your profession?

App. 20
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A i'm a lawyéf._

Q And where are you licensed, sir?

A ‘In thé District of Columbia and Virginia.

Q Where di% you.go to school?

A Georgetoﬁn‘Law’School.

Q And what degrees-do you héve?

A  I have a JD degree and é Master of Léws degree -

in Trial Advocacy.

Q. . And.how long have you been in the private

pfactice_or'law?

A Sincé,dcfober of 1973.

Q Prior to that time how were you employed?
A I was an Assistant U. S. Attorney in Washington

from 1970 until October of 1973.

Q Now, directing your attention to I belleve it's

September of 1975, did there come a time when the third-

party defendant, Mr.;Myers, executed én.aSSignment'in your

;
o
A
i

office? | .
A Yes,'the%e did.
Q Do you r%call that precise date?
A I béiieve_it was June 18th of 1976.
Q Do you gave a copy of théf:assignment?'
A I have ahe origihal and a copy, yes, sir.

|
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Q The original. Who would mark the exhibit,

Your Honor?'

THE COURT:  The Clerk.

MR. SISSMAN: Could I have this marked Plain-
tiff's Exhibit Cne for identification?

(Whereupon, Plaintiff's Exhibit One was marked
for identification.)

BY MR. SISSMAN:

Q - Now, Mr Lataif, I show you Plaintiff'

Exhibit One for identification. .Could you please identify
N - = - R

-

that document° B

A Yes; This‘is dated June 18th, 1976. It's on
my office stationery letterhead. It's titled’"Assiénment
of wﬁges and Money Due;ﬁ and it's signed by Lawrence O.
Myefs individually and Laﬁrence O. Myers as president of

LEM, Incorporated. .

Q Ahd"do'ngiknoﬁaﬁho'sigﬁehnitzk,i
A Mr. Myerg'signed'it in my office.
.
Q Did hevsﬁgh it in your presence? | |
A He signed it in my presence in my office, yes.

Q "I see. And are you aware of Mr. Myers' cor-
porate capacity with;the'name there?

A He iS»th4 incorporator and I believe he was the
€ _ |
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president of the corporation.

Q | Now, I see in here the name Commercilal Indus-

tries, Inc. as being the party from whom, the debtor in

'this case, Is that correct?

A The assignment 1s directed to Commercial
Industries, Inc. and/or Doug Cobb.
- Q Now, where.did you get those names?

A " Those names came from Mr. Myers during’the

. course of our discussions. He had been in my office

approximaﬁely a week éaflier ahd madé some fepresehtations
at that ﬁimé and had 1hdicatedvto me.for‘sevéral months"b
running,tﬁat hé was owed some money by fhe individual that
he waé doing fhe post office job for. I believe he was a
subcontractdr who was paintihg the post office in Merfyfield
doing pért.of the painting job.

Q   AAnd sqi§his'money_waé 6w§dlto him b& whbm?'

 A - By Doﬁgfcobb."Mr. Myéré‘mgdeVit clear tb,mg

that as far as he was.conéerned_he was working for Doug

Cobb. And when I came to draw up the assignment, I asked

him to provide mé with the name of the:corporation thaﬁ'Mr.
'Copﬁ wés using, and tﬁat's the name that'Mr. Myers'gavéA”
me af that time, | |

Q After yéu got the assignmenﬁ in June of 1976,
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did there, did you contact Mr. Cobb immediately?

A No, I didn't., Mr. Myers asked me not to
because he was in ef?ect in the relationship of an employee
of Mr. Cobb, And Mr. Myers was trying to ralse the money
to‘pay me through other meons, and he asked me not to
contactnCobb until he had an opportunity to try to raise
the money to pay me, so that there would be no need of Mr.
Cobb-knoming aboutvthe indebtedness or the existence of

| .
Q  Was Mr Mvers able to do that that is, to

raise the money?

. A No, he was not.

Q And did there come a time when you contacted
Mr. Cobb?
A There did.

Q Now, did how did you know how to get in touch

with Mr. Cobb? - ; PR 1,'- : !

A, ‘Mr. Myers gave me his telephone number|I be-

" lieve, and I also verified it through the telephone book

where. Mr Cobb's home number was 1listed.

Q And did you in fact call this number°
I
A Yes. . challed and_spoke to Mr. Cobb about the
situation. %
App. 24
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Q Did he identify himself as Mr. Cobb?
A Yes.
Q And when you say "spoke to him about the situa-

tiOh," what do you mean?

A At that time, because of the situation --

Q Excuse me. Do you recall the date that you
talked to him? - | |

A July 12th.

Q _-#off;gjsa | |

A of 1976. _I'spoke t¢ him and qiécusséd the
situﬁtion with him, Qéfified the fé¢t fhater: Mjérs was
in fact working for him, verified the fact that the‘pﬁst 
ofQice Joﬁ was virtually completed. It was during that
phone conversation that Mr. Cobb told me that Larry Myers
had $7,000 coming to him. |

Up until that time, I'm not sure that I knew.

I knew it Qas in excess dfv$350Q, wh;éhgwas_the amdunt of
the assignment, but T dfdn't know how much.

Q And what was, was any agreement reached in this

conversation?
A Yes. I don't recall whether I_reéd the assign-

ment verbatim to Mr. Cobb over the phone. But I know that

I at least identified to him the amount of the assignment,
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' immediately disburse the amount over: $3500 to Larry. And

to whom 1t was directed -- namely to him personally and/or
Commercial Industries, Inc. —- and the amount of it, of
course.

And he said thaf that was fine and that he would
be willing to disperse-fhe money to me. I asked him to
whaﬁ address he wanted_the assignméﬁt sent, aﬁd he gave me
the post office boi that it was eventually sent to that same
day.

We had some discﬁssion during that phone
conversatipﬁ-aﬁoﬁﬁ the féct thaﬁ Larry_MyerS'had coming to.
him more ﬁohey than the amount of the a§sigﬁmént. And I
raised that issue with Mr.. Cobb, and he indicated that.he'd
bé willing to handle it‘in anj way that would be convenient
for all the parties.

I made 1t clear to him that he did not have to

send me the whole $7,000. Although, if he did, I would

I later that same day dictated a 1etﬁérito Mpr. Cobb, which

I sént to him certified mail; return_reCeipt-rquested.

Q And do you have a copy of that letter?
A Yes; I do.
Q May i have this letter marked as Plaintiff's

Exhibit Two for identification?
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“July 12th, 1976 to Mr..Cobb directed at the post office

(Whereupon, Plaintiff's Exhibit Two was marked
for identification.) | "
BY MR; SISSMAN:
Q For the record, can you identify Plaintiff's
Exhibit Two?

A Yes. This 1s a photocopy of my letter of

box 108 in Great Falls, Virginia, which he had provided
me. of coursg;tl don't have the original of that lettér,'
since I séntlit‘to_Mr.‘Cobb}. But stapled to the bottpﬁ of
1t is thé originai feceibt andnfetﬁrﬁ5réceipt fr6m"the
post office. | |

Q Thank you. Along with Plaintiff's Exhibit Two,
was anything included?

A | The, the assignment or copy of the assignment
was ihcluded iﬁ the; in the letter, I believe the letter
reci@es that fact;

Q Now, did!there come a time when you had occasion

to again contact Mr.;Cpbb or -- excuse me. Did there come

a time when there Wa; any_subsequent c§ntact with Mr. Cobb?
| A Accordiné to'my.files, my next contacﬁ with

Cobb was on August Sth, 1976.-'And folloWiﬁg that phone

conversation, I dictgted a memo to my files which

|
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.memorialized that phone conversation that I had with him.

,cated that the post office job had been completed and that

he received Larry Myers' final bill this morning. Cobb

- he would takemcare-Of me and insured me that the amount

Q And what was the substance of that conversation?
A Well, my memo indicates that on Thursday,

August 5th, 1976 I spoke to Doug Cobb by phone. He indi-

indicated that he would bevin a position to disburse money

to Larry towards the end of next week. He indicatéd that

of the assigﬁﬁenﬁywould be diSb@rSed.separately tp me,

and a éheck.madé payable eithervfdfmé or to ﬁe and Larry
Myers Joint;y. He:states he would make a separafe check
for the balance due to Larry Myers payable tq Larry only,
8o that Larry would have some funds éVailable without Ehe

necessity of my signing the check.

I suggested that he make my check payable to me | °

directly_and.solely and note Qh the bbttomfof'it that 1t was
for Larry Myersi Hé}indicated thatvﬁhié wés.a goéd 1déé»"
and would do it. : | | |
| | Q Can I ha&e this marked Piaintiff's Exhibit
Three? | |

(Whereupon, Plaintiff's Exhibit Three was

marked for identification.)
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N : . BY MR. SISSMAN: |
2v, Q Noﬁ, yhat you have Just'read 1s Plaintiff's
3 Exhibit Three?
4 | A Yés, it 1s, sir.
5 Q. _Aqd waslthat memo made in your ordinary
| 6 | course of busihess?
7 A Yes, 1t was.
8 Q And are you the custodiah of this record?.'
9  v.':“A”  Yes. | |

" | and/or transcribed at or near the time that the event took

10 Q And was 1t dictated at, or was it dictated '
2 | place?
13 i | A Yes, 1t was.
14 _ Q Okay. During your conversation, doés this.
15 memo or does your membry indicate 1h any way that any
w6 mentiéh was made about problems Qith the ass1gnment?
PR | A V'None whatsoever, | |
'lé :"' Q Was any ﬁehtion”made in this'diécussion about
i97 . the name Commercial, the name of the corporation in the
'50 " ' assignment? o |
i '@,_ A No, notvét allf' Doug Cobb, during my phone
22 E conversations with him,'seémed to corrbborate what Larry
 23 Myers had fgld me in my office on numerous pccasions. Which
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was that he, 'Larry Myers, worked more for Cobb than for

any corporation.

And Cobb led me to believe that that was true.
That he, Cobb, was in complete control of the situation.
And during my first phone conversation'when I read him the
essentials.of thevassignment, he did not indicate he had

ény.problem with the way it was worded.

Q Do you have the next communication with Mr. --
A [Yes, T do.
Q .Let me get 1t identified I would like this

identified as Plaintiff's Exhibit Four for identification;‘
(Whereupon, Plaintiff's Exhibit Four was
marked for identification.)
| BY MR. SISSMAN:

Q Thank you. I Show you Plaintiff's Exhibit Four

for identification. Can you 1dent1fy that?
_nA»* -Yes.i This is the original of a letter I sent

to Doug Cobb dated September T, 1976 |

Q_ I notice there s some red writing on the bottom
o£ tnat; Was that in the letter when you sent 1it?

A No, it was not.

Q I see. Now, what is, what is that letter?
A Well --

. " ‘ ‘:
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Q Can you summarize that letter?

A It's very short. I can read it. It says,

"Dear Mr. Cobb: Since our last telephone conversation on

July 12th, 1976, I have as you requested been waiting

for payment from you on behalf of Larry Myers. You
indicated on that,occaéion that you were expecting
approximately $7,000 for Mr. Myers and that you would diga'
burse to me the amount of the assignment which you ac-
cepted some time ago.

o As Ijment1oned to you OVer the_phdné, I have

held off taking-other action to coliect this fee because

of your kind agreement to disburse the funds in accordance
with 2he assignment. I would apprecliate knowing how
things stand, if payment willl not be forthcoming during
the month of September. Sincerely yours," and I signeé
it. |

| And‘this 1eﬁtér was sent cértified maiilfeturn
receibt requested and.was sighed forvat the destihatidn
poinﬁ."And then a few days,late¥, I don't rea11y.feca11

exaétly how much latér;’the 1ettef,.the originai letter

‘came'back to me in the mail with'the-hahdwritten note

frbm Doug Cobb on the bottom of 1t. |
Q And what was in that note?
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A The note which is itself undéted.says, "Dear
Mr. Lataif: Larry Myers indicated the account had been
settled, and we paid him in full on August 13th, 1976. I
had and have complete falth in Mr. Myers, and assumed you
two were in agreement. Sincerely, Doug Cobb."

Q Now, prior to the time at and prior to the
time of receiving that communication from Douglas Cobb,

had there been any indication that Douglas Cobb or his

corporation was troubled by the wrong name of the corpora-

tion? | |

? | ”Absdiutély'not.  In faét; inffétrqspééﬁ,I
could see that my previous contact with Mr. Cobb had been
on August 5th, as the memo iﬁdicated. And my letter was
dated September 7th telling me that on August 13th, a

week aftgr I had had my last phone conversationvwith Mr.

- Cobb, he disbursed without my knowledge and without éaying

ahything to'ﬁé the_fﬁll améunt of_thé mdﬁey due;'éhd‘he.
paid'it}difectly'to“Mr.vMyers. N | | | |

Q , what_ifﬁanything'would'ypu'have done, ﬁéd'it‘
been broughtAto your aétention that~the'as$ignment'was.
invalid because of the ﬁrong name?

A Well, if he had --

MR, HYMAN: Your Honor, I think I object to
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1 ‘that duestion.( i don't_sée that,vthat the answer has

2 | any relevance. Nor do I understand exactly what he 1s, he

'3  1s asking. He's asking I belleve what the plaintiff would

4 have done some time 1n the past 1f he had known certain

5. facts. Aﬁd i1t seems to me that, that that 1s scarcely a

6 statement of fact that's belng asked.

7 ' There;s no possible way to verify what the

g plain;iff would have done. And it would séem to me 1t was

9 ? . an lmproper question.

TR - = ‘MR.:':'S._ISSMAN': "x'qur. Honor, 1t's ‘re]_.e_'v'.ant_ because|

S i I think oheéf.fﬁe;i;sqes'here:that ﬁe}fé tfyiﬁg'to sthfis

12 | essentially esﬁoppel, and I think wé.fequire reliance. 
" 13 | AndlI think what his answer will show -- he will testify

14 " that he would have either had Myers reexecute the assign-

15 ' mentbcorrectly and timely with the right corporate name;

16 5 ér e;se, he WOu1§ havg taken 1mmediate steps against Mygrs.
e :! | L Aﬁ&fIrpﬁink that the ngposg_gf_fhat-question,
18 -.j€~‘ the‘feason it;srelevant~is't6 shoW“thaﬁ he'felied éﬁdihé_

19 'Lji waé lulled by.tﬁe’action of Cobb.b Bécéﬁse Cobb told him,
59 . I "The assignment's fine and_Ifll take care of you." And

. | I think that - | |
“.22 THE COUR?: The objection.is overruled.

23" THE .WITNESS: Well, had M;-’. Cobb'said'anyth.ing
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about the gssignment,~at that time my relationship with

Larry Myers was strained but he was still cooperating with

me, and I would have asked hiﬁ to execute another assign-
ment with the, with a different name, 1f that's what Cobb
had requesfed in order to honor the assignment.

BY MR. SISSMAN:

Q If Myers at that point had refused, would you

have taken any other steps?

A Yes, I would have. The amount due under the

- assignment had been accumulatihg for about nine months,

had been due and owing. And during that peribd of time,

because of the things that transpired between Mr. Myers
and his stepson and his wife.and his stepdaughter and my;
self, I felt -- well -- I would have taken other steps to

protect the fee and to attempt to get it from Mr. Myers

'in the event that Cobb had'indiéatéd that he would not

disburée to'me; w v
‘And*I'wouid haﬁe'consiaeréd'$ome kind of

garnishment of,attachment"action;ﬂﬁi would have considered

- a lawsuit, whatever else_would have been available to me

at that time.
MR. SISSMAN: Your indulgence, Your Honor?
I have no further questions.
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reflect that Larry Myers and perhaps other members of his’

. a few’ days before June llth I either would have prepared

‘one. week prior to its execution." Is that a true state-

CROSS EXAMINATION

BY MR. ECHOLS:

Q Mr. Lataif,~when precisely did you prepare-the
assignment? ‘

A Precisely, I'm not sure. I think -~

Q Within a day.

A Pardon?

Q ‘Within a day or so.

A 'l'm“hot I can't answer that questioh positive-

19;' I can tell you that it's dated the 18th My notes

family had been in my office exactly a week before that on
June 1llth, when Larry at that time signed a promissory
note for that same ‘amount of money.

So that would indicate to me that, assuming I

prepared the promissory note either that day or within'

the assignment simultaneously or would have prepared it
sometime in the week between the 1lth and the 18th,
Q . Let”me'read your.interrogatory answer. You

say, "The assignment was prepared by my firm approximately

ment?
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A That's my best recollection.

Q All right. Now,'he told you he nas working on
the post office in Merryfield.

A I belleve it was in Merryfield.

Q All right.- Do you have, do you happen to

have the promissory note that Mr., Myers signed with you?

Q Do you have 1t with you today?
A Yes, I do.

MR. SISSMAN: Can I inquire into the relevance

of'tnat? I gueés there's no pending question. _
| THE COURT: No pending question, and he volun-
teered it as a part.of his last answer. So I don't know
that you're in a position to object to it. It wasn't
elicited by any question from the defendant,.
| BY MR ECHOLS

Qﬂﬁﬁ The assignment was about June 18th And you-

m;'notified Cobb of 1t July 12 by phone. Is that right?

‘AL .That's,correct-
‘Q Aﬁ&'¥-ﬂ |
A _By'phone?e‘
Q  Hun?
.'A i Byfphone;
| App; 36
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Q | By phone, ana you folloﬁed it with a letter of
the same dateén

A Thét's correct,

Q And you were informed that Myers was paid on
the 15th of August or thereabouts?

A On the, sometime after the Tth of September I

was informed by Mr. Cobb that Mr. Myers had been paid on

13 August.
Q 13th of August.
N (Wﬁeréupon,'remérks were made off the record.)
Bilmh. ECHOLS: .
Q Did you, did you try at all to call.Mf. Cobb -

prior to preparing the assignment, so as to verify the
employment of Myers or the name of the corporation or
anything like that?
A No. .-
o (ﬁhereupon;'remafkslwergfmade_bff the recofd.)
_T;,.BY‘MR.QECHOLsiyv" ' e
Q >;, All_fight;:ﬂYQu did ndt fééil& take any -
stebé to check:tﬁe-hame'df ﬁhe cOrpbfatién 1n'any.fashion;
1including not calling Mr. Cobb; is that right?
A To me, at that time the name of the corporation
was, waé fneidental. - It was, acdording to Mr. Myers, Doug
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'asking me not to.‘ He had been telling me for a rather

'lengthy period of time that he was attempting to get the

upset over the amount due and the 1ength of time it had

3ibeen due and some of the things that ‘had transpired I

wf ~he ‘had been working for Cobbvfor a number of years on

Cobb that he was dealing with. And no, I d4id not make any

independent efforts until I spoke to Mr. Cobb on the 1l2th

of July.
MR. ECHOLS: All right. That's all.
REDIRECT EXAMINATION
BY MR. SISSMAN:
Q . Why didn't you call Mr.‘Cobb prior to preparing

the assignment?

A Well, as I -indicated previously, Larry was

money together to pnay me or at least enough of the money
that was owed at that time to show good faith on his part
for the work that had been done.

And I felt as much as I was concerned and

felt it was fair to wait whatever the time was, the extra
couple of weeks —- I guess it was a. month a day short of
a‘month f— to give Larry the opportunity to raise'the

moneyyindependently.

“Because he seemed, he had indicated to me that
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- different jobs; and that he was very much afraid that if

.Cobb found out that he was in financial difficulty, it

would jJeopardize his ability to get future contracts from
Cobb on other Jobs..
And I felt that that was a reasonable feeling

for Mr. Myers to'héve.. And so I held off for about a

month.

Q I would show Counsel Plaintiff's Exhibit One

through Four, and I would at this time move them into

evidence.

_‘MR.‘ECﬁOLS:’.YOUr anor, i ddh'£ have any‘ob-‘
Jection to One, Two and Four. I think that the, thé in-
house memo made by somebody to himself, he's'already
testifiéd to the content of it anyway and I didn't object

at that stage. But I don't think that's a proper written

‘exhibit.

17;:..u s

~

MR. SISSMAN: I belleve that comes within the

”businessfrecdrd éicéption,'gnd I believe I laid the founda-

THE COURT: I think the objection 1is moot, it
having‘cdme in verbatim, so.I'll accept it{-' | |

MR. SISSMAN: Thank you. I have no further

',' questions.
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lHE COURT: All right, You'may step down, Mr.

— Lataif.

(Whereupon,,the witness was excusedt)

MR. SISSMAN: If I may have your indulgence
for a moment, Your Honor?

THE COURT: Yes.

MR. SISSMAN: We would at this point rest Your
Honor,.on that issue, of course,

MR ECHOLS Your Honor;'I'd move'to'strike

Fifor the reasons set forth in the memorandum that we. fur-

" nished the.Court already. It's not ajmisnomer.

If he had signed an assignment of funds due
General Motors to General Mills, General Mills could have
said nice things over the telephone. And, frankly, I'm

sure that when' when Lataif called Mr Cobb on the 12th of

5~July, Cobb not. having then seen. the assignment Cobb assumed ’
~ the thing named the correct corporation.v I don't think .

. there's any doubt about that.

But'then wetwould get at the very best an oral

promise to be bound for the debt of another, is what it
:'amounts to. Actually, I don't think Cobb ever found the
.name“of'the corporation was wrong until this litigation

~began. It still doesn't make any difference.
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23 -

An assignment, as we point out in our memoran-
dum, 1is a very, very technical sort'of-thing. It's an

odd ball. It makes a man bound for the debt of another,

It makes him pay in a direction that he would not neces-

~sarily choose ‘to pay.

And if you're going to live by the sword of a
strong document like thls, a pecullarity in the law really,

then you have to do 1t correctly. He had a week 1in which

,.to determine it He could have found out the name of the

»corporation without without in any way imperilling Mr._

Myers' painting contracts with the corporation.  But he '
didn't. ' .

Myers thereafter -- at least Counsel says and
we'll put 1t on later -- Myers went into bankrﬁptcy, and

so 1t's an unfortunate chain of circumstances. But the

point is there and we had -~ I won't just read the memoran-

“'dum to you.

" If Your Honor wou1d take a few moments to take

".a look atxit, I think the arguments are made. It's, it's
nobody's, 1t's nobody's fault but Mr. Latalf's that it

wasnttvdooe correctly{’ It boils down to that.

~ And ae”far as his being able to get another

" assignment out of Mr. Myers, that's neither here nor there.

' App. 41
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It wésn't done, and the recipient of the assignment cer-
tainly had no obligation to tell him‘if, indeed, he knew
himself.

MR. HYMAN: I'd just like to add one thing t§
what Mr. Echols has said. In this memorandum we cited
case 211 Va. called Récﬁweil versus Allman. And I call
that to your attentionAbecause Mr. Sissman likes to refer
to this as a matter of misnomer, And I think it goes wéll
beypnd misnomerav'

And in'the Rotkwéll'éasévtozwhicth'reref, a
plaintiff hadtbfbﬁght sﬁit agaiﬁét an‘admiﬁistrétor'whq
had been improperly appointed. Having later disCo#éfed
that the administrator he had sued was 1mpr§per1y appointed
and chose, sought to substitute administrators who had

been properly named and chose to do it on the basis of

. misnomer,

...~ And ‘the Court -said that'the narrow issue pre-

;Léentéd.on this éppeal is whether the name_iﬁ?OIVement as

' applied waé avmisnomer; And then they'went on to Say_that
" under the facts of‘thé caéé there was no misnomer, and

E misﬁomér 13 atmistake.in-name but not in pgréon. Here the
_wrong'peféon was'nﬁmed; aﬁd cannot be cofrected in a matter

- of misnomer.
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1Y another party:‘

case here. And that is, it was not a matter of spelling

‘'a name incorrectly. It was not a matter of a mistake of

o ment_and tostreatwthejparty'named‘in'the assignment as

‘the wrong debtor is a minor matter and that we will simply
. read in the place of the name that weiset out in the assign-

jment the name of a different person.

““that was used in the assignment and that was not the’

.runame of the corporation that was managed by -

And that seems to me to'be‘quite'clear to the

that kind that couid be disposed of by what 1s called the
principie ef idem sonans. For example, you couldn't say
what it sounds 1like.

But here what we are proposing on the part of

the plaintiff is to ignore the party named in the assign-

And we are saying that we have named the.
debtor and we have designated a debtor, but we designated

the wrong one. And we think that the fact that we named

And there was a corporation which bore the name

: THE COURT- That 's not in the record

MR. HYMAN: I beg your pardon? |

s THE-COURT{ That's not in the“record.
MR;VHYMAN:rith as yet, but I think it will be
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Anyhow, on that basis, we would say that we
would go well beyond the question of misnomer here.
And that since Mr. Lataif 1s a lawyer and since he has a

responsibility of drafting the document himself and since

'the maglic of the, of the assignment depends on the accuracy

certainly of, of 1ts name, we feel under the circumstances

 that no case has been made to hold Commercial Industrial,

Commercial that 1s,- Industrial Construction liable here.

And the suit should fail on, that account

THE COURT I think 1t might be of some sig-
nificance as to whether this is a misnamer or not, as to
whether there did in fact at that time exist a corporation
with the exact name that was used in the assignment. Since

that's not a part of the record, I will deny the motion to

MR. ECHOLS: Your Honor, may we ask the Clerk

'_;” or'the]Baiiiff;to‘éetfus charter heeks 58'ahd;75 from down

'"‘in the Clerk 'S Office°

THE COURT Ask Mr. McGuire to go get that.
. THE CLERK: What's the number, sir?

MR. ECHOLS: 58 and 75. Send your strongest

- man. - .-
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L*&_corporation.

books arrive?

';'.here and maybe Cobb will arive

'”first charter book 58, page 278 which is_the articles of.
_incorporation of Commercial Industries, Incorporated

-.has produced charter book 58 from the records of the Clerk

:'of'this Court and the Court will take notice of the content

THE CLERK: All right, Your Honor?

THE‘CQURT: (Nodded yes.)

MR. SISSMAN: I would, in 1light of Your
Honor's comment, I would likedto.direct your attention to,
in our Judicial admissions; interrogatory answer number
three in which the defendant Cobh, who is chief executive
officer of the defendant here,'says he has no relation at
all --

:THEACGURT:_-I.Saw,that.

MR. SISSMAN: -- with the other misnamed

THE COURT: Do you want to go forward with some

testimony at ‘this time, or should we take a recess til the

MR. ECHOLS: Take a recess until the books get
(Whereupon, ‘a brief recess was -had.) y

MR ECHOLS Your Honor, I would show you

THE COURT'. Let the record show that:the Clerk

App. 45--
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of May, 1971. All right.. e

TfChartér'book775ﬁﬁbﬁmen£ing at pagé'155‘i§fﬁa£her long -

merger documents: But they wind up at book 75, page 169

notice, I would like the Court to also take notice that in

  none of those documents does the name Douglas Cobb appear .

of 15, particularly page 278. Copiés of this can be
placed in the record, if later needed, to make up the
record.

But the original book at that page shows
articles of incorporation of Commercial Industries, Inc.
And the daﬁe on it 1s April 29th, 1971. And the State
Corporation Commission issued it on the 20th of May, 1971 -4

12th of May, 1971 and recorded in the Clerk's 0Office 20th

"..ﬁﬁ? ECHOLS: ”ng:,HonorQ,and hefé is the, in

with the certificate merging this corporation, Commercial
Industries, Inc., into several others to make Restaurant
Equities.

THE COURT: The Court will take notice of those
'docﬁmenfs,also},?' - | -

. MR. SISSMAN: As long as the Court is taking

or Lawrgnce Myers or any of‘those people.

' THE COURT: All right, sir.

MR; SISSMAN: - I would say further, Your Honor --

App. 46
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THE COURT: Let me finish this.

MR.SISSMAN: Yes, sir.

THE COURT: This is charter bock 75 beginning
at page 160 and ending on 168,7followed by State Corpora-
tion Commission certificate on page 169 showing merger of
two foreign corporations.

MRt ECHOLS: That's a little tricky, Your
Honor. There are two foreign corporatlons and these
domestic corporations.. . -

THE COURT'. And certain domestic cofporations,‘

'];one of which is Commercial Industries, Ine., are all

merged into Restaurant'Equities, Inc. as.of November 23rd,
1976 -~ November 15th, '76; recorded in the Clerk's Office
November 23rd, 1976.

MR..SISSMAN: I'm in a difficult\position. I

don't "think it makes any difference if 1t was in effect

:yfAnd so I, don t want to overstress it ‘but I suppose I
'Qﬁshould argue - that although it may have been active Virginia
'[ corporation,,l think the only way to.really;prove it

: wculd'be to'have-the-annual'report.

I.dcn'tvthink there’s enough before this Court,

although thene”Was evidence there was a corporation es-~

_ tablished in 1971 by that name, and that it merged later.
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I don't know 1if the Court knows it was in existenoe at the

time that the assignment was made. I don't think it's

real”important. I don't know as it would have to decide
that, but I'd like the Court to understand our position on
that. |

MR. ECHOLS: Your Honor, I'd simply respond and
say that Your'Honor knows very well that the State Corpora-
tion Commission would not allow.a merger of a domestic

corporation unless it was in good standing. *So that, it

’Ucertainly was in good standing November 15th of 1976 or

"h”the merger. would not have’ been allowed.

You have to pay all your fees, all your back
charges, get a%l your reports in in order to be allowed to
dissolve, as a matter of fact, or merge or anything else,

So actually this is, I think this concludes

‘:3 our case, Your Honor. Because under our view of the case,
_we don't think that these other peripheral things make any
R difference. We have Mr. Myers here, but I don't know what

" he could offer.

THE COURT: All right, sir. The defense rests,

“and i'llibe‘glad to'hear your argument.

" Now, Mr. Sissman, you didn't get a chance to

_ respond to the motionﬁto strike, which'is based on -~ I

App. 48
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guess that's really their whole submission. So I'll be

glad to hear from you at this point.

MR. SISSMAN: Thank you, Your Honor. Let me
start out, well, let me start out by saying that we, too,
have briefed the'matter. And there 1s, our effort 1s 1in ouj
memorandum_in.support of motion for summary Jjudgment. And
that's 1n the file, and we rely on two cases.

I would like to start out.by bringing to the '

attention ofzthefCourt-the,Rockwell case, Rockwell versus

:Allman,‘which they cite. -And not only do.I believe that

'iYcase doesn't support their theory but ifsanything,iit

supports ours.
I in fact brought'it to the Court, -because I
think if the Court reads it the Court will come to our view
- THE COURT' All right, sir. Go ahead.

MR SISSMAN All that case, it's clearly

'n'written between the lines of the statute of limitation_

itqproblem The wrong administrator got qualified Turns out
H\the“courtfdidn't have-Jurisdiction'to appoint him as ad-
.ministrator of the estate and by the time the, the, you
:know, it was found out the statute had run on the real
”badministrator who was floating around in’another county.

. That really involves the issue that Mr. Echols was talking

App; 49
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g“In this case, I don t think there s any question as to

E which person. .

'f-that involved a life. insurance policy.

Jl_policyatc the wife. And,there was an assignment, in the
M assignment there was. a mistake in the amounts of the life

'insurance,policy;-and-it wasn't clear about the number of

about earlier, the pleading case:
| In.that case, there was an attempt to sub-
stitute parties.. In this case what we did was drop one
party and add another. |
And what that case says, I think there's a
sentence in there in the last, second to the last paragraph;
that misnomer talks ahout the person; not parties. You

know, who is the person that you're-trying to talk about?

' There aren't too many assignment cases; I
think Mr. Echols' memorandum is correct. However, there‘
1s one that I think we found. They don't like that, of
course, but I think this 1s really governed by the law of
contracts.

The case which I have here 1s Fidelitx,Mutual

”'_Life Insurance Comgany versus City National ‘Bank of Falrmont

y

It s a Federal Reg_rter case from West Virginia. And

There had been assignment of the life insurance

t
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I think the Fidelity case binds 1t.

the policy, so there was some confusion.

But the Court there said that the, and in fact

the life insurance-company's rules, that 1s being on their

forms and a duplicate, had not been followed. But there.

the Court said that that didn't matter; the assignment was
valid.
"Any language however informal i1f it shows the

intention of the owner of the chose in action to at once

' transfer it, so that it will be the property of the
jav transferee, will be sufficient to vest the title in the

s'assignee. No particular form is necessary.

While the chose 1n action must be.identified,
no greater particularity is reouired than 1s actually
necessary to do this, with the aid of the attendant and
surrounding circumstances.". \

: Essentially, contrary to Mr. Echols' or Mr.

"1”Hyman s assertion - I forget which made it ~- this 1is not
zithis is not, assignments do not require the formality of
"Ydeeds and wills. It 1s not_magical. It doesn't even have

.to be written.; It can be oral. The key is identity.

o And I think the Fidelitz case 1s illustrative

»»ofltﬁat.s I have that~ivKour Honor wants to read 1t. But
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'-contract in the’ wrong name, 1s bound by 1t. fSo we know,

fm;assignment 1s merely a contract It's got a third-party

10

1]' 'beneficiary aspect to it, but it's a contract It's

15.
. with the name.

7.

",,collection from Volume Six of Fletcher 3 Cyclopedia of
G99 | Cogporations, which 1s a treatise on corporations. And 1t
~says that 1f you make a mistake 1n the name 1n a contract of

a corporation or 1n fact 1f you give land to a corporation

_ Theetransfer is still.malid. And 1t seems to_me, Your Honox

I think that what we do 1s we look to the law
of contracts. I have looked high and low for some cases
oirectly on point, and I have not been able to find some.
However, thls apparently frequently comes up}in the area of
contracts.

I might add, there 1s a Virginia case which
we cite in the memorandum called Societzlversus Diggs in

which 1t says that a corporation, even 1f 1t makes a

under contract law.
And what, the law on contracts 1is very clear.
There's a Virginia case on point that says we look to who

the party in interest 1s, not whether there's a problem

And in fact 1t's been held and ‘I have here a

.- but you use the wrong name,~that doesn't make any differenca
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certainly an assignment doesn't have to have the right

':hurt unless it's material "That'is,”if the, ‘someone search-
: Jing the title wouldn't have found it, so 1f. it 8. misindexed

"But if it‘s a similar name that any diligent searcher would.

' ¢_been misled I think we would have a far different case.-
"}In other words, if in fact there had been any showing that;
'Vieither Myers had,any involvement with Restaurant Equities,

;_-if Mr. Cobb had any showing.

| theyddidn't'figure out this was a problem until the»litiga-
jgtion started., So’we‘have-a'situation where no one was mig-

'led;' And it's surely chicanery to come in here and to argue

if a deed doesn't have to have the right donee, then

donee.
.Now, another area I think is also analogous -
and this is cited in the supplement to this section 24450 of]

Fletcher's -- involves financing statement cases. Now, the

issue that the Court looks to in financing statements, 1if

there's a misspelling in a financing statement, it doesn't

have picked up and put them on notilce, then the financing
statement holds..

And I think that's what we have here. I think

ir there s been any evidence in this case that anybody had

B But Mr. Cobb's counsel conceded in argument -that|
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they were misled.

‘that. And what's the basig rule of contract law: look

| - to make assignment of money owed to either him or his

fﬁcorporation by Mr. Cobb or Mr Cobb's corporation. The

present and chief executive officer of Commercial Industrial

ulwork for. Mr. Lataif, that's what he thought. He thought.

”he was getting assignment from Mr. Cobb's corporation.

- all f the exhibits indicate that »Mr._Cobbvsaid, "Sure, he

fqid work for me or‘my corporation, and we'iiitake care of
‘”you:i And I think i nothing else, we. have an estoppel
' ‘Jitheory I think the law is on our side, and certainly

,s;justice is on our side in this case.

Mr. Latailf has explained I think adequately
why he didn't call up. I don t think he had a duty. I
think everybody, there's no evidence here to the contrary,
and Mr, Lataif has testified, that Myers was doing work

for Cobb and Cobb's corporation. Everybody understood
to the intention of the parties.

What‘did I\'I'r‘.'I*"Iiyer's.intend‘7 Mr.iﬁyerskintended
interrogatories saild Mr, Cobb doesn't have any association

with Restaurant Equitles or its former name. - Mr. Cobb is

Corporation, Inc. That's the person who Myers was doing

”“Mf. Lataif called Mr. Cobb., Mr. Cobb -- and

's App. 54
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who has been prejudiced by the mistake in the
name? No one, except Mr. Lataif, and only because Mr.
Cobb intended to play games. I think 1t's valid in law, -
Your Honor.

I don't want to go on and on. I think I made
my points. I do have these authorities, if YourvHonor
would like to examine them. If you have any questions,
I'd be happy to ansuer them.

MR HYMAN " Your Honor, I'd liké”to.comment on

a number of things. There 8 no doubt we'll say true, that

b - a corporation is bound by a contract if it makes it mis-

describes itself. But here we're talking about the effect
of an assignment from an assignor to an assignee on a
third-party, by the contract.

And 1¢t would seem to me to be perfectly clear

iﬁthat if you want to bind a third party by a contract, you
'should name that person and not another person. And I
ﬁwould say again that an assignment is a peculiar kind of
fcontract that is, it's the reverse’ of a third-party

‘beneficiary contract. It's a third-party burden contract

It5impoees an obligation on a third party,-~And 1t's an
extraordinary‘contract in the sense that i1t makes one_per-
son: liable for the debt'of'another person without his
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written agreement.

And it would, 1t would seem to me that the
case.that Mr. Sissman cites from the Northern District of
West'Virginia has no bearing'whatsoever. That was a
matter of assigning a chose:in:aé¢tlion and this is des- -
cribing an actlion. ,And'here'we're talking aboat whether
there was a different oarty named, and not a different
party but a different person.

‘Anddwhat whatcwe are attempting to do on the

[ _plaintiff's side is to have this Court read this contract

as being a contract that relates to a party who s not
named in the contract. And we say that assignment, heing
the kind of instrument that it is, that the assignment has

no legal effect.

And I go back and ask that you look, that you

"consider the ruling in the Rockwell case, in which we say

that the question is one of misnomer ‘And the answer is

ithere was no misnomer, because there were different persons i
f involved And that seems to me ~the situation here, based
. on the records of the county,which have been tendered to

f.you.

MR. SISSMAN: It will serve no purpose to
repeat'what-I've said.b I Just,.as one further example,
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point out once again, quoting from Fletcher's Section

2445

"In the will,situation, miSnomer of a corpora-
tion in a will does not defeat the purpose of the testator
if the corporation intended 1s apparent, or ascertainable
by proper proof, for the rule that a bequest or devise will

not fall because of a mere inaccuracy in the designation

of the beneficiary, where the identity of the latter can

be‘ascertained with reasonable certainty either from the

. will itself or. by extrinsic evidence, applies to corpora-

tions as well as to natural persons. .'."_.-

What we really have is a rule. In eontracts
misnomers are not a problem, ‘In wills, it's not a problem;

and in“deeds it is not a problem. And, yet, we have the

authority that I have cited plus general authority that

assignments are informal.

- And-we Jnstihavé'a situation here'and Your

- Honor, I believe the phrase is "We do not have to know
- as Judges ‘what we know as men.," It's not real clear who's

‘.;working for whom, and I think Mr. Lataif wisely intended

!
to cover all bases,

It was Larry Myers or Larry Myers' corporation

~‘was making assignment what was owed them by either Doug

| App. 57 e.f o 1
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0 -

Cobh or Doug Cobb's corporation. And 1t would be different

if anybody relied upon that name problem, but nobody did.

Everybody treated the name as being the name in interest.
And it's just really unfair to come in here

after the litigation and essentially to play games. And

I think that's what's belng done here. And I would move

for judgment on this point.

THE COURT: In my view, the judgment would have

,to be entered- for the Defendant in this caSé:ﬂfI'm really
dﬂunder a certain sympathy for the - Plaintirf's situation,

: because 1 think he acted 1n perfect good faith.

This is one of those cases in which a party
suffers a harsh result in order that the legal well may not

be polluted, I suppoée. This 13 a situation in which it's

_necessary that a rule be maintained requiring a certain
id'amount of precision 1n order to avoid horrendous results
_in other cases. Not in this case.. No one would have been

' much hurt in this case.

Mr. Cobb certainly knew what was. 1ntended here,;

. and need not have paid Mr' Myers. Could well have paid

However, to adopt a rule that would permit that

seems to~mesto be ‘the reason why Rockwell versus Allman was
T : R . T
I
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in the Clarendon Trust account I tell Mr. Sissman that

" Ivh sending him a check ‘for $1,000. And he’ says,‘"on what

'”"Clarendon Trust’account'which doesn't have funds.
"two accounts sound the same They end up with the same two
,same;"

“_in the same community had a lot of problems ‘of that kind.

decided. To stfaighten that sentence out, Rockwell versus
Allman was decided in order to prevent the adoption of a
ruling which would permit a_rather'dangerous nesult.

It can be visualized if I have an account, let's
say in two banks which nodlonger exist. I have an account
in the Aflington Trust Company and I have an account in the
Clarendon Trust Company. And I owe Mr. Sissman $1,000.

There's enough money to cover that in my

Arlington'Trust\account.- There s not enough to cover it

bank?" And I say, "On the Clarendon Trust Bank."
So he calls up the Clarendon Trust Company
and says, "I have a check coming in from Russell for that

amount." 'And the check that I send him I write on the
yf _There is almost idem sonans.; The’names of the
words or’even the last syllable of the first name 1s the
I‘m sure’in actuai life”those_two.banks heiné

I'simply had the wrong payee on it, I might have intended .
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20 ]

call from the payee isn't going to straighten it out.
- we would have endless lawsuits by people who would say in

;iniwriting,'teliing them that this particular operation-ex-

. everyone knows exactly where he stands and that parol com-
”hmunications attempting to put the parties on notice of the

wobligation would not suffice to straighten it out.

-assignment has no stake in the dispute between the assignor
. and the.assignee and-he-hasvno control of it. And he become
'obligatedito pay‘the debt of the assignor without any

-.consent”On_his part. tI think -~ and there is a statute, of

to do the right thing, but that doeen't obligate Arlington

Tfust to make that good. I've named the wrong drawee. The

Mightn't a call from me wouldn't straighten it out.

The drawee must be correctly named. Otherwise,

perfect good faith they got oral advice. They got a teie-

phone call or some oral communication from somebody not

I can imagine the confused state of the law
that would result if that were the rule. And, therefore,
I think it's necessary in an assignment the name of the

obligator be spelled out with some precision, so that

. This 1s true to a large degree because an

assignment is a peculiar animal The obligator under an

1

1
I

t
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course, in Virginia which makes that easy to do.

But T think 1t's essential that 1if that liabilit

is to be fixed on that obligator without any notice‘to him
or consent by him, that he‘be precisely named, ‘And if it
were possible for him to be made liable on the basis of a
telephone call or a letter when he wasn't precisely named
in the assignment,the confusion and the litigation that
could arise is unimaginable.

I know of no case precisely in point on one of

f”wthese things. But it seems logical that a rule of some
rigidity be maintained in this kind of a case.' So Judg-

~ment will be entered for the Defendant. Will you prepare -

an order?

MR. SISSMAN: Your Honor, if I may, that would

fgo to the Defendant Commercial Industrial Construction. It

seems to me we do have the,.what we discussed y, and I wonder

vi.if Judgment should properly be entered against him.

o | THE COURT: Well, I did not realize that there»

vf“waefany.contentien that Mr. Cobb owed Mr. Myers any money.

T gathered'that-it'was'either]stipulated or.framed in the
epleadings that whatever obligation flowed to Myers came out

of the corporation -

 MR. SISSMAN: No, sir. That certainly -
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