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THE COURT: -- Commercial Industrial. 

2 MR. SISSMAN: Well, that 

3 MR. ECHOLS: This would be a matter for trial on 

4 May 22nd, if Mr. Sissman wants to pursue it. 
\ 

5 THE COURT: All right. If this, indeed, is an o en 

6 question on the facts that hasn't been tried. I thought tha 

7 was behind you all. 

8 MR. ECHOLS: There's a sworn answer that Cobb 

9 · .. ·.individually ~.ever. employe~t r.Tr. Myers. I'd be happy to put 

10 
·'- -··· 

Mr. Myers_. unde.r oath and he could testify to that. 
. . . . . . 

1 l MR. SISSMAN: I think so, and I'in also con-

12 cerned in putting this case in the proper posture for 

13 appeal. Either, I don't know how to treat this, whether to 

14 have --

15 THE COURT: That's why I raised the question at 

16 the beginning as_to who was the moving party and how you 

17 • frallied these issues. Indeed; if you've agreed to try this 

18 · ca~~ in two steps, bifurcating 1 t as you say,· . then I· suppose 

19 . you can ta_}<:e a judgment only as to Commercial Industrial 

20 today, leaving.the rest of it for future determination. 

21 

22 

23 

. ~ .. , 

Honor. 
! 

• •
0 MR~ ·.ECHOLS: ·This was our understanding, Your 

T6dat was to try to see if they could convince the 
' . 

Court that -this assignment was good against Commercial 
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.. 
Industrial Construction, Inc. when Mr'. Sissman calls it 

2 the misnomer question, and that was set for today. 

3 MR. SISSMAN: You'll enter judgment today and 

4 we'll 

5 THE COURT: I'll enter judgment today as to that 

6 Defendant. The case then would remain pending as to Mr. 

7 Cobb, and you all can resolve that on the day that you al-

a ready have set for trial or any other time. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR.· SISSMAN: Thank you, Your Honor. Excuse me. 

Your indulgence? 

(Whereupon, remarks were made off the record.) 

MR. SISSMAN: Your Honor, one suggestion. Rather 

than bifurcate things, if Your Honor's heard the evidence, 

but if you could enter the judgment for the Defendant 

Commercial, the corporate Defendant here on the trial date, 

it then there was an appeal it could all go up at once. And 

you know the feeling of the appellate courts on final 

amount of judgments and not taking them in pieces. Would th~ 

.Court be amenable to that? 

In other words, you've heard the evidence. 

You've made your ruling, but enter judgment on trial date. 

THE COURT: Could you all get this matter of 

Mr. Cobb's responsibility straightened out? If you can do 
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that on an earlier date, don't you have some discovery in 

2 the case? 

3 MR. SISSMAN: There is some discovery, and I 

4 think Mr. Echols is correct when he said that Cobb denied 

5 owing money personally. On the other hand, we do have the 

6 evidence this morning when Cobb said, "I will pay. We 

7 owe him the money," and that sort of thing. 

8 I think that raises some questions. If they're 

9 correct that Commercial Industries, if the corporate 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendant 1• not liable and Cobb is admitting liability, I 

think we have some --

THE COURT: Without trying to. pass on any of 

that today, I have heard all of the background on it. So 

it shouldn't take long to present that question. And I 

don't know why you couldn't present that on a Friday and 

get a ru-ling on that within the next week or two. 

MR. SISSMAN: ,I. don't think so, Your Honor. I 

think we're going to need some more discovery. 

MR. HYMAN: Your Honor, may I say.on this point 

what.Mr. Sissman is saying is that Mr. Cobb is liable for 

the debt. or' the third· party because of a parol promise. 

And, of course, that's simply contrary to law. He can't be 

liable on that basis. That is the statute of fraud or 
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written agreement in.such a situation. So I don't quite 

2 know what we're talking about. 

3 If we assume Mr. Cobb's answer is a correct 

4 answer, and I'm sure it is, that he had no personal obliga-

s tion --

6 THE COURT: Well, certainly the Plaintiff isn't 

7 bound to accept your answer. 

8 MR. HYMAN: No, I understand that. But I 

9 thought he had. But I thought he had. Now, I take it 

10 we're talking ab~ut estoppel on the basis of a 
,.,_ . ··-· 

11 THE COURT: I'd be reluctant to defer the entry 

12 of an order simply because it puts a burden on me to remem-

13 ber this thing in May or whatever. And, besides, I expect 

14 to be here but I might be hit by a truck between now and 

1~ 
then and then we'd have to try it all over again. 

16 So I think it would be bette~ if you took a 

17 judgment on ~hisat this.time. 
.· . .. 

18 MR. ECHOLS: Your Honor, I'm not sure that's a, 

19 is that a final, that's not a final disposition of the enti 

20 

21 

22 

23 

case. .And I don't, well, you know your appeal rules. 

· you •. 

MR.SISSMAN: I wouldn't count on that. 

MR. ECHOLS: -r'm not going to suggest them to 
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MR. SISSMAN: I guess one thing is that per-

haps the Court will reconsider, if you would, if' you didn't 

object to judgment being entered on the trial date. Maybe 

the Court would take th~t into consideration. 

MR. ECHOLS: Well, that's -- March, April --

that's _two- and two.-thirds months, and I don't think that's 

very sound. I'd like to get an order on this. 

MR. SISSMAN: Very well. 

MR. ECHOLS: But we can say 

THE COURT: To protect yourself, Mr. Sissman, 

I suppose yoU. could always file a notice of appeal right 

away. And then you have four months to file your petition, 

as I remember, or is it down to three? 

MR. ECHOLS: I believe it's down to three now, 

Your Honor. Nothing stays the same any more. 

THE COURT: It's been a long time since I've 

been in the appeal busine~~-

MR. SISSMAN: · Could ··I have your indulgence one 

minute, Your Honor? 

. THE COURT:· Yes .. 

MR. SISSMAN: Your Honor, if another -- I mean, 

I don't.mean to belabor the point here and apologize. But 

another reason for possibly deferring judgment would be tha 
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if in discovery we find ostensibly a substantial corporate 

veil problem; that is, it turns out that Cobb's relationshi 

with his corporation and the relationship with Myers was 

not truly a, well, essentially a corporate veil problem 

and we pierce the corporate veil, it seems to me you might 

want to reconsider the whole issue. 

I'm not .sure you want to let the corporate 

Defendant out when they're that intermingled. And it seems 

to me -- matter of fact, there is a pretty good reason for 

your hearing the case. I think we need to do more dis-
'· :,_ .... •, 

covery in light of what's happened today. 

MR. ECHOLS: This came on on Judge Duff's re-

·cital from the bench what was going to be tried today, 

by heaven. And it's been tried today, and it's over. I 

don't know what this is all about. 

THE COURT: I'll just have to leave that to 

·.· .. ·counsel.• If you want to present an· order of judgment, I' 11 

sfgn it. If you· can wor~ som,ething. --

eluded.) 

.MR. SISSMAN: Thank ·you~ Your Honor. 

. (Whereupon, at 12:20 p.m. the hearing was con-

.·App. 67 
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J .. A '\7HENCE P. i.ATAIF 
ATTORNEY AND COUNSEi.Oii AT LAW 

SUITE 407 

EXHIBIT 1 
COURT SQUA.RB WEST nlJILDINO 

14 00 NORTH Ull"LE STREET 

4RLJNOTON, VlROINIA. 22201 

June 18, 1976 

ASSIGNMENT OF WAGES AND MONEY DUE 

·For value received, I hereby assign to LAWRENCE 
P. LATAIF, ESQUIRE, the sum of $3,500.00 which is due 
and payable to the said LAWRENCE P. LATAIF from any 
and all salary and wages, draws, commissions or moni~s 
due to me from COMMERCIAL INpUSTHIES,INC. and/or DOUG 
COBB as a result of my employment with the said COM­
MERCIAL INDUSTRIES, INC. and/or MR. DOUG COBB; and I 
hereby further authorize the said LAWRENCE P. LATAIF to 
prosecute in his name or otherwise, any proceedings 
for the collection of this debt. 

I further authorize and direct the said 
COMMERCIAL INDUS'l'RIES, INC. and/or MR. DOUG COBB, to 

'iliake payment-bf the aforesaid wages directly to 
LAWRENCE P. LATAIF, ·suite 407; 1400 North Uhle Street, 
Arlington, Virginia 22201 

Signed this }2_ day of. June , 1976 • 

..._p? 
J/~'~:Rt_-,cd'~ Olty· - o/C~ 

L.E.M. I INC. 
Laurence O. Myers, President 

__.--/"" 

1~/t--1"-<'Ld~ ~ . 
l'.LAU~ENCE o. MYERS/individually 

-... ' 

SUBSCRIB}?.:D AND S;lORN to before m~ this /8';6 , 
day of June, 1976. '" 

Notary Public . · 
State of Virginia at Large · 

My commission expires: November 20, 1979 

• I 
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EXHIBIT 2 
COl'kT !'C,j'C.AJ;.£ \\I;ST ni:rLJ•:..-.:G 

H (10 :SO Jn R 'l;HL!: STllr.r:r 

AJ'1Lt:SG1'0S. \"rflGISIA :!2202 

,July 12, 1976 

Mr. Doug Cobb 
Post Off ice Box 108 
Great Falls, Virginia 22066 

Dear Mr~ Cobb: 

As we discussed by tel e:pJ1one today, I am enclosing 
herein a copy of the Assignment executed by Larry Myers. 

I greatly appreciate your willingness to 
accept this Assignment and disburse the amount due direct­
ly to me. 

In the event that Larry's next draw is for less 
than $3,500.00, I would be more than willing to accept 
half of.it and of .fut0re draws until the total of 
$3,500.00 has been paid. In this fnshion, Larry ~buld 
have some p.:1rt .of the draw to ti de him over . 

I have been working with Larry for many months 
on some busineis matters and I think you will agree that 
he is a fine man and a very hard w6rker. I am convinced 
that any financial difficulty he is presently experiencing 
will be short-lived and that he will be back in his 
usua~ sound financial footing in the very near future. 

Thanks again for you_r cooper a ti. on in this matter. 

LPL: ldp 
Enclosure: Authorization 
cc: Larry Myers 

•· 
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Add your address in 1he .. RETUR~ TO" spa on 

rc,·tnc. 

~ following service is requested (c'fleck one). 

g) Show to "·horn and date deliver~'~······-~·-·· -15/ 

[j Show to whom, date, & addr<'ss of delivery .. 35/ 

0 RESTRICTF.D DELIVERY .. 
SJ1ow to whom and date clcliv .. 1rd ............. 65( 

0 RESTRICTED DELIVERY. 
Show to whom, date, and address of delivery 85( 

2. ARTICLE ADDRESSED TO: 

Doug Cobb 
Post Off ice Box 
Great Falls, Va. 

108 
22066 

~ "J:-A_R_T-IC_L_E __ D_E_S_C_R_IPT~l-O_N_:~~~~~~~~~~.-.-i~I 

~ REGISTERED NO. CERTIFIED NO. INSURED NO.\ 

:0 774290 .- ·<~:: .. ~'. ; : -
81-~~~~~~-L~~~~~~-'-~~~-'-~~--1 

, 
~1-.....,...~--..,......::__~~-"'--~~~~~~~-=-~~~~1 
IT\ 
;>;> 
IT\ 
.o 

2 
.. Cll c 

;>;> 
IT\ 
0 

> . z 
i 0 

f g 
:0 

~ 1---------------~-'1-rii~ __ ...,..._. 
1 ~ 6. UNABLE .TO DELIVER BECAUSE: 
~') 

·.· .. 
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MEMO 
TO: FILES 
FROM: LARRY 
RE: LARRY MYERS 

.... ·--···-·· ;·;; .. ······ ······.. . .. ----·-·-··· 

I.A \VHENCE P. T.A'l'AIF 
A T"TOll1' Y.\" A NII COtlNSt:l.llJ! AT I.AW 

EXHIBIT 3 

... 
8UJTE 407 

COUJlT HQUAllE WY.ST DOJLnlHCI 

14 00 NOllTU UllLR STRF.ET 

AJll.JNU1'0N, VUWJNlA 22201 

l\ll<jUSt 5, 1976 

On Thursday, August 5, 1976, I spoke to Doug 
Cobb by phone. He indicated thut the post office job 
had been completed and that he received Larry Myer's 
final bill htis morning. 

Cobb indicated that he would be i.n a position 
to disburse money· to Larry tow;ircl::; the end of next week. 
lie indicated that he would take care of .me and insure 
that the amount of the Assignment would be disbursed 
separately to me and a check mad~ pilyable either to me 
or to me and Larry Myers jointly.. He states he would 
make a separate check for the balance due to Larry payable 
to Larry only so that Larry would have some fund~ available 
without the necessity of my signing the check. 

I suggested that he make my check payable to me 
directly and solely and note on the bottom of it that it 
was for Larry Myers. He .indicated that this was a good 
idea and would do it~ 

App. 72 
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I..A 'VREN CE P. I .ATA IF 
.AT'fOJISF.Y AND COUNSEJ.C:lll AT I.AW 

SUITE 407 

EXHIBIT 4 
COUJIT SQUAJI& WEfiT BUILDINO 

1400 NOllTll UHLK STREET 

ARLINGTON, VIJIGINIA 22201 

September 7, 1976 

Mr. Doug Cobb 
Post Off ice Box 108 
Great Falls, Virginia 22066 

Dear Mr. Cobb: 

Since our last telephone conversation on 
Monday, July 12, 1976, I have, as you requested, been 
waiting for payment from you on behalf of Larry Myers. 

You indicated on that occasion that you were 
expecting approximately $7,000.00 for Mr. Myers and 
that you would disburse to me the amount of the assign­
ment which you acc~pted some time ago. 

· · As I mentioned to you over the phone'· I hav~ 
held. off taking any other actipn to collect this· fee 
because of your kind agreement to disburs~ the funds 
in accordance with the assignment. 

I would appreciate knowing how things stand 
if payment will not be forthcoming during the month of 
September .. 

Sincerely yours, 

·.~~~ 
LP.I,: ldp . · 
certified maili return receip~Iesues~ed. 

~ .H ~ ... L~-rA 1F, . I 

. 2ARP.'{ Hy~ 

~ ·ovvJ~ ~ h~ 1 U.k 8"4. 13Pr-c.~ 
L'11Co~ "J: ~ >~~l~ f~ .,;,. I{,.. 

M~s -~~ ~~- ~ fMo M-<A.A.... ~ a_)~) 
App . .73 
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IN,THE CIRCUIT COURT OF ARLINGTON COUNTY 

LAWRENCE P. LA.TAIF 1 

Plaintiff, 

vs. 

• COMMERCIAL INDUSTRIAL 
11 CONSTRUCTION, INC. I et al I 

! jl 

~10·-11 ! ')-j rl I 
I I . I 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
). 

~·: .\I · JUDGMENT ORDER 

•·. .• Q'l I 

AT LAW NO, 19113 

.. 

! : :: \. . ! ,. i 
~.' . r(} / THIS CASE came on to b~ heard the 5th day of February, 1979, 

~. ~ ~ before the Court without. a jury on the issue raised by the 
;: --r J 11 . . .. 

i .. Q «Si 11 Defendants' second ground of defense as stated in their Amended 
lJ . . j ii . 
11 · _ d Ii Answer and· Grounds for Defense, and upon ~e testimony of the 

. I 

~· . ~-c:r- I' ·l ~;A !I Plaintiff and his exhibits an~ the Clerk's Chai:ter Books exhibited 

~ 8 ·~ \1 to the Court by Defendants and waa argued by Counsel, and, 

i 

I. 

I IT APPEARING to the Court for the reasons stated from the .. 

I bench that Plaintiff may not recover ;from Conunercial Industrial .. 

I Cons true tion, Inc. , and therefore judgment should be 9ran ted for 

11 the· corporate Defendant as to the claim against it, upon con­

JI sider a tion of which it is 

ADJUDGED, ORDERED and DECREED that judgment be, and hereby 
I 

. ' 

is, granted in favor. of Commercial Industrial Construction, .Inc.,. 

I! 
:!I 
' . I 

and this order is a final order to such Defendant~ and 

THIS CASE ·is continued until 10:00 a.m. on May 22, 1979, for , 

trial on any remaining issues. 
.. 

ENTERED this ·~S't:'°day of February, 1979. 

{[jj i..u-1/A.L--
.App. 74 .. . . 
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:j WE ASK FOR THIS z 
'I 

" 'd 
" 11 

I' .. Echols 
'• :i I, 

II 
I 
I 
i 

11 
I . . 

SEEN AND EXCEPTED TOI 

1. ~;__· --------..:.. 
I Peter L. Sissman 
I Counsel for Plaintiff 

I 2305 Wilson Boulevard 
Arlington, Virginia 

i (703) 522-2220 

·11 

11 
SEEN: 

':f . ~ JA I -"'~ .. KWM 

22201 

, . Lilida Thomas Ii Counsel for Laurence Myers 

."j 1 
:1. 

II 
!1 
I 

,. 
1· 

I 

II 
I 
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ORDER 

'.!'HIS CASE came on to be h~ard on the motions calendar 

March 16, 1979, pursuunt to notice and motion of the· Defenoa'nte 

• 
to quash a subpoena hitherto served on ~ommercial Industri~l 

I • •' 

. I_, .. . •,. 

Construction, Inc., and, on the motion mnde in open court.by the 

Plaint~ff for recons{deration of the order entered-in this case 

February 28,. 1979, ahd was argued by counsel: and 

IT APPEARING TO THE COURT that the order ente:.ced 

February 28, 1979, correctly states the issue t~i~d and the 

judgment rendered in furtherance of the hearing of February 5, 197 , 

and ought not to be disturbed1 and ~hat the motion of the corpo-

-·-
rate Defendan·t to quash the subpoena is well t?lken and ought 

I 

! to b~ .granted, upon consideration of which it is 

ADJUDGED, ORDERED AND DECREF.D that the motion to 

reconsider the judgment order en~ered February 28, 1979, and for 

the entry of a different order be, and the same hereby is, 

denied, and 

IT IS FURTHER ADJUDGED, ORDERED AND DECREED that the 

subpoena duces.tec9m hitherto served on Defendant Commercial 

I 

I 
I 
I ., . 

I 
' , 

, 

. r. 
'·!· ·.: '' ... 

•. 

------:---·····-··.· ... -......... ·-·-·······4·· .. 
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' 

I. 

r 

Industrial Construction, Inc., pursuant to Plaintiff's request 

to the Clerk of, on, or about February 28, 1979, be,· and it 

hereby is, quashed; and 

THIS CASE is continued as before until 10 o'clock a.m., 

Ion May 22, 1979, for trial on any remaining issues. 

I ENTERED this J.~~ day of M.Jrch 1979. 

:I lll!JJ/JJ 
Charles s. Russell, Judge 

I WE A SK FOR THIS =. 

!Echols & Hyman • 

ayd. ~· Y/2--- · 
Counsel for Defendants Cobb ar.c 

· Conunercio 1 Industrial Construction, 
Inc. 

SEEN AND EXCEPTED TO: 

'@-·--, . 
Peter L. Sissman 
Counsel for Plaintiff 
2305 Wilson Boulevard 
Ailington, Virginia 22201 

'y 

SEENr 

Linda Thomas .··. · · .. · 
Counsel for Laurence Myer.a 

. ;. 
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JUDICIAL ADMISSIONS 

INTERROGATORIES AND ANSWERS 

( DE1"ENDAN'l' CUBU) 

i '~nterrogatory 2: 

l : 
I I 
I : 

Please state: 

(a) 

(b) 

The name and address of your employer. 

The amount of time that you have been etJ1? I oyeq 

by the above· employer. 

(c) The name, address and telephone number of y·our 

(a) . 
....... 

(b} 

immediate supervisor. 

Commercial Industrial Construction, 1 fl c... , 
." .. .i:. 

.·:.· 

Box 108, Great F'alls, Virginia. 

I am the Chief ,Executive Of fie-er and hav-.:. 

since the corporat'ion was formed in 196). 
! 

(c). Not applicableJ 

p. 0. 

l Jl:. ·:.: ,:, 

1 ~:nterrogatory 3: 

,;· 'r. . ~ Please describe in detai ~ yo'lr .. re lat ion ship with Coinm<· rcj c1I 

•;, ~ndustri~s ~ Inc., ancf ,Restaurant'>Equities, Inc. 
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l 1loaac 1111.:.LuJt~ j11 y1i111 .i11nwt.•1· lhu le11qlh of time tJwt yuu la.iv•.! 

Lc:::c:::u atH:iueJ.a Leu wl. Lit each ur Llw Lwu eu ti tit:!S / tht! l.JOSi tiuu Llw l 

yuu hehl wl.llt t.l1t•111, wlrL>ll1l.'I yuu uw11 !:>Lui.:k. ln ellhur of Lhe 

entit.j.es, w}wttwr you ;in• .-an ofric1·r· or· director of tho two 
: ., 

en ti ti~s or h<..ive ever 1.Jcen so a11u •. my other aspects of your 
t' ,·. 

roluLi~:)rwli·i.pu w.i l.11 Ure u11t i Lleu. 
i.,·' 

: ,:·1 

!\.~~-~~r: ~Tc . 
.... 

." : .. 1 J1.1Vl.: 11u cu1111•.!l:l I u11 wl Lia l lil.! l:u111pc.t1duu mc11Llu11uu. 

Prior to August 5, 1976, or any other time prior to 

I <ll tiLurncmcu l Lu Luurcm:c U. Myern or L. JL M. , 1 nc. , were you 

I 
I 

lh.Jt both 1 .. 11111~11Ct? o. Myc•rn .rnd 1..1·:.M., Inc. hi.Ill excc;utml t111 

assignment of" monies due from you -and/or Commercial Industries, 

Inc., in the amount of $3,500.00? If so, please explain the 

circumstances in detail. 

Answer 6: 

I received.a paper purportiny to be such an Assignment. I 

understoo~ t~at Mr~ Myers was indebted to Mr. ~ataif. Mr. Mters 

lat~·:r informed me that he had cleaned up the matter. Since the 

Assignment did not ,_mention Comrnerc.lal Industrial Construction, Inc~, 

and-· since Mr. Myers haa· :represented that Mr. Lataif had been paid, 

there was no reason to direct Commercial Industrial Construction, 

Inc •. to·hold.up his.money at the time he did the work for that 

·compaoy •. 

~ .· 
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REQUEST FOR ADMISSIONS 

(DEFENDANT COBB) 

Request for admissions ff l in to ey icl __ ~:_r:i_cc: 

That each of .the folldwing statements is true: 

On JuJ~· .12; 1976, defendant, Douglas Cobb accepted an 

assignment by Laurence O. Myers and/or L.E.M., Inc. in favor of 
I. 

I Lawrence P~ Lataif in the amount o~ $3,500.oo: 

r:BW<'r to ~.~:-.~ .. ,:,-,,~-... ,.., i "" '""" N I • ---- ---------

'l'he fir.st i:;tatement is denied but he admits that hP d.id 

: ; 

·rec~i vec..l in die mail u cer Lain [Japer purporting to be an J\i:rniyrnncu ~. 
.. ~· . ' : 

. ·~ .. 
.. ·~· . ·, 

'• '·~ )' 

I 
· .. ! 

·' 

. : .. •,.:' 

. i, .:.•. · .... 
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V I R :; . I N I .A: 

IN THE CIRCUIT COURT Ol" l\RLIN:;TON COUNT~ 

- .,.. -· - - - x 

LAWRENCE P. LATAIF, 

Plaintiff, 

-vs- AT LAW NO. 19113 

RESTAURANT EQUITIES, INC., 

and oou;LAS COBB, 

Defendants. 
- ~ - - - - - - - - - - - - x 

Arlington, Virginia 

May 22; 1979 

The above-entitled matter came on to be heard 

b~fore the Honorable Charles J. Russellin the Circuit Court 

of Arlington County, Virginia, on the 22nd day of :vtay1 1979, 

in Arlington, Virginia, commencing at approximately 10:20 

:,. 

·. ·.• ·· . 

:.•:.r· 

,··:..:, .< 

:·-. ·. 

·~.. . -•"'"'-

.. ·MARY P. SILVERTHORNE 
COURT REPORTER 

20.J YOAKUM PARKWAY, No. 212 

ALEXANDRIA. VIRGINIA 22304 

(7oJ) rn-m& 
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APPEARANCES :· 

FOR THE PLAINTIFF: 

. PETER L. SISS'11\N, ESQUIRE 
2305 Wilson Boulevard 
Arlington, Virginia 22200 

FOR THE DEFENDANT '1 YEHS : 

LINDA S. TIIQ'1AS, 1\'l"l'OHNEY 
1439 Courthouse Road 
Arlington, Virginia 22200 

FOR THE DEFENDANT COBB: 

·~. PATTON ECHOLS, JR., ESQUIRE 
Echlos & Hyman 
1419 North Courthouse Road 
Arlington, Virgjnia 22200 

C 0 N T E N T S 

WITNESS: DIRECT: CROSS: REDIRECT: 

oou::; LAS COBB 

NlMBER: 

(None.) 

19 

EXHIIlITS 

IDENTIFICATION: 
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PROCEEDINGS - - - - ··- - - ·- - - -

(Whereupon, the Court Reporter was sworn after 

which the witness was sworn, and the following proceedings 

occurred:) 

MR. SISS:1AN: .~1ay we approach the Bench, Your Honor: 

THE COURT: Yes. 

MR. SISS."1AN: I notice there is a jury panel in 

here, and they are not connected with this case. And I was 

wondering, Mr. Lataif, the plaintiff, is a 'practicing attorne) 

and may, in fact, appear before this panel. And I think 

it would otherwise be useful if the panel would be excused 

from this room. 

THE COURT: No other place to put them. They are 

deliberately being kept out of the other rooms. We have 

no open jury waiting rooms. So, since they are not connected 

with this case, there isn't any other place to put them. 

:"1R. SISS1AN: Very well, 'Your Honor. Thank you. 

THE COURT: All right, Mr. Sissman. 

MR. SISS.11AN: Thank you, Your Honor. I had filed a 

motion for summary of judgment, and' :1 s. Thomas was unavailablEe 

for it. And at her suggestion, we co~tinued it until today. 

And so I would think the appropriate thing to do"would be ~o 

take up that matter right now. I think that will simplify thb 
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burden. 

THE COURT: All right. 

:1R. SISS:1AN: Your Honor, I filed a motion for sununary 

judgment. I think that it really sounds by way of plea in 

bar. I would show Counsel a triple seal document fror,1 the 

I 

United States District Court from the Eastern District of 

Virginia which are proceedings in bankruptcy. And I have 

them all together, and !- am not going to disentangle them 

now, because if this case goes to trial, I will resubmit 

them. 

But, essentially, what I am going to show the Court 

is the top document which is a discharge in bankruptcy for 

the third party defendant' and 'Lhe counterclaimant, Lawrence 

~yers. And Your Honor is probably overwhelmingly familiar 

with this case. 

So to recount it in the brief~st terms, as you know, 

.Ar. Lataif is here today suing ~r. Cobb .. ~r. Cobb out of 

·a matter that arose in. August of 19761 when Ar. Cobb paid of{ 

money or money was paid off that .·1r. Lataif claiu1s should· 

' 
have gone to· him was.paid to Ar. Ayers~ 

! ' 

Ini I believe it is' in.late '76, in December of 

'76 at least it w~s signed, a petition in bankruptcy wa~ filed 

by '76 or early '77. A petition was filed by Mr. Ayers in 

App. 84 

MARY P .. SII~VERTHORNE 
(70J) 7Jl-5371 



~. ~ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

' "" ... ' . 13 -

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

pl 

L 

[ 5 

bankruptcy, and it was for filing this charge in 1978. In 

any event, Ar. Cobb who is being sued by Ar. Lataif cross-claine~ 
I 

against ~r. Myers for this debt that precedes the filing of 

bankruptcy. 

And in return, Ar. Ayers has sued to rescind the 

~ssignment given ~r. Lataif. I would·submit that now, if I 

may. Now, I might add for the record that document is under 

triple seal. 

.THE COURT: All right. 

'.1R. SISS'1l\N: Then although I don't think it's 

really required for this motion but I might as well put it 

in. In page 97 of ~r. Myer's deposition that we took, on line 

14, the question by me is,"Question: Did you give ~1r. Cobb 

notice of this. bankruptcy? Answer: Afterwards. After I 

took it out. Question: Hhen you say quote 'took it out' close 

quote, before you were discharged? Answer: Yeah. I called 

:'1r. Cobb. No. He called me to tell me ~·1r. Lataif was Slling 

me, and I told him that I had t:aken out bankruptcy." 

So, it is clear that -- well, Mr. Cobb had notice, 

but also the burden of proof once we show bankruptcy of the 

preexisting debt, then it is presumed that all debts are 

discharged and the burden shifts. But I think there is notice 

here. There is evidence and undisputed. 
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Now, the legal effect of these facts are this: 

Number one, Mr. Cobb doc~n't -- his cross-claim against Ar. 

~yers was effectively discharged by the bankruptcy. And if 

that has any effect on the cross-claim, on the counterclaim 

against Mr. Lataif, which is all I am concerned with, then 

it cannot arise out of that cross-claim. Because that was 

discharged-once the final discharge of bankruptcy was granted 

as to debts, you know, prior to the filing of the bankruptcy. 

Secondly, and really more importantly, once ~r. 

Ayers filed bankruptcy, his assets, if any, went to the 

trustee in bankruptcy. And they aren't.his anymore. Arid 

any claims or any rights, any claims or choses in action 

transferred to the trustee in bankruptcy. 

So if he had a right to rescind, again, I don't 

think he did under the circumstances. And we are not going 

to the merits of whether he did. Dut if he did, and of course 

he says on the schedules that he didn't which may be a 

binding to judicia1 admission, but if he did, it passed to 

the trustee. And he has. no right to rescind against ~r. 

Lataif. Now it's not his assignment any longer. 

I think the fairness of it, that's the law, And 

incidentally, I h~ve here, I can cite you Section -17 in the 

bankruptcy act~ I believe it's A-3. I have the -- there is 
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no specific on'.this, but on some of these matters if you want 

to examine it. The equities of it are clear. 

:1r. Lataif was owed money by (1r .. '1yers. There is no 

question of discharging of b~nkruptcy. We are not claiming 

that. However, it really isn't fa.ir to let him come in now 

and take back the assignment. ~r. Lataif can't litigate on 

alternative ways of collecting the money on the note we had 

or anything like that. Because he has been discharged. 

But he should have lost his right to take back the assignment. 

THE COURT: I am not sure that I am folldwing you 

entirely, ~r. Sissman. Because this filehas been all torn 

apart for the purposes of appeal. I looked through it last 

night, and I couldn't find anything. 

Now, what has ~r. ~yers done with respect to the 

assignment? And what effect does that have? It is my under-

standing that in this proceeding this morning, you are proceedin 

directly against Mr. Cobb on the theory of estoppel. 

.'1R. SISS'1AN: Yes. 'l'ha t' s' what we are doing. 

'l'BE COURT: So wha. t would the ef feet of a rescissior 

of the purport of assignment have? What difference would it 

make?. 

:·LR. SISSMAN: , Well, we are doing some other things 

this morning as I understand it. We are here for trial on the 
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wholeshooting match. Well, we are just here to on the estoppe , 

2 on the assignment and the estoppel theory. 

3 THE COURT: What else remains? 

MR. SISS~AN: Okay. As I understand it 1 Mr. Cobb is 

5 cross-claiming against ~r. Ayers saying that if I owe, .then 

6, you owe. And Mr. Ayers -- I warned you about this, You~ Honor~ 

7 I said don't let them come in .. You will be s6rry. But that's 

8 why we are here. It's not that I didn't oppose all of this 

9 6ombined. I thought it should be in ~ separate case. 

10 THE COURT: That's a third party contingent claim, 

11 I take it; that :'1r .. Cobb is saying that if indeed he is 

12 indebted to you on any theory of cstoppel, he has a right td 

13 indemnification from :1r. ;1yers.· 

14 MR. SISSAAN: Well, that is the claim here although 

15 the claim was not contingent. If he had the claim against --

16 THE COURT: So that makes no difference to you, does 

17 it? You don't really care? 

18 ~ii R. SISS\1AN: I <lon' t care. I don't care except for 

19 purposes on the argum~nt of bankruptcy. The claim is contingent 

20 in this lawsuit. It wasn't contingent at the time bankruptcy 

21 was filed. · It was matured. 

22 

23 

THE COURT: But all you have at this juncture at 

this case is a claim against Mr. Cobb on estoppel theory. 
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.·1R. s·rs~NAN: No. One more thing. Ar. Ayers turned 

around and sued Ar. Lataif for a rescission of the assignment 

that btought us here in the first place. And I am saying this 

morning --

THE'COURT: Is that before the Court today? 

!1 R • SIS &'1 AN : Yes , sir . 

THE COURT: That I haven't seen in there. 

.AR. SISS.1AN: Yes, sir. It was served on me. 

THE COURT: How can you sue for· rescission in a 1.awsui ? 
I 

I woul<l like. to hear you on that, Hs~ Thomas. I will get to 

you in a minute. All right. So what you have been saying is 

by way of defense to that claim? 

AR. SISS.1AN: Yes, sic. 

THE COURT: I see. All rigi1t. 

i·1R. SISS:1AN: Thank you for your patience. 

THE COURT: All right. So ahead. 

AS. THQ'1AS: Your Honor, I would oppose Counsel's 

motion for sununary judgment. While it's true that ~1 r. 

:1yers' original debt to Ar. Lataif was discharged by bankru.ptc~, 

as a matter of fact, that is not why he is ·here in court today. 

He is not here in.court to defend hi~self for that original 

debt to Mr. Lataif ~ But because ~r. Cobb is suing hbn on a 

cross-claim alleging such things as Defendant Cobb relied on 
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the representations of ~1 r. ;1 yer s. If this cross-claim prevail 1>, 

then Mr. Lataif may owe -- excuse me, Mr. ~yers may owe 

Cobb money base.d on representation and so on. And for that 

reason, the debt which might arise indirectly out of the 

assignment is only now arising, and is not discharged by 

bankruptcy. 

Secondly, I refer you to --

THE COURT: What is the nature of the claim? 

MS. TH0:1AS: Of the cross..:..claim of Cobb against 

:1 yers? 

THE COURT: Yeah. 

Ms. TH0:1AS: Essentially that Defendant paid Ayers 

based on representations by ~yc~s that the situation between 

Myers and Lataif was under control, was taken care of, and so 

on. 

THE COURT: So it's a tcirt claim then? 

~s. THO~AS: Yes. 

THE COURT: Deceit I guess. Action of tort for 

deceit. 

'.1S. THQ'1AS: Or misrepresentation. 

THE COURT: Yeah. Well, that is a contingent claim, 

a third party contingent claim I take it. But you assert if 

Mr. Cobb is indeed indebted to him, Mr. Lataif. Otherwise, no. 
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No independent claim. 

~S. THQ'1AS: Correct. However, :-.ir. Myers has 

brought suit for res~issio~There is a code provision. 

THE COURT: Is that another suit, or in here? 

L-15. THQ\1AS: .It's in here, Your Honor. It was 

filed at the. same time as !'1 r. >1 ye rs' answer to this cross·-clailm. 

And I did cite a code section in Virginia which provides by 

statute for an equitable answer or --

THE COURT: Equitable defense. 

:1S. THCT1AS: I believe it goes beyond that too, 

but it definitely provides for something on the order of 

rescissionin the lawsuit, in the contract suit. Anu since 

this whole thing arose on an a~signment, that being a form 

of a contract, I felt it was appropriate. But it is in the 

file,· should be. 

THE COURT: Well, it is' just that the file is 

hopelessly scrambled. 

?15. THQ'1AS: And my other point as to :1r. Sissman's 

motion for summary judgment. There is a material dispute 

: 
of fact, namely, of whether there was duress and coercion 

in the creation of the assignment. ,so, in view of· the fact 

that the money which may be owing out of the assignment is 

not discharged because it may be a modern debt, and in view 
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of the fact that there is that material <lispute, I would 

2 oppose a motion for -- Counsel's motion for sununary ju~gment ... 

3 THE COURT: I will hear from Mr. Echbls. 

:-.iR. ECHOLS: Your Honor, I would dispute the view 

5 that the bankruptcy had the effect of discharging any unliste 

6 obligation. And the obligation of Myers to reimburse Cobb 

7 or Conunercial Industrial for any loss occasioned by his 

8 having been paid was not li~ted as an obligaticin in bankruptc 

9 Therefore, I don't think that would -- I think that 

10 we are still alive against Myers d~~pite the bankruptcy if 

11 we lose anything here. I al~o might add is that the dismissa 

12 of my claim or Cobb's claim against Myers was not noticed for 

13 the motion. The only thing th~t was noticed was the c6unter-

14 claim, the claim f;or resc·issicn of i·1yers. So we are really 

15 not here on this. 

16 I would suggest maybe the thing to do would be to 

17 bifurcate this thing again and take up the Cobb claim first 

18 and see if it binds or not. And then the rest comes. I don' 

19 know if Counsel would want to agree with that or not, but it 

20 1 might be an orderly way to proceed. 

21 THE COURT: I .will deny the motion for sununary 

22 judgment and let Mr. Lataif's case go forward on the merits. 

23 
1 

And I think the others fall into place behind that. All righ , 
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:1r. Sissman. Go ahead. 

~R. SISS:.1AN: The only problem I have is I am not 

sure the rescission ~as -- is it that the rescission is moved 

if we fall on that? 

THE COURT: I don't think the rescission -- yes. I 

think the rescission is moved either way. I don't want to 

prejudge that or if anybody can.show me some authority on it, 

I will look at it. ·But my initial feeling .is that you cannot 

have affirmative equitable relief in an action at law. And 

therefore, I cannot decree a rescission in this lawsuit. 

Secondly, I don't.think it makes any difference, 

because an attempt by Mr. Myers now to rescind the assignment 

would have no effect whatever on your claim against ~r. Cobb 

based on an estoppel theory. It would come too late. 

You would have independent -- what you are asserting 

is I have already ruled that the assignment is out of the 

case, So it do~sn't make any diffe~ence to me whether it is 

rescinded or not. You are asserting independent grounds of 

relief against ~r. Cobb. An<l I think you are entitled to be 

heard on that. 

The assignmen~ has no e£fect on it whether it's 

rescinded or not. 

:vtR. SISS:1AN: Very well, Your Honor. Could I ask 
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at this time for a move to dismiss on the ground that it's 

in the wrong court, the counterclaim? -

THE COURT: The claim for rescission? 

~1R. SI,SS~1AN: The claim for :rescission. 

THE COURT: Yes. :'1 otion is granted, and that will 

be dismissed. 

' \1 R. . SISS:1AN: All right. Thank you, Your Heinor. 

Now what I would suggest, and·Your Honor has ·filed the other 

part of this case involving the corporate d~fendant. ·And 

looking over the transcript which I had here, probably the 

other copy of the transcript is down in Richmond. And I will. 

be happy to give you my transcript which is unmarked except 

or amarker here which begins i1r. Lataif's testimony. 

I would be happy rather than go through all of 

this again to submit this transcript and some documents as 

our· case in chief. That way it w6uld save the Court some 

time. I hav~ prepared a legal memorandum on the law which 

I will be happy to ·argue. And that wo~ld 1be our' case in chief 

THE COURT:.· All right. I think it could well be 

taken. If you are going to rely on the testimony at the 

previous hearing plus some documents, I think I cciuld probably 

read that. 

:1R. SISS:-1AN: All right. Let me get the documents .. 
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Your indulgence, Your Honor. I thought I had ±hem all in one 

2 place, and they seemed to have .walked off. 

3 i THE COURT: Why don't you let me be working on the 

4 transcript while you are looking at' the documents. Now which 

5 ·part did you want me to read? 

6 MR. SISS:1AN: I would think the whole thing, Your 

7 Honor. Actually starting with that tab mark where ~1r. Lataif 

8 begins to testify. 

9 ,\1R. ECHOLS: Your Honor, this is going to lead to a 

10 ·little practical difficulty, because I don't know how I am 

11 going to cross-examine that transcript except reading it 

12 ' after you read it. 

13 THE COURT: Well, I :will read the original cross-

14 examination. Of course, if you wish to cull any witnesses, 

15 you can do so. 

16 ~R. ECHOL3: But see, w~ don't have a copy of it. 

17 That's the only copy around, because the other one is gone 

18 to Richmond. You have the only one. I don't have 

19 THE COURT: If you look through these files, there 

20 are some envelopes here. Some of them mi,ght contain this. thir g. 

it 

22 

23 

MR. ECHOLS: We looked through them in view of the 

appeal points. I would like the opportunity to scan it. 

(Whereupon, the Court commenced reading the above 
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mentioned transcript.) 

THE COURT: ~r. Sissman, did you have some other 

matters you wanted to present as a part of your case in chief? 

i1R. SISS>1AN: Yes, Your Honor. I wanted to submit 

well, my documents, some of these documents are down in 

Richmond, I imagine. 

THE COURT: If they arc, the ones that were submitted 

.~R. ECHOLS: I don't believe the file has been trans-

mitted. I think it's in the posture to be -- it's been 

sh~ffled. So it's in the pos~ure to be transmitted. Because 

I didn't --

THE COURT: But th~ thinys that came in at the previo s 

hearing, they are already in the record. There would be the 

assignment. There would be A~. Lataif's letter.of what was 

it -- August 13th? 

~1R. · SIS9'1AN: There is one of July 12th, Your Honor. 

The letter of July 12th. I have had them mark here for this 

thing. But the memo to the file of 'August 5th which I think 

Your Honor has read, the letter of September 7, 1976,· ;-ir. 

Cobb's handwritten an~wer oi the bottom, I don't think this i 

in the file. There is a letter of Sep~ember 21st which is a 

letter from Mr. Lataif to Ar. Cobb in response to his lettet. 

AR. ECHOLS: ·Your Honor, I don't think that belongs 
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. in the case, because it's after the fact. I don't see that .it 

does. It's a letter saying that he is going to file suit if 

he doesn't pay a certain sum of money. Because it's what 

happened up until the time of the payrnen t. 

~R. SIS@1AN: I think as argument will make clear that 

the reason I want it in the file is to show the continuing 

course of conduct between Ar. Lataif and not any corporation, 

but ~r. Cobb. That is a consistent trend through all of the 

documents. Every single one of these documents is address~d 

to Ar. Cobb. No corpora ti on is mentioned. 

THE COURT: If its authenticity can be stipulated, I 

will r~ceive it in evidence for whatever effect it may have on 

that total picture. I don't regard it as a determinative. 

~R. ECHOL5: I don't have any question about this beini 

proper copy of something that was mailed. Do you recall it? 

I may have somewhere 

AR. COBB: I don't recall seeing it. 
~ ·. -

~-1 R. SISS:1AN: While he is looking, Your Honor, I also 
\ 

have again, I put toycther a judicial ndmission and there are 

some extra cries in here. But what I have done, I have ~one 

through the interrogatories and requests for admissions, and 

put them in one form just so Your Honor ~ill have them. 

~'1R. EClI:OL.S: Your Honor, I don't have any objection 
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to this thing, but I think it's nothing in the w~rld but 

2 argument of the Plaintiff rather than argument of Counsel. 

3 ! !1 R. SISS~1AN: I think I marked that as a letter exhibit, 

4 Exhibit E. 

s THE COURT: One-E. Let me have your others then. 

6 YIR. SISS.'1AN: Yes, Your Honor. 

7 THE COURT: Thank you. All right, sir. 

8 AR. SISS.'1AN: I have thought it over, and I decided 

9 1 that I would like to call Defendant Cobb as an adverse witness 

10 for a few questions. But I do have a memorandum on estoppel 

11 that I prepared. I don't know if you would like it now or 

12 wa'i t with argument or what. 

13 

14 

15 

16 ' 

17 

18 

19 

20 

21 

22 

23 ' 

THE COURT: Wait until. you are through with the evidence. 

.'1 R. SISS:1AN: Thank you, Your Honor. I would lik~ 

under the Virginia Co<le to call as an adverse witness the 

defendant; Douglas Cobb. 

THE COURT: All right. 

Whereupon, 

DOU3 Li\S COl3I3 

a defendant, called for examination by counsel for the Plaintijf, 

having been previously duly sworn, was examined and testified. 

as follows: 

DIRECT EXA:1 INATION 
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BY MR. SISS.'1AN: 

~ Would you please for the record state your full 

name and address? 

A Douglas Allen Cobb. 

O What's your address? 

A 820 Crooked Crow Lane, Great Falls, Virginia. 

O And are you employed for a corporation or with a 

corporation? 

A Yes. I work for a corporation. 

O What's the name of that corporation? 

A. Commercial Industrial Construction', Incorporated. 

~ And isn't it true you are president and chief 

executive officer of that corporation? 

A President. 

~ Are you the chief executive officer? 

A Never used that. 

~. Are you on the board of directors of that corporaticn? 

A. I am. 

0' Do you run it in its day-to-day operations? 

Day-to-day? Yes. 

O I see. Now, Mr; Cobb, isn't it true that you are a 

graduat~ of Princeton University? 

A. Yes. 
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~ And you have a bachclor·of science in electrical 

engineering? 

A. ~ echanical. 

Q. Mechanical engineering. And isn't it true, i"1 r. Cobb, 

that you took a pre~ conrse for those seeking admission to 

the Harvard Business School? 

A. No. That's not true. I think what you are referring 

to is the fact that I took a course of the type that is 

offered at Harvard Business School for a half of a semester, 

case studies of various business problems. 

Q. I see. Now isn't it true, Mr. Cobb, that you are 

also a partner in a limited partnership? 

A Separate limited partnership. 

Q. And isn't it true that you have taken bankruptcy? 

A. Yes, sir. 

Q. And isn't i~ also true that you have been.involved 

in business for some time? 

A. Yes, sir. 

Q. How long would you say? 

A Ever since I have been out of the Navy. 

~ What year was that? 

A In 1 59 ~- 1 60. 

Q. And you have owned your own company, have you not?· 
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A. Uh-huh. 

Q. And you woiked for others who own their companies? 

. . ~ 

A I worked ·for other companies. 

~ And isn't it true that you handle. contracts on a 

day-to-day basis? 

A Oh, I wouldn 1 t say that. We do two or three contracts 

a year. 

Q. And this has been go.ing on for some time? 

A. Yes. 

MR. SIS5.'1AN: I have no further questions. 

MR. ECHOLS: I have no further inquiry on that line, 

Your Honor. 

THE COURT: All right. You may step down. Thank 

you. Does the Plaintiff rest? 

:-1 R. SISS:1AN: Yes, Your Honor. 

THE COURT: Mr. Echlos. 

MR. ECHOLS: Your Honor, I would like to move to 

strike, but I would like first for you to read the memorandum 

of Mr. Sissman's. I ·will just refer to the points when I 

make my motion. 

'l'HE COURT: All right. Is it< iri the file or wha
1

t? 

MR. SISS1AN: No, sir. I have it here. 

THE COURT: All right. I will read it. 
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MR. SIS&\1AN: Thank you, Your Honor. 

THE COURT: All right. 

· (Whereupon, the Court read the document pre~iously 

mentioned.) 

THE COURT: All right. Mr. Echbls. 

MR. ECHOLS: Your Honor, I think it's -- we are all 

understanding, and we all know that the corporation was the 

only one who.was ever indebted to ~r. Myers in any way. 

And that the corpotation through Mr. Cobb or whoever writes 

the checks did pay Mr. ~yers on or about August the 13th. 

The testimony of Lataif indicates that he got the 

name of the corporation from Mr. ~yers. That he prepared the 

assignment before Mr. Myers cam~ to his office. That he 

phon.ed Cobb on July 12th, and he mailed it to him on the 

13th. And the receipt indicated it was received at the actual~y 

the P. O. box Commercial Industrial on July 14th. And Cobb 

paid the man on the 13th of August. 

Now, I don't find the connection between Defendant 

Cobb as an individual and Myers and Lataif to give rise to 

the kind of situation that is suggested in the cares that :'1r. 

Sissman comes up with. It $eems to me that you are again 

trying to get at the individual through the -- or get at the 

corporation through the back door by breathing some life into 
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the assignment by saying that the person who was the operator 

of the corporation did certain things, but that he ~hould be 

charged as an individual. And this is, I think, the vice of 

the basic approach. The interesting observatio~ is made and 

the argument is made that if Cobb had received or Commercial 

Industrial, vis-a:-vis Cobb, had received this assignment in the mail~ 

there might be some excuse. But essentially it was called 

on the telephone to him. And he explained it to him, and 

thereafter mailed it. There certainly was no excuse for 

Cobb having roade this mistake. , 

What mistake? Of not having read the assignment in 

detail. And, therefore, not discovering the Plaintiff's 

mistake. Your Honor, the Plairitiff is a lawyer. He called 

the man, and he says, ''I am sending you .an assignment. And 

Larry ~yers' money is to be paid to me. And it's going to be 

put in the ,mail." 

All right. It co~es to we don't have any idea here 

that Cobb read it .. lie obviously did not make any immediate 

cla~m t~at the corpora~~ name was wrong. But where was the 

duty on him to read that thing in detail, a document prepared 

by a lawyer, explained to him by' a lawyer as to its legal 

.. , 
'h 

effect? Obviously, the claim that he could have seeked immedist 

I 

or sought immediate attachment or garnishment of Ylyers' funds. 
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into less than one month that Cobb h<ld the, or the Commercial 

2 Industrial, either of them, hn<l the assignment is pretty far 

3 out. We don't find that ~r. Ayers is a non~esident of Viryini~ 

4 who has hcen subject to attachment. 

s Obviously, there would be no garnislunent, .if there 

6 were no judgment against him. In each case that he cited 

7 the~e insurance companies had a contractual relationship with 

8 one person who was doing something perfectly proper and who 

9 transferred a car policy or something else to someone else. 

10 And a duty would arise. 

11 : No~, the obligation Cobb had ~as to pay Myers when 

12 ~1yers completed his work. But this is not the kind of thing 

13 that gives rise to a new contract between Cobb and Lataif, 

1~ and thereby created privity between them, but between the 

15 corpo.ration and La ta if. It is a negative assignment, and the 

16 fact that th~re was notice of an.assign~ent is all th~ law 

17 requires to set in force as high a legal concept that says 

18 you will pay someone else, if ·the assignment is·valid. 

19 

20 

21 

22 

23 

Latciif talks about conduct. And on page something or 

other here on this quotes language -- next to the last page -· 

quotes language to say that the person who by his cohduct has 

rendered the injury impossible. Well, Yout H6nor, the pe~son 

who by his -- wait a minute; injury possible. Ex6use me. 
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The person who by his conduct who rendered the injury possibl 

is the person in this case who wrote the assignment, and used 

the wrong name in it. The lnyman is -- suppose the contxactor 

got ready to pay Myers and looked at the assignment and said e 

better pay Mr. Lataif .. And then he said no. I now read that 

this says Commercial Industry, Incorporated. Couldn't Myers 

have said at this point say, "Ila. Give me my money back.: Th 

assignment is no ~ood. 11 

All right. Let's suppose that Cobb had not given ~i.tye s 

his money. Well, suppose there were all sorts of things 

happening. Lots of suppositions, but they all started out 

because Lataif put the wrong corporate name on it. But even 

there were, then the bankruptcy arriving in December would 

washed the whole thing out. And it would have gone to the 

·trustee in the bankruptcy. 

_ So this assertion that Defendant acquired a duty to 

let Lataif knbw that he was not protected, now, this is 

impossible. A layman is supposed to adv ire a lawyer that he i 

not protected because the assignment he made turns out to be 

incorrect? It says his silence in the face of the' receipt of 

the assignm~nt is a r~presentation. 

Your Honor, there was no connection bet~~en, no privi Y 

between Cobb ~nd/or the corporation or anybody else ahd.Latai 
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There was only the naked fact of an assignment which, if correct 

and properly done, would have been enforceable. I would just 

say again that the corporation was there, and I can see nothin19 

in here that isn't a method of getting at the corporation throug 

the person who was acting for it as its agent, servant and 

employee. And he can't rise any higher. There is nothing.· 

It's just very difficult to respond to this on the basis of 

the facts that we have, because there is no duty. I can con-

ceive .of no duty to tell a lawyer that he has prepared a 

document incorrectly. 

'.1R. SISS:1AN: Your Honor, I think that .'.'4r. Echols has 

pointed to the wrong facts here. The corporation has been 

dismissed from this lawsuit. .If you -- I learned about the 

law of estoppel somewhat late in this case, after the February 

5th hearing. And I couldn't have written Mr. Lataif 's testimony 

any better than what it was. Decause if you look at, his testi~ 

mony, and you look at those letters, there is ·ortly the vague 

reference at the beginning of the assignment with the corporatlio 

But all of the discussions were with Doug Cobb. Ar. 

tataif said that he was under the impression that the debtor 

was Doug Cobb. All of thdse letters are addr~ssed to Doug 

Cobb. The corporation other than the assignment, no corporat 

name 6f any type appears. And most telling of all is the 
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response of Mr. Cobb, the Princeton graduate who writes back 

and says we paid them, and signs it Doug Cobb. He doesn't say 

the corporation paid him. That's the issue. 

The issue is Mr. Lataif thought Doug Cobb was a 

true debtor in this case. He talked to Doug Cobb, and he 

read him the assignment, and he sent him the assignment. 

And I think the key issue isn't the first telephone call when 

he said I am sending you this assignment. He sent the assign~ 

mentnot tathe corporation, ~ut to Doug Cobb. 

He called him again after Mr. Cobb .had the assignmen~. 

And that is why this case is just like that insurance case 

where the man came in with the papers. Doug Cobb apparently 

did not bother to read the papers. I don't know why he didn't 

read the papers, but then 

THE COURT: Excuse me. 

(Whereupon, the Court addressed other matters not 

relating to this case.) 

THE COURT: Go ahead, :1r. Sissman_. 

~ R. SISSMAN: It's a point of some sadness. Wil.l 

that be off the .record? I believe I was pointing to the 

second telephone call. And that's after he got.the assignment 
I 

And it referred to him specifically. And he never said, ~'It 

isn't me." And, in fact, he once again said, you know,"! am 
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going to pay you." •rhat's what >1r. ;Lataif is _relying on. And, 

2 Your Honor, as I read Mr. Lataif 's testimony, I think, and 
• 

3 I read the correspondence here, Doug Cobb was the man·who 

4 said, I will pay you. He didn't say my corporation will 

5 pay you. And I don't think he can turn around and say, 

6 Gee, my corporation o~ed you. But, my 6orporation had the 

7 debt, but you got the wrong name. So you don't get paid 

8 by ihe corporation. I don't think he can do that. 

9 The law of estoppel is you.don't need bad faith. 

10 You don't need recklessness according to the case I cited. 

11 These federal cases I cited apply to Virginia law. I think 

12 the cases are clear. You don't need bad faith. The standard 

13 are clear. · I don't want to read them over to·· you, but it use 

14 to be thoughtin Virginia you need bad faithor deceit. But al 

15 you need, if you don't have that, is a representation. And 

16 we have that. Cobb said both before and after he received 

17 assignment," I will pay you." I think we· have the reliance. 

18 I think Mr. Lataif had a number of remedies, one is immediate y 

19 filing the suit. 

20 That would not necessarily be discharged by the 

21 bankruptcy. Unless you want me to discuss that, I woh' t go 

22 into that. A chang:e of position. Ile. stopped trying to get 

23 the money from Mr. Myers because he thought he.had the assignm nt. 
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1 And he doesn't have any money now. And I think we have got. 

2 an estoppel there as almost a matter of the law. Is.anythi~g 

3 troubling you about that, Your Honor? 

THE COURT: Do you have that T versus T decision 

· 5 there? 

6 MR. SISS.'1AN: I have the last page. It talks 

7 about that. Would you want that now? 

8 THE COURT: I probably better see the whole thing. 

9 Do you happen to have it, ~r. Echlos? 

10 MR. ECHOLS: No, sir. 

11 THE COURT: I will send for it. 

12 MR. SISS1AN: May I summarize it, Your Honor? 

13 THE COURT: No. I would really like to read over 

14 
1 

all of the facts. 

15 ~R. SISS~AN: The~e estoppel cases are not limited 

'16 to insurance matters. The '.fhcmasen case was a deed case, one of ::'th 

17 cases I ·mentioned to you.The other circuit court case involves 

18 a statute of limitations case that says you can be estopped. •· 

19 The T versus T case involved a statute of fraud. 

20 THE COURT: Tell me about the City of Bedford, the 

21 fourth circuit case, 1977, if you have that. 

22 

23 

~R. SISSYtAN: Yes, sir. I believe that's the one 

I just referred to. What that says is that a party may be 
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estopped from interposing the statute of limitations. 

2 THE COURT: B~ lulling a perspective plaintiff? 

3 MR. SISSMAN: That's right. I believe what happene 

in that case as I recall the case, the Defendant said don't 

~ resort to litigation~ We ~ill work it out. Don't resort to 

6 litigation, and then the statute passed. And T versus T 

7 is a statute of fraud case. In any event, this matter surviv s 

8 motion to strike. · And if Defense wants to put on testimony, 

9 I have no objection to letting Your Honor read the deposition 

10 rather than take up your time here. ' 

11 And I would trust Your Honor to discard that which 

12 ought to be discarded . 

13 MR-. ECHOLS: Since Mr. Si~3sman took the defendant's 

14 deposition, and since I asked no questions on those occasions 

15 except maybe one or two, why I would politely decline his 

1.6 magnificent . offer, Your Honor. i obviously would have my 

17 witness testify in response. 

18 

19 

20 

21' 

MR. SISSMAN: Well, due to the .fact that :'1r. Cobb 

kind of left the depositidn early, we had him back twice to 

let him enjoy my ho~pitalit~. 
. ' 

I might add that the Bedford Case or the cas~ I 

just discussed cites T versus T for its authority that you 

don't need bad faith. 
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THE COURT: 'l'lle case of T versus T in. 216 Virginia· 

probably comes about as close to framing this question of law 

as any one case is likely to find. It states that the 

necessary to establish equitable cstoppel absent a showing 

of fraud ~nd deception are a representation, reliance, a chan e 

of position and detriment. 

The question of estoppel is one of the most subtle 

I know of. A great deal depends upon the relative positions 

of the parties. Estoppel is much more likely to be. invoked 

where there is a disparity in the bargaining power of the two, 

where the party to be estopped has supe~ior knowledge or 

superior leverage in negotiations and where he is able to 

take advantage of his po~ition·by some representation that 

he had made to a person on an inferior footing. 

It also seems to me to be more likely to be invoked 

in a case where the parties have an existing and ongoing 

relationship with each other, where they are bound together 

by a business conuni tment that preexists, or where they are 

husband ahd wife, a£torney and client, or otherwise have some 

duties already existi~g toward one another. 

Total strangers meeting on the street and having no 

relationship, no duty t6 speak, no duty to protect ~ach other's 

rights are much less likely to be affected by this doQtrine. 
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' .,,, In this particular case, it does not seem to me that 

2 there is any disparity of bargaining power or any inequality 

3 of knowledge betwe~n the plaintiff, ~r. Lataif, an<l the defend~n 

4 Mr. Cobb. Ar. Lataif was a sophisticated attorney at law. _ 

5 He was acting in this case to prote~t himself and to recover 

6 a fee. He had the responsibility to act as best he could for 

7 the protection of his own interests. And he undertook to do 

8 that by the assignment right. 

9 There were certain motivating considerations for 

10 his doing that. As I recall the testimony in the forrner 

11 hearing -- and I re-read it this morning -- he did not wish to 

12 imperil the relationship between Cobb and ~1yers. Cobb was 

,I 

13 '.·1yers' employer. And he wanted Cobb to pay i1yers when the time 

14 came. And he indulged Myers' request that he not do anything 

15 more drastic, such as an attachment before judgment, in order 

16 to protect himself. In fact, when he did write to Cobb for 

17 the first time, he praised Ayers. 

18 This was a selection of business tactics on Ar. Lataif' s 

19 part which were perfectly proper for him to do, but it 

20 demonstrates the fact that he was by no means at the mercy 

21 of Mr. Cobb. But he was acting in what he conceived at that 

. 22 time to be his own interests. In cases involving insurante 

23 companies, they ~11 seem to me to be cases in which there is a 

·- ·'" ·App. 112 
- . 

MARY P. SILVERTHORNE 
(703) 711-5371 



ri 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
.. 

12 
,, 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.JJ,,,, 

.· 

[ 33 J 

superiority of bargaining power or a superiority of knowledge 

imputed to the insurance company which is estopped. And in 

those cases, the insurance company knows so much more about 

insurance law than the poor customer or knows· so much more 

about the conditions of coverage _and knows so much more about 

the requirements of the policy than the layman he is dealing 

with, that the insurance companies through their agent~ are 

held under ~imilar circumstances of these cases which h~ve 

been cited to have a responsibility to speak. 

And by their silence, they ~ay be estopped to deny 

coverage. And even more strongly, if they make ~ repr~senta-

tion upon which the insured relies, they are more clearly 

estopped to deny coverage. 

In the case of .T versu~_'.!:_, one can hardly conceive 

of a situation in which there is a strong·er case of superiority 

and ba~gaining position and the.close knit relationship 

between the pa~ties. 'There, a woman pregnant by another man 

was about to put her expected child up for adoption. Then the 

Defendant came along and entreated her to marry him, and 

said, "If you marry me, I will treat that child as my own when 

it is born." 

So she gave up the ~pportunity to place the child 

for adoption as ~n infant, when it's easy to have children 
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adopted. And she married the 111un. He consented to have his 

own name listed on the birth certificate as the biological 

father of the child, which everyone knew he was not. And he 

did, in fact, support the wife for four years until he, for 

his own reasons, terminated the relfltionship and abandoned her 

and the child. 

And when she sought to recover child support from 

him, he pleaded the statute of fraud on· the_ ground that he 

had not ever agreed in wri'ting to assume the obligation of 

another man. And the Supreme Court said that he was estopped 

by his conduct and by his statements to take that position. 

Because he had, by his representations, induced his wife to 

change h~r life completely. She had given up the op~ortunity 

to place the child for auoption and was now, because of his 

representations, was in the position of caring for a fatherless 

child for the rest of her life. And she had also given up tne 

right to -- I shouldn't say riyht -- but a plan which she 

had evolved. After she had placed the child for adoption, she 

was going to go to New York where she had an employment 

·opportunity. And she relinquished that as well. 

She had very substantially chan~ed her position in 

' 
reliance on a positive representation made by someone who 

had, as betweeri them, superior bargaining position. She 
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became -- she was dependent upon him at the time and becaMe 

very dependent upon him as a result of his representa tion-s. 

The elements spelled out in that case are a representation, 

reliance, a change of position, and detriment. 

There seems .to me also to be a strong element 

running through those cases that I have just mentioned of 

superior ~nowledge or bargaining position. In this case, it 

would seem to me that Ar. La ta if had as much knowledge of the 

circumstances as Ar: Cobb, and perhaps more. Certainly he 

was ever bit as sophisticated in the area of the law. The 

representationdid not flow from .1r. Cobb initially. It was 

.'1r. Lataif who set this ball in motion by going to J.4r. Cobb witt 

an assignment. Ar. Cobb' did not go to i'1r. La ta if and entreat 

him to withhold collection procedure~. 

Rather, the moving party was :1r. Lataif. There was 

reliance and there was a detriment. No question about that. 

But was there a cha~ge of position? I think that the evidence 

falls short of showing that ther~ was. Mr. Lataif for his 

own reasons had selected this particular .rernE'.dY. His reasoning 

at the time was sound. 

He did not wish to imperil the relationship between 

Cobb and .:1yers by jumping in with a lawsuit or an attaclunent 

or taking a judgment and getting a garnishment. He chose to 
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1, proceed in a very low key way to allow Cobb and Ayers to · 

2 finish their business and then present his assignment for 

3 payment at that time. And therefore, I don't think he change 

~ his position in reliance upon anything that Cobb said. He 

5 pu~sued the strategy that he adopted at the outset. 

6 T~rning. then to the touch stone which is ~entioned 

7 in the plaintiff's memorandum, quoting 'l'homason. versus Walker, 

8 th~ memorandum on page five says, "It is generally agreed 

9 that when one of two innocent persons, each of whom is guiltless 

10 of an intentional moral wrong must suffer a loss, it should 

11 be b6~n~ by that one of them who by his conduct has rendered 

12 the injury possible .. " . 

13 And I find myself in agreement with ~r.· Echols on 

14 that. The injury became possible because of the simple error 

15 

16 

17 

18 

19 

20 

21 

22 

23 

in.the naming of the assignee. We are back to the point 

where we started. This error was Ar. Lataif 's. Mr. Cobb 

had, as held in the previous he~ring, no obligation to honor 

that assignment at all. 

And the only question before us today is~ Was he 

. guilty of a fraud or of a deceit or was he conduct unconscion-

able in such a way as to entitle :1r. Lataif to rely on the 

docttine of estoppel? For the reasons stated, I do not think 

that it was,. and I will grant the r11otion to strike the 
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evidence in the case, and enter judgment for the Defendant. 

This renders the third-party claim by Lataif ~~ excuse 

me -- by Cobb against Myers, and the counterclaim has already 

been disposed of. So would you prepare an order, Mr. Echols? 

>IR. SIS&\1AN: Your Honor, two matters. One is to 

put this case for appeal. Uow would the transcript be enterec 

into this record, because the other record is going off? Can 

you make some suggestion on that? 

THE COURT: Well, it's all one case. The transcript . 

is already in the record. 

1-1R. SISS.'1AN: c'1y problem is that's my transcript you 

have. 

MR. ECHOLS: This is the ~ranscript of the first hear-

ing. So the file is not in Richmond. It's right here. 

~R. SIS&\tAN: Does the file not go down until the 

appeal is granted, if it is? Is that how it works? 

THE COURT: No. It goes down b~fore that. 

_'1R. SISS.'1AN: I am surprised it is not down there.· 

Well, I guess if Your Honor would find on the re~ord I guess 

you already have -- that is the same transcript that is in 

the 

THE COURT: Let the record show that the transcript 

App. 117 

MARY P. SILVERTHORNE 
·(703) 7ll-B71 



I 
~ 

• 
2 

3 

4 

5 

6 

7 

8 

,9 

10 

11 

12 
,,. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

• 22 

23 

,,,, 

[ 38 J 

that was read in evidence this morning was a true copy of 

the transcript of the proceedings at the former hearing. I 

noticed a few typographical errors in it as I read it. Obligo~, 

for instance, is spelled obligator, and a few things like that. 

But basically, it's all right. I saw nothing in ib that I 

tho~ghtshould be corrected. If Counsel doesn't, I should thin!{ 

it's satisfactory. 

MR. SISS.'1AN: I did properly notice it for that appeal. 

So I guess it's in for this appeal too. Now, another matter 

is, just to keep the record straight, we had a motion the 

other day to amend the complaint which I asked for to include 

misrepresentation, in addition. But you also found that 

estoppel was included in the civil warrant pleadings. And 

I submitted an order to Ylr. Echols and asked him to give it to 

~s. Thomas. And I haven't got it back. Do you have that 

order there? 

MR. ECHOLS: No. I think it was endorsed by all 

hands, and taken to the clerk. 

I did. 

~'1R. SISS>1AN: It's been filed? 

THE COURT: I think I entered it this morning. Yeah. 

.11R. SISSi1AN: Very well . 

THE COURT: I did it today. 
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MR. SISS~AN: One thing, a final thing would be as 

2 I understand the rules of procedure, there are two ways to 

3 get this transcript that is being taken down to the --

4 THE COURT: ~r. Sissman, I don't think I ough~ to 

5 discuss with you appellate practice. I have no control over 

6 it, and if I made some misstatement, I would be doing you a· 

7- grave injustice. So I think I had better leave you to a 

8 reading of the big black.book. 

9 i1R. SISS1AN: I am going to ask you to do something 

10 or ask Mr. Echols to do something. Under the rules, there 

11 are two ways you can get the transcript into the record. And 

12 one way is to have it recited in the final judgment order. 

13 That any transcript to be filed shall be included in the 

14 record. I wonder if Ar. Echols would agree to that? That 

15 would save me from having to notice notice him when it was 

16 filed. 

17 ;1R. ECHOLS: I don't want to do that for the same 

18 reason I didn't want to do it before. I want to know when 

19 it goes over there so we can go over to make our notes. 

20 

21 

22 

23 

THE COURT: I will have to leave that to you, gentlemen. 

Court is recessed. 

(Whereupon, the above-entitled mattet was concluded 

at approximately 12:04 p.m.) 
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CERTIFICATE OF REPORTER 

I, Teresa A. Norris, do hereby certify that the 

testimony of the witnesses in the foregoing hearing was taken 

by me in stenotype and thereaf tcr reduced to typewriting 

under my supervision; that sni<l deposition is a true record 

of the testimony given by said. witnesses; that I am neither 

counsel for, related to nor employed by any of the parties 

to the action in which this hearing was taken; and, further, 

that I am not a relative oi employee of any attorney or 

counsel employed by the parties thereto, nor financially or 

otherwise interested in the outcome of this action. 

Teresa A. Norris, Court Reporter 
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. IN THE CIRCUIT 

LAWRENCE P. LATAIF 

COURT OF ARLINGTON COUNTY, VIRGINIA 

) 
) 
) 
) 
) 
) 

I 

Plaintif £ 

v. Il\W NUMBER 19113 

RES TA URA NT EQUITIES 1 INC•, et a 1) 
) 
) Defendant 

JUDGMENT ORDER 

.THIS CASE came on for trial be fore the court without a 

jury on May 22, 1979, the parties a~d th'lir c~L:nc:::! ~'-ir•; i-i-'U*'~&a1;, 

WHEREUPON the Plaintiff moved for eununary judgment on the 

third party.counter-claim for recisaion and the said motion was 

argued by counsel, and 

IT APPEARING TO THE COURT that said motion for summary 
I 

1 judgment ought to be denied but that nevertheless the counter-· 
I 
I 

claim ought to be dismissed for the ~eaaon that the bankruptcy of 

Laurence Myera extinguished the obligation sought to be reacinded1 

1

whereupon, . 

I 

THE COURT heard the evidence of the Plaintiff and receivec 

his exhibits as to the merits of hie claim against the individual 
.1 

Defendant Douglas Cobb, after which the Plaintiff, having rested 

I his caao, the Defendant Cobb by counsel, moved to etrik~ the 

Plaintiff 'a evidence as not havin9 been sufficient at la~7 ~nd 

IT APPEARING TO THE COURT for the reasons' stated from the 

bench that the Plaintiff failed to produce evidence which would 

justify a judgment in his favor against Defendant Cobb1 it is 

accordingly 
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ADJUDGED, ORDERED AND DECREED that the motion for 

i summary judg.men,t on a counter-claim of the third party from De­

fendant Myers be, and the same hereby ia denied 1 ho.wever the 

. motion to dismiss the said counter-claim upon the additional 

evidence of the bankruptcy be, and the eamo hereby ie 9ranted1 . 

and it is further 

ADJUGED, ORDERED AND DECREED that the claim of the 

I Plaintiff and the various other claims of the parties be, and 

J they hereby all are diemiaeod with prejudice and judgment ia 

rendered in favor of the Defendant Cobb on the case against him 

individually and 

THIS IS A FINAL ORDER. 

Ent~red this _)j..i June 
II_ da~ of ~ 197~~-~ 

Jll~Q i ll~Jf/ 
ASK FOR TIIIS1 

E~l:;:~---rr:, 
By•,' . ~ , · k ~,,,15' 

Counsel for Defendants Cobb 
and Corrunercial Industrial 
Construction, Inc. 

- Seen and excepted to as to the 
dismissal of the Myers' counter 
claim a 

I c.1~~ ) vf ;;)h~44d 
~a s. Thomas, Counsel for 
Defendant Myers 

Seen and excepted to as to the-

Charles s. ~ussel, Judge 

--

1 ruli:g in favor of Defendant Cobbs 

I 
'it/,_ /_ - ' =-:--:---.-.. 

I Peter' L. Sissman, Counsel for 
. Plaintiff · 
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