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MOTION FOR JUDGMENT

The plaintiff files this Motion for Judgment.on account of
the following:

1. On February 17, 1976, pbris Pauline Meeks was riding as a
passenger in a motor vehicle operated by Walter L. Meeks, Jr.,
wvhen it was involved in a certain accident with ;amotor vehicle
operated by Robert A. Foley, which accident was as the result of

the negligence of Robert A. Foley and which accident caused ihjury

-to your plaintiff, Doris Pauline Meeks.

2. Doris Pauline Meeks filed suit against Robert A. Foley in
the Circuit Court of Louisa County for injuries arising from the
aforesaid accident. ' _ ‘

3. At the time of the accident in question, Robert A. Foley

maintained automobile liability insurance with the defendant, Erie

Insurance Exchange, which policy provided coverage for Robert A.
Foley,Aand which policy was in full force and effect at the time
of the aCCidént in question. |

4.. That the Erie Insurance Exchange has wrongfully denied
coverage to Robert A. Foley under the aforesaid policy of insurance
and has failed to defend its insured, Robert A. Foley, or to

satisfy the judgment that has now been rendered against him.

A )




5. On May 16, 1977, Doris Pauline Meeks obtained judgment

against Robert A. Foley in the sum of $30,000.00 with legal

interest thereon from May'!16, 1977, which judgment remains out-

standing and is the obligation of the defendant to satisfy under
the terms of the aforesaid poliéy of automobile iiability |
insurance.

WHEREFORE, your plaintiff, demands judgment against the
defendant, Erie Insurance Exchange, in the sum of THIRTYRTHOUSAND
DOLLARS ($30,000.00), with legal interest thereon from May 16,
1977, ahd its costs expended. | - |

DORIS PAULINE MEEKS

o WA=

W. W. Whitlock
Whitlock Building _
Mineral, Virginia 23117

By A v G v
Bufdrd M. Parsons, Jr.
MAY, MILLER AND PARSONS
Suite 800, 700 Building
700 East Main Street _
Richmond, Virginia 23219 -

Filed in the Clerk's Office the 747, . | .
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GROUNDS OF DEFENSE

Comes now defendant, by counsel, which for its grounds of
defenseAtd the motion for judgment says as follows:
1. The allegations contained in paragraphs 1, 2 and 3
of the motion for judgment are admitted. |
2. The allegations contained in paragraphs 4 and 5 of thé
motion for judgment are denied. |
WHEREFORE, defendant moves the Court to enter judgment on
its behalf, togethér with its reasonable costs in this behalf
expended.
Respectfully submitted,
ERIE INSURANCE COMPANY

By Counsel

CERTIFICATE

I hereby certify that a true copy of the foregoing grbunds
of defense were mailed to W. w; Whitlock, Esqﬁire, Whitlock
Building, Mineral, Virginia 23117, and Buford M. Parsons, Jr.
Esquire, May, Miller and Parsons, Suite 800, 700 Building,

700 East Main Street, Richmond, Virginia 23219, counsel for
plaintiff; on this 1lst day of Aﬁg st, 1978.

) b Lo

David Craig(Landin
COUNSEL: - 0f Counsel

>
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McGUIRE, WOODS & BATTLE
P. O. Box 1191
Charlottesville, Virginia 22902
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FINAL ORDER

On May 23, 1979, came the plaintiff, in person and by her
counsel, and éame also the defendant, Erie Insurance Exchange
by its Claim Manager and its counsel;

And, thereupon caﬁe a jury, to-wit: Elsie Roberta Goffney,
William Russell Kent, Mildred Badget Goodwin, ROby Wagner, Jr.,
W. B. Paulett, David Thomas Greene and Lewis Earl Bowles, who
were sworn well and truly to try the issue joinedvin this case.

Thereupon, opening statements were made, evidence
presented, motions made and ruled upon, and exceptions made to
such rulings as will Ee fully reflected by the transcript of
these proéeedings.

WHEREUPON, the Court doth ADJUDGE, ORDER and DECREE that
the plaintiff, Doris Paﬁline Meeks, recover and have judgment
against the defendant, Erie Insurance Exchange, in the amount
of Thirty Thousand Dollars ($30,000.00), with interest thereon,
from the 16th day oij;y, 1977, and-her cost expended herein,
and also, her costs expended in the case of Doris Pauline
Meeks v. Robert A. Foley, to which action of the Court, the
defendant, by counsel, objécted and noted ekception.

WHEREUPON, defendant, by counsel, héving noted its
intention to appeal from the judgment of the Court, and ﬁaving
moved for a suspension of éxecutipn of this judgment, pending
action thereon by the Supreme Court of Virginia, it is ORDERED

that execution of this judgment be, and hereby is, suspended
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et

for a period of thirty days from the date of entry of this
Order, and thereafter, until the Virginia Supreme Court acts
on defendant's petition for appeal, prbvided that withiﬁ said
period of thirty days, defendant files proper notice of appeal,
and proceeds with its appeal as provided by law, the plaintiff
not having asked for an appeal bond, no bond is required.

It is further ORDERED that a transcript of testimony and
proceedings before this Court in this case is to be made a
part of the record of this case, provided said transcript is
duly filed ih the office of thevCIerk of this'Court within

sixty days from the date of entry of this Order.

ENTER:.
' DG

e __ - J#=7]

H‘L I ASK FOR THIS:

VB ree =

SEEN AND EXCEPTED TO:
v ; p. d.
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ASSIGNMENTS OF ERROR

L 1. The Court erred in ruling that Meeks did not
have the burden of proving the terms of the insurance
contract.
2. The Court.erred in overruling Erie's mofion
to strike made when Meeks rested her case without presenting
evidence. |
' 3. The Court erred in overruling Erie's motion to
strike which was renewed upon Erie's resting its case.
4. The Court erred in entering summary judgment

for Meeks.

c06



AGENT'S NAME

I DRERIEINSURANCE ESMbAN T BENITIEE

(BEKTEMARKED 7 B9 1) -

ITEM 2 POLICY PERIOD ! POLICY NUMBER Cc.C. J
52 ' 'pD2058 IRA T DUNM JR 7-21=78 o 72176 V07-21-02323 M | I
P ITEM 1 NAME AND ADDRESS OF NAMED INSURED ~
. -t
X Policy period begins ond ends ot 12:01 A. M., standard time at the address
3 } ROB[RY ALL[N FOLEY of the Nomed insured os stoted herein. Until terminoted by either the
RT z Box ‘1 8‘ .A Nolm.d llr;szred or OhedErie in occordance with the terms of the policy, this
. policy will be continued in force for successive poli eriods by p t of
@ - mm”sv. LLE " 129“2 the required continuotion premium. Hive policy perie Y payment Q‘
_ ) POL. co BM
~VF LOouls ;
(o 28 ITEM 3 - UENXOLDER: CAR UENHOLDER: CAR ~ ‘
' VA NA
MAIN S
-ORA 22560 CAR 2 mn
= . PRIVATE PASSENGER CARS T\
. DISCOUNTS
ITEM 4 DESCRIPTION OF INSURED AUTOMOBILE(S) - ] QAVERTIAINNG § perensve
PURCHASED NEW SERIAL NO. STATISTICAL INFORMATION ut enciosto Laeniaea | WL [
4 YEAR, MAKE AND BODY STYLE g —ss7—1 (LAST 5 DIGITS) o erovey Ry ey Ao E 0
1| -H-FORE (L6 Fod 80605 | X10E |21/ h5( 12 A2 [ 010
® //03 - ~
“ 3 ~
_/
@ ITEM 5THE INSURANCE AFFORDED IS ONLY WITH RESPECT TO EACH AUTOMOBILE AND EACH COVERAGE FOR WHICH A SPECIFIC DEPOSIT PREMIUM IS CHARGED “™
“THE LIMIT OF ERIE'S LIABILITY FOR EACH SUCH COVERAGE SHALL BE AS STATED MEREIN, SUBJECT TO ALL THE TERMS OF THIS POLICY HAVING REFERENCE THERETO:
_ DEPOSIT PREMIUM COVERAGE ’ LIMITS OF LIABILITY )
(5 ey g 2l . . EACH ”~
3 4 . 30, A Bodily Injury $ 50 000 rrson 300 ,000 eack occurrence
! Liability ' .
-3 23, 17. B Property Damage |$ 28 ,000 EacH OCCURRENCE OR EACH ACCIDENT ha
liabi'iiy (PAMLY POLCY) COMBINATION POLICY)
e ~
$ 7. . C Medical Payments |$ 1000 EACH PERSON
$ }{, 16, D Comprehensive ACTUAL CASH VALUE
(Includes Fire & Theft) P
’ $ % 9. E Collision -ACTUAL CASH_VALUE wsss YOO . peoucrmie
$ F Fire ACTUAL CASH VALUE
ﬁ $ G Theft ACTUAL CASH VALUE -~
$ J Towing ) EACH
. . A
$ i, . K Uninsured Bodily Injury $ 25 ,000 eacHrperson $ 50,000 Accioent
h $ Motorists Property Damage$ § ,000 eacw accioent : -~
Endorsements ‘
$ 233 . TOTAL
1 $ 75 . LESS [D PAYMENT D REFUND ~
~ 158, ] - PAY.tHE AMOUNT SHOWN ¢
“ITEM6  occupation: e

ITE% eA M ETR‘SEMENTS, EXCEPTIONS, IF ANY, TO DECLARATION ITEMS 7, 8, 9,10 AND 11 WHICH APPEAR ON REVERSE SIDE,
- -

~
' t s
o ITEM 6B THE VEHICLE(S) WILL BE USED FOR "PLEASURE AND BUSINESS" EXCEPT AS FOLLOWS:
%
\r;
L Btherivad Amnant




RECIPROCAL INSURANCE

[ - N —— - -

. ERIE INSURANCE EXCHANGE

vl ERIE, PENNSYLVANIA

7%4@ Automobile Insurance Policy

but not one for the other, and represented by ERIE INDEMNITY COMPANY, Attorney-in-Fact, AGREE with Subscriber,
named in the Declarations made a part hereof, in consideration of the payment of the premium deposit, and the execution
of a power of attorney to ERIE INDEMNITY COMPANY, authorizing it to execute reciprocal or inter-insurance contracts
between said Subscriber and other Subscribers at ERIE INSURANCE EXCHANGE, and in reliance upon the statements in the
Declarations, and subject to all the terms of this policy:

THE SUBSCRIBERS at ERIE INSURANCE EXCHANGE, severally, but not jointly, each ratably with other Subscribers,

PART I—LIABILITY

COVERAGE A—BODILY INJURY LIABILITY
COVERAGE B—PROPERTY DAMAGE LIABILITY

To pay on behalf of the Insured all sums which the Insured shall become
legally obligated to pay as damages because of:
A. bodily injury, sickness or disease, including death resulting there-
from, hereinafter called “‘bodily injury,” sustained by any person;
B. injury to or destruction of property, including loss of use thereof,
hereinafter called “property damage;”
arising out of the ownership, maintenance or use of the owned automo-
» bile or any non-owned automobile, and the ERIE shall defend any suit
-alleging such bodily injury or property damage and seeking damages
which are payable under the terms of this policy, even if any of the
allegations of the suit are groundless, false or fraudulent; but the ERIE
- may make such investigation and settlement of any claim or suit as it
deems expedient.

Supplementary Paymenis

To pay, in addition to the applicable Limits of Liability:

(a) all expenses incurred by the ERIE, all costs taxed against the
Insured in any such suit and all interest on the entire amount of any
‘judgment therein which accrues after entry of the judgment and before
the ERIE has paid or tendered or deposited in court that part of the
judgment which does not exceed the limit of the ERIE’S liability thereon;

(b) premiums on appeal bonds required in any such suit, premiums
on bonds to release attachments for an amount not in excess of the
applicable Limit of Liability of this policy, and the cost of bail bonds
required of the Insured because of accident or traffic law violation
arising out of the use of an automobile insured hereunder, not to exceed
$100 per bail bond, but without any obligation to apply for or furnish
any such bonds;

(c) expenses incurred by the Insured for such immediate medical and
surgical relief to others as shall be imperative at the time of an accident
involving an automobile insured hereunder and not due to war;

(d) all reasonable expenses, other than loss of earnings, incurred by
the Insured at the ERIE’S requcst.!

Persons Insured
The following are Insureds under Part 1:

(a) With respect to the owned automobile,
(1) the named Insured and any resident of the same housechold,
(2) any other person using such automobile with the permission
of the named Insured, provided his actual operation or (if he
is not operating) his other actual use thereof is within the
scope of such permission, and
(3) any other person or organization but only with respect to his
or its liability because of acts or omissions of an Insured under
(a) (1) or (2) above;
(b) with respect to a non-owned automobile,
(1) the named Insured,
(2) any relative, but only with respect to a private passenger
automobile or trailer,
provided his actual operation or (if he is not operating) the other
actual use thereof is with the permission, or reasonably believed

to be with the permission, of the owner and is within the scope
of such permission, and
(3) any other person or organization not owning or hiring the
automobile, but only with respect to his or its liability be-
cause of acts or omissions of an Insured under (b) (1) or
(2) above.
The insurance afforded under Part I applies separately to each Insured
against whom claim is made or suit is brought, but the inclusion herein
of more than one Insured shall not operate to increase the limits of
the ERIE’S liability.

Definitions
Under Part I:

“Subseriber’’ means only the person who signed the application result-
ing in the issuance of this policy;

“named Insured” means the Subscriber named in Item I of the
Declarations and also includes his spouse, if a resident of the same
household;

“llllllr.d“ means a person or or anization dcscribed under ‘“Persons
24
Insured ;"

*relative’’ means a relative of the named insured who is a resident of
the same household;

“owned automebile’’ means

(a) a private passenger, farm or utility automobile described in this
policy for which a specific premium charge indicates that cover-
age is afforded,

(b) a trailer owned by the named Insured,

(c) a private passenger, farm or utility automobile ownership of
which is acquired by the named Insured during the policy
period, provided
(1) it replaces an owned automobile as defined in (a) above, or
(2) the ERIE insures all private passenger, farm and utility auto-

mobiles owned by the named Insured on the date of such
acquisition and the named Insured notifies the ERIE during
the policy period or within 30 days after the date of such
acquisition of his election to make this and no other policy
issued by the ERIE applicable to such automobile, or

(d) a temporary substitute automobile;

“4emporary subsiitute automobile’ means any automobile or trailer,
not owned by the named Insured, while temporarily used with the
permission of the owner as a substitute for the owned automobile or
trailer when withdrawn from normal use because of its breakdown,
repair, servicing, loss or destruction;

“non-owned auto mobile’’ means an automobile or trailer not owned
by or furmished for the regular use of either the nam.cd Insured or any
relative, other tha#n a temporary substitute automobile;

“private passenger automobile’’ means a four wheel private passenger,
station wagon or jeep type automobile;

“§arm avtomobile’’ means an auto it ofrthe truck type with a
load capacity of fifteen hundred pound 1 1ot used for business
or commercial purposes other than farmig; °

nns r\'"v-' - - |
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* (b) injury to or destruction of (1) an insured automobile owned by
the named Insured cr his spouse if a resident of the same house-
hold and the contents of such automobile, and (2) any other
property (except an automobile) owned by an Insured and

< located in Virginia, hereinafter called “property damage;”

caused by accident and arising out of the ownership, maintenance or
use of such uninsured autormobile.

Delinitions )
“Insured.” The unqualified word “Insured” means:

(a) the named Insured and, while residents of the same household,
his spouse and the relatives of either;

(b) any other person while occupying an insured automobile; and

{c) any person, with respect to damages he is entitled to recover for
care or loss of services because of bodily injury to which this Part IV
applies.

The insurance applies separately with respect to each Insured here-
under, but neither this provision nor application of the insurance to
more than one Insured shall operate to increase the limits of the ERIE’S
liability.

“insured auvtomobile.” The term ‘insured automobile” means an
automobile registered in Virginia with respect to which the bodily
injury and property damage liability coverages of the policy apply.

“yninsured automobile.’” The term ‘‘uninsured automobile’’ means

(a) an automobile with respect to the ownership, maintenance or use
of which there is, in the amounts specified in the Virginia Motor Vehicle
Safety Responsibility Act, neither (1) cash or securities on file with the
Virginia Commissioner of Motor Vehicles nor (2) a bodily injury and
property damage liability bond or insurance policy, applicable at the
time of the accident with respect to any person or organization legally
responsible for the use of such automobile, or with respect to which
there is such a bond or insurance policy applicable at the time of the
accident but the company writing the same is or becomes insolvent or
denies coverage thereunder; or

(b) a hit-and-run automobile as defined;
but the term *“‘uninsured automobile” shall not include:

-

(1) an automobile which is owned or operated by a self-insurer
—within the meaning of the Virginia Motor Vehicle Safety Responsi-
bility Act or any motor carrier law or similar law;

. (2) an automobile which is owned by the United States of America,
the State of Virginia, a political subdivision thereof, or an agency of
 any of the foregoing;

(3) a vehicle operated on rails or while located for use as a residence
or premises and not as a vehicle; or

(4) a vehicle or other equipment designed for use principally off
public roads, except while actually upon public roads.

“hit-and-run outomobile.” The term “hit-and-run automobile’ means
an automobile which causes an accident resulting in bodily injury to
an Insured or property damage, provided: (1) there cannot be ascer-
tained the identity of either the operator or the owner of such “‘hit-and-
run automobile;” (2) the Insured or someone on his behalf shall have
reported the accident within 5 days or as soon as practicable to the
Commissioner of Motor Vehicles.

“occupying.” The word “‘occupying” means in or upon or entering
into or alighting from.
Exclusions
This policy does not apply under Part IV:

(a) to bodily injury to an Insured while occupying an automobile

{other than an insured automobile) owned by the named I‘nsured or
his spouse, if a resident of the same household, or through being struck
by such an automobile;

(b) to bodily injury to an Insured, care or loss of services recoverable
by an Insured or injury to or destruction of property of an Insured,
with respect to which such Insured or his legal representative shall,
wichout written consent of the ERIE, make any settlement with any
person or organization who may be legally liable therefor;

(c) to the first two hundred dollars of the total amount of all property
damage as the result of any one accident;

(d) so as to inure directly or indirectly to the benefit of any insurer
of property.

Limits of Liability

(a) The limit of bodily injury liability stated in the Declarations as
applicable to “each person” is the limit of the ERIE’S liability for all
damages, including damages for care or loss of services, because of
bodily injury sustained by one person as the result of any one accident
and, subject to the above provision respecting each person, the limit
of such liability stated in the Declarations as applicable to ‘each
accident” is the total limit of the ERIE’S liability for all damages,
including damages for care or loss of services, because of bodily injury
sustained by two or more persons as the result of any one accident.

(b) The limit of property damage liability stated in the Declarations
as applicable to ‘‘each accident’ is the total limit of the ERIE’S liability
for all damages arising out of injury to or destruction of all property
of one or more Insureds as a result of any one accident.

(c) If claim is made hereunder and claim is also made against any
person who is an Insured under the Bodily Injury Liability or Property
Damage Liability coverages of the policy because of bodily injury or
property damage sustained in an accident by a person who is an Insured
hereunder, any payment made hereunder to or for any such person
shall be applied in reduction of any amount which he may be entitled
to recover from any person who is an Insured under the Bodily Injury
Liability or Property Damage Liability coverages; and

(d) Any amount payable hereunder because of bodily injury or
property damage sustained in an accident by a person who is an Insured
under this Part IV shall be reduced by all sums paid on account of such
injury or damage by or on behalf of the owner or operator of the un-
insured automobile.

(e) Any amount recoverable as damages because of bodily injury or
property damage sustained in an accident by a person who is an Insured
under this Part IV shall be reduced by all sums paid on account of such
injury or damage by or on behalf of any person or persons jointly or
severally liable together with the owner or operator of the uninsured
automobile for such injury or damage including all sums paid under the
Bodily Injury Liability or Property Damage Liability coverages of
the policy.

Other Insurance

With respect to bodily injury to an Insured while occupying an
automobile not owned by the named Insured, the insurance hereunder
shall apply only as excess insurance over any other similar insurance
available to such Insured and applicable to such automobile as primary
insurance.

Except as provided in the foregoing paragraph, if the Insured has
other similar bodily injury insurance available to him and applicable
to the accident, the ERIE shall not be liable for a greater proportion of
any loss to which this Part IV applies than the limit of liability here-
under bears to the sum of the applicable limits of liability of this
insurance and such other insurance. .

With respect to property damage, the insurance hereunder shall
apply only as excess insurance over any other valid and collectible
insurance of afy kind applicable to such property damage.

[conbitions ]
(The following Conditions apply to all parts of the policy except where otherwise noted)

1. POLICY PERIOD, TERRITORY This policy applies only to accidents,

occurrences and loss during the policy
period while the automobile is within the United States of America, its
territories or possessions, or Canada, or is being transported between
ports thereof.

2. DECLARATIONS By acceptance of this policy, the Insured named in

Item I of the Declarations agrees that the atate-
ments in the Declarations are his agreements and representations, that
this policy is issued in reliance upon the truth of such representations
and that this policy embodies all agreements existing between himself
and the ERIE or any of its agents relating to this insurance.

3. PREMIUM If the named Insured disposes of, acquires owner-
Parts 1, 1l end 111 ship of, or replaces a private passenger, farm or
utility automobile or, with respect to Part III, a

trailer, any premium adjustment necessary shall be made as of the date

of such change in accordance with the manuals in use by the ERIE.
The named Insured shall, upon request, furnish reasonable proof of the
number of such automobiles or trailers and a description thereof.

Part IV If during the policy period the number of automobiles owned
by the named Insured or spouse and registered in Virginia or
the number of Virginia dealer’s license plates issued to the named Insured
changes, the named Insured shall notify the ERIE during the policy
period of any change and the premium shall be adjusted in accordance
with the manuals in use by the ERIE. If the earned premium thus
computed exceeds the advance premium paid, the named Insured shall
pay the excess to the ERIE; if less, the ERIE shall return to the named
Insured the unearned portion paid by such Insured.

nns‘ 4. NOTICE In the event of an accident, occurrence or loss, written

notice containing particulars sufficient to identify the
Insured and also reasonably obtainable information with respect to the
time, place and circumstances thereof, and the names and addresses of
the injured and of available witnesses, shall be given by or for the
Insured to the ERIE or any of its authorized agents as soon as prac-
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' 6. ASSISTANCE AND COOPERA-

ticable. In the event of theft the Insured shall also promptly notify the
police. If claim is made or suit is brought against the Insured, he shall
immediately forward to the ERIE every demand, notice, summons or
other process received by him or his representative,

If, before the ERIE makes payment of loss under Part IV, the Insured
or his legal representative shall institute any legal action for bodily
injury or property damage against any person or organization legally
responsible for the use of an automobile involved in the accident, a copy
of the summons and complaint or other process served in connection
with such legal action shall be forwarded immediately to the ERIE by
the Insured or his legal representative. }

S. TWO OR MORE AUTOMOBILES When two or more automobiles are

Parts 1, 1l and I} insured hereunder, the terms of
this policy shall apply separately to each, but an automobile and a trailer
attached thereto shall be held to be one automobile as respects Limits of
Liability under Part I of this policy, and separate automobiles under
Part III of this policy, including any deductible provisions applicable
thereto.

The Insured shall cooperate with
the ERIE and, upon the ERIE’S
request, assist in making - settle-
ments, in the conduct of suits and
in enforcing any right of contribution or indemnity against any person
or organization who may be liable to the Insured because of bodily
injury, property damage or loss with respect to which insurance is
afforded under this policy; and the Insured shall attend hearings and
trials and assist in securing and giving evidence and obtaining the
attendance of witnesses. The Insured shall not, except at his own cost,
voluntarily make any payment, assume any obligation or incur any
expense other than for such immediate medical and surgical relief to
others as shall be imperative at the time of accident.
Poris | and IV The failure or refusal of the Insured to cooperate with
or assist the ERIE which prejudices the ERIE’S de-
fense of an action for damages arising out of the operation or use of
an automobile shall constitute non-compliance with the requirements of
the poiicy that the Insured shall cooperate with and assist the ERXE.'
—

7. ACTION AGAINST THE ERIE  No action shall lie against the ERIE
Part | unless, as a condition precedent
thereto, the Insured shall have fully

TION OF THE INSURED
Parts | and i

..compl'xed with all the terms of this policy, nor until the amount of the

Insured’s obligation to pay shall have been finally determined ¢ither by
judgment against the Insured after actual trial or by written agreement
of the Insured, the claimant and the ERIE.

Any person or organization or the legal representative thereof who has
secured such judgment or written agreement shall thereafter be entitled
to recover under this policy to the extent of the insurance afforded by
this policy. No person or organization shall have any right under this
policy to join the ERIE as a party to any action against the Insured to
determine the Insured’s liability, nor shall the ERIE be impleaded by
the Insured or his legal representative. Bankruptcy or insolvency of the
Insured or_of the Insured’s estate shall not relieve the ERIE of any of
its obligations hereunder. '

Parts I} and I No action shall lie against the ERIE unless, as a

condition precedent thereto, there shall have been
full compliance with all the terms of this policy nor, under Part III,

until 30 days after proof of loss is filed and the amount of loss is deter-

mined as provided in this policy.

8. MEDICAL REPORTS; PROOF As soon as practicable the injured per-
AND PAYMENT OF CLAIM son or someone on his behalf shall give
Part 1l to the ERIE written proof of claim,

under oath if required, and shall, after
each request from the ERIE, execute authorization to enable the ERIE
to obtain medical reports and copies of records. The injured person shall
submit to physical examination by physicians selected by the ERIE
when and as often as the ERIE may reasonably require.

The ERIE may pay the injured person or any person or organization
rendering the services and such payment shall reduce the amount pay-
able hereunder for such injury. Payment hereunder shall not constitute
an admission of liability of any person or, except hereunder, of the ERIE.

Part IV As soon as practicable, the Insured or other person making

claim shallgive to the ERIE written proofof claim, under oath
if required, including full particulars of the nature and extent of the
injuries, treatment, and other details entering into the determination
of the amount payable hereunder. Proof of claim shall be made upon
forms furnished by the ERIE unless the ERIE 'shail have failed to
furnish such forms within 15 days after receiving notice of claim.

The injured person shall submit to physical examinations by phy-
sicians selected by the ERIE when and as the ERIE may reasonably
require and he, or in the event of his incapacity his legal representative,
or in the event of his death his legal representative or the person or
persons entitled to sue therefor, shall upon each request from the ERIE
execute authorization to enable the ERIE to obtain medical reports’
and copies of records.

The Insured or other person making claim for damage to property
shall file proof of loss with the ERIE within sixty days after the occcur-
rence of loss, unless such time is extended in writing by the ERIE,
in the form of a sworn statement setting forth the interest of the Insured

and of all others in the property affected, any encumbrances thereon,
the actual cash value thereof at time of loss, the amount, place, time
and cause of such loss, and the description and amounts of all other
insurance covering such property. Upon the ERIE’S request, the Insured
shall exhibit the damaged property to the ERIE.

With respect to claims alleged to have arisen out of the ownership,
maintenance or use of a hit-and-run automobile if the Insured has not
obtained a judgment against John Doe, the liability of the uninsured
motorist may be established, as between the Insured and the ERIE, by
filing with the ERIE within a reasonable time after the accident a
statement under oath that the Insured or his legal representative has a
cause or causes of action arising out of such accident for damages
against a person or persons whose identity is unascertainable, setting
forth the facts in support thereof, and shall present clear and convincing
evidence that there was a hit-and-run automobile involved in the
accident.

9. INSURED'S DUTIES IN EVENT OF LOSS In the event of loss the

Part 1l Insured shall:

(a) protect the automo-
bile, whether or not the loss is covered by this policy, and any further
loss due to the Insured’s failure to protect shall not be recoverable under
this policy; reasonable expenses incurred in affording such protection
shall be deemed incurred at the ERIE’S request;

(b) file with the ERIE, within 91 days after loss, his sworn proof of loss
in such form and including such information as the ERIE may reason-
ably require and shall, upon the ERIE’S request, exhibit the damaged
property and submit to examination under oath.

10. APPRAISAL
Part ill

If the Insured and the ERIE fail to agree as to the
amount of loss, either may, within 60 days after proof
of loss is filed, demand an appraisal of the loss. In
such event the Insured and the ERIE shall each select a competent
appraiser, and the appraisers shall select a competent and disinterested
umpire. The appraisers shall state separately the actua) cash value and
the amount of loss and failing to agree shall submit their differences to
the umpire. An award in writing of any two shall determine the amount
of loss. The Insured and the ERIE shall each pay his chosen appraiser
and shall bear equally the other expenses of the appraisal and umpire.

The ERIE shall not be held to have waived any of its rights by any
act relating to appraisal.

11. PAYMENT OF LOSS The ERIE may pay for the loss in money; or
Part 111 may repair or replace the damaged or stolen
: property; or may, at any time before the loss
is paid or the property is so replaced, at its expense return any stolen
property to the named Insured, or at its option to the address shown in
the Declarations, with payment for any resultant damage thereto; or
may take all or such part of the property at the agreed or appraised
value but there shall be no abandonment to the ERIE. The ERIE may
settle any claim for loss either with the Insured or the owner of the
property.
Part IV Any amount due hereunder is payable to the Insured or
_his legal representative.

12. NO BENEFIT TO BAILEE The insutance afforded by this policy shall
Part 111 not inure directly or indirectly to the
benefit of any carrier or other bailee for

hire liable for loss to the automobile.

13. SUBROGATION In the event of any payment under this policy,

Parts |, 111 and IV the ERIE shall be subrogated to all the Insured’s

rights of recovery therefor against any person or

organization and the Insured shall execute and deliver instruments and

papers and do whatever else is necessary to secure such rights. The
Insured shall do nothing after loss to prejudice such rights.

14. CHANGES Notice to any agent or knowledge possessed by any
agent or by any other person shall not effect a waiver
or a change in any part of this policy or estop the ERIE from asserting
any right under the terms of this policy; nor shall the terms of this policy
be waived or changed by notice to or knowledge possessed by any agent
or other person, but only by policy endorsement signed by an agent of
the ERIE specifically authorized to affix such signature.

15. ASSIGNMENT Assignment of interest under this policy shall not

bind the ERIE until its consent is endorsed hereon;
if, however, the Insured named in Item I of the Declarations, or his
spouse if a resident of the same household, shall die, this policy shall
cover (1) the survivor as named Insured, (2 hjs legal representative as
named Insured but only while acting withi e pe of his duties as
auch, (3) any person having proper tempor§yy gustody of an owned
automobile, as an Insured, until the appointment and qualification of

such legal representative, and (4) under Division o, hany person
who was a relative at the time of such ddﬁﬁ )

16. CANCQ‘ TION This policy may be cancelled by the Insured

named in Item 1 of the Declarations by mailing

to the ERIE written notice stating when thereafter the cancellation
shall be effective.

This policy may be cancelled by the ERIE by mailing to the Insured

named in Item 1 of the Declarations at the address shown in this

_ o Page 5




"Mr. Robert A. Foley /. ' S

- 1977, with regard to a motion for a continuance which was made bv Thomas Stokes,

T 8. CRAWFORD BANKS, Jr.

. - L
(' District Sales Manager
I

ERIE INSURANCE GROUP

ERIE INSURANCE EXCHANGE
ERIE FAMILY LIFE INSURANCE COMPANY - ) |
ERIE INSURANCE COMPANY

3 . . *E? & - - = ) .
Home Office * Erie. Penna. - H.O. HIRT, President &M 4@"’;&9@' Ww af% y ‘ ’
DISTRICT OFFICE * 520 WEST BROAD STREET * P, O. BOX 567 - WAYNESﬂORO. !|RGIN|A 22980 - PHONB - 703/ 2-8181

« }.© W..E. SHOOK, District Claims Manager

Route 2, Box 181-A - i MAaY 11

Gordonsville, Virginia 22942 L
May 5, 1977, . . % [m}; .

Re: Doris Pauline Meeks v.
Robert A. Foley

Dear Mr. Foley:

i1 venga0-yonns, %. 1. ]

This letter is to advise you that the Erie Insurance Company, which issued
a policy of liability insurance with effective dates of 7/21/75 to 7/21/76, was
notified on or about Apr1] 22, 1977, of an accident which occurred on February 17,
1976, and of the ensuing action in the Circuit Court of Louisa County under the
above style, which was filed on February 9, 1977 and which was served upon you.

We have been informed by Mr. David Landin, who appeared at a hearing on May 2,

counsel for Government Employees Insurance Company, that Government Employees In-

- surance Company withdrew their qrounds of defense and have been dismissed from the

case. A motion was made by Mr. W. M. Whitlock, counsel for Doris Pauline Meeks to !
enter a default Judgment against you at that time. " The order of default judgment |
was entered by the Court and the Court scheduled a hearing on damaces only for !
Monday, May 16, 1977 at 9:30 A.M. in the Circuit Court of Louisa County. Because . ;

i

the defau]t Judgment was entered no trial will take place on May 5.

- Due to breach of the terms and conditions of the insurance contract by you,
Erle Insurgnce Company is hereby denying coverage under the policy with regard to
matters arising out of the accident of February 17, 1976 and will take no action

- with regard'to the action now pending in the Circuit Court of Louisa County.

A.copy of this letter has been sent to the attorney for Mrs. Meeks and the a
attorney for Government Employees Insurance Company.

_ , - Sincerely,
011
W. E. Shook
District Claims Manager
cc:  W. W. Whitlock, Esquire
Thomas D. Stokes, Esquire j”‘\?.
ec: 79Uu.&uMo&}u . gé@;i

THE ERIE 1S ABOVE ALL IN SERyIT-E

T
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CLAIM NO.
o Emsl- BOX 1699 ER(E, PA. 16530 7157 <2/ [
“|f ERyICE 4 e S
LA vc,r REPORT OF AUTOMOBILE ACC!DENT OR LOSS
NAME - - . . HOME. PHONE BUSINESS k
INSURED | KeBenz a8 foley L71-1747
) ADDRESS cITY STATE
, L7 2 BeX [R]-4 Goadesntyiplt 14 2
POLICY NO. EFFECTIVE DATES
COVERAGE .
/8 2 - ,2/—@,2,3,23// FrROM 7o 2 /- Zituay 7
NAME g) AGE HOME PHONE BUSINESS }
N ! 39 '
ADDRESS A) CITY STATE z
DRIVER
RELATIONSHIP TO POLICYHOLDER. OPERATOR'S LICENSE NO. CAR USED WITH OWNER'S PER}
. : ' [OJves [Ono
X YEAR MAKE - MODEL SERIAL NO. LICENSE PLA:
6l foad Q2pr Musz £1le 3
YEHICLE TYPE OF LOSS LOCATION OF CAR AMOUNT OF D:
INFORMATION A ’ s
oA DAMAGED AREAS . o ,
' M/[7 ERPAY LIS Tut [incz Jie HedRE aF ZU
' DATE OF ACCIDENT (MONTH -~ DAY — YEAR) DAY OF WEEK HOUR - HIT AND RUN
. DATE ~ TIME .17 - 4 AM, P | Cves [
STREET NAMES OR HIGHWAY NO. - crry. STATE
LOCATION ' (B Jup7enscezies? 33 40 Lewss L0 VA4
DRIVER ] HOME PHONE ’ BUSINESS PHC
: o K Plecse pIY-5738
: ADDRESS cITY STATE ZIP
RFC | Bay 237- /& /ﬂm&aj Ja_23//7 |
OWNER HOME PHONE BUSINESS PHO |
DAMAGE TO Lillae . [Nl 4.
PROPERTY ADDRESS M ’ _ cITY STATE 2P
OF OTHERS - }— : :
. YEAR MAKE MODEL LICENSE PLATE NO. AMOUNT OF DAM/
1
. DAMAGED AREA LOCATION OF CAR
. Wend Sopice >
il INSURANCE CARRIER (NAME & ADDRESS)
- DRIVER HOME PHONE BUSINESS PHONE
-
ADDRESS cITY STATE ZIP
OWNEH = HOME F"HONE BUSINESS PHONE
__ DAMAGE TO
ADDRESS CITY STATE 1P
¢ PROPERTY .
-x.:- QF OTH_ERS YEAR MAKE MODEL LICENSE PLATE _NO. "AMOUNT OF DAMAG
i A . . s
DAMAGED AREA LOCATION OF CAR .y M )
| ‘ ' 5 A 0_,'\'\
' INSURANCE CARRIER (NAME & ADDRESS) (L‘Q
" (\QQ‘
NAME ] : -AGE octUPATION PHONE
rNE.lRSONS - ‘D erid !L'{Eé &S ' c .ST TE Z1P
URED ADDRESS T —sT
OR KILLED “12 )
) INJURY : . SEAT BELTS ON
INDICATE .//v/fé/dz/cl Cplile Oxes (Jno

(A) INSURED CAR
(C) OTHER CAR
(P) PEDESTRIAN

DOCTOR (NAME & ADDRESS)

P

o/

HOSPITAL (NAME & ADDRESS)

confFrIED



v &Am: - ( GE OCCUPATION PHONE
- () ( ] |
ADDRESS - CITY STATE zip
. o .PERSONS iNJURY SEAT BELTS ON
INJURED ' [Jves [Jwo
OR KILLED - DOCTOR (NAME & ADDRESS)
i HOSPITAL (NAME & ADDRESS) CONFINED
INDICATE Oves Do
- (A) INSURED CAR ENAME AGE i OCCUPATION ‘PHONE
_{C) OTHER CAR () : '
) PEDESTRIAN ADDRESS CITY STATE ZIP
é IINJURY SEAT BELTS ON
A Oves Qwo
-, DOCTOA (NAME & ADDRESS)
Ly .
HOSPITAL (NAME & ADDRESS) CONFINED
: Oves Owro
e NAME . . f
,:?;‘ E W'TNESSES . ( lﬂ':) ADDRESS ZIP PHONE
INDICATE '
(A) INSURED CAR | ()
. (C) OTHER CAR |~
(P) ALL OTHER ( ) :
'NVEPSOTL#GCAET'ON ms D IF SO, WHAT DEPARTMENT (LOCAL, COUNTY, STATE)
:DATE OF THEFT TIME - WHAT WAS STOLEN . .o VALUE
THEFT , o - " 1
- ) INSUREb CAR OTHER CAR JDIRECTION INSURED CAR OTHER CAR NUMBER INSURED CAR OTHER CAR
. SPEED ‘ oF . oF
T} . TRAVEL OCCUPANTS
BRIEFLY DESCRIBE HOW THE ACCIDENT HAPPENED
CQw was PuLiisc OV RIFIER MaKIvé JZ2pP
DETAILS OF THALw brAavel STrIIC#E ¢ s WinwbdSiesd -
(74
... ACCIDENT pMas pMeews CLalus To MAUe Dodcso Wuew JHE L4
OR LOSS —
bnavet Comme STrikies Hen Heao oo Dasil Eosnd
) JHE CLasus MHedabrewses  VErVevs LopbiZtow 45 A :
nNesv ez -
 FOBRY LS FHE Fins 7 -jve HeAro OF THis [VcCibew7
A7 ALl - '
DRAW DIAGRAM OF THE ACCIDENT WEATHER
[J cLean O Aamv [ snow

[J Focey [} oTHER

ROADWAY

[ wer
[] otHeER

[J ory O ey

[ snowy

INDICATE NORTH

BY ARROW -
—— : ROAD SURFACE
" [0 concrere  [J aspuaLt
Oowrr [Jorher
use [A> TO INDICATE ASSURED o LIGHTING
use [C> TO INDICATE CLAIMANT . .\ [ vicur [ pusk [ parx
l-, ~ 2~ -7-—7 . B .
DATE RECEIVED ncpoarzo BY RECEIVED Y 1} ‘ . l T
2 RY < .
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Law OFFiICES

L e ome - BROWDER, RUSSELL, LITTLE, MORRIS AND BUTCHER

GEORGE B LITTLE

"l

JACK B RUSSELL

JAMES W, MORRIS, TT 1200 Ross BUILDING .
. PHILIP B.MORRIS .
ROBERT G. BUTCHER, JA. RicuMOND, VIRGINIA 23219 AREA CODE 804

RUFUS G COLDWELL, JR. .
ROBERT M WHITE

4 TERAY PARSLEY
DAVID D, ADDISON

R CARTER SCOTT, X
MALCOLM E. RITSCH, JR.
JOMN H. OBRION JR.

R HUNTER MANSON
JAHES X CLUVERIUS
YHOMAS B. DAVIDSON, JR
THOMAS D. STOKES, ITT

TELEPHONE 644-9842

. WILLIAM D.JONES
JAMES H PRICE, I :
WILLIAM D BAYLISS . . .

. PAUL S. BLILEY, JR . Aprll 22, 1977
JOMN S GRAHAM, I : . i
RICHARD K BENNETT . .

Mr. Bill Shook ,
Erie Insurance Exchange
520 W. Broad Street
Waynesboro, Virginia

Re: Doris Pauline Meeks-
V. : o
. Robert A. Foley . o
Dear Mr. Shook:

I enclose pleadings and medical information regarding the above action
which is pending in the Circuit Court of Louisa County.

My secretary has spoken with Mr. Ira T. Dunn in Gordonsville, Virginia,
the producing agent for Mr. Foley, informing him of the basic facts of this
case. My firm is involved as attomneys for Geico, the UM carrier for Mrs.

- Meeks. : : - '

From what I can gather from Mr. Dunn and Mr. Foley, Mr. Foley was insured
at the time of the accident, but he did not notify Mr. Dunn. - He simply enclosed
the Motion for Judgment in with his payment check to you approximately two weeks
after he was served. o - :

Please call me at your earliest convenience concerning this matter, since
it is scheduled for trial on May 5, 1977 and our coverage questions should be
resolved before that time. : :

TDS:dn
cc: Mr., Ira T. Dunn |
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CLERK ner, 3
Frances K. Haley &Assocmfes Ls S-\}rﬁﬂ e COURT GF Vi |

Court Reporters , -{;ﬂfr\“ﬂﬂfﬂm‘
1311 Princess Anne St. ! ke o
Fredericksburg, VA 22401 ‘ ‘ LR SIS A~
. . . ) ~ :; e
Office: 371-5258 Home: 786-4780 Vv vy
- . ' U UE Y=
R‘CHMOND VIRGINIA
1 | VIRGINIA:

11

14

16

17

18

19,

20

21

10

12

13

IN THE CIRCUIT COURT OF THE COUNTY - OF LOUISA

DORIS PAULINE MEEKS, Plaintiff
vs.
ERIE INSURANCE EXCHANGE, Defendant V/I

-Complete TRANSCRIPT of all the evidente and
other incidents in the above styled case when heard on
May 23, 1979; at 10:00 a.m., before Honorable Harold H.

Purcell, Judge, with_a jury.

_APPEARANCES

Mr. Buford M. Parsons, Jr., May, Miller '§ Parsons,
Suite 800, 700 Building, 700 East Main Street
Rlchmond,‘Vlrglnla 23279,

Counsel for the Plalntlff

ir. W.W. Whitlock, Attorney at Law,
Whitlock Building, Mineral, Virginia 23117,
Counsel for the Plaintiff;

Mr. Russell H. Roberts, Roberts, Crosley, Haley & Ashby,

303 Amelia Street, Fredericksburg, Virginia 22401,

Counsel for the Defendant.

015

eported by Donna G. Eck




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780
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12
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18
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20
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DIRECT CROSS REDIRECT - RECROSS

Defendant's Exhibit Five (letter)

016

Ira T. Dunn | 49 66 86 87
Doris.bauline Meeks; 93 '_'102 C-- --
William Edward Shook 104 109 125 --
...................... EXHIBITS .
PAGE
Defendant's Exhibit One (insurancevpolicyj - 59
Defendant's Exhibit Two (insuranqe policy) ng
- Defendant's Exhibit Three (letter) ‘_108.
Defendant's Exhibit Four (document) 128
2129




FRANCES K. HALEY & ASSOCIATES

Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780
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10
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12
13
14
16

17

18

19
20

.2

MAY 23, 1979

'NOTE: Court convenes at
110:00 a.m. After the swearing of the Court

Reporter, the hearing is begun as foilpws:'

B3

" IN CHAMBERS

THE COURTE All right. Who has the
pretrial motion?

MR. PARSONS: I do. So, Judge, in
a motion for judgment, I as#ume'yqu have got
the papers there, in which there was énvéutomobilc
accideﬁt; and as a result of it, Mr, Whitlock
represénted a Mrs..Meeks and filed suit against
Mr. Foley in your Court..'Mr. Foley did not
answer the.motion for judgment. The Government
Employees Insurance Company, who was the
ﬁninsured motor carrier;filed its answer.

Ultimately, the Government Employees settled

o017




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

10

11

12

13

14 |

15

16

17

18 .

19

20

21

 IN CHAMBERS

with Mr. Whitlock(ﬁnder their contractual
coferage.v The grounds of defense of ;heT..
o ~ Government Emplbypesz Insurance Company'was
‘withdrawn. Mr.‘foiey still‘had po attorney,
and after a hearing on the matter, you entered
in a judgment for fhe blaintiff againstﬂMr; |
Foley in the sum of thirty thousand dollars.
on May 15, 1977. ' . -
Mr. Whitlock and I then
-joinéd in thé:represeﬂtation of Mrs. Meeks
and filed a suit againét the Erie Iﬁsﬁrance
Company who was the 1iablilty insﬁfance carrier.
In that, in the first thrée paragraﬁhs, we
allegedﬁthe accidént that Mr. Meeks was in,
Mr. Foley was insured by the Erie_Ihsurance
Company, and that the policy was in force
at the time of the accident.

-

In their grounds of




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780
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IN CHAMBERS

defense, they admitted the first three para-
~graphs but deny the remainder; |

THE COURT: Now, what do théy admif,
énd what do they not admit? | \

MR. ROBERTS: Well, on behalf of
Erie, we admit.that there was an accident, that
theré was a judgment entered against Mr. Foley,
and that there was an insdrance contract in
force; but we deny that we'owe'anything‘under"
the insﬁrance céntract under the facts of;: |
this case.‘ . o |

MR. PARSONS: Now, as 1 undefstandA
it, the bésis-of the deposition of their
denial and of the proposéd jury qharge_thaf
they subﬁitted to you ig two-fold. They say
that they deny coverage, because Mr. Foley did

not report to them the happening of the accident,

number one; and number two, that he failed to

4
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FRANCES K. HALEY & ASSOCIATES
Court Reporters

Courthouse Building
Fredericksburg, Virginia 22401

Office: 371-5258

Home: 786-4780

15
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21

IN CHAMBERS

turn over the suit papers to them.
| Is énfthing elsé in there,
Mr. Roberts? “‘ |
MR. ROBERTS: That's basiéallyhour
defense. | |
MR. PARSONS: And our motion is for
the record and may be technically denied, though
Mr. Roberts just told you that the judgment
was rendered against him and we had the suit
papers here, and.the Clerk can put_thatnin if
we can't get it stipulated. with the.ﬁoiicy

being admitted and that it was in forcé,.that_’

the burden then switches to the defendant to

show that there is no coverage.

THE COURT: I think that's frue,'isn't
it, Mf. Roberts? | _

MR. PARSONS: And I brought this

case right here; North River Insurance Company

020

v. Gourdine.
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IN CHAMBERS

' THE COURT: - That's an affifmative
defense. -

MR. ROBERTS: ﬁlIt'évan,afEirmative:
defense that we have the burden of.gding for-
.ﬁard Qith the evidence. o

THE'COURT: I think you have gotten
rid of the plaintiff in the case. .

MR. ROBERTS: Wé_go forward with
evidence showing lack of notice. | |

MR. PARSONS: If everybody égreesA
that fhat's correct, how do we proéeéd from here?
Do I get to make the opening statement, or ddes
the defendéntAget to make the.opening sfatemént
first? I think that he must really go first.
He has the burden. He has admitted this in his
pleadings, and I believe:the Court should so
advise the jury that normally the plaintiff
ﬁas the bﬁrden'of~going forward first and

021




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 224C1

Office: 371-5258

Home: 786-4780
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IN CHAMBERS

pfoving its case, but that in this case the
defense has the burden and th;t it_wi}l go
forward. o

THE COURT: IWledthink fhat-the
defendant would go fofward. I haven't had%
this before. There may be some cases in point
on it, and I may be inéorrect; but if he has the
burden of proof, he goes forward.

MR. ROBERTS: I think the plaintiff
has the burdeﬂ of proving the contract. Wé
admit insurance coverage, but we don't admit
the details.of.the contract, because the details
of the contraét were not allegéd.

'MR; PARSONS: At the time of the

automobile accident, he maintained automobile .

insurance with the defendant Erie Insurance

"Company which coverage provided and which policy

was in full force and effect at the time of the

accident in question, and they admit that.

022
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. FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

t1 IN CHAMBERS

4 : B MR. ROBERTS: But with the termé of
5 | the policy, they didn't state what the terms
:5_ of the policy was; and they havé the burdgn --
A ) ‘  | ‘MR. PARSONS: tintefjeéting)A ﬁe do
. s - not have the burden. Thirty-eight point Qhe:
‘ ‘9 . of the Code of Virginia iéquires'that theyvmust--
10 : .- MR. ROBERTS: '(intetjeCting)h?Bug if
111 | | has nothing to:do with limits, and --
12 _ | -~ THE COURT: .But you haven't alIeged ‘
53 ~ that there was ailack of limits.
B © MR. PARSONS: Mr. Landin admitted in
}5» . his deposition --
16 | | MR. ROBERTS: (interjecting) weli,
?7 .  do you want to put Mr. Landin's deposition_
;m on? | .
19 : : o - MR. PARSONS: hI_would think that the
20

defendant insurance company would have toAgd

4 forward with the burden of proving the lesser

limits. Thej're ojng to have to prove it.
023 i
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IN CHAMBERS

THE COURTf They're.géing to have to
prove it. I think that's corréct. It would
‘appeér to'he,'however, that you might Bé better
off, Mr._Pargons, for you to proceed witﬁx
opening statement, and fhen say, "It's.npﬁ'
6ur céntentioﬁ that we have become defendants,
and Mr. Roberts is the plaintiff. The Burden
of proof is upon him. We don't ha&e to preseht
any évidence,>and the burden of proof is upon
him to prove it," and I am going to sﬁstain
youbat that point and say, '"Mr. Réberts;
proceed." . |

MR. WHITLOCK: We would introduce
to the Court here, and which we are doing now,
the admissions and say'that we have madé it
our case.

MR. PARSONS: The pleadings theﬁselvés.
i don't think that we have to introduce them.

They're already in,
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IN CHAMBERS

MR. ﬁHITLocxz_ Then, it doesn't
have to be done before the jury. If there
wasn't any further e?idenée,’thé Cou;; would
instruct th¢ jury. |

THE COURT: Righf.

MR. WHITLOCK: But I think Mr.

Roberts wants us to make the opening statement

and stay in the usual position of plaintiff.

THE COURT: Looks like to me you'd

have a clearer case to the jury in that fegard.

MR. WHITLOCK: But the burden would

shift to you after these admissions have been
called to‘the‘Court's attention.

MR. ROBERTS: ° And theﬁ on closing,
we would go first. They would rebut our |
closing argument, and then we would have the
final closing.

 THE COURT: I would' think so. The

burden of proof'is.upoh you.
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' MR. PARSONS: We'll ride with you,
Mr. Roberts. Which way do you wish ;o'go;
sir? h |

MR. WHITLOCK: We don't want to
make a problem with it. It doesn't seem fb
make a whole lot of difference. |

| MR. PARSONS: I would like to say
for the record: I don't know how the Coﬁrt
feels, but I am willing to give Mr. Roberts his
choice. You just tell ﬁs what you waht to do,
andAI'll.conCur with it as far as this thing
is.

THE COURT: You have a peculiar
situation. if” you want to keep with your
opening stétemeng and then you're going to
yield to him. I don't think it makes any
difference to closing.

MR. ROBERTS: Well, Your Honor, it
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would seem to me that tﬁe appropriate way
'would be qu them to open first, ahd‘fﬁr us
to close first. | h

MR. PARSONS: Is thét all.righ§4
with you, Mr. Whitlock? That's agreeable ;o
‘me.

MR. WHITLOCK: Fine, but we still
take the position that the burden shifts to
you. How you proceed in procedurallmattefgi‘
doesn't seem to make any difference;_

MR. ROBERTS: Yquf Honqr, I bresume'
the Court hés ruled then that the pléintiffu -
does not have to prove tﬁe contract. It's --

THE COURT: That's correct. |

‘MR. ROBERTSE But, please respectfully
note our exception on the Court's point.

THE CQURT: It's not denied as I

see it. You have admitted it.
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their answers were. The Whole.purpose of
excluding witnesses is to make your testimony
our.own and not based upon what som€one else
has “gaid. |
- Do ygu all understand?

. ake them, please, to the

witness room, erif{/ , ; |

NOTE: At this time all
witnesses a excluded m the Courtroom in

“the compdny of the Sheriff.

THE»COURT: There is other -
person in the Courtroom, so there is Ngo-one
else that we can exclude;
| | Gentlemen, proceed w h

’ |

opening statements.

MR. PARSONS: Judge Purcell, members
of the jury, my name is Buford Parsons, and I'm
supposed to be a 1awyer,‘but I'm right nervous
right now simply because I'm trying to think
how, in my own'wdrds, how . I'm going to explain

what-this case is all about.

- N —74______—_____—_____——1
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Normally, if you havé
ever come down here on déys in_which civil caseé'
‘are béing tried, the word "insurance" is a bad

~word; énd if anybody says it, you're going to
have'thé urge to quit and come back another.day.

Wéll, today wesére going_
to talk about automobile liability insufan;e;' |

“and what we have really got to decide is whéthéf
or not Mr. Robert Foley, who is a witness, -
though 1 think he's got more interegt in this
‘thing than anfbody does perhaﬁs 'but whether

or not Mr. Foley, who had a pollcy of insurance
with Erle Insurance Company, is entltled t6
coverage under that policy.

Now, I am going fo start
just briefly, and I am_going té come back in
the hopeé that I can make this a little bit
clearer. In February, on February 17, 1976,

Mr. Foley was operating his automobile when it
was involved in an incident which was a no-

contact accident with the vehicle in which
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Mrs. Meeks was a passenger.

What this all involves
is the fact that Mr. Foley's vehi;lé threw
a rock, threw some rocks upon her car, the car
that she was in, and into the windéWs_éf the
vehicle, As é‘result of this accident;‘Mrs.
Meeks was ihjured.

Now, this was in
February, February Iof 1976. Shg retained
- Mr. Whitlock to represent her in hervclaim for
injury as a fesult of the accident.

Now. Mrs. Meeks, thé
vehicle that she was in,.she had insurance just
.lik¢ Mr. Foley didj'and she had insurance with |
the Government Employees Insurance Company.
Now, you ask me, somebody is going to say,
"What does the Government Employees Insurance
Company have to do with it?", andAI hope, if
there are any questions, that we can get to.
that in a few minutes. But Mr. Stokes, who is

a lawyer for fhem, will be here to tell you
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what he did in this incident;thdtMrs.Aﬁeéks
was insured; and likewise, Mr. Foley had insuraﬁce
with the Erie Insﬁrance Company,

When we filed this suit,
we alleged;.Basically, what I told you: that the
accident occurred; Mrs. Meeks.fiied su;t égainst
Mr. Foléy to'recover for her injuries; and\
at the time of the accident, Robert A. Foley
maintained, and I'1l1 read it to you. it'é the
only-time.I_am going to read anything. He
maintained automobile liability insuraﬁce o
with the defendant, the Erie Insurance Exchange,
wﬁich'policy provided covérage for Robert A.
Foley, and which policy was in full‘force and
effect at the time of tﬁe accidenf in question,.

And the Erie Ihsurance
Company admitted that. They admitted that they
had the policy of insuréncé for Mr. Foley; but
they say that they don't owe*him.coverage, as 1

understand from this, for two reasons. The

first reason is that he did not report the

031




FRANCES K, HALEY & ASSOCIATES
Court Reporters -
Courthouse Building
Fredericksburg, Virginia 22401
Office: 3715258 Home: 786-4780

10

11

12

_135
14 .
o |
16 ..‘_
17-‘
18
19t
20:

21 -

éccident to them after it occurred; and the
secbnd.reasonvis that he did not furn over the
~suit papers wﬂen Mrs. Meeks filéd her suit
against Mr: Folé€y; that he,.Mr. Foley,Adid not
tﬁrn over the suit papers to the'insu;ance
‘company; and that they were’preiudicedwby Mr.
Foley due to his failure to keep them infoyméd.
What you're going to
have tovdecide here today is: Did he fail to
report the a;cident? Did he fail to turn |
over the suit papers?
Well, I.am'goiﬁg to’
tell you what they are going to say'aboht it,
but did he fail to do those things? Even if
you believe that he.failed to do it, was the
insurance company prejudiced by it? -
Now, I think the evidence
is going to be that after this accident occurred'
on February 17, 1976, after the incident occurred,

~ Mr, . Foley did not realize that there were rocks

being thrown from his car. He did not realize
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that he had been in an accident, and he went:
‘ A

on back to work. Mrs. Meeks came and told him

of . what had occurred; and she eventually, Mrs.

.'Meeks,‘got out against Mr. Foley a ticket, a

warrant'for'reckless‘driving; Mr: Foley will
tell youtthatIWhen he got.Fhe ticket orithe

warrant_}or reckless driving; hehhd%ﬁﬁﬁﬁggyﬁwthmn

to represent'him, and he went and told Mr.:

Dunn about this incident occurring and that

the‘lqﬁy had some windshield or glass damage
to her‘vehic1e;  He'll tell you thaf hé‘gaveh

Mr. Dunn the lédy's name and telephoné number,

and I would assume that Mr. Dunn is‘going to

say that that's not correct. But Mr, Foley

says it was a no-contact accident, and he

~gave the information to him, to Mr. Dunn.

You're going to have to

decide that issue. Did he giie the information -
!

to Mr. Dunn, or did h- not give the information

to Mr. Dunn? 1In other words, did the insurance
A _ | . . .

company know of the accident, or did they not

know of it? : 038
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After this, Mrs. Meeks
had some problems. She spent a considerable
period of time seeing physicians, went to the
doctors and all; and on February 9, 1977, she
fiied her suit against Mr. Foley to recover
for her iﬁjuries in the automobile'accident.

She filed it in this Court.
wa,after-she filed'a;
- suit, the evidence will be, and the way these-'
-mattersuwdrh.is that the papers were served on
Mr. Foley. | |
| Now, Mr. Foley willj'tell
you thpt Qhen the paperé were served on him;'he
went dbwﬁ(and told Mr. Dunn that he.héd_gotten
the suit papers, that he had gotten the papersf'

from the Court that said that he owed a lot

.of money. He went down and told Mr. Dunn about

it,andvat that time or within a few days after
that, he got from the Erie Insurace Company a
claims form as to how the accident occurred.

Mr. Foley sat down with his wife, who does most
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of the writing for the family, and filled out
the insurance'claimsvform of how ihe'accidenf
occurred, what it was about. They put’the suit
papers in with the form and mailed it back to
the Erie Insurance Company. |
h From fhaf poin£ on, and
I might have to add this, for.you all ha§e'got
'éutomobile insurahce. I\gueés all of you |
have.got‘it. VNot only does the insurance
company go ahead and agree to pay on your
“behalf, but the insurancé company aérees'to,
defend you. In éther wofds,:they ggfeé'to-f
provide an attorney to defend you, |
The'Efie‘Insufance
Company did not get an attorney; and they did.
not file an answer for grounds ﬁfﬁ'defense‘oﬁ
behalf of Robert A. Foley. But, if you can
follow this, at about this time Mr. Stckes
comes 1in, beéause everybodyihas uninsured.
motorist coverage, and he filed an answer.for

an uninsured motorist -carrier, whichl.is. !
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1 this Government Employees Insurance Company,
2 . and Mf. Stokeé will be here sometime around
3 . | ﬁoon to tell you what he did.
4 ’ | - But; in‘any.event; he
5 | filed an answer, not to Mr. Foley; but for.5is
6 - uninsured motorist carrier, ahd he Wroté to
7 ' Mr. Foley and asked him if he had any insurance.
8 SR .He called him on the telephone an& found ouf
9 A that he was insured with the Erie Insurance

' 10 : Company. He got Mr. Foley in before a Court
11; : Reporter, before a-youhg lady like'this.bne,
12; and took his deposition on April'18,lénd askéd him
i3: ' | ~if he was insured; and he said that_hé had
14 - 1insurance with the Erie Insurance Company and
5. that Mr. Dunn wag'his insufance agent.
16 :-They wrote on April 22

( Ry | | to Mr. Shook, who is sitting right there in the
18‘I A . blue ;uit, and tﬁey told him about the accidgnt.
Hv He is the claims managér for the Erie‘Insufancé
20 | Company, ‘and they told him about the accident‘
2 and what had occurred. They told him about the
’ .
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1 suit papers; about the case being set for trial.
2 Then. on May 2, May 2nd,’1977;:they came into

3 Court before Judge Purcell. . |

4 : Well now;iif you can

5 visualize, this thing was starting to catch their
6 | ' attention. They still Weren't.aﬁsweriﬁé. They
7 didn't answer the suit papers. .They‘hadn't.

corresponded with Mr. Fbléy and tell him whaf
9 to do; but they sent-a lawyer, a Mr. David

10 o Landin who is with a firm in Charlottesville,
11

| and they sent Mr. Landin ovér‘here; and the

12 : 'evidénce will show that Mr. Whitlock br Mrs.

13 : ' Meeks, it probably would be more proper to say
14 o - this Court, told 'Mr. Landin, who wag.fhe'lawyer
15 ' 'for the Erie Insurance Company, "Your time has.
16. Tun. You.can't file an answer_after twenty-
17 one days." But they told»him, "If youiwant ,
15 to file an answer, a grbunds of Aefenée, I'11

; 19 endorse an‘order permitting you-to file it."

‘ 20‘ ‘ | And I think the evidence
21 will show that they, thé|piaintiff Mrs. Meeks,
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would have agreed that tﬁe'Erie Insurance
Compény.could come in and answer for their
insured Mr. Foley. The case was set for frial
on the next Monday. I think May”an.waS on a
Friday, and:the casé was éet‘for trialﬁon a
‘Monday; And the} told fhg Erié in;uragée
Compahy thaf they would evén agree to é_“
continuéhce éf thelcase to give them some

time to pfepare it for trial,

| | _ And.the.eviden¢é will

be thét Erié Insurance Company did nothing.
They refused or did ﬂot act §n the 6£fer$ that
weré made to them. They turned their back and
went home to their office. And on the 5th of
May, when it was all téo late, they wrote a |
lettef and told_ﬂr._Foley, "Yqﬁ don't have any
coverage, Dﬁe to a breachﬁin the conditions of
your policy, ‘yqu don't héve any coverage."
R A’I'.'he‘y even::told him that
this'Court was going to have a hearing on the

6th of May to assess damages against him, and
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Mr. Foley did not have a lawyer§ and the’Courtvl
did that. The Court heard evidence as to the
damages that Mrs.lMeekS'had sustained,_and this
Court énteréd’'a judgment in her favor against
Robert A. Foley for thlrty thousand dollars with
A1nterest from Nay 16, 1977. And nobody showed
up to defend him; and everybody knew about 1t
I think the evidence is going to show.

So, what it is, the

purpose of an opening statement, is to tell younl

what T think the evidence is going to be;
what the case is about. I think it's the
issues of notice of accident, of'the:suit
papers, and whether or not if you thing Mr.
Foley.feels he-was doing whet he was supposed
to do. ﬁuf if he didn't do what he was suppoeed'
‘to do, was the insurance companyvprejudiced by
it, or could they have come in when the offer
- was made and picked up and started? |
| - The only other thing I

can add is that Mr. Stokes, who represented the
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Government Employees'Insufance Company, and
we'll introduce this now: They investigated
‘this case. They summoned.” records. They

summonedlall~kind516f doctors' - records. oo v,

>

They hired a doctor in Richmond to do an
independant medical examination puréu;ﬁt to an
order of this Court. They summoned all the
witnesses for the trial, and this case wasipre-
pared for triél. And the Erie Insurance
Company would not have their lawyers come in
and defend.tﬁe case.

| I think the evidence
will even show that-after the'continuance;>if
fErie Dﬁsurance Compény WOuld‘have simply ésked
Mr. Stokes, he_would have'giveh ittid-them, jﬁst
hand it over; andhem«hldimwe given them the |
investigation, thelwhole-prepéfétion, the

“whole thing. And.they refused.

| So, that's basically
what we are going to' be talking_about. I

know it's hard to follow. I don't know how

. 040
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mdny Qf you can figure what we are talking
about, but it's insurance coverage. Is he
entitled to cherageiunder'fhe.poliey that he
bqgght.and péid'for?; And that's what we are
~going te prove toddy. |
: | Judge Purcell based

on the pleading motion show1ng pollcy defensee
that adm1t the pollcy,_has rendered a Judgment -
that is admitted as a part of'thls record of

this Cqurt. And they‘have the burden and want.
to follow with it, and they should do'that;band

- the Court has sustained the motion that they

~go forward with the evidence.

THE COURT: Proceed, Mr: Roberts.

MR. ROBERTS: May it please e
Cowgt, ladies and gentiemen of t jury; I think
that we Maye been introdu a numbef of times,
but I am Russ R S representing Erie Ihsufance
Company her efore yo ‘ oday. My office is
in E ericksburg just adjoinIw Louiea County,

“near Spotsylvania actually.
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regard to the bank, the bank advanced the fioney
for the7hdu$e'to be purchased. And tien thé»-v
ba':ain.géing the other way is thdt it has to
bevrgpa’ ed --
RLRPARSONS' {interjeCtipg) Judge»

Purcell, he is mst telling them what'tgé facts
are. He is argding ®e theories of theica;e.
.The purposg” of an openin: statement is to
tell gHem what the evidence'i* going_to be.

THE COURT: That's the -urpose;
but we grant you some leeway? Proceed) Mr;

Roberts.

"MR. ROBERTS: Thank you, Your Honor®

Now, this is a contract
case as I stated. There was é contraet entered
into between Mfm Foley and the Erié Insurance
Company. Mr. Foley was to bay premiums; which
he did. We have admitted that the poli;y was
in force at the time of this accident.

: But; there are other
provisions of that insurance poiicy, and I thihk

042
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other provisions that are not unknown to
members of this-jury;
One of those provisions

is, and i'll just read it as follows: "In the

. event of an_accident;occurrenCe;Or 1055; written
notice," mnot oral notice; not'droppiné by the
agent's office and saying, "I have had an
accident," but ”writfen notice containing
particulars sufficient td identify the insured,”

- that would be Mr. Foley, '"and also reasonable

‘obtainable information with respect to the time,

~place, and circumstances of the accident shall
be given by the insured or on his behalf to
Erie, the insurance company, or any of its

agents as soon as practicable after the accident.

Now, we feel that t
vidence is going to clearly show t Mr.
Foley ad»d not do that. This accident occurred
on February 17; 6. Immediately after the
accident, Mrs. Meeks fol- gd, Mr. Meeks was

iving with Mrs. Meeks as a passemnger, followed
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10.

out in the evidence if Mr. Foley testifieg to
that,lthat on_April 18,T1977; which i a year,
a ittle'over a year after the a ident; not
.some three years as it is noy4 but on April 18,

, 1977, in fSrmal depositipmis, M;.lFoley was asked
bf Mr. Whitloc; who Aits right here'to.my'léft,
éfter describin accident and everything,
he asked Mr.Foley, "DN you turn it iﬁ to |
your ins rance company?" d do you_know what

Mr. Foley's answer was? His amlgwer was no.

&)

Now, if hesays today
that he went and told Mr. Dunn a lot oNstuff
about the accident, keep in mind what he sa\Nd

immediately. or about a year after the acciden

15

Now,'thefé is another
provision of the insurance policy that says
that if suit is brought, if a claim or suit is
brought, then the insured, in this case Mr.
Foley; shall immediately, not as soon as
practicable, but he shall immediately:get those

suit papers to the insurance company.
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MR. ROBERTS: The point is wel
taken, and I apologize to the Court.
| The evidence/1s what
id important "in this case, not whdt the attorneys
say. \The evidence is going t¢/be thé contract.
The evidwnce isfgqing to bg’ whether o;%not
Mr. Foley copplied wit is contract.

I sumbit té you th;t
the evidence wil e perfectly clear after ydu
have heard it all, that Mr; Foley did not
comply wi his contract\ Therefore, he is not
entitlgd to the ptotection;t atzthe'insurance
wou¥d ordinarily afford him‘if D¢ had complied

ith the contract. |

So; at the conxlusion
of the evidence, we will ask you for a ve lict
for the Erie Insurance Companyf

Thank you.

‘THE COURT:- All right, gentlemen.
Gentlemen, you have a policy of defenses here.

That's an affirmative defense. So the duty will
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'bé on the defendant. ‘The burden of proof will
be on the defendant to show the policy of defense.
.The defendant will.receive firét.
Mr. Roberts.
‘MR. ROBERTS: 'Yqur'Honér, pieasé.
note our exception to the Court'é ruliﬁé in
that regard. I think for the record that I'd
best make a motion at this point.
THE COURT: _Motion is oyefruled.
Proceed, Mr. Roberts.
MR. ROBERTS: = All right, Your Honor.

Note our exception to the Court's overruling

of our motion.

We wouid call as our

witness Mr. Ira Dunn, who has been excladed.
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TRA T. DUNN, a

witness, being called for examination by counsel

for the defendant, first beihg.duly sworn,

testified as foliows:

DIRECT EXAMINATION

BY MR. ROBERTS:

q

Vo R S o)

sir?
A
Gordonsville.
¢
A

Q

State your name, please, sir.-
Ira T. Dunn.

Mr. Dunn, where do you reside?

I reside in Fluvanna County,

~Where is your place of business,

-Gordonsville, Main Street in

Mr. Dunn, what is your business?
I own the Dunn Insurance Agency.

Mr. Dunn, did you in February of

1976, have an insured by the name of Robert A. Foley?

A

Q

Yes, I did.

Let me, if you will, show you some
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photocopies of some docﬁments and ask you if you can identify
those photocopies. '+ "
A , Yes. This is a copy.of the

declaration page of the original policy that was issued to

Mr. Foley.

Q Ig‘that the declarations paée for
the policy that ﬁas in forée on February'17, 19762 -

A - That's correct. |

Q All right. So, the second docuﬁent,

~is that the policy itself?

A : Yes, it is.

Qv " That's a true copy of the polié&?

A Yes,

NOTE: Mr. Roberts
at this time hands several paperwritiafgs to

couns for the plaintiff.

MR. NS: May we approach the
bench, Your Honor?

THE COURT: Yes, S3g. If you're
“going to raise an objectiﬁgé;l wouldegk that

the jury. be excluded.
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THE COURT: - A1l right, gentlemen, .
is 1is Defendént's Exhibit One an efendant's
Exhidjt Two. You may hand thew’to the jury if
you desirwsy or if you wisp”to question the

witness about whe exbibits, you may do so.

NOTE: At this point
the witne4s, Mr. Dunn, redwrns to the Courtroom

and resumes his place on the wi{ness stand.

DIRECT EXAMINATION (continuing)

BY”MR. ROBERTS:

Q Mr. Dunn, how long have you been
an agent for Erie Insurance Company? |

A Six years ago March 1st.

Q And have you had your agency anywher¢
other than in Gordonsville?

A No. It's been in the same place

since March 1st, six years ago.

Q Prior to that, what did you do?
A I worked with State Farm Mutual
. 049
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Insurance Company in Frederick, Maryland. 1 had been with -
them for twenty years. I worked as an égency liason man
bétween the agency and the regional office in Frederick,
Maryland. |

Q During your time with State Farm
and your recent time as an agent with Erie; éan yoﬁhtell
us whether or not you have familiarized yourself with Fhe
provisiqnsAbf a staﬁdard automobile policy? |

A Yes, sir. |

Q Now, sir, I refer you to condition
nuﬁber four of this policy of insﬁrance that you had issued

- .

‘to Mr. Foley.

~MR. WHITLOCK: Your Honor,-I believe
that the policy speaks for itself and .to pick
out one point in it without reading that.
entire thing would be misléadiﬁg;; and I
object to it.‘

~ THE COURT: Objection isroverruled.
I presume he is asking the witness to point out
a part of the policy. Objectiqn ovérruled.

Proceed, Mr. Roberts. .

S 050




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

10

11

12

13

14

16

17

18 .

19

20

21

- It's a short one.

. event of an accident, occurrence or loss, written notice

'shall be given by or for the Insured to the Erie or any of

direct - Dunn

'BY MR. ROBERTS: (continuing) !

Q In regard to that conditionifour,

would you please read condition four verbatim to the jury.
A "Condition four: Notice.  In the

containing particulars sufficient to identify the Insured
and also reasonable obtainable information with respect
to the time, place and circumstances thereof, and the names

and addresses of the injured and of available witnesses,

its authorized agents as soon as practicable.'-In the éVent
_qf_theft the Insured shall also promptly notify the

pplice; If.élaim is made or suit ié brought agéinst the
Insurea, he shall immediately forwaid to the Erie every‘
demand, notice, summons or other proces$ received by him

or his representative."

MR. ROBERTS: A1l right, sir. Thank
you, Mr. Dunn.
THE COURT: You may hand the exhibit

to the jury, if you so desire.
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MR. ROBERTS: All right.

NOTE: Mr. Roberts at
this time hands Defendant's Exhibit One and

Defendant's Exhibit Two to the jury.

THE COURT: Proceed, Mr._-Rl‘d»berts'.
MR.'ROBERTS: “Al11 right, sir.
BY MR. ROBERTS: (continuing)
Q . Mr. Duﬁn, now I take you back to
February of 1976, and let;s talk about the period of time
between February 17, 1976, and April 22,'1977._ Tell me,
if you will, what if anything Mr. Foley gave you in the

way of written notice of an automobile accident that occurred

on February 17, 1976.

A He didn;t givé me anything. I
never heard of the incident af all. | |

Q Between February 17, 1976, and Aﬁril
22, 1977, tell us, if you will, what if anythiﬁg Mr. Foley
gave you with regard to suit papers that had beenrsérved on

him.
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A ‘Well, again he didn't give me any-
thing.

Q Did he advise you of any claim being
made against him?

A No; he did not.

Q Now, he_géve you nothing i;'writing.
Did he come and teil YOu orally about anything? | |

A No, he did not.

Q | Did you ever hear of an accident

that occurred on February 17, 19767

A : Not until April 22, 1977.

Q How did you hear about it?
A I received a phone call from a

law firm in Richmond, a long title. I don't recall all
the names. I believe a Mr. Browder was one of them, and
a Little and a Russell; and the secretary was calling me,

and she called and asked if indeed Mr. Robert A.'Foley had

" coverage on Februafy_17, 1976. It was a liability insurance

policy, and I informed her that he did. At that point she
informed me that there was some suit papers. that were being

mailed to me on that day, April 22nd, and I asked her what .
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was the suit about. I knew nothing of any suit or any
accident, and she informed me that Mr. Foley had had an
incident on February'l7,'1976; with a Mr., Meeks, and that

she would send the suit papers to me that day.

Q And did you receive them? .
A I feceiVed them the next day.

Q ' And what d1d you ‘do upon rece1v1ng
that phone call regardlng Mr. Foley's accident? | |

A What I did immediateiy was to pick
up a telephone and call my claims superintendent,Mrf_Bill
Shook;and'inform him what happened, and he told me to
submit a'claim report that very_day with just as much
information as I had and any subsequent papers I recelved

to send them immediately, and I did d1rectly

Q Did you, after April 22, 1977,

talk with Mr. Foley?

A Yes, I did.
Q Did you discuss with Mr. Foley this
question of notice?

A : I asked Mr. Foley why it was that

he didn't report the accident to me, and he said, "Mr. Dunn,

I didn't consider it an automobile accident."

ne
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Q Well, did he say anything else on
the subject?

A That was about it. That's all he
said; | .

Q Did you discuss with him the question
of suit papers being fqrwarded to you? )

A No. I sure didn't, because Iudidn't
know anything about it at that time. The suit papéré I
knew about was the oﬁes in Richmond. I‘didn't discuss that

with him at all.

MR; ROBERTS: We have no‘further

questions for Mr. Dunn. Thank you, Your Honor.

CROSS EXAMINATION
BY MR. WHITLOCK: |

Q Mr. Dunn, you said you got notice of
the accident on April 22, 1977. |

A That's correct, sir,

Q And on that same day you filled out

an accident report and sent it in.
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A I sent it to the Waynesboro office.

Q That's normally the way that
insurance agents operate‘when a claim is made.” You don't
recéive a written notice, but.youbget.the verbal notice,
and you fill in the'form;and that's the written nqticé“that!s
made to the company. ) | | | |

A We putAit in writing just as soon as
possible. |

Q The agent usually receiyes a verbal
or an oral notice of the accident from their policyholder.
You put it in writing and send it to the company.

| A That's correct.

Q And that's the wfitten notice you
normally give to the insurance company . Now, on this day,
you said that the man from the Richmond law firm fo1d you
that -

A ‘ (ihterjecting) No. The secretary
told me. I ﬂever talked,ﬁith him; the secretary.

Q They told you that they had suit
papers, and they were going to send them to you.

A They Qere going to send them to me

that day. - 056
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Q

Why when you talked to Mr. Foley you

said that ybu didn't know anything about the suit papers?

A

What I said was I didn't discuss it

with him, because he didn't know anything about them.

Q
A

Mr. Foley didn't say anythlnc?

He d1dn‘t relate to me whether he

knew anything about it.

Q
anything about it?
| A
the suit at all.

Q
A

Q

and that that suit

"him anything about

A

Did you ask him whether he knew

No, sir, I didn't. I didn't discuss
But, you knew that he had been $uéd.
The suit -- o | |
And knowing.that he'had_heen:suéd
was pending against him, you didn't tell
it.

'No, because the agents don't do this.

Once there is an accident, the agent reports it to the Claims

Q

'Department, and the Claims Department handles it then

Did you tell him that somebody would

be getting in touch with him later about it?
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A I am sure thaf they did, yes.

Q You told him that a lawyer would be
getting in touch with him? | |

A _ No, sir. 1I did not tell him. I
told him he would be hearing about it. .

Q I see. Well,-did,You know‘fhat at

this time, I assume you did know, that a trial was pending

. for May 5th, 19777

A No, sir, i didn't know.'.
N - Q Are you saying that the people in
Richmond didn't tell you that?

| A No, sir. They sent me the suit = .

papers. I sent the suit papers on to Waynesboro.

Q . ‘Didn't they also tell you that they

:had fully investigated this accident, and that they would

~turn this investigative file over to you so that you could

turn it over to your insurance company?

A (witness shaking head)

MR. ROBERTS: What was your ansWer,
Mr. Dunn?

THE WITNESS: No, sir.
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BY MR. WHITLOCK: (continuing)

Q Mr, Dunn, Mr. Foley had paid the
ﬁremium for this covefage in fﬁll, had he not? .

A . He had paid it. He made a partigl_ﬂ
payment to cover it. His policy went out qf force4sev€rél-

~

Q " He paid the premium. .
A There was coverage inffbrcé at fhe
time of the accident. |
Q . : Now, When had:: your company notified Mr.

Foley, then, that they were not going to cover him for that

.y

- accident?

A There again, I hadnothing to do with
it. That came from thewCIaims Departmenf. | |

Q | You didn't know? The - company never
notified you? |

A No. They don't confer with me on
claims once I turn them over to then.

| | Q But, you do know that you never

sent any of the premiums back to Mr.. Foley that you charged

him, don't you?
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O A We collected the prémium, - He had "k
2 coverage until, I believe, it was about the 28th-of:January,
3 || at which time the policy runs out of force, and they

4 reinstated it until the following month.’

5 I Q : But the premium he paid at the time
6 thiy accident happened was never refunded to him at all.

7« || Was it gefunded by'the company?

MR. ROBERTS: Objection,/Your Honor.

9 _
' ‘I dog't believe this has any matefiality in this
10 ' B
| ' matter.
11 _ . .
THE COURT: I'A1 have to hear you on
12 _ , o -
E that.
13 | : : _
Members of the jury,
14 : ‘ '
retire to your juryrodm. Mr. Dunn, I'll have
15 : . '
to ask you step down again.
16 :
17 , : | o NOTE: \At this point the
18 - jury” and the witness depart from the Courtroom .
15 ' n the company of the Sheriff, after ich the
20 " matter continues as follows:
21
060
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THE COURT: Objeetion sustained,
4Gent1émen; preceed.
- Mr. Dunn, retaké the

stand. .
- '\‘

NOTEXN.  The witness

retdrns to the witness stand.

~ CROSS EXAMINATION = (continuing)

|
lBY MR, WHITLOCK:
Q Mr. Dunn, you read from the insurance

contract certain - portions,-and - -I"believe you omitted some

to parts one and four here as to what it says about the --

A o (interjecting) This part right here?

Q Yes.
A : "Parts One-and Four." This is under

the item six, "Assistanceée and Cooperation of the Insured."

061
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"The failure or refusal of the Insured to cooperate Qith or
assist the Erie which‘prejudices the Erie's defense of an
action for damages arising out of the‘operatipn'or use of
an aUtomobile.shall constitute non—compiiance with the
requirements of the policy that the Insufed shallhcooperate
with and assist the Erie." “ ‘

Q " That says that failurethas to prej-

udice the company, does it not?

Our defense is

to forward suj

.exception.

Y MR. WHITLOCK: (continuing)

Q . 'This says that the failure of the

insured, of Mr. Foley, to cooperate, to assist Erie, has to
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prejudice the company before you can deny coverage, does it
not?
A ' " Well, 'I think what it says is he

shouldn't prejudicé the company's rights for recovery by

not cooperating with them is my understanding.

Q ! Are you contending that he frejudiced
the company? | |

A ‘I think that he did in that he k
didn't report it to them. n

Q " AI1 right, sir, Now, Mr. Foley
had coverage that would protect him'up to fifty thousand

dollars for this accident, did he not?

A No.
Q What is the limits of coverage that
he had?

A | He had fifty thousand to one hundred
fhousand dollars. |

Q 4 For one person injured or dead, éﬁd
that's shown on this declaration sheet that's been admitted
as Defendant's Exhibit Two, is fhat right? .

A ' _Yes;

Q { “EsDunn, were you aware that before
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this case was tried that an offer was made to Erie to have .
his lawyer come in and defend this case and investigate
the éase, and that a continuance would be granted if i :~ ...
necessary?
A 1 didn't understand yqﬁr qustion,,
Q I said:".Before, were you; aware, +that
befbre judgment.was entered in this case, that an agreément
was made, an offer was made to them;ﬁlto Erie's attorneys;
that they_could.coﬁe in and defend this cése to have a
continuance for the purpose.of investigating it and deter-
mining the facts *«if: théy wanted to?

A No. ' : o

Q . You weren't aware of that?
A ‘'No, sir.
Q : All right, sirf Now, you said

that you weren't nqtified by the attorneys in Richmond of
the trial date on May 5th. I hand you a letter addressed
to you, or at least it's addressed to Erie, dated April 22,
1977, and I ask you if you didn't receive that, and doesn't
that in fact tell you that the case was set for trial on

May 5th? - ,
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A _ That's right;
Q So, you were informed of it;.
A But the letter was addressed to Mr.
Bill Shook.
| Q Doesn't that show,a copy of it?
A ’ 13go; a copy for my file. *
Q | ,So,_yoh were:aware of.the'cése -

being set for trial and scheduled for trial on May 5th

when you talked to Mr. Foley, but you didn't relate that to

him.
A i . Idon't think.:? We didn't éiscuss
thét, no. | | | | B
Q But you wefe aware of it.

A 5 Yes. I received that letter which
I sent on to Mr. Shook. It was for hinm. |

Q | But you said it was important :to
your policyholder to inform.him that he was scheduled to bé
in Court and that this case would be tfied on May 5th. |

A It wasn't.within- the jurisdiction of

the agent to do that.

Q ' Did you think it was important?
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A No, I didn't.

Q You didn't think you had any respon;
sibility to your policyholder to tell him that?

A , I didn't think it was my responsibilit)
to. That's the responsibility of the Claims Department.

Q Now, did an occasion come ouring

this time, around this t1me, that Mr. Foley came to ‘see

| you and told you that he had gotten a letter from me, and

-

that)knltold him not to come to see me and not to come to
see any lawyer other than somebody from Erie?

A (witness shaking head) I got a

'letter subject to this suit that Mr. Foley brought in and

asked me about it, what should he do, and that you had
asked him to come to your office, and you said that Mr.
Parsons.would be there, and he said what should he do. I
picked up the phone and asked Mr. Shook and that was the -

adivce that he gave him.

Q What was the advice?
A ‘Do not go see you."
Q So, Mr. Shook told you to tell'him

not to come see me.

-,

- 066
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A | (witness nqdding head)

Q But they were dénying coverage and
wouldn't defend him.

A ' That, I don't khow.' That's up to
the Claims Department. |

Q Now, Mr. Dunn, does'your c;mpany
Sén& out cléiﬁ forms for the policyholders to use in filling

out an accident report?

A - Claim forms?

Q Yes.

A If they have an accident, yes.

Q Do they mai1 thdse'qﬁt? ' -
A ~Yes., =~ N

Q And do they mail an envélbpe out

with them.telling them to mail it.back?,
| A Yes.
Q | It's a_self-addressed envelope,
and that's the company in Wéynesboro,'or rather the combany
in your office, is it not? |

A -~ (witness nodding head)

Q Did you send out one in this case?
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1 A . , No, sir.

2 Q You said that yQu talked with Mr.

3 || Foley, and he said that he didn't consider it an.athmibile
4 accident.wLWhen did_you talk with Mr. Fqley or have:this

5 § discussion with himé

6 A . Tt was somﬁfimeafter I_got%thé
" notification of the accident.

8 || 7 Q | Well, did you ask him fqr any of

9 the defails.of.the.accidént then?

10 A ~Yes, I did.

11 Q | And'ypu were éwarevthen tﬁat he --
&2 let me ask yoﬁ this: How come you weren't in touch with
13 Mr. Foley?

14 v A ‘ No. I ran into Mr. Foley‘on the

15 || street. He didn't come to see me at all.

16 Q Do you know when that was?

| ' .
17 | _ A It was just a couple of days after
18 f I got the papers from Richmond, the suit papérs.

19 ' Q - : Did you tell him then anything about

20 || his being scheduled to go to trial, or that he ought to get

21 | a lawyer, or that you all weren't going to defend him?
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A I talked to him purely about the
accident, his account of the accident.

Q Well; did you ask him for any of
the details of the aécident? -

‘A ;Yes,lI did. -
Q - Did you £fill ouf.thaf in w;iting
and send'it to the insurance company?

A Yes, I had already sent that in.

Q You did put that'in writing and
had sent it to the insurance company:

A (Witness‘ﬁodding.head)

Q Was any claim made againﬁt your -
company for the damage to the Meeks' car by Mr. Meeks for
the windshield? | -

A ‘ No, sir.

Q Did you talk to Mr. _Riner, who

was Mr. Thomas "Riner, who was the man Mr. Foley worked for

at the time this accident happened?

A Yes, 1 did-
Q When did you talk to him?
A I talked to him the same day that I
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/ ’ . .
) SR S ¢ You went to see Mr. ! Riner?
\ .
{ A . Um-hum.

Q Why did you go to see Mr. “Riner
rather than talk to Mr. Foley? |

A Because I had talked with Mr.

'iRiper, and was assured by-a freind of Mr. Foley ‘that this

is where it happened, and that he was workihg for Mr. “Riner,

and that Mr. RRinef.shOUId know about it; and Mr. “Riner
was served some suit pépefs that were not for him and wﬁ&ch
indeed shéuld-have been for Mr. Foley. |

| - Q Mr. ‘Riner told you that Mr, Foly
had an attorney, Mr. H:"ngtinboi:ham_iﬁf(‘)rapge. Did you get in -

touch: with:Mr.: Higginbgtham:-to get any details of this accident?

A ‘I.certainly did.

Q 'Did he teli youianythingf-

A _ He wasn't in. I talked with his
secretary.

Q o But, did you gétlany information

about this accident?
’v .
A - This is in my notes there. The |

secretary pulled the file and told me that they had had

0?0
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Cross - Dunn

a hearing relative to the accident; It's in Orange;'and
Mr.. Higgi_'nbatham‘had;:-;“epﬁesen;ced Mr. Fol‘ey‘ there, and that

Mr. Foley.had been charged with‘a summons; Shewasn't‘sure'
what it was. They had appealed the case. It was fo be

heard at a later date, and the file ended there. I don't

know what happened. .
| Q  Did‘you répbrt that tq_Erie?
A - Iicertainly did. I sent them ;‘
memo. - |
Q ~You sent that in writing?

A I sent that to Waynesboro.

fHE COURT: Can you tell me when
that was done; Mf.-Dunn? |

THE WITNESS: That was done justva-‘
couple of days after the 22nd.

‘THE COURT: After April 22nd; some-
where along about April 24th? i

THE WITNESS: Something like that,

. sir, yes.
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cross - Dunn

BY MR. WHITLOCK: (continuing) |

Q ' ‘ When did Mr. Foley's coveragé
terminate with you? .

A ',See;.he‘waS'covered fqr thé.accidenf,
so it terminated about the last part of that montQ,VI
believe, about the 28th. "

- Q “And did he renéWﬁhisitéverage?‘
A | Sure. He-reinstated it with timé

out of force in March of that year, and they have an active

policy now.

Q S0, you have coverage for fhem now.
A Yes, gir. -
Q With Eiief
A ‘Yes;'sir.
MR. WHITLdCK: All right, sir, thaf's
all,

THE COURT: Do you want to question
him, Mr. Roberts?

MR. ROBERTS: Yes, sir.
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REDIRECT EXAMINATION S
BY MR. ROBERTS: |

Q | Mr. Dunn; all of these letters ana-
so forth that Mr. Whitlock has asked you about on cross

examination, did a11,6f this take place after April 22;

A ‘ That*;lcorrect. -

Q o The 1ettér that Mr; Whitlock‘wréte
fo Mr. Foley that wés shéwn'fo ybu, quithat‘affer this
suit was brought?

A Yes, it was. That's correét.

Q - By this suit, I mean the suit of
Mrs. Meeks versus the Erie;

A | That's correct.

MR. ROBERTS: Your Homor, that's
allfI have for Mr. Dunn now.
THE COURT:. Dq you want to excuse
- this witness, Mr. Whithck?

MR. WHITLOCK: Just a moment, sir.
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1 . RECROSS EXAMINATION

2.1 BY MR, WHI"I‘LOCK:’

3 Q Mr. Dunn, do you have a copy of the
4 letter that you‘say was received after this suit was

si executed, that Mr; Foley brought yqu?

6 | A Um-hum. I have it in my files:

7 Q Where is it?

3; A It's in my files.

9 ' Q You don't have it with you today?
10’ A No, sir,

11, | Q | Well, how do you know it wés after

12 | this suit was instituted?
13 A | Because T have it. I file them in
14 | chronological order. Everything that has happened in this

15 suit was at the top page. The only thing on top of it is

16 the summons to appear today.
17 Q Did you send a copy of that letter

18 on to Erie?

19 A No, sir. 1T called Mr. Shook. .
- 20 Q You kept the letter?
BN | .

21 | A I kept it.
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recross - Dunn

Q | 'So, the only person that would have

that letter would be you.

A 1! kept it for Mrs. Foley.

Q » You kept it for Mrs. Foley?

A Um-hum. )

Q Why did you keep it for Mrs. Foley?

A She asked me to. | X

Q Did she give it to you to éend to
Erie?

A No, sir. She came in and asked

me what should she do. I said, "We'll find out." I picked

up the phone and called Mr. Shook.

Q And you advised her what to do.
A Yes, sir, by Mr. Shook's advice.
Q At that time you were all looking

out for Mrs. Foley. You were against her, were ybu not?
A I think we were looking out for
her.
Q You think you were looking out for
her by not telling her? How were youvlqoking out for her?

A ' One of the ways: 1I'd be taking
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17

recross - Dunn

partial payments from her that we don't take'from'qﬁher
peqple”

Q - I mean this letter. How were &ou
looking out for her?

A N Becausé she came té me fo; advice.

Q Did,you ever think of telling her,

"I have a conflict of interest. Our insurance company is -

-denying you coverage, and it wouldn't be proper for me to

advise you"?
A No, because I felt I would be ‘doing -

her a service by getting her the proper advice.

Q Proper advice from whom? ’
A _ From the company.
Q | . But the advice you got from the

company was what they wanted to be done; th what would be.
good for Mrs. Foley. |

A | I represent the company. I have "to
look out for the insured.

Q ' Even though you were lqoking out
for the company, you didn't advise Mrs. Foley of that and

to look e15ewhere'for'answers, did you?
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recross - Dunn

for her.

A

Q

It was our plan that was the best

In whose opinion? .
Our Claims Department.

I see. Weil, do you know why it

N

was for the best interest of your Claims Department}that

Mrs. Foley turn the letter over to you, and you put it in

your file and nobody knew anything about it or responded

tqfit?
A
received from me.
Q.
A

received from me.

Q
then?

A

Q
letters.

A

Q .

That wasn't on the letter she

What was that?

That wasn't on theilettef‘she
I see. What about any other letters

Well, I don't know about those.

You just said it was a lot of

Well, she kept those.

- How do you know anything about them?
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recross - Dunn

'A . Because she mentioned them to me.
She said she kept getting them; aﬁd she didn't know what
to do. She was very confused.

Q | 'Did you suggesf to hér that she
write a letter to Mr. Higginbbtham?i

A | Mr. Higgirbotham wash't involved in this

~ case. He was involved in the traffic char§éJ He had

nothing to do with the suit.

Q | Were you and your chpany‘involved
in this matter? o ' e

A In what matter: the suit ér the --

Q ' The claim against the Fqleys..

A Well, ceftainly the suit.

Q How were you involved in the claim
agaiﬁét'the Foleys? . o |

A _ Because we were involved, Becauée

I received a summons to be here today.

MR. WHITLOCK: All right, sj
Nothing er.

T RT» 11 right, gentlemen.

D u want to excuse this witnes what?
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" DORIS- PAULINE MEEKS, the

plaintiff, being called for examination by
counsel for the defendant; first being duly

sworn, testified as follows:

DIRECT EXAMINATION
BY MR. ROBERTS:

Q ' - Now, Mrs. Meeks, I gather that you
are.thg Doris Meeks that is the plaintiff in the suit
against Mr. Foley, is that correct?

A‘ ‘That's righf;

Q And Mr. Whiflock_represented you
in that suit, didn't he?

A | That's correct.

Q Mr. Whitlock is still representing
you, is that correct? |

A Yes, sir.

Q Now, Mrs. Meeks, is it correct that
on February the 17th, 1976, you were riding as a passenger
in your husband's automobile?

A Yes, sir.
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direct - Meeks

Q And then the car waS'involved in
an accident with a vehicle operated by Mr. Fqley; wasn't it?

A _Yes;'sir.

Q -~ Did you all follow Mr. F61Ey after
thebaccident? i

A  Ye£. After he kicked up the rocks
and thiﬁgs, well, he didn't make no effort to stop; S0 |

sure, we followed him.

Q And you followed him to a job site

- didn't you?

A Yes, sir.

"~Q Which was what, about a half a mile

to a mile away from where the accident took place?

A About a half a mile or so.

Q ‘ You would say about a --

A (interjecting) About a half a
mile.

Q '. Did you talk with.Mr.tFoley at the
job site?

A I sure did. -

Q And you told him, IAgatﬁer_in no
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direct - Meeks

uncertain terms, that his car had thrown rocks on the car in
which you were'riding; didn't you?'

A ‘ Yes.

Q ~You told him that the car was
damaged, did you not?

A ' I just told him that the windshield

was damaged, but I had tried to dodge the rocks that came

-in, and I was also hdlding a baby on my lap, and I took the

child and throwed it in between my husband and I.

Q Did you tell Mr. Foley all of this?
A Yes, I did. |
.Q V : Did you tell him that you hurt -
yourself? . | o
A Yes.
Q And a11‘of this occurred right on

" the day of the accident, didn't it?

A Yes.
Q And then, you went and had a
reckless driving warrant sworn out against him, didn't you?

A ' Yes, because he gave me a false

' name. S A : 081
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direct - Meeks

Q _ What name did he give you?
A Thomas Rifher:.
Q So, your first reckless driving

warrant was sworn out against Thomag Riner;, wasn't it?

A Yes;‘sir;

Q And then you‘&etermined tha;\that was
in érror, didn't jybu?

A - Yes, sir, when I ﬁent to Court.

Q And YOu swore out a second warrant.l

against Mr. Foley, didn't you?

A Thét's correct.
Q And that weﬁt to Court also? T N
A Yes;' | 3
Q Did it go to Court in Ma} or June of

that year? lo: wo owooviToes ceer RS e
[no:response) ..
Can you remember approximately?

I can't remember.

o > o >

Well, approximately how long after
the accident was it?

A - It wasn't too long.
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direct - Meeks

Q 4 It wasn't too long after the accident
that the reckless driving warrant came to trial.

A That's correct.

THE COURT: Was that in 1976, gentle-

" men? . . : - N
Q Was. that in 19767
A 1 am pretty sure, sir. Yes, 1976.
Q R So, it was just a short while after

‘s
the accident.
A Yes, sir.
Q : wa; was‘Mr. Foiey present that day
at the trial?
| A A Yes.
Q _ Did you téstify at the trial on
the reckless driving warrant? | |
A Yes, sir.
Q - . Was Mr. Foley in thé Courtroom when

you testified?

A : No, I don't think so.
Q | You think Mr. Foley was out of the
Courtroom. 083
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A ~Yes, because they made the witnesses
leave the room, because I went outside too.

Q | Well, of course; he was the defendant.

A _ ! don't know whether or not they
sent him out. I think Mr. Riﬁef; was ‘the one outs?de with
me at the door. ; |

Q S0, Mr. Riner was outside with;you;_
and Mr. Foley was inthefCourtroqm. | |

| _A As I recall, he was.
- Q - And you testified again about what

Mr. Eoléy did.

A Yes.

Q. Did you also tell thé’Coprt that
you were injured? |

A | Yes;

Q Were theré séme Cross words between
you and Mr. Foley éver this at the job site?

A ‘ No. I just told him that -- well,.
he told me that he wés.going to pull me out of the car.

Q Mr. Foley did?

A . Yes.
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Q I'm sorry. Go right ahead.
A" I told him that I didn't feel much
like arguing over it,,bGCause‘I had already been‘upset‘that

morning and had found my grandmother dead over in Orange.

Q -On that very same day, had you?

A ‘. _Yés; and he told mefthat.he.didn't
caref

Q | That's what Mr. Foley toldkyou.

A Yes. | /

Q v Now, didn't Mr. Foley a1§§ fell yog‘

on that day that he didn't want you to report this?
V_A'. | ~ Yes, he did. He said because he
was having marriage problems.

Q o And that he felt if you reported this
aécident; it would make his marriage problems worse.

A Well, I don't know what was the
reason. He just;£oid mé that he was having marriage
problems} |

Q So, he specifically told you not'.
to report the accident;

A He told me that for me to give him
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my name and address and telephone nuﬁber; and he would call
his insurance company and have them call me.

Q And_YOﬁ never heard froﬁ'the
insurance company, did you?

A | .To this day;-;

Q To this déy you haven't hea;a from
Erie Insurance Company, have you? |

A No.

Q | Did he tell you what company he had
insurance with? | |

A No;_sir.

- Q | , Now Mrs. Meeks, I presumé that‘durihg
this time,yoﬁ kept in touch zWifhqu. Whitlock, didn't you?

A le. Whitiqck has been keeping in
touch with me.

Q ' So, you were;awaré of the fact,
were you not, that Mr. Whitlock ‘had filed suit against Mr.
Foley in February of 1977, were you not? .

A ~Yes.

Q As a matter of fact, on April the

. 18th, 1977, you and Mr. Foley in that suit went to Mr.
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Whitlock's office fqr your depoﬁitions to be taken, didn'f
you?
A That is correct;
Q » And were you present in the room
when Mr. Foley testified?
A Yes.
Q - And also there was Mr. Whitloc%‘and
Mr. Stokes, who represented the Government Insurance
Employees Company, in the room, weréh't fhey?
A That's right.
A Q ~You also knew when you were there
at Mr. Whitlock's office on April 18, 1977, that your
case was scheduled to come to trial on May Sth, 1977, didn't
you? | | |
A | I cannot recall. I think.we were
summoned for that day. I can't recall if I was told that
day or not.
| Q Well, wasn't it originally scheduled
for May 5th and postponed until the 16th of May?
A ~Yes,

Q Is that correct?
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A Well, one of them was postponed, so
I know it was one of them, so it might have been that one.
Q Well, it actually was on the 16th

of May that you appeared before Judge Purcell, wasn't it?

A ~Yes.

Q : And that was in the yearf1§77.
A That's correct. o

Q - And Mr. Foley was not here that

day, was he?

A I don't recall.

MR. ROBERTS: Your Honor,-that's"‘
all I.have of this witness. Thank you.

THE COURT: Cross examine}

CROSS EXAMIﬁATION
BY MR. WHITLOCK:

Q - Mrs. Meeks,.you said that you never
received any kind of notice from the Erie Insurance Company,
anything about that coverage or anything in reference to

that coverage.
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A, -
A A No, sir.

N,
A

P
P
Vs

That's:qll.

N MR. WHITOOCK: All right, then.

- THE COURT: Thank you, Mr¢/ Meeks.

u may step down.

- THE

Roberts.

TNESS STOOD ASIDE

Next witness, Mr.

MB/ ROBERTS:; I call Mr. Shook,

please, You, anor.

THE COURT: Ladi s and gentlemen

of thg’ jury, I am going to take\a five minute

reghss here, and I ask you to step\back to your

ury room and ask you to take a five Wwinute

recess.
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NOTE: A brief regfess
is now taken. After which, the matt€r continues
as lows, with the jury seated” in the jurybox,

and all perties present as Before.

hY

WILDNAM EDWARD SHOOK, a

witHess, being called for examinatjon by counsel
for the defendant, first being duly swegn,

testified as follows:

DIRECT EXAMINATION

BY MR. .ROBERTS:

Q ' State your name pléase, sif.

A | William Edward Shook.

Q | And what is your occupation?

A I am the claims manager for the

Erie Insurance Exéhange in Waynesboro, Virginia.

Q Were you so employed in February of

19767 090
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A : Yes, sir.

Q A What about April and May of 19777
A ‘ Yes, sir. |
Q Under whose sﬁperVisign are ény

claims files kept?
A Mine.
- Q Would those claims files contajn
any notices received of insured accidents?
| A Yes.

Q Would those same files contain any

- suit papers?

A Yes, sir.

Q - Mr. Shook, have you, at my request,
reviewed your Claims file on this Foley and MEeks matter?

A Yes, sir.

Q Now, referring you to the period_of
February the 17th, 1976, through April 22nd, 1977, tell us,
if you will, what if any notice Erie has received- of the
accident on February 17th, 1976. |

A None whatsoever. On the afternoon,

as I recall it was the afternoon, Mr. Dunn called our office -
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Q Afternoon of what date;'Sir?
A : April 22nd.

‘ Q Of what year?
A l'77;5'That was the very first

notice we had of this accident.

Q '~ After reviewing the matter, did

~someone make a decision as to whether coverage would be

~afforded Mr. Foley under all of the circumstances that you

had availabie,under all the facts that you had available to

you?
A Yes, sir.
Q And who made that decision? --
A I did.
Q And what décision did ydu make?
A That coverage would not be.granted.v

due to the breach of the contract.

Q And what breaches are you referring
to?

A ‘ Simply that we did not have proper
notice. We did not have the notice as required by the

policy as soon as is practicable after the occurrence.

092




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

10
n
m:
13 -

14

15

16 .

17

18

19

20

21

direct - Shook

Q All right, sir; " Let me show you a
copy of a letter and ask you if you can identify that 1ette}.

A | Yes, sir. This is a letter that I
wrote to Mr. Foley{ a’copy to Mr. Whitlock; and a copy to the
Government Employeeé Insurance counsel, Mr; Stokes; and
also a copy to Mr. Dayid'Landin, denying covérage,éué to
the breach of.conttact.' |

| Q - WaS’that.letter mailed? . o '\

| - A : Oh, yes; }pgistefed and return
receipt fequestéd. |

Q And did you get your returﬁ receipt
back? ' a | -

A . Oh, yes, sir.

MR. ROBERTS: Your Honor, we tender
this as a defense exhibit.
THE COURT: A1l right, sir. This is

Defendant's Exhibit Three, I believe.

MR. ROBERTS: Yes, Your Honor.
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direct - Shook

1 : NOTE: = The above referred

to letter is now being marked and filed by the

S

3 | Court as'Defendant*s‘Exhibit‘Threef

5 BY MR. ROBERTS: (continuing)

5

6 | Q A Mr. Shook; whén’you’ﬁade,yoﬁr deciSion
7 with fegard to the policy and ﬁhether Erie WOuld.offerAa

8# ‘defense and coverage, were you aware of when the trial &atet )
5 would be in this matter?

10 - A Yes, sir.

11 Q And what déte.did you understand

12§ that to be?

13 . A - May the 5th.
14 : Q | Of. what year?
15 A 1977,

16

MR. ROBERTS: That's all I have for
17

Mr. Shook, Your Honor.
18° '

- THE COURT: Mr. Parsons; Mr. Whitlock.
19 : _

20

2| 094




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Fredericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

1 CROSS EXAMINATION
2 | BY MR. PARSONS:

3 Q Mr. Shook, you have told us that you

4 reviewed your recordsrand found no report of this accident.
5 » A | | That's true.

6 Q ‘Ngw, your company has a Cla;ms

7 'fqrm that.an_accident is reported upon, is that corrétt;

8 | sir? |

9 _ A - Yes, sir.

10 , Q : And what you expect is that the

11 people tell the agent, and the agent provides the form and

m’ fills out fhe form,and it reaches your office.

13 - A In most céses that's trgé.

14 Q Now, in this particular incident,

15 sir, you did receive a report of this accident; didn't :you?
16 A Yes, sir; after April 22nd.

17 Q May 1 have a copy of that, please?
15 A I don't have it with me.

19 Q You mean you éame here today, and

20 | you did not bring the report of the accident?

21 ' A- No, sir.
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Q But your agent turned in to you a

report of the accident.

A Yes; sir.

Q And when did you.recieV¢'that report?
A April 25th,'1977;

Q _ Now; when you receifed th;ﬁreport

of the-a;cidént on April 25ﬁﬂ,’1977, what other information
if any did you have to consider besides that repbft? |

A | don;t know if we had the'spit
papers at that time. I don't believe we did. |

Q o - Well, do you recall; sir,-and I

hand to you a letter dated April 22nd, 1977, that Mr.

- Stokes wrote to you?

A - Okay, if I mightvsee that.
NOTE: A paperwriting

is now handed to the witness by Mr. Parsons.

Q Did you receive a letter dated
April 22, 1977, from Mr. Thomas Stokes? He is an attorney

in Richmond.

A Yes, sir.
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o

Q | "All righf. When did_you'receive
that letter? |

A | i'd be_gueésing, but I'd:§ay probably
at about the same'time; April 25, 1977. |

Q Would you read to fhe jury the’
contents of that letter. | %

A - "Dear Mr. Shook, I enclose pleadings
and medical information regarding the above action whiéh is
pending in the Circuit Court of Louisa County."

| "My secretary has
spoken to Mr. Ira T. Dunn of Gordonsville, Virginia, the
producing agent for Mr. Foley, informing him of the bésic
f;cts of this case. My fifm is involved as attorneys fof
GEICO, for the U.M. carrier;:Mrs. Meeké.”

"From what I éan gather
from Mr. Duﬁn and M}. Féley,iMr. Foley waé insured at the
time of the éccident, but he did not notify Mr. Dunn. He
simply enclosed the motion for judgment in with his
payment check tb youAapproximately twa weeks after he was

served."
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earliest convenience concerning this matter since it is
scheduled for trial on May 5,f1977; and our coverage
questions should.Be resolved before that time;' . Very
truly yours, Thomas D. Stokes; I11."

Q Now, on April 25, you did know that

3.

this case was set for trial before then.

A -That's true, sir.

Q ~You had a copy of the notion f;r
judgment, is that correct, sir? B

A Yes, sir.

Q And you had medical information as
to the injury that Mrs. Meeks had sﬁstained; is that correct,
sir?

A Yes, sir.

Q Would you4té11'me,'sir, how much

information did you have; how much medical information?

A I would assume the.doctprs"reports;
the medical bills from whatever hospitals or dqctors she
-did go to; the X-rays; the usual piaintiff bills.

Q All right. Did you have a report

from Doctor Mauck who made an independant medical examination?
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A - | I would assume that we did if he '
sent all of them; I would assume that we did.

Q So, you had the medical information‘
and had a claimS'repOrt which showed that an accident had
occurred.: |

A - F(WitﬁeSS nodding head)

Q Now; that report showed, sir, that
there was no contact between the vehicle Qperated beMf}‘
Foley and the vehicle operated by Mrs. Meeks, isn't ‘ihat
correct, sir? |

A True,

Q | .It showed a rock throwing incident,
isn't that'correct, sir?

A : True..

Q ' And af that‘time, did you obtain,
or atfempt to obtain, any investigative police officers'
repqrts? |

A No, sir.

Q Did you aftempt to obtain any repbrts
from the Division of Mofor.Vehicles‘as to how the accident

occurred?
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A No; sir.

Q So; you took exactly what your
agent had_given you, and what Mr; Stokes had.giVen you, and
you sat down,. and you reviewed that; and_you'decided; Did
you go té Mr. EQley'and authorize or direﬁt'someone to .take
'asiateﬁent from him? | . "

A No, sir.

Q‘ Did you go to Mr. Dunn at'thét'time
and ask for any further information?

A I am sure that we called him;‘but
I don'tvbelieve he had aﬂymora. I can't be Sﬁte'of that.

Q, Now,‘befqre April 25, besides'this
letter that yoﬁ received from Mr. Stokes dated April 22,
you talked with him on fhe telephoﬁe, &idn't you? -

A Before thaf time, no; sir.l

Q When did you talkbtq Mr.'StOkes,
or did you talk to him? |

A I don't know that I ever did. I'm
sorry. |

Q - You don't recall talking to Mr.

Stokes.
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1 A_ _No.
2; Q - ?ns!i uvAndibaéed-on;this:informatioh;vwhaf
3 | you have told us; you de¢ided there was no coverage.
4 A That's true, sir. -
5 . ' .Q o And knowing that ihere was a trial
. ., :
6 date, ;andif you had an alternative as a claims‘maﬁager at
7 that time, didn't you, sir, in that you coﬁld haﬁé dpfended
8 | Mr. Foley under a reservation of your fights?
'9: A ‘Nb, sir; not in my judgment.
10 Q I just asked you iflyou have,
1i_ that is, an altérnative. I'know you didn't select it; but
121 that is an alternative. You're familiar with that, aren't
_13? you?
14 A I am familiar with it,
15y Q ‘ But your suggestion, your desire
16 was, or your decision was that there was(nd covefagé.
17 A True.
18 - Q And that decisioh was made on
19 1 April 25, 1977.
20 1. | A On or about that time;iyes, sir.
21 | | Q | ' All right. Now, you said that there
: | 101
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was no coverage. You said, "There 1is no.EOVerage,to you,
Mr. Foley. You're denied coverage.'" When did you -- you
did hire an attbrney by the name of David Landin, didn't

you, sir?

A Yes, sir.
Q When did ydu hire Mr. Landin?
A ~ 1 don't know the exact date, but

it was within that week of April 25.

Q - Did you hire Mr. Landin to rep-

resent whom?

A Erie Insurance.

Q . ‘Erie Insurance.

A Yes; sir.

Q Were you advised by Mr..Landin that
there was going to be a hearing of a motion before this 
Court on May 22, 1977, I think, May 2nd, 19777

A Quite possible, yes. |

Q - Mr. Shook, did he write you a letter
and tell you what went on in that hearing?

A Yes, sir.

Q . - Mr. Landin wrote you a letter and
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cross - Shook
1 told you what had occurred in this Courtroom on May an;
2 | 1977, didn't he, sir?
3, A | I say yes, but the letter is not
. fresh in my mind. I'm sorry.
5 | Q Well, do you have'fhe letter?
6 A /Not with me. :
T Q You've left that behind -- o
] 8 A (intérjectiﬁg) "My entire file :
,( 9| is back in my office.
- ﬁ Q ngl, what did he tell you in the
n letter?
12: A 4. Simply that he appeared, that, T
13 believe, an_offer_of a continuance was made which was
14 refused. 1In cher words, he did not act in any.-- he acted
15 in our behalf in theory. He was there at our empipy, but
16 | he did not speak up in behalf of anyone. I don't bélieye he
17 made anything as far as motions or recommendations, of
182 et cetera.
| 13 ﬂ Q All right, sir, what you are ;aying
- 20 is you hired Mr. Landin. You asked him to go to this
21 | hearing on May 2; and then you were advised that as a result
: | 103
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of the hearing; your company could file a‘groundsvfor
defense, couldn't they, Mr. Shook?

A .Yes; sir.

Q And you were advised that your =
company éould obtain a continuance of fhe-Méy'S trial date.

A .That's true. b

Q : And your company; youf ﬁecision as
a claims manager for the Erie Insurance Compaﬁy was.;h;t you 

would make, there was no coverage, and you would hot file

a grounds for defense, and you would not be at the trial

on May 5. |
A Right. L
Q And that's a decision ‘that you made.
A Yes, sir.
Q So. we'll-all understénd, you-

understood that you could have made the reﬁerse decision if
you.wished. | |

A | Yes; sir.

Q * And yoﬁ could.have filed “a: grouﬁds
for defense so that you would have been:able tb defend him,

and you could have gotten a continuance of the May 5 trial

104




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Freiericksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

10

11

12

13

14

15

16

17

18 -

19

20

21

cross - Shook

date to a later time so that you could have.prepared a

defense, isn't that correct?

A Yes, sir.

Q .' - There's no question about that!

A | ‘ Nq,Asir.

Q | New; Mr. Shook; after you ﬁede that

decision sometime around April 25,V26, in that area,'you
didn't sit down then and 1mmed1ate1y write'to your 1nsured
and tetl him that you were denying coverage to him, did
you, sir?

A No, sir.

Q You walted until the 5th day of May,
the day that the matter was scheduled for trial to write
him a letter; and that at that time you told'him,,number
one: the trial date of May 5, didn't you, sir ? |

A It's in my letter,”yes, sir.

Q And you knew that he wouldn'f have
gotten it before May 5 or on May 5. You were‘telling him -
of something that had already occurred, correct?

A ~Yes, sir.

3

Q , And you waited from either the
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25th or the 26th of April until May 5 to tell Mr. Foley
that he had no coVerage;

A | Yes, sir.

Q ' Dpid you ever ask Mr. StqkeS if he

would make available to you his investigative file?

~y

A No; sir.

Q Do you know Mr. Stokes?

A . I have met him for the first time
todéy.

Q You never requested -- you're-

familiar with his law firm.
A ' Yes, sir. o R
Q And you never requestéd that they
give you their investigative file? | |
| A No; sir.
Q - You never requested that they give

you any further medical information?

A No, sir.

Q In'fact, you made no request at all.
A None.

Q ~You're talking abqut.your records
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i of checking -- where did you check your records;'sir?

2 A | What recordS'are'theSé;.sif?

3 A Q . You said you chécked’abdut suit

s papers. You checkéd about notification of accidents. What

5 did you check, what records?

6 o | A | I don't understand the QUe;fion; In
7 other words, do ybu mean when-Mr. Dunn called and said that

8 he had received a call from an attorney in Richmond or éomeil‘

9 thing at that point?

10 -} Q- I thought you told me or told the

1 members of this jury that you were asked the:quéstion: From

1? February 17, 1976, until April 22, 1977, did your records

F ' 13 show any report of an accidehfi--
14 : A (interjectingj Right.
ﬁ 15 Q ﬁ:ﬁandWyouisaidLno.'
: " ' : v A That's true.
7 Q And I'm asking you what fecords-did
18 you check?
‘ 19 A Oh, excuse me. . We maintained a
| 20 claim card on each and every individual that submits a claim
F : 2t | -under a certain policy; and for each'claim in our office;
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there would be a card under that iﬁsuredfs néme,'and that's
what we checked. We would also check ﬁnder.her name as far
as a claimant. Tﬁis is what theinsuréhce company calls |
somebody who ig presenting a cléim:na claimant. And there -

Y

was no record at all-of either party.

Q Now, but you just said, what you said|

-

was that you checked in your office of the Claims Department

as to whether or not there was a card. .

A That's.trué.

Q - In Waynesboro.

A ‘That's right. | |

Q- - Did youacheck anYwhére else in °°

the Erie Insurance Company aS to whether or not there was
a réport? |

A I don't recall. I doubt that we
did. 1 doubt it. .

Q ~ And whaf'is the -address of the Erié
Insurance Exchange?

A Do you want a ﬁost office boi, or --

Q o Well, let me ask you this: Is it

44 EBast Sixth Street, Erie, Pennsylvania: 165307
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A That's our home office.
Q And is that the address that  you
place on your policies?

A . I guess it is.

Q "~ And you did not check there.
A No, sir; or if I did, it came up

negative. I doubt seriously if we did thbugh; .
Y

Q ~+ You sa'y that you have no recollection

that you checked there.

A No. I cannot say for sure.

Q ' In fact, the only place you checked

was to pull the cards in the claim office to_See if there

was a card.

A "~ That's true.

.Q To what address are the premiums

paid?

A ‘That address. It's actually a

box number, Box 1699.

Q Erie, Pennsylvania?

A Yes, sir.

Q And that's where one would pay his

premium to. 109
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A True. May I back off of that for
just one second. Some people pay their premiums directly
to their agents, and they in turn send it to the home office.
Now, how this gentleman did it, I have no idea.

Q The envelopeé that you send out, I
think you all call it direct billing. :

A _ | Yes, Sir, that's true.

Q The insﬁrance'coﬁpany's home ogfice,
wherever it is, your account deparfment is making a billing.

You send them a return ehvélope in which to send their
premium in, is thaf correct?

A | ' That's correct.

Q And that one carries the post offiéé
box of Erie, in Erie,:Pénnsylvania. That does not come to
Waynesboro. | |

A | No, sir. That's true,

Q  ,A11 right. The offer of continuance
and the offer to file grounds for defense that was made was
refused by you. |

A Yes,'sir.

Q.; -7 w2 i.And.you madé that decision yourself.
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A

of items on redirect, Your Honor.

REDIRECT EXAMINATION

BY MR. ROBERTS:

Q

home office, to whom would it have been transmitted?

A

we would have gotten a phone call concerning this, and they
would have sent it down by mail. They know themselves that

they have got to find out which office this goes to.

Yes, sir,

THE COURT: He already so testified.
MR. PARSONS: That's all, Yquf Honor.

MR. ROBERTS: I have just a couple

-

Mr. Shook, if notice had gone to the

Automatically, that very same day,

MR. PARSONS: Objection. _ s a
conclusi He can't te at anybody is going
to do with o t Eompaniés;‘ They make

akes, I assume.
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THE COURT: All he can do i€ to -
tessify as to the general pract; e. 1 présume |
it's genéwal procedure is at he is testifying
to. | |

. ROBERTS; That was the question
tﬁat was asked, Your Honor; £

THE COURT: Yes. Go dhgad and

answer.

A (continuing) That's it. I mean
they would have sent it down to us. Then -- maybe I'd better

not add. I was going to elaborate.

Q : Let me ask you this with regard to
what is the general practice: If you get nétice.from the
home office that some insured has notified the home office,
what is the general practice with regard to the setting up
of these cards to which you referred?

A Depending upon the severityvof the
accident, if it'é a simple fender-bender iﬁ the parking lot
or if somebody has backed into a parked car in a parking lot,

they would mail it down to us. We would get it 'the next
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day or possibly two days after. And at that point; a claim
would be set up and matched up with a policy file. We
would pull these control cards I'm talking about if they
were available. If the person has never had an accident
before, Qe'would set up a new control card all by itself.
S Coverage would.be

‘determined in view of the ﬁolicy file, and these'carﬂs;
would be typed up and inserted into our files; and the
vpeople COntaéted.

Q - _Thank you; Mr. Shook. qu,fsir, on
cross examination, Mr. Parsons asked you about a claim
form that you received either from.Mr. Dunn or.Mr. Foley.

Let me show you a document and ask you if you can identify

that.

A . Yes, sir. Yes, sir, this is a

- : _
copy of the original that Mr. .Dunn, he took that and sent

it to our office, and we -- 4/22 is his date.
Q 0f what year?
A '77. Excuse me.
113 ol s i
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NOTE: The above referred
to document is now handed to counsel for the

plaintiff by Mr. Roberts.

MR. ROBERTS: Ydur Honor, we tender
fhis as an exhibit. | |

THE COURT: All right, sir.

MR. ROBERTS: It's two pages.
Unfortunately, they're not stapled togetherg

THE COURT: Welli:staple them togéther
or put a paper clip on them and mark it as the

next exhibit which is Defendant's Exhibit Four,

! believe.

NOTE: The above referred

'to document is now being marked and filed by

the'Court»as Defendant's Exhibit Four.

BY MR. ROBERTS: (continuing)

Q Now, Mr. Shook, on cross examination,

Parsons made reference to a letter that you received

from Mr. Stokes, and I show you this document.
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A ~Yes, sir.

-Q Is that the letter?

A ,YGS; sir. 1It's the same one I read
to the jury.

Q- 'It's a true copy of the.letter;

A ' Yes, sir. ﬂ

MR. ROBERTS: And we tender the
letter as well, Your Honor.
THE COURT: All right. It will be’

Defendant's Exhibit Five.

NOTE: The above referred
to. letter is now being marked and filed by the

Court as Defendant's Exhibit Five.

MR. ROBERTS: That's all the
questions I have on redirect. |

THE COURT: Does that conclude the
examination of this witnesé? |

MR. PARSONS: Yes, sir.
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MR. ROBERTS: Yes,'Your Honor. At
the conclusion of the plaintf{f's evidence, at
which there was none, 1 maae a;ﬁotion ~.which was
a motion to strike.

THE COURT: Of course; éwﬁétion to
strike which the Court properly overruled.

| MR. ROBERTS: At this time, Your
Honor, 1 renew my motion to --

THE COURT: Again overruled. .ﬁroceed.

MR. ROBERTS: Please note my
exceptibn{

| .THE COURT:. All right, sir.
Mr; Parsons.

MR. PARSONS: The plaintiff ﬁoves
to the’Cburt.tO'Strike thefevidence'ofithé=ﬁ
defendant and ‘to entéer a summary judgment for

the plaintiff in the amount of judgment previously

. rendered herein for thirty thousand dollars
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with legal interest on them from May 16, 1977.
I think all this has
‘been admitted. I won't repeétfthat part unless

the Court--

THE COURT: All right, Mr. Parsons.
This case involve;iaround whaf is reasonable |
notice.

MR. PARSONS: And whether or not
they are prejudiced. The Code now provides in
38.1 - 381, which was in effect in 1976, provides
that the insuréd, that there must be prejudice.
The other-cases'didn‘t-have that in there, 1
believe, but this does, and I have a case on
this.

fHE'COURT: All right, sir. What
is the casé?

iR; PARSCNS: The case iS'InsufanCe

Company V. Courdine. 205 Va. 57. Do you want

me to:give it to you?
147
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fHE COURT: Yes, I;d_like to see it.
MR. PARSONS: Now, this case involves
the failure to turn ofer suit papefs and involves
an instance in which an insured didrgéye the
company notice of the éuig, but he failed to
turn over to them the suit papers .

As a result of this, a
judgment was rendered agéinst him. The plaintiff
then evidentiy saw whét'was'happening and had
the judgment vacated and started over.

The insurance company
or the insured'then turned over the second set

- of sﬁit papers, and they failed to defend him
on the basis that he had refused,.had not.turned
over to them the first set of suit paperé. He
was denied coverage. And the case held up, that
there was substantial compliaﬁce.

And I say that in our case,
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as a matter of law, that as to the failure to

~turn over the suit papers -- .
THE COURT: What's the style: 205

Va., what?

MR. PARSONS: Fifty-seven.

THE COURT: Cohtinue, Mr. Parsons.

I'm listening to you.

MR. PARSONS: And I say, sir, that

the failure to turn over the suit papers, the

company must give the evidence before you which

is not in .conflict, is that the company was given
an opportunity to file its grounds of defense

and for a continuance of the matter so that

they would be able to properly investigate it,
and they refused.
I don't think that they

can rely upon the technical failure to turn over

the original set of suit papers when they readily
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admit that all of that was cured by the offer
made to them, and I dbn't see how réasonable men
could differ on that point.
| The second point I

assume they're taking is a failure tér;eport
the accident, to give notice of the accident.
The insurance company mﬁst show or come up with
some evidence that they were prejudiced. They -
have come up with an ultimate report’in April.
of 1977.; When they received the report, there's
no evidence that they would have eiectéd to
have made any additional investigation. There
is no evidence of what they would have done,
that they were deprived of the opportunity of
doing, if they had received the report in
February of 1976.

’ Théy'got a report of the

accident, and they simply said, 'No coverage."
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" But there is no evidence fhét they were prejﬁdiced
| thereby;v |
| ,In‘any‘éVent, if you
‘think fhat it was at that time, Mr. Shook has
said that he got from Mr. Stokes atié:time |
when they could havestili defended him, that
he got the suit papers. He got the medical
investigation, and there is no evidence that
they would have done, and which hé .described as the
_usual-plaintiff's material to him; I believe,
" . but he got the medical investigation. And
there's no evidenée thét‘if he had had more time'
that he would have done anything else, or fhat
he would have Changea any decision as to how
they would handle the claim.
| | | And'the“Code_is ébecific
~ about showing prejudice, and I do not think the

mere failure to report --
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THE'COUﬁT: ‘When was fhat section
of the dee'passed? |
MR. PARSONS: :udge; the Code as it
stands now;.the yolume that we.have with the
38.1 - 38i is a.1976 replacement Vblﬁﬁ;, and
it is in that volumé. I cannotlgé behind that.
We do not havé'the book to go behind that.
‘They usually put a note when anything is»added.
They do not have-that noté in.there. |
. THE COURT:  But if was in effect
in 1976, or mot in effect iﬁ'i956? o |
MR, PARSON:?*Itﬂﬁas:in;éffect;y'
-Thatfsfa11976<rep1aCement;dbcumeﬁt; |
| THE COURT: AliAright, sir. Proceed.
Go ahead; | |
.MR.UPARSONS: So, basically;'what"
- we say, Judgé, is- that they could have come up

with the evidence. As it now stands, without
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“hearing frqm an&Body'else, they hav¢ come up
with the technical failure to.comply, but they
hgve‘nbtvcome up with any evidence that they
were prejudice& thereby. ]

THE COURT: A1l right, sir. But
how is it though that the Supreme Court said that

- .if you don't give the insurance company notice,

that that in and of itself is prejudice, Mr.
~Parsons?

MR. PARSONS: 1I'm not aWafe of that,

sir. What the Supreme Court said, I think, this

other case has said in volume two is beforelthe
changing of the Code, failure to comply with
thesébprovisions without more was suffiéieﬁt .
Now,imaybe Mr. Roberts
has that‘case. “He's rcading very attentively-
over there. Ifhe:doés, I assume he'll let us

‘have 1it.
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In this case you're

reading, it says, "While the .insurer does not

" have to show," on page 62, '""that it was preju-

diced by failure to cooperate, the absence of

prejudice, if it appears, is a circumstance:

to be considered on the question of the

materiality of the information which it is
claimed the insured failed to give."

THE COURT: Then on page 64, it
says, "The plaintiff has made no contention
that it was prejudice&'in any way by the‘failﬁre.
ofvits insured to forward a copy of the first
motion for judgment in the civil justice céurt;ﬁ 

"It has interposed a

“highly technical defense to Justify its_deniél

of its obligations under the contract. It has,
however, failed to carry the burden of showing

that the failure of the insured was of such
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a substantial ‘and material natureras to.
justify the voiding of the insurance contract.

\ , The question of substantiality and materiality

in fhié case was a queStion of fact, and that
j‘ ' question has been résolved'by the triél Court."
So,'tﬁat indicates"that
" that is a question of fact which the jury
should determine, does: "it’“not,. Mr. Parsons?
MR. PARSONS: In that case, the
Judge in that case, as I gather, ‘submitted,
whether he would have tried the.féctsfb?'a jury,
I'm not ‘sure, but it was .submittéd to the
trial of fac;;

' But the thing is, Judge,
if there is no evidence, if they had presented
no evidence, that they were prejudiced; and
‘what is it that reasonable men can differ about?

THE COURT: In other words, you're
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’séyiqg‘that tﬁere is no evidence éf préjUdice
before the Court ét all.
MR. PARSONS: Yes, sir. There is
no evidence of prejudice; and what Qap.reasohable
‘men differ about? Tﬁat's.why I'am asking ydp
to take ovér, because réasonable men cannot
differ. That's when, as I understand this, when
the Court comes in. That's‘when.fhe Judge
strikes or rules -- | |
THE COURT: Well, isn't it -- now,
let me ask you this: Ish't prejudice a matterv
_of law, for somebody elsei_c'ould"hévei alreaéiy obtained
a judgment in the amount of fhirty thousand
dollars?
MR. PARSONS: I don't tﬁink that the. |
“company can complain, because at the time the |
vjudgmeht was obtained, they had denied coverage.

And once they deny, the wedding is over. You
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~go your separate ways. They sélected'-—_of

course, they did have the right to argue the

facts, to come in; but they elected not to come

~in.

Ndw; I ﬂon't éee how
they can say thay were prejﬁdiced when they;
number one, had the right to come in; and
number two, Izthinkveven more'imﬁoffantly, that
they at that time made the decision there would

be a- flat-out denial of coverage and not a

"~ reservation of rights.

THE COURT: All right, sir.

MR. PARSONS: And they even had
their lawyer. |

THE COURT: MI;. Whitlock, do you
wish.tp add anything.to that?

MR. WHITLOCK: No, sir, Your Honor,
I;think that Mr. Parsons covered it.
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4 ! . - ... THE COURT: A1l righf.ﬂ Mr. Roberts. 
5 - MR. ROBERTS: Your Honor, the first’
sz‘ ." ' thiﬁg, I would like to see’tﬁe”statutory language
'7.i " to which Mr. Parsons is referring. Hg_feferred
8 _ to:"38,‘.>.1.-.:—' 381. .7
: o | | .-_ ' MR. WHITLOCK: 381:5; something -
: B : :
© | like that. I can find it, all Fight?
o ' . THE COURT: All right, sir. The
12 _ : _Court would like td see.it too, so. suppose
m; . we look at that.
14 ' MR. PARSONS: Who wants to look.}
wmoy - first?
18 . THE COURT: Show it to Mr. Roberts
moy ' first.
1si§ | o  MR. WHITLOCK: Judge,_ﬂere is a
51 copy of 38.1 - 381.
20 _ . ' MR._ROBERTS: Your Honor, he, Mr. .
21 Pafsons, is referring to 38.1 - 381, subsection
. E L | | 12&3_
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’.{alj,Onpagef170; which reads - wgll, there
is no reason for me to iead it.n The Court-
has it in fronf of you. Have“ypu fqund it,
Your_anor?v X

| THE COURT: No, I don't have it.

MR. ROBERTS: “You don't have a
Codé book. I thought you were looking at a
Code book. |

THE COURT: No. You have it. I
asked coﬁnsel to show it-tq you. I don't have'
it yet.

MR. ROBERTS: Here it is, Your

- Honor, on page 170, (al).

THE COURT: All right, sir. 1 see
what it says. |

MR. ROBERTS; All right. Your Honor;

‘on that poiht,,and I don't know whether Your
Honor has the policy 1in frontqf'him or not, but
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in essence, I believe the evidence is.cleér.
There are three things
that a person really has to do when he is involved

in an accident, Number one: ‘He has to notify

-

~ the insurance»company of the accidenf‘in writing.
Number two: When he is sued,. he has to forward
the suit'bapers to the insufance company; and
number three: During the period that the
insurance company 1is investigatiﬁg the accident
-ahd defending fhe.suit, he has to cooperate
with the insured fully in the inveétigation.
Now, thét-Code section.
thgre says that the insurance company cannot
use the defense of failufe to cooperate uniéss
the insurance ~“company shdws ﬁrejudice té the
- company. |
We are not even inter-

posing the defense of failure to cooperate. The
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company is the way the policy reads.

or . the failure to send; or,not and; or the failure

policy'that we have tendered into evidence says
exactly what that statute says: that if he fails
to cooperate, it's to the prejudice of the

‘Now, our point is that -

the failure to notify inwriting of the accident

to send the suit papers implies prejudice.

I cite here, Your Honor,

the case of State Farm Mutual v. Douglas, 207 Va..
page 265. Tﬁat case involved a éituatién where
an‘insured --

THE COURT: Do you havé'the case?

MR. ROBERTS: I have it right hefe,
Your Honof.

vTHE COURT: As soon as you cife'it
to me what you want out'of.it; I would like to

see it.
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MR. ROBERTS: All right, sir. Would
you like the facts, or yould you like to see it?
THE COURT: Go ahead and tell me
the‘factsf |
MR. ROBERTS: ‘In this cﬁég, the
insured was involved in an accident. - The insured
was knocked unconscious in fhe accidént for a
period of time. I gather, a reasonably short
period of time, but unconscious enougﬁfthat he
had no recollection of the accident. |
He Qent to his insurance
agent. He says, "I've been in an accident, but
i don't know what happened." The insurance
égent‘said, "Here's the form. Get it filled oﬁt."
And then he took sixty. some odd days tbfget fhé
form filled out.

The Court there held"

that sixty days under those circumstances was a
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reasonable time to filé the ﬁritten notice.
Howevgr; and then frankly
the case sounds like under.the circumstances that
the Court should have held that way, but it was
a split Court. ‘Justice Gordon file&.;>very
vigorous dissent, and in his dissent he said
that, '"We are agreed," and he's referring to
the whole Court there, not just to the dissenting
justiceé. "We are agreed that the préjudice is
implicit in tﬁe_insﬁrance company'sAignorance
of the accident and that proof of prejudice
is unnecessary."
THE COURT: But that was the dissent.
MR. ROBERTS; That was the dissent,

but in the dissent there, he did refer to the

~ fact that proof of prejudice is not necessary;

and that has been held in other caSes;
THE COURT: All right, and I want to

hear those.. ' 133
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MR. ROBERTS: All right, sir. The

other cases are Hunter V. HolliﬁgSﬁOfth,‘165 Va.

583. I do not have.avreprinf of that case. In
that one the insured delayed a little less than
two months giving the insured noticeﬁgf an
‘accident causing injury to anbthef.. Mbréovef,
the insured promptly forwarded the motion for
judgment éerved on him in the year foilowing
the accident. The Court looked first to the
cbntract language requiring fhat the insured
provide the insurer with a written notice of
an accident. Then found that the insured had
not given notice with the reasonable promptness
necessary to satisfy his contractuai bbligatioﬁs.
THE COURT: Is that a Virginia case?~
MR. ROBERTS: Yes, sir. 165 Va.
583. |

The two other cases that
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are cited in all of these'casee"thaf both Mr.
Parsons and I have referred to hold the same
way, that proof of prejudice;'egain, is not
necessary. The insurance eompany.doesp't have
ro prove prejudice. _ |

THE COURT: What are those other
cases?

MR. ROBERTS: Temple v. Virginia

Automobile Mutual Insurance Coripany, .181 Va. 561.. And

these cases are cited in Virginia, and-Harman v.

Farm Bureau Automobile InSurance'Company. They
say that.it was a condition precedent and if
not compliedfwifh;. would Bar recovery under'the
policy. It ie not a matter -- It's a métter of
reasonableness as far as the fime within which
notice should be given. However; the notice

provision and the forwarding of the motion for

‘judgment is a condition precedent, not one
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in which prejudice has to be shown, but one

where they jﬁst have to comply within a reasonahle

"period of time. . Tl Gt mas o wlA T
| In thé Gourdine case,

which Mf. Parsons .just cited, the Coagf_held that
 even with regard to a coopération cléuse.'ThiS
was before the statute, and they said; "We held’
that where an insured had willfully breached the
cooperation clause in thiscontract,'and in hateria
particular,fiitié not nécessgry for_the insurance
company to show that it was‘prejudiced by such
breach before it can avoid liability.! =~

I assume that the

statute was accruing the defect in that particular

case, which was, I believe, Arghyris ~v. Travelers',

~and if T can find it, excuse me;'State'Farm V.
Arghyris, 189 Va. 913. It is our position, and

I submit that the law is, and I have these two
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~ with regard to notice and with regard

cases, which I'd be héppy'to_giVe to you.

THE COURT: All right.
MR. ROBERTS: It is our position that
to failure

to forward the pleadings,“that we have gone

forth with our burden, and we have put forth

sufficient e&idence to show a prima facie case

by simply showing the lack of notice and the lack
of forwarding suit papers, and that no prejudice
is necessary. . .. uue

I1f we were defending

~under the cooperation clausé, not only by

statute, but by the terms of the coﬁtract; we
woula have to show'prejudice;
THE COURT: All right, sir.
You have the right to
ansﬁer, Mr. Pa;sons. |

MR. PARSONS: VWell, I'm not sure
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whether I understood Mr. Roberts correctly or
not. 1.thought that he conceded tﬂat the evidence
showed no brejudice.' I'h not sure whether he |
wishes to answer that or the Court.

MR, ROBERTS: ‘I am certainly not
concéding-at all. 1 am saying the cases show
that prejudice is implied from fhe'lack-of notice
and from the failure to forward the motion for
judgment.

'MR. PARSONS: Judge, I just do not

agree with that. T think that Gourdine holds

~differently. 1 think if there is evidence from

" the failure to report, that there is evidence

from which a jury can find prejudice, then

" you submit it to the jury. But if there is

no evidence, just the defense, just the defense

. alone, then I think at this point the Court.

should take it in his own hands and strike the
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4 : evidence in a judgment as we requested. What.
5 could reasonable men disagree about? Could
6 reasonable men say there was prejudice based
7 | ~ on the evidence that the insurer has put on,
8 A ', andAin Gourdine, which is a burden to establish
9 : under this case
1 | , i We can repeat these
o things. We can argue them forever today, but
12 I don't think you appreciate our getting into
13 . ' that type of thing. We basically stated our
14 view. 1 do not think the evidence supports
15 . any conclusion or any finding, or could support
16 _ S any finding of prejudice, and that fhe'evidénce
S LA -~ of the defendant should be stricken.
s THE COURT: Well, in this Gourdine
19 : - case, it 'says that "Anexamination of the Virginia
20 - ' ~ cases discloses the facts were different from
2 *  those here, and that there was in each case a
L 139
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' wiliful failure of the insured to comply witﬁ
the terms of the inéur;nce;contracf, whiéh
amoqnted”to a substantial mafefial and fréjudicial
violation thereof.'. "~
| Now, that's féferring
lto all of the other cases such as the Arghyris, -
A-R-G-H-Y-R-I-S, case in 189 Va. It's referring
to all of those cases.
| »MR. WHITLOCK: Your Honor; I believe
that the Gourdine case was decided before the
statute was émended, and thé case law cited
under that section says that this section
is remedial legislation and Should.be liberally B
~interpreted in favor of the claiﬁant Qr‘the |
:Vinsured person. That's on page 174 on the
cases cited in there.

MR. PARSONS: Judge, reviewing this,

would you mind looking at page 175 of the Code?
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THE,COURT:‘ I'm 100king atgiﬁ;i” '
MR. PARSONS: At ;he‘béftbm if;§a&s'~
._simpiy,"The1966 amendmént to ;ﬁbéection(al)axmféuly'
requires prejudice to‘be shown from the lack | |

of cooperation, " following which Lumbermens v.

Harleysville, 287 F.Supp. Western District of
Virginia, 1968. |
THE COURT: And the next supplement?
MR. PARSONS: The next oné is, " "The
insurer must show prejudice when relying on 'a |
breach of the coopbratioh:tl&Usexéswa -defense.:

Safeway Moving § Storage Corporation V. Aetna

Insurance Company, 317 F.Supp. 238 Eastern

District of Virginia 1970, affirmed 452 F.2d 79,

Fourth Circuit 1971.

Judge, somewhere in one .of
these cases, one of these justices came up with

"the idea that these decisions were like candles.
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THE COURT: I beg your pardon?
MR.,PARSONSf That these decisiéné’
wer’e‘ like candles. You éou-ld_ put out the fire, |
as long a§ you left the candle where XQu could
relight‘it, Somewhére éné of these jﬁstices
~ commented 6n that. If you left it where youv
éould relight it, you haven't hurt anything, -
~and prejudice is one‘way of looking at it. I
don't think it's a point of view unless you
put your Qind in the right shape to look ét it.
But they had all fhe time
in fhe world. |
THE CO RT: You.don't recall whicﬁ__
justice said that? - |
MR. PARSONS: I sure wouldn't say
it on fhis record if I did. I have read that
- somewhere relating to this ideé, It''s .the sane
thing!-lIf.it's there and it caﬁ go.ahead; fhen
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MR. ROBERTS: .Your‘Honof;, again
_the'iséue of pféjudice applie;_onlf:tq the
failuré to cooperate élausé,'and not to the.
notice _and the failure to forward suit papers.
The only question is if reasonable n§{ice was
~given within a reasonab1e-time;-

THE COURT: Well, that's what's got
me baffled,rgentleﬁen. It appéars that to
.me from fhe outside that this is a quéstion Qf
1aw; and I don't know how in the world this jury
is going to help us any with it.

What issue is there to

be decided by this jury; what issue of fact?
Maybe, I gather.that the deféndant is“going‘to
contend, or rather; the plaintiff is going to
_contend that notice was given to thé agent, but
even if notice was not_éiven to the ageni and

the company had a chance to defend and did not
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defena, is that sufficient to say that there was -
no prejudice? .And it bothers the Court consid-

erably.

MR. WHITLOCK; EV1dently, there is
no prejudice shown, Your Honor. 1If tﬁey come in
here and show some evidence of preJudlce --

THE COURT: Yes. Well. now, thére
is some language here in some of these casés.

Well, here is your

case, Mr. Parsons. Mutual Insurance Company

v. White, cited in the Gourdine.cése.' "A
dismissal without preiudice.has been aptly des-
cribed as being 1ike a person blowing out a
candle, which at his own pleasure may Ee 1it

again. Then that Court, following the rule laid

down by it in Southern Surety v.'PUryear; found
that delay in notifying an insurance company of
the service of summons in a first action a;forded
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4 | no defense in the second action, where the first
5 action was dismissed without prejh&icé. Said
6 ' 'fhe Court: ‘The-purpqse:of-tne'stipnlation in
7‘% the policy was to afford_tha insurance company

- 8  an opportunity to control the 1itigé¥£nn and
o |l interpose a defensé‘again;t the claim on the

10 merits of the case. - Since the first action was

11 dismissed without prejudice there was.no -~ :=F

12 . judgment, no payment, and ne liability against
Béf ' '~ appellant was sought; hence, it is clear that
1 ' there was no breach of the conditions of the

policy by failure of appellee to give notice

16 of the first suit.’f

ﬁ f _“ ' . And I see some aiffefénce
18 - between that and this case. That's whaf's.

19 : | bothering me. |

ﬁ | ' o : MR. PARSONS: Judge; if we can say

21 | 145 anything at this point, I don't see any difference

betwsen taking the nonsuit and starting over,




FRANCES K. H_ALEY & ASSOCIATES
' Court Reporters '
Coutthouse Building
Fredericiksburg, Virginia 22401
Office: 371-5258 Home: 786-4780

JURY OUT

T

-3

10
11

12

15

14

15

16

17

15

or inviting the defendant-fq cémé'in, It's
the same thing. I admit'there's>a$te€hnica1
differehce'iﬁ the,way‘these were handled, but
it all comes out the same "in- the .end.

MR. ROBERTS: Except in Eﬂe Gourdine
case, the defendant came in at his own_éxpense
and got the former judgment vacated, and also
the defendant in that case had given hotice

of the accident when ‘it originally occurred.

THE COURT: All right;_géntlemen.
Let's get ourselves a little bit of lu , SO
I . n-think a 1itt1e tit.more‘clv ly. I'1i
let you ow.after lunch; we'll eithef
procéed . with she rest of the case,.orlI'll
sustain-the motfon. |

LetNs get ourselves

a Xittle lunch and be back here ébouf thirty

minutes, gentlemen.

- a~’..6




FRANCES K. HALEY & ASSOCIATES
' Court Reporters
Courthouse Building
-Fredericksburg, Virginia- 22401
Office: 371-5258 "Home: 786-4780

18

19
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TE: Court recesses
unt¥T 2:15 p.m. After which, COowxt is in sessioﬁ,

with all parties ‘presént as before.

THE COURT: Géntlemen, I have one
question to ask both sides. What was Mr. Dunn's
testimony with referehce to his conversation

with Foley as to why no notice of this accident

was given?

MR. WHITLOCK: I think, Your Honor,
that Mr. Foley, he said Mr. Foley told him he

didn't consider it an automobile accident.

THE COURT: That's my recollection

MR. ROBERTS: That's my recollection
“of‘it also, Your Honor.
- THE COURT: . Well*théh,“gentlemen,

this case boils down to whether or not you can
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15
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18
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wait a year to give notice to a company, and
whether or not that is automatic prejudice to
the company. And under the facts of this

case, gentlemen, I don't believe it is. for the

simple reason that this wasn't a coiiision
A'ac;ident; This was a caée in which a car threw
'up'rocks, and I can see that to that insured
there was a difference. o
And I can see.furfher
that when the company was givén the right to
~defend and didﬁ't defend, I don't believe they
can come in now and say no ﬁotice of the.accident
and no notice of the suit. |
I'm going to sustain
the motion,‘gentlemen, and enter a émﬁmry jﬁdgment
.for the plaintiff. Of course, I know Mf. Roberts
excépts to that. | |

MR. WHITLOCK: Your Homor, in
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“summary judgment as to liablilty, I would like

you to take judicial notice and introduce the

judgment;orderéd'previOUSIY“tbfeStablish damages.

- THE COURT: All right. I understand
thére's no quesﬁion about that. I qﬁife frankly
think, gentlemen, I know this case.will.go'up;
and I'11 be anxious to see the results of it.
This is a case that should go up. ‘If's a very
close point.

MR. ROBERTS: On that point, Your
Hono}, under the provisions of Rule Five, Code
Nine; Rules of the Court, we would ask that the
transcript of this hearing be made a paft qf- |
the record. | |

"THE COURT: It is so ordered, and
I don't seevwhere there 1is any bqnd required in
this case. I don't think thére is.. I think

you have an automatic right, and the Court will
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not require you to‘post bond.
MR. WHITLOCK: AIs if sgipuiated that
the order and the damages ére iﬁ'evidence; or
dd you want to put them in?
MR, ROBERTS: Well, the Court's
already ruled on the ﬁotion fo st?ike,'and --
MR. WHITLOCK: I mean the hqtion
és to liability. We just want to make certain
When'the record goes up that damages are on the

record.

THE COURT: There's no question

that the Court has granted judgment for thirty

thousand dollars. The Court reécalls doing it.

MR. WHITLOCK: So, the Court has
taken judicial knowledge of it. |

THE COURT: Yes. The Court recalls
doing it, | |

MR. WHITLOCK: We ask that a certified
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- 16

17

15

1%

20

‘copy of the order be made a part of the record_v
from the prévious case.
THE COURT: All right. The Court will

order that too.

A1l right. Bring in

the jury, Sheriff.

NOTE: At this point
th& jury returns to the Courtrgdm, is seated
in the Nurybox, after which/time the matter

continues as follows:

JURY 1IN

THE COURT: Now, we doN\pave to
have all exhibits in this case. I hava to get

them all in.
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| THE COURT: Members of the jury,

in practically éll cases tfied thése days;
whether fheyeafe ¢riminal cases or civilvéaées,.:
at the conclusion of the évidenCe a motiqn is
made to strike the evidence. At that time if
it's a criminal‘case; the'Cou}t‘must review the
evidence and see if there's sufficient evideﬁce
that it believes would justify a con?i;tion. And
if there isn't, the duty is upon the Court to
étrike the evidence of the Commonwéalth and find
the defendant not guilty.

In a civil case it's
the duty of the Court to examine the evidence
and see if the party upon whOm'the:burden of
proof, bearing the burden éf proof, has éustained
that burden.

And that motion has
been made in this ;ase,. The burden of_proofA'

is upon the defendant to show that there is a

~breach of policy conditions, and that he has been

‘prejudiced thereby, and that the defendant's -
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evidenée'in this case does not show it; And
then it.becomes incumbent ﬁpon me to.e#amine o
that evidence to find 6ut whether”or.not'there 7
has been pfejudice or.whether or not theré hasv
been a breach of policy conditiéns;.-

Now,'thefe:isn{tjany
question about it from the evidence introduced
by the defendant that the“insurance'égﬁpany
didn't receive notice of the accidenf, if you
want to call it an accident.

‘But the Court must
consider what took place’ in this case; and
' that was that there was no collision between
the cars. This man took off at such a rate of
speed that he threw rocks_fwhich hit .the
plaintiff's vehiéle. So, he didn't consider
anf of that an accident and didﬁ't repoft the
accident.

Theﬁ along comes the
suit papers; and he doesn't send those to the

company either. But we do have evidence that
153
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10
11

12

the company fecéived notice of .the suifjpaperg
and was glven an opportunlty to defend it.

And that makes the company respon51b1e on the'i
policy as a matter ofrlaw of this Court as holding
it. | | |

It doesn't mean fhat

. the Court aﬂd both counsel égree; because they
don't agree. So, what I have doné isfb I have
sustained the motion of coﬁnsel for the ﬁlaintiff
.to strike the defendant's evideﬂce and enter a

summary judgment as a matter of law for the

plaintiff.

13

14

15

16

17

18

19

20

Now, you say,” '"Judges

why in the world did you summons me he today

toNhave me sit here all day: and #hen deﬁide the
case youwgelf?" And that's”a good questioh.
First of all, didnA summons you here foday

It wasn't at myp“requegt thét you were summoned
ﬁere to . You were»summ ed here at the re-

q t of counseli I should say you that

counsel should have known that your seIlxices were
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