


TABLE OF CONTENTS

Appendix Page

Motion for Judgment filed 2-3-78 ...... |

Motion to Dismiss and Speciai Plea of Workmen's

‘Compensation filed 2-15-78 ...ccececirirnireeeisneneerncncnecaanaes
Opinion from the Bench dated 3-26-79 weovevrererremecenn.
final Order .ececeereresscscscansececcnrees eessncesensenanne ceeseresesnennns
Assignments Of EITOr «iececececrerecncecnnences cersesenanee cesessenenes

Excerpts of Transcript of Testimony Heard 7-6-78

ﬁ‘estimony of Herbert E. Stewart ......cccccevvecencencenennne
Testimony of Robert B. B&SS .cccccececncncecncenrncaceccncacen
i’l‘estimony Of Barry GeOrZEe ..ccecceserrececsecsuocancacncanns
Testimony of Herbert E. Stewart ......ccccccccicecccrnnneee

!
i



MOTIOKN FOR JUDGMENT

k> On or about August 13, 1976, at a lagoon located to the rear of 1850
Commerce Roed, in the City of Riehmond, Virginia, plaintiff was c..'-.luéeé to suffer
severe end permanent injuries due to the negligence of defendants, as set out more
specifically herein.

2 At that time and place, tie defendant BARRY D. GEORGE wes the
agent, servant and employee of deféndant EASS CONSTRUCTION 0., INC., end
was then and there acting within the seope of his employment.

‘3. At the request of plaintiff's employer, the defendant EASS
CONSTRUCTXON COMPANY was engaged to move a certain aerator from a lagoon
located to the rear of 1850 Commeree Road.

:4. The defendant BASS CONSTRUCTION CO., INC. sent to that
location 1ts agent, servant and employee, defendant BARRY D, GECRGE for.the
purpose of moving the said aerator with a crane.

5.  When attempting to move the said aerator, defehdants 50 cere-
lessly, recklessly and negligently operated the gaid crane that the boom of the said
crone was caused to hit high tension wires overhead, the voltage from whieh struek
the plaintiff.

| 6. As a result, plaintiff was caused to suffer permanent injuries; has

suffered and will suffer in the future pain of body and mind; has incurred and will

tneur in the future medicel and related expenses; and has been deprived of earnings
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and earming capacity.

WHEREFCRE, plaintiff demands judgment against the defendants, jointly
and severally, in the sum of TWO HUNDRED FIFTY 'THOUSAND DOLLARS '
{($250,000.00), plus interest and costs,

Trial by jury is demanded.

HERBERT E. STEWART

_—BY:

Filed: 2-3-78 .
WILBUR C. ALLEN

Allen, Allen, Allen& Allen
1809 Steples hiill Road
Richmond, VA 23230

Attorneys for plaintiff
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MOTION TO DISMISS AND SPECIAL PLEA
OF WORKMEN'S COMPENSATION

Come now the defendants, Bass Construction Co., Inc. and
Bafry D. George, and move the Court to dismiss this action on
the grounds that the sole jurisdiction.is‘vested in the Industrial
CommisSioﬁ of Virginia by reason of the follbwing:

1. At the time of the accident referred to in the motion
for judgment, the plaintiff and the defendants were engaged in
the same ocdupation, trade and business. _ j

2. Under §65.1-29, 30 and subsequent sectiens, the plain-
tiff is prohibited from suing either of the defendants and his
sole right to recovery lies under the workmen's compensation
statutes of Virginia. Section 65.1-40 excludes any rights he
‘might have against either of these defendants.

WHEREFORE, said defendants move the Court to dismiss this

action on the grounds that the sole rights of the plaintiff to

recover for his injuries lie under the workmen's compensation
| | s |
statutes of Virginia and this Court has no jurisdiction to pro- i

ceed further.

BASS CONSTRUCTION CO., INC. '
and BARRY D. GEORGE . ;

By Counsel
McGUIRE, WOODS & BATTLE

1400 Ross Building
Richmond, Virginia 23219

By /S/ JOHN OAKEY, JR.
John M. Oakey, Jr. 003




T : CERTIFICATE

I hereby ceftify that a true copy of the foregoing motion
to dismiss and special plea of workmen's compensation was
mailed, postage prepaid, to Reginald P. Morris, 1809 Staples
Mill Roéd, Richmond, Virginia, counsel for the plaintiff, on

this the 15th day of February, 1978.

/S/ UOHN OAKEY, JR.
John M. Oakey, Jr. !
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Pirginia:
In the Circuit Court of the @ity of Richmond, Bivision 11,

26th March 7¢
the day of HE 19
Lerbert Stewvert, Plaintiff )
\
egainst Y GPINIOE FRON TER BIENCE
) {Case Xo. £-282-1}%
Base Construction lompany, nc,, et al )

Defendants)

Stevar:, the plaintif, is emwlovad by Federal Paver Zoazd
Conipany, a menufacturer of paperbosrd in Nichmond, Virginia,
3ass Construction Company, Inc, is a gemeral contracto:r who, &amwong
other things, owns a number of cranes vhich thay use in their own
business or hire out with a driver or operator to others,

In its opevation, Federsl (Stewart's emplover) has & lagoorn

fT

(1

in whick are. aeTel 2 musver of porators necesscry fov thoir

-

s

work. One of these aerarors dbroxke dowm znd was discommected from
its archor by an ermlover of Federal who had emvloved Bass to 1ift
the same from its lagoon, the aserator being actually connected to
the crane by one of Federzl's employees. Stewvart was prescnt with
still a third Federal employee giving hand signals to the operator
of the crane as to how to lengthen or shorten the cable for the

purpose of 1lifting the aecrator from the lagoon. The aerator was to

be placed upon one of Federal's trucks, taken into Federal's premises,

repaired and reinstalled by Federal. In all fairness, it must be
said that the operator of the cramne does not claim to have seen
Stewart give him any instructions, nor does he claim that he was
following any instructions given by Stewart. I cite this fact as
being important only to show that Stewart felt that he had a duty and

a right to instruct Bass, o 005




During the course of the lifting of the aerestor, the boom of

the crane came in contact with a high tension electrical wire and
plaintiff, Stewart, was injured. |

Defendant, Basz, claims that they were not ctrengeroc to the
erployment, but were taking a small but necessary part in work
commonly and ordinarily done by Federél, to-wit: removing its
aerators from the lagoon, repairing them and replacing them in
the legoon., Tlaintiff cliaimes on the other hand that they were

strangers to the employment and are, therefore, liable to him in

Ths cascsz o this cuestion 2re numerous and the modern tendency

seer:e to Y2 a mov: towards & more liberel construction ¢f the act

h

in favor of vlainziffs, and thic Court has so held very recently;
however, the Court iz of the opinion that in this case the portion
of the work beiny done by Leass was ¢ mipuscule nart of the overal
job of Federal in unanchoring, lifting, transporting, repeiring and
replacing tho asrators and that the crane onerator to ail intents
end purposec beczme the employes of Federzl for the sols murcose of
lifting the aerator from the lagoon'in order to enable them tc cearry
on an ongoing and repetitive process in which they were normally and
regularly engaged.

The Court is, therefore, of the opinion that the plea of the
defendant, Bass, should be sustained, to all of which action of
the Court the plaintiff by counsel objected and excepted,

Counsel are to prepare and submit a proper order sustaining the

plea and making this opinion a part of the record.

March 26, 1979

U3 »ﬁegw\

Judge

cc: Jeames A, Cichmer, Esquire 006
John M, Cakey, Jr., Esquire




FINAL ORDER

The plaintiff having filed a motion for judgment and the defendants
having filed a motion and special plea objecting the the jurisdiction of the Court on
the ground that the plaintiff's sole remedy at law is under the workmen's
compensation laws of Virginia, and on plaintiff's motfon to strike sald motion and
plea, and

The Court having heard the evidence presented by the parties and having
fully considered both wriften and oral arguments of counsel and having delivered its
opinion orally at the conclusion of the hearing, and the Court having determined the
plaintiff's sole remedy is under the workmen's compensation law of Virginia, it is,
therefore, ORDERED:

That the defendants' motion to dismiss is sustained and plaintiff's motion
to strike is overruled, and the action is dismissed with prejudice to which action the
plaintiff objects and excepts on the grounds that plaintiff did n;t fall within the
"umbrella" of the Virginia Workmen's Compensation Act as to defendants as stated
by the Court orally; that plaintiff was an "other party" as to defendants within the
meaning of said Act and opinions construing it; that application of the Act to the
facts by the trial court herein deprived plaintiff of trial by jury, of his property
without due process of law, and of equal protection of the laws, in violation of
Article I, Section 1l of the Constitution of Virginia, and of the Fourteenth
Amendment to the Constitution of tl-\e United States, as stated in plaintiff's motion
to strike, defendant's motion to dismiss and special plea.

The transcript of the evidence heard July 6, 1978, has heretofore been

filed with the Clerk below.
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The transcript of oral argument and the Court's oral opinion of March 26,

1979, will be hereafter filed with the Clerk. R

Said transcripts, and the Court's written opinionAdated March 26, 1979,
are hereby ngade a part of the record herein. |
The Clerk shall send attested copies of this order to all counsel of

record.

A Copy,

Teste : IVA R. PURDY Clerk
by: ) "2 ( /4(,4(:—,

27 C
/ Deputy Clerk
/4
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ASSIGNMENT OF ERROR

The trial eourt erred in sustsining defendants' motion to dismiss
and special plea, and in overruling plaintiff's moticn to strike them.

QUESTICNS INVOLVED IN THIS APPEAL

1. Was plaintiff an "other party” within the meaning
of the Workmen's Compensation Act so that he could
bring an action against a subcor.iractor cf his emplcver

and its emplcyee?

.09




CRANE - SNEAD & ASSOCIATES, INC. -
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648.2801

ro

16

17
18
19

1
VIRGINIA:
I¥ THE CIRCUIT COURT OF THE CITY OF RICIIIOND

| .
.
i DIVISION II
l .
|

e e e — .= = - 3

HERRERT STEWART :
| :
L VS,
| 3ASS CONSTRUCTION COMPANY, INC., et al :

n
L e e e ettt een  war emr wme e b m  @mn  emp  ee® R mmm e e e oem e

Complete TRANSCRIPT of a Motion relative to the
a-ova, when heard@ on July €, 1978, beginning at 9:00 a.n.,

before The Honorable Williar E. Spain, Judge.

APPLARMICES :

ALLEM, ALLE!!, ALLEN & ALLDN,
1809 Staples Mill Road, Richmond, Virginia,
By: James A. Eichner, Escuire, Counsel for the Plaintiff;

McGUIRE, WOODS & BATTLE, .
1400 Ross Building, Richmond, Virginia,
By: John M. Oakey, Jr., Esquire, Counsel for the Defendants.




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 848-2801"

to

(W]

ot

(@)

as an adverse witness Ly the defendants, hraving keen duly

sworn, testified as follows:

DINDCT FNIRIINATION

rh AR T
RY MR, DAYEZY:

B ilculd vou nlease state your name?
A Jerbert E. Ctewvart.
0 Jir. Stewart, you are the plaintiff in

the lawsuit that we are here in court today ahout, is that
correct?
A Yes, sir.

N You were injured on Augqust the 13th,

197€, is that correct?

A Let's see. It was '76 or '77. I think

Le record correct.

e fICHNER: I bé"~tye that's correct.

. OAXEY: (Continuinag)

0 . Well, you were injured as an employee of




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE €48.2801

to

- 8
Federal Paper Roard, is that correct?
A Right.
5] ow, how long have you worked for rederal
Paper Board?
A Nine and a half yedrs.
) " Are you back working now?
A No, sir. I'm retired.
2 You're retired now?
A I'm retired now.
2 Okay. What type of work did you do in
Augqust of 19767 What was your position with Federal Paper
Board?
A Mechanic.
_ P ~fou were a mechanic?
M
| ) And as a mechanic, what type of work did
you do? |
A General mill maintenance of motors and
pumps and machinery.
9] Does this mean that you repaired motors
and machinery? d
A Some motors, yes, and machinery. o

2 Okay. Now, as I understand it, Federal

Paper Board had several aerators, is that correct?

A Approxima ‘fii ?ix:e .




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOMD, VIRGINIA
PHONE 648-.20801

t2

10

11

25

or not. Probably, we would have. It just depends on what

it, but if it was the wiring, we would have carried it over

Q.{-gge!a r+ - Dircct . 9
0 Wwhat were these acrators used for?
A  To clean the water pollution from the

lagoons. You see, we couldn't put our water back in the water
Lecause of the pollution. e had to use the aerators to kick
the water up to put oxygen in the water so we could repump

it back through to recycle it.

2 One of these aerators were beingylifted
cut of the lagoon when you were injured, ic that correct?

A Right.

2 And this particular aeratof, why was it
peing lifted out of the lagoon?

A The motor had burneéd up on it some time
rrevious, maybe a week before, three or four days. I'm not
sure, but:it had been sitting dowvn there for three or four
days. |

0 Were you to repair that motor?

A I don't know whether We would have done it
shave it was in. If it was the bearings, we would have done

to viestinghouse or to some motor repair place.

Q Would you have taken it apart and looked
at it to determine what had to be done to it?

A Someone would.

£

Q All right. Would you have done that?




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
?HONE 648.2801

Stewart - Direct 10

1 A I can't sav, hecausc T could have been on
2 é another job. I have done it, ves,

3 ; A You have done it?

4 K' N Tes.

) % 0 A1l richt. How, who was resnponsikle for
6 g taking it ouﬁ?

< ; A Bass Construction Company.

g % 2 owr, who decided that it woﬁld be taken

0 E out?

10 i% A Jell, I got mv orders from: thelﬂainteﬁance
11 | Superintendant, but it could have cane down from the engineer,
12 but I cot ny orders from the Maintenance Superintendant. ™

13 i 0D What were your orders?

14 A To take the truck, two ren, go down and

15 pick up the boat, bring the aerator back to the mill with only
16 a tﬁo and a half ton truck, and then, trv to cet back without
17 getting it throwed off.

18 9 So, you were going down there with a -
19 crane?

20 A Yo. The crane was already down there;%»
21 8! The crane was already dovm there? »

29 h Yes, sir; sitting down there with tbe
23 boom as ve got down to the aerator.

24 2 low, who anchored the aerator?

25 2 The electrician unhooked it. |

o413
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CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE 648.2801

Stewart -~ Direct

11

[}

10
11
12
13

14

16

17
18
19

‘)
e

A

The wires run out in the water maybe a hundreé yards, two
hundred yards, and there is a wire running down to it, and
on some of them, the wires run under the wvater, and he went

dovn and disconnected the wire.

2

Federal Paper Board?

A

Q

A

9]
unhook the wire?

A
0
just one wire?
A
and necgative to it.
0
A
Q

A

Q

wires and the anchor chain?

A

Tell me what you have to do to unhook it.

Well, you have to go out to the boat.

as this electrician an employee of

Right.
e was one of your coemployees? ‘
Yes.

All right. HNow, he had to go down and

Right.

Was there more than one wire, or was there
Well, there is a ground with a wositive

Okay. Was it hooked to electric wires?
Yes. |

Is it also anchored?

Yes, it was anchored.

So, you had to unhook two electric

Yes.




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE €48.2801

Stewvart - Zirect _12

17
18
19

25

Okay. Uas this done before you arrived?

>0

Yes, sir.

L)

All right. Did you know “hat it wouléd ke

done when you got down there?

t*\ No' Sir.
0 A1l right. So, on some occasions, have

you been there when it was being done?
A I've been therc sometimes when it was

being done and sometimes when it was already done.

Rady been done, is thawﬂ-a"”'.
(Shakiﬁ'ﬁ»-u§;§ff1rmatively)
Fou have got to answiPaa,

What did you say?

D

At this particular time, when you got

down there, that had already been done, is that correct?
A Yes.
2 All right. Now, did you go down there

in the truck?

A No, sir.

2 How did vou get down there?

A I érove a pickup down there.

Q 21l right. Was this the pickup you were

going to bring the aerator back in?

A No, sir.

015




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE 648.2601

Stewart - Direct 13
1 2 You drove another pickup down there?
2 A Jo. The truck we brought the aerator

back on was a two and a half ton truck. The aerator weiched
about two thousand pounds.
| 1 All right, sir. So, you drove another
truck then?
A . Yes. The electrician and myself drove

the pickun, and the third man, mv helper, he drove the nurber

3 truck.
0 What is his name?
A John Friend.
0 Mr. Friend took the truck that was going

to bring the aerator back on?

A He was going to tkring the aerator hack.

2 Okay. Why did the electrician go dowm
there?

A To help me load the boat.

Q Load the boat?

A We had to load the boat and take it Lback

to the nill.

2 Okay. When you went dowvn there, were you
td make sure it got loaded correctly? =
A I was. My orders was to take the pickup

and the number 3 truck. The crane was down there waiting

for n=.

016




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648-2801

Stewart - Direct 14

o

16

17

18
19

0 Wait a minute. You said vour orders in-

¢cluded taking the pickup and the number 3 truck?

A Yes, not me, but my helper. I was to
sené the truck.
! You were to send the truck? 3So, the quy

that was driving the truck was under you?

A John Friend.

2 ~ And he was under you?

A Yes, sir. He was my helper.

Q So, you were to take the prickun and the

number 3 truck and go down to where the aerator was located?

A Right.
Q And then, what were your orders to do?
A My orders were to see that the aerator

égot back to the mill and was blocked up on the truck. It
had to be blocked up and secured. I was to see that it got -

back to the mill without being dumped somewhere on the road.

Q Okay. What was the electrician's name?
A Randy Jarrell.
Q Now, when yoﬁ got down there, did Randy --

fwaa he the one that hooked the hook of the crane into the

aerator's eye?

A : Yes, sir.

2 All right. He hopped up on the aerator,

which was still in the water, didn't he?

017




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648.2801

Stewart - ﬁircct 15
1 n No. e and John Priend got on the boat,
2 | went out to the aerator, and I gave them a handline. The
3 h agrator was unconhected, but it was sitting out in the water.
4 'E 3 | 711 ricght.
3 ; 2 When I wvent out, I fed a handline to it,
6 E and I lifted the aerator up close to.the shore. John Friend,
R ? ne jumped off the acrator, came on around -- no, because he
g ? was on the boat. Mandy was on the aeratcr. John broucht the
9 ﬁ oat around to the lower end of the truck. Ille got off and
10 ; tied the boat up.
1i 0 All right.
12 %é A ¥Jell, I pulled the aerator on up as close
13 { as I could Qct it. I handed Randy the two shackles and steel
14 | straps.
15 ) Did you have the shackles and hand them to
16 Randy ?
17 b A I handed them to him from the shore of
18 ‘fhe water. lie shackled it up.
19 2 randy then shackled it up?
20 | A Richt. i
21 0 Okay. This handline that you referred to,
22 jwas that attached to the boat or the aerator?
23 A No. It's just a little hancline. We
21 ‘just roll it up and carry it vhen we go.

2 After you got the aerator, the crane was

) 018




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND., VIRGINIA
PHONE 648.2801%

SteWart - Direct 16

o

lifted to 1ift it up and place it on the truck, is that correc
A ' Pight.
) When it got in the truck, would there have
been somelwdy in the truck to make sure it was sittina right?

A John Friend had got around and got on the

back of the truck.

) le was on the back of the truck?
A Right.

2 And he was your helper?

A Right.

0 So, was it your duty to mnake sure it was
loaded on that truck properly? |

A It was my duty, after the aerator was
sitting on the truck, to see that it wae secured, strapred
dovm and blocked up to wvhere it would not fall off. 1It's
rough ériving down there because there are a lot of boulders

&nd all down there.

You would then take the aerator back to

the shob,.is that correct?

A Up to the back door of our maintenance

office shop.
Q Iow would vou get it out of the truck?

pH

A with a forklift.

19




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648.2801

Stewart - Direct 17
9 A crane wouldn't take it out of the truck?
2 A 0.
o} nid you ever use a crane to take it out

of the truck?

A tlo, I didn't. We alwavs used a forklift.

“thenever we cot them on the truck, we hac a forkliff that I

could 1lift then off with.

" Okay. Then, once you lifted it off, would
you put it in the shop and inspect it?

A We wouldn't most of the time unless it
was real small. We had large ones and small ones. If it wvas
a large one, we would set it off at the back door, block it up,

and the engineers would go around and check it.

2 All right.

5 That would be our plant enaineer.

Q Then, if any work needed to be done on it -
A He would make out a work order of what was

to be done.

") And he or some other mechanic would do

-

the work?
A Yes. I think there are 17 of us there.

You never go on the same job twice.

Q Okay. The aecrator and the trucks and

the crane were all on Federal Paper Board property, I assune?

A Right.
- 020




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND, VIRGINIA
PHONE 648-2801

Stewart - Direct 18

to

2 Okey. This aerator is a pollution control
device that Federal Parer Board has, is that correct?

A Yes, UWe did have about nine or ten of
them, I think. |
0 And the whole purmose of those is to have

less pollution in the water that Federal Paper Board uses to

produce their materials?

A ' Right.

Q2 Do you know whether this is required by
some federal law or something?

A Well, no, it's not. I don't think it's
éleér, but I wouldn't say that. I don't think it's necessary.
They don't require it. We do it for our own benefit.

0 I see. It's done for Federal Paper Board's

owvn benefit?

A Yes, to keep the water from souring.
Q And this is the water --
A It's recycled water.
Q That the Federal Paper Board uses in it's
process? -
| A | Yes.
0 Okay. The whole purpose of getting this

£rane' out was because it had broken down, and you needed to

réﬁair the aerator and put it back, is that correct?

A tiell, it had been troken down for several

Q7 T




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND VIRGINIA
PHONE €648.2801"

QS+perard - MLBacel .

Ut

days. I don't khow how long the motor had heen running, but
we alwavs keep a spare.
| G I see. Yecre vou going to rut the spare
ih at that time?
A 1o, I don't think so. They had already
nut the spare in, I think, a day or two ahead of time.

2 €0, what you planned to dc was to take it
out to sec if vou couldn't fix it?
| A Yeah.

2 And that is what you were doing at this

partiailar time, seeing that it was loaded out, loaded in,

and taken back?

?‘z Right [

"THEZ COURT: Mr. Eichners




CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND,. VIRGINIA
PHONE 646-2801

Stew - Cross 20

[R)

16

17

18
19

, ey You mean the company Qr. . ors?
; ‘ PP i

i ‘

|

B

A Well, they had been using ther: approxi-
mately six years.
| = Six years from when? » ‘;=—7
2 Th &

CROSS~-LiIAMINMATION
BY MR, TICHWZIR:
2 llow long had Federal Paper Board been

operating at this location? Do you know?

) The company.

S —

A The company had been there, let's see,
since '58, I think. They went into production, and I'm not
positive, but I think it was either in '58 or '59. They went
into productioh édown there at lst and Hull. |

2 And how long had you worked for Pederal
Paper Board? |

A I went with them in 1968, October 2lst.

0 then you first went to work in 1968,

di¢ Federal Paper Board have any aerators?

A No, sir.

Q On the property?

A No, sir.

2 Do you know about when they first startec

using them?

P 023 t_.t_
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i CRANE - SNEAD & ASSOCIATES, INC.
l v COURT REPORTERS
1108 EAST MAIN STREET
RICHMOND. VIRGINIA
PHONE 648.2601

|
Stewart - Cross . 21

10
11

12
13

14

16

17
18
19

)
injured?
I . »
N ahat kiné of busingss.werertity €Y
: Qomrerere=T" VS, .
(5 e ﬁ'
! A Strictly cardboard. I mean, paper pulp.
I 9} vhat do they manufacture at this plant?
| A Pulp, paper and cardboard.

l D Okay. What is the business of Federal

Paner Doard Company? ™What was it as of the date you were

Was this product produced by the Federal

(9]

Paper Board plant here before these aerators were introduced?
A Yes, sir.
2 You are drawing workman's compensation,

are you not?
P

i A Yes, sirf

: Q what company is paying you workman's
éompensation?

| A Anerican Hutual.

j Q Is that Federal Paper Board's company?

E A Yes, sir.

; Q Do you know what business Bass Construc~
éion is in?

A Well, I'm not positive, but I.think it's

i
¢onstruction anéd heavy equipment.

—

That's all I have.
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CRANE - SNEAD & ASSOCIATES, INC.
COURT REPORTERS
. 1108 EAST MAIN STREET
) RICHMOND, VIRGINIA

PHONE 648.2801

COURT: Who

your next witness?

MR. OAKEY: I would caY

NOBERT B. BASS, a witness called on behalf

of the defendants, having been duly sworn, testified as
follows:
DIRECT EXAMINATION

3Y MR. OAXTY:

. Jould you state your name and occunation,
sir?
2 I'm Pobert B. Bass, Vice President of

Bass Construction Company.
f a0 Okay. !ir. Bass, does the Bass Crane
$ervice that Bass Construction has come under your jurisdic-
tion?

738 Yes.

2 tiow long has Bass Construction Company

had the 3ass Crane Service approximately?

A We got our first machine in apnroximately

1956 '57.
o 025
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1 i iave you done worl: for Tedcral Paper

2 Board?

3 ! b Yes.

1 .

1 2 Do you know how long wvou have been doinc

3 worlk for thenm

6 | T Cur crane service or construction work?

T 2 The crane service.

8 ? 2 e have heen doing crane service a long

Ji . .

9 4 time for themn.

10 :E 2 Yer vwhat purposes have you furnished

11 i crane service to Federal I'aper Board that you know of?

12 | A T'or several different tvpes 5f working

13 'projects. Of course, this one that we have been &iscussing
14 this morning,we.furnished the crane sevice for this, and we
15 kave furaniched crane service for unloading other tymes of

16 equiprent and material, and we have furnished crane service
17 that they have used in conjunctlon with certain maintenance
18 and repair work that they have done at the plant.

19 Q Let's just specifically go to these
720 asrators. 7%as there any written contract pertaining to these?
21 A No.

22 2 Hov would this come about?

23 rA Sormeone at Federal Paper Board, usually
24 a foreran, supervisor, or I guess whoever is in charce of the
25 nmarticular area of work involved, would ceall our office for
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1 a.crane.
0 N

|
3
4 with the
5) i long kooms tha - o*ﬁeen over here at
6 |

!
v %
8 |
9 'E 'jé; OARZY: (Continuing)
10 ; A Is this a ﬁobile crane? i
1 : s These are mobile cranes and they cone
12 with an operator. They would call us for the ecuipment. They
13 would tell us somethinc about what they were going to do with
14 it in order for us to know vhat sizec crane to send then if
15 they éidn't know themselves. 1In this case, they may or may
16 not have saié¢ "We intend to take an aerator out," but they
17 usually gave us the size load that they intended to pick up
18 and the radius that they were going to be operating in, be-
19 cause this is important information to know in order to get
20 the richt size crane on the job.
2] 0 M1l right. Vhen you send a crane to
22 federal Paper Board, what instructions does the operator have?
23 ﬁhat is he to do?
24 A e is to report to whoever called for the
25

c;rane .
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D} Who would give hinm the instructions on
what he was specifically to do?

A Whoever called for the crane. I mean,
whoever is in charge of the work on the projeét.

0 And would that be a Bass emnloyee or --

A No. In this case, it would be a Federal

| Parer Board Company employee.

~E3t's all I have.

CROSSE-EXAMINATION

BRY M&., TICHILR:

Q - Let me see now, Mr. Bass. What is the
main business of Bass Construction Conpany?

h.S Ve are oeneral contractors. Ye do indus-
trial and commercial buildings.

X All richt. Ilow much of your business,
of your gross receipts, would you say comes, approximately,
from the crane opreration, &snd how much comes from the general

construction work?
‘

p—— 3
> Your best effort.
— ——h

It would be a very small small percentage.
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- T

and our volwune

e 3OO TOOTTT 2 vear,

business would vary from $6 million to €10 million.

Pow many cranes does Bass Constructicn

Ety good to

THE COURT: That's doing pe€

hﬁt it? 1It's the

be located ©

Rancat Alleyﬂ,r

only alley in Southd i€hrond with a name.

ngﬂ,"' \ve to write that one

7 . EICHIER: (Continuing)

Q This was a self-powered traveling crane,
is that right?

A Yes, sir. It was a mokile truck and a
self-rropelled crane.

0 flas Bass Constfuction Company ever been
in the paper manufacturing business?

A No, sir.

MR. OAKEY: It would depend opgfiat you
nean, iting papers or what? _ ~

THE TOURT: E =”in§ out forms?

MR. 9e';”}t“ xink every lawyer is a

paper paffufacturer.
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éy MR. EICHNLCR: (Continuing)

J

Who is your workmen's compensation with,

ir. Bass, for Bass Construction?

A Liberty Mutual.
Q And your liahility insurance is with

Tctna, is that correct?

A Aetna, ves.
2 Aetna Casualty and Surety?
l A I'm not real sure, sir.

! - - MR. OAREY: That's correct.
MR, EICHNER: I have no f_:’ questions.

Than): yQu, r. Dass.

[ NG&. OAXZY: That's z

WITNESS\GTOORASIDE

MR. OE:ZY: I ould call Mr. George, Judge
Te's my lastitness.

#THE COURT: All righth
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1
2
3 : | BARRY GEORCH, a witness called on behalf
1] ofbthe defendants, having been duly sworn, testified as
5 follows:
6 | DIRECT EXAMINATION
: ]i Y HR. OAKEY:
& 5 2 Would you state your name and address?
9 ? - A I'm Barry George, 3509 Woodmere Drive,
10 g 2ichrond, Vircinia.
11 % | Q Kr. George, where are you employed at the
12 | rresent time?
13 A Philip !Morris.
11 »: _ N And where were vou employed in August

15 of 19762

16 | A Bass Construction Company.

17 0 Anéd what type of work éid vou do?

18 A Crane operator.

19 | 2 Hr. Geérge, were you operating the crane

2 when this accident occurred, which is the subject of this

21 lawsuit?

- 99 ' A Yes, sir. ‘
P e ‘ , —
24 ‘ JRT: I hav X4 a chance to
25 briefly f e file. ¢ ion, though,
031
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is that there was negligence allowing the bojy to
uahcome in contact with a high tension wire$,§ﬁich
éskvpd an electric shock to the plai;vfff?
‘& MR. OAXTY: Yes, sir. .
COURT: All ricfit.
m3.23=jEY: Fou ﬁurposes of this motion,
I didn't think weﬂ;fajly needed to go into that.
So, that's whyAf»had ﬁ;‘ .
,i'VCOURT: Cert;“«_y, but it's well to
unders :hé what we're talking éf‘pf-
R, OAKEY: Without knowin: it, it's hard

to understand what we've been talking abd\t so far.

YR, OAXEY: (Continuing)

A0

Q Mr. George, how long had you becen operatin
the crane‘at that time for Bass?

A Approximately three and a half years.

Q All right. Now, do you recall how you
received vour assignment that particular day to go to Federal

Paper Board?

A Through the dispatcher.
Q And where was the dispatcher located?
A Well, we had a building on 21st and Porter

Street, and his office was in there.

2 Did you receive that then by some written
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method or oral cormunication?

A Oral cormunication.
8) He told you what to do?
A Yes, sir.
0 Specifically, what were you told to do?
A To report to Federal Paper and find out
vhat they wanted moved. | ——
| o d~- - Can you remember whether they told you

what was to be rmoved before you went down there or not?
A Wo, sir; I can't. I don't know whether
they said swecifically an aerator or what.

Q Did you then drive dowvn to Federal Paper

Board?
| A Yes, sir.
| 0 And what did you do when vou got down
there?
A Well, I went dowvn to the back of the

building, and they said they had to go down to the lagoon,

and I went down there to pick the aerator up.

i 2 Do you know whether the truck was there

Ghen you got there or whether it came afterward or whether

you Qent with it? Tell me to the best of your recollection.
A I thought I followed the truck down

there and set the crane up when they backed the truck up to

the back of my crane.
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1 2 Okay. liow, tell the Judge srwecifically
2 wnat you did as far as settino the cr&he un and everythineg.
3 A Well, I lhacked it up to the area that
1 ? the aerator was located in.
5 § n ‘There was the aerator?
6 A It was next to the bank.
7 *, . Was it in the water or not?
5 A Yes, it was in the water. Let's see. I
G set the crane up, and there's a process that you have to ao
10 ; through in order to ensure that the crane doasn't tip over
11 g'whcn you swinc the boom around. I had to stand down and put
12 ‘down the outriggers. Then, I got the choker shackles and
13 handed them to Mr. Stewart.
14 0 All right. what are the shackles for?
15 t A Boltinc the strap to the aerator.
16 E Q Lll right. Did vou ever get on the
17 | aerator?
18 A _ No, sir.
19 s} . Tho took care of hooking it ub to the
20 aeratoxr?
21 A Randy.
22 n Is he the one that Mr., Stewart has re-
23 | ferred to?
2+ A Right.
23 ) Did you get out of the crane after that?

034
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ra

A Wo. I didn't have any reason to get out

of the crane.

2 A1l right. At what point did the accident

occur?

A In the process of lifting the aerator

out of the water,

2 Where was Mr, Stewart at that time?
A He was leaning up against the crane.
0 What were you going to do once you got

it out of the water?
| A A I wa3s going to set it on the truck so
they could take it back for repairs.

Q Had you taken one of these aerators out
before?'

A Yes, sir.

THE COURT: bid anybody give you any
hand signals or any verbal signals or anything of
that nature, and if so, who?

WITNESS GEORGE: .Well, no, sir. It was
close enouch to where if any cormunication was
needed, we could do it by talking. It was pretty
much cut and dried, you know, just taking the

zerator and putting it on the truck.
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BY MR. OAXnY: (Continuing)
, Iy Who told you when it was hooked up?

A Wlell, you could just see that it was

1 ready to hook up. You just dropned the hook dowvn to ther.

0 And who actually hooked it up?

A Randy, the fellow out on the aerator.

D At what point did he leave the aerator?
A When it hit the wires, when the boom

hit the wires.

2 Was he on the aerator when you were

1ifting i¢?

A Yes.
8] Was he supposed to be on the aerator?
A Ho. Ile was in the process of -- he was

:getting ready to jump off of it, and it was more or less done

sinultaneously.
Q Haéd you started lifting when you hit the
wires? ‘
A Yes.
Q How far had you lifted the aerator out of

the water?

A Well, no. I was getting ready to come
up out of the water. What I was doing was booming up to get

straight over.
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1 n Oﬁay. lell, the first time that you

2 1ifted an aerator out of the wvater, what instructions were

3 you civen by Federal Paper Board employees?

4 A Just to piék it up and to put it on the

5 trucl. .'

6 % ¥as that the same as this time?

7 2 Yes, sir.-

8 2 Did you have any further responsibility ;
9 after it was on the truck? Did you have to do any further |
10 task? | |

11 A Well, I have followed the truck back to

12 | the back of the plant and lifted them off the truck and set

13 them on the blocks that Mr. Stewart was referring to.

14 0 This particular aerator was a Federal

15 Paper Board aerator, right?

16 A Yes, sir.

17 o - pid you have any conversation with Mr, .

18 Stewart™guring this operation?

19 A Hot that I can recall.

20 ;

21 MR, "hf's all I have.

22 THE @ Light, sir. |
24
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CROSS~-TXAMINATION

3

~What is your address, iir. George?

3509 VWoodmere Drive.

Voodmnere?

&

right, kind of work do

1D

you do at % Morris?

I'm a technician in Research an®

e ﬁ, workxing with experimental blends of tobacco.

0 How many times do you think you went to
‘the Feleral Paper Board plant to lift aerators out of the

water?

A I would say approximately three to four

times.

Develop~

did you e
the truck?
A Jo,

ter and do that?

Ho, sir.
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=

| 1
2
3 HERREDT L. STEWART, the plaintiff, called
4 on his nswn behalf, having previously been duly swcrn, tectified
5 | as follows.
6 DIRECT IXAMINATION
7 DY MR. EICHNER:
8 i | Q 1r. Stewart, on the day of this accident,
9 i state whether or not the crane was in place when you arrived
10 é on“the scene.
11 A Yes, sir.
12 8] Okay.
13 A - Mr. usick told me to go ahead, that the
14 crane was waiting for me. So, when we got there, he had to
15 run his boom around to the right-hand side of the door and
16 run it out about 14 feet high, which was high enough, and
17 ;then, I believe he had his monorail part of the way out.
18 ‘ Q Mr. Stewart, during your years with the
19 ‘FPederal Paper Board Company, did Federal own any cranes at
20 | allz
21 A | No, sir.
22 o) Oﬂ the premises of this plant?
23 A None at all.
24 0 puring your years there, did employees 6f
25 Federal ever lift an aerator out similar to this?

I 039
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1 2, 7ith wvhat we had?
> . Yez, eir.
3 ; A ﬁo, sir. %e didn't have anythinc that
4 i would even o down there except a two and a half ton truck.
5 2 Ancd during all your vears at the plant,
6 E what organization did the jor of liftinag aerators out of the
- é Qater when it was necessary?
8 % 2 | ell, we @id use Williams Crane Company
9 % down here. On one occasion, I remember workine with lr.
10 5 Williams myself, but wé got Mr. Bass when we could aet him.
1 _We would@ always prefer him first, but in cases where he was
12 tied up, we would get Williams Crane Company.
13 8 On the occasion of your accident, did you
14 Igive any orders to r. Georée, the crane operator of Bass?
15 A No, sir. The only orders I gave hirm, he
16 .couldn‘t see from where he was in the truck, in the cab of
17 the crane, and when Randy hocked the aerator up, I motioned
18 for him to come up, not his boom, 3just his cable, té shorten
19 his cable up to the boom.
00 We were at water level, which waé apﬁroxi—
21 mately two feet all over, and you wouldn't have but three and
99 a half feet at the tor. TFour feet would h;ve been all he
23 would have had to raise it to swing it around.
4 1 gave him a little sign to come up. ,Hé
25 got about three and a half, four feet, out of the water, and
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I motioned for hin to come around therc. he s2id he didn't

see no hand sicnals, but I did, vhether he saw it or not, ana
T rotioneé for hin to suvinge it around, to just swinc his hoor
i around, and I wallked fror: the sicde door, and I was valking

. around, and as far as I know, I was still walkinc when he

5 juimed over énd hit me in-the hand;\ I vas walkin~ over to t%e

front of the aerator to got it lined up to set it on the hack

of our truclk.

MR, LDICIICR: That's all#ws cuestions

CROSS-DXAMINATIOCN
. BY i, OLKZY:
| D ;ir. Stewart, as I understand what ycu

just said, you did give some hand notions to lir. George?

THT COUST: T understood him to say the

1

crane operator couldn't see at that point, and you

vere giving him motions to shorten it?

VYITHEAS STEWART: No, Your llonor, sir.

Ve have a water level --
THIE COURT: Didn't you say you gave him

motions to shorten thc crane up?
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5]
<

M., OLKC

i shortened, and

A
i aerator.
|
1 0
operator?
A
,‘D__

A

)

A

in anywvay.

Q

WITNESS STEWAPRT: No, the cable.
THE COURT: The cakle?

WITHLSS GTEWART: Yes, sir.

(Continuing)

Because the crane operator could not see

He coulén't see.

He couldn't see that it needed to he

that's what you were telling him to do?

Shorten it up to where he could see the
This was cgiven to the crane

I see.

Yes.

All right. As I understand it, you say

the crane was there when you arrived?

Yes, sir.

But, he couldn't start doing anything

until you got there, could he?

He was waiting for us. The only thing

he had to 66 as run his boom around to the right and return

his monorail. I think he had his nonorail part of the way

But, he needed you to hook it up, and he
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¢couldn’'t o it by himself, could he?

A

He needed somneone to hook the shackles up

and tighten it ur, you know, to get it set level.

was

was

wvas

BY MR. OARLY:

N
A
2

A

THE COURT: And the ran that did that

your helper?

WITHESS STEWART: The man that done that

ny helper. I watched him do it to see that it

secured right.

(Continuinc)

He was actually under your supervision?
Vho was that?
Your helper.

Mo, the electrician wasn't. HMe and hinm

worked together, but he was iIn his éépartment, and I was in

mine.

Q

But,'at this specific time, you were

doing the same task, weren't you, getting the aerator out of

the water?

D

Oh, ves.

You were working together at that time?

Yes, sir.
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