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·i I 

PETITION FOR ELECTION ~ i 

NOW COMES a committee of petitioners, known as "The Norfolk 

Tea Party," and petition this Honorable Court to order an initia-

tive. election pursuant to Section 32 of the Charter of the City 

of ~orfolk, and represent unto the Court the following facts: 

1. The Committee has complied with the requirements of 

Sections 30 and 31 of the City Charter, having filed its Petition 

to the Council on November 13, 1978, a true copy of which is 

attached as an exhibit hereto, ~ith the receipt of the City Clerk 

the+eon; more than 17,000 qualified voters signed said Petition. 

2. The Council of the City of Norfolk, pursuant to Section 

32 of the City Charter, held public hearings on the proposed 

ordinance on December 1, 1978, and on December 5, 1978, but failed 

to ~dept the ordinance proposed by the Petition of the Committee, 

adopting instead a Resolution not addressing or enacting the 

subject matter of the Petition. 

3. This Petition is accompanied by the signatures of more 

than 10,000 qualified voters of the City of Norfolk on forms com­

lying with the provisions of the Charter establishing procedure 

for initiative elections, and are filed herewith. 

4. There were approximately 32,052 votes cast in the last 

CO\lncilmanic election of the City of Norfolk, held on May 2, 1978: 

therefore, the number of signatures filed with the City Clerk 

greatly exceeded the required number of 3,205 and the number of 

signatures filed with the Clerk of this Court herewith greatly 

exceeds the required number of 8,013, and, pursuant to Section 44 

of the Charter, are presumed to be genuine signatures of qualified 

vo:ters. 

5. The proposed ordinance is filed herewith as an exhibit. 
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WHEREFORE, the Committee prays that the Clerk shall certify 

to the Court that the rquired number of qualified voters have 

signed the petitions, forthwith, and that the Court shall forth-

I 
I 
I 

with enter an Order for -a special election upon this initiative. 

1 
I 

l 

I 
II 

WITNESS the following signatures and seals: 

Howard E. Cope1 n , 
1~10 cov!;!17fon Lane 

.Yt --1-u~· Hen~T. Cook 
5 8 Sandpiper ane 

~ 

Lesner Avenue 

ca~d ~-~~ IA. 
Albert G. Horton, Jr. y l 
...!!8~4:..,:0~9~N~o~rl?r&i::iis~t~o.:..wn-=JLV'.LD_:r {h!!:::i:!::v~e~~'.LJ!.µ p_,...~--- .... · .. 
Ell. eth V.Andrews ·1 
962 ~??>8 Stre~, / Q 
~~_.;;,..;..,;-~~~~L~-~~--1 
Dr. H.M.S. Richard 

~~ 
William Robert Wilson 
16.05 Beaumont Court 

II 
I STATE. OF VIRGINIA 

CITY OF NORFOLK, to-wit: 

Subscribed and sworn to before me 

March, 1979. 

iMy Commission Expires: 
I 
i 
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.·. 

BE IT oi(': .NED by the Council of th<_,. ity of Norfolk: 

Section 1:- That, effective on and after July 1, 1979, 
Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal­
endar Year Thereafter Begj.nning January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 

·ay The Council, On Real Estate Within The City Of Norfolk", 
and adopted by Council on November 28, 1967, is hereby 
amended.and reordained to read as follows: 

Section 1:- (1) That for the fiscal year 
beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 

. thereafter beginning July 1 and ending June 30 
of each such year,· unless otherwise changed 
by the Council or law, there is hereby imposed 
and levied the following tax on real estate, 
other than real estate of public service 
companies which is assessed by the State Cor­
poration Commission at other than its fair mar­
ket value and not adjusted thereto as provided 
by law, within the City of Norfolk: 

REAL ESTATE 

On. all lands, wharves and lots, and the 
i~provements thereon, not exempt from taxation, . 
there shall be ~ tax of one dollar and fifteen 
cents ($1.15) for every one hundred dollars 
of assessed valuation thereon. 

(2) That for the calendar year be9inning 
January 1, 1977, and ending December 31, 1977, 
unless otherwise changed by the Council f:Jr law, 
there is hereby imposed and levied the following 
tax on real estate of public service companies, 
which is assessed by the State Corporation Com­
mission at other than its fair market value and 
not adjusted thereto as provided·by law, within 
the City of Norfolk:. 
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REAL ESTATE 

. On all lands, wharves and lots, and the 
lmprovements thereon, not exempt from tax~tion, 
from January 1, 1977, through June 30, 1977, 
there shall be levied a tax of two dollars and 
seventy cents ($2.70) for every one hundred 
dollars of assessed valuation thereof, and from 
July 1, 1977, through December 31, 1977, there 
shall be levied a tax of four dollars ($4.00) 
for every one hundred dollars of assessed val­
uation thereof. 

(3) That for the caleandar year beginning 
January 1, 1978, and~ending December 31, 1978, 
and also for each and every calendar year there­
after beginning January 1 and ending December 31 
of each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the following tax on the real estate of 
public service companies, which is assessed by 
the State Corporation Commission at other than 
its fair market value, and not adjusted thereto 
as provided by law, within the City of Norfolk: 

REAL ESTATE 

On all lands, whar~es and lots, and the 
improvements thereon, not exempt from ~axation, 
there shall be levied a tax of four dollars 
($4.00) for every one hundred dollars of assessed 
valuation thereof • .., . .._ _______ - -

section 2:- That this ordinance shall be in effect· from 
and after July 1, 1979. - - ....... --.-.-· _,... 

·.::~..: ~~ 

.. . : .. ~ .• ... : . '-; .. -. ·-

004 

... ~· .. · :. ~·~·: . 

·:-:{. ·' ·.~·_.: ._.-· .·:· :.: 

··= ~.:t:..i·::·. :-}~.,--~~,·~~·" 

-------·---------------~----..;;.._;.__ _____ ...... 



PETITION FOR POPULAR INITIATIVE 

~; We, the undersigned qualified voters of the City of Norfolk, 
l· 

j: Virginia, do hereby petition the Council of the City of Norfolk, 

P pursuant to Section 30 of the City Charter, to amend Ordinance 
L 
I! Number 28,932, adopted May 24, 1977, to reduce the real estate' tax 
'i 

I rate of the City of Norfolk to $1.15 per $100.00 assessed value, 

I effective July 1, 1979. Attached hereto, and constituting one 

I 
, instrument herewith, are Petitions for the aforesaid initiative 

!' 
1, 

~! proposal signed by more than the required number of qualified 
·1 It I I! voters of the City of Norfolk, and the proposed Ordinance in full,: 

i' set forth in writing· on the reverse side of each page of the 
!1 
;: peti t.ions of voters.. 'l'he undersigned and others listed below 

I! constitute a committe of the petitioners, known as '~he Norfolk 
·' 

jl Tea Party," and so designated in its "Statement of Organization 
d 
I 

Ii 
:1 
i'. 

For A Committee," filed with the State Board of Elections. 

GIVEN UNDER OUR HANDS, and filed with the City Clerk, this 

;: 13th day of November, 1978: 
I 

1: 
:1 
I: 
li 
r 

I' 
I • 

ac.t-e. 
Albert Norris-

Drive 
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\i 
·I 
I' 
I 
H 

:. 

I; 

., 
d 
.I 

,. 

' ;. 

" 

Additional Committee Members: 
or. H.M.S. Richard, 3767 Drennan 

Avenue 

William Robert Wilson/ 1605 Beaumont 

court 

Receipt of the original Petition and attached documents bearing 
signatures and a proposed ord' nee is hereby acknowledged and 
said documents are hereby f' ed a one instrument, this 13th day 

of November, 1978. 

,, _ __.~. __ .... __ ;.._ _____ _ 
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BE IT ORDAINED by the Council of the City of Norfolk: 

Section 1:- That, effective on and after July 1, 1979, 
Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax For The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal­
endar Year Thereafter Beginning January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 
By The Council, On Real Estate Within The City Of Norfolk", 
and adopted by Council on November 28, 1967, is hereby 
amended and reordained to read as follows: 

Section 1:- (1)
1 

That for the fiscal year 
beginning July 1, 1979, and ending June 30, 
19aO, and also for each and every fiscal year 
thereafter beginning July 1 and ending June 30 
of each such year, unless otherwise changed 
by the Council or law, there is hereby imposed 
and levied the followin9 tax on real estate, 
other than real estate of public service 
companies which is assessed by the State Cor­
poration Commission at other than its fair mar­
ket value and not adjusted thereto as provided 
by law, within the City of Norfolk: 

REAL ESTATE 

On all lands, wharves and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be a tax of one dollar and fifteen 
cents ($1.15) for every one hundred dollars 
of assessed valuation thereon. 

(2) That for the calendar year beginning 
January 1, 1977, and ending December 31, 1977, 
unless otherwise changed by the Council .or law, 
there is hereby imposed and levied the following 
tax on real estate of public service companies, 
which is assessed by the State Corporation Com-

' mission at other than its fair market value and 
not adjusted thereto as provided by law, within 
the City of Norfolk~ 
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REAL ESTATE 

On all lands, wharves and lots, and the 
improvements thereon, not exempt from taxation, 
from January l, 1977, through June 30, 1977, 
there shall be levied a tax of two dollars and 
seventy cents ($2.70) for every one hundred 
dollars of assessed valuation thereof, and from 
July 1, 1977, through December 31, 1977, there 
shall be levied a tax of four dollars ($4.00) 
for every one hundred dollars of assessed val-
uation thereof. 

(3) That for th~ caleandar year beginning 
January 1, 1978, and'ending December 31, 1978, 
and also for each and every calendar year there­
after beginning January l ancl ending December 31 
of each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the following tax on the real estate of 
public service companies, which is assessed by 
the State Corporation Commission at other than 
its fair market value, and not adjusted thereto 
as provided by law, within the City of Norfolk: 

REAL ESTATE 

On all lands, wharves and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be levied a tax of four dollars 
($4.00) for every one hundred dollars of assessed 
valuation thereof. 
"'.&.. ------- - - -

section 2:- That this ordinance shall be in effect· from 

and after July 1, 1979. 
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· . :Jill;;,'o,f;!f:ff!:J!.l7;~~;~~tffnr;1;·tif ~~~~~,,~r1~;~:r~.-;~~?f {~%'·\ ·.·' ;.?, ' 13·Itt··"· 
'17- ~--s'TtL -. ·· · .- -,~ : .THE. NORFOLK TEA PAR TY .. ---,- __ 

.. . . ~·.: ... · •"- '1 : ... . :·:·:-.:. ·-.·: .:: . ·.:·~~·-»:·-~·;·:.. ~~-~ .. ~ .. - . ~: ~· .. :~~· :·._ .... .-: -·.::::.: ... -~ . ::-:_• ~·:'.~ _·.:-·~-:. 

::: PETITION OF QUALIFIED VOTERS FOR POPl)LAR INITIATIVE . 
: •• ·• .1. •• ., -- ._:.. "·:'-.::. ···~ • . .... _.t: ~--·~ ..... -:-.·-~~-. . -~- - . --~ .-, ~ . . . ·: : ~~ :.· 

,_ ~: . ·-. 

- .• ,,. '. - ...... ·, -: . . = -
We, the undersigned 'qualified and registered voters of the City of Norfolk, Vir­

ginia, hereby petition the Circuit Court of the City of Norfolk, pursuant to City Charte1 
Sections 30 through 33, to order an initiative election of registered voters of the City 
of Norfolk, to determine whether ORDINANCE NO. 28,932, adopted May 24, 1977, should be 
amended to reduce the real estate rate to $1.15 per $100 assessed value effective July 1, 
1979, as provided in the Ordinance appearing in full text on the reverse side of this 
petition. 

GIVEN UNDER OUR HANDS: · 

: .. · .... 
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·AFFIDAVIT 
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,: . . -= ,· . . . ... : .. ;·,.;· .. ~:.-~ · ....... · .... - :···t.~·-:- •· . ~-:". 
BE IT ORDAINED by .. the Council of the City of Norfolk: 

·.·.-~-----·· ·-· .. ~~- ·.~··1···~~]~~/'-.<"" .. ·: ... ~ 

Section 1:- That, effective on and after July 1, 1979, 
Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal­
endar Year Thereafter Beg~nning January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 
By The Council, On Real Estate Within The City Of Norfolk" 
and adopted by Council on November 28, 1967, is hereby 
amended.and reordained to read as follows: 

Section 1:- (l),· That for the fiscal year 
beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 
thereafter beginning July 1 and ending June 30 
of each such year, unless otherwise changed 

: by the Council or law, there is hereby imposed 
.:~~···--·and levied the following tax on real estate, 

other than real estate' of public ·service 
: ·, -· . companies which is assessed by the State Cor-

. \ _ .\, poration.Commission at other than its fair mar­
.... ;-- · ket value and not adjusted thereto as provided. 

-· . - :· -~~ .. by law, within the City of Norfolk: 

, : .. : ~~--::~L> .' ., ;,: ~~ ~~;~~~.~,·~--E~'f~~~"~' :. -~---; .. ·'-~ :\ · .,.'.'.~ : '.:::x {/; 

· . 

... -~<], ____ .=-'. - . _> •. On all lands,· ~harves· an·d .lots, ~nd the . . 
... ; . :._,improvements thereon, not ~xcmpt from taxation, 

·· -··· ·'c~ ~there shall be· a tax of one dollar ·and fifteen · 
~; __ 'cents ($1.~5) for every one hundred dollars 

of assessed valuation thereon. .-•... ; ~1· :" . ~ ..... - ........ I'-

. -~- ,_ ............... -. ~. -· .... ··-~""'• . ~· .. -. . 

, .. : .... < .. ···~·-.-- ·:·:·.-"'"(2.) That f~r. ~he· calendar year beg-i.~~ing 
· " .-, ·. \ . __ . __ January 1, 1977, and ending December 31, 1977, ·' · " ·: · : ~- · -< · · unless otherwise changed by the Council or law, 

·. '-·"".- : ·there is hereby imposed and ·1evied the following 
... -: - \ ..... :.:.:: .. : tax on real estate of public service· companies, 

. ·. ·. :> "which is assessed· by the State Corporation Com-
--···--·-~ w .... --~·~----~~·--·-· inission· .. at .Other "thari .. it·s ·fair. market value and 

. . .. -:-:. __ .:.:...,~: ... not adjusted thereto as provided by law, within 
·.· __ ::\_ ... ~-~-;-_;_::·~he City of Norf~lk:- .:. "··-· ::.- __ .,_ ... ~- . , ... ,/ 

. :, .. ,:<'.:~\~~ 1:.; :~t*~·:S;7.Fi·~~:~ ~~·~ \ ~~~,~~;~~~\•\ '< ~ :< . ''.~ · .. · :. :,\_ ·~. L· 
.. · .. ~ ~~ · "-_:_ .-.-.; ~··:>.''-···:~:On a.11 ·lands,· wharves _and l~ts'.r and the ·. · --._ ., 
_\_\~ .. :_,..:...~;::.:.:_:;;···;.;.improvements· thereon., not' exempt, from taxatio~, 
_:".\._:~_\ .. :'.: -~.\~'.i~~~Jrom. ~anU;ary .. li .. 1_9?7,. .':t.hrougJ;l J~e~.'3.9,,_-, :L9,1_7, ·., .. ~-. .. 
· · . · · · . , there shall be levied a tax of . two dollars and . .. .. 

- ·:-:- . - -~~·::..-.:;":~_·:seventy cents ( $ 2. 7 0) for.. every one hundred -- --·-
.. --·--~~--°'.~ ..... dollars Of assessed ·valuation thereof t and from 
.~:.\.·:;A:\:::,-:: .. ~~---·~ July l; 1977, -through Dec;ember· 31, _1977,, there 

. :.-::: .. ~·-:--·"shall. be' levied a'tax"of four dollars ($4.00) 
"· :~," · ::.- :i::~ .. _.:.~ for every one hundred dollars of assessed val- .. 

" · . ua tion thereof • · · · \ .. . . -: ~ .-. ~ ., 
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-~ ....... 

~; 

I 

.I 

\ · .. ·. . .. . <~:. .. ,. ·. ·.. .. . ... :·· . . ; ' 

(3) That for the caleandar year beginning 
January 1, 1978, and 1 ending December 31, 1978, 
and also for each and every calendar year there-

. after beginning January 1 and ending December 31 
of each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the following tax on the real estate of 

-; public service companies, which.is assessed by 
~ -the State Corporation Commission at other than 

,,,11,11 ""j'"'''~ ts fair market value, and not adjusted. thereto 

I. 

.. ··";~\~l~.~1 
.. !'. '~?···,provided by law, within the City of Norfolk: 

••• "-· ,." '••, (:.:.:"~ ~ . . • · •• A . . ... ,. .. . . • '" ,. ,,. 
/. <::;./ .• - \ ~~ . ·- -- ·-·~. . .:·REAL ESTATE '•·.• . ~i 

:": .... '; .. \· (\ \. J J ( l .. ~ ~ . '" \." '·· . .. .•. -· - . ;-1 ... :~·-· • .. ·'·· .. 
: •-:--': \/ _ ~ :': .r•· ·•· . . ·. . .. .._ ... ·•. J. • t, J.· ., 

f '-:' ~ , i'· r" i). i [_Ion all ·lands, wharves and· 1ots, and the 
\·~\ •'.1p)_V\ .. ~pif{f.6vements thereon, not exempt from taxation, 
~ '~~·· •• ,t •• -t~'er'e shall be levied a tax of four dollars 

. ..... · ... .. ~ : . 

~,,_,:,~f1,['1j~''i\·.~~J4·'. 00~. for every one h_undz:ed dolla_:r:. pf asse~sed 
· '

1
1111111111 111

1't7aluation thereof. . _1 • ; _.· l .;..:- .~·- • • 

.c:s::=~=:rs::1;::=~--:~_,,,, 
; "' .. r . ,, . ~·· .. ~--- · ~-c/ ~,-- • r: <}'j;:f" ,_~- . ·• ::i :-A~::l'i~~I>·-~: ~~ifF-: ::--,~ · :\ ;:·:~-~~':'"~( .-'.. ~_;,'f:ti~'.::i~fl,: ~~::}/; ~: :,.· ·" :. 

·.; ... ,;_,,..:,J _·Section 2:- "That· this ord~t~.il.n~~--.~.~a~l .. be in e_~fe~t· .from , 
· .: ~P..~. ~~~:.~~?lY ... l.r 19 7.9 • >L .:;.,<-;._.i,2:;;!~':';:}:,J>{~~_i~_ifc::,_~j;.~-_.;~~~:;;;' 
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~ .. 

FOURTH JUDICIAL CIRCUIT 
. CIRCUIT COURT OF THE CITY OF NORFOLK 

HUGH L. STOVALL, C~ERK 

March 26, 1979 

Thi Honorable John P. Harper, Chief Judge 
Th~ Honorable Spencer G. Gill, Jr. 
The Honorable Wm. Moultrie Guerry 
Th~ Honorable Morris B .. Gutt.erman-
Thb Honorable Thomas R. McNamara 
Th~ Honorable Edward L. Ryan, Jr. 
Thb Honorable Alfred w. W'hitehurst 
Th~ Honorable John w. Winston 

100 ST. PAUL'S BOULEVARD 

NORFOLK, VIRGINIA 23510 

Tb!e Honorable Robert w. Stewart 
JJdges of the circuit court of the City of Norfolk, va. 

Geptlemen: 

This is to certify that I have personally ex­
am-ined the attached petitions filed with me on the 26th 
day of March, 1979 by Mr. Howard E. Copeland, Attorney 
fdr the Petitioners, known as "The Norfolk Tea Party", 
arld presume that there are, as required by the City 
c*arter, a sufficient number of signatures of qualified 
voters. 

I: 
lU.S:A 

Ii 

Attachments 

I 

. • ·, .· 

Sincerely, 

~~s~~~ 
Clerk 
Circuit court of the 

city of Norfolk, va. 
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ORDER FOR SPECIAL ELECTION 

THIS DAY CAME a Committee of Petitioners as defined by 
II · 

Section 30 of the Charter of the City of Norfolk, and petitioned 

the cburt to order a special election upon an initiative proposal 

which· is the subject of the papers filed with the Petition of the 
! 11 I Commi~tee. 
• I 
l fPON CONSIDERATION WHEREOF, it appearing to the Court that 

all t;he requirements o·f Sections 30, 31, and 32 of the .Charter 

of th~ City of Norfolk have been satisfied by the Committee; that 
I' 

the c
1

buncil of the City of Norfolk has not adopted and enacted the 

Ordinance proposed by the Conunittee in its Petitions addressed 

firs~ to the Council and now to this Court within the time pro-
:1 ,. 

vided by Section 32 of the Charter; that the Petition filed· herein 

b 1· h · f h · h umb • d b h ears t e signatures o more t an t e n er require y t e 

Charter as certified by the Clerk of this Court and upon the 
Ii 

presdmption under the Charter that said signatures are the genuine· 
I. 

sign4tures of qualified voters; it is, accordingly 

I
ADJUDGEo,·oRDERED, and DECREED that the Board of Elections 
I . 

of the City of Norfolk shall conduct an INITIATIVE ELECTION on the 

~11 Is :.-''day of mR-y I 1979, upon the question stated. in the Appendix 

to t~is Order, said Board shall report the results of said elec­

tion/ to the City Clerk and Council, and the results shall be 

binding upon the City of Norfolk, determining whether the Ordinanc 
1· 

proposed in the Appendix shall be enacted or shall fail to be· 

enac~ed. 
I 

ENTER: 

JUDGE 
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A P P E N D I X 

Initiative Proposition To Be Presented On The Ballot: 

I 
'l QUESTION: Shall The Real Estate Tax Rate Of The City Of 

/ / Yes 

{: I No 

Norfolk Be Reduced From $1.62 Per $100 Assessed 

Valuation To $1.15 Per ·$100 Assessed Valuation? 

A majority of "Yes" votes shall have the effect of enacting the 

folloking proposed Ordinance of the City of Norfolk: . 
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1-, • • i .• .... '.. . .· . . - . , ~:· 

BE' I~ ~'--~.NED by ~he coii~ci~ of ~h{.~ty ,of _Norfolk: 
PfJlMED. • 1, 

Section 1:- That, effective on and after July 1, 1979, 
Section 1, as amended by Ordinance No. 28,932, of Ordinance 
No. 24,116, entitled "An Ordinance Imposing And Levying A 
Tax Fo~ The Calendar Year· Beginning January 1, 1968, And 
Ending December 31, 1968, And Also For Each And Every Cal­
endar Year Thereafter Beginning January 1 And Ending 
December 31 Of Each Such Year, Unless Otherwise Changed 
By The Council, On Real Estate Within The City Of Norfolk", 
and adopted by Council on November 28, 1967, is hereby 
amended ·and reordained to read as follows: 

Section 1:- (l)' That for the fiscal year 
beginning July 1, 1979, and ending June 30, 
1980, and also for each and every fiscal year 
thereafter beginning July 1 and ending June 30 
of each such year, unless otherwise changed 
by the Council or law, there is hereby imposed 
and levied the following tax on real estate, 
other than real estate of public servi~e 
companies which is assessed by the State Cor­
poration Co~ission at other than its fair mar­
ket value and not adjusted thereto as provided 
by law, within the City of Norfolk: 

REAL ESTATE 

On all lands, wharves and lots, and the 
improveme!"lt:S t:hP.rPnn; nnr.. P.XP.mpt: from t.axntln~;:_ 
there shall be a tax of one dollar and fifteen 
cents ($1.15) for every one hundred dollars 
of assessed valuation thereon~ 

(2) That for the calendar year be9inning 
January 1, 1977, and ending December 31, 1977, 
unless otherwise changed by the Council _or l.aw, 
there is hereby imposed and levied the following 
tax on real estate of public service companies, 
which is assessed by the State Corporation Com­
.aission at other than its fair market value and 
not adjusted thereto as provided by law, within 
the City of Norfolk:. 

REAL ESTATE 

.· On all lands, wharves and lots, and the 
improvements thereon., not exempt from taxation, 
from January 1, 1977, through June 30, 1977, 
there shall be levied a tax of two dollars and 
seventy cents ($2.70) for every one hundred 
dollars of assessed valuation thereof, and from 
July 1, 1977, through December· 31, 1977, there 
shall be levied a ta~ of four dollars ($4.00) 
for every one .hundred dollars of assessed val­
uation thereof. 
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·--- (3) That for the caleandar year beginning 
J:anuary 1, 1978, and~ ending December 31, 19 78, 
and also for each and every calendar year there­
after beginning January 1 and ending December 31 
o,f each such year, unless otherwise changed by 
the Council or law, there is hereby imposed and 
levied the· following tax on the real estate of 
pµblic service companies, which is assessed by 
the State Corporation Commission at other than 
its fair market value, and not adjusted thereto 
a~ provided by law, within the City of Norfolk: 

REAL ESTATE 

I On all lands, whar~es and lots, and the 
improvements thereon, not exempt from taxation, 
there shall be levied a tax of four dollars 
($4.00) for every one hundred dollars of assessed 
valuation thereof. 
""~ ... ------ --

1 section 2:- That this ordinance shall be in effect· from 
ahd after July 1, 1979. ~-- -· 

., 
;:5.:,. ., .. 

. ·-· . ,[ . • .:..:.=- ..,..:_(,~ ....... ~:... • ._. ;. ,.,.. .... ; · L ;: i. ...~· .. 

01-3 £3 



MOTION TO VACATE 

I Now comes the Norfolk Electoral Board, a party at 
I ll interest in .the above-captioned matter, by counsel, and moves 

I 
I I that 4he Court vacate an Order for Special Election, heretofore 

l j, entered on March 29, 1979, as improvidentially granted. 

t ! NORFOLK ELECTORAL BOARD 

By·~~~:::=;::_=:;~~=====-~~~~­
wr enc e C. awless 

eputy Commonwealth's Attorney 

CERTIFICATE 

I hereby certify that copies of the above motion 

lfo va~ate were delivered to Howard E. Copeland, Esq. and 

l Phillip R. Trapani, Esq., ·attorney for parties at interest in 
I 

the above-captioned matter on this 13th day of April, 1979. 

014 



NOTICE 

Take notice that at 10:00 a.m. on Monday, April 1.6,.. 

1979, or as soon thereafter as counsel may be heard, the Norfolk 

Electoral Board will 

I Judge of the Circuit 

I an O~der for Special 

tioned matter. 

! 
I 

I 
I 

I 
I 

petition 

Court of 

Election 

the Honorable Morris B. Gutterman~ 

the City of Norfolk, to vacate 

heretofore fileJ in the above-cap-

NORFOLK ELECTORAL BOARD 

Attorney 

01.5 
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APPLICATION FOR INTERVENTION 

Comes now the City of Norfolk, by counsel, and asks 

this Court for leave to intervene in the above matter, pursuant 

to Rule 2:15 of the Rules of the Virginia Supreme Court, and 

for its application for intervention respectfully represents 

as follows: 

1. That the City of Norfolk, hereinafter referred to 

as "City," is a municipal corporation, organized and chartered 

under the laws of the State of Virginia. 

2. That the City may, by leave of Court, intervene 

in said matter, as provided in Rule 2:15 of the Rules of the 

Virginia Supreme Court, so as to assert by petition any claim 

or defense germane to any subject matter pending before the 

court~ 

3. That the City has a direct, substantial and com-

pelling interest in the holding of an Initiative Election, ordered 

by this court to be held on May 15, 1979, for the purpose of 

submitting to popular· vote a proposed reduction of the City's 

Real Estate Tax Rate from $1.62 per $100 assessed valuation to 

$1.15 per $100 assessed valuation, in that the functions, obli-

gations and budget of the City will clearly be affected by the 

outco~e of said election. 

4. That the City, without intervention, cannot ade-

quately protect its interests. 

5. That a full and complete determination of the 

propriety of holding said election cann6t be made without inter-

vention of the City. 

Oi6 
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6. That the City has been noticed by the Norfolk Tea 

Party by receipt therefrom of its original Petition for said 

election, the said Order of the Court, and said Norfolk Tea 

Party's Memorandum of Law in support thereof. 

7. That the proposed Motion to Vacate this Court's 

Order of Election is attached hereto, wherein the City sets forth 

the grounds upon which said Motion may be granted. 

WHEREFORE, petitioner City prays for leave to intervene, 

as a party in the matter of the Initiative Election, and £or leave 

to file ~ts proposed Motion to Vacate, and for other and further 

relief as th~ Court may deem proper. 

Philip R. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City Attorney 

Mary L. G. Nexsen 
Assistant City Attorney 

908 City Hall Building 
Norfolk, Virginia 23501 

Of counsel for the City of Norfolk 

CITY OF NORFOLK 

By 
Philip R. Trapani 

City Attorney 

>-t-- I hereby certify that a true copy of the foregoing 

lJ Application For Intervention was mailed and/or hand-delivered 

to Lawrence c. Lawless, Deputy Commonwealth's Attorney, 600 E. 

City Hali Avenue, Norfolk, Virginia 23510, and to Howard E. 

Copeland, Esquire, 5291 Greenwich Road, Virginia Beach, Virginia 

23462, this 16th day of April, 1979. 

Oi7 
Philip R. Trapani 

City Attorney 



lltrginitt: 

In the Circuit Court of the City of Norfolk, on the 

, in the year 19 79 

16th . day 

of April 
I Chancery NO. C-431-79A 

IN RE: INITIATIVE ELECTION 

ORDER 

This day came the City of Norfolk, heretofore granted 

leave to intervene, by counsel, the Norfolk Electorial Board 

by counsel, and the Committee of Petitioners, by counsel, and 

after bearing on the above matter, and for good cause shown, 

it is~ORDEP.ED that the Order for Special Election, and the 

execution thereof, entered by this Court on March 27th, 1979, be 

and i~ hereby stayed and suspended pending further hearing 

bereo:n. I 
t 

the 16th day of April,1979. 

l 
. l 

/~· I 
Entered on 

Morris B. Gutterman 
Judge 

Oi8 
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MOTION TO VACATE 

Comes now your movant, City of Norfolk, as intervenor, 

by counsel, and moves this Court to vacate its Order of Election, 

entered on the 27th day of March, 1979, for the reasons and on 

the grounds as hereinafter set forth: 

1. That in Virginia the plenary power of taxation is 

an inherent power of the General Assembly limited only by Article 

X of the. Constitution. This inherent power may be provided to 

county, city, town and regional governments as authori.zed by 

Article VII, Section 2 of the Constitution and to no other. Once 

granted to a city, the power to impose taxes can only be accomplished 

by the governing body of that city in accordance with the provisions 

of Article VII, Section 7 of the Constitution. 

2. That the City of Norfolk, hereinafter called the 

"City," has been granted leave to intervene in the above matter 

as an interested party, upon application filed prior hereto. 

3. That the initiative and referendum procedures of 

the Norfolk Charter, Sections 30 through 32, inclusive (copies 

LJ ·of which are attached), are superseded by State election law, 

Title 24.1, Chapter 7, inter alia, Section 24.1-165, Code of 

Virginia, (1950), as amended, under which submission of the 

Committee of Petitioners' proposed ordinance to the voters of 

~he City is prohibited. 

4. That the City's tax rate ordinance is an adminis-

trative act of the Council, not subject to the initiative pro-

cedures pf said Charter. Whitehead v. H & C Development Corp., 

204 Va. 144 (1963). 

5. That the requisite number and qualification of 

the: voters whose names appear on the said Committee's Petition 

for Eleqtion have not been ascertt\i~ and certified by the 

-~ .· .--· .• , . _,_.. . 't 
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Clerk of this Court ~n accordance with Section 32 of the said 

Charter. 

6. That the holding of said Initiative Election on 

May 15, 1979, forty-nine days after entry of the Court's Order 

on March 27, 1979, fixing the date for said election is prohibited 

by cont~olling general law, Section 24.1-165, Code of Virginia 

(1950) , as amended, requiring that no such election be held 

unless it shall have been ordered at least sixty days prior to 

the date for which it is called. 

7. That the holding of said Initiative Election on 

May 15, 1979, twenty-eight days prior to a scheduled statewide 

primary election on June 12, 1979,.1s prohibited by controlling 

general law, Section 24.1-165, Code of Virginia (1950), as 

amended, prohibiting the holding of said Initiative Election 

within sixty days prior to a general or primary election. 

8. That the proposed ordinance of said committee con-

tains no title as required by law, and cannot be legally adopted 

by the voters. 

WHEREFORE, the City of Norfolk, recognizing that its 

Council is responsible to its public and is charged with up-

holding the provisions of said Charter and the general laws of 

the Commonwealth, and believing, on advice of counsel, that the 

initiative process is legally inappropriate in the instant 

case, prays that this Court vacate its Order of Election 

entered on March 27, 1979, and grant such other and further 

relief as may be appropriate. 

CITY OF NORFOLK 

By 

020 

Philip R. Trapani 
City Attorney 
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Philip R •. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City Attorney 

Mary L. G. Nexsen 
hssistant City Attorney 

908 City Hall Buildi~g 
Norfolk, Virginia 23501 

Of counsel for the City of Norfolk. 

I hereby certify that a true copy of the forexoing 

Motion to Vacate was mailed and/or hand-delivered to Lawrence c. 

Lawless, Deputy Conunonwealth's Attorney, 600 E. City Hall Avenue,. 

Norfolk, Virginia 23510, and to Howard E. Copeland, Esquire, 5291 

Greenwich Road, Virginia Beach, Virginia, 23462, this day 

of April, 1979. 

021. 

Philip R. Trapani 
City Attorney 



PETITIONERS' ME!AORANDUM OF LAW 

NOW COMES a Committee of Petitioners and submits the 

following Memorandum of Law, in order to clarify certain le-

gal issues of interest to this Honordble Court and to the 

parties interested in the calling of the election addressed 

by the Order entered heretofore in this nwtter. 

THE S'l'A'l'EMEN'l' CW 'I'llE CASE ----·-·-·---···· ·- ·-· - --···----- -·----
The Committee fj1.ed its verified petition, with sup-

porting exhibits and petitions signed by more than 10,000 

qualified vote~s of the City of Noric>lk, on March 26, 1979. 

Pursuanu to Section 32 of Lile Charter of the City of Nor-

folk, the C.lerk of this Court ascertained and certified 

on March 27, 1979, that tht: required number of qualified 

voters had signed the said pcU ti on~;. Upon receipt of the 

Clerk's. Ccrti.fic<..1tc, and pursuant t•· t lie aforesaid Section 

of the City Charter, the Committee pn'~;c~nted its Petition, 

said Certificate, and a proposed Order for Special Elec-

tion to a Judge of this Court on the f;.1111L~ date. 'l'hc Judqe 

forthwith entered the Order as rcquin~d by the uforesi.lid 

Section of the Charter, setting Tuesday, May 15, 1979, as 

the date for a Special Election upon the Initiative pr<..!-

rwntt:d by the committee, whtch datl~ i:; "not less than thir-

107 
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Court shall cause the proposed Ordinance to be published 

onc0 in one or more newspapers of general circulation pub­

lished in this City at least ten days before the said elec-

tion date. 

The Board of EJ0ctions of the City of Norfolk has in-

formally presented to the Court its concern that the provi­

sions of the City Charter with regard to Initiative Elec­

tions ~re in conflict with Section 24.1-165 of the Code of 

Virginia (1950, as amended), and that the date set by the 

Order cf this Court conflicts with two prohibitions of said 

statute. Since the Charter and Statute appear to be in di­

rect conflict and not able to be harmonized, the question 

is presented as to which enactment of the General Assembly 

of Virginia controls the present case. The local Board of 

Electibns has sought guidance from the Court as to whether 

it will be required to conduct the election presently set 

for May 15, 1979, or on some subsequent date, so that prop­

er advance preparations may be made for the proposed elec-

tion. 
This Memorandum of Law has been prepared to advise 

the Court and all interested parties that the Committee of 

Petitioners cannot agree to any date more than sixty days 

after the entry of the Order dated March 27, 1979, and re­

quest that the said order not be amended or disturbed, since 

it was properly and validy entered; upon the grounds herein­

after stated. l\ copy of tl1is Memor,u1dum of Law is bcinq 

promptly provided to the interested p.irt ies stated in the 

2 
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cert:i fic~it.t' ~•o that they may be ddvised of the position of 

the Committee ut Petitione£s. Tl1is Memorandum docs not pre-

surne to address the question of whether the subject matter of 

the proposed Initiative Election is proper, because that issue 

has not been raised, but the commit.t~ will present its authori-

ty on that subject at such t .... as it is required. 

THE QUESTIONS PRESENTED 

I. TS 'rllE NORFOLK CITY CJIARTER PRESUMED TO BE 
l' !<OPL:gLY ENACTED, cor~S'l'] 'l'Li'l'l OtJAL I AND VALID? 

I 1. DOES NORFOLK CITY CHARTER SECTION 32 VIOLA'rE 
VIRGINIA CONSTITUTION ARTICLE IV, SECTION 14 

( 11} ? 

III. DOES THE SPECIAL ACT OF TJIE GENERAL ASSEMBLY 
(TllE CHAR'l'ER) OH 'l'llE c;1::NERAL ACTS OF 'l'llE SAME 
LEGISLATURE ('l'BE S'l'l\'l'U'l'E) PREVAIL WHEN TllEY 

CO!ffLICT ? 

ARGUMENT 

I. ALL ACTS OF THE GENERAL ASSEMBLY, INCLUDING 
CHARTERS, ARE PRESUMim TO BE PROPERLY ENACTED, 

CONSTI'l'U'l'IONAL AND VAL1D. 

It is a cardinal principle of statutory construction thllt 

"t~ere is a prima facie presumption that the Charter or dD a-

mc.ndmcnt. t.hcrc .. of was enacted in tl1L! nwnncr required oy the 

Constitution, and thut the ri<JhU; .:ind powers confl~rrcd are wit.h-

in the legislative power to grant.." ~~mouth v. ~~~Lss, 14 S Va. 

94 (1926}; Ransone v. Craft, 161 V<J. 332 (1933); City of-~'.-~~-

~!~_!__ _H~~iq_hts v. LO()f'.t, 208 Vu. r)g(I (1968). No party has entered 
.. 

Lids p1~ol:t·,~;l i 111 tu ch.:il.h.'nqc Ll1·· •:ti11.;Li tutjonal ily of Section 32 

of the Norfolk City Charter, or t.11 ~.;11qqcst that it was not enact-

109 
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ed i11 Llw m,111ncr· prescribed by /\rt i cl c VJJ , Section 2, of the 

constitution of Virginia (1971) . '1'hercfore, the cnti re Norfolk 

City Charter is clothed with the µrcsum~tion of constitutional 

validity. Yet, a discussion anct i111alysis of certain apparent 

conflicts with provisions of the Constitution of Virgini~1 is 

instructive in deciding the conflict between the Charter anJ 

general state law. 

JI. NORFOLK Cl'l'Y Cl!AH'l'ER SECTION 32 DOES 
NO'I' VJOL/i'J'E A:n'li..'LE JV, SECTION 14 
(11) OJ' 'I'll!: CUNS'J'JTU'l'lON OF VIRGINIA. 

A. A special Act grllntintJ "the authority to order an elec­
tion" is not within the constitutional meaning of "a law for re­
gistering voters, conducting elections, or designating the places 

of votinq." 

When Norfolk's sister city, Vjrqinia Beach, was formed, its 

Charter conflicted with general state law as to the frequency 

with which the governing body was rL'(]Uired to reapportion it-

self. In the case of Davis v. 
676, 6~34 (1964), 

the S11prL'l1IC Court dee i dcd that m;"1 ncL1mus for compliance with 

the gf'neral !>Lule laws rcquj rinq l l"•'qucnt reapportionment of 

electoral districts would not lie, because the City of Virginia 

Beach had followed its own City ChJrter rather than state law. 

In the Dnvis cai:;e, 
the Peli tio11c1·!; :-;011qht rt:.~apporLJonment and 

an Order for election of a new City Council, a matter generic 

with the subject matter of both the City Charter Section antl 

State Code Section involved in the instant case. 
In dismiss-

ing the a1ll"J.ilion that UH~ Cjly l'l1.1t·t.cr, qrantcd by the Gen-

cral Assl:·mbly, violall.'d tlh~ Jo1···t11111i.·1 .. of l\rticle IV, Section 

14 (11 ·) of the Cons ti tut ion of Vi 1·qiniC1, tlll' Supreme Court 

·110 
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,,J Vi1·q111i.i ll··1d, at JXllll' 6B4: 

"N01· is the specL1l lc\1islation l1L·re under 
consideration invalid because of those provi­
sions of @ 63 of the Constitution, which pro­
hibits special laws, 'for conducting elections 
or desi~1nating the plnCL!S of votinq.' As we 
said in Porter v. Joy, 188 Va. 801, 805, 51 S.E. 
2d 156, §63-,-·refers to the manner in which 
an election is conducted.' We are not concern­
ed in this case with the manner of conduct of 
an election. Our concern is whether the city 
council has the power to reapportion itself 
and has the authority to order the election of 
a new council-anentirely-different matter 
from that envisioned by § 63." (Emphasis added.) 

In the ledclinq case constru.i nq tlw mec.:tninq of "conducti n<J an 

election," the Supreme Court of Virginia considered a challenge 

to a special Act applying to Arlinqton County for the selection 

of School Board members by popu);i1· vole, which conflicted with 

general state law under which Board members were appointed. Jn 

determining that the county was entitled to hold elections for 

School Board members, even under a special Act in conflict with 

a general stc1tc ]ilW, the Supreme Court prnvided a dL!tailed analy-

sis of tlic mv~1nin<J of the tenninolo•;y, "law for collducting elec-

tions." 

PO_!:.~_E:_!:: v. -!-9J, 188 Va. 801, 80 S: 

'"l'hc .::tppt.:dlt.•1'S lll~:;·i:;\. tJi;il. tlH' ]')47 !•c·l·-
t. u t e I H~ r. ~ u n de r. cons i d l' r, it 1 () 11 c .i n no I. h c ' ., : 1 -

s .i de red a ' l aw for co 1 HJ u c t. i. n q c l l: c t i u 1 1 ,.; •· ' I n 
their brief they prefH;nl l.li1.~ tollowi11,1 .11•1u·-­

ffil?nt as to the pllrpof-:L' "111d t'fl1:,·:t of t:11; 1i1·c,-

vision in sect iu11 6 3: 
''!'he section merelv foi-b.iJ~-; local 1<1'.-/ f._,r 

conductjnq pJ.,·ctions ;1;1d dl'~;iqn;1till<.J ti:( ;.l.i-

; .. \ ' : .; ( '1 f \1f .. i t j }"~ i 1 • ':I :·' i :-) 
~-. ! . . t • • I ; ; . 1 j : • I t 

·' 
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tlw kecµing of poll l i~';t~;, the opcninq a.nd 
counting of the ballot~; and 1 .• merous other 
provisions for the secrecy and safety of 
elections. The framers of the Constitution 
wanted to make certain that these general 
provisions should not be interrupted or in­
terfered with by local laws permitting a 
man to mark a ballot by one method in one 
county and another in another or permit­
ting one type of ballot in one and another 
in another or having different regulations 
touching on any of the essential matters 
concerning an election in different parts 
of the state. 

"The position of tlie appellees is well 
taken. To permit a lucal law which would 
conf l~r upon a county tlw authority to set 
up .its own requl at- ions with respect to the 
time of opening and c,l)sing of the polls, 
the selection of the j u,lqes of election, 
and many other matters relating to the con­
duct of elections, would be obviously unde­
sirable. Tt seems clear t.h<J! it was to 
avoid the evils which mi•1ht flow therefrom 
that tht~ provision fo1-J1i tiding such loca L 
requlations of elections was embraced in 
section 63 of the Constitution. It clear­
ly was not intended as a restriction upon 
the power of the General Ass~Jbly to pro­
vide what off ices in a county should be 
filled by election. This would have no 
<ippreci.ab1e effect upon th(; manner in which 
th<' clc~ction i.s conduct1_•d." 

' 

The Sdllll qeneri c power w.is dL i~sul' in both of the foregoing 

cases and in the case now before the court. l\11 involved special 

Acts of the General l\ssembly applyinq to local conununitics, which 

convey the powe1· to order a11 ,.Jectio11 ;mu to set th(' date there-

for. 
In each case the local law con fl ictecJ with tJCl'lL' ra 1 s tote 

law, but the prior cases held that UlL' fore runner of I\ r t.i ctr~ IV 

Section 14 (11) of the Constitutio1( c1f Virginia did not even aJ-

.i p .i 1~ I i c ll 1 < 1 r c 1 cc t i on <l t <-1 

1",\ 

11drticulr..11· t i1.i•· 
<.. 1 

( ·, :_ i ; ) \ ... i ~ 

laws dealt. w-. J. • · , ... r(" .. ~i!·.:~·1 •H:J11< ·11 
., I ' ' 

• J 
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.:11 J ow iIFJ the County to cal 1 and hold 0 n election under a scheme 

peculiar to that jw·isdiction. 'rhe s0me issue is present in 

Section 32 of the Norfolk City Charter, the authority to call an 

election and to set the date therefor. This falls within the 

wording .of Davis v. Dusch decision, "the authority to order the 

election." 

It is apparent from the Supreme Court construction of the 

Constitutional Section in question that it is addressed by those 

Sections of 'l'ith: 24.l of the Code oi Viryinia dealing with the 

times of opening and closing the polls, selecting judges, keeping 

order within the polls, maintaining the books in which the names 

of registered voters are held, scttin•J votin0 machines, printing 

questions and candidates' names on the ballot, and th·' other de-

tails of an election which may be encomp.1ssed within one phrase--

the mechanics of an election. Therefore, it is clear that Ai ticlc 

IV, Section 14 (11) speaks only to the mechanics of an election 

while• Sectio11 32 of tlw Norfolk City Ch.irtcr speaks to an entire-

ly different matter, the leqal cntilll'liW:nt to an Initi<:ltive Elec-

within which it can be set. tion and the times 

B. City Chi.lrters Pnactl~cl pursu.rni to Article Vl 1, Section 2 
are exempt from t!11;; prohibitions of /\1·1jclL' LV,Section 14 of the 

Constitution of Virginia. 

B~th of the aforesaid provisions of the Constitutio11 of Vir-

ginia had direct forerunners of al 111o~;t identical lan,iuage and of 

" the same effect, denominated Sections 117 and 63 of the 1928 Con-

titution. 
In ;1 p.1rc.i1lcl ca:;1~ invo]vi1••i 11 1.dxinq power included 

in the Charter of l11c City of IW<111ol.:_,., 11,)L .:iutl1ori:tc.1 by qcneral 

state law, and in apparent conflict wi tl1 what is now /\rticle IV, 

Secti.on 14 (5) the~ Su1ircme Cnllrt oC Vi1qini.:i reaffirmed H.s fee-
113 
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quently stated rule for resolviny such apparent conflict and up-

hol diny .rny L'.lldrtcr provision with i11 the Constitutional grant 

found in now Article VII, Section 2, in the case of fallon _£_101:!?.!: 

v. City of Roanoke, 190 Va. 564, 574 (1950); 

... "***If section 63 of the Constitu­
tion, forbidding the pas:;at_Je of any local, 
special or private law rcyulating the prac­
tice in any judicial proceeding, is appc11-­
ently in conflict with section 117, the con­
flict in more apparent than real. Section 
63 must be held to apply to cases not other­
wise specially provided for. It car; <.lt be 
supposed that the Convention intended to 
i mplJSC upon the 1 cq is 1.1 t 1lr(? any other rc­
str<1 i nts in the enuctn1e:nl or omcndment of 
charters of municipal cor.por.::it.ions than 
those imposed by section 117. It was dealing 
with that specific subject, and threw around 
it all the safeguards it deemed necessary. 
If these were complied with, the power of 
the legislature in rcft~1-1_~ncc- thereto wus 
unrestrained. The l.H1qu<l•Je of sc•('~ ion 63 
is general; th.1 t of 11. 7 is spcci f ! 'l'hc 
general must g i vc WdY b) the spec i tic, and 
section 63 applied to cases not olllerwisc 
specifically provided (for). In this way the 
two sections are made to harmonize, and 
the apparent repugnancy is avoided." (145 
Va., at pages 107, 108.) 

'1'11•; opinion furth1~r points out that under 
~1 simU.1r. att<.wk Lhc~ v;1I idity of special 
clwctcr 1•r.ovisio11s was 1qilitdc1 in Miller v. 
Pulaski, 109 Va. 137, fiJ ~>. E. SH0;--2-:2-L. 
R.-A--:---(N. S.) 552, and Narrows v. Board 
0 f_SU[>~£~ 12 8 Va. 5 7 2, .. io 5~5:· E. 8-2.-- "The 
·1ast two mentioned cases," it is said, "are 
authority for the proposition that special 
ch.tJ·tc:rs of mu11:ici11<Jl l~l>1110l"dLions or nnll:11d­
m(~nl s thereof conferr in• 1 i- i qllts und powf~rs 
different from and in tlddjtion lo those con­
ferred by general statute~> are author izecJ 
by the Constitution when t•nacted :in conformity 
with article IV and section 117 of the 
Constitution; that wheo thC? enactment is 
pubJlshed by the State as a statute, there is 
.:i t l c ~ ;i ~; L .:l p r i 111" fa c i < • 1 ir- c ·: _; u 111 p L j on , i n the 
.il,:; .. 1,cc--. of i.~vidl'tHic~ -le> t lw co1it r<u-y, tll.:1t. the 
cl1<Hl1·r, or um1~11dt11cnt l!11·11~1Jf, w.i~; enacted 
in t 111..• 111;1nn0r n.~qu ired lJy l.11t.:~ Cons ti tut ion; dnd 
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tli.1t tllL"' rights and powers conferred ar1.."! with­
j n t IH~ lt:!gislative power to grant." (145 Va., 
at paqe 107.) 

Upon the authority of the cases just 
referred to the same principles were applied 
and reaffirmed in Ransone v. Craft, 161 Va. 
332, 170 s. E. 610-:---fn-that case the validity 
of an ordinance enacted by the council of the 
city of Roanoke regulatin~ the operation of 
barber and beauty shops was att~cked on the 
ground that the General Assembly had passed 
no general law empowering municipalities to 
adopt such regulations, as required by 
section 65 of the Constitution. In an opinion 
by Mr. Justice Hudgins, now Chief Justice of 
this court, it was held that inasmuch as the 
city h.:id been empowcrecJ !iv the provisions of 
j ts charter, enacted .in ;ict:\i: dance with article 
lV c.rnd section 117 of the Constitution, to 
enact such an ordinance, lhc orcJinance was 
valid notwithstanding the fact tl1at the General 
Assembly had passed no yencral statute on the 
subject. 

We adhere to what w.:is said in these opinions 
with resµect to the proper interpretation and 
application of these constitutional provisions. 

The doctrine of the Fallon Florist case was reiterated in the 

previously cited decision of Davis v. Dusch, 205 Va. 676, 683-

4 (1964), succinctly statiny: 

1'hat it is within 1 l1t' i"·)VVL:r of the legisla­
ture so to µr•)Vide speci,il ly for the organization 
and government of cities and towns has long been 
recognized by this court. Beginning with Miller 
v. Pulaski, 109 va. 137, fi3 s. E. oso, and-cm=i=-­
tinuinq throu9h r_~.e_£c_e v. Ds~!:!.'~~-~·-!,_~pra, we have 
conslstentl y upheld ~-:pc~c i .i I l C:'tJ.i!3lation a1.1pl i c­
able to cities and town!;, cnaclL~d pursuant to 
§ 117, which was at Vdridncc with otbQr provj­
sions of Article Vlll of Lhe Constitution and 
with general statutes antedating such special 
legislation ... " 

Lfkewise, in the same year, thc .. Virginia Supreme Court upheld 

.~1 Charter l'rovision of tlw City of 1".1ll!> Church in direct conflict 

wit.h the qcnl!r.tl sl~1Ll.' Liw co11c0r11i11q L110 holdinq of local office 

'-by a Fed~ral employcE;! ./ 'I'he Court in 1.)).£~~~. v. Denni~, 20 5 Va. 4 7 8 

(1964) , held there (a) that a validly enacted City Charter whose 
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l \',';)'.; Vll thin the !H>we1· ot t:hc cc~neral Assembly 

to .iddross 111:,k1 11<l\·; ,\rt.ic.l v Vi I. ~.;<·•~I i 1J!l .!. , v.ou 1 d be upheld 

in the face of app<ircnt conflict. v.1 .i tll :.;uch constitutional 

prohibitions as found in now Article 
IV, Sections ltl and 

15, and (b) that such Charter provisinns in conflict with 

general state law "must be construed lo l.Jc a ·iualifjcd amendn1cnl 

of the 9eneral law, and control11nq i11 the locality to which it 

205 Va. at 484. applies." 

Tt is app,1n:nt that Sl~ction 3'.'. o1 1 ltl~ Norfolk City Charter 

1iu\'JL'r to tllc Lcqislat.ur<.' 

in now Artich~ Vil Section J., which in Lile second ptu·dqraph 

provides: 

"'J'hc· C1.•nc·rzd 7\ssemb l v m.iy ''I :;(l provi ch:· by spvcial 
a.ct 101' tl1c ury.:.injzutinn, •tc'i\'\·!'11!1\C"nt and povH:r~; of 
any county, c i Ly, town, ui 1-1 '<I {oi;i.i f ·qoveri1inc~nt, 
including such f>Owcrs of l1''Jislat.ion, taxation, 
and assessment as the CC'n(·1<1 i Assenlbfy may deter­
mine, but no such spL~cia1 act shall be adopted 
which prov i c1cs for tile ex tl·ns ion or contraction 
of boundaries of any county, city, or town." 

(Emphasis added.) 

icipat¢ in the pi..1.SSu\JC of le_\li_~_1_<!1~_iu11 .ind iJ_o_v_~r_ru_~~<:'r:t of thr:!ir 

for~•JOiny provi:;i1)ll ot. tl11~ l'lH1Gtiit11 illll of Vin_1inia, ..i q1..i.nt of 

power which has been found i 11 L.:\IL~r·y 111ndcrn revision ni tl1<:· Con-

Therefore thr> initiutivl~ 
.. 

1~lccl in11 procedure of : h'' 1Jorfol k 
stitution of Viryinia. 

Cit'/ Cli.Jfl• I 

C011sti t ution 
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general state law. 

Ill.NORFOLK CITY CHARTER ELECTION 
LAW PREVAILS OVER GENERAL STATE 
ELECTION LAW 

Ih addition to the authority of Pierce v.Dennis, 205 Va. 

478 (19~4),the previously cited case of Davis v. Dusch, 205 Va. 

676 (1964) ,directly conflictswith general state law as to the timing 

of reapportionment and council elections shall control. 
This is 

consistent with the general principle of law recongnized by the 

Supreme Court of Virqinia, in construinq legislation, that the 

special govenis over the qcncral Acl. 
ln the more recent case 

of Dominion Chevrolet v. Henrico, 217 Vo. 243 (1976), the Supreme 

court ruled that an aggrieved taxpayer could invoke the more 

specific procedures of both a local ~nd state law for the car-

rection of assessments that were in conflict with a general state 

law as to the manner of asserting claims against counties. Domin-

ion Chevrolet v Henrico states a rule of subject matter construe-

tion, in which the more special subject matter legislation pre-

vails over tht· mc>r·c! cwnerdl subject matter statute. 
This is 

analogous to the rule stated ir1 the foregoing cases that laws 

applying to. a special jurisdiction.::il area prevail within that 

geogr~phical location over qeneral laws applying throughout the 

state. 

Thus, it is apparent that tlw provisions of Section 32 of 

the N0rfolk City Charter, specifying the manner in which iln 

Initiative ~ection shall be called 11revail over Section 24.1-

16'> of the C<"k nf Vir·qin.ia, wh.i(.:l1 11111viu~s qencrally for the 

calling and conducting of spl~Cidl t·lt!clions. 
It should be noted 
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that the City Charter Section and the State Statute are not 

coextensive in th1.d r subject mat tcr. '1'hcrcfore, Section J2 of 

the City Charter prevails in those areas in which there is 

conflict, namely, as to the date on which such an election may 

be held. There is, for instance, no state law providing any 

procedure by which voters in a locality or of the state at 

large may petition for an initiative election or referendum. 

The Norfolk City Charter determines the conditions under 

which an election must be ordered, including the prerequisites 

for calliny Lhe election and the dill~s within which it can be 

set. The general state law controls as to all mechanics for 

conducting the election. The provisions of Section 24.1-165 

as to the timing of an election apply in the absence of speci­

fic enactments of the General Assem!Jly controlling the schedulnq 

of an election for a particular locality, such as Norfolk. The 

Norfolk City Charter, granted by the Legislature, is explicit 

and very limited in the time frame set for holding the election. 

These laws are in direct conflict, an election of laws by the 

Committee of Petitioners was required, and the Committee chose 

to follow the specific Act of the General Assembly applicable 

to this jurisdiction. The Committee should not be penalized or 

denied this Initiative Election because it followed the mandate 

of the Norfolk City Charte~ 
CONCLUSION 

WHEREFORE, the Committee of Petitioners prays that the 

Cour·t order thdl the propo~ed Ordinance, with an appropriate 

and descriptiv~ tilll~ annexed then!Lo, be published as rquired 

by Sectiion 32 of the Norfolk City Ch;1rter, an<l that Uwre be 

no amendment to the Order of the Court hcn~tofor entered, March 

12. 
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27., 1979. _/,// 
//,~ ~/. i7 c--0 · ,,7 ~~,.; JR&'>!~ 

~? E. Copel n , 
for the conunitt of 
Pititioners 

CERTIFICATE 

I hereby certify that I mailed a true copy of the foregoing 

MemorandUlT\ of law to The Honorable J. Marshall Coleman, Attorney 

General of Virginia, Mrs. Joan Mahdn, Secretary of the State 

Board of Elections, J. Hume Taylor, Esquire, Secretary. of the 

Norfolk Board of Elections, and Philip R. Trapani, City Attorney, 

City of Norfolk, on this _Z"?l/i_,,,_ d•:· ?ril, 1979. 
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§ 30 TliE CHARTER § 32 

INITIATIVE. 

Sec. 30. Petition. 
Any proposed ordinance or ordinances, including ordinances 

for the repeal or amendment of an existing ordinance, may 
be submitted to the council by petition signed by qualified 
\·oters equal in number to ten per cent of the number of elec­
tors who cast their votes at the last preceding regular munici­
pal election for the election of councilmen. Such petition 
~hall contain the proposed ordinance in full, and shall have 
appended thereto or written thereon the names and addresses 
of at least five qualified voters, who shall be officially regarded 
a!'l filing the petition, and who shall constitute a committee 
nf the petitioners for the purposes hereinafter stated. 

Sec. 31. Time of filing. 

All papers comprising the petition shall be assembled and 
riled with the city clerk, as one instrument, within one hun­
dred and twenty days from the date of the first signature 
:hereon, and when so filed the clerk shall submit the same to 
1.he council at its next regular meeting, and provision shall be 
!llade for public hearings upon the proposed ordinance. 

Sec. 32. Petition for election. 

The council shall at once proceed to consider such petition 
and shall take final action thereon within thirty days from 
~he date of the submission thereof. If the council rejects the 
proposed ordinance, or passes it in a form different from that 
•et forth in the petition, or fails to act finally upon it within 
:he time stated, the committee of the petitioners may require 
:hat it be submitted to a vote of the electors in its original 
inrm, or that it be submitted to a vote of the electors with 
:1ny proposed change, addition or amendment, by the follow­
ing procedure: Said committee shall present to the clerk of 
!he corporation court of said city a petition for such election, 
addressed to said court and signed by qualified voters equal 
in number to twenty-five per cent of the number of electors 
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§ 33 NORFOLK CITY CODE § 33 

who cast their votes at the last preceding regular municipal 
election for the election of councilmen, but in no case signed 
by less than four thousand qualified voters of the city. Said 
petition shall contain the proposed ordinance in full in the 
form in which it is proposed to submit the same to the electors. 
The said petition and all copies thereof shall be filed with the 
clerk of said court as one instrument. Within ten days after 
the filing thereof the said clerk shall ascertain and certify 
thereon whether the required number of qualified voters have 
signed the same. If it be found that the required number of 
qualified voters have signed the said petition, then the said 
petition, with the certificate of the said clerk thereon, shall 
be presented by said committee to the corporation court of 
said city, or to the judge thereof in vacation, and thereupon 
the said court, or the judge thereof in vacation, shall forth­
with enter an order calling and fixing a date for holding an 
election for the purpose of submitting the proposed ordinance 
to the electors of the said city. Any such election shall be 
held not less than thirty nor more than sixty days after the 
date of the entering of said order. If any other election is to 
be held within the said period said court or the judge thereof 
shall direct that such proposed ordinance shall be submitted 
to a vote of the electors at such election. At least ten days 
before any such election the clerk of the said court shall cause 
such proposed ordinance to be published once in one or more 
newspapers of general circulation published in said city. 
(Acts 1918, ch. 34, p. 47; Acts 1956, ch. 339, p. 394.) 

Editor'• note.-Acts 1956, ch. 339, p. 894, added the provision requir­
ing that the petition be signed by at least four thousand qualified vot.ers 
of the city. 

Sec. 33. Ballotl ond method of voting. 

The ballots used when voting upon any such proposed ordi­
nance shall state the title of the ordinance to be voted on, and 
the ballots and method of voting shall conform to the provi­
sions of section 24-141 of the Code of Virginia . 
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§ 34 THE CHARTER I 85 

If a majority of the electors voting on such proposed ordi­
nance shall vote in favor thereof, it shall, upon the ascertain· 
rnent and certification of the results of such election by the 
commissioners of election, become an ordinance of the city. 
(Acts 1918, ch. 34, p. 48; Acts 1956, ch. 839, p. 895.) 

Editor's note.-Acts 1956, ch. 339, p. 395, changed the form of the 
ballots and the method of marking them. 

Sec. 34. OrdinancH adopted by the electors; how amended or 
repealed. 

No ordinance adopted by the vote of the electors, as herein 
provided, shall be repealed or amended, except by vote of the 
electors; but the corporation court of said city, or the judge 
thereof in vacation, may, on request of the council, by reso· 
Jution, order an ordinance to repeal or amend any ordinance 
so adopted, to be submitted to the electors at any regular 
election, or at any special municipal election called for some 
other purpose, provided that the clerk of said court shall 
cause notice of the proposed submission of such ordinance re. 
pealing or amending an ordinance, to be published once in 
one or more newspapers of said city not more than sixty nor 
less than thirty days prior to said election. If an amendment 
is so proposed such notice shall contain the proposed amend­
ment in full, and such submission shall pe in the same manner 
and the vote shall have the same effect as in the case of an 
ordinance submitted to election by popular petition. 

REFERENDUM. 

Sec. 35. Petition for referendum. 
If at any time within a thirty-day period following the 

adoption of an ordinance a petition, signed by qualified voters 
equal in number to twenty-five percent of the number of 
electors who cast their votes at the last preceding regular 
municipal election for the election of councilmen, but in no 
case signed by less than four thousand qualified voters of the 

45 
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VIRGINIA,: 

IN THE CIRCUIT COURT OF THE CITY OF NORFOLK 

IN RE: INITIATIVE PETITION 

MEMORANDUM IN SUPPORT 
OF THE CITY'S MOT! ON 'l'O VACATE 

Philip R. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City Attor_ney 

Mary L. G. Nexsen 
Assistant City Attorney 

Room ~08, City Hall Building 
Norfolk, Virgipia 23501 
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I. 'l'HE 1\CTIONS OF TUE NORFOLK CITY COUNCIL IN PREPARING, 
APPROVING l\ND 1\DOP'l'ING 'l'IIE l\NNUAL NORFOLK CI'I'Y TAX ORDINANCE 1\RE 
ADMINISTH.J\'l'IVE IN NA'I'URE 1\ND AS SUCH, ARE NO'l' SUBJEC'l' TO INITIATIVE 
OR REFERENDUM PROCESSES. 

The Constitution of Virginia, Art. VII §2, authorizes the 

General Assembly to confer the power of taxation upon local govern-

mental units and the Charter of the City of Norfolk states that 

the City shall have the power: 

(1) To raise annually by taxes and assessments 
in said city sums of money as the council shall 
deem necessary for the purposes of the city and 
in such manner as said council shall deem expedient 

City Charter §2. 

Charter §68 provides: 

That the Council shall pass an annual appropriation 
ordinance, based on the proposed budget and shall 
levy taxes as may be necessary, together with other 
revenues of the City, to meet the appropriations 
made and all sums required by law to be raised 
on account of the City debt. 

Charter §88 further provides that City Council also has the 

"right ftnd power, in lieu of any other method prescribed by 

law, to provide for the annual assessment and reassessment of 

real estate for taxation." 

The annual budget, prepared by the Manager and submitted to 

City Council, includes: 

{b) An itemized statement of the taxes required 
and of thG estimated revenues of the city from 
all other sources for the ensuing fiscal year. 
Charter §67. 

A public heq..ring on the proposed budget must be held before Council 

action on the matter. 

039 
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Actions of a governing body are comprised of legislative 

and administrative (or executive) functions. It is generally agreed 

• 
that an enactment originating a permanent law or prescribing a rule 

of conduct or course of policy for citizens or their officers is 

purely legislativ~ in character and is referable; while an enactment 

which simply puts into execution previously declared policies or 

previously enacted laws is administrative and therefore not referable. 

Whitehead v. H & C Development Corp., 204 Va. 144, 129 S.E.2d 691 

(1963); 42 Am.Jur.2d, Initiative and Referendum, §12. The Whitehead 

case, which dealt with a proposed ordinance establishing a new 

sched4le of water connection rates in Portsmouth, stated that: 

The crucial test is sai<l to be whether a proposed 
ordinance is one making a new law, or one executing 
a law already in existence. If it merely pursues a 
plan already adopted by the legislative body itself, 
or may be properly classed among the executive 
powers, it is deemed to be administrative. Id. at 
p. 150. 

City of Austin v. Findley, 538 s.w.2u 9 (Tex. 1976); McQuillin, 

Mun.Corps., 3rd Ed., Vol. 5, §16.55, p. 213; 62 C.J.S. Mun.Corps., 

§454b, pages 874 et seq. 

Editorial comment on the Whitehead case, supra, in the 

Virginia Law Review published the same year indicates that where the 

management of the city matter amounts to a knowledgeable judgment 

' respecting the baL:u)cing of expenses and costs which is beyond the 

competence of the electorate, the subject must be deemed executive 

or administ~~tive, rather than legislative and removed from the 

realm of referable subjects. 49 Va.L.R. 1393 (1963). 

-2-
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In Whitehead, supra, the Va. Supreme Court recognized 

that Fach case of this type must be examined on its own merits and 

that ~orne municip~l functions are in an area between being admin-

istrative or legislative. "So variant are the conditions under which 

the qµestion arises that each case must be settled on the facts of 
I 

that particular case." Id. at p. 150. 

McQuillin, in the treatise on Municipal Corporation, 

addresses the distinction between these governmental actions, 

stating: 

In reference to what constitutes legislative and what 
administrative action in connection to restriction of 
the power of initiative and referendum to legislative 
matters, it has been said that action relating to sub­
jects of permanent and general character are usually 
regarded as legislative and those providing for 
subjects of temporary and specific character re­
garded as administrative. A construction of a 
provision that 'any proposed ordinance' may be sub­
mitted to the commonwealth by a petition signed by 
a number of qualified voters has been construed 
to mean that any legislative measure of permanent 
operation can be so submitted. 

* * * 

Obviously, details which are essentially of a 
fluctuating sort, due to economic or other con­
ditions, cannot be set up in and by an ordinance 
be submitted to vote of the people under initiative 
and referendum statutes, which restricts submission 
to people the measures of permanent operation. 5 
NcQuillin, Mun.Corps. (3rd Ed. 1969) 16.55 p. 213. 

The courts have generally examined proposed initiative or 

refere~durn elections in terms of certain powers and responsibilities 

being exclusively vested in the various ci~y councils and whe!e the 

city charters may not specifically confer such powers, the distinction 

-3-
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must then be drawri between those actions which are legislative 

(and referable) and those which are administrative (and non­

referftble) . 

The City Council of Seattle was charged with the 

respohsibility of taxing and regulating liquor, in Hartig v. 

City Of Seattle, 53 Wash. 432, 102 P. 408 (1940), and an amend-

rnent to the city charter provided for the reservatio11 in the 

peopl¢ of the city of the powers of initiative and referendum as 

to any matter within the realm of municipal affairs. A concurrent 

amendment gave to the city council the power to license, tax and · 

regulate the selling of liquor and the power of the council was 

held not to be subject to the referendum provision because such 

power was exclusively vested in the council. 

The referable nature of utility rate ordinances has 

been a matter of controversy and the courts have generally held 

that ~here the power to regulate utility rates is given to the 

municipality by general law or charter provision setting out the 

procedure to be followed and providing for notice and hearings to 

the persons affected, ordinances dealing with the fixing of rates 
' 

are generally held to be outside the operation of initiative and 

referendum laws. In Southwestern 'l'elephone and Telegraph Company 

v. Cit;y of Dw.llw.s, l.04 Tex. 114, 134 S.W. 321, 322 (1911), the 

court held that the phrase "any proposed ordinance'', contaiqed in 

the provisiqn setting out the procedure for the application of 
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"the ihitiative power, did not include all ordinances upon any 

subject of legislation and that an initiated ordinance fixing 

maximum telephone\ rates was invalid since the city charter gave 
I 

the legislative body of the city the power to regulate utilities 

only after notice· and hearings involving the persons affected. 

In Glass v. Smith, 244 S.W.2d 645, 150 Tex. 632 (1951) 

a probeeding in mandamus was brought to compel city officials to 

hold an election to determine the approval or disapproval of an 

ordinance initiated by citizens under the initiatory provisions 

of th~ city charter. The matter dealt with the classifying of 

police and firemen for the city of Austin, Texas. The Supreme 

Court of Texas said: 

When the people exercise their rights and powers 
under the initiative provisions of a city charter, 
they are acting as and become in fact the legis­
lative branch of the municipal government. Accord­
ingly, city charters frequently expressly limit 
the right of initiative to legislative matters. 
But even though a charter contains no such express 
limitation-and there is none in the Charter of 
the City of Austin-the limitation is usually read 
into the charter by the courts. Id. at p. 649; 
Southwestern Telephone and Telegraph Company v. 
City of Dallas, 104 Tex. 114, 134 s.w. 321, Denman 
v. Quin, Tex.Civ.App., 116 S.W.2d 783; McQuillin on 

. Mun :-CO rps. 3rd Ed. , Vol. 5, p. 2 6 3, Sec. 16. 5 5. 

The field where the initiatory process is operative 
may also be limited by general law. Any rights 
conferred by or claimed under the provisions of 
a city charter, including the right to initiative 

·elect.ion,. arc subordin.:ilc to the provisions of 
general stutc law. I<l. at p. 649. 

The Court, in clarifying this point, cited the case of 

Dallas Ry. Co. v. Geller, 114 Tex. 484, 271 s.w. 1106 (1925) and 
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noted that the referendum provisions of the charter of the City 

of Dallas did not apply to an ordinance authorizing a change of 

' 
street railway rates, such determinations being strictly admini-

strative in nature and entr.usted to the board of commissioners. 

It was considered: 

At least impracticable, if not impossible, 
for the public at large, the voters, to pass 
on (this matter). Tiley cannot huve or dige~t 
the information, data and facts necessarily 
incident and essential to the forming of a 
correct, accurate and fair judgment upon the 
subject. Id. at p. 1107. 

Referring to the provisions of the city charter which 

required a fair hearing, inspection of books, attendance of 

witnesses, etc., preliminary to the passage of the rate ordinance, 

the Court said: "We think it clear that the Charter provisions 

themselves reserve from referendum the fixing and scheduling of 

rates". Id. at p. 1107. 

An often-cited decision on this subject of ref~rendum 

and initiative, is the case of Denman v. Quin, 116 S.W.2d 783 

(Tex.Civ.App. 1938) in which a mandamus action was held not to 

lie to compel the Board of City Commissioners of San Antonio to 

allow voters to register for a referendum to veto an ordinance 

levying an ad valorem tax on property valuation. In language 

very similar to the.provisions of the Norfolk City Charter in 

Sections 2(1), 67, 68 and UB, un<lcr the charter of San Antonio, 

the board was charged with the duty to care for, manage and 
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control the finances of the city and to provide for payment of 

its debts and expenses. To that end, the board is given the power 

and the duty is expressly imposed upon them, to annually assess 

property values and levy taxes according to that ascertained 

value. The general laws of the state specifically provide the 

processes and procedures by which the board shall exercise these 

powers and perform these duties prescribed by the charter. 

Relative to this same matter, the Mayor, each year, inunediately 

before the taxes are levied, submits an annual budget to the 

Board of Commissioners in San Antonio. In accordance with all 

requirements and provisions of the state and municipal law, such 

budget: was made available for inspection and hearing by the 

citizens, and was adopted by the board, which: 

said that: 

Fixed an appropriate tax levy to meet the 
financial requirements of the city for the 
ensuing year in accordance with the budget 
so adopted, and, having arrived at and fixed 
such levy at $1.90 on each $100.00 valuation, 
passed an ordinance making said levy $1.90, 
which amount was well within the charter 
authority limiting the power of the city to 
a maximum levy of $2.25. Id. at p. 785. 

In denying the petition seeking a referendum, the Court 

Ordinances intended by the electorate to be 
subject to icferendum are those which arc 
legislative in character-as relating to subjects 
of general.or permanent character. An ordinance 
originating or enacting a permanent law or lay 
ing down a rule of conduct or a course of policy 
for the guidance of the citizens or their officers 
is .. purely legislative in character, and referable. 
Id. at p. 786. 
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However, ordinances which are considered to b~ ad-

ministrative in nature, simply putting into execution previously­

declared polici~s, or previously-enacted laws, are not subject to 

referendum by the electorate. 

in Dernnan: 

The distinction is further drawn in the court's example 

l\n or<linuncc f ixiny saL.ir ic~ to be p<iid tu 
city officials is a practical example of an 
ordinance which is referable, it b~ing permanent 
general legislation which empowers the Board 
of Corrunissioners to levy taxes and appropriate 
the public funds to put that law into execution; 
while an ordinance levying taxes to raise funds 
.for the payment of the salaries so authorized 
in the general or permanent provision, is a 
fair example of the character of ordinances 
which, because of their very nature, cannot 
be deemed referable. Id. at p. 786. 

The latter type of ordinance is administrative in its 

purpose and effect, serving to execute the previously-enacted 

legislative policy of paying certain salaries. 

Beyond the legal divisions which are drawn between 

matters which are legislative (and referable) and administrative 

(and non-referable) lies a perhaps simpler basis for the court's 

determination in Denman, supra, that the administrative tax levy 

was not subject to referendum: 

It seems to be perfectly obvious, too, that 
ordinances which must rest upon minute investi­
gu tion of facts and figures, or upplication of 
expert, skilled, or technical knowledge, or 
upon close and careful study or ascertainment 
of masses of facts and figures, such as the 
elements entering into the matters of rate 
making, cannot be efficiently initiated or 
passed upon by the public en masse, however 
intelligent or patriotic they may be. Id. 
at p.-786. 
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· The final paragraph of the Denman case, supra, opinion 

is the most persuasive on this point of referendum on tax matters 

and the court strpngly supports its holding that the matter is 

not referable to a vote of the people. The ordinance is: 

Putting into execution previously-enacted 
laws authorizing the levy of taxes for the 
payment and servicing of existing contractual 
obligations of the city and the maintenance 
and operatibn of the affairs and business of 
the municipality. Id. at p. 786. 

Hearing no challenge to the manner in which the compi-

lation of the city b~dget has been made, the court presumed that 

the commissioners had correctly determined the obligations and 

expenses of the city and that: 

There only remained the administrative duty 
of calculating the approximate amount of 
money required to meet those burdens, and 
fixing a tax levy sufficient to raise that 
amount. That was the object and effect of 
the ordinance under attack here. Id. at 
p. 797. 

Based therefore upon the administrative character of 

the ordinance, the duty and authority of the Board of Commis-

sioners to administer the tax levy, and the complicated structure 

of the tax ordinance itself, the Court held that the mandamus to 

compet a popular election would not lie. 

Norfolk City Charter Sections 2(1); 67; 68 and 88 

clearly give the City Manager and the City Council the power and 

duty to determine the City's financial needs and to meet those 

needs in the levying and collection of taxes. These financial 

determinations are set forth in the annual budget which is dis- --
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cussed in a hearing which is open to the general public, and the 

tax rates which are the subject of the proposed referendum, are a 

part Of that annual budget. 

In Hancock v. Rouse, 437 S.W.2d 1 (Tex.Civ.App. 1969) 

citizens sought to compel the submission of a zoning ordinance to 

initi~tive or referendum proceedings. Relying on the earlier 

decision in Glass v. Smith, 150 Tex. 632, 244 S.W.2d 645 (1952), 

the court noted that city charters frequently limit the right of 

initiative to legislative matters: 

But even though a charter contains no such 
express limitation ... the limitation is 
usually read into the charter by the courts. 
The f iel<l where the initiatory process is 
operative may also be limited by general 
law. Id. at p .. 648. 

When the initiative or referendum power is denied to 

the electorate, such denial is generally based on the fact that: 

The authority to act was expressly conferred 
upon the municipal governing body or that there 
was some preliminary duty, such as the holding 
of hearings, etc., impossible of performance 
by the people in an initiative proceeding, by 
statute or charter made a prerequisite to the 
exercise of the legislative power. Id. at 
p. 2. Mccutcheon v. Wozencraft, 116Tex. 440, 
294 S.W. 1105 (1957), Southwestern Telephone 
and Telegraph Company v. City of Dallas, 104 
Tex. 114, 134 S.W. 321 (1911), Denman v. Quin, 116 
s. w. 2d 7 8 3 ( 19 3 8) • 

In the Hancock case, supra, the zoning commission was 

required to prepare a report and hold a public hearing befo~e 

submitting ~~ch report to the city legislative body which was 

then charged with a further requirement of another public hearing 
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·on the pr_oposed ordinance. The preparation of the report re-

quired careful study, the accumulation of detailed information 

and the professiopal advice of a city planner. The matter was 

cleatly intended by the charter to be handled by the municipal 

legislative body and the provisions of the general law requiring 

hearing and notice could not be complied with if the ordinance 

were submitted to an election. 

For a hearing to be meaningful, it necessarily 
must be held before the body authorized to act 
in the matter. Since notice and hearing are 
clearly required by the Charter and the general 
law of the State, as a prerequisite.to the 
enactment of zoning ordinances, and since notice 
and hearing have no place in the process of 
through initiative and referendum, the power 
of the people to legislate directly does not 
extend to this subject. Id. at p. 4. State v. 
Donohue, 368 S.W.2d 432 (Mo. 1963); City of 
Scottsdale v. Supreme Court, 103 Ariz. 204, 
439 P. 2d 290 (1968). 

The City of Columbia, Missouri was a party to an action 

to compel initiative in the matter of a cable television franchise 

in International Telemeter, Etc., Corp. v. City of Columbia, 488 

S.W.2d 244 (1972), and the Court cited the accepted general rule 

as st~ted in 42 Am.Jur.2d, Initiative and Referendum, §9, p. 658: 

"Where the required procedure for a particular ordinance involves 

steps such as notice and hearing in addition to normal legisla-

tive deliberation, such an ordinance is not subject to initiative 

or referendum", and.did not order the ordinance to be submitted 

to initiative voting. 
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In Newsome v. Board of Supervisors, 205 Cal. 262, 

270 p. 676, 1 (1960) , the Court in a similar franchise 

action denied th~ initiative to the people and stated that: 

These considerations require necessary and 
precedent findings of fact by the board, together 
with the further statutory requirement of 
a hearing and a determination on protests and 
asserted prior rights, compel the conclusion 
that it was not intended, either by the provision 
of the Constitution or by the municipal code 
that the initiative should be applicable here. 
Id. at p. 680. 

Where the required procedure for a particular 

ordinance involves steps, such as notice and hearing, in 

addition to normal legislative deliberation, such an ordinance 

is not subject to initiative and referendum. Campden v. 

Greiner, 15 Cal.App.2d 836, 93 Cal.Rptr. 525 (1971), Dewer 

v. Doxey-Layton Realty Co., 277 P.2d 805 (S.Ct. Utah 1954), 

Whitehead, supra: Antieau, Municipal Corp. Law, Vol. 1, 4.31 

(1975~, Rhyne, Municipal Law, §9-14 (1957). 

Norfolk City Charter §40 provides that "all other 

ordinances passed, unless exempted by law, shall be subject 

to the referendum". In an action to compel the City Clerk 

to submit the city budget to referendum, Cuprowski v. 

City of Jersey City, 242 A.2d 873 (N.J. 1968), the Superior 

Court of N.J. held Uh.:it u st<.itutc providing that .:ill ordinances 

should be subject to referendum applied to.legislative 

ordinances and was not intended to include resolutions or 
~ 

ordinances of an executive or administrative nature, and 
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furth~r, that the statute did not make the municipality's· 

budget a proper stibject for referendum. The language of the 
. 

appli¢able New Jersey law was quoted in the case and provided, 

in NJSA 40:69A-185 that: 

The voters shall have the power of referendum 
which is the power to approve or reject at the 
polls any ordinance submitted by the council to 
the voters or any ordinance passed by the council 

The recent case of In Re Certain Petitions Etc., 

381 A.2d 1217 (N.J. 1977), reiterated earlier decisions and 

held that "any ordinance" does not mean "all ordinances", 

but means any ordinance except such as to which contrary 

legis+ative purpose may be discerned, whether, express or 

implied. 

In another New Jersey decision, the Superior Court 

in Spijrta Township v. Spillane, 125 ~.J.Super. 519, 312 A.2d 

154, Certif .denied 64 N.J. 493, 317 A.2d 706 (1974), held 

that municipal budget ordinances were not subject to popular 

refer$ndum, since they were matters of administrative determination. 

In the 1977 Colorado case of City of Aurora v. 

Zwerdlinger the city charter provided that the referendum 

power applied to "all ordinances" except four listed exemptions. 

Although the petitioners contended that this language would 

allow a referendum on the proposed raise in rates and charges 

for city water the court held that "references in municipal 
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·charters to 'all ordinances' have generally been interpreted 

as meaning only ordinances which are legislative in character". 

Id. at p. 1076. 

The submission of tax assessment and levying 

ordinances to initiative or referendum election proceedings 

has baen specifically considered by the courts. In the 

Califdrnia case of Dare v. !iakeport City Counci1:_, 91 Cal.Rptr. 

124, 12 Cal.App.2d 864 (1970), the city's power to assess 

and collect taxes, as authorized by the state Constitution, 

was challenged by a petition seeking a referendum to amend a 

municipal ordinance on certain sewer tax rates. The Court 

noted that the constitution empowered the municipality to 

"levy 'taxes", levying including both assessment, which is 

the a~certainment and adjusting of shares respectively to be 

contributed by persons, and also the collection of the 

taxes. The taxing function of the city council was deemed 

administrative in nature and the court cited authority f6r 

its denial of the referendum process in tax matters. Geiger 

v. Bd. of Supervisors of Butte County, 48 cal.2d 832, 313 

P.2d 545 (Cal.Sup.Ct. 1957); Hunt v. Mayor and Council of 

Riverside, 31 Cal.2d 619, 191 P.2d 426 (1948). The Court in 

the Da.re opinion, supra, emphasized that the use of the term 

referendum is in a generic context and ''although the authorities 

deal generally with referendum powers, it is also the law 

that the in{~iative process does not lie with respect to 
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·statutes and ordinance 'providing for tax levies'". Dare, 

supra, at p. 126. 

In the 11unt case, supra, at p. 14 , the city 

council had adopted a city sales tax and the court ruled 

that municipal referendum powers cannot affect ordinances 

authorizing tax levies. The council had the duty and responsibility, 

under the charter of the City of Riverside, to fix by ordinance 

the amount of money necessary to be raised upon the taxable 

property of the city, and to assess and collect such amounts from 

the c~tizens. The holding noted that: 

the ~harter in its present form cannot 
reasonably be construed as contemplating 
that Council, in making up the city budget 
and in levying permissible taxes to assist 
in providing necessary city revenue, should 
be hampered by the uncertainty and delay 
of referendum proceedings. Id. at p. 432. 

The fact that tax ordinances have repeatedly been clas-

sif ied as administrative actions of governing bodies and thus not 

referable should not be construed t6 mean that those same or-

dinances can be the subject of initiative elections. A lodging 

tax ordinance was the subject of an initiative petition in the 

case 6f Myers v. City Council of Pismo Beach, 241 Cal.App.2d 237, 

50 Cal.Rptr. 402 (1967). City coun9il refused to consider the 

citizen petition and the California District Court of Appeals 

noted: 

(1) A proposed initiative ordinance cannot 
be used as an indirect or backhand technique 
t~ invoke the referendum process against a 
tax ordinance ..•. The.electors of Pismo Beach 
have no referendum power when it comes to 
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repealing il tax ordinance. That which the 
electors huvc no power to do directly, they 
obviously cannot do indirectly. 

(2) Such ~ proposed initiative ordinance, 
even if approved by a vote of the electors, 
cannot be used as a means of tying the hands 
of the city council and depriving it of the right 
and duty to exercise its discretionary power in a 
taxation matter. Id. at pp. 243-244, SO Cal.Rptr. 
at p. 406. 

In specific reference to the government of municipalities 

the supporting rationale for drawing a distinction between referable 

and non-referable ordinances, the court in Carson v. Oxenhandler, 

334 S.W.2d 394 (Mo.Ct.App. 1960) stated: 

The rule that only acts legislative in nature 
are subject to referendum is particulary ap­
plicable in the field of municipal corporations. 
The legislative body of a municipality, whether 
it be designated a city council, board of alder­
man, or otherwise, is frequently called upon 
to act in an administrative as well as a 
legislative capacity by the passage of or­
dinances and resolutions. From an early date 
in the history of the right of referendum, it 
has been recognized that to subject to referendum 
any ordinance adopted by a city council, whether 
administrative or legislative, could result in 
chaos and the bringing of the machinery of 
government to a halt ... Id. at p. 399. 

In any government, there must be areas which are reserved 

for the judgment and knowledge of the elected officials and an 

essential £unction of a governing body is the management of the 

financial affairs_of q1e city. Such responsibility involves the 

fixing of a budget to be used as the basis for determining the.amount 

and rate of taxes to be levied. Geiger, supra, at p. 14. To say . ~. 
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that administrative determinations are subject to referendum 

would plµce municipal governments in a straight jacket and make 

it impossible for the city's officers to carry out the public's 

business and cases dealing wifh the question of whether a city 

budget is a legislative or administrative function shows that 

such action has been uniformly held to be administrative. Denman 

v. Quin, supra, State ex rel. Keefe v. St. Petersburg, 106 Fla. 

742, 144 So. 313, 145 So. 175 (Fla.Sup.Ct. 1933); Keigley v. 

Bench, ~7 Utah 69, 89 P.2d 480 (Utah Sup.Ct. 1939). 

In State ex rel. Keefe, supra, it was held that referendum 

provisions did not apply to appropriation ordinances because 

matters of financial management were pecularily within the special 

knowledge of municipal officials. The Court said: 

Matters of financial management, while 
legislative in their characte~, are such as 
are impliedly, if not expressly required by the 
charter to be dealt with by the city's respon­
sible officials ~ith knowledge of the possible 
resources of the city, and the necessities re­
quired to be met through the exercise of the 
delegated power of taxation. Id. at p. 176. 

The appropriation ordinances which were being challenged 

were held to be administrative actions of the city governing body, 

such measures, "required by law to be adopted at stated intervals, 

for the :purpose of mukinq effective the stntutory bud~1ct system of· 

finances prcscri.bc<l IJy. the city's fundu.mcntu.l law." Id. at p. 175. 

Further, the legislative function test of permanency_ 

previously se~.forth by McQuillin and other authority is not met by 
I 
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the budget in the Cuprowski case and the Court so held, stating: 

A city's budget can only be fi~cd at a certain 
amount for a comparatively short length of 
time; hence, the conclusion is evident that a 
city's budget is an administrative rather than 
a legislative act. Id. at p. 880. 

As a preface to its decision concerning the issuance of certain 

bonds, the court in Lawrence v. Schrof, 392 A.2d 1243, 162 N.J.Super. 

375 (1978) conclusively stated that ''the preparation, approval and 

adoption of a municipal budget on an annual basis is administrative 

in character" and not subject to the referendum procedure. 

The court further noted that the consensus of judicial 

opinions throughout the United States on this question is that the 

preparation, approval and adoption of a municipal budget is adminis-

trative in nature and that to permit the electorate to veto or re-

call a city budget affecting the fiscal affairs of the city would 

result in chaos. Cuprowski, supra, at p. 880. 

Where there is a clear directive in the law providing for 

initiative or referendum in budgetary matters, such voting must 

be held, Spencer v. Alhambra, 44 Cal.App.2d 75, 111 P.2d 910 (Cal.D. 

Ct.App. ;I.941): 

But in the absence of such clear, positive and 
unambigious mandate by the legislative, the majority 
view is that appropriations and budgetary ordinances 
or resolutions are not subject to initiative and 
referendum. Id. at p. 880. 

Also noted i~ the California Supreme Court decision in 

Simpson v. llitc, 36 Cal.2d 125, 134; 222 P.2d 225, 230 (1950): 

The initiative or referendum is not applicable 
where the inevitable effect would be greatly 
to impair or wholly destroy the efficiency 
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of some other governmental power, the practical 
application of which is essential. * * * The 
taxing power 'is probably the most vital and 
essential.attribute of the government'. Id. 
at p. 127 ·(Watchtower Bible and Tract Soc-.-v. 
County of L.A., 30 Cal.2d 426, 429, 182 P.2d 
178, 180) 1955. 

The courts weigh the rights of citizens to invoke the 

initiative or referendum processes against the burden which such 

actions place on the local governing bodies. 

A rule that the city's decision is subject 
to initiative or referendum if it is legis­
lative in nature and is not so subject if 
administrative in nature is based on the 
premise that to allow the initiative or 
ref eren<lum to be invoked to annul or delay 
executive or administrative conduct would 
destroy the efficiency necessa~y to the suc­
cessful administration of a city's business 
affairs. Duran v. Cassidy, 28 Cal.App.2d 
574, 104 Cal.Rptr. 793, 798 (1972); Friends 
of Mt. Diablo v. County of Contra Costa, 72 
Cal.App.2d 1006, 139 Cal.Rptr. 469 (1977). 

The authorities of taxation, budgeting and financial appro-

priations lie with the City Manager and City Council, as expressly 

stated in the Norfolk City Charter provisions set forth previously 

in this discussion. 

In addition to the general operational expenses which the 

City must consider in formulating its annual budget and in determin-

ing the tax rate necessary to finance that budget, the City must 

annually assess and co,llect such real property taxes as are necessary 

to meet all municipal bond obligations. Once such bonds have been 

issued, principal and interest payments come due on the City's bonds 
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on a yearly basis and city officials must make administrative 

determinations in order to fund such payments. 

City Charter §86 authorizes City Council to approve the 

issuance of bonds, pledging the full faith and credit of the City 

to the payment of the obligations undertaken on account of such 

bonds. 

The instru.ments which evidence the three most recent 

general improvement bonds issued by the City (1969, 1972 and 1977) 

carry the following language on the face of the bond: 

The faith and credit of the City are hereby pledged 
to the punctual payment of the principal of and the 
interest on this bond in accordance with its terms. 

The legal opinion of the City's bond counsel which is 

also included on the 1969 and 1977 instruments states: 

In our opinion the bonds are valid and legally binding 
general obligations of the City and the City is author­
ized and required by law to levy on all real property 
taxable by the City such ad valorem taxes as may be 
necessary to pay the bonds and the interest thereon 
without limitation as to rate or amount .•.. 

The 1972 bond contained the above language but injected 

the phrase "unless paid from other sources" before noting that the 

source of payment would most usually be the real property taxes 

levied by the City. Reference to another source of payment appears 

only in the 1972 issue and all bond instruments issued before and 

after that of 1972 require the payment of the City's obligatiori to 

be made from real property tax revenue. 
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The City is contractually bound to meet all obligations 

undertaken in regard to its General Improvement bond issues. The 
. 

1972 bond language which referred to "other sources of payment" 

for bond obligations had not appeared on a bond previous to 1972 

and has not appeared since that issue. It is clear, then, that the 

City must determine an annual real estate tax rate and assess and 

collect such taxes as will enable it to make principal and interest 

payments as they are due on all municipal bonds. Any attempt by 

the electorate to set real estate tax rates at a level below that 

which the Council has determined is necessary to meet the City's con-

tractual obligations would seriously impair or preclude the City 

from meeting these obligations to which it has pledged its full 

faith and credit. 

The ascertaining and meeting of the city's financial 

,/ 
obligations through taxation is an administrative action which 

necessarily follows the grant of the taxation authority and the 

nature of that function serves simply to implement the various 

policies which Council deems necessary on an annual basis.· The 

compilation of the budget is a process which requires a degree of 

skill and knowledge which is not possessed by the general public 

and city officials wust bear the burden of the details an<l study 

inherent in its preparation. It is not a matter which can, or 

should, be referred to the electorate for its composition. The 

printed budget •·and public hearings allow citizen comment but 
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the volume of the project does not lend itself to general popular 

review. The govern~ng body has been authorized to administer 

this function and a popular election on this matter is supported 

by neither law nor logic. 
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II. 1'HE INI'l'Il\'l'IVE l\ND HEFEHENDUM PHOCEDUHES OF 'l'IIE ----------------
NORFOLK CHl\HTER ARE SUPEHSEIJED AND REPEALED l3Y S'l'A'l'E LAW, 
\\THICH PROH.IBITS THE HOLDING OF AN INITIATIVE ELECTION. 

Section 24.1-165, Code of Virginia (1950), as amended 

in 1978, provides in pertinent part, that: 

:Notwithstanding any other provision of any law, 
or of the charter of any city or. town, to the 
contrary, no referendum shall be placed on the 
ballot, unless specifically authorized by 
statute, or municipal charter provisions of the 
cities of Newport News, Virginia Beach and 
Fairfax existing January one, nineteen hundred 
seventy-five, or, in the case of a referendum 
to authorize the issuance of bonds of a city or 
town, by statute or by the charter of such city 
or town. (Emphasis supplied.) 

Enacted later in time than Sections 30 through 32, inclusive, 

of the Norfolk Charter of 1918, which sections provide for the 

initiative process, this general law supersedes and effectively 

repeals these Charter provisions, thereby prohibiting any 

initiative election ordered held thereunder. 

It is well settled in Virginia that the negative 

phraseology, "notwithstanding any other provision of law, or of 

the charter of any city or town, to the contrary ... ," recognizes 

the existence of Charter provisions which conflict with the 

substance of the general law prefaced by such language and 

indica tcs, in term~; c lcar un<l unrnis takablc, u leg isl<.i ti vc in tent 

to repeal these conflicting provisions. See Commonwealth v. 

Sanderson, 170 va. 33, 39 (1938). This interpretation is fully 
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consonant with the rule of statutory construction which, while 

deferential to special acts embracing the same subject matter as 

the general law, holds that the later general impliedly repeals 

the earlier special where negative words are used, or where the 

statutes are manifestly inconsistent. Scott v. Lichford, 164 Va. 

419, 423 {1935). Inasmuch as the term ."referendum," as used 

in Virginia Code §24.1-165, is intended to embrace both 

initiative and referendum elections, the initiative procedures 

of the City's Charter are clearly provisions contrary to the 

general law prohibiting same. 

The term "referendum" is not statutorily defined in 

Title 24.1 of the Virginia Code, but is, it is respectfully 

submitted, intended as a generic description of any elect.ion 

for which a sense of the people 011 a local issue is taken. 

The Attorney General, in interpreting Virginia Code §24.1-165, 

has consistently employed this definition. See Opinions of the 

Attorney General {1976-77), p. 73; {1974-75), p. 161. This 

definition comports with the common meaning ascribed to the 

·ward "referendum." In the construction of statutes, words should 

be given their natural and ordinary meaning unless from the 

statute itself it plainly appears that the legislature intended 

otherwise. Franklin & P. Ry. Co. v. Shoemaker, 156 Va. 619, 

623 (1931); llurrison v.· Wissler, 98 Va. 597 (1900); Mccarron 

v. Commonwealth, 169 Va. 338 (1937). A contrary intendment, 

'.· 
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which would permit an initiative but not a referendum election, 

would, however, defeat the object of the law, which is to 

foreclose the possibility of popular votes on local issues absent 

specific statutory authority or that conferred by the charters of 

only three cities (Norfolk will become the fourth after July 1, 

1979). The electors of a municipality could thus accomplish 

indirectly through the initi.:itive wh<Jt they cannot do directly 

through the referendum, i.e., determine a local issue by popular 

vote. See Myers v. City Council of Pismo Beach, 50 Cal.Rpt~. 

402, 406 (1967) [Where voters have no referendum power to 

repeal tax ordinance, they cannot invoke initiative process as 

indirect or backhand technique. "That whicl1 the electors have 

no power to do directly, they obviously cannot do indirectly."] 

Cf. Dare v. Lakeport City Council, 91 Cal.Rptr. 124 (1970). 

That the word "referendum" is used generically to 

include "initiative" finds support in Whitehead v. H & C 

DeveloprneDt Corporation, 204 Va. 144 (1963), in which the Virginia 

. Supreme Cburt, in passing on the legality of the initiative election, 

drew no clear lines of distinction between the initiative and 

referendum. In Whitehead, the Supreme Court framed the issue on 

appeal as " ... whether a certain proposed ordinance is within the 

uuthority of tile .in.i Liativc and rcfcrt)ncJurn provisions of section 

1, chapter 10 of the cJi.:irter of Portsmouth .... 0 204 Va. 145. 

Section 1, Chapter 10 of said Charter (Acts of Assembly, 

1918, Chapter .69, pages 123, et seq.), provided only for the 
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initiative, and not for th2 refeqmdum which was provided elsewhere 

in.the Charter: 

The initiative--Any proposed ordinance or the 
question of the repeal of an existing ordi­
nance may be submitted to the council of said 
city by petition signed by the qualified 
electors of the city equal in number to the 
percentage hereinafter required ...• 
(Emphasis supplied.) 

The provisio11s which followed in the Portsmouth Charter described 

the procedure by which the petition was to be filed, and that the 

City Council must either pass the proposed ordinance without altera-

tion within ten days or call a special election within a certain 

time after failing to pass it. These provisions are essentially 

similar to the initiative provisions of the Norfolk Charter, except 

that in Norfolk the court calls and fixes the date of election. 

In granting an injunction forbidding the Electoral Board 

and the City from conducting a special election called by the 

Council when it failed to pass the proposed ordinance, the trial 

court held that the elector's proposed ordinance "is of an adminis-

trative and not of a legislative nature, and is not, therefore, sub-

ject to referendum under chapter 10, §1 of the charter of the city." 

204 Va. 148. On appeal, the Supreme Court affirmed on this basis. 

In spite of the separate Portsmouth Charter provisions on initiative 

and referendum, the Court used the word "referendum" to characterize 

the end result of each: an election to take the sense of the voters 

on a local issue. 
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This definition of "referendum" finds further support in 

Section 24.1-1, Code of Virginia (1950). There are three types of 

elections held in Virginia, and a referendum can only be considered 

as a special, not a general or primary, election. Special election 

is defil).ed by Section 24.1-1 (5) (c) as: 

... any election ... other than a.general or 
primary election ... to submit to tl~~alified 
voters a mcilsurc or proposition for adoption 
or rejection. (Emphasis supplied.) 

This definition applies equally to the initiative and referendum. 

Both involve submission of a proposition to popular vote, and neither 

is therefore permitted under Section 24.1-165. 

Finally, at the 1979 session of the General Assembly, 

Section 24.1-165 was amended to grant the City of Norfolk exempt 

status from the referendum prohibition, effective July 1, 1979. 

Enactment of this legislation, supported by the Norfolk Tea Party, 

affirms the City's position that the initiative and referendum 

procedures are not available to the voters of the City of Norfolk 

until the effective date of this amendment. 
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III. TIIE CLERK FJ\ILED TO J\SCERTAIN J\ND CERTIFY Tlll\T THE. 
SIGNI\TURES ON 'l'IIE PETI'l'IONS FILED 13Y 'l'lIE NORFOLK 'rr·:l\ PJ\RTY WERE 
OFQUALIFIED VO'l'ERs-;-.i\Slfi:iQU:iREDBY NORFOLK CI'l'Y CHJ\R'l'ER SECTION 
32. 

Section 32 of the Charter of the City of Norfolk requires 

that within ten days following the filing of a petition for election, 

the Clerk of the Court shall ascertain and certify thereon whether 

or not the required number of qualified voters have signed the 

petition. The function of the Clerk in the process of certification 

of an initiative or referendum petition would be to inspect the 

petition, passing on its sufficiency by noting those persons whom 

he has determined to be qualified voters and by excluding the 

names of unqualified persons. The Clerk then certifies or 

refuses to certify the petition as proper for its intended 

purpose. 5 McQuillin, Mun.Corps., §16.65 (1969). 

The General Registrar of voters in the City of Norfolk 

is required, under Va. Code §24.1-46, to: 

of the 

for all 

taining 

(3) Maintain true and accurate separate books 
containing the names of registered voters in 
alphabetical order for each election district 
within his jurisdiction and make them available 
for all elections in such districts. 

In accordance with this requirement, the General Registrar 

City compiles such books in order that they would be available 

inspections or uses which may be necessary. 

'l'hc Petition for Election, accompanied by the forms con-

the signatures of more than 10,000 persons, was filed with 

the Clerk of the Circuit Court on March 26, 1979. In a letter 
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dated the same day an<l addressed to the Judges of the Circuit Court, 

the Clerk stated that he had personally· examined the attached 

petitions filed for the Petitioners and he presumed that there 

were a sufficient number of signatures of qualified voters. The 

Clerk's certification is facially invalid since the presumption 

of City Charter Section 44 that those persons signing the petition 

wer~ qualified voters is no longer a valid means of certification 

by the Clerk. Charter Section 44 judges the qualifications of 

voters in terms of poll tax payments and such taxes are now illegal 

and uncollectible. 

Because of the existence and availability of voter 

registration rolls, the Clerk could have complied with the 

requirements of Charter Section 32 by examining the petitions 

and the lists of qualified voters within ten days following 

the filing of the election petition. 'I'he fact that the Clerk 

stated in his letter of March 26th that he only presumed the 

signatures to be those of qualified voters clearly evidences 

his reliance on Charter Section 44 which makes such a presumption 

sufficient in light of poll tax records. Inasmuch as such 

taxes and records are no longer in existence, a certification 

based on Charter Section 44 is facially invalid and cannot be 

considered sufficient for purposes of the required certification. 

The Clerk~ then, has failed to ascertain and certify the voter 

quali fic.:l t.i.on of pc~rsons whose ;,i~nu. turcs a.ppe<.ir on the clec tion 

petitions filed by the Norfolk Tea Party and ~ince the presentation 

of a certified ··petition is required as a condition precedent to the 
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I 
I 

calling bf a special election, tlicre is no power for the court 
I 

to act· where the Clerk has failed to properly examine the 
I 

. I . signatures of the petition submitted. 
i 
I 
! 

I 
I 
I 
I 
I 

.--·---
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IV. THE TIME PERIODS WI'fIIIN WIJICII SAID ELECTION Ml\Y BE HELD 
ARE GOVERNED BY STl\'l'E LAW, WIIICII PROIIIBITS 'l'IIE HOLDING OF SAID • 
ELECTION iAS ORDERED 13Y 'l'llIS COUR'l'. 

Even assuming arguendo the legality of holding an 

initiati~e election, the time period within which it may be held 

is governed by general law, Section 24.1-165, Code of Virginia 

(1950), and not by Section 32 of the Norfolk Charter. Section 32 

requires that "any such election shall be held not less than 

thirty nor more than sixty days after the date of the entering of 

said order.'' Pursuant thereto, this Court ordered on March 27, 

1979, that the initiative election be held on May 15, 1979, 

clearly within the time limits prescribed by the Charter. Vir-

' 
ginia Come §24.1-165 provides in pertinent part, however, that: 

I 

Whenever any question or proposition is to be 
submitted to the electors of any county, city 

1 
or town, or any referendum is ordered, the 
election on such question, proposition or 
referendum whether it be at a regular or special 
election shall be held as provided herein. Any 
order calling a special election shall be entered 
and the election held within a reasonable period 
of time subsequent to the receipt of the request 
for such special election if such request is 
found to be in proper order. No such special 
election shall be held unless it shall have been 
ordered at least sixty days prior to the date 
for which it is called. No such special election 
shall be held within the sixty days prior to a 
general or primary election. No referendum shall 
be held on the same day as a primary election . 
(Emphasis supplied.) 

This general '1aw is clearly broud enough to cover the 

holding of an initiative election, ~n<l the time periods provide~. 

therein for hol~ing same supersede and repeal those provided in 

Section 
I 
132 

I 
i 
I 

of the Charter. The initiative election scheduled for 
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May 15, 1979 is by c.lefiniticm a !;pccial election, see Virginia 

Code §24.1-1(5) (c), held for the purpose of submitting to Norfolk 

voters a proposed ordinance for adoption or rejection, and 

falls squarely withih the above-quoted section as a'' ... question 

or propo1sition ... to be submitted to the electors ... " of the City 

of Norfolk. Therefore, since the initiative election has not 

been ordered held "at least sixty days prior to the date for 

which it is called," us required by Section 24.l-1G5, it cannot 

be held 'On May 15, 1979. Moreover, since a primary election is 

to be. held on June 12, 1979, the initiative election cannot be 

ordered held within 60 days prior to said primary election. 

Section 24.1-165. 

Inasmuch as the above-quoted provisions of general law, 

Section 24.1-165, do not contain language expressly repealing 

Charter Section 32, if this latter special act is to be repealed, 

it is by implication. While repeal by implication is not favored, 

if inevitable, it is as effective as an express statutory mandate. 

Berrus ~atch Co. v. Kirsch, 198 Va. 94, 99 (1956). Implied 

repeal occurs in either of two ways. First, it is accomplished 

where ~he statutes cover the same subject matter and are irrecon-

Q cilably: repugnant. Chambers v. City of Roanoke, 114 V?-. 766, ·768 

>- (1913). The rule is described in Commonwealth v. Sanderson, 
...... 
u supra, 170 VQ. al 39: 
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While as a general rule the repeal of a statute 
is not favored, it is clearly recognized by all 
authorities that such a repeal is called for 
where there is a substantial conflict between 

' the two statutes being considered, and the sub­
ject matter of the first statute is fully covered 
by the second. 

Consistent therewith, while laws existing for the 

benefit Of particular municipalities are ordinarily not repealed 

by general laws relating to the same subject matter, the general 

law will1 however, repeal an earlier speci.al act, where the pro-
i 

visions of the general are manifestly inconsistent with those of 

the special. Scott v. Lichford, supra, 164 Va. at 423; South 

& Western Ry. Co. v. Commonwealth, 104 Va. 314, 321-322 (1905). 

Secondly, an earlier statute may be impliedly repealed 

by a subsequent enactment which in itself comprehends the entire 
. I 

subject bf the earlier, and is intended, by its very comprehen-

siveness, as a substitute for all prior acts respecting the same 

subject matter. Sutherland (4th ed.), Statutory Construction, 
I 

§23.13, p. 238; 82 C.J.S., Statutes, §§290, 292. This rule, as 

applied in Virginia, is best stated in American Cynamid Co. v. 

I 
Commonwealth, 187 Va. 831, 841-842 (1948): 

Repeal by implication is not favored .•.. 
But if a later statute -does not by its terms 
or by necessary implication repeal entirely 
a former one in pari materia, yet if it 
clearly appears ti1at the later statute was 
intended to furnish the only rule to govern 
a particular case, it rcpe.:ils the former to 
that extent. l\nd in dccT<lTng-that ql"wstion 
"tJ1c occasiori and rcaf;On of the enactment, 
the letter of the act, the context anc.1 
spirit of the act, the subject matter and 
the provisions of the act, all have to be 
considered." (Emphasis supplied.) 
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See also, an earlier statement of this principle of statutory 

construction in Somers v. Conunonwealth, supra, 97 Va. at 761: 

But where a later statute was plainly intended 
to embrace the whole subject to which it 
refers, and Lo be wholly substituted for all 
former sttitutes on the same subject, it must 
be held to be a legislative declaration that 
whatever is embraced in it shall prevail, and 
whatever is excluded is discarded and re­
pealed. 

See also, School Board v. Town of Herndon, 194 Va. 810 (1953) i 

City of Petersburg v. General Baking Co., Inc., 170 Va. 303 

(1938). 

Applying the foregoing principles of law, it is clear 

that the requirement of Virginia Code §24.1-165 that an initiative 

election. be held at least sixty days after entry of the election 

order is manifestly contrary to the requirement in Charter §32 

that said election be held not less than thirty nor more than sixty 

days after said order is entered. While Charter §32 permits the 

election to be held less than sixty days after having been ordered, 

Virginia Code §24.1-165, enacted last in time, clearly does not 

permit such a result. To the extent, then, that the time frame 

provided in Charter §32 conflicts with that of Virginia Code 

§24.1-165, it is impliedly repealed. 

Moreover, it is submitted that Virginia Code §24.1-165 

is intended by the Legislature to furnish the only rule to govern 

the holding of special elections, of which the initiative is 

included. First, the language of the law itself is persuasive: 

Whenever any question or proposition is to 
be submitted to the electors of any county, 
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city or town, or any referendum is ordered, 
the clection ..• shall be held as provided 
herein.... (Emphasis supplied.) 

No qualification prefaces this legislative declaration; it 

clearly applies to all such elections. Secondly, the language 

of the act as a whole contemplates that Section 24.1-165 provide 

the only rule respecting the time periods within which an initiative 

election fuay be held. Taken as a whole, the language of this 

general law indicates a legislative intent to provide for uni-

formity in the holding of all special elections of this kind. 

The statute recognizes the potential for interference with 

statewide general and primary elections ~aused by the separate and 

conflicting Charter provisions of the various localities. The 

possibility of sudh a result in the case at bar compels this 

construction of Section 24.1-165. Moreover, that uniformity is 

intended by the provisions of this general law finds further 

support in Section 24.1-19. That Section provides that the State 

Board of Elections is charged with supervising and cooperating 

·the work of the local electoral boards to obtain uniformity and 

legality in all elections, and the Board is authorized to file 

either writs of mandamus or prohibition to effectuate this purpose. 

Therefore, to hold the election on May 15, 1979 would 

be violative of the Scc±ion 24.1-165 mandate that such election 

be ordered held at least sixty days prior to the date for which 

it is called, inasmuch as only forty-nine days will have elapsed 

since entry of the election order, and, as a primary election 
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will be held on June 12, 1979, wou·ld also violate the require-

rnent that no initiative election be held within sixty days prior 

to a primary election will also be violated by the holding of the 

initiative election. 
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V. ~HE PROPOSED ORDINANCE IS FATALLY DEFECTIVE IN THAT 
IT DOES NOT CONTAIN A TITLE AS REQUIRED BY THE CHARTER. 

Section 14· of the Norfolk Charter of 1918 provides 

in pertinent part that: 

Sec. 14. Legislative procedure. 

Except in dealing with operations of par­
liamentary procedure the council shall 
act only by ordinance or resolution which 
shall be introduced in writing and all 
ordinances ... shall be confined to one 
subject, which shall be clearly expressed 
in the title. (Emphasis supplied.) 

It is clear that this Charter provision, which is 

State law, requires all ordinances to have a title. In the 

context of the initiative election, this requirement of a title 

extends to the proposed ordinance, inasmuch as the petition 

for election under Charter §32 must "contain the proposed or-

dinanc~ in full in the form in which it is proposed to submit 

the same to the electors," and unless the proposed ordinance 

contains a sufficient title it is not a valid ordinance. This 

rule is further expressed in Section 33 of the Charter, which 

states that: 

The ballots used when voting upon any such 
proposed ordinance shall state the title 
of the ordinance to be voted on ..•• (Emphasis 
supplied.) 

Where the lirw require~ on ordinance to have a title, 

the title is part of the ordinance, and an ordinance having 

no title whatever or having an insufficient title is void. 

5 McQu~llin, Municipal Corporations (3rd Ed.), §16.16, pp. 152-

153; 13B Mich. Juris., Municipal Corporations, §58, p. 107. The 
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proposed ordinance of the Committee of Petitioners, which has 

been ordered submitted to popular vote on May 15, 1979, and which 

has been made part of the Court record, does not have the 

required title, and ~s therefore fatally defective as a matter 

of law. As such, it cannot be properly placed on the ballot 

by title as mandated by Section 33 of the Charter, and therefore 

cannot be legally adopted by the voters. 

CONCLUSION 

For the foregoing reasons, the ·City of Norfolk respect-

fully submits that the Order for Special Election should be 

vacate~, and that a determination be made by this Court that 

the said initiative election cannot be held as a matter of law. 

Philip R. Trapani 
City Attorney 

R. Barrow Blackwell 
Assistant City l\ttorncy 

Mary L. G. Ncxscn 
Assistant City J\tto:i:ncy 

Room 908, City llu.11 nuil<ling 
Norfolk. Virginia 23501 

Of counsel for,. the City of Norfolk 
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/ L;;;t/i' )itf;Jrr11{ 

Philip R. Trapani 
City Attorney 
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§ 2 Tm; CllAltTElt 

Norfolk u~ai11st Norfolk Cu1111l.y; aml 1t ... m:1• s1111tliwanlly al1111~: sai•I 
corporate hu11111lary to lhe 1mint of hc1;in11i111~. The :ihovc ch•scril1c1I 
territory cont.aim; thirteen nnd fivc-tc11t.hs ( l:J.a) s1111arc 111ilc,s, more 

or less. 

Sec. 2. Powers of the city. 

In mltlilion lo lhe 11owcrs me11tio11ed in the prcceili11g sec­

tion the said city shall ha\'l! power: 
(I) To raise annually liy taxes an<l assessments hi i,;aid 

city such sums of Jlll)lley a::; lhc couucil hereinafter provided 
for shall deem necessary for the i1uq1oses or said cil.y, and i11 
such n1:1m1ct· as saicl council shall d1!L'lll c•x11c1lie11l, in accord­
ance with the Cot1slilutio11 and laws or this state :11111 of the 
Uni led ~lalt's; pro\·i1kd, ho\\'L'Yl'l', t hal it shall im1msc 110 lax 

on the bonds of said dl.y. 
(2) To impos1~ sp1•cial or local assl'ssnw11ts for lo1·al im-

provements and enforce paynwnl l11crcof; suhjccl, howe\'er, 
to such limitalious prescril11~d hy llw Co11slil.11lio11 of Virginia 
ns may he in fon·e al the lime of the imp11siliu11 of such s1w-

. cial or lol'al as:o;essmcnts. 
(:~) ~ulijel'l l.o tile provil.;ions of the Couslilnlion of Vir-

ginia and of st~clio11 Hli or this Ch:1rlcr, lo conlrnct ckl.Jts, 
borrow 11101H~Y a111l make ancl issue cviclcuce of inckbleclness. 

('1) 'l'o l'xpernl th1· mo11l'~· of tlw dly for all lawful pnr-

pos1•s. 
(5) To at'.l(t1ire l>y pu1·chasl~, gifl, d1•Yist', c:n111kmnalion or 

othcnvise, proJll'rly, n·al or p1!rso11:tl, or any c•stah• or inler­
esl therein, withill or wilho11I lhc city 01· st:ile a111l for an~' 
of lhc 111ir111is1~s of ll11~ l'ity; and lo hold, hnprm'l', s1•ll, ka:·w, 
morti•::WI', plc•clge lll' ot herw isl' d ispos1• or I he~ sa lllC' or :111y 

1rnrl. I h1•n•1.1f. 
(Ii) To m·quire, i11 any lawf11l 111:111111'1', for I.he p111·pose or 

cncouraJrillJ~ L'11111llH't'l'1' a111l 111:11111fad11rt', 1:1111ls wit.hill a111I 
without till' di~· 11ol l'Xl'.1~l·1li11g- a\. :Ill~' cHH' ti11w li\'c' llmnsancl 
ncrcs in the ag-g-rC'g-al.e, and from lime lo t.imc• lo sl'll or ll•asl' 
the same or n11y 1iarl tlll'r<'of fm· imlustrial or commercial 

·uses ancl purposes. 
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§ 13 NORFOl.1<. CITY Coi>E 

thereof at nil r1~a£irnhlc limes.I' (Ads l!l18, 
' I 

Ads l!lf>~. d1. 2!1!1, ~p: ;:r,:1; Ads ·l!Hi·I, l'l1. ~·I; 
tRK.) , . 

§ 14 

l'h. :11. J>. ·10; 
,.\d~ l !Hiti, ch. 

l·.'dit.111·';; 1111/1·.· -Ads I !•i•:.l, 1'11. :.i:w, I'· :lfi:I, aclrl1•rl I h1~ pro\'i:;ion n•la­
li\•c lo clispPllsi11g wit.h 1111y or t.hc n·1~11lar 111cet.i111:s cl11ri11g Lhc months 
or ,July a11il All1!'.11Sl or :111y year. Ad.s J!lli•I, ch. :!·I, provided I.he lime 
nml dal.o for tlu• Ii rst 111edi111!'. follnwin1~ the• l"t'l!llla r 1111111i1•i pa I c•h-cl i•'ll 
wh1•11 the lirst <lay or SC'pk111hc·1· f:tlli; Oil n ::>at11rcla~" 811111lay Ol' J\lonclay. 
Ads l!li><i, ch. 18~, chanl!'.<'cl I.ht• pro\'ision n·lalivc~ lo clis1w11sin1r with 
n11y of tlll' 1·1•guhu mccling·s <luring the 1110111.hs of .July :incl Augui;t. 

Sec. 13. Penalty for absence. 
For each ahsencc of a coimcilmnn from a rcg-111:1 r meeting 

of I.he co1111cil, eX<'l1pt where s11d1 ahs1•111·e is oc·1:asio1wd or 
rcq11ired hy cit.y h11si111•ss, skluwss, ot' other 1111avoidahlc cause, 
in which 1·ase the absenl'c of s11d1 cnt11wil111a11 may h1! <•x1·11se<l 
by a two-lhirds vole of I.he co1111cil, Uren~ Rliall h<' dc1l11clc1l 
from his pay a sum equal lo two 11er <'ent.11111 of his annual 
sala1·y. AIJsmrcc from live c1111sl'Ct1live rci~11la1· 1111·eti111~s sh:dl 
operate lo vacalc l.lw scat of a nwruher, 1111lcss his alisencc is 
cxcww<I by a co1111cil rcsolulion sellin).!' forlh the reason there­
of, :u11l <.•11lcre<I upon the journal. (Ac! s 1!)18, l'h. :~ 11, p. •10; 
Ads Hl2Ci, ch. 2K!I, 11. fiOli; Ad.~ 1 !lf> 1I, dr. 72, p. 7!i.) 

J-:tli/01":1 1111fl'. -··Ads J!l:.l<;, ch. :.!8!1, p. f,(Hi, inH•rlcd the 1·xcq1lion in the 
first so11f.c11e:c or I.his section. Acts J!l!i·1, l'11. 7:!, 11. 7!i, clianl!·l·tl the vote 
re<1uin~I for excusing a co11nci1111an for ahs1•111·<' from a 1·1~1!11lar l'o11ncil 
nwul.in~ from :i four-liflhs vnle lo a l.wo-thinls \'1•1!•. 

Sec. 14. Lcgislot ivc procedure. 

l~xl·epl in tlcali111~ wil.h questions of parli:inwnl:irr proce­
cl11n! l.ltP <·0111wil 1-lliall :i1·l only hy onli11:111t'I! or n•sol11Lio11 
whi1·h shall 111! i11lrmh11·1!d in wril.i111~ :111<1 :ill onli11:1111·es <'Xl'epl 
ord i 11a rwc:i 111:1Iii111~ appropria I ions, m· a11 lh11rizi llJ~ 111!' 1·011-

l.ral'l.illJ~ of i111ll'hl1•dm•ss 01· i:-;:rna111.·1• of honds or other cvi­
dc11ces of <lehl., sliall he co111i11ed to one sub.i<'l.'t, whil'h shall be 
clcal'ly cxpn~ss~d in the tillc. Onli11anecs mald111.! appropria-

. -tioti~ 01· a11t.horir.i111r t.hc t•o11t 1'al'li111! of ir11lehl<~l11Pss or lhc 
hisuatll'.l! of houtl:-; 111· ollwr ohli1~alio11s an1l approprialinJ,! the 
money t.o he l'aisc<l lht'n•hy tlhall be. t;onli11c1l to tho~<! s11bjccls 
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§ 14 THE CHARTER ~ 14 

rC'>-pedi\'cly. N nth i ng herci n f'hall he l'on::;lrued lo pn•n11 t the 
co11ncil from a11lhoriii11g in :11111 hy the same i1nlinancc lhe 
maki111~ or any OllC p11hlh.: improVl1t11cnl and I he iss\H~ of born!!'\ 

thcref or. 

The cnading t•lausc of ;t!l onlinanccR passccl by lhe coun<'il 
shall h<', "Hc' it orclaiiwd hy the C.outwil nf I.lit• City or Nor­
folk"; the <'nacting clause of all or11inanccR suhmille<l lo pop­
ular cl<'dion hy the initiativc shall h<•, "He it orilairll'cl hy the 
people of the City of Norfolk". No orclinancc, 1mless il he an 
cmen!e111·y 111e:1s11rc, shall he pass<'d until it h:1s h<'<'ll n~acl by 
its title al two regular nwdin1rs not l<'ss lh:111 one wc<'l< :1parl, 
01' the rcqllil'l·llll'lll or s11rh l'l':lding has IH'l'll disp1•11s1·cl with hy 
the aflirmat i\'l' \'Oil' of live or I he llll'llll11·1·s or llll! ('lllllll'il. No 
ordina11ee, section or suhscdion thereof, shall he re\'is<'cl or 
amended hy its title, Redion 1111mhcr or suh::;P!'lion 1111mhcr 
only, hut the new ordinance shall l'nntain the entire orcli­
nancc, seclio11 or s11hs1~cl ion, as n~visccl or :u1w111l<•1l. Th<' ay1~s 
an<l noc~s shall he taken upon the passag1~ of all onlin:rnces or 
n~solnlions and cnlcrc<l 11po11 llw jn11rnal of \lie procccclings 
of the colltH'il, and every ordi11:1111·c! or rcsol11t ion shall n~­
quir<\ on final passage, the :111inllativ1' \•ote of al h·asl four 
of the mr111l1et's. No member shall be excused from volitlJ.! 
(!XCCJ>l Oil matters illVO)\'iJli~ lhe COllSic\eralioll of his (1\\'ll OIJi­

eiaJ l'ond11d. or whl're his financial intcrcslR arc i1l\'olve11. 

In n11thoriiing- lhe maki11g- of any p11hlic iniprovemcnl, or 
the arq11isilio11 of real cRlak or any inll~n·st therein; or au­
thoriii11ir !hi' l'011tral'li111! of i111klit1·d11ess or the iss11a11re of 
ho11ds 01' nlJH' I' C'\'illl'lll'l'S ll f j 111 klill•1\il<'SS, (<'Xl'l'}'l f <'Ill pora ry 
lna11s in an\i1·ipa(io11 11r taX<'S Ill' l'l'\'1•n111•s or of 1111! sale of 
bonds lawf11JI~ a11l.horii1•d); 01· a11\1111riii111~ lhP sale• of any 
prop<'rly 01· ri1~hls in pro1wrl.y of \111! City or N11rfoll\, or 
i~ra11I in1~ an~· p11hlie 111 ilily fr:111chise, prh·ikgc, h~a~~ or riJ,!ht 
of any kind to use :my public properly or casenrcnl of any 
description or any renewal, :inw11cln1e11l or «~xlensin11 Uu~rcof, 
Uw l'OlllH:il shall act only hy ordi11alll'l~; prnvi1k1l, howe\'l'I', 
that after any such ordinance shall have lal<en effect., all suh-

Supp. #·1!1, !l-'i:! 
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1-\eqncnt prol·ec<lin}:!s incid1•ntal t.hen•lo and pn1"i1li11g for the 
l':ll'l"yi11~ 0111 or tlw p11rpt1~l'=' or ~lll'h ordi11:111n• m:iy, cxrept. as 
otherwise 1n·11vi11ell in this Charter, he l.ak1~11 hy resolution of 
the couucil. (Ads l !118, ch. :M, p. 40; Ads HHiO, ch. 428, p. 
8:!1 ; A els l!'l58, ch. 1 Hi, 11. 10:3; Acts l !>GG, ch. 5 t.) 

J.;1lito1·'s 1wtc.-This sect.inn was amended !Jy Al'l;s 1!150, ch. -128, Jl· 
821, hy which Uw l'ouncil was incn•ase•I from five m1•111liers t.o sev<'n 
1111•111h<'l'S, whkh mncnilnwnt. was mlifi<'d in the l!:<'lleral elcclion held 
Tuci;day, Novemlt1•r 7, J.!J!iO. 

l-'t1t·h net nm1•n1lt•d this se<'t.ion hy chan1!illl!: the :1llirnwt iv1• \'Ole. re-
1111in•1l f11r 1lisp1•11sini.r with two n•;uliill!S of an onlina111·e from four to 
fiv1~ :11111 hy d1anl!;in1~ the :1tlin11alive vole for the final passaire of 
onli11:1111Ts an1l n•solut.ions from thn•e lo four. 

Ad~; l!lf»l, d1. lla, p. 111:1, :11hlc1l the 11rovisio11 ns lo Lhc revision or 

an11•11d11w11l of s11h:<1'l~l.in11s. 
Ads l!llifi, 1'11. r,1 :ul<k1l the phrnse "hy ils Lille" in line seven of 

the s1•co111I paraj!;raph. 

Sec. 15. Effective dote of ordinances and resolutions. 

All onlinanceR an<l resolutions ])asse<l by the council shall 
he in effect from anti afler thirty <lays from the date of 
their passag-e; provi<le1l, however, that the rouncil may, by 
the aflirmative vote of five of its memhers, pass any ordinance 
or re~olulio11 to take effect at the time indicated therein, but 
every rneasm·c r1rovitling for t.hc sale or lease of city properly, 
111· 111aki111~ a 1~ra11l, n•11cwal or cxlcnsion of it franchise or 
other spedal privilc)!c, or regulating the rnte to be charged 
for its service hy any 1mblic utility, shall be in effect from 
ancl. after thirty days from the <late of its adoption. (Ads 
1918, ch. :M, 1>. '11 ; Acts H>!lO, ch. 1128, p. 822; A els l !Hili, ch. 

50; A els l !172, ch. 70G, § l.) . 
/~1litm"11 ·110/t'.---This 111·1•Lion \\"11!1 :1111cn1kd hy A els 1 !Ifill, ch. 428, J>. 

ll:.!:.!, hy whirh the <'Olllll'il was inrrNL!:'<'d from live m1•111l11•rs lo seven 
111,•mli1•1·s, which nm1•ml11w11l was rnt.ilit-il in t.lw i.:e11ernl 1•krlio11 hl'lt! 
'1'1ll'stla)', Nov1•111h1•1 'i, l!lf,O. ~11d1 111·t :u1w111l1•1I this lll't

0 li1111 h~· d1:i111~­
,!111.: u .. ~ :itlinnat.h•e vole 1·c11uin~tl for the 11ass11ge o( emergency ml!a­

su l'CS from foU I' lo five. 
Acts l!l<iti, ch. 60 substitule1\ t.he word "declared" for "defined" in 

SUllll· #43, 3-72 
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§ 30 THE CllAltl'Elt 

l N ITIA'l'lVE. 

Sec. 30. Petition. 

A11y pro11osc1l orc\inance or onlinant'l'S, including- onlinances 
for t.hc repl•al or amendment of an existing ordinance, may 
be submitted lo llw co1111dl by pcl.ilion siv:ncd by qualilicd 
yotcrs c.•qual in 11\tlllher to ll'n per l'f'lll of I he numhcr of elec­
tors who cast their \'ol«.'s at the la~~t prel'l•ding- rcv:ul:1r n1111iici-
11al clcl'tion for the eledin11 o[ co1111cillllc11. ~11ch pdilion 
:'h:tll l'olllain U1L' proposed onlinance in 1'1111, a11d sh:11l ha\·c 
a1ipc111led llll'rl'I o or \\Till t•11 l hen~on l he na11ws and :uld n•ss1•::1 
of at knst li\'c q11:ililicd \•olcrs, who shall In! oflicially 1·eg·anle1l 
a!i filing l\11! pdilion, :1111\ \\'ho shall co11slil 1111' a 1..·11m111illl'c 
of the 11elilioners for the p11rpos<'s hcrl'i11afkr slal1~1\. 

Sec. 31. Time of filing. 

All imper:-; comprising- lhc pclilion shall he assembled atl(l 
file1\ wilh lhc cily clerl<, as one instrument, within 011e h11n­
c\rcd allll twenty day~ from the dall~ of l111~ first siv:11al11rc 
thereon. and when so lill'1\ the clerk shall submit the sa1111~ lo 
the council at its next. regular rncl'linv:, a111I \ll'IJ\'ii-;ion shall he 
m:11lc fur 11uhlie lwarinv:::; upon lhe p1·oposc1l on\in:tlll't'. 

Sec. 32. Petition for election. 

The conneil shall at onl'c proc1'l!ll to consi1kr ~111'h pl'l.ilion 
nnd ::;hall take final adio11 tlien•on wilili11 thirl~' day:-; from 
the elate of the sul@issio11 t.lwreor. Ir the CO\lllCil rc,il·cls the 
proposed onlin:rnl'e, or passes it in a form clilforent from that 

,· 

set forth in the ·pclitio11, or fails to act tinally upon it within 
the linw i-;lal1!d, llH' 1:0111111iUec of llw pdil.io11ers may n•quire 
that it he i-;111i111il lt-1\ lo :1 v11lc of I 111• 1•\1·l·tors in its 11rigi11:1l 
fonn, or th:1I: ii. h1• s11lirnitkd lo a ,·nit- of 1111• 1•l1·clnrs wil.h 
any 111·01ms.-d 1•.h:t•ll':•·, :1ddili1111 or :11111•111ln11•11I, hy till' follo\\'­
in~ pro1·1•dlll'l!: ~aid ('llllllliil \l'l~ sh:11l Jll'l'Sl'llf l.o lht! d1·rk• of 
t.he corporal ion court of i-;ai1l <'ilY a pdil ion for s111·.h <'h'l'linn, 
ndclresscd le· i:;nill court a11<l sigtwd hy q11alilil'<l voters equal -
in number to lwcnly-tivl~ per cent of lhc n11mlt1!r of L•lecton1 
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\\'ho rast lh1•ir \·olt·s al 1h1• l:1sl pn•1·1·di1w: l't'J'.·1ilar 1111111it'ipal 
l!l1•t•I ion for I hl! 1•k1:I i1111 of ro1111l'i lnwn, h11I. i 11 1111 cast' :-;ig-111•tl 
l1y k:->s I.hall fo11r t.ho11sand q11alilil'll \'oh·rs 11f tilt! rit~·. Sai<I 
JH!lilion shall contain lh1~ propost•d ordi11a11c1• in 1'1111 in lhe 
f11r111 in wliidt it. is prop11s1•d lo :-;11hntil t ht! :-;a111c lot lw !'kdon;. 
Tht! :-;:aid pdilion :ind :ill 1·opi1•s I h1•n•ol' :-:hall ht• lil1·d with I he 
1·lt-rk of :-;aid 1·1111rl a~; ont• instn111wnt. \\'ii hin kn days al'lcr 

j 1111• tiling tlll'n•of thl' said clerk shall asc1•rlain and rl'rl.ify 
Ott'l'l!On whl'I ht'l' llH· n•q11in·d 1111111lll'r or q11:dilit>d \'lllt•rs ha\'C 
:-;ig111·rl the sanll'. If il lw found t hal lltt! 1'l'q11in~d n111nlwr of 
q11alificd \'11l1•rs lian• sig111•d llw said JH'li1 ion, llll'n t 111! said 
pdit i1111, wit It t hi' n·rt ili1·:d1~ of t Ill' said l'krk 1 lll'l'l'ttll, sktll 
Iii~ pn·s1•ntt•d by said 1·0111111ilkc to 1111! i:orpnrali1111 1·n11rl rJf 
:-;aid c:ity, or to t.\11· j11rl:~1· ll11·r1•0[ in vac:alio11, a11d lltl'l't'ltpnn 
l111· i-aid l'111trl, or I ht! j11dg;c t l11·n·ol' in \'a<'al ion, shall l'orlh­
wit h 1•nlt•r all ordl·l' l':tlling- and lixin:..i: a d:tll' 1'11r/ ltnlding an 
1•lcclio11 for llll' p11rpos1• of s1tl1111itting tht• proposc·rl ordin:lllt.:l' 
1o t}w l'kt·lorS of 1111' s:tid 1·il,\'.j /\11~· Slll'h l'kt"(ioll i-hall lie 
lll'ld 1101. lt'...;s lha11 lhirly nor 111or1! titan sixty da~·s aflc1· the 
dall' of llH! 1•11t1~ri1w of said onkr. lf an~· olhr•r ekclion is lo 
Ill' ht'ld within thl' said period s:tid court or lhl' j111lgc tl1crcof 
shall dir1•l'I. that i-11t:h prnpost'cl onli11:111t•e sh:1ll In· s11l>111illc<l 
to :1 ,·nil• of 1111! ckdors at stwh dl'dio11. Al least lt-11 clays 
hdort• any s11t'h 1•lcclio11 lhe ch·1·k oft.he :-;ai1l court :-;hnll cause 
stwh pr11pns1•d 1ll·1lina111_·t• lo ht~ p11l1lisl1l'tl <HH.'C in Olll' or more 
lll'\\'Sl';llll'l'S 01' g't'lll'l':tl cil'l'lll:ltion p11}i]js}W<l ill !':tic! city. 
(Acts l!llH, t:h. ::,!, p. 1J7; Acls l!HiG, ch. :~:.m, p. a!l·L) 

/•,',/ilnr'N 111111•,. .. -J\ds l!l!1Ci, 1'11. :::l!l, p. :1!1·1, a•lck<l tho provi~in11 l'l''lllir­
i111: th:1l. tlw p1•til.io11 111· :•i1•:cwcl hy al IPa,;1. four l.11011:::111.J q11:1lilic·cl \•ol«rs 

or tlcc· 1·it.1·. 

Sec. 33. Ballots and ntcthoJ of voting. 

Thi' hallols 11s<'1I wlll'll vol i11i~ 11po11 any sudi propost!d onli-
11a111·1• shall st.at<! I hP lil It~ of I.he onli11:111t'.c lo lie v11l1•cl on, an<l 
·i.h1! liallols a111l method of volin~ :-;hall l'.onform to lht• \Jl'ovi­
sions of section 211-1'11 of the Code of Virg-inia. 

1J .1 
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THE CHARTER § 35 

If a majority nf l.hr ch•l'lors \'ot.ing on ::;11<'h prnpos1~1l onli­
n:rnec shall \'ok in fa\'or llwn'of, it shall, 11po11 t lw asrcrlai11-
mc·nt :tlld 1·1~rli!i1·:tl.i111t or I.he l'l'Sllif.s of Slll'h el1:dio11 by tJic 
commissio11crs of eh•C'lion, ht•1·011w an onli11anc1~ of the city. 
(Acts 1!118, ch. :M, JI. 118; Acts l!>afi, ch. :trn, J>. :rnri.) 

f:rlito1 .. 11 1111!.r.--Al'ls I !l!ili, ch. :!:!!•, p. :l!l!i, drnn1!ecl the form of the 
bnlluls arul the 11wtho<I of 111add111! thl'm. 

Sec. 34. Ordinances adopted by the electors; how amended or 
repealed. 

No onlinaJH'.l' adoptc1l hy 1hc n>ll' of the rlector::;, :1::; lwrrin 
pro\'idc~d. shall h1• n•peai<od or .anw1111Pd, p:-;1·1:pt h~· \'cite 11r the 
electors; 1i11t. t11t• 1·11rporati1111 ('<llll'f of said <'ily, or t Ill~ j11d1~l' 
thereof in val·atio11. may, 011 n~qt1csl of the~ cotml'il, h,r l'l.'SO­
l11tio11, orclcr an onlinanec to rcpl'al or amend any ordi11a11ce 
:;o acloptcd, to he sulimille<l to l.he electors at any regular 
clcrtion, or al a 11y SJH!l' ia I 1111111 il'i pal 1·lcdio11 ca llPil for sonic 
other p11rp11se, providl'd that tlu~ dcrk of said t·rn1rt shall 
cause notice ot' the proposed s11hmissio11 or ~uch ortli11a11ce re­
pealing or a11w11din1~ an onli11:1111·<', lo be puulishcd lllH.'C in 
one or mnn• 11cwsp:qwrs or said city 11ot more th:111 sixty 11or 
lt1!'S than t.hirty d:1~·s prior io said clel'tion. Jr all amc1ul111e11t 
is i-;o 11ropo:-;1•d :rnd1 11oli1·c shall co11t.:ii11 the propos1•d a111cnd­
llll'llt in f11ll, and s1wh s11hmissio11 shall lw in lhc sanll' manner 
a111l lhc \'1111• ~hall ha,·c the sa11w l'll'l'd as in I.he case of an 
ordinance irn hm i tl1!<l lo election b~· pop11 lar )letition. 

REFERENDUM. 

Sec. 35. Petition for referendum. 

If at :\lly t.i1iH~ withi11 a t.hirty-d:1.v Jll'ri11d foll11wi1w t.11<! 

:11lopli1111 11[ all 11rdi11a11<'l' a pdit.io11, si1~111•rl by q11ali,li1•d voter:> 
t•qual in 1111111lll'r to l.wc11ly-lin' pen·1•11t of 011• 1111n1h1~r of 
l'lcdors who <'ast. t.hci r \0 ot1~s :1 i ihc last prec(•tl i 111~ n'1~11 la r 
m1111'1dpal C'lt1ctio11 for the elect ion of cn111H'ilnu~n, hut in 110 
case signed by less than four thou~an1l l[llali ficd voters of ihc 
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city, he fih!<l with the cil~· rlcrk, r<'q1t1's\i1w \hat any !'-llt'h 

onlina111·e \11~ rep1·alt-d, or anwnd1•1l, as stated in the petition, 
such orcl i n:i nr<' shall nnl l11_•1·on1e opt!ra Li \'C 11 nt.i I t.he stcpR 
i11di<'alc1l herein shall have ill'Cl1 t:1kP11 or tl1c time allowed for 
la kin~ sm·h st Pp sha 11 ha \'C cla pse<l wi Lho11l action. Stwh peti­
tion shall stale tht!rein the nanws and addresses of al least 
Ii\'<! cl1•ct.1ir:-;, \\'ho shall ('11nsti\.ul•' a t·otnrnilll!<! to rPpl'C'Hcnt 
th" pclit.io111•r:-;, who sha 11 he ollici:1 lly n·~~ardc1l as Iii i 11~~ lhe 
1wliti1111, :111<1 shall consl.iluk a commiUcc ol' the 1wtili11ncrs 
for lhc p11rpnses hcrcinal'tcr stall-cl. Hcfcrc111hm1 petitions 
nPl'il trnl eonlain the kxt of the orclin:1111·c or ordinan1·1!s, the 
:11111•111l1w!nl. or rc·111":d of whi('h is sn11:··hl, \111l shall 1·011\.ain Lhe 
prop11s1·tl :111w11cl1111'11\.. if an a11wn1l111t•11\: is 1l1·111:111d1·d. (Ads 
1~11~. ""·· ::1, p .. \~; J\l'\;.; l!l!"ili, eh. :\:\!l, p. :\!1!i; Ads J!ln, ch. 

70li, ~ 1.) 
/~'rlilor'i; 1111/1'.--Acls l!'lf1H, 1·h. :1:1!1, p. :l!l!'i, :i1l1IP1l lht• prnvision n!flUir­

inl! \ha\. 011~ pC'lilinll hr ~jg-net) h~• al. Jt-asl fnlll' lh<lUS:lllll q11:iJir11•rJ \'Ott'rS 
of the dly. ,\I'!,; 1!17:!, t'h. 7111:. 1ll'l1•k1l the lir>'l s1·nl•.·1w1· of tliis src­
tion which slul<'<l I.hat all orolinann•s, 1•x1·1•pl Pn11~n~1·1u·y llll'asurrs or 
appropriation onlinaru:cs, shall ~o into l'l\'1•t·l thirty 1lays after passage. 

Sec. 36. Proceedings thereunder. 
The 1·ity derl< :-;hall present: t.hc s:1i1I pd.it ion lo the cotmC'il 

al ils n<'xl: n•g11lar 11ll'ct.i11g, and thereupon the co1111l'il shall 
Jll'Ol'l~l!Cl to J'CCOllSiiler lhl' Ol'llill:l!IC'C. ) f, \\"ithin \hirty days 
:ifl.t•r tl1l' !ili11~~ of ~-.11\'h 1wtition, lhe onli11a11rc ht• 110\. rc)H'akcl 
or anw11111'1l as n•q11csh!d in sueh pdition, t.hc city ckrk shnll, 
if so req11esll'cl \J~· a \\'ritin~ sig1w1l hy a majority of the saicl 
<'onimiUt•t• an1I pres<•nk<l lo the :-;aid t'il.y !'lc~rk wilhin twenty 
cl:1ys aftl!I' th1~ 1•:-;piratio11 or :-;:1id Jll'l'iOll of lhirl.y d:1ys, pn•sent 
1o I.hi' 1·l1•rk of 1.111~ 1·11rp11ral.i11n 1·1111rl. of x:tid l'it.y, l11t• s:1id p<'li-
1in11 :ttHI :tll ropi1•s t.h1•n•nf as 11111: inslr11111t!11l \11J!1•th1·r wilh n 
1:npy 111' till' on°li11:1111·1• llu~ n•1wal of \\"hkh is SOllJ'.ht.. \\'ilhin 
11·11 clars :1f\1·r 1111• lilill!~ of said pt'\ilion, thP e!t'rk 11[ sai1I 
1·1111rt. shall ast·c·rlai11 ancl 1·1•rlif~· whl'l.h1·1· the re1'111in~cl 1111111-
h<'r of q11alilie1l voters havt~ l'iiJ~llCCI t.hc Kame. Jf it he found 
tlrn't tlw n~quin•1l mmthcr of <tttalilietl voters have si~1wtl the 
:-;aicl Jlctilion, t.hcn wilhin five <lays after the expiration of 

·tG 
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i;nid lC'n cl:ly~ the i;:d1l pdit.ion, wil.h Uw l'l'rlifi1·ate of the t·krk 
thereon, shall lw prl's1•111t·tl hy l111! sai1l 1·0111miU.1·e to the 1·or­
poralion co11rt of s:1id city, 111· lo t.lw judge t.lwrcor i11 vara­
tion, aml therc11po11 llw saicl co11rt, or the ju1h~c thcrrof in 
\'ncation, i;hall forlhwilh 1•nter an on\;~1· ('allin~ arnl fixi11~ a 
dale for holcli11~ :11\ 1'l1•elion for the purpose of s11hmilti11~ 
the !\:tit! onlinancc lo the 1•l1•dors of sai1\ l'ily. Thl'rl'tlJtOll 
the i;ahl onli11ancl' shall ipso farlo he further s11spcn1kd from 
~oin~ into effect 11ntil such election shall have been hcl<l :11111 
shall then be <lccnw1\ rq1c:lic1\ 11nlc:-;s :ipprovc•1l hy a majority 
of tho~e voting llwrrnn. Any suth 1•kdi11n shall be hcltl not 
\('sg than thirty 1101' llllll'I~ t.han sixl.~· days afh'r the d:tk or 
the (~11lcri11~ of i;1wh onh>r. Ir any 111 IH~I' ckl'lion is to lt1• ht•ld 
within the s:licl pNind, sai1l 1·1111rl or llw j111l1•:c tlwreo\' in 
\'acation shall clired that the sai1l ordinance shall be suh­
mittccl lo the vole! of t.hl' c\Pdori; at stll·h 1•lc1·lion. At. \coast 
ten days be fore a 11y s11eh l'krlion I he l'ierk of s:t icl cou rl sh:t 11 
cau!'e the sai1l nn1i11:1tH'I' \.11 lw p11hli~l11•cl 11111·1• i11 111H~ or more 
ncwspapcri> or general circ11lation published in sai<l l·ity. 

Sec. 37. Ballots and method of voting. 

The hallols usecl whc~n votin~ upon s111'11 ordinance shall 
conform in all rcs11ccls to I.he \Jallols requirccl for an initiali\'c 
ckclinn nnckr sl'd ion :t:~ lwrc11f, and the mclh1Hl of ,.1,tin~ in 
uny i;ud1 clcdinn shall he as pn~sl'rihe1l in saicl section. 

If in any snch ckdion the onlin:mce so rdcnc<I or ~;ub­
mitted be am1rovccl by a majority 11r the electors \'olin1~ 
thcrron, the said 01:11in:rn<'1' shall, upon till' asrPrlai11n1e11l an<I 
ccrliflcati11n of llw n•sulls of s111'11 1•kct.io11 hy t.h1~ 1·111111llis­
sio11er:-; of ekdio11, go i11l11 l'lk1·l as an onli11a11n~ of llw city. 

. ~ Sec. 38. Ordinances submitted by popular petition. 

OrclinanccR l'llhmil\1•11 lo the co111wil liy init.iativc petition 
r mul passe11 by lhc cot11H::il without chan~e, or 11as~e1l in an 

nmemlecl form, 'lln<l not rcq11ire1l to he s11l11nitled \11 I.he vole 
of. the electors lJy the commillcc of lhc pelitioncrs, shall \Jc 
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:·mh.i1~l'l lo the rdere!lll111n in lhe :-;ame m:11111cr as olhrr 

onli11a11ccs. 

Sec. 39. Conflict of ordinances. 

rr two 01' more onlinanc:es :1doptcd 01' approved al the same 
clcd.io11 con II icl i 11 n•sp1!rt of any <if 1.hci r 1irovisiom;, such 
11rdi11a11<'<'S sh:1ll J':o into 1•11\•d i11 n•sp1•1·l nf stll'h of' t.h1!il' 111·0-

visio11:; as :ire 110L in 1"011flkl, an1l lhc one n•c1~ivi11~ the hi~h­
c•sl :11lir111alivc vole shall pre\'ail insofar as their provisions 

conllict. 

Sec. 40. Measures not subject to referendum. 

On! i 11a1H·1·s passl'd pro\'i ti i "'~ for :11ty work, i Ill prn\'PlllClll 
or n•pa i rs 1·c1'\i fi1•tl l1y the l'ily manager t 11 lit' i 11111ietl iat.rly 
IH'l'<'SRary to protect public property or health from imminent 
tlanJ~l'I', or Lo prnled t.hc 1·ity from imminent los~ 01· liahilily, 
shall not he suhje1·t t.o I.he rd<'l'<'ntl11111. The cert ilicalt~ of the 
d t.y ma 11:q~<'I' i 11 a 11y s111'h l':tsc :-;hall lie r.011cl 11si\·t'. A II other 
onli11a1H·1~s passed un!l'ss cx1•rnplctl by Jaw, shall he suhjccl 
t.o tl1c rdcr1•11<l11m i11 lil<e rnan111·r as 0Ll1er onlina11ces, except 
that they :'ihall r.n into effect at the time in1lil'alc<l in i:;uch 
onli11am·es. Jf, when snhmit.Lccl to a vole of t.he electors, an 
onli11a11ct• he not approv1•1l by a majority of the voters voting 
then•on, it shall he l'trnsid<'l'<'<l l'l'}le:tlc<l as re~anl~ any fur­
t IH·r adio11 t.he1·l'llJHkr; li11t i-:nch measure so rcpcall'll l"hnll !Jc 
<leenw<I suflicicnl authority for pay111c11t in accor<lance with 
the ortlinmt<·e or any expenses incurred 1m~vio11H to the nsccr­
t:iinnient and <·ertilicatio11 hy t11c (·ommis:-;ioncrs of election of 
t lw l'l'Stllt or t ltc n~fl'l'l~!Hllltll vol.c Lhl'l'COll. (Ads I !172, ch. 

70G, § I.) 
/~'di/or'.~ 1111fr.·--Al'l.s 1!17:!, rh. 7flli, a111••1ul1•cl l.his ~;i·1·lion J,y tlclclini; 

all .... fr l'\'lll'l'S I 0 t'll\\' l"l'.Clll'Y llll'll!al rci1. 

Sec. 41. Preliminary action. 
... Jn casl' a petition he fil1!1l req11c:-;ting t.hal n measure pa:-;scd 

hy the council provi<lin~ for Uw expenditure or money, for a 
bo1HI isimc or a public imprnvemcnl be submitted to a vote of 

4B 
~upp. #43, 3-72 
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thr eh'l'lor~. all ~l1'p:.; pn·li111i11ary In s1tl'h :11'111:1' 1·x1ll'11dit11n" 
actual isst11! of l111nds 01' ;1rl 11al si~~nitl!~ or a contract. for such 
impro\'l'lllCllts 111a~· 111' tak1•11 prior lo lhc dcdi1111. 

Gt:!\EHAI, }'HOVISIONS HEt.ATINt: TO 1·:1.E('TIONS AND 'J'O THE 
INITl.\Tl\'E, lti-:FEltENlllli\I ANll J{ECAl.1.. 

Sec. 42. Elections. 

All rlel'I ions for tlw Ph-di on of <'lllttH:ilnicn, a11<l all i11i1.ia­
tin•, rcf1•n•1ul11m and rc>call 1·h·l'I ions, shall lie t·11nd11<:!1•d, a11cl 
th1~ result 1·all\·:1s,wd and c1•rt iticd, l1y t Ill' r1•g-11lar 1•1l'ct ion 
ntlicial...; 11rovid1•d by the g-enc1·al l'11•dio11 la\\'s 11f the stale; 
and, l'XCl'Jll as olh1!r\\'iS•' provi1kd i11 I his ( 'harll'r, :ill :-;11i:h 
1'1l'tl ions ::;ha 11 l 11! go\'<'rt11·d by lh1' said g'l'lll'r:t l ell'd ion laws. 

Sec. 43. Petitions. 

All petitions for Uw nomination of cou11cilml'll a111l all pcli­
lions in conlll'dion with the i11ilialive, n•l'l'l't:llllllm or rerall 
:-:hall lie sil-(tWd i11 ink or i11dclil1k p1!111.:il liy the cledor in per­
:'r>ll a nil 11ol l>y :q.~l'lll 111' atlon11•y. l•:ach person sig-nilll! an~· 
:-:ud1 petition sh:11l pl:1cc opposit1• his 11ame the d:tll! of his 
!'i~tialttrl', and !tis 11latl! o( rcsid1•nce by sln•l'l a11d 1111n1hL'l'. 
Thi' si~11al 11n·s In n11y s11rh tll'I ii i1111 111•1•1! 11111 all Ill' :q1p1•1Hk<l 
lo 0111• p:qi.·r, liul lo 1':11·h slll'h pap1•r (1•x1·1•pl in ll11• 1·;1s1• of 
copies or l'l'l':tll pd ii ions. whidt 111ay 11ol lil! rirr11l:tll·d), \here 
~hall hl• all:wlll'd :111 allid:1vil hy tlw circ11lat11r ll11·n·of slalilll!." 
that 1•:1l'h sig11at 11n• :q1pl't1d1•d I l11•n·to is \hi' g1•1111i111~ siJ~11:d 11n· 
of lhc Jll'l'SOll wh11s1• 11a1111• ii. p1ll'p11rls 1.o 111~ and that. it. was 
matll! i11 l111~ pn•s1·1111P llf till~ allia11\. on lite cla\1' i111li1::tl.l'd. 
,\ll c1>pi1~s of any slll'h tH"lilio11 shall \11• ln·a\Pd as 11ri1':i11als. 
No sul'h pl'lili11n sl1all hi· dl'1'tlll'tl i1l\·:1li1l liy n•a:-:011 of 1111~ f;1d 
that it is :.;i~1ll'd hy one or 11101'1~ pcr::o11s who an~ not. 1'1\lali­
ftcc\ volcri:, IHtl Uw n:111ws of suth Jll'l'so11s slwll nol \w tnunlc<l. 
A.,. usl•cl in this ('\wl'tl'r lhe 1t·1·ms "t•kctor," "qualilictl elector," 

:1ml "q11alilie1l vokr" arc synonymous. 
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Sec. 44. Presumptions. 

;\II sig11:1f11n·s t11 any p1•titi1111 1tll'ltli11111•d in lh1· Jll'l~l'1•di11g 

s1'.1'I ion l11·n·of shall Iii! a1·1·e·pkd a11cl I n·al1·d :1:-: pri111a fal'ie 
g·l'1111i1w. l•'(lr 1111! p11q111:-:1'. of 1·1·rlifyi11g the 1111111lwr of q11ali­
li1•d \·ot1•rs \\'l111s1'. 11a1111!s an• sig111•d to any stll'h pditio11 Ilic 
cl1·1·k of tlw corporal.ion l'Olll'L of :-:aid cit~· sh:ill pr1'.s1111w that 
a11.v Jll'l'SOll \\'h11s1• 11a11ll! :ipp1•ars tl1cn••m is :1 q11alilil'd \'olc!r 
if s11<'h p1•r;,;011 (a) is 1•xl'111pL fro111 llw pay11w11I. of poll 1.axcs 
as a pr1•1'l'!f!lisil1• lo voling-, or (Ii) appl':tl's fr11111 !111~ tn.•a,;­
urer's list of p1·rso11s \\'ho haYc paid their poll taxes to ha\'C 
1·0111pli1•d wil h 1111'. l:iw as lo p:1ylllc11t of poll I.axes so as to 
h1! a q11alili1•d volc'.I' 1111 t.111~ d:tll' of his sig-nature \ltllh•r the pro­
\'isi1111s :111d wilhin the• 11wa11i11g· of :·a~dio11 ,f!i l11•n•of, a,;,;llln­
i11g hi111 lo h1• dul.\• n•: .. !'islt>n•d. J\11 s11d1 pelilions s1il1sl:111tially 
1·11111plyi1w \\'i!h the• n·q11ir1·1111•11ls nf this Charin and eerli­
fied l1y said l'h·rk lo IH'.:1r lh1• rl'qllired number of si)!·11alurcs 
of qu:tlili1•d \'otcrs sh:tll he• :H'l'l')lkd and I rl':d1•d as prima 
f:il'i1! s11lli1·i1•11I. Tl1e l1unlc·11 (If prnving- lh1• i11,;11lli<'i1!IH:~' of 
an~· slll'h pl'lil.i1111 i11 any rc:·q1l'd :-;hall L1~ 1qH111 lh1! 1wrson 
:tlll.!~ing- t.Jw :-;am1• .. 

Sec. 45. Qualifications of persons signing certain petit.ions. 

Thi• 1p1esli1111 whdher any 1wrso11 is a q11alilied \'Oler for 
the p11qu1,;1• of sig11ing- all.\' 1w111i11:ili11g- )l!'t.ilio11 or any pcti­
t ion i11 1·1111111•d i1111 with I Ill' i11il i:it in', rd1·re11d11111 or 1·1•l'all 
sh:11l l11• d1'11·rnti11Pd as f'ollo\\'s; tr all,\' su('h )ll'lit.ion he signed 
on 01· hdore tl11~ second Tuesday i11 .Jm1e in any year, the 
person sig·11i11g- I.he :-;a11w shall he 1kenwd a qu:tlilie•d \'Oler for 
tlwL pi1rp11s1· within the ml'a11i11g hr~n·of, if' qu:tlili<!d to vote 
011 s:tid se·1·011cl T111•sday in .J11111'. If s1ll'h p1·tili1111 Ill' sii:w·d 
:1 ftc•r I lie• s1·1·1111d 'l'ttf'Scl:t,\' in .lt1111• i11 :tll,\' ,\'l':1r, I h1• 111•r:;1111 
sig·11i111·: Ilic• s:Lllll' shall lu· d1·1'.llll'rl a q11:diliPd volc•r for that. 
p11rp11s1~ \\'ii hi11 l IH' 1111•a11i111~ l11•r1·11r, if 1p1:1lifi1·d 111 \'oil• 1111 Utt' 
Ii rsl. '1'1wsday :1 fll-r 1111• Ii r:-;I. 1\111111lay i 11 N o\'1•mh1!1'•11f s:1 id y1•ar. 

Sec. 46. Duty of city attorney. 

i':eforc a11.v ordinance or amendment propost~d hy popular 

fiO 
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Sec. 66(a). Deputies and assistants of the city auditor. 

The city auditor may, by and with the consent of the coun­
ril, appoint one or more deputies and such number of assist­
nnts as may be providecl by ordinance. Any of tl1e ofnt:ial 
cluties of the city auditor may be pcrforme1l by any of his 
deputies. (Acts ]!)52, ch. 2:rn, J>. 354.) 

E1/itor's notc.-SC'ction 61i(a) was added to the Charter by Acts 1!152, 
rh. 23!J, p. 354. 

Sec. 67. The annual budget. 

At least sixty days before the end of each fiscal year, the 
city manager .flhall prepare and submit to the council an 
annual budget for the cnsui11g fl.seal year, based upon detailed 
estimates furnished by the several departments and other 
divisions of the city government according to a classification 
as nearly uniform as possible. The budget shall present the 
following information: 

(a) An itemized statement of the appropriations recom­
mended, with comparative statements in parallel columns 
showing estimates of the expenditures for the cu1Tt!nt year 
and the actual expenditures for the next preceding year. 

(b) An itemiicd statement of the taxes required and of 
the estimated rcvt'nucs of the city ffoii1 all other sources 
for the l'll:-ming fiscal year, with comparative statements in 
parallel columns of the taxes :md other revenues for the 
current and next preceding year, and of the increases or 
decreases estimat.ed or proposed. 

(c) Such oth<'r information as may he l'<'<Jllired hy the 
council. 

(d) When puttiJlg a fiscal year from July first through 
June thirtieth into effect, the comparative statements re­
quired by the pro\'isions of subsections (a) and (b) above 
shall not strictly apply for the fiscal years HIGB-1!>69 anrl 
1969-1!>70 but the city manager shall show in the budget 
such comparative figures as shall best carry out the intent of 
subsections (a) and (b) above. 

75 
Supp. 3-68 
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Copies of such budget shall be printed and available for 
distribution after its submission to the council; and a public 
henring shall be given thereon by the couucil before final 
action. (Acts HHS, ch. 34, p. 64; Acts 195G, ch. 115, p. 117; 

Acts 1968, ch. 174.) 

Editor's 110tc-.-Acts Hl!ili, ch. 115, p. 117, mndl~ dianges in the informa· 
tion 1·cquit·l•d to be 1iresentcd by the budg(•t prepared and suhmittcd by 
the city 11urn11g-c1-. Also, )lrior to such net, this section provided thnt 
t·opics of the budget should be printed nml avnilnblc ·for distribution not 
later thun two wcl•ks nftcr its submission to till' l'Ouncil. 

Acts l!l<i8, ch. 17·1 nddcd subsection (d). 

Sec. 68. The annual appropriation; council may provide that 
\~, taxes continue from year to year. 

·' . At least thirty days before the encl of each fiscal year the 
council shall pass an annual appropriation ordinance which 
shall be based on the budget submitted by the city manager; 
and shall levy sul'h taxes for the ensuing fiscal year, if not 
theretofore levied, as may be necessary, together with other 
revenues of the city, including taxes theretofore levied, to 
meet the uppropriations made and all sums required by law 
to be raised for account of the city debt, together with such 
addition, not exceeding five 11er cent of the total appropria­
tions, m1 may be necessary to meet any abatements fr.om and 
deficiencies in the actual collection and receipt of the esti­
mated taxes ancl other revenues of the city. The total amount 
of appropriations shall not exceed the estimated revenues of 

the city. 
In levying t:ixes the council may provide that any tax so. 

levied i;hall continue from year to year unless otherwise 
changed l>y the council. (Acts l!HS, ch. 34, i>~ 65; Acts 1952, 

ch. 18, p. 26.) 
... 

Editor'B "ott'.-A comparison of the old and m•w sections is nccess11ry 
to ascertain the chnnges made by Acts 1962, ch. 18, p. 2G. 

76 
Supp. 3-68 
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tnxes when due and unpaid in the same manner and to the 
a.ime extent that goods and chattels may be distraincd and 
~Id for state taxes. 

A tenant by whom payment is made or from whom pay-
ment is obtained, by distress or otherwise, of laxes or levies 
due the city by a person under whom he holds, shall have 
credit for the same against" such person out of the rents he 
niay owe him, exl·ept when lhc tenant is bound to pay such 
tnxes and levies by an express contract with such person. 
And where taxes or levies arc paid lo the city hy any fidu­
ciury on any estate in his hands or for which he may be 
li11hlc, such taxes and lc\'ies shall he rcfumletl out or the said 

e::tate. 
Sec. 88(a). Assessment and equalization of assessments of real 

estate. 

The council of said city shall have the right and power, in 
lieu of any other method prescribed by law, to provide for 
the annual assessment and reassessment of real estate for 
taxation, antl lo Uwt end may appoint a single assessor to 
n5~ess such real estate for taxation, may prescribe the duties 
and term of oflice of said assessor, may require that he shall 
gi\'e his entire time to the duties of his office, may remove 
him for cause, tix his co_mpensation, which shall be ,,ayable 
out of the lol'al tn•asury, ipitl may likewise 1wovit1e for such 
technical allll l'ierical nssist:1nl'c ns may be nccl'ssary or ad­
,·i:-aule ancl for the payment of any other expenses that may 
be properly incident thereto. Said annual assessments or 
rcas~essments slulll be comt>letcd by said assessor l>Y the 
thirty-first day of August of the year in which they are made. 

All such real estate shall be assessed at its fair market 
\'alue and the taxes for each year on imch real estate shall be 
cxtcndetl on the basis of the last asscssmt•nt made prior to 
such year, subject lo slich changes as may have bee1t lawfully 

made ... 
Notwith:.:;tanding any of the iwovisions of sections 58-895 

nnd 58-899 to 58-f!Ol, inclusive, of the Code of Virginia, the 

~If! 
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circuit court of said city or the jmlge thereof in vacation shall, 
annually, a111>oint for the city a hoard of review of real estate 
as~cs:-;ments, lo !Jc composed of three members, who shall be 
freeholders of said city. 'l'hc krms of such members shall 
commence on their a1wointmcnt an1l shall expire on the thir­
tieth <lay of November of the year in which they arc ap­
pointed unless such terms arc cxlcndcd. Such court or the 
judv;c thereof i11 vacation rnay t~xlcnd the krn1s of the mcm­
hcrs of the sai1l !Joanl of review ancl shall lill any vacancy 
therein fur llw unexpired term. The memhcrs of the said 
boanl shall recci\'e per diem com1icnsalion for the time actu­
ally e11v;al-\"l'll in the duties of the hoanl, lo be fixc1l by the 
coundl of :·mid city, and to he paid out of the treasury of 
sai1\ city, pro,·id1~d, however, that the cm1m:il o( saill cily may 
limit the per 1liem compensation lo such number of clays as, 
in its ju<lgmc11t, is sutlicicnt for the completion of the work of 

the board. Such board of review shall have and may exercise the 
power to revise, correct and amend any ass<'ssmcnts of real 
estate made !Jy said assessor in the Yl!ar in which tlwy sene, 
am.I lo that end shall ha\'c all the po\•.;ers conferred upon 
boards of equalization by sections ll8-!lOa to r>8-!ll2, inclusive, 
of the Goel<' of Vir~inia. Notwithslantlin~ any provision of 
:mi1\ sedfons, howcn~i", the !Joarll of review may a1lopt any 
n·~~11lalio11s 111·0\'idin~ for lhe om\ pres1~11laliou, wilhnul for· 
mal pelilions or other iik•a1\i11g:,; of requests for review, anu 
looking to the further facilitation :mrl t;im111ilicntion of pro-

cecliin~s before the hoard. 
Any 1wrson ol' saill city am~ricve1l hy miy assessment made 

by said assess9r or !Joanl of re\'iew may apply for relief in 
the manner provide<l !Jy section!\ u8-11·1!'i to M~-1151, inclu· 

fii\'c, of the Coile of Virginia. 
'l'his i:;cction i:;hall not a11ply to the assci:;sment of any real ~ 

cst~de asst~:-;sablc uml~r the law hy the 8tale Con101·alion Com· 

mii:;sion. (Acls 1%0, ch. 488, p. 9GO.) 
Editor's 1111te.-Sl'Ction 88 (1\) was achlctl Lo the Chal'lct' by A els 1950, 

ch •. \88, JI· 91i0. 
100 
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a:.idited ns soon thereafter as practicable by the city auditor 
or by such agency or other means as the council may cUrect. 
Tht s.'lid board shall also report to the director of finance all 
hn·r~tments made by it, and all moneys received by it within 
thirty days after the same shall have been macle or receivecl, 
&nd the director of finance shall keep an nccount of the same 
&r.d report the said account to the council semiannually in 
Janunry and July of each year, and as much oftener as may 
lie f\.'quircd by the council. (Acts rn 18, ch. 34, p. 70; Acts 
1~:,o, ch. 4a6, p. 853; Acts 1972, ch. 70G, § l.) 

r. .titor'• 11olc.-A comparison or lhc old :mrl new sections is neces­
ta."J to usccrtain the chan~cs 111:11lc hy Acts l!lf10, ch. 481i, Jl. 8!i3. Acls 
o;:, ch. 70G, chan)!;ccl the rdcl'l'llCC to the state Constitution in Jllll"U­

rn;ih fh·e from section 127 to article VII, section 10. 

Ste. 86. Bond issues, etc., genera11y. 

(1) . The council may in the name and for the use of the 
tit)' contract debts and make ancl issue or cause to be made 
&11d i~sued as evidence thereof, bomh;, notes or other obliga­
tion.,, upon the credit of the city or solely upon the credit Clf 
e;,<iflc property owned by the city, or solely upon the credit 
or income derived from property used in connection with any 
ptJblic utility owned and operated by the city, such boncls an cl 
~~l'll 01" other ouligalion~ to be C'ither COllllOll or rei,d:-;tcred 
bond~. or coupon bonds with the privilege to the bolder of 
b'iing the same registered as to principal or as to uoth prin­
d('.11 and interest. But except as provided in clause ( 4) of 
tl:i~ :;~ction no debt shall hereafter be contractccl for a lon~er 
i-triod than that of the probable Ji fe of the work or ol>jcct 
f.,r which the debt is to be contracte<l, to be determined by 
et director of public works and by him certified as herein­
~fttr provided. In determining the probable life or\ probable 
anr.1gc !if e of works or objects as hereinafter provided, the 
a!in"Cfor of public works shall not deem the life of the follow­
~ classes of work or object.c; to exceed the following periods, 

· &.lJnely: Roadways of streets having, at the time the debt is 

89 
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contracted, railroad or street railway tracks thereon, fifteen 
years; roaclways of all other streetR, twenty years; school­
houses, thirty years; other public buildings, forty years; iron 
bridges, thirty years; concrete briclges, forty years; parks 
or other real estate, fifty years; ancl all other works or objects 
not hereinabove specifiecl, thirty years. In the event that a 
debt shall he authorizecl for purposes falling within two or 
more of the above-named clasRes, it shall be the duty of the 
director of public works to cletermine and certify as herein­
after providecl the probable average life of the works or 
objects for which said clebt is contractecl, taking into con­
sicleration the nature of said works or object:-; ancl the portion 
of said cldJi :1pplic:ahlc t.o :-;aitl works en· objed:-;, respectively. 
The worcls "probahle life," as herein usecl, shall he construed 
to mean the lcng"th of time that will probauly elapge before 
any particular improvement (assuming it to he kept in reason­
able current repair) will reasonably require replacement. 

(2) No bond, note, ·or other obligation of the city shall 
hereafter be issued except as hereinafter provided in the case 
of temporary Joans, unless ancl until there is filed with the city 
clerk a cerlilkate from the director of public works in sub­
stantially the following form: 

"l hereby certify that the probable life (or 'the probable 
avera1~<' lifP') ol' the work or oh.it'l't (or 'the works or objects') 
for whid1 the debt authorized by the ordinance entitled (nam­
ing it) is contracted is as great as the longest period fixed 
for the maturity of any obligation issued or to be issued under 
the same ordinance"; and the said certificate shall be con­
clusive. 

(:q Tne maximum perin1l:-; hereinabove fixc1l for the con­
tradi11g- of debt:-; for the several }H1rpose:-; hcreinabove set 
forth may be changctl ut any time by the General Assembly, 
or under its authority, as to any bou<ls to be issued after said 

•· change is macle, ancl imch change shall not Le cleemecl to con­
stitute an impairment of the obligation of the contract of the 
city as to any bonds theretofore issued. 

90 
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(4) Notwithstanding anything in this section contained, 
it shall be lawful for the said city to issue, without the certifi­
cate of the director of pnLI ic works above-mentioned, bonds, 
notes, or other obligations for the purpose of refunding, so 
for as necessary, any obligations of the city created before 
April first, nineteen hundred sixteen, but maturing thereafter, 
or for the purpose of refunding boncls of the city heretofore 
issued which mature not more than three years after the date 
of their issue; but no such ref uncling bonds, notes, or other 
obligations shall be issued for a period of more than twenty­
ri\'e years, except that bonds issued for the purpose of re­
funding bonds of saitl city heretofore issued which mature 
not more than three years after the <lute of their issue may 
be issued for ~ term not exceeding thirty-five years; and all 
such refunding bonds shall conform to the requirements set 
forth in clause (5) or clause (6) hereof, as the case may be. 

(5) Hereafter, except as provided in clause (G) of this sec­
tion, no debt shall be contracted, nor any bond, note or other 
obligation of the city issued, except as hereinafter provided 
in the case of temporary loans, unless by the ordinance or 
ordinances authorizing the same there be require<l the annual 
or. semiannual payment, as a sinking fun<l, to the board of 
sinking fund commh;sioners of the City of Norfolk of a sum, 
or sums, to be fixed in and by said ol'<linance or ordinances, 
which, if :11111nally or semiannually paid :1s pro\'idcd by sahl 
ordinance or onlinanccs, will (as shown by nny sinking fund 
tables in accepted use among bankers), with interest at four 
per centum per annum thereon and upon the accumulations 
thereof, produce nt the ,)ate of maturity of the bondH the 
amount of the debt to rdirc which said ~inking- 1'1111<1 was 
created; and the saicl amount shall be annually appropriated 
by the council and shall be paid annually if said nmount shall 
have been fixed on the basis of mmual payments, nnd semi:..\ 
annually if such amount shall have been fixed on the basis 
of semiannual payments; provided that after the sinking fund 
created for any issue of bonds shall equal the total amount 
of. said issue, the obligation of the city to make further pay-
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ments in respect thereof shall cease an<l determine, except to 
make good any losses lo the saicl sinking fun<l, .ancl any sur­
plus fmuls in the hands of the sinldn~ fund commissioners, 
ancl not needed to 1my the principal aml i11terest on any such 
iss1~1e, shall be paid to the C'ity treasurer annually, at i:.urh time 
ns the commissioncri:. shall determine, to be creclited to the 
general funtl of Uw l'it.y. Not lcs:-1 than five nor more than 
i;ix y<'ars al'lt•r the 1late of t'al'h issue of honds, notes or other 
ohligatio11s hcrcun1lt~1·, it shall be the duty of the board of 
sinki11g fu11c\ <'.ommissioners to appraise at ·their fair market 
value, not. exceeding- 11ar, the set·urities lwlil in the sinking 
fund pertaininr, to that issue, and if it Rhould then appear 
that the said fund, togctlwr with the fort.her a11propriati011s 
to be made then•lo, ancl \\'ilh interest at four i1cr centum per 
annum upon sai1l fu111l and the accumulations thereof and the 
appropriations then'to, will not be ackquate to pay the said 
boncls, notes, or other obligations, at maturity, it shall then 
be the duly of the said board to determine ancl certify to the 
council the amount of such further annual appropriation as 
will, with int.Prest ancl acC'umulalions as aroresai<l, he aclequate 
fol' said 1n1rpose; a111l a simil:tr appraisal, determination, and 
certification shall he made by the said board every five years 
thereafter during the term of the said issue; and the council 
and the city treasurer, rcspecti\'cly, shall rest unckr the same 
iluty in l'CH}ll'<:l of the appropriation arnl payment of said 
further ~mm or sums as in respect of the appropriation and 
payment of the sum originally provided for. 

(6) In lieu, however, of c!'cating n sinldn~ fund, or sink­
ing fu111ls, as in clause ( 5) l1creof pro\'idcd, the city may 
issue bonds herci na ftcl' l·alle<l "Herial bonds," payable in an· 
mrnl installments, the fil'sl of which shall be 1iayahlc at any 
time within the fiscal year succet>lling- the fiscal year in which 
the said issue may be authorized; and the last of which shall 
be payable within the period of the probable life of the work 

•· or object for which the ucbl evidenced by said bonds was 
created, ascertained and certified as hereinabove provided. 
The several installments in which said serial bonds may be 
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f1.'y11ble mny be equal or unequal as the council may prescribe; 
l>ut, if unequal, the greatest of sai<l installments shall not be 
rr.ore than double the amount of the smallest. 

t7) All bonds issued after April first, 1916, shall he paid 
At their respective maturities, ancl, except in the case 0f 
"b!i~ations of said city is~uecl after April first, Hl16, ancl prior 
to the enactment of this Charter, whirh mature not more than 
three years from the llate thereof, no refunding bonclB shall 
tic issued for the payment thereof; provided, however, that 
if for any reason there shall not at the time of the maturity 
.,f any such bonds be su!licient fuJ1(l:'\ of sahl city available 
for the payment thereof, it shall be lawful for the city to 
l•Jrrow money and issue 1w1~otiable notes to the amount re-. 
quirul to pay such matming IJorHls, which bontls shall be paid 
mrt of taxes to be levied mHl collected wilhin the three years· 
next succeeding the year in which such notes were issucll. 
The payment out of the JH"Occells of the sale of any bo11<ls of 
tt-mporary loans made in anticipation of the Hale of such 
\")tills shall not be deemed a refunding of suth temporary 
lo:ins within the meaning of this clause. If the couucil shall 
fail -to make provision for the payment of any sinkin~ funcl 
in~tallment required as to any bonds lawfully issued un<ler 
this section, or of any installment of serial uotHh; lawfully 
issued under thiH section, anti such default :-:hall continue for 
11bcly days, then, and in either of saiu evcnl:;, the city treas­
urer shall, without further direction from the council, and 
nol\\·ithstandi11~ a11y ('Ot1frary ,Hrection from the co11m·.il, pay 
i;uch sinkin~ futul or serial bond inslallm<·nls from rnorn~ys 
then in his hands, if sullicicnl; a11cl, if 11ol, then from thl' lirsl 
moneys that shall come into pis hands thereafter. 

(8) Pending the issuance or sale of any bonds, notes or 
other obligations by this section authorized, or in antieipation 
of the receipt of laxes and revenues of t.he current fiscal year, 
or of either of tt:e two fiscal years immediately preceding the 
current fiscal year, it shall be lawful for the city to borrow 
money temporurily and issue notes or other evidences of 
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indebtedness therefor, and from time to time to renew such 
temporary loans to be ultimately repaid from the proceeds 
of said bonds, notes or other obligations, or from the city 
taxes ancl revenues, as the case may be; provided that such 
temporary Joans, including all renewals thereof, if made pend· 
ing the issuance or sale of bonds, notes or other obligations, 
issued under clause (5) five or clatrne (6) six hereof, shall 
not he m:ule for a periocl greater than three ( 3) years, nor 
shall they exceed in the aggregate at any one time the amount 
of such bonds, notes or other obligations remaining unissued 
and um;old; and temporary loans made in anticipation of the 
receipt of taxes and revenues of any fiscal year including all 
renewals thereof, shall not be made for a period greater than 
the period ending two years after the expiration of such fiscal 
year aml shall 1wt exceed in the nggregate at any.one time the· 
uncollected 1;ortion of the taxes and re\·enues in anticipation 
of which such notes or other evidences of indebtedness are 
isimed. All such temporary loans shall be evidenced by instru· 
ments upon the face of which there shall be plainly written 
"temporary loans." No such Joan made pending the issuance 
or sale of bonds, notes, or other obligations under the pro\'i· 
sions of clause ( 5) five or cl:nrne ( 6) six hereof shall he valid 
unless the said bonds, note::; or other obligations shall have 
h<'l'll first ll'gally :rnthorizc11. 'l'hl' provb.;iom~ of clauses (1) 
one lo \li) six inclusive, or this sel'lion, shall not apply to 

said temporary loans. 
(9) The credit of the cit~· shall not, directly or inilirectly, 

uniter any device or pretense whatsoe\•er, be granted to or 
in ai1l of any person, ai-;sociat.ion or corporntion. The council 
l-lhall not i::::.sue any bonds, notes or other obligatio11s of t11e 
l'ily, 01· i1l1·.rcase the i11dehle11t1ess thereof, to n11 amount 
greater than eighteen per centum of the asse~secl valuation 
of the real est.ale in the city subject to taxatil>n us shown by 
the last precelling assessment for taxation; provided, how· 
·ever, that in determining the limitation of the power of the 
city to incur indebtedness there shall not be included the 
classes of indebtedness mentioned in numbered paragraphs 
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(1), (2), (3) and (4) of subsection (a) of section 10, article 
\'II of the Constitution of Virginia. 

(10) Bonds of the city, the principal and interest on which 
arl' payable exclusively from the revenues and receipts of a 
••atcr system or other specific undertaking or undertakings 
Crom which the city may derive a revenue, or secured solely 
or together with such revenues, by contrilmtions of other units 
of government, may be issued pursuant to the provil'.lious of 
thi!I Charter and any general law of the 8tate of Virg-inia 
a.~ the council may deem applicable with reganl to the funds 
an<l revenues pledged, covenants by the city with regard to 
fre!' and charges an cl other matters requirecl for the protection 
of bondholders, remedies of bondholders and appointment of 
i trustee as well as the right of such trustee to the appoi11t­
n1cnt of a receiver. The provisions of clauses ( 5) and ( 6) 
<if this section shall not apply to such bonds and the ordinanee 
authorizing such bonds shall not be subject to a vole of the 
qualified voters. Such bonds shall not be a debt of the city 
and the city shall not be liable thereon except to the extent 
fCt forth in the ordinance pursuant to which the honds arc 

. iuthorized and in no event shall such bonds be payable out 
<if any funds other than those referred to in such ordinance. 
1'hc bonds shall not constitute an indebtedness within the 
meaning of any debt limitation or restriction. 

(10-a) Bonds pledging t.he full faith and credit of the city 
authorized by an ordinance enacted in accordance with article 
i of the Constitution of Virginia and approved by the aflirma­
tire vote of the <1ualilied voters of the city voling upon the 
question of their issuance, for a supply of waler or olher 
iJ)Ccific undertaking from which the city may derive a reve­
nue, may be issued wj.thout being included in determiniug 
the limitation on indeblc<lness set forth in clause (!l) of this 
1ection and in urticle VII, section J 0 of the Constitution, of 
\'irginia, but from and after a period to be determined by the 
rouncil not exceeding five years from the date of such electiou, 
whenever and for so long as such undertaking fails to pro­
duce sufficient revenue to pay for the cost of operation and 
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administration (including interest on bonds issued therefor), 
the cost of insurance ngainst loss by injury to persons or 
property, and nn annual amount to be placed into a sinking 
funcl suflicient to pay the bonds at or before maturity, all 
outstanding boncls issuecl on account of such un<lertaldng shall 
be included in determining the limitation on indebtedness set 
forth in clause (9) of this section and in article VII, section 
10 of the Constitution of Virginia. 

(1 l) Every onlinance authorildni~ the issuance of bonds 
shall specify the purpose or purposes for which they arc to be 
issuccl, the nggregate amount of the bornls, the term for which 
t.hey shall be issued, an<l. the rate or maximum rate of inter~st 
to be paicl thereon. Any such ordinance may be amenclecl by 
ordinance at any time before the boncls to be affected hy such 
amendment have been s01<1. All other matters relating to 
such bonds may be determinecl by resolution, within the limi­
tations prescribed by such ordinance or by this act. 

(12) All boncls shall be under the seal of the city and shall 
be signed by the city treasurer or one of his deputies and by.,, 
such other ofliccr or oflicers of the city as may be designated -
in the ordinance authorizing the boncls. If such ordinance 
shall so determine, the officer or oflicers si~nin~ the bonds, 
other than the city treasurer or his clepuly, may sign the bonds 
by their fal'simih• signat11n~s. in lieu of manual signatures; 
but t lw sig-11at11re of the c:ity treasurer or his lleputy on surh 
bonds shall be in his own proper hanclwriting. Coupons at­
tached to n homl shall !Jc authenlicatccl by the facsimile i1ig­
natu re of the city treasurer. (Ads l!ll 8, ch. :M, p. 72; A els 
J 9:~2, 1:h. !):~. J>. 87; A els l !lr>O, ch. '1:JCi, IJ. 855; Acts J 9G'1, ch. 
2:~; Acts rnn, ch. 70G, § 1.) . 

1','tlilu1·'n ""'"·-Ads 1!1:12, di. !I:!, 11. H7, nmcmdc~d dausc (H) hy in· 
clullini:- in till' 1·t•vc•1111es in :111lidpalion of whil-h frmpnrary noll's mi~ht 
ht! i!ll'llt'cl those of lhc lwo fiscal yenrs inm1t•cliakly 1ni.•t•t•cli11i:- lhc cur· 
rent fiscal ycnr, and ext.ended the period for which temporary loans 
n~ny bl' made. A comparison of the old nnd new sections is necessary 
t.o ascertain the chani..rcs mmle by Acts l!l50, ch . .i:rn, p. 855. Acts 196·1, 
ch. 23. provided for the disposition of surplus funds in the hands of 
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PETITIONERS' REPLY TO THE CITY'S MEMORANDUM OF LA'\T 

NOW COMES the Committee of Petitioners, in response to 

the Memorandum· in support of the City's motion to vacate, and 

submits the following reply memorandum. 

This reply will succinctly respond to each substantive 

point ,raised by the City, in the order found in the City's 

Memor~ndum. In addition, the Committee will offer alternative 

proposals to solve any logistical problems associated with the 

holding of Initiative Election pursuant td the petition of the 

Corrunitt.tee. 

The Committee hereby respectfully moves the Court to dis-

regard and strike out the following extraneous matters found in 

the City's Memorandum. At pages 20 and 21, the City discusses 

bond ~atters which involve factual evidence not before the Court, 

including the implication that the tax rate proposed by the 

Committee would not raise sufficient revenue. It is respectfully 

submitted that these factual issues are beyond the scope of the 

case pending before the Court. Secondly, at page 27 of the City's 

Memor13.ndum, the City Attorney has violated the ruling he sought 

from the Court at the hearing in this matter on April 16, 1979, 

at which time the City Attorney moved the Court to exclude from 

its consideration any history of the amendment of Section 24.1~165 

of th~ Code of Virginia (1950), as amended, beyond the four corners 
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of the Statute and the Legislative Journals. The final paragraph 

on page 27 injects the City's version of those facts which Counsel 

for the Conunittee proposed to represent to the Court, and draws an 
t 

unwarr~nted conclusion from these extraneous statements of alleged 

fact •. Abiding by the Court's ruling, counsel will not conunent upon 

the facts, and asks that the City's statement as to this matter be 

stricken and disregarded. 

, Pursuant to proper j·udicial nrocedure, the Committee respect­

fully requests that the Court take j"udicial notice of certain well 

known facts, to-wit: That the election to fill the unexpired term 

on the Norfolk City Council of The Honorable Joseph A. Jordan was 

held on May 2, 1978, pursuant to the procedures outlined in Norfolk 

City Charter Section 7, and in apparent conflict with the procedure 

set forth in Section 24.1-76 of the State Code. That the City of 

Hampton conducted a special referendum election concerning the 

"Virginia Sunday Closing Law," on December 19, 1978, utilizing 

pape~ ballots while voting machines were impounded. 
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1. THE PEOPLE OF NORFOLK ARE ENTITLED 
'1'0 INITIATE AN ORDINANCE SETTING THF 
REAL ESTATE TAX RATL FOR THE CITY. 

·A. The Constitution of Virginia vests all power in 
the people, who have reserved certain powers. 

Influenced by the thinking of Thomas Jefferson, author of 

the Declaration of Independence .and the Virginia Bill for Estab-

lishing Religious Liberties, George Mason drafted the Declaration 

of Rights, which has survived without substantial alteration through 

the entire ~istory of Virginia, and includes, in Article I, 

Section 2, of the Constitution of Virginia (1971 revision), the 

following statement: 
"That all power is vested in, and con­

sequently derived from, the people, that 
magistrates are their trustees and servants, 
and at all times amenable to them." 

lu a1most the same breath, George Mason said, in Section Six: 

"That all elections ought to be free; 
and that all men, having sufficient evidence 
_of permanent commun interest with, and at­
tachment to, the community, have the right 
of suffrage, and cannot be taxed, or deprived 
of, or damaged in, their property for public 
uses, without their own consent, or that of 
their representatives duly elected, or bound 
by any law to which they have not, in lik~ 
manner, assented for the public good." 

In contradistinction to the philosophical viewpoint of the City 

as $tated in pa~ies 21 and 22 of its Memorandum, the Colorado 

Court of Appeals saw the same nexus between the power of the people 

and the right to vote, in the case of Cit_y of ~~ v. ~~rdlingetr 
558 P.2d 998 (Colo., 1976) • After quoting language from the Colorado 

constitution almost identical to that of Article I, Section 2 of 

the Virginia Constitution, the Colorado court, consistent with 

prior rulings, said: 

1.04 
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"We view ••• the initiative and referendum, 
as fundamental rights of a republican form of 
qovernment which the people have reserved unto 
:hemselves ••• and such a reservation of power 
in the people must be liberally construed in 
favor of the right of the people to exercise 
it. Conversely, limitations on the power of 
referendum must be strictly construed .•• Where 
the constitutio~ protects fundamental values 
neither the legislature nor a home rule city 
has the power to act to infringe upon such values." 
558 P.2d at 1000. 

Not only do the guiding principles of Virginia Constitutional 

law reach to Colorado, they are likewise implemented in our 

neighboring states of West Virginia and North Carolina. The 
' 

philo!sophical approach of the West Virginia Court is reflected 
I 

in State v. City of Wheeling, 120 S.E. 2d 389 (W.Va.,1961}: 

"It has bee11 held that the people, through 
a municipal charter, have a right to vest in 
the voters of a municipality the authority 
to deal through initiative action with regard 
to any matter dealing with local affairs or 
municipal business, whether such affairs or 
Lusiness is legislative or administrative ••• 
These authorities simply hold that where an 
ordinance is couched in the language such as 
contained in Section II, Part I of the Charter 
of the City of Wheeling, which states that any 
proposed ordinance may be submitted to a vote of 
the people by petition thereunder, it "meant what 
is said", and should be construed literally. 6~ 
C.J.S. Municipal corporations Section 45lb; State 
ex rel. City of Shreveport v. Dickson, La.App., 
150 $0. 574. (emphasis in original) 

Likewise, the North Carolina Court in Purser v. Ledbetter, 

40 S.E. 2d 702, 707 (N.C.,1946), discussed the philosophical 

rational of referendum, the first-cousin of initiative: 

"The referendum is definitely recognized 
as an instrument of democratic government, 
widely used, and of great value. Where it is 
adopted in the Constitution it is entitled to 
respect and shouJa not be abridged by withdrawal 
from its processes of the subjects with which 
it was intended to deal." 
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1vhile the general philosophy· of government first articulated 

in Virginia has been applied to .uii tiative and referendum cases. 

throughout the nation, the Virginia Supreme Court has reached the 

issue only once, in the case of Whitehead v. ~ ! £ Development 

~orp., 204 Va. 144 (1963). While the case is not a constitutional 

watershed, it proviJes some 11ractical guidelines to determining 

the scope and function of initiative. 

:106 
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B. Taxation is a Legislative function, therefore, 
subject to initiative. 

Whitehead deals with ratemaking of a municipally owned 

waterV?orks system, as clearly di~tinguished from a taxing function. 

The Court turned to the common law construction of the power of _ 

initiative because the subject matter of the proposed initiative 

did not clearly fall within a traditional governmental function. 

"The City of Portsmouth owns and operates the 
waterworks system. As a general rule, a municipality 
acts and contracts in connection with the construction 
or operation of its municipal utility in its pro­
prietary or individual capacity rather than in its 
legislative or governmental capacity, and is governed, 
for the most part, by the same rules that control a 
private individual or business corporation." 204 Va. 
at 150. 

It was only after the activity had been ciassified as "pro-

prietary" that the Court could clearly decide that it was executive 

or administrative in nature, and thereby beyond the scope of an 

initiative election. Thus, the rule of the case, by the Court's 

clear statement, ·is "a narrow one", holdlng as to the General 

Assembly's intent that "we do not think that it meant to provide 

a measure whereby local governments would be harassed and shackled 

in pe~forming administrative and executive duties in connection 

with ~ commercial activity operated in a private or proprietary 

capac~ty." 204 Va. at 151 (emphasis added). 

on the other hand, Whitehead holds that initiative and 

refer~ndum procedures are applicable to acts which are legislative 

in character. This is the linchpin which enables the Committee of. 

Petitioners in the instant case to be entitled to an election upon 

its p~oposed ordinance. The subject matter of the proposed or­

dinance is not a utility rate, not the city budget, and not the 

assessment of real estate, but it is an ordinance to levy the 
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:107 

'.o·· 



The City's attempt to classify this taxation as administrative 

or executive in nature is comparable to empowering the President 

of the United States to promulgate the Internal Revenue Code, 
' . 

or to igrant to the Governor of Virginia the power to set the 

. If rate o taxation upon property and income within the Commonwealth 
I 

of Virginia. Looking to the Constitution of Virginia (1971 

revision) , nowhere in Article V can the power of taxation be found 

within the executive responsibilities. Rather, it is found within 

Article IV, Section 11, subject to the limitations of Section 14, 
' 

entitled "Legislature" and Article X, Sections 1 and 4 where the 
i 
I 

general power of taxation is granted to the General Assembly and 
I 

certa~n property, including real estate, is segregated for local 

taxation only, "in such manner and at such time as the General 

Assembly may prescribe by general law. '' 

In an excellent Note, "Property Taxation in Virginia," 

11 U.Rich.L.Rev.589, 591 (1977), the nature of property taxation 

in clearly set forth: 

I 
I "The power of property taxation is inherently 

enjoyed by the Virginia General Assembly. Since 
in its pristine form this legislative prerogative 
is unlimited, both the Constitution of the United 
States and the Virginia Constitution impose re­
strictions on its exercise. Article X, section l 
0f the Virginia Constitution is one such restriction, 
embracing withiri its several significant limitations 
on the state's exercise of the taxing power. (P.591 
emphasis added) • 

Because the segregation provisions of the 
constitution are not self-effectuating, legislative 
action was necessary to implement them. Thus in 
sections 58-9 and 58-10 of the Code, the General 
Assembly codified the constitutional provision for 
segregation of certain classes of property to the 
localities for taxation and exercised its own 
power of segregation. Specifically, section 58-9 
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of the Code segregates to the localities for 
taxation the classes of property found in section 
4, including all taxable real estate, coal and 
other mineral lands and tangible personal property, 
except the rolling stock of public service corpor­
ations. In addition, pursuant to its power of 
segregation, the General Assembly has segregated 
merchant's capital solely for local taxation under 
rode section 58-9, thereby precluding state taxation 
L; merchant's capital. 

Although forbidden from taxing the locally 
segregated property, the General Assembly has not 
been divested of all power or control over this 
property. The constitution expressly gives to the 
legistature the right to prescribe the time and 
manner of assessment of the locally segregated 
property. Pursuant to article X, section 4, the 
legislature has statutorily delineated, inter alia, 
the power of localities to collect taxes in install­
ments, the power to set penalties for failure to 
comply with local tax ordinances, the local officials' 
power to distrain and the power to impose different 
rates upon the classes of property segregat~d for 
J0cal taxation by the constitution. The state has 
tLerefore retained procederal control of the local 
taxing power, notwithstanding the power to. tax." 
P.593-4. 

' An examination of T_itle ' 58, chapter 17, of the Code of 

Virginia ( 19 50) , 'as amended, will demonstrate that the General 

Assembly has, pursuant to the Constitution , delegated its 

legislative function to the localities to act "by ordinance" in 

a legislative capacity for levying taxes. Levying property tax 

rates stands apart from budget making in Virginia law since tA.x 

rates may be altered during fiscal or calendar years.(Code@SS-851.6,-.8) 

The legislative nature of levying taxes has been recognized 

throughout our Court system. "A very wide discretion must be 
' 

conceded to the legislative power of the State in the classifica-

tion Jf states, callings, businesses or occupations which may be 

subjelted to special forms o~ requlation or taxation through an 
I 

exiselor license tax." Tax Commissioners v. Jackson, 283 U.S.527, 

537 q.931) • 
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"While section 168 of the Virginia Constitution 
provides that 'all property except as hereinafter 
provided shall be taxed,' it is well settled that this 
mandate is not self-executing. Legislation is necessary 
to carry it into effect and before a tax may be imposed 
the taxing official 'must be able to put his finger 
upon the letter of authority.'" Prince William v. 
Thomason Park, 197 Va.861, 867 (1956). 

The action of the Albemarle County Board of Supervisors 

in adopting an assessment system was deemed to be "a legislative 

act by a local governing body", in the landmark case of Perkins 

v. Albemarle County, 214 Va.240, at 242 (1973), modified as to 

other matters, 214 Va.416 (1973). While Whitehead involved a 

subject matter requiring the Supreme Court to wrestle with the 

delineation of administrative as opposed to legislative functions, 

the Court established a clear authority for initiative elections 

where the subject matter is clearly legislative. A more legislative 

matter than taxation could not be presented. 

-10-
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C. Persuasive Authority Supports Initiative 
Elections on Tax Measures. 

'The City has cited numerous cases purporting to withdraw 

+ ,. certain ·.functions similar to the ·ordinance--prop0sed "ir{:-the ··inst.apt'.·~'\::,--<_:; -­

case from the power of the people to legislate. The Whitehead 

case, previously discussed, established the rule controlling this 

matter. But there is no relationship between the subject matter 

of the election at issue in Whitehead and the instant case, and all 

other authority cited by the City is s'-"t in the unfamiliar 

context legal systems outside Virginia. Thus, the authority cited 

in the City's Memorandum is of questionable bearing, many of the 

cases dealing with such matters as zoning, cable television fran-

chises, budgets, assessment, and employee salaries, as opposed 

to the levying of a tax rate, which is the only subject matter in 

the proposed ordinance. For instance, the case of Denman v. Quinn, 

116 S.W. 2d 783 (Tex.,1938), deals with what is known as a "home 

rule city," referendum rather than initiative, the exception rule 

applying to legislation that was passed as emergency law, and is 

found in the framework of the Texas constitutional and statutory 

framewo~k, which cannot be determined to be identical with that of 

the law and traditions of Virginia. Thus, it was accurately stated 

in McQuillin, Mun. Corps., 3rd Ed.,Vol.S, Section 16.57 at P.221: 

"As indicated in the footnote, opposite conclusions 
have also been reached as to whether propositions 
or measures involving questions of taxation are subject 
to initiative or referendum." 

Decisions on both sides can be found even within the same state 

on the question of whether initiative and referendum apply to such 

subjects as zoning, salaries, budget and taxation. The treacherous 

task of interpreting the law of a foreign jurisdiction is illustra-

ted in the case of Bayless v. Limber, 102 Cal. Rptr.647,at page 650 

(Cal.App.,1972),a case strongly supporting the constitutional 
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right t~ initiative and refe~endum, which made the following 

distinction: 

"In making this contention respondents ov~r­
look the decisive fact that these cases involved 
general law cities while this case is concerned 
with a chartered city. In those cases it was 
held that zoning may not be done by initiative 
because the procedure leading to the enactment of 
an initiative ordinance is incompatible with that 
prescribed by statute for the enactment of zoning 
ordinances by a city council." 

The leading jurisdictions in which initiative and refer-

endum are allowed to operate with little restraint are Nebraska 

and Oregon. In both states, the Courts have consistently found 

that tax measures may be the subject of initiative and referendum. 

In Sta~e Ex Rel. Boyer v. ~rady, 269 N.W. 73 (Nebraska,1978), the 

people of a municipality were allowed to vote on a municipal sales 

tax despite the argument, parallel to that appearing in the City's 

Memorandum, that only the governing body is granted authority to 

act upon taxation matters of this nature, citing the earlier 

case of ~1<2_sterman v. Mar_'.?.~, 143 N.W. 2d744 (Nebraska,1966), in 

which the people were allowed to vote upon the state income tax 

law of Nebraska. The clear principle of Nebraska law is that 

taxation questions are not beyond the power of initiative, that 

any subject matter that is within the legislative power of the 

governing body is within the legislative power of the electorate 

where initiative is not expressly limited. It should be noteu 

that Norfolk City Charter Section 30 places no express limits upon 

the subject matter of an initiative, stating "any proposed ordin-

ance or ordinances, including ordinances for the repeal or 

amendment of an existing ordinance, may be submitted to the council 

by petition signed by qualified voters ... " 
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An argument similar to the presented by the City is ad-

dressed and dismissed in the case of City of Aurora v. Zwerdlinger, 

558 P.2d 998 (Colo. ,1976): 

"The trial court, in justification of the 
limitation it placed on the referendum power, 
determined that 'as to fjxing rates, it is 
almost impossible for an electo~·ate to have 
or digest the necessary complicated data and 
facts to arrive at a proper judgment as to the 
correct and accurate schedule adequate to sus­
tain, maintain and operate~ utility system.' 
However, that conclusion was not predicated on 
any evidence, is without justification, founda­
tion, or authority, and is totally irrelevant 
to the referendum right. In any event, if the 
people choose to vote down a rate increase, that 
is their orerogative. 

'All political power is vested in and de­
rived from the people; all government, of 
right, originates from the people, is 
founded upon their will only, and is insti­
tuted for the good of the whole.' Colo. 
Const.,Art. II, Sec. 1. 

See also, Garbade v. Portland, 214 P.2d 1000, (Ore.,1950); 

State v. Carr, 2~3 S.W.2d 670, (Mo. 1947); and State Ex Rel. Pierce 

v. Slqs~~r, 248P.358 (Ore.,1926); all permitting initiative or 

refer~ndurn to deal with tax measures. The only generalizations 

that can be drawn from a confusing and conflicting national per-

spective are clearly stated in 42 Arn Jur 2d, "Initiative and Refer-

endum", Sec. 9, at p.657: 

"The permissible scope of initiative and refer­
endum has no limits except as stated in the provisions 
granting the respective powers. Generally, then, by 
the initiative, the people may enact laws on matters 
on which the legislature has not acted and may amend 
or even repeal laws already enacted by the legislature, 
and by the referendum, the people may act to prevent 
on enactment of the legislature from becoming effective 
~nd may also reinstate an act which the legislature 
has expressly repealed. 

A limitation on the field in which direct legisla­
tion, that is, initiative and referendum, is operative 
may be express or may arise by implication. Express 
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limitations on the powers of the people of a 
state appear in the constitution of the state; 
express limitations on the powers of the peop!e 
of a municipality may appear in the state con~ 
stitution, the municipal charter, and in the 
general law of the state." 

~~here, being no limitation upon the power of initiative in the 

··. '-'; 

Norfolk Ci~y Charter provisions enacted by ~he General Assembly, 

they are limited only by the rule of Whitehead v. ~ ~ ~ Development 

Co., supra, requiring that the subject matter of initiative be 

legislative. The proposed ordinance is clearly within the 

legislative duty of levying taxes delegated by the constitution 

and by act of the General Assembly. 

"'The power of taxation is an inherent attribute 
of sovereignty, and is a legislative power that 
cannot be exercised by the executive or judicial 
branch of the government.' 1 Cooley, Taxation (_4th} 
Ed.} Sec. 57,58." State v. Slusher, 248P.358 (Ore.,1926}. 
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II. INITIATIVE DIFFERS FROM REFERENDUM, 
AND IS PERMITTED AND GOVERNED BY THE 
NORFOLK CITY CHARTER. 

Reference is hereby made to the entire argument presented 

in Patitioners' Memorandum of Law heretofore filed in this case. 

With the augmentation of the following authority, it is clear that 

the General Assembly of Virginia has :·;ot expressly or by implication 

repealed the Norfolk City Charter provisions granting the right of 

initiative. 

As was previously cited, there is clear delineation in 

general law for the difference between the terms "initiative" 

and ';'referendum." 42 Am Jur2d Sec.9, 'Matters Subject to Initiative 

and Referendum', supra, page 13. Accordingly, the General 

Assembly has followed precisely this ~eneral understanding of 

the two terms, providing for initiative in sections 30 through 34, 

and for referendum in sections 35 through 41 of the Norfolk City 

Charter. Then, ·beginning at section 42 of the Charter are 

general provisions relating to the mechanics and procedure for 

initiative, referendum and recall. Each is treated in the foregoing 

sections as a distinct creature oi the law, and this distinction 

is recognized further in the general election law, Section 24.1-165 

of the Code of Virginia (1950) as amended. 

The 1976 session of the General Assembly amended Section 

24.1-165, dividing the former first sentence into two sentences, 

in order to treat the procedure for "referendum" separately from 

elections on any "question or proposition". Acts of Assembly, 1976, 

Chapter 616, at Pgs. 830-831. Whereas negative words are used in 

the first sentence dealing with referendum to nullify contrary 
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provisions in City charters, no such negative language is found 

in the second sentence dealing with questions and propositions. 
. . - .. • : • j : 

The flaw in the City's argument is two-fold. The City confuses 

the proposition that initiative' and referendum are philosophically 

linked and may be controlled by the same analysis in determining 

whether the subject matter is proper for initiative or referendum. 

But, there is a distinction in the purpose and mechanics of each 

of these forms of popular review of legislation, and they are each 

treated distinctly by both the Norfolk City Charter and Code 

Sect.ion 24.1-165. The second flaw is in the contention that 

"referendum" is not statutorily defined. In the context of this 

case, referendum is defined by Norfolk City Charter,and the Whitehead 

case, supra, provides a clear understanding that Virginia will 

rec~gnize the general distinction between referendum and initiative 

previously cited. 

As has previously been argued in the prior Memorandum, the 

Supreme Court of Virginia gives great deference to the provisions 

of City charters, when they are in apparent conflict with general 

state law. The rule, generally stated, is that "where two statutes 

are in apparent conflict, they should be so construed, if reasonably 

possible, so as to allow both to stand and to give force and effect 

to each." Scott v. Lichford, 164 Va.499, at 422-423 (1935). It is 

intended that special acts, especially City Charters, are to be 

treated as an exception to the general rule and will stand even 

though there is a general law conflicting therewith. "The last two 

/ cases 
mentioned are authority for the proposition that special charters 

of municipal corporations or amendments thereof conferring rights 
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and powers different from and in addition to those conferred 

by general statutes are authorized by the constitution when 

enacted in coriformitywith Article IV and Section 117 of the 

Constitution ... " City of Portsmouth v. Weiss, 145 Va.94,at 107 

(1926). The City has not cited any Virginia case in which a 

chart~r section was ruled to be su~~rseded by a general state 

law. 

Thus, the Norfolk Initiative Election procedure is not 

within the prohibition of Code Section 24.1-165. 

-17-
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III. THE CLERK HAS PERFORMED HIS DUTY UNDER 
NORFOLK CITY CHARTER SECTION 32. 

While the City in its· Memorandum has cited :general . ,'.'·, .. ··.:«' ·.; '.· .. 

authoiity and a code section relating to general election 

procedures, it has failed to address any relevant issue as to 

the performance. by the Clerk of this Court of his duty under the 

Norfolk City Charter~ 

The only requirement under Section 32 is that "within ten 

days after the filing thereof, the said clerk shall ascertain 

and oertify thereon whether the requ.ired number of qualified 

voters have signed the same. If it be found that the required 

number of qualified voters have signed the said petition, then 

the said petition, with the certificate of the said clerk thereon, 

shall be presented by said committee to the Corporation Court of 

said.City ••• " 

There must be a presumption that the certificate filed 

herein by the clerk is valid and sufficient. Charter Section 44 

shifts the burden of proof to anyone who would challenge the 

petitions and the clerk's certificate: 

"All signatures to any petition mentioned in 
the preceding section hereof shall be accepted 
and treated as prima facie genuine ••• All such 
petitions substantially complying with the 
requirements of this Charter and certified by 
said clerk to bear the required number of 
signatures of qualified voters shall be accepted· 
and treated as prima facie sufficient. The 
burden of proving the insufficiency of any such 
petition in any respect shall be upon the person 
alleging the same." 

In light of the heavy presumption in favor of the signatures 

in petitions themselves, it is apparent that the committee of 
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petitioners and the clerk have "substantially complied" with the 

charte;r requirements, and the clerk has presumed the genuint.::ness of 

the signatures on the petitions. He presumes that they were 

qualified, but his letter certifies that a sufficient number of 

signatures were obtained. In the absence of any present system 

of poll taxes mentioned in Section 44, the clerk was relieved 

of any necessity of determining anything other than the number 

of signatures presented on the petitions, and that the petitions 

substantially complied with all relevant sections of the City 

Charter. The clerk has certified these matters and unless his 

certification is challenged with evidence to the contrary, the 

petitions must be deemed sufficient as a matter of law. 

-19-
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IV. THE TIMING OF AN INITIATIVE ELECTION 
IS GOVERNED BY CITY CHARTER, NOT 
GENERAL STATE LAW. 

Authority previously cited in this and the preceding 

Memorandum of Law will not be repeated, but there is ample 

authority ~ ~ addition to that cited, which maintains the general 

principle that special laws prevail where there ib an apparent 

conflict with the general, and this principle has been regularly 

applied to initiative and referendum proceediHgs. 

~s 
cation is 

hold that 

" •.• a general statute relating to elections, 
and providing for initiative and referendum, 
is not applicable to municipal referendum, for 
which special statutory provisions are made ••. " 
62 C.J.S. Mun. Corps.,Sec.451,at P.869. 

"The people through their charter have a 
right to vest in the voters of the city the 
right and power to deal through initiative 
action with any matter within the realm of 
local affairs or municipal business, whether 
or not strictly legislative, as that term is 
generally understood •.. " 62 C.J.S. Mun. Corps., 
Sec. 454b. 

"Whether the power of initiative and refer­
endum exists in any particuliar municipality 
depends, as noted above, upon the constitution, 
charter, or statute. But generally speaking, 
provisions for the power and its exercise, 
particuliarly with respect to home rule and 
larger cities, is to be found in charters, in 
the power and mode of its exercise are governed 
by charter provisions rather than by statutes, 
although they are governed by statutes where there 
are no charter provisions or to the extent that 
charter provisions are incomplete." 5 McQuillin, 
Mun. Corps.,Sec. 16.49,at P.201. 

the City has noted, repeal of a City charter by impli-

not favored, and none of the cases cited by the City 

@.ny City charter provision has been repealed by 

implication where a general state law was passed at a later date 

anq was in conflict therewith. In the case of Scott v. Lichford, 
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l64, Va.419 (1935), a Lynchburg City Charter provision in conflict 

with a later enactment of the state code was permitted to stand, 

upon the following principle: 

"A later statute which is general does not 
repeal a former one that is particular unless 
negative words are used, or the acts are so 
entirely inconsistent that they cannot stand 
together. Thus laws existing for the benefit 
of particular municipalities ordinarily are not 
repealed by general laws relating to the same 
subject-matter. Stated in different phrase, 
where the subsequent general law and prior 
special law, charter or ordinance provisions 
do not conflict, they both stand, but this 
result must depend, of course, upon the legis­
lative intent which is to be ascertained from 
an examination and comparison of the whole 
course of legislation relating to the subject 
under consideration." 164 Va. at 423. 

Since the focus 6f the General Assembly in its 1976 

amendment of Code Section 24.1-165 was upon prohibiting refer-

endl.ilm, and since no similiar negative words were used in relation 

to 'question or proposition", the Norfolk City Charter provisions 

as to the timing under which the Court should enter its order for 

election must govern. This was the practice, of which judicial 

notice is requested, in the conflict which arose in 1978 over the 

procedure for filling a vacancy on the Norfolk City council. The 

same electoral board, the same state board of elections, and the 

same city government authorized and participated in the conduct 

of ,the election under Norfolk City Charter Section 7, which is in 

apparent direct conflict with the provisions of Section 24.1-76. 

The Norfolk City Charter is the state law governing the affairs of 

the Norfolk City government. 
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V. A DESCRIPTIVE TITLE HAS PREVIOUSLY 
BEEN PROVIDED AND SHOULD BE PUBLISHED 
WITH THE PH.OPOSED ORDINANCE AS REQUIRED 
BY CHARTER. 

- The petitions, filed with the clerk and bearing the 

signatures of qualified voters of the City of Norfolk, bear on 

the face of them a descriptive title, fully disclosing the nature 

of the ordinance printed on the reverse side of the petition.( In 

addition, the committee of petitioners requested in its prayer 

of the previous Memorandum of Law that "the proposed ordinance, 

with' an appropriate and descriptive title annexed thereto, be 

published as required by Section 2. of the Norfolk City Charter." 

The Court's order heretofore entered contains a question which 

fully describes the nature of the proposed ordinance annexed 

thereto. It is comtemplated that the further order of the Court, 

requiring publication of the proposed ordinance, as required by 

charter Section 32 would include a more formal title. The legis-

lative process has not ended, and if there is any insufficiency 

in the title previously provided, it can easily be cured. To that 

end, the following title is hereby stiggested, for purposes of the 

publication prior to the election: 

AN ORDINANCE TO AMEND AND REORDAIN 
SECTION 1, AS AMENDED BY ORDINACE 
NO. 28, 932, OF ORDINANCE NO. 24,116, 
ENTITLED "AN ORDINANCE IMPOS!NG AND 
LEVYING A TAX FOR THE CALENDAR YEAR 
BEGINNING JANUARY 1, 1968, AND ENDING 
DECEMBER 31, 1968, AND ALSO FOR EACH 
AND EVERY CALENDAR YEAR THEREAFTER 
BEGINNING JANUARY 1 AND ENDING DECEM­
BER 31 OF EACH SUCH YEAR, UNLESS OTHER­
WISE CHANGED BY THE COUNCIL ON REAL 
ESTATE WITHIN THE CITY OF NORFOLK", 
SO AS TO CHANGE THE RATE ON CERTAIN REAL 
ESTATE LOCATED WITHIN THE CITY OF 
NORFOLK TO ONE DOLLAR AND FIFTEEN CENTS 
($1.15) FOR EVERY ONE HUNDRED DOLLARS 
OF ASSESSED VALUATION THEREOF. 
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It would be well to note that the practice in the State 

of Oregon is to have judicial review of ballot titles prior to 

~ election on the issues, and any deficiency is cured prior to the 

election, which would be the stage in which the present case is 

postured. Garbade v. Portland, 214 P.2d 1000 (Ore.,1950). In 

addition, ~he Supreme court of Virginia has expressly stated the 

I view: that matters of form are not to control over substance, if 

they are not material and can be cured. Taxpayers v. Board of 

Supervisors, 202 Va.462 (1961). 

-23-
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VI. ALTERNATIVE PI·ANS FOR SCHEDULING 
AND CONDUCTING THE ELECTION. 

Upon resolution of the legal issues presented to the 

Court~ it must be determined whether the election will be held 
. ' 

(a) bn May 15, 1979 as originally prescribed in the Court's order, 

(b) at some later date, pursuant to City charter, or (c) at some 

later date following state law. 
i 

While the committee of petitioners is concerned that the 

election be held within the sixty days provided by City charter, 
' its overriding concern is that the election be held properly, 
I 

cons~stent with the controlling law, and wi thoutLundue burden upon 
I 

public resources. 

If the Court should follow option (a) or (b), prior to 

the end of the current city fiscal year of June 30, 1979, the 
I 

Norfolk voting machines would not be available because of the 

scheduling of a primary election on June 12, 1979. The Norfolk 

Eledtoral Board is authorized by state law to utilize paper 
' ballots! and the Court is asked to take judicial notice that a 

nearby jurisdiciton recently conducted a special election by 

pap~r ballot for the same reason of scheduling conflicts~ in Hampton. 

Therefore, it would appear that the Court has an option, 

if it should not reinstate its order scheduling ~ne election for 

MayilS, 1979, of ordering the election to be held June 26,· 1979, 
! 

witn the order being entered on April 27, 1979, thus satisfying 

both Norfolk City Charter and general state election law by the 

sixty day interval. 

A more desirable alternative, which would be based solely 
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upon following the special law of this jur.isdiciton,would be to 

enter 2n order not later than May 13, 1979, preferably sooner, 

setting the election on this initiative for June 12, 1979, at the 

same time and with the same machinery as will be used in the party 

primary set for that date. While this provides another point of 

conflict with general state law, the proposal is premised on the 

Court finding that the Norfolk City Charter does indeed prevail 

over general state election law. Thereby, the expense of an 

election, estimated to be between $30,000 and $40,000 would be 

avoided, by placing botL ballots on the same voting machine. 

The wisdom of the latter proposal is that it presents no 

difficulty to the Norfolk Electoral Board as to closing the books 

. for re9istration thirty days prior to each election, duplicating 

th€ expense and work of two elections, being subjected to the 

unnecessary strain of preparing macLlnes twice, or of conducting 

a paper ballot election; it would preserve the principle of honoring 

City charter provisions; it would accomplish an economy in the 

cost of election that is the hallmark of the concern of this City; 

and it might promote greater participation by the voting public 

in the ~nitiative election if it were held in conjunction with a 

regularly scheduled election. The committee of petitioners, 

therefo~e, unanimously have concurred in proposing that the election 

be held on June 12, 1979. 
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CONCLUSION 

For the foregoing reasons, the Conuni tt :e of Petitioners 

respeqtfully requests that the Court reinstate or modify its 

order for a special election, and direct the clerk of the Court 

to publish notice of the proposed ordinance and the date set by 

the Court for the election to be held in this matter. 

RESPECTFULLY SUBMITTED 

,/ 
,,.-·<>~t' // / .. {/ ---~~-:;/ ,,- r-:· 

/2efZ~",f'_./f /Y-f!fftfi/fL/ 
c.-·-floward E. Copel a d, 

for the Conunittee of 
Petitioners 

CERTIFICATE 

I bereby certify that I mailed or hand delivered a true copy 

of the foregoing Petitioners' Reply to the City's Memorandum of 

Law, to The Honorable J. Marshall Coleman, Attorney General of 

Virginia, Lawrence C. Lawl0ss, Counsel of the Norfolk Board of 

Elections, and Philip R. Trapani, City Attorney, City of 

Norfolk, on this ~J(d 
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·I. '.I'll!:: 1\UTIJOHl'l'Y OF 'L\Xl\'l'ION, hllllCll IS DEHIVED 
FROM TiiE CONST'.i;t'iJ;i;:lo!T-c>Vvfi{(;·T~·{D\l\-Ni)" c,ff)\rrfffr51~\'·1'1i"i~-GJ·:Ni·TPJ\L 
l\ss~:t:ff!i, Y-,--i·s-\Fi~S-'I ;1~])--:s·o-r~Ei:Y-i~T-;FJTJT jj~~c•fr:·i )i~1 ·:·11 i~·i·:i; jj~-;"i;i\'i; iv i::·5-­
c5i~fffE"_c_i;i;-Y-/\~\i1")- ·C /\ tJtJ6•1;---l3-l~D-i":~Ci~-c;1\;1·]~-o-;rc)J\!JY-oi1 ii~ i~13o 1~) y. 

The Cun!.;titution of Vin:.iinia, in J\1·ticle VII, Section 

2, provides th.iL: 

... the Gcncr;1l l\r;:;cmb.ly muy provid1.' by 
spc'c i.:i 1 •. 1c L f l)l~ tile orq.i 11 i z;i l. :i <.lll, <_1•1Vl'rn-
lill~I1 L, i111d 110\·:1.~rs of dll)' county, city, 
tov;n, or rc<Jio11.::il yovcr11mcnt, inc.lt1d.i.n<J 
such t)o·.·:c'rs of lc<jislation, L1:-:<1tio11, and 
u~;:-;c:_;:;111c~n t as Lhc General l\sscrnbly m.::iy 
Jctcn11i11c .... 

The uu th or i ty of L1x<i ti on which w<is g r<in ted to the City 

of Norfolk by tile c11.:ict111cnt o[ Ch.:11:ter Section 2 (1) provides th<it 

the City shall l1<1VL' tlw power: 

Tu r<1 i_!;c illlllua.L Ly ily t.-1xc!; und <1s~;css-
1ncnts i 11 Silid cily oiUcl1 sumr; of 11101wy a~; 
t Ii C' c" u 11 c i J. Ii c r c i n a f t c r J> r o vi cJ <.~ d r o r : ; h < 11 l 
uc'c111 111•c1;s;.;ilry for L-.llc purposes of said 
city, .:.inl1 in such 11iun11cr :1r; :;o.icl council 
:=;Ji.:d.l c..lccm cxpl~uicn t, in uccorcJoncc with 
the Constitution and the ltt\vs of this 
st<ite <ind of the United Stutes .... 

'I'his specific authority of the city council to deter-

mine anct effect necessary tax<ition has cxistcu continuously since 

the Nor(olk City Churter was enacted by the Gc1wral l\ssembly in 

1918. 

Sl~Cl.i.on 7 of 1\rL.iclL~ \'ll of Lhc Con:-;titution !;cts forth 

Lhc pJ~OCl~dur•.~ \·:liicll 11111:;L lu' fnl.l.owvd ily <J<>Vl'1:11.i1H_1 bod.it~~; J.n en-

acting any onlinuncc or resolution which imposes tuxes: 

TJo ordinance or rc::;olution uppro­
pri.<1 Lin<J lllOJH'Y CXC('<~di11q tlie Slllll o[ fiVt' 
li1111d1~l·d clo.l f.:1n;, :i.111110:,;i.nq 1 .. 1:-:<'!:, or· illlLh­
or.i.zinq Lill.! IJOLTow-.LnlJ -(,, c·111()-11l~y·: •• sh.:11.l 
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b1..~ pu:·;:;t~d e:-:c.-:'pt !)'/ ,-, rr~conl<'c.? .:1[fir111.1tivc 
vot0 of ,, m.1jority oC all 111c'111bcrs c.l0ctcd 
to the.' <Jovcrnin<J body. (Emphasis supplied.) 

This p.roccdur.:-il ~'cquircrncnt is unique in state constitutions. 

l\.E. Dick llm·1,1rd, in his Conuncnl~arics on th(~ Constitution of 

Vir<Jinia, noL·~~; llwt Ll1c provision wa~; j_nc1udc<l in the Viryinia 

Constitution in 1902 u.s "both the Commission on Constitution.:i.l 

mcnts \vould provide~ a basic safc~iuurd for the fiscal integrity of 

locul qovcrnmcnL." Commcnti1ric~;, _::_l:!.J!...!::_0_, at p. 846 (1974); 

Conun.ittc!c 011 Constitutioni..ll Hcvision, at p. 23(>; 1901-02 Conven-

tion Debates, J.I, 1953, 1955-GO, 20J2. 

Tile Co11sbtut.i.on, .in i\rticlc X, ~~l:ructurcs the way in 

w h i ch t h c :-:~ Lil L < ' 111 a y c :-: c r c i. :3 c i. t : ; pow c r o f I: a x a t i o 11 and prov .i cl c s 

that ltllc Gcn..:~rcJl l\ssunbly sl1all c.J.~tcr111.i.nc upon which subjects 

loci1l taxes r11.:1y be J.(!V.i eel. 11.i.!;l.oricalJy, Ll1c i!;~;u(~ of who held 

Virgini.:i, anu, a::; early as 16211, the Vir9inia /\sscmbly adopted an 

act "!that the Governor sliu.11 not L:iy any taxes upon the colony, 

their lands or commodities, otl10r than by. the authority of the 

Gencrol AsscrnbJy, to be levied cJnd employed us the said Assembly 

sh<ill appoi11t:. /\ch~ o[ l\s:;cml>I y ] 1)23-2'1; llow.-ircl, p. 1009. The 

nutun.illy fol.low~~<.! lli.:lt L.:lxation could not be imposed cxccp·t.by 

un elected body wh.i.cli c.l.i.n~ctly represented <111 of the taxpayers. 
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It is vJL~ll cst.ihJ.i[>hcd tl1;:it llic power of tax<tt.ion is peculiarly 

and excli1s.iveJ;r legislu.tivc <1ml Lhe control and discretion of tax 1 

mat tcrs is ve~~ Led in that bru.nch of Lhc government. Fullon 

F 1 or i s t , l 11 c • v • . Ho a n ci I·~ l~ , 1 9 0 V <.! • 5 G 4 ( l 9 5 0 ) ; Griff.in v. Bd. of 

Supervisors, ;~(lJ Va. 321 (19(i~~), 71. /\111 • .Jur.2c1, ~)L<tll) and Locu.l 

'J\.1 X <l t i 0 ll 1 ~) ~ 7 L <l ll d 7 J . 

'l'hc power to assess anLl colll.)Ct taxes is a function of 

loculity has b<'\.)ll auLhorizcc.l by the General l\sscmbly by .:i special 

act in tile fonil of a city charter. Norfolk Charter Section 2(1) 

s pc c i f i c t:t 1 J. y <1 u t Ii or i z es th c C i t y to r <.i i s c , by t. Cl x es and as s e s s-

ments; such money <1s City Council determines to be necessary for 

the purposes of t!ic City, u.nd in suclJ manner us Council sho.11 

deem expedient. To Lho.t l~ml, Norfolk City Council presents for 

public comment and u.cJopt.s an <lnnual bud9ct, and bused thereon 

lu.tcr u.<lopts <in approprLJtion onlinancc whcrt).in the tu.x rate 

<leerned llCCL':.-;~;c:n:y Lo fund L]Jc) City's .Jn11u;1.1 l.nid<Jcl: is set forth. 

\\!hen a J.c~d.slativc ucl of tile state) .is the 
~>ourcc of municipal pm-1er to tax, u.nd the 
act inc.1.icat.cs the munncr in which the power 
is to be> c:<crciscd, the locul qovcrnmcnt 
must~ exercise its c.Jc~lc~Jal:cd f.-10wcr to t.:ix in 
strict conformity with the methods prescribed 
in the stu.t·.c ]c9isl<1tive u.ct. Consolicl.:1ted 
nic:3\'l F:lc,ctr:ic Coqi. v. ~->l:<rnf()·i:-,y~-.l\G 
(:-( ~';·ii-~- -u-~-·-x·~ 11--r..-~·x;i- ,,- 1 · o , 11 1 '°~- ,1-rx-(T<J1; ll) ; 
/\111 i1·.i11, i•l1111ici1»1.I Cu1·1·l1i·.i1.i,111 t..1\11

1 
V<>l. 

:.~1\, '.i.~ I. O!i. 

Council sht:tll dc~ciuc how much monc~y. must }Jc raised through ta.xa-

tion in order to m<rnogc the affuirs of Liie City und l\rticlc. VIL, 
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Scctio11 7, o[ lite V:irc.1i1li<1 Con:;Lilul.io11 m;11Hlalc~; tile prescribcc.l 

method of 011 a.ffirm.:itivc vote 0£ the majority of all members 

elected to the qovcrniny body before u tux may be imposed~ 

l3ec<1u:.:;l_~ of Lhc dc<Jrcc~ o[ skiJ..l .:inJ type of knowledge 

which urc rcqui.r1.~·d in Lile con1pl':icr1tccl business of municipal 

bud ~l c t i n q , cc r La i_ n J ) c~ c,; 1J n ~; Ill u s L I;'-~ i n r o n n c d i 1 1 a n cl e n t r u s t e J w i th 

mukin0 such dclcrminalion~.;. 

1:u11il~i11.1l t.1:-:,,~; mu:;t. 111' lt.~vil'1I 11y t.111' 
dL1 ~;i.r_111i1lcd pulilic uuthority, 0.g., the 
municip;1l counc.i..1, or (_1ovcn1i WJ l1 1 r1isl;:i­
t.i.vc i>c)dy, as Lhr~ mu11ic:ip.-.il .-1ss< 1 1nbly, und 
Lhc p.<lh'cr·, lil:c:• ~;i111i ];11- pow~1·s n'qui.r.i.n<J 
Lile ('XCJ:ci~;c of jud~pr1cnt c,111d cl.isc1~ction, 
cci1111ot be dolc~1.:-ited. The officer~; dosig­
llill,.)d Lo make the Jcvy, and no others, 
should <1ct. lfi ~1cQuillin, Mun. CPr1:is., 
~~~·1.'J.<, ;1t. p. 7.7:1; Cril'Ci11 v. nr1. or 
: ; u I) I ' I v i.:; () r ! ; , ). () :i v ;l- ~---.! xr·- ( l <) (, ). ) ; I·! I I< l (I c':; 

v~- -:;1_;1Llq.i1-1, J<J2 !u:L H)2, '..I') S.1'1.2d--IOJ. 
(J.~):fr:)·;-6i1r:·11.1rn l'J<iviq<1t.i.011 Corp. v. 

IJ,1 '/Ul1 llC, -fo-ff:_j ___ f1I~;c:-.--1Ts·2~-·-.cri2 [\. Ci 5 G 
T J_- '.f:3"> i--~--

l nqu.i r ic s 110.ve been iJdd res scd to Lhe l\ t torncy General 

concerning the µroper lJody to exercise lhc power of tuxa tion in 

a locality. In 1951, an opinion wus issued in response to u 

question a.bout un increase i11 the proposed tax levy for Prince 

\"lilliam County. Under the theory of l\rticlc VII, Section 7 of 

the Constitution, the Board of Supervisors wus the body responsi-

V(ll. 1950-51 . , 

l?· 38. Two other opinions lwve considered whether or not school 

bourds couJ.d levy tnxcs in or<lar to f inn11cc the cducationul needs 

of il COllllllUllily. '!'lit! power L:.o Li:-: J°l';1J c::;Lt1h~ .:i11d to .:ipproprintc 
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to tine <JtWcrn.inq bodic:-; of co1111tj_cs, cities and towns by 

Scctior1 7 of l\r tic le VI I of tlw Cons l:i tut ion," (as previously 

quoted) . Vol. 3 G , Op i 11io11 s of th c l\ t to n1 c• y G c n c r al , 19 7 1-7 2 , 

p • 3 5 3 -: 4 ; Vo J • J CJ , 0 I ) _i n i on :; o [ l Ii c l\ t to r n c y G c: 11 c r a l , 1 9 7 4 - 7 5 , 

p. 38'1. 

It is qcncrally u'JrccJ that the fixin<J of a tc:i:-: is 

"in pcrfonn.i.n<J thi:; function, 11ublic ofl'.iccr~~ should employ 

juc..hJn\cnL <111d cli!;crL't.i.011 lo saic<JU<lrd Lile interest of the tu.x-

payers, as \vcll as to protect the crcc.Jil of the c.i.ty." lG 

McQuill.in, Mun. Cc•1p;;., ~ 1lrl.97 llt p. 2"1'5; ~k!_._~f Equul.izat.i.on 

Mcl)o11;i 1 d, l2CJ ~j.\'J.2d .ll35 (Tex. Corn. Apr. 

1939). Lct__J.i:;.1C1Lor~; IJcar Llic rc:;pon:jilJ:i.l.i.ty for <Hldrcssin<J ta>:u-

tion niattcr:3 on behalf or the citizens arid once lhc slotutorilly-

rcc.1uirc.·d public !war in~p_; on the proposed bud<Jc~ t have been proper.J.y 

held, and citizen com111cnt has been consido.rccJ, the amount of the 

tax levy is within the sole discretion of the legislative 

officials and their exercise o[ that di~;cretion is not subject 

to judicial jntt.~1.-ft:n)11cc. l'c<_~J2l~~ v. Ld-vh1rd Jli11cs Lwnl..H..:?r Co., 

385 Ill. 3GG, r: ") 
__ l ·- N.E.2c1 720 ~; tcntl:i1L'l" I~ FC!rd, Inc. v. 

J\. ~~ d ,13 0 ( L <) '. i • J ) • 'l')H~ (>O\'ll'r ol L1:-:.1l.i011 i.:-; Vl'!;Lc•d c~:-:clu!~ivc~.ly 

.in the~ lc~f i.:; Id Li Ve' bri11H.:h or qovc~ri1111c11 L and rn.v~· he exercise~] 

to the u tmo;~ t c:-: tent w.i th respect both Lo the subj cc ls of 

tc:ixution uncl i1111uu11t of ti\x due on c.:icli l:.:1xablc entity. 
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/\rlinulon Cou1iLt v. F'<<L!l.~2' 2LS Vci. J.JO (J'.)7t1). 'l'hc Supreme 

Court of Vir~1i11i.1, i.n Lile ca~;c of Brild~,-~, Co. v. City of 

I\ichmond, 110 V,1., S:21 (1910) maintainc~ll thu.t the power of taxa-

tion is solely the province of 1c<Jislators cJ.nd notc<l that: 

h'li·~rr' the~ jH)\·Jc•r tn ta:-: for rcvcn111~ 
pur1~oscs cxi.~>ts, tl1c <1111ounL of lhc t:0i~• 
is in the discretion or tile' legislative 
boc.1~', ancl it.:. n\i1y be'! carrjcd lo uny extent 
within the jurir;cliction of the st<ite or 
cOl"['C).1";1tion which in1po:-~c~~ i I: \,·Iii ch the 
•.-.

1il I <)f ~:;uch sto.l:c or corporation rnu.y 
prcscrilJc. l:.:!.· at p. 525. 

In cxcrcisinCJ the to.xirnJ power, the City of Norfolk is 

Cl mer:c u.gency for and subdivision o'f the Commonwealth of Virginia 

<ind hu.s only such u.uthority <is is specifically conferred by the 

General J\sscrnb.l '/. ~~it.:..i.nsL v. \·h~_L Point, 88 Va. 905 (1892); 

Hcly-

in g on l\ r l i cl L' VI I , Su c l ion 2 o [ th c Cons I.: j_ l u I.: ion , l h c L cg i s l u -

tu re 'o.n.::tc tcc.1 C hcir lcr s~c Lion 2 ( .l) .:ind empowered the City o £ 

Norfolk to levy taxes for its support. EvidL:ncing further concern 

for the fiscul policies of the state u.nd its localities, the 

Assenibly rcc1ui res every governing body lo ob ta in majority af fir-

mation of its elected legislators in order to adopt tax ordinances 

and .rlcsolu tionr;. I·Iunic.i pal corporations, in and of themsc 1 ves, 

h;ivc no powc1.- o[ t.1x<1ti.on ;1nd the~ l<1w~.; confcrrin~J such powers on 

l\icl1lllOIHI V. 203 Vi.I. 

Th\.! C.i. l: y 

Counqil, then, is charged with the duly of functioning <is a 

J.c9isl<1t.ivc bo(ly in l11(~ sctl.in<J o[ Llw l<ix rate ncccss.:lry to meet 
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the fino1_ic.i.ol oblit_Jdt.ion~; of Ll1c City. 'l'h11 t rc'sponsibili ty hc:is 

been conferred by tlte !)tatc u.nd· cannot be dele<Jc:ited to another 

branch of 9ovcrn1~.1c~nt or to citizens \·Jho may question the judg­

ments of officii1J:·; whom tlh~Y Ji;wc~ clccli:~d to d:i.~;ch<trCJC thc:it 

respoins.ibi.J.i ty on ht'11al f of L11c Ci. ty. 

.. ··- .. ()]~JCJT.JAL f11'.i'·\1J1~;\Nl1L1;.1 i\1;1-: N~)'I' lll!;l'\)~;l.'l'IVI·: tli" '1'111·: l\lN'l'l\Ul.1.LNl; 
----·----·-··-- - -- ·•· -- - -------------------
LJ.::Gi\L: l:..iSUJ.:;:; lJI" 'L'lll~i Ci\~E. 

IT. '1'111·: C1\~;1.;s J{J-;LTJ-:1) lll'CHJ IW Pl-'.'I' I 'l'I rnm1~ TN J'I'!~ 

In ils l·h'rnor<HH.1um of Law -fil<~d with t·hL: Court on l\pril 

9, 1979, the Cornrn.i ttcc of Pc ti tioners frumcs three questions 

v·:hich it conlcrnl:~ l>l~Llr directly on the lcqality of holding the 

I n i t i u. t i v c E 1 c c L .i on o n f.l .:1 y l S , .l 0 7 0 . lt .is respectfully sub-

mi t t c cil , Ji ow c: v c~ r , ti 1 u. L o n l y o n <~ < J 1 H~ : ; t.i o 11 r a i :-.; c c1 <J n d a r <J u e d by 

Petitioner:~ i::; of con:;cqucncc to tlw ca::;c i.lt bitr, and the City 

has addressed this issue in its Mc~morundu111, filed with the Court· 

on April lG, 1979. To the extent tl1.::.it this issue, and the 

additionc:il two questions r.oiisccl by Petitioners, rcCJuirc further 

response, they are dealt with scriuLirn. 

I. J:.; the No1~folk Cll;n-Lc.:r prc~:;umcd to be properly 

C'llnctc'(J, c:o11:;l i I 11I.i011;1 I illl<I V<t l i <L' 

'l'he Cily 

doc~; not c..:h<d.lt'llqc~ the V<tliclity and co11sLiLutio11ality of its· 

Chc:irtct. 'l'Ji.is f.:-ict, however, is in no wuy clispositivc of whether 
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later ~JCl1l'l:"i.ll J.1w, ,J!; :;nt fo1.-L11 lll SL~CLion 24.1-lGS, Code of 

Vir<Jiniu · ( l~JSO), ilS arn1~1Hk:d, ha~; supcr!;cdccJ und repe.:ilcd Cl1clrtcr 

§32, or wlwtlwr l.lic~ :;ubjccL matter of this 111iLil1tivc Election, 

i.e. I -reduction or the City'~..; real cstutc tax rute, is proper as 

a mut:tcr or LI'.·:. 

11. Docs Norfolk Ch.:irter Section 32 violate Virginia 

ConsU_tutiun 1\rLicle lV, St'cliun l•l(Jl)-? 

PcLiLioncirs have cited a nu111l1r..~r of car-;cs Lo support 

·t1wir C011L<_~11t.irn1 tl1at Cli<.trl.cr ~;JJ. i!; not vjolat_ivc' of l\rticlc IV, 

Section 14(11) of the Virgini0 Constitution. 'l'o the extent these 

coses arc c.i lcc1 in support of .:rny other propo!;;i tion, in parti-

cul a r t th a l Ch <:1 r t c r ~ 3 2 pr c vu. i l s o v c r con f J i c t in g gen c r u l law , 

r c l i a n c c o n t Ji c ~ s c c <.1 s c !:; by l' e t .i t i o 11 c r s i : ; so r L' J :; m i s p l u cc~ L1 . 

F]orir-;;t -----:--

/\rticlc IV, Sccl:i.on .1. 11 provides in pertinent part: 

Th·~ Cc'l\<:1-<l l T1s:;c11•bly s!J.-1 l J. not C'llclCL any 
l.oc;;1I, :;pc~ci.iJ, 01· 1>riv11Lc L1w in the_~ 
foJJov1.i11<_J ca!;c~;: 

* * * 
(J.l) For r<~qistcrinc_i voter~;, concluct~.ing 
c:.1r~ct:ions or. c1r.:~siqni1tin<J lhc pli.:lcc_s_o-Y-­
voCJ.)1il~----(LI11pliasis sur_,plicd.) 

Tlw c:.1scs of .!_'_orll~r v. ~2)~, :Urn Va. 801 (1949), Fllllon 

v . ~~L' y _o_r l~<1;111ol:c~, ]<)() V;i. 
- ---- .. ·----·-- -- <j (i '1 (l<J~j()), P .i.c rec~ 

.:ill cited L>y Ll1<~ J>ctit·.io111'1~!;, invoJv·~d 011.ly LIH~ js~>uc of wlicthcr 

particular statutes, either general or special, offcnclccl Scc"tion 

63 (64,) of the Vixqinia Constitution, the predecessor of l\rticlc 
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lV, Section J.•l. None of Llw::;c cases stands for the principle 

that Chi:lr tcr sec lions, or SPL'C .i_a l laws, ncccsr>.:ir i ly prevail over 

gcncrl..ll l.:n·rn i11 conflict therewith, u.s is su9gestcd i:lt pages 10-

11 of the Pc.'t.i tio1wrs' Momorc:inuurn. In the cases of Fallon Florist, 

ll ,., n 11 i. ~; , ------ Lhc offcmLi.11~1 :;tat:utcs were held to 

be valid Jcc_Ji;du.tion cnuctcd pursuant to then Section 117 of the 

Virginii:l Consl:itution, the predecessor of l\rticlc VII, Section 2 

of th.c pr1~scnL Con.stitution, \·Jhich u.uL11orizcci Sf)ccial laws for 

the "orqaniz.:iLirin <11it1 9ovcrnmcnl: o[ cil:ics and towns," in the 

nwnncr prov idvd Llwre in. In l'orLC'r the Court 

found thu.t the locu.l st.:itute, which provided for a county manuger 

form of govcr111nc11L in l\rlin<1to11 County upon upprovi:ll by u mujority 

of its vol:crs, simply wus not u locu.l law respccti.ng the "con-

ducting of elections." Finally, .i.11 lli1vis v. Dw;clJ, 205 Vi:l. G76 

(1964), the lluLliority of the Virc1i11i<1 Bc<:1ch City Council, 9rantcd 

under its Charl:r.:r·, to ri:·u.1;1Jortiun itsc·l f and order the election· 

of a new Council, Wits held not l:o b<~ .-1 spec Lil law "for con-

ducting elections." l\.dditionally, the Court held thut this 

Churter section prevailed over two gcncrul laws in conflict. 

However, this result Wi1s not predicated on t:iny rule of law that 

special acts lH~CL~ssarily prcvc:iil over 9cneru.l ones, but is basc<l 

cnt.i.rt•ly 011 c<>n::lnicL.io11 of' l111~ c·o11::Li LuLi.011.il pL·ovi:>.i.011~_; fr<)lll 

wlii.ch tl1<.':;t• c1i11!'l.ic'Lin•J ~ij>1~ci.i1l. i111<! l_J<'ll<'l~.tl ::Li1L11Lc:·i c~ni;:111aLc~d. 

VIII, Scctic>n 117 of the VinJinia Constitution, while the general 

laws, Section::; l'.i.l-UOJ .:rnd lS.l-UOCi, rc'quiri.nCJ different methods 
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and times of rc•apportio11mcnt, wc.~rc cn<.1cU~d to q1ve effect to 

Article VIII, . Section 121, which provided gcncr.:illy .:is to how 

councfls \vcre to:!Jc r!lc:ctc~d .:incl their powers <1nu duties u.s to 

reapportionment. l~c:~oluLion of the ccmflict between the Charter 

section and tl11::;0 ~Jcncral i.-1\v:; t:urnccJ not on .:iny rule of con­

struction rc:;p1_:cl:in9 the~ !3JH~ci.:il-cJcncr<ll dichotomy, but rather on 

the lz111~1u.1<.1•· nC /\rl iclt• VI.IT, ~;<·ct·irn1 l 1.7, h'hich providt'd lh;iL 

the u.uthor j_ty of the Ccnera.L l\sscm!Jly to enact spcciul l.:iws with 

rcgar,d to ciUt's shLJ.11 be, "u1wffcctcd by <.my of the provisions 

of this .:irLiclc." Thus, legislation enacted pursuant to Section 

11 7 , i . e . , th c Vi r SJ i 11 i u 13 ca ch Ch a r t e r , w a s u nu. f f e ct e d by th c 

provisions of Sec Lion 121 of tile saint~ article, Ar tic le VII I, and 

t he <J c 11 c r u l 1 cl v.i s <J i v i n CJ c [ f c c t t h c n ~ Lo . 

ll i::; 111.:iniff!SL that t!J,~se ca~_;er5 turn on narrow LJUCS-

t i o n s o f c o n : ; t. i L u t i Ollil l co 11 ~_; t r u c t i on a n cl .1 r c o r l j_ rn i t c d a pp 1 i -

ca ti on to the case u. t J;ar. Eu ch c<1se is concerned only with the 

power of the General l\ss2mbly to cnuct local or special legisla­

tion, and not with the issue of implio.:.~d repeal o[ special ucts by 

latet generu.l .Laws, which issue is <Jcnnunc to the case at bar. 

Therefore, to rely on these cases as ~1cneral support for the 

proposi tio11 l li•1 L s1.11~cial L1w:; <~11•1cl:·~d (Hll~su<111 l t.o Section 117 of 

Llw Vir<1i11i.1 C!l11::l.it11I iun, dlHI ii::; :;1wc.;:;:;<,11·, i\rLi<::J•~ VI.I, 

::;L'c:L.Loll /., 11•_•1:1·:::;;11·i.Jy 1n·,.·v;ii J <>Vl'I'. <.!'~11,·1-d L L.iw:; t"l!:;pcct.i.n<J the 

s.:imc subject llhllLL'r is l:o misre;.id .-:rnd misapply them. 
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. Ill. DvL)S Chcirtcr Section 32, a !;pt~c:i.al uct, prcvuil 

over Vir<Ji.lliil Cot.le !;24. J.-1G5, cl. qcncru.l L.n\I? 

111 <Hlcl_ition to the indppositc und rco.dily distinguish-

suprc;i, the Pclitio111..~r:.; ·c.i.lt~ jn Lll.i.cr Mt'rnOrilndurn Llie c~sc of 

Domi1;ion ~l1cvr<.?_l.:.cL v. Ilcnri_co, 217 Va. 2'13 (1976) for the rule 

l\ ( J ;i in I' c l. .i. t .i on c rs ' 

rcli<:i.ncc on this case is entirely mis1ilo.ccd. The apporcnt 

spccio.l lu'\·7 and a 9cncral acL, but ·between Lw_t2 ~1cncrL1l provisions 

of the Code or V.ir~1i11.i<L l\ ~; t h c Co u r L r~ t il l c d a t 2 1 7 Vu . 2 '1 3 : 

Thi:; so J(~ .i ::;~.;11c hc1:c i. ::; whc thcr ,1 Li i l urc 
b'/ d ---l:-::0:-p::l-1;;:.;-r-to comply with tile pro-
v j !.; i 011~; or Cotk~ ~i.15.l-55'1 b;11~s llw 111;1intc-
11.-111cc~ <l!J.iin~;t ·l counl:y or .rn ill'IJ]jc.il .. i.on 
unc1l'r l:h·~ jn:ov:i.:;ion:; c)i: Codl; §5B-11 1l'..l, l;t 

seq., [01.· tl11.~ correct.ion of ;111 erroneous 
<1:c;~;(•:,;:;1w.'11 L .:incl for <1 refund of Laxes. 
( E 111pl1 Cl s' i s s u pp l i c~ d . ) 

The Court r~ac.1 Code §15.1-554 a~; rcJ..:itinCJ lo <Jcnerc:il clo.ims u.nd 

demands a9<1inst a county .:irisin<J out of l:runsactions, disputes 

and matters incident to the opcr.:ition of the county Loard, 

whereas Code §58-1145 related to the Gpccif ic circa of taxation 

and Llffordcd a parl:icular remedy. This Cose did not turn on 

statutory co11:c;Lrucl:io11 11rinc:iplc:; il!Jl1li.c;ibl1~ t.o con[lict between 

b.-11~, and wlaicll i:: d.i:;cu:;!.it:d .in !:iccl.i.011 JJ of Ll1L' City's ori9inul 

Ncmorandum ... The ccisc of Dominion Chevrolet, like the cases 

previously cj Led hy PL·titioncrs ,ind c1iscus!3l'c.1 herein, docs not ·· 
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s t d n J [ or L h c J> r .i n c j_ p h~ 1 or w Ji j c h .i. t L-> c i t L~ d , .::i ml i s c 1 ca r .l y n o t 

dispositivc of the issues ru.isecl by the City in its Motion to 

Vacate now pending before the Court. 

Fin;1lly, while the City ha~;, it is respectfully sub-

mittC:c.1, set forth in its oriq.i.n.:-tJ f.1cmorunc1u111 the applicable 

princ..i.plcs of statutory con!;truction which compel the conclusion 

that Virginia Code §24.1-165 controls i11 the instant case, two 

uddit,ional C<l~>c!; in this rc<J<ll:d <1rc i.11sLrucL.ivc. 1\t issue in 

School Boanl v. ~~~~~n of llcrndon, J~H V<t. lllO (l<J53) w.::is whether a 

l.::i lcr c nae tc~d qt' 1w 1:0. l law super St!dcd u nd re pea led by imp l icu ti on 

u spc~iu.l act t~xprcssly rcspccUn~f the Town of llcrndon. This 

specinl lc9i'.>L1tjon provided tlwt the 'l'own·of llcrndon was cs-
, 

tablished u.s a separate school clistr:ict and \·1<.is entitled to 

representation on the School Uo<trJ of the CciunLy of Fo.irfo.:-.:. 

Gcncr.:i.l Ji1w, howcvc~r, provided [or u.n executive form of (jovcrn-

mcnt for FairL1x County o.ncl that '111 rncml.wrs of the Fairfax 

County School Ho;1rc1 were to be appoin tcc1 lJy thr.:! county super-

visors except where a town located in the county is operated as u. 

separi':ltc schoo.L district, under a town school bou.rcl. The Town of 

Herndon was not so opcrutctl. 'l'llc Supreme Court found an "irrecon-

cilu.blc conflict" between these special <Jnc1 qencral provisions. 

Town r)f llcn1do11 h'.J:;, to LH.~ rcpr1~:;cnl.t'c.i on Lhr~ County School I3ourd, 

Lile <JUnn1·•1l l.iw <111.l.y f>r.~1·1;1.i.l.h'<I :a1cli 1«.~111·1.•:;1_•11L.1Li.u11 11.•licu~ .:t town 

wus opcru.tc~ as u. separutc fichool district under a town school 

-]?-
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bo~rc.1. The Cou i: t lw Jd Lh<1 l Ll1c 0cneral lu.w 

impliedly rcpc<1.lcd Lhc; incon:;i:;tcnt spcciul lcrJislation, stu.ting 

at 194- Vu.. 816: 

. • . N u o nli n .1 r y c <i s l~ o f n~ J 1 c~ a ] h y i m p .l i ca t i on 
i:. p1-1--~;c11ll~tl, bllt one \vliich u11c.1~ri1HJJy p1~omµts 
tile~ IJr·Lic~[ «nd rnc1k1;;; cr•rlc:dn the conviction 
tlll1t UH_· lr'~1:i:>L1tur<:> 111;111if<~:;t.1y intcnd•'d that 
LlH: compr<'hc11sivc ;-1ct :;JirrnJd prevail over the 
:;p•.·cial lcqi:;J.-ition ;:ind IJe Lhu~; qivc:n full 
force- and effect when the new ~JoVc"rnment 
l>•'c;1111c' 011c~r;:1tivc. 11- noL, Lill~ <.~011l1•1111 1 1:1Lt•d 
l"!.~Or.- 1_1,llllZ.JLioll illld l\1~\·.' :;cll•.'1111' o[ <J<lVi.~.1-lllllCllt 
.:ts voLr.:d in would be 111CJtcr.ia.1.Jy impaired. 

Nor doc::; tile c.:i sc u. t Liar present an ordinary case of 

repeal IJy i111pJic.:ition. l\s w<1:; di ~;cus:;cd in dc•l.ail at pa<JCS 3J.-3G 

of the City':.; <Jt~ic._1.i11al Mc1norandu111, lhc inlc~nJc~d uniformity of 

stu.tc? elect.ion .l.c1\,, found in SccUon 2'1.1-lGS, on statewide 

general dnd prim<1ry elections, cannot be given [ull. force .:inc.1 

effect if myri.1d r-arlier special l.:iv:s, such Lho:;c cxe111pl if icd 

by Chu.r tcr § 3 2, ;.1 re pcnn.i. t~ lcJ a:; cor 1 ti.nu inq cxc(~ p ti on~.>. 

Va. 303 (1938), the Supreme Court held that u city charter pro-

vision cmpowcrin~J the city to impose l1 license ti1x upon huwkcrs 

and peddlers did not except the cily from .:i luter general low 

prohibiting cities and towns from imL)Osinc_i a license tax on those 

busi11l~sscs CX<.'mptL~(I from ;:i Sl.,i.lc .l.icc11sc. 'I'll<~ r.ourt found t.11c 

• . 

.iLs cllarlt~r· f..11 :i111po:;l~" .lict~n:;c' Lilx, :;t...iLi.11<.J ;1t_ 1·10 V;1., J.11: 
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The lllL'l~(~ fact: Lh11l: the cliaru~r of Lile city 
of PcLcrsbui.:-q st<1tcs that Lile c.i ty m.:iy 
i 111pn:·;1 ~ .;i l _icon s c t <1 ;.;: _ 11po11 h .-1 wk c rs a 11 cl 
fH:ddJt•r:; ·i:; 11ot suffjci_c.:-nL to C'XCt'IJt tfw 
city nf l'(~l:crshurq fro111 Llic operation of 
t:hc lC).J2 <1mcndnv~nL. Tile• t:viLlt~11L pur1>osc 
~-:t~J:l1_~i_:'---~~~~~~~11 .. :n t _ w(J ~~·--1--~-~j::J~:.:iid _U_~~~,:~c).fl"~.z 
of c·xc'111pt.ion to alJ. towns <11Hl citic~; within 
Ti~~- ~-1~.:i-i:C.:-~-i·T1 iTl"C~-ilt ~l,i«;l<:ii71~~li-i.:~:::-, i7ic i:_ <~ c i--­
ii 11~;.;;:,{j"i u;-i11: Le-, -Lii(~-c; 1_1_.J_i:·i:-;:;;-1~,_:();;c:;·cc>11·-e:~~j,1-
1·.-.1·i11·~;-· ·i1c>-wo"i=d s-(-~-:~!>i·c s-;;-_i-,)-1:c.tJ-(~iTI11·c:j---Z1T1i) ct s 
T,1- -c·( )-,-;TJ.Tc-ttT!Z.~i:z.: \·Jl.-LTi-;·- [\,-_i_T-J'()·1~·;:_;-·~111"Z1-cTicc t 
c1111-11otlx' q _Cvci1 to L-iic;J~-lncl\l.=i7r~' \) [ t:lw 

~l~l~~l_!_( ~ !-;i_L __ ~~J:~~ ~-~-,J:~~ ~! 'F;::_:";~~~Ic~: i ~;~~~1_1;_: .. 1_;c~~ ~~~~-~' 'l ~_1 _}_ 
t:.o ;l.fl ciLi\~::; ;111<1 Lm·:n~;. "IL is :~ai.d tfE1t 
1----t~l::C:;;1-'.i:))yuii[;r1cuL.io)_1_f:; nc;L L1vo1~eJ, und tlwt 
:;t:1l 11Lc•:; •q.1pilrcntly in confl.ict on: to l1c 
rr.'cq11ci.lcd v.rl1c~11 pos~;ililc. Tile~;(~ <11~1-~ f>ropo~~i­
tions ;1!: Lhjs late d.-1tc not qucslionc~d; but 
~,, h c r c t Ji c .i. mp 1 i c ii U on i s · inc v i t ob lo i t ha s a 11 
t I 11 ' f o 1 ·cc o f a n <.:> ;-: p r c s s cJ e c l o r Cl t i o 11 • " 
( ]:; Ill p h ;:1 s j_ s - s ll pp 1 i c c1 • ) 

Th.is result wr.1:_; rcacficu even tl10U':Jh tfic <_Jcncral law contained a 

SCIV in<J provision wfli.cfl :; ta Led L'1;1 t no o thc~r sec Lions of tltc 

Vir<Jinic:i Coc.k! or acLs of u~;sc111b.Ly .:ire rcpoa.l.ed by tltc <_Jcncral law 

in question "1_'xcc:1>t:-, :_;uch ~_;ecli.011~; or 11cts 
:;pcc.i.ficallz 

rcpcl'IJ.c·J_ hc_~rcby." 

From Lhc forcCJo.in<J, it is cvidc_:nt that u churtcr pro-

vision which con travcncs a lu tcr 'JCll<.'ral law is impliedly re-

pealed thereby where the earlier special law is rnunif estly 

inconsistent w.iL!i the later 0c11cr.Jl .:ict, or the general act is 

intended to cover Lhr: whoJc !;ubkcl 111;1L tcr of the le~1isl.Jtion. 

vi<led in V]r<_J.i.n.i.a Code SL!cl:ion 2'1. 1-1<>5 for hol<l.i.n9 such an .. 
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election. In <Hhlitio11, il: is evident tho.t Section 24.1-165, by 

its la11guaye <111d its subject matter, is intended to cover fully 

the time limitation!:; for such election and to prevail over any 

similar speciul lcyisl<1tion. 

CUNCLUSTUN 

For the forcyoing reasons, <1nd those discuss<?d in tho 

City 
1 

s Mcmor .:rndum in Support oi its f-lotion to Vo.ca tc, heretofore 

filc<l with tile Court, the City .o[ nor folk respectfully submits 

that its Motion to Vo.cu.Le shouJ.d be sust:aincd. 

Respectfully submitted, 

CITY 

LJ'' .) 

OF NORFOLJ\ 

/J ,• 1../1 
/ /'/.. -~. I ___ ,, · 

;/ / J /..-'/ .. -#{ 

/\ . . ( (1. /. ((_ __ l_:__\_.l~_<[:':t ( l-1.__,. __ · --

'Philip H.f 'l'ritpilni 
City I\ t torncy 

I Jw r c: by cc r ti f y th u. t on the 2 5 th clay of I\ pr i 1 , 1 9 7 9 , 

a true? :copy of th<? foregoing Supplemental Memor<1ndum in Support 

of the City's Motion to Vacate wus hc:ind delivered to Iloward E. 

Cop<?land, Esyuire, 5291 Grcenwicl1 Road, Virginia Beach, Virginia, 

23462, of coun:-:;c~l for pctitio1wrs. 

//1 ,,,_,, . _., _,/ ~·./"/., 

I I j/ , /. / .-/:. 
1 

o 

.:..· ,ci.(
1

/111 1: ·\.jlt~· /d-(,(_, 
·--- ---··-----·-·--./-..... .·· . ----· --· -- -·-···- .. ·.·----

!' ll 1 J l p h • 'I' I~ .:1 p ii ll 1 

City Attorney 
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clerk's cer~ification of the petitioners, 

is to have the 

petitions and find out 

to the 

signatures. 

has done that. 

to any 

there 

mentioned 

shall be 

Trapani has said, 

that I point out 

that all signatures 

genuine. It goes 

end ot that section to say the burden of pr 

the insufficiency of any such in petition --

THE COURT: How about what it says in 

between. 

MR. COPELAND: Oh 1 yes, sir. I followed 

the logic of the City Attorney and it sounds 

to me that because the pole tax is no longer 

effective and because there is no other procedure 

provided in our Charter that there is no way 

that the names can be certified. Therefore --

41 

THE COURT: I don't think he said that, sir. 

MR. COPELAND: I think that's logic. 

THE COURT: No, I don't think he said that , 

at all. 

MR. COPELAND: I'm sorry. In his memorandum 

JAIME, BROWNING 8c ASSOCIATES, INC. 
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he has sugg~ted that it was required for the 

clerk to utilize the voter registration system 

that is available but no where is there any 

citation of a requirement that he so utilized • 

THE COURT: What would you suggest ought 

to be done in view of the fact we don't have a 
. I 

pole tax and we don't have registration based 

upon pole tax? How should it be certified? 

MR. COPELAND: Your Honor, the procedure 

as I understand the Charter is that the clerk 

of the court receives a bundle of petitions. He 

looks at them for the form to see if they are 

not -- to see if they appear to-have the date 

42 

that's required to be next to the names and 

addresses and then he counts them. And he presumes 

that they are genuine and he certifies to the 

court whether or not the r.equisLte number are there. 

I think the clerk's done that. 

THE COURT: He certifies that they were 

genuine signatures in terms that they are not 

forgeries. He also has to certify whether they 

are qualified voters. 

MR. COPELAND: And I'think he is entitled 

to presume --

THE COURT: Are you saying that I could go 

JAIME, BROWNING 8c ASSOCIATES, INC. 
CERTIFIED SHORTHAND REPORTER& 1. 4 4 

COURT RE .. ORTERS 

VIRGINIA BEACH. VIRGINIA ' 

'~ ., 

.. 



r - -

2 

s 

II 

e 

7 

e 

9 

10 

11 

12 

IS 

Ill 

16 

17 

18 

19 

20 

21 

22 

23 

24 

211 

• 

out here to/Virginia Beach and get two thousand 

or four thousand signatures of Virginia Beach 

voters, bring them into the clerk and the only 

thing he's suppose to do is close his eyes and 

as long as he's satisfied there's no forgeries, 

bingo, they are qualified voters of the City of 

Norfolk? Are you saying that's all the clerk's 

got to do? 

MR. COPELAND: Your Honor, I would respond 

in this manner. Two levels. First of all, the 

I think at that point if someone doubts that 

they are Norfolk voters then they have the 

burden of requiring that they be submitted to 

some ~urther test to determine whether or not 

they are in fact voters registered in the City 

of Norfolk. I think what the Charter is trying 

to do is to Simplify the proposal so that it 

might be done expeditiously. The Charter sets up 

a formula as for a first determination. As one 

of the formulas the Charter has set is no longer 

of this instance and obviously not the law of 

the City or State. 

THE COURT: I would ask you again, what is 

the clerk suppose to do for a substitute if there 

is no longer valid law as the Charter recites? 

JAIME, BROWNING & ASSOCIATES, INC. 
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MR. COPELAND: I think he is entitled 

to ignore 

THE COURT: He has to, sir. We don't have 

it anymore. But where does he go from there? 

MR. COPELAND: I think he presumes that 

they are registered voters • 

THE COURT: All right, sir. 

MR. COPELAND: Because they say they are • 

I would point out at the bottom of each petition 

there is an affidavit saying that they are 

registered voters. 

THE COURT: Wouldn't that also always be 
- -

existing in the form a petition signed by people? 

That they always certify they are registered 

voters. 

MR. COPELAND: Yes, they do. I'm saying 

it's on the petition. 

THE COURT: But that was always there when 

people signed a petition and at the time we had 

a pole tax still had to verify on pole tax books 

to make sure the people said he was or she was 

that they were in f'act registered voters. 

44 

.· . ~ 

MR. COPELAND: I would suggest to· the Court 

this. That when someone comes forward and 

challenges the technical 
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THE COURT: The City has come forward now 

and challenged it. They have challenged. 

MR. COPELAND: And I think at that point 

it would be proper and within the power of the 

Court to 

THE COURT: I'm only raising this because 

it is being challenged, the very tact of the -­

the very manner in which the petit~on has come 

forward is being challenged by the City. 

MR. COPELAND: Yes, sir. And I think at 

this point it would be proper in the judicial 

responsibility to submit it, an independent 

authority, namely the electoral-board to verify 

whether these are sufficient. 

THE COURT: You're suggesting it's my 

obligation, the Court's obligation that I call 

in the clerk and say, "Here, Mr. Stovall, I want 

to get this verified." 

MR. COPELAND: Judge, 

THE COURT: I'm not an advocate. I'm only 

hearing two sides. I'm suppose to be impartial. 

I don't advocate anything. 

45 

MR. COPELAND: They are here in the Court, 

they have been filed; therefore, they are no longer 

in the hands of the petitioners. 
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THE COURT: Here, I'll give them to you. 

You filed jj;. 

MR. COPELAND: Yes, sir. But I don't think 

we, at this point, can offer to the clerk and say, 

"Please have these verified." I think now this 

issue's been raised the Court can determine 

whether or not some third party who is not 

mentioned in the Charter should determine the 

authenticity of the petitioners. 

THE COURT: Mr. Copeland; you're asking 

me to do somebody elses•work and I'm not going 

to say whose work you're asking me to do. I'm 

not going to do it. All right,-sir. 

MR. COPELAND: I would .Point out also while 

it is not the law or Virginia, just as an example 

of the procedure in another state which parallels 

this, the Constitution of the State of California 

.in dealing with initiative, says that when these 

petitions are filed with the proper official it 

shall be presumed that the petition presented 

contains the signatures of the requisite number. 

of qualified electors. And I really think that's 

what our Charter intended. 

THE COURT: ~o you have any Virginia case 

law outside o'f what .the Constitution of California 

JAIME, B.ROWNING & ASSOCIATES, INC. 

1.48 CEltTll'IED SHOltTHAND REPOltTIEltlll 

COUltT RIEPOltTIERS 

VlltGllNIA l!IEACH, VlltCllNIA 

I 



2 

3 

.. 

e 

7 

a 

10 

,, 

12 

13 

14 

1!5 

1e 

17 

18 

19 

20 

21 

22 

23 

24 

47 

says because I don't have anything to do with that. 

MR. COPELAND: Yes, sir. 

THE CQURT: They can have anything they 

want and the constitution is perfectly all right 

out there. Do you have anything in Virginia case 

law that would bear out the interpretation you're 

placing on this particular section that you'd 

want the Court to go along with you on? 

MR. COPELAND: Judge, as you know, this 

Charter has never been construed in .this procedure. 

There has only been one case in the history of 

Virginia on any city charter provision for 

initiative. I know of no cases other than 

Whitehead and therefore this~kind of technical 

matter has not been addressed by the State and 

I don't 'know if it's been addressed in another 

kind of election contention. I certainly have 

not researched that point, but it seems to me that 

the pole tax is :s.imp1y dead letter and falls 

by the wayside and that procedure is simply 

not followed. I just can't conceive that the 

clerk of the court who is a constitutional officer 

and himself elected by the people can just 

refuse a whole lot of name~ and merely because 

he was cerfitying they are genuine that automaticall~ 

JAIME, BROWNING 8c ASSOCIATES, INC. 
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that carries a certification that they are also 

qualified voters in the city in order to go 

from the-re to make a determination of something 

else. 
\ 

THE COURT: If that were to be the case 

anybody could certify genuineness. As a matter 

of fact, a person who has certified, or the notary 

who has certified is certifying genuineness. 

MR. COPELAND: And I ·think documents are 

accepted in that contention~ 

THE COURT: But we are also talking about 

voters. Somebody sixteen years old signs 

it, the signature is genuine, but the sixteen 

year old is not a qualified voter. 

MR. COPELAND: Section forty-three deals 

with the form. and if anyone questions 

the authenticity of any of the signatures 

I think it•s their burden to prove where 

anyone of them is wrong. Where anyone of 

them is sixteen or lives in Virginia Beach 

or simply isn't registered to vote. And 

I think that's the clerk's responsibility 

as to look at them as to fonn. 

THE COURT: Suppose ?e hasn't carried out 

the responsibility? We're right back to where ·we 

COURT REPORTERS , 
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started. Now, suppose he has failed to do 

this by virtue of the fact he has received, 

according to your petition, he has certified in 

accordance with section forty-four of the City 

Chart~r and he cannot certify in accordance with 

section forty-four of the City Charter because 

one of the guts is that we don't have a pole 

tax so on its face it certified as far as the 

City .is concerned. That is the point they're 

making. Right on its face there certification 

is based 

49 

MR. COPELAND: Judge, they have an evidentiar' 

problem and I think it's then it's a lawsuit 

over a factual matter. 

THE COURT: All right, sir. Just pointing 

it out ·to you for what it's worth. All right, sir. 

Let's move on. 

MR. COPELAND: As to the issue of the title 

of the ordinance. On each of the petitions are 

filed with the Court that was signed by the 

voters there is an ample statement of what the 

ordinance is and what it intends to do. That 

appears on the face. Mr. Trapini stated that 

it was required that the ordinance, proposed 

ord-inarice-;-be--6n--the reverse side of' any petition 

JAIME, BROWNING 8c ASSOCIATES, INC. 
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and I find no provision in law that states .that. 

I think it should be attached in some manner 

and it was. It was presented on the reverse 

side and on the front side was an explanation of 

the nature of the ordinance that was. proposed. 

The Court might see, it's not a controlling 

consideration but the Court could see that the 

ordinance on the revers_e side filled up every 

inch of the paper and the front side explained 

the nature of the ordinance that was proposed 

and I submit that that's an adequate title. 

Again this problem is not arisen in Virginia law 

but in the state organization when this type of 

thing arose they simply have hearings on whether 

the title is sufficient and before it goes to 

the voters the Court decided whether or not there 

ought to be a revision of the title. There is 

a highly technical matter and we submit another 

more formal provision which we contemplated doing 

prior to the publishing which was required in 

this legislative process. 

50 

It is in our memorandum and we ask the Court'"·· 

to consider 1 t when te get to the formal stage of~·. 

publishing notice of the election as required 

by the City Charter. 
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THE COURT: I agree with that form, should 

not override substance, but can there be .a 

substitution of what you handed around to 

petitioners against what you want to 

IMR. COPELAND: Your Honor, I'm satisfied 

with what we•ve handed fully discloses 1he 

nature of the ordinance but I'm saying that to 

conform to the manner in which the City passes 

legislation, yes, I think it can be done. It 

simply requires that a title be informed -- be 

discolsed to the proper. There's nothing in 

conflict between the formal title and the 

51 

simpler one that we are handing to the petitioners 

themselve~. It would have been physically im-

possible to do and to deal with pages and pages 

of material in· ·circulating a pet1 tion, I don't 

believe. 

I want to finally speak to an issue 

raised in the memorandum 

has to do with set 

the tax I've recited 

a matter 

by Title o'f it 

to change it It 

alone and apart from the budget 

JAIME, BROWNING 81 ASSOCIATES, INC. 
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that is defective or a fraud or they are 

for this relief. They simply want to sumb1t 

simple issue of taxation.. The most 

ing the government does in regard to 

liv s~ We want to submit one time 

this issue for the to decide. 

and I 

democracy country our state. 

as our City 

56 

organization of government 

and 

MR. sir. 

they place that on? 

The and power. 

All right, sir. 

COPELAND: The Charter in other section 

their judgment.may 

THE COURT: ·. ln certain 

matters. 

MR. COPELAND: That's my judicial 

I think that's correct. 

THE COURT: Now, let me ask you this 

further, sir. Suppose through this thrust, 

suppose the-·people who are dissatisfied, the people 

JAIME, BROWNING 8c ASSOCIATES, INC. 
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on the petition who want to come to the City· as :. 

a whole to have taxes reduced, suppose they want 

to have an initiative resolved there be no tax. 

For the year 1980 in the City of Norfolk. Would 

you say this is proper also for an initiative? 

MR. COPELAND: Judge, that's a supreme 

question I haven•t considered. 
' 

THE COURT: It•s·a logical conclusion • 

MR. COPELAND: I think that it is beyond 

the scope 

THE COURT: Then where do we arrive at 

what's the right thing for an initiative as far 

as the figure. What's magic about a dollar 

fifteen or eighty-five cents or about zero? 

MR. COPELAND: Your Honor~ the answer, I'm 

57 

sorry I'm a little slow on that, but the constitution 

provides that all property in the Commonwealth 

of Virginia shall be appraised and taxed. 

THE COURT: Suppose we go down to a nickel? 

MR. COPELAND: Judge, you're talking about 

a particular source of revenue. If we set a 

rate, .but fairly assess the real estate of the 

City .or Norfolk and we set a rate of one cent, 

I think it would be a proper legislative function 

ana· -1 t-• s ~~ -·- -- --
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THE COURT: Who is the "we• youre talking 

about. If you say "we" set a dollar. Are you 

talking about the people or are you talking about 

the council? 
I 
MR. COPELAND: Talking about the people. 

THE COURT: If the people came through and 

said, let's set the real estate tax at five cent, 

are we suppo~e to have an election on it? 

MR. COPELAND: Judge, while that's .a 

supreme proposition I believe that on a 

theoretical basis it would be proper. 

THE COURT: Are we suppose let's assume 

that it passes and let's assume as a result of 

its passage there just isn't money in the kitty 
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to pay salaries, to pay garbage collectors, forget 

judges because I'm not on the City payroll. At 

one time we were, but let's forget the judges and 

get the garbage collectors. Suppose we have that. 

We don't have salaries for teachers, Don't have 

salaries to pay attorneys of this -- as a result 

of this election if there was one. Be rather 

chaotic. 

MR. COPELAND: Judge, this is a legislative·-.­

I think it's a hypothetical question and it is 

proper to-submit it to whoever has the legislative 

JAIME, BROWNING 8c ASSOCIATES, INC. 
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power. Now, the reason that neither the council 

nor these JBOple would do that is they want 

police protection, they want fire protection 

and they want education. They want a number of 

services and the people have requested, we don't 

need to get into the why in the Court •. But 

they have requested the budget process and have 

been told i ~ is necess·ary to have a dollar sixty­

two or a dollar thirty-five and they have 

arrived at a compromising figure which they think 

will be sufficient enough, which will provide 

the services they want. Now, that's a 

discretionary function and this group has 

59 

exercised it's discretion and wants the population 

in general to exercise their discretion. 

THE COURT: All right, sir. Let me take 

back to 204 Virginia which is the 

I'm quoting at page 151. 

or 

that the 

are legislativ~ 

administrative 

measure ·wher.eby local governments would 
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O'RDER 

Numerous issues have been raised by counsel in their 

motipns to vacate the Order of Election entered !:.!. parte by the 

court on March 27, 1979, and pursuant to § 32 of the Norfolk City 

Charter. 

The Court is of the opinion that the motions to vaoate 
I 

the brder are well grounded (see pleadings and memoranda filed). 

THEREFORE, it is ADJUDGED, ORDERED and DECREED that the 

Orde~ of-Election entered on March 27, 1979, be and hereby is 

vacated and the petition for elections filed on March 26, 1 1979, is 

denied and dismissed. 

ENTER: May 4, 1979 

Morris B. Gutterman, Judge 

A COPY, TESTE: HUGH L STOVALL, CLERK 

BY:-1>. ~.Q...-.0--; D.C 



NOTICE OF AFPEAL 

TO: Honorable Hugh L. Stovall 
Clerk, Circuit Court 
Courts Building, 100 St. Paul's Blvd. 
Norfolk, VA 23510 

NOTICE is hereby given that the Committee of Petitioners, 

herein, the Petitioner in the above-styled case, appeals .the 

judgment of the Court of May 4, 1979, in which the court vacated 

its prior Order of Election entered on March 27, 1979, and denied 

and pismissed the Petition for Election. 

No evidence having been taken in this case, no transcript or 

written statement of evidence will be submitted in the appeal of 

this case., The record consists of those papers specified in Rule 

5: 8 (of the Rules of the Supreme Court of Virginia, including the 

plea1dings. memoranda of law filed by the parties, and the original 
~ 

pet~tions of electors of the City of Norfolk which were filed with 

the Clerk upon the filing of the Petition for Election by the 

Committee of Petitioners. 

Howard E. Copeland, Esq. 
Montagna & Copeland 
Suite Two, Witchduck Station 
529i Greenwich Road 

Respectfully submitted, 

COM..MITTE F PETITIONERS 

~d2/:'~M 

Vir9inia Beach, VA 23462 

I hereby certify that on this 8th day of May, 1979, I hand­
delivered a true and accurate copy of this Notice of Appeal to 
Lawrence c. Lawless, Esquire, and Philip • Trapani, Esquire, 

Counsel of record. 
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. ··: :.· .. '···· .. -'""· ... .,~ .... .. ···.·· ,. ,._ ... ·;, ..... 

On the 21st day.of May, 1979, came the City of Norfolk, 

by counsel, and moved this Court, pursuant to Rule 5:9 of the 

Rules of. the Supreme Court of Virginia, .for entry of an Order 

directing that the transcript of the hearing held before this 

Court onj April 26, 1979 in the above matter become a part of the 

record on appeal of said matter from this Court, due notice of 

said motion having been given to counsel of the parties in 

interest. 

UPON CONSIDERATION WHEREOF, and for good cause shown, 
• 

it is 

ORDERED that the transcript of said hearing be and 

hereby i(s.·made part of the record in this matter on appeal of 

same from this Court, such transcript to be filed ~n the office 

of the Clerk within sixty.days after entry of the Court's Order 

of May 4, 1979, vacating its Order of Election of March 27, 1979. 

.f )_b;fJ:!:.s~ ENTER: 

Judge 

Seen: Morris B. Gutterman, Judge 

/ / ~ A COPY, TESTE: HUGH l STOVALL, Ct.!RK 
-:-,./\:1,,.._A~___,~· :-L-£_,.._ . ..;;-. ~~~~--=-· ..,,...,,.__· . 'y ' ~ 0. ~· 
Of counsel f o~y of Norfolk ~ ~ ~ 

7 ~'"', _. 

~counsel~; ;Qrfolk Electoral Board 
o/.J;e..~M fo; 

1.60 



ASSIGNMENTS OF ERROR 

I. THE COURT ERRED IN DENYING THE PEOPLE OF NORFOLK THE 
RIGHT TO INITIATE AN ORDINANCE SETTING THE REAL ESTATE 
TAX RATE FOR THE CITY. 

II. THE COURT ERRED IN ADOPTING THE CITY'S POSITION THAT 
THE NORFOLK CITY CHARTER WAS SUPERSEDED AND REPEALED 
BY STATE LAW. 

III. THE COURT ERRED IN SUSTAINING THE ARGUMENT THAT THE 
TIMING OF AN INITIATIVE ELCTION IS GOVERNED BY 
GENERAL STATE LAW, RATHER THAN CITY CHARTER. 

IV.• THE COURT ERRED IN FAILING TO TAKE EVIDENCE IF IT 
DOUBTED THAT PETITIONS WERE PROPERLY CERTIFIED. 

V. THE COURT ERRED IN SUSTAINING THE ALLEGATION THAT 
.THE PROPOSED ORDINANCE LACKED A TITLE. 
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