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DILL OF CUMPLAlN'l' l·'UH ___ _!:>_[·;CJ_!\_!U\~l'_O_l~Y_-!_l_U:?_G_M_l~NT 

-·- '1 

[Filed 2/14/78] 
COMES NOW the Complain<rnt .:l!H.l represents to this Court 

I . 

as follows: 

_ _\ 
I 1. On or about J<:rnu;iry 27, 1977 u collision occurred 

in Fairfax County, Virginia bctwr.en o vehicle operi1ted by Joe R. 

Blakeney and a vehicle opera tccl hy Jun11.~s \·-i. llil ton in which 

Charlene Hilton und William IIi.lton wcrl! riding <ls passengers. 

2. James w. Hilton, Ch'1rl.cnn I!ilton ;:ind William Hilton 

cluim injuries and durn<igc;, """ rc:"Jult of the collision afore-

said, and each has filed suit in Fairfax County. Circuit Court 

ug3inst Joe R. Blakeney. 

3. l\t the time of the collision S<ifeco Insurance Com-

pany of America (hereinafter- Sof<)co) h;-ic1 issued to Joe R. 

l~lakenoy a policy of automobile liubility insurance, Policy No. 

8A499823. 

,.· 4 . At the time of tlu· 1.:ulli.:;in11 Lib<~rty Mutual 

In::;ur~nce Company had issued lo .James W. Hilton a policy of 

'1utomobilc liubility in:_;ur.:rncr· >-1hicll providr.::~s uninsured motor-

ist coverage lo James W. Hilton, Charlene Hilton and William 

Hilton in the event ,Joe R. J1];1kl~ll<.'Y i~; unin:-;un«l. 

5. Jue R. Blakeney h.1 !; breil chcu the con<li t ions of 

the Safeco insur.:-incc contr.:lct in th.-1t: hr~ f.:'lilccl to notify 

~;Zlft!CO of the occurrence of Lll.i!> uccidt~nt, f~ileu to notify 

Safeco of the filing of suit <1rr<1 i.n~t hi.m, <.lnd lv1s fuiled to 

C'O•JiJL!ratc with Sufcco in µrcpciriny a defense to the three suits 

liled against him, to the prc~·j11dire of' '.:.1[0.co. 

/. 



b. Due to his breach of policy conditions as afore-

said, Safeco has denied and i8 entitled lo deny liability 

insurance coverage to Joe R. Blakeney for claims arising out 
! . 

of the accident afores~id, and Jn8 R. Blakeney is an uninsured 

ffiotorist under Virginia law. 

7. An actual controvery exists between the parties 

hereto as to the rights and liabilities of the insurance com-

panies to defend and pay any judgment entered against Joe R. 

Blakeney and the personal liability of Joe R. Blakeney for 

claims arising out of the afores~id automobile colllsion. 

WHEREFORE, Safeco prays the Court to enter a decree 

declaring that Joe R. Blakeney is an uninsured motorist under 

Virginia law, and that Safeco is not responsible to provide a 

Getense to Joe R. Blakeney nor to respond to any claim o.r-• 

judqment that may be made or entered against Joe R. Blakeney 

arising out of the automobile collision on the 27th day of 

January., 1977, and for such other ancl further re lief as to 

the Co~rt shall seem just. 

INSURl\NCE COMPANY OF 

I300'I'HE, PRICHARD & DUDLEY 

Brown 
for Complainant 

2. . 
mmw+ 



[January 29, 1979 Transcript, p. 12) _____________ .. -----,--

4 EARL T. SINES 

5 a witness, was called for examination by counsel for Safeco, 

6 and, after having been duly sworn, was examined and testifie 

7 as follows: 

8 , EXAMINATION ON BE!ll\LF OF SAFECO: 

BY MR. BROWN: 

O Would you state your name, please? 

A Investigator Earl T. Sines. 

a And by whom are you cmployb<l? 

k Fairfax County police department. 

~ ~vhat was your job on January 27, 1977? 

/\. \vorking the patrol division as a uniformed 

IG officer. 

17 Did you h:i.vc illl occ.J.sion to investigate an 

18 accident on Loisdale Hoad in Fairfax County? 

] !} A. Yes, I did. 

:w Q. 'l'j1e morning of that day? 

:.n A. ·rhat is correct. 

2~ Q. Will you tell us what vehicles you found, what 

:!:.J you found there when you got to the scene? 

-- -- -------·------------- .. -·----------- ----
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k From what I recall it was a trash truck 

involved and a passenger vehicle. 

O Did you ascertain the owner, operator -- Let 

me ask you this. Did you ascertain the owner of the trash 

truck? 

k I don't recall who the owner was. I'm sure I 

did to fill out the report. 

O Do you have a copy of your report? 

A No, I don't. 

O I harid you a document and ask you if you can 

identify it. 

k It's the FR300 that I filled out as a result 

of the accident. 

~ All right. Now, would it refresh your recol-

lection to refer to that document with regard to the ascer-• 

tainrnent of the name of the owner of the trash truck? 

A. Right, the owner was a Joe R. Blakeney. 

How do you spell his name? 

k B-1-a-k-e-n-e-y (spelling). 

Q. .Dld you find Mr. Blakeney at the scene of the 

accident? 

k Yes, I did. 

O Did you talk to him, to Mr. Blakeney? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTll"<EO VERBATIM REPORTERS 
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FAIRFAX, VIRGINIA 22030 

591·3136 
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l A. Yes, I did. 

2 Q. Did Mr. Blakeney indicate whether or not he 

3 had been in the vicinity of the accident at the time the 

4 accident occurred? 

5 A. I don't recall. 

6 Q. Did you ask Mr. Bl~keney for your form pur-

7 poses the name of his insurance conpany? 

8 A. Yes, I did. 

9 Q. And what insurance company name did he give 

10 you? 

11 . ~ According to the form here, Dairyland . 

12 Q. Is that what he told you? 

13 A. Yes, sir. 

Q. Did you talk to Mr. Blakeney or was he 

J5 present when any activity concerning any injuries to any 

16 

17 

18 

19 

20 

:.n 

2~ 

23 

persons in the accident was taking place? 

A. Yes, sir. 

~ Can you tell us what you recall about that? 

A Upon interviewing him and in reference to the 

accident finding out why the truck was parked in.the manner· 

it was parked and concluding the investigation advising him· 

of what his responsibilities \vere as far as the State of 

Virginia. 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFA~. VIRGINIA 220.JO 

S91·31Jr\ 
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I 

l: 
I 

What did you a~certain concerning the position 

2 of the trash truck, whether it was moving or stopped at the 

3 time of the accident if anything? 

4 A. The trash truck was stopped. It was pulled 

5 into the entrance area of the Loisdale landfill. The gates 

6 at that time were locked which w9uld prevent him from 

7 pulling all the way off the highway into the entrance area, 

8 thus leaving a partial amount of the trash truck extended ou 

9 into the. highway. 

10 Did you ascertain whether or not there were 

11 any injuries in the accident? 

1·:> .... 

l:l 

14 

15 

16 

17 

18 

rn 

20 

21 

22 

23 

A. Yes, I did. 

Q. Was anyone injured? 

A. Yes, there were. 

• Q. Do you know who the injured parties were? 

A. The 

~ Did you get their names? 

A. Right. It was James W. Hilton and Charlene 

Hilton.· 

Q. What disc~ssion did you have with Mr. Blakeney 

with regard to what you referred to as his responsibilities 

with the State of Virginia? 

A. As far as that conversation went I advised him 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VtRBATIM REPOfHERS 

385~ CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 
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1 that he would have to file with the State of Virginia within 

2 ten working days from the date of the accident in regards· 

3 to the accident due to the involved, the case of the extent 

4 of injury and also the property damage involved. 

5 Did you make him aware that there were injured 

GI parties? 

7 

8 

9 

10 

11 

1·) .;-

rn 

H 

li5 

lG 

17 

+s 

19 

20 

21 

22 

'23 

A. I don't·recall whether I stated it to him 

directly. I treated both persons on the scene. They had 

severe head lacerations. I don't see how he could miss it. 

.MR. ELLIS: Objection, Your Honor. Move . to 

strike. 

THE COURT: Sustained. 

BY MR. BROWN: 

~ Was Mr. Blakeney there when you treated the 

individuals yourself? 

A. Yes, he was. 

~ Did you charge Mr. Blakeney with a traffic 

offense? 

A. Yes, I did. 

~ Wnat offense? 

A. I don't recall. Stopping on the highway. 

~ And subsequently did that case come up to be 

heard in traffic court? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VEROATIM REPORTERS 

3859 CHAIN DRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·JIJ6 
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l A. Yes, it did. 

2 Q. Were you present? 

3 A. Yes, I was. 

4 Q. Was Nr. Blakeney present? 

5 A. No, he wasn't. 

sl Q. Did you make Mr. Blakeney aware of the date of 

7 his traffic hearing? 

8 A. .Yes, sir, he was issued a summons. 

9 Q. And how did the summons make him aware of.the 

10 date of the traffic hearingj 

11 A. He signed for the summons. 

12 O.. And was the date of the hearing on the summons. 

rn ~ That is correct. 

MR. BROWN: I hav~ no other questions, Your 

15 Honor. 

lu 

17 

18 

19 

20 

21 

i)o) ...... 

23 

, 
THE COURT: Cross examine. 

EXAMD~ATION ON BEHALF OF LIBERTY· MUTUAL: 

BY MR. ELLIS: ::. ''. : '.i .... 

Q. Based.on your investigation, Officer, did you 

determine wheth~r or not Mr. Blakeney was a~tually at the 

truck at the time the collision occurred with the Hilton. 

vehicle? 

A I don't recall. 

AUDREY J. RUDIGER REPORTING SERVICE 
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1 Did he indicate that he had stopped the truck 

2 and. had left the scene an<l then came back? 

3, A I don't recall that either. He advised me tha 
I 

I 
4 ·he had parked the truck there. 

5 Did he park the truck as far as he could over 

6 to his right? 

7 No, sir. 

8 How far was he? 

9 As fa.r: as extending into the roac1? 

11 I would -- !£ t remember right approximately 

13 I understand that you indicated.there was some 

14 -kind of gate closed or something which would prevent him 

15 f rorn moving off? • 

16 A. That is correct. 

17 Q. How close was he ·to the gate or 

18 A. He was up against the gate. 

1!J Q. So he couldn't go any further to his right? 

'20 A. Not on the angle he was at, no. 

:.! 1 Q. Did you determine whether there were any 

22 witnesses to the accident other than the parties involved? 

A. Not that I recall. 

AUDREY J. RUDIGER nEPORTING SERVICE 
CERTIFIED VERBATIM RF.PORTEOS 

311511 CHAIN ORIOGE ROAO 

FAIRFAX, VIRGINIA 22030 

59 l·:t I :ttJ 9. 



1 THE COURT: No witnesses or you don't recall 

~ making any determination? 

3 THE WITNESS: I don't recalli Your Honor, 

4 whether there were any witnesses involved. I remember I 

5 didn't take any statements from anyone. As far as anyone 

6 standing around I don't recall. 

1 BY MR. ELLIS: 

8 Your report would indicate whether or not you 

9 determined if witnesses, independent witnesses had seen the 

10 accident, would it not?. 

11 A. It should, yes, sir ... 

12 Q. And where is your report? 

13 A. This is the only copy I have as far as -- This 

14 is a copy given to me by the a'tt?rney. 

15 • Q. You don't have your rough notes? 

lfi A. No, sir. 

li Q. Based on your recollection do you recall any 

18 names of witnesses being given to you? 

A. No, sir. 

Q. Have you ever been requested by an insurance 

agent or investigator to determine from you if there were 

witnesses other than the parties at the scene? 

A. No, sir. 

-~-- .. ·-----------------·------------------------' 
AUDREY J. RUDIGER REPORTING SERVICE 

CERTIFIED VERBATIM REPORTERS 
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1 Q. Did you notice if Mr. Blakeney had any CD.rd 

2 indicating Dairyland or some identification 

a A. Evidentally he didn't because I didn't secure 

4 .. the insurance number. 

5 Q. About how long were the Hiltons at the scene 

6 of the accident before they depa~ted? 

A. I would say a rough guess would be ten minutes 

before rescue arrived. 

9 Q. You were· there how long? 

10 A. The entire time? 

11 Q. Well, b~fore the Hiltons left. 

12 A. Approximately ten minutes. If I remember 

ia correctly I was the first unit on the scene. 

H 

1.5 

rn· 

17 

lS 

]9 

20 

21 

•)•) ....... 

23 

Q. Did you talk to the Hiltons and to Blakeney 

separately or did you have them all in one car? • 
A. No, I talked They went -~ The Hiltons went 

to the hospital. I didn't Due to the fact of their 

injuries, the severe head lacerations, I waited until I 
. . ~ ~ . : .. 

got to the hospital to talk to them. 

Q. D0 you know if in fact Blakeney was prese~~ 

at the time the Hiltons left to go to the hospital? 

A That I don't know for a fact. 

Q. As a matter of fact, you really don't know, 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

38S9 CHAIN BRIDGE ROAD 

FAIRFAX. \/lllGINIA 22030 

591·3136 

.. 
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1 sir, do you whether or not Blakeney was there at any time 

2 that the Ililtons were there? 

3 No, I don't. I was taking care of them. 
j 

4' MR. ELLIS: I have nothing further, Your 

5 Honor. 

6 THE COURT: Redirect. 

7 MR. BROWN: Mr. Gild may have 

8 THE COURT: Do you have any questions? 

9 MR. GILD: Yes, Your Honor. 

10 EXAMii~ATION ON BEHALF OF HILTONS AND BLAKENEY: 

11 BY MR. GILD: 

12 Q. Officer, do you know how long after the acci-

13 dent occurred that you appe~red on the sc€ne? 

14 A. I have no idea. 

15 , Q. When did you receive the call? 

16 A. I can't tell. The time is not correct -- The 

17 time is not on ~he copy. Whatever time that I received it 
; .. 

18 would be on the accident report. 

19 Q. Now, the point -- the scene of the accident, 

20 ju~t so that I understand it~ layout, is there a Loisdale 

21 Road on which the car -- on which the truck was protruding? 

A. That's correct. 

23 And was there a roadway that was at right anglEs 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM RFPORTERS 

3859 CHAIN BRIOGE ROAD 

FAIRFAX. VIRGINIA 220JO 

591 .3135 J 2. 



' 1 to Loisdale Road in which Mr. Blakeney's truck was located? 

That's correct. 

3 A·na was -- How far did that roadway go? 

4 A. It went down ·into the landfill. 

5 Which would have been at least several truck 

6 lengths? 

A. Well, without If the gate was open that wou d 

8 be correct. 

,9 Q. Well, do you have your diagram? 

10 A. Yes, I do. 

11 Q. Your diagram reflects an area portion that's 

12 at right angles to Loisdale Road and you have a notation ove 

13 there. Can you identify what that notation is? 

A. It probably says private road .. That's just 

15 c; guess. 

lG Why don't.you look at this one. 

17 A. All iight, it says private road. 

18 0. And is that ieferring to the roadway that's 

19 at right angles with Loisdale Road? 

20 A. 'l'l1at' s correct. 

Now again, just so that I understand the layou 
. 

22 of that accident scene, was that a roadway that proceeded on 

~ some distance from Loisdale Road? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN ORIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591 ·31.J'5 13. 



1 A. That's correct. 

2 So that actually there was room for the truck 

3 to proceed further down that private road? 

4 A. Right, if the gate was open, yes. 

-I :>,, 
I 

Q. Well -- Oh, I see. Now, the truck you men-

6 tioned was at an angle. Could you describe what angle that 

7 truck was at in reference to the corners of the private road 

8 that were on Loisdale Road? 

·g A. I would imagine about a 45 degree angle. 

10 THE COURT: Doesn't this go to the question of 

11 liability more than coverage at ~his point? 

12 MR. GILD: I think it does, Your Honor, but 

13 this area was brought out and I --

THE COURT: Because I just can't see that it 

15 would have anything to do with the breach of the conditions 

16 of the policy which is the sole issue before the Court~ 

17 MR. ELLIS: It might have, ~our Honor, only 

18 
. . 

in terms of notice to Blakeney of a potential claim dependin 

19 on how the accident occurred. 

20 THE COURT: As far as the Court is concerned 

~1 the point in liability is not before the Court and the only 

22 issue before the Co~rt is the conditions of the policy and 

23 the breach of the conditions which would justify the plainti f 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 
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FAIR~AX. VIRGINIA 220JO 

591·Jl36 
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1 irr refusing to defend the suit and also deny coverage. So 

2 if you can connect it up as to being material to the ques.tio 

3 before the Court go ahead. 
11 

4 But as to how the accident occurred I think is 

5 completely immaterial. 

6 MR. ELLIS: The on~y thing I might say· with 

1 reference to that, Your Honor, is while I don't think it's a 

8 crucial point it might come to bear on Your Honor's decision 

9 

10 

11 

12 

l::i 

14 

15 

rn 

17 

18 

rn 

20 

'21 

•)•) _.., 

23 

depending on what Blakeney wo~ld have considered the liabili y 

factors to be in the case might have affected his judgment 

as to whether or not the accident should or should not have 

been reported if indeed it wasn't. 

That's the only materiality I can see with 

refe~ence to your case. 

• THE COURT: Do you have argument, Mr. Gild? 

MR. GILD: Well, I would agree with the Court 

that ~he issue of liability isn't germane to what the Court 

has to rule upon. As long as the Court takes that position: 

I would find no necessity to go further. 

THE COURT: I can't see where it would be 

material. Now if there's defense to the suit and Mr. 

. 
Blakeney had no knowledge that an accident occuried with 

person~l injuries then of course that would be different.· 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTll'IEO VERBATIM REPORTERS 

3859 CHAIN URtOGE ROAD 

FAIRFAX. VIRGINIA 12o:rn 

591.;'.)I 'l6 



.. 
1 But I can't see where that's coming out ns yet and if it 

2 does come out as defense then you may go into it on rebuttal, 

a in rebuttal evidence. 

4 BY MR. GILD: 

Now, was the Hiltons' automobile still at the 

6 scene when you arrived? 

7 A. That is correct. 

8 And was it there when Mr. Blake~ey was talking 

9 to you? 

10 A. Yes, it was. 

11 Apd was he in a position to obse·rve the auto-

12 mobile? 

MR. ELLIS: Objection. 

14 THE COURT: You can testify from your own 

15 ~ersonal observations where he was located and where the 

16 automobile was located. 

17 THE WITNESS: Yes, sir. 

18 BY MR. GILD: 

19 Q. Was he in the vicinity of the automobile? 

20 A. Yes, sir. 

Q. An<l was he looking in the direction at any 

22 time at the Hilton automobile? 

23 A. The best that I can recall we were standing at 

·-~----------------------------~-------------------------------------------1 
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l' the rear of the trash truck when I was going over the sur:unon 

2 with him and that would put him right in front of the acci-

3 dent scene. 

Was there damage to the Hilton automobile? 

5 A. Yes, sir. 

6 And that· was considerable damage, wasn't it? 

1 A. Yes, sir. 

8 In fact, the entire front end was pushed in? 

9 A. That.' s correct. 

10 Now, did -- When Mr. Blakeney appeared, ·when 

11 you spoke to Mr. Blakeney was he already at the scene when 

1'2 you arrived? 

As soon as I arrived I don't know. I went 

14 irrunediately inside the car and started to treat the injured. 

15 • Q. Now did -- liow long after you took care of the 

16 injured did you approximately speak to Mr. Blakeney? 

17 A. It was probably ten, 15 minutes. 

18 Did he say where he had been during this time? 

A. I d,on't reeall. 

:w W0uld you have made a notation of that to your 

~1 knowledge at that time if he had said he was not at the 

2~ scene? 

23 A. I doubt it very seriously. 

-· -·- ·····-------------
AUDREY J. RUDIGER REPORTING SERVICE 
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1
,1 

I 

2 

3 

4 

5 

G accident? 

1 A. 

8 

9 witness. 

10 

11 had. 

12 

13 

15 • 

MR. GILD: No further questions. 

MR. BROWN: Just one question. 

FURTHER EXAMINATION ON BEHALF OF SAFECO: 

BY MR. BROWN: 

How did the Hiltons leave the scene of the 

By rescue squad. 

MR. BROWN: I have nothing further of this 

MR. GILD: There is one· other question that I 

F'URTHER EX.1\MINATION ON BEHALF OF HILTONS AND 
BLAKENEY: 

BY MR. GILD: 

You rnenti6ned that there were just two people 

ll.6 that were injured in the acc_ident? 

17 A. It shows two on the report. 

18 Q. Yes. You don't know for sure how many people 

19 were in the Hilton car, do you? 

~o A. r don't recall. There might have been sorneonE= 

~1 in the back seat. 

23 

MR. GILD: Okay. No further questions. 

THE COURT: May the witness be excused? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM AF.~ORTERS 
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[January 29, 1979 Transcript, p. 28] 

·---------,- ----·------------
;) Whereupon 

,., 

JI;" 

6 JOHN FHANKLIN JOHNSON 

7 a witness, was called for examinu tion by .:ounsel for Safeco, 

8 and, after having been duly sworn, was examined and testifie 

9 as follows: 

JO 

11 

l:.! 

l :1 

H 

15 

lG 

17 

18 

rn 

:W 

:! 1 

~~ 

:!:I 

EXAMINATION ON BEIIJ\LF OF SAFECO: 

BY MR. BROWN: 

~ Would you state your name, please? 

A. John Franklin Johnson. 

~ What is.your occupation? 

• A. I'm an insurance agent . 

Q. What is the name of the agency? 

A. N~tional In~urnncc Agency. 

Q. An<l is Nu tiona l Insu ranee l\<Jcncy -- who are th 

principals of that company? 

~ Myself and Mr. Elmer Sullivan; we're partners~ 

~ For how long h~vc you operated that agency? 

A. .1s years. 

Q. Where is it localccl? 

·-· -·-------·-· --------· ---
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A. 1025 King Street, Alexandria, Virginia. 

O .ilas it been there for the· duration of the time 

you~ve operated it? 

A. Yes, sir. 

0 Do you know a man named Joe Roy Blakeney? 

A. Yes, sir, I do. 

Q.. How do you know him? 

A. I've had him insured since 1973. 

Q. Do you know any members of Mr. Blakeney's 

family? 

A. I know all of them. 

0 We~l, I don't want you· to -- if they're a 

whole great number I don't want you to describe each one but 

~ell me what family you're familiar with and --

A. Well, I have insured at this time Mr. Jessie 
• 
Blakeney which is his brother. I'm not sure whether his 

biother Charl~s Bl .. keney has a policy or not because he 

doesn 1 t keep his payments up but 

~ Has he in the past had a policy with you? 

A. Yas, he's been insured for several years. And 

their lady friends, some named Blakeney and some not named 

. 
Blakeney. I have them insured. 

Q. When Mr. Blakeney was first insured in 1973 

AUDREY J. RUDIGER REPORTING SERVICE 
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1 do you recall how that came about, that lS how he came to 
,i 

2 you? 

I /' 
3 A. Well, I don't know which of the Dlakeneys we I 
4 insured first but we bought a block of business from a Mr. 

5 Lloyd which was out in Groveton and I believe the Blakeneys 

6 came with that block of business. 

1 Q. .What is your -- the relationship of your 

8 · company, National, to Safeco Insuranc·:e Company? 

9 A. I'm an. independent agent, broker. I'm only 
1 

10 licensed with about three companies and the majority of ny 

11 business is written through the Virginia Assigned Risk Plan. 

1:! Q. Are you 1 iccnsed with Safeco? 

13 A. No, sir. 

14 Q.. When persons who come to see you are assigned 

15 to Safeco do you then write Safeco policies? • 
16 A. If I place.them with the Virginia Automobile 

17 Insur~nce Plan and they're assigned to Safeco then I become 

18 their producer. I'm not an agent. I'm not licensed with 

19 the company. I cannot co~mit the company to any coverage 

20 whatsoever. 

:!1 Q. When Mr. Blakeney -- Let me ask you this first 

~ Did there come a time when Mr. Blakeney became insured with 

23 Safeco, that is Joe Roy Blakeney? 

AUDREY J. RUDIGER REPORTING SERVICE 
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1 A. Y~s, sir. 

2 When was that? 

A. I have my records back there but --

4 Q. I'll get them for you if you'll tell me which 

5 Is it this briefcase here? 

6 A. Yes, sir. I think.the dates in question was -

7 His renewal was November the 3rd of 1976. Now whether that 

8 was a renewal of a Safeco policy Well, I have a policy 

9 here dated 11/3/75 with Safeco. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

l!) 

20 

:.H 

:.?2 

2:3 

Q. All right. Now, how did he get that policy? 

That is, was that a voluntary policy or an assigned risk 

policy? 

A. Assigned risk. 

Q. Was hi~ insurance that he_ had had through your 

~gency prior to that also assigned risk? 

A. Yes, sir. 

Q. With what company was that, do yo~ know? 

Integon. 

Q. Intergon? 

~ I-n-t-e-g-o-n (spelling). I think that's ·righ 

I've got so many. 

Q. Now you say thnt his policy was originally --

A. The correct -- Do you want the correct name? 

AUDREY J. RUDIGER REPORTING SERVICE 
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'~ 1 Q. Yes, sir. 

2 A. It's I-n-t-e-g-o-n (spelling) General 

3 Insurance Corporation. 

4 ~ That's the other insurance company that you 

5 ~ Yes, I wrote that on October the 2nd, 1973. 

6 An_d while he had insurance through your 

7 company he only had it with the two companies,, Integon and . 

8 Safeco? 

9 Well, I had other coverages with Mr. Blakeney 

10 or he had it with me. 

11 All right. The coverage that you're talking 

about for Joe Roy Blakeney here is that on the truck? 

A. That was on his 

Trash truck? 

15 • A. --his trash trucks. 

Q. And he had no other insurance with you on the 

17 trash trucks then, on the trash truck other than with those 

18 two companies? 

19 I think so. I could check and see if we have 

20 another one. It's just a matter of information. Nhen you 

~l send a policy to the Assigned Risk Plan they're only require 

to keep it three years. So, I'm sure if hi~ three years 

was up we had·to rewrite the policy. I think that's the onl 
' 

-------·--------------------~----------' 
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two. 

Q. Did Mr. Blakeney or anybody on his behalf 

prior to November of 1976, had he ever had an. accident 

with that truck that required notifying your office of the 

accident? 

I've searched my files and I found one. 

7 Q. And when was that? 

8 A. Bear with me ~ minute. I'm glad I brought 

9 this stuff because I didn't know what I wa.s supposed to brin 

10 September 13th, 1976. 

11 And in fact did either Mr. Blakeney or someone 

12 for Mr. Blak~ney give your office notice o~ that accident? 

A. Yes. 

Do you re~all whether it was Mr. Blakeney 

15 himself or someone.else that gave that notice? 
• 

A. I don't believe Mr. Blakeney's ever given me 

17 an accident report. 

18 Q. You think it was someon~ else? 

A. Yes. 

:!O Q. A.11 right. Then when would the policy come 

21 up for renewal, the Safeco policy? 

A. November the 3rd. 

Q. Of? 

·--·· ...... - -----.. -··-------
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A. '76. 

2 '76, all right. An<l was there a :;>remium dtie 

31 at that time? 
I 

~ A. Yes, sir, there was. 

5 Q. Did you give Mr. Blakeney a notice of premium? 

6 11. Yes, he's notified.by Safeco and by me. 

7 Did Mr. Blakeney rnak~ any effort to pay that 

8 premium? 

9 A. He ~ave me a check. 

10 Q. And did you ?resent the check to the bank for 

11 payment? 

10) 
. - A. Yes, sir. 

Q. Do you recall about when it was? You said it 

14 was in early November that --

115 , A. Well, you have to renew your policy 15 days 

16 before expiration. He gave me the che~k prior to that. 

17 0. He gave yo~ the check before November the 3rd, 

18. 1976? 

l9 A. Yes, sir. I think the check was dated 10/23 

20. 1976. 

21 Q. And did you present it promptly to the bank? 

A. Yes, sir. 

23 Q. What happened to it? 

-·--.. -·--·- --··--------
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1 MR. ELLIS: Objection, Your Honor. I think 

that 1 s immaterial and irrelevant. 

MR. BROWN: Well, it 1 s not immaterial and 

4 irrelevant in this sense, Your Honor. The check from Mr. 

5 Johnson•s understanding bounced and that means that Mr. 

6 Johnson would know and would keep a careful eagle eye lookou 

7 for Mr. Blakene~ and would strengthen th~ fact that Mr. 

8 Johnson is about to testify that he never saw Mr. Blakeney 

9 after he gave him that bad check. 

10 THE COURT: The Court would overrule the 

11 objection. 

12 BY MR. BROWN: 

l!~ ~ Mr. Johnson, what happened to the check after 

.14 you presented it to the ba~k? 

15 • I presented the check twice and it bounced 

16 both times. There was nonsufficient funds. 

17 · ~ Is that how it was stamped, nonsufficient 

118 funds? 

]!) A. Right. 

20 ~ New do you recall over what period of time 

21 these presentations 6f the check occurred? 

2~ A Yes. The first -- I sent him a registered 

~ letter on December the 13th, 1976 notifying him that -- the 

AUDREY J. RUDIGER REPORTING SERVICE 
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l letter said, Dear Mr. Blakeney. Please be advised that your 

2 check number 278 dr.awn on the First Virginia Bank dated 

3 10/23/1976 in the amount of $800 has been returned twice for 

4 insuf f ici~nt funds. 

5 Please accept this letter as a ten day notice 

6 before legal action is necessaryr 

7 . And did you hear from Mr. Blakeney in response 

8 to that letter? 

9 A. No, sir. 

10 Q. What did you do if anything thereafter about 

11 that check? 

12 A. Well~ because of my re lat.ion~ '1ip with, you knm , 

Ia the Blakeney family, I felt, you know, that eventually maybe 

H he would make it good. On March the 10th I wrote him 

15 ~nether letter saying the exact same thing that I said in 

16 the letter of December the 26th and this time I followed it 

17 up and I had a criminal warrant issued for him in the City 

18 of Alexandria. 

19 Q. Now going back to January of 1977. In the 

20 month of January, 1977 and the month of February had you had 

j} any response from Mr. Dlakeney with regard to that check? 

A. 

23 

No. 

Did you see Mr. Blakeney.in your office at any I 
AUDREY J. RUDIGER REPORTING SERVICE 
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1 !.time after November of -- or after he presented you the 

2 check in October of ·1976? From that ·time to this have ytiu 

3 seen Mr. Blakeney in your off ice? 

4 

f) 

6 

7 

8 

9 

1.0 

11 

12 

l:J 

H: 

15 

1G 

17 

18 

19 

20 

:n 

22 

23 

A. No, sir. 

Q. Have you received any communication from Mr. 

Blakeney? 

A. No, sir. 

Q. Have you received any accident reports from 

Mr. Blakeney? 

A. No, sir. 

Q. Have you received from Mr. Blakeney notice. 

of an accident· that he had or may have had on January 27, 

1977? 

A. No, sir. 

• Q • Mr. Blakeney never gave you any notice of that 

accident whatsoever? 

A. No, sir. 

Q. Orally, written or any other way? 

A. No, sir. 

Q. Now does your file reflect that you did at som 

point have notice that an accident occurred on January 27th? 

A. Yes, sir. 

Q. What does your file reflect about the first 

-----·--·-----------
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tirne you found out about th~t accident and how you found out 

2 about it? 

A. I was notified by a lawyer. Hr. Gild, I belie'e 

4 his name was. 

5 Q. Gild? 

6 A. Yes, .sir. 

7 MR. GILD: I think I'd have to object on the 

8 grounds of hearsay, Your Honor, because particularly since 

9 I'm not going to be in a position to --

10 THE ·coURT: Just the fact that he was notified; 

11 the Court would overrule the objection. 

12 "BY MR. BROWN: 

0. How did that notice come to you, was that 

14 oral or --

15 MR. ELLIS: Excuse me, Your Honor . I think • 

16 from whom the notice came is admissible because it's been 

17 represented here that Mr. Gild was the attorney for the · 

18 Hiltons who are a party to the suit. 

1'9 

20 

:.n 

23 anything. 

THE COURT:° I overruled the objection. 

MR. ELLIS: Oh, I'm sorry. 

MR. BROWN: Y6u won, Bob. 

MR. ELLIS: I. usually do and I don't say 
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1 BY .MR. BROWN: 

2 Now, how <li<l the notice come to you? That is 

3 was it oral or in writing o~ how did --

A. It was in writing. The general or first lette 

5 from the lawyer notifying that they were going to represent 

6 somebody. 

7 0. DO you have that. letter here? 

8 A. I believe I do. It's in here somewhere. I 

9 think you photostated it. Do you have it? 

10 Q. Well -:--

11 A. i can probably find it if I dig through here. 

12 I'm not sure I. have all of the correspondence. At'various 

13 times my photostat machine doesn't work. 

0. I didn't make a copy of it and I'm not sure 

15 th~t you do have a cop~ of it is why I asked you that. • 
16 A. Yes. 

17 Q. Because when I talked to you before you didn't 

18 have a copy of it and so that's what I'm asking you. Do you 

19 now? 

20 A. 

~1 Q. 

. 
2:! to you? 

A • 

No. 

You didn't keep a copy of the lawyer's letter 

No, sir. 
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I 
11 Q. What did you do if anything with what the lawyJr 

9 ... sent you? 

3 1\. Well, I have a form that has my letterhead on 

4 it an<l has the name of the policy holder, the policy number, 

5 the accident date, the effective dates of the policy. Every 

6 letter I get from anybody, I don~t care what it ~- who it's 

7 from I fill it out and attach whatever the letter is and 

8 send it straight to the insurance company. 

9 All right. Now is what I just handed you a 

10 copy of the form that you sent --

11 A. Right. 

12 Q. --the letter from the lawyer to Safeco? 

l:l A. Yes, I've got on here a letter from n. S. Gild 

14 is attached. It said no accident was attached with his 

15 letter. 

16 Q. What does no accident is attached with his 

17 letter 

18 A. I meant to say· no accident report. 

19 Q. No accident report? 

20 A. Right. 

21 Q. Oh, one further thing --.There's a notation 

22 down here 1/27/77.· Do you remember that you wrote that on 

23 there when you and I were talking in your off ice? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CH .. IN ORIOGE ROAD 

I 

-3/ .. FAIRFA~. VIRGINIA 2203.J 

5!11 ·J IJ~ 

• , I 

I 



,../ l A Right. Right. 

2 ~ So that notation was not on there when·this waE 

3 sent to Safeco? 

4 A Correct. 

5 MR. BROWN: All right. I'd offer this copy, 

6 Your Honor. Your Honor, I would.ask also at this time if 

7 Mr. Gild has a copy of the letter that I be allowed to see 

8 his copy. This is the thing that I want him for. I don't 

9 have a copy and Mr. Johnson doesn't have a copy and for this 

10 limited pur~ose if I could ask Mr. Gild for a copy that woulc 

ll be the only thing I'd ask him for. 

1:2 THE COURT: Do you have. a copy? 

]:J MR. GILD: Yes, I do, Your Honor. 

1·! MR. BROWN: Your Honor, I'm requesting Mr. 

15 ~ild for a copy of the letter and with the Cou~t's approval 

1G I will take the copy. We offer the fo~~ letter from Mr. 

17 Johnson --

is THE COURT: Any objection to the form letter? 

i9 MR. ELLIS: No, Your Honor. 

20 THE COURT: It will be admitted. I assume yot 

~1 wish the court to disregard the 1/27/77? 

23 

MR. BROWN: Please·, Your Honor. 

'-"-----· ··-------------------·-----~----------' 
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5 

BY MR. BROWN: 

(The document referred to above 
was marked Complainant's Exhibit 
No .. 2 for identification and· waE 
received in evidence.) 

~ Mr. Johnson, let me show you a letter and ask 

6 you if you have any recollection ·of that? 

7 A. Yes. 

8 What is that? 

9 A. That's the letter from Mr. Gild.to me. 

10 .rs that the lette·r -- a copy of the letter tha1 

11 you attached with. the form that we've just introduced into 

1~ evidence? 

l\. Yes, sir. 

MR~ BROWN: Your Honor, I wobld offer this 

15 )etter. I'm sure we don't have ~ copy of it. Do you mind 

16 if the original goes in? We can make a copy of it. 

17 THE COURT: Any objection? 

18 MR. ELLIS: No, Your Honor. 

19 THE COURT: It will be admitted subject to a 
;' 

20 copy. being made. Is there any objection to having a copy 

:!l made and receiving the letter and this copy being returned 

:!:! to Mr. Gild? 

MR. GILD: No, Your Honor. 
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1 

4 

5 

6 with Mr. Gild 

7 A. 

8 Q. 

9 A. 

(The document referred to above 
was marked Complainant's Exhibit 
No. 3 for identification and wa~ 
received in eviqence.) 

BY MR. BROWN: 

Mr. Johnson, <lid you have any further contact 

after that letter? 

Yes, sir. 

What was the nature of that contact? 

Well, I think the next thing ~e established 

10 that there was no report attached to his letter. 

11 Q. How did you establish that? 

12 A. Paraon? 

l:i Q. What do you mean you established that? 

14 A. Well, he threatened to notify the State 

15 ·~orporatio~ Commission for my failure to assist in this. 

Q. And did you --

17 MR. GILD: I object unless the -- Are you --

18 unless it's referring to correspondence an<l if so I think 

19 the correspondence should be introduced in evidence. 

20 

: .. n ation. 

THE COURT: You may have him on cross examin-
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11 

BY MR. BROWN: 

Q. Mr. Johnson, did you in some way make Mr. 

Gild aware of the fact that at least as far as you were 

concerned there was no accident report attached to the 

I 
letter that he had sent? 

A. 

l ~ 
report? 

I 
i 
I 

A. 

Right .. Right. 

And did Mr. Gild iubsequently send an accident 

Yes, sir, he did. 

And when did that come? 

Well, I sent it to the insurance company on 

12 Aprijl the 29th of '77. 

April 29th you sent the accident report to 

H Safeco? 

15 

16 

17 

18 

19 

20 

21 

22 

2:i 

, A. Right. I sent a DMV report received from 

attorney. Please find letter from lawyer and also Southland 
j . 

Insurance Company. 

Q. Now what is Southland Insurance Company? What 
) 

does that represent? 

1. A. That I don't know. 

. . . I o. Did you -- Do you know whether you received an~ 

~o~unication fro~ Southland Insurance Company? 

I A. 
I ,_.. __ l 

I don't have anything in my file. 
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1 I attached it straight to the copies that went to the insur-

2 ance com?any because like I said I have a very weak copy · 

3 machine and I copy when it works and when it doesn't work I 

4 don't. 

5 Let me slillw you a document and ask you if you 

6 can identify that? 

7 A. Yes, that's the one I was just reading from. 

8 Now what is that? Tell the court what that is 

9 A. Well, this is my notification of accident in 

10 reference the accident date of 1/27/77 where I not~fied the 

11 insurance company that OMV report received frorn attorney, 

12 please find letter from lawyer and also Southland Insurance 

13 Company, stapled it and sent it on to Safeco. 

Q. All right. That's another one of your forms? 

15 
• A • Yes, sir, same form. 

16 Let me ask you if you can identify this docu-

17 ment while I show the form to counsel. 

18 Yes, I've seen this. 

19 Q. Is that a copy of the letter f~om Southland 

20 that_ you attached.--

21 A. 

22 

23 A. 

Right. 

--with this form? 

Right. 
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one. 

None. 

Q. 

MR. ELLIS: No objection, Your Honor, to eithe 

THE COURT: Any objection, Mr. Gild? 

MR. GILD: I haven't seen them yet, Your Honor 

THE COURT: They're admitted. 

BY MR. BROWN: 

(The documents referred to abov 
were ma~ked Complainant's 
Exhibits Nos. 4 and 5 for iden
tification and were received in 
evidence.) 

Mr. Johnson, before you got the letter from 

Mr. 

had 

Gild that we intioduced previously dated March 17, 1977 

lou gotten notice of this accident from anybody? 

A. No, sir. 

• Q. What addresses do you show in your file for Mr 

Blakeney in January CJ.lid thereafter or November, the last 

J . 
address that you have? 

A. 2402 Terrett Avenue. 

Q. In what city? 

A. Aiexandria, Virginia. 

Q. How <lo you spell Terr~tt? 

A. T-e-r-r-e~t-t (spelling). 

Q. That's the latest address you show for him? 

--·---------------------------------------' 
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1 A. Yes, sir. 

Did your off ice Well, strike that. 

3 MR. BROWN: That's all the questions I have. 

4 EXAMINATION ON BEHl\LF OF LIBERTY MUTUAL: 

5 BY Mn. ELLIS: 

6 Mr .. Johnsbn, it's a fact, is it not.that your 

7 office was notified by· Mr. Gild by telephone prior to the 

8 M~rch 17th letter? Isn't that true? 

9 A. To my knowledge I don't know. 

10 Well, does.your file contain any notes of any 

11 telephone calls received from Mr. Gild? 

12 A. Just one. 

When? 

H A. When he called about the accident report which 

15 he did not attach to the letter. I called him at that time • 
16 that it wasn't attached and he said he would send us one. 

17 Q. Well, on the Exhibit number 3 the March 17 

18 letter to National Insurance Agency from Mr. Gild refers to 

19 a telephone conversation prior to the writing of the letter· 

:.m does it not? 

A. Yes, sir. 

22 Q. Now, who, if you know, in the office received 

2a a call from Mr. Gild, you or anyone else? 
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A. 

Q. 

A. 

0. 

his writing 

A. 

It was probably r11e. 

Probably you? 

Y.as, sir. 

Well, then you did talk to Mt. Gild prior to 

his letter of March 17th? 

I said I don't know if I <lid or not. I get 

7 about 20 calls a day on accidents. I don't record Every-

8 body -- People call me and ask me if somebody's insured. I 

9 say yes or no and I hang the phone up. 

10 Of if they want to ask me any information I 

11 can give them I give it.to them. I don't record it. I 

12 inform them that so ~nd so is insured with me. 

Q. If you receiye a call from someone, a potentia 

1! ciaimant or his attorney and he ~nforms you that he might 

15 represent an individual involved in an accident are you not • 
16 concerned about securing as much information as you can at 

I 

17 that ·time so that you might forward it to the company? 

18 A. Am I ~- No. No, sir. 

1!) You're not? 

20 (Shaking head. } 

So you personally are not concerned then or 

~2 you did not feel any concern at that time that when Mr. Gild 

23 called you prior to sending the letter to you you did not 
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l believe it important br necessary for· you or for the company 

2 that you were representing in this matter, Safeco, to secure 

3 the information regarding the date of the accident and the 

4 people involved in: it and wheth~r there were any injuries? 

5 MR. BROWN: Objection. I object to the questi n 

6 on two grounds, Your Honor. First the man says he doesn't 

7 recall any such conversation and secondly, the nature of the 

8 conversation hasn'·t been 'revealed. What was it? 

9 Was it a conversation in which he said was 

ro Mr. Blakeney insured or --

11 THE ·coURT: I think he can get into.the pro-

12 cedure on it since he doesn't recall. 

13 THE.WITNESS: Okay. Would you like for me 

MR. BROWN: --was it a conversation on anythin· 

15 else? 
• 

Well, I --

lG THE WITNESS: I'll explain exactly ·what I do 

17 with everybody that calls me. 

18 BY MR. ELLIS: 

Q. All right. 

20 A. Now, I'd like to establish one thing firsti 
; . 

:n maybe it'll l1elp you, you know, clarify something. I do 

22 flot represent anyone who has an assigned risk policy. I 'rn 

a producer. I have no binding authority. 
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I 
I 

l authority. I cannot give out any information in reference J 
2 this policy which will hinder the insurance company or help 

3 them. 

Let's stop right there, sir. 

5 A. I just -""'." 

6 You are aware are ~ou not that und~r the law 

7 even though the insured happens to be an assigned risk 

8 A. Right. 

9 --that you are agent for that company with 

10 ~eference to that 

11 A. No, sir, I'm not an agent. 

12 MR. BRdi·7N: Your Honor, I don't think it's 

13 fair to ask this man what under the law he is or isn't --

14 DY MR .. ELLIS: 

• 0. Well, what did you believe it to be? 

16 MR. BROWN: --unless he has some 

17 THE COURT:. ne· amended the question. Go 

18 ahead. 

19 BY MR. ELLIS: 

:.!O 0. Did you not believe that a~ the producing 

~1 agent that yo~ had a duty to notify the company, even an 

. 
22 assigned risk company --

A. I did notify them .. 
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8 

9 

O So is it your statement now that when you are 

notified of an accident that you are interested in securing 

h I. f . t e in ormation --

A. Yes, sir. 

O --concerning facts? 

A. Y~s, sir. I'll tell you exactly what I do. 

I 

if somebody calls me. If you have an accident with one of 

my Jlients and you call me and you say you had an accident 

witJ Mr. Brown. I'd say, yes, sir, Mr~ Brown is insured witl 

10 me. 

11 I'd say, all I need to do is get the facts to 

12 

1'3 

H 

15 

16 

17 

18 

19 

20 

:!1 

22 

23 

the .insurance company. I can get them one of two ways, 

eitJer you give it to me or Mr. Brown will come in and give 

I . 
it to me. I say if he doesn't come in you give me a copy . I 
of a police report or a Divisiori of Motor Vehicles report 
• 
and I'll send it fo the insurance company. 

o. Now, you didn't make --

A. I do that in each and every accident. 

O Now did you make any effort, either prior to. 

March 17 when you probably or someone in your office receive<~ 

I 
a phone call from· Mr. Gild concerning the accident or upon 

reclipt of Mr. Gild' s letter of Marc.h 17th, did you make any 

I 
effort to contact Mr. Blakeney? 

I ,__._ __ 
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1 No, sir. 

2 Did you make any effort to contact any memhers 

3 of Mr. Blakeney' s family to determine where he .might be or 

4 might be located or why there wasn't a report filed, et 

5 cetera? 

(i I may ha~e. Generally, if someone calls and 

7 says they've had an accident with 

I didn't say maybe. I said do you have any 

9 recollection of doing it in this particular case? 

10 A. No, sir. 

11 So you upon receipt of Mr.·Gild's letter even 

12 though ·there was no a·ccident report attached to it you then 

19 sent that letter on· to Safeco by memorandum I believe dated 

l4 March 19th? 

15 • A. Yes, sir. 

16 Did you contact Mr. Gild and say, look I got 

17 ·your letter but you didn't enclose any report? 

18 A. 

19 Q. 

20 later and you 

:.?:1 the report? 

:.?2 A. 

23 Q. 

No, sir. 

As a matter of fact, Mr. Gild then wrote you 

finally wrote back sometime when asking for 

He called me. 

He called you when? 
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1 A. I don't recall. 

2 I'm sorry. 

3 A. I don't recall. 

4 Would it have been prior to April 4th which 

5 appears to be the date when the letter was written by Mr. 

6 Gild ·to you, April 4th of '77 --

7 A. The. only thing 

8 --enclosing an accident report? 

9 A. Right it was prior to that he -- we talked and 

10 I told him it was not attached. 

11 Q. Did he give you any information at that time 

12 concerning the names of parties in his telephone call? 

l:J 

14 

15 

16 

17 

18 

l9 

20 

:!1 

•)•) ........ 

23 

A. I don't recall that. 

Q. Did you ask him? 

A. No, sir. 
• 

Q. But in any event you did receive by letter of 

April· 4th an accident report filled in by whom, the Blakeneyi 

or was this a DMV report or what was it? 

A. It was a DMV report. 

Q. W3s it a police report or 

A. Well, Mr. Gild sent it to me and I sent it to 

the insurance company. 

Q. What kind of a report was it? 

1-1.----·-·------------------------------------l 
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! I 
I I 
I ; 

·1 I. It was a Division of Motor Vehidles report. 

2 I Q. And did that Division of Motor ~ehicles report 
I 

3
1 

contain all of the names of the parties and where the 
I 

4 

5 

I 

ti 

7 

8 

9 

10 

11 

12 

I 
accident happened and how it happened, et cetera? 

A. They generally do~ 

~ Pertinent information? 

A. Sure. 

Q. When did you send that to the 

A. April the 29th. 

I 
I 

I . 
I ? c9mpany. 

I 
I 

O. Do you know why the delay between the receipt 

of April 4th and the sending out to Safei::o onl April 29th? 

' 
A. I must.not have got it because~ send out the 

l!i mail every day when I get it. 

14 

r· \) 

16 

17 

18 

l!) 

20 

21 

22 

23 

I 

Q. Well, ·do your records indicate ithat the letter 

9£ April 4th did not reac.h you by the 5th or !the 6th? 
I 

A. It dilln It lay around my office !for. 20 some 

day~. I don't know what day he typ.ed it up. ! 

Q. After you received the report I Strike that. 
I 
I 

believe indicated that ha.cl 
I 

filed suit I you you a -- you 
I 

for a check that had bounced from Mr. Blakeney . I 
A. That's correct. I 

I 

Q. --and you did that when, in March? 
' 

A. Well, my letter went out in I 
March. 

---··-·-"-·------------- ·------
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14 

15 

16 

17 

18 

19 

20 

21 
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23 
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sometime in April. 

~ When did your letter go out? 

A My last letter went out March the 10th. 

~ I'm sorry? 

A March the 10th. 

~ Had you known about the accident by then? 

A. Sure. 

~ How long after receiving the notice of the 

accident did you file suit against Mr. Blakeney? 

A Oh, I filed suit before I got the accident 

report. 

~ I just asked you the other and you said --

MR. BROWN: You said did he know about the 

Gccident. 

MR. ELLIS: I'm sorry. 
• 

MR. BROWN: I object to the characterization 

of the testimony. 

BY MR. ELLIS: 

~ Di<l you file suit against Mr. Blakeney because 

of the accident? 

A Well, I didn't file suit. I just had a 

criminal warrant issued for him. 

~ A criminal warrant issued. 
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11 A. Now what-was your question again? 

2 Q. Did you have a criminal warrc'.lnt issued because 

3 of or as a · r.esul t of the report of the accident with Mr. 

4 Blakeney? 

5 A. No relationship between the two. 

6 Q. It was just a coincidence that they· occurred 
I 

7 about the same time? 

8 A. Right. 

9 Q. Now when you received Mr. Gild's letter of 

10 March 17 you testified that you ·had already received notice 

ll of the accident" or some wind of the accident prior to your 

12 havi~g a crim~nal wa~rant issued. Would that have been by 

13 the telephone call or so~·~thing from Mr. Gild? 

MR. BROWN:- If Your Honor, ple;·ase, he has a 

15 letter in the files prior to that time. Do you not? 
• I 

16 THE COURT: I think the exhibit he'~· referring 

17 to i~·the letter from Mr. Gild giving notice to National 

18 Insurance which refers to a telephone call. 

19 THE WITNESS: I don't understand what the 

~o accident report's got to do with the check. 

~1 BY MR. ELLIS: 

Q. Well, I asked you whether or not you h~d been 

~3 notified, whether you knew of the accident at the time you 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN BRIDGE ROAD 

FAIRFAX. VIRGINIA 22030 

591·3136 



' 

~ . .,.,, 1 filed the criminal warrant and you said, yes . 

2 A. Right. 

3 ~ You did say that the two are unrelated; it 

4 just happened to be coincidence that ·it occurred. What I'm 

5 trying to ascertain is how long prior to your filing the 

6 criminal warrant did you hear about the accident. if you know 

7 A. The first notice I ha4 of the accident was 

8 Mr·. Gild' s letter. 

9 Now, sir, that doesn't jive with what we've 

10 just gone through arid spent a great deal of time on 
• 

' 
11 questioning you about .. We d{d talk abcut the fact that 

12 evi~entally, or at least it would appear that a phone c~ll 

13 had been made to your office, is that correct? 

14 MR. BROWN: He didn't testify to that. 

15 • MR. ELLIS: Well, we talked about it. 

16 MR. BROWN: You talked about it. 

i7 BY MR. ELLIS: 

18 Are you denying that the phone call was made o 

19 did.you not imply that you --

20 A. I said I don't remember. 

21 But you did testify that prior to your filing 

2~ the criminal warrant you were aware of the accident somehow? 

23 I mean you don't have --
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l Sure. Sure. I had to. 

2 Q. Now can you tell me how long prior to filing 

3 the criminal warrant you became aware of the accident? 

4 A. Well, let me say this. I knew about the 

5 criminal warrant the day the check bounced. I knew about 

6 the accident the day that Mr. Gild called me. You have thosP 

7 two da.tes. I don't understand your question. 

8 ~ Well, the simple fact of the matter is, Mr. 

9 Johnson th•t you filed a criminal warrant on March the 10th, 

10 1977 and --

11 THE WITNESS: No, I --

12 MR. BROWN: Your Honor, please, that's not 

la what he testified. 

14 ~HE WITNESS: I wrote a letter notifying him 

15 of his bad check.on March the 10th . 
• 

16 MR. ELLIS: All right. 

17 THE WITNESS: I also wro·te one on December. 

18 DY MR. ELLIS: 

19 When did you file the criminal warrant? 

·20 A. Well, I gave him his ten days on March the 

21 10th. I filed it in the end of March. Now the exact date 

22 i don't know.· You can check the Alexandria polic~; the 

23 warrant is still outstanding. 
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1 Q. At the time that you wrote him on March 10 

2 did you know about the accident? 

3 Yes, sir. Well, I would assume I did. I don' 

4 know. 

5 Q. But you don't know how you came about that 

6 information? 

7 A. March the 10th. Sure I knew about the check 

8 by then. 

9 You knew about the what? The accident? 

10 A. The accident. 

11 Do you know how you found out? 

12 A. Through Mr. Gild. 

Q. That must have bcen·then by telephone? 

A. Well, according to you he talked to me prior 

15 ~o the letter. 

16 Yes. 

17 A. Which more than likely I would have to say tha 

18 we.did because I get a lot of calls and I acknowledge the 

19 coverage and then I hang the phone up and then if I get a 

20 letter or something I respond. That's it. 

:?1 Q. Now as I understand your procedures at that 

22 time you would not have taken <lawn from Mr. Gild the perti-

23 nent information regarding the facts of the accident. You 
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11 
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l:J 

14 

15 

16 

17 

18 

l9 

20 

21 

~2 

2a ,,.,, 

would have simply asked him to send you a report and then --

A. No, sir. I simply tell him that Mr. Elakeriey 

is irtsured with me. 

~ Right. But you would not have made any effort 

to secure from the person reporting the accident to you the 

particfilars regar~ing the date, place, time, et cetera? 

A. Never. No, sir. I never get any information 
I 

from an attorney or a client on the telephone. 

~ May I see your file or --

MR. BROWN: If Your Honor, please, just to see 

the man's file· is not a proper question. 

MR. ELLIS: Your Honor, he has had the file --

MR. BROWN: If he'd like to see something in 

€he file, that's f~ne. 

• MR. ELLIS: He h~s had the file in front of 

him throughout the course of his testifying and he's 

referred to it . 

THE COURT: If he's using anything i;. the file 

to testify from, what· he testifies from you're entitled to 

see'. 

MR. BROWN: That's what I'm ~uggesting. He 

can show him what he testified from in the file but just to 
' 

rifle through the man's file is not a fair question. 
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6 

1 

8 

9 

10 

11 

12 

1:~ 

J.J. 

15 

16 

17 

18 

]!) 

20 

21 

.MR. ELLIS: I think, Your Honor, if he has 

notes concerning Mr. Blakeney and correspondence I think· 

we're entitled to look at it particularly since he has 

referred to the file during the course of his testifying. 

MR. BROWN: You can ask him that question, 

does he have any notes. 

THE COURT: I think you're going to have to 

lay a foundation for it, Mr. Ellis a little more broader. 

than just the fact that he had looked at it. 

BY MR. ELLIS: 

O Du~ing the course of your files, Mr. Johnson, 

you've referred from·time to time to your files have you 

not·to refresh your recollection of incidents and dates? 

A. Yes, sir. 

0 Have you looked through the entire file? 
• 

A. Ye.s, sir. 

MR. ELLIS: I think that's sufficient, Your 

Honor. 

THE COURT: Any questions of the witness? 

MR. BROWN: No. 

THE COURT: You can look through the file. 

,_ --.. ---------------·---------------·-----------------' 
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1 DY MR. ELLIS: 

2 O Did Mr. Blakeney, did he appear to be at this 

:1 2402.Terrett Avenue, Alexandria address? 

4 A. i~o, sir. 

5 O Wasn't correspondence returned to you? 

(j A. Yes, sir. 

7 Q. How about the letter of December 13, 1976 

8 when you wrote him concerning the check.that had bounced, 

9 the ten day noti<;:e, did he respond to that? 

IO A. No, sir. 

11 .0 Did he receive it if you know? 

12 A. I don't" think No, ·he neve·r signed for any-

13 thing. 

14 Q. Did you have any other addresses in your file 

15 other than the Terrett Avenue address? • 
16 A. I don't know. You. 

17 For Mr. Blakeney. Do you r~call any? I'm 

18 just kind of thumbing through here. 

A. No,.sir, I believe that's just a central 
; 

20 location that all the Blakeneys use where ·they more or less 

:.n park their trash trucks. 

Would you ever contact any of the rest of the 

23 Blakeney family at any other address other than the Terrett 
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1 Avenue one? 

2 A. The only Blakeney you can get a hold of is 

3 Jessie. The re~t of them are --

~ Q. Where is Jessie? 

5 A. --they have ways of getting lost. He lives in 

6 Maryland. 

7 He lives in Maryland. And have you always 

8 been able to get a hold of Jessie when you've wanted to? 

9 A. Yes, sir. 

10 Now at any time, sir, from the time you first 

11 conceived of this accident until the present day have you 

12 made any attempt to contact any member of the Blakeney 

13 family ta locate the whereabouts of Joe Blakeney? 

14 A. I talked to several of them. 

15 • Q. Who and when? 

lG A. ,Well, I talked to Jessie; I talked to Charles. 

17 Q. When did you first talk to Jessie? 

18 A. Oh, I talk to Jessie about every two weeks. 
... 

19 Well, when did you first talk to him about 

20 trying to locat~ Joe if you did? 

21 A. When I tried to collect the check. The check 

22 was no good. I said, where can I get a hold of Joe. 

23 Q. When was that, back in December? 
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A. December. 

0 What were you told at that time? 

~ They were looking for him too. 

0 I'm s~rry? 

~ I said they were looking for him too. 

0. Did you ever contaqt· any member of the f arnily 

thereafter regarding his whereabouts? 

~ Yes, there was -- There's a lady that goes by 

the name of Gladys Blakeney and she relayed messages to him 

from me. 

0 And would he then contact you or call you? 

A. No, 
.. 

never called. sir, 

0. Well, but you were in essence communicating 

with him? 

• Yes, Mrs. Gladys Blakeney which is his sister-

in-law cashes a lot of checks at my off ice and every time 

she'd cash a check I'd ask her if she'd seen him and· she 

would ·say, yes'· I gave him your message but he never --

O In looking through your file, sir, I failed 

to see -- perhaps I missed it because I went through hurridl11 

but I tailed to see any letter from your agency· to Blakeney 
. 
requesting that he fill out an accident report concerning 

the accident of Janua~y 27th or that he contact you or that 
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he contact· Safeco. Is that a fair review of --

2 A. That's correct. 

Did you ever receive a copy of any reservation 

4 of rights for the amount of coverage letter from Safeco? 

5 A. I don't think so. 

6 Q. When was the first time you had any contact 

7· from Safeco regarding this case if you ever had? 

8 A. I talked.to a claims man on the phone. 

9 ~ When? 

10 A. Now the dates i don't know but I talked to 

11 him·several times. 

12 

13 

],4 

15 

Hi 

17 

18 

19 

20 

:!l 

2~ 

2:3 

Q.. Well, can you tell me approximately when you 

had talked with him? 

A. Well, I think it was probably in the summer 0£ 

I 77 i late spring and summer . 
• 

Q. Do you have any notes of that conversation? 

1\. No, sir. I believe I had his name written 

down just one time. 

·o. But you don't know what the conversation was 

about? 

A. I can't remember his name even. Yes. 

A. About the accident with Mr. Blakeney, how he 
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~ Well, I gave him his addresses and people, you 

know, possible people to contact. 

~ Who did you tell him he could contact? 

A I don't recall but I believe I gave him the 

150 Williams Street address. 

~ Where did you secure ~hat from? 

A That's where Charles Blakeney lives; that's 

where Gladys Blakeney lives and I gave him that address to 

try. 

~ Ho~ about Jessie Blakeney's address? 

A Jessie lives in Maryland and he doesn't deal 

~oo much ~ith his brothers. 

~ Do your files reflect or does it come to your 

recollection that you ever -- that Dairyland ever insured 

Blakeney through your off ice? 

A Dairyland? 

~ Yes. 

A Yes, he's insured with Dairyland. 

~ When? When did he become insured with Dairy-

land? 
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l A. Well, he had a motorcycle which was insured 

2 with Dairyland. 

3 Was that insured with Dairyland at the-time 

4 of the accident? 

5 A. Well, let's see. I don't see a Dairyland 

6 policy. -
I see a policy in here on 3/4/75 to 3/4/76 with 

7 Calvert Fire Insurance Company for a motorcycle. 

8 How about any Dairyland -- do you recall any-

9 thing at all about that? 

10 Nothing in that file. No Dairyland files. 

11 I'm sorry. 

A. I· don't see any. 

13 Could there have been one that may not be 

14 locuted in the file? 

• MR. BROWN: Your Honor, could there have been 

16 one is not a proper question. Anything is possible. 

17 THE COURT: Sustained. 

18 THE WITNESS: Well --

19 MR. BROWN: Don't answer the question, Mr. 

20 Johnson. The objection was sustained. 

21 BY MR. ELLIS: 

Q. Now you received a. letter I believe from the 

2J insurance carrier sometime in April, 1977, do you recall 
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1 that, sir? 

2 . A. Not offhand . 

3 MR. ELLIS: Is there a Southland letter, 

4 Your Honor, in evidence? 

5 THE COURT: There was one. I don't know the 

G date of it. 

7 BY MR. ELLIS: 

8 0. Evidentally, somehow Southland by April 25, 

9 1977 had become notified that you were the agent for Mr. 

10 Blakeney, is that correct? 

11 A. Right, uh-huh. 

12 O. Was th!s letter of April 25 sent out to the 

il:J company? 

14 A. Yes, sir. 

15 • Was all the correspondence you received from 

16 any source sent out to the company? 

17 A. Yes, sir, everything. 

18 0. I'm just slightly confused about one·point, 

19 sir. When did you become aware of the Williams Street 

20 address. in Alexdndria regarding Blakeney's location? 

A. Well, like I said, that's is Charles Blakeney'~ 

22 address. 

And that is his brother? 
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1 A. That's his brother. And I just suggested try 

2 that addreEs because sometimes they move around and he might 

~ be living there because he didn't have a family. 

4 MR. ELLIS: I have nothing further, Your 

5 Honor. 

6 THE COURT: Mr. Gild? 

7 MR. GILD: Nothing, Your Honor. 

8 FURTHER EXAMINATION ON BEHALF OF SAFECO: 

9 BY MR. BROWN: 

10 ~ Do you have that Williams Street address in 

11 your file? You said 150. 

1:! A. . I think it's 150 . 

1:~ ~ Could it be 130? 

H A. That's possible. 

i5 Q. Do you have the address with you? 
• 

16 A. I don't -- I don't think I have it in this 

17 file.· 

Q. You don't have that file? 

A. Unh-unh. I was going by memory but I think 

20 i t I S 13 Q 0 r 15 Q • 

~1 MR. BROWN: I have nothing more .. 

THE COURT: May the witness be excused? 

MR. BROWN: Yes, Your Honor. 

---·- ------------
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[January 29, 1979 Transcript, p .. 70] 

9 Whet:"eupon 

10 JAMES B. Nl\YLOR 

11 a witness, was called for examination by c6unsel for Safeco, 

l:? 

l:J 

H 

15 

1li 

17 

18 

19 

:!O 

:! t 

>)•) --
2:J 

and, after having been duly sworn, was examined and testifie 

as· follows: 

EXAMINA'l'ION ON BEHALF OF Sl\FECO: 

• BY MR. DROWN: 

Q. Would you state your name, p1ease? 

A. James D. Naylor. 

And how arc you employed? 

A. I'm the a<ljustcr j.n charge of the Alexandria 

service office ior Safeco. 

~ Are you in charge of the records and files of 

that off ice including the files of notice of accidents ·and 

that sort of thing? 

-----·-----~--------------' 
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1 A. Yes, sir. 

2 Does that include this accident we're talking 

3 about, the Blakeney files? 

4 A. Yes, sir, it does. 

5 MR. ELLIS: If Your Honor, please, I think we 

6 should make some distinction as to whether he's in charge 

7 as a supervisor of the 6ffice which might contain files as 

8 opposed to the custodian of records or the one responsible 

9 for same. 

10 I don't think -- If you intend to get in any 

11 information based on office records then I would object 

12 unless it can be shown that the witness is the custodian of 

13 the records in fact. just as 

H THE COURT: Are you going to try to get record! 

15 ~n through this witness? 

16 MR. BROWN: Yes, sir. 

17 THE COURT: Then you' 11 have to lay the proper 

18 foundation for the introduction of off ice records. 

]!} BY MR. BROWN: 

20 ~ How many people are in your office?. 

21 A. Four. 

22 ~ And what is your relationship to those persons 

23 who are in the off ice? 
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........ 

l .\ I would be their m.:inager. 

2 Q. Who naintains the records? 

3 A. I would. 

4 Q. You maintain the records? 

5 A. Oh, I don't -- You know, I'd probably just be 

6 in charge of them actually. The.girl in the off ice really 

7 maintains them. 

8 Does she maintain them in accordance with your 

9 supervision and control? 

10 A. Yes. 

11 0. Do you have access to those records? 

12 A. Yes. 

13 Q. Do you check her work f rorn time to time and 

14 ascertain that ·she's keeping.the records properly? 

15 • A. Yes. 

16 MR. ELLIS: Objection, Your Honor. It's all 

17 very leading and it's not going to get to the crux of the 

·18 matter~ basically that the witness is not the custodian of 

19 the records. I don~t care much --

:.?O THE COURT: We want to get to the crux of the· 

:!1 matter if the records are kept under his supe~vision. 

22 Wo4ldn' t that satisfy the rc:~cltLlrcrnents under· his control· and · 

23 supervision? 
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2 

3 

4 

5 

6 

7 

8 

·g 

10 

11 

12 
.~ 

.rn. 

14 

15 

16 

17 

18 

19 

20 

21 

')•) ........ 

23 
··-' 

MR. ELLIS: Your Honor, we know definitely 

that if a hospital administrator who has overall responsi~ 

bility for everything that happens in the hospital comes in. 

and attempts to identify records and testify that these are 

what the records are unless --

I think the reason the rule requires the 

custodian of the records to come in because that person has 

first-hand knowledge of all the records, where they are, 

what comes in and what doesn't come in. 

Obviously~ this man having overall responsi-

bility for the office cannot and has not qualified himself 

to testify to the minute· and day to day, day in and day out 

receipt of mail and where these pieces are filed and parti-

~ularly with reference to this particular case. 

• THE COURT: Isn't that the reason for the rule 

that records that are kept under his supervision and· control 

if h~ can identify them and say that they were made·pur-

suant to his supervision and control does that not satisfy 

them? 

MR. ELLIS: No, sir. I -- There is a distinct·'on 

between a custodian of the records and one having overall 

;esponsibility for keeping of the records. Now that's -- th 

latter is what this gentleman obviously is. He certainly 
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1 

2 

hasn't qualified himself to testify to the custodian. 

! 
i 

THE COURT: The purpose of the rule -- Isn't tl e 

3 general pur~ose of the rule that the custodian of the record! 

4 can appear in court because rather than taking say a presi-

5 dent of the company or someone like that, bringing them into 

6 

7 

8 

9 

10 

11 

u 

1:J 

l4 

15 

16 

17 

18 

19 

~o 

21 

•)•) _ _, 

23 

court? Isn't that the purpose? 

MR. ELLIS: No, the purpose is to have the 

person who has first-hand knowledge of the records rather 

than the president who obviously has none. 

MR. BROWN: Your Honor, in a four person 

office this -- We're not talking about the hospital admini-

strator, the president or some large person. We're talking 

about the very man who runs that office. 

what 
• 

Now, I could bring in hi~ secretary if that's 

THE COURT: The Court will check this at the 

luncheon recess and if you can go onto some other part of 

his testimony and the Court will rule on that at the break. 

MR. BROWN: Well, actually, most of his 

testimony if not all is relative to what records reflect. 

Some letters he wrote himself, some letters were written 

before --

THE COURT: Can't you go to those that he 
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2 

4. 

5 

6 

7 

8 

~ 

10 

11 

l"> .... 
...,..,; 

·rn 

14 

15 

lG 

17 

18 

19 

20 

21 

22 

2:-J 

;.,,I 

wrote himself? 

MR. BROWN: I suppose so. I'll try. 

BY MR. BROWN: 

~ Well, let me start with this. Are you familia. 

with the policies that are issued by Safeco? 

A. Yes. 

~ Do you know what. policy was issued to Mr. 

Blakeney? 

A. Yes. 

~ Can you identify that policy? 

Yes, I could if I had a copy of it. 

~ Let me shaw you a cpoy of a policy and ask you 

if this is a copy of it? 

MR. ELLIS: Your Honor, I migh~ inquire At 

this time I'm going to object. There's no basis or.foundati n • 
laid on which this witness knows which policy was issued to 

Mr. Blakeney. 

MR. BROWN: Well, he's the man in charge of 

the office. I can't get much higher. I don't know who I 

could bring other than this man that would know that. 

MR.· ELLIS: Well, I assume you could have 

MR. BROWN: If we want to say that he wasn't 

insured by Safeco then I'll withdraw and we'll let Mr. Ellis 
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l worry about 

2 THE COURT: You don't want the policy in, 

3 Mr. Ellis? 

4 MR. ELLIS: Your Honor, the pleadings establisr 

5 that Safeco insured him. That 1 s not an issue' in this case. 

ti MR. BROWN: Weil, I'll nonsuit the case and 

7 withdraw the defense and let you have that at it then if 

8 that's the way you want it. 

9 MR. ELLIS: I'~ only concerned; Youi Honor, 

10 about -- No, we have no issue about that. 

11 THE COUR?: Well, if the Court fi~ds that 

12 no pqlicyexisted then it would follow that there would be no 

13 coverage. 

MR. ELLIS: That's not an issue in.the case, 

15 Your Honor. The issue is • 
16 THE COURT: It's not? 

17 MR. ELLIS: No, sir .. No, there is no issue 

18 in this case that Safeco did not insure Blakeney. They have 

19 alleged that in their pleadings. 

20 THE COURT: Well, can you stipulate to the 

:n policy then? 

22 MR. ELLIS: That is what I'm not quite sure of 

23 because I have a feeling that sometimes these policies diffe 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

depending on whether they're assigned risk or what. That's 

the thing that puzzles me. 

MR. BROWN: Well, I asked Mr. Naylor if he 

was familiar with the policy that was issued and he said he 

was. 

Hr. Ellis. 

THE COURT: Do you have further objections, 

MR .. ELLIS: No, let it go. We tried. 

THE COURT: It will be admitted. 

BY MR. BROWN: 

(The policy referred to above 
was marked Complainant's Exhibi 
No. 6 for identification and 
was received in evidence.) 

Mr. Naylor, did you bring with you today .the 

15 Blakeney file? 
• 

16 A. Yes. 

17 Would you get it? 

18 A. (The witness complied with the request.) 

How did this file come to you? How did you 

20 get that very p~ece of file material that you've got there? 

A. Well, I inherited it. I wasn't the original 

22 ~djuster on this. Dave Evans who was the adjuster in charge 

23 at the time had the file. When he left I took over the 
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I 
I 

1 han<lling of it which -- and this included one of his files. 

2 D Where is Dave Evans now? 

3 ~ He works for Ohio Casualty. 

4 ~ Where is that file physically maintained in 

5 the off ice? 

6 A. In my desk drawer. 

7 Q. In your desk drawer? 

8 A. Right. 

9 ~ For how long has it been maintained in your 

10 desk drawer? 

11 A Well, since I've been the adj~ster in charge 

12 which is.about a year and one-half . 

!la ~ And who physically puts things into that file? 

14 Who puts documents and other material in it? 

15 

16 

17 

18 

19 

20 

:!1 

22 

2:3 

• A. I sort my own mail. 

Q. You sort your own mail? 

A. Right. 

Q. Before you inherited the file who ph¥sically 

put material in there? 

~ Dave Ev4ns would have. The same procedure. 

Q. When you inherited the file did you throw any-

thing out of the file? 

A. No. 
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1 So is the file in the manner in which you 

2 inherited it? 

a A. Yes, sir. 

4 MR. BROWN: Your Honor, I would submit that no.,, 

5 there can't be any question as to the custodian of the recorcs. 

6 This man maintains the records himself and physically is in 

.7 charge of it. 

s And, I don't see how he could possibly have 

9 any objection to him testifying to everything that's in the 

10 file. 

11 MR. ELLIS: I have no problem with the fact 

that since this inJividual came in contact with the file 

13 that what is in the file is that which he has received and 

H 

15 

16 

17 

19 

20 

21 

23 

has ·put in the file concerning this case. 

• However, I certainly have a problem with what 

may have been or may not have been in the file prior to the 

time that he took over actual custody of same. 

Ndw for that limited purpose I have no objecticn 

to this particular witness testifying but I do not stipulate 

and I object if ·the admission of the record is to be con-

~trued to be all of the correspondence, notations, memor-

. 
andums concerning this case since the date of this accident. 

I will stipulate --
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1 THE COURT: I don't think it could be received 

2 for the negative. 

3 MR. ELLIS: Well, I would hope, not but I can 

4 understand --

5 THE COURT: I can only receive. it for what's 

6 contained in the file and offered into evidehce and not that · 

7 that exclud~s everything else possibly that could have 

8 happened in the case. 

9 MR. BROWN: What I'm going to ask him, Your. 

10 Honor, is whether there is any reflection in· the file of 

11 having received any notice from anyone concerning this 

12 accident. 

Tt{E COUP.T: He can testify to that but that 

14 doe~ not mean that he did not receive notice. 

15 MR. BROWN: Well, if there's sorne positive .. 
16 testimony that he did I'll be glad to proceed and deal with 

17 it when it comes. Now, so we can proceed oti that basis. 

18 THE COURT: Go ahead. 

19 BY MR. BROWN: 

20 Q. Now, would you tell us what the record shows 

~l with regard to the first notice to Safeco of this accident 

2~ of January 27, 1977? 

I'd have to refer, of course, to what Dave 
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1 Evans had in it and he's got the form filled out as May 18th 

2 would have been our first record in our off ice of having . 

3 received notice of ·a claim 

4 All right. And from whom did that notice come~ 

5 A. From the agent. 

Q. That is Natiorial? 

'7 A. Right, National Insurance Agency. 

8 Mr. Johnson? 

9 A. Well, it doesn't actually state Mr. Johnson. 

10 National Insurance Agency? 

11 A. Right. 

12 What does the file reflect was done if any-

13 thii:ig was done when notice was received by Safeco? 

Well, he makes a note down here as to the fact 

15 that he just got all this information from the agent and it 
• 

16 includes who the claimant would be and whatnot. 

And what was done? Was anything done with 

18 regard to Mr. Blakeney himself? 

19 A. Well, they made the note to a previous file. 

20 Apparently, it 3ppears that they couldn't contact -- I'll 

21 have to refer to his phone messages. He called, apparently, 

22 ihe -- or got the address of Mr. Blakeney's sister· at 

23 He's got it listed here at 130 Williams Street. 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 

3859 CHAIN DRIOGE ROAD 

FAIRFAX, VIRGINIA 22030 

591·3136 72. 



' / 

··"' 

I 

I 

I 
Then apparently he makes note of a conversation on that same I 

I 
i 

2 day of speaking to Mr. Johnson. ~nd urparently It says 
I 

3 in here that Mr. Johnson says that the insured, meaning Mr. 

4 Blakeney, never reported the ·clain to him. 

5 Then also on that same date he ~alled Mr. Gild 
I 

6 and informed Mr. Gild that we may or may not ~insure Mr. 
i 

7 Blakeney. 

,8 MR. ELLIS: I'm sorry. Did the witness refer 
I 

9 to the date of that memorandum? 

' IO THE WITNESS: 5/18. This is all 5/13 what 

I 
11 I'm referring to . 

. l~ BY MR. "BROWN: 

13 
I . 

Is there any correspondence tojMr. Blakeney or 

14 

15 

16 

17 writien cbrrespondence would be on June 16th~ 
' 

18 Is there any reflection of an ~arlier effort 

19 to rea~h Mr. Blakeney or a conversation with~ Mr. Blakeney 

20 orally or by telephone? 

:.!l A. No, no conversations. 

MR. ELLIS: ·Excuse rne, what year is that? I 
I 

23 don't mean to interrupt. 
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l MR. BROW'-/: June, 1977. 

2. THE WITNESS: That's '77. 

3 BY MR. BROWN: 

4 Q. Would you show us that letter that was sent 

5 and tell us to what address it was sent? 

6 A. Well, I believe there were fout of them. We'vE 

7 got a 2402 Terrett Avenue; a 1306 Duke Street, these are all 

8 in.Alexandria; 2347 Green Street and that's in D.C. and 130 

9 Williams Street in Alexandria. 

10 Would you give me one of those letters out of 

11 /the f.ile? 

12 

l~ 

14 

15 

16 

17 

. 18 

l!) 

20 

:n 

22 

2:J 

MR •. ELLIS: Your Honor, may we have all four? 

'.I'IIE COUrt'r: • I The Court is going to recess at 

this point. You may go through the.file. 

• 
MR. ELLIS: Sir, I wonder, before we go into 

recess if the Court might make the same ruling that you made 

before with regard --

TUE COURT: If he's using his file to testify. 

from then you can have access to it. The Court will recess 

to 2:00 o'clock~ If I'm able to come on the bench before 

that time I'll sen<l someone to contact counsel. 

(Whereupon, at 12:00 o'clocf p.m., the Court 

recessed to reconvene at 1:45 o'clock p.m. that same day.·) 
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AFTERNOON SESSION 

2 EXAMINATION ON BEHJ'.LF OF SAFECO (Resumed) : 

3 BY MR. BR0\'7N: 

4 Mr. Naylor, I believe before we broke I had 

5 asked you to take out of your file, out of the clips there, 

6 the .letter that was the communication,. the first written 

7 conununication from your company to Mr.· Blakeney which I 

8 believe is dated in June 1977. I had asked you· for one 

9 copy. Mr. Ellis asked that they all be remov~d, all four 

10 of those particular letters. 

11 MR. BROWN: You've seen these, Mr·. Ellis, 

l:! haven't you, and I think Mr. Gild has not. 

l:l MR. ELLIS: Yes. 

MR. GILD: May I have just a minute to read 

15 ~hLs, Your Honor? I understand that counsel represents that 

16 t_hese were all the same letters? 

17 

18 

19 

20 A. 

:.?1 

A. 

23 

MR. BROWN: Yes .. 

BY M..~. BROWN: 

Are these all four the same letters, Mr. Nayl~? 

Right. 

And they were sent to different addresses? 

Right. 

Would you tell us to what addresses the letter•> 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

15 

16 

li 

18 

20 

were sent? 

~ Well, we had 130 Williams Street in Alexandria. 

1306 Duke Street also in Alexandria. 2402 Terrett Avenue 

also-in Alexandria and one tu 2347 Graen Street in D.C., 

southeast .. 

MR •. BROWN: Your Honor, I would propose to 

offer in-~vidence only one of these for the sake of the 

clerk's office economy and not have so many copies to --

THE ·coURT: Any objection to that? 

M~. ELLIS: No objection 

MR. GILD: No objection. 

THE COURT: Admittecl. 

MR. DRO\vN: I'll of fer the one that is 

a·cldressed to the Terrett Avenue address which has attached 

\o it the addresses to which the other copies were sent. 

BY MR. BROWN: 

(The document referred to above 
was marked Complainarit's Exhibit 
No. 7 for. identification and 
was received in.evidence.) 

What method of mail, Mr. Naylor was used to 

'21 send those? 

They were sent certified mail, return receipt 

23 requested. 

'- ---·------------------------------------~ 
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l Q. Do you know whether or not you received or the 

I 
2 company received back any of the return.receipts? 

A. They were all marked unclaimed.· 

4 
I 

Then did your company make any further effort 
' 

5 to make contact with Mr. Blakeney? 

A. 
I 

Yes, on July 2~ we.sent out those same letters 

7 to the same· addresses and we just changed the· date and 

,g the certified mail number. 

9 And would you get those out of your file 

10 there? 

11 Well, I've got -- I think I only have one here. 

H But.I've got -- I believe we only have one here. What 

ta number is that last -~ 

J-1 Q. 851537. 

i5 A. 38, well, I know we had 38, 36 ' ·--' Okay~ That' • 
16 the only letter that I've got. 

Q. Did this -- Did the letter that I'm now showin 

I 
18 to Mr. Gild which is dated July of '77 go to the same addres es 

19 as the June letter did? 

20 A. Right. The only thing we ·changed on those 

21 letters was the date and the certified mail number. 

22 Q. 

23 A. 

Was it the same letter? 
'. 
i 

Same letter. I believe it's word for word. 
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1 And that was also sent certified mail? 

2 A. (Nodding head.) 

3 o. Do you know what the -- whether any of those 

4 were returned to you? 

5 A. I think they all came back unclaimed also. 

6 No, just ·1t says return to writer on one of them. They all 

7 would have come back unclaimed then, return to sender. All 

8 of them were marked that way. 

9 

10 

11 

12 

15 

16 

17 

18 

19 

:W 

All of them marked return to sender? 

A. Y-es. 

MR. BROWN: Your Honor, I'd offer this letter 

which is a copy of one of four as the other letter. 

.. 

THE COURT: ·Any objection? 

MR. ELLIS: No objection, Your Honor. 

THE COURT: Admitted. 

BY MR. BROWN: 

(The document referred to above 
was marked Complainant's Exhibit 
No. 8 for identification and 
was received in evidence.) 

Now after the .sending of that letter in July 

21 of 1977 did there come a time when your office received 

~2 suit papers in the tort suits arising out of this accident? 

A. Yes. 

AUDREY J. RUDIGER REPORTING SERVICE . 
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,,,,,,, 1 Q. And how did you receive those $Uit papers? 

2 A rhrough our registered agent ih the state. 

3 Q. Did you receive the suit papers from Mr. 

4 Blakeney at any time? 

5 A. No. 

6 Q. And subsequent to ~eceipt of the suit papers 

7 did you do anything else with regard to attempting to contact 

8 Mr. Blakeney? 

9 A. Before we --

10 Q. No, after. 

.11 A. After. Yes, after we got the suit papers we 

12 had an independent adjuster see if he could track down 

13 Blakeney at those or any known ~ddresses, cahvas the neighbo1-

H hood. 

15 • Q. And who was the independent adjuster? 

16 I believe his name is Jim Gorney from Crawford 

17 and Company. 

18 And did he report to you whether or not he had 

19 found Blakeney? 

20 A. Y~s, he did. 

:n What was his report? 

A. He found Mr. Blakeney·-:--·Actua,lly, I don't 

23 remember what address he found him at but he did. Apparentl~, 
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1 somebody referred him to Mr. Blakeney and he found Mr. 

2 Blakeney and took a statement from him. 

3 Did his statement that he took from Mr. Blaken y 

4 or any of the re~orts that Crawford and Compahy gave to your 

company indicate anything at all with regard to a discussion 

of coverage? 

7 A. A discussion of coverage? 

8 Yes. 

9 A. No. 

lO What was the nature of the statement that was 

11 taken from Mr. Bl~keney? 

12 A. I believe he was just asked to go out there 

13 and locate the man ~nd take a statement from him on how 

H the accident happened. 

15 .. Q. And was that what the statement related to? 

16 A. Yes, I believe so. 

17 Q. Was there any further effort to reach Mr. 

18 Blakeney by your company after that? 

19 A. ·Yes. Actually, I personally tried to follow 

20 up on Mr. Gorne~ with no success. I can't tell you how 

~1 but I just tried to follow up· on those addresses one time 

22 myself, couldn't locate him so I turned around and sent some 

23 more letters out hoping he'd respond to that because we had 
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1 a lot of questions at that point to ask him. 

Q. What was the date of the Gorney finding of 

3 Mr. Blakeney? 

4 A. Actually, I don't think I've got a copy of that 

5 statement. 

G Q. Do you remember what month it was? 

7 A. I guess it would have been I think October ther 

8 of I 77 • 

9 0. Did you thereafter send further correspondence 

10 to Mr. Blakeney? 

11 A. Yes, we wrote him again on -- :Let's see. 

12 On November 16th of '77. 

1:3 Q. Would you get that letter out and let us see 

J.t. that? 

15 • A. Actually I don't see a certified number on it. 

16 To what address did that go? 

17 A. W~ll, we would have sent, we would have sent, 

18 it would have been exactly the same setup once again· to thosE 

19 We changed one thing. We changed the Terrett address to 

20 Terry Avenue. I believe everything else then would have 

21 been identical because in the adjuster's signed report I 

22 believe he put down 2402 Terry Avenue instead of Terrett 

2:3 Avenue. 

'-'-·--------------------------------'-----------' 
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1 When you say the adjuster who are you referrin< 

2 to? 

3 A. Jim Gorney again. I'm sorry. 

4 Did you send that letter to, the letter of 

5 November 16, 1977 did you send that letter to the 130 Willia~s 

6 Street address? 

7 A. Yes, and to the Green Street address in·D.C. 

8 and the Duke Street address in.Alexandria. 

9 Was the~~ ~ny response from Mr. Blakeney as a 

10 result of that letter? 

11 A. No, there wasn't. 

12 Now down at the -- on the bottom of each page 

13 of that letter the name Joe R. Blakeney is written as if 

14 handwritten by someone. Can you tell me.how that comes to 

15 jppear on that document? 

1G A. On that particular document you have there? 

17 Yes. 

18 A. When I finally met Mr. Blakeney which would 

19 have been I guess two, three weeks ago I asked him to sign 

20 one of these letters as a -- to let him kno~ that we were 

21 reserving our rights. 

22 He did not sign those in November of '77. 

23 That's a little misleading. It was the only copy I -- It 
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-1 

5 

6 

7 

8 

9 

10 

was a copy of a letter I ha<l und I wanted him to understand 

that we were reserving his rights before we went ahead 

reserving our rights before we went ahead any further. 

And I had him sign a copy of that letter. 

That's the reason for that signature. He didn't do that in 
I 

November of '77. That was just one I had handy with me and 

I simply asked him to sign it. 

~ I want to come back to that but for the 

present moment this letter is as it was mailed in November 

of '77 except that Mr. Blakeney's signature at the bottom 

I 
I 

11 did not appear on the copy in November of '77? 

12 A. 

13 

J-1 evidence? 

15 

16 

17 

18 

l9 

:w 

:!l 

23 

Yes, that's correct. 

MR. BROWN: Your Honor, I would offer this in 

THE COURT: Any objection? 

MR. ELLIS: No objection, Your; Honor. 

THE COURT: It will be admitted. 

(The document referred to above 
was marked Complainant's Exhibi~~ 
No. 9 for ident~fication and 

·was received in evidence.) 
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1 BY MR. BROWN: 

2 Did you make any further effort to reach 

3 Hr. Blakeney by correspondence or otherwise? 

4 A. Actually it seems that we sent him a letter in 

5 the summertime but I don't have a copy of it. I know I 

6 rewrote him then on December 15th of '78. 

7 0. Did you say you thought you sent him a letter 

8 in the summertime? 

9 A. Yes. I seem to remember it but I don't have 

10 a copy of it here so maybe that's --

11 MR. BROWN: If the Court plea~e, in the Court 

I 

12 file there is a letter to Mr. Blakeney dateq June 21, 1977 

i:~ which shows service by posting at 130 Williams st"reet by a 

I 
14 special process service and I would ask that that be 

15 fdmitted at this time. 

lG THE WITNESS: I believe that was '78. 

17 MR. BROWN: '78, I'm sorry. At least I hope 

18 it's in the clerk's file. 

19 MR. ELLIS: No objection. 

20 MR. BROWN: I'd offer the letter of Jurie 21, 

21 1978 which has the stamp on it of the speci~l process. 

23 

THE COURT: Any objection, Mr~ Gild? 

MR. GILD: I have none. 
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2 

3 

4 

5 Q. 

BY MR. BROWN: 

(The document r~ferred to above 
was marked ComP,lainant's Exhibit 
No. 10 for identification and 
was received in evidence.} 

After June 21, 1978 did Mr. Blakeney make any 

6 contact with your office during the summer? 

7 A. No. 

8 Q. When did you attempt to contact him again if 
I 

9 there was another attempt made to contact him? 

I 

10 A. December 15th we wrote him aga:in at those 

11 same addresses. 

12 

rn 

14 

15 • 
16 

17 

18 

19 

20 

~1 

22 

23 

Q. 

A. 

Do you ·have a copy of that letter? 

Yes. I think that's the only 1one I have. 

MR. BROWN: I'd offer that. 

THE COURT: Any objection? 

MR. ELLIS: No objection, Your Honor. 
' 

THE COURT: Admitted. 

BY MR. BROWN: 

I 

(The document referred to above 
was marked CornP,lainant's Exhibi1 
No. 11 for identification and 
was received in evidence.) 

Q. And to what addresses was that sent? 

A. They were sent to all the same ones and I 
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1 think we still ~ent the same address to the Terry Avenue 

2 again instead of Terrett. I think. 

3 Q. What was the result of that certified mailing? 

4 .That is, did they come back or --

5 A. We had I know one or two returns but he did 

6 respond to.that. He called Ed Grove who is -- I guess I. can 

7 say this M- defending him or defending him in the action 

8 that Safeco hired. 

9 When did you hire Ed Grove? 

10 When the original suit papers came in a year 

11 and one-half ago. 

Q. And has he filed pleadings on behalf of Mr. 

Blakeney in the court suits? 

A. Yes, he has. 

• Q. Is he aware of this suit having been filed? 

A. Yes. 

Q. Subsequent or after the December 15 letter 

do you know whether or not Mr. Grove had any contact with 

Mr. Blakeney? 

A. Yes. Mr. Grove told me that Mr. Blakeney just 

showed up in his office a little·bit before Christmastime I 

. 
believe, just before or just after, just showed up in his 

office one day. 
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ii . Q. In '78? 

.., A • Right. ... 

3 0. And did there come a time when . you met Mr. 

4 Blakeney? 

5 A. Yes. 

6 0. When was that? 

i 

7 A. On January 10th, '79 that should be, that's 

8 dated wrong. 

' 
9 Did you ~t that time discuss with Mr. Blakeney 

10 the circumstances urider which Mr. Grove was representing him. 
I 

11 

12 

13 

14. 

15 

16 

17 

18 

19 

20 

:! 1 

:!2 

23 

A. Yes. 

O. And what was the discussion and what was done? 

A. Well, we explained to him at that time Mr. 

Grove was defe_nding him in the action and that we had hired 

inother attorney which was you to defend Safeco because we 

really didn't think -- we didn't know at that time whethei 

or not we would provide any coverage to him 'for the accident 

O. Did you give him the letter dated in November 

of '77 which bears a copy of his signature?: 

A. Yes. 

O. Did you give him a copy of thAt? 

A. Yes. Yes, I qid. 

Q. And he signed a copy? 
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...,,, 1 A. Right. 

2 Q. And did you subsequently bring him to my office 
I 

3 A. Yes. 

4 Q. On that same day? 

5 A. ~ight. 
. 

6 Q. And was there any discussion ' I off ice in my 
I 

7 concerning the importance of this case today? 
I 

8 A. Yes .• ' l 
I 

I 

9 Q. Do recall giving him a 
I 

of the you my <?OPY 

10 }?leading in this case? 

l1 A.. Yes, I do. 

12 ~he Bill of Complaint. Do you recall whether 

1~ or not I· wrote anything on the Bill of Complkint before I 

.14 gave it to him? 

15 • A. Yes. I believe you wrote the trial date on 

16 it and what time. 

17 Q. Tpday's date? 

18 A. 
I 

Today's date at 10:00 o'clock ~ believe. 

I 

19 Was there any discussion among the three of 

.- ' 
20 us conderning the importance, the impact of this case, what 

:n this case meant? 

A.. Right. As a matter of fact you put in rather 
I 

23 layman terms that you were the bad guy and that you were 
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1 representing Safeco in the action trying to get, trying to 

2 put it so that Safeco would not have to provide coverage 

3 and you explained your position. 

He already understood that because Ed Grove I 

5 believe had explained the same thing already to him. And 

6 he knew what this· action today was about. 

7 ·Q. Did he express any lack of understanding of · 

8 what we were telling him? 

9 A. No, he didn't. 

10 Q. Up until today right now at this moment has 

11 Mr. Blakeney ever notified your company, 9otten in touch wit! 

12 your company or anyone for your company to your knowledge 

13 and told them·a notification of accident? 

A. He's never 

·.15 MR. ELLIS: If Your Honor, please, the witness 

16 has stated that back in October, 1977 that a statement was 

17 given to Crawford and Company who was acting as agent for 

18 Saf~co at that time concerning the accident. 

19 MR. BROWN: Well, that was not a.notification 

20 of the accident~ ~hat was a -- I'm not trying to mischar-

:!1 acterize that but 

22 MR. ELLIS: Well, the witness has testified 

23 that he --
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' 
1 MR. BROWN: I'll rephrase the qhcstion. 

2 THE COURT: Rephrase the question. 
I 

3 BY MR. BROWN: 

4 Has Mr. Blakeney initiated any bontact with 

5 your company or to your knowledge anyone on b~half of your 

6 company to report an accident up until today,· that is the 

1 accident of January 27th? 

8 A. 
I 

Other than going into Ed Grove's office that 
I 
I 

9 one time. He responded to the letter. He's ~ever called 
I 

10 our office for any reason or come into the office. 

11 

12 

14 

15 
• 

16 A. 

17 

18 A. 

19 

MR. BROWN: I have no further questions. 

THE COURT: Cross examine. 

EXAMINATION ON BEHALF OF LIBERTY MUTUAL: 

BY MR. ELLIS: 

I 
I 

I 
I'm sorry, rrve forgotten your;last name? 

Naylor. 
\ 

It's Jim Naylor? 

Right. 

Mr. Naylor you indicated at the beginning of 
I 
1 
1 

20 your testimony that the first notification of this accident 

I 

~1 was on a memorandum in your file dated May 18, 1977, is that 

:22 correct? 

:23 A. That's true. 
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1 

2 

a 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

H 

~5 

l6 

17 

18 

19 

20 

!:!t 

2" 
' -
2:1 

,.,,..,. 

Q. As a matter of fact didn't the agent send over 

a memorandum dated March 19, 1977 in which he enclosed a · 

copy of Mr. Gild's letter 

A. Well 

O --making notice of the claim and report of .the 

accident? 

A. That's his date there. We didn't have any 

record of that accident until May 18th. 

MR. BROWN: We don't contest Your Honor that 

we are bound if you will by the notice to the agent. And 

that date is 

THE COURT: That is Mr. Johnson's form? 

MR. BROWN: Yes, March 19 I think we've got to 

buy· that by our own testimony. His testimony was that Safec<•'s 

·~wn file doesn't show notice until later but we're not 

contesting the earlier date. 

THE COURT: The Court will accept that March 

date then as the notification date. 

MR. ELLIS:. And can we stipulate that the 

company receiveJ Exhibit number two? 

MR. :i3ROWN: We have no way of knowing that 

fhe company receiv~d that at an~ time before
0

May 18. We 

feel that because of the circumstances we cannot take the 

AUDREY J. RUDIGER REPORTING SERVICE 
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1 

2 

:l 

4 

5 

(i 

7 

8 

9 

10 

11 

12 _., 

rn 

H 

15 

}() 

17 

18 

]!) 

20 

21 

22 

'23 
,...,-

position that we did not technically have notice of the 

accident as of the date of that letter but the Safeco file 

shows not an earlier receipt date so I can't stipulate to 

that. 

BY MR. ELLIS: 

~ Now the memorandum. of March 19, 1977 indicates 

that not only was the letter attached from Mr. Gild notifyinc 

the agent of the accident but also that the insured had not 

filed an accident report, is that correct? 

MR. BROWN: That's not what the witness 

testified to, Your Honor. The witness tcstifi~d, if I under· 

stood him correctly, Mr. Johnson, that that letter says that 

no accident ~eport is attached to the letter that's going to 

Safeco. 

... MR. ELLIS: I'm sorry. All right. 

BY MR. ELLIS: 

~ But at least at the time that the company woulc 

have_ received either the March 19th memo from the agent or 

~he April 29th memo from the agent it was clear at·that time 

·that the insured had not supposedly at least according to 

the correspondence, the insured had riot notified the agent o 

the accident or notified the company, is that correct? 

~ When we first got notice, yes. 
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1 Q. Well, I'm talking about even iri accordance witt 

2 Let me see one thing in here. In going through this file 

3 during the luncheon reces~ I noticed a copy of one of those 

4 two memorandums in the file. 

5 MR. BROWN: The April one is in, the file. 

6 MR. ELLIS: All right. We'll stipulate that 

7 the -- Counsel, can we stipulate rather than ·go through the 

8 entire file again that the memorandum Exhibit number four 

9 is contained in the file brought here today by Mr. Naylor? 

10 MR. BROWN: Can I see that list of the exhibit~? 

11 Yes, that is in the Safeco file. 

12 BY MR. ·ELLIS: 

Now if the, that report was in the file would 

14 you agree Mr. Naylor that back shortly after at least April 

15 29th Safeco, not counting the agent, just Safeco itself was 
4 

16 aware of the fact that there had not only been an accident 

17 

18 

19 

20 

21 

.,., _ _. 

23 

but there was nothing to indicate that the insured had filed 

an accident report? 

k If we had received it, yes, at that time. 

Q. Well, it was in your file. I assume you 

received it. 

~ I thought you asked me if we had received it 

on or about April 29th; 
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l 0. Right. 

2 A. And ·all I cun testify to is what is in here ·and 

3 according to the file we didn't get anything until May 18th. 

4 0. Just to clarify this one point it's stipulated 

,5 with counsel that the memorandum Exhibit number four --

6 

7 

8 

9 

10 

11 

12 

l:.l 

14 I 

15 

16 

17 

18 

1!) 

20 

!.! 1 

22 

2:1 

A. Is in 

0. --was part of your file? 

A. Right. But we don't know if we received it 

We wouldn't have received it before May 18th is all I'm 

saying. 

O. Now this file has been torn apart, has it not 

on several occasions? 

A. That's right. We had to recopy it twice. 

Q. And in the process of recopying it isn't it 

~ossible that this notification of accident sent by the agen1 

to the company dated April 29th may have been the first 

document in the file? 

A. No, it isn't. 

~ Why is that not possible? 

A. Because we start every file with these blue 

accord forms they're called, it's named accord form up at th1~ 

top and they're dated -- We take everything When a claim 

comes in.we- fill out one of these forms and the date it's 
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2 

received. 

Now in your file contrary to the testimony of 
I 

3 Hr. Johnson I fail to see a OMV report which .was submitted --

4 Oh, unless this is it right here. Is this the accident 

·5 report that was submitted by 

6 A. Yes, that's 
I 

7 Q. 
I 

--the memorandum of April 29th? 

8 A. Right. 

Q. And the first time that Safeco' sent out a letter 

10 on the form of either a reservation of rights or denial of 

11 coverage or notification of possible denial bf coverage was 

12 June 16th, is that correct? 

l:l A. That.' s right. 

14 Q. You referred to a, quote, previous file, un-

' 15 quote. What did you have in mind when you -~ 
4 

16 A. I was simply reading from a meko written from 
I 

17 Dave Evans in which he referred to a previou~ file apparentl: 
I 

18 that they had in the office or knew about to try and get a 

couple of kriown addresses on Mr. Blakeney. 19 Or that was my 
I 

20 assumption. I -- • I 

21 Now is it possible that the notification of 

22 accident sent b7 Johnson on March 19th, '77 ,to the company 

~ got misplaced and put in that other file? 

!.-~···~-·-·-------------------------'------------' 
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l A No. 

2 Did you look at the other file before corning 

here today? 

4 A. No, I didn't. 

5 Well, what -- You don't dispute the fact that 

6 either one of these memorandums reached the company, do you? 

7 A. No, I don't .. 

8 Is it possible that they may have gone to 

9 someplace other than your off ice? 

Yes. I don't know where he sent it td. 

:11 So the fact that they're not in your file, 

at least the March 19th letter, you're not suggesting that 

13 the company didn't get it --

14 A. No, I'm just saying that --

15 .. --within a couple of days after? 

:rn A. The company as far as I'm concerned never 

17 received it a couple of days later. 

18 Q. You mean it's not in your file? 

19 Right. I --

20 But you're not implying that they didD't get 

;:.n it? 

23 

No, I just, you know, we're the only claims 

office that, you know, in the area or the closest one to 

-----···-··--- ·---
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1 them. 

2 

3 

5 

6 

7 

8 

Q. 

I 
I 

NOW1. when was the plaintiff's attorney first 

notified of the decision of Safeco to procee4 under some 

reservation of rights? 

A. 

the file. 

A. 

I 
I 

It would have been on May lBthjaccording to 

.. Would you show me that? 

Sure. Now this is a phone call. There was, I 
I 

9 believe, a written letter in here. 

When did the written letter go, out? 

A. On July 28th. 
I 
I 
I 

G Now when is that phone call that you have 

reference to? 

Gild on May 18th, of course, there's no disptite about the 
I 
I 

fact that the company knew the insured had n,ot notified the 

agent,. is that ciorrect? 

A. I -- Th~t's tough for me 

wasn't on the file at the time. 

i 

I 

to·a~sume because I 
I 
I 

G Well, that's what the file would appear to show?. 
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1 _,. 
I) .., 

3 

4 

5 

'6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

:n 

22 

2:3 -

A Right. Okay. 

D The first time -- And that telephone conver-

sation indicated that the company might or might not insure, 

isn't that correct? It didn't say it wasn't going to insure, 

it just said it might or might not? 

A That's right. 

~ And the first written notification then to 

Mr. Gild would h~ve been I think you said on July 28th, 1977, 

is that correct? 

A Right. 

~ Is that when you sent·him a copy of the 

correspondence· that had been dated June 16th, 1977? 

A I don't know if a copy of it was sent. 

~ Well, what does the letter show? 

4 Yes, attached is a copy of the reservation 

of rights letter. 

~ A~d according to your file that is the first 

time that Mr. Gild had been notified that you had already 

sent out a reservation of rights letter dated June 16th, is 

that correct? 

To my knowledge, right. 

Now you received a copy of the suit papers 

and sent them over to Mr. Grove for answer, is that right? 
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._,. i . A That 1-s correct . 

2 When Mr. Blakeney was sued? 

A. Right. 

Did Mr. Grove "file a Motion to Quash the suit 

5 p~pers on the grounds that it did not appear ~hat the suit 

6 papers filed had ever reached nor were designed to reach 

7 Mr. Blakeney regarding notice of the suit? 

!8 A. I don't know what his motion was. 

i9 Well, didn 1 t he send you copies of his 

10 pleadings? 

11 He might have; I'm just not familiar with them. 

12 You're ·not familiar with them?. When did you 

take over this case? 

14 A. A year and one-half ago. Just I guess a li ttlE 

15 ~it after they would have filed suit. 

i6 Q. Well, you were aware of the fa<?t, were you not, 

17 that Mr. Grove was going to file a Motion to Quash the · 

18 service of process on the grounds that Mr. Blakeney had neveJ 

19 received them and they were not -- the manner in which they 

20 were filed they were not designed to have been received by 

21 him? Weren't you aware of that, sir? 

A. I knew he wanted to file a Motion to Quash. 

23 He never told me exactly what reasons they were for. I'm 
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1 sure he might have but --

'2 Did Mr. Grove thereafter advise you that he ha< 

3 appeared before the Court and the Court considered that 

Mr. Blakeney was a nonresident and therefore service against 

5 the Division of Motor Vehicles was valid service? 

~ Well, I know his Motion to Quash was denied 

~ but again I don't know exactly. 

8 Well, I show you this Order and ask if you've 

9 ever seen that; it's a copy of an Order. 

10 ~ I can't state whether or not I actually ever 
I 

11 saw that. I don't see any reason why I wouldn't have but 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:J 

MR. ELLIS: Counsel, I wonder if we could 

stipulate that this was the Order that was sent. At least 

it was the copy that was provided to me. 

4 MR. BROWN: Your Honor, I don't want to be 

difficult. I've never seen this and it's Law No. 40978 in 

this court. Sometimes judges make changes in propos~d 

Orders and this is not a certified copy. It's Judge Morris' 

and I don't know how often he makes changes but it'd be a ve. y 

. 
simple matter to get that file and see whether that is the 

Order. 

I haven't seen the Order and so I can't 

stipulate that that's the Order that was entered. But we ca,1 

·-----------------------·-·---·-·----------------------l 
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1 certainly get the file and whatever the Order is, if that's 

2 it I' 11 certainly stipulate. 

MR. ELLIS: All right. Fine. 

4 BY MR. ELLIS: 

. :; 
Now after the judg~ made his ruling that the 

6 seivice was proper upon Mr. Blak~ney in the liability case 

7 pending he, Mr. Grove then filed an answer and proceeded to 

8 defend, is that correct? Defend the case. 

Yes, I believe so. I --

10 Q. Now has it ever been brought tci your attention 

11 that there were any witnesses to this accident that are no 

12 longer available or that you cannot locate because of the 

J:l delay a:nd passage of time? 

]4 A. Wait a minute. What exactly i~ your question 

15 igain? 

16 My question is, has it ever become known to 

17 the c·ompany .that if you had received notice of this accident 

18 earlier than when you did that you could have done something 

19 that say would have revealed a witness who is now no longer 

20 available? 

:! 1 Well, when Mr. Blakeney finally gave me a 

22 statement, when he gave me a statement he told me that there 

23 w~s another man at the dump but he wouldn't ~ave been 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

qualified as a witness I don't believe. 

Q. Did he --

I 
I 

I 
I don't 

A Mr. Blakeney couldn't tell us1whether or not 

he saw the accident. He knew there was somebody else at the 
I 

dump. i 
I 
I 

Q. But he had no idea who he was? 

A. No. 

Q. So even if you had talked to Mr. Blakeney 
I 

I 
shortl¥ after you don't know what would have resulted from 

that discussion with him? 

No, I don't know what would have gone on. . I 
A 

or even that he would have witnessed the .acci-

rn • dent or saw any part of it? I 

14 

15 

16 

17 

18 

l!) 

20 

:n 

23 

A. 

4 

No, Mr. Blakeney didn't know lo. 
I 

I 
Is there anything that you ca~ think of since 

I 
I 

I 

you first· became aware of this case that ha~ adversely 

affected Safeco's position regarding the de~ense of this 

case based on any late notice to the compant? 

A Besides late notice, you're alking me? Hell-~ 
. . I 

I 
Q. If you allege that there's late notice has the 

' 
I 
I 

company's position been prejudiced or has the company been 

I 
~aversely affected by the notice? 

A Well, that's a little tough. We never had 

'-~-·-·-··--------------------------'-----'------------l 
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1 We never really checked into this witness thing. We don't 

2 know how if the thing, if it had been reported initially 

3 to us if we would have been able to locate a witness. 

Well, now did you in response to that infer-

5 mation when you got the word from Mr. Blakeney that there· 

G might have been somebody over at the dump, thereafter did 

7 you make any attempt or did any of your adjusters make any 

, 8 attempt to go to the dump area to talk to anybody co~nected 

9 with the dump as to whether or not, whether. there were any 

10 witnesses to the accident? 

11 A. No. It was so long after the accident I 

12 didn't . 

Q. Well, you talked to him in October of 1977, 

14 you secured a statement did you not? Or at least Crawford 

15 and Company did with reference to the accident, is that righ ? 
4 

16 A. That's right. 

17 And in October of '77 there was no attempt 

18 made at that time to go back to the dump area to talk to· 

19 any employees who .. 1ight .have been working there to see if 

20 they knew anything about this accident? 

:.?l A. That's right. 

.,., _.., Q. Okay. Any other areas that you can think of 

23 whereby the problem of what you considered to be a late noti•"e 
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1 or the late notice to the company, how that has adversely 

2 affected Safeco? · 

A. Well, we never had an opportunity to talk to 

4 the people in the other car. 

5 Q. You mean for settlement purposes? 

6 A. For any reason. Just to ~- Just even to 

7 investigate how the accident itself ·c)ccurred. 

8 Q.. Now if I advised you, sir, that the plaintiffs 

9 in the other car were represented by Mr. Gild no later than 

10 January 31, four days after the accident, would that alter 

11 your opinion? 

12 A. Not necessarily. If the claim was reported 

13 right away, generally, we have a rule to try and make a 

14 ~usiness hour contact. 

15 You mean. reported right away, you mean on the .. 
16 very day of the accident? 

17 A. The very day, right. 

18 Q. But it's not unusual for Safeco to receive 

19 notices. after a one day period, is it? 

::w A. Oh, I wouldn't say it's unusual, no. · 

21 Q. No. In fact, it's perhaps the most common 

2~ thing that notices don't come into the company until --

A. Yes. 
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1 --well after -- I don't mean -- Well,· we' re 

.2 using a question of semantics now. But you rarely get a. 

3 notice of an accident on the same day it occurs? 

4 A. Yes, it depends on the people involved. 

5 Q. But that's a rare situation where you would 

6 £ind out on the same day the accident occurred? 

7 A. I wouldn't call it rare. ·I'd say less than 

8 average but I wouldn't say r~re. 

9 

:10 

11 

12 

Ia 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

~ Anything else where -- You say you might have een 

able to talk to the people but you're not sure about that. 

Anythi1.g else? 

A. Maybe ~ scene investigation. I don't know if 

that would have revealed anything. 

~ Well, did you talk -- By the way, has -- does 

your file reflect whether any adjuster or representative of 
4 

the company ever personally talked to the police off~cer 

about· this case? 

A. No, it doesn't reflect it. 

~ Well, your file would reflect it, would it not 

if an adjuster ~ent out to talk to the police officer about 

the investigation and what he found and what the in.juries 

w~re, et ~etera, that would appear in your file, is that 

right? 
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1 A. Right, it should have been in there somewhere. 

;2 So even after the company got the accident 

.3 report, the OMV report in May, there was no effort evidentalJ y 

4 by any of the adjusters to go out and interview the officer 

·5 or make an investigation and talk with him? 

6 A. No, we didn't see anything in the police 

7 report that we felt was conflicting. 

8 Now you received a statement also from the 

9 insured on January the 10th, 1978 --

lO A. '79. I'm sorry. That.'s dated wrong. That 

11 was just two weeks ago, two or· three weeks ago. · 

12 ~ see. And in that statement ~- That was from · 

1:J Mr. Blakeney? 

A. Right .. 

15 In that statement he advised the company 
4 

16 MR. BROWN: Yo 1.lr Honor, excuse me but I 

17 object to that statement on this grounds. That statement, 

18 what M~. Ellis is attempting to do is to get Mr. Blakeney's 

19 side of the story as to why he didn't give notice or as to 

20 what notice he claims he ·gave before the Court. 

~I Mr. Blakeney.-- That statement relates solely 

2~. to the question of notice. If Mr. Blakeney was here he coul<~ 

23 testify but that statement of what Mr. Blakeney told Mi. 
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1 Naylor ~s rank hearsay as to any evidence introduced by the 

2 truth of what it says. 

3 And the fact that Mr. Blakeney told Mr. Naylor 

4 something about the insurance coverage question is stipulatec . 

5 They talked about it. But what Mr. Blakeney claims is not 

6 in evidence until Mr. Ellis prod~ces Mr. Blakeney here to 

r tell the Court what his position is. 

8 And to try to get Mr. Blakeriey's position in 

9 ~y virtue of a statement he gave to Mr. Naylor, not under 

10 oath, talking to an insurance adjuster in the context of 
.. 

11 trying to protect himself, if you will, having been told by 

~ me, having been told"by Mr. Grove about all these bad things 

l:J that were going to happen to him I think would be highly 

14 piejudicial and totally inadmissible. 

15 .. MR. ELLIS: Your Honor, Mr. Blakeney is a 

. 16 party defendant to this s~it but he's not my client. Now, 

17 

18 

: 19 

20 

: :.?1 

22 

2a 

I think anything another party defendant says in the way 

. 
of an admission, an admission ·of adverse party -- and we are 

not on the same side of the" fence here, so to speak. 

I mean we may have some mutual interests but 

certainly I don't represent him and our .interests are not 
. 
coincidental to e~ch other. And therefore, any hearsay 

statement made by such a party defendant I think I can use 
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' 
i ih my own case. 

2 
I THE COURT: Without subject to cross exarnin·a tic n? 

a MR. ELLIS: Yes, ·sir. 

THE COURT: What's your authority for that? 

MR. ELLIS: Admission of adverse party, Your 

Honor, which is one of the excep~ions to the· hea·r·say rule. 

'7 MR. BROWN: It has to be an admission against 

8 interest, if the Court Please, even to get to that, to rise 

9 to that level and this certainly isn't an admission against 

10 interest. 

11 MR. ELLIS: There are two admissions that we 

12 talked about if I remember my evidence days· correctly. 

1~ One is an admission against interest when a third party 

~4 not a party to the suit makes a stat~ment which is against 

15 his interest that statement is admissible. 
4 

lG Now, that distingui~hes that from an. admission 

17 of adverse party who is a party to· the· suit and. I don't 

18 believe there the statement has to be necessarily against 

19 his interest. It's just a statement and admission of adversi 

20 party. 

MR. BROWN: It isn't an admission; it's an 

. 
'.!~ exculpatory attempt. 

THE COURT: In the Law of Evidence by Charles 
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' ti E. Trent they distinguish the party admissions as well as th 

2 extrajudicial statement by·a party to the proceeding and it 

R seems like both of them are to be admitted but one of them, 

• the party admissions rule affords evidence of a most 

5 s~tisfactory nature and may furnish the strongest most con-

6 vincing evidence of the truth. 

7 So that is a --

8 MR. BROWN: It certainly isn't admissible 

9 -against another party in the case, Your Honor. 

10 THE COURT: The extrajudicial declarations 

11 made by a party to a litigation are admissible against that 

12 party as a party admission. 

MR. BROWN: Against that party. 

14 THE COURT: Right. 

.. MR • BROWN: But he's not introducing this 

l.G THE COURT: Are you offering this against 

17 Mr. Blakeney? 

18 MR •. BROWN: "?-against Mr. Blakeney because it' 

19 favorable to Mr. Blakeney. 

·20 MR •. ELLIS: Yes, sir. 

:.?l THE COURT: You're offering it against him? 

.22 MR. BROWN: Oh, Mr. Ellis. You can't say that 

2a with a straight face. 
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'8 

9 

10 

11 

12 
.. ..,,,, 

13 

14 

15 ' 

16 

17 

18 

19 

:?O 

:!1 

22 

2a 
. ..,,,; 

MR. ELLIS: Well, Your Honor 

I MR. BROWN: You're laughing. 

MR. ELLIS: No. I know obviously whether I'm --

I mean the Court -- I wouldn't kid the Court about this. 

Obviously, I want it in for one reason. 

THE COURT: I think both of them would be 

admissions against that individual that made the admission 

only, not against someone else. 

MR. ELLIS: All right. For that reason I 

would -- Only for that reason I will ask the Court 

THE COURT: An admission can only be admitted 

against the party making the ad~ission. 

MR. ELLIS: Right. 

THE COURT: So.if you're offering it against 

Mr. Blakeney then the Court would only receive· it in that 
4 

area and not for any other purpose. 

MR. ELLIS: Well, I don't know how the --

THE COURT: I mean I don't know what the 

statement is so the Court can't 

M~. BROWN: Well, the statement, very frankly 

we'ye alluded to it·, the statement says he did give notice, 

all right. So that certainly isn't anything that's against 

Mr. Blakeney's interest. 
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THE COURT: Well, we don't have a jury and 

Court can disregard it if it is not against the interest 

Mr. Blakeney. 

MR. ELLIS: Well, then, Your Honor, I would 

ask that the document be marked as an exhibit, Defendant's 

Exhibit number one. I would consider moving for its 

admission. 

MR. BROh'N: Note my objection on the further 

grounds that Mr. Blakeney is in default and doesn't have any 

right even to appear in this case. He has no --

TH& COURT: The Court has admitted it under 

the admission section as an exception to the hearsay rule 

if it is an admission against Mr. Blakeney. If it is not 

then the Court will disregard it. 

4 

BY MR. ELLIS: 

(The document referred to above 
was marked Defendant's Exhibit 
No. 1 for identification and wa~ 
received in evidence.) 

~ Now based on your recollection of the statemen1 

and I didn't see the statement in your file but the statemen1 

that Mr. Blakeney made in October of 1977 to Crawford and 

Company did you learn anything more about the accident that 

you already hadn't picked up from the information contained 
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,.,.... l 

4 

8 

9 

10 

il 

12 

13 

il5 

1G 

17 

18 

19 

20 

:! 1 

22 

23 
·~ 

i 
I 
I 
I 
I 
I 

on·the suit report, basically? Not the sui t 1 report the --

MR. BROWN: May I show a copy o:f the report to 
I 

the witness, Your Honor'? 
, I 

I 

I 

. 'MR. ELLIS: Not the suit 
. i 

report, but the accider 

report. ) 

I 

MR. BROWN: May I ~how the witness a copy of 
I 
' the document he's being cross • I examined about? 

I 
THE COURT:· If he needs it? 

I 

THE WITNESS: Yes. I 1 rn really lnot familiar 

with it. I don't·remember. In the police I 
does it report 

I 

state that he says that Blakeney was a witness to the acci-

dent, the police officer? 

MR. ELLIS: No. 
I 

BY MR. ELLIS: I 
1· 

.. Q. It names him as a party. 

A. What? 

Q. It names him as the owner. 
I 
i 

J\. Oh. Yes, in there Mr. Blakeney states that 

h the Other vehicle would have been speeding or whatever. 
e, . I 

That's the only thing. I 
Q. \-Jell, was there.anything diffe~ent that your 

did in handling this case after I. Blakeney's company receiving 
. I 

version of the accident as opposed to before, based on the 
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information you had before? 

A. If we did anything diff~rent? I 
! 

Yes. Based on the statement that you eventual y 

4 secured from Blakeney did you handle the case any dif ferentl 

5 than you had been handling it 

6 A. Wel1, we wanted to get .more information out of 

7 him but we didn·'t essentially do anything that much differen ly. 

8 

9 any --

10 A. 

11 

And your position in the case·didn't change 
I 

No. 

I 
I 
I 

--regarding the evaluation of :either liability 

12 or medicals or .whatever? 

14 

15 

16 

17 

18 

19 

20 

A. No. 

Now there's something in your file, sir, about 

this Terry Avenue. • Is that where Crawford and Company 
I -

A. I believe -- I think there on; that first or 
I 

second page it says Terry, doesn't it? I. 

Q. Yes. 

A. Somewhere there. 

i 
i 

I 

' 
Now this was the first time abcording to your 

I 
I 

21 information in the file that the 2402 Terry1 Avenue appeared, 
I 

22 ls that correct? 
j 

23 A. aigh~, before we were writinglTerrett Avenue .. 
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.,..,, 1 Now, all of the correspondence prior to Octobe 

2 of 1977 was Terrett, is that correct? 

A. That's right. Right. 

4 Now the letter that you sent to Mr. Blakeney on 

5 December 15, 1978 a copy of that was also sent to Terry 

6 Avenue, was it not? 

·7 A. Yes, I believe that was Terry, right. 

8 And within four days or at least your file 

9 indicates that on December the 19th Mr .. Blakeney called Ed 

10 Grove and showed up at his office as a matter of fact, withiH 

11 four days after that letter went out? 

12 A. Right. 

0. Is that correct? 

A. Right. 

Q. And he was very cooperative wli.th Mr. Grove 
4 

15 

16 as far as you know? 

17 A. Yes. That's what Ed Grove said. He was 

M very cooperative. 

0. And since that time he's been in to see you 

20 in your off ice? 

:.n A. 

22 

23 A. 

No. 

Oh, he h~sn't. Where did you meet with him? 

I met with him -- Apparently ~hen he met with. 

AUDREY J. RUDIGER REPORTING SERVICE ' 
CERTIFIED VERBATIM REPORTERS 

30:19 CHAIN BPIOGE ROAD 

FAIRrA~. VIHCINIA 22030 

591 ·31 J6 

/I'/ 



. ..,, 

__,. 

,,.; 

l 
I 
f 

l Ed Grove they had to answer interrogatories at the time that 
I 

2 were outstanding. And they sat down and drew them up and 

!l then he was going to have them typed up and he wanted Mr. 

4 Blakeney back in his off ice. 

'5 That was on the 10th, the day of that signed 

6 report. 

' 
7 The 10th of January? 

8 A Right. 

9 So he came back in on that day and signed 

10 interrogatories? 

ill A Right and Ed Grove had called me beforehand anc 

1 'l .. said Mr. Blak~ney's doming in: if you want to meet him he 

l:J said he'd be hera and he was. 

]4 ~ And he was also cooperative in going over to 

,15 ¥ee Mr. Brown? 

16 ~ That's right. I put him in my car and we drovE 

17 

18 

19 

~o 

:.!1 

~2 

23 

over ·here together. 

~ That was on the 10th, was it? 

k Right, it was all done on the 10th. 

~ Old any of the letters that you sent out appea: 

to have reached Mr. Blakeney except f)r that series you serit 

out on the 15th of December? 

k No. 
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• 

l 

2 

Q. With reference to the suit tha~ was filed 

against him, Mr. Blakeney, as far as you knoL, timely answer 
I 

3 were filed or at least timely objections or ~·lotions to Quas·h 
I 

4 were filed and heard in accordance with the normal time 

5 procedure? 

6 A. I believe so. I really kind 

7 to Ed Grove and he handled everything and 

8 incur any particular problem. 

I 

I 

I 
J 

of threw the ball 

I 

didn't 
I 

l 
seem to 

9 ~ Did you ever ask the Crawford ~nd Company to 

I 
10 ever go back out again after October of 1977. to attempt to 

11 locate Mr. Blakeney? 

12 A. No . 

13 Q. Finally, if I can take just a very quick look 

14 at the file and I think :that might be it. 

l~ A. Sure. .. 
Hi MR. ELLIS: I have nothing else, Your Honor. 

17 THE 

18 MR. 

19 THE 

20 MR. 

21 THE 

2~ 

23 MR. 

I 

COURT: Mr. Gild. I 
I 

GILD: I have no questions. 

COURT: Redirect. I 
I 

BROWN: No questions, Your 

COURT: You may step downl 
! 

(Witness 

BROWN: Mr. Gorney. I 
I 

AUDREY J. RUDIGER REPORTING SERVICE 
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Whereupon 

JAMES GORNEY 

a witness, was called for examination b~ counsel for Safeco, 

and, after having been duly sworn, was examined and testifiec 

as follows: 

EXAMINATION ON BEHALF OF SAFECO: 

BY. MR. BROWN: 

Mr. Gorney would you state your name? 

A. James Gorney. 

By whom are you employed? 

A. Crawford· and Company. 

Were yo·u so employed in October, November, 

December of 1977? 

A. Yes, sir. 

• Q. What is your job and was then your job at. 

Crawford and Comj?any? 

A. I 'rn a claims adjuster. 

Q. Did you receive an assignment from Safeco 

Insurance Company with regard to a man named Joe Roy Blakene~ 

A. 

Q. 

A. 

1977. 

Yes, sir. 

When did that assignment come 

Okay. That was called in to 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATIM REPORTERS 
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FAIRFAX, VIRGINIA 22030 

591·3136 
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' I 
I 
I 

ll What was the assignment? 

2 A. Our as~ignment was to locate Mr. Blakeney, · 

3 get a signed statement from him regarding the accident of 

4 January 27th, 1977 .. 

5 O. Were ~ou given the names of cl~imants, injured 

16 parties in that accident? 

'7 A. No, sir. 

18 O. Were you given any information 'about injuries 

9 at all in the accident? 

10 A. 

11 0. 

l~ A. 

1!3 Q. 

14 A. 

15 at was 2402 
4 

16 Q. 

17 A. 

i8 Q. 

19 A. 

20 Avenue. 

21 Q. 

. 22 A • 

23 Q. 

No, sir, none. 

Did you attempt to contact Mr. Blakeney? 

Yes,. sir, I did. 

What· addresses did you have for Mr. Blakeney? 

The address that I first tried to locate him 

Terrett Avenue in Alexandria. 

How do you spell Terrett? 

T-e-r-r-e-t (spelling). 

Where is that? 

That's located right off of .Mot.mt Vernon 

Is it in Alexandria proper? 

Yes, 

And 

sir. 

what is it? Is it a house 

AUDREY J, RUDIGER REPORTING SERVICE 
CERflFIEO VERBATIM ilEPORTERS 
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7 
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9 

10 

11 

12 ,.,.., 

13 

14 

15 

16 

17 

18 

19 

20 

'~l 

. ,., _.., 

23 

A. Yes, it's a hot!se, a private residence. 

~ Did you ascertain who lived there? 

A. Okay. When I went to that residence on 

October 7th at approximately 4:30 p.m. I asked for Mr. 

Blakeney and the woman there said that he was no longer 

living at that Terrett Avenue address and he was living at 

130 Williams Street in Alexandria. 

·~ Did the woman indicate that he ever had been 

at the Terrett Avenue address? 

A. I got the impression that she had known him 

and he had i·i ved there . 

D Then w~at further efforts did you make·£o 

loca t.e him? 

A. Okay. She did not have a telephone number 

ft which I could reach him so on October 10th at approxi-

mately 10:00 a.m. I went to that 130 Williams Street and 

there was no answer at that address. 

And I went across the street to orie of the 

neighbors at 129 Williams Street and they had no knowledge · 

whether or not Mr. Blakeney lived there or not. And I had· 

left ~y business card with a note on the back asking Mr. 

Blakeney to call me regarding this accident . 

D Did you eventually make contact with him and · 

AUDREY J. RUDIGER AEPORTING SERVICE 
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1 take a statement from him? 

2 A. Yes, sir, I did. 

3 0. When did you take that statement? 

4 A. I met with him on October 19th, 1977. 

5 0. Where physically were you when you met with 

6 him? 

A. 

0. 

A. 

Q. 

11 and tell me if it'$ a copy, although be it not a very good 

12 copy, of the statement? 

13 A. Yes, that's just a copy of the same statement 

14 I have. 

15 .. Now up at the top of that statement in the 

16 very first few words Mr. Blakeney is recorded -- Incidentall·,, 

17 did you write tjlat yourself? 

Yes, that's my handwriting. 

19 0.. And Mr. Blakeney is recorded living at 2402 

·20 Terry, T-e-r-r-y (spelling) Avenue. 

21 

22 

23 A. 

Yes, sir. 

Do you see that? 

Right. 

AUDREY J. RUDIGER REPORTING SERVICE 
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1 Is there a Terry Avenue? 

2 A. Not as far as I know. The only reason I think 

3 there may be the difference between Terry and Terrett is 

4 perhaps because of his pronunciation. 

5 And did he sign the statement? 

6 A. Yes, sir. He sign~d each page individually 

7 after he had read the statement. 

8 ?-1R. BROWN: ·1 have no further questions, Your 

9 Honor. 

10 THE.COURT: Cross examine. 

EXANINATION ON BEHALF OF LIBERTY MU'l'UAL: 

BY MR. 'ELLIS: 

Did you .have any conversations· with l1r. BlakenEy 

or not he had notified his agent about the 

r can't recall whether I did discuss that with 

Did you advise Mr. Blakeney that you were 

19 there on behalf of Safeco, his insurance company? 

:?O A. 

21 Q. 

2~ you secured 

23 A. 

Yes·, I did. 

Did you leave him any instructions 

the statement? 

I left him a copy of the statement 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERBATlr.I REPORTERS 

3959 CHAIN BRIDGE ROAD 

FAIRFAX. VlllGINIA 22030 
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i him what our limited assignment w~s, was to get a statement 

2 from him regarding the facts and that I would turn it over 

3 to Safeco and they would contact him any further regarding 

4 this. 

5 Q. You didn't tell him that it was necessary for 

6 him to call Safeco or call the agent or anything of that 

1 sort? 

8 A. No, sir. 

Q. Was Mr. Blakeney cooperative when you talked 

10 to him? 

11 A. When I spoke with him, yes. I had quite a 

]:! difficult time £inding him. I had to leave several messages 

ru at his residence and I also dropped letters at the 130 

1:4 Williams Street address. 

4 
But when you and he met -- By the way, this 

1:6 was on what day? 

17 1\. October 19th, '77. 

~8 Q. The first assignment had been given to Crawfor 

19 and Company when? 

20 A. Cctober 6th. 

21 Q. So within 13 days after receipt of t~e assign-

~~ ment you were sitting down talking with him about the case 

23 and securing all the facts of the accident from him? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIFIED VERR ... TIM REPORTERS 
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1 A. Right. 

2 Q. Was he cooperative in providing this informaticn 

a to you? 

I 

4 A. Very much so. 

MR. ELLIS: I have nothing further, Your Honor 

6 THE COURT: Mr. Gild. 

EXAMINATION ON ·.BEHALF OF HILTONS AND BLAKENEY: 

BY MR. GILD: 

9 Mr. Gorney, when you spoke to Mr. Blakeney did 

1~ he show any knowledge that his insurance company was trying 

11 to reach him? 

I 

12 A. I can't recall ever having discussed that with 

1~ him. 

14 Did he indicate ani knowledge that, or aware-

15 ness that there was correspondence directed to him about the 
4 

16 accident? 

1'1 A. None other than mine that ~ know of. He didn' 

~ discuss that; just the letters that I had written to him. 

19 And what address did he receive -- at what 

20 address did he receive correspondence from you? 

:.n A. I sent it to the Williams Street address, 130 

12 Williams Street. 

23 Did he indicate that he was living there? 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTIF
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1 A. Well, when I took the statement he still gave 

2 me the address, 2402 -- I said Terry Avenue in the statement. 

a Q. Green Street? 

4 A. I'm sorry. 

5 Q. 2402 what, Green Street? 

6 A. No, Terry Avenue. 

7 Q. I'm sorry. 

8 A. Terry Avenue and I assumed it was Terrett but 

9 I just misunderstood him. But he told me that he was living 

·10 at the 2402 Terrett Avenue address. 

11 Did he indicate why it was that you were able 

12 to reach him at Williams Street but not at Terry, Terrett? 

13 A. No. No, .he didn't. 

Q. Do you have a better copy of that report than 

15 1he one that was 

16 A. Of the statement? 

17 Q. Yes. Yes, that's right. 

18 A. Yes. 

19 Q. May I take a look at it, please? This is in 

20 your handwriting as opposed to his? 

:n A. Yes, it is. 

o. His statement to you was that he was standing 

;~ right by the car at the time of the accident? 

------··------------------------------~----' 

AUDREY J. RUDIGER REPORTING SERVICE 
CERTll'IEO VERBATIM flEPORrERS 
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I 

1:1 

I 
A Right, by the truck. 

'li -I 
MR .. GILD: No further questions. 

3 

i 

MR. BROWN: I have no further questions of 

-11 this witness. 

5 THE COURT: May the witness be excused? 

6 MR. ELLIS: Your Hqnor, may I ask just one 

71 question? 

~ FURTHER EXAMINATION ON BEHALF OF LIBERTY MUTUAI : 

~ BY MR. ELLIS: 

1q I gather, sir, that when you made contact at 
' 

11 the 130 Williams Street address he responded to that? 

12 A. Right. · 

13 He called you in response to either a letter 

14 or card that you left or something like that? 

15 
4 

r can't recall if he called me but I did not 

16 have any phone number at that 130 Williams Street address 

17 so I assume he called me to set up the appointment but I 

18 can't recall . a specific phone call. 

1~ But you didn't have to go out and chase him 

20 down and go over -- I mean 

:.!l A. 

A. 

No. 

--you didn't just stumble across him? 

No, we did have an agreed appointmertt at a 

AUDREY J, RUDIGER REPORTING SERVICE 
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3 

.. 
1 P R 0 C E E D I N G S : -----------
2 (The Court Reporter was sworn.) 

.) THE COURT: This is coming on on the memorandum 

4 of law filed by Mr. Ellis raising the question of Code 

5 Section 38.1-389.l of the Code, concerning notice, and it 

t) ·being an evidentiary matter, the Court was not in 

7 possession of any evidence concerning this 38.1-389.l.of 

8 the Code, and the Court could not rule on the matter on 

9 a motion before the Court, so I assume that counsel has 

w I evidence. 
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rAnril 17. 1979 Transcrint. D 101~~~~~~~~~--r-

Whereupon, 

DAVID B. EVA!-IS I 

a witness, was called for examination by counsel for the 

complainant, and having been ~reviously duly sworn, was 

·examined and testified as follows: 

A. 

"" 
A. 

Q. 

A. 

Q. 

A. 

DIRECT EXAi~INATION 

BY MR. BROWN: 

Mr. Evans, will you state _your name, please? 

David B. Evans. 

And what is yvur present address? 

4702 Alcon Drive, Camp Springs, Maryland. 

And what is your occupation? 

Insurance Claims Adjuster, or rep~esentative. 

For whom now? 

Ohio Casualty Insurance Company. 

For how long have you been so employed? 

Approximately a year and a half with Ohio 

ANITA B. GLOVER 
Certified Verbatim Reporter 

10721 Joyce Drive 
Fairfax. Virginia 22030 

691-0688 
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1 Casualty. 

2 ~ In the period around January to 

3 how were you employed? 

4 A. At that point in time I was the 

5 charge of the Alexandria office for Safeco 

' 6 Company. 

juneofl977, 
.I 
I 
I 
Id. . a JUSte r in 

' 
Insurance 

I 
I 
I 

7 And do you recall actually th~ time when 

8 you left the employment of Safeco? 

9 A. Yes. I It was in August of that year that I 

: 10 

. 11 is when I went to Ohio Casualty . 

I 
would 

I 
I 

be 1977, left, the first of August of 1 I believe it 

I 

12 Q. While you were at Safeco in the capacity that 

: 13 you have mentioned, did you maintain any files? 
I 

I 
14 A. Yes, I did. 

:. 15 wt Do you have the file with you that you main-

l 16 tained? 

. 17 

. 18 

i 19 
' 

. :!O 

:!1 

i :!3 

Q. 

today? 

One of them, yes . 

Do you have the file with regardito Mr. Blakeney' 

Yes. 

Hav~ you reviewed that file prior 
I 
I 

I 

to corning here 

A. Yes, I have. I have looked through it to refres1 
I 

my me mo ry . 

ANITA B. GLOVER 
Certified Verbatim Reporter 

10721 Joyce Drive 
Fairfax. Virginia 22030 

691-0688 

I 

@r12~· 



._, 
l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

.'i• 
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.:'Ill 
12 
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15 
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19 

20 

:.!1 

22 

23 

'"' 

· Q. When did you first learn of an accident 

involving someone named Joe Roy Blakeney? 

k Well, in reviewing the documents, I find 

that on or -- well, specifically on May 19 of 1977, I 

prepared a loss report based on information that was 

received in the mail,that led us ·to believe that there was 

a claim of Mr. Blakeney. 

Q.~ Did you do anything else on May 18 with regard 

to that claim? 

~ Yes. On May 18 at the same time that I set this 

file up, I made three phone calls that day. One was in an 

attempt to find Mr. Blakeney. One was to the agent involved, 

which is how I constructed the loss report, which is in the 

file, and the third call I made was to Mr. Gild, because 

,.r7hen we received the claim, there was correspondence 

indicating that he represented the other parties in the 

matter. 

Q. And what conversation did you have with Mr. Gildr 

The conversation on that date was to advise 

Mr. Gild that I was somew~at familiar with the individual 

Blakeney, in that we had failed to communicate, or even 

reach him regarding a prior claim. 

MR. ELLIS: Objection, Your Senor, and I am 

ANITA B. GLOVER 
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' 19 

:!O 

21 

22 
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going to move to strike:thathas no materiality or relevance 

to this case. 

THE COURT: It may go to the question of notice; 

it says notice to claimant's counsel. 

MR. BROWN: You can go ahead and complete your 

answer. 

THE WITNESS: On that date I advised him that 

I was familiar with an individual by the name of, I 

believe it is Joe Roy Blakeney, and the fact that we had 

been unable to communicate with him regarding a prior 

claim. 

I advised Mr. Gild that if we continued 

to experience problems in not being able to communicate 

with Mr. Blakeney, and were not able to reach him, then 

.~there would be a coverage problem as far as his policy was 

concerned. 

BY MR. BROWN: 

~ And would you tell us what you did with regard 

to attempting to contact ~r. Blakeney at that point? 

L Well, the first thing I did is I got his old 

file out, and ! went through, and I don't recall exactly 

....,hat documents I had in the beginning, but from all 

documents that I had from this file, and from the previous 

ANITA B. GLOVER 
Certified Verbatim Reporter 
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1 file, I tried to construct a list of addresses where he 

2 might be contacted, and then later we proceeded after being 

3 unable to reach him at any telephone number that we had, 

4 proceeded to start writing him by certified mail at all 

5 known addresses. 

6 ·~ Before you made these telephone calls on 

7 May 18, that is the call to the agent, and incidentally, who 

8 is the agent that you called~ do you recall, or can you 

9 find the record of it? 

10 A. Well, it would indicate in my notes. National. 

11 I guess it was National Claim, or -- National was the name 

12 of the agency, and Johnson was the name of the agent. 

'13 Q. Before you made those calls, what information 

14 was in your file with regard to this accident? 

15 .. A. Before I made those calls? 

16 Q. Before you made those calls? 

li A. There wasn't any information up until that 

18 date. That is the date that the claim came into our 

19 office. 

20 Q. Aftar May 18, did you have any written 

21 communication with Mr. Gild, and let me hand you a letter, 

->·> ·and ask you if you can recognize it. Do you recognize 

23 that letter? 

ANITA .B. CLOVER 
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22 

23 

A. Yes. On June 16th, the date of th1e letter, I 
I 

referred to -- I referred to the conversation ~hat Mr. Gild 

and I had had on May 18 when I wrote him and ~dvised him 
I 

of the contents ·Of that letter. 

O. Is this the copy of the letter that you sent 

to Mr. Gild? 

A. Yes,· it is. 

~ And was it sent under your on or 

about June 16th? 

supervrion 

' 
I 

A. It was obviously dated June 16th when it came 
I 

out of dictation, and went to Mr. Gild at my direction. 

. I 

Honor. 

,. 

0. 

MR. BROWN: I would offer this letter, Your 

THE COURT: Any objection? 

MR. ELLIS: No objection, Your Honor. 

I 
(The document referred to above 

BY ~1R. BROWN: 

was marked ComplainaAt 1 s Exhibit 
No. 12 for identific~tion and 
admitted into evidenbe.) 

I 

And.then I will ask you if you re~ognize this 

letter? I 
I 

• 

last 

I 
I 

MR. ELLIS: What number is this, Your Honor, 
I 

ANITA B. GLOVER 
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l THE WITNESS: Yes, I do. 

2 THE COURT: This would be ComplaJ.nant's No. 12. 

3 BY MR. BROWN: 

4 Q. Will you tell the Court what that document is? 

5 THE COURT: This is already into evidence, 

6 June the 16th, 1977, letter, as No. 7 I think. It has 

7 already been entered. 

8 

9 

10 

11 

I:? 

13 

14 

15 

16 

17 

18 

19 

:?O 

:?1 

:?3 

MR. BROWN: Is that the letter to Mr. Gild 

that is already in evidence? I was under the impression 

that it was a letter to Mr. Blakeney that was in evidence, 

··and that that letter wasn't. I don't mean to duplicate 

exhibits here, but --

THE COURT: June 16, 1977, is a letter to 

Mr. Joe Roy Blakeney. So that would not be No. 7. 

MR. BROWN: At the same time this letter was ... 
then sent. That would be No. 12. 

BY MR. BROWN: 

Now, will you tell us what the letter is that 

I just showed you here? 

A. This letter is dated July 28th, 1977. It is a 

letter to Mr. Gild attaching a copy of a res•rvation of 

·..rights letter that we were attempting to have delivered 

to Mr. Blakeney, and advising him that we were cont:inuing 

ANITA B. GLOVER 
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I 

in our efforts to try and reach him. 

~ Was this letter also sent under your 

supervision on or about the time it is dated? 

k Yes, it was. 

MR. BROWN: I offer that letter, Your Honor. 

THE COURT: It will be No. 13. 

(The document referred to above 
was marked Complainant's Exhibit 
No. 13 for identification, and 
received into evidence.) 

MR. GILD: Your Honor, I am going to object, 

because I think the issue here is whether notice was given 

to me as -- with regard to a defense of non-representation, 

or responsibility. 

The letter that has been introduced as 

Complainant's No. 12 establishes that already. Anything .. 
after that, certainly is merely cumulative of what has 

already been established by No. 12. 

In other words, I don't see that it would have 

any relevancy to the issue of when was notice first given. 

THE COURT: The Court would admit it. 

BY MR. BROWN: 

Q. Mr. Evans, did you ever hear from ~r. Blakeney 

in response to any of your attempted communications to him? I -

ANITA B. GLOVER 
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l A. Not on any date did I ever h~ar from him, no. 

2 Will you tell us what transpired within your 

3 company with regard to this question of coverage of 

4 Mr. Blakeney during the period of time that you have been 

5 testifying to? 

6 A. I am sorry. Would you repeat that again. 

7 ~ Will you tell us what happened within your 

s company? That is, what decision was made, if any, 

9 concerning coverage to Mr. Blakeney during this period of 

I 10 time? 

i 11 
I 

14 

15 

16 

lj 

18 

19 

:?O 

:.!1 

->·> --

MR. ELLIS: If Your Honor please, I think I 

am going to object to the form of the question. It is much 

too broad. 

THE COURT: The Court would permit him to 

answer it within his own personal knowledge. ... 
MR. ELLIS: What decision he may have made, 

not what decision someone else may have made. 

THE WITNESS: Well, at that time I was 

operating under instructions to continue to attempt to 

contact Mr. Blakeney, and as the correspondence indicated, 

we were attempting to send, or we were sending the 

•reservation of rights letter out, not just one time only, 

:?3 to the four or five addresses we had, but I was attempting ~ 
I 

ANITA B. GLOVER 
Certified Verbatim Reoorter 

10721 Joyce Driv'e 
Fairfax. Virginia 22030 

691-0688 

I 



,...,, 

., .. 
,~._; 

l to repeat that within thirty days or so in order to attempt 

2 to get the letter delivered to him, and to give him a 

3 chance to come forward. 

4 BY MR. BROWN: 

5 Q. Why is it that May 18 -- what is it about 

6 May 18 that makes that the first·date that you contacted 

7 Mr.Gild? 

8 A. What is it about May 187 

9 Q. Yes. Why May 18 as opposed to some other date 

10 sooner or later? 

11 ~ That was the date that the claim actually came 

12 into existence. 

13 Q. What do you mean by, came into existence? 

H ~ Well, the claim was received in our office 

15 ,..along with the letter from Mr. Gild, a confirmation of 

16 coverage from New Jersey where all of the assigned risk 

Ii policies and coverage data was stored, and it was received, 

18 and with that information I set up a claim. 

19 I filled out a loss report based on information 

:!O from Mr. Gild. ·I believe there was a letter from Mr.· Gild 

21 based on that information, and a telephone call wi~~ the 

:!~ aagent. I put together enough information to send the 

23 first report into ~~e company, and advise ~~em of the 
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1 existence of that claim. 

2 ~ And what does confir~ation of coverage mean? 

3 You used ~~at term. 

4 k Well, within Safeco, all assigned risk policies, 

5 at least on the entire east coast,M:re issued out of their 

6 Riveredge office in New Jersey. 

7 And in order to determine if a person was 

8 insured with the company, it could not be done in any 

9 fashion other than to send a notification through Riveredge, 

10 whereupon they would research the dailies; check the 

11 policy dates; check the date of the alleged claim, and 

12 send a form either denying or confirming that coverage 

13 was in order for the date of the accident. 

14 ~ And did you receive such a confirmation form 

· 15 ,.from Riveredge? 

16 

li 

18 

19 

:m 

:! I 

• 
:!2 

:!3 

k Yes. It was sent from Riveredge. It is 

marked an urgent coverage request, and it does indicate that 

coverage was in existence for Mr. Joe Roy Blakeney, and 

the coverage dates. 

MR. BRONN: I have no further questions of 

this witness. 

THE COURT: Cross examine. 

CROSS F:XAl1INATION 
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BY .'lli1R. ELLIS: 

~ Mr. Evans, look back in your file, if you 

will, to the early stages of it, ~nd tell us again how 

you personally happened to become aware of this accident, 

and show us the documents you received, will you please? 

L The file is not exactly in chronological 

order, and I believe that I looked through here before 

for the original letter from Mr. Gild. I think that you 

might have it, but I don't, but there was a letter from 

Mr. Gild, because that is how I got his name on that date. 

'It was attached with this form, this urgent coverage 

request, and those documents came in the mail on that date. 

From where? 

From Riveredge, New Jersey. 

Q. On the 18th you received them? 

That is correct. 

Q. Nhat did you receive from Riveredge? I assume 

thatis your home office? 

L That is the office on the east coast where 

all assigned risk policies were issued from, the home office. 

• 

Q. What did you physically receive on the 18th? 

This form, number one . 

Q. May I see that? Will you take it out, please? 
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A. (The witness complied with the request.) 

Number two. 

Q. Which is the March- 1st letter? 

A. This is all recent correspondence. 

MR. BROWN: That is March 1st, 1979. 

THE WITNESS: In addition to that document I 

know there was a letter from Mr. Gild. That is how I got 

his name, and I know that there was a form from the agency 

with Mr. Johnson's name on it, because on that date in order 

to set up a loss report, I had to call all of those 

individuals to get enough information to fill out a loss 

report, which I did. 

BY MR. ELLIS: 

~ In other words, you made -- did you receive a 

copy of the police report? 

~ I couldn't tell you at this point in time 

if there was a police report with that. 

Q. Well, would you check your file to see if there 

is a police report in there? 

A. (Th'.! witness complied with. the request.) 

meantime. 

It could possibly have been removed in the 

MR. BROWN: I. think actually I have a police 
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l report in my file that was in that file at one time. 

2 MR. ELLIS: May I have that, counsel? 

3 MR. BR0~7N: Let me confer with the present 

4 adjuster to see if this is the copy that was in there at 

5 the time. I have one that has clips in it. I don't know 

6 if that is the one or not, or whether there is any way 

7 to tell. 

;s We think it is in that file now, Your Honor. 

.9 MR. ELLIS: You think it is in that file? 

10 MR. BROWN: In that file. 

il MR. ELLIS: May I see that one for a moment? 

MR. BROWN: Sure. 

13 
THE WITNESS: There is a copy of a police report 

14: in there. 

15 
BY MR. ELLIS: 

16 Q. And what is the stamped in date shown when it 

1 17 was received in your office? 

. 18 

19 

:W 

:?1 

:?3 

A. I am sorry . 

Q. Do you stamp the material as it comes into 

your office? 

No. We do not date stamp anything. This 

appears to be a copy of the police report. It is in the 

middle of the file at this point in time. 
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~ Do you have a copy of the letter in there from 

Mr. Johnson, any memorandums in that particular file? 

A. I haven't found one yet. There was an 

original memorandum from Mr. Johnson. 

~ Dated when? 

A. There is the date. This is one of the documents 

that came in with the urgent coverage request. 

~ And that is the document that has already been 

marked as an exhibit; it is dated April 29, 19 77? 

MR. ELLIS: Your Honor, it is the exhibit 

from Mr. Johnson to Safeco. 

THE COURT: What is the date? 

MR. ELLIS: April 29. 

THE COURT: That is the second one? 

MR. ELLIS: Yes, sir. 

BY MR. ELLIS: 

Q. Now, if you would look through there and see 

if you can find another one of these memorandum type 

things'from Mr. Johnson? 

THE COURT: There is one dated March 19, 1977. 

MR. ELLIS: Now, just for clarification, the 

memo from Johnson which was sent to Safeco, and then later 

sent down to you, which you received on the 18th of May, 
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this memorandum .from Johnson was received with the 

correspondence from New Jersey; is that correct? 

THE WITNESS: That is correct. With that top 

document, that urgent coverage request, and he indicates 

here that there was a letter from a lawyer. So those 

documents were assembled, and sent to Riveredge. 

Riveredge established the fact that there was 

coverage in order for a particular date, and sent the 

claim to the Claims Office that would handle Northern 

Virginia, which was us. It was received, and on that date 

I initiated, or filled out the accord form; set up a claim 

and reported it to our Division, which was in Atlanta, and 

advised them that we had notice of a claim. 

BY MR. ELLIS: 

Q. Well, your company in New Jersey had already 

had notice of a claim,. but I assume that that is just a 

procedure to notify your claims down in Atlanta; is that 

correct? 

~ No. The people in Riveredge only serve the 

function of looking up and confirming coverage, becaus~ the 

dailies were all stored there in New Jersey. It was an old 

system that went way back for years. Why, I don't know, but 

all dailies for assigned risk policies were issued out of 
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that New Jersey office, and before a claim could be 

established, before we could open up the claim in our Claims 

Office, we had to have that urgent coverage request, 

indicating that there indeed was coverage for the individual. 

O. If you could find that April 29th memorandum 

again, if you will, please? 

~ From Johnson? 

O. Yes, sir. 

~· Here it is. 

O. Do you know where that would have been sent 

to? 

MR. BROWN: Well, Your Honor, I object to that 

question; would have been s~nt to --

THE COURT: He can testify from his own personal 

knowledge if he knows where it was sent to. 

BY MR. ELLIS: 

- O. Do you know where it was sent to? What part of 

the company, what part of Safeco, it was sent to, Mr. 

Johnson's memorandum? 

MR.,,BROWN: You mean originally by Mr. Johnson? 

MR. ELLIS: Yes. 

THE WITNESS: I wouldn't have any way of 

knowing for certain. I know where it ended up. 
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1 MR. ELLIS: I just wanted to know where it 

2 went in the beginning. 

3 THE WITNESS: Because it came back with the 

4 urgent coverage request from New Jersey, so it had to get 

15 to New Jersey somehow. 

6 BY MR. ELLIS: 

7 When you received the information on the 18th of 

8 May, did you or anyone in your office attempt to go out to 

9 personally find Mr. Blakeney? 

10 

11 

1:? 

i3 

14 

,15 

16 

18 

19 

20 

:.?1 

:?3 

MR. BROWN: On the 18th of ~ay? 

MR. ELLIS: Or thereafter. 

MR. BROWN: Your Honor, there is already 

testimony as to an event of sending someone out to 

find the witness after this man left the company. Now, I 

assume you mean while he was --

MR. ELLIS: While he was there. 

BY MR. ELLIS: 

Q. While you were there, did you or anyone under 

your control, make any personal effort to go out and find 

Mr. Blakeney? 

A. I had a conversation with a woman who said 

that she was his -- with a woman wh6 said that she was his 

sister-in-law, and at that time I explained the whole 
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situation to her. 

~ When was that, what date? 

A. The same date, the 18th. The date the file 

that was opened up. I told her what the situation was, 

and she said that she did not know what his current address 

was, or exactly where he was living, but if she heard 

from him, then she would have him contact us. So, I 

used her address as one of the addresses where I sent 

certified letters. 

Q. And the certified letters were returned to 

you; were they not? 

A. That is correct. 

0. As a matter of fact, during your handling of 

the file, there is no indication at all that Mr. Blakeney 

ever personally received any of your correspondence; is 

there? 

· A. If I am not mistaken, we sent four letters out. 

All four came back, but I would have to check the dates 

on these cards . 

Q. But while you were there, there is no 

indication that Mr. Blakeney ever received any of your 

correspondence? 

MR. BROWN: He just said he would have to check 
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• l the cards. That is the answer to the question, if that 

2 i.s the question you are asking him. He is ~hecking it. 

3 BY MR. ELLIS: 

Q. Check them if you will. 

5 A. Well, there are so many in here. 

6 Q. To your recollection?. 

A. It is my recollection the letters came back. 

8 We opened the letters; took out the original letters; saved 

9 the envelopes, and the postal slips; simply lined out the 

10 date on the original letters; changed the date to show the 

11 next date that they were being sent out,and sent them 

1:.? back again certified mail. 

i3 Was there any attempt by you or anyone under 

14 your control to interview the police officer with regard 

.il.5 to the circumstances of the case? 

16 A. No, sir. I would not have any reason to 

17 inter.view the police officer as a rule. 

18 

19 

~o 

~1 

23 

Q. Did you make any attempt, or did you have at 

that time, the copy of the police report? Was that 

received from your New Jersey office? 

MR. BROWN: Your Honor, I object to this line 

of questioning. I think we have gone beyond the question 

of when Mr. Gild was notified, which is the question for 
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which the Court allowed the to be I case reopened. 

only 
l 

THE COURT: The thing it would go to is 
I 

the provision when the decision was made thatlthey were 

going to deny coverage. I 
I 
I 

MR. BRONN: Interviewing the police office, I 
I 
j 

would submit, has nothing to do with that decision. 
I 

THE COURT: I cannot second guess/ that at this 

time. It would conceivably have to do with when a 
I 

decision was made by the company to I deny cove.rage to the 

insured, and start your twenty days running alt that time. 

BY MR. ELLIS: I 
i 

~ Did you make, or did anyone under your control 

I 
make any effort to investigate the facts of the accident, 

I 
I other than sending the letters out to Mr .. Blakeney, which 
I 

were returned to you while you were there? 

~ I do know that there was a police report that 

indicated essentially ~o was involved, and what/ the officer 

reported occurred. I did talk to Mr. Gild, knd since there 
I 

was no Mr. Blakeney, there was really no one else to talk 

to. 

O. And you le.ft the company when, Mr. Evans? 

A. August 1 of that year. 

Nas there any further 
I 

correspondence 
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Mr. Gild regarding the matter of whether or not you were 

going to provide coverage, other than the letter of June 16, 

1977? 

MR. BROWN: Your Honor, I have introduced 

into evidence the letter of July. 

MR. ELLIS: I am sorry. July 28. Other than 

those two. 

MR. BROWN: Nhile he was there? 

MR. ELLIS: Yes. 

THE WITNESS: Other than July 28? Well, two 

days later I was gone. So, other than that letter, there 

were only two days remaining, and I don't think that I was 

doing much in terms of working, other than packing up my 

.files, and cleaning out my desk. 

BY MR. ELLIS: 

~ These two letters are the only two letters that 

were-sent to Mr. Gild? 

A. 

Q. 

To the best of my knowledge, that is correct. 

When you called Mr. Johnson, were you aware of t.lh.e 
I 

fact that there was no accident report filed by the insured, 

by Blakeney? 

~ That was essentially my purpose in calling him, 

to find out if Blakeney had reported the accident to him. 
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~ And Johnson told you no? 

~ That is correct. He told me that if he ever 

got ahold of Blakeney, well, I am not going to go into that. 

MR. ELLIS: Nothing further. 

THE COURT: Mr. Evans, what was the date that 

you made the decision, made a determination, that you were 

going to rely upon your insured's breach of the terms 

and conditions of the contract as a defense. 

~.m. ELLIS: If Your Honor please, I hesitate 

to object to the Court's question, but I would only like 

to point this out, that I don't know whether this 

correspondence indicates that he ever made that decision. 

THE COURT: That is.argument, and I want his 

opinion as to when he made that decision. 

THE ~ITNESS: Well, Your Honor, if I 

understand your question correctly, the best answer I can 

give.you is, I knew that there was a problem from the 

day the claim was received, and from that ?Oint in time, 

until August 1, when I left the company, we were doing 

two things. 

We were attempting to advise ~r. Blakeney 

by certified mail that he must contact us, and give him an 

opportunity to come forward, and secondly we were keeping 
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[April 17, 1979 Transcript, p. 33] 

Mr. Gild advised of our inability to contact Mr. Blakeney . 

THE COURT: So, in other words, you cannot 

say what date you made that decision to rely upon the 

defenses of the contract? 

THE WI'!'NESS: Well, again, the best answer 

I can give is the first conversation I had with ~r. Gild 

the day the claim was received was essentially what I 

said to him, the very words were, if this man does not 

come forward, as he didn't in the past, we will have to 

deny coverage for failure to cooperate. 

THE COURT: Any further questions? 

MR. BROWN: I have ·no further questions. 

THE COURT: You may step down . 

(Witness excused.) 

MR. BROWN: I have no further evidence, Your 

Honor . 

THE COURT: Mr. Ellis? 

MR. ELLIS: Your Honor, I will proceed with --

take the file with. you if you will. 

May Mr. Evans remain in the courtroom? 

THE COURT: Sure. 

Whereupon, 

BLAKE. ROSE I 
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a witness was called for examination by counsel for Liberty 

Mutual Insurance Company, and.having been previously duly 

sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. ELLIS: 

~ Mr. Rose, your full name, please? 

k Blake Gerard Rose. 

Q. And for whom are you employed? 

A. Liberty Mutual Insurance Company. 

~ In what capacity? 

Claims Adjuster. 

Mr. Rose, have you had an occasion in your 

capacity as a Claims Adjuster to work the file with 

reference to the Hilton versus Blakeney case, and then a 

U. M. claim thereunder? 

A. Yes, I have. 

~ And were you, and are you the Chief Adjuster 

with reference to the actual work done on that file? 

A. With reference to the actual work, yes, I was. 

~ Now,. Mr. ~ose, do you have with you the 

complete file with reference to the U. M. claim? 

A. Yes, I do. 

~ Would you go through your file, i~ you would, 
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please, and first of all, if you can determine, tell us 

when Mr. -- when Liberty Mutual was aware that an accident 

had occurred? 

MR. BROWN: If Your Honor please, I object to 

this. I don't see the relevance of when Liberty Mutual 

found out. 

THE COURT: What would be the relevance? All 

notice goes to the claimant or claimant's counsel. 

MR. ELLIS: Because· there is a requirement 

under the policy that the claimant's attorney advise the 

U. M. carrier as soon as practicable about a u. M. claim, 

and this evidence is simply here for this reason, Your 

Honor, to establish --

THE COURT: Wouldn't that be a further action 

between the uninsured motorist, and the claimant? 

MR. ELLIS: That could very well he, but I 

think in this particular court, since this is -- we are 

sitting in equity, that not only do we have the Code 

provision involved, but we also have the situation where I 

will prof fer for the evidence that Liberty Mutual did not 

become aware of the fact that there was to be a U. M. 

claim made, or even suggested that there was a u. M. claim 

until suit was filed in September or October of 1977. 
~ 
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1 Now, if we can prof fer that for the record as 

2 a stipulated fact --

3 THE COURT: ~ell, I still don't think that it 

4 ·goes to the compliance or non-compliance with the ~ode 

· 5 section you have cited as to the twenty days 1 notice to t..."le 

6 claimant, or claimant's counsel, after discov.ery of the 

7 breach. 

'8 MR. ELLIS: I agree with that, Your Honor. 

9 THE COURT: So, the Court would sustain the 

10 objection. 

11 BY MR. ·ELLIS : 

12 Q. Did you personally make contact with Mr. 

13 · Blakeney? 

A. Yes, I did. 

. 15 And approximately when was that? 

16 A. The first time I spoke with him, the first and 

li only-time, was on March 30, 1978. 

18 And when does it appear from the file that the 

19 first effort was made to locate him, and at whose request 

20 was that made? 

:?1 A. Okay. The 

MR. BROWN: Your Honor, I object to this line 

:?3 of questioning also.· If we are talking about something in 
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May of 1978, I don't see how it could have anything to do 

with the situation. I don't see how it could have to do 

with it whenever it was, and I object to it. 

THE COURT: Mr. Ellis. 

MR. ELLIS: I think it goes to -- we would 

proffer, Your Honor, that Mr. Rose has made personal 

contact with Mr. Blakeney, that he talked to him about the 

case, and certain statements were made by Mr. Blakeney 

with reference to having talked to Safeco: that they were 

defending him, and that as far as he knew there was 

no fur~~er problem. 

MR. BROWN: I would certainly.object to that. 

That would be rank hearsay. 

THE COURT: It would be hearsay if you are 

offering it for the truth contained in the statement. 

MR. BROWN: And further, irrelevant to the 

issue that we are here today for. 

MR. ELLIS: I think the issue we are here 

today for, Your Honor, goes a little bit past the limited 

matter of notice. 

THE COURT: No. I think it only goes to notice, 

because you have raised it as a defense to the declaratory 

j udgrnent. 

r L..l.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
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THE COURT: From the evidence at the first 

hearing, and the evidence today with reference to the 

notice requirement, 38.1-389.1 of the Code, it would 

be the opinion of the Court that the plaintiff in this 

case, Safeco Insurance Company of America, is entitled to 

the relief prayed for, and the defendant, Joe Roy Blakeney, 

should be treated as an uninsured motorist, and that 

Liberty Mutual Insurance Company as the uninsured motorist 

"to defend the action, and therefore it is continued. 
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[Filed tf_~y_ 4_, . 19 7 9] 

Thia cause came on to be hcnrd for trial before the Court, 

ore tenus, on the 29th day of January, 1979; ~nd · 

The complainant appcnrcd by its repr0.scntative and by 

counsel, and the defendants llilton ap~carc<l by counsel, and the 

defendant Liberty Mutual appeared by counsel; and 

The Court heard evidence and stntements of counsel and 

granted counsel leave to !';ubmi t m0.mor.1ncl.1, uncl counsel to com

plainant and counsel to dcf en<lant Liberty Mutual subsequently 

submitted memoranda after which the Court, by letter dated 

March 5, 1979, allowed counsel to complainant to have this cause 

placed on the docket for the taking of evidence reference to the 

defense raised in the mcmorandn of counsel to the defendant 

Liberty Mutu~l with referenca to VirqJniri Cod~ ~38.1-389.l; and 

This cause came on to be heard hcfnr0 the Court for further 

evidence as above stated on t·hc 17th tl.1y of i\pril, 1979, and the 

complainant appeared by its reprcsen t.:i ti vc anrl by counsel, and 

the defendants Hilton appearf'c.l by coun~P.l, and the defendant 

Lib~rty Mutual appeared by jts rcpre~0ntll.tivc and by counsel, and 

the Court heard further evidence with rccy.:ir<l to the compliance 

of the compl~in~nt with the provisions of Virqinia Code §38.1-

389.l, and the Court heard ~rgument of counsel; whereupon 

Upon consideration of t.h0 plea<1i ngs filed, the evidence 

~md argumcn t of counsc l anu Liu• memor,1 nd.1 f i l<-d hcr0 in, the Court 

announced its decision that the~ r.ompL1in.int S~feco is entitled 

to the relief prayed for in t.ll i ~; .:ir.t ion, and 



It is ADJUDGED, ORDERED, DECREI~D and DCCLARED that Joe R. 

Blakeney is an uninsured motorist under Virginia law, and that 

Safeco Insurance Conipany of l\lncrica is not responsible to pro-

vide a defense to Joe R. Blakeney nor to respond to any claim or 

judgment that may be entered against Joe R. Blakeney arising out 

of the automobile collision on the 27th d~y of January, 1977, and 

Liberty Mutual Insurance Company as the uninsured motorist insurer 

ot Charlene Hilton and James w. Hilton Rnd William Hilton shall 

respond to t~eir respective claims anu Llctions arising out of the 

said automobile collision in accordance with the Virginia uninsured 

motorist law. 

This Decree is final, .:rnll the Clerk is directed to deliver 

certified copies hereof to counsel for the parties forthwith. 

ENTER this day of 

BURCH.MILLSAP, JUDGE 

1s1 



ASSIGNMENT OF ERRORS 

1. The trial court erred in finding that Blakeney 

had not complied with the condition of the Safeco policy 

that notice of an occurrence should be given by or for the 

insured to Safeco or any of its authorized agens~ as soon 

as practicable. 

2. The trial court erred in finding that Blakeney 

did not comply with the condition of the Safeco policy which 

required the insured to forward to Safeco suit papers received 

by him or his representative. • 

3. The trial court erred in finding that Blakeney had 

failed to cooperate with Safeco in preparing a defense to the 

suits filed against him under the conditions of the Safeco 

policy. 

4. The trial court erred in finding that Safeco had been 

prejudiced by the action or inaction of Blakeney in its defense 

of the suits filed by the Hiltons against Blakeney. 

5. The trial court erred in finding that Safeco had 

complied with §38.1-389.1, Virginia Code (1950), as amended. 
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