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'"FILED
IN CIRCUIT COURT
CLERY ~ OTFIRE

AUGZ 1 1978

JAMES w e s LivSLE

' CLERK FARFAX COULTY, VA
BILL OF COMPLAINT AVRIT TAX PAID i&

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT OF FAIRFAX COUNTY:

Your complainant, Winston M. Haythe, respectfully repre-
sents unto this Honorable Court as follows:

l. Your complainant is a resident 6f Fairfax County.
Upon information and belief. the defendants. Vatia H. Albright,
M.D. ("Albright") and Gene H. May (“May") are both residents of
Fairfax County. The defendants, May Properties, Inc. ("May Prop-
erties”) and May Housing Corporation have their principal places
of business in McLean, Virginia, 1200 Potomac School Road.

2. On or about June 18, 1977, complainant entered into

a purchase contract with May Properties, acting through the de-

fendant May, for the purchase of a single family residential
home to be built by May Properties for the plaintiff on a parcel
of land owned by May Housing Corporation known as Lot 113, Section
6, Evermay Subdivision, Fairfax County, for the purchase price of
$175,332.00. A true copy of said contract is attached hereto as
Exhibit 1.

3. Settlement upon said contract was originally
scheduled for the 5th day of April, 1978, but at the request of
May and May Properties, the séttlément was postponed for a périod

of two weeks from April 5 in accordance with change order No. 11.

plainant paid to May Progerties the total sum'of $19,500.00 to

4. Pursuant to the terms of said contract, the com-
be applied towards the purchase price of the property.
' |
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5. On April 4, 1978, the settlement attorney selected
bj complainant wrote to May and May Properties scheduling settle-
ment on April 21, 1978. Due to the fact that the house was not com-
pleted and a résidential use permit not availablé, settlement was
postponed by the settlement attornéy. Copies of the settlement
attorney's letters of April 4 and April 20, 1978, are attached as
Exﬁibits 2 and 3. Althdugh_compléinant was ready, wiiling and
able to settle at 9:00 a.m. on April 21, a "walk through" in-
spection of the house with the complainant's architect disclosed
some ninety-seven (97) deficiencies. Complainant, through his
counsel, William J. Olson, wrote to the defendants May and May
Properties on April 21, 1978, confirﬁing that.complainant con-
tinued to be ready, willing and able to complete settlement on
the house as soon as it was completed a§ required under the con-
tract and made formal demands upon said defendants, May and May
Properties, to complete the cons;ruction thereof. A copy of the
said letter of April 21, 1978, is attached as Exhibit 4.

6. On April 24, 1978, the said William J. Olson again

list® prepared by complainant's architect. True copies ot said
letter and punch list are attached hereto as Exhibits 5 and 5A.
7. Even though the house had not beén completed, on
April 27, 1978, Nicholas Malinchak, attorney for May, May Prop-
erties and May-Hdusingg wrote to Mr. Olson, and without the con-
sent of the complainant or his attorney. arbitrarily scheduled
settlement at the Record Room 6f the Fairfax County Courthouse
at li:OO a.m. on the following day, April 28, 1978, and demanded
full payment of the purchase price by certified check, knowing
that it would be next to impossible, if not impossible, for the

complainant to settle within such 1hordinate time constraints.
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No explanation as to the hsual settleﬁ;nt adjustments were con-
tained in said letter which is attached hereto as Exhibit 6.

8. On April 27, following receipt of the said Ex-
hibit 6, counsel for complainant and defendants entered into
discussions, and it was agreed that settlement would be held
on Friday, April 28, at a time to be agreéd upon but tenta-
tively set for 3:00 p.m.

9. On April 28, at 10:00 a.m., further discussions
were held between counsel for complainant and defendants at
which time defendants' counsel waé notified that complainant
was in a position to'settle and that complainant's counsel
would advise defendants later in thé morning when he was leav~
ing for the Circuit Court of Fairax Courthodse so that all par-
ties could meet at the Courthouse at the same time. At 11:20
a.m. on said déy, complainant's counsel called defendants'
counsel to advise him that he was leaving McLean fdr the Fairfax
County Courthouse and was advised that defendants' counsel had
- already left for the Courthouse. ‘Complainant's counsel was on
his way to the Courthouse with a cashief's check payable to the -
defendant, May Properties, and with the requisite papers to com-

plete settlement. A copy of the cashier's check is attached

hereto as Exhibit 7, together with a copy of the Deed of Trust
which is attached as Exhibit B. A copy of the settlement attorney's.
escrow check payable to the Clerk of the Circuit Court of Fairfax

County, Virginia, in payment of the_:ecording charges is attached

as EXhibit 9,
10. ‘Upon arrival at the Clerk's Office of Fairfax County

at 12:10 p.m., on April'28, 1978, complainant's counsel was un-

able to find the defendants or their attdrney and subsequently

discovered tﬁat a deed from May Housing and May Properties conveying.
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the subject property to the defendént, V. H. Albright, had been
recorded at 11:30 a.m. on that date, in flagrant, willful and |
wanton violation of the COmplainant's rights under his tontract
“with May Properties, Inc. a trué copy of'said deed is attached
hereto as complainant's Exhibit io.and is recorded.in‘Déedeook
4858 at‘Pagé 754 among the land récordé of this Court.

1l. That at the time the deed was recorded the defendant,
Vatia H. Albright, had actual notice of the complainant's prior
conttact~of sale, and indeed her contract with May Properties
made reference to said contract of saie. Notwithstanding, said
defendant Albright took title to the property on April 28, al- "
though settlement was not performed until on or about May 3, 1978,
or later. When the deed was recorded to defendant Albright, none
of the required purchase price had been paid and the deed itself
reserved to the grantor a purchase money vendor's lien payable
within one year. The defendant Albright, therefore, took with
actual notice of your complainant's rights and subjéct to com-
plainant's paramount eQuitable title to said property.

12. That your complainant, by virtue of breach of con-~
tract by the defendants May and May Propérties, has incurred
damages and expenses caused by the delay in settlement of his

" house. |

113. Your complainant has always been ready, willing

and able to perform his obligations under the contract, and is nowv
ready; willihg and able to comply with the terms of his contract
upon delivery of a good and sufficient deed of bargain and sale
conveyiné good fee simple title to him. |

IN CONSIDERATION WHEREOF, your complainaﬁt respectfully

prays for the following relief:
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(a) A decree of specific performancé ordering the de-
fendants, or a'special commissioner appointed by the Court, to
convey good fee simple title to your complainant upon his pay;
ment of the purchase price in accordance with the aforesaid-
contract atfachéd hereto as Exhibit 1.

(b) Damages for the delay and expenses incurred by

your complainant.

(c) That the defendants May and May Properties be re-

quired to complete the house in accordance with the terms of the

contract and the architect's punch list.

(d) That your complainant be awarded punitive'damages
against the'defehdaﬁts May and May Properties, Inc.

(e) For such further relief as to eqdity may seem meet
and the nature of his cause may require. |

(9%

AND IN DUTY BOUND YOUR

PLAINANT WILL EVER PRA}

BOOTHE, PRICHARD & DUDLEY
4085 University Drive
Fairfax, Virginia 22030

; | - ¢o5
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"clients and it becomes time for me to try to decide it and

PROCEEDINGS

THE COURT: I think the lawyers in the case
represénting the'three have done an excellent job in pre-

paring and presenting this case on behalf of their respectiva

try to give you some reasons for the decision I am going
to make at ﬁhis tiﬁe. . |

| I think that since this is primarily a question
of fact and application thereto of the law, it's best to
decide it at thls time and not keep the parties or counsel
waiting any further or t#ke'the case under advisement.

The Court finds that there was a lot reservation
contract between the plaintiff in this case, Mr. Haythe --
or the complainant';- and the Défendant May. That was
February 28, 1976. - |

Subsequent thereto, on or about June 18, 1977,

a sdleé contract for the house and lot was entered inﬁo
between'M%. Haythe and May Properties, et al; for the
settlemént date of May 5, 1978.

Due to the weather conditions, Mr. May called

006
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Mr, Hajthe about getciﬁg an extension for a couple'of
weeks due to the bad winter, He agreed to the extension
in order to complete the house, The original settlement
was then moved from April 5 to April 21.

On the walk-through on April 20th by Mr, Jennings

and the complainant, Mr, Haythe, they found a punch-list of

.some numerous items that had not been corrected, The Court

finds that there wae also the time the settlement didn't
go through was the question of the liens, |

I don t really think that is a real serious
question. Mr. Gourley would have been satisfied to see -
the documents that Mr. Malinchak had and I think that would
have been cleared up.
- . There wes elso.the matter of the residenmtial use
permit which I think would have also been cleared up in
just a few'minutes with the proper paperwork by Mr, Gourley.

I think the main reason that settlement didn't go

through was the punchlist and I think it was proper on

Mr. Haythe's part not to go forward at that point with the
settlement.
Then it became the problem with the situation

escalated er, really, prior thereto, the questions con-

cerning the McNeils to which Mr. Haythe had tried to assign

ALr |
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the contract,

Mr. May -- I can use his namé; he is not really
a>party any more, but when I say "Mr. May," I meén the
Defendaﬁt May Properties,'et al - had a pblicy of not
allowing an assignment contract. He didn't want to be
dealing with two different parties in deciding tile schemes
or~designing of the house. _That_ﬁas his practice and
policy. I have no quarrel with that., That is a business.
decision that he has to make and I have no problem with
that. - o |

He did not approve the assignﬁent. He was upset

‘with it in the fact that probably what happened is he got

‘a little upset or{miffed,,l'éuess. VIt is his right because

the assigmment with the McNeils and the problem-that was
coming about with that. o

- It then became, and I think the critical time now
‘is when the settlement was set for the 28th., I think the
situation then escalated., The deal or assignment never
weht through. I think the situation escalated as a resu1t
of the other people who had started to call Mr., May and he
didn't.ﬁant to be'bothéred at home with real estate agents
and that.ié his business policy. He doesn't want to deal

with them. He was«getting calls from the public about this
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house and whether it was on the market and Mr. Haythe

:{:;,é being a real estate agent, I think he got upset with him, ‘ 3
{'2 3 || ' Be that as it may, he went to his lawyer, Z
ﬁ"g Mr. Malinchak. He wanted to get this thing over with and ;

-. ?~5 ?uﬁ Mr. Haythe, I think, in a situation of put up == to go
ﬁ“é” through with it or not‘to~go through with it. So he set
Ei;f-f‘ ﬁhe'settiement.date. |

J é -+ Mr. Dulaney at that point, who was counsel for
9 || Mr. Haythe «=~ wé get to the conflicts between some of the
10 £estimony of Mr. Malinchak and Mr., Haythe and Mr, Gourley;
11 || Just to cut it all short, I think probably in fairness in

12 || this case, I think that the settlement should not have been

13 | held at 11:00 o'clock and I don't think there was a firm.

14 || time as to that., I think they should have waited for

15 || Mr. Haythe to appear at thévsettlement‘on the 28th., I

16 | think it ﬁas highly ﬁnusual to have it in the courthouse -

'f'17 and I think that goés to the nature of showing that they
18 || were fbrciﬁg Mr, Haythé's hand in this situétion. |
‘519 think as to that, I don't think he was treated fairly, he
20 || or Mr..Dulaney, considering the nature of the circumstances
21 || of the situation, . 7
22 _ . 1 say that because I have got to make a decision

23 | based on that. I really don't know what happened, but
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probably wﬁat happened, I think that is probably whac
happened and that is what I aﬁ going to go with on the
basis of the credibility of the witnesses.

| ;! I»doﬁ't think time was of the essence. I think
time of the essence was a condition thatiwas really made
by Mr, ‘May as a result of his‘circumstances‘he felt

Mr, Haythe put him to by getting into the assignment and

was going to sell the house and ﬁhat-have-you, and this

upset'ﬁﬁn.: I am not criticizing him for being upset because
| : .
that's his right and privilege if he wants to be or what-

have-yoﬁ."

i

~

| Mr. Ha ythe'e pereonal situation changed at that
point.~ He had previously decided to use this as his
residence for his wife and children but it chenged because
he had a domestic situation with his wife, It became such
that he was going to be the only one to live in the house
which was a four- or five-bedroom house,

. The Court feels in assessing the whole case and
trying to arrive at something fair as to whether I think
in essence whatbl told you, I think that Mr. May in essence
breached the contract here. The queetion is whether it's
fair now to -- let me mention Dr. ‘Albright, also, as to

vhether to grant specific performance on the breach of

gt o b M, e IS il g I T
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contract. Obviously Dr. Albright, who was married to one
of Hr; May's children in this case, took this on a specula-~
tion. Shevunderstood”there was.the éontract --_Mf. May had
the backup.with her if Mr. Haythe's deal did not go through.
She understood that and there is no argument on that and

I think basically it's uncontroverted that she understood
that Mr. Haythe - maybe not by name, but there was a Haythe
contract. | ' |

The Court feels that the appropriate remedy in
this case 1s going to be breach of contract for the following
reasons. I feel that this is not a question where Mr. Haythe
really wanted the property for his own personal use and for
ﬁis bwn house, ,Had I really felt this was a property that
he wanted to live 1n.with his children, I will say this:
that I feel that specific performance would be the appropriate
remedy. | .

I think in this case he s really in a situation
that had changed. I think he had good faith in wanting it
for his wife and family but since the situation, his personalv
situation, has changed and he was interested in marketing
the property and it was not a property that he really wanted
for his own‘personal use and, as such, I think he would be

merely in the posture of»reselling it if the Court were to

’,'
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-aﬁard specific performance.

In exercising my discretion, those are the reasons
wﬁy 1 feel the appropriate remedy in this case is breach of
contract. |

Therefore, the Court will award in the following

damages: The bank for the use of the money, the $100 which

‘he testified to; the title 1nsﬁrance binder of $50; the

$300 he pald to Mr. Gourley for the.settlement. ‘Mr. Dulaney
indicated that the actual figure that he was charged for
counsel fees was $994 for representing him in this case

‘énd I think that is appropriate. |

The Céurt heard Mr. Haythe testify that the
depoéit interest was $1100 to $1200 and I will take the
figurekof $1150, Mr. Trotte: ﬁsed the'figure $1170 but I
think it was $1100 to $1200 in his testimony.

SQ I will award thosg damages of $1150.

Then going to the question of punitive damages,
generally the law doés'no; allow punitive damages in a
contract situation., There are situations where punitive
damages are an appropriate remedy in this type of case.

The Court doesn't really find that there was

malice here on the part of thedefendant, Mr. May, or

May Properties or what-have-you against Mr. Haythe as such

Cedm LY i ey
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as:it would be an apprépriate gase to award punitive damages.
The Court would.deny that, |

Obviously what I eam doing is dismiséing
Dr. Albright as a defendant in this case and the Court
will enter judgment againsthbefendants May., Mr, Trotter
can prepafe the Appropriate}Order and note‘the exception
of each party ad#efse to it. | __- o

o MR. TROTTER: We woﬁla like to note Aur éxception
becaﬁse vaould reSpeétfully suggeSt}in,this case there was
no fraud or -- o | |

! . THE COURT: I understand, I think I have given
myvre#sons why I have comé down with the decision I have
dqd the reasons I have, sir, | | |

Let me see counéel in chambers on another matter.

.ﬂR. CAﬁPBELL: On the deposit,.is‘that to be
réturned; too? = -

THE'COUkI: Obviously it ﬁould have to be, and 1
willraward interest from April 28, '78, to Hr.}Haythe, from
that date, so you get interest on your judgment. |

| ~ Let me see counsel for a moment in chambers.

(Wﬁereupon, at 2:55 p.m,, the hearing in the

above-entitled matter was concluded) :

(13
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: FINAL DECREE

. THIS CAUSE came on to be heard on the 17th, 18th and
25th days of January, 1979, to be heard upon the Complainant's
Bill of Complaint, the responsive pléadings of the defendants,-
upon the evidence heard ore tenus and was argued by counsel.

AND IT APPEARING TO THE COURT for the reasons'stated.
from the bench on January 25, 1979, that the Defendants, May Prop-
erties, Inc., committed a breach of contract on the sale of the
subject property,:iot 113, Sectibn 6, Everma& Subdivision to the
Complainant under contract dated June 18,'1977 made pursuant to
a Lot Reservation Agreement dated February 28, 1976 in that the
Defendants, May Housing Corporation and May Properties,‘Inc., con-
‘veyed the'subjectApfoperty to the Defendant, Vatia H. Albright,
on the 28th day of April, 1978 that being the same day settlement
was scheduled fof the closing of the sale to the Complainant;
that the Defendant, Vatia H. Albright, took title'to the property
with the knowledge of the Compléinant's rights under his prior
contract, but that the Court declined specific performance for
the reasons statéd in its said rulings from the bench; it is
therefore

ORDERED énd DECREED as follows:

1. That the Defendants, Vatia H. Albright and Gene H.
May, are dismissed as parties to this proceeding to which,ruling
the Complainant noted his exceptions;

2. That the Complainant’'s prayérvfor specific perfor— '

(14
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mancé is denied, to which ruling the Complainant duly excepted;

3. That the Cohplainant is hereby granted judgment
against the Defendant, May Properties, Inc., and May Housing
Corporation in the amount of $2,594.00 with interest at 8% per
annum from the 28th day of April. 1978, until paid to which action
the Defendant, May Properties, Inc., noted its exceptions;

4. That the Complainant Winstop M. Haythe, recover
judgment against the Defendants May Properties,.Inc. and May
Housing Corporation, in the sum of Nineteen Thousand Five Hundred
Dollars ($19,500) with interest at the rate of 8% per annum from
the 28th day of April, 1978 until paid, said $19,500 represenfiﬁg
the deposit made by Complainant upon said contract;

5. That the Complainant's prayer for punitive damages
is hereby denied, to which ruling Complainant excepted;

6. That the Complainant's Motion for permission to

| produce evidence as to the difference between the value of the

Y | ey o e ounts n.,o”u-f
‘property as contracted for and the value at the ¥Yime of the breachﬂ
is denied, to which action the Complainant noted his exceptions;

AND IT APPEARING TO THE COURT that the Complainant in-
tends to proSecute an appeal of this cause to the Supreme Court
of Virginia, it is ORDERED that this Decree is suspended pending
the prosecution of said appeal and sd long as this cause ig\under
consideration by the Supreme Court, provided that the éomﬁiéinant,.
or someone for him, shall file an appeal bond in the Clerk's Of~-
fice of this Court within thirty (30) days of the entry of this De-
cree in the amount of $10,000 conditioned according to §8.01-676
of the Code of Virgipia, 1950, as amended.

1t is FURTHER ORDERED that pursuant to Rule 5:9, the
transcripts of all hearings ;nd the trial of this cause are hereby

made a part of the record. (klf;
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AND THIS DECREE 1S FINAL.

1%

13,1727
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PRESENTED BY:

HERRELL, CAMPBELL & LAWSON

Suite 200 v
1400 North o Rtreet

Arling f ia 22201

Atjtorney for Gene H. May,
May Housing Corporation
and May Properties, Inc.

WHITAKER AND BUSHMAN
Suite 201

1400 North Uhle Street
Arlington, Virginia 22201

A Q,,,,L_., |
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ASSIGNMENTS OF ERROR

S ,n”" e

,1.‘ The trial court erred in denying complainant's prayer

for specific performance aftér finding a clear and willful breach

|
of contract.

'2. The trial court erred in denying complainant's alter-
native motion for permission to produce evidence as to the difference
between the value of the property as contracted for, and the value

at the time of the breach of the contract.




tha would like to state right at the inception S|

case, our view is that Mr, nd Mr. Dulaney were not

g bad at all.

If Youf Honor please, fiéét there was a suit filed
- I by the plaintiff for a breacﬁ of contract, alleging that the
c;;tract between he and Mr. May was breached.

- THE COURT: That is the other suit, you mean?

§ MR. CAMPBELL: Yes. That suit was dis’missed;'

9 nohsuited, and we're.now procéeding in specific performance
i || and they seek specific performance of a lot in Evermay, which
it || is in Fairfax County, and I assume Your'Honof is familiar
12 || with the subdivision. It is direcfly across from CIA and

13 || a very fine subdivision and a very fine house.

i They also have joined Dr. Albright in the suit,

15 || who is she purchaser of the property, and the evidence will
16 -shqw Mrs. Albwght, Dr. Albright,'is the‘mothe of the man
17 whé mérried Gene Ma¥s daughter. We will”show that the sale
i tO"hef was'for é good an luablg€onsideration after the
19 Haythes.rescinded or repudigtéd fefused to go forward

20 ! with their contract.

.  Now, 3£ Your Honor please, the hoide -- Mr. May
22 |l has a unigdé way of constructing houses; and "I think if I

= il co go over it briefly with’ybu --

5
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1 itnesses that you want that they can be on a half-hour

notace.

N

3 i 7 MR. CAMPBELL: Tell Mr. Norblock and Mr. Thgfupson
1 that they an be-on call, Mr. Norblock and Mr. Thdmpson.

5 - THENCOURT: Anybody you want to call

6 Call ydyr first witness. |

- MR. TROTTPR: Mr. Haythe, Your/flonor.

8 (Whereupon, tke prospective/witness was duly .
' I
o || sworn by the Clerk of the Spurt) }
: A . i
10 THE COURT: Have a d¢at, sir. Try to speak up.

11 || The acoustics are bad in thAs Couxt.
1> i Whereupon,

0 NSTON V. HAYTHE,

complainant, was £alled as a witness by and\in his own behalf

and, having bg€n duly sworn, was examined and kestified as

i
usgéfollows:
1:%% DIRECT EXAMINATION
;,éé BY ﬁR, TROTTER:
: Q Give us your name, address, and occupatiomn. ! §.<;

A My name is Winston M. Haythe. I reside at
i 1512 Buena Vista Avenue, Mclean, Virginia, and I am a lawyer.
Q  Where do you practice?

A I practice with the U, S. Consumer Product Safety

T e
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Commission, a Federal Regulatory Agency.
Q And you live in McLean, Virginia?
I do.
Are you married or divorced?

A

Q

A  Divorced.
Q  When did you become divorced?
A

My final decree was entered on about October 3,

1972, by Fairfax County.

i
1

s

i Q Did you enter a lot reservatidn agreement with
May Rroperties?
T A Yes, I did.

Q I Will show you a document and ask you” if that is

the lot reservatiQn agreement that you and your wife entered

i,
. 1into.
t !

(Handing to widgess)
A Yes, it is. It be my signature.
Q Was this attached’to id\ the attachment, or was it

~mot? I am going to také it off if id\was not.

.7 s

2

A I am not/certain if that was a ached to the

reservation agfeement. I had a copy of that “Wpcument.

. CAMPBELL: What did you take off?

MR. TROTTER: I took off -~ and I am willin} to

be3

p#t it back on -- the schedule of the lot prices. Do you

020
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? ' 1 Rave any objection to putting that with it?
) MR. CAMPBELL: No.
5 BY MR. TROTTER:
§ 1 ‘ Q is was given you by Mr. May?
5 A That\was given to me. I don't know/if it was

¢ || attached to the ryservation when it was signed, though, but

I had a copy.

8 ‘ MR. TROTTER: N, offer thjf as one document, Plain-
0 tiff's NO. 1. |

10 | THE COURT: Any obfeckion, gentlemen?

T I MR. CAMPBELL: Ao.
2ok MR, BUSHM No.
L THE COURA: It's admitted.
S ’k . (Document referred to was marked
i | Complainant's Exhidit No. 1 for
identification and‘re :ived in

evidence)

BY MR. TROTTER:

LY

Q Mr. Haythe, at the time that you entered into this,
you were marriea,*were you not? -

A ' Yes. I was residing in Mclean with my wife and
three children. | | |

Q Now, ét-this~time, between the time that you signed

021
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, Mr. May, May Propexties, Inc., through Mp< May?

- bears my signature. The atpdchdnts were not on it at that

Hlder's warranty and a copy of the restrictions were

the lot reservation agreement and the time that you signed
this contract, did‘you have a conversation with Mr. May con-

cerning the resale of this property, or was that after?

A Concerning the resale of this property?
Q Yes.
A Between the lot reservation and the time we signed

the contract?
Q Yes.

A No.

- attached to i Is that the contract you entgfed into with

time. The change orderg developed a8 we were proceeding with

. construction.

Q. You did not.
I show you a contract dated the 18th of June Aith

somethingN\]like nineteen change orders and a buildexs warranty

(Handing to W tness)

A Yes, this is the wspntract which I signed and it

Q What /About the builder's warranty? \Jas that
attached the time or later?

That was furnished to me at the time. I belNeve a
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THE COURT: Lot reservation or the. sales contr

OTTER: The sales contract, t ontract

we're suing on, Your HO

BY MR. TROTTE

6u discuss with him the quest}

ing the house at a later time?

A The question of my reselling the house came up in
a specific way on the 18th or 19th of March of '78 when I
was'dealing with Dr. and Mrs. McNeil. Prior to that time,

my only concern, as I discussed with Mr. May in developing

these plans =-- it was a very large house -- was that I not

. only have a residence which suited my needs and one which.I
liked, which would be a very marketable house should I ever
. at any point decide to sell it.

| I didn't want to build something that other peoéle
: would not like, So I telied}on his good judgment and said,
.%"If:you are finding that I am going astray here or if I am
;%buiidihg or designing something that you feel would not

- constitute a good marketable house, I would appreéiate your

telling me so."

5 s it turned out, I adopted plans largel atim
¢xcept for the basement : e redesigned for me

‘hlﬁh he Sed in some other houses sometime~in_his career.
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:i;;Offb I don't know what it is, really;'

‘accep

as is and the assignee further agrees to accept ections
previously made the assignor for all elegfrical lighting
fixtures, wall coverihgs for’ all bathyetms, dining room,

kitchen and bar, as well ad\all p#int selections heretofore

made by the assignor."

that is Plajmf€iff's Exhibit No. 6.

THE WITNESS: Paragraph & states, "The assignee

said contract as amended by fourteen change oxdfrs

- MR, TROTTER: ~Thank you.

I woul ike.to offer this,.Your onor. I believe

THE COURT: Yes, sir.

MR, CAMPBELL: I have no objection.

Q

of the assignment?

A

I would like to note there is an attachment to it.

MR. TROTTER: I am going to take the attachment
MR. CAMPBELL: I think it should stay on there.
BY MR. TROTTER:

Was this attachment, dated 3/23/78, was that part

No, it was not.

{n evidence, it's availa

TROTTER: It was not., If you want t

OURT: Any objection to 62
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{ May for his approval?
| Yes, I did.
Q What was the result of that?
A WN\l, there was more than one result 6m that
becéuse -- relatNng to your previous questiofi, all of the
dealings with Mr. May, I couldnft descrjffe them as having

been any more smoothly Nn prior to A£ha time that Dr. and

Mrs. McNeil became prospectNe pdrchasers.

MR. CAMPBELL: WoyZd Yqu put a point in time on

that?

THE WITNE

May I complete sentence, please?

MR. BU

e

It's not responsive.
THE COURT: It is not responsive.
Go ahead. Ask your question again. -

BY MR. TROTTER:

I am going to objecN\to his answer.

Q All right, now, Mr., Haythe, how were your relations

- with Mr. May prior to presenting the assignment? Cordial?

A Cordial.. I would say they were most cordial.
Q You didn't have any difficulties or disagreements

before that?

A . Absolutely none. In fact, at the time that we

vent from the preliminary plans to final plans -~ then as

N T
T

ey
et o,
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the hduse was being constructed, there was a back door which
I had asked on the preliminary final plans if it could be
larger. It was to be thirty or thirtyQSix iﬁches wide,
and‘whenAwe caught that,_hé said, "Well, you've got mevhere.
I can have people tearing out bricks this morning,'becéuse I
didn't' transfer it from one plan to the other."
| He said, "We will make that one up to ydu." Things

were very agreeable to:us. |

Q Did he accepf the aséignment?

Ai - He refused the assigmment. i presented itrto him
il on Sunday, March 19th, and he in fact was on his tennis

courtsiand asked me to leave it on the seat of his vehicle

| in the Jeep. Then I had to go to Philadelphia the following
§%morning for a Court appearance there.

| | When I arrived in Philadelphia, I called him from
,§%there and Mr. May exﬁlained to me that he would not accept
;zthe assignment. I think he said he had not doné it in the

- past and he was not acting on this one.

Q ; Did he give any reason or object to the assignment?'

A The only statement he made was that the builder's
-warranty ran to the first purchaser and he had wanted that

_to be me and deal with me. Consequently, he did not want to

accept an assignment at all and said, in fact, he would just

.n\n-—-\_
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] leave the contract, my contract with Dr, McNeil, in his

o

ilbox so I could pick it up that night if I wanted to whe

w2

I gkt back from Philadelphia.

4 As a result, did you have any further dealings

with Dr. \and Mrs. McNeil?

[y ]

A Y&s, I did, because my agreement with Pr. and

<

7 |f Mrs. McNeil wa¥ that should Mr. May refuse to/accept an
¢ || assignment, we wo\yld go forward with an in pendent agree-

o |! ment of our own and hat'I would then seftle with Mr. May

19 {i as originally scheduled, and I would gettle with them; they

i |l proceeded to secure the flpancing #t that point.

i - Q Did someone arrang for the settlement with

,;%EMr. Gourley's office?

H éi A Yes. Mr. Gourlef's offige had originally'been
'::%icontacte&. In fact, I Ylad never heaN] of Mr. Gourley until
ié%that Sunday, whicﬁ Q.s March 19th, when\this document was

‘idrafted and he wapfed to have Mr. Gourley Xeview it.
Mr. uriey did review it. So I sa\d --
Q Y say."he."
A r. McNeil. So itvjuét seemed sensible me if
I was oiﬁg to go to back-to-back settlements, it Qas ine

for fre for Mr. Gourley to represent me with Dr. McNeil akd

" J‘present me with Mr. May.

027




1 Q All right.

9 Now, could you describe your reiationship ¥th
2 || Mr. May aftex you had presented and he had denjefl or declined
4 || to go along with ®he assignment?

5 A Yes. The entine atmoéphe changed., I went-into
P ﬁis office. As it turned ou did not pick up the contract

that evening. My transp#Ssion blem\yp on the way back from

-1

o

thelairpoft, and ew other little problems. I went by his
o || office == I ieve it was on Wednesday, which™gpuld now have
1 It put us dp to the 21st or 22nd. In fact, it was on nesday,

i I recall, and I went in to pick that up.

E Q Also at that time, he handed me a letter and 1
i1 I started to put it in my briefcase and he said; “"Have you
i ' received your copy of this?" And Isid no and started to

3 ' put it into my briefcase.

He séid, "I want you to read it right now," so I

. . took it out and looked at the letter. It made reference to

“;ithe fadt that I had not selected a settlement attorney, . Back
_when our arrangements and everything had been éordial, he

had said he wanted me to select :an . attorney, and I told

_hﬁm I would, and I had not selected one. -

I said, 'Well, when do you need to know?" ' And he

- Said,"About three weeks before time for us to settle," I

T e

) . 028
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9

said, "How about giving you a name by the end of the month?"

And he said, "That's fine."

When I walked in on the 22nd, he then presented m
thd ‘letter, And I also just happened to notice on it thét
he was\ saying settlement would be in the late afternogh on
the 20th\so I just took the letter and left at thgf point.

Q you remember the date of that lettef?
A To the best of my recollection, I lieQe the
letter was dated }e Zist, and I was in hif office on.the

22nd. In any event,\l was there the mofning after it had

| been written. It was wNitten the pr#vious day, and I had
;énot received my mail when X left #t 7:00 o'clock in the

i morning.

Q Would this be a t)ue cdpy of that letter?
(Handing to wiphess)

A Yes, this ig the letter date March 21st. I was

- . correct.

MR. CHPBELL: No objection.
THF/ COURT: No. 7 admitted.

ny objectién, Mr. Bushman?
MR. BUSHMAN: No.

THE COURT: It's admitted.

029
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(Document referred to was m d
Complainant's Exhj No. 7 for
identificatfon and received in
x7idence)
BY MR. TRO : |
Q A is time, Mr. Haythe, you and May, I take

it let me withdraw that question.

Mr. Haythe indicates on that letter, "settlemen
to be at 4:00 p.m., Aﬁril 20, 1978." Had you aﬁd he agreed
upon that date? | |
A Ve had not agreed on that date at all.
'Q_ Had you entered into any sort of change order
fixing that date? | |
A No. Tﬁis had néver been done. 1It's been'my
experience -~ I have handledAa few settlements, both on my
property and a couplévof others ;- that settlement attorneys
select tﬁe_date.. |
Q = What date did you suggest to him or did the settle-
ment attorney suggest? |
A When you say "to him," you mean to the settlement
attorneyf ' | |
Q " To Mr. May.

A All I said to Mr. May at that time, I said, "Well,

018
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I had marked my calendar back when we talked in January,
based on your statement of finishing the house on Wednesday
and inspection on Thursday and settlement on Friday.)' I
marked mine for the 21st, and there was no further discussion
of it at that_point. |

- Q Now, did you have any discuséions with a
Mr, Thompson, one of Mr. May's employees, concérning the
wallpaper or any portions of the house during that period
of time between‘the létter and the settlement date?

A Yés, I did. It was getting down very c165etto

ﬁime for the house to be_completed. The wallpaper which I
had selected, in fact early ét the request of Mr. Thompson
when he said he needéd to keep his mén busy =- I think this
was back in the winter, the first of February -- I ﬁade the
paper selection. This was so he‘gould really do it at his
convenience,

" The paper'still had not been installed, and I

‘talked to him about this. He said he was getting the paper

hung, Through the course of conversation, I learned that I
was going to be éharged $22 a roll to hang that. Not only
had I had paper hung -- I ascertained the name of the
individual who waé going to be hanging' the paper for him

and found out, in fact, the price was being moié than doubled

031
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to me. In fact, it was gbing to be double what the house
was next door, and I said, "What's going on here?"

He said, "Well, Mr. May is véry unhappj with you
because you afegothgto make a big profit on this house and
he told me and told the electrician and he also told the
fellow who did the wood trim -- he said either double or
triple the bid." .

MR, CAMPBELL: I object.

MR.‘TROTTER?V I offer this as an admission qf an
agent of May Properties, a subconﬁractor.

| THE COURT: Mr. Caﬁpbellf

MR, CAMPBELL: As I undefstood Mr..Haythe's
testimony, he had hired this.man to do this extra work
himself. | |
- THE‘COURT: VWhy dohft-you lay the foundation. -
BY MR. TROTTER: | |
Who was Mr. Thompson?

A  No, I did not do any independent --

THE COURT: The question is, "Who is Mr. Thompson?" |

THE WITNESS: Mr. Thompson is the painter who works
exclusively for Mr. May, according to what he told me, what
Mr, Thombson told me.

MR. TROTTER: I think, Your Honor, an employee -~

032
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THE COURT: Overrule the ijection.
Go ahead. Proceed. |
_BY MR. TROTTER: |
Q I don't know where ybu stopped. Could you tell us
what Mr. Thompson told you that\you haven't already related?
A Yes. | v | |
" Well, as I was saying, I told hi@ -~ I said, "Hal,
what are you charging me $22 a rbll when the man who is'going
to hang thid'-- I've fbrgotten the exact figure, but he was
going to be ﬁharging'like $8 or $8.50, In fact, he was
going to use the paperhanger who was, I believe, a relative
or at least been suggested by the very ﬁlace I was purchasing
the paper. |
I said, "What's happening?" And he said,."Don't
blame me." He said,,"Mr. May'just'ﬁﬁn't allow me to do any-

thing except stick it to you." He said, "He's going to

stick it to you, and if_anybody else == "

MR, BUSHMAN:V Objection to all.of this testimony
unless he is more precise. I think the best witness would
be calling Mr. Thompson or whoever he would like.

| ,IHE COURT: The Court would overrule the objection.
BY MR. TROTTER: | | |

Q  Did he tell you why Mr. May wanted to stick it

033
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to youf

Al Yes, because Mr. May felt I was making a profit
on the house. He said Mr. May had been down and talked to
him,»and Mr. Norblock, and now =~ I correct that; not to
Mr. Norblock -- his foreman whose name escapes me right at
the moment, his building foreman.

| Q That's all right.

A Whatever his name was, he told him I was making

a $60,060 profit oh a'ﬁouse here and that the $60;OOO.shou1d

be going to them and not to me.

Q  Now, Mr. Haythe, did you enter into a release with

Dr. McNeil?

A fes, 1 did.

Q Do you remember what transpired that led ﬁp to
that?

'A Yes. The ;-

N MR.ACAMPBELL: Excﬁse me. You're going to refer
to a reléﬁsé{ I would like to have it identified and testify
from the releése; ‘The release is the best evidence.

thEACOUR$: All right. I think ybur objectidn is

premature. £Ihe’question is when,

. BY MR. TROTTER:

Q" What were the circumstances leading up to this

03&
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release?

A .The circumstances were --

Q And when? |

A Well, leﬁ me start with Sunday, the 19th of March,
when we signed this document. As soon as I learned on
Monday -- | _

Q = What is this document?

A This document being the exhibit which is the
assignment agreement vhich I drafted between me and the
McNeils. i ;

Q  You drafted that?

‘I drafted that.r‘
Are you a member of the Vi£ginia Bar?

The Virginia Bar and the District of Columbia Bar.

o >~_4O >

Excuse me, = Go ahead.

A After I found out from Mr. May in that telephone
con?ersation from Friday that he would not accept an aséign-
ment, to the best of my recollection.I called Dr. McNeil
from Philadelphia and so informed him, either that day from
Philadelphia or the very next mbfning.

In any event, I know that Dr. McNeil proceeded to
secure funds for financing the thing. He was going to go

to -~ he went to Riggs National Bank. He heard that they

035
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would not charge points, and they turned him down. Then he
went to another bank.
Q What led up to the release?

A To the release? What led up to the release was

that he had -- after he applied for funds, he got an appraisa!

on the property that was even higher than what he was paying.
He Qas very pleased with that.

.Then from either Mr, May or someone else --

MR. CAMPBELL: I object. I think this witness
ought to be more specific and be responsive to the question,
particularly in this stage of the case.

THE COURT: If you can say the time, go ahead.

“BY MR. TROTTER: |

Q Whht time are you talking about?l

A I ‘am speaking now of -- he was turned down by Riggs
during that week of the five-day period of March 20th to
the 25th. It was during that time frame he was turned dowm,
and he ta1ked to me ~-- as I‘recall, this was the following
day, Monday. It would have been the 28th of March -- and
said that he was going at 7:30 that night to make application
to the Advance Mortgage Corporation over here in Virginia,
which he did.

He said that he had first thought that -- he looked

'
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around at other propefties in Arlington and Falls Church
and said he knew I was making a profit but he just made
$100,000 in two years on a house in California and th0ught
he had a very good deal. |

Q What led to the releése?

A What led to the release? He said -- he then called
me later and said he'wanﬁed to reﬁegotiate the purchase
priée; that he was paying too much for this house and it
ﬁas anmrekact? changeiin his position from what he had
beforg. |

He told me he had‘talked to Mr. May and Mr. May
said, "I can build that house any day of thé week for
$190,060," aﬁd he said, "Ybu're.makihg too much.on the
house. " ‘ | |

MR. BUSHMAN: I will_object to that statement of
what Mr. McNeil told him. Mr. McNeil is the best soufce
of that testimony. | o |
| THE COURT: Sustained as hearséy.

BY MR. TROTTER:

Q  As a result of this, what did you do?

A} - As a result of this, I told Dr. McNeil -~ I said,
"Look, I'm goinglthrough aii the unpleasantness‘which I

hoped to avoid by selling you this house at what I considered

o ——
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L Il a vory attractive price.”" And I said, "If you will be so.

o || kind as to send me a release with your énd your wife's
signatures on it, I witl in fact sign;that felease and
return it to you with yqurfdépdsit;" |

< Q Did you’do so?

A I did. |

- Q Is this the release?

(Handing to witness)

4]

q A This is the release which I signed.
MR. CAMPBELL: This is dated April 22, 1978, Youre

.y || sure this is the release you signed?

THE WITNESS: I signed it before that date.

MR, CAMPBELL: This is the release you signed --
MR. TROTTER: I think he can cross examiné
COURT: If he wants to voir dire,~oir dire
u;z%briefly. -

i
i1

BY MR. CAMPBELL:

elease.

Q You spoke of ou notice that this is

:wiédated April 22, 19
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© MR. TROTTER: Yes, 15.
. CAMPBELL: You.have 4/22, That wo be No. 87
MR. BUSHMAN: No. 82
THE COUR Yes, sir; It's mgrked as.the release,
plaintiff's No., 8. |
Why don't I jﬁst h you here and we will take
a fifteen-minute recess.
(Whereupons” a short recess wag taken)
THE RT: I think we reached a PpQint on the last
question.o the release. That wasvadmitted into\evidence
and yeQ wanted to proceed on your next area of exami ation.

MR. TROTTER: Yes, sir.

'DIRECT EXAMINATION (resumed)
BY MR. TROTTER: |

,Q. Now, after the release was signed, were you at
that tﬁne‘prepared to go ahead and settle?

A Indeed, I was. Imn fact, I told Mr. Gourley to
proceed and Dr, McNeil was now out of the picture and I
would go to settlement. |

Q  VWere ybu planning on renting, occﬁpying it, or
what at that time?

A At that point?

ORI
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Q Yes.
A I was going to occupy it.
Q Now, did Mr. May have any conversation with you

regarding the settlement at the offices of Herrell, Campbell

Lawson?
A : The conversationswhich I had with him were back

when he suggested my selectlon, that I select an attorney,

and he mentioned that particular fimm as having done, I think

a majority of the settléments in there, and it occurred to
me to use that particular firm,

Q  Did you have occasion to inspect the house on or
aboﬁt April 20, 19782 |

A" Yes, indeed, I did. In fact, I had been to the

house other times but I certainly iﬁspected it on the 20th.

I retained Sidney Jennings, an architect, to give me his
professional evaluétion.
Q Don't go into his evaluation.
From the appearance, as a layman, of the house,

was it ready for occupancy by you?.

A No, it was not;

Q Was the refriger&tor in?

A .No, the refrigerators were not in,
Q What about garage doors?

&
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The garage doors were not there. To get into

property, you had to put on high boots and roll up your

trousers

X
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selected,

to the kneés.

I take iﬁ there was no sod.

No sod.

What about the driveway?

No driveway. It'was ali mud aﬁ that point.
Now, was settlement postponed?

Settlement was postponed.

the

Were any dates selected by you or agreed to by you?

After it was postponed?

Yes, for the resumed settlement.

For the resumed settlement, no specific date was

MR. CAMPBELL: I submit he's answered the question,

Your Honor.

- Q

BY MR. TROTTER:

All right.

Now, did you receive a letter from Mr. Malinchak

dated April 27, 1978, a copy of that letter?

A Yes, I did. When I arrived home that evening, on

the evening of Thursday, the 27th, I found that that letter

had been hand-delivered, put through the mail slot in the

041
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door, and was waiting for me on the floor.

Q I show you what appears to be a letter dated

s S T 7T T SV Y e 2

2

3 || April 27th, showing‘a copy going to yoﬁ. Is thaf the letter

4 || you are referring to?

5 | (Handing to witness)

6 A This is the letter.

7 MR. CAMPBELL: No objection.

8 THE COURT: It will be Exhibit No. 9 and be

9 || received.

io ‘(Document referred to was marked

11 Complainant's Exhibit No. 9 for

12 “identification and received in

13 evidence)

14 BY MR. TROTTER:,

15 Q  All right, sir.

16 I believe you:mentioned settleﬁent at 11:00 o'clock

17 || a.m. in the record room of the Circﬁit Court of Fairfax

18 County. Did you.ééreé.tdiéﬁis arréhgément to have the settle-

19 || ment in the recérd réom a£ 11:00 o'ciock on ﬁhe 28th?

20 - A No.

21 Q | After you got that letter, did you take ﬁny steps

22 || to see if yéu could close by then? |

23 A Sir, I was aware of that_letter before I received
04%
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it at home., I got back from lﬁnch about a quarter of 1:00,
as I recall, on Thursday, the 27th, and I had two messages.
My secretary remarked, I think, one urgent and the other
emergency,.one being Mr. Dulaney and one from Mr. Gourley.,
They were recorded within about five minutes of each other.
I think it was about 12:30, 12:35, thereabouts.

I don't recall which gentleman I called first.
There were a series of telephone conversaﬁions that after-
noon between me and Mr. Gdurley and Mr. Dulaney.

Q | HAd‘you arranged for the purchase price of the
house at that time?

A  Had érranged for thé purcﬂase price?

Q The financing. |

A Oh, yes. That had been even back in late March or
early April. Mbney was available, but I didn'ﬁ want to get
‘the money untilnl needed it, Because'the.interest is high.

Q What next did you do, if ahYthing?

A Well, I had the repreéentation there of counsel
for Mr. May that he had completed the items on the punchlist.
Either that letter states it -~ I don;t have the letter in
front of me:-- that the residential use permit had been
issued, or at least I became aware of it from reading it

in there, or Mr. Gourley or Mr. Dulaney -- this had been

£
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| done.

I thought we were going to settlément tomorrow,
so I arranged to pick up the money the next morning, get
the insurance on tﬁe house, and I even changed the utilities
in my name -~ the electricity and water. I did all that
Fridaj morning and I gave notice to my landlord I was moving
out and moving into the.house.- |

Q With whom did you arrange the financing?

| A My financing was arranged -- one lending institutio
was involved which was the McLean Bank on Old Dominion Drive
in McLéan, and the balance ﬁas provided privately.

Q pr, on ==

MR, CAMPBELL: I'm sorry? Was provided privately? .
THE WITNESS: Privately. .
BY MR. TROTTER: |

Q Now, on the morning éf April 28th, did you have
ocCasién to meet with Mr. Dulaney aﬁd Mr. Gourley in
Mr. Gourley's office?

A Yes, I did. In fact, I had retained Mr. Dulaney
earlier that week,‘about Monday or Tuesday, in relation to
thebDr. McNeil matter. Actually I had not seen Mr. Dulaney‘
person&lly. We were godd ffiends; we practiced on a case

together{

n
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I walked in, and he was on the telephone and he
kind of threw up his hand and waved to me.
Q This was in Mr. Gourley's office?
A In Mr, Gourley's office. That is actually in a
house. As you walk in the front, it wbuld be én office

conference room on your right rear.

Q And Mr. Dulaney was there. Could you hear what
he wgs saying? '
A\ Yes, I could.

. CAMPBELL: I object until he establishes who
was in the roody the conditions, and so forth!{ This is
clearly hearsay.

THE COURT: ‘Sustained at this point.

MR. TROTTER: Youyr Honoy, I hate to call Mr. Dulame
out of turn, but Mr. Dulaney $¢ here. He will be a witness,
and I just wanted him to testify Yo what he heard Mr. Dulaney
saying from his end of fhe telephoné. J

MR. CAMPBELL: If Your Homnor p ésé;.I have no
objection to hiw testifying that he heard Mr\ Dulaney. on
the teleﬁho . I objecﬁ to him repeating any e%idence at
this time as to_wﬁat he allegedly heard from Mr. Dulaney.

Mk. TROTTER: Well, Your Honor, I can call h

back after Mr. Dulaney testifies.

y
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: tender under the law.

- trial a check.

- have made arrangements, though, that on reasonable notice,

~BY-MR-—TROTEER:
Q  All right.

What about today? Are you ready, willing, and
able to settle now?
A Certainly.
MR. CAMPBELL: I suggest, Your Honor, the proper

way to do this as I read the law in the specific performance

is for him to tender a chéck.

THE COURT: I think -- go ahead and break it up,

whether he has the check and what-have-you. Go ahead,

MR. CAMPBELL: I don't think this is a proper

MR. TROTTER: I don't think we have to tender at

BY MR. TROTTER:

Q Tell the Court, please, if you have any wherewithal

Or means of settling at this time and, if so, where.

A Yes, indeed. Again, I have not kept funds. I

I will have my funds again just as I did last time.

Q an you tell the Court whether or n

curred any out-of-pocket S_as a result of the

<e that question.
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» ; Mr. Malindhak was in conference,

“ ' you looked at that day?

f:_;{ °d that this in fact was from May Properties to Albrigh

THE WITNESS: I arrived at the courthouse, to the
best of my recollection -- it was about 12:30 or it was
somewhere between 12:20 and twenty of 1:00. It was sufficient
time that we had a conversation.with Mr. Dulaney and I had a
conversation there in that record room and then came around
and got us a sandwich.

As I in fact finished my éandwich, I know he’ﬁent
to make another phone call. It was the 1:00 o'clock phone

call, while I got another cup of coffee;_

. April 28, 1978, to Dr.\lbright. Isthis the Deed that

;2-_C°PY of the De

He came back in and said he had called the officA

and at he did not reach Mr. Malinchak. I think he s told

BY MR. TROTTER:

Q 1 show ysu a certified copy of A£he Deed dated

(Handing to Qitne )
A Yes.

MR. TROTJER: I would like to 'ffer‘this.certified
s Your Homor.
fIE COURT: Any objection?

MR, BUSHMAN: I object. There has been no Kgunda-

LN,
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B {ls?

THE COURT: What is your position?
. BUSHMAN: I would agree with Mr. Campbell.
THE COURT_I would overrule , not on the
SEecific performance or dam

MR. TROTTER+” It's our postsign that we have a

right to bgiir

BY MR. TROTTER:

Q What out-of-pocket expenses did you have?
A At that point, the bank charged me $100 for the

day's use of the money. I also paid the title insurance

i binder, which was $56. I also paid $300 to Mr. Gourley as
the settlement attorney because he had performed his services,
" and that would be it because the insurance company did not
;icharge me anything. They just returned my check.
;Q Did you incur any expensés through Mr. Dulaﬁey?
A Yes, I certainly did. I had attorney fees to
Mr. Dulaney and Mr. Olson.
| Q How much were they?
A Approximately $1,000.
Q Have you computed the interest you have lost on

the 519,500 for the last eight or nine months, whatever it

A Yes, I have.

048
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i | Q What was that?

9 A That was some $1100, $1200,

4 , MR. CAMPBELL: Do you have a total there,

1 |t Mr. Trotter?
. MR. TROTTER: About $2500.
G - Your Honor, I have cancelled checks which I would

- |l jJust as soon not put in evidence unless opposing counsel

< | would like them in evidence.

ol  If I may have the Court's indulgence. .

(Pause)

I believe that is all I have.

THENGOURT: Sure.

¢
MR. TROXTER: That is all I have/Your Honor. §_£ g
Mﬁ. CAMPBELY; Did you offer hese»in_evidence? | ii{fé
MR. TROTTER: I didt. | 7:¢?

THE COURT: He said)ife didn't want to offer them,
is what he was saying, unless youlyant thém;
MR. CAMPBELLZ Do you want mérk them for
idenﬁification?
MR. AROTTER: I have no objection td\you putting
 them in e »dence.
MR. CAMPBELL: He referred to them, so I would

8t like to mark them.




COURT: You want to mark them? -
. CAMPBELL: You want to mark them?

MR. TROTTER: I don't want to offer them.

MR. CAMPBELL: I submit for the record the witness
referred to\them; we should have it marked and Mdentified
as an exhibit. \I don't even know what it is

THE COURL: He indicated what i¥ was, and he said
he doesn't want to h;»e it marked. But/you can have it
marked as your exhibit, Wxhibit No./1.

MR. CAMPBELL: I wuld/ just refer to them.

THE COURT: Mark iy/Defendants' Exhibit No. 1,
| which would be the checks
MR. CAMPBELLY' I am not off¥ring this.

THE COURLY I understand; it's\just marked for

. ! identification.

‘ (Documents referreqy to were
marked Defendants' ibit
No. 1 for identificatio

CROSS EXAMINATION

BY MR. CAMPBELL:

You testified to your out-of-pocket expenses.

That is correct.

'What is this check to M. G. Apartments?

050




(Handing to witness)

A This was by a check I had presented Mr. May. May
I look at the check?

Q Yes.

A I had given Mr. Gourley two checks. One was from
Mclean Bank for $160,000. And I also presented to him a
check for $9,512.83 thch was the difference between the
$160,000 -- if you add the two checks together, they total

up the total amount of money that was due to g0 to Mr, May,
| as well as the recording expenses and the fees to Mr. Gourley
| officé.
So what this check represents is -- then after 1
? learned the property had been deeded to Dr. Albright that
ﬁ day, I went back to Mr. Gourley thét day. He wrote a check
‘3¥ for -~ I took back from him the check.
'l Q Which check?

A The two checks that Mr, ‘Dulaney had, one to giye '
to Mr. May and the other one to record. I took those two
:checks,-handed them to Mr. Gourley, and Mr; Gourleylthen
wrote me a check for $160,100, which was the additional $100
the bank was charging me. That was his check No.‘4298.

He then wrote a check to himself, cheék No. 4300,

for $300. That was his fee. and then to Colonial Title

051
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Company, the insurance company, check No. 4299, That was
$50, and he wrote a check to me forlthe balancé, which was
$9,062.83.

If you take that check over\$9,000, the $50 check,
the $300 check, and the -- take those three checks, add it
together, they total the amount of my check to M. G. Apart-
ments, which was $9512.83, to repay that amount of money.

Q You have shown me --

“MR. BUSHMAN: I would object to the response.  The
question was why was this check payable to M. G. Apartments
that he presentéd to Mr. Gourley, and he never answered,

BY MR. CAMPBELL: |

Q Mr. Haythe, you have referred to your check No.797
which is dated April 28th.
| That is correct.
April 28, 19757
No; 1978.
To the order of M; G. Apartments.'
That is correct.\

In the amount of $9,512,83,

Lo R T - o B 2

Correct.
Q And that is for deposit to M. G. Apartments.
A

That is correct.

— e e
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i Q' You contend that check went towards settlement? .i
2 A No, that was not my testimony. !
3 Q You have also shown me a check No. 4301 apparently !

1 issued upon the account of Tudor Stewart Gourley, Jr., in
. || the amount of $9,062.83, to you.

A Yes, thét is correct.

- Q Where did the $9,062,83 come from? A private

« I source?

a A Originally that morning, I had taken -~ I keep
w || forgetting., The green check, if I could see that . . . o ,/ -
1o Q Answer my question. You previonslyl--

b g

. MR. TROTTER: Your Honor, I think if he is being

3 ; asked a question about that check, he should be able to see

i it,

THE COURT: If he needs something to refresh his

_recollectibn, fine. _ _ ?ji
THE WITNESS: I had taken Mr. Gourley a check

:.payable to him from the private source éf M. G.'Apartments‘

for $9,512.83, which was the difference from what I was |

borrowing from the bank and what I owed to complete the “ﬁg

settlement. | ' A e
When the settlement did not take place, I then

. i1°°k those two checks that were payable to Mr. May and

T ome,
LT —
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|
|

payable to the County.of Fairfax back to Mr. Gourley.
Mr. Gourley first gave me a check for $160,100’t§ take back
to the McLean Bank that very day, which I did.

He then wrote off the three expense checks, one
for $50, one for $300 to himself, and he gave me a check
for the balance, whichAwas the check for $9,062.83.
| Now, I had borrowed, or, rather, the private
source of M, C. Apartments on my behalf had presented:

Mr. Gourley a check that morning for $9,512.83. So what
I then did was to deposit the che;k which Mr. Gourley had

written to me into my checking account, and I then wrote a

check back to M. G. Apartments.
BY MR. CAMPBELL:
Q ‘Who is M. G. Apartments?

A M. G. Apartments is two friends of mine who are

» | in business who own apartments.

Q Mr. Haythe, would you pléase tell me what
.lattornéys have representéd you in this matter?

A | I have been represented by the firm‘of Jackson,
- Campbell & Parkinson, specifically, Mr..Ben Dulaney;
Mr. Olson, who is an associate of Mr. Dulaney's; and then
for purposes of settlement, Mr. Gourley{‘

Q When did you employ Mr. Olson?

054




I initially employed Mr. Dulaney.

And they are of the same firm?

When did you employ Mr. Dulaney?

A
Q
A The same firm.
Q
A

I employed Mr. Dulaney -- it waé on either Monday
or Tuesday. Let's see. If it would be the 17th or 18th
of April because -~ |
Q  Of 19787
1978, yés.
And that is the first contact you had with him?

No.

"With Mr. Dulaney.

No. | |
Q In response to this matter.
A Yes. And when I say "this matter," I did not
::Eiinitially contact Mr. Dulahey in regard to matters between
7€%me and Mr, May.

: Q But the fact is that the first time you contacted -
* Mr. Dulanmey was on April 17th or 18th of 1978.

That is true.

And did he subsequently leave town on the 19th?

A
Q
A I don't know when he left town.
Q

When is the next time that you saw Mr. Dulaney




H1

after April 18th?
A I did not see him on April 18th,
Q When did you see him?
A I saw him for the first time in regard to this

matter on the morning that I walked into Mr, Gourley's

office, which was Friday morning at 10:00 o'clock on the
28th when he was on the telephone.
Q  On the 28th of April 19787

A "That's right, All my previoﬁs contact had been

| by telephone.

Q And did there come a time after you initially

| contacted Mr. Dulaney on April 18th or thereabouts about

';5§any matter that you had some dealings with Mr. Olson?

f A Mr. Dulaney informed me that he was going on some

" trip, fishing or hunting or something, In any event, he

. was going to be out of town on the day that my settlement

::jJWas to take place. I know he was to.be out of town on the

{ 21 st,

When he left between the Monday, Tuesday, when-I -

" first talked to him, and Friday -- I don't know. He was to

"v‘be Out of town there, and he told me Mr. Olson was a bright

S

&ssociate in his office and that Mr, 01$on would certainly

Tepresent me in any matter until he got back.

T
— ——
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1 Q So all of the references you have made to

o || conferences or statements of Mr. Dulaney between April 18th
3 || and April 28th are really hearsay because you didn't even

1 see him again until the morning of April 28th?

5 A I don't understaﬁd the nature of your question.

6 | Q You did not have any personal contact with

- |t Mr. Dulaney until April 28th.

A That is not what I testified to.
9 Q  When did you see him prior to‘April 28th? ' /
10 A Well, having a discussion or business dealings

i1 { with someone and seeing someone is totally two different

~ u e e

i; 02 § things. I conduct a vast majority of my business by

3 % telephone.

P

Q When did you have any conversations with ' fﬁ;

}jg :ﬂé%Mr. Dulaney? Did you have any conversations with Mr. Dulaney _gi
3 K AT

o on the 27th?

A I did indeed, as I previously testified. I

*  returned his call, his télephone call, when'I got in to my
office about quarter to 1:00, and he had received Mr. Malin-
- chak's lettér and Mr, Gourley also had called me, and we
had several conversations that afternoon.
Q This was with Mr. Dulaney on the 27th?

I indeed did.




Q Now, when did you fifst have contact with

Mr. Gourley?

A I don't recall the first time that I personally
had contact with Mr. Gourley. I remember the date I met i
him. When it was, I don't recall because Mr. -- rather,
Dr. and Mrs. McNeil had originally retained Mr. Gourley.

And I said, "Well, we might as well use the same attorney.
That is fine with me."

Q  Would this Be March 19th, to refresh your recollec-

tioh, or the 20th, which was a Sunday? ./

A No. The Sunday was the 19th; the 20th was a Monday.

Q  The 19th was a Sunday.

A The 19th was a Sunday. That was the first time I

: ; heard the name of Mr. Gourley, but I didn't contact him that | e
. day.
| Q Did you take this assignment to his office on
'.§Sunday_to be reviewed?
A No, I did ndt.
- Q You did not?

A I did not.
' Q When was the first fime that you had any meetings
;i ¥ith Mr. Gourley? |

A I don't recall the date of it.
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1 Q You never took the assignment to him?

A No, I did not.

o

3 |l vQ So you didn't know what the settlement date was,
4 did YOU?
5 A I had, in dealings with Dr. McNeil, knowing it

5 || was sometime after March 20th, that is when I knew that

_ || Mr. May would not accept an assignment. Now, I then at

| some point after that, one evening after work, I went by

9 \ Mr. Gourley s office. And at that p01nt in time, I thought

|

we were still going to have back-to-back settlements and
[ :
, .
1 L that Mr. Gourley would be representing me with Mr. May
i
|
12 |l and that he would then turn around and represent me with
[

. % pDr. and Mrs. McNeil.

Q At that time, Mr. May‘had not refused to sign the
: assignment?
A No, that is not what I-said. I said that it was

':Esometime after the conversation, as I previously testified,
©  that i took the assignment to Mr. May's home and he was
~ playing tennis on Sunday, the 19th.

'Q  Sunday the 19th? |

A That is‘what 1 ém testifying to, sir.

Q Had you shown that assignment ﬁo_Mr. Gourley prior

°  to taking it to Mr. May on the 19th?

f ﬂmﬁmmwmmx -
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A I testified I did not.

Q When did you take it to Mr. Gourley?
A I took it to Mr. Gourley sometime after it was --

sometime after the 2lst; the 20th, I was in Philadelphia on

a Court appearance on behalf of my own work. It was sometime

after that that I first met face to face with Mr. Gourley.

Q Now, when was the first time you met with
Mr. Olson? |
A  I héve never laid eyes on Mr..Olson, to my knowl-
edge.
Q You never taiked to Mr. Olson?
A That'iSn't what I said.
Q You never met with him in pefson?
A All my business dealings have been, with him, by
phone. - |
Q You never met him, other than just telephone con-
:_Eversation?

A That is correct.

Q When was the first telééhone conversation that you
.hadﬁwith Mr., Olson?

A I believé that my first telephone ¢onversatioﬁ
"ff vith Mr, Olson was -- I am trying to récall if I spoke with

Y ohim, g I did, it was just a kind of courteous thing on the

ey, .
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o and.Mr. McNeil?

* i he said he did not recommend anyone, and he gave the man

¢ three names.

to have a separate settlement immediately after your settle-

- ment with Mr. May. Did some difficulty develop between you

Lt
—

déf-Mr. Dulaney told me he was leaving town. He had
orally told me earlier that week when Mr. Gourley had
told me -- he says, "I am not going to be aﬁything other
than a settlement attorney," and he said, "It looks like
something is going to be develéping betweeﬁ you and
Dr. McNeil, and Dr. McNeil is going out and hire him
another lawyer,"
I séid, "I'd better hire my own," so I called

Mr. Dulaney.

Q When did Mr. Dulaney or Mr. Gourley say there was
something developing between you and Mr, McNeil?

A He told me that Dr. McNeil had asked Him for the
names of some -- I think he even asked Mr. Gourley to recom-

mend an attorney to him, when he said he couldn't represent

him. He was representing both of us; to my best recollection

Q I thought you said you and Mr. McNeil were going

A I woﬁldn't say difficulty. It was only after he

had received an appraisal on the property and, according to

’
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» ' allegedly written on the 2lst. We did not meet face to

' Cene H, May after h 22, 19782

: 0 call me

him, Mr. May informed him it wasn't worth the paper it was
written on and he could build him a house for $190,000; and
he wanted to renegotiate the purchase pfice.
If I may complete ~- I said, "If you want to

just sigh a release aﬁd get out of it, fine."

Q  That is what you told him?

A That is what I told Dr. McNeil. |

Q Did.you tell Mr, May that Dr. McNeil said these
things about him? |

A I don't believe Mr. May and I had another conversa~

| tion after about the 22nd of March, which was the morning

i that he gave me that letter in his office which he had
- face after that, and I don't recall any conversations.

~ something that was to transpire.

no telephoMe conversations or any kind of conferefces with

He would have his secretary call me if there was

R So it is your testimony, Mr. Haythe, that you
A After March 22nd, ealt with Mr. May. I had a
- bock of plans he w. +€d back so he wouwld have his secretary

Q  That is not my question. My question is, a
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1 A Yes, thatT 1% (V05 v e .

S ——
—

e

Q I believe it states that you thought you would
5 || bring a couple of things to Mr. May's attention;_and the
4 banisters and the intercom System -- is that right?

3 A As I recall, going through one day, I had seen

6 some static. It was a big speaker in the rec room and the

;|| banisters at the top of the steps -- I think it was the
8 || steps, the main floor going upstairs ~- 1 thought these were
o || items obviously -- there was a big major item but I thought
10 || these would be something that he might not catch in the final

i1 || walk-through.

I S They told me they had their final walk-through on

i the BDth before I was to do mine on the 20th.

S Q I am sure, as you say here, "...as you complete

» i the house in the next few days that minor or small matters
" will be noted and these might be covered." Is that correct?

A May I see the lettex?

- No. As I say here, not as you read, but "I thought

these two might not be caught."

Q Were you getting ready to move, to occupy the

house?

A On the 1llth of April?

Q ers.

S ——.
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A

Q

move in?
A
Q

the 11th

A

Q
A
Q
A
Q
A

A
Q
A

On the 11th of April, I thought I would be deeding

it to Dr. and Mrs. McNeil.

Did Dr. and Mrs., McNeil -- were they planning to

Yes,

And you didn't even think you would move in on
of April?
On the 1lth of April?

"Yes.

I didn't intend to move into the house.
You didn't indeed.

Yes.

What is the postscript on that letter?

“Please note above, my mailing address receﬁtly

Where did you move?

1512 Buena Vista Avenue, which is the return

You moved on April 11th?

No, I did not.

What change in address was it?

I had moved from 6837 Saint Albans Road, which is

" a house that I owned in McLean and still own.

064
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Q Where is that?
2 A 6837 Saint Albans Road? |
3 Q Is that in the District of Columbig?
4 A In McLean, Virginia,
5 Q McLean?
6 A Where I resided with my wife ang three children,

7 Q And I believe you and your wife now live in g

s | different address?

g A That is correct; we're divorced,

10 Q In fact, she got the furniture out of the settle

il | ment dgreement, didn't she?

A No, she did not.

THE COUR%: Sustained,

—

BY MR. CAMPBMN I :
Q | When did you make ovigg arrangements for the
:3§§furnitufe in this house? |
1‘§é A What moving .'.angements?
Q When did y%u firsﬁ make arrangspents to move into
- the house owneg Dy Mr. May?

MR. TROTTER: T think he could give us W time,

.MR. CAMPBELL: After April 11th,

MR. TROTTER: Excuse me, He's testified that he

065
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didMosintend to, on April 11th. 1 don't think thj

fair question,

S¥MR. CAMPBELL:

| April 28th.
April 28th?

That ig correct,

Q
A
| Q That jisg correct? The 28th?
/ | A That isAcorrect.

Q Did you have any conferences with Thomas J,

Harrigan, who is an attorney in Arlington, Virginia?

I A He may be that -- the name sounds familiar, 1
i think that he was one of the three names that Mr, Gourley

xtghad Suggested and that he would be the lawyer that pr, McNeil

"551 do know that I retained Mr, Dulaney to dea] with him, Angd

" Idon't think I had a conversation with him, I may or may

I don't recall, but in any event, in any s sequent
- %iscussiong with him, I retained Mr. Dulaney to handle it,

Q  Let's see if I can understand you correctly, oOn
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1 || April 1lth, you were expeeting the McNeils to move into the

9 || house,

3 A That is correct,

4 Q And Mr, Gourley evidently told you there was g

5 conflict developing between you and Mr. McNeil and he

couldn't represent both of you.

A He told me that Dr. McNeil was retalnlng private

counsel and that he would not be in a position to represent

either one of ys. | | /L
Q What was the dispute between Dr. McNeil and

yourself? ?

A Dr, McNeil and I never had any words of dispute, /

Q Didn't you obtain an attorney to deal with him? ‘?.

| o

A I obtained counsel to represent me in dealings with! !5?
I

r;V Counsel for Dr. McNeil.

5 - Q Over what problem?
Over the negotiations of g release,

A release that 'you offered here in evidence?

A

Q

A That is correct,
Q Was there another release between you and Dr, McNeif?
A No; that is the only release. |

Q I show you a letter dated Aprll ~=- let me mark

thiS, if I may. This is the letter from Thomas Harrloan to

067




Mr. Haythe,

THE COURT: I will mark the letter from Mr. Hayth
toNMr. May as Exhibit No. 2. This will be Exhibit 3,
MR. CAMPBELL: All right.
‘(Documents referred to/were
marked Defendants'/Exhibits
Nos. 2 and 3 fo¥ identification
MR. CANPBELL: Also, I would 1ikgco mark at the
same time a documerX entitled "Mutual R ease Agreement' --
that would be 4 -- an\a lettef from Kouth Robbins to the
Haythes dated March 19, 78.
THE COURT: Those\wilY be & and 5, respectively.
cuments referred to were

marked Defendants' Exhibits

Nos. 4\and 5 for identification
MR. CAMPBEYL: I think Mr. T tter has all of
Maybe he doesn't have this one.
MR, PROTTER: I can't hear you.
4 CAMPBELL:; You have all these, codies?

TROTTER: I don't think so.

CAMPBELL: I will show them to you.

TROTTER: May I take a look at them?

CAMPBELL: Mr, Harrigan is on call if we nee

- 068
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1 Court that Mr. Harrigan will come and identify the letter.

BY . CAMPBELL:

Wit

ProbabN did receive this. Did you receive the

8 Q
release, this releas® which is =-
8 o MR. TROTTER: object tg/the form of the question.

That is only signed by one warty, Your Honor.

BY MR. CAMPBELL:

Q Did you receive¢/that reldase?

A I don't knoy if I received is or not. As I

recall, I did recedve some release form.

his may or may

é not be it. I Jhow I only signed one release Xhich was on
=;i Routh- Robbifs letterhead.

‘ Q You never signed this release sent to you

E : Mr, Marrington?

A To the best of my recollection, that is correct.

1, THE COURT: All right.
3 THE WITNESS: At the moment, I probably dig/receive
4 this.

Wi g

L EERw me

Q When did you receive this document'and this further
release agreement?

A I don't-recall. As I say, the ietter is dated the
18th and he makes reférehce there to his éonveréation with

oy couﬁsel, Mr., Dulaney, and I know I did in fact retain

(69 |
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Mr. Dulaney that MOndayvof Tuesday éf Wednesday, so the
time frame sounds righ;.

Q Do you agree with his statement that the Riggs
Bank had declined to loan Dr. McNeil $125,000?

MR. TROTTER: I object, R

THE COURT: Sustained,

BY MR. CAMPBELL:
Q To your knowledge, did Riggs decline to loan

Dr. McNeil $125,0007

MR. TROTTER: This has to be hearsay.

MR. CAMPBELL: He has already testified to that,

if Your Honor please. |
THE COURT: He has indicated that earlier.
BY MR. CAMPBELL:
Q. Is that right?
A I was so infofmed by Dr. McNeil.

Q Then you knew on April 18, 1978, that Dr. McNeil

i had no loan; is that right?

A On April 18th?
Q 1978.

A No. Actually, Dr. McNeil had a loan approved by

. Advance Mortgage Corporation., He went to Riggs National

‘the 20th of March, and they

070
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- turned him down at the end of the week or -- I think it was

the end of that week, In any event, he then talked to me
one morning from his office and said he had made application
to Riggs and they turned him down.

He was now going to Advance Mortgage-and in fact

I think he was going over at 7:30 in the evening to make the

application.

Q When did you receive -- when did you auLhorlze
anyone to accept $5,000 from the McNeils as a dep031t on | ]{
the contract for the purchase of this house? N 1{3

A The McNeils wrote a $5,000 check on Sunday,

March 19th, the time we executed that assignment,

J
Q I show you Defendants' Exhibit S5; is that a ?

i confirmation between Routh Robbins and yourself and 55

' % Dr. McNeil that $5,000 had been dep051ted on the contract

' f between you and the McNeils?
(Handing to witneés)
A That is correct. I,personally typed that letter,
8ot my own strikeovers, _ |
Q You personally put that in the letter?
Yes. |

A .
Q And who held the money?
. _

Routh Robbins.

e,
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A

Q How did Routh Robbins get into the picture?

A Routh Robbins was a real estate firm that was
assisting Dr. and Mrs. McNeil in finding a residence in
McLean; specifically, Virginia Neal, who is either an agent
or broker -- I don't know which -- was in that‘Routh Robbins
office and was aware I had the property at Evermay and was

desiring to sell that property.

This letter is dated April 18, 197872

‘it is not.

Q I don't want to coafuse you.
Incidentally, what type of law do you practice?

A What type of law? I appear in Federal Courts

" throughout the nation as an enforcement trial attorney.

Q In what department?
A The Consumer Product‘Safety Commission, an

indepéndent regulatory agency with five presently appdipted

Pesitions,

072
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Q

How‘many?
Five,
Have you done any real estate?
Yes, I have,

When did You do that?

This is dategq April 18th?
That is what it says, yes, sir,

Now, April 18th == You had known since March 20th,

i!had you not, that Gene May wasn't going to give you an

assignment, Is that right?

Mcheils?

1Pwd to go back over to Routh Robbins,

~call from Fhiladelphia on Monday, ¢he date was March 20th,

So you held this money or let Routh Robbins hold

5j§it until the 28th, When was that money returned to the

; - Stateg earlier, I'signed the release. And to the best of

3y recollection that was on Wednesday, the 19th, and then

I signed it, and 1
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"*ﬂ know the MeNeils signed it. The MoNeils signed it when i |

2 || was presented to me; then I signed it, It was then going

3 to be signed by a Mrs, Gardner and Mr, Mitchell who are

in partnership as Gardner Homes,

| and they were to receive
5 ! a finder's fee; also, Routh Robbins was to receive a finder's
|

i
|
i

" the paperwofk,

Q

including getting an appraiser.

Did you know that they had obtained an appraiser
for the purpose of this lpan?

A I know an appraisal was made on the loan for the

Purposes of Advance Mortgage,

Q And you had contact with this mortgage company; is

that right?

t
A At that point in time? :
Q Yes,
A

Yes.

v
%
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Q You said you had been doing business

A

with them.
That is subsequently,

Q When did they obtain this appraisal? After

Mr. May told you that he was not going to sign the contract?

A It would have to be, because that is -~ he told me

he would not accept an assignment, The McNeils signed the

form with me on Sunday the 19th and he, Mr. May, said on

the 20th he would not accept an assignment,
Dr,

That is when

McNeil was g01ng to Riggs to get his money.

I don't think -- his first contact with Advance

| the 7:30 p.m. meeting.,

was either sometime the next week or the week thereafter,

Q How much did you sell the house to Dr, and Mrs.

McNell for?

I never sold the house to Dr.AMcNeil.

What was the'price?

Q

A $233,000.
Q This appraisal was also, as you know, $233,387.
A

If the appralsal is there, it would speak for

There was an appraisal for $234,500.

d you ever seen that appraisal?

MR TROTTER: we're getting a little far

on't see the point in getting into

075
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T 1 Dr. McNeil Personally because as of the -- it would have ’

9 bedy, to the best of my récollection, the end of the w
3 Precediyg the Monday of the 17th of April because by that
4 point in t e, I was informed that he had gone gut and hired

. his own lawyer

G Q When did\youy first tell Dy, MeNeil what you paid

- for this house?

g il A I never told pr, cNejd what I paid for this house,

Q Did he ever find £
A I don't know,
Q

You do kngw, don't you?

BY /R, CAMPBELL:

i p 3 i MR. TROTTER: Your Honor, I objeé t.
I

g ﬁ Q let me rephrase the question. Didn't h o to

;5L r;ngr. Yy and ask what' the Price was?

A I have read that in Mr, May's deposition,

Q You never told this man what you wWere purchasing

" 1 the house for? , | g

A That is correct, My contract with Mr. May -~ I

had taken g magic marker and blacked out what the purchase

Q And YOu knew at that time you did not have approval

- Of Mr. May for the assignment?

A,
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At what time?
Q At the time You blocked out thijgs Price
A Of course not, g blocked it out on the Sunday --
Sunday, the 19¢p of March,

e —————

Q Let's €0 to anothey Phase,
to

Uy thig house,

Iy large letters,
" “Evermay dwelliy

ral\and Waterproof
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| Thmethe fimm of Routh Robbins would hold the §5,000 de :
9 | | I re also that I‘signed ale y to the best

3 of my recollection, to Rou ins and to Gardner Homes

" indicating the £i r's fee which I was to be paying

5 fﬁo respective firms.

6 Q Were you going to participate in the finder's

- |l fee?

R A Was 1 going to participate in it?

q Q Yes.

1 A I was paying it, sir.

. | have it now.

o A I may have one in my records somewhere. I don't

Q Do you have a copy of that statement, sir, the

finder's fee agreement?

Q When did you.become a real estate agent?

A I took the courses in the»fall of '77. I took’

,Zthe examination -- I think it was the first part of December

of '77 and the license itself was issued either in late

‘December or maybe early January. Anyway, it was the end of
‘77 or the beginning of '78 that my license wﬁs actuaily

tssued and activated.

Q@ - Who sponsored you for the real estate license?

A For the activation of my license?
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Yes,

A AGardner Homes,

A No, that is not correct,

Q  Now, I show you Plaintiff's Exhibit No. 6 whicp

is the agreement of assignment; jg that correct?

A This is the agreement of assigrment, yes.

I
|
Q Vhat is that date? !
A March 19, 1978, which was a Sunday, f

Q In the 1ast Paragraph, yoy recite, "assignee agrees

that they haye been informed that the assignor" . that ! 2

would be yoy - "is a duly licensed real estate agent within | ‘}

A - It states those two things, yes.
Q Were you a4 real estate agent then?
A

Yes. My license had been issued, as 1 said.

..A No, sir. as I indicated, I was the one Paying it

peie . .
L e oy

CT s getting no commission from anyone. T yaq paying g - | S
W
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&

commission. The reason that it states there I was an agent
is because, as a matter of law, I believe you're required ~-
~YOu're required to state if in fact you are a licensed agent.

I was doing this in the private capacity.

ﬁ I think he has answered.

1 télked about/that was the second week of Jamary when

;and\sai { "Why don't we -~ we will complete on a Wednesday

cand §

T

MR. BUSHMAN: - Your Honof, that is noﬁ responsive
ﬁhe er or not he received a commission, because under e
law if\Gardner Homeé was his sponsor -~ therefore, tHe money
was going X0 an employee; of course, which could e paid
and split between him and his broker. He cou hgve sold
the house as a pXivate party without any rgal estate people
iﬁvolved, so I don'Y think he has been fesponsive at all.

THE COURT: e Court will/overrule the objection.

Go ahead.
BY MR. CAMPBELL:
Q Néw,‘Mr; Haytlfe, you stét that you did not know
of the settlement dg¥e on April 21, 19, until when?
A The se iement daté of Aprii 21,\1978 ~~ first

b
via

- May calfed me and wanted to change the complé{ion date

spect on a Thursday and settle on Friday."

Q  'So you realized time was important in this

080
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9 - Q Now, Mr. Haythe, didn't you put in your assignment
é {I agreement, the part that was not read by you previously --

4 and I am reading now into the record the paragraph which

5 you did not previously read -~ "However, if suéh approval

¢ || of assignment is not granted by the president of May

- froperties, Inc., this agreement shall be null and void."
That is where we stopped.

"Nevertheless, the assignees agree to enter into I

a separate contract to purchase with this assignor upon the

terms and conditions as set forth in this agreement of

| assignment for the purchase," and then the lot in question, it
! "and the assignees agree to go to settlement with assignor ,]
* on or by April 21, 1978." ' [

Is that correct?

A That is correct.
Q That was one of the conditions of this assignment?
A It is stated in the assignment as that would be

the approximate date of settlement.

Q Now, after you found out in March, March 20, 1978,

. that Mr. May would not give you the assigmment, did you then
thter into a separate contract to purchase with the McNeils?

A A separate document from this one? e

081
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Q

" in the p

ose, !

1 Q Yes, sir,
9 A No, sir.
3 Q There was never any contract between you and the
i McNeils other than this document ?
5 A That is correct,
| e o
ﬁ Q By "this document, ™ T Tererr3 LRIt T—No—s9-
- t A ' That is correct,
S Is that right?
A hat is correct,'yeé, sir,
:af Q InXact, they refused to enter into o separate
ﬁ contract with yo | didn't they?
;§§ A No, that § not true;
: Q Did they tell\you the prig€ was too high?
w | A

things wrong with the house

$ign a release and he wouXd get h

- Part Ccompany,

“Hline,

No. As I said eaclier Dr.

‘McNeil started finding
I.suggested toAhim that he

money back and we would

He didn' ~State that there was \garranties involved

atter?

I said earlier, he was wanting to make sure --

here was g Structural defect that would shyw up

he wanted to pe sure that he was getting a gdpd

ve discussed that,

082
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978, that the cordial relationship which existed griqr
tﬁer o between me and Mr. May no longer existed.

Q I believe you testified you only saw hip/on one
more occasiom\agnd that was in Apfil of 1978,

A No. T 3qid that’I saw.him on tMe mofning of the
22nd when I was préSen'ed that lettep/dated the 2lst; and
then within the last coupld of wefks prior to April 2lst,
I saw him,

Q  During that p‘ jod, did ydy advertise this home
for sale in any me .opolitan newspaper?

A Duripg what -~ papers?

Q om March 20, 1978, to April 28, 1978 \did you

i advert¥se this in the papers?

A Not to the best of my knowledge.

Q Did you advertise the property'for sale?

MR. TROTTER: 4Thé question is whether this is at

*;}all relevant. It wasn't brought up on direct examination.

MR. CAMPBELL: One of the questions was -- one of

; %the issues is if he intended to go through with the contract.

THE COURT: Overrule the objection.

The question is whether you ever advertised it for
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' BY MR. CAMPBELL:
Q. .Did you authorize any real estate agency to
advertise the property for sale?
A ‘I authorized Gardner Homes to run an éd in the
Washington Post.
Q And was this during the ﬁime that you had a
contract with the McNeils or this agreement with the

McNeils?
A | ' No.
Q It was not?
A IThat is correct.
Q . When did YOu first -- what is the date of this

l assignment?

A The 18th of March 1978.
Q When did you terminate your relationship with

them according to the release?

A April 22nd. The release, I believe, is dated

| April 22, 1978.

Q _When did. they -- when did these ads run in the
Eépaper? '- o

é? A I had authorized Gardner Homes to run an ad, I
zébelieve it was the éecond week of March, which would have

-made ~- I think the 10th was on a Friday so it would have

—
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been right aropnd the first of March, that weekend, what-
ever falls previoué to the 9th or 10th. It was the weekend

before I moved tovBuena Vista.

Q Is this the weekend Mr. May complained about
le coming into the property, the Evermay pfoperty?
Mr. May did not complain.to me. I was out #f town
that wee.

Q

coming through ¥Yhe house?

Mr. Thompson complain to you aboyf people

A He neve ‘compléined.
; Q He never dim?
i A No, he never did. Mr. T'ompsbn never complained
| to me.
Q How many agents, rgal estate agents, went‘through‘

i the property at Evermay tjat you Apow of?

A I know of twd, a Mrs. Gardner, who walked through

the house with me -~

Q And whén she walked through the BQuse, did she

| bring anothexr/associate or associates or agentg of Gardner

| with her?

A No, she did not. She and I personally weny over

| thep€ at 1unchtime_one day; and the other lady is Kit --\I

dn't remember her last name.
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ould be April the 21st, because there had not been, in th

proXessional opinion of my consulting architect, substapfial

. | compleXion of the house."

s that correct? 1Is that your testimony?

A Tha was my testimony on June 28, 198, in
deposition.
! Q And am I dprrect in stating oy believing that

you instructed Mr. Gou ey not to ha#dle the settlement on

April 2lst?

! A Well, this was one the reasons not to have
settlement.
Q That is not my’ question. id you instruct

Mr. Gourley not to hfve the settlement Wn the 21st?

A When I £Lalled Mr. Gourley after in3peétion that
day, I told hjfm there had not been substantialcompletion.
At the sam time, he couldn't recommend a set£1 nt, that
41 even o to settlement. - There were liens against the
propfrty and there had not been a permit issued on the

operty.

Q Now, Mr. Haythe, when did you employ this architect

to inspeét the May house?
% A I employed Mr. Jennings on the afternoon of

lednesday, April 19th.

. | (86
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Q | And that is when -- when did he go to the
property?

A That is 1978.

Q When did he gd to the property?

A He went to the property, to my knowledge, for the
very first time when he accompanied me there on the morning
of Thursday, April 20th, at approximately 8:00 o'clock in

the morning.

Q ' And I notice that -- did you know the gentleman?
What gentleman?

Mr. Jennings, previously.

-

Q
A Suxely.
% Q How lo héd you known-him?
| A I .would sa\ roughly fivelyé S.
Q . I notice in yo ¢ costs tiat you allege you have
sustained, you have no item his bill; is that right?

A A cost_for his 1?

Yes, sir.

I am bejflg billed by him.

YouAaven't paid him?

> o O

have not paid him; he has not sent meNche bill
?ESince he matter is completed. I know what I am payi him.

Q What are you paying him?

33
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10
11
12
13
14
15
16
17
18
19
20
21
22

23

was preparing a lAst.

nd ﬁhe grounds and the exterior. We took a short lunch
breagk to go grab a sandwich in the McLean area and went

right\back and completed it that afternoon sometime,
would say, roughly between 4:30 and a quarter till 5:00.

Q id you leave durihg that period for lyhch?

A I jost said we did, yes. |

Q How long were you gone?

A Idon't Khow. Half an4hour oy/so. We went from
his office down -- I tkink we went tg/the Three Pigs and
grabbed a barbecue sandwikh.

Q And came ba@k?

A Yes, sir. |

Q In this examina idn, was\a list being prepared by
Mr. Norblock?

A I believe fe was preparing a N.st and Mr. Jehnings

Q  Did gou look at the list?
A I/did not look at the liéts, either ond,
Q You didn't look & reither one?
Only to the exteﬁt that I noted that Mr. Jen ings
way’ itemizing, item by item per room, and Mr. Norblock wo 1d

ite down more general things by room.

Q And you were going to settle the next day -~ is

088
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10
11
12

13

that right? -- until this inspection?
A I was prepared to settle the next day, if there
had been substantial completion and no éncumbrances on the

property and if a permit had been issued, yes.

| Q And I show you a letter dated April 21, 1978,
your attorney, Mr. Olson.
MR. TROTTER: Hasn't that been put in evidepce?’
THE COURT: Defendants' Exhibit 6. |

MRy CAMPBELL: And 7, Your Honor. TbHAt is a
letter from Mr. |

ourley to Mr. May dated Apyil 20th.

Any objection?

Nos. 6 ahd 7 for identifica-

tion)'

BY MK. CAMPBELL:

Q Was Mr. Olson the attorneyvthat wrote this letter
dated Aﬁfil 21, 1978, when you made the inspection en the
20th? |

A As I stated this morning, I have never physicaily

089
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laid eyeé on Mr. Olson.
Q ' Did you receive a copy of this letter?
, MR, TROTTER: I have objection to its admission.

| . THE COURT: GCounsel doesn't want to offer them

at this time.

THE WITNESS: Yes, I received a copy from
Mr. Olson to Mr. May sent certified mail.

BY MR. CAMPBELL:

T

Q " When did you receive this?

. A I don't know.

i

; % Q , Of course, you didn't participate in the dictation,
| ' _

. it did you? You weren't with Mr, Olson?

A Of course not.

. Q Did you authorize him to state''On behalf of

ﬁrk. Haythe; we hereby make a formal demand upon you to f

4 ?complete the work required to be done on the house and

tender the monies to you under the contract upon your com-
" pletion of the house. Mr. Haythe will be ready to settle

ion the property at any timé after you have completed your

Eobligatioﬁs under the contract'"?

A Yes, I authorized that letter.

LN

: Q Yes, sir.

Do you know when this was received by Mr. May?
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A I yould héve no idea.

Q | Did you receive this after April 21st, the date
F the proposéd settiement?

A Of course, I did. It was written in downtown
ashington that day.

Q How do you know, sir?

A | Well, that is where Mr. Olson's offices are. I

had spoken to him, I had called his office and spoken to

1im, and in fact he called me that day. I would assume he
was in his éffice. |

Q Is it not a fact, Mr. Haythe, that the defects
referred to by Mr. Jennings and the ninety-séven items had

not been prepared on April 21st by Mr.‘Jennings?

A Mr. Jennings prepared the punchlist after the

inspection on Thursday. Whether or not he typed it up

Thursday night or Friday, I don‘t know when he did it.

SR Ea

Q  You hadn't seen it, had you?

e

POPRP

A As of when?

April 21, 1978.

PPPRRRRE R 12 SRRCIN

A The finished typed copy of Mr. Jennings' punchlist,

Is letter dated i Tom

elieve a copy was sen Do you
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L1 - ) . ek %
Do you irave—anyconnitgont l-otter?

Q

A Do I have a commitment }etter?

Q - Yes.

A No, I don't have a commitment letter. I just got
. i the cash when I needed it.

Q You made arrangements for financing?

- A That is true. | |

. Q What is this investment company here that you went

+ i and borrowed money from, M. G. Apartments?
i -
3 i A I did not say that was an investment company; I
|
i

said it was two friends of mine that owh_apartments.

Q - Why did you go to them?
A Why did I géhto them?

Q Correct.

A Well, that represents the difference between the
maximum loan I would get from McLean Barnk and the difference
as to what was owed to Mr. May.

| Did you sign a note for the loan?

For which'loan?

To this M. G. Apartménts;

> O > O

No.

They didn't take any security from you?

> O

That is correct; I was dealing with friends.
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Q Do you remembé rmately when this was and who

hired

-]

]

i 1like to of

A | May of '78, I was asked by Mr., Haythe to handle hig
purchase of the property from May PrOpefties aﬁd by Mr., --
rather, Dr. McNeil to handle his purchase from Mr. Haythe
of the same property.

~“MR. CAMPBELL: Didvyou say May?
THE WITNESS: March of '78.,
BY MR. TROTTER:

Q Who first contacted you? Do you remember?

A Dr. McNeil and Richard Price. Richard Price was
the rea}.estate broker from Routh Robbins in McLean.

Q Ndw, did you have occasion to write to Mr. May
concerning the settlement on behalf of Mr. Haythe on about
March 29, 19787 And I will show you a letter which purporﬁs
ﬁo have been writtén by you. |

(Handing to witness)
A Yes, that is my letter. .It'was ﬁritten under my

authority; one of my secretaries wrote it and signed it for

me.

I think you is. I would

033
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11

12

13

THE COURT: What is your next number?
MR. TROTTER: No. 1l.

E COURT: I take it it's without obje€tion.

- MR. BELL: Gourley to May ==

THE COURT:\March 29, '78,
MR. CAMPBELL: objegtion.

THE COURT: Receiw€éd.

(Documenht;, referred to was marked

Complainanﬁ Exhibit No. 11

for identificatior_and received

in evidence)

BY MR. TROTTER:

et My, e hh B WA A e

Q
A

Q

As a result of this, did Mr. May respond to you?
I believe he wrote me back.

I show you a letter previously identified as

Defendants' Exhibit No. 9 in someone's deposition dated

April 3, 1978, Do you recognize that document?

0 >

Q

(Handing to witness).

Yes; I received this letter,
From Mr. May? |

Yes. | |

Now, in this letter, which I'will, for the record,

ask to be identified as Complainant's No. 12, it refers to

093
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3 EA No, he had not.
4 | P Had you agreed to the settlement at 4:00 p.m. on
5 || 4/20/78% |
6 | A‘l. At this timé; no.
7 i MR. TRdTTER: I will offer this as Complainant's
8 || No. 1%. |
9 | THE COURT: Any objection?
10 % MR. CAMPBELL: No. |
1 | THE COURT: It's admitted.
2 v { | (Document referred to was marked
3 ! .Coﬁplainant's Exhibit No. 12
1' | fof identification and received
5 % in evidence)
6 % BY MR. TROTTER:
‘Q i( bid you respond to that letter?
A ! I believe I did.
Q i And refreshing your recolleétion, is that your
signatur%? |
A Yes. That was my reply.
Q .

| v _
2 || Had he consulted you concerning this?

a se#tlement at your office at 4:00 p.m. on April 20, 1978,

And that was the next day or shortly after you got
the letter?

izt 2 A AN Y oy

4. ooy
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A After I got the letter from Mr. May.

Q | And you indiqaté in thatlletter,'which I will ask
to be marked or identified as No. 13 for the record: "I
have.sLheduled Mr. Haythe's settlement onvthe morning of

the 21st as stated in my priof letter," and omitting the

next séntence, "

. « o anticipate the séme day recording
and disbursement." |
Can‘youvéxplain what that means fdr the record?

A‘ I was preéaring.to settle on the bésis that thé
puréhasef would have arranged to have all cash or the
equivaﬂent at my settlement and that meant.that I needed to
get to {the record room and fécdrd so I could disburse to
the seller. | |
Q And that same~-day disbursemént, the seller would
get his!money on the same day?

A Correct.

Q Is that what is known as a wet settlement?

A | Thatisone interpretation of the settlement, yes.
MR. TROTTER: i will offer this as No. 13.

THE COURT: Any objection?

MR. CAMPBELL: No. |

THE COURT: All right. It's admitted.

096
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[ I TR R A Zoaai T D T e R N

Xecause it's not the best, and testify if this is the docu-~,
merX, you prepared for the April 2lst settlement.
(Handing to witness)

A This document contains four pages.v The gettlement
statement I Rrepared and gave to you, it contaifs two pages
and it's handwritten.

MR. TROTWER: May I have the Cgdrt's indulgence?,

(Pause) | |

THE WITNESS: X recall ipferting in the place of
the documént or exhibit fild asfhis one appears.

MR. TROTTER: You'y€orrect.

MR. CAMPBELL: May I look at that, please?

(Document tepdered to counskl) |

MR. CAMPBRLL: I object, if Yohr Honor please.

THE CUMRT: Well, would counsel 1dy a foundation
on it, please? Exhibit 15 for identification, \at this point.
| (Docuﬁent referred to\was marked
“Complainant's Exhibit Ny, 15"

for identification)

i BY MR. TROTTER:

Q I show you Exhibit 15 for identification; would

i you tell the Court whether or not that is the original

fsettlementvstatement that you drafted for the April 21, 1978,

[—————
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settlement?
(Handing to witness)

A It is.

Q i notice there are some changes in ink at the
bottom. Could you explain those?

A The changes are for moving settlement from the
21st to the 28th of April.

Q Before the changes were‘made, would that represent
the settlement statement that you drafted in your hand?

A The ink in blue represents the figures for the

21st; the ink in black, which was done by my secretary,

| indicates the revised figures for the 28th.

Q 1 take iththe'settlement was subsequently re-
scheduled for the 28th.
‘ A Correct.

Q And on the back of it, there are some figures in
ink. Is that your handwrltlng or your secretary's?

A Yes, it's mine. There were some changes on the

28th settlement. They had slightly different figures on

the back.

Q ‘Were any -charges made to May Housing or May

Propert1es°

A Not on my behalf. I was going to collect $125 and

098
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o

transmit it to the surveyor,

Q

A \ No, 1 was not.

You weren't charging anything for your services?

MR. TROTTER: I would reoffer this. And, Your
‘Homyr, this is his original document. I would rather
subsﬁi ute a copy.
i JHE COURT: Let me hear what the groundg/of the
objection ary, |
MR. BYGHMAN: I would object. WeAwuld like to

examine that settlégent sheet in comparigbn to the one we

receivedaa copy of at he.deposition.

THE COURT: I wiN.1 rule off it after cross examina~
tion. You want to Hold ontA\it |
MR. TROTTER: Ail 1gRt.
BY MR. TROTTER:
Q Mr. Gourley, did you have od¢asion to write‘to
Mr. May aLain on Ab»il 20, 1978, concerniNg this settlement

1
or hisAviLit to ¥he office?

A Yes

.Q d before you answer, you can look at tRe letter.
(Handing to witness) |

A Yés.

Q You did?

099
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BY MR. TROTTER:

Q In Exhibit 16, I believe you mention that you

because of the absence of the RUP, which I take it represents

the Residential Use Permit =--

A Yes, correct.
Q -~ and due to other factors, you were postponing
settlement.

L Correct. 
Q

My question is, did you select another date?

A Not at that time. .

Q You didn't have any discussions with Mr. May about

anoter date for the final settlement?

A
lettel I did not select another daté.
é Now, at the time that Mr. Ma& appeared-oﬁﬁthe
of Ap%il, had you had a title examination performed?
_A | Yes, |
A - And had you made a report to a title insurance

company concerning this lot?

at my request, and they prepared a commitment based on their

search| and that is what they sent to me.

Prior to that, I received a report of title.

I don't recall if we did or not. I note in the

A I had the title insurance company do the search

were,

20th

I

e s 3 2 o g it i gt
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\

received two documents from the title company. One, a

- report of title; one, a commitment to insure. And I

|| have both documents with me.

Q Was the title free and clear?
A No, it was not.
'-Q What encumbrances appeared ofvrecord?
A This is the original docﬁment that I received
(indicating). This 1s dated March 29th, 8:00 a.m.
| Q What is that?
A This is the report of title that I ordered from
Coloniel Title on the subject property. |
Q That>is your original document. I don't'have a
copy., What, if anything, shewed in the way of encumbrances
ae of| that date of record?
A Three Deeds of Trust and a consolldatlon instru-
ment consolldatlng the three of them,
' Q Could you tell us reughly the face.amount of
those Lrusts in round figures?.
A The principal ameune recited in the ihstrument was
$81,226.53; $332,706.16; and $117;O89.16.
Q | ,Is‘that reflected upon the binder?
l A }Yes. They would be in Schedule-B; one of the

binders.

< @ty | e AL A VS i
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\ Q- I will ask you if this is a true copy of the

binder that you secured?

A » -Yes,

. CAMPBELL: I wonder if you would pérk the
bindér? He's referred to it, and'we can meke a photostat
and élso the title“rolicy. | |
THE WITNESS:\ There is ne title policy,
MR. CAMPBELL: T~ repdrt.
. f- ' THE WITNESS: The repqrt of title and commitment
to indure. I don't mindthe origingls going into the record.
MR, CAMPRE¥L: You don't min
TﬁE WIZNESS: Not at this point. o
MR/ CAMPBELL: Is there anything youNyould object
'to goiﬁg. nto the recqrd?
THE WITNESS: I dén't know. We can wait and\gee.

BY MR. TROTTER:

Q | if_I'may; did anyone on behalf of May Properties,
inciﬁdinéﬁtﬁeir attorneys,‘ever present to you a release of
these £ﬂféé'iiéns.that you mentioned earlier?

A | No. |

Q Do you know to this date whether they have been
releaSédﬁ to your persoﬁal knowledgé?

A No.

102
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Q Would the same hold true as of April 27th and
April 28th, to youf knowledge? |

i A Yes.

THE COURT: Exhibit 17 will be the title examina-
tiok and 18 will be the binder. I take it there is no
objeét on to them, |

| y objection to 17 or 182
MR) BUSHMAN: No, Your Hoﬁbr.
THE COURT: 17 and 18 are'édmitted

(Documents réferred to were

marked Cémplainant's Exhibits

tjién and received in evidence)
THE COURT: Why dop/t\we take a fifteen-minute
recess at this point,
(Whereupon, g short recess Was taken)
‘THE COURTy/ All right, sir.

BY MR. AROTTER:

Nos. A7 and 18 for identifica--

—

Q ﬁ Did you have any conversations with Mr. Malinchak
concernipg,the release of these three liens on the subject
propeéty} - |

A 1 Yes, I did.

Q  Could you tell us what he told you?

103
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A He informed me that the notes were paid and that

he would produce a release signed'by the trustees.

Q Did he ever produce such a release to you?
A Not to me personally, no.
Q - Now, did you receive a copy of a letter from

Mr. 'lsoq of the £irm of Jackson, Campbell & Parkinson
dated APXAl 28, 1978, which was previously marked Degfendants'
Exhibit No.N?

A April st?

Q  April 21st)\ I stand correcteg/

A I received a cdRy of thagy/letter.

| Q 5 And that shows a ¢ going to you, and the letter
speaks_fér itself,
THE COURT: is will be NoZ\19?
MR. TROPZER: Yes, sir. N\
(Docﬁment referrA_ to was marked

Complainant's Exhibiy No. 19

for identification)

i '~ BY MR. TROTTER:

Q Did you receive a letter from the same gentleman

in the same firm dated April 24, 1978, with an attachment?

i .
i I don't want to put you on the spot. It shows cc to Winston

jiHaythe.
j

——

104




-~

o

s i 3 ot At e i .55 o A e 38 X b TAn ek P

e ame e 4:-..!.
.
i
l
!
!

191

A I don't recall seeing the punchlist. I don't

I
re all{seeing the first letter or the second letter.
MR. TROTTER: Any objection to the:

MR. CAMPBELL: No objection.

R. TROTTER: Any objection to the Aprif 24th

MR. CAMPBELL: No objection.

|
|
.
letter?
A
‘ MR. BUS : I would have an gbjection.
|

MR. CAMPBEL\: If you're goiflg to add the punchlistj

I willinote oni& that ONson wrote tg/ Mr. May and sent it to

him, but I object to-the ahthentjfity.
‘ MR. TROTTER: Coul have that marked for

identification?
i

“was received \n evidence)

‘(Document referreéd to was marked

THE COURT: Exbabit 20. 9 is in without objection}
(Documen) previously identified

as Complailant's Exhibit No. 19

Complainant's'Exhi it No. 20

!

% for identification)
/. BY MR, TROTTER:

l

|

Q

f

Now, Mr. Gourley, did you subsequently have an

i (] ) y L4
onversations with Mr. May or Mr. Malinchak concerning the

105
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] A At that point, Thursday afternoon, I had left it ?

9 that I was going to extracate myself completely., I later | g

%]

recanted and agreed to prepare the papers and walk through
4 || it step by step with Mr. Dulaney. That is, the procedure F‘
5 || of what he would have to do in order to meet with Mr. Malin-

¢ | chak at the record room.

- - qQ Did you have a conversation, a telephone conversa-

s || tion, with Mr. Dulahey that afternoon on the 27th?

a A Yes, I did.
i Qf >Whét was discussed?
i1 A The logisticé of how settlement would take place,.

» I who wo&ld do the funding'of the loan, and o forth.

T
T

Q i Would you tell us what you told.him?~

-~

A i I don't recall specifically, but we addressed the

question of getting a mortgage title insurance commitment

1
over to the bank so they would fund the loan. He wasn't

E}apprOVéa by the title insurance company that had done the
é%search,:so it became apparent I would have to stay in it

at least for the purposes of handling the escrow.

l
& !

mgg Since I had facilities with loan documents,

& isettleménts, trust notes,‘wthings like that, it became
_:.iapparenﬁ even though I didn't_want to stay in the case, it
wz~;”as becohing controverted, I elected to do it just to get

!
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rid of it, more or less.

Q At that time, did you have any question about the

fact that -~ as to whether the Deeds of Trust liens had

“been released or been paid?

A My understanding was that the Deed, the executed
deed of release was presented along with the seller's deed
in the record room at closing.

Q' This was from Mr. Malinchak?

A Yes.

MR. CAMPBELL: I didn't hear that last answer.
BY MR. TROTTER: |

Q his was conversation with Mr..Malincha 4

A My sf answer was yes.

Q Mr. Gourdey, following that, djf you have any
further conversations, \telephone conyfrsations, with
Mr. Malinchak?

A I attempted to ca)X hdg office the following
mofning, Thursday mornimg, and attemmted to reach him, and
I didn't.

Q Did y6u tell Mr. Dulaney when settlement was
scheduled? |

I had arranged for Mr. Dulaney to be at my fice

fifst thing Friday mornihg.
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brought it back disassembled cons

f it.  There was another document stapled to the back of it

whilch contained two pages.

Where is that document?

17

wasn't it in pen

A I handed yQu the document,handfng two pieces of

paper stapled together\ You exited the room to Xerox it,

ting of two separate

pieces of paper. You did no assemble it in the form I

' .

handed it to you and I don't/reNall now. I would have to

try to reconstruct it.

Q _ Did you ever Show this setfiement shéet to Mr. May? .
A ' Yes. |
Q. ﬁ Gene H,/ May?
A ' He

reception

y have seen it while he was si

ea on the afternoon of the QOth.

;It would ha&e been a draft.

Q It was not a final typed-out statement?
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A It wouldn't have been typed on the 20th.

Q Did you ask him to sign the settlement statement
cn the 20th?

A I don't recall if I did or did not.

Q But the only thing that you had prepared on

April 20th for the settlement was a document similar to

-

this? I don't mean to embarrass anybody; it was very similar

. || to this?

o A It was that Page 1; it was not necessarily that
o || Page 2.
1 Q Did he direct your attention to an error on the

5 || settlement sheet?

3 A I don'ﬁ recall.

{ Q To refresh your recollection, did he direct your
5 attention to a $510 credit to ﬁim which was not due him?

6 A I don't recall. | |

v o Q. You don't recail.

13 | - In any event, this was the only document that you

© || showed Mr. May on the 20th?

2 A I don't recall showing it to him on the 20th. If

Nl did, it would have been that document.

n Q  VWhat time did you meet him there?
o A  He came to’my office in the late afternoon. 5
109
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Q This really wasn't a surprise to you on the 20

or 21st, ¥ it?

A. Would you eat the questio

Q This lien wash't a prise to you on the 2lst;
you previously had kpeth about it.

A Liflew of it from the timé Ivfirst revigwed the

e

T of title, whenever that was.

tell

fo) o O

When was the first time that you met the McNeils?
I guess it wés middle March. |

Of 19782

Yes.

How did you -~ what makes you remember that

particular date?

A They visited my home on a Sunday afternoon.
Who was with them?

Dick Price.

Routh Robbins Real Estate McLean manager.

Q
A
Q Who is Dick Price?
A
Q

The McLean manager. Did they tell you -- did he
you they had been showing the property?
A He didn't tell me anything. |

Q  He just walked in?

A With a contract, and asked me to review it.

110




(]

et A

217

B . W P ¢

o4

And was he the agent selling it?

Q

A At that point, I didn't know anything about - the
transaction.

Q{ - Does your settlement sheet show the payment of

a finder's fee?

A
Q
A

yes.

Q
A
o
A

{
|
s
}
i
!
l
|
|
|
|
i
[
|

No, it .does not.
Did you ever discuss a finder's fee or commission?

I have discussed a finder's fee or commissions,

With whom?
With Mr. Haythe and Dick Price.
And Dick Price. And how much was the finder's fee?

I don't recall., It was a percentage on the éale,

between | the sale of Haythe and McNeil.

Q

A
Q
A
Q

Was Haythe to get credit on the settlement sheet?

He was to be charged.

-Was he to get any of it?

I don't know.
You don't know.

Now, when did you first meet Mr. Haythe? The same

meeting you met the McNeils and Haythe together?

A

Q.

Correct.

Mr. Haythe came in later?

|
|
|
l
(
|
(
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e

A Correct.

Q When did you meet Mr. Haythe?

T .

I don't recall.

Q What was the occasion?

A I don't recall the first meeting.
Ql Did he come to your house?

A No.

Q  Did he bring an assignment with him of his con-

tractual rights with Mr. May at any time for you to review?

|

A I read the document in question. I don't recall
him.bfinging it to me,

Q  You don't recall him --

A l I don't recall the circumstances of my first
meeting with him,

Q . Do you recall ﬁhat that document said as to a
settlement date? |

A 1No, I-don't. I would have to see the document
again.

Q Were yoﬁ advised that -- what date did you set
for settlement?

A For ﬁhich transaction, sir?

Q Eor the Haythe.

A To McNeil?

1
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Q For ‘Haythe to May, from May to Haythe.
A From May to Haytheé

Yes, sir.

My original settlement was April 2lst.
And you set that yourself?

Yes. |

Did you get that date from the assignment?

> 0 o Lo o Lo

I got it from discussions with Mr. Haythe, dis-

cussions with my title people, just the procedure that I go.

through in.establishing a.settlemént date.

Q And you called Mr, Géurley appfoximately when you
set thié date of April 21st?

A No; I don't recall exactly.

Q You realize you wrote the letters; did you set it
before then?

A‘ Obviously before then.

Q You don;t remember when?

A Not the specific date, no.

Q | When did you set the settlement for Haythe to
McNéil?

A It was to occur simul taneously, immediately after.

Q  The same day?

A Correct.
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Q So that is why you wanted to be able to disburse
the funds one to the other 1mmed1ate1y7
A No. I wanted to minimize the amount of time
1nvolved in any interim financing to Mr, Haythe,
.Q And you realized, did you not, sir, that the
settlement, the assigmment agreement provided that Mr.'May

did not agree to the assignment; there would be a separate

contract?
A You will have to repeat the question,
Q I will show you the a331gnment

You were aware, were you not, Mr. Gourley, that
this ass1gnment provided that if you didn't get a -~ I have
not identified this yet.

A I would like to see it.

Q Take a look attit.

(Handing to witness)

A Okay. Question?

Q - You were aWare, were you not, there had been a
separate contraetAin the eVent Mr. May did not give censent
to the assignment?

MR. TROTTER: I object. |

THE WITNESS: i am not specifically avare of that,

THE COURT: Objection overruled.
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THE WITNESS: I am not specifically aware of it.
BY MR, CAMPBELL:

Q You didn't know about it?

A I knew there had been conversations to that extent.

Q Now; did there come a time,.Mr. Gourley, when you
felt like you were occupying a position that all attorneys
get in where you had a problem of a conflict of interest?

A I felﬁ that the.possible conflict of interest Qas
approaching.

Q  And what led you to comevto_that conclusion?

A I was getting information that Dr. McNeil wéntedv
out of his agreement with Mr. Haythe.’

Q j And did Dr. McNeil givebjou reasons why he wanted
out?

A I don3t~reca11Aspecific§, but the appraisal and
the -~ |

Q  The price?

A I don't recall.priCe being oﬁe of tﬁem.

(Pause)z
Yes, I do recall price, too.

Q Price.

Did you ever tell Dr. McNeil what Mr. Haythe was

»payiﬁg for the property in comparison to what he was paying
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for the pfoperty?

A No, I didn't.

Q DidvDr. McNeil ever ask you?

A Not to my recollection.

Q All right, sir.

Vhen did you make a suggestion -- which of these
people'did you suggest they get other counsel?

A I believe I.suggested to Df. McNeil that he ge£
anothervlawyer td represeﬁt him iﬁ his efforts tb terminate
the contract between himself and Mr. Haythe.

Q  About when was that? April 18th or so?

A I don't recall the date.

Q Was that Tom Harrigan?
A

He was one of three names I gave Dr., McNeil,

o

Q Did Dr. McNeil go to see Tom Harrigan?
A XU believe so. i don't know that.

Q - Did ydy suggest to Mr. Haythe thap~he get another

counisel ?

A I believe he alrea 2d another counsel. I am not
surevwhe:, but he mentipr€d that he was looking to me as the

settlezent atto and he had other couns®i representing him

B,
as aavoczLes.

%' That was only in the McNeil proposition that
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"“AA 1 may.have suggested he bring in someone skill
in settlement work.
:Q - Did you est Mr. McCandligh?
A I may have said Mm% andlish. I don't know why
I would have said hipe
Q id"you transfer any papers to him?

A I don't recall.

hands of it?

®

Q Did you tell Mr. Dulaney and did you tell Mr. Hayth
and did you tell Mr. May that you were not going to'Handle |
the settlemenfion the 28th? |

A - I don't know if I told Mr. May:. I believe I told
Mr. Dulaney and Mr. Haythe.

Q That you weren't going to handle the settlement?

A | That was in the late afternoon of the 27th.

Q | So you had nothing to do with setting the time of

the settlement at 3:00 o'clock because you had washed your

I don't understand the question.

et me ask the question again

you.washed your hands o 1t ~-

- MR, TROTTER: _ ieve he testified to that,

and I object.

" THE COURT:

Let him ask the question.
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A § Late into the evening., 1 got up in the morning
and ot it done. .

Q \ You didn't have the papers done in time settie
at 11:0? o'cigcek?

A . The th¥ggs that I was working opAvas the review
of the binder and selNlement statements.

Q ' Didn't you knowthat Mr,/Malinchak had released
the dee? at a release with th lien and didn't'yoﬁ know that
a use p;rmit had been issyed by irfax County authorities

on April 26th?

A r No, 1 d not.

. Q ! Yo did not know that. Did you inquiNre?

A ./ 1 discussed both of those matters with Malincha 
i - .
on t¥e afternoon of the 27th. I don't recall whether said

i :
e had them or not.

Q ° There was nothing to hinder a settlement to be

held aé 11:00 o'clock on April 28th, was there?

: A: Yes, there was.

Q| What?

4  The logistics, that I had to prepare a séttlement;
I

I had to prepare documents.

Q| .s_your own personal problem.
MR. T 0 jection.
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Q
A

1 that it was g01Ng T be—riddupdOptad s
9 A Subsequent, Mr. Dulaney had agreed with
5 || Mr. Malinchak to another time, was my information.
4 Q You weren't involved in that?
5 A No, I was not,
6 Q So, in other words, if it was at any other’time
7 || other than 11:00 o'clock, it had to be between Mr. Malinchak
8 || and Mr, Dulaney? |
9 A If thére was an agreement, it waé between
10 || Mr. Mélinchak and Mr, Dulaney.
11 Q You don't know anything about any'other subsequent
iP) times; correct? |
3 A

No. ' - :
You weren't g party to that?

No.

borrowed

that, 15

MR. BUSHMAN: I have no other questioﬁs.

COURT: Any redirect?

MR. TROTRER: Could I have ExhibtT 16, which you

from me;, Mr. Bus

 (Document tende

like to reoffer

THE COURT:

Exhibit 15, which is the handwrit
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[4]
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10

11

12

d qualifications, both educationélrand‘pragtical, to b
able toestify as to what he saw when he went ou here
to this buildi.

THE COURL: Anything rfther?

MR. BUSHMAN: 7 ould only point out for
purpoées of being an e ért,'it'sxt ssist the Court in
evaluating this e&se as to what was seen o¥™got done. Mr.
Haythe i apable of testifying to that, if there™%g no

reffigerator in the house.

THE COURT: The Court will sustain the
objection as to his expertise on architectural matters
because of the examination of this witness. He is not
familiar with the Boca Code differences in Virginia’or not.
He can certainly testify as to anything he commoniy observed
or whaf have you, as any witness who ~-- non-expert witness
could observe. So that is the differentiation. I won't
let him express an opinion as to the violation of some

architectural sfandards.

Counsel understand the Court's ruling?
TROTTER: Yes, sir, I y didn't
proffer him for that purpd
| TH 70RT: All right, g ead.

DIRECT EXAMINATION (Resumed)
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Q0 You wish to say, anything else?
Y ' ink that would cover t ubject.
0. Carry on.
A I pect that pretty we overs it unless

the ; 1s something else in my punch list.

-1

[{nj

0. On item 22, the sump pump.
" A Yes, sir.
0. Where do you say the sump pump was defective

on these plans?
A The sump pump was defective because, in my
estimation as I say, and I realize that right away, Your

Honor, I have got to back up to this because going by --

0. "Back up to what?
A Back to the Boca Code.
) These are not your Boca Codes, these are

from the Boothe, Dudley library.

A. Right.
0 Do you have this Boca Code in your office?
A No, I usually borrow them in whatever office

I would be working in at the time.
0. Go ahead, sir.
A The calling for a sump pump would require

that the sump be able to pump to an approved drainage systen
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a drainage field.
0 Maybe we pbetter be specific here. I hate to
prolong it. A sump pump performs what function?

i

A Well what happens, sir, is that moisture,
theﬁe are two types of sump pumps first. One would be for
ground water or rain water situations‘around the perimeter
of a.building where moisture, rain being thrown together,
it‘g;thers around the perimeter of the house and in perco-
lating down into the sOil it should be carried into a drain

4 : ' ' v
field, a drain system around the perimeter of the foundation.
- Now there are several ways of héndling it.
0 How was this Sﬂmp pump designed and approved
by the County?
| MR. TROTTER: I don't think --
MR. CAMPBELL: .On those plans.-
MR. TROTTER: I don't know that it was.
THE WITNESS: I don't think it was.
BY MR. CAMPBELL: |

o On those plans?:

A I don't see anything here that says it was

. approved by the County.

o And how would you say the sump pump should be

connected?
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A The sump pump should be connected to an
approved drainage system.
0" And I believe in your deposition, either the

sanitary sewer or the storm sewer is what you said, is that

correct?
2. No, sir, I did not say that.
0 What did you .say?
'A.' That the'sump_pﬁmp can be cqn;éétéd to “the

storm sewer.

Q. Stqrm sewer?

B . But in those cases where there is a combina-
tion sewer, that it's acceptéblé in that area and this
depends on the 1ocallpeop1e for instance.

0 We're falking about Virgiﬁia now, Fairfax .
Coﬁnty.v How would you, if you didn't connect this sump -

pump to the storm sewer or the sanitary sewer, as you

suggest you can, how else would you run the water from the

sump pump away from the property?

;34 A All right. If you don't mind, may I finish?
0. Tell me how you would do it.
A I will be glad to, Mr. Campbell. The way

that I handled the water can either go by a direct line to

a storm sewer or where it is allowed, a combination sewer.
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1 0.

Is ‘it allowed in Fairfax County? This is a
2 basic question, Mr. Jennings, do you know?

3 '1‘:<TAT‘“";It.is not allowed unless it is a combination
4 || sewer, i oow oLt

2 0 Go ahead.: ::. -

6 A Or it can; - if approved, and does no damage

7 |l to the building, being carried away from the building, it

8 can be allowed”to;percoiate down into either dry wells or

9 a dry well, Your Honor,:being-a-.cavity made in the. earth . .

10 || that can’be .filled with porous material but it's substan-

11 tially away from:the house, if:the property.is sufficiently

12 |} large, where it won't’ do:damage to that house or any adjacent

13 property. Dorava ook oab o bhe Nons Codel o Ui

14 Cer WD LN

+AlYl of:this: goes back to.the other codes, that

5> Il is why I have ‘all of .these. The earlier codes, for: pro-.

I5 1 tection of adjacent proéperties,:you can allow, for instance,

with a properly désignhed drain field, you can allow the

water to simply go” through your .own: lawn and percolate out’

‘ the edge'of the:lawn 'or:.you'.can carry a 'pipe system to the

« edge of the 'lawn,! to: the curbing and .evacuate it over into

z;the curb where it would carry itself into the storm sewer or

lif you're willing to pay the expense .of curb .cuts and that

 sort of thing, be able to tap directly into the storm sewers.
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There are a variety of things.
Q Now, Mr. Jennings, are you through? 1In
Fairfax County, can a builder cut the curb line and dispose

of the water as you have just described?

i

i
i

:
i

j
|
!

; ;

A If given permission, sir.

Q0 Against the Code, have you looked at it?
About curb cuts?

0 Yes, sir.

A o, I have_not read curb cuts, I illlbe_glad

to look it up.

;Q Yqﬁ cNiticized this sump pdmp system without

C
looking at the Boca Codg?

A I have looke¥ at thg/ Boca Code. Would you
care to give me the citations fi the Boca Code that applies?
MR. CAMPBELL: I haye no further qpestions.
CR@SS EXAMINA ON
BY MR. BUSHMAN:

0. Mr. fennings, let me ask you\a couple of

i questions dealyng with the grate in the basemeyt. You
i ~ o

indicate it/was all stopped up, is that correct?

A Which one, sir?
0 The one you said there was a missing grateQ
A © That was in the area right here, sir.
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MR.. TROTTER: 7T would call Mr. Dul

Whereupon,

BENJAMI LANEY,

was called as a wi Ss by and on be f of the plaintiff,

and havin een first duly Sworn by the Clerk

examined andg testified as follows:

(Witness excused.

Y: Please

the Court,

DIRECT EXAMINATION
| BY MR, TROTTER'
Q

Wbuld you glve us your name, occupation, and

address please, 51r?_

, A Benjamin Dulaney, I am an attorney. My

office address or home?

Q Both.

A I am presently 11v1ng at 3849 McComb Street,

.y Washlngton and I have an office at 1828 L Street and

I have an offlce in Arllngton.

Q | Arlington, Vifginia?

A‘ Yes, sir.
- Q Are you a member df the legal profession?
-‘A Yes, I am.

o

Where did you obtain your education?

THE COURT: You all question Mr. Dulaney's
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qualifications?

MR. CAMPBELL: No, sir, we stipulate to that,

Your Honor.

MR. TROTTER: You will stipulate?
'MR. CAMPBELL: That he is a lawyer.
BY MR. TROTTER:
Q I have just a‘couple of questions, Where
did you receive your degree and when?
| A I received a B.A. from the University of
Virginia and an L.L.B. from George Washington University,

later Virginia was before the war, I think in '42, and the

L.L.B. woﬁld be '45,

0 ~ And since?
A Or '47, excuse me.
Q How long have you been engaged in the active

practice of law?

A A little over 30 years.

CQ What firm?

A Originally the firm of Douglas, Auber and
Campbell which'subséhuently merged in June two years and
the name of the firm is Jackson, Campbell and Parkinson.

1} Thank you, sir.

Were you engaged by the plaintiff, Winston
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Haythe, to perform certain services with respect to a

contract to purchase or a building contract of a lot in

Evermay?
A ~Yes, I was.

Q Now are you familiar with the locality of

Eve ay Subdivision?

Yes.
0 Did you used to live close to there?

A lived for 27 years on the back’ field owned

by Vernon Palmer, thé'old dairy farm, and Mr. May or May's

‘corporation bought the whole frontage om him.

0  Were you Xamiliar wit}’ this particular house

before you were contacted Mr. /Haythe?
A No..
Q When were y contagted by Mr. Haythe with

reference to April 21st, 19782

- A You sai1d when?
Q AppTroximately when?
A, received a phone call from him on April

the 8th.
MR. CAMPBELL: April 8th?
THE WITNESS: The 8th, to my recollection

BY MR. TROTTER:
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10
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12

13

14

of thrs urchase from May Properties, or were you in n
during that peridcas

THE COURT: 't hear the last part of

your questio . Trotter.

BY MR. TROTTER:

o} Let me be ailittle more specific.

Mr. Dulaney, what did you do oﬁ behalf of
Mr. Haythe'in regard to facilitate'the‘closing of this
property, if anything?

A The'first-thing I did was call Mr. Tom
Harrigan that was representing Dr. McNeil and by agreement
with him, ferminated and cancelled the”assigﬁment of the
May-Haythe contract, a mutual release or releases»were
prepéred by Mr. Harrigan, executed to the best of my

knowledge.

MR. CAMPBELL: I am sorry?
. THE WITNESS: To the best of my kndwledge,

and the deposit w returned.

r
BY MR. TROTHER:
Q What next g4 you 2
| A I advised --
THE COURT: You meaﬁ on the May- the

ract or the McNeil contract?
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THE WITNESS: The McNeil contract.
BY MR. TROTTER: |
0 I am speaking of the May-Haythe con actinow.
A t seems to be the assignmen{/0f the contract
to McNeil, there seened to be a stumblipg”in the settlement
of Mr. Haythe's contract™ith the Mx{ Company. We wanted
to get that out of the way so ere would not be any further

impediment to settlement.

0 Did yo o so?
A I d so.
B ¢ Next what did you do?

I then left on a vacation at Hatteras t™. catch

S0 bluefish, which I missed‘by one day.

§grecords here. That would have been Wednesday that I left.

MR. CAMPBELL: Excuse me, Mr. Dulaney, would
you please state the date you left, was that the 19th,
Wednesday?

! ' THE WITNESS: I would have to look at my time

WITNESS: Yes, sir, and ised Mr.
:iHaythé that Mr. Bill OlSOMWills Olson would have the
' file, and if anythiwmg Came up before ‘ eturned, that he
would.. e the file and give whatever assistance 1d be

R

MR. CAMPBELL: The 19th?
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. May was not there, Mr. Gorley has testified in this ¢
as to\yhat took place, and I submit this is rank hea ay
and I wou object.

COURT: I would have to s stain it at

thié point.:
BY MR. TRO R:
| Q@ - Did you talk 46 M. Malinchak again?
| A I talké to him threeimes that day.
f Q What was discussed on-the‘h t occasion, do

you remember?
I don't recall. The substance, as I call,

at was the substance.

e

0 As you left it with Mr. Malinchak, was there
any change in the settlement date or the time of the
settlgment?.

A | I understood thatAthe'settlement was to be
on thé following day at 3:00 ofcloék in the afternoon and
I made arrangements to be at Mr. Gorley's office at 10:00
o'clock the next morning to meet Mr. Haythe and Mr.
Malinchak was aware of this.

.TQ, : What role were you to take in the settlement?

A I was merely advising Mr. Haythe by g01ng

over the various documents to be signed. I was not to act
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~going to.do, that I would specifically deliver the documents

20

‘that. The form of affidavit to be executed, as far as the

as the settlement attorney. 1 finally agreed, with some
reluctance, that if all of the papers were prepared, that

settlement was prepared by Mr. Gorley, and if someone under

him made the last minute rundown of title, which I was not

here at the Courthouse and that I would transport the
checks, because Mr. Gorley said he was not going to attend
the settlement with Mr. Malinchak.

0 | Did he tell you why? -

A He'seid they had a fight and he had been
absolutely insulting.

0 - You don't mean a fist fight?

A A ve:bal argument. I don't know what the
reason was. |

Q Whe.in fact did prepare all of the settlement
dqcuments‘and hold the settlement for Mr. Haythe's point
of view? |

A Settlement,'Mr.'Gorley prepared all of the

doeuments; He prepared the settlement sheet and the deed

of trust, the note, I presume he did. I can't speak for

release of liens was concerned.

MR.. TROTTER: Could I see Exhibits 21, 22,
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23, 24, 25, 26 and 27, please.
BY MR. TROTTER:
Q Now,‘did You on the 28th, the following-day,
meet at Mr. Gorley's office? |
A I arrived at Mr Gorley s office within five

mlnutes of 10:00 o clock ‘give or take.

Q And was any message there for you at that
time? - |
MR. CAMPBELL: Please don;t lead the'witness.
THE COURT: Sustained.
BY MR. TROTTER:
Q What did you_do'ﬁhen yoﬁ‘got to Mr. Gorley's
office? o |
A When I first came in, Mr. Haythe had not

~gotten there and the switchboard operator said I have a

message for you, Mr. Duianey, and handed me a slip which
was a message for me to cail Mr. Malinchak.

Q . | Did you call ﬁim?

A I called him right away and he confirmed the '

fact that thexsettlement was for 3:00 o'clock in the after-

noon. -

Q You said right away -~ what time did you get

there?
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‘% A - Between 10:00 and ten minutes after.

1 Q Fine,

% .A I told him_ﬁhat we were ready té settle,
MrL Haythe had the funds available, he was getting them
an% the papers were being prepared and thét I was in hopes
th%t it could be settled before 3:00 o'clock, because I
waLtéd to get back to my bfficeland did not want to sﬁend
él% day on what appeared to be é relatively simple real

estate transaction. -
0 What did he say?

A He asked me what time I wanted to settle,

‘.
!
|
|
|
|

I said I would like to shoot for 11:30:_then I asked ... -

hiﬂwif he was going to be in his office all morning and he

i ' . _ o
said he was. I said, I will call you when I have all of
thelpapers and checks in hand and ready to leave for Fairfax

L . o :
so that we can coordinate our time in getting there at

t

| .

approximately the same time.

|
|
|

from McLean.

He was going from Arlington and I was going

| |
1 e ~ Did he agree to this or not?

A Absolutely.
Q Now what transpired, from your point of view?
A I went with Mr. Haythe to the McLean Bank
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whére he picked up a check, I came back with him to Mr.
Gorley's office and Mr. Gorley took the check and walked
it;over to the bank and I am not sure which one without
looking, and it took him possibly 15 - 20 minuges, and he
came back with a cashier's check and he went over with me
the:settlemeht sheet briefly and gave me the deed of tfust
to bg recorded and gave me the check payable to the Clerk
for the recording of the deed and the deed of trust, and
he éave me the check payéble for the purchase price of.the
property. ' |
And at about 11:20, I called Mr. Malinchak

to tell him I had everything in hand.

| 0 Did you reach him?

A . I was told by the switchboard operator that
he was not in the office. |

Q Did you leave a ﬁesSage? -

A I asked where he was and she said hé had gone
to Fairfax and I said, if he calls, that I am on the way
to the Cdurthouse, that the check and papers are in hand.

o Did you recéive any -~ well, what did you do
next?

| A I got in the car with the papers in hand and

drové to Fairfax Courthouse.
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have already been admitted into evidence, and ask you if

these are the

those? I suppose the settlement sheet statement, was that

signed by Mr.

A

Exhibit 21. Exhibit 22 I had.

Q.

had seen it at the office.

0
check'for the

A

o

P

0
A

ment did not take place to be returned to Mr. Gorley.

0

for the recording costs?

You had the original of that check?

I will show you Exhibit 21 through 27, which
papers you had in hand or which, if any, of

Haythe?

I don't think I had that with me, that is

That is the check? -
MR. CAMPBELL: What was 21, Mr. Trotter?
MR. TROTTER: The settlement statement.

THE WITNESS: I don't think I had that. I

BY MR. TROTTER:
And I believe you said Exhibit 22 was the
balance of the purchase price to May Properties

Yes.
I had the original of that check.
What happened to the original?

I gave it back to Mr. Haythe after the settle-

And Exhibit 23 is a check payable to the Clerk
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A I had that witﬁ me, the original, and I gave
that back to Mr. Gorley.
a What about Exhibit 247
A Exhibit 24 is a note which had been given to
fheﬁMcLean Bank, I did not haQe that with me.
0~ You had the deed of trust?
A, '»‘ The original deed of trust, which is 25, I

had with me for recording.

0. Of course you did not recérd.that, I take it?

A No.

Q What is the next document that you had with
you?l

A I don't recall haviththisrwith me and the

title insurance company affidavit and agreement I did have

with me.

0 What time did you get to the Courthouse, Mr.
Dulaney? |

A | Roughly 12:00 or a little after, a few minutes

after the time I actually parked the car and got into the

Courthouse.
Q What did you do?

- A I went downstairs to the office of the Clerk

with the papers for recordation, I looked around and did not
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see Mr. May or Mr. Malinchak. I had never met Mr. Malinchak
and I asked if anybody had seen him and they said yes, he

had been there with a gentleman but had left.

0 Did you know Mr. May before this?

A Yes, I knew Mr. May.

1} Go ahead, what did you do next?

A I then tried ﬁo find a Mr. Buckrop, Mr.

Gorley's man that did the last minute rundown of title.
He was out to lunch and I couldn't find him, so I left.
word with the lady down the:é who accépts documents for
recording, gave her my name, told her I waélgoing to the
cafeteria to have a sandwich, if anybody came in asking for
either Mr. Haythe or myself, that I woﬁld be in the cafeterid
Mr. Haythe and I had left in separate éars

and he was going to finalize the insurance on the new
property and so he was not with me at that particular time.

[0} Did you call Mr. Malinchak'before you ate
lunch?

A I called Mr. Malinchak before I ate lunch.
They knew he would be out becaﬁse they said he would be
back"by 1:00, he had a settlement scheduled at 1:00 o'clock.

Q - Did you call him after lunch?

A I called after lunch and at about, my

L.
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reéollection is, at about ten minutes of 1:00 and he was
sti;l not in; I called agéin at 1:00 o‘clock and he was
in settlement and would not speak to ﬁe. He left word
tha£ he was not to be disturbed during settlement.

I called again atA1:30,-and having gotten the
séme message at which timerI left word that I thought it
was extremely rude to leave counsel standing out here
waiéing for a settlement without even talking to mé.

(o S At that time, were you aware of the factlthat

he had recorded the deed to Dr. Albright?

A No.
0 What transpired next?
A Mr. Haythe had joined me for a sandwich, the

two of us walked back into the record rcom and we found
Mr. Buckrup and a deed had been recorded from May Properties

earlier in the morning.

0 To Df. Albright?

A Yes.

0. Then what did you do, sir?

A I went-to your firm's office, you were not in

and I asked for Mr. Prichard and he was not in, and I think
it was about that time that you walked in the front door

of the office.
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1 Q Mr. May, Mr. Dulaney, excuse me, did you make
2 a record of these events as to when they‘took place at the
3 same time that they transpired, on that day?
4 A I sat down that afternoon in either your
5 office or your conference room, I am not real sﬁre which.
6' I think in the conference room, and wrote ddwn, while it was
7 fresh in my mind, e#actly what had transpired that day.
8 V'Q I will show you a memorandum dated April 28th
9 at 2:30; is this the ﬁemorandum to which'youArefef? |
10 A That is a copy.of the memorandum, the
11 original of which I have here.
12 MR. TROTTER: Your Honor, I understand that
13 therevis no objectioﬁ to this. I would like to offer that
14 as an Exhibit.
15 " THE ICOURT: Exhibit 29.
16 MR. CAMPBELL: You want to put theoriginal
17 in?
18 MR. TROTTER: That is up to Mr. Dulaney.
19 - THE WITNESS: As long as somebody gives me a
20 copy, I have no objection to the'originallgoiné in, Your
21 Honor.
22
23
140
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A(The document referred to was marked
Plaintiff's Exhibit No. 29 for
identification, and was received
in evidence.)
| BY MR. TROTTER:
0 There is a notation in the margin here, did
you.ﬁake thaﬁ_notation? - "
. A I made that notation, I made that compara-
{ _
tively recently, within the last couple of weeks.
1} Why did you make that notation?
’ A To refresh my recollection on one other
thing that I thought of sﬁbsequently.

3

o About which ﬁeeting?
A The telephone conversation, not the meeting.
Q The telephone conversation with Mr. Malinchak?
Z A We discussed duriﬁg my telephone conversation

at abqut ten aftérvten on the 28th; there was a-discussion
with fegard to the release bf a blanket deed of trust held
by Beésie Cramer-Palmer which was some problems, she
appareﬁtly éent a release and it couldn't be’locatéd. He
was atFempting to locate it or have her sign another
immediétely. There was a discussion to whether that problem

had been mentioned in our conversation of the 27th, and he

141
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1 assured me it had been.

2 ‘ That is the only notation on there that was

not made on the 28th.

[y

4 : 0. Did you see that notation, I don't see it on
5 the copy?
6 : MR. CAMPBELL: It's on my copy.
7 o MR. TROTTER: I would offer this.
8 | THE COURT: 29 is admitted without objection.
9 | MR. TROTTER: I have no further questions.
10 .CROSS EXAMINATION |
11 | BY MR. CAMPBELL: i
;

12 } ) Mr. Dulaney, I understand from your last
13 testimony about the 1ien and the problem about the permit
Bt and:it vas resolved in your mind, were the punéh list items--
15 | MR. TROTTER: Could you breal that down?
16 ‘ BY MR. CAMPBELL:
17 . 0. Had these things been resolved by April 28th?
s f A Mr. Malinchak had advised me he had the
19 rélgase of the blanket truét, I was Qbyiously going to

2 |l check it to make sure it was properly releasing this [i?

i1 || property.
0. And you were satisfied that the work had been

| done on the punch list items?

R .y
N
| A—
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Harrigan.
0. Did that enclose a copy of the release?
i A YQS. |
0 Was it signed?
‘ A No!\ the copy I got.
| ) | When w the release sjdned that you know

which was prepared by Mr \Harrigpfi?
\ .

A | I don't know.
Q You don't ¥now?
: | A I undgfstood it had bee’ bu£ I don't know
when,
. 0 Do you know when that was filed mailed or

executed by the parties or if it ever was?
H

A I understood it was. ‘I don't know when

was or when it was mailed.

i

0 Are you familiar, Mr. Dulaney, with a release

agreement which was dated Apiil'let, 1978, which was signed

by Routh Robbins?

A I knew that Routh Robbins had agreed to this
I . )
and that there was to be a release agreement. I don't
think I have ever seen it.

| 0. All right, sir. Was your testimony that --

did you know that this property was scheduled to be settled




A I had, I can't answer that that way.

; 0 But you hadn't raised any problem about it?

‘ A No, I had advised Mr. Haythe that I thought
Mf. May was a man of reputatién. If he had said it had been
done, in all iikelihood, it had been done. 1If there were
not any that had not been done, I thought that he would
méke them good and that would not preveht the settlement on

the 28th, and he agreéd with me.

0. Did you also, Mr. Haythe agreed with you?
A : Yes, he did.
|
: 0 Now had you made a personal investigation of

whether the permit had been issued?

i

A No, I did not. :
0 Were you satisfied that it had been?
} A ~ When Mr. Malinchak told me it had, I certainly

was willing to accept his word for it.
0. I don't believe either you, Mr. Gorley or

anyone else checked on that particular item?

A I didn't. If anyone else did, I wouldn't

On the 28th, as far as you know, eve

verything was ready subject

. 143
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on April 21st, 19782

B. I did.
‘ 0. And were these releases that I just mentioned
part of -- was there a controversy between the parties on

April 21st, 1978?

A Did I have personal knowledge of that?

Qo Yes.

A I don't have any personal knowledge.

0 You do khow these releases were not execﬁted

until the 22nd?
‘ A I don't know when they were executed. I have
said that. I know that when I finished talking to Mr.
Harrigan on the 18th, and everything had beén agreed to and
it was merely the execution of simultaneous releases and
the return of the deposit.
0. Were you involved in any way with the settle-

1

ment which was scheduled for April 21st?

A I wasn't in,town,lsir.
£ ’ 0 Did you know there was to be a settlement on
; the 21st?
fz A I think I did.
g % ; When you left Washington, you , S case

to your associ T son?
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0. You testified, I believe, that -- are you

familiawwith title work, Mr. Dulaney?

A have some familiarity with if, yes.

Q. Have y participated iff settlements?

A I am not a se ment attorney, I don't think
I have ever settled a al estaté. nsaction. If you're

asking about tixfe work, I have represent Lawyers' Title,
I have be€n involved in settlements and I have at™ended

a purchaser or a seller.

0. Have you done any of the title work yourself
like preparation of deeds of trust and search the records?

A Search the records for a particular case,
I ﬁave never just to be searching records.

0. Am I fair in stating, and you<tell me other-
wise, that you feel that you are qualified to handle a
settiement of a residential home in Virginia?

| A I WOuldn't feel that I was qualified to

handle that settlement. I wouldn't have attended it.

0. - When did'Mr. Haythe first ask you to partici-
pate in the settlement én April 28th?

A He asked me to be his counsel at settlement,
the first time I talked to him on the telephone ten days

before the 28th, or the 18th. That was our first

146
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conversation. That was the reason, one of the primary
reasons, that he gave for what he wanted me to do.

0 I thought he only employed you then or
discussed with you thén the controversy with the McNeils?

A No, that was paft and paréel of the whole
thing.

0 You were to also participate in the settlement
of the house?

A I don't know what you mean participate, if you
mean represent him at settlement, yes. If you mean search
titles and run the settlement sheets, no.

0 - At that time on the 18th, did you obtain a

i settlement lawyer?

1

! .

5 A No..
!

i% o .Did‘you talk to -- you didn't talk to anyone?
Ei A No. |
i Q Who did youvthink was going to handle the
£Settlement?
A Mr. Gorley.
0. When was the first time you saw Mr. Gorley?v
A I believe the 28th.
0} The morning of the 28th?

A Yes.
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1 0. ‘So you had never seen any of the éaperé and
) you'don!t know if. they were in existence for the alleged
3 settlement on the 21st?
4 A I don't know.
5 0. When did you feceiveﬂthe letter from Mr.
6 Malinchak?
7 A On’ the 27th.
8 Q. In:your office?”
9 A In my office, ‘hand delivered.
10 [N 'Handideliverea by courier?
1 A I don't know who hand delivered it, it went
19 to Mr. Olson when he was out, his secretary brought it.
13 My recollection is that it was-early afteinoOn,‘butuit
11 could have been as late as 3:00 o'clock.
15 Q. 'So it was delivered to Mr. Olson and Mr.
% Olson gave it ‘to-you? |
17 A . No,.Mr. Olson was not in, Mr. Olson's
1« II secretary brought:it%InEtO'me}?TShe'recogniéea it as being
Vrl\ something in this case.’-
N 3 o ‘So Mr. Olson didn’tzséefthéiletterfl
< ¥ A ‘I ‘don't believe he did. He has seen it
-JEE since, I would assume.
Lii ..Q. ~ *-What did you do then?
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A

0
A
0.
A

0.

28th?
¢ A

Q.

A

0.

A

A

When I got the letter?

Yes, sir.

I think the first person I called was Mr.

Winston Haythe.

Where did you call him?

At his office.

And what was that conference about?

I asked him if he had gotten the letter.

At that time, did you tell him you would be

unable to attend the settlement at 11:00 o'clock on the

No.

You had no bookings or appointments for the

following day?

No.

You had the whole day clear?

Yes.

0

A

Mr. Gorley three tim®

You called Mr. Gorley?

talked to Mr. Haythe four ti hat day,

at day, é Mr. Malinchak, your

bartner, three times tha ay .

0

n did Mr. Gorley tell ydw that this

SEtt ent was at 3:00 o'clock?
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call Mr. Haythe and tell him of the change in times or who

was going to handle this title work?
A He was obviously advised by me in a conversa=

tion of where we were to meet and what the time schedule

was.
Q Who told him?
A I told him.
Q What time?
A ~ I don't remember.
Q. Was it‘after 8:00 o'clock?
A No, sir. .
0 It wasn't at his place of employment, was it?
A Ahy conversations I had with him were at

his place of employment. .

Q Are you certain?

A I can't be that certain, Mr. Campbell. I
have got his office number and his homevnumber.

0 Were you aware that he méved?

A " Yes, I was aware and he had given me his

home number and office number.

0 When did he move?
A When, I don't know.
Q Now what happened on the following morning,

150
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the 28th? You have Mr. Gorley there, you have come in at
about what time, ten after ten?

A - Within five minutes 6f 10:00 o'clock, one way

or the other.

Q What took place then?

A What?

Q What fook place then?

A I went in an office and called Mr. Malinchak.
0 Which office?

A

I don't‘recall ;pecifically whether it was an
empty office or, I say eméty in the sense of no one being
there. I am not sure whether it Qas Mr. Gorleyfs office or
one of the other men in his officé, I don't recall.

Q0 Who else was present when you called? Did
you_go in by yourself to make a private call?
A No, the door was wide open; ahd during the

course of the conversation, it's my recollection that Mr.

_Haythe came in.

!

0 Mr. Haythé came in, not Mr. Gorley?

A Mr. Gorley was in and out and I don't recall
him being in the room when that conversation took place, but
I couldn't be one hundred percént positive.

Q How long was your telephone conference with

et P Mt 2 PR N O, b A0 M € T S i
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16 .

Mr. Malinchak?

A~ I don't know, I didn't time it.

0 Was it a short conference; a long conference?
A Say about five minutes, seven minutes.

| 0 Five to seven minutes?
A Something like that.

Lt
0 What took place in this conference, what did

you say to Mr. Malinchak?

A Well, first after saying good mo;ning, Dick,
and good morning, Ben, he Said are you ready to go to
settlemenf at 3:00 o'ciock and'I said, we will have all of
the papers assembled, we will have checks in hand, but
quife frankly I would 1iké to get this out of ‘the way so I
can}ge£ back to my office so I can get some work out this
afternoon and not spend all day settling on one real estate
transaction. He:said what time‘do you want it, énd I‘said,
well, let me shoot for 11:30 and are YOu>gsing to be in all
ﬁorning and he said, or assured me that he was.

1 said, then I will ca}l you when I have.
everything in hand ready to go so that we can coordinate
our tiﬁe at the Courthouse.

Qo What did Mr. Malinchak say?

A He agreed to that, sir.
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- Q That conversation took five to seven minutes,
sir?;
A . I don't recailAthe time, sir..
I 0 mr. Dulaney, didn't you ask Mr. Malinchak in

that call to extend the conference settlement to 3:00

o'clock and he refused?

A Absolutely not. We had a perfectly clear
'understanding.
0. Did you know that Mr. May was going to the

Courthouse while you were'in McLean?
| .A I had absolutely no idea he was going to the
Courthouse while I was in McLean. If I had, I wquld have
calleé him, -
Q When‘you called Mr. Malinchak lafer, did you

find out he had gone to the Courthouse?

A. I did.
0 How many people were there in this office
when you we aware that both -- when you were re that

Mr. Malinchak had gdne to the Courthouse? Who was there
in.Gofley's office? | . |

; A I am not~Sure anybody . If there were, I
don't recall |

T Q Weren't you there with Mr. Haythe and

153
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1 the fact that there would be title insurance.
2 0 And did you look at the settlement sheetg”
3 I looked at it briefly and asked Mr. HMaythe

5

if he had y questions and he said no.

0 id you review it, sir?
A Yes\ briefly.
0. Did you\see any particMlar item on the

settlement sheet? Did y see a/5510.00 item on the

settlement sheet?

A I would havgZ to 1logk at it and refresh my

recollection.

0 Whi was a credit to the\purchaser and the

seller, did yod notice that?

A No, I don't recall it now.

Did you know, Mr. Dulaney, that all Wf these

docyfhents were dated April 28th?

B No, I didn't know that particularly either.

Q Did you ask to see‘ahy documents which had

been preparedvon the 21st?

A No, sir.

All right, sir. Who was in the of
Mr. Gorley left, who wen

T, Gorley by himself.
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\ A I went with Mr. Winston Haythe and the
gentlemaq whose name still escapes me, I may have €. I

don't know.

0. And wh occurred at t McLean Bank?

A Mr. Haythe si a note and gave it to the
gentleman sitting at t desk and s handed a check.

0. Di& he sign any other documdnts at the McLean
Bank?

A If he'dia, I don't recall.

0 ' Did you review the documents he signed?

A No, he made thé'financial arrangements himself.

0 Was Mr. Gorley with you when you went to the

McLean Bank?

A No..

Q I am going to show you an ekhibit that was
marked Plaintiff's Exhibit No. 24, is that a cépy of the

note that Mr. Haythe signed?

! A I can't testify to that.

o I believe you testified earlier that you

reviewed the documents?

A I don't know that I reviewed this because

:?this is, Mr. Haythe being an attorney and knowledgeable made

" these arrangements in advance. I didn't know how he was

-
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1 raising his money.
9 0o Would you mind stating to the Court again
3 what documents did you review on behalf of Mr. Haythe?
4 3. I think the settlement sheet, and whether I

n

[0 4]

B

reviewed the deed of trust, I think so, I am not one hundred
percent positive.
0. You're familiar with -- you indicated earlier

you had a lot of experience with buyers and sellers; even

though you had not actually conducted settlements?

A Yes.

0 Don't ydu, in the normal coﬁrse of events,
sign the note and deed df.trust'immediately thereafter?

| A | I would normally review them with more care

where I was not representing é knowledgeable attorney and
if he had asked me'ény questions about them, I would simply
have re-answered them.

Q My question is, isn't it not normally signed

first, then the deed of trust? They're usually signed

together?
‘A I think they were signed éontempofanedusly.
o This was signed a£ the bank?
%A I don't know whether it was signed at the

bank, I didn't pay that much attention.
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Q‘ I thought you said he went to the bankand

signed a note?

A He would have had the signed note with him.
i I don't know whether he signed it there, he delivered a
note and picked up a check. I didn't look at the check.

I presume it was made payable to Mr. Gorley.

0 Did you review the note?
A I don't remember whether I did or not.
0 Is there anything unusual that you recall

about the note?
A No.
0 Let me show you the note again and ask you
to read the note and see if there is anything unusual about

the type of financing? -

A You mean the fact that it's a 120 déy note?
Q. Is that unusual to you?
A It depends on the circumstances of the case.

Rl

If somebody's buying a house ‘they inteﬁd to live in, this
wouldn't be the type of -- this would be at least a short
term financing until they could work out‘sométhing else. -
I knew Mr. Haythe and he was separated from his wife a-d
she had custody of the éhildren and he'therefofe needed a

five bedroom house —-- did not need it at all, and he planned
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to sell it. The separation having occurred during the
pProcess of the building of the house.

0 You didn't think he was going to occupy this
house?

A I don't know if he was going to occupy it
until he sold it, T knew he wasn't going to plan to live

in it pPermanently,.

Q When did you find out who the lender was tha

Mr.N\Haythe was going to use?
On the 28th.

0 On the day of settlement?

A ad asked him if he could aise the money
to pay the price arN he said yes, he hdQ.

0. When do u think ¢ Gorley told you that
the settlement time was fo\3;400 o'clock?

A 5:15 on the 47th}

0. It was r 3:00 o'cl k, why did you show up
in Mr; Gérley's office at 10:00 o'cloch?

A ecause I was -- Mr, Gorley ked me to meet

: him at thaf time so we could get everything lihed up. At

" that ime, I was hoping I could move him up. I didn't want

spend the whole day there.

0. Why did you then proceed to the Courthouse a
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clear.

MR, TROTTER:
"Question: You don't know whether or
not you told him that in response to a gquestion?
"Answer: No, sir.
If he asked me the”queStion; if he

could sell it after a year, the answer is real fast.

If he asked me if he could sell it the day after he.

bought it, the answer would be a fast yes. That
would bé to anybody.

"Question: That was going to be my
next question. There ﬁouldn't.be any prohibition
against-him reselling the house after he got title?

"Answer: .ﬁo}:sir, none whatsoever.
The date they take poséesSion,-I wouldn't advise
them burning it down, thé'insurance”coméany might:
not like that, but anything else.

"Question:. But in effect he could
achieve the'assignment-byAgoing to settlement with
you and theﬁ reconveying it over to Dr. and Mrs.

McNeil?

"Answer: There is no problem whatsoever

to that, sir."
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emaining motions, both defendants or the three that are
reMaining. I assume that we cannot complete this today
Off t record.
(Discussion off the record.)
(A short recess was taken.)
E COURT: Call your first wjkness, Mr.
Campbell.
MR. C BELL: I would 11 Mr. Fitzpatrick.
Whereupon,
THOMAY, LYN 'FITZPATRICK
was called as a witness by cg{nsel for the defendants, and
having been first duly swofn by he'Clerk'ofvthe Court, was
examined and testified s follows:
IRECT EXAMINATIO
BY fIR. CAMPBELL:
o] ir, would you please state your full name?
A, Thomas Lynn Fitzpatrick.
Where do you reside, Mr. FitzpatriciY
A At 2103 Melanie Drive, Herndon, VirginN\.
0 I apologize, but could you keep your voic

up. Whewe are you employed?

A, Fairfax County, Department of Environmental

Management, Division of Public Utilities, .Senior Engineering

160_
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Inspector.

Q-

And how long have you been so employed there?
Two years.

And you were so employed on April 26th, 19782
Yes, sir.

Are you familiar with the May Properties and

May Housing homes in Evermay?

A

e

Yes, sir.

I show you a residential use permit and ask

you if you can identify it?

A

Yes, sir.
0 Was it issued by your department?
~\\¥>A. Issued by my depa;tment; B
MR. CAMPBELL: I wonder if I might have it
marked, ur Honor.

E COURT: Defendants' 12.

MR. C BELL: I offer a of our exhibits

into evidence.

THE COURT: hodggh 112
MR. TROPTER: I have no“Qbjection.
T COURT: ‘Any objection to W?

MR. TROTTER: No objection to 12.

161
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" (The documents refeired to,
heretofore marked as Defendan#f'
Exhibits Nos. 1 through for
identification, werg’received in
evidence;)

MR. CAMPB : ThankAou. May I ask for the

Defendants' May Housing and Properties exhibits?

THE COURT: /Well, IN{hink 10 and 11 were

really actually offefed on behalf of DX Albright by Mr.

Bushman.
) MR. TROTTER: I have no objection.
THE COURT: They have already been offé d in.
BXAMR; CAMPBELL :
Q When was this issued by your départment; Mr.
Fitzpatrick? |
A This was issued on the date specified her
April 26, .
0. And whaé _does this use mit —
THE COURT: It issued what date, I am

sorry, I didn't hear~fou.

THE WITNESS: April 26, 1978.

BY MR. CAMPBELL:

Does that indicate inspections had been made
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of the house shown on it?

A Yes, sir, all inspections shown on the
residential use permit had been made and’being the last'one
to sign off on utilities, T signed it over as completed.

0. This is applicable to Lot 113, Subdivision
EVermay, Segtion‘G? |

A Yes, sir.

0. And who made,the‘inspection, what inspections
were made? - |

A An elecfrical inspection was made, plumbing
igspection was made, mechanical inspectioh, building

inspection, and public utilities inspection.

0 - ‘What do those men do when they inspect th
.hoﬁse?

A Ia ot totally familiar w#fth the electrical,
plumbing, mechanical and ildin nspection work;‘but they
sign the sticker on the gi#fouit gker box in the house
and_I designate | this permit they have igned off. I
inspect 'surroﬁndingllot, the‘0verlot gradipg see that

Y have signed off.

0. That permit means may be used, is that correct?
A Yes, sir.
0. It may be océupied?
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BY MR. CAMPBELL:

0. " Has this house been substantially completed?
A Yes, sir.
0. What condition was it in?

A Excellent,.the house structure‘itself,

que

inspect on this hduse?

the lead walks, driveway

fron

Lions.

[ AU

MR. CAMPBELL: Thank you. No further

CROSS EXAMINATION

BY MR.. TROTTER:

o . Fitzpatrick, what did you

A I persdgally inspected e over lot grading,

0 And you said were walkways to the
door?

A Yes,'sir.'

Q " When ha that been laid.

had been laid before inspected it,

You don't know when?

No, sir, not exactly.

What kind of walk was it?

In this particular case, it was a wooden wal
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0

_normal?

Your Honor.

BY MR. BUSHMAN:

In your opinion, ' is financing for 120 ys

. TROTTER: Objection, Your H€nor.

MR. B HMAN: He can answ that question,

THE COURT: Whayare you offering it for?

‘MR. BUS ¢ For the\purposes of showing he

had no intention to ccupy this house sed on the fact

that he only h “a 120 day 1loan.

answer”that.

Ception.

THE COURT: I don't think Mr. Mallschak could

I will sustain the objection and note Ysur

0

BY MR. BUSHMAN:

In your last conference with Mr. Dulaney,

did you say anything to him after he said he was in the

process of getting the péperwork?

A

Q

- I don't understand your question.

Did you indicate to him you would be out

there at 11:00 o'clock?

A

0

Yes, sir.
Did you ever indicate to hin any other time?

No.
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e
A

Q-

11:302

No..

3:00 o'clock?
No.

Did he talk to you about going fishing or

anything else? -

i : A_
Q.

A
spend alliday~
Q
3:00 o'clock?

A

Q

at the record

A

o

I don't recall any fishing, no.
Did he tell you that he had other things to do?
Yes, I recall that, he said he didn't want to

out there in Fairfax.

Whose idea was it to have the settlement at

It was Mr. Dulaney's.

MR. BUSHMAN: I have no other questions.
CROSS EXAMINATION - "

BY MR. TROTTER:

That was before the final arranéement‘to meet

room, wasn't it, that 3:00 request?

No.

You're saying that Mr. Dulaney finally agreed

with you to settle or told you he was going to settle at

3:00?

No, sir, he said possibly can we postpone
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the settlement from 11:00.£ou3:00.ofclock and I said Mr.
Dulaney, I will have to talk tovmy client, it's late in the
night and I will try to reach him tomorrow morning. If
you don't hear from me, we will meet you at the record
room at 11:00 o'clock.

Q Did you talk to him the next morning?'

A Yes, sir, I told him I had not been able to
reach Mr. May.

Q . Did he tell you at that time he did no£ waht
to spend the whole'day on one settlement and ébuld you
change the 3:00 o'clock settlement time ﬁo the morning?

A I said if you don't hear from me, Mr. Dulaney,

we will meet you at the record room at 11:00 o'clock.

Q,‘ Did he tell you that he was_gbing to call you

when he left from MclLean?

AA Yes.
0 You did not wait for fhat call?‘
A It was 10:15, sir. |
0 ‘The quéstion is, you did not wait for that
call?
| A It was 10:15.
Q - I said you did not wait for that call, did
you?

3o nd e e e e A SO IO S A LI B Hes e
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1 | A No, sir.

2 ' | MR. TROTTER: That is all,

'3 AN MR. CAMPBELL: No questions.

4 THE COURT: You want Mr. Malinchak excused or 3
5 |lsubject ty recall? | %

o !

6 || -\ MR- CAMPBELL: vYes, sir.
7 : {E COURT: Which is it? ;
8 | MR.\CAMPBELL: I will excuse pAm.

THE COBRT: Any objection?

MR. TROTTERR: No objectidn.

1
THE COURT: Nr. Malinghak, you are excused and g
free to go, sir, |
(witness excused)
MR. CAMPBELL: ’Yoﬁr Quor, it is 4:30, do é
| - - {
You want me to start wit Mr. May? ;
THE COUKT: Off the record ;

(WheXeupon, the hearing in thk above matter
was adjourned, o reconvene at 10:00 o'clock a m.,

January 25, 979.)
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Whereupon,

was called as a witness by counsel for the Complainant, and

having been first duly sworn by the Clerk of the Court,

was examined

please? 

. Ab
deposition.

o

don't mind, and you may. explaln. What is your re51dence

address?

A

Q
A
)
A

Dr. Albrlght being called as an adverse w1tness9

THE COURT: Any objectlon, gentlemen, to
. VATIA H. ALBRIGHT

and testified as follows:
DIRECT EXAMINATION
BY MR. TROTTER:

Dr., would you identifyvyourself for ‘the record,

Dr. Vatia Albright.:

Your address?

Wel;,hI hesitated when;yeu askea me this in
May I,explain WhY?--= |

- Just give me your re51dence address, if you

Temﬁprarily'I am in Texas.
Whe;e.is your permanenteaddress?‘
Well, that is where I don't know.
Where did you last live?

May I explain?

1690
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1 | Q Where'did you last live in the State of

2 Virginia or if you did?

3 A I lived at 1600 South Eads in Virginia.

4 0 And before you went to Texas, where did you
5 || live2. ) - -

6 ’ A I lived in'Washington; D. C.

7 Q- . .And when you return, are you planning to

8 .return from Texas?

5 A I may or I may not, it depends upon the out-
10 || come of these ‘trials.

11 Q Are you employed?

12 A I take special projects at will. 7
13 ' Q- Now, Dr. Albright, when did you first become j

14 aware of the property in question that I believe is =

15~ || described as Lot 113, Section 6 of Evermay or the Haythe

B U G VIR I,

16 property?
17 . A Well in deposition I said it was either on a
18 Tuesday or Wednesday and I guess it was on a Wednesday, the ;

19 26th of April.

Aot N oy el

20 - Q The 26th of April; How did you learn of it,

21 did Mr. May call you about it?

e nerde AR & i IR 0

22 A Mr. May called me.

23 —f;—‘—__7;;;7ﬁﬁﬁfatﬁ‘thga¥2<__~;_________-_—____-—‘~;
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A He said that he had an unreasonable client
and hdg client had missed two settlements and there may be
a possibil that he would miss a third. If he“did, that

he had this house _on Perry Williams Drive and that it would

be up for grabs and I interested
Q Did he say Ie was & good buy?

A . I don't think’he hged that exact term. He
sa%d he thought it would be éAgbod ihyestment for rent or -
reéale;

Q Didn't you testify at'youf deposition it was
a goo uy?A |

A You're looking at my deposition?

Q I will refer you to page 9 of your deposition,
the question on 1ine120; whaf price did he mention, I think
it was $189,000. He told me that it was -- he felt a good
buy; does that refresh your recollection?

A It also refreshes my recollection that it
wasn't $189,000, it was‘$lé8,000-

Q Finé. Had you seen the house before this?

A I had never seen the house except probably
under construction. |

Q- What did you tell him, that you were agreeable

to buying it?

171
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|

party is or a nominee?

A I was eager to buy.
Q Were you buying it as a nominee or a straw

party for him or your own account,: do you know what a straw

A Are you asking me if I am buying it for Mr.

May or am I putting up my money to buy it for me?

@ . That is right.

A : I put up nmy mdhey to buy the house for
speculétion.

Q You did not intend tq live there?

A Absolutely not:

Q0 You intended either to rent br resell it?_

A ThatAiS'right;
0 Did Mr. May, you said you put up your money,

how much money did you put up?
A He told me that it would be ten percent, which
was $19,000.

o And did you pay that toer;’May?

A No, I paid it to the settlement attorney.
- Q You have never been refundgd that?
A Thé $19,000?
Q Have you ever been refunded that money at
any time?
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A

0

Why would they refund me?:
I just asked the question.
No, I am sorry.

You have not been. Were you aware of the

fact that a deed had been recorded in your name oh'April 28th

A

April 28th, the evening Mr. May called me up

and he said you own a house.

0

And did he tell you that the deed contained

a purchase money lien?

A

o

A

0

A

No, he didn't.

You don't knOW’whaﬁ that is, I take it?
No.. | |

Had you signed a éonfractito bu& the house?

I have signeéd nothing. ' He ‘told me when he

called me up on the 26th that this was contingent upon

whether his client went to a settlement and I offered to

‘send him a check or to send it to the settlement attorney

and he said no, he said that he could not assure me that I

would even get the house.

e

excuse me.
A

Mr. Haythe.

Was this because of Mr. Haythe's contract,

At the time I did not know, I never heard of

He referred to him as a client.
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~about, is it?

A . That is right.

0 And do yéu remémber when you signed that
contract?

A I would have had to have signed it May the 3rd,

Q No question about the fact who he was talking

A I am sure it was.
Q I show you what appears to be a contract and

ask if this is your signature, a copy of your signature on

the second page?

because I saw no one from the time I talked to Mr. May until
May the 3rd. ' |

o And in this contract.it says, does it not, it
is specifically agreed and understood this contract will
become null and void if Mr. W. M. Haythe does make:the
settlement at 11:00 o'clock'a;m. on April 28th?

A That is right, you read little things"like
that. I was interested in buyiné.a house, pﬁtting down my
money, getting my~note and that w&s it.

. Q You knew thater; Haythe or_sémebne, whoever
it was, was going to purchase?
A I knew someone had missed settlement twice.

Evidently they missed it the third time or I wouldn't have

174




162

id
11
12
13
14
15

16

18

22

23

17

hed a house,

Q This was based on what Mr. May told you, you
dldn t know this of your own knowledge?

A That is all I knew.

Q Do you know why the contract was beck dated

to the 27th of aApriil?

A .  Well because thls was a back-up in case they
dld not settle on Fr1day, that I would have the next
opportunity of getting it.v Had I not gotten it, someone
else would have; o
Q Are you saylng thls was prepared on the 27th
of April and not signed until May 3rd?
A I don't kﬁow when it was prepared.
MR. TROTTER: I would like to offer this as
an Exhibit. I assume you all have copies.
MR. CAMPBELL: No objection.
MR. BUSHMAN:V No objection.
- THE COURT: Exhibit 30 admitted.
(The document referred to was marked
Plaintiff's Exhlblt No. 30 for
1dentification, and was received in

evidence.)

- BY MR. TROTTER:
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in the field of real estate, are you not? Haven't you

purchased some 12 or 13 prbperties over the years?

o Now, Dr. Albright, you are fairly knowledgeable

A

e

I have.

Including a number of houses in the Northern

Virginiaiarea?

- A

0

That is right.

You have gone to a lot of settlements, have

you not, real estate settlements?

A

o

Yes.

And have you ever had a situatiqn’where a deed

was recorded before you went to settlement?

A

o

I honestly don't know.

But in any event, this settlement took place

on May 3rd, 19782

A

Q

. That is correct.

And where was this settlement, where was it

conducted, in Mr. Campbell's office?

.

Q

Yes.

Did he advise you as to the status of the

Haythe| contract?

A .

o

Clear up what you mean by the status?

Did he tell you that your title was subject to

176
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. Haythe's contract?

B

A Well he had it, he didn't have a contract at
| _

tth time. Evidently he didn't go to settlement.

o bidvyoubget title insurance from that settle-~
me?t? |
'_‘ A No.
H' év . Did you get avcertificate éf title from Mr.
Caﬁpbell?

MR. CAMPBELL: Mr. Malinchak.

BY MR. TROTTER:

H Q Was it Mr. Malinchak or Mr. Campbell?
H A Mr. Malinchak.
 317‘ Q - Did you'get ~- Mr. Malinchak is Mr. Campbell's

\

partber, right?
- I assume he isQ

A
Q Did you get a certificate of title from

A N Yes, didn't I.

Mr, Aalinchak‘from Mr., Campbell's law firm?
l | .
|
1
i

Do you have it with y6u2
T QURT: You have to ahs ‘to the best of
your knowledge._
B THE ESS: I don't kndw~if I got a
i

certifi e of title. Are you telling me, is this same

1
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MR. BUSHMAN: Your Honor, not to belabor the

pointhy what is the relevancy of the certificate of titxe to

.a purchas at this point in time?

E COURT: Well, I don't know. will let
him continue.
| MR. BUSHMAN: I would #5k that he make an
offer of proof and show rel. ange.
| THE CQURT: ét'a € you offering this fdr,
on time sequence?
MR. OTTER: No, sir, to skpw notice.
HE COURT: Go aheéd. |
" MR. BUSHMAN: To show notice?
BY MR. TROTTER:

f Q Are you related to Mr. May by marriage?

A I don't know if you would term it related by
marriage, my son married Mr. May's daughter. -
Q. So you were well aware or acquainted with Mr.

May before this transaction,'I take it?

A Not barticularly.
Q I take it your son was?
" A Yés. |
Q You were on very friendly terms, of course?
A Yes, how is very friendly terms defined. I saw
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Mr. May and Mrs. May about three times, maybe four at the
most a year.
Q- Now had you signed up on any sort of a waiting

list for this house?

A Yes.
0 You had?

A ~ Not for this particular house, no, about two

and a half years ago when I was out there, everybody was

g || speculating and I didn't know why I shouldn't too, and I had
10 them explaining to him that I would buy it for just resale
;1 || and I figured this probably is why my name wasn't coming up.

- 12 || T was on some kind of a waiting list thbugh;

13 - Q You don't.know, you say you weren't on a

14 waiting list for this particu;ar lot, to yoﬁr knowledge?
15 A th to my knowledge.

16 ' 0 And I believe you‘said in YOuf deéosition,‘

17 did you not, that you had not inspected this house on a walk-

18 through inspection before you‘took'title?

19 A That is correct.

20 . Q You didn't inspect it before settlement?

21 A No.

29 Q You bought this house sight unseen?

23 A As I testified, I saw that it was a house there|

1'79
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Q Ma'am, didn't you say in the deposition you
bought the house sight unseen?

A I had not walked through.

Q | Didn't you testify you bought the house sight
unseen?
A I hope I testified that I knew there was a

houée thére,

Q Maybe I can s£raighten you out on that.

MR. BUSHMAN: Why don't you show her the
deposition, she's your witness.

| BY MR. TROTTER:

Q Look at page 30, line 12, you bought the
house sight unseen. I am sorry, I am referring to another
house. | |

A It wouldn't Se the first ohe I bought sight
unseen.

» 0. . I will-go back to line 2, when you talked to
Mr. May first, I believe you said around the 25th or the
26th, if I am nof'mistaken, April of '78?>

‘ A Right.

[ S Continuing the question -- about purchasing

this house, had you ever seen this house?

A I am sure I saw it under construction because
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I had seen this house. No, I had not gone through the

property. As a matter of fact, ‘I didn't go through it.

Q You bought that one sight unseen also?

A ‘Yes.

Q Was that your testimony, was.it not?

A That is correct, if that is what you are

reading.v Would you read fﬁfther?
Q I will let your attorney do that.
A Just next to it. I think T testified there
was a house on the block. |
| o i will read the next question. Did you have
occasion to visit Mr. May socially, fréqueﬂtly? |
 Answer, yes.
Question: As a‘member_of the family, of
course?
~Answer; Yes.
Question; If that is what you mean.
Now, do you have a prospective purchaser for

this house named Mr. Richard Adams?

- A Yes.

Did you call him? I have to ask the ions,
ma'am,

you have the contract with

181
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Q Yes.

No, we were going to have to get those at a

later date.\ye thought it was a fair agreem

0. Did U have an agreemen
that question.

In fhe event-fou sell it to Mr, Adaﬁs,
'woﬁid paft of the prife be paid to

O == I will withdraw

Mr. y? -
A ¥y should paft of the price b aid -~ .
Ma'am, 1 amuasking a simple question\
A ﬁo;
o

When'you became awére'ﬁhat this Hduse might

be available, you jumped at the chance, dig you not?

A You better believe T did.
MR. TROTTER: No further questiéns,
CROSS EXAMINATION
BY MR. BUSHMAN:
0 - Albright, how many houses

time do you own?
A Well 1 have Joet_given two away, so I am

two less at this time. own comm ]cial'property.in Texas.

PR What“kind of Property is thae?
A It is a plant I own.
Q A plant?

the pfesent.

pe
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THE COURT: You can consult with your client,
MR. CAMPBELL: What is your objection, Mr. Trotter?
'MR. TROTTER: I don't have any objection at all.
THE COURT: Let's go off the record.
(Discussion off the record)

THE COURT: Back on the record.

Added onto No, 17.

Go ahead, sir. |

BY MR. CAMPBELL:

Where do you reside, Mr. May?

How long have you livedin Virginia?

In Virginia since 1943 or '44. During World Var

Q
A McLean,‘Virginia.
Q
A

; II, I was with the Corps of Engineers at Fort Belvoir, =
f Virginia, and I reﬁained until this day as a resident of
? Virginia,
- Q What. is your business, sir?

A I am a builder.

Q Would you tell His Honor what divisions you have

| been involved in and what building you have done?
A Prior to 1954-55, we built small sections of --
;-comprising maybe five, ten, twenty, thirty-two lots -- in

i Broadmont, Falls Hill, Forest Hills, a few in Sleepy Hollow,
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f;%d in 1955, '56, '57, we built Milton Forest, comprising

. of 136 lots, 1958, in a period of seven, eight years. The

; next one was Villamay, 265 lots. And we're currently in

5 Evermay which on one side of the strect comprises 126 lots

" and we're now on -~ of the 126 lots, we're on Lot 117. That

is being finished.
During that interim period of time, up until
about 1960, we did what we call custom building for other

cople -- plans the architects had drawn and so forth -~
pcop

i and that amounted to either 81 or 83 that we did during

that period of time in addition to what we're talking about

i here,

Q What price range house do you build, Mr. May?

A Presently, at the time, you mean?

Q Yes, sir.

A The lowest priced house at the time piobably is
the $165,000 range and the most expensive house we‘delivered
last year, with extras, was Lot 116.

I believe it was

around $250,000, $251,000. This is not true for the whole

section.
We have had houses more expensive and less expén—
sive. | -
Q Where were you born?
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A Born in Texas.
Q What schools did you attend in Texas?
A I attended Texas Tech University before the War

and --

THE COURT: Mr. May, could you keep your voice up?

This wind is whistling out here and it's sometimes hard to

- hear you.

THE WITNESS: I attended Texas Tech University
and this overlapped into the War. I did have some schooling
while I was teaching duringlthe War, teaching engineering
courses'during the War for a period of forty months, and 1
did receive additional courses at that time. -

BY MR, CAMPBELL:

Q Now, are you on any local boards in the Northern
Virginia area?

A I have been on several occasions, yes, sir.

Q Have you been on any school boards?

A I was on the school boards; City of Falls Church,

1953, '54, and '58. I was on the advisory board of a junior

college in a suburb of Detroit.

ROTTER: I don't want to be impoléd at I

don't see what this has to this case.

URT: I don't understand it.
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g || to qualify. this witness as

1 as an .expert,

i /ﬁﬁgzified as a builder,

BY MR. CAMPBELL:

Were you involved in building advice in any

ols that you mentioned?

ink that is a proper way

ert. . He might well be-

o || qualified, .but I don't fhink the fads _that he is on the

1 schopl board.and g€ked to :advise them wodd qualify him

HE COURT: I will overrule you .on that.™

-EMR.aCAMPBELL:aeYour Honor, I submit he is

THE COURT:. You want to question his qualifications

.+ MR.-TROTTER: No, sir. I know he is a qualified

o builder,

= ? THEvCCURT:AfAreﬁyou satisfied that he is a buildex?
? :MR. TROTTER: I am satisfied he is é well-qualified

X f bﬁildér, |

"COURT: - Do you want .to -accept the stipul

T: Go ahead., Proceed.:
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BY MR. CAMPBELL:
Q Mr. May, how many homes did you construct,
approxima{ely, in Villamay?
A TwoN\hundred sixty-five.
Q VWhere iNVillamay?
A Villamay is X\wo miles soutl/of Alexandria, Fairfax
County. 1In Fairfax CountyZ\not #h the city., |

Q Approximately how #fany homes did you construct in

Belleview Forest?
.

+.. MR. TROT ¢  Your Honor, agai I don't see the
relevanéy.
E COURT: They have stipulated and yoM have

accepj€d it, so he is qualified.

BY MR, CAMPBELL:

vQ‘ Mr. May,'where do you live? Do you live in Evermay

i subdivision at this time?

A I live in the subdivision, yes, sir.

Q Is that your practice, to live in the subdivision

- that you're building?

R N g e T Y e P

A Yes, sir, it is.

Q Where do you live in this particular subdivision

' of Evermay?

A I live at 1229 Perry Williams Drive, which is about
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corner of the ~-- one lot from 136, Section 6.

hom

that

-~

Q Do you have a tennis court?
A ‘No, sir, I do not.
Does your whole family live in Evermay in y¢fir

?  Ydu have a regular Evermay house?

A s, sir, I do. I do have one marrie' daughter

lives in Mlexandria.

Q Mr. May\ is there anything uniqu¢ in the building

processes, if you kdow, -concerning the ghnstruction of the

homes, cﬁstom homes, ydu build?

% A Mr. Campbell, feel it uniqué in that we have
quite a few pieces of paper Ynd/so forth which we give to
each ahdvevery customer that s a House._ I; tells them
exaétl&'how we conduct ouy’ busineds and so forth,

purc

put

rese

comp

These variou pieces of paper are given to these
haéers and explafned in detail to tkem at the time they
up a $1,000 1pt reServation agreement.
Q When/the ﬁerson comes in and gives you thé lot
rvation /agreement, do you set up é time sch ule for
letigh? |

A timevschedﬁle ié'set from that date forwaxd to
etion; yes, sir,

Q' Now, in your practice as a builder, when did you




any time sequences in the g of the Haythe house.

What he does for other hous on't think is material.

attern, Your Honor.

All right, sir. connect it up,

you some latitude.

MR. CAMPBELL: Thank you.

BY MR.

CAMPBELL:

Do you finish on a particular day of the week?

A We are on a forty-nine day schedule, sir, Ve

finish a house on a Wednesday every forty-nine days.

| Q Every forty-nine days, you finish a house on a
; Wednesday?

: A Yes, sir.

] Q Now,»in 1970, in your last period, what is your

: yearly period? February?

A Our fiscal year? Is that what you're talking
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ab&ut, for the corporation?
Q Yes, sir,
A It runs through February 28th of each year.
Q In your last fiscal year, how many houses did you
construct? |
A By arithmetic, seven -~ forty-nine. That doesn't
work. Seven or eight; seven one year and eight the next.

year and éo forth.

Q Then do you have a particular day that you have

il your walk-through inspection?

A It's alﬁays'on a Thursday,'yes, sir, and the

|
!
i foilowing day is settlement.

t

v Q When did you settle?.
A The same day, in fhe afternoon, Thursday.
Q Mr. May, you mentioned documents you give at
" settlement. I made a packet for you. Some are already in
there, I think,
THE COURT: What exhibit? 142
MR, CAMPBELL: Yes, sir,. |
THE COURT: . 14 for identificatioh;_
(Packet of documents réferfed to
was marked Defendanté' Exhibit

No. 14 for identification)
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comes he market; we will move into the two-sto T
with a daylight basement, =fT name goes on that list.

All t es are dated.

In essence, we do have two lists. We still go

by the dates on these two lists,

Q You use no reallestate agents?
A We do not, sir.
- Q Do you use any =-- you use no advertisement?
A We do not advertise.:
Q I believe Mr. Haythe testified he came to your

company'and put his name on the list around 197072
A It would be later than that.

MR, BUSHMAN: I believe it was 1977.

BY MR, CAMPBELL:

QN I don't think that is what was said, but gafway,

. there came a wjme Mr. Haythe came to you and his name

on the list?

A He came probabIZto Mr, Aissitt first,
Q But his name was t list?
A His name wpe on the list, y sir,

Q Wouldryou tell His Honor what happeged after that?
A is name could have been on the list forNe- 1

hayen't looked it up -- one year, one month. We have a
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would call these people. He would call these twenty-on
or moxg people and say, "You have a week to come in a
review it \look at it, put up a $1,000 depoéit."

At tP end of the week, let's ass there ére
twelve unsold. He Wquld go to the numbgf two. If they're
still unsold, he would gh\ to the nysber three name, number
four name. Our experience hay¢been in the past; Your Honor,
that within -~ |

MR. TROTTERS Your Honor, I ink we have to draw
the line somewhgfe. I really don't see howxhis bears on
the issues #h this case.

THE COURT: Why don't we get to this case.

BY MR, CAMPBELL:

Q Mr. May, there came a time when you filled out
the lot reservations for this particular section of Evermay;
is that correct?

A Within one month, sir.

Q And you would then be in building Lot 101, 106,

157, on up the line; is that right? Mr. Haythe was Lot 1132

A Yes, sir.
Q Did you have a conference with Mr. Haythe?
A Yes, sir.

Q Did you show him these documents? And I show you
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Exhibit No. 14.

DefEHdants'

(Handing to witness)

A Yes.

! Q Would you briefly go throﬁgh and tell His Honor
what those documents are used for by May Properties?

A The first one is the lot reservation agreement,
agreement of contract signed with Mr. Haythe in February,
March 1976, w1th Mr. and Mrs. -- at this time, they
tendered a $1,000 lot deposit to May Propertles,‘Incorporated

On that date, Mr. and Mrs. Haythe were furnished
every piece of paper that I have in my hand right here, with

a brief explanation.

Q Is that lot reservation reserved to a particular

A There would be a date filled in on the front of

I am looking at a blank copy.

'MR. TROTTER: That is the same as Complainant'

URT: He wants to briefly ex

that is fine. Go ahead.
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THE WITNESS: The next document is the contract
they will enter into on the date that coincides with the
date on the front, which we tell each and every purchaser
that we -request that they read the contract. If they have
any questions, they ask us. They can take it to an attorney
and advise us. We want them to be prepared for what's
coming later.

BY MR. CAMPBELL:

Q In this case, Mr. Haythe signed the‘contract; is
thaﬁ correct, the sales contract?
A " This came along a year later, and by that time
I believe Mr. Haythe was separated. Yes, sir.
Q Between the time of the lot reservétion and the
sales contract, you held this lot for Mr. and Mrs. Haythe;

is that correct?

Q Mr. Haythe came in and signed the contract?
A Yes, sir.

Q All right, sir. Go ahead.
A

The third section is the reservation. We want

~ each and every customer to be aware of the restrictive

covenants that go with the lot that they're buying. We

ask them to read it.
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The fourth is a copy of the builder's warranty.
Ve want them to be acquainted so there are no surprises
later. |

Q That warranty provides, in the first line, the
warranties are not ﬁransferable; correct?

A Words to that effect, to the original owner,
original purchaser,

Q All right, sir. Go ahead.

A The fifth is a copy of the specifications which
we feel is very impbrtant. It's.wfitten very small and we
ask them to please read it.

Q Please speak up.:

A We ask them to please read it. They have probably
a year to read it, If.they have any questions, we wént them
to ask. We emphasize a lot more than that.

Q When do they £fill out or give you the information

i on miscellaneous selections? Do you have that in a conference

i%with them?
% A We giﬁe them a copy, a blank copy, at that time,
fexplaihing why we give it to them. We tell them that we
?want them to be concerned with thevdesign of the house,

:the dimensions of the house; everything on the miscellaneous

éselections has to do with color tile, electrical outlets,

195




33

fixtures, and so forth,

We want to have the Planned design. We tell them
once they have signed the'contract, we will give this sheet
to them with deadline dates filled in where they can make
the selection. This tells them where to g0 and make the
selections.

This is done to endeavor them to keep their minds
on the.problems. We want the house right and proper and so
forth.

Q Go ahead, sir.

A The next sheet is some details. We give them
that at the same tiﬁe as these two sheets; they're together.
On the selection sheet, there is -~ right in the middle of

the page it says "trim details,"” and we explain to them

15 E vhat that is about, and we tell them at a date which will
ffcome about when the house is under réof, approximately under
‘roof, ready for these, we will sit down with them and fill

- Out all of these selections which do pertain to the stain

on the‘cabineté, hardware, etc.
Q Now, Mr. Haythe got to that stage, did he not?
A Yes, sir. | |
Q All right, sir. Go ahead.

2 We also give them a plat of the lot involved. In
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i this case, Mr. Haythe would have received a copy, probably

with a red circle showing Lot No. 113.

lg MR. TROTTER: In the interest of saving time,

Honor, will stipulate that Mr. Haythe received ery

single one of “Skese documents.

THE COURT: ill you acce hat?

MR. CAMPBELL: I v like to go through several

others, Your Honor.

Vo THE CQ ¢ All right.

MR. CAMPBELL:

E Q Please proceed.

> .A The next one is the overall plat of the project,
ggand that is furnished for additional information. They can
j;f'see adjoining lots, etc. |

| The next page we furnish is a price list that is
. taken right out of the book of literally hundreds of these

sheets where we have given them to everybody.

'The next page is the schedule that we maintain.
. This is given to each and evefy customer. Youcan follow

‘:%the schedule down.

Q With respect to Lot 113, was that the Haythe lot?

A Yes.

Q Would you tell His Honor briefly the time schedule




for the construction of that particular house and whether
you arrived at those time schedules?

A The time schedules are written. I will be glad to

! explain it, if it will save time.

0 Go right ahead. Tell us what the time schedules

A The time schedules on Lot 113, the preliminary
plan would be drawn April 7th. The final plan would be

June 7th. The brick would be completed on August 26th. The

. electrical work would be done and the roof would be done on

10/14,

The main reason this appears on there is to give
the customer an idea of the time he will come iﬁ, and that
date is already written on the preceding page, to make the

trim selections because at that stage we need to order the

. formica, vanities, every color in the house. There is a

zitrim date on there and the main reason that is chosen is
" so they will know what date to come in and meet withthe trim
. foreman to discuss every closet in the house, see if they

- viant valances and so forth.

The painting date in this particular case was
tarch 22 and the finish date was March 5. These last two

dates were changed, to the best of my recollection, on
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Chaﬁge Order No. 11 by telephone agreement with Winston
i Haythe and myself for a period of exactly two weeks.,
| Now, you asked for an extension of two wee n

the last dat®Jhat was the reason for it, Mf. May?
A Mr. Campbell,™we_had -- had a terrible winter.
It was not good.

MR TTER: I will stipulate to tdo, Your

Ho e

THE WITNESS: I called Mr. Haythe and explained
it to him on the phone, and I don't want to take up the

time of the Court. I called seven people; we had seven,

-all who had agreed to this, all ssven did. And I called

Mr. Haythe and he said yes, it was all right. "Youcanhave

. a month more, if you need it." He had not sold his house.

I said, "Mr. Haythe, we want two weeks,'and a

© month would have done no gbod. Ten days would have done

us no good because it would have thrown this schedule all

: to Pleces. We're on a weekly schedule; everything is a

Y‘ednesday or Thursday.

Y MR, CAMPBELL:

Q So you con d it for t €eks to the next

hednesday?

le asked for two weeks instead of two-a -half
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‘" " forth and that any time they select anything -- for instance

weckss onth would have thrown us all to pieces i
Q You continued T w0~ Weeks to the following

Yednes ;what date was that, Mr. May?

|
!
!
}
i
!

1

xf?iJust no way around it. They will make a few changes.

. it at cost ~-- they can see the cost right in the book

i

' order form sheet you use?

'brm. WE explained to the people -~ we realize from thirty -

A The completion date was the 5th; it would be the
19th, We asked for‘an extension'to the 19th.

Q Mr. Haythe agreed to it?

A On the felephone, yes, sir. -And that is on the
change order.

Q And you confirmed that with a change order?

A Yes, on the change order. I think it's No. 11, but
I am not sure,

Q What is the last document? Is that the change
A That is the last one. That.is a change order
years building experience, they will make changes. There is
We also explain at that time our pricing and so
a refrigerator that costs $200 versus $210, anything, we do‘

because all we do is pick up the phone and order it. ‘Any

time we order anything more expensive or less expensive and
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so}forth, there is no overhead, no profit involved.

We also explain they can come élong and write a
change order involving the use of our manpower and our
materials. We charge a ten percent overhead and a seven
percent profit. This would be an additional portion, such
as maybe they want an addition to the garage, book shelves,

anything we might do with our manpower in the house.

Q How many change orders were there made with

respegt to the Haythe house?

A There are nineteen pages, Mr. Campbell, haven't

counted them) There are two, three, four, five/to a page.

So I'd guess mayhsg forty.

Q Is there dxy item that he requbsted that you did

! not perform or you could\pot give hjh?

A To my knowledge, djd everything that he

: requested, sir,

Q Did he request/a curved ehfrance to the house, a

- curved walkway?

A Yes;‘s' , he did, and we did instkll that. . He
also requestod another little auxiliary walkwa he was
prepared KXo pay for by way of a note I received froxg my
secrefary, and I immediately sat down and wrote a changx

oZler that it would be a curved walkway that we were suppo

 ——

d
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1 | BY MR. CAMPBELL:

9 YMr. May, did you give him any oral instruct#bns?
3 » TROTTER: I object to that.
T I THE COQRT: I will have to sustajd the objection

5 || unless you are using his to impeach yHat Mr. Haythe said

“ in the case,

- MR. CAMPBELL: 1I gNng to inquire as to the
2 || punchlist,

g I THE COURT: Go ahead.
ol MB«”CAMPBELL: And the use permit.

1 THE COURT: Go ahead, sir.

o | BY MR. CAMPBELL:

vk .Q Do you give any oral instructions to purchasers
;.concerning punchlists?
A Yes. They're . advised at the same time we finish
these ten or twelve pages that a residential use permit will
.be furnished by the time they're ready and they're also
":.advised that as a courtesy, we do haQe a pﬁnchlist on the

norning of the.day following'completion.

What about your residential use permit?
A They're adwised at that ti <

MR, TROTTER: our HonoT; hink we're concerned
with Mp faythe, not purchasers in general.
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r. Haythe?
A sir,
Q And to w ;as that letter ¥Ted?
A Without looking atSsr™--
: Q  Look at it,~1F you like.
A I e€ed to back up, if I can.

Q Well, all right, sir.

iA I called Mr. Haythe on March 6th, which is forty-
five‘days prior to completion, and advised Mr. Haythe I
would like to know if he selected a title firm.

Q Those calls are reflected in that lettexr?

A I think they are. I called him on March 6th,

which is our custom on every house, forty-five days ahead

| of time, suggesting to the customer -- no matter what
: customer -- unless they are going to pay cash. If not,
é:they have to select a title attorney and a lending institu-

i tion.’

Mr. Haythe advised me on March 6th that he had not

iidecided and he said, "I will let you know about the first

© of the month," 1 believe. I said, 'Mr. Haythe, I need to
;: y

know at least a month ahead of time."

I immediately marked my calendar for fourteen days,

- March 20th, and I called Mr. Haythe on March 20th and told

203
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him again I needed to know; otherwise, we could have
probleﬁs at the last minute on the settlement. We needed
to know the title company and the lending institution, and
it would have to be hand delivery instead of mail, etc.

| At that.time, he said, "y have not decided who

the lending institution will be, or the title company, "

§§EXtra copies, one £6r him to pass along the title attorney

. institutionAf he did select one.

; of the letter, I told Mr. Haythe.tha I was enclosing two

Q You mean a settlement lawyer?
| That's the same thing, yes, sir.

So instéad of writing this letter to his fitle
attornéy, wd also wrote this letter, sir, to a fitle attorney
A copy goes to Yhe lending institution, if know it, a copy
to the purchaser, copy to the engineer/that does the survey
A copy 'is put in my file.

I had to write £Ris letfer to Mr. Haythe because
the title attorney was not R to me and the lending

institution was unknown ay’that t\ e. And on the conclusion
if he selected ne, and one to pass along to\a lending
Q / You mailed the letter to Mr. Haythe?

A The letter was mailed that day or the next dax.

Q It's dated March 21.
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Aj It was either mailed that dayvor the next da
Q Di espond to this letter?

A No, sir. I belie€ T Gourley did.

Q  Did you-#zke -- does that let lso refer to

havine~a survey made for the property?

|

1
i
N

sign up or a Sold sign. We use no signs, no advertisingz.

| days, and this was on a Saturday. I went on to the office on

A . Yes, sir. There is a telephone number listed for
the title attorney to call and order an arm type survey.

Q Mr. May, I believe you testified you have no real
estate agents, you deal with no real estate agents. You
have this section -- did there come a time the general public

began to call you about Lot 113?

L]

A Yes, sir, on Sunday or Saturday, March the 4th or 5th,

T

I returned to Mclean, Virginia, having been out of town six

a Sunday; probably five to ten calls started to come in about

a brick colonial for sale, and people started coming in.

Q You were not advertising‘your homes during that
period?
A We never advertised. We don't even put a For Sale

Q ~ All xig aas

—_—

A This continued for a space of about approximately

tvo weeks, starting that date. And in the meantime, when I

+ —
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) was out of town, my foreman loaned Mr. Haythe a key so he

1o

could get into his house and look after hours, as we do

3 every customer.

1 : The boys knock off at 4:30, Your Honor; we realize
5 |l people that work for a living come by at 6:00 o'clock and

¢ |} want to see what is done in the house, and everybody is

-1

loaned a key once that time comes that we have to lock it

s || up and start painting.

9 Q Now, did any of these calls quote a price for thij

16 house

. A \0n March 10th?

0 MRNTROTITER: We're getting into an gfful lot of

irrelevant hearsa Your Honor.
. THE COURT: NI will have to gMtain it. Vhy don't
o we get to the issues in tRis casel
? MR. CAMPBELL: Yes,Mour Honor.
i BY MR. CAMPBELL; |
o Q Mr. May, dig/you finally talN¢ to Mr. Haythe about
? these problems?

A Yes/ sir. An incident occurred on Mgrch 15th, I
belijeve. hat problem prompted me to change thé cks on

Lne ise.

Q What was that?

206
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A A Mr. Thompson said, "Mr. May, I am going to have

5 || to quU%."

3 {R. TROTTER: I object to that.
4 : - THE OQURT: Sustained.
: MR. BUS : I would note myGbjection to that

¢ | point. I think this is Wl becomipf relevant in terms of -~

7 THE COURT: It is hpdrsay as to what a contractor

3 || told Mr. May, Mr. Bushmap
9 MR. BUSHMAX: Well, I think . May can answer the

16 question‘as to Mhat he did as a result of tDqt conversation.

i . E COURT: That isn't the question, thqugh. I

i7 j can opdy rule on what the question asked is.

BY MR. CAMPBELL: | \

Q As a result of these calls and people coming into

i i the subdivision section, did you have any difficulty with
© . any of your employees or subcontractors?
?5 A Yes, sir.
"'Ei ‘ Q ‘Which one?
A The ﬁaint contractor.
Q What did you do?
A To prevent him from leaving my employment, I

changed the cylinders on the lock.
— — —

MR, TROTTFWf:=¥haf=§§53afting to the same objection
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Thompson testified, and I don't believe he ever testi# =l
he threaten? o quit. That is the time he g d have
brought that out, an bject,

THE COURT: O uled. ~Kg_can testify as a result
of talking tg . Thompson.

BY MR. CAMPBELL:

+ ., come up." Bill came up, and I said, "Will you please go

"{down and unlock the house for Mr. Haythe and, when he is

- finished, lock it again?" And he did let him in the house.

‘call that evening about 6:00, 6:30.

Q | Mr. May, did Mr. Haythe -- did you finally discuss
these problems with Mr. Haythe?

A After:éhanging the locks on the house?

Q Yes, sir. |

A Yes, sir. This was Mr. Haythe =-- he came to the
housé on Saturday morning following the change of my %ocks,
probably on Wednesday, Thursday, or Friday, and I think the
15th. I was with a customer, I believe Lot 120. And he
said, "Gene, my key won't work on the lock on my house."

I said, "Winston, please go down and have Bill

Q When was the next time you saw Mr. Haythe?

A The next time I saw him was the next‘day. He did

Q What day was this, approximately, Mr. May?
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A | The same day, sir.

Q  Vhat did he tell you?

A He called about 6:30 and he was upset, and I guess
you might say humiliated that the key had been taken away
and that:somebody was appointed to lock and unlock the house.

| At that time,-I went ahead and tried to explain to
Mr, Haythe that everything -- I can't say here. I told him
of the igconvenience, the fact that agents had left -~ had
gone into the house and left it uﬁlocked twice. They left
the door wide open once. They had turned thermostats on
83, which would damage plaster.

The morning we found the door wide open on the
house, tﬁe temperature was about fifteen degreesthat night.
The hall was so cold and the adjoining living room and the
dining room on the left, and we couldn't even start to paint

it until at least noon the next day.

The cost of the locks changing involved -- I had

= . spent about approximately eleven hours at that time talking

" to customers that his agents showed the house to, asking me

' . about change orders -~

TROTTER: Your Honor, I object to thi

! .
THE COURT: Sus

- 209
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A It is.

Q All right. Go ahead.

A I explained then, "Winston," I said, "I hare got
to take a shower. I have twenty minutes to be a church,"
and I told him Yo put it in my wagﬁn, "It's pérked right
there, And I willead it tomorrow or re#d it in the
morning."

He put it in the wégon ofd departed;

I would like to poin out I was playing on‘my
neighbor's tennis courts; ¥ 'was nd¢ playing on tennis courts
I own because I do not d6wn a tennis cwurt.

The next porning, I went to the&\office, and calls
were coming in; returned calls and did somd\ other work and
so forth, apd I picked up what he left me. I th¥gk it may
have beerf in a.folder. I am not real sure of that.

It was the original with some papers attached o

What you're talking about now is this assignment?

Q

A Yes, sir.

Q All right, sir.

A There was an original with some papers attaéhed to
it._ There was a copy, the best I recall, with those papers

attached tb it. I looked at the original, and before I even
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* i am sorry. You invented this problem yourself and you can

?sell the house to anybody you want to. That is your business.

" But I am;not going to accept an assignment. I have never

raccepted one before and I have never accepted an assignment

read it; I started to look at the attachments. The attach-
‘ _

ments were the first things I saw, and it was a contract

without price missing.

Q Without what?

1

A + No price in it. It was a copy of the contract
that I executed with Mr. Haythe back in June '77. I folded
it up and put it back in the thing and laid it back in the
box in my desk, which is right there.

Q And so you didn't read it?

A I did not read it.

Q . Did you later advise Mr. Haythe you would not
grant a& assignment?
A He called me sometime that day. My‘recollection
is it was in the afternoon, and I don't kﬁow.when it was, and
he askedéme if I woﬁld accept an assignmment and I explained
to him -- I said, “There is jﬁst no way."
He thought I was being unfair; it was going to

cost him extra money, $400 or something he said he could

save on the deeds, on the stamps. And I said, "Winston, I
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before.”" And on that very date, I asked Mr. Haythe again --

[ 2]

I said, "Winston, I am looking at a calendar right herd' which
3 is in this book, if anybody wants to see it., I said,
4 || "Winston, I have got to get the letter of instructions to

5 |} some type of an attorney. Do you know who is going to be

¢ || your lending institution?"

-3

He said, "No, I don't." I said, "Can we agree on
8 || the 20th at 4:00 o'clock?” And he said, '"Sure."

Q He said, "'Sure'?

el

10 A Yes, "Sure."

. I said, "I am going to go ahead and prepare the
12 || letter, mail it to you,'" and before I could get that letter
13 1 in the mail -- in fact, it was in an envelope -~ Mr. Haythe
it | walked in, I told Mr. Haythe that was probably the last

i5 o day by the timing. |

b I said, "Mr. Haythe, there is a copy of a letter

‘" || in there. You can pick it up and save fifteen cents," and

?‘:§he did read it., I said, "Winston, now, there are two cqpiés
'géin here. You're going to have to give one copy to your
%glending institution and one copy to your title attorney so
:fthey know what is going on." |

I said, "In the meantime, now, a copy of this is

AEOing to Mr., Malinchak,"

——




The same date, another letter was written to

Mr. Malinchak, a copy of which I have in the file right

here, if you care to read it, askiﬁg him to prepare --
| MR. TROTTER: I don't think the witness is being
ver resbonsive to these questions.
BY MR, CAMPBELL:

Q fr. May, did you subsequently hear from title
lawyer?

‘A By leder from Mr. Ted Gourley.

Q And when\did you hear -- I shoy’you Plaintiff's
Exhibit No. 11 and asRif this is the fAirst time you heard
from Mr. Gourley. This 1§ dated Mprch 29, '78.

A Uh-huh.

Q Did he advise you ghaX settlement would be held
at 9:00 o'clock on April Zlst? |

A Yes, sir.

Q What did ou do, sir?

A 1 wrotv Mr. Gourley that aay‘or the next day --
énd I am not Zure that is the first letter.

Q ould you like to see your lettefs?

s/ 1 would like to see that. I cquldn't -- I not
i sure/that is the first letter 1 received or mot.

Q I will hand you letters 29 from Mr. Gourley, you
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i etter of April 3rd, his letter to you of April 4th, and ask

o

you\if those letters were exchanged, as well as a letter

3 dated Mpril 20, 1978, from Mr. Gourley. Does that refresh

4 your recoNection?
5. (Haxding to witness)

G A Yes, s\r.

-1

Q Would youplease tell His Hongf what those letters
8 || concerned?

9 A The first letter\states/that he had been retained
10 || to represent the settlement oty/Lot 113.

1 MR, TROTTER: I gbn't PDgve any objection to what
12 || these lefters say. I think they're \n evidence.

13 THE COURT:/ I think he is entitled to lay the

11 || foundation for hjf witness. If it is bein used to impeach,
15 || fine, but if £ is something I have already hexrd and you

16 agree; theyYe is no sense going into it.

v BY MR, CAMPBELL:

1 Q And did you respond to Mr. Gourley's letters?

" A I don't know whether I can answer that, sir.
2 Q Did you answer or respond to Mr. Gourley's letters

i {'on the 29th?

s A Yes, sir,

< Q What did you tell him?

s




A Vell, first of all, he asked me to -- he had
advised me it was changed to the 2lst and requested payoff
figures for the construction loan, or words to that effect.‘

I wrote him the next day and sent him a copy of
the letter.that I had mailed Mr. Haythe and also told him
in that lgtter tﬁat settlement was scheduled on the 20th?
maybe one or two other things I do not recall.

I received another letter from Mr. Gourley one
or two days or three days later, and he stated that the
settlement was ﬁo be‘on the Zist at 9:00 o'clock; that you're
welcome to come in on the 20th at 4:00 o'clock per your
letter %f'you so desire. |

Q Did you go to Mr. Gourley's office on the 20th?

A Yes, sir, I did, at 4:00 o'clock, .

Q ' Where did you go?

A His office is a remodeled home down in the middle
of McLean. I went there at 4;00 o'clock. The receptionist
was sitting out in the middle of it; She was not sure why
I was there at first.

Did you see Mr. Gourley?
Yes, sir.

- Where did you see him?

- Mr. Gourley came out of his office., There is an
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¢ the next day.

_ny files.

office here (indicating), one here (indicating), and he
walked out of the office and he said, "What can I do for
you?"

I said, "I am Gene May." He was very friendly,
and I said, "I am here for the settlement.' He said, "Well,
that islgoqdf"T have all the papers with me."

Q' What papers did you take with you to settlement,
Mr. May?

A Here is the foldef.'

Q; You can refer to it. Would you'tell His Honor
what décuments you took to settlement from that folder?

! R
A: The first one is a release of lien, and I forgot

to date it. I said -- he said, "Gene, I think you'd better
date it April 20th." |
| The second is the termite certificate.
The ﬁhird is the extras which I had forgotten he
requested in one bf his letters. The letter of inspection

stated, sir, that I would furnish extras prior to settlement.

I had a copy in here.

w

A copy of the warranty to be passed on to Mr. Haythg

The Deed, which was dated March 22nd, has been in

216




[ P

i : :
; Was a one-page affair with penciled -- and I looked at it

i

> fin Court previously?

Q That Deed had been prepared?

A That Deed was prepared on March 22nd andlreceived
March:24th.

' d And you had executed the Deed; is that right?

ﬁ The Deed had been executed.

Q _Go ahead, sir.

A I apologized to Ted and I said, "I am sorry I had
to cause you double trouble, so to speak." And he said,
"Gene, we can do it this way; We ddn‘t need to get into
shouti%g matcheg." |

Qi What did Mr. Gourley do?

A And that was about 4:35; 4:40, and that was it.
The se;tlement -- I am sérry. He suggested that I leave |
these papers with him. And I said, "Ted, I will be glad

to leavg the papers with you if I can see the settlement

sheet."

I

Q ' Did he show you a settlement sheet?
A | Yes, sir. He went back into an office which was

vacant of people and he brought a settlement sheet out, which

" hurriedly.

Q That is the settlement sheet which we discussed
:

t
1
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| my favor. And he said, "We would have caught it before.
morning. Don't Worry about that, "
Q When did you think you were going to settle at

‘jEWhere Evermay ig?v
’:fon the job all day tomorrow just like this,
fgdown and pick them up when you have consummated the settle-

: Rent, the other half of itz"

- He said, "I cannot come myself but I will send one
218
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A That has ink on it. The one I saw had pencil],

Q It was not typed? It was Not completed?

A It was a penciled copy.

Q Al right,

A He brought 4 penciléd COPYy out. I looked at it
very hurriedly and I looked at the deposit ang I said, "Ted,

you've got g mistake, either $500 or $700," and it was in

"Ted, you alse told me I could

come. That jis perfect," 1 said, "no problem, "

» "Ted, I drive a tan wagon., Do you know

I said, "if you come down, I will be

Can you come
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1l of my secretaries." I think he mentioned his secretary, to
2 pick these up; these papers*iaid on the seat of my wagon

3 and they were never picked up.

4 Q' At that meeting with Mr. Gourley, did he say any-

5 thing about the settlement not taking place on the following

¢ | day?

7 A No, sir. He called me back.

8 Q He did not. At that time, did he say anything?
9 AI Between 4:00 and 4:407?

10 Q Yes. | N

1 A No, sir.

12 Q | At that time, Mr. May, in your opinion, was the

13 || house substantially completed?

L A Yes, sir.

15 Q Would you tell His Honor what you mean by sub-

1 || stantialIy_completed?

b A The hdwge was in accordance with ghé contract; it

¥ || vas substantially compieted. It had a6 essential elements

missing, so far as the insid®fs concerned. The refrigerators

<t lwere in storage.

I don'g~Want to take the time o is Court, but

' I do it 1jk€ that on every house. We keep the rePsjgerator
i

© . or »€frigerators sitting in the carton until the inspect

T i

e
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o we can deliver brand new refrigerators. It's unfavorable,
sir, \ghat happens when you put a refrigerator in two wgéks
ahead of ime. The men use it to pack their lunches in and

it can get daigged. We try to deliver it lasp/

I have Dgrgotten the question ' 1 am sorry.
Q The house, iN your opinion,//was substantially
completed?
A The house was suB ansially. completed.

Q At that time, id you kno whether Mr. Haythe
advised you wheﬁ hg/was going to move i

A Mr. WAythe had been asked on March™th when he
might moves He did not tell me. When I tried toN\get up
the f¥#rst settlement date, Mr. Haythe had been asked

Mdrch the 20th, when I asked him --

Q The question is, Mr. May, had Mr. Haythe told you
when he was going to move in?
A I asked him three times. He did not tell me, sir.

Q. At that time, had Mr. Gourley told you there was

. going to be a double settlement?

A By implication in the letter; he told me I could

. come in on the 20th and that the other settlement would be

" held with Mr. Haythe the next morning on the 2lst.

Q All right, sir.

- 220
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And who did you think, if you did, was going to

buy the house?

MR. TROITER: I object to that.
THE COURT; Sustained, |
BY MR. CAMPBELL:
Q \ Did you know of any contract at that time/between
the Haythes\and the McNeils?
MR. OTTER: The contract will-sp kK for itself.
He was told by soleone else; therefore, itYs hearsay.’
THE COURT:\ He was told by Mr/ Haythe.
Were you told\by Mr. Haythe? If you were, you can
answer. |
BY MR, CAMPBELL:
Q Were you told by Mr, the that hé sold the house
and there would bevanoth settlemeXxt? |
A He told me phat on the SundaX afternoon when I
was gétting ready $#0 go to church,
Q At th A time, Mr., May, had all of ¥%he extras been

i

%put into the fiouse? I am talking about on the X0th now, on

‘f: April 20tY.

A Yes, every extra had been installed in the ouse.
Q Had Mr. Haythe paid for them?

A He had not paid one penny, no.

221
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THE COURT: Dr. McNeil or Mr. Haythe?
' THE WITNESS: I am sorry. The doctor.
BY MR. CAMPEBELL:

Q As a result of his conversation, did he #hdicate
to you that Re was negotiating with Mr. Haythe for the
purchase of the\house?

| MR. TROTXER: I object to the bfarsay.
THE COURT: \$ustained. |
BY MR. CAMPBE

Q Did you ever see aA\copftract between the McNeils
and Mr: Haythe?

A Winston left th¥s in my Wagon the Sunday he came
back asking for an assfgmment. I did\pot read it.A I pﬁt it
in the'book over hefe. And finally therd came a time when I
delivered this gAd many other letters to an ttorney to help
get this stragdghtened out, and we sat down and Xead it at
that time

Q/ This aésignmentlmakes reference to the McNeMXls; is

thay/ right?

A The one we read on April 24th, yes, sir.

Q Were you subsequently advised by Mr, Haythe that

Dr. McNeil was not going to purchase the house as provided

- jlin this assignment?




house?

A No.

that, no, sir.
He did not?

e did not.

71
A ﬁo, sir.
Q He did not tell you?
A No, sir.
Q Did you ever receive any information from attorneys

for Mr. Haythe that Dr. McNeil was not going to buy the

Q Did Dr. McNeil ever call you after April 12, 19782
A

He called me on April 12. He did mot call me after

Q

A

Q Did you talk with him after that?
A

1 called him’aftef that, yes, sir.

Q As a result

Dr. McNeil?

MR. TROTTER?

MR. TROTTER:
Athe conditions.

E COURT:

THE COURT:

of that conversation, you have an

opinion _to vhat was the condition between Mr. H e and

Objection.
State grounds.

£ is asking~for an opinion as to

Sustain the objection.

—rYT e
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BY MR. CAMPBELL:

Q = Mr, May, as a result of your reading the agreefnent,

the assiypment, was it your understanding after yoyr call
with Mr. McNajl there was going to be a separatf -- an
additional settldgent after the Haythe setjfement?

A That was bdqught to my attengdon by the attorney
on April 24th along with xhese many”letters that it would
have been a double settiément yes, sir.

Q Now, Mr. May --

A I think it wds probably poiMed out by Winston,
come to think of j£f, because he did mentidr he would have
a. double sett}ement charge when he called me that Monday
morning, #he day I wrote the létter of instructionm\_ And he
said, /It will cost me double settlement charges," so KNwas

are there was a double settlement that day.

Q Did any of the attorneys advise you on the ZOth,
Mr. May, that Mr..Haythé was not going to buy the house?

A Atikkiéourley's_office at 4:30 or 4:40 -~ in
fact, he told me the settlement would be the next morning,

and he agreed to come and pick up these papers in my wagon

on the job.
Q i ou participate or was the - ist
inspection going e 20th?

224
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A Yes, sir, all day long.

Q That was at Evermay?

A Yes,~sir.

Q Who was pardigipating in the“punchlist inspection?
A To my knowledge, umnsdd 5:30 that day, Frank

torblock and Mr. Haythg«
Q Was one with Mr. Haythe?

A found at 5:30 the next day, somebody waswith

Q At that time, had Mr. Héythe ever complained to
you aboﬁt the conditions of the house?

A On April the 11lth, I believé it was, he wrote me
a letter and stated we might overlook a loose banister,» he
mentioned, on the upper floor and we might have overlooked
a noise in a speaker and he would like to call that to our

attention.

Now, when was the first time that you heard ™
Mr, Olson o™Ng. Dulaney, who are attorneys in t#he District

of Columbia?

A Mr. Olson -- let's . Went to settlement on
Thursday. Mr. Gourl 0ld me he wouldk\pick these up on
a Friday, an returned from work off the joby~gnd went

back 4£6 the job at 4:30.

225




This is on the 20th?

A On the 21st.

hear the question again?

Q When was the first time you had any communications
from Mr., Olson?

A It was the day following the day I went to settle-
ment, which would be the -- this was on a Thursday at 4:00
o'clock. I returned from the job on Friday, the next day,
wvhich would be the 21st and my secretary -- apparently it
was at 4:30 because she wrote-that on here.

Q Was it on the 21st?

A On the 21st. I asked Frank, I said, "Nobody ever
picked up the papers. Did they come by here?" And he said,
"I haven't heard from anybody," and I went in and started
working at my desk and started returning calls and so forth.

By 5:15, I got down to call Mr. Olson at a certain
telephone number,

Q Did yoﬁ call MrfFOlson?

A I called Mr. Olson.

Q About what time was this on the 21st?

A I returned it at 5:15. The call stated it came in
at 4:30.

Q What was the call with Mr. Olson concerning --

226
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Mr. Haythe's attorney.

A Mr. Olson advised me ﬁe was with a certain firm =--
it was a long name -- and he had'been retained to represent
Mr. Haythe and they had found -- I think he mentioned the
number of punchlist items that they found at that time,

Q Did he mention there was any controversy between
Mr. Haythe and Dr. McNeil?

A No, sir;

Q Did he mention that.Dr. McNeil was involved with

any other attorney?

A No, sir.
I show you Plaintiff's -- Defendants' Exhibie—NG. 8
and ask you if yo ived this lett Tom Mr. Olson.

(Handing tgo witfiess)

at is dated.

You received the letter?

Yes, sir.

When did you receive it?

That was certified and was received on Monday.
Which would be the 24th?

The 24th, yes, éir. It was certified receipt.

> 0o > o0 >. ol

Q And with this letter on the 2lst, was there'any

punchlist item?




10

11

12

13

14

16

17

18

19

A No, sir. He wrote me two letters.

Q ° Did you receive any punchlist items with this
letter?
A No. ?
Q Directing your attention to his letter, I believ

he Dentions there was no perﬁit. Is that right?

A No, sir.: -He states that he wants to know xhen
an occupan *pérmit-&ili be issued.

Q Had\anybody discussed an occupancy/permit with
you prior to you} reéeiVing'this'iettér‘qf April 21st from
Mr. Olson?: - '

‘A Yes. I went,\as I mentionéd -- I had a settlement
with Mr. Gourley that ende¥ at 440 on the 20th. Mr. Géurley
called me back at 5:30, appropimately, which is less than an
hour'laterfféndﬂhé said, "géne, &oﬁ't‘recall'Seeiﬁg“tﬁe'ii
residential use permit #h the file" - that is the file
right here ==:''that ouibrought to my oXRfice.""

And I°54id, "Thére's nome-in it,\and I tried to
explain. I s d,fhWéit'just a minute." I wansed to talk to
the architgft and he was getting ready to.leave. \lhat is
the datg they had the inspection.

And I said, "ffank;‘did Mr. Haythe give you an

ea when he ‘was moving?" so I could tell Mr. Gourley vhat

<8
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0 expéct on this.

Frank said --

MR. TROTTER: I object to what Mr. NorblockAnight
have told Wim.

THENCOURT: Sustained.

BY MR.\CAMPBELL:

Q Did you siysequently receive gfletter from
Mr. Olson dated April 2%, 1978?
A Yes.

Q When did you receiveXthis letter, Mr. May?

A That was receiveg/ the diy following the registered

Q The day fgXlowing would be the\25th?
A The 2544. -
THECOURT: Why don't I hold you thed¢ and we will
take a fif'een—minute recess,
(Whereupon, a:short recess was taken)
THE COﬁRT: Let's proceed. “

BY MR. CAMPBELL:

Q Did you receive the letter of April 24th from
Mr. Olson with the punchlist?
A I received -~ I don't know what the date was. 1

received it on the 25th.
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Q On the 25th, sir, at that time, had you yourself,
your company, performed a punchlist?
A On Thursday?

qQ  April 25th.

A April the 20th, Mr. Norblock prepared it at the same .

time Mr. Jennings prepared it.

Q And have you compared the punchlist prepared by
Mr. Jennings with the punchliét prepared by Mr. Norblock?

A Yes.

Q Do you have it with you? Have you personally gone
over these items?

A Yes, sir.

Q Have you personally 1o§ked at the house?

A Yes, sir.

Q ' Would you please tell us the difference in thése
two punchlists?

A The punchlist'that Mr. Frank Norblock prepared
and my secretary.typed, we have nine items on this list that

do not appear on the list prepared by Mr. Jennings, which

contains 97 items. On Mr. Jemnings list, there are seven
jtems that appear on that list that do mot appear on
Mr. Norblock's list and every one of those items have to

do with seven plaster cracks.
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Q Now, Mr. May, as president of May Properties, can
you tell us whether or not the items on either one of those
lists were completed or corrected?

A Every item except the seven plaster cracks, which

are not a warranty item, in the house had been corrected to

this date.
Q When were these corrections made?
8 Those corrections were made ==
9 Q Were they made over a périod of time?
10 A , sir. They were made, with two ey€eptions.
i Q Over ¥What period of time were the corréctions

12 || made, Mr. May?

12 A By the end oX the working Urs on April 24th;

14 !f Monday.
13 Q Over what'period ofYime were they made?
i A We worked on the/house wn Friday, Saturday, and

I |l Monday, with two exXxcep ‘ons.

B Q Were aﬁy f the items completeN?

b i A On whyf day, sir?

Ll fhe 25th or the 24th.

3’%5 A On the 24th, the gravel had not been insthlled on

* © the iveway and the garage doors had not been painted.

- MR. TROTTER: The garage doors had not been paindedy

231
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10

11

onday at quitting time, April ~- followi
April 24th or April 25th.

right, sir.

Now, in your opinion, were there any items on
eilther list which constituted errors in construction?

A No, sir, positively not.

Q And in your opinion, did the items on either list
resulN in the house not being substantially completed?

A No, sir.

Q Noy, would you tell us ﬁow you would oltain a
residential useN\permit for houses at Evermay

A You have o call by 1:00 o'clocK in the day if
you want the inspectib tomorrow.

Q Who do you call |

A Mr. Guthrie makes al of the calls for that. He
is the superintendent on the projact.

Q  Who do you c 1 in the Counky? Mr. Bertoni?

A No, sir. /There is a certain odJer you go through,

%%and Mr. Guthrie Makes all of the calls. It'S his responsi-

P bility,

Q Then what happens?

( If the call is placed before 1:00 Q'cldck Thuxsday,

“® iZ the call is placed by 1:00 o'clock today, Your Honor,

; ' o . e m— ‘ e g Ty S I S e e llihns aubtiadit a
‘s A - e oo
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A Wait just a minute. I would like to talk to
Mr. No¥slock, who just made the insbectioﬁ, because X was
going to try explain the situation and Mr, MNorblock,
when he went on theNgb, was instructedfo ask Mr. Haythe ~--
this would be for the thiPd or foufth time -- "When are you
going to move?"

At that time€, I didn't know what éonversation had

taken place. said, "Hold the phone, Ted. . Nérblock
is just #0w ready to leave." Usually he leaves at 0; it

W, 5:30.

I said, "Frank,Adid you talk to Mr. Haythe and ask.
him when he was going to move?*

"I asked him when he started, I asked him abqut
11:30 when he broke for lunch to go by and see you, and I
asked him at quitting time, and he never did tell me when he

was moving."

I passed thishalong to Ted and tried to explai

to him tha e residential use permit was invo in
people occupying, Mos_in the completio the house.
MR. TROTTER: I obj to the hearsay again.

THE COURT: stained.
BY . CAMPBELL:

Did you subsequently receive a letter from

233




91

R

:* ., time that the letter was written, setting any other settle-

:-§§mentwdate?

i either Mr. Olson or Mr. Gourley or Mr. Haythe between the

and I : .
THE COURT: Sustal -

. CAMPBELL:

:Q Mr. May, did there come a time when you subsequentl)
instructed that a letter be written which set the settlement
on April 28th?

‘A We received the residential use permit by noon on
the 26th, and I called Mr. Malinchak that afternoon.

Q Did you instruct him to write the letter?

A T told him to write the letter at that time.
Q And the letter was written?

A I am told.

{Q And delivered?

A That is what I have been told.

Q Now, at any time had you -- did you hear from

A ‘No, sir.

Q Did anybody contact you?

A Nobody.

Q You heard no word from anybody?

A Nobody.

-
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tand -~

Q Did you ever instruct anybodyAto raise the prices

and\take an unfair advantage df Mr. Haythe?
A Mo, sir, I did not.-

Q D your opinion, was the work done in g/fair and
reasonable mamger for this house?

A With ony exception, sir.

Q What is thé\exception?

A When the paint\pill was p#id to M. A. Thompson, =--
he presented his bills., ThAlabdr charge, I think, is what
we are talking about -- I toxd 'ﬁ those charges looked to
me to be high. He said,‘ Mr. May, \ither I charge that or

I don'‘t hang the papey." And I said y has the paper

MR. OTTER: I object to this.
. COURT: State your grounds.

MR. TROTTER: Hearsay.

THE COURT: Sustained.

BY MR. CAMPBELL:

R
———

. inspect the house if it so desires?

Q Mr. May haveyu =-- would you wish the Court to

A Sir, if His Honor would, I would be forever grateful
Q Now, at the time this house was being negotiated

°r built for the Haythes, were people living in the adjoining

230
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houses?

A The one to the right, Lot 112.

Q What was the condition of their sod and exterior?

A They had straw over dirt, they had gravel on dirt,
and they had a boardwalk built into the house.

Q Now, did you have bonds with the county for com-
pletion and performance? |

A Yes, sir.

MR. TROTTﬁR: I object to this. I don't see how
that Ras any relevancy. o
R. CAMPBELL: Some builders doﬁ‘t have'-znds,
Your Honor. ' |
MR. TRl{ ER: He didn't.give us gbond.
THE COURT: \That is not at.i ue in this case.

| . MR. CAMPBELL: W furthey/questions.

MR. TROTTER: I havd¢a few questions, Your Honor.

i
{ o CROSS/EXAMINATION
i BY MR. TROTTZR:

é; Q Mr., May,/Mr. Haythe, pursuant td\ the terms of the -

-4

'iélot reservatiofi agreement, paid you $1,000?

1R, CAMPBELL: Let me ask =--

THE COURT: Go ahead, sir.
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DIRECT EXAMINATION (resumed)
BY MR. CAMPBELL:
Mr. May, did you ask anyone, peftaining to phis
house, whkn they were moving, and whom did you ask 4
A | On\March 6th, I asked Mr. Haythe if hg¢’ might be
moving.l He did\pot tell me. That is when tried to
write-thk first le ér of inspection.
On March 15% or March 20th,/I think that is when
I did write the letter ol inspectiofi, he did not tell me. |
And on April 15th when he caxe j aﬁd complained of the
high paperﬁanging bill from Mr.\Thompson, I asked him again
and he did not tell me.
| On the day inspection, h¥, said -~ this‘is
hearsay, so I will KAave to drop it. |
Q  In yoyt opinion ~--
A Ingidentally, sir, I did ask Dr. McNejl and hel
told me h¢'was not -~
| ~ MR. TROTTER; Objection.
'THE COURT: iSustained.

{

1MR. CAMPBELL: No further questions.

CROSS EXAMINATION

.
BY MR. TROTTER:

Q  Mr. May, Mr. Haythe paid you the $1,000 that was

]
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called for in the lot reservation agreement, did he not?

‘He paid all of the deposits called for in your papers,

totaling $19,5007? -
A Either Mr. or Mrs. Haythe, one of:the two paid it.

Q  VWell, Mr. Haythe is the only one that signed'the

sales contract for Evermany.

‘That is exactly right.
‘He is the one that paid $18,500, the balance?
That is exactly right,

And you still have that mbney?'

> 0o > o »

No, sir. It's in an escrowlaécount, an interest-
bearing account, It's being held by the fimm of Herrell,
Campbeil & Lawson, |

Q &ow; at the time‘that Mr. Hay;he entered this
contract, he was separated aﬁd Mrs. Haythe's name does not
apbear on this contract. |

A ﬁxactly.

Q‘ And ;ou agreed.to this assignment of Mrs. Haythe's
interest in this property to him? |
MR. BUSHMAN: I object. That is a conclusion as

to whether or not she had any interest at the time.-

THE COURT: T will overrule the objection.
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BY MR. TROTTER:
Q Don't you agree with that, sir?
A I agreed éo the contract, sir. That is the only
way I can understand your question.
Q Did Mr. Haythe show you theAProperﬁy Settlement
‘Agreement whereby his wife signed her interest to him?
| A Maf I explain that to you?
Q No, sir. I just want you to answer the question.
Did Mr. Haythe show you copies of the settlement agreement
where the wife assigned hef interést in this contract to
him?
MR. CAMPBELL: That is a legal conclusioh, Your
Honor. That is a matterAfor Your Honor.
| 'THE COURT: Overrule the objeqtion} The question
is whether he showed him the Property Settlement Agreemént.
THE WITNESS: Mr. Haythe didn't; enother man did.
I am trying to help you, Haynie, not hurt you. o
| BY MR. TROTTER:
Q Who did?
A The attorney that came‘along with Mr. Haythe when
we had our design meeting to design the house and establish
the pfice and etc. You can tie the dates down by going back

into the file. The gentleman was in his mid -- well, forget

239
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that. I:don't recall his name.

Q | He showedjyou Plaintiff's Exhibit No. 3, did he not,
the Property Settlement-Agreement, which assigned Mrs. HaythéF
interest to.Mr. Haythe?

A I did not keep a copy.

Q1 understand. -
AA | I assume.he did: This attorney explained it.

Q Vell, I just waﬁt to know. o

A He explained the seﬁaration and so forth, and he
pointed Qut that paragraph, the parégraph that stated, as a -
layman Qould read it, that the rights his wife had in it
was not his right. And 1 asked no question about.that.

Q  You had no problem with that at all?

A No, sir.

Q  You didn't have any discussions at all with
Mr; Haythesuntil he presented tﬁe assignment. Isp’t that
a fair statement)Plaintiff's Exhibit No.

.A We had no diPfjculties whatfoever on either part,
éo far as I know, up until t ime he asked for his key
back, which was before the assignmen

Q  That j laintiff;s Exhibit No. &n_1I am sérry.
Gu did not agree to execute, to comsent - you did

no agre¢ to the assignment by Mr. Haythe of the contract=to

k4
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1 . and Mrs, McNeil?
) . That is my testimony, Haynie, yes, sir.
3 Q d this contract, what was your reasog for not
4 agreeing to tha
5 A Haynie, I ver had done it begfore, as I mentioned,
¢ || and we had pieces of papdx attacheg’to that original. We
7 || had copies, one or two copies)land it was laying.in my wagon.
s | I looked at it the next dsy”and I Mdaked at the papers

L

attached to that. UWen I saw the contrdt, I closed it and
laid it in my .

Q e reason you objected is the contract\yas --
the ppfce was blanked out of the contract?

That is the reason I didn't read it.

Q Was that the reason that you rejected the assign-

I

i
1
t

ment ?

A I had never assigned one before. We never have,
: thirty-and-a-half yeafs.of building experience. I never
?isigned one.
l Q Was there any other reason that you objeéted to
. the assignment to Dr. McNeil for the house?

A I didn't read it, sir.

Q Wasn't his money just as good as Mr. Haythe's?

A I am éure that it was.

!
1
HI
d
|
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1 Q It doesn't say "turned in." It says "as of,"

9 does Wt not?

3 A ou will have to ask Mr. Norblock that,

4 MR, RROTTER: I would like to offé this.

5 I THE COURTN_ Do you have ahy opfection?

o THE WITNESS: Nt's perfeg¥ly all right.

'7 THE COURT: Plaint s 31, sir, received and

g || admitted.

9 (Document\yeferred to was marked
10 . Compléinant" Exhiﬁit No. 31

1 ' for identificatioMand received
12 ~ in evidence)

13 : BY MR. TROTTER:

i Q Now, when you scheduled settlement on the 20th of

15 || April, this was done without Mr. Gourley's concurrence, was
ti |l it not?

i A 1 never heard of Mr. Gourley the date I wrote the

1= 1 letter.

?‘zé Q Now, that was scheduled by you unilaterally by you

S

; o ": on April 20th at 4:00 p.m,

; A I don't understand.

- Q Could I see it? I will show you the letter. Maybe

S SRR

¥ " that will clarify it. I believe it'sAComplainant's Exhibit. 74

RE
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I show you No. 7, which is a letter to
Mr. Haythe -- I said Mr. Gourley -~ a letter of yours to
Mr. Haythe on March 21, 1978, and this scheduled settlement
on 4/20 at 4:00 p.m. at the office of blank.

A We don't know there. Mr. Haythe hasn't given us

Q You subsequently wrote Mr. Gourley and told him
that settlement would be at 4:00 p.m. on 4/20/78; right?

A After receiving the letter from Mr. Gourléy, we
responded to his.

Q That hour of the day wasn't agreeable with him?

A It was not, for some reason. Mr. Gourley wanted
it on the 215t;

Q For some reason, Wasn't the reason that the 21st
was due to the fact that the McNeil contract was scheduied
to be settled on the 21st, also?

A Sir, I don't know.

Q  Isn't that the reason that you didn't want it on
that date, Mr. Maf? |

A I had not read that thing until April 24th, as I .

* ¥ said, Haynmie.
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w

In Evermay, probably two, three, four i ay;
probably a total of thi 1nvthirty-and-a-half
years.

Q Had you ever settled the sale of a house purchase i

in Evermay at the record room?

MR. CAMPBELL: He said he had.

THE WITNESS: Two, three, four, five, yes, sir.

10

1

i

1
i
|
i
i

a deposixion given on July 20, 19787

€

least one there.

we please read it? I dopf't recall.

" ' in Evermay that ybu settled with at the Cléxk's office at thej-

record room?

BY MR. TROTTER:

You had. Did you not testify to the contrary/in

CAMPBELL: What page? ' !

THE WICNESS: I testified on thatMay I held at

BY MR. TROTTER\ ‘ _ : f
Q In Evermay.

A I don't think that/evdy mentioned Evermay. Could
Q Mr. May, cah you name the purshasers of the propertles
A I can get them out of my file.

You don't remember that?

Who handled those settlements?

244
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1 ot a house. Yes, sir."
9 Didn't you make that statement? | |
That is exactly right.

HOy long have you known Dr. Albright? i

I can\{ remember the year my daughfer got married.

Either '74 oxrN\!75, Hayniey}/I am sorry.
When your daughteXx mapfied her son?
That is correct,

A
Q
A
a Q | Approxima®ely?
A
Q
A
1 Q

I believe the Yast name wWss Frank; is that correct,

;1 I a son by a previous parriage, and I belNeve his name is j

Robert Frank?

o A Ropfrt H. Frank.

BTNt Q Did you instruct Mr. Malinchak to prepar&\a Deed

:» | to Dyt Albright on April the 25th 19787

A No, sir. He was called on the 26th,

Q  April 26th.

At that time, the Haythe contract, the settlement

'”fgof the Haythe contract, had not been rescheduled, had it? I
- believe you testified earlier you instructed Mr. Malinchak
jvto write Mr., Olson on the 27th of April, did you not?

A These happened at the same time, Hayﬁie. I called

Nick and told him to set the settlement, and also I entered

245




111

[\

the details at the same time, ‘ !

Haynie, I would like to say something. I may be ;
out of turn. ‘ |

Q You probably are. I think you'd better just answer

]
I
my questions. i
|
|

You instructed him on the 26th to prepare the
Deed to Dr. Albright?

A ; This has nothing to do:with.the Deed. 1It's a
matter of correcting something.

Q I don't want you -- if it is correctihg something
that has gone before, you can correcf-it.

A You read from a depoéition that I had done one
settlement;  I told you more, and in view of the records,
that is when that came about and that ié what I wanted to
explain, if you would let me explain. And if you don't, it

will never be clear to the judge. | A

A At the deposi

the record will never b

Now, on the 26th of April, did you not =-

into a backup contract, contingent contract, and gave him f
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coiXingent on the Haythe contract not being settled. Is
that Wat you said?
| A It was contingent. I have the contract, 31r.

Q TE doctor -- you explained to Dr. A right that
her contract way contingent on the Haythe coftract not
closing?

A | Yes, sir,

Q And she did no bay you zhy money until May 3rd
at her settlement; correct?

A She offered to te eN~-~- it was either $18,000
or $19,000.

Q She did not ay you until skttlement?

& Lawson and th paid me,
Q T was May 3rd?
A 0, sir. I didn't receive disbursement \until

probab y'aIWeek after May 3td.

Q Settlement was on May 3rd with Dr. Albrlght?

S A May 2nd or May 3rd, yes, sir.

A She didn! pay me at all; she Waid Herrell, Campbel}

Vhen you sold this to Dr, Albrlght, you say it way/

: Q And did you have a written contract with her on

i April 28th? When did you sign the written contract with

. Dr. Albright?

e ——

-—-
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by

i it at settlement?

A She signed it at settlement.

Q May 3rd?

A May 2nd or May 3rd.

Q It was back-dated to April 28th?

A The contract was written the date that it states
on it because I read her the contract and every detail on

the telephone, and she agreed to it.

N N

115

Q So that the contract was written, you're saying,
on AprilNZ7th or 28th, whatever date it.was?
A T am™\ot sure vhat it ié myself, .ill let you
look at it.
Q - I will show you lgjrfant's Exhibit No. 30,
Mr. May. This is dated the”27th April; correct?
(Handing “witness)

Tha S correct.

That is when it was prepared?

|

S

Ml

A

Q

A That islﬁhen it was typed, yés, sir.
Q

And you signed it on April 27th, and she signed

A I signed it -~ I signed it one of the two days; I

" do not recall which,

.

¢

Q  You signed it either April 27th or the day of

fsettlement, is what you're saying?
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A One of the two, yes, sir.

Q And the settlement statement itself was back-date
to\ipril 28th, was it not?"

I would have to see a copy; I believe that i
correct. ’

Q % will accept your reéollection. I will be glad
to show you acopy of it.

Now, when you talked to Dr. Albrifht -- I assume
you talked to her oX the 28th and told her the house was
hers. ' |

A I called hér or\the aftepghoon of the 28th. I am
trying to remember what tim d -~ the answer is yes.

THE COURT: Can yo y to keep your voice up?
Ve have this wind coming jfi and iN's very hard to hear.

THE WITNESS: /I did call hxr on the afternoon of

the 28th, I have fofgotten what time, gnd told her she had

! bought a house.

BY MR. TROTTER:
Q Wgh this before Mr. Dulaney came around with the
suit papefs?

Yes, sir. He didn't show up at my office uktil
P Yy

- abogt 5:15, and I am guessing it was probably between 1:Q0

:'_:" d 3:00 o'clock when I‘called her for sure.

249




on accotint of this Haythe contract?

No, sir,
Q Did you ever te

of this transaction?

A I am sure s found out inN\the next two or three

months.

Q Y

didn't tell her at settlement yo

A I have no recollection of telling her, no, sir.

at you were sued because

had been sued

Qv Did you have an understanding with Dr. Albright

that in the event Mr. Haythe prevails in this suit, that she

is to deed the House to him?

A I most certainly did not, Mr, Trotter.

Q Did you'have an understanding with Dr. Albright
that in the event YOu prevailed, the house would be deeded
to Mr. Richa&d Adams?

A Come again bn that?

Q Do you know Mr. Richard Adams?
A Yes, sir.
Q

He is a neighbor of yours?
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e ——— b

i 1
's T A He is a customer that lives two doors from the
office.
Q And he is interested in buying this house, is he n;::’

A I have been told.
1 : Q Don't you have an understanding with Dr. Albright
~and Mr. Adams that if you prevail in this suit, you will
, - . sell it to him at the current market value?
. A That I am going to sell it to him?
Q ' Yes. | ‘

A No, indeed. 1It's not my house to sell.

Q In other words, if Dr. Albright sells it to !

Mr. Adams, you don't have any interest in that?

A No interest whatsocever. |

Q Have you ever been paid any interest on the loar

™t you loaned Dr. Albright, the purchase money fgr~this

house? - ' %
. i
A No. ®!'s due .in about two »whnths, three months. §

Q And, of courde, she hen't paid any principal, has ;

she? |
A No, si {

aynie, did you want this back? :
MR. TROTTER: May I have the Court's imdylgence

-0r one moment, please?
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1 THE COURT: Yes, sir.

9 . BY MR. TROTTER:
3 Q use)
4 ~ Now, wisl respect to the residentiz¥ use permit,

5 I believe that is date April 26th, if ¥ am not mistaken,
6 || Defendants' Exhibit 12, 1Is>shat €orrect? |

7 A I believe it is pHe 26t

8 Q Is that th same date you got\it or did you get

9 it after that?

10 A t's hand-delivered to the superintendens on the
11 || jop~
12 Q Now, with respect to the work that was done by

13 || Mr. Thompson, including the hanging of the wallpaper at
li || 922 a roll, he said, I believe, that that is what he charged |
13 4l you and you said thét is what you paid him; ‘Correct?

1is A Did I pay him that amount of money?'

IV Q Yes.

I A I paid him the exact amount that shows on your

piece of paper, yes.

- Q  This, of course, was added to the contract price
i of the house sold to Mr. Haythe?
A It became part of the extras.

Q Mr. Haythe would be paying it, not you?

2352
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|4¥]

[¥5]

A In the event he would have settled,_ae would have

reimbursed me exactly what I paid M. A. Thompson.

‘ have to gless, Mr. Trotter -- fifty-six, sixty-two\percent.

- I am gbrry.

Q Now, Mr. May, May Housing Corporation had legal

t;\~e to this lot in Eveérmay at the time it was conveyed/;o

i
i
.
5
!
|
1
!
1]
:
1
V4

Dr. ANpright; is that correct?
A Yes, sir.
Q ANd May Housing, I take it, was the lghd-holding
corporation an¥ May Properties was the buildihg corporation?
A For allX

Q Yes.

A For_all practNcal purposeyg; May Housing Corporatiow
develops the land, if that\is th¢/ same as what you are sayingﬁ

Q I will accept it.

A I think we're in/Agreexent.

Q And you eithey/own or coiXrol all of the stock in
béth those entitles? o /

A No, sir

Q How gfich, percentagewise, do you oyn?

A Mz Properties owns approximately -~ N[ am going to

Q Who owns the balance of it?

A My wife.
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o

6

‘No, sir. He would never give me any information

was going to use? -

A . Tmever ‘knew he der.
Q You indicated thg ad .to call:.Dri; McNeil on
the . 24th.

-kl Yes

ot April.?tNhatzspecifically did 'you calINQr: McNeil

f .
“move for two. or -three days;:let.us take a wait-and-see and

-
—

O
~J

? two ot .three:days, :and Iawantedetotadvise-Dr.“McNeil.that?if;

uay down because the rest of- {tiwas completed, -with the two

de;seejhow{soon,hezwasngoingﬁto fove,-in-trying to-
accommodate: hlm. ‘‘‘‘‘ L was going to! explaln ‘to him that we had
to finish'the. punchllst .and _the:gravel drivewayy and I wanted
to find.out, and I advised him we also had been advised that

items werelbeingtsend.to:us?in;the%mail,‘and we ‘would get

'—lc
“r

. two or three'daysilater.

11We lucked outﬁand‘gotuitﬁthernextfday;fénd;hélsaid
he wanted’ to:move immediately,- I would put the :gravel drive-
or three exceptions we‘have noted. If he was not going to g

look at the'97 -items, and then I could put down the permanent

254 |
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one because by that time, it was starting to clear.

That is when he told me -=
MR. TROTTER: Your Honor, I object.
THE COURT: Mr. May, stop short,

BY MR. BUSHMAN: :

Q y would you call Dr., McNeil as to whether a j
driveway shoulN be in or gravel? Vhy did it glake a differenc?
to you? | §

A To the be\t of my knowledge, J/was building a g
housg for Dr. McNeil axd Mr. Haythe that time because I ;

had been informgd somehow\ some way, that he was going to

buy it. And I was trying at\ thgt time to really please

Dr. McNeil because I figured t he was the one going to !
|| move in,
Q Would this sgfe May ProperXies any money?
A 1f we could have put down the finished asphalt in

.:f'lieu of the graveY, we would have saved $NO, $200 worth of

%fgravel. We woyld have saved even more than at, Mr. Bushmén,
'E'because the Lost of labor to put it down, there as a double g
“labor to ake it back and puﬁ it on the Dumpster. g

That is my point;v E

This settlement that didn't occur on the 21st \n

Jr. Gourley's office, this first settlement, how expensive

v —
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1 go out and put a sidewalk down with his bare hands, and

I thnk it's completely irrelevant and immaterial.

a1

3 THE COURT: Sustained.
4 MR. BUSHMAN:. §
5 - Q CallNng your attention to the convepfation with :

¢ || Mr. Gourley at thdj time you left his officg/, did you feel |

-]

that you had provided\him with all of {hie hformation to

8 || conduct the settlement o youf beha)t?

9 MR. TROTTER: YouX Hopdr, this is highly leading.
10 THE COURT: It's cybsN examination and he does

11 represent another party; nd I thidk he can lead.

1M

19 MR, TROTTE He i§ asking r his mental impres- ;
13 sion. :
4 MR. BUSHMAN: I would withdraw the\question.
15 MR. BUSHMAN:
Vi Q Mr. May, do you handle settlements on May Rroperties
v I'yourdelf as you havé described earlier -- that is, goin fo
15 || phe lawyer's office and providing them with information?
A I go to every settlement myself, yes, sir.
Q How many.settlements in your fhirty years or so

. of construction have you actually gone to?

A 700, 800.

Q And when you go to settlements, what documents do
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you normally bring with ycu?

A The same thing as in this file, sir,
Q Have you ever had any difficulties in any other
settlement?

A This is the first one.’
MR. TROTTER: I don't believe that is material,
Your Honor, and I object,

THE COURT: Sustained,

BY MR. BUSHMAN:
Q When you were at Mr. Gourley's office, did you
know orwere you aware that you were missing any dogfments?

A Noy. sir.

Q  Did M Gourley ever call you to fell you that dayi

to inform you?

A I testifiéd thaf he callgd about 5:30 and said I
was missing something; he didg'f recall seeing the RUP,

Q Mr. Trotﬁer madeTeferéqce in one of the questions
about a split between y%6u and Dr. Albgight as a reéult of

the potential sale/0f this property. You\testified there

was none,
A Positively,
0 Are you going to share in it if Mr. Haythe pets

%t s house and goes to sell it to anybody?
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LOT RESERVATION AGREEMENT AND AGREEMEN: OF CONTRACT

This Agreement, made and entered into this =25 day of . /__-.’../,’.".V._‘?.lf/? 19--Z-£
at Fairfax County, Virginia sets forth the agreements of the parties that for and in consideration of the sums
paid herewith and to be paid hereafter to May Properties, Inc. by Ca s 205 .’.4.'.’:/ 7L Z{. -
and _-é_z_/.,_-- -..uAJ.----K;--.,/,.ﬂ(‘.?u ;f D e hereinafter

called Payors, and other good and valuable undertakings, agreements, and considerations exchanged and
received by t.¢ parties as stated herein, the parties agree as follows:

1. During the term of this Agreement, May Properties, Inc. agrees to reserve for Payor’s purchase Lot

Number . /2Z. i---, Section _fa2______ , Evermay, Fairfax County, Virginia .together with a residence to
"be constructed thereon by May Properties, lnc and to decline acceptance of ell offers thercto from others
vatil ____. &2 _..'Z.ZZ.Z--; ....... , 19______, which latter date is hereafter called the Termination

Date or until this Agreement is otherwise terminated as herein provided and to provide to Payors construc-
tion schedules, advice as to type house suitable for- this Lot., and nmi!ar and related construction data and
advice relative to the planned constmctlon. : . _

2. Prior to the Termination Date and in accord wnth the schcdule and normal prooedure of May .-
Properties, Inc. Payors agree to-enter into planning conferences with May Properties, Inc. to develop pre- -

liminary plans of the residence to be constructed on said Lot. Failure by Payors to abide by and comply" R

with the foregomg shall constxtnte a breach of th:s Agreement by Payors.

3. Payors agree o enf.er mto a purchase contract a blank copy of whxch is attached heluo for thc ,
aforesaid Lot together with a residence to be constructed thereon by May Properties, Inc. fio later than seven

days following completion of final plans drawn beginning on:.the Termination Date in accord with the S

-schedule and normal procedure of May Properties, Inc. The residence to be constructed hereunder is agreed
“to be one selected from the Evermay Plan Book, the scope and range of which the Payors are fully aware,
or a variation of a Plan Book plan, or a non-Plan Book plan, provided such plan variation or mon-Plan -
~Book plan is approved by May Properties, Inc. and provided such plan variation or non-Plan Book plan = -
in the sole discretionary determination by May Properties, - Inc.- conforms to standards of design, comstruc-
tion, architecture, value, size, and price raoge as reflected by the Evermay Plan Book and the Evermay
community development. All construction is agreed to be in conformity with current Evermay
. features of construction and specifications and subject to the Evermay Community Restric-
.tions and Builder’s Warranty, copies of which are attached hereto, the scope of which are

understood, acceptable to, and concurred in by Payors. Any and all house plans shall remain the
property of May Properties, Inc. Failure by Payors to abide by and comply with the foregomg shall consti-
" tute refusa! by Payors to enter into the aforesand purchase contract. . e . S

-

4. The Payors have herewith paxd to May Propcrues, Inc. the sum of One Thousand Dollaxs (31000.00), LT "

. receipt of which is hereby acknowledged. The Payors agree to pay to May Properties, lnc. an sdditional sum
of One Thousand Dollars ($1000.00) on or before the Termination Date, .the same bemg a!co the date
upon which the preliminary plans are completed and the drawing of final, detailed construction plans com-
‘mence. Both foregoing sums shall be credited as a deposit applicable to the purchase price when setilement .
is consummated under said purchase contract. Payor’s purchase contract shall provide for deposit by -

Payors of an additional 5% of total house and lot contract purchase price payable on signing purchase con- - - :

- tract for an Evermay Plan Book house and deposit of an additional 5% of said price payable when the -
house is under roof. Deposit by Payors at signing purchase contract for variations of Plan Book plans
or for non-Plan Book plans shall be not less than 10% of total house and lot contract purchase price or
be such other higher percentage selected by May Properties, Inc. The balance of the total purchase price,
plus any extras as requested by Payors during construction, shall be paid by Payors in accord with the pur-
chase contract upon substantial completion of contract construction, such being interior completed with no
essential element missing and exterior complete éxgeg for items delayed due to weather limitations.

' 9|
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S. The Payors agree in consideration of May Properties, Inc. actions under this Agreement as aforesaid

. including the furnishing to Payors of construction schedules and data and advice as to type of house suitable
" for this lot, and similar and related construction data furnished to Payors incident to this Agrecmcm, that

L L

(a) If Payors fail, refuse, or do not enter into the aforesaid planning conferences referred to in
Paragraph 2 or upon failure, refusal, or notice prior to the Termination Date by Payors to May Properties,
Inc. that they will not enter into said contract, then as to the sum of $1000.00 paid herewith, said sum,
shall immediately become the sole property of May Properties, Inc., non-refundable to Payors as full pay-

_ment paid by them to May Properties, Inc. for actions and services pcrformed by May Properties, Inc. under

this agreement. The parties hereto agree in such event that this Agreement shall terminate and become null

. and void and all partics hereto be released from all terms of this Agrecment.

*%

A2

(b) If subsequent to the Termination Date and/or date upon whlch the drawmg of the final,
detailed construction plans commence, and/or finish Payors fail, refuse, or do not enter into the afore- -
said purchase contract at the timc referred to in Paragraph 3 or upon notice by Payors to May Prop-

..erties, Inc. that they will not enter into said contract, then as to the sum of $1000.00 paid herewith and as to
_the additional sum of $1000.00 paid on or before the Termination date, said sums shall immediately be- -
- come the sole property of May Properties, Inc., non-refundable to Payors as payment in full paid by them ..

“to \fay Propcmcs, Inc. for actions and services performed by May Propertics, Inc. uader this Agreement.
“The parties hereto agree in such event that this Agreement shall terminate and become null and voxd and all >

parties hereto shall be released from all terms of this Agreement.

6. May Properties, Inc. hereby advises Payors that Evermay Plan Book prices stated on Evermay
price list of Feb,, l97¢are firm as of that date only. It is agreed between the parties that Evermay Plan
Book prices as stated on price list and as adjusted below to date of this Agreement may be additionally in-
creased to date of contract at the rate of not more than 4% per year prorated over the year (s) or any
portion thereof between this date and contract date to cover increased costs of labor and materials incurred
or to be incurred in construction for this particular lot. If at time of entering into -the purchase con-
tract May Properties, Inc. proposes a price increase due to increased costs of labor and materials in excess
of the above percentage, prorated, then Payors may terminate this Agreement no Jater than two weeks prior
to the Termination Date and the $1000.00 sum paid herewith shall be refunded to Payors whereupon this
Agreement shall terminate and all parties released from all terms of this Agreement. It is further agreed
that when the Payors have entered into a purchase contract at the termination date mentioned above that
all further price increases after that date as to items then contracted for between the pames as to this lot
end structure will be borne in full by May Propertm, Inc,

7. Al prices are to be incmsed by extras ordered by Payors. In the event any sala or use taxc are im-
posed or paid with respect to any componeat included in or embodied in the development and construction
of this lot and its improvements, or with respect to the sale of said property to Payors then Payors agree to -
pay directly or reimburse the amount of such taxes to May Properties, Inc. in addition to the purchase price
otherwise applicable to said property. Prices othemse apphcable to said propcrty do not mcludc any fi- ;
nancing charges uutxated by purchaser.

8. Payors acknowledge they have been advnsed that the approxunat: 14 acte parcel across Statc Route '

123 on the northerly boundary of Evermay is under the control of officers of May Properties, Inc. and that . -
- . they are further advised that n is not the mtcnhon of saxd oﬁoers to developmd propeny into nngle Ia:m!y .

e dwellmgp.

9. This Agreement is personal to the Payors and shannotbeasslgnedortransfmed by them. May.'”

” . Properties, Inc. reserves the right to return the sums paid hereunder and cancel this Agreement without lia-
© bility or obligation on-its part in'case of war, national emergency, or major strike, or factors beyond the -
- control of May Properties, Inc. or incompatibility between employees of May Properties, Inc. and Payors. _ -




B WITNESS the followmg sxgnatuxu by whnch the nndersxgned hereby raufy, ampt, ‘and agree to the .

. tbove and acknowledge it to be our Agreement on the date at the plaee above named.

Home Address 6.&.:".?..‘.‘.?(.-4.4!44/! ﬁ {_ < Lo 74 N——
| 2. ted e -.,.zq._z&r% -
Sz b N -

: 'Home Telephone .z.sl R
Oﬁce Telephone zza - ’G..é: 3? ' - MA)

' PRICB lNCREASE AS OF DATB OF THIS AGREEMENT'

. FOR LOTS WITH PREMIUMS OF $4 000 00 OR MORE ADDIT!ONAL OSITS OF TEN
PERCENT (10%) OF THE PREMIUM PRICE WILL BE REQUIRED. '
_. ¢+ DEPOSITS IN ADDITION TO THE $1,000.00 SUM ARE NONREFUNDABLE.
. ess  DEPOSITS IN ADDITION TO THE $1,000.00 SUM ARE NONREFUNDABLE.
¢ss+ ALL DEPOSITS ARE REFUNDABLE :

6.E. Kitchens in all Evermay Homes
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MAXIMUM

S USATTT AN

\Y - .
k“/ scuzou.e. yﬁw - SECTION 6

mzuu. ER 1\ ELEC. /. -
0T PREMILM®  LENGTH vgg“ PLAN © BRICK © ROOF. 7. TRIM PAINT -
196 2,900 73 473077'6". " 6/30/76 9/!1%77‘6 L 176776 2/23/1 N3 &a/m
107 2,200 13 . a . 6/18/76 .  8/18/76 "11/6/16 .. 12/23/16  4/A3/11- © 6/A/M 6/15/11
108 6,900 18 .5 B - 3/6/1%6 . 10/6/76 . 12/23[16 . -2/ . &/ . vaH/m 8N
109 5,300 .93.5 = SL .- 9/23/76 : 11/23/1%6 . 2/\ym - - 4\/m v/ - UM 9/20/17
110 6,000 93.5 st MAYI6 11T o A/ 5/20/11 9/ 10/26/17  11/9/1
11 4300 . 93.5 . SL . - AAM LT 5/0/M U/ 10/26/17  12/14/11  12/28/71°
12 4,000 94 P8 - . 2/20/17 - &20/T7 /M 8/26/T1 T 1214/T1 2/1/78 2/15/18
113 3,800 105 PR 4/1/11 6/1/11 8/26/11 10/14/27___2/1/18 3[22;18 4/5/18 7
114 2,800 84 B,SL - 9/26/71 . 1/26/77 . 10/14/71 - 12/\/7T7  3/22/8 5/10/18  5/24/18 -
115 5,900 93.5 sLo- 14/17 - 9/14/17 12117 - \/22/18 ~ 5/70/18 . 6/28/18  1/12/18
116 3,500 93,5 sL - /17 1A/ 1/22/78 ~3/10/78 . 6/28/78 . 8/16/18  8/30/78
7 - 2,900 93,% sL 10/22/17 . 12/22/17 ..° 3/10/78 = 4/28/18 - 8/16/18 10/4/78 10/18/78
118 -=3,000 86 s.  f12/10/77 | 2/10/718 - 4/28/18 6/16/18  10/4/78 - 11/22/18  12/6/78 .
19 -3,000 - 86 NDB . .f 1/28/79 - :. 3/28/18 6/16/18 . - 8/4/18 . 11/22/18  1/10/19 . 1/24/19
120 =3,000 86 . NDB. - | 3/16/718 - 5/16/18 .- - 8/4/18 °  9/22/18 1/10/79 2/28/719 - 3/14/719
121 3,200 86 - s - | 5/4/718 7. 1/4/718 .. - 9/22/18 © . W /\0/18  2/28/719 a/18/19  5//19
122 4,800 93.5 . SL° | 6/22/18 - .8/22/18 - 7. 11/10/18 .. 12/28/18  4/18/719 - €/6/19 6/20/79
123 5,000 93.5. st - [ 8&/10/78 ‘. 10/10/78 . 12/28/78 2/18/19  6/6/19 7/25/19  8/8/19
124 4,200 86,5 = SL [.-.9/28/18 . 11/28/18 .-  2/18/19 4/6/19 1/25/19 9/12/19  9/26/19
125 2,800 73 8 - [ :11/18/78 - 1/18/19 .4/6/19 5/25/19  9/12/19 10/31779 11714779
126 2, 0000 T - 8 V/6/19 eI 5/25/19 12/19  \WW/AN/9 0 12719719 1//80

* = Price of lot in addition to 5,000 sq. ft, allowanca, (Al]l Evermay Book Plan pricu are based on and include & 90 ft.
widey 15,000 sq. ft. lot of averpge topography, etc.) - °

*¢ B = Daylight Bagement Rambled or 2 Story eses SL = Spll( Level P Part Dayllgh( Basemant ....NDB = Non Daylight

Basament,

\_fFactors bayond the control of

bility, etc., will be brought fo the aucntlon of

In the event of any such factors or‘lc(lom beyond our control, construction dates wll of necessity be changad to conform

with currant existing conditipna. -

Properhn, lnc.. lf any, such as Fairfax County actions mvolvmg sanjtary sewer availa=
each purchaser immediataly upon rocupt by May Properties, Inc,

R e R

- m——— m——

| et et m . e — et

- eemm mve e
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SALES CONTRACT DATE M( Z 7
for an
* EVERMAY HOME , ‘ ﬂﬂﬂ §7
By

May Properties, Inc,

Made this. ... 13th..... day of - MU e e e 19.77__, between
------ Wineton v--Badt i cm oo e, VENDEE, and

MAY PROPERTIES, INC., VENDOR, WITNESSETH:
~That for and in consideration of an initial deposit in the sum of ... Ten _Thouaand.sg\zen--'-

(cash) (check), receipt of which is hereby acknowledged by May Properties, Inc., the Vendee agrees to buy
and the Vendor agrees to sell for the sum of __Cne_Hundred Seventy Rive Thonsend. ...

U Bnnazed.mirhy-mo ............................. Dollars (dt25,.331a90
all of Lot ---.13,3-_..-, Section _. Bcoaauen , of Evermay Subdivision, Fairfax County, ergxma, together

fications, signed by the parties, attached hereto and made a part hereof, and being identified further as a

- This Contract i persona! to- the Vendee and sha!l not be assngned or transferred by them wuhout Vendor

~ Restrictions, attached hereto and made a part hereof and accepted completely by the Vendee.

made therefor o

--Thousand- Sevea Bundred PLELY. semvernreorereme=r{Bollars ($.8750.00).

- any extras as request‘d by Vendee dunng constructlon, the above mentnoned deposnts bemg a portxon thereof

The Vendor agrees to eonvey the above desm'bed property by Genera! Warranty Deed prepared at the u e

~expense of the Vendor. Examination of title, conveyancing, notary fees and all recording charges, such as -
Virginia Revenue Stamps and including those for purchase money. trust, if any, to be at the cost of the '
" Vendee. Trustees in all deeds of trust are to be named by the parties secured thereby. All taxes, insurance, «

. rents, and interest are to be pro-rated as of the day of settlement. The property is sold free and clear of all "
liens or indebtedness of every kind. This property, however, is to be conveyed subject to any and all re-
- strictions of record now thereon, and/or attached hereto, and subject to aay utility easements that the Vendor :

_may have to grant or reserve to faclhtate the development of any surroundmg property, or sub]ect property

It is further understood and agreed that all nsk or damage to the property pnor to possesston oeeupancy.

use, or settlement by the Vendee in whole or in part, whichever occurs first, from fire, storm or other hazard

are to be the responsibility of the Vendor and that thereafter the said risk or damage shall be the responsi- -
bility of the Vendee. Vendee agrees not to place, mstall, or construct anything in or on the premtses con- Loee T

tracted for prior to settlement. L : 262

Hurdrad -Fi£2y(1000.CO- 1000.00.4+.8750.00) ______ Dollars ($-.10,750.90

"with the improvements to be erected thereon in accordance with the plans, features of construction, and speci- -

----- 12 room —__Brick - Dwellmg Plan No 8..233.-6_3611326.& enla:.ged.____ : -

o 'l'he saxd nnprovements 0 be erected ina good and worlrmanhke maner. Constructlon under thJs .?'" : :
- contract is subject to Builder’s Warranty dated ... May-1970- oot and Evermay @

= The Vendor will make no changes.in the aforeaard plans, features of construction, and specifications without :.,7 e
. - the permission of the Vendee to rnake such change and the Vendees agreement on the charge or credxt to be R

- TERMS OF SALE The Vendee agrees that when the dwellmg bemg erected nnder thxs contract is - nnder
' roof, they wﬂl make an addmonal depos:t to May Properties, Inc. m the amount of -:;.';;_;B.i.ght-;-- :-3"-.. .

- At scheduled date of settlement the Vendee agrees to pay in cash the above-mentioned purchase price, plus R,




In the event of a defective title, the deposit is to be returned and the sale declared off at the option of

the Vendee, unless the defects are of such a character that they may be readily remedied by legal action by
the Vendor. Vendor will hereby expressly be relieved from all liability for damage by reason of any defect in
title. In case legal steps are necessary to perfect the title, such action must be promptly taken by the Vendor

at the expense of the Vendor, whereupon the time herein specified for full settlement by the Vendee will '
thereby be extended for a period necessary for such prompt action. If settlement is not made beeause of -~
defective title, the Vendor agrees to pay all tltle charges incurred.: : . :

Possessron to be given on date of settlement. Sett.lement shall be made upon substanttal completron o!
contract coastruction of the plans attached hereto, Substantral eompletnon on or before ---.4/5.[75.

et eeeemeeev. Substantial completion shall be interior completed with no essent:al clement

missing and exterior complete except for items delayed due to weather limitations. Additional time for . .
such completion shall be allowed the Vendor for delays occasioned by war, national emergency, factors be- =
yond the control of Vendor or a major stnke The Vendee agrees to make settlement at the offices of .

........ to .be..salect.ed.---------_;--e-_-. It the Vendee shall fail to settle, the deposrts herein - -

provided may be forfeited at the option of the Vendor, in which event the Vendee shall be relieved from further
liability hereunder, or without forfeiting the said deposits, the Vendor may avail themselves of any legal or
equrtable nghts whlch they may have under tlns eontract ettt ar eang wim ‘.'~i" ,-

g -..--.,:

RS

 Vendee acknowledﬂes tl\“ﬁ' have been adv:sed that the approxnmate‘lﬁ acre pan:el across State Route *‘k&i
123 on the northerly boundary of Evermay is under the control of officers of May Properties, Inc., and £
that they are further advised that.it is not the intention of said officers to develop said property mto i}
single family dwellings. : :

-

*Price to be increased in amount of any sales or use taxes imposed or paid with respect to
any component included in or embodied in the development and construction of this lot and
its improvemeats, or with respect to the sale or transfer of said property to Vendee.

WITNESS THE FOLLOWING SIGNATURES by which the undersrgned hereby ratify, acccpt and
agree to the above contract of sale and acknowledge it to be our contract.

MAY PROPERTIES, INC '
By X _-MM).%L- =

GENE H. MAY President -
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el T ACKNOWLEDGMENT - . |
“'STATE OF VIRGINIA ., " .

. e OF ool i aown L RS
1, . el . - ,aNomryPnbhcmandforthe
and State aforesaid, do bereby certify that ... S : nnd - L = his wife,
whosenamums:gnedtothoﬁoregomgwnungbearﬁ:gdateonzhe__“__ .-dnyof ST T

19.._. .., have personally appeared before me in my aforesaid and ackmowl- . - .

edged the same. GIVEN under my band this day of .. - - e 19.

-

My commission expnres

.Notary Public
STATE OF VIRGINIA ; o S A ERCE

OF . ' ' » to Wit:

L SRS o aNotaryPubhelnandtonhe

ard State aforesaid, do hereby certify that . as . ‘ - ‘of MAY
PROPERTIES INC.. a Virginia Corporanon, whose mame is signed to the foregoing writing bearing date ‘on the o
- day of e 19 . Bas personally appeared before me in my o

sforesaid and acknowledged the same. GNENundermyhmdum

]

]

eceeee day of . 19 My commission expires
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'; SPECIFICATIONS "% ADDITION TO PRINTED SPECI#ICATIONS
ﬂ Lot 113, Section 6, Evermay t
l
b Plan B 233-6 ReVLSed with window, door, closet, flreplace, bath,
y attached garage and room arrangement per plan.
I . .
!EHeat & Cooling in Dasement & First Floor
i ClP 130 York blower, 10 K.W. furnace
I'CI»IP 030 York heat pump
~‘iFH 400 C Humidaire humidifier
! Heat & Cooling in-Upper Level B.R. Area
i CHP 130 York blower, 10 K.W. furnace
CHP 030 York heat pump :

- m——
— gy

‘
1}
1
!
!
5.

3/4" 1" Urethane wall 1nsulat10n on all finished block wall area

Wet bar per plan, blrch plywood cablnets, Formlca tops &under coun-
texr bar refrxgerator. A .

Kern wood double hung wxndows wlth storm.wlndow allowance. o - i

Exterlor brick belt per plan.
Brlck corner quolns per plan.
'.'TFF 24R GE refrigerator.,~ S -
Water line to refrigerator. . ..

JKP 97 G macrowave GE double oﬁen.‘:

e .
oman .

,220 volt dryer llne._ .T (N. I )4"
12' X 16'-4” ground supported(floating) concretelpatio per plan.

. Automatlc garage door controls..

- S .{:: e B _h, .-.

’.,‘ T

' Sump pump 1n basement per plan.

Elec. flxtures (Extra allowance) ﬁ;l;ddb.boi

-

Exterior brlck. J..~
Rec. rm. F.P. brick,"
~ ||Fam. rm. F. P. brick,
' L.R.F. P..brlck, S

16/#9/.27

Gene H. May. Presxdent
May Properties, Inc. -
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. THIS AGREEMENT. made this lﬁth-day.of~Decenber,'1976,‘“‘

and between GLEMANN R, HAYTHF, herexnafter referred to as the

e; anp WIJorOﬂ M. nzYTHn,~hereinafter referred to as the

usband._ S i.;:; e 1,,:: JESURC S ,: v t"-—* 5t L ey -Z; ¥ '; i bz-:,f;f;z‘_; RS E - % 4+
. . : RN . I

Ca s nfonis W I '.f.‘ N~E S S- E 'I.' H nin pi S t-* ".e:'::‘ta"n.

cew X SR POPINN -t e .' ..‘

-

WREREAS, the parties hereto were married to each other .

‘l'n the 17th day of Auaust, 1963 1n Sprxngfxeld,‘nxssourr,'and

.—-— o e mmdee
..-.---... o vam—_ -,

lartain Lnfortunate erfferences have arisen between the par.ies '

hlch appear to be 1rreconc11ab1e-.and they have been living

enarate and apart since on or about August 28,A1976 and :~".

R 'WHEPEAS, three (3) children were born of the marriage?nfj§§

amely Sheila Elalne Haythe, born Pebruary 14 ‘1969, Kev1n. ,;il‘

FlcDonald Hajthe, born January 20 1971, and Khonda Lelgh Haythe, o

sorm Ty
Al.)',-'.-v-

orn July 17 1973, and e .
a3 € Rt ;” N ”.“.““-"’ wa st an oL ST R

WHEREAS the partles hereto are d°s1rous of enterxng

R P
=y

nto th1s Agroenent in order to settl° thelr seVeral real and"3'

,ereonal pronerty rrqhts and the custody of the sa*d mxnor Chlld—

': .
rn of th° partres and any and a11 other rights exrsting be..ween :
St s enmswion B8 vl 2 I
hemo I'; '-':,' ‘7": bet “i" z ;.-'T;"' ‘,_;.".. Tl ";:} -:.:_-:-“7:..; e " .___?:,.:;
e K ?-f~1 AR e

NOW THBRPFORb, 1n consideratlon of the premlses, and the

--.v

of One Dollar ($1 00), lawful money of the Unlted States of

l e : L%oan

'erlca, bv each of the partxes to the other in hand pald, rncelpt

-

£ which each duly acknovledges, and in further consid ratxon of

. ~a
- . s e
R e -

he mutual promiaea, covenants, arr=ements and undortak1nqs here-

.
.- w' CERRS San

D e e

1 after more fully sct forth, and for other good and valuable

" el e e ST DT TRy
Jongideration, the foe and Busband agree as follous. .
* ‘- .. @DEFEX # ._'. .t
b DATE. 4 = -

H P57




e ey .. St mme e T e e 2 ety . A
s \‘ .
safh Tisn L v rowpyae y e

- o "‘3. “The partles are 301nt contract purchasers of un~'AA

Y 771" . v-& A\-

mproved teal property more particularly described as Lot 113,

vernay, Fair;ax County, Vlrgxnla,“and"the wlfe ééféns to release,'
emise and ‘quit ¢laim é8“£ﬁé,nasééﬁa*sﬁi?aﬁaﬁéif”iﬁééfést‘shéfmay 5

» e

Lo de .y

ccompllsh Bama subsequent to the execut;on 6f "this Agreement.'””*

%he “Husband agrees ‘6 thereafter be' solely ‘fesponsible’ for the :es

xecetxon of the terms of said real property purchase contract and

23 hold ‘the Wife harnless from any suits, actions at Iaw, judgments,

BN A ™

ndebtedness, liens, encunbrances or other- penaltxes “at laﬁ orvin )

eal estate purchase"contractu The Husband agrees that he shall

L W g
o solcly respon sible’ for a1l costs 1ncident in’ acconpllshing ‘the
: : Taraas Lt Lol g i I

urposes of this paragreph.




The valldity, enforceability and 1nterpretaulon of thls'

"greement shall be. determined and governed by the laws of the

L cemrame s the et ——— o ot v

ommonwealth of Vlrginia. , ,-1ﬁ:if:;zf¢‘i ‘fu;'

"-f The effective da e of- this Agreement shall "be- the 16thi

.. h A cr.r:‘:m»q R HAYTIIE 7 (Seal)
A ‘f' /&Um} o/ /7‘ f/Ay‘/L/e__ a
‘ T . w:msro*: M. HAYTH:. i - . {Seal)
sTaTE OF VIRGINIA o LR
kounty oF FAIRFAX, to its R SRR
'I.A" r* A Y, & Notary Public in

and for the cOunty aforesaid, ‘do hereby certify that GLENANN R.x'
RAYTHE, whose name is signed to the foregoing instrument, ‘has f7
-ersonally appeared hefore me in ny County aforesaid and acknow-

:edged the same.

GIVEV ‘under my hand this - day of o T, 1976,

"Notary -

My Commission expires
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TATE OF VIRGINIA
OUNTY OF FAIRFAX, to wit:

I, _ FElizabeth A. Hoc&holzcr 4 a NOtary Public in and

or the County afor sai d, do hereby certify that WINSTON M. HAYTHE

hose name 15 signed to tue foregoing instfumnnﬁ. has personally

<.

°P=32“3 bnfore ne 1n m; Countv afore;axd ard act néwleﬂqea tha

ame., . . . | L | St _-'..4:‘.'.;‘. ..-. , .'i‘i‘_‘. . : ..‘ R
GIVEN under my hand this 16th aay of December 1976, |
o X ':' 4% 58 & _"-3 o H e, Sewler oo T
”*"”T‘: : . -ﬁotarY T “‘ﬁﬁf-.
:," - 104'=‘ ﬁ—’%rl‘ﬁ M ‘

‘ My cOmmission expires h'6/6/79




TETRVER Y TTT U A TUAES UF CONSTHUCTION AND SPECIFE ¢ )
RN 2 S A &S
MAY PROPERTIES, INC. :

LOT AND PLANS
All bk prices are based on and include 3 90 ft. wide, 153010 squate font dot, brick construction and hand split Cedar Shake roof. Il pluns are
individualty design=d by Aay Properties, Inc,, to confora to cach indinadual lot.
FOUNDATION AND BASEMENT

Yootinzs of 1-24 concrete min. Walhy of ciader binck, Water proufing. 'Fz"f:~rgr-lancd. Browk piers, Brick sills. Galvanized wiidow arcaways fur windows
below yard grade with dean tile. 47 TC tile footing drain scound vutside perimeter ot basenient. 47 conceete basement fluor over 3™ stone/gravel
sepacated by Layer of 4 mil poly waterprocl membranc, Plan Series S, SL, .S and 2$SHR with stab conatruction for living ares floors 7 to 15" ubove
front yard grade of 47 concrete over 4™ wathed gravel separated by 4 mit po y watcrproof membrane. Where applicable (subject to low virgin lot grade a3
indicated on sales plat by SLCS, or when fequested by purchasee) main livie g ateas of the SL type pluns will ke constructed with 4 crawlspace under in
lieu of shib construction on virgin grade, Drain tile and wuterproofing as mentivned above plus tennite shicld is used in this type of construction,
Foundation sou of all dwellings treated with Dicldrin solution for the prevention of tenmites,

CHIMNEYS, FIREPLACES, MEARTHS, MANTLES AND EXTERIOR WALLS
Brick chimneys with 13" x 137 1C flue for 30™ fireplace opening with pokes control damper. Latger firepluce openings as noted per scale on some plans,
with 137 x IS TC Nue. Reick ﬂ:(.l‘l.l.ct‘ facing. Fire bsick hining, Tite. brick or slate hzarths, Choi e of Mosgan stock wood mantles or brick faced profiles
withuut manties, Fxtetior wally of baick with optional veaneer tronts. Beick stlowan.e to $70.00 per thousand, Brick bached with 4™ cinder block and
back parged with walt ties, Concrete door silts. Baick window sills. Steel and st tintols,
-FRAMING, SUB-FLOORING, WOOD Fi QOR.:G, ROOFING AND GUTTERS
Fruming of No. Two and batter Douglis fie, All sizes of framing: in accordance with |airfax County building code. Sub-floosing and roof sheathing of 3™
and 375" plyscord sheathung, Finish Rooriag tor main hving and bedroom areas of ear prade U7 strip_oak sandud, 2 coats sealer and waxed, ¥Vinish
fiooring for concrele 3fab main fiviag areds of §, SL, 28 and 25STR type pluns ot Heris Bond wood blovk floos eagle pritine grade $/J6™ s 17 x $*° solid
ouk glucd 10 slab, sanded, Y coats sealer and wared, 8°strip of '™ plyseord atiic floo ing. Hand split Cedar Shale 1oof over 30 1b, feft. Roof substitutions
only as appioved by MayTYEIENCS, Inc., and o Tiey are equivalent in ¢ost to a Codar Ska' = goof. Copper flashing and valleys. Aluminum downspouts
and aluminum guticts. Viayi splash blocks. *STRIP AND BLOCK FLOORING ALLOWANC L = 90TPER SQ. }T.
—_— PLUMBING
American Stapdard fixtures of sime design and quality as model house. Chaice of colors in two baths, Double sink in kitchen finithed in color, stainless
steel, or white, Laundry tray in utility room. Hot and culd water outlet over Liundry tray (01 automatie washer connection. ABS wuste and vents. Cast
iron il pipes, with no hub joint. Copper vater tubing. Three outside sill cock. 80 pallon electriv glass lined hot water heater. Public sewer an@ watcer. 17
water tap and scovice, 2™ water micter, - —
HEAT : .
Heat in finished areas only, Flec. hot air (single Bryant furnace unless otherwisz noted on plan) with ducts suitable for future air conditioning. Dual
Bryant Hot Air furpaces when nated on plan as dual HLA. or ILW.H. Condensate drain installed for future ais conditioning on all heating systems. Al
heating systems guarantced to heat dwelling to 70 deyrees at zero temperature, . .
ELECTRICAL
300+ ampere electric service with circuit breaker panel box. Non metallic clectsic cable, Quiet switches.  $300.00 cash allowance for clectric fixtures.
Lights with pull chain switch in all closcts. Two exterior waterproof electricul outlets. One exterior flood light. Exterior lights at all entrance doors. “Three
tclephore outlets. Two television outlets. Lnderground electric service from VEFCO hne to dweiling. VEPCO lines undergtound except for existing
$20,000 vols main line, on Route 663, * . . : .

. INSULATION

6™ fiber glass batts stapled between ceiling Joist at attic level of living areas, full thick in basement garage ceilings and slope ceilings. Fiber glass buidder
batty in vencer walls, 2™ Alfo! insulation an all finished area exterior masonry walls. Stysofoam pertnieter insulation for all stub areas and crawl spaces,
except basements below grade and gasages. . : .

. : HARDWARE, SCREENS, LOUVERS, RAILINGS AND SHOWER DOORS
Solid brass Schlage Plvmouth design, T seriss Jocks with Dexter solid brass No. 52 Joor handles at front doors. All tocks keyed alike except gorage doot.
Storm window ALLOW, of 600.00. (No venctian blinds or pull shudes.) Aluminum or conper weuther strioping on all wood winduows. .;'\_Ig‘m_i:_ngm_gr
chronie threshold, on alt evterior_doors. No screen doors. Aluminum gitic Touvers except on hip roofs. %ppxomumldy 3 wide altThmam sofit
peniniciet ventilaung screen tot hip roof dwelling,. Otnamental iron railings and trellages inside and outside when applicable, Door knocker. dlail box at
strect, House numbets. Window 10:ks. Door bumpers. Aluminuin showwer doors for LIt shower stalls except basement showers.

. ' T LATH AND PLASTER .

Main living and bedeonm areas of 3/8" rock lath and two coats of plaster, white teowel finish on furred walls, Basement areas except utidity, laundry and
gacaze of i'/s" rock lath and two coats of plaster, white sand finish on furted wally. (Garage ceiling of white sand finish plaster) B
. DOOR, TRIM( WINDOWS, SHUTTERS, STAIRS, PATIO DOORS AND GARAGE DOORS
Interior masonite doors 1 3/8", 214 DC 9K door and window trim. Chair rail in Kitchen and dining room. Morgan exterior doors, 4™ crown ceiling mold at
living room and dining room flat ceilings. 243" white piae baseboard with 0.G. meld. Morgan double hung coverseal windows. Center picture windows of
fixed spzcial sash {small pane style). Choice of louver or 2 panel shutters where applivable on front of dwelling. Stairs of vak trcads and risers with wood
hand rail. Orramental iron s2il around stainvell excopt in basement areas. Redwoud exterior mill work except soffit areas of wide overhangs (wide soffits .
of plymoud) Distppeating stair to attic. Shehing material of No. 2 white pine. Prachiree aluminum patio dooss, or equivalent, with 5/8" insulated glass.
Oveehead garage doors, . : . .

. -

DECORATING

" Choice of any color for exterior and Interior wond teiin, dooss and finidicd wulls. (No charge for job mixing colors by May Propeities, Inc), White or
oft-white on ali smooth plaster ceilings. (Sund finish plaster ceilings are of an off-vhite installation and are not painted.) Wall paper allowance $2.00 per
single 10l includihg L:dor and material, Two voats of Anxrican or Duron cil buse § aint for plaster walls. Three coats of Duron oil base enamiel sutin finish
for interior wood trim, windows and doors, Interior smooth plaster ceilings of An: -rican at-oil base paini. One coat of primet plus two coats of exterior
Duzon oil base paint on vutside windows, Thrce cuat< of extetior Duron oil base naint on exturior redwood trim. Two coats of exterior Duron oil base
pint on exterior pine or plywood trim. Al Duron and Americun paints are of the b st grade and are used interchangeably for priming coats.

- KITCHEN CASINETS, COUNTER TOPS, HOODS AND FANS
Rutt cherry cabiasts. For