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SPENCER & CRAWrDRD 

ATTDRNEY8 l/.T LAW 

:11 W. WASHINDTDN llTREET 

LIXINDTDN. VA. ::&44SD 

TICUl"HDNIC 463-7 I 39 
AlllCA CDDIC· 7D3 

DMAS C. SPENCER 

CDLM G. CRAWF"DRD 

1 .. 

October 11, 1977 

I 

Mrs. Paulin~ Jones, Deputy Clerk 
General District Court of 

Rockbridge County 
Court House' 
Lexington, firginia 24450 

Re: Colone;l and Mrs. Pierce v. Marshall Flogger 

Dear Mrs . J1ones : 

Enclos·ed please find a statement from W. W. Coffey & Son, 
Inc., which I would appreciate your filing in the above-refer­
enced matt~r. lt is the intent of the Plaintiff by the filing 
of this statement from Mr. Coffey to amend his debt warrant to 
increase i~ by the amount of $225.50. Mr. Robey has agreed to 
this procedure for amending the debt warrant. I am forwarding 
a copy of the statement to him for his file. 

I 

This will also confirm that the above-referenced matter 
I has been r~scheduled for trial at 3:00 p.m. on Friday, Decem-

ber 2, 197V. Judge Hess had previously agreed that we could 
schedule this civil matter on a Friday afternoon. However, if 
this for a-py reason does not meet with the Court's approval, 
I would, of course, appreciate being advised. 

I 
I Thank you very much for your consideration and assistance. 

i 

y:/=~ 
<:;"!~:as C. Spencer · 

TCS/~e. 

Enclosure 
! 

cc Colonel and Mrs. Pierce 
W. T. •obey, III, Esquire 

I 
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2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

- 1·' -·· • -

JAMES F. COFFEY 

a w~tness called by and on behalf of the Plaintiffs, being 
i duly sworn, testified as follows: 
I 

I 
By Mr. 

i 
Spencer: 

; 

Q 
I 

address. 
I 

I 
I 

A 

COFFEY - DIRECT 

Please state your full name and your 

My name is James Francis Coffey and 

I live at 119 S. Jefferson. 

I 
I 

contractors. 

I 
construction 

I 

Q 

A 

Q 

business? 

A 

What is your occupation, Mr. Coffey? 

President of Coffey and Son, building 

How long have you been engaged in the 

Since 1939. 

3 

i 
Q In the course of your business, do you 

i 
~requently work on residential type construction? 

I A Yes. 
I 

I 
Q Is the type of work that you did, if 

22 any~ for Col. Pierce similar to the type of work you frequent' y 

23 do?I 
! 

24 A 

25 Q 

I 
I 

Yes sir. 

I draw your attention Mr. Coffey to th~ 

007 
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- -----------,---------------------~-----------

1 spripg or 1976 and ask you if at that time you were asked to 
·i --

2 come,
1 

to Col. Pierce's home to do an·estimate? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

A 

Q 

in ~ockbridge County? 

A 

Q 

A 

Q 

mate!? 

A 

froqt wall the estimate 
I 

$400. and:the trap was 

Yes I was. 

Where is that home located - is that 

It is. 

Did you do an estimate? 

Yes. 

Do you recall the amount of your esti-

There were two parts to it. On the 

was $3,000 and the shower and the ven 

So your total estimate was approximate 

15 13,400 for doing that work? 

14 Q 

16 A 

17 Q 
I 

18 tract with Col. 

19 A 

20 Q 

21 str4cted by Mr. 

22 how
1 

you should 

23 A 

24 Q 

25 A 

Approximately. 

Did you subsequently enter into a con-

Pierce to do that work? 

Yes. 

Before you started work, were you 

Ravenhorst as to what work you should do 

perform it? 

Yes. 

And is that the work that you did? 

Yes. 

008 
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5 

1 Q Explain to the jury exactly what work 
I. -· 

2 you· did do. 

3 A The front wall was off about a foot and 

4 we;put a hole in the top of every block, cinder blocks, and 

5 put ste~l rods in ~hem and filled them with concrete to re-

6 inforce the front wall. We replaced the drain tile and gravel 
I 

I 

7 in' the ground trying to stop the water. The drain tile was 

8 stopped up and could not operate. We replaced the drain tilE 

9 an~ put the gravel back in, we went inside and built some 

10 ci~der block walls, two walls, cross walls perpendicular to 

11 th~ outside wall. In the center we put one wall in - 13 foot 

12 4 ;inches and the other one was 10 foot. We drilled those an< 
I 

13 f1illed them with concrete to support the front wall. Mr. 

14 Rdbey mentioned some doors - I don't believe there were any 
I 

15 ddors put on. We left openings soyou could pass through 

16 f~om one room to the other. I don't believe there were any 

17 I doors, unless somebody put them on later. After that I pro-
1 

18 ceeded to back fill the front wall, put the dirt back in. I 

19 h•d to replace the water under it had ruined the stoop of 

20 brick on concrete and I replaced that. 
I 

21 Q Mr. Coffey, what was the total of your 

22 agreement with the Pierces to do the work? What was your 
I 

23 cpntract? Did.you have a set price? 

24 A On the basis of that estimate. 

25 Q Did you submit a bill to Col. and Mrs. 

SHENANDOAH REPORTING SERVICE 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

6 

Pi~rce for the work that you did? 
I 
" - A Yes. 

Q Is this a copy of the two statements? 

A Yes. That second one was for going bac· 
! 

and opening 
I 

up -- we found later on that the drain tile pipe 

anc1 the storm drain - they were on the same line in the back 

of 1the house and that caused the water to back up in the 

drain pipe and cause water to come in the wall. We went 
. ! 

back and put in some extra drain line in the back there to--

I 

in.there? 
! 

A 

What was the reason you had to put that 

The storm drain and the drain tile was 

13 all in the same line and the water from the down fall was 
I 

14 backing up around the house and we run separate lines, one 

15 out from the drain tile and one out from the storm drain. 
I 

16 Q How much was your bill to the Pierces 

17 fo~ the initial work that you described to the jury? 

18 A 

19 Q 

I 20 drain tile problem? 

21 

22 

23 

24 

A 

Q 

A 

Q 

$3,160.00 

And how much was it for correcting the 

$225.50. 

Has Col. Pierce paid those bills to you~ 

Yes. 

In your experience as a contractor in 

25 th¢ area, are the char~es that you made for that work reason-

'• 

0:10 
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1 

2 

3 

4 

5 

6 

7 

abl:e and consistent with charges for similar work in this 
i 

A Yeah. 

COFFEY - CROSS 

7 

8 By 'Mr. Robey: 

9 

10 

11 

12 

13 

14 

15 

16 

Q Mr. Coffey, do you have any personal 

redollection of the problems that people in Rockbridge 

County were experiencing in the fall of 1975 with regard to 

basements because of excessive rainfall in the fall of 1975? 
I 

A No. 

Q You don't have any recollection of that' 

A No. 

Q Do you have any personal knowledge of 
I 

17 what is normal in regard to water in basements in Rockbridge 
I 

18 Coitnty when we have excessive rainfall? 

19 

20 

21 

22 

23 

24 

25 

MR. SPENCER: If Your Honor please, I 

believe the question goes beyond the 

.scope of direct examination. I think 

the jury should be told that if Mr. 

Robey wants to pursue the matter furthel 

that he does so at the risk of making 

Mr. Coffey his own witness. 

01.1. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I . 

I 

Q 

Ro~kbridge County 

orlwhatever and---

. I A 

). 
Q 

I A 

MR. SPENCER: And being bound by his 

testimony. 

COURT: I will allow the question. 

Do you have an experience factor in 

you said that this work was necessary, 

I don't think I said that. 

You didn't say it was necessary--

I don't think anybody asked me that. 

w~s one of the architect's recommendations so he thought it 
i 

was necessary and the wall did have a crack in it and---
1 

I 
I 

j 
ol plumb 

j 

Q 

A 

Q 

A 

Q 

A 

How wide was that crack? 

Well, it wasn't so wide but it was out 

Would hair line 

It was a little more than hair line. 

You said it was out of plumb, how far? 

About an inch from top to bottom. 

8 

I 

Q That could be in there originally, righ ? 

A It showed evidence of movement. 

Q '.Well, the hair crac·k - there wasn't any 

p/rotrusion out.from where the hair crack was, right? 

I A No protrusion but it showed evidence of 

pushed out though. 

SHENANDOAH REPORTING SERVICE 
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9 

Well, it's in the same condition out 

I -therre 
I 

now that it was in except -- 1 

rr1t. A It's got the two walls to hold it in the 

.Q With the steel rods? 

A Yes. It's got a lot of reinforcement. 

Q Now how wide - how wide would you tell 

jury - you say the crack is out there the same right 

- how wide would you tell this jury that the crack is? 

this 
· 1 

now 
I 

A At the time I.looked at it as I remembe1 
I 

it was somewhere about an eighth of an inch. 

Q About what? 

I A An eighth of an inch. 

I Q An eighth of an inch? 

I 
A Yes. 

Q Now Mr. Coffey, it is correct to say 

th~t practically every wall, every cinder block wall that yot 

pul up in load bearing situations get cracks in them from 

time to time, don't they? 

j. A You might get some settling cracks, I 

d4n•t think you should get a pushing crack like that. Some 

ofi them do. 

I· Q 

A 

Q 

'•. 

Are you saying the majority of them don't? 

Right. 

You have seen a lot of walls where the 

01.3 
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1 

2 

3 

ba~ement walls, c~nder block walls didn't have any cracks 

inlthem? 

10 

A They didn't have cracks showing pressur 
i 

4 be~ind it, pushing it. You maybe get some hair line cracks 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

i 

from 
i 

I 

expansion and contraction. 

Q There was an extension of this basement 

wall out from the house to provide around the house a re-
' 

taining wall, to retain the yard so that there would be 

patios and a driveway and that type or th~rig? 
I-

A Yes sir. 

Q And that retaining wall was constructed 

exactly the same as the wall that you went in there and were 
I 

en~eavoring to repair according to the architect, wasn't it? 

' 

That 

on~ 

i 
ment 

I 

A 

one cross 

point---

Q 

wall? 

wall 

I don't know where you are talking abou . 

where the garage was had a support at 

But that wall was longer than the base-

A 

Q 

It might have been but I don't think so 

Did you see any evidence of those walls 

th~ extension walls, giving away? 

A I really didn't notice any but that is 

a birferent situation from inside. 

Q Water can come down a hill, get to a 

25 ba:sement wall or a retaining wall and get behind 1 t and 

'•. 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

11 

i cause problems, can it not? 
I 
t -· 

iSjtO 

off, 
I 
' ! 

A 

Q 

A 

Q 

Some walls are just pushed out. 

From that happening? 

Yes. 

And one way to correct that, is it not, 

change the slope of .the yard to let that water run 

right? 

A Right. 

Q That's not very expensive is it? 

A Well, to get it graded and sodded might 

beia little expensive. 

Q It certainly wouldn't cost $3,000 to 

13 $4 i' 000? 

14 A No. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q In fact, you all did ·that - or someone 
! 

has done it right now out there, haven't they? 
I 

1 A We raised it up some, to give a little 
i 

more fall to the back. 

Q You put some fall in there and you put 

a :swale in so the water would run away from the house and 
I 

wouldn't come up against the house 
I the basement wall, didn't you? 

and put the pressure agai st 

i 
I A Yes. 

I Q That is part of what you did in an 
I 

I 

effort to correct the problem, isn't it? 
I 

.•. 01.5 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

----~-1--~--

A 

Q 

A 

Q 

·A 

do~'t know what 

I Q 

th~ swale in? 

I 
I 

of1 it. 

I 
I 
I 

w:tlth. 
I 

A 

Q 

A 

Q 

A 

it 

Yes. 

How much did that cost? 

I don't know. 

Sir? 

We don~ the rest of the work too, I 

cost. 

You don't know what that cost to put 

It was just done along with the rest 

Roughly what did it cost? 

I wouldn't make any figure on that. 

Well, you made an estimate to start 

12 

I know but I had some information to go I 
I on, measurements and things, and it was all done together. 
I 

I 

I 
Q You had to have some way to arrive at 

yQur $3200 and something estimate. 

I 
I 
i 

A 

Q 

b~ilding the swale? 

I· A 

skme operation. 
I 

Q 

I 
r1or the back fill? 

.. 

Yes, I said that. 

Well, how much did you have in that for 

It was all part of the back fill, the 

All right, how much did you have in the e 

0:16 
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13 

A Back fill - it's all together, I don't 

Q Well, let me ask you this. You did 

4 ab~out four operations out there at the request of these 
I 

5 peiople. I realize you did what they asked you to do whether 

it1 made sense or not. You did a steel rodding operation -
I 

6 

thiat would be one category would it not? 
I 7 
I 

8 A Yes. 

9 Q There has been testimony that one oper-
'I 

10 ation would have corrected the problem and it didn't need 

11 all that other. How much did the steel rod operation cost? 
I 

12 HGW much have you got in there for that? 
I 

13 A I don't have it broke down that way. I 

14 you give me an hour or two to figure it up -- I can't just 
I 

15 pick out a certain item like that. I think that's unreason-

16 able for you to ask me things like that. 
I 

17 Q Well, you did a wall operation didn't 
i 

18 you? You put in a wall that was designed to do the same 

19 
I 

thing that the steel rod operation was supposed to do? 
I : ,, 

20 A Both of them.qo the same job, yes. 

21 Q But instead of doing on, you did both. 
I 

22 Npw tell the jury how much it cost to do the wall operation. 

23 Hpw much you got in there for that? 
l 

24 A 

25 Q 

$250.00. 

$250 for the wall operation. And that 
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1~ 

I 

1 $2$0 ·spent for the wall operation was for the purpose or 

2 
I -· bolstering up the basement wall so it wouldn't tall in? 
I 

3 A Well, reinforcing it so it would have 

4 so 1 support. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
.Q That was to reinforce it against the 

I pressure of the water that would come down the hill and get 
I 

in
1 
behind the basement wall and cause pressure there, wasn.'t 

it? 

A Well, you get some pressure - it's a 

combination of water and - it's not just water, there is 
I 

some pressure besides the water. 
! 

Q And it's the same reason you went in 
I 

there and sloped the land away, back toward the swale so 
I 

yoh wouldn't have the water behind the basement, wouldn't 
I 

hare a back problem at the same wall we are talking about. 
1 A All the water don't necessarily come on 
I 

the top, there can be some water underneath. You get a wet 
! 

sp~ll you get water on down underneath the top of it. 

i 
Q And it's during the wet spells that 

you get an unusual situation, where you get water in base-

mebts in Rockbridge County? 
I 

I 
maiterials? 

I 

. •. 

A 

Q 

A 

. You can.· 

Do you have a break down on labor and 

Yes. 

01.8 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

make an 

jo b? 

Q 

A 

Q 

A 

'Q 

estimate if 

A 

Q 

A 

Q 

A 

How much you got in there for labor? 

You mean the whole thing? 

Any part of it. 

(Long pause and no response) 

Mr. Coffey, tell the jury how you can 

you don't know how much the labor was. 

I'm figuring it up here. $1,200.00. 

Labor and material $1,200 

No, just labor, not material. 

15 

How many man hours did you have on this 

I don't have that here, this is an 

13 estimate. I can give you that, I keep the man hours. 

14 Q Do you have the invoices for the mater-

15 ials that you put in there? 

16 A No. 

17 Q You asked this man to pay for all this 

18 stuff, and you don't have your invoices for your materials? 

21 

22 

23 

24 

25 

A 

Q 

I don't have it with me, no. 

ybu had? 

I· A l 

Q Do you have it broke down how many man 

hours you have for the steel rod job, how many man hours for 

the wall job, how many man hours for the drain tile job, how 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~any man hours for the back fill job - do you have that 
i 

bro~e down on a piece of paper anywhere? 
! 

A I got the total man hours but I don't 

hav:e it broke down. You'd have to have a time keeper up 
I 

the:re to keep it like that. 
I 

Q 
I 

on jthe whole thing? 

I 

I 

I A 

Then do you have the total man hours 

I do but I don't have it with me. 

HAROLD G. PIERCE 

th~ Plaintiff, being duly sworn, testified upon his oath 
I 

as.follows: 
I 

PIERCE - DIRECT 

By!fdr. Spencer: 
I 

Q ~tate your full name please. 

A Harold George Pierce. 

Q Are you the plaintiff in this action? 

A Yes. 

Q .Please state your age and occupation. 

A My age is forty-eight and my occupation 

at: present is Professor of Geology at Virginia Military 
I 

Institute. 
I 

.•. 
020 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE, VIRGINIA 24440 



i · ... 
i 

D . 

- -

Q I Where dO you li"le col· Pierce1 

A: Redgro"le Manor, west of town· 

Q Is that in Rockbridge countY1 

f I dra" your attention to 1915• the 3 

4 

5 

6 
earlY part 

A. lt iS• 

dr that year, and ask you if at that time did 

i 
I 

you. come tolRockbridge countY area for the pUI'Pose of look-

in~ for a home' 
. ~ I 

'l 

8 

10 belie"le -.or in Janual':I - I'm not sure which month, but I 
A 

It was actuallY in December of 191~ I 

9 

I 
I At that time did you look at the home 

11 was here, -yes• 

12. I 13 that you'ultimatelY purchased1 

Q 

That 1s correct· 
Did you talk to the realtor with which 

14 

16 

17 

18 

19 

2.0 

it was 

I 

I 

I 
! 
' 

"' 

A 

Q 

at 

A 

Q 

A 

Q 

that time'? 

l did· 

Did you 
1nspect that 

home verY closelY'l 

that time, no• 
At 

At that 
time did you 

enter into a con-

. -

21 
trac~ to purchase it1 

A 

Q 

NO· Did you at a later time go back to th• 

24 

I 

I 
- ---~I 

A 
le& 1 did· 

P. o. eo>l ,e, 
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1 

2 

3 

4 

5 
I 

Q 

A 

Q 

A 

Q 

6 toi purchase the home? 

Who owned that home? 

Mr. Marshall ~logger. 

Do you know who had built that home? 

I believe Mr. Plogger built it also. 

Did you then negotiate for a contract 

7 A Yes. 

18 

s Q Did you, prior to signing the contract, 

9 101ok at the home? Did you inspect the home? 

10 A Yes, under certain adverse conditions. 

11 Q What were the conditions under which 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

ydu inspected the home? 
I 

A Well, one thing I was told that there 

was no electricity to the house so I did make my inspection 
I 

in the basement with a flashlight. Subsequently I found 
I 

out that the electricity was just turned off at the main 

sJitch box. 

a !thorough 

That makes it a little bit difficult to give it 

inspection. 

Q At what time of the year was it when 

you were doing this? 
I 

A 

Q 

A 

Q 

contract? 

Just after themiddle of July. 

Was this in 1975? 

1975 '· yes. 

Had you looked at it before you signed 
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1 

2 

3 

I 

I 
/ .-

be fore 
! 

19 

A Yes, this was what I was talking about 

I signed the contract. 

Q Do you remember the date you signed the 

4 co~tract? 

A 

Q 6 Is this the contract that you signed? 

A 7 Apparently - the signature is the same. 

8 

9 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Ju}y 

I 

I 

I 

I 

12. 

date 

Q Do you know whether you signed it on 

or not? 

A 

Q Prior to July 12, 1975, you say you had 

inspected 
i 

the premises? 

I 
I 

elbctricity 

i 

I 

A 

Q 

was off? 

A 

Q 

be:en raining? 

Yes. 

And was that the occasion when the 

I was so told, yes. 

At that time was it raining or had it 

I A There had been some rain. I could dete 

milne the exact rainfall quite easily, but I don't recall any 
I 

we; arrived here on the !&th of July and subsequent to that it 
I 

had been drippy weather. 
: 

Q At that time did you observe the leak 
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20 

I 

1 in :the basement? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

!. --
A No I didn't •. 

Q Had you at that time had any conversa-

tiGn with Mr. Plogger regarding the basement? 

I ·A Up to the time I signed the contract I 

ha~ not even met Mr. Plogger. · 
! 

Q After you signed the contract that day 

di~ you subsequently discover the problems with the basement' 

A Yes. I obtained a key in order to take 
I sore measurements to plan on moving our furniture and so on 

like that and I was out there -- again I can't recall the 

ex~ct date - on a day after a moderate to heavy rainfall. 

Thb west and south sides of the basement were essentially 
I 

.fliooded across the basement entirely and the water was being 

ab1sorbed up a drywall that partitioned off a study area, 
i 

which was one reason I wanted to buy it, I needed the study. 
I 

Q Explain to the jury exactly the contour 

18 of] the lot on which your home was built. 

19 

20 

21 

22 

23 

24 

A Basically, the road runs down the approJ-

i~ate crest of the hill and I am on the low side of the roadJ 
I 

down a grade of about seven or ten percent - it is not a ver~ 
I 

stf eep grade off the road into the yard and there is a grade 

d6wn, sloping gently around the house. 
I 

Q You heard Mr. Coffey's testimony about 
I 

25 the wall that he reinforced and the back fill. How high 
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1 

2 

3 

4 

5 

21 

u~ ~oes the back fill come on the basement on the side where 

that wall is? 
! 

A The total height of the basement there. 

Q It comes all the way up to the 

A Yes, it would be about -- from being 
I 

6 dqwn in the cut after Mr. Coffey excavated - somewhere aroun 

7 e~ght feet. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q On the lower side of the house, away rL that wall he was working on, is there any fill?· 

A Where the short retaining wall is? 

Q The opposite side of the house. In 
I 
I other words, you say you have fill all the way up to the top 
I 

ofi the basement wall at the entrance to your house, now at 

tJe back side of the house 

A There is a basement level entrance 

bgck there. 
i 

I 
Q So the whole back yard is open and leve 

and no fill on that, is that right? 

A There is fill out there but it is not 

a~ound the house. There is fill to level the yard up. 

I Q How does the yard to either side of the 
I -

house -- if you are standing in front of the house, say you 
I 

a~e looking at the front - the first thing is that long wall 

tqat Mr. Coffey worked on - you say there is fill all the wa 

up that wall? 

'•. 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Correct. 

Q What happens to either side of the 

A To the right there is a good sloping 

dtiainage around the house - to the left the slope is about 

lJvel as it goes around the house and to the west of the 
I 

hquse of course you have continuous slope past the house, 

dJwn the hill. . I 

22 

j 
Q Now the wall that Mr. Robey referred to 

and talked with Mr. Coffey about, the extension of the base-
1 ment wall, which direction does that go as you face the 

hJuse from the front? 
I 

I 

I 
I 

A 

Q 

A 

It goes to the right. 

And is that where the slope goes down? 

Yes. 

Q How long is that wall from the end of 

t~e house to the end of that extension wall? 
I 

i 
I 

where 

I 

l 

A 

Q 

It's less than twenty feet in length. 

How high is that wall right at the point 

it is connected·to the house? 

A 

Q 

A 

Q 

Less than seven feet. 
/ 

.How high is it at the end of the wall? 

Eour to five feet. 

Does it slope practically all the way 
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23 

1 A It steps. 

2 Q And I believe· you indicated that area 

3 is graded off? 

4 A Yes. 

5 Q Is it exactly like the wall in the base· 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

ment, or is it brick or 
i 
r 

On the driveway side of the block it is 

I 
I 

A 

faced with brick. 
I 

Q How about the basement ~wall, is it 
I 

brick faced? 

A No, that's block only. 

Q Now again, bringing your attention back 

to after you had signed the contract. How long was it be for~ 

ybu went out -- I believe you indicated you got the key and 

wlnt out to look at the house again. How long was that, do 

16 you recall? 

17 A We were out there several times after 

18 signing the contract. 

19 Q You say on this occasion you observed 

20 the leak~ Would you describe to the jury where that leak wa: ? 

21 

22 

23 

24 

25 

A On this one occasion after the rain, I 

went out then and the primary leak was in the southwest cor-
1 . 

ner of the basement, a very heavy leak in that area and 

Joming through relatively low on the block. Then there were 

. •. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I 
sutisidiary leaks along the south wall of the basement about 

I -
half way across the house in the area of the switch box, 

I . 
ge~erally the center of the wall, there was relatively 

qu7te a bit of leaking there too. It was by-passing the 

fl~or drain and soaking up the dry wall. 
I 

Q Did you notice any other problems prior 
I 

to -- from the time you signed the contract until you closed 

. / A The air conditioning was not putting 

oul adequately, which was a relatively minor problem -- I 

doh't recall anything else during that time. 

I 
t Q What was your understanding as far as 

th~ obligation of Mr. Plogger under you contract with h1m? 

What was your understanding of his obligation? 

24 

A Well, I didn't know exactly what Virgin a 

lar is but I assumed that any builder had an obligation for 

on
1
e thing - a warranty that the house had been built correct y. 

j Q After you discovered these defects did 

yolu talk to Mr. Flogger about them? 

A I talked to the realtor. I don't belie e 

20 I directly talked to Mr. Flogger at that time. 

21 
I 

22 of 
I 

23 I 
24 

25 

Q Now I draw your attention to the date 

closing, which I believe was July 25, is that correct? 

A 

Q 

A 

Yes. 

Where was that closing conducted? 

It was in your office. 
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25 

1 Q And at the time of closing did you talk 

2 to Mr. Plogger about these defects? 

3 A Yes we discussed them at that time. He 

4 
j 

had been made aware of them earlier by the realtor. 
I 

5 Q So you had told the realtor about them, 

6 were you advised that Mr. Plogger had been told by 

i 7 th~ realtor about them? 

8 

9 

10 

11 

12 

13 

14 

15 

A That was my understanding. 

I Q Did he give any assurance about the 
I 

correction of those defects? 

items 
I 

world 

I 
j 

A My understanding at that time that such 

as this would become a part of the contract that we 

eventually sign. 

Q 

A 

Who made that representation to you? 

I got that impression, I don't know 

16 wh~ther it is correct or not, from the realtor. 

17 I Q Then at closing, did you point out thes 

IB ~p~rticular defects to Mr. Plogger? 
I 

19 I A Yes. 

20 

21 

22 

23 

24 

25 

Q What was his response to that? 

A Well, he pretty much acknowledged and 

aJsured us he would take care of them. 
I 
' I 

I. 
to whether 

I 
h0w long? 

Q Did he give you any oral expression as 

or not he would warrant the house, and if so, for 

029. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I· 
I 
I 

I 
I A Yes, and I think that specific termin-
j. -

ol0gy 
I 

was used on the specific items in question~. 
I 

j Q As well as you recall, what did he tell 

yo~? 
·A It would have to be a pretty bad para-

ph~ase - I can't remember the exact words. 
I 

! 
I 

Q Was there any particular time for which 

h~ said he would warrant it? 

I A One year was under active discussion. 

I Q Did he tell you what he warranted for 

aiperiod of a year? 

I 
w~at was said. 

A I assumed the entire house as I recall 

I Q Were you willing to accept his oral 

r~presentation only on the defects of which you were aware? 
I 
I A No, as you know, I was reluctant to do 
I 

that. 
I 
I Q As a result of that, were you prepared 

26 

t/o go on to closing if he would not give you a written assur 

Jnce on the defects of which you were aware? 
I 
l A No I was not prepared to go on to closi g 

Jnless there was some form of guarantee beyond verbal and I 
I 
think that was clearly understood as we went into this closi g. 
I 
I Q 

iarranty prepared? 
I 
I 
I 

At that time then, was there a written 
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i 
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1 I 
2 1 · -

3 

4 

5 

6 

A 

Q 

A 

Q 

A 

Q 

There was. 

Is this that written warranty? 

It so appears. 

Was it signed by Mr. Plogger? 

That appears to be his signature. 

I believe that is a photostatic copy. 

27 

7 L~t me show you the original and ask you if that is the orig 

8 

9 

10 

11 

12 

13 

14 

15 

16 

I 
in al 
I 
I 
I 
I 
I 
I 

of that written warranty? 

A It is. 

MR .. SPENCER: I tender this as an Exhib t 

Your Honor. 

Q At the time that he gave you the writte 
i 

whrranty, did he continue to tell you orally that he would 
I w~rrant the house aga±nst defects for a period of defects as 

17 w~ll? 

18 j' A Yes. 

19 Q Based on his promise to give you that 

20 wlarranty, 
I 

were you willing to go on with the closing? 

21 

22 

23 

24 

25 

1 

A 

to proceed. 
I 
! 
I 
I 

and 
j 

I 
I 

Q 

take the deed? 

A 

Under those conditions, yes, I agreed 

So did you go on to closing and pay h.dJn 

We did. 

031. 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE, VIRGINIA 24440 



28 

1 Q Did he then give you the written 
~· 

2 warranty? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A That is correct. 

Q At that time, did you fulfill all of 

yolr obligations under the contract to purchase? Did you 

pal him the purchase price according to the terms of the 

contract? 

A Yes. 

Q And took the deed? 

A Yes. 

Q And subsequent to that I understand you 

said you got the warranty from Mr. Plogger, based on his 
I plomise that he would give you that warranty after you got 

the deed, is that correct? 

A Uh huh. 

Q After that did Mr. Plogger proceed to d~ 

a1rything to correct the defects which were specifically cove~­

e~ in the written warranty? 

A Yes, the air conditioning was taken care 

As for the basement, Mr. Plogger did get a contract wit:~ of. 
I 

this subsidiary firm· called Sealtight and they did make an 
I . . 

initial application of. something on it the day we moved into 

tbe house. . 

Q Were you given a written contract to si1tn 

25 in regard to this outfit out of Roanoke? 

032 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE, VIRGINIA 24440 



1 

.2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

29 

A The·re was a document, yes, that I did 

Q Tell the jury what happened at the time 

yolu signed that, why you signed it. 

A I signed it under the understanding tha 

a, the owner of the house I was authorizing the work to be 

dTe. 
Q Was it your understanding that you were 

adcepting that as a satisfaction by Mr. Plogger of his bar-
1 

gain to you? 

I A No, I was accepting this as an attempt 

tJ comply with the warranty. 
\ 

j 
Q 

t~at they did? 

A 

Q 

A 

Q 

A 

Q 

t~e house? 
j 

A 

Did you pay that contractor for the wor 

No. 

Do you know who did? 

I assume Mr. Plogger did. 

Did their work correct the problem? 

No, in fact it aggravated it. 

Did you discover any other defects in 

Yes as time went by various other thing 
I 

c/ame up. Adjacent to the basement study area - which I was 

24 using extremely heavy at that time, my first year as a pro-
j 

25 f.essor, the bath in there, the shower in there was not 

Jrapped so as the septic tank came into use we were getting 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

sor~ choice odors back there which made it rather difficult 

tol' ·work in that part of the house. Then when we went into 

the winter season:and went into heating, it's an all electri1 

hJater and we had trouble with heating unit and called the 

iJ;staller over from Buena Vista • They repaired some burned 
j, 

out relays and told me the reason it was burned out was that 

tJe wiring was non-specification wiring. Those two things I . 
come immediately to mind. 

Q Did you point those problems out to Mr. 

10 Plogger? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A I did. 

Q What was his reaction? 

A Mr. Plogger got---an electrician to come 

in and install the proper wiring to the furnace, which 
I' 

allievated that problem. He had a plumber come in and in-

siect the.problem in the bathroom, the basement bathroom but 

abparently the estimate was rather high and I believe Mr. 

P~ogger rejected it. 

Q Did he have the wiring corrected to the 

20 furnace-air conditioning unit? 

21 

22 

23 

, 
A 

Q 

A 

Yes, that was corrected. 

Do you recall when that was done? 

!t would have to have been certainly no 

24 ]ater than November. 

25 Q That would have been in 1975? 
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A Yes. 

I . Q During that period of time, from July 

upl through 
I 

malde if you 
! 

November of 1975 could you have had these repairs 

had wanted to? Did you have the time to get 

to do it yourself if you had wanted to? 

A Sure. 

Q Why didn't you go ahead and get it done 

ydurself at that time? 
I 

I 
A I assumed the warranty meant something. 

Q Did you give Mr. Plogger an opportunity 

eJery time you discovered a defect and reported it to him? 
I 

A Yes, over this period of time I tele-

planed him frequently on this subject. 

I Q Did he ever deny to you that he had not 

mhde a warranty? 
I 

I 

I 
A No I don't believe so. 

Q How long did you wait for Mr. Plogger 

tr do something? 

I A 
, Could I refresh my memory from the 

~etter you have in the file there? 

Q Certainly, this letter? Let's back up 

and forget that question for the moment. Let's go back to 

Jhe early part of the fall when you say you discovered the 
I leak -- or the basement continued after these people from 
I 

1oanoke had tried to fix it. Did you do anything to test 
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25 

that wall or to try to find out where the leak was, and if 
I -

sol," what did you do? 

A First off, when the leaking continued 

I kontacted the people in Roanoke again and asked them to 
I 

relturn for another treatment. They were very reluctant to 

32 

d1 so but finally did. Secondly, the cracking on the wall 

bejcame obvious - not just separation cracking but the wall 

w~s actually moving in this fashion here. So to determine 

w~ether the movement was continuing I did take a glass slide 

an!d epoxy it across the crack and on the next oh, in two 
I or, three days the glass had broken indicating the movement 
I 

oft the wall was continuing. That's when I became very con-
1 

earned that the wall was actually collapsing into the house. 
/ 

Q How long is that wall? 

A Seventy-one feet. 

Is it filled all the way to the top of 

tJe seventy-one feet, dirt on each side? 
I 

Q 

~\. 

A Essentially. At the west end it starts 

I tapering down to perhaps five foot, maybe a little more. 
! 
I Q You say this wall is seventy-one feet 

l~ng, in this ~i~ection. Were there any walls inside the 

htuse to support it? 

, A Well, at each end of course, the wall 

a} the east and west end was supported there but down the 

lfngth of it there was a dry wall separating the garage from 
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wash room area. 
I 
I .-

1 

Q A dry wall? 

I A Yes. 
I 
I Q You mean it was constructed out of wood 

ana nailed to that wall? 
I 

A Well, it was nailed to wood above and 
I 

I reel quite sure it must have been -- must have had metal 

strds into the floor although I never did check to see. 

I 
Q How far was that wall from the end of 

the house? 
! 

l A About a third from the west end. 

I 
i Q And from that wall to the other end of 

tne house, were there any breaking walls? 

I 
I 
I 
I 

sJrved? 
I 

A No, there was no support. 

Q How big was this crack that you ob-

A Well, the crack progressively got larg-

I er. 
,:-:.:·. 

I think by the time Mr. Coffey started to work it had 
I 

increased to perhaps three-sixteenth of an inch, something 
I 

llke that. That represents a significant displacement 
I 

obviously in order to get that much of a crack. 

J Q Do you know how much that was was ver-

t/ically out of plumb? 

I A I never actually put a straight edge up 

to it, but in estimatiom, it would be something like an inch 
I 
I 

I 
I 

i. 
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1 or two inches that it moved. It was not originally out of 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

plumb, but it had moved that far •. 

Q It moved that far during the time that 

yo~ lived there? 

A Yes. 

Q After you became concerned about that 

movement, did you contact the architect about that? 

A 

Q 

A 

Q 

I did. 

And who was the architect? 

Mr. Ed 

And did you have him do a report for yo1 

a, to what defects there were as far as the basement of the 

house was concerned? 

A That is correct. 

Q And did you have a copy of that report 

16 furnished to Mr. Plogger? 

17 A Yes I did. 

18 Q Did Mr. Plogger ever respond to that or 

19 c0me to do anything to correct those defects? 

20 

21 

22 

23 

24 

25 

A No. 

Q Do you recall when that was furnished 

tct) Mr. Plogger through his attorney? 

I A I can look it up very quickly. 

w&uld have been .30 December 1975. 

That 

Q At that time, were you still willing to 
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1 ha~e Mr. Plogger come and correct the defects? 

2 A I would have been delighted to have him 

3 do it. 

4 Q Did you continue to ask him to come and 

5 correct them after that? 

6 A Yes. 

7 Q How long was it after that before you 

8 made a contract with Mr. Coffey? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A I don't recall the exact date of the 

contract but I can give you an approximation. It would have 

be~n somewhere around the middle of March. 

Q 

A 

Q 

A 

Of 1976? 

That's right. 

What was your agreement with Mr. Coffey' 

That he was to perform the work in a 

ma ner consistent with local with good practice and I 

world pay him for his work plus a reasonable profit on his 

pairt. 

Q Do you recall what that reasonable profjt 

20 figure was? 

21 A No. 

22 

23 

24 

25 

Q .Tell the jury what Mr. Coffey did to 

Well, to start off with Mr. Coffey ex-
yorr house. A 

ca~ated the front of the house along the wall, in the yard, 
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and that necessitated removing the stoop in front of the 

house and luckily just by removing the fill in there the 

wal11 the~, by itself, reverted back to the normal position. 
I 

36 

!ti went back to the normal position by removing the pressure 

" 

on it. While he was down there he discovered that the drain 

tJle had been laid upon a course of rock, rather than the 

o,her way around which was normal practice and that the drai1 

tf le had been plugged by the material that was used to put 

a seal around the basement wall, this firm from Roanoke. 

~at they had done, in doing the job, they had run their 

probe through the fill, actually into the tile, and had 

plmped the tile full. As a result of that he continued the 
I . 

ejcavation around the corner in order to remove all of this 

tile and replace it with new drain tile which was properly 

llid. Then when he went into the wall on the front of the 

hhuse, every other hole in the block, he knocked a hole in 
I the top and stuck a steel rod down in there and then poured 

that full of concrete. That is not every channel, but every 

obher channel. He then went inside and built two small re­

tLining walls, one of which replaced the existing dry wall 

b~tween the garage and the wash room, and the other one was 

~wall that chopped up that section of the basement, These 

,ere pinned to the concrete floor. Let's see, what else 

did he do. The shower - that looked like a significant 
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prdblem but one of Mr. Coffey's men came up with a good idea 
i 

on;tbat, he was able to remove that quite easily and rake 

ouJ the floor of the concrete underneath the house and 
I 

install a trap to alleviate the odor problem and re-install I 

I 
th er shower •. I believe that is all that was done originally. 

I 

I Q Then I believe he came back to do some 
I 

otljier work? 
I 

A Yes. That did not correct the leak 
I 

pr~blem, particularly in the southwest corner of the basemen • 

It 1 still leaked there, in fact so heavily that I remember 
I 

one night I built a dam across that area and I had a small 
I 

submersible pump and I used the pump to pump water into 
I 

bu~kets and I carried the buckets out back and dumped them 
I 

and we have something like -- between seventy and eighty 
I 

buckets out of that area alone. 

I Q You indicated there was a study---

A In the basement. 
I 

I Q Where is that related in relationship 

toithe wall which he had to build? 

A It would be on the opposite side of the I 

I 
ba~ement from the ·wall. 

! 
I 

into 
I 

I 

Q It would be on the side that opens out 

the level yard into the back? 

A 

Q 

Yes, that's correct. 

What was the function -- what were you 
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using that part 

wa~-leaking? 
of the basement for in the area where it 

... 

38 

I A Washing, storage, and of course the fur 
I 

nace is there, the water heater is there. 
! 

One bad leak was 

ri~ht behind the electrical panel, and there was a workshop 
I 

ov~r there too. 

Q If the water continued to leak in the 

a~ra where it had been leaking could it get into the study 

arlea? Did that have a dry wall? 

A Yes it did. 

Q Did water get into that at all? 

A Yes it did. In fact the carpet became 

d~lmp and we had trouble with odors there for a while. It 

wo!uld hit the dry wall and then soak up - it would be wet · 
I 

aj high as fourteen or fifteen inches up the wall. 

/ Q Mr. Coffey I believe indicated in res-

pqnse to Mr. Robey's questions, that he back filled that 

w~ll after he dug out where the tile was and he piled dirt 

uJ higher on the house so that the water would drain away 
. I 
f1om it a little bit? . 

A Yes and no. The dirt was piled up as 

I you said but you have the problem of taking one cubic foot 

ot dirt out of a hole and breaking up the dirt and putting 
I 

it back in and it ends up being more than one cubic foot so 
I 
I 

You automatically had a pile as a result of filling the tren h 
I 
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1 

2 Q Did you yourself do anything to create 

3 a swale there after Mr. Coffey had completed the work? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, recently I have. 

Q What did you do? 

A Well, I used a transit from school and 

went out and surveyed the actual slope across the yard and 

esJablished the grade I wanted and then went in with a rotor 

ti~ler and broke up the sod and the earth underneath it so I 
I 

coJld establish that grade and moved that material off to 
I another area on the side, just to get rid of it, and then 
I 

re4seeded. 
I 
! Q Is that part of the price that you paid 

MrJ Coffey or is that just work you did yourself? 
I 

A Right. 

Q That is not a part of the damage you 

asking in this case? 

A No. 

Q Did you ever have any difficulty with 
I 

the well, or the water supply? 
I A Yes. That showed up rapidly too in this 

da~p weather period that Mr. Robey mentioned. The water 
I 

beeame cloudy and I did have it checked to see wha.t conditiori 

thl water was in at the time and it was unsatisfactory. 
I 

Q 

I 
You say you had the water tested and 
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I 
I 
i 

I 

/. 

/, 

I 
! 

40 

unsatisfactory? 

A 

Q 

Yes. 

What did you do to correct that problem 

MR. ROBEY: Objection would be made to 

that question. It was my understanding 

at the pre-trial conference we are here 

on express warranty in regard to water 

in the basement. That was my under-

standing of the pre-trial rules. 

MR. SPENCER: If Your Honor please, I 

believe at the pre-trial conference, as 

as result of the recent Supreme Court 

case, Mr. Robey is correct, but that 

case -- there was no implied warranty 

as a result of that case -- but that 

case specifically did not adress itself 

to express warranty, whether oral or 

written. The plaintiff's position, and 

the testimony has been that there was a 

written express warranty and there was 

at the same time, cotemporaneously with 

it an oral express warranty. The evi-

dence that is intended to be adduced 

by the question to the witness is that 
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of the damages suffered as a result 

of the breach.of the oral express warr-

. I 

I 
I 
i 

I Jelieve 

quJstion 
! 

anty, which is not in conflict with the 

written express warranty but is consis­

tent with and made cotemporaneously wit~ 

it. 

COURT: I would ask the jury please to 

step back in the jury room. 

--------------------

JURY OUT 

COURT: Gentlemen, at the pre-trial conference 

the only thing that we finally decided was the 

on burden of proof and the test on the damages. The 

case you refer to, it was agreed it addressed itself to the 
I 

implied warranty. It is my recollection that the discussion 
! 

and the oral statements could not be ruled on at that time 

and also the question of exactly what was consideration. 
! 

j MR. ROBEY: Well, I think we were-- I feel that 

if lit was not ruled on_, if I am in error in my statement on tnat, 

I don't think that precludes me from objecting 
! 
/ COURT: Right, I think we::·were not able to reach 

a qonclusion on that, based on the 

o4.5 
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MR. ROBEY: There has been introduced at this 
~· 

po~nt a written warranty, warranting the basement, the water 

prdblem and so fortp. That is an express warranty but I 
I 

understood the opinion to state there was no implied warr-
1 

anty in any warranties prior to closing, merged with the 

de~d, at least that was dictum~ The only way we are trying 

ri~ht now is that an express warranty given afterwards 
I 

might create another contract, but there is no testimony at 
I 

th~s time as to an express warranty on the -- after the 

clJsing of the transaction and acceptance of the deed. Now 

if jhe puts that on, where there is an express warranty after 

cltjsing which created a new transaction, with the consider­

at~on then I think it is admissible. Otherwise, the only 

way! h~ could be claiming this is that there was an implied 

waJranty prior to closing. 
I 

· j MR. SPENCER: Our position is that the oral 

exp~ess warranty was made at closing. As Mr. Robey suggests 

that was made pri~r to receipt of the deed. So I think the 

que~tion that poses is whether or not that express warranty 

is ~overed by merger as he suggests. The evidence goes 

furrher in that Col. Pierce has testified that oral warranty 
I , 

was) ratified and confi.rmed '.after closing by the conduct and 

word of Mr. Plogger in terms of trying to meet the terms of 

thej warranty. Now, the warranty, the express o:al warranty, 

p~ rhich the Plaintiff relies, is that the -house would be 
i 
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I 

. 1 rree from defects in workmanship and_material~ and that 

2 

3 

4 

5 

6 

warranty was to be for a period of a year. The express 

w~itten warranty of course speaks for itself. 

I submit Your Honor that the law is clear, it 

h~s been discussed on several:iof the pre-trial conferences, 
I . 

that there is no merger applicable to the warranty, either 

7 express or otherwise. In the . 
I case, the Court 

8 

9 

10 

11 

12 

13 

said there was no merger to collateral promises that .are 
j 

n~t addressed 1n the deed. Mr. Robey doesn't sugges: that 

t~e deed says that there is~'t to be any warranty. In the 

·i case, the Court said it is not to be s,up-I 
p~sed that the whole contract between the parties is inc or-I 

.· I 
the deed made by the grantor in of or ·porated in pursuance 

14 as cancellation of a contract for the sale of land. There I 
i 

15 are many things pertaining to the contract which it is mani~ 
16 

17 

18 

19 

20 

. 21 

22 

.23 

24 

25 

I . 
fest are never inserted in the deed. It goes on to say that . . 
a]l the deed does it that it titles it. If there are other I 

el1ements which are not inconsistent with the deed_, then they 
I 

stirvive merger. 

Now, the other issue - and I think that this 

wals expressed by the Court - some concern as to whether or 
I 

no·t the written warranty which was given at the time of the 
; 

cllosing supercedes any contemporary oral warranty under the 

lar· I would submit to Your Honor that.the law is clear 

that you can have a contemporary oral agreement with a 
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1 Jritten agreement, so long as the two are not inconsistent i 
or the written agreement doesn't purport to cover all or the 

Jgreements between the parties. . 

2 

3 

4 The Supereme Court of Virginia, at 189 Va. 381 

5 s1aid " We think the ruling or the trial court was unquestion 

6 a/bly correct. While it is elementary that t;: parole evidence 
7 

8 

.9 

10 

11 

. 12 

iis not admissable to .explain or undertake to qualify a I . . 
written agreement, but it constitutes a complete s~atement 

o.f the problem. It is equally as elementary that the rule 
I -

d:oes not apply where the warranty is ambiguous, vague · and 

i~definite, or does not embody the entire agreement ... - J1\ 

srch a case .that evidence is always admissable. Not to 

13 . crnt·radict or vary the terms" but to establish the. real con-

14 .t~act between the parties." And it goes on to say that you 

15 Jc~n have an oral contempo~aneous agreement with a written 

akreement so long as they are not inconsistent. 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

! 

l And I submit to Your Honor that an oral express 

w~rranty to warrant the whole house against any defects in 

w~rkmanship and material, some or which may have been unknow 

at closing, is not inconsistent with a written express 
I . 

w~rranty which does address itself to the defects which were 
'. 

khown at the time of closing and that both of those· warran-
1 

tles do survive merger. 
I· 

f 

COURT: Don't we have two points here? The one 

that has been addressed is merger. Isn't the second questio 

I 
I 
' 

I 
~ I - . . - --
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8 

9 

10 

· n 

12 

13 
' 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that we are now talking about parole evidence? 

MR. SPENCER: Yes Your Honor. 

COURT: Now it is your position Mr. Spencer that 

the warranty that has been introduced as Exhibit ~s is not 

the complete agreement? 

MR. SPENCER: Yes Your Honor. Col. Pierce's 

testimony has been that at the same time that he agreed to 

g!ve the written express warranty that he also confirme~ his 

oral warranty that he would warrant the house for a~~eriod 

or a year,against defects. That was not in the written 

a$reement but I submit that it is not inconsistent with--the 

w~itten agreement. 

Col. Pierce's testimony has been that just 

initially there was an oral express warranty on the whole 
. . 

·- ... 

bit and it was represented to him that covered these particu ar 

things. He said that he was unwilling to go to closing ~1th 

out having something.in wr~~ing at least so far as the 

known defects were concerned, ·and that it was agreed that he 

would be given a written warranty on the known defects and 

an oral warranty as to unknown defects. 

I think the question for the Court becomes 

dQ the parties, by sitting down and putting the agreement in 

writing, then abandon any oral agreement. ·The evidence says 

that warranty was ratified after the closing, and confirmed. 

The case at 191 Va. ·372 addresses that point I believe. 
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10 

11 

12 

13 

14 

15 

16. 

17 

18 
.>· 

19 

20 

21 

22 

23 

24 

25 

COURT: The Court is now prepared to rule on 

this matter. I will sustain the objection, I think that 

wfuld be parole evidence, and therefore I will sustain the 

olbjection. MR SPENCER· We respectfully note our exception 

t the Court's •ruling •. 

_ • • · .. :r .. r::.-.,:-.·.:: 

.. 

C50 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE, VIRGINIA 24440 



.1 

2 

3 

4 

5 

6 

7 

8 

~ 

10 

11 

12 

13 

44 

Q Earlier, I believe in talking about the 

size or the crack that after putting this material on the 

crack it got larger and probably you testified it looked like 

it bulged out as a result from pressure. Ypu indicated that 

after the wall came back into place, the crack closed up some 

what then? 

A Well, essentially, that's true, that's 

what you've been calling it, it's a hai~line crack. 

Q . ... -
Is your basement now absolutly !later-

proof? .. ... ·.:·,.. "'t"' ...... 

A No. 

Q You still experience wha~ you have 

iearned is consistent with what you might expect a basement 

14 to. be in Rockbridge County considering the difficulty ••••••• 

15 

16 

17 

18 

'19 

20 

21 

22 

23 

24 

25 

A No, it's excessive as yet. 
Q Pardon? 

A No, it's excessive leakage as yet. 
Q Still more leakage than most basements? 
A Y~s, considering the people I know, the 

basements I've been in, yes. Relativly new houses and thing~ 

Q 

he testified amount 

$225.50. 

A 

Now, have you paid Mr. 

to $3160.00 and the one 

I have, but may I make 

051. 
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19 

20 

21 

22 

23 

24 

25 

Mr. Coffey's work there was primiarly directed on correcting 

th~e. _structural deficeancy in the b~sement th.at could have 

pr greased to colaspe of the wall. It was not primarily 

wo king on correcting leakage at that time. He was hoping tib 

ge~ to it has he went along on the main problem. 

Q Has Mr. Plogger paid you any part of --

has he reimbursed you for any cost in correcting the defect. 

A No, not at these fees that· we're discus~-

ing now. 

PIERCE - CROSS 

By Mr. Robey: 

Q Col. Pierce you made a statement along 

yGur testimony somewhere that you thought signed documents 

oJght to mean something. Is that what you said? 

A Yes. 

Q You started out this transaction with a 

s gned document and it was a contract? 

A Yes. 

Q Between you and Mr. Plogger, was it not~ 

And that contract that you signed and has got you and your 

w~fe's name on.it, in paragraph nine says that you have made 

ahd inspection of this property satisfactory to yourself and 
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1 yolu accepted it in the condition it was in, did'nt you? 
2 A Yes, it says that. 

3 Q It says that and you signed it? 
4 A And I signed it after protesting it to 
5 th builder. 

6 Q Oh, you protested it and she explained 
7 to you that this is what it took to do a contract or else 

8 re would'nt be any deals. So it was either that or nothin , 

you signed it. 9 

10 A No, it·was explained to me that this was 
I a Nery 11 standardized contract used in the state of Va. '\ 

•.' ,' \ 
Q Right. 12 

13 A Any such item as this would be subject 
14 

to~ ••• would be brought up at closing to be recognized. And 
15 ofl course at that time I had made an inspection which I 

16 t~bl ught to be adquate, however there's no way I could find 
17 

concear6d~de~~e~s. 

18 Q Well1you're saying there was something 
19 ourside the agreement which made you go ahead and sign it? 
20 I A I signed the agreement, yea. With the 
21 un~erstanding that it is merely a standardized contract used 
22 th~oughout the state. 
23 

Q But the next paragraph says that this 
24 cohtract constitutes the entire agreement by the parties and 
25 ma1 not be modified • 

. I 
II 
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A 

Q 

A 

Q 

47 

Yes sir, that's what it says. 

And you signed that, did'nt you? 

Un huh. 

And you tell the jury that the document 

su~posed to mean something. But when you came to close, even 

I . though you signed this document and put your name on it and 
I 
I put your word to it, you refused to meet that obligation, 
I 

di~'nt you? Unless you got something more than that obligat~on 
·I 

called for? 

. l. A 

wa. orginally •••• 

No, I only expected to get what I thougLt 

In other words, I had detected after signi·~g 
I" 
i thnt contract, a conceled defect, one that could not be 

relasonably discovered at the time I made my inspection. 
I 

Q But this contract does'nt say that if 
' 
I 

yo

1

1u find something later you can change the contract, does it;? 

A Does it speak of conceled defects in 

tJere? 

I Q It says that you agree that you made ar 
I 

inspection satisfactory to yourself? 
I 

A 

Q 

I 

tpe wall? 

Jent 

A 

full of 

.... : 

Under the conditions which I made the 

And the defect that I found was a base·· 

water • 
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th t day. 

Q 

A 

Q 

A 

Q 

A 

During a heavy rain? 

What is a heayy ra~n? 

48 

I was asking you, what is heavy rain? 

Okay, I can tell you wr.at the rain was 

What was it in.November? 

Aaa ••• November was a drymonth that 

ye r, September was a wet month. 

Q Are you sure of that? 

A Yes, I am, I have the -- data for the 

ci y. 

Q Where is that at? 

A It's in my folder here. 

Q Would you get it out please? 

A 

da a I'm using on 

I ••.• I'm reluctant to, since this is 

another research project which I do happen 

to be using-- However I will be happy to give you .••• 

Q Will you read that? 

A What year was this? There's no date on 

it 

Q 1975 

Mr. Spencer: Your Honor, I am very 

very---- here as to who wrote it or where it came from but it 
. ' 

is obvious some heresay source and I object to that. 

Mr. Robey: What date is that? 
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12 

Q 

A 

Q 

A 

Q 

A 

Mr. Spencer: I have no objection to th t 

Go ahead with.that, but it does'nt say 

what year it is talking about and that 

should be made clear. 

You say September was the wettest month? 

or that year, a unusually wet month. 

What of October? 

October, November were relativly dry. 

Do you have the data to substantiate 

I can give you the data off this compute 

prf,ntout for this official record for Lexington for the 
! 

13 Wea!ther Bureau. 1975, August had 3. 68 inches of rain, Sept. 

14 
I 

1.it3 October had 2.60 inches had; inches of rain, of rain, Nov 
' 

15 has I 1.76 inches of rain. 

16 Q Is that 1975? 

17 A That is in Lezington, Rockbridge County, 

18 1975 dated precipatation in inches, U.S. Government Bureau of 

19 Rec?rds. 

I 
I 20 
i 

21 I 

i 

Q 

A 

What is the average for these months? 

The normal.average for these months, 

22 aga+n I did go to the trouble of looking up such , and typica ly 
: I 

23 here in Rockbridge County and I'm quoting from the Climatic 
I 

24 Atlas of the United States, the average range accurs from one 
I . 
I 

25 to ~ine inches for July, August, Sept~mber and normally the 

rai~ fall f.rom March To September will exceed three inches 

I 
_l_ __ 
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1 a month,, and during July and August willnormally exceed 4 
I . . 

2 inches a month. 

3 Q In what month was it you notices water 

4 in he coiner of some places? 

5 A 

6 Q 

7 A 

8 

9 

10 

The first time in July. 

Then you had some in September? 

Yea, that's when I was doing a lot of th~ 

In September, when you had 7.43 inches o~ 

And after all this other has been done 

11 you still have water when you have heavy rain? 

12 A 

13 very much reduced. 

14 Q 

15 A 

16 that problem. 

17 Q 

In one area, yes, only in one area, and 

But even that occurs in heavy precipitat on 

As yet, they're still trying to correct 

Now, did you agreed to pay 63,000.00 

IB for: this house; did you not? 

19 A Un huh 

20 Q And when you got to close the transactio~ 

21 you would'nt pay 63,000.00 until you got a deed and then you' 

22 got an additional written documental warrenty, is that correc·~? 

23 A Basically correct, sir. 

24 Q Now you accepted the deed first, and thei~ 

25 you accepted this written document which you call warrent? 
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I 

I 
I 
I ·. 

A 

Q 

51 

That is correct. 

So how much did you pay for the written 
I 

wa1renty? ·over and above 63,000.00? 

) A Well, let's put it this way, we went 
' 

ah~ad and closed the deal that day. Mr. Plogger got his 

I money as he told you then. Whereas otherwise it would of 
I 
I ce~tainly been delayed, to have the problem corrected before 
I 
I 

I iwould close or may of resulted in another case in· court, 
·I itj which there would of been the expense to Mr. Plogger. 

! 
Q Would Y..ou .answer my question. You paid 

I 

I t'fue 
i 

$63,000.00 !n accordance with the contract figure? 
I 

I A Yes. 

I Q And performed on the contract like you 
I 

w/ere supposed to? 

i A Yes. 
l I 

! Q And you asked for a warranty, some sor 

I 

of written document. How much did you pay for that in addi 
I 

ti on to the $63,00(3? 
i 
i A Only that I paid promptly the 63,000.0 

j 
Q Well, you were obligated to do that 

I 
lunder this contract. 
I 

I 

I A Um .. That would be a subject of which 

I 
!we' ld have to decide in another court, for it to come to th 

I Q Well, I assume the Judge decided it in 

I 
!this court. But you did not give up anything more or pay 

I / anything more than you orginally agreed to pay on this con-
1 ••• 058 
/tract in addition to 63,000.00? 

i SHENANDOAH REPORTING SERVICE 

i 
I 

P. 0. BOX 161 
GREENVILLE. VIRGINIA 24440 

t. 



1 

2 

3 

4 

5 

6 
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A Well, yes, I accepted a house that was 

defective to live in until such time until it was corrected 

and ih so doing of course, I did make payment on the house 
I 

1th ~he understanding that it would be corrected. 

Q And I understand that you sub ... that 

thoutht written document was surposed to mean something? 
' 

I - A Yes, I think that goes two ways. 
! 
' 

Q And this document says that the house 

you 

was 
8 i 

alri~ht and you had made an inspection acceptable to you? And 
9 

the ~ondition you found it, you would pay 63,000.00, did'nt yo ? 
10 I. 

A Yes, but however may I again say, the de-
11 

feet was conceled at the time I inspected it. 
12 

Q Conceled? 
13 

A Yes, it was'nt raining. 
14 

Q Over what period of time did you look at 
15 

thiis house? 
16 I 

I A Over a period of a week or so. 
17 

Q Well, you started looking at it in Janua 
18 

A Ah •• yes, but a very brief look and I'm 
19 

ev~n surel~f we entered the house at that time. 
20 

21 
tirie? 

22 I 

23 I 
I 

I 
24 I 

I 
I 

25 I 
I 
I 

Q 

A 

Q 

A 

\.•: 

When did you enter the house for the firs 

Sometime •• uh •. very early in July. 

Sometime very early in Jult? 

Un huh. 

059 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE. VIRGINIA 24440 

t 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

53 

I 
Q I'll show you a letter dated April 1, 

I 

which 
I 
I 
I 

bears your signature and ask you if you wrote that let 

ter? 
I 

A I did. 

I 

Q What does it say in the second quote 
I . 

paragraph? 
! 

i 
A It says that I still like everything 

ab but I . 
that house in Red Mano~-subdivision. 

. I 

I 

Q 
I 

holise? 
I 

A 

Q 
I 

so*1ething? 

A 

Q 

I 
Judge. 

I 

A 

Q 

I 

ana 
I 

ask whether that 
I 

I A 

Q 

A 

Q 

You still like everything about the 

Yes, that's right~ That I saw. 

You say written word is surposed to rnea 

Un huh. I agree, what I saw, I liked. 

Mr. Robey: Introduce this into evidenc 

I still like what I saw at that tirne. 

Col. Pierce, I'll show you a document 

is your handwriting? 

Ah •• It is not. 

It is not your handwriting? 

It is not my handwriting. 

Would you read it and refer to the item· 

of complaint under there and ask if that will refreash your 
\ 

I mei:nory ••• 

.. OGO 
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51' 

Mr. Spencer: Op~ection, your Honor, The 

withess said that was not his writing and I think we need to 
I I . . 

know! where it's coming from and whose it is. 

Q Did you make a complaint to Mrs. Herring 
I 

tonj about:the house? 

Ah •• What date is this?· 

I : Well, I don't know. Did you make compl-

s ian~s prior to the closing of the house? 

9 A Ah •• Yea. 

10 Q Did you make those complaints? 

11 ' A They look right, un •• yea, I'm not sure 

whibh 12 times these were made. 

13 Q Well, you want to think about it? That 

14 was' mighty close to closing, was'nt it? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Is What? 

Q Right close to closing? 

A Had."to be very close to it, I would think 

because a·t least by that .. time, I had determined·: that the 
I leak exsisted in the family room where the study carpet was 

wetland soaked with water, yea. 
i 

Q You went with Mrs.Herring to that house 
I went into the basement before signing that contract and after-

war~s ya'll looked at that little hairline crack up there and 
! 

you knew it before you signed it. 

A WEll, there are certain hairline. cracks 
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i 

that you put on,,ome of them are lots more than hairline 
I 

cracks. 
I 
I Q 
I 

- I 
there, didnt you? 

I 

A 

yotll 
i 

talking about? 
! 

orjvertical cracks? 

\ 
i 

Q 
I 

A 

And you saw them and knew they were 

Well, what a minute, which cracks are 

Are you talking about horizontal cracks 
,. 

Both. 

I don't remember seeing any horizontal 

cracks. Vertical cracks, yes. 

Q You mean she had some vertical cracks? 

A These are vertical cracks due to the 

se~tling of the foundation which, I will not say are absolut y 
I 

no~mal, they can be expected in most homes built with a bloc 
. ' 

foundation. 
I 
I Q And you signed this contract knowing 
I 

th~t they ~were there? 
I 
I 

A Those had nothing to do with what the 

pro~blem was. These vertical cracks, they are· there now, they 
I 

are! uncorrected. Those are mentioned.by the architect and 

the~ are not subject to repair. 

I Q Well, what are we talking about Mr. Pie 

I understood some of your last testimony to say that Mr. Cof 

wor~ was toward correcting the defects in walls and now you 

saying that your compaint now is about the water? Which is I 
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Q 

56 

Mr Spencer: Objection Your Honor. I'd 

like to have that question ••• Mr. Robe 

is very unfair. He asked this court to 

make a rule about the defective wall an 
' 

what's to say, Judge that ••••• --­

Did you say in your testimony awhile 

ag6 that just almost at the end of it, Now Mr. Coffey's work 

isl toward correcting the wall? 

A Yes, the structural defiency there, 

yea that's right. 

I 
! 

Now the wall is what I was just asking Q 

yo~ about and you said you saw the wall? 

A Oh Yea, but that thing had not yet 

moyed enough so it could be detected in the dark basement 

atithe time I inspected it, if it had in fact, even ~tarted 

mo~ing at that time.That occurred during this very wet month 

of !September, when most of the moving occurred on that , tha 

we discussed earlier. 

Q In September? 

A Yes. But that has nothing to do with 
j 

the fact that the basement was leaking before that particul~ 
I 

defect in the wall developed. 
,, 

i September? 

r 

l 

Q 

A 

Did you take pictures of the wall in 

I have got some pictures at least showi g 
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1 

2 

the extent inwh1ch leakage occurrs through the block and I 
I ~ 

think ••• 

3 Q Let's talk about this crack in the wall 

4 whi ch you make your complaint about . . . . . 
5 A But um •• it would probably show in this 

6 pho to graph say from a distance from here to Mr. Mann across 

7 the basement with:: the Polaroid camera is a--~3/16inch crack 

8 gonna show up here? I did'nt come up and try to take a close 

9 up of the crack. 

10 

11 

Q 

A 

Why? Did'nt you think that would help? 

No, I did'nt, I thought the warrenty 

12 would be honored. I did'nt think I would have any particula1 

13 pro,blem getting them fixed. 

14 

15 

16 

17 

18 

19 

20 

Q Well you've got to have a problem first: 

haVie'nt ya? And you've got to establish the problem exsistec? 

A I think the fact the problem exsisted 

wi]l be establishedi 

i 

Q 

A 

Q 

Did anyone tell you •••• ---

The size of the crack is inmateria~----

Where are your architectural plans for 

21 doing the work that you ---

22 A Plans? Do you draw plans for every 

23 little bit of work that is done on a house? 

24 

25 

Q 

A 

Well, you got an architect, didn't you? 

That's right. 

"';4 '-----t-------------------------__Jl,..U..~=----------------------------
SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE, VIRGINIA 24440 



( . 

58 

1 Q Where are the architect's plans? 

2 I ~ A Do you have to draw a picture to explaii 

3 a plan? 

4 

5 

We explained the problems and he ---

Q 

.A 

Do you have specifications for the job? 

I have speifications in the form of 

6 as for having pictures to explain the work, no, I don't. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

Well, so you don't have plans? 

Not in the form you refer to. 

No architectural drawings? 

No. 

Do you have any specifications for the 

job? What size brick - how long a wall - where it is to be 

lolated, that type of thi~g. Can you show the jury any of 

thlt? 

A No, not -- you mean written specifica-

16 tions? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Sure, do you have any? 

I 
A Specifications as to what size brick 

not applicable, since there will be no brick used --are 

Q Well, that 

A The fact that the cinder blocks would 

be rodded and filled with concrete are in the architect's 

re~ommendations - the interior walls of the basement to be 

inlulated 

Q 

. •. 

OK, do you have a break down on the 
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1 coslt of each of those individual jobs? 

2 A I do not. 

3 Q You don't? 

4 A No, I received a bill in a specified 

5 amount and I paid the bill. 

6 Q Did you get more than one estimate on 

7 the job? 

8 A No. 

9 Q Did you get any break down on what labo1~ 

10 wouild cost you? 

11 A No. 

12 Q Did you get any break down on what 

13 materials would cost you? _ 

14 A No. 

15 Q Didn't that concern you at all? 

16 A Nqne whatsoever, I had trust in the man 

17 who was doing th~ work. 

18 Q Soyyou just took his price? 

19 A I certainly did, I Crusted him. 

20 Q $3,000 or whatever it was, and never 

21 fouhd out anything about what the work was,or 

22 A I knew what the work was that would be 

23 done. I observed it as it went along, what he agreed to do 

24 and what he did. The amount of the bill was less than the 

25 estimate. 
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1 Q Have you ever paid any more to Mr. 

2 Pl9gger than $63,000? 

3 A No. 

4 I Q I show you a document dated July, 1975. 

5 no¢s it state your name at the top and have your signature 
I . 

at!the bottom? 6 

7 A Yes. 

8 Q Is that a contract you entered into? 

9 A No, it's a contract I agreed to but---

10 Q So you didn't enter into it, it is a 

11 contract you agreed to? 

12 A Yes. 

13 Q And that was the contract that Mr. 

14. Flogger brought to you, after asking you some questions, was 

15 it not? And giving you some alternatives? 

16 

17 

18 

19 

20 

23 

24 

25 

A I don't recall exactly a discussion of 
I 
I 

al~ernatives, this was brought to me. 

Q 

·i. •• 

And you accepted it. 
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A As what? I accepted that this work be 

do?1!e; And :' fn effect I gave permission by so signing. 
I 

I 

I 
I 

Q 

of !the contract? 

A 

Well, it's makes you the beneficiary 

Well, um •• it lists me as a purchaser 
i 

anq I did'nt purchase anything. . 
Q 

A 

mori.ey on this. 

Q 

his payments? 
I 

isfy •••• 
I 

A 

Q 

Well, you signed it as a purchaser? 

Yes, but I certainly did'nt give him 

WEll, he paid for it. And you accepted 

Yea, well, this was an attempt to sat-

How many times does it say that they 

may have to come back and will come back? In case that con-

tract poses a problem to you? 

A Up to three times repeated over a perio 

of 1one year after instillation. 

Q One year, three times. Now you were a 

pa~ty to that,~ agreement by your signature? 
I 
! A In that I permitted ••••• 

I 
Q 

there? 

A 

Q 

How many times did you get them back to 

I got them back one addition time. 

And you did'nt get them back the two 

fu~ther times that were permitted? 
I '• 068 
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1 A That's right. 

2 Q And already paid for under the agreemen~ , 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

did you? 

A No, I did'nt. 

Q And you did'nt do it because you wanted 

to get some more holes down there in that basement" and you 

wanted to get s·ome different stuff up front and you'd been 

ta~king to an architect and you got some different fancier 
I 

ideas.in that time, did'nt you? 

A No 

Q Why did'nt you fulfill the committents 

of that agreement? 

A Alright, I did get them back one time. 

And it was like pulling teeth. 

Q 

A 

Why did you get them back the one time? 

Because the leak persisted, after their 

wor!k. They were very reluctant to return, but they did 

com~ back and repump the area again. After the second visit 

back the leak was not only no better but it was even worse. 

So, it did'nt seem logical to call them back for a third time 

21 . and see if I could revert the basement into a swimming pool. 
I 

22 

23 

24 

Q 

A 

Q 

Well, you had a contract with them? 

As obvious ••• 

They were responsible people or else 

25 you wouldn't of accepted a contract with them? 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

.Q 

acceptable? 

I A 
. I 

I 

und
1
erstanding 

'· 
Oh yea .•. 

Well, you accepted them didn't you? 

I accepted Mr. Ploggercontract with 

Well, why did~· you'•Bign it unless it wa 

Bevause he asked me to sign it with the 

that , of cours~ this ;permitted the work to be 

done on the house. Mr. Plogger no longer owned the house. 
I 

·l · Q ,~ ... Well, if you weren't willing to accept 

the e ~eople as good and reputable people then why did you 

""- ----accept it at all? 

--""" 
A I didn't say I wasn't willing to accept 

the~ as good and reputable people, this part~ar t~hnique 
\ . 

63 

of Pumping around the foundation under cert1;n /si tuatio 
i 

a good technique, if properly appiled. As we foun out later 

thi~ was not even properly appiled. J 
I 
I 

' Q 

A 

(' 

q 

on a'.11 three times? 
i 
r A I 

i 

. :~ :J.:· .: (. '.·:;:; ~. 

You acknowledge accepting •••• 

I acknowledge signing this agreement. 

Mr. Robey: I want to introduce it into 

evidence, Judge. 

Arid you say you did not carry it through 

I just carried it thrlbgh one time. ,.,>., 
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10 

Je adittional time; 
I 

May I add that •.•• One additional 

64 

re
1

a:son I ~id not, I should mention, was that 

tiime I had gone through the one year -- --

or course by th 

the oral 

w~rrenty of one year 

ml at that t:me. 

had expired too. Which also concerned 

What was the representation from the 

arichi tect and from the contract at this t1me that this wasn' 

su:rposed to do for the water in your basement? What did the 

ar,l'chitect tell you? 

1 
A I don't believe he said specifically 

11 wh:at would completely eliminate the problem. 

12 Q Then what did he do? 

13 A At~least he reduced the problem, of 

14 c+rse the work that was done was primarily to keep that 

15 front wall from caving into the basement. If that caved in 

16 

17 

18 

19 

20 

21 

t~en we'd have a 

l Q 

weren't there? 
I 

td do that? 
i 

A 

real problem. 

Well, there were lots of ways to do tha 

You were given three or four differnt ways 

By whom? 

By Mr. Plogger, using the -- this 

·22 o~viously didn't work_, in fact 1 t aggravated the problem. 

23 Q . Geting the -- one things getting the 

24 w•ll, the other things getting the--. 

25 A What are you talking about? 
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1 
Q I'm talking about what the contract was 

2 
wit~ Coffey? What was he going to correct? 

3 

I 
ural 

4 

5 I 
wha~ 

6 

j 
7 dat~ 

I 

A Primarily he was going to restore struct 

integrity to·that wall and at the same time try to corre 

he could with the water problem. 

Q This wall was acceptable to you at the 

of closing was it not? 

65 

8 
I 

9 
I 

10 I 

A 

Q 

In the inspection I was able to make, ye • 

And it had ·.been standing there for ninet 

11 

months:prior to 
I 

A 

that time? 

Yes, and if you'll check the record had 
12 I 

been relativly dry months. 

l 13 
Q And then it continued I assume to be 

14 
acc~ptable to you because in July of 1976 you went ahead wit 

I 

15 J 

thejproject with :Mr. Plogger not to do anything about the wa 1 
16 I 

butj,to do something about the water, didn't you? 
17 

I A 

:: traL. Q 

1976? July 1976? 

Well, that date of the waterproofing con 

Oh, that was 1975. That was much previo s 

crack in the wall. 

Alright, you closed on what day? 

25th of JUly, 1975 

And immediatly you brought --

·When did they come back? .. 
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A The first day that we moved in and I'd 
1 

i 

have -to look at my records to see way day that was, but it 
2 

was, early August I believe • 
3 

I Q 
4 I 

I 
Okay, and when did you call them back? 

The second time? 
5 

A· 
6 

I have no record of thatexcept they 

objected very much to coming back but they considered it to 
1 I 

I , 

be less than 90 days at that time. 
8 I 

· j Q When do you claim •• ah •• say you saw 
9 mov~ment in the wall? 

10 I 

A 
11 

month of September. 
12 

13 
Q 

14 
A 

It became very rapid movement during the 

When did the architect first come out? 

I talked to Mr. Ravenshorst first I 

believe the end of October , I tried to work through Mr. 
1s I 
16 

Plogger first. Mr. Ravenshorst was probably out there the 

firlt week of November. 17 

18 

eve*? 
19 

20 
; 

house, 
21 I 

' 

22 

23 
i 

Q 

A 

things 

Q 

A 

24 he didn't have 
I 
l 

25 
Q 

like 

a --

That pou know of? 
'. 

And you say h~~ did no measuring whatso-

Well, he measured the lenght of the 

this. 

He didn't measure the slope 

As to whether or not it was 

to use at the tiem. 

And you say no one ever did 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 

a 

Q 

A 

Measure what? The height of the walls? 

THe plumb? 

Nothing more than putting your head up ... 

beside the walls to see whats normal··-

1 
Q Do I understand you to say you have no 

pi,tures here today that will show it? 

67 

I A That will show the amount of displacemert 

at all? NO. 

A 

Do you have any pictures here at all? 

No 

Q Y~ou've got pictures here at home but 

di~n't bring them? 

l A I've got some pictures that show how 

we the wall got under conditions of leakage ••• 
' 

Q Why didn't you bring them today? 

A It didn't seem awlful material where 

wa~er had stood on the floor. 

ested? 

q 

., •. 

Q 

A 

Q 

A 

Q 

A 

Q 

Don't you think the jury might be inter 

Possibly 

Why didn't you bring them? 

It just didn't occur to me 

You've got no plans and no drawings? 

No. 

And no specs? 
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.1 
A No, I don't have •••••• 

2 

PIERCE - DIRECT 
3 

4 

5 
Q Col. Pierce, I want to clear up one 

qu'estion and that is about what happened at closing. In 
6 

7 
answer to Mr. Robey' s question you responded'· that you'd seen 

8 
the wall before closing and after being given the deed. Now 

9 
my question is before you agreed to accept the deed did you 

10 · require that he promise ...... 
'~ ...... 

11 

12 

13 

14 

15 

16 Q 

. '~ Mr Robey: Objection, Your HOnor. 

Objection to the question, just ask him 

what happened. 

I 

What happened before the deed was given ·. -~ 

17 to you and what happened after the deed was given'. to you so 

18 far as the water was concerned? I want .to know what rule wa 

19 

20 

21 

22 

23 

24 

25 

made before you accepted the deed? 
' .,. 

·A You acted as my attorney and I insisted 

the written warranty be provided ·for the house.: Mr. Robey, 

beaieveworded the warranty, dicated the way it be:iworded and 

I believe it was typed up, it was signed pri~r to signing th 

deed, wi~h the expressed understanding that it would be de­

livered after the deed was signed. 

Q Did you furnish Mr. Plogger through his 

attorney a copy of the report made by the architect? 
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7 

8 

9 

10 

11 

12 

A Yes sir. 

Q Did you furni~h Mr. Plogger through his 
I 

attorney t·he estimate made by Mr. Coffey for the work, be-
1; 

fore you actually contracted with Mr. Coffey to do it? 

A 

Q 

Yes. 

On any of those occasions, did Mr. 

Plogger come forward and agree to do the work? 

l A There was a interchange of letters in 

wh ch it was indicated that Mr. Plogger stood ready to do 

thl work, if said work - said requirement was fairly explain 

ed to him - something to that effect. 

Q Had you at that time explained to him 

13 the nature of the work? 

14 A Bit by bit, over the preceeding months 

15 as I talked to him on the telephone I believe almost all of 

16 this was discussed with him. And then of course it was ex-

17 

18 

19 

plained in the copy of Mr. Ravenhorst's report that was for­

wJrded to him. 

Q In response to the q~estions that Mr. 

69 

20 RobeY asked you he said you were just trying to get some-

tJing that you didn't want to pay for-- did you have any 
21 

22 

23 

24 

25 

I' 
:J:::t:::b:;m:r~1::0::::1house that you haven't brought to the 

A 

Q 

'•· 

Yes, there's a few that ---

Tell the jury some of the problems you 
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haten't bothered to bring up. 

i 
I 

I -
I 
I ,. 

1 · 

1. 
I 
I 

MR. ROBEY: I object to this Your Honor. 

We're here about a basement, Judge, I 

thought the suit was on the basement 

and I object to this. 

MR. SPENCER: If Your Honor please, I 

would like to comment on that if ·I may. 

Mr. Robey is objecting to my asking a 

question - as I understand the Court's 

ruling - on the grounds that it is not 

relevant and I agree that is not relev-

ant to the damage, but in an effort to 

impeach this witness Mr. Robey suggeste 

that he is trying to get something he 

has not paid for and he is nit-picking 
. 

about it. I would submit the witness 

is entitled to rebut that effort to im-

peach him by showing that he isn't doin 

that at .all - that there are a lot of 

problems that he has not tried to colle t 

for. 

MR. ROBEY: I made reference to that in 

the opening statement as a conclusion 

that the jury would draw after hearing 
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15 

16 

17 

all of this, but I never asked him any­

thing about that at all. I never asked 

71 

him one question about getting somethin~ 

he hadn't paid for. 

MR. SPENCER: I submit he did Your 

Honor. 

COURT: I will sustain the objection. 

I think the question had to do with the 

question of consideration and at this 

point it is not allowed, and I will sus-

tain the objection. 

HENRY R. RAVENHORST 

a ~itness called by and on behalf of the Plaintiff, being 

du~y sworn, testified upon his oath as follows: 

18 RAVENHORST - DIRECT 

19 By Mr. Spencer: 

20 

21 Q Please state your name and adress. 

22 A Henry R. Ravenhorst, and my home addresi 

23 is :202 Johnstone Street, Lexington. 
I 

24 Q 

25 A 

What is your profession? 

I am an architect. 
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1 

2 

3 

4 Le~ington? 

5 

6 

7 arichi tect? 

8 
i 

Q 

A 

Q 

·A 

Q 

A 

How long have you been an architect? 

For over thirty years. 

How long have you been an architect in 

Over thirty years. 

What credentials do you have as an 

I have been practicing in conjunction 

72 

9 wi~h partners for about ten years and I have been in practicE 

10 fo:r myself for possibly twenty years. I was trained as an 

11 e~gineer and an architect and I have been practicing ever 
! 

12 si:nce World War~· II. 

13 

14 

15 

16 

17 

18 

19 

Q 

A 

What organizations do you belong to? 

I belong to the American Institute of 
I 

A~chitects, the Virginia Society of Architects, which is a 

su'.b-division of that, and the Shenandoah Valley Association 

of: Architects. 

Q What degrees do you hold? 

A I have a Bachelor's Degree, graduate 

20 work in engineering and architecture. 

21 Q At the request of Col. Pierce, did you 

22 go to view his home i_n the fall of 1975? 

23 A 

24 Q 

25 A 

That is correct. 

Do you recall when you went? 

According to my records I think it was 

079 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLEtVIRGINIA 24440 



73 

1 about the first week of November, 1975. 

2 Q Did you make an examination for the pur 

3 pose of determining whether or not there were any defects in 

4 the basement of the house? 

5 A That is correct. 

6 Q Would you tell the jury what defects, 

7 if any, you found on that occasion? 

8 A Yes. When I examined the basement the 

9 fr:ont wall, which was dug in the side of a hill - I found 

10 that this wall had quite a noticeable bulge in it. I also 

11 noticed it had a horizontal crack, a separation in the 

12 ma~onry - the cinder block - this ran almost the length of 

13 thre wall. I noticed that the wall was a long wall which 

14 . wa1s dug in at the side of a hill. I found that this wall 

15 had quite a noticeable bulge in it • I also noted that it 

16 had a horizontal crack, a separation in the masonry. I 

17 

18 

19 

20 

21 

22 

noticed that the wall was a long wall, almost seventy feet, 

without any lateral support - a long, continuous wall, and 
I 

th~ crack occurred about three courses down, that would be 

roughly about two feet down from the top of the block, where 

th~ block had separated, and just by aligning this up by eye 

antl just with a straight edge, I could tell it was bulged 

23 more or less in the center of the wall and then tapered out 

24 to a less noticeable bulge at the extremities of the wall. 

25 I ~hink it has been mentioned here before, that the only 

. •. 
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1 support was the two end walls, but there was about a seventy 

2 foot length of wall that was not supported in a transverse 

3 manner in any way. I also noticed that on the side of the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

w~ll where the girder - which ran through the middle of the 
I 

b~ilding approximately, was bearing on the side wall there 
' . 

w~s no additional support, it was bearing just on the side 

waj11 and there was quite a noticeable structural crack in 
I 

t~at wall, which was due to the fact as far as I~could tell, 
. I 

thlat the load was being transmitted to that wall and it 
I 

di!dn' t have enough area to transmit it adequately. I also 

d+ected some cracks over the windows in the basement in 

the masonry work. I detected a considerable amount of darnp-
1 

i 
I 

ne~s and evidence of previous leaks as well as current 
' 

14 le:aks at that time. There was an area of floor that was 

15 very wet and an area where the walls - especially the west 

16 enid of the house - were very damp - and evidence of a lot 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of ~ater standing. I also detected in the bath room in the 
i 

ba:sement the odor emina ting from that - from the bath room -

in~icated there was apparently some malfunction of the plumb 

ink system. About the best I could determine - I did not 
I 

I 
ma~e any exhaustive test because I didn't want to dig up 

I 

an~thing - I felt at that time that there was not a trap 
i 

un~er the .shower and that the odor from the sewage system 
' 

wa~ backing up through the pipe there in the shower area, 
I 

sihce there was no trap there. That was my observation -
j 

'•. 
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1 -- or my estimate. As I say, I did not actually explore tha1 

2 by digging into the ground to find out what was there. I 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

th nk those were the general facts that I observed at that 
I time. I do have a report on this and I could refer to that 

tolsee if I have covered everything, but these are the prin­

ci al items. The front wall had a very noticeable bulge. 

By putting a straight edge up to the wall, although I did 

not take measurements because it is very difficult to take 

acf urate measurements because the wall was bulging, a consid­

erable portion of the wall itself, and it appeared to me to 

belpossibly an inch, or possibly a little bit more and the 

jo,nt itself had opened up in the block. This is the sort 

of .thing that you would expect to find on a long wall, 

especially when the house was built on the side of a hill 

anh there is nothing else there to resist the pressure from 

thk earth piled against it and the water that might run down 
I . 

against it. To me the situation looked as if it should re-

qu~re immediate correction. That was my recommendation. 

Q What did you recommend be done to corre1 t 

the problems? 

l A I recommended on the front wall - well, 

I ecommended all of these - I read my cover note here - I 

rebommended to Col. Pierce that all of these things that I 

hatve mentioned were the items that would normally be the 

25 responsibility of the builder and from my experience, the 
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24 

25 

I 

builder 

I -
I 

76 

would make these corrections. 

A 

MR. ROBEY: Objection would be made to 

that statement and it should be stricker 

because the law in Virginia is that the1e 

isn't any implied warranty. That's a 

matter of law and he's an architect. In 

fact, the law is to the contrary. 

COURT: I believe he is testifying to 

what his understanding was and what was 

said at the time. I would tell the jur: 

that his statements do not indicate wha· 

is in fact the law. 

All right, in my memorandum to Col. 

Pierce then, I made the suggestion of varioud things I felt 

c1uld be done to correct the noticeable flaws, and one was 

tol -- which we have recommended before in other situations -·~ 

orie was that the front wall be reinforced by filling a cer­

tJin number of voids in the blocks with concrete, and puttin1t 

iJ those reinforcement rods so that the stress would be 
I 

I tjansmitted uniformly over more of the wall surface. Then I 

further recommended that some lateral buttress be provided, I . . 
a11d the simplest thing that I felt under the situation there 

Wojuld be to make this of masonry or cinderblock and anchorin~ 
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I 
I 

this in the floor with dowels to effect a buttress so that 1 

thl load being transmitted against.the wall after it had 
r . 

been reinforced with the concrete, that this would help 

kelp the whole wall from tumbling down. I also recommended 

th~t a pilaster if necessary could be built.underneath the 

gibder to give a greater -- so that the load from the girder 

ittelf would be concentrated on a very narrow area of the 
I 

wall, which is the customary procedure. I commented I think 

I about the cracks over the windows - that this was not an 

Unulsual thing to happen . in masonry construction, sometimes 

thts occurs due to some slight settlement, some shrinkage, 

I ana that I would advise him to simply keep on the alert to 

sel that these did not progress to a more serious condition. 

I . -I believe that was the extent of my -- well, on the plumbing 

I bimply pointed out that should be investigated or correctec , 

bef ause the plumbing code very accurately indicates what is 

reQuired, or what is permitted in the installation of plumb­

in~ fixtures, that they be properly vented and properly 

trapped. I simply suggested that he contact the builder and 

see if that were done •. 

Q 

A 

Q 

A 

Q 

work? ..•. 

Do you know who did the work? 

The original work? 

No, the corrective work? 

Yes, Mr. Coffey, W. W. Coffey and Son. 

How long have you known Mr. Coffey and 

084 hr 
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1 A I have known ·Mr. Coffey just about all 

2 or :my life I would say his firm for about a period or 
I 

3 thi!rty years - and I have known Francis Coffey for at least 

4 th~rty years. 
I 

5 

6 

7 

8 

9 

10 

11 

I 
. i 

I 

Q What is his reputation in the busine~s? 

MR. ROBEY: I object to that. I can 

bring a hundred people in here to tell 

you Mr. Plogger's reputation but that 

is not admissible either. Unless you 

permit me to bring in all the people 

78 

12 who have had experience with Mr. Plogge 's 

13 work ---

14 MR. SPENCER: I will withdraw the ques-

15 tion, Your Honor. 

16 

17 Q Mr. Ravenhorst, are you aware of the 

18 
I 

ch~rges that Mr. Coffey made for the work that he did? 
! 

19 I A Generally, yes. 

20 Q What is your understanding of those 

21 charges? 

22 

23 

24 

'< 

on,1 it 
j 

A The charges that I received a call 

would be roughly $3,100 to make these repairs •. 

Q If Mr. Coffey charged about $3,[00 to 

25 doing the basement work you recommended and if he had to 
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1· .·. ,. 

1 come back later to correct the connection of the flow from 
I 
I • 

2 the, drain tile to make it a separate over flow from the out 
I 

3 flo~ from the storm drain, and he charged $225.00 for that, 

i 4 in ~our opinion are those reasonable charges for the work 

5 tha~ Mr. Coffey did? 

6 A Certainly. 

7 Q Are they consistent with the charges 

8 fo~ doing that kind of work in this area? 
• I 

i 

9 A Yes sir. 

10 

11 

12 RAVENHORST - CROSS 

13 By Mr. Robey: 

14 

15 Q Mr. Ravenhorst, you submitted some sort 

16 of.report dated November 14. Would you refer to that report 

17 

18 

19 

pl~ase? 
j 

I 
A All right. 

Q The page that says " the following 

20 cohditions •• " do you see that? 
I 

21 

22 

23 pa:ragraph? 

24 

A 

Q 

A 

Yes. 

Would you read to the jury that first 

Yes sir. " The following conditions 

79 

25 th'.at will probably require correction were noted on my recen 
I 

086 

SHENANDOAH REPORTING SERVICE 

P. 0. BOX 161 
GREENVILLE. VIRGINIA 24440 



1 

2 

3 

4 

5 

6 

7 

8 

in~pection of your residence---

Q Would you stop there just a moment --

yo~ said the following conditions which "probably" would 

require correction - that's a very definite qualification -

yo~ said probably? 

A Yes sir. 

Q Why did you say probably? 

A Well, I have one item in here that I 

was not sure would need correction. 
I 

Bo 

9 

10 Q You didn't single out any one condition -
j 

11 yo* said " the following conditions" and you have all five 
I 

12 of; them listed. "The following conditions will probably 
I 

13 re9uire correction ••• " There was some question in your 

14 mihd, wasn't there? 
I 

15 i A No there was not. 

16 Q Then why did you put probably in there? 

17. A I don't know. The intent here was 

18 simply to indicate that - with the probable exception of 
I 

19 thie cracks over the windows - that everything else would be 
I 

20 co;rrected. 

21 Q But the word probable has a very def-
I 

22 i~ite meaning. 

23 A It does. 

24 Q It means maybe it will and maybe it 

25 w~n't. Isn't that what it means to you? 
i 
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A Virtually, yes. 

Q And when you use it, that's what you 

mea:n? 
I 

I u!sed 

A I used that in a different sense here. 

that to refer to the fact that in the listing of thes 

itelms there may be one item that would not be required. 

Q You made reference to the fact that you 
I 

tolfd Mr. Pierce that the problems that he was complaining 
I 
' 

about, or what you saw out there, would normally -- or would 

be Jthe responsibility of the contractor. Have you since 

leJrned that your advice to him was in error and that the 

su1reme 

you buy 

Court has ruled that there are not any warranties if 

I 
a house just like it sits? 

a position 

knJw? 
I 
I 

Q 

MR. SPENCER: Objection, Your Honor. 

OOURT: I believe this question calls 

for the witness to give a legal opinion 

I believe that was the objection that 

you previously made. I think it is 

calling for him to give instructions 

as to the law in this matter; 

MR. ROBEY: I will withdraw the questio • 

Do you acknowledge that you were not in 

to give that type of advice because you didn't 

'• 
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A No sir. I will say Mr. Robey, that fro 

experience in this area, in dealings with builders and con-
! . 

tractors, it is an accepted principle that the contractors 
I 

anl buildersQwill do ::
0

:0:
0

::~ familiar with the standards 

in,the area I assume you are familiar with the standard ap-
1 proved state contract that the Virginia Association of Real-

toJs has, and so forth? 

A I have seen it. 

Q You have seen it? 

A Yes. 

Q Then I am sure you are familiar with 

thJ fact that it's got two paragraphs in there , the first 

of !which - paragraph 9 - says that" I"( in this case Mr. 

Pierce) has examined the property and he accepts it just 

liJe it is and he doesn't look for anything any more. Do 

yoJ know ---

Q 

MR. SPENCER: If Your Honor please, I 

don't think the purpose of his quest­

ion is - if it has a purpose - is to 

ask him to state an opinion as to the 

legality of the contract. 

COURT: I will allow the question. 

Are you familiar with that? 
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1 A Yes, I am. And I might also if I may 

2 indicate that the contract for the purchaser of official pro 

3 pe~ty , the purchaser is not a technician he is not required 

4 to iknow everything thats right or wrong with the house and 

5 I ~hink that this has been pointed out in many many incident 

6 ce~tainly in the past few years where people have unsuspecte 

7 bo~ght a piece of property where defects were there but they 

s wer,e not visible and not inherited and I think the contract 

9 herre that you mentioned uh. • has special reference to what 
I 

10 yo~'d likly expect a purchaser or buyer to observe, not a 

11 teqhnician. 
i 

12 Q or course, what I'm asking you wanted t 
I 

13 testify to what the custom of agreements are in this area 

14 and this agreement is customary in the area, is it not? 

15 A I think so, yes. 

16 Q And does it fall within your knowledge 

17 th•t this agreement was first reviewed by the atto~neys 

18 before it was signed? 

19 A 

20 

21 

22 

23 

24 Q 

25 no~? 

No, na ••••• 

MR SPENCER: Now objection your Honor, 

there's no evidence to that and it is 

not truly fact and I ask that t~at 

question be struck. 

I was just asking him if he knows or 
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A No, I was not aware of anything that tr 

spired prior to the time that I arrived at the house to look 

at ~t. 

Q Mr. Pierce did not have your architectu 

dra~ings of course what had to be done in order for the con­

tra~t not to be 

A It was not a architectural building and 

this type of work does not require drawings and detailed 
i 

spepifications. THis is repair work and this is what is nor 

mal~y expected that a builder would be able to do so ••• 
I 

Q You put in two walls , supporting walls 

didJ you not? 

A That's correct. 

Q And those walls if in fact they are re 

qui~ed which may or may not be true if in fact they were re 
i 

qui~ed they have to be designed in order to do the job , do 't 

they? 

I A Building a wall is not really, well, th 

gauge of design, the builder can construct the wall , what 
i 

des1ign a architect put into that is very minilmumal if any, 

the wall itself is standard procedure and a builder will und r-

stand how to build a wall. 
I 

Q How much weight will the wall in that 

Mr.: Plogger, er I maen Coffey put in withstand, from an 

en~ineers standpoint, how much would it withstand? Or do you 

know, if you don't know, tell me. 

091. 
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A Well, I can't tell you exactly, I can 

tell you what the strength or the materials would be, about 

742 pounds per inch woulds be the accepted strength, probabl 

qf the cinder block •••• 

Q ·That's the cinder block, I want you to 

tiell me about the wall? 

A Just depends on the masontry used on th 

wall and mortar and so forth, if the cemEMt mortar is put in 
,,:',_ 

properly will have the same strength or greater strength tha 

' ., t~e cinder block. .. 
Q. What length or wall did you recommend? 

A 
..... ·"'!., 

I recommended, weil •••• at~· the time, I 

recommended that we should have 12 feet from back there in 

order to get enough or the -- to carry the full height of th 

w~ll. 

Q 

.A 

How did you arrive at 12 feet? 

Well, at a 45 degree angle you would 

have roughly 8 or 9 feet, that would at a 45 which woul.d .. be 

·~. •. 

--~be:.minimum. If you went a little bit furth~r,·the greater ,·:·~ 
19 

20 

21 

22 

23 

24 

25 

tl;le angle the· greater the resistance to your stress.:::': 

Q How did you go . about recommending 12 .. , ·:: 
f~et? 

A I don't recall that I specificly recom 

mended it but I recommended the 

suggest as being satisfactory. 

and this would be what I 
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Q 

A 

Q 

A 

Did you report it? 

No. 

86 

Well, how did the contractor know ••••• 

Because I talked tp him on the site, w 
discussed it on the site. 

Q 

A 

Q 

A 

Q 

A 

-~pec~.fications. 

Q 

Did you go and supervise the construct 

No, I didn't. 

· Well, did you make any drawings at all? 

No drawings were necessary, we. were ••• 
· .. , 

Did you give any specifications? 

No specifications. I didn't involve 
I 
\ 

. -
Well, what is an architect .for when you 

hire him? What does a man go out and pay money .for an arch-

' 1
1

tect for 1.f he doesn't get a set or drawings so his contrac 

or knows what to do and he doesn't get a set of specifi~~tio s· 

sp that the contractor buys the rigbt k!nd of this and the 

right kind of that and the right kind of the oth~r thing, .wh t · 
are you for? 

A • u We~~were not to architect this house •••• ' ·I 
Q You were not the architects •••• 

' -A The architect designed this house as 
built by the contractors. 

Q 

A 

Were you the architects .for this job? 

I was not the ••••• ,; 
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Q For Mr .• Coffey ••• 

j A Yes, for the work Mr. Coffey did I was 

consulting architect. 
I 
I Q Alright, being the consulting architect 

I a.ssume you were supervising and only desgin, structural, 
I 

andli so forth to make sure he got a fair price. 

A That's right, he wanted to make sure. 

Q Now ~hat did you compute the materials 

should cost. 

A For a similar type of correction that 

we ,have made before and we've done this uh .•• several other 

tiJes un ••• about 5000~00. 
I 

I'm talking about this job, what did I Q 
you compute .•• of course when you arrived ••••• I'm interest d 

I 

in jyou telling Mr. Spencer that the charges for 3,100.00 

werre reasonable. 

A That's right. 

Q I assume that in order to determine it 
I 

waJ reasonable you have to amke a few consultations, what 
I 

diq you determine the materials should cost for this job? 

itidOWn 

seJeral 
! 

A I did not make that determination, brea 

, I base it on pasb experience where we have had 

other houses where this has occurred and the cost, 

average cost for reparing it was 5,000.00. Very similar 

s1Juations. 
I 
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I Q Do I understand you to say you made no 

2 determinations whatsoever on what the amount of materials 
! 

3 sh~uld be? 

4 A Not only the amount of materials but --

5 Q Did you make any determination on how 

6 much cinder block would be required? 

7 A No I did not. 

8 Q Did you make any determination on how 
' I 

9 mudh drain tile would be required? 
I 
I 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

A This is all ---

Q Would you answer my question? 

A No I did not. It is not necessary. 

I Q Did you make any determination of the 
I 

amdunt of anything, material that would be required? 

A No. It was not necessary. 

Q Now, not having done anything on mater-

ia~, I gues$ the only other thing would be labor and time, 
i 
I 

is ~that correct? 

A Yes. 

Q How much time did you determine it 
' 

21 wou1ld take to put the walls in? 
I 

22 A I made no determination. This was not 

23 a p~rt of our responsibility. 

24 Q How much determination did you make as 

25 to how much time it would take to put the drain tile in? 
I 
; 095 . •. 
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A That was not necessary. 

Q Not necessary? 

A Not necessary for me to make that deter-

minlation. 

I Q If you don't know how much drain tile is 

goihg to be put in, I guess you don't know how much it is 
I 

going to cost, do you? And if you don't have specifications 

you don't know how much tile is going in, do you? 

A Yes I do. 

Q How much tile was it? 

A I don't have the figures on it but I 

cou~d tell from the length of that house, the measurements of 

tha~ house, what tile was necessary, the amount of cinder 

block that would be necessary to restore the wall and this 

was well within the estimates of what we have used before on 

oth~r jobs. 

Q How many estimates did you suggest -- as 

consulting architect, how many estimates did you suggest that 

Col. Pierce obtain to get this job done? 

l A After being advised that Mr. Coffey was 

supbosed to do this I did not suggest that he get any addit­

ionb1 estimates. 

Q Is that the custom -- the way you deal -~ 

24 you only get one estimate? 

25 A When dealing with someone that I have 
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1 th~ greatest of confidence in, yes. Repair work is very 
I 

difficult to estimate. You get three contractors to estimat~ 2 

3 it and 

4 Q You would get different prices wouldn't 

5 you? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A You could accept the low one and you 

might end up paying twice as much. I know this from exper-
1 ience. 

Q If you got a contract for the job, to 

gee it done right, one man might give you one price and 

another might eive you another and another give you another 

onl, isn't that right? 

A That '.s right. 

Q And if you had gotten two or three bids 

15 one might have been below this one and one might have been 

16 above it? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

·A That's right but that could have been a 

bid that was from someone that I had no information about or 

nd k~owledge of and I know that Mr. Coffey's records are 

kJ~t accurately, I know he is a man of great honesty and I 

a

fn,ylotnethealtsethis was .the wise thing to do. I wasn't excluding 

I just figured that was best. 

Q Are you saying that Mr. Coffey is the 

only honest, available contractor in Rockbridge County? 

f A 

.. 
No, of course not. 
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4 

Q Then why would it not be wise to avail 

yo~rself of more than one reasonable, honest contractor? 
I 
I 

A Because of the nature of this work and 
i 

the amount involved here, I just didn't think it was -- it 
! 

5 woilild be worth that much additional effort. 

91 

6 Q It's worth an effort to save money, isn t 

7 

8 

9 

it? 
! 

'' ' 
A Yes,, I guess so. 

Q Do you still stick to your statement 

10 th~t it isn't worth the effort if it might save money? 

11 A Well, a small job like this, the amount 
' 

12 
' 1 of difference you would be talking about would be very limit 

13 edi It would involve an awful lot of time and effort on the 
' 

14 part of several people to get other prices involved in this, 
I 

15 to,go over the work, to 
I 
I 

16 I Q It doesn't cost anything to get a· bid, 
I 
I 

17 · do~s it? 

18 A Not from the contractor but it costs 

19 an 1 awful lot of time and effort of the people who are in-

20 voi ved in it. 

21 Q But that would be a benefit to Mr. Pier e 

22 an~ it certainly wouldn't hurt anything, would it? 

23 A 

24 Q 

25 A 

That's right. 

But that was not utilized? 

No, we were lucky to get the one we did 
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But you only asked one 

Well, I don't know how many Mr. Pierce 

How many did you recommend he ask? 

After he had mentioned that Mr. Coffey 

6 was. willing to do the work and had given him a price, I told 

7 hi~ I thought this was a very fair price and he should stick 

8 wit~ it . 
. I 

I 

9 Q In talking about the reasonableness of 
I 

10 the price, did you get from Mr~ Coffey what he was charging 
; 

' 
11 for1 materials? 

~ ,. .- r -

12 A No. I: got no break down from Mr. Coff y 

13 on janything. 

14 I Q No break down on anything? 

15 A No. He would have furnished it to us 

16 if i had required it, but we did not require it. !We 

17 Q Do I understand your explanation of thi 

18 to ibe because $3,100 is a small job? Is that your reason? 

19 
I 

A That is one factor, yes. A contractor 

20 do els not like to be involved in too many small jobs. 

21 Q So $3,100 is a small amount of money? 

22 A Relatively small, but in proportion to 

~ what goes into the cost of a building, it could be a very 
I 

24 appjreciable amount but to correct flaws that could have 

25 cau1sed damage in many, many times that amount, it is a .. 

small a.mount. 
I 
' ()99 
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1 Q Do you have any research notes or doc-

2 'um~ntation that would be of any help other than what you hav 

ju4t told· 
I 3 me? Any pictures? 

4 A No. 

5 Q Any diagrams? 

6 A No. 

7 Q Any records of measurements? 

8 A No. Nothing other than this, the rec-

9 

10 

orruhendations that I made. 
I 

I 

11 Pi$rce here 
! 

Q How much are you being paid by Col. 

93 

12 A I have not rendered a bill to Mr. Piere • 

13 

14 

15 

16 

I have been doing this type of work in several instances 
l 

wh~re contractors have been involved where I have not made a 
I 

charge to either the owner or the contractor. Since Mr. 
I 

Pi~rce was a friend of mine I did not send him a bill. I 
I 

17 haye no bill in for anything at this time, I have received 
I 

18 no; compensation for my services. 

19 Q 

20 A 

21 Q 

22 inl and take your 
I 

23 A 

24 Q 

25 A 

.. 

You are working for free? 

At the moment, yes. 

Can you tell the jury why you would com 

professional time and do this for free? 

Yes, I would be glad to. 

Why? 

We have in this area -- or up to very 

1.00 
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I· 
recently I was the only architect in this area. I have been I 

call·ed upon by builders at various times to make recornrnenda-
j ' 

ti0ns - I have done this without charging them and I felt 
I 

this was very similar to other situations I had and I simply 

filured this was a service to both the owner and the builder 
I 

in
1

hoping that they could resolve their problems amicably~ . I 

Q Would this explanation be a little more 

accurate that you and Col. Pierce are close friends1 
. •, 

A Not really - I would not say intimate 

friends. 

Q Close friends? 

A We are close friends - not social frien s. 

l3 We belong to the same church. He is a member of a neighbor-

14 

15 

16 

ing Institution and I work with faculty members of V.M.I. 
1 

and so ---

Q You made the statement before that you 
' 

17 had done this for free because he was a friend. 

18 

19 

20 

21 

22 

23 

24 

25 

A 

thel plaintiff, 

as !follows: 

Yes, he is a friend of mine. 

HAROLD G. PIERCE 

recalled upon his previous oath, testified 

1.01. 
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1 PIERCE - ReDIRECT 

2 By Mr. Spencer: 

3 

4 Q Col. Pierce, this morning in response 

5 to a question from Mr. Robey, you indicated that you had 

6 tak~n photographs of the basement. Are these the photographs. 

7 A They are. 

8 Q Did you go home and get those at lunch 

9 time? 

10 A I did. 

11 Q When were those photographs taken? 

12 A I can't tell you exactly, but it was 

13 during one of the storms we seem to have so often around here. 

14 I c0uldn't tell you which one it was. 
I 

15 Q Was it before the improvements were made 
I 

16 by Mr. Coffey to the basement? 

17 
I 
I 

18 that. 

19 

20 

21 wall 
! 

22 water 
! 

23 

i 
24 were 

25 

A 

Q 

A 

and across the 

running across 

Q 

taken? 

A 

'·<1: 

I could not say one way or the other on 

What do these photographs actually show? 

This one shows water running down the 

basement floor and this one shows again 

the basement floor. 

But you don't recall exactly when they 

No, and neither one of them are far 

1.02 
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1 enough up the wall to show the crack in question. 
' 

2-. 

3 

4 PIERCE - ReCROSS 

5 By Mr. Robey: 

6 

7 I Q Col. Pierce I thought I understood you 

8 to lsay 
I 

this morning that you had some pictures of the crack? 

10 

11 

9 ' A 

wa~l and I said 

at !the distance at which they were taken. These do not go 

No, I said I had some pictures of the 

I doubted that the crack would show in them 

12 fan enough up the wall to show the crack at all. 

13 Q You said there were cracks all the way 

14 up 'and down. 

15 A That's on another wall. That's on the 

16 we~t wall, if you will read Mr. Ravenhorst's report it says 
I 
1 

17 that. 

18 

19 

I 

I 
Q 

A 

20 Q 

21 of 
1
any cracks? 

I 

22 A 

23 Q 

24 A 

25 Q 

Do you have any pictures of that wall? 

No. 

You didn't bother to take any pictures 

They are not exactly photogenic, no. 

Well, the answer is no? 

Thats what I said, no. 

How much water does this depict? 

1.03 
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14 

15 
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19 

20 

21 

22 

23 

24 

25 
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A I don't know which storm that was but 
I -

it shows on one there, water running down the wall, and then 

on ~he other one it accumulating on the floor of the base­

men~ as it moves across the basement floor toward the drain. 

I s~ppose in neither of those, there would be over a quarter 

or fhree-eights of an inch of water as it moved across the 

flobr. 

I Q ~d on which wall is this? 

A That is the wall that was repaired. 
I, 

Tha!t is the south wall of the house. 

wasl taken 

hisl work? 

Q And you don•t know whether this picture 

before or after Mr. Coffey c_ame out there and did 

A Not for sure, no. 

Q I thought I understood you to say this 

mo,ning that you had taken some pictures of the situation 

befiore Mr. Coffey did his work? 

A I don't recall saying that for sure. I 

said I had taken pictures and I doubted that the crack showe • 

I 

, ... 

MR. SPENCER: We offer these in evidenc 

Your Honor. 

COURT: They will be Exhibits 5 and 6. 

Plaintiff Rests 

1.04 
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1 JURY OUT 

2 

3 

4 

· Motion by Defendant's· counsel to strick the ev,¥. 

den~e of Plaintiff over-ruled by the Court and excepted to 
I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

by DefendantA 

RUTH AGNOR HERRING 

a wltness called by and on beh~lf of the defendant, being 

dult sworn, testified upon her oath as follows: 

15 HERRING - DIRECT 

16 By Mr. Robey: 

17 

18 Q For the record, please state your name. 

19 A Ruth Agnor Herring. 

20 Q And your occupation? 

21 A Real estate broker. 

22 Q And were you so working in 1975? 

23 A Yes sir. 

24 Q Were you the realtor who handled the 

25 transaction between Mr. Flogger and Col. and Mrs. Pierce? 

'•. 1.05 
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1 A Yes I was. 

2 Q Tell the jury when you first came in ~ 
i . 

3 · ·contact with ·these people, what the· circumstances were , ~ 

4 you first showed the house, the method and the manner and 

5 how these people went through that house, just what they did 

6 A Col. Pierce came into my office the 

7 first day or so of January of 1975. Mrs. Pierce was in 

8 Texas, she was not with him. I showed him around some - I 

9 di~ show hi~.·this house. It was late afternoon,. a lot of 

10 snow on the ground and a dark day. I remember wanting to 

11 take a picture - or he did - but the house was too dark to 

12 do that. We used a flashlight, especially to come down the 

13 stairway from the main floor to the basement because there 

14 are no windows in that stairwell itself. I do not remember 

15 the electricity being on at that time. The next time I saw 

16 Col. Pierce was in July. In January - he did not have a 

17 contract with V.M.I. at the time and his wi~e was not with 
I 
I 

18 him either. He could not enter into a contract until of 

19 course he was employed. 

20 Q In July what happened? 

21 A I believe it was July 4th. My office 

22 wa~ closed but I was ~orking and the back door was open and 

23 they came in and he asked me if the house was on the market 

24 anq I told him I wasn't sure. I didn't actually have a list ·, 

25 ing on it at that time. There was a contract through anothe 

:106 
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1 

2 

3 

4 

5 

6 

re~ltor that particular day so we looked around some more. 

They· were camping here and it must. have been July 11 or 12...,,­

e-arly in the morning that Marshall Flogger called me and ~L 

me that the contract I previously mentioned had fallen~throu h 

so I called.the Pierces and got them where they were camping 

and they came in and we of course entered into the contract. 

7 Q All right. I'm talking about going out 

8 to the house and inspecting it. 

9 A Yes, we went out when they first came 

10 in 'on July 4th. 

' 
11 Q Tell us how he went through that house 

12 an4 inspected it. 

13 A Well, I was surprised at the mention of 

14 no ·electricity because I remember finding out that the inter 

15 com in the front bedroom wasn't working. Mrs. Pierce and I 

16 we31e in the room and 

17 Q I am not talking about electricity, I 

18 am talking about how he went through the house. Tell the 

19 j uriy about that. 

20 A In January and in July both, I was 

21 rea;lly impres8ed with the meticulous way that Col. Pierce 

22 looked through the house. He is a very intelligent person 

23 and I would say that 95% of the people who buy houses do 

u no~ look at them in any way at all like Col. Pierce did. 

25 Q How about the basement? 

1.07 
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1 I A Well, he was very particular about the 
I 

2 ··who~e house -- the windows I remember he looked around al 

3 ·the! windows we looked at the crackF-- it was there in 

4 Janrary. 

5 Q In the basement? 

6 A Yeah. He described the heat pump to me 
i 

7 in ~reat detail because I had not seen one. There are doubl 

8 win'dows in the basement from the double garage doors, there 
. ! 

9 is •nother door to the other side. You can get light thru 
i 

10 the' study that he mentioned and thru the bath room and util-

11 it~ room. There is enough to see. Now, if you want to be 
I 

I 

12 ins1pecting minutely - yes, you do use a flashlight. 

13 
I Q Can you tell me whether or not he used 
j 

14 a f:lashlight? 

15 A In January, yes. I do not remember tha 
I 

16 we !did in July because I thought the electricity was on. I 

17 I 
re~ember because of the intercom. 

18 Q You said that he saw the crack and you 
: 
' the crack, what did you all say ab6ut it? What did saw you 
i 

19 

i about it? say 20 

21 A Well, it was there and I told him that 

. 22 th~ house had been in existence for some time - of course 

23 by.the time of the closing it was almost two years. There 

24 wa~ water in the basement in July, but the word warranty 
' 
I 

25 was never mentioned and the crack didn't seem to be a .real 
I 

1.08 
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I 

problem, the water was the problem. 
; 

I" -· 

Q And the word 
I 

warranty was never mention 

eu?I. -,70.., 

A No sir, not in my presence at all. 

.Q He has made some indication here that 

yo~ indicated to him that there would be a warranty even tho gh 

thi~ contract said there wasn't one. 

A I don't remember that at all, Mr. Robey I 

. i 

A wlarranty for a house in our area is fairly new for real 

est~te and three and a half years ago I do not think any one 

11 in !this area gave them. To my knowledge right now there is 

12 onl~ one contractor that does and that is Nationwide Homes, 

13 who! I happen to represent. 

14 

15 

16 

17 

18 

19 

20 

21 

. 22 

23 

24 

25 

Q And he never asked for one from you? 

A I do not remember if he did and I do 

not, ev er remember the word ever being used because that is 
I 

I 

a pretty important consideration to give in a contract. 
I 

i 
I 

Q There was no warranty mentioned in the 

wri~ten contrac~ at all? 

A No sir. And if it was such a problem 

I dp not know why there was no stipulation in the contract 

about the water being fixed or the· crack being fixed, or 
i 

som~thing like that, if it was a problem with him. The con-
1 

tra~t is silent on all of those things. 
I 

i 
1 Q Are you telling the jury that he saw 

... 
1.09 
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I 
I 

1 so~e water in this basement before he signed this contract? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes sir and it was damp enough that the 
-=-

wa~er was· coming up the cinder block. Now I have not bee~~ 

thJre since the last time I was there with him which was be-

fole we signed the contract, and I don't know what it looks 

li~e now, but I remember that there was enough dampness that 
I 

it ~as coming up the wall, particularly the wall where the 

cr~ck was. 
I 

! Q What was the size of that crack? 

A It was not enough to disturb me and I 

sed a lot of basements with a lot of bad things. It was a 

miJor - it was a minute crack. 
I 

Q What if anything did he say to you abou 

thils water he saw in the basement? 

A All I can remember is I called Marshall 

about the water and the Acme Waterproofing name was given 
I 

and they were going to be called to fix it. Thats all I 
; 

' 

remember. 
I 

Q I am not talking about who you called. 

I Jm talking about what, if anything, he said to you. 
I 

A If it had been a major problem we would 

have put it in the contract. That's what you do when you 

wr~te up contracts, you stipulate anything you want to be 

fix1 

.. ed, 1 ft dd d t or e or a e , e c. 
I 

Q 

__ I_ 

Did he ever furnish you with a list 

i_:lO 
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1 of ~hat he wanted fixed? 

2 A I have a list.here of these items and 

3 at-t~ched to it is the name of the waterproofing company. 
·;~ 

4 Q Did he furnish you with a list of thing 
I 

5 he wa.nted fixed that in any way included the crack in the 

6 wal~ or the water in the basement? 

7 A · He mentions a few spots - family room 

s car~et - water in basement - screening for patio doors not 
I 9 there - intercom was not working in one room - the basement 

10 fam~ly room door didn't close - they nave the name of where 

11 the screens for the patio doors were supposed to be. 

12 Q Did he ever ask you for any sort of 

13 warranty? . I 
14 ! A No sir, I don't remember it being men-

15 tioped in any way, shape or form, not even any conversation 

16 aboµt a warranty. 

17 Q One last question. You said he was 

18 met!iculous in his inspection of the house. What do you mean 

19 by ithat? 

20 A He was very careful to look at every 
. I 

21 thi!ng in the house. As I said, I remember him looking aroun 
I 

22 the: windows, at the tile, the quality of the work that was 

23 dode in any tile work, the kitchen cabinets - did they work 

24 what type they were, the windows, what were they. A lot of 

25 pe~ple can go through a house and spend an hour and buy it, 

1.1-1. 
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1 but in January we spent - and there was no heat in the house 
I ~ 

2 in 3anuary I well remember - we were there probably a good ,,_ 

:r pari of an . hour and when they were back in July we spent .=r, 
I 

4 quite a lot of time in the house. 
! 

5 

6 
'. 

7 I HERRING - CROSS 
I 

8 By Mr. Spencer: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

. 22 

23 

24 

25 

Q Mrs. Herring, the crack that you are 

tal*ing about, that's on the short wall? 

I A No, I'm talking about the·seventy some 
I 

foot long wall. 

Q Where on that wall? 

A Right near the meter box. 

Q A crack coming down --

I 
A No, I remember a horizontal crack, I 

donit remember anything vertical. 

Q How long was the c~ack? 

A I never measured it. I never thought 

aboJ.t it because it wasn't an issue. It wasn't anything 
I 

that concerned him enough I think, or he would have measured I . 
it or would have asked me to measure it because I had a tape 

J 

witl11 me. 

I Q 

'•; 

You said that was about the middle of 
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24 

25 
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th~jt seventy foob wall? 

- A Right. 

Q . There aren't any windows in that seve.~ 

foor· wall arAe there? 

No, they are in the garage doors, the 

double garage doors. But the water wasn't coming thru there. 

I Q The windows that we are referring to ar 

alsb at the end of the basement? 
I 

A That's right. 

Q So there isn't any light right at that 

poiht? 

I A Well, opposite this area would be anoth r 

doo~ to 
I 

the outside and the bath room, the study and the 

laundry room and when you open the doors you get light thru 
I 

there. You don't need a flashlight except if you want· to 

inspect minutely. 

I Q At that time could you tell that the 
i 

wall was bulging in? 
I 
j A No. I did not sight down the wall 

beckuse it didn't look ~- when you look at something you can I 

tell. You know Mr. Spencer when you do this a lot you see 

the~e things. You can walk in a house and instantly see if 

thejwalls wave but it didn't impress me as being that way an 

I niver thou~t abouty::~::::a:::nt~:~ he had mentioned to 
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1 

2 

3 

4 

i yo4 - I assume after the contract was signed, but before 

clQsing, some problems he had with·the house, is that 

c0~rect? 
I 

A No sir. We were out there and looked 

5 before he signed the contract. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Q Did he ever give to you a list of any 
' 

objections he had to the house, after the contract was sign-
i 

ed'but before closing? 

A I don't really remember. He did not 

hi~self give me any list. These things were things that 
I 
I , r 

I was writing as we walked around the house. It was evi-

dent the screens were not there on the patio doors and 
; 

i 

.th~ intercom didn't work. 

Q You say he agreed to get this outfit 

out of Roanoke to fix the basement before the contract was 
I 

I 
signed? 

I 
I 
i 

A No, I am not sure when that was made. 

I called Marshall Plogger to ask him about fixing the water-

Q 

A 

The water problem in the basement? 

Yes - but I do not know when the Acme 

Waterproofing Company was contacted or anything like that. 

Bu~ my point is, if there had been a major problem in this, 

Col. Pierce is .a very intelligent, very meticulous person 
i 
I 

24 and it would have been so stated in the contract. Every 

25 i person purchasing a house sees to it that everything is in 
:11-4 

th~ contraot. 
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Q But these things were mentioned? 

A No. It was not a problem with them MIF: 

Spencer or I would have put it in the contract, because I''?'"~ 

do;represent the owner of the house. 
Q I am trying to direct your attention to 

wh4t happened after the contract was signed. 

A I was not there. I'm sorry, I did not 

ha~e time to look thru all of my records but I was away at 

closing and I was away a day or two before that and I do 
I 

10 no~ know what happened. I did not know of any of this until 

11 some time later and I was very surprised. 

12 Q Did Col. Pierce contact you after the 

13 corttract had been signed and advise you of any problems he--

14 A I told you, I don't remember that he 

15 did. I was away though. If something came up right toward 

16 th~ end of that ten day period I wasn't here 

17 Q Well, didn't you---

18 A ---and I don't remember that he did. 

19 Q Didn't you report back to Col. Pierce 

20 th~t Mr. Plogger was going to take care of the water in the 
I 

21 basement? 

22 A Sure but that was done the day the 

23 contract was signed or immediately thereafter, and then I 

24 wa~ away and I do not know if we were contacted or anything 

25 lilte that • 
I 
I 

'• 1.1_5 
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1 Q You said after the contract was signed 

2 Col.' Pierce mentioned these problems and you. checked with ~ 

3 Mr.1 Plogger and 
I 

4 A No sir. 

5 ---and·Mr. Plogger said he would take 
··~ 

6 care of it, is that correct? 

7 A The water was there when we went ---

8 Q I am not asking you about the water, I 
. ; 

9 A Let me finish. And Marshall Plogger 

10 came to the office and we signed the contract. If it had 

11 

12 

13 

14 

15 

16 

17 

18 

19 

be~n a major problem with Col. Pierce it would have been 
I 

put into the contract, but it was not a problem. 

Q Well, it was problem enough that you 

we~t to Mr. Plogger and he agreed to fix it, isn't that 

right. 

A Yes, but Col. Pierce was not that upse 
I 

about it or he would have so stipulated that it be put in 
i 

th~ contract. 

Q Well, didn't Mr. Plogger assure him 

20 that he would fix that·problem? 

21 

. 22 

23 

24 

25 

A I suppose he did, but I told you I wen 

aw~y, I do not know 

Q Didn't you tell Col. Pierce that Mr. 

Plpgger said he was going to fix it? 

A I got the information from Mr. Plogger 

1.16 
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oveir the telephone and---
I 
I . -

Q In other words, you did go back to Co]... 
I 
I 

P-1e!rce and say those ·things would.. be . taken care or, Mr. 

Plo~ger said he would take care or them? 
; 

I 
I 
I 

I 

A All right, all or us talked together, 

we !talked on the phone, yes, but if it had been a major prob 

lem we would have put it in the contract Mr. Spencer. I 

represent the owner or the house but I also represent the 

purfhasers, and it is my obligation to take care of both. 
I 

Q You don't deny that Mr. Plogger author-

ize~ you to tell Col. Pierce that he would take care or thos 
I 

problems, isn't that true? 

A 

Q 

A 

know if they talked 
I 

I do not 

Isn't it 

MR. ROBEY: Let her explain herself 

without interruption please. 

MR. SPENCER: She is volunteering inror 

mation that I am not asking and I don't 

think I have got to accept as my evi-

dence an answer that is not responsive 

to the question I asked. 

But Mr. Spencer, I went away, I do not 

1-1-7 
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3 

4 

5 

'. 

I 

A 

COURT: Just a minute. I am going to 

let the witness finish her answer to c=­

the last question. 

I do not know if there was any conver-

6 sat~on between the two after I left. The water was in the 

7 basement when we looked at the house, it was there when we 

s si~ed the contract, it was not a major problem or it would 
i 

9 have been put in the contract. 
I 

. 10 

11 

12 DAVID LAWHEAD 

13 a ~itness called by and on behalf of the defendant, being 
! 

14 dul1y sworn, testified upon his oath as follows: 

15 

16 LAWHEAD - DIRECT 

17 ' By !Mr• Rp~ey: 

18 Q State your name please. 

19 A David Lawhead. 

20 Q And your occupation? 

21 A Building contractor and retail building 

22 suPiply owner. 

Q 23 How long have you been engaged in or 

24 associated with a business of that kind? 
I 

' 

25 A About fourteen years. 

1.i8 
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1 Q At my request did you examine and deter 
I • 

2 mine· 
! 

and as you have heard from the testimony here, the=-
I 

3 wetrk that was done on the Pierce house that was sold to Mr,:1: 
I 

4 and· Mrs. Pierce by Mr. Plogger?· 

5 

6 
1 

I 

A Yes. 

Q And you determined the work that Mr. 

7 Correy did on that house? 

8 

9 

. 10 

11 

i 
I 

I 
. ! 

I 

A I observed the family room. 

Q Have you heard the testimony here today 
i 

in regard to what was done? 
I 

112 

12 MR. SPENCER: Now wait a minute, when - -

13 

14 Q When did you examine the Pierce home 

15 approximately? 

16 

17 

18 

19 

20 

21 

A I really don't know Mr. Robey. I went 

wit:h you and Mr. Spencer and Mr. Plogger and I don't know th 

date. 

Q Just approximately how long ago was it? 

A It was recently. 

Q In regard to the wall in the basement 

· 22 wh~ch runs the whole length of the house did you look at 
I 

23 and examine that wall? 
I 

24 A 

25 Q 

Yes sir. 

If you assume that wall was constructed 

1-19 
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1 an~ then a small hair line crack came in it right after and 

2 · th~n· remained there for nineteen months do you have an opi~ 
I 

3 ion as to whether or not that wall would move and adjust 

4 further than it had adjusted at the end of nineteen months? 
~ 

5 

6 

7 

8 

9 

. 10 

11 

MR. SPENCER: No w I object to that ques 

tion Your Honor. I don't think that is 

a complete hypothetical, first of all. 

Second, I think he should ask the wit­

ness all of the facts about that wall 

that are in evidence, including the 

113 

12 fact there was a lack of support and th re 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
I 

23 

24 

25 

. •. 

was no reinforcement. 

MR. ROBEY: I agree if we were talking 

about a hypothetical wall, or a wall 

that he had not seen. What I am asking 

him about now is a wall that he has see 

and observed its condition and I am ask 

ing him is whether or not in his opinio 

if the wall stays there nineteen months 

is that pretty much proof it is going t 

stay there? If anything is going to go 

wrong, is it going to go wrong in nine­

teen months? I am not talking about th 

wall in my house - if I did I would hav 
:120 
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2 

3 

4 

5 

6 

7 

8 

9 Q 

.. ....... : ~·. ,. 

11~ 

to describe the wall in detail. I'm 

talking about the wall he saw, so that" 

includes all of the necessary facts ·~ 
him to base his opinion on. 

COURT: I will sustain the objection. 

MR. ROBEY: We take exception to the 

Court's ruling. 

Mr. Lawhead, do you have an opinion 

. 10 abqut this wall that you observed as to whether or not it 
I 

11 would move if it had not moved in nineteen months. 
I 
I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. SPENCER: Again I object Your Honor 

The witness has testified he only had a 

opportunity to observe this wall some t 

in the recent past. That was after the 

wall was repaired and changed substan­

tially and he cannot testify about what 

would have happened some year or a year 

and a half before he saw it. 

MR. ROBEY: He saw the wall Judge, it 

is the same wall that was there earlier 

and the same wall that was there ninete n 

months later and if he can't express an 

opinion on it I don't see how anybody e se 

1.21. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

-1 

i 
I 
I 

I Q 

could.' ··rhey brought their experts in 

here and they expressed an opinion on= 

the wall. 

COURT: The court will sustain Mr. Spen 

cer's objection. 

MR. ROBEY: We take exception to the 

Court's ruling. 

Mr. Lawhead, did you make an inspection 

· 10 of ithe entire premises and come up with some solutions to th 

11 pr~blems that Mr. Pierce has complained of? If so, what 

12 

13 

14 

I 

solutions did you come up with? In regard to the problem of 

the cracked wall or of water leaking into the basement? 
! 

A Well, Mr. Robey, I observed that the 

15 crack was still in the wall. I t appears to be about an 
I 

16 

17 

18 

19 

20 

21 

22 

eighth of an inch crack, it does not run continuously<. along 
I 

th~ front of the house but I observed this in the basement. 

Yo~ get into a touchy area when you do this, because it's ju 

like-talking to a doctor - every doctor has a d1fferent op in 
I ion - what I said was that the third step may have been 
i 

necessary but it could have been delayed until a later date 
I to'! see if that wall was going to move. The necessary action 

115 

t 

23 was taken on the outside in backhoeing the dirt and in roddi g 
1. 

I 
24 

25 

th~ concrete. Probably the best action was what Col. Pierce 

did himself with the transit, taking the slope away from the 

.. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

. 10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

" .. ' -

house. 
- I -

The third step may have been necessary but it may no 

have bel!n necessary. 
I . 

Two frame walls.were taken out and two 

bl.qck walls were installed. 

I Q You made the statement that the best 

ac~ion was done with the transit that Mr. Pierce did himself 
I 

Whtt did you mean by that? 

hil house, 

A Well, the grade as Mr. Pierce described 

of j surface 

slopes away from the road and he does get a lot 

water there, and surface water is a problem. The 
1· 

coming right to the foundation and he has a water was now 
! 

sl~pe 
I 

around the house about ten or fifteen· feet out into 

the yard. It appeared 

sake way. 

to me he changed the side wall the 

I Q It has been testified to here that not 

onl course 

cohrses of 
I 

of action was taken , but that three or fouP 

action were taken. One was the wall, another was 

th~ steel rods, one was changing the pipe at the bottom, 
I 

another was changing the slope of the land' and putting the 

swlle in. 

I 
Which of those four is the cheapest? 

A Mr. Robey, that's hard for me to say 

wh~ch is the cheapest because I figure a job different from 
I 

Mr/· Coffey or any other contractor •. 

I Q Why do you figure it different? 

A Well, at best - and it's like playing 

rJulette 
I 
I 
I 

when you remodel an old house or tear down an 

. •· 
~1.2·3 
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1 existing new construction, it's entirely different. This 

2 was ·an existing house and the problem you couldn't see from 
-= 

3 the surface. The problem to me was on the outside and I'~ 

4 not sure but that he doesn't still have water, from my obser 
I 

5 vat:ion. It appeared dry to me when we were there but it 

6 app1eared to me he may still have water in the basement, I 

7 don't know. I would say .that my solution would be to back­

s hoe the front yard up first and replace the drain tile, if 

9 it ~as as it was said this morning - that whatever solution 

10 was put in there went into the pipe and the pipe was full of 

11 thi$ solution and the water couldn't drain. 

12 Q What does changing the slope of the lan 

13 involve in labor and materials? 

14 A I have no way of knowing. I don't have 

~ a b~ckhoe, I contract that out just like Mr. Coffey did~ A 

16 backhoe is about $18 an hour and I would assume it would take 

17 a good day to do that front yard, not counting the front of 

18 the stoop. 

19 Q Well, would it cost $3,200? 

20 A I don't know, I can't answer that. It 

21 could cost that much, it could cost less and it could cost 

22 mor~, it depends on the contractor and I'm not one to second 

23 guess Mr. Ooffey,; I don't know honestly. The whole thing -

24 _I tbink that one step could have been averted - it might 

25 have been necessary later - and that's those two abutment 

.. 1.24 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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I 
walls 

I 
in the basement. 

I -
I 

Q You·say you think one step could have-= 

~~n ··~ 
I A Possibly. It might have been needed 

latjer but I say the first two steps should have remedied 
I 

thJ,t problem, along with what the Colonel done for himself 
! 

witlh the transit in the front yard. 

Q Tell the jury about those steel rods 
I, 

tha~t were put in there, how they are supposed to be put in 

and\ whether or not specifications are important along those 

links. 

A I don't know what method they used. I 
I 

I assume they !nserted the steel rods from the outside of the 
! 

house by removing brick and pushing the rods thru the block 
I 

web~ to the foot. 
I, 

I take the 

thelway 

Q Let me stop you at that point. You 

steel rods and put them down thru the block, all 

down to the foot - is that enough? 

A If they are not doweled into the floor 

whidh I don't know whether they were or not - they had to 
I 

remove blocks at the base of that foundation to do this and 

dri~l and push the rod~ into it. If that was not done con-
1 

cre~e would have done as much as the rods. These rods are 

not Ivery expensive but if they are not inserted into the 

.footler they do nothing about the pressure pushing in, they 

1.25 
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1 arei just laying in there with the block and if the block 

2 goe1s the rods go·right with it. 
I 

Q 
i 

4 are necessary? for; doing that 
I 

A 

I qon't think 6 specifications are necessary for a job of that 
' 

7 kitjd but it depends on how it was done at the base as to 

s wh_~ther this man has got his money's worth or not right now. 

9 

10 

11 

12 

13 

If ;the footer was not 

are not doing him one 
I 

it. What Mr. Coffey 

intervals of four to 

co~crete in the wall 

doweled then the rods in them blocks 

10ta of good - the concrete is holding 

testified and Mr. Ravenhorst, they took 

five foot and put a rod in and poured 

to .reinfo1"ce it. He did state that 

14 they doweled the floor for the two abutment walls. The 

15 im~ortance of that structure is the dowel in the concrete 

16 an4 I don't know whether he did that on the outside or not. 
I 

17 It's not my house - but it's a rough job to do. If it was 
I 

18 
I done I don't think he made any money at $3,000.00. If it 
I 

19 wasn't done then the job of putting the steel in doesn't 

20 am9unt to a hill of beans. 

21 

22 

Q 

A 

Why? 

There is nothing there. You could pour 

23 co~crete and hold the wall, you got the weight of the house 

24 setting on the wall.· 

25 

126 
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1 LAWHEAD - CROSS 

2 By.Mr. Spencer: 

3 

The cost of adding the steel rods 11~~ 4 Q 

5 

6 

7 

8 

9 

10 

11 

12 

you indicated they did, putting the rods down and then pour­

ing concrete in - the only difference in the cost we are 

talking about is just sticking the steel rod down in there? 

A Well to install the steel rod properly 

you need a compressor and a jack hammer to drill that footin 

and there would be more labor involved - an eight foot steel 

rod is approximately $2.00. 

Q And you just stick it down in the hole, 

13 is that right? 

14 A That's right. 

15 Q Would it not add some stability to this 

16 overall surface of the wall? For instance, if the wall did 

17 try to buckle in any part of the area, and you had, every 

18 four or five feet, concrete with a rod through it, would it 

19 not tend to support the whole wall? 

20 A Well, the type rod -- it is pretty much 

21 accepted in the industry -- and it was probably a half inch 

22 rod and it has very little strength in that position. It 

23 has a tendency just to bend. 

24 

25 
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1 MARSHALL E. PLOGGER 

2 a witness called ·by the defense, being duly sworn, testified 

a upon his oath as follows: 

4 

5 PLOGGER - DIRECT 

6 By Mr. Robey: 

7 

8. Q 

name. 
I 

9 
I 

10 A 

11 Q 

12 A 

13 Q 

14 
! 

house that we 

15 A 

16 Q 

17 installed? 

A 

Q 

21 A 

are 

L 

For the record Mr. Plogger, state your 

Marshall Edward Plogger. 

And your occupation? 

I am a contractor. 

When did you start construction of this 

talking about here? 

November of '73. 

When was this basement wall in question 

The day that we filled it in, which was 

22 early December, the crack was in the wall. 

23 Q Did the wall move any? 

24 A It did not move. We had braces in it 
I 

25 and Ji t cracked like all walls do. 

'·•· 

1.28 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

i -· thei .· 

I 

I 

dirt 

Q 

up against 

A 

Q 

122 

It cracked I guess when you back-filled 

it? 

Yes. 

How long did that house sit there 

beflore you ended up selling it to Col. Pierce? 
i 
! 

A That house set there nineteen months 
i 

pr~or to signing the lease. 
I 

I 

compared 
I 

there was 

i 

to 

Q 

A 

Q 

A 

Q 

how 

A 

Q 

A 

Q 

A 

Q 

it 

Did you examine the wall in July of 197 ? 

Yes sir. 

When you sold him the house? 

Yes sir. 

What was the condition of the wall as 

was the day you put it in? 

The crack was the same. 

Was there any movement of the wall? 

No sir. 

Any movement at all? 

No sir. 

Did he make any complaint to you that 

any movement of the wall? 

A No sir. 

Q What if anything did he complain to you 

23 about? 
I 

24 A The first complaint I ever got from him 

25 wa~ in November when he had some trouble with the electrical 

'·•· 
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1 sys~em and I sent out an electrician who done the work on it 
I - -

2 andj ·it cost me $112. 00 for work on the furnace. _ Later on -= 

a in becembe~ I got a call from -him or a let.ter, I done forg~ 
4 whi~h now, that he wanted something else done. And I said -

5 

6 

7 

8 

9 

10 

11 

hey - I have done this work as a favor to you but what's 

going on and he said the house was guaranteed for a year. 

a
l yaerakredfworhe

1

rediddnid'htekngoewt that the house was guaranteed for 

nothing about that, it's nothing in 
I 

writing and I never told him it was guaranteed for no year. 
I 

Theh I got the letter from the architect - $-,800.00 and I 

was out to the subdivision and I saw Mr. Pierce and I stoppe~ 

12 and talked to him. I said - Mr. Pierce what's going on and 

13 he said the basement had a crack and I said - well, the crac1 

14 was there when you bought it, you knew it was there and he 

15 

16 

sai~ - yes I did. I said - you better not have no contractcr 
I 

come in here and do any work because I have no intention of 
I 

17 paying that kind of money to have that work done. 

18 

. 19 

20 

Q 

A 

Q 

Did you go in and look at the crack? 

He didn't ask me in to look • 

After the, house was sold to him did you 

21 lool at the crack at all? 

22 A Yes sir I did. 

23 Q When did you look at it? 

24 A I was in it in November when I first 

25 got the complaint about the back. 

'•- :130 
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1 Q Did you look at the wall then? 

2 A The crack was ·the very same. 

- I Q Had it moved? ;~ I 
i 

3 

4 A No sir. 

5 Q None at all? 

6 A No sir. The crack is still there today. 

7 I w~s out there a month ago and the crack is in the same 

8 pl_ape, right at the meter base and it's still cracked. 

9 Q Is there any difference in the crack 

10 today than what it was when you sold it to him? 

11 A No sir. 

12 Q And what it was when you built it? 

13 A It's the very same crack, it's about 

14 an eighth of an inch. Just like the architect said, it was 

15 an eighth of an inch when he inspected it and it's an eighth 

16 of an inch today. It can be inspected again if they will 

17 let,you in. 

18 

19 it?' 

20 

21 theJ!'e, 

22 

23 crack 

24 

Q 

A 

the same 

Q 

create any 

A 

It could be looked at right now, couldn't 

Yes, if they want to go look at it, its' 

crack. 

From a structural standpoint, does the 

problem? 

It does not create any problem. If he 

25 wou+d have let me, I would have gone in and put a few "L" 

1.31. 
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3 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

•• 18 

. 19 

20 

21 

22 

23 

24 

25 

• 

wal~s which would have not hurt anything and would have 

corrected the whole problem. I know of walls in 

Cotinty ··that had· "L's" put in· - the walls .has been cracked 

and: they are still there today. 

What would that cost? 

A $200 or $300.00, just masonry and the 

pribe of block. 

Q Did you ever warrant or guarantee any-

thipg to him at all until you got to closing down there at 

Mr. Spencer's office? 

A No sir. The only extra thing I signed 

was that the house would not leak under normal weather con-

dit~ons which it never did do. It leaked just before he 

sighed the contract and Mrs. Herring called me and I said I 

would check into it and have it fixed. I talked to B. B. 

Aye~, which is a contractor and he told me he would charge 
I 

me :$250 to dig up the foundation and see what the trouble 

was1. The day of closing I told Mr. Pierce this was availabl 
' 

or Sealtight was available for $300 or $350 and I would do 

either of the two that he wanted. 

Q Let me stop you there now. You say you 

warranted to him in regard to leaks during normal weather. 

Why did you limit it to normal weather. 

A Because it had never~leaked before unti 

we pad that heavy rain prior to him buying it, in nineteen 

months. :132 
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1 

2 

Q 

A 

126 

In nineteen months you had no ---

No water whatsoever in that basement,~ 

3 tmt:i-1 prior to him buying it when we had the heavy rain. --~ 

4 

5 

6 

7 

' I 

Q That's the water they are talking abou 
i 

when Ruth Ann took him out there and he saw it? 

A Yes sir. 

Q After promising to take care of the 

8 sit:uation from the standpoint of normal weather conditions, 

9 you. say you went to him and offered him several e..lternatives 
i 

10 A Two, yes sir. 

11 Q Did you give him his choice? 

12 A I give him his choice and he accepted 

13 the, Sealtight. He said he was very familiar with it and tha 

14 wo'lijld be satisfactory. 

15 Q Didn't he accept that as 

16 A He accepted the contract in his name 

17 whi\ch I thought that released me of it ~ of the responsibil-
I 

18 ity'. It should have released me of responsibility. Why 

19 wou!ld he sign a contract unless it meant releasing me of the 

20 responsibility. 
I 

21 
! 

Q What two alternatives did you offer the 

22 

23 A I offered to have a contractor come in 

24 andl dig the foundation up and see what the leaking problem 

25 was:, which was $250 and I told Mr. Pierce that. 

1_33 
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1 Q For $250 you could have dug it up and 

2 saw' what the problem was? . 

3 A And straighten it out. 

4 Q Who did you get that price from? 

5 A B. B. Ayers. He's the man that dug the 

6 

7 

8 

fouhdation to start with, and Sealtight said they would do i1 

I drn•t remember what that figure was -- $350 or whatever is 

on that contract and I told Mr. Pierce that. 

9 Q Are you talking about digging it up 

10 like they went and dug it up? 

11 

12 

13 

14 

A 

Q 

A 

Q 

At the two corners. 

And that was $250? 

$250.00 is exactly what he told me. 

What did Col. Pierce say to that? 

15 A He said he was very familiar with the 

16 Sea~tight and he would accept that contract. 

17 Q What was the intentions of you all be-

18 tween you paid that $350 for the leaking? 

' 19 A I thought my responsibilities were 

20 through. 

21 What did he say about your responsibil-

!tiles 

nev r 

22 

23 

24 

25 

being through? 

A He never said one way or another. 

followed through on his responsibility. 

Q How is that? 

1.34 
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1 A He signed a contract with me saying he 

2 was· ·going to pay .Sealtight to do it three times and he didn'1 

3 clo it. Now is that my fault that he didn't follow through~ 

4 When I didn't know nothing about it how can I go up and 

5 say - hey, you know, it's two more times yet. He didn't 

6 follow through. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

Q Did he ever make any complaint to you 

that they had ---

A He has never called me saying that Seal-

tignt had been once or twice or three times. I knew they 

werb one time because I was there the day they did it. 

Q Did he ever come to you .and say they 

didn't get the job done? That he didn't like them, or ---

no Lr. 
A He never said anything to me about it, 

Q Did he ever ask you to try to get them 

17 back down there? 

18 A No sir. 

19 Q Have you inspected what they went in 

20 

21 

22 

there and did - those walls running through there? What if 
I 

anything extra did they add and get the benefit out of by 

doihg all of that? 

23 A They got two cinder block walls that 

24 they didn't need at all. I've seen cracks like that many 
·1 

25 times and all it takes is about a three foor "L" which will 

1_35 
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1 stopl- any movement - if there was any movement to start with. 

2 

3 

4 

· J. . Q What was the effect of those walls in -.; 

the basement? Did it subdivide the basement to make rooms_~· 

or hat? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

. 19 

20 

A It's two walls now that subdivided --

I had a wall in between the garage and the laundry room, a 

parJition wall and why they took that down I have no idea. 

Now Mr. Ravenhorst - he may be a respectable man and he said 

take it down. Well, all you got to do is run another wall 

if Jnother wall was necessary. That thing was bolted to 

the floor, and I know because I helped to put it in there. 

And they run another wall between the laundry room and the 

worl shop and what that wall was for, I don't know. And 

abolt the trap. The trap I agree was my responsibility. 

I Q And how much was that? 
' 

A I sent a plumber out to do the trap 

work which was $125.00, his price to me. However, Col. 

Pieice would not let my contractor do the work. 

Q 

A 

He refused to let you do the work? 

He refused to let my plumber do the 

21 work? 

22 Q \\!hat explanation did he give to you 

23 for refusing to let you fix what he now claims you should 

24 have fixed? 

25 A He wanted secure that the method he was 

136 
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1 going to use was going to do it, which was approved by the 
• J,.. 

2 county inspector,· that this would take care of it. 

3 Q Mr. Plogger, can you tell the jury 

4 whether or not, prior to backfilling that wall, and prior to 

5 putting in the drain pipe and after putting in the drain 

6 pipe, that property was inspected by anybody? 

7 A This house was inspected three .times by 

8 the county inspector and approved by the county inspector 

9 before anything was done, waterproofing, drain tile and all 

10 si tl:lations. 

11 Q Who would get the building inspector 

12 there to approve this type of stuff? 

13 A You couldn't even sell the house until 

14 it had been approved. VEPCO wouldn't even put the current 

15 in \lntil it had been approved by the county inspector. 
I 

16 Q What standards does the county 

17 go by in approving construction? 

130 

18 

' 19 

A 

Q 

He has to give you a sticker before eac 

What does he use for a standard of con-

20 sti:'uction? 

21 A 

22 restrictions are. 

23 Q 

He has a method to go by, whatever the 

Is there anything else you want to tell 

24 th~ jury about this law suit against you and what happened? 

25 A The only thing I would like to say is 

1.37 
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1 the only reason that I did the electrical work was trying to 

2. be a gentleman, not because I was c:Dligated to do it, becau~· 

3 my: contract says I don't have to do anything. 

4 Q What contract you talking about now? 

5 A The contract that he signed for 
I 

$63,000 which I took a loss on too but that doesn't matter 6 
! 

7 about that. But the only reason I did spend the hundred 

B and some dollars was to pamper him was the only ·thing that 

9 I qid because I knew what kind of individual he was. 

10 

11 

12 PLOGGER - CROSS 

13 By IMr. Spencer: 

14 

15 Q Mr. Plogger, this written warranty tha 

16 ha~ been --- do:you~deny y6~~s1~hea that? 

17 A No sir, I d6.,n6t. 

18 Q And I'm sure you are a man of your word 

19 andl when you signed it you intended to live up to it? 
I 

20 A Exactly what it said. 

21 Q Your attorney was present and helped 
I 

22 dra:ft this document, isn't that correct? 

23 A Yes sir. 

24 Q And on his advice and after he explaine 
' 

25 to ~ou what ft did you signed it, isn't that right? 
I 

1.38 
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1 A Yes sir. 

2 Q So there was no question in your mind·~ -1 
3 ·· wtren you 

I 
signed that - you wanted to do what was right and;;d 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

j 

I 

A Just exactly like it said, yes sir. 

Q You indicated the wall had never leaked 

before the contract with Col. Pierce was signed, is that 
I correct? 
I 

A I don't think I listed that because Rut 

Ann Herring called me prior to closing and---

Q I am talking about before the initial 
I 

sales contract with Col. Pierce was signed. Did you have 
I 

any;knowledge that the basement leaked before that? 

I 
I 

A Yes, it had leaked right bhere in the 

correr, 

I 
Q After it was brought to your attention, 

aft¢r the contract had been signed, you told Ruth Ann to tell 

Colj Pierce that you would take care of that, didn't you? 
I 

A I certainly did. 

Q The plumber that you were going to bring 

20 out ,to fix the trap - you say that was your responsibility? 

21 

22 

23 

A 

Q 

A 

Yes sir. 

What was he going to do, do you know? 

He was going to put a running trap in, 

24 which was acceptable to the county and which had been done 

25 man~ times before and was successful. 
I 
I 
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1 Q Are you familiar with this Sealtight, 
I • 

2 -Whatever it was,·are you familiar with how that is done? 
'O I 

3 A I am generally familiar, yes. 

4 Q You are aware that it is not uncommon 

5 th~t when they pump that stuff in, it can fill1'up the drain 

6 ti~e, isn't that right? 

7 A Well, now does that become my respon-

8 sipility? 

9 Q I am not asking if it is your respon-

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

sipility, I am just asking you if you are aware that it can 
I happen? 
I 

A No sir. 

Q You don't know that can happen? 

A No. 

Defense Rests 

HAROLD PIERCE 

t~e plaintiff, recalled, upon his continuing oath testified 

a~ follows: 

PIERCE - ReDIRECT 

By Mr. Spencer: 

Q You heard Mrs. Herring testify about 
; 

24 t~e list of defects that she had written down. Do you know 

25 I 
w~en that list was made? 

! 
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1 A Yes, now I do. That was the item Mr. 

2 ~}?ey handed me this morning and asked if it was my hand- ·~ 

3 W:fiting and I denied it was •. I didn't realize what it wa~ 

4 Prior to signing this contract, Mrs. Herring and I and my wi 

5 wen~ over the house that day and we noted down things that 

6 we eonsidered to be undesirable. Such things as no screens 

7 on the patio doors. We also did notice then - thinking bac~ 

s three years ago it is hard to remember exactly what happened-, 

9 we noticed the two damp spots on the wall of the basement. 

10 There was no water on the floor of the basement but the wall 

11 of the basement was a darker color due to wetness, behind 

12 the.switch box and also down in the corner. Also at that 

13 time I noted that the carpet in this basement study was wet 

M along the west edge of it. I suppose I should have looked 

15 int6 that further but I think I probably wrote it off in my 

16 mind that rain had blown up underneath the patio doors or 

17 something like that, I didn't realize that it was from inter­

IB ior,leakage. Those items listed onthere were items we dis-

19 cussed as we went around and Mrs. Herring took notes on them. 

20 Q Did she subsequently tell you that she 

21 hadichecked with Mr. Plogger and that he would take care of 

22 those i terns? 

23 A I am trying to think if there was any 

24 exception to that. They did find out where to get the screen 

25 doors for the patio doors that were put in - of course the 
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1 dam~ness - not much was done about that as I recall, the dam -

2 · -~s·s· as· noted on· basement walls as , being seepage verse vis~ 

3 

4 

I 
leakage. 

Q Regarding the crack in the wall that sh 

5 say$ you saw on that day. Is that the same crack in the 

6 

7 

8 

wall that Mr. Ravenhorst testified to, or was that another 

wall? 

A That could be. I don't recall exactly 

9 whether it was that crack or -- there is a very prominent 

10 crac!:k down the west wall that is vertical and I do remember 

11 sta~ding and discussing that one with Mrs. Herring. This 

12 oth~r wall is actually around the corner from any door or 
I 

13 any light and it is very difficult to see without other ligh • 

14 We ~ay have discussed that one, or not. But as she indicate 

15 a fine line crack on a mortar joint between blocks, like 
I 
I 

16 that, is insignificant at that point. 

17 Q Regarding the trap. Mr. Flogger says 

18 you 
1

refused to let his plumber come and fix the trap. Tell 
! 

19 the jury what happened about that. 

20 A There were apparently two different 

21 est~mates given to Mr. Plogger, thinking back. One was a 

22 more expensive estimate which involved removing the shower 
I 

23 sta~l and installing a trap and a vent as required by the 

24 county building code and this was an alternative way that 

25 was :proposed to Mr. Plogger. I discussed this with the 
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6 

7 
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couhty engineer - I can't recall his name but he has since I 
I 

~ 1-
~lieve left here - and also Mr. Ravenhorst, and my under-~ 

stapding was from the-county engineer that such a device ~ 

not approved and Mr. Ravenhorst strongly recommended against 
i 

it in that his experience with this type devise is continuin 

trouble once you get it installed - digging it out, cleaning 
I 

it .out very frequently. It is installed outside the house, 
' 
I 

B in ~he line from the house to the septic tank. As such, it 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

really would not have solved the problem because you would 

st~ll hav~ the odor within the line within the house, it 

would still be coming through the shower. 
I 

PIERCE - ReCROSS 

By jMr. Robey: 

Q I understand that you are saying that 

there were items that you wanted taken care of before you 

siJned. this contract, is that right? 

A 

Q 

I 
it? 

A 

Q 

you? 
I 

A 

'·•: 

Before we closed on the house. 

Did termites have anything to do with 

That was a requirement, yes. 

You wanted a termite inspection, didn't 

Actually I was not so much worried abou 
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12 
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15 

16 

17 
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that, but at that time we were contemplating a VA loan and 
- I -

t~at was required for a VA loan, so it was --- ·~ 

Q It was something you wanted? 

A Not really, you could see there were no 

you' to ask for it? 
I 

I A Certainly, without it I couldnot have 

gotten the loan. 

So, knowing that your contract constitu ed 

the entire agreement between you, you had that put in the 

contract, didn't you? 
I 
I 
I 

Q 

A Well, I 

Q Look at the contract and see if you 

18 didh't have the termites put in there. 

19 

20 

21 

22 

23 

24 

25 

A Let's see - all taxes shall be pro-
j 

rated ••• that's in, yes. 
I 

Q And it is right in there, before that, 

that you say that everything else in regard to the house 
I 

has been inspected and unless you have provided above here, 

everything else is OK. 

I A That's the way it is written. 
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2 

3 

4 

5 

6 

7 

8 

9 

~· 

... 
- : 
--

' 
' 

-
I 

Q 

A 

And that's the way you signed it? 

Yes,.that's the way I signed it 

MR. ROBEY: Counsel for defendant renews the 

motion to strike the evidence for reasons stated. 

COURT: The motion will be over-ruled. 

MR. ROBEY: Exception will be made. 

138 

.·~ 

·~ 

10 I 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. ROBEY: Attorney for the defendant objects 

to tne giving of Instruction 3 upon the grounds that it con­

tain~ a statement that forebearance to pursue a claim is 

cons~deration. Objection is based upon the fact that there 

is nr evidence before the jury that Col. Pierce did forebear 

any claim because he had no claim as a matter of law. 

MR. SPENCER: We object to the giving of Instruc-

tion B on the. grounds that the Instruction states that the 

mere fact of a promise he carries through would put an obli­

gation which he has already obligated to carry through does 

not bonstitute valid consideration and that therefore he 

failld to give up something of value which he was not 

alrekdy obligated to give up and there was no consideration 

'. 
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is not supported by the evidence. The evidence is clear 

~ar· CoL Pierce did give up something for value and the .,.,. 

· ~urt essentially ruled on that when the Court over-ruled-~ 

the,defendant's motion to strike on theg-ounds that there 

was no consideration. 

Instruction C was objected to by the plaintiff 

on the grounds that it is contrary to the law and the evi­

denle, and in particular that the jury was instructed to 
I! 

fina whether or not it was a legal obligation of Pierce 

to h1ose the transaction and we submit that the legal de­

cisions are for the Court to make and that instruction is 

asklng the jury to make a legal decision. Further, it is 

notlsupported by the evidence that has been introduced. The 

evihence is clear that Col. Pierce did not have a legal 

obl~gation to go forward with the closing at the time it 

was scheduled on July 25, 1975. 

Plaintiff objects to the giving of Instruction 

18 E because there is no evidence at all that the plaintiff 

19 

20 

21 

22 

23 

24 

25 

had in any way attempted to enhance his damages • 
I 

Likewise, on Instruction G, there is no ~vidence 

on which the jury could properly find that Pierce accepted 

thelagreement with Ac~e Weatherproofing Company in satis­

fac1ion of the alleged warranty. The defendan't own 

testimony was that he felt he was meeting his obligation 

but that he didn't know how Col. Pierce felt about it, that 

1.46 
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l~O 

1 all he did was ask him to sign it, and Col. Pierce signed it 
-

2 'Fhere is no evidence before the jury .on which Instruction G ... ' ·~ 

3 

4 

5 

6 

7 

8 

e:ou~d be based. 

; 
I 

Further, plaintiff objected to the refusal of 

th~ Court to grant an instruction at the request of the 
I 

pl~intiff, directing the jury that there was consideration 
I 

in this case as a matter of law and that it should be their 
I 

dut:y to find for the plaintiff if if the jury found that 
I 

': 

9 the; warranty had be.~n .. breached and that damaged had occurred 

10 as 1a proximate result of the breach of the warranty. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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JURY INSTRUCTION NO. I 

In"!1o~·sidering the weight to be given to the testimony -~ 

of expert;::-witnesses, whose opinions differ, you. may consider -~ 

the ability: and character of the witnesses, their actions upon 
I 

the witness stand, the weight and process of the reasoning by 

which they ~upport their opinion, their possible bias in favor 

of the side: for which they testify, their relative o,pportunities 

for study or observation of the matters about which they testify, 

and any oth~r matters which serve to illuminate their state-

ments. 

! 
I. 
I 

~~~ 
I i 

I 

., . 
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JURY INSTRUCTION NO. J.-. 

I 

The Plainitiffs have the burden. of proving all of the 
l 

elements of_t~eir.case by a preponderance of the evidence. 
~- I 

... ! 

If you beli~ve that the Plaintiffs have proven by a prepon-
. _· 1 

derance of ~hJ evidence that the Defendant, Marshall Plogger, 
I 

gave a warranty to the Plaintiffs for valuable consideration, 

as defined inlanother instruction of the Court, and that he 

breached that warranty, then you shall find for the Plaintiffs, 
I 

Col. and Mrs. ]Harold G. Pierce and against the Defendant, 
I 

Marshall Plogger in an amount equal to the reasonable cost, 

~proved by a ~reponderance of the evidence/of curing the defect 
I 

or defects which constitute the breach of warranty • 

. . 

·~ 

-~ -· 



.JURY IHSTRUCTIOH NO. 3 ------
Consideration is the cause, motive, price or impelling 

influence wh~ch induces a contracting party to enter into a 
·~·1 ·~ 

contract;_::tre reason or material cause of a contract. ~ 

Considbration can be anything of value, however small, 

received by ~he person making the promise or any detriment to 

the person tb whom the promise is made. Forbearance, or the 

promise of f~rbearance, to prosecute a well-founded or doubtful 

• I ff· · · d. • £ . claim is a su icient consi eration or a contract. 

The fokbearance to prosecute an invalid, worthless or 
I 

unfounded clkirn is not a consideration recognized by law as valu-

~ble, but wbbther or not the claim is doubtful must be measured 

/by the state of the knowledge of the person who at the time has 

to judge and make the concessions and not by the state of the 

law as it is ultimately discovered to be. 

I 

1.5Q 
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I 

JURY INSTRUCTION NO. --.f--
When a party has the burden of proof on an issue, then 

he must pr,pv1 that issue by the greater weight of the evidence. 

This is simelimes called. the preponderance of the evidence. 

It is that- etidence which you find more convincing. The 

testimony of one witness whom you believe can be the greater 

weight of the evidence. 



JURY INSTRUCTIONS NO. b 

The Court instructs the Jury.that: 
I . 

·· The ·burdkn on the plaintiff to prove his damages by a 

- preponder~ck ·of th~ evidence ·or with reasonable . certainty 

does not req~re that he prove with mathematical precision 

the exact sul of his damage, but only that he furnish evi­

dence of suf~icient facts and circumstances to permit an 
I 

intelligent knd probable estimate thereof. 

·~ 

...... 
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I . 

INSTRUCTION {J 

I 

The Co~rtj-instructs the jury that there is no burden 
__: I . 

upon Plogge; to prove that he does not owe money to Pierce. 

The burden is upon Pierce to prove by a preponderance of the 
I 

evidence that lhe was damaged by any warranty by ?logger. And 

if Pierce fai~s to prove with reasonable certainty the damages 
I 

sustained by him as the result of any alleged breach of warranty 

by Plogger, t~en you shall find your verdict in favor of Plogger. 

i 

d lN-<r- fl/1J ! 
I 

~ :;3 .\.'-' 

i 

I I 

! 

I ' . I 



INSTRUCTION ~ _ _...;:;;;,___ ___ _ 

A Vfilid contract or commitment can not be established -~ 
I 

unless i~ is based upon valuable consideration. That is to 

say, theire must be some benefit to the promiser (Flogger) 
I 
' or detriment to the promisee (Pierce). The mere fact that 
I 

a pr~mis;ee carries through upon an obligation which he has 
I 

already :obligated to carry thro~gh does not constitute 
I . 

valuable consideration. 
' 

Therefore, if you fail to find that Pierce gave up 
I 
I 

somethi~g of value to Flogger which he was not already 

obligated to give up, then there was no consideration 
. : 

for the alleged warranty and you shall find your verdict 

in favor of Flogger . 

. . 
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INSTRUCTION C... 

- "t. The Co~ jinstructs the Jury that if you believe from the 
• I 

- i 
evidence that= a[t the time the transaction was to be closed 

I 

I 

between Pierce iand Plogger it was the legal obligation of Pierce 

to close the tJansaction, his agreement to do so can not 
I 
I 

constitute valtable consideration as referred to in other 

Instructions of the Court. 

-1 .-5 .... ~ 

i r I 
'; 

I 
-~ I 
-~ 

I 

----



INSTRUCTION~· _))-=;...~~-

Damages are not presumed nor may they be based upon 

speculation, but must be proven; and the burden is upon 

the Plaintiff to prove by a preponderance of the evidence 

' or with reasonable certainty any item or element of damage 
' 1, 

claimed aha that is properly attributable to the alleged 
'I 
'I 

11 breach ofl contract; unless such item or element of damage 
1; 

is thus pjroven by a preponderance of the evidence or with 
,I 

reasonablk certainty, then the Plaintiff can not recover for 
11 

I 
such itemi! or element •. ,, 
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I 
I 
I 

J 

INSTRUCTION L: ----

The Court instructs the Jury that it is the duty of 

one who claims to have suffered damages by way of a breach 
I 

of contract to use ~easonable care and diligence to avoid 
I 

loss andjto minimize or lessen the resulting damage, if 

any. 

A Plaintiff cannot recover for damages which are 
I . 

the result of his active and unreasonable enhancement 

thereof lr which are due to his failure to exercise such 

care andldiligence as required. 

1_57 
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. ; 

·--==-· INSTRUCTION ---'--...... 4~-

The I ourt instructs the jury that if you believe from the 

evidence that Pierce was furnished the service agreement by 

Flogger jth Acme Weatherproofing Company with an intent to 

comply wiilh the alleged warranty and if you further believe that 

Pierce ac epted the agreement in satisfaction of the alleged war-

ranty th,·:: you shall find your verdict in favor of Plogger and · 

8.gair. • ·. ?ierce. 

1_58 
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, . . (_ 

Verdict for the Defendant 
·~ 

We, the jury,: on the issue joined, find in favor of the defendant. 
-! ~ 

I ~£---~ 
Foreman/ 

1.59 



FORD 

ON ST. 

IA a•.aso 

I . 

VIRGINIA 

tN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY 

COLONEL HAlOLD G. PIERCE and 
BETTY R.~PIERCE, .. 

i 

= ~ Plaintiffs, . 

v. 
I 

MARSHALL E .: FLOGGER, 

1 Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FINAL 

ORDER 

.• 

THIS CAUSE CAME on this day to be heard on Motion of 

the Plaint~ff for the entry of a Final Order herein; 

l This cause having come before this Court on appeal 
I . 

by the Def~ndant, Marshall E. Flogger, from a Judgment rendered 

in the General District Court of Rockbridge County in favor of 

the Plaintiffs and against the ·Defendant in the amount of 
i 

THREE THOUSAND THREE HUNDRED EIGHTY-FIVE AND 50/100 ($3,385.50) 

DOLLARS onithe 26th day of~June, 1978, plus Court costs of 

FIVE AND N0/100 ($5.00) DOLLARS; this matter having been tried 

before a j~ry impaneled on November 2, 1978, in the Circuit 
I 

Court of Rockbridge County, the evidence introduced at the trial 
i 

i 
thereof including Exhibits marked one (1) through six (6) and 

Exhibits A and B, and the oral testimony having been recorded 

and transcnibed by_ Marjorie O'Roark, the Court reporter, and 

the transcr.ipt thereof having been filed in the Clerk's Office 

of the Circuit Court of Rockbridge County on the 27th day of Dec­

ember, 1978, and identified on its cover page by the style of 
I 
I 

this cause,i and bearing the certificate of the said Court re-
I 

porter, anq containing one hundred forty (140) pages; it is 
"'·•: 

hereby ORD~RED that the foregoing documents and transcript are 

hereby made 
~ 
part of the record; 

l.GO 

I. I 
I.· i 

! 



ICU 

~AW FORD 

IRNE 

-
Upon conclusion of the trial on November 2, 1978, 

the jury having returned its verdict in favor of the Defen-

dant, the Plaintiffs made a Motion to set aside the jury's ver­

dict on the grol.lllds that the jury's finding was not supported by 
-

the law ~r .the evidence applicable to the case, and on the groundp 
·= 

set forth in the Plaintiffs' objections to the instructions to 
~ 

the jury, ~hich Motion was overruled by the Court and to which 

ruling the Plaintiffs, by counsel, excepted. 

Thereafter, the Court having entered an Order dated 

January 8 "• 19 79, making the transcript of the trial, as afore­

said, a part of the record and overruling Plaintiffs' Motion to 
I 

make Exhibits B through J of its Motion part of the record, 

which Order is hereby ratified and confirmed by the Court and 

to which the Plaintiffs objected to the exclusion of the said 

Exhibits B through J from the record. 

The Plaintiffs having heretofore filed its Notice 

of Appeal to the Supreme C~urt herein, and the Petition for Ap-

peal havir!-g been returned by the Supreme Court of Virginia by 

I 
i 
: i , . 
1 · 
I 

i 
I 
I 
I 

I 
I 
l 
I 

l 
I 
!.-
I 

' i 

j 

its Order dated April 10, 1979, in Record No. 790184 and Circuit : 
I 

Court No. 3907 on the grounds that a final judgment had not 

been entered herein and the Plaintiffs coming this day, by 

counsel, ?nd making Motion for the entry of a final judgment 

herein; 

UPON CONSIDERATION WHEREOF, the Court doth hereby 

enter its) Final Order herein, overruling the Plaintiffs' Motion 

to set as!ide the verdict of the jury. and does affirm the find­

ing of th:e jury and enters by this Order a final judgment in 

favor of the Defendant herein, to which ruling the Plaintiffs 

timely excepted. This Order is final. 

[=.::::::. DATE: ~ // t/ l ? 
-~-~----Lc_~~~~~2--~~~-----------...L~ 

ENTER.~ 1.61. 

___ /-_YJ-..2 _____ , Judge 
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F°ORD 

~N llT. 

...... 1· 
' 

SEEN: 

W. T. Robey, III, Esquire, p.d. 
Post Offic$ Box 669 
Buena Vista, Virginia 
Counsel of Record for 

I 
I 
I 

24416 
Defendant 

BY: )~ 
~~___,,.__..___,_~~~~~~~~-

SEEN AND .OB~JECTED AND EXCEPTED TO: 

Spencer, Crawford & Osborne, p.q. 
31 West Washington Street 
Lexington, ~irginia 24450 
Cotrrlsel of Record for Plaintiffs 

BY:_;{--+-
1 J---L-L_·. --

.• 
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FICES 

RAWFORD 

ORNE 

l .. CITON ST. 

RCllNIA •••so 

VIRGINIA 

IN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY 

COLONEL HAROLD G. PIERCE and ) 
BETTY ~· ;PIERCE, ) 

=· .l .... ) 
~ ' 

-. -· . Plaintiffs, ) NOTICE -~~ . 

- ) 
v. ) OF ·~ 

) 
MARSHALL:E. FLOGGER, ) APPEAL 

) 
Defendant. ) 

COME NOW, the Plaintiffs, Colonel Harold G. Pierce 

and Bett~ R. Pierce, and pursua~t to Rule 5:6 of the Rules of 

the Supreme Court of Virginia, give this, their Notice of Ap­

peal, to ·that certain Order of Final Judgment heretofore entered 

herein ori June 11, 1979, confirming the verdict of the jury 

heretofone impaneled herein for the hearing of evidence in the 

' trial of .this cause on November 2, 1978. 

A transcript of the testimony, exhibits and other 

incidents of the case have already been filed and made part of 

the record. 

Respectfully, 

COLONEL HAROLD G. PIERCE and 
BETTY R. PIERCE 

By Counsel 

Spencer, 1Crawford & Osborne, p.q. 
31 West Washington Street 
Lexington, Virginia 24450 

Couns~l of Record for Plaintiffs, Appellants 

... ,.. 

'•. 
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ASSIGNMENTS OF ERROR 

~- 1 The trial court erred in refusing to allow the 

plaintiffs, to introduce evidence of the breach of the ex-

press oral
1 
warranty and the damages suffered as a result of 

; 

that breacl;i, and Defendant's attorney's letter of March 26. 1976 .. 

2. : Tiie trial court erred in granting instructions 

B. C. E an~ . G. 

3. The trial court erred in refusing to instruct the 
-· 

jury, as r~quested by the plaintiffs. that there was consider-

ation in tqis case as a matter of law, and to find for the 

plaintiffs 1if the jury fotmd t~~t the warranty had been 

breached an!d that damages had occurred as a proximate re-
I 

sult of the: breach of the warranty. 

4. 1 The court erred in overruling the plaintiffs' 

motion to s~t aside the verdict of the jury as contrary to 

the law and 1 the evidence. 

1.64 
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Col. HarolcL.Pi1erce 
I 

• - I 

. ·-"····---------------:-----..,....----

' 

Lexington, Virginia _ __.zune. ... a·--····-···--~ _ 19 .. 7..(>. 
24450 

R. ~· J?· #2::;;., :, 

Lexington , Va. 24450 . ------.:..-...--+--\ -L! 
IN ACCOUNT WITH I 

W. W. COFFEY & SON, INC. I 
\ 

Building Co"nlra~to~s I ' 

0. Box 792 Telephone 463-3148 

Work to reinfotce :front foundation wall including•excavation; 
removing & replacing brick stoop; new lllasonry walls in basement 

·.to support :frorlt wall, etc. (estixr.ate $ 3,ooo.oo) - - - '- 1 - -

Ret>Oving & repiacing shower stall to install trap(estilllate 400.00) 
I 

I I 
. ; . 

. -~. ' . .·. '. . .. 
,·;.• ·."". ,• . • • 

• 
. .•. 

. '"-.• 
.... · . ·· . ........ . ,.. . .. . , 

• I 

1 I 

-. 

. ' 
i 

1.65 

$ 2,870.00 

I 
290.00 

$ 3,160.00 

_ .... ,--.- .. _ 

'; 

I I. 
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Lexington, Virginia ................... ~::.~.: .... ~~··············· 19 .?.~ .. .. 
24450 

Col. Harold Pierce 
I 

R. F. D. -#2 
Lexington, Va. 24450 

IN ACCOUNT WITH 

W. W. COFFEY & SON, INC. 

Building Contractors 

To removing :·rain conductor pipes from foundation drain 

TELEPHONE 463·3146 

and install~ng new storm drain line ••••••••••• $ 225.50 

-. 
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"IR\;JNIA ~ssoc1A TION OF RI 
( 

.. Totts . . .. .. 
REAL ESTA TE PURCHASE CONTRACT 

(Thu u a ltgall11 binding cunlract; if not understood, aetlc competent advice) Rf AL10R
0 

July 12 . 19--12.., 

hu&Qan~(herein calle.S .. Purchaser"), 

~"""'~~""""''----------------------<herein called "Seller"), 
L-~:U:tDL;S<;JDO.:(_.HBJ:Z.:U:lQ----------------------------(herein called -Realtor"), 
ides that Purchaser agre:s:m buy through R~ahor, as agent for Seller, and Seller agrees to sell the following described real estate, arii' all 

rovements thereon. Jocated i';i the County~ of Rockbridge , Virginia (all herein called "the property"): 
that certain house and lot of land situate :in the Red Hill_Manor ~ 

b bridge_Coun.ty, Virginia, on Int No. 2 1 as recorded 
·.,n___De~d ,_p~e •-·and in Plat Boak 5, Page 106 in the 

1--~~•...,D.-..>:t-~ ....... ~ ...... .__..o.L..f..._..,R .... o._..c ... k~h~r .... i ..... dge County, Vj rg · 

..__ ____ _;_ ____________________ ,and more commonly known as--.Sheperd Drive 

L....--------------------------<street address). 

1. The purchase price of the property is ----sixty-three thousand_d~~/100--------­
lla.rs (S 63, 000. 00), and such purchase price shall be paid as follows: 

$22,000.00 cash at settlement 
40 000.00 financin from Sel=l=e=r=---~~---~-~-----------

1 000.00 with this cont act 

See a~tached sheet 

2. Jr either F.H .A. or V.A. financing is involved in this transaction. one of the paragraphs on the reverse hereof shall be a part of this Con­
act of Purchase if such paragraph has been executed by both Purchaser and Seller. 

3. Pur~haser has made a deposit of~hausand_dollars and :xx/100----Dollars (S_.1 1 000.00 ) 
ith Re:sltor, receip:: of which is hereby a:::knowledged, and such deposit shall be held by Realtor in e~crow until the date of senlement and 
en applied to the r-urchase price, ·or returned to Purchaser if the title to the property is not marle1able. 

4. Selier agrees to convey the property to Purchaser by General Warranty Deed with the usual English co,·enants of title and free and clear 
rom all en;umbrar..::es, tenancies, liens (for taxes or otherwise), except u may be otherwise provided above. hut subject to applicable restrictive 
ovenants of record.. Seller further ai;rers to deliver possession of the property to Purchaser on the date of settlement and to pay the expense of 
reparing the deed af bargain and sale and the recordation tax applicable to·grantors. 

s. Settlemer.t sllall be made at the offices of Realtor or at __ Attorney' S Of:fice on or before 

July 25 , 19 7 5 , or as soon thereafter as title can be examined and necessary documents prepared, with allow-
nce of a rcasonatit~ time for Selier to correct any defects reported by the title examiner. 

6. All taxes, interest, rent, and F.H.A. or similar escrow deposits, if any, shall be prorated as of the date of senlement. 

7. All risl of Boss or damage to the property by fire, windstorm, casualt}'. or other cause is assumed b~ Seller until the date of settlement. 

8. Purchaser and Seller agree that Realtor was the sole procuring cause of this Contract of Purchase. and Seller agrees to pay Realtor for 

rvices rendered a .cash fee of 5Sii per cent of the purchase price. If either Purchaser or Seller defaults under this Contract of 
ale, such defaultiog pany shall be liable for the cash fee of Realtor and any expenses incurred by the non-defaulting party, including 
ttomeys• fees, in conne~tion with this transaction and the enforcement of such Contract. 

All taxes shall he pro-rated as of date of sale. All costs of inspection 
and treatment for termites and powder post beetles shall he home hy the 
Seller and a certificate of guarantee issued by the .exterminating company. 

9_ Purchaser irepresents that an ir.spection satisfactory to Purchaser has been made of the property. and Purchaser agrees to accept the 
property in its pn=sent condition except as may be otherwise provided in the description of the prop.:rty above. 

JO. This Contract of Purchase constitutes the entire agreement among the panics and may not be mcdif:ed or changed except by wriuen 
instrument executed by all of the parties. inc1uding Realtor. 

11. This Coi::itract of Purchase shall be construed, interpreted, and applied according to the law of the State of Virginia 
binding upon an.! shall inure to the benefit of the heirs, personal representatives, successors. and assigns of the parties. 

WlTl"ESS the following signatures and seals: ()7 

and shall be 

=7:-~~~b+'/:__.L::...~W~~!>.------"7""CSEAL) 
Purchaser 



property in ,its present conunaun .. A••r• - ----
10. This Coouact of Purchase constitutes the entire agreement among the parties and may not be mcdif:cd or changed except oy wmtc1• 

instrument executed by all of the parties. including Realtor. 
J 1. This Co10tract of Puichase shall be construed, interpreted, and applied according to the law of the State of Virginia and shall be 

binding upon and shall inure to the benefit of the heirs, personal representatives. successors. and assigns of the parties. 

WlTNESS tbe following ~ignatures and seals: 

-nj<u,t.M t:~r= 
~::::Y,!~~i.?,~__...J,~J-'i~~~~~~~~~~-<SEAL) Purchaser 

" .~~__:_~~~~~-'--~~~~~~~~~<SEAL)~1-JJ--'4-""""~~-P'~~_,_-'-"l""""~;..&-<--~~~~~<SEAL) Seller ~ )!archaser 

~~~~~~~~---~~~~~~~~~-<SEAL) 
Realtor 

' I 
I 

Deposit Rec'd sl:.ll,'-'000=-c=-•,.,_,,,00:=.--------
Cash 

Sales A~ent: 

The forepoinl,'. torm may, only be used by members in good standing of the Virginia Association of Reallors. Expressly prohibited arc the 
dupli.:ation or- :reproduction of such form, or the use of the name "'Virginia A~sociation of Realtors .. an Cf\nncction with any written form. 

without the -.~jttcn consent o~ the Virginia A~sociation of Realtors. 

:\ Form VAR~OO Rev. ~- ///-z.,./-JtJ ~ , 
! 
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July 12, 191'5 
i 

' ... 
The f ollowiJlg points of agreement between the parties are 
hereby ma.er~ a part of the Real Estate Purchase Contract 
between Harold G. Pierce and Betty R. Pierce, husband and 
wife, and Marrshall E. Plogger (Single) 1 

The purch1asers shall make a total down payment of 
$23,000.00 (tpis includes the $1,000 deposit with the 
contract~ and the balance of the purchase price shall 
be financed by the Seller. Such purchase price shall 
be amortized monthly over a period of twenty ye'a.;rs from 
and after the1 date of closing at the rate of S~~f interest, 
the monthly payment being in the amount of $347.13, secured 
by a Deed of Trust in the amount of $40,000, which shall be 
a first mortg:age upon such property. The said Deed of Trust 
shall reserve to the purchasers the right of partial or total 
prepayment 0£ the amount due, with any such partial or total 
prepayment to', be without penalty. 

Harold G. Pierce 

tty R. Pierce 

1.69 
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~· .~FOR VALUE RECEIVED, I hereby warrant the basement in·~ 

the h<?B1e on Lot 2, Red Hill Manor, Unit 2, sold by me to 

Mr. and rs. Harold G. Pierce, to be free of defects in workman-
\ 

ship and baterials and promise to take such measures innnediately 

to correc~ water l~akage so that the basement will not leak as 

h 1 1 f 1 . . . . d . . h h
0 

1 t e resu t o norrna precipitation experience in t e geograp ica 

area. Allo, the air conditioner will be corrected to acceptable 

1 -" I f coo ing per ormance, 

'•· 

170 
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·-· 

{Mrs.) Ruth Agnor Herring 
16 West Washington Street 
Lexington• Virginia 24450 

Dear Mrs. ;Herring, • 

2014 52nd Street 
Lubbock, Texas 79412 
April .1, 1975 

This ·is just a short note to inform you that I have 
accepted a position at Virginia Military Institute• It . 
is my intention to arrive in Lexington on or about 15 July 
1975. ' . . 

I still like everythil'lg ~bout ~hat-house-in Red Hill 
Manor Subdivisions however; i do not feel that I will be 

n a pos!-t-,ion---t"o make a declsion-pr1or to-my-arrlval. 

S~ncer~ly, : . () . 

~ ./ 1~v< ,(J ~1 ~ 
Harold G. Pierce 
LtCol, USAP (Rat) 

1.74 
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. .iUTfil:HPRuoFThG co. I 

0 BOX 7161 21J)l9 
AlWKE VA 
CX~E 362 4731 

1-\..nf 1 fit?rc,,e..._ .. ____ _ 

ru•VfhI C~\ 

~~J "•' _ __.::\}<...;:;-.:::..::•::._ ___ _ 

Dato 1- Z.fo "] < 
Paone~ 4 1 :l.l~$~ 

'"''~_,,,2.. 

s !GREEh.1:2~T l:2~7i:..H.l::J llao BY THJ;; ABOVE H.E:ilil.N H.t.l-'i:JUtilJ TO AS THt; PUHGHASIB ~LJ .lC.HE 
TiiliRPROuFING COMP.ANY HE.HEL~ fil.fJ.:;1ifilla.J TO A;J COH.PAJ~Y Cll~:)IST;J Of TH.I:, FULWW~G T~ 

D C(l.;DlTl01'S ANU J.iO L>TH.hH ur.u;s~ l~Hll'Tcl~ H.11-ilil.Jlj. 

ANY to funrlsh all labor, mait1riala and equipnent neeued to· pump into the exterior 
il surround~ the basemant wall bontoni te a. expa.ndable mint:ral in the contr~ct &ro& 

tllnod bolo" !roa tke !ootin5; up to ,rade le·,,el 't intervals o! 12 to lB inchs,wator 
~loctric power needed !or inGtallation tu be funJ.ished by the purchaDer 

\ ' 
' 

.f-JJJ does not &sstime \&l\Y reaponsibilty _for water enterin' prl:II!li••s from chimney• or 
p.1 Iloor10VC!r ldndows Above masonry walla or for &ny O&ID&,e to the wtlla1 panolin, 
!Iler, CArpetin,, interior con•truction or any external damage whether or not dam.a:::•-. 
incurred durin: the prefonnliilce of thil!I Agreement or -.s A result thereof 

1 
due tot he 

varyin,; types and methods of con•tructiun and pre-e.xistin:; condition• CUllpa.nyd.oea 
represent this process to be 100% effective •iainst all le~ks and aeop,;i.,e. 

· .&NI a.ir•e• that in the event of any le.Jes or scepa:e in the contract area outlinad 
ow to '"'"ithout char;e ti' the rurclu.ser) repump th~ point o! leak• or •eepa.;e a.;a.ill at 
day intervals up to J tl1.:c:; if needed over· a pdriud of l yt:a.r from inst-.llatiun. 

Ca.sh Price ij) ~ol'J& 

Vt:posit .. s -v. 
Ualai1ce J jJ (Jd>oo ,, IJ Cl1-JTdilCT ,.AH.LI\ ·. 
i'a~•e.ule cu;:, pl . lion Oil 

\ 
,_ .. _-_------~---1r--

\; 
It ·I 

•' ... 
. . ·~ . 

.·1 . 

ce. to purcha.s~r, you a.re eutitlad to '°'d sh..>ulu rccit:vc: a copy ui' this a.~rt:unent at. 
ti.Ille you •i:n it. You have the ri:ht w1d~r i'edural law tp caucol thie a;;rtie.1leut by ' ! 
fyi.nc company by c.:i·Liii~ mall l>:ithi11 3 iiusiuoss lfa)"!i '1flt:t si,;nin;: o,u,d a.iv· ~eiins 
a.;es, :~ccurit . .- inLcre~t uJ1 your µr.>jicrty are aut1.1.,1atic.illy v0id o.;1d you .aree11t1tlw 
ecievo a r~fuaJ of a1iy µ.nm JJC.i.j·meut u r other cunsideratiou. 



•• 
1, . ' ( , . ' 

WILLIAM 'r. R.OBEY, m 
ATTOR.NEY AT LAW 

BUllNA VISTA, VlaOJNIA 24418 • 
I . P.o.-aox 889 All.EA CODI! 703 

Tl!LEPHONE 201•2575 

·:March 2 6., 1976 
j I 

i 

Mr. Thomas· C. Spft;i'cer 
Spencer and. Crawford 
Attorneys at Law· · , 
31 West Wash,!ing.ton Street ' 
Lexington., Virginia 24450 

Re: Pierce v Flogger 

Dear Tommy:
1

• 

• l 

You are advis,ed that Mr. Flogger stands ready, willing and able to 
repair any detects, if any, that are hi·s responsibility in the sale of 
the house to qolonel and Mrs. Pierce. We will consider your hiring 
another contr*ctor to do this as a refusal to have Mr. Flogger do the 
work.· ·' · •· 

! I 
We have no d~tailed knowledge of any existing problem and find it very 
difficult to fix1 or rep~ir so~ething·that we do not know about. There­
fore., if you have an'y complaint then furnish us in writing the detail~ of 
same so that Mr. Flogger can make the repairs. 

I . 

Of course, Mi;'. Flogger would not do any work which related to mainte­
nance and' upkeep of the existing property or would he be willing to ·do 

. ' I 

any work which would amount to an improvement of the existing property. 

syj . 
CC: 

:.1 

; 

' 

Sincerely you~s. 

~-·-·p· 
. w. ~- Robey, III, 

Mr. Marshall E; Flogger 
1 I 

'•. 

-~ 

. ! 
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