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WARRANT IN DEBT

COMMONWEALTH OF VIRGINIA

COUNTY OF ROCKBRIDGE To wit: To the Sheriff of said County

You are commanded to summons Marshall E. Plogger, c/o James Lees, Glasgow, Va.

to appear in the Rockbridge County
,197_6

General District Court, Lexington, Virginia in said County, on the _ 4 dayof Augqust

at 2 o'clock P. M., before Joseph E. Hess, Judge of said Court, to answer the complaint of
Col. Harold G. Pierce and Betty R. Pierce, Sheppherd Drive, Lexington, Va,.

Breach of warranty

upon a claim of money, for the sum of § 4500,00 , . due

_ : with interest from __ = day of

, 197 and attorney's fee, and then and there make return
on this warrant.
This ___ 14 day of July ,197_8. . E ,
Thomas C., Spencer | p.q. Mm && & v\r

Clerk of the Court

JUDGMENT that the plaintiff recover of the defendant(s) $ W\ FS S0

with interest 4 .

from == \“ day of &S\ , 197 ‘ till paid and

and § A m\ for his costs. J .
This _____ 220 day of _ T 1.F

9/27=22007)

N:..n\wh /S ZM. .m...%h. . Foa ¥4

_Attorney’s fee

Fied i 'he §

Wori—Tar-3 Y.

No

Col, Harol«

Pierce

VS.

Marshall E,

L—wnﬁdum-
\Q\\\.* I . - » Yotal Paid §..

Warrant . . . .

Trial .7/13/76
539417
Filing . . . . .

Sheriff's fee . . .

*Witness. . . . .

Other . . . . ..
Total

[

L 23

Clerk's Office ..__o......M\..

mln\..n. Taste:

6000

o)




_ 1
No. ¢76-831 :

Col. Harold G. Pierce and Betty R,

Pierce

VS. WARRANT IN DEBT
Marshall E, Plogger

Date; August 4, 1976 _

Costs

002

Warrant

Tvial .7/13/76 | 3.75
539417
Filing . . ... ... .. 1,25

Sheriff’s .?n .

139.

* Witness.

Other

k's os?.q:“?..N.%« of........ ,Mmb\r ......... 19 78
-~ [ 3 H

.
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Defendant

Amount of Claim . )
: m,m\m\%\.\a

NS
003

Q.cm by §§

Interest from

N/
Attorney \k}\c\ Q . W%KLKL | a

(Y3

Trial date m%ﬁ.mmt “&M

> ‘ T ....H%&ﬂwi? AN
5 3 \\V Signed Blaintiff- \% . |



BSPENCER & CRAWFORD
ATTORNEYE AT LAW
231 W. WASHINGTDN STREET
LEXINGTDN, VA. 244SD

TELIPHONE 4637139
Anrza Coor. 703

DMAS C. EPENCER
COLM G CRAWFORD

Octbber 11, 1977

| . !

Mrs. Pauline Jones, Deputy Clerk

General District Court of .
Rockbridge County

Court House

Lexington, yirginia 24450

Re: ColoﬁeJ and Mrs. Pierce v.fMarshall Plogger

1

Dear Mrs. Jones:

Enclosed please find a statement from W. W. Coffey & Son,
Inc., which I would appreciate your filing in the above-refer-
enced matter. It is the intent of the Plaintiff by the filing
of this statement from Mr. Coffey to amend his debt warrant to
increase it by the amount of $225.50. Mr. Robey has agreed to
this procedure for amending the debt warrant. I am forwarding
a copy of ?he statement to him for his file.

This will also confirm that the above-referenced matter
has been rescheduled for trial at 3:00 p.m. on Friday, Decem-
ber 2, 1977. Judge Hess had previously agreed that we could
schedule this civil matter on a Friday afternoon. However, if
this for any reason does not meet with the Court's approval,

I would, of course, appreciate being advised.

|
Thank you very much for your consideration and assistance.
i ;

|
: Yours truly,

e

Thomas C. Spencer

|
l

Enclosure
|

cc Colonel and Mrs. Pierce
W. T. Robey, III, Esquire

TCS/mwe
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JAMES F. COFFEY

a wi%ness called by and on behalf of the Plaintiffs, being

dul# swofn; testified as follows:

COFFEY - DIRECT

) i
]

| ‘
By Mr. Spencer:

Q Please state your full name and your
add#ess.
t A My name is James Francis Coffey and

I live at 119 S. Jefferson.

Q What is your occupation, Mr. Coffey?
A President of Coffey and Son, building
contractors.
| Q How long have you been engéged-in the

construction business?
A Since 1939.
Q -In the course of your business, do you

frequently work on residential type construction?

! A Yes.
| Q -Is the type of work that you did, if
any, for Col. Pierce s;milar to the type of work you frequent]
do?‘
A . Yes sir. _ '
Q " I draw your attention Mr. Coffey to thq
00?7

SHENANDOAH REPORTING SERVICE
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|

apriﬁg’of 1976 and ask you if at that time you were asked to
comer%o Col. Pierce's home to do an-estimate?. |

: o A Yes I was.

'f Q Where is that home located - is that
in Rockbridge County? '

| A It is.

| Q Did you do an estimate?

; A Yes.

: Q Do you recall the amount of your esti-
mate?

I A There were two parts to it. On the
froﬁt wall the estimate was $3,000 and the shower and the vent

andjthe trap was $400.
| Q So your total estimate was approximatel

#3,400 for doing that work?

1

A Approximately.

; Q Did you subsequently enter into a con-

tract with Col. Pierce to do that work?

! A Yes.
| Q Before you started work, were you in-
structed by Mr. Ravenhorst as to what work you should do and

how, you should perform 1t?
; A . Yes.

- Q And is that the work that you did?
A Yes.

| 008

y

SHENANDOAH REPORTING SERVICE
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L Q Explain to the jury exactly what work

you did do.
i -
|

we 'put a hole in the top of every block, cinder blocks, and

A The front wall was off about a foot and
pué steel rods in them and filled them with concrete to re-
1n?orce the front wall. We replaced the drain tile and gravg
1njthe ground trying to stop the water. The drain tile was
stbpped up and could not operate. We replaced the drain tile
anh put the gravel back in, we went inside and bullt some
cibder block walls, two walls, cross walls perpendicular to
tﬂe outside wall. In the center we put one wall in - 13 foot
4 inches and the other one was 10 foot. We drilled those and
fflled them with concrete to support the front wall. Mr.
Rébey mentioned some doors - I don't belleve there were any
doors put on. We left openings soyou could pass through
fﬁom one room to the other. I don't ﬁelieve there were any
déors, unless somebody put them on later. After that‘I pro-
cgeded_to back fill the front wall, put the dirt back in. I
héd to replace —— the water under it had rulned the stoop of
b?ick on concrete and I replaced that.

| Q ' Mr. Coffey, what was the total of your
aéreement wifh the Pigrces to do the work? What was your

cbntract? Did you have a set price?
} A On the basis of that estimate.
i Q Did you submit a bill to Col. and Mrs.

SHENANDOAH REPORTING SERVICE
r)

. »

[ P. O. BOX 161

GREENVILLE, VIRGINIA 24440
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Pierce for the work that you did?
|

: A Yes.
| . Q Is this a copy of the two statements?
! A Yes. That second one was for going bacl

;
anq opening up -- we found later on that the drain tile pipe

and the storm drain - they were on the same line in the back
of 'the house and that caused the water to back up in the
dréin pipe and cause water to come in the wall. We went
back and put in some extra drain line in the back there to--

| Q What was the reason vou had to put that
inithere? |

| A The storm drain and the drain tile was
ail in the same line and the water from the down fall was
baéking up around the house and we run separate lines, one
oué from the drain tile and one out from the storm drain.

! Q How much was youf bill to the Pierces
fo% the initial work that you described to the jury?
] A $3,160.00

Q And how much was it for correcting the

dréin tile prdblem?

| A $225.50.

| Q " Has Col. Pierce paid those bills to you?
i A Yes.

E Q In your experience as a contractor in

the area, are the charges that you made for that work reason-

!
¢10

SHENANDOAH REPORTING SERVICE
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GREENVILLE, VIRGINIA 24440




10
11
12
13
14
15
16
17
18
19
20

21

Y]

8

25

|
!

ab%e and consistent with charges for similar work in this
area?

| A Yeah.

COFFEY - CROSS

By :Mr. Robey:

; Q Mr. Coffey, do you have any personal
recollection of the problems that people in Rockbridge
Coﬁnty were experiencing in the fall of 1975 with regard to

baéements because of excessive rainfall in the fall of 1975?

| A No.

; . Q You don't have any recollection of that]
A - No.
Q Do you have any ﬁersonal knowledge of

wh%t is normal in regard to water in basements in Rockbridge
County when we have excessive rainfall? |
|

j MR. SPENCER: If Your Honor please, I
believe the question goes beyond the
'scope of direct examination. I think

! - the jury should be told that if Mr.

i _ Robey wants to pursue thevmatter‘furthex
that he does so at the risk of making

Mr. Coffey his own witness.

011

i SHENANDOAH REPORTING SERVICE
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or

wads one of the architect's recommendations so he thought 1t

“
|
|

being pushed out though.

|

of plumbl--

‘e

Q
RoLkbridge County --

whatever and---

A

Q
A

s necessary and the wall did have a crack in it and---

Q
A

O » DO » D

Q

protrusion out from where the halr crack was, right?

A

MR. SPENCER: And being bound by his

testimony.

COURT: I will allow the question.

Do you have an experience factor in

you séid that this work was necessary,

I don't think I said that.
You didn't say it was necessary--

I don't think anybody asked me that. It

How wide was that crack?

Well, it wasn't so wide but it was out

Would hair line —-—-
It was a little more than hair line.
You said it was out of plumb, how far?

About an inch from top to bottom.

That could be in there originally, right.

It showed evidence of movement.

Well, the hair crack - there wasn't any

‘No protrusion but it showed evidence of

(4 V2

SHENANDOAH REPORTING SERVICE

P. O. BOX 161
GREENVILLE. VIRGINIA 24440
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there now that it was in except --,

A It's got the two walls to hold it in the
front.

Q With the steel rods?

A Yes. It's got a lot of reinforcement.

Q Now how ﬁide - how wide would you tell

th

that practically every wall, every cinder block wall that you

ti

don't think you should get a pushing crack like that. Some

of

nov - how wide would you tell this jury that the crack 1is?

it

put up in load bearing situations get cracks in them from

Q ’ Well, it's in the same condition out

is Jury - you say the crack is out there the same right

A At the time I looked at it as I remember
was somewhere about an eighth of an inch.

Q About what?

A | An eighth of an inch.

Q An eighth of an inch?

A Yes.

Q " Now Mr. Coffey, 1t is correct to say

me to time, don't they?
A You might get some settling cracks, I

' them do.
Q Are you saying the majority of them don?
A -Right.
Q You have seen a lot of walls where the

13

SHENANDOAH REPORTING SERVICE

P. O. BOX 161

' GREENVILLE, VIRGINIA 24440
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i
basement walls, cinder block walls didn't have any cracks
in (them?
A They didn't have cracks showing pressurg

beﬁind it, pushing it. You maybe get some hair line cracks
1

fr?m expansion and contraction.
‘ Q There was an extension of this basement

wall out from the house to provide around the house a re-
taining wall, to retain the yard so that there would be

patios and a driveway and that type of thing?

- A Yes sir.

\ Q And that retaining wall was constructed
| A

ex%ctly the same as the wall that you went in there and were

en&eavoring to repair according to the architect, wasn't 1it?

i A I don't know wheré you are talking abouf.

Thét one cross wall where the garage was had a support at

oné point-—-
j Q . But that wall was longer than the base-
meét wall?
i . A It might have been but I don't think so|
? - qQ Did yoﬁ see any evidence of those walls,

the extension walls, giving away?

A I really didn't notice any but that is
a hifferent situation from inside.

| Q Water can come down a hill, get to a

ba@ement wall or a retaining wall and get behind 1t and

| 014

i SHENANDOAH REPORTING SERVICE

i P. O. BOX 181
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|
|
i
|

ca%se-problems, can 1€ not?
!
\

- A . Some walls are Just pushed out.

. Q From that happening?

; A Yes.

| Q And one way to correct that, is it not,

! :
1s]to change the slope of .the yard to let that water run

off, right?
|

i A Right.
: Q That's not very expensive is 1t?
, A Well, to get it graded and sodded might

beja little expensive.

i Q It certainly wouldn't cost $3,000 to
$u%000?

i A No.

| Q In fact, you all d4id that - or someone

haF done it right now out there, haven't they?
! A We raised it up some, to give a little

i
moFe fall to the back.

| Q You put some fall in there and you put
aéswale in so the water would run away from the house and
‘wouldn't come up against the house and put the pressure agair
tﬂe basement wall, didn't you?
! A Yes.
Q That is part of what you did in an

|
I
|
eﬁfort to correct the problem, isn't it?
| A

615

st

SHENANDOAH REPORTING SERVICE
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12

|
-
.
|
|
|

don't know what it cost.

|

O >» O >

A

Q

thF swale in?

|

oqlit.

wlth.
I

on, measurements and things, and it was all done together.

!

your $3200 and something estimate.

|
i
|

building the swale?

ﬁ

s#me operation.

|

fpr the back f111?

A

A

Q

A

Q

A

Q

Yes.

How much did that cost?.

I don't know.

Sir?

We doné the rest of the work too, I
You don't know what that cost to put
It was just done along with the rest
Roughly what did it cost?

I wouldn't make'any figure on that.
Well, yau made an estimate to start
I know but I had some information to go

You had to have some way to arrive at

Yes, I said that.
Well, how much did you have in that for

It was all part of the back fill, the

All right, how much did you have in ther

016

e
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|

!

: A Back fill - it's all together, I don't
knF%.

| Q Well, let me ask you this. You did
abgut four operations out there at the request of these
péople. I realize you did what they asked you to do whether

1q made sense or not. You did a steel rodding operation -

that would be one category would it not?
\

i A Yes.

1 .
. Q There has been testimony that one oper-

aﬁion would have corrected the problem and it didn't need

all that other. How much did the steel rod operation cost?
| .
How much have you got in there for that?

% A I don't have it broke down that way. If

yéu give me an hour or two to figure it up -- I can't Just
pick out a certain item like that. I think that's unreason-
a%le for you to ask me things like thﬁt. |
| Q Well, you did a wall operation didn't
y$u? You put in a wall that was designed to do the same
thing that the steel rod opgfation was supposed to do?

i ' A Both of them do the same job, yes.

) Q - But instead of doing on, you did both.
N#w tell the Jury how much it cost to do the wall operation.

How much you got in there for that?

| A - $250.00. |

4 Q $250 for the wall operation. And that
!

1' 01’7

SHENANDOAH REPORTING SERVICE
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\
'hare a back problem at the same wall we are talking about.

l .
$250 ‘spent for the wall operation was for the purpose of

bo%étering up the basement wall so it wouldn't fall in?
| A Well, reinforcing it so it would have

so‘support.
| .
| - Q That was to reinforce it against the

préssure of the water that would come down the hill and get
1njbehind the basement wall and cause pressure there, wasn't
1t9

-

A Well, you get some pressure - it's a

combination of water and - 1t's not just water, there 1is
sope pressure besides the water.

] Q And it's the same reﬁson you went in
th%re and sloped the land away, back toward the swale so

you wouldn't have the water behind the basement, wouldn't

{ A All the water don't neceésarily come on
| A
th% top, there can be some water underneath. You get a wet

spell you get water on down underneath the top of it.
1
i _ .
you get an unusual situation, where you get water in base-

Q And it's during the wet spells that

mekts in Rockbridge County?

j A . You can.
F Q Do you have a break down on Rabor and
| _

materials?

| A Yes.
J

018
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Q How much you got in there for labor?
) A You mean the whole thing?
3 Q Any part of it.
4 A (ang pause and no response)
5 ' Q Mr. Coffey, tell the jury how you can

6 | make an estimate if you don't know how much the labor was.

7 A I'm figuring it up here. $1,200.00.

8 Q Labor and material $1,200 --

9 A : No; Jﬁst labor, not material.

10 Q How many man hours did you have on this
11| Job? |

12 | A I don't have that here, this is an

13| estimate. I can give you that, I keep the man hours.

14 | Q Do you have the invoices for the mater-

15‘ ials that'you put in tﬁere?

16 | ‘ A No.

17 | Q You asked this man to pay for all this
18| stuff, and you don't_hgve'your invoices for your materials?

19 A Nobody asked me to bring all that.

20| | 3 Q And you don't know how many man hours

21 y&u had?

X

A - I don't have it with me, no.

Q - Do you have it broke down how many man

8

24 hours you have for the steel rod job, how many man hours for

25| the wall Job “how many man hours for the drain tile Job, “how

| 019
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many man hours for the back fill jJob - do you have that
|

brdﬁé down on a piece of paper anywhere?
i . A I got the total man hours but I don't
havb it broke down. You'd have to have a time keeper up
th%re to keep 1t like that.

! Q Then do you have the total man hours

onjthe whole thing?

j A I do but I don't have it with me.

|
|
|
|
! HAROLD G. PIERCE

i
the Plaintiff, being duly sworn, testified upon his oath

as:follows:

‘ PIERCE - DIRECT

By 'Mr. Spencer:

Q State your full name please.
} A Harold George Pilerce.
1 Q Aré you the plaintiff in this action?
i A Yes.
: Q Aflease state your age and occupation.
| A My age 1s forty-eight and my occupation

|
at present 1s Professor of Geology at Virginia Military

In%titute.
|
|

020
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Who owned that home?

Mr. Marshall Plogger.
Do you know who had built that home?

I believe Mr. Plogger built it also.

o > O >» D

Did you then negotiate for a contract
to| purchase the home?

A Yes.

‘j Q Did you, prior to signing the contract,
look at the home? Did you inspect the home?
j A Yes, under certain adverse conditions.
1 Q What were the conditions under which
ydu inspected the home?

\ A Well, one thing I was told that there

was no electricity to the house so I did make my inspection

out that the electricity was just turned off at the main

|

iﬁ the basement with a flashlight. Subsequently I found
u
|

switch box. That makes it a little bit difficult to give it

a|thorough inspection.

i Q ‘At what time of the year was it when

'y?u were doing this?

; A Just after themiddle of July.

% | Q Was this in 19757?

‘ A 1975, yes. |

i Q Had you looked at it before you signed

tge contract?

: 022
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|

l_
coﬁtract?

|
1

Ju@y 12.
|

i
th?t date or not?

'

mabe an issue of it if i1t had been incorrectly dated.

|

inspected the premises?

|
|
!

elkctricity was off?

|
|

l

A

|
|
|,.-,
before I signed the contract.

Q

Q

A

Q

A
Q

A

Q .

bekn raining?

|
|

mi

1

we arrived here on
|

had been drippy weather.

Q

!

|
|

A

ne the exact rainfall quite easily, but I don't recall any

Yes, this was what I was talking about
Do you remember the date you signed the
No I do not.

Is this the contract that you signed?
Apparently - the signature 1s the same.
Do you know whether you signed it on

I assume we did. I would certainly have

Prior to July 12, 1975, yuu say you had

Yes.

And was that the occasion when the

I was so told, yes.

At that time was 1t raining or had 1t
There had been some rain. I could deten
‘the 4th of July and subsequent to that it

At that time did you observe the leak

023
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i
1n:the basement?
A No I didn't.
! . Q Had you at that time had any conversa-
ti?n with Mr. Plogger regarding the basement?
; - A Up to the time I signed the contract I
haé not even:met Mr. Plogger.
i Q After you signed the contract that day
dia you subsequently discover the problems with the basement?
j A Yes. I obtalned a key in order to take
so@e meésurements.to ﬁlan on moving our furniture and so on
like that and I was out there -- again I can't recall the
exgct date - on a day after a moderate to heavy rainfall.
ThF west and south sides of the basement were essentlally
flooded across the basement entirely and the water was being
ab@orbed up a drywall that partitioned off a study area,
wﬁich was one reason I wanted to buy it, I needed the study.
| Q Explain to the jury exactiy the contour
oﬁ the lot on which your home was built.
ﬁ A Basically, the road runs down the appfox-
iﬁate crest of the hill and I am on the low side of the roadT
down a grade of about seven or ten percent - it is not a very
séeep érade off the rpad 1hto the yard and there is a grade
déwn, sloping gently around the house. |
1 Q You heard Mr. Coffey's'testimony about
tge wall that he reinforced and the back fill. How high
|

| | 024
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up does the back fill come on the basement on the side where

tHat wall 1s?

A The total height of the basement there.
Q It comes all the way up to the ---.
"A Yes, i1t would be about -- from being

down in the cut after Mr. Coffey excavated - somewhere around
eight feet.

| Q On the lower side of the house, away
from that wall he was working on, is there any f111?-

A Where the short retaining wall is?

Q The opposite side of the house. In

other words, you say you have fill all the way up to the top

of the basement wall at the entrance to your house, now at
the back side of the house ---

j A - There 18 a basement level entrance
back there.
Q So the whole back yard is open and level
and no fill on that, is that right?
A There 1s fill out there but it 1s not
around the house. There 1s i1l to level the yard ub.

Q How does the yard to either side of the

house -- if you are standing in front of the house, say you
are looking at the front - the first thing is that long wall
that Mr. Coffey worked on - you say there 1is fill all the way

up that wall?

020
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A Correct.
) Q What happens to either side of the
house?
A To the right there 1s a good sloping

aninage around the house -~ to the left the slope is about
lévél as 1t goes around the house and to the west of the
house of course you have continuous slope past the house,
d%wn the hill. |

Q Now the wall that Mr. Robey referred to
and talked with Mr. Coffey about, the extension of the base-
ment wall, which direction does that go as you face the
house from the front? |

A It goes to the right.

Q And 1s that where the slope goes down?
A Yes.
Q How long is that wall from the end of

the house to the end of that extension wall?
A It's less than twenty feet in length.

Q How high is that wall right at the point

where it 1s connected -to the house?

A Less Fhan seven feet.

Q - How high is it at the end of the wall?
A . Four to five feet.

Q

Does it slope practically all the way

;26
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A It steps.

Q And I believe: you indicated that area
is graded.pff?

A : Yes.

mént, or is it brick or -- ‘ ;

A On the driveway side of the block it is
faced with brick. | i

l
Q How about the basement wall, 1s it

|

brick faced?

A No, that's block only.

tS.after you had signed the contract. How long was it befor
ybu went out -- I believe you indicated you got the key and
went out to look at the house again. How long was that, do
you recall?

A We were out there several times after

(<]

igning the contract.

Q You say on this occasion you observed

A : On this one occasion after the rain, I

went out then and the primary leak was in the southwest cor-
ner of the basement, a very heavy leak in that area and

coming through relatively low on the block. Then there were

G227

Q Is 1t exactly like the wall in the base;

Q : Now again, bringing your attention back

the leak. Would you describe to the jury where that leak wag?

e
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Q Did you notice any other problems prior

. to|~-- from the time you signed the contract until you closed]
A The air conditioning was not putting
out adequately, which was a relatively minor problem -- I

|
|
su?sidiary leaks along the south wall of the basement about
half way across the house in the area of the switch box,
geqerally the center of the wall, there was relatively

qu%te a bit of leaking there too. It was by-passing the

fl&or drain and soaking up the dry wall.

don't recall anything else during that time.

Q , What was your understanding as far as
the obligation of Mr. Plogger under &ou contract with him?
What was your understénding of his obligation?

A Well, I didn't know exactly what Virgini

law is but I assumed that any builder had an obligation for

one thing - a warranty that the house had been bullt correct]
] Q After you discovered these defects did

yJu talk to Mr. Plogger about them?

| A I talked to the realtor. I don't beliey

I /directly talked to Mr. Plogger at that time.
Q Now I draw your attention to the date

of closing, which I belleve was July 25, is that correct?

A Yes.
Q Where was that closing conducted?
A It was in your office.

028
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hai been made aware of them earlier by the realtor.

i Q So you had told the realtor about them,
an

) thé realtor about them?

.1' A That was my understanding.
coprection of those defects?

items as this would become a part of the contract that we

wo?ld eventually sign.

wh

as

Q And at the time of closing did you talk

Mr. Plogger about these defects?

i A Yes we discussed them at that time. He

1 were you advised that Mr. Plogger had been told by

Q Did he give any assurance about the

A My understanding at that time that such

i
E

i.

*

i Q Who made that representation to you?
‘ A I got that impression, I don't know
ether it is correct or nét, from thé realtor.
| Q Then at closing, did you point out thes$

rticular defects to Mr. Plogger?

A Yes.

Qv What was his response to that?

A Well, he pretty much acknowledged and
sured us he would take care of them. .

Q . Did he give you any oral expression as

whefther or hot he would warrant the house, and if so, for

w long? |

ho

0GR
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r£presentation only on the defects of which you were aware?

|
|
!
|
t
|
L
3
|
i

A Yes, and I think that specific termin-
ology was used on the»specific items in question:.
v Q As well as you recall, what did he tell
you?
'A It would have to be a pretty bad para-

phkase -~ I can't remember the exact words.

f Q Was there any particular time for which

|

hq said he would warrant 1t?
( _ A One year was under active discussion.
f Q Did he tell you what he warranted for

afperiod of a year?
J A I assumed the entire house as I recall
w@at was salid.

Q Were you willing to accept his oral
A No, as you know, I was reluctant to do

|
|
|
|

trat.
f Q As a result of that, were you prepared

tk go on to closing if he would not give you a written assurg

nce on the defects of which you were aware?

A No I was not prepared to go on to closigg

Q At that time then, was there a written

arranty prepared?

0630

e,
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hink that was. clearly understood as we went into this closing.
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A There was.
) Q Is this that written warranty?
i A It so appears.
! Q Was it signed by Mr. Plogger?
? A That appears to be his signature.
’ Q I believe that is a photostatic copy.

Lit me show you the original and ask you if that 1s the orlgg
inal of that written warranty?

A It 1s.

MR. SPENCER: I tender this as an Exhib}

Your Honor.

' Q At the time that he gave you the written
wgrranty, did he continue to tell you orally that he would
wgrrant the house against defects for a period of defects as
well?

j‘ A Yes.

1 Q Based on his promise to give you that

|
Marranty; were you willing to go on wilth the closing?

| A Under those conditions, yes, I agreed
qb proceed.

% _ Q- So did you go on to closing and pay him
And take the deed?

A We did.

031
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warranty?

the deed, 1is that correct?

anything to correct the defects which were specifically cove]

tﬁis subsidiary firm called Sealtight and they did make an

Q Did he then give you the written

A That 1s correct.

Q At that time, did you fulfill all of
our obligétions under the contract to purchase? Did you
ay him the burchase price acéording to the terms of the
ontract?

A Yes.

Q And took the deed?

A Yes.

Q And subsequent to that I understand you

aid you got the warranty from Mr. Plogger, based on his

romise that he would give you that warranty after you got

A Uh huh.
Q After that did Mr. Plogger proceed to di

d in the written warranty?
| A Yes, the air conditioning was taken carg

f. As for the basement, Mr. Plogger did get a contract wit}

ﬁitial application of something on it the day we moved into
he house.

Q Were you given a written contract to sij
n regard to this outfit out of Roanoke?

032
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A There was a document, yes, that I did
sign.

Q Tell the jury what happened at the time
you signed that, why you signed it.

A I signed it under the understanding that

aé the owner of the house I was authorizing the work to be

done.
| Q Was it your understanding tﬁat you were
a%cepting that as a satisfaction by Mr. Plogger of his bar-
gain to you?
A No, I was accepting this as an attempt

té comply with the warranty.

I Q Did you pay that contractor for the work
that they did?
| A No.

Q Do you know who did?

A I assume Mr. Plogger did.

Q Did their work correct the problem?

A No, in fact it aggravated it.

Q Did you discover any other defects 1in
the house?

A Yes as time went by various other thingsd
came up. Adjacent to the basement study area - which I was

using extremely heavy at that time, my first year as a pro-

essor, the bath in there, thé shower in there was not

|
633

I
|
£
?rapped so as the septic tank came into use we were getting
|
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the winter Beason-and went into heating, it's an all electrig¢
installer over from Buena Vista . They repaired some burned

the wir;ng was non-specification wiring. Those two things

ip and install the proper wiring to the furnace, which

ome choice odors back there which made it rather difficult

o work in that part of the house. Then when we went into

i

eater and we had trouble with heating unit and called the

ut relays ahd told me the reason it was burned out was that

ome immediately to mind.
Q Did you point those problems out to Mr.
iogger?
| A I did.
| Q What was his reaction?
| A Mr. Plogger got-an elecﬁrician to come

lllevated that problem. He had a plumber come in and in-
pect the problem in the bathroom, the basement bathroom but

pparently the estimate was rather high and I believe Mr.

logger rejected it. _
| Q - Did he ﬂave the wiring corrected to the
ﬁrnace-air cbnditioning unit? |

E Yes, that was corrected.

Q - Do you recall when that was done?

A It would have to have been certainly no
ater than November.

Q That would have been 4n 19752

0634
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A Yes.

Q During that period of time, from July

up through November of 1975 could you have had these repalrs
m%de if you had wanted to?_ Did you have the time to get
sdmebody to do it yourself if you had wanted to?

A , Sure.

Q " Why didn't you go ahead and get 1t done

ycurself at that time?

A I assumed the warranty meant something.

Q Did you give Mr. Plogger an opportunity
e%ery time you discovered a defect and reported it to him?

A Yes, over this period of time I tele-

phoned him frequently on this subject.
‘ Q Did he ever deny to you that he had not

mgde a warranty?
1

A No I don't beliéve sO.
f Q How long did you wait for Mr. Plogger

/

t% do something?
l A ; Could I refresh my memory from the
ﬁetter you have in the file there?

4 Q VCertainly, this letter? Let's back up
and forget that question for the moment. Let's go back to
7he early part of the fall when you say you discovered the

¥eak -- or the basement continued after these people from

Roanoke had tried to fix it. Did you do anything to test

|
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_ t?pering down to perhaps five foot, maybe a little more.

tth wall or to try to find out where the leak was, and if
soﬁ~what did you do?

L | A First off, when the leaking continued
I Lontacted the people in Roanoke again and asked them to
re%urn for apother treatment. They were very reluctant to
dﬂ so but finally did. Secondly, the cracking on the wall
b%came obvious -~ not just separation cracking but the wall
qu actually moving in this fashion here. So to determine
w&ether the movement was continuing I did take a glass slide
aAd epoxy it across the crack and on the next -- ok, in two
or three days the glass had broken indicating the movement
oq the wall was contiquing. That's when I became very con-

cérned that the wall was actually collapsing into the house.

| Q " How long is that wall?
A Seventy-one feet.
Q Is it filled all the way to the top of

the seventy-one feet, dirt on each side?

A Essentially. At the west end it starts

i ' Q You say this wall is seventy-one feet
l&ng, in this df;ection. Were there any walls inside the
hguse to support 1it?

; A Well, at each end of course, the wall
a# the east and west end was supported there but down the

length of it there was a dry wall separating the garage from

(36
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}f' Q A dry wall?

| A Yes.

J Q You mean it was constructed out of wood
and nailed to that wall?

! A Well, it was nailed to wood above and
I keel quite sure it must have been -- must have had metal

sths into the floor although I never did check to see.

Q How far was that wall from the end of
tqe house?
j A About a third from the west end.
Q And from that wall to the other end of

tHe house, were there any breaking walls?

A No, there was no support.
Q How big was this crack that you ob-
sérved?

{ A Well, the crack progressively got larg-
er. I think by the time'ﬁf{ Coffey started to work it had

|
_1bcreased to perhaps three-sixteenth of an 1nch, something

lﬂke that. That represents a significant displacement
obviously in order to get that much of a crack.

Q Do you know how much that was was ver-
tically out of plumb?

| A I never actually put a straight edge up

to it, but in estimation: it would be something like an inch

037
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or
rl

yo

mo

as

come to do anything to correct those defects?

..

house was concerned? ’

furnished to Mr. Plogger?

would have been 30 December 1975.

two inches that_it moved. It waé not originally out of
umb, but it had moved that far. .
| Q It moved that far during the time that
u lived there?
- A Yes.

Q After you became concerned about that

vement, did you contact the architect about thét?

A I did.

Q And who was the architect?

A . Mr. Ed4

Q And did you havevhim do a report for yow

to what defects there were as far as the basement of the

A That 1s correct.

Q And did you have a copy of that report

A Yes I did.

Q Did Mr. Plogger ever respond to that or

A No.

Q Do you recall when that was furnished
Mr. Plogger through his attorney?

A I can look it up very quickly. That

Q At that time, were you still willing to

(38
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been somewhere around the middle of March.
Q of 19767
A That's right.
Q - . What was your agreement with Mr. Coffey!
: A That he was to perform the work in a
manner consistent with local -- with good practice and 1
would pay him for his work plus a reasonable profit on his
part.
Q Do you recall what that reasonable prof]
figure was?
i A | No.
; Q Tell the jury what Mr. Coffey did to
_yoﬁr house.
A Well, to start off with Mr. Coffey ex-

ca

have Mr. Plogger come and correct the defects?
doiit.

correct them after that?

made a contract with Mr. Coffey?

A I would have been delighted to have him

Q Did you continue to ask him to come and

A Yes.

Q How long was 1t after that before you

: A I don't recall the exact date of the

ntract but I can give you an approximation. It would have

vated the front of the house along the wall, in the yard,

639

35
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taining walls, one of which replaced the exlsting dry wall

and that necessitated removing the stoop in front of the
house and luckily just by removing the fill in there the

wall then, by itself, reverted back to the normal position.

It went back to the normal position by removing the presSure
on it. While he was down there he discovered that the drain
tile had beén laid upon a course of rock, rather than the
other way around which was normal practice and that the drair
tile had ﬁeen plugged by the material that was used to put
a|seal around the basement wall, this firm from Roanoke.
What they had done, in doing the job, they had run their

pfobe through the fil1, actually into the tile, and had

pﬁmped the tile full. AAs a result of that he continued the
excavation around the corner in order to remove all of this
tlle and repiace 1t with new drain tile which was properly
laid. Then when he went into the wall on the front of the
house, every other hole in the block, he knocked a hole in
the top and stuck a steel rod down in there and then poured
that full of concrete. That is not every channel, but every

other channel. He then went inside and built two small re-

between the garage and the wash room, and the other one was
a wall that chopped up that section of the basement, These
were pinned to the concrete floor. Let's see, what else

did he do. The shower - that looked like a significant

i
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pr&blem but one of Mr. Coffey's men came up with a good idea
on that, he was able to remove that quite easily and rake
oué the floor of the concretelunderneath the house and

1n§ta11 a trap to alleviate the odor problem and re-install

J

the shower.. I believe that is all that was done originally.

| Q Then I belleve he came back to do some

other work?
|

! A Yes. That did not correct the leak

préblem, particularly in the southwest corner of the basement.

1

It 'still leaked there, in fact so heavily that I

i remember
on% night I built a dam across that area and I héd a small
submersible pump and I used the pump to pump water into
buLkets and I carried the buckets out back and dumped them
ané we have something like -- between seventy and eighty

bu?kets oﬁt of that area alone.

l - Q You indicated thére was a study---
| A In the basement.

Q Where is that related in relationship

to

|
!
;the wall which he had to build?

A It would be on the opposite side of the

|
basement from the wall.

Q | It would be on the side that opens out

into the level yard into the back?

|
1

|

‘ A - Yes, that's correct.

| Q What was the function -- what were you
| ¢4l
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using that part of the basement for in the area where it

wa%’leaking?
i :
|

naFe i1s there, the water heater i1s there. One bad leak was
right behind the electrical panel, and there was a workshop
ovér there too.

f Q If the water continued to leak in the
ar;a where it had been leaking could it get into the study

area? Did that have a dry wall?

A Yes 1t did.
‘ Q Did water get into that at all?
A Yes it did. In fact the carpet became

d%mp and we had trouble with odors there for a while. It
wJuld hit the dry wall and then soak up - it would be wet
as high as fourteen or fifteen inches up the wall.

‘ Q Mr. Coffey I believe indicated in res-
pJnse to Mr. Robey's questions, that he back filled that
wgll after he dug out where the tile was and he plled dirt
uﬂ higher on the house so that the water would drain away
'fr’(om 1t a little bit? .

i A Yes and no. The dirt was piled up as
you said but you have_the problem of taking one cubic foot
of dirt out of a hole and breaking up the dirt and putting

it back in and it ends up being more than one cublic foot so
|

1

042

A Washing, storage, and of course the fur

you autohatically had a pile as a result of filling the trengh
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~another area on the side, just to get rid of it, and then

back up.

Q Did you yourself do anything to create

a swale there after Mr. Coffey had completed the work?

A . Yes, recently I have.
Q What did you do?
A Well, I used a transit from school and

went out and surveyed the actual slope across the yard and

esJablished the grade I wanted and then went in with a rotor

tiller and broke up the sod and the earth underneath it so I

|

could establish that grade and moved that material off to

reiseeded.

! Q Is that part of the price that you paid

Mr. Coffey or is that just work you d4id yourself?

A Right.

Q That is not a parf of the damage you
are asking in this case?

A No.

Q Did you ever have any difficulty with
the well, or the water supply?

|

A Yes. That showed up rapidly too in thiq
da&p weather period that Mr. Robey mentioned. Thé water
became cloudy and I did have it checked to see what condition
the water was in at the time and it was unsatisfactory.

Q You say you had the water tested and

. 043

39
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1 it| was unsatisfactory?

2 - A Yes. » . |

3 | Q What did you do to correct that problem}

4

5 . MR. ROBEY: Objection would be made to

6 : that question. It was my understanding

7 at the pre-trial conference we are here'

8 _ on express warranty in regard to water

9 in the basement. That was my under-

10 ‘ standing of the pre-trial rules.

11 , MR. SPENCER: If Your Honor please, I

12 beiieve at the pre-trial conference, as

13 as result of the recent Supreme Court

14 case, Mr. Robey 1s correct, but that

15 | case -- there was no implied warranty

16 ' as a result of tﬁat case -- but that

17 : | case specifically did not adress itself

18 to express warranty, whether oral or

19 written. The plaintiff's position, and

20 . ) | the testimony has been that there was a

21 ' .written express warranty and there was

22 at the same time, cotemporaneously with
_23 _ i1t an oral exbress warranty.- The evi-

24 dence that 1s intended to be adduced

25 ' by the question to the witness is that

| 044
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of the damages suffered as a result
of the breach of the oral express warr-
anty, which 1s not in conflict with the

written express warranty but is consis-

it.
COURT: I would ask the jury please to

step back in the jury room.

JURY oUT

COURT: Gentlemen, at the pre-trial conference

I believe the only thing that we finally decided was the
qu?stion on burden of proof and the test on the damages. The
ca%e you refer to, i1t was agreed i1t addressed itself to the
imélied warranty. It 1s my recollection that the discussion
ané the oral statements could not be ruled on at that time
and also the question of exactly what was consideration.

‘ MR. ROBEY: Well, I think we were-- I feel that
if’it was not ruled on, 1f I am in error in my statement on t
I %on't think that precludes me from objecting --

COURT: Right, I think we:were not able to reach

a conclusion on that, based on the ---

Gad

tent with and made cotemporaneously witT

hat ,
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MR. ROBEY: There has been introduced at this

poiﬁ% a written warranty, warranting the basement, the water
préblem aﬁd so forth. That ié én express warranty but I
understood the opinion to state there was no implied warr-
anty in any warranties prior to closing, merged with the
de%d, at leaét that was dictum. The only way we are trying
riéht now is that an express warranpy given afterwards

might create another contract, but there is no testimony at
this time as to an express warranty on the -- after the
clqsing of the'transaction'and acceptance of the deed. Now

if he puts that on, where there is an express warranty after

clqsing which created a new transaction, with the consider-
atﬂon, then I think it is admissible. Otherwise, the only
way he could be claiming this is that there was an implied
waqranty prior to closing. '

MR. SPENCER: Our position is that the oral
express warranty was made at closing. As Mr. Robey suggests,
that was made prior to receipt of the deed. So I think the
question that poses is whether or not that expreés warranty
15 covered by ﬁerger as he suggests. The evidence goes
fur%her in that Col. Pierce has testified that oral warranty
was| ratified and confirmed -after closing by the conduct and

word of Mr. Plogger in terms of trying to meet the terms of

the warranty. Now, the warranty, the express oral warranty,
on Wwhich the Plaintiff relies, is that the -house would be

46
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|
free from defects in workmanship and material, and that
warranty was to be for a period of a year. The express
written warranty of course speaks for itself.

i I submit Your Honor that the law is clear, it
has been discussed on several.of the pre-trial conferences,
that there 1s no merger applicable to the warranty, either
express or otherwise. 1In the . - ' case, the Court

said there was no merger to collateral promises that are

not addressed in the-deed' Mr Robey doesn't suggest that

the deed says that there isn't to be any warranty. In the

4 . : ‘ case, the Court said it is not to be sup-
o

}posed that the whole contract between the parties is incor—

'pdrated in the deed made by the grantor in pursuance of or

'as cancellation of a contract for the sale of land - There

are many things pertaining to the contract which it is mani-
o - |

fest are never inserted in the deed., It goes on to say that

all the deed does 1t that it titles. it.‘ If there are other

eﬁements which are not inconsistent with the deed then they

survive merger.- p

5
'i Now, the other issue - and I think that this -
wﬁs expressed by the Court - some concern as to whether or

not the written warranty which was given at the time of the

Aclbsing supercedes any contemporary oral warranty under the

laM I would submit to Your Honor that the law 1s clear

that you can have a contemporary oral agreement with a

| ,47
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does not apply where the warranty is ambiguous, vague and.

‘slich -a case that evidence 1s always admissable. Not to
-dcontradict or vary the terms, but to establish the real con-

ﬂtract between the parties." And it goes on to say that you

Jritten agreement, so long as the two are not inconsistent

O.

r the written agreement doesn't purport to cover all of the

(W)

greements between the parties.‘
The Supereme Court of Virginia, at 189 Va. 381

aid " We think the ruling of the trial court was unquestion-

]

[+)

bly correct. While it is elementary that % parole evidence
is not admissable to explain or undertake to qualify a

written agreement, but it constitutes a complete statement _

of the problem. It is equally as elementary that the rule |
]

indefinite, or does not embody the entire agreement. -Ig

AN

can have an oral contemporaneous agreement with a written
aéreement s0 long as they are not inconsistent. .
| - And I submit to Your Honor that an oral express
uarranty to warrant the whole house against any defects in
uorkmanship and material, some of which may have been unknowT
at closing, is not inconsistent with a written express |
uarranty which does address itself to the defects which were
known at the time of closing and that both of those warran-
ties do survive merger. | :

COURT: Don't we have two polnts here? The one

that has been addressed-is merger. Isn't the second questiom

048
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that we are now talking about parole evidence?

MR. SPENCER: Yes Your Honor.

COURT: Now 1t 1s your position Mr. Spencer that

the warranty that has been introduced as Exhibit 4 is not
the complete agreement°

MR. SPENCER: Yes Your Honor. Col. Plerce's
testimony has been that at the same time that he agreed to
glve the written express warranty that he also confirmed his
oral warranty that he would warrant the house for a’ period

of a year, against defects. That was not in the written

agreement but I submit that it is not inconsistent with the

written agreement.

Col. Plerce's testimony has been that Just

initially there was an oral exnress warranty on the whole

bit and 1t was represented to him that covered these particu

things. He said that he was unwilling'to go to closing withj

out having something.in writing at least SO-far as the
known defects were concerned, and that‘it was agreed that he
would be given a written warranty on the known defeots and
an oral warranty as to unknown defects.A | |

I think the question for the Court becomes -~
do the parties, by sitting down and putting the agreement in
writing, then abandon any oraliagreement. :The evidence says
that warranty was ratified after the'closing; and confirned.

The case at 191 Va. 372 addresses that point I belileve.

A9

Lar
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to the Court's ruling.

this matter. I will sustain the objection, I think that
would be parole evidence, and therefore I will sustain the

objection.

COURT:l The Court is now prepared to rule on

MR. SPENCER: We respectfully noté our exception

€30 o
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16 |

18

Q Earlier, I believe in talking about the
size of the crack that after putting this material on the
crack it got larger and probably you testified 1t looked 1like
it bulged out as a result from pressure. You indicated that

after the wall came back into place, the crack closed up some

L 4

what then?
A ; Well, essentially, that's true, that's

what you've been calling it, 1t's a hairline erack.

Q Is your basement now absolutlyfyateﬁ-
proof? . N | T )
o A  No. | |
. ‘ DY
Q You still experience what you have

learned is consistent with what you might expect a basement

to be in Rockbridge County considering the difficulty...,...-

A No, it's excessive as yet.
Q Pardon°
A No, it's excessivevleakage as yet. N
i : Q .Still more 1eakage than most basements°
A | Yes, considering the people I know, the

basements I've been 1in, yes. Relativly new houses and things

Q Now, have you paid Mr. Coffey's bills as
he testified amount to $3160.00 and the one amounting to .-
$225.50,

A . I have, but may I make a comment ?

S om

3
1
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Mr|. Coffey's work there was primiarly directed on correcting

progressed to colaspe of the wall.‘ It was not primarily

working on correcting leakage at that time. He was hoping t¢

ing now.

By Mr. Robey:

your testimony somewhere that you thought signed documents

ought to mean something. Is that what you sald?

w

a

the structural deficeancy in the basement that could have

get to it has he went along on the main problem.

hals he reimbursed you for any cost in correcting the defect.

signed document and it was a contract?

And that contract that you signed and has got you and your

| Q Has Mr. Plogger paid you any part of --

i

PIERCE - CROSS

Q Col. Pierce you made a statement along

A Yes.

Q You started out this transaction with a

A Yes.
Q - Between you and Mr. Plogger, was it not

ife's name on'it,»in paragraph nine says that you have made

nd inspection of this property satisfactory to yourself and

57

A No, not at these fees that we're discusg-

-~
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e builder.
there would'nt be any deals.
d you signed it.

very standardized contract used in the state of Va.. -

Right.

ncedred daé reéss .

roughout the state.

y not be modified.

u accepted it in the condition it was in, did'nt you?

Yes, it says that.
It says that and you signed 1t?
And I signed it after protesting it to

Oh, you protested it and she explained

you that this is what it took to do a contract or élse

So it was either that or nothin

N
N

No, it was explained to me that thisvﬁas.'

~ Any such item as this would be subject
...+ Would be brought up at elosing to be recognized. And
course at that time I had made an inspection which I

ought to be adquate, however there's no way I could find

Well you're saying there was something
bside the agreement which made you go ahead and sign 1t9
| I signed the agreement, yea. With the

'ierstanding that it is merely a standardized contract used

But the next'paragraph says that this"

| ntract censtitutes'the entire agreement by the parties and

053
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1 A Yes sir, that's what 1t says.

2 i Q And you signed'that, did'nt you?

3 A Un huh.

4 Q And you tell the jury that the document

5 | surposed to mean something. But when you came to close, eve

though you signed this document and put your name on 1trand

7 pu¢ your word to 1t, you refused to meet that obligation,

8 di%'nt you? Unless you got something more than that obligation

g | called for?
,i No, I only expected to get what I thought

10 L A
11| was orginally.... In other words, I had detected after signing

E.

that contract, a conceled defect, one that could not be

12
13 reasonably discovered at the time I made my inspectlion.
14 ; Q But this contract does'nt say that 1if
15 yJu find something later you can change the contract, does 1ig?
16 A Does it speak of conceled defects in

17 there?

18 Q‘ It says that you agree that you made an

19 inspection satisfactory to_yourself?

20 S Under the conditions which I made the

21 inspection, yes it did.
And the defect yéu found was a crack in

22 ' Q
23 t?e wall? .
24 ' A And the defect that I found was a baset
25 ment full of water.
54
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is

ciby.

that day.

Q
A

Q
A

o P» O

A

Q
A

During a heavy rain?

What 18 a heavy rain?
I was asking you, what is heavy rain?

Okay, I can tell you what the rain was

What was 1t in November?

Aaa... November was a drymonth that

year, September was a wet month.

Are you sure of that?

Yes, I am, I have the -- data for the

Where 1s that at?
It's in my folder here.
Would you get it out please?

I....I'm reluctant to, since this is

data I'm using on another research project which I do happen

to/be using-- However I will be happy to give you....

Will you read that?

What year was this? There's no date on
1975

Mr. Spencer: Your Honor, I am very

vefy-—-- here as to who wrote it or where it came,from but it

obvious some heresay source and I object to that.

Mr. Robey: What date is that?

G55
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Go ahead with that, but it does'nt say
what year it is talking about and that
should be made'clear.

You say September was the wettest month?
Of that year, a unusually wet month.

What of October?

October, November were relativly dry.

O » O »>».O

Do you have the data to substantiate
this?

A I can give you the data off this compute
pr%ntout for this official record for Lexington for the
Weﬁther Bureau. 1975, August had 3.68 inches of rain, Sept.
hai 7.43 inches of rain, October had 2.60 inches of rain, Nov
ha4 1.76 inches of rain.

i Q - Is that 19757

? _ A That is in Lexington, Rockbridge County,
1975 dated precipatation in inches, U.S. Government Bureau of
Records.

i . Q | What 1s the average for these months?

% A ", The normal average for these months,
agaﬁn I did go to the trouble of looking up such , and typical
her% in Rockbridge County and I'm quoting from the Climatic
Atlés of the United States, the average range accurs from ope

to ﬁine inches for July, August, September and normally the

rain fall from March To September will exceed three inches

Mr. Spencer: 1 have no objection to thdt

L1y

056
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rai

you

ver

tha

for

you

got

you

onth, . and during July and August willnormally exceed Ui

hes a month.
Q In what month was it you notices water

the»coiner of some places?

accepted this written document which you call warrent?

(57
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j A The first time in July.
é | Ql Then you had some in September?
‘ A Yea, that's when I was doing a lot of the
keting. »
Q In September, when you had 7.43 inches of
n in one month? And after all this other has been done
still have water when you have heavy rain?
A In one area, yes, only in one area, and
vy much reduced.
Q But even that occurs in heavy precipitatjon
A As yet, they're still trying to correct
2 prdblem. |
? Q Now, did you agreed to pay 63,000.00
;this house; did you not?
A Un huh
Q And when you got to close the transaction
vwould'nt pay 63,000.00 until you got a deed and then you'
an additional written documental warrenty, is that correct?
A Basically correct, sir.
Q Now &ou accepted the deed first, and thenp
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J
{
A That 1s correct.
( ' v
B Q So how much did you pay for the written
| _
waﬁrenty’ ‘Over and above 63,000.00?
} A ' Well, let's put it this way, we went

ahéad and closed the deai that day. Mr. Plogger got his

; _
money as he told you then. Whereas otherwise it would of

certainly been delayed, to have the problem corrected before

i

I would close or may of resulted in another case in’ court,

N -
iri which there would of been the expense to Mr. Plogger.

1

! Q wWould you,ahéwer my question. You paid
|

the $63,000.00 in accordance with the contract figure?

|
; A Yes.
; Q And performed on the contract like you
wkre supposed to?
A Yes.
Q And you asked for a warranty, some sort

How much did you pay for that in addi-

ion to the $63,000°?

\

|

|

| |
?f written document.
t

f

| A Only that I paid promptly the £3,000.0(.

| Q Well, you were obligated to do that
| |
uinder this contract.
A Um.. That would be a subject of which

we'ld have to decide 1n ‘another court, for it to come to thig

Q Well, I assume the Judge decided it in

this court. But you did not give up anything more or pay

|-
|
|
|
|
|

eed to pay on this con-

(158

]anything more than you orginally agr

! tract in addition to 63,000.00?
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i

|
?
| A Well, yes, I accepted a house that was

[

defeciive to live in until such time until it was corrected
and 1@ so doing of course, I did make payment'on'the house
withfthe understanding that i1t would be corrected.

i .
i Q And I understand that you sub... that you

thouéht written document was surposed to mean something?

j - A Yes, I think that goes two ways.

o :
alright and you had made an inspection acceptable to you? And

Q And this document says that the house was

theibondition you found 1it, you would pay 63,000.00, did'nt yo

|
; A Yes, but however nmay I again say, the de-

fecé was conceled at the time I inspected 1it.

—

?

; Q Conceled?
; A Yes, 1t was'nt raining. .
| 0 Over what period of time did you look at
thi# house?
f .A Over a period of a week or so.
; Q Well, you started looking at it in January?
g A Ah.. yes, but a very brief look and I'm npt
evén sure:4f we entered the house at that time.
| f Q When did you enter the houselfor the first
.tipe?
; A Sometime.. uh.. very early in July.
; Q | Sometime very early in July?
: A . Un huh.
|
| 059
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wh#ch bears your signature and ask you if you wrote that let-

Q

ter?
A
Q
paragraph?
! A

abgut that house in Red Manor:-subdivision.

Q

house?

soﬁething?

Judge.

an

of

A
Q

d ask whether that
A

o » O

memory. ..

complaint under there and ask if that will refreash your

I'll show you a ietter dated April 1,

I did.

What does 1t say in the second quote
It says that I still like everything
You still like everything about the

Yes, that's right. That I saw.

You say written word 1s surposed to mean

Un huh. I agree, what I saw, I liked.

Mr. Robey: Introduce this into evidenc¢

I still 1ike what I saw at that time.
Col. Plerce, I'll show you a document
is your héndwriting?

Ah.. It 1s not.

It is not your handwriting?

It is not my handwriting.

Would you read it and refer to the item|

060
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Mr. Spencer: Obpjection, your Honor, The
witpéss said that was not his writing and I think we need to

1 . .
know where it's coming from and whose it 1is.

Q Did you make a complaint to Mrs. HErring
ton| about :the house?
A Ah.. What date is this?

Q Well, I don't know. Did you make compl-

iants prior to the closing of the house?

A Ah.. Yea.
Q Did you make those tomplaints?
! A They look right, un.. yea, I'm not sure

which times these were made.

Q - Well, you want to think about it? That

was mighty close to closing, was'nt 1t?

A Is What?
-Q Right close to closing?
A Hadito be very close to it, I would think

becéuse at least by that time, I had determined: that the
leak exsisted in the family room where the study carpet was
wet|and soaked with water, yea.

| Q fou went with Mrs.Herring to that house
went into the basement before signing that contract and after}

wards ya'll looked at that little hairline crack up there an&

you;knew it before you signed it.

A '~ WEll, there are certain hairline cracks

§{Ss N
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th?t you put on,gome of them are lots more than hairline

cr?cks.

! Q And you saw them and knew they wefe
-
th?re, didnt you?
; A Well, what a minute, which cracks are

you talking about? Are you talking about horizontal cracks

|
or1vertica1vcracks?
1 Q Both.
A I don't remember seeing any horizontal

Crécks. Vertical cracks, yes.
| Q You mean she had some vertical cracks?
i A These are vertical cracks due to the
seﬁtling of the foundation which, I will not say are absolut]
noﬂmal, they can be expected in most homes built with a block¥
fo&ndation.
i ‘ 4Q And you signed this contract knowing
that they <were there?
A Those had nothing to do with what the
problem was. These vertical cracks, they are there now, they

are uncorrected. Those are mentioned'by the architect and

they are not subject to repair.

Q Well, what are we talking about Mr. Pien
I understood some of your last testimony to say that Mr. Coff]
work was toward correcting the defects in walls and now youn

saying that your compaint now 1s about the water? Which 1is It

Ly

ce

ey

i | (62
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ago that just almost at the end of it, Now Mr. Coffey's work

is ' toward correcting the wall?

!

yo& about and you said you saw the wall?

moéing at that time.That occurred during this very wet month
of September, when most of the moving occurred on that , that

we [discussed earlier.

defect in the wall developed.

!

September?

Q

A

yea that's‘right.

Q

A

moved enough so 1t could be detected in the dark basement

at |the time I inspected it, if it had in fact, even started

Q
A

the fact that the basement was leaking before that particula:

Q

Mr Spencer: Objection Your Honor. I'd
like to have ;hat question... Mr. Robey
is very unfair. He asked this court to
make a rule about the defective wall ang
what's to say, Judge that.....---

Did you say in your testimony awhile

Yes, the structural defiency there,
Now the wall is what I was just asking

Oh Yea, but that thing had not yet

In September?
Yes, But that has nothing to do with

Did you take plctures of the wall in

I have got some pictures at least showing

063
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the extent inwhich leakage occurrs through the block and I

think...
Q Let's talk about this crack in the wall
whieh you make your complaint about .....
A But um.. it would probably show in this
photogfaph sa& from a distance from here to Mf. Mann across
| the| basement with: the Polaroid camera is aﬂ3/16;nch crack
gonna show up here? I did'nt come up and try to take a close
up bf the craék.
Q Why? Did'nt you think that would help?.
.A No, I did'nt, I thought the warrenty
would be honored. I did'nt think I would have any particular
problem getting them fixed.
1 Q Well you've got to have a problem first,
have'nt ja? And you've got to establish the problem»exsisted
‘ - A I think the fact‘the problem exsisted
will bé established/
Q Did anyone tell you....-—-
A The size of the crack is inmateriai----
5 - Q Where are your architectural plans for
doiﬁg the work that you ---
‘ A Plans? Dd vou draw plans for every
litéle bit of wdrk that is done on a house?
Q Well, you got an architect, didn't you?
A That's right.
Q64
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a plan? We explained the problems and he —-~-

as

Q Where are the architect's plans?

A Do you have to draw a plicture to explaiq

Q Do you have specifications for the job?
. A I have speifications in the form of --

for having pictures to explain the work, no, I don't.

0 Well, so you don't have plans?

A | Not in the form you refer to. |

Q No architéctural drawings?

A ' No.

Q "Do you have any specifications for the

job? What size brick - how long a wall - where 1t is to be

located, that type of.thing. Can you show the jury any of

th

ti

anrt

be
re

in

t?

A No, not -- you mean written specifica-
ons ? |

Q | Sure, do you havg'any?

A Specifications as to whét size brick
> not applicable, since there will be no brick used --

Q Well, that —-—-

A " The fact that the cinder blocks would
rodded and filled with concrete are in the architect's
iommendations - the interior walls of the basement to be
sulated -- |

Q OK, do you have a break down on the

06O
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cost of each of those individual jobs?

A
Q
A

I do not.

You don't?

No, I received a bill in a specified

amount and I paid the bill.

the

Q

Job?
A
Q

woulld cost you?

A
Q

Did you get more than one estimate on

No.

Did you get any break down on what laboxj

No.

Did you get any break down on what

materials would cost you?

who

fou

don
and

est

A
Q
A

Q
A

Q
A

what he did.

imate.

No.

Didn't that concern you at all?

None whatsoever,

was doing the work.

Soyyou just took
I certalnly did,

I had trust in the man]|

his price?
I 6rusted him.

$3,000 or whatever it was, and never

nd out anything about what the work was ,or ---

I knew what the work was that would be

e. I observed it as it went along, what he agreed to do-

The amount of the bill was less than the

(66
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!

Plogger than $63,000?

k]
i

Does it

at‘thé

i

contrac

Plogger
it not?
i

J .
alterna

Q Have you ever paid any more to Mr.

A No.
Q I show you a document dated July, 1975.
state your name at the top and have your signature
bottoﬁ?
A Yes.
Q Is that a contract you entered into?
A No, it's a contract I agreed to but---
Q So you didn't enter into it, it is a
t you agreed to?
A Yes.
Q , And that was the contract that Mr.
brought to you, after asking yéu some questions, was
And giving you some alternatives?
A I don't recall eiactly a discussion of
tives, this was brought to me..
Q. And you accepted 1it.
06’7
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A As what? I accepted that this work be
doqe: And "In effect I gave permission by so signing.
5 - Q Well, it's makes you the beneficilary
ofgthe conﬁréct?

’ A Well, um.. it lists me as a purchaser
ani I did'nt purchase anything.
| Q Well, you signed it as a purchaser?

A | - Yes, but I certainly did'nt give him

money on this.

_ Q WE1l, he paid for 1t. And you accepted
hié payments?

A Yea, well, this was an attempt to sat-
1s?y....

| Q How many times does it say that they

maj have to come back and will come back? In case that con-
tract poses a problem to you?
i A Up to three times repeated over a perio
of%one year after 1hst111ation. ‘

! Q One year, three times. Now you were a

party to that® agreement by your signature?

I

! A In that I permitted.....

5 Q How many times did you get them back to
tere? _ ‘ |

i A I got them back one addition time.

! Q And you did'nt get them back the two

fu?ther times that were permitted?
| | 068
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e Q And already paid for under the agreement
did you? |
A No, I did'nt.
Q - And you did'nt do it because you wanted
to|get some more holes down there in that basementf and you

wan

tal

1deas.in that time, did'nt you?

And

work. They were very reluctant to return, but they did

come back and repump the area again. After the second visit

bac
So,

and

you

k the leak was not only no better but it was even worse.
it did'nt seem logical to call them back for a third timd
'see 1f I could revert the basement into a swimming pool.
i Q . Well, you had a contract with them?
'? A As obvious...
| Q - They were‘responsible people or else

A That's right.

?ted to get some different stuff up front and you'd been

‘king to an architect and you got some different fancier

A No
Q Why did'nt you fulfill the committents

that agreement?

A " Alright, I did get them back one time.
1t was like pulling teeth.
i : Q Why did you get them back the one time?
‘ A Because the leaklpersisted, after their

wouldn't of accepted a contract with them?

69
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‘ A Oh yea- .
Well, you accepted them didn't you?

| A ' I accepted Mr. Ploggercontract with
th%m. V“
f - Q Well, why did: you-sign it unless it waﬂ
acceptable? |
A f Bevause he asked me to sign it with the

c

{

understanding that , of coursg¢ this ipermitted the work to be

done on the house. Mpr. Plogger”no longer owned the house.
| :

Q il Well, 1if you weren't willing to accept

these people as good and reputable people then why did you
_ : .

accept it at all? . T

C—

N
A I didn't say I wasn't willing to accept

them as good and reputable people, this particu{ar technique
of pumping ~=- around the foundation under cert .n‘situations

a gcod technique, if properly appiled. As we found out later

thi1 was not even properly appiled. J
§ Q You acknowledge accepting....
A I acknowledge signing this agreement.
S Mr; Robey: I want to introduce it into

evidence, Judge.

q And you say you did not carry it through

on all three times?

A I just carried it thrdgh one time. -

(70

SHENANDOAH REPORTING SERVICE

P. O. BOX 161%
GREENVILLE, VIRGINIA 24440




10

11

12

13

" 14

15

16

17

18

19

20

21

22

24

25

64

Oﬁe adittional time: May I add that.... One additional

reason I did not, I should mention, was that of course by thq

time I had gone through the one year -- -- the oral
warrenty of one year had expired too. Which also concerned
mJ at that time,

Q What was the representation from the

surposed to do for the water in your basement? What did the

architect tell you?

A I don't believe he said specifically
what would completely eliminate the problem.

Q Then what did he do?

| A At:least he reduced the problem, of
cJurse the work that was done was primarily to keep that

front wall from caving into the basement. If that caved in

then we'd have a real problem.

w%ren't there? You were given three or four differnt ways
tg do that?

Av By whom?

A By Mr. Plogger, using the -- this
obviously didn't work, in fact it aggravated the problem.
Q . Geting the -- one things getting the
wgll, the other things getting the--.

A What are you talking about?

071

architect and from the contract at this»tlme that this wasn'g

Q Well, there were lots of ways to do that

-
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]

- Q I'm talking about what the contract was
witn-Coffey? What was he going to correct?
A Primarily he was going to restore struct-
ural integrity to-that wall and at the same time try to correck

|

Q This wall was acceptable to you at the

date of closing was it not?
- A In the inspection I was able to meke, yes.

! Q And it had been standing there for nineteen

|
mon%hsrprior to that time?

j A Yes, and if you'll check the record had
beeﬂ relativly dry months.

1 Q And then it continued I assume to be
|

accéptable to you because in July of 1976 you went ahead with

the%project with ‘Mr. Plogger not to do anything about the wall
{

but {to do something about the water, didn't you?

i A 1976? July 19767

| Q Well, that date of the waterproofing con-
tract.

: A Oh; that was 1975. That was much previoys

to discovering the crack in the wall.

Q Alright, you closed on what day?
A ' 25th of JUly, 1975
Q And immediatly you brought --

When did they come back?
7
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A The first day that we moved in and I'd

havé_to look at my records to see way day that was, but it
was;early August I belleve .

Q Okay, and when did you call them back?

The| second time?

A I have no record of thatexcept they
obj?cted very much to coming back but they considered it to
be ?ess than 90 days at that time.

.$ Q When do you claim.. ah.. say you saw
mov;ment in the wall?
‘ A It became very rapid movement during the
monﬁh of September.
| Q When did the architect first come out?
A I talked to Mr. Ravenshorst first I
believe the end of October , I tried to work through Mr.

Plogger first. Mr. Ravenshorst was probably out there the

first week of November.

Q And you say he did no measuring whatso-

ever?
;

A Well, he measured the lenght of the

houée,‘things like this.

Q He didn't measure the slope of the wiil?

I A AS to whether or not 1§ was pumped? No,
he #1dn't have a -- to use at the tiem.

Q And you say no one ever did measure 1t?

That gou know of? ‘
073 ’
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Q
A

beside the walls to see whats normal ..

Q

pictures here today that will show 1t?

A
atjall? NO.

Q
didn't bring them?

A

Q
A

~water had stood on the floor.

Q
ested?

O > O P O >

wet the wall got under conditions of leakage...

Measure what? The height of the walls?

THe plumb?

‘ Nothiqg more than putting your head up
Do I understand you to say you have no
That will show the amount of displacemer
Do you have any pictures here at all?
'No
Y:oou've got pictures here at home but

I've got some pictures that show how

ﬁhy didn't you bring them today?

It didn't seem awlful material where

Don't you think the jury might be intert

Possibly

Why didn't you bring them?

It just didn't occur to me

You've got no plans and no drawings?
No. I

And no specs?

074
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'require that he. promise...;.

made before you accepted the deed?

A No, I don't have......
PIERCE - DIRECT

Q Col. Pierce, I want to clear up one
question and that is about what happened at closing. In
answer to Mr. Robey's question you responded that you G seen
the wall before closing and after being given the deed. Now

my question 1s before you agreed to accept the deed did yOu .
N,
_ s SN

Mr Robey: ObJection, Your HOnor; .
ObjJection to thevquestion; just ask him

what happened;

to you and what happened after the deed was glvent to yoﬁ"so

far as the water was concerned? I want to know what rule wa=

~A g ) You acted as my attorney and I insisted
the written warranty be provided for the house.f Mr; Robey, ]
believeworded the warranty, dicated the way it be: -worded and
I believe it was typed up, 1t was signed prior to signing ths
deed, with the expressed understanding that it would be de-

livered after the deed was signed.
Q - Did you furnish Mr. Plogger through his

attorney a copy of the report made by the architect?

Q  What happened before the deed was given |
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A Yes sir.

Q Did you furnish Mr. Plogger through his

attorney the estimate made by Mr. Coffey for the work, be-

Pl

wh

th

foﬁe you actually contracted with Mr. Coffey to do 1t?

A Yes.

Q On any of those occasions, did Mr.

bgger come forward and agree to do the work?

A There was a interchange of letters in

ich i1t was indicated that Mr. Plogger stood ready to do

edito him - something to that effect.
| Q Had you at that time explained to him
the nature of the work?

A Bit by bit, over the preceeding months
as'I talked to him on the telephone I believe almost all of
this was discussed with him. And then of course it was ex-
pléined in the copy of Mr. Ravenhorst's report that was for-
warded to him.

Q In response to the quéétions that Mr.
RobeY asked you -- he sald you were just trying fo get some-

th

at

ing that you didn't want to pay for~- did you have any

other problems with this house that you haven't brought to t

tention of Mr. Plogger?

A Yes, there's a few that ---

Q Tell the jury some of the problems you
(76
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ha%
|
|

|

|
1

en't bothered to bring up.

MR. ROBEY: I object to this Your Honor.
We're here about a basement, Judge, I
thought the suit was on the basement
and I object to this.

MR. SPENCER: If Your Honor please, I
would like to comment on that 1f I may.
Mr. Robey is objecting to my asking a
question - as I understand the Court's
ruling - on the grounds that it is not
relevant and I agree that 1s not relev-
ant to the damage, but in an effort to
impeach this witness Mr. Robey suggesteq
that he is trying to get something he
has not paid for énd he is nit-picking
about 1t. T would submit the witness
is entitled to rebut that effort to im-
peach him by showing that he isn't doing

that at all - that there are a lot of

problems that he has not tried to colleg¢

for.
MR. ROBEY: I made reference to that in
the opening statement as a conclusion

that the jury would draw after hearing

o

S
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a witness called by and on behalf of the Plaintiff, being

i

By {Mr. Spencer:

Q
A

15%202 Johnstone Street, Lexington.

Q
A

" Honor.

HENRY R. RAVENHORST

duly sworn, testified upon his oath as follows:

all of this; but I never asked him any-
thing about that at all., I never ésked
him one question about getting something
he hadn't paid for.

MR. SPENCER: I submit he did Your

COURT: I will su;tain'the objection.
I think the gquestion had to do with the
question of consideration and at this
point 4t 1s not allowed, and I will sus-

tain the objection.

RAVENHORST -~ DIRECT

Please state your name and adress.

Henry R. Ravenhorst, and my home address

What is your profession?

I am an architect.

(78
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Q How long have you been an architect?

i ' A For over thirty years.

i Q How long have you been an architect in
Le?ington? |

i A Over thirty years.

. Q What credentials do you have as an
architect?

‘ A I have been pfacticing in conjunction

g

wiﬁh partners for about ten years and I have been in practicg

for myself for possibly twenty years. I was trained as an

engineer and an architect and I have been practicing ever
!
since World War: II.

5 Q What organizations 4o you belong to?
|

A I belong to the American Institute of
A;chitects, the Virginia Society of Architects, which is a
sdb—division of that, and the Shenandoah Valley Association
oﬁ Architects.
? Q What degrees do you hold?
i A I have a Béchelor's Degree, graduate
wdrk in engineering and architecture.

[ | Q At the request of Col. Pierce, did you

gé to view his home in the fall of 1975?

A That 1s correct.
i Q Do you recall when you went?
1
: A According to my records I think it was
|

T 679
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"was dug in at the side of a hill. I found that this wall

about the first week of November, 1975.

i' Q 'Did you make an examination for the purd
pose of détermining whether or not there were any defects in
fhe basement of the house?
"~ A That is correct.
Q Would you tell the jury what defects,
if any, you found on that occasion?

_? A Yes. When I examined the basement the
rrbnt wall, which was dug in the side of a hill - I found
that this wall had cuite a noticeable bulgé in it. I also
noticed it had a horizontal crack, a separation in the

maﬁonry - the c¢inder block - this ran almost the length of

the wall. I noticed that the wall was a long wall which

hab quite a noticeable bulge in it . I also noted that it
haﬁ a horizontal crack, a separation in the masonry. I
noticed that the wall was a long wall, almost seventy feet,
wi;hout any lateral support - a long, continuous wall, and
th% crack occurred about three courses down, that would be
roughly about two feet down from the top of the block, where
the block had separated, and Just by aligning this up by eye
anh Just with a straight edge, I could tell it was bulged
more or less in the center of the wall and then tapered out
to a less noticeable bulge at the extremities of the wall.

I &hink it has been mentioned here before, that the only

‘ 080
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sdpport was the two end walls, but there was about a seventy

foot length of wall that was not supported in a transverse
manner 1n'any way. I also noticed that on the side of the
wall where the girder - which ran through the middle of the
biilding approximately, was bearing on the side wall there
wés no additional support, it was bearing just on the side
wgll and there was quite a noticeable structural crack in
that wall, which was due to the fact as far as Ticould tell,
t%at the load was being transmitted to that wall and it
dﬂdn't have enough area to transmit it adequately. I also
detected some cracks over the wihdows in the basement in

thL masonry work. I detected a considerable amount of damp-
n;ss and evidence of_previoushleaks as well as current
1ehks at that time. There was an area of floor that was
very wet and an area where the walls - especially the west
end of the house - were very damp - ahd evidence of a lot
ofjWater standing. I also detected in the bath room in the
ba@ement the odor eminating from that - from the bath room -
inbicated there was apparently some malfunction Qf the plumb
1nk system. About the best I could determine - I did not
make any exhaustive test because I didn't want to dig up
anything - I felt at that time that there was not a trap
unper the .shower and that the odor from the sewage system
wag backing up through the pipe there in the shower area,

] 4
sihce there was no trap there. That was my observation -

(81
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by

think those were the general facts that I observed at that

time. I do have a report on this and I could refer to that

to

cipal items. ' The front wall had a very noticeable bulge.

By

ac

erable portion of the wall itself, and it appeared to me to

be

Jo
of

especially when the house was built on the side of a hill

an

th
ag

qu

th

re
ha

re

not take measurements because it i1s very difficult fo take

or my estimate. As I say, I did not actually explore that

dlgging into the ground to find out what was there. I

see 1f I have covered everything, but these are the prin-
putting a straight edge up to the wall, although I did
curate measurements because the wall was bulging, a consid-

possibly an inch, or possibly a little bit more and the
int itself had opened up in the block. This 1is the sort

.thing that you would expect to find on a long wail,

i there i1s nothing else there to resist the pressure from
; earth piled against it and the water that might run down
ainst 1t; To me the situation looked as if it should re-
ire immediate correctinn. That was my recommendatlon.

Q What did you recommend be done to corregdt
e problems?l

A I recommended on the front wall - well,
recommended all of these - I read my cover note here - I
commended to Col. Pilerce that all of these things that I
ve mentioned were the“;tems that would normally be the

spbnsibility of the builder and from my experience, the

te,

(82
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WO

builder would make these corrections.

Pi

co

one was that the front wall be reinforced by filling a cer-

ta

in

tr
fu

an

¥

1 | MR. ROBEY: Objection would be made to

| that stafement and it shouid be strickern

" because the law in Virginia is that thene
isn't any implied warranty. That's a
‘matter of law and he's an architect. In
fact, the law is to the contrary.
COURT: I believe he is testifying to
what his understanding was and what was
sald at the time. I would tell the Jury
that his statements do not 1nd1ca£e whaf

is in fact the law.

A A1l right, in my memorandum to Col.
erce then, I made the suggestion of varioud things I felt
uld be done to correct the noticeable flaws, and one was

-- which we have recommended before in other situations -+

in number of voids in the blocks with concrete, and putting
those reinforcement rods so that the stress would be
ansmitted uniformly.over more of the wall surface. Then I
rther recommended that some lateral buttress be provided,
d the simplest thing that I felt under the situation there

uld be to make this of masonry or cinderblock and anchoring

083
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this in the floor with dowels to effect a buttress so that

thg*load being transmitted against the wall after it had
been reinforced with the concrete, that this would help
keep the whole wall from tumbling down. I also recommended
that a pilaster if necessary could be built.underneath the
girder to give a greater -- so that the load from the girder
1tle1f would be concentrated'on a VeEry narrow area of the
wall, which is the customéry procedure. I commented I think
about the cracks over the ﬁindows - that this was not an
unusual thing to happen in masonry construction, sometimes
this occurs due to some slight settlement, some shrinkage,
and that I would advise him to simply keep on the alert to
see that these did not progress to a more serious condition.
I believe that was the extent of my :—‘well, on the plumbing
I simply pointed out that should be investigated or correcteq
because the plumbing code very accuraﬁely indicates what is
reguired, or what is permitted in the installation of plumb-
1ng»f1xtures, that they be properly vented and properly
trapped. I simply suggested that he contact the builder and

see if that were done..

Q Do you know who did the work?

A The original work?

Q No, the corrective work?

A Yes, Mr. Coffey, W. W. Coffey and Son.
Q How long have you known Mr. Coffey and

hils work? . .
| 184
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A - I have known Mr. Coffey just about all

of§m§ life I would say - his firm for about a period of
| .
thﬂrty years - and I have known Francis Coffey for at least

thqrty years.

i

Q What is his reputation in the business?

MR. ROBEY: I object to that. I can
| bring a hundred people in here to tell
i ' you Mr. Plogger's reputation but that
i is not admissible elther. Unless you
!

permit me to bring in all the people
work --—-

| tion, Your Honor.
|
Q Mr. Ravenhorst, are you aware of the

|
charges that Mr. Coffey made for the work that he 41d?
|

; A Generally, yes.

{ . Q | Whét is your understanding of those
charges?

. A The charges that I recelived a call

on, it would be roughly $3,100 to make these repairs.

. Q If Mr. Coffey charged about $3,100 to

doing the basement work you recommended and i1f he had to

GBS

. who have had experience with Mr. Ploggezx

MR. SPENCER: I will withdraw the ques-

SHENANDOAH REPORTING SERVICE

P. O. BOX 161
GREENVILLE, VIRGINIA 24440




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

! 79

i
'
{
I

comé back later to correct the connection of the flow from
1 ) .

the. drain tile to make it a separate over flow from the out
1

flow from fhe storm drain; and he charged $225;00 for that,
in bour opinion are those reasonable charges for the work

that Mr. Coffey did?
f A: Certainly.
i. Q Are they Qonsistent with the charges
fof doing that kind of work in this area?
A Yes Sir.

RAVENHORST - CROSS
By Mr. Robey:

41
| o Q Mr. Ravenhorst, you submitted some sort

| : ,
of report dated November 14. Would you refer to that report

pléase?

f . A A1l right.

j Q The page that says " the following

I

coﬁditions.." do you see that?

| A Yes. |

i Q Would you read to the Jury that first
pa%agraph?

| A ' Yes sir. " The followiﬁg conditions

r

tﬂat'will probably require correction were noted on my recen

(86
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1népection of your residence---

e Q Would you stop there just a moment —-
you said the following conditions which "probably" would
require correction - that's a very definite qualification -

yo& sald probably?
1 ; ' '
1 A Yes sir.

; Q Why did you say probably?
A Well, I have one.item in here that I

!
wé% not sure would need correction.

? Q You didn't singlevout any one condition
yoﬁ sald " the following conditions" and you have all five
offthem listed. " The following conditions will probably

require correction..." There was some question in your

mihd, wasn't there?

| A ' No there was not.
3 Q Then why did you'put probably in there?
i : A I don't know. The intent hefe was

sipply to indicate that - with the probable exception of
tné cracks over the windows - that everything else would be
cdrrected;

! Q But the word probable has a very def-
1 _
inite meaning.
| A It does.
| :

? - Q It means maybe 1t will and maybe 1t

w&n't. Isn't that what 1t means to you?

| o | 087
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A Virtually, yeé.

Q : And when you use 1it, that's what you

megn?
1 A I used that in a different sense here.
I used that to refer to the fact that in the listing of thes¢
items there may be one i1tem that would not be réquired.

Q You made reference to the fact that you
tqld Mr. Pierce that thé problems that he was complaining

abdut, or what you saw out there, would normally -- or would

be {the responsibility of the contractor. Have you since
IeJrned that your advice to him was in error and that the

Supreme Court has ruled that there are not any warranties if

|

you buy a house just like it sits?

MR. SPENCER: ObJjection, Your Honor.
OOURT: I believé this question calls
for the witness to give a legal opinion
I believe that was the objection that
you previously made. I think it is
calling for him to give instructions

as to the law in this matter.

MR. ROBEY: I will withdraw the question.

Q Do you acknowledge that you were not in

a ﬂosition to give that type of advice because you didn't

know? " N
| | (BB
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A

and bullders will do good work.

Q

in ;the area I assume ydu are familiar with the standard ap-

prgved state contract that the Virginia Association of Real-

A

Q
A

Q

the fact that it's got two paragraphs in there , the first

of lwhich - paragraph 9 - says that " I"( in this case Mr.
Piérce) has examined the property and he accepts it Jjust

like 1t is and he doesn't look for an&thing any more. Do

you know ---

experience in this area, in dealings with builders and con-

tractors, it is an accepted principle that the contractors

tors has, and so forth?

No sir. I will say Mr. Robey, that fron

If you are familiar with the standards

I have seen it.
You have seen it?

Yes.

Then I am sure you are familiar with

MR. SPENCER: If Your Honor please, I
don't think - the purpose of his quest-
ion i1s - 1f 1t has a purpose - is to
ask him to state an opinion as to the
legality of the contract.

COURT: I will allow the question.

Are you familiar with that?

(89
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A .Yes, I am. And I might also if I may
indicate that the contract for the burchaser of official pro-
peﬁty R thé purchaser is not a technician he is not required
to iknow everything thats right or wrong with the house and
I think that this has been pointed out in many many incidentg
ceritainly in the past few years where people have unsuspected
bOQght a piece of property where defects were there but they
were not visible and not inheéerited and I think the contract
heqe that you mentioned uh..u has special reference to what
yoq'd 1ikly expect a purchaser or buyer to observe, not a
teéhnician.

| Q Of course;, what I'm asking you wanted td
teétify to what the custom of agreements are in this area
and this agreement 1is customary in the area, is it not?

| A I think sb, yes.

Q And does it fall within your knowledge
that this agreement was first reviewed by the attorneys
before it was signed?

j A No, na.....

| MR SPENCER: Now objection your Honor,
there's no evidence to that and it is
not truly fact and I ask that that
question be‘struck.

Q I was Just asking him if he knows or

| (90
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+

spifed prior to the time that I arrived at the house to look

at it

Q Mr. Plerce didlnot have your architecture

draﬁings of course what had to be done in orderAfor the con-

tra?t not to‘be oo

f A It was not a architectural building and
thié type of work does not require drawings and detailed
spe@ifications._ THis 1s repailr work and this is what is nor-
mally expected that a builder would be able to do so...

; Q You put in two walls , supporting walls,
did!you not?

| A That's corfect.

| Q . And those walls if in fact they are re-
qui&edA which may or may not be true if in fact they were re-
qui&ed they have to be designed in order to do the Jbéb , dor
the&?

f A Building.a wall 1s not really, well, the
gauge of design, the buillder can construct the wall , what
deqign a architect put into that 1s very minimumal i1f any,
thg wall itself 1s standard procedure and a bullder will unds
stand how to build a wall.

Q How much weight will the wall in that

Mr. Plogger, er I maen Coffey put in withstand, from an

engineers standpoint, how much would 1t withstand? Or do you

know, 1f you don't know, tell me.

091
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A Well, I can't tell you exactly, I can

tell you what the strength of the materials would be, about

742 pounds per inch woulds be the accepted strength, probablﬁ

of the cinder block....
Q : That s the cinder block, I want you to

vell me about the wall?

A Just depends on the masontry used on the_

wall and mortar and so forth, 1f the cement mortar is put in

properly will have the same strength or greater strength tham

_ : ~
the cinder block. ~ }\
Q.- What length of wall dida you recommend?
A I recommended, well.... at-the time, I

'recommended that we should have 12 feet from back there in

order to get enough of the -- to carry the full height of th

wall.

Q . How did you arrive at 12 feet?
_ A Well, at a 45 degree angle you would
have roughly 8 or 9 feet, that would at a 45 which would be

the angle the greater the resistance to your stress.vqﬁ

féet? | | | .
| A 'v_ I don't recall that I specificly recom-

mended it but I recommended the -- and this would be what I

suggest as being satisfactory.

(9%

A4

‘"the minimum. If you went a little bit further the greater e

Q How did you go about recommending 12 ° |-
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_hire him? What does a man go out and pay money for an arch-

80 that the contractor buys the right kind of this and the

Did you report 1it?

No.

Well, how did the contractor know......

>O>O

discussed it on the site,

Q Did you go and supervise the constructi
A No, I didn't, '
Q : Well did you make any drawings at all’
A No drawings were necessary, we, were...
Q‘f Did you glve any specifications? 4
| A . No specifications. I didnit’inuolye
:gpecifications: | ’ _ . . S
B L [ Q ‘.'. Well, what is an architect for when you

" itect for if he doesn't get a set of drawings so his contract

or knows what to do and he doesn't get a set of specificatio

right kind of that and the right kind of ‘the other thing, what

are you for?

A : l*we -were not to architect this house.....
Q You were not the architects....
. A The architect designed this house as

STEOTIN

~

built by the contractors.

~ Were you the architects for this Job?

I WaS nOt the.;..-'f

 Because I talkég tp him on the site, wq

on?

0072
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Q For Mr. Coffey...

A Yes, for the work Mr. Coffey did I was

coqsulting architect.

1

Q Alright, being the consulting architect
I assume you were supervising and only desgin, structural,
and so forth to make sure he got a fair price.

A That's right, he wanted to make sure.

Q Now what did you compute the materials
should cost.

A ?or-a similar type of correction that
we have made before and we've done this uh... several other
times un... about 5000400.

Q I'm talking about this job, what did

you compute... of course when you arrived ..... I'm interestdd

in |you telling Mr. Spencer that the charges for 3,100.00
were reasonable. | |
' | A That's right.
Q ‘I assume that in order to determine it
wag feasonable you have to amke a few consultétions, what

did you deterﬁine'the materials should cost for this job?
A I 414 not make that determination, break

it {down , I base it on past experience where we have had
se%eral other houses where this has occurred and the cost, tHe
avérage cost for reparing it was 5,000.00. Very similar
siﬁuaﬁions.

094
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i
muqh drain tile would be required?
’ I

'1all, I guess the only other thing would be labor and time,

|

- Q Do I understand you to say you made no

de?é}minations whatsoever on what the amount of materials
shéuld bef |
? A Not only the amount of materials but --A
1 Q Did you make any determination on how
mu?h cinder biock would be required?

i A No I did not.

Q Did you make any determination on how

A This is all ---
% Q Would you answer my question?
| A No I did not. It is not necessary.
Q Did you make any determination of the

|

1
amaunt of anything, material that would be required?

; | A No. It was not necessary.

i Q' Now, not having done anything on mater-
1s§that correct?

A Yes.

i ' - Q How much time did you determine it
would take to put the walls in?

i A I made no determination. This was not
a pért of our responsibility.

Q How much determinafion did you make as

to how much time it would take to put the drain tile in?

(99
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tha

A That was not necessarj.
) Q Not necessary?
A Not necessary for me to make that deter-
mination. |
| Q_ If you don't know how much drain tile 11

gol
gol

you

cou

blo

was

oth

con

Col

sup

ion

you

ng to be put in, I guess you don't know how much it is

ng. to cost, do you? And if you don't have specifications

don't know how much tile is going in, do you?
A Yes I do.
Q How much tile was 1it?
A I don't have the figures on it but I

1d tell from the length of that house, the measurements of
t house, what tile was necessary, the amount of cinder
ck that would be necessary to restore the wall and this
well within the estimates of what we have used 5efore on
er jobs.
Q | How many estimates did you suggest -- as|
sulting architect, how many estimates did you suggest that]
. Pler ¢ obtain to get this Job.done?
A After belng advised that Mr; Coffey was
posed to do this I did not suggest that he get any addit-
al estimates. |

Q . Is that thevcustom -- the way you deal -}
only get one estimate?

A ' When dealing with someone that'I have

€96
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é greatest of confidence in, yes. Repair work is very
fficult to estimate. You get three contractors to estimat¢
and ---

Q You would get different prices wouldn't

u?

A You could accept the low one and you

ght end up paylng twice as much. I know this from exper-
nece. |

Q | If you got a contract for the job, to

E it done right, one man might give you one priée and
other might give you another and another give you another
e, isn't that right?

A . That's right.

Q And 1f you had gotten two or three bids
e might have been below thlis one and one might have been
Bve 1t? |

A That's right but that could have been a

d that was from someone that I had no information about or

no

khowledge of and I know that Mr. Coffey's records are

kept accurately, I know he is a man of great honesty and I

fe

an

on

1t that this was the wise thing to do. I wasn't excluding

yone else -- I just figured that was best.

Q Are you saying that Mr. Coffey 1S the

ly honest, available contractor in Rockbridge County?.

A No, of course not.

097
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'of difference you would be talking about would be very limit-

»edi It would involve an awful lot of time and effort on the

does 1t?

‘an‘'awful lot of time and effort of the people who are in-

i
1

i Q Then why would it not be wise to avail
yogrself of more than one reasonable, honest contractor?

. A Because of the nature of this work and
thé amount involved here, I just didn't think it was -- it

would be worth that much additional effort.

j -Q It's worth an effort to save money, isn
| A Yes,. I guess so.
% Q Do you still stick to your statement

that it isn't worth the effort if it might save money?

A Well, a small Job like this, the amount

pa#t of several people to get other prices involved 1in this,

toigo over the work, to ---
|
f

|

Q It doesn't cost anything to get a bid,

= A Not from the contractor but it costs

volved in it.
' Q But that would be a benefit to Mr. Pierq

!
and 1t certainly wouldn't hurt anything, would it?

1 A That's right.

| : _

4 Q But that was not utilized?

E A No, we were lucky to get the one we did|
i

‘ - | 098
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§ ' Q But you only asked one --

47 | A Well, I don't know how many Mr. Pierce
askéd. |

; Q How many did you recommend he ask?

1 A After he had mentioned that Mr. Coffey

wasfwilling to do the work and had given him a price, I told
him I thought this was a very fair price and he should stick

with it.
i .
‘ Q In talking about the reasonableness of

|
the price, did you get from Mr. Coffey what he was charging

for?materials?
i

e 7

A No. I: got no break down from Mr. Coffsg

on anything.

Q No break down on anything?

_ A No. He would have furnished i1t to us
ir %e had required it, but we did not fequire it.
i Q Do I underétand your explanation of thig
to @e because $3,100 is a small job? Is that your reason?
i A That 1s one factor, yes. A contractor
don not like to be involved in too many small jobs.

Q So $3,100 is a small amount of money?

A Relatively small, but in proportion to

whqt goes into the cost of a building, it could be a very
apdreciable amount hut to correct flaws that coﬁld have

ca@sed damage in many, many times that amount, it is a

sm%ll amount .

y

, 099
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‘umgﬁtation that would be of any help other than what you havg

I baveubeen doing this type of work in several instances

Q Do you have any research notes or doc-

Juét told me? Any pictures?
‘ ,

A No.
f Q Any diagrams?
; A No.
} Q Any records of measurements?
| A No. Nothing other than this, the rec-

om@endations that I made.

| Q How much are you being paid by Col.

1
Pierce here ---

t
|

1 A I have not rendered a bill to Mr. Plerce.

whére contractors have been involved where I have not made a
ch?rge to either the owner or the contractor. Since Mr.
Pi%rce was a friend of mine I did not'send him a b1l1l1. I

haye no bill in for anything at this time, I have received

{ .
no,; compensation for my services.

Q You are worklng for free?
i A At the moment, yes.
, Q Can .you tell the jury why you would comg

iniand take your professional time and do this for free?

A Yes, I would be glad to.
f Q Why 2
l
! A We have 1in this area -- or up to very
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'this was very similar to other situations I had and I simply

Vie \belong to the same church. He is a member of a neighbor-

recently I was the only architect in this area. I have been
called upon by bullders at various times to make recommenda-

tions - I have done this without charging them and I felt

fi%ured this was a service to both the owner and the builder

»inﬁhoping that they could resolve their problems amicably.

Q ' Would this explanation be a little more
acgurate -- that you and Col. Pierce are cldse.friends?
| A Not really - I would not say intimate
friends. ‘
| Q Close friends?
A We are close friends - not Social friend

ing Institution and I work with faculty members of V.M.I.
and sO ~---

Q You made the statémént before that you

had done this for free because he was a friend.

A Yes, he 1s a friend of mine.

HAROLD G. PIERCE
the plaintiff, recalled upon his previous oath, testified

as follows:

4101

S.
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PIERCE - ReDIRECT

By Mr. Spencer:

i

Q Col. Plerce, this morning in response
to a question from Mr. Robey, you indicated that you had

taken photogréphs of the basement. Are these the photographs

A They are.
N Q Did you go home and get those at lunch
timé?
A I did.
| Q When were those photographs taken?
i A I can't tell you exactly, but it was

during one of the storms we seem to have so often around here
I couldn't tell you which one it was.

| Q Was it before the improvements were made
by Mr. Coffey to the basement? |

, A I could not say one way or the other on
thaé.
I Q What do these photographs actﬁally show?
A This one shows water running down the

wal} and across the basement floor and this one shows again

watgr running'across the basement floor.

Q But you don't recall exactly when they
[
wereé taken?
| A No, and nelther one of them are far
102
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enough up the wall to show the crack in question.

By'Mr. Robey:
Q

A

PIERCE - ReCROSS

Col. Pierge I thought I understood you

to |say this morning that you had some pictures of the crack?

No, I said I had some pictures of the

wall and I said I doubted that the crack would show in them

at [the distance at which they were taken. These do not go

far enough up the wall to show the crack at all.

Q
up:and down.

A

You sald there were cracks all the way

That's on another wall. That's on the

west wall, if you will read Mr. Ravenhorst's report it says

L
1

that.
Q
A
Q
of lany cracks?

A

Q
A
Q

Do you have any plictures of that wall?
No.

You didn't bother to take any pilctures

They are not exactly photogenic, no.
Well, the answer 1s no?
Thats what I said, no.

How much water does this depict?
103
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it shows on one there, water running down the wall, and then
oh the othér one it accumulating on the floor of the base-
ment as it moves across the basement floor toward the drain.

I suppose in neither of those, there would be over a quarter

flobr.

That is the south wall of the house.

morning that you had taken some pictures of the situation

befiore Mr. Coffey did his work?

work?

A

or three-eights of an inch of water as it moved across the

Q
A

Q

was| taken before or after Mr. Coffey came out there and did

A
Q

A

saia I had taken pictures and I doubted that the crack showeq.

I don't know which storm that was but

And on which wall is this?

That is the wall that was repaired.

And you don't know whether this picture

Not for sure, no.

I thought I understood you to say this

I don't recall saying that for sure. 1

MR. SPENCER: We offer these in evidence
Your Honor.

COURT: They will be Exhibits 5 and 6.

Plaintiff Rests
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JURY oOUT

dence of Plaintiff over-ruled by the Court and excepted to

by Defendant.

RUTH AGNOR HERRING
a witness called by and on behalf of the defendant, being

duly sworn, testiflied upon her oath as follows:

HERRING - DIRECT

By Mr. Robey:

Ruth Agnor Herring.
And your occupation?
Real estate broker.

And were you so working in 19757

> O » O » o

Yes sir.
Q Were you the realtor who handled the

transaction between:Mr. Plogger and Col. and Mrs. Pierce?

|
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- For the record, please state your name.
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stairway from the main floor to the basement because there

A Yes I was.

Q Tell the Jury when you first came in —

‘"Gbﬁtact'with'these people, what the: circumstances were , wien

you first showed the house, the method and the manner and
how these people went ﬁhrough that house, Just what they did
A Col. Plerce came into my office the
first day or so of January of 1975. Mrs. Pierce was in
Texas, she was not with him. I showed him around some - 1
dié show him .this house. It was late afternoon, a lot of
snow on the ground and a dark day. I remember wanting to
téke a plcture - or he did - but the house was too dark to

do that. We used a flashlight, especially to come down the

aré no windows in that stairwell itself. I do not remember
thg electricity being on at that time. The next time I saw
Coi. Plerce was in July. In January ; he did not have a
contract with V.M.I. at the time and his wife was not with
hi& elther. He could not enter into a contract until 6f
course he was employed.

. Q In July what happened?

A I believe 1t was July 4th. My office
waé closed bﬁt I was working.and the back door was open and
they came in and he asked me if the house was on the market
and I told him I wasn't sure. I didn't actually'have a list,

ing on it at that time. There was a contract through anothe]
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no ielectricity because I remember finding out that the inter-

reéltor that particular day so we looked around some more.

Théy”were camping here and it must _have been July 11 or 12,
early in the morning that Marshall Plogger called me.and teld
me .that the contract I previously mentioned had fallen:through
so!I called the Pilerces and got them where they were camping
ané they came in and we of course entered into the contract.
@ Q All right. I'm talking about going out
to:the ﬁouse and inspecting 1it.
| A Yes, we went out when they first came
in ‘on July th.
; Q Tell us how he went through that house
and inspected it. |
i A Well, I was surprised at the mention of
com in the front bedroom wasn't working. Mrs. Pierce and I
were 1n the room and --- |
; Q i am not_palking about electricity, I
am talking about how he went through the house. Tell the
Juﬂy about that.
| A In January and in July both, I was
reglly»impressed with the meticulous way that Col. Pierce
looked through the house. He‘is a very intelligent pérson
and I would say that 95% of the people who buy houses do
not, look at them in any way at all like Col. Pierce did.
I

Q How about the basement?

107
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|

{

A Well, he was very particular about the

.~whohéfhouse -- the windows -- I remember he looked around all
'-theéwindowé -~ we looked at the crack:~-- 1t was there in .
JanPary. | |

| Q In the basement?
; A: Yeah. He described the heat pump to me

|
in great detail because I had not seen one. There are double

win@ows in the basement frbm fhe double garage doors, there
1s§another door to the other side. Yoﬁ can get light thru
thé study that he mentioned and thru the bath room and util-
itﬁ room. There is enough to see. Now, i1f you want to be
inﬂpecting minutely - yes, you do use a flashlight.

Q Can you tell me whether or not he used

a flashlight?
{

A%

A In January, yes. I do not remember tha
we]did in July because I thought the electricity was on. I

i
remember because of the intercom.

Q You said that he saw the crack and you

sa& the crack, what did you all say about it? What did you
saf about it?

| A Well, it was there and I told him that
thé house had been in existendé for some time - of course
byjthe time of the closing it was almost two years. There

waé water in the basement in July, but the word warranty

waé never mentioned and the crack didn't seem to be a4rea1

108
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i
|
f
i

problem, the water was the problem.

v Q T~  And the word warranty was never mention-
ea? - -

; A No sir, not in my presence at all.

é Q He has made some indication here that

you indicated to him that there:would be a warranty even thou

thi@ contract said there wasn't one.

‘E : A I don't remember that at all, Mr. Robey
A w%rranty for a house in our area is fairly new for real
estate and three and a half years agdé I do not think any one
in &his area gave them. To my knowledge right now there is
onl@ one contractor that does and that is Nationwide Homes,
whoiI happen to represent.

i Q And he never asked for one from you?

E‘ A I do not remember if he d4id and I do
notéev er remember the word ever beinglused because that 1s
a p?etty important consideration to give in a contract.

é Q There was no warranty mentioned in the
wri&ten contract at all?

g - A No sir. And if it was such a problem
I d@'not'know why there was no stipulation in the contract
abo?t thevwatér being fixed or the crack being fixed, or
somLthing like that, 1f it was é problem with him. The con-
tra?t is silent on all of those things.

§ Q Are you telling the jury that he saw

02

gh
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='waterjwa3'éoming up the cinder block. Now I have not beer_;_l,,_54

cr%ck was.

some water in this basement before he signed this contract?

- A Yes sir and it was damp enough that the

there since the last time I was there with him which was be-

fore we signed the contract, and I don't know what it looks

like now, but I remember that there was enough dempness that

1
it was coming up the wall, particularly the wall where the

? Q What was the size of that crack?

1 A It was not enough to disturb me and I
séé a lot of basements with a lot of bad things. It was a
minor - it was a minute crack.

| Q What i1f anything did he say to you about
thﬂs water he saw in the basement?

1 A All T can remember is I called Marshall
abdut the water and the Acme Waterprodfing name was given
an% théy were going to be called to fix it. Thats all I
reﬁember.

Q I am not talking about who you called.
I am talking about what, if anything, he said to you.

A If it had been a major problem we would

have putvit in the contract. That's what you do when you

write up contracts, you stipulate anything you want to be

fi%ed, or left or added, etc.

1
¥
Y
1
|

Q Did he ever furnish you with a list
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warranty?

'thﬂng in the house. As I said, I remember him looking aroung

of ﬁhat he wanted fixed?

, A I have a 11ist here of these items and

attéched to it is the name of the waterproofing company. __

EF -

| Q Did he furnish you with a list of thingg
he wanted fixed that in any way included the crack in the
wall or the water in the basement?

| A . He mentions a few spots - family room

carﬁet - water in basement -~ screéning for patio doors not

thefe - intercom was not working in one room - the basement
family room door didn't close - they have the name of where
theﬁscreens for the patio doors were supposed to be.

i
.

Q Did he ever ask you for any sort of

{

| A No sir, I don't remember it beling men-
tioned 1n.any way, shape or form, not even any conversation
about a warranty. |

5 | Q One last question. You said he was
metﬁculous in his inspection of the house. What do you mean
by that?

! . A He was very careful to look at every

theiwindows, at the tile, the quality of the work that was

der in any tile work, the kitchen cabinets - did they work -
what type they were, the windows, what were they. A lot of

pe?ple can go through a house and spend an hour and_buy it,

@ 111
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but|/in January we spent - and there was no heat in the house

L -
in January I well remember - we were there probably a good =

-part of an hour and when they were back in July we spent =4

|
qui?e a lot of time in the house.
!' » HERRING - CROSS

| v
By Mr. Spencer:

|

t
!
i Q Mrs. Herring, the crack that you are
talging about, that's on the short wall?

A No, I'm talking about the seventy some

foot long wall.

Q Where on that wall?

A Right near the meter box.

Q A crack coming down -

A No, I remember a horizontal crack, I

don't remember anything vertical.

Q How long was the crack?

‘ " A | I never measured it. I never thought
abo&f it because it wésn't an issue. It wasn't anything
that concerned him enough I think, or he would have measured
it or would have asked me to measure it because I had a tape
witﬂ me. |

Q You said that was about the middle of

1472
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1 thaf seventy foot wall?

2 T A Right. : _ -
3| - - ‘ Q - .There aren't any windows in that seventy
4 | foot wall are there?

5 A No, they are i1n the garage doors, the

6 dou%le garage'doors. But the water wasn't coming thru there.

7 Q " The windows that we are referring to are

g | also at the end of the basement?

9 A That's right.

10 | Q So there 1sn't any light right at that

11 poiht? |

12 ! A Well, opposite this.area would be another

13 door to the outside and the bath room, the study and the

14 lauhdry room ahd when you open the doors you get light thru

15 | there. You don't need a flashlight except if you want-to

16 1nsbect minutely.

17 | . Q At that time could you tell that the

18 | wall was bulging in? |

19 A " No. I did not sight down the wall

20 becguse it didﬁ't look -- when you look at something you can
21 teli. You know Mr. Spencer when you do this a lot you see

- 22| these things. You can walk in a house and instantly see if

23 | the|walls wave but it didn't impress me as being that way and

24 | I never thought about sighting down 1it.
25 Q You i1ndicated that he had mentioned to

4193
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!
yoq - I assume after the contract was signed, but before

éloéing; some problems he had with 'the house;.is that -

correct? | . .
1

i A No sir. We were out there and looked
before he signed the contract.

i Q Did he ever give to you a list of any

objections he had to the house, after the contract was sign-

|
ed but before closing?
A I don't really remember. He did not

|
hi¢self give me any list. These things were things that
1‘ ~ .
I was writing as we walked around the house. It was evi-

deﬂt the screens were not there on the patio doors and
i .

.th¢ intercom didn't work.

|
l Q You say he agreed to get this outfit

ou§ of Roanoke to fix the basement before the contract was

|
signed?

A No, I am not sure when that was made.

|
{

I éalled Marshall Plogger to ask him about fixing the water-
| Q The water problem in the basement?
| A Yes - but I do not know when the Acme
Waéerproofing Company was contacted or anything like that.

But my point is, if there had been a major problem in this,

Coi. Pierce 1is a very intelligent, very meticulous person
ané it would have been so:stated in the contraét. Every

pe%son purchasing a house sees to it that everything 15 in

114

thé contract.
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Q But these things were mentioned?
A No. It was not a problem with them Mr.

doirepresent the owner of the house.
| -Q I am trying to direct your attention to

whét happened:after the contract was signed.
é A ‘I was not there. I'm sorry, I did not

ha&e time to look thru all of my records but I was away at

lesing and I was away a day or two before that and I do

noﬁ know what happened. I did not know of any of this until

some time later and I was very surprised.

i Q Did Col. Pierce contact you after the

_coﬁtract had been signed and advise you of any problems he--

{ A I told you, I don't remember that he
diq. I was away though. If something came up right toward

thé end of that ten day period I wasn't here ---

} Q Well, didn't you---
: A ---and I don't remember that he did.
i Q Didn't you report back to Col. Plerce

|
|

thét Mr. Plogger was going to take care of the water in the

baéement?

i A Sure but that was done the day the

contract was signed or 1mm¢diate1y thereafter, and then I

waé away and I do not know if we were contacted or anything

li%e that.

)

Spéncer or I would have put it in the contract, because Izﬁﬁﬁﬁ

! - 115
|
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Q You sald after the contract was signed

éo;: Plerce mentioned these problems and you.checked with -

M?{ Plogger and --- : =%
A No sir.
Q ---and Mr. Plogger sald he would take

cafe of it, i1s that correct?

i A The water was there when we went ---
a Q I am not asking you about the water, I-—4--
| A Let me finish. And Marshall Plogger

ca%e to the office and we signed the contract. If it had
be%n a major problem with Col. Plerce it would have been
puﬁ into the contract, but it was not a problem.

| Q Well, i1t was problem enough that you
went to Mr. Plogger and he agreed to fix it, isn't that
right.
| A Yes, but Col. Plerce was not that upsef

abbut it or he would have so stipulated that it be put in
| .

thé contract.

Q .Well, didn't Mr. Plogger assure him

that he would fix that problem?
‘ ' A I suppose he did, but I told you I went

awéy, I do not know ——-

Q Didn't you tell Col. Plerce that Mr.

Plogger sald he was going to fix 1t?
A I got the information from Mr. Plogger

116
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! ’

!
ove? the telephone and---

"?'j Q In other words, you did go back to Col,
P4e&ce and'say those ‘things would. be . taken care'of, Mr. 5é*;
Plogger sald he would take care of them?

E A All right, all of us talked together,
we &alked on the phone, yes, but 1f it had been a major prob-
lemﬁwe would have put it in the contract Mr. Spencer. I
rep?esent the owner of the house but I also represeht the
purrhasers, and it is my obligation to take care of both.

Q You don't deny that Mr. Plogger author-
1ze? you to tell Col. Plerce that he would take care of thosg
problems, i1sn't that true?

| A I do not ---

Q Isn't 1t ---

MR. ROBEY: Let hér explaln herself

without 1nterruptionlp1ease.

MR. SPENCER: She 1i1s volunteering infor-
- mation that I am not asking and I don't

think I have got to accept as my evi-

dence an answer that is not responsive

? to the question I asked.

|

knoy ir they talked ---

| | 117
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COURT: Just a minute. I am going to

-let the witness finish her answer to _

I
- i : "~ ~the last question. ﬁﬁé

! A I do not know if there was any conver-
satﬁon between the two after I left. The water was in the

basement when we looked at the house, it was there when we

hav? been put in the contract.

|

| DAVID LAWHEAD
a witness called by and on behalf of the defendant, being
duﬂy sworn, testified upon his oath as follows:

| |
* LAWHEAD - DIRECT
Bijr.‘prey:
State your name please.

Q

' A David Lawhead.
Q And your occupation?
A

Building contractor and retail building

squly owner.
; Q How long have you been engaged in or

associated with a business of that kind?

A About fourteen years.

1418
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work that was done on the Pierce house that was sold to Mr

and;Mrs. Pierce by Mr. Plogger?:

Q At my request did you examine and deter-

I
ming'-i'and as you have heard from the testimony here, the _

e

7

i A Yes.
| _

j Q And you determined the work that Mr.
[

Coffey did on that house?

,{ A I observed the family room.
i Q Have you heard the testimony here today

|

in %egard to what was done?

! MR. SPENCER: Now wait a minute, when -+-

Q When did you examine the Pierce home
approximately?
| A I really don't know Mr. Robey. I went

with you and Mr. Spencer and Mr. Plogger and I don't know the

daQe.
4 Q Just approximately how long ago was it?
} A It was recently. |
| Q In regard to the wall in the basement

which runs the whole length of the house did you look at
and examine that wall?
A - Yes sir.

Q If you assume that wall was constructed

119
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and then a small hair line crack came in it right after and
- then remained there for nineteen months do you have an opin-
ioﬂ as to whether or not that wall would move and adjust ag*;_
fu#ther than 1t had adjusted at the'end of nineteen months?

!
:
i

!

teen months? I am not talking about the

MR. SPENCER: NowI object to that ques-
tion Your Honor. I don't think that is
a complete hypothetical, first of all.
Secohd, I think he should ask the wit-
ness all of the facts about that wall
that are in evidence, including the
fact there was a lack of support and thdre
was no reinforcement.

MR. ROBEY: I agree if we were talking
about a hypothetical wall, or a wall
that he had not seen. What I am asking
him about now i1s a wall that he has seen
and observed its condition and I am ask-
ing him is whéther or not in his opinion--
if the wall stays there nineteen months1
ié that pretty much proof it 1is going td
stay there? If anything is going to gb

wrong, 1s 1t going fo go wrong in nine-

wall in my house - 1f I did I would have
120
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1 to describe the wall in detail. I'm

2| © |7 : -~ 'talking about the wall he saw, so that
3] e ~ includes all of the necessary facts fﬂé
4 } him to base his opinion on.

5 ; ' o - COURT: I will sustain the objection.

6 | MR. ROBEY: We take exception to the

7 i ‘ Court's ruling.

8

9 Q Mr. Lawhead, do you have an opinion

.10 | about this wall that you observed as to whether or not it

t

11 | would move if it had not moved in nineteen months.

12

13 MR. SPENCER: Again I object Your Honor.
14 ) The witness has testified he only had an
15 | opportunity to observe this wall some time
16 ; in the recent past. That was after the
17 , wall was repaired and changed‘substan-

18 _ tially and he cannot testify about what
19 5 would have happened some year or a year
20 and a half before he saw it.

21 MR. ROBEY: He saw the wall Judge, it

22 is the same.wall that was there earlier
2 | . and the same wall that was there nineteen
24 ; months later and i1f he can't express an

121
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cauld.' 'They brought their experts in
. here and they expressed an opinion on=

- f | the wall. ﬂﬂ%

COURT: The court will sustain Mr. Spent

|

|

i cer's objection.

| MR. ROBEY: We take exception to the

Court's ruling.

L Q Mr. Lawhead, did you make an inspection
of 'the entire premises and come up with some solutions to the
problems that Mr. Plerce has complained of? If so, what
soiutions did you come up with? In regard to the problem of
th% cracked wall or of water leaking into the basement?

; A Well, Mr. Robey, I observed that the
créck was still in the wall., I t appears to be about an
eighth of an inch crack, it does not run continuously. along
the front of the house but I observed this in the basement.

You get into a touchy area when you do this, because it's JuLt

L4

liﬁe-talking to a doctor ~ every doctor has a different opin
1oﬂ -~ what I said was that the third step may have been
neéessary but it could have been deléyed uhtil a later date
togsee if that wall was going to move. The necessary action
was taken on the outside in backhoeing the dirt and in rodding
thé concrete. Probably the best action was what Col. Plerce
did himself with the transit, taking the slope away from the
| 122
|
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have been necessary. Two frame walls were taken out and two

house. The third step may have been necessary but it may not
block walls were installed. _ ;31?
‘ Q You made the statement that the best

ac%ion was done with the transit that Mr. Pierce did himself

Wh%t did you.mean by that?

{ A Well, the grade as Mr. Pierce described

his house, slopes away from the road and he does get a lot

of surface water there, and surface water 1s a problem. The

)
water was coming right to the foundation and now he has a

sl%pe around the house about ten or fifteen feet out into
thé yard. It appeared to me he changed the side wall the
same way. | ‘ |

'Q It has been testified to here that not
onL course of action was taken , but that three or four
co#rses of action were taken. One waé the wall, another was
thé steel rods, one was changing the pipe at the bottom,
anLther was changing the slope of the land and putting the
swale in. Which of those four is the cheapest?
A Mr. Robey, that's hard for me to say
which 1s the cheapest because I figure a job different from
Mr. Coffey or any other contractor.
Q Why do you figure it different?
A Well, at best - and it's like playing

roulette when you remodel an old house or tear down an
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1| existing new construection, it's entirely different. This

2 was:én.existing house and the problem you couldn't see from

v

A

3 thevsurfacé. 'The problem to me was on the outside and I'm,i?
4 | not sure but that he doesn't still have water, from my obser-
5 vation. It appeared dry to me when we were there but it
6 | appeared to me he may still have water in the basement, I
7| don't know. I would say that my solution would be to back-
8 hog'the front yard up first and replace the drain tile, if

9| 1t was as it was sald this morning - that whatever solution
10 wasxput in there went into the pipe and the pipe was full of
11 { this solution and the water couldn't drain.

12 . Q What does changing the slope of the landg
13 | involve in labor and materials?

14| | A I have no way of knowing. I don't have
15| a béckhoe, I contract that out Just like Mr. Coffey did: A
16 | backhoe is about $18 an hour and I wouid assume 1t would take
17| a good day to do that front yard, not counting the front of
18 theistoop.
19 } Q ' Well, would 1t cost $3,200%
20 " A I don't know, I can't answer that. It
21 .couid cést that much, 1t could cost less and it could cost
22 | more, 1t depends on the contractor and I'm not one to second
23 | guess Mr. Coffey. I don't know honestly. The whole thing -
2411 think that one-step could have been averted - it might

25 | have been necessary later - and that's those two abutment
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'assLme they inserted the steel rods from the outside of the

_notivery expensive but if they are not inserted into the

|
|

waiIS'in the basement.
!f Q@ - You say you think one step could have™
be%n —-—,‘ ' : ﬁ”ﬁ
ﬂ A Possibly. It might have been needed

la%er but I say the first two steps should have remedied
thit problem; along with what the Colonel done for himself
with the transit in the front yard. |

‘i Q Tell the Jury about those steel rods
thaﬁ~were put in there, how they are supposed to be put in |
and!whether or not specifications are important along those
lian.

! A I don't know what method they used. I
hou?e byvremoving brick and pushing the rods thru the block
web% to the foot.

- Q Let me stop you at that point. You
také the steel rods and put them down thru the block, all
the way down to the foot - 1s that enough?

i A If they are not doweled into the floor
whiéh I don't know whether they were or not -~ they had to
remove blocks ét the base of that foundation to do this and
drill and push the rods into it. If that was not done con-

crete would have done as much as the rods. These rods are

fooéer they do nothing about the pressure pushing in, they
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goes the rods go right with it. . o -
|

~concrete and hold the wall, you got the weight of the house

arq Just laying in there with the block and if the block

f. ' Q -~ - - Are you saying then that specificationqé
foﬁ doing that are necessary?
} A I have to agree with Mr. Ravenhorst -

I ion't think'specifications are necessary for a job of that

kidd but it depends on how it was done at the base as to
whﬁther this man has got his money's worth or not right now.
If}the footer was not doweled then the rods in them blocks
aré not doing him one 1o£a of good - the concrete is holding
1t; What Mr. Coffey testified and Mr. Ravenhorst, they took
1nfe?vals of four to five féot and put a rod in and poured
coﬁcrete in the wall to reinforce it. He did state that
théy doweled the floor for the two abutment walls. The
1mportance‘of that structure is the dowel in the concrete
an? I don't know whether he did that oﬁ the outside or not.
It:s not my house - but it's a rough Job to do. If it was
doﬂe I don't think he made any money at $3,000.00. If 1t
waén't done then the job of putting the steel in_doesn't
améunt to a hill of beans.

Q  wny?

A There is nothing there. You could pour

setting on the wall.’

I
'
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LAWHEAD - CROSS

By Mr. Spencer:

Q The cost of adding the steel rods li;é
you indicated they did; putting the rods down and then pour-
ing concrete in - the only difference in the cost we are
talking about 1s Just sticking the steel rod down in there?

A Well to install the steel rod properly
ybu need a compressor and a jack hammer to drill that footing
and there would be more labor involved - an eight foot steel
rod 1s approximately $2.00.

Q And you just stick it down in the hole,
is fhat right?

A That's right.

Q Would it not add some stability to this
overall surface of the wall? For instance, if the wall did
try to buckle in any part of the area, and you had, every
four or five feet, concrete with a rod through it, would it
not tend to support the whole wall?

A Well, the type rod -- it is pretty much
accepted in the 1ndu§try —- and 1t was probably a half inch
rod and 1t has very little strength in that position. It

has a tendency just to bend.
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MARSHALL E. PLOGGER
a witness called by the defense, being duly sworn, testified
upoh his oath as follows: _ : ;gig

1

| : PLOGGER - DIRECT

By Mr. Robey:-

|

Q For the record Mr. Plogger, state your
name.
w A Marshall Edward Plogger.»
Q And your occupation?
A I am a contractor.

‘ Q When did you start construction of this
! : '
house that we are talking about here?

A November of '73.
? Q When was this basement wall in question
inséalléd?
} A I November of '73.
Q And at that time did you notice anything

about the wall in regard to cracks after it was put up?

; A The day that we filled it in, which was
earyy December, the crack was in the wall.
Q  Did the wall move any?
: A It did nbt move. We had braces in it
and}it cracked like all walls do.
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‘the dirt up agailnst 1t? : . -

,{ Q Did you examine the wall in July of 1974
; A Yes sir.
; Q When you sold him the house?
A Yes sir.
E Q What was the condition of the wall as
_co%pared to hdw i1t was the day you put it in?
'é A | The crack was the same.
T Q Was there any movement of the wall?
{ A No sir.
| Q Any movement at all?
‘; A No sir.
; Q Did he make any complaint to you that
thére was any movement of the wall?
% A No sir.
Q What if anything did he complain to you
about? | |
i A The first complaint I ever got from him

Q It cracked I guess when you back-filled

T A Yes. 7,(_

( Q How long did that house sit there
beﬁore you ended up selling 1t to Col. Pierce?

1
‘ A That house set there nineteen months

|
prior to signing the lease.
‘ .

waé in November when he had some trouble with the electrical

?
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1 system and I sent out an electrician who done the work on it
- 2| andlit cost me $112.00 for. work on. the furnace. Later on -
3 in-Decembef'I'got a call from him or a letter, I done forggqé
4 | which now, that he wanted something else done. And I said -
5| hey| - I have done this work as é favor to you but what's
6 going on and he sald the house was guaranteed for a year.
7| I asked where did he get that the house was guaranteed for
8| a year for I didn't know nothing about that, it's nothing in
9' writing and I never told him it was guaranteed for no year.
10 | Theh I got the letter from the architect - $4,800.00 and I
11 | was|out to the subdivision and I saw Mr. Pierce and I stoppeq
12| and|talked to him. I said - Mr. Pierce what's going on and
13 | he said the basement had a crack and I sald - well, the cracy
14 | was|there when you bought it, you knew it was there and he
15 said - yes I did. I said - you better not have no contractdr
16 | come in here and do any work because Ivhave no intention of

17 | paying that kind of money to have that work done.

18 Q Did you go in and look at the crack?
<19 A He didn't ask me in to look.
20 - Q After the house was sold to him did you

21| loo¥ at the crack at all?

22 | A Yes sir I did.
23 Q . When did you look at 1t?
24 A I was in it in November when I first

25 | got [the complaint about the back.
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Did you look at the wall then?

None at all?

1
1
|
i

| Q
i‘v A The crack was the very same. -
- % | Q Had i1t moved? s , ﬁgg
| A No sir. |
Q,
iy

No sir. The crack is still there today.
I wés out there a month ago and the crack is in the same
plabe, right at the meter base and it's still cracked.

| Q Is there any difference in the crack

today than what it was when you sold it to him?

A No sir.
Q And what it was when you built 1it?
A It's the very same crack, it's about

an eighth of an 1n¢h. Just like the architect said, it was
an éighth of an inch when he inspected it and it's an eighth
of én inch today. It can be 1nspected.again if they will
let;you in.

f Q It could be looked at right now, couldn'

| A Yes, if they wént to go look at 1t, its'
ﬁhefe, the same crack.

( Q From a structural standpoint, does the
craék create any problem?

A . It does not create any problem. If he

would have let me, I would have gone in and put a few "L"
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"was that the house would not leak under normal weather con-

walis'which would have not hurt anything and would have

dorrécted'the whole problem. I know of walls in Rockbridgeq
Couhty’thaf had "L's" put in - the walls has been crackedtﬁi%
andfthey are still there today.

Q What would that cost?

A. $200 or $300.00, just masonry and the
priée of block.

,} Q Did you ever warrant or guarantee any-
thipg to him at all until you got to closing down there at
Mr. Spencer's office?

1 A No sir. Thé only extra thing I signed

ditﬁons which 1t never did do. It leaked Just before he
signed the contracf and Mrs. Herring called me and I said I
would check into 1t and have it fixed. I talked to B. B.
Ayey, which 1is a contréctor and he told me he would charge

me $250 to dig up the foundation and see what the trouble

was. The day of closing I told Mr. Plerce this was avallable

or Sealtight was avallable for $300 or $350 and I would do
either of the two that he wanted.

@ Q Let me stop you there now. You say you
warranted to him in regard to leaks during normal weather.
Why‘did.you 1imit it to normal weather.

A Because 1t had neverileaked before unti

we had that heavy rain prior to him buying it, in nineteen

months. 1 32
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Q In nineteen months you had no ---

A " - No water whatsoever in that basement,—=
until pri_oi* to him buylng 1t when we had the heavy rain. ?{i
: Q That's the water they are talking about
whén Ruth Ann took him out there and he saw 1t?
i A. Yes sir.

Q ' After promising to take care of the

siﬁuation from the standpoint of normal weather conditions,

you say you went to him and offered him several zlternatives?

1

A Two, yes sir.
| Q Did you give him his choice?
A I give him his choice and he accepted

thefSealtight. He sald he was very familiar with it and thadt]
wo@ld be satisfactory.
- Q Didn't he accept that as —
A ’ He accepted the contract in his name
which I thought that released me of i1t -~ of the responsibil-
I

ity. It should have released me of responsibllity. Why

wouﬂd he slign a contract unless it meant releasing me of the

responsibility.

| Q What two alternatives did you offer the
man?

é A I offered to have a contractor come in

andfdig the foundation up and see what the leaking problem
was, which was $250 and I told Mr. Plerce that.
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1td

Q

For $250 you could have dug it up and

saw what the problem was?

I don't remember what that figure was -- $350 or whatever is

A

Q
CA

And straighten it out.
Who did you get that price from?
B. B. Ayers. He's the man that dug

foundation to start with, and Sealtight said they would do i# -

on that contract and I told Mr. Pierce that.

Q

Are you talking about digging it up

like they went and dug it up?

Sea

twe

thr

nev

A
Q
A
- Q
A

Q
en you paid
| A
ough.
| Q

A
er followed

Q

At the two corners.

And that was $250%

$250.00 is exactly.what he told me.
What did Col. Pierce say to that?

He said he was very familiar with the
1tight and he would accept that contract.
What was the intentions of you all be-

that $350 for the leaking?
I thought my responsibilities were

What did he say about your responsibil-

es being through?

He never said one way or another.
through on his responsibility.
How 1s that?
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was
Whe
say| - hey, you know, it's two more times yet. He didn't
fol

that they had ---

tight had been once or twice or three times. I knew they

wer

did

no

bac

the

any

doi

the

times and all it takes is about a thrée foor "L" which will

A He signed a contract with me saying he

going to pay Sealtight to do it three times and he didn't
it. Now is that my fault that he didn't follow.througngﬁé

n I didn't know nothing about it how can I go up and

low through.

Q Did he ever make any complaint to you

A' He has never called me saying that Seal-

? one time_because I was there the day they did it.
? Q Did he ever come to you .and say they
n't get the job done? Thaf he didn't like them, or ---
: A _He never saild anything to me about it,
éir.

Q Did he ever ask ybu to try to get them
k down there?
| A . No sir.

Q Have you inspected what they went in

re and did - those walls running through there? What if
thing extra did they add and get the benefit out of by
ng all of that?

A They got two cinder block walls that

y didn't need at all. I've seen cracks like that many
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stop any movement - if there was any movement to start with.

Q : ‘What was the effect of those walls in

=

the basemeht? Did it subdivide the basement to make rooms _
or w.hat? ?é
A It's two walls now tha£ subdivided --

I had a wall in between the‘garage and the laundry room, a
partition wall and why they took that down I have no 1dea.
qu‘Mr. Ravenhorst - he may be a respectable man and hé sald
take 1ﬁ~down. Well, all you got to do is run another wall
if another wall was necessary. That thing was bolted to

the floor, and I know because I helped to put it in there.
And | they run another wall between the laundry room and the
work shop and what that wall was for, I don't know. And
about the trap. The trap I agree was my responsibility.

Q And how much was that?

! A I sent a plumber out to do the trap
work which was $125.00, his price to me. However, Col.

Pierce would not let my contractor do the work.

Q He refused to let you do the work?

A He refused to let my plumber do the
work?

Q What explanation did he give to you

for| refusing to let you fix what he now claims you should

have fixed?

A " He wanted secure that the method he was
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going to use was going to do it, which was approved by the

counity inspector, that this would take care of it. -

T Q - Mr. Plogger, can you tell the jury :gi?

whether or not, prior to backfilling that wall, and prior to

putﬁing in the drain pipe and after putting in the drain
pipé, that prbperty was inspected by anybody?

A " This house was inspected three .times by
the county inspector and approved by the county inspector
befére anything was done, waterproofing, drain tile and all

situations.

Q Who would get the building inspector
the?e to approve this type of stuff?

A You couldn't even sell the house until
it had been approved. VEPCO wouldn't even put the current

in pntil it had been approved by the county inspector.
Q what standards does the county inspectorn

go by in approving construction?

A He has to give you a sticker before each

Q What does he use for a standard of con-
stfuction?

A He has a method to go by, whatever the

restrictions are.
| Q . Is there anything else you want to tell
thg Jury about this law_suit.against you and what happened?
A The only thing I would like to say 15_
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the only reason that I did the electrical work was trying to
E; a gentleman, not because I was dligated to do 1it, because
ﬁilcontract says I don't have to do anything. ?Ef
I Q What contract you talking about now?

A The contract that he signed for

$63,000 which I took a loss on too but that doesn't matter
\

about that. But the only reason I did spend the hundred

and some dollars was to pampér him was the only thing that

I did because I knew what kind of individual he was.

PLOGGER - CROSS

By?Mr. Spencer:

Q Mr. Plogger, this written warranty that

has been --- do’you:deny you:signe@ that?

! A No sir, I dé’nét.

! Q And I'm sure you are a man of your word

and}when you signed it you intended to live up to 1t?
|

A Exactly what it said.
Q Your attorney was present and helped

drakt this document, isn't that correct?

; A

t

Yes sir. |
Q And on ﬁis advice and after he explaineqd
to &ou what It did you signed 1it, isn't that right?
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A Yes sir.
ey Q So there was no question in your mind *
"when you signed that - you wanted to do what was right and=*]
A Just exactly like it sald, yes sir.

Q You indicated the wall had never leaked

befpre the contract with Col. Pierce was signed, 1s that
correct?

A I don't think I listed that because Ruth
Ann| Herring called me prior to closing and---

Q I am talking about before the initial
sales contract with Col. Pierce was signed. Did you haye
any knowledge that the basement leaked before that?

A Yes, it had leaked right there in the
corner,
Q After it was broughﬁ to your attentinn,

after the contract had been signed, you told Ruth Ann to tell

Col. Pierce that yuu would take care of that, didn't you?
1
A I certainly didqd.
Q The plumber that you were going to bring

out to fix the trap - you say that was your responsibility?

A Yes sir.
Q What was he going to do, do you know?
A : He was going to put a running trap 1in,

which was acceptable to the county and which had been done

many times before and was successful.
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3 ‘ Q Are you familiar with this Sealtight,

[
- Whatever 1t was, are you familiar with how that 1s done?

1ol

_ A I am generally familiar, yes. -
I =
| Q You are aware that 1t is not uncommon

thét when they pump that stuff in, i1t can fillvup the drain

tile, isn't that right?

i

T ' A ‘ Well, now does that become my respon-
si?ility?

§ Q I am not asking if i1t 1s your respon-
sipility, I am just asking you i1f you are aware that 1t can
ha?pen?. |

j A No sir.

; Q You don't know that can happen?

! A No.
: Defense Rests
|

HAROLD PIERCE
tﬁe plaintiff, recailed,vupon his continuing oath testifled

as follows:
|
i PIERCE -~ ReDIRECT

By Mr. Spencer:
T Q . You heard Mrs. Herring testify about
the 1list of defects that she had written down. Do you know

wﬁen that list was made?
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on the patio doors. We also did notice then - thinking back

A Yes, now I do. That was the item Mr.

Rebey handed me this morning and asked if 1t was my hand- af

writing and I denied it was. .I didn't realize what 1t wass*

Prioér to signing this contract, Mrs. Herring and I and my wife

wént over the house that day and we noted down things that

we considered to be undesirable. Such things as no screens

thrge years ago it 1s hard to remember exactly what happened-
we noticed the two damp spots on the wall of the basement.
There was no water on the floor of the basement but the wall
of éhe basement was a darker color due to wetness, behind
the switch box and also down in the corner. Also at that
time I noted that the carpet in this basement study was wet
along the west edge of it. I suppose I should have looked
into that further but I think I probably wrote it off in my
mind that rain had blown up underneath the patio doors or
sométhing like that, I didn't realize that it was from inter-
lor leakage. Those items listed onthere were 1tems we dis-
cussed as we went around and Mrs. Herring took notes on them.

| Q | Did she subsequently tell you that she
had . checked with Mr. Plogger and that he would take care of
those 1tems?

A , I am trying to think if there was any

excéption to that. They did find out where to get the screen

doors for the patio doors that were put in - of course the
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dampness - not much was done about that as I recall, the damp-

‘¢§?ss7as-noted on -basement walls as being seepage verse visae
4Iéakage. ' ' =

| Q Regarding the crack in the wall that sh¢
sayé you saw on that day. Is that the same crack in the
wal; that Mr. Ravenhorst testified to, or was that another
wali? |

o A That could be. I don't recall exactly

wheﬁher it was that crack or -- there is a very prominent
crack down the west wall that is vertical and I do remember
sta@ding and discussing that one with Mrs. Herring. This
othér wall is actually around the corner from any door or
anyEIight and 1t 1s very difficult to see without other light.
We ﬁay have discussed that one, or not. But as she indicate%
a f%ne line crack on a mortar joint befween blocks, like
thaé, is insignificant at that point..

! | Q Regarding the trap. Mr. Plogger says
you;refused to let his plumber come and fix the trap. Tell

the Jjury what happened about that.
i
‘ .
estimates given to Mr. Plogger, thinking back. One was a

A There were apparently two different

moré expensive estimate which involved removing the shower
| :

stall and installing a trap and a vent as required by the

county building code and this was an alternative way that

was proposed to Mr. Plogger. I discussed this with the

1
|
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S L o
‘belleve left here - and also Mr. Ravenhorst, and my under-a*

)

| still have the odor within the line within the house, 1t

coupty engineer -~ I can't recall his name but he has since I

§fapding ﬁas from the county engineer that such a device wee
not;approved and Mr. Ravenhorst strongly recommended against
it hn that his experience with this type devise 1s continuing
trduble onceAyou get 1t 1nstalled - digging it out, cleaning
it out very frequently. It 1s installed outside the house,
1n§the line from the house to thelseptic tank. As such, it

really would not have solved the problem because you would

wo@ld still be coming through the shower.

1

[ PIERCE - ReCROSS
By‘Mr. Robey:
l Q I understand that you are saying that
thére were items that you wanted taken care of before you

signed this contract, is that right?

[ A Before we closed on the house.
| Q Did termites have anything to do with
1t'f?
l A ?hat was a requirement, yeé.
Q You wanted a termite inspection, didn't
yo??
A Actually I was not so much worried abou
143
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tha?,‘but at that time we were contemplating a VA loan and

that was required for a VA loan, so 1t was ——- -~
= . Q ~ It was something you wanted? i
l A ' Not really, you could see there were no

termites in a house 1like that.
l Q But you asked for 1t?

A Because VA required it and we were in-

ten?ing to apply for a VA loan.
Q Well, 1t was significantly important to

youito ask for 1t?
I A Certainly, without 1t I couldnot have

gotten the loan.

| Q So, knowing that your contract constitug

the entire agreement between you, you had that put in the
con?ract, didn't you?

- A Well, I --
‘ Q Look at the contract and see if you
didﬁ't have the termites put in there.

A Let's see - all taxes shall be pro-

rat%d ...that's in, yes.

| Q And it 1s right in there, before that,
that you say that everything else in regard to the house
has been inspected and unless you have provided above here,
everything else is OK.

l A That's the way 1t 1s written.
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Q - And that's the way you signed 1t?

A Yes, that's the way I signed it

M4

MR. ROBEY: Counsel for defendant renews the
on to strike the evidence for reasons stated.

COURT: The motion will be over-ruled.

MR. ROBEY: Exception will be made.

MR. ROBEY: Attorney for the defendant obJects
he giving of Instruction 3 upon the grounds that it con-
S 'a statement that forebearance to pursue a claim 1s
ideration. Objection 1s based upon the fact that there
p evidence before the jury that Col. Plerce did forebear
claim because he had no claim as a matter of law.

MR. SPENCER: We object to the gilving of Instruc-
B on thé_grounds that the Instruction states that the
fact of a‘promise he carries through would put an obli-
on which he has already obligated to carry through does
éonstitute valid consideration and that therefore he
éd to gilve ﬁp something of value which he was not

ady obligated to give up and there was no consideration
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on which the Jury could properly find that Plerce accepted

the
fac
tes

but

not supported by the evidence. The evidence is clear

t" Col. Pilerce did give up something for value. and the ~
rt- essentially ruled on that when the Court over-ruled g
'defendant's motion to strike on the grounds that there
tno consideration.

Ihstruction C was objected to by the plaintiff
Ehe grounds that it is contrary to the law and the evi-
fe, and in particular that the jury was 1n§tructed to

i whether or not it was a legal obligation of Pilerce
close the transaction and we submit that the legal de-
ions are for the Court to make and that instruction is
ing the jury to make a legal decision. Further, it is
;supported by the evidence that has been introduced. The
dence is clear that Col. Plerce did not have a legal
lgation to go forward with the closing at the time it
-scheduled on July 25, 1975. '

. Plaintiff objects to the giving of Instruction
ecause there 1s no evidence at all that the plaintiff
lin any way attempted to enhance hils damages .

Likewise, on Instruction G, there is no evidence

‘agreement with Acme Weatherproofing Company in satis-
tion of the alleged warranty. The defendén't own
Eimony was that he felt he was meeting his obligation

that he didn't know how Col. Plerce felt about it5'that

i
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'Tperé is no evidence before the jury on which Instruction G

alljhe did was ask him to sign it, and Col. Plerce signed it/
— . N
eould be based. | : o
} Further, plaintiff objected to the refusal of
|
thelCourt to grant an instruction at the request of the
plaintiff, directing the Jury that there was consideratioh
in this case as a matter of law and that it should be their
dudy to find for the plaintiff if if the Jury found that

the warranty had been.breached and that damaged had occurred

as 'a proximate result of the breach of the warranty.

|

i . 14"
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|
i JURY INSTRUCTION No. [/

Ingfoﬁ;idering the weight to be given to the testimony
of'ékpefg;witnesses, whose~opiﬁionsidiffer, you may consider
the abilityiand character of the witnesses, their actions upon
the witnessjstand, the weight and process of the reasoning by
which they éupport their opinion, their possible bias in favor
of the side%for which they testify, their relative opportunities
for study-of observation of the matters about which they testify,
and any other matters which serve to illuminate their state-

|
ments.

148

=
=




JURY INSTRUCTION NO. Z2-

i
1

The PlaiQtiffs have the burden of proving all of the
élements ofgtdeir'case by a prepﬁnderance of the evidence.
If you beliéyé that the Plaintiffé have proven by a prepon-'
derance of ;ﬁ%‘evidence that the Defendant, Marshall Plogger,
gave a warranfy to the Plaintiffs for valuable consideration,

as defined in lanother instruction of the Court, and that he

breached that warranty, then you shall find for the Plaintiffs,

Col. and Mrs. |Harold G. Pierce and againstlthe Defendant,
c
Marshall Plogger in an amount equal to the reasonable cost,
ﬁ%proved by a preponderance of the evidencejof curing the defect

or defects which constitute the breach of warranty.

T (LT |
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JURY INSTRUCTION NO. .3

eration is the cause, motive, price or impelling
ich induces a contracting party to enter into a

he reason or material cause of a contract.

eration can be anything of value, however small,
the person making the promise or any detriment to

o whom the:promise is made.  Forbearance, or the
orbearance, to prosecute a well-founded or doubtful
ufficient consiaeration for a contr&ct.

rbearance to prosecute an invalid, worthless or

aim is not a consideration recognized by law as valu-
ether or not the claim is doubtful must be measured
of the knowledge of the person who at the time has
make the concessions and not by the state of the

ultimately discovered to be.




JURY INSTRUCTION NO. _4

When a party has the burden of proof on an issue, then

he must prove that issue by the greater weight of the evidence.

T

" This is sometimes. called the preponderance of the evidence.
It is that evidence which you find more convincing. The

testimony of|one witness whom you believe can be the greater

weight of the evidence.
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The Court in

: -
JURY INSTRUCTIONS NO. 5

structs the Jury that:

The'buideﬁ on the plaintiff to prbve his damages by a

- preponderance ‘of the evidence or with réasonable.certainty

does not req
the exact su

dence of suf

n of his damage, but only that he furnish evi-

ficient facts and circumstances to permit an

intelligent and probable estimate thereof.

&> 4
T

nire that he prove with mathematical precision




INSTRUCTION él

i
The Co;_;rtg’..instructs the jury that there is no burden
~upon Plogger to prove that he does not owe money to Pierce.
The burden is fupon Pierce to prove by a preponderance of the
evidence that ihe was damaged .by any warranty by Plogger. And
if Pierce fai];.s to prove with reasonable certainty the damages

sustained by him as the result of any alleged breach of warranty

by Plogger, tlflen you shall find your verdict in favor of Plogger.

i
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|
f INSTRUCTION t?

irvglid contract or commitment can not be established
unless i& is based upon valuable considerétion. That is to
say, the?e must be some benefit to the promisor (Plogger)
or detri#ent to the promisee (Pierce). The mere fact that
a prqmi%ee carries'through upon an obligation which he has
alreadyéobligated to carry through does not constitute
valuablé consideration.

Thérefore, if you fail to find that Pierce gave up
!
something of value to Plogger which he was not already
obligatéd to give up, then there was no consideration

for the‘alleged warranty and you shall find your verdict

in favof of Plogger.

X
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The Couﬁt

evidence that &t the time the transaction was to be closed

between Pilerce

to close the transaction, his agreement to do so can not

constitute valuable consideration as referred to in other

Instructions of

‘instructs the Jury that if you believe from the \

| INSTRUCTION C_

~
=

and Plogger it was the legal obligation of Pierce

E.the Court.




INSTRUCTION Q o

t J d‘l’l

Damaées are not presumed nor may they be based upon
speculation, but must be proven; and the burden is upon
the Plainﬁiff to prove by a preponderance of the evidence
or with_r%asonable certainty any item or element of damage
claimed a@d that is properly attributable to the alleged

‘

breach oficontract; unless such item or element of damage
is thus proven by a preponderance of the evidence or with
reasonable certainty, then the Plaintiff can not recover for
|

such item or element.

L




4
INSTRUCTION £

|ul’|

.- The |Court instructs the Jury that it is the duty of

one who c¢laims to have suffered damages by way of a breach

of contract to use reasonable care and diligence to avoid
joss and|to minimize or lessen the resulting damage, if
any.
A Plaintiff cannot recover for damages which are
the result of his active and unfeasonable enhancenment
thereof or which are due to his failure to exercise such

care and|diligence as required.'
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The

INSTRUCTION . ‘&

Court instructs the jury that if you believe from the

evidence that Pierce was furnished the service agreement by

Plogger with Acme Weatherproofing Company with an intent to

comply with the alleged wérranty and if you further believe that

Pierce ac

~epted the agreement in satisfaction of the alleged war-

ranty th- you shall find your verdict in favor of Plogger and-

agair: . Pierce.

. A /f;’,-')

""""
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| Verdict for the Defendant

|
]

IIQ a th

We, the ju on the issue joined, find in favor of the defendant.

Foreman /




VIRGINIA

iN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY

|
COLONEL HAROLD G. PIERCE and
BETTY R.=PIERCE,

— | Plaintiffs,
FINAL
V.

: i ORDER
MARSHALL E. PLOGGER,

' Defendant.

' THIS CAUSE CAME on this day to be heard on Motion of
the Plaint%ff for the entry of a Final Order herein;

| This cause having come before this Court on appeal
by the Def%ndant, Marshall E. Plogger, from a Judgment rendered .
in the Genéral District‘Court of Rockbridge County in favor of
the Plgint%ffs and against the Defendant in the amount of
THREE THOUéAND THREE HUNDRED EIGHTY-FIVE AND 50/100 ($3,385.50)
DOLLARS onithe 26th day,ofiJune, 1978, plus Court costs of
FIVE AND Né/lOO ($5.00) DOLLARS; this matter having been tried
before a jﬁry impaneled on November 2, 1978, in the Circuit
Court of Réckbridge County, the evidence introduced at the trial
thereof inéluding Exhibits marked one (1) through six (6) and
Exhibits A and B, and the oral testimony having been recorded
and transcribed by Marjorie O'Roark, the Court reporter, and
the transcfipt thereof having been filed in the Clerk's Office
of the Ciréuit Court of Rockbridge County on the 27th day of Dec-
ember, 197?, and idenﬁified on its cover page by the style of
this causej and bearing the certificate of the said Court re-
porter, and containing one Hundred forty (140) pages; it is

hereby ORDERED that the foregoing documents and transcript are

hereby made part of the record;
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Upon conclusion of the trial on November 2, 1978,

the jury having returned its verdict in favor of the Defen-

dant, the Plaintiffs made a Motion to set aside the jury's ver-

dict on the grounds that the jury's finding was not supported by

the law:Effthe evidence applicable to the case, and on the ground
: . .

set forth in the Plaintiffs' objections to the instructions to
the jury, &hiéh Motion was overruled by the Court and fo.which
ruling the:Plaintiffs, byvcounsel, excepted.

Thereafﬁer, the Court having entered an Order dated
January 8, 1979, making the transcript of the trial, as afore-
said, a part of the record and overruling Plaintiffs’' Motion to
make Exhib&ts B through J of its Motion part of the record;
which Orde% is hereby ratified and confirmed by the Court and
to which~t%e Plaintiffs objected to the exclusion of the said
Exhibits B through J frpm the record.

The Plaintiffs having heretofore filed its Notice
of Appeél to the Supreme Court herein, and the Petition for Ap-

peal having been returned by the Supreme Court of Virginia by

its Order dated April 10, 1979, in Record No. 790184 and Circuit

Court No.f3907 on the grounds tﬁat a final judgment had not
been entefed herein and the Plaintiffs coming this day, by
counsel, and making Motion for the entry of a final judgment
herein;

UPON CONSIDERATION WHEREOF, the Court doth hereby

enter its;Final Order herein, overruling the Plaintiffs' Motion

to set asﬁde the verdict of the jury, and does affirm the find-
ing of the jury and enters by this Order a final judgment in
favor of the Defendant herein, to which ruling the Plaintiffs

timely excepted.:_This Order is final.

DATE: é////7 E /'5] ~, Judge

|

J7




SEER: =

|
W. T. Robey, III, Esquire, p.d.
Post Office Box 669

Buena Vista, Virginia 24416
Counsel of‘Record for Defendant

4

SEEN AND OBJECTED AND EXCEPTED TO:

Spencer, Crawford & Osborne, p.q.
31 West Washington Street
Lexington, Virginia 24450
Counsel of Record for Plaintiffs

w5/
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FFICES
CRAWFORD
ORNE

[HINGTON 6T,

RGINIA 24450

VIRGINIA
IN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY

COLONEL HAROLD G. PIERCE and )
BETTY_E.E?IERCE, )
'ifﬁ Plaintiffs, g NOTICE =,
v - | g OF =
MARSHALL;E. PLOGGER, ; APPEAL
é Defendant. g

COME NOW, the Plaintiffs, Colonel Harold G. Pierce
and Bettj R. Pierce, and pursuant to Rule 5:6 of the Rules of
the Supreme Court of Virginia, give this, their Notice of Ap-
peal, to that certain Order of Final Judgment heretofore entered
herein or June 11, 1979, confirming the verdict of the jury
heretofore impaneled herein for the hearing of evidence in the
trial ofithis cause on November 2, 1978.

A transcript of the testimony, exhibits and other
incident; of the case have already been filed and made part of
the recofd.

| Respectfully,
COLONEL HAROLD G. PIERCE and
‘ BETTY R. PIERCE
} By Counsel
Spencer, Crawford & Osborne, p.q.

31 West Washington Street
Lexington, Virginia 24450

s

‘Tholoas C. Spencek
Counsel of Record for Plaintiffs, Appellants

..
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ASSIGNMENTS OF ERROR

1., The trial court erred in refusing to allow the

==

plaintif?s}to introduce evidence of the breach of the ex-

W

i

press'ora1'Warranty and the damages suffered as a result of
that breach and Defendant s attorney s 1etter of March 26, 1976

2.} The tr1a1 court erred in granting instructions
BCEandG '

3.l The trial court erred in refusing to instruct the
jury, as requested by the plalntlffs that there was con51der-
ation in this case as a matter of law, and to find for the
plaintiffs 1f the jury found that the warranty had been
breached amd that damages had occurred as a proximate re-

sult of the;breach of the warranty.

4. }The court erred in overruling the plaintiffs’
@

motion to set aside the verdict of the jury as contrary to

the law and the evidence.

1
'
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Colﬂ Harold Pierce

1

R. F. D. #2~

Lexington, Va,. 24450 .
. [}

IN ACCOUNT WITH

'~ W. W. COFFEY & SON, INC.

AN
L : . . -

: 1 - Building Contractors : \
O.Box 72 - - . S Telephone 463-3148

Work to reinforce front foundation wall includzng'excavation'
removing & replacing brick stoop; new masonry walls in basement
- to support front wall, etc. (est:urate $ 3 000.00) = = = = 3 = = = $ 2 »870.00

Removzng & replacing shower stall to install trap(estimate 400 00) ' 290.00

N
: + . . .
i S . :
I LN . . 1 I
- - . .
! . . .

Lo . . . . . '. . . $ 3 ’ 160 L w




DX 782

| 408
o Lexinglon, Virginia December 16 19.76..
Col. Harold Pierce 24450
R. F. D. #2
Lexington, Va, 24450

T : IN ACCOUNT WITH =

= .
" W. W. COFFEY & SON, INC. =

1
Building Contractors

l

TELEPHONE 463-3148

To removing rain conductor pipes from foundation drain

and installﬂng new storm drain 1line . « o« o« o ¢ o o o o o

|
T

$ 225.50
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S (' ‘IRGINIA ASSOCIATION OF Rl _TURS /
REAL ESTATE PURCHASE CONTRACT

(This 18 a legally binding contract; if not understood, seck competent advice) REALTOR”

CONTRACT OF PURCHASE made in triplicate as of July 12 L1975,
fng Harold G. Pierce and Betty R. Pierce, busband and wife  (hercin calles “Purchaser™),

Marshall E, Plogger (single) (herein called “Seller™),
rrlng (herein called “Realtor™),

ides that Purchaser agress To buy through Realtor, as agent for Seller, and Seller agrees 10 sell the following described real estate, and all
rovements thereon, Jocated in the County XOOK; of__RQ.Cka)_dge . Virginia (all herein called “the propcrly ")

Muunjmwmmumngm_ﬂwmluanor

2

T T

, and more commonly known as _ShEpﬁrﬂ_DIlMQ______

(street address).

[
%; 1. The purchase price of the property ,sz_-_-_:smiuhr_ee_:thcmsadeQlla:s_ﬁnd XX/lOO——-—--—-—--——

ilars (S_ﬁB_._QfX)..IXl), and such purchase price shall be paid as follows:
$22,000.00 cash at settlement

40,000.00 financing from Seller
1,000.00 with this contract
$63,000,00 _ total sales price

See attached sheet,

2. If cither F.H.A. or V.A. financing is involved in this transaction, one of the paragraphs on the reverse hereof shall be a part of this Con-
act of Purchase if such paragraph has been executed by both Purchaser and Seller.

3. Purchaser hzs made a deposit of :_-_:-_Qne__thausand_dollazs_and_m,lloﬂ_--_-—muars ($.1,000.00 )

ith Realtor, receipz of which is hereby atknowledged, and such deposit shall be held by Realtor in escrow until the date of settlement and
1en applied to the purchase price, or returned to Purchaser if the title to the property is not markelable.

4. Selier agrees to convey the property to Purchaser by General Warranty Deed with the usual English covenanis of title and free and clear
om all enzumbrarces, tenancies, liens (for taxes or otherwise), cxcept as may be otherwise provided above. hut subject 10 applicable restrictive
ovenants of record. Scller further agrees (o deliver possession of the property 10 Purchaser on the date of seitlement and to pay the expense of
reparing the deed of bargain and sale and the recordation tax applicable to-grantors.

5. Settlement shall be made at the offices of Realtor or at _ Attorney's Office on or before

July 25 1975__, or as soon thereafter as title can be examined and necessary documents prepared, with aliow-
nce of a reasonable time for Selier 1o correct any defecis reporicd by the title examiner.

6. All taxes, ioterest, rent, and F.H.A. or similur escrow deposits, if any, shall be prorated as of the date of settlement.
7. All risk of Boss or damage to the property by fire, windstorm, casually, or other cause is assumed by Seller until the date of settlement.

8. Purchaser and Seller agree that Realior was the sole procuring cause of this Contract of Purchase. and Seller agrees to pay Realor for
vices rendered a cash fee of_ﬁz____pcr cent of the purchase price. If either Purchaser or Seller defaults under this Contract of
e, such defaultinp party shall be liable for the cash fee of Realtor and any cxpenses incurred by the non-defaulting party, including
orneys’ fees, in connegtion with this transaction and the enforcement of such Contract.

A1l tawes shall be prosxrated
i e by the

- -

Py 4 X P : v.

n

9. Purchaser wepresents that an inspection satisfactory to Purchaser has been made of the property. und Purchaser agrees 10 accept the
operty in its present condition except as may be otherwise provided in the description of the property above.

10. This Cortract of Purchase constitutes the entire agreement among the parties and may not be mcdified or changed except by written
strument execuizd by all of the parties, including Realior.

11. This Comtract of Purchase shall be construed, interpreied, and applied according 10 the law of the Siate of Virginia and shall be
nding upon and shall inurc 1o the benefit of the heirs, personal representatives, successors, and assigns of the parties. .

- .
WITNESS the following signatures and seals: (3574
' /
(SEAL) M@‘{/ ~ ] [ (Lper : (SEAL)

Seller ' - Purchaser

T Y s T 1




property in s PreSEnt ConuIvIE vaveps = ——

10. This Cortracl of Purchase constitutes the entire agreement among the parties and may not be mcdified or changed except by wniticn
instrument execut=d by all of the parties. including Realtor.

11. This Contract of Purchase shall be construed, interpreted, and applied according to the law of the State of Virginia and shall be
binding upon and shall inure to the benefit of the heirs, personal representatives, SUCCEssors, and assigns of the parties. :

WITNESS the following Siisnatur_es and seals: ﬂ
£/ p: (SEAL) o\m(zc\ﬂ 7%? (SIS : (SEAL)

- Selier ' Purchaser
* . (SEAL) {J/ Z £ A . i (Vs .[ Y7 (SEAL)
— | : Scller // ‘ Parchaser
; (SEAL)
: Realtor =,

|
| |
! .

Deposit Rec'd sl.OQ0.00 4 ' ‘

Check ‘ Cash

Sales Agent:

i
1
|
|
]

The forepoing torm may!‘ only be used by members in good standing of the Virginia Association of Realtors. Expressly prohibited are the
duplication or seproduction o? such form, or the use of the name “Virginia Association of Realtors™ in connection with any written form,
without .the wwitten consent of the Virginia Association of Realtors.

“ Form VAR-£O0D Rev. %'//; /,/7,/’7& %




July 12, 1975

The following points of agreement between the parties are
hereby madé a part of the Real Estate Purchase Contract
between Harolid G. Pierce and Betty R. Pierxce, husband and
wife, and Marshall E. Plogger (Single)s

The purchasers shall make a total down payment of
$23,000.00 (this includes the $1,000 deposit with the
contract), and the balance of the purchase price shall
be financed by the Seller. Such purchase price shall
be amortized monthly over a period of twenty years from
and after the date of closing at the rate of 8%% interest,
the monthly payment being in the amount of $347.13, secured
by a Deed of Trust in the amount of $40,000, which shall be
a first mortgage upon such property. The said Deed of Trust
shall reserve to the purchasers the right of partial or total
prepayment of the amount due, with any such partial or total

prepayment to be without penalty.

o e

Haréld G. Pierce

4
K 7 s

gétty R. Pierce

TN aadhetl St e e

Marshall E.féfggger

169

A

Ly




q,

FOR VALUE RECEIVED, I hereby warrant the basement in =

the_h@@e on Lot 2, Red Hill Manor, Unit 2, sold by me to Z=

—

Mr. and Mrs. Harold G. Pierce, to be free of defects in workman-

ship and materials and promise to take such measures immediately

to correct

the result

area. Als

cooliﬁg P

water leakage so that the basement will not leak as
of normal precipitation experienced in the geographical
o, the air conditioner will be corrected to acceptable

rformance.

7] m%éz Z £ %ﬁa
MARSHALL"E. PLOGG
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(Mrs.) Ruth Agnor Herring
16 West Washington Street
Lexington, Virginia 24450

Dear Mrs., Herring,

2014 52nd Street

Lubbock, Texas
April 1, 1975

79412

This is just a short note to inform you that I have
accepted a position at Virginia Military Institute.

1975,

s e
LT g

Sincerely,

. s .
4 ‘n,ry-(%.‘() 1{"/ Ry~

Harold G, Pierce
LtCol, USAP (Ret)

174

It

is my intention to arrive in Lexington on or about 15 July

I still 1like everything about that_house_in Red Hill
Manor Subdivision; however, I do not feel that I will bve
n-a position—to make a decisionprior to my arrival.

i

‘M
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M NEATHERPRWFING CO. .
0 BOX 7161 24019

w4

Y
M-/
9- 1Y "Nak
-

Date 1= 2.6 7] ( i
 Phoneszlet—aulq - ]

4‘3‘16(1 =

S AGREEMENT HinR}:iu INTO BY THE ABOVE HE:ELN RurERIED TO AS THE PURCHASER AND ACME
THEAPROUFING COMPANY HEREIN REFLARED TO A5 COMPANY CUivsISTS OF THb FOLLOWING TELRMS
D CONDITIUNS ANU NO OTHER UNLESS WRIITidd HLHELN,

ANY to fumish all labor, materials and equipment neeued to pump into the exterior
11 surrounding the basement wall bentonite a expandable mineral in the contract area
tlined bLelow from the footins up to grade level at intervals of 12 to 18 inchs,water

eloctric power needed for installation to be fumi\shed by the purchaser

\

i"AlNY does not assume any responsibilty for water entering prumises from chimneys or
ps, floor,over windows above masonry walls or for any damagze to the walls, paneling
ster, carpeting, interior coastruction or any external damage whether or not damage .
incurred during the prefuormance of this agreement or as a result thereof, due tothe
varying types and methods of construction and pre-existing conditiuns companydoes
represent this process to be 1002 effective against all le.ka and seepage,

SLRVICE WARKAWTY

PANY agrees that in the event of any leuks or scepage in the contract area outlined
ow to(without charge to the purchaser)repump the point of leaks or seepaze a;ain at
day intervals up to 3 tircs il nevded over a porivd of 1 year from installation. -

Cash Price ® Q&OD

\\ UchBit .'5 Cm—

A
CONTRACT AKEa > | Balance  § 330009
’ ' ' rYayzble on coupd . tion

\
‘_ e == ': ]r":-~

ce to purchaser, you are entitled to wui shoulu recieve a copy ol this azrewnent at e

time you sign it, You have the right under iFedural law to cancel this a;ree;neut..by _
fying company by certiried mail within 3 business days afler signing wd any _;Lems
ajes, uccurit. inlerest on your projerty are aulumaticslly void and you areentitlea
ecieve a refuind of awy down puayment or other counsideration. '

s [HeRPROUEF LG Co.

(; DV Pv Mtﬁb Purchaser %7/ ..y {c

° . Pur(ﬂnse:' J/l\ﬁ{ . W__/
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WILLIAM T. ROBEY, IIT ' 1
! ATTORNEY AT LAW .
| BUENA VISTA, VIROINIA 24416 o i
. . N
; P.O.POX 609 ’ AREA CODE 703
' i - TELEPHONE 201-2375

-March 26, 1976

b

U

Mr, Thomds C. Sp?n'cer ' ‘ ‘ '
Spencer and Crawford ' ~ ’
Attorneys at Law" - : -
31 West Washiington Street '
. Lexington, Virginia 24450

Re: Pierce v Plogger ,

Dear Tommy:%.

1
'

You are advised that Mr, Plogger stands ready, willing and able to
repair any defects, if any, that are his responsibility in the sale of i
the house to Colonel and Mrs, Pierce. We will consider your hiring '
another contréctor to do this as a refusal to have Mr. Plogger do the
work , _
o ‘ ' '
We have no détailed knowledge of any existing problem and find it very
difficult to fixj or rebair something‘that we do not know about, There-
fore, if you have any complaint then furnish us in writing the details of
same so that Mr. Plogger can make the repairs,

- Of course, Mf Plo"gger'»'vould not do any work which related to mainte-
nance and’ upkeep of the existing property or would he be willing to do
‘any work whlch would amount to an unprovement of the ex1stmg property,

| !
‘ S’mcerely youxfs,

WL T, Robey, 1

. 8yj . | |
CC: Mr, MarshallE Plogger

'/7-/"'
/}4
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