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[Filed November 2, 1977}

COMPLAINT

TO: HONORABLE WAYNE L. BELL, JUDGE OF SAID COURT:

| . Your complainant, Utica Mutual Insurance Company, would
respectfully represent unto the Court the following:
I.

THE PARTIES

That Utica Mutual Insurance Company (heréinafter called
"Utica"), Travelers Indemnity Company (hereinafter called
“TrayélerSV), Fireman's Fund Insurance Company (hereinafter
called "Fireman's Fund") and American Inter-Insurance Exchange
(hereinafter called "AIE") are all insurance companies doing
business in Virginia; that defendants Elizabeth Jennelle,
Elizabeth Ann Gilbert, Nelson Jennelle and Shirley L. Gray all
were injured or claim to have been injured as a result of the
hereinafter described motor vehicle collision; and that
defendants Gorman Giibert, Ronald E. Bailey, Norman Gilbert,
Tivis Gilbert, Doug W:ight and Enos Blankenship have been named
as defendants in litigation arising out of said collision, and
are expected to be named as defendants in future litigation
arising out of the same collision.
IT.

THE COLLISION

The collision which gave rise to the present contro-
versy occurred on December'6, 1975 on U.S. Route 19 in Washington

County, Virginia when a 1969 Chevrolet station wagon operated by

Shirley Louise Gray was allegedly forced off the road by a 1969
Chevrolet four-door sedan owned by defendant Tivis Gilbert. The

1969 Chevrolet station wagon operated by Shirley L. Gray was
_l_




occupied by Elizabeth Gilbert (now known as Elizéﬁeth Jennelle,,
Elizabeth Ann Gilbert, an infant, and Nelson Jennelle. The 1969
Chevrolet four-door sedan which aliegedly forced the wvehicle
operated by Shirley L. Gray off the road was occupied by defen-
dants Gorman Gilbert; Ronald E. Bailey, Norman Gilbert, Tivis
Gilbert, Doug Wright and Enos Blankenship, and was operated by
one of saia individuals. |
III.

THE TRAVELERS POLICY ISSUED TO TIVIS GILBERT

At the time of the collision in controversy, the 1969
Chevrolet four—door sedan owned by Tivis Gilbert was insured
‘under a policy of automobile 1liability insurance 1issued by
Travelers/ being poliéy number PQMV-1718373. Said policy pro-
vided bodily injury 1liability coverages in the amount of
$25,000.00 for each person injured as a result of a Single acci-
dent, and $50,000.00 coverage for all persons injured as a result
of a single accident, and had effective dates of from 10-30-75 to
10-30-76. ‘

- The aforesaid policy issued to Tivis H. Gilbert was
Eertified by or on behalf of Travelers to the Virginia Division
of Motor Vehicles pursuant to the Virginia Motor Vehicle
Financial Responsibility Act effective from 5:30 p.m. on October
30, 1975 until cancelled or terminated in accordance with the
financial responsibility laws and regulations of the State of
Virginia. Complainant files herewith as Exhibit 1 a form SR-22
issued by Travelers with respect to said policy and said vehicle.
Such certification of financial responsibility remained in full
force and effect until it‘was terminated as of February 27, 1976

at 12:01 a.m. by the filing of a form SR-26 by Travelers, a true
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copy of which is attached hereto as Exhibit 2. The same policy

t

was further certified to the Virginia Division of Motor Vehicles

as prkof of financial responsibility for the future by the filing
r P :

of .aaditional form SR-22's after the termination which was
effecrive on February 27, 1976.

! Iv.

1 THE TRAVELERS INDEMNITY COMPANY POLICY
ISSUED TO NORMAN GILBERT

!
|
! At the time of the collision in controversy, Norman
Gilbe%t. was insqred uﬁder a policy of automobile liability

insur%nce issued by Travelers, being policy number PQMV-1712800,
effec%ive dates from 7—26-75 to 7-26-76, which policy provided
'limitgv of bodily injury liability coverage in the amount of
$25,0P0.00 per each person injured as a ‘result of a single
accid%nt and $50,000.00 for all persons injured as a result of a
singl% accident. Said_policy:provided'Norman Gilbért_coverage
for lkability arising out of the ownership, maintenance or use of
non-owned vehicles and had been certified to the Virginia
AnDivisFon of Motor Vehicles as proof. of financial responsibility
for ﬁhe,future pursuant to the Virginia Motor Vehicle Responsi-
bilit& Act. Attached hereto as Exhibit 3 is a form SR-22 making
such icertification effective from 9-9-75 until. terminated. in
accorgance with the financial responsibility laws and regulations
of tﬁis state. Attached hereto as Exhibit 4 is a form SR-22
makin% such certification effectiv§ from 10-22-75 until termi-
nate& in accordance with the financial responsibility laws of
this istate. Attached hereto as Exhibit 5 1s a form SR~22 making
~such ‘certification effective from 11-25-75 until terminated in

accordance with the financial responsibility laws of.this state,
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including certification for Broad Form Coverage. The certifica-

tions evidenced by Exhibits 3, 4, and 5 had not been cancelled or
terminated in accordance with the‘ financial responsibility laws
of the State of'Virginia prior to or as of the date of the colli-
sion i_n controversy. |

| V.

THE FIREMAN'S FUND POLICY

on the date of the collision in controversy Fireman's

Fund had in full forge and effect a policy of automobile liabil-

| ity insurance issued to John Colliér, Arlington, Virg-ini'a,w belng
" policy nuﬁlber AF7984363 upon the 1969 Chevrolet sf.ation wagon
operated by Shirley Gray at the time of the collision, which
- policy - pfbvided"uninsured motorist covefage in the amount of
$20,000/$40,000 upon said vehicle; A .
| . vI.

THE UTICA POLICY

At the time of the collision in controversy Utica
Mutual Insurance Company had in full force and effect a policy of
automobile liability .in"surance issued to Shirley Gray, being
policy vnumber 721334, which policy insured two autqmobiles and
provided for uninsured motorist coverage on said automobiles in
the amount of $2§,000/$40,000 on each automobile.
| VII.

THE AMERICAN INTER-INSURANCE EXCHANGE POLICY

» At the time of said collision AIE had issued its auto-
mobile 1liability policy number 2-255-211 to Elizabeth Gilbert
(now known as Elizabeth Jennelle), which policy provided unin-

sured motorist coverage in the amount of $20,000/$40,000 -upon the

insured automobile.



VIITI.

THE PREVIOUS L1iTIGATION

} On or about April 5, 1976, Elizabeth Gilbert filed an

.action at law in this Court styled Elizabeth Gilbert v. Gorman

Gilbert and John Doe seeking money damages for injuries allegedly

sustained as a result of said collision. On or about September
9, 1976 Elizabeth Gilbert, pursuant to leave of Court, filed an

Amended Motion for Judgment styled Elizabeth Gilbert v. Gorman

Gilbert, et al, a copy of which is attached hereto as Exhibit 6
and incorporated herein by reference.

| Said action wag tried on July 5, 1977 and July 6, 1977,
and &n August 10, 1977 this Court entered judgment in favor of
plaintiff in said action in the amount of $30,000.00 for compensa-
tory&damages against all defendants therein, in the amount of

$2,000.00 punitive damages each against Gorman Gilbert, Doug

Wrighf, Enos Blankenship and Ronald Bailey; and in the amount of

e oo

$15,000.00 punitive damages against Tivis Gilbert. A copy of the
order: entering said judgment is attached hereto as Exhibit 7 and
incorporated herein by reference.
IX.

THE PRESENT LITIGATION

(a) On or about October‘3, 1977 Elizabeth Gilbert
filed! in this Court an action at law against Fireman's Fund,
Utica,i AIE and Travelers '‘seeking to collect said judgment from
Firem;n's Fund, Utica ‘and AIE pursuant to. the uninsured motorist
coverages of said policies or, 1in the alternative, to collect
said Sudgment from Travelers under its 1liability coverages. A

copy of the Motion for Judgment.in said action is attached hereto

as Exhibit 8 and incorporated herein by reference.

-5-




(b) On or about October 5, 1977, Shirley Gray filed in
this Court an action at law styled sShirley Gray v. Gorman
Gilbert,” et al seeking money damages for injuries allegedly
sustained as a result of said éollision. A copy .of the Motion
for Judgment in said action is attached hereto as Exhibit 9 and
incorporated herein by reference. Copies of the process in said
action havé been served upon AIE ‘and Fireman's Fund and procéss
has been issued for service upon Utica.

X.

THREATENED LITIGATION

(a) Counsel for Elizabeth Ann Gilbert, an infant, has
indicated that an action will eventually be filed in this Court

styled Elizabeth Ann Gilbert, a minor who sues by her mother and

next friend, Elizabeth Jennelle v. Gorman Gilbert, et al. A copy
of the proposed Motion for Judgment in said Qctién, which has
been supplied to counsel for Utica, is attachedkhéreto as Exhibit
10 and incorporated herein by reference. Said proposed Motion
for Judgment indicates that it is ‘to be served upon Utica,
Fireman's Fund and AIE.

(b) Counsel for Nelson Jéennelle has indicated that a

similar case will be filed on behalf of Nelson Jennelle seeking'

money damages for bersonal injuries ;1iégedly.received in said
acéident. Attached hereto as Exhibit 11 is a copy of a letter
dated September 28, 1977 from Thomas G. Harrigan to William W.
Eskridge, et al, indicating that said suit will be filed at a

iater date.




XI.

KEASONS FOR EQUITABLE RELIEF

By reason of the aforesaid circumstances, Utica 1is
thrsatened with the burden of defending a multiplicity of suits
to determine the existence and priority of uninsured motorist
covsrage fqr the four individuals who claim to have been injured
in the collision in controversy. The personal injury suits are
being filed seriatim to avoid the possibility that the actions
might be consolidated for trial, with the result that Utica and
the reméining uninsured motorist carriers are subjected to multi-
plejand vexatious litigation. The attempted denial of coverage
by,Ttavelers under its policies subjects Utica, Fireman's Fund
and American Inter-Insurance Exchange to the threat of inconsis-
tent determinations of their respective liabilities by reason of
the possible inconsistent determinations of the existence of
liability coverage under the Travelers policies 1in successive
suiﬁs. Utica, Fireman's Fund and AIE are further subjected to
the Ehreat of inconsistent and inequitable results if they should
be required to pay under their uninsured motorist coverages,
which have limits in excess of all available liability coverages,
and it should later be. determined that either or both of the
Travelers liability policies were applicable to the collision in
contioversyf The resulting litigation unreasonably burdens the
Courts, as well as causing unnecessary expense to the individual
litigants. Uticavis threatened with irreparable injury in being
threatened with exposure under its uninsured motorist coverage
for which it would have no effective recourse if it should later
be determined that the motor vehicle at fault in the collision
was not an uninsured motor vehicle. By reason of the foregoing

cirsumstances, Utica has no adequate remedy at law. All parties

[
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in interest are parties to this suit and all issues affecting
coverage can more conveniently be determined in fhis proceeding
than in separate proceedings.

WHEREFORE, Utica ?rays that the Court grant the fol-
lowing relief:

1. That a guardian ad litem be appointed to answer and
defend for Elizabeth Ann Gilbert, an infant, and that the parties
be convened;

2. That the Court enjoin ér stay the further prosecu-

tion of the action in this Court styled Elizabeth Gilbert v.

Fireman's Fund Insurance Company, et al in order that all gques-

tions pertaining to coverage may be determined in this. suit, in
which all parties ih intefest are before thevCourt;

| 3. That the Court enjoin or stay the further prosecu-
tion of the action in this Court styled Shirley Gray v. Gorman
Gilbert, et al pending the final resolution of the existence and
priorities of - the uninsured motorist coverages and liability
coverages of the insurance carriers which are parties to this
cause;

4. That the Court enjoin or stay prosecution of any
actions which may be instituted in this Court by Nelson Jennelle
and by Elizabeth Ann Gilbert, an infant, for injuries allegedly
received in the collision in controversy;

5. That the Court adjudicaté and declare the rights of
~ the parties with respect to the following questions, as to which
an actual and genuine controversy exists among the parties to

this cause: .




(A) whether the Travelers policy issued to

Tivis Gilbert provided coverage to the operator
of the motor vehicle which allegedly ran the
vehicle operated by Shirley Gray out of the
road at the time of the collision;

(B) whether the Travelers policy issued to

Norman Gilbegg-;rQQidea liébility coverage to
Norman Gilbert with respect to the liability of
.Norman Gilbert for the operation of the Tivis
Gilbert vehicle at the time of the collision in
controversy;
-~ - (c) If either of the foregoing questions 1is
_answered in the affirmative, that fhe uninsured
motorist coverages of the Utica, Fireman's Fund
and AIE policieé are inapplicable to claims for
injuries received in the collision by occupants
of the Shirley Gray vehicie;

(D) If it is determined that the vehicle
which allegedly ran the Shirley Gfay vehicle
‘off the road was an "uninsured motor vehicle,":

(i) To determine, declare and adjudicate
.that the. primary uninsured motorist coverage
available to satisfy claims from occupanfs of
~ the.Shirley Gray.vehicle is under the Fireman's -

Fund policy insuring the vehicle being operated

by Shirley Gray, and to declare and determine

~the amount of such coverage;




(ii) To determine, declare and adjudicate

whether Eliﬁabeth-Gray Gilbert was a resident
of the household of Shirley Gray at the time

of the collision and thefefore entitled to

the benefit of the ﬁninsured motorist coverageé
undef ﬁhe Utica policy;

. (iii) To determine, declare and adjudicate
whether Elizabeth Ann Gilbert, an infant, was a
.resident of the household of Shirley Gray at the
time of the collision, and therefore entitled to
the benefit of the uninsured motorist coverage of
thé Utiqa policy, or a resident of the household

. of Elizabeth Gray Gilbert, and entitled to the

benefit of the uninsured motorist coverage under

the AIE policy, or was a resident of neither

‘ household, or was a resident of both households;
! (iv) To determine, declare and adjudicate

whether Nelson Jennelle was a resident of the

household of Shirley Gray, a resident of the

household of Elizabeth Gilbert, a residént of

the héusehold of neither, or a resident of

‘the héusehéld of bothFat the time of the

collision in controversy.
(v) To determine and adjudicate that the

judgment in the action in this Court styled

Elizabeth Gilbert v. Gorman Gilbert, et al
is void as against Doug Wright and Enos

Blankenship for lack of effective service of

-10-




process, and that Utica, Fireman's Fund and
AIE have no liability for such judgment as
to said defendants;

(vi) To declare and determine that Utica
and AIE must contribute in proportion to the
amounts of their respective uninsured motorist
coverages to satisfy any judgments in excess of.
the primary uninsured motorist coverage with
Fireman's Fund; and to determine the amounts
of such coverages.

6. Utica asks that it be granted such
further and additional relief as may seem to

the Court to be just and proper.

UTICA MUTUAL INSURANCE COMPANY

By Counsel

-11-




‘:- This certification is effective From5 30 gy 10/30/75

[Exhibit 1 to Complaint]

R S . Lo
"".AAMVA UNIFORM FINANC!AL REQPONS(B[L[TY FORM . .OR]G]NAL g

3 Name - GILB:,RT T1v1s H s.;' e R
‘ - . L. Last First CE L - Middle -
s Insured o . R L e =~/ B
_ } Address HayS]., Va 24256 e

Casc Number : Driver's License Nuwmber . Birth,Date Social Sccurity Number
223 7Z 53627 -1/12750 ; 223 72 5362
Cuncnl Policy Numbcr 739 221

Effective From 5:30 PM 10/30/75 .

and continues antil cancelled or
terminated in accordance with the finandal responsibility l:ws and rcmhnom of this Stat
"The insurance hereby certificd is provided by an: L Dy l(’é aais
O\VNER’S POLICY: /‘\pphcablc to (a) the following dcscribed v*-gnc c(> ) any rcphccmcnt(s) thereof
by similar classification, and (c) any additionally acquncd vchnclcs of similar clasmhcmon for a pcnod of at

: * least 30 days from the date of acquisition. e Aol
- Model Vear Trade Name . | - Identification Number - MV—7 /74
_-9\ 1969~ Chuvrolet : 164399Y001723 A 1 loxandrla :
[ BROAD HORM COVERAGE S 1 I N

mOPERATOR'S POLICY;~Applicable to any non-owned vehicle, 5l i /( OV ‘;:_:-
. o - v, B,
WﬁG“‘)/ ¢ _FINANCIAL RESPONSI xu.m( INSYRANCE’ GER.BE[\,ATL
tate SRR -
The company signatory hereto hereby 4crt|f|cs that it has issued to the abo»: hamed insur A m.nm’ﬁrcl’n:k
Liability policy as required by the financial responsibility laws of this State, which policy hiin cff3t on the ;
effective date of this certificate. 7

i
: 1975
Name of Insurance Company _/ Trav=1ers [Lnd?{nnl t ﬁompanyfl / . /

D;tc‘ Novemb°r 3"1973 By ‘ Zg ’41) ﬁé?ﬂéw "'.? w
IRB 35418 =~ . / S»gﬁmuu of Authorized chrémanvt

.

4‘

-12-




[Exhibit 2 to Complaint]

SR-26 ¢ ' -AAMVA UNIFORM FINANCIAL RESPONSIBILITY FORM (Original)
R &
e  GILBERT, TIVIS H,
ET Name .
1 B . aat X 'H'Bl' Middle
- Insored HAYST, VA, 24256
R « | Address :
Cnse)\'um\ber ~ oy Prvers Ligens= Number , Bigth Date Social Security Number
LCO IC DOOC MTL0250"

Current Pohcy Number
323776 =
at 12:01 AL

Effective date of cancellation or termination

, (check whichever is applicable)

XA,
0 Financial Responsibility Insurance Certificate — SR- 92” - . o
=5 L/‘

[J Financial Responsxblllty Notice for Fleets — SR-23 OF 3
VA, 2l 5
: . FINANCIAL RESPONSIBILITY NOTICE OF CAVCELL ATIOV
“Guate) OR:TERMINATION - 5 ==4y

'I‘he company signatory hereto hereby gives notice that its Certificate or Notice as indicated
above, heretofore filed on behalf of the named insured, is cancelled or terminated as of the

effective dqte stated above. . v

TRAVEI FRS HND R
) * Name of Insurance Company

Dat 2~5-76LA ‘B W/?/L./ &/‘ /7/1/1///\/
ate . y Slsrye of AChAT mpraenta‘{we

IRB 3544B

R1307 (Ed. G-il) UNIFORM PRINTING & SUFPLY DIV.

e et e e m n— . mre—a e i e AT s T vt T, % ST A @




[Exhibit 6 to Complaint]

VIRGINIA:

IN THE CIRCUIT COURT OF WASHINGTON COUNTY

hY

ELIZABETH GILBERT
Plaintiff
vs.

GORMAN GILBERT

a/k/a Garman Gilbert
Star Route, Box 347
Dante, Virginia

and

RONALD E. BAILEY, a minor
Route #1- ' ' _
Abingdon, Virginia

and

NORMAN GILBERT
Route 19

Council, Virginia
(Buchanan County)

and

TIVIS GILBERT (Last Known Address)
c/o Virginia Rachel Ray

12858 S. W. 55th Street

Miami, Florida 33165 .

Please Serve: Comm1551oner of Motor Vehlcles.

Richmond, Virginia

- and

DOUG WRIGHT
Last XKnown Address Unknown

Please Serve: Commissioner of Motor Vehicles
Richmond, Virginia

and

ENOS BLANKENSHIP
LLast Known Address Unknown

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

LAW NO.




Please Serve: Commissioner of Motor Vehicles
‘Richmond, Virginia

)
)
)
)

Defendants

-

AMENDED MOTION FOR JUDGMENT

COMES NOW, the plaintiff, Elizabeth Gilbert, by

counsel and files this Amended Motion for Judgment against the

defendants, Gorman Gilbert, Ronald E. Bailey, Norman Gilbert,

I ) .
Tivis Gilbert, Doug Wright and Encs Blankenship for $100,000.00
compensatory damages and $100,000.00C punitive damages against

all defendants, both jointly and severally and in support

theréof states as follows:

COUNT I.
‘1. That bn or about December 6, 1975 at approximately
ll:Od a.m., Elizabeth'Gilbert wés a passénger in a 1969
Chevrolet Station Wagon proceeding North on U.S. HighWay,
Routé 19, Washington County, Virginia.

'2. That Mrs. Shirley Gray, plaintiff's mother, was

the operator of the 1969 Chevrolet Station Wagon in which

plai@tiff was a passenger, and was operating said car with the
permfssion and consent of its owner John W. Collier.

3. That on December 6, 1975 and prior to the
acéident hereinafter described the defendants Gorman Gilbert,
Normin Gilbert, Tivis Gilbert, Ronald E. Bailey, Doug Wright-
and ﬁnos Blankenship entered into an agreement whereby they agree
to act in concert and as the agent of each‘éther for the purposé
of finding and stopping the vehicle in which plaintiff was a
passénger, for the purpose of allegedly taking plaintiff's infant

baby .

d
|

i
!
;
|

.




was a passenger.

4. That pursuant to the agreement and in furtherance ;
of said~agfeement the defendants committed the following overt ac%s

(a) All of the defendants agreed to act in concert i
and as the agent of each other to aécomplish the above purpose. |

(b) The defendant Tivis Gilbert offered money to all

the'éther defendants and all agreed to accept money for their
participations in accomplishing the above stated purposes.

(c) All the defendants acting in concert proceeded
in a browﬁ Chevrolet to find the car in which'plaintiff was a
pgssénger iq furtherance with their agreehent.

(d) The defendants removed the license plate from
their automobile to reduce the chance of being identified

by witnesses when they caught the automobile in which plaintiff

]

(e) That Gorman Gilbert, Norman Gilbert, Ronald

Bailey and Tivis Gilbert all took turns driving in furtherance
of the purpose heretofore stated.

~~ (f£) The defendants with Norman Gilbert driving
attempted to stop the automobile in which plaihtiff was a l
passenger by pulling in front of plaintiff's car-and travelling
at a speed of 55 miles per hour did violently slam 6n the
brakes with the intent of having plaintiff's car crash into
the rear of their auto.

(g) The operator of the car in which the plaintiff

was a passenger was forced to violently put on .-her brakes in

order to avoid a collision and came to a stop in the highway.




(h) The defendants acting in concert attempted to

mechanically disable the car in which plaintiff was a passenger

but were not successful.

(1) Plaintiff'e automobile pulled around the
defendants' car and proceeded North on Route 19, Washington
CoUnny, Virginia.

| .(j) The defendants acting in corncert pursued
pleintiff's car, pulied along side of plaintiff's automobile
and on two successive oceasions.did negligently and violently
strike the automobile in which plaintiff was a passenger and
cause eaid auto to run off the highway and crash into a
culvert; |

(k) The defendants did pursuant to their agreement

'leave the scene of the accident without stopping to aid the

plaiﬁtiffané the other injured persons in plaintiff's car.
'S. Plaintiff eontends that the defendant Gorman

Gilbert‘ecting fof and on benelf of himself and the other

defendants was the driver of the brown Chevrolet when it

vidlently crashed into plaintiff's automobile causing it to

run off the road and crash.

|
i

6. At all times mentioned herein the defendant Tivis

Gllbert was the owner of the car in which the defendants were

e —

rldlng and d@ persons driving the car QTJ sO w1th his consent
and all acts done were approved, ratified and committed at the
instigation of Tivis Gilbert.

7. At all times mentioned herein the driver of the
automobile in which the defendants were riding and the other

deferidants all of which were acting in concert had a duty to

~17-




ﬁ suffering in the past and will suffer the same in the future.

(1) maintain proper control of their vehicle (2) maintain a

proper lookout, (3) to maintain their car in its proper lane
(4) to not intentionally or negligently crash into plaintiff's
automobile which was iawfully in its proper lane, and (5)

not to run plaintiff's car off the.highwéy.

8: The defendant driver and the other defendants

. breached the above duties and as a direct and proximate result b

of their acts caused the plaintiff to sustain mental anguish, i
serious, painfulvand permanent physican injuries. Further
said conduct of the defendants put her in fear that the
defendants were attemptin§ £o kill or maim both her and her baby
and the others in her automobile, thus subjecting her to a
terrorizing ordeal.

9. Thét as a direct and proximate result of the
striking referred to in paragraph 4, the plaintiff has expended
substantial amounts of money for doctors, hospital, and other

medically related expenses and will .incur such expenses in the

future. In addition, the plaintiff has sustained pain- and mental:

Plaintiff has sﬁstained loss of income in the past and will
sustain loss of income in the future and hef injuries will
materially impair her ability to secure certain types of
employment in the future, all to her damage in the amount of

$100,000.00.

-

10. That the aforementioned actions of defendants

were malicious, reckless, willful, wanton and in gross disregard

- of the rights of the plaintiff, Elizabeth Gilbert. That said




actions endangered the life and physical well being of the

i}plaintiff and were so calculated to do her serious bodily harm
E“.hatfshe is entitled to exemplary damages in the amount »of
$100,1000.00.
‘COUNT Ii.

1. Paragraphs 1, 2, 3, 4, 6,.7, 8 and 10, are
incofporated herein as if fully pleaded.

v2.. On irformation it is contended that the defendant
Ronald E. Bailey acting in his éwn behalf and on behalf of the

other defendants was the operator of the defendants' motor

vehicle and caused the car to violently crash into plaintiff's

automobile causing plaintiff's automobile to run off the road

and crash.
COUNT IIX.
1. Paragraphs 1, 2, 3, 4, 6, 7, 8, 9 and 10 are
incorporatéd herein as if fully pleaded.
2. That the defendant, Ronald E. Bailey acting on
his own behalf and on behalf of the other defendants was driving

+he defendant's car when it pulled alongside of plaintiff's
autombbile. The defendant Tivis Gilbert who waé sitting in
the front seat beside the defendant Bailey grabbed the steering
wheel with the defendant Bailey's consent and drove their -
autombbile violently into plaintiff's car on two successive occ-—
asions causing plaintiff‘s car to run off the road and crashu.
WHEREFORE, Plaintiff érays that the Court award
judgment against the defendants jointly and severally in the

amounﬁ of $100,000.00 compensatory damages and $100,000.00

|
|
i
|
|
|
i
i



punitive damages, plus costs and interest from the date of

judgment.

74, r-4 6:%//

“Elizabeth Gilbert
by Counsel

-

HARREGAN

//:LQWuJA ;,é;l;;4{2,;,;;;;;.'
Erxigah .

By

Thomas J. H
Attorney for Plaintif




[Exhibit 7 to Complaint]}
VIRGINIA:

iN THE CIRCUIT COURT OF WASHINGTON COUNTY l
ELlZAﬁETH éILBERT |
Plaintiff
vs. : | ORDER T
‘GORMAN GILBERT, et al |
Defendants
én July 5, 1977, came. the plaintiff, in person and by
her attorney, the defendant Norman Gi;bert, in perso% and by his
attorney, and the Firemaf$;fund Insurance Company byiits attorney,
THOmaS G. ﬁodges.i The court reparter was sworn. i
It appearing to the'court that the follow1ng defendants,
Gorﬁan Gilbert, Ronald Lee Bailey, (sometimes referred to as
Ronaid E. éailey), Tivis_Gilbert,{boug Wright, and Eﬁos Blanken-
ship are in default not having answered or otherwise pleaded 'on

motion of the plaintiff it is ordered that plalntlff have Judgment -

againét thése five defendants, the amount of which shall be referred

to a jury for determination.

g .fhe plaintiff likewise'movedvthe court to strike that
portion ofithe grounds of defense of Norman Gilbert denying agency
on the ground that such denial is not under oath. It appearing to
the court Lhat plalntlff has not heretofore obJected to lack of
" verification, the court. is of the opinion that the objection is..

waived under Rule 1:10 and said motion is overruled.

Thereupon a jury of seven persons, free from exceptions, ';

was impaneled, consisting of: Ralph L. Puckett, Dennis A. Poston,
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Ernest Wayne_Montgomefy, Kenneth Ray Rowe, Gilbert G. Grubb,
Jesse Overbay and Ernest G.'Graybeal.'

Counsel for plaintiff, defendant Norman Gilbert and
Fireman's Fund Insurance Company made opening statements.

The plaintiff thereupén introduced her evidence. Dﬁrin;
such evidence it appeared that the defendént, Ronald Lee Béiley,
was an infant, being_born Jply 23, 1959, and that he was_nét |
represented 5y.c0unse1 nor a éuardian ad litem. At tﬁe conclusion
of her evidence plaintiff advised the court that éhe was relying

only on conspiracy in her claim against the defendant Norman
. }

Gilbert. _ | i

At the conclusion of plaintiff's evidence the defendant .

Nofman Gilbert mcved the coprt to striké plaintiff's evidenqe for
the reasons set forth in the transéript,vwhich motion'was over-
ruled.

Thereupon the defendant Norman Gilbert advisedvthe court
that ﬁé had no evidence ‘to introduce. |

The court adiourned for the day, after first cautioning
the jury not to discuss the éase with anyone nor among themselves,
and not to visit the écene of.the éccident. .

The next day-camé the same parﬁies and attorneys. Defen-
’dant Norman Gilbert renewed his motion to strike plaintiff's
evidence which motion was ove;ruled.

Thereupon the court instructed the jury as to the law,

and submitted to the jury three special verdicts. The attorneys
-22-




argued 'the case to the jury, which then retired to consider

the spacial verdicts, later returning with the iollowing threa

~special verdicts:

1. Do you find from the evidence and the instructions
of the court that Norman Gilbert is liable to the
plaintiff for the injuries received in the accident?

Yes X
No

2.. In what amount do you fix compensatory damages to
. the plaintiff for injuries received in the accident?

$ 30,000.00

:3.. If from the evidence and the instructions ,of the
. court you decide to award plaintiff punitive
I damages against any defendant, write the amount
| ‘of any such punitive damages opposite that defendant's

‘name: : B
| Norman Gilbert . $2000.00
: Gorman Gilbert £ $2000.00 i
.| fTivis Gilbert  $15,000.00 o
. Ronald Bailey $2000.00
é Douglas Wright $2000.0Q

Enos Blankenship  $2000.00

/S/ Ralph L. Puckett
Foreman

Thereupon counsel for Norman Gilbert moved fhe

Court ﬂo set aside the verdict of the jury as to said defendant
and reauested leave to file his grounds in writing, which
requesﬁ was granted. Thereafter said defendant filed his
writte% Motion td set aside the verdict, thch Motion is
a'part%of the record in this case. .The}eafter the Court

directed counsel for plaintiff to send written notices

pursuaﬁt to Section 8-140.3 of the Code of Virginia to

-23-
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deféndénts Gorman Gilbert, Tivis Gilbert, Ronald Bailey,
Doug Wright and Enos Blankenship, returnable to this Court
on Augnét 10, 1977, at 9:00 a.m. to show pause; if they
could;4why default judgmenfs and‘a‘Finnl.Order shqpld not
he entered against #heh.'.
R Theréafter, on August 10, i977,vcame the pléintiff,
" by her cénnsel; defendant Norman Gilbeft, in person and by
his cbunsel; defendants Gorman Gilbert,'Ronald>Bailey and
Enos Blankenship, all in person; Utica Muﬁual Insurance
Company, Firehen'é Funds Insurance Company and American
Inter-Insurance Exchange, ail by tbeir'respective'counsel.
Thereupon éounsel.for the respective parties presented
their views to the Court with regard to Nor@an qilbert's
Motion to set aside ther verdict and as to the other legal
issues in the case, and defendants Gorman Gilbert, Ronald
Bailey and Enbs Blankenship were given an opportunity
to offer the Court any reason that a default judgment
and Final Order should not be entered against them.v
It being the opinion of.the‘Court'that'Section
8-140.3 of the Code of Virginia has now been substantially
compligd with, and that“defendant Nornan; Gilbert's Motion
to set aside the verdict is not well paken and should be
overruled, it is accordingly ORDERED_thaf plaintiff do have
and récnver;judgment against thefdefendants, Norman Gilbert,
Gorman Gilberp, Tivié Gilbert, Ronald Bailey, Doug Wrignt,
and Enos Blankenship( ﬁointly and severally, in the sum of
THIRTY *'HOUSAND and NO/100 ($30,000.00) DOLLARS as and for

compensatbry damages, the sum of TWO THOUSAND and NO/100
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($2,000.00) DOLLARS as and for punitive damages against

Gorman Cilbert, Doug Wright, Enos Blankenship and Ronald

" Bailey severally; and the sum of FIFTEEN THOUSAND and NO/100

($15,

000.00) DOLLARS as and for punltlve damages agalnst

defendant Tivis Gilbert ﬁi%bééQQU~.¢zagZ%§ /42247954(?A2z%5222§5
42744?/ir'é&d2?

Counsel for Norman Gilbert duly objected and

excepLed to the foregoing ruling of the Court.

all

Seen:

The Clerk shall certify copies of this Order to

counsel of record.

Alentso
(iPTORNEY FOR ngENTIFF L~

A ///// TN

(

/KTTOR%?O/EOR/ﬁi;%éigﬁfié?ﬁ
P4
(/(,%_—

A;?ORNEY FOR FMIREMEN'S FUNDS INSURANCE COMPANY

7 7//% 4//

ﬁTTORN§Y FOR UTICA Mt TVAL INSURANCE COMPANY
WIN S

ATTORNEY FOR A?KRICAN INTER-INSURANCE EXCHANGE

ENTER, this /U day of August, 1977.

/21141’3/22L&‘//(/




[Filed November 16, 1977]

REQUEST FOR PRODUCTION OF DOCUMENTS

TO: ROBERT J. INGRAM
Gilmer, Sadler, Ingram, Sutherland
and Hutton ' - .
Attorneys at Law A
Midtown Office Building
Pulaski, Virginia
Counsel for Travelers Indemnity Company

You are hereby requested to produce and file with the
Clerk of this Court, for inspection and copying by counsel for
complainant and other interested parties, not later than twenty-

one (21) days from the date of service of this Request, the

following documents:

" Iv.

A complete and <certified copy, reconétructed froh
company records, of the Travelers Indemnity Company policy number
POQMV-1718373 issued to Tivis H. Gilbert, effective dates from
10/30/75 to 10/30/76;

V.

A copy of all_certificates filed by or oﬁ behalf of
Travelers Indemnity Company with the Virginia Division of Motor
Vehicles with respect to said policy, whether filed before or
after the collision in cohtrovefsy in this case.

VI. |

A complete copy of the.underwriting file of Travelers
Indemnitj Company with respect to said policy to the extent that
the content§ of said file have not been completely disclosed in

response to Requests I and II.
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(Filed November 16, 1977]

REQUESTS FOR ADMISSIONS

Utica Mutual insurance Ccmpany requests that Travelers
Indemnity Company admit the truthfulness of the following state-
ments of fact within.twenty—ohe (21) days from the date of ser-
Qice hereof:

| I.

That the policy issued by Travélers Indemnity Company
to Tivis H. Gilbert, being policy PQMV-1718373, had been certi-
fied' to the.Virginia Division of Motor Vehicles as proof of the:
financial responsibility of. Tivis H. Gilbert for the future
pufsuant to the Virginia Motor Vehicle Financial Responsibility
Act ?prior to December 6, 1975, the date of the collision in
cgntfoversy. |

- II.
P That said certification had not been cancelled —or

<

annulled on or before December 6, 1975;




[Filed December .6, 1977)

AUSWER OF FIREINI'S PUHD INSURAYNCD TONPAMYY

The undersigned, Fireman's Fund Insurance Comzany, for

Answer to the Complaint iiicd againsﬁ it and othefs, savs:s |
(1) Fireman's Fund admits the allegatiogs contained in

‘Paragraphs 1, 2, 3, &4, 5, 6, 7, 8, © and 18 of the Complaint

.filcd against it.

| (2) Fireman's Fund joins in the rzasons for equitable

relief descrihed in Paragraph 1l of the Ccmplaint filed against it.

- 4
P A P

multinlicity of suite ¢to determine the existence of-priority of
uninsured motorist coverage for the four individuals who clain to
be injured in the collizicn in the controversy. Fireman's Fund is
also threatened with irreparable damage and being threatened with
exposure under its uninsured moterist coverage for which it would
have no effactive recourse if it should later be determined that _
the motor vehicle at fzult in the collision was not an uninsured
notor vchicle. Fireman's Fund has no adequate remedy at law,

(3) Fireman's Fund joins in the prayer for the relief
contained in the Complaint €filed against it with the exception of
5(M) (i) in Paragraph 11, wherein it states:

"m0 determine, declare and adjudicate that
the primary uninsured rmotorist coverage available
to satisfyv claims from occupants of the Shirley
Gray vehicle is under the Firenan's Fund policy
insuring the vechicle being operated by Shirley

Gray, and to declare and determine the amount of
- . such coverage.”
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(4) Tirecman's Fund would pray the Court to first

determine who has the primary aninsured rmotorist coverage
available to satisfy claims of occupants of the Shirley Gray

vahiicle and uPon deternining that fact, to declare and determine

the anount of such coverage,

.

nespectfully,
FIRTMAN®S BRrD INSURANCE COUrAnyY

By Counsel




[Filed Cecember 16, 1977]

ANSWE

COMES NOﬁ,.Elizabeth.Jenneile, Nélson Jenﬁelle
and Shirley Gray and for asswer'tb the Complaint for'a
Declaratory Judgment étates as follows:

l.. Paragraph I is admitféd.’

2. Paragraph II is admitted.

3. The allééations in Paragraph III are believed
to be factual as to the fact that Tivis Gilbert and Tivis H.
Gilbert each had a policy with Travelers Insurance Company.

4. These defendants are without knowledge as
to the factual allegations in Paraéraph IV.

5. Paragraph V is admitted.

6. Paragraph VI is admitted.

7. Paragraph VII is admitted.

8. Paragraph VIII is admitted but it is further
alleged a judgment for $2,000 punitive damages acainst Norman
Gilbert was received.

E 9. Paragraph IX is admitted.

10. Paragraph X is admitted.

11. The allegation that declaratory judgment is
warranted is admitted.

WHEREFORE these defendants pray that the Court

decide the guestions submitted on the Complaint.

Elizabeth Jennelle
Nelson Jennel%e
ShirDey Gray -}

/ /()n«fy, =
By Counselzﬁ/ T




[Filed December 16, 1977]

GILBERT BY HER GUARDIAN AD LITEM AND
GUARDIAN AD LITEM

’e

; COMES NOW, Elizabeth Ann Gilbert, infant by her
guardian ad litem and Thomas J. Harrigan, Guardian Ad Litem

I o ANSWER OF INFANT ELIZABETH ANN
_and‘for Answef'to'the suit for declaratory relief states as

déciaratory‘rélief pfesent a controversy that should be
decﬁded by the Court.
WHEREFORE, this defendant by her guardian ad litem

follows:
| : 1. The allegations presented and the request for
prays no decree be entered to her prejudice.

ELLZABETE ANF GILBERT, INFANT
By /"/Zmzz.~7-<.‘; S _

FThomas 0. Harrigan
fuardian Ad Litem




[Filed February 17, 1978]

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS

7*. * x
Iv.

‘The under51gned Travelers Iﬁdemnlty Coﬁpany, in response
to Request for Production of Documents, files herew1th a complete
and certified copy of the Travelers Indemnity Company s pollcy o
number POMV-1718373 issued to T1v1s H. Gllbert, effectlve dates
from 10/30/75 to 10/30/76.

V.

The undersigned, Travelers Indemnity Company, in response
to Request for Production. of Documents,,files herewith copies of
all those certificates currently in its posseseion filedeithA
the Virginia Division of Motor Vehicles with respect tb policy
number POMV-1718373 issued to Tivis H. Gilbert.

VI.

The defendant ddes.not at this time possess a complete-copy
of the underwriting file of Travelers Indemnity_Company with
respect to said policy; however, defendant objects to plaintiff's
Reqﬁest for Production of pocuments #6 in that it requests infor-
mation which is irrelevant and immaterial to the issues raised in
the present litigation and is therefore burdensome and oppressive
for the defendant to comply with same; and defendant further
objects in that it fequests documents which contain the work

products of the defendant and is therefore not subject to plain-

tiff's Request for Production of Documents.




[Filed February 17, 1978]

RESPONSE TO REQUESTS FOR ADMISSIONS

3 o : o I.
vjhe undersigned, Trevelers Indemnity Company, in response
t0~Reqdests for Admissidns, admits that the policy issued by
Travelers Indemnlty Company to Tivis H. Gilbert, being policy

number- PQMV 1718373, had been certified to the Virginia Division

of Motor Vehlcles as proof of the flnanc1a1 respon51b111ty of

Tivis H. Gllbert for the future pursuant to the Vlrglnla Motor
Vehlcle Flnanc1a1 Responsibility Act as shown by the Forms SR-22

contalned in defendant's response to plalntlff s Request for

Productlon of Documents #5.
| | II.
fhe undersigned, Travelers Indemnity Company, in response

to Requests for Admissions, states that based on that information -

which defendant is currently in possession of said certification

had noﬁ been cancelled or annulled on or before December 6, 1975.

* * %
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« The Travelers Insurance Companies <"+« *

-

. : Hartford, Connecticut ;

{Eoch a Stock Insurance Company])

In consideration of the payment of the premium, in reliance upon the statenents in the declarations made a part hercof and
subject to all the terins of this policy, the inernber of The Travelers Insurance Companies designated in the declarations as the
insurer (herein called the company) agrees with the named insured as follows:

Section A— Basic Automobile Liability Insurance

1. COVERAGE A—BODILY INJURY LIABILITY
COVERAGE B-—-PROPERTY DAMAGE LIABILITY

The company will pay on behalf of the insured all sums which the inswed
shall become legally obligated to pay as damages because of
. bodily injury or
property damage
to which this insurance applies, caused by an occurrence and arising out of
the ownership, maintenance or use, including loading and unloading, for
the purposes stated as applicable thereto in the declarations, of an owned

automobile or of a_temporary substitute automobile, and the company shall

have the right and duty to defend any suit against the irnoed secking
damages on account of such bodily injury or property damage, even if any
of the allegations of the suit are groundless, false or fraudulent, and may
make such investigation and settlerment of any claim or suit as it decms
expedient, but the company shall not be obligaled to pay any claim or
judgment or to defend any suit after the applicable limit of the company’s
liability has been exhausted by payment of judgments or scttlements,

Exclusions

This insuragce does not apply:

(a) to liability assumed by the insured under any contract or agrcement;

(b) to any obligation for which the insured or any carrier as his insurer
may be held liable under any workmen’s compensation, unemploy-
ment compensation or disability benefits law, or under any similar
law;

(c) to bodily injury to any employec of the insured arising out of and in
the course of his employment by the insured or to any obligation of
the insured to indemnify another because of damages arising out of
such injury; but this exclusion does not apply to any such injury
arising out of and in the course of domestic employment by the
insured unless benefits therefor are in whole or in part cither payable
or required to be provided under any workmen’s compensation law;

(d) to property damage to
(1) property owned-or being transported by the insured, or
(2) property rented to or in the care, custody or control of the

wnsured, or as to which the insured is for any purpose exer-
- cising physical control, other than property damage to a resi-
dence or private garage by a private passenger automobile

- covered by this insurance;

(¢) to bodily injury or property damage due to war, whether or not de-
clared, civil war, insurrection, rebellion or revolution or to any act or
condition incident to any of the foregoing, with respect to expenses

- for first aid under the Supplementary Payments provision;

(f) to bodily injury or property damage arising out of the ownership,
maintenance, operation, use, loading or unloading of any owned
automobile or temporary substitute autormobile while such automobile is

" being used as a public or livery conveyance, unless such use is
specifically declared and described in the declarations;

(g) to bodily injury or property damage arising out of the discharge, dis-
persal, release or escape of smoke, vapors, soot, fumes, acids, alkalis
toxic chemicals, liquids or gases, waste materials or other irritants,
contaminants or pollutants into or upon land, the atmosphere or
any watercourse or body of water; but this exclusion does not apply

if such discharge, dispersal, release or escape is sudden and acci- -

dental.

II. SUPPLEMENTARY PAYMENTS

The company will pay, in addition to the applicable limit of liability:

(a) all expenses incurred by the company, all costs taxed azainst the
insured in any suit defended by the company and all interest on the
entire amount of any judgment therein which accrues after entry of
the judgment and before the company has paid or tendered or de-
posited in court that part of the judgment which does not exceed the
limit of the company’s liability thereon;

(b) prcmiums on appeal bonds required in any such suit, premiums on
bonds to relecase attachments in any such suit for an amount not in
excess of the applicable limit of liability of this policy, and the cost
of bail bonds required of \he insured because of accident or traffic

law violation arising out of the use of any vehicle to which this policy
applics, not to exceed $250 per bail bond, but the company shall
have no obligation to apply for or to furnish any such bonds;

(c) expenses incurred by the insured for first aid to others at the time of
an accident, for bodily injury to which this policy applics;

(d) reasonable expenses incurred by the inswed at the company’s re-
quest in assisting the company in the investigation or defense of
any claim or suit, including actual Joss of carnings not to cxceed
$25 per day.

IIl. PERSONS INSURED :

Each of the following is an insured under this insurance to the extent set

forth below:

(a) the nomed insured;

(b} any partngr or exccutive officer thercof, but with respect to a tem-
porary substitute automobile only while such automobile is being used in
the business of the named insured; )

(c) any other person while using an owned automobile or a temporary
substitute automobile with the permission of the named insured, provided
his actual operation or (if he is not operating) his other actual use
thercof is within the scope of such permission, but with respect to
bodily injury or property damage arising out of the Joading or unloading
thercof, such other person shall be an inswed only if he is:

(1) alessee or borrower of the automobile, or
(2) an employee of the named insured or of such lessce or borrower;

(d) any other person or organization but only with respect to his or its
liability because of acts or omissions of an insured under (a), (b) or
(c) above.

Nonc of the following is an insured:

(i) any person while engaged in the business of his employer with
respect to bodily injury to any fellow employee of such person injured
in the course of his employment;

(ii) except as stated under (b) above, the owner of a temporary sub-

stitule automobile, or any agent or employee of such owner;

any person or organization, other than the named insured, with

respect to: .

(1) a motor vehicle while used with any trailer owned or hired by
such person or organization and not covered by like insurance
in the company (except a trailer designed for use with a four
wheel private passenger automobile and not being used for
business purposes with another type motor vehicle), or

(2) a trailer while used with any motor vehicle owned or hired by
such person or organization and not covered by like insurance
in the company;

any person while employed in or otherwise engaged in duties in

connection with an automobile business, other than an automobile

business operated by the named insured.

(iii)

(iv)

IV. LIMITS OF LIABILITY -

Regardless of the number of (1) insureds under this policy, (2) persons
or organizations who sustain bodily injury or property damage, (3) claims
made or suits brought on account of bodily tnjury or property damage or
(4) automobiles to which this policy applies, the company’s liability is
limited as follows:

Coverage A—The limit of bodily injury liability stated in the declarations
as applicable to *“‘cach person” is the limit of the company’s liability for
all damages, including damages for care and loss of services, because of
bodily injury sustained by one person as the result of any one occurrence;
but subject to the above provision respecting “‘each person”, the total lia-
bility of the company for all damages, including damages for care and loss
of scrvices, because of bodily injury sustained by two or more persons as
the result of any onc occurrence shall not exceed the limit of bodily injury
liability stated in the dcclarations as applicable to “cach occurrence”.

Coverage B—The total liability of the company for all damages because
of all property damage sustained by onc or more persons or organizations
as the result of any one occurrerce shall not exceed the limit of property
damage liability stated in the declarations as applicable to “cach occur-
rence”.

Poge 2
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ooy ' Hortford, Connecticut
i

DECLARATI_ON‘S Automobnle Pohcy e

The insurance \rmdgd 15 (ml\ \ulh resj.uct to suck c‘ 1hc foHn.\m,, CONCTages as are )nlh\;ncd by epecine pn miun chaspe or charges.
The limit of the company's fiability agains: Lach such coverage shall be as staved herein, subject 10 a0l the 1erina of this pulu\ having

reference therero. POLICY NO.

@‘1‘,'__1_7_1_8313_'“ |tne12=20-76PA

part

Item 1. Named Insured _LT]VIS H GILBERT
Address (No., street, town, county, state) HAYS l ’ VA. 2’_}256

The automobile will be principally
garaged in the above town, county and
state, unless otherwise stated herein:

Occupation of the named insured is ) . . .
ltem 2. Policy Period: From 10~30-75 0]10=-30-76 &
Item 3. Description of s 1A-4+10 69 CHEV S#16439954001723

, and any endorsement issued o form a

the automobile: #2
>~ ' .
-2 ltem 4. Coverages Limits of Liability Premiumsi
3 cach person § 25 000 If the premium is
- g g N payvable in instal-
T A.Bodily Injury Liobility each accident § 50 ,000ls 1 ments (not appli-
e B. Property Domoge Liability ~ leach accident § 5 ,000]s 7 " |cable in Texas):
E  C Automobile Medicol Payments |each person  § 2, 000 S,/ 2321 gt ' s _
2 . Comprehensive-yun To ST 08 s 74 A\{ S instalment _pay-
®  E Collision o Upset ACV Less $ Deducyile v Charge indluded.
3 IV " )
_g £. Fire, Lightning and Transportation, \‘Q Premium Payable:
o &.Theft (Brood Form) s AN S
= H.Windstorm, Hoil, Eorthquake H. 5\/ . on____.___
3 or Explosion = ) | S —
-4
B 11110 ln 68 A913fg9270 o

f’emeﬂ leﬂg - -

o irs effective dole S 2 2 'S and_
li Total Premium

ium s ave shall mean that insurance is not afforded with respect to the coverage opposite such
its of Liability space shall mean “Actual Cash Value.” Any entries in the declarations
automobile or trailer not similarly designated in Item 3. If “#1” or *§2", but not both, is
‘toverage, such coverage does not apply to the automobile or trailer not,similarly de:xgnated

ltem 5. The purposes for which the automebile is to be used are M11 250 TIVIS ;lzg ' %gE§§62

{*‘Pleasure and Business,” unless otherwise stated above; “C™ means “Commercial.”) A082 ] OO SO’+"" ] OO M (U/;‘d)
Item 6. The automobile is unencumbered unless otherwise stated herein: .

Encumbrance $ Any loss under Coverages D, E, F, Gand H is
payable as interest may appeat to the named insured and (Name and Address)

$The absence of an entry in any
premium space. The letters “ACV'"}
designated by ‘‘#1" or *“§2" do not app
entered in the Limits of Liability space foi
in Item 3.

hereof

ltem 7. Designation of insused for purposes of division 2 of Coverage C, if

required by Insuring Agreement II1: HAYS | |NSURANCE AGENCY OCTo

Section 2—This Declarations page, with ""Policy Provisions—Section 1"

llem 8. Except with respect to bailment lease, conditional sale, purchase agreeiment, mortgage or other encumbrance, the named in-

sured is the sole owner of the automobile, unless otherwise stated herein:

Item 9. During the past three years no insurer has c;ncclcd insurance, issued to the named insured, similar to that afforded hereunder,

unless olher\\me stated herein:

%212:01 A.M,, standard time at the address of the named insuted as stated hersein,

"THIS IS TO CERTIFY THAT THIS POLICY IS A FULL, TRUE AND COMPLETE COPY OF THE
ORIGINAL POLICY AS ISSUED BY THIS COMPANY, NO INSURANCE IS AFFORDED HEREUNDER"

Counterzigned by _
I\ Y ( \ Resident %/med Agent /7
v

C-1531HY Fd. May 1955 sarntes an v s 4, (Use u:ith policy C-7531v) 363 -—?6— AUTHOR I ZED REPRESENTAT ' VE




Effective from__._3~8~76 N i .- (AU 1291 AM. Stoadard Time)

Issued to___TIVIS H GII BERT : : L

It is agreed that as of the effective date hereof the policy is amended with respect to such of the following particulars as are
viheated by specific entry in connection therewith:

1. Nume of insured to read
Addrezs of named insured to read

The owned automobile will be principally garaged in the above town, county and state, unless otherwise stated hercin:

Occupation of the named insured to read , — -
2. Toafford insurance with respect to the automobiie or trailer described below, subject to all the terms of the policy except as
specifically amended in this endorsement: .
Description of the owned automobile or trailer:

Y
L;g:leolr Trade Name ‘Model; Body Type - Identification Number;
19- ' - Motor Number; Serial Number

Purchased
Month—Year |New (N) or Used (U)

F.0.B. List Price or Delivered Price at Factory

]

Any Joss under any property coverages afforded by the policy is payable, as interest may appear, to the named insured and

v . (Name and Address)
3. To discontinue insurance with respect to the automobile or trailer described below:

Year of Model 19. . Trade Name Identification Number; Motor Number; Serial Number

Note: If avtomobile or trailer is added, Item 2 is to be completed; if automobile or trailer is eliminated, 1tem 3 is to be
completed; if automobile or trailer is substituted for an automobile or trailer described in the policy, Items 2 and 3 are to.
be completed.

4. The premium for Coverages and the total premium are as stated in the schedule.
5. The limits of liability for Coverages_~ are amended in amounts only to read as stated in the schedule,
6. 'To include Coverages ' . Limits of Jiability to read as stated in the schedule.
If Coverage D or E is indicated above as included, the insured for the purpose of such coverage is as follows:
. Coverage D Coverage E i
7. To eliminate Coverages _ ' . 8. Rating classification to read
9. The instalment premiums are amended to read: § on :$ ~on . ' and

10. ADD SR-22 ' BROAD FORM LOL6A

Any additional or return premium because of any amendment effected hereby is stated in the schedule below.

» SCHEDULE _
St);;rl\- Coverages ’ Limits of Liability ‘;‘f,',f:ﬁ',f; P:}:r!::’u:-:u
each person $ 25, 000
A. | Bodily Injury Liability each occurrence $ 50 . 000is S
B. | Property Damage Liability " | each occurrence $ 5. 000;s $
C. | Medical Payments each person $ 2,000. I8 S
D. | Total Disability weekly indemnity $ S S
E. | Death Indemnity - | principal sum S —_— S S
F. | Family P . each person $ ,000
. | Family Protection cach accident s ,000]s s
G (1) Comprehensive—excluding collision Actual Cash Value }s S
° | (2) Personal Effects : ’ $ 100 R
H. | Collision ) Actua} Cash Value Less 8 Deductible|$ S
1. | Towing and Labor Costs per diszblement $ S $
‘ $ $
Date of Issue_12-2 1-76PA . Total Premium I $
407 QE Amending Policy NoPQMV—~17 18373_ This endorsement is executed on the reverse side hereof.

POLICY EXPIRES OFFICE AND NAME OF AGENT
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ASSISTANCE AND COOPERATION OF THE INSURED
(AUTOMGCBILE LIABILITY INSURANCE)

(VIRGINIA)

The failure or refusal of the insured to cooperate with or nssist the company which prejudices the company's defense of an
action for damages urising out of the operation or use of an autumobile shall constitute non-compliince with the requirements
of the policy that the insured shall cooperate with and assist the company.

THE TRAVELERS INDEMNITY COMPANY THE CHARTER OAK FIRE INSURANCE COMPANY
Secrelary Secretary

.
.
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AUTOMOBILE ASSIGNED RISK - VIRGINIA

In the event of cancellation of this policy by either the insured or the company, the earned premium calculated in nccordance
with the cancellation condition of the policy, shall be subject to ¥ minimum of §10.00 as provided in Section 18 of the Virginia

Automobile Insurance Plar.

THE TRAVELERS INDEMNITY COMPANY THE CHARTER OAK FIRE INSURANCE COMPANY

/.m,éa-dé . ) 4 v %Af’(
' . Secretary

Secretary

11110
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PROTECTION AGAINST UNINSURED MOTORISTS INSURANCE
(Automobile Bodily 1ajury Liability ond Property Domoge L-nbnlny)
(Vug:nnu)

Effective from Amending Policy numbered
At 12:01 AM. Standard Time

Issued to

The additional premiumn for this endorsement is $

(The information provided for above is required to be stated only when this endorsement is issued for attachment to the policy
subsequent to its cffective date.)

It is ogreed that the following provisions of this endorseément reploce the provisions of the policy pertoining to Fomily Pro-
tection Coverage or Protection Agoinst Uninsured Motorists Coveroge.

In consideration of the payment of the p.remium for this endorsement, the company agrees with the named insured, subject to
the limits of liability, exclusions, conditions and other terms of this endarsement and to the applicable terms of the policy:

‘SCHEDULE
Limits of Liability:
Bodily Injury $20,000 each person; $40,000 each accident
Property Damage $5,000 each accident

INSURING AGREEMENTS

I. Domoges for Bedily lniul’.y ond Property Damoge Coused by Uninsured Automobiles
To pay, in accordance with Section 38.1-381 of the Code of Virginia and all Acts amendatory thereof or supplementary
thereto, all sums which the Insured or his legal representative shall be legally entitled to recover as dumages from the
owner or operator of an uninsured automobile because of: ) :
(a) bodily injury, sickness or disease, including death resulting therefrom, hereinafter called ‘‘bodily injury’’, sustained
by the Insured;
-{b) injury to or destruction of (1) an insured automobile owned by the named Insured or his spouse.if a resident of the
same household and the contents of such automobile, and (2) any other property (except an automobile) owned by an

Insured and located in Virginia, hereinafter called *‘property damage”
caused by accident and arising out of the ownership, maintenance or use of such uninsured automobile.

Il. Definitions
(a) Insured. The unqualified word *‘Insured’’ means:

(1) the named Insured and, while residents of the same household, his spouse and the relatives of either;

(2) ‘any other person while occupying an insured automobile; and

(3) any person, with respect to damages he is entitied to recover for care or loss of services because of bodily injury.
to which this endorsement applies.

" The insurance applies separately with respect to each Insured hereunder, but neither this provision nor apphcahon of
the insurance to more than one Insured shall operate to increase the limits of the Company's liability.
(b) Insured Auvtomobile. The term *‘insured automobile’’ means an automobile registered in Virginia with respect to which
the bodily injury and property damage liability coverages of the policy apply.
(c) Uninsured Automobile. The term ‘‘uninsured automobile’’ means:

(1) an automobile with respect to the ownership, maintenance or use of which there is, in the amounts specified in the
Virginia Motor Vehicle Safety Responsibility Act, neither (i) cash or securilies on file with the Virginia Coinmis-
sioner of Motor Vehicles nor (ii) a bodily injury and property damiige liability bond or insurance policy, applicable
at the time of the accident with respect to any person or organization legally recpon\ible for the use of such
automobile, or with respect to which there is such a bond or insurance pohcy npphcable at the time of the accident
but the comp:iny wriling the same is or becomes m<ol vent or denies covernge thereunder; or

(2) a hit-and-run automobile as defined;

but the term *‘uninsurcd aulomobile’ shall not include:
(1) an nutomobile which is owned or opctated by a self-insurer within the meaning of the Virginia Motor Vehicle
Safety Responsibility Act or any motar carrier law or similar law,;
(ii) an automobile which is owned hy the United States of America, the State of Virginia, a political subdivision there-
of, or an agency of uny of the foregning;

(Continued on Page 2} 17802
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(1i1) n vehicle operated on rails or while Tconted fo- use RS a residence or premices and not as a vehicle: or
(iv) & vehicle or nther equipment designed fxr use prineipally off public reads, except while actually upon public
roads .

(d) Hit-ond-Run Avtomobile. The term **hit-und-run automobile” means an mitomobile which ciuses an pecident re sulting
in bodily injury to. an Insured or property camage:, provided: (i) there cuinot be nﬂCLr(.unPd the identity of either the
operator or the owner of such *‘hit-and-run sutar while’; and (i) the Insared or someone on his behalf shall have
rcported the accident within 5 days or as svon as practicable to the Comnissioner of Motor Vehicles.

(e) Occupying. The word ‘‘occupying’ means in or upon or entering into or uhghl)ng from.

Policy Period, Territory
This endorsement applies only to accidents \\hnch occur on and after the effective d,atc hereof, during lhc policy period
and within the United States of America, its territories or possessions, or Canada.

EXCLUSIONS

This endorsement does not apply:

(a) to bodily injury to an Insured while occupying an automobile (other than an insured automobile} owned by the named
Insured or his spouse, if a resident of the same household, or through being struck by such an automobile;

(b) to bodily injury to an Insured, care or loss of services recoverable by an Insured or injury to or destruction of property
of an Insured, with respect to which such Insured or his legal representative shall, without written consent of the Com-
pany, make any settlement with any person or organization who may be legally liable therefor;

() to the first two hundred dollars of the total amount of all property' damage as the result of any one accident;
(d) so as to inure directly or indirectly to the benefit of any insurer of property.

CONDITIONS

Policy Piovisions. None of the Insuring Agree-)ents Exc]us:ons Conditions or Other Provisions of the policy shall dppl\

" to the insurance afforded by this endorsement except the Conditions *‘Notice’’ or "Nohce of Accndent ” “Subrogatlon i

“‘Changes,” '*‘Assignment,”’ "Cance])ahon" and **‘Declarations.””

Premium. If during the pollc_y period the number of automobiles owned by the named Insured or spouse and reg‘x stered in
Virginia or the number of Virginia dealer’s license plates issued to the named Insured changes, the named Insured shall
notify the Company during the policy period of any change and the premium shall be adjusted in accordance with the
manuals in use by the Company. If the earned premium thus computed exceeds the advance premium paid, the named Insured
shall pay the excess to the Company, nfless. the Compary shall retum to the named Insured the uneamed portion paid by
such Insured. : .

Proof of Claim. As soon as pract'icable, the Insured or other person making claim shall give to.the Company written proof of
claim, under oath if required, including full particulars of the nature and extent of the injuries, treatment, and other details
entering into the determination of the amount payable hereunder. Proof of cleim shall be made upon forms furmished by the
Company unless the Company shall have failed to fumish such forms within 15 days after receiving notice of claim.

The injured person shall submit to physical examinations by physicians selected by the Company when and as the Com-
pany may reasonably require and he, or.in the event of his incapacity his legal representative, or in the event of his death
his legal representative or the person or persons entitled to sue therefor, shali'upon each request from the Company cxe-
cute authorization to enable the Company to obtain medical reports and copies of records. ‘

" The lnsured or other person making claim for ¢amage to property shall file proof of loss with the Company within sixty

days after the o¢currence of loss, unless such time is extended in writing by the Coinpany, in the form of a sworn state-
ment setting forth the interest of the Insured and of all others in the property affected, any ‘ncumbrances thereon, the
actual cash value thereof at time of loss, the amount, place, time and cause of such loss, :nd the description and amounts
of all other insurance covering such property. Upon the Company's request, the Insured sha!l exhibit the damaged property

to the Company.
With respect to ¢laims alleged to have arisen out of the ownership, maintennance or use of a hit-and-run automobile if the
insured has not obteined a‘judgment against John Doe, the liability of the uninsured motorist may be established, as be-
tween the insured and the company, by ﬁling with the company within a reasonable {ime after the accident a statement
under oath that the insured or his legal representative has a cause or causes of action arising oul of such accident for
damages against a person or persons whose identity is unascertainable, setting forth the facts in support thereof, and
shall present clear and convincing evidence that there was a hit-and-run aulomobile involved in the accident.

Notice of Legol Action. If, before the Company makes payment of loss hercunder, the Insurcd or his legal representative
shall institute any legal action for bodily injury or property damage against any person or organization legally responsibl«
for the use of an nutomobile involved in the accident, a copy of the suminons nnd complaint or other process served in
connection with such legal action shall be forwarded immediately to the Company by the Insured or his legal representa-
tive. .

Limits of Liability. (a) The limit of bodily injury linbility stated in the schedule as applicable to *
limitof the Company's liability for all damages, including damages for care or loss of services, because of bodily injury
suxtained by one person as the result of any one accident and, subject to the above provision respecting each person, the
Timit of such liability s1ated in the schedule as applicable to ‘‘each accident' is the total limit of the Company’s litbility
for a1l damages, including damages for care or loss of services, because of bodily injury su~La|nt.d by 1wo or more ;

‘each person’’ is the

TEONRA
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(b)Y The hiumit of property dumage linbility stat=d in the schedule as u;nh(w\jip to **cach accident™ is the total limit of the
Cempany's Habiliy for all damages arising ovt of irjury to or destructing of all propenty of ane or more "neureds as g
reauwltof any ore necident,

(o) If claim 1% mude hereunder and claim is also made against uny person who is an Insurcd under the Bodily Injury Lia-
bility or Property Danage Liability coverages of the policy because of bodily injury or pruperty damage sustained in an
asccident by n person who 1s an Insured hereunaer, any payment made hércunder to or for any such person shall be applied
in reduction of any amount which he may be eatitled Lo recover from any person who is an Insured under the Bodily Injury
Liubility or Property Damage Liability coverages :

(d) Any amount pavable hereunder because of bodily injury or property damage sustained in an accident by a person who is
an insured under this coverage shall be reduced by all sumns paid on account of such 1n1ury or damage by or on behalf of
the owner or operator of the uninsured automobile.

(e) Any amount recoverable as damages because of bodily injur& or property damage sustained in an accident by a person
who is un insured under this coverage shall be reduced by all sums paid on account of such injury or damage by or on be-
Lalf of any person or persons joinlly or severzlly liable together with the owner or operator of the uninsured autoinobile
for such injury or damage including all sums paid under the Bodlly Injury Lmblhty or Property Damage Liability cover-
ages of the policy. :

Other Insurance. With respect to bodily injury to an insured while occupying an avtomobile not owned by the ndmed In-
sured, the insurance hereunder shall apply only as excess insurance over any other similar insurance available to such
insured und applicable to such automabile as primary insurance, . ‘
Except as provided in the foregoing paragraph if the insured has other similar bodily injury insurance available to him
and applicable to the accident, the Company shall not be liable for a greater proportion of any loss lo which this coverage
applies than the limit of liability hereunder bears to the sum ofthe applicable limits of liability of this insurance and

-such other insurance.

VWith respect to property damége, the insurance hereunder shall apply only as excess insurance over any other valid and
collectible insurance of any kind applicable to such property damage. )
Paoyment of Loss by the Campany. Any amount due hereunder is payable to the Insured or his ]ggal representative.

THE TRAVELERS INDEMNITY CO\Ii’ANY

President
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: P . out OF-STATE INSURANCE ENDORSEMENT
AUTO,.»OBILE

It is agreed that, subject to all the provisions of the pohicy except where modificd hierein, the foliowing provision is added:

If, under the provisions of the motor vehicle financial responsibitity Lo or the miotor vehiele compulsory
insurance Law or iy similar Liw of any state or province, a non-resident is required e maintain insurance
with respect to the operation or use of a motor vehicle in such state or provinee und such insurince re-
quircments are greater than the insurance provided by the policy, the limits of the compuny’s lability and
the kinds of coverage afforded by the policy shall be us set forth in such law, in licu of the insurance
nthermce provided by the policy, but only to the extent required by such law and anly with respect to the
opcmtlon\ or use of a motor vehicle in such state or province; provided that the insurance under this pro-
_vision shall be reduced to the extent that there is other valid and collectible insurance under this or any
other motor vehicle insurance policy: In no event shall any person be cntitled to receive duplicate pay-
ments for the sume elements of loss. '

i
|
i
i

1

THE 'I‘RAVELERSf INDEMNITY COMPANY THE CHARTER OAK FIRE INSUR ANCio COMPANY

- Secrelary N ) : Sccrclary

|
|
i
|
|
Y
|
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f NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT
{Broad Form)

It is agreed that the policy does not apply:

L.

1L

HI.

IvV.

Under any Liability Coverage, to injury, sickness, discase, death or destruction

(a) with respect to which aninsured under the policy is also an insured under a nuclear cnergy liability
policy issued by Nuclear Energy Liability Insurance Association, Mutual Atomic Encrgy Lia-
bility Underwriters or Nuclear Ipsurance Association of Canada, or would be an insured under
any such policy but for its termination upon exhaustion of its limit of hability; or

(b) resulting from the hazardous properties of nuclear r}laterial and with respect to which (1) any.
person or organization is required to maintain financial protection pursuant to the Atomic
Energy Act of 1954, or any law amendatory thereof, or (2) the insured is, or had this policy not
been issued would be, entitled to indemnity from the United States of America, or any agency
thereof, under any agreement entered into by the United States of America, or any agency

~ thereof, with any person or organization.

Under any Medical Payments Coverage, or under any Supplementary Payments provision relating to
immediate medical or surgical relief, to expenses incurred with respect to bodily injury, sickness,.
disease or death resulting from the hazardous properties of nuclear material and arising out of the
operation of a nuclear facility by any person or organization.

Under any Liability Coverage, to injury, sickness, disease, death or destruction resulting from the
hazardous properties of nuclear material, if

(2) the nuclear material (1) is at any nuclear facility owned by, or operated by or on behalf of, an
insured or (2) has been discharged or dispersed therefrom;

(b) the nuclear material is contained in spent fuel or waste at any time possessed, handled, used,
processed, stored, transported or disposed of by or on behalf of an insured; or

(c) the injury, sickness, disease, death or destruction arises out of the furnishing by an insured of
services, materials, parts or equipment in connection with the planning, construction, main-
tenance, operation or use of any nuclear facility, but if such facility is located within the United
States of America, its territories or possessions or Canada, this exclusion (c) applies only to injury -

" to or destruction of property at such nuclear facility.

As used in this endorsement:
“hazardous properties” include radioactive, toxic or explosive properties;
“nuclear material” means source material, special nuclear material or byproduct material;

sisource materjal,” “special nuclear material,” and “byproduct material” have the meanings given
them in the Atomic Energy Act of 1954 or in any law amendatory thereof;

“spent fuel” means any fuel element or fuel component, solid or liquid, which has been used or exposed
to radiation in a nuclear reactor;

‘‘waste” means any waste material (1) containing byproduct material and (2) resvlting from the
operation by any person or organization of any nuclear facility included within the definition of nuclear
facility under paragraph (2) or (b) thereof;

“nuclear facility” means

(2) any nuclear reactor,
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"(b) any equipinent or device designed or used for (1) separating the isotopes of uranium or plutonium,
(2) processing or utilizing spent fuel, or (’%) handling, processing or packaging waste,

(c) - any cquipment or device used {or the processing, fabricating or alloying o of epecinl nudiear material
if at dany time the total amount of such material in the cusiody of the insured at the prerises
where such equipment or device is located consists of or contains more than 25 grams of plu-
tonium or uranium 233 or any combination thereof, or mere than 250 grams of uranium 235,

(d) any structure, basin, excavation, prcrmses or place prcparcd or used for the storage or disposal

of waste,

and lncludes the site on whtch any of the foregomg is locatcd all oeratlons conducted on such site
and all prt_m ses used for such operatlons,

“nuclear n.actor" means any apparatus desn;,ned or used to sustain nuclear fission in 2 sdf supporting
ckain rc:\chon or to contain a critical mass of fissionable material;

With rcspcct to injury to or destruction of property, the word “injury” or “destruction” includes all
forms of radloactlve contamination of property.

This cndorscment 1s cxecuted by The Travelers lnsumncc Company as respects insurance afforded by that
company only; it is executed by The Travelers Indo.mmty Company as respects insurance afforded by
that company only

Tie TRAVELERS INSURANCE COMPANY - ’ . THE TRAVELERS INDEMNITY COMPANY
] 1 Sccrclar) ’ oL : ‘ . Secrelary

C-8695 9-59 rrintED 1N U.S.A. NS




Coverages A and B—For the purpose of determining the limit of the com-
pany’s hability, all bodily injury and properly damage arising out of contin-
uous ur repeated exposure to substantially the same ges=ral conditions
shall be considered as arising out of onz eccusrence.

b

V. POLICY TERRITORY
Thicinsurance applies only to bedily {wjury or prefrely darisze which becurs
within the policy territory.

VI. DEFINITIONS

When used in this policy (including endorseinents forming 2 part hereof):

“‘automobile?’’ incans a land motor vchicle, trailer or semitrailer de-
signed for travel on public roads (including any machinery or apparatus
attached thercto), but does not include mobile equipment;

““bodily injury’’ mcans bodily injury, sickness or disease sustained by
any person which occurs during the policy period, including death at any
time resulting thercfrom;

‘“insured”’ means any person or organization qualifying as an insured
in the ‘“Persons Insured” provision of the applicable insurance cover-
age. The insurance afforded applies separately to each insured against
whom claim is made or suit is brought, except with respect to the limits
of the company’s Jiability;

“‘mobile equipment’’ ineans a land vehicle (including any machinery or
apparatus attached thereto), whether or not self-propelled, (1) not subject
to motor vehicle registration, or (2) maintained for use exclusively on
premises owned by or rented to the named irsured, including the ways im-
mediately adjoining, or (3) designed for use principally off public roads, or
(4) designed or maintained for the sole purpose of affording mobility to
equipment of the following types forming an integral part of or perma-
nently attached to such vehicle: power cranes, shovels, loaders, diggers and
drills; concrete mixers (other than the mix-in transit type); graders, scrap-
ers, rollers and other road construction or repair equipment; air-com-
pressors, pumps and generators, including spraying, welding and building
cleaning equipment; and geophysical exploration and well servicing
equipment;

‘‘named insured’’ means the person or organization named in Item 1. of
the declarations of this policy;

‘‘occurrence’’ means an accident, including continuous or repeated
exposure to conditions, which results in bodily injury or property damage
neither expected nor intended from the standpoint of the irsured; :

¢‘policy territory’’ means:

(1) the United States of America, its territories or possessions, or Canada,
or

(2) international waters or air space, provided the bodily injury or prop-
erty damage docs not occur in the course of travel or transportation
to or from any other country, state or nation;

“‘prfoperty damage’’ means (1) physical injury to or destruction of tan-
gible property which occurs during the policy period, including the loss of
use thereof at any time resulting therefrom, or (2) loss of use of tangible
property which has not been physically injured or destroyed provided
such loss of use is caused by an occurrence during the policy period;

VII. ADDITIONAL DEFINITIONS
(Automobile Liability Insurance)

" When used in reference to this insurance (including endorsements
forming a part of the policy):

*‘automobile business’’ mcans the business or occupation of scliing,
repairing, servicing, storing or parking automobiles;

*‘ovned aulamobiles®’ mrans cither
(ay an o de vvhich s oensd by the
larations; or
(bY : welile oveneritin of which i
trswed during the policy penind, provided
(1) it replaces an owred cuttnobile as delined in (a) abave, or
(ii) the company intures all curesnobiies owned by the svined in-
swed on the date of such acquisition and the named iusured
notifies the company within 30 davs therealter of his clection
to make this and no other policy issued by the company appli-
cable to such autemohile and pays any additional premium
required therefor;
and “owned automobile” includes a (railer not described in this policy,
if designed for use with a four wheel private passenger autorabile and if not
being used for business purposes with another type eutomobile;

“‘private passenger automobile”’ sneans a private pissenger or station
wagon typt eutwmcliiz and any cutemobile the purpose of use of which is
stated in the declarations as pleasure and business;

“temporary substitute automobile?® mcans an gulomobile not owned by

the named insured or any resident of the same household, while temporarily
used with the permission of the owner as a substitute for an owned cuto-

“mobile when withdrawn from normal use for servicing or repair or because

of its breakdown, Joss or destruction;

“‘trailer’” includes semitrailer but does not include mobile equipment;
and as to “purpose(s) of use™:

*‘commercial’’ means use principally in the business occupation of the

named insured as stated in the declarations including occasional use for
personal, pleasure, family and other business purposes;

t‘pleasure and business’’ means personal, pleasure, family and business
P l ) Y
use.

VIII. ADDITIONAL CONDITIONS

A. Other lnsurance—Temporary Substitute and Newly Acquired
Automobiles

With respect to a temporary substitute automobile, this insurance shall be
excess insurance over any other valid and collectible insurance available
to the insured.

With respect to an owned automobile ownership of which is newly acquired
by the named insured during the policy period and not described in the
declarations, this insurance shall not apply if any other valid and collec-
tible insurance is available to the named insured.

B. Out of State Insurance
If, under the provisions of the motor vehicle financial responsibility Jaw
or the motor vehicle compulsory insurance law or any similar Jaw of any

. state or province, a non-resident is required 1o maintain insurance with

respect to the operation or use of a motor vehicie in such state or prov-
ince and such insurance requirements are greater than the insurance
provided by the policy, the limits of the company’s liability and kinds of
coverage afforded by the policy shall be as set forth in such law, in licu of
the insurance otherwise provided by the policy, but only to the extent
required by such law and only with respect to the operation or use of a
motor vehicle in such state or province; provided that the insurance under
this provision shall be reduced to the extent that there is other valid and
collectible insurance under this or any other motor vehicle insurance
policy. In no event shall any person be entitled to reccive duplicate pay-
ments for the same elements of loss. ’

Section B —Automobile Medical Payments Insurance
I. COVERAGE C—AUTOMOBILE MEDICAL PAYMENTS

The company will pay all reasonable medical expenses incurred within one
year from the date of the accident:

to or for cach person who sustains dodily injury, caused
by accident, while occupying a desigrsted autumobile
which is being used by a person for whom bedily injury
Jiability insurance is aflorded under this policy with
respect to such use;

to or for cach insured who sustains bodily imjury, caused
by accident, while occupying or, while a pedestrian,
through being struck by a kighicay vehicle.

Division 1.

Division 2.

Exclusions

This inturance does not apply:

(a) to balily irjury to any person or irsured while employed or otherwise
engazed in duties in connection with an culomobile busi=sss, if benelits
thereior are in whole or in part either payable or rzguired to be
provided under any workmen’s compensation law;

(b) to bodily irjury duc to war; whether or not declared, civil war, insur-
rcction, rebellion or revolution, or to any act or condition incident to
any of the foregoing;

(c) under Division 1. to bodily injury to any employee of the named in-
sured arising out of and in the course of emplovyment by the named
insured, but this exclusion docs not apply to any such bodily irjury
arising out of and in the course of domestic cinployment by the
named insured unless benefits therefor are in whole or in part cither
payable or required to be provided under any workmen’s compen-
sation law; .
under Division 2. to bodily injury sustained while cccupying a kigh-
way vehicle owned by any insured, or furnished for the regular use of
any insured by any person or organization ather than the romed
Insured.

II. PERSONS INSURED—DIVISION 2,

Each of the following is an fnsured under this insurance to the extent set
forth brlow:

_4%)_ any person designated as insured in the Schedule;
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(b) while residents of the same houschold as such designated person, his
, " spousc and the relatives of cither;

and if such designated person shall die, any person who was an insured at

the 1:nc of tuch death shali continue to be an insured.

1N, LIMIT OF LIABILITY

Repardiess of the numbier of (1) persons or organizations who are in-
suteds under this policy, (2) persons wiio sustain bodily injury, (3) claims
made or suits brourht on account of bodily injury, or (4) de:irnated auto-
mobiles 1o which this policy applies, the lunit of hability for medical pay-
ments stated in the declarations as applicable to “‘cach person” is the
limit of the compauy’s liability for all expenses incurred by or on bichalf
of cach pernon who sustains dodily irjury as the result of any one accident.

When morc than onc medical payments covcrage afforded by this policy
applies to the Joss, the company shall not be liable for more than the
amount of the highest applicable {imit of liability.

IV. ADDITIONAL DEFINITIONS

+ The additional definitions applicable to automobile bodily ir;ury liability
insurance also apply to this insurance; and when used in reference to this
insurance (including endorsements forming a part of the policy):

‘‘designated autoroobile’’ means an automobile designated in the schedule
and includes:

(a) an autorobile not owned by the named insured while temporarily
used as a substitute for an owned automobile designated in the schedule
when withdrawn from normal use for servicing or repair or because

- of its breakdown, loss or destruction; and

(b) a trailer designed for use with a private passenger autcmobile, if not

being used for business purposes with another type automobile and
if not a home, office, store, display or passenger trailer; ’
“bighway vehicle”” means a land motor vehicle or trailer other than

(2) a farm type tractor or other equipment designed for use principally
off public roads, while not upon public roads,

(b) a vchicle operated on rails or crawler-treads, or -

o e

(c) avehicle while Jocated for use as a residence or premises;
o Ty

*‘medical expense’’ mecans expenses for necessary medical, surgical,
x-rav and dental services, including prosthetic devices, and necewary
znce, hogital, professional nursing and f.oncral cervices;

armhy
Hoccupying ' rians in or upon or catering inte or alighting from,

v. POLICY PERIOD; TERRITORY
This insurance applies only to accidents which occur during the palicy
period within the pelicy irrritory.

VI. ADDITIONAL CONDITIONS:

A. Medical Reports; Proof and Paymecnt of Claim

As soon as practicable the injured person or someonc on his behalf shall
give to the company written proof of claim, under oath if rcquired, and
shall, after cach request from the company, exccute authorization to
enable the company to obtain medical reports and copies of records. The
injured person shall submit to physical examination by physicians sclected
by the co:npany when and as ofien as the comj-any may recasonably re-
quire. The company may pay the injured person or any person or organi-
zation rendering the services and such payment _hall rcduce the amount
payable hereunder for such injury. Payment heretnder shall not constitute
an admission of liability of any person or, cxcept l.creunder, of the
company, -

B. Exces: Insurance

Except with respect to an owned qulomobiie, the insurance under Division
1. shall be excess insurance over any other valid and colicctible automobile
medical payinents or autorriobile medical expense insurance.

The insur.ice unaer Division 2. shall be excess insurance over any other
valid and collectible automobile medical payments or automobile medical
expense insurance available to the insured under any other policy.

C. Non-Applicability of Subrogation Condition
The Subrogation Condition does not apply to the Automobile Medical
Payments Coverage.

'Section C—Uninsured Motorists Insurance

1. COVERAGE D—UNINSURED MOTORISTS
(Damages for Bodily Injury)

The company will pay all sums which the insured or his legal represent-
ative shall be legally entitled to recover as damages from the owner or
operator of an uninsured highway vehicle because of bodily injury sustained
by the insured, caused by accident and arising out of the ownership,
maintenance or use of such uninsured highway vehicle; provided, for the
purposes of this coverage, determination as to whether the inswed or such
representative is legally entitled to recover such damages, and if so the
amount thereof, shall be made by agreement between the insured or
such representative and the company or, if they fail to agree, by arbitration.
No judgment against any person or organization alleged to be legally
responsible for the bedily injury shall be conclusive, as between the insured
and the company, of the issucs of liability of such person or organization
or of the amouat of damages to which the insured is jegally entitled unless
such judgment is entered pursuant to an action prosecuted by the insured
with the written consent of the company.

Exclusions - -

This insurance docs not apply: :

(a) to bodily injury 10 an insured with respect to which such insured, his
legal representative or any person entitled to payment under this
insurance shall, without writien consent of the company, make any
scttlement with any person or organization who may be legally liable
therefor;

to bodily injury to an insured while occupying a highway vebicle (other
than an insured highway vehicle) owned by the nomed izsured, any
designated insured or any relative resident in the same houschold as
the named or designnted insured, or through being struck by such a
vehicle, but this extlusion does not apply to the named insured or his
relatives while occupying or if struck by a highway vekicle owned by a
designaled insured or his relatives;

50 as to inure dircctly or indirectly to the benefit of any workmen's
compensation ar disability benefits carrier or any person or organ-
ization qualifying as a sclf-insurer under any workmen’s compen-
sation or disability benefits law or any similar law.

(b)

(c)

1I. PERSONS INSURED

Each of the following is an insured under this insurance to the cxtent set

forth below: :

(a) the romed fneured and any desigraied insured and, while residents
of the tume houschold, the spouse and relatives of cithes;

(b) any other person while orcupying an insured highway vekicle; and

R e v

(c) any person, with respect to damages he is entitled to recover be-
cause of bodily injury to which this insurance applies sustained by
an insured under (a) or (b) above.

The insurance applies separately with respect to cach insured, except with

respect to the limits of the company’s liability.

III. LIMITS OF LIABILITY

Regardless of the number of (1) persons or organizations who are insureds

under this policy, (2) persons who sustain bodily injury, (3) claims made

or suits brought on account of bodily injury, or (4) highway vehicles to which
this policy applies: :

(a) The limit of liability stated in the declarations as applicable to “each
person” is the limit of the company’s liability for all damages be-
cause of bodily injury sustained by one person as the result of any
one accident and, subject to the above provision respecting “‘cach
person” the limit of liability stated in the declarations as applicable
to ““cach accident” is the total limit of the company’s liability for
all damages because of bodily injury sustained by two or more
persons as the result of any one accident.

(b) Any amount payable under the terms of this insurance breause of
bodily injury sustained in an accident by a person who is an insured
under this coverage shall be reduced by
(1) all sums paid on account of such bodily injury by or on behalf

of
(i) the owner or opcrator of the uninsured kighicay vehicle and
(ii) any other pcrson or organization jointly or severally
liable together with such owner or operator for such
bodily injury,
including all sums paid under the bodily injury liability coverage
of the policy, and
(2) thé¢ amnount paid and the present value of all amounts payable
on account of such bodily injury under any workmen’s com-
pensation law, disability benefits law or any similar Jaw.

(c) Any payment made under this insurance to or for any insured shall
be applied in reduction of the amount of damages which he may
be entitled to recover from any person or organization who is an
insured under the bodily injury liability coverage of the policy.

(d) The company shall not be obligated to pay under this insurance

that part of the damages which the insured may be entitled to re-
cover from the owner or operator of an uninsured highwey 1:%:icle
which seprezents expenses for medical services paid or payabie
under the medical- payments coverage of the policy.
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"IV, POLICY PERIOD; TERRITORY
.
This insurance applies only to accidents which occur during the policy
perioo and within the United States of America, its territories or posses-
sions, or Canada’

V. ADDITIONAL DEFINITIONS
When used in i-lzience 1o this
{.rusug a part of the policy):

insurance fncluding endorsanents

*‘designated insured” means an individual named in the schedule
under Designated Inoured;

* means a Yand notor vehicle or arailer othier than

‘‘hizhway vehicle’

(a) afarm type tractor or other equipment designed for use principally
off public roads, while not upon public roads,

(b)Y a vehicle opcrated on rails or crawler-treads, or

(c) a vehicle while lacated for usec as a residence or premises;

“‘hit-and-run vehicle’® means a kighway vehicle which causes bodily injury
10 an insured arising out of physical contact of such vehicle with the
insured or with a vchicle which the incured is occupying at the time of the
accident, provided:

(a) there cannot be ascertained the identity of either the operator or
owner of such highway vehicle;

(b) * the insured or someone on his behalf shall have reported the accident
within 24 hours to a police, peace or judicial ofhcer or to the Com-
missioner of Motor Vehicles, and shall have filed with the company
within 30 days thercafter a statement under cath that the insured
or his Jegal representative has a cause or causes of action arising
out of such accident for damages against a person or persons whose
identity is unascertainable, and setting forth the facts in support
thereof; and

(c) at the company’s request, the insured or his legal representative
makes available for inspection the vehicle which the insured was
occupying at the time of the accident;

*‘insured highway vchicle’” means a kighway vehicle:

(a) described in the schedule as an insured highway vehicle to which the
bodily injury liability coverage of the policy applies.

(b) while temporarily used as a substitute for an insured kighway vehicle
as described in subparagraph (a) above, when withdrawn from
normal use because of its brecakdown, repair, servicing, loss or
destruction;

(c) while being operated by the named or designaled insed or by the

spouse of cither if a resident of the same houschold;
but the term *‘insured highway vehicle’” shall not include:

(i) a vehicle while used as a public or livery conveyance, unless such
use is specifically declared and described in this policy;

(ii) a vehicle while being used without the permission of the owner;

(i) under subparagraphs (b) and (c) above, a vehicle owned by the
named insured, any designaled insured or any resident of the same
houschold as the named or designated insured; or

(iv) under subparagraphs (b) and (c) above, a vehicle furnished for the

regular use of the named insured or any resident of the same house-
hold; :

“‘occupying®’ means in or upon or entering into or alighting from;

*‘state”’ includes the District of Columbia, a territory or possession of the
United States, and a province of Canada;

“‘uninsured highway vchicle’” means:

(a) a highway vehicle with respect to the ownership, maintenance or use
of which there is, in at least the amounts specified by the financial
responsibility law of the state in which the insured kighway vehicle
is principally garaged, no bodily injury liability bond or insurance
policy applicable at the time of the accident with 1espect to any
person or organization legally responsible for the use of such vehicle,
or with respect to which there is a bodily injury liability bond or
insurance policy applicable at the time of the accident but the
company writing the same denies coverage thercunder or is or
becomes insolvent; or

(b) a hit-ard-run vehicle;
but the term “vainsured kighway vehicle” shall not include:

(i) an insured kighway vekicle,

(ii) a Aighway vekicle which is owned or operated by a self-insurer within
the meaning of any motor vehicle financial responsibility law, rnotor
carricr Jaw or any similar law,

a kighuay iekicle which is owned by the United States of America,

Canada, a siale, a political subdivision of such government or an

agency of any of the foregoing. :

(i)

VI. ADDITIONAL CONDITIONS
A. Premium

If during the policy period the number of insured Lighiway i -ticles owned
by the ramed 1msured or spouse or the number of dealer’s Jicense plates

issued to the ramed irsured changes, the nromec insured shall noiify the
company during the policy period of any change and the premium shall be
adjusted in accordance with the manuals in usc by the company. 1f the
carned premium thus computed cxceeds the advance premium paid, the
ramed intured shall pav the excess to the compiny; i jess, the comnranv
shall retorn 10 tue ramed dnrured the uncarnsd porion jusd by ach

fnsneed,

B. Proof of Cluam; Medical Reports

A= soon as practicable, the insured or other person making claim shall
give to the company wintien proof of cinim, under ath if reguaired, fuclud-
ing full particulars of the nature and cxient of the injuries, treatinent,
and other details entering into the detrnmination of the amount payable
hercunder. The =swed and every other peeeon making cluim Liereuinder
shall submit to ¢vaminations under oath by any person nained by the com-
any and subscribe the saine, as ofien as may rcasonably be required.
groof of claim shall be made upon forms furnished by the company unless
the company shall have failed to furnish such forms within 15 days after
receiving notice of claim.
The injured person shall submit to physical examinations by physicians
sclected by the company when and as often as the company may reason-
ably 1cquire and he, or in the cvent of his incapacity his Jegal representa-
tive, or in the cvent of his death his Jegal represzntative or the person or
persons entitied to suc therefor, shall upon cach request from the com-
pany exccute authorization to enable thc company to obtain medical
reports and copies of records.

C. Assistance and Cooperation of the Insured

After notice of claim under this insurance, the company may require the
insured 1o take such action as may be nccessary or appropriate to pre-
serve his right to recover damages from any persun or organization alieged
to be legally rcsponsible for the bodily injury; and in any action against
the company, the company may require the insured to join such person or
organization as a party defendant.

D. Notice of Legal Action

If, before the company makes payment of loss hereunder the insured or
his legal representative shall institute any legal action for bodily injury
against any person or organization legally responsible for the use of a
highway wehicle involved in the accident, a copy of the summons and
complaint or other process scrved in connection with such legal action
shall be forwarded immediatcly to the company by the insured or his legal
representative. -

E. Other Insurance

With respect to bodily injury to an insured while occupying a highway vehicle
not owned by the named insured, this insurance shall apply only as excess
insurance over any other similar insurance available to such tnsured and
applicable to such vehicle as primary insurance, and this insurance shall
then apply only in the amount by which the limit of liability for this
coverage exceeds the applicable limit of liability of such other insurance
Except as provided in the foregoing paragraph, if the insured has other
similar insurance available to him and applicable to the accident, the
damages shall be deemed not to exceed the higher of the applicable limits
of liability of this insurance and such other insurance, and the company

" shall not be liable for a greater proportion of any Joss to which this

coverage applies than the limit of liability hereunder bears to the sum of
the applicable limits of liability of this insurance and such other insurance.

F. Arbitration

If any person making claim hercunder and the company do not agrce that
such person is legally entitled to recover damages from the owner or
operator of an uninsured highway vehicle because of bodily injury to the
insured, or do not agree as to the amount of payment which inay be owing
under this insurance, then, upon written deman.i of either, the matter or
matters upon which such person and the compiny do not ag:ce shall be
settled by arbitration, which shall be conducted in accordance with the
rules of the Amcrican Arbitration Association unless other mcans of
conducting the arbitration are agreed to between the inswed and the
company, and judgment upon the award rendered by the arbitrators
mnay be entered in any court having jurisdiction thereof. Such person and
the company each agree to consider itself bound and to be bound by any
awird made by the arbitrators pursuant to this insurance.

G. Trust Agree:nent

In the event of payment to any person under this insurance:

(a) the company shall be entitled to the extent of such payment to the
procceds of any settlernent or judgrment that may result from the
exercise of any rights of recovery of such person against any person
or organization lcgally responsible for the bodily injury because of
which such payment is made;

(b) such person shall hold in trust for the benefit of the company all
rights of recovery which he shall have aguinst such other person or
organization because of the damages which are the subject of claim
macde undcr this insurance;

(¢) such person shall do whatever is proper to srcure and shall do
nothing after loss to prejudice such rights;
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(d) ifh rcélu;):-lcd in writing vy the (_mnp.my,hsuux peson shzl take, M. Payincnt oi Loss by the Coiopuny
through any representative designated by the company, such action , e Jer i
as may bt necessary or appropriate to recover such 'paymcnt as Any amoll:nl.ducdhcrcundcr is payable
damages from such other person or organization, such action to be (2) to the insured, OF N -
* taken in the name of such person; in the event of a recovery, the {b) _!f the insured be a minor to h{s parent or guaidiang or
cumpany shall be reimbursed out of such recovery for expenses, (¢} if the fnsured be deccased to his surviving spouse, othernwise
crats and attornevs® fecs incurred by 1t in connection the : (d) to a prrion authorized by law 1o Feceive s .Ch nent or to a
{c) such prrson shall esccute and deliver to the company preson Jepahy ontitied to recover the dam sawbi b o cinent
mznts and papers as tnay be appropriste 10 secure represats,
obiigations of such persun and the company establishe? by this  provided, the coinpany may at its option piy any amount due her nder
provision, in accordance with division (d) hereof.
. - - C
Section D —Automobile Physical Damage Insurance (Non-Fleet)
I. COVERAGE AGREEMENTS
1. The company will pav for loss to covered automobiles under Coverage:
E. COMPREHENSIVE —from any causc except collision; but, for the purposc of this coverage, breakage of glass «nd loss caused by mis-
r 4 R I 5 , purn g geolglass ic yn
“ siles, falling objects, fire, theft or larceny, windstorm, hail, carthguake, explosion, riot or civil commotion,
) g oDy ' ¥ 11, hg ) CXP ]
malicious mischief or vandalism, water, fiood, or colliding with a bird or animal, shall not be deerned
loss caused by collision;
E. COLLISION —caused by collision;
G. FIRE, LIGHTNING OR —caused by (a) firc or lightning,
TRANSPORTATION (b) smcke or smudge due to a sudden, unusual and faulty operation of any fixed lcatin
! g yuce : y operat y g
cquipment serving the premises in which the covered aulomobile is Jocated, or
(c) the stranding, sinking, burning, collision or derailinent of any conveyance in or upon
which the covered automobile is being transported;
H. THEFT . —caused by theft or larceny;
I. COMBINED ADDITIONAL —caused by (a) windstorm, hail, earthquake or explosion,
4 ) ) q ¢ P
(b) riot or civil commotion,
(c) the forced landing or falling of any aircraft or its parts or cquipment,
(d) malicious mischief or vandalism,
(c) ficod or rising waters, or
(f) oxternal discharge or leakage of water;
provided that, with réspect to each covered automobile, ‘ v
(i) under the Comprehensive coverage (except as to loss from any of the causes described in the Fire, Lightning or Transportation coverage) and
under the Collision coverage, such payment shall be oaly for the amount of cach loss in excess of the deductible amount, if any, stated in the
declarations as applicable thereto; =
(ii) under the Combined Additional coverage, §25 shall be deducted from the amount of each loss caused by malicious mischief or vandalism.
2. The company will pay, under: (c) totires, unless
J. TOWING COVERAGE —for towing and labor costs necessitated O . 52;_’: Cl;cvcf_::gdct?:is ‘;::Er::i,ﬁ;m the same cause as other
- by the disablement of covered automobiles, provided the labor is .. Y ) o .
performed at the place of disablement. . (ii) damaged by firc, by malicious mischicf or vandalism, or
: N stolen and, as to the couered aulomobile, loss caused by such
3. SUPPLEMENTARY PAYMENTS ) damage or theft is covered by this insurance; :
In addition to the applicable limits of liability, the company will: ~ (d) o loss due to o _ . _
(a) with respect to such transportation insurance as is afforded (1) war, whctbcr or not declared, civil war, insurrection, rebeliion
herein, pay general average and salvage charges for which the cr:)r revolution, or to any act or condition incident to any of the
named insured becomes legally liable; : oregoing;
(b) reimburse the named insured, in the event of a theft covered by (ii) radioactive contamination;
this insurance of an entire covered automobile of the private pussenger  (e)  to loss to
pe (not used as a public or livery conveyance and not, at time (i) -any device or instrument designed for the recording, repro-
of theft, being held for sale by an automobile dealer), for ex- duction, or recording and reproduction of sound unless such
pense incurred for the rental of a substitute for such covered device or instrument is permanently installed in the covered
cutemobile during the period commencing 48 hours alier such automobile:
theft has been reported to the company and the poiice and i) R - d di a diurn § ith
terminating, regardless of expiration of the policy period, when (ii) any tape, wire, record disc or other medium for use with any
such covered cuiomobile is returned to use or the company pays device or instrument designed for the iccording, reproduc-
for the loss; but, as to any one such theft, such reimbursement tion, or recording and reproduction of sound;
shall not exceed $10 for any one day nor $300 total. (f) to loss to a camper body designed for use with a coered automobile
4. Such insurance as is afforded under cach coverage applics separately and not designated in the declarations and for which no premium
to cach covered automobile, and a land motor vehicle and one or has been charged if such camper body was owned at the inception
morgd trailers or scmitrailers attached thereto shall be held to be of the policy period or the inception of any renewal or extension
separate covered automobiles as respects limits of liability and any period thereof;
deductible provisions applicable thereto. (g) undecr the Coinprchensive and Theft coverages, to loss or damage due
. to conversion, ¢cmbezzlement or secrction by any person in posscs-
Exclusions sion of a covered aulomabile under a bailment lease, conditional sale,
This insurance does not apply: purchase agreement, mortgage or other encumbrance;
(a) to any covered automobile while used as a public or livery conveyance, - (h) under the Collision coverage, to breakage of glass if insurance with

(b)

unless such use is specifically declared and described in the dec-
larations; ' ’

to damage which is due and confined to:
(i) wear and tear; or
(i) freezing, or
(iii) mechanical or clectrical breakdown or failure,

unless such damage is the result of other loss covered by this insur-
ance;

(@

respect to such breakage is otherwise afforded herein;

under the Windstorm, Hail, Earthguake or Explosion and Com-
bined Additional coverages, to /oss resulting from rain, snow or sleet,
whether or not wind-driven.

H. LIMIT OF LIABILITY

The limit of the company’s liability for loss to any one ccrered cutemobils
shall not exceed the least of the following amounts:

Poge &

-49-




.

) the actue! cash valve of such ceiered cu,umolele, 0; if the loss 1sto a
part thereof the actval cash valuc of such part; at time of loss; or

_(b) what it would then cost to repair or replace such covered automobile
ar part thereof with other of like kind and quality, with deduction
for d=preciation; or

(c) the linit of Lability stated in the d-clarations a-
v ered ir under the coverage afurded for
teined cuio~ohie, provided that if such lunit of liat Is expressed
as a stated amount it shall, with 1esect to a . lesacbile
newly acquired during the policy period and not dzxcribed in the
declarations, be deemed as having been replaced by “actual cash
value”.

rabic to cach
{vss 10 such

III. POLICY PERIOD; T:ERRITORY; PURPOSES OF USE

This insurance applics only to foss which occurs during the policy period,
while the covered automobile is within the United States of Amcrica, its
teiritories or possessions, or Canada, or is being transported between
ports thereof and, if a covered automobile described in the declarations,
ish maintained and used for the purposes stated thercin as applicable
thereto.

IV. DEFINITIONS

When used in reference to this insurance (including endorsements forming
a part of the policy):

‘‘camnper body’’ means a body designed to be mounted upon a covered
automobile and equipped as sleeping or living quarters;

“‘collision?” mcans ‘(i) collision of a covered autorobile with another
object or with a vchicle to which it is artached, or (ii) upset of such
covered automobile;

‘‘covered automoi:ilc ** means a land motor vehicle, trailer or semitrailer,
including its equipment and other equipment permancntly attached
thereto %bul not including robes, wearing apparel or personal effects),
which is either '

(a) designated in the declarations, by description, as a covered auto-
mobile to which this insurance applies and is owned by the named
insured; or .

(b) if not so designated, such vehicle is ncwly acquired by the named
tnsured during the policy period provided, however, that:

(i) it replaces a described cavered automobile, or as of the date
of its delivery this insurance applies to all cozered automobiles,
and

(i) the named insured notifies the company within 30 days fol-
lowing such delivery date; - :

but “covered automobile” does not include a vehicle owned or registered

in the name of any individual partner or cxecutive officer of the named

insured, unless specifically stated otherwise by endorsement forming a

part of the policy;

““loss’’ means direct and accidental loss or damage;

‘‘named insured’’ means the person or organization named in Item 1
of the declarations of this policy; -

‘‘private passenger type’’ means a 4-wheel land motor vehicle of the
passcoger or station wagon type;

as to “purposes of use’: .-

*‘commercial”’ mcans use principally in the business occupation of the
named insured, as stated in the declarations, including occasional usc for
personal, pleasure, family and other business purposes;

“*pleasure and business’’ mcans personal, pleasure, family and business
use.

V. CONDITIONS

None of the Conditions of the policy shall apply to this insurance except
“Premium”, “Subrogation”, “Changes”, **Assignment”, “Canccllation”,
ard “Declarations”. This insurance shall also be subject to the following
additional Conditions:

1. Nawed lusured's Duties in Event of los

In the event of loss the named inswed shall:

(a) protect the corered automobile, whether or not this insurance applies
to the loss, and any further loss or damage duc to the named in-
sured’s failure 1o protect shall not Lz recoverable undar thie fnsure
ance; onatie expenses inceried o
shiall br derned Incwired at the o :

(b) give notice therzof s soon as practicable to the o
ns authorizea agents and also. in the event of theli or
police;

(c) file with the company, within 91 days after fuss, Bis ssvorn proof of
foss in s .ch form and including such inforination s the ccmpany
may 1coonably require and, upon the cumpany’s 1eqgarst, shall
exhibit the damaged property and subinit 1o examination under
oath;

(d) cooperate with the company and, upon the company’s scquest, shall
assist in making scttlements, in the conduct of suits and in enforcing
any right of contribution or indemnity against any person or organi-
zation who may be Jiable to the named insured because of loss with
respect to which this insurance applies; and shall attend Licarings
and trials and assist in securing and giving evidence and obitaining
the attendance of witnesses;

but the named insured shall not, except at his own cost, voluntarily make

any payment, assume any obligation, offer or pay any reward for recovery

of stolen property or incur any expense other than as specifically provided
in this insurance. :
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2. Payment for loss

With respect to any loss covered by this insurance, the company may

pay for said loss in moncey, or may:

(a) repair or replace the damaged or stolen property, or

(b) rcturn at its expense any stolen property o the named insured, with
payment for any resultant damage thereto, at any time before the
loss is so paid or the property is so replaced, or

{c) takc all or any part of the damaged or stolen property at the agreed
or appraised value,

but there shall be no abandonment to the company.

3. Appratsal .

If the named insured and the company fail to agree as to the amount of
loss, cither may, within 60 days after proof of loss is filed, demand an
appraisal of the loss. In such event the named insured and the company
shall cach select a competent appraiser, and the appraisers shall select a
compctent and disinterested umpire. The appraisers shall state separately
the actual cash value and the amount of loss and failing to agiec shall sub-
mit their differences to the umpire. An award in writing of any two shall
determine the amount of loss. The named insured and the company shall
cach pay its chosen appraiser and shall bear equally the other expenses of
the appraisal and umpire.

The company shall not be held to have waived any of its rights by an act
relating to appraisal. ) -

4. Action Against Company

No action shall lie against the company unless, as a condition preccdent
thereto, there shall have been full compliance with all the terms of this in-
surance nor until 30 days after proof of loss is filed and the amount of
loss is deternined as provided in this insurance.

5. Other Insurance .
If the named irsured has other insurancec against a fuss covered by this
insurance, the company shall not be liable under this insurance for a
greater proportion of such loss than the applicable limnit of liability stated
in the declarations bears to the total applicable limit of Jiability of all valid
and collectible insurance against such loss; provided, however, with re-
spect to any covered autvrnobrle newly acquired during the policy period
and not described in the declarations, this insurance shall not apply to any
loss against which the named insured has other valid und colicctible insur-
ance.

6. No Benefit to Bailee
None of the provisions of this insurance shall inure directly or indircctly
to the benefit of any carrier or other bailee for hire.

Conditions

1. Premium

All premiums for this policy shall be computed in accordance with the
company’s rules, rates, rating plans, premiums and minimum premiums
applicable 10 the insurance afforded herein. -

Premium designated in this policy as ““advance premium™ is a dcposit pre-
mium only which shall be credited to the amount of the carned premium
due at the end of the policy period. At the close of each period (or part
thereof terininating with the end of the policy period) desiznated in the
declaraticns as th> audit period the carned premium shall be comnputed

for such period iund, upon notice thereof to the named insured, shall become
due and payable. 1f the total carned premium for the policy period is less
than the premium previously paid, the company shall seturn to the named
tnsured the unearned portion paid by the named insured.

The ramed irsured shall mnaintain records of such inforimation as is neces-
sary for premium cormputation, and shall send copies of such records to
the company at the end of the policy period and at such tisnes during the
policy period as the company may direct.

Page 7
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2. Inspeciion and Audit
The company shall be permitted but not obligated to inspect the named
insured’s property and operations at any time. Neither the company’s
right to make inspections nor the making thercof nor any report thercon
sha!l coneitute an undertaking. on behalf of or for the berncfit of the
! i-;ured GF o'hiers, 1o detarmine or wairant that such -
re care or hiexlthiul, or aie in comphance with
Lon.

The connpany mav examine and avdit the nared snsured’s bors
cords ai any tune during the policy period and extensions thereo z;.
in thres years afier the final termination of this policy, as far as they sclate
to the subject matier of this insurance.
.

3. Ficancial Responsibility Laws

When this policy is certified as proof of financial responsibility for the
future under the provisions of any motor vehicle financial resporsibility
law; such insurance as is afforded by this policy for bodily irjuny liability
or for property damage liability shall comply with the provisions of such
law to the extent of the coverage and limits of liability required by such
law. The insured agrees to reimburse the company for any payment made
By the company which it would not have been obligated to make under
the terms of this policy except for the agrecment contained in this para-

graph.

4. JIpsured’s Duties in the Event of Occurrence, Claim or Suit
{a) In the event of an occurrence, writlen notice containing particulars
sufficient to identify the insured and also reasonably obrainable
information with respect to the time, place and circumstances there-
of, and the names and addresses of the injured and of available
witnesses, shall be given by or for the insured to the compzny or any
of its authorized agents as soon as practicable.
If claim is made or suit is brcught against the insured, the insured
shall immediately forward to tae company every demand, notice,
summons or other process reccived by him or his representative.
(c) The insured shall cooperate with the company and, upon the com-
pany’s request, assist in making settlements, in the conduct of suits
and in enforcing any right of contribution or indemnity against any
person or organization who may be liable to the insured because of
injury or damage with respect to which insurance is afforded under
this policy, and the insured shall attend hearings and trials and as-
sist in securing and giving evidence and obtaining the attendance of
witnesses. The insured shall not, except at his own cost, voluntarily
make any payment, assume any obligation or incur any expense
other than for first aid to others at the time of accident,

(b)

5. Action Against Company

No action shall Jic against the company unless, as a condition precedent
thereto, there shall have been full compliance with all of the terms of
this policy, nor until the amount of the insured’s obligation to pay shall
have been finally determined either by judgment against the insured after
actual trial or by written agreement of the insured, the claimant and the
company.

Any person or organization or the legal representative thereof who has
secured such judgment or written agreement shall thercafter be entitled to
recover under this policy to the extent of the insurance afforded by this
policy. No.person or organization shall have any right under this policy to
join the company as a party to any action against the insured to dztermine
the insured’s liability, nor shall the company be impleaded by the insured
or his legal representative. Bankruptey or insolvency of the insured or of
the insured’s estate shall not relieve the company of any of its obligation

hereunder. :

6. Other Insurance

The insurance afflorded by this policy is primary insurance, except when
stated to apply in excess of or contingent upon the absence of other
insurance. When this insurance is primary and the insured has other
insurance which is stated to be applicable to the loss on an cxcess or
contingent basis, the amount of the company’s lability under this policy
shall riot be reduced by the existence of such other insurance.

In witness whereof, the company has caused this policy to be signed by its President ond

Wicn both this in. srance and other insuranve aprphy 10 the joss on the

same basis, whether ptiniary, excess or contingent, the company shall not

be liable under this policy for a greater proportion of the Joss than that
stated in the applicable contribution provision beJow:

(a) Contiibution by Equal Shares I all of such othes valid and collec-
tible insurance provides for contribuuion by egual shares, the com-
pauy shall s - for & pieater propveicon of such los than
would be pivabie if cach insuier contribtes an couad share until
the share of cach insurer eguals the Jowest applicat.le Iimit of La-
bility under any one policy or the full wmount of the Luss §s paid, aud
with respeet to any amount of luss not so paid the ramnaining in-
surers then continue 10 contribute equal shures of the remaining
amount of the Joss unti} cach such insurer has paid its Jinit in full
or the full mnount of the loss is paid;

(b) Contribution by Limits If anv of such other insurance dues not pro-
vide for contribution by equal shares, the comnpany shall not be lia-
ble for a greater proportion of such loss than the applicable limit of
liability under this policy for such loss bears to the total applicable
limit of liability of all valid and collectible insurance against such
loss.

7. Subrogation

In the event of any payment under this policy, the company shall be
subrogated 1o all the inswred’s rights of recovery therefor against any
person or organization and the insured shall exccute and deliver instru-
ments and papers and do whatever clse is necessary to sccure such rights.
The insured shall do nothing after Joss to prejudice such rights.

8. Changes

Notice to any agent or knowledge possessed by any agent or by any other
person shall not cficct a waiver or a change in any part of this policy or
cstop the company from asserting any right under the terms of this
policy; nor shall the 1crms of this policy be waived or changed, exccpt by
endorsement issued to form a part of this policy.

9, Assignment

Assignment of interest under this policy shall not bind the company until
its consent is endossed hereon. If, however, the named insured shall die,
such insurance as is afforded by this policv shall apply (1) to the named
insured’s legal representative, as the named insured, but only while acting
within the scope of his dutics as such, and (2) with respec: to the property
of the named insured, to the pcrson having proper temporary custody
thereof, as insured, but only until the appointment and qualification of the
Jegal represcntative.

10. Cancellation .

This policy may be canccled by the named insured by surrender thereof
to the company or any of its authorized agents or by mailing to the com-
pany written notice stating when thereafter the cancellation shall be
effective. This policy may be canceled by the company by mailing to the
named insured at the address shown in this policy, written notice stating
when not less than ten days thereafter such cancellation shall be eflective.
The mailing of notice as aforesaid shall be sufficient proof of notice. The
time of surrender or the cfective datc and hour of cancellation stated
in the notice shall become the cnd of the policy period. Delivery of such
written notice cither by the named insured or by the company shall be
cquivalent to mailing.

If the named insured cancels, carned premium shall be computed in
accordance with the customary short rate table and procedure. If the com-
pany cancels, carned premium shall be computed pro rata. Premium ad-
justment may be made cither at the time cancellation is eflected or as soon
as practicable after cancellation becomes cflective, but payment or tender
of unearned premium is not a condition of cancellation.

11. Declarations

By acceptance of this policy, the named insured agrces that the state-
ments in the declarations are his agreen ents and representations, that
this policy is issued in reliance upon the truth of such representations
and that this policy embodies all agreements existing betwaen hims-f and
the company or any of its agents rclating to this insurance.

Secretary at Hartford, Cennecticut, and

countersigned on the declorations page by a duly authorized agent of the company.

W

Secrelary

C-17213 Ed. August, 1971 PRNTED IN U.S.4

O Y. Reacte _

Chairman of the Board
and President
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[Filed April 7, 1978)

' MOTION FOR SUMMARY JUDGMENT

The complainant, Utica Mutual Insurance Company, moves

the iCourt for summary judgment against Travelers Indemnity
: _

Comp?ny for the relief requested in the Bill of Complaint in this

cause.

UTICA MUTUAL INSURANCE COMPANY

By Counsel



[Filed April 17, 1978]

AMENDED ANSWER

Comes nowAthe defendént, TrévelerS'Indemnity Company, by
cbunsei, and for ansﬁer to the Bill of Complaintvfiled against
it bf the complainant says:

I. Paragraph I is admitted.

II. .Defendant specifically denies the allegations set
forth in Count II of the complainant's complaint that .the 1969
Chevrdlet, four-door sedan was 6ccupied by Norman Gilbert at the
time of the'incidént. The remaining portions of paragraph II
are admitted.

I1I. Defendant admits that it has issued the insurance
policy specified in Count III of complainant‘s‘complaint in the
amount named. However, defendant specifically denies that any
coverage existed for Tivis Gilbert resulting from the incidénts
recited in complainant's complaint. The remainder of Count-

IIT1 is admitted. | |

IV. Defendant admits that if issued the insurance policy
named ih Count IV in the amounts named. .However, defendant
specifically denies that any coverage existed for Norman Gilbert
under said policy for those incidents set forth in complaint's
complaint.. Travelers adhits that the said policy contained an
endorsement providing for the use of any other automobiles, but
denies that any coverage was provided for non-owned vehicles.

The remaining portions of Count IV are admitted.
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V. . The defendant believes that the facts set forth in

agraph V are correct.

VI. The defendant believes that the facts set forth in

agraph VI are correct.

| : .
| VII. The defendant believes that the facts set forth in

agraph VII are correct.

VIII. Paragraph VIII is admitted.

IX. (aj Defendant admits -that an action was filed by
b,abeth Gilbert in this Court naming Travelers as a defendant.
?ver; pursuant fo defendant's demurrer, which is currently
ér advisement before this Court, it is alleged that no where
the aCtion‘filed by Elizabeth Gilbert.does Elizabeth Gilbert

ege that Travelers is-liable since Elizabeth Gilbert has not,

I

fact, pleaded in the alternative.
. (b) Defendant admits the allegationé in paragraph (b).
X. Defendant admits the allegations contéined in Count X.
XI. Defendant admits the allegations contained in para-
ph XI that this declaratory judgment action is appropriate
warranted under the circumstances.

WHEREFORE, the defendant, Travelers Indemnity Company,
ys that this honorable Court declare and adjudge that the
urance policies issued to the said Tivis Gilbert and Norman
bert by the defendant, Travelers Indemnity Cémpany, provided
coverage for the acts of the said Tivié Gilbert and Norman
bert, which form the basis of this litigation, and further
y that this honorable Court dismiss the defendant, Travelers
emnity Company as party to this action. .
Respectfully submitted,

TRAVELERS INDEMNITY COMPANY

By Counsel




[Filed April 17, 1978]

MOTION FOR SUMMARY JUDGMENT -

COMES NOW the Defeﬁdant, Eiizabeth Gilbert Jennelle,
formerly, Elizabeth Gilbert, and moves the Court for Summary
Judgment against Utica Mutual Insurance Company, Fireman's Fund
Insurancé Céﬁpany and Americah Inter-Insurance Exchange, and a
final order establishing theif liability to pay the judgment re-

ceived by Elizabeth Gilbert on August 10, 1977.

ELIZABETH GILBERT JENNELLE

& <;£f /?/Q, 1,,/‘//11 Gitiee

/.

CS

By . Counsel

//
Ve
.
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i [Filed April 19, 1978]
MOTION FOR SUMMARY JUDGMENT

Your Defendant, Fireman's Fund Insurance Company,

ith Utica Mutual Insurance Company in .moving the Court

nary judgment against Travelers Indemnity Company,

lests relief sought.in the bill of complaint in this

FIREMAN'S FUND INSURANCE COMPANY

By Counsel

; -59-




[Filed April 26, 1978]

MOTION FOR SUMMARY JUDGMENTI

The defendant, Travelers Indemnity Company, moves this
Court for summary judgment against Utica Mutual Insurance Company for
the relief requested in the Amended Answer filed in this cause.

TRAVELERS INDEMNITY COMPANY

By Counsel
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[Filed and Entered July 6,

MEMORANDUM OPINION

Utica Mutual Insurance Company

v.

Travelers Indemnity Company, et al
Circuit Court of Washington County
File No. 5142

In this cause there are three{basic issues pending for

decision

separate

by the Court. The Court will take up each issue

ly.
I

.MOTION.FOR ATTORNEYS FEES AWD EXPENSES FILED BY

UTICA

-‘The
of expen
Company .

17, 1978

MUTUAL INSURANCE COMPANY PURSUANT TO RULES

OF COURT 4:12 (4)
Sburt_will first look to the pending motion for award
ses and attorneys fees filed by Utica Mutual Insurance
on February 10, 1978.

A hearing was held on February

on this motion as well as other motions filed by Utica

Mutual Insurance Company asking that discovery be cqmpelled of

Traﬁelér
previous

The
November
were fil
requests

Traveler

s Indemnity Company based on certain discovery motions

ly filed.
original Bill of Complaint in this matter was filed on

On November 16, 1977 certain discovery requests

2, 1977.

ed by Utica including requests for production of documents,
all directed to

for admissions, and interrogatories,

s. Order was entered on December 7,

1977 allowing
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‘Utica v. Travelers
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Travelers two additional weeks to answer and respond to
interrogatories. On December 13, 1977 Travelers filed its

answer to the Bill of Complaint and also filed on the same

day its answer to intefrogatories, answer to requests for
admissions,'and answer to request for production of documents.

On December 15, 1977 counsel for Utica sent é letter to Travelers
'asking for more responsive answers. Counsel for Travelers indi-
cated by letter of December 19, 1977 that "we do not at this

point have the necessary information in order to fully answer
your request for pfoduction of documents, requests for admissions
and interrogatories. However, I am today contacting Travelers

in hope that we may be able to obtain this information at the
earliest possible time. As soon as we receive this information,

I will certainly forward it to you and I trust that this will be
in the near future." Counsel for Travelers next sent a letter
dated December 28, 1977 to counsel for Utica indicating that
certain “information had already been sent to counsel for Utica,
the implication being that certain documents, apparently requested
in the request for production of docUﬁents, were already ih the
possession of counsel for Utica and filihg of those documents
thus was unnecessary. On December 30, 1977 counsel for Utica
replied to Travelers" letter of December 28 indicating that

"the principle purpose of the request for production of documents,

requests for admissions, interrogatories, etc., is not to obtain

o
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informadion for my own benefit but to get the pertinent facts
into:tbé court file and before the Court. It is my belief that
there should be very few genuine issues of fact in the declara-
tory-juigement suit and perhaps no issues of fact which would
bear‘on;the question of coverage under the Travelers' policies."
The tendr of the letter of December 30, 1977 from Utica to
Trévelers was to again ask Travelers to respond to the discovery
request# then pending.

Nothing further happened until February 9 at which time Utica
mailed to the Court for filing certain motions asking that
discoveﬁy be compelled of Travelérs. These motions were filed
with thé Court on February 10, 1978. Included in those motions

was one asking for an award of expenses and attorneys fees

pursuant to Rule 4:12 (4) of the Rules of Court. On or about
Februarf 13, 1978, counsel for Travelers apparently telephoned
counsel for Utica and advised that Travelers was prepared to
file new responses to the discovery pleadings and indicated
their intention to file those responses within the week. At
that ti&e they advised that a hearing which was then scheduled
for Febfuary 17, 1978 on the discovery motions then pending
would not be necessary. At that time, apparently, counsel for
Utica a%vised‘counsel for Travelers that there may be other

matters to be taken up on February 17 and the hearing was not

cancelled. Counsel for Travelers hand-delivered its new responses
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to the Court and to counsel for Utica at the hearing on
February 17, 1978. | ;

The matters of discovery have now been completed but there
remains the issue of whether or not Utica is entitled to
attorneys fees and expenses by reason of having to compel
discovery of Travelers. Utica primarily relies on the chronology
of events for the substance of its request for attorneys fees and
expenses.

There seems to be little question that there was considerable
delay by Travelers in providing the information requested by
Utica and that such information was critical to the law suit.
Counsel for Travelers states in its letter memorandum of February
28, 1978 as follows:

In light of the importance of the pleadings
and responses of the discovery responses, it
became incumbent upon Travelers in December,
1977, to fully investigate its files and

the files of other agencies, such as the
Division of Motor Vehicles, in order to fully
respond to complainant's Bill of Complaint
and discovery pleadings. Due to the crucial
nature and potential legal effect of all
documents relating in this case, all diligence
was necessary in order to identify and locate

these documents in their entirety prior to the
filing of any responses on behalf of Travelers.

" Travelers goes on to say in its letter of February 28
that there was some difficulty ‘in locating certain records.

The letter states as follows:

It is unclear as to precisely why Travelers had
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been unable to locate its own records.
Requests for these records must be
channeled through Travelers' Roanoke
office and then must be forwarded to
their Richmond office where these records
are stored. Even prior to the time
" these requests were made, however, as
Mr. Eskridge pointed out to the Court
on February 17, Travelers did not have
a comprehensive file on SR 22's filed,
and these had to be obtained by Mr. .
Eskridge from the Division of Motor
~Vehicles. :

The letter goes on to say,:
'Thefnature of the documents was so crucial
to the central issues of this case that it
was necessary to affirm the completeness
of this information, rather than filing it
in a piece mill fashion, without some veri-
fication. It was during this period that
Utica filed its motions to compel discovery.

As counsel for Utica points out in its letter of February
28, 1978, the new responses filed on February 17 still did not
in all respects comply with the discovery requests. Some .of
the responses were hedged with qualifying language which left
open the question as to whether or not there was any additional
information Travelers might provide as might relate to that
specific request. There was a request for the Travelers under-
writing| file and this request was o6bjected to by Travelers and
the Court eventually ruled on that matter. The delay in
providing information in the Travelers underwriting files is
not a consideration upon the issue of whether or not attorneys

fees and expenses will be awarded since such request was properly

objected to. '
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It appears to the Court that there was uﬁdue aelay by
Travelers in providing the information to Utica that was
requested back in December ef 1977. There is no euestion
that some of the information requestea waé_vefy crucial to
what.wili ultimetely be the'dispositionvof.the declaratory
judgement suits. However, wﬁet was requested were simply
documents, answers to certain iﬁterrogatories, and requests
for certain admissions. The fact that these particular facts
and documents were crucial to the case ehquld not, by virtue
of that fact alone, cause delay in.ﬁroviding such documents
and facts to the Court. - Those documents‘aﬁd facts are what
they are, and nothing can change whether they are true or
not true or how they might affect the law suit. Thus, the
critical nature of the documents and the facts do not in the
Court's ﬁind justify a delay in filing same. Moreover, once
the motion to compel discovery was fiied; Travelers apparently
was able to gether together rather quickly the information it
needed to substantially comply with the various discovery
requests. This fact alene would indicate some unreasenable
~delay in providing the information to Utica as requested. 1In
fact, it was not until Travelers sent a letter to the Court
dated May 10, 1978 that the record was finally conclusive as
to whether or not all of the information requested was in fact

supplied; Apparently on or about.lMay 5, 1978 it was concluded
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that the Travelers' files contained no other information

pertinent to the law suit. It is not clear to the Court

why a |thorough search could not have been made in December

of 1977 and the same reported to the Court at that time.

‘Therefore,

for attorneys

the Court is of the opinion that the motion

fees and expenses filed by Utica as a result

of having to compel discovery of Travelers is well taken and

should be granted. The Court will request counsel for Utica

to prepare a billing for its expenses and reasonable attorneys

fees forvapproﬁal by the Court.

I1

MOTION FOR SUMMARY JUDGEMENT FILED BY

ELIZABETH GILBERT JENNELLE

Even though this issue (II1) may be rendered somewhat moot

by virtue of the rulings of the Court in part IITI of this

opinion, nevertheless, it may have application to the cases

. pending arising out of the same incident.

The incident which gives rise to the issue involved in

this part IT occurred on December 6, 1975 on U. S. Route 19

in Washington

County, Virginia. The plaintiff, Elizabeth

Gilbert, was a passenger in an automobile being driven by one

Shirley Gray, which automobile was forced off the highway by

the driver of

Tivis Gilbert.

another vehicle, a brown chevrolet owned by one

Elizabeth Gilbert and others in the automobile




‘Utica wv. Travegers | <'.

Page 8

suffered injuries as a result of the accident. The passengers
in the Gray wvehicle brought suit_to'recover damages for their
personal injuries. Elizabeth Gilbert s suit was tried first by
the Court with the defendants being Tivis Gilbert, Gorman Gilbert,
Norman'Gilbert, Ronald Bailey, Doug Wright and Enbs\%}ankenship.
She alleged that the defendants entered into a consniracy to
stop the Gray vehicle and remove therefrom the infant child ofb
Eiizabeth Gilbert, which child was.a passenger 1in the‘Gray
automobile at the time. " Trial was held on July 5 and;é; 1977
in the Circuit'Court of Washington County with Norman Gilbert
being the only defendant who both answered and appeared. He
-was represented.end defended at trial by counsel for Travelers
Indemnity. The case Qas tried and subﬁitted to the jury on
agency and conspiracy principles, the evidence snowing that all
- the defendants had agreed to act each as the agent of the other
and that the Gray vehicle was forced from the highway in furtherance
of the agreement or conspiracy. The testimony was in conflict
as to wno was actually driving the Tivis Gilbert automobile at
the time the Gra& vehicle was forced from the roaa. There was
~also some conflict in the evidence as to the whereabouts of
Norman Gilbert at the time of the'collision, that is, whether
or not Norman Gilbert was in the aUtemobile or not at the time
the collision occurred.

A verdict was returned in favor of Elizabeth Gilbert for

-68-
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compénsatory damages in the amount of $30,000.00. A verdict

of punitive damages was also returned as follows:

$15,000.00 punitive damages
Gorman Gilbert $ 2,000.00 punitive damages
Norman Gilbert - $§ 2,000.00 punitive damages
Ronald Bailey - $ 2,000.00 punitive damages
Doug Wright S 2,000.00 punitive damages
Enos Blankenship-$ 2,000.00 punitive damages

Tivis Gilbert

The totalvverdict was $55,000.00.

Travelers Indemnity Company had a pollcy of liability
insurance on the brown chevrolet automobile owned by Tivis
Gilberti and used in the conspiracy. It has been admitted that
this pollcy was in effect on the day of the collision, and
that the limits of the pollcy were $25,000.00 for each person
and $50,000.00 for each incident. Travelers has also admitted :
that pﬁior to the accident this policy had been certified to
the Viéginia Division of Motor Vehicles as proof of the financial
responsibility of Tivis Gilbert for the future. Such certifiéa—
tioﬁ wds evidenced by the filing of a form SR-22. Travelers also
had avpolicy of liability insurance with Norman Gilbert. Thié
policy‘had also Eeen certified to the Virginia Division of Motor
Vehicles as proof of financial responsiblity for the future by
the filing of a form SR-22. This policy and the filing of the
SR-22 has been admitted by Travelers'through discovery procedures.
The Travelers policy with Tivis Gilbert was an "owner's policy"
It is in dispute as- to whether Norman Gilbert's policy with

Travelers was an ''operator's policy" or "owner's pollcy It




L.’ ’l . . ( ./‘
‘Utica v. Travelers
Page 10

has been admitted, however, that the Travelers policy with
Norman Gilbert contained -a non-owﬁed vehicle rider.

Utica MgtUal Insurance Cbmpany,'Fireman's Fund Insurance
Company, and.American Inter—Insurance'Exchanée all had policies
with different individuals which ;erved as uninsufed motorist
coveragé to the injured parties should the Tivis Gilbert vehicle
be found to have been an wninsured motor vehicle.

Other facts which are not in disﬁﬁte are that Elizabeth
Gilbert, in hér‘suit against Tivis Gilbert, et als, served a
copy of the motion for judgement on Utica Mutual Insurance
Company, Fireman's Fund Insurance Company and American Inter-
Insurance Exchange, the uninsured motorist carriers involved.
Furthermore, ail uninsured motorist carriers filed answers and
were represented by counsel in the Elizabeth Gilbert suit.
Furthermore, Travelers Indemnity Coméany, by letter dated
September 30, 1976, expressly denied coverage under the Tivis
Gilbert policy for various alléged policy defenses, to-wit;

"lack of notice, failure to cooperate, failure to forward suit
papers, commission of intentional act and possibly further
breaches of the policy conditions." Further, Travelers Indemnity
Company, expressly'denied coverage under the Norman Gilbert policy.

The plaintiff, Elizabeth Gilbert, filed her motion for
Summary Judgement asking that the uniﬁsured motorist carrier

pay the judgement obtained and that any coverage question

)
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between the liability carrier and the uninsured motorist
carrier is a separate matter between the insurance companies
and should not be a cause of delay to the plaintiff in
receiving her payment. Utica, the uninsured motorist carrier,

argues |that, because the judgement to be paid exceeds the-

covera%é provided by the liability carrier, all issues in the

matter jneed to be resolved to avoid potentially inequitable

results. | |
The issues raised byithe briefs appear as follows:

(D) lCan_the plaintiff, Elizabeth Gilbert, collect‘on

her judgement from the uninsured motorist insurance carriers,

even if the primary carrier's (Travelers) denial_of coverage

is found to be without merit?

(2)) If the uminsured motorist carrier is required to pay

a judgement in excess of the liability carrier's coverage, is
- the liébility carrier liable to“the uninsured motorist carrier
for such excess, Qhen the liability carrier has improperly
deniedicoverage?

The first question seems clear in Virginia law and is not
significantly challenged by the uninsured motorist carrier in
this actioh.except as it mingles with question (2). The appli-

cable statutes are §38.1-381 (b) and (c¢). The read as follows:

(b) Except as provided in paragraph (j)
of this section, no such policy or contract
relating to .ownership, maintenance or use
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of a motor vehicle shall be so issued or
delivered unless it contains an endorsement
or provisions undertaking to pay the insured
all sums which he shall be legally entitled
to recover as damages from the owner or
operator of an uninsured motor vehicle,
within the limits which shall be no less than
‘the requirements of §46.1-1 (8)...

(c¢) As used in this section...the term
uninsured motor vehicle means a motor
vehicle as to which there is (i) bodily
injury liability insurance and property
damage liability insurance both in the
amount so specified by §46.1-1 (8), as
amended from time to time, or (ii) there
is such insurance but the insurance
company writing the same denies coverage
thereunder for any reason whatsoever
including failure or refusal of the
uninsured to cooperate with such company...

(e 1) Any insured intending to rely on

the coverage required by paragraph (b) of

this section shall, if any action is instituted
against the owner or operator of an uninsured
motor vehicle, serve a copy of the process
upon the insurance company issuing the policy
in the manner prescribed by law, as though '
such insurance company were a party defendant;
such company shall thereafter have the right
to file pleadings and take other action allow-
able by law in the name of the owner or
operator of tteuninsured motor vehicle or in
its own name;...

(f) Any insurer paying a claim under the
endorsement or provisions required by
paragraph (b) of this section shall be
subrogated to the rights of the insured to
whom such claim was paid against the person
causing such injury, death or damage and such
person's insurer notwithstanding that it may
deny coverage for any reason, to the extent
that payment was made. ..

Based on the applicable statutes,‘sét'out above, together
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with the|case law [see for example Midwest Mutual Insurance
Compény V. The Aetna Casualty Surety Company, 216 Va. 926 (1576)],
three things must come together in order to bring into effect
uninsure

d motorist vehicle coverage, namely, the defendant's

vehicle Pust be an uninsured motor vehicle, copies of the motion

insuranc
judgemen
have bee
undisput
liabilit
to deny
is immat
The undi

judgemen

carriers|.

judgemen!
August 1
in fact,
these th
carrier

carrier

payment

ement must have been served on each uninsured motorist
e carrier, and the plaintiff's claim must be reduced to-
t againét the defendant. All three of these elements
n met in the present case. The facts, which are basically
ed, show that Travelers Indemmity Company, the defendant's
continues

y insurance carrier denied coverage and, in fact,

coverage to the defendant. The reason for denying coverage
erial as can be clearly seen by a reading of §38.1-381 (c).
sputed facts also show that copies df the motion for

t have been served on the uninsured motorist insurance
Thirdly, the plaintiff's claim has been reduced to a

t by virtue of a final order entered in this case on

0, 1977. therefore, and

There seems little question,
it is almost conceded by Utica's brief, that once

ree elements come together the coverage of the motorist
is applicable. Whether or not the liability insurance
properly denied coverage is immaterial insofar as the

of judgement to the plaintiff by the uninsured motorist

by virtue of the fact that the uninsured motorist carrier is
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éubrdgated to the fights of the insured to whom the claim was
paid against the person causing the injury as well as such
person's insurer. |

Having concluded that the uninsured motorist carrier is
liable on its coverage, it must next be determined if it
must pa& the entire amount;of the judgement or only the limit
of the liability carrier's coverage until all issues are
resolved.

As s;ated aboye,.there is little question in the Court's
mind that once the three criteria for invoking uninsured motorist
protection have been met, then the full force and effect of the
cohtractual and statutory provision of ﬁhe uninsured motorist
coverage come into play and must be met. In invoking the
uninsured motorist coverage a separate contract émerges between
the uninsured motorist carrier and the insured (the plaintiff in
this case). To that'extent,_Utica, in this case, does not stand
in the ‘shoes of the uninsured ﬁqtorist.' Its uninsured motdrist
policy does not insure the defendant against liability, but
rather insures Mrs. Gilbert and others protected under her
policy against inadequate compensatidn. Utica's iiability to
its insured is’contractual, even if it is based upon the
happening of a contingent event to bring it into effect. Once
that eveﬁt happens (that is a defendant is declared an uninsured

motorist), then the contract in all its force and effect is
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|
|

ol . . .
applicable. Therefore, in requiring payment of the judgement
in this 'case the Court does not look to the provisions and terms

!
of the liability insurance contract (Travelers' policy), but

|

rather.ﬂoqks to the termé and provisions of the uninsured
motoris% éoverage. Therefore, the hninsured motorist carrier
in this}caSe is required to pay the $55,000.00 judgement to the
plaintiéf if it is within its coverage 1imifs.

Proéedurally, Utica registers no concern with this procedure

where, %s is the usual case, the judgement obtained is within

f
.

the 1im#ts‘of both the liability insurance carrier's policy

and the uninsured motorist coverage.
|
Thus, we are brought to the crucial issue set out in (2)
|

| _
above, and one which has not been decided by the Courts before,

I . . . . .
namely,;lf.the uninsured motorist carrier is required to pay
I

the judéement and it is subsequently determined that coverage
was impfoperly denied by the liability insurance carrier, is
the 1iaﬁility insurance carrier liable to the uninsured motorist

carrier; for the full amount of the judgement obtained and paid

i
i

even when such judgement is in excess of the limits of the
1

1iabiliﬁy insurance carrier's coverage? The statute speaking
to this}circumstance is not vague, uncertain or ambiguous. It
is clea&. It says that subrogation‘ shall be allowed to the
extent ihat payment was made. In this case payment would’be
made injthe amount of $55,000.00 and subrogation would be

Y

!
|
|
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allowed in that amount. Though it is unlikely, as counselm
for Utica points out, that the General Assembly contemplated
the factual situation in this suif when writing the statute,
nevertheless, the statute speaks for itself and, in this
Court'sfopinion, clearly covers this issue. It is the function
of the courts to interpret and apply the acts of the legislature

as written and not to rewrite them or make corrections in them

on the basis of some assumption of error. See Carter v. Nelms,

204 Va. 338 (1963). In Winston v. The City of Richmond, 196

Va. 403 (1954), the Supreme Court said that '"when the legisla-
ture has spoken plainly it is not the function of the courts to
change or amend its enactments under the guise of construing /
them. The province of the construction lies wholly within
the domain of ambiguity, and that which is plain needs no
interpretation. The question here is not what the 1egiélature
intended to enact but what is the meaning of that which it did
enact. ‘We must determine the legislative intent by what the
statute says and not by what Qe think it should have said."
Since the language of the statute is clear and unambiguous there
is no reason to consider the intent of the legislature or the
wisdom of the law or whether or not the section dealing with
subrogation is unfair or unwise. If the practical result of

what the General Assembly has enacted is unfair or unjust then

such correction should be made by amendment of the statute in
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be enti
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Travelers
of the General Assembly. This Court can go no further
at the law allows. See generally General Accident v.

208 Vva. 467 (1868).-
reforé, the Court is of the opinion that the uninsured
t carrier should pay the judgement of $55,000.00 and
der §38.1-381 (f) the uninsured motorist carrier would
tled to be subrogated against the liability insurance
in the full amount of the payment made to the plaintiff
case, notwithstanding that that amount is in excess of
efage limits in the liability insurance carriers' policy.

I1I

The
same as
Thi
covérag
filed b

to be c

(a)

The
constit
Motor V

in diff

MOTIONS FOR SUMMARY JUDGEMENT FILED BY
TRAVELERS INDEMNITY COMPANY AND UTICA
- MUTUAL INSURARCE COMPANY
-facts pertinent to this portion of the opinion are the

set out in part II above.

s portion of the opinion deals with the substantive
e questions raised by the motions for summary judgement
y the insurance companies herein. There are two policies

onsidered and they will be discussed separately.

COVERAGE UNDER THE TIVIS GILBERT POLICY

issue here is whether the incident which occurred
uted an "accident" within the meaning of. the Virginia
‘ehicle Safety Responsibility Act. To frame the issue

erent language, was it the intent of the General Assembly




W - \..
Utica v. Travelers
Page 18

to include intentional torts within the covérage of the
Virginia Motor Vehicle Safety Responsibility Act.

It appears agreed that the Tivis Gilbert policy was an
"owner's .policy" Qithin the meaning -of the statute, which
means that the statute grants coverage for the insured's
operation of a designated owned vehicle, but does not cover
the insured's use of "any motor vehicle not owned by him."

The facts are also clear that the injuries suffered by
Elizabeth Gilbert were the result of intentional and willful
acts of the defendants. Moreover, it is agreed that the policy
of Tivis Gilbert was certified by the Department of Motor
Vehicles and was in effect at the time of the accident.

This 1eaves for determination whether or not an intentional
tort is within the statutory coversge of the Virginia Motor
Vehiclé Safety Responsibility Act, popularly called the
Financial Responsibility Act. The Court is of the opinion that
such coverage is not available.

As ﬁas been pointed out in the briefs, the difference.
between a state having a Financial Responsibility Act and one
having compulsory insurance law should first be noted. 1In a
compulsory insurance jﬁrisdiction all motorists are required
to have some form of insurance specified by the statute prior
to obtaining the privilege to operate a motor vehicle within

that jurisdiction. Thus, all motorists are subject to the
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same sﬁatute and afforced the same protection. In a financial
responéibility'jurisdiction, however, and under Virginia law
particﬁlarly,.a driver is not required'to purchase automobile
1iabil&ty insﬁrance prior to operating a motor vehicle on the
highwa&s of Virginia unless that driver has committed some
irrespbnsible act in his use of a motor vehicle which by the
terms Lf the Financial Responsibility Act would require the
Commiésioner.of the Division of Motor Vehicles to obtain proof
of th% financial responsibility in the future before allowing

|

that person to operate a motor vehicle on the highways of

Virgiﬁia. Thus, the compulsory nature of the Financial Respoh—
sibil%ty Act applies only to those few people who have shown
thems%lves to be irrésponsible in the operation of a motor
vehicie in Virginia. Every other driver in Virginia is free

to deéidé for himself whether or not to purchase automobile
liabi;ity insurance for his protection. Therefore, not being

. i
! . ) - - L3
a compulsory insurance state, see Reliance Insurance Companies

v. Da%den, 217 Va. 694 (1977), it is possible for a driver in

Virginia to collide with another driver who does not have

f
insurance coverage. To correct the injustice that may arise

t

|
from ;such a situation (that is, an innocent victim not being
able .to recover for injuries caused by a negligent non-insured
driver), Virginia has pioneered the concept of uninsured

motorist coverage. Id., at 696.
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Against this background the Court addresses itself to
the 1issue of whether an intentional tort is covered under
the statutory skeem of financial responsibility. The Virginia
Supreme Court has not spoken to this issue but the Supreme
Cdurtfof Oregon has addressed it in a recent opinion. 1In

the case of Snyder v. Nelson, 278 Or. 409, 564 P 2nd 681 (1977),

this prgcise issue was addressed. Nelson intentionally rammed
Snyder's vehicle and ran it off the road. The insurance policy
issued to Nelson was issued under the Oregon Financial Responsi-
bility Law. It was contended that the Financial Responsibility
Law extended coverage in the policy to apply to intentional
-torts. The Supreme Court of Oregon rejected this contention
stating as follows:

. The thrust of the law apparently is to
make certain an insured has coverage of
normal scope which cannot be voided sub-
sequent to an accident by the insured's
own statements or lack of cooperation. It
is, therefore, our conclusion that the
Financial Responsibility Law was not
intended to require coverage for inten-
tionally inflicted persomnal injuries or
property damages.

Under a voluntary policy issued in Virginia (that is, one not
issued pursuant to the Financial Responsibility Law), it seems
evident that intentional acts are not covered as against public

policy. See Farm Bureau Mutual Automobile Insurance Co. v.

Hammer, 177 F. 24 793 (htﬁ Cir. 1949). 1If, therefore, it was

the intent of the legislature, and this Court feels that it
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was, to require certain drivers to show evidence of financial

i

responsibility so that potential innocent victims would be
i

protected in the same manner as if they encountered a driver
with %oluntary coverage, then it would be inconsistent to hold
that ?he Financial Responsibility Law requires coverage for
intenfional torts. To hold otherwise would create two classes
of co%erage, one a ''super coverage" for those drivers who are,
in fa&t, irrésponsible and then a lesser coverage for those
drivé#s'who have, in fact, demonstrated no suéh irresponsibility.
Such a result seems illogical to this Court.

I@ is true as cownsel for Utica points out that as a
gene%al rule the compulsory insurance jurisdictions have held
thatfintentional torts are within the stdtutory coverage;
howeger, in a compulsory insurance state all drivers are subject
to tﬂat determination so that there is no difference in the
qualﬁty of coverége.bet@een‘two classes of drivers.

ﬁowever, the Court feels there is a stronger reason, based
on s&atutory policy, why the uninsured motorist carrier should
bearjthe coverage burden in this case. There 1is little question
thatjequity requires a statutory scheme by which coverage should
be allowed to this plaintiff even though injuries were sustained
as asrésulf of wrongful acts. In some jurisdictions, North

Carolina and Massachusetts, for example, that result is accom-

plisbed by the concept of compulsory insurance, whereas in

i
{
i
\
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Virginia, this Court believes,that that resﬁit ié intended to

be accomplished by the concept of Financial Responsibility

Laws plus the concept of uninsured motorist coverage. This

combination, in theory at least, tends to accomplish the same

purpose as compulsory insurance does in othervjurisdictions.
Therefore, the Court is of the opinion that intentional

torts are notlﬁithin the statutory coverage of the Financial

Résponsibility Law and that such_lésé as was adjudicated in

the instant case was meant under the insurance concept developed

by the General Assembly of Virginia to be born by the uninsured

motorist carriers.

(b) COVERAGE UNDER THE NORMAN GILBERT POLICY

Norman Gilbert, one of the defendants, also had a policy
certified by the Commissioner of the Department of Motor Vehicles.
There 1is some.ﬁuestion as to whether that policy was an owner's
policy or an_operator'é policy. In view of the fact that the
Couft has determined that a wrongful act would not be covered
under tﬁe policy in any event, the other issues surrounding
the Norman Gilbert policy are now moot.

Counsel for Travelers is requeéted to prepare a draft decree

for endorsement by all counsel of record.

THIS é /fgmlr JULY, 1978,

iy

Wayne }l Bell ,“ﬂ'gdge'v -
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[Filed November 6, 1978]

| . November 1, 1978

Honorable Wayne L. Bell, Judge
Washlngton County Circuit Court
Abingdon, Virginia 24210

Lo Re: Utica Mutual Insurance Company V.
i Travelers Indemnity Company, et al
!

Dear Judge Bell:

: We acknowledge receipt of Bob Ingram's letter to
me'of October 12th, a copy of which was sent to the Court.
Enclosed is a copy of my letter of this date to Bob
partially explaining the situation and partially apologlzlng
fon the delay. ,

i Resolved and unresolved questions. The prayer for
relief in the Complaint in this case contains six paragraphs.
Paragraph 5 contained four subparagraphs, (a), (b), (c) and
(4);. Subparagraph (d) in turn was subdivided into six
suqsidiary guestions, (i) through (vi). Some of these
issues have been rendered academic or moot by subsequent .
developments or by the Court's opinion, but there are two
unnesolved questions for decision.

| .
} Paragraph 1 of the Complaint, requesting the
appointment of a guardian ad litem, etc., has been complied

w1§h

! Paragraph 2 of the Complaint, requesting the stay
of further prosecution of the action styled Elizabeth
Gllbert v. Fireman's Fund Insurance Company, et al, 1s not
vthe subject of any present controversy.

4 Paragraphs 3 and 4, requestlng the stay of further
prosecution of the Shirley Gray, ; EiiiabetHjAnn 119&rt and
Nelson Jennelle suits, have been rendered ot by ‘thé 7
settlement of those suits by Flreman‘s, Fund Insurance '
Company. i e . v

Lar i _~

i Wil
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Paragraphs 5 (A), (B) and (C) have been resolved
adversely to the uninsured motorist carriers by the Court's
opinion. :

Paragraph 5(D)(1i) of the Complaint is now moot in
that Fireman's Fund concedes that it has the primary
uninsured motorist coverage, and has settled the Shirley
Gray, Nelson Jennelle and Ellzabeth Ann Gilbert cases on the
basis of that concession. , :

Paragraph 5(D)(ii) has not been adjudicated, but
Utica now concedes that Elizabeth Gray Gilbert was a
resident of the household of Shirley Gray at the time of the
collision.

Paragraphs 5(D)(iii), and (iv) have been rendered
‘moot by the settlement of the Elizabeth Ann Gllbert and
‘Nelson Jennelle cases by Fireman's Fund.

: . This leaves the issues raised by Paragraphs
5(D)(v) and (vi) still undecided and not mooted by the
Court's opinion or subsequent developments. In fact, the
Court's opinion as to the applicability of the Travelers
policies brlngs those questions to the fore.

Validity of service of process. Paragraph 5(D)(v)
asks the Court "to ~determine and adjudicate that the
judgment in the ‘action in this court styled Elizabeth
Gilbert v. Gorman Gilbert, et al is void as agalnst Doug
Wright and Enos Blankenship for lack of effective service of
process, and that Utica, Fireman's Fund and AIE have no
liability for such judgment as to said defendants."

The Court file in Elizabeth Gilbert v. Gorman
Gilbert contains an Affidavit filed by Elizabeth Gilbert to
the effect that Enos Blankenship and Doug Wright could not
be located; that due diligence ‘had been used to ascertain in
what county or corporation those defendants resided, but
without effect; and that "she does not know and is unable to
ascertain any post office address" for said defendants. A
copy of - that Affidavit is attached for ready reference.

Process directed at said defendants was served on
the Commissioner of Motor Veh1c1es. rAgtached for ready
reference are copies of the” Comm1551oner]s detter ~of
September 30, 1976 to the Clerk of this, Court/ along with
his Affldav1t of Compliance and: a: COPY:: of the Notlce;i The
letter to the. Clerk and the Aff;dagggugf ngp 1ance both
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!

indicate that no notice was mailed to defendants Doug Wright
and Enos Blankenship since their addresses were unknown.
Also attached is a copy of Mr. Harrigan's letter of
September 27, 1976 to the Chief Deputy Sheriff of the City
of Richmond. There was no other service of process on Enos
Blankenship or Doug Wright, and neither of them made any
volgntary appearance in the case.

L The Affidavit filed by Elizabeth Gilbert states
that "service of process 1is authorized pursuant to Section
8-67.1 et seqg. and 8-71 of the 1950 Code of Virginia. . . ."
Section 8-67.1 of the Code provides for service of process
on 'a “"non-resident" through service on the Commissioner of
Motér Vehicles, and defines "non-resident! so as to include
"any person against whom an Order of Publication may be
;ssped_under the provisions of Section 8-71." ‘Section 8-71,
in turn, provided that "on affidavit . . . that diligence
has been used by all on behalf of the plaintiff to ascertain
in what county or corporation he [a defendant] is, without
effect . . . and order of publication may be entered against
such defendant."

: The applicable statutes therefore seem to sanction
the procedure followed by plaintiff. However, as applied to
this situation, the Virginia statutory scheme makes no
provision for giving actual notice of the suit to the
defendant, nor for any method reasonably calculated to give
him notice. It is therefore invalid in this situation
since to permit the entry of a judgment against a defendant
who has not been given actual notice of the proceeding, and
when procedures reasonably calculated to give him notice
have not been followed, would deprive such defendant of his
property without due process of law in violation of the
Fourteenth Amendment.

| The leading case on this point is Wuchter v.
Pizzutti, 276 U.S. 13 (1928), a copy of which is attached.
In Wuchter v. Pizzutti, the Court stated that the gquestion
to be decided was '"whether a statute, making the Secretary
of State the person to receive the process, must, in order
to be wvalid, contain a provision making it reasonably
probable that notice of the service on the Secretary will be
communicated to the non-resident dJefendant who is sued."
The Court noted that the New Jersey statute under conside-
ration contained no such requirement, and said "we think
that a law with the effect of this one should make a reason-
able provision for such probable communication.'" The Court
further noted that "the enforced acceptance of the service

!
1
|
?
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of process on a state official by the defendant would not be
fair or due process unless such officer or the plaintiff is
‘required to mail the notice to the defendant, or to advise
him, by some written communication, so as to make a
reasonably probable that he will receive actual notice."

Other cases have held that it is not necessary
that the defendant actually receive notice of the suit, but
that it is necessary that means be followed reasonably
calculated to give the defendant notice. In the present
case the method which was followed guaranteed that
defendants Wright and Blankenship would not receive notice.
Process was not directed to the Sheriff of Dickenson County
in an attempt to serve Wright and Blankenship. No order of
"publication was in fact entered, either in a newspaper
having general circulation in Washington County, in
Dickenson County, or elsewhere.

Utica 1is not challenging the entire Virginia
statutory scheme for service of process on non-resident
motorists through the Commissioner of Motor Vehicles. It
only challenges it in the limited factual situation in which
the statute provides for giving no notice to the defendant,
and provides no means reasonably calculated to supply notice
to the defendant. That was the situation as to defendants
wright and Blankenship, and the Judgment as to those
defendants is void for lack of valid serv1ce of process upon
them.

Apportionment of Coverages. In Paragraph 5(D)(vi)
of the Complaint, Utica “asks the Court, in the event of a
ruling that the vehicle which alleged ran the Shirley Gray
vehicle off the road was an "uninsured motor vehicle," to
declare and determine that "Utica and AIE must contribute in
proportion to the amounts of their respective uninsured
motorist coverages to satisfy any judgments in excess of the
primary uninsured motorist coverage with Fireman's Fund, and
to determine the amounts of such coverages."

"In the present case American InterInsurance

Exchange has filed a copy of its policy pursuant to Utica's
Request for Production of Documents, but I cannot find any
Answer filed by it in my file. Perhaps one was filed and I
either failed to receive a copy of it, or it was misfiled in
my office. In any event, thes “JAn';werz;fll erican
Inter-Insurance Exchange in ;the’ rjcase fixd Elizabeth
Gilbert v. Fireman's Fund Insurance}CompanyT eﬂ;aliqstates
that American Inter- Insurance‘Ex hahg¢ is OF,respon51ble
L Clmea LS -
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1
for any payments unto plaintiffs until such time as monies
from all other insurance carriers have been exhausted," and
that "American InterInsurance Exchange is subrogated to all
other defendants herein." In other words, AIE seems to be
saying that Fireman's Fund's coverage 1is primary; that
Utica's 1is secondary; and that its coverage is tertiary.

L I am not aware of any authority for AIE's
position. In State Farm Mutual Automobile Insurance Company
v.' United Services Automobile Association, 211 Va. 133, 176
S.?. 2d 327 (1970), the Virginia Supreme Court ruled that
carriers whose coverages are secondary to those on the

- vehicle in which the plaintiff is riding would, as between

themselves, contribute toward the judgment in proportion to
the amounts of their respective coverages. That is, they
"p%o—rate." Perhaps counsel for AIE can advise the Court of
the basis for AIE's position.

i I am sure that Mr. Harrigan will want to reply to
my, position concerning the service of process on defendants
Wright and Blankenship, and that Mr. Sichta will want to
state his position regarding the applicability of AIE's
coverage. After the Court has ruled on these points, I will
be glad to incorporate those rulings into the proposed Final
order prepared by Mr. Ingram, to make some other minor
changes in his proposed Order, and to submit it to Court for
entry.

i With best regards, we are

L Vefy truly yours,

j , PENN, STUART, ESKRIDGE & JONES

By: Wm. W. Eskridge

WWE/jth

Enclosures

cc: Robert Ingram, Esg.
; Thomas J. Harrigan, Esq.
i Thomas G. Hodges, Esqg.
i Robert Sichta, Esqg.




([Filed as Exhibit to Letter]

VIRGINIA:
IN THE ‘CIRCUIT COURT OF WASHINGTON COUNTY
ELIZABETH GILBERT
Plaintiff
\
' GORMAN GILBERT, et al’
b Defendants
5 _. . AFFIDAVIT
This day Elizabeth Gilbert, Plainﬁiff in‘the above-
styléd action states under oath, pursuant to Section 8-67.1
et‘seq. and section 8-71 of the 1950 Cdde of Virginia as amended,
that the defendénts hereinafter listed were-operators of a

motor vehicle either in person or by an agent or employee and

were involved in an automobile accident on December 6, 1975 in

Washington County, Virginia. The deponent states that she has
used due diligence to ascertain in what County or cdrporation
the below listed defendaﬁts'reside without effect. In support
thereof she states:

1. Plaintiff on Aﬁgust 30, 1976 deposed other parties

to this action who areiclose friends of these defendants and

at that time, made inquiry without success as to the whereabouts
! of the below listed defendants,

2. ‘Plaintiff has questioned, without success, friends

of the below listed defendants.
3. That the hereinfiled cause of action arises out of
. a hit and run accident on December 6, 1975, following which

no accident report was filed by any of the defendants or their
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ageﬁts or employees, with the State as required by law.
@ 4. That the belwaliétéd defendants have intentionally

cdn%ealed and withheld their idéntity and location from the

pié%ntiff.

. 5. That the beldwilisted'defendants have no known

L ' : R :
address or residence and plaintiff has been unable to ascertain

in what County or corporationvthe below listed defendants
I a4 :
reside.
|
|
and is unable to ascertain any post office address of the

| _ , . v _
below listed individual defendants and that service of process

and 8-71 of

Plaintiff further states that she does not know

is aéthorized pursuant to Section 8-67.1 et seq.

the 1950 Code of Virgihia as amended on the Commissioner of

Motor Vehlcles.

| l. 'Enos Blankenshlp

| Last known address unknown

; Please Serve-.Comm1551oner of Motor Vehicles
| Rlchmond Virginia

| 2. Doug Wrighﬁ

? ' Last known address unknown

Please Serve: Commissioner of Motor Vehicles
Richmond, Virginia.

- Rl \i%\x\ Qi’\c\\\ss:“w

o Ellztﬁeth Gilbert

!




/ Subscribed and sworn to before me this F day of
i /y/éu 1976

/ W\ )‘)/ )

. / \‘ ,'(,)”

Co %ﬂjq 1}4%” A

Notary Public / /

.'. . . ’ . . . ”. oL . p . ! . !
My commission expiress’ o ) S

WASHINGTON FOUNTY, ¥

-9(0-~-




VERN L. HILL

COMMISSIONER

)

| iéJf"J‘* g
; [Fileds aS‘Eﬂmiblt to Letter]

' COMMONYV/EALTH af VIRGIN1A
Division of Motor. Vehicles

H MAIL ADDREZSS

2220 I’\/est Broad Street F. ©. BOX 27412

RICHMOND, VIHGINIA 23289

September 30,'1976

.ELIZABETH GILBERT VS GORMAN GILBERT A/K/A GARMAN
a "GILBERT, RONALD E. BAILEY, A MINOR, NORMAN GILBERT,
f TIVIS GILBFRT DOUG WRIGHT (*), & ENOS BLANKENSHIP (*)

RE:

Hén. C. W. Smith, Clerk
Washington County Circuit Court:
Abingdon, Virginia -

! - .
! ' S b P
| ’ .

i
Dear Sir:

" Enclosed is affidavit of compliance showing service

of process for the above case pursuant to §§ 8-67.1
! v -
and 8567.2 of the Code of Virginia of 1950.

PROCESSES NOT MAILED ADDRESSES UNKNOWN -- SEE ATTACHED AFFIDAVIT,.

!
Sincerely,

ﬁern L. Hil1, Commissioner

i Ny : .

B ' .
y//%.;/@wy

Financial Responsibility Depaftmént
Telephone 804/786-5979

ko

tnclosure

gc: Thomas J. Harrigan, Esquire
] The Dixie Building

J 2060 North 1l4th Street . R S
i Arlington, Virginia 22201
gton [T
| oY .
! _ CIRCUIT COLRT
EXASHINGTON COLUNTY; OX,
i
—91_

10/75

FR 11 Rev.




[Filed as Exhibit to Letter]

@nmmmimeal‘tﬁ. of "Wirginia

IN THE OFFICE OF THE COMMISSIONER OF THE DIVISION OF MOTOR VEHICLES.

Atfivasit of Compliance

I, L. M. YANCEY , being cognizant of the facts as

required by statute and being designated for the purpose by VERN L. HILL,

'COMMISSIONER OF THE DIVISION OF MOTOR VEHICLES OF THE COMMONWEALTH

(OF VIRGINIA, do certify that on the 29th day of September , 1976,
) Amended ,

:!a process, consisting of Notice of Motion for Judgment, in the case of

ELIZABETH GILBERT, Plaintiff

Vs

GORMAN GILBERT A/K/A GARMAN GILBERT RONALD E. BAILEY A MINOR,
NORMAN GILBERT, TIVIS GILBERT, DOUG WRIGHT (*), & ENOS

BLANKENSHIP ("), Defendants
pending in the Yashington County Circuit Court, Abingdon, Virginia

“was left in the office of the Commissioner of the Division of Motor Vehicles of the

Commonwealth of V1rg1n1a in the City of Richmond, Vlrgmla together with a fee of

;;$ 9.00 » in ‘accordance with §§ 8-67.1 and 8- 67.2 of the Cod° of Vugmla 1950.

f
1

1 further certify that on the 30th day of September , 19 76,

a copy of said process, and a notice of the fact that such process was left in said office

:Aln the City of Richmond, Virginia, on the 29th day of September ' , 1976,

’3were forwarded by the Commissioner of the Division of Motor Vehicles of the Common-

wealth of Virginia, by registered mail to

TIVIS GILBERT, c/o Virginia Rachel Ray, 12058 S. W. 55th Street,

Miami, Florlda 33165
NOTICES NOT MAILED TO DEFENDANTS - ADDRESSFS UNIQION\I SEE

ATTACHED AFFIDAVIT.
said address(es) being furnished as the last known post officc address(es) of the

defendant(s), registered delivery receipt(s) for same being requested.

Given under my hand this the 30th day of September , 1976,
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FR 11A o 7/ /' NOTARY PUBLEC .~

State.of Virginia
City of Richmond, to-wit:

: I, the undersigned, a Notary Public in and for the City of Richmond, State
of Virginia, do hereby certifv that L. M. YANCEY whose name

is signed to the foregoing afiidavit bearing date herewith, personally appeared before
me in my City and State, and made oath that the matters therein contained are true.

Given under my hand this the 30th day of September » 19 76.

0 ' ) .
My commission expires: Wy [CunsIon (GRS MAY 2, 1978

pr Z{é/ S %éffv?/q @
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[Filed as Exhibit to Letter]

Commontvealth) of Yieginia

IN THE OFFICE OF THE COMMISSIONER OF THE DIVISION OF MOTOR VEHICLES.

 WNaokice

TO: TIVIS GILBERT, c/o Virginia Rachel Ray, 12858 S. W. 55th
' Street, Miami, Florida 33165 '

PLEASE TAKE NOTICE that on the 29th day of  September, 1976 ,
; Amended
_the attached process, consisting of a Notice of/Motion for Judgment, in the case of

ELIZABETH GILBERT, Plaintiff

Vs

GORMAN GILBERT A/K/A GARMAN GILBERT, RONALD E. BAILEY, A MINOR,
NORMAN GILBERT, TIVIS GILBERT, DOUG WRIGKT (*), & ENOS i
BLANKENSHIP (*), Defendants ’

pending in the Washington County Circuit Court, Abingdon, Virginia

H

i
!
was left in my office in the City of Richmond, Virginia, in accordance with the provisions’

. of 5§ 8-67.1 and 8-67.2 of the Code of Virginia, 1950, and the same is being forwarded

-to you by registered mail with registered delivery receipt requested.

Given under my hand in the City of Richmond, Virginia, this the 30th

E-da_v of September , 1976 -

VERN L. HILL, COMMISSIONER OF THE
DIVISION OF MOTOR VEHICLES OF THE
COMMONWEALTH OF VIRGINIA,

BY%%, /%4/(,4,4/9 ,
e




STATE OF VIRGINIA

CITY OF RICHMOND, to-wit:

I, the unde;signed, a Norarj Public in and for the City of Richmond, State
of Virginia, {do certify that L. M. -YANCEY | whose name is signed
to-the foregoing \\"riting, has bersonally appeared beforev me in my city aforesaid and
made oath tPa;t the matters therein contained are true.

Given under my hand this the 30th day of September , 1976,

My commission explres MY COMWHSSION DXPIRES BAY 2, 1978

|
%ﬁ%a/ /WJ ;

/ NOTARY PUBLIG™ /

FR 11B
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THOMAS J. HARRIGAN

ATTORNEY AT LAW

[Letter filed January 5, 1979]
. j{ 9.‘2/5 %//a/ﬂda ',9”176 706
/06‘0./,///{ ///A/ .%'rf/ M//z/‘/m %//lﬂtﬂ LE807

November 8, 1978 L s
. 48 15)'1—
Honorable Wayne L. Bell, Judge . ' o
Washington County Circuit Court _ o N P

Abingdon, Virginia 24210

Re: Entry of Order;
“Utica Mutual v. Travelers
Indemnity Co.

Dear Judge Bell:

I have received a copy of Bill Eskridge's letter
of November 1, 1978 to you, which states his views
regarding entry of the order in the above case.

Mr. Eskridge states two issues need to be
resolved and agrees both can be decided on the record
‘without a further hearing.

1. Validity of Service of Process against Doug
Wright and Enos Blankenship . in the original case of '
Elizabeth Gilbert v. Gorman Gilbert, et al. I also
believe this issue can be decided on therecord for the
following reasons:

(a) The same issue was previously raised by

Mr. Eskrldge in argument on the motion to set aside the
verdict in the original case and overruled by the Court.

No appeal to that ruling was made by Utica Mutual, and it is
my position the ruling is final. Further, the order in the
original case recites Enos Blankenship appeared on the show
cause notice and did not offer any objection to judgment
being entered against him,

(b) Utica does not have standing to make a
collateral attack where the defendants themselves have not
raised the issue.

(c) The record discloses the statutory pro-
cedures were followed as to each defendant. Therefore, the



Honorable Wayvne L. Bell.

page two
November 8, 1978

Court should overrule Utica's motion . to void the judugment
agalnst Enos Blankenshlp and Doug Wright.

2.' Apportlonment of Coverage between Utica
Mutual and American Inter-Exchange Insurance Co. I have
spoken with BI1l Eskridge, attorney for Utica Mutual and
Robert Sichta, attorney for American Inter- Exchange; and
both have stated they agree the balance of. damages owing _.
should: be apportloned_pro rata_.in proportion to the amounts
of their respective: coverages.f—Therefore, this issue
appears to be resolved.

- Therefore, I request the. Court rule that Mr.
Eskridge's Motion to Void the Judgment against Enos
Blankenship and Doug Wright on the" grounds 'stated be denied.
Mr. Hskridge has indicated 1f his motion -is denied he would
1ncorporate it into the order together with the pro rata
provisions and the flnal order could be entered

Verytruly yours,.

TJH sct

cc: Wllllam W. Eskrldce, Esqg.
‘Robert Sichta, Esa.
Thomas C. Hodges, Esq..
Gary C. Hancock, Esqg.
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TWENTY-EIGHTH JUDICIAL CIRCUIT OF VIRGINIA
CITY OF BRISTOL. COUNTIES OF SMYTH AND WASHINGTON

[Filed January 5, 1979] o _
WAYNE L. BELL, JUDGE ' J. AUBREY MATTHEWS, JUDGE

BRISTOL, VIRGINIA 24201 ’ MARION, VIRGINIA 24354

TO: ALL COUNSEL OF RECORD
FROM: Wayne L. Bell, Judgé
DATE:. fJanuary 3, 1979

RE: Utica Mutual Insurance Company
V. : '

Travelers Indemmity Company..

Unresolved Issues L

- Gentlemen:

There are apparently two issues still unresolved in
the above matter. .The first concerns validity of service of
process against Doug Wright and Enos Blankenship in the
original case of Elizabeth Gilbert v. Gorman Gilbert, et als.
The servite of process is.being challenged by Utica. After
reviewing the file the Court finds that the service is valid
on its face and finds no merit to the challenge to the service
of process. Therefore, this objection lodged by Utica will
be overruled. ..

The other issue concerned the apportionment of coverage
between Utica Mutual and American Inter-exchange Insurance
Company. Based on correspondence received by me it appears
that the two companies have agreed to prorate the balance of
damages owing in proportion to the amounts of their respective

~coverages. Therefore, this issue apparently is resolved.

I would ask Mr. Eskridge to incorporate the rulings .
herein in the final order.

Very truly-ydurs,

Wa¢ne L. Bell, Judge

] - W




[Entered March 20, 1979]
FINAL DECREE

THIS CAUSE came to be heard on April 21, 1978 upon the

COmp]@int and the exhibits filed therewith; upon the respective

"Answqrs of Elizabeth Jennelle, NelSQn-Jennelle, Shirley Gray,

Travelers Indemnity Company, Fireman's Fund Insurance Company;

the Answer of Elizabeth Ann Gilbert b& guardian ad litem; upon

the Answers to Interrogatories and the documents produced in
resanse to Request for Production of Documcnts; upon the Amended

Answef of Travelers Indemnity Company; and upon the respective

Motions for. Summary Judgment filed by Elizabeth Gilbert Jennelle,;

Utici_Mutual Insurance Company, Fireman's Fund Insurance Company
and ﬁravelers Iﬁdemhity‘Company,-énd the cause was argued by
counéel. At said hearing counsel for the parties agreed that
the case should be décided:upan the pleadings and the exhibits
and ghat no one who hadvéppeared desired to introduce any further
evidéﬁce.

;After consideriﬁg the oral argument, written briefs were

filed_by counsel for Utica Mutual Insurance Company, Travelers

Indemnity Company and Elizabeth Gilbert Jennelle. The Court

then “took time to consider of 1ts opinion, and on July 6, 1978
fileé its Memorandum Opinion, which is incorporated by reference
Berein, as to the principai issues- raised by the Compléint and
the responsive pleadings.

jThereafter the Court considered additional arguments raised
in 1étters of authorities from counsel for Utica Mutual Insurance
Comp?ny and counsel for Elizabeth Gilbert Jennelle, including
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Ay
the representation that certain issues raised by the Complaint

hid been rendered moot by subsequent events, and that the
question of proration of coverage between Utica Mutual Insurance

Company and American Inter-Insurancé Exchange had been resolved

| by agreement. Thereafter on January 3, 1979 the Court filed

its letter opinion ruling upon the remaining issues in the case.

In accordance with the views expressed in the Memorandum

. Opinion of July 6, 1978 and the letter opinion of January 3,

1979, and the stipulations of the pafties,,it is DECLARED,
ADJUDGED and ORDERED as follows: B

1. That ihtentional_torts.are not within the sfatutqry
coverage of the_Virginia Financial Responsibility Law, that the
collision described in Paragraph II of the Complaint herein was
not an "accident" within the meaning of the Virginia Motor
Vehicle Safety Responsibility Act, that tﬁerefore neither
the Travelers policy number PQMV-1718373 issued to Tivis Gilbert
nor its policy number PQMV-1712800 issued to Norman Giibert;
provides coverage fdr the.judgment described in Péragraph VIII
of the Complaint; that the 1969 Chevrolet four-door sedan |
deScribed’in;Paragraph IT of the Complaint was therefore an
"uninsured motor vehicle" within the meaning of section 38.1-
381(c) of the Code of Virginia; and that the Motion for'Summary
Judgment filed by Utica Mutual Insufance Company is denied aﬁd
the Motion for Summary Judgment filed by Travelers indemnity
Company-is granted; | |

2. That the judgment describéd in Paragraph VIII of the
Complaint is not invalid as to Doug Wright and Enos Blarnkenship
for lack of sérvice_of process, and,that the request by Utica
Mutual Insurance'Compﬁny to have such judgment declared void

as to said defendants for lack of service of process is denied;
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3. That Fireman's Fund insurance Company, Utica Mutual

Insufance Company and American Inter-Insurance Exchange are
obligatcd to pay and satisfy the judgment described in Paragraph
VII1 of the Complaint, to the extent of their respective unin-
sured motorist coverages or the extent of the judgment, which-

ever @s less, aﬁd prior to ény fihal determination on appeal of

the abplicability of the Travelers policies; and that, in the
eVént.it is determiﬂed‘bn appeal that 6ne or both of the Travelers'
poliéies are‘épplicéble to the coilision inlcontroversy, Fireman'§
Fund Insurance Company, Utica Mutual Insurance Company and

American Inter-Insurance Exchange are subrogated against Travelers

Indemnity Company for the full amount bf such payment, notwith- |

standing that such”amount may bévin‘excess of the coverage
provi&ed by either or both of_fhe TraVélérs:policies, to which
exception 1is made by counsel for Travelers Indemnity Company.

4. | That Fireman's Fund InsuranCe'Company has the primary
uninsured motorist coverage applicable to.such judgment, and
thatbgfter the exhaustion of the Fireman's Fund uninsured
motorist coverage, Uticé Mutﬁal Insurance Company and American
Inter%lnsurance Exchange are obligated to contribute toward the
satisfaction of the Bélante éf‘sﬁch judgment in proportion to the
amounts of their uninsured motorist respective coverages; and

5. That Paragraphs 2, 3, 4, and 5 (d)(iii) and 5(D)(iv) of
the Complaint are dismissed as moot.

Counsel for Utica Mufual‘lnsurance Company, Fireman's
Fund Insurance Company and American Inter-Insurance Exchange
duly o@jected and excepted to the rulings of the Court that the
Virginia Motor Vehicle Safety Responsibility Act provides no
coverage for intenticnal acts, that the collision in controversy i

was not an "accident" within the meaning of the Virginia Motor

Vehicle Safety Responsibility Act, and that the Travelers
| | ~101-




pﬁ]icies.are.not applicable to the_co]lision 1in controversy;

that the 1969 Chevrolet described in Paragraph 11 of the Complaint
was an "uninsured motor vehicle within the meaning of Section
38.1-381 of the Code; that said companies are obligated to

satisfy the judgment describeduin Pafagraph VIII of the Complaint
prior to a final determination .as to the applicability of the
TraVelers'policies; and that the judgment described in said
paragraph is valid as to boug Wright and Enos Blankenship.

Counsel for Travelers Indemnity.Company duly objected and

.excepted to the ruling of the Court that said companies are -

subrogated against Travelers for the full amount of their °

payment .in the event it is determined on appeal that one or

both,of the Travelers policies is applicablé'to said judgment,
notwithstinding thét such amount may bé in excess of the amount
of Travelers' coverage.

Counsel for Utica Mutual Insurance Company having indicated

his intention to appeal this Final Decree to the Virginia Supreme;

- Court, it is ORDERED that execution of this Decree be suspended

as to Utica Mutual Insurance Company provided that it, or someone
for it, -shall file an appeal bond in the Clerk's Office of this
Court -within thirty days from the entry of this Decree, in
the penalty of $1,000.00, reciting this judgment, and conditioned
as provided in Section 8.01-676 of the Code of Virginia.

Nothing further remaining to. be done herein, this action is
stricken from the docket of the Court.

The Clerk shall send attested copies of this Final Decree

to counsel of record.




Saen and objected to:

GILMER, SADLER, INGRAM, SUTHERLAND & HUTTON

By KﬂL&XJS;ZSI:E\ S;/Vw
Counsel i{iggravelews Indemnity Company

Seen and objected to:

»

PENN, STUART, ESKRIDGE & JONES

s FAZ

i Counsel for tica Mutual.lnsurance Company
' Seen and objegfed to: | 8

CAMPBELL, YOUNG-& HODGES

ey

Counsel for Fireman' sfF“hd Insurance Company

. Seen and objected to:

" ROBERT SICHTA

By

N

Counsel for American Inter-Insurance

Exchange
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ENTER THIS &F DAY OF MARCH,

'ZZ: cz/ﬁﬂc*,//

1979.

Wézgf:yf7ﬁell, Judge

Thomas J.,ﬁarrlganﬁ/

Attorney for Elizabeth Jennelle, Nelson Jennelle,
Shirley Gray and Attorney and Guardian ad Litem for
Elizabeth Ann Gilbert




[Filed March 26, 1979]

NOTICE OF APPEAL
Notice is hereby given that Utica Mutﬁal Insurance
Company, complainant inw this cause, appeals to the Virginia
Supreme Court.frdm the Finél Decree entered'in this cause on
Marqh_;gfji, 1979.
"No transcript, statement of facts, testimony or other
incidents of the case are to be hereafter filed.
 UTICA MUTUAL INSURANCE COMPANY

By Counsel




[Fiied with Petition for Appeal, June 12, 1979]

ASSIGNMENTS OF ERROR

1. The trial court erred in sustaining Travelers'
Motion for Summary Judgment and‘in overruling Utica's Motion
for Summary Judgment by holdlng that the collision 1in
questlan was not an "acc1dent" within the meaning of the
Virginia Motor Vehicle Safety Responsibility Act, that
pollcwes 1ssued pursuant to that Act do not provide coverage
'for an insured's intentional torts -involving the use of an
aut@mobile, and that the vehicle own°d by Tivis Gilbert was,
therefore, an "unlnsured motor vehlcle "

2. The Court erred in holdlng that service of
process on Doug Wright and Enos Blankenshlp in the previous
tort litigation didvnot violate their rights under the l4th

Amendment to the United States Constitution.
i . .. . P




[Filed with Brief in Opposition, June 25, 1979]

ASSIGNMENT OF CROSS-ERROR

1. The trial court erred in holding that if the uninsured
motorist carrier is required to pay the judgment and it 1is
subsequently determined that coverage was improperly denied by

the liability insurance .carrier (Travelers), then the liability

insurance carrier is liable to the uninsured motorist carrier
for the full amount paid even when such amount is in excess of.

the limits of the liability insurance carrier's coverage.
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