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[Filed November 2, 1977] 

COMPLAINT 

TO: HONORABLE WAYNE L. BELL, JUDGE OF SAID COURT: 

Your complainant, Utica Mutual Insurance Company, would 

respectfully represent unto th~ Court the following: 

I. 

THE PARTIES 

That Utica Mutual Insurance Company (hereinafter called 

"Utic~"), Travelers Indemnity Company (hereinafter called 

"Travelers!'), Fireman's Fund Insurance Company (hereinafter 

calle¢i "Fireman's Fund") and American Inter-Insurance Exchange 

(hereinafter called !'AIE") are all insurance companies doing 

business in Virginia; that defendants Elizabeth Jennelle, 

Elizabeth Ann Gilbert, Nelson Jennelle and Shirley L. Gray all 

were injured or claim to have been injured as a result of the 

hereinafter described motor vehicle collision; and that 

def end ants Gorman Gilbert, Ronald E. Ba:lley, Norman Gilbert, 

Tivis Gilbert, Doug Wright and Enos Blankenship have been named 

as defendants in litigation arising out of said collision, and 

are expected to be named as defendants in future litigation 

arising out of the same collision. 

II. 

THE COLLISION 

The collision which gave rise to the present contro-

versy occurred on December 6, 1975 on U.S. Route 19 in Washington 

County, Virginia when a 1969 Chevrolet station wagon operated by 
·-· 

Shirley Louise Gray was allegedly forced off the road by a 1969 

Chevrolet four-door sedan owned by defendant Tivis Gilbert. The 

1969 Chevrolet station wagon operated by Shirley L. Gray was 
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occupied by Elizabeth Gilbert (now known as Elizabeth Jennelle), 

Elizabeth Ann Gilbert, an infant, and Nelson jennelle. The 1969 

Chevrolet four-door sedan which allegedly forced the vehicle 

operated by Shirley L. Gray off the road was occupied by defen

dants Gorman Gilbert, Ronald E. Bailey, Norman Gilbert, Tivis 

Gilbert, Doug Wright and Enos Blankenship, and was operated by 

one of said individuals. 

III. 

THE TRAVELERS POLICY ISSUED TO TIVIS GILBERT 

At the time of the collision in controversy, the 1969 

Chevrolet four-door sedan owned by Ti vis Gilbert was insured 

under a policy of automobile liability insurance issued by 

Travelers, being policy number PQMV-1718373. Said policy pro

vided bodily injury liability coverages in the amount of 

$25,000.00 for each person injured as a result of a single acci

dent, and $50,000.00 coverage for all persons injured as a result 

of a single accident, and had effective dates of from 10-30-75 to 

10-30-76. 

The aforesaid policy issued to Tivis H. Gilbert was 

certified by or on behalf of Travelers to the Virginia Division 

of Motor Vehicles pursuant to the Virginia Motor Vehicle 

Financial Responsibility Act effective from 5:30 p.m. on October 

30, 1975 until cancelled or terminated in accordance with the 

financial responsibility laws and regulations of the State of 

Virginia. Complainant files herewith as Exhibit 1 a form SR-22 

issued by Travelers with respect to said policy and said vehicle. 

Such certification of financial responsibility remained in full 

force and effect until it was terminated as of February 27, 1976 

at 12:01 a.m. by L~e filing of a form SR-26 by Travelers, a true 
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copy of which is attached hereto as Exhibit 2. The same policy 

was ~urther certified to the Virginia Division of Motor Vehicles 
! 

as p~~of of financial responsibility for the future by the filin~ 
I 

of a~ditional form SR-22's after the termination which was 

effec~ive on February 27, 1976. 

' IV. 

THE TRAVELERS INDEMNITY COMPANY POLICY 
ISSUED TO NORMAN GILBERT 

At the time of the collision in controversy, Norman 

Gilbett was insured under a policy of automobile liability 

insur~nce issued by Travelers, being policy number. PQMV-1712800, 
.:: 

i • 

effective dates from 7-26-75 to 7-26-76, which policy provided 
i 

limit~ of bodily injury liability coverage in the amount of 

$25, 000. 00 per each person injured as a result of a single 
' 
i 

accident and $50,000.00 for all persons injured as a result of a 
~ 

i' 

singl~ accident. Said. policy provided Norman Gilbert coverage 
I 

f 1 1. ab . 1 . . . f h. . or jl .... i i ty arising out o the owners ip, maintenance or use of 

non-owned 

. . l Divis.11.on 
! 

vehicles and had been certified to the Virginia . ., . 

of Motor Vehicles as proof.of financial respons~b~lity 

for tjhe . future pursuant to the Virginia Motor Vehicle Responsi-

bilitr Act. Attached hereto as Exhibit 3 is a form SR-22_ making 
" 

such ·,certification effective from 9-9-75 until t~rminated. in 

accorhance with the financial responsibility laws and regulations 
I 

of this state. Attached hereto as Exhibit ~ is a form SR-22 

k
. I 

ma infJ such certification effective from 10-22-75 until termi-

natedi in accordance with the financial responsibility laws of 

,I 

this rtate. Attached hereto as Exhibit_ 5 is a form SR-22 making 
I 

such :certification effective from 11-25-75 until terminated in 
i 

accorbance with the financial responsibility laws of.this state, 
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including certification for Broad Form Coverage. The certifica

tions evidenced by Exhibits 3, 4, and 5 had not been cancelled or 

terminated in accordance with the financial responsibility laws 

of the State of Virginia prior to or as of the date of the colli-

sion in controversy. 

v. 
THE FIREMAN'S FUND POLICY 

On the date of the collision in controversy Fireman's 

Fund had in full for~ and effect a policy of automobile liabil

ity insurance issued to John Collier, Arlington, Virginia, being 

policy number AF7984363 upon the 1969 Chevrolet station wagon 

operated by Shirley Gray at the time of the collision, which 

policy provided uninsured motorist coverage in the amount of 

$20,000/$40,000 upon said vehicle. 

VI. 

THE UTICA POLICY 

At the time of· the collision in controversy Utica 

Mutual Insurance Company had in full force and effect a policy of 

automobile liability insurance issued to Shirley Gray, being 

policy number 721334, which policy insured two automobiles and 

provided for uninsured motorist coverage on said automobiles in 

the amount of $20,000/$40,000 on each automobile. 

VII. 

THE AMERICAN INTER-INSURANCE EXCHANGE POLICY 

At the time of said collision AIE had issued its auto-

mobile liability policy number 2-255-211 to Elizabeth Gilbert 

(now known as Elizabeth Jennelle), which policy provided unin

sured motorist coverage in the amount of $20~000/$40,000 upon the 

insured automobile. 
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VIIL 

THE PREVIOUS LlTIGATION 

On or about April 5, 1976, Elizabeth Gilbert filed an 

. action at law in this Court styled Elizabeth Gilbert v. Gorman 

Gilbe'.rt and John Doe seeking money damages for injuries allegedly 

sustained as a result of said collision. On or about September 

9, i~76 Elizabeth Gilbert, pursuant to leave of Court, filed an 
i 

Arnendied Motion for Judgment styled Elizabeth Gilbert v. Gorman 

Gilbeirt, et al, a copy of which is attached hereto as Exhibit 6 

and ihcorporated herein by reference. 

Said action ¥a~ tried on July 5, 1977 and July 6, 1977, 

and dn August 10, 1977 this Court entered judgment in favor of 

plain\tiff in said action in the amount of $30,000.00 for compensa-

tory damages against all defendants therein, in the amount of 

$2, 000. 00 punitive damages ea@ against Gorman Gilbert, Doug 

Wright, Enos Blankenship and Ronald Bailey; and in the amount of 

$15,000.00 ~unitive damages against Tivis Gilbert. A copy of the 

Order' entering said judgment is attached hereto as Exhibit 7 and 

incorporated herein by reference. 

IX. 

THE PRESENT LITIGATION 

(a) Ori or about October 3, 1977 Elizabeth Gilbert 

filed in this Court an action at law against Fireman's Fund, 

Utica,, AIE and Travelers ·seeking to collect said judgment from 
I 

Firem~n's Fund, Utica and AIE pursuant to the uninsured motorist 

cover~ges of said policies or, in the alternative, to col le ct 

said ) udgment from Travelers under its li -1bili ty coverages. A 

copy of the Motion for Judgment in said action is attached hereto 

as Exhibit 8 and incorporated herein by reference. 
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(b) On or about October 5, 1977, Shirley Gray filed in 

this Court an action at law styled Shirlev Gray v. Gorman 

Gilbert,· et al seeking money damages for injuries allegedly 

sustained as a result of said collision. A copy of the Motion 

for Judgment in said action is ·attached hereto as Exhibit 9 and 

incorporated herein by reference. Copies of the process in said 

action have been served upon AIE ·and Fireman's Fund and process 

has been issued for service upon Utica. 

x. 

THREATENED LITIGATION 

(a) Counsel for Elizabeth Ann Gilbert, an infant, has 

indicated that an action will eventually be filed in this Court 

styled Elizabeth Ann·Gilbert, ~minor who sues !2_y her mother and 

next friend, Elizabeth Jennelle ~Gorman Gilbert, et al. A copy 

of the proposed Motion for Judgment in said pction, which has 
;,. 

been supplied to counsel for Utica, is attached hereto as Exhibit 

10 and incorporated herein by reference. Said proposed Motion 

for Judgment indicates that it is to be served upon Utica, 

Fireman's Fund and AIE. 

(b) Counsel for Nelson Jennelle has indicated that a 

similar case will be filed on behalf of Nelson Jennelle seeking 

money damages for personal injuries allegedly received in said 

accident. Attached hereto as Exhibit 11 is a copy of a letter 

dated September 28, 1977 from Thomas G. Harrigan to William w. 

Eskridge, et al, indicating that said suit will be filed at a 

later date. 
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XI. 

F:E:ASONS FOR _glUITABLE RELIEF 

By reason of the aforesaid circumstances, Utica is 

threatened with the burden of defending a multiplicity of suits 

to oetermine the existence and priority of uninsured mo tori st 

coverage for the four individuals who claim to have been injured 

in the collision ih controversy. The personal injury suits are 

being filed seriatim to avoid the possibility that the actions 

might be consolidated for trial, with the result that Utica and 

the remaining uninsured motorist carriers are subjected to multi

ple and vexatious litigation. The attempted denial of coverage 

by. 'travelers under its policies subjects Utica, Fireman's Fund 

and American Inter-Insurance Exchange to the threat of inconsis

tent determinations of their respective liabilities by reason of 

the possible inconsistent determinations of the existence of 

liability coverage under the Travelers policies in successive 

suits. Utica, Fireman's Fund and AIE are further subjected to 

the threat of inconsistent and inequitable results if they should 

be required to pay under their uninsured motorist coverages, 

which have limits in excess of all available liability coverages, 

and it should later be determined that either or both of the 

Travelers liability policies were applicable to the collision in 

cont·roversy. The resulting litigation unreasonably burdens the 

Courts, as well as causing unnecessary expense to the individual 

litigants. Utica is threatened with irreparable injury in being 

threatened with exposure under. its uninsured motorist coverage 

for which it would have no effective recourse if it should later 

be determined that the motor vehicle at fault in the collision 

was ;not an uninsured motor vehicle. By reason of the foregoing 

circumstances, Utica has no adequate remedy at law. All parties 
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in interest are parties to this suit and all issues affecting 

coverage can more conveniently be determined in this proceeding 

than in separate proceedings. 

WHEREFORE, Utica prays that the Court grant the fol-

lowing relief: 

1. That a guardian ad litem be appointed to answer and 

defend for Elizabeth Ann Gilbert, an infant, and that the parties 

be convened; 

2. That the Court enjoin or stay the further prosecu-

tion of toe action in this Court styled Elizabeth Gilbert ~ 

Fireman's Fund Insurance Company, et al in order that all ques

tions pertaining to coverage may be determined in this.suit, in 

which all parties in interest are before the Court; 

3. That the Court enjoin or stay the further prosecu

tion of the action in this Court styled Shirley Gray ~ Gorman 

Gilbert, et al pending the final resolution of the existence and 

priori ties of the uninsured motorist coverages and liability 

coverages of the insurance carriers which are parties to this 

cause; 

4. That the Court enjoin or stay prosecution of any 

actions which may be instituted in this Court by Nelson Jennelle 

and by Elizabeth Ann Gilbert, an infant, for injuries allegedly 

received in the collision in controversy; 

5. That the Court adjudicate and declare the rights of 

the parties with respect to the following questions, as to which 

an actual and genuine controversy exists among the parties to 

this cause: . 
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(A) \o."hether the Travelers policy issued to 

Tivis Gilbert provided coverage to the operator 

of the motor vehicle which allegedly ran the 

vehicle operated by Shirley Gray out of the 

road at the time of the collision; 

(B) Whether the Travelers policy issued to 

Norman Gilbert provided liability coverage ~o 

Norman Gilbert with respect to the liability of 

- .Norman Gilbert for the operation of the Tivis 

Gilbert vehicle at the time of the collision in 

controversy; 

· ( C) If either of the foregoing questions is 

.answered in the affirmative, that the uninsured 

motorist coverages of the Utica, Fireman's Fund 

and AIE policies are inapplicable to claims for 

injuries received in the collh;ion by occupants 

of the Shirley Gray vehicle; 

(D) If it is determined that the vehicle 

which allegedly· ran the Shirley Gray vehicle 

off the road· was an "uninsured motor vehicle, 11
: 

(i) To determine, declare and adjudicate 

.. -that the. primary uninsured motorist coverage 

available to satisfy claims from occupants of 

the.Shirley Gray .. vehicle is under the Fireman's 

Fund policy insuring the vehicle being operated 

by Shirley Gray, and to ·declare and determine 

·· -, ·the amount of such coverage; 
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(ii) To determine, declare and adjudicate 

whether Elizabeth Gray Gi1bert was a resident 

of the household of Shirley Gray at the time 

of the collision and therefore entitled to 

the benefit of the uninsured motorist coverages 

under the Utica policy; 
' . 

(iii) To determine, declare and adjudicate 

whether Elizabeth Ann Gilbert, an inf ant, was a 

resident of the household of Shirley Gray at the 

time of the collision, and therefore entitled to 

the benefit of the uninsured motorist coverage of 

the Utica policy, or a resident of the household 

of Elizabeth Gray Gilbert, and entitled to the 

benefit of the uninsured motorist coverage under 

the AIE policy, or was a resident of neither 

household, or was a resident of both households; 

(iv) To determine, declare and adjudicate 

whether Nelson Jennelle was a resident of the 

household of Shirley Gray, a resident of the 

household of Elizabeth Gilbert, a resident of 

the household of neither, or a resident of 

the household of both at the time of the 

collision in controversy. 

(v) To determine and adjudicate that the 

judgment in the action in this Court styled 

Elizabeth Gilbert ~ Gorman Gilbert, et al 

i~ void as against Doug Wright and Enos 

Blankenship for lack of effective service of 
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process, and that Utica, Fireman's Fund and 

AIE have no liability for such judgment as 

to said defendants; 

(vi) To declare and determine that Utica 

and AIE must contribute in proportion to the 

amounts of their respective uninsured motorist 

coverages to satisfy any judgments in excess of 

the primary uninsured motorist coverage with 

Fireman's Fund, and to determine t.:..he amounts 

of such coverages. 

6. Utica asks that it be granted such 

further and additional relief as may seem to 

the Court to be just and proper. 

UTICA MUTUAL INSURANCE COMPANY 

By Counsel 
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[Exhibit 1 to Complaint] 

::·' SR-22 . ~~--~ _ : .. _Aft.l'\1VA UNIFOR..\1 FL"IANCIAL RESPONSIBILITY FOR..\.t 

---. .- •• .=~ l";i.mc 

:.:-.::~ ·l,,;: -···.: -.~· .• ..;;·-·· - > ·-··· .. ••. -- .• /, ;,_.:;:' 

-~.:'::~::: _ __,.1·· -.-- GILBERT, Tivis H.V""" ...... -. -- ;:: ............ -.·.: .. 

···., . .. ... . . bs.t · First 
• ln5urcd · - · · · ·• '· 

_: .. :---'- . . Atldr~ss Haysi, Va 24256 
·. ~ I .. ...: .... · 

·~ .1 u•c Number Driver's Llcc:n!.C Num Soci31 Security '.':umber 

/ 223-72 5362 
·.··"'Current Policy Number · 739 221 Effc:c:tive From PM 10/30/75 . 
·:. This certification is effective :/om 5 :30 PM 10 /30 /75 ·--·~and continues until c:mcelkd or 

term!nated in accordance ~·~th ~he fin~ncial rcspnnsibility l:l.ws and regul:uion~_of this Stat51 · ... ·... _ 
,_ ·The rnsur:rnce hereby cert ~f 1ed ~s pro•1dcd by an: . _<..a._, ;:::t (-" l I,/{·~ I / rJ ~~ / S · 
.-·:· txJ OWNER'S POLICY:. /Appltcabk to (a) the followmglfcscr1bed vdi1c c·(s), (l:i) .any replaccment(s} thereof 
!~ by similar chssifiotjon, an<l (c) any additiorolly acquired vehicles of similar classiriotion for a period of at 
: ... · ··-least 30 days from the date of acquisition. · · .. • - .· .. , - .. •. -- · 

. ·,· M<><lcl Year Trade Nair.c ldc.-ntifiration Nuf!lb('r ·· ..... 

1969:' Ch2vrolet 164399Y001723 
BROAD OR..~ COVERAGE 
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[Exhibit 2 to Complaint] 

SR-26 ~ · AAMVA UNIFORM FINANCIAL RESPONSIBILITY FORM (Original) 

GILBERT, TIVIS H. . -~~·"'~' l Na.me 
- Inst:.red 

• Address_~-------------------------~~---

Lut 

HAYS I_, VA. 24256 
Fi nit Middl• 

Co.•• ~urnbf,r 

Current Policy. Number 
1 1 

Effective Fro~ -.~----
Effective date of cancellation or termination 

2- r-76 
(check wbidn·ver i> applicable) \; x xx x . "' ·,~~:,_~ 

0 Financial Responsibility Insurance Certificate - SR-22;·.., ,y..,..:- -:;,:.. 1·· ,.-.r ~ 
O Financial Responsibility Notice for Fleets - SR-23 ,,\i fl ·~'"'J: } 

---~'-::V,,.-A_. ______ FINANCIAL RESPONSIBILITY NOTICE 8:,;-:c-:{cELL{Tio~ 
·(State> OR.·TERMINATION · '4,i~:.;.;.:;~ 

The company signatory hereto hereby gives notice that its 
above, heretofore filed on behalf of the named insured,· is 
effective d~te stated above. 

·" ·~!i a"' 
Certificate or Nofic~ as indicated 
cancelled or terminated as of the 

TRAVEi FRS I ND CO ,.· -~ 
2-5-76LA . • *Nsm~Compa.ny ~ i- . . ~ 

Date _____________ By ~e~t A~fr1.nt£Je 

(Ed. 6·tll U,.l!'"'ORM PRIHTIHG e. SUP"PLV DlY. IRB 35.$~B R13D7 
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[Exhibit 6 to Complaint] 

' 

IN THE c:::RCUIT COURT OF \·iASHINGTON COUNTY 

ELIZABETH GILBERT 

Plaintiff 

vs. . 

GOR.M_Z\N GILBERT 
a/k/a Garman Gilbert 
Star Route, Box 347 
Dante, Virginia 

and 

RONALD E. BAILEY, a minor 
Route #1· 
Abingdon, Virginia 

and 

NORMAN GILBERT 
Route 19 
Council, Virginia 
( Buch.anan Coun"t:-Y·) 

and 
. 

TIVIS GILBERT (Last Known Address) 
c/o Virginia Rachel Ray 
12858 S. W. SSth Street 
Miami, Florida 33165 

Please Serve: Commissioner of Motor Vehicles 
Richmond, Virginia 

and 

DOUG WRIGRT 
Last Known Address Unknown 

Please Serve: Commissioner of Motor Vehicles 
Richmond, Virginia 

and 

ENOS BLANKENSHIP 
Last Known Address Unknown 
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Please Serve: Corr..;.>issioner of Motor Vehicles 
RicG~ond, Virginia 

Def end.ants 

J..HENDED MOTION FOR JUDGMENT 

I 

-) 
) 
) 
) 

COMES NOW, the plaintiff, Elizabeth Gilbert, by 

counsel and files this Amended Motion for Judgment against the 

defendants, Gorman Gilbert, Ronald E. Bailey, Norman Gilbert, 

Tivis Gilbert, Doug Wright and Enos Blankenship for $100,000.00 
compensatory damages and $100,000.00 punitive damages against 

all a:efendants, both jointiy and severally and in support 

thereof states as follows: 

COUNT I. 

1. That on or about December 6, 1975 at approximately 

11:00 a.m., Elizabeth· Gilbert was a passenger in a 1969 

Chevr\olet Station Wagon proceeding North on U.S. Highway, 

Route 19, Washington County, Virginia. 

2. That Mrs. Shirley Gray, plaintiff's mother, was 

the dperator of the 1969 Chevrolet Station Wagon in which 

plaiqtiff was a passenger, and was operating said car with the 

permi1ssion and consent of its owner John W. Collier. 

3. That on December 6, 1975 and prior to th~ 

accident hereinafter described the defendants Gorman Gilbert, 

; 

i 
l 
i 

I 
i 
I 

i ,. 
I 

Norm~n Gilbert, Tivis Gilbert, Ronald E. Bailey, Doug Wright· l 
I j 

and Enos Blankenship entered into an agreement whereby they agreed 
. ! 

to act in concert and as the agent of each other for the purpose 

of f±nding and stopping the vehicle in which plaintiff was a 

pass~nger, for the purpose of allegedly taking plaintiff's infant1 
i 

baby.1 

-15-



. I 

,. 

!i ,. 
•i :, 

ii 
I• 
:I 
i ~ 
II 

ii 
•: 
ti 

ii 
'I 
Ii 
. ll 

!: 

4. That oursuant to the aareement and in furtherance 
~ ..; 

of said agreement the defendants coElffiitted the following overt 

(a) All of the defendants agreed to act in concert 

and as the agent of each.other to accomplish the above purpose. 

(b) The defendant Tivis Gilbert offered money to all 

the ·other de'fendants and all agreed to accept money for their 

participations in accomplishing th~ above stated ~urposes . 

(c} All the defendants acting in concert proceeded 

in a brown Chevrolet to find the car in which plaintiff was a 

-passenger in furtherance with their agreement. 

(d} The defendants removed the license plate from 

their automobile to reduce the chance of being identified 

by witnesses when they caught the automobile in which plaintiff 

was a pcssenger. 

(e) That Gorman Gilbert, Norman Gilbert, Ronald 

Bailey and Tivis Gilbert all took turns drivi_!J.g in furtherance 

of the purpose heretofore stated. 

(f) The defendants with Norman Gilbert driving 

attempted to stop the automobile in which plaintiff was a 

passenger by pulling in front of plaintiff's car·and travelling 

at a speed of 55 miles per hour did violently slam on the 

brakes with the intent of having plaintiff's car crash into 

the rear of their auto. 

(g) The operator of the car in which the plaintiff 

was a passenger was forced to violently put on.her brakes in 

order to avoid a collision ana carr.e to a stop in the highway. 

-16-
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!' 

" fl 
! 

·i 

(h) The defendants acting in concert attempted to 

mechqnically disable the car in which plaintiff was a passenger 

but were not successful. 

(i) Plaintiff's automobile pulled around the . 

defendants' car and proceeded North on Route 19, Washington 

County, Virginia. 

{j) The defendants acting in concert pursued 

plairitiff 's car, pulled along side of plaintiff's automobile 

and on two successive occasions did negligently and violently 

strike the automobile in which plaintiff was a passenger and 

caus~ said auto to run off the highway and crash into a 

culv.~rt. 

(k) The defendants did pursuant to their agreement 

·1eav~ the scene of the accident without stopping to aid t~e 

plaintiff and the other injured persons in plaintiff's car. 

5. Plaintiff contends that the defendant Gorman 

Gilbert acting for and on behalf of himself and the other 

defe~dants was the driver of the brown Chevrolet when it 

violently crashed into plaintiff's automobile causing it to 

run off the road and crash. 

6. At all times mentioned herein the defendant Tivis 

Gilbert was the owner of the car in which the defendants were 
·--·-·---··-··- . 

ridi~·g and a(} persons driving the car /(jJ so with his consent 

and all acts done were approved, ratified and committed at the 

instigation of Tivis Gilbert. 

7. At all times mentioned herein the driver of the 

automobile in which the defendants were riding and the other 

deferidants all of which were acting in concert had a duty to 

-17-
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(1) maintain proper control of their v~hicle (2) maintain a 

proper lookout, (3) to maintain their car in its proper lane 

;l (4} to not intentionally or negligently crash into plaintiff's 
~ : ., 
., automobile which was lawfully in its proper lane, and (5) 

I 

i; not to run plaintiff's car off the .highway. 
!i 
!j 
" !! 

The defendant driver and the other defendants 

il breached the above duties and as a direct and proximate result !· 

of their acts caused the plaintiff to sustain mental anguish, 
:: 
ii 
•' serious, painful and permanent physican injuries. Further 
,, 
!! i: said conduct of the defendants put her in fear that the 
" ,. 

defendants were attempting to kill or maim both her and her baby 

• and the others in her aut.omobile, thus subjecting her to a 
L 
ii terrorizing ordeal. 
" ii 9. That as .a direct and proximate result of the 
i: 
I! 

ii striking referred to in pari:lgraph 4, the plaintiff has expended 

lj 

1; substantial amounts of money for doctors, hospital, and other 

H •: medically related expenses and will incur such expenses in the 
i: 

I 

:I 

' future. In addition, the plaintiff has sustained pain· and mental: 

!; suffering in the past and will suffer the same in the future. 

materially impair her ability to secure certain types of 

j\ employment in the future, all to her damage in the amount of 
.! 

·' $100,000.00. ... 
10. That the aforementioned actions of defendants 

were malici6us, reckless, willful, wanton and in gross disregard 

of the rights of the plaintiff, Elizabeth Gilbert. That said· 
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:1 ,, 

actions endangered the life and physical well being of the 

plaintiff and were so calculated to do her serious bodily harm 
r. 

that she is entitled to cxempla=y damages in the amount 0f 

$100,000.00. 

COUNT II. 

1. Paragraphs 1, 2, 3, 4, 6, 7, 8 and 10, are 

incorporated herein as if fully pleaded. 

2. On information it is contended that the defendant 

·· Ronald E. · Bailey acting in his own behalf and on behalf of the 

:0 

:· 

i: 

1: 
'• 

. i 

other defendants was the operator of the defendants' motor 

vehicle and carised the car to violently crash into plaintiff's 

automobile causing plaintiff's automobile to run off the road 

and crash. 

COUNT III. 

1. Paragraphs 1, 2, 3, 4, 6, 7, 8, 9 and 10 are 

incorporated herein as if fully pleaded • 

2. That th~ defendant, Ronald E. Bailey acting on 
f 

i! his own behalf and on behalf of the other defendants was driving 

.. 

I. 

; ., 
p 

: ~ 
! 

"'-no ""-·--- defendant's car when it pulled alongside of plaintiff's 

automobile. The defendant Tivis Gilbert who was sitting in 

the front seat beside the defendant Bailey grabbed the steering 
I 

wheel with the defendant Bailey's consent and drove their - I I 
automobile violently into plaintiff ts car on two successive occ- I 
asions causing plaintiff's car to run off the road and crash. 

WHEREFOP~, Plaintiff prays that the Court award 

judgment against the defendants jointly and severally in the 

amount of $100,000.00 compensatory damages and $100,000.00 
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.. . . , 
•j 

punitive damages, plus costs and interest fiom the date of 

judgment. 

cEli~beth Gilbert 
by ~ounsel 

.>. 
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-[Exhibit 7 to Complaint] 

VIRGINIA: 

iN THE CIRCUIT COURT OF WASHINGTON COUl\TY 

ELIZA_BE'IH ~ILBERT 

Plaintiff 

vs. 0 R D E R - -- --
'GORM.~N GILBERT, et al 

Defend.ants 

• 
~n July 5, 1977, came the plaintiff, in pe~son and by 

her attorney, the defendant ~orman GiLbert, in perso~ and by his . 
attorney, (\\nd the Fil:emai'.s Fund Insurance Company by ii ts attorney, 

Thomas G. !!lodges. The court reporter was sworn. 
i 

It appearing to the court that the following defendants, 
I 

Gorm~n Gilbert, Ronald Lee Bailey, (sometimes referred to as 

Ronald E. ~ailey) 1 Tivis_ Gilbe:r:t,' Doug Wright, and Etjos Blanken-

ship are i~ default, nqt having answered or otherwise pleaded, on 

motion of the plaintiff it is ordered that plaintiff have judgment .. 

against these five -defendants, the amount of which shall be referred 

- . 
to a jury for determination. 

r The plaintiff likewise moved the court to strike that 

portion of.~he grounds of defense of Norman Gilbert denying agency 

on the ground that such denial is not under oath. It appearing to 

the court that plaintiff has not heretofore objected to lack of 

verification, the court_ is of the opi'nion that the objection is .. 

waiv~d under Rule 1:10 and said motion is overruled. 

Thereupon a jury of seven persons, free from exceptions, 

was impaneled, consisting of: Ralph L. Puckett, Dennis A. Poston, 
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Ernest Wayne Montgomery, Kenneth Ray Rowe, Gilbert G. Grubb, 

Jesse Overbay and Ernest G. Graybeal. 

Counsel for plaintiff, defendant Norman Gilbert and 

Fireman's Fund Insurance Company made opening statements. 

The plaintiff thereupon introduced her evidence. During 

such evidence it appeared that the defendant, Ronald Lee Bailey, 

was an infant, being born July 23, 1959, and that he was not 

represented by counsel nor a guardian ad litem. At the conclusion 

of her.evidence plaintiff advised the court that she was relying . 
' i 

only on conspiracy in her Glaim against the defendant Norman 
i 

Gilbert. 

At the conclusion of plaintiff's evidence the defendant 

Norman Gilbert moved the court to strike plaintifi's evidence for 

the reasons set forth in the transcript. which motion was over-

ruled. 

Thereupon the defendant Norman Gilbert advised the court 

that he had no evidence ·to introduce. 

The court adjourned for the day, after first cautioning 

the jury not to discuss the case with anyone nor among themselves, 

and not to visit the scene of the accident. 

The next day came the same parties and attorneys. Defen-

dant Norman Gilbert renew~d his motion to strike plaintiff's 

evidence which motion was overruled. 

Thereupon the court instructed the jury as to the law, 

and submitted to the jury three special verdicts. The attorneys 
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I 

argued :the case to the jury, which then retired to consider 

the special verdicts, later returning with the following three 

specia] verdicts: 
I 

1. Do you find from the evidence and the instructions 
of the court that Norman Gilbert is liable to the 
plaintiff for the injuries received in the accident? 

Yes x 

No 

2 ., In what amount do you fix compensatory damages to 
the plaintiff for injuries received in the accident? 

$ 30,000.00 

:3 .: If from the evidence and the instructions !of the 
court you decide to award plaintiff punitive 
damages against any defendant, write the amount 
of any such punitive damages opposite that defendant's 
name: 

Norman Gilbert 

Gorman Gilbert 

Tivis Gilbert 

Ronald Bailey 

Douglas Wright 

Enos Blankenship 

$2000.00 

$2000.00 

$15,000.00 

$2000.00 

$2000.00 

$2000.00 

/S/ Ralph L. Puckett 
Foreman 

Thereupon counsel for !Jarman Gilbert moved the 

Court ~o set aside the Verdict of the jury as to said defendant 

and requested leave to file his grounds i~ writing, which 

reques~ was granted. Thereafter said defendant filed his 

writte11 Motion to set aside the verdict, which Motion is 

' 

a part ~f the record in this case. Thereafter the Court 

directed counsel·for plaintiff to send written notices 

pu~suarit to Section 8-140.3 of the Code of Virginia to 
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defendants Gorman Gilbert, Tivis Gilbert, Ronald Bailey, 

Doug Wright and Enos Blankenship, returnable to this Court 

on August 10, 1977, at 9:00 a.m. to show cause~ if they 

could, why default judgments and a Final Order should not 
(;. 

~~ critered against them. 

Thereafter, on August 10, 1977, came the plaintiff, 

by her counsel; defendant Norman Gilbert, in person and by 

his counsel; defendants Gorman Gilbert,· Ronald Bailey and 

Enos Blankenship, all in person; Utica Mur.ual Insurance 

Company, Firemen's Funds Insurance Company and American 

Inter-Inshrance Exchange, all by their respective ~ounsel. 

Thereupon counsel for the respective parties presepted 

their views to the Court with regard to Norman Gilbert's 

Motion to set aside the· verdict and as to the ct.her legal 

issues in the case, and defendants Gorman Gilbert, Ronald 

Bailey and Enos Blankenship were given an opportunity 

to offer the Court any reason that a default judgment 

and Final Order should not be entered against them. 

It being the opinion of the Court that Section 

8-140.3 of the Code of Virginia has now been substantially 

complied with, and that defendant Norman Gilbert's Motion 

to set aside the verdict is not well taken and should be 

overruled, it is accordingly ORDERED that plaintiff do have 

and recover, judgment against the·· defendants, Norman Gilbert, 

Gorman Gilbert, Tivis Gilbert, Ronald Bailey, Doug Wright, 

and Enos Blankenship, jointly and severally, in the sum of 

THIRTY ' .. 'HOUSAND and N0/100 ($30,000.00) DOLLARS as and for 

compensatory damages, the sum of TWO THOUSAND and N0/100 
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($2,000.00) DOLLARS as and for punitive damages against 
I 

I 
Gormaln Cilbert, Doug ~·lright, Enos Blankenship and Ronald 

Baile~ severally; and the sum of FIFTEEN THOUSAND and N0/100 

($15,000.00) DOLLARS as and for punitive damages against - -
defenaant Tivis Gilber::i_ ZJyx-U--~~ /=r3d ~ 
a-~;-~~ ~p 

l
. Counsel for Norman Gilbert duly objected and 

excep. ed to the foregoing ruling of the Court. 

The Clerk shall certify copie~ of this Order to 

all !counsel 

Seen:~:_ 

i. 

of record. 

IN~URANCE COMPANY 

EXCHANGE 

ENTER, this 
·t--' • 

/ti' day of August, 1977. 

~e) '·,. 
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[Filed November 16, 1977] 

REQUEST FOR PRODUCTION OF DOCUMENTS 

TO: ROBERT J. INGRAM 
Gilmer, Sadler, Ingram, Sutherland 

and Hutton 
Attorneys at Law . . 
Midtown Office Building 
Pulas~i, Virginia 
Counsel for Travelers Indemnity Company 

You are hereby requested to produce and file with the 

Clerk of this Court, for inspection and copying by counsel for 

complainant and other interested parties, not later than twenty-

one ( 21) days from the date of service of this Request, the 

following documents: 

* * * 
IV. 

A complete and certified copy, reconstructed from 

company records, of the Travelers Indemnity Company policy number 

PQMV-1718373 issued· to Tivis H. Gilbert, effective dates from 

10/30j75 to 10/30/76; 

v. 

A copy of all certificates filed by or on behalf of 

Travelers Indemnity Company with the Virginia Division of Motor 

Vehicles with respect to said policy, whether filed before or 

after the collision in controversy in this case. 

VI. 

A complete copy of the underwriting file of Travelers 

Indemnity Company with respect to said policy to the extent that 

the contents of said file have not been completely disclosed in 

response to Requests I and II. 
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[Filed November 16, 1977) 

REQUESTS FOR AD_IYJISSIONS 

Utica Mutual Insurance Ccrnpany requests that Travelers 

Indemnity Company admit the truthfulness of the following state

ments of fact within twenty-one (2i) days from the date of ser-

vice. hereof: 

I. 

That the policy issued by Travelers Indemnity Company 

to Tivis H. Gilbert, being policy PQMV-1718373, had been certi-

fied ;_ to the Virginia Di vision of Motor Vehicles as proof of the 

financial re$ponsibility of Tivis H. Gilbert for the future 

pursuant to the Virginia Motor Vehicle Financial Responsibility 

Act prior to December 6, 1975, the date of the collision in 

controversy. 

II. 

That said certification had not been cancelled ·or 
< ....... . 

annulled on or before December 6, 1975; 

* * * 
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[Filed December .6, 1977] 

;.-ir,i;rR Qt:' F"'."";:;i::.· 1 ·•.·•',. py···,_) -rnrtT~,..··r~ ~O'(':"J"''"".• 
• • .. ,,,,# , .. ..,1_•••-f .. , -'••• --~....J ,,,);. ... -L - ;. .. !!'~,,-

':'he undersignec1, !'ir~mnn' s Fund !n:>ure.nce Cor.:?any, for 

i'\n3wer to the Conplaint filed against it and others, says: 

(1) Fircnan' 5 F'und aclra.its the allegations contnined in 

Paragra?~S 1, 2, 3, 4, 5, 6, 7, 8, 9 and 10 of the ConplaL~t 

filed against it. 

(2) Fireman's Fund joins in the r~asons for equitable 

relie~ described in Pareg~aph 11 of ~~e Cc~plaint filed against it. 

Fireman's Fund io also t'!lreatened with the bur<.len of defending the 
.;,_~J-

I!!'..!.ltiplicity Of suits to determine the existence -of.·· priority of 
uninrmred rnot.orist coverage for the four individuals who clair.i to 

be injured in the collision in the controversy. Fireman's Fund is 

also threatened with irreparable da..."'!lage and being threatened with 

e~osu:?:e u.11der ! ts· '!.minsured notcrist coverage for which it woulc! 

have no effective recourse if- it should later .be deterr::ined that 
~ ... 

the r.\otor vehicle at fault in the collision was not an uninsured 

no'.:or v~l)ic le. F"irarnan' s Fund has no ad.equate reracdy at law. 

(3) Fireman's Fu.~d joins in the prayer for the relief 

contained in the Complaint filed against it with the exception of 

5{~) (i) in Paragraph 11, wharein it states: 

· n'l'o deterr.tinc, declare and adjudicate that 
the prinai.-y ur:insured r.~otorist coverage available 
to rrntisfy clnh'.$ fron occupants of the Shirley 
Gr~y vehicle i!l under the Fireman's Fund polic:::r' 
insuring the vehicle being operated by Shirley 
G~ay, and to declare and dcterr:iine the a~ount of 
such coverag~.· 
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('1) i'ircr.ian's F~md ~·oulcl pril}' the Court to fi.::-st 

I 

detnr::-lne who ha~ the :.;rir.ary lminsurcd notorint coverage 

available to satir;fy clains of occupants of the Shi:=:-ley Gray 

V!?!!iclc .:u1c upon deter.1ining that fact, to declare and ck~tcr.:1ine 
I 

the aoount of such coverage. 

nespectfully, 

By Counsel 

-29-



[Filed December 16, 1977] 

ANSWE:~ 

COMES NOW, .Elizabeth ,Tennelle, Nelson Jen::elle 

and Shirley Gray and for answer to the Complaint for a 

Declaratory Judgment states as follows: 

1.. Paragraph I is admitted. 

2. Paragraph II is admitted. 

3. The allegations in Paragraph III are believed 

to be factu~l as to the -fact that Tivis Gilbert and Tivis H. 

Gilbert each had a policy with Tra.velers Insurance Company. 

4. These defendants are without knowledge as 

to the factual allegations in Paragraph IV. 

5. Paragraph v is admitted. 

6. Paragraph VI is admitted. 

7. Paragraph VII is admitted. 

8. Paragraph VIII is admitted but it is further 

alleged a judgment for $2,000 punitive damages aoainst ~orman 

~ilbert was received. 

9. Paragraph IX is admitted . 
• 

10. Paragraph X is admitted. 

11. The allegation that declaratory judgment is 

warranted "is admitted. 

WHEREFORE these defendants pray that the Co:Jrt 
-···· 

decide the questions submitted on the Complaint. 

---
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!Filed December 16, 1977] 

ANSWER OF INFANT ELIZABETH ANN 

GILBERT BY HER GUARDIAN AD LITEM AND 

GUARDIAN AD LITEM 
~-.. 

COMES NOW, Elizabeth Ann Gilbert, infant by ·her 

gu·.a~dian ad li tern and Thomas J. Harrigan, r.uardian .?\d Li tern 

and' for Answe~· to the suit for declaratory relief states as 

follows: 

1. The allegations presented and the request for 
'• . , . . . ~ 

declaratory relief present a controversy that should be 

decided by-the Court. 

WHEREFORE, this defendant by her guardian ad litem 

prays no decree be entered to ·her prejudice .. 

INF' ANT 

Guardian Ad 
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[Filed February 17, 1978] 

RESPONSE TO REQUEST FOR PRODUCTION OF DOCUMENTS 

IV. 

:The undersigned, Travelers ~ndemnity Company, in response 

to Request for Production of Documents, files herewith a complete 

and certified copy of the Travelers Indemnity Company's policy 

number PQMV-1718373 issued to Tivis H. Gilbert, effective dates 

from 10/30/75 to 10/30/76. 

v. 
The undersigned, Travelers Indemnity Company, in response 

to Request for Production of Documents, files herewith copies of 

all those certificates currently in its possession filed with 

the Virginia Division of Motor Vehicles with respect to policy 

number PQMV-1718373 issued to Tivis H. Gilbert. 

VI. 

The defendant does not at this time possess a complete copy 

of the underwriting file of Travelers Indemnity Company with 

respect to said policy; however, defendant objects to plaintiff's 

Request for Production of Documents #6 in that it requests infer-

I mation which is irrelevant and immaterial to the issues raised in 

the present litigation and is therefore burdensome and oppressive 

for the defendant to comply with same; and defendant further 

objects in that it requests documents which contain the work 

products of the defendant and is therefore not subject to plain~ 

tiff's Request for Production of Documents. 
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[Filed February ·r7, 1978] 

RESPONSE TO REQUESTS FOR ADMISSIONS 

I. 

The undersigned, Travelers Indemnity Company, in response 

j! to Reguiests for Admissions, admits that the policy issued by 

Ji Tra_veielrs Indemnity Company to Tivis H. Gilbert, being policy 
l . . •.• 

! number PQMV-1718373, had been certified to the Virginia Division 
I 

1

j of Motof Vehicles as proof of the financial responsibility of 

I Tivis ~- Gilbert for the future pursuant to the Virginia Motor 

Vehicl~ Financial Responsibility Act as shown by the Forms SR-22 

contai~ed in defendant's re~ponse to plaintiff's Request for 

Production of Documents #5. 

II. 

The undersigned, Travelers !ndemnity Company, in response 

to Reqqests for Admissions, states that based on that information 

which defendant is currently in possession of said certification 

had noti been cancelled or annulled on or before December 6, 1975. 

* * * 
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BASIC AUTOMOBILE LIABILITY AND PHYSICAL DAMAGE POLICY 

THE TRAVELERS INSURANCE COMPANIES 
Hartford, Connecticut 

. , ... 
... 

~:r .... : 

r 
~ f 
t 
t 
t: 
t .. 

I''; '"" •OHCY, '"' ommTIONS AND AU COV>OAG' ""' ! 
AND ENDORScM.fNTS ISSUED TO FORM A PART HEREOF, CON- t t STITUTE THE ENTIRE INSURANCE POLICY. : 

! ~· 
~:~~--- .:~~~~~.;_~~~~~~~~'!.r~~~~~~~~i!~~~~~~~flj~-;~~~~::~-~~~~~:~:;· 
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-, he Travelers Insurance ·Companies ' ··.· 
Hartford, Connecticut 

(Each a Stock Insurance Compony) 

In consiclcrcition of tlie payment of the premium, in reliance upon tht stattrntnts in the decl;irations rnaclc a part hC'rt:of and 
s11l~jc::ct to all the terms of this policy, the member of The Travelers lns1irance Companies dc~ignatcd in th<: declarations as the 
insurer (herein called the company) agrees with the named insured as follows: 

Section A- Basic Automobile Liability Insurance 
I. COVERAGE A~BODILY INJURY LIABILITY 

COVERAGE B-PROPERTY DAMAGE LIABILITY 

The company will pay on behalf of the insurtd all sums which the in.swed 
shall become legally obligated to pay as damages because of 

bodily injury or 
property damage 

to which this insurance applies, caused by an ouurreru:e and arising out of 
the ownership, maintenance or use, including loading and unloading, for 
the purposes stated as applicable thereto in the declarations, of an owntd 
automobile or of a. tcmporar.;'I substitutt automobilt, and the company shall· 
have the right and duty to de.fend any suit against the ir..r.otd seeking 
damages on account of such bodily injury or property damagt, even if any 
of the allegations of the suit are groundkss, false or fraudulent, and may 
make such investigation and settlement of any claim or suit as it deems 
expedient, but the company shall not be obligalc:d to pay any claim or 
judgment or to defend any suit after the applicable limit of the company's 
liability has been exhausted by payment of judgments or settlements. 

Exclusions 

This insuraqce does not apply: 
(a) to liability assumed by the in.sured under any contract or agreement; 
(b) to any obligation for which the insurtd or any carrier as his insurer 

may be held liable under any workmen's compensation, unemploy
ment compensation or disability benefits law, or under any similar 
law; 

{c) to bodily injury to any employee of the in.sured arising out of and in 
the course of his employment by the insurtd or to any obligation of 
the in.surtd to indemnify another because of damages arising out of 
such injury; but this exclusion docs not apply to any such injury 
arising out of and in the course of domestic employment by the 
in.surtd unless benefits therefor are in whole or in part either payable 
or required to be provided under any workmen's compensation law; 

{d) to properly damage to 
(1) property owned-or being transported by the insurtd, or 
(2) property rented to or in the care, custody or control of the 

insurtd, or as to which the insured is for any purpose exer
cising phy<ical control, other than property damagt to a resi
dence or private garage by a privaJt passengn aulomobilt 
covered by thi.! insurance; 

{e) to bodily injury or property damagt due to war, whether or not de
clared, civil war, insurrection, rebellion or revolution or to any act or 
condition incident to any of th..- foregoing, with respect to expenses 
for first aid under the Supplementary Payments provision; 

(f) to bodily injury or property damage arising out of the ownership, 
maintenance, operation, use, loading or unloading or any ownrd 
aulomobilt or temporary substitutt automobilt while such n~lomobilt is 
being used as a public or livery conveyance, unless such use is 
specifically declared and described in the declarations; 

(g) to bodily injury or property damage arising out of the discharge, dis
persal, release or escape of smoke, •·apors, soot, fumes, acids, alkalis 
toxic chemicals, liquids or gases, waste materials or other irritants, 
r.:ontaminants or pollutants into or upon land, the atmosphere or 
any watercourse or body of water; but this exclusion docs not apply 
i! such discharge, dispersal, release or escape is sudden a·nd acci
dental. 

II. SUPPLEMENTARY PAYMENTS 

The company will pay, in addition to the applicable limit of liability: 
(a) all expenses incurred by the company, all costs taxed azainst the 

insurtd in any suit defended by the company and all interest on the 
entire amount of anr judgment therein which accrues artcr entry of 
the judgment and Ix-fore the company has paid or tendered or de
posited in court that part of the judgment which docs not exceed the 
limit of the company's liability thereon; · 

(b) premiums on appeal bonds required in any such suit, premiums on 
bonds to release attachmrnts in any such suit for an amount not in 
excc'IS of the applicable limit of liability of this policy, and the cost 
of bail bonds required of \he inrJrtd because of accident or traffic 

Jaw violation arising out of the use of any vehicle to which this policy 
applies, not to exceed S250 per bail bond, but the company shall 
have no obligation to apply for or to furnish any such bonds; 

(c) expenses incurred by the iruured for first aid to others at the time of 
an accident, for bodily i,Yury to which this policy applies; 

(d) n:ai<onable expenses incurred br the in.suTrd at the companr's re
quest in assisting the company in the investigation or defense of 
any claim or suit, including actual Joss of earnings not to exceed 
$25 per day. 

III. PERSONS INSURED 
Each of the following is an insured under this insurance to the extent set 
forth below: 
{a) the nomtd in.sured; 
{b) any partnc;r or executive officer thereof, but with respect to a lem• 

porary substitutr automobilt only while such automobi/1 is being used in 
the business of the namtd insured; 

(c) any 'other person while using an owned automobile or a ttmpormy 
substitutt automobile with the permission of the namtd insured, provided 
his actual operation or (if he is not operating) hi.• other actual use 
thereof is within the scope of such permission, but with respect to 
bodily i,Yury or proptrty damage arising out of the loading or unloading 
thereof, such other person shall be an insured only if he is: 
(1) a lessee or borrower of the automobile, or 
(2) an employee of the namtd insured or of such lessee or borrower; 

(d) any other person or organization but only with respect to his or its 
liability because of acts or omissions of an insurtd under (a), {b) or 
(c) above. 

None of the following is an insured: 
(i) any person while engaged in the business of his employer with 

respect to bodily injury to any fellow employee of such person injured 
in the course of his employment; 

(ii) except as stated under (b) above, the owner of a temparmy sub
stitute automobile, or any agent or employee of such owner; 

(iii) any person or organization, other than the namtd insured, with 
respect to: 
(t) a motor vehicle while used with any trailer owned or hired by 

such person or org-anization and not covered by like insurance 
in the company (except a trailer designed for use with a four 
wheel privatt pasJCnger automobile and not being used for 
business purposes with another type motor vehicle), or 

(2) a trailer while used with any motor vehicle owned or hired b)· 
such person or organization and not covered by like insurance 
in the company; 

(iv) any person while employed in or otherwise engaged in duties in 
connection with an automobile business, other than an automobile 
business ope~ated by the namtd insured. 

IV. LIMITS OF LIABILITY ·----Regardless of the number of (1) insurtds under this policy, (2) persons 
or organizations who sustain bodily injury or property damage, (3) clai~ 
made or suits brought on account of bodily injury or property damagt or 
(4) aulomobi/tI to which. this policy applies, the .c;:ompany's liability is 
limited as follows: 

Coverage A-The limit of bodily injury liability stated in the declarations 
as applicable: to "each person" is the: limit of the: company's liability for 
all damages, including damages for care and loss of services, brcause of 
bodily injuT)' sustained by one person as the result of any one occurrmct; 
but subject to the above provision respecting "each person", the total lia
bility of the company for all damages, including damages for care and loss 
of services, because of bodily ir;jur;• sustained by two or more persons as 
the result of ;my one: occu1Ttnct shall not exceed the limit of bodily injury 
liability stated in the declarations as applicable to "each occurrtnct". 

Coverage D-The total liability of the company for all damages because 
of all proptrty damage sustained by one or more persons or organi7ations 
as the result of any one occu11mct shall not exceed the limit of properly 
damagt liability stated in the declarations as applicable to "each occur
renct". 

Pog• 2 
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Hartford, Connecticut 
., .w 

Item 1. Named Insured ~I TIVIS H GILBERT 
HAYS I, VA. 24256 

Address (Xo .• stittt. town. count)'. stat~) 
The automobile will be p~incipally 
i;araged in the aLo,·e town, county and 
'late, unless otherwise stated herein: 
Occupation or the named insured is ! 
Item 2. Polic~· Period: From tol O-=J0476=----------·-•' 
-,,e-m~3-.-D-e~-r~ip-ti-on~o-f~~~,-l_..-=--.,-<--"'--''-"-6~9~C~H-E-V,.._-S~#~1-.r4399 001723 

the automobile: {12 

Item 4. Coverages 

H. Windstorm, Hail, Eorthquoke 
or Explosion 

Limits of Liability 
If the premium is 
payable in instal
ments (not appli
cable in Texas): 
•s _____ _ 
instalment pay
ment premium 
charge included. 

Premium Payable: 
$ _____ _ 

on _____ _ 

$ _____ _ 

on _____ _ 11110 41~8 A913 9270 ~r,l:jol.-r~ern• ?rsement~ firming 
.t'. f:*Ul ~Oi;1 p..l 111 eflechve dote: s 2~2. 

Toto( Premium 

and _____ _ 

!The absence of an entry in any 
premium space. The letters "ACV" · 
designated by "II" or "12" do not app 
entered in the Limits or Liability space fo 
in Item 3. 

s all mean that insurance is not afforded ,~;th respect to the coverage opposite such 
its of Liability space shall mean "Actual Cash Value." Any entries in the declarations 

automobile or trailer not similarly designated in Item 3. If "II" or "#2'', but not both, is 
coverage, such coverage does not apply to the automobile or trailer not.similarly designated 

Item 5. The purposes for which the automobile is to be used are 

("Pleasure and Busine-ss."' unless othPrwi!IC stated above; ""C- mean11 .. Commercial. .. ) 

llem 6. The automobile is unencumbered unless otherwise stated herein: 

Encumbrance S Any loss under Coverages D, E, F, G and H is 

payable as interest may appear to the named insured and (Kame and Address) 

Item 7. Designation or insured for purposes of division 2 of C°'·er.age C, if 

required by Insuring Agreem!'nt I II: 

M11250 TIVIS H GILBERT. 
223-72-5362 

A082100 S044100 M (U/M) 

HAYSI INSURANCE AGENCY OCTo 
'---'-'-'--'--~~-'---'--'--~----:...:.-·~....c_._;__ ____ _ 

Item 8. Except with respect to bailment lease, conditional sale, purchase agrt"cment, mortgage or _other encumbrance, the named in

sured is the sole owner of the automobile, unless othe~wise stated herein: 

Item 9. During the past three years no insurer has c:inceled insurance, issued to the named insured, similar to that afforded ht·reunder, 

unl!'ss otherwise st:ited herein: 
••12:01 A.1'1., standard time at the adc.he:;s of the n:imtd insu1t"d as stated hr.1ein. 

"THIS IS TO CERTIFY THAT THIS POLICY IS A FULL, TRUE AND COMPLETE COPY OF THE 
ORIGINAL POLICY AS ISSUED BY THIS COMPANY. NO INSURANCE ~S AFFORDED HEREUNDER". 

C -7531 HY 
-]G- AUTHORIZED REPRESENTATIVE 

-:·-·- ·-··. . .. -....:..-.-·-----·· .·.-. 



. 
Effective rrO"m 3-8-76 .. (Al 12:QI A.M. Sl~afod 1imt) 

Issued to : TIVIS H Gii BERT ., 

_1 t i.s :-igrced thz:t as of the effective d;t te hereof the policy is amended with respect to such of the following particulars as are 
'"'l1c:1tcd by 5f.ecific entry in connection therewith: 
1. :t\:1me of ir:<,ured to re;trl__ __________ ·-·-------

1\c'.jr<:3~ of 11amcd insured to rc:id ________ ·------------------·---- -----------·------------·· .. ------
The owned automobile will be principally gar:1~ed in the above town, c<;i111ty and state, unless otherwise st.1tcd herein: 

----------~·-------------------
Oc:cup:ition of the named insured to read__ _ __ ----·---·---------- ________ _ 

2. To afford insurance with respect to the automol:J:ie or trailer described bt.:low, subject to all the terms of the policy except as 
specifically amended in this endorsement: 

Ytar of 
.Model 

19-

Purch...ed 

Tnde Jl:ame 

lllonlh-Year I New (N) or u...i (U). 

Description of the owned automobile or trailer: 

Model; Body. Type I<kntificntion Num~r: 
Motor ?\umber; Serial NuniLer 

F.O.B. Lis! Price or Delivered Pric<o al Factory 

s 
Any loss under any property coverages afforded by the policy is payable, as interest may appear, to the named insured and 

(Name and Addresa) 

3. To discontinue insurance with respect to the automobile or trailer described below: 

~--Y-•ar_m_~_lod_e1_1_9--~-----------T-ra_d_•_N_a_me ________ ~·1----J-de_n_li_n_ca_t_~_n_N_'u_m_b_•r_;_~_lo_to_r_N_'u_m_ber_;_Se_r_ia_IN_um_bc:_r __ ~ 

Note: If automobile or trailer is added, Item 2 is to be completed; if automobile or trailer is eliminated, Item 3 is to be 
completed; if automobile or trailer is substituted for an automobile or trailer described in the policy, Items 2 and 3 are to 
be completed. 

4. The premium fot Coverages and the total premium are as stated in the schedule. 
5. The limits of liability for Coverages are amended in <tmounts only to read as stated in the schedule. 
6. 'fo include Coverage Limits of liability to read as stated in the schedule. 

If Coverage D or Eis indicated above as included, the insured for the purpose of such coverage is as follows:. 
Coverage D Coverage ....._ ____________________ _ 

7. To eliminate Coverage _ 8. Rating classification to rea.~----------
9. The instalment premiums are amended to read: S on ; $ on and 
lQ ADD SR-22 ~- BROAD FORM 4046A 

Any additional or return premium because of any amendment effected hereby is stated in the schedule below. 

SCHEDULE 
Sym-

Limits of. Liability I Additional Return 
bol Cover a gee Premiums Pre:miums --

each person $ 25 ,000' 
A. Bodily Injury Liability each occurrence s 50 ,000$ s 
B. Property Damage Liability each occurrence $ 5 ,OOOs s 
c. l\ledical Payments each person s 2,000. s s 
D. I Total Disability weekly indemnity s s s 
E. Death Indemnity principal sum $ ·-- $ s --· ,000 each person s 
F. Family Protection 

each accident $ ,ODOs $ 

(1) Comprehensive--excluding collision Act!!al Cash Value }s s 
G. 

(2) Personal Effect• $ 100 

H. Collision Actual Cash Value Less S Deductible$ s 
I. Towing and Labor Costs per dis;;blement s s $ 

s s 
Date of Issue 12-21-Z6PA Total Premium· S Is 

407 2t Amending Policy No.E:Ql:JV-1718373. This endorsement is executed on the reverse side hereof. 

- I OFFICE AND N'-ME Of AGENT 

6 RICH 179 HAYSI INS, AGCYc 000005 
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ASSISTANCE ANP COOPERATION OF THE.Jli.SJJR.E] 
(6.!J_J_Q__/l:'IOBIL_E LIABILITY INSURANCE) 

tYJ R.GlHl.tJ 

Thl' failure Cir refusnl of the insured to cooperate" ith or assist the compan~· which prPjudices tht> company's defense of 11n 
net ion for da:na!:es w·isinb out of the operation or use of an aut.vmobile slrnll co'lst.itute non-C(,;npl iance with the requiremt:nls 
of the pol icy that the insured shnll cooperate with and 11ss ist 'the corrpany. . · 

THE TRAVELERS INDE!'.INITY COMPANY TllE CHARTER OAK FIRE INSURANCE CO:\IPANY 

~~ 
-/'",,.-;~.n-v. Secretary 

~~ --/"'//r-7~;,;>, Sccrclar>' 

1-419!) B-66 PRINTED IN u_:s.A. N.S. (A877) 9270 

-38-



AUTOMOBILE ASSIGNED RISK - VIRGINIA 

In the event of carn::ellatiun of this policy hy either the insured or the company, the earned pn·rnium calculnlr·d in 11ccorclw1ce 
with the cnncellntion concli tion of the policy, sh nil be subject to u minimum of $10.00 as providr.cl in Sectior. 18 of the \'irgiuifl 

Automobile Insurance Plnr.. 

TBE TRAVELERS l!\DE~l~ITY CO~lPA.lllY THE CHARTEH OAK FIRE J~SUl{A~CE CO\IPAl'\Y 

~~ 
I 

C-11888 REV. 2•71 f'RIHTED IN U.S.A. 11110 

-39-



PROTECTION AGAINST UNINSURED MOTORISTS INSURANCE 
(Avtomobile Bodily 1 ... iu•y Liability ond Prope•I)' Domo9e Liability) 

(Virginia) 

l-:ffl·ct1ve from---------------------- A111(011ding Policy numbered __ _ 

At 12:01 A.l\I. Standard Time 

lssuP.d lo~------------------------------------------

The ndditionul premium for this endorsement is$ ________ _ 

<The information provided for above is required to be slated only when this endorsement is issued for attachment to the policy 
subsequent to its effective date.) 

I! is agreed that the following provisions of this endorsement replace the provisions of the policy pertaining to Family Pro• 
tection Coverage or Protection Against Uninsured Motorists Coverage. 

n consideration of the payment of the premium for this endorsement, the company agrees with the named insured, subject to 
the limits ofliability, exclusions, conditions and other tenns of this endorsement nnd lo the applicable terms of I.he policy: 

Limits of Liability: 
Bodily Injury 
Properly Damage 

SCHEDULE 

$20,000 each person; $40,000 ench accident 
$5,000 each accident 

INSURING AGREEMENTS 
I. Damages for .Bodily Injury ond Property Damage Caused by Uninsured Automobiles 

To pay, in accordance with Section 38.1-381 of the Code of Virginia and all Acts amendat.or.v thereof or supplementary 
thereto, all sums wh.ich the Insured or his legal representative shnll be legally entitled lo recover as damages from the 
owner or operator of an uninsured automobile because of: 

{al bodily injury, sickness or disease, including death resulting therefrom, hereinafter called "bodily injury", suslnined 
by the Insured; 

(bl injury to or destruction of (}) an insured automobile owned by the named Insured or his spouse. if a resident of the 
same household and the contents of such automobile, and {2l any other property (except an automobile) owned by an 
Insured and locuted in Virginia, hereinafter called "property damage"; 

caused by accident and arising out of the ownership, maintenance or use of such uninsured automobile. 

II. Definitions 

(a) Insured. The unqualified word "Insured" means: 

(I> the named Insured and, while residents of the snme household, his spouse and the relntives of either; 

(2l any other person while occupying an insured automobile; Rnd 

(31 nny person, with respect to damages he is entitled to recover for care or Joss of services because of bodily injury_ 
to which this endorsement applies. 

The insurance npplies separately with respect lo each Insured hereunder, but neither this provision nor application of 
the insurance to more than one Insured shall operate to increase the limits of the Company's liability. 

(bl Insured Automobile. n1e term "insured nutomobile" means an automobile registered in Virginia with respect to which 
the bodily injury and property damage liability coverages of the policy apply. 

(cl Uninsured Automobile. The tem1 "uninsured automobile" means: 

( ll nn automobile with respect to the ownership. maintennnce or use of which there is, in the nmounts specified in the 
\'irginin !llotor Vehicle Snfel~· Responsibility Act, neither {il cash or securities on file with the \'irginia Commis
sioner of ~!otor Vehicles nor {ii) a bodily injury nnd property damage liability bond or insurnnce policy, applicnble 
at the time of the accident with respect to any person or organization legally responsible for the use of such 
automobile, or with respect to which there is sue~ a bond or insurance policy npplicable at the time of the accident 
but the company wrilini: the snme is or becomes in sol vent or denies CO\;erage thereunder; or 

<2J a hit-nnd-run nutomohile ns definrd; 

but the term "uninsurl'cl nutomobile" shall not include: 

{il nn automobile which is owned or op<:tnted by a self-insurer within the menning of the Virginia 1\l<Jtor \'chicle 
S:1fcty Responsibility :\ct or any mo1or carrier lnw or similar law; 

{ii) an nutomobilc which is O\\TICcl hy the United States of America, the State of \'irginin, 11 politicu) subdivision there
of, or an ngcncy of any of the forrgoing; 

For 
Co~pony 

UH 
Only 

DAT( or 
(XPIRATIDH 

Mon or 
AOJUSIMENT 

(Continued on Page 21 17802 

LOCATION or RISK 
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P1t!!e 2 
(iii) n veh'iclc OJ 1 en-1t~d 0n ruils or whili:- h.:r..·:1tpd for. u~~ RS R rt:>sidf'nct- 0r p~;.:mi~t'"S. and not <ts n v··l 1ic1e: or 

<iv) P. vehicle or nt.her equipment d .. sii.:m·d frir 11se 1•rinci;inlly off pub.lie ro<ids, e~cepl while ur:tua:ly up(ln pu\1iic 
roads 

(d) Hit-and-Run Automobile. The Lenn "hi~-n..-:d-run autornnbile" means nn rn.lomobile whid1 causes nn 11ccidcnl resullini; 
in b<.1dily injul)' tC> un Insured or propE-r~· c.:::nng·~. µrovicled: (il tht!re cu;;not be l1scert.·,,ined the iclt·nlity of either tl1e 
operator or the owner of such "hit-and-nin <.mlo;.l(•bilc"; ~Id (ii) the Insurecl or someone on his behalf shall have 
reported the accident within 5 days or as soon as practicuble .to the Commissioner of ~lotor Vehicles. 

(el Occupying. The word "occupying" means in or uµon or entering into or alighting from. 

Ill. Policy Period, Territory 

This endorsement applies only to accidents which occ~r on and after the effective df!le hereof, during lhe policy period 
and within the United States of America, its l<-rritories or possessions, or Canada. · 

EXCLUSIONS 
This endorsement do·es not apply: 

(al to bodily injury ~ an Insured while occupying an automobile (other than Rn insured automobile) owned b.v the named 
Insured or his spouse, if a resident of the same household, or through being struck by such an automobile; 

(bl to bodily injury to an Insured, care or loss of services recoverable by nn Insured or injury to or destruction of property 
of an Insured, with respect to which such Insured or his legal representative shall, without written conf'ent of the Corr,4 
PMY, make any settlement with any person or organization who may be legally liable therefor; 

(c) to lhe first hvo hundred dollars of lhe total amount of all property· damage as the resull of any one occident; 

Id) so as to inure directly or indirectly to the benefit of any insurer of property. 

CONDITIONS 
1. Policy Provisions. None of the Insuring Agree:nents, Exclusions, Conditions or Other Provisions of the policy shall appl.'· 

to the insurance afforded by this endorsement except the Conditions "Notice" or "Notice of Accident," "Subrogation," 
"Changes," "Assignment," "Can cell a ti on" and" 'Deel arntions." 

2. Premium. If during the policy period the number of automobiles O\vned by the named Insured or spouse and registered in 
Virginia or the number of Virginia dealer's license plates issued to the named Insured changes, the named Insured shall 
notify the Company during the policy period of any change and the premium shall be adjusted in accordance with the 
manuals in use l;>y the Company. If the earned premium thus computed exceeds the advance premium paid, the named Insured 
shall pay the ex;cess to the Company; if less, the Company shall return to the named Insured the unearned portion paid by 
such Insured. 

·3. Proof of Cloim. As soon as practicable, the Insured or other person making claim shall give to the Company written proof of 
claim, under oath if required, including full particulars of the rinture nnd extent of the injuries, treatment, and other details 
entering into the determination of the amount payable hereunder. Proof of claim shall be made upon forms furnished by the 
Complllly unless the Company shall have failed to furnish such forms within 15 days after receiving notice of claim. 

The injured person shall submit to physical examinations by physicians selected by the Company when an~ as the Com~ 
pany may reason ably require and he, or ·in the event of his incapacity his lega I representative, or in the event of his death 
his legal representative or the person or persons entitled to sue therefor, shali ·upon each request from the Company exe
cute authorization to enable the Company to obtain medical reports and copies of records. 

The Insured or other person making claim for damage to property shall file proof of loss with the Company within sixty 
days after the occurrence of loss, unless such lime is extended in writing by the Company, in the form of a sworn state
ment setting forth the interest of the Insured a'1d of nil others in the property affected, any 'ncumbrances thereon, the 
actual cu sh value thereof at time of loss, the amount, place, time and cause of such loss, ;,nd the description and amounts 
of nll other insurance covering such properly. Upon the Company's request, the Insured sha11 exhibit the drum1ged property 
to the Company. 

With respect to C:laims alleged to have arisen out of the ownership, maintennnce or use of a hilrand-run automobile if the 
insured has not obtained a judgment against John Doe, the liability of the uninsured rnolori-;t may be established, as be
t.ween the insured and the company, by filing with the company within n rens(lnable time aft.,,r ~he accident a statement 
unrler oath that the insured or his legnl representative has a cause or causes of action arising oul of s'uch nccident for 
damages against n person or persons whose identity is unasccrtainable, setting forth the facts in support thereof, nnd 
shnll present clear and convincing evidence that there was n hit-anrl-run nutomobile involved in the accident. 

4. Notice of Legal Action. If, before the Company makes payment of loss hereunder, the lnsur"d or his legal representative 
shall institute any legal action for bodily injury or properly damnge against any person or organization legally res;ionsibh· 
for the use of an automobile involved in the accident, n copy of the summons und complaint or other process served in 
connection with such legal action shall be forwarded immerliately to the Company by the Insured or his legal n'presenta
tive. 

5. Limits of Liability. (al The limit of bodily injury linbility stated in the scherlule as ar>plic11ble to "cnch person" is the 
limilofthe Com11any's liability for all dam11g<•s, inclu<ling <lamagcs for care or loss of sen· ices, becaus•- of bodily injury 
su~taincd by onC' person ns the result of any o:-ie accident and, subject lo lh" above provision respecting <'ach person. thr 
limit C>f such linbility staled in the sch .. rlule 11~ applicnble to "ench accident" is the total limit of the Company's Ji:•bility 
f.>r all cl.1:nngcs, including'dar.inges for care o: loss of services, because of bodily injury sustained by iwo or more: ·;.ons 
11<. th.• r,·<.ult c.f knv onP ac-ciclent. 

' . 



Poge 3 

(hl Thi;> 11:nit of pr•>p'!rty rl•nnagp li11bility stat--d in the schf'rlule as .upplic;ible to ··c·Hch acrident" is tl1r 1olal limit of th~ 
c,·:i1;):n1_v·~ li:1l::Lty fqr all Ca:r;<tf!~~ arising f'L:t (;f il~JU!).' lo or d~·:-.:.truc~1rrn nf Hll pr·.q1prty (1f 11nt· (1:" 1;-1ure ;:l~Ult•ds :!~ n 

rt•.:.ult·0f :rn." l>!'" ltl'CidPnt. 

(c) If claim i~ made hL·rt,unrler and claim i~ Rlso madP :q;ainst any pPr~on wl10 is all Jns1.r<·d ui'1d1·; the Bodily Injury L1n
bility or Pn>prrty D;in,.,ge Liability coverages of the policy twcause ofbocliiy illjury or pn.•pert.v damage suslnined in an 
;,ccirlent by 11 pvr~on ""ho is Rn lr.·~ured h1ereu:h"i?.'r, any P"Y"'"nt m:icle hi,r<·nndc·r lei or for an.v such pPrson shall ht< r1pplied 
in rrduction of any am.:rnnt which he muy be e:1ti·tlt:d lo ruccwer from any·p(,r,;on who .is ail JnsurE'd undc•r t.he Bodily Injury 
Li al>il it_v or PrP;.>erty I >amHge Liability coverages. 

!dl Any nn10unl pRyable hert>under because of bodily injury or property dmm•l!e sustained in nn accident. by a person who is 
an insured under I.his coverage shall be reduced by all sums p~id on account of such injury or damage by or on behnl f of 
the owner or operator of the uninsured nulomobile. 

(el Any amount recoverable as damages· because of bodily injury or property rlamage sustained in an accident by a person 
who is un in~urf'd under this coverage !2'hall be reduced by all sums pH id on account of such injury or drunage hy or on be
half of any person or persons joinlly or severdly liHble together wilh I.he owner or opernlor of I.he uninsured automoLile 
for such injury or damage including till sums paid under the Bodily Injury Linbility or Property DamRge Liability cover
ages of the policy. 

6. Other Insurance. Wilh respect to bodily injury to an insured while occupying.an automobife not owned by the named In
sured, the insurnnc'e hereunder shail apply only as excess insurance over any olher similar insurance 11vail11ble lo such 
insured and ttpplicable to such automobile as primary insurance. 

Except as provided in the foregoing pa~graph, ifthe insured has other similar bodily injury ins~rnnce available t0 him 
and applicable to th~ accident., the Company shall not be liable for a greater proportion of any loss to which this coverage 
applies than the limit of liability hereunder bears to the sum oft.he applicable.limits of liability of I.his insurnnce nnd 

·such other insurance. 

With respect to property damage, the insuTance hereunder shall apply only as excess insurance over any_ other valid and 
collectible insurance of any kind applicable to such property damage. 

7. Payment of Loss by the Company." Any amount. due hereunder is payable lo the Insured or his legal representative. 

THE TRAVELERS INDEMNITY CO:VIPANY 

Pre.~irlerit 

PL-1017 NEW 1-73 PRINTED IN U.S.A. 1073 NS. (A599B) 17802 
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OUT-OF-STATE INSURANCE ENDORSEMENT 

AUTOMOBILE 

.. 

ff, Ull<ll'r the pn.l\ision." of the mo.tor v!'f1iclt· financial rt•sponsibilily l;1· or llH'· H«>t<·•r \"f'hiclP Cu111p11J~nr_I" 
insui-ancc Jaw or ;'1:iy !->i111i1ar liiW of iUl)' ~t;1tt..· or province:, a nun-rc~i(h:nt i~ n·quirt'<l l{' m:1intain irl~urnncc· 
with n'sµ»ct to lhP oprrnlion or use of a motor ,·chicle in such stnt<' or provin.cc and >uch in,.;ur;incc: n·· 
<1uirl'ments urc ~n·atcr.thnn the insuranc<' pru\"idt>d .by the policy, the limits of the curr.pany'~ liability 11nd 
the kinds, of cover.igc affonled b~· the policy shall be us sl'l forth in such lnw, in lit:u of the insurnnce 
otherwis~ provirlt·rl by the policy, but only. to th<' extent rc>quircd by such law and only with rP>'pPcl lo the 
operntioni or USP of n motor vehicle in such stale or province; proviclerl I hat thc- insurance unrl.cr this pro
vision sh'all ht> n•rlueccl to the extc-nt that there is other valid nncl collh'liblc insurance under this nr an,\· 
other motbr ,·chicle insurance poli"cy: In no event shall an~·· pPrson be entitled to receive cluplicale pay
ments for~ the same elcn1ents of loss. 

THE TRAVELER$ INDE~i.\l!TY CO:'llPANY 

-~~ 
y.-?'77~ ·Secretary 

-43-
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.. .. 
NUCLEAR ENERGY LLIBILITY EXCLUSION ENDORSEMENT 

(Broad Form) 

It is agreed that the policy does not apply: 

I. Under any Liability Coverage, to injury, sickness, disease, death or destruction 

. ' 

(a) with respect to which an insured under the policy is also an insured under a nuclear c11ergy liability 
policy issued by Nuclear Ene.rgy Liability Insurance Association, Mutual Atomic Energy Lia
bility Undenvriters or Nudear l.nsurance Association of Canada, or would be an insured under 
any such policy but for its termination upon exhaustion of its limit of liability; or 

(b) resulting from the hazardous properties of nuclear ~aterial and \vith respect to which (1) any 
person or organization is required to main ta in financial protection pursuant to the Atomic 
Energy Act of 1954, or any law amendatory thereof, or (2) the insured is, or had this policy not 
been issued would be, entitled to indemnity from the United States of America, or any agency 
thereof, under any agreement entered into by the United States of America, or any agency 
thereof, with any person or organization. 

II. Under any Medical Payments Coverage, or under any Supplementary Payments provision rcbting to 
immediate medical or surgical relief, to expenses incurred with respect to bodily injury, sickness, 
disease or death resulting from the hazardous properties of nuclear material and arising out of the 
opero.tion of a nuclear facility by any person or organization. 

Ill. Under any Liability Coverage, to injury, sickness, disease, death or destruction resulting from the. 
hazardous properties of nuclear material, if 

(a) the nuclear material {l) is at any nuclear facility owned by, or operated by or on behalf of, an 
insured or (2) has been discharged or dispersed therefrom; 

(b) the nuclear material is contained in spent fuel or waste at any time possessed, handled, used, 
processed, stored, transported or disposed of by or on behalf of an insured; or 

(c) the injury, sickness, disease, death or destruction arises out of the furnishing by an insured of 
services, materials, parts or equipment in connection with the planning, construction, main
tenance, operation or use of any nuclear facility, but if such facility is located within the United 
States of America, its territories or possessions or Canada, this exclusion (c) applies only to injury 
to or destruction of property at such nuclear facility. 

IV. As used in this endorsement: 

"hazardous properties" include radioactive, toxic or explosive properties; 

"nuclear material" means source material, special nuclear material or byproduct material; 

"source material," "special nuclear material," and "byproduct material" have the meanings given 
them in the Atomic Energy Act of 1954 or in any law amendatory thereof; 

"spent fuel'' means any fuel element or fuel component, solid or liquid, which has been used or exposed 
to radiation in a nuclear reactor; 

"waste" means any waste material (1) contammg byproduct material and (2) resulting from the 
operation by any person or organization of any nuclear facility included within the definition of nuclear 
facility under paragraph (a) or (b) thereof; 

"nuclear facility" means 

(a) any nuclear reactor, 

416 8 A (Continued on reverse side) 
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(b) 

(c) 

(d) 

i 
any equipment or device designed or used for (1) ic.eparating the isotopes of uranium or plutonium, 
(2) proressi11g or utilizing spent futl, or (3) l1andling, proce:,.-;i11g or pad:;iginL waste, 

;iny <:quipment or device \1;,cd fc:ir th~ proce;,sing, f;iLricating o~ alloying of ~-pccial nud<·ar m;-.tcrial 
if ;it ;lny time the total amount of such .rnat<:rial in the Cl!!->l(ldy of the- insurl'<l at the premises 
wl1cre such equipment or device is located consists of or contains more than 25 crams of plu
toniur'.n or ur;l!lium 233 or any combination thereof, or more than 250 gr;1ms of ur;!11i11rn 235, 

any structure, basin, excavation, premises or place prepared or tl5ecl for the storage or disposal 

of waste, 

and includes the site on which any of the foregoing is located, all operations conducted on such site 
and all prctn:ses used for such operations; 

"nuclear r~actortt means any apparatus designed or usect'to sustain nuclear fission in a self-supporting 
chain re;idion or to contain a critical mass of fissionable material; 

\Vith respe¢t to injury to or destruction of property, the word "injury" or "destruction" includes all 
forms of radioactive contamination of property. 

This endorscrnenit is executed by The Travelers I~surance Company as respects in5urance afforded by that 
company only; i:t is executed by The Travelers Indemnity Company as respects insurance afforded by 

that company only. 

THE TRAVELERS:rNSURANCE COMPANY 

4168A 
C-8695 9-59 '"'""" • ..- U.S.A. N_s. 

, . 
'\ .. ' 

··-·· 1·-·· 
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Coverages A and B-For the purposc: of determining the limit of the com· 
pany's liability, all bodily injury and property damage arising out of con tin· 
uous ur repeated exposure to substantially the same ge:-1~ral conditions 
shall he consid~rtd as arising out of on~ ".-currrnct. .. 
Y. l'OUCY TUUUTORY 

'fh\\ i~;~:;;-ance ~:)plit:s un1y robe .• ;',·£> i•1j:;.1)· or /·u/ tt{> dr,;1· . .;}t "·hic.:h l1ccurs 
'' it!:in t!ic polic_.•i ltuitorJ·. 

VI. DEFI;o.;ITJONS 

\\"J,en med in this policy {including endorsements forming z part hereof): 

"automobile" means a land motor vehicle, trailer or semitrailer de
signed for travel on public roads (including any machinery or apparatus 
artached thereto), but does not include mobile equipment; 

"bodily injury" means bodily injury, sickness or disea.Y- sustained by 
any person which occurs during the policy period, includir;g death at any 
time resulting therefrom; 

"insured" means any person or organization qualifying as an insured 
in the "Persons Insured" provision of the applicable insurance covet· 
age. The insurance afforded applies separately to each ir.surtd against 
whom claim is made or suit is brought, except with respect to the limits 
of the company's liability; 

"mobile equipment" means a land vc:hicle (including any machinery or 
apparatus attached thento), whether or not self-propelled, (1) not subject 
to motor vehicle registration, or (2) maintained for use e!<clusively on 
premi!'es owned by or rented to the named ir..su.,d, including the ways im
mediarely adjoining, or (3) designed for use principally off public roads, or 
(4) de.•igned or maintained for the sole purpose of affording mobility to 
equipment of the following types forming an integral part of or perma
nently attached to such vehicle: power cranes, shovels, loaders, diggers and 
drills; concrete mixers {other than the mix-in transit type); graders, scrap· 
ers, rollers and other road construction or repair equipment; air-com
pre!C•ors, pumps and generators, including spraying, welding and building 
cleaning equipment; and geophysical exploration and well servicing 
equipment; 

"nam<"d insured" means the person or organization named in Item 1. of 
the declarations of this policy; 

"occurrence" means an accident, including continuous or repeated 
expornre to conditions, which results in bodily injury or property damage 
neither expected nor intended from the standpoint of their.sured; 

"policy territory" means: 
(t) the United States of America, its terrirories or possessions, or Canada, 

or 

{2) international waters or air space, provided the hodif.7 injury or prop
erty damage does not occur in the course of travel or transportation 
to or from any other country, state or nation; 

"property damage" means (1) physical injury to or destruction of tan· 
gible property which occurs during the policy period, including the loss of 
use thereof at any time resulting therefrom, or (2) loss of use of tangible 
property wruch has not been physically injured or destroyed provided 
such loss of use is caused by an occuTTtru:e during the policy period; 

VII. ADDITIONAL DEFINITIONS 
{Automobile Liability Insurance) 

\.Vhen used in reference to this insu'rance (including endorsements 
forming a part of the policy): 

"automobile business" means the business or occupation of selling, 
repairing, servicing, storing or parking automobilu; 

-'ov;nr-d aulc•mobiles', rn":"ans either 

(a) an cu.'c·::c.'-:"lr "'Lich i5 '="" n··(~ hy tl.~· ;_:.:-;~:! 1'•:..''!.:t-! ."".:nJ <!-·• .... : i~ .t·d Jn 

tL-: cJ:·cl;1r;1tit1ns; or 

(b~ an c;:: .. "};(•!!.!t (1\·;ncr;~.:;, 0!' .... L;;_·~: i~ !l:"\•,·l:: :~.-·-;·J:1t"d t,~· ::::· 1 ... ··:!c' 

ir:Jwtd dur-int; the pulicr peitnd, p;-c-ividcd 
(i) it rc·plar"s an nnNd nu1<.1r.obil< as clcfinc·d in (al .1l><•vc, or 

(ii) the coir,;1:u1y ?r:~ur~.s aJl c:..;.:~:;;1,l·:·t'n O\\'Tll"d by th~ 1: ·;u,rd zn~ 
.'111ed on the dat~ of ~uch iH"(J!Jis.ition and th~ n:..::.ed i:~J:.;red 
uo1ir1cs the.: co111p.~ny within 30 da\·s tLcn·aftcr of his t:kc tit.in 
to make this and no oth<:r policy is,,ied by the <:wnr,any appli
cable to such auluma/iilt ;,nd pays any arlditional premium 
nquircd tlicrdor; 

and "owned aulomobilt" includes a /railer nof described in this policy, 
if designed for use with a four wheel private passenger aulmr.nhi!e and if not 
being used for businc.•s purposes with another type aulomobilt; 

"prh·alc pas.!'tugt:r automobile" rnc-itns a pri\'iltc p:!~~!:t1Gcr or st;!tion 
wagon typ<: au!ur.;clil: and any cultJrnubilt the f'urj1Uu oj wt of which is 
stated in the dcch,r;itions as /•lenrure and bu.rineu; 

"temporal')' substitute automobile" means an nulornn/,ile not o" ncd br 
the named insurtd or any resident of the same household, while temporarily 
used with the pcrmis.•ion of the owner as a substitute for an ou.ned auto· 
mobilt when withdrawn from normal use for servicing or repair or because 
of its breakdown, loss or dc.struction; 

"trailer" includes semitrailer but doe.< not include mobilr u,·u:prnrnl; 

and as to "purpou(s) of use": 

"commercial" means use principally in the business occupation of the 
named insured as slated in the declarations including occasional use for 
personal, pleasure, family .and other business purposes; 

"pleasure and business" means personal, plea.sure, family and Lusin<""s.s 
use. 

VIII. ADDITIONAL CONDITIONS 

A. Other Insurance-Temporary Substitute and Newly Acquired 
Automobiles 

With respect to a temporary subslitute au/omobilt, this insurance shall be 
excess insurance over any other valid and collectible insurance available 
to the insured. 
With respect to an owned automobile ownership of which is newly acquired 
by the 11amtd i11sured during the policy period and not described in the 
declarations, this insurance shall not apply if any other valid and collec· 
tible insurance is available to the named insured. 

B. Out of Stale Insurance 
If, under the provisions of the motor vehicle financial responsibility law 
or the motor vehicle compulsory insurance law or any similar law of any 
state or province, a non-resident is required to maintain insurance with 
respect to the operation or use of a motor vehicle in such state or prov
ince and such insurance requirements are greater than the insurance 
provided by the policy, the limits of the company's liability and kinds of 
coverage affordcJ by the policy shall be as set forth in such Jaw, in lieu of 
the insurance otherwise provided by the policy, but only to the extent 
required by such law and only with respect to the operation or use of a 
motor vehicle in such state or province; provided that the insurance under 
this provision shall be reduced to the extent that there is other valid and 
collectible insurance under this or any other motor vehicle insurance 
policy. In no cvcnt shall any person be entitled to receive duplicate pay· 
ments for the same dements of loss. · 

Section B -Automobile _Medical Payments Insurance 
I. COVERAGE C-AUTOMOBILE MEDJC . .\.L PAYMENTS 

The company will pay all reasonable mtdical expenses incurred within one 
year from the date of the accident: 

Division 1. to or for each person who sustains bodif.7 injury, caused 
by accident, while occup;·ing a desigr.,::ed aulumobile 
which is being used by a person for whom bodily injury 
liabilit)' insurance is afforded under t!lli policy with 
respect to such use; 

Di•·ision 2. to or for each insurtd who sustains bodil.J i~,jur;", caused 
by accident, while om:py.ng or, while a pcdcsrrian, 
through being struck br 3: highway i•ehicle. 

Exel mio·ns 
This in<ur:ince does not apply: 

(b) 

(c) 

(d) 

II. 

to bodily ir,jury due to war; whether or not declared, civil war, insur
rection, rebellion or revolution, or to any act or condition incident to 
any of the foregoing; 
under Di,·ision 1. lo Lodi/;· inJur.,v to any employee of the named in
sured arising out of and in the course of employment by the named 
insured, but this exclusion docs nnt apply to any such budily i1;jur;· 
arising out of and in the course of dome,tic employment by the 
11arned i1JSurtd unless 1"'nefits therefor are in whole or in part either 
payable or required to be provided under any workmen's cornpen· 
sation law; 

under Division 2. to Lodi/;• ir,jur;• sustained while <•ccu/'}i11g a high
way vthicle owned by any insured, or furnished for the regular use of 
any insured b)· any pc,-,;on or organiiation other than the r;amed 
i11..su1ed. 

l'EHSONS INSURED-DIVISION 2. (a) to h,,Jif.y irjury to any person or irJ:irrd while employed or other.vise 
~11-:.1~cd in duries in conn<""ction with an automobile b.<ic"'• if bcndits E:ich of the following i.< an inrurtd unclcr this insur;111cc to the cxl<""nt set 
tli;rc

0

ior arc: in whnle or in part either payable or :~;uirC"d to be forth ldow: 
pnwid ... d under any '"orkmen"s compen<ation law; _ 4~)_ any per>on dcsignat!""c! as ir..s:i,,J in the Schedule; 
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(b) while residenu of the same household lU such designated person his 
sr,-ou~e and the relatives of either; ' 

and if >uch desi,natc:-d person shall die, any person who was an insurtd at 
ti.~ 1::ac of S.;1ch dr:llh ~hali c-ontiuuc to l.Je an irJwui. 

Ill. LJ.\IJT OF l.!AlllL!f\' 

Rc;::"c;~" o! :~.e r111111t.cr of (I) pnson; or o,~;,ni::ations v.i,o arc in
su1eds under this l'"Iicy, (2) pt-r>U!IS who sustain bodily injur;, (3) dairns 
m~de or '<:its l>rO'-');ht on accounl of bor!i(Y irjur;" or (4) t!r;:;"o;lfd nuln
mnb:"lu to "hich thi' policy applies, the limit of liability for 1"1tdical pay
ments st. .• 1cd in tht declarations as applicable to "each to<:rs.on" is the 
limit of the ct•mpaiiy's liability for all expenses incurred by or on behalf 
of c-ach per.-on who sustains bodily ir,jury as the result of any one accident. 

\Vhen mor~ than one medical payments coverage afforded by this policy 
applies to the loss, the company shall not be liable for more than the 
amount of the highest applicable limit of liability. 

IV. ADDITIONAL DEFINITIONS 

·,The additional definitions applicable to aulomobilt bodily ir:_iw:_y liability 
insurance also apply to this insurance; and when used in reference to this 
insurance (including endorsements forming a part of the policy): 

"designated automobile" means an au!omobi/edesignated in the schedule 
and includes: · · 
(a) an aulor.oobilt not owned ·by the namtd iruurtd while temporarily 

used as a substitute for an 01L·nrd aulomobilt designated in the sche-dule 
when withdrawn from normal use for servicing or repair or because 
of its breakdown; loss or destruction; and 

(b) a trailer designed for use with a priualt passengt:r aulo.-nobilt, if not 
being used for business purposes with another type automobile and 
if not a home, office, store, display or passenger trailer; · 

"high way vehicle" means a land motor vehicle or trailer other th~· 
(a) a farm type tractor Or other equipment designed for USC principally 

off public roads, while not upon public roads, 
(b) a vehicle operated on rails or crawler-treads, or 

(c) a vehicle ~hile l~a~ed for use ;u a residence or premises; 

"medical expense" means expenses for necessary medical, surE'ical, 
x-ra,· nnd d~:ntal ~:rviccs, includ:ng prosthr1ir dc:vic~. rtnd ntT~t.\iff)' 
r.:'1~);.:~:.!ncc., lici.;'i~al, prc.f~s.;iona1 nursin!~ and i.:n~r.i.l :..:.:rv;c.C's; 

"orcupyiu~ ,, n1··:sr~3 in or upvn or i:::r,tcring intc1 or a~ishting fnnn. 

\". l'OLJC.:\' n:r:IOD; TERRITORY 

This insurance "J'piie; c•nly to accidents which occur during the pr.iicy 
period wirhin tl.e f'"l"J :nritury. 

VI. ADllJTJO:>;AL CO~DJTJONS 

A. Medic.al Reporu; Proof and Paymenl of Claim 
As soon as practicable the injured person or someone on his behalf shall 
give to the company written proof of claim, under oath if required, and 
shall, after each request from the company, exccule authorization to 
enable the. company to obtain medical reports and copies of records. The 
injured P"'-1'011 sh;,11 suLmit to phvsical examination Ly phpiriam selected 
by the co:npany '"!11on i1nd as often as the comi crny may reasonably re
quire. Th,. company may pay the. i.njurt"cl pt:rson or any person or organi
zation renclcring the services and such payment .. hall reduce the amount 
payable hereunder for such injury. Payment hcre'.mder s!1all not constitute 
an admiS>ion of liability of any person or, except l·creunder, of the 
company. 

B. E.xce~\ Ju~urance 

Except with resp,.ct to an owned aulomobilt, the insuraIJce under Division 
1. shall be !".xcess insurance over any other valid and colit:ctiblc automobile 
medical p;;ymcnts or auto1nobilc mtdical expense insurance. 
The insur.•ncc un,;er Divi;ion 2. shall be excess insura,.ce over any other 
valid and .collectible automobile medical payments or automobile medical 
experue insurance available to the iruured under any othet policy. 

C. Non-Applic.ability of Subrogation C:Ondition 
The Subrogation Condition does not apply to the Automobile 
Payments Coverage. 

Medical 

·Section C-Uninsured Motorists Insurance 
I. COVERAGE D-UNINSURED MOTORISTS 

(Damages for Bodily Injury) 

The company will pay all sums which the iruured or his legal represent
ative shall be legally entitled to recover as damages from the owner or 
operator of an uniruured highway oehicle because of bodily injury sustained 
by the insurtd, caused by accident and arising out of the ownership, 
maintenance or use of such uninsured highway vehicle; provided, for the 
purposes of this coverage, determination as to whether the insuud or such 
representative is legally entitled to recover such damages, and if so the 
amount thereof, shall be made by agreement between the iruured or 
such representative and the company or, if they fail to agree, by arbitration. 
No judgment against any person or organization alleged to be legally 
responsible for the bodily inJu')' shall be conclusive, as between the insured 
and the company, of the issues of liability of such person or organization 
or of the amount of damages to which the insured is legally entitled unles.s 
such judgment is entered pursuant to an action prosecuted by the iruured 
with the Wi-ittcn consent of the company. 

Exclusions . · 
This insurance dOC! not apply: 
(a) 

{b) 

(c) 

II. 

to bodily inju~y to an insured with respect to which such iruured, his 
legal represenl:llive or any person entitled to payment under this 
insurance shall, without written consent of the company, make any 
settlement with any person or organization who may be legally liable 
therefor; 
to bodily injury to an insured while occupying a highway ve!:iclt (other 
than an insurttf highway t•thicle) owned by the namtd i::surtd, any 
dm"gnaltd insurtd or any relative resident in the same household as 
the namtd or Juignnttd insured, or through being struck by such a 
vehicle, but this exclusion does not apply to the named inr.irtd or his 
relatives while om1p_ring or if struck by a highway vehicle owned by a 
Joignaltd insured or his relatives; 
so as to inure directly or indirectly to the benefit of any workmen's 
compenst<tion or di·sability benefits carrier or any person or organ
ization qualifring as a self-insurer under any workmcn"s compen
sation or dist<bilitr benefits law or any similar law. 

PERS0:-15 INSllHED 

Each of the followini; is nn insured under this insurance to the extent set 
forth below: · 
(a) the r.a"'rd i·.•~•'-" and any dtiigr.attd insurtd and, while r('sidenl! 

of the "'me hou-ehold, the 'rouse and relatives of cithe~; 
{b) any other pei>M '"hile Mrup;-in,~ an i.osumf highway .,,hitfr; and 

(c) any person, with respect to damages he is entitled to recover be
cause of bodily inju')' to which this insurance applies sustained by 
an iruurtd under (a) or (b) above. 

The insurance applies separately with respect to each iruureJ, except with 
respect to the limits of the company's liability. 

Ill. LIMITS OF LIABILITY 

Regardless of the number of {1) persons or organizations who are iruureds 
under this policy, (2) persons who sustain bodily injury, (3) claims made 
or suits brought on account of bodily injury, or (4) highway vthicles to which 
this policy applies: · 

(a) The limit of liability stated in the declarations as applicable to "each 
person" is the limit of the company's liability for all damages be
cause of bodily injury sustained by one person as the result of any 
one accident and, subject to the above provision respecting "each 
person" the limit of liability stated in the declarations as applicable 
to "each accident" is the total limit of the company's liability for 
all damages because of bodily injury sustained by two or more 
persons as the result of any one accident. 

(b) 

(c) 

Any amount payable under the terms of this ins.irance because of 
bodily injury sustained in an accident by a person who is «n in.surtd 
under this coverage shall be reduced by 
(1) all sums paid on account of such bodil;· injur;• by or on behalf 

of 

(2) 

(i) 
(ii) 

the owner or operator of the uninsured h1"ghr<'ay vehicle and 
any other person or organization jointly or severally 
liable together with such owner or operator for such 
bodi{y injury, 

including all sums paid under the bodily injur;· liability coverage 
of the poliq', and 
the amount paid and the present value of all amounts payable 
on account of such bodily injury under any workmen's com-
pensation law, di.<ability benefits law or any similar law. 

Any payment mt<de under this insurance to or for any inJutrd shall 
be applied in reduction of the amount of damages which he may 
be cntitl<'d to recover from any person or organization who is an 
iruured under the bodily injury liability coverage of the policy. 

(d) The company shall not be obligated to pay under this insurance 
that part of the dami1ges which the iruurtd may be entitled to re
cover from the owner or operator of an uniruurtd l:igJ:u.·cy ul::'clt 
which I<'pre<cnts expenses for medical S('rvices paid or p3y~bie 
under the m<'diral·paymenu coverage of the policy. 
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1\'. POLICY PERIOD; TEHHITORY 

Thi.s insuranc.e ~pplies on~y to accidents which oc~u~ during the policy 
f'enod. an~ within the Umtr-d States of America, its territories or posses
~1om. or Canada' 

'"· .\llDI no:-; .\.l DF.F!:>;ll IO:>;S 

\\'i1u1 \J.,C"d in 1··~.:-:r:11u: to tlii~ insu;·._111c.c (incLF1in~ C"r·~~u:.-t:mrnt5 
f.·:-::1.::g a p:trt of :lit" pc1!ic>·): 

.cdesi ilnated in~t..1rcd" 1nrans an individua1 na.mr:d 1n thr N:ht"dule 
undtr ~L>n;g . .-..cled ln. .. :.utd~· 

"kit;h...,·ay v~hiclc 0 rrn.:ans a Jand znotor vehith·· or trailer o::,~r than 

(a) a farm type 1r;ictor '!r other equipme~t dcsi~ned for use principally 
off public roads, while not 11pon public roads, 

(b) a vehicle operated on rails or crawler-treads, or 
(c) a vehicle while located for use as a residence or premi>es; 

"hit-;rnd-run v.ehicle" means a highway vehiclt which cau.ses bodil;y injury 
to an 1ruurc~ ansrng out of physical contact of such vehicle with the 
l''L<wd or with a vehicle which the in.<u1td is naup;-ing at the time of the 
acciJcnt, provided: 
(a) there cannot be ascertained the identity of either the operator or 

owner of such highway vthiclt; 

(b) · th.e ir:surtd or someone on his behalf shall have reportffi the accident 
w1thm 24 hours to a police, peace or judicial officer or to the Com
m.i!<Si.oner of Motor Vehicles, and shall have filed with the company 
w1thm 30 days thereafter a statement under oath that the insured 
or his legal rcpn,.tntative ha< a cause or causes of action arising 
~:iut o~ su0 accident ~or damages against a person or persons wliose 
1dent1ty 15 ur.ascertamable, and setting forth the facts in support 
thereof; and 

(c) at the con:ipany's request, the insured or his legal representative 
makes available for inspection the vehicle which the insur.d was 
occup;-ing at the time of the acciden·t; 

"insured highway vehicle" means a highway vehicle: 

(a) des~ril;>ed in .th: _schedule ;i.s an insuud highway vehiclt to which the 
bnd1l;y lnJWY !1ab1hty coverage of the policy applies. 

(b) while tei:npor~rily used as a substitute for an insurtd highway vthicle 
as described m subparagraph (a) above, when withdrawn from 
normal .use because of its breakdown, repair, servicing, loss or 
destruction; 

(c) while being operated by the named or tferignated insured or by the . 
spouse of either if a resident of the same household; 

but the term "insurttf highway vehicle" shall not include: 
(i) a ve.hicle '."hile used as a public or livery conveyance, unless such 

use is specifically declared and described in this policy; 
(ii) 

(iii) 
a vehicle while being used without the permission of the owner; 
under ~ubparagraphs ~b) an~ (c) above, a vehicle owned by the 
TUJmed insured, any dtszgnaled insured or any resident of the same 
household as the TUJmtd or dtsignaled insured; or 

(iv) under subparagraphs (b) and (c) above, a vehicle furnished for the 
regular use of the named insured or any resident of the same house· 
hold; 

"occupying" means in or upon or entering into or alighting from; 

"state" includes the District of Columbia, a territory or possession of the 
United Statei, and a province of Canada; 

"unimured highway vehicle" means: 
(a) a highway vehicl1 with respect to the ownership, maintenance or usi: 

of which there is, in at least the amounts specified bv the financial 
~esp~nsi_bility law of the slalt in which the insured f.igb-'t;>' t•thicle 
is 1mnc1pally garaged, no bodil.J· injury liability bond or insurance 
poliq· applicable at the time of the accident with 1espcct to any 
perso.n or org:inization legally responsible for the use of such vehicle, 
~r with respect to wh.ich there is a bodil;y injury liability bond or 
insurance policy applicable at the time of the accident but the 
company writing the sam~ denies coverage thereunder or is or 
becon1cs insolvent; or 

(b) a hit-and-r:m nhicle; 

but the term "uninsmtd highu:ny vehicle" shall not include: 
(i) an insuTtd hij;hn·ay t·rl:icle, 

(ii) a l:ighway ,.,,~icle which is owned or operated by a self-insurer within 
the meaning of any motor vehicle financial responsibility Jaw, motor 
carrier Jaw or any similar law, 

(iii) a l:iJ:.h" ay: rl:iclr which is owned by the Unitrd States of America, 
Canada, a J/,1lc, a pulitical subdivision of "'ch government or an 
ai;ency of any of the foregoing. 

VI. ADDITIONAL CONDITIONS 
A. Premium 
If during the policy pniod thr numbrr of ir.swrd l:ighrrny ;,.<irftJ owned 
by the r..:;.-.:.td t"lr:.irrd ur !>p011~e or the. nurnbcr of d<·rtlef's J:ccn'-e plates 

i.s..c::ucd to the r.amrd ir-<~1td t.liangcs, the r.crrira· £n.11;rcd shall no:if,- the 
company during the policr period of any change and the premium shall be 
adjusted in accordance with the manuals in use by the company. If the 
earned premium thus computed exceeds the advance premium paid, the 
r:a:nrd ir_w,td ~h;1lJ pay the C"'\CrSS to thr: con1r:::iy; if i~.t.s, t~i ... ro::;~·a:iv 
!-~1all rf'.;nn lei ~:1e r;o;mtd ir.Jz,ird ri1~ un:·.i:-n'.·2 po;-:i<;11 j·:;nl! l>) ·1rii 
in.1:. ~rd. 

H. Pn.\of of C1;jirn; .;\1rclical Hc1,orlJ 

A~ soon ilS prJctic<.1ble, the in:.u1rd or other pi::r~on u1ai..:r11( cL:~im shall 
five to the: cornpiiny hi Jtlen prc1of ur ci:t;rn, \liH.h.:r (1.:Jth if r1.·q~1i: c·d .. !:;c-lud· 
ing full p~nticubrs of the nnturt' and c-xtr:nt of the i:ij~1oirs~ tr~~Hin:·nt, 
;snd oth("r dctnih. cntrrint.~ into the ckt~·11nin:1ti1 ·n of thr &1r:lC•t1nt p:1yable 
l1er~under. Tlic ·:Jwrd dnd every cithr:r P'-'r'•On rr:.iking c.bi?n LnctiJ1Jcr 
slialJ ~ubmit to C':.nninations under oath by any IJ~Tson n:11r1~:d by the: c~Jin .. 
pany and subscr;be the same, as often as may rea>onaLly be required. 
Proof of claim sh;,ll be made upon forms furni;hed by tlie companr unless 
the company shall have failed to furnish such fonns within 15 dars after 
receiving notice of claim. 
The injured person shall submit to physical examinations by phrsicians 
selected by the con1pany '"·hen and as (lftcn as thr" comprtny rnny re..1.:;on .. 
ably 1cquin: and he: or in the event of his incap;,cit}' his kgal rcprcsrnta
tivc, or in the event of his death his legal reprc"~ntati\/e or the perrnn or 
persons entitled to sue therefor, shall upon each request from the com
pany execute authorization to enable the cornpany to obtain meciical 
reports and copies of records; 

C. Assistance and C.ooperation of the Insured 

After notice of claim under this insurance, the company may n:quire 1hc 
insured to take such action as may be necessary or appropriate to pre
serve his right to recover damages from any person or 01ganization alieged 
to be legally responsible for the bodil;y i,Yury; and in any action against 
the co.mp'.'ny, the company may require the insured to join such person or 
organ1zat1on as a party defendant. 

D. Notice of Legal Action 

If, before the company makes p<iyment of loss hereunder the insuTtd or 
his legal representative shall institute any legal action for bodil;y injury 
against any person or organization legally responsible for the use of a 
h1~~hway vehicle involved in the accident, a copy of the summons and 
complaint or other process served in conncctiun with such legal action 
shall be forwarded immediately to the company by the iruurtd or his legal 
representative. 

E. Other Insurance 
With respect to bodily injury to an insured while occupying a highway t'ehiclt 
not owned by the named insured, this insurance shall apply only as excess 
insurance over any other similar insurance available to such insurtd .and 
applicable to such vehicle as primary insurance, and this insurance shall 
then apply only in the amount by which the limit of liability for this 
coverage exceeds the applicable limit of liability of such other insurance. 
Except as provided in the foregoing paragraph, if the iruurtd has other 
similar insurance available to him and applicable to the accident, the 
damages shall be deemed not to exceed the higher of the applicable limits 
of liability of t_his insurance and such other insurance, and the company 
shall not be hable for a greater proportion of any loss to which this 
coverage applies than the limit of liability hereunder bears to the sum of 
the applicable limits of liability of this insurance and such other insurance. 

F. Arbitration 

If any person making claim hereunder and the company do not agree that 
such person is legally entitled to recover damages from the owner or 
operator of an rmiruurtd l1ighway vehicle because of bodil;y injury to the 
1ruuTtd, o~ ~o not agree as to the am~unt of payment which may be owing 
under this insurance, then, upon written de man, I of either, the matter or 
matters upon which such person and the cornp;.ny <lo not ag1 cc shall be 
settled by arbitr<ition, which sh.111 be concluctcd in accorcl;mce with the 
rules of the American Arbitration Association unless other means of 
conducting the arbitration are agreed to between the i1<Swed and the 
company, and judgment upon the award rendered bv the arbitrators 
may be entered in any court having jurisdiction thereof. "such person and 
the company each agrc~ to consider itself bou~<~ .and to be bo11ncl by anv 
award made by tlie arbitrators pursuant to this 1nsur<.:1ce. 

G. Trust Agrce"1ent 

In the c-vcnt of p:iyrm:nt to any person unda this insurance: 
(a) the company shall be cntitkcl t? the extent of such payment to the 

proce.eds of anr .settlement or j11dg111ent that may result from the 
exercise '?f ai:iy nghts of recovery of such person against ;my p~rson 
or organization legally respons1blt- for the bnl.i!_y ir.j~r;· bccau'e of 
which such payment is made; 

(b) s~1ch person shall hol.d in trust for the bc;:dit of thr comp;,.ny all 
rights.of ~ccovcry which he shall have ag:1inst such other pc1'on or 
organization bccau!>C of the damages which a1e tiie subject of claim 
made under this insurance; 

(c) such. person shall <lo wha1cver is proper to ,,cure ;i.nd sh«ll do 
nothing ;ifter lus> 10 prejuJice such rights; 
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(d) ii rrquc.1cd i.:1 "·ri::;1i; 1.>y tlic c.un11··"'Y• suLll pc:,.,,,m ,:.;,'. ::,kc, 
th,oush any reprc:.scn:ative designated by the company, such action 
a.s may be necessary or appropriate to recover such pa"ment a.s 
dam~ges from such other person or organization, such action to be 
taken in' the name of such pcr•on; in ·the event of a rcro"cry, the 
Ci..1;r:p;1ny shall be rcirnbur5cd CJUt of s11c.h r~cov~ry fo:- ~.:-.pcriS("S, 
cr··q!". :H:C ~t~to:nc-ys,. [-:cs inc1urr:d by it in ('(tr11irrrion fr:~·::·.,·ith; 

H. J·a}>11c11t ''~ Lli~i; by t~c (_"A,.; •• ;;iany 

Any amount du~· h~rc.unclcr is payable 
(a) to the in.surtd, or t 
.(b) if the i11.Surtd bra minor to his parent or guardian, or 
(c) if the ins:.J1td b~ cii:-rcc1~C"d to }1!5 ~urvi\'irig ~pou~.~, o!hn \\·isr-
(d) to a p··r.~fJn ;,:;t};vriz(·d by ?.-iw to rt~r<·i'~ ~ .r.h p:1.;-:--,n1t £1':" to a 

p·:~:-on lq:.:tby ··n:it;~-d to rc:Co\r·r the (~.1r1!:~t· , .. hi1 . ~;, .. p . ;11r~1t (e) ~d·.:b ;•-:-r~on ~L.:sll cxi:-cute dnd (;,.:J:vcr to tiic e<nn~Ji1Dv ~:....:~. :~,,;iru· 
r...-::rit.s and p~pcrs '1.S 1r1ny Le r.;>propri:.itC 10 !-ccu.re t.h-: :'..::ht:- and 
obi:f.J_tions of 5.uch pcrsun and the cou1p:1ny c:s1ahli~l:~ l;y this 
prov1s1on. 

rcp~~·~t :lls; 

pn.1,·idt:d 1 tht: CtllllJfollY n1ay at its optiun p:1y :u1y a1111'.'1UJ1: dl1r: Lr·1 ·J:H~cr 
in ;ic:corda11cc with divisinn (d) hereof. 

Section D -Automobile Physical Damage Insurance (Non-fleet) 
I. COVERAGE AGREEMENTS 

1. The company will pay for loss to coue-ud automobilu under Coverage: 

2. 

3. 

4. 

E. COMPREHENSIVE -from any cause except collision; but, for the pumosc of this covcr;igc, breakage of gliiss nnd loJJ C<tuscd b)' mis· 
silrs, falling objects, fire, theft or larceny, windstorm, h:iil, c:artl1quakc, explosion, ric,t or civil commotion, 
malicious mischief or vandalism, water, flood, or colliding with a uird or auimal, shall not be deemed 
loss caused by colli.sion; 

F. COLLISION -caused by collision; 

G. FIRE, LIGHTNING OR -caused by (a) fire or lightning, 

TRANSPORTATION (b) smoi<c or smudge due to a sudden, unusual and faulty operation of ;m)' fixed licating 
equipment serving the premises in which the couurd automobilr is loc:llcd, or 

(c) the stranding, sinking, burning, collision or derailinent of any conVC)'ancc in or upon 
which the covered automobile is being transported; 

H. THEFT -caused by theft or larceny; 

I. COMBINED ADDITIONAL -caused by (a) windstorm, hail, earthquake or explosion, 
(b) riot or civil commotion, 
(c) the forced landing or falling of any aircraft or its parts or equipment, 

(d) malicious mischief or vandalism, 
(e) flood or rising waters, or 
(f) external discharge or leakage of water; 

provided that, with respect to each covered automobile, 

(i) under the Comprehensive coverage (except as to loss from any of the causes described in the Fire, Lightning or Transportation coverage) and 
under the Collision coverage, such payment shall be only for the amount of each loss in excess of the deductible amount, if any, stated in the 
declarations as applicable thereto; 

(ii) under the Combined 'Additional coverage, S25 shall be deducted from the amount of each loss caused by malicious mischid or vandalism. 

The company will pay, under: (c) to tires, unless 
(i) loss be coincident with and from the same cause as other 

J. Tb OWING COVERAGE-for towing and labor costs necessitated loss covered by this insurance; or 
y the disablement of covered automobiles, provided the labor is 

performed at the place of disablemr;nt. (ii) damaged by fire, by malicious mischief or vandalism, or 

SUPPLEMENTARY PAYMENTS 
In addition to the applicable limit5 of liability, the company will: 
(a) with respect to such transportation insurance as is afforded 

herein, pay general average and salvage charges for which the 
r.~med in.suttd becomes legally liable; 

(b) reimburse the named insured, in the event of a theft co,·ercd by 
this insurance of an entire covrred automobile of the privau puIJtngt7 
!JP• (not used as a public or livery conveyance and not, at time 
of theft, beini: held for sale by an automobile dealer), for ex
pense incurred .for the rental of a substitute for such cout7ed 
culomobilt during the period commencing 48 hours after such 
theft has been reported to the company and the pc:ice and 
terminating, regardless or expiration of the policy period, when 
such coctud cuiomobile is returned to use or the company pays 
for the loss; but, as to any one such theft, such reimbursement 
shall not exceed SID for any one day nor S300 total. 

Such insurance as is afforded under each coverage applies Y-paratcly 
to .:ach covered automobile, and a land motor \'chicle and one or 
mort'.l trailers or semitrailers attached thereto shall be held to be 
separate co;;ntd au/omobilts as respects limits of liability and any 
drductiblc provisions applicable thereto. 

stolen and, as to the covered automobile, loss caused by such 
damage or theft is covered by this insurance; 

(d) to lou due to 
(i) war, whether or not declared, civil war, insurrection, rcbdlion 

or revolution, or to any act or condition incident to any of the 
foregoing; 

(ii) radioactive contamination; 

(e) to loss to 

(f) 

(g) 

(i) ·any device or instrument designed for the recording, repro
duction, or recording and reproduction of sound unlcs.• such 
device or instrument is permanently installed in the :oi·ered 
automobile; 

(ii) any tape, wire, record disc or other medium for use with any 
device or instrument designed for the 1 ecording, rep1 oduc
tion, or recording and reproduction of sound; 

to loss to a camper body designed for use with a w:·ered automobile 
and not designated in the declarations and for which no premium 
has been charged if such camper body was owued at the inception 
of the policy period or the inc:eption of any 1 encwal or extension 
period thereof; 
under the Comprehensive and Thef1 coverages, lo loss or d;im;ige due 
to convnsion, embezzlement or secretion by iiny perrnn in posses-

Exclusions sion of a courred au/omobilr under a bailment k;isc, conditional sale, 
purchase agreement, mortgage or othc-r encumbrance; This insurance docs not apply: 

(a) to any cot·rrtd automobile while used as a public or livery com·ryancc, 
unless such use is specifically declared and described in the dec
larations; 

(b) to dam;,gc which is due and confined to: 
(i) \vear and tear, or 

(ii) frc~zing, or 
(iii) mechanical or electrical b:eakdown or failure, 
unle'5 s11c.h ciamrlgr l. the result ,,f other loJ.< co\'rred by t:,;s insur-
a nee; 

(h) 

(i) 

JI. 

under the Collision coverage, to breakage of glass if insurance with 
respect to. such breakage is otherwise afforded herein; 

under the \Vindstorm, Hail, Earthquake or Explosion and Com
bined .'\dditional coverages, to loJS resulting fro·n rain, snow or 'krt, 
whether or not wind-driven. 

LIMIT OF LIABILITY 

The limit of the compan)''s li;ibility for loss to any one tc·! .rtd r.:J!omobifr 
shall not exceed the least of the following amounts: 
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_(b) 

(c) 

Ill. 

tht a~[u.~: c .. 1.sh \ .. due c,f such tt-i rrrd C:J,umrl1:lt, o; if tf1c Ion is to a 
part thereof the actual cash value of such part; at time of loss; or 
whllt it would then cost to repair or replace such co1Je1td automobilt 
nr part thc:·eof with other of like kind and quality, with deduction 
for d~prcciation; or 

the Linit o~ i:tfh!lih· stated in th~ d·.cl:~:-:itinns a:·:< r,Jb:~ to rrich 
ii',.n,1 c::ir·:: .. !·1/1 t.r11~::r the CO\C';"dt,,:r af!..nd1..·d fo; ':: ~ ,·t•H to ~\1Ch 
u;,,n(d c:...:c,·· .... _l.:fr. nro\'jded that if ,!:.;Jch Ji1nit of Ii.::ib! .. :\" j'.> (":-..f11c·-,~cd 
rts a ,!:.:atcd :u11r.;1nt it shaH, ,,:ith J c:.11cct to a .:..-.:-1ei} cuic::n·liiLr 
new!~· dcqui1t·d during the policy paiod and not co~.-nibcd in the 
d,clacati0ns, Le dccm,d as having b1·<:n replaced b~ "actual cash 
value". 

l'OLICY I'EHl0D; 1 dUUTORY; PliRPOSES OF USE 

This insurance "PPlie5 only to loss which occurs during the policr period, 
v. hile the coorrtd au!ornobilt is within the United States of America, its 
territories or possessions, or Canada, or is being transported ~tween 
ports thereof and, if a covntd automobilt de...-.cribed in the declarations, 
is maintained and used for the purposes stated therein as applicable 
thereto. 

IV. DEFINITIONS 

When used in reference to this insurance (including endorsements forming 
a part of the policy): 

"camper body" mt'ans a body designed to be mounted upon a covered 
automobilt and equipped as sleeping or living quarters; 

"collision" means ·(i) collision of a covered aulomobilt with another 
object or with a vehicle to which it is attached, or (ii) upset of such 
covntd au/omobilt; 

''covered automobile'' means a land motor vehicle, trailer or semitrailer, 
including its equipment and other equipment permanently attached 
thereto (but not including robes, wearing apparel or pusonal effects), 
which is eithe~ · 
(a) 

(b) 

designated in the declarations, by description, as a covntd auto
mobilt to which this insurance applies and is owned by the namtd 
insured; or 
if not so designated, such vehicle is newly acquired by the namtd 
insurtd during the policy period provided, however, that: 
(i) it replaces a described coue:red automobile, or as of the date 

of its delivery this insurance applies to all cocr:rtd au/omobilu, 
and 

(ii)· the namtd insured notifies the company within 30 days fol-
lowing such delivery date; 

but "covertd automobilt" docs not include a vehicle owned or registered 
in the name of any individual partner or executive officer of the named 
insured, unless specifically stated otherwise by endorsement forming a 
part of the policy; 

"loss" means direct and accidental loss (,r damage; 

"named iruurcd" means the person or organization named in Item 1 
of the declarations of this policy; 

"private pa."5enger type" means a 4-wheel land motor vehicle of the 
pa"-'enger or station wagon type; 

as to "purposts ef use": 

"commercial" means use principally in the business occupation of the 
named insurtd. as stated in the declarations, including occasional use for 
personal, pleasure, family and other business purposes; 

"pleasure and business" means personal, pleasure, family and businei..• 
use. 

V. CONDITIONS 

J\'one of the Conditions of the policy shall apply to this insurance except 
".Premium", 11Subrogation", "Changes", "Assignment», "Cancellation", 
ar-d "Declarations". This insurance shall also be subject to the following 
aclditionaJ Conditions: 

l. -~·•med l:.;crccl"• Dutic! in£, eut ol Lo'1 
In the event of loss the namtd insured shall: 
(a) prntect the corned automobilt, whether or not this insurance applies 

to the foIS, and an)" furthr"r Joss Or dam;,ge due to the namrd in
.:u,td'~r foi!ur"= tu f-trOt':Ct ~ha!! not L~ 11.·Cf.J\t·:-.1bir· t~:;:-:-:r th~! !:~~.\Jr· 
a11c.e; r~·:::;,.:..·:-1:1~·.10: r:-~.p~r. .. :-!· ir:n:r;,..d in :!fio: :~;n~· S'.1d. ~-· ·,'•·c :~on 
!h;d! ii:- C..:····:11~·C j;,c,.11 rr...:C .1t die ( ~ 1 u:.:.:1:1:···.~ i :·'l 1·::;!; 

(b) five notice d1':i:-t>f ;"!.S '.'·:1~Jll as pr;1rt;t;1l;k tc, tii 1.- ~ ·.::;~ ur ;!;iy of 
ll~ auth(,r11ec ;~:'rots and i=!lso. in tht" <.·\·(:nl vf tLr·f: vr < r.11y, to tf1c 
police; .. 

{c) file ,,·itL !Le ci.:.Hnpttny. within 91 d<1ys after /oJ;, Li.l s ... ,.<,rn ~J:-C1of of 
/oJJ in~ .. :b funn and including such .in(unn('l~ion ;!S t!:t l<·:np<1ny 
i1111y H:.·-.on:.ibly n·quire and, upon the ru:;ip:1n(::. 1 1.:q1P:~t, ;,h(tlJ 
cxl1ibit 1he damag<."'() property :1nd subrnit 10 cx<s:ninnti<,n ~Hider 
oath; 

(d) cooperate with the company and, upon the comp;,ny's 1 cqucst, shall 
assist in makiug settlements, in the conduct of suits and in enforcing 
any right of c-ontribution or indemnity ;,gainst anr person or organi
z11tion who may be liable to the riamttf 1"ru1ned bcc:ause of loJJ with 
1·cspr"CI to which this insuri.ncc applit:s; 11nd shall "ttc·nd l:c·arings 
nnd trials and a_i;,sist in securing nnd gi,·ing evidence alld obt;1ir1ing 
the attt:t1dancc: of witneE.ses; 

but the 11amtd insurtd shall not, except at his own cost, voluntarily make 
any payment, as.-ume any obligation, o!Tt:r or pay any reward for r<"c-overy 
of stolen property or incur any expense other than "s specifically provided 
in this insurance. 

2. Paym~nt for Los.s 
With respect to any loJJ c:ovcred by this insurance, the crn!!pany may 
pay for said loss in rnonc:y, or may: 
(a) repair or replace tbe damaged or stolen property, or 
(b) return at irs expense any stolen property to the namtd iT1Ju1ed, with 

payment for any resultant damage thereto, at any time before the 
loss is so paid or the property is so replaced, or 

(c) take all or any part of the damaged or stolen property 11t the agreed 
or appraised value, 

but there shall be no abandonment to the company. 

3. Appraisal 
If the namtd insurtd and the company fail to agree as to the amount of 
loss, either may, within 60 days after proof of loss is filed, demand an 
apprais11I of the loss. In such event the named insu.-d and the company 
shall each select a competent appraiser, and the appraisers shall select a 
competent and disinterested umpire. The appraisers shall state separately 
the actual cash value and the amount of loss and failing to agr ec shall sub
mit their differences to the umpire. An award in writing of any two shall 
determine the amount of lass. The namtd insurtd and the companr shall 
each pay its chosen appraiser and shall bear equally the other expenses of 
the appraisal and umpire. 
The company shall not be held to have waived any of its rights by an act 
relating to apprai!<al. 

4. Action Against Company 
No action shall lie against the compariy unless, as a condition prec<·dent 
thereto, there shall have been full compliance with all the terms of this in
surance nor until 30 days after proof of loss is filc:d and the amount of 
loss is determined as provided in this insurance. 

5. Other Insurance 
If the named ir.Jured has other insurance against a foss covered by this 
insurance, the company shall not be liable under this im11rance for a 
greater proportion of such losr than the applicable limit of li.;bility stated 
in the declarations bears to the total applicable limit of liability of all valid 
and collectible insurance against such loss; provided, however, with re-
spec! to any coi-ued au/omobilt newly "cquired during the policy period 
and not describ"d in tl.e d.-clarations, this insurance shall not apply to any 
loss against whirh the named insured has other valid and c-olit·ctible insur
ance. 

6. No Benefit to Bailee 
None of the prn·.-isions of this insurance shall inure direct Ir or indirectly 
to the ucndit of any carrier or other bailee for hire. 

Conditions 
1. Premium 
All premiums for this policr shall be computed in accordance with the 
cornpan)''s ruk~, rates, rating plans, pr~miums and minimum prcrniums 
applicable to the insurance afforded herein .. 
Premium dcsi~n~ted in thi; policy as "advance pr,.,nium" i' a deposit pre
mium only "·hich shall ue creditrcl to the amount of the ca:nrd pr<'.mium 
d11e at the end of the policy period. At the close of each v-riod (or part 
t 11ncof tn:r.in.tti:-.g with the end of the policy period) dts:;natecl in the 
cl'ciaratio,-,, '" th" auclit pcrind the earned premium sha~: be computed 

for such period and, upon notice thereof to the 11amrd i11.rured, shall become 
due and parable. If the total earned premium for the polic)' period is lc.ss 
than the p1<·mium previously paid, the company shall irturn to the narntd 
insured the uncarnt"d portion paid Ly the riameJ insured. 

The ::nmrd ir.surd shall maintain records of such information as is neces
sary for prrmium computation, and shall 'end c-opirs of such raords to 
th<" cornp:mr ;ir tire t·nd of the policy period and at such tir11c< dt.ri:1g the 
policr prriod 25 the company may dir<"ct. 
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..,. In.\}'C'C;(•D auU :\lJdit 

The company _shall be permit.ted but not obligated to inspect the namtd 
1ruuru/,'1 property and operations at any time. Neither the company's 
ri~!:-t to nak~ in;pections nor the making thereof nor any report tb,rcon 
sha'.! C(•n<::tut' an t:11dcrtaking. on behalf of or for the h,r.~:1: of the 
-.~-:re' : ... ;~r~a· ur o~hcrs, tc1 Cet~rrninc or w:11 :-ant thJ! sui:-h :-- - _:.rrtv or 
r.; .... : -~;.· r.s •~rr ,3;c or l1··.-::·hf111. ur ajc in cri::1F1li~nce w::·~. :::-:: l.1Y>, 
r;.:I'.:' ur n.·:;t::3:~or .. 
'flit crH;.i'-)anv mav c:-::1r;1inc ;ind ~udit .the n111:1rd in.;1ued'J b~~.'-:.~ :1nci rC'
C\J: ...:s a~ ~1y t'uue <luri~ig tl.it poiicr pc1 iod :.ind C:-"ten;ion5 thcrco: ;:;,;.J v•ith
in th!<"<" y~an after the final t~rmination of this policy, a; far as t;;cv 1 date 
to the s1~Lijtct rnatter of this insurance. ' 

3. Financial Rcsp<>n~ibility Laws 
\\'hen this policy is < crtified as proof of ftnallcial responsibilit~· for the 
future under the provisions of any motor vehicle finandal resoonsibility 
law; such insurance as is· afforded by this policy for bodily ir,j~Q liability 
or for properly damagt liability shall comply with the provisions of such 
law to the extent of the coverage and limits of liability rM:jui"d by such 
law. The iruu1'd agrees to reimburse the company for any payment made 
l'iy the company which it would not have b~en obligated to ma:.e under 
the terms of this policy except for the agreement contained in this para
graph. 

.J. Insured 's Duties in the Event of Occurrence, Claim or Suit 
(a) In th.e event ?fan. occurrenc_<, written notice containing paiticulars 

sufficient to identify the insured and also reasonably obtainable 
information with respect to the time, place and circum;tances there
of, and the names and addres.<es of the injured and oi available 
witnesses, shall be given by or for the insured to the comp;._ny or any 
of its authorized agents as soon as practicable. 

(b) If claim is made or suit is brcught against the insurtd, the insurtd 
shall immediately forward to t:1e company every demand, notice, 
summons or other process rcc~ived by him or his representative. 

{c) The insurtd shall cooperate with the company and, upon the com
pany's request, assist in makinr settlements, in the conduct of suits 
and in enforcing any right of contribution or indemnity a!(ainst any 
person or organization who m::iy be liable to the insurtd &.cause of 
injury or damage with respect to which insurance is afforded under 
this policy, and the insurtd shall attend hearings and trials and as
sist in securing and giving evidence and obtaining the attendance of 
witnesses. The insurtd shall not, except at his own cost, voluntarily 
make anr payment, assume any obligation or incur any expense 
other than for first aid to others at the time of accident. 

5. Action Against Company 
No action shall lie against the company unless, a5 a condition precedent 
thereto, there shall have been full compliance with all of the terms of 
this policy, nor until the amount of the insurtd's obligation to pay shall 
have bee_n finally determined either by judgment against the in,-urtd after 
actual trial or by written agreement of the insurtd, the claimant and the 
company. 
Any person or organization or the J.,.gal representative thereof who has 
secured such judgment or written agreement shall thereafter be entitled to 
recover under this policy to the extent of the insurance afforded by this 
p~licy. No•pcrson or organization shall hav_e any right under this policy to 
JOIO the company as a party to any action against the insurtd to d=termine 
the insurtd'1 liability, nor shall the company be impleaded by the insurtd 
or his legal representative. Bankruptcy or insolvency of the i111' .. :rtd or of 
the insurtd'1 estate shall not relieve the company of any of its obligations 
hereunder. 

6. Other Imurance 
The insurance afforded by this policy is primary insurance, excopt when 
stated to apply in excess of or contingent upon the absence of other 
imurc.nce. When this insurance is primary and the insurtd has other 
insurance which is stated to be applicable to the loss on an excess or 
contir.gent b~is, the amount of the company's liability under this policy 
shall not be reduced by the existence of such other insurance. 

\\.L::r. l>vth thi,; in .. :ranee ~1nd oli:c:· i:)sL:ilii~·c .-1;·;~~· 10 the io~:. on ti:.c 
same basis, whether ptin.ary, c>.cess or contini:ent, the company shall not 
be liable under this policy for a greatc-r proportion of the loss than that 
stated in the applicable contribution provision below: l 
(a) Conll ibution hr Equal Shares If all of s11ch cith~1 valic! and rolkc· 

tibl~ ini:.·.j~,·ince pr~··•id1:s for c·ntributiun by t·i:.:1;3l sf.aro:s. t!;: r~·'.'"!i-

~'.:~:':\/{,~~!:J:.','~~{;;~ 1if' :·::~~CJ;,,~,.;~~ ~;:::,:~'i1·.:~;·.~:::;; ·.·~~1 (:;, ~;,'~~!: 1,:;; ~,~,;~ 
th'=' ~L~Hc of cttrh in:-urcr (·cp1als: thc lo"r:-~t ap;•!ic::i~,I~ J;!Tlit of J;f1-
l>ili:y unrkr n.ny 0;1~ policy 01 the.; ful: :1111uur1t r:!' tht !.J='S i.'.l JJ;1id, JJJd 
,..,.jth respect to any dmount of Joss not :;o paid the rc:-rnCtining in
surers tl1cn ccrnti:"luC to contribute. equ.J.l s~:~!tcs 0f the rcr:1;1ir1::ig 
arnollllt of the loss until <'.ach such i:irn1 er ha.' paid its limit in full 
or tlic full ain"unt of tlic lc"s is p;,id; 

(b) C',ontrihutio11 by Lim;ts Jf;,nv of such other in:;urance d0cs not pro
vide for contribution by equal shares, the company shall not be lia
ble for a greater proportion of such loss than the applicable limit of 
liability under this poliq for such loss bears to the total applicable 
limit of liability of all valid and collectible insurance againsl such 
loss. 

7. Subrogation 
In the event of any payment under this policy, the cornpan)' shall be 
subrogated to all the ir.swtd's rights of recovery therefor against any 
person or organin11ion and the inm1'd shall execute and deliver instru· 
ments and papers ancl do whatever else is necessary to secure such rights. 
The insured shall do nothing after loss to prejudice such rights. 

8. Changes 
Notice ro any agent or knowledge possessed br any agent or by any other 
person shall not effect a waiver or a change in any part of this pnlicy or 
estop the company from asserting any right under the terms of this 
policy; nor shall the tcnns of this policy be waived or changed, except by 
endorsement issued to form a part of this policy. 

9. Assignment 
Assignment ofinter<'.St undt:r this policy shall not bind the: company until 
its consent is cndo1s'd he1eon. If, however, the nr.med insurtd shall die:, 
such insurance as is afforded by this po]ic;• shall apply (I) to the namtd 
insurtd'1 legal repre<.entativc:, as the named inrnrtd, but only while acting 
within the scope of his dutir< as such, and (2) with respect to the property 
of the named insu,,d, to the person having proper temporary custody 
thereof, as irisurtd, but only until the: appointment and qualification of the 
legal representative. 

10. Cancellation 
.This policy may be canceled by the namtd insurtd by surrender thereof 
to the company or any of its authorized agents or by mailing to the com· 
pany written notice stating when thereafter the cancellation shall be 
effective. This policy may be canceled by the company by mailing to the 
namtd insurtd at the address shown in this policy, written notice stating 
when not less than ten days thereafter such cancellation shall be effective. 
The mailing of notice as aforesaid shall be sufficient proof of notice. The 
time of surrender or the effective date and hour of cancellation stated 
in the notice shall become the end of the policy period. Delivery of such 
written notice either by the named insurtd or by the company shall be 
equivalent to mailing. 
If the namtd iruurtd cancels, earned premium shall be computed in 
accordance with the customary short rate table and procedure. If the: com· 
pany cancels, earned premium shall be computed pro rata. Premium ad
justment may be- made either at the time cancellation is effected or as soon 
as practicable after cancellation becomes effective, but payment or tender 
of unearned premium is not a condition of cancellation. 

11. Declarations 
By acceptance of this policy, the named insurtd agrees that the state
ments in th~ declarations arc his agreen ents and repr-·,entations, that 
this policr is issued in reliance upon the truth of such 1eprcsentations 
and that this policy embodies all agreements existing bet,,.,,en hims··lf and 
the company or any of its agents relating to this imuranc~. 

In witness whereof, the compony has caused this policy to be signed by its President and Secretary of Hartford, Ccnneclicut, and 

counter~igned on the declarations page by a duly authorized agent of the company. 

Pago 8 
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[Filed April 7, 1978) 

MOTION FOR SUMMARY JUDGMENT 

The complainant, Utica Mutual Insurance Company, moves 

the 1Court for swnmary judgment against Travelers Indemnity 

Company for the relief requested in the Bill of Complaint in this 
. I 

cause. 
' 

* * * 
UTICA MUTUAL INSURANCE COMPANY 

By Counsel 

I 

! 
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[Filed April 17, 1978] 

AMENDED ANSWER 

I 

I Comes now the defendant, Travelers Indemnity Company,_by 

I
I c~unsel, and for answer to the Bill of Complaint filed against 

1 it by the complainant says: 
I 

I 

I 
i 

I 
I 

II 
Ii 
!• 
Ii 

•11 

ii 

I. Paragraph I is admitted. 

II. Defendant specifically denies the allegations set 

forth in Count II of the complainant's complaint that .the 1969 

Chevrolet, four-door sedan was occupied by Norman Gilbert at the 

time of the incident. The remaining portions of paragraph II 

are admitted. 

III. Defendant admits that it has issued the insurance 

policy specified in Count III of complainant's complaint in the 

amount named. However, defendant specifically denies that any 

coverage existed for Tivis Gilbert resulting from the incidents 

recited in complainant's complaint. The remainder of Count" 

III is admitted. 
I 

IV. Defendant admits that it issued the insurance policy 

named in Count IV in the amounts named. However, defendant 

specifically denies that any coverage existed for Norman Gilbert 

under said policy for those incidents set forth in complaint's 

complaint .. Travelers admits that the said policy contained an 

endorsement providing for the use of any other automobiles, b11t 

denies that any coverage was provided for non-owned vehicles. 

The remaining portions of Count IV are admitted. 
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II ; ~ V. . The defendant believes that the facts set forth in 

I 
par4graph V are correct. 

. 
VI. The defendant believes that the facts set forth in 

VI are correct. paragraph 

I i VI I. The defendant believes that the facts set forth in 

I partgraph VII are correct. 

i VIII. Paragraph VIII is admitted. 

1 IX. (a) Defendant admits ·that an action was filed by 
i 
I 
I Eli~abeth Gilbert in this Court naming Travelers as a defendant. 

Howiver, pursuant to defendant's demurrer, which is currently 
I 

undkr advisement before this Court, it is alleged that no where 

in ~he action filed by Elizabeth Gilbert does Elizabeth Gilbert 

a11kge that Travelers is·liable since Elizabeth Gilbert has not, 

in ~act, pleaded in the alternative. 
I 

(b) Defendant admits the allegations in· paragraph (b). 

X. Defendant admits the allegations contained in Count X. 

XI. Defendant admits the allegations contained in para

gra~h XI that this declaratory judgment action is appropriate 
I 
I 

an~ warranted under the circumstances. 
I I WHEREFORE, the defendant, Travelers Indemnity Company, 

p~~ys that this honorable Court declare and adjudge that the 
! 

in~urance policies issued to the said Tivis.Gilbert and Norman 

Gi~bert by the defendant, Travelers Indemnity Company, provided 
I 

no coverage for the acts of the said Tivis Gilbert and Norman 

Gilbert, which form the basis.of this litigation, and further 
I 

pr~y that this honorable Court dismiss the defendant, Travelers 
i 
I • Indemnity ~ompany as party to this action. 
I 
I 

Respectfully submitted, 

TRAVELERS INDH1NITY COMPANY 

-57-
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[Filed April 17, 1978] 

MOTION FOR SUM..~RY JUDGMENT -

COMES NOW the Defendant, Elizabeth Gilbert Jennelle, 

formerly, Elizabeth Gilbert, and moves the Court for Summary 

Judgment against Utica Mutual Insurance Company, Fireman's Fund 

Insurance Company and American Inter-Insurance Exchange, and a 

final order establishing their liability to pay the judgment re-

ceived by Elizabeth Gilbert on August 10, 1977. 

-. 
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[Filed April 19, 1978] 

MOTION FOR SUMMARY JUDGi•iENT 

Your Defendant, Fireman's Fund Insurance Company, 

joins w~th Utica Mutual Insurance Company in .moving the Court 

for sum.itary judgment against Travelers Indemnity Company, 

and req!ests relief sought.in the bill of complaint in this 

co.use. 

*' * * j 

-1 

FIREMAN'S FUND INSURANCE COMPANY 

By counsel 
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[Filed April 26, 1978] 

MOTION FOR SUMMA.RY JUDGMENr 
' 

! The defendant, Travelers Indemnity Company, moves this 

! Court for summary judgment against Utica Mutual Insurance Company for 

the relief requested in the Amended Answer filed in this cause. 

J 
TRAVELERS JNDE/v'1NITY COMPANY 

I 

I 
By Counsel 

I 
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RE: 

[Filed and Entered July 6, 1978) 

MEMORANDUM OPINION 

Utica Mutual Insurance Company 
v. 
Travelers Indemnity Company, et al 
Circuit Court of Washington County 
File No. 5142 

I 
In this cause there are three.basic issues pending for 

decision by the Court. The Court will take up each issue 

separately. 

I I 

MOTibN FOR ATTORNEYS FEES AND EXPENSES FILED BY 
UTICA MUTUAL INSURANCE COMPANY PURSUANT TO RULES I OF COURT 4: 12 (4) 

The ~ourt will first look to the pending motion for award 

of expenbes and attorneys fees filed by Utica Mutual Insurance 

Company ~n February 10, 1978. A hearing was held on February 

17, 1978 on this motion as well as other motions filed by Utica 

Mutual Ipsurance Company asking that discovery be compelled of 
I . 

Travelers Indemnity Company based on certain discovery motions 

previous~y filed. 

The ~riginal Bill of Complaint in this matter was filed on 

November 2, 1977. On November 16, 1977 certain discovery requests 

were filed by Utica including requests for production of documents, 

requests for admissions, and interrogatories, all directed to 

Travelers. Order was entered on December 7, 1977 allowing 
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' "Utica v. Travelers 
Page 2 

Travelers two additional weeks to answer and respond to 

interrogatories. On December 13, 1977 Travelers filed its 

answer to the Bill of Complaint and also filed on the same 

day its answer to interrogatories, answer to requests for 

admissions, and answer to request for production of documents. 

On December 15, 1977 counsel for Utica sent a letter to Travelers 

asking for more responsive answers. Counsel for Travelers indi-

cated by letter of December 19, 1977 that "we do not at this 

point have the necessary information in order to fully answer 

your request for production of documents, requests for admissions 

and interrogatories. However, I am today contacting Travelers 

in hope that we may be able to obtain this information at the 

earliestpossible time. As soon as we receive this information, 

I will certainly forward it to you and I trust that this will be 

in the near future." Counsel for Travelers next sent a letter 

dated December 28, 1977 to counsel for Utica indicating that 

cert,ain :information had already been sent to counsel for Utica, 

the implication being that certain documents, apparently requested 

in the request for production of documents, were· already in the 

possession of cotmsel for Utica and filing of those documents 

thus was tmnecessary. On December 30, 1977 counsel for Utica 

replied to Traveleri;' letter of December 28 indicating that 

"the principle purpose of the request for pro.duction of documents, 

requests for admissions, interrogatories, etc., is not to obtain 

' 
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Utica v. Travelers 
Page 3 

inforrnat!ion for my own benefit but to get the pertinent facts 

into t~e court file and before the Court. It is rnv belief that 

there should be very few genuine issues of fact in the declara

tory. juqgernent suit and perhaps no issues of fact which would 
I 

bear on .the question of coverage under the Travelers' policies." 

The tenor of the letter of December 30, 1977 from Utica to 

Travelers was to again ask Travelers to respond to the discovery 

request~ then pending. 

Nothing further happened until February 9 at which time Utica 

mailed to the Court for filing certain motions asking that 

discove~y be compelled of Travelers. These motions were filed 
I 

with th~ Court on February 10, 1978. Included in those motions 

was one asking for an award of expenses and attorneys fees 

pursuant to Rule 4:12 (4) of the Rules of Court. On or about 

Februaryi 13, 1978, cormsel for Travelers apparently telephoned 

counsel ~for Utica and advised that Travelers was prepared to 

file new responses to the discovery pleadings and indicated 

their intention to file those responses within the week. At 
i 
I . 

that ti~e they advised that a hearing which was then scheduled 

for February 17, 1978 on the discovery motions then pending 

would not be necessary. At that time, apparently, counsel for 

Utica advised counsel for Travelers that there may be other 

matters to be taken up on February 17 and the hearing was not 

cancelled. Counsel for Travelers hand-delivered its new responses 
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'Utica v. Travelers 
Page 4 

to the Court and to counsel for Utica at the hearing on 

February 17, 1978. 

The matters of discovery have now been completed but there 

remains the issue of whether or not u'tica is entitled to 

attorneys fees and expenses by reason of having to compel 

discovery of Travelers. Utica primarily relies on the chronology 

of events for the substance of its request for attorneys fees and 

expenses. 

There seems to be little question that there was considerable 

delay by Travelers in providing the information requested by 

Utica and that such information was critical to the law suit. 

Counsel for Travelers states in its letter memorandum of February 

28, 1978 as follows: 

In light of the importance of the pleadings 
and responses of the discovery responses, it 
became incumbent upon Travelers in December, 
1977, to fully investigate its files and 
the files of other agencies, such as the 
Division of Motor Vehicles, in order to fully 
respond to complainant's Bill of Complaint 
and discovery pleadings. Due to the crucial 
nature arrd potential legal effect of all 
documents relating in this case, all diligence 
was necessary in order to identify and locate 
these documents in their entirety prior to the 
filing of any responses on behalf of Travelers. 

Travelers goes on to say in its letter of February 28 

that there was som~ difficulty in locating certain records. 

The letter states as follows: 

It is unc1ear as to precisely why Travelers had 
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.Utica J 
Page 5 

\. .. \.._) 
Travelers 

been unable to locate its own records. 
Requests for these records must be 
channeled through Travelers' Roanoke 
off ice and then must be for-Warded to 
their Richmond office where these records 
are stored. Even prior to the time 
these requests were made, however, as 
Mr. Eskridge pointed out to the Court 
on February 17, Travelers did not have 
a comprehensive file on SR 22's filed, 
and these had to be obtained by Mr. 
Eskridge from the Division of Motor 
Vehicles. 

The letter goes on to say,: 

The nature of the documents was so crucial 
to the .central issues of this case that it 
was necessary to affirm the completeness 
of this information, rather than filing it 
in a piece mill fashion, without some veri
fication. It was during this period that 
Utica filed its motions to compel discovery. 

As ounsel for Utica points out in its letter of February 

28, 197~, the new responses filed on February 17 still did not 

in all ~espects comply with the discovery requests. Some .of 

the res~onses were hedged with qualifying language which left 

open th~ question as to whether or not there was any additional 

informa ion Travelers might provide as might relate to that 

specific request. There was a request for the Travelers under-

writing file and this request was objected to by Travelers and 

the Cou~t eventually ruled on that matter. The delay in 

providibg information in the Travelers lIDderwriting files .is 

not a cbnsideration upon the issue of whether or not attorneys 

fees and expenses will be awarded since such request was properly 

objected to. 
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Utica v. Travelers 
:page 6 

It appears to the Court that there was undue delay by 

Travelers in providing the information to Utica that was 

requested back in .. December of 1977. There is no question 

that some of th.e· inforTI1ation requested was very crucial to 

what will ultimately be the disposition of the declaratory 

judgement suits. However, what was requested were simply 

documents, answers to certain interrogatories, and requests 

for certain admissions. The fact that these particular facts 

and documents were ·crucial to the case should not, by virtue 

of that fact alone, cause delay in providing such documents 

and facts to the Court. Those documents and facts are what 

they are, and nothing can change whether they are true or 

not true or.how they might affect the law suit. Thus, the 

critical nature of the documents and the facts do not in the 

Court 1 s mind justify a delay in filing same. Moreover., once 

the motion to compel discovery was filed, Travelers apparently 

was able to gather together rather quickly the information it 

neec;ied to substantially comply with the various discovery 

requests. This fact alone would indicate some unreasonable 

delay in providing the information to Utica as requested. In 

fact, it was not until Travelers sent a letter to the Court 

dated May 10, 1978 that the record was finally conclusive as 

to whether or not all of the information requested was in fact 

supplied. Apparently on or about Hay 5, 1978 it was concluded 
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Utica v. Travelers 
~age 7i 

that the Travelers' files contained no other informatioti 

pertijent to the law suit. It is not clear to the Court 

why a !thorough search could not have been made in December 
I 

of 19~7 and the same reported to the Court at that time. 

T~erefore, the Court is of the opinion that the motion 

for atitorneys fees and expenses filed by Utica as a result 

of ha~ing to compel discovery of Travelers is well taken and 

should be granted. The Court will request colll1sel for Utica 
I 

to prelpare a billing for its expenses and reasonable attorneys 

fees for.approval by the Court. 

II 

MOTION FOR SUMMARY JUDGEMENT FILED BY 
ELIZABETH GILBERT JE~~NELLE 

Evln though this issue (II) may be rendered somewhat moot 

by virtue of the rulings of ·the Court in part III of this 

opinio , nevertheless, it may have application to the cases 

pendin~ arising out of the same incident. 
I 

Thb incident which gives rise to the issue involved in 

this plrt II occurred on December 6, 1975 on U. S. Route 19 

in Waslington County, Virginia. The plaintiff, Elizabeth 

Gil be+, was a passenger in an automobile being driven by one 

Shirley Gray, which automobile was forced off the highway by 

the drlver of another vehicle, a brown chevrolet owned by one 

Tivis bilbert. Elizabeth Gilbert and others in the automobile 

I 
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Utica v. Travelers 
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( 

suffered injuries as a result of the accide~t. The passengers 

in the Gray vehicle brought suit to recover damages for their 

personal injuries. Elizabeth Gilbert's suit was tried first by 

the Court with the defendants being Tivis Gilbert, Gorman Gilbert, 

Norman Gilbert, Ronald Bailey, Doug Wright and Enos B}ankenship . 
. /''./ 

She alleged that the defendants entered into a conspiracy to 

stop the Gray vehicle and remove therefrom the inf ant child of 

Elizabeth Gilbert, which child was a passenger in the Gray 

automobi.le at the time. Trial was held on July 5 and 6, 1977 

in the Circuit Court of Washington County with Norman Gilbert 

being the only defendant who both answered and appeared. He 

was represented and defended at trial by counsel for Travelers 

Indemnity. The case was tried and submitted to the jury on 

agency and conspiracy principles, the evidence showing that all 

the defendants had agreed to act each as the agent of the other 

and that the Gray vehicle was forced f~om the highway in furtherance 

of the agreement or conspiracy. The testimony was in conflict 

as to who was actually driving the Tivis Gilbert automobile at 

the time the Gray vehicle was forced from the road. There was 

also some conflict in the evidence as to the whereabouts of 

Norman Gilbert at the time of the collision, that is, whether 

or not Norman Gilbert was in the automobile or not at the time 

the collision occurred. 

A verdict was returned in favor of Elizabeth Gilbert for 
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i 
compenslatory damages in the amount of $30,000.00. A verdict 

I 

of punitive damages w2s also returned as follows: 

Tivis Gilbert - $15,000.00 punitive damages 
Gorman Gilbert - $ 2,000.00 punitive damages 
Norman Gilbert - $ 2,000.00 punitive damages 
Ronald Bailey - $ 2,000.00 punitive damages 
Doug Wright $ 2,000.00 punitive damages 
Enos Blankenship-$ 2,000.00 punitive damages 

The total verdict was $55,000.00. 

Tra
1

velers Indemnity Company had a policy of liability 

insuranlce on the brown chevrolet automobile owned by Tivis 

Gilberti· and used in the conspiracy. It has been admitted that 

this p1licy was in effect on the day of the collision, and 

that tHe limits of the policy were $25,000.00 for each person 

I and $50
1

, 000. 00 for each incident. Travelers has also admitted 

that p~ior to the accident this policy had been certified to 
! 

the viJginia Division of Motor Vehicles as proof of the financial 

responJibility of Tivis Gilbert for the future. Such certifica

tion wds evidenced by the filing of a form SR-22. Travelers also 

had a Jolicy of liability insurance with Norman Gilbert. This 

policy had also been certified to the Virginia Division of Motor 

VehiclJs as proof of financial responsiblity for the future by 
I . 

the filing of a form SR-22. This policy and the filing of the 

I -SR-22 nas been admitted by Travelers through discovery procedures. 

The Trlvelers policy with Tivis Gilbert was an "owner's policy". 
I . 

It is in dispute as -to whether Norman Gilbert's policy with 

Travellrs was an "operator's policy" or "owner's policy".· It 
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has been admitted, however, that the Travelers policy with 

Norman Gilbert contained a non-owned vehicle rider. 

Utica Mutual Insurance Company, Fireman's Fund Insurance 

Company, and American Inter-Insurance Exchange all had policies 

with different individuals which served as uninsured motorist 

coverage to the injured parties should the Tivis Gilbert vehicle 
J 

be found to have been an uninsured motor vehicle. 

Other facts which are not in dispute are that Elizabeth 

Gilbert, in her suit against Tivis Gilbert, et als, served a 

copy of the motion for judgement on Utica Mutual Insurance 

Company, Fireman'~ Fund Insurance Company and American Inter

Insurance Exchange, the uninsured motorist carriers involved. 

Furthermore, all uninsured motorist carriers filed answers and 

were represented by counsel in the Elizabeth Gilbert s-uit. 

Furthermore, Travelers Indemnity Company, by letter dated 

September 30, 1976, expressly denied coverage under the Tivis 

Gilbert policy for various alleged policy defenses, to-wit: 

"lack of notice, failure to cooperate, failure to forward suit 

papers, cormnission of intentional act and possibly further 

breaches of the policy conditions." Further, Travelers Indemnity 

Company, expressly· denied coverage under the Norman Gilbert policy. 

The plaintiff, Elizabeth Gilbert, filed her motion for 

Summary Judgement asking that the uninsured motorist carrier 

pay the judgement obtained and that any coverage question 
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I 
betweeJ the liability carrier and the uninsured motorist 

carriej is a separate matter between the insurance companies 
I . 

and should not be a cause of delay to the plaintiff in 

receivJng her payment. Utica, the uninsured motorist carrier, 

argues I that, because the judgement to be paid exceeds the 
I . 

coverage provided by the liability carrier, all issues in the 
I 

matter /need to be resolved to avoid potentially inequitable 

I results:. 
I 

Th, issues raised by the briefs appear as follows: 

(l)j Can the plaintiff, Elizabeth Gilbert, collect on 
I 

her ju4gement from the uninsured motori~t insurance carriers, 
I 

even iff the primary carrier's (Travelers) denial of coverage 

is fojd to be without merit? 

(2)1 If the \filinsured motorist carrier is required to pay 

a judgdrnent in excess of the liability carrier's coverage, is 
I 

the liAbility carrier liable to'the uninsured motorist carrier I 

for sudh excess, when the liability carrier has improperly I -
deniedicoverage? 

I 
Th~ first question seems clear in Virginia law and is not 

I 
signif~cantly challenged by the uninsured motorist carrier in 

i 
this a4tion except as it mingles with question (2). The appli-

cable Jtatutes are §38.1-381 (b) and (c). The read as follows: 
I 
I 
I 
I 
I 
I 

(b) Except as provided in paragraph (j) 
of this section, no such policy or contract 
relating to O\..'Tlership, maintenance or use 
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of a motor vehicle shall be so i~sued or 
delivered tmless it contains an endorsernent 
or provisions tmdertaking to pay the insured 
all sums which he shall be legally entitled 
to recover as damages from the owner or 
operator of an tminsured motor vehicle, 
within the limits which shall be no less than 
the requirements of §46.1-1 (8) ... 

(c) As used in this section ... the term 
uninsured motor vehicle means a motor 
vehicle as to which there is (i) bodily 
injury liability insurance and property 
damage liability insurance both in the 
amount so specified by §46.1-1 (8), as 
amended from time to time, or (ii) there 
is such insurance but the insurance 
company writing the same denies coverage 
thereunder for any reason whatsoever 
including failure or refusal of the 
uninsured to cooperate with such company ... 

(e 1) Any insured intending to rely on 
the coverage required by paragraph (b) of 
this section shall, if any action is instituted 
against the owner or operator of an uninsured 
motor vehicle, serve a copy of the process 
upon the insurance company issuing the policy 
in the manner prescribed by law, as though 
such insurance company were a party defendant; 
such company shall tqereafter have the right 
to file pleadings and take other action allow
able by law in the name of the owner or 
operator of tretminsured motor vehicle or in 
its own name; ... 

(f) Any insurer paying a claim l.IDder the 
endorsement or provisions required by 
paragraph (b) of this section shall be 
subrogated to the rights of the insured to 
whom such claim was paid against the person 
causing such injury, death or damage and such 
person's insurer notwithstanding that it may 
deny coverage for any reason, to the extent 
that payment was .made ... 

Based on the applicable statutes, set out above, together 
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with the case law [see for example Midwest Mutual Insurance 

Comoanv y. The Aetna Casualtv Surety Company, 216 Va. 926 (1976)], 

three thlngs must come together in order to bring into effect 

uninsurek motorist vehicle coverage, namely, the defendant's 

-·1 I b · d h 1 f · vehic e must e an uninsure motor ve ic e, copies o the motion 
.1 

for judgkment must have been served on each uninsured motorist 

insurancl carrier, and the plaintiff's claim must be reduced to 

judgemen~ aga~~t the defendant. All three of these elements 

have beeh met in the present case. The facts, which are basically 

undisputld, show that Travelers Indemnity Company, the defendant's 

liabilit~ insurance carrier denied coverage and, in fact, continues 

to deny coverage to the defendant. The reason for denying coverage 

is immaterial as can be clearly seen by a reading of §38.1-381 (c). 

The undisputed facts also show that copies of the motion for 

judgement have been served on the uninsured motorist insurance 

carriers. Thirdly, the plaintiff's claim has been reduced to a 

judgement by virtue of a final order entered in this case on 

August 1/0, 1977. There seems little question, therefore, and 

in fact,1 it is almost conceded by Utica's brief, that once 

these tJree elements come together the coverage of the motorist 

carrier is applicable. Whether or not the liability insurance 

carrier properly denied coverage is immaterial insofar as .the 

payment of judgement to the plaintiff by the uninsured motorist 

by virt e of the fact that the uninsured motorist carrier is 
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subrogated to the rights. of the insured to whom the claim was 

paid against the person causing the injury as well as such 

I • person s insurer. 

Having concluded that the tminsured motorist carrier is 

liable on its coverage, it must next be determined if it 

must pay the entire amount. of the judgement or only the lim_it 

of the liability carrier's coverage tmtil all issues are 

resolved. 

As stated above, there is little question in the Court's 

mind that once the three criteria for invoking tminsured motorist 

protection have Q~en met, then the full force and effect of the 

contractual and statutory provision of the tminsured motorist 

coverage come into play and must be met. In invoking the 

uninsured motorist coverage a separate contract emerges between 

the uninsured motorist carrier and the insured (the plaintiff in 

this case). To that extent, Utica, in this case, does not stand 

in the shoes of the uninsured motorist. Its tminsured motorist 

policy does not insure the defendant against liability, but 

rather insures Mrs .. Gilbert and others protected under her 

policy against inadequate compensation. Utica's liability to 

its insured is contractual, even if it is based upon the 

happening of a contingent event to bring it into effect. Once 

that event happens (that is a defendant is declared an uninsured 

motorist), then the contract in all its force and effect is 
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i 
applicabRe. Therefore, in requiring payment of the judgement 

in this :case the Court does not look to the provisions and terms 
I 

of the ~iability insurance contract (Travelers' policy), but 

rather looks to the terms and provisions of the uninsured 

motorist[ coverage. Therefore, the -uninsured motorist carrier 
i 

in this 1case is required to pay the $55, 000. 00 judgement to the 

i 
plaintiff if it is within its coverage limits. 

I 
Prodedurally, Utica registers no concern with this procedure 

where, as is the usual case, the judgement obtained is within 
! 
I 

the limilts of both the liability insurance carrier's policy 
1 

and the :uninsured motorist coverage. 
I 
I 

' Thu~, we are brought to the crucial issue set out in (2) 
I 
I 

above, ~nd one which has not been decided by the Courts before, 

namely, 
1
if the uninsured motorist carrier is required to pay 

I 
I 

the judgement and it is subsequently determined that coverage 

was imptoperly denied by the liability insurance carrier, is 
' 

the lia~ility insurance carrier liable to the uninsured motorist 

carrier[ for the full amount of the judgement obtained and paid 
I 

even wh~n such judgement is in exc'ess of the limits of the 
I 

liability insurance carrier's coverage? The statute speaking 
I 

to thisj circumstance is not vague, uncertain or ambiguous .. It 

is cleak. It says that subrogation shall be allowed to the 

extent 1that payment was made. In this case payment would be 
' 

made in! the amount of $55, 000. 00 and subrogation would be 
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allowed in that amount. Though it is unlikely, as counsel 

for Utica points out, that the Gene.ral Assembly contemplated 

the factual situation in this suit when writing the statute, 

nevertheless, the statute speaks for itself and, in this 

Court's· opinion, clearly covers this is_sue. It is the function 

of the courts to interpret and apply the acts of the legislature 

as written and not to rewrite them or make corrections in them 

on the basis of some assumption of error. See Carter v. Nelms, 

204 Va. 338 (1963). In Winston v. The City of Richmond, 196 

Va. 403 (1954), the Supreme Court said that "when the legisla-

ture has spoken plainly it is not the function of the courts to 

change or amend its enactments under the guise of construing 

them. The province of the construction lies wholly within 

the domain of ambiguity, and that which is plain needs no 

interpretation. The question here is not what the legislature 

intended to enact but what is the meaning of that which it did 

enact. We must determine the legislative intent by what the 

statute says and not by what we think it should have said." 

Since the language of the statute is clear and unambiguous there 

is no reason to consider the intent of the legislature or the 

wisdom of the law or whether or not the section dealing with 

subrogation is tmfair or unwise. If the practical result of 

what the General Assembly has enacted is unfair or unjust then 

such correction should be made by amendment of the statute in 
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an act lot the General Assembly. This Court can go no further 

than wJat the law allows. See generally General Accident v. 

Aetna, 208 Va. 467 (1868). · 

Therefore, the Court is of the opinion that the uninsured 

motorist carrier should pay the judgement of $55,000.00 and 

that un,der § 38. 1-381 (f) the uninsured motorist carrier would 
I 

be entiltled to be subrogated against the liability insurance 

carrier/ in the full amount of the payment made to the plaintiff 

in thisj case, notwithstanding that that arnolfilt is in excess of 

the cov.,erage limits in the liability insurance carriers' policy. 

III 

MOTIOl~S FOR SUMMARY JUDGEMENT FILED BY 
TRAVELERS INDEMNITY COMPANY AND UTICA 

HUTUAL INSURANCE COMPANY 

The facts pertinent to this portion of the opinion are the 

same as,' set out in part II above. 

Th~s portion of the opinion deals with the substantive 

coveraJe questions raised by the motions for summary judgement 

filed bly the insurance companies herein. There are two policies 

to be donsidered and they will be discussed separately. 

(a) COVERAGE UNDER THE TIVIS GILBERT POLICY 

Th, issue here is whether the incident which occurred 

constitiuted an "accident" within the meaning of the Virginia 

Motor iehicle Safety Responsibility Act. To frame the issue 

in different language, was it the intent of the General Assembly 
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to include intentional torts within the coverage of the 

Virginia Motor Vehicle Safety Responsibility Act. 

It appears agreed that the Tivis Gilbert policy was an 

"owner's .policy" within the meaning· of the statute, which 

means that the statute grants coverage for the insured's 

operation of a designated owned vehicle, but does not cover 

the insured 1 s use of "any motor vehicle not owned by him." 

The facts are also clear that the injuries suffered by 

Elizabeth Gilbert were the result of intentional and willful 

acts of the defendants. Moreover, it is agreed that the policy 

of Tivis Gilbert was certified by the Department of Motor 

Vehicles and was in effect at the time of the accident. 

This leaves for determination whether or not an intentional 

tort is within the statutory coverage of the Virginia Motor 

Vehicle Safety Responsibility Act, popularly called the 

Financial Responsibility Act. The Court is of the opinion that 

such coverage is not available. 

As has been pointed out in the briefs, the difference 

between a state having a Financial Responsibility Act and one 

having cori1pulsory insurance law should first be noted. In a 

compulsory insurance jurisdiction all motorists are required 

to have some form of insurance speci£ied by the statute prior 

to obtaining the privilege to Operate a motor vehicle within 

that jurisdiction. Thus, all motorists are subject to the 
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same statute and afforded the same protection. In a financial 

respon$ibility jurisdiction, however, and under Virginia law 

particularly, a driver is not required to purchase automobile 

liability insurance prior to operating a motor vehicle on the 

highwaws of Virginia unless that driver has committed some 

irrespionsible act in his use of a motor vehicle which by the 

terms bf the Financial Responsibility Act would require the 

Commisisioner of the Division of Motor Vehicles to obtain proof 

of th~ financial responsibility in the future before allowing 
I 

that person to operate a motor vehicle on the highways of 

Virginia. Thus, the compulsory nature of the Financial Respon-

sibility Act applies only to those few people who have shown 

I themselves to be irresponsible in the operation of a motor 

vehicte in Virginia. Every other driver in Virginia is free 

to de~ide for himself whether or not to purchase automobile 

liability insurance for his protection. Therefore, not being 
I 

I 

a compulsory insurance state, see Reliance Insurance Companies 

v. Da~den, 217 Va. 694 (1977), it is possible for a driver in 

I 

Virgi:nia to collide with another driver who does not have 
I 

insuriance coverage. To correct the injustice that may arise 
! 
I 

from:such a situation (that is, an innocent victim not being 

able ,to recover for injuries caused by a negligent non-insured 

' driv~r), Virginia has pioneered the concept of uninsured 

motorist coverage. Id., at 696. 
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Against this background the Court addresses itself to 

the issue of whether an intentional tort is covered under 

the statutory skeem of financial responsibility. The Virginia 

Supreme Court has not spoken to this issue but the Supreme 

Court· of Oregon has addressed it in a recent opinion. In 

the case of Snyder v. Nelson, 278 Or. 409, 56~ P 2nd 681 (1977), 

this precise issue was addressed. Nelson intentionally rammed 

Snyder's vehicle and ran it. off the road. The insurance policy 

issued to Nelson was issued 'lID.der the Oregon Fin~ncial Responsi-

bility Law. It was contended that the Financial Responsibility 

Law extended coverage in the policy to apply to intentional 

torts. The Supreme Court of Oregon rejected this contention 

stating as follows: 

The thrust of the law apparently is to 
make certain an insured has coverage of 
normal scope which cannot be voided sub
sequent to an accident by the insured' s 
own statements or lack of cooperation. It 
is, therefore, our conclusion that the 
Financial Responsibility Law was not 
intended to require coverage for inten
tionally inflicted personal injuries or 
property damages. 

Under a voluntary policy issued in Virginia (that is, one not 

issued pursuant to the Financial Responsibility Law), it seems 

evident that intentional acts are not covered as against public 

policy. See Farm Bureau Mutual Automobile Insurance Co. v. 

Hammer, 177 F. 2d 793 (4th Cir. 1949). If, therefore, it was 

the intent of the legislature, and this Court feels that it 
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was, tjo require certain drivers to show evidence of financial 

responsibility so that potential innocent victims would be 

prote~ted in the same manner as if they encolIDtered a driver 

with yoluntary coverage, then it would be inconsistent to hold 

that the Financial Responsibility Law requires coverage for 
! 

intentional torts. To hold otherwise would create two classes 

of coverage, one a "super coverageu for those drivers who are, 

' in fa~t. irresponsible and then a lesser coverage for those 

drive~s who have, in fact, demonstrated no such irresponsibility. 

Such ~ result seems illogical to this Court. 

lit is true as counsel for Utica points out that as a 

gener:al rule the compulsory insurance jurisdictions have held 

that 'intentional torts are within the statutory coverage; 

howe~~r. in a compulsory insurance state all drivers are subject 

to that determination so that there is no difference in the 
; 

quality of coverage between two classes of drivers. 
I 

ijowever, the Court feels there is a stronger reason, based 
! 

on s~atutory policy, why the uninsured motorist carrier should 
I 

bear:the coverage burden in this case. There is little question 

that 1 equity requires a statutory scheme by which coverage should 
I 

be allowed to this plaintiff even though injuries were sustained 
i 

as a: result of wrongful acts. In some jurisdictions, North 

Carolina and Massachusetts, for example, that result is accom-

plis~ed by the c?ncept of compulsory insurance, whereas in 
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Virginia, this Court believe~ that that res~lt is intended to 

be accomplished by the concept of Financial Responsibility 

Laws plus the concept of uninsured motorist coverage. This 

combination, in theory at .least, tends to accomplish the same 

purpose as compulsory insurance does in other jurisdictions. 

Therefore, the Court is of the opinion that intentional 

torts are not within the statutory coverage of the Financial 

Responsibility Law and that such loss as was adjudicated in 

the instant case was meant under the insurance concept developed 

by the General Assembly of Virginia to be born by the uninsured 

motorist carriers. 

(b) COVERAGE UNDER THE NORMAN GILBERT POLICY 

Norman Gilbert, one of the defendants, also had a policy 

certified by the Commissioner of the Department of Motor Vehicles. 

There is some question as to whether that policy was an owner's 

policy or an operator's policy. In view of the fact that the 

Court has determined that a wrongful· act would not be covered 

under the policy in any event, the other issues s~rrounding 

the Norman Gilbert policy are now moot. 

Counsel for Travelers is requested to prepare a draft decree 

for endorsement by all counsel of record. 

THIS ~~F JULY, 1978. 

t!ra~OBell;""J'~dge. _ .· 
. < . .. . . 
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[Filed November 6, 1978] 

November 1, 1978 

Honprable Wayne L. Bell, Judge 
Washington County Circuit Court 
Abingdon, Virginia 24210 

i 
I 

Re: Utica Mutual Insurance Company v. 
Travelers Indemnity Company, et al 

I 

I 

Dea!r Judge Bell: 

We acknowledge receipt of Bob Ingram's letter to 
me :of October 12th, a copy of which was sent to the Court. 
Enc'losed is a copy of my letter of this date to Bob 
par!tially explaining the situation and partially apologizing 
for

1 

the delay. 

Resolved and unresolved questions. The prayer for 
rel[ief in the Complaint in this case contains six paragraphs. 
Par'agraph 5 contained four subparagraphs, (a), (b), ( c) and 
(d)1. Subparagraph (d) in turn was subdivided into six 
sub;sidiary questions, ( i) through (vi). Some of these 
issues have been rendered academic or moot by subsequent 
deVielopments or by the Court's opinion, but there are two 
unr!esolved questions for decision. 

I 

! 
, Paragraph 1 of the Complaint, requesting the 

app!ointment of a guardian ad li tern, etc., has been complied 
with. 

I 

Paragraph 2 of the Complaint, requesting the stay 
of • further prosecution of the action styled Elizabeth 
Gil~bert Y:_ Fireman's Fund Insurance Company, et al, is not 
th~ subject of any present controversy. 

I , 
; Paragraphs 3 and 4, regue.s:ting the stay of further 

prqsecution of the ~hirley Gray, /El1~~et_}):JAnn #:i}9~z-t .~n9,. 
Nelson Jennelle suits, have been. :,r_e.nde;red m'Oot:,_.byrth~ ,.,.. 
setitlement of those suits by .. Firem~n ! sf:; Fund '"·Jnsi_ii::_ance 

Co~pany. ,._, Li,:~;:~·-·:; ~~~·~' ~~j>: r~ 
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Paragraphs 5 (A), (B) and (C) have been resolved 
adversely to the uninsured motorist carriers by the Court's 
opinion. 

Paragraph S(D)(i) of the Complaint is now moot in 
that Fireman's Fund concedes that it has the primary 
uninsured motorist coverage, and has settled the Shirley 
Gray, Nelson Jennelle and Elizabeth Ann Gilbert cases on the 
basis of that concession. 

Paragraph S(D)(ii) has not been adjudicated, but 
Utica now concedes that Elizabeth Gray Gilbert was a 
resident of the household of Shirley Gray at the time of the 
collision. 

Paragraphs S(D)(iii), and (iv) have been rendered 
·moot by the settlement of the Elizabeth Ann Gilbert and 
Nelson Jennelle cases by Fireman's Fund. 

This leaves the issues raised by Paragraphs 
5 (D )(v) and (vi) still undecided and not mooted by the 
Court's opinion or subsequent developments. In fact, the 
Court's opinion as to the applicability of the Travelers 
policies brings those questions to the fore. 

Validity of service of process. Paragraph S(D)(v) 
asks the Court "to determine and adjudicate that the 
judgment in the action in this court styled Elizabeth 
Gilbert v. Gorman Gilbert, et al is void as against Doug 
Wright and Enos Blankenship for lack of effective service of 
process, and that Utica, Fireman's Fund and AIE have no 
riability for such judgment as to said defendants." 

The Court file in Elizabeth Gilbert v. Gorman 
Gilbert contains an Affidavit filed by Elizabeth Gilbert to 
the effect that Enos Blankenship and Doug Wright could not 
be located; that due diligence had been used to ascertain in 
what county or corporation those defendants resided, but 
without effect; and that "she does not know and is unable to 
ascertain any post office address" for said defendants. A 
copy of that Affidavit is attached for ready reference. 

Process directed at said defendants was served on 
the Commissioner o~ Motor Vehlcl~~-~. r;~-\:tach7.q f.9.r .. ready 
reference are copies of the~ C_orcµnis~ioner 1 :s ~\ /le~fer ·of 
September 30, 1976 to the Clerk, of -·,thi:s: Court;.:.;.',~long ·with 
his Affidavit of Compliance and .. a :_:.copy\~'f th~- J'{q1;:ice·. :. The 
lette:r to the Clerk and the Affi.9.aYi~:~jf co~)3l.ia~9~ both 

~;.. 'i...o;• l:J . 
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indicate that no notice was mailed to defendants Doug Wright 
and' Enos Blankenship since their addresses were unknown. 
Als6 attached is a copy of Mr. Harrigan's letter of 
Septeritber 27, 1976 to the Chief Deputy Sheriff of the City 
of Richmond. There was no other service of process on Enos 
Blahkenship or Doug Wright, and neither of them made any 
voluntary appearance in the case. 

I 

. The Affidavit filed by Elizabeth Gilbert states 
that. "service of process is authorized pursuant to Section 
8-67.1 et seq. and 8-71 of the 1950 Code of Virginia .... " 
Sect.ion 8-67.1 of the Code provides for service of process 
on 1a "non-resident" through service on the Commissioner of 
Motbr Vehicles, and defines "non-resident" so as to include 
"any person against whom an Order of Publication may be 
issued under the provisions of Section 8-71." Section 8-71, 
in 'turn, provided that "on affidavit . . . that diligence 
has been used by all on behalf of the plaintiff to ascertain 
in 

1

what county or corporation he [a defendant] is, without 
effect . . . and order of publication may be entered against 
sucp defendant." 

The applicable statutes therefore seem to sanction 
the, procedure followed by plaintiff. However, as applied to 
thi(s situation, the Virginia statutory scheme makes no 
pro~ision for giving actual notice of the suit to the 
def1endant, nor for any method reasonably calculated to give 
him notice. It is therefore invalid in this situation 
sinice to permit the entry of a judgment against a defendant 
who

1 
has not been given actual notice of the proceeding, and 

whe:n procedures reasonably calculated to give him notice 
ha~e not been followed, would deprive such defendant of his 
prqperty without due process of law in violation of the 
Fourteenth Amendment. 

I 

1 
The leading case on this point is Wuchter v. 

Pi~zutti, 276 U.S. 13 (1928), a copy of which is attached:"° 
In,Wuchter v. Pizzutti, the Court stated that the question 
to , be decided was "whether a statute, making the Secretary 
of: State the person to receive the process, must, in order 
to be valid, contain a provision making it reasonably 
pr0bable that notice of the service on the Secretary will be 
COrrunUnicated tO the non-resident defendant Wh0 iS SUed. II 

The Court noted that the New Jersey statute under conside
ration contained no such requirement, and said "we think 
that a law with the effect of this one should make a reason
able provision for such probable communication." The Court 
further noted that "the enforced acceptance of the service 

I 
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Hon. Wayne L. Bell, Judge 
November 1, 1978 
Page 4 

of process on a state official by the defendant would not be 
fair or due process unless such officer or the plaintiff is 
required to mail the notice to the defendant, or to advise 
him, by some written communication, so as to make a 
reasonably probable that he will receive actual notice." 

Other cases have held that it is not necessary 
that the defendant actually receive notice of the suit, but 
that it is necessary that means be followed reasonably 
calculated to give the defendant notice. In the present 
case the method which was followed guaranteed that 
defendants Wright and Blankenship would not receive notice. 
Process was not directed to the Sheriff of Dickenson County 
in an attempt to serve Wright and Blankenship. No order of 

· publication was in fact entered, either in a newspaper 
having general circulation in Washington County, in 
Dickenson County, or elsewhere. 

Utica is not challenging the entire Virginia 
statutory scheme for service of process on non-resident 
motorists through the Commissioner of Motor Vehicles. It 
only challenges it in the limited factual situation in which 
the statute provides for giving no notice to the defendant, 
and provides no means reasonably calculated to supply notice 
to the defendant. That was the situation as to defendants 
Wright and Blankenship, and the judgment as to those 
defendants is void for lack of valid service of process upon 
them. 

Apportionment of Coverages. In Paragraph S(D)(vi) 
of the Complaint, Utica asks the Court, in the event of a 
ruling that the vehicle which alleged ran the Shirley Gray 
vehicle off the road was an "uninsured motor vehicle, 11 to 
declare and determine that "Utica and AIE must contribute in 
proportion to the amounts of their respective uninsured 
motorist coverages to satisfy any judgments in excess of the 
primary uninsured motorist coverage with Fireman's Fund, and 
to determine the amounts of such coverages." 

· In the present case American Interinsurance 
Exchange has filed a copy of its policy pursuant to Utica's 
Request for Production of Documents, but I cannot find any 
Answer filed by it in my file. Perhaps one was filed and I 
either failed to receive a copy of it, or it was misfiled in 
my office. In any event,. t~e~'i~q-~wEP:~"l fileji,~~~~·. ~~rAca.!l 
Inter-Insurance Exchange in 1.th~: t--lcase sty-;I.e~; :Elizabeth 
Gilbert Y..:.. Fireman Is Fund Insurancel cpinpanyr ett~al I~ states 
that American Inter-Insurance f~xq:p~tig~j "is \1Pfj}~¢s:Ponsiple 

Liii ~ l,;f..;/I t,:1) ~;] ~I ~ (._. 
t.:•: 
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Hon. Wayne L. Bell, Judge 
No~ember 1, 1978 
Page 5 

for any payments unto plaintiffs until such time as monies 
fr0m all other insurance carriers have been exhausted," and 
that "American Interinsurance Exchange is subrogated to all 
otfuer defendants herein." In other words, AIE seems to be 
saying that Fireman's Fund's coverage is primary; that 
Utica's is secondary; and that its coverage is tertiary. 

I • I am not aware of any authority for AIE's 
po~ition. In State Farm Mutual Automobile Insurance Company 
v.' United Services Automobile Association, 211 Va. 133, 176 
S.f. 2d 327 (1970), the Virginia Supreme Court ruled that 
caf riers whose coverages are secondary to those on the 
vehicle in which the plaintiff is riding would, as between 
thrmselves, contribute toward the judgment in proportion to 
the amounts of their respective coverages. That is, they 
"p~o-rate." Perhaps counsel for AIE can advise the Court of 
the basis for AIE's position. 

I am sure that Mr. Harrigan will want to reply to 
m~ position concerning the service of process on defendants 
Wr;igh:t and Blankenship, and that Mr. Sichta will want to 
stiate his position regarding the applicability of AIE' s 
coverage. After the Court has ruled on these points, I will 
be: glad to incorporate those rulings into the proposed Final 
O.r!der prepared by Mr. Ingram, to make some other minor 
c~anges in his proposed Order, and to submit it to Court for 
eritry. 

With best regards, we are 

WWE/jth 
EJllclosures 
c9: Robert Ingram, Esq. 

Thomas J. Harrigan, Esq. 
Thomas G. Hodges, Esq. 
Robert Sichta, Esq. 
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Very truly yours, 

PENN, STUART, ESKRIDGE & JONES 

By: Wm. W. Eskridge 
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[Filed as Exhibit to Letter] 

VIRGINIA: 

IN THE CIRCUIT COURT OF WASHINGTON COUNTY 

ELIZABETH GILBERT 

Plaintiff 

vs. 

GORMAN GILBERT, et al' 

Defendants 

. 'AFFIDAVIT 

This day Elizabeth Gilbert, Plaintiff in the above-

styied action states under oath, pursuant to Section 8-67.1 

et seq. and section 8-71 of the 1950 Code of Virginia as amended, 

that the defendants hereinafter listed were operators of a 

motor vehicle either in person or by an agent or employee and 

were involved in an automobile accident on December 6, 1975 in 

Washington County, Virginia. The deponent states that she has 

used due diligence to ascertain in what County or corporation 

the below listed defen·dants reside without effect. In support 

thereof she states: 

l.. Plaintiff on August 30, 1976 deposed other parties 

to this action who are close friends of these defendants and 

at that time, made inquiry without success as to the whereabouts 

of the below listed defendants~ 

2. Plaintiff has questioned, without success, friends 1 

of the below list~d defendants~ 

3.. That the hereinfiled cause of action arises out of 

a hit and run accident on December 6, 1975, following which 

no accident report was filed by any of the defendants or their 
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II 
11 

11 
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II 

., 
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•' .I 

age~ts or employees, with the State as required by law. 

4. That the below listed defendnnts have intentionally! 
I 

conqealed and wi thJ1eld their identity and location from the 
-

piafntiff, 
I 

5. That the below listed defendants have no known 

I 
addif.ess or residence and plei.intif f has been unable to ascertain 

in 'fhat County or corporation the below listed defendants 
I .. 

res~de. · 

Plaintiff further states that she does not know 

l and is unable to ascertain any post off ice address of the 
I 

belo~ listed individual defendants and that service of process 

is abthorized pursuant tb Section 8-67.1 et seq. and 8-71 of 
I 

the i9SO Code of Virginia as amended on the Commissioner of 

Motor Vehicles ... 

. i 

1. Enos Blankenship 

Last known address unknown 

Please Serve: Commissioner of Motor Vehicles 
Richmond, Virginia 

2. Doug Wright 

Last known address unknown 

Please Serve: Commissioner of Motor Vehicles 
Richmond, Virginia. 
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if0 . 
and sworn to before me this ,f day of . I 

..---

.. , 
My commission 

Notary Public / .. . . 

expires: · ·.··. ~47 /z/tii'' ' 
/ .. 

. . . '. 
1 ., 

.. . . 

. . 
• l 

11 
I 

I 
i 

· 11 

I 

I 
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VERN L HILL 

C0Mt.41SSIONER 

Division of J..1.otor Vehicles 
2220 lVest Broad Street 

S~ptember 30, 1976 

).4A.IL ADD~!.~~ 

P. 0. BOX 27.Cl2 

RICHMOND, V!H'CINIA 23289 

Rii:: . ELIZABETH G;lLBERT VS GORMAN GILBERT A/K/ A GARYJ.A.N 
GILBERT, RONALD E. BAILEY, A MINOR, NORMAN GILBERT, 
TIVIS GILBERT, DOUG WRIGHT ('"") , & ENOS BLA.NKENS,HIP (';'•) 

H6n. C. W. Smith, Clerk 
Washington County Circuit Court 
A?ingdon, Virginia 

I 

D~ar Sir: 

Einclosed is affidavit of compliance showing service 

dr process for the above case pursuant to §§ 8-67 .1 
i 

a;nd 8-67.2 of the Code of Virginia of 1950. 

.. 

(*) P~OCESSES NOT MAILED ADDRESSES UNKNOWN -- SEE ATTACHED AFFIDAVIT. 
I 

~incerely, 

I • • Vern L. Hill, Commissioner 
i . ,. . . 

By x 771. ~A<-/ 
I • Financial Responsibility Department 
~elephone 804/786-5979 

\1iS.~1osure 
cc: Thomas J. Harrigan, Esquire 
i The Dixie Building 

2060 North 14th Street 
Arlington, Virginia 22201 

:FR 11 Rev. 10/75 -91-

El~ED 
~~197~ 

~~ ~. "' 
tTRCUIT COLRT 

~INGTON COUNTY, 9lr. 



[Filed as Exhibit to Letter] 

<eon1n1onll.1raltlj of Vit({inia 
I".'\ THE OFFICE OF THE CO~fMJSSIO~ER OF THE DIVJSIO~ OF MOTOR VEBICLES. 

£lf fibanit of ctro1npliance 

I, L. M. YAi."'lCEY , being cognizant of the facts as 

. required by statute and being designated for the purpose by VERN L. HILL, 
i 
! .. 

COMMISSIONER OF THE DIVISION OF MOTOR VEHICLES OF THE COMMONWEALTH ; . I 
September , 19 76 , . OF VIRGINIA, do certify that on the 29th day of 

, · Amended 
:,a process, consisting of Notice of/Motion for Judgment, in the case of 

ELIZABETH GILBERT, Plaintiff 

vs 

GORMAN GILBERT A/K/A GARMAN GILBERT, RONALD E. BAILEY, A MINOR, 
NORMAN GILBERT, TIVIS GILBERT, DOUG WRIGHT(*), & ENOS 
BLANKENSHIP .("k), Defendants 

pendinginthe Washington County Circuit Court, Abingdon, Virginia 

·was left in the office of the Commissioner of the Division of Motor Vehicles of the 

'Commonwealth of Virginia,. in the City of Richmond, Virginia, together with a fee of 

;;$ 9. 00 , in accordance with §§ 8-67 .1 and 8-67. 2 of the Code of Virginia, 1950. 

I 
I 
I 
! 
I 

i 
I 
I 
I 

I 
I 
I 
i 
I 

I further certify that on the 30th day of September ,1976,1 

1 
a copy of said process, and a notice of the fact that such process was left in said office 

j: 
: in the City of Richmond, Virginia, on the 29th day of. September • 19 76' 
'.j 

i: 'were forwarded by the Commissioner of the Division of Motor Vehicles of the Common-

:·wealth of Virginia, by registered mail to 
·' . TIVIS GILBERT, c/o Virginia Rachel Ray, 12858 S. W. 55th Street, 

~iami, Florida 33165 
(*) NOTICES NOT MAILED TO DEFENDANTS ..:: ADDRESSES IB~KNOWN, SEE 

ATTACHED AFFIDAVIT. 
said address(es) b~ing furnished as the last known post office address(es) of the 

defendant(s), regis~ered delivery receipt(s) for same being requested. j 

Given under my hand this the 30th day of September • 19 16. I 
l 

-92-



'· 

State of Virgi,nia 
City of Richl1jlond, to-wit: 

I, the undersi!::,11ed, a Notary Public in and for the City of Richmond, State 
of Virginia, cllo hereby certify that L. M. YANCEY whose name 
is signed to the foregoing affidavit bearing date herewith, personally appeared before 
,me in my Cicy and State, and made oath that the matters therein contained are true. 

Given under my hand this the 30th day of September ,1976. 
a . 

My commission expires: MY ccw,:iSSl8N [XFii:ES MAY 2, 1978 

FR 11A 
¥2¥f,( ffiJ ~4;'q 
/~~NOTARY PUBL~ / 
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[Filed as Exhibit to Letter] 

~onunonltiealtb of Virginia 
TN THE OFFICE OF THF, CO:'iD1lSSlO:"\ER OF nrn DIVlSlO:'\' OF ~tOTOR VEHICLES. 

TO: TIVIS GILBERT, c/o Virginia Rachel Ray, 12858 S. W. 55th 
Street, 11iami, Florida 33165 

PLEASE TAKE NOTICE that on the 29th day of 

I 
September, 1976 .! 

Amended 
. the attached process, consisting of a Notice of/Motion for Judgment, in the case of 

ELIZABETd GILBERT, Plaintiff 

vs 

GORHAN GILBERT A/K/A GARMAN GILBERT, RONALD E. BAILEY, A, MINOR, 
NOR1'1AN GILBERT, TIVIS GILBERT, DOUG WRIGHT (*) , & ENOS 
BLANKENSHIP (*), Defendants 

penmnginthe Washington County Circuit Court, Abingdon, Virginia 
I 

was left in my office in the City of Richmond, Virginia, in accordance with the provisions; 
i 

. of §S 8-67.1 and 8-67.2 of the Code of Virginia, 1950, and the same is being forwarded 

: to you by registered mail with registered delivery receipt requested. 

: day of 

Given under my hand in the City of Richmond, Virginia, this the 30th 

September , 19 76 . 

VERN L. H1LL, COMMISSIONER OF THE 
DIVISION OF MOTOR VEHICLES OF THE 
COMMONWEAL TH OF VIRGINIA, 
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' I 

STATE OF yrncINIA 

CITY OF RitlHv10i\1D, to-wit: 

I, the undersigned, a Notary Public in and for the City of Richmond, State 

of Virginia, do certify that L. M. YN-lC:CY whose name is signed 

to-the foreg0>ing writing, has person:.illy appeared before me in my city afore.said and 

made oath J~t the matters therein contained are true. 

Given under my hand this the 30th day of September • 19 76. 

My commission expires: MY mr.\ISSION LXPIKES MAY 2, 1978 

.· ¥~ /2{,~~~~t? 
P'. .·.· NOTARYPUBLI.Q/ / 

. . . 

FR 11B 

'-
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,1 -·, ·· .... ... 
L.: TELEPHONE' 522·9200 

AREA CODE ( 703) 

THOMAS .J. HARRIGAN 

ATTORNEY AT L"'-W 
[Letter filed January 5, 1979) 

$lle !iJ:r,"e -.~111//t:.i)T, .!Zt"le ;106" 

2o'oo .AC.a /.N£ $at, d!t:-i;:ICYZ, 1£.1',fi'a ,c;
9./.'-PO/ 

November 8, 1978 

Honorable Wayne L. Bell, Judge 
Washington County Circuit Court 
Abingdon, Virginia 24210 

Dear Judge Bell: 

Re: Entry of Order; 
Utica Mutual v. Travelers 

Indemnity Co. 

-----,, 
·' ·- .. .--

I have received a copy of Bill Eskridge's letter 
of November 1, 1978 to you, which states his views 
regarding entry of the order in the above case. 

Mr. Eskridge state~ two issues need to be 
resolved and agrees both can be decided on the record 
without a further hearing~ 

1. Validity of Service of Process against Doug 
Wright and Enos-Blankenship_in the original case of 
Elizabeth Gilbert v. Gorman Gilbert, et al. I also 
believe this issue can be decided on the record for the 
following reasons: 

(a) The same issue was previously raised by 
Mr. Eskridge in argument on the motion to set aside the 
verdict in the original case and overruled by the Court. 
No appeal to that ruling was made by Utica Mutual, and it is 
my position the ruling is final. Further, the order in the 
original case recites Enos Blankenship appeared on the show 
cause notice and did not offer any objection to judgment 
being entered against him. 

(b) Utica does not have standing to make a 
collateral attack where the defendants themselves have not 
raised the issue. 

(c) The record discloses the statutory pro
cedures were followed as to each defendant. Therefore, the 
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Honorable Wayne L .. Bell 
page ,two 
November 8, 1978 

Court should overrule Utica's motioh to void the judgment 
against Enos Blankenship and Doug Wright. 

2. Apportionment of Coverage between Utica 
Mutual and American Inter-E:xchanae Insurance Co. I have 
spoken with Bill Eskridge, attor;ey for Utica Mutual and 
Rober;t Sichta, attorney for American ::nter-Exchange, and 
both have stated they agre_e the balance-of- damages owing_ 
should:- be apportioned_ pro· rata_ in proportion- to the amounts 
of their respective coverages~~~Therefore, this issue 
appears to be resolved. 

Therefore, I requ~st-the.Court rule that Mr. 
Eskridge's Motion to Void the Judgment against Enos 
Blankenship and Doug Wright .on the grounds stated be denied. 
Mr. gskridge has indicated if his motion-is denied he would 
incorporate it into the order togeth~r with the pro rata 
provisions and the final order could be entered. 

Very truly~/ ours i-

2 \ •', 
' / 

l/JJ·;...I~ ~t.~"-

. T as J. arriga-0 

TJH:Sct 

cc: William W. Eskridge, Esq. 
Robert Sichta, Esq. 
Thomas C. Hodges, Esq. 
~ary C. Hancock, Esq. 
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' . ...._ 

TWENTY-EIGHTH JUDICIAL CIRCUIT OF VIRGINIA 
CITY OF BRISTOL. COUNTIES OF SMYTH AND WASHINGTON 

[Filed January 5, 1979] 
~'.:, YNE L. BELL, JUDGE J. AUBREY MATTHEWS, JUDGE 

IHUSTOL. VlllGINIA 24201 MARIO/oi, VlllGINIA 20H 

TO: ALL COUNSEL OF RECORD 

FROM: Wayne L. Bell, Judge 

DATE: ·January 3, 1979 

RE: Utica Mutual Insurance Company 
v. 
Travelers Indemnity Company. 
Unresolved Issues 

Gentlemen: 

There are apparently two .issues still tmresol ved in 
the above matter. The first concerns validity of service of 
process against Doug Wright and Enos Blankenship in the 
original case of Elizabeth Gilbert v. Gorman Gilbert, et als. 
The service of process is being challenged by Utica. After 
reviewing the file· the Court finds that the s.ervice ;is valid 
on its face and finds no merit to the challenge to the service 
of process. Therefore, this objection lodged by Utica will 
be overruled. 

The other issue concerned.the apportionment of coverage 
between Utica Mutual and American Inter-exchange Insurance 
Company._ Based on correspondence received by me.it appears 
that ·the two companies have agreed to prorate the balance of 
damages owing in ·proportion to the amounts of their respective 
coverages. Therefore, this issue apparently is resolved. 

I would ask Mr. Eskridge to incorporate the rulings 
herein in the final order. 

WLB:jr 

Very truly yours, 
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[Entered March 20, 1979) 

FINAL DECREE 

~HIS CAUSE came to be heard on April 21, 1978 upon the 

Compl~int and the exhibits filed therewith; upon the respective 

Answeis of Elizabeth Jennelle, Nelson Jennelle, Shirley Gray, 

" Trave1lers Indemnity Company, Fireman's Fund Insurance Company; 
Ii 
I! the Answer of Elizabeth Ann Gilbert by guardian ad litem; upon 

I/ the A:nswers to Interrogatories and the documents produced in 
I! 
1· respo

1
nse to Request for Production of Documents; upon the Amended i; 

;I 
ji Answer of Travelers Indemnity Company; and upon the respective 

Ii Motio,ns for Summary Judgment filed by Elizabeth Gilbert Jennelle, 

j Utic~ Mutual Insurance Company, Fireman's Fund Insurance Company 

and 'Ijravelers Indernni ty Company,· and the cause was argued by 

couns'el. 
i: 

At said hearing counsel for the parties agreed that 

II 
11 

the oase should be decided upon the pleadings and the exhibits 

ii and that no one who· had appeared desired to introduce any further 

Ii evidence. 
i: 
I' ;After considering the oral argument, written briefs were 
i 
I• 

;: fil~d by counsel for Utica Mutu~l Insurance Company, Travelers 
! 

:. Indemnity Corn~any and Elizabeth Gilbert Jennelle. The Court 
,. 
" then '·took time to consider of its opinion, and on July 6, 1978 
!! 
II 

:--.·n 

file~ its Memorandum Opinion, which is incorporated by reference 

herein, as to the principal issues· raised by the Complaint and 

the tesponsiye pleadings. 
I . Tl1ereafter the Court considered additional arguments raised. 

in letters of authorities from counsel for Utica Mutual Insurance 

(:ompany and counsel for Elizabeth Gilbert Jennelle, including 
I 
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\. 
the representation that certain issues raised by the Complaint 

h:id been ,·endered moot b~· subsequent events, and that the 

question of proration of coverage between Utica Mutual Insurance 

Company and American Inter-Insurance Exchange had heen resolved 

by agreement. Thereafter on January 3, 1979 the Court filed 

its letter opinion ruling upon the remaining issues in the case. 

In accordance with the ~iews expressed in the Memorandum 
\! 

Opinion of July 6, 1978 and the letter opinion of January 3, 

1 1979, and the stipulations of the parties, it is DECLARED, 
I 

I 
II 
I! 
" " I! 
11 

" i 

ADJUDGED and ORDERED as follows: 

1. That intentional torts are not within the statutory 

coverage of the Virginia Financial Responsibility Law, th~t the 

collision described in Paragraph II of the Complaint herein was 

not an "accident" within the meaning of the Virginia Motor 

Vehicle Safety Responsibility Act, that therefore neither . . 
I 

i'. the Travelers policy number PQMV-1718373 issued to Tivis Gilbert 
i 

\\ nor its policy number PQMV-1712800 issued to Norman Gilbert, 

ii provides coverage for the judgment described in Paragraph VIII 

11 

1: 
1: 

of the Complaint; that the 1969 Chevrolet four-door sedan 

!· described in. Paragraph II of :the Complaint was therefore an 

"uninsured motor vehicle" within the,meaning of section 38.1-

38l(c) of the Code of Virginia; and that the Motion for Summary 

Judgment filed by Utica Mutual Insurance Company is denied and 

the J\lotion for Summary Judgment filed by Travelers Indemnity 

Company is granted; 

2. .That the judgment described in Paragraph VIII of the 

" Complni.nt is n·ot invalid as to Do1:1g Wright and Enos Blankenship 

for lack of service of process, and that the request by Utica 

J\lutual Insur:rnce Company to have such judgment declared void 

!' as to said defendants for lack of service of process is denied; 
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3. That Fireman's Fund Insurance Company, Utica Mutual 
!' 

Insurance Company and American Inter-Insurance Exch;mge are 

ohligatcd to pay and satisfy the judgment described in Paragraph 

VIII of the Complaint, to the extent of their respective unin-

sured motorist coverages or the extent of the judgment, which-

ever ~s less, and prior to any final determination on appeal of 

1: the applicability of the Travelers policies; and that, in the 
Ii 

event it is determined on appeal that one or both of the Trav2lers' 

policies are applicable to the collision in controversy, Fireman's 

I Fund Insurance Company, Utica Mutual Insurance Company and ,, 
American Inter-Insurance Exchange are subrogated against Traveleri- ~ 

ii 
:: Indemnity Company for the full amount of such payment, notwi th-

:: standing that such amount may be in excess of the coverage 

ii provided by either or both of the Travelers policies, to which 
!' 

' exception is made by ~ounsel for Travelers Indemnity Company. 

4. That Fireman's Fund Insurance Company has the primary 

uninsured motorist coverage applicable to such judgment, and 
!! 

that after the exhaustion of the Fireman's Fund uninsured 

motorist coverage, Utica Mutual Insurance Company and American 

Inter-:Insurance Exchange are obligated to contribute toward the 

satisfaction of the bal~nce of such judgment in proportion to the 

amounts of their uninsured motorist respective coverages; and 

5. That Paragraphs 2, 3, 4, and 5 (d)(iii) and S(D)(iv) of 

the Complaint are dismissed as moot. 

Counsel for Utica Mutual Insurance Company, Fireman's 

,. Fund I!nsurance Company and American Inter- Insurance Exchange 
I 

duly o~jected and excepted to the rulings of the Court that the 

Virginia ~lotor Vehicle Safety Responsibility Act provides no 

, coverage for intentional acts, that the collision in controversy 

was not ;in "accident" within the meaning of the Virginia ~lotor 

I: Vehicle Safety Responsibility Act, and that the Travelers 

-101-



,, 

pnJicies 3re not apr11cahle to the co]lision in contro\·crs:·; 

t l1 ;Jt t he 1 9 6 9 Chev r o 1 e t d e s c r j h c d i n Pa r a g r a p h I l of t he Comp Li i n t 

~as an ''uninsured motor vehicle ~ithin the meaning of Section 

38.1-3£1 of the Code; that s~id companies are obligated to 

satisfy the judgment describe& in Paragraph VIII of the Complaint 

prior to a final determination .as to the. applicability of the 

Tra~elers policies; and that the judgment described in said 

paragraph is valid as to Doug Wright and Enos Blankenship. 

·· Counsel for Travelers Indemnity. Company duly objected and ,, 
Ii 

" 
r.excepted ~o the ruling of the Court that said companies are· 

1

/ subrogated against Travelers for the full amount of their 

Ii payment in the event it is de.termined on appeal that one or 
!' 

:: both of the Travelers policies is applicable to said judgment, 
i! 
ii 

' notwithstanding that such· amount may be ·in excess of the amount Ii 
I 
• of Travelers' coverage. 

· Counsel for Utica Mutual Insurance Company having indicated 

i; his intention to appeal this Final Decree to the Virginia Supreme 

1; Court, it is ORDERED that execution oi this Decree be suspended 

as to Utica Mutual Insurance Company provided that it, or someone 

for it, shall file an appeal bond in the Clerk's Office of this 

Court within thirty days from the entry of this Decree, in 

the penalty of $1,000.00, reciting this judgment, and conditioned 

as provided in Section 8.01-676 of the Code of Virginia. 

Nothing further remaining to be done herein, this action is 

stri~ken from the docket of th~ Court. 

The Clerk shall send attested copies of this Fina.I Decree 

to ~ounsel of· record. 
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i· 
j: 

I ,· 

Socn and objected to: 

GIUIER, I NGR,.'u\1, SUTHERLAND & HUTTON 

Seen and objected to: 

PEHN, STUART, ESKRIDGE & JONES 

ii By __ ~--=--=-=~---'"-,-+-----------
ji Counsel Mutual Insurance Company 
Ii See:n to: 

,, CAMPBELL, YOUNG & HODGES 
-

:.z·---·· . ~:· 
~ .__.,,;'7 y / 

i!.. By l' - ~-¥' ._._ _ J for~ 
7 Counsel for Fireman's 

II 

F'ifnd Insurance Company 

Seeh and objected to: 

ROBERT SICHTA 

?rhdJJ?cVZ-By_,...-=~-___,~1'---.,... 0_--:-----,.--~-----,..----
Counsel for American Inter-Insurance 
Exchange 

'UJ /7-.... 

-~DAY OF MARCH, 1979. 
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[Filed March 26, 1979) 

NOTICE OF APPEAL 

Notice is hereby given that Utica Mutual Insurance 

Company, complainant in this cause, appeals to the Virginia 

Supreme Court from the Final Decree entered in this cause on 

March 
., c ·f->.. 

,.._ I 1979 • 

No transcript, statement of facts, test:i_mony or other 

incidents of the case are to be hereafter filed. 

UTICA MUTUAL INSURANCE COMPANY 

By Counsel 
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[Filed with Petition for Appeal, June 12, 1979] 

ASSIGNMENTS OF ERROR 

1. The trial court erred in sustaining Travelers' 
I 

Motli.on for Summary Judgment and in overruling Utica's Motion 

for Surrunary Judgment. by holding that the collision in 
., 

guek ti on was not an "accident" within the meaning of the 

Virginia Motor Vehicle Safety Responsibility Act, that 

polici~s issued pursuant to that Act do not provide coverage 
I 

. for' an insured 1 s intentional torts involving the use of an 

aut<t>mobile, and that the vehicle owned by Tivis Gilbert was, 

thetefore, an 11 uninsured motor vehicle. 11 

2. · The Court erred in holding that service of 

pro~ess on Doug Wright and Enos Blankenship in the previous 

tort litigation did not violate their rights under the 14th 

Amendment to the United States Constitution. 
i 
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[Filed with Brief in Opposition, June 25, 19791 

ASSIG~1ENT OF CROSS-ERROR 

1. The trial court erred in holding that if the uninsured 

motorist carrier is required to pay the judgment ~rtd it is 

subsequently determined that coverage was improperly denied by 

the liability insurance .carrier (Travelers), then the liability 

insurance carrier is liable to the uninsured motorist carrier 

for the full amount paid even when such amount is in excess of 

the limits of the liability insurance carrier's coierage. 
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