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BILL TO SURCHARGE AND FALSIFY 

Plaintiffs move that the account of Shirley S. Throckmorton, 

Administrator of the Estate of Alexander H. Swan, deceased, now before 

the Commissioner of Accounts for settlement, be surcharged and falsified 

in the respects and for the reasons .indicated by the following sequence 

of events: 

1. On January 4, 1968, Alexander H. Swan opened with his nephew, 

William E. Swan, joint accounts in Franklin Federal Savings & Loan Associa-

tion of Richmond, Richmond Federal Savings & Loan Association of Richmond, 

The Bank of Virginia and First & Merchants National Bank [Exhibits A, B, C, 

and D], and ion January 6, 1968, advised Mr. and Mrs. William E. Swan that he 

had thereby 1consummated an arrangement previously discussed with William E. 

Swan [Exhibit E]. 

I 

2,. On May 17, 1.969 Alexander H. Swan turned his automobile over 

to William E. Swan. In the presence of his brother, Frederick W. Swan, 

Alexander H.' Swan delivered to William E. Swan on December 7, 1969, his 

coin collection, and on May 4, 1971 delivered his watch and directed Williaill 

E. Swan to deposit $2,550.00 from the Franklin Federal account in their joint 

checking acc,ount at First & :t-!erchants National Bank to pay some bills [Exhibits 

D-14 and F]. Frederick W. Swan was with William E. Swan when the deposit was 

made. 

3. Alexander H. Swan died intestate on May 9, 1971, in the City 

of Richmond, Virginia, having theretofore created an inter vivos oral trust 

by the understanding and agreement with William E. Swan to the following ef-

feet: 

(a) He had deposited his money in joint accounts 
with William E. Swan to be sure that it was handled 
like the creator wanted and because he could not 
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trust his brother, Frederick W. Swan. Any residue 
of the accounts at his death was to be applied first 
to the payment of the creator's bills, secondly to 
pay to Ouida S. Adcock and Shirley S. Throckmorton 
the sum of three thousand dollars each, with the re~ 
~inder to be divided into four equal parts, one to 
be paid to Frederick W. Swan, his brother, another 
to Alma Kitchen, his sister, another to Carrie Swan, 
his sister-in-law, and the fourth part to William E. 
Sfan, his nephew [Exhibit J]; 

(b) The creator's coin collection, watch and auto
mobile previously delivered, were to be kept by William 
E. Swan as gifts to him. 

4. On June 3, 1971, William E. Swan verified the balance in the 

First & Merchants account #11-04-8103 at $3,535.81 [Exhibit G], and drew a 

$1,796.09 check on this account for payment of the final nursing home bill 

of Alexander .H. Swan [Exhibits D-14 and G-1]. This seemed to disturb Shirley 

S. Throckmorton and her father, Frederick W. Swan. William E. Swan did not 

' 
know that Shirley S. Throckmorton had just cashed on June 3, 1971 a check on 

the same account for $3,400.00 !Exhibit H]. 

5.; On June 3, 1971, William E. Swan closed out savings account 

{fll-22261-9 a.t The Bank of Virginia in the amount of $9 ,414 .40 [Exhibit CJ, 

and account i.!'16-42786 at Franklin Federal Savings·& Loan Association in the 

amount of $18,021.64 [Exhibit A], and account number S/A 23427 in Richmond 

L 

Federal Savings & Loan Association in the amount of $20,565.32 [Exhibit B], 

all in the joint names of Alexander H. Swan and William E. Swan, and, after 

telling Mr. DeWitt Evans, Cashier of The Farmers National Bank at Appomattox, 

Virginia of the trust and on his advice, deposited the checks so received 

in a Special Account newly opened on June 4, 1971 in the name of William E. 

Swan or Gracie T. Swan, or the survivor [Exhibit I], and executed the memo-

randum of directions to Gracie T. Swan [Exhibit J], to dispose of the account 
I 

as provided in the trust of which he was trustee, if his death should occur 

before this business were settled. 

6. On June 4, 1971, after making this deposit William E. Swan went 
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to the home of Frederick W. Swan and told the latter what he had done and that 

he was then p~epared to distribute the accounts according to Alexander H. Swan's 

directions, with which said Frederick W. Swan was already familiar. Frederick 
I 

W. Swan refused unless William E. Swan were to give Shirley S. Throckmorton 

$5,000.00 instead of $3,000.00. William E. Swan would not accede to this. 

7. On June 6, 1971, Frederick W. Swan demanded of William E. Swan 

that the latter give him a blank check on the account at First & Merchants 

National Bank.: William E. Swan also refused this demand. 

8. On the night of June 7, 1971, Frederick W. Swan called William 

E. Swan and asked him to.come to the home of the former on June 8, 1971. 

William E. Swan complied and found Frederick W. Swan and Shirley S. Throckmorton 

present. Shi~ley S. Throckmorton advised that she would not accept less than 

$10,000.00, and Frederick W. Swan demanded a check for $17,000.00. William E. 

Swan again refused, representing all the while that he was prepared to settle 

according to the instructions of Alexander E. Swan. 

9. On June 9, 1971, Shirley S. Throckmorton [who was a trust 

beneficiary, but not a distributee under the law pertaining to intestacy], 

qualified as Administrator of the estate of Alexander H. Swan, deceased, 

before the Clerk of this Court, stating that the qualification was for the 

purpose of suit. 

10.. On that same date, Shirley S. Throckmorton, as Administrator 

of the estate of Alexander H. Swan, deceased, executed a written authoriza-

tion to Robert E. Pembleton, Esquire, to represent her iri her claims as 

Administrator against William E. Swan, for which Pembleton was to be paid 

a fee of one-third of anything obtained by the estate from William E. Swan 

[Exhibit K] • 

11. By checks drawn on the First & Merchants account on June 10, 

1971 [Exhibi~s D-15, D-16 and D-17J, William E. Swan paid the bills he had 
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received from Adney K. Sutphin, M. D. [Exhibit L], Allied Ambulance Service, 

Inc. [Exhibit M], and West End Orthopaedic Clinic [Exhibit N]. 

12. On June 11, 1971, Shirley S. Throckmorton, having been fully 

informed by William E. Swan that .he acknowledged that he held the former 

property of Alexander H. Swan, deceased, for the benefit of himself and 

others, inclu'ding Shirley S. Throckmorton and her father, Frederick W. Swan, 

according to the instructions of Alexander H. Swan, deceased, falsely made 

affidavit that William E. Swan had converted to his own use the proceeds 

of the afores~id accounts in The Bank of Virginia, Richmond Federal Savings 

& Loan Assocation and Franklin Federal Savings & Loan Association, which 

he had deposited as aforesaid in the special account in the Farmers National 

Bank at Appomattox, Virginia; falsely made oath that, if the properties of 

Alexander H. Swan were not produced and preserved by the Court, irreparable 

hann would result; and through such deliberate deception of the Court, sought 

and obtained restraining orders against any disbursing of funds in the bank 

accounts and directing the Sheriff to seize and deliver to her the 1964 

Chevrolet aut.omobile, the coin collection and the Hamilto.i. watch; all such 

being without, notice to or knowledge of William E. Swan, tmtil he was 

served with the restraining order on June 14, 1971, and the Bill of Complaint 

on June 15, 1971. 

13. Meanwhile, on June 12, 1971, William E. Swan had applied the 

$1,003.06 probeeds of an insurance policy on the life of Alexander H. Swan, 

of which William E. Swan was the named beneficiary, to the burial expense 

of Alexander H. Swan [Exhibit O]. 

14. Promptly upon receipt of such orde~ and Bill of Complaint, 

William E. Swan, along with Alma S. Kitchen, Ouida S. Adcock, Gladys S. · 

Kesterton, Dotis S. Rosser, Corrine S. Kidd, Hugh Swan and Carrie Swan, [be-
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ing all the heirs at law and/or beneficiaries under the terms of the inter 

vivas trust of Alexander H. Swan other than Frederick W. Swan and Shirley S. 

Throckmorton] acting through John R. Snoddy, Esquire, their attorney, readily 

agreed that they had no objection to completion of the expressed wishes of 

Alexander H. Swan as to the trust fund being carried out by Shirley S. 

Throckmorton's making distribution as Administrator of the residue of said 

fun~ {after disbursement therefrom under the direction of the Court for debts, 

administration expenses, taxes and legitimate claims as though the fund were 

a part of the estate], according to the terms of the inter vivas oral trust 

instead of according to the law pertaining to intestacy; it being represented 

to John R. Snoddy by Shirley S. Throckmorton through her counsel, Howard C. 

Vick, that there would be involved in such alternate method of completing 

distribution by her as Administrator in place of William E. Swan as trustee 

only the usual administrative charges incurred under the supervision of the 

Cor..missioner of Accounts and the Court, and a reasonable fee to Howard C. 

Vick and Robert E. Pembieton to be fixed by the Court commensurate with 

services actually rendered to the Administrator in distributing said fund 

pursuant to said agreement. 

15. Thereafter the insufficiency of the First & Merchants account 

to satisfy the checks William E. Swan had drawn thereon to pay the bills, oc""" 

casioned by the prior cashing by Shirley S. Throckmorton of the $3,400.00 

check, became known [Exhibit P]. 

16. The agreement to conclude the carrying out of the wishes of 

Alexander H. Swan, that were known by all parties to have been expressed by 

him, rather than to distribute the property mentioned herein as though Alex

ander H. Swan had died intestate as to such property, was later incorporated 

in a writing prepared by Messrs. Vick and Pembleton dated July 16, 1971 

[Exhibit Q], without there ever being any intimation to your plaintiffs that 
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Shirley S. Throckmorton had made any agreement with counsel about fee or 

that she would seek approval of the Court that Messrs. Vick and Pembleton be 

paid one-third of the estate. Such agreement was contrary to the representa-

tion to Johri R. Snoddy that counsel for Shirley S. Throckmorton would receive 

compensation commensurate with the legal service rendered in completing dis-

tribution pursuant to the agreement. Such representation was an essential 

part of the .inducement for your plaintiffs' agreement to this alternate 

method of co:mpleting the distribution. 

17. At the time of agreement to this alternate method of completing 

the carrying out of the recognized wishes of Alexander H. Swan, it was further 

agreed by Messrs. Vick and Pembleton, representing Shirley S. Throckmorton and 

her father, Frederick W. Swan, with John R. Snoddy, representing all other 

parties to the agreement, that no Answer to the Bill of Complaint was necessary 

as the Court. had only to supervise performance of the agreement about which 

there was no factual or legal controversy, that accordingly no Answer would be 

filed, and that Messrs. Vick and Pembleton would attend to the preparation 

and subuissi?n of Orders appropriate to carry out the intent of the agree-

ment. 

18. Pursuant to this understanding between counsel, on August 12, 

1971, Shirley S. Throckmorton procured the entry and service of an order di-

recting the delivery of all assets to Shirley S. Throckmorton, as Adminis-

trator, with which order all parties complied [Exhibit Rand S]. 

19.' As was expected, this order of August 12, 1971 routinely re-

cited the omission of William E. Swan to file responsive pleadings. As 

was clearly n_ot expected, disclosure was never made to the Court by Shirley 

S. Throckmorton or her counsel that (a) the parties had entered into the 

agreement of July 16, 1971 [Exhibit Q] whereby it was determined by all in-

terested part'ies that the administrator would distribute the fund theretofore 
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held in trust by :William E. Swan to the beneficiaries of such trust, subject 

only to the payment of debts, administration expenses, taxes and legitimate 

claims as though the fund were for such purpose a part of the estate, and that 

(b) there had never been the slightest indication by William E. Swan that he 

had converted the trust fund to his own use. 

20. Despite the aforementioned agreement between counsel for the 

administrator and John R. Snoddy, Jr. ·as then counsel for plaintiffs, Shirley 

S. Throckmorton filed on that same date, namely August 12, 1971, a second and 

separate petition and on the basis there_of obtained entry of an order by 

which the Court approved the payment of one-third of the entire estate of 

Alexander H. Swan to Robert E. Pembleton and Howard C. Vick for "locating 

and recovering assets belonging to said estate." John R. Snoddy, Jr., and 

his clients were entirely without knowledge of this second petition and order, 

which were in violation of the understanding and agreement of the parties, 
I 

until discovery of the same through a reference thereto in the First and 

Final Accounting [Exhibit T] made more than one year later. Plaintiffs 

allege that this action of Shirley S. Throckmorton was deceptive and cons~ 

tituted a deliberate fraud upon the Court in that there was concealed from 

the Court (a) the initial and continuing declaration by William E. Swan 

that he held said property of Alexander H. Swan (with the exception of 

certain tangibles) upon an inter vivos trust for the benefit of himself and 

others; (b) the readily assented to oral agreement by William E. Swan and 

all interested persons, whether benefiting from or excluded by the clearly 

expressed wishes of Alexander H. Swan in establishing this trust, that com-

pletion of execution of the trust be carried out through Shirley S. Throck-

morton; (c) the July 16, 1971, writing thereafter entered into by all parties 

confirming such oral agreement; (d) that such property formed the corpus of 

an inter vivas oral trust and never actually constituted a part of the estate 
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of Alexander H. Swan or was subject in law to debts, administration expenses 

or legitimate claims except to the extent of such agreement; (e) that the 

only authority of Shirley S. Throckmorton as administrator to make any expen-

diture or distribution whatever of or from said fund arose under the agreement 

memorialized on July 16, 1971, whereby expenditures were to be made only "in 

accordance with this agreement and under the direction of said Chancery Court 

of the City of Richmond"; (f) that these plaintiffs were induced to enter 

into said agreement both at the time of the oral agreement and the subsequent 

writi..~g of July 16, 1971 by the representation of Shirley S. Throckmorton and 

her counsel to John R. Snoddy that such fund would be subject only to debts, 

administration expenses, taxes and legitimate claims as if the trust fund were 

a part of the intestate's estate, and then be distributed to the beneficiaries 

of sa..Ld trust according to the terms thereof rather than according to the law 

pertaining to distribution of intestate property; that the nature and location 

u r th2 .::is sets '\1hich were held by William E. Swan as trustee of Alexander H. 

S··:an \.::::re knmvn to Shirley S. Throclr..morton at the tirae she qualified as 

p2r5onal representative on June 9, 1971; and (g) that the agreement between 

Shirley s. Throckmorton and :Messrs. Vick and Pembleton to pay to then one-third 

of approximately $50,000.00 to "discover and recover" these assets was made 

\,·hen she knew the existence and_ precise location thereof and that the said 

Williao E. Swan purported to hold them pursuant to the terms of the trust and 

no.t in his own right. Your plaintiffs also allege that between June 9 or June 

11, 1971 and the immediate agreement of all the part~es that execution of the 

trust of Alexander H. Swan, which had already been commenced by William E. Swan 

as trustee, be completed by the administrator under the terms of the agreement 

and the supervision of the Court, it was 'impossible that Messrs. Vick and 

P<.!::ibleton could have expended $17,670.29 in time and effort "to locate and 

r<!cover assets belonging to said estate." They further allege that the said 

Sl~i':"l::!y S. Throckmorton and her counsel were all under a fiduciary duty to 
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make a full disclosure to this Honorable Court in requesting entry of said 

order of August 12, 1971, which said duty they violated. 

22. Your complainants accordingly allege that (a) the said Shirley 

S. Throckmorton and her counsel did not discover or locate the items held by 

William E. Swan pursuant to the terms of the trust of Alexander H. Swan, as 

the existence and location of the same were already known to her and (b) that 

such sums were not recovered for the estate in that the same were recognized 

by all parties as not belonging to the estate and as being subject to dis

tribution to the interested persons in accordance to the terms of the trust 

and not according to the laws of intestate succession. 

WHEREFORE your complainants pray that for her flagrant breaches of 

fiduciary duty and deliberate deception of the Court Shirley S. Throckmorton 

forfeit and be required to refund all commission heretofore taken by her; 

that she be required to reimburse to the fund she is distributing solely 

by virtue of said voluntary agreement the $17,670.29 wrongfully paid there

from to Robert E. Pembleton and Howard C. Vick in deliberate deception of 

the Court, in fraud of the parties making the agreement, and contrary to 

its expressed terms; that she be required to refund to William E. Swan so 

much of his $1,003.06 advance on the funeral expenses of Alexander H. Swan 

as he shall not have been reimbursed by the Railroad Retirement Board; that 

she be required to distribute all sums received from William E. Swan after 

payment of the decedent's debts to Alma S. Kitchen, Carrie R. Swan, Frederick 

W. Swan and William E. Swan, in accordance with the terms of said agreement 

of July 16, 1971; that she be required to pay the reasonable attorney's fees 

of the complainants occasioned by the necessity for filing this bill of com

plaint, and that for any omission or inability of Shirley S. Throckmorton so 
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to act, the United States Fidelitr and Guaranty Company, as surety on her bond, 

be required by the Court promptly to give full satisfaction. 

~~$~~ 
William E. Swan 

Corrine S. Kidd 

Doris S. Rosser 

Ouida S. Adcock 

~-~l~A~<J 
ladysSKesterton 

/; 

~ 

Hugh Swan ~ 

Carrie R. Swan 

~ 
NcCaul, Grigsby & Pearsall P-Jl· 

1005 United Virginia Bank Building 
Richmond, Virginia 23219 
Counsel for Plaintiffs 
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Mark of persona! service in Virginia "" ., . , . 
1't)11r ~r1 l'fJ?._:Js r1tJ(J !..ljJ 

......... 
1 ... EXH. r:o. __ l_~_--_-., 

20.t 

THE BANK SYM30l TRANSACTION NU,\IB':R, DATE ,.v<D .. ~.\lOUNT OF YOUR DE?OSIT Al{E SHO'.'.'N BELOW 

58-1. ;:::> 7 .:.L~ M· ·.?55r\ 0 0 ........ 1 v.v 
.. ... 

........ 
. . ,;~ o...--..·.;;..-;.._.. . .... _ .. ;_..:..;..,.J ... :.-i.<·~·- ___ .. :.. .. ~.'! ··-=·-~·. , ____ --·----- ·------· -·--
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;· 
( 
\_ 

· ... ,) 
·', 

STl\Ti=:\iENT 

ST~:'ITFc::·o 

2125 hllLI~RLJ ~C~ RICh~~~C 7 VA.~23223 
TELEPbCNE {70~) 2tt-S666 

BILL TO 
--i 

I 

E\/J ! 
i\tl. 

A L E x A ~ c E F; H s I) M·i 
7707 ~CcD;AN ROAD 
~ICH~C~C VA 23222 

REG 

CHARG~S OR PAY1-l'.::NTS INCURRED 
AFTE~ BILLING DAI£ WILL APPEAR 
ON NE~T STATEMENT RENDERE:O. L' 

I 
I . s i~ ~~.I I "' • 

DATE OF 
SERVICE 

~---; 

COOE ! 
! 

5/0'3/71· 
5/20/71 
5/20/71 
5/20/71 
5/?..b/71' 
5/20/71 
5/20/71 

_J 
I 

PATliENT NAME 
------r----~~MlSS·l~~~-~~~~ss~~-;.---~ --;~SCH~~~~--1-;~:=~:~;:--1 

! ,·-iUM3.;:Ft 1 DATE :JATE I " - : 

ALEXANGER h: 012951 
1
• 11/ 25/70 05/08/71. ·: t-iAY 20 71: 

_____ j____ __________________ ·-·-----·----·-------------·-

SERVICE RENDERED 

8ALA1\CE t=CR~>ii'.!RO 

FCC~ DISCHARGE CR~OIT 
P h Ar<. ,'.1 ~\ CY 
LA6 

2 i'i f-< E t LC h ;U · R 
4 GLYCERI~E S~ABS 

t12. 2 CC SYR!i'iGES 
Bf.t.UTY CHARGc 

-------,. 
CH.:...~G.ES 

2,302.37 

52.-rz 
30.00 ,. ' 

.00 

.bO 
5 .. 0 4-
4 .. 30 

I 
I 

I i 

CREDITS 

600.,00 

---------~--------------------------~---.. ____________ ! ____ _ 

;-----
: AMOUi'ff DUE i$ l, 7S 6 • 09 
'---··-------~----·-·-· -------· 
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r.; ACCOUNT ~jI11]1 :t£~'I;~;c ':E\?:~)~~I'.! p:~1~>{P-;!?})S~;-.. · <·~ 
WITH 

ADD?;::_:.;3 

..:\J.->p())-L\.TTOX,"\,;:_\.. 

';/JLL!;.;,1 E. S';'/.:...N 
O~ GRACIE T. SJAN 
OR THE SUR.VIVO?.. 
SPECIAL ACCOUNT 
ROUTE I 80~< 12 
BUCI-\ I i',:GHALl 'JI RG l NI A 

fl-'A.SE (X! .. 'M~E AT ONCE. IF ~o ER~::>~ JS R.OPORTrn WITHIN TEN DAYS THE ACCOUNT "'cl oE CO!iSIDERED CCR;iecT. 

CH!£CKS 

(''\ .-. ¥._, . - , - . .) ~ 

' i 
I 

I 

Ii L"J~L~,$ :::.'' f$ 

CU?R.:'NCY !i 
SIL 'I :R 

i! 
II 

I! 
i 
I 

I 

I 
I 
Ii 
11 
I; 

I 
j 

1 
I 

~ 8.() 0 1..3 6 -x-
I 

--------~--- .~,, ,.,;,:--~--- 4! I --
, : i .·-~·-•'-'/ - I~! I 

- --:'.·_;~:' ;.-:::-·-·

0 :=11- ----~-
I 
I 
I 
I 
I 
' 

-·-· --------------·---[, I·"~ j - / 

________ T_c_,,_c1 __ , __ :,.~ ~{,..:..:_:~..:LL.~2-
:.~ t ;;):,~ :,.1_ c.:~~C~:J :.:-1\J ~-.,_,:..,:;: .-.::,:' !":-.'.):_,,:.:.:,::::_-t 
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STATEMENT FOR THE: MON1 

OF------·-----

.co-:-:-

T111:i .!i7ATr:'"ti'..~7 15 FU.l'l'Sl'H~~ YOU INST!'..\0 o,.- n-..L.ANCING YOUR PASS 000:<". Ir $.\' ... E"i YOU THF; Tf'!'0lJ':5LE. OF B!'HNCl."iC. "rOU:i:t 1"A!Hi HOOK 'i"O Tl!~ f'.\>-IX ..... ~-.;::> 

·:; F\.i.i u· l•.J :J'E: ffAl_ANC~::>. 1 ... ;.!!91E STATl=;M~N"r!I WILi.. O?:. FOU.~O VERY CONVF.:Nlt-7 ... r TO CH~:ci< u~ At'D F'tl. .. E_ ALL ITE~: .. ";~~ cq::onc:::-> :JUUJ~C• 'i"O Fl:"ol.'\L ~A'!':-"'~::~r_ 
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.··1 '-~ 
-~-: .... ! ~ :.. ( .. -1 1 ~,,... 

,.}. ~ ·"' .. - :; _..,:; J 
r· \! 'i 1 ,_ ,;. :-1 
L/'.! \. I'·lfJ. {-~~~-

I ,· 
\ 

'·l·.-r-r.rool7 \1·1001 -,-.o .: ('.T ·\c ·\'TT()')~,r~v f I .J L l I\ LJ f • l '\ .l _ \ • i •J 1 ~ .. . I, 1 • L. l 

l\obc rt E. Pcmblccon 
1\ tto:r:ncy 2 r Law 
107,\ \'la rkcl Guildin':2: 

<.' 

s:1j0 :\Li rkL~l Hoa<..l 
E iL:ll n;ond, Vi rgini<1 2:5230 

l lF::rchy rcquestcind <lltthorize you to represent 11;~, <ls ill}' atcoL-ncy .in 

, • / . ,,- r 
Iac[ ::.md in Llw, in my claims t1£ainst ___ f/1_,.i"'-'-/L_,!_,_1_-"-·'-'-1:""',~_,___,,..'-=-_._· _.:;;;(c.__::_.:_£'"'----"'-'·----

• V / _ ,.,., • 7~ ,c.. I '-' /' a t-1· 

<.rncl ag::iinst all addirional persons, firms, or corporations, 

. .. ~S !~If ~/ /.,· ~ // . s ~Y.;;t h . 
he Jrn.ble ror p,:·r.:::::;;7.:.:~ :n.; 11 (/;.;.:- 1" ·-::: 1v-"'.,...e recc1h_:c hv r ·,{• 

who n12y appear to 

1\s compensntion for your services as my nttorrn:!y, l agree to pay you 
1 :1 

S S 1/?, per cent of the proceeds of any recovery, wherhcr ohtclined :ls u 
'./ 

rc'sult of suit or compromise. 

1 understand that I ~m to reimburse you, \vhcthe1'." there is a rccov(::ry cH· 

nnt, for nny sums paid by you for in'.restigation, prcpnring my cL1ims for t:·Ltl, 

and Court costs. 

i :i2;rcc to <~ci: ns altornc.;y 
/ , 

t,. l ,•") /,1 ·' !b r. c ct ;>' .1 / ; ;, / ----:r;··-'------
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STATEMENT 

ADN'.:Y i<. SUT?!-ilN, M.D. 
LEE ~-IEDICAL BUILDING 

....-.-.:.,.,..\..t... ... -:.. •• 
P--PP.OCT05COPY 

it-ftl!PORT 

1.•JOS MONU,..Er-.T AVE. RICH).IOND 20. Vl'IGINIA 

( '" 

- .1 ' . .J 

.. ;._. ·~ .,..;. . 

To:LC:PHONE'. C:L 8.9954 

i.1!:. i\. iI. S:·1an~ 

7707 \.'.::iod:-::<1n Road, 
P,ic\1::-.<"•'.:d, Vir?,inia 

/ / .(_ ·:.; ~ ~-_l 
~' . ~· "' \ 

• '-· !' ; ,, .. } / 

. ;.__:_ .; .. ~~ ·~ -"~j~,~-.~-._) 

2322.3 
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Rr'ntcil ond Sales 
Co:i,:.>l'.'l!) l.i:~c Of 
ifos1;itol ;:'q:;ipment 

1:;T1I:!t7~;i Oxygen c1nd 
Oxygen Thcrnpy Equipment 

!'\ i a n::p f\ l\r,n..t 'l Ar\•c:t: 5r.:.gv·u·•J: '11" .r \~. ~ 1'a l ;· ..... f :I i ·~. ~ ·._; • -~ ~~ ~}1 .. r:'I • l ... \ . ~ t;; .. · ··" I~ 1.;,; 1 K ~ • 

Pl-{Qr·.:f: 355-71\33-2416 CHAMBERlAYNE AVENUE 

RICHtl10ND, VIRGINIA 23222 
EXH. NO.Jd __ . 

DATE: ).i/29/71 CALL No. 7135 

( r·;:r. AJ.exander H, Swan \ 
?.609 Fan over Avenue 

Eic!1m0nd, Virginin 
I' -· \_ 
' ·-·- '- _) 

i' 
l: 

·.; 

''...__,;r 

IF RECEIPT IS REQUIRED 
RETURN BOTH COPIES WITH SELF ADDRESSED STAMPED ENVELOPE 

~-· .,.,_ 
I("']"> 

·~"':-> ... 

C) 
-.:.-r·· 
c-. 
:::.i::: 
~··< 
1...1-1 

1~/29/71 7135 

Ambul<=tnc8 service from Stratford lb.J.l 

to 90J N. Ha.rnilton St. and return :t:t :Ii !.15' • oo 

-··-:~ .. ~ .11·r '°"'" ..... , 
,,"~ 'lli 1 h-uv "·' .•·,'{.) <L)·) 

~
'~;<'";!!.._,. .. , ..... ~\ 

ri":' e:,. "~\ '-1/( \.f:~:J 
"' •:\.... .~, -~~\

,..::), .,_~ :( i· "' 
.J ~ \ ,,'t, l\J 
~ V· ,,,..,_.~ ... \, ,f', c., 

) ' ~;.· . -\;::,, ... ,.}, ·---··-·-·-·-·-··-··-··· .. 

~
' ,.1) .. ~.;.,,, .,.:; 

~).' +'<•' \,v 
\' 'I-~~ •(,?.,. 

:z, 
<! t ·I L (1\, ;? -.......; __ _ 

11 and So\P.s 
1!c1~ I.inc Cf 
k1l ~::p1ipnicnt 

<~2f:~f}~~ O~·(~Cn r.H:d 
C~<y~cn Th~rcpy :q:;lpn1cnt 

At' iEn A· M0 ULA· f\-'CE 5r;Pv 1 c·~ lr"' .. ~-·· !.., "' "~· ~,r1 · It u . .. ~ .. ..,,.. r\. " l .... -:\ / .. " ~. 

DATE: 

PHONE 355-7433-2416 CHAMBEP.LAYNE AVENU~ 

RICHMOND, VIRGINIA 23222 

5/8/71 CALL No. 

Mr. Alexander E. S-tmnn 

7707 Woodwm Road 

11.5.c hmond, Virr;inio. 1 

77c·1 

IF RECEIPT IS REQUIRED 
RETURN BOTH COPIES WITH SELF ADDRESSED ST AMPED ENVELOPE 

5/8/71 7701 

\ 

_) 

Junbnlance ::ervice .from Stratford E2.~ Nur:oi~1c Fs:'.:· 

to St. M..-=try 1 s Hospita.l $22 .50 

, ~ .. ·;· ~;- ~·r;:~~~-:-- .. 
>,,r '1.t\·''"'i ...... ,·?1~ 

/:-'"'-"..... ·-)~"'2' 
·,.,v , ··· "</ ~ ..... '(' -"\ ..;)_ 

,_:; \<\ \ -~ :i 
~'. J\~\~~J~~-f;;~ 
r·· ,. ,\ ·. ,,,, ,. "J '.~· ~ .•<··~-: ,.·· ::.·>' , ... ·' ,... .., ' 

,,~<: -.'>;,>;:<''.>i:/ 
....!._ •[J" ('• I ) '2;'' ;.•' 

-~.:/ti~~:~.:~~·.~~~ 

~ c :r.: rr..t U'' ~ ~ ,_ 

~ 
~ c 
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DUNKUM FUNEP.AL HOME 

aox ::A 

Dll..l..WYN 0 VIRGINlA 7.3930 

Fon /:..~L {./ .1 JJ . .,.,;'._...._.,'-'='· 
, . I ., f •7 ., ..., I 
1 J\;>.JOUi'iT 01' ACCOUNT S, '· .< · · ...,. I 

A:>lOUNi" ?AIO ••••• s I. ('~ :.; . 0(.:rHANJ< YOU. 
:i . 't... . 

s.u . .ANci> D.ux •••• ~ 
CASH 0 Ci-n:c:c ~ M. o. 0 
t::-.:.;1~ Ho. t 7Sl3 

,- .. .-·I t- ': ··-1 
,,_, \ l J. 

' .. 

DOLU\RS !~ 
' !",.. I ,,., J -lj ~'\ .,_ .. 

.I (, ~-J ~-

;..; J ( 
I 1 .:..··-t ..-;__. /..:.r-.......;~...::c..-1'...:_-'_-___________ _ 

I 
DUNi<UM FUNERAL. HOME 

045 



1'.::J~.)ING t-:o,w: ------·--·---------·---------- -------------------

.]'._:__::~e 15 1 1971 

Route 1, :Sox 12 
3ucki.:1gha:n, ~lirginia 
23921 

'! ...... 
::~..:. . 
On JL.:..."1~ 10, 1071, yO'Jr c'.1eck for :~1, 7r;6.09 ~-ras re'.:.ur::v~d to 

c11r Eo:nC! Cffice t·1ith a r:~tice that t:1ere ~·rere !10t su .. i'~ficie~;.t f"Ll21.d3 
it: 2,-:1ur ac:cou..1t to ccr1~r the c.~os1t. of th~ aJa~r~ !7le.n.tic::~:~d C:-l::!C .. -<. 
T[1~ .3 1 ~air~~ +h~ qr·coU;.J.·t- of !~l~:~:.=i:1de~ '-J~ ••.• ·ar1 (t:.J.+; ::..~--,..;.. ::L 1 ?~.-~~ \ ~ .. :~~_+-.,·,,..., .q ,...r.._ --· '-"-' ..,,...,.. ~,, .., ~• - ._-· '-'~'-'~•.J T -·--,.// ~J. ~ 

b~la~c~ of ?1,796.09. 

·-. ;, .:: .. 
, ,.-.. 

: -l (_~ (:~.i. c .. ....... _, ... {~Z.:~ ::··!.-\._/;."' 
i ··-···-· 

. ~ 

.\, 

t..To :Ellc~1 .St,u~rt 1 F:.~·.~. 
J.,.:l:rL1is tr3.~0r 

046 

:·~-- ..... . .~ f"; (1 ~ 
·~· • ..1. _____ _ 



I r-_: • • J • 

THIS AGREEMENT, made as of the 16th day of July, 19
1

71 
C&1,a nenvc:en Shirley S. Throckmorton, Alma S. Kitchen, Frederick \\-. 

"',;-·., Ouk:-, S. Adcock, Gladys S. Kesterson, lliris S. Hosser, Co::.·fo::,~ 
<idJ, hugh Swan, Wilham E. Swan and Carrie R. Swan; 

WHEREAS, Alexander H. Swan died intestate on May 9, l 97l 
.:_,c:ri.ring a::; his heirs-at-law, Alma S. Kitchen, a sister; Frederick \V. 

· · ::: , a brother; and William E. S\van, Corinne S. Kidd, Doris S. Ross-':::. 
--~:2 S. Adcock, Gladys S. Kesterson and Hugh Swan, all children of a 

.::i.:;c:eased brother, William W. Swan; and 

WHEREAS, although the said Alexander H. Swan did not 
;..;;;.v;:; a wiil directing <:he disposition of his esi:atc upon hiB deall1, the 
;iarties hereto were aware of his wishes as to how his estate should be 
.:".~stribuced, and now desire to enter into an agreement to carry our the 
wishes of the decedent. 

NOW, THEREFORE, WITNESSETH, that all parties herew 
--.~:ree as follows: 

l. All assets of the Estate of Alexander H. Swan, deceased, 
~-~· •. 1~l be turned over to Shirley S. Throckn1orton, J\dministrafor of saio 
-· _ ~&te, who qualified as such in the Chancery Court of the City of Hichrnoi1d, 
hrginia on June 9, 1971, for administration and distribution in accordance 
with this agreement and under the direction of said Chancery Coun of ~he . 
C-...1.y of Richmond. 

2. Shirley S. Tnrockmorton, as Administrator shall pay :::11 
:i...:bts, administration expenses, taxes and iegitimate claims against sai;~[ 
Es..:~:e. 

3. After the payments provided for in paragraph two above 
·.:;:l:: estate shall be disrributed as foJlovvs: 

(a) The 1964 Chevrolet automobile, titled in the name of 
Alexander H. Swan, shall be delivered over to William 
E. Swar •. 

(b) The sum of $3, 000. 00 shall be paid over to Ouida S. 
Adcock. 

(c) The sum of $3, 000. 00 shall be paid over to Shirley S. 
Throckmorton. 

(d) After the distributions as provided for in sub-paragraphs 
(a), (b), and (c) herein, the balance of the Estnte shall 
be divided into four equal shares with one share to be 
distributed to each Alma S. Kitchen, Carrie R. Swan, 
William E. Swan and Frederick W. Swan. 

4. Each of the parties hereto does hereby release, relinquish 
and quit claim any and all claims, of whatsoever nature, against the Estate 
of Alexander H. Swan and waive any and all rights to any assets of the 
Estate or to the Estate itself, except such distributions as a party might 
be entitled to under this agreement. 
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Witness the following signatures and seals: 

(Seal) 
Shirley)S. Throckmorton 

Alma S. Kitchen 

---1 /i • · 0 ,_ ~ O• ~ .. ~Cq ,£kl_ c~~~al) 
Frederick W. Swan 

------------~(Seai) 
Ouida S. Adcock 

(Seal) 
------------'---~ 
Gladys S. Kesterson, 

(Seai) 
----------------~ 
Doris S. Rosser 

(Seal) ----------------' 
Corinne S. Kidd 

____________ (,Seal) 

Hugh Swan 

____________ (,Seal) 

William E. Swan 

(Seal) 
--------------~ Carrie .R. Swan 

Notary's acknowledgment for each. 

State of Virginia 
of 

I, , a Notary Public in and 
for the City /County aforesaid, in the State of Virginia, do hereby certify that 
Shirley S. Throckmorton, whose name is signed to the writing above h3aring 
date of 16th day of July, 1971, this day acknowledged the same before me in 
my City /County aforesaid. 

My Commission expires 
Given under my hand thir-_, -- day of , 1971. 

-~~- ____ __; 

Notary Public 
04.8 
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Stcite of , .J.a 

of 

I, , a Notary Public in and 
for the City /County aforesaid, in the State of Virginia, do hereby certify 
i:hat Alma S. Kitchen, whose name is signed to the writing above bearing d~tc 
of 16th d.::.y of July, 1971, this day acknowledged the same before me in my 
City /County aforesaid. 

My Commission expires 
~~~~~~-,-~-.-~~~~~=--

Given under my hand this day ot 1971. 
~~~~- -~~~-

Notary Public 

State of Virginia 

of 

I, , a Notary Public in and 
for the City /County aforesaid, in the State of Virginia, do hereby certify that 
Frederick W. Swan, whose name is signed to the writing above bearing 
date of 16th day of July, 1971, this day acknowledged the same before me in 
::ny City /County aforesaid. 

My Commission expires 
~~~~~--..,,~~.,......,..~~~~~--...= 

Given under my hand this day of · 1971. 
~~~~~--~~~~~~~-

Notary Public 

State of Virginia 
of 

I, , a Notary Public in and 
for the City /County aforesaid, in the State of Virginia, do hereby certify that 
umda S. Acicock, whose name is signed to the writing above bearing 
date of 16th day of July, 1971, this day acknowledged the same before me in 
my City /County aforesaid. 

My Commission expires 
Given under my hand this day of 1971. 

Notary Public 
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or \ __ _ 

I, , a Notary Public 
::.~·; anu. ior the City /l;Ounty s.to~;;:;s~aG, 11; m8 .Stare of Virg1ma, do hereby certify 
-~:.c c::~L:ys S. K .:.ste:cson, wtos2 na1ne is sig-t1ed to the \vricing above bearing 

__ , .2 c;-f. k-cn dc:y -~ti July, 1971, this day a.cknov.rledged ·the same before me in my 
.· . .::0Lli~ty aforesaid. 

lv~y Cor-a:.-nission expires 
Given under ~-:1y hnnd this 

s~are Of Virgi:cia 

of 

day of 1971. ------- ----~ 

I, , a Notary Public 
~L ""' ·: ~er the City /Co~nty afcrssaid, in the State of Virgini<i, do hereby certify 
~- ,::_::: ~o:.-:s S. Rosser, whose ;;s.me is signed to the writing above bearL:g 
.:·.::.~:; of ~Stt day of JL:ly, 1971, this day acknowledged the same before me in my 
-- ~:.:y / Coum:y :::fores aid. 

My Coriim~ssion expires 
Given under LlY hand this aay of 1971. ------

State of Virginic::.. 
of 

Notary Pubiic 

L' , a Notary Public 
:i.r. 2n c for the C Lt:y / C.Jun;: y_:i_,i,,_c_r:_Z;_s_a_,i.....,d,....,-...,.i-n__,·~~'--i..,--=-~3,....;: a---i.:e---o-f""'-"""y~.~~ :;_--;-=-,in i2 , do he re by certify 

~bat Cor~nne S,. Kidd, whose name h:. sig;.1ed to the writing above bearing 
C:2te of 16th day of July, !97i, tl1is day ac'.rnowledged the same before me in my 
City /County aforesaid. 

My Commission expi:::-es 
Given under my hand j1is day of 1971. 

~---~- --~---

!'~ ota ry Public 

~·-~o 
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State of Virginia 

of 

I, , a Notary Public in 
and for the City /County aforesaid, in the State of Virginia, do hereby certify 
that Hugh Swan, whose name is signed to the writing above bearing date of 
16th day of July, 1971, this day acknowledged the same before me in my 
City /County aforesaid. 

My Commission expires 
Given under_ my hand this day of , 1971. 

State of Virginia 
of 

~---- -----~ 

Notary Public 

l, , a Notary Public in 
and for the City /County aforesaid, in the Stare of Virginia, do hereby certify 
that William E. Swan, whose name is signed to the writing above bearing 
ciate of 16th day of July, 1971, this day acknowledged the same before me in 
my City /County aforesaid. 

My Commission expires 
Given under my hand this day of , 1971. 

State of Virginia 
of 

----~ -~~~ 

~-- --------' 

Notary Public 

I; , a Notary Public in 
and for the City/County aforesaid, m the State ot Virginia, do hereby certify 
that Carrie R. Swan, whose name is signed to the writing above bearing 
date of 16th day of July, 1971, this day acknowledged the same before me· in 
my City /County aforesaid. 

My Commission expires 
Given under my hand this ____ ...,.da-y-o"""'f-------. 1971. 

Notary Public · 
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ORDER 

On motion of the plaintiffs by counsel, objected to by counsel 

for the defendants, the bill of complaint herein shall be deemed amended 

in the following respects: 

1. The words "To Surcharge And Falsify" are stricken from the 

caption. 

2. The following is substituted as the opening paragraph: 

"Plaintiffs petition this Honorable Court to set aside and nullify 

its order of ·August 12, 1971, entered in the suit of Shirley S. Throckmorton, 

Administrator of the Estate of Alexander H. Swan, deceased v. William E. Swan, 

the Farmers National Bank of Appomattox and First & Merchants National Bank, 

which order approved and ratified a contract between her as Administrator and 

her attorney for her to pay her attorney one-third of anything coming into . 

her hands as Administrator, and which said order plaintiffs allege was obtained 

by Shirley S. Throckmorton in fraud upon this Honorable Court. The plaintiffs 

do further petition that said Shirley S. Throckmorton be required to perform 

her agreement with the plaintiffs dated July 16, 1971 (a copy of which is at-

tached hereto as Exhibit Q), showing unto the Court their grounds for this 

bill of complaint the following sequence of events:" 

3. The following is substituted as the prayer of the bill of com-

plaint: 

"WHEREFORE your complainants pray that the aforesaid August 12, 1971 

order of this Honorable Court obtained by Shirley S. Throckmorton in flagrant 

disregard of her fiduciary duty and in deliberate fraud and deception of the 

CS6 
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Court be set aside and nullified; that she not be allowed a credit in the 

distribution she is making solely by virtue of said voluntary agreement of 

July 16, 1971 for the $17,670.29 wrongfully paid therefrom to Robert E. Pembleton 

and Howard C. Vick in deliberate fraud and deception of the Court, in fraud of 

the parties making the agreement, and contrary to its express terms; that she 

be required to reimburse to said fund said $17,670.29 with interest; that in 

distribution pursuant to said voluntary agreement she be required to refund to 

William E. Swan so much of his $1,003.06 advance on the funeral expenses of 

of Alexander H. Swan as he shall not have been reimbursed by the Railroad Re

tirement Board; that in said distribution she forfeit and be required to refund 

all commission heretofore taken by her; that she be required to distribute all 

remaining sums received under said voluntary agreement from William E. Swan, 

after payment of the decedent's debts, to Alma S. Kitchen, Carrie R. Swan, 

Frederick W. Swan and William E. Swan, in accordance with the terms of said 

agreement; that she be required to pay the reasonable attorney's fees of the 

plaintiffs occasioned by the necessity for filing this bill of complaint, and 

that for any omissioµ or inability of Shirley S. Throckmorton so to act, the· 

United States Fidelity and Guaranty Company, as surety on her bond, be required 

by the Court promptly to give full satisfaction." 

Judge 

I ask for this: 

Of Counsel for the Plaintiffs 

Seen and objected to: 057 

n~ ,.,.,,,,., .... _, f=,.,.,. .+-ho Jl.o.f=.on~ ,,.,., .... 
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QJ ir mit QJ 1tlttt 
OF' THE 

Q} ifl! ttf ~ itlpntttth 

JAMES EDWARD 5H£1"1"1£LD 

.JUDGE 

March 8, 1979 

~ John W. Pearsall, Esq. 
Mccaul, Grigsby and Pearsall 

· P. 0. Box 558 
Richmond, VA 23204 

·A. James Kauffman, Esq. 
Taylor, Hazen, Bryant and Kauffman 
Suite 1104 
700 East Main Street 
Richmond, VA 23219 

Leonard A. Paris, Esq. 
White, Cabell, Paris & Lowenstein 
523 East Main Street 
Richmond, VA 23219 

Re: Case No. D-6680 
Alma S. Kitchen, et al 

v. 

- i 
I 

JOHN MA"SHALL Cou"TS BUILDING 
800 EAST MARSHALL STREET 

RICHMOND, VIRGINIA 23219 

~1\lil) 

lliillvL Brlpaoy _ • ....u 

Shirley S. Throckmorton, Administrator, et al 

Gentlemen: 

I apologize for the length of time that it has taken this Court 
to resolve the issues presented in the captioned case, however, 
the delay was unavoidable due to the status of the Court's trial 
and opinion calendar. 

Upon thorough review of the record, I have concluded that the 
plaintiff has failed to prove by a clear, cogent and convincing 
evidence any fraud on the part of Mrs. Throckmorton as 
Administratrix of the Estate of Alexander H. Swan, deceased, or 
that she deviated from the standard of care and competence 
required of her in the performance of her duties. 

I am further of the opinion that the evidence establishes that 
if any fraud or misconduct was perpetrated by the attorneys that 
she employed in her fiduciary capacity, it cannot, on the evidence 
here, be imputed to her personally. 

ft';,8 , .... 
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John W. Pearsall, Esq. 
A. James Kauffman, Esq. 
Leonard A. Paris, Esq. 
Page 2 
March 8, 1979 

For the foregoing reasons, I have entered an order, a copy of which 
is enclosed, sustaining the defendants' motions to strike the · 
evidence of the plaintiff for the reasons stated by the defendants 
in the record, and for the above stated reasons, thereby dismissing 
the captioned suit. 

JS/js 
Enclosure 

Very truly yours, 

Jam~~~~~uv 
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ORDER· 

THIS CAUS~ came on today's date on the defendants' 

motions to strike the plaintiff's evidence, and upon due 

consideration and for the reasons set forth in this Court's 

Letter of Opinion dated March 8, 1979, it is hereby ORDEP.ED 

that the def1endants' motions to strike the plaintiff's evidence 

are granted and this cause is dismissed against each of the 

named defendants in the caption hereof, and plaintiff's exception 

to the Court's action is duly noted. 

The Clerk shall forward a copy of this Order to 

all counsel of record and note the date of mailing hereon. 

A true and certified copy · 

EDWARD G. KIDD, CLERK 

By· · 9141;, .... · bz, JI.cult!~ 
Deputy Clerk 

.•. ·.·:_.•">;··.·· 
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THE ERRORS ASSIGNED AND THE QUESTIONS PRESENTED 

Errors Assigned 

I 

The Court erred in failing to recall that the plaintiffs' evi-

dence showed that the fraud practiced by the Administrator in her deal-

ings with the Court appointing he_r was established by clear, cogent and 

convincing evidence, and in concluding that the Administrat:or had not de-

viated from.the standard of care and competence required of her in the 

performance of her duties. 

II 

The Court erred in failing to require of the Administrator full 

candor in her dealings with the Court and in substituting, for her tradi-

tional burden of proof of such.candor: a burden on the plaintiffs to 

prove her fraud by clear, cogent an~ convincing evidence. 
III 

The Court erred in concluding that if any fraud was perpetrat-

ed, it was by her attorneys and could not be imputed to her • 

IV 

The Court erred in refusing to withdraw from the Administrator 

and her surety any protection from the secret August 12,1977 Order; in 

not denying her commission; and in not tequiring her to pay attorney's 

fees, or to pay interest on plaintiffs' full distributive shares in the 

funds she agreed to distribute. 



· .... ·. 

v 

Th~ Court erred in not directing the Administrator to honor the 

claim of William against the fund for the $1,003.36 ·advanced by him on 

the funeral expenses of Alexander H. Swan. 
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VIRGINIA: 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648 - 2801 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND, DIVISION I 

-------------------------------------~---

ALMA S. KITCHEN 
WILLIAM E. SWAN 
CORRINE S. KIDD 
DORIS S. ROSSER 
OUIDA S. KESTERSON 
HUGH SWAN 
and CARRIE R. SWAN, 

v. 

Plaintiffs 

SHIRLEY s. THROC~"!ORTON, Administrator 
of the Estate of Alexander B. Swan, 
deceased 
and 
UNITED STATES FIDELITY ' GUARANTY 
COMPANY, 

Defendants 

l 

• . . . 
• • . . . . . . 
: 
• . 
: 
: 
• . 
: . • . . 
• . 
• . 
• • 
: 
: 
• . . . 

-~---------------------------------------

' 

The discovery deposition of DeWITT EVANS, taken 

pursuant to Notice and agreement of counsel, before 

D. McGuire, a Notary Public for the State of Virginia at 

Large, at the offices of Mccaul, Grigsby & Pearsall, 320 

Mutual Building, 9th and Main Streets, Richmond, Virginia, 

on December 6, 19771 said deposition taken pursuant to 

the Rules of the Supreme Court of the State of Virginia. 
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APPEARANCES: 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

John w. Pearsall, Esquire, of MCCAUL, GRIGSBY & 
PEARSALL, 320 Mutual Building, 9th and 
Main Streets, Richmond, Virginia, 
counsel for the plaintiffs1 

Leonard· A. Paris, Esquire, of WHITE, CABELL, PARIS 
' LOWENSTEIN, 523 East Main Street, 
Richmond, Virginia, counsel for the 
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Bank, Account No. 0514 0552, 
bearing the word "special" in red 
on each check 
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Court Order of the Chancery Court 
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4. 

MR. PEARSALL: This is a deposition 

taken to be used in the trial as an accommoda-

tion to Mr. DeWitt Evans against whom witness 

subpoena had been issued for appearance on the 

15th of December, but who said that he had a 

trip planned and it would be a good accommoda

tion to him if he could just come to Richmond 

and give this brief deposition rather than 

testifying at trial. That was agreeable to 

all counsel. 

MR. KAUFFMAN: That is correct. 

MR. PEARSALL: So we will have a 

very brief deposition. 

Mr. Evans, while we are waiting for 
I 

the deposition to atart, I submitted to you 

two or three pieces of paper to ask you to 

familiarize yourself with them, to see if you 

could identify them. 

Now, what I handed you are mani-

featly xeroxes in a couple of instances, but 

what do they purport to be xeroxes of? 

MR. EVANS: I see a deposit slip on 

a checking account, Farmers National Bank, a 

customer'• statement of checking account. 
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s. 

MR. PEARSALL: Now, are those two 

combined on what is labeled, stamp labeled 

Exhibit I? 

MR. EVANS: Yes, sir. 

MR. PEARSALL: And is the deposit 

slip labeled Exhibit I cannot read it. 

MR. EVANS: Neither can I. 

MR. PEARSALL: It is with the Bill 

of Complaint. We can furnish that later. 

NOTE: After a brief off-record 

discussion, the witness is sworn. 

DeWITT EVANS, a witness of lawful 

aqe, first being duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL: 

Q Would you state your name and occupa-

tion and residence? 

A DeWitt Evans, banker, Appomattox, 

Virginia. 

Q With what bank in Appomattox, 

Virginia, are you connected? 

A The Farmers National Bank. 
CG7 
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6 • 

Q What are your responsibilities with 

The Farmers ?lational Bank? 

A I am President of the bank. 

Q Now, continuing on with these papers 

that bear Exhibit I, and this Exhibit s with the com

plaint, will you state in greater detail what this is? 

A This is deposit slip on checking 

account with Farmers National Bank, Appomattox. 

Q Is that in your handwriting? 

A Yes, sir. 

Q Now, can you state, what were the 

circumstances of your having written up that deposit 

•lip? 

A Mr. William Swan and his wife, 

customers of the bank, came to the bank that afternoon 

and deposited funds that it was apparent were drawn on 

Richmond institutions, in a checking account. Inasmuch 

as they had a personal checking account, this was put 

into a new account, so marked and indicated as a special 

checking account. 

Q Now, I understand you to say that 

you prepared this deposit slip. 

A Yes, sir. 

Q What was the occasion for your pre-

paring the deposit slip? What did Mr. Swan tell you 
(;C8 
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Evans - Direct 7 • 

. about it? 

A He said these funds --

MR. PARIS: I object to what Mr. 

Swart said. 

MR. KAUFFMAN: I am going to object 

to hearsay. Anything that Mr. Swan says is 

hearsay. 

MR. PEARSALL: Mr. Swan is a party. 

MR. KAUFFMA.~ : Yes, sir, but Mr. 

Swan can testify as to anything he said. Mr. 

Evans can testify to what he said or what he 

did, but not to what Mr. Swan said, because 

that is clearly hearsay as to Mr. Evans. 

MR. PEARSALL: But if it were in the 

form of an admission, you would think it was 

not hearsay. 

MR. KAUFFMAN: Not against the 

plaintiff. He can't lift himself up by his 

bootstraps. 

MR. PEARSALL: You can let the Court 

rule on it. 

MR. KAUFFMAN: This is not before a 

jury, but I think it is improper to have hear-

say. 

0 Don't tell me what Mr. Swan told you 

CC9 



1 

2 
,, 
'I 

•) 
,, 

v ll 
.I 

4 
!I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAl.N STREET 

RICHMOND, VIRGINIA 

PHONE 648 -2801 
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at the time, but state how you happened to open the 

account and what you understood you were doing with the 

account. Don't quote Mr. Swan. 

A Well, as previously indicated, this 

was put into a new account, even though Mr. Swan had a 

personal account and had had a personal account for 

years. This was put into a new account and marked 

"special" to identify it and separate it from his per

sonal funds. 

0 Did you understand this was his 

personal funds or not? 

A He told me these funds --

MR. KAUFFMAN: I'm going to object 

to what he told you now. 

MR. PARIS: Don't quote Mr. Swan. 

WITNESS EVANS: How am I going to 

put it, sir? 

MR. KAUFFMAN: Sir, you can testify 

to anything you know of your own knowledge, 

but not to what anybody told you. 

Q Was it your understanding in opening 

this account that these were Mr. Swan's funds or not his 

funds? 

A These were funds in his custody, but 

not his funds, it was my understanding. 
c .. 70 
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9. 

Now, you say that these were funds 

drawn on Richmond banks. Looking at the deposit slip, 

is your recollection refreshed at all as to what they 

were? 

A Well, it shows they were drawn on 

the Bank of Virginia, Franklin Federal savings, and 

Richmond Federal Savings. 

Q Now, the date of that account being 

opened, can you determine that from the deposit slip? 

A 

0 

It looks like it says June 4, '71. 

Now, what was the style of the 

account? In what name was it opened? 

A William E. swan and/or Gracie T. 

Swan or the aurvivor, special account, Route 1, Box 12, 

B,uckingham, Virginia. 

0 Now, did you do anything relative 

to this account in order to cause its nature to be 

special, other than the way that it was put on the 

deposit slip? 

A It was opened as a new account, 

marked "special", and he was given a special checkbook, 

so designated. 

Q Is that the paper in front of you? 

A Yes, sir. 

0 And is that a regular checking book 
-L71. 
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10. 

It is a regular checking book, but 

indicated as "special" because we have numerous customers 

who have more than one account, and this was to designate 

other than a personal account. 

Q Now, was that account subsequently 

closed? 

A Yes, sir. 

Q Looking at the papers in front of 

you, was your recollection refreshed? Does that assist 

you? Can you state how that account was closed? 

A It was closed by withdrawal, payable 

to the estate of Alexander H. swan. 

Q 

A 

Q 

A 

Q 

A 

And is that a xerox of the check? 

Yes, sir. 

And the cheek was signed by whom? 

William Swan. 

And the legend on it? 

It says, "Bank draft to Shirley s. 

ThrocJanorton, Administrator of the Estate." 

Q Of Alexander H. Swan? 

A Yes, sir. 

Q And that was under date of August 13, 

1971? 

A Yes, sir. 
{.:72 
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11. 

Q Do you have any personal knowledge 

of the circumstances of the account being closed? 

A The bank was approached by attorneys 

for the estate, with Court Order for the withdrawal of 

these funds. 

Q What was the bank's response? 

A That we did not have the signature 

of the Administratrix or of the holder of the funds, and 

that we would require a signature of the holder of the 

funds. 

Q ,Did you get in touch with Mr. Swan? 

A I did, by telephone. 

Q And as a result of that contact with 

Mr. Swan, what did you require of him? 

A He subsequently came in and signed a 

withdrawal. He was not let me put it this way: At 

the time of the request of withdrawal, there were no 

persons present representing the account other than 

counsel, and the Administratrix wasn't present and 

neither was Mr. Swan. I.just determined it was good 

business that the people who deposited the money or 

representatives of the estate sign a withdrawal. 

Q So you got in touch with Mr. Swan 

and had him come in and sign a withdrawal? 

A Right. 
C73 
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And this was the form that you 

12. 

Made payable to the estate, and a 

bank draft was issued for the withdrawal or as a result 

of the withdrawal, payable to the Administratrix. In 

other words, counsel wanted something other than a 

personal check, so we accommodated them by issuing a 

bank draft. 

M..'ll. PEARSALL: (To counsel) At the 

conclusion of this, I probably will vouch 

something in the record, but witness with you 

. at this point. 

CROSS-EXAMINATION 

BY MR. KAUFFMAN: 

Q Mr. Evans, you have numerous kinds 

of accounts at The Farmers National Bank, don't you? 

A Right. 

Q Was this in the nature of an escrow 

account? 

A It was my understanding that this 

money was put on the checking account, waiting advice 

of disposition of the funds, and in that sense, it was. 

An escrow account ordinarily carries the third party or 
C74 
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13. 

1 disinterested party. This was not, in that sense, an 

2 es:crow account, as I would define it. 

•) 

'-' Q All right. And it also wasn't a 

4 trust account either, was it 

A 

Q 

of trustee or of 

8 did it? 

A 

10 And normally when you have a trust Q 

11 a~count, you have a Court Order establishing a trustee, 

12 don't you? 

13 A That was the reason it was marked a 

14 special fund, because we had no light to go by to deter• 

15 mine any better designation. 

16 Q So you merely just had a special 

17 account between a man and his wife, with right of 

18 survivorship? 

19 A Right. But please understand me: 

20 These funds were separated, both by identity and by 

' 21 a,ccount, from their personal account that they already 

22 had with the bank and had maintained for a number of · 

23 years. 

24 Q Well, I can open any number of 

25 accounts with you, can't :i: -- · 
L75 
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Right, right. 

14. 

as long as I have got a separate 

account number on each separate account. 

A These do not have numbers, but they 

just have titles. 

Q But I could conceivably have twenty-

five separate, distinct accounts with your bank, could 

I not --

A Right. 

Q -- just as Mr. Swan had two separate, 

distinct accounts? 

A He had two separate checking accounts, 

yes. 

O But this one did have right of 

survivorship with his wife? 

A Yes, sir. 

0 And were any withdrawals made from 

this account from the time it was opened, I believe you 

said June 4,'71, until it was closed on August 13, '71? 

A No, sir; no, sir. 

'· ' ~ Q Were you ever served with a copy of 
·t.he Court Order of the Chancery Court of the City of 

Richmond, directing that these funds be turned over to 

the Administrator? 

A The day the attorneys arrived, they 

{176 
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15. 

brought the Court Order with them. 

Q And that was given to you? 

A Yes, sir. 

Q And that Court Order directed that 

these funds be turned over to the Administrator? 

A The Administrator, right. 

Q But you felt that it would be prudent 

if you had a signature of the people that opened the 

account? 

A Or that the Administrator be present. 

The Administrator did not show up. I had nothing to 

show other than the Court Order, and the Court Order had 

a lot of delineations in it. 

0 But you were protecting the bank, 
' 

were you not? 

A Right. 

Q In trying to qet Mr. Swan's signature, 

that was your concern, wasn't it? 

A I was trying to protect both the 

customer and the bank, yes, air. 

I don't know that it is necessary, 

but this is what was served on me. (Denoting a Court 

Order) And it was served by only legal representatives 

of the estate. There was no personal representative of 

25 the estate, neither was the holf~7~f the funds in ques-
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Evans - Cross 16. 

tion, which was our customer. The only person that we 

were concerned with was our customer, and he was not 

present. 

0 You were concerned about the bank 

being responsible though, too,, weren't you? 

A Sir? 

0 You were concerned about the bank 

being responsible? 

A I was concerned about the bank and 

the customer. They were the only two things that were 

c:;oncerning me. 

But I had never released funds to 

an attorney, because he said he represented somebody, 

without having something to support it. That is what 

was served on me. (Denoting Court Order) 

MR. PEARSALL: Mr. Evans, we will 

let the court reporter mark lt and I will run 

a xerox copy off it and give it to you. 

WITNESS EVANS: You are perfectly 

welcome to, but he asked me about what notice, 

and that's all the notice. 

MR. PEARSALL: So.that is the with.;.'. 

drawal by the bank of the check that has been 

identified as Exhibit S? 

WITNESS EVANS: Yes. 
(,•(8 
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Q So that this check signed by William 

E. Swan, Exhibit s, was not a voluntary withdrawal by 

Mr. Swan, but pursuant to Court Order you received and 

the request of the attorneys representing the estate, 

and was merely done by Mr. Swan for his protection and 

for your protection at the bank? 

A If I might ask a question: I don't 

understand not being voluntary. 

Q What do you mean, Mr. Evans? 

A All I am saying is that as far as 

I know, when I called and told him they were there, he 

came immediately. I don't know whether he knew they 

were there or not1 I didn't ask him. 

Q He didn't precipitate this though, 

did he? 

A He didn't come with them. I don't 

know who precipitated what1 they just appeared, cold, 

after lunch one day and handed me that and said, we want 

to withdraw this money. And I aaid, well, who are you, 

and do you have anything to identify you to show who you 

are, and away from home. 

MR. PARIS: (To Mr. Kauffman) That. 

is getting away from the subject, Jim. 

BY THE WITNESS: (Continuing) 

A As a banker, I could have picked it 

(:f79 
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up off of somebody's desk. And you said voluntarily. 

Q My question is this: Mr. Swan didn't 

precipitate this? 

A He did not come. 

Q You brought him into it by a tele-

phone call? 

MR. PEARSALL: Brought him into it? 

I am not sure your question is clear. 

MR. KAUFFMAN: Brought him into the 

transaction. 

A The only thing I was questioning 

you want :me to say whether it was voluntary or not. I 

have no idea. 

Q Fine. That is a good answer. 

A I have no idea, because I wasn't on 

the other end of the phone. The boy works for the 

Highway Department. He was at work. I don't know 

whether it was voluntary or not. You understand what I 

am saying? I can't say that it was voluntary or in-

voluntary. 

0 Well, you would say if he came into 

the bank 

A He came immediately, without any 

question. 

0 But if he came into the bank with the 
C80 
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Evans - Cross 19. 

check, you would have honored it with no question? 

A Certainly. 

0 And that would have been a voluntary 

withdrawal? 

A As far as I was concerned, this was 

voluntary in every respect. 

Evans? 

0 Did you read the Court Order, Mr. 

A Yes, sir. 

MR. KAUFFMAN: Thank you. I have 

no further questions. 

MR. PARIS: I have no questions. 

WITNESS EVANS: But the Court Order 

distinctly said that the Executors --

MR. KAUFFMAN: Wait a minute now. 

(To Mr. Pearsall) John, you can ask 

him any questions you want. He is not being 

responsive to any questions. 

MR. PEARSALL: You opened it up. 

MR. KAUFFMAN: You can ask him any-

thing you want to. I have rested. You can 

ask him anything you want to now. 

WITNESS EVANS: I tried to be 

responsive, sir. 

MR. KAUFFMAN: But now this rambling 

C:81 
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20. 

on about something, I don't think is responsive 

to my question. 

MR. PEARSALL: I think it is. I will 

give him ample chance to say it. 

MR. KAUFFMAN: You can ask him any 

questions you want. 

REDIRECT EXA..~INATION 

BY MR. PEARSALL: 

0 Mr. Evans, when he asked you if you 

had seen the Court Order and you answered yes, and you 

started to add some more, what were you trying to add? 

A The Court Order, as I interpret 

it, instructed that the money 

MR. KAUFFMAN: I object to that be

. cause the Court Order speaks for itself. 

MR. PEARSALL: He has qot a perfect 

right to say how he interpreted it. 

MR. KAUFFMAN: May I see the Court 

Order? 

MR. PEARSALL: Yes, sir, you sure 

can. He is not being called upon to construe 

a legal document1 he is being called upon to 

explain his actions. You spent riqht much 
C82 
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time on explaining his actions. 

MR. KAUFFMAN: No, sir. He was 

21. 

asked to construe the document, not his actions. 

That was the basis of my objection. 

MR. PEARSALL: That wasn't the ques-

tion. 

MR. KAUFFMAN: I know it is not the 

question. It is not responsive anyway. I 

asked him if he read the document, and he said 

yes. Now he wants to explain how he construed 

it, and that has nothing to do with the issues, 

how he construed the document. 

MR. PEARSALL: You asked him, 

inquiring into his actions, why he did it. 

MR. KAUFF~.N: No, sir. I asked him 

if he read the docmnent. That is all I asked 

him. 

MR. PEARSALL: The record will speak 

for itself. 

BY THE WITNESS: (Continuing) 

A This says that William E. swan and 

The Farmers National Bank are enjoined -- and it said 

forbidden; it's been struck out and it wasn't initialed, 

and then it says, written in with a pen, restrained -

from disbursing, withdrawing, alienating or diminishing 
(i83 
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22. 

1 any monies or funds on deposit with The Farmers National 

2 Bank of Appomattox, Virginia, in the name of William E. 

3 Swan or any nominee for him, until the further order of 

4 this Court. (Looking toward Mr. Paris) 

5 MR. PARIS: (Pointing toward Mr. 

6 Pearsall) That's the man asking the questions. 

7 BY THE WITNESS: (Continuing) 

8 A And I didn't feel it was proper to 

9 turn the money over to the gentlemen who purported to be 

10 attorneys, but I had nothing in the world to go by but 

this. (Denoting Court Order) To deliver a customer's 11 

12 money, I had just not been in practice of doing it with-

13 out a qualification or the Administratrix being present 

14 or having the signature. I h~d no signature. 

15 Q Now, Mr. Evans, I believe you stated 

16 that you tended to the opening of the account. 

17 

18 

19 

20 

21 

A Yes, sir. 

0 . Did you do so after Mr. swan gave you 

an explanation of what he wanted to do with the money? 

A Yes, sir. 

Q And was it your recommendation that 

22 it be handled in this particular way? 

23 

24 

MR. PARIS: Objection. You are 

leading the witness, and I object to that. 

25 BY MR. PEARSALL: (Continuing) 
C84 
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23. 

Did Mr. Swan come up with the notion 

2 o~ it being a special account or did you make that 

3 reconunendation? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

MR. PARIS: That's not much better. 

A He said --

MR. KAUFFMAN: I am going to object 

to anything Mr. Swan said because it is hear-

say, Mr. Evans. 

MR. PARIS: (To Mr. Pearsall) Did 

you say you were going to vouch the record 

after he got through with this? 

MR. PEA.'IBALL: I didn't want to 

interrupt the deposition. 

0 Don't tell me what Mr. Swan said to 

15 you, but what was it that caused you to think that it 

16 should be special rather than any other kind of account? 

17 A That the funds would be kept separate 

18 from his personal funds, that was the simple understand-

19 ing that I had. 

20 Q Now, did you state whether or not 

21 you gave him any further advice in this matter, other 

22 than opening it as a special account? 

23 A I told him that he would do well to 

24 inform his people, his relatives, that these funds were 

25 t;here on deposit, and if he didn't have a Will, he ought 
£1SS 
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24. 

to indicate, at least to his wife, whose money this was. 

MR. PEARSALL: (To counsel) Did 

you-all want any recross before I start to 

vouch the record? 

MR. PARIS: I don't have any ques-

tions. 

MR. KAUFFMAN: I just want to make 

sure we 9et a copy of the Order. He took it 

back to read it. 

MR. PEARSALL: I will, at the con

clusion of this, run off copies and give every

body a copy. 

MR. KAUFFMAN: (Denoting court 

reporter) Just 9ive her a copy. 

MR. PEARSALL: We are qoing into a 

vouch of the record, and would you so indicate, 

Madam Court Reporter. 

" QUESTIONS ASKED BY MR. PEARSALL TO VOUCH THE RECORD: 

0 In the course of Mr. Swan's coming 

to you to open this account, did you develop any belief 

as to what was the purpose of the funds being deposited? 

A Well, nrJ understanding was, it was 

for safekeeping. 

0 And did you or did you not develop 
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25. 

any belief as to whether they were regarded by Mr. Swan 

as his own personal funds? 

MR. D.UFFMAN: I am going to object 

to that. That calls for a legal conclusion, 

and that is one of the ultimate issues before 

this Court. 

MR. PEARSALL: (To Witness Evans) 

Go on and answer the question. His objection 

is in the record. 

A It was my understanding that these 

funds belonged to kinsmen, and were in his custody until 

some resolution evolved or came forth as to their 

disposition. 

0 Now, was that understanding the 

reason why you told him it should be a special account? 

MR. PARISI Now, I object to this 

because he has answered this question at least 

three times. He stated that the reason he made 

it a special account was so that it would be 

separate from his regular checking account. 

A Mr. Swan requested that it be a 

separate account1 it was not my suggestion, air. For 

whatever worth -- special, this happened to be a little 

.red rubber stamp that we use for designating funds 

different from a person's regular account. Mr. swan, 
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26. 

when he first approached us, was to say that, I want to 

put this money here, but I don't want it mixed with my 

money, and it will stay here until I call for it, but 

I want it kept separate, and how can I do it? 

Whether it had been marked special 

or through using-some other title or agent, I didn't 

think it was a legal question at the time, because I 

had no qualification, no certificate, no Court Order. 

Here was a man who just had some funds and wanted them 

kept separate from his funds until such time as he 

authorized their disposition. 

That is the reason I called him, sir, 

on the phone and asked him if he was ready to withdraw 

the money7 that there were some attorneys up there who 

had a Court Order for the money, and I hadn't heard any

thing f ram him. 

MR. PARIS: Mr. Pearsall, don't you 

think we really understand fully and completely 

what the man has said?_ Now, this is qoing on 

and on and on, and I don't see any reason for 

it. 

MR. PEARSALL: This is in the vouch, 

and if you find it burdensome, I will pick up 

that part of the tab. 

MR. PARISs I appreciate it. Well, 

(}R"' 
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it is burdensome. Go ahead. 

BY THE WITNESS: (Continuing) 

27. 

A But I didn't realize, whatever I did, 

4 the legality of it would be questioned. As far as I 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know, Farmers National is relieved of any liability. 

The withdrawal certainly said it was dismissed when we 

issued that draft. 

MR. PEARSALL: No further questions. 

MR. PARIS: I don't have any ques-

tions. 

MR. KAUFFMA..'lli: I don't have anything 

further. 

MR. PEARSALL: He was testifying to 

this. Be had it in his hand. I want it as 

an exhibit. 

MR. PARIS: It is just a rubber 

stamp saying it is special. 

MR. PEARSALL: You can argue anything 

you want. 

MR. PAR.IS: I am not arguing. 

WITNESS EVANS: It wouldn't make any 

difference if it were typed or stamped. We 

just happened to be a small, country bank, and · 

we didn't have a printing machine to print a 

special check, and\~ag's the way we indicated 
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special checks. 

28. 

NOTE: At the close of the deposition, 

after a brief off-record discussion, the follow

ing exhibits were marked: 

A checkbook of The Farmers National 

Bank, Account No. 0514 0552, bearing the word 

"special" in red on each check, is marked as 

Plaintiffs' Exhibit u. 
Court Order of the Chancery Court 

of the City of Richmond, dated the 11th day of 

June, 1971, styled Shirley s. Throckmorton, 

Administrator of Estate of Alexander H. Swan, 

deceased, versus William E. Swan and The 

Farmers National Bank of Appomattox and First & 

Merchants National Bank, is marked as 

Defendants' Exhibit No. 1. 

And further this deponent saith not. 

SIGNATURE WAIVED BY AGREEMENT OF COUNSEL AND THE WITNESS. 
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CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648. 2801 

2 STATE OF VIRGINIA, 

3 CITY OF RICHMOND, To-wit: 

4 

29. 

5 I, D. McGuire, a Notary Public for the State 

6 of Virginia at Large, of qualification in the Clerk's 

7 office of the Circuit Court of the City of Richmond, 

s Division II, and the court reporter who took down in 

9 shorthand and transcribed the deposition of DeWitt 

10 Evans, when given on December 6, 1977, at the offices 

11 of Mccaul, Grigsby & Pearsall, 320 Mutual Building, 

12 9th and Main Streets, Richmond, Virginia, do hereby 

13 certify that the deposition was duly taken pursuant 

14 to Notice and agreement of counsel, and for the 

15 purpose hereinbefore set out in the caption hereto. 

16 I further certify that the witness was duly 

l? sworn by me before the giving of this deposition, that 
I 

18 the signature of the witness to this deposition has 

19 been waived by the express agreement of counsel and 

20 the witness, and that counsel were notified of the 

21 filing of the deposition in the Clerk's office as of 

22 this date, and that I am in no way related to nor 

23 employe~ by any of the parties, the witness, or 

24 counsel, and have no interest in the outcome of this 

25 matter. (.91 
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30. 

I further certify that there were two exhibits 

entered and filed during the taking of this deposition, 

said exhibits being attached to the original transcript 

of the deposition, and that the deposition was truly 

taken and is here accurately transcribed. 

Given under my hand this the 

December, 1977. 

My Commission expires 
November 23, 1979. 

13~ day of 

o. McGuire - Notary Piiblic 
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( I (Ae:., I . '•.· .,.A>. r, 
1.1~' ' / 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND - DIVISION I 

- - - - - - - ~ - - - - ~ - - - -
ALMAS. KITCHEN, 
WILLIAM E. SWAN, 
CORRINE S. KIDD, 
DORIS S. ROSSER, 
OUIDA S. ADCOCK, 
GLADYS S. ltESTERSON, 
HUGH SWAN, 
and 
CARRIE R. SWAN, 

Plaintiffs, 

. • . . 
: 
: 
: 
I 

I . • . • 
: 
• • 
: 

1. 

10 vs. I 

: 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

SHIRLEY S. THROCJCMOR'l'ON, : 
Administrator of the Estate of : 
Alexander B. Swan, Deceased : 
and : 
UNITED STATES FIDELITY ' : 
GUARANTY COMPANY, Surety, I 

- - - -
Defendants. 

I 

I 

I - - - - - - - - - - -
'l'he complete transcript of testimony and other 

incidents in the above when beard on the 29th and 30th days 

of March, 1978, before '.l'be Honorable James Edward Sheffield, 

Judqe. 

~· .. 

'· 
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APPEARANCES: 

Mccaul, Grigsby & Pearsall 
Suite 320 
9th and Main Streets 
Mutual Building 
Richmond, Virqinia 
By: John W. Pearsall, Esquire 
Counsel for the plaintiffs1 

Leonard A. Paris, Esquire 
523 East Main Street 
Richmond, Virqinia 
Counsel for the defendant 
Shirley s. ~hrockmortonr 
Taylor, Hazen, Bryant & Kauffman 
Suite 1104 
7th and Main Streets 
700 Building 
Richmond, Virginia 
By: A. James Kauffman, Esquire 
and 

J. Stephen Roberts, Esquire 
counsel for United States Fideltiy 
& Guaranty company. 
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William E. Swan 

John R. Snoddy, Jr. 

William A. Moncure, Jr. 

Gracie Taylor Swan 

Carrie R. Swan 

Alma s. :Kitchen 

Shirley s. 'l'hrockmorton 

Richard L. Throckmorton 

' .. 
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Direct 

10 
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233 
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242 
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Redirect 
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2 Plaintiffs' 

CRANE· SNEAD & ASSOCIATES, INC. 
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1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 
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EXHIBITS 
---~----

3 A -- Franklin Federal Savings & Loan Association 
Passbook. 

4 
B -- Richmond Federal Savings & Loan Association 

5 Passbook. 

6 C -- Bank of Virginia Passbook. 

7 D -- First and Merchants National Bank statement 
with attached checks. 

8 
E -- Letter of January 6, 1968 addressed: Dear Bill, 

4. 

16 

16 

16 

16 

9 Grace, Billy, and Mrs. Taylor, signed Zan. 18 

10 F -- P&M 4epos'it Blip for $2,SSO. 37 

11 G -- Farmers• National Bank of Appomattox state-
ment deposit slip with machine tape. 37 

12 

13 

14 

15 

16 

17 

18 

19 

20 

B. -- Letter signed by William E. swan dated June 
,/~, 1971. 

I -- Agreement of July 16, 1971 signed by all 10 
people •. 

J -- 'rypewritten note of information from William 
E. SWan from JudcJe Snoddy'& file. 

K -- Memorandum to •Jack• (Snoddy) from •B• (Bob 
Pembleton) dated August 4. 

L -- Group of bills with receipt. 

M -- Receipt for payment of funeral expenses. 

21t'. I!. --. =~~~~~!~exander B. Swan to Shirley s. 
:-:-:· . ' .. -... 

47 

69 

95 

104 

145 

146 

.. . .. 
22 __ ;.. 0 .._ Authorization to act as attorney siqned F.W. Swan.-'{~- ... 

23; ·.· P. -- Admission Number 3 of Shirley s. Throckmorton o/1111 ···26s· 

24 Q -- '1'WO page handwritten document. l~~ 280 

25 C96 
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s. 

1 March 29, 1978 

2 10:00 a.m. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2i 

22 

23 

24 

25 

THE COURT: All riqht, qentlemen, are we 

ready to proceed? 

MR. PEARSAL: Yes, air. 

THE COURT: The case before the Court this 

morninq is Alma s. Jtitchen's and others versus 

Shirley s. Throckmorton and others. 

Are there any motions before we beqin? 

MR. KAUFFMAN: Unless all of the parties 

here are parties plaintiffs and defendants I move 

for separation of witnesses. I count eiqht plain-

tiffs and --

THE COURT: All riqht. 

Persons who are named as parties in this 

litigation please stand. If you are a plaintiff or 

defendant please a.tand. 

NOTE 1 At this time the parties stood. 

'l'BE COURT: Gentlemen, I assume other per-

sons seated are witnesses. 
'·. 
' 

MR. JtAOFFMAN: That is correct, sir. ~- . .. . 
THE COURT& 

... . · 

All witnesses, other than~' 
t··::· .. ·-

parties please stand. 
•·. =:.:i: 

If you are going to be a witness and you are 

named as a party plaintiff or defendant please stand. 
(:97 
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6. 

There has been a motion made that the 

witnesses be excluded from the courtroom. 

MR. PEARSAL: Excuse me, Your Honor. I 

think aomethinq escaped my attention. 

Judqe Snoddy advised me that Gracie Swan 

is a witness but not named as a party. 

You should stand at this time. 

'rBE COURT1 Make sure all of your witnesses 

are now atandinq who are not named parties in the 

case. 
'l'he motion has been made that the witnesses 

be excluded and the court will grant the motion. 

I will ask all witnesses to leave the court-

room and not to return to the courtroom until such 

time that you are called to testify in this matter. 

Will all witnesses leave the courtroom. and -· 

MR. PEARSAL s would that include the 

instruction that they are not to --

THE COURT s Perhaps we ought to start again. 

I am going to try, in the course of this 

trial, not to talk when you are talkinq. I wi).l be 
¢~:~ .·. . ·. 

courteous to you in that regard. When you are"· talk- · . . . . : , .. ~· . 

ing I will not talk and I will ask you to do the · 

same when I am talkinq. 

Mr. Pearaal has also asked all witnesses be 
C.98 
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1. 

instructed not to discuss their testimony outside of 

the courtroom and do not discuss your testimony with 

any person once you have testified. 

I will ask you to leave the courtroom and 

remain outside of the courtroom until such time you 

are aqain called to testify. I will ask all wit-

nesaes to remain separated while you are outside of 

the courtroom. 

Witnesses, please leave the courtroom. 

NOTE: At this time the vi tnesses left the 

courtroom. 

THE COURT: Will counsel make sure that all 

of your witnesses who are·not plaintiffs or defen

dants are not now in the courtroom. If there are 

such witnesses they will not be allowed to testify, 

if they remain in the courtroom. 

All right. Are we ready to proceed? 

MR. PEARS.AL: I think that is true, but 

bear with me one aoment. 

That is correct. 

'1'BE COURT: Are there any opening state- , 

ments by the plaintiff a? 
MR. PEARSALL: I think we have aqreel° no ,, ·. . . 

opening statements are necessary unless Your Honor 

cares to have them. { 99 
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'!'BE COURT: Thank you, gentlemen. 

MR. PEARSALL: Yes. 

MR. KAUFFMAN1 Yes. 

8. 

THE COURT: Mr. Pearsall, please call your 

first witness. 

MR. PEARSALL: May I approach the bench or 

have the Sherif£ hand the documents - the file in 

the Chancery Court - and obtain the exhibits which 

were attached to the complaint inasmuch as they are 

clearer than Xerox. 

THE COURT: What do you want done with 

520-1? 

MR. PEARSALL: That the Court take judicial 

notice consistent with the facts. 

THE COURT: The Court will take judicial 

notice of Chancery Number 520-1, which is the record. 

MR. PEARSALL1 I have withdrawn the exhibits 

that were attached to the complaint in order to use 

them u exhibits to be introduced through witnes•es. 

THE COURT: You may proceed • 
;(. 

MR. PEARSALL c Pursuant to the court l.n (ph > 
e).~ ::. . . 't 

Hammer I asked the Court to take cognizance of . tile ,; 

De bane ease deposition of Mr. DeWitt Evans that 

baa been filed with the Court. 

THE COURT : I ff ~rs tand there is no 
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objection from any counsel to this1 is that true? 

MR. KAUFFMAN: That is correct. 

' .. 

THE COURT: The discovery deposition of 

DeWitt, D-e-W-i-t-t, Evans are now before the Court 

as part of the record aa De bene ease depositions 

for all purposes with the exception of those items 

that have been objected and excepted to within the 

deposition themaelf by counsel. All riqht, Mr. 

Pearsall. 

MR. PEARSALL: If Your Honor please, I 

would like to reserve the opportunity at the con

clusion of the matter rather than hold up the Court 

at this point to arque the objections and have the 

Court rule on the objections made at the time of 

the taking of the depositions. 

!'HE COURT: All right, Mr. Pearsall. That 

shall be done. 

MR. PEARSALL: As shall be reflected, there 

was the court reporter's error in typing discovery 

depositions. 'J.'hey were scheduled as De bene ease. 
·-

MR. KAUFFMAN: That is correct, Your donor • 
.t .•. 

THE COURT: Thank you, very much. 

MR. PEARSALL: Did I understand the Court 

to tell me to proceed? 

'fBE COURT: Yea, air, you were proceeding 
101 
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from the· moment you stood. You may continue. 

10. 

MR. PEARSALL& I call Mr. William E. Swan. 

Does the court want to swear all of the 

witnesses at one time? 

'l'HE COURT: I would prefer to do it 

separately. 

NOTE1 At thi• time the witness was sworn. 

'1'HE COURT: Be seated in the witness chair. 

10 WILLIAM E. SWAN, a witness called by the 

11 attorney for the plaintiffs, bavinq first been duly sworn, 

12 testified as follows : 

13 DIRECT EXAMINATION 

14 BY MR. PEARSALL: 

15 Q Will you state your name, aqe, and occupa-

16 tions? 

17 A William Edward swan. I work with the 

18 Biqhway Department. I was born November 7, 1924. 

19 0 Bow old does that make you? 

A 53. 20 

21 Q Would you speak up a little bit. It',-
.,. 

22 difficult to hear you. Perhaps the aicrophone could be : .. 
·; -, 
·.lf. 

23 moved a little closer to you. 

24 A 

25 Q 

I'll sit a little closer. 

would you state your relationship to 
1 ·v::> .c~ 
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11. 

1 Alexander B. swan, the deceased? 

2 A 

3 0 

4 A 

5 Q 

6 A 

7 0 

8 A 

9 0 

10 did at any 

11 A 

12 0 

13 A 

time 

He was my uncle. 

'!'hat is your mother's brother. 

My mother'• --

Your father's brother. 

My father'• brother. 

Your father's brother. 

Yes. 

Did you at any time -- State whether you 

have joint accounts with Alexander B. swan. 

Yes, I did. 

Will you state how this came about? 

Well, he approached me and asked me if I 

14 would agree to do thia and I told him I would. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PARIS: I object to any statement made 

to him by Alexander swan as being pure hearsay. 

'.rHE COURT: Mr. Pearsall. 

MR. PEARSALL i May it please the Court, I 

think we are qoin9 to have to get on top of this 

right at the very outset. 

We here will be developing, Your Honor 
~: 

knows, the existence of an inter vivos trust created .. 
··- . ,_& . . ·.·. 

by Alexander a. swan in connection with these joint 

bank accounts. ~· statement by Swan, whether true 

or falae, ia highly relevant as a verbal act. 
-1 (\'} 
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12. 

We are not calling upon this witness to 

quote Mr. Swan to prove that what Mr. Swan says is 

true or false. We are asking this witness to say 

what Mr. Swan said to him, which is variously 

described as part of the res gestae or verbal acts. 

It's not introduced for anything more than the fact 

that it was said. 

THE COURTS Not for the truth? 

MR. PEARSALL: Not for the truth of what Mr. 

swan said, but the fact that Mr. Swan said it. 

'l'HE COURT: What is your position? 

MR. PARIS: If that is the situation I think 

that it is perfectly proper. I think, as we qet 

into his statement to you, that he is offering this 

to establish an inter vivos trust. Obviously, from 

bis bill,he is asserting that Alexander Swan 

intended for any conveyance of property by him to 

this gentleman was for the purpose of establishing 

an inter vivos trust and that goes to a factual 

matter not just a verbal act upon which he acted. 

I don't think it's hearsay. ~- ' 

'· 

'1'HE COURT: All right .. For the moment .then 

I will rule that, upon counsel's representation that 

it is being offered not for the truth of what he 

asearts, I will allow it in on that situation. It 
1_(~~ r 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21' 
.. 

22 

23 

24 

25 

W. SWan - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT 'REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

would not be hearsay, but once it's being offered 

for what it asserts we may have to look at your 

objection in that reqard. 

It's proper for him to testify now, Mr. 

13. 

Pearsall, based on your representation that you are 

merely offering to show that the statement was made 

but not for the truth of what it asserts. 

MR. PEARSALL: Thank you, Your Honor. 

MR. JtAUFFMAN: I didn't say anything about 

what Mr. Pearsall said. I represent a different 

client and I would like to note my objection. I 

think it's a self-serving statement by party plain

tiff as to his interpretation. Be is lifting himself 

by his own boot. 

'l'HE COURT: I will overrule the objection. 

MR. :KAUFFMAN 1 Note my exception. 

MR. PEARSALL: I have a response when it 

is necessary. 

'1'HE COURT: I have ruled with you, so it 

is not necessary to respond. 
. . 

MR. PEARSALL& I didn't want to be pr~,,~nted. 

from responding at a later time. F-t.· .··. 
'l'BE COURT: I know you will take every 

opportunity that is available to you. 

MR. PEARSALL: !'hank you for the indulgence, 
1.05 
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2 BY MR. PEARSALL: (continuing) 

3 O Will you continue with relating the cir-

4 cumstances of how you happened to have joint accounts with 

5 Alexander u. swan? 

6 A Well, at the time bis wife was in the 

7 hospital and he didn't know what could happen to him so he 

s come to me and asked me if I would do this • 

14. 

9 0 Stop a moment and tell what bis wife's name 

13 

14 

15 

16 

17 

18 

19 

20 
.· 

21 

22. 
·-

23 

24 

25 

A 

in Richmond. 

Q Does that mean she was under mental dis-

ability? 

A No, no, not in a way. She was just an 

invalid. 

Q Continue. 

A Be came to me and asked if I would be 

willing to do this for him - to put a joint account in the 

bank with him and me. I told him I would rather him get 
·:.:: .. __ ·.·· 

eomebody else to do it and be said he didn't have anyboc!y 
~- ·•. 

else that he could depend on to do this • so be qoes to> 
L· 

Richmond and qets the tbinqs fixed up - the cards - arid· · 

brings them back to me and I signed them and he fixed it up 

with the bank. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

w. Swan - Direct 

Q 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648. 2801 

15. 

Mr. Swan, I hand you what has been marked 

and filed with the complaint Exhibits A, B, c, and D and I 

ask if you recoqnize those? 

A I do. 

Q And what do these represent? 

A These represent books of savinqs accounts 

and checking accounts - Swan's accounts. 

Q Are they the accounts that were opened in 

the circumstances to which you have just related? 

A Yes. 

Q Now, did they represent your money in any 

12 sense of the word? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. 

Q And why did you •ay that he wanted you to 

have the riqht to check on those accounts? 

A Well, --

'l'HE COURT: Juat a minute. Be has not 

testified to any right to check on any account, 

Mr. Pearsall. Be has ua to the point of openinq 

the account, but I don't think he testified to any 

right to check or supervise the account. 
·~·:. 

MR. PEARSALL: I will offer these exhibit.a, ·· 
i.' 

Your Honor. 

'1'BE COUR'l': Notinq your objection, qentle-

men, I will admit~· '~nts. 
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16. 

Let me have them and we will put them on 

the record. We will note Mr. Paris' and Mr. 

Kauffman's objection. 

MR. PARIS I Will this be Number 3, Judge? 

THE COURT: 'l'hese will be numbered the aame 

as they are in the record so we don't qet it con

fused. 

The first two things he admitted and one 

was taken under judicial notice by the Court was 

the De bene ease dep0sition. It came into the 

record as they were read. '!'hey were not marked as 

exhibits and will not be unless you want them to. 

MR. PARIS: No. 

'l'HE COUR'l': 'l'he passbook from Franklin 

Federal Savings and Loan Association will be Exhibit 

A. 

'l'he passbook from Richmond Federal Savings 

and Loan Association will be Exhibit B. 'l'he pass

book from the Bank of Virginia will be Exhibit c. 

The statement from First and Merchants National Bank 
;: .. ·····, 

with attached checks will be Exhibit D. ~~ .. ·. ·> .. 

All right, you may continue, Mr. Peari~1l •... 

BY MR. PEARSALLI (Continuing) 

Q Now, these papers which you have identified 

and have been introduced in . evidt~~ as Exhibi ta A, B, C, and 
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4, 
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25 
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D reflect the opening of accounts to which you refer. 

A Yes. 

0 Under those arrangements, did you have the 

right to check on those accounts? 

A Yes. 

Q And why were you being given that riqht by 

Mr. Swan? 

A So I -- If anything should happen to him 

I would be able to carry on his business and keep his wife 

in the hospital. 

0 I hand you what has been marked with an 

exhibit for the complaint as Exhibit •E" and ask if you 

recognise that? 

A I do. 

Q What is it? 

A Thia is a letter from my uncle. 

0 How was your uncle Alexander H. swan known 

in family circles? 

A 

Q 

A 

Q 

A 

Q 

We always called him Zan. 

z-a-n. 

That's right. 

You said this is a letter from Uncle •an? 

That is true• 

What does it relate? 

MR. PARIS& I think our objections are 
1.09 
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18. 

continuing on that. 

THE COURT: All right, sir. Your objection 

is noted and overruled. 

The letter speaks for itself, however, Mr. 

Pearsall. 

MR. PEARSALL: I was just trying to tie it 

in with testimony. I recognize that it does. 

I will offer it. 

'l'HE COURT: 'l'he letter will be identified 

aa Exhibit E and I am noting the exception of Mr. 

Paris and, also, Mr. Jtauffman. 

12 BY MR. PEARSALL: (Continuing) 

13 o I will read you a portion of that letter 

14 

15 

16 

17 

18 

19 

20 

21 

22 

and ,ask if you can state what that meant to you at the time 

you received it. 
'the letter ia dated January 6, 1968. 

MR. JtAUFFMAN : Judge, I think the Court 

can read the letter. I don't think Mr. Pearsall 

has to read it. 

'1'HE COtJR'l': Be i• aakinq a different quea-
•' 

tion as to what it meant to him and only he can 

testify about that. 

23 BY MR. PEARSALL1 (Continuing) 

. ' 

24 Q 
•x have fixed everythinq like I toldyou·~ wail 

25 90in9 to do .. • Will tell you all the details when I see you•• 
t10 
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1 When you received that letter, what did you 

2 think he was referrinq to? 

3 A Well, I didn't really know at the time, but 

4 I f iqured he was aiminq to fix hi• bank accounts up so that 

5 we both could carry his business on. 

6 Q 
Did you go to Richmond to siqn any signature 

7 cards in order to be able to --

8 A Ro, air. 

9 
THE COURT: Just a minute, Mr. Pearsall. 

10 
I am a little confused. Did you know what 

11 
the language meant? Or didn't you? 

12 
MR. SWAN: I did know. 

13 
THE COURT: What did you mean by your 

14 etatement that you didn't know at the time? 

15 
MR. SWANz I didn't exactly understand what 

16 it meant there at one time. 

17 
THE COOR!': Your witness, sir. 

18 BY MR. PEARSALL 1 ( COn tinuinq) 

19 Q Mr. swan, •e• if you can clarify for the 

20 court your prior reaponae. 

21 . 

J. 

save you received a letter aayinq s I have 

22 fixed everything like I told you I was 9oin9 to do and will 

23 tell you what the details are when-I see you? 

24 Bad you received the details at that time? 

25 A No, I hadn't. 
111 
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20. 

1 Q · And when did you receive the details? 

2 Did you understand to what he was raferrinq? 

3 A Yes, I did. 

4 Q Now, how did the siqnature cards qet your 

5 aiqnature on them? 

6 A Be brouqht them up there and I siqned them 

7 - brouqht them to Buckinqham, where I live. 

8 Q Now, when he asked you to allow him to open 

9 up accounts - joint accounts - •o that you could take care of 

10 his wife in the event he died first, did he offer to pay you 

11 for doinq this? 

12 A No, he didn't off er to pay me • At the ti.me 

13 he said he would make it worth my while if I did thouqh do 

14 this. 

15 Q Did he aake it worth your while? There-

16 after did he do anything for you relatinq to this? 

17 A Relating to this? 

18 Q I.elating to servinq him. Bow did he make 

19 it worth your while, if he did? 

20 A Well, by leaving me a part in this, I CJU8SS. 
., 

21 ·. Q Did he CJive you anythinq or pay you anything': 
·- . ,. 

.,. 

22 A No, sir. ._·.._,,_. .. 
. ; 

23 , Q Be never qave you anything whatsoever~ 

24 A No, sir. 

25 Q Did he ever discuss with you his coin 
1.12 
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21. 

1 collection? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l . 

22' 

23 

24 

25 

A No, not particularly. Just told me to pick 

it up and it was mine. 

MR. KAUFFMAN: Judqe, this is --

BY MR. PEARSALL1 (Continuinq) 

0 
Be told you to pick it up and it was yours. 

A Yes. 

MR. JtAUFFMAN: We are gettinq into establish

ment of the alleged oral trust and here we have gotten 

into the truth of what the man is aayinq now and I 

have the indulgence of the court to say here aqain 

that not only do we have hearsay, but we are attempt

ing to establish the oral trust by hearsay testimony. 

Mr. Pearsall is establishing his case on the theory 

it'• not offered for the truth of it but to show that 

it' a part of the res qeatae, but it ia circuitous , 

Judge. This has got to be true if this is the oral 

trust they are attempting to eatabliah. 'l'herefore, 

when you get his compensation - I will qet the coin 

collection ·aa compensation - this is the oral trust 
. .. 

we are here purauinq. 

so, you have to renew my objection at.tili• 

point, Your Honor. I think we have qone beyond the 

point. 
THE COORTI All right, Mr. ttauffman. 

1.1-3 
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Mr. Pearsall. 

22. 

MR. PEARSALL& May it please the Court, if 

one person says to another: Here ia my coin collec

tion it is yours and that other who made that state

ment is quotinq by the person to whom it's qiven 

that is the classic and proper way of establishing 

the making of a gift and the receipt of a gift. 

Now, it's offered for the purpose of ahow

ing that that statement was made accompanied by 

that delivery and that is the act - that is the 

entire verbal act - that is aiqnificant, hi• part 

of res qestae. It is a fully recoqnized exception 

to the hearsay rule - a verbal contract. Regardless 

of what the donor has in his mind it's yours. The 

fact that he aaid it'• yours ia the significant 

thing. It'• the outward overt act on the part of 

the person. It•• a verbal act and a recoqni zed 

exception to the hearsay rule. 

'l'BE COURT1 Based on that arqument, Mr. 

Pearsall, every statement would be a verbal act. 

MR. PEARSALL• I respectfully differ with 

the conclusion Your Honor baa reached. 

As I understand the hearsay rule a narrative 

of what aomaone else -- A narrative that someone 

else ia telling it may not be established by quoting 
114 
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that person, that is the truth of the narrative, 

that is the typical hearsay rule. 

23. 

I am not asking him to relate some narrative 

that somebody else told him to prove the accuracy of 

that narrative. All I am asking him to relate is 

that which was said to him. It's not hearsay as 

to him. Be was there. Be was an eyewitness. 

'rHE COORTs But it' a a statement somebody 

elae said out of court which is beinq offered for 

the truth of what it asserts 

MR. PEARSALL: Excuse me, Your Honor. I 

thought you were throuqh. 

THE COOR'l'c Let me see if I understand 
... 

what you ara aayinq. 

You want the witness to testify that a 

deceased person told him that he would qive hia a 

coin collection. 

MR. PEARSALL& That he did qive it to him. 

THE COURT I That he did qive it to him for 

aome compensation that be rendered for him. 

All riqht. 'l'he atatement that this qflntle-

man makes, who is not here now, was made out o~ . 
.i. : ·.· 

court. The party was not under oath and was not 

available for cross-examination and it ia now beinq 

offered for the truth of what it asserts. Is that 
1 1 !=;; 



1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

. 17 

18 

19 

20 
.. 

2i 

22 

23 

24 

25 

w. Swan - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

true, Mr. Pearsall? 

What is missinq in the little narrative? 

MR. PEARSALL: Not the truth Of what it 

asserts, but the fact that it was asserted. 

In other words, it's hiqhly qermane. I 

don't mean to keep interruptinq you --

24. 

'l'HE COURT: That's all riqht. Go ahead. 

MR. PEARSALL: It's hiqhly qermane to 

whether an act occurred for an eyewitness to testify 

that the act did occur the act of sayinq that this 

did occur this man is testifyinq from firsthand 

knowledge that it did occur. He is not quoting 

somebody who is qivinq a narrative statement for 

the truth of that narrative statement. 

I respectfully request, Your Honor, that I 

be allowed to brief this matter, if Your Honor has 

any question • 

'l'BE COURT: What I am qoinq to do is: I 

will hear the evidence. Not having a jury here I 

will eay to you that I am •uppoaed to be able to tell 

the difference between what is admissible and what is , '.· 

not - as I understand the law. Maybe I am entirely 
~-·· .. 

wrong, but the Supreme court has told me that before 

and I assume they.will help me aqain. 

MR. PEARSALL: We are all in that boat, 
1.16 

Your Honor. 
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. 25. 

'1'HE COURT: If the statement is made out of 

court and is beinq offered in court for the truth 

of what it asserts that statement is hearsay, unless 

it meets one of the exceptions to the hearsay law 

it is inadmissible and I will hear the evidence and 

reserve ruling until I have heard all of the evidence. 

MR. PEARSALL: All I am aff irminq to the 

Court is his exception to the hearsay rule because 

it's not being offered for the truth of the narrative. 

THE COURT s It is not being offered for the 

truth of what it asserts, not even hearsay? 

MR. PEARSALL: I agree with you and I also 
~__.,.""' have to aqree with Professorwiggins that a lot of 

things are mischaracterized as hearsay as they are 

by nature not hearsay and referred to aa exceptions. 

When they are not true exceptions at all the hear

say rule doesn't touch them. 

THE COOR!': Let' a hear the evidence. We 

don't have a jury and, supposedly, the Court can 

excise out which is admissible and not admissible 

and is not tainted by having heard it. 

MR. DUFFMAN: For the record, I object.· 

THE COURT: 

MR. PARIS& 

clarification. 

You have a continuing objection. 

I would like to make one 

11-7 
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1 We are referrinq to the statement - part 

2 

3 
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13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of the res qestae - which is not applicable. It's 

as excited or spontaneous utterances under the 

White case and I don't think that is a proper 

exception. 

MR. PEARSALL: Our re•ponse I could say 

that res gestae is so much an abused term nobody 

knows exactly what it is. 

MR. PARIS: I do. 

THE COURT: You used it first. 

MR. PEARSALL: The reason I used it was to 

invite Your Honor'• attention that rea gestae is 

not only an excitable act but the context of what 

I am establiahinq and the context is that somebody 

- this man - heard it and he is an eyewitness and 

an aarwitn•••· 

THE COURT : Let'• bear it all and I will 

make a rulinq. 

Do you want the last question read? Or 

what? 
;-:: .... · 

MR. PEARSALL: I think he answered that 

question. 

BY MR. PEARSALL I (Con tinuinq) 

Q Did Zan give you anything else? 

A Ba 9ave me hi~!'it°mobile. 
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Did he give you anything else? 

That was all. 

27. 

In whose possession was his watch at the 

It was in mine. 

Why was it in yours? 

THE COUR'l'a Mr. Pearsall, please, I will 

have enough trouble deciding this on admissibility 

of evidence rather than that which is inadmissible. 

That is a leading question, •ir. 

11 BY MR. PEARSALL : ( continuinq) 

12 Q Now, did Zan's wife survive Zan? Or did 

13 he die first? 

14 A She died first. 

15 Q State whether or not, after she died, he 

16 gave you any further instructions about these joint accounts. 

17 A 
After she died? Oh, yes, I was to divide 

18 the estate in four different ways giving lfl'J sister Ouida 

19 $3,000 and Shirley '.l'hrockmorton $3,000. 

20 

21 

22 

Q 

to the court. 

You will have to make a clearer statement 

.. 
r .. 

I don't understand from what you sai4. ·bow 
t· 

23 the bank account• were to be handled. would you stop and 

. 

24 

25 

take your time and state what the instructions were from Zan 

as to what you were to &> with the bank accounts, air? 
. 1.19 
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28. 

1 

2 

A 

0 

Well, I were first to qive my sister $3,000. 

What sister? 

3 A OUida. 

4 ' 0 What is the last name? 

5 A Ouida Adcock. 

6 0 All right. 

7 And Shirley s. Throckmorton $3,000 and t.he A 

s residue four ways with my mother --

9 Whose mother? 

10 carrie swan and my aunt, Alma lti tchen. 

11 That is two-fourths. 

14 And Freddie is who? 

15 Freddie is my Uncle Zan' a brother. 

16 Did you ever tell anyone else what your 

17 obl;igation was relative to these joint accounts? 

18 A 

19 0 

20 family.• 

21 .·:.' A 

22 Q 

23 A 

24 ana my mother. 

25 

Yes, I told my whole family. 

Enumerate, for me, who you mean by "whole 

My brother Bugh. 

Brother Bugh SWan. ., 

r--· 
Yes. And Doris Rosser and COrrine ltidd 

What is the mother' a name? 
120 
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Carrie Swan. And my aunt, Alma Kitchen, 

and Ouida s. Adcock and Gladys Kesterson. 

29. 

Q Mr. Swan, I hand you what has been marked 

as Exhibit F with the Bill of Complaint and ask if you 

recognize that? 

A Yes, I do. 

Q What is that? 

A This is a receipt from the bank where I 

9 deposited $2,550. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21.. 

22 

23 

24 

25 

Q What bank did you deposit it in? 

A First and Merchants Bank. 

Q Was that a checkinq or savings account? 

A That was --

Q Just take your time and compose yourself, 

Mr. Swan. It is obvious that you are nervous now. 

MR. PARIS: I don't think that is so 

obvious at all and I don't think it should be in 

the record that he is confused or anything. Be 

bas answered the questions pretty well. 

'1'HE COURTI All riqht, •ir. 

I will strike from the record the comment· 

that •it'• obvious that be is nervous" aa an obaer-

vation of counsel and not necessarily in evidence. 

BY MR. PEARSALL: (Continuinq) 

Q Now, was the Pir•t and Merchants a checking 
t~:.1 

··-~---------------~----------....;,_ _____ .J 
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30. 

1 account or aavinqs account? 

2 A It was a checking account. 

3 Q Now, where did the money come from that 

4 went into the checking account? 

5 A It came from Zan. 

6 Q Did Zan take it out of his pocket? 

7 A Be received checks for his money which I 

s depe>sited. 

9 Q Where did you qet the money that you put 

A 

Q 

nursinq home? 

14 A Freddie was with me. 

15 Q Your uncle? 

16 A That i• right~ 

17 Q Did he 90 with you to the bank? 

A 

Q 

21 A Yes. 

22 Q What 1• the date of that deposit? 

23 A I can't see it too good. May 4th, MAy the 

24 4th. 

25 Q Now, you ••id Freddie was with you at the 
122 
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• 31 • 

..... _ ·' 

1 bank. Was he also with you at the nurainq home? 

2 A Yes, he was. 

3 Q Did Zan discuss with you and Freddie any-

4 thinq about the joint banking accounts? 

5 A Yes, he did. 

6 Q What did he say to you all? 

7 A Well, he told Freddie the way he wanted me 

8 to distribute it out if anything should happen to him. 

9 Q What was that way that he told you and 

10 Freddie on that day? 

11 A Well, that I should 9ive Ouida Adcock 

12 $3,0001 Shirley 'l'hrockmorton $3,000J my aother, carrie swan, 

13 $4,000 - I mean a part in it all1 Alma Kitchen, his sister, 

14 a part in it allJ and Freddie Swan, a part in it1 and myself, 

15 William swan, a part. 

16 

17 

18 been? 

19 

Q 

A 

Q 

What were the size of those four parts? 

You mean the amount the share would have 

No, not the amount. What portion? What 

20 par~ were you supposed to 9ive to each one? 
-) .. 

Well, it wa• to be divided - 'after tb9 ·· · 21 . A 

22 $6,000 came out 

23 Q 

24 A 

25 Q 

four ways. 

Four equal ways? 

Four equal ways. 

-~··.\. . .• 

?~:- : 
l-' 
-~ .. ·•·. 
~'r'·:· ·., .... 

Did Zan stay in the nursing home for an 
123 

•·. . . . -· ·: ~ 



w. Swan - Direct 

CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMOND, VIRGINIA 

PHONE 648-2801 

·.· 32. 

1 indefinite period after May 4th? 

2 A Be stayed there a right good while after 

3 that. I am not aure how long it was. 

4 Q Do you know when he went to st. Mary• s 

5 Hospital? 

6 

7 

14 

15 

16 

17 

18 

19 

20 

21 . 

22 

23 

24 

25 

A Ho, sir, I'm not sure. 

Q 
Do you know whether he died in the nursinq 

Yes. 

Did you have any discussion with the family 

as to what you were to do with the bank accounts at the 

family gathering in connection with the funeral? 

A 

Q 

A 

Q 

A 

Af terwarda you 1118&n or -

At any time after Zan died. 

Yes, yea, after he was buried we did. 
~'-·"· ......... _. . :_. · •.• ~~ 1 • 

What was that discussion that you ha4~ ·:. • , . 
l-;'','' 

Well, I just told them all that I wm:'ted .· 
f.;'. . .,, .. 

it done how be wanted it distributed and so forth. 

Q Who was goj,.ng to attend to it? 

A I was. 
1.24 
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33. 
I 

Now, did you, thereafter, proceed to carry 

2 out those instructions? 

3 A I did. 

4 Q would you relate the circumstances of what 

5 you did in carrying out those instructions? 

6 A Well, I was working on a job a while after 

7 that and I tried to get some time off from my work. I came 

s to Richmond and drew all of the money out·of the bank, except 

9 the savings account. 

12 bank. 

13 

14 bank? 

15 

16 

17 account? 

18 

19 

20 

_. 
,. 

·.~:- . 
22 

23 

24 

25 

Q 

A 

Q Which aavinqs account did you leave in the 

A First and Merchants. 

Q Was that a savings account or a checking 

A Savings account. 

Q 
First and Merchanta was a savings account. 

THE COURT i Be has already answered that, 

Mr. Pearsall. Be said it was a savinqs accoun.t~ ,:. ; · O' .. :: 
I-;,_.'. ' 
1,~-. ·.· :. . .• 

MR. PEARSALL: May it please the Cou~~· :h• :;_.:..: 

previously testified it was a checking accounJ~~/· .. ~ · 

TSE COURT: Don't tell him what he testi-

fied. Be said it was a savings account and we are 
1.25 
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stuck with a savings account. 

· ... 34. 

2 BY MR. PEARSALL: (Continuing) 

3 O Pick up the narrative as to what you did. 

4 Start all over, if you want to. 

5 A I would like to start all over, if I may. 

6 I forgot what I was at. 

7 

8 

9 

10 

11 

12 

13 

14 

THE COURT: You were at the point you with

drew money out of the bank. 

What did you do after you drew money out 

of the bank? 

MR. SWAN: I came to Richmond and drew all 

of the money out on the savings account and carried 

it to Buckingham to Farmers' National Bank where I 

deposited it for distribution in the four parts. 

15 BY MR. PEARSALL: (Continuing) 

16 Q Did you do anything else while you were in 

17 Richmond, Mr. swan? 

18 A I went by Shirley 'rhrockmorton's to pick 

19 up what bills she had there and she refused to give them to 

20 me. She said that the nursinq home where he was stayinq had 
. 

21 

22. 

23 

24 

25 

to get something straight so after leaving Shirley's - ,tbich . · 

ah~ .~ouldn't qive me the bills - I went by the nursing ti~·.· 
> .' ,• fi:·'. 

and got the bill and wrote the check for the nursinq home 

bill. 

Q What account di~-~@:1 write the nursing home 
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You mean in town? 

On which bank account did you write the 

35. 

4 cheek for the nurainq home bill? 

5 A The aavinqs account. 

6 0 What aavinqs account, Mr. Swan? 

7 A I mean the checkinq. I said aavinqs - I 

8 mean the checkinq account. 

9 Q Do you know the difference between a 

11 A Oh, yeah. 

12 Q Which bank account did you write the check 

13 on for the nursinq home bill? 

14 A (No response • ) 

15 Q Which account did you close and take the 

16 money to Farmers ' ? 

17 

18 

19 

20 bank•. 

21 . .. 
' .~ ·:-. 

' \ 
. -].:" l,..": 

22 ' ; i. ' 
,,-.;... • • ,l, • 

23 

A 

Q 

A 

Q 

A 

Q 

I closed out the aavinqs account. 

Bow many accounts did you close out? 

I closed out three from three different 

And that left one account open. 

A checking account, that'• riqht. 

And is that the one you wrote the 

?-/:·~-:.:: .. ~ 
,,.·.-· ... ' 

-~~-~··. J. 

~ .· . 

t~~. ·. 
;;..: . ·-· 

check to 

24 the nursing home on? 

A Th.at' a correct. 
1.~~7 
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_36. 

When did you -- What did you do with the 

mone.y that you had withdrawn from the savinqs account? 

A I put it in the Farmers' National Bank at 

Appomattox. 

Q When did you do that? 

A I don't recall the date on that. 

Q Bow does it relate to the time that you 

8 took it from the bank in Richmond? 

9 A The day followin9 the day I deposited it 

10 in Farmers' National Bank. 

11 Q When you deposted it in Farmers' National 

12 Bank, did you put it in your account there? 

13 

14 account. 

15 

A 

Q 

I put it in a apecial account, not my 

What did you tell Mr. Evans at the time 

16 you opened the account? 

17 A Well, I told what I was to do with the 

18 money and that I would like to have it with a special account 

19 - not just mine - and be said it was a good idea. So that 

20 i• o-..th• way we fixed it up • ~';;< ' 

2i ~-· 

23 

24 

25 

. ~:~.· <~~~ 
• ..., ~t-: ... 

·."·~-.. ~ ::~ )~. 
~ .: I, .1, ..:"'.~~ 

.:. ~-···.: ·: 

Q 

A 

Q 

Did he attend to openin9 the account for you" 
~~.- ; . 

Yea. ,._., .. · .. ..... . ,·. 

I band you what has been marked as Exhibit 

P with the Bill of Complaint and ask if you recoqnize that? 

1 '"'8 _.-4;: 
I do. A 
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And what is it? 

This is the receipt for the money 

deposited in Farmers' National Bank. 

0 'l'hat is the deposit slip. 

A 'l'hat is the deposit slip. 

0 And this was the account that Mr. 

37. 

I 

EVans 

7 l1 
1 tended to opening up for you • 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

. ':-· . 

A Yea. 

MR. PEARSALL: I offer it. 

'!'HE COURT: All riqht, air. Let me have 

the receipt for the $2,SOO. 

MR. PEARSALL: I am sorry I thought I 

offered it. 

'l'HE COURT1 Do you want that in evidence? 

MR. PEARSALL: Yes. 

THE COURT: That will come in as Exhibit F. 

The document that the witness has just 

identified aa beinq a receipt from the Farmers' 

Rational Bank - which exhibit is an adding machine 

tape and looks like a bank •tatement and another 

dOcument attached to it, three documents altoq~°tb~r 
·, . ··.,!!: .. ·_ . 

. ~: · ..... 
- would come into evidence as Exhibit G. ~,;· : ,: .. 

. ...... ~ ..... ~ 

BY MR. PEARSALL: (COntinuinq) 

0 Mr. swan, I hand you what baa been filed 

25 with the complaint as Exhibit J and ask if you recoqnize that? 
. . 1.29 
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. '., 

I . 

I suggest it's self-serving. 

MR. ICAUFFMANi Judge, may it please the 

court. 

Furthermore, we hear an alleged oral trust 

was created by Alexander Swan and according to the 

testimony of Mr. William Swan he was going to be 

the trustee and now this document is Mr. William 

Swan appointing his wife Gracie Swan as a substitute 

trustee which is self-serving and so outside the law. 

'l'he trustee cannot appoint a successor trustee any

way. I think it's a further attempt to lift them

selves up by their own boot straps of self-serving 

documents to prove an oral trust and 9oes one step 

beyond my prior objection by creating insult to 

injury and by building on hearsay and self-serving 

statements .-on'. hearsay and •elf-serving statements 

and I think this is clearly inadmissible. 

It's not a memorial or anything except an 

after-the-fact excuse for something that was done. 

'l'BE COURT: Mr. Pearsall, any reply? 
\ 

MR. PEARSALL: If it please the Court, •• . 
~ .~: . : 

to self-serving and declaration against interest_· . .,:.. 
.. ..... . 
'. 

Here is a man with accounts in his name which he is 

free, under the law, as ao far as it relates to 

accounts is concemed to withdraw the money. ilia 
1 ~ll 
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4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 
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L: 38. 
1 •... 

_.·;-

And whose handwritinq is that on the body 

1'be bottom of the paper? 

The body of the paper. Who wrote it? 

My wife. 

And whose aignature is it? 

It'• ay aiqnature. 

And what was the occasion of that being 

10 written? Why was that written? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

22. 

23 

24 

25 

~- . - - - ., 

.. ,l~:;· =' ;... 
4. ··-· •• 

A This was ao if anything happened to me -

MR. PARIS: Judge, --

THE COtJR'1'1 3\let a ainute. 

Do you have an objection, Mr. Paris? 

MR. PARIS: Yes, •ir. 'this note, that you 

can read, i• a aelf-aervin9 atatement to further 

establish thi• alle9ed oral truat. All it i• is 

sayings I give to ay wife ~· ri9ht to carry on 

what I want to do later on. Obviously it is beinq 

offered to explain why Bxhibit G, the cSeposit, .is 
... :· ::-,.-} .· . .;: -· ·:·._,..'.; .::· ~· 

. to me or my wife - William Swan or Gracie swan~· 'bi• :> ' 
wife - the •urvivor. ft>i• ol>Viously is to explJ~·.:·f _.; .. ·,. '. :--... 

. ;.t'!J.-..'' . ~ :· . - ; • ' . 

that which ie to bolster hi• poei tion which hia·-·-' ,\ ' 

position was a• the recipient of the oral trust or 

whatever. 1.31 
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t~ 

'· , ... ; -~"'; . .! <.. •• < 

'. 

{,~:~~ ~f~,~ 

I ·suggest it'• self-serving. 

MR. JtAUFFMANi Judge, may it please the 

Court. 

Furthermore, we hear an alleged oral trust 

was created by Alexander Swan and according to the 

testimony of Mr. William Swan he was going to be 

the trustee and now thia document is Mr. William 

Swan appointing his wife Gracie Swan as a substitute 

trustee which is self-serving and so outaide the law. 

'!'he trustee cannot appoint a successor trustee any

way. I think it'• a further attempt to lift them

selves up by their own boot •traps of self-serving 

4ocument• to prove an oral truat and goes one step 

beyond my prior objection by creating insult to 

injury and by building on hearsay and aelf-servinq 

atataments .-on- hearsay and self-serving statements 

and I think this is clearly inadmissible. 

It's not a aemorial or anything except an 

after-the-fact excuse for aomething that was done. 

'.rBE COURT: Mr. Pearsall, any reply? 

MR. PEARSALL: If it please the Court~~:·•··.· 
-~~~s.~ .~ .... 

to self-serving and declaration against intere~l: ~ 

Here ia a man with account• in his name which he is 

free, under the law, as ao far as it relates to 

accounts is concerned to vi thdraw the money. Bis 
1 ".? 

.. 
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.. ~ ... -:s····.-

~~ .. -:. >:.:. 

~ ..... ..: : ; 1;_ 

't·-· ~ 

withdrawal was honored by the bank. He has the 

money in his possession. He takes it to the bank 

and states what he was supposed to be doing relative 

to it and this is the declaration against his 

interest. It is not a self-serving declaration. 

Clearly it i• against his interest so that argument 

i• aet by that. 

Additionally we have a contemporaneous 

memorandum. that he was about to explain the occasion 

of its arising and the objection was made. This is 

a contemporaneous memorandum of what he was to do 

with the money and how it was to be handled in the 

event that aomething happened to him. 

THE COURT a C~ntemporaneous to what other 

events? 

MR. PEARSALL: With his opening up the 

account as a •pecial account. 

I was 90ing to elicit from this gentleman 

as to how it happened to be written at the time the 

account was made • : ,. 

THE COUR'l's All riqht, air. : ... ·«.: .. 

I sustain the objection to the evidence 
~,:.: . •.·· .. 

as beinq overall aelf-aervinq. It may be deroqatory 

to his interest as far as the immediate account and. 

to the overall. 1.33 
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1 I will note your exception. 

2 MR. PEARSALL: I would like 

3 to vouch the record as to what this exhibit is 

4 how it came into existence. 

5 'l'BE COURT 1 You may do that now for con

6 if you want, and you would be 

7 ecord right now through 

8 if you want. 

9 • PEARSALL: Thank That 

10 would make 

11 BY MR. PEARSALL 1 

12 Q 

13 court how this writing, the 

u proceed to tell the 

ion of this writinq, came 

ten and why it came into 14 into exiatence? 

l5 existence. 
16 A should have happened 

17 to me it would have to 

18 take it over to 

19 have in case ing ahould happen to me. 

20 
~· 

2;> 
22 
23 

24 

25 

Q 
.r'.-:; "".:~· 

Bad you discussed 

Mr. EVana? 

Yes, he said we should have 

KR. PARIS: I object. 

MR. KAUFFMAN I I object. 

THE COURTI All right. It's 
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1 A 

2 

3 

4 Q 

5 n that occasion 

6 A 

7 
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And did you act on it? 

Yes, sir. 

the writing that 

8 vouch, Your Honor. 

9 

. 47. 

10 MR. it it will be 

11 

12 

13 

14 

15 

16 

qiven 

'l'BE COURT& We will 

for continuity. Thia 

carries Caption •J.• ,June 4, 1971, and it is 

Exhibit B. 

17 BY MR. PEARSALL: (Continuing) 

18 Q Now, after you had been to the bank and 

19 pened up the special account, did you see any members of your 

20 family, other than your wife , thereat ter? 
2f · 

·-~ ~ ... 
. ~. . .~ 

A After I had deposited the money? 

22 Q Yes. 
~,,~-.~.~~ ... 

23 A Yes, I went by and saw Freddie and explained 

24 to him where the money was and that I had it ready for dis-

25 tribution. I went by to see my 13~er, Carrie swan 
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48. 

Before we leave Freddie, will you state what 

~e conversation between you and Freddie was as to your dis

tribution pursuant to this? 

A Well, I told him that I had the money ready 

5 Ito write the checks for and he wouldn • t -- He wouldn't aqree 

6 Ito anythinq. Then he told me that he would like to qive 

7 Shirley $5,000 - which I wouldn't agree to. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

~-

>·· 
23 

24 

25 

.;. 

him to 

MR. JtAUFFMAN: I object to what Freddie told 

THE COORTa Is Freddie a party? 

MR. KAUFFMAN: Ho, eir. 

'1'HE <X>UR'l' : We have problems with him. 

What is the basis for admissibility of what 

he told Freddie? 

Be can state what he told Freddie, but we 

get a problem as to what Preddie told him. 

MR. PEARSALL I Again, Your Honor, I think 

we will have to resolve it on brief. 

If ·Freddie, regardless of whether it's true 

or false, says, aa I understood the witness just to 

say, that he wanted his dauqhter Shirley t.o ha.ft. 
i :··. 

r'. 
$5,000 (. 

~. . 

THE COORT1 Mr. Pearsall, --

MR. PEARSALL1 That fact is hiqhly qermane 

t.o this gentleman's cond~~ffh•reafter and whether 
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that was Freddie's desire or not his desire he 

articulated that desire to this man in this man's 

49. 

presence and he is relatinq what this man said. That 

is a verbal act, Your Honor, and it's not offered --

THE COURT: So we can move the thinq alonq, 

I understand your objection. 

MR. PARIS: I have a further objection. 

I think that this man is claiminq that he 

is the beneficiary or the trustee under this oral 

inter vivos - alleged oral - trust. What possible 

relevancy could it make at all to the substance of 

this case or his conduct because once he qoes to 

one of the beneficiaries and says this is what I will 

do and they said that they objected - what difference 

does it make if they object and they want somebody to 

have aore JllOney than this other money'? I can't see 

the relevancy. 

THE COURT: What relevancy? 

MR. PEARSALL• 'l'he relevancy The object 

here and. the person for whom he was attemptinq to 
.. ~ : 

qet additional money brought the action in the .. 
~ .... -

Chancery Court of the City of RicbmOnd. 'rhe P~Per -
~>· 

of which you have there - and it qives the context······ 

of that action --

'l'BE COURT: What1w~~d be the relevancy of 
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so. 

him objecting, in any case? That is the basis of 

Mr. Paris' objecting. Why do we have to know about 

the dialogue to resolve the issue in this case - the 

dialogue between he and Freddie? 

MR. PEARSALL: Your Honor, I don't want to 

transgress by makinq an opening statement at this 

juncture, but we have to try to show the relevancy. 

We have the affirmation by this witness that he had 

a certain responsibility relative to these accounts 

and that he went to one of the persons to whom he 

was to qiv• money - vho was the father of the person 

to whom he was to qive money - and he encountered 

objection about the execution of that. 

Now, the •equenoe of events that flowed 

from that to the litigation to the handling of the 

litigation is all 9ermane to establishing whether or 

not Shirley Throckmorton aa administrator was justi

fied in paying 17·odd thouaanc! dollars out in 

connection with this. 

I don't know bow to show it to Your Honor 

except to take it a step at a time • ~ i' . 
:; :· 

'l'BE COURT: What I will cto then, Mr. Paris, 

is go ahead and let him adduce this testimony .Subject 

to your •howinq that it's relevant through some other 

testimony, Mr. Pearsall. 
1~?8 
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MR. PEARSALL: Thank you, Your Honor. · 

MR. !CAUFFMAN: Note my objection please. 

'1'HE COURT 1 All riqh t, sir • 

51. 

'1'he same rulinq subject to him beinq able 

to connect it. I will let it in. 

MR. KAUFFMAN: My objection is based on the 

fact that Shirley brought the lawsuit that Mr. 

Pearsall is talking about and he is elicitinq hearsay 

statements of Freddie to show what prompted Shirley 

to 4o aomething and I think that is doubly inadmis

aible and Freddie is here to testify. 

'1'HE COURTI All right. I will hear it, 

9entlemen, noting your exceptions to the court's 

ruling. 

Go ahead, air. 

16 BY MR. PEARBALL I (Continuin9) 

17 0 I am really not sure where we were. Rad 

18 you finished telling me what position Freddie took with you 

19 on that 4ay after you had aade the 4eposit and told him you 

20 were ready to 4istribute the deposited funds? 
-'· 

21- Do you feel like you have left out anything? 

22· Say it now. I don't know whether you have or not. I am not 

23 really sure what you have said. 

24 

25 

'l'BE COURT: Tell ua aqain what Freddie 

aaid aft.er you told him 11~at you were going to do. 
t,_~9 
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52. 

MR. SWANz I went by there and he wanted . 

the $5,000 for Shirley and I told him that is not 

what was in the agreement. so, that was it. I 

wasn't qoinq to do it. 

5 BY MR. PEARSALL: (Continuing) 

6 Q Did you have any conversation with Freddie 

7 thereafter? 

8 A Yes, I did. 

9 0 Do you recall what the next occasion, was 

10 that you talked with Freddie? 

11 A Well, he wanted me t~ meet him up at his 

12 home on Tuesday - I don't remember the date • 

13 0 
Did you see him between this date that you 

14 made the deposit in the bank and that 'l'uesday? 

15 

16 the c!ate. 

17 

18 

A 

0 

A 

19 see Shirley • 

Q 

I aaw him on a Sunday and I don't recall 

What happened on the Sunday? 

Well, he said he was 9oinq to Richmond to 

Did he tell you anything other than, •1 am 
20 

21 going to RichmOnd to see Shirley•? 
What was the nature :_.-~f .. 

~.- I• 
<.t.·: _.·. 

:f·.·. 

22· i your conversat on? 

23 

24 tell us. 

25 A 

.;..· . .. 
--~.' . 
/. . . . 

Mr. Swan, we were not there. You have· to 

It was about this money, money deal. 
1A~O 
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1 . 

2 

Q 

A 

What did he say about the money? 

Well, he said he would qo and see Shirley 

3 about the $5,000 and he felt it was aqreeable to her and I 

4 told him I wouldn't settle for that because it wasn't right. 

5 So then he came back and then that was the next meeting we had 

6 was on a 'l'uesday. 

7 

8 

9 

10 

Q 

A 

Q 

A 

Tell me what happened on the next meeting. 

I worked that day. I came home from work. 

You worked on Tuesday? 

'!'hat' a riqht, came home from work and they 

11 cornered me and wanted me to write them a check for $17 ,ooo. 

12 

13 

14 

15 

16 

17 

Q 

A 

Q 

Write them a check for $17,000. 

Freddie Swan a check for $17,000. 

Was there any discussion abOut what Shirley 

ThrockmOrton was to get? 

A Ro, there wasn't. 
I 

Q What did you say about writing a check to 

18 Freddie for $17 ,000? 

19 A I told him I couldn't do that that I 

20 wouldn't do that and. that it wasn't in the aqreement the way 

21 

22 

23 

that Uncle told me to do. 
\ 

Q so was the session a friendly one? .. 
'· 

A It was to start out with, but it didn't qet 

24 friendly toward the last and I qot upset and left after that. 

25 I qot upset and left. 1.41 
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54 • 

Before you qot upset and left, did you have 

2 any further contact with Freddie? 

3 A Yes, I called him aqain that night to see 

4 if he had ehanqed his mind and if he wanted to settle it up 

5 and he aaid I had qotten him out of bed and he was mad and I 

6 said I was sorry about that and aakad if he wanted to settle 

7 up and he aaid: No, air, never. I said 1 You talk to Jack 

8 Snoddy. I aaid I was qoinq to aee Judqe Snoddy and that was 

9 the last conversation I had. 

10 Q 

11 A 

12 Q 

Did you qo aee Judge Snoddy? 

Yes, I went the aame niqht. 

Did you -- What was the nature of your 

13 conversation with Judqe Snoddy? 

14 A I went to aee Judge Snoddy and he wasn't at 

15 home. I finally found him at Sprouse& C:Orner in a restaurant 

16 in Buckingham. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PARIS1 Objection. '!'hare is nc possible 

way that this could have any relevancy to this case 

at all as to what he told Judge Snoddy and what Judqe 

Snoddy told him. It's hearsay. It'• irrelevant. 

It has nothing to do with the issue in this 

THE COURTI All right, sir. 

Mr. Pearsa11. 

MR. PEARSALLa May it please the court, it's 

certainly not hearsay for this man to aay what he 
. 1~~2 
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. . . , 

said to Judge Snoddy and the relevance, Your Donor, is 

to develop the context in which litiqation was 

brought for which a man was paid $17,000 and I have 

to show that context. 

THE COURT: You have to tie it down a little 

bit more than that, otherwise we will take all of 

the eviclence. Some of it possibly is not relevant. 

Counsel made objection as to relevancy. 

What ia the relevancy of his conversation to Snoddy 

and Snoddy'• conversation to him? What does it help 

to prove? 

MR. PEARSALL: We will prove through this 

witness and Judge Snoddy what was the course of events 

which were interrupted and intercepted by this 11 ti-

9ation for which attorneys were paid $17,000 for 

4oinq nothing, Your Honor. '.l'hat is the relevance. 

THE COURT 1 I will admit it subject to your 

being able to tie it in. 

Please let Judge Snoddy testify, he is here, 

as to what he aaid and not through this witness. 
··- ..... -~;' ·- :. 

MR. KAUFFMAN: Please note my objection • 

TBE COURT: Objection noted. 
3;, _.:~ ... . ;;:. 

It will be admitted subject to him being 

able to ahow the relevancy of it. 

MR. JCAUFFMAN: Thank you, Your Honor • .. ... ~ 
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1 BY MR. PEARSALL: (Continuinq) 

2 O When did you see Judqe Snoddy aqain? 

3 A I am not --

4 Q What was the occasion, not necessarily the 

5 date? 

6 A Well, I vent and discussed the case with him 

7 and told him I would like for him to represent me. 

8 0 

9 A 

10 0 

That was that eveninq? 

'l'hat was that eveninq. 

Now, thereafter that eveninq on what 

11 occasion dld you •ee Judqe Snoddy again? 

12 

13 

A 

Q 

I vent to ••e him in his office in Dillwyn. 

Why did you 90 to Dillwyn? Why did you go 

14 aee him in his office in Dillwyn? 

15 A Because we couldn't talk in the restaurant 

16 and. I wanted to 91 ve him full details of the case. 

17 Q Bad anything happened between your seeing 

18 him at the restaurant and the time you 11aw him in Dillwyn? 

19 A I got aerved a court order about an auto-

20 mobile and money and a watch. I carried this to Judge Snoddy • 

21 . 

22 

23 

24 

25 

.;_.. . ...... 
THE COURT 1 I am aorry. You got a co~ · 

order that says what? 
~·· . MR. SWAN: TO turn the automobile in plus · 

the old coins. 

THE COURT& ()vf!r to who? 
·1.44 
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..... · 

a watch. 

MR. SWAN: Over to the court, which I clid. 

MR. KAUFFMAN: Did he also say the watch? 

MR. PEARSALL: Be did not say anything about 

I would like to have the transcript read 

back. I am confident he did not say anythinq about 

a watch. 

'rBE COURT: Objection is withdrawn. 

MR. KAUFFMAN: The Objection is not to 

what the witness said, but what counsel said in 

leading the witness. 

MR. PEARSALL: I think, in view of the 

attack on counsel, it is necessary to have it read 

back. 

ROTE: At this time the reporter read back 

the last answer. 

'l'HE COURT1 'rhe witness did say •a watch.• 

What is your next question? 

19 BY MR. PEARSALL1 (Continuing) 

20 Q . Did I understand you to say you turned the ... 
21 

22. 

23 

24 

25 

item& over to the Sheriff? 

A I 4id. 

Q Did you show thi• order to Judge 

A Yes. 

f,;;,: 
~-·_.:_.·· .... ·· .. ·. ·. 

r ... . f.,··,{-·· ... : 
Snoddy? 

Q Did you develop, with Judge Snoddy, what the 

... ·-.J. ":i:U 
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l· 11itu$tion was about insofar as you knew? 

2 A Yes. 

3 0 What did you tell Judqe Snoddy was the 

4 aituation relative to Alexander Swan's bank accounts and these 

5 .. tams? 

6 A You mean --

7 Q What did you tell Judqe Snoddy when you went 

I 
8 ~o see him as your lawyer? 

9 A Well, I told him how everythinq was to be. 

10 Q Mr. swan, I appreciate your tryinq to answer, 

11 but that is meaninqless to the court and to me - that you told 

12 him what everythinq was supposed to be. You will have to be 

13 more specific. What did you tell Judge Snoddy? It may be 

14 repetitious as we have heard it a lot of times, but what did 

16 

I rou rell Judge Snoddy? 

ata~d. Take your time and tell him what you developed with 

15 That is what the court has to under-

I 

17 crudge Snoddy with the circumstances abOut which you consulted 

18 IJudqe Snoddy. 

19 A I don't -- I can't understand --

20 Q All riqht. Did you make any statement to 
' ~· 

21 IJudqe Snoddy about the automobile, the watch, and the co~a? 
·~~ ... 

22 A No more than I told him -- You mean after 
t:· 
~~·-··., .. 

23 lthe : court order came? 

24 Q 

25 A 

Yes. What did you tell him? 

I told him that they were qiven to me. 

-f "c ----=-- -
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Now, what did you tell Judqe Snoddy about the 

2 bank accounts that were in your joint names? 

3 

4 

5 

I 
I 

I 
I 

and how 

A Well, I told him how my uncle had fixed them 

they were to be divided and everything. 

0 Is what you told him about how your uncle 

6 had fixed them and how they were to be divided what you have 

7 already told the Court previously? 

8 A 

9 Q 

10 court? 
I 

11 A 

12 different times. 

13 

14 

15 

Q 

A 

Q 

Yes. 

Did you receive any other papers from the 

I received some different papers - two 

What did you do with those? 

I turned them over to Judge Snoddy. 

Thereafter, did Judqe Snoddy report to you 
I of any conversation 
I 

16 that he had had with counsel of Shirley 

17 Throckmorton? 

18 A Would you ask that again? 

19 Q All right. I am havinq difficulty communi-

20 ca ting with you. 

21 

22 

.. ,. 
. . 

anything to you. 

I 23 

I am using words that apparently don't •ean 

.. - . 

Did Judge Snoddy, after you had consulted him 

' and told .him what the circumstances were, report back to you 24 

25 about his handling of the matte{~ ?°id he give you any report 
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60. 

1 about what be was doing? 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

A 

Oh, yes. He kept me posted. 

What did he tell you he was doinq? 

Well, be was --

MR. PARIS& Judqe --

THE COUR'l's Objection sustained, Mr. Pearsall 

What is your next question, Mr. Pearsall? 

Judqe Snoddy is here and that is pure 

hearsay. 'there is no exception to that, Mr. Pearsall. 

What i• your next question, air? 

MR. PEARSALL1 I respectfully object to the 

rulinq. 

THE COURT s All riqht. 'the record will note 

your objection, air. 

15 BY MR. PEARSALLt (Continuing) 

16 Q Did Judge Snoddy ask for your concurrence 

17 in any -- Did he ask you to aqree to anythinq? 

18 MR. PARIS: We are back --

19 
THE COURT: Same objection and aame rulinq. 

20 I 
Objection austained. ... ·.; 

. 1· 

21 
.• BYIHR· 
! I 

22 I 

PEARSALL& (Continuing) ... 
Did Judge Snoddy bring you anything tO aiqn?· Q 

23 A Not that I remember. 

24 Q Did you ever aiqn any agreement? 

25 I 
' 

A l aiqned an agreement, yes. 
14.8 

I 
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1 

2 ISwan? 

3 

4 

Q 

A 

Q 

~ .. · 

·Where did you get it from to aiqn it, Mr. 

Oh, Judge Snoddy. I didn't quite catch that. 

I know you are not understandinq me and that 

5 is our problem. 

6 Would you tell me what agreement Judqe Snoddy 

7 brought you to sign? 

8 A Well, since Shirley had been appointed 

9 administrator we all aiqned an agreement for her to do so 

10 and she would do like it was meant to be done • 

11 Q And how was it meant to be done? 

12 A Divided in four ways and $3,000 to my sister 

13 Ouida and $3,000 to Shirley. That is the way it was siqned 

14 and notarized. 

15 

16 

17 

18 

19 

20 

21 
,. 

2:i 

23 

24 

25 

Q Now, did Judqe Snoddy ask you whether that 

was, aqreeable before be brought the paper to you? 

MR. PARIS I Objection. 

A Yes. 

'?BE COUR'l'z Objection sustained. The 

record v.ill reflect that the last anawer should be 

excised from the record •• that is hearsay. 

MR. PEARSALL• May it please the oouJ, ~ .. r· 
respectfully object and except to my beinq unable · 

to show the entire context of t.he formation of this . 

1 ,#9 <-' ... --
agreement. 
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1 Judqe Snoddy is here and will testify, but 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

that is only one-half of the coin. When I ask· 

Judqe Snoddy what Mr. Swan did I will qet the objec

tion that Mr. Swan is here and he can testify. 

I am askinq if this qentleman received from 

his attorney advice and what he did on the advice -

based on that advice - and how the agreement came 

into existence. I am entitled to show by both 

participants, Your Honor --

'l'BE COURT: '!'hank you, Mr. Pearsall. 

'!'he objection is •ustained and your exception 

is noted to the Court's ruling. 

BY MR. PEARSALL& (Continuinq) 

Q Did you do anythinq with the agreement 

other than sign it itself? 
I 

A I carried it around to each party and had 

17 it eigned and notarized. 

18 

19 

20 

21 

22 .· .. · 

23 

24 

25 

Q Mr. swan, I hand you a paper and ask you to 

ignore the •v• placed by me in the upper riqht-hand oorrier 

as not beinq on the paper at any time prior to my placinq it 
t' . 

there. 
I 

... 
;:_: I ask if you recognize what that is? r· 

This is the aqreement that we all aiqbe4 .. · A 
·.·/~ 

that Shirley 'l'hrockmorton share it up. 

Q And you took it to each one of your brothe1;s 

and sister• and had them aign it f'foyour ·aunt and such as 
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63. 

1 that? 

2 A Yes. 

3 

4 signed? 

5 

6 

7 

8 

9 

10 

11 

12 

Q What did you do with it after you had it 

A I turned it back to Judqe Snoddy. 

MR. PEARSALL: Do I understand the rulinq 

of the court to be that I cannot ask thi• witness 

a• to what he understood he was doinq when he took 

an agreement around and had it siqned? 

THE COURT: No, air, that question has not 

been asked yet. 

MR. PEARSALL: I will ask it then. 

13 BY MR. PEARSALLa (continuing) 

14 Q What did you understand that you were 

15 

16 

17 

18 

19 

20 

2{ .· 

22 

23 

24 

25 

agreeing to in asking your brothers and sisters to aqree to 

and; having them sign this? 

•. 
• c • ;, 

. . . 

MR. PARIS: I am objecting to this, if Your 

Honor please. What ia in the mind of this witness 

First of all you have got a written document which I 

assume ia going to be introduced. 'l'he written docu-
t-· ..... ,, ... · .... ; 

merit is very clear and unequivocal insofar as ,;hat 
).:.:.·;,'.··· ... · 

it states, Humber 1. Number 2, in order to saf1 ···,,. ·: · .. 
i: ... ::c:·.~ .. ;..;;._:; 

What did you understand? You are tryinq to get ·· 

indirectly what you can't get directly. That would . 

be that you have to have aome communication from 
... = ... 
···-•.-·.a.. 
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someone in order to formulate some understandinq 

that obviously is not on the paper. If he is qoinq 

to testify to somethinq outside of what the paper 

writing says I would object on both qrounds as to 

what he thought as beinq totally and completely 

immaterial. 

THE COURT: You may have to lay some founda

tion, Mr. Pearsall, but certainly his intention may 

be relevant, counsel, even though there is a written 

document. 

If the proper foundation is laid --

MR. PARIS: We are qoinq out of the parole 

evidence rule. You have to establish an additional 

'1'BE COURT: I will sustain the objection at 

this time as the foundation havinq not been laid. 

Mr. Pearsall. 

MR. PEARSALL: I will try again, Your Honor. 

THE COURT: All right, air. 

MR. PEARSALL& I thouqht I had understood 

Your Honor, apparently I had not. 
~- -- - -- ~'i 

t'·-_•-
BY .MR. PEARSALLs (Continuinq) 

;i: .-. 
~. .; Prior to your takinq this writing to your 

~ ~--

fandly - other members of your family - to qet their signature, 

1 
I Q 

ha4 you any underatandinq as to how the litiqation was being -

handled? What was the disposition _pf it? What was happeninq 
1 '-J-2 ......... 
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Ito ~e matter that Judge Snoddy was handlinq for you? 

I 

MR. PARIS: We are qettinq back to the same 

thing. 

'l'HE COURT: I don't think he understands 

the question. 

Do you understand the question? 

MR. SWAN s Not thoroughly. 

MR. PEARSALL: If Your Honor please, here 

is my difficulty. 

THE COURT: Just a minute. I don't want 

you to tell me about your difficulty witt. this 

witness. 

MR. PEARSALL: I would be happy for him to 

leave the room. I would love for him to leave the 

i 
1 

room ao I can say to the court what I want to say. 
I 

'!'HE COURTs Let's rephrase the questions so 

we can aove on without him havinq to go outside. 

BY :MR. PEARSALL& (Continuing) 

Q Did Judge Snoddy tell you what was the 

20 p~posal for getting rid of the matter he was handlinq for you~ -. .. 

A (Nodded head in an affirmative manner·~_.> .. 
·· ... 

, 
22 

t:,. . 
(Mr. Kauffman stood up!) , : ,-_ 

.,, I 

MR. KAUFFMAN: !i.' 

23 THE COURT 1 
I sustain the objection •. ~.· 

24 MR. KAUFFMANz Thank you, Your Honor. 

25 -.·,'., 153 

' 
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66~ 

) .. 

1 BY MR. PEARSALL: (Continuing) 

2 Q What did you think you were d.oinq to get 

3 rid of the matter? 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

MR. PARIS: Objection. 

'l'HE COURT: That doesn't vary the terms of 

the written instrument. 

Be can testify to that. 

MR. PEARS.ALL: Read the question back to 

the witness. 

NOTE 1 At this time the reporter read the 

question to the witness. 

'1'BE COURT: Do you understand the question? 

MR. SWAN2 I thought the agreement that 

Shirley 'fhrockmorton were setting up and getting it 

atraightened out. 

16 BY HR. PEARSALL: (Continuing) 

17 Q 'fake those words that you have just given 

18 to the court and put a little more meaning into them. What 

19 

20 

21 . >·;)!\~:.. 
! -·· 

22 '"LO • 

23 

24 

25 

MR. PARIS: Judge, I am afraid that is 

obviously an improper question. 
~"· .< 

MR. PEARSALL1 May it please the Court, we 
i :... . I: 

are dealing with a witness that is having a qr+at 
f'.~ .. ·. ·. . . 

4eal of trouble understanding me first and articulat-

ing second. Be made a summary statement and I think · 

I would like to have him -- I would like to have the 
1-54 
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1 

2 

3 

4 

5 

6 

7 

8 

9 
I 

I 
10 I 

I 

11 I 
12 I 

13 

14 

15 

16 

17 

18 

19 
I 

20 .... i~ 
~ ... ,, .. .e··.;.,1 ~-2\ ,., '. s )\_.·· 

22 . :: 1,.•· l 
2;·; ., T ... 

' 

24 I 
25 

words read back. 

We are makinq a great capital of the witness' 

inability to understand the question. 

'l'BE COURT: All of us need to simmer down 

a few minutes. 

Mr. Pearsall asked the statement be read 

back. 
NOTE 1 At this time the reporter read back 

the answer and Mr. Pearsall'• following comments. 

MR. PARIS: I am not mad and upset at all. 

I am just trying to do a job for my client. It is 

not taking personal offense. If anybody objects to 

what I aay -- First of all, I would submit to the 

Court that is a leadinq question insofar as suggest

ing to him that he bas left aomethinq out or ~-; ·. Bis 

statement is clear and he teatif ied before when he 

aaid that we aiqned the agreement and my understand

inq was that the reason we signed the agreement was 

so that Shirley 'l'hrockmOrton would be the administra

tor and .dispose of the estate as we all had agreed 
upon. , ... -: · · 

Now, I don't know what else we can di~~ •• 

along those lines. 

' ... 
: . ./:• 
l, ..... 

'l'BE COURT a It's proper for counsel to ask 

the witness to elabOrate on this statement. I will 
t:~~s 
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sustain the objection in that what Mr. Pearsall said 

was not a question and was not a directive to him to 

elaborate. 

If you want him to elaborate, would you 

please ask him to elaborate and then we can move on. 

MR. PEARSALL: First off I want to invite 

I the Court's attention that this witness has not said 

that which Mr. Paris said he said. 

'1'HE COURT: I am not concerned about what 

' Mr. Paris aaid about the evidence. '!'he evidence 
I 

I 
will stand on its own merits. 

If you would please ask the next question 

that you would like we may be able to move on. 

BY MR. PEARSALL& (continuinq) 
I 

i Will you make one more attempt in saying to Q 

the Court in what way you thought the aatter was beinq dis

posed of as to what was beinq done to dispose of it? 

A You mean after Shirley had --

Q Mr. swan, let me get you on focus • You 

took an agreement axound to get it signed. How, what did you 
• j .. ) - • :-·.·.··.:. ~.. ~-"'- :"· 

think that the parties were doing in aiqning the agreement? 
, .·'·: ,.. . f;'. >: .. 
11111' ,_were they signing? Bow were they getting rid of the . 
: .·, . . 2~~-.-.~·<:, "}~·. ' 
matter? 

A '1'hey thought if they would sign it it would 

be going according to the plan like it ahould - that it would 
1~~ 
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j 

be settled up. 

Q What do you mean by the words "going accord-

ing to the plan like it should•? Do you mean "like it should"? 

I 

i>)<~ 
.·. ].,, .~""• ,,. 

.. \ l~ .-·~t. 

A Like I say they told me to set it up. 

THE COURT1 I understand what the witness 

is saying, Mr. Pearsall. 

MR. PEARSALL: It was my fear that the 

Court didn't. '!'hat is the reason I was pressing 

this. 

Witness with you. 

MR. JtAUFFMAN: May we have a short recess? 

'1'BE COURT: All riqht, sir. 

Bow much recess vill you need? 

MR. JCAUFFMAN: About five minutes. 

'1'BE COURT: We will stand in recess about 

five minutes then. 

I will caution the witness not to discuss 

his testimony with any person and do not remain in 

any place where the case la being discussed. 

. MR. PEARSALL1 When the witness stood up 
,. 

I was reminded that it has not been introduced•~·· 
~>-. -·~ .... 

evidence. fte paper that he identified has not ·.been 
l.~:-: 

introduced into evidence. 

'l'BE COURT : '!'he last exhibit was H so that . 

would be !• 1.57 
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For the record: This is a typed - appears 

to be typed - statement five pages long and dated 

the 16th of July, 1971. 

Court will •tand in recess. 

NOTE: At 11 :40 a.m. court stood in recess 

until 11:53 a.m. after which the hearing continued, 

viz: 

9 CROSS-EXAMINATION 

10 BY ~. KAUFFMAN : 

11 0 Mr. Swan, as I understand your testimony, 

12 you testified that your uncle, Alexander H. swan, gave you 

13 oral instructions some time in 1968. 

14 

15 

16 

17 

18 

19 

20 

21 

me 

A 

j 
instructions • 
I 

I 
! 
' 

I am not sure of the dates, but he did give 

MR. !CAUFFMAN : May I aee Exhibit A, please, 

I 
Your Honor? 

'l'BE COURT& A? 

MR. KAUFFMAN: Yes, that is the first one. 

passed to 
~ ..... 
If. <.· • 

. . : . .. ·~~· : .· .. '• 

. NOTE: At this time a paper was 

the attorney. f·· 
2~ .. JSY,Jqt· KAUFFMAN I (COntinuinq) ) •. · .. · 

:t~ 
;,. 

23 

24 

25 

~· ~ 

Q Well, now, Exhibit A shows the bank accounts 

were opened in January of 1968, I believe, or thereabouts1 

is that correct, •ir? In January of '68, I believe, the first 
1 '.'."" t;J 
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1

on top shows that the account was opened in January of 

'68 .' 

A What the book shows, that is riqht. 

71. 

0 'l'hat would be about the time you were told 
I 

by your Uncle Alexander s. Swan of his intent with this oral 

trust. 

I A Yes. 

Q All riqht, sir. 'l'his was done by your 

Uncle Alexander merely as a convenience in case somethinq 
I happened to him so you could take care of his money. 

A 'l'hat is true. 

Q And then you testified, I believe, that you 
I were supposed to get a car and a watch and a coin collection. 
I 
I 

MR. PEARSALL: May it please the Court, 

I don't think he has testified he was supposed to. 

I think he testified he was given it. 

BY MR. ICAUF!'MANI (Continuinq) 

Q Your testimony is you were given those. 

A '!'hat'• right. 

Q ·Your testimony ia you were given those in 
:f:· 

January of '68 at the time you were apprised of this oral 
·~-., ' ., ...... 

22,: triai. 
23 A 

24 

25 

~-:. 

<· .... -.. 

(No response.) 

MR. PEARSALL& Be dic!n't catch the question. 

'1'BE COURT: Be didn't. understand the 
1 :7,Q 
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question. Rephrase it. 
i 

BY ~R. KAUFFMAN: (Continuing) 
I 

Q At the time your Uncle Alexander H. swan 

72. 

advised you of the oral trust and at the time you aiqned the 
I sig~ature card, was the car actually given to you then? 

A Not then, no, air. 

Q Because your Uncle Alexander was still 

driving the car aroundJ wasn't he? 

A Ba drove it on different occasions. 

Q You didn't qet the car until after he went 

into the nursing home J did you? 

A 

I 
Q 

A 

Q 

got the car. 

A 

Q 

A 

I had the car before then. 

And you qave it back to him. 

That's right. 

And when he went into the nursing home you 

That ia true. 

That waa about two years later1 wasn't it? 

I am not aure of the time. 

~t.>: .L ~, Q · You allege in your Bill of Complaint that - ·- . . ~ ; .. ; 

!-··., .. " 
Excuse me , excuse )le • ~· ~ yoj ·90t the car on December 7, 1969. 

22 

23 

24 

25 

;!.'·· '1 .. 

% a sorry on Karch 17, 1969. , I .! 

So that would be approxial&tely 
::;< 

a year later, if that is correctJ would it not? 

A 

Q 

(Nodded bead in an affirmative manner.) 

It was aometime after that - wasn't it? -
-- -
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that you received the coin collection? 

A Yeah, I quess it was after that. 

0 In fact it was aqain after your Uncle 

Alexander was in the nursing home that you got the coin 

collection from hia house: didn't you? 

A I am not sure where he was at that time. 

Q But you got the coin collection from his 

house. 

A Not from his house. 

0 Prom whose house? 

A Prom Frederick swan. 

0 From Frederick Swan'• house? 

A That's right. 

Q And the watch also was acquired sometime 

later, I believe in May of '71 - which was two years later. 

A I am not familiar with the time the watch 

~as acquired at the Stratford Ball Nursing Home where he was. 

Q If the Bill of Complaint filed in this case 

says that you acquired the watch on May 4, 1971, would you 

lbav:e any reason to think that incorrect? 
. ~ - .... :. 

"':.: :."': :-;{ A I am not aure. .,-::.·· 
t . ' ·~, ; ... _ ( 

And so while he was in Stratford Ball ., .. Q ..... 

Nux:aing Home is when you got the watch. 

A 'l'hat' a correct. 

Q But you 4on't know how long after you were 
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told of the agreement or of the oral trust that was. 

A No, I wouldn't remember that. 

Q Now, when your uncle, Alexander H. swan, 

told you of what he desired to be done you said you went back 

and told your entire family and you started enumerating the 

people that you told1 is that correct? 

A My family, I did. 

Q But you didn't tell Shirley1 did you? 

A I didn't see Shirley. She was in Richmond. 

I was 79 miles in the country and her father --

f'- . 

MR. KAUFFMAN: That is not responsive, 

Judqe. 
MR. PEARSALL: If the Court please, he has 

a perfect opportunity to explain the answer. 

THE COURT: He should answer the question 

first and you may ask him for aome explanation, if 

you like. 

Did you tell Shirley? 

MR. SWAN: No, I didn't tell Shirley. 

. MR. KAUFFMAN I Thank you. 

n ·u. ltAUPFMAN s (Continuinq) 
~-'· 

And it was thereafter that the money ~as·· Q 

! withdrawn - and you introduced a bank deposit slip, which is 

your Exhibit F - in 1971 and you vent to the nursing home to 

get the authorization to make that withdrawalr did you not? 

J:c2 
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Did I qo to the nursing home to --

Bow was that withdrawal authority --

MR. PEARSALL: May it please the Court, 

75. 

I am confident that the interrogator is mixed up 

here. Be is askinq for withdrawal after death and 

6 he saids Did you qo to the nursing home. 

7 BY MR. KAUFFMAN: (Continuinq) 

8 o Was that withdrawal made after death or 

9 before death? 

10 

11 

A 

0 

The withdrawal -- I don't quite understand. 

When did you withdraw the $2,550 and deposit 

12 it ,in First and Merchants? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PEARSALL: I thouqht he was askinq --

A I don't know when it was. 

BYIMR. lCAOFFMAN I (continuing) 

0 'l'hat was before your uncle died. 

A Yes. 

0 And he told you to do that. 

A Yes. 

Q . And that was about the aame time you qot 

the watch1 wasn't it? 

A I am not •ure. I wouldn't answer that 

' be:eause I am not sure. 

Q But you testified at that time you went to 

the nurainq home with Freddie. 
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I A Oh, yeah, I went with Freddie to the nursing 

home. 

0 Now, after - after your uncle, Alexander 

H. Swan died you closed out three bank accounts. 

A I did, yes, air. 

Q And you took the money up to the bank in 
I AppOmattox and opened up an account. 
I i A Yes, and gave them the names. 

O Why did you not put it in Dillwyn? 

A I was doing business in Farmers' National. 

O You went to Appomattox and opened up the 

12 account • 

13 A 

14 Q 

15 A 

16 0 

Yes. 

And the account was opened up by you. 

That is correct. 

Did your uncle, Alexander, say that he 

17 ~anted your wife, Grace, to be trustee of this money? 

18 

19 

20 

2i 

22 

.' 

A No, he didn't discuss that. 

0 But a joint account with right of surVivor-
I 

•hip was opened with your wife. 

I A 'l'hat'• right. 

Q Now, you testified that you had aome ~n-

23 ~ersation with your Uncle Freddie1 is that correct? 

24 A Well, I did on aeveral occasions, yes. 

25 0 But Shirley wasn't present during any of the 

1.tt4 
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1 conversations1 was she? 

2 A She was there on this Tuesday I was telling 

3 ~ou about that they wanted to write the check for $17,000. 

4 

5 A 

6 0 

7 A 

8 0 

9 what to do? 

10 A 

11 Q 

On one occasion she was present. 

She was present. 

Did you hire Judqe Snoddy to represent you? 

I did. 

And were you relying on him to tell you 

I was. 

Did Judge Snoddy tell you how much he was 

12 going to charge you? 

13 A Small fee. Be didn't tell me to be exact. 

14 0 And so you relied on him entirely in how 

15 the thing would be handled. 

16 A 'l'hat is correct. 

17 Q You were served with various court papers 

18 in the proceeding here in Richmond1 were you not? 

19 

20 papers. 

21 . 

A 

Q 

I was on two different occasions served 

.. ..... 
And you took the papers and tumed them 

22 over to Judge Snoddy as soon as you received them. 

23 A I did. 

24 Q You did nothing further with reqard to 

25 them. 
tCS 
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A I didn't do anything. I just turned them 

to him. He was my attorney. 

'!'HE COURT: Any further questions, Mr. 

Kauffman? 

MR. KAUFFMAN: Let me check one thing, 

Your Honor. 

I have nothinq further. 

CROSS-EXAMINATION 

BY,MR. PARIS: 
I 

Q Is there any reason you didn't qualify as 
I 

I executor or administrator of the estate? 

A Any reason why I didn't? 

Q Yes. 

A He didn't leave it like that. 

0 Be didn't leave it like that. 

A Be put the money in joint banking accounts 

l~ke it'• there. 

r 0 Isn't it a fact that you ref used to qualify 
I 

because you don't want to be bonded? 

I A I didn't refuae to quality because he•·:·· 

! 
didn't ask me. Be merely asked me to 4o this • 

f. 
' 
I 0 And you had -

your family. 

You discussed this with 
I 

everybody in 

I A 

I 
I did. tC6 

_l 
---- --- ---------~ 
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Exactly after he died. 

I did. 

79. 

You discussed and told what you were qoin9 

4 to 1do and everybody was in aqreement. 
I 

' 
5 A That's riqht. 

6 Q Why then would you qo around and ask every-
I 

body, especially Freddie swan and Mrs. 'l'hrockmorton, if they , 7 

8 approved what you were doinq? And you said that everybody 
I aqreed. 9 

10 A After what? 

11 Q Why did you drive all of the way to Richmond 

12 to talk to Mr. swan about the agreement? 

13 A I didn't k~ Mr. Swan was 11 vinq up in 

14 the country. 

15 Q 

16 A 

17 in: Richmond. 
I 

18 I Q 

19 A 

20 Q 

21 A 

You met him up there. 

· Be was living there and Shirley was living 

But you vent to aee him. 

Oh, yea, I did. 

. You bad already t:alked to him. 
'!I~~=-. ... : 

I told him when I put the money in th. , bank · 

22 · I bad it ready for distribution and --

23 Q You told him at the funeral. 

24 A I didn't tell him that at the funeral. 

25 Q You didn't testify that you talked to 
tC7 
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80. 

1 everybody at the funeral? 

2 

3 

4 

5 

6 

7 

A Not at the funeral, no, sir. 

MR. PEARSALL: May it please the Court, he 

couldn't have told them he had the money in the 

funeral. 

'l'HE COURT: Be is askinq if he did testify 

to that, Mr. Pearsall. 

8 BY MR. PARIS: (COntinuinq) 

9 Q I am not aakinq .i>out the money in the 

10 bank. I am aekinq you: Didn't you testify in answer to Mr. 

11 Pearsall'• question that you •~w everybody in the family at 

12 the funeral? 

13 

14 

15 

16 

17 

18 

19 

20 

21:. 

.. 

22 ... 

23 

A Oh, yes, I did. 

Q Did you further tell, in your answer to 

his question, that you told the members of the family 

Alexander Swan'• instructions? 

A 

Q 

A 

Q 

A 
. ' 

Q 
·, 

A 

Not at the funeral. 

You didn't. 

No, sir. 

When did you tell them? 

Later on • 

Bow much later on? 

I don't remember that. 

. .·:. _ _.. . ·. . ~.·' .. 

J~·· .. 
"" .... ::··· . ~. ·. . 

. F'·.· ' 
'l'hat has been quite 

24 a while aqo and I don't remember any date. 

25 Q Was it days later? 
1 i'~ 
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Well, days -- I would say days, 

Did you discuss a fee with Judqe 

Did I discuss the case? 

yeah.· 

Snoddy? 

A fee with Judge Snoddy • Did he say how 

Bl. 

5 much he would charge you? 

6 A Be merely said he would charqe me a small 

7 fee. Be didn't discuss any specified amount. 

8 Q 

9 A 

10 in court before. 

11 Q 

12 A 

13 0 

Bad you ever used Judqe Snoddy before? 

I never had any occasion. I never been 

You never used a lawyer before. 

No. 

So you wouldn't know what a small fee was 

14 or whether it was a lot of money. 

15 

16 my life. 

17 

A 

Q 

I trust Judge Snoddy. I have known him all 

Aqain, in answer to Mr. Kauffman'• questions, 

18 you left everythinq up to .Judqe Snoddy. 

19 

20 

21 

22 

23 

24 

25 

A 

at that time. 

Q 

That is correct because he was my attorney 

~· ... · ... ~ 

:::t:id you first tall Pnderick SWJ) .• 
l~:.:_,: .. 

that is Alexander swan's brother - about Alexander swan's 

instructions to you? 

A When did I tell him? Be was told by 
1C9 

.. 
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1 Ala~xander Swan. 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 0 

When? 

At the nursing home. 

With you? 

With me. 

No objection was made by him at that time. 

No, not a bit. 

Did you qo and see -- After Alexander died, 

9 did you qo and see Fred the day that he objected because Mrs. 

10 Throckmorton was not qoinq to qet $5 ,000? Or did he come to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2t 

22 

23 

24 

25 

see you? 

A Did I go the same day? 

Q Yes, sir. 

A I did see him the same day. 

0 Did you qo to see him? Or did he come to 

see you? 

A I went to see him. 

0 For what purpose? 

A He had some war bonds and I was interested 

abOut the war bonds. I had the war bonds $175 worth. 
··~. ' . 

Q That is the reason you went to see hf*..· ' 
~ .. _:: .· '. 

A I carried them because he wanted them; >·~-- : 

0 

A 

Q 

And then you qot into a discussion. 

Not too much. 

You said he w~ted Shirley to qet $5,000. . ~-;o 
.I 
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He did, but that wasn't that day. 

The day you talked with him about 

83. 

I don't remember the dates because that has 

4 been four or five years ago. 

5 0 Well, listen to my question. 

6 The day that Fred objected because Mrs. 

7 Throckmorton was not qoing to get $5,000, - or that he wanted 

8 her to get $5,000 - di'd you go to aee him that day? Or did 

9 he come to aee you? 

10 A I went to aee him. 

11 Q Why? 

12 A Well, I wanted to qet this thing straiqhtened 

13 out and settle it up. 

14 Q It was all settled up. 

15 A No, it wasn't. The money was still in the 

16 bank and th• checks had not been written. 

17 Q Did you have to aee Frederick Swan to qet 

18 the checks written? 

19 

20 

A 

Q 

I did to 9et his agreement to take hi• part. 

Why would you have to get his agreement 

21 · when you claim you have been appointed 

22 A Be wouldn't agree to anything. 
~· .... ',· ,• 

23 Q Listen to my question. 

24 I said 1 Why would you have to get the 

25 beneficiary of the true t -- Why would you have to qet their 
1!71 
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I 

1 agreement when you were already aittinq up here claiminq that 

2 you have been qiven explicit instructions that these are your 

3 obliqations and if you have obliqations, why would you have 

4 to ask eomebody if that was all riqht? 

5 A I wouldn't know -- I don't exactly under-

6 stand what you are talkinq about. 

7 Q Let me ask you aqain and try it a different 

s way. You have testified - have you not? - that Alexander 

9 Swan gave you epecific instructions? 

10 A Be did, yes. 

11 Q And you felt a leqal and moral obliqation 

12 to carry out these instructions. 

13 A I did. 

14 Q Is that correct? 

15 A '!'hat is correct. 

16 Q And anythinq other than those instructions 

17 you would have been violating the aqreement. 

18 A 'l'hat'a riqht. I wouldn't have qone alonq 

19 with it. 

20 

21. 

22 

23 

24 

0 If that is the case then and you told us 

briefly that Freddie was at the nursing home when you w're 

9iven those instructions 

A Be was. 

0 Why would you qo to Freddie and ask him if 

25 he would agree to it? 
172 
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85. 
w. swan - cross 

MR. PEARSALLI May it please the Court, I 

don't think this witness testified to that and I 

! 
obje:ct to stating a question in the form contrary 

to testimony. 'l'he testimony was be went to aee 
I Freddie and said he was ready to make distribution. 

There is nd testimony that he went to see Freddie 

and I asked what he wanted. 

'.rHE COURT: I will overrule 1:he objection. 

Do you understand the question, air? 

MR. SWAN: Yes. 

THE COURT: can you ansver the question? 

MR. SWANS Well, just -- I didn't CJO to 

him to ask about the agreement to aettle up. I went 

I and told him I was ready to aettle up. 

BY MR. PARIS: (Continuinq) 

Q I 
! 

A 

Q I I 

A 

ol 
' A. 

ol 
I 

and say I am 

aettle up?! 
I 

A 

I 

You were ready to settle up. 

I was ready. 

'l'he money was in the bank. 

'fhe money was in the bank. 

And you were ready to aettle up. 

That's right. . ' ..... • 

Any question to why did you 90 to·•omeon• 

ready to settle up? Why di4n't you <JO and 

l was. l could have ~it right 'then, 

.86. 

not? 

i 't --

a 

11re 

OU 

r-

. he 
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settle up. Bis statement was that he wouldn't settle 

up. 

BY MR. PARIS: (Continuing) 
I 
I 

O In order to settle it, all you had to do 

5 was draw the checks and distribute it1 is that riqht? 

6 A That is true. 

7 MR. PARIS: Okay. 

8 I have no further questions. 

9 'l'HE COURT: Anything on redirect, Mr. 

10 Pearsall? 

11 MR. PEARSALL: One question. 

12 

13 REDIRECT EXAMINATION 

14 BY MR. PEARSALL: 

15 

16 

17 

18 

19 

20 

21 

22 . 

23 

24 

25 

Q Mr. Swan, had youi or had you not, told 

members of your family, livinq up in the country, what Zan's 

I relative to the joint accounts prior to his death? wishes were 

I A No, I hadn't. 

Q Prior to Zan's death you had never told them 

what the account• were --

····--i~-~--

MR. PARIS: 

'1'BE COUR'l' : 

Pear•all. 

~: 

Be answered it once, Judqe •.. ·.· 
i 
~ . 

I believe be answered, Mr•'' 
Cc:.- .. i.' 

MR. PEARSALL: I have him t>n redirect 

examination. 
1.74 
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THE COURT: The witness has answered that 

question. He says: No, he had not told them prior 

to his death. 

MR. PEARSALL: He has in previous testimony-

THE COURT: Wait a minute, Mr. Pearsall. 

I hate to cut you off. 

I respectfully tell you not to telegraph 

to this witness what his prior testimony has been. 

You asked a question and he answered you 

directly. 

If you want to ask him aome other question 

on redirect you certainly have the right to do it. 

As I understand the testimony he had not 

told them prior to death. 

MR. PEARSALL: But, Your Honor, may the 

witness be excused while I arque the matter? 

THE COURT: There is no need to argue. I 

heard what he aaid and you heard what he said. If 

you have other questions qo ahead on. 

MR. PEARSALL• The purpose of redirect is 

rehabilitation in confused --
.1~ . .:: .. 

'l'BE COURT a You had him on redirect to f. 
clear up the problem that he had and he CJives you an 

answer on redirect that is unequivocal. 

MR. PEARSALL: I am not sure he understood 

175 
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~ ; 
.·I ... 

the question. 

NOTE: At this time the reporter read back 

the last question and answer. 

THE COURT: What is your next question? 
I 

5 BY MR. PEARSALL& (Continuinq) 

6 Q Bad you ever discussed the joint accounts 
I 

7 with relatives of your family prior to Zan 'a death? 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, yes. 

Q Did you tell them what the understandinq 

was with Zan? 
I 

A Yes, I did. 

MR. PEARSALL I NOW, may it please the Court, 

we have two diametrically opposed --

'l'BE COURTa We have a witness testifying 

vi th two c!if ferent ways. 

MR. PARIS: Objection. 

THE COURT: 'l'he Court will determine the 

credibility of the witness, Mr. Pearsall, like it 

does in most cases where there is not a jury sitting. 

MR. PEARSALL: Mo further questions. 
:t· . . · 

; 

i::_· 
:11'..:· .. - . 

Do you gentleman have any further questions?_ 
t.· .· .· 

THE COURT: All riqht, air. 

MR. PARISi No further questions. 

MR. UOFFMAN: No, •ir. 

!'BE COURT: You max_ step c!own. 
1.~7ti . 

You may 
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. 90 • 

• : . i· ·.\ .. 
. ' 

1 ' . '. f · .. return to counsel table, if you like. 

2 Who is your next witness, Mr. Pearsall? 

3 MR. PEARSALL: I call Judge Snoddy. 

4 NOTE: At this time the witness is sworn. 

5 

6 JOHN R. SNODDY, JR., a witness called by 

7 thel f i i attorney or the pla ntiffs, first being duly sworn, 
' 

8 testified as follows: 

9 DIRECT EXAMINATION 

10 BY MR. PEARSALL: 

11 0 Will you state your name, age, and occupa-

12 tion? 

13 A John R. Snoddy, Jr.f 571 Circuit court Judge. 

Prior to your assumption of the bench, were 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

0 

you ever consulted by William E. swan? 

A Yea, sir. 

0 Do you recall 1:he occasion, or the event, 
I 

of your being consulted? 

A Yes, air. I think the fir•t time that they 

I saw me it was at a restaurant at Sprouse• Corner. I was 
1 ~ t>~ ·. 

there and I don't recall whether it wa11 at lunch or at 4inn•r re· 
and they came by and gave me some idea of what the situ~tic>Ji 

~-~- .- . l .. ·• : 

was and what they wanted to talk to ma about and I told them 

that I would help them, but could not qo into the caae at 

that time and would 9ive them an appointment as aoon as I 
1.77 
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1 could. 

2 0 When did you see them next? 

3 A Oh, I quess it was a week or so after that. 

4 I 
I am sure it was after some papers had been served on them. 

5 0 How, whom did you •ee? 

6 A Bill swan and Mrs. swan, Gracie Swan, was 

7 the first ones that talked with me. 

8 Q What did you understand was the nature of 

9 the problem of which you were consulted? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Mr. Swan advised me that his Uncle, whom 
I 

I knew aliqhtly, Zan had died and that prior to that time he 
I 

had told him to put his money in a joint account with him and 

that he had been lookinq after his business and he had told 

h~m what he wanted him to do with it. 
I 

Q What did his uncle want him to do with it? 

A Be wanted him to --

MR. KAUFFMAN: I would like to interpose 

my objection. I don't think there is objection as 

to what Judqe Snoddy aaid up to a point about what 

he wanted to do and that he put the money in a joint 

account and tellinq what to do with it. 

too specific as to what was told there. 

Be qe~s 
-, 

'l'hat I.~ 

compounded hearsay fran Zan who is dead and William 

who is tellinq it to Judge Snoddy. I think it's 

purely hearsay. 
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•! 
. . 

THE COURT : Do you want to be heard? 

MR. PEARSALL: It's highly germane as to 

what was the posture of the parties in this litigation 

in which $17,000 was paid out and to find out what 

was the matter and that Judge Snoddy was asked to 

handle it and how he handled it. 

7 BYI MR. PEARSALL: (Continuing) 

8 Q Judge Snoddy, at the time did you have any 

9 memorandum made? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

A Yes. 

THE COORTa Ia this testimony being offered 

for the truth of what it asserts, Mr. Pearsall? 

MR. PEARSALL: It's being offered not to 

prove that what Mr. swan told him was a fact but for 

the fact that it was told to him and it was on the 

basis of what was told to him that he proceeded to 

represent Mr. Swan. 

THE COURT: All right. I will overrule 

the objection. 

A 

MR. !CAUFFMAN: Rote our exception. 
rr,:,''·. 

'1'BE COURT: Note your exception, sir.~;·:: 
f .' 

Be advised me and a note was (Continuing) 

23 made at that time - if I can find it here It has been so 

24 I long I hope you will bear with me. 

25 179 
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BY·· Mil. PEARSALL: (Continuing) 

Q Take your time, Judge Snoddy. 

93. 

A It has been so lonq since this thing was --

If you could eee my handwriting you would understand why, 

bu~ my secretary typed out a 11 ttle note at the time • I 

think it'• probably -- I am sorry, Judge. 

Q Just take your time, Judge, and find it. 

A I can recall what it was because I went over 

I it last night. It was a typewritten slip which the secretary 

made and I wrote at the bottom of it taken by my secretary 
I 

from William Swan. 

Q Just take your time, now, to find it. 

The probability is that your file is 
' I organized from front to back rather than back to front or 

•omethinq like ~t, air. 

A Yea. 

Wanted OUida Adcock to have the sum of 

$.3, 000. Shirley 'l'hrockmorton the sum of $3, 000. Remainder 

~o be divided into four parts a Frederick w. swan to get one

fourth. Alma Kitchen to get one-fourth. Carrie swan to qet 
I one~fourth (sieter-in-law).William E. swan to get one-fourth. ·1. 

If any complaints are made forqet about them and leave ~t.·1n . ' 

~illiam E. swan' a name. Re qave coin collection, watch!'. and 

•utcmobile to William E. swan. After paying all of the bills, 

William swan was to pay out the t:wo bequests of $3,000 and 
180 
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1·'.' :ottier to be divided into four parts. Put the money in 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

William swan's name to be sure it was done like he wanted. 

Could not trust his brother. 

'l'hat ia the information my secretary took 
I 
I down at that time. 

Q 

A 

In your presence? 

Yes, air. 

MR. UOFFMAN1 Continuinq objection, Your 

Honor, that it'• hearsay statements of Zan and 

objectinq ~ it not being the statement of Mr. 

William Jt. swan. 
'fllE COURT s Objection overruled. 

MR. PARIS: same objection. 

'1'BE COOR'l'a Same ruling and exceptions 

noted. 

MR. PEARSALL 1 I would like to offer that, 

Your Honor. 

'1'BE COOR'l'a Is it agreeable, qentlemen, 

that we may aubetitute a copy for going in the 

record so that the Judge may keep bis file intact? 
t' , .. 

21 .J. MR. noFPMAN: I will have no objection ··.to 
~-.· .... 
. !~... . ~-

the introduction. ~'~· :'· 
1> 

THE COUR'1'1 Do you have any objection''to 
22 .. 

23 

24 the copy? 

25 MR. Dtm'MAN1 f!,'f object ~ the 



CRANE· SNEAD & ASSOCIATES, INC. 
COURT REPORTERS 

1108 EAST MAIN STREET 

RICHMONO, VIRGINIA 

PHONE 648-2801 

J~ Snoddy - Direct 95. 

/}. ..:~·. "~;-· 

~~ 
1 ·· introdueticm of the document not the copy. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

'l'HE COURT: Objection is overruled based 

on the narrow rulinq that it is not beinq offered 

aa to the truth but that it asserts to show why he 

did what he did. 

You may continue, Mr. Pearsall. 

MR. PEARSALLt I would like to call for 

Exhibit H. 

THE COURT: All of them are down there 

(indicatinq). 

11 BY MR. PEARSALL: (Continuinq) 

12 Q Judge Snoddy, I hand you what haa been 

13 marked as Plaintiffs' Exhibit B and ask if you have ever aeen 

14 that before? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yea, air, it was 

MR. PARIS 1 Just a minute, if Your Honor 

please, you have already ruled that is not admis

aible and I assume that any testimony with reqard 

to that document would not be admissible. 

THE COURT: Let me aee the document, Mr. 

F':'?Y .. 
Sheriff passe4>:a ,: · 

a~;- ... ... ,;, 

Sheriff. 

NOTE: At thia time the 

paper to the court. 

'1'BE COURT: What is your question to this 

witn••• aa t:o this Exhibit B, Mr. Pearsall? 
1 C)'> 

.L"):.~-:-· 
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,.; 

.. ~ .... 
'" . 

MR. PEARSALL: How it came into his ., 

possession and when he saw it. 

'!'HE COURT: Bow it came into his possession? 

MR. PEARSALL: When it came into his 

possession. 

THE COURT: 'l'hat question is not inadmis

sible. (The witne*s can answ~r, if he knows' 

JUDGE SNODDY: It was turned over to me at 

the same time by Mr. and Mrs. William Swan. 

BY MR. PEARSALL: (Continuinq) 

O With what explanatton? 

THE COURT: Just a moment. 

I sustain the objection as to the 

explanation. 

.nJDGE SNODDY: All riqht. 

THE COURT: Do you want to ¥ouch the 

record as to the explanation? 

MR. PEARSALL z Yes, I think that would be 

in order. 

'1'HE COURT 1 Por the record you are merely 

vouchinq it as to what it would have been had 

Court allowed it on the record. 

~DGE SNODDY I They stated that they 

in the special account in Farmers' National Bank 

in Appomattox and Mr. DeWitt Evans who was the 
183 
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J~ ·snoddy - Direct 

.. ·· .. banker then, who was head of the bank, advised them 

that somethinq might have happened and they told 

him what they wanted to do with the money - how it 

would be made out - and they said somethinq miqht 

happen to Mr. swan so he should write something 

down so it could be carried out in the event some-

thing happened to him and at that time it was done. 

That was written down aimilar to what my statement 

that I took was. 

MR. PEARSALL: Now, leaving the vouch, Your 

Honor 

THE COURT: All riqht, sir. 

13 BY MR. PEARSALL: (Continuing) 

14 Q I believe you •tated that they brouqht to 

15 

16 

17 

18 

19 

20 

2l' 

you a paper that had been served on William SWanr is that 

correct? 

A 

Q 

A 

That's right. 

What was the general thrust of the paper? 

It was an order for him to turn over cer-

tain things to the Sheriff. As far as I believe it was a 

91lD -- I mean a coin collection, an automobile, and a f ~tch .~ ' 
\ . 'ti' 

22< 1&nd ... then I don't know if it was the same day or not but ~they 
f(. ·. ~-· :-"::.···· i-:-

23 gave me a paper that had been served on them and it was not 

24 

25 

a Bill of Complaint it was an order and an order stating that 

they should not dispose of any ol~eir funds that were in the 
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1 Appomattox bank. 

2 Q 

3 Complaint? 

4 A 
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Did you ever qet a copy of the Bill of 

98. 

At a later date -- I think that was served 

5 several days thereafter. 

6 Q What action did you take on behalf of them 

7 in connection with this matter? 

8 A The next day or so I was in the courthouse 

9 at Buckinqham and I ran into Mr. Vick and Mr. Pembleton and 

10 they were there at that time to pick up the coin collection, 

11 the car, and the watch. I explained to them what the eituatio 

12 was that there was no problem about the money that the money 

13 was all being held in escrow to be done with exactly as this 

14 boy had been told or as he told me he had been told to dis-

15 pc>se of it and that the other parties - that Mr. Swan and 

16 Mr. Frederick swan and them - knew that and that the reason 

17 that it hadn't been paid out was that Mr. swan wanted more. 

18 money than he was •upposed to qet under that note and so 

19 forth and that he had been 

20 qlven Mr. Bill swan --

Or the advice that had been 

21 Q Did you have any further contact with::}'.· 

22 Messrs Vick or Pembleton? 

23 A They said: Well, come on and qo --

24 MR. KAUFFMAN: Which I will object to what 

25 Mr. Vick and Mr. Pembleton said, Your Honor. 
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'!'HE COURT: I will sustain that objection. 

That is hearsay. 

JUDGE SNODDY 1 All right. 

I advised them as to that and then I 

advised them that I was in and out of court at that 

time but was in the courthouse buildinq - I was 

Commonwealth Attorney at the time - and I said I 

will be down and see you all in a few days. I will 

call you ri9ht away and be in to aee you and we can 

9et this matter straightened out and the Deputy 

Sheri~f told them --

BY MR. PEARSALL: (Continuing) 

Q Did you qo to aee them? 

A Yes, I went down. I called and made an 

15 enqaqement and went down to see Mr. Vick and Mr. Pembleton 

16 
and everythinq was very, very friendly. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q What was the aubstance of the understanding 

you reached? 

A Well, the substance was this: That I raised 

the question that $3,400 of the money had been qone because 

when Mr. swan wrote a check to pay the nursinq home for 'llr ~ :;.<;.:. 

Ian Swan after his death the check had been returned 
~·--- ' . 
~?: - & • 

, . 
. :-•_ .. 
-·· .•: -

insufficient funds and that he had just cheeked a few d&ys· .,. 

before that and there was $3,500 in there and that was a check 

for so• $1,700, or eomethin9 like that, and it was returned 
186 
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1 fo.r insufficient funds and so he found out that Mrs. Shirley 

2 Throckmorton had cashed a check for $3 ,400 thereby depleting 

3 the account so that there were ineufficient funds. I said 

4 that will have to be put back in the pot and they agreed to 

5 that. Further we went ahead and we agreed --

6 Q What was going to be the disposition of 

7 the matter, Judge Snoddy? 

8 A Exactly like Mr. Swan had told me. Exactly 

9 that was the agreement that it be d.One exactly that way. 

10 The on?y difference was that Mr. Swan was still to qet the 

11 automobile. 'l'he only alfference was that Mr. swan had advised 

12 me he didn't care and that the coin collection could be aold 

13 and the watch and the rest of it was aqreed that it would be 

14 handled exactly like Mr. swan had told me Mr. Zan Swan had 

15 adviaed him he wanted it done. 

16 Q Now, in reaching thia understanding, had 

17 you been confronted with any contrary position by Messrs 

18 Vick and Pembleton? 

19 A No. 

20 Q Thi• was a disposition not readily reached 
.. 

21 without any concessions bavinq to be made by anyone. 
·;:-·· 

22 '· . '.· 

A No, the only -- ;.; ·, 

23 Q Was William swan to make the distribution? 

24 A 'fhere was this concession - it made no 

25 difference 

. :~ 
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1 the way it was supposed to qo. Since Mrs. Shirley Throckmorton 

2 

3 

4 

5 

6 

had qualified we eaw no reason why she shouldn't 90 ahead as 

administrator and dispose of it - distribute the money -

ex;actly as it was supposed to have been distributed by Mr. 

swan. 

Q Did Messrs Vick and Pembleton's clients 

7 have any different view as to how it was supposed to be 

B distributed? 

9 A They didn't make them known to me, if 

10 there were • 

11 Q ~o, what was t..'e outcome of your meeting 

12 as far as •omethinq to report to your client in Buckingham 

13 county? 

14 A It was -- !'here was to be an agreement 

15 drawn up and Boward Vick wa• to draw it up exactly as I just 

16 told you and his clients would aign it. I wanted them to 

17 sign it before a Notary and it was to be sent to me and I 

18 would have all of my clients - who are the heirs and ao 

19 forth --

20 

21 

22 

23 

24 

25 

Q On the riak of being repetitious, what was 
.·.· ..... 
!~ •.[ ·. •. . . ·-.. '• 

the understandinq that was embodied in that agreement? 

A It was that this wal9 to be done insteid of 
passinq down --

Q Judge Snoddy, instead of saying •this was 

·to be done instead of• - tell ae the precise aqreement. 
tf?.8 
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1 A The agreement reached was that $300 was 

2 to be paid to C>uida Adcock 

3 Q $300? 

4 A $3,000 to e>uida Adcock1 $3,000 to Shirley 

5 Throckmorton and $3,400 wa• to be put back that Mrs •. 

6 Throckmorton had already cashed the check and I was later 

7 informed - Pembleton told me - that it was in an escrow 

8 account and it would be put in the pot and then the other 

9 was to be divided in four equal parts to William Swan, Mrs. 

10 Carrie Swan, Mrs. Kitchen, and to Frederick Swan. 

11 Q Now, did you report this as a disposition 

12 of the matter to your clients? 

13 A I did and they advised me that they would 

14 aiqn such an aqreement that that is all they wanted. 

15 

16 

17 

18 

19 

20 

21 

Q 

currence with 

was prepared? 

A 

Q 

agreement of 

.:·. A 

~ 
22 (. _j;. 

·. ~, .. ·'·~ 
Q 

.. • 1'1 ,,. 

23 ment then? 

24 A 

25 0 

the 

the 

Did you ask Mr. William swan to get con-

rest of the family before the agreement 

Yes, sir. 
-·· 

Did be report that he had gotten the 

rest of the family? 

Yes, air. 

Did you ask Mr. Vick to prepare the agree-

Yes. 

Did he prepare such an agreement? 

-1 r.:;o 
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A He prepared such an agreement. I have a , 

2 note back from Mr. Pembleton that Mr. Vick was out, would be 

3 out, of the office for a week or so but as soon as he qot 

4 back that it would be prepared and an order would be pre-

5 pared and, I believe also, in that note he said that the 

6 $3,400 had been put into an escrow account and they would 

7 send me the aqreement as soon as Mr. Vick returned to his 

8 office. 

9 

10 

MR. PARISi May I see that? Okay. 

MR. PEARSALL: It's already in. 

11 BY MR. PEARSALL: (Continuinq) 

12 Q I hand you what has been introduced in 

13 

14 

15 

16 

17 

evidence as Plaintiffs' Exhibit I and ask if you recoqnize 

that? 

A Yes, sir. 

0 What is it? 

A That is the agreement that Mr. Vick drew up 

18 and had Mra. Shirley Throckmorton and Frederick swan to aiqn 

19 and send it to me to be circulated by William swan to be 

20 aigned. However, the one they sent me had not been notarized 
l•· ' 

21 ~;'iiaa not been siqned before 
.- ·':' ·t,,~;· 

22. , Mr. )rilliam swan and he took 
: .~·~ 

'' .. 

a Notary - and I qave this jto ·· ·. · 
~-. 

it and circulated it and bfouqht 
' {· * · ....... 

23 it back to me aiqned by 

senting. 

all of the parties that I was repre-

24 

25 Q . Now, you say that you received a handwritten 

I ._JV 
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1 note from Mr. Pembleton. would you look in your file and see 

2 if you have that note? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A Yes, sir. 

MR. PEARSALL: I ask that it be marked as 

an exhibit. 

MR. PARIS: May I see it first? 

JUDGE SNODDY: Yes, sir. 

NOTE: At this time a paper was passed to 

defendant'• counsel. 

'l'HE COURT: Any objection, gentlemen? 

MR. PARIS: No, sir. 

THE COURT: All riqht. The exhibit will 

come into evidence as Plaintiffs' Exhibit K. For the 

record it is dated 8-4 from Robert E. Pembleton. 

All riqht you may continue, Mr. Pearsall. 

MR. PEARSALL: If I may have the exhibit 

I will interroqate the witness. 

NO'l'E 1 At this time the exhibit was passed 

to plaintiffs' counsel. 

BY MR. PEARSALL: (Continuinq) 

It' a very brief, Your Honor, in order' .. to ·~! .. Q . ~ .. ·. 

22 interroqate him I would like to read it. 

23 •Jack, Boward is out for the rest of ~is 
24 iweek. The car ia here at the office and Mr. Swan can pick it 

25 up whenever be wishes. Boward will prepare the order on bis 

~ 191 
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1 reiturn. Copy of signed agreement enclosed. I have the $3,400 

2 in my escrow account. Regards 'B'• The •a" was for Bob 

3 Pembleton. 

4 Now, was that the conclusion of the settle-

5 ment as far as you were concerned? 

6 A 'Yes, except that I had asked that an order 

An order confirming and verifying this con-7 making this 

8 

9 

10 

11 

12 

tract be entered because we were qoinq riqht in the face of 

the statute of cft:s~? and distribution and I felt that that 

should be made a part of the record since a suit had already 

been brought. 

Q Is that the order to which you understood 

13 Mr. Pembleton to be ref errinq that Mr. Vick would prepare on 

14 his return? 

15 A Yes, sir. 

16 Q Were you furnished a copy of any auch order? 

17 A No., sir, none was ever entered. 

18 Q Were you furniahed a copy of any orders 

19 that were entered in the matter? 

20 

21 . 

22 

23 

A No, air. 
\'. - . 

Q When did you learn whether or not there · 
:.:,._:, ·: 
i~: . ... :·: 

were any order• entered in the matter? r.:·'. .. . 

A I had to write numerous times and my ~llents 

24 were getting out of hand. tfhey could not understand why I 

25 could not distribute the money and that it had been so long 
-1Q? 
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and I was advised that they would be able to pay it out after 

six months and that they would not be able to pay it before 

six months because the commissioner of Accounts would not 

allow them to do so. I have a letter to that effect from 

Mr. Vick and so I kept writing and they kept puttinq me off. 

So finally I got a letter from them, I believe it was in July 

- aomethinq like that - of the next year, with checks payable. 

Prior to that time they paid $3,000 to Ouida Adcock, prior to 

that time. 

Q Bad they paid that through you? 

A I believe ~hey did. I don't recall. 

O Bad you also, in the meantime, become aware 

of the fact that the money had been withdrawn from the 

Farmers' National Bank and delivered to the administrator? 

A Yes, air, I directed Mr. Bill Swan to do 

that as soon as the agreement was reached and that was done. 

Q You were aayinq what you received in your 

file. 

A I received cheeks. 

Q Take your time and find them. 
i.)- :-.··. , ....• ··: 

A On June 21at, 1972, I received a lett~a. 

•near Jack, I am enclosing a copy of first and final ac(:ount- . 
:·-· 

1~9.of the estate of Alexander B. swan along with the checks 

and receipt• which we would appreciate your having endorsed 

and returned to us. Thank you ao much for your cooperation.• 
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He sent me these checks for $5,682.63 

payable to William E. Swan and John R. Snoddy, Jr., Attorney; 

Carrie R. Swan and John R. Snoddy, Jr. her attorney; to Alma 

Kitchen and John R. Snoddy, Jr. her attorney, and a copy of 

the first and final accountinq in which I saw that 17~000 

and some dollars had been paid out as a fee to Messrs Vick 

and Pembleton and a further fee down in there. I only have 

a copy here because I think you filed it with the original 

suit. There was a further charqe - an additional charqe, 

an additional fee - I think for repreaentinq the administratrix 

My clients would not take the checks. They had been led to 

believe they were 9oinq to 9et considerable more than that 

knowing what the amount of the money was. 

0 I hand you what is filed with the Bill of 

Complaint as Exhibit T and ask you if that is the account? 

A That is the account. That is the fir1t 

time that I knew anythinq about there being any fee of 

attorneys• fees as per court order 8-12-71 which would have 

been the year before that. 

Q Bad you ever aeen a copy of that order? 
r;·:·:· ... , \• 

A No, air. 1;.. 
,; . 

Q Bad you ever been told any such order,had 
I . 

been entered? 
At· ·. 

A No, air. I aaked Mr. Vick and Mr. Pembleton. 

I aaid 1 What kind of fee are you all CJOinq to charge your 

1 ~tl 
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1 clients? I don't want to be out of line with mine and so 

2 forth. I was told that it would be reasonable and the court 

3 would set it. 

4 

8 

15 

16 

17 

18 

19 

20 

21 

Q Did you ever receive any advice whatsoever 

A 

Q 

a;iqned 

A 

Q 

A 

Q 

A No, air. After I qot this and my clients 

did not - or would not - take the aoney I went and came down 

to Richmond and went to the court and found the paper and 

found in them copies of an agreement which was aiqned by Mrs. 

'.l'hrockmorton, supposedly, on the same day that ahe qualified 

allowing them one-third of the estate. 

Q Bad this ever been a subject matter of. any 

22 conversation whatsoever with you? 

23 A No, sir. 

24 Q Any intimation whatsoever? 

25 A No, sir. There would have been no aqreement 
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1 if that had been 

2 THE COURT: Let me see if I understand you, 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Judge. 

Did you find this agreement between her 

and her attorney prior to the agreement between all 

of the heirs? 

JUDGE SNODDY: Oh, no, air. 

THE COURT: It was after. 

JUDGE SNODDY: I found that out, sir, after 

the final accountinq, which was a year later. A 

year after the order had been entered paying t.1-'!Jll 

and everythin9 else • 

13 BY MR. PEARSALL: (Continuing) 

14 Q Had you received any notice whatsoever that 

15 .Messrs Vick and Pembleton were CJOinq to apply to the court 

16 for an allowance of fee? 

17 A 

18 Q 

19 
1 

reasonable? 

20 

21 

22 

23 

24 

A 

No, air. 

Did you think the allowance of $17,000 was 

No. 
. :, . 

MR. KAUFFMAN: I object to that. L.: 
.r.:· 

That would be my opinion.· JUDGE SNODDY& 
~:- ' 

THE COURT: Objection sustained. 
} .. 

You probably would be an expert now at 

25 aettin9 fees, but at that time 
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MR. KAUFFMAN: I think he would have to 

2 qualify it as to Buckingham County, Judge. 

3 MR. PEARSALL: Witness with you. 

4 

5 CROSS-EXAMINATION 

6 BY MR. KAUFFMAN : 

7 Q Judqe Snoddy, you testified that Mr. 

8 William E. Swan came to see you first at a restaurant and 

110. 

9 thereafter made an appointment to see you and at that appoint-

10 ment he explained to you an oral agreement with his uncle, 

11 Alexander - or Zan - swan. Did you ever advise Mr. Swan 

12 that he should qualify as administrator of his uncle's estate? 

13 A I told him that someone would have to 

14 qualify as administrator. At that time the 30 days had not: 

15 run and there was no way that anyone between this qroup there 

16 would have been in aqreement as to who would serve as 

17 adminia.trator. 

18 Q You thereafter found out that Shirley 

19 1Throckmorton had qualified. 

20 

21 

22 

23 

24 

25 

A Yes, sir. She qualified the day after the 
f; . 

30 d~ya ran out or several days thereafter. ;-
l 

Q When this aqreement was entered into, ~at " . 
-·~ ... : ... 

you have identified Maybe you still have it, sir. Tes~ 

air, you still have it. 

A Yes, sir.· 
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You kept it? 

It was entered into --

111. 

THE COURT: Mr. Kauffman, which agreement 

are you talking about? The one between Vick and 

Pembleton --

MR. ltAUFFMANa Dated July S, 1971. What 

is the exhibit number? 

JUDGE SNODDY: Exhibit I. 

9 BY MR. KAUFFMAN: (Continuinq) 

10 Q In the first paragraph it says - does it 

11 not? - that •all assets of the estate of Alexander H. Swan, 

12 deceased, shall be turned over to Shirley s. Throckmorton, 

13 administrator of said estate, who qualified as such in the 

14 Chancery court of the City of Richmond, Virginia, on June 9, 

15 1971, for administration and distribution in accordance with 

16 this agreement and under the direction of aaid Chancery Court 

17 of the City of Richmond." 

18 A Yes; air. 

19 0 You realized at that time that an inheri-

20 tance tax retum would have to be filed. 

21 A Yes, air. 

22 Q And an accounting would have to be 

23 A Yes. 

24 Q And a bond premiU111 would have to be obtained. 

25 A Yes. 
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And normal thinqs of administration of 

112 .. 

2 estate would have to be done. 

3 A Yes, sir. 

4 Q So that the estate at that point cannot 

5 have been handled in the way that Alexander Swan had directed 

6 William swan under the oral agreement. 

7 

8 

9 

A 

Q 

A 

Until he became administrator. 

But he never intended to become administrato~ 

Be didn't say whether he would or would not. 

10 I took it that he would aqree upon someone. 

11 Q And you never discussed any of this with 

12 Shirley Throckmorton. 

13 A Never saw Shirley Throckmorton. Today is 

14 the first I have seen her. 

15 0 You said that Boward Vick referred - or 

16 Bob Pembleton referred - to an order. Wasn't he referring 

17 to the order diamiasinq the lawsuit he brought and to get 

18 the money from the bank in Appomattox? Is that the order he 

19 would have entered? 

20 A No, air, he would have an order -- It was 
~" .- . 

21 ·. aqreed between us at the time that he would have an ordfr. 

22 ente~ed ratifying and agreeing to this distribution to ~ 
ho. • : •. 

:.:.-
23 ratified by the Judge in this case. 

24 Q Now, wasn't an order ultimately entered 

25 dismiaaing the bank as party defendant and directing money to 
199 
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1 be turned over to Shirley Throckmorton and your client was 

2 served with a copy of that? 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

I 

He was served with a copy of that. 

And that dismissed the lawsuit. 

The lawsuit was still pending. 

It dismissed the lawsuit as to the bank. 

As to the bank. The other was st.ill pendinq. 

But wasn't that order one of the orders you 

9 all had discussed? 

10 A No, sir. 

11 Q It was not? 

12 A No, air. 

13 Q But you did serve a paper 

14 A 
i 

Yes, it was served on him and he brouqht it 

15 to me. I never served any copies on Messrs Vick and Pembleton. 

16 The first time I saw the order I came and found them out in 

17 July. 

18 Q 

19 complaint. 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 agreement that 

You were delivering a copy of the Bill of 
I 

Yes. 

And no response was filed. 
-t.·· 

It was aqreed that I was not qoinq to~;:: ' 

No response was filed by you. 

It was agreed when we entered into the 

it would not be ne~ry and tha~ everythinq 
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had been worked o·ut and that this aqreement would be ratified 
I 
I 

by the Court and that that would be the disposition of the 
I 
I 

matter. 

O And so when you qot the -- When ! you qot 

the first and final account the amount showed that It.he Court 

6 had ordered the fee to be paid to Pembleton and Vic!:k • Did it 

7 show in the accountinq? 

8 A It states Robert E. Pembleton an? Howard 
I 

9 R. Vick, attorney fees as per court order 8-12-71,;$17,629. 

10 0 'l'hat is what prompted you to qo look at the 
I 

11 court record. 

12 A Yes, sir. 
I 

13 Q And that is the court order that1 had been 

14 entered at that time. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes. 

CROSS-EXAMINATION 

BY MR. PARIS: 

,clients. 

You mentioned your clients and their 
I 

What did you understand to be or who did you 

0 
under
~;·-.' .. 

stand Messrs Vick and Pembleton to represent? 
,, ... 

: {{:<··. ' 
I :·.· .... 

Throckmorton. Mr. Fred Swan and Mr• • Shirley A ~ . :. 

Q And, of course, Fred swan wouldlbe the 

recipient of one-fourth of the balance after the specific 

25 requests were paid. 
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--

A Yes. 

MR. PARIS: That is all I have. 

THE COURT: Anythinq on redirect? 

MR. PEARSALL: No redirect. 

THE COURT: so.we are clear on 8-12-71, 
- I 

you did represent William Swan at tliat time. 

JUDGE SNODDY: Yes, air. 

THE COURT: When the particular court order 

was entered. 

JUDGE SNODDY: Yes .. 

THE COURT 1 May Judge Snoddy be excused, 

gentlemen? Or will he be called later? 

MR. PEARSALLs Yes, Your Honor. 

'l'BE COURT: You are perfectly lree to •tay 

with us if you like, but I am aure there are other 

thinqa you would like to be about and wJ are so very 

honored to have you here. 

Let me have the exhibits. 

Mr. Pearsall, would you make sure that 
I these two exhibits - or the ones that came in from 

\7?..::·.-::.-. ,· ._ ······ 

his file, K and J that we have received copies ~f.or 

- are retumed to Judge Snoddy so he mar have ib.m 
·'· 
:;·~ 

back for his files. 

MR. PEARSALL: Judqe Snoddy will leave me 

hi• file and I will place copies in it and qet it 

1 
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