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VIP.GINiA: 

IN THE CIRCUIT COURT OF THE COUNTY OF STAFFORD 

THOHAS.W. JOHNSON and SUZANNE T •. JOHNSON 

v. 
I 

HAROLDIR. GEARHART, Trustee for River Bend Partnership 
106 01~ Landing Court 
Fredertcksburg, Virginia (Stafford County) 

I and 1 

HAROLD.R. GEARHART, Partner for River Bend Partnership 
106 01~ Landing Court 
Fredericksburg, Virginia (Stafford County) 

I 

and '. 

Plaintiffs 

: 
WALTER: M. LUCHAKA and OLGA G. LUCHAKA, husband and wife, partners for 

Rive~ Bend Partnership 
1809 D\rury Lane 
Alexandria, Virainia i ~ 

and l 
HAROLD, R. GEARHART and CHERYL GEARHART, husband and wife, partners for 

River.Bend Partnership 
106 Old Landing Court 
Fredericksburg, Virginia (Stafford County) 

and 

MIOIAEL WISNIEWSKI, partner for River Bend Partnership 
I 

Widewa:ter Beach, Virginia 
I 
I 

I 
I 
i 
I 

! ' 

Defendants 



j1 ,. 

ii 
Ii 
11 
'I It 

! 
I 

j, 

II 
lj. 
It 

:1 

11 ,, 
., 
' I 

I 
I 
II 
;j 
'I 

II 
1, 1, 

ii :! 

MOTION FOR JUDGMENT 

TO THE !HONORABLE J.M.H. WILLIS, JR., JUDGE OF THE CIRCUIT COURT OF STAFFORD 
COUN!jY: 

I 1. On the 14th day of September, 1975, River Bend 

' 
Partnership, by their sales representative, Cheryl Gearhart, entered into 

an agre:ement of sale wherein River Bend Partnership would sell unto 

Thomas w. Johnson and Suzanne T. Johnson Lot 9 of River Bend Subdivision in 

I 
Stafforcd County, Virginia, with a dwelling completed thereon. Said agreement~ 

I 
of sale~ is attached hereto and made a part hereof as "Exhil:>i t l". 

2. On the 23rd day of July, 1976, the defendant, Harold R. 

Gearharit, Trustee for River Bend Partnership did convey, with General 
' I 
I 

Warrantr deed, unto the Plaintiffs the following described real estate, 

to-wit: 

I 
I 
I 
I 

All that certain tract or parcel of real estate together 
with all buildings and improvements thereon and rights and 
privileges thereto appurtenant, located in George Washington 
Magisterial District, Stafford County, Virginia, and more 
particularly described as Lot 9, revised, of River Ben.d 
Subdivision as shown on the attached plat of Henry W. 
Cropp, Jr., Certified Land Surveyor, dated July, 1976, 
being a part of the saI!le property conveyed unto Harold 
R. Gearhart, Trustee, by deed dated September 10, 1973, 
from Michael Wisniewski and Kathleen R. Wisniewski, his 
wife, recorded in the Clerk's Office of the Circuit Court 
of Stafford County, Virginia, in Deed Book 248, page 129. i 

i 
That onlthe 3rd day of August, 1976, the Plaintiffs paid Seventy-nine I 

: I 
Thousand Three Hundred Three and no/100 Dollars ($79,303.00) to the Defendants 

. . . I 
and specifically Defendant Harold R. Gearhart, Trustee for River Bend · 

Partner~hip, in consideration for the purchase of the above described 

property and that the Plaintiffs nave duly performed all acts which were to 
I 

be perfcbrmed by 
I 

3. 

them in the confirmation of this real estate transaction. . 

1 That the Defendants are all partners in the partnership which 

trades as River Bend Limited Partnership, the certificate for which is 
I 

0('.2 
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record~d among the Land Records of the Circuit Court of Stafford County, 

Virgin~a, and sets forth that the partnership's principal place of business 
I 

is in ~he State of Virginia; that the said-certificate for River Bend 

Limited Partnership purports to be a certificate for a limited partnership 

but isi in fact a certificate for a general partnership in that it does not 

comply with the requirements of Sections 50-45 of the Code of Virginia and 

therefore establishes no limited partnership but rather a general 
I 

partne
1

rship. 

4. That at the time of entering into the agreement of sale on 

September 14, 1975, and at the time of conveyance by deed on July 23, 1976, 

the Defendants herein represented unto the Plaintiffs that the residential I 

dwelli~g which is the subject of this suit would be and was completed in a 

workmanlike manner and that the said house was warranted for a period of one 

(1) ye~r from the date of settlement which was held on August 3, 1976. 

5. That the said dwelling was not constructed in a workmanlike 

manner ibut in fact was constructed in an unworkmanlike, unskillful and 
! 

neglige
1

nt manner in particular with regard to those items which are attached 

hereto !and made a part hereof as Plaintiffs' "Exhibit 2". After numerous 
! 

timely demands on the part of the Plaintiffs the Defendants, all and each of 

them, h~ve failed and refused to repair or replace those deficiencies in a 
I 

workman~ike manner and have failed and refused to bring said dwelling to 

such a state of repair which can be considered by the Plaintiffs and 
! 

competeht builders in the area as a dwelling of a workmanlike and skillful I 

like q~lity. The Defendants failure has constituted a breach of their 
1 

warranty. 
I 

6. That in any event the Defendants, each and all of them, 

represe~ted 'linto the Plaintiffs at the time of the sale of said residence, I 

that there was an implied warranty of merchantability and fitness for the 

use to l!lhich the property would be placed. In fact, the said residence is 
I 
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not fit for use as a residence due to the unskillful and unworkmanlike 

qualitf of construction of the said residence by the Defendants. 

7. That as a result of the Defendants' failure to construct 
' i 

said d\lielling in a workmanlike manner, your Plaintiffs aver that, in order to· 
I i 
I 

repair:the damage and place said dwelling in the manner which will be 
I 

consid~red a workmanlike quality and in a manner in which it was represented i 

to be at the time of purchasing said dwelling, it will be necessary for your 1' 
i 

Plaint~ffs to expend the sum of Twenty Thousand Dollars ($20,000.00). In ' 
I 
I 

addition, as a result of the Defendants' failure to construct said dwelling / 
• 

in a workmanlike manner, your Plaintiffs have had expenditures in the amount i 

I 
of Five, Thousand Dollars ($5,000.00). 

Wherefore, your Plaintiffs pray that judgment, against all 

Defendants, jointly and severally, be granted in the amount of Twenty-five 
i 

Thousan~ Dollars ($25,000.00) together with their court costs, attorney's 

fees an~ other expenses of this suit. 

Daniel M. Chichester, p.q. 
P. O. Bci>x 66 

'· Stafford, Virginia 22554 
. I 

(;('4 

'"~ .. ··- ....... """': ... . 
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EXHIBIT 2 

l. Ce~ling leaks in family room (several locations) 

2. ceiling 
I 

leaks in kitchen 
j 

3. Ceiling leaks in foyer closet 
i 

4. Ce~ling leaks in dining room bay window 

5. ImEroper installation of bay window unit 

6. Ce~ling leaks in small bedroom bay window 

7. Witjdows leak in s.mall bedroom bay window 

8. Le$ under left window of. master bathroom 
I 

9. Lecifcs around all attic vents during rains 

10. Out~ide window frames were not painted in many places 
I 

11. Pat~hed wallboard in kitchen ceiling, foyer closet, master 
baµiroom and bay windows needs final repair and painting 

12. Dang? and leaking basement walls 
I 
' 13. Improper installation of weatherstripping on front and side doors 

14. Imp*oper or no flashing of windows and door openings 

15. Exterior panels on west facing side of house are buckled, chipped, 
split and otherwise damaged. Rain comes through this damaged 
paneling and into attic where it runs down inside the walls and 
in~o the bay window areas on the floors below 

. I 
16. Flas,hing is improperly installed on outside of exterior paneling 

under front foyer windows and under master bath windows. Leaks in 
the vicinity of both eareas. 

I 
I 

17. Exte~ior paneling around the front bedroom windows is unevenly cut 
learing large gaps between the window frame and the exterior 
pan~ling which lets in cold air and moisture 

I• • ' 

18. One ~creen is missing from dining room window 
I, 

19. Plumlping eXhaust pipe is located adjacent to master bath windows 
and!allows noxious fumes to enter the house when the window is open 

20. Vari~us roof leaks to include total improper flashing of the roofing 
sys~em 

I 

21. Impr~per installation of siding 

22. Damaged siding r·~·('5 ~. : . 

-· 



23. Imp:roperly installed steps at side doorway 

24. Damfiged drywall due to water leaks 

25. Improperly finished drywall 

26. Inp!roperly painted home ranging from parts having .no paint, parts 
haying one coat of paint and parts having several coats of paint 
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RIVER BEND, Ltd. 
BUILDERS- DEVELOPERS 

'· ' I 

· (703) 371-2548 or (703) 373-0198 

~biz :dnrumrnt OF SALE entered into this .... Ld.. ............ · ... day of~~~f.'.~ 1s7ir. 
by and between River Bend, Ltd., hereinafter referred to as Seller, and .. ~~.~ ... 4-L ............ . 

~;;·~~i':::~=e~:->.2 ..... ~~ ........................................................... . 
. : . . . IDiJ_nrr>~db / A / .)< ,,_ 

In cons:derat1on of a_ deposit in the sum of &;,~ .... t.ff~~.'::'!.-:.~(.~.~.M. ......... 0..c-:r!.. .......... . 
(S .. .(;i ... (.:?.:f.: .. ~~ ..... ) Doll<!rs (Cash, Check or Note) paid by Purchaser to Seller, Seller agrees to sell and Pur· 
chaser agrees to buy: 

L • /? Bl k .A.' I.a s bd" . . ·.,-:I it" E.,,--e ~c.-AI .7) OL ••••••••••••• ~/. ................ , oc ....... v,tl.?. ..................... , u 1v1s1on ... /.S...-........................................................ 1 

ro n·ty · ..r.;.,...R c FL> .e ~ State /' 12 ,,,, //V 1 ,6- . .., u •. ~..< •• ~1.r.; •••••.•••.• 1~ •••••••••••••••••••••••••••••••••••••••••• , •• l~ ....... 9.. •..•••.• ~r ....••••...••...••.•...••..••••••••••••••••... , 

Known as ... /bxAJ..7.1.l:r.. ....... ..7.l;.. .............................................. , with Sellers .. :../It:-~~., 
M~•I, Front Style ....•.. '::L/..~.,,'°v..G. ........ , ............. dwelling completed t~ereon, for ;trice of 

7<.f.~"~··tlld..+.<. .. fl...-t."""'-<'=><:..:?.'.'c.~: .. ~,~-~:!,.:'::'.f..-j?-/<p.-··~·-::':.~ .. :(.d. ... :. 
($.~ .. ~ ... ~1.ft' .... } Dollars, on the following terms and conditions. · . . 

1. Purchaser agrees to make payment as follows: 
. . . ~ _../.1 .· _L/ 

: . ~·.A 2sh payme;_ ~ .•.. l •. ~:~'·:~~~.·:~~~=-~~~=~u .... 
: : •... 7::::t::(.(!. ............... /1. .................................................................. ;-;-,._ 

· . of which the above deposit shall be a part ~ ................................. ."..... ($.£?.7 ... ~.?.~.~ ... ~ ... ) 
' b ·s , d f t · th t f '-~ -·· /f!'; -~ . . . y procee so no e m e ~moun q ~;r.: •. Z ............................ ;»./ 

. · _..~'-4-~-~L~ .. ~f-:7.d.~.<zr-zr:~b.t:.. .. zrn/ 
, .. payable .............................................................................................. . 

·.with i~terest atZJ%t.J.. % secured by a first deed of trust on the premises ($ •. t.'?.~ .... ~$.""~.::;, .. ) 
":' 

c. By note payable to Seller in the amount of ... ~/..Jt ......................... . 
.. ~ . ··········~··.; ................................................... ~ ......................................... . 

payable ( .............................. ) monthly with balance due and payable 

~v~ (5~ years from date of same, with interest at .......... % secured QY 

a deferred purchase money second deed of trust on the premises; ($ ............................... ) 

. · · Total Purchase Price . ($.?."~ •• Y..£~.~ . .J 
.. 

. Purchaser agrees to use due diligence to obtain or accept a firm commitment from an established .· 
lending institution to place the first deed of trust loan and shall, upon obtaining or accepting such 
commitment furnish Seller with satisfactory evidence thereof; if within thirty (30) days from the 
date hereof, Seller has not received satisfactory evidence of such commitment, Seller may, at its op­
ticn at any time thereafter, return the deposit to Purchaser, whereupon this agreement shall be null 

·and void. Trustees in all deeds of trust shall be named by the parties secured thereby. 
2. Seller agrees to execute and deliver at settlement a general warranty deed conveying marketable title 

good of recor:d and to pay for revenue stamps required on the deed. The property shall be conveyed 
subject to any covenants, conditions and'restrictions of record, but free and clear of all liens and en­
cumberances except as otherwise provided herein. If there is a title defect which c<innot be readily 
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cured by legal c:ction, the Seller shall return the depositto Purchaser and this agreement shall become 
null and void. If legal action is necessary to perfect title such action shall be taken promptly by and 
at the Seller's expense, whereupon the time specified herein for full settlement shall thereby be ex 
tended for the period necessary for such action. The Seller shall not be liable for any claim or darn· 
ages by reason of any defect in title. 

Settlement shall be made at the office of the Title Company searching the title. Deposit with the 
Title Coimpany of the deed of conveyance and such other papers as arc required by the terms of this 
contract shall be deemed and construed as a good and sufficient tender of performance of the terms 

· hereof.. . · , 
3. Seller assumes the risk of loss or damage to said property by fire or other casualty until the executed 

deed of conveyance is delivered at settlement. 
4. Seller shall deliver possession of the premises to Purchaser at settlement. Taxes, water, rent, insur· 

a nee, in~crest on existing encumbrances, if any, annual benefit charges <lnd other assessments, if any, 
against the property shall be adjusted to the date of settlement and assumed thereafter by the Pur· 
chaser. . 

5. Examination of title, tax ccrti ficate, conveyancing, notary fees, state revenue stamps, survey if re· 
quired, and all recordin~ chcJr~:ies. including those for purchase money trust, if zinv, <:re to be at the 

cost of the Purchaser, who herchy a_~ithorizes the Seller to order the examination of title from ........ . rx:C . (' ,, . ~ ' . . 
............ + ........... : • :(; ... !!7.':-:--1:.-.f!.. ''" ...... ,. ;!.\:1' .. . <:". .. /..Y..-.•:r. .(<..-.:·:G ............................................................. .. 
.......... : .•......... : ................ ;provided however. that if upon exan1inLition, the title should he found de-

fective and is not remedied as aforesaid, the Seller hereby agrees to pay the cost of examination ot 

~i~~;~e./.kf~.~~-~~1.~~.:?.(Y.:-.~~-···················· daylhom the dLite hereof, 
or as soon thereafter as a report on the title can be secured if pr<?mptly ordered and subiect to Sel­
ler's standard check·out of premises, the Seller and Purchaser agree to make full settlement in ac· 
cordance with the terms hereof. If the Purchaser shall fail so to do, the deposit herein shall be for­
feited to Seller, or at its option Seller may without forfeiting the deposit, avail itself of any legal or 
equitable rights which it may have under this agreement. The entire deposit shall be held by River 
Bend Limited Partners. 
At the time of settlement the Seller shall have completed the dwelling except for any items shown 
on Seller1s Standard Check·out Form and Guarantee Letter, in accordance with its Standards of Con· 
struction for this community, a copy of which has been furnished Purchaser. The Purchaser hert:by. 
represents that he has fully inspected the premises. 
The Purchaser may, by selections from the Seller's Standard Construction Options, add to the basic 
plan for the model selected, provided however: 

1. That such selections must be made at one time only and must be agreed upon in writing; and 
2. That if the Seller's· standard price for selections agreed upon increases the purchase price stated a­

bove, the deposit shall be increased by the amount required for such selection; and 
3. That it is understood that this provision does not permit the Purchaser to select any standard con­

structi1on option if construction has proceeded beyond the stage where the option is available in 
the norrmal course of Seller's standard construction practices. 

Purchaser may make such interior decorating and color selections from Seller's standard selections 
as have not already been made, provided that such selections are completed and delivered to Seller 
in writing in time to be incorporated in Seller's production schedule and that any overages are paid 
in cash at the time the selections are made. Seller shall exercise reasonable care to see that all extra 
items are performed, however, Seller's responsibility for omission of any extra item shall be limited 
to the agreed price thereof, and any such omission shall not invalidate this agreement. Seller reserves· 
the right to make such changes as become necessary in Seller's opinion by site or job conditions. All 
grading and landscaping including the disposition of trees and control of waterflow shall be at the 

·discretion of the Seller. 
Seller assumes no responsibility for trees left on the premises, if any. Seller reserves the right to 

substitute materials or equipment of comparable qual~ty, and to make necessary structural changes 
which are in accordance with the applicable building codes. · 

9. It is further understood that the time of settlement set forth above may be extended upon a show­
. ing by the Seller that there has been a delay in construction caused by any one or more of the fol· 

lowing: An Act of God, a national emergency, a strike, imposition of restrictions upon materials, 
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failure of municipality or public utility company to provide necessary utilities, unusual soil condi· 
tions, or tjther valid cause which Seller could not foresee or anticipate, provided the same is beyond 
the contrq>I of the Seller to correct .or remedy in the exercise of care and diligence. In the event 
there is a; delay in tt.e period of construction covered by the foregoing prC'vision, the settlement 
date shall be extended for a period equal to the allowable period of delay. Purchaser agrees to coop· 

. erate with Seller in inspecting the premises prior to settlement, for the purpose of preparing a check 
. list of any. work remaining to be performed to meet Seller's Standards of Construction. . 

-f:..~.t::tt.~"=:t::: ... ?.b . .4 .. !:i~°t,(... ... 1.:&,..9""'.\.<("':··"".-€.·~···9if d~·,,;,1-! 
-:~'::: .... 9~.'::f.~~-r··t.4!::. .. l..?.7-... ~., ... f.':::::~ ..... 1!-: . .ef.:.~~--:!':::~~~~.:1:?.?, .. '!..? ... ~.... . ' ... 

. -,.#.~ .... 6.~.: ...... A:-<-~~.£(..,.,..~-0..,~M..1=:~ .. ,... . .. 
-~----~---~~ ... ~ ......... : .... 6:;:7'-····r:;.:.~;:.:!.;~~'.·~···~···· . 

-..&.4.~~··:·g.·······:·=-·········· : ............... .r .... a.:r. .. g.~.~f.~e ... ~·=--~~ · ·-!f ··.(f!::=~«. .. :. . .n"'i' ... -oif"':?oc ... C.-(.~-p~,:G. ... Y..~ .. 
. . ...... ~ .. : ........................ ~4.t···!...7. .. 7.~ .. : .......................................................................... : ........ ~~ -
:: .. t.i. .. ~.-~.~:z:·~-?;~> ... ~ .... f.~ .... l..'-h .. X7~ .. k.?..... ... 8-J .. 
. ~.9 ... ~ ... :71. .. 1.~:)~·!..f.;x.t~.M.:..,~~°t;.-:1.~ ... ~--T5-~!-:.¢.'&.~~-t.J 
~J:;~t;~cfi~?3;}~y~J?ff;~·~ ........ . . 

1 O. THe tefitl?°ot thifagreement shalr b~ii:fding upon the Ppi ties hereto, their heirs, executors, adminis· 
trators, Sl!JCCessors and assigns. The provisions hereof shall survive execution and delivery of the deed 
aforesaidiand shall not be merged therein. This is the entire and final agreement between the parties 
hereto afi\d thryy shall pot be bound by any terms. conditions, statements, warranties, or representa-
tions, or~I or written, not herein contained. ;£. ~) , . /u . , · 

By .. · .... :::.:-.. :. ~-"~94.~~--~····· 
· · ~-:-yStl~.:presentiltive) 

.................... J../.1..t./1£.................................... . ..... ~;1.:.~(j .... ' .. ::!:~~ ................... . 
(Datcl · rurnserl 

.................. o/.t.r.Lz~;--.. ················'·············· ~~;~~i/(#~~-········ .. '· .. 

························!·············co~~:.;;·································· By •••·•••··••··••·••·•····••••····•·•·•·••·•·· ············~··············· (Seller) 
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JUDGMENT·ORDER 

On the 1st day of February, 1979, came the parties to this 

action, in person and by counsel, the pleadings having been filed 

and the issues having been joined, and upon the stipulation of 
I 

counsel and the case having been docketed and set for trial. 
I 
I 

j Thereupon all parties having waived trial by jury, all 

is~ues of fact and law were submitted to the Court for deterrnina-

tion without the intervention of a jury. 

I 
I 
I 
I 

WHEREUPON, the opening statements were waived by the 

attorneys for both sides 
! . 

and Plaintiffs introduced their evidence 

in chief and rested. 

All the Defendants, by counsel, then moved the Court to 

enter summary judgment on behalf of all Defendants on the grounds 

stated at the bar of the Court, which motion the Court overruled, 
I 
I 

tojwhich action of the Court all Defendants duly excepted. 

i WHEREUPON, Defendants then advised the Court that they 
I 

woJld introduce ~o evide'nce as to liability and rested the case 
I 
I 

and renewed their motions to the Court to enter a summary judg-

mertt on behalf of 

stJted at the bar 
I 

the Defendants on the grounds previously 

of the Court, which motion the Court overruled, 

to which action of the Court the Defendants duly excepted. 

WHEREUPON, Defendants then offered evidence in mitigation of 

datjlages only and rested. 

····.··· ·~··· .• - ... ·.~-·- ._, .... "!"'---·~=-.~·~.--'""·~ _-, ...... ~"':"···-.•.,, . .,.~-----:--~_- ,. 



The Court then heard argument of counsel and rendered its 

decisi.on. 

It is, therefore, ADJUDGED and ORDERED in accordance with 

the decision rendered by the Court, that Plaintiffs have and 

recover $20,000 from Harold R. Gearhart, Cheryl Gearhart, Walter 

M. Luchaka, Olga G. Luchaka and Michael Wisniewski, Partners, 

trading ~s River Bend Partnership, in this action at law, to all· 

of which the Defendants, by counsel, objected and excepted. 

WHEREUPON, the Defendants, by counsel~ indicated to the 

Court their intention to apply to the Supreme Court of Virginia 

for a Writ of Error from the judgment of the Court on the /t 
day of February, 1979. And thereupon, it is ADJUDGED and ORDERED 

that execution on said judgment is hereby suspended for a period 

of 30 da~s, or until the Supreme Court of Virginia has acted on 

and rendered an opinion on said appeal, conditioned on said 

.. Defendants entering into a good and sufficient bond before the 
-W ~ A-I' f' r,,.,,.C.t:l-- S ~ "-&. r I.,.., 

Clerk of this court in the penalty of $20,000,Aconditioned accordl 

ing to 1,aw within 21 days of the date of entry of this Order. -

The Court doth ORDER that the court reporter's transcript o! 

the proc.eedings in this case is hereby made a part of the record 

when filed by the re?orter within the time· required by law. 

No~hing further remaining to be done in this action, the 

same is hereby stricken from the docket. 

ENTER: 

012 
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WE ASK FOR THIS ORDER: 

~UJ!J 
Daniel M. Chichester, p.q. 
P. 0. Box 66, Stafford, Va. 

i .o/111(_11/ ·: 
~s w. Haley, Jr. 

19 Jefferson Davis 
redericksburg, Va. 22 

Counsel for Plaintiff j 

WE OBJECT TO THIS ORDER: 
I 

DaviJw)a .1hJc' 
Smel'lizer & Hart 
P. O.! Box 12545 
Roanoke, Virginia 24026 

Joh 
P • Box 38 
S afford, Virginia 22554 

Counsel for Defendants 

.• -~-·-·~. •·r.· -..··.,.~·· .. -~ ···.~··.··:. :·:-·· -:·· •.. · 
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WRITTEN STATEMENT OF FACTS TO MOTION 
FOR SUMMARY.JUDGMENT 

Come now the defendants Michal Wisniewski, Walter 

jj Luchaka and Olga Luchaka, by counsel, to propound a Written 
,. ,. 
; ~ 

!: 
Statement of Facts to be entered as part of the record for 

11 p~poses of appeal to.the Supreme ·court of Virginia in reference 

Ii 
ii 
I' 

·to a Motion for Summary Judgment in the above styled case; said 

;: . Motion was heard and argued before the trial court on September 
:: 
ii 

II 
L ,. 
j· 
;! 

" i' 

:I 

' 

' 

5, 1978, and an Order denying said Motion was entered over de-

fendants' objections on November 15, 1978. 

The following is tendered as a true and accurate 

statement of facts in the Motion for Swnmary judgment in the 

above styled cause argued before the trial court on September 

5, 1978. 

1. That the defendants alleged that the limited 
Jl 
i.: partners of River Bend Limited Partnership were immune from 
L 
!' il personal liability by virtue of their status as limited partners. ,, .. 
' :. 
;· 

2. Plaintiffs alleged and argued that none of the de-

fendants were limited partners, but were, in fact, general 

partners since the certificate of formation of the limited 

partnership was fatally defective and did not conform to 

SS0-45 of the Code of Virginia, as amended because the require-

ments of swearing to the certificate was not met and that this 

requirement is an integral part of the Uniform Limited Partner-

ship Act. 

3. Defendants objected to this allegation of a techni~ 

cal d1efect on the grounds that: 

a. The acknowledgment of itself was sufficient com­

pliance with the requirement that the certificate be "subscribed 

and sworn to"; and 

n14 
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ii 
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., 

i 

b. The acknowledgment constituted "substantial com-

pliance in good faith" of the terms set forth in Section 50-45 

of he Code of Virginia, 1950, as amended. 

4. The trial court took the motion under advisement 

and by its Order of November 15, 1978, denied said motion to 

h defendants duly objected and noted their exceptions. 

5. The Defendants Motion for Summary Judgment was 

ren
1 

wed at trial on February 1, 1979, and again denied based 

on the e~idence presented and citing the defendants' failure 

to dhere to the requirements of Section 55-45 of the Code of 

Virkinia, as amended. 

The Court being of opinion that the above is an· 

accurate statement of facts to the Motion for Summary Judgment 
I . 

heard on September S, 1978, does hereby Order it entered as 

of bhe.record in the above styled cause. 

Enter this ~day of April, 1979. 

s 
¢ounsel for Defendants: 

Michal Wisniewski 
Walter Luchaka 
Olga Luchaka 

' part 

1 



II 

ASSIGNMENTS OF ERROR 

1. The Court erred by ruling that the limited 

partnership, "Riverbend Limited Partnership" 

was not properly formed and that the limited 

partners were liable as general partners. 

2. The Court erred by ruling that Michal Wisniewski 

was liable as a general partner of River Bend 

Limited Partnership because of his alleged 

participation in the business of the partnership. 

3. The Court erred in refusing to grant defendants' 

Motion for Summary Judgment pursuant to its Order 

dated November 15, 1978. 

The Court erred in refusing to grant defendants' 

Motion for Summary Judgment made at the conclusion 

of plaintiffs' evidence. 

5. The Court erred in refusing to grant defendants' 

16. 
I 

I 
i 
I 

I 

J_ 

renewed Motion for Summary Judgment after defendants 

rested. 

The evidence presented by the plaintiffs was 

insufficient as a matter of law and fact and the 

Court erred in ruling the limited partners as general 

partners. 

The Court's finding of judgment in favor of the 

plaintiffs was contrary to the weight of the evidence. 

The Court's finding of judgment in favor of the 

plaintiffs was contrary to the law and the evidence. 

n-f.6 ' ; •. Ji 
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FR..ll.NCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building: 
Frdericksburg, Virginia 22401 

Office: 371-525S Home: 786-4780 

direct - Johnson 
/ 

Q Tell the Court when you first became 

interested in that and what occurred. 

A In June of 1975 my wife and I first 

visited River Bend Subdivision in Stafford County, 

Virginia. We visited the· the_n model home which is now 

100 Old Landing Court, ·~d were 61"eeted by two sales 

persons, one of whom was Mrs. Cheryl Gearhart. Mrs. 

Gearhart showed us the nei1hborhood, walked us through the 

15 •. 
I 
I 
i 
! 

I 
i 

' 
i 

I 
i 

model home, walked us through other homes in the neighborhood 

in the aubdiviaion that were.in various atages of 

completion, and in every aenae of the word, absolutely 

sold us the aeighbOrbood. I think I can aaf ely say that 

we were not prepared to ••~ioualy consider moving, but 

after we saw River Bend Subdivision, as What Mra. Gearhart 

showed us, we •bsolutely fell 1n love with the place. 

Walking through the 

model home, we noticed on the wa.11 ia a room that is 

adjacent to the dining room in the model, a document that 

described a procedure whereby def ecta or problems or 

whatever in homes that were purchased in River Bend 

S~bdiviaion would be corrected. 
Ot7 

.~ ', 
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FRt>.NCES K. HALEY & ASSOCIATES 
Courr Reporters 

Courthouse Building 
F:e-~cricksburg, Virginia 22401 

· Office: 371-5258 Home: 786-4780 
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18 

19 

20 I 

'I 1. 
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2~ !I 
L 

ll 
! 

i 

11 
!i 

direct - Johnson 

MR. ~AnT: I am going to object to 
i 

this testimony, if you please. I believe that the I 

parol evidence rule excludes any evidence of this 

nature. They signed a contract dated September 

the 14th, 1975, and I believe the parol evidence 

rule is to the effect that all negotiations that 

led up to the execution of the contract are not 

admissible in evidence to alter the terms of the 

contract. 

TRE COURT: Mr. Hart, that is, of 

course, the rule. At this point there is no 

contract in evidence. I am going to hear this 

testimony as a description of the events that led 

up to the making of a contract and I will just 

have to sort it out when the ~ime comes. 

MR. HART: I appreciate that, but just 

let the record show that I do have an objection 

and a continuing objection to any negotiations 

that led up to it. 

THE COURT: The record will so show. 
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FRAi...;CES K. HALEY & ASSOCIATES 
Court Rerorters 

Courfr.ouse BC!ild!;-;g 
Fre2ericks0urg1 \'irginia 22401 

Office: 371-5255 Home: 786-4780 

direct - Johnson 

BY MR. CHICHESTER: (continuing) 

Q Go ahead. 

A This document indicated, as I said, 

a procedure whereby problems would be corrected, and said 

that a list should be prepared by the purchaser no sooner 

than thirty days after the closing, anrt that problems 

would be fixec by the builder within ninety days of receipt 

of the list under a standard b11ilder' s warranty. 

We indicated to Mrs. Gearhart 

at that time that even though we were absolutely in love 

with the development, that we really wanted to think about 

it more seriously, and we really did not want to move until 
. ' 

·~ : i tbe following June, the next summer of 1976, and that we 

E: really had our hearts set 'on building our own home rather 

is then an existing model home,. 

,-- ' 

18 

19 

MR. HART: Excuse me, did you say Mr. 

or Mrs.? 

TIIE WITNESS·: Mrs. 

A (continuing) Mrs. Gearhart called us 

in Fairfax and made us a good offer on the model home at 

\
,·,,,t 9 
. ; j:_ 

i 
I 
1 · 



FRANCES K. HALEY 8: ASSOCIATES 
Court Reporters 

Courthouse Building 
Frdcri.::ksburg. Virginia 22401 

Off ice: 3 71-5258 Home: 786-4 780 
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; 

-
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;1 
i ,. 
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17 ! 

18 

19 

20 i 

21 I 
I 

I 
I 
' i 

: 

direct - Johnson 

100 Old Landing Court. We seriously considered it and then l 

reminded ourselves and then told her that our interest we.a 

simply to move the following sww:ner, a.nd to "build our 

dream house in a. aence that we could choose our own carpet, 

a.nd our own tile rather than buy an existing home .• , 

In the period June through 

August of 1975, my family took several trips to River Bend 

Subdivision simply because we were absolutely in love with 

the place. In one of these visits I first met Mr. Gearhart, 

this was in latter July or early August of 1975, ·in front 

of a house, whose a.ddreas currently .'is 104 Old Landing 

Court. 

Q 

A 

Q 

A 

What Mr. Gea.rhart is that? 

lir. Harold Gearhart. 

All right. 

At that time I introduced myself and 

told him that, which I had been t:elling his wife tor ~ 

I 

i 
! 

'· i 
.'\I 

' . I 
i 

..i 
I 

·1 

I 
I· 

! 

oouple of months, that I was very, very interested in buying 

··a home at River Bend, but that I really wanted to build •J' 

own home, and that 

following aummer. 

the timetrame I had in mind wa.s the 

I indicated to him at tba.t time one of 
<.,00 \.:I(,., 

~--·--------~~---------
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FRANCES K. HALEY & ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371-5258 Home: 786-4780 

direct - Johnson 

the major reasons that I wanted to move, other than liking 

the house, was the op;>ortuni ty to buy a well-built, warm 

home, because one of tho problems I bad in Fairfax was 'i 
I 

that the Fairfax house that we owned was extremely cold and 

drafty. At the time when I expressed. to Mr. Gearhart for 

. a well-built, draft-free, warm home, he told me that be would 

build me an excellently built home and I would be extremely 

,. '. pleased with the quality of workmanship and the quality of 

materials that went into ruy home. I then discussed with 

-'=· him this document on the wall of the model, because this 

,.. · was very similar to the arrangement that I had when I 

i2 : bought my house in Fairfax, and he assured me at that time 
,. 

i::, Ii. that my problems, while I would be pleased with the workman-
;!: 

14 i: i ship, that any problems that would occur would be corrected 

Ii · 
1

5 
I: under a standard builder's guarantee under a procedure as ~ ! 

16 II, described in that document oti the wall of the model home. 

17 II · In September 

18 
THE COURT: (interjecting) When was 

19 
that, Mr. Johnson? 

20 

THE WIT!\TESS: Let me scratch those two 

I! 

11· 

~ord~, please. During June through September of 

1975 -- 021 

1! 

" 

! l 
i 

I 
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I FRANCES K. HALEY 8c ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371-5258 Home: 786-4780 

direct - Johnson 

Tm!: COURT: Let me interrupt you a 

minute. This last meetin~ that you just described 

that you had with Mr. Gearhart, when was that? 

THE WITNESS: In·the latter part of 

July or the first part of Auguat of 197S. 
_;.:. 

THE COURT: All right, go ahead. 

(continuing) During June through 

September of '75, my wife and I had been in contact with 
:; :. 

1 ·,! 
:ii 

~ i ;, I ,, 

i :.' '.'I 
<•I 

13 l. j 
!jl 

E jJ
1 

ii 
I! 
ii 

12 lj 

I i ~ 
16 IP 

;ij 

Krs. Gearhart for other reason, one very important reason, 

as a matter of fact. Living in Fairfax, it was nothing to 

us to aee a model development sell out completely in a 

matter of days, it aeemed like. So l stayed in constant 

·touch with Mrs. Gearhart throughout this June through 

September period to understand the proceaa or b~w ~be ~alee 

were going or how the development was., crowing. So tha:t 
.. 

while I wanted to move the following-· 1n1mmer, it I had to 
17 'i Ii . . . : . . . . :'· ~-. . . 
18 J · .· aove earlier, I would .bave. During these conver•atioa•~ 

19 • I sbe indicated· to us that, well, during tbeae conversation' 
~ . . . . . ··. .. . •' ~- . . . 

20 

21 

·_ •be indicated that 1.t was her understanding that the pri~e >:·.~ 

of the bome which waa then aeventr-three thousand, :Dine · 

,• 

()22 
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i"R~;NCES K. HALEY Be ASSOCIATES 
Court Reporters 

direct - Johnson 

, hundred and fifty dollars, would remain as such until 

January of 1976. However, on September 13th, 1975, Mrs. 

Gearhart called my wife and I at our Fairfax home and told 

us that, for whatever reason, the price of my home was 

going to go up ten thousand dollars the following Monday, 

and that if I wanted to complete or get a contract on my 

house at the going rate, I had to do it that very weekend. 

My wife and I traveled to River 3end _Sub1ivision on Sunday, 

September 14th. We met with Mrs. Gearhart. She presented 

me a contract that was, I believe, printed by River Bend 

1 Limited and was filled out in writing by Mrs. Gearhart. 

My wife and I read the contract, noted paragraph seven of 

the contract with reference the existence of the guarantee, 

presented River Bend Limited with a one thousand dollar 

deposit, and signed the contract. 

MR. HALEY: Mr. Johnson, during this 
~. 

period of timE: that you were talking with Ch~ryl 
'. 
I 

Gearhart, was she the active sales representa'tive 

with whom you were dealing throughout all· of this? 

THE WITNESS: Yes. 
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Court Reporters 
Cotmhouse Building 

Fredericksburg, Virginia 224J l 
Office: 371-5258 Home: 786-4780 

· direct - Johnson 

reference to a guarantee with reference to a 

guarantee letter. Ask him about what's in the 

contract . 

Q All rizht, with respect to the 

guarantee letter set forth 1~ paragraph seven of the 

contract, did Mr. Gearhart explain to you what that meant? 

A Yes, he did. 

Q Tell the Court what he told you. 

A He told me that my house would be 

built -- he would guarantee that my house would be built 

in a good and workmanlike :nanner; that my house would be 

built free of defects, and that he would put the house 

under a one year warranty. 

Q And when did be tell this to you? 

A He told me this in this July through 

' 
August, 1975, experience, and more specifically be told me 

on January 22, 1075. 

Q And did he say that the warranty would 

go from what period of time to what period of time? 

A It would be for one year following 

date of closing. 
024 
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111 FRANCES K. HALEY Be ASSOCIATES 
i! Court Reporters 
i! ! Courthouse Building 
II I Fredericksburg, Virginia 22401 
'I I Office: 371-5258 Home: 786-4780 

I 
1 direct - Johnson 

"I 'i ': ! \i. which he has already testified that Mr. Gearhart 
'1 ll 
!j 
!i 
;; I 

told him about the gnarantee, which he has 

ii I 

'l ! stated to the Court, and I am, asking him witb 

!!I I. 
I' I 
1, I " ii 
ii r 

respect to that 3tatement of what the guarantee 

was, the len~th of time and what it consisted of. 
1; 
l! 

!' 
d I am asking him when that was told to him and on 

!;i 

::· what different occasions. 
i:I 

;i 

II' q 
11 

A During the September, '75, to actual 

closing of the house, which took place in August of '76, I 

ii 
ii 
~ , L 

met with Mr., either Mr. or Mrs. Gearhart on several 
!;: 
c 
i! occasions. There are two instances in particular that I 
'i 

Ii. 
I•' 
!" 
!I ji 

1: 

would like to relate to the Court. One occurred on January 

22, 1976, when we met, my wife and I met with Mr. Gearhart 

;'I II for the specific purpose of getting my new home under 

construction. I presented Mr. Gearhart with a two thousand 

J 

1! 
dollar check, which was the final payment of the contractural 

i 
deposit, so that my home could get started, and we began to .. .·, · .. : 

discuss the options that would go into my new home. Diirln~ 

this conversation, I repeated to l!r. Gearhart my concern for 

a well-built, warm house, because at this stage I was willin 

.025_ 
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Fredericksburg, Virginia 22401 
. Office: 371-5258 Home: 786-4780 

direct - Johnson 

to pay 'for whatever he would at least seriously consider 

any options that I could put into my house that would 

guarantee that. In the strongest manner possible Mr. 

Gearhart assured me that I would get an extremely well-

built, well-constructed, top quality material home. Be 

again repeated that there are problems with any home and 

that these problems would be satisfied through a one year's 

builder's wa.rra.nty and that the procedure would be auch 

that I would provide him a list of these defects at least 

thirty days after settlement and that theae items would be 

completed within ninety days. 

Q 

be said 

A 

Q 

A 

Q 

then. 

Now, I believe you ma.de 

prior to the signing of the 

the same thing, is 

Essentially the 

to you th•Lt I mentioned tor 
- (~n6 
''l .. <.-

of 19'7S •. ' .. 

he told JOU 

that 

I 
! 
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direct - Johnson 

A discussion was held in 

ii. office within 
!: 
I' 
i: · a two week' a 
![ : 
jl 

Ji 
ii 
i! 

or deficiencies 

had and 

we arranged for settlement on 

1976. On August 3, 1976, Kr. Grannum; ?dr. Gearhart; my wife; 

myself; and Mr. Chichester, who was my lawyer, met in Kr. 

Chichester'• office for the purpose of aettlin& on my new 
·; :, 

:1 · home. At that time Mr. Grannum in~icated that it was his .. ' 

fl ~ion again that the house ·;;;.;;.,s still not completed, 
Ii -..--"' 
jl that be use he knew Mr. Gearhart and knew him to 

ii .I the house was 

I' 
11 that he settlement. 

J At that time.Mr. d indicated 

·needed to trust him and th 

be corrected under the 

Q 

COURT: 

THE WITNESS: Yes, sir. 

Of what year? 

(·,07 ',(.' 

or problems 

time would 
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Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 3 71-5258 Home: 786-4 780 

direct - Johnson 

Q Who did you say prepared the contract 

which you signed, which 1s Exhibit Two? 

A The contract was provided by River 

Bend Limited and was completed in writing by Mrs. Cheryl 

Gearhart. 

Q All right, now, you settled on 

Now, after you moved in, did there come 

that anything wrong with the house? 

Yes, air. 

Q I'd like for you the Court 

exactly what you you relaid 

this information to ?Jr, did .. 

A 

Q were made at the 

time or ahortly time ot 

A 

All right, go ahead. 

We settled on the house 

41. 
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Court Reporters 
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ii I 
i' I Office: 371-5258 Home: 786-4780 

1 ·direct - Johnson 

I· ,I 
:: :i 
1: 
!1 
:1 
I! I 

Q The items that you have that you 

talked about and that you have 

i: 
i ~ : 
! ~ were they ever tixed? 

" '· 
1! There were attempts to 
ii ' !! 
" ' ;: 

I I· 
;: I 
:i i 

Q Were they 

ii 
I• A sir. 
;i 

Q 

you the guarantee mentioned in paragraph 
li ,, 

' :: 
!; 

' 

seven of the contract, 

!, : 
ii I 
; ~ 

A 
,, l 

I 
11 Q that? 
ji 

ii 
1i 
I 

A No. 
ii 
Ii 1; 
11 

Ii 

Did he ever deny that he h 

set forth iu the letters and 
1: 

I originally told us about? 
I 

A No. 

Q Now, let me ask you whether or not 

you ever saw Mr. Wisniewski at your place? 

A I ·saw Mr. Wisniewski in-June of 19 ~-

June or July of 1976, yes, ·at the, on the grounds pf my 

future home. 
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direct - Johnson 

Q And what was the state of construction? 

2 ![ What progress had been made in the construction of your 
I
ii . 
! I 

home at that point? 
:1 ! . 

A It was near completion. We were hoping i: 
I• 

~ 
H I 

" I to get to settlement in June, which we later delayed until ii 

li 
ii 6 i i ~ July and then in August. I 
;i I 

Ii I 
1: I .. 

I 

i ~ ! Q What occurred when you saw Mr. Wisniewski? 
E·· 

ii A We introduced ourselves. He informed 
., 

,. 

me, not informed me, he told me that he was an investor in 
10 

the area and that he was very interested in my satisfaction. 
...... 

Q What, if anything, did you see him do 
, ., ' •'- Ii I say? or 
13 i! 

d I 

ll' A There was some grading going on at ,, ,, 
14 I' ii the time and he giving instructions to the person who 11 was 

I ' 

, . ;[ 

... o I 

was driving the vehicle. 
16 i 

ll Q And what period of time was that? 
11 

17 11 : 
A It was in June or July of '76. I was 

18 
living in a motel at the time. It was local to Fredericksbur1. 

19 
this grading that was being done .. , ... Q And in 

20 
that Mr. Wisniewski you say was directing, grading of what 

I 21 
1 particular lot or area? 
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direct - Johnson 

A Re was grading my lot, my area, and 

just smoothing the dirt o:it in front of my house. 

Q rs· this the same house that is the 

subject of the contract which is Ex'1ibit Two? 

A Yes . 

Q What county is that in? 

A Stafford County. 

Q What, if anything else, did Mr. 

Wisniewski do other than direct the grading operation? 

A I don't know of anything in particular. 

He looked like he was intereste~ in what was going on and 

giving assistance. 

MR. CHICHESTER: If I might have a 

Your Honor. 

Q rt approximately 

how many times you 

problems th~t you orally 

or 11'. writing. 

'rhe nurr.bor. of times? 

Q Yes. 
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] I.' I ii Arn. STEVE!r8 : I have some questions 
! 

as far as Mr. Wisniewski, Your Honor. 

T!il: COURT: All right. 

" 

I 

1; 

5 Ji 

Ii d 

~ 
6 !! 

i! 

H 

': 
~ 

\_:__,; ' !: 

, I ,. 

@ 
f, ,. 

' 
;i 
; 

·.:~ e ' 
,, 

ID 10 
1: 
fi ,, 
' I 

u li :: 
H 
;i 
;, 

v 12 H 

Ii 
E !ii " 

Ii 
14 

i::i 
i\: ,, 
:11 

! 
16 I 

CROSS EXAMINATION 

BY MR. STEVE:"TS: 

Q You said you first met Mr. Wisniewski 

I 

in June or July of 19713? 

A That is correct. 

Q All right, and a.t that time what stage 

of development was your house in at that point? 

A It was a frame, some siding had been 

placed on the house, the roof had not been completed, and 
I 

they were grading the area in the immediate area around the 

17 
house. 

18 
Q And when you got there, was he there 

19 
already or did he come after you arrived? 

20 
A He was there already. 

21 Q He was already there and he came up and 

introduced himself to you? 
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cross - Johnson 

A I was putting a mailbox up in the 

front yard and I think we both jointly saw each other and 

we sort of walked to one another and introduced ourselves. 

Q Ana you say he was giving instructions 

to th,~ rnan on the grader, is that correct? 

A That is -correct. 

Were you with him at the time that 

this was going on? Were you able to hear what he was saying 

or what? 

A He and I talked about how I wanted my 

driveway and the kinds of dirt we wanted shoved around and 

we talked about it and then I saw him going over and 

motioning with his finger to the driver of the bulldozer. 

Q You don't know what he said? 

A No, sir. 

Q When you entered into the 

which for the sale of were 

aware was the River 

MR. CHICHESTER: to. 
{·n3 ';. :., ' 
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cross - Johnson 

that. Your Hoµor. That would c.al 1 !or this 

witness to make a. legal concl11sion the.t this 

Court has s.lready ...,;._ 

TPF ~OPRT: (interjecting) The cont~act 

speaks for it~~lf. 

Q Pid yoti examine the certaif icate of 

limited partnership at the Courthouse prior to settlement 

on this, tour Exhibit One, I believe? 

A (no reply from the witness) 

Q I show you Plaintiffs' Exhibit One . 

and ask you if you had occasion to examine that certificata 

of limited partnership. 

A No, I did not. 

Q I!ave 1 you ever examinet'! it? 

A No, sir. 

Q Arc ycu aware of any false a.t
1
atements 

·in the certificate of iimited partnership? \, 

A 
\· 

! don't b$lieve I understand wha):t.I 

am being asked. 

Q Are you aware of any statements in 

·~·~i.hartif ieate which are false. that I just showed you? 
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cross - Johnson 

1 il ,, A !~o. 

Q You said you talked to Mr. Wisniewski, 

0 

ii and you both apparently introduced yourselves, and you 
1: 

~! !l 
!! said he told you he was an investor, is that correct? 
p 

- i· I ,, 
!i 

i: 
~ l - '· 

J.·.· 

•; 

'"' I' ,. 
!: 

ii 
ii 

16 11 

11 
17 ,1 

18 

19 

20 

21 

A That is correct. 

Q Did he tell you he was also a limited 

partner in River Bend? 

A No, sir. 

MR. STEVE~TS: That's all the questions, 

I have. 

HR. CHICHESTER: Now, if I might ask 

one question on redirect, just one, Your Honor. 

REDIRECT E~:AMINATION 

BY MR. CHICHESTER: 

Q As a result of Mr. Wisniewski's 

pointing his finger when you saw him go over to the bulldozer 

driver, how did the bulldozer driver res.ct to this? 

I 
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direct - Gearhart 

-, 
i I -I ' 

L Q Now, Cheryl Gearhart, that lady is your 

2 ii ii wif , is she not? 

A She is. 

And she's very active in th 

wasn't she? 

A She sold f the properties, 

yes. 

Q name, 

9 ·:; Cheryl Gearhart, and Ji 

Ii •I 
10 ll 

A :i - ' 

L'. Q this contract, drew 

] 2 i: it up? d 

13 
i1 
11 A tilled in 1! 
j; 

I 
14 

I! Q She :tilled in she signed 
Ii 
" 1F 

15 
,, 

•II it? I" 
111 

16 Ii; She signed it sales 
I 

&8 repr 

17 , ... 
18_ 

Q So •he was helping with the aalea - t 
19 

these properties, waan't she? 

20 
A Yes. 

21 

-- I 
Q And this (;~{Gerty at the time you 
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direct - Gearhart 

closed and the time JOU contracted, was subject to a deed 

.·, of trust securing Mr. Wisniewski, wasn't it? 
! 
I 

, I 

I 
A Yea. 

Q And every time a lot was sold, Mr • 

• : 1 Wisniewski would get paid some money? 

(.:· 

15 i 

" 1: 
1: 

·.•6 ;lj 
d 
i! 
i1 
:1 

1 I [~ 1 

'i 

A Yr. Wisniewski would get paid, yes. 

Q And the amount he got paid, I presume, 

was when the lot was sold and how much interest it run, is 

that correct? 

A Yea. It's called a release clause. 

Q Did JOU ever tell Mr. and Mrs. Johnson 

contract here that JOU have signed, we 

on our about a guarantee letter, 

have one and not really going 

spoke Johnson 

to my recollection 

Q afterward, 

1s baven' t 1ou? 

19 A primarilJ. 

20 And water ia still coming i 
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253. 

THE COURT: Plaintiffs rest. Do you 

all have that new case? 

KR. HALEY: I do. 

KR. HART: Yes, air. 

MR. CHICHESTER: I have it right here. 

THE COURT: Let me have it and let'• 

take a ten minute recess. 

KOTE: A brief recess 

is now taken. After which, all parties present 

aa before, the matter continues as follows: 

KR. STEVENS: I have a motion, if JOU 

are ready, Your Honor. 

THE COURT: I am ready. 

KR. STEVENS: Your Honor, OD behalf 

of lfr. Wisniewski as an individual in ·this auit 

on hi• personal liabilltJ;I wiah to move the 
'.' ~ 

Court to strike the evidence against him peraoaal~J 

in thla aad limit &DJ liability he may have .. o · 

the issues of his involvement as a limited partner 

in River Bend Limited. ·The· reason I •&J that 1• 

_____ I 
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that the evidence before the Court today is that 

the contract was eigned as River Bend Limited 

in big bold letter• on the contract. Mr. Wisniews.~1, 

there 1a no evidence that be took any part, and, 

of course, hi• algnature is not on the contract. 

There is no evidence be took any part in ma.king 

the Johnaons believe that be was any more than a 

limited partner in thi• organizat19n to the 

effect that there ia no evidence that the 

Jobnaona gave that they relied on him as being 

an7body, ezcept that Mr. Johnson met him once, 

and in hi• ver1 statement he remembers llr. 

Wianiewaki aa7ing that he was investor in this 

organization or in this area where they were. 

THE COtJBT: Are you earing that tor 

a partner to be.held liable for a partnerahip 

debt that the peraon relying on the receipt 

againat the partnership or dealing with the· .. ·· 

partnerahip muat rely on that part? 

KR. STBVBRS: In reference to limited 

partnerships, Your Honor? 

I 
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.. 

THE COURT: No, I am talking about 

a partner. Ian't the question whether or not 

this certificate is euff 1cient to establish a 

limited partner? 

llR. STEVENS: Well, that's been raiaed 

once before and I am soing to address that part, I 

res, and I think that that is the issue. I am 

not arguing if he is declared by the Court as a 

general partner, and I think that the ieaue:;is 

in the evidence that I think the cases are mixed 

on this as far as limited partnership cases. Some 

say there ahould be reliance to declare a 

limited partner as & general partner. Some aay 

they ahouldn't. The problem is it hasn't come 

up that often. The whole idea, 1n speaking to 

the certificate, which 1• ·1n evidence, and list 

Kr. Wisniewski as a limited partner, the Whole 

idea in being here la that in thla limited 

partnership, uniform limited partnership act wt.a · 

adopted by the states, it was to prevent the very 

aame thing that ls happening bere today. In other 
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words, a ma.n puts in money and property to his 

256. 

business,,and attacking a small corporation, not 

incorporkted, ao to apeak. It's something leas 

than a oorporati~n. It gives people a chance to 

invest their money and that'• it, you know, their 

money and their property. This act was adopted 

aome time in V1r1inia around 1918, according to 

the statute, and there are very few cases on this 

type ot thing from the Virginia Supreme Court. 

There are more coming up in the Courts across the 

country to different issues involved in the 

limited partnership act, but as I have argued 

before on this issue as to the certificate that 

is filed there, I believe that substantial 

compliance has been ma.de to make him a limited 

partner and that it was made in aood faith. I 

think the section having been, that •ection being 

60-45 of the Code of Virginia in referring to , -

substantial reliance. lfow, before, the ata.~tea ·_ 

before did not have that part of substantial 

compliance with the above described thine• in it, 

0~~1 



2 

3 

4 

5 

@ 6 

7 

@ 8 

.. 9 

[p 10 

11 
I 

v 12. 

13 

14 . 

15 

16 .," 

~ 

17 

18 

19< 

.i;: 
·.~ 

20. 

21 

FRANCES K. HALEY 8c ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371,5258 Home: 786,4 780 
257. 

in good faith. This was a :part of the uniform 

limited partnership act to incorporate that type 

Of language, Which to me ta a little ambiguous, 

. but the whole idea, the whole purpose and spirit 

of the act was to allow people to take a chance 

in investing in this without it being eo much of 

a gamble, and the evidence ia that that certificate 

was filed in the Circuit Court of Stafford, and 

that there la no evidence here that Mr. Wieniewaki 

did anything in reference to thi• particular 

iaaue of the bome, the buying and eelling of it, 

. except that he met llr. .Johnson on or near the · ! 

homesite and that he described hilllaelf as an 

investor, which i• exactly what he na purported · ·· 

·to be~· and if you get to reliance, there 1• ao ;. 

reliance here. There ia .-'·.issue of reliance •• 

.tar aa them relying on bim~ and I think it 
l"· ... 

violates the intent of tbe statute, and I 'reallJ ·. ·· 
.-':.··.;:-. 

bellne the whole idea W.11 to prevent this •«>rt . . . ~ 

A . . . . . 

of thing from occurring, &De! 'that'• my .,oaition. 

D. BAJl'l': On behalf of llr. Luchak&'.·~ · 
(
.,.,,. 
J<-i.:~ 

.:.· 
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&nd the other limited partners who are in this, 

on their theory that the partnership was not 

properly formed, I make the same motion on behalf 

of all of them for the reasons atated by Mr. 

Stevens. 

Im. CHICHESTER: If Your Honor please, 

80me months ago we argued this very point to the 

Court and the Court took the point under advisement 

and ruled that that which purported to be a 

limited partnerahip certif ieate having been tiled 

in the Clerk's Office was not, in tact, a limited 

partnership, because it did not complJ with the 

atatute. Now, in addition to that, we have in 

evidence today, in the firat place, that Kr. 

Wisniewski at one point met Kr. or it was a 

chance meeting, the evidence was, but nevertheleas, 

met him at the aite, and in llr. Johnson'• worda, 

was direction the operation of the bulldozer. · 

In addition to that, there ia in evidence that 

be was taking money trom the aales of these of 

tbeae in order to release the property. But in 
n--.3· . 'J. 

... 
. ~'. : 
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addition to that. Your Honor has before you 

evidence that Cher7l Gearhart, whom, under the 

same partnership agreement that Your Honor bas 

aaid ia not a limited partnership agreement, 

ahe was actively involved in the selling of the 

houses, •igning contracts, ahowing people the 

housing site, raising prices, conferring with 

the Johnaons. All of that is before the Court • 

But, r.r&nkly, . I thought• Your Honor had ruled on 

this. But, &nd I think Your Honor was right in 

rulin« on it, baaed on the Solimite case that 

I presented to the Court when we argued this 

before. But in addition to that, we have all of 

thia other evidence,of these other two so-called 

limited partners actually involved in the 

operation of River Bend Limited. So I aak that 

that motion be dented. . ·: 

.~·: . : .:, . 
\ .•. iJ. .. ··, 

D. STEVENS! Your Honor, it'• t~tt' 

in fact, that lfr. Wisniewaki may have held ~ ~oi: '> 

first deed of trust on the 'roperty. The idea of 

limited partnership, I tblnk, it'• a totally 
n~'.4 

·:.·.·, 
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. -~ ·.:: 

1n4ependent 1asue, myself, as far as what 
.: . .. . . . ~ "'.· ~ 

property he held, but the idea is that a limited 

partner can ·provide money and property to the 

limited partnership, and he is supposed to get 

something back in return for it. That'• the 

whole idea in engaging in an economic aituation 

tor the purpose of profit. I see nothing there 

to show that that would declare him as being a 

general partner in these things. As to the case 

that the Virginia case came up on and which i• 

cited in Am Jur sometimes, that's a 1911 case 

which predates the adoption of the uniform 

limited partnership act as stated in the date of 

the act· of sections that I have cited, which 1• 

Section 50-45 of the Code in 1918, and the 

Overton was a 1911 decieion of the Virginia 

Supreme Court. It wa.a a pre-uniform limited 

partnersh.lp act case. The ·case fta t llr. Chioheate 

relied on, the Solimite case from Caiifornt•';'· ; 
- '!' 

referred to one, in the first place, I think it 
... J 

referred to only one, it made only one small 

.i 
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statement about it. That case was not turning 

on that issue, but it made one statement about 

it that the admission of the acknowledge was a 

technicality, and, therelore, 1t was invalid. 

California law, 1f Your Honor would accept this 

argument, doesn't require a awearing to or a 

certificate to begin with at this atage. Now, 

they cited one more case which was to -- in order 

to cite that technicality as being valid, they 

cited the Russell v. Warner case, which is another I' 

California case, which I ~ead, and in that case 

it didn't apply factually to this, and it'a almost 

1ndi"tive the way they aaid it, because it, too, 

didn't have tbr..t much to do with the facts of the 

case. Moat of these cases in California involved 

fraud and the limited partnere did not know what 

was going on. And the case I find to substantiate 

.;· 
what I am saying is a caae · 1n GeOrgia which :!~Iii ,. ,. ~,, 

,. 
'·: 

decided in 1977, Which w&s --
.. ·~·;f .· ... 

.'.. . ::··= 
. · .. :r 

n. C!IICRBSTER: •. He• a going into new .··· ·· 

•ttera now. I would like·a chance to rebut the 

aew u.ttere. 
,. 

----------'----- ---- - ---- --- -- --- -- -- - ------------------------'-----" 
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THE COURT: Be's arguing the law. I 

will let him argue the motion. 

Im. STEVENS: Thank you. The case I 

find, Your Honor, as far as a more recent case 

than the California cases, which was a Georgia 

case in 1977~ The California c&aes are, of 

course, California law sometimes is different 

282. 

from everybody else anyway, but the Georgia case 

was D. II. Franklin v. Griggs, a.nd·:1n that case 

the certificate for the limited partnership wasn't 

filed in the case until some months after the 

limited partnership came into being, but it was 

filed later on, tbe oertif icate was, and in that 

case the Georgia Supreme Court in an action 

against the limited partners trying to declare 

them ae 1eneral partners, they overturned the 

lower Court'• deoiaion and 110uld not find asainat 

them, although the facts were a little bit ·:' ._,.. 

different as tar as what was going on, and their 

language was, in the absence of auch languace, 

when JOU are supposed to t 11• these things, the · 
C1~:7 
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I . -

Court must oonatrue each case according to its 

own circwnatance. The uniform limited partnership 

act as ado~ted in Georgia is obviously intended 

as ameliorate legislation. One of its main 
. -

purposes being to insure -that where there,::h&a been 

substantial compliance with the law, liuiited. part-

ner• do not find themselves exposed to the 

liab.ility of the general partnership because of 

a mere technical, and they cite Lewis and limited 

partnerahips and University of P•nnsylvania Law 

Review,and they went OD to aay it is obvious in 

the present case the plaintiff was in no way 

harmed by the late filing of the certificate. 

He dealt in1t1&11J with the corporation which he 

bec-.e a ceneral partner and a purchaser and with 

ita president, who wae the.other general partner., 

and that'• where it comes in to eome Courts will 

take evidence aa to any reliance taken by the' 

parties dealing with the limited partnerahip, 

whether they dealt with the limited partner or 

who ia being declared a general partner, and that 

\ 
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..... -· 

is the reason I mentioned that is that that is 

the ca.se, and I don'~ think there ls enough evidencr· 

here to show that, and I ask the Court to strike ._· 

the evidence against Mr. Wisniewski 

THE COURT: The motion is denied. 

KR. STEVENS: Note my exception. 

THE COURT: Your exception ia noted. 

Are there any other motions, gentlemen, before 

we proceed? 

Jill. HART: Yes, •ir. If Your Honor 

please, I would like to make a motion on behalf 

of all the people that I represent in this. I 

filed an anawer with Kr. Wisniewski, so I presume 

to a certain extent I represent him too, but I 

would like to make a motion to strike the 
.. 

evidence or judcment or whatever you do when there 

is not a jury. I understand it'•. for 8WlllD&rJ' •... . .. 
. . ··~· . 

judgment, but please understand it•• ·also to be·: : 

a motion to strike, if that 1• appropriate •. ·· 

·Now; the plaintiff baa· 

ned in thia case v.n.der two theories. Well, I 
L·t.9 

····:·· 

I 



i 

1 

2 

3 

4 

5 I 

© 
6 I 

I 

7 I 

I 

@ 8 
i 

... 9 

I [r 
10 

11 I 

v 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

FRANCES K. HALEY 8c ASSOCIATES 
Court Reporters 

Courthouse Building 
Fredericksburg, Virginia 22401 

Office: 371-5258 Home: 786-4780 

__ ·- ---Antion is noted. 

MR. HART: It Your Honor please, I 

believe we objected and excepted to the ruling 

of the Court on the motion to strike. The 

defendants.declined to present any evidence 

except as to mitigation of damage. We are going 

to rest, renew our motion to strike, and reserve 

the right to put on evidence in mitigation of 

damage, only we intend to rely on our motion to 

strike in this case. 

TIIE COURT: All right. 

KR. BART: So, at this point, we 

rest. 

THE COURT: You are relying on your 

motion to strike ao tar as liability is concerned? 

KR. HART: So tar as liability ia 

concerned ~d now at the conclusion of all the 

evidence we renew our motion to &trike. 

THE COURT: That renewed motion 18 
\ 
'• 

denied and your exception is noted. 

_llR BART: 
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room msy at this ·:nolnt a.1:..prf:ciate w!lat a 

this is, 

These are very 

-C2.SE·.S of 

view. /,_ ______ .•. --· 
/ 

'l'he evidence shows that 

Mr. Gearhart aw! tee other nef t~n:1.ants associated 

themselves in. a pro!. i t-i:,~::; in~· enterprise in 

developin~ thi£ subd!visioc and building and 

selling these houscc. ~r. Ge~rhart ane bis wife 

have been shown by the evidence to have 

participat~~ particularly actively in the 

enterprise as a husincsE>, and the evidence is 

that Mr. Wisniewski w~s a participating, at 

least to some e~ten~ o~ at least one occasion. 

On one hae named the other de:f endants in the 

evidence today. but th~y fil~d a certificate 

which they acknowle.:i~~ their involvement in the 
1;, .. 

. .· '\ 
enterprise. For ~~ to hold that that certiti~~~e 

~!- ': 

is su:ff icient to provide thF)m the insulation 

that goes alo!1g with a 1 imi ted par~nersh1p, would 

0~>1 
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. ·• 

recpiirc ree to ho!d that the oath 1·equ:J.rement is 

of no con&e11ue~1<.;o, and r ruled before that I am 

unwillinz to 1o that, ~nd I have held that these 

peo.t;le. ar~ all g~neral partners. 

The partnerbhip pr6pared 

a written contract forni and as a part of 

sgve~ it contracted to f~rnish a 

it ma1o thLt uadertakitg despite Johnsons' 

a.:. to w~at it The 

what it 

fact that there 

was no letter no letter contemplated, 

of giving that letter. 

G~ntlernen th.at case out of the ambit 

ermore, when asked 

Johnso.us 

of providing of this be 

according to standards of c 

Mr. Gearh~rt made representations as to 

·.,.···f .. ; 

. .. . . ' . . 

struction~. 
;,.._.· 
;· 

standards were and be· sa.id •. in· effect, that there 
·~. ,., . ... osz·· 
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would be a one year :warrantl7 ; that the house was 

built in a good an1 workmanlike manner, 

Gearharts acted :for the partnership, 

go through with 

· th · expectinr. a guarantee the 

paragrr;,ph all the while 

they a. guarantee, and 

that takes of the parol evidence 

rule. 

Then they came along on 

when the house was 

not induced the 

sons to close, again on the that 

were trustworthy and on the that 

this warraLty was being provided and 

opinion, plainly supports the plaintiff's r 

to recover agn.inst the defendants. 

As counsel said, it~s 

just a ;uestion of which witnesses I find mor• ~ 
. ") ... ~ 

reliable. i. find Mr. Chaves completely ~eliabl'e. . . ·. 
\\ ·-

!Ie' s au arehi-teet o:t good~--i'eputation and experie-!1ee. 
053 \ 

\ 
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in this co::r.m"..lnity n.nd !. a.r.i.r:i.cce;~tinp; his 

testimor...:t an1 ju.Jgmm;t is rcndcrec for the 
3 I 

I plaintiffs aplinst n..11 th.: dc:fencants for twenty 

: j _____________ t_h_o_u_s_a_n_d __ d_o_i_:~·~_·r_=_~·~·--~~~~--~~~~----~~~~~...! 
I 

6 I 
I 
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! 
i 
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10 .1 
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11 11 
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":f f,.':'m • 
i ...... '91.. ..... if Your nonor 

could I prepare the order in t~e ca~c? 

down to 

plaintiff will ask the 

to make a 

transcript the case, in 

the order, f cr a 

suspending 

gentlemen, I 

to a~k you to prepare a because 

is sic.k. 
,.· 

Mrs. Haley, ·--. 
You want the transcript wri tt.en up? 

?.!ft. HAi\T: I am sure 1'e do, yes , \ air. 
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rl:FICATE Oi:" Fui.'~!ATIOH 0F \. 

RIVERBEND LU!ITBD PARJ'UERSlIIP 

.. -

~ursuant ~o the provisions of Section 50-45, et seq. of 

the Code of Virginia, the undersigned.do hereby certify as follows: 

1. That they have formed a limited partnership, the name 

of which is Riverbend Limited Partnership. 

: 2. The character of the business to be conducted is the 
i . 

purchase and pevelopment of real estate in Stafford county, Virginia. 

3. The location of the principal place of business of the 

partnership i's the business off ice of General Partner Harold R. Gearhart 

at 1106 Princ:e Edward Street, Fredericksburg, Virginia. 

4. The name and place of residence of each ~ember of the 
I 

partners~ip is as follows: 

i 
·-1·-----·- -·. 

i 

·' 

General Partner - Harold R. Gearhart 
1106 P~ince Edward Street 
Fredericksburg, Virginia 22401 

Linitcd P~rtners - Michal Wisniewski ana Kathleen R. Wisniewski 
as tenants by the entirety with survivorship 
Widcwatcr, Virginia 

Walter 11. Luchaka and Olga G. Luchaka as 
tenants by entirety with the right of 
entirety with survivorship 
H309 Dr'.lry Lane 
Alexandria, Virginia 

Harold R. Gearhart and Cheryl Gearhart, 
as tenants by the entirety with right 
of survivorship 1106 Prince Edward 
Street, .Frcdc~icksburg, Virginia 

S. The term for which the partnership is to exist is fifteen 

(15) years from August 26, 1973. 

·' 



by each 

6. The amount of cash or other property to be contributed 

limJtcd partner is as follows: 

. I Hichael and Kathleen R. Hisniewski $28,000.00 cash and a 
I 

note for $3J500.00 
! 

for $3, scio Jo 
I 
I 

for $3,soo.bo 
I 
r 
I 

. i ted partnl. 

I 
returned ut:jon 

I 

nership. 

Wlater H. and Olga G. Luchaka.$14,000.00 cash and a not~ 

Harold R. and Cheryl Gearhart $10,500.00 cash and a note 

7. Uo additional contributions are required of any lim-

8. The contribution of each limit0d partner is to be 

sale of all or substantially all of the assets of the part-

I 
9. The limited partners shall divide ninety (90%) per 

cent of the profits of the partnersh_ip-4.-n accordance with their respective 
i 

porportionate interests in th~ partnership. 
• I 

/ 10. A Limited partner rnay substitute an assignee as a 

contributor in his place only with weitten consent of the General Partner. 

I 

limited 

11. 

pa[rtners. 
I 
I 

12. 

No right is given to the partners to admit additional 

No priority is given to any limited partner to refund 

of contri~ution ·or compensation or other income. 
I 
I 13. Provision is made in the Partnership Agreement for 

terminatidn of the partnership upon the resignation, withdrawal, bank-

fuptcy orjincompetcn=y of the General Partner. P~ovision is made in the 
i . 

~artnership Agreement 
. I 

of the Gneral Partner 
I . 

for continuation of the Partnership upon· the death 

provided that. a Jt1ajori ty in interest of the Limited 
•. I . 

partners elect a new General 
-- -·--r------~-~~~~~~~~(-~.-5-6-. ~~~~~~~~~~~~ 

Partner. 



14. 
/ 

No right is given to any limited partner to demand 

or receive property other than cash for his contribution. 

Given under our hands this 26th day of August, 1973. 

S'I'ATE OF VIEGINIA 

ty/ COUNTY OF1 Fredericksburg, to-wit: 

Harold R. Gearhart 
General Partner 

Hichael Hisniewski and 

Kathleen R. Wisrie-;.vski 
Limited Partner 

\val ter M. Lu ch aka and· 

Olga G Luchaka 
Limited Partner 

Harold R. Gearhart and . 

Cheryl Gearhart 
Lirni ted Partner 

The foregoing instrument was acknowledged before me this 

26 day of:Harch 1974, by Harold~. Gearhart and Cheryl Gearhart. 

My comrnis$ion expires: July 31, 1977. 

STATE OF ~IF.GI!HA 

CITY/COUNfrY GP FREDERICl~.3I3URG, to-wit: 

Dorothy M. Hendley 
Notary Public 

Notary Seal 

The foregoing instrument was ackno~..rledged before rae this 

26 day of; ?-!arch, 1974, by \·Jal ter H. Luchaka and Olga G. Luchaka. 
I 

My Corn:nis'sion Expires: July 31, 1977 

Dorothy _M. Hendley 
Notary Public 

Notary Seal 

.The foregoing instrument was acknowledged before me this 

26 da}· oil March, 19741s;by Michael Wisniewski and Kathleen R. Wisniewski. 

Dorothy M. Hendley 
Notary Public. 

Notary Seal 



My Commission ex;-:pires: July 31, 1977. 

STATE OF VIRGIUIA . 

COUNTY OF ,STAFFORD, to-wit: 

I 

In the Clerk's Office of the Circuit Court for the said 

County of 1Stafford the 5th day of li.pril 1974, this certificate was 

presented :and with the 
I ccrti~A~1i:J1;~ .annex~d duly recorded at 10 :00 

j 1 I ' ' . , , 
I I I \ ~ \ (If ~ 1·; : ·, . 

. .. 1 \"f'\e. tn. '.l . 
, . .., , - • . '1 ' r . ' ./. 

"' ~ 
Cler].;: . \.} .,. ! 

j : J 

\' 

. ·.• ' ·-:.• .. ' .. · : -~-. . ···" - : . ··.·.-·.··-···-... ·-:: ~ . 
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c ( t/~=tF~ 
RIVER BEND, Ltd. ~1/?'l (j/J 

BUILDERS- DEVELOPERS - ; /{ 
. (703) 371·2548 or (703) 373-0198 . 

fltbis mgrttment OF SALE entered into this .... Ld.. ............... day o~~~ef.~ 19 /?.~ 
by and between River Bend, Ltd., hereinafter referred to as Seller, and .. ~ ... ~.~ ............ . 
~~;·~~·~;~~:-~ ..... ~ ............................................................ . 

Witnes~ttb · · 
In consideration of a deposit in the sum of &~ ... ;.¢.f..~U .. !::.'!':d.d.. .......... .. 

($ .. 4 ... ~: .. ~ ..... ) Dollars (Cash, Check ·or Note) paid by Purchaser to Seller, Seller agrees to sell and Pur· 
chaser agrees to buy: '•• 

Lot ............. 9.. ..... , ......... , Block ... N~ ..................... , Subdivision ... &.t .. ~f;&. ...... ~€1"..?rl ..... ; ................ , 
County .~~:r::t't£'.f.::{?.~ .......................................... , State .. l/..t?:..~t.&..(.~ ............................................ , 
Known as ... ffr.1.&;..7./.l.1.. ....... .,ll.; ............................................... , with Sellers ... .... ... .. . · , 

M5'el, Front Style ....... ~~ ...................... dwelling CO'l'Pleted thereon, for ~rice of 

~~.t.l.Y.1..M. .. ~f=L..~.~#'ft-··U..~t...1..d. ..... 
($.~ .. .?.;.,.£.,.?.! ... ) Dollars, on the following terms and conditions. . 

1. Purchaser agrees to make payment as follows: 

a. ALlh payment of ... ~.. .. ............ . . . ... . . .. 
. X-Jt:-. /I. p-1!) . c . ----~ . 

.... •••••• •• •••••••••••••• ~.1 ............. ~ .......................... -............... ~ 

of which the above deposit shall be a part ._....................................... ($,,..@.7 ... ~ .. ~ ... } 

b. By proceeds of note in the amount of~.~::~ .............. ::/ . 

· .. ~~ .................................... ?-"1J 
payable ......................................................... · ................................... .-.. . 

with i:nterest atO/t.-f.. % secured by a first deed of trust on the premises ($ .• ?.?.l ... f.~~.:; .. ) 
. A.J/~ . c. By note payable to Seller m the amount of ....... (..f;"r .......................... . 

payable ( ..................... : ........ ) monthly with balance due and payable 

five($) years from date of same, with interest at .......... % secured t)y 

a deferred purchase money second deed of trust on the premises. ($ ......................... ~ ..... ) 

Total Purchase Price ($.~$,. .. ~.,£'4?..~ .. ) 
Purchaser agrees to use due diligence to obtain or accept a firm commitment from· an established 
lending institution to place the first deed of trust loan and shall, upon obtaining or accepting such 
commitment furnish Seller with satisfactory evidence thereof; if within thirty (30) days from the 

. date hereof, Seller has not received satisfactory evidence of such commitment, Seller may, at its op­
tion at any time thereafter, return the deposit to Purchaser, whereupon this agreement shall be null 
and void. Trustees in all deeds of trust shall be named by the parties secured thereby. 

2. Seller agrees to execute and deliver at settlement a general warranty deed conveying marketable title 
good ohecord and to pay for revenue stamps required on the deed. The property shall be conveyed 
subject to any covenants, conditions and restrictiens of record, but free and clear of all liens and en­
cumberances except as otherwise provided herein. If there is a title defect which cannot be readily 

~- ~-Q 
" Cl·~· r 



cured by legal action, the Seller shall return the deposit to Purchaser and this agreement shall become 
null and void. If legal action is necessary to perfect title such action shall be taken promptly by and 
at the Seller's expense, whereupon the time specified herein for full settlement shall thereby be ex·· 
tended for the period necessary for such action. The Seller shall not be liable for any claim or dam­
ages by reason of any defect in title. 

Settlement shall be made at the office of the Title Company searching the title. Deposit with the 
Title Company of the deed of conveyance and such other papers as are required by the terms of this 
contract shall be deemed and construed as a good and sufficient tender of performance of the terms 
hereof. 

3. Seller assumes the risk of loss or damage to said property by fire or other casualty until the executed 
· deed of conveyance is delivered at settlement. 

4. Seller shall deliver possession of the premises to Purchaser at settlement. Taxes, water, rent, insur· 
ance, interest on existing encumbrances, if any, annual benefit charges and other assessments, if any, 
against the property shall be adjusted to the date of settlement and assumed thereafter by the Pur· 
chaser. 

5. Examination of title, tax certificate, conveyancing, notary fees, state revenue stamps, survey if re­
quired, and all recording charges, including those for purchase money trust, if any, are to be at the 

cost of the Purchaser, who hereby authorizes the Seller to order the examination of title from ........ . 

.................. ~ ......... ~ .. :<;;;-.~.~ .............................................. · ............... .. 

............... ; ...................... .;provided however, that if upon examination, the title should be found de-
fective and is not remedied as aforesaid, the Sefler hereby agrees to pay the cost of examination o""f' 

6. ~~~:~le·~-~~ .. ~~ ..................... days7t-om the date hereof, 

. 7. 

or as soon thereafter as a report on the title can be secured if promptly ordered and subject to Sel­
ler's standard check-out of premises, the Seller and Purchaser agree to make full settlement in ac· 
cordance with the terms hereof. If the Purchaser shall fail so to do, the deposit herein shall be for­
feited to Seller, or at its option Seller may without forfeiting the deposit, avail itself of any legal or 
equitable rights which it may have under this agreement. The entire deposit shall be held by River 
Bend Limited Partners. 
At the time of settlement the Seller shall have completed the dwelling except for any items shown 
on Seller's Standard Check-out Form and Guarantee Letter, in accordance with its Standards of Con-
struction for this community, a copy of which has been furnished Purchaser. The Purchaser hereby 
represents that he has fully inspected the premises. . 
The Purchaser may, by selections from the Seller's Standard Construction Options, add to the basic 
plan for the model selected, provided however: 

1. That such selections must be made at one time only and must be agreed upon in writing; and 
2. That if the Seller's standard price for selections agreed upon increases the purchase price stated a­

bove, the deposit shall be increased by the amount required for such selection; and 
3. That it is understood that this provision does not permit the Purchaser to select any standard con­

struction option if construction has proceeded beyond the stage where the option is available in 
the normal course of Seller's standard construction practices. 

Purchaser may make such interior decorating and color selections from Seller's standard selections 
as have not already been made, provided that such selections are completed and delivered to Seller 
in writing in time to be incorporated in Seller's production schedule and that any overages are paid 
in cash at the time the selections are made. Seller shall exercise reasonable care to see that all extra 
items are performed, however, Seller's responsibility for omission of any extra item shall be limited 
to the agreed price thereof, and any such omission shall not invalidate this agreement. Seller reserves 
the right to make such changes as become necessary in Seller's opinion by site or job conditions. All 
grading and landscaping including the disposition of trees and control of waterflow shall be at the 
discretion of the Seller. 

Seller assumes no responsibility for trees left on the premises, if any. Sel.ler reserves the right to 
substitute materials or equipment of comparable quality, and to make necessary structural changes 
which are in accordance with the applicable building codes. 
It is further understood that the time of settlement set forth above may be extended upon a show­
ing by the Seller that there has been a delay in construction caused by any one or more of the fol­
lowing.: An Act of God, a national emergency, a strike, imposition of restrictions upon materials, 

,. f"O ~ ) 

,.-•'r'-···."!'~-· ...... - ............. - ... -.;-.. , ............. ·--·:·· --·· ·-. ~- .. "' ....... : ~. ··-.~ .. -. 
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failure of municipality or public-utility company to provide necessary utilities, unusual soil condi­
tions, or other valid' cause which Seller could not foresee or anticipate, provided the same is beyond 
the control of the Seller to correct or remedy in the exercise of care and diligence. In the event 
there is a delay in the period of construction covered by the foregoing provision, the settlement 

list of any work remaining to be performed to meet Seller's Standards of Construction . 

date shall be extended for a period equal to the allowable period of delay. Purchaser agrees to coop- I 
erate with Seller in inspecting the premises prior to settlement, for the purpose of preparing a check 

. ~-~d.=···7;;~·~!:::,··~:··?.?.,[~ ... ;J::j~ ! ............... ~ ... !.:z::~-~ ............ : .. ?.,7. ... €., ................... ~--~~ .. ,-~ ..... . 
~~ .......................... ~~~ .. ··z· .. ~~··:· ........ . 
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trators, successo·rs and assigns. The provisions hereof shall survive execution and delivery of the deed 
aforesaid and shall not be merged therein. This is the entire and final agreement between the parties 
hereto and they shall not be bound by any terms, conditions, statements, warranties, or representa-
tions, oral or written, not herein contained. · 
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