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VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF STAFFORD
. THOMAS .W. JOHNSON and SUZANNE T.. JOHNSON Plaintiffs

v- i
|
HAROLD‘R GEARHART, Trustee for River Bend Partnership
106 Old Landing Court
Freder;cksburg, Virginia (Stafford County)
and 1
| .
HAROLD R. GEARHART, Partner for River Bend Partnership
- 106 Old Landing Court
.+  Fredericksburg, Virginia (Stafford County) :
! A
! and J: .
| ! ) _
; WALTER' M. LUCHAKA and OLGAR G. LUCHAKA, husband and wife, partners for
t Rlver Bend Partnership
H 1899 Drury Lane
Alexandria, Virginia
| :

: and

HAROLD R. GEARHART and CHERYL GEARHART, husband and wife, partners for
River Bend Partnership

~ 106 01d Landing Court
Fredericksburg, Virginia (Stafford County)

i and

MICHAEL WISNIEWSKI, partner for River Bend Partnership . Defendants
: Widewater Beach, Virginia :

|
1
|
g
\




be perférmed by them in the confirmation of this real estate transactlon.

{ ) MOTION FOR JUDGMENT
|
TO THE HONORABLE J.M H. WILLIS JR., JUDGE OF THE CIRCUIT COURT OF STAFFORD
COUNWY

1. 'On the 14th day of September, 1975, River Bend

Partnership, by their sales representative, Cheryl Gearhart, entered into

an agreement of sale wherein River Bend Partnership would sell unto

Thomas W. Johnson and Suzanne T. Johnson Lot 9 of River Bend Subdivision in

i ' ' H
Stafford County, Virginia, with a dwelling completed thereon. Said agreement
of salegis attached hereto and made a part hereof as "Exhibit 1".

i

2. On the 23rd day of July, 1976, the defendant, Harold R.

Gearhart, Trustee for River Bend Partnership did convey, with General
\‘ .

|
Warranty deed, unto the Plaintiffs the following described real estate,
to-wit:

All that certain tract or parcel of real estate together
with all buildings and improvements thereon and rights and
privileges thereto appurtenant, located in George Washington
Magisterial District, Stafford County, Virginia, and more
particularly described as Lot 9, revised, of River Bend
Subdivision as shown on the attached plat of Henry W.

Cropp, Jr., Certified Land Surveyor, dated July, 1976,

being a part of the same property conveyed unto Harold

i R. Gearhart, Trustee, by deed dated September 10, 1973,

; from Michael Wisniewski and Kathleen R. Wisniewski, his

! wife, recorded in the Clerk's Office of the Circuit Court
\
‘

of Stafford County, Virginia, in Deed Book 248, page 129.

That on|the 3rd day of August, 1976, the Plalntlffs paid Seventy-nine

Thousand Three Hundred Three and no/100 Dollars ($79,303.00) to the Defendants
and speéifically Defendant Harold R. Gearhart, Trustee for River Bend
Partnershlp, in consideration for the purchase of the above descrlbed :

property and that the Plaintiffs have duly performed all acts whlch were to

: 3. That the Defendants are all partners in the partnership which
i

trades as River Bend_lelted Partnership, the certificate for which is

| - oeR




record?d among the Land Records of the Circuit Ceurt of Stafford County,
Virginﬁa, and sets forth that the'partnership's principel place of business
ie in the State of Virginia; that the said-certificate for River Bend
Limitea Partnership purports to be a certificate for a limited pertnership
but.isiin fact a certificate for a general partnership in that it does not
complyéwith the requirements of éections 50-45 of the Code of Virginia and
therefpre'establishes no limited partnership but rather a generel

Dartnership.__ .

4._ That at the time of entering into the agreement of sale on
Septeméer 14, 1975, and at the time of conveyance by deed on July 23, 1976,
the Deéendants herein represented unto the Plaintiffs that the residential
dwelli%g which is the subject of this suit would be and was completed in a -
workmanlike manner and that the said house was warranted for a period ot one

(1) yeér from the date of settlement which was held on August 3, 1976.

! 5. That the said dwelling was not constructed in a workmanlike

manner Fut in fact was constructed in an unworkmanlike, unskillful and
negligent manner in particular with‘regard to those items which are attached
hereto and made a part hereof as Plaintiffs' "Exhibit 2". After numerous
timely ﬂemands on the part of the Plaintiffs the Defendants, all and each of
them, - have fa11ed and refused to repair or replace those deficiencies in a
workmanllke manner and have failed and refused to bring said dwelling to
such a state of repeir which can be considered by the‘Plaintiffs and
compete;t builders in thelarea as a dwelling of a workmanlike ana skillful
like quelity. The Defendants failure has constituted a breach of their -
Warrant%.f -

6. That in any event the Defendants, each and all of them,
represented unto the Plaintiffs at the time of the sale of said residence, »

that there was an implied warranty of merchantablllty and fitness for the

use to whlch the property would be placed. 1In fact, the said re51dence is

GC3




considéred a workmanlike quality and in a manner in which it was represented

P. O. Box 66 _ } ﬂ [// 13
- Stafford, Virginia 22554 - ? i CE&a C\ Lol

not fii for use as a residence due to the-unskillful‘énd unworkmanlike
qualit§ of cqnstruction'of the said residence by the Defendants.

| 7. That as a result of the Defendants' failure to construct
said d#elling in a workmanlike'manner, yoﬁr Plaintiffs aver that, in order ;o

| ) -

repair the damage and place said dwelling in the manner which will be

to be at the time of purchasing said dwelling, it will be necessary for your

Plalntlffs to expend the sum of Twenty Thousand Dollars ($20,000. 00). In

addition, as a result of the Defendants’ failure to construct said dwelling

in a workmanlike manner, your Plaintiffs have had expenditures in the amount

of Five}Thousand Dollars ($5,000.00).

Wherefore, your Plaintiffs pray that judgment, against all
Defendabts, joiﬁtly and severally, be granted in the amount of Twénty-five
Thousan%_Dollars ($25,000.00) together with their court costs, attorney';
fees ané other éxpenses of this sgit.

_ TH S W. JOHNSON and SUZANNE
Daniel M. Chichester, p.q. f. JOHNSON

e e e

(PAniel M. Chichester

604




10.

11.

12.

13.

14.

15,

16.

17.

18.

19.

20.

21.

22.

~ EXHIBIT 2

Ceiling leaks in family room (several locations)

Ceiling leaks in kitchen

Ceiling leaks in foyer closet

{
Ceiling leaks in dining room bay window

Iméroper installation of bay window unit

Ceiling leaks in small bedroom bay window

Windows leak in small bedroom bay window

Leik under left window of master bathroom
| .
|

Leaks around all attic vents during rains

Out#ide window frames were not painted in many places

|
Patbhed wallboard in kitchen ceiling, foyer closet, master
bathroom and bay windows needs final repair and painting

Damb and leaking basement walls
\ ‘
Improper installation of weatherstripping on front and side doors
{

Impfoper or no flashing of windows and door openings

Exterior panels on west facing side of house are buckled, chipped,
spiit and otherwise damaged. Rain comes through this damaged
paneling and into attic where it runs down inside the walls and
into the bay window areas on the floors below

Flashing is improperly installed on outside of exterior paneling
under front foyer windows and under master bath windows. Leaks in
the vicinity of both eareas.

° A o

Exte&ior paneling around the front bedroom windows is unevenly cut
lea&ing large gaps between the window frame and the exterior
paneling which lets in cold air and moisture

One écreén is hissing from dining room window

| ,
Plumbing exhaust pipe is located adjacent to master bath windows
and’ allows noxious fumes to enter the house when the window is open

Variéus roof leaks to include total improper flashing of the roofing
system o ‘
|
Improper installation of siding
Damaged siding - . S




z‘.(, ,ﬁ&;&"“@ U (4 /

23. Imp:éroperly installed steps at side doorway
24. Dam%ged drywall due to water leaks
|
25. Impibperly finished drywall
1 . - . .
26. Improperly painted home ranging from parts having no paint, parts

having one coat of paint and parts having several coats of paint

|
{
i

i
i

Torsi Pad $T LD
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RIVER BEND, Ltd.

BUILDERS — DEVELOPERS
(703} 371-2548 or (703} 373-0198

AV«K% e S Y NG e

hereinafter refcrred' to as Purchaser. /

, %i/xtncssab Y
In consi d°rat|on of a_depcsit in the sum of ﬂ Al fK’%W ........... - MK%/"J ............

("'..../ 7T ) Dollars {Cash, Check or Note) paid by Purchaser to Seller, Seller agrees to sel! and Pur-
chaser agrees to buy:

L0t Do, BIOCK oo . Subdivision ... Zos. 6802 B ]

--------------------------------------------------------- »

County . Nl i 2T - S , State Ii’fémﬂff ............................................ ,

Known as é”ff/ﬁ/?’ﬂ?"-rzz ................ , with Sellers ..M L it

Mogls!, Front Style ....... S ./ Lt

V(« ...................... dwelling completed thereon for a price of

. ttonclegs Ll tﬁiwtbw(”ﬂ-‘-r‘-ﬁ‘"%‘—“//fﬁ//w/&& ..... "i .....

(3.79?,.?4’:5?) Dollars, on the following terms and conditions.
1. Purchaser agrees to make payment as follows: '

o .a. A}sh paymentof f@.'% el ’Z/kM*W\-{., :
: 1* ( XX s ¢°~cl (e m = T -

--------------------------------------------------------------------------------------------------- "Wy,

: fpayabfe
, © 7 with interest atﬁz.z.% secured by a f:rst deed of trust on the premises ($// ?5? ........
c. By nme payab!e to SeHer in the amount of AV s

“ payable ( ............ erereaessesaeasas ) monihly with balance due and payable
t" ive (5) years from date of same, with interest at % secured by v :
s a deferred purchase money second deed of trust on the premases ($... ............................ ) .

" Total Purchase Price -~ . 73 (é'? ........

Purchaser agrees to use due diligence to obtam or accept a firm commitment from an establlshed :
lending institution to place the first deed of trust loan and shali, upon obtaining or'accepting such

-~ commitment furnish Seller with satisfactory evidence thereof; if within thirty (30) days from the

. date hereof, Seller has not received satisfactory evidence of such commitment, Seller may, at its op-
-ticn at any time thereafter, return the deposit to Purchaser, whereupon this agreement shall be null
-and void. Trustees in all deeds of trust shall be named by the parties secured thereby.

- 2. Seller agrees to execute and deliver at settlement a general warranty deed conveying marketable title
good of record and to pay for revenue stamps required on the deed. The property shall be conveyed
subject to any covenants, conditions and restrictions of record, but free and clear of all liens and en-
cumberances except as otherwise provided herein. If ther: \l's7a title defect which cannot be read:ly

(G
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cured by legal zction, the Seller shall return the deposit to Purchaser and this agreement shall become
null and void. If legal action is necessary to perfect title such action shall be taken promptly by and
at the Seller’s expense, whereupon the time specified herein for full settlement shall thereby be ex:
tended for the period necessary for such action. The Sel!er shall not be fiable for any clarm or dam-
ages by reason of any defect in title.

Setilement shall be made at the office of the Tnle Company searching the title. Deposit with the
Title Company of the deed of conveyance and such other papers as are required by the terms of this

_contract shall be deemed and construed as a good and sufficient tender of performance of the terms

hereof. .
Seller assumes th° risk of Ioss or damage to said property by fire or other casualty until the executed
deed of conveyance is delivered at settlement.

. Seller shall deliver possession of the premises to Purchaser at settlement. Taxes, water, reat, insur-

ance, interest on existing encumbrances, if any, annual benefit charges and other assessments, if any,
against the property shall be adjusted to the date of settlement and assumed thereafter by the Pur-
chaser.

. Examination of title, tax rcrufncate conveyancing, notary fees, state revenue stamps survey if re-

quired, and ail recording charges, mcludmg those for purchase money trust, if any, zre to be at the

.................
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fective and is not remed ed as aforesaid, the Seller hereby agrees to pay the cost of exammatoon of
the title

Within \Z/««L—/"’*h‘-z")klédu"-"*“‘—/ ..................... days’?rom the date hereof,
or as soon thereafter as a report on the title can be secured if promptly ordered and subject to Sel-
ler’s standzrd check-out of premises, the Seller and Purchaser agree to make full settlement in ac-
cordance with the terms hereof. If the Purchaser shall fail so to do, the deposit herein shall be for-
feited to Seller, or at its option Seller may without forfeiting the deposit, avail itself of any legal or
equitable rights which it may have under this agreement. The entire deposit shall be held by River
Bend Limited Partners.

At the time of settlement the Seller shall have completed the dwelling except for any items shown
on Seller's Standard Check-out Form and Guarantee Letter, in accordance with its Standards of Con-

struction for this community, a copy of which has been furnished Purchaser. The Purchaser hereby .
" represents that he has fully inspected the premises.

The Purchaser may, by selections from the Seller’s Standard Construction Optnons add to the basic
plan for the mode! selected, provided however: . :

1. That such selections must be made at one time only and must be agreed upon in wrltmg, and

2. That if the Seller’s standard price for selections agreed upon increases the purchase price stated a-
bove, the deposit shall be increated by the amount required for such selection; and

3. That it is understood that this provision does not permit the Purchaser to select any standard con-
struction option if construction has proceeded beyond the stage where the option is available in
the normal course of Seller’s standard construction practices.

. Purchaset may make such interior decorating and color selections from Seller’s standard selections

as have not already been made, provided that such selections are completed and delivered to Seller

- in writing in time to be incorporated in Seller’s production schedule and that any overages are paid

in cash at the time the selections are made. ‘Seller shall exercise reasonable care to see that all extra

‘items are performed, however, Seller’s responsibility for omission of any extra item shall be limited
~ to theagreed price thereof, and any such omission shall not invalidate this agreement. Seller reserves
- theright to make such changes as become necessary in Seller’s opinion by site or job conditions. Ali

grading and landscaping including the dlsposmon of trees and control of waterflow shall be at the

- discretion of the Seller.

Seller assumes no responsibility for. trees left on the premoses if any. Seller reserves the rlght 10

“substitute materials or equipment of comparable quality, and to make necessary structural changes
" which are in accordance with the applicable building codes. _
it is further understood that the time of settlement set forth above may be extended upon a show-
~ing by the Seller that there has been a delay in construction caused by any one or more of the fol-
lowing: An Act of God, a national emergency, a strike, imposition of restrictions upon materials, -

(iC8




failure of municipality or public utility company to provide necessary utilities, unusual soil condi-

. tions, or other valid cause which Seller could not foresee or anticipate, provided the same is beyond

the control of the Seller to correct or remedy in the exercise of care and diligence. In the event

there is a delay in the period of construction covered by the foregoing provision, the settlement

~ dateshall be extended for a period equal to the allowable period of delay. Purchaser agrees to coop-

. erate with Seller in inspecting the premises prior to settlemerit, for the purpose of preparing a check
list of any work remaining to be performed to meet Seller’s Standards of Construction.

e Qo (5 g o Bz Bt L TR T
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10." ?’5?5%‘ § E}T Weg—nﬁmﬁha' bm%;ggthé?}ff?iesz;eto, th?i{r%%i/rs, executors, adminis-
- trators, successors and assigns. The provisions hereof shall survive execution and delivery of the deed.
" aforesaidiand shall not be merged therein. This is the entire and final agreement between the parties

hereto 2nd thay shall pot be bound by any terms, conditions, statements, warranties, or representa-

tions, oral or written, not herein contained. 74 ) / o
Y453 néjf)étwfﬁ . ..
| A Sajus Ruepresentative) ]

........ 7/’7(/75—' LA, "(%w s
"""""" (Date) :
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JUDGMENT -ORDER

On the 1lst day of February, 1979, came the parties to this
action, in person and by counsel, the pleadings having been filed
ana the issues having been joined, and upon the stipulation of
counsel and the case having been docketed and set for trial.

Thereupoh all parties having waived trial by jury, all

issues of fact and law were submitted to the Court for deﬁermina~
tion without the intervention of a jury.

i WHEREUPON, the opening statements were waived by the
\ - .
| .
atgorneys for both sides and Plaintiffs introduced their evidence

in (chief and rested.

| All the Defendants, by counsel, then moved the Court to
enéer summary judgment on behalf of all Defendants on the grounds
stqted at the bar of the Court, which motion thé Court overruled,
to[which acﬁipn of the Court all Defendants duly excepted.

i WHEREUPON, Defendants then advised the Court that they
wo%ld introduce ﬁo evidence as to liability and rested the case
ané renewed their motions to the Court to enter a summary judg-
meﬁt.on behalf of the Defendants on the grounds previously
st%ted at the bar of the Court, which motion the Court overruled;g

j _
tofwhich action of the Court the Defendants duly excepted.
WHEREUPON, Defendants then offered evidence in mitigation of

damages only and rested.
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The Court then heard argument of counsel and rendered its
decision. | |

It is, therefore, ADJUDGED and ORDERED in accordance with
the decision rendered by the Court, that Plaintiffs have and
recover $20,000 from Harold R. Gearhart, Cheryl Gearhart, Walter

M. Luchaka, Olga G. Luchaka and Michael Wisniewski, Partners,

t:ading as River Bend Partnership, in this action at law, to all-
of whichlthe Defendants, by counsel, objected and excepted.
WHEREUPON, the Defendants, by counsel, indicated to the
Court théir intention to applj to the Supreme Court of Virginia
for a Writ of Error from the judgment of the Court on the Z é
day of Fébruary, 1979. And thereupon, it is ADJUDGED and ORDERED
that execution on said judgment is hereby suspended fér a period
of 30 days, or until the Supreme Court of Virginia has aéted on
and réndered an opinion on said aépeal, conditioned on said
- || pefendants entering into a good and sufficient bond before the
| . w 't~ papproved secarTy
Clerk of this Court in the penalty of $20,000,Aconditioned accorc-
ing to law within 21 days of the date of entry of this Order. .
‘The Court doth ORDER that the court reporter's transcript ¢f
the proceedings in this casé is hereby made a part of the record
when fiied by the reporter within the time required by law.
Nothing further remaining to be.done in this actipn, the
‘same is hereby stricken from the docket. | |

ENTER:

SRR TR I e A Ry P A o N e L S ]
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|
|

WE ASK FOR THIS ORDER:

ﬂ.\/—\ (/QJ

Daniel M. Chichester, p.
P. o Box 66, Stafford, Va. 2255

es W. Haley, Jr '
19 Jefferson Davis ng
redericksburg, Va. |22 l

Counsel for Plaintiff

WE ogJECT TO THIS ORDER:

Smelﬁzer & Hart
P. 0. Box 12545
Roanoke, Virginia 24026

'R. Stevens:
. Box 38
Stafford, Virginia 22554
Counsél for_Defendants
\

|
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WRITTEN STATEMENT OF FACTS TO MOTION
FOR SUMMARY. JUDGMENT

Come now the defendants Michal Wisniewski, Walter
Luchaka and Olga Luchaka, by counsel, to propound a Written

Statement of Facts to be éntered as part of the record for

purposes of appeal to the Supreme Court of Virginia in reference
‘to a Motion for Summary Judgment in the above styled case; said

~Motion was heard and argued before the trial court on September

5, 1978, and an Order denying said Motion was éntered over de-
fendantsf objections on November 15, 1978.

The following is tendered as a true and accurate
statement of facts in the Motion for Summary Judgment in the
above styled cause argued before the trial court on September
5, 1978. |

1. That the defendants alleged that the limited

partners of River Bend Limited Partnership were immune from

personal liability by virtue of their status as limited partners.

2. Plaintiffs alleged and argued that none of the de-

fendants were limited partners, but were, in fact, general

partners since the certificate of formation of the limited

partnership was fatally defective and did not conform to

::'550 45 of the Code of Vlrglnla, as amended because the regquire-

cal defect on the grounds that:

and sworn to"; and

ments of swearing to the certlfzcate was not met and that this
requirement is an integral part of the Uniform Limited Partner-
ship Act. |

" 3. Defendants objected to this allegation of a techni-

l
'
1
i

a. The acknowledgment of itself was sufficient com-‘

plianpe with the requirement that the certificate be "subscribed?

(14
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! and

of 1

b. The acknowledgment constituted "substantial com-

pliance in good faith" of the terms set forth in Section 50-45

of the Code of Virginia, 1950, as aménded.

4. The trial court took the motion under advisement

by its brder of November 15, 1978, denied said motion to

. which defendants duly objected and noted their exceptions.

5. The Defendants Motion for Summary Judgment was

! renewed at trial oh February 1, 1979, and again denied based
on the eQidence presented and diting the defendants' failure
to adhere to the requirements of Section 55-45 of the Code of

Virginia, as amended.

‘The Court being of opinion that the above is an-

! accurate statement of facts to the Motion for Summary Judgment

the record in the above styled cause.

Enter this ! day of April, 1979.

[
i éounsel for Defendants:
Michal Wisniewski
Walter Luchaka
Olga Luchaka

heard on September 5, 1978, does hereby Order it entered as part :




11

ASSIGNMENTS OF ERROR

The Court erred by ruling that the limited
partnership, "Riverbend Limited Partnership"

was not properly formed and that the limited
partners were liable as general partners.

The Court erred by ruling that Michal Wisniewski

was liable as a general partner of River Bend
Limited Partnership because of his alleged
participation in the business of the partnership.
The Court erred in refusing to grant defendants'
Motion for Summary Judgment pursuant to its Order
dated November 15, 1978.

The Court erred in refusing to grant defendants'
Motion for Summary Judgment made at the conclusion
of plaintiffs' evidence.

The Court erred in refusing to grant defendants'
renewed Motion for Summary Judgment after defendants
rested.

The evidence presented by the plaintiffs was
insufficient as a matter of law and fact and the
Court erred in ruling the limited partners as general
partners.

The Court's finding of judgment in favor of the
plaintiffs was contrary to the weight of the evidence.
The Court's finding of ' judgment in favor of the

plaintiffs was contrary to the law and the evidence.

16




FRANCES K. HALEY & ASSOCIATES
Court Reporters
Courthouse Building
Frederickshurg, Virginia 2240CI]
Office: 371-5258 Home: 786-4780

18

19

20 |

b

d$roct - Johnson

Q Tell thé Court when you first became
interested in that and what occurred.
| A In June 61 1975 ny wife.and I first
visited River Bend Subdivisidn in Stafford County,
Virginia. We visited the‘then4model'home which is now
100 01d Landing Court, aprd were (reeted by two sales.
persons, one of whom was Mrs. Cheryl Gearhart. Mrs,

Gearhart showed us the neighborhooﬂ,iwalked us through the

model home, walked us through other homes in the neighborhood

in the subdivision that vere,iﬁ various stuges of

conpletidn, and in every sense of the word, absolutely

soid us the neighborhbood. »I think 1'can safely say that

we were not prepared to loriously §onsider moving, but
~after we saw River Bend Subdivisioﬁ, as what Mrs. Genfhn:t
showed us, we absolntelyvfell in love with the.plade.

| N Walking through the

model home, we noticed on the wall in a room that is

adjacent to the dining yoom in the model, a document thit_;“%
described a procedure whereby defects or pfobloms or B

whatever in homes that were purchaééd in River Bend

Subdivision would be corrected.

(317




f FRANCES K. HALEY & ASSOCIATES
o Court Reporters
Courthouse Building
Fredericksburg, Virginia 2241 .
71-5238 Home: 786-4780

(W]

direct - Johnson

¥R. HART: I am going to object to
this testimony, 1f you please. I believe that the
parol evidence rule excludes any evidence of this
nature. They signéd a contract dated September
the 14th, 1975, and I believe the parol evidence
rule is to the effect that all negotiations that
led up to the execution of the contract are not
admissible in evidence to alter the terms of the
contract.

THE COURT: Mr. Hart, that is, of
course, the rule. At this point there is no
contract in evidence. I am going to hear this
testimony as a description of the events that led
up to the making of a contract and I will Just
have to sort it out when the time comes.

MR. HART: I appreciate that, but just

18

19

(V]

e

let the record show that I do have an objection
and a continuing objection to any negotiationms
that led up to 1it.

THE COURT: The record will so show.

18




FRANCES K. HALEY & ASSOCIATES
Court Reporters
o Courtrouse Building

Frederic kshurg, Virginia 22401
Office: 371-3238 Home: 786-4780

HDR““AQ.\

€
S
! — \\;

direct - Johnson
BY MR. CHICHESTER: (continuing)

Q Go ahead.

A This document indicated, as I said,
a procedure whereby problems would be corrected, and said
/’\, 5 2 that a 1list should be prepared by the purchaser no sooner
than thirty deys after the closing, and that problems
would be fixed by the builder within ninety days of receipt
3@ of the 1list under a standard builder's warranty.

We indicated to Mrs. Gearhart

at that time that even though we were absolutely in love

%;7 n ;3 with tbe development, that we really wanted to think about
it more seriously, and'we really 4Aid not want to move until

! tﬁé‘tollowing June, the next summer of 1276, and that we

1 . . really had our hearts set:on building our own home rather

16 ¢ ' then an existing model home.

MR. HART: Excuse me, did you say Mr.

or Mrs.?

THE WITNESS: Mrs.

(8%
poet

A (continuing) Mrs. Gearhart called us

in Fairfax and made us a good offer on the model home at

i .
| | 19
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. told him that, which I had been te111ng his wife for n\

" s home at River Bend, but that I really wanted to build ‘7

direct ~ Johnson | : ‘ |

100 Old Landing Court. We seriously considered it and then
reminded ourselves and then told her that our interest wes
simply to move the following summer,vand to "build our N |
dream house in a gence that Qe couldfcﬁoose our own carpef,
and our own tile rather than buy an éxisting home."

In theiperiod June through
August of 1975, my family took sever;1 trips to River Bend
Subdivision simply because we were absolutely in love with
the place. }In one of these visite_lrfirst met Nr. Gearhart,1
this was in latter July or early August of 1875, ‘in front ;'J

of a house, whose address currently is 104 Old Landing

N
Court. . '
qQ What Mr. Gearqﬁrt is that?
A Nr. garold Ge;rhart.
Q All right. :
A At that time.I introduced mycelt nnd-': 

couple of months, that I was very, very interested in buyingr

own home, and that the timeframe I had in nind was the

following summer. I indicated to him at that time one of
' Ciao
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—direct - Johnson

the major reasons that I wanted to move,‘other'than liking
the house, was the opportunity to buy a well-built, warm
home, because one of the problems I had in Fairfax was

that the Fairfax house that we owned was extremely cold and

drafty. At the time when I expressed to Mr. Gearhart for

:oa well-built, draft-free, warm home, he told me that he would

build me an excellently built home and I would be extremely

’ﬂ Pleased with the quality of workmanship and the quality of

- materials that went into ny home. I then discussed with

G ﬂ him this document on the wall of the model, because this

i4

17

18

15

20

sfwas very similar to the arrangement that I had when I
' bought my house in Fairfax, and he assured me at that time

;Ithat my problems, while I would be pleased with the workman-

ship, that any problems that would occur would be corrected

,funder & standard builder's éuarantee under a procedure as
described in that document on the wall of the model home.

‘In September --

TEE COURT: (interjecting) When was
that, Mr. Johnson?
THE WITNESS: Let me scratch thqse two

words, please. During June through September of
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16

17

19

20 |

15 afnove oarlier. I would have. During these conversattonlﬁ

'7i-he indicated that it was her undorstunding that tho prico

direct - Johnson

THE COURT: Let me interrupt you a
minute. This last meeting that‘you'Just described

that you had with Mr. Gearhart, when was that?

THE WITNESS: In the lntter part of '
July or the first part of August of 1978.

: TﬁE COURT: All right, go ahead.

A ' ' (continuing) Dhring June thrOugh
September or '75 my wife and I had been 4in contact vith |
”lrs. Gearhart for other reason, one very important reason,
85 a matter of fact. Living 1n Fairtax, it was nothing‘to h;
us to see a model development sellvout complétely in a o
matter of days, 1t'-eemed like. Bo I stayed in constant
"touch with Mrs. Gearhnrt throughout thia June through |
September poriqd to understand the procesa or how_thqthrgéi

were going or how the dééelbpmént>vt§.graw1ng. Bo that 4@?'

while I wanted to move the tollowing summer, if I had to

-he 1nd1cated ‘to us that, vell during these converastionl

. R / .
of the home which was then levonty-threo thousand nino fT:
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B ATHO A

direct -~ Johmson

. hundred and fifty dollars, would remain as such until
January of 197G, However, on September 13th, 1975, Mrs.
Gearhart called my wife and I at our Fairfax home and told
us that, for whatever reason,'the price of my home was
going to go up ten thousand dollars the following Monday,
{5 § » © and that if I wanted to complete or get a contract on my

| house at the going rate, I had to do it that very weekend.

My wife and I traveled to River RBend Subdivision on Sunday, i
September 14th. We met with Mrs. Gearhart. She presented
gfv o i me a contract that was, I believe, printed by River Bend é
’ . ;1 Limited and was filled out in writing by Mrs. Gearhart.

/ o My wife and I read the contract, noted paragraph seéen of
fi the contract with reference the existernce of the guarantee,
? presented River Bend Limited with a one thousand dollar

. deposit, and signed the contract.

p3s) i \

won MR. HALEY: Mr. Johnson, during this

18 period of time that you were talking with Cﬁeryl

19 Gearhart, was she the active sales representa%ive

20 with whom you were dealing throughout a11 of Lhis?

- ' THE WITNESS: Yes.

<3
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9

18
19

20

AT

- direct - Johnson

reference to a guarantee with reference to a

guarantee letter. Ask him about'what‘s in the

contract.

Q All right, witk respect to the
guarantee letter set forth in paragraph seven of the

contract, did Mr. Gearhart explain to you what that meant?

A Yes, he did.
Q Tell the Court what he told you.
A , He told me that my house would be

built -- he would guarantee that my hcuse would be built
in a good and workmanlike manner; that my house would be

 built free of defects, and that he would put the house
under a one year warranty.

g Q And when 3did he tell this to you?

A He told me this in this July through

August, 1975, experience, aﬁd more specifically he told me

- on January 22, 197%,

Q And did he say that the warranty would

go from what period of time to what period of time?

: A

It would be for one year foilowing

-date of closing.
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22, 1976, when we met, my wife and I met with Mr. Gearhart

* deposit, so that my Lome could get started, and we began to

" discuss the options that would go into my new home. Dﬁring -

direct - Johnson

[}

’

which he has alreﬁdy féétifiéd that Mr. Gearhart
told him about the guafﬁntee, Wﬁich he has
stated to the Court, and I am asking him with
respect to that statement of what the guarantee
wﬁs,~the length of time and what it consisted of.

I am asking him when that was told to him and on

what different occasions.b

A During the September, '7S5, to actﬁal
closing of the house, which took place in August of '7G6, I
mnet with Mr., either XMr. or Mrs. Gearhart on severzl
occasions. There are two instances in particular that I

would 1like to relate to the Court. One occurred on January

for the specific purpose of getting my new home under
construction. I presented Mr. Gearhart with a two thousand

dollar chéck, which was the final payment of the contractural

this conversation, I repeated to lr. Gearhart my concern for

a well-built, warm house, because at this stage I was willing

. 0Ra_
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| direet - Johnson

to pay for whatever he would at least serioualy consider
any options that I could put into my house that would
guarantee that. In the strongest manner possible Mr.
Gearhart assured me that I would get an extremely well-
built, well-constructed, top quality material home. Ee
again repeated that there are problems with any home and
that these problems would be satisfied through a.one year's
builder's warranty and that the procedure would be such
thaf I_would provide him a list of theso defects at least

10 4

thirty days after settlement and that these items would be
11

completed within ninety days.
qu ,

Now, I believe you made reference to

13

T ED

16
17 =
e
19

20"

01 Essentieslly the same conve

described to you that I,menfionod for the firs
| IR &
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16

17

18

19

20

21

direct - Johneon

d time. A discussion was held 4in Mr, Chic.

office and Mr.

rt agreed to com the house within

& two week's period and c he problems or deficiencies

that the ho that time had and that ould go to

lement and we arranged for settiement on August 3

‘ 1976. On August 3, 1976, Mr. Grannum; Mr. Gearhart; my wife;

myself; and Mr. Chichester, who was my lawyer, met in Mr.

Chichester's office for the purpose of gettling on my new

_bhome. At that time Mr. Grannum indicated that it was his

o ion again that the house .3 still not completed, but

that bedguse he knew Mr. Gearhart and knew him to be

THE COURT: This was A

THE WITNESS: Yes, sir.

Of what year?
(§ A4
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16

17
18
19

20

21

direct - Johnson

- BY MR. CHICHESTER:

Q' Who did you say prepared the contract
which you signed, which 1s Exhibit Two?
A The contract was provided by River

Bend Limited and was completed in writing by Mrs. Cheryl

- Gearhart.

Q A1l right, now, you settled on August\

78. wa; after you moved in, did there come a ti

that yol\noticed anything wrong with the house?

A Yes, sir.

A

Q
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' ‘direct - Johnson
N ¥
; Q The items that you have that you
%] ally talked sbout and that you have spoken about
6
.
i
L What's that?
12 0
% A No.
13l
i Did he ever deny that he h given you
14|
- a warrgfity which is set forth iu the letters and thh¢ you
15 ﬂ 1
- havé originally told us about?
16 .
A No.
17 : _ -
; Q , Now, let me &sk you whether or not
18 PR ’ ' ) . > :
.'Ayou ever saw lr. Wisnlewski &t your place?
19 . : ' T
A I saw Mr. Wisniewski in June of 19 ==
20 | 4 _ |
' June or July of 1976, yes, at the, on the grounds of my
21
||+ future home. -
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" direct - Johnson

i; Q And what was the state of construction?:

i ¥hat progress had been made in the constructionfof your

home at that point?

A It was near completion. We were hoping:

to get to gettlement in June, which we later delayed until

July and then in August.

i Q What occurred when you saw Mr. Wisniewski?

Eé; A We introduced ourselves. He informed i

: ﬁ me, not informed me, he told me that he was an investor in

ic¢
; the area and that he was very interested in my satisfaction.

Q What, if anything, did you see him do

i or say?

A There was some grading going on at

14 .
- the time and he was giving instructions to the person who

= !
12

. Was driving the vehicle.

Q And what period of time was that?

A It was in June or July of '76. I was
18 o

, Eliv;ng in a motel at the time. It was local to Frederickgbufg
1?; J Q And in this grading that was beiﬁgvdone
% ?fh;t Mr. Wisniewski you say was directing, grading of what
. 'particular lot or area?

e
v ()O
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18
19

- 20

21

direct ~ Johnson

;i A , He wgs_grading my lot, my area,vand |
i; Just smoothing the Qirtiﬁut iﬁ front of ny house. é
é% Q Is';his the same house‘that is the |
%i subject of the contracf which is Exhibit Two?

;j A ' .Yesf

g% Q What county is that in?

%i A Stafford County.

;g G ¥hat, if anything else, did Nr.

E; Wisniewski do other thar direct the grading operation? i
§H A I dqn't know of anything 1n particular. i
;j He looked like he was interested in what was going on &and é
5? giving assistance. %

MR. CHICHESTER:

If I might have a

ment, Your Bonor.

!

2R you tell the rt approximately

Gearkart to fix the

about.‘either”orally

‘Thevntmber of times?

Yes.

621
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14
12

16

18

19

20

MR. STEVENS: I bave some questions .
as far as Mr. Wisniewski, Your Honor.

THT COURT: All right.

CROSS EXAMINATION

BY MR. STEVENS:

Q You said you first met ¥r. Wisniewski
in June or‘July of 12737

A That is correet.

Q All1 right, and at that time what stage
of development was your house in at that point?

A It was a frame, some siding had been
placed on the house, the’roof had hot been compléted, and
they wefe grading the area in the immediate area around the
house.

Q And when you got there, was he therg
;lready or did he come after you arrived? -

A ' He was there already.

Q He was already there and he came up and

introduced himself to you? ,
022
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l cross - Johnson

A I was putting a mailbox up in the
front yard and I think we both jointly saw each other and
ﬁ we sort of walked to one another and introduced ourselves.

Q And you say he was giving instructions
to th2 man on the grader, is that correct?

A That is correct.

Q Were you with him at the time that
this was going on? Were you able to hear what he was saying
or what?

A He and I talked abouf how I wanted my
driveway and the kinds of dirt we wanted shoved around and
we talked about it and then I saw him going over and
motioning with his finger to the driver of the bulldozer.

Q You don't know what he said?

!

A No, sir.

When you entered into the contrac

which is Ex t Two, for the sale of this h

you were
aware this purported zation was the River

Bend Limited, is that co

MR. CHICHESTER: Now, I w

(3

object to.
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- eross - Johnson |

o |

|

3 that, Your Hopor. That would call for this E

oo : ' '
b witness to make a legal conclusion thet this

fes]

[l

17

19 .

20

18

Court has a;ready e

1 TEF COUST: (interjecting) The contract
i
L speaks for it=zélt, . | N
|

i% Q "id vou examine the certaificete of

1limited partnership at the Cdurthouse prior to settlement

i on this, your Exhibit One, 1 believe?

A (no"réply from the witness)
; Q I show you_Plaintiffs' Exhibit One . y
i i
yi and ask you if you had occasion to examine that certificate
| of limited partnership.' B
A ‘ Lo, 3 did not. S ‘ ';'é
Q ﬁave?yéu ever examingd 1t? ﬁ
A No, sir..
Q Are ycu aware of'any.falée.qutemantsv};
' -1n the certificate of limited partnership?" E\
: A T don't believe I énderétand w£§f §_'"'
am being asked. -
_i ;”' f-Y - Q .. Are you.gware of any statements in
n#ﬁ;;?ﬁificate wh;ch are false that I Jﬂst showed_;ou? ,
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17

18 -

19

20

21

eross - Johnson

A No.

Q You said you talked to Mr. Wisniewski,
and you both.apparently introduced yourselves, and you
said he told you he was an investor,

A That is correct.

5] NDid he tell you he was also a limited

partner in River Bend?

A No, sir.

. ¥R. STEVENS:

I have.

YR, CHICHESTER: Now, if I might ask

one question on redirect,

REDIRECT ENXAMINATION

BY MR. CHICHESTER:

Q . As a result of Mr. Wisniewski's
pointing his finpger when you saw him go over to the bulldozer

driver, how did the bulldozer driver react to this?

£,

el

is that correct?

That's all the questions,

Just one, Your Honor.
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19. ]

20

21

’ direct - Gearhart

" these properties, wasn't she?

Q Now, Cheryl Gearhart, that lady is your%

wife, is she not?
A
And she's very active in the/sales of

these properbies, wasn't she?

yes.

A

Q prexented this contract, drew
it up?

A

Q 8he filled in the blaxks; she signed
1t?

She signed if a8 sales repreégentative,

yes.

80 she was helping with the sales t'?ki

A Yes.

Q And this{wgo efty at the time you
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‘direct - Gearhart

closed and the time you contracted, was subject to a deed

of trust aacufing Mr, Wisniewski, wasn't it?

A Yes.

Q And'overy time.a lot was sold, Mr.
fi Wisniewski would get paid some money? |
| A Mr. Wisniewski would get paid, yes. %

Q And the amount he got paid, I presume, |
was when the I;t was sold and how much interest it run, 1is

that correct?

A Yes. It's called a release clause.

Q Did you ever tell Mr. and Mrs. Johnson

. and Mrs. Johnson

Q
haven't you?

A

Q
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18 I i

THE COURT: Plaintiffs rest. Do you
811 have that new case?

¥R. HALEY: I dé.

ER. HART: Yes, sir.

MR. CHICHESTER:} I have it right here.

THE COURT: Let me have it and let's

take a ten minute recess.

NOTE: 4 brief recess
i8 now taken. After which, all parties present

as before, the matter continues as follows:

MR. BSTEVENS: _Iipave a motion, if you
are ready, Your Honor. .

THE COURT: 1 am ready.

MB. STEVENS: Your Honor, on behalf

of Mr. Wisniewski as an iiaividuul in this auif
on his personal liability, I wish to move the .
Court to strike the ovidence against him perlonully
in this und limit any liability he may havo to
the issues of his 1nvolvement as & limited ptrtner

in River Bend Limited. ' The reason I say that is

(4]
\)c!
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13

14

15

16

18

19 °

20

21

that the evidence before the Court today is that
the contract was signed aé River Bend Limited
in big bold lettora.bn'thg contract. Mr. Iisqiews!
there is no evidence that he took any part, and-
of course, his lignature 13 not on the contract.
There is no evidence he took any part in making
the Johnsons believe that he WAS Any more thap a
limited partner in this'organizatiqn to the |
effect that there is no evidence that the
Johnsons gave that they relied on him as being
anybody, except that Mr. Johnson met him oncé,“

and in his very statement he remembers Mr.

Visniewski saying that ho vts 1nvestor in this i

organization or in this areu where they 'ere.
THE COURT: Are you saying that for
& partner to be held ltiblé'tor a partnership‘

debt that the person relying on the receipt |

against the partnership or dealing with thof_””‘”'

partnership must rely on that part?

MR. BTEVENS. In reference to limited

partnerships, Your Hoﬁor? ’
{9

Yy

i,
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THE COURT: No, I am talking about
. pértner. Isn't the question whether or nof
this certificate 18 sufficient to establish a
limited partner? _ | 3

MR. STEVENS: VWell, that's been raised

once before and I am going to address that part,

yes, and I think that that is the issue. I am

not arguing if he is declared by the Court as a

general partner, and I think that the issue.is

0 .
' in the evidence that I think the cases are mixed

on this as far as limited partnership cases. Some

12

say there should be reliance to declare a

e RIUSICD

limited partner as a general partner. Some say

14 . ’
‘ they shouldn't. The prodblem is it hasn't come

15 ' .
up that often. The whole idea, in speaking to

. the certificate, which is in evidence, and list

17 '
Mr, Iisniewski as a limitod partner. the whole A

18 4
A idea in being here 18 that 1n this limited

4 partamership, uniform 11m1tod partnership uct vas ?'
2 |

adopted by the states, it was to prevent the very
21 ' : .
same thing that is huppen;ng here today. In other

FEQ
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10

-1l

12

i8

19

20

21

words, a man puts in money and property to'his
business, ,and attacking a small corporation, not
incorporsted, so to speak.: It's something less
than a corporation. It gives people a chance to
invest their money and that's it, you know, their
money and their property. This act was adopted
some time in Virginid around 1918, according to
the statute, and there are very few cases on this
type of thing from the Virginia Supreme Court.
There are more cdming up in the Courts across the
ecountry to ditfe;ont issues 1nvblved in the
limited partnership act, yut as I bave argued
before on this issue as to the certificate that
is filed there, I believe that substantial

compliance has been made to make him a limited

‘partner and that it was made in good taifh. 1

think:tho section having been, that loction;bi*gg n
§0-45 of the Code of Virginia in referring {;ﬁ;ij‘
substantial reliance. Now; before, the_sta€§£;§lfy
before did not have that part of substantial

compliance with the above described things in it,
(F7=% S
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21

17

18,.. S

20 ||

in good faith. This waS & pnrt of the uniform
limited pnrtnership act to incorpornte that type
of lnngunge. which tc me ie 2 little nmbiguous, |
but the whole ides, the whole purpose end epirit f;
of the nct was to allow peopIe to take a chance
in investing in this without it bcing 80 uuch of
a gamble, end the evidence is that that certificate
was filed in the Circuit Court of Stafford, nnd
that there is no evidence here that Mr. lieniewaki
- d4id nnything in reference to this pcrticulnr
issue of the home, the buying and eelling of_it;‘“‘
. .except that he met Ir.iJonnpon on or near the_:’
'homecite and that he deccrined'himself as an
inventor, vhich is exactly whet he was purported:}?
“to be, nnd if you get to relinnce, there 1is no
reliance here. There is no iesue of relinnce na  %
_fer as thcm relying on him nnd I think it . |
violates the intent of the stntute. and I renlly;ff
believe the vhoie iden 'nn to prevent this sort fﬁ{
of thing from occurring, nnd that's ny pocition..7i

'MR. HART: On behalf of Mr. Lnehaks~
{ 4‘._1
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21

and the other limited partners who are in this,
on their theory that the pirtnership was not
properly formed, I make the same motion on behalf
of all of them for the reasons atated by Mr.
Stevens.

EB. CHICHESTER: If Your Honor please,
some months ago we argued this very point to the
Court and the Court took the point under advisement
and ruled that that which purported to be a
limited partnership certificate having been filed
in the Clerk's Office was not, in fact, a limitod.
partnership, becauéé it did not comply with the
ltatnte{ Now; in addition to that, we have 1é'
evidence today, in the first place, that MNr.
'1sniowski at one point ﬁef Mr. or 1t was a
chance meeting, the evidence was, but neverthplosﬁ,
met him at the site, and in Mr. Johnson's vords,_,:
was diroction the operation of the bulldozor. ‘m“ }
In addition to that, there is in evidence thgt.f ;ﬁ.
he was taking money zrbh thé sales of these of

these in order to roloaso'ihe property. But in

43
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addition to that, Your Honor has before you
evidence that Cheryl Goarhﬁrt, whom, under the
same partnership agreement that Your Honor has
said 18 not a limited partnership agreement,
she was actively involvedlih the selling of thé
bhouses, signing contracts,}bhowing people the
housing site, raising pgiges, conferring with |
the Johnsons. All of thuffia before the Court.
But, frankly, I thought,Your Honor had ruled on
this. .But, and I think Yoﬁ? Honor was right 4in
.ruling on it, based on the Solimite case that
I presented to the Court when we argued this
before. But in addition{tb that, we have all pr:f?
this otﬁer evidence of theég other two so-called
" 1imited partners actually iﬁvolved in the ‘
operatioh of River Bend Limited. BSo I ask that o
that motion be denied. |

MR. STEVENS: Your Honor, it's true,

in fact, that Mr. Wisniewski may bave held a |
first deed of trust on th§ﬁ§roperty. The idea of

limited partnerahip; I tﬁlhk. it's a totally
' G4.4
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' relied on, the Bolimito case. from Californi’

%g@ggqndent issue, myself, as far as what
property he held, but the idea is that a limited
partaer can'ﬁroiide money and property to the-
limited partnérship, and he is supposed to get
something.back in return tqf it. That's the
whole idea in engaging in QQ economic situation
for the purpose.of profit. I see nothing there
to show that that would declare him as being &
general partner in these things. As to the casé'v
that the Virginia cas; came up on and which is
cited in Am Jur sometimes, that's a 1911 case
which predates the adoption’of the uniform

limited partnership act as stated in the date of _f

the act of sections that I have cited, which 13

Section 50-45 of the Code in 1918, and the

Overton was a 1011 dpcision of the Virginia
Bupfome Court. It was a pre-uniform limited

partnership act case. The case that MNr. Chichel‘or

rorerrod to one, in the tirst place, X think 1t

referred to only one, it nade only one small '

(fé;)
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o was going on. And the case I find to substantiate
18 4= oo ' o S P SO
R ‘what I am sayingz is a case in Georgia vhlchﬁyt-

statement about it. That case was not turning

.~ on that issue, but it made one statement about

it that the admission of the acknowledge was a
teohnieality,‘und, therezorg. it was invalid.
California law, 1i¢ Ydur Honor would accept this
argument, doesn't require a swearing to or a
certificate to begin with at this stage. Now;
they cited one more case which was to — in order
to cite that.technicality as being valid, the&

cited the Russell v. Warner case, which is another

California case, which I read, and in that case'
it didn't apply factually to this, and it's almost

indicative the way they ﬁqid it, Secause it, too,

didn't ﬁave thet much to do with the facts of the

case. Most of these cases;in California involved :

fraud and the limited Plrfpgrd d1d mot know what =

decided in 1977, which wisté-.
MR. CHICHESTER: He's going into mew

matters now., I would liké;a chance to rebut fhé"fj

new matters. 46
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THE COURT: He'svarguing the law. I
will let him argue the motion.

MR, STEVENB: fhank you. The case I
find, Your Honor, as far as a more recent case
than the California cases, which was a Georgia
case in 1977. .The California cases are, of
course,vCalifornia law sometimes is different
from everybody élse anyway, but the Georgia case

was D. M. Franklin v. Griggs, and:in that case

the certificate for the limited partnership wasn'f
filed in the case until some months after the
limited partnership came into being, but it was
filed later 6n, the cert;f;cﬂte was, and.in that
case th; Georgia Supreme Court in an action
against the limited partners trying to‘declare
them as general partners, they overturned the
lower Court's decicion and yould not find agg;gth 
them, although the facts were a little bit Ve
different as far as what ins going on, and §§é4§ ? 
language was, in the absence of such language,

when you are supposed to file these things, tho]

g
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Court must qohltrue each case according to ifé

own circumstance. The uniform_limited partnership
act as adorted in Georgia is obviously intended

as ameliorate legislation, One of its main
purposes being to insure that where there:-has been
substantial coﬁpliance with the law, limited part-

ners do not find themselves exposed to the

_ liability of the general partnership because of

& mere technical, and th‘ey'ci_te Lewis and limited
partnerships and University of Pénnsylvaniz law
Review,and they went on to say it is obvious in
the present case tﬁe plaintiff was in no way
barmed by the late filing of the certificate.

He dealt initially with the corporation which he

. became a general partner and a purchaser and with

its president, who was the other general partner,

und.that'ﬁ where it comes in to some Courts will

take evidence as to any reliance taken by thé”ﬁ"

parties dealing with the‘limited partnerchip;- ::fI

whether they dealt with the limited p;rtner or |

who is beiﬁﬁ declared a general partner, and that
L8
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please, I would like to make 2 motion on behalf -

of 2ll the people that I represent in this. I

‘would like to make & motion}to strike the

is the reason I mentioned that is that that is
the case, and I don't thihk there is enough evidehce
here to show that, and I ;ak the Court to atrike.
the evidence againat Mr., Wisniewski |

THE COUBT: Tho hot1on is denied.

MR, STEVENS: ﬂbte my exception.

THE COURT: Your exception is noted.
Are there any other motions, gentlemen, before
we proceed?

MR. HART: Yes, sir. If Your Honor

filed an answer with Mr. lianiewski 80 I presume‘;

toa certuin extent I reprosent him too, but 1

evidence or Judgﬁent or whatever you do when fﬁe:of

i8 not a jury. I undefatnnd it's for summary ‘f’"‘

Judgment, but please underetand 1t'a also to;b. ‘f
& motion to strike, 1! that is appropriute.i_,,f
Nov. the plaintiff has

susd in this case under tvo theories. Vell, f

49
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*:?§§=EUURT?==§3§g-axcen1;gg is noted.

MR, BART:_ If Your Honor please, 1

believe we objected and excepted to the ruling
of‘the Court on the motion'to strike. The
defendants. declined to present any evidence -
except &5 to mitigation of damage. We are going
to rest, renew our mofion to strike, and reserve
the right to put on evidence in mitigation of
damage, only we intend to rely on our motion to
strike in this case.

THE COURT: All right.

MR. BART: So, at this point, we
rest.

THE COURT;} You are relying on your
motion to strike so far as liability is concorned? 
| " MR. HART: 8o far as liability is |
concerned and now at the conclusion of all the
evidence we renew our motion to strike. SR

THE COURT: That renewed motion 1;{ff£f;

denied and your exception is noted.

HART: All xow, Call Mr.
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room may at this noint apprecicste what a

but the wwyers have
appreciated'it i " e begirning. These are very

ecel point of

B ’ The evidence shows that

B |

Mr. Gearhart and the other deferndesnts asszociated
themselves in a profit-raling enterprise in

developing thic subdivigicn and building and

10
Belling these honsecs. YMr., Cecrhart and his wife

S 11
i have heen shown by the evidence to have
i2
participater particulerly actively in the

=holcle

enterprise as a business, and the evidence is

. that ¥r. Wisniewskl was 2 participating, at

least to some extent or at least one occasion.

e On one has ﬁamed the other deferdants in tﬁe
Y evidence today, bhut they filed 2 certificate
f which they acbnowleuvn fhpir invclvement in. tho i}ﬁ
m* enterpriss. Yor me to hold that that certificatei
= is sufficient to provide them the 1nsu1at1qn .
“ that goes along with e limited partnership:ﬁould

(“‘)1
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require me to hold that the oath requirement is
of no consequence, and Y ruled before that I am
unwilling to 3o that, &nd I have held that these

peorle are all general partners.

hY

e i

The partmership prepared

a written contfact'fofm ard as a part of paragfaph
seven it coriracted to fura1=b 8 guarantee/letter
gnd it made tbutvunderﬁah itg despite tp€ Johnsons'
.spedific irnguiry zo to what it would be. The
GearharXs rade representations g8 to What it

would be am all that despijf the fact that there
was no letter existen e, ©o letter contemplated,
and they nevervha ap idea of giving that letter.
Gantlemen that tgXes Buls case out of the ambit

of the parol fridence rulw,

| Furdermore, when asked

speciffcally by tﬁo Johnsoas as %Q what the
unggertaking ol providing of this house would bo ;fi
constructed aﬂcording to standards of c-~structio§;
Mr, Gea*nart made renreQEntations as to wha: those

’ atandurds werp and he: taid 1n ettect that there :
Y-
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the

meking a guarantee, and

ut of the parol evidence

Then thev came along on

j1e72, fcr clo

they were trustworthy and on the asstwyrance that

this warrarty was being provided and tha in my

opinion, pleinly supports the plaintiff's right

to recover agazinst the defendants. A

As counsel said, it's

Just a question of which witnesses I find>m6f§if;"

reliable, _fufind kir. Chaves completely feliiﬁf?.

e's au architect of g39e1-’*feputation and experience

3
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in this community and I sn sccepting his
testimony and judgment is renlcred'!or the
plaintiffs agauinst 211 the defencdants for twenty

thousand dolliars.

.4
ik

)

. FALEY: Thank you, sir.

MK, HART: Judge, 1if Your Honor pl

could I prepere the ordar in the casc?
THI COURT: If that is 2

Jilchester.

transcript a par+ the cease, in

the order, and I so provide for &

t, gentlemen, I

ask you to prepare ad order, because .

Clerk is siek.
Mrs. Haley, will\you --
You want the tramscript wsritten up?

ME. HART: 1 am sure we'do,“yés,jsif-

'

{
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e

¥
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c.. PIFICATE OF FORMATION CF / '
RI\_’ERBEND LIMITED PARTHERSUIP ' @
Pursuant to the provisionsvof Section 50-45, et seq. of

the Code of Vifgiﬁia,>the undersigned do hereby certify as follows:

| 1. That they have formed a limitédipartnership, the name'
of which is Riverbend Limited Partnership.

_j 2. The character of the business to be conducted is the

purchase and éevelcpment of real estate in Stafford county, Virginia.
; 3. The locétion of the principa; place of busineés.of the
partnership i? the business office of Geﬁera; Paffner Hérold R; Gearhart
at 1106 Prince Edward Street, Fredericksburg, Virginia. | |

4. The name and place of residence of each‘member of the

partnership fs as follows:

[

’

General Partner - Harold R. Gearhart
1106 Prince Edward Sircet
Fredericksburg, Virginia 22401

Widewater, Virginia

wWalter M., Luchaka and olga G. Luchaka as
tenants by entirety with the right of
entirety with survivorship
1809 Drury Lane

' Alexandria, Virginia

Harold R. Gearhart and Cheryl Gearhart,
as tenants by the entirety with right
f ‘ : of survivorship 1106 Prince Edward

' Street, Fredericksburg, Virginia

5. The term for which the partnership is to exist is fifteen

(15) years ffom August 26, 1973.

59

]

Linmnited Partners - Michal Wisniewski and Fathlecn R. Wisniewski
as tenants by the entirety with survivorship



!
i
|

G.

The amount of cash or other property to be contributed

by each limJted partner iavas follows:

note for ¢3’SOO 00

for $3,500. g

wmn

|

J
oo.#o

| 7.

|

.ited partner.

8.
returned ugon sale
nership. f

9.

~ 'Michael and Kathleen R.
w1ater‘M.

Harold R.

Wisniewski $28,000.00 cash and a
and Olga G. Luchaka $14,000.00 cash and a note
and Cheryl Gearhart_SlO,SO0.00 cash and a note

No additional contributions are required of any lim-

The contribution of each limited partner is to be

of all or substantially all of the assets of the part-

The limited partners shall divide ninety (90%) per .

cent of the profits of the partnership~in accordance with their respective

1

pOrportionate interests in the partnership.

! 10.
contr1butor in his
f |
N
l*mlted parrtners.

{ .12,

1l1.

. of contribution or
N 13.

_ terminatigh of the

fuptcy or*lﬂconpe“cncw of the Ceneral Partnor

A Limited partner may substitute an assignee as a
place only with weitten consent of the General Partner.

No right is given to the partners to admit additional

Novpriority is given to any limited partner to refund
conpensation or other income.

Provisioh is made in the Partnership Agreement for
partnership upon tho resignatipn, Qithdrawal, bank-

Provision is made in the

<Partnersh1p Agreement for contlnuatlon of the Partnershlp up01 the death ,

'of the Gneéral Partner prov;ded that a majority 1n 1nterest of the L1m1ted

partners elect a new General Partner.

]
I
|




. 14, lio right is given toxany limited partner to demand

'
I

- or receivé property other than cash for his contribution.

ty/

'STATE OF VIRGINIA

STATE OF VIRGINIA . - : _ o :

Given under our hands this 26th day of August, 1973.

P ' _ Harold R. Gearhart
‘ Gencral Partner
Hichael Wisniewski and

Kathlcen R. Wisrn=wski
Limited Partner

Walter M. Luchaka and

; Olga G Luchaka
; Limited Partner

Harold R. Gearhart and.
f Cheryl Gearhart
: Limited Partner
COUNTY OF, Fredericksburg, to-wit:
3' The foreg01ng instrument was acknowledged before me this

26 day of March 1974, by Harold R. Gearhart and Cheryl Gearhart.

3 : ' , Dorothy M. Hendley
; . Notary Public

e vt et e w s e ¢ s

: Notary Seal
My commission expires: July 31, 1977.

CITY/COUNTY CT FREDERICKSBURG to-wit:

' The foreg01ng 1nstruncnt was acknovledged before me this

26 day of'harch 1974, by Walter M. Luchaka and Olga G. Luchaka.
P . ' ' Dorothy M. Hendley
i ' - Notary Fublic

dy Conm1g51on “xplres.' Juiy 31, 1977 o Notary Seal
| .The foregoing instrument was acknowledged before me thls
26 day of narch 1974,,by Mlchapl Wisniewski and hathleen R. W1sn1ews&1.
| : A ) Dorot‘y M. Hendley o
- : Notary Public

P ' Notary Seal

(,.—p?
¥ Ladty




My Commiséion exxpires: July‘3l, 1977.
< STATE OF VIRGINIA'
COUNTY OF :S'I‘AFFORD, .to-wit: o
f In the Clerk's Office of thé Circuit Court fof the said
County of!Stafford the 5th day of April 1974, this certificate was

prnsented and with ;be certif rcafe annex»d duly recorded at 10: 00 A M,

W rlh\\ \ ('l

' ' . te: g L : 3
CO®Y, TESTE: | | i C><¢44M . \%Mw//z
. J : f: ZK BRI H»\‘ . Jepyry Clerk
, | ;’é;/z , Clex o N
. ; : X '4’ “l._-'.-‘:,!,"
T
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c ﬁ/ﬁﬁfﬁ
RIVER BEND, Ltd. j
BUILDERS — DEVELOPERS /7W
(703) 371-2548 or (703) 373-0198

This ggreement OF SALE entered into this /’/ ............... day of )j'/% 19 75,

Bitnesseth '

In consideration of a deposit in the sum of ﬁMt/ M)o‘-/ﬁ ............
(8..43..£77:..7Z......) Dollars (Cash, Check or Note) paid by Purchaser to Seller, Seller agrees to sell and Pur- _
chaser agrees to buy: ‘o
Lot wecerernen A 117 .77/ S , SUBIVISION ...t . £E 7 BEH Dot ,
o s . 202 S YR /-2 A7 - .
Known as . %/’a/T/z‘Tﬂ ............................... - , with Sellers M,
Model, Front Style .....> dwelling completed thereon, for a price of

s 2l Ass, ﬂwef—%m ...................... /57’?»4\4’“*’? ..... |
(S. mﬂ,f"ﬁ'z’.) Dollars, on the following terms and conditions. .
1. Purchaser agrees to make payment as follows:

of which the above deposit shall be a part R R — (s,éﬁ/m’l)
b. By proceeds of note in the amount of W%m p |

........................................................ WL

pa‘yable ............................................................................................. e

with interest afﬁé .7 % secured by a first deed of trust on the premlses ($é/ ?52 ........
c. By note payable to Selier in the amount of .. 2N /& ... vvececrinen.

payable (.....ccoveveerrrenrennevenns } monthly with balance due and payable

five (5) years from date of same, with interest at .......... % secured by

a deferred purchase money second deed of trust on the premises. = ($................. SOOI |

Total Purchase P.rice ($7«€,¢~5-'-5-

Purchaser agrees to use due diligence to obtain or accept a firm commitment from an established
lending institution to place the first deed of trust loan and shall, upon obtaining or accepting such-
commitment furnish Seller with satisfactory evidence thereof; if within thirty (30) days from the

. date hereof, Seller has not received satisfactory evidence of such commitment, Seller may, at its op-
tion at any time thereafter, return the deposit to Purchaser, whereupon this agreement shall be nuli
and void. Trustees in all deeds of trust shall be named by the parties secured thereby.

2. Seller agrees to execute and deliver at settlement a general warranty deed conveying marketable title
good of record and to pay for revenue stamps required on the deed. The property shall be conveyed
subject to any covenants, conditions and restrictions of record, but free and clear of all liens and en- .

" cumberances except as otherwise provided herein.- {f there is a title defect which cannot be readily -
¢ TQ
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cured by legal action, the Seller shall return the deposit to Purchaser and this agreement shall become
null and void. If legal action is necessary to perfect title such action shall be taken promptly by and
at the Seller’s expense, whereupon the time specified herein for full settlement shall thereby be ex-
tended for the period necessary for such action. The Seller shall not be liable for any claim or dam-
ages by reason of any defect in title.
Settlement shall be made at the office of the Title Company searching the title. Deposit with the
Title Company of the deed of conveyance and such other papers as are required by the terms of this
ﬁontrict shall be deemed and construed as a good and sufficient tender of performance of the terms
ereof.
:\: 3. Seller assunes the risk of loss or damage to said property by fire or other casualty until the executed
" deed of conveyance is delivered at settlement. :
&\ 4. Seller.shatl deliver possession of the premises to Purchaser at settlement. Taxes, water, rent, insur-
ance, interest on existing encumbrances, if any, annual benefit charges and other assessments, if any,
N aﬁamst the property shall be adjusted to the date of settlement and assumed thereafter by the Pur-
chaser, ,
S 5. Examination of title, tax certificate, conveyancing, notary fees, state revenue stamps, survey if re-
quired, and all recording charges, including those for purchase money trust, if any, are to be at the
E
|

Lata NP sk dRsand /(// 7~

cost of the Purchaser, who hereby authorizes the Seller to order the examination of title from .........
. Il N
&A- Af‘-‘/ﬁ/ ............................................................... '

N S - provided however, that if upon examination, the title should be found de-_
fective and is not remedied as aforesaid, the Seller hereby agrees to pay the cost of examination of ’
the title., . - :
Within At 2t Tt 0L L2l il days’from the date hereof,
or as soon thereafter as a report on the title can be secured if promptly ordered and subject to Sel-
ler’s standard check-out of premises, the Seller and Purchaser agree to make full settlement in ac-
cordance with the terms hereof. If the Purchaser shall faif so to do, the deposit herein shall be for-
feited to Seller, or at its option Seller may without forfeiting the deposit, avail itself of any legal or
equitable rights which it may have under this agreement. The entire deposit shall be held by River
Bend Limited Partners.

At the time of settlement the Seller shall have completed the dwelling except for any items shown
on Seller’s Standard Check-out Form and Guarantee l.etter, in accordance with its Standards of Con-
struction for this community, a copy of which has been furnished Purchaser. The Purchaser hereby -
represents that he has fully inspected the premises. .
. ‘The Purchaser may, by selections from the Seller’s Standard Construction Options, add to the basic
plan for the model selected, provided however: :

B4

%

1. That such selections must be made at one time only and must be agreed upon in writing; and

2. That if the Seller’s standard price for selections agreed upon increases the purchase price stated a-
bove, the deposit shall be increased by the amount required for such selection; and

3. Thatitis understood that this provision does not permit the Purchaser to select any standard con-
struction option if construction has proceeded beyond the stage where the option is available in

the normal course of Seller’s standard construction practices. .

Purchaser may make such interior decorating and color selections from Seller’s standard selections
as have not already been made, provided that such selections are completed and delivered to Seller
in writing in time to be incorporated in Seller’s production schedule and that any overages are paid
in cash at the time the selections are made. Seller shall exercise reasonable care to see that all extra
items are performed, however, Seller’s responsibility for omission of any extra item shall be limited
to the agreed price thereof, and any such omission shall not invalidate this agreement. Seller reserves
theright to make such changes as become necessary in Seller’s opinion by site or job conditions. All
grading and landscaping including the disposition of trees and control of waterflow shall be at the
discretion of the Seller. _ ' ' _ _

Seller assumes no responsibility for trees left on the premises, if any. Seller reserves the right to
substitute materials or equipment of comparable quality, and to make necessary structural changes
which are in accordance with the applicable building codes. S _
It is further understood that the time of settlement set forth above may be extended upon a show-
ing by the Seller that there has been a delay in construction caused by any one or more of the fol-
lowing: An Act of God, a national emergency, a strike, imposition of restrictions upon materials,

¢ 60




failure of municipality or public-utility company to provide necessary utilities, unusual soil condi-
tions, or other valid cause which Seller could not foresee or anticipate, provided the same is beyond
the control of the Seller to correct or remedy in the exercise of care and diligence. In the event
there is a delay in the period of construction covered by the foregoing provision, the settiesment
date shall be extended for a period equal to the allowable period of delay. Purchaser agrees to coop-
erate with Seller in inspecting the premises prior to settlement, for the purpose of preparing a check
list of any work remaining to be performed to meet Seller’s Standards of Construction. B
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. thisagreemen
trators, successors and assigns. The provisions hereof shall survive execution and delivery of the deed
aforesaid and shall not be merged therein. This is the entire and final agreement between the parties

hereto and they shall not be bound by any terms, conditions, statements, warranties, or representa-
tions, oral or written, not herein contained.

(Selter) . B htee PTO.
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