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78-295 1m (WITNESS: Mr. Proct~n)

* * *
1 Does counsel wish to make an opening stateme~t

2 for the rec0rd?

3 r-".R. LAy'lREN C:S : Yes, Your Honor.

4 There are several exhibi ts which Ive could, if

5 the Court desired to, have them marked at this ti~e. T~at

6 might expedite the process later on as they're introduced

7 into evidence.

8 THE COURT: All right. These are ones counsel

9 have agreed on?

10

11 just then

~.R. FINNEc".,AN: For the most part, why don't we

12 MR. LN1RENCE: We'll use this one exhibit,

13 Your Honor. Ex~ibi t reflects the notes of an employee

14 of ~iller and Smith c0ncerning verification of no buildings

15 were put on t."lelots that are at issue here today, and

16 Mr. Finnegan has a copy of that. !f we could have that

17 marked.

18

19

THE COURT:

then.

This will be Complainant's No.1,

20

21

22

(The docQ~ent heretofore referred to

was ~arked Co~plainant's Exhibit NO.1

for identificatio~.)

23 Jl..ll right, Your Honor.
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3-295 1m

1

2

(WITNESS: Mr. Proctor)

THE COURT: lind this is w~at -- a list of --

MR. LAWRENCE: Your Honor, t~at contains a list

3 of building permits that are at issue, but it contains

4 notations from an employee of ~iller and Smith that went

5 out in the field and inspected and verifiec t~at the

6 building permits that were origin.ally issued were not

7 built in accordance ~.,itht.'1ose permits.

8 THE COURT: Do I understand you agree? In other

9 words, you have no objection?

10 }~~. FINNEGA~: I agree that it is a list and if

11 that's what it purports to be, that~s what it purports to

12 be. Hy only co~ent to that is this is going to involve

13 us going i~ to verif~ that, which we have not had the

14 opportunity to do.

15

16

17

18

19

20

21

22

23

J'~R.LAT'rRnN~E: Your Honor, I think we can agree

to stipulate on the basis of our discussion. in c:1ambers,

that these nurrtbersand the lots and everyt~ing •.muld be

subject to later verification in t~e event there are any

discrepancies.

THE COURT: All right, fine.

(The document heretofore marked for

icp.ntification as Complainant's Exhibit

No. I was received in evicence.)
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;-295 1m [8]
(WITNESS: Mr. Proctor)

THE COURT: All right, do you have any other

exhibits then?

MR. FI~lEGAN: Yes, Your Honor.

M.R. LN'IRENCE: Your Honor, this is the. sarne

list as the list previously sQ~mitted, only this one has

the COUllty I S notations as to the dates of issuC'.:1ceof the

permits and the alT'ountsof tl1e permits.

In other words, t~e County, in response to our

Request for Ac.rnissions,went through the list in their

records and ac~itted t~at this is what their records

reflect with regard to t~e amounts of the fees paid for

the permits and the dates of issuance.

THE COURT: I assume there's no objection to ~,e

admission of that one?

YR. FIN~mGA:.\j: No, Your Honor.

coming myself.

I have a list

THE COUR~: All right, let that list be marxed

as Complainant's E~hibit No. /., and this will be oesignated

~ith County notations on it;

identified.

in other words, just

(The document ~eretofore referred to

was marked Complainant's E~,ibit No.2

for identification and r8ceived in
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78-295 1m (WITNESS: Mr. Proctor)

* * *
I

2 THE COURT:

AFTER~OON SESSIO~

Call your next witness, ~r.

3 Finnegan, please.

4 ~R. FINNEGk~: Yes, rey next witness will'be

5 ~...r. Proctor.

6 There upon,

7 JACK ALLE~ PROCTOR,

8 a witness, was c311ed for examination by counsel for

9 the defendants, an~, having been duly sworn, was examined

wand testified as follows:

II DIRECT EXA~INATION

12 BY MR. FINNEGAN:

13

14

IS

16

Q

A

Q

A

State your: name please.

Jack Allen Proctor.

Whom are you employed by?

The Virginia Office of Eousing of the State of

17 Virginia.

18

19

20

21

Q

A

Q

A

,How long have you been employed by them?,

Three years.

What was your em910yment prior to that?

I was a building official for Shenandoah County,

22 Virginia.

23 Q What ,is your -- do you have a title with t~at
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2-295 lIt'. (WITNESS: Mr. Proctor)

1 Office of Housing?

[37]

2

3

A Title is State Builcing Code Director.

THE COURT: Is what-- Director of t~e State

4 Building Co~e?

5

6

7 Q

THE WITNESS: Yes, sir.

BY MP.. FI"JN~GA:l:

And w~at are your cuti8S, sir?

8 My c.uties I'm t!1e Director of t!le nivision

9 of Bui In.in9'Co~es. ~.Te staff t!1eOffi ce of Hous ing. vle

10 also staff t..~eTec!mical Review Boa.rd and our duties

11 inclu~2 promulgation of the Building Code, doing research

12 and 'leg work on the bills as they I re processed through

13 the Technical Revie~.••BOC'.rd,advising locali ties as to their

14 .duties under the StatewideBui lc.ing Code and assisting

15 lacalities w!1en we I re requested to do so, and enforcement

16 of the Coc.e.

17

18

Q,

A

What is the Uniform Statewide Building Code?

The Uniform Statewide Building Code is a

19 cocUInent t!1at sets forththe standarc.s for the constructi_on

20 of building wit~i~ the State of Virginia..

21 Q Who adopted the Uniform Statewide Building

22 Code?

23 A T!1e Virginia State Board of Housing.
*.* *
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-295 1m (WITNESS: Mr. Proctor)

* * *
[ 41]

(
'.

1 The issue here is did the State Boare of Housing have the

2 authority to'adopt Article One of the 1970 BOCA Basic

3 Building Code.

4 THE COURT: .In other words, you're going to ask

5 him in his opinion -- in other words. Is that w~at you're

6 going to ask him, in his opinion?

7

8

9 Cle'arly

MR. FINNEGA~: Yes.

MR. LAWFENCE: Your Honor, I'd object to that.

10 THE COURT: I thi~k t~at's soreething I'm going

11

12

13

to have to ultimately decide and not Lhe witness on the

witness stand.

MR. FINNEGAN: But what is probative to that

14 effect is how the administrative agency handles it. I'm

15 going to ask him whether or not --

16 THE COURT: I ',11 let him testify as to how they

17 handle it, but I mean as to whether or not it would be
.'

18 applica'r:>le,I mean, in other words -- I 'll let him testify

19 as to ~ow they handle it, but as to whet!1er or not it

W would be applicable, I'm not 90in9 to --certainly not

21 be bound by what ~e says as a witness here" on the witness

22 stand.

23 MR. FINNEGAN: No, Your Honor, it was just a
* * *
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8-295 1m (WITNESS: Mr. Proctor)

* * *
[4'1]

1 THE C.OURT: I'll sustain that objection.

2 ~-1R. FINNFG~.-N: It may Your Honorl I would

3 suggest L~at he had alre~cy not quite was not responsive

4 to tl:e qU'2S tion.

5 THE conRT: No, but he was testifying as to ',olhat

6 the Attorney General's office had advised him of. I would

7 sus~ain him as to that.

8 MR. FINNEG~~:' AS to that alone?

9

10

11 Q

THE COURT: - That's right.

BY MR. FINNEGll..]~:

W~y was Article One of the '70 BOCA Basic

12 Building Coce adopted?

13 A Well, the main reason why Article One was

14 included in the suppleMent was to give guidelines to

15 all those jurisdictions that never had a huileing code

16 in Virginia. There was -- right now we have 147

17 jurisdictions and I think in tl:1ebeginning:1e only had
:"....

18 19. A lot of jurisdictions just didn't know how to even

19 ad~inister a Code.

20 Q Has the State Board of Housing ever required

21 a local governing body to follow the procedures in

22 Section l18?

23 A No, sir; no, sir.
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78-295 1m (WITNESS: Mr. Proctor) [45]

It's a situation "There the exhibi t which I am

MR. LAWRE~CE: Your Honor, I'~ like to add a

went through w~en we talked aryout the administrative

identify this document?

We are without ~uthority

objection to this and that

Anc that interpretation is not

Your.Honor has already considered

It's a letter that I sent to Mr.

We've been requested.

Yes, sir.

A

A

to require it.

second aspect to my motion

tions of the Building Reviev.TBoard --the Statewide

were :before Your Honor sometiMe ago about the interpreta-

is that we've already been G~rough this argument. We

Q Why haven't t~ey? Have they ever been requested?

Q Okay. What is t~e subject of the interpretation?

Cooper, at their req~est; it's an official interpretation.

~ I s~ow you refe.ndant's E~~ibit No. 2i can you

this sarne issue.

Building Review Board.

any right interpreting.

objecting to relates what the Review Board fOQ~d in a matter

in which uncer the State law the Review Board doesn't have

process act and when we hac to go t~rcugh the administra-

binding. And it's the same question essentially that we

tive procedures.

1

2

3

~. 4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

* * *
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78-295 1m (WITNESS: Mr. Proctor) [5 <1]

* * *

Excuse me.

not this one individual.

BY MR. FINNEC',ll-N:

A Section 124.

Thank you, Your Honor.

1111 overrule your objection.'l'EE COUR':':

1-1R. I.AT'1RENCE:

A Concemnations of buildings.

Q Why ~oesnlt -- is that in the -- strike 'that

QWould you name one?

A Yes f sir.

Q T'7hatc.oes that deal \vith?

Q Are there other sections of Article One which

A No, sir.

~~atls clearly hearsay.

MR. T~WRENCE: And to the extent he relates what

Q. Does the Office of Housing, or has the Office

THE COURT: All right, sir i I III ()Verrule your

the Review Board has cecided in the past an~ made decisions,

follow t~e procedures in 118?

the State Board does not require local governing bodies

objection, Mr. La\vrence,ane.note your exception.

to follow ?

of Housing eve.r required the. local governing body -to

question.

1

2

3

4
"

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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>295 1m

1

2

3

4

5

6

7

8

9

10

11
(
'. 12

13

14

15

16

17

18

19

20

21

22

23

[ 55]
(WITNESS: Mr. Proctor)

Why doesn't ~he Stat~ B02rd of Housing require

people to follow that?

A The State Peard of Housing is without authority

to require that.

Q Are there any other provisions?

A Provisions on maintenance in Article One on

buildings; we're without authority to promulgate that.

Q What about Section

A ~ection 107.

Q What is Section 109?

A Volume computations -- speaking cifSection 119?

Q T;,.at',s correct.

Does t~e State Board of Housina --,.-

THE COURT: You said 109 ~- which is tt, 109 or

119?

MR. FINNr.G~N: ~e11, we've moved -- we went from --

THE COURT: ~e werit from 107.

BY MR. FINNEGk~:

Q Would you just briefly go through Article One

a~c 90int out the sections t~e St~te Board of Rousing does

not re~uire local governing bodies --

A Okay.

Starting at the beginning of the boox, Section 10i,

31 WfNCHESTER ...STREET
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(WITNESS: Mr~ Proctor)

maintenance -- we havp. no authority.

Section 107, ~~ich speaks to t~e builo.ing

official c.ppointments -- '-le !lave no authority in the

organization of the local huilrling departments.

[ 56]

Section 107.7 which is restriction of employees.

THE COURT: Whic~ section was that?

THE WIT~ESS: Section 107.7.

Section 107.8, relief from personal responsibility

Section 118, fees.

Section 119, computatlons of volumes of buildings,

how to arrive at ~ fee, as to thearnount of fee.

BY MR. FINNEGl> ..N:

Q Why aren't you required?

A Wellj ~irst of all, we're withou~ authority

to promulgate such regulations and Virginia heing as it

is, it ,,,,oulebe impossible to im90se t!1at tYge of regula-

tion throughout Virginia.

various "-lays.

Various cotinties do things

cetera.

Section 124, unsafe buildings, con0emnations, et

We have no authority under that section, or

Section 125.

In 1973 we did not have thp. authority to

promulgate Section 127, tl1e local Board of AI/peals

31 WINCHESTER STREET
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295 1m
[57]

(WITNESS .. Mr P. roctor)

1 hOvlever, the 8tate statute was C'.mendec,I believe, in

2
'70 -- 1976 to require a local Board 6f Appeals. Uo

3 until that point it ~Nas not a requirement.

4
Section 128. We ~o not have the authority to

5 mandate that. This was an area that local building

6 officials could use",~Nhen t..l-}eycame up wit.'1-- ',"lhenthey

7 agreed with the builder or the architect inc!:"1arge.

8 Now t!:"1ereare various other por~ions in t!:"1is

9 document that we do not have the authority to promulgate.

10
As an example, air pollution control methocs. bad< in

11 Article Eleven. We dicn't have the aut!1ority he cause

12 ~'1ey have an Air Pollution Control Board. And several

13 ot!1er articles, such as the boiler, maintenance of.

14 boilers and construction of boilers come under the boiler

15 law and OSHA superseded on several safety items, and

16 construction workers and things like that.

17 Q If you had no authori ty in these various areas,

18 in your opinion how did they get into the Uniform Statewide

19 Building Coc.e?

20 !"I.R.LAWRENCE: I have a continuing objection,

21 Your Honor.

22

23

THE COURT: Yes, sir; sure.

!"1.R.LMvRENCE: Your Honor, I t.."I1inkt!1is might be

31 WINCHESTER STREET
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-295 1m (WITNESS: Mr. Proctor)

1 proper in the form of a proffer, but I don't lJelieve

[58]

2 it's evi~ence that should even be co~inq in even if it

3 I don't think it goes to the weight, I think it goes to

4 the admissibility anc all of t~is should really be in

5 the form of a proffer rather L~an in terms of actually

6 going into evidence.

7

8 evidence.

MR. FINNEGN~: No corrment, Your Honor, t~is is

This is evidence as to how the administrative

9 agency operates, and how it runs its own reguJations.

10 THE COURT: Overrule your objection. 1111 note

11 an exception, Mr ..'Lawrence.

12

13

14

THE WITNESS: Would you restate the question,

please?

BY HR. FINNEGF-_~:

15 Q If the State Board of Housing had no authority

16

17

in these areas, how did these areas get into the Uniform

Statewi~e Building Code?

18 A The State Board of Housing erred when it adopted

19 the BOCA Code. They just didn't go through and purge the

20 sections they didn I t have the authority to proITlulgRte.

21 You kr.ow they promulgated portions of Article One as

22

23

advisory in nature for t,ese areas that never had a building

C0ce hefore.
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-295 1m
[ 59]

(WITNESS: Mr. Proctor)

1 Q Is that the reason why you have a 118.3, 118.4,

2 118.5 in the '75 supplement?

3 A It's my ~~08rstanding, and this is based on

4

5

6

7

8

9

10

previous -- been based on t1:1efact that I called the

Board of Housing when I was a huilding offical and asked

it how to handle it.
MR. LAWRE~CE: Objection, Your Hbnor, this' is

clearly hearsay.

THE COURT: Objection sustained.

BY _MR. 'FINNEGAN: .

11

12

Q

A

Just answer yes or no.

Okay, yes.

13 MR. FINNE Gl'N : I have no further questions,

14 Your Honor.

15

16

17

18 Q

THE COURT: All rig~t, cross examine.

CROSS EXAMINATION

BY MR. LAI'VRENCE:

Mr. Proctor, this is t~e cumulative supplement

19 for 1973; is it not?

20

21

A Yes, sir.

THE COURT: Let's mark. this. Hhat exhibit,'

22 Mr. Lawrence?

23 MR. !..•AI.JRENCE: Ex'"libitNo. 13.

* * *
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r-r--'---' -- ...- ..-----.---- ~---------------------------,

(WITNESS: Mr. Cooper)

* * *
You've got a copy t~~re.

[ 8]

this page marked 3-G.

Your Honor, we're referring to

THE COPP.T: All right, good.

BY ?~R. LAWRENCE:

Q All right, ,,,hatdoes line -17 ,'-for example, tell

ahout t:,.isparticular a.ccounting sheet?

A Okay, line 17 says t~at on permit numbers

103 'f-~- looks like 408, through 103999, Miller and smith

was the person that tooK out the permit -- the party that

took out the permit. It was in the ~unter's Creek

Subdivision; involves 82 permits. For those 82 permits

there was an aggregate total fee paid of Sl,558.00; that

've -- for t'1e administration cmo processi'ng of those

per-Inits, y.lehe 1d back -- "\\7e,"'dhen I sa~r "we;" Fairfax

C'ountv held back $R?O. ()() and S73R.00 was sent to the

To,.m of Herndon.

Q That's the item in C01UTlLl1 ten? '1'hat's the

difference' 'after taking out the administrative fee ---
f

the di fference trans ferred to the To~'m of Herndon?

A That was the difference in the fee, that was

what money we sent to the Tm.,rnof Herndon; this was ttle

difference in thA fee an~ the proc~ssing costs.

31 WINCl-olE STER S":"REET

WARRE""iTON. VIPGIS!A 22186

347-1199

La: L REPORTING SERVICE
CERTIFIEO VERBATIM REPORTERS

A-140

. _.'--- :----

10560 ~AIN STReET. SUITE 31g

FAIRFAX. VIRGINIA 22030

:591 ~141 •



8-295 1m [9 ]
(WITNESS: Mr. Cooper)

there'?'

A To Herndon.

A $1,195.00.

A $1,05f1.00.

* * *

It was based on a rate of $10.00 perOkay.A

Q ~ro"" is this t'1eprocedure you followed wi th

Q A~Q then the difference again, column ten,

A. This is based on the rate of $10.00 per permit.

Q This 'vas aqain 0ased on 105 permi ts?

Q Unr'l.ercolumn th'O, A~.rr.inistra.tionExoenses;

Q An~ the total fees pai~ into the County was?

A "hIler ano.Smith again was the owner.

Q This again was Miller and Sroith?

A On line 18, Hunter's Creek, 105 permits.

Q All rig~t, now, the fee of $820.00 was based

Q Okay, now, line 18, you see a total of 105

regard to each of t~e ~il1er end smith permits set forth

on w~at -- you said that was for ad~inistrative expenses

on each permit. is t~.at based on $10.00 per permit? It

permi t..

permits; is that correct?

shows 82 permits t~ere.

was transferred to Herndon?

1

2

3

4

5

6

7

8

9

10

II

('
12

13

14

15

16

17

18

19

20

21

22

23
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78-295 lITl (WITNESS: Mr. Cooper)

THE HITNFSS:

[ 11]

* * *
The perMits were issued by F~irfax

2 County. Those ~:,rerevalid permi ts. TVe had gone. through

3 and done ~~e work of issuing the permits.

5 Q So in other '.-lords,t'l1eac'Lllinistrati ve expenses

6 were the expenses incurred by the County necessitated by

7 the applicatioI).and the work t11at was necessary before

8 you could issue t~e perITlit?

9

10

11

A

Q

I don't

Let me break it down.

The a0ministrative exnenses that you're

12 referring to are t,e expenses for the processing of

13 the application for t~~ pe~it up to the point of

14 issuing t~e permit? In ot~er words, the clerical work

15 that's involved, or wh~tever work is involved in checking

16 out the application before issuing the p8rmit?

17 A We deci~ed that we would hold back SID.DO for

18 the a~roinistrative work in processing the permit before

19 the fie ld work started.

20 -Q All right, so then that is the office "lork prior

21 to the actual field inspection work; that's the administra-

22 tive expense?
,-'. -.

23 A ~']efelt as though this ~vas a reasonable and

3' WINCI-4ESTER STREET
\"•.AQRENTON. VIRGINIA 221815

.347-1199

L Br L REPORTING SERVICE
CERTlFIEO VERBATIM REPORTERS
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. -
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78-2'15 lr:1 (WITNESS: Mr. Cooper) [ 12]

exceedingly fair am,ount for the work involved.

Q My question, !-1r.Cooper, is \.]hetheror not

'Ne tri~d to arrive at S0ro~ fair amount to trl'lnsfer to

covered up to?

A..Tld Herndon

I think he \Vants to know \vhat break-

Ten dollars haopened to be the fair

In other words, what did you feel the $10.00

THE COOPT:

THE WI~~?SS: Okay, we felt that if we had done

that charge was for all of the work that the County had

to incur except for the field inspections?

that \ve sat down i we tried to be exceedingly fair with

~qe ha~ to arrive at -- using .th~t as a basis,

A What we did in that situation, Mr. Lawrence, was

they got into the field, Herndon was going to be responsibl

that -- for the processing involved in the permit. We

Herndon. We had to arrive at so~e figure to hold back

had to recognize th~t Herndon was going to be involved

for t~e field inspection of those permits.

in the clerical ~'lOrk of adminis tering those penni ts. Once

record after the ?erIT'its were CC'n'\D lete.

up point.

amount that ',oleagr~ed to.

~"rasgoing to he responsihle. for the retention of the

Herndon, and some fair amount to holdback to compensate

Fairfax County.

\

2

3

4

5

6

7

8

9

10

11

C 12

13

14

15

16

17

18

19

20

21

22

23,
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/ ,

(
1 the office work, and had~'t donp. t~e field work, Your

2 Ho~or,that it was certainly fair to hold back $10.00

3 as compensation, if you will, for the office work that

4 yle hc3.ddone.

5 THE COURT: I think that a~swers your question,

6 doesn't it, or does it?

7 HR. LA~'1RENCE: Your Honor, I think it alrnost

8 answered it.

9 BY HR. LA.\'VPENCE:

10 . Q The question t..,as, the office t..,ork---we're 'talkin

11 ahout all of the office \:!orkshort of actually going out

12 in the field inspecting it. This is the work for

13 processing the application, clearing it through the

14 various departments?

15 A \.ve-- you know, we (i.iC'~not sitdm'ln and do a'

16 cost study at that time, but we felt we arrived at this

17 as being a fair figure for the work that we had done;

18 tha.t we felt as though it was a little lJit -- it may

19 have been exceedingly f~ir to Herndon.

20 Q Hell, yo'.1wa,tedto be fair; di0.n't you? You

21 wanted to be fair, I think, but what I'm asking you is

22 didn't this reflect the a~~inistrRtive costs short of

,
.:

23 actual field inspections for the issuance of these permits?

31 WINCHESTER STREET
WARRENTON, VIRGIN'" 22196

347-1199

L a L REPORTING SERVICE
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2

3

4

5

6

7

8

9

10

11
(

12

13

14

15

16

17

18

19

20

21

22

23

A Exceedingly conservative 2~ministrative costs,

we felt.

Q So your answer is it did?

A Ny answer is we felt it involved exceedingly

conservative estimates of the costs involved.

Q now, wi tJlrespect to all the other perInits that

are listed here, did the County perform the same adffiinistra-

tive services as to these other permits?

A We routed them through the sa!!\eagency. There

were some different services provided hy some of the other

agencies, assessments orovided at different -- service

design review was a littl~ ryit different service.

Q You mean different than the Herndon permits?

A Uh-huh.

Q Don't you have a standard procedure for

clearing penni ts?

A We have a standard procedure for clearing

permits, but the subdivision and site plan controls were

a little bit different in the Town of Ferndon on the

assessments part of the permit on the permits in question.

They made a simple notation that said Town of Herndon,

whereas in Fairfax County they ';ventfurther and ioenti fied

the parcel and lot nQ~~er.

31 WINCHESTER STREET
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347.11g0

L B< L REPORTING SERVICE
CERTiFIED VERaATJ~ RE.PORTERS

A-145
10560 MAIN STRE ET. SUITE 310

F"'IRFAX. VIRGINIA 22030

59'.14'"



--_.__._._---- ,-_._----- ---~-------,
(WITNESS: Mr. Cooper)

[ 15]

A That was inclu~ed in the $10.00.

Q But that's included in the SlO.OD?

these permit fees, \olS!ren'tthese fees credited to the

that the permits were valia?

cos't's.afterSo you still had administrative

A We had anministrative expenses involved in

Q And th~r~ was no separate account kept

have actually more acministrative overhead in the

A We prepared the transfer permits after the

Herndon permits hecause you had to prepare the tr~nsfer

arrangement?

Q Now, \\lhent'1ese fees ~"ere paid into 'theCoun ty,

Q As a matter of fact, ~r. Cooper, didn't you

A The fees at the time they were paid in were

permits were -- after the permits were valid out -- after

they had been issued.

they were issued because you had to transfer themjisn't

tha.t right?

trans ferring.

general fund at that tiMe -- at the time of paying in?

credited into the general fund.

separate ~ank aCC0unt for these fees pending the period

A :Not thCl.tI'm al'lareof.

\ 1

2

3

4

5

6

7

8

9

10

11

r" 12....•....

13

14

15

16

17

18

19

20

21

22

23
'-
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(WITNESS: Mr. Cooper) [ Hi]

(
1 Q So that a_nyrefund of t'r1ese fl?es would have to

2 come out of the general fund; isn't that right?

3

4

A

Q

You'd have to talk wi th finance on that.

Hell, it ,vas put into t11e general fund, and there

5 was no fund for~ refunds?

6 A There's a pseudo code which we charge to, so

7 I Hould say that 've charged to a certain pseudo code;

8 nOvl that vloule have to come out of the general fund.

9 It's accounting procedures is what you're-- what it is.

10 Q But you rlid testify earlier at the deposition

11 that these permi t fees were paic_ into the general fund

( 12 upon receipt of pcyment?

13 A Eight, ant:'l.I presump. that they would, you know,

14 corne out of the general fund, b~t I'm not familiar.

15

16

17

Q

A

Q

There's no intArmediate fund?

No, not that I 'rn aware of .-

And there's been no accounting kept as to the

18 ',.Jork efforts expended by __:the County as to any speGific

19 permit?

20 No, we do not keep a separate accounting of the

21 work effort on thesl? -- on the penni ts.

22 Q ~nd your records reflectun~er your builder and

.........
23 pernit cards for th~se permits that are in issue--as far

* * *
31 WI'CHESTER STREET
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(WITNESS: Mr. Cooper)

* * *
1

2

Q

process

Woul~ you explain the building permit issuance
•

prior to the Statewide Building Code, briefly

3 explain it?

4 A Prior to the Statewiee Building Code, we were

5 located on the sixth Floor in the Massey Building. A

6 person came to the counter, applied for a permit; we

7 reviewed his plars to assure that they met ~he technical

8 requirements of the local ordinance that we w~re operating

9 under at that time. rrle also routed the applicant to carry

10 the permits around to the other agencies for review to see

11 whe~her the application conformed with the laws. And, if
;'

\" 12 the permit ~as processed -- was found to conform to the

13 laws unrer both County a:p..rlState, and the technical require-

14 ments of the local or~inances h~d been met, we issued the

15 penni t.

16 Q Okay, did the building permit issuance process

17 change su1')sequentto the September 1, 1973, ""hen the Uni form

18 State~"ide Bllilding Code came into effect?

19 It didn't change as a result of the Uniform

20 Statewide Building Code.

21 Q Di0 Fairfax County h~ve a -- an ordinance which --

22 a building code ~rior to t1-leUniform Stater,videBuilding Code .
..-..--

23 Yes, we did.

31 WINCHESTER STREET
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78-295 1n (WITNESS: Mr. Cooper) [ 27 ]

1 Q .J;ndI.vouldyou o.escribe what that building code.

2 was at that ti~e?

3 A Okay, the building code consisted of the BOCA

4 Basic Building Code, and various and local amen&~ents,

5 as needed, to ac,minister and en force" the building code.

6 Q I show you Defendant's Exhibit No.5. Can

7 you identify this document?

8 A Yes, this document is the document that was the

9 builc.ing code ordinance of the County along ,vith the BOCA

10 Basic Building Code prior to September of 1973.

11 Q Did this ordinance include provisions regarding

12 the life of a permit?

13

14

15

16

17

18

19

A

Q

A

Yes, it did.

THE COVPT: Provisions concerning what?

MR. FINNEG~~: The life of a permit.

THE COURT: Oh.

BY MR. FP1NEG.~.N:

And what was the life of the permit?

The life of the permit was, if work was being

20 (~one, the 'Iife of the permi t ,.,asinde finite; but if there

21 was no work don~, the Iife of the perrnit was six months.

Q Were the fees connected with the application and

23 issu2nce of a huilding perroit?

3\ WINCHESTER STREET

V;AR~E~TON. VIQG' •.••'A 221 8S

347-1199
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[ 28]

1 A There were fees that were charged at the time a

2 building.per~it was issued.

3 Q Okay. Were those fees set forth in the Fairfax

4 C0unty Ordinance?

5 A These T,vereset fort1:1in -the Fairfax County

6 Ordinance. I happen to be looking at it right here now,
. .

.7 and 6, Section 6-5, advance' fees.

8 MR. FINNEGlI.:N:Your Honor, I believe that's

9 attachment one to the Trial Memorandum.

10 BY HR. FINNEGAN:

11 Q Were ,there provisions in there concerning the

12 extension of a permit?

13 A Yes, there were extension provisions, for

14 extensions in Section 6-6.

15 Q Were there provisions regarding the reissuance

16 or renewa.l of permi ts?

17 A There were provisions regarding the extension of

18 a permi t section pn pase nine here.

19 Q Okay, were there provisions in there regarding th

20 refund of permit fees?

21 A Yes, there were provisions regarding the refund

22 of permit fees. Again, on page nine.

23 Q To your kno.vledge, were refunds requested by

)1 WINCHESTER STQEET

WARRE ••••TON. VIRGINIA 22'86

347-119St

L BeL REPORTING SERVICE
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(WITNESS: Mr. Cooper) [ 29]

builders during the year 1972, '73 and '74, pursuant

BY MR. FINNFGA-1\J:

BY MR. FINN'\"G]>~'\T:

MR. LAWRENCE: Your Honor, I object to the

THE COU"R.T: T'iThatwould he the rel~vance? I

I asked him ifJust a question.

I'll sustain the objection. What

I'll sustain the objection.

THE COPF.T:

ME. FINNEGAr:-.l:

THE COURT:

A Yes, there were.

to that provision?

relevancy of th~t.

Q Die anyone in 1972 request a refund Dursuantto

M.?. LAT'!RE:\jCE:Objection, Your Honor.

Q With regard to the Statewide Building Code, at

A We had to have a local implementing ordinance

t~e refund procedu~e was followed.

"\vouldbe the relevancy of that, Ed?

the 1970 BOCA Basic Building Code?

sustained the objection.

the time of its ado~tion, were there any reqUirements

there a requirement for a local implementing ordinance?

place upon the local governing bodies in order to -- was

to do several thinqs. We -- first of all, we had to

2

3

4

5

6

7

8

9

10

11
(-

12""

13

14

15

16

17

18

19

20

21

22

23
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1 spell out who the building official was; that W2S not

2 defined in the Uniform Statewide Building Code. '

3 We had to establish where the fire limits in the

4 County ,-Jere so that '..;e'didn't have a conflag,ration like the

5 Chicago fire. We had to establish ".Therethe frostline '.",as.

6 We had to establish several things in order to administer

A Yes, sir, we hac to estahlish a fee schedule.

talking about.

County Ordinance which ac'.optedthe new Fairfax County

Building Coe.e.

them.

.~1R. FHNEGJ.N: Your Honor, here's an attachment

Yes, Fairf2x County cti

THE COVRT: Let Mr. Lawrence see what he's

A

to the --

Oro.inance which is sup:?lementary to the Uniform Statewide

MR.FI~NEGN!: This is a provis~on of the Fairfax

and enforce the Uniform Statewide Building Code.

Q Did you have to establish a fee schedule?

Do you--was tllis as an exhibit or will you just

Q Did Fairfax County do t'-1ese'things?

Bui ldingOrdina.nce to ta1<:eeffect -- what I'm showing the

Code which is the adoption of the Fairfax County Building

,.d.tnessnm.J is llnendment 25-73-6 to the 1961 Fairfax County

7

8

9

10

11
,.-.
( 12

13

14

15

16

17

18

19

20

21

22

23
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7P-295 1m (WITNESS: Mr. Cooper)

1 take judicial notice?

[ 31 ]

2 THE CODET: I think it probably should be.

3 have these ot~er things as exhibits-";' let's have them

4 all as ex~ibits there. In other words, if that's just

5 the

6 MR. FIN~EGAN: That's just the 1a\y; I just \yanted'

7 to bring it to your attention -- the appropriate section.

8 THE COURT: That would be NO.6 -- Defendant's

9 No.6. And what is the what's the Section there?

10 MR. FINNEGA~: Amendment 25-73-6; it's a new

11 Ch~pter 6 Building Co~e, 1961, Fairfax County Code. DO

12 you have any objections to it?

13 THE COURT: Is there ~ny objection?

14 MR. LAT\T'lliNCE: I do have an ohjection, Your

IS Honor, l:.1ith regard, to provisions that relate to the

16 refunding; that's the very issue of this case. I 'believe

17 Your Honor can take judicial notice of the -- in fact,

18 this is a Connty Ordinc\.nce, I believe, under the new

19 statute, you can ta~e judicial notice. A.l1yhow,I 'm

20 just preserving an objection as to the content, with

21 rega.rd to its legal va.1idi ty.

22 THE COU:R.T: In application to this particular

~ case, in other wor~s?

31 WINc"'eSTER S7i=1EET

WARqENTON. VIRGINIA 22186

347.1199
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[32]
(WITNESS: Mr. Cooper)

MR. Y-,Al'1RENCE: Yes, and the validity of t~e

2 Section as it pertains to the refund.

3 THE COURT: I'll admit it, and then I'll note

4 an exception to that.

5 Det that be m~.rked and received then as

6 Defendant's E~hibit No.6.

7 (The document heretofore referred

8 to was marked Defendant's Exhibit

9 No. 6 for identi fication and

10 recei ved in evidence.)

11 BY MR. FIN!'1EGAN:

12 Q I show you Defendant's No.6; can you i~entify

13 this document?

14 A Yes, this is the document that "las our local

15 ordinance to administer and e~force the Uniform Statewide

16 Builcing Code.

17 Q Does this local ordinance have a provision

18 regarding fees?

19

20

.1:\

Q

section 6-5 covers fees .

Does it also have a provision regarding the

21 extension of penni ts?

22

23

A

Q

Yes, it does; in Section 6-6.

And does it also have a provision regarding the

31 WINCHESTER STREET
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(WITNESS: Mr. Cooper)

refunds?

date of issuance with no additional fee.

refund of :oemit f~.es?

A Yes, it doesi in Section 6-6.

Th~se documents are the current forms forOkay.A

Q Anc what is that provision in 6-6 dealing with

A It says any perr.it issued by the building

Q I show you Defendant's E~hibits No.3 and 4i can

application of the owner at any-time within six months

which no work is commenced, may be cancelled upon. the

official pursuant to the provisions of this Code, under.

from the day of issuance, and the Board of Supervisors'.

shall refund 50 p~rcent of the fee paid for such permit.

expire and hecor:e null anc. void after the expiration of

Any permit issued pursuant to this Code shall

during a six month period, proviced however that any

six months if no work is commenced thereunner provided

permit so voiced may be reinstated upon the application

the building per~it and the application for building

of the original applicant within one year from the original

permi t that we are using with the Division of Inspection

you identify these ~ocuments?

Services.

1

2

3

4

5

6

7

8

9

10

11
(~-
\..._ .. 12

13

14

15

16
# 17

18

19

20

21

22

23
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[ 34]

Q Are they representative of the forms that i-Jere
2 used by the Division in 1973 and 1974?
3

4

A

Q

Yes, they are.

Wit~ regard to t~e application form, who was

5 required to COMe in and nake application -for a permi t?
6

7

A

Q

Either t~e owner or his authorized agent.

With regard to the issuarice for the building

8 permit itself, does t~e permit on its face state what
9 the life of the perrrtitis?

10 A It says permit exoires six months from date
11 of issue if no T'lorkhas commenced.
12 Q Does the permit on its face liJT\itthe transfer
13 of the builc1.inqpermit?
14

IS
A

Q

Yes, the permit says permit not transferable.

~'lerethese forms simi lar to the forms filIed

16 out by Miller and Smith ,'lithregard to the bUilding

17 permits that are at issue-in thls case?
18

19

A

Q

Yes, they are, uh-huh.

Would you describe to the Court the services

20 provi0ed by the -- hy F~irfax County upon receipt of an

application for a building perrrtit?21

22 A Upon an application for t11e bui Iding permit,
/

23 a person would COJT\E'to the County i he would ei ther have

31 WINC~ESTER STREET
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3'47.1199

La. L REPORTING SERVICE
CE.~T1FIED VERBA-TIM FfEPORTERS

A-1S6

----~ .. ---

IO~60 "''''N STREET_SUITE 3111
FAIRFAX. VIRGINIA 22030

.591-14 '.



r-r---.... •.--- -- -- ---- --.------~-------------------,

72-295 1m

(

(WITNESS: Mr. Cooper) [ 3 S]

the pennit application filled out, or fill it out at

the counter. It would be -- tJ,.epe rrnit would go to the

Assessments to have a check of.the ownership -- excuse

me, it would go to tJ,.eLand Office to have a check of the

ownership. It would go to.Assessments to see whether the

applicable business licenses had been secured. It would

go to,Design Review to see whether the document conformed

to the subdivision and site plan ordinances. It would go

to the Public Works to see whether the sanitary facilities

had been taken care of.

It would go to ~oning to see whether the

application conformed to the set-back requirements, and

the zoning of the area. The plans would be r~viewed within

the Division of Inspection Services to see wheLher they

met the technical st~ndards of the BOCA Basic Code, and

they \vould be routed to Finance in 1973 and 1974 to pay

the fee. And I believe that covers all of it.

Q How, all this v!as done prior to the isSlJance of
. • to?a perr!\1_.

A All of tl:.is\'lasdone prior to the time that the

buildinq pe~it was issued. There are various State and

local laws that the permit has to conform to.

Q '-jOy],at the time the applicant COf.1.esin for an
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~~arch.

application, was he required to pay a fee for these

processed under?'

that existed in ~~arc1:1-- the Code standards that existed in

The permits were issued and

If an application came in in

if it were not issued until

lUI right.

Yes, they ,"ere.A

Q

services performed?

Q I show you Defendant's Exhibit No.1; can you

A If he had come in in March, he would have given

September, or if an application came in in March and if

A At that time we did not charge a filing fee.

Q With regard to the permits in issue, were thes~

services performed for these permits?

A 'L'his.c,ppears to he t"1e docwnent identified --

various agencies got their signatures on them.

it were not issu~d

permit would have been issued in September under the Code

in September, \vhich stancards would the permit be

us his drawings; we "l0uld have reviewed his dra'vings. The

September, and if the builc1.ingstanc.a.rdswere changed

the same document irentified this morning that has the

that's the list of perni ts that r'li ller and Smi th is

icentify this oocume.nt?

1

2

3

4

5

6

7

8

9

10

11

C-
12

1.3

14

15

16

17

18

19

20

21

22

23
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1

(WITNESS: Mr. Cooper)

requesting a refund on.

[ 37]

2 Q There are certain columns on that first sheet,a

3 Column A, a Column B, ano,a Column C, would you describe

.4 what is contaiI'.edunder Column A;

5 A Column A 5hm'ls notations as to '.'lhent..'I-}ese

6 particular permits were applied for.

7

8

Q

A

What does Column B show?

Column B showS, again, a similar notation that

9 says the issue date on the permit -- the date the permit

10 was issued. Column C shows the fee that was paid for --

11 for the penni t in question.

12

13

14

15

M.R. FIN!'1EGAJ.~: Could you mark t~at please.

(~~e document heretofore referred

to was marked Defendant's Exhibit

No.7 for icentification.)

16

17 Q

BY MR. FIN!'1EGJI_l\.l:

I'll show you Defendant's Exhibit No.7; can you

18 identify this document?

19 A Yes, this is a listing that was of the permits

20 that \'!ereapplied for, the fees paid, sho\'v'sthe numher of

21 permits that were issued during various months. It also

22 shm'v'sthe num""er of.p,ermits that '.vereap?lied for during

23 various months.
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(WITNESS: Mr. Cooper)

1 Q Does it show anything with regard to permits

2 located {vithin corporat8 limits of Herndon?

3 A Yes Note Number T\,lO, it says 323 permits

4 and $6396.00 were transferred to the Town of Herndon.

5 Q Does-it say anything with regard to applications.

6 that were applied for by the Ryland Group?

7 A Yes -- Note One says 102 of the March 1973

8 permits were applied for by the Ryland Group ($5301.00.)

9 Q The various compilations of figures, did you

10 supervise the this compilation of fig-ures?

c
11

12

13

A

Q

A

Yes, I did.

And how are these figures arrived at?

These figures were arrived at by taking the

14 refund permi ts that were requested refunds on, going

15 back through the applications and making physical notations

16 of the dates -- of the dates and the information from the

17 applications and the pe~it.

21

22

23

Q

A

Q

card?

A

Q

Yes , it dic..

Are these figures accu~ate?
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(WITNESS: Mr. Cooper)

1 A As far as I can tell, t~eylre accurate. Ne

2 spent half of yesterday and the day before working on

3 them.

4 MR. FINNEGAN: Your Honor, at this time, I'd

5 like to move into evicence Defendant's Exhibits I

6 believe that's Exhibits No. 1 through 7.

7

8

9

10

11

THE COURT: Well, 1, 5 and 6 are already in.

don't think there's any objection raised for 1, 5 and 6.

No. 2, ~r. Lawrence objected to the testimony

of Mr. Proctor, so I'm sure he objects to the entrance

of thCl.t.

I

12

13

14

.tv<R. LAT"!RENCE: ~velli I certainly do, Your Honor.

THr: ~OU.RT:I'rn going to admit it based on my

r92soning for letting him testify so I'll note an exception

15 for you, so No. 2 will be in.

16

17

18

19

20

(The document heretofore marked

for ioentification as Defendant's

Exhibit No. 2 was received in

evidence. )

THE COFRT: So, NO.3 and. No.4, he's testified

21 those were exact cocies of the things. Do you have any

22 question a~out t~ose?

23 !1R. LA~'lP£NCE: Your Honor, I t'l.inkthere's just a
* * *
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* * *

[ 42 ]

1 Q In other woids, your answer i~ that Ordinance

2 does not say th~t the permits are not transfeiable?

3

4

5

6

A

Q

A

Q

The Ordinance 00esnot say it exactly.

It doesn't say it; does it?

There I S no langua~e' in :.lhere-about t...1-}at.

Now, with regard to the routing that you testified

7 to earlier, to t~e various offices, what hap~ens when a

8 person seeks a re~ewal? ,Is it just automatically renewed,

9 or is,it required to be rerouted through all these agencies?

10 A Okay, on the perMits in question, they were

11 extended: the first six months' extension was granted at

12

13

14

15

16

17

no fee -- that was handled hy a simple form of paper that

was between ,the b~ilding inspector and the zoning inspector.

The r~newals thnt tooK place after a year, they went back

through these agencies.

Q \'7ell,then you're talking a00ut an entirely new

permit; aren't you?

18 I'm taJ,kinoabout we reissued we issued a ne,.•.

19 perMit on the same on the saMe thing -- on ,.,hatwe had

20 issued before~

21

22

Q

renewals.

tlell, you have in here certain charges for

~!owI what does your office do I or what does

23 the County do when tl1ere1s a rene10Jalof that?

_._----
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(WITNESS: Mr. Cooper)

A Okay, at that time we went through -- on

[,43]

renewals it ~~1asrouted around' to the various aaenciesJ,

that approved it originally. They were the ones that --

they were-the ones that had reviewed the initial applica~

tion.

Q So it goes back to the sc~e agencies for review

that originally reviewed it when it was first issued?

A Right.

Q And this is what you charged the renewal fee

for?

~ Ne charged $10.00 on that.

MR. LAWRENCE: That's all the questions I have.

THE COPRT: Further redirect?

MR. FINNEGA:'1: Just one question, Your Honor.

PEDIPECT EXAMINATION

BY MR. FINNEGAN:

Q l'lhyare permits non-transferable?

A Permits are not transferable because in order to

prosecute ~iolators, we feel as though our hand in

prosecuting violators --

MR. L.J\r'lRENCE:I'm going to have to object to

this.

isn't.

You know it's either tra~sferable hy l~w, or it

* * *
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(WITNESS: Mr. Hall)

* * *
accor0ance with the Code. I'm in charge of architectural

engineering, and also obtaininq penni ts anci plan approval

of Fairfax County or any of' the counties that we are
bUilding in.

Q ,Does your job with Miller and Smith require you

to be farni1:ti".rwith the Fairfc3.xCounty Ordinances?

Yes, t~ey co.

With the Buil~ing Codes and Ordinances.

Would you say that you're very familiar with

BUilciinq Codes are Ordinances, resolutions?

I think II wonlcl not call myself an expert.

A

Q

A

Q

this?

A

know enough to know violations are -- know how to build

a house in the County, and what covers each lot.

Q That inclu~es the technical codes, such as

stress standards, the fire standards?

A If you ask a question verbatim, and wanted me

to answer it, maybe the answer would be no, but to know

enough to help ~esign a horise and to build.
Q Do you kn~~ where to find those standards?
A Tha.t 's corre ct.

Q All right, \.!hatabout t'!1epermit issuance
process. How familiar are you with that?

3' WINCHESlER STREET
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A Nell, I've heen ~oing it in Fairfax County since

2 19t;6, and I don't knoi.,rof any puhlished list that says this' ~s

3 the way you o1)tain a bui Iding permi t or plan approval in the
4 County. You obtain it by knowledge and when ~e. first move

5 into a County, we usually go to the agency and find out

6 their procedure; pick up t..l1eirforms; pick up Codes, all

7 their requirements; and you try to read as many of them
8 as possi.ble.

9

10

Q

A

And you fami Iiari ze yoursel f 'i'lith that?

As much as possible. We':redealing with four or

11 five or six jurisdictions sometimes, and they are all

12 different so when a prob~em in that pa~ticular __

13 Q But ohe'''ofyour duties is to know, for example,

14 how long a permit mdY be kept valid without doing any work
15 on it ---

16

17

A

Q

That is correct.

and, for example, what is the procedure for

18 renewing a permit or extending a permit?
19

20

21

A

Q

That is correct.

And what is the procedure for refunding a permit?

MR. LF~RENCE: Your Honor, I'm going to have to
22 object again. I don't see where it makes any difference
23 \.;hetherhe knows or not. The law is tl1e law.
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(WITNESS: Mr. Hall)

MR. FINNBG~N: Nell, Your Honor, if it goes to

2 the Statute of Limitations question he knew he had a

3 right, and he has to come in and ask for it, and he's got

4 to file suit with t~e Court withi~ a certain period of

5

6

time. If he obviously --

THE COUPT: 'loVell,whether or not he kno\.•s;--

(

7 \vell, I don't knc~ whether or not his knowledge of it

8 would have any beari?g upon it. I don't know whether

9 it would have any bearinq or not. In other words, Lhere

10 COI'!'lesa time when he ~"JOuldbe entitled to a refund, and

11 if he doesn't e~ercise his rights -- in other words, he

12 didn't get the refund. 'If he exercises his rights; he gets

13 the refund. I think that's \.•hat \-,Te'rehere for, is.w~et..~er

14 or .not. these people are entitled to o. refund here . And

15 \-,Thatbearin~ -- what probative value does that fact of \
16 whether or not he knew or did not know, I don't follow

17 you, Mr. Finnegan.

18

19

MR. FINN~~~N: Well, Your Honor, it's

THE COURT: He can testify as to what he did or

20 what he didn't do, and then I'll tell you whether or not

21 I think -- I'rn the one that I s going to !-laveto make up

22 my mind, anc1.c1.ecide,..•l-t'?therhe's en titIed to cmything •.
23 I think he can testi fy as to anyt~ing he did, but
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(WITNESS: Mr. Hall)

1 MF. FPJNF.: Gi\N : I just Fant to )-::no~vif part of

2 his duties were to familiarize himself with the procedures.

3 He says yes .they were.

4 THE COVP.T: Hell, he said he ",a.sfamiliarized.

5 That's right, but whether or not he knew or had the

6 kno\vledge I don' t think it \-I011ldbe -- have any bearing

7 uLDn this. I'll sustain his objection as to that aspect

8 of it.

9

10

MR. FINNEGAN: Yes, Your Honor.

BY MR. FIN!'JEGJI.N:

Estates, Section Four, t1:1esepermits were applied for
(

11

12

Q Hith regard to t1:1epermits in the Fox Mill

13 in Marc~ of 1973; yet the permits t~emselves were not

14 issued until Febru~ry of 1974. Do you krlOW ~"hv it took

15 so long for these penni ts to he issued?

16 A I 00n't re~e~ber. ~It could have been plan

17 approva.l. I don't reJTlemberthe sequence in what happened

18 at thattiP1e. It does not normally take that long if --

19 we may have had a section not completely bonded and we

20 had filed for t~e permi ts.

21

22

23

Q

A

Q

Perhaps your site plan hadn't been approved?

It conlo. have r,een a thousand di fferent things.

rq1-)enyou a1?ply for a permit in Fc_irfax Coun ty,

J, wl!"lc •..•e STEFf STREET
\"•.,AQQENTON VI~GINIA 221 as
347.11gg
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(WITNESS: Mr. Hall)

Q Yes.

Q Yes.

A There's a difference.

in the Permit.

But they hAd no way of knowing that the site

A Do I kno~ ~ll the various steps that they go

Q Do you know what Fairfax County ooes with your

Q ~JO\'l, would the 8ite plan have had to have been

plan. You have to hring a copy of your building plans,

what did you have to brina to ~he County?

and you have to brinq a copy of the ap~lication filled out.

A The first ?er~it?

/4. It •...'ouldnot be approveo..prior to appliea tion.;.it

a:9proved before you could apply for a perInit-- for these

A The first permit you~re talking a~out to the

Building Dep~rtment itself?

Q Let's say the first permit.

A Okay, you have to bring a copy of the site

p,=rmits?

permi t.

plan has or has not been approved until the permit goes

to the Site Plan Division which is one of the functions

permits or your a~plicatton forms?

ioJouldhave to be approvec, prior to t~ern gran ting the

I

2

3

4

5

6

7

8

9

10

II

r
I

12

13

14

15

16

Ii

18

19

20

21

22

23
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(WITNESS: Mr. Hall)

1

2

3

4

5

6

through?

Q

A

Q

A

,

to it?

Right. \'Jhat are they?

I think I do.

Okay:" Go a'f1eadwith w~a.t you've got.'

You mean you ~.'7antme to tell you what happens
.' ~'.

7 Q Right
• .:;.... ;: <. ~'f'>.

as"'you"'understand happens with it.

8 A
,"~~ :' .~" ':."ih'

Okay. I'2'on't"know \oJhat they do to it. I know'.
. ..: "~.;-.

.9 the di fferent d~!?~~~trnents'tha tit goes through when you
'. '.•:' - ~:).5,~ "'.,'

10 apply on the --' I' d":Csay right now you apply on the fourth

11 floo~, and there's a clerk who takes the application and

12 assigns a number to' it; then they put it back into an

13 envelope and you gOback to the back counter and you

14 suhmi tit and it goes through a routine :-- or routine

15 process\\1hich I gu'es's back. in '72, '73, th~re were times

16 that you could walk the germi ts through, so you were more

17 familiar with what happened with them than what happens

18 today.

19 But t~ey still have the same routing process.

20 They go to Design and Review. They go to Zoning. They

21 go to Assessments, and; then t'1ey come hack to the fourth

22

23

floor

Q

I don't know whether anybody else~-

Does sonebody in Fairfax, so~e engin~er in

31 WINCHESTER STREET
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[ ?-O ]

" 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

\. 23
- '.' "

Fairfax County hasically review t~e building plnni is

that part of their process?

A That is a part of the process of getting a

building permit. Once we submit. the plarrs, somebody has

to review those plans.

Q Right.

A A~d if t~ere are any questions, or they do not

meet the COGes, then they wi 11 call you' up -:cr.:$1I1~d~uy.,.,OCT1ur--rc--=al~r

sit do~,Tnand meet'(.vitht'1err:,and you'd have to change

them or agn~e to W11iltthe ne~,"standard's going to be.

And they do not meet the Code

Q lmd after all that work is done, it's at that

point that you -- the permit is issued, and you, of course,

pay for the permit at that time?

A That's correct.

Q That was the procedure in '73 and '74?

A That's correct.

Q If you ha~a house -- well -- strike that.

Did you request extension of a perrnit--

A Yes, we have.

Q --for some of the permits that are involved in

this case?

A I -- let's see -- yes, we did.
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1 Q 0kay. Where did you find the procedure concerning

2 the extension for permits? Was that found in the 1970 BOCA

3 Basic Building Code there, or was it found in the County

4 Ordinances?

5 A I got that from the County staff at that time.

6 I talked to SOr.leoneano. found out the procedure .and filIed

7 out tbe a?~lication that had to be filled in; found out the

8 fee that was desired in order to renew it.

9 Q Did you ever notify the County with regard to

10 the Fox Mill Sub~ivi.sion that you did not intend to

11 ~uild unoer these oermits?

12

13

A

Q

Not to my knQl.vledge we didn't; no.

The working drawings, the building plans them~

14 selves were -- was that basically the last step, or where

15 was that with regard to -- when did you complete that

16 prior to coming in and a.sking for a building permit?

17

18

19

20

21

22

A

Q

A

Q

I don't think I knm., exactly--

~.1R. J-Ll\J~RENCE: On which subo.ivision?

BY MF.. FINNEGAN:

Okny, with regard

With regard to what?

r-Jithregard to Fox Mill Estate~, Section Four,

23 did you have all your building !?~ans ready to go, and then
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(WITNESS: Mr. Hall)

I wouldn't have the slightest idea.

came and applied for a per-mit?

A It could have been designed longer than that.

applied for the permit; is that correct?

hIe do things

In that case

I have no way of reJ.\emheringthat.A

Q Okay, with regard to Hunter's Creek -- I'm

.
to go, was it the next day t"at you came in and applied

Q Okay, so the Section could have been designed,

in certain sequ~nce, and I couldn't tell you what day I

for a permit; or was there perhaps a week or tvo weeks

!1R. LNvRE!'lCE: Your Honor, I just don't see where
* * *

actually went in, and what -- there's a long process of

wait, an~ that day when the last building plan was ready

plan approval, and we may have not heen honded, or we may

coulCl have heen designed by sOMebody else.

it was.

let's say, three months before you actually came in and

have had a Donding problem at that time, and the Section

plans have heen designed two months hefore you actually

I believe we acquired the property already designed, and

sorry, Hiddenbrook, Section Four, could those building

how long prior to Miller and Smith purchasing the property,

.inbeh/een?
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(WITNESS: Mr. Miller)

* * *

. ~--_ .. _.__ .._.- --_ .. -- -~-------------.
[ 20]

Q Howmany mO!1t~s did you have to work with in

.
order to corn.menceconstruction before your building

permit lapsed?

HR. L}\.:'JRE!'JCE:Your Honor, that's th.e same thing

if ~"'e're talking about a legal provision, Your Honor. I

don't t~ink this --

~1R. FINNEGA1'l: t'lell, Your Honor, I think this

goes right to the heart of the matter. ~'1e've got to find

out how m4c~ our plaintiffs. know about the Code, if they

know something a~out it.

THE COUET: If the rights are there in the Coce,

I mean, I think t~P.y have a right to exercise t~em, whether

they're aware of them or not, Mr. Finnegan.

I'll susta.in his objection. :-. I .don' t see ",here

it would be releval1t, an0. 1'11 sustain the objection.

!,fR. FINNEGAN: I except to Your Honor's ruling.

TBE COURT: Sure; yes, sir.

BY MP. FINNEGAN:

Q At the time these permits lapsed, did you

request a refund from Fairfax County?

A l'!o. I believe Mr. Hall, frorr. time to time, had

had some conversation with, you know, people just at the

counter.

31 \ ••.I •.•••CHESTER STREET

\.;A~qENTON VIRG1~1. 22186
~47.' 199

L Il<L REPORTING SERVICE
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(WITNESS: Mr. Miller)

BY ,MR. FI~NEGA~:

Q Did you --

I mean over in the County.

THE COURT: No, he said he didn't.

In other words,

That's all I was interested in.

I asked him did you, and he

I thought he was referring to the

MR. FINNEGA~:

THE COURT: He said the time.

When di~ you decide to/not to build under that

Q _ At the time -- well, when did you decide, for

permi t?

A ~yell, you know / as t~e market got bad and we savi

MR. FINNEG]:'_~l:He has responded to the question.

MR. LllJ'1PEN<::E:He didn .t answer the question:

THE COURT: I don't believe it was responsive

HR. L]lj\lRE~CE:

example, the.Hunter's Creek Section Two permi ts -- they

M..'q. FINNP.GA~:

1973.

to the question.

were issued on Se9tember -- well, September 13th of

Corporation.

had some conversation ':liththe people over at the Board

said no.

Now, he's just getting into

he said no, and then he went on to say but Mr. Hall

(
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(WITNESS: Mr. Miller)

A No, we did not.

A Yes, t~at's a fair statement.

period of time.

weren I t going to build?,

I have no

All right, sir, cross examine?THE CODET:

And it was during that time that most of the

MR. FI~NEGAN: He can be released.
* * *

then, Mr. ~illAr.

'TEE COURT: All right, sir. You may step down

nR. FIN~EG").J: No further questions, Your Honor.

~,1R.LJ>JIIJ'PENCE:I h3.ve no,questions, Your Honor.

Q Di~ you ever notify Fairfax County that you

A I don't recall whether it was related to the ones

Q All right, you knew the ones that you wanted to

Q But it would be some time, sowe time during ~he

sold.
permits expired and we did renew some of them for some

that that particular house type t.,!as not selling, we

built -- gee, not many houses at Hunter's Creek before

we stopped the construction'of any more until they were

build on you knew enough to extend?

you were not going to ~uild on it; is that a fair statement.

six month period life of th~t permit you would decide ~hat

we were going to build on, or not, it was just

1
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FAIRFAX COUNTY, VIRGINIA

MEMORANDUM

Administrative Cost of Issuing Building Permits

TO:

FROM:

FILE NO:

SUBJECT:

F. Lee Ruck
County AttorneyRI~rv"~ary Elizeabeth Holbein, Director
Office of Research and Statistics

" .

3110.0203/8112274

DATE: November 22, 1978

REFERENCE: .Memorandum to Larry R. Coons from Mary Elizabeth Holbein; subject as above,
dated April 25, 1978.

PURPOSE

This is in response to a request from Edward Finnegan of your office for
the Office of Research and Statistics (ORS) to perform a study that would
determine to the extent possible the administrative cost that the County
incurred in FY 1974 in the process of issuing building permits authorizing
the construction of new single-family structures.

CONCLUSION

The results of the study indicate that the direct administrative cost of
issuing a building permit for a new single-family structure was approxi-
mately $21.16 during FY1974. This figure includes the cost to the County
for processing the applications for permits and for the issuance of the
permit itself. In comparison, according to a similar study performed by
this office during April 1978, the administrative cost of issuing building
permits was about 25 percent or $7.01 less than the cost during FY1978
($28.17). This change in processing cost is primarily due to changes in pay
scales and salaries and the number of individuals involved in the processing
of applications and permits.

It is important to note that the administrative cost of issuing building
permits cannot be directly compared to building permit fees. As noted in
the referenced April 1978 Study, the permit fee includes both the adminis-
trative cost to the Division of Inspection Services, Department of Environ-
mental Managef"!'lent (known as the Department of County Development in
FY 1974) for the issuance of permits and the costs of providing inspection
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F. Lee Ruck
Page 2 September 22, 1978

services. The administrative cost, on the other hand~ reflects the direct
administrative cost to the County for the issuance of a permit and not the
cost for providing inspection services. It also does not include the indirect
costs that are incurred in the process of issuing building permits .. These
indirect costs have not been included sinceit is extremely difficult to
determine the proportionate costs of equipment and serv~ces that con-
tribute towards the total cost of issuing individual permits. Some examples
of these indirect costs that have not been accounted for include:

Costs incurred by the County to staff telephones to answer citizen
inquiries concerning building permits.

Costs-incurred by the County in continually researching federal and
state regulations so that the County's ordinances concerning permits
can be kept up-to-date •. This is important in terms of assuring proper
safety standards for both the construction industry and the home
buyers.

Costs incurred by the County in utilizing the courier system for
transporting copies of documents. related to building permits between
County agencies. -(The courier service was not operational when the
p~rmits were issued to Miller and Smith Corporation.)

Costs incurred by the County in the development and maintenance of
computer:- capabilities that presently assist the Office of Assessments in
processing permit applications.

In addition to the above examples, there are several other permit-related
activities for which the cost figures were not derived. For instance, it is
the present policy, to renew permits for builders, at no extra charge,
provided that the builder requests the renewal prior to its expiration which
is six months from the date of issue. It is extremely difficult to account
for these costs on a per-permit basis and, therefore, they have not been
included in the figure stated above.

DISCUSSION

The Office of Research and Statistics had performed an analysis in April
1978 to determine the administrative cost to the County for processing
building permit applications "and for issuing building permits. This study
was used as the basis for evaluating the similar costs that were incurred by
the County during FY 1974.
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In order to determine the administrative costs that the County incurred in
issuing building permits during FY1974, the Office of Research and
Statistics initiated discussions with the Department of Environmental
Management staff concerning the procedures that were in effect at that
time. These discussions included identifying the various agencies that were
involved in processing the building perm,it applications and issuing the
permits during FYl974.Following these discussions, each of the agencies
involved was interviewed to determine if any changes had taken place since
April 1978 with respect to the specific functions they performed, the level ---
of the staff involved, the equipment (if any) utilized in the process, and the
amount of time spent for processing individual permits for new single
family dwellings. Finally, the statistics included in the FY1978 study were
adjusted to take into consideration those changes that had occurred during
the past four-year period. '

The various tasks in processing'a' building permit and the time required for
each during FY1974 have been outlined in Attachment 1.

Having identified the various tasks in processing permit applications, the
time required for e'ach, and the agencies involved during FY1974, the
estimated total cost per minute for processing by each of the agencies was
developed by reviewing the approved operating budget documents for that
period. The total cost per minute which includes personnel costs, adminis-
trative support Costs, operating costs and capital equipment costs is
included in Appendices 1 through 7.

The final phase of the study included applying the total cost per minute to
each of the elements outlined In Attachment 1. This resulted in providing
the direct cost of processing ,a building permit for a:single-family structure
during FY1974. As can be.seen,on the average it requires' approximately
245 minutes to process a permit, at an approximate cost of $0.09 per
minute, resulting in a total cost of $21.16 per permit.

MEH/NA:dgd

Attachments

cc: : Larry R. Coons, Director .
Department of Environmental Management

Claude Cooper, Director
Division of Inspection'Services,
Department of Environme~tal Management
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BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

verage Average Total
Processing Processing Cost Processing

Process Time i" Minutes Per Minute Cost Notes
The owner of property who desires to obtain.a building 2.50 .12 .30 The average
permit for some proposed construction must personally. or processing time
through his agent, deliver two (2) complete sets of .. includes Hems
construction plans to the permit counter. 1, 2 and 3.
The County st~ff provides response to .inquiries about
the building permit process, inspection procedures,
'and inquiries about the building code. The Clerk
provides building permit applications to the applicant
along with instruction for filling out the form.
The owner or agent fills out an application, and submits
one for each lot he wi shes to buil d on.
The Permit Clerk assigns an application number from a 3.00 .12 .36log book, and puts it on each application.

en
The applicant is directed to the Division of Design 0.50 .12 .06 r--

.-I
'. '.;'

Review, OEM, to certify that the design plan review fees ,
have been paid. This step is waived if applicant has o:t:
receipt in hand. Applicant is also directed to the
Division of Zoning Enforcement, OEM, to ascertain whether
the set-back requirements comply with the County
ordinances. The applicant then returns to the building
permit counter.
The Permit Clerk evaluates the application to determine 1.50 .12 .18which other agencies must approve the application. The

..•.. Permtt Clerk directs the owner or agent to the various.~..• agencies for thier approval, and notes route on appli-
cation. As each agency approves the appltcation, they'

~ ()sign off in the appropriate space provided. New

--------------------------------------------------_._-_._ .._----_._ _ .



BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

.60

o
ex>
~
I
,::t;

The average
processing time
includes items
10, 11, 12, 13,
14, 15, 16, 17,
and 18.

.84

1.10

12.00

ota
Processing
Cost Notes

.12

.12

.20

.20

verage
Processing Cost
Per Minute

7.00

5.00

5.50

60.00

verage
Processing
Time in MinutesProcess

construction on public water and sewer go to the Assessments
Office, Land Office, Zoning Enforcement Office, Design Review
Office, Sanltation Offlce and then back to the building' permitcounter. .
The Permit Clerk stamps the outside sheet of the constructlon
plans and puts' the application number on lt, and takes it
back to the plans examiner for his approval.
Fees are ca1culated when plans are examined.
The plans examiner lnspects the plans for compliance with the
exlsting codes.and ordinances. If the plans are sufficlent,
the plans examiner dates and initlals the stamp on each set
Of plans as "Approved".
If the builders plans are on ffle with the County, the
Permlt Clerk checks the plans rack to be certain plans are
for identical type of house stated on application are on
fl1e for identlcal subdlvislon. Permit Clerk then
requests plans examiner to fl11 ln necessar¥ information
on appllcatlon (fee, square foot area, etc.) or Permit
Clerk puts.informatlon on appllcatlon if plans examlner15 busy.
The owner or agent returns to the building permlt counter
wlthappllcatlon. The Permit Clerk examines the appl1cation
to make sure lt 1$ approved by all agencies., If the plans
are approved, the Permit Clerk puts the fee on eachapp1icatlon from the plans examiner's notes.

------------------------------------------------------------_ _ .



BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

Process
The building permit forms are numbered sequentially
and this is used for the buil dfng permi t number. The
Permit Clerk notes this on the plans and application •. ,
The Permit Clerk types out one six (6). part building
permit for each application submitted.
The Permit Clerk separates copies of the building
permtt, and owner or agent goes to the cashier and pays
the fees. The cashier validates copies of the permit
and retains one copy.
Meanwhile, the Permit Clerk collates and distributes
copies of the appli:ation to other agencies, and prepares
a file jacket and a red buflding perm~t card.
The owner or agent returns to the building permit
counter with the validated building permit
The Permit Clerk returns one copy of the building
permit application, red cal"d. building permit. and a
set of the approved plans to the owner or agent and
adv1se~ him when to call for inspections.
lf the builders plans are on file with the County.
the ,same procedures are followed as in step number 16.
except he did not receive a copy of the approved plans
once the original permit was issued on that particular
subdivision.

verage
Processing
Time in Minutes

verage
Processing Cost
Per Mfnute

ota
Processing
Cost Notes

-------------------------------------------------------'--"-"--"'" .
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CX)
r-I
I

r::x:

The averag~
processing time
includes items
20, 21 and 22.

.18

.36

.06

.74

To a
ProcessingCos t Notes,__ , _

.12

.12

.12

.21

verage
Processing Cost
Per Minute

.50

3.50

1.50

3.00

verage
Processing
Time in Minutes

BUILDING PERMIT PROCESSING PROCEbURES 1973 - 1974

Process
The Permit Clerk sends the file jacket and the ,plans to the file
room. These records are kept for one year following completion
of the project, at that time the file jacket and plans are put
into storage. At a later date the file jacket and plans are
sent to the Division of Administrative Services, OEM, formicrofilming., '
Building permits may be renewed for a period of six (6) mohths,
If work has not commenced within 6 months from the issuance
of the original building permit. The applicant fills out an-other building permit application. '
The applicant'is then directed to the Assessments Office, Land
Office, Zoning Enforcement Office, Design Review Office, Sanita-
tion Office and then back to the'building permit counter.
Upon completion of the renewed building, permit the Division of
Inspection Services authorizes the extension following theapproval by the agencies involved. The Permit Clerk then issues
another building permit following the same procedures aslBted fora regular building permit.
The bivi~ion is responsible for preparing daily, weekly, and
moiltli.lyrepor.ts.These reports. used by agency offi cia1s, and
the U.S. Bureau of Census, and the Washington Metropolitan
C()uncil of Governments (COG) I reflect the building permitactivity.
Upon receiving a building permit application, the Division
staff checks to see that: ,1. the subdiviSion/site plans for
the project have been approved and recorded. 2. The appro-
priate plan review fees have been paid. 3. The type of house
to be constructed ,as indicated on the building permit appli-
cation matches that reflected in the approved plans. 4. The

'-,-' _._- ••......

.': .. '

, ,
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BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

,',

Average Average Total
Step Processing Processing Cost Processing
Number Aaencv Process Time in Minutes Per Minute Cost Notes

applicant has satisfied the County's bond and agreement require- ..ments. 5. That the building pennit application is logged '"
into the Division's records for futur.e reference.

\ In instances where a building permit is being renewed the 1.00 .21 .21staff reviews the subdivision/sHe plans to assure that
.... they satisfy the current code requirements •

26. Division of The Divi sion of Zoning Enforcement reviews the building permit 3.00 .18 .54Zoning Enforce- application and the associated house location plats forment, OEM set-back requirements. The Division also reviews the appli-cation for zoning compl lance. Furthermore, the DiviSion
examines the microfilm of the subdivision plat to determine
if there are easement restrictions that need to besatisified. Following approval, the building permit
application is logged in for future reference.

27. In instances where a building permit is being renewed, 1.00 .18 .18the staff reviews the building permit application to assure
compl iance with the current zOrling codes •. .

( Office of Waste Since this office is the last agency outside OEM to 3.00 .17 .51 This processingL•••••

Management, .review the building permit application prior to the time includesDepartment of issuance of the building permit, this agency reviews processing dls-Public Works the building pennit application for completeness. cussed in item 29.

-
t \,~ ~

.. _ .. _.
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BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

Process

The agency checks to see that all other appropriate.
agencies have signed off, that the map reference num-
ber on the building permit application is correct,
and that the lot has been recorded.
The Office requires applicants to fill out an application
form.for Sewerage Service, accepts payment for sewer
availability fees when sewer taps are available;
checks to see if sewer tap fees were paid at a time
prior to the review of the building permit application,
and assigns a sewer shed code to the building permit
application. When the fees have been collected and
the building permit application has been approved by
the Office of Waste Management, the staff logs in the
building permit application authorization for future
reference. Funds collected for availability fees aretransferred to the Division of Finance.

verage
Processing
Time in Minutes

Average
Processing Cost
Per Minute

Tota
Processing
Cost Notes

The reason for
checking to
see if sewer
fees have al-
ready been paid
is because the
County. at the
applicant's op-
tion, will accept
sewerage avail-
ability fees at
the time of site/ <:fsubdivision plan ex>
approval. The ~
staff, therefore, ,J:has to verify the
fact that fees
were already paid
and where applic-
able, provide the
app 11cant ~Iith
credit

-------------------------------------------------------_. __ ...- .... __ .._. _ ..



BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

IIverage /\verage Total
Step Processing Processing Cost Processing
Number Aoency Process Time inM1 nutes Per Minute Cost Notes

Office of
Assessments .. .. .'

30. Upon receiving the building pennlt application, the'staff' '4.00 .15 .60researches the County documents and adds the map reference
'. number, the supervisor district, the deed book number,

the legal address, the lot number, the subdivision name,... and the deed book page number to the application. The
staff also certifies the name of the owner of the lot
as indicated on the building permit application. Thecertification frequently requires working with staff of the
Oivision of Mapping and the Clerk of the Circuit Court
where the lots are recorded.

31. The Office of Assessments reviews the building pennlt 6.50 .12 .78application to detennine if the builders, developers,
If)contractors and/or sub-contractors are properly licensed ex>and registered with the State and County. This is r-faccomplished by checking against appropriate directories. ,

As necessary, the staff issues a BuSiness, Professional ,:x;
and Occupational License (BPOL), and directs the contractors
to register with the State Registration Board so that they
can issue the State Revenue license.

,---
, l.~~

...
.. .
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BUILDING PERMIT PROCESSING PROCEDURES 1973 - 1974

ub1ished
Bureau
s indi-
pproxi-
of the
y and
nits
\~ater

e costs
djusted
for
~. 33,

Step
Average Average Total

Aaencv
Processing Processing Cost Processing

Number Process Time in Minutes Per Minute Cost Notes
Department of -'

Health
32. The Division of Environmental Health review preliminary 20.00 .Og .22 Documents p

plats and site plan in conjunction with building permit by the V.S.
0

application that are for construction of residential units of the Censu
utilizing well water supply. The review takes into cates that a
consideration location of the well in relation to the mate1y 12%
adjacent lot, the sHe sewage disposal systems, and the single famll
house itself. townhouse u

utl1 ize ~Ie11
system. Th
have been a
accordingly
Hems 31, 3:
and 34.

.
33. The division requires each applicant for a well permit to 3.00 .06 .02

fill out a permit application for the construction of
well s. The clerks review the application form for
completeness and accuracy.

;\. In order to process the well permit application, a County 80.00 .10 .96
sanitarian makes a field trip to the site to verify
location of proposed well as indicated on the p1an~. ,-

35. Well permits are issued only after the Supervisor in the 30.00 .10 -t .3~_____Division has had the opportunity to carefully review the .---- -

field inspector's report and the application itself. I.) ~

TOTAL 245.00 .09 21.16

~
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BUILDING PERMIT PROCESSING 'PROCEDURES' 1973 - 1974

Process
Upon the issuance of & renewed building permit the Pe~,it
Clerk cancels the original bul1dng permit by typing a
"Notice of Cancellation", and distributing copies
to the Assessments Office, Design Review Office, Zoning
Enforcement Office, and Sanitation Office. The PermitClerk also, pulls the address card and file jacket,
and cancels the Divisions copy of the original building
permit.
tOTAL

verage verage To a
Processing Processing Cost Processing
Time in Minutes Per Minute Cost Notes

,10 .12 1.20
"

/'\,.1-0
255.00 .09 22.36

---------------------------------------_._--_._-----_ .... , .



Appendix lA
Processing Costs

Division of Inspection Services, Department of Environmental Management
(Building PeY1llitIssuance Costs)

1. Base Personnel Cost
Title
Clerk

2. Supervisory Staff Cost
Title

Salary
Per Hours

$ 3.84

No. of
Persons

Supervised

o

Cost/Hour

$ 3.84

Average Salary Cost/Hour/Employee
3. Total Clerical 'and Supervisory Cost

Base Cost/Hour
Supervisory Cost/Hour
Director Personnel Cost/Hour

Asst. Branch Chief
Branch Chief
Division Dept. Director
Division Director
Secretary

*Fringe Benefits ($4.68 x 0.28)
Total Personnel Cost/Hour

$ 8.04
$ 9.75
$10.66
$11.73
$ 6.13

25 $ .32
26 $ .38
200 $ .05
202 $ .06
202 $ .03

$ .84

$ 3.84
$ .84
$ 4.68
$ 1.31
$ 5.99

,4. Administration Suoport Cost
Budget Division of Administrative Services, OEM = $451,482
Total Number of Employees in OEM = 338Administrative Support Cost/Year/Emp. = ($451~482 7 338) = $1,336
Administr,ative Support Cost/Hour/Emp. = ($1,336.-:-2,080) =

5. Operating Costs
Supplies Budgetted/FY1973 = $250,851
Supply Cost/Year/Employee = $250,851 7 203 = $1,236
Operating Cost/Hour/Employee = ($1,236 ~ 26'~ 80)=

*See Appendix 7 for explanation of Fringe Benefits

A-ISS
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Processing Costs, Divi: n of Inspection Services,
Department of Environme .....a1 Management
(Building Permit Issuance Costs) -- Continued
Page 2

6. Capital Eguipment Costs
Cost of desk, amortized over 10 years ($260 ; 10) = $26.00
Cost of chair, amortized over 10 years ($27 7 10) = $ 2.70
Cost of typewriter, amortized over 5 years ($460 ~ 5) = $92.00
Cost of calculator, amortized over 5 years ($150 7 5) = $30.00
Total Capital Cost/Year/Employee = $150.70
Total Capital Cost/Hour/Employee ($150.70 ; 2,080)=

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Costs
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee
Total Cost/Minute ($7.2:9: 60)=

A-l89

'Cost/Hour

$ .07

$ 5.99
$ .64
$ .59
$ .07
$ 7.29

$ .12



Appendix IB
Processing Costs

Division of Inspection Services, Department of Environmental Management
(Engineering Plan Review Costs)

25 $ .32
26 $ .38
200 . $ .05
202 $ .06
202 $ .03

$ .84

Salary
Per Hour

1. Base Personnel Cost
Title
Engineer $47.32

2. Supervisory Staff Cost
Title
Asst. Branch Chief $ 8.04
Branch Chief $ 9.75
Division Dept. Director $10.66
Division Director $11.73
Secretary $ 6.13
Average Salary Cost/Hour/Employee

3. Total Engineer and Supervisory Cost
Base Cost/Hour
Supervisory Cost/Hour
Direct Personnel Cost/Hour
*Fringe Benefits ($8.16 x .28)
Total Personnel Cost/Hour

4. Administrativ~ Support Cost

No. of
Person

Supervised

o

Cost/Hour'

$ 7.32

$ 7.32
$ .84
lS.16

$ 2.28
$10.44,

Budget Division of Administrative Services, DE~ = $451.482
Total Number of Employees in OEM = 338
Administrative Support Cost/Year/Emp. =($451,482 i 338) = $1,336
,Administrative Support Cost/Hour/Emp. = ($1,336 7 2,080) =

5. Operating Costs
Supplies Budgetted/FY1973 = $250,851
Supply Cost/Year/Employee = $250,851 : 203 = $1,236
Operating Cost/Hour/Employee = ($1,236 ; 267 80)

*See Appendix 7 faT explanation of Fringe Benefits.

p••••190
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Processing Costs, Divis",. of Inspection Services,
Department of Environmental Management
(Engineering Plan Review Costs) -- Continued
Page 2

6. Capital Equipment Cost
Cost of desk, amortized over 10 years ($260 7 10) = $26.00
Cost of chair, amortized over 10 years ($27 7 10) = $ 2.70
Cost of calculator, amortized over 5 years ($150 ; 5) = $30.00
Total Cost/Year/Employee = $58.70
Total Cost/Hour/Employee = ($58.70 ;.2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee
Total Cost/Minute ($11.70 .;60) =

A-191

Cost/Hour

$ .03

$10.44
$ .64
$ .59

'$ .03
$11.70

$ .20



Appendix 2A
Processing Costs

Division of Environmental Health, Department of Health
. (Plan Review Costs)

Salary
Per Hour

1. Base Personnel Cost
Title
Plan Reviewer (Sanitarian III) $ 6.64

2. Supervi sory Staff Cost

No., of
Persons

Supervised

o

Cost/Hour

$ 6.64

Average Salary Cost/Hour/Employee
3. Total Clerical and SupervisorYCosts

Base Cost/Hour
Supervisory Cost/Hour
Direct Personnel Cost/Hour
* Fringe Benefits ($7.73 ~.28)
Total Personnel Cost/Hour

Title
Supervisor (San. IV)
Asst. Div. Dir.
Div. Dir.
Secretary (Dir.)
Dept. Dir.
Secretary (Dept.)

$ 7.69
$ 9.35
$10.26
$ 3.35
$18.12
$ 4.82

15
47
48
48

237
237

$ .51
$ .20
$ .21
$ .07
$ .08
$ .02

$ 1.09

$ 6.64
$ 1.09
$ 7.73
$ 2.16 .$ 9.89

4. Administrative Support Cost
Budgetted FY 1973 for Department = $273,485
Est. for FY 1973 for Department ($273,485 .;0.695)= $190,no
Total Number of Employees in Health Department = 238 .
Administfative Support Cost/Hour/Emp. = ($190,110 ~ 238 ~ 26 ~ 80) =

5. Operating Cost
Not Available.

*See Appendix 7 for explanation of Fringe Benefits.
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$ .38



Processing Costs, Division of Environmental Health,
Department of Health
(Plan Review Costs) COl._;nued
Page 2

6. Capital Equipment Cost
Cost of desk, amortized over 10 years (260 ; 10) = $26.00
Cost of chair, amortized over 10 years (27 ; 10) = $ 2.70
Cost of calculator, amortized over 5 years (150 ~ 5) = $30.00
Total Cost/Year/Employee = $58.70
Total Cost/Hour/Employee = ($58.70 ~'2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employe
Cost to County (less 46 percent State Support) =

8~ Total Cost/Minute/Employee
Total Cost/Minute ($5.56; 60) =

A-193

Cost/Hour

$ .03

$ 9.89
$ .38

$ .03
$10.30
$ 5.56

$ .09'



Appendix 2B
Processing Costs

Division of Environmental Health, Department of Health
(Su~ervisory Review Costs)

Salary
Per Hour

1. Base Personnel Cost
Title

No. of.
Persons ..

Supervised Cost/Hour

Average Salary Cost/Hour/Employee

Sanitarian IV
2. Supervisory Staff Cost

Title
Supervisor (San. IV)
Asst. Div. Dir.
Div. Dir.
Secretary (Dir.)
Dept. Dir.
Secretary (Dept.)

$ 7.69

$ 7.69
$ 9.35
$10.26
$ 3.35
$18.12
$ 4.82

15
47
48
48

237
237

$ 7.69:

$ .51
$ .20
$ .21
$ .07
$ .• 08
$ .02

$ 1.09
3. Total Supervisory and Base Personnel Cost

Base Cost/Hour
Supervi sory Cost/Hour
Direct Personnel Cost/Hour
* fringe Benefits ($8.78 x .28)
Total Personnel Cost/Hour

.4. Administrative Support Cost
Budgetted FY 1973 for Department ~ $273,485
Est. for FY 1973 for Department ($273,485 .;0.695) = $190,110
Total Number of Employees in Health Department = 238
Administrative Support Cost/Hour/Emp. = ($190,110 :-238 :-26 ~ -80) =

5. Operating Cost
Not Available.

*See Appendix 7 for explanation of Fringe Benefits.
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$ 7.69
$ 1.09
$ 8.78
$ 2.46
$11.24

$ .• 38



Processing Costs, Division of Environmental Health,
Department of Health
(Supervisory Review Consts) -- ContinuedPage 2 '

6. Capital Equipment Cost
Cost of desk, amortized over 10 years (260 ; 10) = $26.00
Cost of chair, amortized over 10 years (27 7 10) = $ 2.70
Cost of calculator, amortized over 5 years (150~ 5) = $30.00
Total Cost/Year/Employee = $58.70
Total Cost/Hour/Employee = ($58.70 ;.2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employe
Cost 'to County (less 46 percent State Support) =

8. Total Cost/Minute/Employee
Total Cost/Minute ($6.29 ~ 60)

A-195

Cost/Hour

$ .03

$11.24
$ .38
$ .03
$11.65
$ 6.29

$ .10



Appendix 2C
Processing Costs

Division of Environmental Health, Department of Health
(Well Permit Iss.uanceCosts)

Salary
Per Hour

1. Base Personnel Cost
Title

No. of
Persons

Supervi sed, Cost/Hour

Average Salary Cost/Hour/Employee

Clerk
2. Supervisory Staff Costs

Title
Supervisor (San. IV)
Asst. Div. Dir.
Div. Dir.
Secretary (Dir.)
Dept. Dir.
Secretary (Dept.)

$ 3.77

$7.69
$ 9.35
$10.26
$ 3.35
$18.12
$ 4.82

o

15
47
.48
48
237
237

$ 3.77

$ .51
$ .20
$ .21
$ .07
$ .08
$ .. 02

$ 1.09
3. Total Supervisory and Clerical Costs

Base Cost/Hour
Supervisory Cost/Hour
Total Cost/Hour
*Fringe Benefits ($4.86 x .28)
Total Personnel Cost/Hour

4. Administrative Support Cost
Budgetted FY 1973 for Department = $273,485
Est. for FY 1973 for Department ($273,485 ~ 0.695) = $190,110
Total Number of Employees in Health Department = 238
Administrative Support Cost/Hour/Emp. = ($190,110 ~ 238 ; 26f 80) =

5. Operating Cost
Not Available.

*See Appendix 7 fo~ explanation of Fringe Benefits.
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$ 3.77
$ 1'.09
$ 4.86
$ 1.36
$ 6.22

$ .38



Processing Costs, Divisicin 6f Environmental Health,
Department of Health
(Well Permit Issuance Costs) Continued
Page 2

6. Capital Equipment Cost
Cost of desk, amortized over 10 years ($260 ~ 10) = $26.00
Cost of chair, amortized over 10 years ($27 ; 10) = $ 2.70
Cost of calculator, amortized over 5 years ($150 ; 5) = $30.00
Cost of typewriter, amortized over 5 years ($460 - 5) = $92.00
Total Capital Costs/Year/Employee = $150.70
Total Capital Costs/Hour/Employee($150~70 - 2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee
Cost to County' (1ess 46 percent State Support) =

8. Total Cost/Minute/Employee
Total Cost/Minute ($3.60 ~ 60) =

"
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Cost/Hour

$ .07

$ 6.22
$ .38
$' .07
$ 6.67
$ 3.60

$ .06



Appendix 20
Processing Costs

Division of Environmental Health, Department of Health
(Field Inspections Costs)

Salary
Per Hour

1. Base Personnel Cost
Title

No. of
Persons

Supervised Cost/Hour

*Fringe Benefits ($7.60 x .28)
Total Personnel Cost/Hour

4. Administrative Support Cost
Budgetted FY 1973 for Department = $273,485
Est. for FY 1973 for Department ($273,485 ~ 0.695) = $190,110
Total Number of Employees in Health Department = 238
Administrative Support Cost/Hour/Emp. = ($190,110 .;.238 ~ 26 .;80) =

,Average Salary Cost/Hour/Employee
3. Total Supervisory and Clerical Costs

Base Cost/Hour
Supervisory Cost/Hour
Direct personnel Cost/Hour

, .

Sanitarian II
2. Supervisory Staff Costs

Title
Supervisor (San. IV)
Asst. Div. Dir.
Div. Dir.
Secretary (Dir.)
Dept. Dir.
Secretary (Dept.)

$ 6.51

$ 7.69
$ 9.35
$10.26
$ 3.35
$18. 12
$ 4.82

o '

15
47,
48
48
237
237

$6.51

$ .51
$ .20
$ .21
$ .07
$ .08
$ .02

$ 1.09

$ 6.51
$ 1.09
$ 7.60
$ 2.13
$ 9.73

$ .38

5. Operating Cost
Not Available.

*See Appendix 7 for explanation of Fringe Benefits.
A-198



Processing Costs, Divic~~n of Environmental Health,
Department of Health
(Field Inspections Costs) -- Continued
Page 2

6. Capital Equipment Cost
Cost of desk, amortized over 10 years ($260 ~ 10) = $26.00
Cost of chair, amortized over 10 years ($27 ';'.10) = $ 2.70
Cost of calculator, amortized over 5 years ($150 ~ 5) = $30.00
Tot~ Cost/Year/Employee = $58.70
Total Cost/Hour/Employee = ($58.70 ~ 2,080) = $.03
Cost of automobile, less redemption value ($5,800 - 800) = $5,000
Cost of automobile, amortized over 5 years = $l,OOO/Yr. = $ .48/Hr.
Total Cost/Hour/Employee ($ .03 + $ .48) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee .
Cost to County (less 46 percent State Support) =

8. Total Cost/Minute/Employee
Total Cost/Minute ($5.73 7 60)

A-199

Cost/Hour

$ .51

$ 9.73
$ .38

$ .51
$10.62
$ 5.73

$ .10



Appendix 3A

Salary
Per Hour Cost/Hour

l. Base Personnel Costs
Title
Clerk $ 4.13 $ 4.13

2. Supervisory Staff Cost
Title.
Supervisor $ 6.18 10 $ .62
Division Director $11.53 64 $ .18
Secretary $ 4.24 64 $ .06
Department Director $14.95 149 $ .10
Secretary $ 6.16 149 $ .04
Average Supervisory Cost/Hour/Employee $ 1.00.

3. Total Clerical and Supervisory Cost
Base Cost/Hour $ 4.13
Supervisory Cost/Hour $ 1 .00
Total Personnel Cost/Hour $ 5.13
* Fringe Benefits $ 1.44
Total Personnel Cost/Hour $ 6.57

4. Administrative Support Cost
Budgetted FY 1974 for Department $214,655
Admin. Support Cost/Hour/Employee ($214,544 . 150 . 2,080) = $ .69• •

5. Operating Cost
Not Available

*See Appendix 7 for explanation of Fringe Benefits
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Process ing Costs, Divi. ,n of Persona 1.Property,
Office of Assessments
(Contract Registration Certification Costs)--Continued
Page 2

6. Capital EguipmentCost
Cost of desk, amortized over 10 years ($260 ; 10) = $26.00
Cost of chair, amortized over 10 years ($27.00 T 10) = $ 2.70
Cost of typewriter, amortized over 5 years ($460 T 5) = $92.00
Total Capital Cost/Year/Employee = $120.70
Total Captital Cost/Hour/Employee ($120.70 ~ 2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee
Tot~l Cost/Minute ($7.32.~ 60) =

. \

A-201

Cost/Hour

$ .06

$ 6.57
$ .69
$ .06$ 7.32

$ .12



Appendix 3B
Processing Costs

Division of Real Estate Assessments, Office of Assessments
(Ownership Certification Costs)

Salary
Per Hour

*See Appendix 7 f~r explanation of Fringe Benefits

A-202

No. of
Persons

Supervised Cost/Hour



Processsing Costs, Oivbion of Real Estate Assessments,
Office of Assessments
(Ownership Certification Costs). -- Continued
Page 2

6. Capital Equipment Cost
Cost of desk, amortized over 10 years ($260 ; 10) = $26.00
Cost of chair, amortized over 10 years ($27 i 10) = $ 2.70
Totai Cost/Year/Employee = $28.70
Total Cost/Hour/Employee = ($28.70 ; 2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee
Total Cost/Minute ($9.28 ; 60) =

A-203

Cost/Hour

$ .01

$ 5.12
$ .69
$ 3.46
$ .01
$ 9.28

$ .15



Appendix 4
Processing Costs

Division of Zoning Enforcement, Department of Environmental Management
(Zoning Code Enforcement ~osts)

Salary
Per Hour

-No: of
Persons

Supervised Cost/Hour
1. Base Personnel Cost

Title
Clerk $ 5.02 $ 5.02

2. Supervi sory Staff Cost
Title .

$ 2.03
$ 9.27

$ 5.02
$ 2.22$ 7.24

$ 1.76
$ .11
$ .35

$ 2.22

4
37
37

$ 7.04
$ 3.98
$13.01

Supervisor
Dept. Secretary
Director
Average Salary Cost/Hour/Employee

3. Total Clerical and Supervisory Cost
Base Cost/Hour
Supervisol'7YCost/Hour
Director Personnel Cost/Hour
*Fringe Benefits ($7.64 x .28)
Total Personnel Cost/Hour

4. Administrative Support Cost
Budget Division of Administrative Services, OEM = $451,482
Total Number of Employees in OEM = 338
Administrative Support Cost/Year/Employee = ($451,482 i 338) = $1,336
Administ~ative Support Cost/Hour/Employee = ($1,336 ;.2,080) = $ ~64

$ .75

*See Appendix 7 for explanation of Fringe Benefits



Processing Costs, Divis.un of Zoning Enforcement
Department of Environmental Management
(Zoning Code Enforcement Costs) -- Continued
Page 2

6. Capital Equipment Costs
Cost of desk, amortized over 10 years ($206 7 10) = $26.00
Cost of chair, amortized over 10 years ($27 ~10) = $ 2.70
Cost of typewriter, amortized over 5 years ($460 ;.5) = $92.00
Cost of calculator, amortized over 5 years ($150 ~ 5) = $30.00
Total Capital Cost/Year/Employee = $150.70
Total Capital Cost/Hour/Employee ($150.70 ~ 2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee
Total Cost/Minute ($10.71 ; 60) =

A-20S

Cost/Hour

$.07

. $ 9.27
$ .64
$ .73
$ .07
$10.71

$ .18



Appendix 5
Processing Costs

Division of Design Review, Department of Environmental Man~gement
(Plan Review Costs)

Salary
Per Hour

No. of
Persons

Supervised Cost/Hour
1. Base Personnel Cost

Title
Engineer $ 7.70 $ 7;70

2. Supervisory Staff Cost
Title

$ .22
$ .23
$ .07
$ .53
$ .22
$ 1.27

$ 7'.70
.$ 1.27
$ 8.97
$2.51
$11.48

55
54
55
17
17

$12.07
$12.68
$ 4.09
$ 9.06
$ 3.81

Div. Director
Dept. Director
Dept. Secretary
Branch Sup.
Branch Secretary

*Fringe Benefits ($8.97 x .28) =
Total Personnel Cost/Hour

4. Administrative Support Cost
Budget Division of Administrative Services, OEM = $451,482
Total Number of Employees in OEM = 338
Administrative Support Cost/Year/Emp. =($451,482 ~ 338)= $1,336
Administrative Support Cost/Hour/Emp. =($1336 f 2,080) = $ .64

Average Salary Cost/Hour/Employee
3. rota1 Supervi sory and Clerical Cost

Base Cost/Hour
Supervisory Cost/Hour
Director Personnel Cost/Hour

5. Operating Cost
Supplied Budgetted for FY 1974 = $22,961
Supply Cost/Year/Employee = $22,961 ~ 56 = $410.02
Supply Cost/Hour/Employee = ($410.02 :-26 - 80) = $ .20

* See Appendix 7 for explanation of Fringe Benefits
A-206



Processing Costs, Divi In of Desig~ Reivew,
Department of Environmental Management
(Plan Review Costs) -- Continued
Page 2

6. Capital Equipment Cost
Cost of desk, amortized over 10 years ($260 ; 10) =$26.00
Cost of chair, amortized over 10 years ($27 ~ 10) =$ 2.70
Cost of typewriter, amortized over 5 years ($460 .;.5) =$92.00
Cost of calculator, amortized over 5 years ($150 ~ 5) =$30.00
Total Capital Cost/Year/Employee = $150.70
Total Captial Cost/Hour/Employee = ($150.70 ;.2,080) =

7. Total Cost/Hour/Employee
Personnel Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee
Total Cost/Minute ($12.39 ; 60)=

A-207

Cost/Hour

$ .07

$11.48
$ .64
$ .20
$ .07
$12.39

$ .21



Appendix 6
Processing Costs

Office of Waste Management, Department of Public Works
(Sewer Availability Reivew Costs)

Salary
Per Hour

1. Base Personnel Cost
Title

No. of
Persons

Supervi sed. Cost/Hour

Average Salary Cost/Hour/Employee

Engineering Technician
2. Supervisory Staff Cost

Title
Supervisor
Branch Chief
Division Director.
Division Secretary
Office Director
Office Secretary
Dept. Director
Dept. Secretary

$ 4.81

$ 6.94
$11.29
$10.28
$ 3.91
$15.00 '
$ 4.61
$16.50'$ 6.18.

5
14
39
39
216
215
750
750

$ 4.81

$ 1.38
$ .80
$ .26
$ .10
$ .07
$ .02
$ .02
$ .01

$ 2.66
3. Total Supervisory and Clerical Cost

Clerical Cost/Hour
.Supervisory Cost/Hour
Direct Perconnel Cost/Hour
*Fringe Benefits ($7.47 x .28) =
Total Personnel, Cost/Hour

4. Administrative Support Cost
Not Available

5. Operating Cost
Supplied Budgetted FY 1974 = $36,509
Supply Cost/Year/Employee $36,509 ~ 44 = $829.75
Suuply Cost/Hour/Employee = $928.75 ~ 2,080 =

*See Appendix 7 for explanation of Fringe Benefits.
A-2G8 .

$ 4.81
$ 2.66
$ 7.47
$ 2.09$ 9.56

$ .39



Processing Costs, Offic Jf Waste Management
Department of Public Works
(Se\'JerAvailability Review Costs) -- Continued
Page 2

6. Capital EguipmentCost
Cost of desk, amortized over 10 years ($260.+ 10) =$26.00
Cost of chair, amortized over 10 years ($27 ~ 10) = $ 2.70
Cost of calculator, amortized over 5 years ($150 - 5) = $30.00
Total Capital Cost/Year/Employee = $58.70
Total Capital Cost/Hour/Employee = ($58.70 ; 2,080) =

7. Total Cost/Hour/Employee
Personn'e1 Cost
Administrative Support Cost
Operating Cost
Capital Cost
Total Cost/Hour/Employee

8. Total Cost/Minute/Employee,
Total Cost/Minute ($9.98 ~ 60) =

A-209

Cost/Hour

$ .03

$ 9.56
$ .39
$ .03
$ 9.98

$ .17



Fringe Benefits FY 1974
Socia1 Securi ty
Gro~p Health Insurance
Group Life Insurance
Employee Leave
Workmans Compensation
Retirement Fund

Appendix 7

A-210

Percent of Salary
5.84%
2.57%
.43%

13.78%
.40%

5.42%
.28.44%

- .~~_.;gg"e .'



78-571 sab

1

(WITNESS: Mr. Hall)

* * *
BY MR. LAWRENCE:

[ 23]

2 Mr. Hall, to date, has Ryland ever reimbursed

3 you for the payment of this check?

4

5

A.

Q.

No, they have not.

Now, in each instance, with regard to the

6 purchasing of these permits that are on the master list,

7 what procedure did Miller and Smith follow?

8 A. Normal procedure that was applicable in

9 Fairfax County at that time, which was submitting site

10 plans, submitting an application, submitting a set of

11 building plans for approval, obtaining the permit, and

12 payi~g the fee.

13 Q. Well, let me ask you more specifically, when

14 was the fee paid fer the permit?

15 A. The fee was paid at the time of the issuance

16 of the permit.

17 Q. Did you ever pay for the permits at the time

18 of initial submission of your site plans and building

19 plans?

20 A. No, the only time, to my recollection, that we

21 did that would be if it were a new set of plans for

22 approval, we would submit one application, one building

~ set of plans, and one fee at that time.

3' WINCHESTER STREET

WARRENTON. VIRGINIA 221 Be

3.".I,ga

L BI: L REPORTING SERVICE
CERTIFIED VERBATlIo4 REPORTERS

A-211

loseo Io4AIN STRE'ET. SUITE 3111
FAIRFAX. VIRGINIA 22030
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78-571 sab

1

(WITNESS: Mr. Hall)

All subsequent fees for the same plans,

[ 24]

2 would it be tendered at the time the permit was issued?

3

4

A.

Q.

That is correct.

How many different house-types were there

5 in the subdivisions that were included in this master

6 list?

7

8

A. Are you talking about the total?

Yes, for all of the subdivisions that are

9 included in this master list?

10 A. To my recollection, there were 11, with

11 variationsi but, 11 basic house-types.

12

13

Q.

A.

What do you mean by variations?

An optional garage, or a fireplace, or a

14 elevation change~

15 Now, were apy of the houses that are on

16 this master list under septic or well -systems?

17

18

19

20

A.

A.

No, they-were all on sewer and water.

Public sewer and water?

That is correct.

Were any penalties assessed against Miller

21 and Smith with regard to any of these permits?

22 A. Not to my knowledge, no.

Would you have known if they were assessed?
* * *

3' WINCHESTER STREeT
WARRENTON. VIRGINIA 22.88
34'., 'SUi'

L BitL REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

A-212
IO:leo MAIN STREET. SUITE 3' II

FAIRFAX. VIRGINIA 22030
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78-571 sab (WITNESS: Mr. H~ll)

* * *
1 program for everything within the town limits?

2

3

4

A.

A.

That is correct.

You have known that since April, 1974?

That is correct.

5 MR. FINNEGAN: I'll just leave this for

6 identification. I'll have it introduced through

7 Mr. James' examini~g.

8 BY MR. FINNEGAN:

9 ~ Turning your attention to Hiddenbrook,

10 Section 4, do you recall what house models were used

11 in Hiddenbrook, Section 4?

12 A. To obtain the permits on the list you are

13 talking about?

14

15

16

17

~

~

A.

Yes.

The model name is what you want to know?

Yes.

When we first started Hiddenbrook,we would

18 have had four types. It would have been the -- it would

19 have been the Forestbrook, the Hillbrook~ the Meadowbrook,

20 and the Glenbrook, if I'm not mistaken.

21 ~ Aren't those the same type of models used in

22 ,the Hiddenbrook,Section 3 ?

23 A.

31 WINCHESTER STRE,ET

WARRENTON. VIRGIN'" 22186

347.11SUilJ

That is correct.

L 8c L REPORTING SERVICE
CERTIFIED vERBATIM REPORTERS
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78-571 sab (WITNESS: Mr. Hall) [31]

~ And the working drawings would be very

,
~ To obtain the permits?

numbers there and two fees?

~ Yes, correct; they would have been the same

Further right, there would

The second number in the same column

~ Yes.

the permit number.

would be the renewal number.

have been a fee for the first permit and then a renewal

lot number 565, could you explain why you have two permit

Mill, I notice that you have two permit numbers next to

The permit number that is first listed would have been

~ So, those permits -- those plans forSeruon 4 v.ouldIave

~ Okay, 565, would have been the lot number.

A. That is correct, that is the building plan,

~ Now, turning your attention to page Delta A, 18,

the site plan is different.

of Defendants Number 1, and to lot number 565 of Fox

me right.

been prepared the same time that the plans for Section 3

plan to obtain all the permits, if my recollection serves

would have been prepared, because they were the same plans?

similar, if not the same?

fee.

1

2

3

4

5

6

7

8

9

10

11
{

12

13

14

15

16

17

18

19

20

21

22

23

------_.•.
3' WINCHESTER STREET J
w ..•.RRENTON. VIRGINIA, 22188 I
347.1198 ,-

L a. L REPORTING SERVICE
CERTIFIED VERBA.TIM REPORTERS

. .. A-214
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78-571 sab (WITNESS: Mr. Hall)

1 Q. And that renewal fee was paid in July of1974i

2 isn't that correct?

3 A. Correct; that's what the date says is

4 July 10th, 1974.

5 Q. Now, at the time of the renewal, were the

6 plans for that lot number 565 any different than the

7 plans for the original permit issued on -- which was

8 applied £or on April 10th, 1973?

9

10

A.

Q.

To my knowledge, it wouldn't have been, no.

It would have been the same, exact same,

11 working drawings?

12 A. Or they would not have reissued a renewal.

13 It would have been a new permit if anything had changed.

14 Q. Right. Now, would that be true with regard to

15 not only lot number 565, but 566 through 584?

16 A. In accordance with this list, yes. The same

17 information pertains.

18 Q. Okay. Now; drawing your attention to Fox Mill;

19 Section 4, lots 405 through 407, that would be -- page

20 Delta A, 22, starting with lot 405 through lot 471, the

21 amounts for these permits were $10; isn't this because all

22 these permits were actually renewal.s?

,
.........

23 A. It does not say renewal. I do not -- I would

31 WINCHESTER STREET
WARRENTON. VIRGINIA 22188
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78-571 sab (WITNESS: Mr. Hall)
[ 33]

1 assume the fee is a renewal fee, but I could not tell

2 you they are renewals from this list~ no.

3

4 that time?

Can you recall submitting new permits at

5

6

7

8

9

A- New plans?

Q. New plans for those permits that I've just

mentioned?

,A- Na, I do not recall.

Q. Now, I'd like you to take a look at lot

10 numbers 543 through 553, of page Delta' A, 26, these were
.

11 also $10 fees. They also reflect an issuance date of

12 July, '74; aien't these also renewals?

13 A. The same information would pertain. I do not

14 see renewal here and I couldn't tell you, offhand

15 Do you know if you submitted a new plan at

16 the time you requested those permits?

17

18

A. I do not recall.

Would it have been possible that you might have

19 or is it highly unlikely that you would have?

20

21

A-

Q.

It's highly unlikely that we would have.

You would have just been in there to renew

22 the old permits. Now, isn't that.true also of lot

~ numbers 826 through 829, page Delta A, 34?

31 WINCHESTl'R STREET
WARRENTON. VIRGINI~ 221S&

347."88

L 8<L REPORTING SERVICE
CERTIFIED VERB"TlM REPORTERS

A-216
'0~1I0 •••••,N STREET, SUITE 3111

F"'RF"X. VIRGINI" 22030

""1-''''.



7'8-571 sab (WITNESS: Mr. Hall)
[ 34]

1

2

3

4

A.

Q.

A.

Q.

Which lot numbers, again?

826 through 829.

The same information.

Same information -- highly unlikely that

5 you would have submitted a plan. Those plans would have

6 been the plans in effect at the time of the original

7 permit; is that correct?

8 MR~ LAWRENCE: . Your Honor, I object. This is

9 just speculative. What does highly unlikely mean? It's

10 just speculation, Your Honor.

11 THE COURT: You're going to have to be a

12 little more specific there; in other words, if he

13 knows what they are --

14 MR. LAWRENCE: He says he doesn't recall,

15 Your Honor.

16 MR. FINNEGAN: Obviously, he doesn't know

17 and I want him to say that all these permit numbers I

18 have given. -- I will put on testimony in my case as to

19 what they were for.

20 THE COURT: In other words, if he knows.

21 If he doesn't know, I don't know how he can testify to

22 it. Mr. Finnegan, if he knows that this was the $10 --

23 what the $10 fee was, then, I think he can testify to it,
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78-571 sab (WITNESS: Mr. Hall)

1 But, if he doesn't know what it means, then, I think,

2 somebody else will have to testify.

3 BY MR. FINNEGAN:

4 Q. Would anybody at Miller and Smith know what

5 these $10 fees were for now, 1978?
. .

6 A. I don't think anyone person you could go

7 and ask, no. But, we could probably go back and research

8 the file and find out what that permit number is, if we

9 have a copy of it, which I'm sure we do. Then, we'd

10 definitely see on it what it is.

11 Q. Wouldn't that be true, now, for all the

12 permits that were applied for'in June and July of 1974

13 the 136 permits that are included in this Exhibit? They

14 were applied for in June and July of 1974?

15

16

A.

Q.

I don't understand the question.

Let me rephrase it. Do you know if any of

17 the permits at issue, applied for in'June of 1974, or

18 July of Ig74, were for new con~truction or were the~ for

19 renewals of working drawings that had been previously

20 submitted to Fairfax County --

21 MR. LAWRENCE: Your Honor, he already says

22 he doesn't recall that.

23 THE COURT: Well, let him answer it. See if he

31 WINCHESTER STREET

WARRENTON. VIRGINIA 22188

347.'UJlit

L B< L REPORTING SERVICE
CERTlFIEO VERBATIM REPORTERS

A-218
,0~1l0 MAIN STREET. SUITE 3111

FAIRFAX. VIRGINIA 22030

1111'.'.1.



7 8- 5 71 s ab [ 36]
(WITNESS: Mr. Hall)

.. ,
1

2

does know.

THE \VITNESS: N~, I do not know.

3

4 Q.

BY MR. FINNEGAN:

On your direct examination, you testified

5 that there were 11 different models, with variations?

6

7

8

A.

A.

If I would remember correctly, yeah.

How did you come up with the number, II?

Well, I know we have -- Hiddenbrook had

9 four models. I knew.that Fox Mili Estates~ if I recollect

10 the permits we had obtained, had. three models, and the

11 ones in the Town of Herndon, if I remember correctly,
(

12

13

had four.

Q. Let me call off some ndmes of house models

14 and tell me whether or not, if you recall, if they were

15 in Fox Mill: Meadowbrook?

16

17

18

19

20

21

22

23

A.

Q.

A.

Q.

A.

Q.

A.

Q.

Knollwood?

I don't remember.

Glenbrook?

Yes.

Madison?

No, I don't remember.

Could that have been a Ryland home?
* * *

.
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78-571 sab (Excerpts from Defendants' Motion to Strike)

'* * *

[ 59 ]

1 Mr. Lawrence a few minutes to read it. It's only a page

2 and a half.

3 THE COURT: Why don't you just go ahead and.

4 state it and let him answer. I think it would be quicker

- 5 than recess again and give him a chance to read it.

6 MR. FINNEGAN: Yes, Your Honor.

7 The evidence brought before the Court by

8 complainant in this case is that working drawings for

9 bhese- houses were submitted with the application at the

10 time the application for bui~ding permits was submitted.

11 We have, in evidence, the application dates for these
('

12 permits. These application dates are all prior to

13 September 1, 1973, with the exception of Hiddenbrook,

14 Section 4, and June and July, 1974, permits.

15 The Hiddenbrook, if I might address myself

" 16
Ito the Hiddenbrook, Section 4 -- they were applied for

17 on September 5th and September 7th of 1973; that's the

18 Wednesday and Friday of the Labor Day week of that year.

19 The testimony presented by witnesses for complainant.

w indicates that the Hiddenbrook, Section 4, working

21 drawings had been prepared at the same time as the Hidden-

22 brook, Section 3, drawings. If the Court wishes to refer

23 to the application dates, those dates for Hiddenbrook,
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78-571 sab (Excerpts from Defendants' Motion to Strike) [ 60]

Section 3, were prior to September 1,1973.

after.

with regard to the June and July, 1974,

permits, those 136 permits that are at issue, the

was that it was

"Buildings, etcetera, existing or36-103, of the Code:

Now, complainant has had the opportunity to

building for which working drawings have been prepared

Your Honor, we submit to the Court that the

the exact same working drawings as for .the original

mitted at that time. That, most likely, they were

address this argument in its trial memorandum and refers

What is the ~pplicable building regulation?

building regulations in effect at that time."

applicable building re~ulation -- or the applicable --

six months and then no refund would be allowed there-

prior to the effective date shall remain subject to the

projected before the effective date of the Code. Any

provided that refunds would be allowed within the first

testimony by complainants' witness

highly unlikely that any new working drawings were sub-

penni t.

was Section 6-5 of the 1969 Fairfax County Code, which

I would draw Your Honor's attention to Virginia Code

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

- 23--.
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78-571 sab

1

(Excerpts from Defendants' Motion to Strike)

to Section 36-103 as a grandfather clause. In many

[ 61]

2 ways it is. .It's -- it's the General Assembly's

3 recognition of the builder's right to rely on building

4 standards in effect at the time he submits his applica-

5 tion -- his working drawings, his application. It all
6 makes sense. The builder has expended monies in good

7 faith reliance upon the Codes in effect at that time.

8 It's -- we can draw a parallel with the vested rights

9 case~, medical structures, city service. He has that

10 good faith reliance. When he puts in that application,

11 'he's done everything he possibly can and that is the

12 regulation that is applied to that building permit applica-

13 tion.

14 Now, the complainant can't have it both ways.

15 If that's the one that applies to the construction standard,

16 it certainly applies to the refunds.

17 I would draw Your Honor's attention to the

18 second paragraph of 36-103: Subsequent reconstruction,

19 etcetera, shall be subject to pertinent provisions of

20 the building code; meanirig, subsequently, whatever is

21 applied for has to be subject to the building code in effect

22 at the time of that subsequent application. It doesn't

~ say that subsequent refunds or subsequent request for
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78-571 sab (Excerpts from Defendants' Motion to Strike) [ 62 ]

1 refunds will be -- will apply to -- excuse me, let me

2 start that sentence again that subsequent refunds will

3 be determined by the Code in effect at the time the refund

4 is requested. It's only common sense that if the-building

5 regulation in effect for construction standards is the one

6 in effect at the time of the application, then it must

7 also be the applicable building regulation with regard to

8 refunds.

9

10

Your Honor, I would submit to you that

vast majority, if not all, of the-working drawings

the

~~

11 building permits that are- at issue in this case, were

12 prepared in that year prior to the issuance of the building

13 permits. If that's the case, then the building regulation~

14 in effect at that time is the effective building regulation.

15 And, that is the one that should be applied.

16

17

18

19

20

21

And, therefore, we request the Court to strike

the complainants' evidence with regard to any building

permit which was -- which was applied for by September 1,

1973, as to whether or not Section 118.7 is applicable to it.

Thank you, Your Honor.

THE COURT: Aren't you going to address to all

~ of them? Let's go ahead and address all your grounds~

23 MR. FINNEGAN: Oh, excuse me; Your Honor, I was
*.:**
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78-571 sab (Excerpts from Defendants' Motion to Strike) [ 92]

* * *

State Board. of Housing, which he had no knowledge o£.

prepared in the year prior thereto gives the developer

at the ti~e of-application is the building regulation

an opportunity to argue, look at what I did back here

clearly,

you might

Because it's --

But,

I'm not going

Thqt's the Cod~at

That's why they have

I'm going to take these

No, Your Honor.

And not the date of issuance of

All right.

to have knowledge of everything that

The -- how can the builder be responsible

THE COURT:

MR. FINNEGAN:

THE COURT:

you give me a break and put it in there.

the permit?

might have four, five months, six months

it's got to be the effective building regulation in effect

have a year.

during that period between application and issuance, you

for changes that have been -- occurred by action of the

~has to be applied.

it's in compliance with the Code.

He is assumed

he's done. He brings an application in because he thinks

expended money; to put it in with compliance with the

Motions under advisement, Mr. Finnegan~

Code that day that he brings it in.

y~u're going to be aR~lying.

and I have done this within the six months, why don't

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

~ 23
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78-571 sab (Excerpts from Defendants' Motion to Strike) [ 93]

and come back at ten minutes of two; .in other words --

take all three of them under advisement at this time --

object to my first witness.

have a witness that you could put on in ten minutes?

I just

I just

rather

So, I'll

No, I don't believe so.

I don't believe it would be

Yes, Your Honor.

Why don't we take a recess. We'll

Let's do this; I'll recess at this

MR ..FINNEGAN:

THE COURT: Why don't we do this;

MR. FINNEGAN:

I'm sure that Mr. Lawrence will immediately

THE COURT:

MR. FINNEGAN:

THE COURT:

If not, we just go ahead and recess at this time

to make a ruling on them, now, at this time.

want to complete a record on the case, now.

all three of these grounds that you've asserted here .

than start on one right now, in other words, you couldn't

get your direct examination in ten minutes of these witnessEs

would take

have two, perhaps, three witnesses remaining and they

here.

possible.

a witness, have five minutes, and then quit.

take a recess until ten minutes of two rather than start

.At thi~ time, it's about ten minutes of one. Would ~ou

time until ten minutes of two.
* * *

r
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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78-571 sab
(WITNESS: Mr. Hall)

* * *
1 requirements are, and we would hopefully put them

2 on there at the time, and that would be four months

3 in advance of the application. But, there are things

4V that are done as of the last date, up until the approval"

5 time.

6 BY MR. FINNEGAN:

7 Q. Do you know" if any of the working drawings,

8 with iespect to the per~its at isstie, if they were --

9 when they were prepared? Can you give me a time frame?

10

11

12

13

A.

Q.

A.

Q.

No.

Absolutely none?

Not all from memory, no.

Some might have been "-- 'olorkingdrawings

14 might have been changed before the day cif application?

15 A. Could have been. Some happen after the

16 application has been made, if Fairfax County so notes,

17 or they say this particular sheet, number 308, does not

18 meet County standards, and you're going to have to get

19 an engineer to do such and such, and so and so. Then,

20 we have to do that prior to approval.

21

22 A.

Okay.

That's the notations that are on the front,

~ in accordance with the window sizes, fire stops.
* * *
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78-571 sab (Court's denial of Defendants I right to introduce
evidence of costs incurred by Fairfax County)

[ 146]

*. *. * .

correct?

\
\

THE COURT: What statements do you want to

been corrected, as of "78, from what I understand; but,

It is certainly

Somebody, apparently,

I don't think there is

801-386 in the Code

I think the County just

Well, unfortunately, Mr. Finnegan,

In other words, I can't see any way

I think it's unfortunate they didn't, at

THE COURT:

It is ~ertainly in eviden~e.

around it.

the time they took this action.

talking about work here in 118.8, they're talki~g about

of course, it's been my position all along ,that the County is

fee schedule. It's in our ordinances and it was passed,.

MR. FINNEGAN: ,You~ Honor can take judicial

processing these applications.

any way in the world you can read that in 118.8. And,

anyway, there is no doubt in my mind that when they are

bound by 18.8 because that was the law at the time that

been corrected. I think the particular situation has

it is my position all 'along,

by a resolution, 80l-County 6.

stuck with 118.8.

relevant.

provides for this judici~l notice.

notice of the fact that the County has established a
.•.•...•

overlooked it. I understand, at the present time, it's

work iri the project, not work that the County's done in

:.. 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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78-571 sab (Court's denial of Def'endants' right to introduce
evidence of costs incurred by Fairfax County)

[147]

these particular funds were accepted. Arid, I think

that has been in my memorandum. I think I've stated

it clearly in the memorandum that this is the position

of the Court and I think the objection is well ta.ken.

But, I'm going to let you p~offeD this for the record;

in other words, we've gone this far, you might as well'--

proffer this evidence and then if it's appealed, the

Supreme Court can see what his testimony would be, and

so forth. So, I'm going to sustain his objection and

let you proffe~ at this time, put in the record the

testimony of the witness here for the purpose of the

Court being -- I don't think -- there's no doubt in my

mind that the County is bound by 118.8 and there is

nothing in that and no way in the world that you can read

that what they're talking about insofar as computing the

volume of work, that it is the volume of work that the

County has done. They're ta'lking about work that was done

on the project and here it is,quite obvious that no work

was ever done.

MR. FINNEGAN: Your Honor, it's your ruling

-then that the cost for processing, reviewing, and approving

.the contract

THE COURT: That's right. In other words,
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7.8-571 sab (Court I S denial of Defendants' right to introduce
evidence of costs incurred by Fairfax County)

[ 148 ]

1 the County is not entitled to any offset or any credit

2 for the amount of work done on this.

3 But, I'm going to let you

4 MR. FINNEGAN: Yes, Your Honor.

5

6 record.

THE COURT: --put his testimony in the

The Supreme Court may feel a little different.

7 I don't profess to be infallible. But, at the same

8 time, I think I'm' right or I wouldn't make the ruling

9 if I didn't think I wasn't.

10 MR. FINNEGAN: Yes, Your Honor, if you will

11 THE COURT: I'll note your exception to the

12 Court's ruling but I III let you proffer aridput into evidence

13 the testimony of the witness so it will be in the

14 record and if the case happens to come back here for

15 a retrial, .1111 know where we stand on this point.

16 MR. LAWRENCE: Excuse me. Is that Exhibit

17 Number 13, Your Honor?

18

19 will be --

THE COURT: 13 is the 173-'74 -- so that

20 MR. FINNEGAN: So that will be marked for

21 identification only.

22 THE COURT: In other words, I've already

23 ruled on 12, the cost study of '78. 13 will be for
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78_571 sab (WITNESS: Mr. Ahuja) [149]

/' ..

i

1 identification only and this is what your testimony will

2 be with reference to. But, I'm going to let you proffer

3 his testimony so we will have ~he record and if it ever

4 co~es back again, we won't have to re-hash this part

5 of it again.

6 MR. FINNEGAN: Yes, Your Honor. 1'1,1 try to

7 do this in as most expeditiously manner as possible.

8 THE COURT: Go ahead and do it any way you

9 want to, Mr. Finnegan. I'd just as soon be sitting here

10 as working back in Chambers.

11 BY MR. FINNEGAN:

12 Were you able to come to an opinion with

13 regard to the average cost of processing building permits

M in fiscal year, 1974?

15 A. Yes, I was. The estimated price of the cost

16 was, approximately, $21.16 for the issuance of the buildinc

17 permi t.

18 MR. LA~vRENCE: Excuse me. As Your Honor

19 is proceeding with the proffer, am I going to have to

20 go through with cross examination and everything on that

21 proffer?

22 THE COURT: I think you should.

23 MR. LAWRENCE: Your Honor, then I would have
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78-571sab [150]
(WITNESS: Mr. Ahuja)

$21.16.

BY MR. FINNEGAN:

I don't think the facts have been established on which

~ How did you come to that result?

He's already given the opinion

In other words, he's. going to layTHE COURT:

MR. LAWRENCE:

THE COURT: With the understanding he's. going

At the onset I interviewed people from the

for processing applications and then I will go into how

the methodology that was used for deriving the 1978 cost

A Well, in that case, I'll have to explain to you

to object at the outset of his forming an opinion because

without laying the foundation first.

..-to tie it in; in other words~ establish the basis for the

a foundation, I assume, on how he arrived at this $21.16.

he can render an opinion as an expert.

I derived the 1973, '74 figures.

Division.of Inspection Services to see what the basic

that the applicant could get a permi~ in his hand when

procedure was for processing building applications so

that were involved and the various people that were

he left. And then I documented all the various steps

involved and I talked to each one of those individuals

\ ' .1

2

3

4

5

6

7

8
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78-571 sab (WITNESS: Mr. Ahuja) [151 ]

I that were involved in the building permit processing.

2 And I sat down with them. and talked with them as to what

3 they did and approximitely how long it took to do them.

4 .And I also asked them to perform a survey for a period of

5 one week to note how long it took approximately on the

6 average to process building permit applications for new

7 single family construction.

8 At the same time the numbers were derived on

9 certain assumptions. One, that none of the processi~g.

10 that had a separate fee would be included in this analysis;

II for example, if a house was built on a -~ on a septic tank,

12 there's a separate perc test fee that is involved and,

13 for that reason, that was not included in here. Also,

14 for those processes which did not occur on a consistent

15 basis, some adjustments were made; for example, according

16 to the Bureau of Census, about approximately 12 per cent

17 of the homes constructed in Fairfax County were built on

18 well water. For that reason, I took the total cost --

19 was accounted for by deducting 84 per cent.' I only

20 accounted for 12 per' cent of the total cost because there

21 is no fee involved wi th it and the cost for processing

22 that particular permit for a well has to be distributed

~ among all the permits.

31 WINCHESTER STREET

WAFfRENTON. VIRGINIA 221 Be

347-' 198

L Ill: L REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

A-232
10",60 MAIN STREET. SUITE 3111

FAIRFAX. VIRGINIA 22030

59'-14'.



78-571 sab

1

(WITNESS: Mr. Ahuja)

MR. LAWRENCE: Your Honor, I would object to

[,152]

2 that. I don't see how that would be relevant if he's

3 talking about an off~et, which is his position, and our

4 evidence has been and it hasn't been refuted that there

5 are no wells and there are,no septic tanks. How would

6 that evidence be at all relevant?

7 It's an average cost for processing every type

8 of building permit in the County, regardless of whether

9 or not there's wells, septic tanks, or what have you.

10 They're talking about an offset; they have to show what

11 was done in these particular permits.

c.. 12 MR. FINNEGAN: Your Honor, what we are attempting

13 to do is find the average cost of processing residential

14 building permits. We cannot go back, pullout building

15 permits, individual building permits, P-number, P1532,

16 and find out exactly how much time that permit took.

17 Records were not kept along that line. The only way

18 we can corne up with an average cost is to go across the

19 board, find out the number of permits each -- the average

20 amount of time, and come up with an average amount of time.

21 THE COURT: I don't say -- I'll overrule your

22 objection, Mr. Lawrence.

23 MR. LAWRENCE: Note my exception.
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BY MR. FINNEGAN:

THE COURT: Yes.

~ Please continue.

that were not. included in here were then direct costs

The cost

The other fees

These costs include for the

It's based on the volume of

It's discussed at some length.

the fee is still the same.

work.

If the County uses a courier system for

A And the -- Mr. Lawr~nce just answered a

question. One of the reasons I was telling was to

regardless of how long it takes to process an application,

to the County simply because they could not be determined

derive the average cost for a permit since the County

has a flat rate for building permits; in other words,

with any degree of accuracy.

cost, for example, for staffing the telephones to answer

inquiries from citizens concerning codes and regulations

for building permits; The County uses a computer system

to ascertain that the person who is taking out the

building permit is, indeed, the property owner.

of developing the computer system is never included in

here simply because we could never determine accurately

building permits.

what portion of the computer cost should go to all the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

l 23
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transferring documents back and forth between various

County agencies, since the couriers carry other mail,

[ 154]

too, we could not determine as to what proportionate cost

should be included in here so we just completely left it

out.

Well, anyway, after all these steps were

determined, we tried to estimate the approximate time it

takes to -- for processing individual applications and

those times were noted, and you will find that in these

long forms over here. This is for 1978.

In order to derive the fiscal '74 statistics,

what I did was, I reinterviewed those people and with

the help of the Director of Inspection Services, we sat

down to see if any changes had been taken in the procedures

since 1978. And, also, the various individuals that were

involved or to the best of our ability, we reconstructed.

And if you go back to the appendices, what we did was --

MR ..LAWRENCE: Your Honor, I'd just like to pose

an objection at this time. I think the statements as to

how much the time -- the processing time took would require

conversations between this expert and other witnesses who

have not testified. Their facts are not in evidence.

So, Your Honor, I think he's going to be forming conclusion!
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1

(WITNESS: Mr. Ahuja)

on facts that are not in evidence.

[155]

For that reason, I'd

2 like to pose an additional objection to this line of

3 testimony.

4 THE COURT: I'll let the record so state.

5 I'll overrule your objection.

6 MR. LAWRENCE: Note my exception, sir.

7

8

9

MR. FINNEGAN: No need for a~gument on that?

THE COURT: No need.

tHE WITNESS: Well, if I may address myself to

10 that particular issue, what I did was instruct the

11 various people that were involved in the process
" 12 specifically. how to do it -- as to note the number of

.13 applications that came through, how to record the times,

14 and the sheets were given to me. From there, we deducted
15 deduced the average processing time per application.
16 MR. LAWRENCE: Your Honor, my point was that
17

18

this is rank hearsay because those people are not here for

cross examination to determine the time spent in.processing
19 THE COURT: I understand. I think that he's
20

21

all right and I'll overrule your objection.

ahead, sir.

Go right

22 MR. LAWRENCE: I just want to keep the record
23 clear, Your Honor, in case we ever come back here.
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THE COURT: That'll be sufficient.

about? You mean .it would be similar for each ~-

What I did was I took the nUmber of clerks that w0rked

standing of the Court.

This salary

And, after that, what we.decided

Yes, I did it for each department

I think you have a standing

For each department you're talking

THE COURT:

THE WITNESS:

THE COURT:

THE WITNESS:

that goes.

various County agencies and to various staffing levels.

various aspects of the application, itself; for example,

the building permit application is processed through

objection to anything he's saying right now as far as

THE WITNESS: For example, the building permit

to do was try to develop the uni t cost for processi~g

and I'll just go through one sample here ror the under-

So, let me work thro~gh one example here and then the

rest are very, very similarly derived.

Division of Inspection Services, you have the average

application, itself, when it's first processed in the

there, their salaries and divided by the number of clerks,

salary of the clerk to do the processing of the counter.

and came out with an aver~ge salary per hour.
* * *

I'
i
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8
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* * *

BY MR. FINNEGAN:

to approximately $21.16.

to put it on a per hour basis.

no more than one person was working with a citizen at

for each different type. of

Just to make sure that I was withinYes, sir.A.

certain type of processing

Taking these costs and went back to the processing time,

processing I have a unit cost developed what we included.

Equipment basically included typewrit~rs, desks, chair,

~ Did you attempt to verify this figure of $21.16

the equipment; £or exa~ple, a typewriter was ten years;

Taking all this together in the cost per hour ~or

Similarly, we derived the cost for equipment.

we did the cost of the one typewriter, divided by ten,

anyone ti'me. And I averaged that over the lifespan of

and I only did this for one person since I concluded

multipl~ed it by the unit costs, and the total came out

in any manner?

Board of Supervisors' authorizations and cost of living

index over the last four-year period and I found out the

Board has authorized 20 per cent increase in salary over

the ball park figure, what I did was, I looked up the

the years.

(
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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20
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22
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[ 159]

1 MR. LAWRENCE: Same objection, Your Honor.

2 I don't see where that's at all pertinent.

3

4

THE COURT: I understood.

THE WITNESS: Then~ I took the 1978 figure,

5 which I derived earlier this year, of $28.17, reduced it

6 by 20 per cent and I found out it was within 5 per cent

7 of the 1973 figures. I can estimate that the 5 per cent

8 difference is due to the number of people that were

9 involved in the processing at the time and, also, the

10 salaries of the individuals involved at that time.

11 THE COURT: Anything further, Mr. Finnegan?

12 HR. FINNEGAN: Nothing further, Your Honor.

13 THE COURT: Do you want to cross exa~ine him,

14 Hr. Lawrence?

15 CROSS EXAMINATION

16 BY MR. LAWRENCE:

17 Q. Mr. Ahuja, the document that I received showed

18 a total permit fee of $22.36?

19

20

21

A.

Q.

A.

Yes, sir.

And you're talking about $21.16?

I preferenced it.by saying, issuance costs.

22 That includes a cancellation cost, also, which is $1.10.
23 Q. Where is that located on the chart?

* * *
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* * *
1 volunteered to explain the methodology used at arriving

.2 at 1978 statistics. In comparison, I'll try to show you

3 how I derived the 1973 statistics.

4 The '78 statistics did not include the cancella-

5 tion costs. So I tried to keep it

6 Q. In other words, based on your 1978 analysis,

7 referring back to '73-'74, would compute out to $21.16?

8 A. If you exclude the cost of cancellation; that

9 is correct.

10 THE COURT: $22.36?

11 MR. LAWRENCE: $21.16, Your Honor, if you

12 exclude the cost which is item 36 --

13 THE COURT: It's $1.20 if you exclude --

14 MR. LA~vRENCE: Right.

15

16 Q.

BY MR. LAWRENCE:

Okay, Mr. Ahuja, the average processing time

17 was derived at by asking the various persons who processed

18 how much time 'they spent on these applications?

19

20

A.

a week.

No, sir. We took a sample over a period of

And, during the period of the week, it was actuall

21 moni tored to see what the average. time was.

22

23 A.

You actually monitored each clerk?

I personally did not do it, no, sir, it was --
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1 Q. That was my question. Now you indicated that

2 you did not cha~gefor some of the indirect costs, such

3 as re~ponding to inquiries, and so forth?

4

5

A.

Q.

That is correct.

Now, you point out in the first notation on-

6 the right-hand column; that the average processing time

7 includes items 1, 2, 3, and doesn't item 2 talk about

8

9

the County staff providi~g response to inquiries about

the building permit process?

10

11

A.

Q.

Yes, sir.

Inspection procedures and inquiries?

12 A. That is correct. The difference being, we --

13 the indirect cost I was referring to are the citizens

14 that call up and say, I want to build a house; what do

15 I have to do? It requires staffing the phones to answer

16 those questions. This is the individual who comes up

17 saying, here's my plan, I want to build a house.
18 Q. Mr. Ahuja, you couldn't possibly break it down
19 between the difference in those inquiries; could you?
20

21

A.

Q.

Yes, sir, I can.

Are you going to tell me that every inquiry is

22

23

recorded by the --

MR. FINNEGAN: Your Honor, he is arguing with
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[163]

BY !-1R..LA~vRENCE:

BY MR. LAWRENCE:

~ How could you monitor the quantum number of

building permit counter and said, here are my plans;

I think he's just cross

Your Honor, this is cross

I'm going to ask him a question.

The distinction I'm making here,

I think he's examining -- I'll

Let's ask h£m a question,.

I'm going to object.

MR. LAWRENCE:

THE COURT:

THE WITNESS:

MR. LAWRENCE:

MR. FINNEGAN: Now, Your Honor, I'll object

Is that a statement or is that a question?

THE COURT:

the witness.

k Mr. Lawrence" when an individual walks up to a

~ I understand the distinction you're making.

examination.

overrule your objection.

examining.

Mr. Lawrence, is that --

to that.

I can't understand how you can make the distinction.

Now he is arguing

Mr. Lawrence; let's don't get into a dialogue.

and the inquiries specifically related to building permits?

inquiries and differentiate between the random inquiries

1
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5

6

7

8

9
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/
\ 1 I want to build a certain type of a house; what do I

2 do next? That's a time that I've tried to account for

3 I have made an attempt to account for in my analysis

4 over here.

5 ~ Well you don't have any specific time accounted

6 for. You just included it in a lump-sum two and a half

7 minutes?

8

9

10

A.

~

A.

Yes, sir.

2.5 minutes.

Well, the way this was done, ybu take the

11 number of building permits authorized during a day,

12 a given day, and the number of eight hours in a day,

13 and you divide one by the other, and you account for

14 the rest. You have some time left over and that was
15

16

17

18

19

20

21

given to providing information. Also, the attempts

were made through the survey to see approximat~ly how

long it took an individual. clerk to hand an indi vidual

an application form, saying, this is what you do, and

send them on their way.

The other is where the County gets consistent

telephone calls --.

22 ~ How could you determine an average time for
23 that? How could you possibly determine an average time
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are made in the office; isn't that so?

permit or with their plan in their hand; that's a time

because there are so many individual who answered tho~e

those are the type of calls I could not account for at

[165]

The distinction r'm

I am not saying it takes exactly 2.49 minutes;

There is no way I could define how long it took,

(WITNESS: Mr. Ahuja)

for that? Can't that vary with every question that

comes before the clerk?

that I took account for over here.

~ You know I think it's even less than approximatel~

~ That is true but these inquiries are to specific

~ And it's the same way with the inquiries that

trying to make for you is that when individuals would

what are the codes in Fairfax County for construction;

call in with some very, very. general questions, like

k Well they come before the clerk.with a building

all.

telephone calls, and I don't know how long it takes.

projects. I'm telli~g you that these are not exact numbers,

to the best of my knowledge, this is what I could come up

I'm saying it takes approximately two and a half minutes

with.

isn't it within the ball park, as your words said? You're

per application that comes into the County.

looking for' ball park figures?

78-571 sab

(
i
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compared to 1978 statistics.

How can you do that?

~ Well you've got_ two and a half minutes here

two and a half minutes. The first item is the owner

It's lumped

A When an individual walks up to the counter with

A No, sir. I did not say I was looking for ball

estimates were within the ball-park of reality when

of the property who desires to obtain a buildi~g permit

and the first three items on this Exhibit, Mr. Ahuj a --

delivers two sets to the -- of construction plans to the

permit counter. That's the owner or applicant doing

park f~gures here. I wanted to make sure that my '73

for which there is no time allotted to it.

something. The second one is a response to inquiries,

in the two and a half. And the third one is, the owner

or agent fills out the application and submits one. ,So

the owner is doing the two things that are done here that

been able to quantify is the response to inquiries and

you might be able to quantify. The thi~g that you haven't

the whole thi~g is lllil~edinto two and a half minutes.

I
\

1

2

3

<i

5

6

7

8

9

10

11

12

13

14

15

16

17

,18

19

20

21 an application and he's filling out an application form,

22 the clerks just don't walk away. They are standing there
23 waiting for him to be finished with that. They have to
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clerk's office.

he's fillina out forms?

~ They can't wait. on anybody else while he's

MR. FINNEGAN: Excuse me, Your Honor, if this

That, takes time.

I'll sustain your objection.

You can ask him questions,

They have to w?tch him fill out the form?

Generally, no, sir, because the other clerks

They don't have to watch him fill out the

You're saying it takes three minutes for the

MR. LAWRENCE: Your Honor, I know that this is

THE COURT:

stand there and pick up the form.

A.

take over.

~

A.

form.

~

A. Approximately.

~ You must have some very slow writers in that

filling out the forms? They can't answer the phone while

book and put it on each application?

permit clerk to assign an application number from the log

is the line of questioning, I request an instruction from

a proffer. 'I don I t know how much extent to go into this,

the Court.

but I --

THE COURT:
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1

(WITNESS: Mr. Ahuja)

Mr. Lawrence; let's not argue with him or get into

[ 168 ]

2 dial~gue here with him.

3 BY MR. LAWRENCE:

4

5

6

7

8

9

In item 5, Mr. Ahuja, you have the requirement

of the Director -- the Division is designed for you to

certify des~gn plan review fees have been paid. This

step is ~aived if the applicant has receipt in hand.

How did you determine the aver~ge in which the step

is waived and when it is not waived?

10 A. Well the actual time -- no, not the actual

11 time, the approximate time that that took to tell people

12 to go upstairs to the Division of Design Review to make

13 sure that the plan review fees had been paid worked out

14 to approximately about a minute and a half to two minutes.

15 I don't recall the exact numbers right now. Then from

16

17

18

19

experience of the County staff and I have no statistics

to back this up, but we found out that 75 per cent of the

time that they actually had the receipt in hand, and,

therefore, for that purpose, I took 25 per cent of the
. 20 total time that it took. I. gave credit to the fact that

21 it did not take all of the two minutes.
22

23

Q.

this up?

You're saying that you had no statistics to back
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[ 169 ]

1 A. That is correct.

2 Okay. I'll ask the last question. Now you

3 have in item 8, the fees were calculated when the plans

4 were examined and this takes 5.5 minutes, almost. 6 minutes?

5

6

A.

Q.

Yes, sir.

Now you did not take into consideration that

7

8

9

in many instances the plans are identical because the

houses are identical that are going to be constructed;

did you?

10 A. No, sir, for the following reason, if you

11 would like for me to explain it.

12

13

Q.

A.

Go right ahead.

The fact is that -- irrespective of the fact

14 whether they -- the plans take two days or three days,

15 between 24 to 30 hours to'review and approve or whether

16 it takes 10 minutes, the County charges a flat fee. And

17 for that purpose I felt that it was appropriate to put

18 on the five and a half minutes across the board. Because

19

20

during the period that I did perform the survey, that is

how long it took.

21 Q. This is a flat fee then. It's not based on

22 the time on each case?

23 A. NO, the fee is calculated -~ it's a flat rate
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[ 170]

tions?

today?

A. No, that's for the review of the plan itself.

A. Exactly.

We just still charge a

You have that as item 9; it takes one

That's what you're talkipg about, going

Right.

Right.

Sometimes a family or an individual owner willplans.

individual proportionate fees.

flat rate.

come in and he has not gone to a professional, the County

A. Are you talking about plan reviews? Yes~ they

had to spend days helping that individual get their'

~ Which means that the average here includes

irrespective of how long it takes the County to review

~ Which is spread out over all the other applica-

plans straight and we cannot -- we do not charge that

inquiries by citizens or for processing by citizens as

opposed to these particular applications over here for

are well, no, these fees are based where the plan

reviewer takes it to the. back. room, puts it on his desk

and reviews it and then calculates the fee by the

measuring of the floor area.

hour?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23
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[171 ]
(WITNESS: Mr. Ahuja)

back -- or you're talking about

~ 'Yes~ exactly, and the fees are calculated by

th~ plan reviewer also.

Okay. So it's your testimony that your analysis.

determined that each plan take$ one hour to review?

A On the average.

~ Even when those plans are repetitious/of

previous houses, previously approved in the same sub-

division?

A. No. The'next plan may take three minutes, or

less, and the following plan may take three days, or more.

I have no way of accounting foi it. I tried to give it

the best shot that L could by taking a sample of work

during the week.

~ So then, I take it, your testimony that if there

are repetitive plans for similar houses, that this 60

minute per plan review period would not be applicable?

. A. That is correct. As I said, it is on the

aver~ge across the board that it takes.

~ Now you also have a half minute here in item 23

for preparing reports to the U. S. Bureau of Census, the

Washington Metropolitan Council of Governments reflecting

the building permit activity?
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(WITNESS: Mr. Ahuja)

1

2

A.

Q.

That is correct.

And you're saying that this is part of the

3 review process for the approval of these permits?

4 A. Unless I am wrong, I understand this is a

5

6

7

8

9

State requirement that the County keep statistics on

the number of building permits authorized and, as such,

I included that as part of the processing and it has

to be accounted for.

Well the County keeping statistics and furnishing

,10 them to the other agencies are two different things;

11 aren't they?
(

12 A. Not necessarily. I believe it's a mandate

13 by the Court or by the S~ate, or by the Federal authority,

14 or whatever it is, I feel that it should .be included as

15 part of the process. If it's a voluntary program, then

16 perhaps it's open for dispute.

17 All right. That is something that someone has

18 told you that is a mandate; is that right?

19

20

A. That's right.

MR. LAWRENCE: Your Honor, I object to that

21 on the basis of hearsay.

22

23

THE COURT: All right.

MR. FINNEGAN: Your Honor, for argument -- do you
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(WITNESS: Mr. Ahuja)

1 want argument?

2 THE COURT: I don't see any point. This is an

3 objection he's noted on the record.

4

S

6

7

8

9

10

BY MR. LAWRENCE:

You have an average processing time of four

minutes under item 30 for receiving, for the staff

researching the tax map number, Deed Book number, legal

address and lot number, subdivision name, Deed Book and

page number of the application .. Was that four minutes

actually determined by field investigation?

11 A. By sample survey over. a period of a week.

12 Sample survey. How many samples were included

13 in this survey?

14

is

16

A.

Q.

A.

I do not recall the statistics at this time.

Do you do it or did someone else do it?

The person in charge of this particular task.
17 l1R. LAWRENCE: Your Honor, same objection.
18 THE COURT: Sure. I'll note your exception.
19 MR. LAWRENCE: Your Honor, I have a continuing
20

21

objection to items that are not of his own personal

knowledge.

22

23

THE COURT:
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(WITNESS: Mr. Ahuja)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

" 23

BY HR. LAWRENCE:

~ Now you have a 6.5 minute average processing

time in item 31 for determining whether or not the

contractor is properly licensed in the State and the

County; is that correct?

& That is correct.

~That doesn't take into consideration the fact

the all of these permits, with the exception of the

Ryland permits, were'Miller and Smith permits; does it?

A No, this does not address any particular

permit.

~ Wouldn't it be true, Mr. Ahuja, that because

of the volume of the Miller and Smith permits, the

person reviewing this would not have to go and up look

the validity of the licensing of Miller and Smith on

every application?

A. t'm not aware of the qualifications of the Niller

and Smith outfit and I am not qualified to answer that

question.

~ You ,have an item which is marked out here;

I guess it's item 32, a 20 minute averag~ processing

time for the review with regard to well water supply.

A That's correct.
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1

(WITNESS: Mr. Ahuja)

This 20 minute processing time would not be

[ 175 ]

2

3

applicable because there was no well water in question;

would it?
4

5

A. That is correct.
.'And if the testimony in this pa~ticular case

6

7

8

was that all of these units that are in issue are on

public water, public sewer, then that particular processing

time would not be applicable ..

9

10

A. Would you repeat that, please?

If the testimony was unrefuted that all of

, ,.,'

\'

11

12

13

14

these permits were issued on lots that had public water;

that is, no .well, and public sewer; that is, a sanitary

sewer system as opposed to a septic system, then this

20 minute ~verage processing time would not b~ applicable?

15 A. If.it was so stipulated, yes, that would :.

16

17

18

19

be correct.

The next item is requiring each applicant for

a well permit to fill out a permit and that's three minutes

That would not be applicable either; would it?
20

21

A. That is correct.

Next item, 34, in order to process the well
22 permit applications, the County sanitarian makes a field
23 trip to the site to verify location for this well. If
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(WITNESS: Mr. Ahuja)

BY MR. LAWRENCE:

applicable; would it?

~ Well, Mr. Lawrence, 1111 save you the trouble

refer them to the attorney simply because I do not have

I can attest to only what's

I think you would have to

Yes, sir.

You just respond to his question;THE COURT:

THE WITNESS:

I cannot discuss them here.

here.

knowledge of the background.

~ Mr. Ahuja, item 35 is the well permits are

there is no well and there is no septic field, that 80

processing building permit applications. Those steps

...of having to repeat the same questions. As I said,

in here that do not apply to the case in discussion here,

minutes that you have in your report would not be

these statistics refer to the average time taken for

in other words, just answer his question.

issued only after the supervising division had the opportun-
/ ,

ity to carefully review the field inspector's report.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20 That's 30 minutes. There, again, that would not be

21 applicable if there's no well water system involved?

22 That is correct ..

23 MR. LAWRENCE: Your Honor, .1 believe that I saIL
* * *
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78-571 sab

1

(Court's ruling that building permi ts applied for
prior to effective date of U.S.B.C. subject to BOCA
~ 118.8)

* * *
THE COURT: Well, I mean, in other words, as

[ 184 ]

2 far as I'm concerned, he has indicated -- 118 is the

3 applicable provision here.

4 MR. FINNEGAN: Is it the applicable provision

5 for these 1,168 permits?

6 THE COURT: It certainly is and I thought that

7 I had made myself clear, maybe, I hadn't.

8 MR. FINNEGAN: I did not understand. I took

9 I understood that you were taking the Motion to Strike,

10 with regard". to that, under advisement. I didn't realize

11 that you had £ormulated" a ruling~

12 THE COURT: But -- no, this is my position in

13 the thing and I think I've -- at least I thought I made

14 it clear. Maybe I didn't; maybe, I didn't make it clear

15 to you, but this is my position on that that we are talking

16 those applications at the time, this particular section

17 was in force, the 118.8, and I don't know where we go from

18 "here, what th~s is going to add to it. In other words, as

19 far as the issue involved here'.

20 MR. FINNEGAN: Your Honor, I donlt believe it

21 will under that ruling. Again, I believe that we still

22 have the issue before the Court as to whether or not

23 applications which were received by the County prior to
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(Court's ruling that building permi ts ,apPlied for
prior to effective date of U.S.B.C. subJect to BOCA
~118.8)

[ 185]

September 1, 1973, should be processed under the Fairfax

County' Building Regulation or under Boca 118.7.

THE COURT: As I said, maybe I didn't make

myself clear with respect to the ruling I had -- you

had on this lengthy argument concerning 118.8. It seems

to me that' would govern the ruling that I made; that

would govern this ruling here.

MR. FINNEGAN: Well, I had addressed myself
lif

in that argument only to if 18'8 applied to these building

permits, we are entitled to a refund for our costs •.

That was a secondary issue. The primary issue, which I

am arguing at this point, which I didn't realize Your

Honor had also ruled on, was whether or not 118.7 applied

in th~ first place. It's the County's contention that

118.7 does not apply where the application was issued

prior to September 1, 1973.

MR. LAWRENCE: Your Honor, that argument was

presented to the Court in prior days; that was one of the

issues whether 118 applies, and the argument then was that

36.103 somehow saved the County from their problem with the

way the Code is defined, but the Court, at that time,

determined 118 applies. Now we're going back into that

again.
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78-571 sab (Court's ruling that building permi ts .applied for
prior to effective date of U.S.B.C. subJect to BOCA
~ 118.8)

[ 186]

1 THE COURT: Let me just read my letter here.

,/ ..

2 This was my understanding; maybe, I may just not have

3 made myself clear here for some reason or another.

4 Now in my letter of October the 3rd, going

5 down into the latter part of 'the paragraph -- paragraph

6 1 -- well I'll have to go back up to the first sentence;

7 otherwise, if I take it, I'll be taking something out of

8 context.

9 But I said in this letter that "Pursuant to

10 the provisions 6f36.1-100, Code of Virginia, as amended,

11 the Board of Housing adopted a Uniform Statewide Building

12 Code as of January 29, '73(See Complainant's Exhibit No. 13

13 The Board of Housing at that time adopted quote The Boca

14 Basic Building Code, Fifth Edi tion, 1970, with accumula-

15 tive supplement, 1972, close quotes, as the Uniform State-

16 wide Building Code of the State of Virginia with certain

17 ~ amendments as shown in Complainant's Exhibit 13 entitled

18 Administrative Amendments. Section 118.0 of the Boca

19 Basic Buildi~g Code, as adopted, provided for building

20 permit fees for various categories of construction in

21 Sections' 118.1 through 118.8. Section 118.1 deals wi th

22 the fees in general. Section 118.8 deals with refunds.

23 In adopting the Boca Basic Buildi~g Code of January 29, '73,
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78-571 sab (Court's ruling that building permits. applied for
prior to effective date of U.S.B.C. subject to BOCA
~ 118.8)

[187]

f

\.
1 .the only amendments as to fees to that: Code were made by

2 the Board of Housi~g concerning fees were Sections 118.2,

3 118.3, and 118.4. None of these amendments deal with the

(

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

matter of refunds provided in Section 118.8, and this is

where I think they slipped up.

The amendment to Section 118.2 provided that the

fee for a building permit shall be prescribed in local

ordinances, and there's no mention of refunds provided in

Section 118.8.

, The amendments adopted by the Board of Housing

in 1974 (See Complainant's .Exhibit Number 12) do not

amend these' provisions of the Boca Basic Building Code

in Section 118.8, which provides for refunds.

The same situation applies to the amendments

adopted by the Board of Housing in 1975 (See Complainant's

Exhibit 11); therefore, in the opinion of the Court, the

provision of Section 118.8 of the Boca Basic Building Code

have been adopted by the Boardo£ Housing as part of the

19 Uniform Statewide Code of Virginia. This was apparently

20

21

22

23

changed in 1978.

So it would seem to me that~ at least, that

would make it clear here that we're talking about 118.8

as being the governing provision there and not what took

31 W,NCHESTERSTREET

WARRENTON. VIRGINIA 22188

347-1198

La L REPORTING SERVICE
CERTIFIED VERBATIM REPORTERS

A-259
,05eo MAIN STREET, SUITE 3'"

FA.IRFAX. VIRGINIA 22030

591.'~1.



78-571 sab (Court's ruling that building perroits applied for
prior to effective date of U.S.B.C. subject to BOCA
~ 118.8)

[ 188]

proffer some testimony at this time.

place prior.

is different from 118.8.

seem to be two different ones there. No, I'think that

that Section, 118.8, applied to

MR. FINNEGAN: Your Honor, I apologize. I

September 1, 1973,

MR. FINNEGAN: Yes, Your Honor, I would like to

Now if you feel like you want to proffer this

interpretation, what I've said, and your interpretation

County Buildi~g Regulations with regard to refunds, which

prior to that would necessarily be governed by the Fairfax

refunds. My argument is that any application received

did not read into -- all right; I understood that para-

graph 1 of the Court's ruling to indicate that as of

THE COURT: Well I think you and 1-- my

118.8. They're deali~g with refunds and I think that's

necessarily prior to September 1st, 1973. So I would

think that his objection would be well taken at this

we're governed by 118 and I think that that's the Section

it. That's the point tpat governs and not anything prior,

point.

for the record, I'd be glad to do that; in other words,

so the record would be complete.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
.- 23>,
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78-571 sab (WITNESS: Mr. Cooper) [ 189]

1 THE COURT: That's right, because the

2 Court of Appeals always likes -- if they have a complete

3 recordi in other words, they can see what was there so

4 I'll penni t him to -- I'11 sustain the objection and permit

5

6

7

8

9

10

11

him to proffer this for the record, but I think that

I thought that that was what we were here for today, to

make that determination and when he made his argument

there, the only thing I was concerned with today was

based on the question of whether or not the County was

entitled to a credit for time in processing these things.

Let's proffer his testimony for the record, so it

12 maybe that we can eliminate an awful lot of time if the

13 case ever comes back here for a retrial.

14 BY MR. FINNEGAN:,

15 Does Defendant's Exhibit Number 13 reflect the

16 building permit issuing process the County 'followed in

17 1973-74?

18 MR. LAWRENCE: Your Honor, I'm going to object

19 to this because I don't think there's been a foundation

20

. 21

22

23

laid as to how he would have investigated each of those

line items in processing.

MR. FINNEGAN: Your Honor, I have already .asked

if we are in the business of proffering at this time,
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(WITNESS: Mr. Cooper)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

I'm trying to get to the salient facts as soon as possible.

I first had asked him what his position was in '73-74.

We ran into objections on that. He had already testified

that he was the Director at that time. 11m asking him to

look at that and just say was that the process that was

used.

THE COURT: And you are referring to which

Exhibit now?

MR. FINNEGAN: This would be Defendant's Exhibit

No. 13, and we'll try and get through this profferi~g as

quickly as possible.

THE COURT: Let him go ahead and proffer and

then you raise any objection; in other words, your objection

is him testifying along these lines all together; isn't it,

Mr. Lawrence?

MR. LAWRENCE: It's that, Your Honor, which the

Court has already sustained. I feel like if he's going

to proffer, I have to somehow put on the record my

objectiomon an individual basis to the questions.

THE COURT: I'm going to.let him do this and

I'll note your exception as he testifies.

MR. LAWRENCE: That's fine, Your Honor, just

as long as r- can preserve these objections.
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78-571 sab (WITNESS: Mr: Cooper) [ 191]

'73 and '78.

BY MiL FINNEGAN:

MR. LAWRENCE: Your Honor, I would object to

then we'll have a complete record.

Because I'm going

Shall I just say, objection

Right: exactly.

You raise your objections: shelll

Can you render an opinion as to why

Go r~ght ahead, Mr. Finnegan.

MR. LAWRENCE:

THE COURT:

THE COURT:

k It was changed not as a direct result of the

~ Was this changed after September 1, 1973?

k Yes, it does.

~ You have heard testimony, and the Court's

~ Does Defendant's Exhibit Number 13 accurately

Uniform Statewide Building Code and has changed between

there are these discrepancies?

to let him testify as to how he arrived at these, in

and the exception noted?

note it and he'll continue to testify: in other words~

ruli~g with regard to discrepancies bet~een this pro-

reflect the building permit issuanreprocess followed

other words.

wide Building Code.

by Fairfax County for fiscal year, 1974?

cedure and the provisions of the Virginia Uniform State-

1

2

3

4

5

6

7

8

9

10

11

'. 12

13

14

15

16

17

18

19

20

21

22

23
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78-571 sab (WITNESS: Mr. Cooper) [ 192]

1 an opinion. Your Honor, I don't believe he's laid a
2 foundation as an expert witness. I don't think the

3 particular question -- calls for an expert's response

4 and therefore the opinion would be irreHevant.and inadmissible

5 I'd just like to preserve my exception on that basis.
6 THE COURT: I think he should go ahead and

7 note the discrepancies, in other words, Mr. Finnegan.

8 I think he can certainly testify the discrepancies but

9 how would he know as to why they exist there?

10 r.1R.FINNEGAN: Well, Your Honor, he was.~n

11 charge of this process and I'm asking himwhy.they'

12 followed th~& p~ocess rather -~

13 THE COURT: Well, you mean, what the Office of

14 Inspections?

15 MR. FINNEGAN: Right.
16 THE .COURT: Oh, I see.
17 MR. LAWRENCE: Your Honor, I have no objection
18

19

as to why he followed them, but his preface with opinion

is somethin~
20 THE COURT: That was my understanding. I'll
21

22

let him testify as to why his office followed the particu-

lar procedure.

23
I

THE WITNESS: I'm confused as to the question.
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78-571 sab
(WITNESS: Mr. Cooper) [ 193]

1 THE COURT: In other words, you had mentioned

2 the dis crepancies; in other words, and you asked him why

3 they existed. In other words, but your question is why

4 did his office follow.

5 BY MR. FINNEGAN:.

6 Why did the Office of Inspection Service follow

7 the procedures set forth in the County Code as opposed to

8 .the procedures set forth in Article 1 of the Uniform

9 Statewide Building Code, Boca Basic Building Code of 1970?

10 A. The reason we followed those procedures is

11 because the exact. guidance we got, including a letter
(

12 from Governor.Holton,. guidance from the State Board of

13 Housing, and all the guidance we got from the State was

14

15 hearsay.

MR. LAWRENCE: Objection, Your Honor. This was

16 THE COURT: I think he's testifying the. reason

17 why he's done it. Let him. go ahead for the record.

18

19

20

MR. LAWRENCE: I just want to note my exception.

THE COURT: All right.

THE WITNESS: Fees, and the refunding of fees,.

21 were the matter of the lo~al jurisdiction. The local

22 jurisdiction was required to have an ordinance to adrniniste~

23 the Uniform Statewide Building Code and, in order to defray
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78-571 sab (WITNESS: Mr. Cooper) [ 194]

"'.

1 the cost of our expenses, we established the ordinance.

2 Included. in the ordinance was the collection of fees.

3 We also had to include in the ordinance some essential

4 figures, or some essential information, in order to enforce

5 the Uniform Statewide Building Code. For instance, the

6 Uniform Statewide Building Code had requirements to put

7 footings below the frost line. No where was the frost

8 line define4. We had to have a local ordinance to define

9 the frost line.

10 We had to pave a local' ordinance to spell out

11 who the'building official was and, for this reason, we

12 established a local ordinance to enforce the Uniform

13 Statewide Building Code.

14 BY MR. FINNEGAN:

15 With respect to the years, 173 and 174, were

16 building permit fees cha:rged by Fairfax County?

17

18

19

20

A.

Q.

A.

Q.

Building permit fees were charged during 1973.

How were these fees determined?

These fees were determined by square foot.

Are these fees set forth in any Board of

21 Resolution or ordinance in Fairfax County?

22 A. These fees are set forth in ordinances of '

~ the Fairfax County Board of Supervisors.
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determined?

~ What were these fees -- how were these fees

County.

~ Why not? .

I'll note your exception.THE COURT: All right.

MR. LAWRENCE: Yes, sir.

BY MR. FINNEGAN:

A. In 1973, we just brought forward the old fees.

A. These fees are not based upon the time to process

We did not change any the basis for collecting fees. We

~ Were the fees based upon the actual time it

A. No, they do not cover the costs incurred by the

A. Because there are many variables with each

~ Do the revenues produced by the fees cover the

MR. LAWRENCE: Objection, Your Honor. I don't

just brought forward the old fees.

costs incurred by the County?

think there's been any foundation laid for that statement •

takes to process an individual permit?

an. indi vi dual permi t.

minutes to process and o~her permits can take a matter of

individual permit. Some permits can take a matter of

days and weeks to process.

.1

2

3

4

5

6

7

8

9

10

11
.I ~.

12

13

14

15

16

17

18

19

.20

21

22

23
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1 Have any studies been undertaken to determine

2 the cost of processing permits in the last five years?

3 A. There have been three studies. There was an

4 initial study back in 1974. The Board of Supervisors,

5

6

7

8

when they approved the budget, recognized that fees,

revenues received from permits, did not cover the expense~.

of the Division.

MR. LAWRENCE: Objection, Your Honor. I believe

9 that's hearsay, Your Honor. I'd like.to note that.

10 THE COURT: All right. I r 11 note that. Go

II right ahead.

12 THE WITNESS: They directed that the staff

13 come back with a fee schedule that more accurately

14 reflected the cost involved. The staff developed a fee

15 schedule and that fee schedule was based upon the amount

16 of time it took to process the permit and to inspect the

17 permit. It was not a flat fee as it is for each permit.

18 That fee study really never got off the ground. If you

19

20

21

want to be truthful, it existed in draft form and never

pa~sed the first element of review.

BY MR. FINNEGAN:

22 Q. Was it ever given to the Department of Office

23 of Research and Statistics for their reviewing comments?

31 WINCHESTER STREET
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(
1

2

3

A.

Q.

A.

No, it was not.

Was it ever given to budget for their comments?

Budget, we had a meeting with the people of

4 Management and Budget and they could not endorse it or

5 ~gree with ~t. So it w~sjust disr~garded.

6 There was another study that was taken forward

7 in the spring of this year that was to determine what OUr

8 accurate what our costs were.

9 Recently, the fee schedule was amended, again,

10 and this study was both done in pursuant to Miller and

11 Smith case and also pursuant to a need to readjust the

12 fee schedule for this .comi~g.--

13 Most recently, we have worked on developing a

14 study that reflects the costs of processing procedures

15 in 1973,1974.

16 Q. Were you involved in determini~g the average

17 cost of permits for 1973-74?

18

19

A.

Q.

Yes, I was.

What did you do in connection with this to

20 make this determination?

21 A. What I did was to -- I have two people who were

22 work directly under me and we sat down and both of those
(
'.~-., 23 people had worked on the permit counter. We carne up with
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/'
\
\'.. '

1 a narrative description of what the procedures were.

2 We checked those narrative descriptions with another

3 person, who was outside our Division, but who also

4 worked on the permit counter, issuing buildi~g permits,

5 at that point in time.

6 Once we had a final agreement on what the

7 narrati ve procedure was, we went through a Boca study,

8 which was done in that time frame and described the

9 narrative -- described the permit procedures.

10 I show you what's been marked as Defendant's

11 Exhibit Number 14. Can you identify. that document?

12 A. This is a schematic chart of the permit procedure

13 as diagramed by Boca in their study on the permit issuance

14 process.

15 (The document heretofore

16 referred to was marked as

17

18

19

20

21

Q.

A.

Defendant's Exhibit No. 14

for identification.)

BY MR. FINNEGAN:

And when was that undertaken?

This study was undertaken -- it was undertaken

22 in the spring of 1973. It was undertaken right after the

23 Skyline collapse and it was turned in to the County
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/
I.

1

2

3

4

5

in November of' 73.

MR. FINNEGAN: Your Honor, I would at this

time present for admission into evidence Defendant's

E~hibit Number 14, which is marked for identification,

but understanding the previous rulings of the Court.

6 THE COURT: It'll remain for identification

7 at this point. I'll mark it Defendant's Exhibit 14.

8 MR. LAWRENCE: Your Honor, I believe I have

9 a continui~g objection which the Court has already

10 sustained.

."."..
Ie

11

12

13

14

THE COURT: Have you marked it for identification

THE CLERK: Yes.

BY MR. FINNEGAN:

One of the steps in the '73-'74 study indicates

15 that there was an average time allocated of one hour for

16 the review of the plan for the building. In 1973, how

17 many plan reviewers reviewed building plans in 1973?

18 A. We had seven peopl~.in that time frame to
19 review building permit plans.

20 Q. And how many -- roughly, how many hours did

21 each individual spend on reviewing plans?

I,
"'...

22

23

MR. LAWRENCE: Your Honor,' 1'11 object to

"roughly." I think we're talking about something -- it
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,,' ....
!
\

1

2

3

4

5

6

7

8

9

10

11

12

13

has to be precise.

THE COURT: You mean on an average?

MR. FINNEGAN: On an average.

BY MR. FINNEGAN:

.~ How many hours did each plan reviewer spend?

~ Well if you take, say, that they worked a 40-

hour week in a 50-week year, giving -- allowing two weeks

off, that means that they had approximately 2,000 productive

hours in there.

~ How many building plans were reviewed that year?

k There were 14,900 permits -- building permits

issued.

If you divide the number of plan reviewer hours

14 available into the number of plans reviewed, what is the

15 average amount of time spent on an individual plan?

16 It would corne up that there is approximately an

17 hour for each permit, the plans associated with each

18 perrnit.

19

20

21

MR. LAWRENCE: Same objection.

BY MR. FINNEGAN:

Turning your attention to Defendant's Exhibit

22 Number 1, there are a number of annotations in pencil on

23 this Exhibit. Would you explain to the Court what those
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1

(WITNESS: Mr. Cooper)

annotations are under the columns marked A, B, and C?

[201]

2 A. A is the application date on the permit;

3 B is the issue date on the permit, and C is the amount of

4 fee paid for that permit;.

5 There are located in Delta A 1 through Delta

6 A 135 certain permits which were applied for in June and

7 July of 1974. Have you determined whether or not those

8 permits, which were applied for in June and July of 1974,

9 were permits for new construction or requests for renewals

10 of permits that had been applied prior to September of

11 1973?

12 A. These were requests for renewals of previously

13 issued permits.

14 Q. With respect to the Hunter's Creek Subdivision,

15 is that located wi thin the Town of Herndon?

16

17

A.

Q.

Yes, Hunter's Creek was in the Town of Herndon.

Was there a time when the Fairfax County

18 Division of Inspection Services processed permits for

19 Hunter's Creek?

20 A. Yes, permits were processed for the Hunter's

21 Creek Subdivision.

22

23

Q.

A.

And did Fairfax County accept fees for those?

Yes, we did.
* * *
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(WITNESS: Mr. Cooper)

* * *
argument.

[ 207 ]

2 THE COURT: I certainly don't want to go through

3 323 permits. We'd be another week here on this thing.

4

5

6

7

8

9

MR. FINNEGAN: Your Honor, I have no further

questions.

THE COURT: So, in your opinion, Mr. Cooper,

those 323 permits are included in this figure?

THE WITNESS: Yes, there are.

THE COURT: Just out of curiosity, how many

10 others were there over and above the 323?

(..
,.~

11

12

13

MR. LAWRENCE: How many permits were there?

THE COURT: You said you were only claiming 323.

MR. LAWRENCE: I don't know, Your Honor.

14 We just have our list from our records.

15

16

17

18

THE COURT: That's 323.

Anything further, Mr. Finnegan?

MR. FINNEGAN: No, Your Honor. That completes

the defendant's case.

19 THE COURT: Do you want to cross examine him?

20

21

22

23 Q.

MR. LAWRENCE: Yes, sir.

CROSS EXAMINATION

BY MR. LAWRENCE:

Mr. Cooper, you indicated that you estimated
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/ ...

there were 14,900 building permits issued during that

year, which is how you arrived at your one ,hour per plan

review time?

k That is correct.

~ Now isn't it a fact based on the'very evidence

that we have in here that many of the plans for which

buildi~g permits were issued may well have been reviewed.

in the prior year.

k It is possible that some we~e reviewed in the

prior y.ear. It is also possible that some were reviewed

in -- during this period, that were actually reflected in

the later year.

~ght, sir. So what we're saying is the 14,900

building permits issued does not necessarily reflect the

number of plans that were reviewed that year; isn't that

right? It only reflects the number of permits that were

issued.

A. It reflects the number of permi ts -- those

permits -- each one of those permits has got to have

some sort of approved plan with them so the number

corresponds. When you issue a lot of permits, you are

issuing -- you are also reviewing quite a few plans,

a correspondingly high number of plans.

-- -_:~-.
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i _

1 Mr. Cooper, I don't think my question is that

2 complicated. You said that there were 14,900 building

3 permi ts issued, during that year and you divide that by

4 the number of hours to come up with the hour per plan

5 review. And my question was, isn't that a fact that

6 very many of those plans may well have been reviewed in

7 the prior year, as is shown on our Exhibit, list, whi9h

8 is introduced into evidence?

9

10

A.

0.

Some of those may have been in the prior year.

Now when you have a request for renewal

11 in July or June of '74, you have no factual basis on which

12 to determine when the plans were originally approved; do

13 you? The testimony you gave as to certain permits,

14 request for renewals, you 'are assuming that the plans

15 were reviewed an earlier time, and this is renewal, but

16 you had no factual knowledge -- you couldn~t testify

17 when those plans were reviewed; could you?

18 A. They were reviewed prior to the renewal but

19 whether or not it was a month prior to the renewal, or

20 three months prior to the renewal, or nine months prior

21 to the renewal, I couldn't tell.

22 Q. Okay. Now you said there were 27 different

23 plans that you reviewed during this period. Isn't it a
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FINAL DECREE

THIS CAUSE came on to be heard on the 5th day of July, 1978

and on the 27th day of November, 1978, upon Complainant's

Motion for Declaratory Judgment, Defendants' Answer and Grounds

of Defense and Plea of the Statute of Limitations, and such other

pleadings and authorities as were filed and read herein, upon

the numerous exhibits and are tenus evidence introduced herein

by the respective parties, and upon argument of counsel; and

THIS COURT having set forth its capsulization of Findings

of Fact and Conclusions of Law in Memorandum Opinion Letters of

October 3, 1978 and January 9, 1979, copies of which are attached

hereto and made a part hereof; and

IT APPEARING TO THE COURT that the Defendants are entitled

to the relief prayed for; now, therefore, it is

ADJUDGED and DECREED as follows:
1. That Defendants' Plea of the Statute of Limitations'

is hereby denied."

2. That the voluntary payment rule relied upon by

!Defendants is inapplicable to this case.
3. That the provisions of Section 118.8 of the BOCA Basic

Building Code have been adopted by the State Board of Housing as

part of the Uniform Statewide Building Code of Virginia pursuant

the provisions of Section 36-100, et. seq., 1950 Code of

,Virginia, as ~~ended.
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4. That the State Boare of Rousing, having adopted the
provisions of the BOCA Basic Building Coce co~cerning refunds,
the action of the Board of Supervisors in adopting Section 6-6(1)
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of the Code of the County of Fairfax, virginia dealing with

building permit refunds was invalid and that portion of

the Ordinance is superSeded by the Building Code adopted by the

State Board of Housing.

5. That Defendants' Motion to Strike should be denied.

6. That Complainant is entitled to recover the total

stipulated amount paid for the building permits issued to the

Complainant and The Ryland Group, Inc., less the stipulated

amount transferred by the County to the Town of Herndon.

7. That Complainant is entitled to judgment in the amount of

$36,325.00, plus Court costs in the amount $47.45 and interest~--from ~~_ --oq-rc=. c-?=- "1)'-75 m'ZPf--<'.

AND THIS CAUSE IS FINAL.

ENTERED this ~C) day of January, 1979.

/s/ Lewis D. Morris, Judge
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CITY OF FALLS CHURCH

NINETEENTH JU.DICIAL CIRCUIT OF VIRGiNIA

COUNTY OF FAIRFAX CITY OF FAIRFAX

BARNARD F• .JENNINGS

.JAMES KEITH
WILLIAM G. PLUMMER
LEWIS D. MORRIS

BURCH MILLSAP
.JAMES C. CACHERIS

THOMAS J, MIDDLETON

RICHARD J. JAMBORSKY

.JUOGES

Robert A. Lawrence, Esq.
4084 University Drive
Fairfax, Virginia 22030

Edward J. Finnegan, Esq.
Assistant County Attorney
4100 Chain Bridge. Road
Fairfax, Virginia 22030

Re: Miller and Smith, Inc. v.
Board of Supervisors of
Fairfax County, Virginia, et ali
In Chancery No. 54996

Gentlemen:

FAIRFAX COUNTY COURTHOUSE

4000 CHAIN BRIDGE ROAD
FAIRFAX,VIRGINIA 22030

October 3, 1978

.'~..-~.

After consideration of the evidence heard ore tenus on
July 5, 1978, argument of counsel, memoranda of counsel and ...-
authorities cited, I have reached the follmY'ing conclusions:-

./
:/

1. That pursuant to the provisions of Sec. 36-100, Code
of Virginia, as amended, the Board of Housing adopted a Uniform
Statewide Building Code, on January 29, 1973. (See Complainant's
Exhibit 13). The Board of Housing at that time adopted "The
BOCA Basic Building Code, Fifth Edition, 1970, with Accumulative
Supplement 1972" as the Uniform State'\I-ideBuilding Code of the
State of Virginia, with certain amendments as shown in
Complainant's Exhibit 13, entitled "Administrative ArnenQments."
Section 118.0 of the BOCA Basic Building Code, as adoptea,
provided for building permit fees for various categories of
construction in Sections 118.1 through 118.8. Section 118.1 deals
,.nth fees in general and Section 118.8 deals with refunds. In
adopting the BOCA Basic Building Code on January 29, 1973, the
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only amendments (as to fees) to that Code made by the Board of
Housing concerning fees were Sections 118.2, 118.3 and 118.4.
None of these amendments deal with matter of refund~ provIded
in Section 118.8. The amendment to Section 118.2 provided that
the fee for a building permit shall be prescribed in local
ordinances and there is no mention of refunds as provided in
Section 118.8.

The amenili~entsadopted by the
(see Complainant's Exhibit 12) do
the BOCA Basic Building Code (Sec.
refunds.

Board of Housing in 1974.
riot amend the provisions of

118.8) which provides for

The same situation applies to the amendments adopted by the
Board of Housing in.1975. (See Complainant's Exhibit 11).

Therefore, in the opinion of the court the provisions of
Section 118.8 of the BOCA Basic Building Code have been adopted- -
by the Board of Housing as part of the Uniform S tatew-ide Building C(:':o2

of Virginia. This was apparently changed in the 1978 amendments
according to the testimony of Mr. Proctor.

2. Section 36-98 of the Code of Virginia directed and
empmvered the Board of Housing to adopt and promulgate a Uniform
Statewide Building Code and such code shall (emphasis added)
supersede the building codes and regulations of the counties,
municipalities and state agencies. The Board of Housing having
adopted the provisions of the BOCA Basic Building Code conceL~ing
refunds, the action of the Board of Supervisors in adopting
Section 6-6(1) dealing with building permit refunds was invalid
and that portion of the ordinance is superseded by the building
code adopted by the Board of Housing. The above-mentioned exhibits
do not support the opinion of Mr. Jack A. Proctor, State Building
Code Director, that the Board of Housing did not adopt Sectiops
118.1 through 118.8 as they appear in the 1970 and 1975 ~OCA Basic
Building Code as part of the administrative procedures for the
Virginia UnifoL~ Statewide Building Code as expressed in his
testimony and Defendant's Exhibit 2.

3. The plea of statute of limitations by Defendant is
denied. The court is of the opinion that the five year statute
of limitations would apply in this case.

4. The voluntary payment rule is not applicable to this
case.
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Based upon the above conclusions, the court is of the
opinion that the Complainant is entitled to a refund. If counsel
can agree, or stipulate, as to the amount of such refund, I would
enter an order accordingly. By such agreement, Mr. Finnegan would
not have to admit there is liability on the part of the County
to make such refund and '!;vouldbe free to appeal the decision of
tFi'ecourt. Should counsel be unable to resolve that issue, I
suggest that you contact me for the purpose of setting a hearing
date.

With kindest personal regards, I remain,

Very truly yours,

Morris
LDN:elc
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CITY OF FALLS CHURCH

NINETEENTH JUDICIAL CIRCUIT Of VIRGINIA

BARNARD r. JENNINGS
.JAMES KEITH

WILLIAM G. PLUMMER
LEWIS D. MORRIS
BURCH MILLSAP

JAMES C. CACHERIS
THOMAS J. MIDDLETON
RICHARD J. JAMBORSKY

COUNTY Or rAIRrAX C;TY Or rAIRFAX

FAIRFAX COUNTY COURTHOUSE
4000 CHAIN BRIDGE ROAD
FAIRFAX, VIRGINIA 22030

January 9, 1979
.JUCOI!:$

Robert A. Lawrence, Esq.
P. O. Box 547
Fairfax, Virginia 22030

Edward J. Finnegan, Esq.
Assistant County Attorney
4100 Chain Bridge Road
Fairfax, Virginia 22030

Re~ Miller and Smith, Inc. v. Board of
Supervisors of Fairfax County, Virginia,
et al. - Chancery No. 54996

Gentlemen:
After consideration of the evidence heard ore tenus

on November 27,1978, argument of counsel, -memoranda of
counsel and authorities submitted, -1 have reached the
follo~ing conclusions:

1.' That -Defendants t- ]\1otionto Strike should be
denied.

2. That Complainant is entitled to recover the total
amount paid for the building permits issued to the
complainant and The Ryland Group, Inc., less the amount
transferred by the County to the Town of Herndon. The
Court is of the opinion that such transferred sum, if
.recoverable, would be the obligation of the Town. The
assignment by Tne Ryland Group, Inc. was not a transfer
of the building permits to complainant, but~as an
assignment of a chose in action, their. right to recover.
the refund of the fees paid. Complainants could prosecute
such claim in this cause. .

3. That the Complainant is entitled to judgment in
the amount of $36,325.00. This figure was determined by
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subtracting the stipulated amount paid for the Town of
Herndon permits, S9,626~00, from the stipulated total
of fees paid, $42,721.00, and adding the $10 fee withheld
for each of the 323 permits, or a total of $3,230.00.

I sugges't that Mr. Lawrence prepare an order in
accord with the above ruling.

With kindest personal regards, I remain

Very truly yours,

~.~~

,~/(. Lewis D. Morris

LDM:jah
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ASSIGNMENTS OF ERROR

1. The trial court erred in assuming jurisdiction
by ruling that Miller and Smith's claim did not come within
the purview of Va. Code ~~ 15.1-547 et seq. (Repl. Vol.
1973).

2. The trial court erred in assuming jurisdiction
by ruling that Miller and Smith was not required to follow
the administrative remedies provided for in the Virginia Uni-
form Statewide Building Code.

3. The trial court erred by declaring that the re-
fund provisions of ~ 118.7 of the 1970 BOCA Basic Building
Code supersede the provisions of ~ 6-6(1) of the 1961 Fairfax
County. Code.

4. The trial court erred by ruling that the refund
provisions of ~ 118.7 of the 1970 BOCA Basic Building Code
applied to permits for which working drawings had been sub-
mitted prior to the effective date of the Virginia Uniform
Statewide Building Code.

5. The trial court erred by 'ruling that Fairfax
County was not entitled to present evidence of its costs in
processing, reviewing and issuing the abandoned building per-
mits.
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CERTIFICATE OF SERVICE

I hereby certify that twenty (20) copies of the

foregoing Appendix to the Brief from the Circui t Court of

Fairfax County were delivered to the Supreme Court of

Virginia, Supreme Court Building, 1101 East Broad Street,
Richmond, Virg inia, and three (3) copies of the foregoing
Appendix to the Brief were delivered to Robert A. Lawrence,

Esquire, HAZEL, BECKHORN & HANES, 4084 University Drive,
Fairfax, Virginia 22030, Counsel for Appellee, and mailed,

postage prepaid to C.F. Hicks, Esquire, MARTIN, HICKS &
INGLES, LTD., Attorneys At Law, P.O. Box 708, Gloucester,

Virginia 23061, Counsel for Virginia Association of Counties,

this day of October, 1979.---

Edward J. Finnegan
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