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" Harbor Cruises, Inc. - R

? Appeal was sent by U S. Mall, postage pald to Raymond H Stropl

VIRGINIA: IN THE STATE CORPORATION COMMISSION

COMMONWEALTH OF VIRGINIA AT RICHMOND

At the relation of the
State Corporatlon Comm1551on

Apellee

-

Ve S . | ©~  case No. SSW-19

. Appellant.'

NOTICE OF APPEAL

TO THE HONORABLE CLERK oF THE STATE CORPORATION COMMISSION:

PLEASE TAKE NOTICE that Harbor Crulses, Inc. does ‘appeal.

ﬂfrom the Oplnlon and F1na1 Order of the State Corporatlon

Comm1531on announced March 15, 1978, whereln the Commission

issued a lelted Certlflcate of Convenlence and Necess1ty

for the carrylng of charter partles by boat contrary to the

letter and sp1r1t of Title 56, Chapter 14.1 Code of Vlrglnla,

from whlch judgment Harbor Cruises, Inc. does note an Appeal

and further does hereby announce 1ts intentions to apply to the

Supreme Court of Virginia for a ert of Error and Supersedeas._

b
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HARB R CRUISES INC.

"'4 By

| F/M/// 7/, /)/%/W/MWM

[ TN

..-.v_-v—.

& "0Of Counsel ~

CERTIFICATE

I certify that a true copy of the foregolng Notice of
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- Esqulre, Sulte 201, Central Bulldlng, County and Court Street,

) Portsmouth Vlrglnla 23705, Counsel for Harbor Tours, Inc
14 har 4

this _/M day of April, 1978.

VIRGINIA: IN THE SUPREME COURT
. STATE CGBPORATIQN COMMISSION,
| | ~ Appellee
. Ve . |
HARBOR‘CkﬁISES,‘INC;
| | | | VAppellant

ASSIGNMENTS OF ERROR

| TO THE HONORABLE JUDGES OF THE SUPREME COURT OF VIRGINIA:
| Pursuant to ‘the Clerxk's: certlflcate dated

‘and 1n accordance w1th Rule 5 18 (i) Rules of the Supreme Court,
your appellant who is aggrieved by the dec151on of the State
Corporation'Commission announced .March 15, 1978, does resgectfully
aSSLgn as errors the follow1ng' | -

1. "he Conm1551on exred as a natter of law in 1seu1n§
a Certlflcate of Publlc Convenience and Necessrty to Harbor Tours,
Inc. for the’ purpose of carrylng charters over a restrlcted and
spec1f1c route, such a certlflcate being 1ncon515tent with the
nature of a boat charter.

2. The Commission erred as a matter of law 1n rullng that

f} ;L :- ,f{: | i_;'f:}l f ::;\ .



the point of origin for a charter party by boat”is the location
where the passengers paylag for the charter are embarked and dis-
enbarked.
3;"The Commission erred as a matter of law by unrealistically-
narrowing the neaning of "Charter"-as applied to‘boat‘tours, the
: rullng of the Comm1351on ‘being contrary to generally accepted legal
' prlnc1pals governlng maritice charters.
— For all of the foreg01ng reasons, . the aboeilant does. respect—.
fully pray that the decision of the State Corporatlon Conmlsslon
announced March 15, 1978, in the above s ylea case, bes set aside
or in lieu thereof that this matter be remanded to the State :
Corporatlon COmmlSSlOn for further hearlng w1th regard to charter.
operatlons by tour boat operators.

HARBOR CRUISES, INC.

% W

' (/ Of Counsel
Counsel for Appellant

Yoore, Weaver, Moore & Bradberry e o o . R
13185 Warwick Boulevard . : S . -
Newport Newvs, Virginia 23602 . o o Y

CERTIFICATE

I certify_that a true copy of the foregoing Assignments
of Exrroxr was‘sent.by U.S. Mail, postage paid, to Denton Roberts,
.Esquire, Counsel for the appellee, State Corporation Comﬁission,

P; O.jBOX 1197, Richmond, Virginia, 23209, and Honorable J. Marshall
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Coleman, Attorney General, Richmond, Virginia, 23219, and Raymond
"H. Str0ple;-Esquire{ Suite 201, Central Building, County and Court
Street,. PortsmOuth Virginia, 23705, and Paul M. Lipkin, Esquire,

304 Plaza One Bulldlng, Noxrfolk, Vlrglnla, 23514
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~7-9-B—15M (Thick). A R A S
- f COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION

AT RICHMOND, MARCH 15, 1978

APPLICATION OF

HARBOR TOURS, INC.
: o _ ~ CASE NO. SSW-19

For Certificates of Public ~ -OPINION AND FINAL ORDER

Convenience and Necessity oo o ‘

pursuant to Chapter 14.1,

ritle 56 of the Code of

Virginia

On July 22, 1977, a publlc hearlng was held before the

State Corporatlon Comm1551on in Rlchmond, Virginia, on the
'appllcatlon of Harbor Tours, Inc. (“Harbor Tours™ ox - "Appllcant").
. As set out in 1ts appllcatlon and supportlng exhlblts,

‘:’Appllcant_seeks jssuance of»a certificate of publlc convenience-

and neceSSity_pursuanr to'cﬁapter'14.l, Title 56 of the Code

of Vlrglnla._ RaYmend H. Strople appeared as counsel to the

Appllcant, James E. Bradberry appeared as counsel to Pro~’ .

testant Harbor Crulses, Inc.; and wayne N. Smlth appezred as

‘counsel to the‘CommlsSLOn.

~ POSITIONS OF AP.ARTIES
Applieant is a Virginia corporation seekihg the
'lssuance of a certlflcate of publlc convenience and nece551ty
pursuant to Chapter 14. 1, Title 56 of the Code of Vlrglnla.
Predicated upon its appllcatlon and thepev1dence in support
thereof, Harbor;Teurs proposes.to sexrve only speefal oxr N
.eharter parties by boat from the Elizabeth River Esplanade |

to points of interest in Hampton Roads and return to the

point of origin. ' . R

N-5



The sole Opp031t10n to this application was v01ced by
Protestant Harbox ' Crulses, Inc., a certlflcated s1ghtseelng
carrier by boat sexving Hampton and Norfolk. Harboxr Cruises
offered no evidence showing that the Applicant was incapable
ox unfit, orvthat the public 4id not need the proposed -

service. The Protestant contended instead that applicant

ould prov1de the proposed service under 1ts certlflcates of
publlc convenlence and nece551ty grxanted by the Comm1551on 'S
- orders of August 1, 1977, ‘in cases SSW-17 and SSW—18.

The thrust of the Harbor Cruises' argument adopts the
'prop051tlon that a spec1al or charter party by boat, under .
the present Code, must travel *over regular routes to the
| point or points of interest named‘ln the certlflcate and
:back to the p01nt of origin.” Thus concedlng "one pornt of
orlgln,” Appllcant nevertheless argues that one p01nt of
orlgln refers. only to the point from which the "voyage of, .
_hthe vessel - the subJect of the charter contract - orlglnates.
In- ‘other words, the boat is leased foxr a "voyage"” from its’

orlgln p01nt" as descrlbed in its certlflcate without
regard to where the ”ladlng ‘(passengexs) are plcked up.-

"~ The Commlsslon does not appear ever to have adopted any
hsuch interpretation of'“point of origin,” nox does it appear
that any carrler certificated or grandfathered under the Act
'has ever argued for Appllcant's present contentlon.

Whlle admlttlng the "Act" is not v1thout ambiguities,

.even contradictions, §56-457.2 appears quite lucid in



describing the “"certificate" issued by the Comrmission as
authorizing the ".. . . holder . . . to transport . . . ‘
‘speCial or'charter parties from the point of origin e e al”
Reading_theiabove in conjunction with the definition of |
'special ox charter party contained in §56—457.l(d), to qit;

- group movement of persons transported under a-

single contract . - . for an agreed charge foxr such movement
e . ..” it seems rather apparent that the law contemplates

."transportlng only from one p01nt - the "point of Orlgln

' as named in the certlflcate._ This does not appear even to

suggest that“?traneport" can commence'anywhere but at the .

_p01nt of orlgln. ‘The abovelcode section pointedly limits -

the authorlty of any certlflcate holder "to tramsport . . .

from the pornt of origin . . .;“ A certlflcate holder
”'cannot be "transportlng" from a p01nt - any point - wlthout

people to transport. A vessel, even though under charter,.

is transporting nothing while empty. Had the General Assembly

.1ntended to permlt more than one origin point fxom Whlch
'pacsergers could be "transported " 1t ‘would have been qulte
51mple_to have so provided.. We therefore reject Protestant

' Harbor Cruises' argument.

LEGAL BASIS OF APPLICATION

A spe01al or charter party by boat is deflned in §56—__\

457. l(d) of the Code as ". . . a group movement of persons -
transported under a 51ngle contract made w1th one person for
an agreed charge for such movement regardless of the number

of persons transported and ' in connection w1th Whlch the fare

oxr tarlff is set for (SIC) determlned with regard to the

CA-7
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umber of snch persons to be transported and not on an
1nd1v1dual baSlS. " Applicant does not propose to provide
serv;ce from the ﬁllzabeth River Esplanade as a 51ghtseelng
" carxrier by_boat as defined in §56-457.1(c) of the Code.
This application raises the question of whether a
person may provide special or charter party sexrvice by boat

from a p01nt of orlgln without also of fering 51ghtsee1ng '

'carrler by boat serv;ce. The Code prov1510ns do not provrde o

a clear answer to thls questlon. Some prov1510ns of Chapter

14 1, Tltle 56 of the Code arguably suggest an 1ntent that-

' 31ghtsee1ng carrler by boat serv1ce and special ox charter -
.'party by boat serv1ce are to be offered jointly (see §56- '
457.2). The remalnlng sections, however, suggest that one -
or. the other serv1ce, but not necessarily both, may be
-'offered._ We flnd that accepted transportation regulatlon
pr1nc1pals do not require the offering of both sightseeing
and specmal or charter party by boat sexrvices as part of an
operatlon from one p01nt of oxigin and. that the Code supports

.this flndlng.

EVIDENCE IN SUPPORT OF APPLICATION

'one cannot,be authorized to offer a transportation

: eerVice for‘which he has not applied and for which he has
Ashown no publlc need. The evidence in this case supports a
-flndlng only that the publlc convenience and neces51ty |
requires spec1a1 ox charter party sexrvice from the Ellzabeth
River Esplanade. This evidence 1nc1uded testimony by a
state and a local off1c1al supportlng the need for spec1a1

.or charter party service by boat from the proposed polnt of

':1,5}45?
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origin. According to the.evidence, many conyention and . N i{f
other_groups'using the_dmni International'Hotel'adjacent to
the Esplanadevcould be expected to utilize the proposed :

_ seruice. | -‘ | - . .

Applicant also based its _case, in part, upon the
experlence of 1ts predecessor, Valterxr M Mcbowell who traded
as. Norfolk—Portsmouth Harhor Tours. . Durlng 1876 and 1977,
-ANorfolk—Portsmouth Harbor Tours prov1ded serv1ce as a -
spec1al or charter party by boat from the proposed polnt of
orlgln-on a. number of occasions. NorfolP—Portsmouth Harbor
.-~Tours clalms to have been so operatlng pursuant to Code §56—
'457 9 whxch purports to "grandfather"” oPeratlons commenced
-’on ox before January 1, 1976. However, the ev1dence before:..-
| uS‘shows“the fore901ng operation to have commenced subsequent. -
“to that statutory date. This would make the operation
unlawful. ; ’ ; R .

We do not belleve that an appllcant should be permltted
| to base 1ts case for a certlflcate of publlc convenlence and
nece551ty upon unlawful operations. However, Appllcant has
presented the ev1dence of local officials show1ng that the
need for serv1ce does exist. On the basis of thlS ev1dence,
we find that the publlc convenlence and necess;ty requlres

the proposed service by a spec1a1 ox charter party by boat

On the-ba515'of the ev1dence presented by Harbor Tours, .
we f£ind that 1t can prov1de economlcal comfortable, and
‘convenlent transportatlon. Appllcant is fit and w1lllng to

provide the service to the public, and it has suitable



equipment. Therefore, IT IS5 ORDERED that the application of
L3 - ' ' .
Harbor Tours, Inc. for a certificate of public convenience
- and necessity pursuent to Chapter 14.1 of Title 56 of the
Code of Virginia over the following described route be, and
the same is hereby granted: |
From the Elizabeth River Esplanade; Norfolk,
thence south on the Elizabeth River to the Belt
Line Railroad “ridge crossing at Norfolk Naval
- Shipyard; thence north on the Elizabeth Rivex past
the mouth of the Lafayette River into Hampton
- Roads, passing the Norfolk and Western Railway
Company Coal Piexs at Lamberts Point, Craney
Island U.S. Navy Fuel Depot, Norfolk Internatlonal
~ Terminals, U.S. Navy Destroyer and Submarine .
_Piers,.and the U.S. Naval Operating Base, Noxrfolk, .
as far as Naval Operatlng Base Pier 12 and return-
to the poxnt of origin.
RPSTRICTION This Certlflcate shall authorize the
. holder to transport from this point of origin only
_ a special or charter party by boat as defined in
§56—-457.1(d) of the Code of Virginia.
Y'IT-IS.FURTHER.ORDERED that an apprépriate certificate
be issuea to Harbor Tours, Inc.-upon satisfaction of all
*equlrements for operatlon fixed by law.
AN ATTESTED COPY hexeof shall be mailed to Raymond H.
Strople, Esqulre, Sulte 201 Central Bu11dlng, County - at
‘ Court Street, Portsmouth Vlrglnla 23705; James E. Braaberry,

Esqulre, Moore, Weaver, Moore & Bradberry, P.0. Box 2100,

. Newport News, Virginia 23602. - _ S e

-
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7 : Jones - Cross o 31
Q All right, thank you.

MR. SMITH: Thank you. I have no

further questions.

CHAIRMAN SHANNON: Mr. Bradberry?

' CROSS EXAMINATION

BY MR. BRADBERRY

0 You too are becoming a veteran of these
héarings. . You are familiar with the operation of Harbor
Cruises out of Willoughby Bay?

| A' | Yés,.sir.

Q . You are familiar, basically, with our

. scope and nature of operation?

A~ Yes, sir.
Q " At the present time, the dock at Salt

Pier, which is owned by the City of Norfolk, is used
(R | | .
oﬁ a ?aily basis for the regular 10, 12, 2, 4, and 6

tours conducted by Mr. McDowell, is it not?

A ' Right;
v'Q Who pays for the mgintenange on that
ddck? o 4
A The City.

GARRETT J. WALSH, JR. - COURT REPORTER
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publicly owned facility at no cost to him during the

season to run his regular business operations?

Aby the Clty and maintained totally by the City?

I wOuld_contact the City of Norfolk and say we have a

8 . Jones - Cross . ) '32

0 Who pays rent on that dock?
A No one.
Q ‘ So Mr. McDowell, basically uses a

"A .Right.

Q - . Now, the Omni Dock is likewise owned

A nght.l
Q. - Has the City of Norfolk not gone to
a'certificate or permit basis forltha use of the dock
at:Omni,;if_ydu are going to come in and pick up a
charte: barty?-'
'_A : | "Not yet; no ﬁé ha&en't.
Q :A ~ There has been some discussioﬁ of going
to a éermanent'basié for the dock, has it aot?
A ' Yes.
- Q . So what would happen would be if I had

a charter for Harbor Cruise before the day of the Charter,

charter that is going to run from eight o'clock to
elevén o'clock on Thﬁrsday night, and I would then come

to the City, pay a fee, get a permit, and literally

' GARRETT J. WALSH, JR. COURT REPORTER
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9 | . Jones - Cross ‘ 33

. get the right to use the dock that particular evening

for the purpose of picking up the charter?
A At this. point, Mr. Bradberry, you would

not pay a fee, but you would get- permission to use the

- dock, yes, sir.

Q - 'All right. And I assume that that is

the pﬁrpose.of;the City maintaining some control over

the usage of‘that fa dlity.
A - That is right.

¢‘ Q Now, if Captain McDowell were to call

' and say hé would like to use the dock for charter

purposé,.the same courtesy would be granted to Captain
McDéwell, as would be grantéd ﬁs, wégia it nof?
::A 5 . Yes, sir.

Q - And there would nevér, a£'any time,
that you could:reasonably.foresee, be a reason why
Captain ﬁcﬁéwell or myself; or my Company, o; another
chaiter carrier could not ‘use thét dock, would there?

A We would éncourage iﬁ. ' ;

Q In fact, it would be the position of
thé‘Ciiy, would it not, to énéourage as many differént '
carriérs as the public séeks to ﬁéé or as are serving

the public?

GARRETT J. WALSH, JR. - COURT REPORTER
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10 g Jones - Cross 34

A | Absolutely.

Q - Do yoa consider the use of vessels for
chartera to be an aspect of tourism which promotes the
toutiét industfy?

| A"' :One which we haven't even tapped.

Q 'And I would assume that based on your

'pleasure and satlsfactlon with the sexrvice that Captaln

McDowell has prov1ded that you would llke to see hlm
malntaln'hls operation at Portsmouth, and -=
.A _f‘ 1Yes, sir; without any question.
Q And I assume you would like to see him
do charter work for the Omni Motel? |
Avl - Yes, sir.
"d o a“I also assume you have no objection.

to us doing the charter work from the Omni Motel,

 since it all helps the area that you come from?

‘A : Very much so.
- MR. BRADBERRY: Thank you. I don’t

i
{

have anything further.

CHAIRMAN SHANNON: Any redirect?

MR. STROPLE: No, sir.

GARRETT J. WALSH, JR. - COURT REPORTER

f-14




10
11

12

13 |

14
15
16
17
18

19

21
22
23

24

49

CHARLES H.‘NELSON, JR., a witness célled

by and on behalf of Harbor Tours, Inc., having first
been'dﬁly sworn by the Bailiff, testified as follows:

DIRECT EXAMINATION

“BY MR. STROPLE:

Q_ ‘ - State your name, sir.

A Charles H. Nelson, Jr.
Q@  Who do you work for, Mr. Nelson?
A - Assistant Director of Public Relations

forfthe~Vi:ginia Port Authority.
Q All right, sir. ~Have you in your

capacity had occasion to deal with Captain McDowell's.

- . tour service?

A Many times.

‘ Q': .. Could you explain in what capacity and

how the Port Authority uses his service? .

A | Most frequently we have used Captain
McDowell's service for the Azalea EesﬁiQal, 1976 and 1577.‘
Bqth‘tiﬁeé we embafked two c;uiseshlone the dignataries and
the‘oﬁhgr the Queen and'hef court, toék them on a.hérbor.

tour. In the 1976 Virginia Conference on World Trade, we

SUE TRAYLOR - COURT REPORTER
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Nelson - Direct R 50

embarked apprdximately one hundred five people from all

- over the State and several from out of state.

On other occasions we have taken groups

of shippers from throughout the United States, members of

- the Transportation industry who are staying at the Omni.

' We have ha& special tours on the Carrie B'and'all of

these touxs embarked at the Omni for convenieﬁce.

Q :.;What would be one of the purposes you
would‘take thé'shippers out on a toﬁr boat fof?

A‘ . Well, the State 6f Virginia owns five
generalzéaigé'mafine terﬁinals in Héﬁpton Roads and we
have‘ﬁwé éhoices of showing shippers. these ﬁarveious
facilities' One is to charter a ‘bus and take them by
bus, whlch takes all day because there is a wide spread
around the perimeter of the harbor there. The other
choice ‘is to charter the Carrie B and take'them by water.

And during that tour we can assist the

Captain in harrating the entire tour, point out the various

-
<

facilities, their iécation, their frequency 6f~use’by
internaﬁional shibpiné. We cén'actually.shOW'them tﬁe :
terminals at work, .and we can do it in about One—flfth
of the tlme it would take us by land.

Q and how have you found CaptainrMcDowell's

'SUE TRAYLOR - COURT REPORTER
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Nelson - Direct | 51
service when you have used his facilities?

-\ We find the boat immaculate. We find

~ the crew‘fromrthe Captain right on down to be .exceptionally

well doctrinated in the harbor. They are neat. They are

-clean. The narration is excellent.

We find it an outstanding service as far

as we are concerned.

CHATRMAN SHANNON: What point§ of
lgfiginAdid you génerally operate from, Mr.
Ngison? |
| E - WITNESS NELSON: At times, sir, we

. 'hav'e‘,vtaken people aboafd‘ the Caffi—e B at the
.regﬁlar pier, at the foot of West Main Street.
CHATRMAN SHANNON} The foot of West
ﬁgin48£;eet; Norfolk?
| ' WITNESS NELSON : fes, sir. But almost
'.excius£vely.wheﬁ we have large groups they w?ll
“ ‘stay at ihe Omni and we will go aboard-the.boat
. right at the Omnl Pier.
| CHAIEMAN SHANNON: But you would
~ desire to ﬁave him authorized to move from the

foot of West Main Street as well as the Omni?

SUE TRAYLOR - COURT REPORTER
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. Nelson - Direct
WITNESS NELSON: Yes, sir.
CHAIRMAN SHANﬁON: Now when I say
Captain McDowell, I will refer to him, you
would still use the service of the corpora;.
ﬁiqnhﬁhich is 6wned by Captain McDowell’
'Qould yoﬁ not? |

WITNESS NELSON: Yes, sir. We

would use the service regardless of where

wéAhad to go to get it.

But for convenience purporses, the

"omni, on special occasions, is excellent.

.And'during‘the'Azalea Festival, becéuse of

sééurity for the Queen and so forth, and

because the group does stay at the Omni,

it is'particularly important then.

COMMISSIONER BRADSHAW:  All thoée:
trips from the omni are charter parties,
riéht? | |

WITNESS NELSON: Yes, sir. They
are special groups. |

CHAIRMAN SHANNON: Go ahead, Mr.

Strople.

MR. STROPLE: I don't have any further

52

SUE TRAYLOR - COURT REPORTER
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piers and then up to Lambert's Point coal piers, during

which time the narration of the tour is pdinting out. the

various points of interest.

And we pass by Craney Island which we

- consider to be of major interest because it is the site

‘of the'aisposal of all the spoils in the harbor. Then,

we go up past Craney Island to Norfolk International
Terminéls.which'ié one of the world's largest container

terminals, and we are very proud of it. And from there

" up past Sewell's Point and then up to the Naval Station,
‘the Destroyer and Submarine Piers, the Naval Supply
| Depot, up to Pier 12 and then he turns around and comes

back.

CHAIRMAN SHANNON: . But youi testiﬁony

| here is supporting for the charter service
. as a charter carrier.rathef thén as a'sighﬁ—
seeing carrier because you would not téke

i1

your people out on a sight-seeing tour to
-'“view these'faci;ities would ?oué
WITNESS NELSON: Yes, sir. But I,
myself, have gone on the tour many times,
Pther than the occasions which I have'épdken

,.of.

. SUE TRAYLOR - COURT REPORTER
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, 58
CROSS EXAMINATION

'BY MR. BRADBERRY:

Q  Mr. Nelson, what is your position with the

. Virginia Port Authority?

A o Aésistant Director oflPublic Relations.

Q Mr; Nelson, you deal, of course, Qith
vessels all thé'ﬁime that are baéically under charter,
doﬁ‘ﬁ you, in-the Port Aﬁthority?

"A"l | fes,'sir. |

Q . Everything that comes into the Port

" Authority has‘a charter; right? .And, if during the

. Azalea FeStival, for whatever reason you decided that

the Queen and court would stay at the Holiday Inn complex
which has the marina in the Portsmouth side, and you wished

to run a tour for the Queen and her court you would have

4hesitati6n in calling Capﬁaih McDowell and saying: Woulad

A ~No, sir.
o For convenience. g
A . I think the point here, though, sir, is

we don't arrange the schedule. Thé City of Norfolk

- does.

Q All right. The City of Norfolk. But if

SUE TRAYLOR - COURT REPORTER
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Nelson - Cross , ' 59
you were arranging the schedule, whoever is responsible

for it, I mean it wouldn't make any difference to you

whether it was the Omni, the Holiday Marina, some other

v plége, but when the boat is chartered wu expect to use .

. it for the convenience for the party chartering the

véssel don't you?

- Yes, sir.

Q ,1 ' To the best of your knowledge, has
Capﬁaih Méwaell ever ﬁad.a pick-up poiht at ﬁoliday
Mafina?. ) |

A . ﬁot in his'dealing with us, sir.

 Q .-”4 All right.~ Does he fegulariy pick up
passengers'fog his noon or two‘o'clock, four o'clock or

six o'clock tour at the Omni Hotel to the best of your

knowledge?

A ' No, sir.
Q . You've always done that down at the foot

of High Street haven't you?

A . Yes, sir.

Q ,All.right, sir. So that when you go_t&w
the dmni‘Hotel, or when he comes to the'Omni Hotel to pick
up hé’is there fof the express convénience of‘the persons

renting his vessel and his services; is that not correct?

SUE TRAYLOR - COURT REPORTER
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lA ' This is true. |
AQ. ‘ '. And this is the nature éf the chartér
boaﬁ bﬁsiness,‘is it not? | |
A fes, sir. .

Q - The carrier who has the .vessel goes

-where the person who rents the vessel directs for the

convenience and service of the person leasing the
vessel?

A - This is true.

MR. BRADBERRY: ALl right. I don't
'hayé'anQ'further questions.
| . CHATRMAN SHANNON: Any redirect, Mr.
 1'St:6ple? | )
B | MR. STROPLE: No, sir.
.CHAIRMAN SHANNON: All fight. You
, may stand dowﬁ, Mr. ﬁelsoﬁ. Thank you
. vgry much;- |
»“' '1 | I Beg your pardon, Mr. Newton.

ﬂtdh, yes. Nelson.

® kX R R R A R N R

WITNESS STOOD ASIDE

SUE TRAYLOR - COURT REPORTER
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Q. . What hours of the day do you run that

. crulse?

: A‘ - Ten o'clock each<mofning except Saturday
and Sunday, twel&e daily, two angd four.v

4Q },} ‘All right.,Whét crﬁise'do you run atl
night? | | |

A R Six p.m. when we take thé Hamp?on Roads}

tour at that time and cover the Naval Base as well as

the Submarine Piers. ' L

i‘Q. .~ All right. Does this particular brochure

'show here that the tours your boat has at the present

- time, thefCarrie‘B; during the day?

A~ Yes. This is a '73 brochure but it's
the same. .

Q - Let me see if I can find a '77. Yes.

How about this one here?

CHAIRMAN SHANNON: All right. It will

be identified as Exhibit 6.

A}

WITNESS McDOWELL: It's the same tour.

BY MR. STROPLE: (Continuing)

o . Now, you have incorporated and formed a

SUE TRAYLOR - COURT REPORTER -
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BY MR. STROPLE: (Continuing)

McDowell -~ Direct
eorporatibh, Harbor Tours, Inc.; is that correct?
AiA Yes.
Q‘ At the present time you are the sole
stock owhet in that corporation; is that right?
A  Yes.

Q Do yoﬁ plan to continue the same type

of service that you have as an individual as with the

- corporation? -
A i,_ The'same, or better.
Q - Captain. McDowell; have you kept a

record of passengers that you've carrled from Norfolk

'vand Portsmouth from June 1977 until July 11, 19779

: A Yes, I did.

" CHAIRMAN SHANNON: That will be

identified as Exhibit 7.

_Q I show you this exhlblt. . Does that

show you the number of passengers you carried each

day elther from Norfolk or Portsmouth on that day?

A - Yes, that is right.

71
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McDowell - Direct 75

five grand apiece, or he is operating within

~a reasonable interpretation of the Statute.

CHAIRMAN SHANNON: I understand that.
MR. BRADBERRY: I will.say he has
operated within a reasonable --

CHAIRMAN SHANNON: Your client is

in the same situation.

MR. BRADBERRY: Yes, sir; yes, sir.

COMMISSIONER BRADSHAW: You are not

seeking exclusivé'gharter rights at the

 Omni hotel, are you?

WITNESS McDOWELL: No.
COMMISSIONER BRADSHAW: Okay.
'WITNESS MCDOWELL: We cannot. I don't

think we will ever be able to pick up paSsengers

. there unless they are staying at the Omni
'~ as a group, or singly, éither_one. Because

' they do not have parking space for any’peqple 

to come in there to take a tour from the Omni.

COMMISSIONER BRADSHAW: Right.

" Do you pick up charter parties now at any other

‘spot other than Omni?

WITNESS McDOWELL: No.

GARRETT J. WALSH, JR. - COURT REPORTER
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5. L . McDowell - Direct | '- 76
COMMISSIONER BRADSHAW: Is there any
other spot on your authorized territory to
stop and pick up people? |
| WITNESS MCDOWELL: No, we don't have
any énd dopft gxpect to éék for any because:
‘tb be safe loading a boat,'all you need is
| é dockithat‘yoﬁ can load at, and it was brougﬁt
up éé to whether we pick up at the Holiday Inn..
.- The Holiday Inn does not have any
_dqck space. It would not be safe fo stop';here'
and'pick up passengers any&ay.
COMMISSIONER BRADSHAW: But if they
buil£ a pier latér?
WITNESS MCDOWELL: If they built a pier
latef -
COMMISSIONER BRADSHAW: And wanted you |

5]  r to come over there, you feel like you could go

L.
'S

‘_ 6ver on your Charter party.
WITNESS McDOWELL: Then I would be back
-hére té get authority to do that. Just like.I am
- now for the Omni.
CHATRMAN SHANNON: Go ahead.

BY MR. STROPLE

GARRETT J. WALSH, JR. - COURT REPORTER
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16 | | o McDowell - Direct
A Yes.
Q | And a-speaker system?
A Yés.
1 Q ~ Have you ever had any accident in the

operation of your boat since you have been operating,

- Caétain McDoweli?

A -1 No, we haven't.

Q .Has there ever been any claims nmade
against:you?
| | A - There Qas one claim filed against me
ih'thé City} Some woman said she fell as she got off

the dock. onto the street, and she sued the City. and

‘me, and it was thrown out of court because she didn't

even saf:anything about it untilltwo weeks later. -
Q 1 But you have never had any boating -
_aceidents yourse;f? | |
| A | No.

Q ‘And your Application at the Omni is

groups?

87

solely for the purpose of seeking the pick-up of charter

" A - It is for the convenience of the Omni,

the City, and the Port Authority. They are the ones

that have chartered the boat.

GARRETT J. WALSH, JR. - COURT REPORTER |
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17 | - McDowell - Direct

. Q But you don't intend to make this a

88

stopping point on a regular basis, an additional stopping

point on your route, is that correct?
| A No.

Q‘V_ How far is the Omni, the dock -- the
omni from thé dock where you stop'rigﬁt ndw_on West.
Maip étreét?. | | |

L ‘A":'  It.is about three or three anﬁ a half
blocks. '1£ is én the same tract of land.
I CHAIRMAN SHANNON :  Do you have any
. charter'parties of the Omni lined up in the
future?

WITNESS McDOWELL: Yes, we do.

BY MR. STROPLE

Q . ‘ I believe I have one‘other'exhibit.

Have you prepared a map showing where your routes will

be?

A Yes.

GARRETT J. WALSH, JR. - COURT REPORTER
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Q - Now, Mr. McDowell, when you went to the

omni dock during the year 1976 to pick up chartefs you

. did not feel you were breaking the law did you?

‘ A '~ Well, in '76 I was not breaking the law.
i Q All right. Did you feel you were breaking
the law in 1977 when you went to pick up these thirteen

tours?

—
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© A ' Not really breaking the law.

MR. STROPLE: I'm not sure that
is really relevant, is it? It's a matter

of law for the members of the Commission and

anyone else to interpret, not Captain

McDowell.

 'CHAIRMAN SHANNON: Well, what
Captain McDowell did as an individual I
don't think is in issue before us here,
because suppose we have to gonsider the

fitness of the corporation and the cor-

_ oration is made u officers so I'm
P P ’

QOing to go ahead and let him ask these
qguestions.

MR. BRADBERRY: Your Honor, if I

f:ﬁay) I would also ask the question for

this reason. I think the law needs to be

"interpreted in light of the common usage

~-in the particular industrial trade to.

which the law is to be applied, and the

contemplation of the parties that would

normally be regulated. And that's why I'm

101
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asking it.

: COMMISSIdNER BRADSHAW: I don't
tﬁink he is the proper one to intefpret
the.law.'
| :AMR. BRADBERRY: Well, Your Honor,

I would agﬁee that the duty evolves upon
‘the.Court'to interpret the law as it is.
ﬁo be.aéplied.r But I don't think that the‘
_ Cdﬁrt éan ever reasonably ignore common
usage and undersfénding.
I mean, this is anAaCCepted éart
of tﬁé iﬁterpretation of the law.

COMMISSIONER BRADSHAW: All right.

BY W, BRADBERRY: (Continuing)

Q' - Now, Mr. McDowell, in 1977 when you went
to pick uﬁ those thirteen partiés did you think you were
bfeakihg thé law when you went to pick theﬁ upé . «

| A No. T didn't. |
Q Ail right. 2And on January lst, 1976
you had néver picked up anybody on a charter aﬁithe
Omni Hotgl haa you? | -

- A It wasn't there.

102
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TIMOTHY L. JONES, a witness called by and

on behalf_of the Protestant, having previously been sworn,

'furthér téstifies as follows:

DIRECT EXAMINATION

BY MR;_BRADBERRY:

Q 1 You are the same Tim Jones who was
subpoen;ed or who was called to the witness stand by
the Applicant? |

A; v; Yes,. sir.

Q _‘_ All right. Mr. Jones, does thevcity

of Norfolk have a position with any exclusive rights

- which may be granted with regard to the Omni International

. Dock?

‘A If the application of Captain McDowell
in any way'implies exclusiveness, the City is categorically

opposed to it.

-;“

COMMISSIONER BRADSHAW: I think he

' teétified, or implied that earlier, that you

wanted them all to come in there.

MR. BRADBERRY: All right. I don't

SUE TRAYLOR - COURT REPORTER
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“ o0 | : L - MR. SMITH:. It appears that bthé Gener-ai
01 | :Assembly may have ‘been trfying to acéom'plish
0 two things in one statute. ‘As yoﬁ know, we

o3 have a sightseeing statute by_bus. This

;’ o8 ‘covers the Barton case that was in ‘here. the

GARRETT J. WALSH, JR. - COURT REPORTER
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first of the week, the fellow that wanted

to pick up around Charlottes&illé.‘ You have

that statute.

You also have the charter party

. statute by bus. We have the.A carriers that

~can operate all round the state; the B carriers,

limited:portions. I think what Mr. Bradberry

'.is'prdposing is that this Commission should

treat the charter work the way-we treat the
charter party by bus.

In other words, you have an area of

origin, be it county seat or however much
- the Commission grants, and then you can go

‘anywhere i n the State of Virginia.

COMMISSIONER BRADSHAW: I am inclined

. td agree with him.

KR-37




VIRGINIA: IN THE STATE CORPORATION COMMISSION

~ RE: APPLICATION OF HARBOR CRUISES, INC.
- FOR PERMISSION TO OPERATE CHARTERS
"FROM THE OMNI INTERNATIONAL HOTEL,
SSW-19

"I SSUE

SPECIAL OR CHARTER PARTIES BY BOAT’ ARE NOT LIMITED TO
.TRANSPORTING PASSENGERS ONLY FROM THE POINT OF ORIGIN SET FORTH

- IN THE CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY SO LONG AS

ALYL CHARTERS EMINATE FROM THE POINT OF ORIGIN CONTAINED THEREIN.

'DISCUSSION

'The Gode of Virginia provides that a "special or charterxr party'
by boat sﬁali heaafa'group movement of persons transported under a
single'contract'ﬁade-withlone person for an-agreed charge for such
movement regardless ofithe number of persons transported.” VA.CODBv
AN, §56-457.1. It is fﬁrther provided that a certificate of public
convenience and nece551ty shall authorize the holder named therein - to
transport spec;al or charter parties from the point of orlgln_named
in the certifieate ever regular routes to the point or-éeints of in-
terest named iﬁ_the cerrifieate and back to the point of.origin, VA;
.CODE ANN. §56—457.2. The statute dees not Specifically limit the em- ;
barklng and/or debarklng of passengers only at the one point of orlgln.v

- A charter party has long been con31dered to be an agreement by -
indenture whereby the owners of a ship and the proposed charterers

" covenant with each other that such a ship shall take on such a lading

Afa:’



.

and transport the same to a particular place in consideration of

‘which the charterer is to pay a spec1f1ed sum. ASHLEY v. CORNWELL,

16 va. (2 Munf.) 268 (1811)- It has been long established that it is
essential to_the'nature of a charter party that the whole hire of

the vessel shouldAbe embraced. ASHLEY v. CORNWELL, supra. As a

result, the constructlon of a charter party contract must be 11beral
agreeable to the 1ntentlon ‘of the partles involved and the usage of -
- trade in general and'cf the.partlcular trade to which the contract

Vrelates. 'BROWN v;-RALSTON,.ZS va. (4 Rand.) 504 (1826).-

The generél'rules'as to the construction of contracts are

‘applicable to the construction of charter parties. PENNSYLVANIA R. CO.

 v. MCALLISTER BROS. INC., 137 F. 2d 788 (D.C.N.Y., 1956), affd. 240 F. 2d

423 (C.A. 1957); MICHAEL V. S.S. THANASIS, 311 F. Supp. 170 (D.C. Cal.

1970); MOORE-MCCORMACK LINES, INC. v. U.S., 338 F. Supp. 1061 (D.C.
‘N. Y. 1971). In'cohétrﬁing such contracts, the intention of the -
parties controls as to the law governing the 1nterpretatlon of charter

-

parties. MANCHESTER LINERS v. VIRGINIA-CAROLINA CHEMICAL CO., 194

F. 463 (D.C.N.C. 1911), affd. 204 F. 564 (1915); IN RE INTERNATIONAL

MARINE DEVELOPMENT CORP., 328 F. Supp. 1316 (D.C. Miss. 1970), affd., 451

“F. 2d 763 (1971), affd. 463 F. 2d 238 (1972). Thus, the intention of
the parties at the time of the making of the contract, as evidenéed

by the langﬁage,they have employed, determines the operation of the

I
™

charter. -
The Terhsvand Conditiohs ef-the Charter Contract, attached as

‘Exhibit 1, estétiieh that the agreement between the parties, owner .

and charterer reSpeetively, is essentially one of letting'and hiring. .

The terms of the charter party control with respect not only to the

'amount to be baid by the charterer of the vessel, B. H. INC. v.

24
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ANTHONY M. MEYERSTEIN., INC , 149 F. Supp. 219 (D.C.N.Y. 1957), but
also the duration of the voyage:as well. The Chartexr Contract

. clearly delineates the times for beginning and terminating the
voyage in subheading #l'_the point of commencement and the cost
.payable in advance are distinctly set out in "subheading #2. .Under
a tlme charter, the tlme when hire beglns oxr ‘ends generally depends

on the prov1510ns of the charter relative thereto. NORTH ATLANTIC

'DRBDGING CO V. MCALLISTER STEAMBOAT CO., 202 F.181 (1915); MARINE

. _EQUIPMENT INC. V. MARTIN, 184 F Supp. 111 (D C.la 1960). Except

as 1ts meanlng may be restrlcted by other prov151ons of the charter
party, the term voyage" ‘has been long established as referring to’
the whole”time durlng which the vessel is engaged in performing the

"vcontract contalned 1n the charter party. THE BUCKINGHAM, 129 F.S875

(D.C.pa. 1904), There is even some authorlty that the preliminary
'transit to-the port of loadlng is part of the voyage, having been

_held SO under the language of partlcular charters. THE BUCKINGHAM,

supra. Consequently, where a vessel has actually and in fact left
her p01nt with the manlfest 1ntent to fulflll the contract, it can
be sald that her voyage has begun.

CONCLUSION

W

As long as all special or charter parties eminate from the
point of'origdn containéd in their certificate of public contenience
and necessity;.the charters are not specifically limited by statute
to transporting passengers only from that'point of origin. The in-
tention of the'éarties controls the time when hire begins and the
amount thereof Since Exhibit 1 eV1dences the intention of the owner

" and .charterer to let and hire the vessel from the p01nt of orlgln

/9-' 37



contained in‘the certificate of public convenience and necessity,

the charter party'cannot be precluded from receiving and discharging
passengers from:other points of interest named in the certificate.

Therefore, Harbor Tours, Inc. has the right incident to a

Certlflcate of Publlc Convenience and Nece551ty allowing the conduct
of water-born tours from Norfolk and Portsmouth, to conduct charters
from Norfolk and Portsmouth and to embark and dlsembark passengers
-at places other than the p01nts of origin spe01f1ed in the Certificate

_durlng the course of the charter.

HARBOR CRUISES, INC.

BY

Of Counsel



ﬁ-g E. I NEWPORT REWS HARBOR CRUISES, INC.

JEFFERSON AVE. at 12TH ST., NEWPORT NEWS, VA. 23607.- PHONE 244-2424

This Charter Agreement made at Newport News, Vlrglnla, on
, by and: between Harbor Crulses, Inc., hereinafter referred tc

OWNER, and - : * , party of the second part, herein-
er referred to as the CHARTERER, is set forth to establish the terms and
ditions for the chartering, by the party of the second part of the motor
sel "Amerlcan Patrlot“, hereinafter referred to as. VESSEL~

l. OWNER agrees to let and -CHARTERER agrees to hlre the VESSEL for-
voyage beglnnxng at : -2 m./p M. -0 o ., and
minating at _ - , -;f'_a m./p m. on C ,

2. Said Charter shall commence from the dock of Harbor Crulses, Inc.,
12th Street, Newport News,.Vlrglnla. The cost of sald Charter shall be
»» payable in advance ‘as follows: .

: (A) CHARTERER shall pay $ : deposit upon engaging
i VESSEL for charter. _

(B) CHARTERER shall pay the remaining charter fee on the day the
rter is to. begln prlor to the time said VESSEL shall leave aforesaid dock.

, (C) CHARTERER shall be entltled to cancel this contract and re-
ve his deposit back -in full 1f done thirty or more days before the: scheduled
rter. - : :

{D) Any cancellatlon which is necessitated by acts of God, fire,
5d, natural disaster, inclement weather, which, in the opinion of the  OWNER,
1d make operation of said VESSEL hazardous and cause passengers on board to
=ndangered, and any other extraordlnary circumstances beyond the control of
ER or CHARTERER shall result in a full refund to CHARTERER of any deposits,
ardless of when lt 1s necessary to effect a cancellation of said voyage.

A 3. OWNER warranties that the ship shall be, at all times, | tlght,
unch, -strong and, in every way, fit for the charter purpose intended by’
RTERER. . ' : : oo N

4. It is understood that the purpose for which the VESSEL shall be
rtered on a daily basis is as a private party boat, taking daylight and
ning excursions on the waters of Hampton Roads, James River, Elizabeth River,
pton River, and other protected areas in the immediate vicinity.

K-39



5. Charter fee set forth in Paragraph 2 above shall 1nc1ude for
purpose of thls voyage the follow1ng. :

Boat for three ‘hours for one hundred peopl€...eeeee...
Additional people up to forty SiX....eececeecececeecan .
Each additional Hour..................................
Baxr Serv1ce................... ..... ccceccccsnscescceans
Music...... e ceceencsacssssecccensessssennsssssssecsress

other.-‘;'a.’...oo-‘-.._.o.oo.o-.oo.oo.oo..ooo...o-o'o..ooo

TOTAL

. This.coﬁtract‘ié entered into this . day of 197

OWNER

CHARTERER
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