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COMMONWEALTH OF VIRGINIA, ' ) :
CITY OF DANVILLE, ) TO-WIT:
- IN THE G[RCUIT COURT OF DANVILLE. ) -

The Jurors of the Commonwealth of Virginia, in and for the body of the City of

Dauvine, and now atte_nding said Court at .'its November ‘Term, in the
year 19 77 _, upon their oaths present that John Vern Cook Jr. - o,
on or about the 1st ‘day of . August, _ .. ,1977, in said City, within

one mile of the Corporate Limits of sa;d City,
did unlawfully, felonlously and maliciously k111 and murder one Luther

‘Boswell, by striking and beating h1m 1n'v1olat10n of Section 18.2-32,

Code of Virginia, 1950, as amended,

This Indictment is found upon the evidence of ~ J.W. Martin, Jr.

witnesses sworn before the Grand Jury.
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SUPR™ T o c T OF VIRGINIA.
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VIRGINIA:

IN THE CIRCUIT COURT OF DANVILLE. STV
- RICHICND, VIRGINIA %
COMMONWEALTH OF VIRGINIA) | |

_V. '; - ' . Transcript
y , .

* JOHN VERN COOK; JR.

K

'The following constitutes a transcript of all .

of the oral testimony and other incidents of

trial in the above-styled cause, before the
Honorable James F. Ingram, Judge of the Circuit
Court of the City of Danville, on November 18,
1977 and on November 23, 1977, wherein the
defendant, John Vern Cook, Jr., was tried on an
indictment for murder, and which was electronically
recorded. - : :

PRESENT :

William H. Fuller, III, Esquire
Danville, Virginia
. for the Commonwealth

John W. Carter, Esquire _
Danville, Virginia '
for the Defendant

John Vern Cook, Jr.,
the Defendant, in person.




\.,\ : : _ o /
... - and if this man had certain physical infirmities
_ . - T
o | . .
that could have been equally as tikely to
. | . v ‘ . P / |
havevbézaght\ébout Eig/dééth as the opinion

/

-~

expressed by thé€<ﬁe ical examiner, I think

we e a right to go into that.

JUDGE INGRAM: - All right, sir, call your _

\~
A ~
witness. |

DR. KENNETH B. SIZER, the first witness called on behalf
 of the-deféndant, having'been duly sworn, testified as
foilﬁwS: |
| DIRECT EXAMINATION

By Mr. Carter: |

Q. You, of course, are D?f Kenheth‘B. Sizeré

A._'That's correct. |

Q. And you-afe a pfacticing physician here in the City of
DanVille? | | | | |
Yes, sir.
Dr. Sizer, was the late Luther Boswell a patient of yours?
Yes, sir.
Over what peridd of time?

From 1970, the 6th of January, 1970 until his death.

o r o » o »

His demise. Dr. Sizéf, did Mr. Boswell have a condition

of high blood pressure?




" Dr. Kenneth B. Sizer - Direct

> o > o »

> o 2 o 2 o oo

Yes, sir.

. .Do your records diéclosé_thié?'

Yes, sir.

And over what period of time?
I believe the first time he Waé‘noted to have any_high

blood pressure was the last couple of years. 1t was

‘first noted to be elevated 12/31/75.

. - And was he under any type of medication or treatment for

this high blood pressure?

He was. According to my knowledge he was to have been

'_ taking some anti-hypertension medication.

Something'that you had prescribed for»him’I take it?

'Pardon?

Something that you had prescribed for him?

Yes, sir.

Did he haVe a ciffhotié liver?

Yes, sir. |

When did this first appear?

The definité diagnosis of cirrhosis -- he had had
previously‘precursor fo this condition in '72 -- '72
was'when he was first noted té have liver disease.

And at the time of his death was he still suffering

from cirrhosis?.




Dr. Kenneth B. Sizer - Direct

> e » Lo

Yes;-sif.'

And to what_gxtent had it advéncedé

Well, it had advanced to the point.where'it had aisturbed
_ certain 1i§er functions such as the mechanism of bloéd
clotting and also the various other liver function tests
were abnormal.

You mean iF had reduced the capability of the blood to
clot? | ! |

Well, that's one of the functions of the liver among
other functions which were the abnormalifies being
produced by the liver diSeésef

And I take,it that the testing of the blood indicated
that there ﬁas a reduction in.the clottiﬁg capébi1ity
of the éqagulating capability of the blood?

Yes, sir. |

Did this patient have a diaBetic condition?

Yes, sir.

And when did you first diagnose that?

The diabetic condition was what we would say of a

mild to moderate nature. He was given oral medication
for that. And this was deterﬁined in 1970.

In 19707

Yes, sir.

= p)



Dr. Kenneth B. Sizer - Direct

Q;”;And_was he'on'medication_fOr diabetes at the time of
his death?
A. Yes, sir.

Q. I think that's all.

‘MR;fCARTER:. You may examine'him,er. Fullér.
| cROSS EXAMiNAIION |

By.Mr. Fuller:

B Q. Dr: ’zef,.what were you treating him with for high blood
pressure?

A. He was treated with a.combination medicatién designated
by the propriét- y name of Apresazidé, hich contains
a diuretic and a anti-hypertension

Q‘l All right, hbw what.wad his blogd pressure?

A. His blood p?eséure, the hl;--st_recofded that was noted
was two hundred and ten gver 2 hundred and twenty.’
When Was‘that? .

A. This was 4/29/76,/but it was better gntrolled than
that. That wa$ the highest. |

Q. All right,/now relating your attention to Avgust the
1st of /this year, August the lst of '77, when had yoﬁ
se¢ him‘prévious to that time? |

vAf believe ﬁhe last date prior to that he was in, May.

of '76 1 believe was the last thing I have. I had him

_f?.



John Vern Cook, Jr. - by the Court

All right, sir, and he was empioyed by you, he's the
attorney of your own choosing? |
That's right.
All ri;ht; sir. Mr. Cook, do you héve any complgints
withvanyo e about‘anytﬁing cOnnected with youy case?
No, sir. | .
All right,‘sir,’.re you ready to proceed now with the trial
of your caée? | |
Yes, sir; I am.
All right, do you understand {1 the questions I've asked
you?:t }
Yes, sir.
Before we proceed any further, are \Xhere any questions that
you would like tg ask the Court?
...No, sir, none £hat I can think of.
All right, considering the questions I have asked you, it
is stil) your desire to waive a jury trial and ‘f trigd by
the Lourt? |

~s,'sif.
All right, you may have a seat at the counsel table with

your attorney.

JUDGE INGRAM: All right, let the record show

that the Court has inquired of this defendant,

o] .
21



John Vern.Cook, Jf.} és to'his'ﬁnderstanding of
“his waiver of a triallby'jﬁfy'in this case, its
conséquénces and its voluntariness and the Court
A, héreby:fihds that the.deféndant has consénted |
to aAtrial éf his cése without a jury By.the'
Court, that his consent has been given'freély,
voluntarily, and iﬂtelligehtly and after
conSulting_ahd-advising With‘his atfotney.

Mr. Fulier,'does the Commonwealth's Attdrne&
consent to waive - a jury in thisvcase?

MR. FULLER: Yes, sir.

JUDGE INGRAM: All right, let the record show ~°

that the Commonwealth's Attorney consents

JUDGE INGRAM: "All right, now, gentlemen, I

9 _
22



record. In this manila envelope‘we have the
hospital records, all that we felt would be '
pertinent to this case. 'Perhaps we shoﬁ d
introduce that as an exhibit. These are

‘t*- recofds of Dr. Sizer in thé folder.
JUDGENINGRAM: All right, is tHere any objection,
Mr. Fu}1e~? | |
Mﬁ. FUiLER: o, sirj

JUDGE INGRAM: 'A' ight,vthe manila envelope -
will be marked As dofendant's exhibit one.
MR.'FULLER: You've élr--dy ruled on all of tﬁese.
JUDGE_I# RAM: Right.

MR. “ARTER: Yes, ﬁe's ruled dn-them, I just.
_AJUDGE INGRAM: I'm admitting fhem QW as

exhibits in the case.. All right, the % yelope
will be defendant's exhiﬁiﬁ*one; the manils
folder will be defendant's exhibit two. All.

right, Mr. Fuller.

DR. RAMON R. ERASMO, the first witness called on behalf of the
Commonwealth, having been duly sworn, testified as follows:

(Dr. Erasmo spoke with a heavy accent.)

DIRECT EXAMINATION

10 | 24



Dr _Rémon_R. Erasmo - Direct

By Mr. Fuller

Q
A
Q
A.
»
A
Q

.- Wou1d you state your name to the Court please?

I am'Ramon R. Erasmo.

. Mr..Erasmo, what is your occupation?
I am a physician.

. gAnd‘What type of physician.

I am a neurosurgeon.

All right, wouldvyOu.stete your qualifications as a -

" neurosurgeon?

MR. CARTER: If your Honor, please; if it's |

of any help to Mr. Fuller and the Court, I
will admlt Dr Erasmo's qualiflcatlons
MR. FULLER: All rlght.

JUDGE INGRAM: All right, sir.

Dr. Erasmo, dlrectlng your attention ‘to August the 3rd

of this year would you tell his Honor whether or not

you had an occation to receive a patient named Luther

Boswell on that day?

Yes;

What were the c1fcumstances7

On approximately August the 3rd, 1977 Mr. Boswell was
referred to me by the emergency room phy31cian because

of possible head injury. I saw him in the emergency

11
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Dr. Ramon R. Erasmo - Direct

room and_ekamined-him on that occasion.
Tell us about ydpr examination. What did it reveal?
On examination I found out that hethas éontusion all over
‘the face, part of the chest, the abdomen and the right
‘ lower 1eg; |

. What do yoﬁ mean by ''contusion"?
Basicly he pad some swelling. Basicly there were some

‘ : _
blood clots on Lhe subcutaheus,tissue in the face,
cheét, abdomen and right lower leg;
All right, aﬁd éould‘you.tell by looking at his face. .
Just describe his face when~y6u saw him.
It was swollen, and the eyes a?e partially closed because
of the swelling, and he was lethargic-and.hard:to be
aroused. | |

MR. CARTER: What, Doctor?

DR. ERASMO: Lethargic.

Mﬁ. CARTER: Lethargic and what?

DR. ERASMO: And hard to be aroused.
A11>right, and where were the contusions on His face?
Basicly the contusions is all over the face and extending
fd thg back of the ears on both sides. He had some
also on the chest and abdomen, and as I mentioned in

the right lower leg.

12
26



Dr. Ramon R. Erasmo - Direct

.’JNow'after.exaﬁining Mr. BoShelL in the emergency room,
what, if ahything; did you do’lv B
I have 1mpress1on that the patient had 1ncreased pressure
1n31de the head Wthh could most likely be a blood clot
.j Why did you feel that way?

The history ofxthis patient'indicated_that his level of
tconSCiousness, that means hia-aﬁareness to his surround-
.1ngs, and his responses to the people around him has |
been decreas;ng. It's because of the fact that thls
patient.has heen‘observed to be decreasing his level of
ethCiousneSS. The stofy that I got was that he was.

| Mﬁ. CARTER: If_yedreHonOr, please, I think

that;-.> o |
_JﬁDGE INGkAM: Don't tell us what someone
- told you.

Don't tell us what someone else said.

On.examination I found out that he easily drifts to
sleep and he's droﬁsy, you've really got to shake hiﬁ
‘up to elicit any responses. With these-in mind plus

the fact that he has contusion all over the face
indieating injury, possibly to the hrain, 1 have decided
‘thatiWe should do special tests, what we call cerebralv

~angiogram. Now I explained to the family about the

13 : | | 27



Dr. Ramon R. Erasmo'—'DireCt

o r o > o0

3>4'O > O

procedure and what I thoughe about the patient at that .
time, and we'prpceeded with the test. The test that
'Qé did_indiceted there was a sign of a mass which could
| be of-is indicative of a blood'clof in the_brain,‘that
is in the right‘siee.

In the right side?

Yesp 1

The.test revealed a mass?

Yes.

All right, and then what happened?

I consulted the family told them his condition and the -
findings thae we had after the-test.. I advised the

- family that this mass effece in the test most likely

is a blood eiot and has to be removed. The family had
agreed to proceed with the procedure. ‘He had surgery
and we located a large or ﬂuge blood clot in the right
side of the erain.

A hﬁge blood clot?

Yes, sir. |

About what size?

The measurements‘that I got frem the pathology department
of Memerial_Hospital if I'm riéht, is about four by four

by two centimeters, which is the biggef portion. Now

14
28
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Dr. Ramon R. Erasmo - Direct
there‘are smaller size that I submitted for examination
and I cannot give you the dimensions right now. Now

this size of the blood clot I think is not the actual

‘size that he has because I have to work around the

blood clot to remove it, so I have some that goes into

~ the sﬁction and basicly I think the blood clot is

biggér than what had been méasured.

In other words,vyou had to remove Séme by Sugtion as
you wofked'arOund to kéep'from destroying tissue?

Yes, sif. -

So a;tually it was a iarger size ;hah'what_yOU'éctually
removed in oﬁe piece?

Yes; sir; |

All ri_gh-t., go ahead.

Now.

Where did yoﬁ find this blood clot?

It is in the right temporal area, the témporal lobe of

" the brain.

~ All right, go ahead and tell us what happened.

Now the patient after surgery was put in Intensive Care
Unit for follow-up postsurgical care. There was an
instance that he seemed to be lighting up and waking

up a day or two aftér'surgery, but after a couple of days

15 29



Dr. Ramon R. Erasmo - Direct

 he seemed to plateau in his general condition. He did
hpt either to me detériorate completely or had recovered
in such é wéy that you say that he had improved |
éonsiderébly. Now this goes on for several days, and
the few days prior to his demise I noted some changes
in his general condition which we have been suspecting
or expécting before. - He hadvgeveloped-some complicagion
which involved the livér. "He developed jaundice, and
because of this his general condition gradually
deteriorated. |

. »Whét,'if an&thing, were you:abie to do at this stage?
Thevcondition, the complication or condition, that
arise aftér surgefy appears to me ﬁo be medical problem
more tﬁén surgical, so I have consulted the medical
consultants to assist in his overall treatment
especialiy élong this line. I\consulted a couple‘of
internists to take care of the jaundice and possible
liver complications.

I see. All right, now go ahead and tell us exactly
what happened.

Now his liver failure had progressed and I think he
died of that complication.

Of the liver complication?

16
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Dr. Ramon R. Erasmo - Direct

o » o > L

. That's the ‘wa‘y.'I thli'nk about it.

._fAll right. Now_What‘happened.v. .What, if.anything;
else can yOu teli us medically aboﬁt it? o

Now 1 céuld_bé giving a statement ;ﬁat I heard from his
- past'histdry that'I.could cohtribute to ;he ovérall
eéalﬁatioﬁ'df his case; | |
;_ Wel1,.don't'te11vus anything but what you know personélly.
Let.me ask you.this. When you perfbrmed the operation o
-did YOu. . .was that the only‘blood clotlyoﬁ féund,’thé
one massive Blbod clot? | | |

The indication of the test indicate the massive blooé clot
 from ohe Side, buﬁ‘this doesn't mean that he has no

other sﬁélle: blood clots in the other side of the

‘brain that ié not surgically t;eétabie. TheréAcoﬁld

be some smaller ones. ' So I-indicated that in my

surgical noté thatpas far as i could See_in‘the area
WHere the Biggest blood clot there are areas.bf small
 hemorrhages in there.

Theré were some small heméfrhages?

On the surface of the brain.

I see. -

In the area-that 1 could see.

'But that's an area that you didn't touch surgically?

17
'- 31



Dr. Ramon R. Erasmo - Direct

Q.

No, because we go down deeper inside where the blood

clot was.

1 see. All right, now after his operation and during

the postoperative period could you tell us whether or

not it became necessary to assist him in his breathing

or anything of that nature?

. In fact after I did the ¢raniectomy or the bréin ]

oberation I have requested Dr. Bourne to do»a tréchéostomy,
open the windpipe and assist his breathing. And during

the course he was assisted in his breathing depending on

‘'his needs after surgery.

I see. ' All right, answer Mr. Carter's questions.

CROSS EXAMINATION

By Mr. Carter:

Q.

Doctor, you said that his actual death was brought.

~about by virtue of liver failure in your medical judgment?

Yes, sir.
Now this man suffered from a disease known as cirrhosis

of the liver did he not?

‘I could not comment on that fully because I don't work

exclusively on that side. I work in the neurosurgical
side.

The medical records indicate that his liver functioning

18
32



Dr. Ramon R. Erasmo - Cross

was considerabiy reduced and it continued to deteriorate

during his'hOSpitalizatioh?'

A, Yes.
Q.  And, Doctor, the cifrhbsis was in”no way rélated'to_
.- _any type of trauma was it? |
A. No, in.my judgment.
Q; Iniothér words, cirrhosis ches on for reasons other
= than traumé_as argeneral'rule? -
A, :Yes; sir.
Qﬁ ‘Now what is the Siénificance,'Doctor, qf the reduction in
fliVer'functiéning from a standpoint of the effect that
- it méy have upon fhe_COagulantvin the blood? B |
A. Again, I_w9u1d‘n6t answer you as a'speciﬁlist in blood
| ;diseaéés, bpt<I ﬁould give you my 6pinion as a medical
praétitioner. Now the disease of the liver affect§-the
.fcdagulation of the blood. Wi#h that in mind I had |
'the'anticipation that the'person'with_liver.probiem
éould easily bieed and have a blood clot.
Q. One bleeds very easily wﬁen the coagulant in the blood
.is reduéed, and this can resglt from a cirrhétic liver?
A. Yes. |
Q. So that one:whose plotting ab}lities are not mnormal
.the trauma willf . .the edeﬁa;from a trauma will be
19
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_Dr. Ramon R. Erasmo - Cross

; aggravated to a large extent will itvnot? Could you
-lé; me say, Doctor, correlate one with an ad&anced
ﬁalfunctioning of the liver with a hemophiliac?

You're talking two different entities, but I would
answer YOur first question. With liver failure problem
would. . .clotting, it would aggravate the trauma,'it
would prodpce more problem because the cells are not

i, functioning.as it should compared fo normal cell, you
know.

So that you would expect.a trauma to be more edematous
in a person with a reduced liver function?

Yes.

Can you more or less correlate this wifh what you would
expect from a hemophiliéc who had suffered a trauma?
Now a hemophiliac with a_tenaenCy fo bleed obviously
would have almost comparable éituation, that he could
bleéd also in the head. But the extent of that, I
could not quantitate.

Yes, sir. All right, now, Doctor, when you did thisv

craniotomy where did you find the clot itself in

relationship to the brain lobes?

. It is. . .The bulk of the blood clot was in the right

temporal lobe. It was intracerebral.

<0
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Dr. Ramon R. Erasmo - Cross

A - N - S A i

.~ Intracerebral? -

Yes, sir.

. Now tell us if'yéu will, please, Doctor, translate that
into lay terms andhtell'usvwhat an intraéerebfél
' hemorrhage is.

. The term indicates that the bleeding.was inside the

lobes of the brain. It is not on the sﬁrface, but it
was inside. |

And this is distinguishéd'from let's say a subdural
hemorrhage.in what manner? o

Yes.

How would'you distinguish an.intracefebral.';

The other one is in'the outside of the brain.

'The subdural is on the outside of. the brain?

‘Outside.

The intracerebral is inside the lobe of the brain?

ers.

And what you found'ﬁas an intracerebral hemorrhage?
Yes.

Now,vDQCtor; you séid you found some other smaller
hemorrhagés; Lét me ask you jf‘this is unusual in

the case of an intracerebral hemorrhage? In other

‘words, is there a swelling of the brain after a cerebral

<1
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Dr. Ramon R. Erasmo - Cross

hemorrhage?

Theré is. . .There could be swelling after a cerebral
hemorrhage. |

Dogs this have any effect upon the arterial supply of
the occipital portion of the brain?

Your question is:so definite that youf question points
to one definite area of the brain. Now thé impairment
of the circulation to the occipital area of thé Brain,

which is beﬁind, could noﬁ be really pinpoint, you know,

whether it is actually diminished or not for the simﬁle
- reason that there are other channels of blood that

. goes behind and in front. In his condition the por;ion'
of the brain that is ihvol?ed is more antérior and
1aterél, mbre in front and a little bit to the side.

Yéé, sir. But, Doctor, when you have an injury to‘the

brain, particularly in the f§rm of an intracerebral

hemorrhage,.will-this create pressures on the arterial

blood supply system of the entire brain?-

 Yes; it wili, but I would qualify. It will affect

some portions of the brain and if the swelling is so

extensive alreaay, then it wiil.affect-the entire

circulation of the brain.

Which could explain the other hemorrhages on the brain

i

<2 36



Dr.:Ramon R. Erasmo - Cross

By Mr. Fuller:

Q.

o » o > o ¥

1that'you fOQnd at the time you did your.éranibtomy?

. Yes, sir.

MR. CARTER: I think that's all, if your
Honor, please.

RE-DIRECT EXAMINATION

Doctor, you indicated that eirrhosis of the liver is

not the result of a trauma, it's a disease that's built

up over a period of time I assume. Is that correct?

Yes,

But you also indicated that because of a defective liver

of that nature it's more.difficﬁit for the blood to

clot? .

Yes.

.So at the time you performed your surgery could you-

tell us whether or not you had any knowledge of the -
fact that Mr. Boswell may have had liver problems?

I have the knowledge that he has possible liver problems.
What kind of a surgical risk did that make him?

He had the highest surgicél'risk patient.

Because he had liver problems?

Yes.

All right’, now when he Was‘edmitted to the hospital, when

<3
37



Dr. Ramon R. Erasmo - Re-Direct

> o » o

. Q )
A.

Q.

"you first saw him on August the 3rd, could you tell us

 whether or not there was any indication that he had

iiver faiiure at that time?

As far as I could see on eiamination of him I could not

detect; you know, on cursofy examination whether there

was actual 1iver-failﬁre or.not;

All right, when did yOu‘firSt begin to suspect that he
| , ‘ _

was having p?oblemé with his liver?

I éuspected along the way that he will have problems

but when the test comes around and his signs and symptoms

have changed indicating a liver disease, then I concluded

‘that he has already the problem.

When was that, before or after surgery?
I think that was after surgery.
After sufgery.' All right, when did he become yellow?

As far as I can remember it woﬁld'be around -- I havev'

'my notes in there, but I can give you an approximate

date -- probably around six or. . .five or seven days.
I mean I cannot remember exactly. It would be several

days after he had surgery.

After surgery?

Yes.

But when he was admitted into the hospital you couldn't
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B

see any obvious signs of any liver fallure? '

No not that I could see obv1ously

'Later on when you began to notice 1t what were some of
“the signs that yOu saw?

. He become Yellowish'or icteric you call'it in medical

term, his 11ver functlon test had shown a p031t1ve

signs of 1iVer disease. His other blood work 1nd1cated

- that the values are that of the liver dlsease.

This was after surgery?
Yes; sir; ” |
Not before?»
Not as far as I could see.
Well;‘though 1iver disease, cirrhosis, is not the result
of trauma, a person who has that condition.
MR. CARTER: If your‘Honor, please, thatfs
a leading qﬁestion_I think.
MR FULLER: All right.
JUDGE INGRAM: Ali right, sir. Rephrase

your question, please, Mr. Fuller.

Q. Could you tell us whether or not a person who had cirrhosis
would be a risk as far as bleedlng is concerned if they
recelved any trauma°

A. Yes. Persons with c1rrh081s have always a big rlsk in

2S5
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'bléedingAby trauma. I suspected it-the\first time when
' 1'seé the patiéht that heveasily could have bleedings
in tﬁe head. ‘ . |

Q. All rignt,

- RE-CROSS EXAMINATION

By,Mr.'Cartér:'

Q. Doctor; the decedeht did have cirrhosis of the liver
when he wés ad;itted to the thpitéi, and you were
aware of this at the time that you talked to the
family about the décision of doing the craniotomy in

»;his casg? |

A, I beg'your pardon, sir.

Q. I said you were aware of the fact that he had a liver
disease at the time you were discussing:the surgical
fisk with his family?

A. ivwas aware of the pbssibility, but I could not pihpoint,
you know, on the actual values, his liver function and
the cirrhosis. 1 could not diagnose complétely by just
cufsory physical examination whether he has cirrhosis
or not.

Q. . Well, Doctor, is cirrhosis something that developes
_overnight?

A. No.
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A
Q.

. It's a matter of a long continuing deterioration of the
 functioning”of the liver?

- Yes.

And you did.ih'faétvbegin to see the obvious signs of

it ip the‘later-days in the form of jaundice?

Yésl | |

I belieVe’that oné,of the‘functions of the liver is to
rémoye,the dead red blbbd'cellélfrom_one;s Body aﬁd Qhen
it ceasés to_fuﬁctidn thén the dead blood cells givé us
us a yeilbw'ér.jaundice 1ook?. | |

Yés.

I think that's all.

RE-RE-DIRECT EXAMINATION

By Mr. Fuller:

Q.

Doctor, even though you had some knbwledgg of his 1iyef

problem when you examinéd-the patient, coﬁld you tell us
whether or not you had any alternative but to operate?:

The way I'm looking at it, with the findings in the

angiogram test, you know, the cerebral angiogram or

"arteriogram, the lesion was big enough that I have no

alternative but to remove the pressure, becausé if you

“don't remove the pressure} I think the chances are

slimmer than, you know, leaving him go. -
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If you hadn't removed the pressure, what would have been

. the results?
‘I think he would have died.

You had to operate?

i think I have to operate because of the pfessuré.

And what you found subStantiated what ydu‘thought. Is-
thét correct? |

Yés. i | ‘ o |
That's ail.

RE—RE—CROSS EXAMINATION

By Mr. Carter:

..

‘Doctor, except by hearsay are you in a position to know

what traumas this man may have received, and when and

under what'circumstances?
-No, I could not.

. I think that's all.

DR. DAVID W. OXLEY, the next witness called on behalf of the

Commonwealth, having.been duly swérn, testified as follows:

DIRECT EXAMINATION

By Mr. Fuller:

Q.
A.

IS

Would you state your name to the Court, please?

I am Dr. David W. Oxley.

<8
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Dr. David W. Oxley - Direct

Q.,vDr Oxley, what is your occupatlon7

‘I am a foren31c pathologlst and Deputy Chlef Medlcal
Examlner for Western V1rg1n1a
What is a forensic pathologist?
. Avforensic_petholegist performs autopsy examinations in
" cases of deathvby violence, or by ummatural Qr undeter-
mined means or manner. |
MR. CARTER: If your Homor, please, I Will_
admit the qualifications of Dr. Oxley.
JUDGE INGRAM: ALl right, sir, the qualifica-
" tions of Dr. Oxley w111 be walved
Dr Oxley, in your capacity as a medical examiner for
the western distrlct of Virglnla could you tell us .
whether or not you examlned the body of Luther Boswe115
Yes, sir, I did.
‘When did you receive the body? A
On the ZOthiof Augﬁst. The body was received on the
20th of August at 12:30 P.Mt- The autopsy was performed
at that time.
'All right,-end tell;us what your autopsy reveeled.
‘The todvaae that of a well-developed, ﬁoderately obese
" white male, seventy-two inches long and weighing en

estimated two hundred twenty to two hundred thirty

29
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' popnds. The body Qas.unclothed at the time I received
‘it. The skin of.thé uppef‘chést and upper extremities
E wés taﬁned by tﬁe sun. The Skin wés alsb jaundiced as
wérévthe whites of the eyes. E#ternal examination of
the  body revealed.a partially healed Surgicél scar on
the right side of the head in this region. This was
closed witﬁ sutPrematerial. The head had been shaved,
.thevscalp gad béen shaved and‘the hair had groWn back

to sbme degrée.'lThere were multiple bruises present

- over theICheéks and chin. Thére was a bloody fluid
present in the mouth. There were bruises present on
the cheeks on both sides. There was a tfgcheéstomy
stoma; that is a trécheostomy iﬁcision juSt above the
:suﬁrasternal notch. There was a large ‘irregular Bruise
on the right upper front of the shoulder. There was a
large irregular bruise on the left upper abdomen at the
margin of the rib cage, in this region. There was an
old healed scar on the right lower quadrant of the
abdomen. There was edema, that is fluid, present in

the extremities of the hands, feetiand lower legs.
There was f#ding purplish bruising of the,froﬁt of

the right lower leg. Internal examination of the

body revealed approximately a thousand cc, that is
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approximately two.piﬁts of fluid in each pleural
'vcavity, each chest cévity; There_ﬁas approximately
two tEOusandvcc of‘biie tinged flﬁid in the peritoneal
ICavity, the'abdominal caﬁity. The other cavities were
| not remarkaﬁle} 'The heartfwés enlarged,.cdronary
arteries wgre:patent. There was ﬁo'définite degree
of.athérosélerosis or hardening 6f'the arteries in the
. COfOnary vessels. The 1uﬁgs were heaﬁy edématous,’
that is cdntained fluid. The Substancevof thevlungs
ﬁas deep purplishéred.' The 1iver.was quife nodular
and firm. The cut surfaée of the liver showed bile :.
-stéining. The appeatance_Was consisteﬁt'with cirrhosis
of the liver of fairly lbhg standing. Tﬁe épleen‘and
kidneys were not remarkablé,b’The gastrointestinal
éystem_was not remarkable; The brain when the.head
was opeéened was quite swollen. There was hemorrhage
beneath the arachnoid, which is the membrane covering
the brain, over the right parietal lobe, that is the
right cerebral,hemisphere. There was a large cavity
in the areajéf thé'temporal lobe containing old blood
and recent gleeding, blood clot. There were other
smaller bloédvcloté preéent in the frontal lobe on

the right; also in the area of the occipital lobe. The

3
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> o o

Po

bone overlying this area had been surgically rémoved

-and bone had not been replaced. The defect had been

cbvered_with a material called gelfoam.

So you found old and new blood theré?

Yes.

What would that indicate?

It would i?dicate that there had been further bleeding
after the Afigihél clot had been evacuated;

All right.

There'we:e no fractures present in the ribs, vertebrae

or skull.

"All right, now these bruises about the face. Where

‘'were they again?

They wére on his cheeks, é large bruise -- there was

a large single bruise -- on the right cheek in this
region invdlving the cheekbone and this area of the
cheek with associated swelling. There were severa1 
smaller bruises on the left side of thé cheek in this
region invoiving the cheekbone and side of the face;
And I bélieve yoﬁ saidvthére was a bruise to the'cheét?

There was a bruise on the upper chest. There was a

: bfuise_on the upper left abdomen at margin of the rib

cage, in this area. There was a bruise of the front
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part of the rlght lower 1eg

- All rlght now in your oplnlon could the brulses on

the face have been caused by a fall?

In my opinlon; .

' MR. CARTER: I think that the doctor can
descrlbe What he has seen, but his opinion
of whether it was caused by a fall or by
what means I do not thlnk is proper ip” this
thing. I thlnk it' s a matter for / he Court
td decide. » |
Mh. WJLLER: Judge, that‘s hy we have
-me&ical aminers, to t: 1 us:in their
med1ca1 Opl ion wha cauSed a.medical
1n3ury; and tha /s all I've asked him.

MR. CARTER: think that he can testify

to medical facts, but.‘s to his speculation
and guéss as to what mlgh have caused a

p tlcular 1n3ury, I don t think is relevant
in this case.

ﬁR. FULLER: Well, I do, if your Homqr,
.please.

EJU'DG'E INGRAM: All right, I'm going to

sustain the objection on the way in which
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the question wés formed, but I think that
the doctor should be permitted to tify
as his opinion if he has fie, as to the
cause of the bruises
MR. FULLER: /f  t, do you want him to
answe t in that manner? |
f[UDGE INGRAM: I think the questign must be

!rephraéed. In its present form I thin‘ ‘tfs

a leading question.

A,

A.

Could you tell us from your examination and eﬁa@patibn
how the bruises that you saw on the deceased were

there? I mean could you tell us whether or not it

was the result of any one thing or could it have been

 many?

MR. CARTER: If your Honor, please, I object
again. I think this is pure speculatiqa.
JUDGE INGRAM: I'm going to overrule that
objection. I think that's a proper question
if thg doctor can answer it.

The Bruises on the cheeks..
MR. CARTER: We except to the Court's ruling.
jUDGE INGRAM: Yes, sir.

The bruises on the cheeks were discreet. That is the

34
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"bruises’on‘the left cheek were several small bfuises,
‘ There was one large one on the right cheekbone. In
my opinion these bruises were due to repeated blows

tovthe"efea of the face rether'than a fall.

Q.: Rather than a fall. And how can you say that?

o Well, in my opinion had these been due to a fall there

would have been a large single area of brulslng‘rather
then small, disCreet,.separete bruises. |
. in'other quds, yoﬁfmake.A. .yeﬁ diStinguisﬁ it By‘the
fact thet there'are several'separate bruises_father'-
than just one bruise?
That is COtrect. Yes.
Now based ﬁpon your examinetion and eveluation, what
would.you say was the cause Qf death?
. Death in m& opinion.Was due to multiple blunt force :
injuries to,the'head‘with intfacranial and cerebfel
contﬁsionsvand hemorrhege, terminally complicated by
liver failure. |
h JUDGE INGRAM: Now‘I'm going to ask you to
“say that egain slowly.
DR. OXLEY: All right, death due to multiple
Elunt force injuries to the head.
" MR. CARTER: Multi{gle what?

'ﬂ beJNOXLEY: "Blunt force injuries.

35
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Q.

A.

MR. CARTER: Blurt force.
DR.lOXLEY: -Wifh cerebral and ‘intracerebral.
.contusions and hemorrhaée, terminally compli-
cated by hepatic failure; or liver failure..
MR. FULLER: Judge, I.can introduce his
report into the evidence.
JUDGE INGRAM: Well, I just wanted to get'it
down_at this point. |
ﬁR. CARTER: You say you have introduced it
or are in the process of. | |
Mﬁ. FULLER: I can.
MR. CARTER: I wish you would.
JUDGE INGRAM: All right; that will be
-marked as Commonwealth s exhibit one.
Dr. Oxley, will you look at this and tell me 1f thlS
is the results of your report7
Yes, thlS is a copy of my report
MR. FULLER: 1I'd like to introduce this
‘into evidence, if your Honor, piease.
JUDGE INGRAM: Any objection, Mr. Carter?
MR. CARTER: No objection.
JUDGE INGRAM: All right, Commonwealth's

exhibit one.
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iDr. Da§id W. Oxley -'Dirett-
Q. I believe tﬁaf'sall_l have. AnsWef Mf.,Carter's
| dﬁgéﬁions;> -- |
|  CROSS EXAMINATION
| ﬁy Mf. Carter:: |
Q;'.DfL Okley;f;here-werenb fractures in the facial region, -
no maxillarj’fractures, no Boneé broken.anywhere.thaﬁ
| ydufwere éBle t0'obseivé in the'fa¢ia1 or thé‘heéd :
region? |
v A. No, sir, there wefe not.,'
Q. .And you found bruiSes primarily around the right'and
left cheeks?
' A.‘ Yes,-that;s correct.
Q. Néw could you state with any’medicai degfee of certainty _
Aifwhiéh of these éo.galied blunt'forcevinjurieé‘éhat you
'would.éttributé this cerebral hemorfhagé-to? |
..-Do you mean any one specific injﬁry?
Yes, sir. |

No, sir, I could not.

o » » >

Now this man had a cirrhotic‘liver I think was very
obvious fr;m your postmortem, at an adVancéd stage.
Now what ié the signifiéancé’from the stahdpoint'of
blood coaguiation of reduced liver functioning?

A. With the degree of cirrhosis that was present and the
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impairment of liver function the blood would not clot
‘at all well, the cloggihg faqtor would be quite decreased‘

Q; .Now 0ne whqse'biood clotting Capafility was reduced,
can you teli us what we coﬁld expect even from a
simple trauma?

A. i'm éorry, Iididn't’catch the question.

Q; I said whaﬁ could we expeét from even a simple trauma .

wherg thelbléod clotping.capabiliﬁy of the blood has

been reduced,Substaﬁtiélly. |

Extensive bruiSing.

Hum?

Extensive bruising.

..

Extensive bruising?

Yes, sir. | |

One bruises easily?

That's correct.

And thg area becomes edema;ous?
Yés.

"And swollen?

Yes.

Mofe so than in a norméi pérsén?

More easily than in a normal person. Yes.

E I N - - V- T A - -

Now in your original postmortem you reported this as a
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. subdurai hemorrhage-did you hot?

I don t belleve so.

Q.”'Perhaps it was in the hlstory that you had

S

I don't belleve there.ls any mentron in my report that

‘thlS is a subdural hemorrhage
. Perhaps it was in the hlstory that you gave that it was

a subdural

I'm sorry, 1n the what?

In the history that you recelved that it was subdura17

. Oh; 1 see. This is thevreport of the 1oca1-med1cal

eiaminer, Dr. Laird.

But this in fact was not a subdural hemorrhage then‘

ﬁas it?: | | | |

No, it was ﬁot.

But an iﬁtracerebral?

That is correct.

Now isn't this a little unusual to find an intracerebral
hemorrhage résulting from this type‘of trauma? |

No, I wouldn't say it's particularly unusual, not in

‘my experience.

‘Wouldn't you more than.iikely expect to find a subdural

hemorrhage rather than an intracerebral hemorrhage

as a result of a trauma?

:35)
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Subdural hemorrhages are,virtually'always traumatic

in origin. And in answer to your question, in response

‘to trauma I would expect to find subdural hemorrhages.

You would expect it to be subdural rather than intra-

cerebral?

.. Yes.

Now you found some additional hémorrhaging of the brain
l : '

when yourdid the postmortem. Would this be an unusual

finding in the wake of a craniotomy and a man with full

liver functioning? In other words would you expect

- there ‘to be,sﬁelling of the brain following such

surgery and as a result of such swelling of the brain

~ some additional.hemofrhaging?

I would expect additional hemorrhaging in a patient in

this condition, yes.

Swelling would upset to some degree the arterial

supply of the.brain?

That is correct.

And this ﬁould be postoperatively? -

Well, there were other hemofrhages,.what are called
ballzhemorrhages, these are little, small round hemor-
rhagés; thaﬁ would not be péstoperative. The additional

hemorrhage in:the cavity from which the original clot
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o » Lo o >

‘_was’eVacuated wbﬁld have‘been postoperative'
. Did you find other than the 1nc151on made in the scalp |
»dfor the cranlotomy, did you flnd.any other abrasions,
‘or contuSLOns, cuts or what not in and about. the skull
- reglon the forehead the base of the brain or anywhere

'1n this area?

No, sir. Around his scalp regions now?

iUﬁ?huh;

Contusions or abrasions of the scalp, no.
You found no contusions, no abrasions except to the face?

That is correct.

_ Didn't this'seem a little unusual to you,'Deetof, from_

the standpoint of some medical causation between that

and an intracerebralvhemotrhage?

No, not -- again not -- in the cohdition that thia man
was in'and<the fact that he obviously had a thick liver
and obviously he had a decreased clottlng function.

I dldn t feel that this was unusual at all. 'I mlght

have in a normally healthy male with adequate clotting |

functlon.

Did you get‘any history of.high blood pressure on this

man?

No, I did net.
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.'USQ you don't know whether oflnot he had hypgrtehsion?
Ido not.‘ | |

'if he had a history of hypertensién, would you be able
to relate this médicaliy to these few bruises you
ffdﬁnd on His cheeks?

if he had a history'of'hypertension; could I relatetit

to the bruises?

Yes, sir.| Yes, could you relate the intracerebral

hémofrhage to the bruises on his face?

In view of the history that I had on this man I could.
Ygs.

Hum? 7

In view of the history that I obtained from the.local
medicallexémiher on this man I would still relate the
bruises nafhe intracerebral ﬁemorrhage.

Let me state a hypdthetical qﬁestion_to you. A good
dgal of your opinion is baséd upon{a history that was
given to you by the local ﬁedical exéminer which
related to you only one single incident of trauma.

Is ;hat correct? |

That is QbrrectLv Yes.

Now, ‘Doctor, should it turn out Fhat there was a

second trauma three days later, and should it be shown

B a2
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that this man was conscious ambulatory; and responsive

N unt11 ‘three days later assumlng that he then had gotten

out of bed, and had sllpped and had fallen and had

first struck-his face on a bed and then had fallen back
_ and struck the back of his head on vthe_ floor. Would
y&u be in a position then to étate-which causal relationf
réhip brought.about this blood clot? Let me give.you '
one further element.v‘ASSume further that he became coma-
_tose almost immediately'after the second:trauma, would
you be ablé to relate the-intrécerebral hemorrhage
‘to either of these traumas?
.v.TO either'specifically,’no; and given that éet of
'fcircumStances I would say that the intraéérebral
‘trauma could be related to elther or both.
.. Either? More likely to the latter though if he was
' not comatose until after the second 1nJury?“
.. If he showed no neurologic symptoms ﬁntil after the
second_injurj;:it would probably,be mdre likely related
to the second .injury. |
That would be more probable than’thé first injury?
Given that set of circumstances, yés.

.  I'think that's all..
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JUDGE INGRAM:  All right; let;s take a little
regess»hére.

.Féllowing the recess, the Court, all counsel and the

- defendant returned to the courtroom, and the proceedings

continued as follows: |

DR. PAGE HUDSON, the first witness called on behalf of the

defendant,'having been duly sworn, téstified as follows:

| | DIRECT EXAMINATION

‘~ By Mr. Carter: |

Q. Doctor,_state ybur name for us, please.

A. Page Hudson.

Q. Where do you reside, Doctor?

A. Chapel Hill, Nofth Carolina.

Q ii believe you are the Chief Medical Examinér for the

State‘of North Carolina. 1Is that correct?

>

. " Yes, sir, I am.
Q. Doctor, will you tell us what‘your experience and
educationai backgréund has been? |
MR. FULLER: Judge, I'll waive his qualifications.
JUDGE INGRAM: All right, sir. |
gﬁ. CARTER:. 1f your Honor, please, in that
Ivaon't think that the Court has ever had

Dr. Hudson here before, it might be helpful

aa
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'if.we get some of his background. On the other
_hand if the Court wouid prefer not, we would
:walve that | |
~ JUDGE INGRAM»&I The Court is willinvg to accept
Dr;-Hudson'as the Chief Medical Examiner fof
.the~State of North Carolina, and with that
quallflcatlon I thlnk that that s sufficient.
MR._CARTER: All right, sir.
On that basis we will proceed. Doctor, have you had
the advantage,6f3looking over the hospital records kept
at MemorialvHospital during the périod of approiimately
. August the 3rd of 1977 to about August. the 19th
'concernlng a patient by the name of Luther Wlley Boswe117
'Yes; s;r, I have.
MR. CARTER: If_your Honor, please, these
efe the same documents which the Court has
placed in evidence this morning.
JUDGE INGRAM: All right, sir.
Ana have you had the advantage of reviewing>the medical
records of Dr. Kenneth B. Sizer of the City of ﬁanville?
Yes, I have. |
In{connectionhwith this.seme.patient2

Yes, sir.
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. This gave yéu a médical hiStof&bback about how many
Years, Doétor?v , |
I‘believe it went back to rgferénces béck eveﬁ back

to 1970; 1972, 3 and subsequent to that.

And haVe you had the'advantage of theAautopsy report
made by Dr. Okley? o |

I have. y

Now after révieWing thesg various records and documents{
. what can you-téll»us about the-génerai health df the
“decedent? | |

.ihé health_bf the decedent was mérginal,'and would you
- 1like for me to govinto ﬁhe séécifiés?

Yes, sir, if you would. |

‘He had demonstrated liver diséasé, the.¢ondition, the
reserve of his liver was only marginal. He was a ‘man
wi;h mild diabetes. He had hypertension. |

Is that high blood‘preSSure, Doctor?

High blood pressure, yes, sir. |

All ?ight, sir, is there any evidence in these records .
to indicate the cause of the“cirrhotic liver?

Yes, thererwas. |

What was that?

There was a history, a long history of'felatively severe

a6 |
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" alcoholism.

:‘Now, Doctor, can you tell us what one could expect

from a pafiént who has ﬁer&_sevgrly limitedlliver
functiohing,when it comes to traumatic injuries?

Aﬁy genéral injury to the pefsbn who has severe liver
disease can result in the inability Qf the liver to
méke certain proteins-and-other'substanées, particularly

those that are concerned with blood clotting, or

that_prevent abnormal bieeding and hence easy bruisability

will result from that. With a little more stress to

the diseased liver ceases to have the ability get rid

* of blood pigments and therefore jaundice dévelopé'ahd

edemaral swelling of the body will develop.

The edema comes from the inability of the blood to

‘coagulate?

t

From that and from the inability of the liver to
propérly make proteins.

What would you expecé byncomparing a trauma or bruise,
contusioﬁ;vto one with severly limited liver functions
as compared with what.you would expect from one who

has a normal functioning liver? |

Any sort of force or:injury>thét would normally produce

bruisihg or some»bleeding in the normal individual would
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prodUce more severe bruising and more severe bleeding

-iﬁ'ﬁhe person'that has a liver in the-condition that

_if'was invtﬁis patient. |

Now, Doctor, you, of course, have read all the repdrts.

‘What type of-hemoffhage»was ie which Dr. Eraémo'

removed? |

The hemorrhage that he treated Wae'what is called an
| o

intracerebral hemorrhage, that is a collection og

blood within the substance of‘the brain.

Within the lobe of the brain itself?

Yes, sir. |

And what frequency iﬁ your medical judgment would

-you find envintraeerebral hemorrhage resulting from

traumatie origin?

It's very rare, very rare to have an intracerebral

hemorrhage from blunt_traﬁma. The only instances in

my personal experience that I've ever seen, they have

been very few, and the only‘experiences from the

medical literature have been those resulting from

massive severe head trauma wherein seme say automobile

eecident type of thing or falling from a distance

against concrete, things of fﬁat sort, those causing

then skull fracture and intracerebral hemorrhage.
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Now would you expect this to come from a blow from

some point other than the crahial'cavity itself?

. Excuse me, I didn't.

1 say in these unusual instances which you have -

experienced or which you have medical records of

- where in intracerebral hemorrhage has occurred as a

result‘of trauma, where would you expect the frauma

to be? v i -

If I understand your question correctly, I would expect
the forée to come, of course, from without and to

damage both the scalp, and the skull and the brain and

causing hemorrhage within the- substance of the brain

as well as on the surféce of the brain.

What would your expectation be medically as to any

~ causation from blows about the face and the cheeks?

I would not expect blows about the face or cheeks,
non-fracﬁufing blows, to cause‘an intracerébral
hemorrhage. | | |

Then if you héd, or you were doing a postmortem on

a body and there Was’a history of hypertension or
high blood pressﬁre, énd evidences éf bruising'aﬁout
the cheeks and the jaw; in yohr medical judgment

]

what would the significance of an intracerebral
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.hemorrhagé‘Be; or.what would fhe causation be?

Mj experienéé has been a hemorrhage or two or a bruise
or two'about the cheeks,‘having the intracerebral
hemorrhage, ﬁsually the hemorrhage has occurred first.
We see scrapes‘and bruises upon the face commonly in
the perSon whb has had a stroke and who cqilapses'
'sttiking'ﬁis'face or cheek.

Now, Doctér, is there any medical sigﬁificance to
smaller hemorrhages in and about the brain in thg

case of thé craniotomy here where the main blood clot
.'waé removed? |

The hemorrhages that one might see at autopsy following
. such a procedure. |

What would cause these .smaller hemorrhéges in the brain?
The necessary trauma incident to surgery itself.

causes some small hemofrhages, thé manipulation,‘the
insertion of needles into the brain. But with surgery,
or'strokes; or trauma or othgr conditions that géusev
injury to the brain there is typically usuélly |
sWelling:of'phe brain. This is one of the hazards, one of
the things that physicians treating their patients try
to prevent and to minimiie. This swelling leads to

compression of blood vessels around the brain and in’
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_thé brain and éaﬁ SufficiEntIy impinge upon them'to
'_cﬁt off the blood sﬁﬁply from pérts'of the brain
“ieading to émallihemorrhages in certain portions of
the brain. e | |
Doctor, did‘the'hospi;él record indicate that an
artefiogram.ﬁas done_ﬁrior'td_sufgery?

It did. o | o

And'would you eiplain to us exactly what an arteriogram ..
‘is énd how it is performedé
An arteriogram is an x—fay;taken,after a certain kind; 
of dye is injécted into anJartery. .fhis dye has - |
material in it that is 6paqﬁe’or.denSe to the X-ray
so thét on the x-ray the §uﬁ1ine of;thevértery‘and
its Branchgs can'bevseeﬁ. An»arteriogfam)was dbhe 
shortly after admission to the hOspital and it revealed
the evidence of an intracerebral'hematomavahd it showed
'c0mpreSSion and squeezing of,bléod_vessels in the
brain from that hematpma} |
Doctor, what is fhe usual'éaﬁse of'an'intracerebral
”Hemorrhageé ' |
The vast, vast majority of intracerebral heﬁatdma are
due:fb_what we call'strokes,:high biood pressure being °

one of the most common things preceding the stroke.
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Q.

Q. Just what happens when one has what lay people call
. a stroke?
AN — : v |
: The most. . .There are several kinds of strokes.

MR. FULLER: If your Honor, please, I don't

mind all this medical history, but I can’
//

see any relevance to this. We doniﬁ/ﬁéye
‘ﬁy evidence that he had a strg&z(

ARTER: 'We certainly dos” He had an
inkracerebral hemo?rhage which the doctor

has jNst tedtified ix the vast majority of

" cases is the reudlt of hypertension and a
stroke.
MR. FUL R: We dén't have any evidence in

thig case that that was the

roblem.
. CARTER;: We don'k have any. vidence that

it isn'z.

JUDGE INGRAM: Well, I'm going to perm
to answer the question, Mr. Fuller.

Go ahead, Doctor.

A,

A classical type of stroke, and if I might cite an
example such as that that President Roosevelt died

of, -is a small blood vessel deep within the substancg

‘of the brain breaks, ruptures, and a large collection
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of biéodvéﬁsues gathéfiﬁg within the substance of
the brain and‘fcrﬁingxa.hématoma.'vahemaﬁomé is a
i'cdllection éf blodd, éniintrééérebral-hematoma.
VQ. Ss.it‘is'thé bfeéking of SOme:of'thé'sﬁall blood vessels
| in the brain és a:resulp.of higﬁ blood pressure or
-elevated pressure of the blood?
A.. High blobdiﬁressure.an& some mild degrég of arteriosélero-'
sis. | | | | N
Q. Let me ask’you this. If one had reduced liver function-
ing, wOuld that have any efféét in ydur medical judgmeht
on the suséeptibilify'to hemorrhaging in the brain? |
va. Yes, sir, aLpefSon with severe liver disease as I
~indica£ed'before who has marginal ability to coagulaté_
his blood is more likely to bleed from whatever the
injury, from whatéver the soufce, be it a natural;
phenomenon or trauma phenomenon, injUry:phenomenon}
Q. And the medical history which you havg-gxamingd indicg?gd
what ébbUt the decedent's bléod pressure and'hypertension?
~A. That in addition to his mild diabetes he‘did.have

h§pertension and had had for several years.

Q. r, if you had, let me state to you if T ma
a hypothetical questi n; if a deceased person
. . T T L ' -
who was enpgeged in a physical altercation with another,’
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MR. CARTER: Hum?_ He was admitted on the 3
MR. FULLER: Eérly'in the ﬁorning.

CARTER;' The firSt,injurY' s on the lst,
so forty<eight plus twe e is what,.sith?
MR. FULLER: ; but forty-eight hours
would be ':é the 3rd,_and sixty.would be
Jintg fe 4th. o
TR. CARTER: The lst about.

MR. FULLER: Late in the afternoon of ﬁ '

s 1st.

Q. All right, Doctor, I'1l rephfasé the question. Suppose
the patient was engaged in an altercation in the after-
noon of August the lst, that he remained ambulatory
and respon51ve until the morning of August the 3rd
at which time he suffered a fall, that this patient
had high blood'pressure;and hypertension and a cirrhotic
liver, that on ;he 3rd he feil and struck his face on
a bed and then fell backward and struck the back of
his head on a hardwood floor and thereafter surgery
was done whichvdisclosed the existence of the intra-’
cerebral hemorrhage. Do you have a medical opinion
as to thejcause of the cerebral hemofrhage?

. A. Yes, sir, -in a qualified.

o4
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Wonldvyou tell,ue what it is?h

The type'ofthemorfhage =~ in my opinion'the type of
hemorrhage -- that you descrlbe and the type of patient
that you" describe, is far and away more llkely to be
due to a spontaneous etroke than any other cause.

All rlght let me take my hypothetlcal questlon one
step-farther. Your answer is that you would not have

expected either of these two traumatic experiences to

' have cuased the intracerebral hemorrhage?

. By themSelves, no, sir. |

,Létts say suppose that,’take the basic premise that it
was traunatic in nature, which of.the two traumatic

experiences would you, if you have a medical opinion,

would you have attributed the hemorrhage to?
Since there's ordinarily more force generated in
striking a hard surface in a fall, I would lean some-

what toward the fall as opposed to being struck in the

face by a hand.

If the history given to you was‘that'the patient was -
not comatose until after the_second fall, would that
have any basis on your opinion?

A 1itt1e bit; sir. It would make,me somewhat more

inclined to consider the second injury than the first.
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But it's your medical opinion that-heithér of these
traumas would have caused thié_type bf hemorrhage?

fi would ﬁot:have:expected»either of these two forms

of trauma t§ have caused the type of hemorrhage

that was fdﬁnd.in this patient. .

Doctor, ordinarily.what type of hemorrhageVdo we expect
in the crainal cavity as é result of trauma?

From éithér of thé‘types of trauma that have been
discussed, far and away the most common hemorrhage

that I'ﬁould éxpect to see would be a so-called
subdﬁrai hemqrrhage,‘or subdﬁral hematoma. This is a
_.¢011ection of blood outsiae the brain between the

- brain énd Fhe tough membréné called the dura that
surrounds iﬁ. | | |

So this would be between the brain and the dura, which
I take it is close'to the surface or interior of the
skull itself?

Yes, sir.

As distinguished frém being iocated in oné of.the lobes?
As distingﬁished from being within the substance of

the brain itself. And the next most; a very reasonable,
féirly,édﬁmon and the next most 1ike1y hemorrhage

would be ‘an extradural or epidural hematoma, which is

o6 |
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By Mr. Fuller:

Q.

a collection of blood not”oniyioutside the brain but

. outside the dura, between the dura and the bone.
Q. Doctor, if subsequent éxamiﬁation of the decedent
'indicated no bruises, contusions, fractures to

the skull itself, and but only contusions to the face

in and about ‘the cheeks and jaw, what significance;
if any, would that héve in ybur medical opinioﬁ about
the causation of this hemorrhage that was eiperienced
by the decedent? |

You say wi;h no contusions or fracturesvof'the bone

but with the contusions about the face, in my

A‘considefation of the intracerebral hemorrhage I believe
it would be véry'unlikely, most uhlikely that the
,.injury that éaused bruising about the face caused

" the intracerebral hemorrhage.

MR. CARTER: You may ekaminé.

'CROSS EXAMINATION

Doctor, you admit that’becaﬁse of liver problems that
it's more difficult for the blood to clot?
Yes, sir. |
So anybody thatfsvmarginal in that respect and who is

injured and has to have surgery, it's going to be a
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R

greater risk bécause there is always that danger that
. fhé Blbod WOn't»clot?
}Yes, sir.
‘Now -the facf thaf you. . .Suppose you have a person
fhat has an advanced case of cifrhosis; then that
person is going to be a pretty big risk as far as
operating is concernea. Is that correct? :
Yes,‘sir,;the risk is certainly gfeater than with the
.-pérson who doesn't ha&e cirrhosis. |
And if there is any interﬁal bleeding; é person with
an advanced case of cirrhosis is going.to have difficulty
as far as'the clotting is concerned. Is fhat correcf?
Yes, sir.
Well, wéuldnft that make it easier if a person was
bleeding internaily because of some advanced liver
problem; Qouldn't it make it easier for a head injury
to be intra than ﬁnderiordinary circumstances?
It would.méke any hemorrhage easier, sir. Yes, sir,
intra or éubdural. |
Either one?
‘Yes, sir.
| It would make it easier?-.

Yes, sir.

o8
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. All right, now lét me give ydu these facts. Suppose
you have a*éituatiéﬁ. . ;ﬁelf, before I ask’you this;
‘in the first place youf answer to the question about
falling and.hitting.yoﬁr ﬁead on a bed or being struck
with fiSts;Asay, has to‘be_qualified because.you don't
know which of ﬁhe bloWs.had'the most force do you? |
That's certainly true. Yes, sir.

. I mean if a ﬁerson; if it was a baby bed say, .and the
1baby bed was about this high,'and-the personvdidn't
fall very far and just struck their head, it?s con-
ceivéblevthat that bldw wouldn't have hédvas.much force
as somebody who weighed é hugdred and eighty or

ninety pounds hitting somebody as hard as they could.

= Isn't that true?

That's true. Yés; sir.

Okay. Now:suppose you have thié faCtuai situation.

_ Suppose a hundred énd eighty-five or a hundred and
niﬁety pounder strikes a.six;y—One year. old person

~ with cirrhosis of the liver four or five times rather
severely, right éfter that tﬁe person who is struck

- begins té éwell up rather severely, the face where he
was struck, becomés unconscious aﬁd starts”snoring

as if hetwere’asleep, wouldn't you say that that
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beating had soﬁething to do with that condition?

I would‘certaiﬁly sﬁspect so. Yes, sir.

.'_And-that if from then on for the ﬂext forty-eight
hours, or tﬁe next thirty-eight hours the person was
semiconscious you would have to again say that the
physical beating that the'éerson received had.something
to do With_thag condition? | |

I would beﬂieve so.

Suppose after that the personrwas taken to thé hospital
and then the operaﬁion was performed and a blood clot
was removed as it was in this case,'yoﬁ are notiin a
position to say that it could-have'been a cause of

that beating. . .that it could not have Eéen a cause
of that beating are you? Right after the bgating the
person swells severely, becomés unconscious, seems

as if they ére asleep, ;hey are snoring, and then

off and on they are semicsnscious,'are able to walk
with help on one occasion to the bathroom, fall on‘

the way back, taken to the hospital the followihg

day in a éemiqqnscious‘coﬁditioh, néver‘regains

: cOnsciousness‘atythe'hospital éither before or after
;surgery, all.bfbthis happening rigﬁt after the physical

beating, you can't say that that beating wasn't the
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' cause of death can you on thase facts? :
A AsSuﬁing tﬁosé fac£s; | |
| MR. CARTER;‘ I'thiﬁk, if your Héﬁof, plgase;
, hé's.gqt to give him more:of‘thg man's
medical record than hé hasvgi§gn to him in
| fhis hypbthétical quéstion. |
- JUDGE INGRAM: Such as?
MR. CARTER: S$ir? . |
JUDGE INGRAM: Such as?
MR. CARTER: - Such as the man was suffering.
.from hypertensién; the man had a~cirrhq#ic
~liver and. | | |
MR. FULLER: Well, if your Honor, please,
I faké the positibn that.you take a ﬁeféonv
asvyou find‘them.V If ybu hit ﬁn eighty-year
'oid man, youlcan expect worse results than
if you hit avforty year old man. |
.MR. CARTER:’ I'mvfalking aboﬁt causal rélatiqn
right now.
MR. FULLER: That's exactly what I'm talking
about. - | -
JUDGEIINGRAME ‘All right, let's rephrase the

hypotheﬁical, Mr. Fuller,.wiﬁh all the facts
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relafiﬁe to tnis,vand then propound it to
the doctor.
MR. FULLER: All righc, sir.
A. A sixty-one year old man with cirrhosis of the 1iVer,
a mild case of diabetes, hypertension; he is beaten |
._séverely by a yduné person, a hundred and eighty-five
or ninety'pounds; right aftér the beating the sixty-
one year éld man's face swelis severely, he becomes
unconscious, sleepy, starts snoring,Alater complains
of a headache, later'starfs spitting up blood, later
has to go to the bathroom, falls on the way back,
is taken to the hospital within about -- probably
within less than -- forty—éight‘hours, éemiconscious
theré and then, of‘course,vsurgery was perfdrﬁed,
and, of dourse, chsciousness is never regained,
and of course you know what th¢ surgery revealed,
a blood clot. On those facts you couldn't say that
" the beating was not the cause of‘death?
"A. I could not say, -assuming those facts, that the beating
had nothing to do with it. '
Q. That's what I mean. I mean it may have been that
the person's medical history'reacted different bécause

of the beating than an average healthy person would
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héve;'but if that‘persén_visibly seeméd'to be in good
cbnditionvﬁefore the beating and ail of this happened
.  éfterwards, you certainly cOuidn;t Say.theiﬁeating
was not the cause of dééchCOuld'you? | |

I would not attriﬁutg the cause of dgath dirgctly to
the beating; I woﬁld‘certainly_considef that it may
‘well have gotten.things started, but thaF anywhere
alongrthe line the spon;éneops‘strpke could hé§¢ 1.
océurred, Butvperhaps'COntriﬁuted to by the cir-
_cumstancés that Ydu are speaking of.

ItféOuld oécur any ‘time, anyplace on anybody couldn't
it? | |

Particuiarly in the conditions of hgglth.he had.

Yes, sir.

Right, I understand that his health condition was. poor.

' accérding to the medical histdry, but the fact remains
" that all of this happened? tﬁe_bleeding, the swelliﬁg
right after the beating. |
| " MR. CARfER: Now wait a minute.. Are you
telling him something or are you asking ﬁim
a question? |
| MR. FULLER: I'm asking ﬁim a question.

_ MR. CARTER: Now your hypothetical question.
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MR. FULLER: That's exactly what I'm. .
MR. CARTER: . . .didn't.

MR. FULLER: . . .doing, Mr. Carter.
JUDGE INGRAM: All right, just one talk at

a time. I can't hear.

- MR. CARTER: If your Honor, please, that

. question did not bring into this matter

the hypothetical problem of a second trauma.

I think that's.

MR. FULLER: Mr. Carter asked that question.

I think I'm entitled to ask the one on the
evidencevthat I think is important, if your
Honor,please, because yoﬁ haven't heard.
jUDGE INGRAM: I think the question, the
hypothetical queetion that was propounded
was proper and the questions that have
followed relating eo it are also proper,
Mf. Carter. I'm going to permit them.

MR. CARTER: We except.

The question I asked you was if there was no evidence
‘of any difficulty before the beating, and right after
the beating all of these thlngs took place that I

have enumerated to you, wouldn't that 1nd1cate to you
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~else that happened?

‘that the beating at least'set;in'motién everything

&

Yes, sir, assuming the facts as you have outlined

;hem inc1uding‘the person beipg semistupofous,We‘ll

say.

Yes, sir.
.right on from the point of the beating, then I

would believe that that beating had contributed to

" the eventual outcome.

All right, sir, that's all I have.

RE-DIRECT EXAMINATION

By Mr Carter

Y

- On the other hand Doctor, if the patient was not semi-

conscious or comatose for a period of let's say from
the afternoon of August the.lst through the afternoon
| .OY tolfhe'moéning of August the 3rd, woﬁld this
changeryoﬁr opinion of the situation? |

Yes, sir, that would modify my'opinion if he were.fe-
latively cléar for a period of a day or so.

Then would ybﬁ thén’attriﬂﬁte any'part'of-what he

had experlenced to the altercatlon7

I would flnd 1t very doubtful ‘that the altercatlon did,

and certalnly not any more than say foraexample the
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fall..

Let me ask you this too; Doctor. Would there be any
significance if the evidence showed that this man had
compiainéd of headacheé for a week or more prior to
this situation? Woﬁld that héve'any significance
medically? |

Yes, sir, if would, particularly in'a persoh witp the
conditioné of health deséribed in this man. As I think
we all know, there are almoét‘innuﬁerable causes of_
headaches, but in a person of this age with hypertension
and mild diabetes a headache is much_mofe ominous and
one of the things thét would 1ike1y_£e contributing to
it would be a smali leak in a blood véssel or the
changes in the blood vessels that_are_occurring.from
the diabetes and from the hypertension. It's a very
ominous sign. Tﬁis is almost like a bomb ready to

go off.

Thank you, Doctor.

MR. CARTER: Your Honor, that's our medical
side of it subject to the right to call Dr.

" Kuhn when he is available.

5

BEE— M: All ri —sIT _. right,
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i

words, if he was able to gét around and

 .things of that nature.

DGE INGRAM: That's the ‘questjion he wishes

. to ask, Now the position tHe Court is putting

.~ you in, M2\ Carter, ig“do you object to that

witness testifyNpg to that having not been
sequestered from th beginning of the triai?_
MR. CARPER: I don't really think so, if.

yo Honof, pléasé. 1 think “she Coﬁr; is
qﬁite capable ofAtaking iﬁto consd eratioﬁ
the weight that he gives to it.

JUDGE INGRAM: All right, sir.

/

-

VIRGINIA GILES, the next witness_called on behalf of the

follows:

Commonwealth, having been duly sworn, testified as

DIRECT EXAMINATION °

By>Mr._Fuller:

Q.
A

Q.

correct?

Would you state your name ‘to the Court, please?
Virginia Giles.

Mrs. Giles, you are the deceased's sister. Is that
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> o > o >

> 0> 0 > o > 0

~ Yes, sir,

Now did you see Him,qn August the lst?
No, sir..
You didn't see him on August the 1st?

No, sir, I saw him the day he went into the hospital.

~Yes, I did. I spent the morning with him August the

1st. I went about 8:30 and stayed until about 11:30.

| Where weré you with him?

I was at his apartment on West Main Street.
You stayed'with him from about 8:30 until 11:30?

Yes, sir.

. What was his condition then?

Well, normal, like I usually see him.

He was able. to get around?

. Yes, sir. I usually go up and clean his apartment, and

thét;s what I did that morning.
Andvhe appeafed to be normal in every respect?
Yes, sir. |
I see.
MR.: FULLER: Mr. Carter?

CROSS EXAMINATION

By Mr. Carter: .

Q.

.,Was.he drinking that morning?
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o > o B

No, sir.

"Are you sure?
I'm positive.

1 think that's all.

RE-DIRECT EXAMINATION

By Mr. Fuller:

Q.

pr o » o »

Mrs! Giles,.did he_get-anYthing to drink while you were
there? B

No, sir, he did ndt drink one thing while I was there..

. Did he get anything to drink?

He went out'while I was there and he came back, but
if he drank anything, I did not know it.

Could you tell us whether or not he purchased anything

‘to drink while you. .

I assumed he did.

Why did you.assume that?

' Because he came in with a bag in his hand.

1 see.

And I assume that's what was in it.
I see. -All right.

RE-CROSS EXAMINATION

By Mr. Carter:

Q.

Why, Mrs. Giles, would you assume that was what was in
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S it?
A. .Becauée when yoﬁ bring a bottlé in in a bag, you can
ﬁlways_fell what it is. | f
Q; I think that's all.
_ Al.'I don't think He'went anywhere else, bfought anything
else in that bag. | =

MR. FULLER: All right, that's all. |
I . ) . Ry ! .
L o

 MELINDAaMCSHERRY, the next witness called on.behalf of th¢
Commonwéalth, having been duly sworn, testified as,folloﬁsé
o DIRECT EXAMINATION

By Mr. Fuller: | |
q. _Would you state your‘naMévtb'the;Céurt, please?
A. Meliﬁda,McSherry. ”
Q. Ms. M¢Sherry, what is your occupation?

A. I'ma licgnséd practical nﬁrée in the emergency room.

Q. Were yqﬁ_on duty in the Memoriai Hospital emergency room
on August the 1lst of this year?

August'the 1st? | |

Uh-huh. August the 3rd. August the 3rd.
Yes, sir;-:

All right, now were you there when Mr. Boswell arrived?

> o > o >

Yes, sir.
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How did he arrive at the hospital?

;: By the Danfiile_Life'Saving Crew.;

All righ;,*cbﬁld you tell us whethervor not you saw
him when hé'arriveé?‘ | | o
Yés,’sir;.i foék:carefof him,

You took cafe of him. Would»yqu.deécribe to hislHonor.
his condition? - o | | |
Well, his face,‘he had mark contusions and Bruisgs,;and

his eyes were swollen shut. He was drowsy and lethargic.

Q:‘ He was what?

DroWéy and'léthargic.-'Ahd fér_the physica1 condition,
that's the way he looked.

All right,.now hbw severe was‘thévéwelling?

Aboﬁt‘ﬁhe face, his eyes were SWGllén shut, his face
was éwollén rather badly. |

.Where Qere the contusions? Do you remembgr?

. Well, his eyes -- like Ivsaid, his eyes -- were swollen
shut aﬁd bruised, and the bruises werevjust about in
the general area of his face.

I see. . Ali tight, now you-s;id he Was-drowsy. Was he
conscious, or was he semiconscious or was he unconscious?
He wasn't unconscious. He. . .If you spbke to him, if

you cailed his name,; he would respond. I mean he never
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o > o » o P O

talked to me. A coupie of times he did answer Dr. Erasmo

when he was examining him, but he wasn't unconscious.

. All right, was he what you would say conscious?

. Well, not to the extent of being alert and coherent.

I mean he would.

When he would talk how would he télk?

Well, thé'one thing, I just heard him say, "No." Mosf
of the tlmelhe just didn't, you know but 11ke when I
was cleanlng his face up, he indicated that he, you know
he'd push my hand away at one point.

But he didn't ééy anything?

" No.

Was he making any sound ;hrbugh hisbm0uth?

No, sir.

You say he wasn't unconscious but he really wasn't alert?
No,‘he wasn't. |

All right,‘and what did you do after you’worked with him
awhiie?

Well, when.he first got thére we took his vital signs;
his blood pressure, bulse;-et cetefa. Thgn I called

Dr. Mier in and he examined him first.

WaS'there any problem with his vital‘signs?

No, sir.-
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'_Mélinda McSherry - Direct
. SN

His vital Signszere.all right; his blood pressure .

~and othef things were,éil‘fight?.1
Yes, sir.

~All right, and after Doctor. . .Who examined him?

Dr. Mier, the emergency room doctor examined him first.

Dr. Mier. And then what happened?

Well, he referred him to Dr, Eraso. WelI, firsﬁ he

ordered a series of x-rays, and then when he came back

from x-ray he referred him to Dr. Erasmo.

And from there Dr. Erasmo took charge?

Ygs, sir. | |

Was that the extent of your involvement?

Yes; sir. |

There in the emergency room on August the 3rd?
Yes, sir. |

Do you remembef about what time it was that he arriyed'
there on August the 3rd?

Well, according to our emergency room log it was about
7:45.

7:452

Yes, sir.

On the morning of Aﬁgust‘thé 3rd?

Yes, sir.
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Melinda McSherry - Direct

Q.
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~All right, answer Mr, Carter'$ queStions.

CROSS EXAMINATION

.By Mr. Cartér§

Q.

- Mrs. McSherry; did you examine his head, and scalp and

this area?

Yes, sir. .

Did you find any bruises, contusions or anything of that

sort? | ' . |

On the.backvof his headé

Well, on top, back, anywhéré?

There were some bfuises.: There were no laceratiéns.
Where were the brﬁises? | |

Just mainly‘ébéut this. . .Béth sides of'his face, his
eyes were Swollen shut. . , |

Mostly around his cheeks and jaw. 1Is that righ??‘
Yes, sir. " |

But'notvinvolving:the skull itseif?

I don't remember any on the skull.

Any evidence of any fracture of the jaw, or the nose,

or the prefrontal sinuses or in any of this area?
Well, it was impossible to determine until they were
x-rayed because of the. swelling.,

Well, did the x-rays disclose any fractures?

’4 91



Melinda McSnerry - Cross

They were negative.
They were'négative for fractures?

Yes, sir.

K

o > o »

Thank you, Mrs. McSherry.
| | RE-DIRECT EXAMINATION
'By Mr. Fulier: . | |
Q. Mrs. McSherry; in’regérd to his head-ahd'the back of
'1ﬁis héad, you say théré were;bfuises-but no cuts?
,A'- Thére were no 1acerati°ns... |
Q. There were no laCeratiqns, and were there any knots
from swelling on the top or back 6f his head?' |
A. I don't rémémber any on the back of his head.

Q. All right, that's all.

LINDA JEFFREYS GODFREY, the next witness called on bebéif
of the Commonwealth, having been duly sworn;‘testified as
follows:» |
DIRECT EXAMINATION
- By Mr. Fuller:
Q. Will you state your name to the C&urt,,please?
A. Linda Jefffeys Godfrey.
Q. ‘Mrs, Godfrey, what is your. occupation?
. _

I'm a L.P;N;’in.Memoria1 Hoépitalﬁ

7S ,
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Linda Jeffréyé Godfrey - Direcﬁ

MR. CARTER: You are what?
MRS. GODFRE?: A L.P.N. at Memorial Hospital.
MR. CARTER: L.P.N. i
Q. Were you working during fhe morning héurs of Auggst
‘the 3rd of this yéar?
Yes, sir. |
Were you ther%rwhén Mr. Boswgll arrived?
ers, éirh L |
How did he arrive?
By the Danville Life Saving Crew.
Appfoximateiy Qhat time?

It was in the early morning, I'm not sure of the time.

o > o > o » o B

Okay,inbw what roll, if any, did,you.pléy in admit?ing

ﬁim,to the emergéncy»room? |

A. Well, when he came in we put him in one of the,

examinatién rooms.and we started cleaning him up and.

MR. CARTER: Mrs..Godfréy, will you try |
and speak a little more distinctly and a
little slower? I'm not getting a great
deal of what you're-saying.. |
MRS. GODFREY{a'Okay.

"A. We put him. in the examinaéion room and we started

cleaning the blood off of him.and got his vital signé.
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. Linda Jeffreys Godfrey - Direct
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MR.‘CARTER: You brought him in the examina-

‘tion room and did what?

. We started cléaning the blood off of him and got his

vital signs.
Were his vital signs all right?

Yes, sir.

. What. did you:do then?:

After we finished doing that?
Yes.

The doctor came in and ordered x-rays on him.

Where was the blood on him when you;

On his face.

On:his.faCe?

Uh-huh.

All right, and would you describe the condition of his
face? |

His face was swollen and it was discolored, and he

' had dried-up blood all over it, and his eyes were

swollen éhut.

His'eyeé were swollen shut?

Um-huh.

And his face you said was swollen and he had what?

Dried-up blood.

rir o
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Linda Jeffreys-Godfrey - Direct
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. Where was the dried—up blood?
.. It was all over his face. -

‘Was he able to respond?

He mumbled, you know, he was drowsy and he mumbled to

- us. When we spoke his name he, you know, mumbled

something. I couldn't understand him.

You cduldn‘t‘distinguish what he had to say?

'
I

Huh-uh.
Do you know whether or not tbere‘were. . .You say his
face was swollen?

Yes, sir.

- Could you describe anything else about his face?

It was discolored, it was purple and blue, you know,

bruised looking.

Where were the bruises?

All over his féce.

All over his face?

Uh-huh.

Do you kno% whether or not thére were any bruises in
his head or the back of his head?

No. It waé just all over th; front of his face is
all I.

All right, answer Mr. Carter's questions.

78
/95



‘Linda Jeffreys Godfrey 1>Cfoss

CROSS EXAMINATION

" By Mr. Carter:
'Q. No injuries about the skull itself?
A, .No."Everthing was just bruiéedvIOOkiﬁg.f

Q. I think that's all.

JAMES SEAMSTER; the next witness.called on behalf of the

Commbnwealth, having been ‘duly sworn, testified_és follows:

Q.
A.

O

o » o »

DIRECT EXAMINATION

By Mr. Fuller:

~ Would you state your name to the Court, please?

James Seamster.
Mr. Seamster, Mr. Boswell was your father-in-law. 1Is

that correct?

Yes.

Could you tell the Court when you first heard about the.
injuries or the difficulty he was in?
My wife called me at work around 1;30 or 2:00 o'clock.

What day?

_ It was on a Tuesday. I believe it was August the 2nd.

August the 2nd. All right, and your wife called you

and you went home. . Is that right?

i) |
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James Seamster - Direct

. Yes, sir.

What happened then?

-She told me that.

Don't tell us whatshe.said, just tell us ﬁhat;

What happened?

What you did, yeah.

Well,'I‘wenf'home and got her; we went to Mrs. Céok's’
house. |

Mrs. Cook: ' Now who is Mrs. Cook?

This was the lady that had called my wife and said Mr.
Boswell was there. |
Okay,.so you went to Mrs. Cook's house. Did you know
Mrs. Cook? | |

Yes.

How did you know her?

Mr. Boswell had been living there seven or eight years.

- I see. All fight, and what did you do after you went

‘and'got your wife?

I took her to Mrs. Cook's.
And you went witb her?
Yes.

Did anybody else go?

No.
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-~ James Seamster -~ Direct
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. All right, and what happened?

‘We went'iﬁ and:fbﬁnd Mr. Boswell there.

Where was he?
In the bedroom in the bed. He had'a sheefvup to about
his néck and his face was real battered blue and just

about twice as big as it normally would be, and the

~right side of his face was, it seemed like éomething_

had hit himvon the rigﬁt sidé of the face; and I asked
Mr?»Boéwell\ﬁhat had happened,

- MR. CARTER;. If youf Honor, plgase{
Wéll, don't_téll us what he séi&. You caﬁ't tell us
wh§t>he éaid. And then what happéned? ‘Was your
wife with-you?_:Was your wife with you?

Yes.

Was she with you when you went in and saw Mr. Boswell?

Yes.

All right; what was her reaction?

She got upset'aﬁd nearly fainted when she seen her
father.

And what did she do then?

I sort of helped her béck to the den and saw that she
kind of got set dowﬁ therelwiﬁh Ann Cook and I Went

back to the~bedroom;
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James Seamster - Direct
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You went back to the bedrbom?_

And-spoké to Mr. Boswell.

And then what did you-all do?

Then we left and.

This was aﬁout what time would you say on Tuesday,

August the 2nd?

‘About what time of day on Tuesday?

Yeah, uh-huh. .

I'd Sa§ it was around 2:00 of 2:30. It was in the
afternoon, 1:30; 2:00, somewhere like that.

All right. | |

It was after iunch{’

All right, and then what did you-all do then?

We went back to the car and she. . .I told her I tﬁought

- her father needed medical'attention, and she said,

well, she. ..

Don't tell us'what she said.

Okay.

And did you talk to Mrs. Cook also?

" Yes, sir.

About the medical attention?

Yes, .sir.

All right, now go ahead and tell us what happencd after
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‘-James Seamster - Direct

that. -

Then I went and'called-his sister, Mr. Boswell's sister.

>'I'wentAto'her, I didn't call her, I went to where his
sister was at. She works at the hOspital'dr at the

~ Stratford. . .and discussed it with her, and we

" decided to call his brother and we did. And we called

. him on thé_phbne énd he came back over to my house,
aﬁd'theh we met there and We_cailed byvphone‘baqk,

_and>he7;nd I was going back to get Mr. Boswell, and
Mrs. Cook.advised us that he.waé-up driﬂking orange

juice or something and he really wasn't as bad as
J , g y _

we thought, and that he would be all right. And then

‘she said fhat if we wouid,bfing him some bed clothes.
And a 1ittie whiie later we ~-- I guess it must have
been close to 5:00 or supper time by‘theh, and we_Q-
_did.take these clothes. And by her telling us this
we decided we would wait, maybe he Qould be better..
. And so she advised>us not to-ddmé; but we went
“ahead then.anyway. My wife, and myidaughter>and I
went béck down.there and thej went back in and took

- the bed cléthes and 1 stayed.outéide. And then they‘
'came baék out and my daughter was a little upset at

" seeing her grandfather, and so we left there and went
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James Seamster - Direct
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> o > o

home.

What happened after that?

- You mean that'night or.

. .When was the next time you.

Cbntacted her? It was the next morning Mrs. Cook called
me at home..

About what timg was that?
. t ]

 5:30 I'd lay._ I was asleep. It was in the night.

All right, and what was the result. .,

She said that she wanted me to come get Mr. Boswell,

she had slept with him and hevjust wasn't responding
to her treatment, and that sHe just wantgd me to come
and get him;

What did you do?

I called the Life Saving Crew.

And what happened after that?

I called his brbther and told him what I had done, and

then I went in I think}énd washed up and went down to
Ann Cook's. |

You went down to Ann'Cook's?;

Yes.

Did you get there before or after the Life Saving Crew

arrived?

8 -
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James Seamster - Direct

Q.
A,
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. After. Thej’was there putting him in the‘Life'Saving
- Crew when I got there, they was putting him in the
'émbulanCe.A |

‘What_did you do thén?

She came and told me she had some things that Belonged‘
to Mr.'Boswell, his car keys, his billfold, his glaéses

and she advised me that he had some money in his bill-

fold. And the boys, I turned.andvtold the two young

.boys I'd meet them at the hospital. And then shev

i

' went in the house, said, '"Wait a minute," and then- .

come back again and said that. . .She said, "I also

~ want you to know that I put all of his clothes, .all

his clothes in his car." And Sp she give me the'keyé,
you.know, the keys aﬁd the billfold. |

And what did you do then? |

I went to the ﬁospital.

And weré-yOU'theré when he arrived 6r'éftér he arrived?
I think.IIWas’there after. It was at sort of the
same.£ime, you know;.that they pqlléd in and was

unloading him because I rode right on with them just

~a little bit, but they got there and then I came in

right behind them.

Okay, and he was adﬁitted»that day?
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James Seamster - Direct

A. Yes; sir.
Q.  What day was that?
A. " Now this_waé on Wednesday, it'wouid have been the 3rd
I suppose.
Q. August the.3rd?
A. 'Yes, sir.
Qﬁ All.righF, anfwer Mr. Carter's questions if yoquill.
| CROSS EXAMINATION
By Mr. Carter:
Q. Mr. Seamster,}do you have a very good recollection of
the events? |
A. Do I have a very good reéollection?.'
Q. Yes, sir.
A. I think I have a sound mind, pretty much so. I forget
somelthings.
Q. The reason I asked the question was your testimony
variés so much from what it did in the lower court.
MR. FULLER: Now if your Honor, ﬁlease, let
Mr..Carter point out to him.where it varies
and show him whére‘it varies rather than
testifying.
MR. CARTER: 1 ceffainly am.

Q. Didn't you testify in the lower court that your daughter
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James Seamster - Cross
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did not go to the Cook home?

. 1 was reminded when I got home. I was discussing it

with my wife and she said Betsy did go with us. And

1 didn't at that time recall, no, sir.

And I believe you said that your daughter didn't go'at

/

all.

No, my daughfer went;

In youf testimony in the lower court?

Nd, I did say that.Ivdidn't think she was with us.
And then you said.that the reaéon that you wentiback :
over there,was.to'carry some £ed clothes. Is that

correct?

Yes, sir.

You said you and your wife went?
Yes, sir.
You denied that your daughtér was along.

No, my wife and I did go and my daughter was with me.

Downstairs you denied that she was with you?

I think I said she wasn't but I didn't recall her being.

And then you say that Mrs. Cook met you at the curb-
stone?
She came-to the back door.

And received these things?
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James Seamster - Cross

A. Right.

o

Today you say your wife and.daughter went in and
carried theﬁ? | -

They did go in, yes, sir.

So your recoliection is not too'good of these matters?

‘Thank you, sir.

o > oo »

You've had to have it refreshed by members of the family.

!MR. CARTER: I think that's all, if your

Honor, please.

'DETECTIVE J. W. MARTIN, JR., the néxt witness called on
behalf of the Commonwealth, having been duly sworn, testified
as follows: |

DIRECT EXAMINATION
By Mr. Fuller:
Would YOu state your name to the Court, please?
Detective J. W.vMartin, Jr.,'Danville Police Department.
Mr. Martin, did you investigate this charge?
Yes, sir.
When was it brought to,youf attention?

On August 3rd, 1977.

o > L > O > O

All right, and did you have an occasion to talk to the

defendant?
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. Detective J. W. Martin, Jr. - Direct

Yes, sir.

" On what day? "
On the 3rd of August.

ALl right. -

1977.

.i'On'August_the 3rd, and where was he_when you talked to
_him?'.r |

'338'Westhampton Avenue.

I believe the 3rd of August was on a.We&nesday.A_Is
that»cofrect? | |

Yes, sir.

And this place that you talked to him, is that where
he lived? .

No, sif, that's the residénce of Mréi Ann Cook, his
mother..

I see. All fight, tell us about your conversation with
him,_whét, if anything, you told him before you talked
fo him and what,'if anything; he saidf,

On this daée we.went to 338 Westhampton, and our con-
versation started out with Mrs. Cook, and during the
conversation fhe defendant stated he would like to tell
us what hapﬁened. Aﬁd before -- we told him before --

he told us anything we would like to advise him of his
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Detective J. W. Martin, Jr. - Direct

rights;‘ We advised him orally of his rights. He stated

- that he understood them. We went over them twice with

“him, and then he told us what happened.

All right, did he tell you orally?

Yes, sir. | |

And did you later reduce it to writing?

Yes, sir.

All righ&, tell us exactly what he said.

Mr. Cook stated that on‘Mondéy afternoon he weﬁt to
his mother's home to pick up:some clothes and Luther
Boswell was theré drunk; his mother wanted the keys
and Luther wquld not give them to her; Luther‘has a
set of keys to the house and»has hédvthem,for seven
years; Mrs. Cook dates Luthe; Boswell; when Vern asked -
him forithe keys he stated tﬁat they got into an
argument and Luther tried to hit him;‘Vern stated thaﬁ

he lost his temper severely and struck Luther five

times; at this point his mother interrupted and said

that he only struck him four times.
All right,’when you say, ''Vern," who is that?
Vern Cook, the defendant.

All right. So what, if anything, else did he say?

He said that .after he struck Luther he‘noticed that
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DéfectiVe J. W;‘Martin,_Jr.lé Direct
'  hisvface-gwgiled‘up.severgiy,and that he beéame
’unconScious'énd was snoring as if he was aéleép.: Vefn
stated ghét he left and éame backilater_that night

- :and-Luther Waé compléihihg of é headache, and he'tried
“to gg;'him'td govtOithe_emergency room but he would
not. He said he was still drinking heavily.A And we
asked Vern to c@me‘to tbe,police-department with us,
we would like to take é statement and type it up.’

"He went and'made a phone callp came back and stated
‘that he had talked to hisrfather-in—law'and he wasn't
gbing to make a statement. He started Falking again
‘and Detective Goss advised him of his rights and he
stated he understood and did.ﬁot wiéh to make a
statement at this time; But he did sayvthat he

knew that ﬁe had lost his tempervand when hevstrugk
this man he knew he had done wrong. |

All right, that Was.on August fhe 3rd?"'

Yes, sir.

And these keys that you are referring to, what kind

of keys were they? l

. They were supposedly keys to tﬁe house, Mrs. Cbok's
houéé; Mfs; Ann Cook's house. |

So the situation developed over the keys according to
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Detective J. W. Martin, Jr. - Direct

‘what the boy told you?
_Yes, sir.

. All right, answer Mr. Carter's questions.

CROSS‘EXAMINATION.

By Mr. Carter:

Q.
“A.

Mr. Martin, he said he was drinking heavily?

Yes, sir.

. And that Qhortly after this he went to sleep but indicated

that he was in a condition'ofva high degree of intoxication?
Are you referring to when he said he struck him?
No, I'm talking about after he had struck him. Of

course, on both occasions I gather.

. - He stated that his face swelled up and he became un-

conscious, and was snoring as if he was asleep.

Did he say he became unconscious or he went to sleep?

" Do you recall?

The only thing I recall, Mr. Carter, was that he was
snoring as if he was asleep and that he became unconscious.

Well, when one is sleeping one is unconscious is he

. not?

Sir?
I say, when one is asleep one is unconscious?

Yes, sir.
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Detective J. W. Martin, Jr. - Cross

Did he state to YOu'thatfthis man‘had.grabbed him by

~ the shirt and torn his shirt?
. I didn't remember it until it was brought out down-

" stairs that Vern did state that he grabbed his shirt.

1 don't recall anything about the shirt being torn,.

but I do recall Vern stating that he grabbed his SHirt'

" and he tried to hit him.

Did you kﬁqw Luther Bosweil?

ﬁo, sir, I wouldn't have knqwn_the man if he had walked
ﬁp and spoke to:ﬁé.  | o

I think ;hg£'s all.

RE-DIRECT EXAMINATION

By Mr. Fuller:

Q.

Mr. Martin, let me ask you one more question. When he

was telling you what happened,'did he tell you where
this took placeé | -
It was in a room. He either told us or his mother
told us.

I mean I don't mean exactly the place, but Qhere.was
the location?

This house? 338 Westhampton.

. All right, and that's in the City of Danville?

Yes, sir.
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Detective J. W. Martin, Jr. - Re-Direct

Q. Okay, that's all..

MR. FULLER: If your Honor, please, that's the
evidence for the Commonwealth.

JUDGE INGRAM: All right, sir.

MR. CARTER: If your Honor, please, could 1
havéfjust a moment or two before we proceed?
JUDGE INGRAM: Yes,.sir, ﬁhy don't we take

about a five minute recess.

_Followihg the recess, the Court, all counsel and the
deféndant returned to the courtroom, where the proceedings .
contiﬁued as‘foilo&s:

| JUDGE INGRAM: All right, are you readj to
p;oceed, geritlemen? |
MR. CARTER: if your Honor, please, I woﬁld
like to move the Courf'at ﬁhis étagg of the
trial to strike the prosecution'é evidence
in this case. I_submit to the Court that at
thié‘Stage of the trial the cause of death
has not been shown beyond a reasonable doubt,
that tﬁere are several different causa;ions

that may have brought about this man's death,
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- Motion by Mr. Carter

but thié is an element Of_thé case that
must be proved beYOnd a feasonable dbubt as
“any dtﬁer'factual issue in the case, and - .
if_it is as probaBié that the déath résul;gd
from'soﬁevother traumaé.or natural cause,
as it'iS'thét it_occurred as avresult of the
a11Egéd assaﬁlt on the decedenﬁ;_thét this
-fails to carry»thé buxdéh of proof. o
JUDGE INGRAM: All right, sir. Mr. Fuller?
'.MR. FULLER: -Well,lif youf Honor, please,
I think that motion would fall for two
;éasoﬁs; One is, bf course, Mr. Carter's
witnesses have beeﬁ taken éut of ordef, and
at fhis particulér_point the'Cdﬁrt'must -
consider tﬁe evidence in the most favorabig_
.light’to theiComﬁonWealth.whethér or not
‘we have'madelout a prima facie case. And
iCertainly with Dr. Oxley's testimony we
made'out:a pfima facie case. And as a
ﬁatter of fact, from a factual point of
‘view thé Court.islits own judge of the
credibility of thé wifhesses or which

theory they want to believe, and the Common-
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Argument on Motion by Mr. Fuiler

EMMA HALL, the next witness called on Behalf of the

wealth has proved a theory by its medical

examiner as to the cause of death.

'JUDGE INGRAM: All right, sir. The Court is
‘'of the opinion that the Commonwealth has made

out a prima facie case, and the motion,

accordingly, will be oVerruled, Mr. Carter. .

. I
| Honor's ruling. , f

MR. CARTER: We respectfully except to his

"JUDGE INGRAM: Yes, sir. The objection will

be noted for the record.

defendant, héving been duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Carter:

> o0 > o P oo > Lo

Staté yoﬁr name for us; please,-ma'am.

Emﬁa Hall. |

Where do you live, Mrs. Hall?

Eden; No%fh Carolina._ |

Are you acquainted with Mrs. Ann Cook?

Yes, sir.

Were you,acduainted with Mr; Luther Boswell?

Yes, sir.
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‘{_Emma. Hall ; Direct

. fbid_you have 6ééasion'to be at theAcdok'héme on .
-August_ﬁhéllstfof this year? | o
.Yes;'sir. | | |

.  Will you‘téll'his Honor hqw.you happened.to be there,

‘  the ciréumstancés undgr‘wﬁich you.héppened to be there

and about what tihé it wés? |

Well, me and_Ann Cook had went to a friend of ours‘

'husbénd ﬁad died, énd we had went to the funeral, and

when we left from up therebwe cqmé back to hér hbuée.

'I.beligvé)thié.is oﬁ the corner of Westhampton and

Stratford Place?

:Tﬁat'é right. Andthen'wé left the fpngrél Ann wanted

- me t6 go back home with her,:and we went by ﬁhe-

fﬁneral'ho@e and picked:my car up and then'we”went

on to her.house.‘bAnd she wanted us to go out and

eat supper, but we didn't?v We drank some coffee and

set‘and talked;‘and I told her I had to-go hoﬁe,..

but she didn't want me to leévevbut I tbld:her I had

to. And wé wentvon-outside and Ann was standipg on

the porch.énd I waé.on the sidewalk, and Luther drové

ﬁp, and I ﬁold her 'cause she was trying to get in |

touch with the lawyer to get a paper fixed to keep

him away from there, and she had also tried to get a
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man to come to chénge the lock.
MR. FULLER: If your anOr, please, I.
. Just tell us what happened.
MR. FULLER: This is strictly hearsay.
.JUDGE INGRAM: All right, sir, the objection
of the Commonﬁealth will be sustaihed.
Well, anyway, I told her; i'sgid; "There's Luther.
right now.'" And she said, "A;e yoL sure?"‘and_I said,;
"Hé‘s‘coming up the bank now." So he come'pﬁ up
and Ann told him, said, "Luther, don't you cbme up

1]

here, don't come in here,' said, "I done told you

ﬁo stay away."
MR. FULLER: Well,vofbcourse; if your Honor;
please, this. . |
JUDGE INGRAM: All right, sir.

What sort‘of shape was he in?

Weli, he was drinking, and he was in old bermuda shorts

and bedroom shoes. He was right siouchy.lOOking and

real hateful. He was really, real.just violent

language.

What do you meanvhe was hateful?

. Whén Ann, you know, when Ann spoke to him, the way

‘he acted, he was just. . .You would have had to have
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seen him to know whét.I meant; R mean;‘ He Spbke
.'.Whén‘shé-ﬁas talkiﬁg to him I couldn't underétand
1what-he.wésAéaying. ‘He was mumﬁling:kindly. I couldn't
understand him. Shé told-him to get in that car and
.igave; and she meant it. |
Did he? |
No, sir!__

What did he do?

> o > o

'Well, whenever I left, I told Ann I waé.going and
._he just.went on up the étepénand_wag going fighﬁ,qn
‘in,phé house, just pushing righ; oﬁ»ih.

| '-YMR, CARTER;' Ybu may examine, Mr. Fuller.

Cross Ekaminatioﬁ | - |

By Mr. Fullgr:
Q. .Wéll, Mrs. Hall, you and Mrs. Cook are good friends
are you not? |
Yes, we work together.
You work in.the mill together?

" Yes, sir.

O G

And it wasn't anything unusual about him being down
there was it?
‘A, Well, she had been trying .to make him stay away for a

.long time. I heard her. .
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. Well, what I'm saying is he had been living down there
for a 16ng’time too hadn't he?
. Well, yes, sir, he had. That's what they said now.

I don't know.

Q. Okay.

Because he's never been.b. .He'd just come in when

I woul& be there, but him 1iYing there, I don't know
that. I'gean I couldn't Set!here:and say that he was.
Buf you. thought he was didn't you?

Well, I knéw he come in and went out, but I coﬁldn'tv
set heré aﬁd swear that I knowed he was living there.
Yeah. AIl‘right, well, if he wasn't living tﬁere or

A étaying down thefe all the time, she wbuldh't have had
any reason for not Wanting ﬁim to come down there and
changing the locks would she?

.She didn;t.want him there. T know that.

Iiknow, but that was because hé had been there for a
long time hadn't he?  All right,inow when he came up,
drove up that day he was very nice to yéu wasn't he?
Yes, sir, he spoke real nice‘to me, but he sure didn't
“her.

Well, he toid her that she sounded like she wés taking

‘leave of her senses didn't he?
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A. That Wés becauée_she said~sométhing:to him about him
v¢oming down there. She told him that he had no
ﬂbusiness‘coming'downithere pickiﬁé up her pépéi’eve:

 'morning‘beéause when she went to herfmo;hér's,-éhé

told hgffsbn-to:come,down and ggt'her paper;

 All he told her.was;."You soﬁnd 1ike_y6u'v¢_tak¢ﬁ.

. Taken leave of.your mind, but he was just reai hateful.

- But he was very nice to you?

> o > o

He spoke real nice to me. Well, he always did, becauéé
1've knowed him longer, a lot 1ong¢r»thah I knowed
Amn. I worked for him.- |

And he waé nicebto you?

Af Hg'sbokg réal nice to me.

Q. All right, that's all.

ANN COOK, thé next witness called on behalf of the defgndany,
having been duly sworn,‘testified as follows:
| Direct examination
By Mr. Carter;
Q. You are.Mr;, Ann Cook. Is that correct?
A. I am.
Q. You live oﬁ Westhampton Ayenue at the interseétion of |

Stratford Place?
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Iﬁdo..

And this young man sitting beside me hére is ydur son.
Is that correct? | |

He is.

All right, I want you to tell his Honor in your own

words what took place and led up to the altercation
between Vern and Luther Boswell on the lst day of
| August,'1977.

.. Luther had been a long time acquaintance of miné, and

on this parficular day he came to my house around 6:00
o'clock in the afternoon; and for some time I had asked
him not to come, that I did not want to see him. He
was aware of thié but he insisted on coming anyway.
At'this.particular time I was standing on the front of
my home talking to a lady who I had spent several
hours with that afternoon.v I had been to a funeral.
Was that Mrs. Hall? |

Mrs, Hall.

All rigﬁt.

And so as I was standing at the front of the house

he spoke to her and.

‘Who is "he"?

Luther spoke to her and came up the steps and kind of
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;pushed me away;'and opened the door and went on in.

And he went to the kitchen,

What’waé'hié épnditioh?

. He was drinking, he was intOxicated bﬁ;'in thevuSual :’
mahner} | | | | |

You:mean this was;not an unusual condition for him?

.No.  He was in his usual manner. ‘And after Emma left

>I'went'9n inside; and we'began;'. |

Had you ever asked this man not to come to your house?

i had 6ﬁ'any number of occasigns,'aﬁd positively for

Atwb ygafs I had been trying to get him to‘s;ay away‘

- from my home and he was a&are of this. :And we began

to get in a heétgd argument. |

Le; me ask you, wquld he come to your hquse on occasions

»othér than Qhen you were at home?

Absoiutely. He uéed myvhouse>for any reason that he

wanted to uée it at any time fha;’hg wanted to use it{

.And one. . |

How aboufyyour automobile?

He used my automobile at any time thét he wanted to

use it. |

Well,‘noﬁ was this with your permission?

With it or Without it. .
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Well, did he ever_hse_tbe automobile without your

permission?

‘Absolutely.

Did he have a-key to your automobile?

Absolufely.

Where would he pick the automobile up?

Whgre I pﬁfked it while“I wéé at work, the Trayeler‘s
Service.skation. | y
All right, on this ocCaSion ﬁhen you said he went on,into
the hogse; Did you forbid ﬁim to go in?
I absolutely did. o

He went on in anyhow?

Right.

- What happened then?

- He went to the kitchen and I went on in the den, and

he wénted #o know what in the. L .was wrong with me;
and I told him there was nothing wrong with me, that
I didn't want to see him. And he proceeded to get a
glass of water, and began teiling me whereihg had
been that éftérnoon. I think he.said that he had
been out in the sun and télking to some friends. .And
he begén right away, wanted to know where I had been;

using profanity, where in the hell I had been the
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whole weekend. I had been visiting my mother and I

had spent two nights in Roxboro. And he Wanted to get:

feél arrogant and ugly about my visit and where I.

" had been. He accused me of other things.

When did Vern arrive on the scene?

Well, I was 31tt1ng in the den, Luther was sitting on
_‘one s1de of the room and I was sitting on the other

and we were in quite a hassle with words when Vern

came in.

i

. You mean there was an argument going on between the

two of you?

Right. And.

" Where was Vern living at that time?

. Vern was living on Watson Street.

i believe he wasvmarried and had his own house?
Right. |
How long had he been married then?

He got.marrie& June 19th.

And this wes;Augﬁst_lst?

- Right.

-About six weeks- a little less?

And Vern had come by from work to get some things

that I had laundered for them -and of course I hadn't

| 10’5
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"éeen him_since Friday, and when he came to the door
he said, "Well,'whét's wrong?" And I was cfying_a;
my usual. . .I was érying ahd~reaily.upset, and.
BeCause.of what?
Bgcause of this érgumentltha; Luther and 1 wefe'having.
'Hé'was accﬁsing me othhingé that i hadn't dong, that
I didn't intend to do and di¢h't want to do. And so
‘I was crying and Vern said, "Well: what is wrong?"
and i séid, "Mother. . .I mean I said, "Vern," I said,
"this man is worrying me to death." I said, "I only
want my house key froﬁ him. I asked him not to come
back here;" He said,."How many times have you toid
him?" 1 said, "I have>told him lotsAof times. .Hg's‘
'aWAré.of it, he knows this." He said, "Well, does he
have the key now?" I said; ?He didn't use the key
today because the door was open; but he came invany«
way.'" And so Vefn said to him, Vern sat there on the
edge of the chair and he said, "Luther," he said.
Now you say, ''On the edge of the chair.™

MR. CARTER: All right, if your Honor,

please, let me introduce first these

‘pictures as defendant's exhibits.

COURT DEPUTY CLERK: They will be four and
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Q.

v'fivep

JUDCE»INGRAM- All.rigﬁt' are there any

| obJectlons to the photographs of the 11v1ng
vroom ‘Mr. Fuller?

MR. FULLER: No, sir. |

JUDGE INGRAM: - All right, they will Bgvadmityed
as defendant's exhibits three, four and fivg;
MR. CARTEE: And I would submit these two |
Photogfaphs of,the‘bedroom as defendant's,
JUDGE INGRAM: All right, is there any objection
fovthese; Mf..Fuiler? All"right,lthgsevwill
be admitted as deféndant's exhibits six and

seven.

Now, Mrs.'Cook, you started.to.testify_as to Vern's

arrival and where he sat. I hand yoﬁ now what ig
designated as defendant;s exhibit number three.
MR. CARTER: If yoﬁr Honor, please; would
it Be.permissiﬁle fér Mrs. Cook to come
over here aﬁd point out to his Honor the
various locations of the furniture and what
have you?
JUDGE INGRAM: ' Well, if she comes to this

 'm1crophone so it will be plcked up

107 |
] 124



Ann Cook - Direct

. This is the den?

Mrs. Cook, if you will stand here so that this micro-

phone will pick up your conversation, or your testimony,

"and point out to his Honor, if you will, where Vern

sat down.

. This is the entrance from the living room to the den,

and this is the door. . .

This is the den.

Q. I see. All right.

SR A I

This is not the living room. This is the den. This is the

door in which my son entered here.

.  P6ihting to the left side of the picture?

Right. Luther was seated here.

Now you are pointing there to the couch?

Right,
Right.

He was seated there, and I was seated over here.

This is the chair in the very lower.

Um—huh._

| .right hand corner'of the photograph?

Right. And right by this pole lamp there is a straight
chair that just has a cushion in it. It's just a

straight chair that I use all over, everywhere. Anyway,
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' Vern sat here on the edge of this chair and talked

' :ﬁitthutherhend Luther waéﬂsittiﬁg there;_fThie is

e B o >

>

ol S R

the ‘chair rlght there

.So you were sitting in the chair shown here in the
- IOWer:right,cdrner‘of thexpicture?,
1 was.

'Mr. Boswell was.sitting on the sofa there?

Right..
And Vern was sitting in the straight back chair, which
would be at the extreme left of the picture?

Yes.

'A11 right if you will, go back to the witness stand.

I would like to say that that 1s a matter of maybe

five.feet;in that area there.

You mean five feet from the chair in which Vern was

sitting. .

. Uh-huh.

. .to the couch?

Couch.

- All right, 1f you will, just go right back up to the

stand. Recount to us what took place.

Well, Vern sat on the edge of this chair and he was

in a very good frame of mind, and he said to Luther,
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‘he said, "Luther, why are you here bothering'my
ﬁothef? I thought we had been through this many times
'bgfore thét you ﬁould not'retﬁrn to this house."

Had Vern ever asked him Before to stay away?

Yes.

OVgr what périod of time, how'many'occasioné, or can
youvgive us some idea of that? | |

Wéll, I would,say he héd asked hiﬁ on two occasions
ébout é'monthvand a half prior to thg wedding he asked-
‘him not to come back tﬁere unless he was énnouncéd or -
invited or what have yoﬁ, ané they agreed. -Luther |
was in perfect Harmony with him at thgt.gime; but
then he had asked him bgfore'ndt to come back and hgl
did come. | |

What do you mean, he had asked him before?

Well, he had asked him on another occasion' that he
and I had had ldtS’Of wbrds,;and.i did not want him

to éome baék and Vern asked him not to come back,

_and he told Vern that he had more right there than he
had. | |

. At your hoﬁse?

At my house;

What sort of disposition did Mr. Boswell have, particularly
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"when.he'Wasvdrinking?

. Well, Luther was a very harsh and abrupt person. .

Anbody that knows him. knew that. There were times

‘that hé was very arrogant and very ugly in the

 presence of not only my family;'my‘friend; and'he

was a very possessive type of person, and a verY}
violent type person.
That's what I wanted to know. Tell us about.

You've described him as a very violent sort of person.

. Well, I've had quite a few knocks from him myself.

MR. FULLER: If your Honor, please, 1 can't
See.Wheré that's relevant, whether he's
knocked her or noti .

Was Vern aware of the fact that he had physically

abused you? - )

No.

He was not?

No.

Was Vern aware of the fact that he had been convicted

of a homicide in Roanoke County?

. Yes.

MR, FULLER: 'If.yqur Honor, pléase, I don't

think that this tYpe of testimony is proper
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cqmiﬁg from her. It might be from the
defendant, but not ffom her. .She's not oh
trial today, and. |
MR. CARTER: 1 just simply asked her if
'Vern was aware of the fact that he had
been convicted of a homicide.
JUDGE INGRAM: I think that wouid be alquestion
" that the defendant;would\need to be asked,
Mr. Carter, réthér than.
MR. CARTER: I whs just going tb introduce
this court order from that court, but I'll
‘do it when I put Vern on the stand.
All right, noﬁ tell us what occurred. You said that
Vern had told him, that he repeatedly told him to
leave you alone?
Right. Well, Luther got real angry with Vern right
“then and he said, fVern," he said, "I been running
from troubie for eight yéars." He got on his feet
then and he says, "I'm not téking no smart talk from
you anymore oOr any other damn somebody."
What did he mean he had been running from trouble
for eight years?

Well, Luther had been on probation for the murder of
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v$ome woman in koanokg, and'bhat;wés his‘Statemebt.
He said. o |
afﬂHéd.he'jﬁSﬁ_beén,reléased.frdm prbbation?-
Yes. o , . ‘
ALl right. Okay.
And he says, "I'm nbt running from you or from anybody,"
and says, "You have no righb to tell me what to do.
Why are you here?" And Vern says, "Well, IFOnly want
to talk to you, Luther." He says, "I don;t want‘any :
trouble_witb yourand I'm not going to have any brbuble
with you." Abd Luther gets on his féet and he was
a man tbét weighed two. . .He was six one and weighed
two forty. And I_think he frightened Verb to tell
you the truth..
MR. FULLER: If your Honor, please? we're
not interested in what she thinks.
JUDGE INGRAM: ‘Sustained.
All right, go ahead>and tell ﬁs whab happened.
Well, anywaj, he grabbed Vern in the collar and he
went to slap him rigbt.iﬁ.the face, and Vern ducked,
. and he hit him but he did not hit him in the face..
And he jerked him in the.collar. |

Now who is he?
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.. Luther'jerkedVern right in the collar of his shirt.
He ripped the whole facing plus a button flipped
ecress the room, And I said, "Well, there's no need
for this." And about:that time Vern hit him and he
hit him too. Lutherthit Vern and Vern hit him back.
And, of eourse,vI think that he may have had. . .Well,
hevpusheleernJ At the time that Vern gave him the
'second ll!k again he struck at Verh and just gave
_hlm just a flare of a llck. Vern gave him three
licks ﬁith his fist The third lick set him on the
vcouchq I mean he kind of just, he tripped kind of
over a beanbag that was close there, and_he sat back
on the couchf‘

All right, and what happened then?

And immediately his face swelled. Vern went and got
‘a pitcher of,watér and I got a bag of ice, and he
said, "Well, Vern, I don't know what happened to me."
He said, ”You didn't hit me that hard." I bet he
said it two or three tlmes.

.' All right, what happened then?

And so I get the‘ice water end I ran and got a bath

cloth, and he put it on his face and I also made an

‘ice bag. And he sat there for a few minutes and he
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' éaid; "I?ve haa'a terriblé headache for.three ﬁeeks."
IR, FULLERQ. 1f your Honor,.pléase, this
is’éll hearsay._ . - .
' JUDGE INGRAM: Yes,'sir,’it-is. Are you
objectihg? | | o
MR. FULLER: Yes, sir, I sure am.
JUDGE INGRAM: All right;-th¢4Cour§ is ‘going

to sustain your objection.

. Allvright, what_happened then?

'Well,hafter‘then Vern said to him; said,.“Luther; are
‘you hur;?" And he said,-"No." | |
| MR. FULLER: If your Hohor,:please.
JUDGE INGRAM: Don't tell‘us,wﬁat.

Don't_tell us what they said. Just tell us what

' happenedf

Well,

This was ab;ut what time now,‘in'the afternoon or
the evening?

I would say this was afound 6:30 or quartéf to 7:00.
All right. | |

And thher.said,-"l'will‘be_all.

Don't fell us what Luther said.

All right.
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Just go ahead and just tell us what happened, how

- he appeared, how he reacted and so forth.

Anyway, I got the bath cloth, and the ice bag and

carried it to him, and his face was beginning to

swell. He got up and went into the bathroom and

‘looked at his faée, and he commented about his face.

He came back and sat on the couch, and Vern said,

“Are you hurt?" Luther-said, "No."

Don't tell us whaf he said. |

Okay. And;

How long did.Vern stay.there?

He stayed ﬁhere for thirty minutes.

And he was helping you‘with Mr.'Bo#we11; trying to

get him straightened out.

Yes. |

.and get him cold compresses on his face?

And'he said, Luther said that.
MR. FULLER: If your Honor, please, I don't
know how many times she's got to be told
to stop testifying:to hearsay.
JUDGE INGRAM: All right now, Mrs. Cook,
you may testify as to what you saw, you

observed, what you know, but don't tell us
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- what was said by someone else.

MRS. COOK: All right.

Did he loosé consciousness at any time?

No.

Did he respond to what you said to him?

'Absolutely;

Was he capable of walking?

Sure. He walked anywhefe-he_Wanted to.

- Did he stay there that evening?

Yes;

Did he have any problems about. . .Did he want a drink?

| Well, I said, "Well, I don't think we -have anything -

to drink."

Did.he ask for something to drink?
Absolutely. |

Did you get'himxsomething?

Yes; |

Did he havé some whiskey there in the house?

In the house and in the car.

How much whiskey was in the car?

’Possibly iéss,_about that much in a fifth bottle.

A little less than a half fifth.

So you got that for him?
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Yes.

And he also had some whiskey in the house?

'Yes.

And how did he rest that evening?
Fine.

Now did you make any effort to get in touch with his

~relatives on this particular evening of August the 1st?

|
!
. 5

What did you do?

I called Jean. I called her,.

Who is Jean?

I called Mrs. Seamster, Jean Seamster, his daﬁghter.

The daughter of Mr. Boswell?

~Right. And she was not at home. I spoke with her

older daughter, Kim, and Kim'said, "What.
MR. FULLER: Well, if your Honor, please.
Don't tell us what Kim said.

Oh, okay.

You just tell us what message, if any, you imparted to

Kim for her mother.
I told Kim that Luther and Vern had had a fight at
my house and I wanted Jean and James to come over.

All right, and what happened? That was that evening.
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“Didyyou‘hear_anything from-the'Seamstefs that evening?
" No. |
‘And when did you first hear from the Seamsters?

The next morning, I would say around 9:00 o clock

You received a,call from whom?

“Mrs. Seamster.

bid they come to the house to see Mr. Boswell?.

Yes. |

And how long were they there?-

Oh, I would say thlrty minutes.

And after that they left. Did they come back at anytlme

that day?

They came back on a second occasion several hours later

in the afternoon bringing their daughter'with'them.

I believe she's.
Betsy Clay.

T believe she is a student nurse?

. Yes.

And did you at any time urge them not to call a physician

in or urge them not to remove him to the hospital?

Well, Luther insisted that he would be all right, and
that was why I kept him in my home overnight.

He didn't want to go? .
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. He didn't Wang.to go to thé hospital and he didn't

~ want to‘go. . .do anything; he just wanted to be there.
. Now what were his activities duriﬁg this period of o
‘time from the late aftefnoon of August the lst until
- the morning 6f August the 3rd? Just describe to us

- how physically he reacted to things and.

Well, he potivated véry well. He went anywhere he

1

- wanted to in the house. He went to the bathroom,

he went to the kitchen and got his own whiskey, and

‘he drank milk,and orange juice and water during that

. time, and he ate chicken noodle soup. That was the

only thing he asked for, on Tuesday night.
Tuesdéy night.
He asked me if I had. . .He asked me what kind of

soup I had, and he ate chicken noodle soup. I told

~him I had tomato soup and chicken noodle soup, and

he said he preferred chiéken noodle.
And was he responsive to theiconversation.-.
Absolutely.
.between you and.
At the table, he ate at the table.
All right, now what happened the morning of the 3rd

of August?
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Well;_when.

Thé truth of the matter is, it mlght be well if you
“fwould come over here next to this microphone, and
‘:take a 1ook at exhlbits six and seven, and adv1§e
h1s Honor what theoe two plctures represent.

Well, this is my bedroom.

 That's defense exhibit number six.

This is‘ﬁy.

“And that represents your bedroom?

This is my bedroom. This a rather high bed but
_'that s the way it looks.

Now where was Mr. Boswell?

He was in this bed.

. In‘that'bed indicatéd'on the left hand side of the
lower left corner of defendaﬁt's exhibit number six.’
Now you'd better put it up here sé his Honor can see
it. He's the man we want‘to observe these. You say he
“was in this bed right here? | |
Right. Right.

Now this is .defendant's exhibit number seven, and I
think that;s substantially the same scene. - Point
out to his Honor, if you'wili, where the bed is tha;

Mr. Boswell was occupying.
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This is the bed.

All fight. Okay,‘what happened that morning?

Weli, ét the end of this room thefe is a hall, and 1
was in the den and I heard a. H

Do you mean thg opposite frbm the sidelof the room

on which the bed is 1ocaﬁéd?

No. |

. T | .
You are péinting to the lower portion of the photograph
, :

 designated as defendant's exhibit number seven, and .

you're pointing to the lower portion of that photograph?
Yes. Right. |

The héllway is someWhere,

There's a hallway there.

All right.

Well, he-cailed me.

That's Luther Boswell?

Right. He called me.

This was about what fime?_

I think it was around 4:30.

In the mornihg?

In the morning.

All right.

And he was trying to reach the light.

122 139



- Ann Cook - Direct

> o > o > p

> o > o P o P

©

What. light?

The light by the bed. This lamp.

. This lamp right here? -
‘He was‘tryiﬁg.to,reach“that.

"I see.

Tﬁefe were Ao-lights_én, and I immediately went to the
hail and cut the hall lightbén. And I asked him what
he was doing, and he saidvheiwas going to the bathroém;
Ahd I said; "Well, let me help you." And he said,

"I don't need any help," and about that time he fell

out in the floor.

What happened? In what position was he when you first
 came there to'observe him?

Let me see. He was sitting up.

He was sitting up?

He was éitting up.on the edge of the bed.
Which edge? |

Onvthié'edge of the 5ed;

Alllright. |

Reaching for this light, and he fell and hit the corner
of the baby bed and floor’ very hard.
Whereabouts én the corner?

Right here.
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Q. Right here?
A:‘ This bed jammed against thé wall.
© JUDGE INGRAM: Where?
MRS. COOK: Right here. He hit that part of
the baBy bed, and it jammed the bed up.
the baBy bed, and it jammed fhe bed up.
- Q. Did you see what part ofﬂhis anatomy caﬁe in contact
with the ﬁaby Bed? | ” | | |
A. Well, it nicked his ear, but the.
Q. What do you meaﬁ, nicked his ear?
A. There's a-metal piece that runs right there on the
edge 6f that baby bed.
Q . Right there?
A. Yes, sir. That he struck his head on, on that metal piece,
plus the bed plus he hit a hard lick on the floor.
Q. You say he nicked his ear. Now what happened?
A. Well, the ear bled from it. |
Q. All right, and then what happened? You said he fell on
the floor. How did he fall on the floor?
A, Weli, he was facing this window when he fell. He was
facing that window and he fell over on his right side,

plus that he hit his head very hard on the floor,

_flat on the floor.
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‘What is the composition of that floor?

It's a hardwood floor. It was no carpet.

All-right;.you'may take the stand again. All fight,

" what happened then, Mrs. Cook, after this fall?

After then I said to.him, I said; "Lord, have mercy,

~ what caused you to fall?" And he said, "I don't

- know.

JUDGE,INCRAM: No,‘doﬁ't tell us what he
said. | |
Don't téll us what he said,,Mrs! Cook. Just tell us
how he reacted af;ér that. | |
Anyway. |
Were you able to get him back in the be&?

NQ; I could not.

. You said he weighed about. .

He said just to let him.v. | |
MR.:FULLER: I1f your Honor, please, she's
been:told repeatedly to stop saying what
he said, and she keeps on doing’it.

Anyway, I got two piliows and pﬁt under his head in

that position on the floor. | |
JUDGE:INGRAM: "All:right, now the Court

' wants to caution you, Mrs. Cook, not to

125

142



Ann Cook - Direct

DPO‘?D

S S S N =

teil.us what was said by anyone else dufing
this. The evidence that you are attempting-
fo introduce by'saying Qhat someone else
says is hearsay, and that's not admissible.
So I want to caution you not to tell us
again what somebody else said. All right.

So you put two pillows under his head at that point?
: I

Yes.

‘And did you cover him up?

Yes.

Was he.fespgndiﬁg to you at that poin#? Don't teil us
what he said, bﬁt_I mean was.he'éonscious of what you
were doing? | B

Ygs;

Aﬁd what did you do thené

I called Vern, and hg said.

No, don't tell us what Vern said. You called Vern?

I called Vern. |

And did you advise him phater. Boswell héd had a fall?
Yes.

And you asked for his advice?

I told him that I could not move him from the floqf,

and he said, "Well, call the Rescue Squad.”
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So you called the Rescue Squad. Did you advise Mrs.

Seamster and other relatives after that?

L1 1mmed1ate1y called Mr. Seamster, and he told me that
he would call the Rescue Squad

‘Please, don t tell us what people sald You'll get

Mr. Fuller's blood pressure up and he may have a

cerebral hemorrhege;. Okay,‘what_happened-after that? -

I called his brother.

And how long was it before the Rescue Squad arri&ed?
I w0u1d'say maybe'twenty minufes,-fifteeﬁ o:'pwenty,
minufes. A‘very short time. |

What was his condition when the Rescue Squad got there?
Had there been any change in hlS condltlon that you
could observe at that point?

No. |

How did he‘get to the stretcher?

He walked with my and the ateendant's_help'to the
living room. | o |

Into the living-room?

Yes.

And got upon the stretcher there?

Yes.

'And did you see him at any time after that?
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A; One time aftér.he was a.patiént at Memorial Hospital.
QI see. Bﬁ;:ﬁg was then comatose and.

A..-ng;

Q.

.and unconscious?

MR. CARTER: You may examine, Mr. Fuller.

. ' /
JUDGE INGRAM: All right, Mr. Fuller, befbré///
;you start -- I do this with some reservation --

'but in view of the time, it might be that

this would be an appropriate place to stop

itnesses, both

‘want to instruct the
~All of the witnesses, bo or the Commonwealth and for

the defendant, were called iIntothe courtroom, where -the

Court instructed them ag’ follows;

JUDGE INGRAM: Ladies an

gentlemen, at this
tipé we are going to recess or lunch, and
‘1 wOuld like to caution you not\to in any
.way speak to anyone about anything \that you
may have testlfled to or that you are

to testify to, and I do not want you to

discuss the case in any way from now until
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¢ CARTER: Yes, sir.
JUDGE INGRAM: All right, call Mrs. G

to the stand.

ANN COOK, who was testifying at the time the lﬁnéh recess
‘was declared;_;esumed the stand, and testified és follows:
' CROSS EXAMINATION
By Mr; Fuller:'_ ‘
Q. 'Mrs; Cook, how long hgd.M;. Boswell been living with
- you? o | . B
He had not beenvliving with me.
He had never lived with you?
He had 1iVedeith me but he hadn't 1ived with me lafely{7'
Wéll, what does lately mean? -
A year and a half.
He sﬁili'had his clothes at your house didn't he?
Some things, yes:

And he still had a key to your house didn't he?

>0 P o » o r oo »

Yes.
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And he had had that key for how long?
I'm not sure. |

It had been a considerabie length of time though hadn't

ie?

Yes.

All right, now you say that on the day in question he
came by your house_about 6:00 o'clock. Is that cPrrect?
On August %he 1st. |

Yes. |

And he went in the house though you told him not to?

Yes.

You had been trying to keep him away for two years you

say?

' Yes.

But you said he had been living with you up until a
year and é half before that.

Well, Luther Boswell maintained his o&n apartment at
all times. He liﬁed invand‘out of my hduse.at his own
discretion. |

But you didn't object to it did you?

At one time, no.

All right, now you said on direct examination that

~you had been trying to keep him away for two years.
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‘That's:right.

' Why didnft‘you call the pblice?' N
. .i had'éalled‘fhe police.

 To gét him'awayrfrbm your house?

No.

Well;-why didn't.ypu‘brefer chargeéiagainst'him when
he used your cé? without.your permission?-

I.guéés I would say this,_that.I had gbtten #6 the
point that I was afraid of the man.__ , -
Afraid of him? |

Absintely.

And you just let him keep on coming there and staying

there when all you had to do was call the*poiice?

.~ You don't just call the police, you have .to have ‘a

-warrant issued.

Not if somebody is tfespassihg on your property, you
can call them and tell them to go'ub-there couldn't
yoﬁ? Why ﬂidn't you.go‘gét a warrant?

I did once.

Did you prosecute it?

No} |

All right, he arrived on this occasion and after your

friend left you éay that the two of you were arguing.
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Is that correct?

Yes.

‘He was accusing you of running around with somebody

- else. 1Is that correct?

Yes.
You were crying and upset when your boy came in. Is
that correct? |

Yes.- | g f y a |

You told ygur boy that he had been worrying you?

Yes.

And that you Wanted thé.key to your house?

Yes. | | |

And you say that your boy was sittihg iﬁ é chair about
fivevfeet from where BOswellvwas?

Yes.

And your boy wanted to get those keys from him didn't

"he?

He talked with him.'

He wanted to get the keys from Boswell?

Yes. | | |

And he started over towards Boswell didn't he?
No.

Now, Mrs. Cook, you've testified before haven't you? -
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Yes.

‘I just want to remind you you are under oath. Are

you sayiﬁg'that your boy did not start towards Mr.

- Boswell?

Luther star#gd toward him first.

He_waiked over to your Boy?

Absoiutely:

Rather than your boy walking.toﬁafds him?

Yes.' o

Are you sure of that?

Absolutely;

Are you sure you haven't testified to thé‘contrary?
No. |

Ail right, andvthen you. say Mr;;Boswell swung at your
boy and he ducked? |
Yes;

And then your boy hit him three times?

He hit himvtoo. |

But he hit him three times you'say?

And in the meantime he had him in the collar.

But he hit him three times?'

/.

Absolutely.

You have said four on other occasions haven't you?
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.- Well, I'm not éure that the fourth lick hit him._‘

You told the officers that he hit him four times
didn't you?’ | :

I said, ''three or four."

And you said that the reason hg was beatgn and swollen
SO badly is because yﬁur'boy had on a big ring. Do

you remember saying that?

. 1 said that he was wearing thé ring, but I also told

you that he said he was not wearing the ring.

I don't care what ﬁe said,'I'ﬁ talking about what yQu
told the officers.

I thought he was because ﬁe_always'wearé it.

That's what you told the officers isn't it?

.~ Absolutely.

And after your boy hit him the last time he fell onto
the couch, ﬁis face got swollen pretty quickly'thére_
fter didn't it?

Yes.

And he started spitting up blood too didn't he?

Yes, a small amount.

But it wasn't a small amount of blood later on that

day, and that night he was spitting it up all over

himself wasn't he? That's why you put those papers
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*down.on thé-floOr}

It was not:why I put the paper on the floor.

‘Well, why did ybu"put’theApaperVOn the floor?

Bécause I had an ice bucket. .1 mean a bucket there

to put an ice pack in that was leaking. It was a

Pplastic bag and I put it there to protect the floor.

Yqﬁ didn't tell the offiéers’that YOﬁ put the newspapers

' all.arouhd the floor Because he was_bleeding'and

spitting up‘strings of bloodé

I did not.

You deny thaté

Absolutely.

I'm going to ask you this statement. Dé you deny you

told the officers that on Monday evening you put news-

‘papers all around on the floor away from the bed

because Mr. Boswell was bleeding and épitting up

strings of blood?

‘I did not put the newspaper on the floor until Tuesday

morning.
You deny that?
Absolutely.

Do you deny that he was spitting up blood Monday night?

" He was spitting up blood but he went back and forth to
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thg bathroom!'

'He was spitting up blood wasn't he? -

Small amounts, yes.

Weil, he was spitting up blood wasn't he?

He was spitting up blood, yes;

All right. And this is before his alleged fall. Isn't
that right? | |

Yes.'

Do you deny.that after he wés beaten that he becaﬁg
drowsy and went to sleep?

No, I don't deny that.

He did didn't he?

Yes.

All right, and you admit that befdfe he fgll he was
swollen, that he was drowsy and he was spitting up
blood?

Ygs.

Now, you remember when.James Seamster came over during
the afternoon of August the 3rd with his wife?

Yes.

Do you remember explaining to them what happened?

Yes.

Do you remember telling them that Vern had hit Luther
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- three times and that the'reaSOn he was bruised and

‘swelled so much was because Vern had on his class ring

and that did the damage?

Well, I thought that was the reason.

Do you reﬁembér Mrs. Seamster\mentioning calling tﬁe
police andhyou telling her that Luther was an ihtruder?__
Yes. e

You did that to frighten her from callihgvthe_police
didn'txybq? |

I had no motive for frightening her.

Well, why did you tell her he was an intruder when she

said she wanted to call the police? You were trying to
frighten her to keep her from calling the polide weren't
you?'

No.

" But you remember telling her that he was an intruder?

No, I did not use those words.
Well, what words did you use?
1 didn't use that particular word. I may have said

that he came when I didn't want him to come, but 1

"didn't use the word "intruding”.

" All right. Do you remember telling her that you were

there that day and your son came in and wanted to
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'know'why you.weré so depressed and you said that
Boswell was there and had a key to the house? Do

. you remember that?

.' Yes.

. Do you remember telling her then that Vern said, "I

can take care of that mat;gr,"'and that he would get
the key;.§ndthat Vern pfbcéeded to the den where Mr.
‘Boswgll WAS and asked him for the‘key?

Yes. |

Mr. Boswéll would not give Vern the key. She said that
Vern proceeded to beat Mr. Boswell. He only hit him
three times. She said that the reason Mr. Boswell

was bruised so badiy was because Vern haa his class

ring on ana Mr. Boswell had been drinking heavily. Do
you remember that?

I may have said that.

You didn't say anything at all about Mr. Boswell walking
toward your boy, you just said that Mr. Boswell wouldn't
give him the keys and ybur boy hit him three times.

Do you remember telling them to leave him there, that
you would-ﬁurse him back to health and have him ready

to go to his apartment by th;t Thursday?

Yes.
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;Do you remémbe;';elling.thém'whenvyou calléd early
’AWeHnésday.mdﬁnihg that Mi. Boswell was not responding,
'éhat yqu had élept in bed with him and kept a close
~check on him but there was nothing élée you could do? 

. I.did'nﬁﬁ.say.thét I had 51épﬁ in bed with him on |

Tuesday night. | |

.Dd you femember telling them.that he was not respondingA

‘and there_was_nothing you could dq?

.‘.i‘did not say>that.

Whéﬁ'did you:say?

vi séidtfhat Luther had fallen out of bed and I cduld

ﬁot get him ubf | | . | | |

All right, now you remember'when the'Life Saving Crew

came that day? | |

Yes.

They came to the door and they asked you if someoﬁe

had been beaten, and you said, "Yes;'right back hére."

Is that‘correct?

. . Yes.

You took them back in the back bedroom, and he was
on the floor at that time. 1Is that correct?
Yes.

You told them that yoﬁ heard him fall out of the bed
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and you couldn}t gét there in time to catch‘him.

Is thaf right? |

Yes.

And you told them you.thought if you kept him there-and
nursed him, his wounds would heal and he would be éll
right, but you said that instead of getting better he
got wofse._ Isythat rightf |
Yes. _ .

They asked you if he was your husband and you said,
"No, he is my lpver."

Yes. |

They asked you who beat hi@ up and yoﬁ said your son.

Do you remember that?

.- Yes.

They asked you When it happened and you said, ”Mopday."
Is that right?
Yes. |
At this time Mr. Boswell was sleeping and snoring,
and they told yoﬁ that really it wasn't an emergency
vthen, it was an emergency on Monday. Didn't they
say that?
MR. CARTER: if your Honor, please, I don't

think that's got anyﬁhing to do with it. 1It's
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"_ﬁurely Self-serQing.' She can be askgd what
she said on that occésioﬁ.

" JUDGE INGRAM: Are:yoﬁ objecting to the
épeéific 1asf question that Mr,Fuller
aSked?_ T :

MR. CARTER: Yes, sir, I am.

~ JUDGE INGRAM: A11 right;
All righﬁ,‘ffll ask yoﬁ‘this question. You told them
that your son had come in; the man had been_drinkihg
‘and there waé an argument about him having'a_key to
your house; and you wanted the key back. Is thét right?
Did you tell them that?‘
Yes.
Then you said that your son came in whilg you W¢r¢
arguing and he beat him. Then you said, "You know how
a son can be when somebody woﬁ't give his mama‘s.kéys
back." Do you remember saying that?
Yes. |
Then they tried to get the stretcher in therg. And do
. you remember telling thém that ybu wanted to get some
help from them but you didn't want to get the police
ihvolved?

No.
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You don't remember that? He was asleep wasn't he?

No.

 YQu don't remember them telling you to wake him up

while theYVWent and got the stretcher?

Hé was not ¢xacf1y asleep.

All'h¢ cou1d do was mumble or moan. Isn'; that true?
He,spokelhis namel. .
He couldﬁ't méke it to the eretcﬁer except by virtue
of being carried by the members of the Life Saving Crew

and you. Is that right?

He wélked very wellAI think.

‘You mean without any help?

" No, I helped him.

They helped him too didn't they?

Yes, but he walked.

Why is it that you come in here today and say in court -

aftes all this period of time that Mr. Boswell swiifig at
your boy, a advanced toward your boy, whé;’all you
told two members of“the Life Savingﬁé;ew was that your
boy hit him, you didn't sdy~a_thing.

MR. QARTfifl If your>Hon please, I think

//Q/Eﬂe first thing he'd better do Is.ask her

if that's what she said.
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MR. FULLER: Well, she's already admitted.>
tﬁat;_Mr..Carter. | |

MR. CARTER: 1 know,.you start off and
.pf--icate these things on do you stiil'beat

your wibe type of questions.

MR, FULLER: Judgé, I realize Mr. Carter
is trying‘ o give her some time'to get her
thoughts together, but I'ye already asked. . .

MR . CARTER: There isn't anything WToﬁg
with her thoughts. |
JUDGE INGRAM: Rephrase the question, Mr:

Fuller.

Q. Why didn't you tell the members of the Life_Saving
Z.Crew'the'things you‘ve testified to in hérgitqday?
A. I didn't ever say that he had been beaten. I said
that he had had a fight. I used the word”"fight“.

specificaliyf

N through this pOint b}'point and asked you .V// ..

that's\WhaE\ZSf said, and you said, “Yes." and why
S~

was it that you woul

police department? '}/haﬂ/éﬁ

e

Jury to get.you.

/Q/’ o MR.-CARTER& 1f your Honor,'please, I
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m!}s a"proper authorlty

Q. You aamlt that you told these two men from tne Llfe
' Sav1ng Crew that your son had beaten up VMr. Boswell
because he wouldn't give you the key? Don't you
admit that? |
AL I admit that I said that huther and my son had been
in a fight. I specifically used the word, "fight'.
|

Q. You said it was because he wouldn't give your son a
key. 1Is that right?

A. Absolutely.

Q. All right, that's all. |

RE-DIRECT EXAMINATION

By Mr. Carter:

Q. Mrs. Cook, I'm not sure that you undetstood entirely
one of the questions propounded to you. Was this
drowsiness that you described es far as Mr. Boswell
was concerned a condition that existed from the time
of the fight until the time of the fall, or were
there interludes of drowsiness?

A: Well, Mr. Carter, I'd like to say that Mr. Boswell
was the type of man that did a lot of drowsy sleeping
at any time that he was intoxicated.

. And was he intoxicated on this occasion?
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Absolutely,
was_it a constant cOnditioﬁ“of'drbwsiness or was this
.bsomething.he lapsed intb whenvunder.the influence of
alcohol? - | | |
;'.I think.unaer the influenée of.#lcohol.
MR. FULLER: If your Honor, ple-a'se, we
~ don't care what sﬁe ﬁhinks. That's not
proper.

Well,.let.me say did it coincide with the excessivg
use of'alcohol or was it a constant thing?
The constant uSe ofbalcohol.
No, but I‘m télkihg about the Hréwsiness, was this
something connected with fhé use of alcohol or dufing
this period of time from the afternoon of August the
‘1st until the morning of August the 3rd was he
dfowsy the entire time or what ﬁas his condition?
Oh, he motivated doing his own thing throughout my
house during this time.
Well, now just what does that mean? I'm not. . .
Well, he stayed in bed off and on, and heASIept of f
and on during this‘time. |
Well, during this period ofvtime was:he respénsive to

questions that were propounded to him?
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Yes.
Was he aware of what was going on around him?

Yes.

e R

I think that's all.
- RE-CROSS EXAﬁIﬁATION
By Mr. Fuller: |
Q. Mrs. Cook, you say that you had been trying to keep
him away [for two years?

A, Yes.

O

Well, what was he doing Qith whiskey in your house then

.if you'd been trying so hérd and so noble to kgep him

éway? |

A. Well, he had been at my house that weekénd and I wasn't
even tbére.

Q. Thét's-right, but what were you doing letting him keep
whiskey in the house and clothes in the house? If
yéu didn't want him there, why didn't -you take his
clothes and get them out of the house?

A. They did. They stayed on the porch last winter for
one month.' |

Q. But you didn't make any effort to take them out when

he came back did you?

A. Absolutely I.
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Q.._Thé'truth.of the matter is you'd run hot.
| | MR. CARTER: 'Let.her answer thé‘quéstion,"
if your Honor, pléase;"
Q;‘ .. ;ana coldVWQuldn't you? deu'd,IUn hét and coid‘
iwéuldnft'you?
‘MR. CARTER:. Let her answer the last question,
énd thén’let him ask. .
Q.. TIs that right? N
| | MR. CARTER:’ If your Honor, please, I think she
vhas a fight to answer the question without
being intérrupted. |
JUbGE INGRAM: Thefé dre tﬁo questions. Answer
6neband theﬁ the other. Do yéu know
what the questions are?
MRS. COOK: No, I'd like to.
Q. All right, I'll give you the question. Why. . .What
you did'really was you'd tell him to get away when
your boy would come down there complaining and then
when he'd leave you'd call him up on the phone and
want him to do things for you wouldn't.you?
MR. CARTER: If your Honor, please, that
wasn't the question.

Q. Is that right?
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No.

No.

MR. CARTER: 'That wasn't a question.

- MR. FULLER: It's the question I'm asking

now.

MR. FULLER: If you want to ask it over,

you do it.

iMR. CARTER: Now if your Honor, please,
I'm getting a little tired of this. I
think that I abide by the rules of evidence

and I think the Commbnwealth's Attorney should.

MR. FULLER: You never abide by the rules

of evidence.

JUDGE INGRAM; All right, that's enough.

Mr. Fuller, can you remember the original. .
MR. FULLER: No, I can't Judge.

JUDGE INGRAM: All right, I think I'm going

to ask the reporter to play back the original

. question, I'm going to ask the witness to

answer that question, then I want her to
answer the second question that you asked,
and then you may proceed with such other

questions that you wish to propound to the
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witness.
Tﬁe Court Réporter then playéd back the last portion
Of Mrs. Cook's?croSs examinétion? after which the following_-
occurred: | |
JUDGE INGRAM: Dovyoubundefstand‘the queétion?
MRS. COOK: No, what was the question?
JUDGE INGRAM: Mr.'Fuller first asked you why
didn't ybu £ake his clothes out, and_you,said
you put them oUt.on the po;ch éne time, and -
fﬁeﬁ you started to say something else'wﬁen
he asked yoﬁ wh& didn't you.
A, Whén I put these cldthes out on the pérch they_étayed'
‘outvthere for a_solid'month,éand 1 cameihome from
work one day.and they.wére back.in the closet and I
didﬁ't even know that they wére in this ﬁarticulgr
closet for several days. I thought they were complete-
ly gone. ‘
JUDGE INGRAM: All right, and then he asked
you, "You fun hot and cold don't you?"
A. I don't know 50w'to answefvé statement like that.
MR. CARTER: Answer whét? I didn't get
what.. .

JUDGE INGRAM: State your answér.again for
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Mr. Carter. Sﬁé said she didn't knoﬁ how

to answer a statement like that.

MR. CARTER: What was the statement, you

' blow hot and cold? Well, I don't think she
| has to answer that.

JUDGE INGRAM: All right, Mr. Fuller.
You also Ftat%d that he had Fhis,alieged fall, ﬁhat
‘you weré in thé other room and hejcalled you, and
he was sitting up on the bed and he got up to go to
the bathroom and just fell and hit his head. . Is that
right? |
‘Well, I think he was reaching for the light. I cut
the light on in thevhall. | |
But the question is, he fell when he_got up?
Right. | |
Do you remember telling the police that on that
occasion he wanted to go to the bathroom'and that you
‘took him to the bathroom and he was unable to stand
while-yéu were taking him?
I did'nbt.
You deny that?
Absolutely..

You deny you then said you took him back to the bedroom
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ahd he_fgll on tﬁe paper when you wefe:bringihg him -
back frOm'the bathroom? | | |
AL I certainly do.

Q. ALl right, that's all I have.

MR. CARTER: No further questions.

BETSY COOK, tHe next witness called on behalf of the

defendant,~haVing.been'duly sworn, testifigd.as follows :
© DIRECT EXAMINATION

By‘Mr. Cérter:

Q. 'State_ybur‘name fOr uS,please, mafém.

'A.  Betsy Cook. N

Q.  And you, of:COurse, are the wife of the defendant;

Véfn Codk. Is that correct? |

That's right.

Do you remember the evening of Aﬁgust_theAlst?

Very well. | N

And you and Vern were living where, Watson Street?

That's right. | |

And did he come home that evening?

Yes, sir, he did. |

About what time was this?

B i

I would say it was in the vicinity of about 7:00 Q'clock,

p
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maybe a little after.

Was-therevsnythihg you noticed about his clothing?

Yes, sir.

Tell wus whet it was.

The shirt that hevwas wearing that'evening had been
badly ripped.

Describe to his Honor if youwwillx the tjﬁe of shirt
he was wearing, and where the_tea% was and to what
extent and so ferth.

Okay. -The shirt was a blue cotton stripe. It had a

three button tab which stopped about right here..

It didn't button all the way up the front7

" No.

It was a slip-over'type of shirt?

Right; a short_sleeve cotton shirt, three buttons~t6
here. And:when Vern got home thet evening the second
button had been ripped from the shirt and in addition
there was a tear that extended below the tab down
the-shirt.

What did you do with the shirt?

Weil, I examined it after he.took it off and assessed
after examining‘the shirt thet since the tear extended

below, down into the shirt itself, that the shirt could
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:not_be_repaifed,VSOYI discarded it..

Q. At that time were you conscious of the fact that theré
mightfbersome criminal charges arisihg out of this
matter?'v | | |

A. ‘No,‘éer;ainly hot?

MR. CARTER: You may examine.
CROSS EXAMINATION

By Mr! Fuller: |

Q. You knew he was géing to be charged with something

didn't you? |

ANo, sir, I didn't.

You didn't thihkyhe was goiﬁg to.be'charged‘with anything?

No, sir.

e » o »

well, why.did.he'fefuse to talk to the police?
| MR. CARTER: 1If yo@r Honor, pleasé, do you
‘'want me to answer that question? |
JUDGE INGRAM: Well, I assume you just voicéd
- an oﬁjection-to that.question. |
MR. CARTER: I do indeed. I don't think
that she knows, but I can tell the Court
why. | | |
JUDGE INGRAM: Well, if éhe doesn't know,

she can just state that.
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: y
A.

1Q'

You threw the shirt away?
Yes, sir, that's correct.

bkay.

-JOHN.VERNACOOK, JR,, the defendant and a witness in his own

- behalf, having been duly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Carter:

Q.

© » o »

I believe you are John Vern Cook and you are twenty-

two years of age?

(To which the witness nodded his head in the affirmative)
I believe you are a graduate of Duke University?

That's right.

- What type of degree do.you hold?

MR. FULLER: - If your Honor, please, this is

not relevant, absoiutely.no‘releVancy at

all as to guilt or innocence.

MR. CARTER:- Weli, if he's so sensitive about
| it, I'll withdfaw the question.

MR. FULLER: 1It's not, énd you'fe always

talking about.you always do everything so

proper, Mr. Carter. You know it's not

relevant.
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':_MR;,CARTER:_'NQW I.haﬁe the floor right now,
Mr. Fﬁllet; and ifd~jUSF as soon you didn't.
interrupt me. I withdraw the question, if
your Honor, please. | |
JUDGE INGRAM: A1l right, sir.
Vern, go ahead and teli his Honor in your own words
just eXactly what. .'.to begin with what'relationship
‘you have had_With Mr. Boswell up untilvthé‘time of
this altercation ybu—all had and jusf generally what
Happened thefeafter.
. -We1l, I've known Mr. Boswell for apbroximately seven
yearél. Over the last three years -- four years rather --
‘I have had only‘occasioﬁal éontact witﬁ'Mr; Bosﬁe11.~

How long_has it been since youvliVed in your motherfs'

. home?

A little over four years, the period of time that I

was in college and since that time. On the occasions
duriﬁg.this'time that I have:had contact with Mr.
Boswell on several df those occasions I was threatened
physically by Mr. Boswell. .There was an incident last
winter, for example,'at which time Mr. BosWell.threaten4
ed me with a liquor bottle in his hand to hit me over

my request that he not be around our house over the
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holiaays, and the other times that I've had relations
with him over the last four years were insignificant
‘and, you know,‘vefy sparse. I dia however have |
knowledgé of Mr. Boswell, his relationship with my
mother, his history and if I may say, criminal
histdrj. I had kﬁowledge of his propensity for
violence. i had knowledgé from people that I played
golf witJ thaé he had been digmiséed from golf clubs
for viol;née. 1 knew that he had been convicted of
a serious érimé related to violence. And I ﬁad seen
on occasions myself his aggression and temper dispiayed
before. |
Were you aware of the fact tﬁat he had been convicted
of a homiciae in the Circuit Court of Roanoke County?
Yes, I was.
MR. FULLER: If your Honor, please, I don't
think it's proper to introduce a record.
'Thé only purpose ﬁhat this type of evidence
can éome in is to show in alcase where
self-defense is.allegéd that the defendant
knew that the deceased had a reputation for '
violence. You don't introduce his record.

MR. CARTER: I don't know why not. I don't
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.know of a.better>way of showing ﬁhe reputation
he had for violehcé. He wés convicted of‘
é.homicide;' ; |
'JUDGE-INGRAM: Well,. .
‘MR. FULLER; He's already téstifiedvthat he
had‘a reputati5n f§r Violence._ I'thiﬁk’that‘s
propefﬂ | N
.JUDGE INGRAM: I believe the witnesses'
and the deféndént's testimony is sufficiént,
‘Mr;_Carter; to estéblish thevpoint.that
| Qou. | |
All right, go’ahead, Vern.
I was recounting my hiétory‘up into the time; August
1st, the da;e'of the'altercéfibn.  Do'yourwént me to_
.pro¢eed? -
 Yes, sir.
Is that enpugh detaiis on the history?
R § think so unless theré is sémething about, you know,
the relationship iﬁ the éast that;
I would say that one of the salieﬁt things about my
relationship‘With,Hr. Bosweil over the last four years
and even seven years ﬁés his disrespect for my family and

his mistreatment of my little sister who, she's thirteen
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now‘and her age ranged in that period from six or
seven until.ﬁhirteen.' He, Mr. Boswell. |
MR. FULLER: If your Hoﬁor, please, I don't
think this is relevant. I don't think it's
relevant to come in.and say what he didn't
like about the man. Now he can get into
evidence'aﬁy propensity for violence.
MR. CARTER: I think also if Mr. Fuller is
goiné’to contend that'ﬁe did not. . .that
he was not justified in using what force
he did, or if he's going to contend that
his self defense plea was not valid, I
think he can show mitigéting circumstances -
that might have motivated him. And I
éertainly think that offenses against
members of his'family are valid under those
circumstanéeé;
MR. FULLER: If he wants to prove premeditation,
then I guess.
JUDGE INGRAM: Well, I think that.
MR. FULLER: if he wants to make a case éf;
MR. CARTER: Mr. Fuiler; let his Honor rule

on this and just quit arguing with me.
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',.JUDGE INGRAM: 1 think that the evidence
that is permissible; Mr. Carter, is evidence
tendiﬁg'to show the‘vioient nature of the
decedent. I don't believe that unless there
are.Spécific acts which the witness'is about
to testify which go to that issue, that this
testimony is ptoper. | | |

Okay. o |
o MR. CARTER: >Wéll, 1 excep;.to'theACourﬁ's
A,ruling; | |

Go'ahéad, Vern, tell ué what happened on August the 1lst.
. Okay, on‘Augustllsf illéft work at aboﬁﬁ somewhere.in
the neighborhood éf 6:00 o‘clock,-maybe’a liﬁtle after,
“ and‘driving home I drove by my mother's house to pick
up someﬂlaﬁndry. She had been out of toﬁn for three
days and had done some laundry for me at the end of

ﬁhe week before, and Ivhadn't seeﬁ her for three'dast
She had been visiting with my graﬁdmother. Aﬁd-I
dropped by to pick up my laundry and chat with her
because ghe_was going on vacation up ﬁo where my

little sister was staying the next day. And I arrived
at the house agaih between I'guess about'6;15 andv

1 proceeded to go up to the front. door .and began
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opening the front door, and I heard voices in the’
den to tﬂe left of the front entrance. And I recognized
Ithe loud voices and shouting to be my mother and Mr.
Boswell. I prbceeded iﬁto the housé. I inquired as
to what waé going oﬁ and why all the shouting, and,
you know, mother implied to mé that there was an
argument., She wanted Mr. Boswellwto leave. She|Was‘
quite adaant in that, and I sat down and was kind

of tired, and'I_just wanted to see what I could.do
téAcalm the issue and bring the thing to the proper
COnclusion.; I sat down and started talking tq Mr.
Boswell about why he had come to visit my mother

and why she was so agitated, you know, whether he
was Badgering her or whatéver. And mother said-tha?
she wanted him to 1eave,énd that he had a key to the
house and she wanted him to-give her back the key.

So 1 asked Mr. Boswell if this was true,.and he
denied it. I asked him would he leave, and he said,
"No." And T asked him if he would 1et me see the

keys and he said, 'WNo,

and he was during this
whole time I was sitting and he was sitting. And
I was quite matter of fact about the whole conversation

and he was very loud, aggressive in his tone toward

160 179



John Vern Cook, Jr. - Direct

_myvmother'and she certainly Waé a participant in this
_ éonVersatioﬁ. At one point in the discussion I
.ﬁentiOned that if‘he Would'let me see his keys, 1
could determine whether or:not he had my mother's
house kéy,_énd he. |
Did he deny having her key?
He did deny having the keys and éaid he had nevér had
the keys, and that if he had the keys, he Qoﬁldn't'.
give them to me, that I had no right to inQuire as
to what hé‘had, I had no righ£ to question his, you‘_
kﬁow, his right to coﬁe on thét premises.. So I asked
him for the keys and he wouldn't give them to me.
This sort of. . .Hevwas;shouting and ver? aggressive
tohes, and he_StOod up and Instood'up;_and_i askéd
- him to give me the keys and he said.he wouldn't give
meé the keys, and he swears and comes toward me, 
gfabs my shirt in a swearing éesture, about just
instantaneoﬁsly grabs my shirt and, YOu know, calls
me a few names and tells me Iidonft have any business
. .All this is in a process of a swearing and a
reaching, and he swings at me with his right hand,
- sort of graBs my shirt and swings.at'me with his right

hand. I sort of fend the blow away, returned a few
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~of my own blows very spontanéously. I was very
frightened by this man's aggression towafd me in the
first place. I had been talking in very métter of
fact'terms,fas I ém talking to you now. He was shou;ing
towards:me and his manner was sd aggressive that I

was on édge even before he stood up.emotionally,

. i
an emotional edge, and when he came at me I was very

| |
1

frightened and in fact I feared my mother's security
and my own secutiry, and I retaliated his blow with
my own! Ana after, you know a matter of seconds I
would éay hé.sat back down; he sort of stumbled_
and sat back down, and I immédiately put things back
into perspective so to speak i guess, aﬁd realized
that T shouldn't have been prqvoked and wanted to,
you know, attend to him. -He had sat back down and
I immediately asked him, "How are you?" you know,
"How do you feel?" and he sayé,.“Fine.

MR. FULLER: If your Honor, please.

MR. COOK: Okay; Okay, I'm sorry.

MR. FULLER: . . .he's been testifying to

hearsay. During the strpggle I didn't

object, but I'm going to object now for

anything else he's got to say in regard to

- i62 .
181



‘>John Vern Cook, Jr. - Direct

heafsay.' |
JUDGE INGRAM: All right, don't tell us what

" he said. L | |
ﬁe sat back down. At that point I went into the
kitChen and got some ice pﬁt, gave mother the ice
and she in turn gave the ice to Mr. Boswell. He put
it on his face. I had conversation with Mr; Boswell.
I asked my mother to call Mr. Boswell's next of kin,
or his daughter, Mrs  Seamster, which she did.' Shé
‘called the housel‘guess around 6:45, maybe 7:00
o'clock. I'talked with Mr. Boswell some more and
went home and had dinner. After'having-dinner‘at
my home,on.Watson Sfreet I ééme'back at about 8:30
to éee.if the Seaméters had éome, énd tﬁey‘had not.
And béforeAI left to go home for dinmer I heard
mother's conversation with I-believe one of Mrs.
Seamster's daughters and the urgency of the conver$a¥
~tion was apparent fo me, andil,would assume épparent
to the party on the other end. And I assumed at
that'time that they would coﬁe on over and Mr.
Boswell would go on about hié way .
All right, right after this éltercation was . Mr.

Boswell responsive to questions that were directed to -
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him?

Yes, éompletely responsive.

. ‘Was he aware of what was going on around him?

Oh, yes, quite aware of everything, in fact, he

was aware. . .He was very cogent I think ih{his éon—'

-versation.

He carried on a conversation with you?
Yes. L

And with your mother?: ' -
Sir?

And with your mother?

And with my mother, yes. In fact, she got the house

‘key out of his pocket.

She did? -

Yes.

And recoveredithe house key?

Thét's'right.

Now. |

And he didn't object at that point either.

Did you see him on a later occasion?

I came back at 8:30. I talked witﬁ him then. Before
I left and againﬂ

At 8:30 in the evening?
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.In the évening. I left about 7:00, and I went home
.and had dinner and came back about‘8:30f I had
cénvefsatidn with him on both occasions. And at
each time I asked him if he wanted me to call or take
, him to the emergency room or did he need medical |
‘assistance. And we had otﬁer conversation relative
fo how he felt and his‘desires, if he ﬁeeded anything.
I élso had a conversation when‘I.came back at 8:30
abouf.whether or not. . .Thefg waé a reason‘why he
Stajed there.immediatély'affer}the altercation, and
ﬁhén I came baék at 8;30'i inquirea further about his
reasons for staying there, and I asked him if he could
drive home; if he felt like driving home and, you
know,‘go'baék up to his apartment. It was dark,.it
was getting‘dark at this tiﬁe, it was right at dusk
and he was négative in his repiy, and so at thét
point I aSsted that the Seamsters would Ee coming
over at ény minute, so I went back home. This was,
you know, 9:00 o'clock. "

' Wheﬁ did you next see him?

I don't think I came down énymore that night. I saw
him again the next morning.

About what time?
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'A._

I was going to work. - That was a qﬁarter to 7:00.

I'didn't have any conversation with him at that

‘particular time. No, hold on, excuse me. I came back

at 8:30 to see if the Seamsters had come and to talk
with them, and I came back again. . .1 believe I
came back again around 11:00 o'clock, and I had

conversation with him. Every time I came to the

I .
“house thaF night I did have conversation with him.

Then I saw him again on Tuesday morning and I did
not have cbnversation with him on that morning. I
walked in to see if he was still there, and my
mother and him were both asléep, and this was,

you know, fairly early in the morning.

You say about 7:30?

Yes. And I went on to work énd_called mother about,
you know, éalled her during the morning about whether
or not the Seamsters were coming over and how, you
know, how he was doing. Theﬁ I saw him for the last
time on Wednesday morning. My mother célled me up.
I was awakened by her phohe call at about a quarter
to 6:00 in the morning perhaps, before I usually get
up. And mother §aid that Luther had fallen out of

the bed, had struck his head and that she could not.
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A.

»MR.'FULLER: If your Honor, please, he
‘knows this is hearsay. He keeps right on
_going intb'what'somébody else said.

MR. COOK: Oh, I'm sorry.

I got a phone call from my mother.

What‘did you do in.responsé to that phoné call?

In résponse I told my mother to call the Rescue Squad

and in the meantime I would come down and see if there
was anything that I could do. I got in my clothes
reallquickly,and jumped in the car and ran, you knbw;
rodé down there. I walked into the house, observed
Mr. Boswell prone on the bedroom floor. I'did not .
have convefsation with him. I assumed that there
was ﬁothing that I could do, informed my motﬁer tb
call the Rescue Squad, went hbme, got ready.for
work and wentlto work;
That's the last time you saw him?
That was the last time I saw him.

MR. CARTER: You may examine.

CROSS EXAMINATION

By Mr. Fuller:

_ o

When you came by your mother's house on this occasion

you knew Mr. Boswell was inside the house béfore you

is7 :
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ever heard any argument didn't you?

No, sir. T knew he was in the house actually as I

“was coming in the door. 1 obened the screen door and

I could hear loud voices.

You saw his car out'therg'didn't you?

That;s right.

So youskﬁew he was there before you evér stopped didn't
YOu? | B | |

I knew his car was there.

Well, you didn't think he was walking somewhere did you?

Well, I knew his car was there and he had on numerous

occasions left his car to go€off and play golf, or
left his car there to do something, you-know, his.
car Was.there. |

He had been living there hadn't he?

No, he had not.

He had never lived there?

i did not say that. You asked me if he had been living
there. I assume you meant tﬁe period preceding to.
No, I'm talking about if he had ever lived there.

I would say he lived there of sorts for awhile in
the past. |

And you wvery naturally resented that?

JENS'
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I wquld say that's maybe an 'inaccurate statement.
.  That it is ﬁhat kind'ofza statement?
. An in; L don}t know'whétheril hatUrally’resented
that. I never apprO&ed 6f‘Mr, BoSWéll's treatment to-
‘my family, especially myilittle sister. |
‘Well, did you appro§e of‘him‘staying there?
- His staying_theré pér Se,.nd...I_mean I had ho.objeCtion
to him staying thefe per Sé,_no. |
That didn't bother you?
. ‘Not it énd:ihto itself.. Hig demeanor and.
You didn't resent the fact that he‘Was living there with
your mother?  | |
‘Let me give you an example. I would réSent more the
fac; that he wouid._. .had a tendency to urinate wiﬁh
the door open.
. vWell, I kﬁow‘you're about to have a fit to get that
in. I'm juét askihg you a question.
Okay. |
‘MR, CARTER: If ydur‘Honor, please, .
_VMR. FULLER: He wasn't responsive to the
question. | |
MR. CARTER: R think what he had better

do if he's got some objection to what this
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witnésS‘is saying,'direct his‘feﬁarks to

the bench and not bulldoze thée witness.

MR. FULLER: He's tried that ébout.thfee
times, Judge; and that wasn't.

MR. CARTER: ALl right, direct your position
to the Judge then and not to the Witnéss.

.MR. FULLER: . . .responsive to my question.
. i . ! 1 .

i
: : : !
Rephrase Lour question. You. just asked me.

I asked you if you resented him staying there with

- your mother.

No.

You didﬁ't resent that?

No.

Had you ever threatened him?

No, sir.

You deny that you had ever threatened him?

1 certainiy do.

Actually he‘was afraid of you wasn't he?

No, sir, by no means.

Well, I mean you know the thing that is quite interesting
aBout this, you talk about how frightened you were of
him, and yet, all the testimony from your mother has

indicated that he was drunk.
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He;‘at“the time ofhmy enterinq the room and his.
'I was able to discern from him. an aggre381ve mood
h»a mood of host111ty And at that p01nt I. ...the
h.fact that he was drunk a man. llke Luther 1t.was ,'

'hard to say whether he was drunk or not. He was

drlnklng.almost all the time, and I m. . ;againfv

that's hearsay, so I mean.

You thought he was under the .influence didn't you?

. Yes, but he certainly wasn't lethargic under the

~influence.

.But you knew that he was under the influence of

3_alc0holnand you also knew that he wasn't in good

health dldn t you?

I d1d not know the state of the man's aealth other

than I can make conjectures as to hlS appearance,
his habits..

Well, the incident developed over your wanting the

key that he had to your mother's house?

What incident is that, the. .

When yoh hit him. That's what I;m talking about.
That incident was propagated by him striking and
teafing;my shirt. |

Weli, I'm asking you if the argument was over the keys.
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You've alreadyitestified that you were asking him

about keys.

A JYés. 1 was askihg him first to leave, and along with
that to gibé me his keys to my mother's house.
Q. You said he éaid he'didn't_haﬁe any keys.
A. That's right.
.Q. You‘kneW’be did because he'd Seen coming in and out
for Seveniyears hadn't he? | |
A.” Iukﬁew he had.keys because my mother told.me_that he
had kgys.and was freeiy'letting himself in and out.
Q. And he told you that if he had the keys, he wouldn't
give them to you? | | | o
'A. That's correct;
| Q.  And that made you'mad'didn't-it?
..A. 'No, I just asked him}ét that point, "Well, if you
don't have the keys, let me look at your keys and
I*ll determine whether or not you have the keys."
Q. And he.told.you'he‘wasn't going to do that didn't
~he? | | o |
- That's-right, and thét‘s when he Stood up and grabbed
me by the neck and swung at me. |
Q. How many times did you hit him?
A, I thought;‘. .1 really wasn't counting, it was a very.
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.i rétaliated his blows to’me, and it was a very

quick exchange. It was jﬁst a matter of seconds.
1 really didn't. ..,IvthinkAthree_times 1'would say,

three times.

.. You didn't have a mark on you, not one mark on you.

Are you ésking a question or. .

. Yeah, that's what I'm asking you. You didn't have a

mark on you?

I think I had a welt on my arm from where 1 caught

' his first blow, and I had a torn shirt.

You didn't show this to_anybody did y0ﬁ?

By Wédnesday,When the'poliée were interrogating me

a red welt on my arm had gone aWay;
I see. All right, you told the police that you lost.

your temper severeiy and struck him five times didn't

~you?

I don't recall saying that.
You don't recall that remark?

I do not recall saying I struck him five times, nor

do I tecalllsaying that I lost my temper éeverely.

Do you remember that after you said fhat you had
struck him your mother interrupted and said, "No,

you only struck him four time."? . Do you remember

17
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‘her interrupting?

I d6 remember her interrupting about the number of
Blows, but at that time I made it clear to the police-
man_as'ﬁell as my mother that‘I did not know how many
fimesI had struck him and that I was retaiiating

his blows to me and.

Well, quitg'obviously his bloys didn't amount to'anyfhing

did they?

I don't know what you mean by that.

Well, I mean you disabled him and he.
That's a matter of judgment I think.
Well, I mean it's a matter of hiétory as to what

happened.

.Well, he was cOmplétely. . .After the incident he was
~able to walk around, he was able to ask for things that

he wanted. For example, whiskey.

Well, do you remember telling the police officer that
after striking Luther you noticed his face swelled up
severeiy and that he had become unconscious, he was
snoring as if he were asleep?

1 remember telling the. . .This was when I was
explaining.to the police officer the interim of time

between the incident and when I saw him at 8:30. And
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when I saw him at-853QIhe was sleeping, and I don't
remember calling him uncohscibue.: I think he was
sieepingi I couldn't. ., .Sleeping is unconscious in
- a seﬁeé 1 did not knock him dut s0 to speak.with ﬁy
blows because 1mmed1ately after the altercation he and
I had conversatlon and my mother had conversatlon w1th
him. |
But his face became swolleh right after you had hit

" him didn't it? |

Yes, sif!v |

It went right upf

Right_ﬁp. . .1 mean in a matter of five minutes.he

. was'beginning_to_SWeil up; in'efmatter of ten helwes
SWOilen up. ’ |

All right, do you remember telling the‘officer that
you‘knew you lost your temper:and that you knew that
you had done wrong when you hit him?

No, sir, 1 don't remember saying that. I remember
talking to the officer, but'the feeling that I had
then and the feeling that I have now is that being
phy31cally provoked by his aggression was probably

| not the best judgment at the time, but I don t think

at the time I didn't feel like I had done any wrong
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doing and I don't feel like.
Q! You deny that then? You deny that you said.
MR. CARTER: 1If youf Hoﬁor;.please, he's
already testified. . |
Q. .o .YOu lost youf témper.
JUDGE INGRAM: Wait a minute. I can't hear

but one of you at a time.

MR. CARTER: I know. He stopped the witness

béfore he got through answeriné the question.

I would like for Mr. Cook to have the
:opbortunity tof‘. |

MR. FULLER: Well, he's not being reéponsiﬁe.
- MR, CARTER: . ;-ffinish his:aﬁswer and
v then he can ask him another qUes;ioﬁ.,

A. Okay, go ahéad,,Mf. Fuller.

Q. Do you denj that you said you lost your temper and that
you knew you'd déne wrong? Ifm just asking-you if you
deﬁy the te;timony of Detective Mértin?

A. 1In this instance,.yes, I do not remember saying that I
‘had lbst my.temper and that I'd done wrohg.

Q. All right.

A. Perhaps in the communication in his.transcribing my

communication with him,
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All rightﬂ that's all I wanted to‘know.

.- .could have been a misinterputation, but.

. . Do you remember telling.yOuf’mother that it was
" ridiculous for én-intelligent person like you to waste

‘any energy on a worthless person.like Luther Boswell?

Again,‘about specifiCévof that éarticuiér_#tatémént,
I éannot'swearvtd. I'm very'sorry. .Thefe was con-
versation beiween fhe detectives and myself.and my

mothér at ﬁeriods interceded.  1 do not remember;Av.

speéifically thatvstatement,'no.

Ydu have a pretty quick temper don't you?

No, sir.

You don't?

No, sir. In my judgmeht I ﬁon't'havg.a Quick temper.

You didn't loose your teméer‘on this“océasion?f

No, sir, I was. |

That's all.

Okay.
MR. CARTER: If your Honor, please, this
will be the evidence for the defense with
fﬁe exception of Dr. Kuhn who is 6n his

.way down here now. If your Honor could
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give us a few moments for him to arrive
and let me have a brief conference Qith Dr.
Kuhn, we could conclude our testimony at that:
'poiht; |
MR. FULLER: Judge, I have some rebuttal
.testimony. Do you want me to go on with'it?
~ JUDGE INGRAM: No, I think we'd better, in}
spite of the fact %hat be'll have some delay
in it, I think that it shouid come at it's
iogical place.
ﬁR. FULLER: " All right, sir.
JUDGE INGRAM: Let;s just takg a recéss until

Dr. Kuhn gets here.

Following the.recess, the Court, all counsel and .the
defendant returned to the courtroom, where the proceedings
continued as féllows:

DR. ROBERT A. KUHN, tﬁe next witness called on behalf of

the defendant, having been duly sworn, testified as follows:
| DIRECT EXAMINATION

By Mr. Carter:

| Q. I believe you are Dr. Robert A. Kuhn. Is that correct?

A. Yes, sir.
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. And you.are a practicing neurosurgeon here in the

Would you tell us something of your medical educational

" MR. FULLER: 1I'll waive his_qualifiéatidns.
JUDGE INGRAM: All right, sir.

All right, he admits the qualifications for the Doctor.

Doctor, have you had an opportunity to examine the

medical records dating from about AugUst 3rd, 1977
through about August 19th, 1977 kept by Memorial

Hospital in connection with a patient by the name of

I believe. I delivered to'ybu a copy of those records?

... Doctor, let me state to you a hypothetical question.

Q
. City‘of Danvilleéi
A..vfﬁat is correct.
Q.
background, Doctor.
Q.
Luther Wiléy Boswell?
A, v?es,_I have}. |
Q.
iA. That ié correct. '
Q

e
o

SuppoSe_we take a patient who_becomes.involvgg/iﬁ

an altercation-who suffers bruises in ‘dnd about

~.

the jaw and the cheeEE\wiEESut”éﬁy fracture resulting,

on let us say August the lst af\abgpt 6:00 P.M.,

~.

. : ' . >
that subsequent to that the patient 1s amhulatory

and responds to conversation and is apparently életg,

.
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Q.

e —

All rléht, Doctor,fi‘will uﬁ&éftake'ndﬁvtbAféstéte

" the hypothetical question and I hope that I will

include all of the details which seem to be important

~ to some of us. Let me start over and say that you

have the case of a patient who becomes engaged in

.a physical altercation with another individual at

about 6:0b P.M. on August the 1lst, that several
blows are struck to the face in the area of the
cheeks and jaw, that there are no fractures resulting

from this but that shortly after the altercation

the patient's face begins to swell rather markedly

and becomes blue, that the patient spits out of his
mouth on occasions small amounts of blood, that

he is ambulatory, he is responsive to his surroundings

that are coherent, that - -at approximately 5:30 A.M.

- on the 3rd day of August the patient is sitting on

the side of the bed, he falls forward, strikes the
right side of his face on a piece of furniture,
specifically a baby bed which is in the close
proximity to the bed in which has been lying, and

then falls on the hardwood floor on the right side

—— .

14

‘that he carries on conversations with other individuals
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, bf 5isvfa¢e; that theréafter ﬁe_béComes semicohscioué,
has to be'aided-ﬁq or helpedito the stretéheivon
which he is carried to the hospitalg shoftly thefe;'
.after a cranidtomy'is,peffbrméd andvit is found that
he has an intrécerebral hemorfhage which is,evacuatéd;
On the basis of that, Doctor, do you feel that you
are qqaiified to give a medical opinion as to the
cause of the hemorrhage? I'm not talking about the
cauée of death, the cause offthe hemdrrhage.

Yes, 1 do.

And would you téll us in your medical judgment what
_the cause would be and why you make this,medicél
judgment?

I believe tﬁevcause'of the iﬁtracérebral hemqrrhage
was the series of blows which the patient sustained
on his head, either falliﬁg out of bed or failing

and hitting the floor; and I do so for I think

§ery straightfbrward and valid neurosurgical reasons.
There are two main ways in which the brain responds
toAinéult-or injury.. One of them is on a time

courSé of the patient béing neuroIogicélly insﬁlted,
ill, steadily deteriofating and dying unless there

is some intervention. Now the second customary course
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is the more happy one. The patient receives an insult,

shows the maximum neurologic deficit at the time of

'the injury'or‘shortly thereafter, and by shortly

thereafter I mean one or two hours, and from thence-
forth the curve is one of steady recovery. Now

this classic course of events either of which almost

-invariably accompany a head injury are singularly
lacking iﬁ this case. The very fact that after a

presumed injury to the brain that a patient is alert

from twenty-four to thirtyFSix hours, walking about,
precludes almost absolutely any serious injury at

the moment to the brain.

And for that reason you conclude that it must have

beenvthe second trauma. .
That is correct.

.-rather than the first?
That's.right.
Which caused this. Doctor, in cases of 1iver have
hading deficiency, can you tell us what this does to
the qualities of coagulation‘of the bloo&?
Well, with any interference with the liver function
generally there is interfefeﬁce.also with the ability

of the liver to generate those substances which are
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neoessary in blood for proper coagulation. In
'additioh' alcohol does other things} It'tof course,
vacts directly on braln structure as we: all know after
"we take‘one_or two drinks. But it does somethlng
more fuhdamental.' it aotually.affects capillaryA
| frugallty and especially in the brain. So a so called
heavy drlnker is a ptlme suspect for hemorthage
Now, Doctor, one who has this deficiency in the
4,coagulationiof the blood, what are his pfopensities
as compared with one with normal liver functioning‘
‘in tﬁe case of let's say a trauma to almost any part
of the body? | |
Well, the ability to respond to any insult is much
1ess.in an individual who was an habitual alcoholic.
And this"meens, of course, that the capiilaries do
not repair themselves with normal rapidity?
That's right. | | |
Does this bring ebout more or less edema in the area
of a trauma? |
Yes, it cootributes to the edema.

| MR CARTER: You may examine him, Mr. Fuller.

CROSS EXAMINATION |

By Mr. Fuller:
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Supboée you had thiélsituation. A sixty-one year
0ld man, a se?ere case of cirrhosis of the liver,
ﬁild diébetes, high blood préssuré, he's struck from
three to five timesvin the face with a fist from a
hundred and eighty-five to a hundred and ninety
pounder who is about twenty-two years of age, wifhin
fiQé minutés.thereéfter‘his face begins to swell,
the béate&lman; shortly thereaftef'he looses con-
sciousnéss'ahd starts snoring as if he were asleep,
he's not very alert after that and tﬁat night he's
spiﬁting up blood,vthe next ﬁight he has to go to
the bathrédm, he can't make i£ by himself, someone
helps him to the bathroom, he's unable té stand,
.and he falls striking hié heéa on a.baby bed, would
that factual situation change your conclusion? |
ngl; i notice you make repeafed reference to facial
swelling. It really has little tovdo with the brain.
I'm not talking just facial swelling.

MR. CARTER: If youf Honor, please, please

let the doctor.

JUDGE INGRAM: Let's let him answer, and

then. |

MR. CARTER: The witness answer the question

iR4
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and then 1et him ask another.
186 what:I wanted5fo do first of all was try to make
'icleér'that almoét aﬁy:amount of'féqiél swelling or
-scalb swelling has little relatibnship.céusally to
'brain‘injﬁry.: Some of our worst traﬁmavcasés who
look the worst are‘actually,fine as farfaé'their ‘;
brain is concerned. | |
.2:But I‘m'not.'. .What i also.
| MR.'CARTER: If your Honor, please, the
doctor isvtrYing to answer thelques;ioﬁ.
I think he has a right to give a full and
complete answer to the question before he
is. . .befofe another questioﬁ is propounded.
'MR. FULLER: I'm trying to ask him something
else, if your anot;'please}
JUDGE INGRAM: All right, let me just.
Is therebanything else you wanted to say
_in response to that, Doctor:
| DR; KUEN: Yes, si?, I wantgd to talk abou;
the nasal bleeding. If he doesn't desire
to pursue that, I won't. |
JUDGE INGRAM: Well, I don't think we have

that. - So you may proceed.
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In this factual situation, of_cburSe, is a person
that is not alert, thatithere'is some evidence that

he lost consciousness right after the beating, and

"he's snoring as if he's asleep.

Is that a quaétion?

Does that change your conclusion?

.Not at'al%.

Why?

Because there is I understand fairly good evidence

that this man was on his feet and alert twenty-four

hours after the beating.

I'm telling you now in_another factual situation that
he wasn't. That's_whét I'm aSking:you.A Does it
change things if he wasn't alert, if he became
unconscious shortly'after the first beating, and

that he acted as if he were asleep and was not alert?

.+ If you changed the story as follows, the man-is

beéten momentarily unsconscious, comes to and

then slowly and steadily deteriorates until he's semi-
conscious and is brought into the hospital, I would
say 1 certainly would change my mind.  Yes.

Well, that was a differént factual situétion that I

presented you.ﬁ'
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1 see.

MR. FULLER: That's all.

RE-DIRECT EXAMINATION

By Mr. Carter:

Q.

Doctor; you started_to.say soﬁething about ;he nasal
bleeding?

Yes: ‘Coughing or spitting up bloodvhas'little or no
sighificanéé to brain injury. It has a lot to do'with
a nose bleed.“ Aﬁd very.frequently, of‘coursé,’pétiénts
who are beaten up have a nose bleed énd»they_swallow-,

the blood. But insofar as brain injury is concerned,

- that has no significance.
'And with a patient who appareﬁtly‘had a trauma to the
| lip, who had a very reduCed'liVer.functioning, would

you expect any type of hemorrhaging around and‘abqﬁt

the lip and mouth?

. . I would expect it to be mére'prolonged.

Now, Doctor, again would you explain to his Honor the

sequence of events that would have to take place for

you to believe that there was any causal connection

in the hypothetical question between the initial

altercation, that is you recited to Mr. Fuller certain

- facts that would have to have taken place to bring you
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to the<¢onélusion that there was any causal connection
. between thé cerebral hemorrhage and the first trauma?
A. fWeil, really actually the only thihg I can do is
in other wordsvrépeat what I said ofiginélly. When
patients receive a brain injury if it's of any
severity, they‘manifest those effects at the most
within’hburs,la few hours at the moét; and then the
! , »
course_isiin one of twordirection;; steady impro?ement
- or thgy deferiorate and die.
Q. All right, if the patient was aﬁbulétory let's say
within hqufs aftervthe initiél,trauma, would this be
- of any significance?
MR. FULLER:V If your Honor, please, he's
alfeady asked this.in a ﬁypothetical questioh.
He's just going over ground he's already
ploﬁed. |
MR. CARTER: If your Honor, please.
VMR; FULLER: This was a part of his hypothétical
question.
MR. CARTER: I thiﬁk I have a right to go
into the factual situation if the doctor |
| feels. that it's significant from a.standpoint

of rebutting the hypothetical question which
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214



Dr. Robert A. Kuhn - Re-Direct

 wés put to him on cross examiﬁation, and
that is th¢ situatidn fhat was set upband
I am éskiﬁg him what thé dbctor feels would
Be the significahcevif rather than following
the steady'deterioration which the doctor
 ha§‘described as beiﬁg the history, or one
of the two types of histories’ of the head
'ihjury;'ﬁhether or nét thisris consisteﬁt
'with one or the other.
" MR. FULLER: Well, if your Honor, please,
;hat was a part_of his hypothetical question
- to begin with. Théq I asked a.hypotheticalf
"cﬁanging the factual situatibﬁ. All he's
vdoihg is going back ovei’gréﬁnd he‘s:already>
covered. | | |
JUDGE INGRAM: All right, I'm going to let
the'witness answer this hypothé;ical,.Mf.
Carter.‘ | ‘
All right, Doctor; before all of'that, do you under-
staﬁd what-I'm‘trying to ask you before we got into
all this hassle? What's I'm trying to say is that if
following tﬁe fifsf or iniﬁial trauma,.if this

patient remained ambulatory, which of thesé two courses
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 would you suggest the patient was taking at that point?

I would say the patient was'Beginning to get well.

. Now, Doctpf, if you has an appreciable delayed

. reaction from the patient,'wﬁat type of brain

hemorfhage would you expect to find?

.:'Well;'the type of thing that's seen.in the patient

who for example would follow the first course we
described, an initial injury, perﬁaps a knockout
bléw, and maybe even a minor head injury, and V

subsequently over a period of days or weeks would

begin to slowly deteriorate, these patients have what -

\

" is called a chronic subdural hematoma. It's a word

§

meant to'describé a chronic collection of blood between

the brain and the surrounding membranes that'grows

larger witﬁ the passagé 6f»time!

This is subdural?

Yés, sir.

And this is a more slow procgss?

Yes, sir, ﬁuch more.

And the type of hematoma that was produced in this
case was. ;

Intracerebral.

"And would you describe to us what that is as distinguished

150 -
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from é sﬁbdﬁrél hémorrhége?
An:intré¢efébra1 hemorrhége.is.qne'wiphin the substance
of the brain itself.'
Within the lobe itself?
Yes, within the hemisphere of the brain; and whereas
a subdural is entirely outside the-brain‘betwéén thev;
brain andvthe surrounding membfanes. |
. Docﬁor,'do you have éhy opinioh as to whether or not"
there COuld_havevbeen'anothef cauS;tion involved in
this?A | |
Well, d6IYéu‘mean in what?.
From a‘standpdint of'hypefteﬁsion.
| MR. FULLER: 'Weli, if your Honor, please,
:_that;s not oﬁly'leadiﬁg, he's festifying'
and he hasn't set ﬁp'any‘hypothetical.'
queétion.
JUDGE INGRAM: Objection sustained.
Assume, Doctor, that taking{the'initial hypothetical
question, and which I thought I stated to you, that
you had a éatient who not only had a cirrhotic liver
but was suffering from hyperﬁension, would there be
ény dther'éonceivablé causation of the intracerebral

hematoma?
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A. Yes. Of course, the man coﬁld haVe had a spontaneoﬁs
iﬁtrécerebral hematoma.

Q. ‘And that is in lay language ﬁhat?"

A. In_léy language that_is‘a hemorrhage resulting frém
a weak spot in a‘diseased small vessel, usually a
small artery, a very small artery.

Q. . That's what Wé.call a‘strbkeZ

“A. .It prodchs av;troke. Yes. T i

MR. CARTER: Do you want to ask him anything

further, Mr. Fuller?

MR. FULLER: Ye§, 1 do.

RE-CROSS EXAMINATION
By M%. Fuller: |

| Q. Dégtor,Aif I understand you, if after this first
beating the man received, his face not only becamg
swollen, he not only spit up blood, but he‘lost
consciousness aﬁdlnever did regain his alertness,

’and at the time he was admitted to the hospital he was
semiconscious, then you would have to conclude that
his injufiesvwere a result of fhe first beating wouldn't
you?.

A. I don't really-know what time.intervals you;re talking

about.
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. . Well, you didn't have any trouble with time intervals

when Mr. Carter asked you the question.
I stressed them. I think that they are a key factor.
All,right; now at 6:00 o'clock on August the lst a

man receives a severe beating.

. Yes.

HisvfacéISWells and he starts spitting up blood,

he looses consciousness, he's snoring as if he were

-asleep, he's.not alert, 'and though he may regain
cénsciousneés-off and on, he's still not alert and
when he's taken to the hospital on August the 3rd
he's semiconscious, shortly.béforé he's taken to the
hospital on August thev3rd.he had to be ﬁelped to'
the bathrdbm and on_thevway back he fell while he
was being hélped{ he couldn't stand alone, and when
he fell he hit his head on a bed. That factual
situation certainly‘doesn't épply to your conclusion
that the first injury was not.the cause of death does
it? |
MR. CARTER: If your Honor, please, what
kind of a question is that?
I didn't understand what your.

~JUDGE INGRAM: Wait a minute. What's your
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objectioh, Mr. Carter?

MR. CARTER: To fhe 1aét part of it, which

I think had gotten .completely detached

pfrom a hypotheticél-question; .

v':JUDGE'INGRAM: Well, I think he posed a

.hypofhetiéal and asked him if hislconclﬁsion

would be different based on those facté.

MR.. FULLER: Thatjs right, I did. .

JUDGE INGRAM: That was the question and

I think that's a proper question. So you

understand the question, Doctor?

' DR. KUHN: No, sir.

JUDGE INGRAM: All right, I'li,ask you to

restaﬁe theuquestibﬁ.
At 6:00 o'clock on August the 1st a sixty-one year
.0ld man witﬁ.cirrhosis of-thé liver, mild diabetes,
high blood pressure is hit three to five»?imes with
a‘fiét by a hundred and eighty—five to ninety pounder,
twenty-two years, within five minutes he starts
swelling, he léoses consciousnéss, he starts snoring
as if he's asleep, he later starts spitting up-
blood, he cdmes and goes.as far as alertness is.

concerned, during the night of the 1st, all day during
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the 2nd, durlng the early morning hours of August the
3rd " unable to get to the bathroom on hlS own, he

. seeks help, is taken to the bathroom and falls, he
can't stand alone, and hits his head on a Bedﬁ' iﬁ
‘ that.factual situation céuld.youvstill say that th¢
causé'pf death waé the result of the second blow .
instead of the first? | |

Yes.

. You could?

Yes, I,Cduld, You?ve.ieft out some véfy; very key
fgatures.

What?

Well, yoﬁ statea'that'the maﬁ was kﬁockéd out, and
_fhen the iﬁplication from yOur'contiﬁuiﬁg s;aﬁgmgnt'
is that he remains more bf leéslknocked out. Now

a more or less knocked out patienf does not’stand
~up, does not walk around;

i didn't'say that. I said that he lost conéciOusness,
hg regainea consciousnesé, he'd come and go as far
as alertness was:concérned.

Then I would say thét my anSWer would be the same as
it was before, if that's the way you're g01ng to put

it., I would say. that the beatlng ‘would have no
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relation whatsoever to the cause of death.

The beating?

.~ The beating.

Why is that?
Because you have just stated that you feel that this is

the way in which the sequence of events led.

You stated in your first answer that the reason you

made'th%t conclusion was betause‘the man was alert.
If he hadn't been alert, you said your answér would
have been different.

If he hadn't been up and walking about, that's corrgc#.
Well, I'm saying that he wasn't up. and walking about.
In other Words;’this is all. . :everytﬁing I've been
told'is untrue, that'thét sequence of events never -
happened.. If so, you.could be right.

All right. The problem withvydu in answéring'the
questions, Doctor, is you are assuming everything Mr.
Carter says is true, whereas you are assuming what
I'm saying is not true.

I'm not assuming anything. I'm.

Well, there are severél'factual situations here that
the Judge has got to decide. Mr. Carter's given you

one situation as he sees it and I've given you another
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_Dr. Robert A. Kuhn‘—'Re—Crdés
one. |
.iA. »I undersfahd thét.: I also unstand‘heurosurgery fa:
| gettef-aﬁdvl sﬁillvsay»that if”thé patient Waé |

initially injuréd and:steadily deferiorated, that
 the ﬁroXimatecause of death was the.blows.
'Q. -Ailrright, that's all I’ﬁantedvtb know.
| | RE-RE-DIRECT EXAMINATION |
By Mr. Fuller:
Q. Youbmay finish that up, Doctor. You started to say
something else:before Mr. Fuiler_decided he'd heard
all he wanted to iistenlto.
AL Well,.the only answer, the only thing to add is if.
| that sequence of .events was not followed, it was not
the causé of death. -

Q. Would that sequence of events be followed if the man
came and.went as to alértneés? In other words,ﬂif
he was alert on occasions duriﬁg the.hours that
succeeded that?
No.
That would not follow?

No.

o » o »

Let me ask you something. Doctor, is there any

particular significance to snoring from a standpoint

1Yy
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Dr. Robert A. Kuhn - Re—Re-Difeét

ofvdeterminingAwhether'or not a man is comatose or
anything of that sort? |
Well,»there‘cbuld be. If a patieﬁt has a head injury
and is breathing for example, and he's deeply uhcon—

_ scioué, and he bécomes stUtterous, he's close to death.
If hevbeégmes what?

I1f his breathing becomes 1aboréd, snoring, the individual
‘has had relally a Qery;‘very.'.

Well, do jbu ordinarily correlate snoring with laboring
for breath and this sort of thing?

Yes, but I assume this was not supposed to be normal
snoring. | |

Well, I don't know what kind of snoring it was. is
there really.a differéhce between let's say a patient
who.is critically ill and begins to snore from the

type of snoring that my wife cdmplaiﬁsvabout? |
Well, I WOﬁid say the type of snoring a head injured
patient exhibits is quite a bit different.

Thank you, Doctor.

MR. CARTER: The defense rests, if your
Honor, please.

JUDGE INGRAM: All right.
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.‘Detective J. W. Martin, Jr. - Direct

DETECTIVE J. W. MARTIN, JR., who had previously testified

as a witness on behalf of the Commonwealth, was recalled .

as a witness on'behalf of the Commonwealth in rebuttal,

having been previcusly sworn, testified as follows:

DIRECT EXAMINATION

By Mr. Fuller:

o F L >0 r o> o o P

Detective Martin, after this incident occurred at
Mrs,. Cook's house did you have an occasion to talk

to her?

,Yes, sir.
. Was it the same time you talked to her son?

‘Yes, sir.

That would Bave be¢n on August thé 3rd?

Yes; sir. | | |

Later in the afternoon or sometime that day?

The sameé time we'talked.with her son we talked to her.

About what time was that?

-it was after lunch.

I see.

I'd'Say.

Would you tell us ﬁhét;>if anything, she said in regard
to the defendant hitting his head?

'MR. CARTER: The defendant?
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DetectiVe:J; W. Martin, Jr. - Direct

Q.

I mean the deceased hlttlng hlS head

{

| She stated.that after Vern left she put some ice packs
‘on Mr. Boswell s face and he went to bed. She said

- that at 2:30 this morning he called her and she had

been sleeping on the floor; she went in there and

he wanted to go to the bathroom; she took him to the

bathroom and he was unable to stand and he sat down ;
| .

.she took him dack to the bedroom and he fell on the

- newspaper striking the back of his head on a baby -

bed. And she before this. . .this was on Monday
evening,.Monday night he went to bed upstairs and
stayed, that she put newspaper all around the floor

and moved the night stand away from the bed because

he was bleeding somewhat. that she said was he was

spitting up strings of blood. So she had put the

newspaper on the floor and she stated that when he

~ went back to the bedroom from the Bathrdom he fell

on the newspapers striking the back of his head on

a baby bed. |

That was Monday night afeer this happened late Monday
afternoon?.

Yes, sir.

That's all.
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Detective J. U Martin, JIr. - Cross
CROSS EXAMINATION
By Mr. Carter: o |
Q. A11 of this happened wha;; on Mon&ay?
A. This waé. | -
Q..'Acéording to the sequeﬁcé-of events that yOu recorded
1th¢ﬁ? o |
A. Yes; sir;
Q. Well;.whét day of the week was it that you were
in?grrqgatiﬁg Mrs. Cook?
A. Sir? .. |
Qi _Whét day of thg,week was it you wgrg_iﬁtgrrogaﬁimg‘
-Mrs; Cook? | ‘
A. 'This was the 3fd, ﬁhich would have beeanuesday. i
think.ﬁondéy was fhe lét.b Wédnesday; Moﬁday was tﬁe
'ist;: _ .
Q. .This was on Wednesday?.

A. " Yes, sir.

Q. What time of day 6f'night did she say this occﬁrred
:according to the notes thét you rgcorded there?

A. He went tovbed Monday night. . .When he struck:his hgad?

Q. Uh-huh. |

A. She said, ”About 2:30 this méfning.”

Q. Thié morniﬁg? |

.A) =
<1
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Detective J. W. Martin, Jr. - Cross

Yes, we were talking about Monday when it happened,

s0 2:30 would have been. . .after 12:00 o'clock would.

‘have been Tuesday morning.

Not Nednesday morning?

No, not Wednesday.

Are you suré of that? I mean-ﬁhat's the way you record--
ed it? l | | o
Yes, sir. | - |

. I think that's all.

RONALD D. PRUITT, the next witness called on behalf of

the Commonwealth, in rebuttal{ héving been duly sworn,

testified as follows:

DIRECT EXAMINATION

By Mr.«Fuller;

Q.

A.

Q.

Would YOu state your name, please?
My name is Ronald D. Pruitt.
Mr. Pruitt, are you a member of the Danville Life

Saving Crew?

Yes, sir, I am.

Were you called to g0 to Westhampton Avenue during the
early morning hours of August the 3rd of this year?

Yes, sir, I was.
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"Ronald D. Pruitt - Direct

© > o >

.>.

What did you find when you arrived there?

I found a man 1ay1ng face up in. the floor who appeared

* to be very badly beaten.

Why did he appear to be vefy badiy beaten?

His face was bruised very much, it had dried bloodvon
it, swolleh.severely. | |
All right, now what was his oondition ﬁhen you arrived
there?
He was asleep.
He was asleep?
Yeah.
All fight,‘and what. . .Didvyou'make ahy inquiry as
to the situation? | | -
Yes, Sir,'I‘did..
And what were you told?

MR. CARTER: By whom and by. .

Who did'you talk to7

I talked to the woman that was there at the re31dence

And what d1d she say?
MR. CARTER: Who was the woman who was there7

I thlnk we'd better 1dent1fy somebody before

JUDGE INGRAM: Let's have him identify who he
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Ronald.D. Pruitt - Direct

>0 > o

talkéd to.
Do you know whb the woman was?
She didn't tell me the name ét thé timé, but i know
who it is; but she didn't tell me her name.

Well, who is it?

It was Mrs. Cook:

All fight, and what did she tell you?

. She tdld’%é that. . .At first, you know, I thought it

was her husband, and I asked her was it her husband;

and she said, '"No," that it was her lover. And I

went on to ask her, you know, what had happened. She

told me that he had been beaten by her son, and she

‘Went on to explain the situation. Do you want me

to explain.

Yeah.

SheAwent on to tell mé that,“you‘know, I just asked
her well, what had happenea{ and she weﬁt_on to tell
me that, you know, they had been living together for
sometime and that she wanted. ...he had a key to

her house and she wanted it back, and that he came
over on Moﬁdéy and had been 4rinking, and she wanted
the key back and they started arguing when her son

came in, and then he beat him and took the key.

L q>‘.
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'Ronald D. Pruitt - Direct-

:f All‘fight and what if anything, did she tell you

‘"”_was the reason for the flght7

All I know is that he had a key to the house and
that she didn't want to.seeehlm anymore;

All right, now'when you‘got'there he was asleep. What

.dld you do?
‘Well we told her you know, that. . .She told me,
you know, that. ...We went:to get the stretcher. We

“brought in a_firet-aid kit and a blackvbag,_and he.wes
.asleeﬁ; ane she told @é that he didn't, you kho&,
heforevthat day:he didn’t want to go to the emergency
room. So we went to get the stretcher, and I told
“her to wake him up because I dldn t want to wake him
up, if he dldn t want to go and he' d raise up and

tear up on me. ‘So, you know, I asked her to wake

him up’while we went to get the streteher.'-And when

I went to‘get thelstretcher I_called thehpolice depart—
ment and,told them,.you know, about it, and 1 thought
they should send a uhit over} at what time he told

me that they was in a shift change and they would

get baek to it as.soon as they.

Well, den;t tell us what they seid, but what did

you do? You got the stretcher.
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Ronald D. Pruitt - Direct

> o

~o

> oo P o

Could he ‘Lalk without your help?

Wé.got thé stfetéherland went in, and she had woken
him up, and I tried to talk to him but he couldn't
féspond_to me. He kind bf ﬁoaned.a little bit bﬁt
it was néthing, you know, you could understand. And
we hélped him up and walked him to the stretcher
becaﬁse the'stretcher wouldn't go between the door-

way to the bed and the room, the front room.

No, sir.
All right, what did you do then?

We helped him to the stretcher, me, and Mrs. Cook and

the boy that was with me.

Who was the‘bqy-that was with you?

Butch.Hart.' |

Okay, go ahéad.

And we walked him and got him on the stretcher, and
strapped him down secﬁrely to the stretcher,.put him
in the ambulance and transported him to the emergency

room.

. . Were you able to communicate with him?.

I talked to him all the way in and he kept going back
to sleep, so I was talking to him so that he wouldn't

go to sleep, but he couldn't never communicate with me.

 2U6
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Ronald D. Pruitt - Direct

I

By Mr. Carter:

Q.

I was talking to himfabout'the whole time though.

ALl right.

.Telling him what I was dding and where we were going.

He never did respond?

Huh-uh.
Answer Mr. Carter's questibnsQ

CROSS EXAMINATION .

You recorded none of this, this is just what you recall

from memory. Is that right?

. How's that?

You didn't write any of this down, this is. just Qhat
you recall from mémory? ,v o

Yes, sir.

Just Qhat you recolleét.as'the sequencé of events.and
the COnVérsétidns that_hapbened that morning'oﬁ_August
the 3rd? |

As far as.wgo he was and all this stuff, it would
have been on the fepdrt. That was filled out.on_the
report. | |

But I meén‘theSe conversationé that you had there aﬁ.
the housé?- | | |

Yes, sir.
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Ronald D. Pruitt - Cross

Q. Were not rebqrted or récorded; I think that's ali
RE-DIRECT EXAMINATION |
By Mr. Fuller: |
Q. Mr. Pruitt, you did have an interview with the police
| department and giye a written stafement didnft you?
: Af. Yes; sir.

MR. FULLER: Do you want to see that statement,

IMr. Carter? |
RE-CROSS EXAMINATION

By Mr. Cafter:

Q. Is that what you're tesﬁifying from today? Was some-
body showing you this statement before you came in
hefe to testify?

A. No, sir, this is what. . .I mean, I know what I said.

Q. Yes, I know, but did you refresh your memory from that
statement? , |

A; Did I refresh my memory froﬁ it?

Q. Yes, before you testified today?

A. T haven't got it. I'm just saying, you know, what
I know.

Q. When was the last tiﬁe you saw the statement?

A. When it was made.

Q. Hum? You haven't seen it since then?
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'Ronaldkb. Pruitt - Re-Cross

'A;‘ They brought”something.vsLét me see, it was sbmething
»brought-télthehouse last night.v

Qﬂ Yeaﬁ; HO& ébOut:this s#étéheﬁt, ﬁavé ydu been over

-l_that today? o | | |

. Yes, sir.

With_whom? 

- With myself, nobody.

-

I think that's all,

MRf FULLER: Tﬁé Co@mdnwealth‘rests.at.this
stage. | .
-JﬁDGE'INGRAM: All %ight;'any furthef eVidence?'
MR. CARTER: Sir? |

JUDGE INGRAM: Any further evidence?

BETSY COOK, who had previously testified as a witness on.
behalf of the defendant, was recalled'as a wiFness oh
behalf of the defendant, in rebuttal, having been duly
swofn, testified as follows: |

DIRECT-EXAMINATION
By Mr. Carter:
Q. Mrs. Cook, aid you have occasion to go to your mother-

in-law's home at any time between August the lst of

a)-q*(
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Betsy Cook - Direct

> o » o

of this yeér aﬁd August the 3rd?

Yes, sir, I did.

bo'you remember what day it was?

Yeé; sir, it was August the 2nd, which is my father's

birthday. I remember that.

' That would have been Tuesday?

Righ t. ! 11
. S
About whaL time of day was it?

. - I would say that I was there between 11:30 and 12:30 in

the afternoon, early afternoon..
11:30 in the morning?

Right.

And did you see or hear Mr. Boswéiihgﬁégf&;;{mwmmw

. ) e
MR. FULLER: If your Honor, please, 1 obigcf
to this. This is rebuttal. He's ggtfﬁer

in~here on rebuttal and she'slgdf to be

~ .
Ve

-

rebutting, something. .-~

, N o
MR. CARTER: She is rebutting something, and
that is the”testimaﬁy\that you've put on
= \\\
that this man was comatose.and couldn't

locomote during.thé period of €img following

.

: ~
the altercation on the lst, and thatFS\\

N

exactly what she's in here for, to rebut ™

2E0
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céme.from Mr. Cartér‘é own witness. The
oﬁly'thing that I brought the boy from the
Life Saving Crew to‘teétify to was to. sbut
_what.Mrs. Cook oaid.
DGE INGRAM: The point he's making, Mr
Cart:f,.is a technical rule 6f evidence. I
think that the rule is ode that is clearly
withinothe discretion of the triai court,'
:hOWever; and Itpink that in view of the:
,féct that theg Courh is trying'this_case
without tHe intervenflen:ofva jury, I'm
going/to apply a more libegal ruling and
Pe mit the testimony. Bring . e witness back
to the stand. ,v
. : AN
BETSY CQoK, who was testifying as a witness on beﬁélf of

the defendant, in rebuttal, at the time Mr. Fuller obJegted

6 her testimony, resumed the witness stand and her N

N\,
N,

direct examlnatlon by Mr. Carter continued as follows:

Q. I don't know where we last 1eft you Betsy, but I
believe you recounted to us that you were at your
mother-in-law's home sometime between.about 11:30
in the morning and about 12:30 in the afternoon.

A. That's right.

<11
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Betsy Cook - Direct

On August.the 2nd.' What did you.observe or hear
frém’Mr. Boswell, if anything, during_that period of
time? - |
During that period of time I heard Mr. Boswell.
| MR. FULLER: If your Honor, please, I object
| to anything he said.

‘JUDGE INGRAM: Just t¢11 us what you saw

Iand'oﬁserved. Don't tefl us what you heard

somebody saj. |
I heard Mr. Boswell's footstéps at the time I was

.

. there. Wéuld youzlike me to describe the circumstances
surrounding this? |
Yeé,”if you wouid.
I was sitting in the kitchen speaking with my mothgr-
in—law briefly at which time I stood up to go to the
bathroom down the hall, I got about halfway into the
dining room at which time I heard Mr. Boswell. I
was aware he was the only one home, or in the house,
other than we at the time. i héard him leaving the
bathroom and heard his footsteps on the wooden floor
going from the bathroom back into the bedroom.
Did he have any assistance?

‘No, sir. Mrs. Cook was in the kitchen.

>4 e
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.Betsy Cook - Direct

o > o > o

Q.

A
Q.
A

With you?

Pardon?

. She was in the kitchen with you?
‘Right.

MR. CARTER: You may examine.

CROSS EXAMINATION

By Mr. Fuller:

You didn'tlsee him, yoﬁ just heard him?

. - That's correct.
'So'yoﬁ‘don't know who it was do you?
I knew'that the three of us were thé only people in

| the household at the time.

You didn't see him walking around, you don't know who
it was do'you?

Yes, sir,_I_dc. -I knew that it was Mr. B03we11.v

Not unless somebody told you?

I was aware that Mr. Boswell was the only other person
in the house aside from Mrs. Cook and myself.

You didn't see him did‘you?

H

.i No, sir, I heard his footsteps. .

Okay, that's all.
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MR. CARTER: We rest.
JUDGE INGRAM: You rest?
 MR. CARTER: Yes, sir. |
JUDGE INGRAM: All right, is there any fufther
evidenéé? All.fight, at this time we can
reledse the witnesses ana there are some
medical records that the Court is going to
ﬁave to reviéw Befofe I Hear your argument,
and I wquld also liké to see counsel beforé
argumént in‘order that we might-lay down
~some ground rules reiative to tha;.
'MR. CARTER: You want to see us when;vif
yduf Honor, please? |
bJUDGElINGRAM: Iﬁ Chambets relative to some
- ground rules of argument.
MR. CARTER: All rightg sir.

The Court, all counsel and the defendanf returned to the
“courtroom following the recess. Opening argument was
waived By Mr. Fuller on behalf.of the Commonwealth, argu-
ments were made by Mr. Carter on behalf of the defendant
and by Mr. Fuller on behalf of the Commonwealth, to which
there were no objections, after which the following

occurred:
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Judgment of the Court

JUDGE INCRAM{'VLet the defendant stand.

“This  is a difficult case both factually and
legally The'testinonf, and especially

“some of that relating to the med1cal testlmony,
is conflicting and'confnsing in parts.

Based upen the evidence which the Court

has heard in this case, taking into considera-
tion the demeanor of the witnesses as they
have testified on the witness stand, the
capability of knowing the truth and the
thlngs to whlch they have testlfled it is
'the opinion of thlS Court that the defendant d
be found guilty ofvvoluntary manslaughter,
which is the unlawful killing of~another
without malice, exérese or impliedn The
.Cenrt is of the opinion‘that_here it was

" done upon a sudden heat of passion, that

: whlle the Court is of the opinion that

the defendant did not intend to kill Luther
Boswell, that is no defense. When a person
assaults another he takes that»person as

he finds him. The victim here was not in

good physical condition, but the Court is
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Judgment of the Court

of the‘opinion based on the evidenée which
it has heard in this case that the victim,

. Luther Boswell, died'as‘a result of muitiple
'blunt.force injuries which wefe recéived to
his head resulting in a cérebral hemorrhage
thereaftef complicated by liver failure.
Before the Court pronounces'éenfence upon
lyou is there any sﬁateméhp that you wish to
make or advance any reasoh why judgment
should nof be pronounced upon you at this
time? .

MR, CARTER: If your Honor, please, before
the Court pronounces any senteﬁce in this
'matter could I have a moment” for a éqnference
with my client?

JUDGE INGRAM: Yes, sir,

Following a conference bet@eén Mr. Carter and the
defendant, the proceedings continued as follows;

MR. CARTER: - If yoﬁr Honor, please, in
Qiew ofvhis Honor's judgment in this matter
thch we, of coursé, except to.

JUDGE INGRAM: Yes, sir.

MR. CARTER: . . .we would go ahead and ask

<16
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Judgment of the Court

't§e>éourt to prohoﬁpce seﬁtence at this
',;particularvtime,v.Ighope.the Courtvwill také
into coﬁsidération the'£ragic situation that
tﬁis young maﬁ has found himself in and
the faét~that he has‘always.ehjoyedvan
excellent.reputation, he's behaved himself
‘and lived within the realm of law.. He has
his whole life to look forward to and has
had a pretty rough one up until now.

JUDGE INGRAM: All right, sir.

MR. FULLER: Judge,.I can say this. I know
tﬁe putrpose of a prééentenée.report is to |
inform the Court'both pro and con as to the
‘fecord of a person.. The Commonwealtﬁ has
_qhecked.this out, and the defendant has no
rgcord; any criminal record whatsoever,

and from what we've heard until this incident
he's been a gooalcifizen;

JUDGE INGRAM: All right, sir. Mr. Cook,
is there any statement that you wish to
make before the Court prondunces sentence
ﬁpon'yoﬁ?

MR. COOK: No, sir.
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Sentencing by the Court

JUDGE INGRAM: All right, sir. There appea;—
~ing to be mo further reason for.delaj, it is
the judgmeﬁt of this Coﬁrt that you be
piaced on probation for a petiod of one

year aﬁd that during such term of probation
- .you comply with the geﬁeral terms and con-
jdifions of probatioF of this Courtiwhich
lare presc;ibed by the Probation Officer. 1
will advise you that you have a right to
petition the Supreme Court of Appeals of
Virginia frém fhe_decision and_the sentenée
of this Court, and that should you be unable
to_affofd the assistance of counsel, the
Coﬁft,would give yéu the assistance of

coﬁrt appointed counsel. I would like to staté;
Mr. Cook, that you are gﬁilty of the

offense with which the Court convicted ybu,
that the Céurt is of the opinion that you
had novintention to kill Luther Boswell on
_the day.in questioﬁr The Court is fully
aware that this is a Qery £ragic occurrence
and the Court feelé that this sentence is

commensurate with the factual findings of the
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”Sentenéing by the Court

Céurft Mr.‘Cértef?
| M#; CARTER: 1If your Honor, piease, there

:i;>one circumstance’thaf his Honor may noﬁ
be appiised‘of, and that-is that Vern
and his wifé afe nbw operating a_mOtel in
'Augusta; Maing,band I would like. . .Quite
obviouély we ihtend to appeal this. 1
don't know whether the-pfobation will tak¢
place after a deciSion.has been made by the
éourt of appeals or whether it would go into
effect immediately.A I'm not entirgly sure
éf that. | ' |

JUDGE INGRAM: Well; I think és long as the
bond is prtedfthe séntencé'of th¢~Court

is deferred until that time. There's a
SS,OO0.00 bond I believe in this case.
We'll continue that bond. |

MR. CARTER: I trust it's adéqﬁate;

JUDGE INCRAM: Are-you indicating your notation
for an appeal here?

MR. CARTER: Yes, sir.

JUDGE INGRAM: A1l right, sir. Let the

record show that the defendant indicates
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his intention to éppeél the decision of
tﬁis Court. Let the reéord also show that
the défendant was bersdnally present during
g;ch and évery‘stégg of this proceeding;
vas.was his éttorney, Mr. Carter, who ably

and capably represented him throughout.

i
‘
L
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~VIRGINIAT

v‘ 3

In the Circuit Court of Dégville on Wednesday ., the 23rd

déy of November

‘Commonwealth of Virginia,

vs. .

, in the year 1977 .

Plaintiff,

-~ Indictment for _Murder’

for the Commonwealth, and the defen-

D.0.B. 5/16/55, who stands indicted

; and came also

- Felony
John.Vern,Cook,_Jr; : C )
This day came the Attorney
‘dant, . John Vern COok, Jr. o,
for murder
Carter , the attorhey for the

After private consultation

_arraigned and personally pleaded not

accﬁsed then, having been advised by

John W.
defendant.v o

with his counsel, the accused was
guilty.to the indictment. And the

his . attorney and by the Court of

his right to trial by jury, knowingly and voluntarily'waived trial by

~ a jury, and with the concurrence of the Attorney for the:Commonwealth

and of the Court, here entered of record,-thevCourt'proceeded to hear

and_detexmine'the case without the intervention of a jury, as provided

by law, and heard all the evidence adduced on behalf of the Commonwealth.

Thereupon, the defendant, by counsel, mdved the Cdurt to strike

the Commonwealth's evidence on the ground it is insufficient to sustain

. a conviction against the defendant; that the Commonwealth has failed to

carry the burden of proof of the cause of death, which said motion, upon

consideration bylthe Court, is overruled and the defendant, by counsel,

excepts.

Whereupon, the Court having heard all the evidence adduced on

behalf bf both parties and haﬁing heard afguments of counsel dpth find~’

e |



the.said John Vern Cook, Jr., guilty of voiuntary manslaughter as charged
in the 1nd1ctment, but doth suspend the 1mp051tion of a sentence against
the defendant and doth" place the said John Vern Cook, Jr., on probation
to the Probation Officer of this Court for a period-of One (1) year, .
nnder the general conditions of probation as heretofore adOpted-by this
Court. | |

The Court‘then advised the defendant and his attorney of the

defendant s rlght to appeal thlS conv1ct10n to the Supreme Court of

: Virginia.

The.Court orders that.the transcript of the proceedings of this
trial be made a part of the record of this case.

The Court certifies that the defendant and his attorney each
were personally present at all times during the trial of this case and
that hls attorney capably and ably represented him.

The Court orders that the Commonwealth of Virginia do recover
against the.said John Vern Cook, Jri, its costs by it about its prosecu-
:tion'in this behalf expended. |

The,said defendant intimating’ his intention to apply to the
Supreme Court of Virginia for a Writ«of Error and Supersedeas,to the
judgment herein, the Court doth postpone the execution of-its sentence
until final dispoSition‘is made of this case by the Supreme Court of
Virginia;‘and the defendant-is released from custody under the same bond

'and‘surety as before.

Enter: November 23, 1977

WJ‘W\/

Judge

<22
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