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ﬁ _
h IN THE CIRCUIT COURT OF HENRY COUNTY

I

—
—

INDICTMENT

COMMONWEALTH OF VIRGINIA

COUNTY OF HENRY TO-WIT:

CASE # 21,072

The grand jurors of the Commonwealth of Virginis, in
and for the body of the County of Henry, and now attending the
Circuit Court of said County, upon their.oaths present:

COUNT ONE: o |
That _OPAL MARIE HALE MCGHEE on or about the 22nd

day of May, 1977.in Henry County, Virginia, did unlawfully and
feloniously kill and murder one Ruben Anderson Boyles. | |
Va. Code 18.2-30 -

COUNT TWO:

That OPAL MARIE HALE MCGHEE on or about the 22nd

day of May, 1977 in Henry County, Virginia, did unlawfully and |
Floniously use a firearm in the commission of a felony, to-wit:
murder. |

Va. Code 18.2-53.1

Upon'the evidence of

Witnesses sworn in open court and sent to the grand jury to

give evidence.

OCTOBER : , TERM; 19 77 .
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COMMONWEALTH VS. OPAL MARIE.HALE MCGHEE _

ON AN INDICTMENT FOR COUNT ONE: MURDER
o COUNT TWO: USE FIREARM IN COMMISSION OF

< " A TRUE BILL FELONY
/:/_ - |
C’.-,J | . » FOIIIeman d’

Case A




DR. DAVID W. OXLEY

DORYS P asl . o3 aad = s s on b 3 meel ne
NS Oy ry g O ca® E Taw = 22 2 < -y

L,
rd

1 see no\reason for that whatsoever. pr. Oxley is here. s
THE COURT° Do we have anything else tha//rehates
50 the injury to the head? One w11}/be admittad.
MR, REYWOLDS: \JThat's all T intend to oflﬁ;/thzs morning.
THE CCURY; This picture wilL/oevadmitted and let
me mark thi This pictgré/;hows the.deceased and
it shows the injury, it shows the partial decapi-
tation, but it's the only picture that will bhe
offered and the only piqture thet «ill be admitted
that shows” the injury. And this is being admitted
over rhe objection of the defendant, so please--
nis is Commonwealth Exhibit 4 and\please let the
record show that the defendant object \and excebts
to the admission of this particular piétu}g\?n the
ground that it would tend to inflame the jur?\\\

IN CCURTROOM n

Opehing statements not transcribed at this tinre.

The first witness for the Commonwealth, DR, DAVID W, OXLEY,
having been duly sworn, testified as follows: |

DIRECT EXAMINATION - QUESTIONS BY MR, REYNOLDS

Q. WbuldAyou gtate your name, please, sir?

A. 1I'm Dr. David W. Oxley. ,

_ 0. br. Oxley, by whom are you employed and what is your
position of employment?: -

A, I'm a forensic pathologist, I'm employed by the Virginia
State Health Department and I'm Deputy Chief Medical Examiner for‘
Western Virginia. |

Q. DNid you have some special training before you became

Deputy Chief Medical Examiner for the State,of Virginia?

' L 2Tt
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MR. CREGORY: Judge, I'll be happy to stipulate that he's

an expert in the field of forensic pathology. | |
MR, REYNOLDS: Thank you, Mr. Gregory.
THE COURT: So be it.

Q.v Ag a result of your occupation did you have reason to see
the body of Ruben Boyles in the month of May, 19777

A. Yes, I did. | |

Q. Vhere and when did you see the body?

" A, At the medical examiner's morgue at Community Hospital
in Roanoke. The body was delivered by Stone Funeral Home on
5/23/77 at 10:45 in the morning. The autopsy was performed the
 same day at 4:00 in the afternoon. |

Q. All right., Doctor, would you desecribe what you foﬁnd
when you examined the body in question? »

A. The body was that of a normally developed poorly nourished
vhite male. The body at the time I received it was clothed, do
you want the clothing described?

Q. WNo, sir, that won't be necessary.

A. The body was sixty-seven inches long and weighed &n
estimated one hundred thirfy to one hundred forty pounds. There
was & massive ghotgun wound involving the head, the upper portion:
of the head down to the level of the eyebrows was missing, the
brain had been completely evulsed or blown out of the cranial
cavity.. Examinatioﬁ of the internal organs revealed no significant
pathologic changes of éhy of the incernal orgéné of the body.

Q. Do you have a pathological diagnosis as to the cause of
death of the deceased, dbctor, as an expert in this area? |

A, Yes. The cause of death was a shotgun wound to the head,

A P
Y27 g
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Q. Doctor, were you able to establish the point of impact



of the shotgun blast?

A, Reconstruction or attempted reconstruction of the _
remaining'portibns of thé head indicated that the point of entry
was probably in the area of the left temple.

- Q. All right, sir, Doctor, did it come to your att@ntlon
that a blood alcohol test wag performed on the body of the deceased7

A. Yes, sir, blood was drawn and submitted for blood alcohol
determinatlon.
Q. what was the results of that test?
A. The blood contained .23 percent alcohol.
Q. All right, gir. Do you have a report that you have pre-
pared in this case that includes that report as well as the autopsy?
A, Yes. .
- (Mr. Gregory examines report) A
MR. REYNOLDS: If the Court please,we would offer those as
Commonwealth Exhibit B.
THE COURT: So be it.
CRUSS EXAMINATION - QUESTIONS BY MR.GREGORY
Q. Dr. 0Oxley, from your examination of the body, do you
have an opinion as to whatjrange the shotgun was fired from?
A. Less'than ten feet,
Q. Are you able to determine any closer than that, could it
have been as close as five feet? :
A, It could have been as close as five feet, yes, |
Q. Aleo, Dr. Oxley, you have testified thét the blood alcdhol

eéntent as was found in the deceased at the time of his death was

.23 percent,

~ A, That is correct,

Q. In your expert opinion, what does that mean?

S 1



A. Well, of course the level of alcohol in the State of
Virginis for presumptiveAintoxcétion ie .1, This is more than
twice-as high as that, Subjectively and objectively a person with
a blood alcohol of this level would be quite intoxicated.

Q. 1It's not uhusual to have a .3 blood test though, is it?

A. That's true.

Q;. Now...

THE COURT: Point what, Mr, Gregdry.

MR.GREGORY; Point 3, Your Honor, blood test.

THE COURT: Point 23% . |

MR, GREGORY: This is .23, but I say it's not unusual even
to have .30 blood test, is it,. ‘

THE COURT: 1Is it unusual tc have & blood alcohol
content of ,30.
HR. GREGORY: Of as much as .30, yeb, sir,
THE COURT: Your question was, is it unusual to
# have one that high?
MR, GREGORY: Yes, sir.
THE COURT: All right, go ahead.

Q. It's not unusual,lis it?

A. In my practice it's not unusual.

Q0. Now, with a blood alcohol content of .23, is a person
normally able to walk and talk and things of that nature even
though they may be impéired in that?

A, Wwith a good déél of impairment, yes.

Q. All right. 1Is the, what about, what mental cffect in
your experience would .23 blood test have on a person?

A. Well, it could have any of a wide range of mental effects
depanding on a pergon's personality when he was sober.

Q. In other words, if a person is, itris-mot ynusual for a

L S e



person with a .3 blood test to become belligerant, is it?

A, No, it's not unusual, no. |

RE-DIRECT EXAMINATION - QUESTIONS BY MR. REYNOLDS

. woctoxr, that would depend on the individual, though,
wouldn't it?

4. It would depend on the individual, basic personality
type. Yes. |

t*,  If I understand what you're saying, that there would
be no way that you could relate the blood alcohol centent that
you found the deceased to have with what his activity might have
been on this occagion. -

A. Not in terms of his personality, no.

¢. Right. Thank you.

- RE-CROSS EXAMINATION - CUESTIONS PY MR, GREGORY

¢. Dr. (xley, in regard to the blodd test also, it's true
ig it not that a person who drinks frequéntly would probably
have more mobility and possibly tc be able to mask the effects
of this alcohol better than someone... |

#. People who are habitual drinkers become more able to
hide the, the eigns of intoxication, yes.

G. And as T understand your response to the question Mr.
Reynolds asked you, you're sinply not able to determine what the
effect on this.particular‘man wasi whether he was belligerant
or whether he was, ah, pagsed out.

&, That's correct; |

Q. Dr. Oxley, if a, I believe it will become in evidence
later from some of the police officers as to this womaa's condition
when they talked with her, that she was very talkative, thét she

on occasion made a laugh or something to that effect, is this

[ )
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unu--&re these unusuai effecte for shock?

&#. Foxr shock, &fiter mental tramma? 7 weuld sey not, but

I'm not an expert in that field.

MR, REYHOLDE: If the Court please, 7 wouid cbject to the

question and ¥ thiak lr. Oxley...

TRE COURT: I'm not sure that I foliowed the
questicn,

M, BYETLDE:  I'm not sure that I did either...

MPL,GREGORY: 7 the Court pleass, mv question basically was

latér police officers will testify as to the condition of this
wornsn when they tailked wich ber immediately afrer ihis, after

this (Ltve vords vnintelligible) &nd they will testify as to what

her condiflon vas at that time, Bersicaliy they will say that she

wag wery taixetive, that she, ehe had a nerv:us laugh, something
to that effect. T simply aske:d Tr. (ixley here if thizee were
unusual side effects for a state of mental shock, and that's ali.

FR, KLiYNOLLS: If I.understoqd kis answer correccly, his
answer was that that's not an area he's qualified to give an
anﬁwér in, |

THE COURT: That wae his antwer. That's correct,
isn't it, Doctor?

4. That's correct.

THE COURT: Right. Thenk you. Any further questions,
Mr. Gregory? |

0. Dr. Oxley, 1n'your medical practice, you are an MD, are

“you not?

A. Reg pardon?

Q. You are an M}, are you notf

A, 1 am;



W. E. GIESLER 1

iy Now, do you feel that vou're ¢t guelified t: spezk on--

you know what the physical eifects of chock are?

é#, The physical effects, yes. The psychological effecis

could have a vwhole wide range of psychwinzicel spectrum which I

don't feel gualiified tu discoirse about.

The next witness, W, E, GTEFLER, havinz leen duly sworn,

testifled & follows:

Ty TR
-3

MTHECT EXAMINATION - QUESTIONE BY MR, EYIOLLS
3. ‘Would yoi please state your nare, six”

&. Wo L. Giegler, , ‘ |

7. Hr, CGuegler, where do you live, gir?

&. Morzen Ford Road, Route 2

3
. Is thet in Henry County?
é. Yes.
7. Lo you know the defendant in this cdase, lirs., #rrhee?
A, Yes.
i

Y. How lonz bhave you known her?

L. dpproximately three years, I ruppose.

Q. Did you know the deceased, lr. Rube: Boyles®

4. Yes.

Q. How lqng hed you known Mr, Boyles?

A, Ch, I'd say ten, fifteen years.

Q. Did he live in the sare vicinity thet you did?

. I wouid say about a quarter of @ mile or & £ifth, around

there. | |

Q. VSoﬁewhete between & quarter and & fifth of a mile away
from your house?

A, Yes,

0. Would you tell the Court please where ycur house is

located with regards to Bethel United Methodist-ChuigP?

& g
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A, 1It's about, say five hundred yards from the church

toward Smith River.

Q. DPid you have reason to see the deféndant'in this case

on May 22nd, 19777

A, Yes.
0. Where did you see her?

A, ‘At our door, home door.

Q. I'o vou receéll the approximate time it was when you saw

hér?'

A, T would guess 9?00 ¢’clock, I rezlly don't know.

%, Do ynu recall whether it was light or dark at that time?

A. T believe it was dark,

Q. a1l right, sir. Would you relate, please, wbat happened

on this occasion?

£, well, opal came to the door and knocked anc I went and

-she said ghe had shot Ruben. What r:ust she do.

would have to call the police. %We did call the
them ﬁo send amambulance because 1 did not know
condition Kuben was in. And then ¢pal went cut
waited for the police and ambulance.

C. What was her cordition with regards to
not drinking on this occasion?

A. I would say she'd been drinkine.

Q. Could you, were you able to understand

talked?
Ai Yeso
Q. Did she have any difficulty welking?

T told her we
palice and asked
what scrt of

cn the porch and

being drinking or

her when she

A, I didn't detect it but I didn't see her walk that much.

Q. Did she, did you see any injury, any hurts, to her?

A. No.

-
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C. Approximately how long were you there on this occasion
with her? ‘ |
A, 1 suppbse it took twenty minutes for the rescue squad
and police to get there, just estimating the time.
| ¢. Mr. Giesler, do you know where the defendant herself
lived at this time?

. YeSO

D >

. V%Where did she live?

o

. I mean, uh, well, I don't know how to czell ycu. It was
8 small house coff the main highway down in the woods sort of.
G. 1Is this the same house that Mr. Boyles lived in?
. &, Yes, |

2. Did anyone else live there other then the defendant &and
Mr. Boyles?

A. Not that T know of.

G. All right, sir. Do you know approxirately how long she
had been.living with the defendant, with “he deceased, I'm sorry?

A. No.

CROSS EXAMINATION - QUESTTONE BY MR, GRFGORY

Q. Mr. Gieslex, it's a;iair gtetement on this »rcasion that
 you could tell that.she_had been drinking but she was not drunk.
Is that correct? \

4. I--you know, there's alI.smrts of fine lines, I would
say yes. . . ,.

Q. All right. Now, during.the pericd of time that she waé
there st your house that night, did, did you and she discuss how
the crime itself occurred, how the, how the shooting occurred?

A. Well, uh... | |

Q. Did ehe tell you why she shot him?

11 -



13

A. Yes, I asked her.,,

Q. What did she say?

A, kell I asked her why she shot him and she said that
he was beating on her and calling her an 80B.

RE-DIRECT EXAMINATION - QUESTIONS BY MR, REYNOLDS

0. Mr. Giesler, did you see any sign there that would indi-
cate that she had been beatén? |

4. Wo. | |

KE-CROSS EXAMINATION - OUESTIONS RY MR, GREGORY

Q. Mr. Giesler,_did you look for any signs that she had
been beaten?

A. No.

¢. Did you at anyvtime look at her legsg?

- A. No. » _

The next witness, SANFORD COOKE, having been duly sworn,
testified as follows: ‘ |

DIRECT EXAMINATION - QUESTIONS BY MR. REYNOLDS

G+ Would youvstate your name, please, sir?
A. - Sanford Cooke,
Q. Mr. Cooke, where éo you live, sir?
A waﬁ,at Axton, Route 3.
Q. Do you know Mr, Giesler, the witness that just testified?
A No, sir, ) |
Q. Did you see him on May 22nd 13777
A, Yes, sir, I did '
Q. Where did you see him7
L. At his home on State Route 622 in Henry County.
Q Approxlmately what time did you arrive there?
A. Approximately 9:30.
Q

12

Is that am.or p.m.? | _ -MT;
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4. P.m.
Q. Do you recall whether it was light or Jdark when ycu got
there® | |

A, 1Tt was dark, . |

. &4ll right, eir. Was there any =ther nolice officer with
you oa this occasion?

&. No, sir, there wasn't,

(. Was there any police officer there when.yau arrived?

£. No, sir, it wasn't,

Q. 411 right, sir.! Did you see & nolice wfficer there after
you arrived?

#. Yes, gir. One pulled in the drivewecy after I dia.

¢. Had yéu gotten out of your car?

4. Yes, sir.

0. Had you seen the defendant at that time?

A. Yee, sir, I had. |

- %. All right, sir. Would you describe her appearance and "
condition when you saw her?

A. Yesg, sir. When I got out of the car she wet me and she
had a strong odor of alcoﬁol on her breath. Her clethes were
disarranged. She, she didn't séem drunk to me but she had been
drinking. And‘she walked up to me and stated he won't call me
a ugly SCB no more.

Q. He won't call,ﬁe...

A, An ugly SOB no more.

Q. Did you ask her--had you asked her anything, was this,
“how did this come &bout that she said this to ycu? |

A. She just walked up to me, I hadn't asked her the first
qugétion and she spoke that to me. |

Q. All right, sir. Did you notice other than the ‘aloohol

13
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did you
pid she

C.
on this

A,

A,

15

notice anything else about her appearance and condition?
have any injuries? |

No, 51?.

Anylbrﬁises or red piaces cn her anywhere?

Ne, sir, I didn't see none at all.

nid you. interrogete the defendawt at all?

Ne, sir, I didn't, |

A1 right, sir, Did you see the tody of Ruben Boyles
occagion?

No, sir, 1 didn't.

Did you go down to the house where the Loudy was found?
Yes, sir. |

where was the house located?

It was aporoximately, I'4d say five hundred yards from

Mr. Giesler's house up above it on & dirt road.

Q. Located in Hénry County?

A Yes, sir.

G. Wwhat kind of house was thirs, do you recall?

4. Just a old framé bouse, weatherbeaten. Two or three
rooms. |

Q. All right, gir. Did you interrcgate the defendant at
any time?

A. No, sir, I didn't.

Q. Did she say ahything to you at any time other than he
won't call me an ugly SOB anymore?

A, No, sir,

Q. How did you get down to the house, who told you where

the house was?

A.

She got in the car with Officer MHester and he, when he

14
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arrived there after I did, and she got in the car with him and

1 followed her and Officer Nester down to the house.

qQ.

was Officer Nester the police officer that arrived just

'after you arrived?

A,

Yes, sir.

CENSS EXAMINATION - QUESTIONS BY MR, GREGORY

Q.

Where did you talk with Mrs, McShee!
1t was in the yard cf Mr. Giesler's,

was it dark when you arrived?

Yes, &ir, but he did have a night light.
Did you actually examine her for marke of any kind?
No, sir.

Now ycu've already indicsted that you didn't ask her

any questions.

A.
Go

A.

1 to it.

A,

No, sir, I didn't ask her any qﬁesticns.

fo you didn't ask her why she shot him?

No, sir.
THE COURT: MNMay I ask you why you didn't ask--
vere you infuniform, were yous investigating this?

I was called to back-up Officer Nester, he was assigned

THE COURT: As & matter of information, would you
tell me why'you didn't ask her questions, was that
not your duty?

Yes, sir, I'd'only beent working for a month and a half

'at the Sheriffs Department at that time,

THE COURT: 1 see. All right, thank you.

15



JAMES W. NESTER . 17

The next witness, JAMES W, NESTER, having'been duly sworn,

testified as follows: | B
© DIRECT EXAMINATION - OUESTIONS 3Y MR. REYNOLDS

Q. Would you state your neme, please, and cccupation?

&, James W. Wester, Deputy Sheriff, Henry County.

Q. Officer Nester, were you working on May 22nd, 19777

A, Yes, sir, I was. A

Q. ;Do you recall the day of theVQeek this.was?

A. 'It was a Sunday night, I believe.

G. Did you see th% defendant, iirs. McGhee, on this accasioﬁ?

A. Yes, I did.

¢. Where did you.seé her?

4, Firet it was at the home of W. E. Giesler on €22 in Henry
County.

Q. All right, sir. Approxiﬁatelv what time was that?

A. It was approxinately, ah, ateut tweniy minutes after
9:00 p.r.

(. Would you state vhether or n~t there was any police officer
bthervthén you there when you arrived?

"A. Deputy Cooke from the Henry County Sheriffs Departuent.

G. OtherAthanvyou‘and deputy Cooke, who else did you see
on that occasion?

A. Mr, Giegler there at hig house and, ah, also there was
an ambulance from the Ridgeway Rescue Sguad but notody got out of
it. - : .

- Q. All right, sir. ©Did you see the defendant there?

Aa Yes, I did,

Q. Where did y@uvsee her?

A. She was standing on the front porch, stepped down in the

16
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drivewvay when we pulled up into the driveway of the Giesler home.
Q. How iong were you with the defendant on this a casion?
4, There‘at tiie house she got into my car and gave me
directions, showed me the way, to another house just off of 622
where she and, showed p:2 where Ruber Boyles was, the time period
would have been from the time we left there until we got to the
~ house, waybe fen minutes at the most.
G. 1#11 right, eir. And how much of thet ﬁas spent inside
your car%
£, Well, it probably wasn't nsuite ten minutes, just the
entire time irom the time I arrived, ah, and Mr. Giesler related
to me whset had happened and ¥ put her in my car and she said she
would show me the way back down to the bouse. snd it's not but
juet, maybe several hundred yards back up €22 and then down &
dirt road to the house where Ruben wss,
. All right, sir., So she told you hew to pet down there?
4. Right,
Q. Was there'anycne else in the automobile other them you
‘and éhe when you drove down to the house... |
£, Just the defend&aﬁ and myself,
G. All right, sir. %qw would yo:' describe the house in
qdestion?.
4. The Giesler home or...
Q. Where you fouﬁd the bedy of Mr. Beyles.
A; It was a threé roorm housé with asbestos siding, the doors
"were locked, there was a window on the frpnt frowr the direction
that we pulled up that was open'from_the top.
¢. Let me interrupt you just a minute, please, sir. 1Is
this home located in Henry County? _
A. Yes, sir, it is, off of 622, _ 47



19

)

. ®

Is it visible from Mr. Giesler's home?

A. Yo, eir,

Q. All right, sir. Now you've testifiec T believe that
the defendant showed you the way down there?

L. Yes, sir,

¢. Hed you ever been tco that home Lefore?

A, No, sir. ' |

G¢. ‘Would you ﬁell.the Court please what happened after ycu
arrived theref?

&. As soon as:l pulled up 1a front of the hcure the defend;
ant, Tpal McChee, jumped cut of my car and ranm up to chié open
window on the frant of the house and jusped up in the window,
climbed beck in the window and opened the door from the inside
for me to coume in. _

Q. &1l vight, sir. Did she have &ny difficulty climbing
the window, getting into the house?

h. No, sir.

t. ©fficer Nester, have you seen these two pictures, Common-
wealth Exhibit D and Commonwealth Fxhibit E.

-A. Yes, sir.

MR, REYNOLLS: If the Court please, we would offer these as
Commonwealth Exhibits U and E. |

THE COURT: Any coﬁment, Mr. Gregory?

MR.GREGORY: No,.éir.

Q; Does this appéar to be a‘picture of thé house that you
‘described as & three room frame dwelling?

A. Yes, sir, it is.

Q. All right, sir. Would ycu point out as shown in Common-
wealth Exhibit D the window you're talking about that the defend-
ant climbed into? L :1,8 |
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A, This is the one here, it's open from the top. /

Q. We should point it out to the jury. You incicated this
wiﬁdow here? |

A. Yes, sir.

Q. Wasg that, is that in the shape it was when she climbed
in there?

4. Yes, sir, it is.

Q. éAll right,'sir.- Now where did she go after she climhed'
ih the window? :

A. When she climbed in this windcw, there's a door that yoﬁ
can see in the background here. ¢fhe went thrcugh that door and
then turned right and came back intc thie room, opened this door
here for me to come 1n.

0. All right, eir. 1I'm ehowing to you now Commonwealth
Exhibit E. Does that appeai to be a picture of the deor through
which you went to get into the housef

A. Yes, sir.

G. All right, sir.

MR, REY?OLQS: 1f the Court please, we would offer these?

MR, GREGORY: I have no objecticn, Your Honor,.

Q. Would you describe, please, what you found when you weant
into the house?

A. VWhen I went into the house, I went into the back bedroom
of the house. I found the body of Ruben Boyles laying at the
foot of the bgdvand'he‘had been shot one time of had been shot,

"and I asked Opal to come back outside. Took her back outside.
And to my car. And then called the office and asked for the
investigators to be sent. |
| Q. I believe Officer Steele came down there?

\ R0
A. Yes, sir. . @‘féﬁi’
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Q0. Was the body still there when 0fficer Steele arrived?

&. Yes, sir, it was. |

Q. 411 right, sir. Now, at some point in time didvyou
interrogate the defendant?

4. After coming back outside I advised the defendant of her
rights. Frow a card that I carry with me, that most of the deputies
carry with them at all timeé so that..,.
| i THE COURT: Any question about..;

MR.ZGREGGRY: I have no question about that,

Q. Did you advise the defendant on this occasion of her
rights from that caid? |

A, Yes, sir, I did.

7« All right. Did she indicate whether or not she understood
her rights?

A. Yes, sir, she did.

Q. Did you tell her what you were talking with her &bout?

A. Yes, sir, I did, and I explained to her what was going on.
and asked her if she understood and she explained to me, she
stated to me that she did and that there wasn't anything for her
to do but to tell the truth,

Q. Did you tell her that you were talking with her about
the killing of Mr. Boyles?

A, Yes, sir, I did.

Q. All right, sif. Did she make a statement to you on that
occasion? ‘ | | | |

A. she, ah, she made a statement to me immediately after that
explaining, she had been making the same statement over and over
from the Giesler home down in the car and... o

Q. Had that been in response to any questions that you had

asked her? S <0
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A. No, sir., Not--I didn't ask her any questions at all
~until after she had given me part of this stétemeht and'I'askéd
hef i1f Ruben had had a gun or anything.

Q. What did she say to you then as you came down the road
~ there?

A. She repeated the same, basically the same statement over
and ovefvagin. She stated that.she and Rubén had beén arguing
and that Ruben czlled her a son of a bitch. Opél said she told
Ruben thét shercouldn't be a son of @ bitch because her mother
was dead. She stated she picked up & shotgun from the side of
the bedroom window in the same room where Ruben was found and
pointed at Ruben's head. Opal gaid that Ruben told her; said
you won't shoot me, said I know it won't go off cr you won't shoot
me. And ehe said she pulled the trigger and she said blooey,
blood and brains went everywhere. &n¢ then she langhed‘&nd said -
he won't call me no son of a bitch no wore. 4And that‘s when I
asked her if Ruben had a gua or a knife or anything or was
threatening‘her when she pulled the trigger.

0. What did she say in response to that?

4. She said no.

Q. Said he had not threatened her or had any kind of weapon
of any kind?

A. That's correct.

Q. All right, sir. What else did she say to you there if
anything? | | |

A. She told me that she had climbed out the window, the same
window that I saw her climb back in, out the kitchen window, and |
in the process she knocked a considerable amount of stuff off on

the floor, she had shown me when we first went in the house, and
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>she walked to the home of Mr. Giesler and had Mr. Giesler call
the Sheriffs 0ffice. _ | ' |

- Q. All right,-sir. Now were you there at the scene until
- Officer Steele arrived? |

A, Yes, sir, I was,

Q. Did anyone else go inside the house before Officer Steele
arrived? | |

A. One member of the rescue squad walked in'with‘me, iooked
at the b%dy and turned and walked out;

4. Other than that, did anyone else go inside?

&, No, sir.

G. Sid you notice whethervor not there were anyi&eapons in
the house when you went in, Qfficer Nester?

A. There was, beside the bedroor window, it would be on the
back side of the house, there was a shotgun, & bolt action shot-
gun on the left side of the window. There was some type of rifle
on the right side. And in the corner was a pump action shotgun,
I'm not sure what gauge it was.

.Q. All right, sir. Officer I'll show to you Commonwealth
Exhibit A. Does this appear to be the body of Mr, Boyles that
you saw in tbere that night?

A. Yes, sir.

MR, REYNCLDS: 1If the Caurt'please; we would offer this as
Commonwealth Exhibit A; | | '

Q. Officer Nestef, does this--how mény weapons did you séy
you saw in tbe house on this occasion?

A. 1 believe there were three.

Q. Does this Commonwealth Exhibit F appear to be a bicture.
of those three weapons?

A. Yes, sir.
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Q. 1Is that the position that you found them in when you
arrived there? | |

| A, Yes,'éir.

0. Do you recall which of these was the bolt action shotgun?

A. This was a Marley bolt action goose gun, it's a regular--
rather large shotgun with an extfa long barrel.

Q.‘ It's the one on the left there near the chair with the
Schlitz éan in it? |

A. EYes, gir,

Q. All right, sir,

MK. REYNOLDS: 1f the Court please, we would offer these all
for the jury. '

Q. All right. Now Officer you testified there to something
“that I want to make sure that we've got an understanding about.
Would you relate, please, again what the defendant's conversation
was with you about what happened after she got the shotgun and
said thst she would kill the defendant?

A. She said she picked up the shotgun and pocinted it at
Ruben's head. Opal said Ruben told her that he knew that she
ﬁould not shoot him. So she pulled the trigger. She stated tc
me that the gun went off and bluoey, blood and brains went every-
where. She then laughed and said he won't call me no son of a
bitchrno more.

CROSS EXAMINATION -lQUESTIONS BY MR. GREGORY

Q. Offiger-—first'let me ask you something about this pidture.
Referring to Commonwealth Exhibit F. You pointed out the three
shotguns in this picture. There's a window between two of the
shotguns. 1Is that the window that she was crawling in and out?

A. No, sir. This window is on the back side of the house.
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g, All right, Was the body found in this room?

A. At the foot of this bed. It was lying at the foot of
.the bed, his feét were just barely sticking out past the edge of
the bed when yoh came ‘in the door from this side. His head was
léying pretty near the pcst on this end of the bed.

7. All right. Do you know--now you've testified that there
were three guns in this rooh. Do you kpow how meay guns there
were in the rest of the house? Did fou have océasion to lock?

A, :No,\sir, I don't.

G. OK. Now y%u testified as to a conversatice that you ha&
with this lady right here. Was that coaversation taped?

| ¢, The first conversation that 7 bhad, ne, sir, It was not.
¢. Did you take notes there a: the time?

&, Yes, sir.

. At the time? You were taking notes vhile she was talking
to yqu?

A. No, after it was all, after Captain Steele had got there
and after I got back to the office I made up this note that 1
have here on that,

C. This was 6£E¢r'you got back to the office then that you
made up thosé‘ndtes? | |

A, Yes, sir.

Q. Were those notes made béfore or after she was questioned,
when you and Officer Steele questioned her? | |

A. 1 typed this dp after Captain Steele..,

Q. After Captain Steele had talked to her?

A, Correct, |

Q. Now you were present when Officer Steele interrogated
her, were you not?

< 2

A. Yes, sir.
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}. That conversation was taped?

&, Yes, sir,'it was.

G. Isn't it true that at that tire she stzted, he kicked
me anc he slapped me and I said don't co it any more, Ruben? I
said my mother and father is deaﬁ, I said you think I won't kill
vou, and that's what I said to him, so ke slapped me and he hit
mre again.

B MR, REYNILLG: 1f the Court nlease, Feri Sfeele ie¢ the next
witness ahd he will teetify fully of that i{nterview.
THE COURT: 1 gather that ifr. fixepory is asking..;

R, REYNOLNS: There won't be any issue about wheﬁhef‘or not
that was said. That will be {fficer fteelie's zestimony'that...

4. That wae something that she kept, =she repeatls:i several
times. She did. in the taped statement, she did in tae car from
the Ciesler's house down to her houss aad there after I had viewed
the.hody.

RE-DIRKECT EXAMINATION - OURCTILNT &Y MR, REYNCLLS

¢, officer Nester, how long vith you with the defendant cn
this occasith ;

A. Before Captain Steele arrived I would say twenty minutes,
tWenty, twentyffive minutes, approximately.

J. All right, sir. 4fter Captair Steele arrived how long
were you with the defendant on t%is occasion?

| A. Long enough to go frem the scene back to the magistrate's
office to, where Captaih Steele sﬁara out the warrants and then to
the Sheriff's Cffice where she was, she gave a statement which was
taped. A time period of an hour to an hour and a half,

Q. During this period of time was she where you could see her?

A, Yes, sir, .
1
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Q. Did you see any bruises, any red marks, or any injuries

te her of any kind? | | |
A, No, sif, I didn't. Not, she didn't relate anything to

me to begin with sbout him assaulting her in any way. She did,

after we got at cthe Sheriff's Office she said something about

him hitting her but she didn't have any visible bruises or anything

that I could see or any signs of a fight or anything;

(. When she made the first statement to yoh at the house, did
she makeiany comment at &1l about the deceased beating her or
striking hker in ény manner?

A, Wo, sir, sﬁe did not.

RE-CROSS EXAMINATION - QUESTICNS BY MR. GREGORY

Q. Officer, did you ask her whethex he teat her?

4. No, siv. The only questiocn that I sctuallv asked her
was did he have a gun or a knife or anything like that.

?. All right. And she stated that he did not.

4. She simply answered no. And then I didn't ask her any
further questions. |
4. In your statementi..

MR, REYMILDS: 1If the Court please, there was more to what
he asked her than that,

MR, GREGORY: 1If the Court nleasze, ne's testified as to what
he asked her.

MR, REYNOLI:S: He did not have time...

MR. GREGORY: I don't think Mr. Reynolds hés a right to
testify in thié case. & |
| THE COURT: Mr. Reynolds is not testifying. 1'd
like for thisg cfficer to elaborate on the qhestions
that he asked of her and her answer.

MR. REYNOLi:S: The only thing I was tryingito-sﬁééiYOur Konor,
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was that Mr. Gregory cut him off before he answered the question
completely.
THE COURT: All right. Let's repeat the guestion
and give the officer full opportunity to answer it.

Q. Officer, in questioning her, what was the guestion, the
one questiocn that you asked her?

A. 1 asked her after she had related to me what happened,

‘I asked Opal if Ruben had a gun or a knife, anything, or if he
had threatened to get one, when she shot him. 4nd she stated no.

. Did you ever ask her if he was beating her at the time |
this took place? |

L. No, sir, I did not.

. THE COURT: Did she ever tell you that he was beating
her at the time that she shot him? |
A, No, sir, she did not,.

. Officer, you've just stated that you were prefent when
she was being questioned by Officer Nester.

MR, REYNOLDS: This is Cfficer Nester.

A. At the time that I was by myself with her, before fCaptain
Steele arrived, she never did relate to we that she had been
beaten or anything. She did in the taped statement which under
the questions that Captain Steele asked her. |

Q. "All right. And in that statement that's when she stated
he kicked me and he slapped we and I said don't dc it any more,
and ends up, so he gét.up and was-going.to make.the last lick so
1 shot hirm,.

A, Thatis correct,

Q. So she did make that statement?

A. That was at the office when Captain Steele was interro-

27

gating her. o
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Q. Approximately how long was that after you arrived on

the scene? |
| A. T arrived &t the scene approximately $:30¢ or 9:35.

Q. Anc this was before midnight that you talked to her,
wasn't it?

A. Just before midnight, I think, or right around, very close
to midnight. |

Q. 'Had cshe talked with anyone besides Mr.vciesler and police
officers, to your knowledge?

L., To my knowledge, no. She gave & statement at the officé
at, immediately after 11:50 p.m. | |

The next witness, EARL L, STEELE, having been duly sworn,
testified as follows: _

DIRECT EXAMINATION - QUESTIONS BY MR, REYNCLDS

Q. Would you state your name and occupation for the record,
please, sir?

A. Earl L. Steele. I'm a captain of investigation in Henry
County Sﬁeriff's Department.

Q. Officer Steele, d%d you see the body of Ruben Boyles on
May 22nd, 19777

A. Yes, 1 did.

Q. Where did you see it?

A, At Ruben Boyles' home which is located off of State Route
622, which is known aszthe Morgan Ford Road.

Q. 1Is that in Heﬁry County? '

A. Yes, it is. § |
Q. What time of the day or night did you arrive there?
A, 1t was‘approximately 10:00 p.m. :
Q.. Do you recall the day of the month t?isnwas, I mean the

zﬁs_r

day of the week this was? L
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No, sir, I don't.

Who else wasg there when you arrived?
Officer Nester was there, and Officer Cooke.
Did you see the defendant, Mrs. McGhee, there?

Yes. She was sitting in Officer Nester's car when I

) !
All right, sir. Would you describe the residence you saw
in?

Yes. It was a brick veneered, or brick siding, ona storey,

home, three rcom home.

Q.

The exhibit shown in this case, Commonwealth Exhibit D and

Commonwealth Exhibit E, do these appear to be pictures‘df the home

in question?

A.
Q.
A.
Q.
A.

Yes, sir.

All right, sir. Did you see the body of Mr. Bovles?
Yes, 1 did. |
Where was that in the home?

It was laying, the body was lying at the foot of the bed

in the bedroom. L

Q.

AS

Officer Steele, does this, Commonweslth Exhibit A appear
i

to be a picture of the body of Mr. Boyles?

*

0 > 0O >

was a 16

Yes, sir.

Would you describe the iﬁjury to him that you saw there?
Yes. The whole top of his head had begn blown off.

Did you find ahy weaponslthere at the house?

Yes, there were three weapons in the bedroom there. There

gauge pump shotgun and there was a 22 rifle and a 12 gauge

Marlin goose gun they call it.

Q.
A.

Do you have the 12 gauge Marlin goose gun here today?
Yes, I do. SRR ;f
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(The shotgun, shells and clip are brought into Courtroom)

G foicer,'have you seen this shotgun and these shells and
this.clip before?

A, Yes, sir. This ¢lip wasg in the gun..'Ic had two full
12 gauge shells in it, one spent 12 gauge cartridge in the barrel.

Q. The other two weapons that ydﬁ've described,were they |
lcaded or unlocaded? | |

A.  They were unloaded.

. Were there any firearms in the hogse_other than those

three weapons? |

t

Eee any more.

4. 1 did not
©. Did you look for wmore than thac?
A. No, sir, I didn't.
Q. All right; sir. Are the three firearms in question
shown in this picture, identified as Comwonwealth Erhibit F?
. Yes, sir. This is the 12 gauge Marlin goose gun.

A
Q. This is the weapon you have here?
A. That's correct.

Q

. Where was the body of Mr. Boyles found with regards to

A, Thé body wae laying, this ie the head of the bed here,
the body was iaying just at the foot of the bed.

-Q. Officer, in Commonwealth Exhibit A, does this appear to
be the foot of the bed?

A. Yes, sir. Thét photogféph was taken étanding up on the
"bed looking down.

Q. All right, sir. You were standing there on the bed when
that picfure was taken?

A. Yes.

Q. All right, sir. Now did you see the,defend?iér Mrs.
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lcGhee, there at that time?

A, Yes, I did.

G. Did yoﬁ subseduently make an interrogation of her?

L. Yes, I did.

0. Where did this interrogation take place?

A. It vas at the Sheriff's Office.

3. Have ycu provided Mr. Gregory with a copy of that?

L. 1 have, |

BN 'Interrogatioh. Who else was present when that in{erro-
gation took piacé? |

&, Opal %wrie:McGhee and Officer Jimmy Kester and ﬁyself.

T.l All right, Did you make a recovding of thset ihterroga-
ticn?

Ao T did,

7. 4nd has that been transcribed and do you have z copy of
that, the original transcription there today?

£, I do. | _ _

. ALl right, sir. Would you please read that to the jury,
sir? .

£. Yes. This is cated May the 22nd, 1977, 11:50 p.m. I
have already aééised Mrs. McGhee of her constitutional rights and
she signed a waiver of rights. 1 told her I was going toAquestion
her with reference to the shootiﬁé tirat happened up there earlier
that night. And I told her to go ahead in her own words and tell
.'mg what happened. She.said I rode his lawn mower up to his mother's
‘and mowed»part of the grass up éo bis home. We came back and he
said he'd lost the keys to the house. This is the front door.
- So he jerked the window out and went in from there and weﬁt through
the window. He said you son of a bitch, sheﬂé tﬁe_one that had

ﬁjw ] ;k[ 

-~
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»the house keys. I said Ruben don't call me & bitch, don't call

e no son of a bitch. And hé kicked me and SLappéd me and 1 said
doh't do it no hére.- I said my mother aand father is dead, I said
you think you won't kill you. That's what I gaid to him. So he
slapped me, slapped and hit me again. I said Ruben, don't do it.
fo he got up and was going to make the last lick s5 I shot him,

1 asked her what she shot Him with; she said & 12 gauge. 1 asked
her a 12 gauge shotzpun and she said correct. I'said do youi know
where you hit him at with the shotgun. ¢he szid yes, I know where
T hit him, I meant to kill him. I askkd her, I said you meant tb
kill bhim. She saic yes. 1 asked her did you know where the shot
hit him. She said yee, the side of the head. I asked her wae he
standing up, sitting down or standing up. Fhe said that he was
standing up. [ asked her was she standing up too. CShe state& yes,
I was standing up. I asked her did it happen right there in the
bedroom. She said yes, right where he was iying. 1 asked her
where the gun was at. She said it was setting right back there
bgside the window. I asked her behin:i the bedrcom, she eaid yes.
I asked her did he ever say anything to you &fter y«u shot him,
She stated not & wvord. T asked cid be fall right then. ¢He said
yes. 1 asked»her then what did you do. She said who, me. I

said yes. 1 sat there and loowas &t him;‘she stated. 7T asked her
what.did she think. I seid wellf he's dead, that's all T thought,
80 I crawled back and.éot up on the table and came out the window.
1 didn;t bring any cigérettes orAnothing, I came up there and
"calie& you all., 7T asked her wh?re she went to. She said Geesleys.
1 said Mr. Geesleys. She said yes. 1 asked her did Ruben live |
there at the house. She said yes, we both lived there. She said
off and on. She said sometimes she had five younger sisters and

my daughters would come up here and stay some;timeiiéré Motirers Day.
‘ ; :

- ~ g
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i esked her how long she'd been living up there with you. She
said zoing on seven years. I asked her when you picked up the
gun what did he'say.- She said I don't btelieve, Cpal, you'll kill
me. 4nd zhat*s‘wben vou shot? Yes. I tskad her bad aay threats
veen made on her; any promises, she stated no,

MR, RLYHOLDE: If the Court plesse, we would cffer this as
Commonwealth's Fxhibit €.
G. Officer Stesle, what was the zppearance and condition cf the
defendant during the time that you were presént with her on this
occesion?

4. She appeared to have been Jdrinking.

i

- Q. Di¢ she bave aay injuries?

MR. GRECORY: 1f the Court please, ¥ obiject ic thet, I think
the onlv thing that he can answer is whether or nol be s&w whether
she had any‘injuries;

MR. REYNOLDS: Of course, that's what T méan, Youy Honot.,

AN id she have any iniuries that you saw?

(o

&, Nz, sir.' None visible.

3. Did she have any bruises or &ny red placeé wn her face
or anywhere else that you saw?

4. No, sir.

CROSS EXAMINATION - QUEST?ONS 8Y MR, GHEGMRY

0. Officer Steele, did you examine her legs or her body or
anything of that ncature?. |

A. You conld see.her legs wﬁile she was sikting there in
‘my office but I didn't notice any.

Q. She had on slacks, didn't she?

A. No, she had on--she was bare footed.

Q, I know fhe was bare footed but she had on slaces, didn't

she, Officer Steele? 33



A, I don't recall whether she had on slacks or not, but.
- they were pulled up. She didn t have any shoes on.
‘1»Q. officer Steele, I know she didn't have shoes on. What

.I'mraaking you is if she had slacks on?

A, 1 don't recall the slacks or dress, but they were pulLed
up where you could see the calf of her leg. |

Q. Half a leg. You mean up to her knee?

A, VYes,

Qt Officer Steele, did you go back cpe next day to determine
if any bruises were there? | |

A, No, T did net.

MR. REYNOLDS: That's the evidence for the Commonwealth,
Judge. . ‘ ’

The first witness for the defense, OPAL MARIE HALE McGHEE,
having been duly sworn, testified as follows:

DIRECT EXAMINATION - QUESTIONS BY MR, GREGORY

Q. I want you to speak loud enough so that I can hear you
because if I can hear?gﬁen all the members of the jury can too.
all right. You're Opal McGhee?

A. Yes.
How'old are you, Opal? -

Forty-two.

How far did you get in sbhéol?

Seventh,

Seventh'gradef

Yes.

Did you complete the seventh grade?

> O > O » O » 0O

-No, sir,

Q.. All right.. So the highest grade that you finished, then,

34

was sixth grade?

- OPAL MARIE. HALE MCGHEE L e e
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A. That's right.

Q. All right. Now, Opél, it's in evidence that you were,
thét you admitted living with Ruben Boyles. For what pericd of
‘time did you live with him?

| A, Vell, I didn't stay there all the time. _

Q. Well, how long had you been staying there off and on?

A. Well, 1'd been doﬁn there about the last time about close
to a month, 'cause I'd planted a garden. |

¢. All right., For what period of time had you been staying
down there on and off? Had you known himr fcr a period of time?

A. VYes, gniné un seven years. |

. Going on seven years?

A. Yes, _

0. &4ll right., Now, Opal I want to call your attention Eo
May 22nd. Where had you been earlier in the day? what had you--
had you been staving with Ruben then?

A. Well, T had been down thexe pretty close that time about
a week, I'd say.

Q. All right, And what did you and Ruben do on the 22nd, the
day that this happened? |

A. We went out to his mother's and mowed some grass.

Q. You went up to his mother's and did what?

A. Mowed grass. | »

« All right, H&w did you get out to his mother's?

. On a riding méwer.

. 1 did.

A
Q
A
? Q. Ali right. Did you drive the mower or did Ruben?
A ,
Q. All rigth What time did you arrive at his mother 's?
A

"”qf'ah, it was approximately about 10:30 IfdAsgy or something.

it
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0. In the morning?
A, Yes, sir.' ‘
- Q. All right.v-What time did you leave there, if you recall?
4. Well, that was about, I'd say between 6:00 or 7:00 o’clbck,
| something like that.
Q. 411 right. Had any trouble developed between you and
Ruben while you were there at his mothei'S'house?

A, ‘No, sir, , |

0. OK. Had you all had anything to drink?

&, Yes, | ‘ |
Q. This was a'Sunday, was it?

A. Yes, six.
Q. All right. What had you all had to drink?
£, Beer,

Q. All right. Were‘you drunk?

£. Well, I had drank some beer but I wasn't drunk,

(. You weren't drunk?

A. No, sir.

Q. And when you--how did you get from his mother's house
back to the house where you and Ruben were staying?

A. Well, it was three women up there from Richmond having
their fortunes told and we rode part of the way back down the road
with 'em and then we got out and waiked the rest of the way. |

¢. All right. wﬁat happened wheh.you got back to the house?
Where you and Ruben wefe.staying?> |

A. He accused me of having the hcuse key to the front door
and I said no, Ruben, I don't have ‘em. I said you put 'em in |
your pocket. And so he up and slapped me. He said yes, ybu do
have 'em. And I said no, I don't. So he jerked the window out

L U
and we went in the house. L 36
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He did what to the window?

Jerked the top to the window out. v

All righta -Dia both of ycu all go in the window then?
Yes, sir. ‘

All right, ﬁhat happened when you got in the house?

Well, that's when he started kicking and beating on me

and jarring me against the wall, my head against the‘wall.

Q.

tell you

was beating you.

A.

Why--did he éxplain‘to you why he was doing this, did he
why he was béating you like he wag?

Thought I had the keys.

All right. Did he ever beat you like this before?

No, sir?

Has he ever beat you before?

Yeah, he had slapped me before and all.

Never like this?

No, sir.

Describe for the jury, if you would please, just how he

Well, he was kicking me and he had on these safety boots

where you wear in the mills, steel, I don't know what they have

in the toes. And he me by my arm hitting me against the wall and

kicking me all at the same time. &nd it just scared me to death.

I thought he was going to kill me. So I asked him please not to

do it no

‘more. So he up and kept on and I told him, I says Ruben,

1'm going...

. ‘Q-

‘Let me stop you right there, Opal. You said that he was

hitting you? . .

'
Q.
A,

-Yes, sir,

was he hitting you with his hand?

Yes . sir [ ] I’ , Rt
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Q. Was his hand open or closed?

Q

A, No, it was open.

G. He was4slapping.you?
A

. Yes, _
G. All right. Where was he kicking you?

', On my legs.

q
A
Q. What part of:your legs?
A, The left and;the right one. |
0. Upper part or lower part of your legs?
A&, The top part; '

. How were you'dréssed?

A. Had on slacks.

Q. Now as he was beating you there, did you ever ask him
to stop? | |

A. Yes, sir, I did. I asked him twice.

Were you afraid of him?

.

Yes, I was afraid.

Why did you shoot him?

Because 1 was:afraid he was going to kill me.

Did you tell the police that last?
Yes, I did.

Did he call you any names during this period of time?

. l B
Yes, sir. 4 o

What did he call you?

Son of a bitches.

O > O » O P O r O P D

‘Is that the reason you shot him'is because he called you
8 son of a bitch? | |

A. No, sir.

Q.. %Nhy did you shoot him?

A. Beceuse he was beating me up and I was afri'éi.d. 38

~
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what was Ruben's condition? W&s he drunk? Or did he

appear to be intoxicated to you?

A,
Q.
A,
Q.
A.

crawled

No, sir. He was drinking. |
You're positive this is what habpéned on that occasion?
Yes, sir.

All right. What did you do efterwards?

Well, I looked at him. I think well he's dead. So I

back out the window and I went up to Mr. Geisle's and I

told him, I seid I'm o scared and nervous, I said will you call

the lew or someone for me.

¢,

A.

Q.
A.
G.
&,

Q.

<

nid you tell him that you'd shot Ruben?
Yes, sir, |
411 right. &4nd so then.did he call the pclice then?
Yes, sir. | |
All right. wWhat did you do then?

'

I stood up there and waited for 'em.

All right. And when the police came you took them--dir

you actually show them the way back down to the house when the

police came to Mr. Geisler's?

A,
Q.

legs?

> o 5D > 0o >

Yes, sir.

Did any of the officers ever ask tc see the marks on your

No, sir.

Had you ever toid the officers about marks on your legs?
Yes, I told 'ém I had 'eﬁ on there.

Dd you recall which officer you told?

vNo, sir. I didn't know--I don't know one from the other.
When did the bruises actually‘appear on your legs?

They was on there the next day, they was completely black.

P
': “‘JM»’ .38
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CROES EXSMINATION - QUESTIONS BY MR, REYNOLDS

Q. Mrs, McGhee, if I understand your téstimdny, you're
teétifying éhat'you lived with Mr. Boyles cff and on for a period
of about seven years? -

4. Off and on, yes, I kept house for him.

. Kept house for him?

A. Yes, sir.

0., You were his housekeeper?

A. That's right,

0., And I undefstood your testimony to be that you went up
to Mr. Geisler's and told Mr. Giesler ysu shot Ruben and you were
too nervcus to call the Sheriff's»Department, how abcut him calling
the Sheriff's Department for you?

A, Yes, sir.,

2. You heard him testify chis morning, didn't you?

A. Yes.

Q. I believe you heard hir testify that actually it was he
that said call the Sheriff's Department, you just came up there
and said I shot Ruben. And he actually was the one thac‘suggested
calling the Sheriff's Department. Wesn't that the way it was?
| A. Yes, I asked him to.

Q. You askéd him to?
A. Yes, sir,
| Q. He's testified that he suggested that be done and you're
| saying that's wrong. fou asked him to call the Sheriff's Depart-
‘ment. |
&. Yes.
Q. All right. How much had you had to drink on this occasion?

A. Weli, 1'11 say three or four beers.

Pre B
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. Where had the beer come from?

. Well, he had bought it on Saturday.'

Q
A
G. HeAhadAbought it on Saturday.
A. Yes.

Q. How do you know he bought it on Saturday?

A. 'Cause ] was down there when he brought it in.

G. How much did he bring in?

A, ‘Broughc twelve.,

Q. Twelve. FHow many beers did he have--what kind of beers
they? | |

i

A, Schlitz,

- G. Schlitz. And had you drank any &t the house that you

and Ruben lived in that day?

. é!'- YQSQ

Q. How much had you drank that day?
A. 1I'll say I drank fcur, three.
. You drank four?

. (Inaudible)

Q
A
Q. When did you start drinking?
A. When did I start drinking?
Q. Yes, ma'am.

A, Well, that morning.

Q. That morning. And what ‘time was it when you shot Ruben

- in the back?

A. It wasn't quité dark.
. It wasn't quite dark.

. It was about dark.

Q
A
Q. You'd been up to Ruben's mama's house?
A. Yes, sir, |

Q

). And you 'd come back down the road togetl-féf:_f:’_f,?41‘
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Yes.

And I'm understanding your testimony to be here that

before he went into the house he was beating on you?

A.
Q.

in?

Yes, he slapped me.

He slapped you there outside the house hefore you went

Yes, ‘

How wany times did he slap you outside the house?
Oh, I don't know, two or three.

And vhere ﬁid he slap you?

On the side of my face.

Was it hard slaps?

Yes.'

Very hard?

Yeah, hard.

Now I understand that you had to climb through the window

to get in the house.

A. Yes, cir.

Q. And your statement is that what he was mad at you about
1 was he thought you had the’keys?
| A. That's right.

Q. All right., So who went in the house first?
4 A. He did.

Q. So he climbed in the house, the window. Were you scared

Al

Q.

A..

"of him at that point?

Well, no, I felt maybe he might settle down after he got

in the house. But when he got in the house that's when he started.

So you climbed over in the house too?

Yes, sir.
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. All right. Did you have the beer with you when you came
4. Well, it could have been some in the refrigerator, I

imagine.

£

Frab

. Who had the beer with you whern you came back? Wwho brought
the Leer back from up at his mother's house?

£, We didn't bring any back from up there.

¢. Well, did you take all the beer with you up to his mother's
house when you went?

A, No, sir,

0. You did not?

4. No, sir,

Q. How much did you leave there?

A. Well, I really doa't know how many he had drinked.,

Q. Well, he started out with twelve, didn't he? You drank
four of them?

A, Yes,

G. And there was some there when you ¢ll got back? About
how much was left there when you got back?

A There might have been two or threes, I don't know.

Q. Tﬁo or three.

A. Could have been.

Q. So about how many beers did Ruben have? 1I'm counting,
the most he could have had would have been about six or seven.
You started out with twélve'and ydu drank four and there were two
or three there left. Is that right?

A. 1'd say something like that,

Q. So he had about five beers on this occasion?

4. Imagine so.

i
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©, Five beers between wheun and vhen?
4. That morning.

., You kﬁow he'dfaﬂk more than five beers, Mrs. Hale, don't
‘you?

&, Well, T don't knov.

;. Was ycu all drinking anything eise other than beex?

L. He might have 6rahk somre hwme&rew, ¥ caulénét say.

. Where was the homebrew? |

& .0n~the back peoxch.

G Weil, if you all had been up to your mether ‘s house since
about 17:00 ¢'clock that--his mother ‘s house since about 10:00
c'cieck that morning, hadn't you?

A, Yes, sir.

). &1L right, now. So you got in--he slapped yocu two or
three times real hard in the face befﬁze'you went in the house?

&. Yes, |

. He climbed in the vindow first, vou climbed in the window
after him. What happened after you got in the house?

A. That's when he started beating on me.

Q. What was he beating on you with?

A. Vell, he had on these safety boots and he had me by my
arms hitting me against the head:end kicking me all at the same
tine. |

2. He was beating your head against the wall?

A. Yes, sir, he was. | |

}. Was he doing this hard?

)

A

C

A. Yes, he was doing it hard.

Q. How many times did he beat your head against the wall?
A

i, Several times.

-

Q. Seven times?



. Several times.

A
- Q. How many? Was it as'mény‘aa ten? .
A, Well,'five or six or saﬁething'like that.
_ Q. Five of six times he beat your head against the wall.
‘And I understand you to say all during this time he was kicking
you with his boots? .
A. That's right,.
Q. All right. Nowfwhat did he do--how did‘you get this
shotgun? A
A, Well...
Q. Tell us how that happened, please.
A, I was scared to death, I really don't know how I got
hold of the gun. Had eight guns in the same room.
- Q. Had eight guns in the same room?
Eight. |
Three rifles and the rest pistols, I guess.
. Well, we had five over behind the TV.
‘Five behind the TV. |

B> 2N o B

,A. And two on one side of the window and one other side of
the bed,
Q. 1Is this the shotgun you used to kill Ruben? The one
right there in front of you there.
A. Yeah, - B
Q. That's 1t,
A. 1 imagine it is.
Q. Where was it in the house?
A, Sitting side the wiﬁdow.
Q. Was it loaded or unloaded?
A. Well, it was three of 'em loaded.
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Q. There was three of them loaded?

A. Yeah, _

Q. All tﬁree rifles and shotguns were loaded?

A. 1t was two shotgun and one rifle losded.

Q. Two shotguns and one rifle loaded. Are they the ones
shown in this.picture? '

A. Yes,

Q. All of these werevioaded?

A. Yes, \

Q. And how dié you get over theré to it, is the shotgun
you got to kill Ruben?

A. Yes.,

Q. You got this one over here?

4. Yeah, that's the rifle.

Q. You got this one. The officers testified that this
weapon was here when they arrived there. You got the shotgun
that was over here, didn't you? Is.that your testimony here
today, ma'am?

A. Well, 1 really don't know.

Q. You don't know about that.

A, 1 was scared, I don't know.

_ Q. All right., Let me ask you this. You said that he had
& hold of you, was beating your head against the wali and kicking
you. How did you get away from him?

A. What? | |

Q. How did you get away from him?

A. Well, he said it was going tovbe the last lick at me and
that's when I got the gun. |

Q. Where were you'at the time that he said that to you?
?}.' S e L T

-~



Ao
Q.
4

"
Y

48

I must have been near the foot of the bed.
Well, I asked you, do you remember where you were?
No.

You don't remember where vou were, You don't know
y

where it was in the house that you were when you had your head’

hit against the wall?

A.

Yes, sir.
Where was that, please? Now that's what I was asking you.
It wvas back on this side of the bed.

Back on thﬂs side of the bed. A4bout how far away from

the bed were you?

A,

Q.

A,

0.
closest
&,

Q.

Oh, absut this far I imagine, something ilike that.

Who was closer to the bed, you or Ruben?

Well, we both was on that gide of the bed to start with,
When he was beating your head against the wall who was
to the bed? You or Ruben?

He was.

He was. So you had to get by him and get the shotgun.

Now after you got the shotgun you told the:officers that you held

the shotgun up to Ruben's head and said that you would shoot him.

A,
Q.
A,
Q.
'shotgun
' A,
Q.
holding
A,

Yes. .

And he said no you won't shoot me.

That's when he hit me again.

That's when he hit you again, while you were holding the
up against his head?

Yes. | | |

You had this shotgun up against his head. How were you
the shotgun? Would you show me how you were holdihg it?
I don't remember that.

L
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. You don't remember how you were holding it, but you
had it up against Ruben's head and he slapped you‘with this
shdtgun-up agaihst his head?’

A, Um,

Q. He knew the shotgun was loaded, didn't he?

A. 1 guess he did. Had the three of 'em loaded.

C. WMa'am? | |

t. I reckon he did, he had three of 'em loaded.

. Had three of them loaded. He said you won't shoot me,
and then that's when:you shot him?

A. Yes. |

Q. Isn't that right? He had no weapon.

4. Well, he had & hawkbill knife.

0. He had a hawkbill knife?

A. Yes, sir.

Q. Where did he have the hawkbill knife?}

A. 1In his pocket,

Q. 1In bis what?

A. His pocket, I thiqk.'

Q. 1In his pocket, but did he ever have anything in his
hand, did he ever threaten you with anything?

A. Yes, éir, he had drawed the knife on me,

Q. All right, Do you remember tellingHOfficef Nester he
asked you if he had, if Ruben had a gun or knife in his hand or
'if he had threatened to.get'one wﬁen you rshot him, end you said
no. Isn't that what you told him that night? |

A, I don't exactly remémber what I said that night, so
scared as I was, .

| Q. You don't remember what you said that night?

A, No, I don't. - U 4H3Ai"'
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CG. Did you tell the police why you would tell them that
night, vou told them that night, that he didn't threaten you or
c¢ida't have any'weapcn, why you would say he didn't then and you
did now?

4. Well, I don't know. I wae in a,..

2. Did you tell the officers that really made you mad was
the fact that he'd called you a bad name, that he'd ssed the
word son of & bitch?

4. No, well, that waen't it, I was scared of him.

%. Do you remembér telling Officer Néster that he won't ;all
you a gon of a bitch any more? Words to that effect.

4. No, T don't remember.

Q. Yon don't remember telliong hir that and laughing when
you said it?

4. No, I didn't laugh.

Q. You didn't laugh?

A, No.

Q. ‘He's wrong when he says you laughed that night?

A. I didn't laugh.

G. Do you know Officer Nester?

A I saw him up here.

Q. Did you know him before that?

A. No, sir. |

G. Do you know &ny reason why he would come tc Court and
say you laughed if 1n fact you dica't laugh that night?

A. No, sir, |

Q. What did you d0’witﬁ the rifle after you shot, with the
shotgun after you shot Ruben? |

A. T reckon I set it back down.

Q. Where did you set it back down? e
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A. WVell, I set it right there beside the window, that's
a picture of it, A |

0. You set it back beside the wincow.

A. Must have had.

Q. Where were you when you shot Ruben?

I rust bave been standing over at the window.

¢. You don't know where you were when you shot him?

6. Umr,

©. He fell right at the foot of .the bed, didn't he?

4, Yes, sir, , | ‘ |

*. Whick sidelof Ruben's head did you point the weapon, you
pointed st him and said I'll kill you? |

A. Well, he started toward me, uh, must have been on the
right, on the right side of his head, far as I can remember .

G. What time was it when this happened?

A It vas a little before dark,

C. Do ycu recall the hour of the day?

A, No. It wasn't quite dark.

C. What time was it when you left your, Auben’s mama's house?

Vi Oh, well, it was up in the evening.

€. About what time was it?

A. Oh, about between 6:00 or 7:00, I guess.

Q. Between 6:00 and 7:00 when you all left.

A. 1 imagine. |
Q. How long does it take yoﬁ to get back to the house?

A. Well, we rode part of the way and then we walked the rest
of the way, | |

Q. How long did that take?

A. Oh, T guess we'd get up there in about forty minutes.
IGR o e PN
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(. About forty minutes?

4. Well, I mean walking (several words'unintelligible)

G Mrs.'McGhee, if I'm understanding your testimony correctly,
you're saying that after this you pointed out tc the officers any
bruises you had?

A. They didn't ask me. They saw 'em up at Marion.

Q; Didn't I understand you to tell, in answer fo Mr. Czegory's'
question, that on the day after this or the foliowing day, you
pointed out to some;police officer whcse name you don't remember
these bruises? | |

A. Yes,

. Where was that?

A, It was up to the jail,

-t In the Henry County jail?

L. Yes, sir. |

Q. What did the officer look like?

A. Well, he--- |

Q. Whereabouts in the jail were you?

A. Back there where, uh, in a office where the nurse's office
ie, back.

Q. How long were you kept in the Henry County jail?

A, Two nights.

Q. And you say, what was it thsat this officer looked like,
what color hair did he havg?
| A. I don't recall;

Q. How tall was he?

A. T don't know, kind of heavy set.

Q. Do you recall what he wasg wearing?

A. No.

Q. Don't remember what he was wearing? - —e.

I



Q.
high the
somebody

A,
high.

A,

No.

How old was Ruben?

Fifty-six.

You say.Ruben wag wearing boots when this happened?
Yes, sir.

How high were the boots, how high up did they go?

Oh, about that high. They had...

About that high above the ankle?

Yes.

Would you point out to me, please, for the jury, about
boots were, just show on me, where would they go to on
like me?

Oh, not,past your pants a little bit, not quite that

Abbut right here?
Yes. Something like that.

You're sure of that?

Yes, something like that.

How maay pairs of bcots did he have?

Well, you know the safety buots where you wear in the

High top boots, on up here above the ankle.

Yes.

RE-DIRECT EXAMINATION - QUESTIONS BY MR, GREGORY

Q.

First, I may have misunderstood, but in response to the

“questions about the hawkbill knife, did you testify that your

husband had the knife out, excuse me, that Ruben had the knife out?

A,
0.

I would think he did 'cause he has drawed it on me before.

But do you'knaw whether he had it out_at thisgtime or not?

P B
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know
A. 1 can't, I was so scared I don't know exactl y/what weht

on except I know he beat me and I was scared to death

Q. Do you actually remember where you got the gun from?

A. Well, it had to be sitting beside the window but I don't
~ know how I got it though.

Q. What makes you think that all three guns in the room
were loaded9

A. We kept 'em loaded all the time.

Q. Did, did you ever fool around with thé guns?

A. No, sir.

Q. I want you to tell me, I'll walk towarbs'you, approxi-
mately how far away Ruben was when you actually fired the gun,
OK, you tell me when to stop. (Walks toward witness)

- A. Right along there.

Q. Right along in here. And you testified that Ruben hit
&ou while you had the gun. How do you explain that?

A. Yes, he did. He said that would be my last lick that
he'd hit me.

Q. All right. How far away was he when he hit you?

A. He hit me and he started toward me and I got the gun..;

Q. Did he hit you and then you backed away and he started
‘towards you again or what? |

A. Yes. And he said that'd be my last lick. That he'd hit
me, | |

Q. How many shoté did you aétually fire?

A. One. | , |

Q. You also testified that he was, had grabbed you and was |
shoving you up against the wall.

A, Yes, sir,

Q. What part of your head was hitting the ws‘.l‘ilé. od
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The back of it.

RE-CROSS EXAMINATION - QUESTIONS BY MR, REYNOLDS

Q.

house?

How mény times did he slap you after you got inside the

Several.

How many?

Several times.

As many as ten?.

I imagine he did, my jaws was red.
Slapped you all about the face?
Yes.

Was he slapping you real hard?
Yes, he slapped me hard.

All right. Now would you, I may have misunderstood

your testimony, but I thought your testimony was before that you

picked up the shotgun, that you held it up to the side of his

head and
&,
Q.

this far
A,
Q.

close to

> O P O > 0 >

told him you were going to shoot him.
Yes.
Are you saying at that point in time that you all were

away?

Something like that, it could have been a little closer.

How much closer? You tell me to stop when I get as
you as he was. (Walks toward witness)

It wasn't that close.

'How far was it?

About like that, I imagine.

About like that?

Something like that, yes.

And you had the shotgun up against his head.

Yes. Y. 54
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Q. Was the shotgun up against his head when you shot him?

A. No. |

G. Where was it when you shot him?
"A. It wasn't against his head.

(. How far away from his head was it?
A, Wasn't yery far,

Q; VWell, how far is not very far?

A. 1 don't know, something like that I guess.

Q. About eight to ten inches?

A. 1 imagine it was.

0. And he hit you?

&, Yes, he did, he hit me and he said this is going to be

your last lick. |

Q. And the shotgun was between you aﬁd him?

A. Yes.

Q. 4nd this is the shotgun and he reachediand hit you while

away
you had this shotgun six inches/from his head.

A. I think...
. How long were his arms? Did he have unusually long arms?

. Yes, longer than mine.

i
]
|
I
I

. Yes. f

. His arms; were they longer than this sﬁotgun?

i

Q
A
Q. Longer than yours.
A
Q
A

. No. |
RE-DIRECT EXAMINATION - QUESfIONS BY MR, G#EGORY
Q. How were you--did you have the shotgun%up on your shoulder?
A. Yes. i
Q. You had the gun up on your shoulder. !
A, 1 imagine I did.

MR, REYNOLDS: If the Court please, -- thag'g-'-fétl;%gght.
L. ..
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Q. Hold this. Show me how you were holdlng the gun.

A. Like this. (Demonstrates)

Q. All right. - Like that right there. Now is this about
the distance away?

A. Yes,

RE -CROSS EXAMINATION - QUESTIONS BY MR. REYNOLDS

' Q; Mrs. McGhee, do you recall me asking you a while ago

how you were holding the gun?

Yes, sir.

3

What did you say?

I said I didn't know how I got a holt of the gun.

How were you holding the gun?

Something like that,

Something like what?

> O » 0O > 0O b

The way I just showed you.

Q. A while ago when I asked you to show me how ycu were
holding the gun, what was your response to that?

A. I said I didn't know how I got a holt of the gun,

.Q. You didn't know how you got a hold of it or you didn't
know how you were holding it?

A. T remember how I was holding it but I don't know how I
managed to get a holt of it,

'Q. Didn't you just tell Mr. Gregory you imagined you were
holding it that way? |

A. Yes.

Q. VWell, which is it? Do;you remember or was it your
imagination?

A Well, I was so scared probably I don't know exacfiy how. ..
Q. As a matter of fact what you said the first time is

right, you don t know how you were holding it. ;Lsn tt%éft correct?
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A. Unm...
Q. And that was your testimony a while ago that you were
so scared you didn't know how you were holding it, wasn't it?
A. That's corréct, but that's the way I would think I would
: do it. |
MR. GREGORY: Have you ever held a gun any other way?
4. No.
MR, REYNOLDS: What do you mean you've‘never held a gun any
other way?
A. 'Cause I don't use guns. "
. MR. REYNOLDS: That's the only time you ever held a gun was
the time you held it on this occasion?
A. That's right.
MR. REYNOLDS: You'd never had a shotgun before?
A. No, sir.
MR, REYNOLDS: You'd never shot a weapon before?
A. No, sir,

gi< R =42 2 'v4‘ i P AR ’ VLB - e 18 y © ULH’/

testified as follows:
DIRECT ¥ ‘:INATION - QUESTIONS BY MR, GREGORY
Q. Would yow state your name and address, please.
A, Rachel Carterj Route 7, Martinsv‘.:e, Virginia.
Q. All right, Mrs. Cagter, you-a@re this woman's sister,
1 believé.
A. Yes, sir,
Q. All right. _4&fe you her younger stgter or older sister?
A, Yoﬁnge :
Q. OK. Now on the day after this occurred, in™ether words
this would have been May 23rd, I guess, did you have occafign to

€0 to the Henry County Sheriff's Department to see thig woman

right here?
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OPAL MARIE HALE MCGHEE (recalled) - 63

Who did?
Ruben Boyles.
THE COURT: Where, Mrs. McGhee, I didn't quite
follow you. | |
Shot the back of the fender.
THE COURT: Shot the back of the fender.
Yes, sir, ‘ |
. in .
THE COURT: The automobile/which you were riding
with Mr. Prater, .

Yes, sir,

CROSS EXAMINATION - QUESTIONS BY MR. REYNOﬂDQ

G,

What happened after he shot in the back of the fender?

Did you go/the police then?

A.
Q.
&,
Q.

with him

A
Q
A
Q.
A
0
A

3

Q.
you were
A,
Q.

housekeeper, but was there more to your relationship wit

being a housekeeper?

No, sir. _

Did you ever report it to the police?

No, sir.

I guess you quit living with him then and never lived
after that?

Who? Me?

Yes, ma'am,

No, sir, I went back house...

You kept on staying there?

Yes, 'cause I loved him.

Were you scared of him?

Not until he got to drinking we never had no arguments.
Would you explaln, please why you stayed with him if
scared of him?

Well, he hadn't never acted like this before

I understood earlier that you said that you were his

-4

him than
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CROSS EXAMINATION - QUESTIONS BY MR, REYNOLDS
Q. You say this was how long ago? |
A. It's been about three or four years ago.
Q. Three or four years ago?
A, Yes, sir. '
Q. And what part of the car was shot into?
A. The front door on the driver's side and right at the
back where it locks at,
Q. Are you.sure it wasn't just a year ago?
A. It's been ébout three or fouréyears ago.
Q. You're positive of that?
A. Yes, I am.
Q. If Mrs. McGhee testified it was about a year ago she's

wrong about that?

A. Well,

Q. What part of the car was that that was shot into?

A. Right front and right back of the door, it scattered.
Q. Went into the fender or the trunk?

A. Part of it in the front and part of it in the side where
it locks together at.

Q. The door there?

A, That's right.

Q. Any shots fired into théﬁtrunk or into the fender itself?.

A. Just--the shot scattered on the fendér‘and the front
door and right at the Sack of the door.
| Q. Did this scare you?

A. I didn't feel good.

Q. I guess the first thing you did after this happehed was
go and report it to the Sheriff's Department?

A. No, sir, the man's car it belonged to he*wééia;th me and
.
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ARGUMENT OF COUNSEL AND RULINGS OF TRIAL COURT

proof imyegard to malice. Judge, I would also object to mfétruc-
tion No. 11 omthe basis of the Mullaney decision aad also on the
basis that the term "ddequate legal provocation" is so vague in,

as it is used in Instruction Ne, 1l that the jury couldn't possibly
understna d what it means apd-that thig instruction should be
changed to make it/gleérer._ Judge, I would™algo object te either
Instructioq/la or/ia because I believe that one or he other of
the@/wcﬁigfbe redundant. Judge, those basically would be

-

:” I-o |" l Il ‘ i' 1 i ] : I v » .

THE COURT: All right. I think the record clearly

shows Mr, Gregory's otjections to the instructions
that are being given on behalf of the Commonwealth,
which are 1 threugh 17, not including Instruction
No. 5 which was omitted. Wow on behalf of the
defendant, the following instructions are being
given: A, B, C, Cl, Instruction D is being refused.
Instruction E is being given, Instruction F is
being givenﬁ Instruction G is being given and
Instructioan is being given. Now I have marked
on Instruction D that we've discussed considerably,
‘I've noted that it's being refused. 1I've noted
the defendant's objection and exception to the
action of the Court in refusing that instruction.
MR. GREGORY: Firsf, id regafd to the refuéal of instruction
‘No. D of the defense, I would like to point out that in the event
that the Court would allow this instruction with certain language'
deleted to the effect that the evidence has beenipresented'by
both the Commonwealth and the defense, which raises the issue of

self defense, I'll be glad to omit that 1anguag§yaan2§59r it in

-
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that form if the Court would agree to grant it. In other words,
I would omit the first clause, I suppose is What»you would call
thét, of the inétruction. |
THE. COURT: Well, I would just prefer that if you
have another instruction to offer in its place
that you offer it and then I'll $ust pass on it,
Mr. Gregory, when I see it, |
MR, GREGORY: Just to briefly state why I éhink these two
instructions, or atlleasp one of the two instructicns, should be
’given, I would rely on the cases of Frazier Vs: Weatherholtz,
411 Fed. Supp. 349, Western District of Virginia, 1976. And also
the recent Hodge case in 217 va. 338. Basically pertaining to
burdens of proof and I would point out that I <hink that the
burden which is now placed upon the defendant is & violation of
those two cases.
TPE COURT: I don't think you're going to find
anything in here, Mr. Gregory, where we put any
burden on the defendant. There's nothing said
about, anywhere in these instructions, about any
burden being on the defendant. All right, be all
that as it may, I think we've talked about it
enough. T think the record ciearly shows Mr.
Gregory's concern and his position is fully and
amply protected in the record.

IN COURTROOM

Instructions are given the jury by the Court.
Closing arguments not transcribed at this time.
The jury retires. After some time returns with the fdllowing

verdict:



JURY VERDICT AND ARGUMENT OF COUNSEL - i

JURY VERDICT - READ BY CLERK

We the jury find the defendant guilty of secbnd degree murder
and set the sehtence at 20 years in prison - and also find the
‘defendant guilty of use of a firearm to commit murder with punish-
ment of one year in p%ison. Foreman, Jesse L. Stevens,

The jury is polled. Eaéh member replies "Yes'" to the
question "Is this your verdict?'.

The jury is excused.

THE COURT: All right, Mr. Gregory.

MR. GREGORY: If the Court pleasg, I would move that the
verdict of the jury be set aside on the basis of previous motions
made, in particular my motion concerning the burden of proof in
self defense.

THE COURT: Mr. Reynolds, any comment?

MR, REYNCLDS: Né, sir, Your Honor.

THE COURT: That's the only thing that gives me
any concern at all is that one instruction we
talked about so long, that relates to the, your
feeling that the burden is on the Commonwealth
to establish beyond a reascnable doubt that the
~ defendant did not shoot the deceased in self

defense. You seem to feel that the Hodges case
was some authority for your position.

MR, GREGORY: Yes, sir,

THE COURT: Well,;--

MR, GREGORY: 1If the Court_please, I would be happy to submit
authority or whatever the Court would waht.

THE COURT: Well, if you have anything other than
the, I personally feel like it's covered by all
- the other burden of proof that ;;’wﬁev hetv(q,2 And I

| -
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won't go into any detail, but wé do have several
instruct;ons that relate to the burden of proof

" on the Commonwealth to establish the guilt of the
defendant beyond a reasonable doubt by clear,
distinct and reliable evidence to prove all the
essentials, and what not. We have three instructions
that relate.tb the burden on the Commonwealth in.
detail. None specifically point out what you're
talking about. But if you feel that you've got
somé authority that supports your position fhat
theijury should be specifically instructed that the
burden is on the Commonwealth to establish beyond
a reasonable doubt that the defendant did not shoot
the deceased in self defense, I'll be happy tok
accept it, receive it and read it.

MR, GREGORY: Judge, the only two that I would cite and would
argue are the two that I already have. The Hodge case and the
Frazier case.
| THE COURT: . Well, really, the Frézier case is a

federal case and their rules are so different from
~ours that I would rather, would ?ather pore over

the Hodges case, which is a Virginia case and came

up from the City of Martinsville; Mr. Reynolds?

MR, REYNOLDS: If the Court please, 1I woulﬁ remind the Court
as I did in Chambers of the receﬁt case of, decided by the Supreme
Court of the United States that,I cited to the Court that dealt
extensively with the burden on the Commonwealth in cases involviﬁg
affirmative defense. And I will provide the Coﬁrt with a'copy
of that decision. A

'THE COURT: All right. I thigk we“"%%%bably have
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it in our..,
MR. REYNOLDS: 1In the Criminal Law decisibné.
| THE COURT: All right. You give me that if you
will.  Mr. Gregory, you have that Hodges decision.
If you'll just leave that with me. If Mr. Reynolds
will give me that together with:the case you were
talking about then I'll be happ§ to fead those and
then we'll govern ourselves accéfdingly. Today is
Wednesday, maybe we could get back together on
Wednesday of next week. T would like to have those
opinions though,
MR. GREGORY: If the Court please, would it be possible to
defer sentencing until then? _ t |
THE COURT: Ch, I will. T will hot impose sentence
on the defendant until I have pagsed on your motion,
Mr. Gregory. But now in the meantime in light of
our problems before I think she should be returned
to Danville. ‘
MR. GREGORY: 1If the Court please, just on that one narrow

issue could I talk with her sister. Judge, it ﬁight be well if

|

I talked with her at the bench.
THE COURT: All right. Let's talk with Mr. Reynolds.
Mr. Reynolds should be in on this conversation too. |
(Discussion regarding her release on_bond‘-;not recorded -

defendant to be returned to Danville jail)
| |



INSTRUCTION D

THE COURT INSTRUCTS THE JURY, that evidence has

been presented by both the Commonwealth and the

Defense which raises the issue of self-defense,

and it is therefore the burdén of the Commonwealth

to prove beyoné éll‘reasonable doubt
Defendant did not shoot the deceased
defense, and if you believe that the
has not proved beyond all reasonable
Defendant did not shoot the deceased

then you must find the Defendant not

that the

in self-
Commonwealth
doubt that the
in self—defeﬁse,

guilty.

*:; (§5



THE COURT INSTRUCTS THE JURY that it is the burden of
the Commonwealth to prove beyond all reasonablevdoubt that the
Defendant did not shoot the.deceased in self-defense, and if
you believe that the Commonwealth has not proved beyond all
reasonable doubt that the Defendant did not shoot the deéeased

in self-defense, then you must find the Defendant not guilty.

.. 66
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( INSTRUCTION 13

Q>)’ /\
(\

THE COURT INSTRUCTS THE JURY that before

they can acqﬁit the defendantlon the ground of self de-
'fense'tWO essential elements must first occur; first, the
defendant must be without fault in bfinging on the diffi;
cﬁlty; second, there-must have reasonébly appeared to thé
defendant a present, impending necessity to shoot the de-
ceased, in order to save herself from being killed or
sgfferihg great bodily harm. The law_of self defense is
-a 1aw of neceséity, puré and simple, and before the de-
fendaht would be justified in shooting the deceased, she 
must be in danger, or apparently iﬁ dahger, andlthe situ-
‘ation cafefully adapted as to»reasonably appear to the de-
fendant of either losing her life or receiving great bodily

harm at the instant when the shooting of the deceased occurred.
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v

e

THE COURT INSTRUCTS THE JURY that in order
for one person to take the life of another in self defenée,
the acts and conduct of the deceased must be.such as to
cause the defendant to reasonably apprehend that she was in

_ danger of death orseriouslbodily harm at the hands df thé

,deceased.A

THE COURT FURTHER INSTRUCTS THE JURY that if
you believé from the evidence in this case beyond all rea-
sonable doﬁbt that at the time the defendant shot the de-
ceased that tﬁe deceased was not conducting himself in such
2 manner that the defendant could reasonably apprehend there-
from that thevdeceased was about to take her life or to cause
her serious bodily harm, then the defendant cannot Jjustify such

shooting as self defense.
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| '. | - ( INSTRUCTION 15
C\;B%.’ Al
NI
‘THE COURT INSTRUCTS THE JURi that even.if
you believe from the evidence that the deceased had directed
words;thowever grievous and-insulting, to the dgfendant, and
even should &ou further.believe that the defendant through
fear believed thét it was necessary to shoot as she did in
order to save her o;n_iife of avoid'sérious bodily harm, un-
less YOu further believe from the evidence that the deceased
had made some overt act indicative of imminent dangef to the

defendant, then the defendant cannot rely upon a plea of

self-defense.

- 69
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ARGUMENT AND RULING ON MOTION TO SET
ASIDE VERDICT

November 16, 1977

THE COURT: Now, gentlenen, we're here to continue
our discussion on the defendant's motion to set
the verdict of the jury'aside. And Mr. Gregory as
counsel for the defendant concerns himself in
particular with the refusal of the Court to grant
Instruction. U and Instruction DI. Of course they
are self explanatory but 7 will.read them quickly
if I may. Instruction T: reads as follows: The
Court instructs the jury that evidence has beea
preéented by both the Cemmonwealth and the defense
which raises the issue of self defense. It is
therefore the burden of the Commonwealth to prove
beyond all reasonable doubt thet the defendent did
not shoot the deceased in self defense. And if you
believe that the Commonwealth has not proved beyond .
all reasonable doubt that the defendant did not
shoot the deceased in self defense then you must
“find the defendant not guilty. Considerable doubt
was expressed about the propriety or validity of
ﬁhat instruction so in lieu thereof Mr. Gregory
submitted instruction D1, which is virtually the
same. The openidé paragraph is omitted. The Court
instruéts the jury that it is the burden of the
Commonwealth to pfove beyond all reasonable doubt
that the defendant did not shoot the deceased in
self defense. And if you believe that the Commoﬁ-
wealth has not proved beyond all reasonable doubt
that the defendant did not shoot the deceased in

self defense then you must find?tﬁéfdefendant not

0
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guilty. This instruction was refused and the
defendantfs exception was noted. Now, so there

we are. Now Mr. Gregory, 1'll be happy to hear
anything that you have to say. We're on the record
now and then we will of course givé Mr. Reynolds

an opportunity to respond if he so desires.

Mﬁ.'GREGO&Y: I1f the Court please, as we discussed at some
length in chambers, I'm not sure whether it was on the record or
not, but as we discussed during the trial of the case, it was my
feeling that the bufden was on the Commonwealth as expressed in
the instructions which‘youfve read. My feeling in this regard is
based nrimarily »u two cases, that would be the Mullanéy case,
the recent Supreme Court of the United States case, and the Frazier
Vs: Weatherholtz case, which is a Western District of Virginia case,
in which it is, the rule of law in particular in the Frazier case
states that the burden is on the Commoawealth to disprove self
defense once the issue of self defense has been raised. Very
simply, that's the issue that's involved in this case. We feel,
as I've expressed to the Court, that the instructions which we
offered shculd have been granted and move that the verdict of the
jury be set aside on that basis.

THE COURT: Mx. Reynolds?

MR. REYNOLDS: Judge, I have nothing to add to the discussions
that we've already had‘and the cases that I have cited in Chambers
to the Court. | |

THE COURT:_ All right. Well, let me begin by saying
that these were the only instructions that were
offered by the defense that related to the burden

of proof. Specifically to the defense of self

defense. Now the Court gave the fo}lbWinﬁ?i?struc~
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tions on behalf of the Commonwealth, all of which
have to do with the burden of prodf. Instruction
.E, H and I. And these instructions I think very
succinctly and clearly and forcefully in substance
tell the jury just exactly where the burden is,
just exactly how long it lasts, and what not. The
old stock instruction that's hoary with age that
the Court instructs the jury that the Commonwealth
must pfove from the evidence beyond a reasonable
doubt every material fact. And if the jury have a
reasonable doubt as to the grade of the offense
then they must resolve the doubt in favor of the
defendant, and so forth., And this particular
instruction concludes: 1If you have a reasonable
doubt as to whether she be guilty at all then you
must resolve that doubt in favor of the defendant
and acquit her. Instruction E is even, doesn't
concern itself with the grade of offense but it's
an instruction that certainly the three of us are
very familiar with, that the defendant is presumed
- to be innocent of any charge and that the burden
of proof to establish her guilt rests upon the
Commonwealth throughout the case and at every stage
thereof, never shifts. The Commonwealth must prove
that thé defendant is guilty of the crime charged.
It is not suffic;ent that the jury may believe her
guilty probable, etc. The defendant does not have
to prove her innocence. All that is neceséary to
entitle her to an acquittal is that ffop the evi-

dence as a whole or lack of eviden&effhaﬁréf'raised

. e
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in thefminds of the jury a reasonable doubt of
her guilt. Then the next instruction that relates
“to the burden of proof, we're all familiar with
these, they're given invirtually every criminal
case tﬁat we have. That the burden is on the
Commonwealth to prove by the evidence beyond a
reasonable doubt every material and necessary
element of the offense charged against the defend-
ant. Then we go into what we mean by reasonable
doubt and those instructions speak for themselves.
Now, Instruction G that was given on behalf of the
defendant--1 said on behalf of the Commonwealth,
I'm wrong, these instructions were given on behalf
of the defendant, yes, they were--well, this
Inst:uétion G also, no occasion for me to read it,
that relates to the presumption referred to in
Instruction 9, etc. Now, what are the responsibility
of the defendant, if any. Obviously the burden is
on the Commonwealth to establish the guilt of the
accused in that case beyond every reasonable doubt
by clear, distinct and reliable evidence and that
presumption remains with the defendant and did
remain with her tﬁfoughout the case. It never
shifted; Now, as to the burden--as to the duty or
the buraen, if any, on the defendant. (one word
unintelligible) talking about an old case of Simms
Vs: The Commonwealth, where they're talking about
the old instruction that the prisoner is pfesumgd
to be innocent of the crime charged against her

until her guilt is established,vand§36 fq5§¥.
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‘Instructions should be read as a whole and when
the above mentioned instruction is read in con-
hectioniwith Instruction 67§s difficult to under-
stand how the jury could have any.doubt on thel
subject. The prisoner, that is the defendant in
this case, Mrs. McGhee, never has to prove any |
fact even beyond a reasonable doubt or by a pre-
ponderance of the evidence. All that she has to
do, 911 that she has to prove in any case, is such
a st;te df facts as will raise a reasonable doubt
in the minds of the jury as to the existence of
the fact or facts sought to be established by the
Commonwealth, And this was sufficiently stated.
In other words, the only burden at all on Mrs.
McGhee or ény defendant in any criminal case, is
in some way, in some way and some how to show such
a state of facts as will raise a reaeonable doubt
in the minds of the jury as to the existence of theb-
fact or facts sought to be established by the
Commonwealth. Well, the fact or facts sought to
 be established by the Commonwealth was that the
defendant was either guilty of murder in the second
degree, murder in'the first degree or murder in the
second degree or voluntary manslaughter. Now, the |
only reduiremenf at all on Mrs. McGhee wag that
after, 1 mean after these facts were set out, facts
that were sought to be established by the Common-
wealth, the only thing required on the part‘of

Mrs. McGhee was to raise a reasonable doubt in the

minds of the jury as to the ex_istenc'-é?_;d%zihe fact

T e
1
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or facts sought to be established by the Common-
wealth, Certainly there was no burden of proof
Ehat shifted to her. Now, Mrs. McChee pled self
defense. That I think we recognize to be an
affirmative defense. Now, the recent case, fairly
recent case from the Supreme Court of the United
States of, now this is Mullaney I was looking for
the Patterson case--this is a 1977 case. Gordon

G. Patterson, Jr. Vs: The State of New York, June
17th,f1977. And it talks about burdens of proof,
and i% talks asbout affirmative defenses and what
not. The decisions are manifold that within limits
of reason and fairness the burden of proof may be
lifted from the state in criminal prosecutions

and cast on the defendant. The limits are in sub-
stance these, the state shall have proved enough

to make it just for the defendant to be required

to repel what has been proved with excuse or ex-
planation. Or at least upon a balancing of con-
venience or of the opportunity, etc. Now, we thus
decline to adopt as a constitutional imperative
that a state must disprove--this is very much in
point with the defendant's position here--and I'll
repeat, we thus degliné to adopt as a constitutional
imperative that a state must disprove beyond reason-
able doubt every fact constituted any and all
affirmative defenses related to the culpability ofv
an accused. Traditionally due process has required
that only the most basic procedural safeguards be

observed. We will therefore not diétﬁf??gflance
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struck in previous cases, holding that the due
process clause requires that the elements included
in the defin;tion of the offense of which the
defendant is éharged proof of the nonexistence of
éll affirnative defenses has never been constitu-
tionally required and we perceive no reason to
fashion such a rule in this case. In'other words,
Mr. Gregory and Mr. Reynolds, yoﬁ're both probably
familiar with this case,;ghis cagse the Supreme fourt
of the United States is saying that where the
deféLdant has raised an affirmative defense whether
ir be insanity, whether it be self.defense, that

the burden is definitely nct on the Commonwealth

to prove beyond, or to disprove beyond a reasonatle
doubt that the existence of this particular affirm-
ative defense. This case has a good deal further

to say but I won't bore you all, neither will I

bore the record with it, I just simply cite it as

a position of the Court. Now there's another rather
interesting case, it came up from the City of
~Martinsville, that was decided on Cctober 8th, 1976,
which had a great deal to say about the Mullaney
case, Mullaney Vs: Wilbur, which has given us all |
problems. But I think the Supreme Court of Virginia
certainiy from our-standpoint has put to rest
permanently many of the questions that had been
raised by Mullaney, particulariy about our criminal
procedure. Now I think it interesting in that
~particular case the Court specifically approved an

. instruction that we gave in Mrs. wmchegéﬁicase,

i
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the identical instruction and it has to do with

the presumption-that every unlawful homicide in
Virginia is presumed to be murder in.the second
degree. Now I'll read it if I may, then I'll
conclude my remarks. This is instruction that the
Supreme Court of Virginia approved in the Hodge

case and this is an instruction that we gave in

the McGhee case, and I don't recall the number but
it's in the suit papers. The Court instructs the
jury Fhat every unlawful homicide is presumed to

be murder in the second degree. 1In order to

. elevate an unlawful homicide to murder in the first
degree the burden of proving the element thereof

is upon the Commonwealth. In order to reduce an
unlawful homicide from murder in the second degree
to manslaughter or excusable homicide,this is what
we had in Mrs. McGhee's case, excusazble homicide,

or excusable homicide the burden is upon the defend-
ant. It is your duty to consider all the testimony,
no matter by whom introduced, and ascertain there-
from if the defendant is guilty or innocent, and

if guilty of what offense. That's the identical
instruction that we gave in the McGhee case. To
repeat, it's the identical instruction that the
vSupreme Court of Virginia approved in the Hodge case.
So, Mr. Gregory, it's my feeling that the instruction
that you offered just singling out and simply saying
and saying no more that the burden is on the Common-
wealth to establish beyond, or to disprove beyond

a reasonable doubt an affirmativggdefegﬁﬁbof the
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defendant would be very confusing, very misleading.

So for that reason the instrudtionvwaa refused and

is being refused, and for that reason the motion to

set the verdict aside for this reason will be denied.
And to that action please let the record show the
defendant objects and excepts.

Opal Marie Hale McGhee, you may stand; if you please.
Opal Marie Hale McGhee, I sentencé you to serve
twenty years in the penitentiary of the Common-
wealth of Virginia, that being your punishment:
determined and ascertained by the jury. W#r. Gregory,

thank you for your services,

MR. REYNOLDS: If the Court please, there are two counts.

THE COURT: Right, please excuse me. There was a
second count and it's my further judgment that you
serve one year in the penitentiary, that being
your‘punishment ascertained and determined by the
jury on Count 2 of the indictment, which specifically
was the use of a firearm in the commission of a
felony. These sentences of course shall run con-

secutively. Yes, Mr. Gregory?

MR. GREGORY: If the Court please, in regard to the sentence

which you just imposed, would it also be possible at this time,

Mrs. McGhee has asked me to note an appeal to this decision, to

make provision the transcript be made a vart of the record, auto-

matically.

THE COURT: Automatically, yes, sir. Very definitely,
it will be, if you desire, the record will be
transcribed and then you can take it from there.

But I do want to commend you as.Court-ape%%nted

1
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‘- FINAL JUDGMENT ORDER \.

VIRGINIA:

In the Circuit Court for the County of Henry this the 16th.

COMMONWEALTH OF VIRGINIA
Vs: #21;072 INDICTMENT: MURDER AND USE OF

‘ » FIREARM IN COMMISSION OF FELONY
OPAL MARIE HALE MCGHEE
This day came again the Attorney for the Commonwealth, and
Opal Marie Hale McGhee, date of birth 7-23-35, who stands convicted

of a felony, to—w1t Murder and Use of Firearm in Commission of

Felony was again led to the bar in the custody of the sheriff of

appointed.

Thereupon the attorney for the defendant moved orally that

’ the verdlct of the jury be set aside as- being contrary to the law,
and the ev1dence and without evidence to support it, which motion w
denied, to which action of the Court the defendant by counsel
objected and excepted.

The Court then asked the defendant whether she desired to

make a statement or to advance any reason Why judgment should not

be pronounced against her. _The defendant having declined, the
Court finds the defendant guilty of Murder and Use of Firearm in
Commission of Felony as charged in the indictment, and sentenced
the defendant to confinement in the penitentiary of this Commonweal
for the term of twenty (20) years for murder and one (1) Year for
Use of Firearm in Commission of Felony.

At all times during the trial fo this Case the defendant

and her counsel were present.
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day of November, 1977. _ : v

this court and came also John L. Gregory, ITI her attorney heretofor

LA
®
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/Supreme Court.

credit for the time spent in jail awaiting trial.
the sum of $313 72, the costs assessed in this proceeding.
userv1ces as court-appointed counsel for the defendant in this Court!

penltentlary.

The Court orders that the defendant be allewed éAf/ . deys
"It is adjudged that the Commonwealth recover from the defendant
John L. Gregory, III Eeq., is allowed ' for his

The defendant is remanded to jail to await transfer ‘to the

The attorney for the defendant noted an appeal to the

80



ASSIGNMENT OF ERROR

It is respectfully submitted that the Trial Court
erred in denying Instructions D or D1 submitted by the Defendant,
which Instructions shifted the burden of proof in proving self-

defense to the Commonwealth.
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