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INDICTMENT

COMMONWEALTH OF VIRGINIA
COUNTY OF HENRY
IN THE CIRCUIT COURT OF HENRY COUNTY

.•.•

.. TO-WIT:
CASE # 21,072

The grand jurors of the Co~~onwealth of Virginia, in
and for the body of the County of Henry, and now attending the
Circuit Court of said County, upon their oaths present:
COUNT ONE:

That OPAL MARIE HALE MCGHEE on or about the 22nd
day of May, 1977 in Henry County, Virginia, did unlawfully and
feloniously kill and murder one Ruben Anderson Boyles.
Va. Code 18.2-30
COuNT TWO:

That OPAL MARIE HALE MCGHEE on or about the 22nd
day of May, 1977 in Henry County, Virginia, did unlawfully and

J ~oriiously use a firearm in the commission of a felony, to-wit:
murder.
Va. Code 18.2-53.1

Upon the evidence of ----------------
Witnesses sworn in open court and sent to the grand jury to
give evidence.

'I

OCTOBER. TERM, 19..IL
:OJ) ----- 1:



COMMONWEALTH VS.

ON AN INDICTMENT FOR

A TRUE BILL

Case A

OFAL MARIE HALE MCGHEE.

COUNT ONE: MURDER
COUNT TWO: USE FIREARM IN COMMISSION OF

FELONY



DR. DAVIDW. OXLEY 4

for that whatsoever. Dr. Oxley is here.

ps'!.'tialdecapi-
that will be
",,'111be admitted

it shows the

that

tat ton, but

me mark

THE COURT: Do we have anything else tha~elates
.//

the .injury to the head? One 'wi:'y'be admitted.
/all I intend to offer/this morning.

./ '
This picture wily-be adr.:.ittedand let

This Pict~shows the deceased and,.

offered
An ,this is being admitted

e objection of the d~dant, so please--
is Commonwealth Exhibit A ~~lease let the
show thst the defendsnt ObjeC~d excepts

to the admission of this particular Pictu~on the
ground that it would tend to inflame the jlJr~

).,

MR.

IN CC'URTROOM-_ .._ .. '•.......---

J

Opening statements not transcribed at this tiree.
The first witness for the Commom~7ealth, DR. DAVID W. OXLEY,

having been duly sworn, testified as follows:
..

DIRECT EXAMINATION -QUESTIONS BY MR. REYNOLDS

Q. Would you state your name, please, sir?
A. I'm Dr. David W. Oxley .."
Q. Dr. Oxley, by whom are you employed and what is your

position of employment?
A. I'm a forensic pathologist. I'm employed by the Virginia

State Health Department and I'm Deputy Chief Medical Examiner for
Western Virginia.

Q. Did you have some special training before you became
Deputy Chief Medical Examiner for the State!.cfVir~nia?

~ ....._,.- .
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MR. GREGORY: Judge, I'll be happy to stipulate that he's
an expert in the field of forensic pathology~

MR. REYNOLDS: Thank you, Mr. Gregory.
THE COURT: So be it.

Q. As a result of your occupation did you have reason to see
the body of Ruben Boyles in the month of May, 19771

A. Yes. I did.
O. \;1hereand "'hen did you see the body?
A. At the medical examiner's morgue at Community Hospital

in Roanoke. The body was delivered by ~tone Funeral Home on
5/23/77 at 1.0:45 in the morning. The autopsy was performed the
same day at 4:00 in the afternoon.

Q. All right. Doctor, would you descr ihe what you found
when you examined the body in question?

A. The body was that of a normally developed poorly nourished
white male. The body at the time I received it was clothed, do
you want the clothing described?

Q. No. sir, that 'won't be necessary.
A. The body was Sixty-seven inches long Bnd weighed an

I

estimated one hundred thirty to one hundred forty pounds. There
was a massive shotgun wound involving the head, the upper portion
of the head down to the level of the eyebrows was missing, the
brain had been completely evulsea' or blown out of the cranial
cavity. Examination of the internal organs revealed no significant
pathologic changes of any of the internal organs of the body.

Q. Do you have a pathological diagnosis as to the cause of
death of the deceased, doctor. as an expert in this area?

A. Yes. The cause of death was a shotgun wound to the head.
Q. Doctor. were you able to establish the point of impact
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of the shotgun blast?
.A. ReconstructiC>nor attempted reconst'ruction of the

remaining portions of the head indicated that the point of entry
was probably in the area of the left ten:ple.

Q. All right, sir. Doctor, did i.ecome to your attenti.on
that a blood alcohol test was performed on the body of the deceased?

A~ Yes, sir, blood was drawn and submitted for blood alcohol
determina tion.

Q. What was the results of that test?
A. The blood ~ontained .23 percent alcohol.
Q. All right, sir. Do you have a report that you have pre-

pared in this case that includes that report as well as the autopsy?
A. Yes.

(Mr. Gregory examines report)
MR. REYNOLDS: If the Court please,we would offer those as

Commonwealth Exhibit B.
THE COURT: So be it.

CROSS EXAMINATION - QUESTIONS BY MR.GREGORY
Q. Dr. Oxley, from your examination of the body, do you

j

have an opinion as to whaltrange the shotgun "ras fired from?
A. Less' than ten feet.
Q. Are you able to determine any closer than that, could it

have been as close as five feet? :
A. It could have been as close as five feet, yes.
Q. Also. Dr. Oxley, you have testified that the blood alcohol

.'ntent as wee found in the deceased at the time of his death was
.23 percent.

It. That is correct.
Q. In your expert opinion, what does that mean?

~" 5..
I ••••••• ~
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A. Well, of course the level of alcohol in the State of
Virginia for presumptive intoxcstion is .l.This is more than
twice as high as that. Subjectively and objectively a person with
a blood alcohol of thl's level'would be quite intoxicated.

Q. It's not unusual to have a .3 blood test though, is it?
A. 'I'bat'strue.
Q ~ Now •••

TIlE COURT: Point what, Mr. Gregory.
MR.GREGORY; Point 3. Your Honor, blood teet.

THE COURT': Point 231

MR. GREGORY: This is .23, but I say it's not unusual even
to have .30 blood test, is it.

THE COURT: Is it unusual to have a blood alcohol
content of .30.

MR. GREGORY: Of as much as .30, yes, sir.
THE COURT: Your question was, is it unusual to
have one that high?

MR. GREGORY: Yes. sir.
THE COURT: All ri.ght, go ahead.

Q. It's not unusual, is it?
A. .In my practicett' s not um~sua 1.
Q. Now, with a blood alcohol content of .23, is a person

.,
nomally able to walk and talk and things of that nature even
thouah they may be impaired in that'?

A. With 4 good deal of impairment, yes.
Q. All right. Is the. what about, what mental ~ffect in

your experience would .23 blood test have on a person?
A. Well, it could have any of a wide range of mental effects

depending on a person's personality when he was Bober.
Q.. In other words. if a person 1s, itJi~..:notlnusua 1 for a
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person with a .3 blood test to become belligerant, is it?
A. No, it's not unusual, no.
RE-DIRECT EXAMINATION - QUESTIONS BY MR. REYNOLDS
Q. ~octor, that would depend on the individual, though,

wouldn't it?
I

! A. It would depend on the inul.vidual, bBe:ic personality
type'. Yes.

I?~ If I understand what you're saying, that there would
be no way that you could relate the blood alcohol content that
you found the deceased tb have with wh~t his activity might have

r

been on this occasion.
A. Not in terms of hi.a personality, no.
Q.. Right.. Thank you.

RE-CROSSEXAMtNATION .•. OUr.STIONS 1!Y I>t\R. GREGORY

Q. Dr. Oxley, in regard to the blood test also, it's true
1s it not that a person who drinks frequently w,c.uldprobably
have Blore mobility and possibly to be able to mask the effects
of this alcohol better than someone ••.

fl. People who are habitual drinkers become more able to
hide the, the eigns of intoxication, yes.

Q. And as I understand your response to the question Mr.
Reynolds asked you, you're si.mply not able to determine wh,at the
effect on this particular roan was', whether he was belligerant
or whether he was, ah. passed out.

A. That's eorrect.
Q. Dr. Oxley. if a, I believe it will become in evidence

later from Borne of the police officers as to this woma~'s condition
when they talked with her, that she was very talkative, that she
on occasion made a laugh or something to that effect, is this

i;' 7:'.-...• ,..
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unu- "Eiire these t:nUSll& 1 effect ~ for shock?

b. For shock, ,fter mental trauma? I wculd SE:.,y not, but

I'm not an expert in that field.
NR,. REYNOI .•D~: If the Court pleaE'.e~ I wf;u:ld object to the

quest l!)n and I think Dr. Oxley •••

qUE:~t:icn.
t-}'. PTY':"'jLDS: I 'r.'lnot fure that I dLd either •••

HFoGREG0RY: If the CourtpleEuH:, my questio!'l basically was

tat'er pollce 'offJce'fs will testify as to the condi.ti,:m of this

l.4(;lf[1Sn when th~y te~,ked 'W~ch her immediately after thisy after

this (t~c t~lr~s unintelligible) and they will testify as to ~hat
her conJi=_sn vas at that tiMe. BaFLcally they will say that she
"'Jas ';1~ry talkative, that shet Eh~~had a nf::C<','::~JS laugh, some'Ching

tt' that t'ffect. I simply aSKed r-r. Cxley here if th1.'e:e were

unusl1al side efL2cts for a state of menta 1 shock, and that's all.

l'!R. I:c.:YNnU~S: If I under stood his answer cc.rrecc 1y, his

answer ,",'Sf: thst that IS nCit an alea he's qua l~£ied to give an

anElwer in.
THE COURT: That ~Tas his ~il,;;r\;,,'e:r. That's correct,

isn Q t it, Doct>Dr'i

A. That's correct.
THE COURT: Right; Thank you. Any further questions,
Mr. Gregory?

Q. Dr. Oxley, in your medical practice, you are an MD, are
. you not?

A. Beg pardon?

Q. You are an MD, are you not?
A. I aUI.

~,',- -"-- . S'
..,..•.
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i.(. N'O\o!, 00 you fee 1. tha t you Ire nc t quE 1ified t.,:, SDee k on--

you knmi what the physical effects of ehock ~re?
A. The physical effects) yes. The ?~y~hological effects

coul~ have a ~hole wide range of ~Eychol.ogical spectrum wh~ch I
don't :feel qualified to discourse about.

~. w. r.. Glesler.
r; • \'~r. G.<.f~e1er. where do you 11ve. a h-?

1;',.• Moq:.an r.ord R04d, Route 2,

Q. Is that in Henry County?
A. Yes.

'1. Do. you knot.J the defendant in th:;.~ cd~e, Hrs. ~<('Ghee?

It. Yes.

o. How long have you kom,'r\ her?

J.. J\pproxitn8 te lythree ye2,r s, I fvppose.

Q. Did you know the ~eceased, Hr. Rube', Bo:('.es't

ii. Yes.

Q. HOt,'l long had yeu kno~n Mt. Bevier"

A. Oh. I'd F~Y ten, fifteen years.
Q. Did he live in the sam~ ~icinity that y0U did?
A. 1 woultJ say about a Cluarter of a mile :)r a fifth. around

there.
Q. Somewhere between a qua~ter and a fifth of a mile away

from your house?
Ii.. Yes.

o. Would you tell the Court please where your house is
located with rega:ede to Bethel United Method~stChui~7

••• 41>'



A. It's about. say five hundred yards from the church
toward Smith River.

Q. Did you have reason to see the defendant in this case
on ~y 22nd, 19771

A. Yes.

O. Where did YOll see her'~

A.At our ~oor, home door.
Q. f:o )rou l:'ecE;.ll the app:toxiroate. time, it \<1as when y,ou saw

her?
A. 1.',-Jould guess 9::00 o'clock, I re~lly don't hnow.

I

Q. Do you recall whether it was light or dsrk at that time"
A. ! believe it was dark.
Q. All right, sir. Would you relate, please, what happened

on this occasion?
1-. \veil, opal came to the door and knocked and I went and

she said ahe had shot Ruben. What must she do. I told her we
would have to call the pcil.ice. ~"';edid call the police and asked
them to send amaabulance because! did not kno",~~'h2t sort of
condition Ruben ~as in. And then Opal went out cn the porch and
waited for the police and ambulance.

o. What was her co~dition with regards to being drinking or
not drinking on this occasion?

A. I wo~ld say she'd been drinking.
Q. Could you. were you able to understand her when she

tillked?

No.

Q.

A.

Yes.
Did she have 8ny difficulty walking?
I didn't: dete.ct it but I didn't see her walk that much.
Did she, did you see any injury, any hurts) to her?

....~. '10
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Q. Approximately how long were you there on this occasion
with her?

A. I suppose it took twenty minutes for the rescue squad
and police to get there. just estimating the ti~e.

Q. 11r. Gl.eEler. do you know where the defendant herself

lived at this time?
A. Yes.

Q. Where did she live?
/II •. t mean. uhf well. I don't know ~'h:>W to tell you. It was

a small house off the main highway down in the woods sort of.
Q. Is this the same house that Mr. Boyles lived in?
A. YeE.

Q. Did she tell you why she shot him?
,. ~ ci •• 11
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It. Yes, I asked her .••

Q. What did she S6y?
A. Well, t asked her ~hy .h& shot him Bnd she said that

he was beating on her .and calling her an SOB.
RE-DIRECT EXAMINATION - QUESTIONS BY MR. REYNOLnS

Q. Mr. Giesler. did you see any sign there that would indi-
cate that she had been beaten?

A. No.

£fE-CROSS EXAMINATION' ...QUESTIONS BY MR. GREGORY
Q. Mr. Giesler. did you look for any signs that she had

been beaten?
A. No.
Q. Did you at any time look at her legs?
A. No.

The next witRess, SANFORD COOKE. having been duly sworn,
testified as follows:

DIRECT EXAMINATION - QUESTIONS BY MR. REYNOLDS

Q. Would you state your name. please. sir?
A. Sanford Cooke.
Q. Mr. Cooke. where do you live, sir?
A. Down at Axton. Route 3.

Q. no you know Mr. Giesler. the witness that just testified?
A. No, sir.

Q. Did you see h.im on. May 22nd. 19771
A. Yes. sir. I did.
Q. Where did you see him?
A. At his home on State Route 622 in Henry County.
Q. Approximately ,~hat time did you arrive there?
A. Approximately 9:30.
Q. Is that am.or p.m.? ".". -.' 12
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tI. P.w.

Q. Do you reca 11 wbether it 1,78 s U.ght or dark when yeu got

there7
A. It was dark.

Q. Jj,ll right, sir. vias there any')ther no lice officer with

you on this occa~ion1
A. No) sir, there waso't.

Q. All right. sir. Did you notice other ~han.:thi3iOOhOl
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did you not:f.ce anything else about her appearance and condition?

Did she have Bny injuries?

Q. Any bruises or red places on her gnywhere?
A. Net sir, I didn't see none at all.
Q. Did you. interrogate the defenda~t at all?
~. Ne, sir, I didn't.
q. A11 right t fi.r. Did you see t:~e body of 'Ruben Boyles

on thi~ occa~ion?

Q. Did you go dO'\'ln to the house where the body ~las found?

I,. Ye~, sir.

Q. ~'here was the house lc'c~ ted'?

A. It was aporoximBtelYt 1'.-1 say five hundred yards from
Mr. Gie.sler's house up above it on a ciirt :road.

O. Located in Henry County?
t. Yes, sir.

Q. What kind of house was this, do you recall?
A. Just a old fram~ ~ouse, weatherbeaten. Two or three

rooms.
Q. All right, sir. Did you interrogate the defendant at

any time?
A• No. sir. I dido' t •

Q. Did she say anything to you at any time other than he
won't call me an ugly SOB anymore?

A. No, sir.

Q. How did you get down to the house, who told you where
the house was?

A. She got in the car with Officer Nester and he, when he
':14
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arrived there after I did, and she got in the car with him and
I followed her and Officer Nester down to the house.

Q. Was Officer Nester the police officer that arrived just
after you arrived?

A. Yes, sir.

CROSS EX.AMINATION - QUESTIONS BY MR. GREGORY

Q. 'Wbere did you talk with Mrs. Mcf;hee'f

J) • It wa sin the yar d c f Mr. G ies1er 's •
Q. l-Yasit dark when you arrived?
A. Yes, eir, but he did have a night light.
Q. Did you actually exami.ne her for marks of any kind?
A. No, sir.

Q. No",! ytHJoVe already indicated that you (hrln't ask her
any quest ions.

A. No, sir, I didn't ask her any questions.
0. So you didn't ask her why she ~hot him?
1:. No, sir.

TIlE COURT: May I ask you\.!hy you dido It ask--

were you i~ unlfor~. were you investigating this?
A. I was called to back-up Officer Nester, he was assigned

to .it.

THE COURT: As a matter of information, would you
tell me why you didn't ask her questions, was that
not your duty?

A. Yes, sir, I'd only been working for a month and a half
.at the Sheriffs Department at that time.

THE COURT: I Aee. All right, thank you •

.. ..115,.... '-
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The next ~itness, JAMES W. NESTER, having been duly sworn,
testified as follows:

DIRECT EXAMINATION - OUESTIONS RY MR. REYNOLDS
Q. vlould you sta.te your name, please, and occupation?
A. James W. Ne~terj Deputy Sheriff. Henry County.
Q. Officer. Nester, were you working on May 22nd, 19771
A. Yes, sir, ! was.
Q. :Do you recall the day of the week this was?

!

A. iIt was a Sunday night, I believe.
I

Q. Did you see th~ defendant, Itrz. McGhee, on this occasion?
A. Yes, I did.

Q. Where did you see her?
i~. First it was at the hot!"e of W. E. Giesler on 622 in Henry

County.
Q. All right. sir. Approximately what time 'Was that?

A. It was approxima tely, ah, about twenty minutes after
9:00 p.m.

Q. Woulc you statel:hp.ther or nnt there was Bny police officer
~~her than you there when you arrive6i

A. Dep~t:y Cooke fron; the Henry County Sheri ffs Departu,ent.
Q. Other than you aod Deputy Cooke, who else did you see

on that occasion?
A. Mr. Giesler there at his hoose and, 8h, also there was

an ambulance from the Ridgeway Rescue Squad but nobody got out of
it.

Q. All right. sir. Did y~u see the defendant there?
k. Yes, I did.
Q. Vhere did you see her?
A. She was standing on the front porch, steppecl down in the

,'16
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drivt"o1aywhen ~""epulled up into the driveway of the Giesler home.
Q. How long were you with the defendant on this ~casion1
A. There at the house she got into my car and gave me

directions, showed me the way, to another house just off of 622
where she and, shO\~1ed r;:,:?;where Ruben Boyles ,,",'as, the time pet'iod

would have been from the time we left tben? until If,.~e Itot to the-.'

house. maybe ten minutes at the most.
Q. :,f.ll rig.ht. sir. JI.no how much of thilt ws.s spent inside

your car?
A. Well, it probably wasn't r.luite ten minutes, Jnst the

entire time from the time I arr~ved. ah, and Mr. Giesler related
to me ~h8t had hsppened and X put her In my c~r and she said she
.""oul~ show me the way back do~~l'\ to the hOUSE. i no j t 's not but

jUf?t, maybe several hunf1~ed yards back U~ 61.2 and then down a

dirt road to the house where Ruben ~AS.

Q. All r~ght, s~r. So ~he told you hew to get down there?
1. • Right.

Q. Was there anyone e 1f:;e in the <:lutomobi le other than you

and she when you drove dowfl to the house .••

'" • Just the defendsr:1c and !\;lSelf.

Q. All right, sir. How would yo:.' deE:cribe the house in

question? -,
A. The Giesler home or .••

Q. Where you found the body of ¥x. Boyles.
f,. It was a three room bouse with asbestos siding, the doors

were locked, there was a ""indo,"' on the front frolf, the direction

that we pulled up tha t \\'BS open from the top.

Q. Let me interrupt you 1ust a minute, please~ sir. Is
~bi$ horne located in Henry County?

A. Yes. sir, it is ,off of 622. '..1.7..'.
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Q. Is it visible ftom Mr. Giesler's home?

Q. All right, sir. Now you've testified I believe that
the defe00snt showed you the way down there?

A. Yes, sir.

q. Had you,ever been to that home L.efore?
A. No, sir.

Q. Would you tell the Court please what happened after you
arrived there?

A. As soon as:I pulled up Ln front of tne houRe the defend-
ant, Opal McGhee, jumped out of lIiY car Bnd ran up to this OlJen

window on the .fr~,~t of the house and jUlq;);;:d up in th~ window,
climbed back in the ~.'indo\\land op!med the door from the inside
for me to co~e in.

Q. All right, sir. Did she have CLOy difficulty climbing
the window, getting into the house?

A. No, sir.

Q. Officer Nester, have you seen these two pictur.es, Common-
wealth Exhibic D and Commonwealth Exhibit E.

A. Yes, sir.

MR. REYNOLD~: If the Court please, we would offer these as
Commonwealth Exhibits D and E.

.,

mE COURT: Any comment, Hz. GrEgory?
MR..GREGORY: No, sir.
Q. Does this appear to be a picture of the house that you

described as a three room frame dwelling?
A. Yes, sir, it is.
Q. All right, sir. Would you point put ae shown in Common-

wealth E~hibit D the window you~re talking about that the defend-
r'ant clinlbed into?
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A. 'rhis is the one here, it's open from the top.
Q. We should point it out to t~.e ju'ry. You indicated this

window here?
A. Yes, sir.

Q. Was that, is that in the shape it was when she climbed
in there?

A. YeE:, sir, it: is.

Q. ,All right, Eir. Now where did she go after she climbed
in the window?

A. When she climbed in this winclow, there's a coor that you
can see in the background here. She went through that door Bnd
then turned right and came back into this room, opened this door
here for me to come 'in.

o. All right, sir. t'xn showing to you now Comnionwealth
Exhibit E.Does that appear to be a picture of the door through
which you went to get into the house?

A. Yes, sir.

Q. All right, Eire
MR. REYNOLDS: If the Court please, ~'ewould offer these?
MR. GREGORY: I have no objection, Your Honor.
Q. ,Would you describe, please, what you found when you went

iQto the house?
A. When I went into the house, I went into the back bedroom

of the house. I found the body of Ruben Boyles laying at the
foot of the bed and he had been shot one time or had been sh.ot,
and I asked Opal to come back outside. Took her ~ck outside.
And to my car. And then CB lled the office and asked for the
investigators to be sent.

J
Q.
A.

I believe Officer Steele came down there?
Yes, sir.
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Q. Was the body still there when Officer Steele arrived?
A. Yes, sir, it was.
Q. All right, sir. Now, at some point in time did you

interrogate the defendant?
J",. After cOlliing back out side I advised the defendant of her

rights. FrOlr a card that I carry with me, that most of the deputies
carry with them at all times so that ..•

THE COURT: Any question about •••
MR. :GREGORY: 1 have no question. about that.
Q. Did you advise the defendant on this occasion of her

rights from that card?
A. Yes, sir, I did.
j~. All right. Did she indicate whether or not she understood

her rights?
A. Yes, sir, she did.
Q. Did you tell her what you were talking with her 6bout?
A. Yes, sir, I did, and I explained to her what was going on

and asked her if she understood and she explained to me, she
stated to me that she did and that there wasn't anything for her

I

to do but to tell the truth.
Q. Did you tell her that you were talking with her about

the killing of Mr. Boyles?
A. Yes, sir, I did.
Q. All right, sir. Did she make a statement to you on that

occasion?
A. She, ah, she mad. a statement to me immediately after that

e~plaining, she had been making the same statement over and over
from the Giesler home down in the car and .•.

asked her?
Q. Had that been in response to any questions that you had

I - .

20,
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A. No, sir. Not--I didn't ask her any questions at all
until after sh~ had given me part of this statement and 1 asked
her if Ruben had had a gun or anything.

Q. tJhat did she say to you then as you came dOlolnthe road
there?

A. She repeated the same, basically the same statement over
Bnd over agio. She stated that she and Ruben had been arguing
and that Ruben called her a son of a bitch. Opal said she told
Ruben that she couldn't be a son of 8 bitch because her mother
was dead. She stated she picked up a shotgun from the side of
the bedroom window in the same room ~7here Ruben lA,BS found and
pointed at Ruben's head. Opal said that Ruben told her, said
you won't shoot me, said I know it won't go off or Y'.)U won I t shoot
me. And she said she pulled the triggel:'and she said blooey,
blood and brains went everywhere. And then she la~~hed and said
he won't call me no son of a bitch no more. And that's when I
asked her if Ruben had a gun or a knife or anything or was
threatening her when she pulled the trigger.

Q. What did she say in response to th6t?
A• She sa id no.

Q. Said he had not threatened her O~ had any kind of weapon
of any kind?

A • That's correct.
Q. All right, sir. What else did she say to you there if

anything?
A. She told me that she h.d climbed,out the window, the same

window that I saw her cli.mb back in, out the kitchen window, and
in the process she knocked a considerable amount of stuff off on
the floor, she had shown me when we first went in the house, and

II '" ,
: ...",.".21



23

she walked to the home of Mr. Ciester and had Mr. Giesler call
the Sheriffs Office.

Q. All right, sir. Now were you there at the scene until
Officer Steele arrived?

A. Yes, sir, I was.

Q. Did anyone else go inside the house before Officer Steele
arrived?

A. One member of the rescue squad walked in with me, looked
,

at the body and turned ~nd walked out.
q. Other than that, did anyone else go inside?

.'

No, sir.

(.
'".,- '. Did you notice whether or not there were any weapons in

the house when you went In, Officer Nester?
A. There 'ti1ElS, beside the bedrooJriwindow, it wou ld be on the

back side of the house, there was a shotgun, a bolt action shot-
gun on the left side of the \~indow. There was some type of rifle
on the right side. And in the corner was a pump action shotgun,
r'm not sure what gauge it was.

Q. All right, sir. Officer I'll show to you Commonwealth
Exhibit A. Does this appear to be the body of Mr, Boyles that
you saw in there that night?

A. Yes. sir.

MR. REYNOLDS: If the Court' please, we would offer this as
Commonwealth Exhibit A.

,; _~. ..........•. ,.,. - -A. Yes, sir.

Q. Officer Nester, does this--how many weapons did you say
you saw in the house on this occasion?

A. I believe there were three.
Q. Does this Commonwealth Exhibit F appear to be a picture

of those three weapons?
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Q. Is that the position that you found them in when you
arrived there?

A. Yes, sir.
O. Do you recall which of these was the bolt action shotgun?
A. This was a 1'-1arleybolt action goose gun, it's a regular.--

rather large shotgun with an extra long barrel.
Q. It's the one on the left there near the chair with the

Schlitz can in it?
}.. .Yes, sir.

Q. All right, sir.
MR. REYNOLDS: If the Court please, we would offer these all

for the jury.
Q. All right. Now Officer you testifiec there to something

that I want to make sure that we've got an under~tanding about.
tJould you relate, please, again what the defendant's conversation
was with you about what happened after she got the shotgun and
said th6tshe would kill the defendant?

A. She said she picked up the shotgun and pointed it at
Ruben's head. Opal said Ruben told her that he knew that she
would not shoot him. So she pulled the trigger. She stated to
me that the gun went off and blooey, blood and brains went every-
where. She then laughed and said he won't call me no son of a
bitch no more.

CROSS EXAMINATION - QUESTIONS BY MR. GREGORY
Q. Officer--first let me ask you something about this picture.

Referring to Commonwealth Exhibit F. You pointed out the three
shotguns in this picture. There's a window between two of the
shotguns. Is that the window that she was crawling in and out?

A. No, sir. This window is on the back ..side of the house .
.23
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Q. All right. was the body found in thi,s room?
A. At the foot of this bed. It was lying at the fcot of

the bed, his feet were just barely sticking out past the edge of
the bed when you c8mein the door from. this ~:i.de. Hie head was
laying pretty near. the post on this f1'nd of th,e bed.

'1. All right. no you know--nol\.'you've tf~stified that there
were three guns in this room. Do you kn0W ho~,;'many guns there
were in the rest of the house? Did you have occasion to look?

A. No, sir, I don't.
I

Q. OK. Now you testified BS to a convEl'saticn that you had
I

with this lady :tight here. t'~a5 that conversation taped?
1:. The f:Lrst conversation that: !. had, no, sir, It was not.
Q. Did you take notes there at the time?
,A. Yes, si.r.

C. At the time? You were takinj.',notes ~!'hileshe \'18S talki.ng
to you?

A. No, after it was all, after Capta in Steele had got there
and after I got back to the office I made up this note that I
have here on that•

J
l

C. This was after you got back to the office then that you
made up those notes?

A. Yes, sir.

Q. Were those notes made before or after she was questioned,
when you and Officer Steele questioned her?

A. I typed this up after Captain Steele •••
Q. After captain Steele had talked to her?
A. Correct.

r ......"..24A. Ves, sir.

Q. Now you were present when Officer Steele interrogated
her. were you not?
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Q. Th~t conversation was taped?
A. Yes, sir, it was.
Q. Isn't it true that at that tbre she stated) he kicked

me an,' he slapped me and I said don't do it any more. Ruben? I

said my mother and father is dead, I said you think I won't kill
you, and that's what I said to him, so he slappEd n,e and he hit

me 8ga in.

HR.. ,REYNi}L;)8: If the Court please, EIJ:tL f,teelelG the next

witnes~ a'nd he will te>gtify fully of that intervie\'i,

THE COURT: t gather tha t iofr. ('1: ego'k:Y is aeking •••

~'1R,.REYNOl.OS: There won't be any .issue about ,:-:hether or not

tba t was sa id • 111a t will be Officer r: tee1.e' s>:es t hJ,ony tha t .••

A. That 'WC'.l~ something that she ke.pt, fhe x'e?eat,ej several

times.' She did in the taped staternent, she d"io in t~e car from

the GieDler's hOllse down to her hous@. B:(Kd the'l:'e after I had viewed

the hody.
RE-DIRJ'.Cf l':XAMINATION - C'tH:',['I'rUNSl.lY MR. REYNOLUS

c:. Officer ~!estel~, how lCing It) J.. th you ",:;!. th the defendsl\t on

this oceas ion"

A. Befor'e Capta in Steele arr ived I wou1d say twenty minutes,

twenty, twenty-five minutes, ap?tox):.nately.

Q. All right, sir. i.fter Capta in Steele arr iVf"O ho"'~lO?1g
"

were you with the defendant on thts occasion','

A. Long enough to go from the scene back to the magistrate's
office to, where Captain Steele swore out the warrants and then to
the Sheriff's Office where she was, she gave a statement which was
taped. A time period of an hour to an hour and a half.

Q. During this period of time was she where you could see her?
A. Yes, sir.

'. "
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Did you see any bruises, any red marks, or any injuries

MR.

j

RE-CRO~S EXAMINATION - QUESTIONS BY MR. GREGORY
Q. Officer. did you ask her whethe~ he beat her?
A. No, sir. l~e only question thar I 6ctually Bsked her

was did he have a gun or a knife or anything like that.
Q. All right. And she stated that he did not.

I'. She simply answered no. And then I didn't ask her any
further questions.

Q. In your statement .••
MR.. REYNOLDS: If the Court please, there was more to what

he asked her than that.
MR. GREGORY: If the Ccmrt pleL'L!'!:e, ne's testified as to what

he asked her.
MR. REYNOU}S: He did not have time .••
MR. GREGORY: I don't think Mr. Reynolds has a right to

testify in this case.
TIlE COURT: Nr. Reynolds is not testifying. I'd
like for thi.s officer to elaborate an the questions
that he asked of her and her answer.

REYNOLDS: The only thing I was trying' ~o .S~GYour Honor;
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was that ~tt. Gregory cut him off before he anewered the question
completely.

THE COURT: All right. Let's repeat the question
and give the officer full opportun1ty to answer it.

Q. Officer, in questioning her, what was the question, the
one question that you asked her?

A. I asked her after she ~ad related to me what happened,
I asked Opal if Ruben had a gun or a knife, ,anythi.ng,or if he
had threatened to g~t one, when she shot him. And she stated no.

C. Did you ever ask her if he was bea!ting her at the time
I

this took place?
A. No, Eir, I did not.

THE COURT: Did she ever tell you that he was beating
her at the time that she shot him?

A. No, sir, ehe did not.
I,! • Officer, you've just stated that you ~ere pr{;'sentwhen

she was being questioned by Officer Nester.
~m.REYNOLDS: This is Officer ~efter.
A. At the time that I was by myself with her, before captain

Steele arrived, she never did relate to me that she had been
beaten or anything. She did in the taped statement which under
the questions that captain Steele asked her.

Q .. All right. And in that statement that's when she stated
he kicked me and he slapped me and I said don't oe it any more,
.nd ends up, so he got up and was goin6.to make the last lick so
I shot hire.

A. That's correct.
Q. So she did make that statement?

gating berG
A. That was at the office when captain Steele was interro-

27.
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Q. Approxin~ately how long was that after you arrived on
the scene?

A. I arrived e.t the scene approximately 9:30 or 9:35.
Q. And this was before midnight that you talked to her,

wasn't it?
A. Just before midnight, I think, or right around, very close

to midnight.
Q. Had she talked with anyone besides Mr. Giesler and police

officers, to your k.nowledge?
A. To my knowledge, no. She gave a statement at the office

at, immediately after 11:50 p.m.
The next witness, EARL L. STEELE, having been duly sworn,

testified 8S follows:
DIRECT EXAMINATION - QUESTIONS BY MR. REYNOLDS
Q. Would you state your name and occupati.on for the record,

please, sir?
A. Earl L. Steele. I'm a captain of investigation in Henry

County Sheriff's Department.
Q. Officer Steele, did you see the body of Ruben Boyles on

I

I

J
:J

May 22nd, 1977?

A. Yes, I did.

Q. Where did you see it?
A. At Ruben Boyles' home which is located off of State Route

622, which is known as the Morgan Ford Road.
Q. Is that in Henry County?
A. Yes, it is.

Q. What time of the day or night did you arri.ve there?
A. It was approximately 10:00 p.m.

day of the week this was?
Q. Do you recall the day of the month this was, I mean the

Ii. ~
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Ji. No, sir, I don't.
Q. Who else was there when you arrived?
A. Officer Nester was there, and Officer Cooke.
Q. Did you see the defendant, Mrs. McGhee, there?
A. Yes. She was sitting in Officer. Nester's car when I

arri.ved.
Q. All right, sir. Would you describe the resldence YOll saw

the body in?
A. Yes. It was a brick veneered, or brick siding, one storey,

home, three room home.
Q. The exhibit shown in this case, COhnonwealth Exhibit D and

Commonwealth Exhibit E, do these appear to be pi.ctures of the home
I

in question?
A. Yes, sir.

IQ. All right, sir. Did you see the body of Mr. Boyles?
A. Yes, I did.
Q. Where was that in the home?
A. It was laying, the body was lying at the foot of the bed

in the bedroom.
Q. Officer Steele, does this, Commom,..'ealth Exhibit A appear

I

to be a picture of the body of Mr. Boyles?
A. Yes, sir.

IQ. Would you describe the injury to him that you saw there?
A. Yes. The whole top of his head had been blown'off.
Q. Did you find any weapons there at the house?
A. Yes, there were three weapons in the bedroom there. There

was a 16 gauge pump shotgun and there was a 22 rifle an~ a 12 gauge
Marlin goose gun they eall it.

Q. Do you have the 12 gauge Marlin goose gun here ,today?
Ii" .. 29.'

A• Yes, I do. . -....,.] . ,
I
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(The shotgun, shells and clip are brought into Courtroom)
Q. Officer, have you seen this shotgu~ and these shells and

this clip before?
A. Yes, sir. This clip was in the gun. It had two full

12 gauge shells in it, one spe~t 12 gauge cartridge in the barrel.
1Q. The other two weapons that you've described,~~B they

loaded or unloaded?

Were there any firearms in the house other than those
I

three weapons? I
l. I did not Iseeany more.
(\
"-:' .
A.

Did YOU look for more than that?
No, sir, I didn't.

Q. All right, sir. Are the three firearms in question
shown in this picture, identified as Cor(;montl.'ealth El,:h5>bit F'l

A. Yes, sir. This is the 12 gauge Narlin goose gun.
Q. This is the weapon YOt) have here'?
A. That's correct.
Q. Where was the body of Mx'. Boyles found with regards to

the bed?
A. The body was laying, this lEi the head of the bed here,

the body was laying just at the foot of the bed.
O. Officer, in Commonwealth Exhibit A, does this appear to

be the foot of the bed?
A. Yes, sir. That photograph was taken standing up on the

bed looking down.
Q. All right, sir. You were standing there on the bed when

that picture was taken?
il.. Yes.

Q. All right, sir. Now did you see the Cile,~~mi~& Mrs.



32

i'lcGhee,there at that time?
A. Yes, I did.

Q. Did you subsequently make an i.nterrogation of her?
t~. Yes, I did.

Q. Where did this interrogation take place?
A. It ~6S at the,Sherifi's Office.
Q. Have yeu provided Va',. Gregory with a copy of that'?
A. I have.

q. Interrogation. Who else 'Was present \\,henthatinterro-
gation took place? !

l,. Opa1 r<arie 1¥icGheeand Officer Jimmy Nestex: and myself.

tient

r.
" . All right. Did you make a reco~ding of that interroga-

A. I did.

1. And ha.s that been transcr~bed and do yeu have ~ copy of
that, the original transcription there today?

A. I do.

Q. All right, sir. would you please Lead that to the jury,
sir?

~.• Yes. This is dated ~1ay the 22nd, 1977, 11:50 p.m. I
have already advised Mrs. McGhee of her constitutional rights and
she signed a waiver of rights. I told her I was going to question
her with reference to the shooting that happened up there earlier
that night. And I told her to go ahead 1n her own words and tell
me what happened. She said I rode his lawn mower up to his mother's

,
4nd mO,",Tedpart of the grass up to his home. We carne back and he
,aid heid lost tbe keys to the house. This is the front door.
So he Jerked the window out and went in from there and went through

-the window. He said you son of a bitch, she's the one that had
......... 31:'
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the house keys. I said Ruben don't call me a bitch, don't call
me no son of a bitch. And he kicked me and slapped me and I said
don't do it no more. I said my mother and father LS dead, I said
you think you wonlt kill you. That's what I said to him. So he
slapped me, fllapVed and hit me again. 1 said Ruben, don't do :i.t.
Eo he got up and,was goi.ng to make the last lick so I shot him.
1 asked her what she shot him with, she said B 12 gauge. I asked
her a 12 gauge shotgun and she said correct. I said do you know
where you hit him at with the shotgun. She said yes, I know where
1 h1.t hi.m, I meant to kill him. I ask~d h~r, I said you meant to
kill him. She said yes. I asked her did you know where the shot
hit him. She said yes, the side of the head. I asked her was he
standing up, sitting down or standing up. Ehe said that he was
standiof up. I asked her was she standing up too. She stated yes,
I was standing up. I asked her did it happen right there in the
bedroom. Bhe said yes, right where he was lying. I asked her
where the gun was at. She said it was setting right back there
beside the w~ndow. I asked her behind the bedroom, she said yes.
I asked her did he ever say anything to you after y(::u shot him.
She stated not a ':/'ord.tasked ,'i.d he fall right then. SHe said
yes. I asked her then what did you do. She said who, .me. I
s~id yes. I sat there and looKed nt him, she stated. I asked her
what did she think. I said well~ he's dead, that's all I thought,
so I crawled back and got upon the table and came out the window.
I didn't bring any cigarettes or nothing, I came up there and
called you all. I asked her wh~re she went to. She said Geesleys.
I said Mr. Geesleys. She sald yes. I asked her did Ruben live
there a~ the house. She said yes, we both lived there. She said
off and'on. She said sometimes she had five younger sisters and
my daughters would come up here and stay som~. time d~e Mothers Day •

. _ .
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I asked her how long she'd been living up there with you. She
said going on seven years. I asked her when you picked up the
gun what did he say. She said I donlt believe, Opal, you'll kill

been made on her, any promises, she stated no.
i<fR. Rt:YNOLD£: If the Court plea se ~ ~'e ~,;t:HlLd offer this as

CmnmOn'l"H!8. lth' s Exhibit r.
Q. Officer Steele, what was the appearance and condition of the
defendant during the time that you were present with her on this
OCCE; sl./Jn7

A. She appeared to have bee~ drinking.
Q. Did she have any injuries?
t1R. GREGORY: If the Court please, I ot:,ject tc ::hat. I think

the only thing that he can answer i.s wbether ct' not he saw whether
she had any injnries.

MR. REYNOLDS: Of course, that's what "{,«ean, Your Hono!:.

0. Did she have any injuries that you saw?
A. No, sir. None visible.
Q. Did she have any bruises or any red places (Jr.l her face

or anywhere else that you saw?
A. No) sir.

CROSS EXlHJ.NATION - QUESTIONS IW HR. GHEGr;RY

Q. Officer Steele, did you examine her legs or her body or
snyth1ng of that nature?

A. You could see her legs \<IThlle she was sitting there in

my office but I didn't notice any.
Q. She had on slacks, didn't she?
A. No, she hac on--she was bare footed.
Q. I kno~ !he was bare footed but she had on slacKs, didnit

sh~, Officer Steele?
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A. I don't recall whether $he had on slacks or not, but.
they were pulled up. She didntt have any shoes on.

: Q. Officer Steele, I know she didn't have shoes on. What
I'm ~sking you 1s if she had sleeks on?

A. 1 don't recall the slacks or dress, but they were pulleQ
up where you coqldsee the calf of her leg~

Q.Half a leg. You mean up to her kneel
A. Yes.

Q. Officer Steele, did you go back the next day to determine
lfany bruises were ther~?

A. No, I did not.
MR. REYNOLDS: That's the evidence for the Commonwealth,

Judge.
The first witness for the defense, OPAL MARIE HALE McGHEE,

having been duly sworn, testified as follows:
DIRECT EXAMINATION - QUESTIONS BY MR. GREGORY

Q. I want you tOlpeak loud enough so that I can hear you
you .

because if I can hear/then all the members of the jury can too.
All right. You're Opal HciGhee?

A. Yes.

Q. How old are you, Opal?
A. Forty-two.

,.Q. How far did you get in school?
A. Seventh.
'Q. S.venthgradet
A. Yes.
Q. Did you complete the seventh grade?
A. No, sir.

Q. All right. So the highest grade that you finished, then,
,34
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A. That's r:f.ght.

Q. All right. Now, Opal, it's in evidence that you were,
that you admitted living with Ruben Boyles. For what period of
tLme did you live with him?

A. Wellt I didn't stay there all the time.
Q. Well, how long had you been stB.ylngthere off and on?
A. Well, t'd been down there about the last time about close

to a month, 'cause I'd planted a garden.
0. All right. For what period of ti~e had you been staying

down there on and off? Had you known hilnfcr a period of time?
A. Yes, going on seven years.
Q. Going on seven years? .
Ii. Yes.

Q. All right. Now, Opal I want to call YOU! attention to
~y 22nd. Where had you been earlier in the day? \\~at had you--
had you been staying with Ruben then?

A. Well, I had been do,,'nthet:€pretty close that time about
a week. t'd say.

Q. All right. And what did you and Ruben do on the 22nd, the
day that this happened?

A.
~ Q.
I A.

Q.
A.
Q.
A.
Q.../,

We went out to his mother's and mowed some grass.
You went up to his mother's and did what?
Mowed grass.
A'llright. How did you get out to his mother's?
On a riding mower.
All right. Did you drive the mower or did Ruben?
I did.
All right. What time did you arrive at his mother's?
Oh, it was approximately about 10:30 I'd say or something •r:~=..-~a~;
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Q. In the morning?
A. Yes, sir.

but 1\<.7Bsn 't drunk.,

You weren't drunk?

Beer.
All right. Were you drunk?
Well, I had drank sonlebeer

OK. Had you all had anything to drink?
Yes.
This wae a Sunday, was it?
Yes, slr.

All right. What had you all had to drink?

Q. All right. What time did you leave there, if you recall?
A. Well, that was about, I'd say between 6:00 or 7:00 o'clock,

something like that.
Q. All right. Had any tI'ouble developed between you and

Ruben while you ~ere thereat his mother's house?
No, sir.

No J sir.
And when you--ho~ did you get frarr his mother's house

back to the house where you and Ruben were staying?
A. Well, it was three women up there from Richmond having

their.fortunes told and we rode part cf the way back down the road
with 'em and then we got out and walked the rest of the way.

Q. All right. What happened when you got back to the house?
Where you and Ruben were staying?

A. He accused me of having the house key to the front door
and I said no, Ruben, I don't have lern. I said you put 'em in
your pocket. And so he up and slapped me. He said yes, you do
have 'em. And Iaaid no, I don't. So he jerked the window out•.~ - -- ..... .
and we went in the house. ~....;•._ ''''<36

A.
o.
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Q.
A.
Q.
A.
Q.
P.•

Q.
J A.

Q.
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Q. He did what to the windo~?
A. Jerked the top to the window out.
Q. All right. Did both of yeu all go In the window then?
A. Yes, sir.
Q. All right. What happened when you got in the house?
A. t-lell,that's 'when he started kicking and beating on tne

and jarring me against the wall, my head against the wall.
O. Why--did be explain to you \-7hyhe was doing this, did he

te11 YO\.1 ~iVby he wa $ bea tLng you like he was?
P: • Thought I had the keys.
Q. All right. Did he ever beat you like this before?
A. No, sir?

Q. Has he ever b.eat you before?
A. Yeah) he had :slapped Diebefore and all.
Q. Never like this?
A. No, sir.

Q. Describe for the jury, if you would please, just how he
was beating you.

A. Well, he was ~ic~ing me and he had on these safety boots
where you wear in the mills, steel, I don't know what they have
in the toes. And he me by my arm hltting me against the wall and

;kicking me all at the same time. }.nd it just scared me to death.
I thought he was going to kill ree. So I Bsked bim please not to

i

do it no more. So he up and ke~t on and I told him, I says Ruben,
!

A... YeS» sir.
~; ... _. 3,.7,-.r~_,..•.. I ,.
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Q. Was his hand open or closed?
A. No, it w~s open.
Q. He was slapp~ng .you?
A. Yes.

Q. All right. Where was he kicking you'l

A. On my legs.
Q. lJhat part of 'your legs?
A. The left and, the right one.

O. Upper part or lower part of your legs?
A. The top part~

,

0. How were you'dressed?
A. Had on slacks.
Q. Now as he was beating you there, did you ever ask him

to stop?
A. Yes~ sir, I did. I asked him twice.
Q. Were you Ci fra.id of him?
A. Yes, I was afraid.
Q. Why did you shoot him?
A. Because I was afraid he was going to kill me.
Q. Did you tell the police that last?
A. Yes, 1:did.
Q. Did he call you any names during this period of time?
A. Yes, sir.
Q. What did he call you?
A. Son of a bitches.
Q. Is that the reason you shot him is becaus.e he called you

. .

a son of a bitch?
A. ]No. sir.

Q. 'rWhydid you shoot him?
A. '~ecau,sehe was beating me up and I was af~ii' 38
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Q. What was Ruben's condition? Was he drunk? Or did he
appear to be intoxicated to you?

A. No, sir. He was drinking.
Q. You're positive this is what happened on that occasion?
A. Yes, sir.
Q. All right. What did you do afterwards?
A. Well, I looked at him. I think well he's dead. So I

crawled back out the window and I went up to Mr. Geisle's and I
told him, I said I'm so scared and nervous,. I sai.d 'I..:'il1 you call
the law or someone for me.

(!. Pid you tell him that you'd shot Ruben?
A. Yes, sir.

Q. All right. And so then.,did he call the police then?
A. Yes, sir.

0. All right. What did you de then?
J,. I stood up there and \Vaited for 'eD".

No, sir.

Had you ever told the officers about marks on your legs?
Yes, I told 'em I had iem on there.
Do you recall.which officer you told?
No, sir. I didn't know--I don't know one from the other.
When did the bruises actually appear on your legs?
They was on there the next day, they was completely black.

t,~\'- 0_, 3'9
l'~' • -.

... .•..•...

A.

Q.
legs?

A.
Q.
A.
Q.
A.
Q.
A.

Q. All right. Atidwhen the police came you took them--did
you actually show them the way back down to the house when the
police came to Mr. Geisler's?

Yes, sir.
Did any of the officers ever ask to see the marks on your
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CROf S EXil}'1TNATION - QUESTIONS BY MR. REYNOLDS

Q. Mrs. McGhee, if I understand your testimony, you're
testifying that you lived with l'f.r. Boyles off and on for a period
of about seven years?

A. Off and on, yes, I kept house for him.
Q. Kept house for him?
A. Yes, sir.

Q. You were his housekeeper?
A. That's right.
Q. And I understood your testimony to be th.at you went up

to ~~. Geisler's and told Mr. Giesler you shot Ruben and you were
too nervous to call the Sheriff's Department, hOlo,labcuthim ca lling
the Sheriff's Department for }you7

J', • Yes, sir.

0. You heard him testify this morning, didn't you?
A. Yes.

Q. I believe you heard hiro testify that actually it was he
that said call the Sheriff's Department, you just came up there
and said I shot Ruben. And he actually \>Jasthe one that suggested
calling the Sheriff's Department. ~vasnit that the way it was?

A. Yes, I asked him to.
Q. You asked him to?
A. Yes, sir.
Q. He's testified that he suggested that be done and you're

sayiqg that's wrong. You asked him to call the Sheriff's Depart-
m.nt.

P,. Yes.

Q. All right. How much had you had to drink on this occasion?
A. Well, It 11 say three or four beers. ~~:~...•., 4Q.
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Q. Where had the beer come from?
A. Well, he had bought it on Saturday.
Q. He had bought it on Saturday.
A. Yes.

Q. How do you know he bought it on saturday?
A. 'cause ~ was down there when he brought it in.
Q. How much did he bring in?
A. Brought twelve.
Q. Twelve. How many beers did he haye- -whetH: kind of beers

were they?
A. ~chlitz.

O. Schlitz. And had you drank any at the house that you
and Ruben lived in that day?

P.. Yes.

Q. How much had you drank that clay?

A. I'll say I drank four, three.
Q. You drank four?

A. (In~udible)
Q. l~en did you start dr inking?
A. When did I start drinking?
Q. Yes / ma'am.

A. Well, that morning.
Q. That morning. And what 'time was it 'When you shot Ruben

in the back?
A. It wasn't quite dark.
O. It wasn't quite dark.
A. It was about dark.
Q. You'd been up to Ruben's mama's house?
A. Yes. sir. ;.

Q. And you f d come back down the road togett(J;~C.:41'
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A. Yes.

Q. And I'm understanding your testimony to be here that
before he went Into the house he was beating on you'?

A. Yes, he slapped me.
q. He slapped you there outside the house before you went

in?
A. Yes.

Q. How many times did he slap you outside the house?
A. Oh, I don't know, two or three.
Q. And where ~id he slap you?

I

A. On the side of my face.
Q. Was it hard slaps?
A. Yes.

(~. Vf"ry hard?

/<. • Yeah, hard.
Q. Now I understand that you had to climb through the window

to get in the house.
A. Yes, ~ir.

Q. And your statement is that what he was mad at you about
Iwas he thought you had the keys?

A. 'nlat'sright.
Q. All right. So ,who went in the house first?
A. He did.

Q. SO he climbed in the house, the window. were you scared
.of him at that point?

A. Well, no, I felt maybe he might settle down after he got
in the house. But when he got in the house that's when he started.

Q. SO you climbed over in the house too?
A. Yes, sir.

"0' .....
~. : .....•....
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Did you have the beer with you 1.,hen you came

A. Well, it could have been Some in the refrigerator, I
imagine.

Q. Who had the beer with you when you came back? Who brought
the beer back from up at his mother8s house?

A. We didn't bring any back from up there.
{'\ Well, di.d you take all the beer with you up to his mother's",-,/ .

house when you went?
A. No, sir.

Q. You did not?
A. No, sir.

Q. How much did you leave there?
A. We11, I rea 11y do n 't knol-.1 hi)\\' many he ha d dr inked.

Q. Well, he started out with twelve, didn5t he? You drank
four of them?

A. Yes.

Q. And there was some there lrlhenyou s11 got back? About
how much was left there when you got back?

A. There might have been two or three, I don't know.
Q. Two or three.
A. Could have been.
Q. So about how many beers cUd Ruben have? I'm counting,

the most he could have had would have been about six or seven.
You started out with twelve and you drank four and there were two
or three there left. Is that right?

A. I'd say.something like that.
Q. SO he had about five beers on this occasi.on?
A. Imagine so.
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o Five beers between when and vhen?

U. YOL kno\;.7 he dranK more than five bt2'€t's, Mrs. Hale, don It

you?

f. • We11, I don I t knm ..'.

CO. l.'!'Sf; yeu all drinKing anything al.fle athel than beex?

L. He JI1ight have (,;rank soo'e homebrew, I ~oulcin' t ;:'8.y.

t. nn the back porch.
We11, if you a 11 had been up to your motb:'?!'IS h")lJse since

about 10:00 o'clock that--his mother~! house since about 10:00
o'clock that morningt hadn't you?

A. Yes, sir.

Q. All right, now. So you got in--he slapped you two or
thtee times rea 1 hard in the face befel e lioU v"ent .l.n the hous'e?

it. Yes.

Q. He climbed 1n the ~indo,,' fir~x. YOll climbed in the windo'\>7

after bim. What hapoened gfter you got in the house?
A. That's \,j'hen he started beatL:/,g on me..

Q. What was he beating on you with?

A. t-Ie 11, he had on these sa fety boots and he had me by my

arms hitting me against the he8d',Eioc kicking me all at the same

titne.

He was beating your head agal.nst: the \>'8117

Yes. sir. he was.

44-.- •.......
.., ..~..:

Was he doing this hard?

Yes; he was doing it haird.

How many times did he beat your head against the wall?
Several times.

Seven times?

q.
A.

i

J Q.
.. A •

Q.
8.
Q.
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A. Several times.
Q. How many? lfas it as many as ten?
A. Well.,tive or six at something like that.
Q. Five or six times be beat your head against the walL

And I understand you to say all during this time he was kicking
you with his boo~s?

A• That's right.

Q. All right. Now.'whatdid he do•...how did you get this
shotgun?

A. WelL ••
Q. Tell us how that happened, please.
A. I was sc~red to death, I really don't know how I got

~old of the gun. Had eight guns in the same room.
Q.. Had eight guna in the same room?
A. Eight.
Q. Three rifles ead the rest pistols, I guess.
A. Well, we had five over behind the TV.
Q. rive behind th. TV.
A. And two on one siqe of the window and one other side of

the bed.
Q. Is this the shotgun you used to kill Ru~~n? The one

right there in front of you there.
,A..eah. '

Q. That's it.
A. I imagine it is.
Q. Where was it in the house?
A. Sitting side tbe window.
Q. was it loaded or unloaded?
A. Well, it was three of 'em loaded.

I:: .~~: 45 ..,"..•
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Q. All three rifles and shotguns were loaded?
A. It ~as two shotgun and one rifle losded.'
Q. Two shotguns and one rifle loaded. Are they the ones

shown in this picture?

I

Q. And how did you get over there to it, is the shotgun
you got to kill Ruben?

•.••.:rA. Yes.
Q. You got this one over here?
P.• Yeah. that's the rifle.
Q. You got this one. The officers testified that this

"

a hold of you. was beating your head against the wall and kicking
you. How did you get away from him?

A. What?
Q. How did you get away from him?
A. Well, he said it was going to be the last lick at me and

that's when I got the gun.

"46'".........
Where were you at the time that he said that to you?

.,: ;

II
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A. I must have been near the foot of the bed.
Q. Well, I asked you, do you remember where you were?
i:. • No.

q. You don't remember where you were. You don't knm.!
where it ~as in the house that you were when you had your head' ,
hit against the wall?

A. Yes, sir.

Q. Where was that, please? Now that's what I was asking you.
J.!. It ~'as back on this side of the bed.
Q. Back on. thi:s side of the bed. About how far away from

the bed were you?
A. Oh, aO'Jut this far I imagine, something like that.
Q. Nbo was closer to the bed, you or Ruben?
A. Well, 'we both was on that side of the bed to start with.
Q. When he was beating your head against the wall who was

closest to the bed? You or Ruben?
A. He was.
Q. He was. So you had to get by him and get the shotgun.

Now after you got the shotgun you told the officers that you held
the shotgun up to Ruben's head and said that you would shoot him.

A. Yes.
Q. And he said no you won't shoot me.
A. That's when he hit me agilin.
Q. That's when he hit you again, while you ",-ereholding the

shotgun up against his ~e8d?

A. Yes.
Q. You had this shotgun up against his head. How were you

holding the shotgun? Would you show me hm~'you were holding it?
A. I don't remember that.

• • j .•• -~

!(
: •...: ... 47
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Q. You don't remember how you were holding itt but you
had it Up against Ruben's head and he slapped you ~ith this
shotgun up against his head?'

A. Urn.

Q. He knew the shotgun was loaded, didn't he?
A. I guess,he did.
Q. Ma 'am?

Had the three of 'em loaded.

J'.. I reckon he did, he had three of 'em loaded.
Q. Had three of them loaded. He said you won't shoot me,

and then that v s when, you shot him?
A. Yes.

Q. Isn't that right? He had no weapon.
A. Well, he had a hawkbill knife.
Q. He had a hawkbill knife?
A. Yes, sir.
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O. Did you tell the police why you would tell chern that
night, you told them that night, that he didn't threaten you or
fidn't have any weapon, why you would say he didn't then and you
did now?

I,. No, well, that wasn't it, I was scared of him.
Q. Do you remember telling Offi.cer Nester that he won't call

you a Ron of a bitch any more? Words to that effect.
A. No, I don't remember.
Q. You ()on't remember telling hin~ that dnd laughing when

you said it?
A. No,! didn't laugh.
Q. You didn't laugh?
A. No.

Q. He's wrong when he says you laughed that night?
A. I didn't laugh.
Q. Do you know Officer r~ester?
A. I saw him up here.
Q. Did you know him before that?
A. No, sir.

Q. Do you know any reason why he would come to Court and
say you laughed 1f in fact you dicn't laugh that night?

A. No, sir.

Q. What did you do with the rifle after you shot, with the
!

shotgun after you shot Ruben?
A. I reckon I set it back down.
Q. Where did you set it back dO~7n?

. .
~::

, "'h,.;,'
-4--9-'---.: ' .
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A. Well, I set it right there beside the window, that's
a picture of it.

Q. You set it back beside the win~0w.
A. Must have had.
G. Where were you when you shot Ruben?
A. I r.1Jst have been standing over at the windo\-'.
G. You don't know where you were when you shot him?
I, • Utr'.

c~. He f'ell right at the foot of ~the bed, dido ~the?

f.. Yes, sir.

r. Which side of Ruben's head di.d you point the 1;,leapon,you
pointed at him and said I'll kill you?

A. Wellt he started toward me, uh, must have been on the
rigbtt on the right side of his head, far BE I can remember.

Q. What time was it when this happened?
A. It VBe a little before dark.
O. Do yeu reca 11 the hour 0 f the day?
A. No. It wasn't quite dark.
e. What time was it when you left your} ilubenIs mama's house?
A. Oh, well, i.twas up in the evening.
f::. About what time was it?
A. Oh, about between 6:00 or 7:00, I guess.

,.

Q. Between 6:00 and 7:00 wnen you all left.
A. I imagine.
Q. How long does it take you to get back to the house?
A. Well, we rode part of the way and then we walked the rest

of the "1ay.
Q. How long did that take?
A. Oh, I guess we'd get up there in about forty minutes.

];.!t .... SO...
;"-

. ...•. ,..' - - .
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Q. About forty minutes?
A. Well, I mean walking (several words unintelligible)
Q. Mrs. McGhee, if I'm understanding your testimony correctly,

you're saying that after this you pointed out to the officers any
bruisea you had?

A. They didn't ask me. They saw 'em up at Marion.
Q. Didn't I understand you to tell, in answer to Mr. Gregory's

question, that on. the day after this or the fol10\<1ingday, you
pointed out to some I police officer whose name you don't rerl'1ember
these bruises?

Yes.

Where was that?
It was up to the jail.
In the Henry County jail?
Yes, sir.
What did the officer look like?
Well, he--~.

Whereabouts in the jail were you?
Back there wheret~uh, in a office where the nurse's office

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

is, back.
Q.
A.
Q.

How long were you kept in the Henry County jail?
Two nights.
And you say, wha t "'lasit thBt this officer looked like,

what color hair did he have?
A. I don't recall.
Q. How tall was he?
A. I don't know, kind of heavy set.
Q. Do you recall what he was wearing?
A. No.

Q. Dontt remember what he was wearing?
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A. No.

Q. How old was Ruben?
A.Fifty-six.
Q. You say Ruben was wearing boots when this happened?
;.. Yes, sir.

Q " How high were the boots, how high up did they go?
A. Oh, about that high. They had ..•
Q. About that high above the ankle?
Pi. Yes.

Q. tl'ouldyou point out to me, please, for the jury, about
high the boots were, just show on me, where would they go to on
somebody like me?

A. Oh, not,past your pants a little bit, not quite that
high.

Q. About right here?
A. Yes. Something like that.
Q. You're sure of that?
A. Yes, something like that.
Q. How many pairs of beots did he have?
A. Well, you know the safety boots where you wear in the

mills.
Q. High top boots, on up here above the ankle.
A. Yes.
RE-DIlECT EXAMINATION QUESTIONS BY MR. GREGORY
Q. First, I may have misunderstood, but in response to the

questions about the hawkbill knife, did you testify that your
husband had the knife out, excuse me, that Ruben had the knife out?

A.
Q.

I would think he did 'cause he has drawee it on me before.
But do you know whether 'he had it out at this time or not?

j"':52.;.
.• .., .• W"-'~I
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A. We kept 'em loaded all the time.
Q. Did, did you ever fool around with the guns?
A. No, sir.
Q. I want you to tell me, I'll walk towards' you, approxi-

mately how far away Ruben was when you actually fired the gun.
OK, you tell me when to stop.

A. Right along there.
Q. Right along in here. And you testified that Ruben hit

you while you had the gun. How do you explain that?
A. Yes, he did. He said that would be my last lick that

he'd hit me.
Q. All right. How far away was he when he hit you?
A. He hit me and he started toward me and:I got the gun .•.
Q. Did he hit you and then you backed away' and he started

towards you again or what?
A. Yes. And he said that'd'be my last lick. That he'd hit

me.

Q. How many shots did you actually fire?
A. One.

Q. You also testified that he was, had grabbed you and was
shoving you up against the wall.

Yes, sir.
Q.

' ....•"
What part of your head was hitting the w~itt~ ..S3

;
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A. The back of it.
RE-CROSS EXf.MlNATION - QUESTIONS BY MR. REYNOLDS
Q. How roany times did he slap you after you got inside the

house?
A. Several.
Q. How many?

A. Several times.
Q. As many as ten?
A. I imagine he did, my jaws was red.
Q. Slapped you all about the face?
A. Yes.

Q. Was he slapping you real hard?
A. Yes, he slapped me hard.
Q. All right. Now would you, I may have misunderstood

your testimony, but I thought your testimony was before that you
picked up the shotgun, that you held it up to the side of his
head and told him you were going to shoot him.

A. Yes.
Q. Are you saying at/that point in time that you all were

this far away?
IA. Something like that, it could have been a little closer.

Q. How much closer? You tell me to stop when I get as
close to you as he was. (walks toward witness)

A. It wasn't that close.
Q. How far was it?
A. About like that, I imagine.
Q. About like that?
A. Something like that, yes.
Q. And you had the shotgun up against his head.
A. Yes. f ..~....;':54
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Q. l-las the shotgun up against his head when: you shot him?
A. No.

Q. Where was it when you shot him?
A. It wasn't against his head.
Q. How far away from his head was it?
A. Wasn't yery far.
Q. Well, how far is not very far?
A. I don't know, something like that I guess.
Q. About eight to ten inches?

I

A. I imagine ~t was.

Q. And he hit you?
A. Yes, he did, he hit me and he said this is going to be

your last lick.
Q. And the shotgun was between you and him?
A. Yes.
Q. And this is the shotgun and he reached and hit you whileaway

you had this shotgun six inchesl from his head.
A. I think .••
Q. How long were his arms? Did he have unusually long arms?
A. Yes, longer than mine.
Q. Longer than yours.
A. Yes.
Q. His arms; were they longer than this shotgun?
A. No.

I

IRE-DIRECT EXAMINATION - QUESTIONS BY MR~ GREGORY
i
IQ. How were you--did you have the shotguniup on your ~houlder?

A. Yes.
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Q. Hold this. Show me how you were holding the gun.
A. Like this. (Demonstrates)
Q. All right. Like that right there. Now is this about

the distance away?
A. Yes.

RE.CROSS EXAMINATION - QUESTIONS BY MR. REYNOLDS
Q. Mrs. McGhee, do you recall me asking you a while ago

how you were holding the gun?
A.
Q.
A.
Q.

Yes, sir.
"What did you say?

I said I didn't know how I got a holt of the gun.
How were you holding the gun?

A. Something like that.
Q. Something like what?
A.The way I just sholo.7edyou.
Q. A while ago when I asked you to show me how yeu were

holding the gun, what was your response to that?
A. I said I didn't know how I got a holt of the gun.
Q. You didn't know hpw you got a hold of it or you didn't

know how you were holding it?
A. I remember how I was holding it but I don't know how I

managed to get a holt of it .
.Q. Didn't you just tell Mr. Gregory you imagined you were

holding it that way?
A. Yes.
Q. Well, which is it? Do.you remember or was it your

imagination?
A. Well, I was 80 scared probably I don't know exactly how .•.
Q. As a matter of fact what you said the first time is

right, you don't know how you were holding it .~.IsllJ t,.tha t correct?
~.. 'lti



A. Urn•••

Q. And that was your testimony a while ago that you were
so scared you didn't kno\l}how you were holding it, lA,7asn'tit?

A. That's correct, but that's the way I would think I would
do it.

~m.GREGORY: Have you ever held a gun any other way?
A. No.
MR. REYNOLDS: What do you mean you've never held a gun any

other way?
A. 'Cause I don't use guns.
HR. REYNOLDS: That's the only time you ever held a gun was

the time you held it on this occasion?
A. That's right.
MR. REYNOLDS: You'd never had a shotgun before?
A. No, sir.
~m.REYNOLDS: You'd never shot a weapon before?
A. No, sir.

Virginia.
woman's sister,

- QUESTIONS BY MR. GREGORY
follows:

Q.

Q.
A.

Q.
A.
Q. All right. Mrs.

I believe.
A. Yes, sir.

on the day after this
have been May 23rd, I guess, did you have

the Henry County Sheriff's Department to see

right here?
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Q. Who did?
A. Ruben Boyles.

63'

THE COURT: Where, Mrs. McGhee, I didn't quite
follow you.

A. Shot the back of the fender.
THE COURT: Shot the back of the'fender.

A. Yes, sir.
in

THE COURT: The automobile/which, you were riding
"-7ithMr. Prater.

~. Yes, sir.
CROSS EXAMINATION - QUESTIONS BY MR. REYNOLDS
I~. What happened after he shot in the bac~ of the fender?to

Did you go/the police then?
A. No, sir.

Q. Did you ever report it to the police?
J\ • No, sir.

Q. I guess you quit living with him then and never lived
with him after that?

A. Who? Me?
Q.
A.

Q.
A.

Yes, ma'am.
No, sir, I went back house .••.
You kept on staying there?
Yes, 'cause I loved him.

Q. Were you scared of him?
A. Not until he got to drinking we never had no arguments.
Q. Would you explain, please, why you stayed with him if

you were scared of him?
A. Well, he hadn't never acted like this before.
Q. I understood earlier that YOIl said that you were his

housekeeper, but was there more to your relationship w~ him than
being a housekeeper?
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CROSS EXAMINATION - QUESTIONS BY MR. REYNOLDS

Q. You say this was how long ago?
A. It's been about three or four years ago.
Q. Three or four years ago?
A. Yes, sir.

66

Q. And what part of the car was shot into?
A. The front door on the driver's side Bnd right at the

back where it locks at.
Q. Are you sure it wasn't just a year ago?

!A. It's been ~bout three or four'years ago.
Q. You're positive of that?

A. Well.

Q. What part of the car was that that was shot into?
A. Right front snd right back of the door, it scattered.
Q. Went into the fender or the trunk?
A. Part of it in the, front and part of it in the side where

it locks together at.
Q. The door there?
A. That's right.
Q. Any shots fired into the trunk or into the fender itself?
A. Just--the shot scattered on the fender and the front

door and right at the back of the door.
Q. Did this scare you?
A. I didn't feel good.
Q. I guess the first thing you did after this happened was

go and report it to the Sheriff's Department?
A •. No, sir, the man's car it belonged to he~~s5!tth me and



ARGU}mNT OF COUNSEL AND RULINGS OF TRIAL COURT
70

of

on the

possibly
be
either

so vague in,legal

to malice. Judge, I would
oftion No.

basis that the
as it is used in
understna d what it means a

.. ~

changed to make it ~rer.
"'..-

Instruction~lJ~ 14 because I believe that
"

.~thelf.!..J'K1u1d be redundant. Judge, those basically ~:rould
,./"

/

,
THE COURT: All right. I think the record clearly
shows Mr. Gregory's objections to the instructions
that are being given on behalf of the Commonwealth,
which are 1 through 17, not including Instruction
No.5 which was omitted. Now on behalf of the
defendant, the following instructions are being
given: A, B, C, Cl, Instruction D is being refused.
Instruction E is being given, Instruction F is
being given. Instruction G is being given and

]

Instruction H is being given. Now I have marked
on Instruction D that we've discussed considerably,
I've noted that it's being refused. I've noted
the defendant's objection and exception to the
action of the Court in refusing that instruction.

MR. GREGORY: First, in regard to the refusal of instruction
No. D of the defense, 1 would like to point out that in the event
that the Court would allow this instruction with certain language
deleted to the effect that the evidence has been' presented by
both the Commonwealth and the defense, which raises the issue of

self defe.nse, I'll be glad to omit that languagr.,and..>~er it in
A •••
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IN COURTROOM

Instruct ions are given the jury by the Court.
Closing arguments not transcribed at this time.
The jury retires. After some time returns with the following

verdict:



J'URY VERDICTANO ARGm1Er\]T OF COUNSEL

JURY VEF.DICT - READ BY CLERK

We the jury find the defendant guilty of second degree murder
and set the sentence at 20 years in prison - and also find the
defendant guilty of use of a firearm to COIDrrlit murder with punish-

,
ment of one year in p~ison. Foreman, Jesse L. Stevens.

The jury is polled. Each member replies I:Yes"to the
question "Is this your verdict?".

The jury is excused.
THE COURT: All right, Mr. Gregory.

I

MR. GREGORY: If the Court pleas~, I would move that the
verdict of the jury be set aside on the basis of previous motions
made, in particular my motion concerning the burden of proof i.n
self defense.

THE COURT: 1"1r. Reynolds, any comment?
MR. REYNOLDS: No, sir, Your Honor.

THE COURT: That's the only thing that gives me
any concern at all is that one instruction we
talked about so long, that relates to the, your
feeling that the burden is on the Commonwealth
to establish beyond a reasonable doubt that the
defendant did not shoot the deceased in self
defense. You seem to feel that the Hodges case
was some authority for your position.

MR. GREGORY: Yes, sir.
THE COURT: Well,---

MR. GREGORY: If the Court please, I would be happy to submit
authority or whatever the Court would want.

THE COURT: Well, if you have anything other than
the, I personally feel like ,it's covered by all
the other burden of proof that ~~,e~.a"62 And I
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won't go into any detail, but we do have several
instructions that relate to the burden of proof
on the Commonwealth to establish the guilt of the
defendant beyond a reasonable doubt by clear,
distinct and reliable evidence to prove all the
essentials, and what not. We have three instructions
that relate to the burden on the Commonwealth in
detail. None specifically point out what you're
talking about. But if'you feel that you've got

Isom~ authority that supports your position that
I

the 'jury should be specifically instructed that the
burden is on the Commonwealth to €'stablish beyond
a reasonable doubt that the defendant did not shoot
the deceased in self defense, r'll be happy to
accept it, recei.ve it and read it.

MR. GREGORY: Judge, the only two that I would cite and would
argue are the two that I already have. The Hodge case and the
Frazier case.

TIlE COURT: Well, really, the Fr(:iziercase is a
federal case and their rules are so different from
ours that I would rather, would rather pore over
the Hodges case, which is a Virg~nia case and C8roe
up from the City 6'fMartinsville,' Mr. Reynolds?

MR. REYNOLDS: If the Court please, I would remind the Court
as I did in Chambers of the recent case of, decided by the Supreme
Court of the United States that I cited to the Court that dealt
extensively with the burden on the Commonwealth in cases involving
affirmative defense. And I will provide the Co4rt with a copy
of that decision.

THE COURT: All right. I thi9k we~robably have
63
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it in our .••

MR. REYNOLDS: In the Criminal Law decisions.
THE COURT: All right. You give me that if you
will. 'Mr. Gregory, you have that Hodges decision.
If you'll just leave that with ~e. If Mr. Reynolds
will give me that together with the case you were
talking about then I'll be happ~ to read those and
then we'll govern ourselves accordingly. Today is
Wednesday, maybe we could get back together on
l.Jednesdayof next week. I woulq like to have those
opinions though.

MR. GREGORY: If the Court please, would it be possible to
defer sentencing until then?

THE COURT: Oh, I will. I will not impose sentence
on the defendant until I have passed on your motion,
Mr. Gregory. But now in the meantin:e in light of
our problems before I think she should be returned

I

to Danville.
MR. GREGORY: If the Court please, just on 'that one narrow

iissue could I talk with her sister. Judge, it might be well if
I talked with her at the bench.

THE COURT: All right. Let's talk with Mr. Reynolds.
Mr. Reynolds should be in on this conversation too.

(Discussion regarding her release on bond - not recorded
defendant to be returned to Danville jail)
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INSTRUCTION

has

been presented by both the Commonwealth and the

Defense which raises the issue of self-defense,

and it is therefore the burden of the Commonwealth
,

to prove beyon~ all reasonable doubt that the

Defendant did not shoot the deceased in self-

defense, and if you believe that the Commonwealth

has not proved beyond all reasonable doubt that the

Defendant did not shoot the deceased in self-defense,

then you must find the Defendant not guilty.
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THE COURT INSTRUCTS THE JURY that it is the burden of

INS'TRUCTION D (1)

iV

the Commonwea1th to prove beyond all reasonable doubt that the
Defendant did not shoot the deceased in self-defense, and if
you believe that the Commonwealth has not proved beyond all
reasonable doubt that the Defendant did not shoot the deceased
in self-defense, thin you must find the Defendant not guilty.

66



( INSTRUCTION 13

THE COURT INSTRUCTS THE JURY that before

they can acquit the defendant on the ground of self de-

fense two essential elements must first occur; first, the

defendant must be without fault in bringing on the diffi-

culty; second, there must have reasonably appeared to the

defendant a present, impending necessity to shoot the de-

ceased, in order to save herself from being killed or

suffering great bodily harm. The law of self defense is

a law of necessity, pure and simple, and before the de-

fendant would be justified in shooting the deceased, she

must be in danger, or apparently in danger, and the situ-

ation carefully adapted as to reasonably appear to the de-

fendant of either losing her life or receiving great bodily

harm at the instant when the shooting of the deceased occurred.
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(' INSTRUCTION 14

THE COURT INSTRUCTS THE JURY that in order

for one person to take the life of another in self defense,

the acts and conduct of the deceased must be such as to

cause the defendant to reasonably apprehend that she was in

danger of death or:seripus bodily harm at the hands of the

deceased.

THE COURT FURTHER INSTRUCTS THE JURY that if

you believe from the evidence in this case beyond all rea-

sonable doubt that at the time the defendant shot the de-

ceased that the deceased was not conducting himself in such

a manner that the defendant could reasonably apprehend there-

from that the deceased was about to take her life or to cause

her serious bodily harm, then the defendant cannot justify such

shooting as self defense.
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( INSTRUCTION.lS

THE COURT INSTRUCTS THE JURY that even if

you believe from the evidence that the deceased had directed

words, however grievous and insulting, to the defendant, and

even should you further believe that the defendant through

fear believed that it was necessary to shoot as she did in

order to save her own life or avoid serious bodily harm, un-

less you further believe from the evidence that the deceased

had made some overt act indicative of imminent danger to the

defendant, then the defendant cannot rely upon a plea of

self-defense.

69
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ARGU~..ENT AND RULING ON nOTION TO SET
ASIDE VERDICT

November 16, 1977
TIlE COURT: Now, gentlemen, we're here to continue
our discussion on the deferidant's motion to set
the verdict of the jury aside. And Mr. Gregory as
counsel for the defendant concerns himself in
particular with the refusal of the Court to grant
InstructionD and Instruction Dl. Of course they
Bre self explanatory but r will read them quickly
if I may. Instruction n reads as follows: The
Court instructs the jury that evidence has been

I

presented by both the Commonwealth and the defense
which raises the issue of self defense. It is
therefore the burden of the Common\\leaIthto prove
beyond all reasonable doubt that the defendant did
not shoot the deceased in self defense. And if you
believe that the Commonwealth has not proved beyond
all reasonable doubt that the defendant did not
shoot the deceased in self defense then you must
.find the defendant "not guilty. Considerable doubt
was expressed about the propriety or validi.ty of
that instruction so in lieu thereof Mr. Gregory
submitted instruction DI, which is virtually the
same. The openirlg paragraph i.somitted. The Court
~nstruets the jury that it Is the burden of the
Commonwealth to prove beyond all reasonable doubt
that the defendant did not shoot the deceased in
self defense. And if you believe that the Co~mon-
wealth has not proved beyond all reasonable doubt
that the defendant did not shoot the deceased in
self defense then you must find ..the':defendant not, 70
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gui.lty. This instruction was refused Bnd the
defendant's exception was noted. Now, so there
we are. Now Mr. Gregory, r'll be happy to hear
anything that you have to say. We're on the record
now and then we will of course give Mr. Reynolds
an opportunity to respond if he so desires.

MR.. GREGm~y: If the Court please, as we discussed at some
length in chambers, I'm not sure whether it \,:'85 on the record or
not, but as we discussed during the trial of the case, it was my

ifeeLine that the burden was on the Commonwealth as expressed in
the instructions which you've read. My feeling in this regard is
based primarily ;:m t,.;'ocases, that would b€:' the Mullaney case,
the recent Supreme Court of the United States case, and the Frazier
Vs: Weatherholtz case, whLch is a ~lestern District of Virginia case,
in which it is, the rule of law in particular in the Frazier case
states that the burden is on the Commoo't>.realthto dj_sprove self
defense once the issue of self defense has been raised. Very
simply, that's the issue that's involved in this case. "'fefeel,
as I've expressed to the Court, that the instructions which we
offered should have been granted and move that the verdict of the
jury be set aside on that basis.

THE COURT: Hr. Reynolds?
MR. REYNOLDS: Judge, I have nothing to add to the discussions

that we've already had and the cases that I have cited in Chambers
to the Court.

THE COURT: All right. Well, let me begin by saying
that these were the only instructions that were
offered by the defense that related to the burden
of proof. Specifically to the defense of self

defense. Now the Court gave the fo~~o~~n~instruc-
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tions on behalf of the Commonwealth, all of which
have to do with the burden of proof. Instruction
E, H and I. And these instructions I think very
succinctly and clearly and forcefully in substance
tell the jury just exactly where the burden is,
just exactly how long it lasts, Bnd what not. The
old stock instruction that's hoary with age th6t
the Court i.nstructs the jury that the Commonwealth
must prove from the evidence beyond a reasonable
doubt every material fact. And if the jury have a
reasonable doubt as to the grade of the offense
then they must resolve the doubt in favor of the
defendant, and so forth. And this particular
instruction concludes: If you have a reasonable
doubi as to whether she be guilty at all then you
must resolve that doubt in fS,\7or of the defendant
and acquit her. Instruction E is even, doesn't
concern' itself with the grade of offense but it's
an instruct~on that certainly the three of us are
very familiar with, that the defendant is presumed
to be innocent of any charge and that the burden
of proof to establish her guilt rests upon the
Commonwealth throughout the case and at every stage
thereof, never shifts. The Commonwealth must prove
that the defendant is guilty of the crime charged.
It is not suffic~ent that the jury may believe her
guilty probable, etc. The defendant does not have
to prove her innocence. All that is necessary to
entitle her to an acquittal is that from the evi-
dence as a whole or lack of eViden.e~~a~s raised
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in the minds of the jury a reasonable doubt of
her guilt. Then the next instruction that relates
to the burden of proof, we're all familiar with
these, they're given invirtually every criminal
case that we have. That the burden is on the
Commonwealth to prove by the evidence beyond a
reasonable doubt every material and necessary
element of the offense charged against the defend ..
ant. Then we go i.ntowhat we mean by reasonable
doubt and those i.nstructions speak for themselves.
Now, Instr.uction G that was given on behalf of the
defendant--I sald on behalf of the Commonwealth,
I'm wrong, these i.nstructions were given on behalf
of the defendant, yes, they were--well, this
Instruction G also, no occasion for me to read it,
that relates to the presumption referred to in
Instruction 9, etc. Now, what are the responsibility
of the defendant, if any. Obviously the burden is
on the Commonwealth to establish the guilt of the
accused in that case beyond every reasonable doubt
by clear, distinct and reliable evidence and that
presumption remains with the defendant and did
remain with her throughout the case. It never
shifted. Now, as to the burden--as to the duty or
the burden, if any, on the defendant. (one word
unintelligible) talking about an old case of Simms
Vs: The Commonwealth, where they're talking about
the old instruction that the prisoner is presumed
to be innocent of the crime charged against her

until her guilt is established, and~s'of~:r'
.'......••



79

Instructions should be read as a whole and when
the above mentioned instruction is read in con-

it
nection with Instruction 6/is difficult to under-
stand how the jury could have any doubt on the
subject. The prisoner, that is the defendant in
this case, Mrs. McGhee, never has to prove any
fact even beyond a reasonable doubt or by a pre-
ponderance of the evidence. All that she has to
do, ~ll that she has to prove 1n any case, is such
a state of facts as will raise a reasonable doubt
in the minds of the jury as to the existence of
the fact or facts sought to be established by the
Commonwealth. And this was sufficiently stated.
In other words, the only burden at all on Mrs.
McGhee or any defendant in any criminal case, is
in. some way, in SOIDE' way and some how to show such
a state of facts as will raise a reasonable doubt
in the minds of the jury as to the existence of the
fact or facts sought to be established by the
Commonwealth. Well, the fact or facts sought to
be established by the Commonwealth was that the
defendant was either guilty of murder in the second
degree, murder in 'the first degree or murder in the
second degree or voluntary manslaughter. Now, the
only requirement at all on Mrs. McGhee was that'
after, I mean after these facts were set out, facts
that were sought to be established by the Common-
wealth, the only thing required on the part of
Mrs. McGhee was to raise a reasonable doubt in the
minds of the jury as to the existence' 01. the fact

#'4
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or facts sought to be established by the Common-
wealth. Certainly there was no burden of proof
that shifted to her. Now, Mrs. McGhee pled self
defense ~ That I think "~e recognize to be an
affirmative defense. Now, the recent case, fairly
recent case from the Supreme Court of the United
States of, now this is Hullaney I was looking for
the Patterson case--this is a 1977 case. Gordon
G. Patterson, Jr. Vs: The State of New York, June
17th,1 1977. And'it ta.lks about burdens of proof,

i
and it talks about affirmative defenses and what
not. The decisions aTe manifold that within limits
of reason .and fairness the burden of proof may be
lifted from the state in criminal prosecutions
Bnd cast on the defendant. The limits are in sub-
stance these, the state shall have proved enough
to make it just for the defendant to be required
to repel what has been proved with excuse or ex-
planation. Or at least upon a balancing of con-
venience or of the opportunity, etc. Now, we thus
decline to adopt as a constitutional imperative
that a state must disprove--this is very much in
point with the defendant's position here--and r'll
repeat, we thus decline to adopt as a constitutional
imperative that a state roust disprove beyond reason.,
able doubt every .fact constituted any and all
affirmative defenses related to the culpability of
an accused. Traditionally due process has required
that only the most basic procedural safeguards be
observed. We will therefore not distur~balance

. ... 5



I'.•.

81

struck in previous cases, holding that the due
process clause requires that the elements included
in the definition of the offense of which the
defendant is charged proof of the nonexistence of
all affirmative defenses has never been constitu-
tionally required and we perceive no reason to
fashion such a rule in this case. In other words,
Mr. Gregory and Mr. Reynolds, you're both probably

in
familiar with this ease,/this case the Supreme Court
of the United States is saying that where the

I
defendant has raised an affirmative defense whether
ir be irtsanity, whether it be self defense, that
the burden is de'finitely not on the Commonwealth
to prove beyond, or to disprove beyond a reasonable
doubt that the existence of this particular affirm-
ative defense. This case has a good deal further
to say but I won't bore you all, neither will I
bore the record with it, I just simply cite it as
a position of the Court. Now there's another rather
interesti.ng case, it came up from the City of
Martinsville, that was decided on October 8th, 1916,
which had a great deal to say about the Mullaney
case, Mullaney Vs: Wilbur, which has given us all
problems. But I think the Supreme Court of Virginia
certainly from our standpoint has put to rest
permanently many of the questions that had been
raised by Mullaney, particularly about our criminal
procedure. Now I think it interesting in that
particular case the Court specifically approved an
instruction that we gave in Mrs. ~~~~e~case,
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the identical instruction and it has to do with
the presumption-that every unlawful homicide in
Virginia is presumed to be murder in the second
degree. Now I'll read it if I may, then I'll
conclude my remarks. This is instruction that the
Supreme Court of Virginia approved in the Hodge
case and this is an instruction that we gave in
the McGhee case, and I don't recall the number but
it's in the suit papers. The Court instructs the
jury :thatevery unlawful homicide is presumed to

;

be murder in the second degree. In order to
elevate an unlawful homicide to murder in the first
degree the burden of proving the element thereof
is upon the Commonwealth. In order to reduce an
unlawful homicide from murder in the second degree
to manslaughter or excusable homicide,this is what
we had in Mrs. McGhee's case, excusable homicide,
or excusable homicide the burden is upon the defend-
ant. It is your duty to consider all the testimony,
no matter by whom introduced, and ascertain there-
from if the defendant is guilty or innocent, and
if guilty of what offense. That's the identical
instruction that we gave in the McGhee case. To
repeat, it's the identical instruction that the
Supreme Court of Virginia approved in the Hodge case.
So, Mr. Gregory, it's my feeling that the instruction
that you offered just singling out and simply saying
and saying no more that the burden is on the Common-
wealth to establish beyond, or to disprove beyond
a reasonable doubt an affirmativ~.t.defe".,of the

!
!
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defendant would be very confusing, very misleading.
So for that reason the instruction was refused arid
is being refused, and for that reason the motion to
set the verdict aside for this reason will be denied.
And to that action please let the record show the
d~fendant objects and excepts.
Opal Marie Hale McGhee, you may stand, if you please.
Opal Marie Hale McGhee, I sentence you to serve
twenty years in the penitentiary of the Common-
wealth of Virginia, that being your punishment
determined and ascertained by the jury. ~~. Gregory,
thank you for your services.

MR. REYNOLDS: If the Court please, there are two counts.
THE COURT: Right, please excuse me. There was a
second count and it's my further judgment that you
serve one year in the penitentiary, that being
your punishment ascertained and determined by the
jury on Count 2 of the indictment, which specifically
was the use of a firearm in the commission of a
felony. These sentences of course shall run con-
secutively. Yes, Mr. Gregory?

MR. GREGORY: If the Court please, in regard to the sentence
which you just imposed, would it also be possible at this time,
Mrs. McGhee has asked me to note an appeal to this decision, to
make provision the transcript be made a part of the record, auto-
matically.

THE COURT: Automatically, yes, sir. Very definitely,
it will be, if you desire, the record will be
transcribed Bnd then you can take it from there.
But I do want to commend you as Court-ap~nted



INDICTMENT: MURDER AND USE OF
FIREARM IN COMMISSION OF FELONY

\

\.FINAL JUDGMENT ORDER
II
YIRGINIA:
i
I

I In the Circuit Court for the County of Henry this the 16th.
}~ay of November, 1977. \

~OMMONWEALTH OF VIRGINIA
. Irs; #21,072
OPAL ~UffiIEHALE MCGHEE

This day came again the Attorney for the Commonwealth, and

FPal Marie Hale McGhee, date of birth 7-23-35, who stands convicted

ff a felony, to-wit: Murder and Use of Firearm in Commission of

FelOny was again led to the bar in the custody of the sheriff of

~his court and came also John L. Gregory, III her attorney heretofo e
ppointed.

Thereupon the attorney for the defendant moved orally that

he verdict of the jury be set aside as being contrary to the law, i
nd the evidence and without evidence to support it, which motion was

enied, to which action of the Court the defendant by counsel

,bbjected and excepted.

The Court then asked the defendant whether she desired toI

bake a statement or to advance any reason Why judgment should notI .
I

be pronounced against her. The defendant having declined, theI
Court finds the defendant guilty of Murder and Use of Firearm in

bommission of Felony as charged in the indictment, and sentencedI .
~he defendant to confinement in the penitentiary of this Commonweal h

~or the term of twenty(20) years for murder and one (1) year for
fse of Firearm in Commission of Felony.
I At all times during the trial fo this Case the defendant
I
~nd her counsel were present.I
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I The Court orders that the defendant be allowed ~ days
credit for the time spent in jail awaiting trial.I
! It is adjudged that the Commonwealth recover from the defenda tI

Ii

I~he sum of $313.72, the costs assessed in this proceeding.
Ii
Ii John L. Gregory, III Esq., is allowed for his
Ii ---
j;services as court-appointed counsel for the defendant in this court

tII The defendant is remanded to jail to await transfer to the Ii
i

penitentiary.
",-I
I'

The attorney for the defendant noted an appeal to the
I

,Supreme Court.
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ASSIGN~mNT OF ERROR

It is respectfully submitted that the Trial Court

erred in denying Instructions D or Dl submitted by the Defendant,

which Instructions shifted the burden of proof in proving self-
defense to the Commonwealth.
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