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VIRGINIA: o |
IN THE CIRCUIT COURT OF THE COUNTY OF GLOUCESTER
March 7, 1977

it THE GRAND JURY CHARGES THAT: ,

| On or about January 26, 1977, in the County of Gloucester, Peter
Danié] Smith did steal property, namely, cash money, jewelry, camera, and
other'ifems,of personal property, collectively having a value in excess of
$1Q0;OO, belonging to Wi11ié'L° Brooks, Jr. and Mary Brooks.

Virginia Code: 18;2-95

A true bill.
gNot a true bi11:

| %44 iy A Gt i1
I~ A (T — |

Upon the evidence of Exxie Robins, Ronald Keith Robins, Mary Brooks

F.H.Stratton,Jr.
¢ and Deputy Sheriff Deway:wanx, witnesses sworn in open court and sent to the

grand jury to give evidence.

Filed: March 7, 1977
In,Openp Court

Clerk.
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IN THE CIRCUIT COURT OF THE COUNTY OF GLOUCESTER, ON MONDAY,

THE 7th DAY OF NOVEMBER, 1977

Commonwealth of Virginia
vs. (Felony No. 2455 - 3/7/77 - Grand Larceny

Smith, Peter Daniel
Wicomico, Virginia 23184

This day came again Harry A. Morris, Jr., the Attorney for
the Commonwealth and Petef Daniel Smith, who stands convicted for
a felony, to-wit: "Grand Larceny" was again led to the bar in the
custody of the Sheriff of this Court and came also George M. Rogers

III, attorney for the accused, heretofore appointed by the Court

‘to defend him.

And the Probation Officer of this Court, to whom this case
has been previously referred for investigation, appeared in open

court with a written report, which report he presented to the

- Court in open court in the presence of the defendant who was fully

advised of the contents of the report and a copy of said report was
also delivered to counsel for accused, and the Attorney for the
Commonwealth as provided by law.

Thereupon, fhe defendant and his counsel were glven the right |
to cross~examine fhe Propapion Officer as to any matter contained

in the said repoert and to present any additional facts bearing upon

- the matter as they desired to present. The report of the Probation

Officer is hereby filed as a part of the record in this case.
Whereupon, the Court taking into consideration all of the

evidence in the case, the‘report of the Probation‘Officer,'and

the mattérs brﬁught_out on cross-examination of the Probation

foicér and éuch additionai facfs as were présentgdvby the defend-

ant, and it being demanded of the defendant if anything for himself

- he had dr knew to say why judgment should not be pronounced against

<



ﬁimﬁaccording to laﬁ, and.nefhing beiﬁg offered er aileged iﬁ delay
‘of judgment, it is accordingly the judgment of this Court that the
defendant is hereby sentenced to confinement in the penitentiary

of the Commonwealth for the term of Four (4) years, and that the
Commonwealth of Virginia do-recover against the Séid defendant its
‘costs by 1t about its prosecution in this behalf expended in the
amqunt of $ .

Whereupon, counsel for the defendant moved the Court to set
aside the verdict as being contrary to the law and evidence; that
the U4 year sentence imposed herein be suspended; which motions after
argument of counsel, were overruled.

Whereupon, counSel for the defendant advised the court of his
intention to note an appeal of this case and the court doth order the
eourt reporter to provide a'transcfipt of this trial which is to be
made a part of the fecord in this case.

And it is further ordered that as soon as possible affer the
entry of this order the defendant be removed and safely conveyed

according to law from the jail of this Court to the said penitentiary

Common Law Order book 23, page 18 .

A'Cepy—teste:

' Charles E. King, Jr., Clerk

&

By . | . Depfty Clerk
~5]1-




MARY LINDA BROOKS, a witness called on behalf -

of the Commonwealth, having been duly sworn, testified as

follows:
Q. In‘particular, what money was missing?
A. Two dollar bills.
Q. Two dollar bills?
A. Right.
Q. How many two dollar bills did you have?
A. Ten. I had been saving them.
Q. And how many were missing?
A. All of them.
Q. All ten?
A. Yes, sir.
Q.

All right. What other money, please?
A. About $170.00, and I had an envelope that had
money in it that was my mother's, and I was going to take it
over there in the next couple of days. It was hers.
Q. Do you have knowledge of how much money was in
that envelope?
S OA. Yeé,ﬁéir; If.ﬁéé”a fivé dollé; Bill aﬁd fivé-onés;
MR. MORRIS: Mr. King, would you please let us have
the envelope that is in the file that was introduced in the lower
court? | ‘ _
| | ._THETCLERkﬁA Yes,.sif..
- BY MR. MORRIS: . (Continuing)
Q. I show you this envelope, Ms. Brooks, and ask

if you can identify that, please? co -



" A. :Yes. That's the.one.
Q. All right, Which envelcpe is that?
A. It's the one that the money was in, the five
ones and the five dollar bill.
Q. MR. MORRIS: Your Honor, I would introduce that
as Commohwealth's Ekhibit No. 1.
THE COURT: Commonwealth's Exhibit No. 1.
NOTE: At this point, the envelope is marked and filed

as Commonwealth's Exhibit No. 1.

BY MR. MORRIS: (Continuing)

Q. Now, what did you do with that envelope?
Let me ask you this. Where did you find the envelope?

A. Where did I find it?

Q. Where did you find the envelope?

A. On the floor underneath of a whole pile of mess
when I was cleaning up.

Q. All right. What did you do with this envelope
lafer on?

A. I called-Deputy»Sher:ff Evans and told him that
I found an envelope and that I knew there was money in there,
and whoever got tpé mohey; the money had to be torn, because of
the way the envelope was torn. . So, he _came and got it and took

. : RITa
it back. Plus, it had a piece of‘paper in there with writing
on it, and tﬁat was in each half of‘fhe énveiope. |

Q. I show you this'piece of paper and ask you if you
can identify that, please?

A. Yeah. That was in the envelope.

Q. That piece of paper was in the envelope?

2]



Yes.

With the money?

?>O.D>

Right, with the.money.

Q. The money being the one five dollar bill and the
five one dollar bills?

A. Right.

Q. How was the paper placed in the eﬁvelope?

A. Well, the smaller part was in this side.
It was torn in tWo, and each part was in each part of the
envelope that I found.

Q. All right.

MR, MORRIS: I would introduce that as Commonwealth's
Exhibit No. 2, Your Honor.
NOTE: At this point, the two pieces of paper are

marked and filed as Commonwealth's Exhibit No. 2.

BY MR. MORRIS: (Continuing)
Q. What did you do with that card?
A. What?
- Q.  What didiydu do with that éard'after you found
it, Ms. Brooks? |
-A. That piece of paper?
Q Yes.
AT gave that to DéputyASheriff Evans, too.
Q A1l right; Do you recall what day you gavé that
‘to him? | . |
A. The 27th, the.very next morﬁing.
Q. The next morning after you arrived and found

£~
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thg-break4in?

A. Yes. I callea him the next morning.

Q. Right.. I quife undérstand that. Now, as to these
two dollar bills, and as to the other cash money that was in the
'hoﬁse, you didn't haye'ahy serial numbers written down on any
of them, did you? . |

A. No.

EXIE ROBBINS, a witness called on behalf of the Com-

monwealth, having been duly sworn, testified as follows:
Q. Let the record show that she pointed to the
defendant, please. How long have you known Peter Daniel Smith?
A. Well, all my life. I mean, since he's been born.
Q. All right, Did you see him on this particular
Wednesday, January 26th, 19777
A. Yes, sir.
Q. All right. Would you please tell us how many
times you saw him and what he did each time you>aaw him?
A. Well, he come over into the Tasty Freeze,
and he_give me an ordér fqr two large barbecues. So, Mrs. Cook
fixed-the.barbecues for him, and I went to the window to take
it to him, and he gived me, he passed me a one dollar bill
first. It was torn. |
| Q. Did you say it was a_tofn one dollar bill?
A. Yes, sir. Then, he gived me a two dollar bill.
So, I give him the change béck.
Q. Now, Mrs. Robbins, you saylyou récéived a torn
twé dollar bill. Did anyone else see this torn two .dollar bill?
A. It was a one dollar bill. e :::o?

T



Q..-I‘m*sofryh This tofn one dollar bill, did
anyone else see this?

-A. I went back and showed it to Mrs. West, and I
asked her would it be all right to take it, and she said
"Sure, go‘ahead.” So, I went back to the cash register and
put it in there and gave him his‘éhange back.

Q. All right. Then, did you see this man again
that evening?

A. Yes, sir. He was gone out of there for an hour.

He was with Lloyd Jeﬁkins.

Q. Lloyd Jenkins?

A. Lloyd Jenkins. So? they went out and come on
back in here and orderedvtwo more barbecues, two more large
barbecues. So, he give me another two dollar bill, and he give
me fhe eighf cents.

Q. All right. Did you see him again that afternoon?

A. Yes sir. He went off, went out again, and stayed
about a half hour. I expect it was a half hour. Then, he came
_on_back,_and«he wanted four small ones and two large cokes. So,
he give me two dollar bills then. So, I went ahead and give his
change to him.

Q. Well, who was he with on this occasion?

AL _Well,lthe last time he was,in, quyd Jenkins .came in
with him.

"~Q. All right.- Now, you‘stated three times. Was_he
in a fourfh time? ‘ | |
A. .Sir?

)
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Q(Y’Was he in a fourth time? . How many times did he.
come in that evening?

A. Well, Danny camé in, bﬁt he -- well, he came
in twice, but you see, on the last time, I gave him the four
barbecues, and he just sat there and ate them, you know,. in
the builaing.

Q. All right.

A. Then, he got up and he came over to the ice cream
side and got two milk shakes. One was vanilla, and one was.
cherry-pineapple, and he gave me another two dollar bill.

Q. He gave you another two dollar bill?

Yes, sir; which was the fifth two dollar bill.
So, he gave you five two dollar bills?
Yes, sir.

And a torn one dollar bill?

o op oo P

Yes, sir.

Q. All right. Now, Mrs. Jenkins, what did ybu do with
the one dollar bill after you received it?

A. Mrs. Robbins.

Q. . Excuse me. Mrs. Robbins, what did yéu ao with
the one dollar bill, the torn one dollar bill, after you received
it from Mr. Smith?

AL Wéll,-I“went down aﬁd showed it to Mrs. West in

the'kitchen, and I asked if it would be éll right to take it
and she told me yeah; to-go ahead, but to tape it together.

Q. Was it faped togetheré

A. No, sir.

Q. Now, did you put it to one side;vor did yourfpﬁ%;‘;

s St s g .
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it with the rest of

He
rt

B

A. I put it in a little drawer iixe she told me.
Q. Was it with the rest of the pills?
A. No, sir. I put it in with the two dollar bills.

Q. Okay. Now, could you roughly describe, if you can

recall, where the one dollar bill was torn? 'How close to the

end was it torn?

. Well, it was torn kind of not quite halfway.

A
Q. All pight.
A

. Not quite halfway to the enc.

Q. I show you this one dollar bill and ask you if

you can identify that at all, Mrs. Robbins?

A. Yes, sir; that's it.

Q. How can you tell?

A. Because I can tell, because when he give it to

me, I was going to try to tape it, but we didn't have no tape,

so Iijust put it in just like it was. It was torn just like

that.

That's it.

Q. All right.

A. It was torn like that, but that sure is it.

Q. You said that the bill, in answer to Mr. Morris'

question, was torn not quite halfway. Now, do you nean it was

bnly torn halfway through?

"~ 10



A.

Q.
A.

Q.
A.
Q.

A.

A.
Q.

closed up?

A

the money.

Q
A
Q.
A
Q

in the drawer?

deposited, or

No, sir. He passed me -- when he passed me the

dollar bill, both pieces was there.

It was in two pieces then.

Yes, sir.

Oh, okay.

And I was going to tape it, but we didn't have

no tape, so Amy told me to shove it in the drawer, so I put

it in the drawer with the two dollar bills.

Did you do anything with it after you shoved it

No, sir. I put it in the drawer with the rest

of the two dollar bills.

"And that's the last you saw of it.

Yes, sir. I put it right in there.
Now, that night, who made up the money to be

to be taken from the Tasty Freeze when you all

Well, let's see. Mrs. Cook and I counted

And did you and Mrs. Cook count it that night?
Yes, sir.

And you ' counted all the: money?.

(Shaking head affirmétively).

Is that right?

. -



want to speak

i e) ? oo

Yés, éir. Wércoﬁnted all the mOney;

And you did on that night, is that right?
Yes, sir. |

What did you do with it then?

Well, we put it in the cash box. I don't

out of turn, but I said "Well, I got five two dollar

bills at one time from the same person," I even showed it to
Mrs. West.

Q. What did you do with the cash box?

A. Well, the boss took it home.

Q. Who was the boss taking it home?

A. [Edgar West.

Q. Did you receive any othegytorn one dollar bills
during your shift besides this one dollar bill?

A. No, sir.

Q. When you counted the money that night, did you see

any other torn one dollar bills besides this torn one dollar bill?

A.

EDITH ANN WEST,

No, sir. That was all we had.

‘a witness called on behalf of the

Commonwealth, having been duly sworn, testified as fcllows:

Q.

Did you see any money with your eyes that was in

any way damaged or mutilated?

A.

Q.
A.

Yes, sir.

'Would you please describe what you saw?

Well, I was inthe back room working, and the girl_

that I had there in the front, who was working the counter that

night, came to the back door and asked me if it was all right

Ta12
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her. to take this. piece of money; and'I looked at it, and ‘it
was torn in half, and I told her it was all right, and for her
to put it in the drawef underneath the tray.

Q. All right. When did you next see this money,
Mrs. West, this torn one dollar bill?

A. The next mofning when I went in my cash box to
fix 'my money to go to the store at 10:00 o'clock.

Q. In the morning?

A. Yes, sir.

Q. All right. Now; where was the cash box? Where
did you get the cash box? |

A. Well, the cash box was brought home that night
by my husband when he came home, but I didn't go in there that
night. I only went in there in the morning to get the money
straight.

Q. To ydur knowledge, was the box opeﬁed from the
time it left the Tasty Freeze until the time you opened it the
next morning?

A. No, sir..

Q. It was not opened?

A. That's right, sir, nét opened. The girls close
the cash register and put the money in the cash box, and my
husband brings. it héme..

Q. It was in your hbme‘overnight?

A Yes, sir.

Q. And yéu toék it to work the next morning?

A

Yes, sir. We always take a certain amount to work

L
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 in the:morﬁing and'leavgnthe rest at home,. _
| 'Q. Ali‘right. Now, did yoﬁ‘see the torn dollar bill
again the next day?

A. Yes, sir. I saw it the next morning when I went
in the cash box. It was torn, and I took it and laid it aside,
because I didn't use it.

Q. What did you do with that torn dollar bill?

A. I put it in the box, then put it in the safe until
I had a chanée to go to the bank.

Q. Did you give it to anyone that day?

A. Later on that day, Deputy Evans came over and
asked me about the money, and I told him I had taken in some,
and he asked me if he could see it, and I told him I would
have to go home, and he asked me had I taken it to the bank,
and I said né, that I didn't take it to the bank.

Q Did he come and see you that day?

A. Yes, he came o&er later that afternoon.

Q And you gave it to him?

A Yes, sir. He came down and gbt it.

Q. I sﬁow.ybu {hié and asklyou:if yoﬁ can ideﬁtify-
it, Mrs. West.

Al Weli, I can't definitely say it's the same one,
but the dollar bill was‘torn in half. Like f say, whether this
is the same one;orunét, Iadbn't-knbw, IvknoQ'IAhadia dollar bill
fhat was torn;' |

Q. Was it torﬁ in the same manner as this?

A. Yes, sir.

Q. Now, did you see who had handed this torn instrument

-

o ' ' ‘_A...- 14 B

to the lady who was working for you?
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.'1Nog sir;«bécausé'l was working in the back room.
Who was working the front counter that night?

Exie Robbins.

O x> O =

All right. Now, you say this one_dqllar bill
. was képt in your safe until it was given to Deputy Evans?

A. Yes, sir.

Q. Was it locked up in your safe?

A. Yes; sif.

Q. Now, in response to Mr. Morris' question, you
said that from the time the cash box got home until it was
opened up the next morning, nobody had opened it, is that right?

A. Yes, sir.

Q. But, you had taken sbme money out of it, is that
right, and left it in the safe at your home.

A. No, sir. All the money is brought from the store
at night and put in the safe at night until the next morning, and
then, I take my money out. |

Q. All right, When you took the box -~ I take it it's
a cash box?- |

A. That's right, sir. We have a small box.

Q. Was the cash box, without being opened, put into
the safe, or was the money taken from the cash box and then put
‘into the safe? |

A.i No, sir. - Thé cash box islbrought in the home at
night, and IAput it in the safe until the next morning. ]Then,

I take my money out.

Q. All right. Does the cash box go into the safe,:

too? .. . . - 12~ | ""_' 15



A. Yes, sir. Nothing is femoVed from the cash
box at nighttime. |

Q. And then, the next morning is when some of the
money was taken out and left in your safe?

A. Right, sir. |

Q. All right. So, you didn't see this dollar bill
or see a torn dollar bill. from the time that Ms. Robbins asked
you about it until_you saw a torn dollar bill in the cash box
the next morning, is that right?

A. That's right. I didn't count the money that
night, sir.

Q. Okay. And as you were very fair in saying, you
‘can't say that this is the same dollar bill that you saw that
night, is that right?

A. That's right, éir; I had a torn dollar bill,
but whethér that's the same one or not, I don't know. We had
a torn dollar bill that was taken in that night. That's all
I can say.

Q. As a.matter of fact, you can't even say, can you,
ma'am, that the torn dollar bill that you sawvthe next morning
was the saﬁe one that you saw the‘day before, can you?

A. Well, I assume it was the same one taken in the
- night, becauée -

Q. I tunderstand that,'bgt that's an assumption. You
can't stéte_that as a fact? because you weren’t there the rest
of the evening, is that right? | |

~A. No, sir. I didn't count the money that night.

Q. Did you see any other torn dollar bills in, the _

T
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"box besides that one?
A. No, sir. That was the only one.

Q. Did you have any other torn one dollar bills in

your safe?
A. No, sir.

EDGAR WEST, a witness called on behalf of the

Cbmmonwealth, having been duly sworn, testified as follows:
Q. I direct your attention to the last week in
January of this year. Do you recall who picked up the money,
who took it home, and this sort of thing during this week?
A. January the 26th?
Yes, sir.
I took it home.

You took it home that week?

s 0 0

I carried the box home. |

Q. From the time you picked it up from the West
Tasty Freeze to the time you brought it home, what did you
do with the box?

A.. I don't bofher the money at all. The girls at
the store put the money in the bdx, I put it in the car and
lock it, then carry it home, and that's it.

Q. Did yéu see Mrs. Exie Robbins that night?

A. Yes, sir.

.Q. All right. Tell me in what condition the box
was when you got there that night to pick it up?

A. Well, the»bdx stayed underneath the counter, and
at the time we closed, we took the box out and checked the ca;h
registers. That's the first thing we do. ' ____’17

-14-
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Were you there when that was done?
Yes.

Were you there when the money was counted?

No. I was trying to get everything straight

for the next morning, and the girls are charged with that.

Q.

Okay. Now, when the box was handed to you,

was there or was there not money in it?

bedroomn.

it in the

A. There was money in it.

Q. Was the led closed?

A. Closed.

Q. Did you open it again?

A. No.

Q. What did you do with it when you got home?

A. I carried it home and put it in the my wife's
Q. Did you give it to her.

A. A lot of times, she's asleep, so I just put
bedroom.

Q. What‘did'yoﬁ do with it?

A, I puf it in the bedroom.

Q. Any particular place in the bedroom?

A. Most of the time, I just put it on the dresser.
Qﬂ fOkéy; Now; did you go_to'wbrkvthe nextiday?

A. Oh, yes.

Q. Whereabouts do you work? -

A. I've been in the service for 45 years.

Q. When you got up the next morning to go to WorK ,-.

-15-



where was the box?

A,

O O o O > O

.Samé biace:

Same place?

Huh-uh.

And so, you didn't see the money put in the box?
No, sir. |

And when you got the box, it was closed?

Right.

So, you don't know whether there was any money

in the box or not, do you?

A.

Q.

There better be some in there.

I understand there better be, but you didn't

actually see it, did you?

A.
Q.

A.
Q.

No, but that's --
Just answer my questions.
That's what the girls are for.

Right. I understand that, but you didn't see

any that night?

DEWEY W. EVANS, a witness called on behalf of the

‘Commonwealth, having beén duly sworn, testified as follost

What are they, please? (Indicating Commonwealth's

Exhibits 1 and 2)

. Al

This 1s an envelope which I retrieved from

Mrs, Brooks' homeL

Q.

A
Q.
A

What Exhibit No. is that, please?
Exhibit No. 1.
All right, And this is an envelope?

Yes, sir.

L . w



Q. Tell me what you know about that envelope? -

A. Yes,vsir.

Q. Tell me what you know about that envelope.

A. This was in the -- this particular envelope was
in thg master bedroom of the Brooks' home.'.It was lying on

the floor.when I first observed it.
Q. All right. How did you come to be in possession
of that envelope?
A. I retrieved it from Mrs. Brooks.
Q. All right. Now, ‘how about the other item, Exhibit
No. 2°?
A. This particular item was on the floor also, in the
same area of the en&elope.
Q. ALl right. When did you get these items, what day?
. I picked these up on the 27th day of January.
"The day after?
- The day after.

A
Q
A
Q. The day after the break-in?
A, Yes, sir.

Q

All right. What did vou do with these two items?

’A,A I had these items processed for fingerprints by
tﬁe;Newport News Pélice Department.. |
Q; All right. What did you do tﬁen?
A. I got them back,_and_ﬁben, I submitted them to
the Consolidatgd Laboratory in Richmond, Virginia..
Q.V'All right. Then, how did you éome to be in

possession of them again? —_— 20

-17=-
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Thésejwére'sent back to me.
By whom?

By.Mr. Davis.

Who is Mr. Davis?

He's a fracture match and handwriting éxpert

for the Consolidated Labs in the State for Virginia.

Q.

A
Q.
A

date.

Q.

The Forensic Laboratory?
Yes, sir.
Do YOu know when you got those back roughly?

It was in February. I can't remember the exact

All right. What have you done with them since

you received them?

A,

Q.

method?

WoRENH el 2 o) >

.

They have been locked up.

All right. How did you receive them? By what

They were sent by certified mail.

All right. And you received it as ceptified mail?
Yés, Sir  - o |

Was the seal broken when you received it?

No, sir; it was not.

- All right. i‘show you another item and ask you

if. you can'identify this, please?

A. Yes, sir.

Q. What is that, please?

A. This is a one dollar bill. It has my initial and
the date on it, 1-27-77. - jom—-

-1
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Q. Is it on both pieces of the one dollar bill?

A. Yes, sir; it is.

Q. Are your initials and the date 1-27-77 on both

pieces of the other two exhibits also?

A. Yes, sir.

Q. All right. How did you come into possession of

the one dollar bill?

A. I received this dollar bill from Mrs. Ann West.

Q. Mrs. Ann West?

A. Right.

Q. Where?

A, At her home.

Q. And who is Mrs. Ann West?
A.

She is the co-owner and manager of the West
Tasty Freeze in Hayes, Virginia.
Q. What day did she give these to you?

A. On the-27th day of January, 1977.

Q, - What did you do with  -the dollar bill that she gave .-

to you?

A. I also submitted this, along with these other items,

to the Police Department in Newport News to see if they could

-obtain some fingerprintsufrom'the dollar bill.

Q. Would it be correct to say that the dollar bill

followed the same route of travel as the other exhibits,. 1l and 27 -

A. Yes., sir; it did;

Q. And you received that from the lab by certified

mail also? -

P>
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A. Yes, sir.
And it has been locked up also?
A. Yes, sir.
MR. MORRIS: I have no further questions.

THE COURT: Thank you, Mr. Morris.

Mr. Rogers.

CROSS-EXAMINATION BY MR. ROGERS:

Q. Deputy Evans, now, as to Exhibits 1 and 2, the

envelope and the piece of papers, did you retrieve these from

the floor or from Mrs. Brooks' hand?

A. I got these from Mrs. Brooks' hand.

Q. Okay. How many pieces were you handed?

A. Pieces? I know this paper was in the same shape
that it's in now, the two pieces in the envelope here.

Q. So, she handed you four pieces separately? In
other words, they weren't attached in any form?

. A. No, sir; they were not.

Q. Okay. Now, at the time that these items were
sent to Newport News, did you hand carry them over there for
prints? _

A. Yes, sir;.i did.

Q.. And after the ﬁrécessihg was done on thosé, you

hand carried them back?

A. Yes, sir; I did.
Q. Okay. Then, on the trip of these exhibits>up to .

Richmond, did you hand carry those?. , e



A. Yes, sir; I-did.
Q. And you turned those over on February the
- 2nd of this year? You can check your notes if you want to.
A. Yes, sir.
Q. And your tufnedvthose over to.Mr. Cleon C.
Mauer? | “
A. Mr. Mauer.
Q. Okay. And you did not see Mr. Durley. B. Davis
that day? |
A. No, sir: I did not.

DURLEY B. DAVIS, JR., a witness called on behalf of

the Commonwealth, having been duly sworn, testified as follows:

A. I'm a Questioned Document Examinér for the
State of Virginia's Bureau of Forensic Science and Crime Labortory
System under the Division of the Consolidated Labortory Services,
and I'm assigned to the Northern Virginia Branch in Merryfield,
Virginia.

A. This torn envélope, which is marked Exhibit No. 1
for the Commonwealth, this torn note, which is marked Exhibit No.
2, andvthis torn dollar bill, which is initialed by me as evidence,
all three were received in my labortory for examination.

MR. MORRIS: Your Honor, may I introduce it as Exhibit

MR. ROGERS: If the Court please, I want to object
to the introduction_of.the.torn)dollar bill as an exhibit since
‘the chain of evidenéé haé not been established on this.

Q. Where did you receive this dollar bill, may I ask?

A.  In my laboratory in Merryfield, Northern Br§nsé;of
—. %
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the Bureau of Forensic Science.
Do you recall when you received it, sir?

Yes, I do. It was February the 2nd.

Where did you receive it? From whom?

- o e

This was recieved in what we call a lockbox.
It's a van that carried evidence between the Central Laboratory
and the Northern Branch. I got it out of the lockbox where Mr.
Cleon Mauer put it.
Q. Did you see Mr. Mauer place this in the lockbox?
A. No. He was in Richmond and I was in Merryfield.
I have a notation as to Mr. Mauer putting it in the lockbox in
Richmond, and I received it out of the lockbox. This is the way
we currier our evidence.
Q. But, you didn't see Mr. Mauer place that in the box?
A. No. -‘He was in Richmond and I was in Merryfield.
Q. And in the normal course of your business, how does
a lockbox of the sort get from Richmond up to northern Virginia?
A. Well, it's in a very secure van that has an alarm
system. There is an armed guard driver, and there is a CB dr
whatever, a shoftwavé radid, and when the lockbox arrives, the
principal examiners, the documeﬁt examiners and the paint examiners
and chemists, open the lockbox together and obtain the evidence
that's ﬁarked.fdp:them. o »
Q. Buf, Mr. Mauer did not come up to yéur lab at
northern Virginié?
A. No, he did not. It was an armed guard.
NOTE: At this point, the torn dollar bill is marked

and filed as Commonwealth's Exhibit No. 4. _.*_ﬁ.Zﬁig
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Q. Before you get'into”thatvexamination, what did
you do with them when ybu finished examining them?

A. T placed them in an evenlope, sealed the envelope,
placed a certified mail sticker on it, and mailed it to Deputy
Sheriff Evans. | | |

Q. By certified mail, sir?

A. Yes, sir.

Q. ~Now, for what purpose did you examine these three
exhibits?

A. T was requéstéd to examine these three items to
see if they could have been torn apart all togethef in the
same transaction, if the note and the bill were in the envélope
and torn at the same time as the envelope.

Q. All right, sir. How did you go about this, if I
may ask? What'procedure?

A. Well, it's a meticulous examination that requires
low power magnification, and it's a matter of placing the right
sides of each of these three items together and the left sides
together and seeing if the shear marks match.

Q; Did you have occasion to make a photograph of these
instruments placed as ybu described?

A. Yes, sir.

Q. -Do you have: it with ybu today?

A, i do. |

Q. Would you let us see it,‘please? Did you
make this photograph yourself, sir?

A. It was made under my direction.
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A, 'Ali righf.l fhis ié apprdximafély a five
and-a-half times enlargement of Commonwealth's Exhibit No. 2 and
Commonwealth's Exhibit No. 4, the note and the dollar bill respectiv-
ely. These are superimposed to show the findings I have, and in
examining this evidence, it was determined that the noté,
Commonwealth's Exhibit No. 2, and this is an enlargement of it,
was torn in pieces which matched perfectly, were torn'apart, and
the picture, the enlargemént here of Commonwealth's Exhibit No.

4, the dollar bill, was torn in two pieces which matched exactly.

The sheared edges of the note and the sheared edges
of the dollar bill do not match. The vertical sheared edges
do not match perféctly, but ‘approximately one and three-quarter
inches of the note and one and three-quarter inches of the doalar
bill's sheared edges have contour edges that are the same. The
contour for that distance 1s the same. The sheared particles
of the edges do not match exactly, but the likelihood of anything
~--well, it's extremely likely that these were torn when they were
held together when they had sheared edges with a contour that
matched this distance. |

Well, the sheared edges on the envelope don't have
the éame contour as the sheared edges on the note and fhe dollar bill

Q. So, they could have been torn at different times,b
'fhe enVelbpe“fnjnfhé dblléf bili‘of the énvélopelfrom the piecé.
of paper,VExhibit No. 2?

A. Experiments with énvelopes-that I have conducted
indicated to me that'they could have been torn at the same time,
or they could have been torn at a different time.

e R7
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Q. I%Ahas inéonéiusiVe?

A. It was inconcluéive.

Q. Okay. As to the dollar bill, Exhibit No. 4, and the
piece of paper, Exhibit No. 2, you are not saying that the contours
of the two are identical, are you?

A. I'm saying the contour is the same for one and
three-quarter inches, and by contouf, I'm using a special
term, contour meaning the shape of the tear; which is shown
by this picture, the shape of the tear. I could not say
that the sheared edges were the same because the sheared
edges don't match exactly, but the contour is about the same.

Q. It's similar?

A. Using the word contour, I would say that they have
the same contour, which means to me that they -=-

Q. The curve is the same?

A. I admit the edges don't match, but I'm saying the
contour is the same.

Q. You are not saying, are you, sir, that they have
identical angles, are yéu?

| A. Well, what I'm trying to say is that a contour
means that the lines are about the same.

Q. A contour generally is a curved line, right, or
one,féllowing thé edge? “ “ |

A, Well, I wo@ld say that a contour means a curved
line, yes.

Q. A curved line, and you're not éaying that the degree

of the curve between the piece of paper, Exhibit No. 2, and ‘the
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curVe of Exhibit No. 4, are the same, are -you?
| A. Wéll, I'ﬁ just not quité sure when you say anglé

what you are referring to. Now, I'm maféhing the edges by curve,
which really doesn't have an angle, but the general contour of
this note is about the same as this here, and I admit that the
little sheared edges don't match, bédause they pfbbably‘wefen't
stuck together, and they are of different paper strengths. .

Q. And how tall frcm top to bottom is a dollar bill?
Well, sir, thé doilar bill is 2 and 19/36 inches.
All right, sir.
The note is 3 and 1/16 inches.

So, for about the first two-thirds of the way?

ST S -

0f the dollar bill.

Q. Right. Of the dollar bill, the best you can say
is that the curves are similar.

A. It matches about 1 and 3/4 inches of the note.

Q. But, you cannot in your expertise and in your expert
opinion state unequivocally that these two were torn af the same
time?
| A;H No, I.can}f, uniésé fhe forn fibers match, and they
don't match.

Q; And the fibers did not match?

A. 'Theifibefs didn't match.

MR. ROGERS: If the Court please, at this time, I
would make a motion that the Commonwealth's evidence be stricken.
'If the Court please, I realize that the evidence at this stage.
is taken in the light most favorzble to the Commonwealth, but
by the same token, even with the evidence taken in that lighgj_

~. &8
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i{;s étilljinéumbent‘ﬁpbn {£é Comm§nweaifh to pfo&é theif
case beyond a re;sonable doubt.

If the Court please, we have two things here that
the CommonQealth has to do, prove that the crime has been

committed -- I don't think there is any question about

‘that. We surely don't question that. Second, they must prove

that the defendant did it.  Now, in order to do this, the

Commonwealth must get from the description of a torn dollar bill

he hasn't done if, or he would have done it.
If the Court piease, we had an expert in here. All

he could say was that it was similar, and in his bottom line,

he could not say that they matched. He could not. say they were

.to the dollar bill, and if the Couft pleasé, he can't do it, and

torn at the same time, and if the Court please, without that, all -

this testimony from Exie Robbins and Mrs. West and Mr. West, all

that shows is thaf Mr. Smith had a torn dollar bill, something
any'bf us could have,had; and if is no crime to possess a torn
dollar bill, and that's all fhe Commonwealth has, and if the
Couff'pléasé;'héfis nbf-évennih a position to overcome the

burden at the end of his evidence, and based on that, I would

make a motion that the evidence be stricken.

THE COURT: Thank you, gentlemen,  for your statements.

Rogers.

MR. MORRIS: I have no questions, Your Honqr.

—27- : —
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At this time, the Court overrules the motion. Next witness, Mr.

30
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