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COMMONWEALTH OFVJRGJNIA,
CITY OF VIRGINIA BEACH

'-J . TO-WIT:

, '.~ or" •.

In the Circuit Court of the City of Virginia Beach:

The. Grand Jurors of the Commonwealth of Virginia, in and for the hody of the City' of Vir~'l?~

and now attending the said Court, upon their oaths, present that . .'. . _.'.

HELEN E. LANE A JKj f} £'1,Y"~ 5i0111J1 er~)rl';~e.
on or about the a."tIL_. day of .__M~y .. . .in the year 19_.'Z~.in the said City of Virginia Beach;

.Virginia, did feloniously' kill and murder one infant.
;
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. Va•. Code 18_2-30
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'- Vs.. r' FELONY,
HELEN E. LANE

.' INDICTMENT FOR MURDER

,
.i A TRUE BILL
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INSTRucrION II

'l11eCourt instructs the 'jury that invohmtary manslaughter

is the killing of one accidentally, contrary to the intention of

the defendant, acconpanied by such carelessness or recklessness

on the part of the defendant as is incorrpatible with a proper

regard for humanlife.

"

------
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INSTRUCTION NO. /)/

The gist of the crime of involuntary mansl~ughter is

criminal negligence; it must be shown that the negligence of

Helen S. Lane was gross or culpable negligence; culpable or gross

negligence is that which indicates a callous disregard of human

life and of the probable consequences of her act; criminallia-

bility cannot be predicted upon every act carelessly peiformed

merely because such carelessness results in the death of another,

but in order for criminal liability to result from negligence,

it must necessarily be reckless or wanton and of such a character

as to show disregard for the safety o~others under the circum-

stances likely to cause injury or death; and unless you believe

from the evidence beyond a reasonable doubt that the infant was

born alive and that Helen E. Lane was guilty of negligence so culpa-

ble or gross as to indicate a cal~ous disregard of human life and

the probable consequences of her acts and that such negligent acts

were the direct cause of the death of the infant, you shall find,

the defendant not guilty of involuntary manslaughter. ,,~/.. ..
~/7;'77

/.? . / {--"-uLtC977~"'-1.. {/ E.... ..-.--_ ....
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. INSTRUCTION NO. I '-!)1-

Involuntary mansl~ughter is the killing of one accidentally, contrary

to the intention of the defendant, while ~ the prosecution of some unlawful,

but not felonious act; or in the Unlawful performance of a lawful act, accompanied

by such carelessness or recklessness.on the part of Elayne Lane as is incompatible

~~e._--------------------

r,'

--_ ...•-._ ...--_ ..-----

with the proper regard forhuinan life •.

5
Commonwealth v. Lane



Aug. 9, 1977 - Judge Vakos

CO:t-lMONWEALTHOF. VIRGINIA

vs.

HELEN E. IANE

)

)

)

D 4230
"

Upon an indictment for Murder

The court doth order for the recording verbatim of the evidence

and incidents of the trial of this case by Phyllis Dobrinsky, a court
reporter of Jaime & Browning.

Whereupon, came Larry Slipow and Edward Hanson, the assistant

attorneys for the Commonwealth, and the accused, Helen E. Lane, who pleaded

not guilty to said indictment, tendered in person by the accused, and was

on the 7th day of June, 1977, found guilty of Involuntary manslaughter,

and her case referred to the Probation Officer of this court fora report,

again appeared in court pursuant to her recognizance heretofore entered

into, and also came Steven Swain, attorney for the accused,' said attorney

being of the accused mvrl choosing, and also came the Probation Officer and

rendered his report in open court, which report was ordered filed as part

of the record in this case, and after considering said report, and hearing

evidence and argument of counsel, the court doth enter up judgment on the
jury verdict of June 7, 1977.

It being demanded of the accused if anything for herself she had or

knew to say why the court should not now proceed to pronounce judgment

against her according to law, and nothing being offered or alleged in delay

thereof, it is adjudged, ordered and decreed by this court that the said

IlelenE. Lane, aka Elayne Summerell Lane, age 18 years (8-21-58) be

sentenced as an adult, be and hereby is sentenced to confinement in the

penitentiary of this Commonwealth for the term of 5 years. 6



Whereupon, the defendant by counsel, informed the court of her

.ntention to apply to the Supreme Court of Virginia, for a writ of error
,nd moved the court to allow the defendant to remain on bond pending said

ppeal, and over the objection of the assistant Commonwealt~_ attorneys,

he court doth grant said motion, and the accused is continued on her bond
or her appearance in court.

The court doth further order that the transcript of the trial of

his matter be made part of the record when filed with the Clerk of this
Jurt.

7
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ASSIGNMENTS OF ERROR

1. The Court erred in permitting the case of

involuntary manslaughter to go to the jury where the Common-

wealth failed to establish that the infant died as a result

of some criminal agency.
2. T~e Court's instruction of the definition of

involuntary manslaughter was an incomplete statement of law

and the Court failed to give the proper instruction offered

by the Defendant.

8
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iJrnronwealth 's Brief in
h::osition to Petition for
riWrit '(i)fError

Ii
I

is obvious that such meconitIDl w~ eXIX)lled durwg t-..b~Wh pro~

as noted by the experts=,and proved the infant was alive ",ven WJ;.apped

and put in the pag. Therefore, because the photographs were repre-

sentative of facts in issue and were supported by the evidence, they

were properly admitted to the triers of fact.

III. TEE' COURT'SINSTRUCTIONOFTHELAY"'" OF ll.wOLtWJ\RY .~1AN-
SIAUGHTFR ~VAS CC'HPLE'I'E.

Involuntary manslaughter can be one of t~~ major classifica-

tions of cri.rres. It is the killing of one accidentally, contrary

to t..'1eintention of the parties, either in the prosecution of some

unla\vful but not felonious act, or in the imprope..rperforrrance of

a lawful act. hJhent.l1eCorrrmm..,ealth predicates t."'e charge upon t.l1e

violation of a statute (an unlawful but not felonious' act), it mst: sho.-'

tl1at such violation was the proxi.rnate cause of t."'e homicide. Beck

v. Commonwealth,216 Va. 1, 116 S.E. 2d g (1975) If, ~..,ever, L'1e

Ccflronwealth predicates the charge up:m an irpro;;er perfomance of a

lawful act, it must showthat the perfornance was so improper as to

constitute negligence so gross and culpable as to indicate a callous

disregard of h1.J!"'RDlife. Beck, sUf.lra.

In the instant case, the facts reveal the Cormomvealth 's reliance

only upon the theory of the inproper perfo:rr:Bnceof a lawful act,

I ({ the giving of birth .. __~~~ i~_~l~;~~on ~~_~~_-~ def~i1-

.s..~t \A~S ,~laVlful, but thather conouct durmg the birth. process and
..'.-' .--.....-/ \.---., \~".--'

imrrediately thereafb~r ,vas so i.rnproperas to constitute negligence

so gross and culpable as to indicate a callous n.isregard for hUI':'aTI

life. In liniti..Tlg Instruction No. 11 as given, the Court insured

.- 14 -
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t.1"'.a.tt.h.e jury could fi!ld ule defenda.nt quilt)' of involuntary nan-

slaughter only if it believed her negligence conformedto that severe

standard. Andwhenconsidered in conjunction with Instruction Nos.

14 and 15, it is clear that the instructions as a Hhole state the law

applicable to the particular facts which t.rleevidence tends to prove,

Hawkinsv. Edwards, 117 Va. 311, 84 S.E. 654, and that the rights of

the defendant have been protected. Accordingly, defense argument

should be dismissed.,

IV. DEFThTDANT'S OFFEPED INS'IRUCI'ION l6C \"1AS PROPERLY REFUSED
BY THE TRIAL COL"RT.

The instruction, as offered, contains no language requiring

defendant to cornforrnto any standard other than her own. The roncept

of negligence is that a person's actions and conduct are to be viewed

and judged against the standard of a reasonable :manunder the exist-

ing circumstances. This is the concept of ,,,hat can be termed sirrple

negligence. S.irnplenegligence, however, is not sufficient for criminal

liabili ty . The negligence required in a criminal proceeding must be

rrore than the lack of. ordinary care and precaution and rrore t1m rrere

inadvertence or misadventure. It is a recklessness or indifference in-

compatible vath a proper regard for hurranlife. Bell v. Cdrrrronwealth,

170 Va. 597, 195 S.E. 675. -In order to find this degree of negligence,

the defendant's conduct must be judged against the reasonable ITBIl standard,

and her deviation must be so great as to showrecklessness or indifference

incompatible with a proper regard for hunan life. There is TO provision

in the law of negligence for defendant's conduct to be vie-led agai..'1st

no existing standard.

- 15 -
10



things.

. Po Hecartea ..•Dizec t 230

2

3

4

5 I

Q

A

fQrthe money.
Q

..:\ndwt-.t.1 t ~"lOuld you do wi tll the bott lea?

p.ncl we t d. take them in and cash them in

Okay. All right. Did you go over to

6 this 'bag for' a. reason?
7

6

9

10

II

12

A

Q

A

Q

A

Yes.

t-Jhat did you do once you got over

I opened it up with a long pole.

How did you open it uo?.•
I stuck the pole in and just opened

13

14

up the bag.

15

16

17 and a who

16

19

20

21

22

23

24

25 thiI!g@~... "
1l'~

Q

A

Q

A

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

cou RT REPORTERS

NnRF'nl K VIRGINIA



P. Mecartea - Direct "){'l':;'.i.J

Q L'1 what?
2 In the to'~;els and th.'l bucket.
3 Q Okay. Pat, '{V'~n you saw that wh2t
4 did you do?
5

6

A

Q
Iran homeand called the police.

All ri~~t.. i'las anybody. with you over
7 there by the scene '1

Did you tell anyoody aOO'u.t it ~qhen you

No.

Cb.. yeah. I told my p&rents about that •.

~n-..o called tl:'..2 police?

I did.
Andwhat di.d you do after you called the

well, me and my dad went: over to the

Um,"P.um.

A

Q

got home?

A

Q

A

Q

police?
A

scene.
Q

"i And then he stayed there end I ran. back

home to direct the police over.

IS

14

13

12

10

8

II

9

18

17

16

19

20

21 Q Okay. Did the officers respond?
22 A Yes.
23

24

Q

A

i\bottt how long was it?

i\bout five minutes.
25

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS
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c. s 353

2

until we know wbathe is ....•.we wi11interpose
.-,-. "'" ~ .. ,-

the objections whenwe see what he has to say.
3 ':: ,~..

4 . -_ .•._.• -oOO •..• __ .~ ::' , .

15

6

7

8

DR. CHARLESSPRINGA'l'E. called as a witness on

behalf of the Commonwealth.baving been first duly sworn,

was examined and testified as. follows:
9

10
l1IBECT ExAMINATION

:."' ' ..

; :13

21

13

23

12 BY MR. SLIPOW:

Q Doctor. tell us your name and spe11

14 your last name for us. please?

IS A Dr. Charles Springate,' S-P-R-I-N-G-A-T-E.

16 Q Doctor, it 18 a 11ttledifficult to

17 . bear back here. I heard the response to it. In the future

18 cOuld you speak up just a little bit.

19 Now.directing yow: attentionto a year ago
".

20 1May11, 976. by whom wre you employed at that time?

A Commom4ealth of V1rgin~ .•

Q In what capacity, sir?'

. A Deputy chief medical examiner.

Q How, where are you presently employed .•
2S

Dr. Springate?

22

24

JAIME 8<BROWNING
CERTIFIEO SHORTHAND REPORTERS

COURT' REPORTERS

NORFOLK. VIRGINIA
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c.' Springate - Direct 354

i A

I 2 Q
3 A

4 Q

8 of Virginia any
6 A

7 Q

8

9

10

II

12

13

14

I am. not.

Okay, where are you residing at?

In Maryland.

You are not employed by the Commonwealth

longer. Is that correct?

Right.
You indicated that you are a doctor.

what is yow: specialty, sir?

A 'orens ie patho logy •

Q What is forensic pathology?

A Forensic pathology is sort of a super-

specialty in pathology which is concerned with performance

of autopsies of a coroner' s nature or medical examiner. s

nature. autopsies which have medical-legal importance for

III de~rmin1ng cause and manner of death. That would include
16

17

18

19

20

autopsies which are of homicide victims. accident victims.
that satt of thinS. as well as victims of sudden, unexpected

death.
Q Was that one of your duties, to perform

autopsies. when you were in £.act employed by the Coamonwealth
21

22

of Virginia, sir?

A Yes.

23

24

25

Q NOW, would you be kind enough to give

us your medical background and how you arrived in your field

of,expextise 1- ~ =-'~.._'1'
JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOL~. VIRGINIA
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c. Springate - Direct 355

2

3

4

5

8

7

8

9

10

11

12

13

14

15

18

17

18

19

20

21

22

A After obtaining a bachelor's degree in

general sci.ence I attended medica.l school In St. Louis at. _
, .

Washington University, graduating In 1961.' I then had

five years training in pathology. which consisted of

anatomic pathology; that's performance of auto psi as and

examinations of colons, other surgical specimens which

are removed by surgeons.

Clinical pathology is essentially laboratory

medicine. I bad training in that alsQ, which is hospital

laboratory type medic1nE!~which is chemistry, bacteriology,

hematology or the study of blood and blood banking. Then

thad t7l:aining also in forensic pathology' which I have

a-fready des cr ibed" ;'•.' .'

Q Now, after you received this additional

five years of training, doctor j where did you proceed with

yourmedlcal endeavors?

A I served as ass is tant medical examiner

for tile State of Maryland far over sixyaars before I came

to Virginia.

Q And in that performance of those duties

did you perform autopsies a.s well in Maryland?

A Yes.
23

24

25

Q How long were you employed by the

Commonwealthof Virginia?

A About fouryears.

JAIME & BROWNING

CERT.IFIED SHORTHAND REPORTERS

COURT REPORTER"S

NORFOLK, VIRGINIA
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C. Spr ingate - Dirac t

Q And did you have occas ion to be

2 qualified in the courts of the State of Virginia as an

3 exper t in forens Ie pa tho logy?

4 ,'" A Yes.

356

l5 Q Have you been qualified in the City of

e Virginia Beach previous 1,.?

7 A' Yes.

8 Q Whatother juris diet ions in the state

9 have you been qualified in?

10 A Norfolk, Hampton, Newport News; all

11 over Tidewater; all the counties and cities I believe of

12 T1~1at~r • "

13 Q Okay. Could you es tlmate for us the

14 nUmber of times that you have been qualified as an expert?

IS A Ob, I bave tes tlfied I suppose 0.10

16 hundred timas, two hundred fifty times .1 don't really

17 know.

18 Q Doetor"'-
19

20

21

22

23

24

MR. SLIPOW: Excuse ma,' your honor. I

would ask thecour t to accept and acknowledge

, Dr. Springate as an expert 1n the field of

forens ic pathology.

THE COURT: Any questions?

MR. STANT: No ques tions about that,

but, your honor, we would like to ask SO~-- "16

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK. VIRGINIA



2

3

4

15

6

7

8

9

10

11

12

13

. C. Springate - Direct

questions relative to the ultimate questions

that are going to come up here that we will

make.

THE,COURT: We are talking a.bout at

this point art expert in his field.

MR. STANT: Just in his field,

that' s right.

JuSta second, your honor.

Your honOr'~ we would like to as k --

..all right, let Steve go ahead.

vom DIRE EXAHlNATION

357

14 BY MR. SWAIN:

115 Q Dr. Springate, were you an intern after

16 you finished medica.l school?
17

18

19

A.

Q

A

Yes.

Where did you do internship?

In Cleveland.
20

21

Q And what did you study While you were

there or what did you do as an intern?
22

23

24

25

A

Q

A

Q

Pa tho logy •.

Only pa thology?

Yes.
DO you have any degree inobstetrlcs1- 17

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



c. Springate - Direct

A No.

,.,": ..•.

358

Have you delivered anyehildren?2

3

4

15

Q

A

Q

A

Yes.
How many?
Somewhere between

, /, ' .. ,',

....•oh, around fifteen

6 ortwt!nty, in ~dieal school.
7

e

9

10

11

12

13

14

15

16

17

18

19

Q'
A

Q

doctors there?

A

BY MR& SLIPOW:

Q

In medical school?

Yes.

Is that w:Lt:h the assistance of other

Yes.
MR~SWAIN: No further questions.

'1"BE COURT:: You may proceed.

MR. SLIl?OW: Thank YOu', your honor.

DIRECTEY~TION (Cont'd.)

Now, Dr. Springate, directing your
20

21

22

tlttention to May 12, 1976, did you have occasion to come

in contact with the body ofa newborn infant baby at eha t

time?
23

24

A

Q

Yes.

Now, I am going to Sh~l you a three-page
25 document that counsel for the defendant has a copY' of, ancf"- - 18

JAIME & BROWNING

CE.RTIFIE.D 'SHOR,THAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



c. Springate - Direct

ask you if you can identify tbat document?

359

2

3

4

5

6 811'?
7

8

9

A

Q

A

Q

,
A

Q

A

Yes .•

What is the document itself?

It is a copy of the autopsy protocol.

Did you perform an autopsy On that body,

y~s .•

And that is ,'our findings there?

Yes.
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Now, I am going to show you a

photograph that both counsel for the defendant and the

a.ccused have had an oppor tun:l.tyto examine and as 1<you

1f you can identify that photograph?

A Yes .•

Q What is the photograph, sir?

A It is a photograph of the baby on

whomI did the autopsy ..

MIt.• SLIPOW: If the court please,

at th!s tid I would move to introduce the

photo~aph into evidence as Commonwealth's

Exhibit Number 17, th~ autOpsy report as

COmmonwealth's Exhibit Number 18.

THE COURT: You gentlemen have

seen it?
I ,.-_. 19MR. STANT: Yes, your hOnor. .

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



at this point.

MR. STANT: Pardon?

nmCOURT: Dowe knaw that at this

object to the introduction.
mE COURT: Ladies and gentl<amen

of the jury, you may'step into ,the jury

roOm for amomen t, please.

(The jury withdrew from the courtroom.)

MR. STANT: Nowt your honor, take
,
them up as to the report firs t.

The doe tor' 1s here and he can

~s tify as to his findings. The Commonwea 1th

attempts to introduce that to do:by indirection

what they can,'t do directly, and that is to

have an opinion of the doctortelativ.e to the

cause of death. And,in that respect, your

honor, the doctor is qualifications as a

pathologist I don't believe qualifies him

to make a judgment relative to'the judgment

tha t the jury MSto make. He can te 11 them

what he found. but he cannot tell them his

opinion as to any cause of death by '.;,.-

THE COURT : We don f t knOt" tlla t

2

3

4

!l

6

7

8

9

10

II

12

13

14

13

16

17 ,.':

18

19

20

21

22

23

24

23

point?

c.' Springate •. Direct

l1R.. S 'rANTrThis is whatt S in thisi

JAIME & BROWNING
CERTIFIED SHORTHANO REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA
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2

3

4

l5

6

7

8

9

10

II

12

13

14

13

16

17

Ie

19

20

21

23

24

23

. '. ::

c. Springate - Direct

pa~r, your honor ; that' s why I am

objecting to it.

Ma. SLlPOW: .We~ill take the cover

. sheet off.

NR. S"tANT { Got to look a.t the rest

of it. I haven 't: seen it.

MR. SLIPOW': If you will look in

the file you will find. The statute makea

it admissible.

MI. SWAIN: Your honO%,thefacts

are admissible, but opinions given I don't;

think are admissib1e in the front page. I

think the facts exactly what is found would

. . beJ but not bis opinions.

THE COURT: You say heiB no t

qualified to give an opinion as ito the
cuase of death?

MR. SWAL'l:' I don't know what

facts it is based on. I am not' saying

he cant tin this particulAr case., But

be can giw the facts as he found them.

but the opinions contained 1nthat report

should not be given, beca.use -~ only the

faets that are contained in that report.

10m. STA1'tT: See the

JAIME BeBROWNING
CERTIFIED SHORTHANC REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA
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c. Springate ...Direct 362

accident .•....

MR. $.lAIN =, S intilar to an automobile

-~--,.._~

:. ~.':"the court.,

in what he found in his examination.

not available to ~stify.

,
if the r~porthas been filed for seven days
with tbecourt tha't it ois admissible. And

that reportlsbeen filed for seven montbs,lIith

MR. SLIPOt'1: Judge, if a forensic

pathologist •...

mE COURT: tlhat is the section of

the code the. t we are loclting for?

MR. SLIP<Xv; 19.2-135 rlr..gs a bell,

but I, couldn f t swear to it. It says that

Number two. your ,honor,:' \V'e don't

quarrel with the facts that 3%'e contained

THE COURT:: I amstill'looking. It

wasn't 135.. "YOU have had access to this

report, have younQt?

MB~ STANT: I have hadacces s to

the report, your honor, at least Mr. Swain

has. But .
r---' MR. SlvAIN: Wehave no quarrel with
i '"! the raper titse 1f,' but I think the only time
iI this report can come in is when the doctor.s
I
L

2

3

4

!l

6

7

8

9

10

II

12

13

14 , ,

IS

16

17

18

19

20

21

22

23

24

2S
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!l

6

7

8

9

10

II

12

13

14

13

16

C:o Springate ••Direct

point: is the opinion tha t he gives as to

the cause of death should not be included

in t1"'.atreport, and let him testify about

that l<1batever hiaopinion 1s ~ased on and

to let bim give that so we can~oss ...

examine him instead of it gohigto the

jury.

MR. SLIPOtH 18.2 -268 '••.~ no.
That's blood alcohol.

certificate of analysis' 19.2-187.

That may be drug analys is •

l.m.HANSON: I got it. '19.2-188.

MR. STANT: Jus t a secotld. Judge t

I don't think he oUght to talk with the
witness while he is on the s tahd. I am

sorry.

363

17

18

19

20

21

22

23

24

23

MR. SLIPCX.J': Was it relative to

testimony? ' ' ,

WITNESS: No.

MR. STANT:: Well, let .s>~4it till

the doc tor gets off the stand.".'"
. i" ,-

mE COURT: It app$ars"tbat our
court of appealBM8 held that 'the cause

of death is merely, an expression of opinion

and the statute does not include or accord _,~.,,23
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2

3

4

15

8

7

8

9

10

11

12

13

14 .-

II'

18

17

18

19

20

21

22

23

24

215

that the same dignity as other evidence •

Now, the lab report itself I

will take is admissib 1e under the statute?

MR. STAlrr: Yes. your honor.

'mE COURT: But not the opinion

expressed in the report?
MR. STAIn': Right.

Now, yoUX"ht)llor. as to the picture

of the child again.

ntECOURT:, I don t t have. any

problem at. all about that. It is not

even in color. If you are arguing,ss

your previous motion, it will inflame the

"jur1 ...-

MR. STANT: Yes.

mE COURT: No prOblem.

Mit. STAlilT: 01'..ayJ note my

exception. '

ItS. HANSON: Judge, did you admit

the report? I amsorry.

mE' COunT:' Only the findings j

not the opinions. ' H~'$ here.

MR" SLIPO'I1: l-lould you mark that

in evidence?
,--

THE COURT: Let fa bring the jury ~ 24
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3

4

15

e

7

8

9

to

It

12

:.; ,

c. Springate - Direct

back.

mE COlmT: You-all ready?

MR. StrIAL": yes:I your honor:-

'!'HECOURT: Br ing the jury in. please .•

(The jury returned to the" courtroom. )

THECOURT: The photograph will be
,
introduced m3rked Commonwealth' s Exhibit

Numb~r17. and the lab report Commonwealth's

Exhibit Number 18.";"

(So m:ttkedby the court~)

'mE COURT:' Autopsy report.

365

13

14

15

Ie

17

18

19

20

21

22

23

24

BY 'Kl,. SLIPOVl:
. > .

Q Doctor, I ask you to refer to document

that's been introduced into evidence as COll'imOnwea Ith'8

Exhibit Number18. I believe you previously testified,

that this is the -- ,YOW: findings with reieren,ce to that

~utopsy ,rep~t. Is that correct?

A Yes.

Q " Would you describe the infant that

the autopsy was performed on?'

A It was an infant measuring twenty

inches in length and weighing seven pounds.. The umbilical

cord andplacenb1 tfere attached.. It ,faS received in some

towels and plastic bags. There was no odor of decomposition.
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Cit Springate •..Direct 366

~'" .'.

Yes; seven pounds.

'Ihank you. What color hair did theQ

ihfant have?

The cord and placenta were moistli and the placenta had

been wrapped in a paper towe1 with numerous adherent

fragments of twigs and vegetation.

Q Doctor j I t~as thinking about something

else'. nid you give the weight of the infant?
A

7

15

8

4

3

2

8

9 A Black.
"..':"10

:,'.

12'

14

III

16

17

Q And li-i'latcolor were t~eyes?

, A Bl\tG. ' ;.,:-0 ',;,,';;'-"

Q NOW'p doctor. you tea t1fied tr:,4 t there

was' no notable decompos,itlon.' Is that correct?

A yes.

Q Have you had occasion to perform
autopsies on other newborn infants?

A Yes.
18

19

20

21

22

23

24

2ll

Q Would you relate to us the importance

or the reason that there is no decomposition in this infant?

A Well, -newborn infants'-. dead newborn

infants do not decompose in the same way as other bodies,

that is, children or adults ~ because there fS essantially

no ba.etexia in an adult •....I~m sorry, ina newborn dead

infant. It is the bacteria in the intest.!nal tract which

spread from the intestine into the blood vElssels and then 26
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throughout the bOdy which is responsible for much of tt.'1.e

2 postmortem decOmposition ..

3 Q Good. Doctor, did you notice any

4 Outward markingS (jf via 1ence ?

No.

It was a normal heart .for a newborn

".:~.. ' , .

a congenital abnormality?

an abnormality ~hich is present

Did you notice any congenital abnormal1tie

What was the condition of the heart

A No.
;' ~

Q What is

A That's

at' birth.

Q

..... A

Q

of the infant?

A

7

6

8

15

9

11

12

10

13

14 baby.

115

16

17

Q

A

Q

Whatabout all or the vital internalorga ?

TMy appeared normal.

Did you ascertain when you received the
18.

19

child if there were any obstructions or any respiratory

blockage?
20 A I did not find any, no.
21

22

Q Did you have occa.s1on to perform some

tests on the lungs?
23 A Yes~
24 Q Now. would you describe for these

215 lAdies and gentlemen what tests you performed on the lungs?~__.. 27
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3

4

!I

6

7

8

9

10

II

12

c. Springate - Direct

A The tests on the lungs of an infant in

a:CQ.$~ like this is to put: the lungs in water together,

then separately, then separate them into the five lobes,

and . then put: piec:es --amallp1ecesof the lobes into

water to sse if they sink or float.

Q WelIt dector ~ hOt" many lobes does a
human be.ing hava in their lungs?

A Five.

Q What is the purpose of determining

whether the lobes sink or not? ....

, A To determine if there's a1r in the

368

13

14

15

..!.r •..

Q

A

Q

Howl'iOUlda1r get into the lungs?

In a newooxon•..-

yea" sU:.
16

19

A By breathing •

. Q By breathing •

. And did you fl,oatthe lungs intoo!ientirety?

A Yes.
20

21

22

23

24

25

s,1.2:1

"... "

Q

A

Q

A

Q

tVbatwas the result when you did thatt

Both lungs floated well'in water.

And were they fragmented into lobes?

Yes.
What ~ the result with each of the
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c. Springate .~.Direct 369

f!.ve lobes. doc tor ?

2 A They all floated well •.

3 Q Arid did you divide them into subfragments?

4

15

e

7

e

9

A

Q

A

Yes.

Andwhat.l4'aa the result tbete1

10

II

12

13

14

1!5

16

17

Ie

19

20

2\

22

23

24

2!5

A I said that they werera ther we11 aera t.ed•

Q What were the color of. the lungs. doetor?

A They varied from pink.to madium red.

Q Now.what ue the color: of lungs in an

infant before he is born and before he bas htid oxygen in

his lungs?

A They are dark red color.

Q Now.what is the color of lungs in a

human being who has lived for a period of time after he

bas died? .., .

A After birth, you mean? '

Q An old~ human being aftexo death?

A They are ordinarily pink except for the

lowel:' parto.f the lungs. Ordinarily, if a body lies on

its back far a period of time the blood settles to the lower

part of the lungs Qr the back part of the lungs and those 29'
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parts of the lungs then became a medium to a dark red color

2, because of the presence of the blood. But if it: were not

3 fOr the presence of the blood they would be ordirtar11ypinkt

4 ,say,1..."1 a ten-year -old ehild.

15
~. . Q Doctor, were any tests performed on

6

7

".',.

A' Yes. .:-.....

8 Q tiould you re 1a te to thel!~ ladies and
..,' .

9 ~ntlemen what 'you did in ~t capacity?

10 ,'.- A 'l'J.tE! stomaeh was opened, under water and

"

11 there was air in the si:omach,about 3 cas.

12 Q HowWould air get in the stomach,

13 doctor?

14 A It or:dinarl1y ina newborn is swallowed

113 in 'the process of breathing."

16 Q Based on yOur observations did the

There ~1as laviditYt yes.

Howabout telling us what lividity Is? ~,_. 30

17 plactanta appear to be normal" doctor?

Yes.
And whi1t about the umbilical cord?

. It appeared to be normal, also.

Doc:tor, 1018S there any discoloration

baby? Was there any lividity? Excuse

18 A
19 Q
20 A

21 Q

22 0'0 the hack of the
23 me.

24 A

215 Q
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2

A . LtlJidity is a term meaning postmortem

se~tl1ngof the blood.
Q Howdces ltoeeur?

4

6

7

8

9

10

.11

AWe!l, after a person dies the blood
. .

s1mply because of gravity tends to settle'()ver a. period

of t~to those pszotsofthe body that are lowest,
'." "':,

r-$gardless of wbat pes 1tlon the body is itt.. And this

18 .'~."'".th()Separts of the body then become t1m:omafly a kind

o,fa dark red to a bluish red or reddish blue or purplish

color, which becomes more 4ndmore intense with the passage

of titne.
12

13

Q

A

~las there lividity in this in.fant?

14

1!5

Q Okay• WoUld there be lividity in any

humanbeing that has diedlmd laid for a while?
16 A Yes. unless. say; all of the blood
17

19

were drained out at the time of death. inwhi.ch case it

18. wouldbe very little. if any. lividity.

Q Tbenthe lividity that. you observed was
20 I ..

not a congenital abnormality of any type • was it?
21 A No.
22

23

24

2!5

.Q Doctor 21 can you te 11 us to a reasonab Ie

degree of medical certainty if this baby took a brea til on

its '*tl after it came out of its mother. s wound?

A
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Q

2

3

4

C<l Spr1ng4 ttl! - Direc t

Answer counsel's

372

!l

6

7

8

questions.

9 BY MR. SI~AIN:

10 Q ~.. spr1nga~9 you said that there

11 was as far as you eouldtelltio bacteria found in the

12 tnfant. Is that ,correct?

13 A There was no bacteria .••.I didn'tsGe

14 any microscop1cally in~e lungs. There was some on the

15 surface of the placenta.

Q On twa outside of the baby's body?

. A Unh-unh; the placenta ..

18 Q Youdota't say that's part of the baby.

19 de 1OU?
20

21

22

23

24

25

A I am sorry, maybe I mis,understoad the

questioner was try~g to answer it too completely. I

wasreferr ing to the autopy 's, .protocol.

, ;. Q Okay. And you found n~bacterla in

the baby.. Is that cor:ect?

A That's right.
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.,: ; ~:-.

373
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\I

12
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16

17

18

19

20

21

22

23

24

2S

Q All right.. And you determir.ed that

ad.eroseopieally It did yoU not?

A Yes.

Q By.examining the cells in the lungs?

A Bylooitingat seet ions of the various

organs, yes.

Q All :t:1gbtt sir. Do you have any report

that you prepared about the lungs and yourmierosoopic

examination?

A1'ha t's on page 30 f .•.-

, . Q YOU don'thave a separate sheet and

report that you prepared which you compiled into this

repCl.'t, do you?

A NO.

..Q No report$ of any sor twetre made of

each individual microscopic examination ()f slides?

A ihat's in the report on page 3.

Q All right. You are talking about

I'igbt hel'e~ are you not?

A Yes.

Q Okay. NoW, how does bacteria normally

gee1nto an infant? ..'...

A they coma in through nose and mouth.

through breathing or contact W'ith SOm! object or surface

harboring bacteria.
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S

C.. Springate - Cross

Q Doesnj t the fact that there 'ana

bacteria found in the lungs suggest this baby took very

rewbrea ths J if any?

374

4 A NO.

15

6

7

8

9

10

II

12

IS

14

13

16

17

18

19

20

21

22

2S

24

23

Q How many breaths would it be necessary
fora baby to taka bef()re anybacte:: 14 't-lOuld probably

enter?

A Well, many times no bacteria even

in an adult get into the lungs.. It depends upon whether.

an inhalation of mucus or material from nose, mouth.
and throat are inhaled intO' the lungs at the time of

death. Andmsny times tbi$ does not happen~ even in an

adult. so if I weE'S to take eectionscf arf adult I might

not find any bacteria1n IIIoflny, many cases~.

Q And it would take mucus in the lungs

to cause the bacteria. Is that what you are saying?
. .

A Yes. There are many bac~ria ordinarily

Ulan adult in nose, mouth, and throat. and if one aspirates
that material shortly before death or while dying then

lU,icro$copically we C4nsee bacteria in the lungs.

Q Nest.in YQUE' opinion did' .•-the fact

tlwre !Ii' no bacteria has no significance S! doesn it show

howmanybreaths the baby took?

A That's right.

Q Doctor,you also indicated I think that _ .'
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2

3

4

IS

6

7

there was no respiratory blockage of any sort. There was
~s.-ome r3=nt .e.Lm:a;;:gJ.9m!lMM~iE~.~

tb~&Qim~"~Ih/'~~4Mi~

A That's right.
~).tQ;*H&~

Q And do you know how long it takes for

these mucoid materials to dry up or to become crus ty or,
to evaporate?

8

9

A

1n a dead body?

Well; of course that would _. you mean

10

II

12 condi tiona •.

Q

A

Yes. sir. '

well. that would depend upon the

It would depend upon where it waB located.
13

14

15

16

17

18

19

20

21

22

23

24

2!5

It' WOuld depend upon 'Whetherthere1s something over the

head, wh$ther the mouth was open. there are many factors

tba t could influence it, really •.

Q So you ,(-louldn' t know hOW' long it takes

for that to evaporate,' would you?

A NO. not without a lot of other information

. Q All right.. . And generally or I would say

ninetY"11ine pet'cent of the tims when an infant is born in

a hospital. !sn'tthe mouth usually auctioned and cleaned

out?

MR. SLIPOW: Objection." Not within

the doctor'sfield of expertise as Mr. Swain
1'''-'-

brought cutin his examination. • 35
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c. Sprip~ate - Cross

MR. StvAm: I think he has testified

376

2

3

4

8

that he

THEcom!: I overrule;the objection.

He said he assisted in the delivery of what,

fiftec:n or twenty babies?

7 BY;MR. ffiolAIN:
8

9

10

Q

A.

Q

Is that not correct j doctor?
i .,- ~

Andwhat is the purpose.of suctioning

Ii ~t the mouth and the trachea? Isn't ittq:clear the

12 airways to fac11itate:breatb!ng?
13

14

A

Q And !antt. this done with! a mechanical

15 device downthe baby's throatt, to clean that: out?
18

17

18

A

Q

A

Yes. a little -- ordinu11y a rubber bulb.

Suction?

Suctloningbulb, yes.
19

20

21

22

23

24

25

. Q Ar;f. I t!;}J,pJua. ~.;Ja~
nO~=,alc,r1aw_~

.::... .:.:.~

th~4;1.1 •••• were there?

A We11. Id1dn' t mention the lungs them-

selves. t said that ....•tn the protocol I say the airway

contains a small lAl.DOtmt of mucoid fluid.

Q =:DftLvou. f.lnd.an:r inJ~~~.: 36-_Q~-~~
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A Well, if t~~y
"W'i;~ .

.2 I WOuldhave said so in the protocol.
3

4

l5

___ IIIIII!l!BAlZ'lfiIlDCmWl ii:l!!1#B4Ak~.~=re4~..=iQ$J4i¥$I4:~~4Yi:Z=.*IlliIk!¥lil!l!~Ztf1l12U&IIZlI=~••••••~ . .

• Q Well, I SUI asking you did you find any

lungs?

A I don't J;'eca 11.
6

7

8

Q

to th~

9

10

11

12

13

A

it were in SQ~

sa~ far up~.~~~;=:~~~lt,~red
over a ~V-'ijF~~i;W._fttiii~he.... .

1~
Q Well, you found this rrltc'oidfluid

f?¥#WVB@.8W1t~41!1$kl

a!:WavjhQ~11 .

A
p'.4!T

in the

JIi;Jst•.
Q Okay. Doctor t I think you also

indicated there was no trauma found on thE! baby at all.

14

15

16

16

17

19 Is that correct?
20

21

22

A

.Q

A

Yes.
What do yc>umean by trauma?

Trauma meaning evidence of blunt injury,
23

24

gunshot wound, stab wound, injuries of that type .•

Q Blow on the head?
25 A Yes. .. t.'"' -JAj_._ .. , ~~
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3

4

Q

A

Q

A

-.,.,.: '.",~

c. Springaf.a •. Crosss_
~

Didn't f-_.),j~

No.

378

15

6

7

8

9

10

11

Q All right.> Doctor, eat! you say with

&treasonable degree of medical eeJ:tainty beyond eo reasonable

doUbt heMlong this infant lived?

A Not in a t can't gi~ you a specific

Q Now, the five lobes of the lungs eaeh were
floa ted in the watar?

12 A Yes.
13

14

13

Ie

"7
18

19

20

21

22

23

24

25

Q And didn't they all have differing

degrees of aerati(>n1 Somewere only partially filled?

A There might have been some slight

vuiation from.one lobe to another. If there had really

been an unusual or a significant varationlwould have
tUl1dso.

Q Doctor, you have stated in your report

that they are rather well aet'st.ed. That doesn't mean they

are completely aerated. Right?

A That's right.

Q If .that were a grown pers on who had

lived for qui OJ some tim£!wouldn 0 t: you MVf! found the lungs
f!; _.- 6) .

well aerated? u6.
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3

4

IS

6

7

B

c. Springate ... Cross

A liouid I ..•.•I am sorry, I am not: sure

Iunders tand the ques t:f.on. Would I have found them

aerated in an adult?

Q Yes.

A yes) YEas ••..

Q And in. a ama11 child also they would,
bave been well aerated, wouldn't they?

A Yes.

379

9 Q Doesn't the fact that: these were
10

II

12

13

only ••• not completely aerated suggest therrawere only

vety few brea.ths taken?

A Well, there were $ number of breaths

takea in order to get this degree of aeration.
14

IS

16

17

16

19

20

21

22

Q
when bortl mi

d\J1" ing .~~ b

. A

A well, It:hink I ant getting beyond my

--

23 level ...-
24

25

Q

A

You don. tknow?

.••.•.of -- not I really think I am getting- _,_39
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e

7

8

9

10

II

12

c. S ringate .. CroSs 380

beyond my l.$vel of expet"t1s~ or into a different field"

I have not seen it myself. nor .-

of breattdng during birth

-!natty case that I have bad,: 'not in no au.~p$Y that I have

dpne dId .Lhave evi.dencethataerat1cm that, :1 saw in lungS

was'solely or even partially due to 1l).halatiOn or attempts

at breathing 'duxing bhth,that is, before'compl~te
13

14

. 19

e~pu1siqnoccurred.
Q

in the

respiratory center in the brain

infant ~ stop br$athing?

.•.-

20

21

22

23

litt1ebit beyond my level of expe'i:tise .• ,

. Q well. nave you everstudted any neurology

at amy of the til tudie,s of the brain, any o,f that while you

were inmed1cal school?
24

25

,A

You~an pathology studies of the brain?
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c. Springate - Cross 381

/

Q

2 went?
3 A

4 brain --

pathology J medical school, wherever you,

Yes, 'vEl studied many things about the

15

6

7

Q

Q'

And do you know

function.
Do you know where the respiratory center

6 1s loea ted in the br ain?

9

10

II

12

13

1.4

- . ~.

A

Q

A

Q

A

Q

Roughly.

Where would that be?
It is in the bra in stem.

In the br ain stem?

Uh-huh..
Isn' t the brain stem between a hole in

13 the skull 'tt1ith the spine coming out of that, that hole in

16 the back of the skull?

17 A 'It is above that hole that you are

16 referr ing to through which the brain communicates with the

19 spinal cord, yes"

20 Q It'is very close to the skull, isn I tit,

21 the respiratory center?

22

23

A

Q

Yes"

If there is a movement' of the brain
24 won't that affect the respiratory center occasionally?

23 A Well -- you are talking about now dur ing"-""- _._.'_.., 41,
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C. Springate ... Cross 382

2 Q I am talking about anytime you get a blow
3 on the head or
. 4

5

6 BY MR. SWAIN:

11R. SLIPOW: Objection •

Q

A

7

8

10

i;

12

13

14

15

- - dur ingb ir th e i therone •

MR. SLIPOW: Those are not the facts

we are dealing with and I would think the

ques tian would have to be conflMdt.o the

facts.

nm COURT: Cross -examination .•

I am sorry, now?

MR. SliAIN: Would you read back?

I am sorry, I forgot my own qures tian.
16

17
.. '.,..:,:

A

(The reporter read the question.)
It is - .•. I suppose it is.'''poss ible

18 that the respiratory center could be affected, say, by a

19 blow to the head.

20

21 BY MR;, SWAIN:

22 Q It would cause a depressed infant.
23 would it not?

24 A Well, this is ordinarily r~ferred to as

25 concussion, if you are talking about impact to the head, and._ 42
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sometimes cessation of respiration does occur during an

2 impact or as a result of an impact to the head.

383

3 t. Whetl-erthis is a direct effect on the respiratory

4 cen.ter or some other part of the brain a'ff,ecting respiration

15 I don't know. But persons can stop breathing as a result

e- of blunt trauma to the head.
7

8 this?
~

9 ;',

Q

A

And can a subdural

If it is ~arge enough 'to significantly

10 distort the brain causing herniation of part of the brain

d(lWn so that it presses against the brainstem. This is

12 S'; severe -- really a severe head injury or,~ result of a

13 severe head injury_

14 Q Would that have to be because of a blow

115 to the head in your opinion? .",:'~..

16 A Subdurals are ordinarily 'due to an

17" impact.
18

19 process?

Although they can occur dur lng theblrth process.--
Q And how do they occur;dur Lng the birth

20 ' A
21

22

23

24

Q

A

hea~h.

Q Could that be. caused during a precipitan.~,., .. 43
",
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delivery?

A
4d11•CIllW."i.Ei'B-"'.

Yes.
~

- _ Q Preci!ill:, d~1;=f;te4~
deliverY+ti4iiJw.tt~.~•••

A Yes'.

2

4

3

15

e

7

8 Q

Infant baby's very soft, isn't it?

Beg pardon?
Infant baby's brain's very soft •. is it

9 not?

10 A yes. ~.: ,.

II

12

13

14

115

Ie A Yes.
*WtL~

17 Q The eM ing of the shape of the head?

18

19 yes.
A

20 --- Q Doctor t when you noted on your report the

21 brain 1s soft and- .is within normal Umits t what do you mean

2Z by the brain 1s soft?

23

24

215

A

Q

A

That it is soft.

Like in any other infant?

Wellt it had the normal consistency of a- - _44
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brain, which 1s soft.

385

2 Q You meant it is normal, then; you didn'e
mean anything by "soft"?

4

IS

A

Q

Right.

Now, doctor, when an infant is born.
8 immediately after it comes from its mother before it is

,
7 disconnected from the umbilical placenta in the mother J do

8 you mow where the baby is. kept .1n re 18tion to the mother?

10

II

A

Q

A

Where it is kept?

In relation to the mother's body position.
You mean in a delivel'yroom? What the

12 normal procedure is in the delivery room?
.~- .'-

13

14

Q

A

Yes, sir, right, on theoPer's'ting table.

t think that would probably vary with the

IS facilities and the obstetrician and his philosophy what he

18 does with the baby.

17 Q Until that baby's been>disconnected and

18 the umbilical cord's clamped isn't it supposed to be kept

19 below the level of the mother's body?
20

21

22

A

Q

A

ordinarily, yes.

Do you know WM t the purpose of that is?

To let as muchblood flow into the baby

23 sSpos s ib Ie •
24 Q If that baby t s picked up and raised above

that position won't the blood flow the other way?
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2

3

4

6

A A small amount might, yes.

Q Do you know hot., much?
A I donlt. "

Q \tould it be .- go ahead.,

A ' A small amount, I mean you'd like the
baby to have it if possible rather than leaving it behind

,
7 in the placenta, but the quantity is not: very s ignif tcant.

8

9 towels?

10

11

12

13

14 towels?

13

16

17

Q

A

Q

A

Q

A

Q

A

Now. doctor •.•. have you looked a t these

Some towels came with the baby.

Is that the babyOs blood on the towels?

No. I don't see how it could be.

None of tbJ.! baby's blo"d was on those

I don' tsee how it could be.

Did you make that tea t?

The baby hsd no s tab wounds. The

Ie

19

20

p~centa was intact, and the umbilical corci;,was,intact ..

Therefore the blood couldn't get out of the baby~
Q Couldn't get OU~ of the placenta?

21

22

A

Q

It couldn't comeout 0; the baby.

Could it go into the placenta from the

23 baby 's umbilical cord? '

24 A I think very little of -it would have

23 leaked from. the placenta onto the towels.
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Q Are you saying that all the blood that is

2 found on
- .."'., _.,1'

A large loss of blood then?
Well~ ltis difficult to quantitate
There t s some blood.

3

4

7

A

a11,3kJ.t...m..,.
Q

A

blood on a towel.

Iwo &! " "./:

8

9

Q Doetor J are you familUlrwith the

term of fetal anoxia?

10

It

12

13 fetus •.

A

Q

A

Yes •.

And do you know what that is?

Tbeterm means a lack of oxygen in a
, .. -.T"':'-:

Lack of oxygen you said?14

1!5

Q

A Yes. ',~

16

17

18

\9

20

2\

22

23

24

25

. Q Do you know the causes of that?

A Well, I don't think I would be able to
enumerate them all.! am afraid I would ~~ t~ say that's

out of my area of expertise.

Q Isn't it a fact that could be caused by

st.rong, vigorous uterine contractions?

MR. SLIP<Yv'1: Your honor, I am going to

object. The doctor's responded be is out of

his field, he isn't qualified to respond. Then

Mr. Swain continues to pursue it.
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2

3

c. spr ingate ...Cross

MB. SHAIN: He sa1.d1".e couldn' t

enumerate them. I am trying to help him

out.'

388

.~....

4

6

7

8

10

11

12

13

14

us

16

17

18

\9

20

2\

22

23

24

THE COURT: If you know:~

AI don't think I could completely answer

aques tion of that type'.

BY MR. SWAIN:

Q In other wo:tdsJ you don't know \'lbether it

would be caused by vigorous uterine contractions or not, do

you?
, , A I don't think I really; know enough about

about the birth process or the labor process to be able to

answer very manyque,stions about it.

Q All right, doctor -- 0nra second, please •

Do you know what the manifestations of fetal

anoxia are?
A 1 am sorry. I' feel that ans'(p,~ring,

qUe8tiona like that is really out of my -- I don' t think. I

can completely answeryout question.

Q All right; sir. Younoted a good deal of

meconium ••- I think that's the right pron.unciation on the

towels and on the baby?

';.<. . A Yes.

Q And ins ide:' the baby there was a lar ge . ,:'
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C. Springate - Cross

amount found also, was tbere?

A 'l1lere was some in the large intestine,

389

4

lS

6

7

8

9

10

11

12

13

14

III

16

:7

18

19

20

21

22

23

24

2ll

yes.

',' Q And isn*tthat -- mecorilumwEls found all

ovet the 10'Vv'eX' part of the body, was it not?

A There was some on the -- yeah, I said a
,

moderate amount of meconiumon the lower extremities, and

there was also a large deposit of mecon iuinon one surface

of one of the toweis .' '

Q Isn't the finding of meconiumconsistent

witbfetal anoxia 1

A Well, finding feces in the --or in this

'dlse meconium, in or around a dead body !snot unusual,

because during the dying process feces iscmany times expelled

from the body.

, Q Is that usually the case?

A It frequently is. There: frequently is

f,eces discharged from the large tntes tine'.

,',' Q Most of it?
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A Wellt SGn'Ja. I don't {mow whether it is

yes.
,

Q

A

tnOstof it. NoJ I wouldn t tsay most. no.,,'
, , ','

"".'

~r" " ' Q Well, doct?1" , in any ey~nt. you said on
",". '," .' .... .

f<:!tiJ:' report that the d!stal~ge intest~~, contained a large

~t of meconium. That's inside the balJY'. isn't it?
".::< .

';;:.':.,:":: ",

Doctor are you £am11li1~with obstetric
", i, ':

Bnestbes is in this book r igi\t here by Johrt Bonica?

2

4

7

3

e

8

15

9

10 ~..' ':,

,., .

HaVE! 10\1 ever studied'ihe problems of the

'il bi!:th of a newborn?
12

13 cif' things.
A wei,i.' inmedlcal school 'we studied a lot

. . ~'.

14 .>',. '. Q tetme ask you this: W'ould it be fair to

IS say that there is freqUGntly-. • ',_ c."

16

17

18

19

20

21

. ....
,',::, (

MR. SLIPOtI t Judge. I have got an

objection at this point. If l'could approach

the bench I think We C4t1 clear'it up i.n just

s'second •

mE' COURT:'.' I think yO\1 have gone

outside even what"the prosecutf,on has qualified
22 Dr,. Springate for. '; '." .

,,' ','.

23

24

2S

~" .~- ,

BY MR. SWAIN:

Q Doctor. do you knowwhat the effect on. sa,
I SO
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I, infant would be after birth to' being exposed to much cooler"

au than what it was us~d to in the motherts body?

A well, it comes as a shock to the infant

4 t'oauddenly be exposed to what normally is a lower tempera tUX' •

IS Q-Isn't ita fact that gOing into shock can

6 caUS$ the respiration to stop in an infant?
,

7 A I use shock in a little bit different

8 way. I said coming outs idetp.e mother is.ashock for the fe

9 bilt 1 didn't say that put the fetus into ShDck~'" We are using

10 shock in two different ~aY$."

II Q lEthe baby's exposed .•.•.•t1:"~body's

12 exposed to cold air fora' whi:le ca.n it not go into shock,
13 hypothermia causing sheek? ,; ',', -

14 ' A (Pause.) -,-

IS

16

17

18

19

20

21

22

23

24

2S

" ,.';',.

•. j "'."

things

MR. SLIPOW': Judge, I s'i'l going to
objEict. I don't think there has'" been a

$uffic1entfoundat!on as to what cold is or what

we are dtt!alingwith here .If we are talking

about fifteen degrees below zero I think wet d

, go along with the question."

mE COORT: You will ha've a chance

to redirect.

If you knOV1. doctor.

A I think here again we may be getting into

-- if not now, we,might be getting'into things that .~-- -
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3

c. Springate - Cross

are in a different area of e."'(pertise.

BY Hi. SWAIN;

,"., "

392

.' -~,".....

4

8

8

9

10

II

12

13

14

,<- Q Allright~ :coctor, do you reca.ll back on

JUly 20. 1976, a hettting. rna asking you th1s question: All

r!ght~ ian' t it it fact that an infant looses its body heat
,

extremely fast if it is not well wrappedttp immediately after

blrth and put in a heatet'? :;

'1BE COURT: You haven fe-asked that

-yet on direct.

MIt.5t'lAINt No, sir» ypur honor.

'1BE COURT:, And I don'tthink you

should be referrirtg to that."

13 BY MR. SWAIN:

18Q All right. isn.t .•..•dOYQU have an

17 answe:;: fot: that question? lam sorry.

18 A Yes» it could lose body heat.

19 Q Would that be --'-

20 A If --
21

22

23

24

25

Q Go ahead,o I am sorry.

A If exposed to a cold environment, yes.

Q Wouldnt t that be very rapidly?

A Well, this would depend upon if the baby

wete covered with something or uncovered, but even more! ,'- -
,~ -- .
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3

4

IS

e

7.

8

9

10

II

12

13

c. Springate •..cross

importantly, t~..etemperature to which it is exposed. A

rOOm temperature of seventy-eight degrees. for instance,

wOuld be of course far different from a J:.O()m temperature

of forty degrees, forinsta.nca.' ..

Q All right. Doctor. as a result of 8

baby losing heat very rapidly will it not go into shock?

A It eould eventually.

Q And once it goes into shock wouldn't

that affect its X'espiratoty aystetn and cause the child to
stOp breathing?

A Well.4gaht, depending upon the

te~ature and hot" it is wrapped. Perhaps ave%'a periOd

of hours.

393

14

13

17

18

19

21

22

Q It would Qke a perlodof hours at a cold

temperature to go into shock?

. A Well. what' do you mean by "cold temperatur "1

Me we talking about zero degrees? Wetalking about sixty

degrees?
1HB COUQT::' I think you have got to

lay a. foundation •..•.You are calling on him
.' .~~.::.

for 4n expert opinion, and you have got to

lay the proper foundation. ...'
23 ,.' ..

24

25

BYl'1R. SWAIN:
......... Q

'. Doctot. ~t is the tetitperature of an
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infant at birth?

A

c. Springate - cross

98.6.

394

3 Q Do you know what the suitable temperature

4 wOuld be loran infant after it is born?'-

15 A A suitable temperature! would imagine

6 would be seventy"t"'~to. seventy-five degrees. But I am. not

7 1Ulexper t on the c:are of newborn infants.

s' .'.....; Q So .YOUdon't know what?t40uld be necessary

9 t~save the life of an1nrant or to keep tababy alive after
"., .

10 lt is born, do you? -,--

n A I donet know what thec~:it1eal temperature

12 might be in a room~ no.

13('; . MR. st'lAIN:,', DOctor. thank you.
14': ':' .

15 REDIRECTEXAHlNA nON,

16

17 BY !'S. SLIPOW:

..•.....•.
i '.-.-

18"., . Q Dector, lam afraid it'ls required that

19 . l.'ukyou a £-ewmore questiOn;$.

20, Docter t in the tes.timony of the las t witness t

21 neteetlV$ Sergeant Haden, he1,ndleated tht!se wete the two

22 toWels that we~e submitted to. you with thebaby's body. t4y

23 q1.2$ t!cn is to you, doctor t if the baby,the seven"'poundinfa t

24 bpy'WaS wrapped in those two towels would. those am towels

25 cause the baby's body temperature to maintain a closer

JAIME & BROWNING
~: ,; ' .. CERTIFIED SHORTHAND REPORTERS

Ccu RT' REPORTERS

NORFOLK, VIRGINIA



c. Springate • Redirect 395

constant. would it keep warmer as a result of being ~«apped

2 in the towe1s?

3 A Yes.

4 Q Now•. Mr. Swain asked you a series of

15 ques tiona about deeompos itton. in a newborn infant ~ and you

6 indicated it is not unconmonfor there to be no bacteria

7 even in an adult's lungs •.

8 Now.would the fact that the i.nfant was maintained

9 in wet towels in a sealed plastic bag slowdown decomposition
10 process as we11?

II A Now0 you are talking about a dead infant

12 wrapped.1n these towels ,,~uld it? yes, it .•..- well, again,

13 . 1tdepends upon the circwnstances. The towels and tm pustt

14 bags would keep bacteria or fungi from getting to the baby,

15 tending to keep it cleaner ~nd protect it from the environ-

16 tnenttban 1f it were. say. completelyuncovared and in the

17 sa_condition or in the same place.

leQ Now. Mr. Swain asked you a sEtries of

19 questions with reference to damage to the respiratory

20 center in the brain stem as a result of a blow on the bead.

21 Now. in yow: findings did you find any evidence

22 that this infant bad ever received a blow on the head?

23 A There were some .•- a ft:tW small scalp

24 hemort:bages, but - .•.and of course the subdural, but I could

25 not. say that they ware eluato blunt trauma, or that 1s. 4.:n=:~_5S
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impact to the head.

2 Q Now, doctor, now, these few. thin, small

3 partially confluent subdural hemorrhages in the par!etal

4regicns.are they not cor.s is tent with a net'l7born infant? Don't

15 most newborn infants have those?
6

7

8

9

10

A

Q

Well, usually the newborn infant haa one

; ,"

NOWt' this particular edema you observed

It lathe autopsy report-- do you see where!, Bm reading?

12

13

14 to this?

13

A

Q

A

Yes.
DLd you attach any particular significance

Well, I don't knowwhat~caused it. I did

16 see these small hemorrhages, as I said, with the surrounding

17 edema, but I couldn't tell if one of them was due to the birt

18 process or labor or whether they all were or what they were

19 due to.

20 Q But 'VIas the edema by itself s igniflcant

21 to cause brain damage?

22

23

24

23

A

Q

A

Q

No.

t4as there any damage to the brain, doctor?

To the brain itself, no, I did not see any

And to the best of your observa tioD, tte'~b. 56
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respiratory center in the brains tern was not: affected?

397

2 A well. I saw no hemorrhage L'1. that region

3 of the brain.

Now, doctor, do you know what vernix is?
Vernix 11 yes 0

What is it» doctor?

4

5

6

7

Q

A

Q
,

A It is a material kind of a whitish-
8 gray mater tal frequently found over tr..e surface of a newborn.
9

10 us?

Q Would you oeser ihe tr..e texture of it for

11 A It is kind of greasy and slippery.

12 . Q Does it:_ come off readily .st pirth, or

13 does it have to be eleaned off if it is present?

14 A It has tabe cleaned off.

15 Q Did you find any vernix; on the body of
16 tlla infant, doctor? -

17

16

A

Q

No.
.' .:,"

Now, Mr. Swain as ked you when a newborn
19

20

21

22

baby is brought into the world if the cooler temperatures

iu a room might not act as a shock.
Do the cooler temperatures also act as a stimulus

to induce breathing?
23

24

A

Q

Yes, I would think 80.-

Have you ever seen a case where an infant
25 bled to death through the umbilical cord?-
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A No.

2. Q Now, doctor, if an adult died of
3 suffocation~ not with any type of violence, but let's say

4 placed in a vacuum where there were no air - •.

5

6

7

MR. SWAIN: Objection, your honor.

I think we are asking foX' speculation nOt-I

on the part of the doctor.

8

9

10

II

12

13

Redirect in re _" .,'.nation.

MR. STANT: ~isn't this

a ~1¥'itl'irtt5t~
'!'HE COURT:..~;$Aain1J;"d~

~ 0. .~ t.Q your

14 object~.

1!l

Now, Dr. Sprlngate, my question is toQ17

16 BY MR. SLIPOW:

23 ,doctor.

18 y.ou~ if an adult was placed in a room that was in a vacuum

19 where there was no air and the person suffo,cated to death,

~o would there be any external signs that ~ould show up in

21 a.utopsy report?

22 A

24

25
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RECROSS-EXAMINATION
2

3 BY MR. St.JAIN:

4 Q Doctort you said there might not be.

What is pe-t:echis?

Petechia are tiny hemorrhages /0 They

Are .there ever any manifestations of suffocation?

{<lell, the presence of petechia is some-6 A

7 tinl!S seen ih
6 Q

9 A

10 are sOm'!timesseen incases of suffocation. -

\I Q You didn't notice any petechia in this
12 infant, did you?

13 A No. . ; .

14 Q And tha t would have been in the lungs on

19 which you did microscopic tests on, wouldn't it?

. 16

17

_A

Q

pardon?
Petechia would be in the lungs, would it

18 not?

19 A NO, they are really -- before I let this

20 go too far. they are really a nonspecific finding that are

21 talked a lot about in the textbooks II but don't mean very

22 much except under very unusual cireumstanees, such as being

23 found in the •... 011 the surfaces of the eyes or ins ide the

24 eyelids in the case of strangulation; forinstartc:e.

25 Q In any eventt you didn't find any petec~i-a

JAIME & BROWNING
CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOL~. V"IRGINIA



in this case?

c. Springaba GO Recross 400

2

3

A

Q

(No reply.)

Nowt doctor, you s tatedalso that being

4 cold would stimulate the respiratory system?

5 A I think I kind of qualified it to some

6

6

extent. that I thought that might be a stimulus It but again.

7 . I don't want' to go outside my area 0,£ expertise, 'Vmich is

pathology and those things associated with it. I don't ...-

9 Q Doctot' J) I wish you'd qualify it when you

10 . told Mr. Slipow J also.

" A

12 questions in exactly the sameway for both of you. If
13 Q Now. then, so you don't know whether

14 cold air would stimulate 01:' not. Is thateorrect1 Because
15 it is outside of your expertise?
16 A Yes •.

17

Ie

19 .

20

21

22

caused b

Q

Q Doctor .YDt\ don't knowhow long the baby .

25 lived, 1f it lived at all., after the birth, do you?
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2

3 .

4

l5

him.

BY MB. SWAIN:

Q

c. Springate - Recross

JUBOR: Your honor, we can't hear

" .. "

Sorry.

401

6

7 11~
8

9

10

11

12

13

14

A

you.

BY MR. SLIPOW:

MIl. SWAIN: All right. s 1r • Thank

BEDIRECT EXAlm-aTION

13

16

Q Well, doctor, Mr. Swain sa.id 1£ the baby

lived. .Did the baby live according to yoUt' findings 1
17

18

19

20

21

22

23

24

23

A Yes.
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2

3

4

'15

BY 14R. SWAIN:

Q

C. Springate .• Recross '

Doct,or.

402

6

7

Objection. It '(!lsan't

within the SCOoS (jf the redirect •.
6

9

10

11

12

13

14

13

16

17

18

19

20

21

22

23

24

25

A

tHE COURT: Overrule the objection.
I can tt: determine 1£

JAIME Be BROWNING
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2

3

E~ E.. !'1arrow ... Direct

Exhibit Number 20.

(So marked by the court.)

413

4 BY MR. !W~SON:

!s Q Detective Marrow, I would like you to

S read Commonwealth's Exhibit lQumber 20 to the .jury II please.

7 A' Starts out in the left corner. Helen

8 Elayne Lane, 416 carrison Place, Virginia Beach, Virginia,

9 white female, seventeen, eleventh grade education. Social

10 security 224 ..86 •.8153.. In the right corner is the date,

11 5-12-76, and the timg 2 :52 Pot1.

12 "Question: You are Helen Elayne Lane? Answer:

13 Y:as.

14 "Question: You live at 416 Garrison Place,

13 vuginiaBe8chj Virginia? Answer: Yes,sir ..

IS t'Question: Rowold are you? AnSl1er: Age seventee ..

17 '~uestion: Are you married? Answer: Yes.

18 "Question: How long have you been married?

19 Answer: Four days,;

20 ''Question: tihat are your parerl'ts f name? Answer:

21 . cat:l and I'1axine Summerall.

22 "Question: . vlhere do they live?. Answer: 416

23 Garrison Place. Virginia Beach.

24 "Question: \lere you pregnant?:::.Answer:' yes.

2S"',> "Ques tlon : Have you had your baby.'r<" Answer: 'fes:". 63
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E. E. 11arrow .•.Direct 417

And it is signed: "Helen Elayne Lane, 5•.12-76

2 at:3: 19 P.M."
3 Q All right" Detective Marrow, did you

4 then relaase l.irs. Lane to her parents?

IS
. t

A Later on that evening she ,<vas released,

6 yes. sir.
7 Q Detective YJ.3rrow f how long have you been

6 a 'police officer in the city 'of Virginia Beach?
9 A Fourteen years.
10 Q Are you familial' t'l1ith the area of 416

\I carr is on Place?
12

:'.

'.: . A I knowwhere Garr!son Place is in the

13 P :.s.za.

Q Are you familiar with the scene at Old
15 t.ololfsnare Road and Great Nec,k Road?

16'

17

A

Q

Yes t sir.

no you know the approxima.te distance
16 b!t.ween those two points 7

A19

20

2;

22

23

24

25

.,:-.,.".

Approximately four mi10s~ five miles.
MR. HAl'lSON,: Will you answer l1r.

Swain II please •

MR. SWAIN:, Mr. Stant, please •.
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E. E,. 11arrow - Diree t 41

2

"Question: vlhen you went into the bathroom what

did you have on? An.qwer: A green shirt, pants , and white

3 t"op •.

4

B Yes, sir.

..~..~

"Question: Did you have under\i'E!ar on? Answer:

6 1~ue8t!on: If you were not aware you were going
.: : :.:

7 t'o have a baby, why' dtd you take your c lathes off? Ans~rer :

8 I..was having real bad pains. I have trouble going to the

9 ba.throom. I tried to go to the bathroom;. but couldn't.

10

II

12

"Question: .'Then what did you do? Answer: 1
'... ". . ,",

tbok a hot bath and while I was in the bath tub it started.

Then I got up real quick ana sat back on the toilet seat .

13 and then that is ~1hen it came~

13 No.

t'Ques t ion ~ Did you want the b~by? Answer: Yes iI

''Question: Have you been made any promises by

;:'" ";:

. '.'

"Question : Did it go into the.~t:oile t 1 Answer:.> I :

.~. " :

14

17

16

19 'eaave you been threatened by Detse tive E. E.

20 Marrow? Answer:. No•. sir.

21 ttyou gave this statement of your own.free will

22 arid knew exactly what. ~/oUtiie're doing? Answer: Yes.

23 "You were advised Of your legal rights by

understood each of them?24

25

DEiteetive E. E. ¥.arrow and

A~:~)::.~.J~es,sir." ,- :;:.

;td-~:-;"'~;::'

~.' 65
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E" is ~ Harrow - Direct 414

2

3

4

!l

6

7

a

9

10

II

12'. '

'~ues tion: When? Answer: Saturday May 8, 1976.

"Question: t'1here did you have your baby?

,Answer: In the bathroom at my mother's house.

'~uestion: Was this at 416 GaJ:rison Place in

the' city of Virginia Beach. Virginia? Answer: Yes.

''Ques tion: t-Jhat: did you do when the baby was

born? Ans~:' He wasn't bre'athing and it scared me so I

wrapped him up in towels as fast as I cou;ld' and put him in

a garbage pail and then got a'garbage bag and put him in it

and took him to a road off Firs t Colonial Road, got ,out, of

my car and put the garbage ba.g on, the s ide of the road.

t~uestion: tfhat di.d you do next? " Answer: I
"

13' waited five minutes to see if he' was stil1~11ve.
14

15

16

"Question: '!hen what did you 'co? Amn4er : I

realized he was dead so ! got back into my car and drove
away.

"Question: Where did you go? ;Answer: I w"ent

18 back home.

IS "Questlan: 1>lhat time 0 f the day was this?

20 Answer:, About 5:30 P.M. in the afterooonb'

21 "Question.: What dId you do after' you got home?

22 Answer: I took a bath a.nd got: myseIf c leaned up.

23 t'Ques tian: Then whSl t did you do? Answer: I

24 ~.'ti1Ye~around the house all evening, becaus.e I ~s getting
~ . }-

25 marr i.e d'-'Su11day • __ . 66
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E. E. Narro--w - Direct

"Question: Did you have the wedding Sunday»

2 5"'9-76? Answer: Yesj sir.

415

3 "Question: What calor was the towels ? Answer:

4 ,Green; orange; it was an NFLtowel; white 'towel; and blue

b~th'illats.
UQuestion: 't.Jhat eolor was the garbage pail?

Plastic. :,' ; ,

,
Answer: I twas wh1.te.,7

e

9

,10

.'. ~,.(
," ~'.

,-:;:

"Ques tion: \>las it' wood or plastic? Answer:

"Question: l.1hat eOlor was the;garbage bag?
.'" -~' ,~.'.;

12 "

13

14

15

16

"Question: Did you tie the top of it? Answer:

"'.'~ :'.: ,1~:'.•..:- . '. . .

'tquestion: Whowas tr.e father'of the baby?
17

18

19

20

21

22

23

24

25

Answer: Eugene Ashton Lane. ~'

,. t'Ques twn: " Is that your husbahd? Answer: yes.

"Question: t~as ita bOy or girt? Answer: I
, ,

think it was a boy.
tiQueation: t'1hen did you know lOu t~ere' pregnant?

Ans~t: Saturday, May 8t 1976.

''QUAlstion: Did you ever feel the baby move?

Answer: .1.don t t ever remember ~eeling him,tn9ve.
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E. E. Harrow - Cross

2

3 BY HR. STANT:

4 Q Detective M'..arrow, approximately what

!5 time did you pick Elayne up?

418

6

7

A

Q'
I did not: pick her up,' rvrx .• Stant.
When did you firs t see her at. the

6 stat ion houtS e ?

10 intet' v iew room 113 and advised Miss Lane of her

11 ConstitutiOt'A.l 1"i~1.tts.

9 A 5.•12-76 at 2:35 P.M. I entered ,the

12 Q 2:35.

13 by herself.. Correct?

And at tl18t time she was in there

,.':

14

IS

16 husband?

17

16

A

Q

A

Q

Yes. sir.'

And sha had been separated from her

Yes $ sir:.. .,

And at that time you had information,
19

20

21

22

23

2S

did you not, that she was an extremely nervous young lady?

. li Yest sir.

Q And did you at that time then before you

hegan your interrogation of her get a social worker or some

other lady to come into the rOOm with you?'

. A I called ,for a. social service 'Vlorker.

The social servIce worker did not arrive until after I had. -','- 68
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Pl. Turner Gray .• Direct

the reasons stated.

476

2

3

4

5

6

7

please.

('l'he jury returned to the cour troom~)

DIRECT EXAMINATION, • ",

8 BYl1B. SLIPOW:

9

10

II

Q

A

Q

Doctor,tell us all your name, please?

Nelson Turner Gray.

I unde1"s tapd you are a physician. Is

12 that correct?

13 A

i4 Q
15 A

'That.s correct.

What's your fiald of expertise~ Dr. Gray?

Pe~iatr iC8~

16 Q l'1ould youdefirA pediatrics for the ladies

17 and pntlemen of the jury?
18

19

A

Q

care of infants and children.
And ~uld you be k1nd~i1ough to give

20 US1Qur educational backgroundt please?

21 ',' A Four years Randolph Mac()nt £Our years

22 Iiadlcal College of Virginia. three years tesldEn:1.cy Medical

23 College ()f Virginia."

24 Q ~1hat field? ',',

25 A Pediatrics~
. ';
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N. Turner Gray... Direct . 477

Q How long have you practiced in the field

2 of pediatrics since graduation from college? Go ahead and

3 give u.~.•...

4 A Gra4uatedin '62. had :three ~ars of res!-
'.

15 deney" SQ actually private praeticesin~e':f65 •

.6 Q Been in private practice since 19651

7 A Yes ••

s Q How,long have you prac-~lced in this area?

9 A For that .full length oi t:i.mewith the

10 $xeeption of the years in the" tiavy •

II . Q lihere is.your office locat.ed?

12 A 1100 First'ColonialRoad.

13 Q It is my' understand1ngyou are also

14 employed by the state as well. Is that correct?

13 A That i8c~rec t.

16 Q In wbat capacity are you employed by

16 .A Regional medical examiner for the

19 Cotmnt)nwealth of Virgi.n1.a with jur1sdiction in thea ,ity of

20 Virginia Beach0 ,

21 '. QNOW, DE'.Q:ay. in the general delivery

22 process of an infant, atwhae point in time do you as a

23 pediatrician C~ in contact with the infant?

24 If. Once the baby is delivered.

25 MR. SLIPQi.:' Your honor, at this point
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478

2

3

4

5

e

7

e

9

10

11

12

13

14

,. j

I would ask the court to accept Dr. Gray's

qualifications as an expert in the field

of pediatrics.

'IRE COUBT: Any ques tions ?

MR. SWADh As long as we ate c()nfining

it to pediatric wctk and pediAtric care and not

to pathology and pathologicalca.usE!s.

THE COURT: Any question about his

expertise in pediau ies ?

1m. ~.vAIN: Not about pediatrics 11

no, sir.

mEcotmT: All right. .Ycu may

proceed.

MR. SLIPOW: Thank you. your honor,
15 . : :;.

16 BY ~.. SLIPOW:

17

18

19

20

Q New) Dr. Grs.y. I am going

attention to the e~ning of August 11, 1976.

a phone call?

A I did.

to direc t your

Did you receive

21 Q As atesult of that phohSl call lIThere did

22 you respond. Dr. Gray?

23 A To Old Wolfsnare Road.
24 Q

A

What cityistha tin? .< ..

Virginia Beach.
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li8 Turner Gray - Direce(

Q Approximately wha.tt1me did Y01.1 arrive
2 there?

479

3

4

A

Q

8:40 P~M.
Would you' be kind enough to deset'1oo

6 ti).tl'-A! ladies and ~ntlemen ~lhat: you observed wmn you

6 tttr1ved at the scene on Old t~olfslM.'U'e Road?
7 , A When I arrived there were multiple police
8 vehicles and detectives and uniformed of~1cers there, and

9 they shC'aed me into the scene: where they had found a body of
10

11

12

13

14

.an infant on the side of the road .•

Q ~low, I am going to direct your attention

tea photograph that bas been marked for .~dentif1cation

pUrpo~.U;j~Sas COmmonwealth'sExhibit Nunber'~2.Ask you if you

can identify that, Dr. Gray?'
15

16

.. A

Q

I can•.
l-lhat is it?

17 It. It !sa picture of the1nfant that was
18 fbUnd partially wrapped in towels.
19 Q Is ella t the way t1"..e infant was depicted

20 when yeu arrived at the scene? . .-." ',' ,.

21

22

A

Q I not lee a reddish material in the

23pfu)tographs .interwoven into the towels. What did that sub-

24 stance appear to be to you, Dr. Gray?
I - ~~?

2S >, A It wQ,svisual1y compatible with blood. _4_ '{u~-;r
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2

3

4

6

7

8

, .~..

" :,'.',

MB. SLIPO'v1: If the court please,

at this ti~ ! would move to introduce this

pbotograph1.."'lto E!"1idence as commom'1ealth Os

Exhibit Numb~ 211 think.

TflE COURT: Cornmom~alth's E~thibit

Number 21"

(So marked by the court.)

480

9

10

It

12

13

14

13

16

17

18

19

20

21

22

23

24

23

BY MR. SLlPOti:

Q l-lmttl Dr. Gray, in the courser Qf your

stop en lvolfsnare. Road thate.v~tning; 'did '0'1.1 have occasion

to examine the body of this infant child?

A I did.

Q 't-low.I am going to show you a photograph

that has been mar[~d for identification purposes as

Commoawealthts Exhibit Number 4 and ask you if you can
identifY that photograph?

A It is a pnc,tograph of me holding the

infant.
Q And how is the infant facing the camera?

A He is facedown or in the prone position wi h

his back toward the camera, his left posterior lateral

side.
, . Q Dr. G't'8.y. in that photograph .it appears

to be some discoloration in the infant's' back$ t.1hat is that
- ,Q.IM
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2

3

discoloration?

A

Q

A

Liver mortis.

Hbat is liver ~tis; Dr. Gray?

Liver mortis is the discoloration 'from

481

5 t:hs settling out of the blood~ gravitational settling of

6 the blood in the body.

7 Q' Is this any type of birth abnormality?

8 ' ' A It is not.'
9

;'.:

11

12

13

14 '0,

l-1R.SL!PCW: If theeourt please»

Commomlea It:h •s Number 22.

'!'HE,CQ,jRT::' It will beConmonwealth's

. E:xhibit 22."''''

(So marked by the court.)

1!5 B'f MEt.SLIPa~:

16

17

18

19

20

21

22

23

24

25

Q Noti. Dr•Gray. directing your attention

back to the photegraphthat 1$ nowmarked as Conmonwealth's

Exhibit Number 22, would you. be kind enough, to tell us all

what vernix is? And excuse my pronunciatl"n.

A vernix 02:> the total term is vernix caseOB ,

,whlch is a whit:ishmater1.al that is adherent to the baby's

skin. It is a cheesyresidue'.

Q Is adherent to the baby's skin?

A In utero and right after birth.

Q Would you describe the texture of the ;,-"
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N. TUi:ner Gray .•.Direct 482

mater!al for us?

2 A It Is greasy. it is sticky. It is rather

3 thick.

4 Q Is it a substance ...- lam sorry, complete

5

It is sort of thick.

Is it a su.bstance that' will evaporate

A

Q

by itself?

A Not evaporate. It will dry.

Q !-IOW, Dr. Gray~ directing yom' attention

'to Ccnnmow.vealth's hhibit Ntunber 22, is there any vernix 00

that child is body? ' '.

A There was none obvious 1y' on it. It

waSh It covered with it.
Q If you rectall from youre:n:amina tion did

YOu.' f'ind tIDy on the child?

A liellt I didn at 100lt in all the creases

and under the armpits and these areas like" this • Butthera

certainly 'trlasn t t any on the trunk Q%' the head.

Q Okay. Now I am going to direct your

attention to a photograph that has been marked for

id~ntifica.tion purposes as CbmInOnwealth f sExhibit ~iumber 5

and ask you if you C&1i\ identify that, sir?

6

8

II

7

10

\6

9

12

13

\9

21

14

15

17

18

20

23

22

24 A I can.
25 What is too t1
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N. l\tt'ner Gray .• Direct 483

A T'na enth:e picture?

2 Q Yes~sir.

3 A It 1s a baby Laying in the supine pesition

4 on a towel with the cord attached and the placenta attached

5 to the cord, placenta laying '{)nanother ~~1.

6 , ., Q Did )"Ou have occasion to turn t...~einfant
,

7 to tr.at 1'0$ ition in your -- ",

6 A Iplaeedthe infant in't:P..at position.

9 Q In your e:tamina tion of the child?

10 A (Indicateff yes ..)

II Mn. SLIPOtv: If the court please t

12 move to introduceth1s photograph as
13 Commonwealthr s Exhibit ttumoor 23 .•

14 '1HE COURT: All right!) formerly

15 Commonwealth's 5 for identification ltlill be

16 marked COmmom-re.alth ts 23.

17 (So marked by the court .•)
IS

19

20

21

22

23

24

25

BY ~-1R,.SLIroJ1 : '"

Q NOW. Dr. GraYt you have-in front of you

an exhibit that has been inbtoduced into evidence as

Ccmmonwealth 'sExh:lbitNum.ber 20, tfhlch ia'purpor ted to be

s.,statement signed by the defendant Helen Elayrr.e Summerell

given to Detectivs Ernes t MarrOW' of the Virgi.\'lia Beach Police

D~p4l%tinent. Havayou had an opportunity to read and rev~
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N. TUX'ner Gray .••.Direct

that statement?

484

2 A I ha.veo

3 Q U&ol1 s; Dr. Gt:ay :ll you indica te d that the

4 :lied subs tance on the two towels that the b.aby wa.s laying

5 in when you arrived appGared to be what?"

What effect would blood'bava on those tewes,

6

7

A

Q

Blood. . ,.....

8

9

10

11

12

13

14

13

16

'7

IS

19

20

21

22

23

A Make them i"et. heavy.

Q Okay. N~, predicated on your reading

of thetJ10rds in the st:at~ment and your observations of the

'~fant 'as it "las found when' ~10UarrivedO~the scene~ wrJit

e'ffect could those towels have on the respiratory processes
r"--"

MR. st~A1N:. Objectiont your honor it

Nil. STAlfl: Objection. 'n'..ere is

no evidence that the blood which is now on the

towel •...•

NR,; SLIPO\'it Judge _ could we approach

the bench on this?'

('!be COUl:t and counsel£or both sides

conferred out of the hearing of the jury.)

'mE COURT: I ara going to sustain the
24

25

objection.
foundatioD.$

I tbink first you better lay some
.:.'--'. ~"7:'.. ; p '.ft'••••. ti .
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N.. Turner Gray .• Direct

BY Ma. SLIPOfi:

2 Q Dr. Gray, directing your attention to

3 CotlmlOnwealth's Exhibit Number 21, what is the infant's

4 facial position with reference to the to\~~l?

5 A The facets buried in a: portion of the

6 towel.

485

7 Q Now. I redirect your attention to my

6 prior question. Taking into consideration th.e statement __

9 and to refresh your meft.~ry, 1f you 'tqOuldread pil:rt of the

10 sbtemant that says 1!ri'1hat did. YOll do when tl".e baby was born?"

" And then the response?
12 A

13 'sounded to me ..•.•.it scaredmej> so I wrapped him up in towels

14 aafast as I could and put him in a garbage pail, and tren
15 I got a garbage bag and put him in it andtoolt 11im to a

16 road off of First ColonIal Road, g()t out olmy car t and put

17 the garbage bag on the s ide of the road. H : .

16.
i

. QNow, Dr. ~ay, pred1cate~ on the statement

19 o:~the towels t and on the baby's facial pc~d.tiOtlwhen you

20 ~OJ,mdit. wr"at effect ~oulS this have on the respiratory
21 sY$t€!m?

A22

23

24

25

It: could prevent him froilL brea thing .•

t"1R.• STArTT: Now. your hOnor, I ask that

be stricken. !tit could. n t~e ~e n!Jt dea.ling with
St _. ~could .•' ;:_ •. ,tf"_
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2,

3

4

15

.. , .

Ni. 'I'urner Gray-Direct'

T'dE COURT: can you s ta te 'ljli th

reasonable medical certainty and go from
, '

thera , Mr. SlipoYN' •. The ans'tl1erJ.s to be

s tr 1cken. 'rae jury's to. dis:regar d if as

it was stated.

485

6

7

6

,
BY ,I'1R • SI.IPOW :

Q

.:'
, .,'

Doctor:fI my question is ,can you say with
, '

9 a:reas()nable degree of medical cerblintyif --

10 MR. STAl"\lT:: Nm-t$ your :honor~ I object

11

12

13

14

IS

16

17

18

19

~:.

to u1f.U Weare not dealing "'lith Hifs" here it

Weare dealing \-lith 'l/lhat the factual situation

was.

~m. SLIPO'.tl: Thank you. I will

strike the "if,1t if it will pleaselv':r. Stant.

. 20 BY MB. SLIPO¥l:

21 Q

22

23

24

25 A

JAIME & BROWNING
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2

3

4

5

A

N" Turner Q::ay- Direct:

'!HE COURT: Overr ule t

486

6 BY NR. SLlPOW:

7 Q Thank yout.Dr. Gray.

8 .l'!ow, Dr. Gray, let me d:i:rect your attention to

9 Cotnmf,)m<Iealth9s Exhibit Number 23. '!here appears to be a

10 black. thick, greasy sub ...- substance beside the right hip

II of the infant:. What ia that $ubs tance, Dr. Gray?

12 A That substance is meconium.

13 Q Dr. Gray, would you be good enough to

14 define neconium for us?

13 A ~conium 1s a thick mucilagenous substance
16 that makes up the stool of a newborn infant. It consists

17 of secretiol"'£ from the many intestinal glands and from

18 • other glands such as the liver t pancreas, and sometimes

19 amniotic fluid.

20 Q Dr. Gray 1l from prior ex~mi!1El.tion of

2( prior witnesses it is my understanding occasIonally li'lhen

22 there is dis tress in the delivery processes can meconium

23 be discharged •.i n. the wombof the mother?

24

23

A

Q

Yes.

NOW~ thetis referred to as intrauterihe ..-.~.~..~J
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meconlum. . Right?

N. Tl.ttner Gray - Direct 487

2

3

A Right"

Q Is that type of meconium distinguishable

from the meconium depicted in the photograph?

A Yes.

6

7

-6

9

Q N0\I1. would you describe the IltEconium
,

that would be involved in intrauterine meconium?

A Usually that meconium is thinner because

it is -mixedwith amniotic fluid.
10

II

Q

A

Whatls amniotic fluid?

'Ihtlt 58 the fluid in which -- fills the
12

13

chorion and amniotic sacs that the baby s'tvims in or is

contained in in utero.

Q t-1hat about- coloration?
15

16

17

A It usually discolors this to a yellowish

or yellowish green appearance and will also stain the babyo

Q t~il1 also sta!.:: ~he baby» hOT<'l you mean?
16 A S tai.n certain parts of tl:'te baby. the
19

20

21

skin. umbilical cord.
Q Did you observe any inttauter1ne meconium

s-tain on this child?
22 A There was r~ne apparent, no.
23

24

25

Q Now, would you distinguish that £rom the

meconiumthat is present in that: picture?

A This" is a x-ather large amount of thicki,--, '~:t i ,

,: .••.•••••••ob. I \~"'.r~,.
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N~ Turner Gray - Dizect 488

tenaci.ous meconium that: looks like it 'tV'3S passed extrauterine.

2 Q Can you say with a reasonable degree of
3 medical certainty if this meconi.um was passed ~lhile the

4 infant Wcfs alive?

15

6

7

A

Q

A

Yes.

v.1hy do you say tha t?

Because if the infant were dead he
6 wouldn't pass meconium,certa1nly not in this quantity ..

9

10

Q 1

II A I would say, yes.
'----...-:;.....------..

12 Q Now, Dr. Gray, in your examination of the

13 infant at the seene did you 1"..ave an opportunity to examine th

14 !ni:antfs umbilical co!'d?

15

16

17

18

A

Q

A

Q

I did.
Did there appear to be any abnormalities?

There were nons.
Did you have occasion to examine the

19 placenta that was attached to the umbilical cord?

20

21

22

23

A

Q

A

Q

1 did.
Did you observe any abnormalities there?
I did not.
And, Dr•. Gray, since I brought up the

24

25

terril, would you be kind enough to define placenta. for us.

please? _ .•....

JAIME & BROWNING
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N. Turner Gray - Direct 489

2

3

4

5

6

7

6

9

10

II

A PL1centa is the nutritional organ of

the intrauterine infanto It attaches to the mother to the

wall of the uterus and provides the infant with o~xygenand

nUtrition and removes waste p1:oducts - •• some waste products

from the infant byway of the mother's system.

Q Dr• Gray, have you ever known --s tr ike

that quastion.

Now, I understand as a pediatrician when you

recei.v'e an infant do you make a determination as to whether ..

tUi. to whether _•..' as to what per Lad of gestation the 4"fant WB.

delivered in?

A Yes.
13

14

115

16

17

16

19

20

21

22

23

Q \>Jbat is the normal ges~ation per lad?

A Forty weeks. :

Q And p.edicated on these photographs,

your examination of tile infant, and the photograph that has
been introduced into evidence as COnlIlonwealth' s Exhibit

Number17. can you tell us if this was a full-term infant?

A I would consider this infant compatible

with a normal gestational period.

Q Now. predicated on the .autopsy report and

,out' examinations, did you determine any congenital abnormali-

ties?
24

25

A

Q

I did not.
Predicated on the autopsy report and yoUr..... 83 :r
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examination, did you determine if there was any respiratory
2 . blockage?

3

4 none.
A I did not. 1 determir~d that tr..ere was

6

7

B

9

10

II

12

13

14

. 13

Q tVha.twere your findings ~lith reference

to any outward markinh"S of violence, Dr. Gray?

A " There were no external marks on ti'o.e

infant indicating any such violence.

Q Now, have ;you had an opportunity to

examine Commonwealth's Exhibit Number 18, which 13 the

autopsy protocolaubm1tted by Dr. Springate?

A I bave.

Q ~;ow.that protocol inclicatss that there

lilere three ccs of air found in the infant's stomach. What

does that mean, Dr. Gray?
16

17

16

19

20 track?

A

Q

A

Q

It means that air entered the GI track.

What is tr~ GI track?
Thegastrointestinal track.

Howwouldlt enter the .gas trointes tinal

21

22

23

A By mouth or nose, by the upper airway.

Q Could this be done while the infant was

still inside of the mother?
24

25

A

Q

No.
INow. also the autopsy protocol reflects"
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l ~:.'

491

2

3

4

15

e

7

B

9

10

11

12 .'

13

14

13

16

17

18

IS

20

21

22

23

24

23

that there were flva lobes of the lungs and all five lobes

of the luugs floated. Whatdoes that mean to you, Dr. eray?

A That they contained atr.

Q What about the fact that five lobes

floated?
,
A There are five lobes to tM lungs and

all five floatad. we would consider that. complete aeration ..

Q NOW. I believe you already testified that

this meconiumdid not appear to be intrauterine meconium.

Is that correct?
A 'lhatts right.

Q Now. predicated upon thesta.tement,

was this a vaginal birth?

A It was .•

Q Now. when a baby is delivered ina

vaginal birth what effect does the air when the baby comes

into the warId, what effect does this have On the child?

A I don't understand yourquest:f.on.

Q Whatsffect does the shock of coming into
.'

the cold air have on the child's tesp~atcry system?

A. It: usually causes the child to begin to

breathe.

Q Now, predicated upon the statement does

there appear to be any depressant narcotics to eliminate the

pain at the time of delivery? ~> =~.8.'

JAIME 8c BROWNING
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N. 1\1X'ner Gray - Diree t .

A Predicated on the statement there were

2 none •..

492

3 Q Now, doctoE', can. you tell us. to a

4

15

8

7

8

9

10

II

12

13

14

reasonable degree of medical certainty what life signs
. ' '~":'

this baby \tlouldexhibit when it 'ti'as born?

A Well •. the baby begins to cry almost
,

immediately provided he is no~mal.

MR•. SWAni: Objection. . ,

MIt. S'£ANT:. Obj ection ,your honor.

Are we talking about this baby OJ:." is this

an ordinary birth?

THE COURT:... An ordinary,birth.

MR. STANT: . ordinary birth.

115 BY MR. SLIPOW':

18 Q

17

18

19

20

21

23

24

25

A Ordinary birth with no com.plicat10ns

usually the baby begins to cry, it moves all its extt'emities

and its head» and there 1s a heartbeat.

Q Do they occasionally ur~te?

A They do.

Q In your findings in your examination

andevluation haveyou found anything to indicate that this

was.•.anything other than an ordinary birth?

A I have not. ~ _.
1 .....,;..-._
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2

3

Q Dr. Gray. can you tell us with a

reasonable degx'ee of rmadical certainty if,th1s child was

born alive?

4 A Based on the pathology report I would say

15 it was born alive.

6 Q Can yOu tell us with a:reasonable

7 degree of medical certainty if this child'ttIOUld have

8 suxv1ved with proper attention?

',' .\
Now. I object to that;

Sustain the objection.

May I app~oach the bench,

MR. STANT:

your honor.
tHE COURT:

MR. SLIPOW:
your honor ••

'!HE COURT: All X'ight.

(The court"a.nd counsel. fen; both sides

conferred out of the bearing of the jury.)

THECOURT: Ladies and gentlemen of

the jury. step into the jury room. please •.
(The jur,<withdrew frornthe courtroom.)

'IHECOURTr;. I am not gping to allow the

question, but I will allow questions as to ~lhat

should be done with a child in ardell: .to assure

Iiurvival in a case .like this., ..
. '.

~I _

':';.

12

\I

9

10

13

14

13

21

17

16

19

18

20

22

23

MR.SLIPOW: N24

25
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2

3

N. Turner Gray •..Direct

to prove tha t themca~_.I~
494

4

l5

e ;:

7

8

9.

10

II

12

13

14

1!3

Ie

17

18

19

20

21

22

23

24

2!3

mE. COURT: All right, ~hen yoU!'(

question is what is proper medical care?

MR.SLIPOW: First we have to

as tabl!sh the chil'd would bavesurvived.

Next ques tionls What should be done• '1'bird

question is would the baby SUt:'vived if it
had been d~~.

THE COURT: I am not going to allow

it.

MR. SLIPOtV: Judge, ha4:' can. 'We show

causation? ....,

MR. STANT:. !he doctor has already

tea tifled, if I might say, that he doas not

kn~ whether this baby was alive or dead at

the time it was put into the towels. So how

can we get into the q'~estion "'. t:

JAIME 8<BROWNING
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2

3

4

15

6

7

6

9

10

II

12

13

14

16

17

Ie

19

20

21

22

23

24

25

THECOURT: You are distinguishing

bett4een the time he was put in towels and

time he tfas born.

MR. STANT: Yesp your honor IJ and if

the baby was dead at that time .how can we get

into the questionof t'1ha t she should have done
,
if some other situation bad obtained? There

is no way to knowwhat the situation was at

that time based onwba t the doctor has already

said. So .baw. can we go further?

THECOlBT:: As! stated, lw111 allow

q~stions as to what: should be done.

MR. SLIPOW: Well, judge. may'1

inquire?

nIE COURT: And what evidence he has

to indicate whether or not that'par ticular

thing was done. BUtwhether or not the child

would or would not have lived ..•- do you have

an opinion as to whether or no.tthe child would

have lived?

WITNESS: Baaed oneve~,.thlng that

we have gat here I do.

mE COlmT:' To a degree of reasonable

medical certainty?, .

tiITNESS:WellJ that 1s a difficu\t---
. ~ •...
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2

3

4

6

7

e

9

10

II

12

13

14

IS

16

17

18

19

20

21

22

23

24

2S

thing to say t but predicated upon experience

of past birtr-AS. normal children, normal infants l

they usually survive.

MR. STANT: Judge. your honor , ~1Te are

not -...
WIlWESS: WithOl.1t any congenital

malformation O't any complications of pregnancy.

MR. STANT: - We are not asking for that.

Weare askingfcr:the doctor .•.~ he has to first

Maw bow this child was born. -'the ckcU1mJtances

under whichlt w~s.born. whatb4ppen-ed to the

mtherjust'pri~to the b1rtbof the child. and

what happened tb -the child salt exited the

tn0ther'a body. Otherwise the d()Ctor doesn f t
."." ..~

eVen know tfhatoccurred.. And he has' never had

any of that background.

'lHE COURT:: You will be-,-able to cross-

examine. I will allow the question.

MR. SLIPOW': Thank you t judge.

MR. STMIT:I notemyexceptlon. your
honor.

-"mE COURT:- Bring the jury out.

(The jury returned to the courtroom .•)
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BY MR. SLIPa.z:

N.• Turner Gray ""Direct 4

2

3

4

15

6

Q Dr • Gra.Yt whatmediC31~-

should ha:a2:.~~!~£.~~
,.. , 8G.~

, A fb::¥:;:::'=~f:m~rm:;~certainly'
first and foremost to make sure the baby can breathe» that

i,t is not obstructed.,
7

Q What about with reference to the ~ '
8

9

10

II

12

13

14

15

16

andth~e:.' .Jg~':a~,..~P~.!~!ltLM'~'bJJ;a~'.. lmli$lIi-.,IZi.~,!il#.!~_~"'~tlWEf~".~~MN.:P'~19~.~~'..~.th~"~ri"~~ .•'. ,m. l!lJ]. -

," A wel~~J&wl.\Q~iiQam~~'e>

C~"'d'$Jslly. The infant's circulation is contiguous with

the placenta, but it is a closed system.Wben 'the placenta

br:eaks off from the mother then that's the maternal side

that bleeds. But everythingbein~ normalt:he baby wouldntt

bleed back througbthe placenta.

Q What else should have been done for natal

care Cfl: postnatal care of the' infant?
17

18

19

A

Q

A

by should ha-vebeen kept warm.

Where should the baby have been taken?-20

.21

22

23

24

Q Now.' Dr. Gray, can you'tl!ll us to a l

. r
reasonable degree of medicalcer~aint1 if. this child would

JAIME & BROWNING
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2

3

4

!l

6

7

N. Turner Gray. Direct

have lived had it recei,,"ed proper attention?

MR. STANT: Your honor, I object

to that. 1'rIyobjection is a continuing

objection to all these questioris\

mE- COURT: I understand that.

Overrule the objection.
; ....

498

8

9

10

II

BY MR. SLIPOt~:

Q Okay t my quaetlan to you, Dr. Gtay. is

can you tell us to a reasonable degree of medical certainty

based on your experience if this child would have lived had

-12~.t .~eceived proper attention?

13 A Based em lnation--,

14

15

16

17

18

19

of. _the infant wJ:~thout~~_&~:~ .... ----~~
MR. SLIF<Xi: 'l'b.ank you -. Answe~

cOWlSel •s questions. Just one second •

Dr. Gray. - thank you.

20

21

CROSS -EXAMINATION ;: .'

" ;

.',","

22 BY MR. SWAIN:
23

24

29

Q Dr. Gray. when you made your initial
"'-. ,"

~~aminat1onof the baby wh?n you submitted your official

rE!P.ort of the cause of death and manner of death didn't y~"
.,("", ...•...
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N. Turner Gray ... cross 499

report the manner of death after consulting with the

2 pathologist as undetermined?

3 A

,
7 Q

4 Q

15 dO."-
6 A

All right,. sir. NO'JI t doctor,

.I did.

And You..,JilamL4#iluOil~Q:4&WLbabL died,
~ ••i6_ -~-'~M;"@t"~~

for a fact
sf

A I do not.

8

9

10

And, doctor,

That f s correc tA

Q11

12 blood on the toWels that

13 before lYr after the rle.a

14

15 Q And, doctor, you have stated that you

16 felt that the towels could have affected too respiration

17 and you have assumed a number of things )haven , t you?
18

19

A

Q

I have.

And you have also taken into account the

20 statemant of l-iiss Summerell •.....Lane, my client, haven I t you?
21

22

A

Q

sa.y that a8a.in?

You took into account in your assumptions
23 the statement that this _...

24

25

A

Q

Oh•. I did.

All right) sir.
t .. -

And in that statement $ ...-..• - .93
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2

3

4

did you read the portion -- I am sor-,;y. I have got it right

here ...- tlBe ... ne

of 'the a.~~!Si1@IiJl4~~~~Jih~-
"f1!I1JB

A ~.,

15 Q s • ":::0.' ~~,

6 J;;.'~~"!i'£;~.d!'*Et~rm~~~
7 eouldR~i;i~i)"4£M.~~~Ff'i!~~mf8Jlr-ftr= ~
8 A
9 Q So then the assumption you gave a little

10 vhile ago ~lassomawr.at incorrect if you ass'umedall those

11 fl!~ts yousta.ted you did. Is that not correct?

12 A I don I t think it is quite that simple <I

13 Q Doctor, are you only assuming one part

14 of the statement and leaving out other parts?

115 ,: ' A No. '/,

16

17

".j. ", Q

A

pardon me?'

No.

:".:.

18 Q Do you take for a fact the baby w~sn' t

19 breathing when and if any taws lswere wrapped around its

20 head?;
21

22

23

24

215

HR. SLIPOt.J: Objection;

May I approach the bench and be heard
on the objection, please ?

(The court and eounse if 0%: both sides

conferred out of the ~aring 0 f the jury. ~=~.~~4
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BY NR. SLIPOW':

501
\

2 Q Now. ,doctor, the question was again"

B

3 you have' assumed certain things and, you also in your

assumptions took in' -- you read a par t of the statement

15 said "He wasn It breathing and it s cared me, so I wrapped

6 it up ina towel as fast as I could and I put it ina

7 garbage pail and then got a garbage bag and put him in it

and took him over to a road off First Colonial Road and got

9 out my car and, put him on the side of t1".e:road. II Trr.atis

10 a statement you .took for a fact. Is that not correct?

/

II

12

13

14

A

Q

assumptions ?

A

Correct.

That's the facts you used to base your

I did.
115

16

17

t

Q

. ~. .

Q

or'~~~"
23

24

25 A No.
. ,:~:

..... - ..
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2

3

4

IS

6

Q

ba '-'

A

Q

can what the
A

Doctor, I want you to tell me if you
\V'hatan Apgar test is, an Apgar score?
An Apgar score was devised by Dr. Apgar

7

8

9

several years ago, and it is a method of scoring the
condition of the infant at one minuteand five minutes after
birth.

10

II

12

Q

into effect?
A

And "I:'I7hatdifferent criteria do you take

There are five things: Heartbeat,
13 reflex, irritability, muscle tone, color, and respirations 0

14 Q And assuming that a baby was bluish gray
115

16

17

in color, purplish, cyanotic looking, and didntt appear to
be breathing and not.moving, but assume there was a heart
rate and some breathing; what would the Apgar score be?

18 A You are talking about one, two, three on
19 a full score of ten. Ten would be a perfect. I would say
20 up to a four.

21

22

23

Q

A

Q

At the most four?
I guess so.
And would that baby then be considered

24 a severely depressed baby?
25 A For that moment it was, yes; it "i-1ould1:i,e~'-

l' 'iroo:oJ ••.•• ,
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2 ...~.;. ,'. Q

N~ Turner Gray - Cross

And'ifhen a baby's born severely

503

3

4

depressed, what steps are taken in the' hospital by the

physicians '1
5 A Well, usually resuscitative efforts at
6

7

6

9

that momentto make sure, as I say, the airway's open and,

if the baby's blue and having difficulty breathing or not
breathing, giving it some positive-pressure oxygen in order

to<help it breathe •
, 10

11

12

13

Q

A

Q

A

Pure oxygen?

Yes~

tV-hat' else?

Stimulation, physical stimulation,
14

15

16

17

16

usually sprinkle a little cool water on the back and rub

your hands up and down the spine and pluck on the feet, that

type'of thing.
Q NOW, doctor, when a baby's severely

depressed what is the shock of cool or cold air?
19

20 or breathe.

A The immediate? Usually makes them cry

21
Q Do recommend that?you

22
A No.

23
Q Why? "

..

24
A Because it will cool the baby/down, and

'"

25
you don't want the baby to become hypothermic, low temper~tur • Ot;;'

<Of #
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I am sorry?

A Thirty-seven degrees centigrade.

Q What is that Fahrenheit?

A 98.6.
Q

2

3

4

IS

6

7

a

9

10 kept at?
II

12

13

14

IS A 98.6, body, temperature. I am talking

16 a'bout the body temperature. not the ambient.

Q What should the air tem~rature be for a
.~'. . '",

18 severely depressed baby?
19 A It is usually a little more• Youtalking
20 about a normal baby?'
21

22

Q

A

Severely depressed.
If you keep -- the obJlact is to keep'

23 his 'body temperature normal, so if it is down the ambient
24

25

, .

temperature's going to be high in order tobring.,dt up. If

his. temperature is normal, then the ambient temperatUre is
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going to be normal.

-
505

2 Q , The effect of sixty degrees air is a

3 deleterious effect on the baby?

4

8

A

Q

For. a long period of time.
And so the thing you want to do is try

6 to wrap the baby up and keep it warm around its body. Right?
7

8

A

Q

Right.

Doctor, you have talked a minute ago about
9 the things that should be done for an infant when it is born,

10 and you said that this girl should have W't'a!?pedthe baby up,

11 but'she didn't do that? ,',.,

12 .;~.,. A Are you asking me or telling me?
13 Q Didn't Y°l'fsay that is'some of the things
14 she s,hould have done? J -', "

18

16

17

18

19

yes.
A

Q

A

Q

That it t'1ould be normal care of the baby,

To wrap the baby?
Right.

Didn f t she" indica te in hers tatement that

A

20

21

22

23

she wrapped the baby?

Yes. she did.

MR. SWAIN: Your honor, at this time

I would like to introduce the climatological
24

25

.' ,:.

data for the day of ~e birth of, the "baby,
, .. -:<'

temperature of the air around
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MR. SLIPOW: Judge, I don't --
MR. SWAn~: -- showing it was sixty

degrees that day.

MR. SLIPCM: Judge, I have got an

objection. and I am afraid I am going to have
to border on a motion at this point right
here.

506

e

9

10

II

12

THECOURT: I don't think it is proper,

not now.

MR. SWAIN:, All right, sir.

BY MR. SWAIN:
13 Q
14

III

16

guess that means positive pressure OY~*Pi.a.fi~~
-EPif

the lungs by the doctor; that would be ventilation wouldn't

it?
~

17 A
Ie

19

20

Q Youalso shou:<J.~= __ i@;._w
should also use ~eEn"p".f'idlld •••••

••
A NJiS pes@wa'j 1.,4

21

22

Q

A

Higher percentage of oxygen?
Actually; no. Mouth-to-mouth would do

23

24

2ll

often gets the baby breathing~
Q A~~~un

• ok?the',jzisk of dying -- the baby dy~~, don't: you?, Grave rl.Si.
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A Cer tainly there may be an increase t if

2 it is a depressed baby you are ta~king about.

507

3

4

Q

A

Yes.

There certainly would be increased risk.

IS increased chance the baby would not make it.
6

7

8

9

Q

A

Now. doctor, what indications do you

.This particular case? 'Are you talking
10 about this particular case?
II

12

13

14 ...
;

15

16

19

Q In generaL. .". _.

A In general, in any case?

MR. SLIPOVl: Your honor:,:. ,r 'W)uld

object.
MR. SWAUl:: Cross -examination.

.11-1&. SLIPOW: Let's strike thequestion.

THECOURT: Overrule the objection.

A What indications? Say that again?

20 BYU1R. StoiAIN:
•.. :

21
....•.
".";" ".' Q What are the indications when a baby is

22

23

delivered 'precipitantly,very rapidly, and the baby looks

blue and is not respiring or appear to be resplr Lng?

blue. and not breathing.
:'.,

24

25

A That would.be one right ther~,; if it '?lere
~.-"'.4 ft~
:.._. ..L\IJ.ll..

.••.;:i:
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Q Whet does it mean usually?
2 A It could mean anything. It could mean

3 something as serious as bleeding in the head.

4

6

7

6

9
;: ;. "

10 .

11 center?

12

13

Q

A

Q
,

A

Q

A

Q

A

Q

Subdural hemorrhage could do it?
Yeah, severe subdural hemorrhage.

What does subdural hemorrhage do?

Floods the brain with blood.
And what happens?
The brain ~eases to function properly.
Does that have an effec.ton the respirator

It could."

And how is' that done?

14 A Well,the~baby with a ~3.evere subdural

IS hemorrhage could die.'

16. .Q Doesn't the subdural hemorrhage cause

:7 pressure on the brain and push the respiratory center close

IS to the skull?
19 A Could. .~~;.-.... .

20 Q Doctor, do::you knowwhat the state of

21 th.e'umbilical cord was when it came out oe:the baby -- out of

22 the mother in this case.? ".: < .:~

24 o~

~~,. ..", .....:"

DoA

Q

"','" !.'

25

23
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2

A

Q

A

D

3

15

A

Q

No.
~~atwould be the effect of coiling

6 around the baby's head?

7

8 nothL.,g.

9

A

Q

Coiling around the neck? Probably

And do you. know what percentage of babies
\0 have the coil and have the -- percentage?

\1

\2

\3

\4

\15

\6

17

A

Q

A

Q

A

No.
Have it coiled around their neck?

No"

Would it be as muchas-twenty-four '/

MR. SLIPOV: Objection.

I pass on that.

18 BY MR. SWAIN:

\9 Q Is it quite often?

A I pass on that.

Q Doctor, you have never aeen this?

22

23

. A

Q

I don't deliver children •

So you don f t know - - you haven t t s tudiad

24 the;.:d,?livery and the birth of children. Is that correct?

25

: .... '

A I have.
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Q

A
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But you don't normally do that sort of

510

4

6
:~ ,

,..

Q

A .Yes •

7

6

9

10

occur during the birth process ~ can't it?
A It can.

,.', Q There is no way of telling from your
'.

\I

12

13

14

III

16

viewing of this baby, is there? . ":'.

17

16

19

20 Q And at the. time of birth it would be
21 .,apcw_

22

23

24

A

Q

yes.

25 A Death.
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Q ~
2 A

3

4

Q

A
5

6

Q

A ...
7

B

9

Q

A
10

II

Q And as e such an event it
w~..dJ~jjm~i¥f!~~tt~!~

12

13'

A

Q

~!~M~di¥~

Small amount. And infe.~~,~ual1y when
14

13

16

a child dies .- '

Let me put it this way: After the birth of child-

ren there is always a discharge ofmeconium~ isn't there?
17 A
IB

19

20

Q

A

Q

~

M~~~
~x,

M~L:::;~:6iW~:!l&.~~

~05

Doctor, in the report of Springate he said

Small.

21 a~2.~
22 A
23 Q
24 ther,
25
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baby?
2

3

4

.A

Q

A

(Indicates yes.)

An.Jl&;~~~~~~~~~~-~!&~.~
8 - Q

on the outside a
hasn.'t~xyv.l£Jjk.~~~$I.~~~Jl'~
.tit .i#$aS~

days.
~

7

5

6

9 .~

10 A
II Q And, doc tor, do you know tvhat the

13 pressure is upon
14 A.

15 Q
16 A
17 Q
18 A
19 Q

12

20

effect of a very stronghi.ghpressure ora high contracf:ura1

the babYt the baby's being delivered?
Yes.

Uterine contractions •

What is that?

Depressed heart rate is the main thing.
And doeslt have an effect on the profuslo

of the blood from the placenta and from the ...-
21

22

A

Q

It does.
- .• the mother?

23

24

And do you know how strong "contractions it

takes to reduce the blood?
25 A I do not. ~.

i _.. 106
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Q If it -- when I say profusion, would

2 you explain what profusion is?

513

3

4

II

A

Q

A

Generally, circulation.
Circulation between mother and placenta?

Just general circulation, I meananybody's

6 efrcula t:ion, we are profus ing ..
7

8 uter C! A

Q

9

10

11 anyway ..

A t can certainly be reduced,

12

13

14

13

16

Q

A

Q

~

A

Pardon me?

It can be ,reduced andcomprondsed.

nt?

~uld be the main thing.

17

18 do.

19

20

21

A

Q

A

I_~~
N~~

If it occurred continuously and at the
.22 time of birth. But if it occurred two hours earlier, no.

23 It is a momentary thing.

24

28 birth.

Q I 8m talking about at the time of the
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Andwhen the child is born in this s tate then

2 it is considered depressed, isn't it?

514

4

A

Q

It is. '.",

Andyotihave to take positive medical
15 steps ,to coma to the aid of the baby, don't you?

6

7

;-.1."

" . .;

A
,

Q

Right. '

And wouldn't you ••- first thing you do

6 would be clean out the airwaj1s and passages with a suction

9 cup?

10

II

A

Q

Yeah.
And then you say positiva air, bag the

12 baby, as they say, and give the baby oxygen?

13 A Right.',
14 Q stimula te', it in some way if you possibly
15 could?
16 A Right.
17 Q And would you pass ibly 'stimulate it with
18 drugs of some sort?
19 A Yes.
20 Q And wouldn t t you try ,to ventilate the
21 baby's chest? : :;.

22 A yes.
23 Q If the baby wer e born in this state and

24 held in a mother t s arms,would that not push the head forward

25 like that downagainst the chest?
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2

A

Q

I guess it would.

Would that in anyway interfere with
3 the air passage?
4 .(.- ',' A

Q

It could be.
Would tlla t prevent thepaby from

6 breathing?
7 A It could.
B

9

10

Q So you tak~ special courses and learn how

to hold the baby's neck when it is born then after you

receive: it from the obs te tr ician?
II A I do not.
12

13

14

15

Q You have been taught tti?
. ", .'

A I have been taught that. But ~fe don' t

take special courses.'

~i That is not really general knowledge,

17

18

25

22

16 'I sUppose, is it?

A What, how to --

QThose positive measures I have spoken

19 about that is necessary that kre performed in a hospital.

20 • aran' t they by qualified physicians usually?
21

A To the extent that you say, yes.

Q And-that knowledge is not genera,lly

23 known,' I wouldn t t think, by all your patients who come to
24 you for the firs t time? ....

'.. A Not all the things that I do, no.~:~ 10
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MR.. ST.o1AIN: Excuse me a second,

516

BY MR. SWAIN:
Q

A
,
Q

on most babies or
A

4

5

6

7

6

9

10

Doctor~ vernix -- is it vernix

V-E-R-N-I -X, vernix.

Vernix, lam sorry, the vernix is found

I guess all babies whe~they are born?

To a certain extent an all babies.
certainly is much heavier on sQ'ne than others.

11

12

Q

A

Sometimes it is very light?
Right.

13

14

1!5

Q And doesn't this vernix dissipate or be

absorbed into the baby's skin very rapidly over a-twenty-four
hour period?

16

17

16

A

Q

A

No.
You are sure of that?

Well, it.will dry and 'flake off, and it
19 is usually washed off in the nursery.
20

21

Q

and flake off?

How long does it take for it to dry

22

23

24

2!5

A Probably somewhere between twelve and-

forty-eight hours. I don't know, something like that. We

don't usually allow it to do that.

Q Baby's ---four days after the birth o~'s - <10
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baby you'd expect not .to see it. wouldn't you?

517

2

3

4

5

6

7

6

A Yes.

~1R. SWAIN: Thank you. doc tor •

THE COURT: Any other :questions?

MR. SLIPOf,.{: Yes, sir •..

RED IREeT EXAMINATION

9 BY MR. SLIPOW:
10 Q Dr. Gray, you gave a physical examination

II to the infant, didn't you? Or external examination to the

12 infant. Is that correct?
13

17

IS

A

A

Q

I did •.

There were-none.
When a woman delivers an infant,

19 particularly without assistance, are there lacerations?

20 A To the mother?

Frequently there are.

. Is there generally a considerable degree

21

22

23

Q

A

Q

Yes. . ;.;

24 of bleeding?
25 A Yes.
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Q Now, you have indicated to us that this

2 meconium that was secreted by the infant was done while the

3 infant was alive, was it not?
4

5

A

Q

I feel it was•

While the infant was defecating the

6 meconium would it have a heartbeat?
7

,
A If the infant was alive it would have a

6 heartbeat. If the infant was alive and passed meconiumit

9 wOuld have a heartbeat, yes.
10 Q Ant3 in your opinion the infant was alive

n when it passed meconium?

12 If the infant had a heartbeat would the blood be

13 circulating:f:.n the infant?
14

IS

A

Q"

It would.

Okay. Now, this cyanoti9 coloring
16 that you have discussed, the bluish color, is that A fairly

17 regular occurrence in newborn' infants?

'. ,.'

A

Q

Many "infants are born that way.

Even infants that do not have any,--

MR• STANT:' P lease your' honor, I

object to the question.21

19

16

20

22

23

24

MR.SLIPOW: 1 will rephrase it.

MR. STANT: I don't think this is

rebuttal, though., ,,''
25 MR. SLIPO\v:

I~ _ .•.

I think it 'is pr 0pet;. ", -,' l'-ff 4Jl'""";.i~'
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rebuttal.

nm COURT:It is redirect based

519

on cross-examination.

4

5

6

7

.~<:".

BY MR. SLIPOW:

Q

iIl:bir th ?

}'

Howoften do you see thec:yanotic coloring

6 A I cantt really give YOU' a percentage,

9 but manybabies, perfectly normal infants., will be blue

10 a.t the moment that they come out.

II Q Howlong does it generally take for

12 this color lng to disappear J doctor?

13 A
. ", .

Everything being normal, a nice healthy,

14 normal baby who breathes inmedia tely, anywhere from fifteen

15 to thirty seconds, maybeas muchas a minute.

16 Q NOW, Mr. Swain asked you a series of

17 questions about a depressed birth, a depressed infant. He

16 asked you a series of questions about a depressed birth and

19.~(depressed infant. In these situationthis intrauterine

20 meconium is a common symptom?

21

22

23

24

:. "

>. ~ " ..

A

Q

A

Q

Yes. e. They-. ..

GO. ahead •..

If ..it is depressed in utero •

Okay. N.OW, generally, in depressed

25. births are there not narcotics administered to the _m9~eq1:~
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A In some of them there are. I wouldn t t

2 say that generally this is true , n~o

3

' ... ' .

Q Could a narcotic being administered to
4 the mother affect the child? ..

5

6

7

8

MR.,SWAIN: Your honor t I 'object.

What has this got to do with this case?

No evidence ofnar~otics in this case. It
is not based on cross.

9

10

11

12

MR~ SLIPOW: can I be heard on this

for just a secpnd?

('nle court and counsetfor both

s ides conferred out of the hearing of the

13 jury.)

14 THECOUBT:. Sustain the objection.

IS

16 BY MR. SLIPOW':

17

18

19

Q ~~~-~~.P,.D__ ~"~~ .. ~ - ,.".. ~ -.~-~.

de~~ •• ~.

A ~~~_~
20

JAIME & BROWNING
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A Yeah.
2 Q Mr. Swain asked you about severe cerebral

3 hemorrhages?

4 A Right.
6 Q Is there any indication of a severe
6 cerebral hemorrhage?

7

a

A

Q

There is none.

It does indicate some subdural hemorrhage.
9IS that correct?
10 A Yes.
II

12

13

14

Q Is that uncommon in a newborn infant?
-.~.' A Absolute ly' not.

Q Why not?

A Because jus t in the process of being

15 born small vessels are torn inside the skull as the skull

16 molds. Since the skull bones' are not attached and ri.gid as

they are in an adult, small vessels will.1:ear and there will

be. a small amount of subdural and epidural and sometimes

subarachnoid hemorrhage •.

17

Ie

19

20 Q You indicated in response to M;r. Swain Is

23 around
24 up and
25

.. .

It would have a tendenc.y to prevent tmit •..A

questions that the vernix might dry and flake off after a

period of time. What effect would moist towels wrapped

the infant in a plas tic bag have on the vernix drying

flaking off?

21

22
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2

3

5

6

7

8

9

10.

Q Nowt doctor J Nr. Swain asked you on

cross -examination if it would be proper care. for a mother to

w rap her in fan t in tow-.e1s •

Now, would it be proper care for a mother to put

h~ infant in a garbage pail?
I would say no.

MR. SWAIN: Your honor, I object to

the .ques tlon.

MR. SLIPOW: Judge, he opened the

door.
II

12

13

t .•.•

THE COURT: I don't think it is

proper. Sustain the objection~ ....

14

15

BY MR•. SLIPOW:

Q NOW,Dr. Gray, in response to Mr.
.:'

16

17

18

~
19

20

21

22

23

24

25

S~ain r S question as to lis ting a cause of'death,

yo

MR. S\vAIN:. Objection.
MR. STANT: _ I object to that your,

honor •
THE COURT: Sustain the objection.
MR. SLIPOW: Judge, may I approach the

bench on this? io -_ .. 1j~6a:
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9

10

II

12

,:. "j'
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'mE. COURT: . Um-hum.

(The court and counsel for both sides

conferred out of the hearing of the jury.)

'llIE COURT:. Sustain the objection.

Note your exception.

MR. SLIP~d: Note our exception,
please.

No further questions, thank you,

doctor.

RECROSS ":EXAMINATION

523

13

14

15

16

BY MR•. SWAIN:

>, Q Doctor ,yoU sa id tha t~he mois t towe 1s

would have a tendency to keep the vernix 'o~ the child.
Wouldn't they also ha,,~ea tendency to wipe'lt off t..~echild?

:7
A vernix is a very adherent, tenacious

16

19

material. Active wiping would. I doubt tOl-lels wrapped

around it would take off very much.
20

Q Ina severely depressed child isn't ita
21

22.

23

fact that it is recommendedthat the nurses: only pat dry

tJ:ie baby so they don't lose all their moisture too quickly

and become cold, to wipe the vernix off?
24

A That might be in the delivery room, but

uf'the nursery that's not true. Baby's are brought rapidly ... 11","0'J._.< ~ ,f
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2 Q Now~ isn't it also a fa.ct that when you

3 qave got anoxia, asphyxia ofa baby afterbirth, won't the

4 nieeonium be dlscr.arged sometimes after it is dut of the

5 titerus i'nsci'ead of in utero?
e

7

A

Q

Surely it will in a small amount.

Dr. Springate' s report said moderate

a ~mount in the pathology?
9

10

II

A

I saw the towels.

Q

I would take exception to that, because

You don't agree with the medical

12 eka.miner 's re por t?
13 '. A Not the deputy medical examiner •
14

15

16

16

19

20

21

22

23

24

. ' .." .

MR• '.Slv1\IN:; Thank you, doctor •

MR. SLIPO'Vl: That's all the

questions we have~

mE COURT: Thank you, pr,Turner;

you may step down. I mean nr""Gray. You may

be excused.
Ladies and gentlemen, wewi11 take

a five-minuterecess.

(At 12:12 P.M., June 3,'1977, the

court recessed, and reconvened 'at 12:25

P.M•., June 3, 1977.)
2S mE COURT:

~ -
Commonwealth ready tet ,_ 11~~ .•..;/'.G
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.;,

-_.•.---000" ••._-~

'~

DIRECT EXAMINATION

Louis Lesl.ie Wasserman"Jr., W-A"S-S"'E-R-

call its next: witness?

MR. SLIPOW: yes, sir.'

THECOURT: All right:, bring the

jury out~

('!he' jury:returned to the courtroom.)

TIIECOURT: All right, the Commonwealth

may call its next ,V'itness.

MR. SLIPO.J: Dr. Les lie Wasserman.

A

Q Doctor, tell us your name, and spell your

last name for the record, please?

BY MR. SLIPO"~:

, LOUIS LESLIE WASSERMAN, JR. J called as a witness

otl.behalf of the Commonwealth,having been first duly sworn,

was examined and tes tified as, fo llows :

21

2

3

4

5

6

7

e

9

10

\I

12

13

14

15

16

17

18

19

20

]

22 - M-A-N.

23

24

, ...• Q

A

What is your ptofession,Dr. \-'lasserman?

I am a phy~ician specializing in
25 obstetrics and gynecology. ~, --'.' .iB..f 9

'li' ,-.. 4A.,'
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,
to Virginia Beach General Hospital, 1100 First Colonial

ROad.

Q What is the field of obstetrics?

A That's the field of medical specialty

that cares for the pregnant mother and the delivery of the

newborn baby.
Q Where are your offices located?

A In the profess ional building next door

Q Doctor. \1ould you be kind enough to go

into your educational background for us?
A Yes. I was educated, both premedical

training and medical school training, at DukeUniversity.

I did a year of rotating inte.rnship at Norfolk General

Hospital. I did a four-year residency specializing in

obstetrics and gynecology at Duke Univers'ity.

Q How long have you been practicing in
thi.s area, doctor? ...

A Since 1973.

2

3

4

5

e

7

8

9

10

II

12

13

14

~. 1!5

16

17

18

19 '.-' Q In the course of your practice do you

20 have occasion to deliver infants?
21

22

23

A

Q

A

Yes J I do ••

How often?

We deliver I am in a group practice,
24 l~deliver thirty to thirty-five babies a month, so I

2!5 deliver probably ten to twelve babies a month.
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3

4

6

7

6

9

1.'0" L. Wasserman,_ Jr._ - Direct

~m. SLIPOW: Your honor, if the
court pleasat at this time I would ask that
Dr. Wasserman be qualified as an expert

witness in the field of obstetrics.

'mE COURT: Any ques tions?

VOIR DIRE EXAHlNATION'

BY.MR. SWAIN:

527

\0 Q Doctort in your studies at Duke did you
\1 how often -- how many courses did you take in pathology? .
12

13

14

A

Q

A

In pathology?
yes, sir.

Did a six-month rotation in GYNpathology
13

\6

i.n.my specialty training, and had a six-month course in

general pathology in medical school.
17 Q GYN pathology would be' the pathology of
16 a 'mother, would it not?
19 A It would be of the mother and also of the
20

21

numerous pathological conditions of reproductive organs that

d(,n't have anything to do with pregnancy.
22

23

24

Q

A

Q

Or childbirth?

Right. '

You taken any courses in forensic

25 pathology; that \>louldbe into the cause of death? ~ ~...1Z1
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2

A None at all.

nm COURT; You may proceed.
3

4 BY MR. SLIPOW:
5

e

7

Q Doctor, I am going to as k you to speak
jus t a 1i tt:Ie hit louder for us.

,
What is the normal gestation period for a full-

8 term baby?

21 > •

20' .. ,;,

A Fo:;:ty weeks •

Q Now, I am going to show you four

photographs that have been marked and introduced into evidenc

as Commonwealth's Exhibit Number 22, Commonwealth's Exhibit

Number 21, and Corrmonwealth's Exhibit Number 23 , and ask

you to study those photographs, and can you make a determinat on
if the infant depieted appears to be a full-term infant?

MR. SWAIN: Your honor, I would have

an objection. I think that the.best evidence

would have been the infant. I don I t think the

pictures should be the basis for the doctor's

medical opinions. He didn I t actually examine

the baby himself.
THECOURT: The ques tion is does the

infant in the .picture appear to be. Overrule

the objection.

MR. STANT: Note an exception,. your h'0n..or~,,22

9

II

10

12

13

15

14

18

19

22

24

25
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2

A

Q

The baby appears to be full term.

What do you base that determination on,

3 Dr. wasserman?

4 A Twothings • The size of the head in

!'J relation. to the size of the shoulders. '!his is something

6 that changes as a baby develops. to be full term, the head
': ". i'

7 being' auch larger than the shoulde.rs in premature stages of

8 gestation and being nearly equal to the shoulders at the

A

9

10

II

12

13

14

III

16

17

18

19

20

21

22

23

24

time of bir th.

The second is that a premature baby would be

covered by a substance called vernix, wh.ich is a wilite,

waxy subs tance that protects the baby. v~ry often at term

this will be gone, and certainly when the baby is past

tel:m it would be gone, and there is none evident on this

baby in the pictures at all, so I would say the baby is at

leas t, term.

. Q Now•. w~th reference to this' subs tance

vernix, which you have raised, will the substance disappear

by itself if it is present on the baby when the baby's born?

No.

MR•. STANT: Your honor,' I object to

"if it is present." Seems to me that 1s

completely speculative.

MR.SLIPOW: 'Thequestion was would it
25 disappear, not ffit was present.
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2

3

4

e

7

e

9

10

,. ,:

:"" ..

-L, L. ~vassermanJ Jr. - Direct

asked the doctor to speculate on whether it

was born with it or not.

MR.SWAIN: tfuat is the relevancy?

MR. STANT: That wasn 'twhat I

understood the question to be.

THE COURT: I f the baby Is born
,

\'1ith vernix would it disappear~ . I believe

that's the question. Is that right?

MR. SLIPQt<1: Yes J sir.

mE COURT: All right •••

530

II

12

A No, not by itself.

13 BY HR. SLIPOW:

14

IS

16

Q

A

Q

HoW' t'1ould it have to b'edone J doctor?

It would have to be manually cleaned off.

Dr. Wasserman, at what stage is it common

17 tliat you firs t come in contact with an expectant mother J at

IS what stage 1n the pregnancy?
19 A Most pregnant womencontact an obstetricia

20 at about three to four months of pregnancy.
21 Q NoW', doctor, during these ear 1y stages
22

23

24

25

of pregnancy J three to four months• what physiological

changes does a womango through that would be apparent to

the mother?

MR. STANT: Nord, I object to tha~,-- 1.24'
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2

3

4

6

7

6

9

" 10

II

" 13

14

15

16

17

18

19

20

L. L. Wasserman, Jr. - Direct

your honor. Not all mothers -- it is

not apparent to all mothers. That's a

universal question, and I would object

to it. Quite obviously --

THECOURT: Youwill have an

opportunity to cross -examine. OVerrule

the objection.

MR~.STANT: Note myexception,

your honor.

A Oth~r than some s light weight gain,

which is var iable from woman to TrlOman, most womenwill

notice some problems with nausea and perhaps vo~iting at

Certain times of the day. ;,'

There will be some braas t enlargement and

tenderness in a high percentage of pregnant womenduring

the" first three to four months of pregnancy. Some

problems -- not problems but "change of frequency of

urination which is unusual for her.

BY MR. SLIPOW:

531

21 Q What about with reference to the
22

23

24

25

menstrual cycle?

A In genet'al the womanwould have no

bleeding after the last normal menstrual period before she

became pregnant.
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Q What about the three - to six-month

2 period? What physiological changes would there be at

3 this point?

532

4 A Beginning at about eighteen weeks, which

!5 - 1sabout four and a half months, the mother'-would begin to

6

7

6

9

10

£eel some movement from the baby, what l'1e call quickening.

It is .a fairly inflexible rule that she will feel this

movement, and we use it verY,often to date'when the baby

~due, as well as the last menstrual period and the size

o'f the baby as it grOlv1;'.

II .';,i:,. Q And during the latter stages of pregnancy

12 wbatsigns become apparent to: the mother?

13 A No additional changes other than the
14 large increase in her abdominal girth.

I

15 Q What about the quickening or the movement
16 of the infant ina ide ? Does that stay the same or
17 A In general it increases'as the pregnancy
16

19

goes along, so that it cannot only be felt but can be

seen by the pregnant woman.'
20 Q Now, doctor, in your experience and
21

22

23

24

iri your opinion have you handled a mother up until birth

arid delivery of the infant that did not knowthat she was

pregnant?
MR.STANT: Your honor, I object to

25 that. I certainly don't think that's

JAIME & BROWNING
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2

3

4

IS

e

7

8

9

10

L. L. wassermant Jr. - Dixect

if the doctor has .been practicing three or
four yearst as I understand it. NOW, if

he wants to ask the doctor whether or not

there are repor ted cases on that; but his

personal exper ience as agains t the general

experience of the medical professiont I
would object tOt your honor.

MR. SLIP{1Il: Judge --

mE 'COURT:- You will have a chance to

-cross-examine. I will allow it.

533

II A I have had a number of wOmen who

12 notonestbat I have followed throughout their pregnancy,

13 but ones that I have delivered, whohave stated tr..at they
,.<":.: "

14 did not knowthey were pregnant until they \vent into labor.

1!5 HOwever, in my opinion-- .

Ie MR. STANT:' Now, I object to the

17 opinion, your honor.

IS

19

20

21

22

23

24

,. '..

MR. SWAIN: I t is a persona 1

opinion.
MR. SLIPOW: The question was in

his opinion did he feel that they did not

. '-know, and he was about ready to continue

to answer the question before the interruption.

'mE COURT: I think his opinion has

to be to a degree of reasonable medical }
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L. L. Wasserman, Jr. - Direct

certainty.

BY MR. SLIPOW:

534

4 Q All right, in your opinion to a

6

6

7

8

9

10

reas onable degree of medical, cer tainty ~vhat is your

feeling?

Myfeeling was this was not the case

in any of the patients that I had exper ience 'with, and this

was based on their emotional reacti,on after the delivery of

the baby.

II Q Could you explain that to the ladies

12 and gentlemen of the jury. please?
,.. ',-.';

13 A 'I think that if in fact a womankep

14

13

16

secret a pregnancy for nine months from her family and

frien.ds and in fact did not know that she, ,was pregnant

su.ddenly went into labor and had a baby, I think she would

17 be appalled and terribly frightened. And in the patients

18 that I have had that have claimed this their response has

19 been one of happiness, and inappropriate to a womanwho

20

21

22

23

24

has been looking forward to that birth, and so I think

that there has been some psychological repression of the

1;acts going on dur iog the pregnancy and in, fact she did

kQow that she was pregnant, and I have had four or five

cases of this sort.

25 Q Doctor J are you familiar with the Fe,rID1.2'.<
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"meconium"?

535

2

3

4

A

Q

A

Yes.

What is meconium?

Meconium is a blackish green substance

5 that fills the lower intes tinal track of a newborn infant.

6 Q Now, you had the four photographs that
,

7 are in front of you thatI'have previously given you an

6.. oppor tunity to examine. Is rr.econiumpresent in any of those

9 photographs, doctor?

10

II

A

Q

yes; I see. meconium inal1 four.

Now, have you had an opportunity, Dr.

12 wasserman, to examine the autopsy protocol that has been

13 introduced into evidence, CommonwealthI sExhibit Number 18,

14 on a prior occasion to today?

15

16

A

Q

Yes, I have.

And you have had an opportunity to

17 examine these photographs in the pas t. Is tha.t correc t?
16

19

A

Q

That IS correct.

Now, I ciake reference to CommonwealthIS

20 Exhibit Number 20, which has been intr oduced into evidence.

21 Have you had an opportunity to examine a copy of that

22 statement between the defendant and Detective Ernes t Marrow?

23

24

A

Q

Yes.

Can you tell us, doctor, to a reasonable

25 degree of medical certainty whether the meconium dep'i~~ed in~.. 1~9
•••• f!;.J .
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those photographs was defecated while the child was alive?

6 alive to expell that much meconium.

2

3

4

5

Wasserman?

A

Q

A-

Yes. '

What do you base that opinion on, Dr.

It is obvious that the baby had to be

7

8 mean?
. /.

, Q 1'101;'3; what,'s the term "cyanotic coloring"

9 .', ." A It is's bluish discoloration of the skin

10 which indicates a lack 'of oxygen in the circulatory sys tern,

II

12

in the bloods tream.

Q How long does it generall.y take for this

13 col()r ing to disappear?

14 A This is present in most babies immediately

15 at'the time of birth and will, usually disappear within sixty

16 seconds.

17

18

19

,',

Q Nowt in the photographs that are in

front: of you, have you had an opportunity to ...• well ,
obviotis 1y you have not had an opportunity ,to see the child.

20 Do YO\1 observe any irregular ities in the Umbilical cord?

21 A No. 'This is not an id~al way to examine

22 the umbilical cord, but I donlt.

23

24 doctor?

25

Q

A

What about with reference to the placenta,

Placenta looks normal.
1.30
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Q' Doctor t would you explain to meand the

2 ladies and gentlemen of the jury and the court what sometimes

3 are involved in the progression of labor and delivery of a

4 child?

IS A With a firs t baby a w0m,an goes into a

6

7

6

9

10

II

12

13

the >first stage of labor when she begins to have uter ine

contractions that are five minutes apart or closer, and this

c~ last, again with a first baby, anywhere,£rom three to

fohr hours at a minirnumup to sixteen to eighteen hours at

a maximu.'U.

Whenshe becomes fully dilated, that is, ~'I7henthe

mouth of the uterus opens up so that the baby IS head can

pass through it, she is said to have entered the second

14 stage of labor. This usually last one to two hours and is

15 terminated when the baby is delivered to the outside.

16 And the third stage of labor is from the delivery

17 of the baby to the delivery of the placenta, and usually

16 takes three to ten minutes.

19
'~':,

Q SO' the second stage are the actual

20 delivery of the head, body, and feet of the child. Is

21 that correct?

22

23

24 doctor?

2S

A

Q

A

Yes, it terminates with that.

'And how long 'does that stage take,

It can take anywhere from up to two_.hours .Ii .of 1-'\t. _ .n,.'..lUi".
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or as little as five minutes.

538

2 Q If there has been no pain killer administe ed
3

4

to the mother what physical effects could it have on the

mother's comfort, I guess would be a good term?
6 A Labor hurts a lot, and no womanhas
6

7

labor without a fair amount of pain, which is just intense
,

pain of an on-and-off nature in the abdomenand the low

6b~ck during the first stage of labor. During the 'second
9

10

It

12

13

stage of labor she continues to have that, but she develops

an urge tQ bear downwhich has to do with the baby's head
,.,0:~. '. ', ..

becoming so low it presses on the per ineum and rectum, so

she would have that feeling o,f discomfort as though she

needed to bear downas if she were having a bowel I:novement.
14 Q Now, doctor, in your experience have you
15

16

17

16

','ever knowna baby to .- once the baby --the umbilical cord

and the placenta have been delivered intact, have you ever

knownthe baby to bleed to death through the umbilical

cord?
19

20

A

Q

No.
Whoseblood is the blood that is --

21 who does the blood belong to that is in the umbilical cord?
22

23

A

Q

That's the baby's blood.

Now, you have indicated that you have had
24

25

an opportunity to examine the autopsy protocol.

correct?

JAIME & BROWNING
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A Yes.

539

2 Q Did you observe that there were 3 ccs of

3 a ir in the stomach?

4

5

6

7

A

Q

Dr•.Wasserman?,

.A' .,

Yes; I did.

What meaning does that have to you,

That the baby swallm"led's orne air after

e it was born into an airyenvi;onment, which Tilouldbe outside

9 of the uterus and the vagina •.

10 With reference to the luIlgs it is

" i.ildicated that all five lobes of, the lungs floated.

12 What does that mean to you, Dr. Wasserman?

13 A It means that the baby took one or several

14 breaths immediately upon being born or sometime after being

15 born •.

16 Q .Would the pink textures -- let me direct
)

:7 your attention to this section of the autopsy report.

Ie Doctor, are you aware what color the lungs of an

19 infant child are before the infant is born?

20

21

A

Q

No.
Well, strike the next question.

22 Now, you have already stated that. this lV'asa

23 full-term infant. Now, based on your observations. of the

24

25

photographs and reading the autopsy protocol, were you able

to determine any congenital abnormalities:>in the Chi~:p:-:t3 •..•
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A No.

540

2

3 blockage?

Q Were you able to determine any respiratory

4

IS

e

A . NOll

Q ~-lereyou able to determine any outward

marks of violence? / .

:/

/

opportUnity to read the statement.. Would this appear to be

a,vaginal birth predicated upon the statement?

d~livered through a vaginal birth what effect does the cold

air .in a room have ohth.e baby as it comes irl to the war ld ?
-{:;.:.::

7

B

9

10

11

12

13

14

A

Q

A

Q

'And you also indicated you have had an

Yes:>

Now, Dr. t~asserman, when a baby is

/

IS'
'.- .... '., ' A It is one of the factors that stimulates

16 tl~ baby to take its first breath.
...•... ,

17 Q Now. can you tell us to a reasonable
18 degree of medical certainty if this child was born alive?

:-.;;.,!.

21 qe:rtainty what life signs would this child exhibit upon
:.::: ";',' "

19

20

A

Q

"'!~!3. In my opinion it, was ;;

Now. to a reasonable degree of medical

23

24

25

comi.ng into the wat ld 1,

A The actual taking of the breath should

have 'been visible. The baby swallowed someair. which is

obvioUs from the air in'the stomar;:h, and so a swall'?~~g1::14
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2

3

motion or movement of the' head and throat should have been

vis ible J and probably movement of. the arms. It is hard to

say.
4

5

6 var iable.
7

Q

A

Q

What about the legs?

The same as the arms. This could be

Is it often als 0 or do ,they' have a
8

9

10

tendency to urinate as well?

In a t leas t half the cases at time of

birth, yes.
II Q. Now. doctor, in an unat;tended bir th what
12

13

14

15

16

17

18

19

should have been the procedure that was used with reference

to an infant?

MR. STANT: Now, if it please your

honor, doesn't tha.t presuppose a person who

is the unattended person knows something about

this thing and has read or been.~xposed to it?

'!HE COURT: You will have a chance to

cr oss -examine.
20

21

22

23

", ,\';! ... '

please?

A

MR. STAt-IT: Note my exception.

Repeat the question if,you' would,'

24 BY MR. SLIPmv:
25 Q What steps ..should be taken for the chili's

JAIME & BROWNING
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well-being upon delivery in an unattended birth?

542

2 A The simple process of picking the

3

4

5

e

7

8

9

baby up and cleaning it off, not only cleaning off its

s.kinbut cleaning out its mouth -- there is a great deal

of mucus in the baby r s mouth, because it has been in a

\\1 atery environment the whole time it was in the uterus

should often be enough -- would usually be enough to

stimulate the baby to breath and get its respiratory

system working enough to be alive.
10 Q What should be done with the temperature,

11 in other words, the body heat of the child, how should that

12 be preserved?

13

14

A

infant, which is

The body temperature of a ne~>1born

98.6 or the Same as the mother when it
"f•.. ,

15

16

17

18

is born, drops very rapidly, so the baby needs to be covered

and protected so that its body temperature won't drop. It

can- become depressed very quickly based on dropping body

temperature.
19 Q At the earliest convenient opportunity

20 what should be done with the child after it is delivered?
21

~:'. A I. am not sure 't"hat you mean• Youmean in
22 addition to what I have already said?

May I approach the bench?

23

24

25

Q Yes.

MR. SWAIN: Your honor, objection.
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(The court and counse1 fOr both

sides conferred out of the hear:ing of the

jury. )

543

4

5

6

BY MR. SLIPOW:

.Q Doctor t you have indicated you have had
,

7 an opportunity to read the statement. In yoUr opinion did

6 tp.is child receive proper attention upon birth?
9

10

11

12

13

.\ ...

',' ':. ,"

MR.StAN'!': Your honoij,lease, my

objection is a continuing objection in that

field .•

mE COURT: Based on the $tatement~

MR. SLIPOW: Yes t sir. ...\

'-. ":

14

15

A No.

" .i

16 BY MR. SLIPmo1:
17 . ;., . Q Doctor, can you tell us to a reasonable

18 degree of medical certaintyi£ the child wOuld have survived

19 J;l.:id it received propermedica~ attention 7;.
20 A

21

23

~~tti .• ;i;wiMM_~~
22 . a::ic:~~ .

Q Now. Dr. Wasserman, pr.edicated upon your
24 re:ading of the statement and your observation and examination

:", . "

25 of~;~he photographs and the autopsy protocol can you tell l;rs-
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to a xeasonable degree of medical certainty what the cause

2 of death of the infan twas?

.r .,.~r~ .; r"'.'J ~"'1"3 rl .; ~ t- f-~
',,"e',' .,. ,.,.~

_ :... _. 7:--:.-.

I~~
DoctO".c, "'-7'b~t effect ,. 1 rl T;"I~ • fant

Yes ,

Q

be ing placed - - 't>1I'

A

4

~ ..
I

5 I Q

6 A'

9

3

8

7

10 i~~a._.
11 I }OJ:R. STANT: I object tQ it, your

12 honor, unless the doctor knows the condition
13 of the child before it was placed.

14

15

T'dE COURT: Are you saying the child

was alive or dead at that point?
16

17

18

19

20

MR. SLIPOH:
MR. STANT:

your honor.

THE COURT:

MIL STANT:

If the child was alive.
That's based on conjecture,

Overrule the objection.
Note my exception.

21

22 BY HR. SLIPOH:
23 Q T .•. f"J r I""':.c .':: -

.~,1 ..:.<

24
~
'-, .,,1 ~ ~. ' ,0. _ -- -

• • - - __ eo -

25 A

I.
I
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Yes.

An Apgar Test is a score which was
\-l!"..a t is an Apgar Tes t?

Q

A

Q

an Apgar Test?

A

Q

A

d(~veloped by Dr. Apgar, a pediatrician, to evaluate the

ne\"born baby at birth where different aspects of the baby's

vV61l-heing, such as its color, its breathing, its crying,

8

9

"

7

12

6

10

13 its muscular movement is given a score with a maximum of
14

tvJO per physical sign and a per score often.
15 Most newborn babies -- normal newborn babies will
16 have an Apgar score of eight to ten.
17 Q H~l significant is the Apgar score to you
18 in your ~'lork with the infant?
19 A It is simply a shorthand means of
20

21

informing my colleagues and those that will be taking care

of the mother and infant of the baby's condition immediately
22 at birth.
23 Q Are you familiar with ~~conium staining of
24 an infant?

2S A Yes.
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Q ~lhat is tha t , doc tor? Hhat is

2 meconium staining or 'When an infant has meconium stain?

3 Neconium staining of the infant at the timE

4 of birth is one of the indicators of dis tress of the infant

5 ! in the uterus.

6 Q Does there apf€ ar to be any' meconium

7 staining on the llLfant?
6 A I;teconium stain on the Ll'1£ant that I see

9

10

is only localized around the buttocks vlhere the s tool '-]QuId

have been passed. There is no generalized staining of the

11 skin.

12 Q If there was intrauteri~e passing of
13

14

15

16

17

16

19

20

21

meconium and it was passed while the baby 't,,;a.s still ins ide

the mother 'tvou1d ti"'le entire body be stained?

A Yes.

NR. SLIPOH: Dr. wasserman, ttlarlK you

very much.

CROSS-E~~~~NATION

BY }'1R. SiolAIN:

22 Q Dr. 'Hasserman, I gather from wb.at you
23 said you don't know why the baby stopped breathing?
24

25

A

Q

No, I don 't.
Now, doctor, you don't knmv when the ~~~y :~4i)
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stopped breathing?
2 A

3 Q

5

6

7

6

9 or e

A e

10 A

II Q NOT<I'1, doctor)' you noted several things

12 that should be done for .a baby t.vnen it is born,' problematical

13 care .TI"lat L.'"lcludedI think the cleaning out of the tra:oat,

14 and how is that accomplished?

IS A It can be done with a '\'\i3shcloth. ~le

16 usually use a suction apparatus in the deli"ery room. But

17 home deliver ies it can be dene s imply by putting' the babies

16 head down and cleaning' out the mouth with a 'Vlashcloth or any

19 sort of cloth.

20 Q And is that done by -- is that getting

21 down in the tracheal areas?

22

23

24

25 that 'up.
.::-

A

Q

A

Dh) no.
Still in that area?
The haby usually takes care of. getting

,;- 14.";3'
. ~._ .•••. ~ t.t;-;;L,,~.:I
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Q If \vhat is done?

2 A If it is stimulated. Usually stiw~lation
3 is enough for the baby to clear out the trachea.
4 Q And, doctor, if the baby is cradled in

5 I the mother's arms its h~ad tilted forward like that, held

t1:'.at as you cradle a baby how their head sort of fa.lls
-------

1<Jith ti'1e back dOvln.Aa

6

braced) pushed rOI"t17ard like that, would that affect:

that mucuswould not be able to by gravity :run out of the

ttachea and mouth, because it would have a tendency to run

ba~ckdown the trachea. if I am understanding the pas it ion

yotiate describing.

l,\ ' ,

J

I
J

/
'"

, ,

"

/

-- back dcwn, buttocks.do;,]u, head sert of

Immediately upon delivery it might in

Could that suffocate a baby?
It is possible.

A

Q

Q

A

respiration?

12

9

II

10

14

13

16

15

18

17

19 Q We have talked about meconium s tains ~
20

21

~.~~inkyour questior~ were rr.~stlyconfined to in utero. Don t

most babies after they are born discharge some meconium?
22 A No, not most. Sooe.
23 Q Some~ Andb doctor, what is the effect

oftentimes?

24

25

of a precipitant rapid delivery of a baby on the skull
i
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2 say a delivery which happel.'lS in a very rapid fashion, causes

3 a sudden release of pressure on the baby's head as it is

4 delive~ed which can cause dep~ession of the baby.

Q , Can cause depression of the baby. And

6 what c,ausesthat depression? ~.jhat happens to the baby's

7 head that caUses the depress ;Lon? Does it change the shape

6 of the baby's head, pressure on the brain?
9

10

11

12

13

14

15

16

:7

Ie

19

20 Q And .if.that occurs what would yeu say the
21 Apgar score of the baby i\'ould beat that time, if you have

22 got cyanotic

23 A If .the baby's blue and has very little
24 res Dua tlon and•. . it is arr~ and legs are flacid,then ....~L.S

25 Apgar v70uld be three or four.
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Q \~ot..:ldthat be a severely depressed baby?
2 A T'neone we have des~r ibed , yes, would
3 be.
4

5

Q

A

And what steps \V'ould you take?

We would stiQulate the baby.
6 Q Ho'tv?
7

,
A By rubbing it off. Some doctors spank.

babies, but that's not in too good of vogue r~, so we
9 -stimulate the babies other ways. 1{e suction out the mouth
10 and nose and "C-le give the baby oxygen.
11 Q And don't you occasionally -- of course
12 you keep the baby 't.'.iarm L"'1 a c~cums tance like thr~t ins tead
13 - of letting the baby lose any temperature. Losing temperature
14

15

would be very serious and dangerous to a baby in that state,

woul&"1. I t it?
16 A Yes.

.~d yeu wouldn't give the baby -- or you
baby some respiratory drug stimulation also,

If it had received narcotics during the

give it something to reverse thos e narcotics.

He}don it have any respiratory stimulants I am aware of 1'1e can

Q

might give the
would you not?

A

labor you might

17

21

19

20

22

23 give to babies.
24 I'1R. stJAIN: I am sorry. Just one
25 second, doctor.
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Q

L. L. tiasserman,. Jr. - Cross

Now, if these steps aren't taken with

551

3 the baby severely depressed, dc~sn't that -- wouldn't that
4 possibly produce death?

,
7 at that: time?

5 j

6

8

A

Q

A

It. is possible.

Baby would die without medical assistance'

It is pass ible, yes.
9 !

10 you

11 yo

14 umbilical cord?

12

13

15

A

Q

A

A

Doctor,

Coiling?

is meant by a co~ling of the
:

16

:7

18

Q

A

Q

Yes,' sir.

I am not sure what that term means •

All right.. What is meant. by the

19 compression of the umbilical cord?
20 A Compression of the umbilical cord would
21 be pressure on the cord during the process of labor and/or

22 delivery, usually by the baby's r..ead or by its shoulders,

23 which would cut off the blood supply ..
24

25

Q

A

Would that be in the second stage?

Could be. Could be throughout labor.
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2

3

Q And the effect of umbilical compression

would be to --the baby would be somewhat asphyxiated or

anoxic, wouldnI t it, at birth?
4 A Yest it does depress the baby, both

!j before birth and at the time of birth.
6 Q And at the time of the birth it
7

6

9

would not be -- a baby in that state, anoxiated I suppose

you'd say, wouldn't the baby possibly pass off meconiumat

that time?
10

11

12

13

A

Q

A

Q

Yes.

After birth?

Yes.

And all trese different manifestations wou d
14

III

be evident. the cyanotic appearance, f1acid, arms not moving,

and no res piration apparent?
16

17

16

19

20

21

bab-

A

Q

A

Q

(Indicates yes.)

Now, another question is this -- I am
22

23

24

sorry. I thoughtt had it.

THEcom T: Redirect?

MR.SWAIN: Your honor, I am sorry,
23 I haven't finished.
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2

3

4 BY MR. SWAlN:

Q Doctor, you said in this baby that you

8

7

couldn't tell whether it had one or several breaths based

on thepatbology?
e

9 • i,,_

A

Q

In my opinion, yes.
Doctor, this pressure in the secondary

10

II

stage which causes the woman to press down, is that a
p~essure which is similar to having a bowel movement, I

", ," l

.: ,"

Yes •.

And if the woman bad been constipatedQ

think you said?

A

almost unless she knew she were having a baby?

\c A Feels very. similar , yes-- I am told.
. ',.,:, ,..'~

Q Pardon me" I didn't hear you.
.,;- A I said I am told it feels very similar.

13

14 /--'f'"
r

for a while she might ,assume she was having a bowel movement

12

1!5 ,

{
18 \

17

18

19

20 I couldn' t from my own experience .tell you.

21 Q Doctor, when you examine a womanwhen she

2~ ,i::;pregnant do you conduct a pelvic examinat:,ion, ,also?

23

24

2!5reveal?

A

Q

yes.

Andwhat does that pelvic examination
" ,1" lib""1 "..~,
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2

s

4

5

A The pelvic examination tells us not only

about the health or disease state of the vagina and cervix,

but tells us about the state.of the uterus, and in the

pi'egriant womancould show anenlargment of the uterus that

would be parallel with the degree of pregnancy that she
6

7

~as at.
,

Q Would a pelvic exam -- okay.
S .'"'.- " Is it possible to conduct a pelvic examination

9 and realize that a womanis pregnant during the pelvic when
10 that's being done?

II
! 1; : ...•. A To make the diagnosis of pregnancy?

12 Yes. From six weeks on.

13 Q So normally with a pelvic it weuld be
14 revealed to a physician ~_

That the womanis pregnant? If she was16

-A

Q

That's correct. .~.:

17 seven months pregnant?

IS

19

A

Q

No question about it.

Now, I think you said ~hat you don't
. . .

20 ~lieve the 'Women.who have told you they ar~, ,pregnant.

21 Could you tellus'what a phantom pregnancy is?
22 A Pseudocyesis is what you are referring to.

23 This usually is a psychological state that occurs in a woman

24 whowants very much to be pregnant and in ways that are not

25 quite clear. to medical science is able to mimic that pregnanc .48
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to the point that she actually has 'growth of her abdoment

2 cessation of periods t growth of her breasts, sometimes

3 with lactation.

555

4

IS

6 A

7 Q But if I understand YOU. couldn 1 t that

6 happen in reverse t a woman would not think she was pregnant?

9 MR. SLIPOW: Judge, I am going to

10 ' :," "interpose an objection. I think we are getting

11 into psychiatry at this point.

12 MR. SWAIN:,I think he has testified

13 to psychiatry, Your honor.

14 mE COURT: What is that?
15

16

17

MR. SWAIN:, I think he's testified to

some psychiatry. He didn't believe based on

certain women's --,
16

19

20

A

THE COURT: It is cross-examination.

Repeat that, if you would, please?

21

22

23

24

25

BY MR. SWAIN:

Q Well, we have talked about the phantom

p);'egnancy and a 't-l0man believing she was actually pregnant.

DOn't you think the reverse could be true also, the woman

wOuld not think she was pregnant? t =~,149
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A "Believe" is a funny word. but I have to

2 answer that questionyes., I think that she would be

3

4

convineed that she wasn't by a series of psychological steps

to..not face a fact that was too painful to face •

An~
fairly

~that

And if a woman then had a baby in tha t

Q

A

Q

. "." ~...'

;.: .

6

9

5

7

6

II.

10

12

13

14

15

16

state I think you indic:ated she would be appalled, frightened
.. " ; ~.;>: .

probably bewildered, and I guess dazed or:whatever you call

it?

16 anyway; but when

17

19

.;';. A Yes .'

.;'.

20 Q Womenare also very frightened when

21 they have miscarriages and don tt knowwhat to do about it

22 at that time, aren I t they?

23

24

25

A

Q

at that time, do

That's exactly true.

They don 'talways use the best judgment

they? .,. ..;.. 150
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A No.

557

2 Q Do you think that those psychological
3 changes affect them psychologically, also?

7 medical assistance or So

4

5

6

8

". \.'-~" A

Q

A

Yes, I do.
Doctor,

I would have to approximate that from my
9

10

oWn experience, which has been approximate'ly a thousand

deliveries at this point in my career, and I would say no
11 mate than one in twenty"'fiveor thirty. :; .

12 Q About five

Doctor, do' you knowwhat percentage of

13

14

15

" .

A

Q

(Indicates.yes .) :-~:- ' .:,

16 infants die at childbirth?
17 A We talking across the board now or in a
18

19

20

21

hospital situation or. --

I am talking across the board, hospitals

and to children born with midwives and born without any care

at'all total?
", .. ,

22 A yeah, the mortality rate for. newborns is
23 about .4 to .5 percent in this country_
24 Q And that includes being born in the
25 bOspi tal with ass is taoce ?
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A Yes.

558

2

3

4

Q

A

Q

Or with a midwife?

Yes.

Andwould you say the percentage \"1ould

5 be much higher when a child is born without any medical

6 assistanee by the mother and nobody else around it?

7 A (Indica tes yes.)

6 .. Q L__ ~t~
• •••• wm@2~.
10 A ~1m111E1F~~UB:la':m;itt~r~~
\I

12

13

14

15 BY MR. SLIPOW:

MR.SWAIN: Thank you, doctor •.

REDIRECT EXAMINATION
.. :.",;:

16 Q Doctor, you indicated that when a baby
17 is born in a depressed s tate one thing that you do is try

18 tostimu1ate the child.
19

20

Now,would holding the child upside downand

spanking the child have a tendency to stimulate the child?
21

22

A

Q

Yes,it would.

Doctor, in your experience in treating
23 pregllant mothers t with what degree of frequency does a woman

24 'have a regular menstrual cycle at regular intervals each
25 month, from four to s:Lx days with a heavy flow on the second 1~2

~~ 4 ."
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day, for the firs t. $ ix months of pregnancy?

2 ' .. A This is vety infrequent.. I don't know

3 what the figures would be on it , but I have again only seen

4cnein my expet ienee •

5 Q One in a thousand in your experience?

6 }m. SWAIN: Your honor."" I am sorry.

7 Is tha t your ans\'ter?
6

9

A Um•..hum.

10 BY- Mil Ii SLIPOW':

11

12

13

14

15

16

17

16

19

20

21

22

23

24

25

Q Now, Mt'. Swain asked you about a certain

psychosomatic syndromaand you. gave a name for i.t ~hich I am

nt>tgo!ng to begin. to pronounce. What ~~ ••it?

AI amgo~g to have to spell it for
her,too. I bet you. Pseudocyesis e.

. . . Q He as ked yQU if it would be pcss ib ie to

bavca psyeholog1cal regress ton in the op})esite extreu-a i

believing you don f t want to b~ pregnant and comingup with

that belief."'

. '. . . . NOW, with the syndrome that you suggested, there

are actually physiologieal changes.. Is that correct?
. ,

. A Yea. .;:.

.,. Q Oks,y. Now, to your knowledge you do not

or: do you -- can. a womanwho does not want to believe she is

pregnant regress the physiological changes of pregnancy?
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A No, she can't.
2 Q Now, doctor, if there was any mucoid
3 substance in the tracheobronchial tree and the child was
4 held upsidedown and spanked 'tvouldthis have a tendency to
5 drain the substance?
6

7

6

9

10 .

II

A Yes.
MR. SLIPOW: Thank. you, doctor.

RECROSS-EXAMINATION

12 BY MR. SWAIN:

13 Q You indicated that some women have some
14 spotting or bleeding even after -- or menstrual cycles even
15 after they are pregnant?
16

17

A

Q

Yes.
I think you said one you had seen like

16 that. Is that correct?
19 A I was talking about the type of period
20 that Mr. Slipow was describing, which is a full menstrual
21 flow las tlngfour to five days.
22 It is not unusual to see a woman have some
23 bleeding for say a day on a monthly basis through all or part
24 of her pregnancy. Certainly we see that much more commonly
25 than one in a thousand.
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Q Andt doctor, if a womanis pregnant,

six, seven months pregnant; and begins to take birth

con~ol pills ~mat effect would that have?

561

4
- ~.. .. A None on her or the pregnancy at all.

5 Possibly effects on the newborn.
e

7

Q

A

What sort of effects?

The birth control pills, one of the
8

9

hormones in that can have masculinizing effects on a female

tnfant.
10

.,::. Q . All right. And don t t -~doesn I t birth
II

12

'13

14

15

16

control pill when it is started in a wotnallwho is in the
. ,

latter part of pregnancy also give an onrush of more profused

bleeding?

A I dont t see why it would, Mr. Swain. I

have no experience with birth control pills being started in

the latter part of pregnancy at all.
17

18

Q

A

It is very unusual?
It is muchmore commonthat a womanwould

19

20

22

23

24

not know she is pregnant so she would continue to take pills

dUring the early part of her pregnancy, but bixth control

pills do not cause bleeding dUring any psi"f'of pregnancy_
,l , .

Q .- hili. 5~"~-i1.bA1iW&Qiii'PM.:;me~~Mi~

b;ir th CO'i.Ef,21"R~J,J"Qi£iiJN.Eh»"im;tl~~L*;&9t~
i ..S , _

a.: •••• tP'5-_Rl@ri~••IlII'tIlfl'Ilt~~1iSl1,-=--

... ;

25 ,;. ,. '; . A
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2

3

4

5

6

7

9

10

she.started tak~ ~h:~.l~;:•.~:zZm~~~
b£e;s SkJY?S"i:'1¥6tblit ?

:' A Usually at-loman doesn't have all the

s1gns! described for early pregnancy, butlt is not uncommon

for her to have one of .the signs of breast engorgement or

nausea.

Q One or the. other?

A Urn-hunt. <:" ...

_ .. Q Doctor, you have answered to Mr •

11 SlipOW' that a woman cannot stop any manifes tatioos of the

12 pregnancy. I have forgotten how you phrased it.

t:i.ons that occur?

13

14

15

16

17 . '~.

.'; :.

A

Q

A

Q

I have forgotten how he phrased it. But-

That ean't.be repressed, those manifesta-

(Indicates yes.)
But isn't it true that in large, heavy-

18 set womenthey aren It apparent or not as readily apparent?

19

20

21

. _ A

Q

A

The physiologic changes, of pregnancy?
To look at -a woman, yes.
The growth of her abdomen would not be

22 apparent until the late stages of pregnancy.

23 The other signs that I described that would be

24 more apparent to the womanherself should be just as real.

25 Q Would that be the breasts?
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A And the movement of the baby.

564

2 Q And could that movement of the baby

3 be attributed to -- let me ask you this ::, Aren't the lower
,

4 1.1ltestines and upper intestines in the same, location as the

5 baby?
6

7

A
,

Q

Yes.

Could those pains or those feelings

8 have been attributed to terrible gas pains or constipation

9 pains and a womanbe mis taken?
10

II

12

A

Q

A

(Indicates yes.)

Your answer is yes?

Especially during the first stages of
13

14

13

16

pregnancy it is not unusual at all to mistake it both ways.

REDIRECT EXAl-UNATION

17 BY MR. SLIPOW':
16 Q Doctor, what about the l~st half or later

'-::.".
19

20

21

stages of pregnancy, the child's movement t could they be

mistaken for gas pains during: the seventh, eighth, ninth
month of pregnancy?

22

23

".: A

Q

In niyopinion, nO.
Doctor, what if the birth control pills

24

25

were not initiated until the eight monthor seven and a half

month of pregnancy? What effect ,('lould that have on a male,' "57
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child?

2

3

4

J.,; ".
5

6

7

e

9

10

II

12

:':.-,.,13

14

15

16

17

16

19

20

21

22
.' ,.

23

24

25

L. L. Wasserrnang Jr. - Redirect

A None.

'MR.o SLIPO\Jj: Thank you, doctor.

MR. SWAIN: Thank you •. Thank you,

Dr. \'lassermau.

mE COURT: You may step' down. You

may be 'excused.

Ladies and. gentlemen of the jury,

we will recess for: lunch. Be back at
2 :30.

please do not discuss this case

with anyone, and when you comeback to this
area come directly to the jury'room.

(At 1: 15 P.M., June 3, 1977, the

court recessed, and reconvened at 2:37 P.M.,

June 3, 1977.)

TIm COURT: Bring the j tt;'you t,

please.

(The jury returned to the courtroom.)

TrlE COURT: Commonwealth may call its

next witness.

MR•. SLIPOW: Dr. David Sarrett.

------000------
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2

3

4

5

6

7

6

9

D. L. Sarrett - Direct

DAVIDSARRETT~called as a witness on behalf

of the Commonwealth,having been firs t duly sworn, was

examined and testified as£ollows:

DIRECT EXAMINATION

BY MR. SLIPOW:
Q Doctor, would you be kind enough to

tell us your name and spell your las t name for us?

566

10

II

12

13

14

15

A.

Q

A

gynecologis t.

Q

A

David l..ee Sarre tt, S -A-R-R-E -T -T.

Doctor, what type of physician are you?

I am a board certified 'obstetrician/

Could you speak a little louder?

I have got a paralyzed vocal cord.
16

:7

19

20

21

22

23

24

25

I will do the best Iean.

Q Doctor, would you be kind enough to

tell us what your educational background and your medical

training has been?

A I graduated from HahnemannMedical College

in 1959 and had a year of internship and three years specialt

training in obstetrics and gynecology at the Medical College

of Virginia in Richmond.

I was an obstetrician in the Army, assistant

chief of obstetrics Fourth YukonCommandin AlaSKa, ~d 11E~~!~
,: ....,.
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D. L. Sarrett - Direct

have practiced as a private physician in obstetrics for
2 eleven years; and at this point I.am not practicing
3 obstetrics because I had a medical problem which has sort

4 of made me give up surgery.

567

5 Q Okay. But do you still keep current

e with the per iodicals?
7

8

9

10

A Yes, I do.

Q What is the field of obstetr ics , Dr.
Sar~ett? .", ",

. ',' A It is the care of women who are pregnant
II or trying to get pregnant or who are delivering babies and

12 ~he immediate care thereafter .•
13 Q And you are certified to practice
14 obstetrics in the State of Virginia, are you not?

AIS

16

:7

16

19

20

Yes -- well, yes ..

MR. SLIPOW: Answer any ques tions

Mr. Swain or Mr. Stant has at this time.

vom DIREEXAMINA TION

21 BY NR.. S!ANT:

Q Doctor, your expertise in the field of

pathology, have you had any of that recently?

The official part of that was in 1964.

23

24

25

A I had training as a resident in pathology.

I do some work wi1th.-
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D. L. Sarrett - Direct

the microscope now in one form of pathology, but as a

2 pathologist, I don't do pathology.

568

3 Q Now.as to for ens ic pathology. doctor.

4 you have not been in that

IS A No.

Q6

7

8

9

10

1\

12

13

--at any time.

MR. STANT: I haven t t any other

questions. your honor.

mE COURT: You may proceed.

MR. SLIPOW: Thank you, your honor.

DIRECT EXAMINATION (CONT'D)

14 BY ~1R. SLIPOW:

13 Q Now, Dr. Sarre tt J I am show ing you a

16 handwritten document which is a statement and I want you

17 to takes look at the statement and I ask you if you had

16 an opportunity to read the statement in a typewritten form

19 on a prior occasion?

20

21 .:~", .

A

Q

Yes.

Okay. This is the statement of the defend

25 the autqpsy protocol performed by Dr. Charles Springateand.
I.
II. .•.

JAIME 8<BROWNING
CERTIFIED SH0R.THANO REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



n; L. Sarre tt - Direct 569

2

I ask you if you had an opportunity to examine this autopsy

protocol ona prior occas ion 1:
3 A Yes-.

4

5

6

7

8

Q Now,'I direct your attention to four

photographs that have been introduced into evidence,

Commonwealth'sExhibits Number17;and 21, 22, and 23. Have

you had an opportunity to examine these photographs on a

prior occas ion?

"'. -,'9

10

A

Q

I have, yes.

Now, Dr. Sarrett, what is the not'mal
11

12

13

gestation per iod for a full-term baby?

A It is two hundred eighty days, give or

take two weeks.
14 Q Okay. Now, based on your observation,

15. the photographs, and reading the autopsy report, are you

16 able to determine if the infant depicted in the photographs
.":">.:' ,"

17 . was in fact a full-term baby?

19

20 Sarrett?

A

Q

The.baby looks full-term.

What do you base this observation on, Dr.
"

:)~.-

21

22

23

24

2S

A The.weightwas seven pounds. The baby

does not have the look of a premature baby, and if you

would like for me to describe what a premature baby looks

like I will try to do that for you.

Q If you woo ld be kind enough to? l
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D.' L.' Sarrett •. Direct 570

A Premature babies look like little old men

2 is.. the classification, and the photography may not be good

3 enough, but ~- to make a statement about body hair, but

4 prematures have more body hair, have less ;;subcutaneous fat

5 tissue than this baby appears to have, and it looks mature.

12 for delivery. There may be some blood.

of

Okay.Q

7

6

9

8

11 whitish substance

10 A

13

14 Q

•

Okay. Now, disregarding the fourth

13 subs tance, the meconium, for a. second, do you see any of

16 these other substances present on the body of the infant

17 depic ted?

18 A I see some blood and some meconium,

19 and tlla t' saIl.

20 Q All right. Now, the whitish substance

21 that you refer to, would that be vernix?

22

23

24

25

A

Q

A

Q

Vernix J yes.,

Dr. Sarrett, what is cyanotic coloring?

That's blue _.•.a bluish color.

And is ita fairly commonoccurrence for
i.~ - AI tf.!')I1')

J.~'l..Jl
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a baby to be born with a bluish tint?

571

2

3

4

be bluish.
A.

Q

It is fairly commonfor all newborns to

In your experience how long does it

5 generally take for this coloration to disappear?

e A Well, ~le like to see it disappear from

7

8

the body within a few seconds and from the hands and feet

w.ithin U"J10 or three minutes.

9, Q Now~ Dr. Sarrett, woul(l.~ou explain to

10 us the steps involved in labor and delivery of a child?

11

12

A Well, labor

what sensations the womangoes through

13 is what I am primarily concerned with. :•.." .•..
", ,',.,

14 A She would go through sensations of

15 cramping in the abdomen. She mayhave some frequency and

16 urgency and feeling that she needs to empty her bladder.

17 She may have an ~ ge to - - the fee ling of need to move the

18 bowels., And later on in labor when the baby's on the path

19 down the bir th canal to be actually born she would have a

20 very strong urge to push, bear down, strain.

21 Q Now, for a first-born child could you

22 give us a time range that labor is going to take place in?

23 A Not less than three hoUrs, normally, and

24 not more than twenty hours t normally.

25 Q What degree of pain is involved dur ing
~ ---- .1~!.1if' .
, O:~
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these labor processes?

572

2 A This varies from individual to individual,

3 but I would say it would be rather uncomfortable.

Q Now, you have indicated that you have had

IS an'opportunity to observe. the photographs" Based on this

6

7

6

examination .•.• and I realize all you have in front of you is

the photographs -- can }J'ousee any impingements or any

difficulties with the umbilical cord on the child?
9

10

II

,:;,:.<, . A No.
::.,

.,,'1 •. Q Okay.
normal to you, doctor?

"",,:."

Does the placenta appear to be
i,. ..

12

13

14

IS

16

17

A The placenta is normal. but a normal,
variation.

.,

Q Is the cord attached to the placenta?
A The cord is attached to the placenta.

Q So there was no premature ,withdrawing of

the cord from the placenta, then?

Ie

19

A

Q

No.
NOW, you have indicated you have had an

20 opportunity to examine the autopsy protocol. And I direct

21

22

23

Y9ur attention to the part that indicates that there are
3'ccs of air in the baby's stomach. What does that mean to

you, doc tor?

24 A It means that the babyswallot'3ed some

2S aJ.t •
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D. L. Sarrett - Direct

Q When could the baby have swallowed the

573

3

4

A

Q

Only after it was outs ide the mother.

Now, does the autopsy rE1port in your

examination of the photographs reflect any congenital
abnormalities in the child?

A No.

Q Does it reflect any respiratory blockage?

A No~.

Q Does it reflect any ouu<tsrd markings of

violence?

A I am not sure what you mean?

NR• SWAIN: Yow: honor ,:1 have got an

objection. \ve have heard 1;'1hat's in the medical

repor t three or four times now already, and

I don't see any need to go over it again and
aga in with ano ther phys 1c ian, wha.t: 's wr it ten in

the report. It is par t of the eyidence not~.

I don't see why we should continue to go over
it, and I object to cont.inuation of going over

. it. '':.

; I. "

..
THE COURT: He says. he has revie"\13ed

the report, so if you have specific questions

they should be asked.
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BY MR. SLIPffi-v:

2 Q Doctor j) predicated on all the information

3 that's available to you are you able to say with a reasonable

4 degree of medical certainty. if the child was born alive?

5 A I. believe the baby was .born alive.

6 Q What do you base this belief on, doctor?
7 Ai The medical report said that both lungs

6 floated in water. It is the habit to see if lungs float to
9 see if the baby took a. bres th when doing .apos tmortem

10 eKamination on babies. And if the baby has not breathed

1\ the. lungs should not float. If the baby has breathed the

12 lungs should float.

13 Q Now,.you indicated that tl'lO of the

14

15

photographs or several of the photographs depict meconium?

A Yes.

16 Q Can you tell us "(17ith a reasonable

17 degree of medical certainty if the baby were alive when it

18 defecated the meconium?
19 A I would say the baby ~'1as alive when it

, -,'

20 passed this meconium. If that's the towel that was around

21 the baby, then I would say he was alive when the towel was

22 wrapped around him.
23

24

25

Q What do you base that on, doctor?

A Well, there is a large volume of

meconium looks like large volume in the picture ~ d- •.-- a an j'f" .'CoJ
,_..tll rI.
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the large volume would have to be I would say passed after.
2 I mean I can see where a small amount might be on the outside
3 of the baby before it was wrapped in, but this looks like a

4 large amount, so I would say he had to pass it.

5 Q Okay. Now, doctor, if as you indieated
e that the baby was alive when it was wrapped in the towel and

7 it was sealed in a plas tic bag subsequent to that J what

e would be the cause of the death of the infant, doctor?

9

10

11

12

MR• .sTANT: Your honor ,I object to

this question. There is no evidence of that --

'mE COURT: Sustain the objection.

13 BY MR. SLIPQT..T:

14 Q

15

17

18

19 BY MR. SLIP<Nl:

~1R. STANT: With reasonable medical --

20

22

Q

A I would say that the under those

23 circums tances I would say that this was an a.noxic -- a lack

24 of oxygen dea th.

25 Q Okay. Are you in a pes ition to ~e.~~,lt1~
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MR. SLIPOt-J.:Thank you very much,

MR. STANT: If it please your

honor J I ask' that be s tr icken .. '

THE COURT: You may cross -examine

CROSS -EXAHlNA TION

A

on it.

doctor.

A Yes.

Q And what does that indicate at that

.... '.''' ..

., ..... ",

.,::,'....

BY 1>1R.STANT:

. Q Doctor. you' state that. newborn babies

are bluish. Is that correct?

point?
. A There is a-- they areahout -- they are

not well oxygenated in terms of the outside environment at

the time of birth. But they are somewhat less oxygenated

inside the mother.

Q All right, sir. Now,at that point

when they come out of the mother if they continue to remain

2

3

4

5

6

7

6

9

10

II

12

13

14

~
15

I
16

17

16

19

20

21

22

23

24

25 blue what cause do you attribute that to?
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A . Poor oxygenation.

577

2 Q All right, sir. And what do you do to glv

3 them good oxygena tion?

4 A You clear the airway and.give them oxygen

5 and give them stimulation.

6 Q All right, sir. And if somebodyhas a

A

7

8

9

10

11

12

.13

14

15

16

17

18

19

20

21

22

23

baby that they are holding in their arms lying on a towel

and that baby is not getting any oxygen and they don't know

what to do 1;V'ith that baby, what would occ~ to that baby?

If the baby' were --
MR. SLIPOW: Judge, excuse me. I

think Mr. Stant is probably doing what he
objected to me doing. He's included the

fact that we can't make a determination as

to whether this baby was getting any oxygen
or not.

Now, he can ask him a question as
to what would happen if the baby was

wrapped in .towelsand held in the mother's

24 ."

25 MR. SLIPOW: I object.
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D. L. Sarrett - Cross

mE COURT: I overrule your

objection. Otherwise you are aJ:'guing.

578

4 BY :r-m. STAl'1T:

5

e doctor?

7

8 you mind

9

Q

Q

Would you go ahead answer that question,

What would happen if the baby -- would

I ask you if a mother who had Jus t had

10

\I

12

a baby by herself held the baby in her arms lying on a
towel and that baby was not getting any oxygen, what

would occur to that baby?

13 A .If .the. baby were not ge.tting any oxygen

14 the baby would' not live.

15

Ie

17

Q It would d.ie. And at that ti~-RQulcL.it- ..--~--_.----'
,-~._. ----~-:----

pass 'the meconium that was_~d(LOf-.it-1---+'-~
._-_._-;:- , , Not,necess~r ily, but E.~si.b.l~.oma.

18 Q , . Well. does: that indicate that some

19 meconium was passed?

20 This picture? ".-.. -.J'-
i'-'"

21

22

23

24

that one.

A

Q

No, the one on: the right? Or either

I guess those _•.

This black spot here and this black spot
25 here, does that indicate meconium to you?
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A I t looks like meconium, yes.

2 Q All right, sir. And I ask you at that
3 time won't the baby pass the meconium?

4

5

A

Q

It could possibly pass meconium, yes.
All right, sir. Now, you don't know

6 whether or not that is what occurred, do you?
7 No.

<j', .' .,\' ...," . '

And any speculation --~~~

breathin after it were placed

,....•.
j' ,I

Q

by you that the b

onlyanst:

I am moot and I guess if, I q,a,ve ,,'to

answer yee or no I have to -- I didn' t say'~nything about a

green bag. but I would say it would be speculation if I can

6

9

\I

~ .'~'.':'• ~ ~ .- ...• _. 'rt":.'

10 in a reen plastic bag would be strictly speculation on your

IS

13

14

16 Q I think that is a yes-or-no answer.
17 Now, doctor t let me ask, you this : How many

16 babies have you ever seen after they were born to a mother

19 ~lhowas seventeen years of age and was alone in a home by

20 herself? Howmany have you then attended to?

21

22

23

24

. ".-.

A

Q

A

Q

I ,don't know.

Any?

I would say yes.

Did thos e babies have their mouths

25 cleaned out of the mucus that's usually found in the mouth 172
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2

3

4

5

8

7

of the baby?
A

Q

their mouth?

A

on'. newborns •
,

Q

No.
Did you have to 'clean the mucus out of

It is an cbs tetr leal move to check airways

And, doctax" if the airways are clogged
8 with mucus what would that do to a baby?

clogged it tV'ouid cut dO"Rn oxygen flow. If it is totally

clogged it would cut off oxygen flow.

9

10

11

12

A

Q

It would -- how clogged? If it is somewha

And wha t would occur if a gir 1 who
13

14

15

18

:7

dOGan't know she is pregnant in nine monthais in the

bathtub taking a hot bath and she feels like she is terribly

constipated and she goes to the toilet, which is within a

few £eet, and immediately a baby comes out '0£ her body, what

occurs to the baby with the precipitous birth like -that?
18

19

20

21

22

A

guess.

Q

so' far, so --

A

I would have to specula teon that, I

Well, doctor, you have beenspeeulating

We11, I don't think I can answer tha t
23 question with a specific answer.
24

Q All right, sir. Let me ask you this:
25

When a baby comes out almost instantaneously from a mother '8_ ...•.73
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body without anything further, does anything occur to its
2. head as it is pressed between the contractions of her body?

3 A Generally the baby 1s head forms to the

4 birth canal over a labor situation. Generally it is what you

5 call molded, molded to the pelvis.

6 Now, I don I t know if I have seen molding or not.

7 Q Now, doctor, a precipitous birth, does
e that usually cause a depressed baby?

9

10

A

Q

lye11, you .can 't ever say never.

Have you ever seen a precipitous birth
II that occurred while a girl was going to the'-hospital or

.:,.,"

a~riving .in an ambulance?12

13 A

Q

Yes.

And have any of those babies had what
." .::... ,.:

IS we call depression?

16 A I would say that generally they'd either

17 be dead or alive.
Ie Q Well, in your own "lords, because of that

19

20

precipitous birth and the birth while they are on their way

to the hospital they eitherl.ive or they die. Is that correc ?

21

22 birth._

23

24

A

Q

A

No, sir, not because of the precipitous

l-lell, vlhat -- because of what, doctor?

There are many potentials forparanatal
25 fatalities, most of which have to do with problems i1( ~the17L!
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pregnancy, not necessarily with problems during labor and
/

2 delivery.

3 Q Well, is it more likely that these

4 problems occur in a person who has never received any

l5 advice or help from a doctor --

e

7

A

Q

More likely.
during the entire pregnancy? It

6 is more likely, is it not?

9

10

A

Q.

Yes.

And, doc tor, as a baby comes au t of the

11

12

mother, if the umbilical cord is squeezed or compressed by

reason of the birth, what then occurs to the baby?

13

14

A

Q

A situation called fetal dis tress.

And when fetal distress' happens does that
15 baby comeout appear ing blue?
16

17

A

Q

As --
And the loss -- the lack of blood flowing

16

19

from the mother's body to the baby's body"is that part of

the fetal dis t~ess -- the cause of the. fetal distress?
20

21

A

Q

I am not sure I unders~and that.

Well) doctor, when this.pressure builds

22 up on the umbilical cord what _~auses fetal dis tress?
23 A Unless a piece of cord is attached as

'.~-' ~t;;5
r _ •.

24

25

abnormally presenting there is no abnormal pressure on the
cord.
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Q But let's suppose that in this birth

there was pressure on the cord. What causes the fetal

3 distress?

583

4 A' Okay. The blood from the placenta can't

5 return to the circulation of the fetus.
6

7

8

9

10

II

12

13

14

15

16

17

Q All right, sir. And does that hurt the

respiratory system of the child?

Q ~~ ..• ~'.'~~ ~~'ll.:~

~~~~Wi&~you?
A No.

Q And. dO$iWiil&Q.~~,4t~Ii~
nO~{i!t_~~ta~~ the

_BaiQ1$_~U?

A No.
18 Q When the mether sa 1s _... and I assume you
19

20

21

22

23

24

read all of the statement; you said you did.

Whenthe mother sald that the child stopped --

uHe wasn I t breathing and it scared me,n if he w8sn' t breathin

what does that indicate to you, doctor, in all fairness?
, A If she said it wasn' tbreathing or if

it wasn't breathing?
2S Q Doctor. l~ are just -- you took this1:~~.... tv
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statement and you made a definitive statement on the bas is

2 0,£ that statement and those pic:tures.. In that statement

3 I want the same courtesies for her -- she said the child

4 wasn't breathing. Now",if it wasn't breathing what does

6 that mean to you? You have 'assumed everything else was

e true •. Now, what does that mean to you?

7

8

9

A

wasn't breathing.
.. Q ..

If the baby in fact wasn't breathing it

And that means it was dying or it had

10 died, doesn't it, doctor?

\I

12

13

A

the possibilities ..

Q

That would mean that that would be one of
' ..;

Is ..that a possibility or 1f you are not

14 breathing is that a probability?

15 A If you are a baby it is one of the

16 possibilities •
17 Q You mean if you don't breathe it is

18 possible you are still going to live, doctor?
19 A It is under these circulJlStances.. If

20 it didn't have its airway clogged, which the pathologist

21 said it didn't.
22 Q Well, itdidn' t four days later, doctor,
23 after it had been turned around and turned ups ide down and

24 what have you. But I am talking about at the time in the

25 house. You have no way of knowing 'rJlhether the throat was
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2

clogged or the nose was clogged so the baby couldn't breathe
or not, do you?

3

4

A

Q

only by what I read in the path report.

I am asking you, doctor, outside of that
5

e

7

you yourself don't know, do you?
A I Mve no way of knowing outside of

what I read in this piece of paper •
e Q All right.- Now, when Y9u say that it
9

10

It

12

13

is indicated that the ba.by swallowed air ,the baby could

have taken one breath or several breaths. Is that correct?

A I think if it swallowed air it would have

swallowed air. If it took several breaths it would expand

its lungs.
14 Q You differ from some of the other doctors
IS

16

17

Ie

19

20

21

22

23

24

then? Yousay it had to take several breaths before the

lungs eould be expanded?

I said if it swallowed air it swallowed

You mean to go down in the stomach?

Yes.

Let '8 say it took one. deep breath. Can't

fill my lungs?
One deep breath could fill your lungs.

Could it fill the baby's lungs?
25 probably not.
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Q Well, could two deep breaths fill a
2 baby's lungs?

3 A The lungs usually expand over a period of
4 hours I tmclerstand.

5

6

7

6

Q Over a period of hours?

A But I don't see any statement that says

how full they were. Just said they floated in water.

Q So you don't know how full they were at
9 all?

-- A

Q

know of your own
you know the time

A

10

II

12

13

14

15

That IS right.

All right, sir 0 Now, doctor, do you

knowledge and can you tell this jury,. that
~"-..

of the death of that baby?
You mean-- time, what-you mean? You

mean immediately after birth or what?
16 Q Doctor, based on these pictures and
17

16

that statement can you tmder oath tell us when that baby

might have died?
19 A I can't tell you when the baby might
20 have died.

A

Q All right, sir. Now, 'lfyou say the .
r- .

from lack of oxygen, outs ide of the fact the

other factors tells you that the baby

oxygen?-------------I believe the __ conium staining on the

baby died
.,p ;

baby is dead what•..
died of a'lack of

21

22 -

23

24

25
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towel.

2 Q Howdoes that tell :.you, doctor -- and

3 this.::.is of great interest to me

4 be

5

6

7 '., './

r•. ,

A

Q
~ ~-i)

,Howabout babies that die because. their
e heart isn't beating? They pass meconium too, don't they?

Anoxic babies pass meconium. If.-

A

A

Q

a.,~?_.
All right,: sir. So there could be two

causes then, a lack of oxygen.or the fact.the heart wasn't

9

II

10

HI

14

13

All right, s:f..r. Now,doctor, you haveQ

t_~!~~'.
A Probably so.

21

16 -beating. Correct?
17 A No
16 beating is the

"
.>

19 Q
20

23

22

24

25

n-()idea how long this girl may have. held that baby, do you?

A Are you talking about sItting holding the ;lJ~
t4 'Qi'tl'i
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2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

Q Yes, sir. . .0.

A No'. I don't have any idea.

Q And you have no idea whether or not
ltlhile she was holding that baby it died because of the

fact its head was tilted forward and it might have had mucus
in its mouth, do you?

A No, but can I refer bad.<to this report

that she said?
Q This report that she said? Yes, sir.

A Well, she said she wrapped it immediately

ina towel I thought •.

Q All right, doctor, t...rhatdoes that mean

toy-au? Does that mean she wrapped it with its head in the

towel Or does that mean she just put a tmvel under it and

covered it so it wouldn't be warm -- lt1Ouldn' t be cold? You

see,snything in there that says "I covered its head up"?

.. < .. MR. SLIPOW:. Objection; he has

asked a question that the doctorhasn' t

had an opportun!tyto respond to.
,.; MR. STANT:. Fine.. Le t the doc tor

22 answer, then I will }'::;:,,7.

23 A Say-s"Re wasn't breathing,! was scared,
24

25

s'oIwrapped it in a towel fas t as I could and put it in

the garbage pail. H
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Doesn't say "I wrapped it up and held himtl
; says

2 1'1 put it in a garbage pail."
;.t

3

4 BY MR. STANT:

Q I unders tand that, but-"le will go into

6 that what the officer didn 'task or didn 'twr ite down 1ater.
7.

8

A

Q

Okay~

Butlv-hen they said that'the baby was
9

10

wrapped in swaddling clothes and laid 1n a manger, did th.a t

mean that they had covered its head up so it would smother
11

12

13

14

15

16

17

18

to death?

A

Q

BY MR. STANT:

Q

. :"

I wouldn't think so.

Well, aren't you reading--

MR. SLIPOW: Judge--

THE COURT: Cross -examination.

',.
';

Aren't you reading something in here
19 that doesn't appear here?
20

21

A

Q

I was reading the statement.

Doctor •. read it again and te 11 me where
22

23

i.tsayshis head was covered up? Or does it say it was
wrapped in a towel?

24 A It says "It wasn't breathing and it scared
25 me,sa I wrapped it up in a towel as fast as I could and I
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put it in a garbage pail and then got a garbage bag and put
2. it in it and --"
3 Q All right,. sir. Andwhere in there,
4 doctor J does it say that she wrapped it in a towel to keep

Ae

7

i..tfrom breathing?
:~: '::"
(....:'. ,',
:;..'",::::'

Q

:." ,'~

Dcean't say that.

Allright, sir. It does, however, say
8

9

that the baby was not breathing before she did anything else

with it~ doesn't it?
10

\I

.A

.Q

That 'a what the statement says.

All right j sir. And you can I t take the
12

13

par t: you might liJr..e and disregar.d the other, can you, doctor?

"','.... A. We 11:" I ",""-. ",..' ,"

14

15

Q

A

Pardon?
I don't think that you can te 11 me that

16

17

t. like one part of it as opposed to another part. I don't

pattic:ular 1y like any of it.
18 Q I understand that. But'y~u are basing
19

20

21

22

23

24

25

your statements on one part and ignoring the other part,

uen't you?

A No, sir; 'you said I took a part that~-.' .
",

I'liked, and I donIt like any(':)f it.

Q Well, I amasking you on'ce more then if

the baby had stopped breathing what does that indicate to

you? 183
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A Well, I don ft mean to make anything

2 funny out of this, but it means that the baby stopped

3 bres thing •

591

4

l5

8

7

Q Well, what does that do, doctor, in
medical terms ? If a baby stops breathing what does that

indicate to you?
,
A It indicates a problem with the baby.

8 Q All right, sir. And that's what doctors

9 are for, isn't it?
10

II

A

Q

Yes.

And they need a doctor then to see what's
12 'Wrong with the baby and to see 1f you cans tar t it breathing

13 again, doesn't it? :".':'"

14 A We feel .- in the medical business we

15 fee 1 tha.t 's a he Ip.
18 Q All right, sir. Well, doctor , let meask
17 .yqu, wha~ about all these crib babies that have died over the

18 years and mothers have gone to jail about them? Have you
19 ever determined why they stopped. breathil1g?
20

21

., ~'. A

Q

No•

You are still trying to find out why

22 crib babies die, aren't you?

) ,.
1iB- hi.~~t..:~

23

24

25

A

Q

A

Well, that fa not exactly in my field.

I understand that.
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Q I understand, but babies die and people

2 have gone to jail and now you have --

3

4

5

6

7

8

9

10

11

12

13

14

15

16

18

19

20

21

22

23

24

25

MR. SLIPax: Objection.
THECOURT: I don It think the question

.' ..
is quite proper. : 'i i

MR. STANT: Well, it is certainly

logical cross -exallunation.

'niE COURT: Are you implyi-ng to the

witness,that babi.es die 't"1ithout cause and

people go to jail?

MR. STANT: Yes, sir.

THECOURT:I sustain the objection.

MR• STANT: Let me just ask this

question --
MR. SLIPOW: Judge, I think this is

something we are going to have to do outside
the presence of th~ jury.

nIE COURT: I have already sus tained

the objection.

MR.• STANT:, May I ask this question,

judge?

And be fore you answer give oppor tunlty

to these folks to object.
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BY MR. STANT:

Q

in the

S'C~~~~M~.~ying?

A ~~.

593

6 Q Now" doctor, if we don't morA l;..;hy
,

7 these babies die in the cr ibyou don~t know when or why

8 this baby died, do you? . /,....:. " ..

9

10

II

12

13

A

Q

A

Q

,A

Is that a cause and effect, sir?

Sir?

You said

Do you mow when that baby d'le d, doc tor?
No~""••t don't know fors'ure when this

14 ~b.y died.
IS Q

..',-':.

All right 9 sir. And yo,u can' t sa:' for
/

16 s\tte when it died?
17

18

19

20

.'_;'-

died. no.

,A

Q

A

(No replY.)

Pardon?
I don't *- I can' t say for sure 'tv-hen it

21

22

23

24

Q

A
25

". ,,' .
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Q All right~ sir. Now, doctor, 't"hen

you said that a newborn baby has vernix on it, do all

newborn babies have vernix on it?

594

4

6 .

7

8

A

Q

Is that a fact?

A
Q

No.

Some babies do and some babies don It?

That IS right, yes.

wel1~ then, there is a difference of
9

10

opinion between you and some of the other doctors. Is

that .logical or tell me the reason for that?
11 A Well, I doolt know about the differences

~,:

12

13

14

of, opinion that have been expressed.

some babies are cleaner than others. Somemay

not. have vernix, some have vernix.
13 Q Okeydoke•. Now, doctor, when you have
16

17

18

19

stated that these babies that are unattended at the time

of birth either live or die, is there a higher percentage

of babies that are unattended at birth die than those that

are attended in a hospital? '
20

21

A

Q

Yes •.

And tha t 's for. a number of caus es ,
22

23

including the proper pasitioning of the baby at the time

of birth?
24

25

A

Q

Proper positioning?
Yes, sir.
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A I am not sure that proper positioning
2 is essential.

596

3 Q Doctor t when a baby is delivered is it

4 delivered so the head is downand the buttocks is up so the

l'l mUCus will run out of its mouth?

e A As a rule.

7

e

9

10

,
Q All right,: sir. And is it then the

best practice to have the baby's head a little bit back

so that the air passage is straight and the: baby can breathe
, • ?eSSJ.er.

II

12

A

Q

In an obs~trical situation, yes.
All right,. sir • ,And w()uld' you expect a

13 seventeen-year -old to knowall these things?
14 A No.
15

Ie

17

Ie

19 Q And, doctor, if that happened to a
20

21

22

23

24

person after nine months and they never knew they were

pregnant and they had been to a doctor who told them they

were not pregnant, what would be the shock to the lady that,

had that type of a delivery?
A I would say it t'1ould be rather shocking.,

25 But I think you would have to know the pers on.
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2

3

4

5

6

7

8

9

Q Well, if it is a stolid person and a
person who is woell orientated you are saying the shock

wouldn't be as great as it would be on somebody who is

highly emotional. Is that correct?
A I think if a person al10f a sudden

had a baby and didn't know she was going to have one it v10uld .

be rather shocking most likely.

Q All right~ sir.. NOW, doctor, have you

ever had anything like that in your practice?
\0

\1

A

Q

Yes .•

And ,(-7asthat shocking to that lady?
12

\3

\4

15

16

17

\8

19

20

21

22

23

24

25

A Surprising ..

Q And, doctor, I would like to laugh, but
lhave a serious problem.

A Okay" I unders tand.

Q Sol am sorry if you think I am stone-

188-
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Well» I would say that it would probably be
true, sure.

598

Q All right, sir. Doctor, going back to

the .time that the mother had the pains that indicated that

s<:>methingwas wrong with her and she went. to the bath seat ...•

A Um-hum.
":". :-

,
Q At .t:hat time what would be the strength

~low, how many babies are hurt that way and do

become anoxic?
A Where are you talking about?
Q Right at the time that the baby emerges

from the mother's body?

A You are not talking about positlon or

anything like that?
Q Well~ la.m talking about the head being

squeezed by the mother's body as it comes. out -- and I know

that m~ t of them are normal, but there are some who don it

sus tam eoming out of the mother's body as well as other
babies. Is that correct?.
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A That's correct.

599

2 ,Q All r igbt, sir, and if this baby then

3 is 'shocked and has even somewhat of a bemot';rhaging
, ,

4 situation around the top of the head what occurs to the

5 baby at that point? Is it possible that the baby becomes

6 has'i.ts respiratory ,sys tern affected?
7

e the head?

9

A

Q

I am sorry, shocked and bleeding around

No, no. '!be report says that there were

10 '1gubcongeal" hemorrhages, I guess it is. I don't think it
11 is spelled properly.

12

13

A

Q

Okay, subgaleal?
Subdural this says. Idori' twant to

14 be, accused of misreading it.'.
15 A Well, there'is a difference between the
16

17

16

19

20

ga~eal and the dural, but it is not uncommonfor there to

~'small hemorrhages in the baby's eyes and places tlla t
" . . ". :

you can see. I think hemorrhage to one person means a

great amount of blood; hemorrhage to another person means a

little. bit of blood.
21

. ~. Q All right. If the baby for any reason
22 then stops breathing what do you-all do to make it start
23 breathing again? ;.- ..• , .

. ': ' .

,24 ; ".,'" '- A Weclear an airway. Probably use positive -
25 pressure oxygen, maybemouth-to -mouth resuscitation.

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA

~_ ' ..• Z.' _' ~;



D~ L~ Sarrett - Cross 600

2

3

Q All right, sir. And if a mother doesn't
have sense enough to do all those, things what happens to the

baby?
4

5

A

Q

Doctors take steps before
'!his girl is alone by herself. I am

6

7

8

9

saying if the 'mother is alone: and she doesn't have knowledge

to do all th'ese things and the baby has stopped bleeding
~ '

what happens to the baby -- breathing what, happens to

the baby?
10

II

12

A

Q

"breathing."

I was going to answer.'

Well, I said "bleeding" ins tead of

13 :: ' A I say I was going to answer; but physicia
14

15

16

17

would take steps before an emergency arose.
It would be hard to say which baby would not

make it if nothing were done and which one would make it
if nothing were done.

18 Q But the chances are if nothing's done

19 th8.t a lot less would make it. Correct?
20

21

22

A

Q

A

The chances are that less would make it.

Right?

But we 'had babies for, years without
23 Plysicians assisting us.
24 Q I under stand that" bu t most of them ha d
25 midwives who knel'1something about it, didn't they, doctOr1
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I. A Well, that one you mentioned earlier

2 as .far as I knC'"~didn't.

3 Q I 'haven't read whether. it did or didn't

Doctor, let me ask you this : Hasn't the rate of
" :

4 •either.

IS

6 infant mortality since the fact that most people in America -

7 Man 1 t the infant mortality dropped sharply as opposed to

8 other countries where you do not have hospitals and doctors?
9 A The par,snatal martality in the United
10

II

States has dropped sharply.

per thousand live births.

It is nowapproximately thirty

12

13

14

115

Q

A

Q

Is that right?

Thirty deaths in a thousand live?

Well, that's total paranatal mortality.

Thirty deaths in a thousand live births.

16
• ,I ., " A

Q

That's about right.

Doctor. if a baby then died under those
16

19

. ','

conditions of no oxygen that baby would then pass meconium,

would it not?
20

21

22

:~ ;,:: A Not necess,arily. It is not necessarily
;

cause and effect. .,:.:,.

Q Well, I understand, but you said this
23

24

25

b~by passed it because it had no oxygen.
Now, the other baby that I am talking about, the

hypothetical question I just asked you, wou1dn't that ba~f- ~at
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do the same as this baby? You have said both of them died

2 for lack of oxygen.

3 A I thought that Is the point you made

4 already with me. You said if the heart stopped outside

5 it would be anoxic. would it not. and I said yes.

6 Q All right, sir, and you said that baby
,

7 would pass meconium. NowI am saying to you if the heart

8 stops because it got no oxygen, again, wouldn't it pass

602

9 meconium? ':, .~.

,'"

10 A

11 Q

Poss ibly sO;,

All right, sir. So it is' no difference

12 then under any of those conditions; a baby can or cannot

•••13 pass meconium. Is that ,what you are saying?

14 A An 'a'ix~l' map in smr

16

17

18

19

20

21

Q

case it says

lares amount
A

Q

A

Right.

And what does that indicate?

Well, the large intestine is filled

22 with meconium, and
23

24

Q

A

That's where it comes.from, is it not?

That's where it comes 'from, but it would
2:5 be conceivable to pass, relatively speaking, a large amouht'

f .,
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without passing a large amount -- with leaving a large

2 amount ins ide .•

603

3 Q That does,n' t indicate any foul play,

4 the fact a baby at death passed meconium'"dqes it?

5

6

A

Q

I don't believe I can answer that.

All right, sir. Now, doctor, again,

7 you made a statement that you felt this baby h~d been

8 placed in the -- in a bag, and I asked you did you know

9 the exact time of death. Yo

10

II

12..'. '" ., - ';'.':.:

.A ~

MR. STANT: I haven't aflY other
.,~-'.~.... ," ..,';'." .:'

13

14

15

16

ques tions, doctor.

REDIRECT EXAMmATION

17 BY 14R. SLIPOW:

16 Q Doctor, can you answer a few more

19 ques tions for me, please.

20 This crib baby or crib death babies that Mt.

21 Stant made reference to, sometimes referred to -- and I

22 might be talking about something else -- SDIS, sudden death

23 infant syndrome?

24 A I know what it is. I am not an expert

25 in that field, however.
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Q Okay. But is it true that most times

2 111hereyou have these crib baby deaths that it occurs when
~:

swer •
.::':,"

-, :-.-

Those are not newborns,'as a rule.

instantaneous newborns?

;: .

Q' N~~~"
'croS~.~l@j;tal~~ r

. . . ." :~:- . . ~, ::. - .

t ..••.'.. ~w-- .....••..•.•.-U- ",., . '!1~U-£...-~2
().~~~~~~~~~~

ba

15.

7

8

4

8~he baby is two or three months old? These are not

'We,ll_r,A

,h~~~~~

TIlE COURT:~~~

Would you go ahead and explain your answet>to us , please?11

12'

14

16

18

15'

17'

21'

22

• 1 ., ,.

28 BY MR. SLIPOW:

24 Q Now, doctor, Mr. Stant had you read part

25 of the statement that I believe that he liked where it said,
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D. L~,Sarrett - Redirect

that "He wasn't breathing and it scared me," and he asked

2 you what that meant. Now, you indicated or you implied

3 that it d idn' t necessar ily mean the baby would die.

4 What, else could happen after the baby stops

5 bres thing?

605

e A Well, the baby would have an anoxic

7 situation wh'ich would probably stimulate its respiratory

8 centers to breathe. That's what would '--or it wouldn't.

9

10

I.tmay be plug'ged up.

so tight that it died

I would think if it were plugged up

'. '.':

11. Q Wellt predicated on the autopsy report

12 do you see anything to indicate it was pluggedl.lP?

13

14

15

.ME. STANT: Your honor, I object

to it. That's four days later.

. THE COURT:' You may cross -examine.

MR~.STANT: All right, sir, go ahead.
:7 A' I see nothlng in 'the autopsy report that

18 would indicate a~rway obstruction.

19

20 BY MR. SLIPOW:

21 Q , And if the, baby was he Id ups ide down

22 by the feet and spanked on the behind would that have a

23 tendency to clear any obs truction in the airways?

24

25

A

Q

'Ihat '5 a te lev is ion move.

I realize that. But if it was d0t!-e~'J"o.l!.14
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D. L! Sarrett - Redirect

that clear the airways?

606

2 A Well, that was brought out earlier. If

3

4

5

the ,baby were held upside down and the airway drained I think

it is reasonable that if it is held upsidedown it may drain

some mucus from the airway.

6 Q All right, sir. No'tv t £VIr. Stant as ked you

7

8

9

Some hypothetical questions about the impingemen.t on the

umbilical cord •.

How:often do you see these type of things?

10

II very often.

12

A

Q

Not 'too often. Not too often. Not

Now, ,like I said, he asked you about a

13 certain part of the statement. Now -- okay, now, read

14 that response one more timea~d read the next question in

15 the response where it said "It scared me. II; .::. ~>
16 A "I~ wasn I t breathing and it s cared me, so

17

18 .

19

I wrapped him in a towel as fa~ t as I could and put him in

a garbage pail and then got a garbage baga.J:ld pu.t him in

it and took him to the road off Firs t Colonia 1 Road. J1

20

21

Q

A

what is the next question?

It says, n~ got out of my car and put the

22 garbage bag __II I can't read the handwriting. ''What did you

23 do next?" "I waited five minutes to see if he was still

24 alive. II

25 Q What does that response mean to!1yeu'1' 05'
if. ~~_,. - ~
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doctor?

A

D. L. Sarrett - Redirect

Well, it would mean to me that if you

607

3 couldn't tell with it unwrapped hmV'you could tell with it

4 wrapped in a garbage pail I don r t know. That t s what it

5 would mean to me.

8 Q Now, with reference to the quantity of
,

7 meconiumhere. Mr. Stant has made reference a number of
e

9

10

times to a dying infant passing some meconium.

Gan you tell us anything from the quantity

that "s prevalent in the photographs?
II A I would say that this w~.~, passed by

12 a baby in distress.
13

14

Q

A

But would it be a living baby?

Yes, I think the baby "las alive when

it passed the meconium.
18 Q Oh~just one other thing. Now, doctor,

17 I maywell be wrong. You indicated thirty babies in a

Ie thousand was the mortality rate, which I compute to be three

\9 percent. Would it be thir ty in a thousand or three. in a

20 thousand, which is .3 percent?

I.
I

21

22

23

24

25

A- Thir ty in a thousand.

MR. SLIPOW: Okay.
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2

3 BY MR. STANT:

'r;'-'"

D. L•. Sarrett - Recross

RECR ass -EXAMINATION

608

4 Q .,Doctor, Ie t meunderstand this, beca.use

l5

6

7

8

there's been testimony to the contrary.

Yousay that meconiumwould be passed by a baby

in dis tress, res pua tory dis tress or other type of dis tress,

but not a baby that was not living. Correct?,
9

10

11

A

Q

A

No, I didn't say that.
Tell mewhat you said again?

I said that a baby --an anoxic baby will
12

13

14

pass meconium. I didn't sa.ythere might not 'be some by a

baby not living. But this. looks like quite a lot, and I'd

say it had to be passed by a living baby.'
IS

16

17

Q

A

Q

By a living baby?

Yes.

And if someoneelse said in fact two
18

19

other people said it could only be passed by a dead baby they

would be at variance with what you think. Is that correct?
20, A That what could -- if o~pother people
21' said that it could only be passed by a dead baby?
22 Q It could be passed at the death of the
23

24

25

baby at the time the bowels relaxed. Would that be an

incorrect statement? I meanwho is correct? Is it correct

that that would only be' passed bya living baby or is it ...
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D. L. Sarrett - Recross

correct it would be passed by a baby after it had died?

609

2 A I would say it would be passed by a baby
3 that was living.
4

5

MR. STANT: All right,. sir.
I haven't any other.questions, your

6

7

6

9

10

II

12

13

14

15

16

17

16

19

20

21

22

23

24

honor.

MR. SLIPOW: No further questions.
THE COURT: Thank you, Dr. Sarrett.

You may step down. You may be excused.
MR. SLIPOW: May we approach the

bench, judge. ..',..

(The court and counsel for both

sides conferred out of the hearing of the
jury. )

mE COURT: We will take a five-minute

recess, ladies and gentlemen.
(At 3:35 P.M., June 3, 1977, the court

recessed, and reconvened at 3:48 P.M., June
3, 1977.)

THE COURT: Ladies and gentlemen,
what you are about to see is a short film.
clip taken by one of the local TV stations
as to the wedding of Miss Summerall or Mr.
Lane and MI's. Lane at Hetropolitan Baseball

25 Park in May of 1976.
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M. C. Puryear - Direct 632

I MARYCATHERINE PURx"'EAR, called as a witness on behalf

2 of the defendant,' having been first duly St~orn, was examined

4

arid tes tified as follOi~s:
"' ...~..

5

6

7

6

7

BY MR. S\V'AIN:

Q

. : . DIRECT EXAMtNATI ON ... -

, ~.
,; .

Ms. purye~~, would yotistate your full

9 name for the record; pleasef~

Mary Catherine Puryear.'

You live in Portsmouth, don't you?

10

11

.
12

A

Q.

A ,Yes, sir. :".>.'

13

14

IS

'Q

A

Q

Where are you employed at this time?

Rices Nachinans.

You were employed there last year through
16 the Christmas month and on through the spring of --
17

Ie

19

20

21

A

seven years.
Q

A

Q

I have been there for the pas t going on

What do you do for Rices' Nachmans ?

I am the bridal buyer and consultant.

Have you ever had occasion tomeet Elayne
22 Lane, who is my client here?

23

24

25

A

Q

A

Yes, I havee

And when did you first meet her?

I first sawher on January 17th, l~~t 1,~'
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" ... ~:,.

year.

,M. C. Puryear - Direct 633

2

3

Q

A

And why did you see her at that time?
\'le had a bridal show atthe store and she

4 arid her mother came.

IS

6 that.day?
7

Q And did you have a chance to talk to her

Briefly •.. But due to us being so busy,
8

9

\0

" 'why, I wasn't able to really delve into her plans, but she
did make it known to me that she was being married in May

, ..and it would be held at the Tidewater Tides ball park.
\I

12

Q

A

..
And did you see her again after that?

Yes. She made an appointment and came
\3 oackon February 2nd -- February 9th.
\4

\15

16

\7

Q

she came in?
A

Q

Have you got records there to show when
..~".

Yes, I have.
Youcan look at them and it is all right.

18

19

On February 9th why did she come back to you?

What was the purpose of that?
20 ';- ::.: A She and her mother came back at that
21 pOirit to make a selection of a wedding gown.

She 'VIas.

Did you write down her measurements then?

22

23

24

25

Q

A

Q

A

Andwas she fitted at -that time?

I did.
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M. C.' Puryear - Direct 63

Q And did she appear any' different from the

2 way she appeared the firs t time you lk'ld met her in January?

3

4

A

Q

No.

You I take it took the 'measurements for

l5 the dress for the wedding. Is that right?

6 A nia~'s right.
7 Dresses are not.kept in stock. They have to be

especial ordered. You keep samples in stock,. and the sample

9 that she looked at was a size ten. .. 1

10 Q All right. And I think that you saw her

11 again later that spring, did you not?

12

13

A

Q

Several times during that time.
And did you see her on the day 0 f the

14 rehearsal out at Met Park?

15

16

A

Q

yes, I.did. I conducted the'rehearsa!.
And you had .seen her for several times in

17 between that?

...;:~ " ..

16

20

21

22

23

-MR.SLlPOW: Judge, I object at this

point to leading questions.

mE COURT: Youare leading.

MR. SWAIN: I was trying, to lead up

to it, your honor.

24 BYMR • SWAIN:

25 Q Now, MS. Puryear, did you see her anytime
, 201
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M. C. Puryear - Direct 635

2

between the 17th of February -- I am sorry, the '9th of

February and the rehearsal?
3 A Yes,because she came .in with her

'.. '

4

5

6

7

br'idesmaids and selected br ides maids ' gowns.' We fitted

those, and thEm when the gowns axr ived I called and she
'. -:

came with her attendants for '~~them.to be fitted. And again,

they are fitted from samples •.
8 .... . ""'::';"Q; Did you have any problems' fitting at

9 that time?
10

tt

12

: ....
,"""', :.

Not at alL.
No changes or alterations?
The only thing we did .tothe gown was

:;".,'
hem it and tighten the sleeves at the cuf~t and I have a13

14 ~edord here to show that ••
..;.-":

. -:.,' .

.L;
JI .•

15

16

" ,; Q

A

You have a record of the initial fitting?
yes, I do.. That Is a pho.tostat right

17 there. You can just tear it off.
18

19

20

21 :f "

Q

A

Q

A

Ms. Puryear, this sheet here would be the

That's a chart that we keep on all brides.
On her s iz~s and that sort of thing?
Everything. and anytime she calls in

, ... ; ,.

22

23

dOwn there it is 'written down. No matter whatever happens

i~ is written on that chart.
24 And what alterations, if any, had to be
25 made to the dress from' the firs t time you measured it until ,.,02
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the wedding..

A

M. C. Puryear - Direct

Well~ as I stated before they are

636

3 selected from a sample. We took her measurements, which

4 indicated she wore a size sixteen. I ordered the sixteen,
;

IS and when it came in the only thing ,qe had to do was hem it,

6 because all gOW1'1S are designed to fit a girl five foot

7 seven and Elayne's not five foot seven.

8
.•...: Q This is the alteration sheet •. Is that

9 right?
10 A That's correct.

II

12

13

14

15

MR. SWAIN: I would move this

introduced as an exhibit, yourhonot'.

mE COURT:. Defendant's Exhibit 1.

(So marked by the cour t.)

16 BY MR. SWAIN:

17 Q Now, MS. Puryear, did you attend the
18 rehearsal, I think you said?

19

20

A

Q

Yes, sir.

And do you recall approximately what

23 as best I remember, on Saturday afternoon.

21

22

time that occurred?

A It was about two 0 t clock in the afternoon

24

25 appear that day?
Saturday afternoon. And how did Elayne

. 203
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2

s

4

l5

D. A. Rosenfield - Cross

Q The date was picked either in January

or early February?
A Yes, sir.
Q For May 10th or May 11th?

A May' 9th as I recall. It was Mother's
Day I believe, too.

717

7

a

9

10

11

12

13

14

15

16

17

16

19

MR. HANSON:Thank you,s ir •

MR,_ SWAIN: Thank you.

THECOURT: Thank you, ,Mr. Rosenfield.

You may s tap down, you may be excused.

..•.•.--.---000 e-.~-

DUANEA. LAWRENCE, called as a witness on behalf

of the defendant, having bean first duly sworn, was examined

and testified as follows:

DIRECT EXAl'1INATIQIi

20 BY MR. SWAIN:

q Dr~.Lawrence & would you state your
22

23

24

25

A

Q

A

DuaneA! Lawrence, ~1D.

And~are you a general practitioner?

tam a family doctor.
, ".
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And where do you ,maintain your office?
'I

2

3

4

Q

A

Q

D~ A. Lawre:nce - Direct

Family physician.

4169 Virginia Beach B~~levard.
, , •.. . -.t. ,~".'.:

All right, sir. And hoW long have
. . ." ',.' .

718

5 you bean a practicing physician? ,

6

7

Since 1966.

And couldyo'a tell the jury what a

A

8

9

family physician's practice, consists of?
',... ; '. . .,

Fa~i.i; doctors have a residency program

II

10 'after medical school, of three years, and after that time

they take their specialty boards in family, practice.

12

13

14

Q

pra~tice involve?
A

And what kind of work does a family

Family doctor takes care of the entire

15 family from the babies up toth~ grandparents.

16

17

18

19

20

21

Q

the SummerelIs?

A

Q

the Summerells?

A

All right ," sir. Did you take care 0 f

I did.
Do you know when you firs t started seeing

I do notreesl1 for the entire family,

22,

23

Q~t it was fairly soon after I openE:!d in Virginia Beach in

October '74.
24 ' " Q And in 1976 do you know when the fir s t

\
\

25 time you saw Elayne in 1976 was?
\"'.: .".
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D'QA~ Lawrence -Direct

A Yes. I have my record on Elayne

2 Sunmerell with me., and my office notes.

719

3

4

5

6

2nd.

Q

A

Q

You may refer to those ) doctor.

In 1976 I firs t saw Elayne on February

And could you tell me why you were seeing
7 her and whai your examination cons is ted of and what your

8 care was for her at that time?

9 :. "'.: .

.~' .
A Yes. On tha t cIate there' was a

10 c;omp1aint of back pain about the 't4aist ar.ea 101ithfrequency

\I of urination for one week. And I saw her there for what

12 sounded like a urinary tract infection.

13 I obtained a. ur ina1ys is and checked to make sure

14 tliekidneys were not tender and checked for urinary tract

15 infection~

16 Her weight at that time was a hundred sixty-nine

17 pounds. :,-., ..
,', ,'.. '

18

19

20

bf!~ore?

Q

A

And had Elayne ever had 'any weight proble

Yes. I had treated her' for tlla t in

21 ' . 197's.
22

23

Q

A

And at that time what was" the' weight?
. ::..,<'~!.::",." .. ::. ",

Her weight. was one fifty-nine pounds on
24

25

February 14, 1975.

Q

;" .. :,;

What about, the time before that?
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D•. A~' Lawrence - Direct 720

. A The .time before that I had seen her for

2 bronchitis and she weighed one hundred seventy-two and a

3 ha 1£ pounds.

7 aga.in in February of 1976 on February 2nd 'and her weight

Oneaeventy-two and a half?
•74.• Novembar 19th.
All right, sir. So you'saw her then

, That is correct.

Now, did you see her again later that

A

Q

Q

A"

. ""'.--:, :

..... , '." '.

'" ,. .~. " .

"

I,:think you said was one sbttY"'lline?
;~<-.
'-.: .

4

6

6

6

9

10

II y~ar'l When was' the next time: you saw her 1,.'

12

13,

14

, A I next saw Elayne on Match 3, 1976,
~." .. . ::.'i~>.

fot Ei. complete physieal because of two compUiints that she
," .\

h~d. '

15 Q And what were those complaints 1

16 A One complaL"t was abou~ one year and a

17 half of constipation. The other was a rash that had been on

16 the' left shoulder for about six months.

19

20
.: ,

~:
, ~._' ,'.'

Q

A

And what was the trea tnient for cons tipa tic ?

I probably should explain what I did at
21 eM,t ,time.

22 Q
~'.:,:

23 A ,Iperfor~d a physicalei~amination since
-:,' ..

24 until that time I_had not given her a complete physical
2S eXamination. And the weight at that time was a hunt(r~~ 20{7

,"'

JAIME 8: BROWNING
.... :. CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



721

2

3

4

D" A•. Lawrence - Direct

seventy pounds, and my findings were constipation and some

abdominal uterine swelling and an infection of the cervi)C.

Q All right,. sir. Howdid you treat her

then?
5

.,....
A I treated ber with. some med1.eations for

6

.7

the constipation and some antibiotics for the infection of

the cervix.

9 ' .. " ,:.':, " ..
,.

Q

A

Do you kr~ what those medications were?
Yes. ".Ihere was -l{efle:cand aoma ABC cream

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

and Balotex a.nd Modane.

Q Would this be the prescription for Keflex

you prescribed right here?

A l'hat is the prescription for the Keflex.

tbeantibiotic for cervicitis. ,...~.....

, . .. Q Andwhat is that'l .,

.A 11lisis the ABCcream•. It is a female

cre4mfor the female infection. L"

.. Q Doctor. of what did 'youk~examination
co~ist on February 3rd? . Could you tell uS wbat you did

during the examination?

A I believe you meanMarch 3rd.

Q I am sorry. March 3rd, yes _ sir.

A On March Jrd the examine tiori cons is ted
. -

of:the completion of a history form which the patient

completed. followed by a physical examination and t~?-:-208
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D.. A.. Lawrence - Direc t 722

discussion of the findings and treatment.

=! Q All right. Could you tell mewhat you

3 did during your examination?

4 A Basically myphysical examinations in

5 family practice cons is t~ of examining a person from head to

8 toe. In this particular examiuation we dhf do a pelvic

7 examination,' also.

8

9

10

11

12

Q

examination?
A.

Q

A
. . .:

All right, sir.. Andwhat is a pelvic

What do you do in a pelvic examination?

We check the female organs.
.,.' .

All right, sir., And howwas that done?

. In the class ic examination with

"'.:","

13 speculation.

14

15

18

Q

A

Q

I am sorry?

Examination with a speculum.
I am s orr YJ I don t t knOl'l what a speculum

17 is. I don't knowwhat the classic examination is either, and ....

18 lam sure some of these gentlemen on the Jury don f t know

19 either.

20 A We check the abdomen and then we proceed
21 to examine the vagina, the cervix, and ovaries.

Is this done by the feel of the hand •.•.22

23

24

25

Q

A

Q

A

That is correct.

in part?
In part, yes.
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D.• A.• Lawrence - Direct 723

2

4

5

Q And do you also feel the abdomen ,("1ith

your hands as well as - ...
A That is correct.

Q -- inside and 'outside through the
uterus with your hand?

the pulse and take the heartbeat of the mother and that
sort of thing during the, examination?

7

e

9

10

A

Q

A

That is correct.

All right t sir. And do you lis ten to

I examine the patient,ihcluding, as

Isald.from the head to the toes ~
12 Q Okay. Arid what was YOUX' conclusions
13

14

16

17

Ie

19

what w"Sre your conclusions based on thatex~mination at that

t'ime_ on -l1arch 3rd? c.

A To rephrasta -- repeat., we found

c'onstipation; tinea corporis~- this wast~e definition
..i,',.,! ..

oi-rash on the shoulder; acute cervicitis~whicq was a

vaginal infection; and abdominal swelling. which was felt

to. be premenstrual, meaning Just before the period.
20

21

22

Elayne?

Q

A

All right, sir. Whenciid you next see

I next had Elayne comeinto the office
23

24

25

in -twoweeks for a follow-upur inalys is in order to determine

whether the vaginal infection had cleared •..

In addition,' we did a weight and obtaine"da 210
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D~ A. Lawrence - Direct 724

2

3

4

history of ";'lhether another period had been obtained, since

there was swelling on the last visit before that.

Q And did Elayne indicate that she was late

in her per lod at that time?

5 " A She indicated she had had a per iod on

6 March 10, f76. The one prior to that prevlous1y reported

. ~.

All right. sir. And did you' prescribeQ

h~dbeen on February 2, '76.7

S

9 anything besides the vaginal infection cream on March 18th?

10 A On~arch 18th there was also complaint

II

12

of.:nd bowel movement at all for five days, so I also gave

h~~' medicine for constipation;~:,-:'

13 Q ,Did she complain of pa,ins associated
1:.~:

14 with ,bowel movement?
," ....

. . :,',

1!5 A She did not.
16 Q Now, doctor, whan did you next see
17 Elayne?

.,
',' ,:A' I next saw her on April 5, 1976.IS

19 At that time her ,weight was one seventy-one.

20 It'was a recheck of the urine, which wasprepar.ed by the

21 nurse. to follow up on the infection again.

22 At that time my examination consisted of checking

23 her reflexes, becaUse in the meantime a blood tes t had come

24 out abnormal. ,Tea ts for, the thyroid had showed high

25 activity. And I examined the urine. and at tha~ ti~:--t:t;z1t
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urine was normal.

725

2 Q So' she had a blood and urine test at

3 that time in April?
4 A No •. She did not have a blood test.
5

6

7

e

She had had the blood test bettV'een -- after the physical

examination but before ~;at visit. In faat, she 'VIasthen

sent for ancther blood test, but I did not see her again
after thatone.

9 Q Did you get any indication she 1'135 getting
10 marr ie d dur ing this course of time?

II A On April 5th she did tell me that she was
12 .

. 13

14

going to be married and we discussed premarital preparations,

specifically the advisibility of using birth control pills

before her marriage.
1!5

,: ,:':~:'. Q And did you prescribe birth control
16 pills for her at that time?,
17 .

18

19

20

A

Q

control pills?

A

I did at that time, yes, si.r "

At that time did you give her any birth

yes, I did, one package of Demulen 21.
21 ::,"""

....' : Q
. '.

I show you, these pills: and ask you if they
22 are' Demulen 21?

yes; that is Demulen 21.
Is that a kind of sample you give in

23

24

25

A

Q

your office?

.....
• ':a":,'

.' .
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, I

2

3

4

A

Q

given to her?

A

That is correct.

Could these be the samples you could have

'l11at woulq be very likely. This one was
6

6

7

actually, by prescription. It appears I gave them by

prescription for this package. Our usual course is to give

three packages by preser iption, yes.
8

9

Q

A

And, doctor, was she told to use these?
Yes. As is generally the case when I firs

",::,

10 pr,ecribe them I' expla.in the use of the pills.
II

12

13

14

.-', :

.~. .

MR. SLIPG1,: Y.ay I apP3:'0ach the

bench, judge?
.. ' ,

(The court and counsel 'for both

sides conferred out of the hearing of the
15 jury.) ';," ".'

16

17

18

19

20

THE COURT: They' wlll be marked for

identification. The other two items will be

marked Defendant's Exhibits 2 and 3.
(So marked by the court.)

21

22 '

BYMR .' SWAm:

Q DoctorD would you recallt~at drugstore
23

24

25

the preser iption is called in?
A No, I do not.

that I gave her Demu1en 21.
All that I recorded was

,.'
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Q And did you give. her a sample in the

2 office also to start taking?

727

e control pills did you dis cuss with her any of the side

9 effects?

4 t':(!ca.ll which way I did it at the time. ~e ones you showed

5 me were, pr~scriptions, so I would assume those were the
6 ones I gave her.

3

7

10

II

12

A

Q

A

Q

A

This is common procedure. ! do not

Doctor, when you gave her the birth

Yes, I did.

And ~~at are those?
Well, depending upon what time in the

13 cyCle they a.re taken and which pill is used and the person

I~,.;.'t~.t's taking i~, there can be a number of }~,.ide''effects.

15 I~ other words,. there are many different b,ir th control

16 pills and, the side effects vary. The CaDman ones are

Hewill have to testify to this: specific

patient.

17

18

19

20

we.tght gain.

MR. ,H•.'\NSON:
r -

Objectiontyour honor.

/

21

22

23

24

25

;,:

. :-'. "';" .. :.,

MR. SWAIN: That's all right, I will
go ahead ask that!'

'!HE COURT: All right.
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2 Q Dr. Lawrence, l\1ha t would be the side

4

6

7

e:ffects, if any, of these particular birth control pills

that ,you have preser ibed to Elayne?

MR. HANSON: Your honor, side effects --

niE COD'llT: That he described to the

defendant •. Overrule the objection.

.8 A I did describe to the defendant side
'9

10

II

12

I~

14

13

16

17

effects in my usual way~ and specifically I cautioned the

patient to take the pills on the fifth night after their

next period, so that they will take it in the right cycle,
and then take them in sequence.

I'usually explain that many things can happen
,

as a ide effects and if there are any ques tions please come

bacl~ or let me know about any problew.s. Anci, particularly

I'caution them that I should be. told if there is any bleeding

other than at the right time in the cycle.
18 Q Did you te,ll her about any other side
19 effects she might expectfr,om birth control pills?
20 " ,'::. A . Ido not recall what I said, but in genera
21

22

23

24

I'do say and I would expect that I said at that time that

they c.o,uld cause weight gaining and s'Vlelling? .

~m.~IS0N: Objection.
THE COlJ'RT:. 'Overrule d •
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BY MR. SWAIN:

729

2

s

Q

A

Go ahead.
They could cause weight gain and

4 swelling, sometimes nausea, and sometimes abdominal cramps.

5 Q Do<?tor, I ~hOV7 you a statement of office

6 v is its that you prepared and ask if you can identify it?

7

e it.

9

10

A'

Q

A

That :ts my s ignatuxe, yes. I have seen

And what is this ! am showing you?

This is a statement of visits between
11 February '76 and Apri1 t 76, ~Jhich was as ked for by the

12 pa'tient for insurance purposes.

13

14

15

16

17

18

19

20

21

22

MR. SWAIN: Your honor,' I would move

this introduced showing the time of the

statements and time of the appointments.
TIre COURT: One moment'.

}riR. SLIPOH: Judge, I have an

objection and perhaps it would be best if

I --

THE COURT: I sustain the objection.
He is here. He can testify.

23 BY' ,1'-1R. Sh7AIN :

24 Q Doctor~ read the date or visits and what

25 your treatment 't<lSS, if you will?
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2

3

4

5

6

7

a

9

10

"11

'12'

MR. H.•.<\NSON: Objection, your honor,

he has already tes tifled to the vis its and

what ~he treatments were.

THE COURT: If it is to go over
what*s already been said I sustain the

objection. If there are any new dates~ fine.
MR. SWAIN: There are no new dates

on it.
niB COURt: Just reiterates what he

said. Nothing but emphasis, which is not
necessary.

", .

730

./

13

14

BY MR. SWAIN:

Q Doctor. during this period of time --
15 doctor, did Elayne give you any history of menstrUal cycles?
16

17

18

A
",. ;.

the" s e 1£ •.his tor y.

Q

Yes. she did, at the time of physical and

Andis the fact ther.a lsa mensttual--

':.:' ,.'

19

20

let me go back again. ,doctor.. Did you ever determine she was

ptegnan t dUi:' Lng your examina~ions?
21

22

A

Q

NO,' I did not.
And is it known by you for a woman to have

23

24

spotting, or bleeding during a pregnancy?"

11R. HANSON: NOV7, your honor, I am going
25

': :"., ,

to object. Dr. LaWrence has not been
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got to her house?

747

2

3

4

'MR., HA1\1S0N:Excuse IT'~ ~ your honor.

I couldn't hear the res ponse about who did

• h?you go w~t~ •
5 THE COURT: She said, '~layne."
6 A I guess 'tve got to her house about 3 :30

7 or 4:00 o'clock.
8

9

10

II

• 12

13

14

15

16

17

BY r-m. SHAIN:
Q All right. And hew long 1iiJ'ere you there,

approximately? Do you recall?
A ' I was there until about '5 :00 or .5:30 •

Q And where did you go when you left?

A To my house~ because I also had 111y prom

that night.,

Q And do you recall what Elayne was doing

t<1hen you left?
18

19

20

21

bathroom?

A

Q

A

She had jus t gone in the bathroom.

Did she say why she had 'gone to the

Because she had to use the bathroom.
22 She said that her stomach had hurt and that she had, to use

23 the bathroom. She felt like 1f she could use the bathroom
24 she would feel bettar.
25 Q Did she make any comments about her wedd!n 2:t7
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step down., You may be excused.
2.

776

3

4

--"---000--"---

5 HELEN ELAYNE LANE~ defendant, called as a

6 witness on her own behalf, having'been first duly s'tvorn,

7 was examined and tes tifLed as follows:

9 DIRECT EXAJ.'.!INATION
10

11 . BY MR. STANT:

12 Q Young lady, speak so lean hear you and
13

14

then the jury can hear you, too.

What is your full name?
15

16

A

Q

Helen Elayne Lane ..

And) He1en, pr ior to be ing Lane you

17. were Helen Elayne

18

19

A

Q

Summerell.

- ... SUffi.'l1erel1. And people call you Elayne

20 o:r:Layney;\ is that correct?

21

22

23 Gene Lane?

24

25

A

Q

A

Q

Yes, sir.

Now, '\vill you state, 'lilhen did you meet

July of '74.
( ..._ ..

And where did you meet him, under w~a~Zj..,5
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c ircums tances ?

777

2 A Hylittie brother, he had started

3

4

..

boe ing a bat boy for the Tides and we ",vent to the games

then.
IS

6

7

6

Q

who is UweH?

A

Q

when you say "we went to the games, if

Me and my mother.
All right. And you went to the games

9 because your brother was a bat boy. You met Ger).e Lane?

10

11

A

Q

Yes, sir.

And would you state to the jury at that

12 time what was he doing?
13

14 Club.

15

16

A

Q

A

He was a member of the Tides Booster

And ivhat were you doing at that time?

He and myrnother had just joined the
:7 'rides BODS ter Club.

16

19

20

21

22

education?

School.

Q

A

Q

What were you doing relative to your

I was going to school at Kellam High
; • t, .•:-

And is that where your brothers went to

23 school, also?

24

25

A

Q

Yes, sit', all three of them.

And that's/where Mark goes at this time.
~ '._' £J:"l G
,", .- "''''''',~~~~?
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Is that correct?

778

2

3

A

Q

Yes» sir.

And I believe you got through the
4 eleventh grade at Kellam?
5

6

A

Q

Yes t sir.

1'1O't-1 ~ when did you and Gene firs t begin

7 toda te each' other?

6 A In April of '75.
9 Q' Now, young lady, prior to that time had
10 you dated anybody else?

11 A No, sir.
12 Q And after April of '75 did you and Gene --
13 what vIas the course of your ,:l • ? Did you date him steadilyya tUlg .

14 or --
15 A

16 Q

17 fall of 1975 ?
16 A
19 Q

Dated him every day.
And did he continue through school in the

,

Yes, sir, he was a junior at Old Dominion.
All right. And would you state -- you

20 had dated him you say pretty steadily in August. What
21 occurred or in the summer t lme wha t occurred between you two?
22 A We had gone to bed '4ith each other.
23 Q Would you state to the jury had he
24 decided then on whether or not you two vlould get marr led?
25 A Yes, sir. We started talking about. i:t ~ne

A"Jrf'~h
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the firs t par t of September, but then Gene was playing.

2 softball at his fraternity and he hurt his finger and he

3 had to stay in the hospital for a couple days.

779

4 Q All right. And did he continue through
5 school then during that period of time?

7 Q

6 you-all discuss

6 A Yes) sir.

And ~youldyou state in September did

you say you discussed getting marr ied?

9A Yes 1I sir.

10 Q

II

12

13

14

15

16

17

,..

\lIhen did you feel you might get married?

HE. H.ANSON: Your honor, I ~vould

object to the leading nature of the questions.

THE COURT: When did you feel you might
get marr ied?

MR. HANSON: The beginn lug o;f:;it,

"in September you said you would get marr ied. ft

THE COURT: .. Well, it \flaS a preface.

16

19 leading.

l'm. HANSON: I think it is somewhat

.~':"."

20

21

. ",:,. A Could you repeat the question?

22 BY :HR. STANT:

23 Q When did you first think .you-all might

24 get married? what was the first dates you thought you might

25 get mart' ied?
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A ~ve thought the firs t: par t of September.
2

3

4

Q

A

Q

Was that '751
Yes t sir.

5 and when did you kind of res a t your marr iage for 1
e A For the firs t par t in the - ..' late Apri1
7 or£ir5 t par t of May.

e Q All right. And would you s tate to the
9

10

jury what, if anything, did he do in Janua.ry of '76 so that

this could be possible?
It A He ,quit school because he ij-lanted to get
12

13 '

a Job so he could -- so we could have a little bit of

income and we wouldn't be flat broke when; we got married.
14 Q 'Allr ight.~ NowJ in --' directing your
15

16

attention to November of 1975, did you have occasion to see

DX'. Duane Lawrence who testified here today}.
17 A' I savl him ,in November "75 because I was
Ie having really bad ear .infections and r..e treated rna for' that.
19 . :.-::; .... ., .:

Q .Alir ight •...•...And when Ws.s' the next occasion"
20 tha t you had' to see Dr. Lawrence?
21

23

A

Q

A

February 2; '76.

And what was that about?

I t~as - - I had been running a rea 1
24

25

high fever the couple days before and I was -- bad gone

to the bathroom a lot and I had a little bit of back paiD:~- ;{?~~2
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Q All right. And when you saw a doctor at

2

3

4

5

6

that time what did he presct'ihe and ",hat did he tell you to
d ?o .

/
,

A He gave me two kinds of medicine for it. /
./

.. .'
!twas a big pill and a small pill. I was supposed to
drink a big glass of milk after' I took them"to h~lp get them".

7 d0\4n my thr oa t •

a

9

Q

A

Will you tell us What this pill'was for?
That vIas tp.e Keflex pill and that was

10

11

~he big horse -like pill! had.,to drink milk after I took it

b~catise I couldn't get it dow"'!l my th:roa. t ••

14 brownish kind of pill ••.

12

13
,.

15

16

17

..~.' .

Q

A

Q

. A

Q

And this pill here?'

Arid. this was a small kind of grayish-
!."

And this p,il1 here?

This~¥as for my infec tien , too •.

And .did the doctor prescribe all of these

16 pills for you?

19

20

A

Q

Yes" sir ••

All. right •.

, .~:.
": ..

Now, just so "(~ may as well

21 get them in, too, and ,connect them up 1ate:tt, I ask you to

22 look at these.. Are these other pills that were - .. this is

23 a vaginal cream I suspect. Do you know what that ~\l'as for?

24 A After he saw me in March and gave me my
2S clLeckup he gave me this vaginal cream because I had a vag~r4

'.. .<'<'Jff.",,~_>
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infection and I had to use it every night before I went to
2 bed.
3 Q All right., And I show you four boxes of

4 birth control pills and ask you who prescribed those?

5 A ,Dr. Lawrence.

6 Q And did you have more than that and did
7 you give them to us?

8 A Yes) sir.

9 Q And would you say what hap~ened to them?
10 A I had t~~omore, but du:cing the course of

11 las t summer a.fter I had gona to another doctor. ''Vlhen I was in

12 the hospital he was going to give me the same kind of pills,

13 SO I called V.tr. Swain and Mr. Stant and asked could I have a

14 package ins tead of having to go out and buy some more because

III we didn I t have the money.

16 Q All right, and this pill here 1;ihich is

17 dated -- this is for identification only, you.r honor, but

18 1 think I am connecting .it up now and ask it be admitted .•

19 Co rnmon"{.jea 1 th ' s

20

21

22

23

':,' NR. HANSON: I don't think that's

Commonwealth's.
TIlE COURT: Defendant's 4.

24 BY HR. ST4\N.~:

25 Q It is Defendant's 4.
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on that, Elayne1

783

2

3

A

Q

. Apl:' 11 28 th ..

And vlould you state how many pills you
4

5

6

7

8

took out of that? ".....

'A Ten.

Q .And whend id you ta'ke those?

A In April, the last par,tof April, during

the firs t week of May.
9 Q Is these the pills t:b..at't~ere taken jus t
10 before your marx iage?
11 . A Yes, .sir •
12

13

14

15

16

17

18

\9

20

2\

22

23

24

25

MR. SIANT: All right. Your honor, I
would move these be admitted into evidence.
You can mark the:n all together if you want

TIlE eOIJRT: t'1ell, I have marked this

4 for identification. Suppose I just put a

band around the whole group and. we will mark

it Defendant IS 4 ~ I have marked one of those

vials Defendant's 3.. You'want the other one

marked 3, too? I have marked one of the vials
Defendant Is 2.

MR. STANT: Can you make them all 27

TIm COURT: 'TIle other rtilO vials will be

marked Defendant's 5 and 6.
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4
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6

7

6

H, E~ Lane - Direct

(So marked by the court.)

11iE GOURT: It will be1:'eeeived.

BY MR. STANT:

784

)
/

/

asked him to give me a complete physical before I had

gotten marriedo

9

10

11

12

.13

14

15

A

Q

complete physical?
A

Q

Because my mother called him up and

All right. And did you go in for a

Yes~ s ir ~

And \"lould you s ta te to the jury what tha t

16 phys ical cons.is ted of?
17 A He checked my ears, checked my eyes, he
16

19

21

22

23

did a pelvic, he checked all around. He checked my ches t.

He checked down in my stomach area and he gave me blood .

,tests •

Q All right. And after he did all this at

sometime or another you discussed 'lilith the doctor the

ques tion of whether 01;' not you could be pregnant and you

24 stated that ~1.e didn't believe, you could. No.w, "'lill you

25 state to the jury what, if any, reason there "Vlasfor YOU" tn<t'j);t
,~ ;;... ~r~~,.
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giving that ap~wer?
2 A I told him I believed that I couldn't
3

4

5

6

7

a

be b,ecause I had brought my s is tar -in-law in there UriO and

a 'half months earlier and she wasn't having her period. She

was sick all the time) sick to her stomach, she had been out
of ivork because she couldn't even stand on her feet and she,

had aches allover her body ~ and I asked him, I said, "If

I didn't have these symptoms how could I be pregnant?"

9

10

II

Q

symptoms with him?

A

All !'ight ~' Did you go thx ough the

Yes, sir" Ali.d I told him that if he had

12 any tes ts that he wanted to run to go ...-to go ahead.

13

14

Q

at that time?

And did he take blood tests from you

to see the doctor?

15

16

17

18

A He sent me' dOvin to 'the Metro Lab at

Pembroke ¥~ll office and I had my blood test taken there. I'

Q All right. Now, when did you next go backl
I
I

19

20

A

Q

Two weeks later in March.
And that would be approximately the

21

22

18th of March, and at that time did he tell you the results

of the blood test?

23

24

A yes, sir.

All right. And did he tell you you had

25 any type of infection that had to be -- something had ~-')be
"/'?'"
i~;'''.~.o;''t ...,..._.,.
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2

3

4

5

6

7

8

9

10

II

12.

13

14

15

16

17

18

19
.,.'(

20

j 21

~
i

22

I 23

24

25

done about its Told me t},-!,.atI had a high -- that I had a

thyroid condition. And I told him tb..at that's what my

mother had when she was my age.

Q Was there anything said about a kidney

infection?

A He took another ur inaly's is for my kidney

infec.tion.
Q All right. And when were you supposed to

go back to find out about the kidney infection?
A The first week in April.

. Q During all of that time, Elayn~, what l>laS

the condition of your back and the question of constipation
and things like that?

A Well, I r d go five to seven days without

going to the bathroom, and when I had to go I would have
really bad cramps with it because it 'had been building up so

. long.

Q And wou.ld you state, did you ge t medicine

.p:om time to time to relieve that situation?

A Yes, sir... Dr. Lawrence prescr ibed,

which I could. buy over .the counter to try to save some money.
MR. SWAIN: May w"e approach the bench?

(The court and counsel for both sides

,;onferred out of the hearing of the. jury.)

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA
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see the doctor around the first of April?

then he went right here on my stomach.

On Harch 3rt" he

Yes, sir 0

Young lady; at anytime did not the

Yes, sir, he did.

And at anytime did he tell you he even

- NOV7~ you state you went back around toQ

A

a s~ethoscope and put it on yo~ stomach and
Q

A

'Q

Q

BY MR. S TAI'IT:

he prescribed for you at that time?

pills.

doctor use

//
/

. ./
And w'ould you s tate what, if anything, /

I
A He had cheeked my stomach and told me that

my swelling had gone. clown and he prescrib~d birth contr~,

\
I
I
!
/
/

listen ar ound to your hear tand your lungs. and your s tOrD@.ch?
/
i

I
{checked up here on my ches t and then he went down here, ,
\
"- '-"",

\,
i
\
\

7

5

2

3

4

6

e

9

11

10

12

13

14

IS

16

\',,>
~
\

\.
I
/

.I
",I

Yes., sir •. He prescribed birthconttol

And are they the birth control pills that

suspected you 'Vlere pregnant?

No,s ir.

Ntn'\7, in April the 1st or thereabouts did

type of pills for you becB.use you \'1ere

17'

18 A
19 Q

20 he preser ibe any
21 getting married?
22 A

23 pills.

24 r
\i"

25 you see here?
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Ii .. E. Lane - Direct

A yes, sir.

788

2 Q Now, how many boxes did he give you and
3

4

. hm-l many boxes did you buy a.nd would you tell us why' you

bought them?
5 A He gave me a little starter kit which had
6

7

6

a book on it and it had cne pack. Then he gave me a pre-

s cr iption for six months and we went ahead and got them

filled because we had the money then.
9

10

11

12

13

14

it later?

Q

A

Q

A.

Q

You had the what?
~iehad the money then.

And you didn't know whether you Id have

Yes, sir.

All right. Now, when dfd you start' taking
15

your birth control pills pursuant to hise1camination?
16 "-','- A I was Just finishing u.p my period so I
17 took them on the fifth day like he' prescrib~.d for me to do.-
16 Q . You have eta ted that Gene went to work
19 d~ing the period of time you did, or did you not also go to
20 work? ".

21
:. . :~'.'. , A I went to work~ too.

22 Q Now. will you tell the jury what kind of
23

'V-l0rk you did and where didYOll work?
24

25

I was a waitress at Triton ToWers and I
was there from 6:30 in the morning until about 12 :30 e~e~'y Z;:fu
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H~ E, Lane - Direct /89

2 Q Why didn't you work except from 6:30 in th
:3 morning until 12:307

4 A Because l~ were not serving lunch or
5 dinner then. Wewere not going to start that until the 31st

6 of ~1ay"

7 Q And how many waitresses did they ~~ve
8 during that per lod of time?

9

10

A

Q

One. That was me.

And 't'il'Ould you state to the jury what time

II did you have to get up every morning to go to work?

12

13

A

Q

About ten after six.
And~ young lady~ when you would get off

14 from work at 12:30 what were your duties then at that time?
13 A I'd go homeand I'd res t a little bit

16

17

18

and then I would straighten up the house, and usually I'd

have to take care of my three-year-old nephew because my
sister -in-law was sick with her pregnancy_

19

20

21

22

months?
Q

-A

Q

Did you do that everyday during. those

Yes ~ sit'.

And would you state to the jury that
23

24

on the morning of the. rehearsal for your marriageg on that

morning, \Ilh:.~ch\Vas the 8th, Ibelieve, a Saturday, \-lhat --

25 what did you do that morning? . ..~.
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H•. E" Lane - Direct- .
790

2 my

A Gotten up at ten after six~ and got
I had taken a bath, I got myself ready to work. I

3 was at work at twenty till seven.

4 Q, And how long did you work on that dey,
5 if you remember ?

:.. ": -

e A Until 12: 00, because we ~~re supposed to

7 close at 11:30, but 't'1e,. had t't'l7O other guys come in later so

e I: had to stay and serve them.

9

10 nolL.'e?

II

12

Q

A

Q

All righte And then did you go ahead

Yes , sir.

And what did you do when you got home?

Q And how much 'i'li'SS there to do at the

'\'3edding reht.:.axsal? ~.jas there a lot to do?

A The phone was ringing when I came in the
front door and it \4'as a fr iend of ours wantIng to come over

to see if she could bring the wedding present and she came
over about quarter till one.

Q And what did you do after' that?

A I l"..adopened the present and everything

and I had got myself changed so I could go to the wedding

rehearsal and we had another person come over to bI' ing a

'V~edding present and we didn t t. leave for thev1edd ing rehearsal

.13

14

15

16

17

Ie

19

20

21

I 22

I
23

24

jl
25

until quarter after

A

" ,

until quarter to two.

No, it was mostly people telling., you kn
2'~<8il~ ~..v~~,t&

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

\ .--- COURT REPORTERS

\ NORFOLK, VIRGINIA

,



H. E. l.ane - Direct:

us ~Jhere to stand and, you know, what' to expect"

'191

2 Q All right" NO~'l, after the rehearsal
3 was over where did you go and what did you do at tl:-..at time?

4 A The rehearsal was over we went to Arlene's
5

6

I

Formal Shop at Pembroke Hall because the bes t man and the

other people had to pick up their tuxedos.
7 Q And after you left there where and with
6 whom did you go anywhere?
9 A After I left ! went with Gene and my
10

II

12

13

girlfriends Cathey Taite -and Susan Overton) and'fJ1e were

jlJS t -...me and Catl1ey and Susan were supposed to go straight

home but the car started acting up so Gene had to drive iJS

home.
14 Q All right.. And then after you got home,
IS

16

approximately what time did it take for everyone to clear out'

of the house and you vlere home alone?
17

19'

20

21

A

5:30.
Q

'leaving the house?

A

About 5: 30, about be t't••.•een 5: 00 and

Do you recollect your mother and Mark

When I was in the ba thx oom my mother came
22

23

to tha door and asked me did I need anything from the store,
and I told her no, and she told me that --

24

25 alXe<idy testified.

Don r t say what she' told .,you. _ She has

Bu~ ~h~t d4d she do and what did d ?•• '''l co ••• you lP,Iry:»
'.. ;(;t-..~)~
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H. E., Lane - Direct

A' She was going to the s tore ~ and she f d

2 be back in just a fe~l minutes.

i92

3 Q All right. NOt'1t wl:ll~n your mother left

4 what did you do at that ti[~?
5 A I was having really bad cramps and ever

6 since I started having my period 't\.-rhen I was ten years old

7 I usually take a hot bath the first day and they 'Would help

6 it.

9 Q All right. And at that point you say you
10 were having really bad cramps and what w8.S-- what do you

11 mean by really bad cramps?

12

13 really bad.

14

A

Q

Like I had to go to the bathroom reallY$

And where did you go at .that time to

15 help yourself?

16 A I got out of the bathtub and I sat on the
17 toilet seat"

18 Q Hell~ now, be fore ~ou got out of the bath

19 tub ~1hat happened that made you get out of the bathtub?

20 A The pains 't.rere really getting bad and I

21 thought' before it.:,felt 11ke I was getting ready to go to

22 the bathroom. Before I 'Vlent in the bathtub rthought I had

23 better get up and go on the toilet seat.

24 All right. Now, you stated you sat on
::.

25 the toilet seat and will you tell the jury what did you ..
. .~. <!>~~f>oJlil

, '"~... itt:.Jt\.~~
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H. E, Lane - Direct 793

.'notice or what firs t came out of your body that attracted

coming out of me.

Q And will you tell the jury vlhat you

tried to do. then 7

Q And 'tvhen this bubble burs t what 'l'N'es your

initial reaction to that?

y~ur attention?
A A white bubble jus t kept -- as hard as --

the more I 't'lould bear down the bigger the bubble would get
and finally after a couple seconds the bubble burst.

And would you tell the jU~:l~::;,-
I .~~ftll<~f';)

All right ..Q
',.....

A I moved to the edge of the toilet seat
so he would not fall into the toilet.

Q All right. And ,.rna t did' you then do to

protect or try to keep the baby?

A I put my hands underneath the baby's

body so it would not hit its head on the seat or would not

fall lnto t:1€ toilet.

"

A I thought that since I had all these

infections and all that mess and everything for my infections

that it ~las clearing out and that it was, you knO'"w, building

up and it had just cleared out.

Q All right. ~.Jillyou tell tl:.e jury what

next happened that caused you to be shocked and --
A I looked down and a. baby's head was

2

3

4

5

6

7

e

9

10

1\

12

13

14

15

16

17

18

19

20

21

22

23

1
24

Cl

25
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H" E. Lane - Direct

what you did then as you had this baby in your hands?
2 A I picked it up and I put it -- I held
3 it and it wasn' t moving. It'iidn r t breathe. It just got

4 more bluer and more puxple.

5 Q All right. Would you tell the jury

6 what" if anything, you tried to do to see if you could help

7

e

it?
A I had put it in tL~is way over here so I

9 could spank it once like you see on. television to see if the

10 baby would cry, and nothing happened.

II Q At anytime did the baby -- v.1SS the baby

12 able to move its erms or kick its feet or anything like tha t1

13 A No~ the baby never moved once.
14

15

16

Q Now, vlould you tell th~ jury at that

time what '{>las the condition of your body? . ~Jas anything

coming out of you? 'Here you
17 A Blood was coming out as fast as I could
16 get myto'ftlels up there to help stop it.

19 Q All right. And will you state to

20 the jury what did you do with the baby to try to see if you

21 could s top the flow of blood yourself and try to heIp the
22

23

babv too?'" ,
A I had gotten a tCfw'lel and 'tl1I'apped it

24 around its a:_'lIJ3 and its legs, and I put the placenta 'l;l7hich

25 was attached to the baby. in the towel, too, and I put it on
4;nrt.~~,(!,!'it;
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H. E •.Lane - Direct 795

on the bed, will you tell the jury what you tried to do

relative to the bathroom?
A I had gotten the white pail and I had

put the bath mat, which had all the blood on it:, and the

" "':',

Now~ did you try to wash the

after you placed tl-~ babyQ

..

towels in there, and with the towels which I had used

t() stop my bleeding.

Q All right.

baby off or anything like that?

A
;.' .'

Q What went in that pail 'in fact?

A The bath mat and the towels that I had

used to help clean myself up.

Q Now, would you s tate to the jury at

anytime did you try to put the baby in the pail?

my bed so I could try to get myself cleaned up, because the

blood was Just coming out as fa's.t as anythinge

Q Would you s ta te to the jury did you

ktiow what to do at that time, young lady?

A No, I .•-
Q Did you know anything at all? Had you

read any books or knowanything about the birth of a baby?

A No, sir. The only thing I knewwas

like you see on television.. You know, when the baby first

comes out you axe supposed to spank ite

2

3

4

5

e

7

8

9

10

II

12

13

14

15

16 .-

17

18

19

20

21

22

23

24

25
"
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H. E.• Lane ...Direct

A NO, sir • I was too seared to.

796

2. Q liould you state to the jury at that

3 time did you try to do anything with the umbilical cord?

4 Did you even know what it. was. for or what. you were

5 supposed to do t'lith it?::

6

7

A

Q

No, Ididn' t know what to do.

NOw J after:, you tried to clean up some

8 and to ge~ the room ..•.•get.;sotne stuff up off. the floor will

9 jOin state to the jury at anytime while the baby was lying

10 onyotir bed was its head covered or its lOOuth c::overed or

II anything like that?

'. i

-_._---

12

13

14

15

16

17

18

19

20

: ! .~.

A

:Q

A

Q

A

Q

A

Q

A

No, 13 fr ,it. '(,gasn v t.

And at anytime did the child move?
No~....~k-:-~--
__P~!!.it ever cry?

-',"'~~---~:----._;
No. sir •..

Did it make any outward signs whatsoever?

Noja1r.
Did you ever see it openits'eyes?
No»' s ir-:-----.-..-.-.-------

21

22

23

24

Q lolould you state Ito this' jury /) did you

take a baby that you had anyiclea was living and

MR. HANSON: Objection, your honor~

This has got 'to be leading.

25 THE COURT:' It is leading.;
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H~ E. Lane - Direct 797

2 Q State to the jury your feelings relative
3 to the baby and what you would have done had that baby shown
4 any. sign of life?
5 A If the baby had shown any sign of life I
6 would have most likely called for help, but it wasn't moving,
7 it didn't never cry, and I would never put a cr¥ing, moving
8 baby in a plastic bag.
9 Q Now, how long would you say from the time
10 you got out of the tub until the time you had this baby until
11 the time that you cleaned everything up and everything and
12 put your clothes on, how long \~ould that have taken?
\3

\4

A

Q

About twenty, ~Nenty-five minutes~
And would you state during t~at entire

15

16

17

18

19

period of time 1;'1aS there ever an outward sign concerning
this baby of any t}--pe?

A No.
Q Now, when you got a green bag, Elayne, how

long did you say -- approximately how long before you did tna ?

20 A It was about fifteen minutes, because I
2\

22

23

24

wanted to put the pail and the dirty towels in there.
Q All right. And vlould you state to the

jury, at the time you took the baby out had you given any
consideration to the tm..relsor anything like that?

25 A No, sir. I didn't even think abou tl,them;? ~>(~
_ "}\:'~.t~":i,~..
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2

3

4

5

6

7

6

9

10

II

12

13

14 .

15

16
i~>

17

16

19

20

21

22

23

24

25

Q Now, your brother played ball in the NFL,
I believe?

A Yes, sir.
Q And one of the towels there is an NFL

towel, is it not?
A Yes, sir.

Q And it has the names and everything of all
of the ball teams on it. Is that correct?

A Yes, sir.
Q And you knew that this was a towel that

would be recognized?
A Yes, sir.
Q And as to the towels with S~erell o.nit,

were all of your brothers or two of your brothers athletes
at Kellam High School?

MR. HANSON: Your honor, I have to object
to the continuing leading questions.

MR. STANT: How is that leading?
THE COURT: It is leading.
~1R. STANT: Your honor, then I d.on' t know

how to ask were they athletes at Kellam High Schoo •
THE COURT: It is a lead'lng question.

BY HR. STANT:

Q Where did your brothers go to high school?
-t
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A KellamHigh Schoo1.

2 Q Did they participate in any type of
3 athle tics?
4

5

A

Q

Foot:ball~ baseball~ and basketball.

Were they of some caliber? What was their

eability according to the newspapers and what, have you?

7

8 :;:. ','

A

Q

They had good sports ability.
And the towels there with Summerell on

9 ft:", do you know that many of the towels in your home have

10 '. SUmmerell on it?
.-",.,Yeah ••

And'did you look these towels over orQ

A11

12

13

14

artythingto hide that fact? ','

MR. HAl."'iS ON:

i;

ObjectioDil""Your honor.
15

Ie

He is still leading the witness~

TIlE COURT: You are leading.
17

18 BY MR. STANT:

19 Q What, if anything, did you do with the

20 towels?
21 A I didn't do anything" Ijust"*- when
22

23

24 Q All right.;' Now, do you remember specifica 1y,
25 young lady, when Detective Ma1:'row interviewed you, d, :,:.~~41
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knO'Vlhow long you were in a rOOm by yourself with the

2 detective?

800

3 A For about an hour and a half.
4 Q Would you state to this jury, did you

5 tell him all of these manythings that you have related to

e the jury today?

7 A Yes, sir.

e Q Now.specifically. l\1henyou left your

9 home you left l'lith whom?

10

1\

A

Q

My your~er brother ~~rko
And when you want out to get in the car

12 did you have any idea that you would see him at that time?
13 A No,s!I' .•
14

15

Q Now, would you state to the jury when

you took him to wherev-eryoutook him' to p 't"here was tr.a t

\6 l'ocated?

:7 A

. : '~-.

Took him to the Hobby Hu~ in London Bridge
\8 shopping center.

\9 Q All right. Andwhen you got there l'lhat

20 did you do with him?

2\' A I dropped him off. I told him I I d be

22 back in just a few minutes.

23 Q All right., Andwould you state --

24 after tha t you went down ~.Jolfsnare Road? '
25 ,A Yes. sir.
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Q Now, would you s tate to the jury what

2 you did at that time?

801

3 A I got out of my car and! put the bag
4 in the wooded area.
5 Q All right.. And how long, Elayne, did you

6 sta y ar ound ther e?
7

6

A

Q

Just a couple minutes.

All right" . Andwhat specif.ic reason

9 did you stay there for?
10

11

12

13

A

Q

A

Q

Just to look at the bag.
Pardon?
Just to laoIt at the bag•.

All righte And when you looked at the

14 bag for what -. was it a dual purpose or did you expect any

15 movement in the bag?

,~. '.

16

17

16

19

20

21

22

23

24

25

MR.. HANSON: Objection, your honor.

It is still leading.
TIm COURT: You are leading\? Why

did you look at the bag?
MR0 STANT:. Pardon?

THE COURT:.. A leading ques tlon is one

that suggests an answer..

MR. HANSON: Your honor, it has ha.ppened

continuously.. He asked a leading question and

the objection is sustained by the time the witness
~,.~ "

~ •.:x,;.;1.
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2

3

4

H. E•. Lane .• Direc t

knows wba t he wants •.

THE COURT: I have sustained the

objection .•

802

5

6

7

a

9

10

11

12

13

14

15

BY MRQ STANT:

Q Young ladyS) for what purposes~ if any,

did you look at the bag?

A I just looked at the bag. I just looked

Q All right.. And at that time what, if

anything, did you feel the condition of the baby was?

A I felt that the baby t12S dead.

NOWt you heard a statement read here that

took approximately five and a half minutes. Is that the

on!y thing you ever said to Detective Marrow?

16

:7

A

Q

No, sir.

How long did you talk to him?
18

19

20

21

A I talked to him for an hour and a half.

Q And dur ing tha t. periOd 0.£ time did

you tell him you would like to have -- T'lhat, if anything,

did you say to him relative to what you't'1ould like?

22

23

24

25

A

and he sa.id no.
Q

A

I kept asking could I see my husband,

Did you ask him anything else?

I jus t kept asking for > ••••• I ju~ t_kegF ..b;
~ F1'1,'4~
.j '~" ~;,'!i, ~~~
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asking for my husband.

803

2 Q All right.. Now, at the time that the

3 statement was written up generally in that statement did

4 that encompass everything you told Detective Narrow? That

5 means was everything in there that yriutold him or did you

6 te 11 him a lot more1

7

8

9

10

A I told him a lot Clore than what he wrote

up••

Q Now, ELayrie, after you came back r&Ome,

will you tell the 'jury t<.rha t people were at home that night?
II

12 o~Jerthere.

13

A

Q

My mother and my brother and my aunt was

All right. Hm-I long did you stay up or

14 what did you do?

15

16

A

,Q

I stayed up until about eleven o'clock.
All right~ tvill you tel].. the jury what,

.',
17

18

19

20

21

"if anything, your physical condition was that day and the
next day after you bad had the baby?

! A I was bleeding really heavily and I

e6hldhardly walk, and when 1 walked it hurt very, very
'. ',"." .. -,'

,',

.badly.

23

Q

A

And why' did you go thrOU&"l with it?

Because I was scared. I dian't know
24

25

what else to do. And I justdidn t t knowwhat else to do.•
. ., I.. ,_

Q All r ight ~. Now, young, lady, when,} y':?U 2~r,;;;:;}
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2

s

.5

6

"7

B

9

10

II

12

went away on your honeymoon how long were you-all going to

stay?
A 'l11ree days. but when we called my mother

on Tuesday night -- Tuesday afternoon she-said that the guy

from. our apartment building said that l'lecould have the

-apartment that night" and 1 wanted to go back, but my husband

decided wer d go ahead snd stay another day II

Q All right.' Now, .once more -- I do~'t

know if I asked this question or not, your honor, and if

I have asked it I could be stopped -- during the entire
period of time what is your recollection as to whether or

not anyone ever told you you ~lere pregnant?
13

14

A Noone ev.er to ld me..

THE COURT:' We will takeS. five-minute
15

16

:7

16

19

20

21

22

23

24

25

recesse You-all step in the jury room.
(At 3:45 F.Me, June 6,:1977, the

court recessed, and reconvened at 3:54 P.M.,
June .6, 1977.)

'mE COURT: Anyone in the courtroom

.- who was summonsed here as a witness? -All

-right.

MR. STANT: Howabout Mark? I know

he h2s testified, but do you want him back
'.

out? I assume people who hav~ t.estified can
I try; .il f.""stay in the courtroom.. ~.,__. t;t,/ •.J!•.o
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2

3

4

5

6

7

8

9

10

\I

12

13

H. E~ Lane .• Direct

'!HE COURT: If they have been
excused. I think everyone has been
excused except Mrs" Summerell. Isn 8 t

that correct?

Bring the jury out, please.
(The jury returned to the courtroom.)

mE COURT: All right, s i.x"

CROSS-EXAMINATION

Mrs. Lane, in September of 1975 you

began to'make your wedding plans. Is that correct?

805

14

15

A

Q

Yes,sir.

Sometime the month of August 1975 you
16 and Mr. Lane first became intimate. Is that correct?
:7

18

19

20

A

Q

A

Q

It was back in June.
June .of "1975 you first hecame intimate?

Yes, -sir.

And you were intimate at least several

21 times tr..ereafter?

22

23

A

Q

Yes,. sir.

.However, on March 3, 1976, \llhen you saw
24

25

Dr. Lawrence and he asked you if there was a possibility
that you could be pregnant you replied tlNo." Is that cor~e:t.;'.~{l~"",v~
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H~ E. Lane ~ Cross.

A Yes,sir, and I told him .n

806

Q2

3

4

5

6

7

8

9

10

II

Just answer the question.
MR. Si.J"AIN:~ Now, your honor. She

can answer the question any way she wants
to I believe. Instead of yes or no.

MR. HANSON: Yes or no ,yes.

THE COURT: It is cross -examination.

She should respond yes or no unless another
answer is called for. You will have another
oppor tunity on red iract examination •.

) .

12

13

BY MR. HANSON:

Q Mrs. Lane, vJhen did you s tar t bir th

14 control pills?

15

16

17 BY MR. HANSON:

MR. STANT: Note my exception.

18

19

20

Q

A

Q

What date?

First week in April.

You went to see Dr. Lawrence on Apr i1 5th,

21 and you started right afterwards?

22

23

A

Q

Yes', sir.

Mrs. Lane, you were home at approximately

24 5:30 on May 8, 19761

25 A Yes, sit' .....
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H. Eo Lane - Cross 807

Q You stated that you saw the child's head
2 come out. Is that correct?

Yes, sir. ,

Yes, sir.

Then at sometime you went into your

Yes,' sir.

Yes, ,sir.

Yes , sir.'

And you spanked it on its bottom?

And laid the baby on the mattress?

On the bed.
On the bedspread?

And you cradled the baby?

And you got several towels from the
ba throom and a ttempted to s top your bleeding?

A

Q

A

Q

A

Q

bedroom?

A

Q

A

Q

A

Q

9

11

8

7

5

4

6

3

10

12

14

13

15

16

17

18

19

20

,21

22

23

24

A

Q

A

Q

A

Q

A

Q

Yes J sir.

It was all your blood. Is that correct?

Yes, sir.

It was none of the, baby's blood?
No, sir.

And there was no cut on the baby?

No"sir.

Mrs. Lane, if you had time to reach fo~
25 several towels from the linen closet and you ,had time.~to M,.:jt

, ,~.. r-(,~~;
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H. E. Lane - Cross

into the bedroom, you als 0 had time to use the telephone,

2 did you not?

808

:9

4

5

e

7

a

A

Q

A

Q

Yes, sir.

But you calle d no one?

I was too scared.

You called no one?

MR•. STANT: Your honor, I think --

MR. HANSON: .It is again a yes-or-no
9

10

11

question.
MR. STANT: Tha t is no t a yes -or -no

answer.
12

13

14

IS

16

17

18

19

20

21

;' ..
,,' ..

BX MR. HANSON:

Q

A

Q

A

Q

A

Q

THE COURT: It isn 1t, rea l1y 0

Did you call anyone?
No, sir.

Where did you get the plastic bag?
You mean the green garbage bag?
The green garbage bag?
From my'mother 's kitchen.

You went from the bathroom into the
22

23

bedroom leaving the baby; then went into the kitchen and
got the green plastic garbage bag?

24

25

A

Q

Yes, sir 0

It already' had trash in it ..did it rl9t? 9")'-n
I f<.ditJ. <... . ~ .•• .1
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809

A

Q

7

e

9

10

II

12

13

14

15

16

17

---------!
! Q

I A
/

I
I

towels ..I ', I
I Q

he fs put:
Q

A

Q

H. E. Lane - Cross

But it was wrapped in t'"NO towe ls?

Wrapped around his arms and his legs.
And then he was put in the garbage bag?
Not after' I l~appedhirnup in his

Did you w"T'SP him up in his towels before

the garbage bag?

Yes, sir. I was tr ying to keep him

And then what --
I was trying to keep him warm.

Trying to keep him warm. Did y'ou -- at
18 that'tirr.e had you seen any signs of life'?

19 A No, sir. He wasn't moving. He vlasn 't

20

21

brea thing i He had never once"cr ied ..

Q Had any of his limbs ,arms or legs,

22 moved?

23

24

A

Q

No, sir •.

Had you noticed any sowlds of gulping
25 for air?
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2

3

4

IS

A

Q

A

Q

A

H-.. Eo Lane - eros 13

No, sir.
Had you noticed the eyes open?

No, sir •.
Yet you wanted to keep him warm?

Yes 1I sir •.

810

6

7

8

9

Q

A

Q

A

So. you wrapped him in those tov;els?
Yes, sir.

And then what did you do with him?
. I put him on the bed, because I 'Ij.]8S still

10

II

bleeding, and I went back to the. bathroom and I got the

towels and the bath mat and put it in the white garbage pail.

afterwards, green plastic bag}

13

14

15

16

17

18

Q

A

garbage pail.
Q

A

Q

And you put the baby in the garbage pail?
No, sir, the baby was never put into the

You put the baby in the plastic bag

yes,.sir.

You put the garbage pail with all the
19 toweIs in the p las tic bag?
20

21

22

23.

24

25

correct?

bag?

.A

Q

A

Q

Yes, sir;

Then you sealed ever ything up. Is tha t

Not right after,; It was a couple minutes.

But: you then did seal ....•you sealed the

JAIME & BROWNING
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H.- E•. Lane - Cross

A Yes, sir.

811

2

3

4

5

6

Q And-you took. the bag with just the baby,

the green excuse me, the trash can, and the toweIs and

the washcloths and the bath mats and you put everything in

the'plastic bag, this green plasticbag,l and you took it out
to your car., Is that correct?

7 A

Q

Yes'" sir.'

And the only foreign substance you noted
'9',

, ,

wa.s the b100d• Is thatco~rec t? Blood from you?
10

11 . t,.;"

A

Q

Except far the placenta and the cord.

Placenta and the cord ,"the baby and the
12 blood that vJas on the towels from you?
13

14

A Yes;' sir.

Then you went to your car , you put the
15

16

. ' . .. ,

whole thing in the car, drove" your brotherdow~ to the London

Bridge hobby shop -- HObby Hut I believe it is called?
17

18

19

20

21

. A

Q

A

Q

A

Q

Yes, sir •

Then you went over toWolfsnare Road?
yes, sir.

You dumped the baby in the wooded area?
I didn't dump the baby.
Excuse me.. You took the baby in the

23 bag that 'V]as sealed and put it in the wooded area?
24 A Yes t sir.
25 Q All right.'
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H. E.• Lane ...Cross 812

No, I
':,:'.

/~/The next day you went through the
'/
/

,. j
" - ~'.

Yes., sir.
Then you left on your honeymoon?

,Came back on Tuesday after your call?

'came, back 'on wednesday.,'

l-lednesday •.' Oo'Wednesday,you.arr ived; at

II 4t6Gatr isori Place and you were met by the' ~two.detectives,

12 Detective Narducci and .Detective Benson?

13

14

15

16

, A

"Q,

A

Q

Yes, sir!, .

1s that correct?
Yes.,s:ir.

You, went with them, you and your husband,

17 to police headquarters,? - ~.'

Ie

19

A

Q

Yes, sir.:

And on the. way your husband, Eugene Lane,

20 asked you several time's what this was all about?
21

22

. ,.' A

Q And YOti ha,d been advised of your rights

23 and you knew what it 't'Jas all about? You had been ad\1ised

24

25

of yow: rights by Detective ..Benson and you.had, been notified

that you 't<Iere suspected ,in ,the death of art 'infant boyJ ~Is 25_~.
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that correct?

H., E t Lane - Cross

.'.,'

813

2

4

5

A

Q

A

Q

Yes. sir.

So you knew what it was all about?
Yes, sir. ,':,

You denied to, your husband several times

6 that you knew anythiilg about it. Is that correct?

7

8 ';" '

A

Q

Yes. sir j, ,

All right •.' You got back to the police

9 department and you and your hUsband were separated because

10 he, was at that time' suspected of involvement in the offense,

II too. Is that correct?

12 A I don't knOWi4hy we ,,;ere separated.. I

13 'never heard tr.at.

14

15

16

:;... ,....
, ,.J

:. ;

Q

A

Q

You were not allovled to see hlm?

Yes - sir', '. t .' ,.

,You,went in the room w'i,thDetective

18

19

A

Q

Yes J sir.

And Detective Marrow began to question;
20 you about the offense J after£irs t advis ing .you of your

21 r'tghts. Is that correct ~
22 A I don t t remember. ,

, ~. : i

23 Q -I show you CommonwealthE:xhibit 9

24 and ask you to look at it. Ths.,t's an advice-o£-rightsform,

25 lstt not? "

JAIME & BROWNING

CE~TIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



li .• E. Lane - Cross 814

.,

2

3

4

A

Q

A

Q

. Yes» sir c

It is your signature on it, is it not?
Yes, s i.r.

It is your initials by e'achone of

i ;
.j"

.'.//
.. /

/:

,/.

6 those questions, is it not?

6

7

A

Q

Yes, sir.

Thank you. And the date and time is

a 2:30 P.M. 2:35 P.M. 1:04:59 PeMe> Is that correct?
9

10

A

Q

Yes, s i.r 0

All right. And in response to Detective

t1 Marro-w's questions your first eJl::planation was a complete

12 denial, that you knew nothing about it. Is that correct?

A

Q

13

14

,15

16

17

18

19

20

21

22

23

24

,No, s fro Detective --

. Is that correct? Yes or n01.

MR. STANT: Your honor', again,

that does not take a }"es-or "no' answer,

and she can certainly explaj.nher ans't<ler.

THE COURT: You will have an

opportunity to redirect~l1r. Stant.

MR., STANT: I unders tand, your honor"

but I'have never heard of a person before
vlho cannot give a qualified ansvler, and I

have never befor~ been confronted with the
fact that a ~litness has to giv~ a yes -or -no

25 answer.
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2

3

4

5

6

7

6

MR•. HANSON:' Your honor, I can't

believe in all these years Hr. Stan,t' s --

MR.: STANT:: Just a second, please.

Let me make my objection for the record,

You honor', if tha t 's the cow: t 's

ruling of course ,I.must abide by it, but

I want to note my exception and. objection

to it.,

815

9

10

II

12

13

A
";: .

BY MR. HANSON:
Q

, THE COURT:. ,Note your E!xception.

Could you repeat 'the question, please?

. . ' '. .

Your' firs t. explana tion of the offense

14 after Detective Marrow began ques tioning yOu was s" complete

IS denial, that you knew.nothing about it? Is that correct?

16 Yes -or -no?

17

16

19

20

A No, sir .•
Q No?
A- No, sir.
Q Your second explanation to Detective

21 Marrow was that a man and a woman had come pulled into your

22 <h'lveway at 416 Garr ison Place in a blue van with orange

23 flames over it, they ha.d' come to the door saying the woman

24 had to have a baby right away, you let them into the house,

2S she had the babYt and then they left.

JAIME & BROWNING
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H. E•. Lane co Cross

A I didn't say that.

816

2

3

Q

A

You never said any of that?
.I told him --he asked me what did I

.. : /

4

6

6

do from the time I had the baby to the time I was left

a.lone in the house.. I told him when I was in the batrJ:oom

a knock carne at the door; it was a man .looking for the

,t)eople next door.

e Q So the part: about the blue van with

11

9 the orange flames on the s ide and the man and' woman with

10 the pregnant woma..1.coming in to have a baby is not true;

you never said any of that. Is that correct?

12

13

A

Q

That"s correct.

And then when he toldy,ou he did not

15

14 believer that story you refused to make any other statement

at first. Is that correct? At first?
16

17

A

Q

Could you repeat the question?
After. h~ told you that he did not be lieve

18 the story of the blue van with the orange flames and the man

19 a.nd the woman he then told you

20 you had nothing further to say?

or you then told him that

21

22

23 BY ~m. HANS ON :

MR. SWAIN: Objection, your honor.

24 Q Is that correct?

25 MR. S'\tlAIN: Objection ,yow: hon~J:'''
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2

3

4

5

6

H.. E.• Lane -Cross

'lRE COURT: She has already stated

she didn't tell him about the ~n in the van.
MR. P,ANSON.: .A11 right, your honor •

Excuse" me.

BY HR. HANSON:

817

.•.

. ""

that he had ways --police department hadv7ays of tracing

your blood, 'comparing your blood with that' of 'die infant's

and determining whether or not you were itsp3rent?

7

8

9

10

11

12

13

'.. J',

Q

A

'Q

A

DetractivsMarrcrtl7 then began to tell you

No; he didnit.
He did not tell you that?
".Redid "not.

I

. ..

Did he tell you anything like that?
r

14

15

",-', ",' 'Q

A No.' sir. ~:; .

16 Q Did he tell you that he could do that by
:7 means of a' search warrant for your person?:
Ie

19 Q

NOt sir. he did not.

Is it poss ible that he'roay have said

'"'i:

20

21

22

23

24

tha tandyou do 'not remember?
MR. STANT: NOwt 'if it please your

honor, possibilities as I understand are not

permitted.
MR. HANSON: Laying the groundworko

25 .A I would remember something like that i~~Z59
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2

3

4

5

6

7

he'd •••.•

H.. E. Lane ...Cross

MR. STANT:, Young lady, please wait ..

~: THE COURT: 'Are You' objecting?

MR. STANT: Yes, sir.. ,
'1 ' THE .COURT:' Overrule the objection.

Cross-examination.

;",;.' ."

818

Q All right.: You,finally gave Detective

Narrow a statement" Is that correct?

6

9

10

"
12

13

1.4

BY MR. Pd\NSON:

Q

it so therefore

A

," "

Then you definitely would have remembered
it did not happen.; Is that correct?

That's correct"

.~-. -,

That's correct.

15 Q And the statement I would like to firs t

16 ,have you look at this. Take a couple minut~s.

. '-';.' .:

Ie

19

20

A

Q

A

Q

This wasn't all. that I--

Is that the statement that you gave?

Yesp sir •. '

Nowt I am pointing to the," first page.
21 Is that your signatUre at'the top?
22.

23

24

25

A

Q

A

Q

Yes, sir ~

Is that your signature at the bottom?
Yes J sir"

Is that your signature at' the top on ~he

JAIME & BROWNING
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second page?

2

H. E-. Lane- Cros s

Yea, sir.

81

3 Q Is that your signature at the bottom on

4 the second page?
5

6

7

8

9

10

11

12

A

Q

A

Q

A

Q

A

Q

Yes ,sir.-

.Third. page?

Yes, sir.

Top and bottom?
Yes, sir.

Fourth page top and bottom?
Yes, s:ix.o

Did you ever go back to tr~ ocene? Did
13 you ever go back to t-lolfsna:re Road?
14

15

A

Q

After I had -_.

Aft.er you had deposited the green plastic
16

17

18

19

20

21

22

23

24

bag with all of its contents sealed?
A Nop sir.

Q You never went back?
A No, sir .•

MR. .HANSON: One moment, your honor •
'_ .... ;

BY MR. HANSON:

Q l1rs. Lane, you heard Dr. Lawrence testify
BStO Y0'l.n:' as to the history you had given him of your

2S menstrual cycle. Is that correct?
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H~ E. Lane - Gross

A Yes~ sir.

820

2 Q Since the age of ten I believe you
3 stated that you had had fou.'!:'.to s Ix days t heavy on the

4 second day?

5

6

A

Q. Now, at the time you went to see Dr.

7 Lavlt'ence in March, on l>iarch 3, 1976

8

9

10

II

12

13

14

A

Q

A

Q

A

Q.

A

.Yes, sir.

-;- were you still having the same cycle?

Yes, sir •.

You had noticed no difference, no changes?
No, sir.

You had not become spotty at times?
After I flowed heavily on the second

15 day the bleeding would not be sa heavy •

16

17

18

19 day?
20

21

22

23

24

25

. Q But that was true always, is it not?

A Yes, sir.

Q You s till had the heavy flow en the second

A YesJ sir.

Q Through April 'Of 1976?

A Yes J sir.

HR. HAl-lSON: All right,. No fur ther

questions.

MR. S!ANT: You finished?
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H. E, Lane - Redirect:

REDIRECT EXAMINATION

2

3 BY},ffi.. STAWr :

821

4 Q Young lady, I want to direct your

5 attention to the time v(hen you placed the baby on the bed"

6 'You ha.d wrapped the baby, you state » "in towels?

7 A '(Indicates yes,,) "~ '-

e Q And I believe the placenta and the

9 umbilical cord was also in amongst these towels?
10

11

13

14 towels.

Q

A

Q

(Indica tes yes ..)

After that: di~ you ever 'unwrap the baby?

No, sir.

So you never again looked ins ide of the

IS

16

1.7

16

19

20

21

22

23

24

2"5

Now; how long was the baby lying there on the
bed. wou.ld you say?

Five or ten minutes.
Could it have been - ... end hO\ll long

get the baby to take it out of the

About ten more minutes"
And where 't-.7as the baby', during that

Still on tl~ bed.
.~ ..• -,

Still on the bed. And during th~t. 263
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2

U$ E, Lane- Redirect

whole period of time it \~as covered with these towels.

Is that correct?

822

A

Q

3

4

IS

Yes. sir. __~
And did you ever ,cover the face of tt~

baby wi th the towe1?

6 A No, six. . "

7Q N~q, Mr.• Hanson asked you a yes-or-no

e qu.estian' on your telling Dr" Lawrence you ,dido' t think you

9 were pregnant.. You started to ansi4er' that question.. Would

10 you please answer it fox the jury?

II A I told him, no, I didn't see how I
12

13

14

15

16

could because I had brought my s is tar -in-la~1 in there two

and a half months ago when she had stopped her period, she
was sick all the time and she had to miss work and she had

aches all over her body, and I never had any of those
symp toms .•

17 Q All right. Now, did Detective Marrow

16 ever offer you when he got ready to let you out if you

19 signed a certain: statement ....•did he ever offer you a
20

21

22

24

25

statement that had everyt;hing in it that you had said to

him, the entire course of your interview? ,
A Could you repeat that?
Q During the per iod of time -- \-lhere is

that sta.tement? I show you this statement, which is about

s ix"'minutes dura tione •. Is this all you ever said' to {.'..- 26~~!-
, ,. ,
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823

Detective Marrow?

2.

3

A

Q

No ~ s j..r •

At anytime did he do you the courtesy of
4 giving you a statem2nt that had in, it ever'ything you said?

5 MR~HANSON:,Objectiout your honor 0

e

7

Leading.

, nm ,COURT: Overruled.

8 :: . A No., sir.

9 . '":'.,'
.-.:-."

10 BY MR., STANT:

11 Q At anytima dur log that entire long

12 period did anyone else ever come in that room with you and

13 Detective Marrow? 'And if so, yti'hen?

14 After I had - - we had gone over this

15 S taternent and he had asked me those: ques tions he went

16 out of the room and about five minutes later, he brought

17 in a social worker to calm me down.

18 Q To calm you down" And at that time
19 had you already signed the statement?

23 A.

ci"socialworker in?

',t., .

After I had signed it"

,Al1right~ And l'l7hy did he have.to bring

,And that social worket:<only arrived

Q'. ,.~'.' : '... ;"~'. .'

20

21 ' Q
22 'when?

25

24
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lL E 4 Lane - Redirect

MR. I-lANSON: Objection.

2

3 BY lriR. STANT:

824

4 What was his explanation of bringing a

5 social worker in tr~n?

6

7 dOWllo

6

9 point?

10

A

Q

A

He thought I needed someone to calm me

And 'Vlhat was WI'ong v1i th you a t the. t

I was very upset and I was crying and I
11 kept asking for my husband.

12 MR., STANT:, Excuse me, judge.

13 1: havenVtany othex questions •
14

15

\6

17

18 ,

\9

. 10m. HANSON: Just a couple , your

. honor <)

RECROSS-EXAMINATION

BY MR. HANSON:

20 Q After you wrapped that baby . in the towels
21 you never again looked at it. Is that correct?

23

24

A

Q

A

. lflhat" when I first wrapped it up?

After you put it on the bed?
I kept looking at it to make sure that

\

25 it wasn't -- you knO"t'1, that if it had been moving or; if ;'~..Wl\~")

~t.'a(}l
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:lhE ...Lane "'Recross 825

a

9

13

Q

'A

Q

A

Q

wason the bed?
A

Q

out and cleaned up

A yes, sir., and he kept he kept getting
14 green~ It was a bluish-green color.
15 Q Bluish-green. Still wrapped in the
16 towels and then you put him in the garbage bag?
:7

15

19

20

21 minutes

22

23

24

25

A

Q

.A
Q

A

Q

A

Q

Yes» sir 0

'Vlas he s till blue then?

I didn f t look •

And this is approximate 1y twenty-five

Yes, sir ..

--after he has been born?
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2

H~ E. Lane -'Recross

the bload II the placenta - - your bloOd, the baby, and the

placenta and the umbilical cord?

826

3

5

A

Q

A

Q

Any subs tances ?

Thates what I said •.
yes Ii sir.

7
"

brought Ms. Davis =- I believe that's the social worker's
8

9

\0

\I

name $I is it not?

A'

Q

upset?

1 '

Yes~ sir ~

-- brought her in because you were very

12 . '~. . A, Yes. sir. :,','

\3

14

15

, Q' ' 'You had Just finally told Detective

I1a.rro~]that' it was your baby and 'that you ,had put it in a

plastic garbage bag.. "Is that correct?
16

1.7 '," ~ .. '

A

Q

i never depied telling him.

That's why you were ups~to? ,,:[s that

tha't. I had' to go overthes;tory,; so I w-a.sllpset. '

18 'correct?'
19

20

21

22

Q

A

Well, I had just gone through all of

You had to go over thea tory?
, '

My"..., tim,questions that hewCls
23

24'

25

asking me.
MR. l-IANSON: No further questions.

MR. STAI'IT: I haven't any other ;'
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2

3

4

5

6

7

'. ~.

F.- B. P:resswalla "'Direct

questions, your honor.
nmCOURT: You may step down.

MR. SWAIN: ,1 am going t,o call

the doctor.

_<18 -'QJ~ --000 -~ .•-_ .•

827

8

9

10

II

12,

13

, : FARUK Bo PRESm>lALL."'" called as a. witness on

behalf of the defendant, having been first duly sworn,
was examined and tes tifiedae:: follows:

,DIRECT EXAl'rlIliATION

14

15

BY MR•• SWAIN:

Q Dr. Presst'1alla $ would you s tate your
16 full name and occupation» please, sir?
17 A Dr .. FarukPressualla» F-A-R-U-K,
IS P-R",E-S -5 -W-A-L-L-Ao

19

20

Q

A

What is your occupation. Dr. Presswalla?

I am deputy ch~ef medical examiner for the
21 Commonwealthof Virginia .•
22 Q All right~ sir. And you are in the job
23

24

nC"W' that Dr. Springate used to hold here in the Comm.onwealth~

are you not?
25 A I am.,
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F" B.. Press\o1alla - Direct 828

Q', ' 'And ho~'\i' long! have you been so emplaye d

2 by the Commonwealth of Virginia?

5 back in May al'ld June of 1976, were you?

3

4

A

Q

Since October of las t year.,

,,And you were not the niedical examiner

6 A' Not, here. 'T ," f

7

8

9 City .•'

10

Q

. A,

Q

Whezoewere you medical examiner?

I was the medical ,examiner in NewYork

And for hmf1, long a.!peziod had you been

II the medical examiner in New'York City?

12

13

14

15

, I ha.ve been with the medical examiner t s

office for about six -";' over six years 0

And in the course of your duties as

medical examiner in New York and 'in Virginia what did you

16 do?

:7 A The medical examiner is authorized by

18

19

20

2r'

22

23

s tatuteto il1.VeStigate certain kinds of death~ and these

include sudden, unnatural. unusual deaths ;a.nd the

i.nvestigation includes determining the cause and manner
()f~deathand eliciting scientific evidence<+n()~;der to

enable adminis tration of jus tice" public health, and public

safety ..

25
."_!:

}'m.,SLI~~<1:If your honor please,

the court pIe.ase ",' ""t. he Commonwea,.,l,th would, be" "'?~~<~
6i'rl' t ~;;,
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F.. B. Press't'l311a - Direc t 829

2

8

4

5

happy to stipulate Dr•. Press't>1s11a is

an expert qualified to testify in the

field of forensic pathology~
mE' COURT:' AlI,right .. "

, '

(

6 BYMR.. SloJAIN:, ' , I

7 'Q nr,.' Presswal1a, v.rheredid you receive

yo.ur'b:aining as a 'forensic pathologist?a

'9
".-.,:,:"'. A" '1 received'my training ,All Bombay~

'/'j
//(

10 India:;' In London England;: and in Ne'Vl York.

11

12

,Q,

A,

Were you in, school in l~ewYork?

, ,No,! w-asnit at school. 'lwas associated

Q14

18 with the school as a staff, faculty' member~

All right~ sir.' And did you go to school

15 in, London~ also?

16

17

A

Q

Yes t I did ~

, All right; sir-. And have you ever been

16 qualified in the State of Virginia in any other localities

19 besides here as an expert pathologist and state medical

20 examiner?' !

21
Ii Yes.

22 All rightj) sir.. Now, doctot II as state
28

24

medical examiner 'V1hen you came to Virginia did you have an

opportunity to view Dr~ Sprlngate's examination of the
25 Summerell infant? '
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F.• F. Press"\ial1a - Direct 830

A Yes~ I had an.opportunity to review
2 the case papers and the microscopic slides on this infant~
3 Q All right" sir. Atld when you rev'is'tved the

4 microscopic slides could you determine if there was any
bacteria or decomposition in the lungs of the infant?5

6 A No0 F'.coma revie\i 0f the examina tion by
7

e

Drc. Springate and Dr. Gray, which ~3as paxt of the official

record of th~ office ~ I determined! that the:re ~las no sign of
i
i
i
!.

9 decomposition, as mentioned by them.
10 Q And the fact that there is no decompositio t

12 A Well, decomposition is a change which
13

14

15

16

19

20

21

22

23

takes place in 'a body after death due to the activity of
. ".,:: "-'-:.

microorganisms which are present in the person ll1.the gUt and

in the respirator.y or breathh"lg tubes ..

In stillborn infants where you do not have any

mlcroorganisms you do not get decompositiouJ or if a baby is
':"" :'.:

live-boro, whi.ch in the case in; ques tion the baby Summerell

was,live-born -- I determined tba t. both from the findings

oi:Dr. Springate and my independent revieTtl '0£ the slides --

it would indicate to me that the baby did not survive for
,/

any length of time in order to get microorganisms into its
system.

:'" ..

24 Q Andhot'1'Would the' babY-get microorganisms

25 into its system?
..:.:,
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F. B. Presswalla - Direct

A By breathing and by feeding.

831

2 Q And so as a result of this you determi.ned

:3 that the baby took very few breaths?
4 A Yes. vJith one added fact which was given

5 to me$I that 't1SS . that the baby was found four days after

6 death.

7 Q And would you have expected decomposition
8 frombacter ia if it w-ere in the lungs?
9 A Yes~ foux days after death with the
10

11

temperatures that would be in thaemonth, v~hich \Vas Nay, I

would e.xpect decomposition.
12 Q Doctor~ you have had an opportunity to
13 revie~] the protocol of the pathologis t,l have you not?
14

15

A

Q

I ha.ve•.

And you have had an opportunity to look
16

17

at these photographs marked Commonwealth'sExhibits 1. 21,

22, and 23, haven't you?
18

19

20

21

22

pI'

A

Q

A

Yes.

No, I cannot determine 'tV'ha t the cause of
23

24

25

death is in this case.

_ . Q ~~~~~~JJ1.~S
baby> died from a compressed~lmlbil;t';:}~d? ,,~~n~
~\\iia~~~mc~m: - J~&.t ...")

iil.;l. ."
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2

A

Q

F. Bo Presswalla ~.Direct

N'Jo~ ~l tt.."',t ••~~~""_~ _... _19 J. !li;!.

,.Can you tell, doctor, if this

832

-- /)
}..C.JCJ'), .

-.....,-" ..

baby could

3 have died from a subdural hemmorhage?

4 A This baby did have. subdural hemorrhage,

5 which is indicative of anoxia or lack of oxygen ••

6 Q And what can be the effect of a subdural

7 hemorrhage, doctor, if it precedes the anoxia?

8 A 'pTell, if there is an extens iva subduxa.l

9 hemort'hage i.t is pressu'l:e on tl1.e brain which 't>7ould kill by

10 compressing the brain and compress'ing the various vital

11 s t;.:uctuxes 'l'flhich the brain controls ..

\2 Q Doctor, after a review of the pictures,
13

14

\5

16

the protocol, and the ~""your experience, you can't tell

which one of those causes was the cause of death, can you?

~~. SLIPQ~: Objection. He is
leading.

17

18

19

20

2\

22

. /',:" ,;

honor.

answer •.

TdE COURT: You ,ere leading.

MR. St'JAn~: He is a.n expert, your

THE.COURT: Still don It suggest an

23 BY }1B.. SWA IN :

24
.' .~ Q can you determine what was the cause of

25 death, in this sittmtion~ doctor?
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F'" B~ Presswalla - Direct 833

A Well, after review of the pxotocol
~~d the slides what I can determine is that this is a
full-term infant who ",.;;aslive-born, that this baby did

not survive for' more than a few minutes at the most ,for

the reasons I have mentioned~ that the death occur'JCed ,from

lack of oxygen or anoxia, bu.t that there is no wa.y to

distlnguishwhether this tvas an intrauterine anOitia, that is,

while or during the process of birt~, or~lp.et:heI' it was :

after the baby. was dellvered~ ',' ,'; ;

2

3

4

5

e

7

Q ,Could that be from the umbilical cord?

11

12

13

14

18

16

17

18

19

20

"" A tveil, intrauterine anoxJ.a can be' from the

,head 'b~ing compressed for ,some tin:.-eJ the utnbilical, co~d

~ingeither 'wrappedaxound the baby's ,header body or being

i coinpressedbetweenthe head and the cerviX where the head.

engages.' It could be from drugs:m the mother, if she .had

depressant drugs in her, sys tern.

,MRe SHAIN: Thank' yout, doctor.

Answer the Common\.;ealth' s attorney.,

CROSS-EX!u~NATION '

21,', ,,' '
.: I

22 BY MR0 SLIPOiJ:

23 ." ,':',. Q Dr. Presswalla$lwe haven't met before.
24

25

~)~mLarry Slipow.' I have ,had an opportunity to talk 'to

y~u',on the .phone 0.' .. ' " 275
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2

Fe B~ Presswalla - cross

You indicate t~~t depressant drugs'could of
course have an effect' on the infant.. Is that correct?

834

3

4

A

Q

y~.

NOW, of course if the mother had taken
5

8

7

e

9

10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

no drugs then the depressant drugs would not: hav~ an effect

on the infant?

Q Youhave not had extensive training in

obstetrics, have you?

A Wall~ I have delivered about twenty to
thirty babies during my training as a medical student and

as an in tern.
25. Q Okay ••. You have not had extensive t?=aio..,." ,r"

.-' _. ;~e;..~O
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F. B. Presswalla - Cross 835

in pediatrics ai.ther l\ have you?

2 A Nq,except for what I did a.s a medical

student. ,.

4 Q So in both cases you are ta,lking about
5 lt1hen.you were a s tude~ t., And how long ago was that, six '/

'. ,

6 It was about thirteen ;to fifteen years

7 ago.

6 Q Okay.. Now, I am going to direct your .
, ~.' .

9 a~tention to Commonwealth*sExhibit Number 22. The black
10 s:ubsUlnae in the lower, left-hand corner t does that appear

II tp: 'be meconium? ii i :'

It ~ouldvr;ry well be.•A12

. .

13. Q Okay." DOc,tor, if two~~li£ie d

14 obstetricians came in andtes,tified that this was extra-

15 uterine mecon~um, meconiumde.feca.te'd" while . the ,child was

16 still alive --
17.

16

19

MR. S'TANT: Your honor t' :t object to

this question "if." I don't think this question

is proper. ,.1 think if a foundatfon is laid it
20 would be proper",
21

22

THECOURT:' I think he is correct.

You should p~s e your hypothesis as facts.
23 ii',. "

24

25

B;fMR. SLIPOh' :

Q Are you able to look atthie photograp!lt~""1
~, (-;,; ~ ;:'
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F$ B$ Presswalla •.Cross 836

2

3

4

l5

6

7

8

9

10

II

12

13

14

15

16

18

and tell :whether that is extrauterine tl.1;2conium or inb:a.uterin

mec:onium?
A From the photograph I cannot definitely

say whether this is meconiut11on the towel .•'
\.; .

What I, can say is it is meconium>on thelegs

andbuttocks~ I can't say whether it is extrauterine or

intrauterine $ Because if the baby had evacuated meconium

while s till in the u.terus it would perhaps ..- pezohaps it

would still smear the legs.

, As far as the spot' on the towel' goes~ if that is

meconium then it It.1ould ,have' to be e~trauterlne t because --

unless the to'!i1el was held on the baby while the baby was

being delivered.. .'" ":>'

" Q WhY'i';Tould you say it would have to be

extrauterine on the towel, doctor?

A Because of the quantity •.

Q, SO ~hat meconium had to be defecated v7hile

the child was ,alive if"that is meconiumon the towel?
19 A Yes.,
20

21

Q NoWj ian It: it true that: intrauterir..e

~coriium. has an am::niotic fluid generally mixed with it?
22 A wellS) the meconium is ~vacuated in the
23

24

25

uterus where there is am'ntotic fluid arou.."1d the baby &

.' Q And quite often that meconium when it

comesout in the uterus is thin; it is not a thick, greasy~2:~";1:3
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, ,substance, is it?

F. Be Presswalla - Cross 837

2 A It is thick and gresayas it comes out.,
3 It gets diluted by the amniotic fluid .•

sthe amniotic fluid, does it not?
4

6

7

8

9

10

Q

: A,<.

from the 'meconium.'
:.,., Q,.

giteenish 'texture?

'. A

And has' '8 .tendency to get green from

The amn10tHc fluid getS-green and yellow
'f'.

".,' !.'

So the tw<,f mixed together gets a kind of

'Meconium is green. The amniotic' fluid is
11

13

14

IS

like~ater 6 t.Jhen you get the green s tuff in the wate:;: the

. . ".

you'bave had an opportunity to review the'iJ.utopsy protocol,

but you did not discuss your findings with Dt0 Springate, did
16

17

yoU?
A

:...

t did not discuss the findings until two
18 days back when he was in town.
19 ,Q Did. Dr. Sptd.nga te indicate to you tha t
20

21

22

the subdural hemorrhage over the left cerebral convexity in

h1s', opinion did not affect tl'~ life or death of the child?

Mlh SWAIN:: Objection~'To say •...
23

24

25

: rl .

- .
THE COURT: You are asking him a ,

hypothetical question assuming'Y;hatever the

fac ts are.' and they know whate ...jer the fSQ.ts- ~~4j9
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Fa Ba Presswalla ~ Cross 838

are ~ but that is l-..earsay,.

The

",";' :

.doctor? .

You can..,"1.ot. make a determination from an

, NOll I can makea determination.. I think

A

Q.. ~..:: .

.'. j:

y

we.'
.' ':,~

thing. or: not?,

.... A.

it does not meart: It 1s injury{tt is not

extens:tve.'~ It 1.1i.taans i.t'rl8.S anoxia or' lack:ofoxygen~
subdural hemorrhage is ind.:tca~ion the child has anoxia or

3 :SYMa .• '.SLIPOW:

4

2

11

9

6

6

7

5 autopsy repCi~t whet'flerthat cerebral hemorJ:'hage means any'"

21

12

13

16

10

17

15

19

14

16

22 1i

25

20

23

24
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R. Eo Presswalla - Cross

Q Excuse u~?

839

.2

3 . ;

A

Q

That is seen in the slides as I saw them.

There is no such indication in tr2 autopsy
:'," "

4

5

6

protocol~ is there?
No; all that is mentioned is that there

is autolysis <)

7 Q Dr;. Presswalla, when a baby is born with
8

9

10

II

12

13

14

15

16

. ", .

cyanotic color ing and it die's the same color, the child

excuse mao

A Repeat that?
Q 'V-lhen a ba.by is born with a. blue coloring?
A Yeah"

, .

Q Will it die the same color blue?

A Will it die with the same color?

Q Yes, sir ..
A If the baby dies while cyanotic it

should continue to stay blue, yes.
18 Q Now, based on what you.observed in the
19

20

21

22

.24

25

autopsy protocol you don f t se.eanything out of the ordinary

with this .child, do you?

. A No.. This t'1SS a ful1""term$ healthy child

with no congenital abnorlIlliilities at all. >
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F II B,. Press~valla ... Cross 840

2

3

4

5

6

7

8

9

MR. STANT:

to that

THE COIf.RT: S.

1tffi,,'SLIPO'~: Judge, can I approach

the bench on that?
(The court and counse1 for both sides

conferred out of the hear lng ot th.e jury .•)

10 BY<Iv1R •. SLIPOW:

11 ": " Q

12 placed S..na plasti~ bag while living sndi:he plastic bag

13 ~.sealedlt can the plastic' bag cause asphyxiation?

14

15

A Yes. ;";,'

";:,1.'

; '~

". Q Now, doctor~ if an infant is placed in
16 a towel and the towel is, soaked in blood .and the towel
17.

.. -,"~'-:,,:~:

18

19

20

21

MR9 STANT: Same objection, your

honor 0

'mE, COURT: O'verrule tl1eobjection.

Allow the, question.
..~
.-","

22 BY MR.. SLIPQ'i~:
23 Q

24 faee~ ... this is a ne'fFl00rn infant ...,.can the bloody' towel

25 cause suffocation as we11?
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F... B., Presswal1a - Cross 841

2

3

4

5

6

7

8

9

,,".,'

.:, ,

MRe STANT: Your,l1onor please"
"can. II . It is. just not a proper ques tion.

THECOURT:' It is a leading

question'.

MHo. SLlPOJ;ol: It' is .ct'o,ki",'~)tamination,

,Y01.1X honor i> .

THE 'COURT: . I unders ta:nd that •.'

MIl" Sl:lAIN f YOm:' honcr;:i,,:;~;.o

'!'HECOURT:: But he is still an. expert,

'/
/

10

11

12

13

14

15

" .
and you axe frying to use hirnfoi the

Commonwaalth as .,an:expel't at this point with

'those questions, and it should he: Assuming

so 8.1.ld so and so ~lb.atwould occur?
~. SLIPOt'H Fine"

'l1t,'2~~~~d it have?MRo

:1

ha~~~sfant?

18

19

16 B~ MR" SLIPOt>J':

:7 Q

21

22

20

23

24

25

MR" SWAIN:
the intelligence 1)

Seems to me this ist'lithin
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2

3

4

to be able to make a determination like

this ,,' Anybody MeviS what is going to

happen if you got a plastic bag put around

yout" head, and I,don f t think it is a

proper question for an expert.

,-n:apped .around it the infant ~rould as phyxiate ••

Yee~ if 2+ive infant has these towelsA

THE COURT: ~!aybe not~ but!

will allow it.

9

e

6

7

IS

to ,.:".,

12

BYMR. SLIPa-l:

Q Now~you indicated tr.atthe bac ...- there
13

14

15

was no hacter ia in the' lungs 0

Now, Dr. Presswalla~ ian ~t ittr'uc that even

adults do not r..ave bacteria in the lungs unless,: they have
16

some' mucus fluid in the lungs?
17

Ie

'.~~.,
"-.

'.'-,

A I did not say there ~18$no bacteria in the
'. .

What I said, there was no decomposition. changes, and
19

20

21

22

23

th~;:decomposition takespla.ceas a result' 'of microorganisms

in the gut or in the respiratory system.. These axe not

o£ganisms would ordinarily cause infection" 'Ibese a1.'e

organisms \-lhich all of us rA.Ve 'ti'hich are normally pressnf:

which do not caUse infection~ but after death they produce

certain en.zymes II et cetera, which produce decomposition ..
25 --

The indication there "las no decomposition would :i.ndicate ~?8,~~

JAIME & BROWNING

CERTIFIED SHORTHAND REPORTERS

COURT REPORTERS

NORFOLK, VIRGINIA



F." B.• Presswalla - Cross

there was no bacteria in the systeffio There were none in

843

. 2. the gut and the~e was no evidence of any food or feeding and

3 there b..E.dto be none in the respiratory, because that ~;;ould

4 otherwise have produced some/decomposit:1.onafter four days

5 in a hot climate.. Thisls therefore a presumption made on

e an observation ..
7

8

Q

A

lam not sure that I follow..,
"... '

If air had been breathing in for a
9

10

11

prolong~d time then therer.ad to be organisiI16 J unless. we are

al1egh'lg a person breathing!n the laboratorybacter ia!"'free

air ••
12. Q

13 f.ifteen minutes? Hour? .TvlO hours?
14 A I am talking for a fey"4:minutes.. Any
15

16

longer than a few mirlut:es --anythirig longer than a few$

ten to fifteen minutes •.
17 Q But the baby v E3. not going to fully aerate

18 its,'lU4"'lgS in one breath?
19 "".-,' A !iO, 1 think the infant may have had
2.0 more than ,one brea th 0

21 Q As a matter of fact~ it may have had more
22. than a dozen brea tus ? .
23

24

A Yes"

HR 0 SLIPOvl: Okay. Doctor J thank you
25 very.much.
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2

3

5

6

7

a

9

10

'1

12

13

14

15

16

920

guilty"

The court ins tructs the jury that

in th:ts case you may find anyone of the

follo'Vii:lng verdicts:

That the defendant is guilty of murder

in the second degree. .M'IJ.I'der in the secol'ld

degree is punishable by confinement in the

penitentiary for not less than five nor more

than twenty years.

Two, that the defendant is guilty of

involuntary manslaughter. Involuntary

manslaugh'ter is punishable by Gonfi.ir}.ement

in the penitentiary not less than one "nor more

than five years or~ in YOlU: discretion, by

a fine notexceedlng one thousand dollars , .

and confinement in jail not exceeding one year II

17 or both .• :,.:-'

18

19

21

22

23

24

Three, that the defendant is not guilty&
The court instructs the jury that mur.der

in .the second degree is the unlaw:6.11 killing of

a human being vliih.maliee e And 1.£ you belie"le

from the evidence 'beyond a.reasonable doubt that
the defendant unla~lfully killed the deceased with

malice, you shall flnd her guilty of murder in

the second degree.25

\
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2.

3

4

5

e

7

8

10 .

1011

tbroug,.~ it twic:~" And 113 also i1rndicated

that b~ eal1~d tl~ socU1,l w@r~Jt over for

her" 1.h~so~lal w~~~r didn; teo~ Lu a,nd

testify.. But, you kn01119 my ft':i.ends~ h.sa

also 1i.1d!cat.tedt(-~t at the end of th~

day ."..•~."d tbl$sh~"'S 'au that the tr~n

had no u togreindl; becaus~ at. tl':lS end of

II

12

13

14

15

16

17

19

20

21

22

23

24

25

take '1 Ax!iil ~~ going to t~t~ t:h~ defendant

with ttk~t backgrcu~d m:' ~lre w~goj~'lg to take

this stat~m;ant sb<!haa 31frMd .and ~lieve.

the a t.atfaman t?

lqowll there$a. been a g".teat deal of

ug~nt; m.adeabout what is the cause of

death L, this case. Five doct:~¥s ba~-co~

in h0re snd~h of-~..2--£-~~"1ave--

Utaltified bythermselves !nde~::E!en~ktb4,t------=:....-------~.
they cannotes tablish a cav'slS of deatht _0.._....-'~ - - ----=""----...-._-----~-_._=_._---
a reasonabled~~me~~~e~inty.
1~4) Swailrn mde much ado of it ..' MP: .• Stant

made much lido of it.. But~ l~(U.el3 ~nd

g~ntlelIten,. tMy are not too_ sow judges 0 ::1;Tl7
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2

3

4

5

6

7

e

10

11

12

13

14

15

16

17

18

19

20

~1 .

2

'" ....

Mao SWAn~: D~fenflant objects

to the reftwal of the Cfmzt to give

Instruetion 16....A~because it c@Jtrectly

a~ts fi):f'th the 19{ril' of the case and th~

Object to the rsfusaJ. of the

eout't to give lnatt'tlction 10«>B. '1'his

th~ory of th~ case ~nd we&'Gr.A~t giveoe

I object to th$ refussl! to gi\ve

16•...Ci) '{;1hi~h 8et f'~th ()Ull:," theorcy of the

case as well~ whktr,. is ~efUfH~dtbased on

the facts.

Obj~t:t to giving Instruction

~l~r 111' because it is an incomplete

statement of laOVlas set fO!1l:'th in prevwoo

Virginil! eas~s j) in that the fbat para ...

graph leia.vefJout tbft seeti~n about an

unl~'G>l£-ulact w.rhieh is committed"

And il'Te obj~ct to th~ refuse.l t.o

give 14"";;\9 which should ~~ oo@n giv~n in

1036
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