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. . S C o BURCL.( { WITH INTENT TO COMMIT
-2, COMMONWEALTH OF VIRGINIA ) . RAPE 2X, SODOMY

) - ToWit: "~ JANUARY 6, 1977
“~* CITY OF PORTSMOUTH . ) o |
o . | PR237
o .. IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH: ‘ o
! ' - Tlie Cﬁnd Jury charges that: on or about October 2,
19 _T6

zn the City ofPonmnouﬂn William P. Ryan did break and enter in
the night time the dwelling house of Pamela E. Vierrether

with
.. intent to commit‘rape, <
... SECOND COUNT: on or sbout October 9, 1976, in the City of Ports-
o .
? " mouth William pP. Ryan did carnally know Pamela E. Vierrether with
. his mouth N | | B
. . = R

THIRD COUNT on or about 6étober 9, 1976, in the City of Portsmouth
William P Ryan did attempt to rape Pamela E. Vierrether against ‘her
will, and by force o

e

45} FOURTH COUNT: on of'about.odtober 12, 1976, in the City of Ports- ~

mouth William P. Ryan did break and enter in the night time the

dwelling house of Pamela E. Vierrether with intent to commit rape
- and larceny,

3

against ‘the peace and dignity of the Commonwealth of Virginia

Va. Code § 18.2-90, 18.2-361, 18.2-25, 18.2-89



VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH HELD

ON THE 18TH DAY OF MAY, 1977 '

COMMONWEALTH OF VIRGINIA ' )
' Upon an Indictment for Burglary
v. ) with Intent to Commit Rape,
Sodomy
WILLIAM P. RYAN ) Criminal Docket No. 28237 -

May term, 1977

This day came the Attorney for the Commonwealth, and the
accused, William P. Ryan, born on May 24, 1934, who stands indicted
for burglary with intent to commit rape, sodomy, was led to the
bar 4in custodf of the jailer of this Court, and came also Robert
L. Sondej and J. Wayne Sprinkle, attorneys for the said William P,
Ryan, said attorneys having been heretofore appointed by the Court
to represent the prispnér, William P. Ryan, and upon being arraigned,
the accused tenderéd a plea of "Not Guilty" to burglary with intent
tolcommit rape as charged in the first count of the indictment;
"Not Guilty" to sodomy as charged in the second count of the
indictment; and ”ﬁot Guilty" to attempted rape as charged in the
third count of the indictment, after private consultation and with
the advice of his counsel, and from a list furnished the Sheriff
of this city by the Clerk of this Court, a panel of twenty jurors
freg from exceptions was completed, and from said panel the

Attorney for the Commonwealth and the accused each erased four,

each erasing one name alternately, the Attorney for the Common-

. i
wealth erasing the first name and the remaining twelve constituted |
]

the jury for the trial of this case, to-wit: Samuel A. Carruthers,’

Catherine Darpino, Kent B. Johnson, John E. Martin, Howard N.

)

iTutor, Jacob C. Vance, Raymond C. West, Reyﬁolda M. Seeds, James

(8 ]

1
{
]
t
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F. Hanenkrat, Luther E. Pace, Randolph W. Pritchard, and Stephen
C. Henderson, Qho being duly sworn the truth §f and upon the
premises to speak, the witnesses having been sworn, excluded from
the Courtroom, called singularly, and testified; and thereupon,
the jury having fully heard the evidence and argument of counsel
retired to their room to consult of their verdict, and after some
time returned into Court having found the following verdict: "We,
the jury, find the defendan£ did break and enter the dwelling
hoﬁae of Pamela Vierrether with intent to comit rape and fix his
punishment at: 10 years in the state penitentiary K. B. Johnson
Foreman K. B, Johnson Date May 18, 1977"; "We, the jury, find
the defendant did carnally knbw Pamela E Vierrethér with his mouth
and find him guilty and fix his Punishment at: 5 years in the
Qtate penitentiary K. B. Johnaon} Foreman K. B. Johnson Date
Méy 18, 1977"; and "We, the jury, find the defendant guilty of
jjattempt rape of Pamela E Vierrether and fix his puhishmént at: 10
years in the staté Penitentiary K. B. Johnson Foreman K. B.
Johnson Date May 18, 1977"; and thereupon, the prisoner, by
counsel, moved the Court to set aside the jury s verdlct as being
contrary to the law and the evidence and grant him a new trial,
which motion being fully heard, is continued.

And the prisoner} William P. Ryan, is remanded to jail.

The Court‘certifies that the prisoner and his counsel were

Present in person at every stage of the proceedings.

! The Court certifies that it provided Leslie F. Jolly, a Court
I
!Reporter, to record verbatim the evidence and incidents of trial

ﬂand doth further order that the expense of reporting and recording
ll

3




the same shall be paid by the Commonwealth of Virginia, and the
'charges theréfor have-been‘taxed as a part of the costs of this

case,
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| VIRGINIA: AT THE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH HELD ON

THE 16TH DAY OF JUNE, 1977

COMMONWEALTH OF VIRGINIA ) Upon an Indictment for Burglary

with Intent to Commit Rape,
\'s ) Sodomy, Attempt Rape, etc.
: Criminal Docket No. 28237 -
WILLIAM P. RYAN ) June term, 1977

This day came the Attorney for the Commonwealth, and the
prisbner, William P. ﬁyan, born on May 24, 1934, and came also
Robert L.’SondeJ and J. Wayne Sprinkle, attorneys for the said
Wllllam.P; Ryan, sald attorneys having been heretofore appointed
by the Couft to pepresent the prisoner, William P. Ryan, and it
appearing.that on May. .18, 1977 the said William P. Ryan was found
gullty of breakling and entering the dwelling house df Pamela
.Vierether'with intent to commit rape and his punishment fixed at
ten (10) years in the State Penitentiary; gullty of carnally know-
ing Pamela E. Vierrether with his mouth and his punishment fixed
at five (5) years in the State Penltentiaty; and guilty of attempt
rape of Pamela E. Vierrether and his punishment fixed at ten (10)

‘years in the State Penitentliary, the period by the Jjury in its

verdlcts rendered, and the sald William P. Ryan, by counsel,
lihaV&ng moved the Coﬁrt to set aside the Jury's verdicts as belng
‘contrary ﬁo the law and the evidence and grant him & new trial
!was continuéd, and sald motion having tome on this day to be heard

|

;and the Court having fully heard the evidence and argument of

‘counsel relative to sald motion, doth overrule sald motion, to

{
| l
ywhich action the prisoner, by counsel, exeepted; and on motion of '
! ' ,

ithe prisoner, by counsel, it is ordered that this case be referred }

@to the Probation Officer'vathis Court to lnvestigate and report

!
|




-ﬁbbn any and'all facﬁs tending to show extenuallng clrcﬁmstances
pursuant to Sectlion 19.2-299 of the Code éflvirginia; and this
.case is continued to the 28th day of July, neXt, i977 bf this
Court at 10:00 a. m. o
And the prisoher,.william P. Ryan, 1is remended to jall.
| ThevCouft,certifies thét the prisoner and his counsel were
présant in person at every stage of the proceeding.

The Cocurt céftifies that 1t provlded_Leslié F. Jolly, a

| Court Reporter, to record verbatim the evidedce and lnclidents of tria:
and doth further ordér that the»expenses 6f reporting and recordiné
the same shall be pald by the Commonwealth of Virglnia, and the
charges therefor have been téxed'as.a,part of the costs of this

case.

kI S R R S S

£ TOPY, TESTE: VWALTER 4. =45, crmv OF TIE CIRCUIT
COURTOE‘ Tu® City o8 Fui L OUTH, VIRCINIA
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VIRGINIA: . AT THE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH HELD ON
THE 28TH DAY OF JULY, 1977

COMMONWEALTH OF VIRGINIA ) Upon an Indictment for Burglary
with Intent to Commit Rape,

V. ) Sodomy
Criminal Docket No. 28237 -

WILLIAM P. RYAN ) July term, 1977 ?

This day came the Attorney for the Commonweéiﬁh, and the
accused,‘William P. Ryan, born on May 24, 1934, who stands indict-
ed for burglary with intent to commit rape as chérged 1nlthe
fourth count of the indictment, was led to the bar in custody of
the jaller of this Court, and came also Robert L. Sondej and J.
Wayne Sprinkle, attorneys for the said William P. Ryan, said
attorneys having been heretofore appointed by the Court to represen
the prisoner, William P. Ryan, and upon being arraigned, the accuse
tendered a plea of "Not Guilty" to burglary with intent to commit
rape as charged in the fdurth count of the indictment, after privat
consultation and with the advice of his counsel, and from & list
furniéhed the Sheriff of this city by the Clerk of this Court, a
panel of twenty jurors free from exceptions, was completed, and
from sald panel theiAttorney for the Commonwealth and the accused
each erased four, each erasing one name alternately, the Attorney
for fhe Commonwealth érasing the first name and the remaining
twelve constituted the Jury fér the trial of this case: Lloyd B.
Laxton, Ann Phillips, Otelia M. Andrews, Gail P. Allen, Margle B.
Acey, Lloyd Powers, Gary T. Roper, Charles W. Laury, John M. Penn,
iJdohn J. Kell, Bertha S. Howe, and Louise Buxton, who being duly
sWorn the truth of and upon the premises to speak, the witnesses
{{having been sworn, excluded from the Courtroom, called singularly,

.!and testified; whereupon, at the close of the Commonwealth's e

- e

evidence, the prisoner, by counsel, moved to strike the Common-

wealth's evidence, which motion being fully hear, is.cverruled; and




the jury having fully heard the evidence and argument of counsel,
retired to theif room to consult of their verdict, and after some
time returned into Court having found the follbwing verdict: "Ve
the jury, find the defendant guilty of burglary with the intent to
comit rape and fix punishment at 20 years in State Pennltary. Gary
| T. Roper, Foreman. Date July 28, 1977"; aﬁd thereupon, the prisoney
by}counsel, moved the Court to set aslde the jury's verdict as be-
ing cqntrary to the 1aw}and,the evidence and grant him a new trial%
which motioh.is contihued, and this case is referred to the Probat-
ion Officer of this Court to investigate and report upon any and
all facts tending to show extenuating circumstances pursuant to
Section 19.2-299 of the Code of Virginia.

. And the prisoner, William P. Ryan, is remanded to jail.

The Court certifies that the prisoner and his counsel were
present 1n person at every stage of the proceeding.

The Court certifies that it provided Leslle F. Jolly, a Court
Reporter; to record verbatim the evidence and incidents of trial
and doth further order that the expense of reporting and recording
the same shall be paid by the Commonwealth of Virginla, and the
charges therefor have been taxed as a part of the costs of this

case.

¥R RO K K K X K K

K COPY, TESTE: WALTER W. EDMONDS, CLWMZ OF THW CIRCUIT
‘ COURT OF Til® CITY OF PUATSHSGwi, VIRulild

-
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CINSTRUCTION No.

The Court instructs the jury that the fact that the
defendant mdy have committed a prior criminal offense is not
proof that he is gquilty of the offense here charged, ahd such
fact shall not be considered by the jury in reaching a conclusion

as to his guilt or innocence on the present charge.
4&
7-2%-79
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH HELD

ON THE 28TH DAY OF JULY, 1977

COMMONWEALTH OF VIRGINIA )
Upon an Indictment for Burglary
v. ) with Intent to Commit Rape,
Sodomy - Criminal Docket No.
WILLIAM P. RYAN ) 28237 - July term, 1977

William P. Ryan, born on May 24, 1934, who stands convicted
of breaking and entering the dwelling house of Pamela Vierrhther
with intent to commit rape as charged in the first count of the
indictment; carnally knowing Pamela E. Vierrether with his mouth
as charged in the second count of the ‘indictment; and attempt
rape of Pamela E. Vierrether as charged in the third count of the
indictment on May 18, 1977, upon the jury's verdict, was led to
the bar in custody of the jailer of this Court, and came also J.

Wayne 8prinkle and Robert L. Sondej, attorneys for the said

| William P. Ryan, said attorneys having been heretofore appointed

by the Court to represent the prisoner, William P. Ryan, and came
as well the Attorney for the Commonwealth and the Probation
Officer of this Court, who filed in open Court in the presence of
the accused, who was advised of its contents, his report as
prescribed by Section 19.2-299 of the Code of Virginia, which
said report is ordered filed as a part of the record in this
case; and thereupon, the accused, by counsel, advised the Court
that he did wish to cross-examine the said Probation Officer as
to matters contained therein; and did wish to present additional
facts bearing upon the matter; and did wish to present additional

argument; and thereupon, the witnesses were sworn, called singulariy,

'-and testified; whereupon, the Court having fully heard the 10




teétimony, having considered all of the evidence in the case, the
report of the Probation Officer, and such additional facts as !
were presented, doth denyvprobation;vand thereupon, it being
demanded of the said William P. Ryan, if anything for himself, he
had or knew to say, why the Court here should not now proceed to
pronounce judgment against him accordiné to law, and nothing
further being offered or alleged in delay of judgment, it is
ordered that the said William P. Ryan be confined in the State
Penitentiary for the term of ten (10) years on the.first count of
the indictment; five (5) years on the second count of the indictment;
and ten (10) years on the third count of the indictment, the
period by the jury in its verdict rendered; and thereupon, the
prisoner, by counsel, moved the Court to run the sentences
concurrently, which mbtion being fully heard, is overruled; and

thereupon, the Court advised the accused that he has a right to

apply for an appeal from this conviction to the Supreme Court of

. Virginia and was also advised thét counsel would be appointed for

that purpose if requested; and thereupon, the prisoner, by counsel,

noted an appeal; and it appearing that the said William P. Ryan

| has been held in the jail of this city 289 days, awaiting the

! trial of this case, it is ordered that he be credited with the !

time spent by him upon his sentence aforesaid. And the Clerk of.

this Court is directed to forthwith transmit a copy of this order ;

to the Superintendent of the State Penitentiary in Richmond,

Virginia.
And the prisoner, William P. Ryan, is remanded to jail.
The Court certifies that the prisoner and his counsel were

present in person at every stage of the proceedings.

K COPY, TESTE: WALTFR M. EDMGDE, sCLAMNE OF Mpx - ~UT?
(7 COURT OF Ti® CITY OF PORTSMOUTH. VipgiNs

}
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August 4,.1977

VIRGINIA: AT 'I‘HE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH HELD ON
THE 8TH DAY OF AUGUST, 1977

COMMONWEALTH OF VIRGINIA )
: Upon an Indictment for Burglary
V. ) with Intent to Commit Rape,
il Sodomy : .
WILLIAM P. RYAN ) Criminal Docket No. 28237 -
)

August term, 1977

This day came again the Attorney for the Commonwealth, and
the.accu§ed,‘Wiliiam.P. Ryan, born on May 24, 1934, was this day
again ied to the bar in custody of the jailer of this Court, and

FCamé'also’Robert L. Sondéj and J. Wayne Sprinkle, attorneys for
‘the said William P. Ryan, said’attorneys having been heretofore
appointed by the Court to represent the prisoner, William P. Ryan,
and the éaid William P. Ryan having hefetofore been found guilty
of burgIary with intentvto commit rape as charged in the fourth
count of the indictmént and his punisﬁment fixed at twenty (20)
yeafs in the State Peﬁitentiafy,vthe period by the jury in its

verdict}rendered on July 28,‘1977,,and.the said William P. Ryan,

12




4, 1977

August

that purpose if requested; and thereupon, the prisoner, by counsel,

by counsel, having moved the Court on July 28, 1977 to set aside
the jury's verdict as being contrary tc the ]aw and rh( evidence
and grant him a new trLalen the grounds that the said verdict

is contrary to the law and the evidence, which motion waz continued
and the Court having this day fully heard the evidence and argumen
of counsel relatlve to said motion, doth overrule said motion:; and
came also the Probation:0fficer of thisJCOurt, who filed in open
Court in the presence of the prisoner, who was advised of its con-
tents, his report as prescribed by Sectionvl9ﬁ2—299 of the Code of
Virginia, whieh said report is ordered filed as a part of the
record in this case;-and'fhereupon. the prisoner by couvnsel, ad-
vised the Court that he did net wish to cross-examine the said
Probation Officer as to any matrver containcd therein; and did not

wish to present any additional facts bearing upon the matter; and

did not wish to present any additional argument; and the Court
having considered all of the evidence in the case and the report

of the Probation Officer, doth deny probation; and thereupon, it
being demanded of the said William P. Ryan, if anything for.him—
self, he had or knew to say, why the Cpurt herc should not now
proceed te'pronqunce judgment'against him aceording to law, and
nothing being offered or alleged”in deiay of judgment, it is
orcdered that the. sald William P. Ryan be confined in the State
Penltentlary for the term of twenty (20) years the period by the
jury in its verdict rendered on July 28, 1977; whereupon, the |
Court advised the said William P: Ryan that he has a right to
apply for an appeal from this conviction to the Supreme Court of

Virginia and was also advised that counsel would be appointed for

noted an appealj and it appearing to the Court that the said

William P. Ryan has Been'held in the jail of this city no days,

awaltlng the trial of this case, it is ordered that he be cre%t%fd

with no time spent by him upon his sentence aforesaid.



ertified
> State

_kf;his order to the Superintendent of the State Penitentiary in

“And the

Clerk of this Court is directed to forthwith transmit a copy of

Richmond) Virginia.

Aﬁd the prisoner, William P. Ryan, is remanded to jail.
The Court certifies that the prisoner and his counsel were i
present in person at. every stage of the proceeding.
' The Court certifies that it provided Leslie F. Jolly, a Court
Reporter, to record verbatim the evidence and incidents of trial

and doth further order that the expense of reporting and recording

the same shall be paid by the Commonwealth of Virginia, and the

charges therefore have been taxed as a part of the costs of this

case.
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VIRGINIA' \N THE CIRCUIT COURT OF THE!C1TY, OF PORTSMOUTH

COMMONWEALTH OF VIRGINIA
-vs- . _ . : : '  CRIMINAL DOCKET NO.
' ' | 28237

WILLIAM P. RYAN

NOTICE OF APPEAL

Now comes the Appellant, William P. Ryan, by counsel, and
give Notice of Appeal from the judgements of the Court rendered

herein on the 28th day of July, 1977, as required by Rule 5:6

.of the Rules of the Supreme Court of Virginia.

Transcripts of the trial proceedings in this case will be

hereafter filed.

WILLIAM P. RYAN

Robert L. Sondej
Merchants & Farmers Bank Building
Crawford Street

Portsmouth, Virginia 23704

J. Wayne Sprinkle
704 Professional Building
505 Washington Street
Portsmouth, Virginia 23704
We hereby certify that we mailed a true copy of this Notice
to James A. Cales, Commonwealth's Attorney, P. o. Box T417,

Portsmouth,vVirginia 23705 on the 28th day of July, 1977.

0 /%W )JW%
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VIRGINIA: |

IN THE CIRCUIT cbuRT OF THE CITY OF PORTSMOUTH
COMMONWEALTH OF VIRGINIA, |
VS.

WILLIAM P. RYAN, | 29237

' NOTICE OF APPEAL

william P. Ryan, by counsel, givéé,Notice of Appeal
from thé judgment order entered by the Circuit Court of the
City of Portsmouth, Virginia, on August 4, 1977, this notice
being in éccordance with 5:6 of the rules of the Supreme
Court of Virginia. | )

A transcript of the proceedings, facts, testimony, and
.other inqidents of the case will hereaftervbe filed.

WILLIAM P. RYAN

Of Counsel

Richard S. McLellon

Bangel, Bangel & Bangel

Law Building ' _
Portsmouth, Virginia 23704

I hereby certify that I have this 1:3 day of August,
1977, mailed a true copy of the foregoing Notice of Appeal
to James A. Cales, Commonwealth's Attorney for the City of
- Portsmouth, P. O. Box 1417, P%ftsmOUth' Virginia 23705,
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NSSIGNMENTS OF ERROR

1. rThe Courtvcrred in failing; Lo strike the
’Comhon&ealth's evidence as to sodomy, as there was no
penetratioﬁ. | |

"2, The Court erred in admitting ﬁhe'newspaper time
and tide chart to establish'sunrise{'aﬁd could not take
Ajudicialinotice‘of.its'accuracy.v

3;-'The'C§urt erfed in denying defendant;s right to
-inquirg'df the complaining witness' damage claim against
defendant's empiover,

'4,.vThé Court'efred'in‘admittinq evidence'UDoﬁ the
vAtrial of count four, of the occurrences of counts one, two
. and three;‘as'they were‘highiy‘prerdicial and outweighed
their b:obative value.

'5:_ The Court erred in orally instructing the jury that
vthey could consider evidence of a prior break in during the
trial of count four éfter haQinglgranted Instrudtidn'E that a
prior.offense should not be'éonsidered by the Jjury in réaching

a conclusion as to guilt or innocence.
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' THE COURT: In your motion to sever,

as I understand,vitvall happened at the same
time and place.

MR. McLELLON: ‘No, sir. Has Your Honor

seen the indictment?

THE COURT: : Yes.
MR. McLELLON:  The first charge, the

first three counts of the indictment charge
October 9th. They charge burglary with_

intent to commit rape; then they charge

sodomy; then the third count charges

attempted fape; The fourth count charges,

on Octéﬁef 12th, three days later, a burglar&
'ﬁith intent to commit rape and larceny; in
oﬁher words; the long separation between
tﬁis;lthree or four days.

I think what they are attempting to do
is try the deféndant on two separate dates
because df the fact that they have received
certain evidence they want admissible. Tﬁey
want this admissible in the previous trial,

because undef_the fourth count, on

October 12th, the defendant is charged also

‘with having‘faken a camera out of the place,

LESLIE F. JOLLY & ASSOCIATES -
REGISTERED PROFESSIONAL REPORTERS
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' the reason they are attempting to do this

which would indicate, of course, that he
had committed_larCeny.

Of course, he will offer his | oo
explanatibn at that tr1a1,~oﬁ the feason
the camera was taken out of the house.

I thinkvthe came#a had beeﬁ taken out of , g
the house and put in the automobile._..

| I would also point out that on
October 12th, Pamela Vierrether wés not
even in the house that night; and I don't

know whyrthey have brought an attempt to

commit'rape on her, when they themselves

know she was not in the house. I think

is in 6rdér to lock 1t into the other
three offenses they have charged on
October 9th; énd we have evidence that the
defehdant was fold that very evening that

she ‘was not in the house, by Mrs. DeMarco,

the witness for Mr. Cales. He had been by
the house that evening and had been doing |
somé.work, éhd Mrs. DeMarco had personaliy
told him that Pameia Vierrether was not
homé. -

Of course, there could be no rape if

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFES®IONAL REPORTERS
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 she_was not'home.  I'don't think you could
convict anybody of burglary QithAintent'to
commit rape when she was not in the house.
Under the Rules, which allows them'.
to go ahead and combine offenses -- the
rule ié 3A:13 -~ "Triél Together of More

Than One Offense. (b) An Accused Charged

with More Than One Offense -- the court

may direct that an accused be tried at one

time for all offenses then pending against

" him, if justiceAdoes not require separate

~trials and (1) the offenses meet the

requirements of Rule 34:7(b) or (11) the

accused and the Commonwealth's Attorney

-consent thereto."

Of course, under 2, we disagree with
this. We do not consent to i1t, so they do
not meet the requirements of 3A.

Under "Joinder of Offenses", it says,

"...1f the offenses are based on the same

act or transaction, or on two or more acts

or transactions that are connected or

constitute parts of a common scheme or plan."

The fact that the defendant was in the

house some three or four nights later does

2

LESLIE F. JOLLY & ASSOCIATES
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not constitute a common scheme or plan.

| I challenge that Mr. Cales knows she
was not in the house that night; and they
would have absolutely no evidence of any
breaking in with the intent to commit rape.

Of course, theyvcan't go in the
defendant's mind and go in the house and
indiéate he went in the house and intended
tobcommit rape. There was not a soul in
the house when the police got there.’

The defendant's car was pulled up in
the front yard. The defendant was in the
house with the lights on. His explanation
was that, of course, as Ivstated before, he
had been required'to do work on this house.
The house was being purchased, aﬁd it was
brand new, being fixed up. | |

The evidence will be that this man
was a hyperactive man, and many times did

work on houses at night. It was not

unusual for him»to.be in the house at night.

The police officers, when they found

him in the house, went outside in the car,

and there was a camera in the back of the

automobile, which they would show had been

LESLIE F. JOLLY & ASSOCIATES
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taken out of the house.

I think in the interest of Jjustice,

that there wbhld be certain evidence

admissible in the second case that would
not be admissible in the first case.

The defendant may very well elect

"to testify in the second case, on the

‘second, three-day later charge, and may

elect not to testify on the first one,
whlch was concerning the October 9th
indictment; but I think in the interest

of Justice, if Your Honor please, that

~ these are in no way connected as one type

of act or acts, the fact the man was found

in the house three nights later. Nothing

was being hidden; the lights were on; his

‘car was sitting right in front of the house.

The 1ights were on in the house; and they
asked him what he was doing in there.
They had sﬁakéd the house out because of
thé previous offense, of course.

‘I think;lJudge, they have to show
that this was connected and constitutes
some common plan or scheme.

I think under the circumstances that

-6
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it says "If justice does not require
separate trials"™; and I think the burdeﬁ
is on them to show this man would have
Jjustice byvhaving both of these cases

tried together. I think justice requires

'in this case that there be separate trials.

MR. CALES: Your Honor, we have the
samé house, the same defendant; we have,
three nights apart, we have early morning
burgiaries.'AWe concede the woman wasn't
in.thévhousé. I don't think you need to

have the fact he didn't know the woman

‘wasn't in the house.

THE COURT: That's a matter of

_evidencé. Mr. McLellon Says he did not.

MR. CALES: Even if we didn't have
the same intent, I think that the evidence
in this case, what would be admissible in

the first case, the Commonwealth's position

1s, would be admissible in the second.

There is no evidence in this case that
wouldn't be'put on at the same trial.
'You can rule agalnst the Commonwealth,

and ‘you can't be wrong, because we can't

vappeal; but I think in the interest of

l24
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Justice in this case, Your Honor, all the
evidence 1is going on in each trial. I

have no question in my mind that the

_evidence we put on at the first trial would

be exactly the same as the evidence at the
second trial; and that's what the Rule
appiies tq; that's what the Rule goes to;
the fact that we héve this evidence and we
are gding to show a common scheme or plan.

The man had a key to the house both times.

'He went into the house both times with a

key. He went in the early morning hours,

and the woman was there; and he tried

" certain sexual acts on her and committed

certaln sexual acts on her; and the next
night, the woman wasn't there, and he stole

something.

It's within three hights of each other.

The MO is the same; even the entry is the
same; the facté are basically the same,
Your Honor.--

In order to prove the fifst offense,
we are going to take things that happehed
the second night and.put them in evidence,

and they are going to be admissible; and

LES'h‘IE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
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we afé golng to take things that happened
thelfirst night. |

The Commonwealth's position is that
this is what this Rule goes to, not what
Amay be easier on the defeﬁdant, as far as
When he wants to take the stand is concerned,
but what facts are going to‘come out, what
fécts are goihg to be put on.

The Rule allows the Court and the
Commonwealth to try one set of facts. Tt
Just happens that we have two incidents

separated by seventy-two hours or so, but

"1t's all ‘going to be one big ball of facts.

MR. McLELLON: I would disagree, Judge.

In the first three counts of the indictment,

only a sex act. The fourth count -- and
of course Mr.vCales admits she was not home
that night -- and it shows a larceny act.

THE COURT: . Let's separate the trials,

so 1n all fairness to the defendant, we want

to give him a fair trial. It's close, and

I'm not saying you can't put on the evidence

to show this.

MR. McLELLON: _ I might say this: I halfway

~ thought about moving to quash the indictment.

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
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| Would Your Honor strike this one?

THE COURT: No, sir. We just won't

- read the fourth one.

MR. CALES: ‘We get to try what we
want first, and we will make that election

soon, but not today.

MR. McLELLON: All right.
THE COURT: . It's not going to be

‘quashed or ahything.

MR. McLELLON: I understand. I Just

didn't want them to read that fourth count.

THE COURT: If it's tried on the

fourth one, he will read only the fourth one.

If 1t's tried on the three, we will read

oniy the three. ***

MR. CALES: ‘Are you going to ask for
a jury? |

MR. McLELLON: Oh, yes.

MR. CALES: I would llke to note the

Commonwealth's exception to the Court's
ruling.

MR. MceLELLON: We will formally request

a Jury trial. This Motion to Quash, I think

that can be taken up at the time of trial.

On the discovery, I think probably

-10-
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but 1t wquld bé.anélogous to a murder case,
where he reads all the degrees of murder
and>the-Court instructs the jury on first
degree mur¢er. 'That would be a perfect
analqu; and he can read them all tomorrow,
and when we get to the instructions,

Mr. Blaéhman and I could certainly have a

nice little conversation on this matter.

MR. BLACHMAN: In that situation, they
are leasser included offenses. |

THE COURT: I think the indig¢tment
is clegr, and ~- I don't think all of them
are -- but I think this one 1s.

MR. BLACHMAN: The indictment is clear,

but 1t's a matter of procedure as to what

statute they are proceeding under,

THE COURT: He Jjust told you, both
of then.
MR. BLACHMAN: Note our exception.

'MR. MeLELLON: Tﬁ#ﬁ*ii*i.motion, of

course, which 1s going to be the major

point in this case: Excluding evidence of
thé prior, October 9th, sexual assault that
took place. I think this is somewhat tied

in with their election of whether or not

LESLIE F. JOLLY & ASSOCIATES
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they are going to proceed on the attempted
rape or the larceny.
They have said previously that they

have found this camera in the automobile of

"William Ryan. I think, unquestionably, they

could have indicted this man on the larceny
section. In other words, thié is dburglary
with intent to commit larceny.

I ﬁery strenuously contest the fact

that'they have also included in this count

"here "With the intent to commit rape and

larcény".
I want to put on Mrs. Vierrether to

testify to the fact that, on the 12th of

" October, she was not at home. T also want

to put on Treva DeMarco, to testify -~
unless Mr, Cales will stipulate to this --
that on the evening of October 11th, which
would have been around ten-thirty or
eleven o'clock at night, that w1111a§ Ryan
was at her home; and freva DeMarco at that

time personally told William Ryan that

Mrs. Vierrether was not in the house.

Mr. Cales has absoclutely no evidence

whatsoever to basa any type of indictment

LESLIE F. JOLLY & ASSOCIATES
REGISTERED-PROFESSIONAL REPORTERS
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on the attempt to commit rape, or breaking
and entering with ihtent to commit rape.

" I think this all ties in, 1if Your
Hoﬁor,please, to this election, whether
they are gding to go on a burglary with
attempt to commit rape.or larceny.

The reason this is so important, the
1hcident that occurred on the 9th was

strictly a sexual offense. They will have

_absolutely no evidence whatsoever that

anything was stolen from that house, nothing.

Thé preliminary hearing -- we have the
transcript heré of the preliminary hearing --
Mrs. Vierrether testified only to sexual
offénaea.‘ There wasn't even a pencil stolen
from the house, or so; but Mr. Cales, in

order to show some kind of common plan or

design -- which we submit he can no way show —-
‘he indicts this man right here for intent to

commit rape, breaking into the house on

October 12th, with intent to commit rape,

when he pebsonally knows -- if he has

talked to those witnesses ~- knows there was

no perboh in that house and no woman in that

house.

LESLIE F. JOLLY & ASSOCIATES
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I want to submit that his own witness,

Mrs. Treva DeMarco, sitting down in the

' Commonwealth's Attorney's witness room down
- there, she herself will personally testify

that she told this defendant that Mrs. Vierrether

was not at home.

There 1s a big difference, Your Honor,

of course, in getting this evidence in, which

they want to try to do; they want to try this

|

man right here,von the October 12th charge,

and 1ntroduce_evidenoe as to what happened

on the 9th, They want to make him look like

& bad guy.

' We submit that on this charge of

October 12th, the only testimony they are

going ﬁo be able to have from Pamela
Vierrether 18 to the fact that she had
charge of the house at this time. She had
thevéamera_in there, and she didn't know

w1111am Ryan, and didn't give hinm

. permission to come in the house,

They want to submit to a jury now,
that there had been a sexual assault on

October 12th, in order to show that this

ﬁén stole -~ there was a sexual assault on

LESLIE F. JOLLY & ASSOCIATES
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the 9th -~ in order to show this man is a

bad guy and went in there on the 12th, in

order to give him a pile of time.
I say that Mr. Cales has wrongfully

indicted this man, and represented to the

Grand Jury that he had broken into that

‘plaée with intent to commit rape.

With these motions, the way they are
here, with the submission here that they
are indicting him on intent to commit, of
course, raspe, Mr. Cales, I think -- I torget
exactly the statement he made just a couple
df minutés ago -~- that the evidence may not
show 1t., I wili say 1t's not going to show
it, because fhey didn't have one iota of
evidence. The October 9th case was solely
a sexual assault. The October 12th case,
the chly thing they have 1s a larceny. -

Are you going.to be able to put in

evidence to show the man was a bad guy on

‘the 9th, in order to convict him of taking

a camera on the 12th?
I could see possibly that if something

was stolen, even back on the 9th, and again,

something was stolen on the 12th, maybe they

_ LESLIE F. JOLLY & ASSOCIATES
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could'Shpw’hc went in the house previously

on the night, to ransack the house. There

is going to be ﬁo evidence of that.

I iouldvlike to ---1n'order to bolster
this, and ask Your Honor to rule that that
evidence 1s going ﬁo be excluded -- I would

1ike to put Treva DeMarco on,to testify she

personally told this man that Mrs. Vierrether

\

was not home; so we know that Mrs, Vierrether

was not at home -- to put her on personally,

to téatify she was not home.

MR. CALES: For the sake of brevity,
and not going dvef this thing three more
times, we will at%¥=§£? she was not at home,

MR. McLELLON: ¥ill you also stipulate

that she told him —- Treva DeMarco —- that
Mrs. Vierrether was not at home?
MR. CALES: No. We will stipulate
she was not at home, As to Treva DeMarco,
we have ho objection to him putting her on
the stand fbr this limited purpose, and
askiné’hor'ir she told this defendant that
Mrs. Vierrether was not at home.

Let's go on with it, and cut all the

talking out.

'LESLIE F. JOLLY & ASSOCIATES
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PAMELA VIERRETHER - DIRECT - BY MR. MOORE
FAMULA VIFRRETHER, wiltnesn callad hy

Attorney for the Commonwealth, having

been first ~duly sworn, was examined

‘iaxw 1 testified as *)5&%

Q - In the early morning hours of October 9th,

d1d anything unuaual'happen?

A Yes. I woke up between six and six-thirty,

and I realized someone was in bed next to me.

Q  What caused you to wake up?

A 'Apparently, some noilse or something in
the house woke me up, because the children weren't
ﬁﬁake. |

Q‘ Teil the jury what you found.

A I woke up and turned over and knew
something was wrong, and I put my hand down next to
me, . and I felt, 11ke a man 8 leg; and I moved my hand
up his body, and I felt a man's face, his hair; and I

screamed loud.

Q You screamed?

Av Loud.

Q. What happened when you screamed?
A

| He threw me down on the other side of the
bed, and he put his hand over my mouth.
Q Did you get a good look at the man in
the bed with you at this time?

A Yes. He was right face to face when I

-18-
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PAMELA VIERRETHER - DIRECT - BY MR. MOORE

saw him, when I felt his face. I looked right ‘in

his face.
Q Is this when you screamed?
A I screamed when I realized it wasn't one

of my children there; I realized it was a stranger.

Q And this man put his hand over your face?
A Put his hand over my mouth when I screamed.

Q And what did this person do when he had
his hand over your mouth? |

A He told me to be quiét. He said he wasn't
going to hurt me, and told me not -0 sereanm again;
and he aakedlme'if I would, and I guess I shook my
head; and he took his hand off my mouth, and I must
have started to speak in a ;ery loud voice, and he
told me he had a rfiénd in thé doorway and 1f I

screamed again, he might harm the children.

Q Did you scteam again?
A No.
Q@ Why not?
A I was afraid for the children.
Q What about rbr your own safety?
MR. SPRINKLE: I'm going to object

to the leading questions.

THE COURT: Rephrase the question.

LESLIE F. JOLLY & ASSOCIATES
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PAMELA VIERRETHER - DIRECT - BY MR. MOORE

| q Were you.arraid, Mrs. Vierrether?
A I was petrified.
'Q And that man that you saild that was in

your bed, that you looked face to'face at, 1s he in
the courtroom?

A Yes, he 1s,

4Q | Can ybu point nim out to the jurors?
MR.:SPRINKLEQ ‘May we approach

‘the bench?

THE COURT:  Let's go in the back.

IN THE CONFERENCE ROOM

(Preseht:. The Court, Mr. Cales

Mr. Moore, Mr. Sonde), Mr. Sprinkle,
the Défendant, Deputy Sheriff
Woodard, and the Court Reporter.)

MR. SPRINKLE: On behalf of the

defense, of course, we filed a motion,
which we saved for trial, I belleve

thaf was our understanding, to quash any'
eVidénce of 1dent1f1cation ~=- We have
‘reason‘to believc'there are some
circumstances where identification might
be tainted.

- THE COURT: He 18 talking about

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
PORTSMOUTH. VIRGINIA 22705

-20-



20

22

24

- 25

IN THE CONFERENCE ROOM «30-

MR. SPRINKLE: Did the composite
look like this man's face?

MRS. VIERRETHER: Yes.

MR. SONDEJ: I don't think we
have anything else.
- IN THE COURTROOM

MR. MOORE: B

Q . Mrs. Vierrether, I belleve the last

question I askéd'you, you sald you looked this man
right in the face and you screamed; and I asked you

if this man was in the courtroom. What was your

answer?
A "I told you he was.

Q - Can you point him out for the ladies and

gentlemen of the jury?

A He's sitting right there.

Q Which man are you referring to? !
A The man on the end. |
Q:"« In thé'green céat?

A Yes,

Mﬁ. MOORE : Let the record

reflect she pointed to the defendant,
Mr. Ryan.

Q - What happened after he put his hand over

'yb@r.mouth?‘

LESLIE F. JOLLY & ASSOCIATES ) 37
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A He told me about the man in the doorway,
and that he was a very nervous man; and if I screamed

again, there was no telling ﬁhat he would do, and he

‘mightvharm the children. The 1little boy woke up and

started to fuss.

Q  You #re referéing to --

A Robert, the two~yéar—old.

Q That was in bed with you?

A Yes; and the man told me to'quiet the boy

down. I patted him on the back, and I tried to

reassure him,'and I told him to go back to sleep.

Q - Tell the jury what happened next.
A I pattéd him for a few minutes -- I don't
know i1f he ever went_to sleep or not -- and then he

Just started to rape me. He started to attack me.
He started to playing around.
Q Let me ask you this: What type of clothes

had you worn to bed on this particular night?

.A. A nightgown.
Q. vApbrokimately how long was the’nightgown?
A Not quite knee length.
Q And did you have any clothes on underneath
it? |
A | No, sir.
Q - Aﬁd téli the jury what he did at this

" LESLIE F. JOLLY & ASSOCIATES
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A

 point, when you said he tried to rape you.

He kept taking his penis and rubbing'it

around my vagina ares.

Q

A

Q
A

Q

Were you laying on your back?
I was on my back.

Where was Mr. Ryan, the defendant?

- On top of me.

‘And tell the Jury -- and I know you don't

want to, but you have to tell them -- tell them

exactly what he did.

A

He Just kept taking his penis and rubbing

,1t around the vagina area, and he took his hand and

étarted to rub my breasts; and thei he took his

tongue and he started playing around with his tongue

on my lower stomach; and he started down around the

vagina with his tongue.

Q

you tl11?

" drinking.

Did he lick your vagina?
Yes.

Approkimatély how long did this take

Approximately forty-five minutes.

Had the defendart been drinking, could

Yes, sir. He told me he had been

LESLIE F. JOLLY & ASSOCIATES
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' him he was working nights. He didn't belleve that.

'PAMELA VIERRETHER - DIRECT - BY MR. MOORE C-33-

Q At any time, to your knowledge, did he

get an erection?

A No, sir.

@. Did he attempt.to put his penis into your
.vagina?

A He tried.

Q How many times?

A I couldn't estimate -- numerous.

Q You are talking about during this

forty—five-minute span?

A Yes.
Q Did he finally stop?
A Yes, sir. I tried telling him once that

my husband was going to come home at seven. I told

He knew that wasn't true. I told him, after that,
I was expecting some workmen at the house at elght
o clock, and he accepted that; and somehow or other,
he promised to leave at seven-thirty.
Q Did he leave ﬁt seven~thirty?
A No, sir. All of a sudden, he said something

about, "Oh, I stayed five minutes too long". It was

seven-thirty-five.

Q D1d you have a clock in the room? ’
A Yes, sir; right on the table next to my bad.;
£ - -
LESLIE F. JOLLY & ASSOCIATES . 40
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Q Did you notice the clock at any time?

A I noticed when it was seven-thirty-five.
Q What happened at seven-thirty-five?
A He made me turn over on my stomach, and

he kept taking his fihger and playing around with my

vagina area the whole time; and then he told me he

was going to tie'me up because he didn't want me to

get loose for a while; and he got some tie belts and
my husband's leather belt and put my hands behind my
back and pulled my feet up and tled my ankles and

wrists together.

Q You were iying on your stomach?

A Yes.

Q What did Mr. Ryan do?

A He told me, "You don't want to call

anybody". He more or less implied I didn't want to
call the police; and then he tied me up and said he
was going to leave.

I told him té leave through the bedroom
window, because I didn't want him to see my c¢hildren,
He séid, "No; I'm going to leave through the bathroom
window." He knew the layout of the house,

He sald once that he wanted to get me a
knife so I could cut myself loose. I told him no; I

didn't want the children to see him. I was petrified

LESLIE F. JOLLY & ASSOCIATES
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‘of him in the room with the knife.

Q What #1ndow'did he leave through, to your
knowledge?

A The bathroom window.

Q  He said he didn't want ﬁb leave through

the bédroom window, but he ﬁanted to leave through the
bathroom window? |

A That's what he told me.

Q Do you have any idea how he would have so

much knowledge about your home?

'A, Not unless he had seen it previously.
Q What did you do after he left?
A ‘I laid there a few minutes, because he

tdld me not to try to get loose. He kept saying he

would hurt the children; kept threatening me with thé
children; kept saying he wouldrhurt them if I didn't
cooperate,

| After so long -~ I don't know how long --
I toid the two—year-olé to get up and see if the man
was in the bathroom; and he came back and said no,
he wasn't.

I tried to get ryself loose, and I could
noi; 80 I had to call the two oldest boys in.
Q Did they get you untied?

A They couldn't untie the ropes, and I told

-35-
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PAMELA VIERRETHER - DIRECT - BY MR. MOORE

them to call O for operator; and while he was gone,

théléldest -~ five-year-old -- managed to slip the

rope off my legs so I could walk to the kitchen

telephone.

Q

When you walked out to that area, did

you notice whether the front door was shut or open at

that time?
_ R :
it.

Q .
the house?
| A

Q

A
into -- the

Q

A

It was shut, because I had fhe_boys shut
Was 1t shut or'opén when Mr, Ryan was in

It was open.

What about the chair?

. It was puahed into -- more or less pushed

room.
That door had been shut and locked?

Shut and locked; I checked every door when

I went to bed.

Q

Before Mr. Ryan had left, did he say

anything to you about --

MR. 30ONDEJ: _

He's leading the

witness.

THE COURT'

Dor.'t lead the witness.

I sustain the objection.

MR._ MOORE:

All right, sir.

LESLIE F. JOLLY & ASSCTIATES
REGISTERED PROFESSIONAL REROPTERS
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MR. MOORE:

Q Did he say #nything to you when he was
leaving? |
A He told me not to call the police. He

said, "You don't_want to do that." He said, "You
don't want to call your children in here." He asked
mé how i wa§ going to get unloose; ahd he said, "You
don't want to call them in here and see you iike that",

because with my feet up like that —--

Q  Did you move out of that house that very
day?

A Yes, sir; I left.

Q Were you in the house on October 12, 19767

A No, sir. | |

Q When did you return to the house?

A I believe it was that Wednesday, when my

husband came home.
- Q ¥hy did you move ou: of the.house?
A Because the man thréaténed several times
to éome back.,he kept telling me, since he couldn't

succeed.  He said once, "It's been a long time since

you have had this." He implied that -~ he seemed to
sense my husband waé gone -- and he kept tellihg me,
he said, orice before he left, he said, "I'm going to

stay all day, until I succeed."” He sald, "I'm not
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é
-

leaving"; and then he kept saying, "I'm going to come
back." He kept ésking me, "Can I come back?" He said, |

"I'm coming back tomorrow; I'm coming back another

day." | sksk sk

Q Did the police arrive very shortly
thereafter? : | |

A Yea;_sir; it was a few minutes after.

Q Do you recall the police officer's name?

A . Yes, sir. It was a police.womnn, Sawyer. ;

Q She was the first officer there?

A Yes, sir. |

Q ’Did you give a descripﬁion to the police,

to dffice: Sawyer?
A Yes.
Q Do you recall what deacription you géve
to the police? |
© A That he had very bushy hair; I tried to
give an estimate of the height and the welght. I told
them I wasn't too sure about the ﬁoight -—AI'm not .

good at judging that -- and about his age.

Q  What age did you give them? {
A Late twenties. i

: |
Q- " What condition were you in whqn you were

talking to them? : '

A Very hysterical. '.J

LESLIE F. JOLLY & ASSOCIATES 45 '
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tbem what had to be done, and that_was it.
| Q Why is 1t you remember that he was one of
the men who had done some rebairs earlier?
A I was told,
Qp Somebody told you?
A Yes, sir; after,.

MR. SPRINKLE: I'm going to object

to all that teatimony.

THE COURT: I ask the Jur& to

disregard that last question.
MR. MOORE: |

Q This all happened on cérter Road, in the
City of' Portsmouth?

A Yes.

MR. MOORE: That's all.

| . CROSS-EXAMINATION
EXAMINED BY MR. somnfz* %

Q I have Just a couple of questions I would

like to ask you, ma'am: On the 9th of October, when

you went to bed that night, did you pull your shades

down and curtains;_did you have curtains in the house?

A I had curtains in the bedrooms. They were
all closed. |

Q Did you have any lights on in that bedroom?

A I had a night light on in the houﬁe, for

LESLIE F. JOLLY & ASSOCIATES
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the children.

Q Was that in your bedroom?
A No,'sir; another area of the house,
Q Do you recall when you woke up, when you

first woke up, whether or not it was daylight or
could yoﬁ ascertain whethervit ﬁaa daylight or dark
out?

A It wasn't dark out. I could see clearly
in the roém.

QH $o when you first realized that there was
a male ;n the room with you, it was at least -- it
waén't_dark outside -~ 1t was daylight?

A I don't know what 1t was like outside.
It had to be light enough outside, because I could
see clearly in the house. |

Q@  And you don't know how lpng that individual

had been in the house, whether it had been thirty

~seconds or three or four hours, do you?

A No, not really.

Q So in other words, 1£ would Se a fair
statement to say he could have just walked in the
house, say,ten or rirteen seconds before you awoke?

A Probably a little bit longer. It would
take him}a little longer to open'the door. He knew

how many children I had, 80 he had to take time to

LESLIE F. JOLLY & ASSOCIATES
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PAMELA VIERRETHER - CROSS - BY MR. SONDEJ

. take a count.

Q It would be a fair estimate to say it
could have been thirty seconds prior to the time you
discovered him in the house?

A Probably. Apparently,‘our dog was hit
in the process. ﬁow long it would take him to hit
the dog in the head, I couldn't say.

Q Would it be fair tovaay thirty secondb
or sixty seconda?

A Approximately, yes.

Q The visibilityvin the room was lignht
enough for you to see?

Yes, sir. ***

Q Now, the description.that you gave the
police on it, was it the Saturday, or that same da&?

A Yes, sir; they were there.

Q What was that deseription of the individual
who you sald came into your house?

A Just like I just told Mr. Moore, I told
them he had very bushy hair and he had the Plaid pants

on and white shirt and dark shoes.

'Q Do you recall who you gave that to?
A ‘The policewoman, Sawyer, took the report.
Q Now, going back to the time you were shown

the pictures, did anybody from the Poliece Department

LESLIE F. JOLLY & ASSOCIATES
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A When I said -~ |

Q On the 9th, when he was allegedly at your
house?

A I saw it very clearly that first time.

Q Are you saying you saw it one time or

two times or three times?

A It was there where I could see him, but

'to see him close up to recognize him, 1t would be

Just the one time. : **

Q Oha time. I have iﬁ: further question:
Mrs. Viorrether, you had a claim, or have a claim,
against Bob Jones Realty?‘ |

MR. CALES: I object.

THE COURT: Sustain the objection.

IN THE CONPERENCE ROOM
(Present: The Court, Mr. Cales,
Mr. Moore, Mr. Sondej, Mr. Sprinkle
the Defendant, Deputy Sheriff
w°odard; and the Court Reporter.)

MR. SONDEJ: The question that was

asked, Your Honor, is whether or not she
had a c¢laim against Bob Joﬁesinealty for
this incident. I don't know this to be
true, but I understand rrom/taiking to

Mr. McLellon, there was supposed to be a

LESLIE F. JOLLY & ASSOCIATES
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claim against Bob Jones Realty. We feel
iﬁ's a very ﬁertinent question, especially
on crosi—examination, to shpw that if, in
fact, she has a claim pending, 1t would go
to her motivation, and also her bias or
incredibility of testifying against

Mr. Ryan, which would maybe substantiate

her claim, inasmuch as Mr. Ryan was in the
employ of Bob Jones Realty at the time this
occurred; and I think it's a proper question
on cross-examination, and goés right to the
credibility.

MR. CALES:A _ Your Honor, our problem
1s -~ I don't think 1t should have been
bféught out to start with -- and the claim
has been settled; and now, the seed has been
sewn, and probably the best way to answer it
now 1s to let him ask him, and let her say
all claims have been settled.

THE COURT: I don't think it has any
place in this court, and I think it should
end righﬁ where 1t 1s. He says the case

has been settled.

MR. SONDEJ: I don't know.
THE COURT: Mrs. Vierrether, did you

LESLIE F. JOLLY & ASSOCIATES
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have a claim against Bob Jones Realty?

MRS. VIERRETHER: Yes, sir.

THE COURT: . Has it been settled?

MRS. VIERRETHER: Yes.

THE COURT: There 18 nothing
pending now?

MRS. VIERRETHER: No, sir,

MR. SONDEJ: I still want to note

our exception on the record. We think,
during the course of her identifying the'
pictures, being shown the lineup, 1f
there was a claim being contemplated, it

should g0 to her credibility.

MR. CALES: . I object.

THE COURT: Sustain the objection.
MR. SONDEJ: Note our exception.
That's all of thi**;*s.

THE COURT: Mrs. Vierrether, return

to the witness room.‘ Do not discuss the

case with anybody untillthe case 1s over.
Mr. SondeJ, do you understand that;

Mr. Sprinkle: I advised the witness not to

discuss the case with anybody until it's

. over; Mr, Cales?

MR. CALES: _' Yes, sir.

- LESLIE F. JOLLY & ASSOCIATES .
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AT THE BENCH

_____ The Commonwealth 1is
going to offer from the newspaper of
October 9, 1976, Virginian-Pilot, a
certain weather forecast; is that what
you call 1¢?
MR. CALES: Well, 1it's not

forecast here.

THE COURT: Time and temperature
and tides,
MR. SONDEJ: We are going to

object to this on the basis it is pure
hearsay. This document 1is comprised
several hours before the day of the
actual offense. It 1s a prediction,
and we don't know what happened on that
particular day.
THE COURT: All right. I'm going

to let 1t in. I will take Judiclal

_notice that I follow it 4in the paper

every day; certainly as to tho sunrise
and the temperétures and the tides, the
tides more particularly; and I find it
very accurat?. .It will be introduced as

Commonwealth's Exhibit 4.

-80-
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IN OPEN COURT
MR, CALES: We would at this

time introduce tides and temperature

~of October 9th.

THE COURT: "All right, sir;
Commonwealth's Exhibit No. 4.
MR. CALES§ cgt;onwealth rests,
Your Honor;

B I BN BE B B I
gggﬂgggggz Ladies and gentlemen,
please do not discusg the case among
yourselves, Please do not discuss 1t
with anybody; and by all méans, do not
g0 to the Carter Road address.

I want everybody to remain seated

~ in the courtroom until the jury has had

time to clear the building.

When you come back, go right to the
Jury room or the jury box, and still do
not talk to anybody or engage in any
conversaéion uith:the lawyers, spectafora
or anyone.

We will return at two o'clock.

(Court reconvened following

luncheon recess.)

-81~
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IN THE CONFERENCE ROOM

Mr. McLellon, I think‘the record.should
show that he was excluded. He really
doesn't know what went on as.far as the
evidence today, unless he has been talking
with‘the other witnesses or somebdody in
the courtroom; and I do think the record
should show that.'

| I'm not going to waive my right to
call Treva Demarco; and I frankly don't
think the Commoﬁwealth has to say whether
we are going to call her or not.in our
next case.

THE COURT: You do admit’theré is
going to.be»avconrlict bétween you and

Treva Demarco?

' MR, McLELLON: All right, Judge.
THE COURT: Your motion is denied.

We will proceed *ggﬁee case.

MR. SONDEJ: ' We would move to strike

the Commonwealth's evidence.

MR. SPRINKLE: You have already ruled
that this newspaper article was admissible,
based on judicilal notice.

THE COURT: I will say that that's

what I said up there.
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" THE COURT:

‘MR. SPRINKLE: You took that in

judicial notice, because you have the

habit of reading the newspaper every

- morning, and seeing the tides.

MR. CALES: I object, Your Honor.

‘THE COURT: He is questioning
me. I think he has the right. You
are absolutely right.

MR.'BPRINKLE: I make a motion to

strike the Commonwealth's case at this
point, based on insufficient evidencé

at this time to prove a prima racio case,
Motion denied.

MR. SPRINKLE: Count two.

THE COURT: You said all three
counts;

MR. SPRINKLE: Yes, sir. Count two,

"based on 18.2~361,Ithe indictment says

on or about October 9, 1976, in the City
of Portsmouth, William P. Ryan aid
carnalljvkndw Pamela Vierrether with his
mouth.v

18.2-361 1s the statute based on —-

that 1s, of,cburse,'divided in two sections --

one deals with fofce and one without force.
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There 1s no evidence of force at this

timé; and I think later on, we take

this up, thoré'has been:force'shown; but

it doesn't say anything 1n‘the 1nd1e£hent;'
and there is a variance there; and I think
later on, taking up the instructions in
this, there is no mention of force in the
indictmént. The statute talks about force.
THE COURT: What is your next
motion? You said you would take 1t up with
the instruetions. |

MR. SPRINKLE: That's 1it.

MR. SONDEJ: We rest our case; and we

would renew our motion to strike again, for
insufficient evic.!enc.zcr),< '

MR. SPRINKLE: I would like the record

to show that we have advised Mr. Ryﬁn of
his right to testify, and his other
witneaqea;»and isn't it your indication
that you wish to waive your right to
testify and to have these other witnesses
here? |

DEFENDANT : Tnat's right.

MR. SPRINKLE: You have been fully

informed of those rights?

-90~
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MR. SONDEJ:

— s . el P I D

We would move to

set aside the verdict as contrary to the

law and the evidence; and ask that the

" motion be continued until the record ecan

be printed up.

| The motion 18 to all three counts,

but in particular, to the sodomy charge.
It concerns us about the matter of

penetration; and I would like to see the

- .record before we argue the motion.

THE COURT: All right. I will

let 1t stand on the motion. He will

remain in custody until the motion 1s

_'vaxfgued'. - ***
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THE COURT: Mr. Sprinkle and

Mr. Sondej, are you all ready to proceed?

MR. SPRINKLE: Yes, sir.
THE COURT: Mr. Moore, is the

Commonwealth ready to proceed?

MR. MOORE: Yes, sir, Judge.
THE COURT: I will be glad to hear

from you at this time. Let the record

show we are here todey on a motion to

set aside the verdiot as contrary to the

‘law and evidence. Is that correot,

géntlomen%

MR. SPRINKLE: Yes, sir, Judge.
(Court_ﬂeporter sworn. )

MR. SPRINKLE: As you well recall, in

the trial we hadvin this case on the
18th of May 1977, we made & motion to set

aside the verdict as contrary to the law

and fhe evidence; and I would like to

address myself to the sodomy charge, 1f 1
mighf.

It 18 our contention that we believe
that the Commonwealth, baaed on the

evidence deduced at trial, inauffidiently
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showed that penetration occurred during the
act or alleged aét of sodomy. Of course,
the Cdmmonwoalth has the burden to prove
ﬁhat beyond a reasonable doubt. It is the
essential element of the crime of sodomy;

Hudson vs. Commonwealth, 14l Va. 525, 127

S.E. 89, 1925 deeision.
Now, Your Honor has brought to

defense counsel's attention, a case,

- Carter vs. State, which is 122 Ga,,

Appellate, Page 21, 176 S.E. 24, at 238 -~
I be;ieve it 1is a Court of Appeals decision
on the State of Georgia, that deals with
penetration in a sodomy Qituation, not
unlike the case that we have at hand. The

Court, in Carter -- the Appellate Court,

~not the Supreme Court of Georgia -~ held

that in their view, that all that 1is

required in that situation is the contact

between the mouth and the sexual organ of

the remgle. This 18 cited in Amjur 72,

Sodomy Section 5, on Penetration,

Footnote 46. That footnote also cites a

Texas case, Sinclair vs. State, which 1s

311 SW24 824, decided in 1958. It talks
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about the statute there in Texas, says

that the statute literally reads that the

offense, sodomy, can be when one puts his

mouth on the sexual part, not penetration.

Of course, we have in Virginia this

Ashdby case, which is 208 Va., 443, 1558

SE2d 657; and the Supreme céuét of Virginia,
of course, held in that cﬁséthat the facts
are a little bit different -.- the same
charge of sodomy -- but it was with a

little boy and a man; and the facts seemed

to manifest, on page 444, 208 Va., the answer

was, when he put hia mouth on the man's

penis or privates, I believe you oan say

' thaé was a case where he actually touched
. the sexual organ; but the Supreme Court

reversed that verdict, based on the evidence

therd.nas no penetration. You have to have
bénetrﬁﬁibn, not Just touehing. |

| ~ Now, that same Amjur cited sodomy,
also éayi, on the other hand, that a mere
touching does not constitﬁte the neceisary
"slight" penetration required by the law.

They cite the Ashby case from Virginia.

They also cite State vs. Olsen. I
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. know you have seen this; and it deals with

"touching female organ with mouth or tongue

~ does not constitute sodomy"; and I would

like to introduce this case for the

Judge's perusal. I will give a copy to the

Commonwealth.

Of course, upon your reading that
case, you will see that the question is
raised here in that case, where the

penetration is necessary to constitute

sodomy. On page 811, paragraph 2, it says --

let me quote -~ "It is certain that either the

male or the female's sexual organ must be

involved before there can be carnal knowing

of one person by another within the purview

of the sodomy statute." It is similar to

ours. "The only sexual organ involved in

 this case is that of the female. We cannot

hold that a toughing of that organ with the
mduth or tongue constitutes ocarnally knoiing
tho'remale, since touching it with the male

sexual organ does not constitute carnal

knov'ledge. That there can be such penetration

by the mouth and tongue 1s recogniged, and it

has been held to constitute sodoemy." They
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cite an o0ld Georgia case, Comer vs, State.

That case 1s more law than it is facts,
because you will‘seé in the Olsen case,
there 1s no penetration; they just talk
about touching.

| What I believe the law to be in the
case, and if you look at page 32 —-
I have got 32.

MR. SPRINKLE: The only evidence, I

'bélieve ~- maybe Mr., Moore or Mr, Cales

can correct me -- about the allegation,
about hny sodomy or any penetration -- and
it says on page 32:

"Q And tell the jury —- and I
know you don't want to, but you have to
tell them -- tell them exactly what hé aia."

The answer was, "He just képt taking
his penis and rubbing it around the vagina
area, and he took his hand and started to
rub my breasts; aﬁd-thon he took his tongue
and he ltarted_playing around with his
tongue on my lower stomach; and he started
doin around the vagina with his tongue.

"Did he lick your vagina?

"Yes,

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REFORTERS
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"Approximately how long did this take
place?
"Approximately forty-five minutes."
I‘believe that's a fair reading of
the transcript, and I believe that's the
only aviﬁenoe regarding sodomy. It is my
contention that 1s not penetration. This
may be a case of anatomy rather than law,
ﬁhat exactly is the vagina, the
female organ? There are various definitions
for it, but no definition was introduced at
trial.
~She says, "He started down around the
vagina with his tongue." We don't know
ihether that 1s penetration or not. Tho'
lady could have meant the part right
betwéen her legs; but a lot of definitions
don't cover that.
There is a legal definition,

Clark vs. People, 79 Northeastern, at Page

941 and 943, and the definition is, which

1s consistent with a lot of medical

definitions, it is now "leading from the

very lips back to'tha womb, "

- - My contention is that, based on what we

LESLIE F. JOLLY & ASSOCIATES
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have here on page 32, you really don't have
a Justification for that. You don't have
any penetration of ﬁhat canal. He started
down around the vagina. Is she talking
about the outside or inside of that canal?

No one introduced in any evidence at
that trial, that there‘was penetration.
No quesfion was asked aﬁout the outside
part being part of the vagina; just that he
licked around that area.

You have those bare facts. That's
all you have; and I just feel there 1is a |
reasonable doubt whether there was any

penetration; and of course, the burden is on

the Commonwealth to prove beyond a reasonable

doubt that there was penetration.

I don't think you can look at that page

and say that the Commonwealth proved it in

the case we have with Mr. Ryan. For that

reason, I feel the sodomy charge ought to be

struek..

Thank you, Judge.
MR. MOORE; ~ The Commonwealth, of
cburae,"would»disagree with Mr. Sprinkle's.

interpretation.

VLE_SLIE F. JOLLY & ASSOCIATES
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The Court, I think, has already ruled
at thgvtrial, I think Mr. Sprinkle made the
motion then, that there was no penetration,
before the case went to the jury; and the
Court ruled there was, and let the case go
to the jury on the sodomy charge; and I
think the Court was proper in its ruling.

I think the vagina, Judge, 18 ~--
cértainly Mr. Sprinkle can call it a medical
term or not -- but it's a certain part of the
body that couldn't be licked other than by
pehetration; and of course, there are cases
that differ; Judge, as to ﬁhat 13 penetration
and what 1s sufficient: Whether 1t is a mere
licking or has to be more penetration.

In the Virginies case, you are talking

about a different form of sodomy than we have

here. I don't see any merit at this stage to
Mr. Sprinkla's argument.

THE COURT: I think, Mr. Sprinkle,
you gave a fair readiag of the transoript on
page 32, but if you read it carefully, iﬁ
says he started around the vagina with his

tongue; and on direet examination, she was

asked, "Did he lick your vagina?" and the

LESLIE F. JOLLY & ASSOCIATES
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answer was "Yes"; and it goes on, "How
‘long did this take place?" and she saiqd,
"Approximately forty-five minutes."

It went to the jury, and the jury

determined there had been penetration; and

your motion is ovarsél 4.
| Now, Mr. sdndeJ and Mr, 8prinkle,
does Mr. Rjan want é presentence report,
or are you ali prepared?

MR, SONDEJ: Can we confer with

Mr. Ryan on that?

THE _COURT:  Take him to the jury
room.
MR. SONDEJ: Note our exception to

the Court's ruling.
(Mr. SondeJ, Mr. Sprinkle and the
Defandant_confer in jury room.)
~ (Court reconvened following recess.)

MR. SONDEJ: If it please the Court,

Mr. Ryan would like to have a presentence
report prepared.

THE COURT: . Under the statute, I

-think he is entitled to 1t.

MR. SONDEJ: - Yes, sir. It takes

about 31ix weeks and we still have‘another

‘LESLIE F, JOLLY & ASSOCIATES
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IN THE CONFERENCE ROOM
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MR. SONDEJ: Yéur form and that

letter that you sent me.

DEFENDANT :  You mean that I sent
the Clerk of Court? ***
MR. SONDEJ: I guess 1it's already

in the.record.

There is a matter -- and this will
g0 back to the indietment -- we antiéipate -
as you know, Mr. Ryan was tried for the first
three counts of the indictment earlier,
alleging that he committed certain eriminal
offenses on or about October 9, 1976 -~ I
would anticipate that Mr. Moore, to
substantiate the charge of the allegation of
intent.to commit rape, the only svidence that
he would have would go back to the October 9th
6rfonsea-and he would probably make some
reference to éhis in his opening statement.

I wantvto bring it up now, beciuse I
don't want to interrupt the'opening statement
of the Commonwealth, and ask to have a matter
heard outside of the presence of the jury.

We would object to any evidence or any
comment made by Mr, Moore in refqrence to |

the October 9, 1976 situation at this trial

LESLIE F. JOLLY & ASSOCIATES
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here today, in which he has been charged

with breaking and entering with the intent

to tommit larceny and rape.
MR. MOORE: The Commonwealth has
every intention of relating certain
inecidents ﬁhat oceurred on Ogtober 9th to
this charge of October 12th, the reason
being, we have got him charged with the
intent to commit rape. The man was there
before with the intent to commit rape, and
said he would be back.

Of course, the police offigers found

him back there, Judge, in three days.

THE COURT: I will allow it.
MR. SONDEJ: That goes right back to

the indictment, sir. From the evidenge
they are going to have about a camera that's

involved and that's seized, if that be the

case and they find he did not have

permission to go in the house, and they

found a camera, they have got to find him

gullty of breaking and entering to commit

larceny.
If you allow them the previous

situation of Octobér 9th, they are obliged
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again, they have got to rind‘hiﬁ guilty
of breaking and entering with the intent
to commit:rape; therefore, you ha;p got
two criminal cohvictions on one count.
THE COURT: I don't know what his
evidence 1s going to be. I can't
pre-judge his 6ase. I'm going to let
him put his case on,

MR. SONDEJ: You are allowing him to

- proceed on two charges on one ¢ount of

"the indictment.

THE COURT: No, sir.
MR. SONDEJ: Note our exception,

‘Please. | o ***

DEFENDANT: First of all, I would
like to say in the record that I choose to
represent myself,

THE COURT: - What 18 your background

_1n this, and what 1s your expertise; how

- ¢an yoﬁ do this?

DEFENDANT: It's very simple - I

have been in court before.

' THE COURT: . You have a tenth grade
education?v'
DEFENDANT : Yes, sir.

- -LESLIE F. JOLLY & ASSOCIATES
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THE COURT: Separate the witnesses,
please.
(Witnesses excluded from the
courtroom. )
(Mr. Moore presents opening
statement to the Court and
the jury on behalf of the

Kkk

MR. MOORE: Now, on October 9th of

Commonwealth.)

1976, Mrs. Vierrether, the Commonwealth's
first witness, was at her home, asleep,
and herhuaband was out to sea; and about
8ix o'clock in the morning, the defendant,
Mr. Ryan --
MR. SONDEJ: Por the record, we are
gbing to object to any statements made by
Mr. Moore in reference to events which
allegediy oceurred on October 9, 1976,
inasmuch as we don't belleve they are
rélevant to the indictment charged today.
THE -COURT: : Ovarrule your objection,.
Continue, Mr. Moore. |

MR. SONDEJ: ‘Note our exception,

please. v *** p

(Mr. Moore continues opening.

LESLIE F. JOLLY & ASSOCIATES
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statement to the Court and the
Jury on behalf of‘the Commonwéalth.)
(Mr. Sprinkle presents opening
statément to the Court and the jury
on behalf of the defendant.)
e s aw e " .
PAMELA VIERRETHER, ﬁgﬁeﬁ called by
Attorney for the Commonwealth, having
been first duly sworn, was.examined
and testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. MOORE:

Q State your name, please, ma'am.
A Pamela Vierrether.
Q Mrs. Vierrether, on October 9th of 1976,

where were you living?

A At 3428 cCarter Road.

Q Is that located in the City of Portsmouth?
A Porfsmouth.

Q  Were you aléo living there on the date of

October 12, 197627

A I wasn't in the house.

Q Was that still your residence?

A It was my residehce.

Q | Did you intend to be living at that address?

LESLIE F. JOLLY & ASSOCIATES
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A Yes.

Q@ I would direct your attention to certain

events that happened on October 9, 1976. Approximately

. what time did you go to bed that night?

A Probably between ten and eleven.
Q  Who would have been in the home with you?
A Just myself and my four children.
Q Where wpuld your husband have been?
A He was in the MéditerraneaA.

Q D1d you lock all your doors and windows

before you went to bed?

A They were all locked.

Q Did'you make any special precautions to

the front door?

A I had a kitchen chair pushed tight up

! against the front door.

Q | And did anything unusual happen this

particular night?

f A Yes; someone broke in. |

{ Q When did yo&‘rirat discover somebody had
g broken in?

i A Between six and six-thirty, I found

someone laying in bed next to me.

Q Would that have bgen in the morning time

or afternoon time?

~18-
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A It was 1n the morning, Saturday morning.

Q And that peraon in the bed with you, what
did he do?

A He tried to rape me.

Q Tell the jury, if you will, or let me ask

you‘this: When.you woke up, what did this person do?

A When I first woke up, I screamed.
Q Then_what_happened?
A Then he threw me down on the bed and put

his hand over my mouth; and he threatened me and told
me not to scream any more.
| Q What type of actions &1d he make towards

ydu?

A You mean the whole time he was in the
room with me?

Q Yes, ma'am.v_

A Hé Just laid me down on my back, and he
was on top of me, He kept trying to rape me the
whole time; and he was in the house for an hour and a

- half. He kept fooling around with my body.

Q Did he have his pants on or off?
A I really don't remember.
Q Do you recall whether or not his zipper

would have been_down?

A Uh huh.

I |

<19-
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Q -Did he_exppae his private parts to you?

A 'Yes. |

Q Did he do anything with his private parts?

A He kept rubbing it up against my vagina.

Q'» Was he successful in what he waq trying?

A No.

Q And épproximately how long did he stay
that night? - | |

A About an hour and a half; maybe a little
longer.

Q And was anybody else with this man?

A He told me, when I first realiszed he was

there, he said, "There's somebody in the doorway";
and he saidvmy screaming made this guy nervous, and

if he got nervoué, there's no telling what he would

do; and I had my 1ittle son, he was only two dt the

time, in bed with me the whole time.

Q And 41d you talk with him during this

hour and a'half?"

A Yes.v
Q 'Did he say anything to you before he left?
A For a good half hour before he left, he

kept telling me, "I'm going to come back. I can't
succeed; and I'm going to come back, and I'm going to

succeed." He told me once, "I'm going to astay for

NE——

!

i
i
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breakfast"; and he kept saying, "I'm going to come

back, and I'm going‘to succeed next time." He said
it quite a rew,times. I was convinced he meant it.

Q Did this person finally leave?

A He left épprqximatoly, I guess it must
have beeﬁ between seven-thirty and quarter to eight.

Q What did you do when he left?

A I w#ited a few minutes anq had my
twd_year 0ld get out of the bed aﬁd go to she
bathroom window, to see if he was gone. I yelled
for my two oldest boys.

. Q Did he do anything to you before he left?

A He tied me up. He had me completely tied

up. I was on my stomach, and he had my wrists and my

ankles all tied together. I coﬁldn't move.

Q Did you call the police? |

A Iﬂhad to have my oldest boy, who is only
sevén, do 1t; I couldn't get out of bed. I was tied

up complefely.

Q Did the police come immediately?
A Yes. - | |
Q Is that man that did these things to you

on October 9, 1976 in the courtroom?
A Yes, he 1is.

Q Would'you point him out, please?

LESLIEF. JOLLY & ASSOCIATES - -
" REGISTERED PROFESSIONAL REPORTERS
PORTSMOUTH. VIRGINIA 23705

=



20

22

23

24

25,

‘ ‘MRS. VIERRETHER - DIRECT - BY MR. MOORE

22~

A "He's sitting over there.

Q Are you pointing to the man in the bdlue
- -Jacket?

A Yes; on the end.

MR.. MOORE: ~ Let the record show

she 18 pointing to Mr. Ryan, the

defendant.
- Q : Are you absolutely poaitive this is the
_man? |
A I am.positive;
Q Did you remain at these premises?
A No. I left. I was afraid to stay in the
house;

Q = When did you leave?
A . Late that afternoon br evening,

October 9th, I left.

Q . That was a Saturday?

A | Yes.

Q . Where did you go?

A - I went to stay in a friend's house. I

took the children out of the house. I was afraid to

stay alone until my husband got home.
Q Did you notify the police ydu were not
going to be staying there?

A Yes. They knew on October 9th, the

LESLIE F. JOLLY & ASSOCIATES
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evening, where I was.

Q  Did you give anybody permission for any
reason to come back 1nto your home?

A No. I told them I didn't want anybody
in the house, because I didn't know if the police
was‘done with the work in the hoﬁse. No one was to
enter the house at all.

Q Did you give anybody permission to come
into your house at two o'clock in the morning, or at
any'timé, to make repairs?

A No. I said I wanted the house left as it

-vas.

Q  What was the condition of your home when
you left on that Saturday afternoon, to go to the

friend's home?

A | What do you mean by "the condition"?
Q  As far as your doors and windows?
A All the doors were locked; all the

windows were covered. If I didn't have curtains, we
had at least a blanket or something over the windows.
We had wood up on the bagk door, braced botweeh the

door and the steps that go down into the garage. It

was impossible fo go through that door at all. All

- the doors were compietqu locked.

Q Did you have anybody checking on the

. LESLIE F. JOLLY & ASSOCIATES
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_house while you were staying with the friend?
A - I came back to'-- we came back to -~ the

- house, because my animals were there.

Q Who 18 "we"?

A My brother-in-law.

Q  What is his name? |

A Steve Vierrether, l

Q Let me show you this: Have%you ever seen

!

this camera before?

A Yes, I have.

Q@  Whose camera is it?

A CIt's my girl friend's, Mrs. Valenta's,

Q Have you ever borrowed that camera from
her?

A ’I»borfowed it trom}her some time in

August, to take pictures of the house to show to ny
huaband,'sincé.he wasn't heré_to see what the house
looked 1like. |

Q Wheh did.you-move_into your home on
Carter Road? |

A October hth,

Q On the night of October 9tp, was this
camera in your home?

A Yes; it was on the 9th.

Q thro was 1t?

A

LESLIE F. JOLLY & ASSOCIATES
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A It ﬁas siﬁting’dn my dresser., As you face
my dresser, 1t was on the left-hand side of the
dreaser.

Q Was 1ﬁ in your home'from'October 9th
through October 12th?

A Yci.. It was there when I left.

Q Did you give anybody permission to borrow
this camera?

A No.

Q  There is a picture inside this case. Do
you know who this plcture is of?

A Yes. Thgt'a'a picture of Mrs. Valenta's

daughter; that's her husband; that's her back yard.

Q That's the picture of the daughter of the

friend you borrowed the camera from?

A Yes.
MR. MOORE: The Commonwealth would

introduce thevcamera.

MR. SONDEJ: - I would object to that,
subJoct to connecting it up, Judge. No
foundation haa been laid.

THE COURT: All right. At this
time I will auhtain the objection.

MR. MOORE:  That's all the

| questions I have,

LESLIE F. JOLLY & ASSOCIATES
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MRS. VIERRETHER - CROSS - BY MR. SONDEJ

CROSS~EXAMINATION

.EXAMINED BY MR. SONDEJ:
| Q Mrs. Vierrether, you moved in on
October 4, 1976, td the Cartér Road address; right?
A Right. |
Q - You and your husband had not ¢losed; in
other words, you weren't the ownér of the house at

that time, were you?

A No.

Q You were péying rent?

A That 's correct.

Q And you, I believe, testified thatA

October 9, 1976, you moved out.

A I aidn't move out.

Q Well, you remofed yourself from the
premises?

vA  That's correct.

Q You took your family and went tg Norfolk?

A vfhat‘s right. I wasn't going to stay
there.

Q Isn't it true that you stopped paying

rent during thht period of time?
A No; 1t's not true. I paid a month's

rent.

Q Did you pay rent in November 19762

-26-
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A I can't remember what date we stopped
paying rent. I believe we didn't pay rent for
approximately a month or two. I put a month's rent

into escrow with my lawyer.

Q But you didn't pay Mr. Jones.
A He knew where we were.
Q And 1t's true you didn't actually close

on the transfer of the ownership of the house until
January or Februar& of 19777

A It was January of this yeir.

Q Did you ever see Mr, Ryan prior to

October 9, 19767

A Yes, I have.
Q Where have you seen him?
A He was supposed to come in the house and

do some work in the kitchen.

Q In what capacity, to your knowledge, was

he employed by Bob Jones Realty?

A Bob Jones Realty sent him to the houie.
Q But hq had been there prior to

October 9, 1976; so you had seen him?

A Right.
Q Did you have any conversation with him?
A I imagine I told him what work had to be

done 1in the hou;e; but I also had tae eleotricians
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in the house, and I was unpacking.
Q Did you not tell Bob Jones that you were
not éomihg back to that residence on October 9th?

A I said I 44dn't know what I was doing.

I said I wouldn't make any decision until my husband

came home. Legally, the house was still mine. My
husband was being flown home. |
Q On October 9th, when you left, 1t's true
that there were still some repairs that had to be
made to the house; is that correct?
A Yes. I also tcld Bob Jones Realty that

no repalirs were to be done to the house while I wad

gone.
| Q Did you tell Mr. Ryan that?
A I d1dn't have any conversation with him.
Q Did you tell anybody else?
A I imagine it was Treva DeMareo. Bob Jones
Realty was inrormedf 2
| q Who was informed?
A Treva DeMarco was my agent.
Q So it 1s not true that Bob Jones was

informed himself?

A I don't remember talking to him. He was

out of town at the time.

Q But you said you informed Bob Jones.

LESLIE F. JOLLY & ASSOCIATES
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A Realty,hl sald.
Q Not personally?
A No. I sald the Realty. As far as I'm

concerned, if I informed an agent, I informed a real
estate company.

MR. SONDEJ:

No further questions.

REDIRECT EXAMINATION

EXAMINED BY MR. MOORE:

Q Hhat was your purpose of leaving the

house on Oc¢tober 9th?

A I was terrified the man would come back.

Q What:kind of living items 414 you have in
the home? |

A I>hdd all my -- everything I owned in

that house, except the few clothes I took with us.

Q Had you set up house there?
A Yes, sir.
Q Did you come back between the 9th and the

12th, and check on the house?

A Yes.

Q  When did you eventually move back into
the home? |

A My husband got back on Wednesday; and

the two of us stayed there that Wednesday night; and

we brought the children back on Thursday.
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RECROSS-EXAMINATION

EXAMINED BY MR, SONDEJ:

Q = Likewise, you testified on cross-examination

that when you left the house on Cctober 9th, you did

not know what you were going to do until your husband

~ returned?

A I was in a state of shock. I was not
capable of making any decisions,

Q But 1t was a ccrrect statement that when
you moved out on October 9th, you did not know what
you were going to do until your husband returned?

A No. I didn't feel I was capable of making
any decisions at that time.

MR. SONDEJ: Thank you,

MRS.‘VIERRETHER - REDIRECT - BY ﬁR. MOORE ~-30-
e A . -

q What Wednesday would that have been?

A The Wednesday after it happened.

Q In the middle of October?

A Yes, 8ir; so it would be the 13th, I

believe.

qQ Are you living there now?

A Yes, sir; definitely staying there.

Q All this happened in the City of Portsmouth?

A That's correct.

gg; MOORE: - That's all.

LESLIE F. JOLLY & ASSOCIATES M
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kkk

HILVEC VIERRETHER, witneas oalled by
Attornay for tﬁe Commonwealth, having
been first.duly swérn, was examined
ahd testified'aa folloﬁs:

DIRECT EXAMINATION

EXAMINED BY MR. MOORE:

Q State your name, please.

A 8teve Vierrether.
Q@  Are ydu related to Pamela Vierrether?
A }Iqu, sir,
| Q What rélation are you?
A She is my sister-in-law.

Q And are you familiar with the events
that occurred at her home on October 9, 19767
A Yes, sir.
Q And d1d you go ﬁo her residence on
Carter Road on that day?
A Yes, sir, I did.
VQ And let me show you this camera. Have

you ever seen this camera before?

A Yes, sir. That camera case, I have.
Q Where had you seen that camera case?
A It was laying onvPam!s triple dresser in

her bedroom.

Q ‘ Is that at the Carter Road address?

~3h-
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STEVE VIERRETHER - DIRECT - BY MR. MOORE

A
Q
A

Q

of the house on that particﬁlar date?

A

Q

A

Q B

home between the 9th and thé 12th of October?

A

the afternoon of the 9th, until late, about four or
five o'cloek; then we went beck the next morning,
because we had to pick up some things for the children; '

and the next time we went was, 1t would be a Tuesday.

Q

was on a Tuesday, wasn't it -- I may be mistaken.
MR. SONDEJ: .We would agree, 1f

the 9th wae a Saturday, the 12th was a

Tuesday.
- MR. MOORE: Thank you, Mr. Sondej.
Q When'would have been the last day you

- would have been at the house?

A

houseiwould have been'Sunday;

~ Would 1t have been there on October 9, ;976%

Yes, sir; the new house.

Yes, sir.

And your siuter%in—law. did4 she move out
That afternoon.

Stayed with some friends in Norfolk?
That's right.

Did you have occasion to go back to the

Well, yes, sir. We stayed there until

Tuesday; did you go -~ I think the 12th

The last day we would have been at the
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 STEVE VIERRETHER - DIRECT - BY MR. MOORE

Q You are talking about the last day’after

this particular incident happened?

A Yes, sir.

Q Was that éamera -

MR. SPRINKLE: Object to the leading
questions. |

THE COURT: Don't lead the witness.

MR. MOORE:

Q . Did you see the camera on the Sunday you

- went over there?

A Yes.
Q Where was it sitting then?
A (Witness indicates counsel table.)

If that were the triple dresser, it would be sitting

right about where that first pad of paper is.

Q- The same place you had seen it on the 9th?
A . Yes, sir.
Q What 4414 you do when you went over to the

house to check on 1t?
A - The morning of the 9th, you mean?
Q Yes, sir; and the days that you went to

check between the 9th and the 12th.

A Well, after all the confusion settled, and

after all police officers and everybody left, I went

through the house that aftermoon, to make sure the

'LESLIE F. JOLLY & ASSOCIATES . 8?
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STEVE VIERRETHER - DIRECT - BY MR. MOORE

- windows were shut. I put nails into the windows that

a1

22

23

24 ]

looked like they had bad latches on.them, and 1hvthe
window frames themselves. I shored up the‘baék door
80 it couldn't be opened.
They have louvre-type doors on the closets.
I made sure all the louvre doors were closed so they
were straight, right across the front.
o I had three timers. i set up one in the

1iving room, one in the family room, and one in the

bedroom.
Q Tell what the timers did.
A The timers -- I had a light hooked up to

one, and the TV hooked up to one timer in the family
room; in the living room, in the front, I had one
hooked up to just a light; and in the bedroom, I had
one hooked up to a table lamp right next to the bed .
there.

Q Whét was supposed to happen when these
lights and Tvaere on the timer; how did you have
them set?

A I don't remember exdctly when dark wa#
then, when it started getting dark, but I had them

set -- it was probably around six-thirty, I imagine -~

80 the TV and the light in the living room would go

on; and about fifteen minutes later, the front room

[
(V)
D

|
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STEVE VIERRETHER - DIRECT - BY MR. MOORE -38-

'  where the bedroom lamp would go on, 80 it would look

and the bedroom light would go off between twelve and

through October 12th of '76%

~timers -~ yes, sir. That evening when we left, until

" timers.

1ight would go on; and those would go off around
eleven-thirty. Then arqund, I think it was about

eleven o'clock, about a half hour prior, I had it

like how people go in to retire for the night, and ,

they always go in first and turn on the bedroom light;

twelve-thirty at the latest.

Q Did you have the volume turned on the

A I had Pam go to the outside of the front
door, and I haﬁ her stand out there; and I turned the
volumé up and had her tell me where it sounded like
you could hear 1it, where it was normal for the outside,
yet, it wasn't too loud, like it was excessive,

Q Did you have these set from October 9th
A Did I have -- you mean, were they on the
they moved back in the house, in fact, they were on

MR. MOORE: That's all the

questions I have got.

LESLIE F. JOLLY & ASSOCIATES
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'STEVE VIERRETHER - CROSS - BY MR. SONDEJ

* CROSS-EXAMINATION

EXAMINED BY MR. SONDEJ:

- Q You noticed this camera in the residence

or house that was being ocoupied by your sister-in-law?

A Yes, sir.

Q xpu never looked inside of it, d4did you?
A It was opeﬁ when 1t was on the dresser.
Q Dia you look inside and see the camera?
A Didn't have to; because the caﬁera'waa

ajaf in there,.

Q This is a camera made by Polaroid?
: A Yes, sir. | |
Q This case 1s made”by Polaroid?
A Yes, sir. |
Q Can you tell me how you identified this

camera and this case as being the same one yéu saw
in the house on Carter Road? Is that the same one
or 15 it one similar to it, or looks like 1t?
| A Well, I guesé, i1f you want to gef down
to the nittysgfitty, I didn't take any serial numbers,
Sut it look§ like 1t.
- Q There is nbthing_yOu can identify this

camera by as being one and the same, except 1t's a

black case and Polaroid camera?

A The same type of case and camera. I don't

LESLIE F. JOLLY & ASSOCIATES
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STEVE VIERRETHER - CROSS - BY MR, SONDEJ -ho-

" have a serial number. | _ *}

|
Q Also, when you went over to the house on

the 9th, you say that you shored up the windows and -~
A The doors. | i
Q ¥hen you say "shored up" the doors, did
you nail them shut?
A No, ﬁir. I used bricks and lumber, just
as I would on an aboard~ah1p—fype'of thing; and I

shdred them up so it was a pressure-type thing. !

Q From the inside or the outside?
A The 1n51de.'

Q Did you put lumber across them and nail
the doors shut? |

A No; but'I had it so far down, a person
would have actually had to bust the door in, the way

it was shored at the bottom. This was the back door

now. |
Q You didn't do the front door?

A No. I checked the front door about four

times, to make sure it was locked.

Q You didn't change the locks, did you?
A ‘No, sir.
Q So it was the same locks that would have

been on the house when it was originally constructed?

A As far as I know.
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STEVE VIERRETHER - CROSS - BY MR, SONDEJ

@ Also, you were there on the 9th, which was

a Saturday?

A Saturday morning.

Q You égfee to that?

A Yes, sir.

Q | 'And I believe you came back on the 10th,

the rext day?

A ies, sir.

Q Did you connect and employ the timers on
the 9th or the 10th?

A I connected them the 9th, even before we
left. I went to the next door neighbor's, and asked
ifvhe had any so I wouldn't have to go out and purchase
any. I borrowed them from the next door neighbor.

Q 'Héd you ever used the timers before?

A Those particular timers, no, sir, not

those particular timers.

Qi | Did you connect them up on the 9th?

A Yes, Sir, the evening of the §th.

Q What time did you set them to activate
themselves? ,

A Okay, the first one, like I said, the

family room was to go off arouhdjdvak, around
six-thirty; and the next~oné'1n the front room would

go off about fifteen minutes later, turn on.
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STEVE VIERRETHER -- CROSS -~ BY MR. SONDEJ

@ The earlliest you se% one of the timers
WAL éround six—thirty‘p.m.?

o Yes,

P And I believe you testified that the
1atest_they were to deactivate themselves would have

been around eleven-thirty or twelve o'elock?

A Twelve or twelve-thirty,

Q- You went back én the 10th of October?

A Yes, sir. |

Q To shore up the back door?

A No. I did that the first night.

Q You went back on the 10th; when did you

£o back'on the 10th?

A In the daytime.

Q 30 you weren't thére between the hours
of six~thirt§ and twelve-tnirty?

A No, not the next day, I wasn't.

0 _So‘ygu'don't know of your own knowledge'
whether the timers activated themselves?

A Yes. I checked the timers out after I

put them on, to make éﬁre t1ey worked.

9 I'm talking about on the 10th, Sunday,

you didn't see the timers activate themselves, did

you?

A Oh, no.

U2
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~43..

Q

A

You just assumed‘they did work?

Well, I checked them out when I put them

on, to see if they d4id work.

Q
they worked
A
Q
A
Q
on the llth?
A
Q
A
Q
that they ae
| A

because I to

So it's an assumption on ybur part that
on the 10th? |

Yes, asir.

Did.you g0 there on the l1lth?

No.

It's another assumption that they worked

Yes,‘sir.

You weren't there on the 12th, were you?
No.‘ We were down here,.

So that's anotber assumption on your part,
tivated themselves?

No. I really wouldn't call it assumption,

1d the next door'neighbors, if the lights

didn't come on -~
Q To your own persohal khowledge?
A Oh, yes, sir.
gﬁLﬁgggggg: I have no further

questions.

THE COURT: You may be excused

if you

like, or you mav stay in the

courtroom; just don't discuss the case
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DET. WHITE - DIRECT - BY !MR. MOORE

with anyﬁody until it's over.

(Counsel abﬁrgach bench and confer

with fhe dourt.) |

# 8 % 8 § L I I

DETECTIVE DAVID WHITE, witness called by
-Attorney for the Commonwealth, having
beén first duly sworn, was examined and
testified as follows: |

DIRECT EXAMINATION

EXAMINED BY MR. MOORE:

Q | State your name and connecﬁion with the
Pélice Department, sir. \

A Detective Da?id White, assigned to
Burglary‘Squad.

Q@ - Were you so assligned on Oétober 12, 197672

A Yes, air.

Q  D1d you have occasion to be in the
vicinity of Carter Road in the City of Portsmouth on
that date?.

A Yes, sir,

Q Did you have occasion on this particular

night to come in contact with the defendant here,

Mr. Ryan?.

A Yes, sir,

Q@  Would you tell the Court and the jury

LESLIE F. JOLLY & ASSOCIATES - , i
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|
|
l

under what circumstances?
A Yes, sir. I was on special assignment

An Churchland, with another officer: and we knew a

‘burglary had taken place on Carter Road. A burglary

nad taken place that day, and we were golng to go by,

to check the house. We knew no one was home; and as

we went»by to check the house, it was around two
o'elock in the mbrning;_ahd_the address was 3428 Carter
Road. We pulled up front --

Q Let me ask you this, Detective White:

‘What kindvéf automobile were you driving?

A It was an old béatéup Pontiaec, It was a

funny car, they call them, police funny car.

Q How wére you and the other Sergeant
dressed?
A We were dressed in -- not police clothes --

we were dressed ih'funny-clqthes also.

0 ‘Civilian clothes?
g\ Civilian clothes, yes,
Q And you said that you nad another area

under observation? |

A Yes; un huh.

Q Was it, in particular, 3428 Carter Road,
where Mrs. Vierrether lived?

A No.

: . B
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DET. WHITE - DIRECT - BY MR. MOORE

Q Tell the Judge what‘yoﬁ did when you went
by Mrs. Vierrether's home.

A We knew where the house waé at, pulled upv
f?onﬁ; and we noticed a car was in front. There's a
driveway, and the car was pulled off the driveway
into the yard; and as I stopped, there was a light in

the house, and a figure appéared at the doorway from

'inside the house.

He appeared at the doorway, and we hollered
and sald, "What are you doing there?" and he began to
approach us. The closer he got to us, we recdgnized

him as being a suspect we was looking for; and as soon

- as we recogniged him as being a suspect, wevidéntified

ourselves as police officers with our badges;
Q Is that man you saw come out of the hbusg

in the eourtroom?

A Yes, sitting at the table, |
Q . You aré pointing to the défendant,
Mr. Ryan?v | |
A Yes.,
MR. MOORE: Let the record so reflect.
Q What address was he coming out orf
A 3428 Carter Road.
Q City of Porfamoﬁth?
A Yes, | |
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DET. WHITE - DIRECT -.BY MR. MOORE

Q Do you know who wag living there at the

time?
A' I don't know exactly who was living there.
MR. SPRINKLE: Objection. He's got

to know of his own knowlédge.

THE COURT: - Sustain the objection.
MR. MOORE: |

Q what did you do when éhis.man approached
you?

A He approached me, and I identified myself,
ourselves,vas police officefs;vand we put the badge
on him and arrested him.

MR. SPRINKLE:  Objection. We are

going to object to anything after this

time,
THE COURT: 0o ahead.

A I then advised him of his rights before I

questioned him,

MR. MOORE:
Q What-rights did you advise him of?
A I advised hin he had a right to remain

silent., had a right to a 1awyer'ﬁ1th him at all times;

‘and he understood all his rights. This was before

anything, after we recdénized'him as the man we was

looking for.

~ LESLIEF. JOLLY & ASSOCIATES -
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DET. WHITE - DIRECT - BY MR. MOORE

Q = Was this done orally?

A Yes, sif.
Q Was apother police officer with you?
A Sergeant Lodge.

Q. Tell the Judge what particular rights

youvadvised him of.

'MR. SPRINKLE: He's already asked him,

and he didn't tell him.,

A I told him he had a right to remain
sileﬁt and to have a lawyer‘present during all
questioning; and anything he said could be used
against him 1n & court of law; and if he couldn't

afford a lawyer, one would be appointed for him.

MR. MOORE
Q@ Did you have ocoasion to question him?
PR asked hin g;gt he was doing there.
MR. SONDEJ' ' I would like an

A et -ttt ittt

opportunity to 1nqu1re before he goes
any further.

THE_COURT: Let's go in the back.

IN THE CONFERENCE‘ROOM_
(Present: The Court, Mr. Moore,
Mr. SondeJ, Mr. Sprinkle, Defendant,
Detective White, Deputy Sheriff and

the Court Reporter;)

48
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r~~~-“”‘Attorn*y for the éﬁﬁi?wewlth havinp

DETECTIVE DAVID WHITE, witnets mm by

b=en first duly .SWorn, was examined and

testifled .io rollows v
PXAMINLD BY UR. MOORE:

Q Detective White, after you advised this
man of his rights, what quéstions did you ask him?
A First of all, I asked him what he was

doing there; and he said he was with Bob Jones Realty,

- doing repair work 1néide, at two o'clock in the

morning; and then we went in ide.

Q. You'went'inSide the pfemises?
A Yes, sir. At thils tire we went insilde
the —~ thc'front door was open -- and I checked

around to see 1f T could find any repalr work beling

dohe,'and T d1id not find any tYpe'of-repairvwork

. being done.

Q  Did you see anything inside the house that

would indicate renair work belng done?

A No.
0 Did you find any tools?
A No, sir. I did find the TV was pulled

~ out and unplugged.

o The TV set was pulled out and unplupgged?

A Yes, sir;‘and I went outside, and the car

. motor was running,.

Q After you went inside and looked around,

LESLIE F. JOLLY & ASSOCIATES
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DET. WHITE ~ REDIRECT - BY FR. MOORE

what did you.do?

A I asked him where was the repair work,
and he éouldn'évsbqw me any type of repair wofk; and
I coﬁld nbt find any; and then he had a key oﬁ him,
énd I took the key away from him and tried the front
dbor,:and the key fitted the front door.

Q Lét me show you this key. Have you ever

seen that key before?

A ‘ Yes, sir.

P! Where have you seen that key?.

A This 1s the key he had on him.

@ And_what did you ‘do with the key?

A I marked it, put my initials on 1t and

" marked it.

o . Did you see what the key went to?

i It says Bob Jones Realty. It had an

- address, Carter Road on 1t, and I tried it in the

front door and it filtted.

0 It was the kecy to the front door?
A Yes.
MR. MOORE: The Commonwealth

would introduce the key in evidence.

THE COURT: . Commonwealth's

- Lxhibit 1.
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MR.’ MOORE:
Q After you tried the key, what did you do?

A After I tried the key, the car was

running, and there was an old station wagon, and the

car was running with the 1li-hts onj and I went‘out
there and'cut the motor off.

o) "~ Did yoﬁ notice anything unusual in the

©ecar?

A I looked around the car and saw that case

ripght thére_in the back.

0 You are pointins to this case here?

MR, SONDEJ: I would have another

‘mntion at this time.

AT _THE BENCH

MR. SONDEJ:  I'm'go1ng to move to
su?press any evidence he takes from that
car at this partilcular time. FHe has
s3lready saild the man vas a susnect. He
cuts the_mdtor and the lights off, and
he séid he started looking around in the
car. He does not ﬁaQe a search warrant;
There 18 nothing to indicate the car 1is
goling to: be removed - or anythiﬁg of that

nature.

- THE _COURT: I overrule the motion.

J
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- -58.

He said he saw it;

MR. SONDEJ: _ He sald he started

looking around.

THE COURT: Overruled.

MR. MOORE:
Qo

A

idchts were

notor off.

n
<«

.

IN OPEN JOURT.

Where was the cir parked?

Parked in the front yard. There's a

- driveway that goes up, and 1t was in the yard. The

cn and the notor was running. I cu% the

Where did you find this?

The back window was down, and this was

1n the back, in the back of the -- I think it was a

station wagon -- and I asked him vas 1t his, and he

sald yos; and I took the picture out and asked him --

0)
A
e

and he said

. hinm who was

Q

A

You sald you pulled that_camera'out?

Yes, sir.

Tell us whaf yoﬁ did.

I pulled if'out and asked'him was itvhis,
jes.._There wés a picture here. I asked
the picture.

Show the picture tovthe Jury.

It was a picture of a little girl, and I

asked him who was the picture, and he couldn't say
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'  Whose picture it was.

1@3¢mﬂgg§§{' V”I’The?éommon#ealth_
introduces the bidture into evidence.
zﬁE-COURT:. o commonwealth?s
Sxhiblt 2. |
MR. MOORE:
Q Where was the picture, now?

A The picture was in the camera here, right

‘inside the case. . I pulled it out and asked him who

was the plcture, and he couldn't describe 1t; so he

said the camera was his, and I put the camera back in

~ the car ané left it there.

- MR._MOORE: The Commonwealth

, wquld'introduce the camera in evidence.

THE "COURT : Commonwealth's

Exhibit 3.

_ MR. SPRINKLE: I'm golng to object

to that, Judgze, on different grounds.

AT THE BENCH

"R. SPRINKLE: We haven't got any

evidénce or foundation where they brought

it down heré; They sald in the hearing
in fhe back room that this camera was

ieft in the car. I ha&é got proof ﬁhat

the camera was taken out earlier, or

LESLIE F. JOLLY & ASSOCIATES
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MR, MOORE:

disappeared, peihg téap:ported down here.
It doesn't show the chain of evidence. I
have got evidence the other way.

THE COURT: - Ask him how he can
identify 1t. |

IN OPEN COURT

Q  Cen you identify this camera as being the

same one that was in that automobile?

A Yes, éir.
Q How would you identify 1t, sir?
A It appears to be the same camera that

come out, pluﬁvthe_pigture, I remember the picture
thorbughiy; because I put it back 1n_there.
~ MR. MOORE: The Commonwealth offers
the camera in evidence,

MR. SPRINKLE: I object to that, Judge.

THE_COURT: ‘The objection is
overruled; Commonwealth's Exhibit No. 3.
MR. MOORE: ‘
- Q This all ocourred at 3428 Carter Road,
City of Portsmouth?
A Yes, sir; 3“28‘Carter Road, Churchland.
Q  When ydu first pulled up, where was the

defendant, Mr, Ryan, standing?

LESLIE F. JOLLY & ASSOCIATES . To_g
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DET. WHITE - REDIRECT -~ BY MR. MOORE
A He appeared in the doorway.
- Q Was 1t inside or outside the house?
A Inside.
Q What separated'him, between you and him;

did the house have a door on 1t?

A The house had a door on it, &es.
Q Was it a wood door or screen door?
A I think it was a wooden door.
Q | Was the door éhut or open?

MR. SPRINKLE:

I object. He's

leading the witness.

THE_COURT:

You are leading the

witness, I sustain the objection.

MR. MOORE:

Q What was the

.you first pulled by :his

A It was open,
Q The door was
A Yes, sir.

Q  And you told

inside the door?

A Yes; sir,
7 Q- Was any type
Mr. Ryan?

A 'No; sir.

condition of the door when

reslidence?

open?

me Mr. Ryan was standing

of thing between you and

o

-61-
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DET. WHITE - REDIRECT - BY MR. MOORE

-62-

Q ‘Was there a screen door on the house?
A I don't recall a screen door being on it.
'MR._MOORE: That's all the

questions I have.

CROSS-EXAMINATION

EXAMINED BY MR. SONDEJ:

Q bid Mr. Ryan, cr either you, reduce in
writing thé remarks ﬁhat hé made to you on the
evéning of Octbber 12th, and have him sign 1t?

A No, sir.

Q - Did he ever execute a -- do you know what
I'm speaking Of wHenvI speak of a Rights Walver Form
that 1s ufilized by the Portsmouth Police Department?

A Not to me, no, sir,

- qQ You don't know what a Rights Waiver Form
1s?
A i know; but I turned it over to someone
else, |
Q@ Do you know what a Rights Waiver Form 1s?
A Yes, sir.
Q Yoﬁ all have a standard form in the

Police,Departmenf?
A Yes.
Q Did you use one of them with Mr. Ryan

on October 12th, in Portsmouth?

LESLIE F. JOLLY & ASSOCIATES
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station wagon?

DET. WHITE - CROSS - BY MR. SONDEJ ~-63-

N H

A Nb,'sir._‘

Q Did Mr. Ryan write out a statement and

' o v - |
.3ign 1t in your presence, or Detective Lodge's presence?

A No. o |
- Did you reduce in writing what Mr; Ryan
told yo'u',_‘and ask hinm to sign 1t? | |
| | A‘ _No; | |
Q  Have you got 1t reduced in writing, the
remarks hé mdde to you, in your pcssessicn today?
A No, sir.

Q So you are just recalling these events

. from your memory, as it occurred on October 12, 19762

A Yes, sir.
Q How many cases have you wbrked since that
time? |

A I don't recall.

‘Q Five, ten, fifteen, twenty?

A I don't recall.

7 Q A hundred, two hundred?

'vA' I don't recall.

3Qv :Now, you say you found no tools inside

the house? | l ' :
A No. B i

Q Did you find ahy tools 1nside Mr. Ryan'é

s e ——— e e [

LESLIE F. JOLLY & ASSOCIATES 108
REGISTERED PROFESSIONAL REPORTERS "
PORTSMOUTH. VIRGINIA 2370%



DET. WHITE - CROSS -~ BY MR. SONDEJ

N
Q

Bob Jones Realty, and he was asked to do repair work,

There was tools in the back, yes, sir,

And he told you he was working for

and he produced a key at that particular time, which

was used by you to open the front door?

A

Q

A

Q

I took a key from him.

It could open the front door?
Yés, gir.

The same door he was standing in?
Yés, sir.

Now, the camera, did you take the camera

into your possession on October 12th?

A

I took the camera in ny possession; it was

on October 12th; 1t was the next cay.

A

Q

Walt a minute -- two o'cloek in the

,wagon,'an 0ld beat-up station wagon?
Yes, sir.

And you picked 1t up; it was similar to

that case right there?

A

Q

Yes.

And you opened it up and found a camera

Q
| morhingk»- abprbximately.two o'clock 1ﬁ the morning;
.vright? B

A Yes,

Q And you noticed the camera in the station

t
'
{
i
i

i
i
ot
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DET. WHITE - CROSS - BY MR. SONDEJ

inside?

A Yes,
'Q And you found a picture 1naide.the'
camera?
| A Yes, sir.
Q  And yéu toock the picture out and

questioned Mr. Ryan about 1t, and put it back in the

camera?
A Yes, sir.
Q Did you take the camera then and put it

back inside the car?
A Yes.

Q That was sometime between two and

two-thirty on the early morning of October 12th?

A Yes, sir.
Q When 18 the next time you saw the camera?
A The next day. Excuse me -- it was the

same date, in the morning. It was at the police
Compound, Frederick Boulevard,

Q What time?

A - I don't recall what time -- some time

during the morning hours -- it could have been twelve.

Q Did you get a search wérrant? {

A No; I didn't get a'search warrant. i

Q D14 you secure permission of Mr. Ryan to !
(F=+ EF.JOLLY & ASS(. £+~
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~66-

search the vehicle, then?

A No. I was 1nvéntory1ng the vehiclé;

Q Was the vehicle out of your sight and
pdsSession from early’morning of October 12th until

later that afternoon, when you went to the police

‘compound? You didn't keep it with you?

A No.

Q  You didn't drive 1t from the Carter Road
| jaddréss? | |

A It was towed.

Q Was 1t towed by a civilian or i1 member of

the Iortsmouth Police Department?

A I don't fecall who towed 1it.

Q Did you call for the towing service?

A - No. They have a towing list.

Q They are civilians, aren't they?

A Yes.

Q They are paid by the City, per job?

A ‘I wOuldn't'know that. I'm not familiar.
Q . But the cgmera, to your inférmation, what

you c¢hserved, was examined by you and placed back

ihsida the vehicle?

‘A ~ Yes.
Q : Tails was the early hLours?
A Two o'clock, two—ﬁhirty.
- -;E_&{.IE F.JOLLY & Ass—(_:n.;:.a;., n—_ -
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DET. WHITE - CROSS -~ BY MR. SONDEJ

-67-

Q  How many hours later on did you see it
again? | | -

A WQll; I don't recall how many hours. ;t
was the same day. It‘waa’the ne;t morning.

Q ~Did you take any object, 1ike a pen or a

knife, and 1nitial the case when you first saw it on

 the J2th?

.'A No. I recogniie the picture.

A D1d you initial the camera?

A - No.

Q _Did you fingerprint the case or the
camera? o

A No.

Q Did you fingerprint the picture?

A | No.

Q - No attempt was made by you or any member

of the Police Department or law enforcement agency to
prinf that camera?

A .' To my kndwledge, no. - I don't know it was
done. |

Q You have no report submitted to'you in

that regard, do you, sir?

A NO )
Q Now, how many lights were on in the house?
A I don't recall how many lights was on 1in
LESLIE F. JOLLY & ASS(n1ATES 3
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DET. WHITE - CROSS - BY MR. SONDEJ

-68-

the hbuse.
Q
R
Q

A

I knew the front light was on.

Front inside light or outside light?
Inside, |

What about the outside?

I}don't recall about the outside. The

only thing'I recall was one of the inside lights was

on.

.
A

upstaifs.
Q

A

Q

Was it a two-story or one-story house?
It appeared to be a one-astory.
Any lights on upstalirs?

I don't remember the lights being on

Did you see any damaged doors?
Any damaged door?

Did you see any door that was damaged,

that might have needed repair?

A

0

Inside or outside the house?.

Inside.

No.

Did you examine the doors very carefully?

I checked around to see if any repair

work was being done, and I couldn't find any.

Q

A

Did you see any damage to the back door?
No, sir.

You saw nothing that needed repair?

LESLUE FLJOLLY & ASS( "~ TES
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DET. WHITE - CROSS - BY MR. SONDEJ . _;69—

‘?‘ | A No, sir. |
Zli | Q Let me ask you this: Did you see any
'5§ holes in the stairs? |
; : A No. | |
i ; Q Did you see anything that needed to be : ]
6??" done ﬁith the flashing inside or outside the house?
! A Yo.
Q_ Did you see anything that needed to be
’;! done to the vanities?
”fg A I don't recall. |
’."3 Q Did you see any door knobs tha$ had to
mé% be put on? -
A I donft recall that either.
‘4j§ Q Did you examine the stove, té see if that
’Fﬁ needed ﬁo be repalred?
'”vi A Oh, no.
v ) bid you yourself‘go upstairs and downstairs?
A I think’I went all through the house.
o Q Do you think, or do you know?
A I went all through the house.
- Q Did you do this yourself, Detective White?
A I did 1t myself.
Q Do you have any notes in that regard, that |
ybu examined'thé premises?
A No. ?
1
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' DET. WHITE - CROSS - BY MR. SONDEJ

Q How long were you in the houae?'.
A' I don't recall how long I was in ﬁhe
house.
Q  Was Dotéctive Lodgevin there with you?
A ., Yes.
'Q | Did hevgo through all the rooms with
you? B
| A He could have gone through with me or

separately; I don't recall. I went through them all;

I can anawer for myself.

S Q What about Mr. Ryan?
| A Ryan waé with me when I went through them.
Q _Every room?
A Every room.
Q Detective White, do you have any notes

that have refreshed your recollection today?
A I'm going by my case file I have got’here.
Q Do you have any notes that have refreshed
your recollection?

A The date and time, yes, sir, I have it in

front of me.

MR. SONDEJ: May I see them,
Your Hohor?
THE COURT: : Go ahead.

(Mr. Sondej examines file.)
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'DET. WHITE - CROSS - BY MR. SONDEJ -71-

MR. MOORE: I don't have any
objection, but he's got the whole o | i

file.

Did you use the whole file,

'Detectivé White?

A No, sir, Juat “he front page.

" MR. SONDEJ . Would you take out

'  what notea you have used to refresh
.‘l )1

' your recollection,.please._
(Witness removes notes fr&i file ) |
A That's the only notes I have used.
Thﬁf's ﬁhe offense report.
(Mr. Sondej examines notes,)
MR. SONDEJ :
Q@ .. This pffense report, tnat wasn't.made by |

you, was 1t?

A Ne.
Q, Who made_that?
A Deéective Jones,
- R So what you are teatifying to, ﬁo refresh

your recollection now, was made by someone else?

A ~ Yes,
_ |
Q Do you have any notes of your own, that }
you have used to refresh your recollection? :

A NG . - o i

f oates 16
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DET. WHITE - CROSS - BY MR. SONDEJ

~72-

» O

> >

Q

Do you have a case file?

This 1s the case file right here.'
Did you maintain a separate one?
No. |

-Were you workinngith Detective Lodge;

was he your partner?

A

.Q

by you?

A

Q

Yes.

To your knowledge, does he have in his

'posseéaion any notes that might have been compiled

I can't answer for him.

That offense report, all it says 1s the

lights were on in the car; it doesn't say anything

about the motor running, does 1t?

A No; it don't say anything about the motor
running.

MR. SONDEJ:. Thank you, Detective.

ggg_gqggg: You may be excused,'

Mr. White. If you stay, don't discuss

the case with anybody until it's over.

N EEEEEER

SOy
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SAT. LODGE - DIRECT - BY MR. MOORE

SERGEANT RICHARD E. LODGE, witness called

by Attorney for the'Commonwealth,'having
, A | ’ |

been first duly sworn, was examined and

testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. MOORE:

Q  State your name and connection with the

‘Portasmouth Pol;ce Department, please.

A Sergeant Richard E. Lodge, assigned to

Burglary Squéd.

Q What 1s your particular assignment in

relationship to'the_Burglary Squad?

_day or night to come in contact with the defendant

here, Mr. William Ryan?

A Yes, sir, I did.

Q Tell the Judge and jury under what

A In charge of the Burglary Squad.

Q Were you so engaged on October 12, 1976? ;
A Yes, sir, I was. ?

Q Did you have occasion on this particular

‘eircumstances you came in contact with the defendant.

A Yes, sir. We were working stakeout in a

section cldseAby there,; on apecial assignment; and we

rode by this particular house, 3428 Carter Road; and

we were aware of a situatioh that happened there

|
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SGT. LODGE - DIRECT - BY MR. MOORE

earlierg and we observed this man standing in the
frbnt entrance foyer, inside the house; the 1ight
was on. |

It was a little after two o'clock in
the mofning; and we knew nobody.was supposed to b¢
in'that house at that time; and we were in what we
call & funny ecar -- it was an out-of-state license
plate, beat up Pontiac. We hollered at him, and he

started out the front door; and he walked halfway

down the walk, and we got cut of the car and

recognized him from a prior situation; and knowing

nobody belonged in that house, we approached him and

‘placed him under arrest, and advised him of his

rights and walked back in the house with him.
- Q Did yourself or Detective White ask him

any questions about why he was there or whatnot?

A Yes, sir, we did.
Q Tell the Judge what you recall.
A We_asked'him what he was doing. He said

he wés working for the real estate company, which we
knew was unfrue'at this time.

MR. SONDEJ: We object.

THE COURT: ‘_‘ I ask the jury to
) disregard the last statement, "We knew

it wasn't true.”
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' SGT. LODGE - DIRECT - BY MR. MOORE

MR. MOORE:
o You asked him what he was doing?
A | ‘He said he was doing repair work in the
house.
Q What did you all do next?
A We went back.in the house and searched

the rest of the house and made sure nobody was in
there.
Q . Did you'see any tools in the house?

A - No, sir§ no tools whatsoever. The

television in the den was unplugged and pulled away

from'the'wall also.

Q Did you see any slgns of any repair work

being done?
A No, sir, no signs of any repair work

being done whatsoever.

Q Did you ascertain how entry was gained?
A Yes, sir.
Q How was 1t?

A He had a key he used in the front door,

_Which the key was taken from him.

Q And was there a car parked in the yard?
A Yes, sir. He stated to us it was his

automobile, and it was pulled up in the front yard

"by the front porch; the headlights were on, the motor

LESL!E F. JOLLY & ASSOCIATES
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SGT. LODGE - DIRECT - BY MR. MOORE -76-"

——— e —— —

was running. Detective White reached inside the car

~ he ahw a camera in theré and took the camera out and

‘opened the camera and looked at it, and it was a

and turned the motor off, and the headlights off; and

picture in there;'
ﬁe asked Mﬁ. Ryﬁn at that time who it was
a picture of, and he was unable to answer that.
.Q " Let me show you Commbnweaith's Exhibit 2,
Have you e#er seen thia'piéture before?
A .Yes,.sir.A This 18 the picture that was

inside the case the night we took this camera out of

the car.

Q Is this the camera that was in Mr. Ryan's
.cér? 

A It looks like the camera. Like I say, it

looks like the camera. This pilcture was in the case

at the time, when Detective White took it out. This

Vlooks like the cameré; yes, sir.

MR. MOORE: ' That's all the

auestions I have.

. o «
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SGT. LODGE - CROSS - BY MR. SONDEJ o -

refresh Y6ur recollection, except the offense report,

CROSSfEXAMINATION

EXAMINED BY MR. SONDEJ:

Q Detective Lodge, you have no notes to

do you?
A : Pérdon me?
Q bYou have no notz:s in your possession, with

the exception of the offense report which was made by

' Sandra Jones and Mike Stallings?

A Ye;, sir.

Q' You do have notes?

A No, sir, I don't. : i
- qQ And you went through the entire house with

Detective White, to inspect it, to see whether any
repairs had been done?

A . Yes. |

Q  Did you see anything that had to be

repaired? You testified that you could see no

evidence of repairs that had been done that evening;

but did you see anything that needed to bg’repaired?

A Not that I recall, no, sir.

Q What about the back door? |
i I don't recall; no, sir. ;
Q So’&ou can't testify -~ 1t 1s not your 5

testimony —-- that there wasn't something to be

oo

LESLIE F. JOLLY & ASSOCIATES 1
REGISTERED PROFESSIONAL REFLSTE RS
PORTSMOUTH. VIRGINIA 2370°,

77-

<



St

‘repaired in the house; you Just found no evidence

‘in the hduse to be repaired in the house or not. He

SGT. LODGE - CROSS - BY MR. SONDEJ

that anything had been répaired that partioular
: S R ,
evening? |

A  ‘I couldn't say whether it was anythihg

e

showed us a couple of things. He saild, "See, this

,needs_to be repaired"; but to me, it looked in

.'prOpér WOrkihg'drder; There were no tools in the

house whatsoever.

Q You_cannot testify that there were not

-repairs needed to be done in the house?

A' No, s8ir, I éouldn't.

Q Your testimony 1is that you found no
repairs that had been done a short perlod prior to
the time you went in the house?

A .- Yes, sir.

Q - Like sawdust on the floor or fresh paint?

A No, sir; I found none of thét.

Q If a door had been put on a closet, would
you have noticed whether it had been recently put on
there, say, an hour before you arrived, of two days
before you afrived?

A Could I tell?

Q@ Yes, . i

A No, sir, I couldn't.

78
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were the keys to the automobile taken out of the

B I'm dqt‘one hundred percent sure on that. I belleve

1ight was on, and the bedroom light was.

SGT. LODGE - CROSS ~ BY MR. SONDEJ ' -79-

¥

Q  Were the'ke&s~takén'out of Mr. Ryan's
- automoblle? !
A I bélievevthé'kéys were taken off of l

‘Mr. Ryan. Correction -- the key to the front door.

q Let me make mySelf clear. I apologize -- E

»1gni£10n?

A . Yes, sir; I,beliéve they were. Here again,

they'were,
Q - VWhen you first arrived at 3428 Carter

Road, did you notice how many lights were on inside

the house?

A Exactly, no, sir. I knew the living room
light waé on or the entrance foyer light. |

Q@  How about the lights upstairs? Was it a
tw6~story house? |

A I belleve it was, yes, sir. I say a
two-story -~ I don't recall whether.it was two-story
or an attie upstéiré. I don't recall whether there
were any lights on up there or not.

Q . You dog't recall any other iights on, .
aside:from the living room and the foyer?.

A I take that back -~ I belleve the kitchen

LESLIE F. JOLLY & ASSOCIATES _ I "4
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SGT. LODGE - CROSS .- BY MR. SONDEJ ‘ ~80-

g Did -you or -Detective White rdvise ——
Mr. Ryan of his rights?

A Detective White advised him of his rights.

Q Thls was outside the residence?
A Yes.
Q Did he make any statement to you outside,

or did you take him inside?

A He made a statement outside, I believe,b
after we placed him under érrest and advised him of
his rights; and he sald he was dqing repair work.

Q Was the camera takén into your posseséion
or Detective White'é possessionvthat game period-qt
time you all were at 3428 Carter Road? |

A Here again, I believe the camera was-left
in the car. I know I didn't take it. T bélieve itl
was left in the car atvthe scene. |

Q Did you notlce ény tools in the stétion
wagon? | |

A I believe there were some tools in the

" station wagon, yes, sir.

MR. SONDEJ: - That's all.

R EEEREE

MR, MOORE: - Commonwealth rests. |
THE COURT: " Ladies and gentlemen of |

the jury, this will be a good time to break

. P t‘
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not discuss it with anyone else; do not

commit rape.

- IN THE CONFERENCE ROOM -81-

s e —

for lunéh. We may have some matters to
take up‘while you are gone.
Come back at two o'eloeck. Do not

discués the case among yourselves; do

gb to the address on Carter Road. When

“you come back, go 1n the jury room,

~ (Jurors excused for luncheon
recess, )
(Present: The Court, Mr. Moore,
Mr. Sondej, Mr. Sprinkle and

the Court Reporter.)

‘MR. SONDEJ : With regard to the

evidence -- well, the indictment dealing
with the breaking and entering with the
intent to commit rape -- Judge, I_submit

to His Honor, and I respectfully move to

strike the terminology "intent to commit

rape", inasmuch as the Commonwealth has
not proved a prima facia case that this

man was there on thé_thh with intent to

Thelir best evidence shows he had a

key to the houﬁe; that he was there, with

. Vs
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‘the automobile sitting in the front yard;

the lights were all on in the house; that

, |
‘he had tools in the car. - [
o o {

Dethtive Lodge can't testify that
fépéirs_needed to be done. The only thing |
he cbuld say; he dldn't see any evidence |
that repaifs had.beén made.

" The only thing they ﬁave got 1is

something_that happened three days prior

to that. I think 1t's insufficient on a

matter of law, I think 1t would lead to
speculation for the Jury to cqnclude that.
I think 1t would have to be speculative,

and a matter of conjecture on their behalf.

- MR. MOORE: The man was there on

the 9th, and said he would be back. He

sald he was going to come back‘and finish
what he couldnft do: and Judge, he did |
come back three days later, and nobody was
hbme; but the house would have been of
sughjcondition, Judge, that somebody from
the outside could have reasonabiy thought
;omebody was at that house when they first

went up there.

MR. SONDEJ: I think they have made a

LESLIE F. JOLLY & ASSOCIATES : 12,7
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case out for the jury, with the larceny.

THE COURT: . I think it's a

IN THE CONFERENCE ROOM -83~

questidn of fact for the jury. He d4id ‘

say, "I'm goiﬂé-to.eome back to finish

#, i

what I started." |

. I overrule your motlon.

HK. SONDEJ : If they find him

guilty of that, 1t will merely mean

they were incited by the evidence of

whaﬁ happened on the 9th.

THE COURT: He made the statement

on the 9th that he would be back; and a

‘couple of days later, he was back.

¥ 8 % %4 % & & X ¥

(Court reconvened following
luncheon recess.)

IN THE COURTROOM

ROBERT JONES, witness called by

Attorney for the Defendant, having

been first duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. SONDEJ:

Q

A

i

| |

For the record, your name is Robert Jones? ’
l

!

Yes. | ’
. I . 4 '
P W

LESLIE F. JOLLY & ASSOCIATES
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 ROBERT JONES - DIRECT - BY MR. SONDEJ

- -8k-

. .«

A
Q
A
a
i

!
Ly

1

And I‘bgiievé -- what 18 your relationship

~ with Bob Jones Realty?

I'm the president of Bob Jones Realty.
DO'yéu know Mr. Willliam Ryan here?

Yes, sir. .

How 1ong:have you knéwn Mr. Ryan?
Approxlmdtely two to three years.

Do you khow of a resldence in the City of

Portsmouth known as 3428 Carter Road?

A

Q

w

Yes, sir..

‘Now, directing your attention back to

October 1976, what was your relationship with Mr. Ryan?

A
Q
was he?
A
Q

A

Mr. Ryan di1d some work for us.

When you say "work", he wasn't a salesman,

No, sir. He was more or less a handyman.
What would be the nature of his work?

Basically, you know, painting, carpentry

and what--have--you.

Q

This would be on the real estate that you

were selling?

A

Q

That's correct.
Or buying?

Uh huh.

 Now, directing your attention specifically,

LESLIE F. JOLLY & ASSOCIATES
REGISTERED PROFESSIONAL REPORTERS
PORTSMOUTH. VIRGINIA 23705
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ROBERT JONES - DIRECT - BY MR. SONDEJ

~85..

Mrp. JOﬁeg,-to the period of around October Lth through
around October 12, 1976, and I specify the residence
that'we previbusly mentioned as 3428 Carter Road, did

you . authorize Mr. Ryan to perform some handy~work on

that particular residence?
- A Yes.
Q  And is this the same residence that

Panela Vierrether and her husband were to purchase

from you?
A That's correct.
Q Did you provide Mr. Ryan with a key to

that residence?

A Yes.

Q Do you know Joe Williams?

A | Yes,

Q What 18 his connection with you?

A Mr. Willliams does painting also for our
company.

Q Something similar to the type of

employment that Mr. Ryan would have with you?

A Yes,

Q Did you ever authorize Mr. Williams to do

any repalr work or painting work on 3428 Carter Road?

A Yes.

Q ~ Would this have been after October 12, 1976,

R
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ROBERT JONES - DIRECT - BY MR. SONDEJ

R |
] or priér to October 12, 19767 ?
A I doﬁ't remember the date. E
Q Let me ask you this: With respect to the
last question about prior to October 12 or after
October 12th, were you asked by Mr. Williams or
authorized Mr, w1111ams to do some ‘work on this
| 342H “ar*er Road -- do you know if 1t was after
~ Mr. Ryan was arrested or before Mr. Ryan was arrested?
A I juat can't remember,
MR. SONDEJ: . Thaﬁk you, Mr. Jones..
Answer Mr. Moore's questions.
| CROSS~EXAMINATION
E EXAMINED BY MR. MOORE:
Q Mr. Jones, do you‘femember the time
‘perlod which you would give Mr. Ryan that key?.
A You mean the date? ,
Q Approximate date?
A No, sir. I couldn't tell you the date. ;
Q- Would it have been some time in September? é
A I realiy don't know. i
qQ Let me ask you this, then: At the time :
3 you gave Mr. Ryan the key, would someone have been
] living at this particular Carter Road address?
A No, sir.
Q What was the status of the home, as far as
- LESLIE F. JOLLY & ASSOCIATES . : 131
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ROBERT JONES - CROSS - BY MR. MOORE

, —— e ——— ————— e v e = - » . —---—]
"1 a new owner would be?

2 - A The home was vacant at the time.
h _ Q For what purpose did you glve him. the key
i |

at this period of time, sir?

”éy A To go in and make the repairs.
6l Q Was this a new home?
7‘f A Yes,
815 Q Why were repairs necessary prior to
o selling this home?
%EI A There was some, you know, repairs that

the owner, Mr. and Mrs. Vierrether, I believe the name

w; was, ﬁhey had requested that certain things be done.
“ff Q Would this request have been prior td them
Mi§ moving into the house?
wEi A They wanted them prior, yes, sir.
|
Q Do you give other workmen of yours keys

to do work of this kind where houses aren't completed?

; A Yes, sir,
wg; Q Would you authorize them to use the key
w!‘ when the house was occupied?
A Noﬁ ordinarily, no, sir.
u: Q Did you, under any circumstances, auﬁhorize

Mr. Ryan to use that key when the house was occupled?

2a - A No, sir.

25

Q Did you suthorize Mr. Ryan to be on the

N
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ROBERT JONES - CROSS - BY MR. MOORE

~88-

premises of Carter Road at two o'clock in the morning

" the date. I was there the day she moved in.,

on the hight of Oetober 12th?
| A I waan;t in town at the time,
Q To your‘knqﬁledge, did anybody in your
employ give him permission to be over there?
A Not to my knowledge.
MR. MOORE: That's all.

REDIRECT EXAMINATION

EXAMINED BY MR, SONDEJ:

Q Do you know when Mrs. Vierrether took
occupancy of 3428 Carter Rdad?
A Yes, s;r. I know, but I don't remember
|
B 1
Q Would 1t have been -~ you know that |
Mr. Ryan was arrested for breaking and entering %nto
the house‘on October 12th -- you know that, don't you?
A Yes, sir. |
Q Would she have taken'occupancy»a few dgyu
prior to October 12th? | |
A ‘Yes, sir. |
Q Did you give Mr. Ryan the kéy prior to
October 12th?
A Yes, sir. o

Q To your knowledge, did Mr. Ryan go there

after Mrs. Vierrether had taken occupancy, and do some

e e
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ROBERT JONES -|CROSS - BY MR. MOORE

Y
)
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et v+ e s b 4.

repalir work§
RV Yos, sir.
MR, SON] SONDEJ " Thank you.
e : & .

JOSEPH WILLIAMS, witness called by
Attorney for the Defehdant, having
been first Quly sworn, was examined
ﬂand tesfified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. SPRINKLE:

Q Would you tell the Judge and the jury
your name, pleasa?
A Joseph Williams.

Q Do you know Mr, Ryan, William Ryan, the

_ defendant in thia matter?

A Yea; I know him.
Q In Ootober of last year, did you do any

repair work to 3h28 Carter Road?

.A Yes,

Q | Do yecu happen'to recall the dates you did
the work? |

A I have got them listed on ; bill, dut I

didn't bring it with me, Offhand, I couldn't tell
you the dates. “

Q Was it 4in the fall?

LESLIE F. JOLLY & ASSOCIATES
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- JOSEPH WILLIAMS - DIRECT - BY MR. SPRINKLE

of holes in the wall; and I had to replace a kick-plate

- vanity in the bath, and caulk around the tile and

.An the house?

A It was in October.

Q Can you tell the Judge and Jury what kind
of repairs you did to that house?

A Yes, 8ir. I was called in to fix the
1éuvred doors in the closet. I had to actually
repi#cé them, because they weren't repairable., I

A

had to do some plastering, and plastering a couple

at the base of the range in the kitchen.
Q Are you talking about the stove in the
kitchen?

A Yes, I had to make some doors for the

vanity in the batﬁ. I had to repair some flashing up
in the attiec.
Q Do you recall whether anybody had done

any work to that house previous to your involvement

A Well, the house, I had painted the house
much earlier.
- Q Was this for Bob Jones? i

A Yes, sir. He called me to paint the house

for him, and the house was a new home that hadn't been

completed; and they called me in and asked me -- at

this time, Mr. Zehmer, with Jones Realty, called me up

~90-
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JOSEPH WILLIAMS - DIRECT - BY MR. SPRINKLE
and asked me 1f I would do some repairs; it was
expedient that I get them done.

Q That required night work?

l
A Well, 1f it was that urgent -- I mean,

at the time, I was real busy -- I was not familiar

‘at the time, but it could have. Ir>a guy was urgent

enough and wanted the house, I have done it late.

Q was-the work you di1d subsequent to what
Mr; Ryan 414?

A I don't know what Mr. Ryan d4iAd, All I
can say is I went in and pointed out -- did what he
pointed out for me to do.

Now, the louvred doors were replaced. It
looked like it was some time to repair the louvred
doors, because it had nails in then.

Q. Waere you the last one to do any repair
work to the house?

A I can't anawer for anybody else.

Q When did you finish?

A I gﬁess it was in October. It was very --

Q Late in October?

A I have the b1ll, and I could tell you
that by looking it up on my bill.

MR. SONDEJ: That's all.

e Al et S et

3

~91-
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 JOSEPH WILLIAMS - CROSS - BY MR. MOORE
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CROSS-EXAMINATION

EXAMINED BY MR. MOORE:

Q - Wab anybody living there when you did

your repairs?

A Yes, sir, |

Q Did you come out to’fhe home to do your
work?

A Yes, asir.

Q And what time of the day 414 you come

'Qut to do your work?

A I guags it was early in the morning,
about nine, |
©Q  VWhat time that day, the days, aid you
finish your work? | |

A Well, I had to come back a couple of

times. I guess in the afternoon or evening.

Q What was the latest period of time you
d1d your work during the day?

A Aboa€ t1vé or five-thirty, something like

that, I.guess.

Q Was Mrs. Vierrether home when you came

to do your work?

A Yes, sir.
Q ° She was there?
A ~ Yes, sir.

" LESLIE F. JOLLY & ASSOCIATES
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JOSEPH WILLIAMS - CROSS - BY MR.. MOGRE .-

. Q Some other workmen there, too?

A ”Yea; I had two other people most of the
timeo K ! e, ) . sy ege LA
MR, MOORE: That's all.

"~ REDIREQT EXAMINATION

_EXAMINED BY MR: SPRINKLE:

Q What 1s .the latest you ever worked:on
thiu-houaefu‘: : ;. o
| !3, MOCRE: ~ - ObJection, Judge.
gﬁg;QQHEEt" ©“+. I'will let him'.answer. .
A About five-«thirty, I guess.:
MR, . SPRINKLE: That's all.

LR N B B N
THAYNE G. BENTON, witness called by
Attqrney for the Defendant, having:
been first dul& sworn, was examined
and testified as follows:

' DIRECT EXAMINATION

EXAMINED BY MR, SPRINKLE:

Q Piease tgll the jury and the Judge youi
rname. : |

A My name is Thayne G. Benton.

Q What is your occupation?

A I work rbf Portémouth Gas.

Q"

Do you know Mr. Ryan, sitting at the

- LESLIE F. JOLLY & ASSOCIATES
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THAYNE BENTON - DIRECT - BY MR. SPRINKLE

table there?

A Yes, I do.

Q }Have"ioﬁ ever done nﬁy construction work
for him?
| A I hav§ worked with him.
Q Let me draw your attention to October 11,

1976: Did you do any repair work with him or try to

do some repalr work with him at 3428 Carter Road?

A Yes, I aid.
| Q . Did you actually go to the house that day?
A Twice. The first time, it was around

between six and seven.

Q  Are you tglking about morning ér afternoon?

A Afternoon.

Q Did you actually go up to the house
yourself? (

A I aid.

Q As a result of going up to the house,

what did you tind?

A Thers wasn't anybody home.

Q Wh@n was this?

A In Qetober.

Q Where was Mr. Ryan?

A In my truok.

Q What was the purpose of going to the house?

LESLIE F. JOLLY & ASSOCIATES
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- THAYNE BENTON - DIRECT - BY MR, SPRINKLE

A
door.
| Q
did you do?

A

= 0 > O

Q
A

on.

Q

We had several odd Jobs to do -- hang a

‘As a result of nobody being there, what

Wa left.
Did you return? _
That night, about nine or nine-thirty.

was it dark then?

Yeos.

Were any lights on?

Inside the house, I don't think. I

'ncver rung the doorbell, and I 4idn't see any lights

What was your purpose in going back to

the house that time of night?

A
Q
A

Q

To complete the house.
Did Mr. Ryan go up to the house?
No.

Do you recall what the exact date you

were there with:Mr; Ryan?

A

A

> o

The date?
Yes.

No, I don't.

‘Was 1t the day before he was arrested?

Right; the day, I couldn’t tell you.

. LESLIE F. JOLLY & ASSOCIATES
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' THAYNE BENTON - DIRECT - BY MR. SPRINKLE

96—

Q. Do you remember Qhat month it was last
year?

A It was in October.

Q It was the day before he was arrested?

‘A Right.

Q - You were there about nine-thirty?

A At n;ght; right,

Q | And jou didn't see anyone thaée?

A No.

Q@ As & result of that, what d14 you do?

A Went to my house -- I live across the

‘street -- unloaded the wood and went home.

Q ‘What time d1d you get home?
A 'fhis could have been around ten or
ténéthirfy.
| Q Now, at six-thirty -- I belleve

six-thirty is:WhQn you said you first went there --

'4id Mr. Ryan have a key? |

A No, he didn't.
. Q | Did he have a key the second time?
A No, he 4idn't.

That's all the

MR. SPRINKLE:

questions I have of this witness, Judge.

LESLIE F. JOLLY & ASSQCIATES
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THAYNE BENTON - CROSS - BY MR. MOORE

.1

CROSS-EXAMINATION

EXAMINED BY MR. MOORE:

Q Mr. Bentoh, when you went there from the

first tine, you ndy,rfrom 81x to seven that night,

to do some work; why didn't you go in and do your

work,‘sir?'
A | Begausé no one was home, and we didn't
have no way to get in.
| Q When you went there éround nine or -
nine-thirty, to do some work, did you do some work?
| A There waan't nobody home.

Q That's the reason you didn't do the work

on elther one Qr these two occasions on this

particular night?

A That's right.
&5._MOOR§: ~ Thank you, sir.
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CHARLES RANSOM, witness called by

. Attorney for the Defendant, having

been first duly sworh; was examined

and testified da follows:

DIRECT EXAMINATION

EXAMINED BY MR. SPRINKLE:

Q
name.

A

October

with at

Q

A

Q

" 'home on

A

- Q

A -

Q

Pleaae_cell the Jury and the Judge your

Cﬁarles Ransom.

Let me draw your atténtion to about

12; 1976, last year. Who were you employed
that time?

Downtown Exxon.

‘What was your capacity at that time?
Wrecker operator.

Do you recall being summoned out to a
Carter hoad, tq tow a car?

/
I do. -

Do you remember what kind of car it was?

It was a dark-colored station wagon.

‘Do you recall what was in the back of the

station wagoh?

a

- a CB in the car, and that's about, really, all I saw.

Q

There was a tool box back there. It had

Did you see a camefa?

LESLIE F. JOLLY & ASSOCIATES
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CHARLES RANSOM - DIRECT - BY MR. SPRINKLE

A No.
Q Did you fiii out a work sheet about the
car, befdre you had 1t.towed away?
A Inad the officer do it.
Q Does.ydur office retain a copy of that
inventory sheet?
A Yea;
Q Did you see a camera listed on that
' 1nventory sheet?  N
A No.
| Is this a copy of that list?

~ Yes, it is.

Q
A
| Q Are you sure?
A Yes.
Q Is the camera listed on there?
A ﬁo; Qir.

. THE COURT: o Did you give a ocopy

to the office you work for?

i{ A .Yeﬁgt _

{% MR. SPRINKLE: 'We introduce this

J_ list.
THE COURT: Defendant's Exhibit A.
MR. SPRINKLE: We would like to

|
|
W . introduce the statements you have as

Inventory of Downtown Exxon.
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 CHARLES RANSOM - CROSS - BY MR. MOORE

CROSS-EXAMINATION

EXAMINED BY MR. MOORE:

Q Where d1d you take the car? 

A Fréderick.§6mpound.

Q - Who 4id you haul it there for?

A Well,‘the Portsmouth Pol;ce Department

called to have it towed, and I had him sign the

sheet . |

Q Tﬁat,was back in October of '76, wasn't
1t?

A Xas, 1t»was.

Q You can't ;emember all the things in the

back of that car that were in there, can you?

A It waah't that much back there.

Q  Was 1t tools back there?

A It was a tool boxrback there.

Q - What was in the tool box?

.A | Iibelieve one of the officers opened it

up, and 1t was a few tools in there. What I say is

~Just about all I aaw.

Q If the police officer testifled there

were aome_other things in that car,'could you bev

mibtaken?
A I think I could, but I don't think I was.
' MR. MOORE: That's all.

~100~
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MR. SPRINKLE:

. MR. SPRINKLE:

IN THE CONFERENCE ROOM

LN B N JNE BN NER DK N

IN THE CONFERENCE ROOM

(Present: The Court, Mr. Moore,
‘Mr. Sondej, Mr. Sprinkle,
‘ Defendant, Clerk of Court,
Deputy Sheriff, and Court Reporter,)

MR, SPRINKLE: I would like to put on

the record a little conversation: Mr. Ryan,

you have been informed you have the right

té testify, and you don't have to testify

unless you want to.

 DEFENDANT: Yes.

If you want to testify,

you have an absolute right to testify.
ggggggggg: | But you understand, you
are not goihg to c¢all my other two
Witnéasea,

We are talking about

you right now,

DEFENDANT: I'm going to name them:

Sawyer'and Pat Marriner.

MR. SPRINKLE: I have got Mr. Fogerty

and Pat Marriner. Do you want to testify,

or don't you?

DEFENDANT: You advised me not to.

LESLIE F. JOLLY & ASSOCIATES
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MR. SPRINKLE:

IN THE CONFERENCE ROOM

I advised you either

way, and the option 1s yours.

 DEFENDANT: -

THE COURT:

Okay; I won't testify.

You understand you

hhve the absolute right to stand silent

- 1f you want, and you may testify if you

want to.

DEFENDANT: Yes, sir.

You are doing that

MR. SPRINKLE:

freely and voluntarily, of your own

mind, and not what Mr. Sondej or Mr. Moore

or the Judge or I have told you?

DEFENDANT:  Yes, sir.

IN THE COURTROOM

PAT MARRINER, witness called by

Attorney for the Defendant, having

' been first duly sworn, was exémined

and testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR, SPRINKLE:

Q

name.

Please tell the Jury and the Judge your

Pat Marriner.

You will have to speak.up.

LESLIE F. JOLLY & ASSOCIATES
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PAT MARRINER - DIRECT - BY MR. SPRINKLE

A. Pat Marriner.

‘Q  Are you related to Mr. Ryan?

A Yes. .He i1s my half-brother,

Q | Where are you employed?

A I'm a broker for Bob Joneé Realty.
'Q Do you recall Mr; Ryan, to your own

knowledge, working on a house on Carter Road, 3428
Cartér Road? |

A 3@28; that's right.

Q >He waﬁ doing that work at the behest of
Mr. Jones; 1s that correct?

A  Yes, he was.

Q To your own knowledge, was Mr. Ryan

pressed to get that work done?

A Yee, he was.,
Q@  Had he worked in other houses for

Mr. Jones?

A Yes.

Q Did that require him to work late at
night?

MK. MOORE: Objectionn Judge.

THE cdqgg: I overrule the

obJegtioﬁ.

MR. SPRINKLE:

Q  Did that require him to work late in other

148
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PAT MARRINER - DIRECT - BY MR. SPRINKLE ~104-

houses for Mr. Jones?

A - Yes, he had.

Q ‘ He'was:doing'repair work?

A Uh huh.

Q. D14 Mr. Jones own that house at 3423

Carter Road?

A - Yes, he did.
MR. SPRINKLE: Thank you.
- CROSS~-EXAMINATION

EXAMINED BY MR. MOORE:

Q What relationship are you to Mr. Ryan?
A He 18 my half-brother,
MR. MOORE: I don't have any

questions, Judge.
THE COURT: You may return to the
witness room. Don't discuss the csse

with anybody.until it's over.

# 2 8 8 2 ¥ 8 R K
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EDWARD FOGERTY - DIRECT - BY MR. SPRINKLE

" EDWARD THOMAS FOGERTY, witness called
by Attorney for the Defendant, having
been first dulyfsworn, was examined
and testified as follows:

"DIRECT EXAMINATION

EXAMINED BY MR. SPRINKLE:

Q Will you please tell the jury and Judge
your namg?

A Edward Thomas Fogerty.

Q How do you spell that?
A F-o-g-e-r--t-y.
@ Do you happen to know Mr. Ryan, sitting

at the defehse-table?
A Yes.v
Q Drawing your attention to October 12th,
Lth, of 1976, 414 you work with Mr. Ryan on a house

in Portsmouth?

A Yes, I did.
Q Was the house on Carter Road?
A I think 1t was on that street, but it's

acroés the street from the school.

Q What kind of work were you all doing?

A We were doing some repair work on a new
home . |

Q Did you dbvfepair work with him before?

LESLIE F. JOLLY & ASSOCIATES
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MR. SPRINKLE:

'EDWARD FOGERTY - DIRECT - BY MR. SPRINKLE

A Yes, sir.

o D14 you work for Mrf'Jonee?

A Yes.

2 D1d he have a key Lo bthe house?

A Yeé; sif.

That's 2ll 1 have.
Mglwﬁgggg: I don't have any
questidns, Jgdgee

THE COURT: Thank you. You may

be excused. You may leave or stay if

you want, Just don't discuss the case

until it's over.

_unms@u%*na
MR. SPRINKLE: Defense rests,

Your Honor.

THE  COURT: Any revutzal. Mr. Vocre?
MR. MOORE: = Mo, sir.
THE COURT: ~ We will talke up

.1nstructiohs; and I would estimate we will

bevtwenty'minutes to a half hour.

- Please donft engage in any
canversation with anybody= aay lawyers,
witnesses.qr.spectators; Just stay to
yourselives, ant den't goe too fur.

R B I I TR N -
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IN THE CONFERENCE ROOM

IN THE CONFERENCE ROOM
(Pfééent: The Court, Mr. ioore,
Mr. Sondej, Mr. Sprinkle, Defendant,
Deputy Sheriff and the Court Reporter.)
@BLM§9§Qgg: I would like to renew

our motion to strike. I believe that

this,case can be cleaned up considerably;

and from a prectical standpoint, I don't
know whether 1t's going to make any
differencé ~-- he can be convicted of one
or the othef. He's got twehtwaive years
he's facing. A Jury can‘t find him'.-
gullty of.both of these things.

THE COURT: They can; I will make
that perfectly clear.

MR, MOORE: My instruction won't

allow them to do it.

MR, SONDEJ : I really think the case

could be cleaned up, and it would save us
a iot of probiems yith Ryan in the future.
(Court and counsel éview instructions,)
@gjwﬁggggg: | I am speaking solely for

myself.

MR. SPRINKLE:

You are speaking for me,
too.,

F.JOLLY &
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' THE COURT: Mr. Sprinkle and ;

Mr. Sondej, you all have filed a motlion

fqr 8 newftrial.‘ Are you ready to

proceed?
MR. SONDEJ : We are.
. MR. MOORE: ‘We are ready,

Your Honor. .
MR, SONDEJ: T would first address
myaelf to the motion to set aside the jury

verdlet and the granting of a new trial.

As the Court wilill recall, Mr. Ryan

was tried by a jury on July 28, 1977. The

indictment alleged that he was charged with

. breaking and entering with the intent to

commit rapé and larceny, the specific words

that were used in the indictment.

In any event, the jury found Mr. Ryan

pullty of breaking and entering the

regidence of Pamela Vierrether on October 12,
1976, and fixed his punishment at twenty years
in the state pendtentiary.

It iz cur contentlon (nal the werdiet
was'conérary to the law and evidence that

wa2re applicabls to such cases, and also there
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, A‘ _.__‘

was an instruction that was given, and

there was an inquiry made by the jury, and
theré was a response to the inquiry by the
Court,‘ﬁhich we c¢ontend was misleading and
confusing, insofar as the jury 4s concerned.
Now, we submit, Your Honor, that the
Court properly instructed the jury to

disregard and not to consider evidence of

'previous offenses that the defendant may

have committed, in reaching a concluaion as
to the defendant's guilt of innocence of
the specific criminal charge that he
allegedly committed on October 12, 1976;
and what I allude to 1s that His Honor will
remember that Mr. Ryan had previously been
éharged with offenses which allegedly
occuﬁred on October 9, 1976, involving

the same victim, Mrs; Paméla Vierrether;
and that particular.case was tried by a
Jufy several months ago, and Mr. Ryan was
found gulilty, I believe, of sodomy and
breaking and entering with the intent to
commit raﬁe, atﬁempted rape.

In any event, Your Honor, at the

conclusion of the Commonwealth's evidence.

LESLIE F. JOLLY & ASSOCIATES
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last week, on July 28, and at the conclusion
of the defense evidence, the Court instructed
the Jufy ~- and I believe it was Instruction
E -~ and this instruction I quote, "The
Court instructs the Jury that the fact that
the defendant may have committed a prior
eriminal offense is not proof that he 1is
éuilty of the offense here charged, and
such fact shall not be considered by the
Jury in reaching a conclusion as to his
gullt or innocence on the present charge."
My notes reflected the Jjury fetired
at approximately four-fifteen p.m.; and at
approximately five-twenty p.m., the jury
requested whether you could ask a question;
and the inquiry by the jury -- and Your
Honor, I had,pfepared the questioﬁ, and I
believe His Honor will reéall endorsing --
THE COURT: As I recall, we all
agreed that was what ﬁas sald.

MR, SONDEJ: The inquiry by the jury:

Can the Jury consider the testimony of
Mrs. Pamela Vierrether as to the attempted
rape on October 9, 1976, in reaching the

conclusion that the defendant is guilty of

LESLIE F. JOLLY & ASSOCIATES
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- breaking and entering with the intent to

commit rape on October 12, 19762

In response to this question, the
Court stated, "Yes; you can consider her
téatimony today, in reaching your
conclusion, as well as all the evidence."

After that inquiry, the jury then
again began deliberations -~ and I may
stand corrected, but my notes again
reflect that the Jury returned with a
verdictvsomewhere in the viecinity of five
minutes.

At that time the Jjury found the

 defendant guilty of breaking and entering

with the intent to commit rape, and fixed
his punishment at twenty years, which is
the maximum imposable punishment'for such
an offense,

Now, prior to commencement of the

actual trial on this particular charge, the
offense which occurred on October 12, 1976,
counsel for the defendant made a motion to
suppress any evidence of prior acts of
misconduct or prior offenses. This was at

a pre-trial hearing on the 28th; and

LESLIE F. JOLLY & ASSOTHATES
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specifically, we had asked the Court to

not allow the Commonwealth to pursue or

introduce evidence of any events whiceh

may have occurred on October 9, 1976,
which'Mr. Ryan had previously been tried
for and convicted.

However, this motion was denied,
and the Court, over objection of counsel
for the defendant, allowed Mrs. Vierrether
to testify that Mr. Ryan had_attempted to
rape her on October 9, 1976, three days
prior to the offense which he was being

tried for on July 28, 1977. That offense

~allegedly occurred on October 12th.

What our position is, Your Honor, ia
that the instruction that was given, first
of all, the'Court_took a position that that
evidence was admissible; and I believe,
although I don't recall any reason being
statéd by the Commonwealth'; Attorney of why
he was 1ntend1ngvto introduce that evidence,
I belleve that that evidence is admissible.
I say "that‘evidence", I refer to the events
which allegedly oceurred on October 9, 1976,

is admissible only for the purpose of
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showing motive, intent or relationship

‘between the parties; and I say that

Virginia has taken a position, has
reversed 1tse1f; towards allowing such

evidence in; and I believe the latest

case was (Gibson vs, Commonwealth,

216 Virginia, which says that this is the
exception to the general rule; and the
Gibson case says it's admisaible to

establish the prior relationship between

the partles; and later on in the opinion,

it says "motivation’.

Now, the Court instructed tbe‘Jury,

- Your Honor, and I submit to the Court that

the Court instructed the jury -- and again,

I go back and quote‘ﬁart of the instruction ;~

"S8uch fact shall not be considered by the

Jury in regching a conclusion as to his

gullt or innocence on the present charge."
When the Court instructed the jury,

that became the law of the case, because it

was not objected to; and I believe the

Supreme Court has ruled that, where an

instruction is given by the Court and 1t is

not objected to, that it becomes the law of

LESLIE F. JOLLY & ASSOCIATES
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the case.

Well, our position is ﬁhat, at fhat
point in time, a course was taken which
told that jury that "You shall consider all
the evidence that you have heard against
Mr. Ryan, except any prior acts of
misconduct or pfevious offenses.”

Now, I believe the instruction is
proper,'and I submit that the instruction

was proper. Perhaps ﬁhat was ommitted was

"an instruction that would have been favorable

to the Commonwealth, that the fact that
Mr. Ryan might have made an utterance to
Mrs. Vierrether that "I shall refurn and
finiahvﬁhat I was incapable of doing on the
9th", and perhaps that evidence and
instruction to the jury may have been, "You
may éonsider that fact or those facts in

deriving at a conclusion that Mr. Ryan.

- possessed the necessary intent, the element

of intent to commit rape when he allegedly
entered her residence or the home that was
lchted on Carter Road in the City of
Portsmouth, where she had occupied it on

October 9th, and had vacated it."

LESUIE F. JOLLY & ASSOCIATES
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Now, this, if you take into
consideratién what actually happened,
Judge, the Jury obviously was hung up
on the question of whether or not they
‘could cqnsider whaﬁ allegedly transpi:ed
on the 9th, in connectlion with the charges
that were pending against Mr. Ryan, and
he was being tried for, which was the
offense which gllegedly occurred on the
12th. If you exclude that evidence, |
exclude that evidence, there was nét one
fragment of evidence ;n the case, in the
record, that would allow the jury to find
Mr; Ryan guilty of breaking and entering
with the intent to commit rape. -

- They may have found him guilty of
petit larceny, but ouiside of her testim@ny

of what occurred on the 9th, there is not

- one fragment of evidence to support a

verdlct of breaking and entering with the
intent to commit rape.

Now, obviously, the jury was out a
little more than an hour; and we submit

they were hung up on this, that particular

1ssue, whether or not they could consider

LESLIE F. JOLLY & ASSOCIATES
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that particular evidence. Although the
Court has told them that, and again, I
quote, "That such facts shall not be
considered by the Jury in reaching a
conclusion as to his guilt or innocence",
fhe Jury comes back, and they focus in on
this one point, this one phftioular péint;
and they ask the Court, "Can we go back
and consider that?" |

Now, whether or not it was a mistake
at fhat particular time, when the instruction
was given, 1t should have remained that way;
but anyway, regardless of that, the Court
told the Jury that they could consider that.
This is our interpretation of it; and lo and
behold, the Jury goes out and comes righﬁ
back 1n,vw1th1n a very short period of time,
and I aay a very, very short period of time,
when you take into consideration the period
of time they were out before they asked the
question; and they came back and found him

gullty of the offense, the offense they are

- asking about, They consider that evidence

of the attempted rave on the 9th, to find

him guilty, or to deliberate on his innocence
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or gullt, of the l2th; and they find him

sure Mr. Moore's position 1s going to be

- prejudice of the accused; and we would

- i

gullty and give him the maximum punishment
that is available for that particular crime.

Your Honor, our contention, and I'm

somewhat, that this whole question and this
instruction and the response of the Court
1a,a‘mafter of interpretation.

However, I think that you have got to
read the instruction and give it the ' /é
literal interpretation in what it says, not

what I may have intended, not what Mr. Moore

| might have intended, but what 1s on tha four

|
|
corners of that instruction, and look at the j
Quesﬁion the jury asked. There is no other
concluaion to reach, but they thought they
couldn't consider that evidence until thé
Court told them they could. f
We submit, Your Honor, that the law |
of the case was as the Court had instructed :
the jury prior to its commencing its |
deliberation; and then the inquiry by the
Jury, and the response by the Court, was i

misleading; and therefore, it was to the
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'respectrully request to set aside the jury
verdict, and ask for a new trial.

MR. MOORE: The Jury was hung up,
if at all, over Mr. Sondej's improper
argument to them, regarding his closing
argument; and he told them a couple of
times to wipe the slate cléan about the
9fh; and he continued to do it; and I think
that's where they were hung up.

The instruction clearly says they
can't consider evidence of prior offenses,
whether or not he is guiltyvof this erehse
he}is charged with today. Any Court in the
State would have granted that instruction.

What the Jury questioned was, "Can we.
consider the evidence of the 9th as to the

attempt?" The Court sald, "You c¢an consider

~&ll the evidence", whiech they did, Judge.

THE COURT: | First of all, I want to
thank Mr. Sprinkle and Mr. Sondej. I think
they have done an outstanding job in this.
I heard the éase._ I think the Jjury,
as far as being hung up, I don't know
exactly how long they were out. I don't

think you can consider them hung in any way
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shape or férm.

I think Mr. Ryan received a fair
trial; and I think it was a questién for
the jJury. When he ssid, "I phall return”,
the Jury could hear that it was all part
of his modus operandi; and I think he
received a fair trial; and I overrule the
motlon you made; and also, Mr. Ryan has

filed some handwritten motions; and I

- overrule them, too.

Mr., Sonde] and Mr., Sprinkle, he has
a presentence repdrt. Have you all been
over that with him? Do yon want to go

over it with him égain today?

- MR. SONDEJ: - Your Honor, I have not

even thought about that particular matter.
Mr. Ryan, you have seen the

presentence report, have you?

DEFENDANT : Yes.
MR. SONDEJ: Do you think it would be

in your best interest to go back over it

again before His Honor considers making a

- decision on the Jjury's verdiet?

DEFENDANT ; No.
MR. SONDEJ: Por the record, his response

LESLIE F. JOLLY & ASSOCIATES
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is that he doesn't belleve 1t's necessary
to go back over 1it.

Are jou ready to be sentenced today?

DEFENDANT : Yes.
THE COURT: On Indictment 28,237,

on the Fourth Count of the Iadictment, you
having been tried by the jJjury and found

gullty, #o you have anything to say‘before

I pronounce sentence upon you?

Nothing being said, I sentenée you
in accordance with the jury verdict, to
twenty years in the state penitentiary.

You know you have the right to appeal.
If you do not have the funds to appeal, I
shall appoint Mr. SondeJ and Mr. Sprinkle
to reprosent you.

Mr. Ryan, I further understand yoﬁ

have filed some additional papersﬂwith the
\ .

Supreme Court of Virginia, and Judge McMurran

has appointed Mr. Knowles sitting behind you.
Mr. Knowles, ﬁake yourself lmown to Mr. Ryan,
and proceed along those lines of the
appéintment.

MR. SONDEJ: _ Your Honor, before you

recess, I have the written motion that I

~14..
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have Just argued, as well as Mr. Ryan's;

~and I would like to put them in the file.

THE COURT: Put them in the file,
and Mr. Norris, see the appropriate order

is prepared, appointing Mr. Sprinkle and

Mr. Sondej to perfect the appeal, uniesa

" ‘'and until he hires his own attorney.

MR. SONDEJ: Mr. Ryan 13 making an

inquiry whether or not the twenty years

you have just imposed, as recommended by

the jury, runs consecutively or eoncurrently

with the other twenty-five?

THE COURT: You know, those words
always confuse a lot of people. They run

like boxcars, one beliind the other.

MR. SONDEJ: So it will be a total of

forty-five?
THE COURT: . Yesn, sir.

P E RN ENE R

 ofeslesl
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