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bOGY of Washir,gton County, in the State of Virginia, at the term of the Ch-cuitCourt, :.eld in atid
, "Tuesday

r' for said co"-+" corr:'YV"enc~ng-f'o'~""7C?;',;:;~'''''':::r ~-l-e J.i ~-1.., -'a" 0'" ,T""'nna'~v ; t'l.., y' ~ .I!. u ....•.v.r, •.••.•.J. .•. J. .••. ~'tU ••. w:J.iI u.i,.j,.... .......HJ.. •... U J .•.•.••••••••.••••••£4.A1."':'- •• " •••••••••••••••• n .•\;; eQrr 0...

Chris"'"19"'']. ""I.on+'n"~roa+'\-,""1''' '0"';' ".,~,"'" ,TtY""'~" Dean S-cillvvel1" •• .oJ, .• _, ""'l' ••.. \;;! ",.•.•5 j,! \;;OS .•• u LlJ..u" ... ,;,J •. :'r'.h.":"\ ••••••..••.•••••••.••..•.••••••••.••••.•••••••••••••••••••••••••••••••••••••••••••••••

...•.. .....•......... ••........... .••..............•....... - .

on thc.2.6.t.h day oL .Jan:uary. :h1 the year of Cl-,i"ist19 7..9, .. , in the County of

Wc:.,shingtor,aforesaid, and within the jurisdiction of the Court afOl"e,said.in...Y.i.Ql.at.iQu ...QX.

Sec~ion 18.2-248 of ~he, Code of Virgini~, 1950, as ~uended, feloniously

and urila~l£ully did sell, give or dis~rib~-ce Marijuana, listed and

included in section 54-524.84;4 of ~he Code of Virginia, 1950, as

wuen&ed, as a Schedule I controlled s~bs~ance,

<.4gain:>t the peace and dignity of the Commonwealthpi Vh-ginia.

1
" ••• ' •• ~. , •• ,' •••• ' •••• R •• ~". _,~ ••• -,~'_ '- •• _ ••• ~- .,. ".
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."~"
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, J
ri,"._'_"''''<'~_.' •.,~.•.,lC._ •••••.••••.•••. ;.,.&.,. , Ji., ••• ,

Third Count _ And the("~""'\ ;rUI'Ol'lo :tf()l'e:~:1,id, upon their o:ltl1",_,~"''"'''$:1ic1. do fnrtll('l' p1'o::'-

sent that ~ ~' -::~~.' .
. ................... - ........................•..................... - ........•.... - .•...............................................•••......... ~ - _ ...............•..•....•....••... - ..- ....•....•..............•-_ .

on the c1ay of .in tIle :rear of Christ 19..•......., in the County of

Washington aforesaid, and within the jurisdiction of the Court aforesaid ...............•..........................

I

I
f

.. - ~ - .

Presented upon the' inform:ttion of the feHowing y"itncsses, sv;orn in Court, and sent by it

to the Grand Jury.. V
.'J:'.r.P ••....It ••....E. ••....T••.arr.J;:l.~r:~.~V.SP .

against the peace and dignity of the Commonwealth of Virginia.

I

I

.......................•..............................................•.....................................

.......•................•....................................•...........•..............................................

.......•....•....•....•••.•.....................•........••..•....•.............••..••..............•..••...•••....••

,.~;r;
nu~ .-"~2 .
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:-.2fl't tnat '_' :., , .

..........................................•...........................•......•........................•..•.............••......... - ...........•.................. __ .__ .................•...................................... -- .

on thc c1ay of i:n tlw year of Christ 19 , 111 the County of

Washington aforesaid, and within the jurisdiction of the Com-t aforesaid .

against the peace and dignity of the Commonwealth of Virginia.
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1.

The Jurors of the ..R.e.g ..~llar Grand Jury, empanelled and sworn in and for the
.

body of Washington County, in the State of Virginia, at tile term of the Circuit Court, held in and
. . Tuesday.
for said county, commencing on i\1ITl;nt~:y the ..ll:~h day of .J.9J)..~.~f"y in the year of

Christ 19..7.7.., upon their oaths present that J.e.r;c.Y. D.~.an ...s.t.~.:l..;J..NgJ:J.............•.................•...

. .
on thc 9.th day of Jan:uar~~ in the year of Christ 19 7.~ , in the County of

Washington aforesaid, and within the jurisCiiction of the Court aforesaidin ...'Sl.iQ.J..9.:t:.;i,.QrA. ••Qt..

Section 18.2-248 of the Code of Virginia, 1950, as amen~d, feloniously'

and unlawfully did sell, give or distribute Marijuana, listed and

included in Section 54-524.84:4 of the Code of virginia, 1950, as

w~ended, as a Schedule I controlled Substance,

.'

against the peace and dignity of the Commonwealt,h of Virginia. ..

. .
••• ~ ..• ~. _ ••• """ ••.•••• ,., "':'1'" ••.•• ' •• ., ••.••••• ," .•••••••••• : .•.• ~ .•• -,.~.": •• '1" •

. .'
5. ./,7 ." _ _ ,.,'-..~..---.,.:.~~----_ _.~_,..

, .
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,,,..-.
Second Count - !I.(._ i Granc1 .1Ul'Ol'Saf()l'e:'::lid.npoll ~Il~i .:)''-'"': afol'csnid. do further pre-

sen t that ~ ~ ' .

.•......•....•.•~.................................................• - .._ .............................•.........•........•... - - ..•........... - ........•................•...................•.... ;. .....••.......~ ':''' " ~ --................................................•........•..... '.

on the day of ..~ jn the YC::1.l' of Christ 19..........• in the County of,

Vilashington aforesaid. and within the jurisdiction of the Court aforesaid ; .

against the peace and dignity' of the Commonwcnl& of Virginia.



o •••• ~..,. •••••• ..,. •••• ,_ ••••••••• ,. •• ~,.~"._ L ., - _ •• 0"

Third Count - Andf ./" .•...~nd ,Tm'Onl afOl'e::l:.dd. upon their ('
\_. I

.,•.-..,
\ .01'C'S:1id, do i'm.ther pre-

I
I'

\.

f'

sent that .

••••• '!' •••••••••••••• _ ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• _ ••••••••••••••••••••• ~ ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

. on the ..; day of.. Jn the year of Christ 19 , in the County of

Wa::dlington afOl"esaid, and within the jurisdiction of the Court aforesaid .

ngainst the pea<;:<:>and dignity of the Commonwealth of Virginia.

Presented upon the information of the following wItnesses, sworn in COtl1"t, and sent by it

I. to the Grand Jury.

'rXP!! p..~ R.~ S.!:!.!J t.n.,:...vSP v, .
..................................................................................•.....................

'~n.........,' ,.. i OJ

....................................................•....................................... ~.....•...••...

. .

7...............•.....•..•.................•.. -: •..............................••.....................•......
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, !'. ~;.

The Jurors of the Re.glllax: , Grand Jury, empanel1edand, sworn in and for the

body of Washington County, I'n the State of Virginia, at the term of the Circuit Court, held in and

for'd ty , . . !~~~Vh '1"" d f -r u"' .•.•y . t' fsal . coun . , commencmg on"uJ: -'\1 tJ e....;...I..rl... ay 0 .u.an Uo..'- ..•••.••••••••••• m ne year 0

Christ 19 .. :j'.7.., upon their oaths present that J.S!Xx:Y. ..P.f;.gn S:.;.iJJ..w.~J.J .
............................... ~...................................................................................................................•...........................•.....
on the 9:l:.h. day of J.anuaJ::Y in the year. of Christ 19..7.6 , in the County of

Wasmngton aforesaid, and within thejurisdktion of the Court aforesaidin ..~i.ola:'cion ...o£." .
"',
,,' ~

Section 18.2-248 of the Code of Virginia, 1950, as amend~d, feloniously

and unlawfully did sell, give or distribute Marijuana, listed and

included in Section 54-524.84:4 of the Code of Virginia, 1950, as

amended, as a Schedule I Controlled Substance,

against the peace and dignity of the Commonwealth of Yirginia.

9



..- --_ .•.,. ........•. :'". ~_...".." ."
.,.

sent that , - - .

............................. .....•........• ..•......... ..•....••...-- .............•.. - ....•.........•....................•...••..•...•...•....•.... - _ - .

on the ,.clay of in the year of Christ 19 , in the. County of

.Washington aforesaid, and within the jurisdiction of the Court aforesaid ; .

.against the pe:1.ce and dignity of the Commonwealth ~:O'vfrginia.
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sent th at : : .

........................... .•........................ ....••••................................ ..........•............................ •.... .

on the c1ay of.. .in the year of Christ 10 , in the County of

\Vashington aforesaid, and within the jurisdiction of the Court aforesaid .

..

against the peace and dignity of t11C Commonwcalth of Virgini:l.

Presented upon the inlOl"mntion of the following" witncf;SCs, f',worn in Court, .:l11d sent by it
I .I ...

I

to the Grand .Jury.. . . / .

.Tr.p..•.....D..•...H.•......srrLith,. ~JS~ .

...................•.......................................................•........................•..........

.................•........................................................................... ,

......•••..•.... ~..•............•...............................................................•

..............................................................................•.......................•

C;;{j . ..1.1 ~ .
1~.lL
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IN Tflli CIRCUIT COURT OF WASHINGTON COUNTY

CO~~ONWEALTH OF VIRGINIA

vs. CASE NOS. 1-77-29 thru 1-77-31
DISTRIBUTE CONTROLLED SUBSTANCE

- -

I

I I

JERRY DEAN STILL'VlELL

This day came David D. Brown, Esquire, Attorney for the-

co~monwealth, Emmitt F. Yeary, Esquire, c9unse~ for the

. I defendant, Jo crewey, Court Reporter, who was duly sworn in

the manner prescribed by law; came also the defendant in

obedience to his recognizance.

It appearing to the court that the defendant was tried

in this Court on May 17, 1977, at which time he entered a

plea of not guilty to each of the charges contained in the

indictments herein.

The defendant was found guilty as charged in each of the

respective indictments and sentenced to a term of (5) years

in the penitentiary and a fine of $250.00 on each of the three

indictments. Upon motion of the defendant, by counsel, a

probation report was ordered prepared on the defendant. The

said report was filed on June 10, 1977 and a copy was furnished

to counsel for the defendant. T.•...•. \.. appearing to the court that

, I

~..t"'------

O. W. Beckner, Probation Officer of this Court, prepared the

report, but frr 'good cause shown he was not present on this

date. The Attorney for the Commonwealth and the attorney for

the defendant stated to the court that there was no controversy

as to the contents'"of the report and no objections to the

.. ,.....-.

I_,_absen~,eof the probation Officer. 13



.The Court heard st:atements by ,the Attorney for the Comrnon-

wealth and the attorney for the defendant, after mature con-

sideration the Court is of the opinion to and doth deny the

motion for probation and doth order that the defendant serve

five (5) years in the penitentiary on the charge contained

in indictment 1-77-29 and at the completion thereof doth

suspend execution of each of the two (5) years~penitentiary

sentences imposed in indictments 1-77-30 and 1-77-31 and

... 1 doth place the defendant on probation for a periodo~. (10)

I
, I

I

I
"'\

1. That the defendant abide by the terms
of probation as recorded in Law Order

.Book Y, page 175.

2. That he pay the fines and costs of these
prosecutions.

The defendant is remanded to jail to await transfer to

the appropria:"e penal institution of this commonwealth.

The Court certifies that the defendant was present and

-' r'" .

I
.1

1

his' attorney was present during all stages of'this proceeding.

During the course of this proceeding certain motions

were made and objections interposed which will appear fully

in the stenographic record herein.

ENTER: June 16, 1977

g6,<.AcEI./ )// (.clJ::J.--4~
(7 fUDGE .

14
I

I
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'•......

ASSIGNMENTS OF ERROR

1. The. Court erred in not dismissing the indictments

since the statute under which the defendant was charged

placed the burden of proof on the defendant to prove the

lesser offense of accommodation and failed to state any

standard of proof. in this regard.

,2. The Court erred in failing to grant the defendant's

motion to strike the evidence of the Co~~onwealth, made after

the Commonwealth rested and after all the evidence, as to

the felony charges and thereby reducing the charges to the

misdemeanor charge of accoIn.Ttlodation.
. -:

3. The Court erred in denying the defendant's motion

to dismiss the indictments since the statute under which the

defendant was charged would subject him to cruel and unusual

punishment.

4. The Court erred in denying the defendant's motion

to strike the evidence of the Commonwealth. which motion was'

made both before and after the Corhmonwealth rested and after

all the evidence, based upon the entrapment >, by the police

officers. <.

5. The Court erred in denying defendant's motion to

strike the evidence and dismiss Indictments Nos. 2 and 3

because they were multiplicious.

6. The Court erred in denying the defendant probation

Under Indictment' No.1:. ';because the defendant had exercised

his ~asic right to plead not guilty. 15 ••f .•

"'.$
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.7. The Court erred in revoking probation on Indictments

2 and 3 and refusing bond because the defendant wished to

exercise his right to appeal to the Supreme Court of Virginia •.

16
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IN THE CIRCUIT COURT OF WASHING'ro~!COUNTY'
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David D.• Brown,. Attorney for -the .'
.commonweal. th , . ' 'I

Emmit:tF.. Yeary, Counsel for Defend.w."1t I
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This ma;i:t.er carae on to be heard on Tuesday, May

we "Jill need him.

THECOURT:Alright.

D" ".~ .

IIVi;rginia-Washingtonnumber 1-77-29~ (;Reading).
L(

JO CREWEY
COURT REPORTER

RT. 2. BOX 262
MARION. VIRGINIA 24354

In -the cases of Co;mmonwealJch v. Jerry Dean Stil1\'1s11"

are you ready in those" Mr. Brown?

9ive at:!:en'tion to the court, please;, Indictmen-c.

Probably, if the Court will sustain our mo'cion"
• > '.:;~

we would not have that problem" Your Honor.
THECOURT: Alright;. Mr. S"t.illwell, if you will stand up and

yet, but; I underst;a.nd he .•..;i11 be here by the. time, "..

like -to present evidence on the motion.. We Would:.

have no objectiol'l to hearing them together.

dict:m.ents because we believe they are multipliciou

in nature. Subject -to that;. objection, we would

E" YEA1~Y: Yes sire.

THE COURT: Mr •• Yeary?

E. YEARY; Your Honor" we do have one v.riJcness who is noJc here

D. BROVV'N~Yes sir, Your lionor.

COURT:

'niBCOURT~ Then you are ready?

17t;h, 1977 I before -the Hono:i:able J •.Aubrey Mat.thews,; Judge of

the Circuit Cour-l;of washington County, Virginia.

Mrs. So Cre'iriey I Court Reporter" ..was duly sworn

in the manner prescribed by law"
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I

1

2

3

4

5

6

7

8

9

10

11

12

13

County, To-wit: The Jurors of t.he Regular Grand

JUr'\j,e-apanelled and s\'JOrn in and for the body of

Washington County t in the state of Virginia" at

the term of the Circuit Court, held in and for
said county, corr~encing on Tuesday, the 11th day
of January, in the year of Christ 1977, upontheirl

oaths present that Jerry Dean Stillwell on the
9th day of January iF$. the year of Christ 1976,

'. in .the County of Washington aforesaid, and wi thin '.

"chejurisdic'cion of "theCourt aforesaid, ..in

violation of Section 18.2.248 of the Code of
Virginia, 1950~ as amended, feloniously and unlaw-
fully did sell, give or distribute Marijuana,
listed and included in Section 54-524.84:4 of .ule

Code of Virginia, 1950, as amended, as a Schedule

upon .the informa"i::ion of the following witJ,'less

sworn in Court and sen'c by it. to t.he Grand Jur".l:"

Trooper L. E. LmwerJcli
• Indictnlen't number

1-77-30: "Virginia-washington county, To"'wit.~
The Jurors of t~e Regular Grand Jury, empane11ed

and SVlorn in and for -che body of Washington County

f
I

I

14

15

16

17

18

19

20

I Controlled Substance,agai~st the peace
.digni ty of the Commonwealth of Virginia.

and I
Presente

j
~'

21

22

23

24

25

in the State of Virginia, at,the term of: the'

Circuit Court, held in and for said county~
commencing on Tuesday., the 11th day of January t

in the year of Christ 1977~ upon their oa'chs

presen't tha.t JerrY Dean Stillwell, on the.9th day

JO CREWEY
COURT REPORTER

RT. 2. BOX 262
MARION, VIRGINIA 24354



• , .'" ," ,;V,"'.I' .."

. J.: ..

, .,~ .. ',

cour~c SJ.,d sent: by it to .the Grand Jury. D. H.

1950, as amended,' as4,0£ the. Code of Virginia,
(p

JO CREWEY
COURT REPORTER

RT. 2, BOX 262
MARION, VIRGINIA 24354

and unlawfUlly did sell, give or distribute '
Marijuana, listed and included in Section 54-524.84:

the Code of Virginia, 1950, as araended, feloniousl

said, .and wi~chin the jurisdiction cf the Court

aforesaid, in violation of Section 18.2-248 of

Regular Grand Jury" erapalwlled and sworn in and

the informa-c.ion of the followil1g witness SWOl.'1.1 in

?f the ,Col"r.mon'lrlealt:h of Virginia. Presented upon

i'

sell, give or dis.t.ribu'ce l'ft.arijuana, listed and'

included in Section ..54-524..84: 4 of the Code of

--_.. - _ .. _.- .._. --,-_._- ~
,of January, in the year of Christ 1976, in the

County of Washington aforesaid, and wi thin the .

jurisdiction of the Court aforesaid, in violation
of Section 1802-248 of.t:he Codeof'Virginia,'

1950" as amended, feloniously and unla'ljlfully did

,Virginia,19S0 I asame:nded, as a SChedule I Cort-

in and for said county, cOl1'Unencing 'on Tuesda,Y,'

.~e ,11th day of Januaryg in, the year of' Christ '.'

1977, upon their oaths present 'i:.hClt Jerry Dean

stillwell on the .26th day of January, in the year
0::; Christ, 1976, in t.heCounty of Washington afore-

,trolled S'Ubstance, against the peace and dignity

Smith". Indictment number 1-77-31: ."Virginia-
,Washing'con Count.y, TO-'Ylit.~ The Jurors of the

.Virginia, at. the term of the Circuit Court,~eld'.

. for the body, of Washington County, in 'the State of

1

2

3

4

5

6

7

8
;... .. ,'. :.,'." ,",' ,

9

10

11

12

13

14-

15

16

17
18

19

20

21

22

23

24-

25
.,



",' "

witness' sworn in c'ourt and serrc by' it',~~othe ,\

"

'Pre'sented upon 'the 'infOl.'1nation of the' following',

""l/ •

'. {~",

"!

. "

.1 :",;

' .•<

,,'~_ ;' .~ '•• ~, , ,',.';."'~" I

, '

I ~ ;

Now,' Mi-.~stillwell,:;
: ','., '... ','

" '. ,," : '. ~. • • f - •• ( ... ' '.' .• , '. i'.

; .

, " "! I •

',',

:;' .::("

Smithll.' ,

, .. I. I

D. H.
your name is Jerry PeanStillwefl?' '

Grand Jury:

24.

Yes 'sir.

And what is your age?

And where do you reside?
Glade Spring.

And you are presently at larg~ under bond? '

Yes sir.

in each of 'c:hese cases? '

a Schedule 1. Ccint:colled Substance,' against 'che

peace and dignity of the Commonwealth of 'Virginia'.

each 'case?

receive if found guil'cy' - the 'minimum punishment"

and' the maximum' punishmen'c?

rle has consulted with you in connect.ion with each

case'and has explained to you the seriousness of

Yes sir.
He 'has explained to you the pUnishment you may

Yes sir.
He has e~lained to you and you, yourself, under-
stand you have a right to enter a plea of not

guilty: to have a jury hear the evidence1 the jur.l

will deter.mine yo~~ guilt or innocence and.the

Yes'sir. :,

•• and 'you' have employedI'4.r.' Yeary to represent you

1

, , 2
~, .-f'

3

4

j 5
1-

6
A.

7- Q.
8 A.
9 Q•.

10 A.

11
Q.

I A.
I 12
I Q.I
I - 13

14- A.
15 Q.
16

17
,

18 A.

19
Q.

i 20

21 "

A.
22 Q.
23

24,
[.

",
'..

25
}O CREWEY
COURT REPORTER
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23

"', ..



.conserl't, the Court will hear 'theevidence~ determi e

jury fix' your punishment.? ,.,;, I
"y~s sir.,' •

.He has G},.'P1ained ~co'yo'li and you \uiderstand that you

\' .. ; _ /".r ..~__:', ,

,Are there any wio1esses you desire present today
No sir.

. :-;.....i..,.

his repr~sentation. of you?
NO sir.

your guilt or innocence'and" fix your P~"'lish.--nel;"lt?

Any complaints against the Sheriff's Department of
Washington County," 'the ,Stat.e Police or '.any other

law'enfotcement agency 'of the conunonweaith?

Do you have any complaints a9'ainst~r. Yeary, and

to your case ? .

Yes sir.

.,

Court makes a mistake as to the law as it applies

Alright, in theeVel'lt th.a~c.you en'ter a plea of

, guilty, do you understand that -the only appeal tha-~

you will have from this Court is on 'the ju,risdictilnal
grounds of the Court and.,by that, I mean, 'that the

Yes'sir.,

Yes ,sir~'

, Do ,you also understan.d .that you 'llav~ a

,have ,a right to. enter a plea .ofnot~ 'guilty, and if

. ,the, Courta.."'ld .the ,AJctorney for' the common.w.ealth .'-
, '. _ ' ,"'.,,"", ; ~'..d

':'. :~:~,', .

Q.

A.
Q•.

Q.
i

A.

A.•

Q.

Q.

Q.

1
-', ,

\ ' ) 2
......:./

3

4

5

6

7

8

9
{;;'; ,

10

11

12
I

.1 13

14-

15

16

17

18

19

I 20

21

22

23
who are not present?

I .
I \

24'

25 A •• No sir., . t
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1 Q.
'/ 2 A.t \'

I 3 Q.
I
I 4

5
A.

6 Q.
7

8 A.

9 Q.

10

Are you ready for trial at this time?

Yes sir.
Alright, on Indictment number 1-77-29, the first

Indictment which the Court read# what is your

plea?

Not guilty.
Indictment number 1-77-30~ the second Indictment

that the Court read to you, what is your plea?

Not guilty.
On Indictment number 1-77-3It the third and last

Indictment that the Court read to you, what is you.

Do BROWN: Yes sir, in each case, Your Honor.

THE COURT: And for the record, the Court hereby consents to

THE COURT: Alright, and on your motion on the multiplicity,

11

12

13

I' 14-

15

16

17

18

19

20

I 21

22

23

24

25

A.

Q.
A.
Q.

A.

A.

,plea?

Not guilty.,
Alright, sir, do you desire a jury trial?

No sir.

You waive the jury?

Yes sir.
Mr. Brown, do you consent for the Judge to hear

these without a jury?

hear these without ~ intervention of a jury. Do

you have any objection to the evidence being

presented on all three cases together? Subject to

the objection of your attorney?

No sir.

the Court will hear you and rule on that motion,

)0 CREWEY
CO[JR T REPORTER.

RT. 2. BOX 262
i\1•.•.tunN. \'ll\Gl['1~,i\ )., \.\,1\~a



f <t

1 Eo '~EJI..RY~ .Your Honor, ''ie would ask for the rule.

2 .T"'dECOURT:. Alr.ight, all persons. here e:h'Pecting to testify , :
\ I ,-•..•. '-"

3

4

5

followt.he Sheriff. .'.1'hat. includes' all witnesses

for. thedefendant,.too.
(".{.\he:t:eupon, . all ••.••.itnesses were excluded from the, .

courtroom) ~ ~
6

'FrlE COURT: ,!'iY9U ,ma.y proceed, .11t' ••' Bro'ViO ••

D. BRO'Vt.'N:.. TrQoper Lambert •.

; ..
"

rJ i'

8 E. YEARY: .Your Honor I is this on my motion? .

9 T:aE'COU~T::OIlt.he evidenCe in tl'1.e case, l1r. Yeary.

10

u.

,Eo YEARY.; Oh/! had some other motions to make prior to.'" '::~:,
.. ;, '

T.his,. I didn't realize' the Court was going-to"

12

13

14

, hear all the evidence ..

THECOURT:Didrt't,theCourt indicate that'it was going to hea'

.the evidence and take your motion under advisement
and would pass on it when "(;heevidence was heard?

15 E. YEARY; 'r. didn't understand that -co,be the case, )tour Hono' ..

16 'I".CiE COURT;Alright, that is the, case, Mr. Yeary.

17
18

E. YEARY: Your Honor, we ",ould. also have additional motions

.if we could maJ~ei;hem at this time.

THE COURT~ Proceed.
19

20

21

22

23

24

E. YEARY: Your Honor,. firs~c of all i we would move to disl1uSS

all t.hree indictments on the basis, first, that
all three Indic'~1ents are void. for vagueness.
They fail to inform the defendant of what he is
accused, that is, they do not name the person to
whom the alleged Controlled Substances were given,

2q
25 .sold, or distributed and, thereby, 'allows the

It. ,"',:' '
~:.;,;" •••'f x~ .,~' ;:..~
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1

2

3

4

5

6

7

8

9'"

10

11

12

13

14

15

16

17

18

19

20

21

I"'; 1

;,."

. ~!.'. ,

-,
-', 8.

Corr~onwealth to potentially reduce his rights to
not 'be placed twlce in jeopardy. 'It would be in
violation of the due process clause of the 14th
~nen&nent of the Unit~d States Constitution and
would subject him to double jeopardy, also' in '

violatio~ of the 5th ~~~aendmentof the United
states' COl1.srtitu"cion, and Article I, Section 8, of

the Virginia Constitution. Also, they fail to I
infor.m him of 'the nature and 'cause of the accusati n
in viQlation of the 6th Amrn~ndmentofthe United-

States Constitution and due process clause of the
15th~~~endment of the United States Constitution:
also" Ai-'cicle I,Section 8 of the Virginia Con- ,,'

stitution. We would ask that' all three Indictment
be 'dismissed for that reason.'

I recall they wereretu'rned by, the Grand Jury 'that

conveaed on the 11thdayof January, and the In-

dict::ments themselves were returned the month of ,;,

JanuarY, arid theCourtdoesri't 'recall the dates on
thern. You ha.ve a V'el.Y adequate remedy on that if

there is additional information reqUired, by 'filin
a Bill of Particulars if you desire that, so your
,motion is denied~ '

22

23

24

25

,E. YEAR¥;; Your Honor , our' second motion', would be that wa

to dislniSS tl':te indictments relating to the date of

Januaiy 9th, 1976. -~qehave 'two indictments

which araidentical and we suhuit that that would
I

JO CREWEY
COUR T REPORTER
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•• ¥

.' also •..•...

. .be placing him in double. ,jeopardy. ,':Chat woul<l

'. "
Alright, sir., Your Ronort c:t would also submit
I '. :

"chat. the Code Section u..?'lder\'lhich we are' now,

isn't it, Mr ..Yea~~?

proceeding is un.const;itutional.inthat.for the
, controlled SubstanqeofMari juana that would . "

. TP~ COURT:••• that. is the same as ,th~ motion tha>t you her~to-

fore made tha.!: the Court<took .under .advisement,
. , -. . . . -. ":'

I. 1

2

3

4.

5

6

'I

8

9': t •.•. ,..••.• :., ••. ::, .• , '. " , a:mount'~co•••.. the poten~cial punishment under this'

10

11

Statu.teamo~ts tq .crue;land undue punishment and

'!tIe 'ltlould ask that the indictments be dismissed.. ,

for those reasons.
12 THE COURTe That motion is. denied.
13

E. YEARY; We 'VlOuld also submit that Section 18.2-248 of the
14

15

16

Virginia Code,under which. \'16 are nowproceeding,' .

.is unconstitutional on its face .'Vlhichplaces ,the','

burden of proof on the .defendant for what should

17

18

19

be a lesser included offense of accomodation, and
it is also void forvagu~ness in that it has no
standard of proof as t,o the ,defendant ~s burden as

given by this CodeSectiqn.
20 ~iE COURT: That motion is denied.
21 E. YEARY2 Thats all we have a.c this time, Your Honor .•'

25

22 TIm COURT: Call your fi:i:st witness,!l1r •. Brown.

23 L" E. Y..,Al'1.BERT e

24- having first been duly sworn, testified as follows
DlRECT,~1IN~TlPN:

JO CREWEY
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a;Lso ••.•.•
be placing him in' doubl~ jeopardy., That would, '.

THE COt1RT: •••• that. is th.e same as ,the motion t:hat you, hereto'"

fore made that theCourC ~took .under -:advisai11.ent, .

1

I'
2

._.,,'

3

I 4

5

6

7

8

, , ,~ 't M ~ ?~an .. l. ',' r •. ~eal:Y ..

E. YEARy: Alright, sir. Your Honor,,! would also submit
, '.

tha.t the Code Section under \",hich 'VIe are, now.

proceeding is uncon~titu~ionalin ~Chatfo~ the
.Controlled Substance Of Marijuana that would

:.."'

9", ",'''':.' ", , . amountt.o ••.• ~the, po'cent.ial punishment under this " :.. '.)

T);iE COURT,& That mot;ionis denied.

E. ¥EARY~Wewould also subm:~t that Section 18.2-248 of the

Statute amounts to cruel and ~ndue p~lishment and
'Vie \"lculd ask 'chat the indictments be dismissed,

, ,

10

11

12

13

for those reasons.
, "

I 14

15

16

.17

18

19

20

21

Virginia Code, under ,,,,hich,"Ie are now proceeding I'

'is unconstitutional on its face which places ,the
burden of proof on the defendant for what should
be a le,sser included offense of accomodation I and

.it is also void forvaguoness in that it has no
standard of proof as t,o the .defendant 1~s burden as

given by this Code Section.
THECOURT: '1"'natmotion is denied.

E. YEARY:Thats all we have at: this time, Your Honor•.

22 THECOURT:Call your first wi'cneas,Mr. Brown.

23

24

25

L 0 E • 1..J\M.BERT /I

having firs'l: been. duly SWO:i."n, testified as follows

DIRECT.EXAMIN:~TION::
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1 BY: DAVID D. BROWl~;

the Virginia State Police.
I was participating in a narcotics programwith .,'.

:1

In JanuarY of 1976, did you have any particular

.....

. ','.~ .

Trooper.

Please state you~ na~e to the Court.
I 1m ',Ilrooper L.E. La-wert ~ I •m a Virginia

" , ~...
'ass!gmnent with the Virginia' Sta'ce Police?

Q..

Q.

A.

6

2

7

4

3

5

" "

8

9

Q.
'. . '.

Did you have occasion during the month of January,'

1976, to be in Washington County, Virginia?
\ . _. .

'\', . ',": ',.'

10 A. Yes, I did.

11

12

Q. I will ask you if you, in January of 1976, became
acquainted with the defendant, :Jerry Dean Stillwel' ?

Yes sir.
13

Jt4
Q. Andon the 9th of January, 1976, did you hava any

transactions or dealings \~i.th the defendant, Jerrj

15 Dean Stillwell?
16 Yes sir.

17

18

19

20

21

22

Q.

A.
o.
A.

Andwhere did this take place1 any transactions or

dealings you had with Jerry Dean Stillwell?
It 'cook place in Glade Spring, in Washington Count •

Specifically, the loca.tion, please? Doyou recall

Tr1is took place partly at his residence, which is
on the Ea.st side of Glade Spd.ng, and also' con-

-.:.r- '..' ,
eluded at the skating rink inside the Town there.

23

24

Q. Both of those rliein washington County, Vir~ini a?
:' d ' ...

Yes sir. i l .
. :.;

25 Q. And just what took.,f1ace or what-'transaction was

JO CREWEY
COURT REPORTER ,29
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,;."...... . .•.

I
I
1 '

1

2

3

4

there between you and Mr~ Stillwell on January
9th, 1976, in \'V'aahing'con County, Virginia?

I had occasion at. app:o:oximately 6: 20 P.M., in, "
fl"" • • "I ri ,;~

that neighborhood, to receive two bags of browni~h
green plant.-like "'mi:lterial from him at his residenc

.5
and upon hiB J:lZ<,[llcst, ::::gave him a ride into TOWl~

6 to the ska.tin~ rinl;.. Whe1'l 'VIe, :ceached the ska'ting

7 rink, at. that tjJx~eI peloid him ,$30.00 for these two

8 bags of ~~terial.

9

10

HO'Vl did you happen ~co :cecai ve it'? Ho""",:did you get

the material from hili'l? vV-ha:t' occur'red prior to tha

11

12

time that. caused you to have i'e delivered to you'?
.,

He ,,\7as approached ••• he wus walking Bear his home

and a subject in j~~evehicle with me, 'Tommy Po~ter
13

knffi'l him and made 'th.€! in'c.roduc';;:'ionwith' him for

I 14 t.he pUJ••-pose of buying alleged I-larijuana' from hi,,1.:

15

16

Q. "P..ndwhat. ~laSit •...,dha.'c are 'che specifics of .'ehe
,}

transaction', v~i::il.at'1did youfjay t.o him and what. did

..
21

22

23

24' Q.

25
.'

time.

From the tilue that, you, h.:id th.is convexsation, how

He quo'tad aprioe of

it d01ive~ed to you?until you had
/'

I

JO CREWEY
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long was it.

.,
$15. 00 per bag and I agreed to buy two' a'l:. that

",.\

Well I as I saYI TOLXUY Porter introduced me to the

1?-esay to you, and vil'lat did he do al1.d wh.~ did you

do?
A ••

20

19

18

17



I

1

2

3

4

5

6

7

A. He \':en'cinto the house., ••.or we went into the, house

,with hL-nand I secured it inside the residence

, ,there. ,vie left there and he was going back down:

,,into Town and he as'k.~d,rue £oJ:'"a ride' into To'Wn. ' , '

'\\le irt:~nediately' received the$tuff,,;; .wel.l, shortly.

after we arrived there and spoke a :fewmoments, :.' •

,we received it and 'ltie iznr(l.ediately' left an~'itlent' to

','the SJ~tiIlg ril'lk:vihere: we let him out and ~chen

8

9 Q.
,I paid the nv•.mey to him. !

And you paid his pLica for it?
'Ye:3 zir, I paid him $30.00 for it."

:.'\"
f,. :,'

:. ,~~~.

: •. '; ','

22

23

24

25

o.

A.

NO\\f,the two bags of bl."o'Wl1. plarit raaterial ••• what .

did you do with those bags that you received from
Mr. Stillwell on January 9th, 19761
I carried th~" on my person until! reached my
residence where I placed th~a in a locked steel
'00;': that., I have in my residence for temporary

custody of these materials. On January 12th,
I

1976, Imail~d this material to the Division of
ConsolidaJced Laoorato1.')' Services, in RichIr.ond,

Virginia, by Certified Mail~ OnJanuary 14th"

1976,,! received a Cer'cified Mail receipt, stating

they had received parcel number 391122 at that
locationJ which iathe Certified Mail,numb~r tha.~

,,-.

this parcel 'was sent:. by.

The .mat.arial tha:t you sent ••• how did you send it;'

'what type envelope'd.id you send it in?

I sent this material, fi.rs"c:". in 'awhi te envelope/.. ,

JO CREWEY
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13.
1 '.

wnich"had an evidence st~~p on tho outside, ~nlich,
";. '.:

1 did.

14ail as Co.mmon\llealth's Exhibit; one, and t:he

Mr. Stillwell, seated over here.

.'.. '

This is 'the receip'c for' Certified Mail and also'

the acknowledgment. of the receipt?
Yes sir.

I itlculd like ~r.o introduc,e the :ceceipt for Certifie

grean plant material.
From whom did you ;ceceive it?

was filled out. This was placed ins5.dea yellow::

Consolidated Laboratory Services. On the outside:'.

vVhat material did you place in it?
I placedt\'10 plo.ztic bags, each containing b:cownisl1

envelope which vias a.ddressed to the Division of-: ..
,to

~\7hoplaced the mat~rial in the white envelope?,.

of this ,'las att,.:lched the Certified Mail receipt ..;-",

at the Poet Office.

2

31

4

5

6
Q.

7 A.
8 Q.
9 A.;

10

11 Q.'

12 A.
Q.

13

14
oA.

15 Q.
16

\ ..•.-

I J

I
I
I.

17 acknowlec19-;l'lent as COillffion'l:10alth t s Exhibit tVlO.

18 'IT"rlE COURT: They will be so marked.

19 (~hereupon, Commonwealth's .Exhibits one and t~~'

I 20
were marked for identifica~ion and filed).
D. BROvlN;

21
I'll ask you if this bro'Wll envelope, if you

I.
Iaddressed it and if you were the person who placed

the Certified Mail number on it? "'.

Yes sir.
And wnz,t. is t.he nU ..T'Q1'.)cr on t.hat bro\"m envelope?

{

I ,~
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1 391122.

, I

: I

ri
\''.,j

2

3

4

5

Q. Alright, I wouldlike to introduce this envelope;

as Common\'1oalth's Ejchibit three. I'll ask you .if:

this is the 'Vlhib,;; envelope that you placed in the

bro\'m envelope about which you have already

testified tha'c you put two plas.tic bags in that i:.

6

7

8

A.
Q.

you acquired from Jerry Stillwell?
Yes sir, this is the envelope.,
Alright, and is this your w.ci-l;ing on tlie outside

. "

9 of it?

10
A.• .Yes sir.

",'

11.4 E. YEA.T.tY: Your Honor, 1: object 'CO that.. I don I t think

THE COURT: vii 1:.h the corl'\:ent:s?

D. BROWN;Yes, wi'ch 'che contents ••

/

I I d like t.O introduce t11,i5 bag as Comraonweal t.hI S

Exhibit four - this envelope.
Q.

12

11

13

15 releva.ncy of}:;.;u,1.y:of these documen~c.shave been .. ,'.

16 shownat this POil1.t.

I

I

17

18

19

20

THECOURT:T'ney \'1i11 he so marked and introduced into

evidence.

(Thereupon, COUil110mrieal t.h I s Exhibits three and.

four were marked for identification and filed).
D. BROW~!:

21 Q. ¥ou personally sent ~le envelopes containing the .-
22

23 A .•

material "tilat you wanted analyzed?
I sent them to tlle Division of Consolidated . ':..

24

25 Q••

Laboratory Services at Richmond,Virginia.

And did you receive a certificate fro~ th~~ of
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,THE COURT:: It: \\Till be f:lO marked.

1
IJ:..

2
Q.•

3 . .';"A.

4 "
'Q.

5 A~

6 Q.

7 ;. '1?.•.•

Yes si~c;,

('l'hereupon, COI.Th"UOnvleal th •13 EyJ'libit#5 was marked '.'..

P..ndIOll ask you if you have it \'Tith you?

iAnd is'this the original of that: certificate?
.~:." ,,:~

And vn1at certified mail nurr~er does it have on it?
391122.

Alright. I \"vouldlike .to introduce this certifica e

'. and "thG)' c~py"has heret.ofore bee~ int:roduced in t.he

District Court and the Circuit Court of ~ashiri9ton
County, ~s Ccmmonwealt~'s EXhibit #5.

Q.8

9

12

10

11

j \ i.

I

I

1

for identification and filed).
14 ' Your Honor, we object to that as being hearsay.

l
15

16

,'11iE COURT: Overruled, Mr. Yeary .•

. 17
THE COURT ~ You rc:.ay eif:am,:'i.ne, lJIr. Yea1."Y ••

. -,;'.'

18
BY: E.

r
19

20

Q. Trooper Lambert, I believe that you have been
testifying abou.t't:he events that occux-ra::lon

',. :,'

<.

21

A.22
Q..

23
,F•.•

24
.0..

25

tJanuary 9th, 1976, is -chat correct?

Yes sir.

And ~~~endid you first aee Mr. Stillwell that day?
Tha.twas ~chefirst tL'tie' I had seen him tha.t day •..

Where dld you first see him?
Ii
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He vtlUS '''Jl<:llking nea.r his home •.

He ,,,,as we;,,j.king i.n the road?

of att~~ting to purchase anything or obtaining
anything from Mr. stillwell?

f'.-.i"1d\1'0re you going there for the express purpose""

t.O his hOUS0~

&~dyou all picked him UP?
I bel.'b~vehe ~las irlalking toward his house ..'

1 •'I)~•

( ;-, 2 On,: '

..I.

3 E!, ••,

4
'Q.;

;~J..~
5

6
Q.-

7

8

9 Yes nir..
0.. And\vould you 'have stopped there on that. particula

11

12

occasion, or did tiA€ fact that you just happened
'co see him Ol'1 the road, make you stop there at thi

time?
No, that is ~n1ereW~ were going - to his residence

I
I

13

15

16

Did you have

:No •.

any id0a whether ox not he would be;"

17 Q. ~lat was just by chance that you happened to catch

18 him?
Yes.

And did anyone go inside?

Had you been 'to his home on other occasions?
On one occasion I was there, but I didn't go insid •

•. ,'f~".:i
:,,'

And he ",fas wi t11 you,

JO CREWEY
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TommyPorter •.

Yes sir.,:,

"ilia 'Vlas thi. s?

A.
Q.

A.
;.

Q..

A.
Q..
'A.

Qo'

20

19

21

22

23

25

,24

l

I



.d,. ••

1 Yes si:c ..

2

3

4

5'

6

7

Q.•

A ••

Q.

F>..ndwhGl1. VlaG t:h.is in rolation to January 9th?

If I can recall coz-rectly I I'd say ,,,ithin

~'las I'h:"..St.il1't"lel1 at home on that occasion?,

Yes sir.

Was there al;1.Yroason ""hy you d:tcm' tgo inside"'"

8
'(:joe were .taken there by TcrnmyPorter and he didn't.',

11

12 Pt. •• '

13
Q.

A .'14
15 Q.
16

17 P.~

18 '1.
19 A.

20 Q.

l\. <.

21
Q.•

,22 A..
23 '.'Q~

,24

25 ,f)".
.

'., :.;

.'
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Yes sir I it '\fJas av;~,ila.ble.
/

Bave you ever supplied any beer or wine or
No sir .. '

of that nature to To~~¥ Porter?

Yes sir.

He had been. in your car on several o't11er occasions

T\'v'o or .three months I '\I",ould guess ..

P~td you all smoked Marijuana together before?
Yes sir..

TommyPorter was a g-ood friend of Mr. still\V'oil's,

Howold "!Tas Tom,'Uy Porter at the time?

I believe he iliaD •.•••.he was a juvenile ••• I believ:e~
", I'

Ton:zr~y Forter?

imd h01;;7 long had you been running around with".,

want us'togo in wi'Ch him.

Well, it. seeri1cd like they '\IITere ••• I don I t know.•

he "las 17.

is that correct?

'And you had supplied it on occasion?

Q.

9.

10

L

L

I

I

L



1 Q.• You say it ~Nas ~~vailable.. Does that mean you

2 supplied it or just '\"jh~t do you r•.~can?

3

4

A. It \\1as in the vehicle and had he 'Vlanted it, he

~::ouldhcNe had

5 Q. VJcl1, you gave it t.o him, didn't you, isn't that ....

6

7
A.

correct';?

Ii' he cZ'aru-;:, any in the vehicle, that 's tr"\la. I'.

:don.'trecall rigli:t off hand him drinkin.g arlY -<

8
l"iiaybe on one occasion he did drink - other than.

9

10 Q.

11 wa.s?

12 No sir.

[

13

14

Q. ,!'oI:d 11..0.••." long ha.d you been 'i,1i'orking under cover in

t.he Glade Spring al:ea prior to Jcu'luary 9".h, 19761

I believe i'e. was about AUg-US';: - somei..,rhere in that
15 area.
16 ,J':u.'1.d ."lould it be safe 'co say that, in general, you.

L 17 'V'1ereingratiating yourself and .tr;fing .to'malc.e

18 friends 'iI,i'ch ~cheyoung people in this community?

.. ,:;' ..

people would normally hang out?

Yes sir.

Yes sir ..

3',
. .

JO CREWEY
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Yes sir.

this period of t.ime, the Tov.'n Square, \'.lhere young.

I 'cakeit that:. you",vlould probably ]dnd of hangout

TmZ'~ny Porter Vias one of them?

Was the corr~on ga'fueringplace at the time, or duri g

A.

Q•.
A',. ..

Q.•

Q.

20

22

25

21

19

23

24

L

I
I
I



therG yourself?
Yes sir;,

_~.fl1enyou went to Mr;, Stillwell fS hOUS0 on January.

9th, did anyone alGa acocoIrlPany y~u.'!

David v'leaver ,~ao there~ Of course, Trooper Sm!tli
was there~ Torrrny Porter and another blacksubj~6t

::' • • .' •• ' -.: I'.~"'.

I only Jmew as 11130".

David Weaver was there~ Did you•••di~he came

'I'J~S this pe,:son charged •.......this IIEoII ••••• was he

. .'~

':: .

Trooper Smi'l:h. This subject named ."Bou•

Yes sir ..

l~'"ld Torro:ny Porter came. with you also?

Yes sir.

you?

ever charged ....•is that a person who had ever be<m:
.charged? ........

No sir ..

He was just present?
He was just along ..
How old is "Boll?

I \'lOuldguess him to be approxima-cely 30.

So five of you were there •..•did all five of you .go .

in?
. . . .

. . ; _ '; ~ ~ .:' !.; i

No sir ..

HOVo1 many of you went ~nBide?

Trooper Smit.h and myself and Tommy porter, I know
for a fact ..

;J)...
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I.
I.
I

l

L

L
,

I.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

IS

16

17

18

19

20

Q.

Q.

Q.

Q••

Q.

Was David Weavor inside?

'tiu1a the.s.l? \'i110f.'"ol. did you origil1ilt:.C lfOur pla:r;. 0:'.

J~Ul.!l.:lY 9'ch \:0 go 'to ¥~,. Stillv.'oll's?

~Vl'o) t.alked '1''O'lr.m,y:.?o:.i:tor iAlw ta:-..inq us over tllere.
;.. J

Whendid l/'OU ar:C~'1G'e ~O~ 'I'Cii(mTJtvorceX' to take,YQu:

o"vor tllGre '(

.V';ben?

21
.~.

22

23

24

~'1.C1il did you o:ri~;tna:~e-the t,lan 'to go .to StJ"ll\Y'all s

house I you a~"1d T:roo~P<i9r &nith?

25
to take us OV(3;r thc~;o•.

."J
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1

2

Q. And you asked To;:mllY to ta}.:e you over there and

help you get 80nw Marijuana?

And do you recall \'Jho,,,as standing in t 'he room

3

4

5

6

7

Q.

A.

About him taking us over there for that
yes.

when you arrivad at the stillwell house?
His r~ife was there and child.

Did you all si'c dOWl:l?

8 A. I don.'t know any of the rest of Jchem
" f,

9

10
,~..

Q.

did ox: not.

How long did you stay there?
..

:~
:,.: .... '.,

11 A. Just a fa.",minu'c.es. Just a very short time.

.' ,
12

13

Q.

A.,
Ho~",old was the child that was there in the house?

He ",as ver".! small - maybe a month or t,,'10 - pretty

~nl0 originated the conversation on that occasion14

15

16

small ..

about purchasing Marijuana?
I don.' t recall e::{actly ,,- probably TommyPorter ..

.'
" ...

I
i

17

18

19

20

21

22

23

24

25

Q..

Q•.

A.
Q.

And that would have been pursuant to your request
and your instruct:i.ons?

lJo, Tommy, You r..no'V;t' , ",aan' t '\'rorking \Ali th me or

anything u ~'7e just talked him into taking us over
/'",-

there~ I don't reca1i-t who initiated the con-

Could it have been yourself or Trooper Smith?
It could have.
J.mdIf Tommy Por'ter had done it, it would have be

because ',ou all hnd a~ced him to do so?;; "i
JO CREirEY
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D. BRO\-n~: I object. t.o that. He has already answered t.hat.

'I'lts: COURT: t-1r•• Yeal'Y , let.' s don't repeat, please ..

rNhen did you ask him or whoever asked l"..irn t.o:
i

purchase the Marijuana - do you remember what was

. ,$15.00 for a bag. It was a little cheaper than Wl1 t

WG had been buying,. 'so Ire."\lexnber saying something 'if;
about "well, that I s a lot more reasonable than the i,

, ..
.~

.,!

said?
Not. •...,orc1-for-.\.lord. I asked l~im, you bow •..•.~W~
talked about the price at one'point and it was

'":'. "'
A.

Q.

E •• YEARY:

I
1

I'
2

3

4

5

6

7

8

9

'. 10

usuallt, so I vJent a,head and' told him that. I 'o/0uld
11'

12

13
Q.

take two bags. .
There wasnOt any quibbling or anything
over "C.hG price oran~tthing like that?

haggling"~.,

14 F•• No sir.

15 Q. And viould you describe the scene there at the time
'.' .~'.

16 as maybe one'of a frieodJ.y nature: one between

17 friends?

18

19

A. Well, there were no argumerrcs or a..'1ything like

that •. ' I diw'1' t lti.""1oW the people ~ that was the

first::. tLlle I had met. them and as far as I lmow,

1 ..

20

21

22

Trooper Smi'cll had naver been .there ioefore. Tommy

Porter, obviously, knew them and they knew him. i •

Did you all srnoke any t.ogether there at the time?

23

24

I don' t recall smoking any of that.. \vewere there

only a short time and he asked t.ogo back downtown

25 Q. And 'VIhen you and Trooper Smith went there, I take
') to.. .'
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1 it Trooper ,Srni'::li ".,ill probably tGst.ify that:. he

~-
,(I e::~')ectthat he propzibly v",:ril1 .•

transact.ion ':

And tha.t. \-"as at tho same t:tme1 part of the same .....

that correc'c'?

got. something himself Ol1 t.hat smne occasion, is

'iJell, ri'rooper Smith carried his O\'1Yl deals' out...>

I dic1.'1.I t have a.nychirAgto do ...•:Jith 'that.. .i: neve]." .
A ..

Q.
1'.••4

2

5

3

7

6

I

I

8

9

~.... -' . -,~
asked mxn t.o sel'l Troop0:C smi th any. I asl\.edfor'

, ~ '. .'~. ',' .,

10 Q.
.', -

I mean, you cma Trooper smith plaq:rted .••.•you were

11 working as a toam?

any substance from Mr ..Stillwell, that you all

would get some'?
Well, 1.canit hardly say that. We both went

12

13

14

15

A.

Q.•

Yes sir, we worked as a to.::un.

You had pla.nned, ! take ,it, that. if 'lOU did obtaill.l.• '

16 for "chepurpose of buying it if it ,,,as available,"

17

18

19

and if he could set:. up a deal, he bought it., and'

if I could se~c u.p a deal, then I bought it.' If.

both'of us set ,up a deal on the same occasion;
'!.::' .:! ",'

20
then\'le both bought.i t. and he v,as selling to two'

~ different people and ••..
21

22

23
D~'BROt'v'N: •••• you did ask him that.

LAt1BERT: Tha~c is hm., "'Ie set things up. That was our plan';

24

25 E.• YEAR:

for operating on most all occasions we had.
So, each of you ~.'rould obtain the material ••.•that

"J~
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""' •..... ".

not do that?

d:i:Ugs from t!.1.e same person .•

~'Vall, i.f •..• \rIGIl, for instance, if I had a purchase

Do you k.....•.ow ",210 took Officer SIr~th •s raoney?

(.-

'. , .

He was in the front:. seat:,.:
,:) ~"f

, ., ~.~.

I handed my money to Mr .•Stillwell.

correct?
\''1e11, not on .~ach occasion '"

deny t.hat:'1

Yessir, l-ir.Stillwell.

Yes sirit

No sir, .I donI t recall. I knowthat Tro0I:!~~smitIl.•...

money and 'then gave it. to Mr. Still\...,ell, \'lould yo~
\

I can f t testify to th~t. ,~-'d.on t t. have: aIf'/. ~C?te~ '
I' • t I

he v.ouid tr-.l to buy some, you knO\'l, it' ,s no point

:tn,me just: going' ahead and keeping 'on buying'.

on a subject and Trooper Smith, if he didn' t~. the
••• . . 1: '';

":.1

Vfuat occasionn could you single out where you did:

Do you recall who actually took the m~ney?
It was handed directly to Mr .•S'tiliwell.
If I told you -chat TommyPor't:.er ac'cually took your

was your pl~n for obtaining the material, is that

< •••

got into the r~ght rear behind Mr .•St~llwell when
,". .

we drove back t.othe roller rink.

with mG.

At tl1.e time Tormny Porter was asking f'or you,.:£ tak

it...•~.or •...,hoever asked him•.. it you say you can~ t' ,;'
4

recalL, •..he \V'ould also have been doing the same

for ri'rooper Smith, is that cqrrect? I:E TOfL-uay-.I • • .- '-" .• - --' .".-. • _.; ~

'porter had been th0 one to ask Mr. stillwell?

Q.

Q.

A.

Q••

Q .•

A.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

'" ... 23

24

25

I

J
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1 of what Trooper Smith said to him.. I know'that '

2

4

5

we 'iflent there for that purpose 1 that ,I got the "

stuff and I know we talked about the price. . i'.' l

...,.' ..'.' ~~:,:
I thought, you said before that you, did.'"l°t y..now,;+f'

," .. ;.t

,',

Tomrny PoX'-cer clid it;. or not?

I don 9 t recall 'Rhetherhe aid or no.c. I remercib~r':

I-
I

I

6

7

8

talki.ng to him about the price and that was t:he"

first $15.00 ba.g of this material ,that I hadb(;)u'gh
~'"}dI r'P"i1~l1iber saying tha/c it." was cheaper than ",.

9 ,Ylhat ,I '-laa used to.

words. He has testified to that.
THE COURT: Mr. Yeary, plea.se let' IS not .,repeat

D.• BROVt'N:If Your Honor please, Jchat' s repetitious.

I' ..,got his?

At the same time you got your's thel1., r!lrooperQ,.

12

13

10

11

14 B•• YEARY:

15 Q. "lmd did you al1.Q Tz-ooper Snu.t.h stay in' the house;,~:. ..,'

16 t.ogethex all during this time on January 9th?"

17
18

Q.

Yes sir.
Al'llvays wit.hi:n: five or ..six feet of each other?

I
19

20
Q.

.Yes sir.

Now, at that any time •..•! take it that at no t¥ae
did anyone ini tiai:e an.y conversation :cegardil1g .'

21 any Marijuana or any;;'i:ng of that nature, o.ther

22 than either you, Officer Smith, or Tommy Porter?

23 I believe that's corroct, yes.

24

25

Q.. Do you recall a:JJ.1.Y words of in.l:.~oduction from

Torrmy porter, or how did he-go about introducing,/ b ' '
JO CREWEY
COURT REPORTER
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;,,"

, ,

'~ '.

.' i

."., ....::1.

,t,

• ,oil '

is not a usual thing for you to ask their n&'1te or', ' '

for thern to ask you yourl s.

So, if you are muong friends,' people take you as

I believe t:"lat. is all at this time.'

If there is 6omebody to vouch for you and take you
in.

a friend alDo?

having fir:';lt' been dulyswomj testified as

statayour nan1e to th.e Court., please. ':> :,'

you to Mr. Stillwell?
I don't believe he ever introduced us really. He
might have said tt.•.at I was L,es and this is Doug.

I don't recall him evcr'mentioning,our names,
really, other than that. That is usually enough
to somE.'One that is kr.lown in the same circle" " It,"

Doug'l.as !'I. Smith. ,
"y;;

• I

JO'CREWEY
COUR T REPORTER

RT. 2,. BOX 262
MARION, VIRGINIA 24354

introc1u.::!eany additional evidence, for the common;;...;

the cormnohwealth?

'wealt~ on 1-77-291

Q••

THE COURT: No,,'!, I".i.r..B:covm., for t.he record, are you going to

THECOURT: Alrigh:t,. so t:his is the evidence in 1-77-30 for .'

D.. BRm'JN: l\1r •., Sm.i th"

BY: DAVID D.. BROY\"'N:

D,;, BRCWN~ Yes sir.

follows:

1

2

3

I 4

5

6

7

8

9

10

11

12

13

14-

15

16

17

18

19

20

21

22

23

24

25



'.-.;

..- ~
" .

, ,
",', :,.,'."

, ' ,",'

what means of ";'

46

. ',,

Sir?

Alright.. Eo.•..' old are you?

I ~rould rather not say.
~Jheredo you live?

And in JarJ.'l.la~.1 of 1976, were you employed by._th~i"
. fl .".

, _,i\, ,:::'~
Virginia State Police?

And in what capacity?

.And'! 111 ask you if you were in vJashington County

Yes sir, I was.

of your tiJ:ea, Wushillgton Cow-fey, Virginia'?

And on :that dat~, did you become

Yes si.r.

address?

Where CO you ~ive, Mr. Smith?

And It 11 ask you \-/here you were and where you be-:.

". "

Now, in January of 1976,. were you assigned as

the defendant" J~rry Dean Stillwell?

Howdid you go "c.o th.e residence i
,3D

JO CREWEY
COURT REPORTER
RT, 2, BOX 262'

MARION, VIRGINIA 24354

on Janu~ry 9th, 1976?

Yes sir..

came acquaint:.ed with him; what location in

Washington C01L~ty?

, I was working narcotics as an undercover Tro6per;~!:'"

And is that t.he rea.oon you doni t care "to give

Q.

Q.

A ••

Q ••,

Q.

,""d ••

Q••

Q••

Q••

A.,

Q••

A.•

Q.

Q.

Q•.

1

2
.-

3

I 4

5
r

6

1

8

9

10

I
11

12

13

14

15

I 16

17

18

19

20

21

22

23

24'

1 25



28 ••

1 transportation did you use?

11

.,"j

I,';:"

I did•.

Nr.. Weaver, and ToimnyPort.er.

.
S.l.r I

see, . ~. - ,....

vvhel1.you'got. to s.ti 1l'i,'1el 1 , s house, approxima'l;e.ly::,
"'.' '~...;'.: .' :.

,...>~.:t:::.

~.ndwhat \lIas t:he na tuZ\':) of the dealing or

I ",'QuIdimagine it v.,Tas probably between 6: 00

We were in a State car - o~ned by the state, ~~d

let 0 s see, there ~Jlasmyself, 'I'roope1: Lambert/ ;1et$[

and 6::15 P.M.
i\lright,' and C),;;:'tG:c you got: there, did you have ....

any dealing or transaction\vi th Jerry Dean

Yes

supposed Marijuana, and •••

action that you had with Jerl.'Y Dean stillwell?'

Well, it was approxi~mately 6:10 P.M., that I
a deal' "lith MlC ~ stiJ.l""elJ. to buy b'JO bags of

Q.'

A.

Q.

A .•

Q.

1':"." .

8

7

6

9

4

5

2

3

12

10

13

14

11

15 Q,,' .:. •you s'a,id you ma.de a' deal \V'ith him.
.j

Wl1at ware',:><'....~'

16

17
18

19

A.
Q..

you going to give 'him for the two bags?'

Well, he'~~oted a price of $15.00 a bag.

And did you get' the ••• what. was alleged to

Marijuana?

',~.
;. ..:. ': ~.

I

I

20

21

22

23

24 A"

Yes sir, I obtained b'lfo baqa.'

Eo,..,soon after you struck the deal wi th

gei: .the t\vO bags of the brown plant mat.erial?

Well, it 'was just within a coupld of minutes.".'

Did you see 'i,.;herehe got' it? - ..'

No sir.

. ',:",.:

" ;:.~'

'i.,.: 1,_,

25 Did he 90 out of" the;> .room?'

JO CREWEY
COUR T REPORTER
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handed it to hira"

• '"J .•• ;

,:..:

.: ~:.:. . :~.::

. -

couldn't see ••....here he \r.lent .••.• I donI t kt."lOW where he

Alright., no\'1 what did you do with the brown plant;. " ' .... "\';

material which you received from 1"1r.Still\'iell~;

Yougave it directly -to r1r. Stillwell? .

. . .
I don't re.-nember 'Vlhether I was driving or TroopeJC~.

about that. ••• hOVI you gave him the money?

He ..•• oO I .d.ien i t giVGl him a1.1~lItlOl'ley.. V'il'e

give hL'11 a ride oo\:Vn to G:t'-c\"tLe •••• he was going back",:.

dO\lm i:rlito ToW'll. ~\fegav~\him a ..ride back

the skating rink.
! .:

I believa tha.t he went out of the room, but I

Alright. Nm-.r, \'!hG..\'l did you pay him for'it?
~ r.

v-lell, I just too};, the money out. of my poc1~et.and

Yes sir •

driving the car?

You don '-e. r0..mexnber \,there Mr. stillwell was in the '.'
I:'

~'r.r.Lenyou got into the car you .\'Ie::ce ridin~, who vias

got it ••! couldn't: sec him.

car?
No sir, I sure oon't••

Lambert.

.whel:e;~he money was t.ranzferred 'co.him ••• t.ell

. The material Vias kept on my person until I got

back to my residence and at my. residence I have';.

a box which I can lock- it was a cabinet:. which

only I had the key to , <7:U"Ld it was for temporary. '

A.

0.-

Q •. ;

Q•.

A •.

Q.•..

Q.

A.,

1

-. 2I; -'
I 3

I 4

5

6

7

8

9

10

11

12

13

14-

15

16

17

18

19

. 20

21

22

23

24

25
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.~--~-=.~---- ---''''--~------

1

, 2
\ ._ • ...l

3

4

5

6

Q.

A .• -

Q•. '.

storage of evidence, and the material was stored
in this until it was mailed to the Division of .

Consolidated Labs in Ric~~ond.
Did you mail the l'nacerial that you, ~t from

Mr. Stillwell t.o the Laboratory for
Yes sir, I did.
Howdid you mail it .••..by what :caeans of the

did you mail it'?

r.t 'was mailed by Certified Mail,
number 384520, al"ld 1.:1'1emateriell \'las mailGd on .... ,.

. . " . ,/ :" ',1.
" • J •

JanuaJ."'Y 12-1:11,and then on Janual.'Y14th, I received
. >.. ..' - : ...~~',

a receipt back from 'the Lab stating that they.ha,d;:
. ; .' -. '", .. , ".'

received it..
j

And I'll. ask you if that is the receipt for .. ~1

Certified Mail and also the ackl1.owledgn1el1t of the;.

receip'cof t:.heCertified; Hail? - ';\' "'."/::'
" l:_ " . ::,',;

Yes sir,- it is.

,~...

Mail, 384520, ~.•.s COITu:nonwealth Exhibit one in the,~;;

I would like to introduce the receipt for

Case number 1-77-30.
20 THE COURT: They will be so marJted ;md introduced.

21 <.
( 'l"hereupon .Exl1ibits numberCommol'lwea~th one

22 t\~ were marked for identifig.ai:;.iol1 and filed) •

23 D. BROWN:

24
Q. What t.ype package or envelope did you mail this

25
material in?

. -3
JO CREWEY
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1

2

E~ch individual plastic bag was put into a small
••-,hite envelope and then it was placed'in this

large'riian.ila envelope. .' ~. ~'::'. ',~:.c.
. ::. ~.:;

'. • "r: ,., .. ~':~';:

Is t~hi:S.the large, or outer, envelope that y~~ "~::.n'/
• • ' # ~ ' "." •

mailed' the m.ateria'! in? "/:

",

384520.

D003 it havG on it what

Yes si,r, I did.

To whom d:.td 'you send it?

Did you address that?

,. .' /.

:. ,':.

The D:i.vision of Consolidated Lab Services, Bureau .,'

A.

A.

Q.

Q.

Q~':

A.

11..

7

3

5

6

8

9

4

10

11

12

13

14

15

Q.

of Forensic Science, P. 0 .•Box 999, Richmond,
;... "",

AJ.right, and did you place the Certified Mail
m.Lrnber on it?

Yes sir, 1. did~

16 Q. iHright, I 'II,>'Quid like to introduce, this envelope.

17 THE COURT: COrnDolonwe::ll;ch E~xhibit nun1ber three. . ...:'.'

19

18 D. BROt'l.N: COIi1'/.nom'lealth EX:b.ibit number three in Case number

1-77-30. '

(The::ceupon, Corm:nom",eal th Exhibit number three was;:

What did you put into, the envelope in

the yello'V'l enveJ.ope ••• what did' you put ,in; the

yellow envelope?

marked fo; identification and filed).

Q;

20

21

22

23

25
'.' ':"j.I";'< ,.~.'.,

The srnall"white evid(;.l)~ce ~"'1velopes were p~acedin
< L
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" ;

51

Wno prepared the writing on the envelopes
placed.a.the white envelopea ••••that
in the manila envelope?
It "las placed onthore by me.

f->.•lright, and 'Viha'l::. did you put in those envelopes'/;

Each .incH.vidual plastic bag of supposed I>1ariju.a~a'~

was placed in each envelope.

~~e defendant, Mr. Stillwell.

I ,,,ould l;",ke ~cointroduce these t\'/O as Conunonweaf.

l~.d it was the material you had received

Alright, and these are the t\~ bags that ¥ou
placed in the envelope?
Yes sir, they arc ..

Exhibits four and fivewhichwere'in that
Comrnomrleal 'l:.hE:%.•."'libi 'c. three ••

, "

wi th regard' to the l1la'cerials' that you.sul:.rmitted',".' ') .

JO CREWEY
COURT REPORTER
RT. 2, BOX 262

MARION, VIRGINIA 24;354

Mr. SlTdth, did you recei va from the Consolidated.'!::

L,tooratories a Certification of Imalysis? 'l'hatis'

. '"',' ,"

: . .

Commonwealth would let me see
they are introduced, it-would be apprecaed.

A.

Q.

Q.'

Q.

'l'HE COURT: 'l'h,ey \dll b0,sO marked and introduced .•

( 'l'1'hereupon Commonwealth Exhibi;ts ,four and,fi v~' .

B. YEARY: Your Honor, we do have an objection. If the

\-;are marked for identification and filed) .•

Il;HE COURT: Alright •.

Q.

1

2

3

I 4

5

6

7

8

9,

10

11

12

13

14

15

16

17

18

19

20

21

22
. -' ".

23

24'

25



Trooper Smith, when did you first see I"JJ:. Stillwe,ll
. ,,:',,;'j'

ruled.

.' ~'.

certificate?
Yes sir.,- I do.

Alright, is that the original and does it

Certified Mail nmaber 3845201
Yes sir, it does.
I'd like to introduce this •••

'YGS sir, I did.

six.

by Certified Mail nunmer 3845201

Q.'

A.

A.

TdE COURT: ••••let Mr. Yeary see it.

E •. Y'.4!:ARY: \lve object to that .as being hearsay.,

D. BROWN: In Cas6,number 1-77-30, as Commonwealth

THE COURT: It follows the Statute on it, Mr. Yeary.

.(Thereupon, COlTllnon""ealth Exhibit number six

marked for id~1tification and filed).

BY ~ MARY TATE:

D. BRO~n~: In the case of 1-77-30, that's. all we havG.

1

2
--~.

3

4

5

6

7

8

9

10

11

12

13

14-

15

16

17

18

19

,20
on Januax*'ij 9th?

21 ...
A.

22

23 Q.

,24- A.-

'I - 25

I-e. was at his residence" As best ,I can rauenwer, .

it .was at his residence.
~vas i-c inside the house? :.';

I believe we first sawMr•. Stillwell,. i'cmight be'
that he was coming hOflle 0

0("

JO CREWEY
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gotten home, Trooper Smith?

-'-- ""'-.~

But you say you saw him inside the house?
I helieve so.
Ho", did you get: ~cheimpression that he had ,just',/

" : ;):<;):,';;:,
. "',:::~;>'

Well, "'1e had been t:lle:ce prior to that' andthere'!',A'!;

wasn '"t, ,"anybody at home••• or he wasn' t 'at:hom~~:/,r;:'.:;,{tij
,,':

: ~'"

Had you been. there for 'ehe purpose of malting' :a':~'::?':

buy?
Yes.
P..:ctd how long bafore that 'had 'you bean there?

I'c 'had been wiUlin a half hour I would ,~'l:lppose.

Were the same people \"1ith you on that occasion?"

Yes, I believe Vie picked Mr'. Porter up.

his residence and we picked him up and he J."'Odeup

there 'with us.

Itm ask.ing you if the saine peoplawGre with you

when you actually made 'the-buy as when you 'went
there the first time?
Do you mean when there "'1aSl,}, t anybody at home?

Yes sir"

~'.'I

., .

I don't: recall. I can't' say that everybody was.' '

Had you met Mr" Stillwell before?
I don't believe I had met Mr. Stillwell beforiD .,:,X

.j: .-"

had' possibly seen him downtown a couple of" times;,:"
. " .

but I personally had never been introduced,to,him.
'.;., ''l'

For what purpose did you pick up TommyPorter? I: . ',':

He had previously been at ~ir. Stillwell' sfor".~';"i

Mr. Porter had obtained some where we had:;v-
JO CREWEY
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1 case on Mr. Porte~, but atthia time I didn't nwet

I

2

3

4

5

6

7

8

9

Q.

Q.

A.

Mr. Stillwell,'and I really don't know what
place on that occasion.
vlliat I'm asking is, for what purpos~

Mr• Iiorter? To introduce you. to Mr.

Well, 'yes, Mr. Porter'knew Mr. ' Still\'lell ~'

So, yoU ~cookhim for that pUl.-pose?
, "

I take it that you and Trooper L&~ert were
ing a's a tec::u;l, is that correct?

10

11

," '.'

l\l'ld both of you had' dete:L"'minedthat you ,.,ere going

to Stillwell's residence that evening to make a
12

buy, is that correct? You discussed it?
13

14
A.
Q.

I don It kIlO"" \'lhat you mean by' discussed~

Well, 'did you decide to go there before driving'

, "" .•.:
over -there?

Yes 1>1f am, or we wouldn I t have know'd where ~e was",

! ,~ :.

: ;

ian I ttoo far away from t:he Stillwell house.'

l'..ndwhen did you decide' to do that'?

could be obtained at - any kind of drugs....,.-

going.
Okay, "a.'1.d hO\" soon did you pick up TommyPorter?;-'

I don It JO').o,,, exactly how long it was prior to that,

but we picked Hr. Por-ter up at., his residence, whic

. '. '.

!1r. Porter if he knew, you know, whe;ca:anythin9'~'~:

"'Iell, we usually, you Jr.now, have peOple that we ':

would st.op and talk to, so we stopped andasked:.':,-,'

15

16 A.

17

18
Q.

A.
19

I
20

..
21 Q~
22 A.

23

24'

25
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/i';~L

1

2

3

4

Q.

A.
Did'you feel it was necessary to taka Mr. Porter?
I~.don f t lmow whether it would have been necessaX¥

or not, but •• like I said ••• he had been up there'

prior to tl'ds and whetha:e we could) have done it '..

5
on our own, I couldn't say.

':"';,'

6
Then you took Mr. Porter for the purpose of
obtaining it just in case you couldn't do it on

7 your o~m, is that correct? ,,":"i.:'

THE COURT:This is Trooper Smith, young lady •.

.:....

:".':

, j ,':,

, ....

.',. :'.:.::

. ' :

Yes Nt wu.

Srr..ith?

I believe ho did too, yes Mf~n.
I'm sorry, I mean Trooper Lambert.

you recall?
Nothing but just a few min.utes. It wasn't too

How long were you in Mr. Stillwell's residence

long.
Did you smoke \'lith him on that occasion?

I believe we did.
Was everyone there smoking, including Trooper .•

SMIT".d~

Q.

Q.

A.

M. TATE:

o.

9

8

16

12

15

10

17

11

13

18

14

I

I

I

I~,I
I

I

I
19 Q. ttfuendid you ask I-ir. stillwell for Marijuana? 1 '

20
I guess maybe Trooper Lal1wart as1.;.edfor both of .'.":.'

you, is that,.correct.~

the floor..' .•.

Okay, and you were ha~?1ed something at that point,

I think TrooperLarr~ert made his buy prior totl1is
He had dUIl1ped it out in the floor - what he had "":

and we pic1ted from what he had. It was laying in,

, ".,JO CREWEY
COURT REPORTER

RT. 2. BOX 262
MARION. VIRGINIA 24354
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A.

24

25

23

21

22



1 or did he•••

2 •~.well, it was all laying in the floor and he

10

11
Q.

I 12
I 1.•.•
I 13

:1-
We asJ~edhim and he said it was not necessary. .He
said 'VIG could just pay him \",hen 'V;egot downtoW'.'".l..'

.' .. ,' ,"

And why did you not pay him on the spot?

Trooper &nitn, if ! told you that the evidence
was that TommyPorter had taken the money forbo~

said "Just pick 'Which ones ..you want" •.

paid money.

No, I picked up my two bags.

And when did you hand over the money, or

ha."ld over money thaa."l and .there?

:No, it was a few minu:tes later at the skating:_

rink. ~\1egave Mr. st.ill\tlell.a ride downtothe;:,;e

sJtatingrinJ:; cu"ldit was at. t11is t.ilne that. he w~s ,:'

.And I take it Trooper Lmnbert picke~ up thr,ee ,iJ..':'~:

ba.gs for both of you'1

Q.

Q.

o.

7

8

9

5

4

6

3

I

of you, would you deny ~~at?
D. BROW'"N: I'm g'oing to object to t..'i-j,at being. the evidence."

T11.at is no'c tho evidence.

M. TATE: I said IIif" •••••I did l10t say that. \\las tho evidence.

THE COtJRT: Cbjectj.onsustained. Proceed.

D. :Bl~Oi",""N:.That is 'the inf0rence and tha'c is not the case.

M. TATE: Your Honor, I object to t.he Common.vlealth' sA.ttC>rn.G

testifying. Trooper Smith, hO"1 was the money

handed over'?

A. Well, it wall just handed from me to him as best

56

I can rememher. I d9 not have my original notes.~_
()
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"It •. \. , ....

kJ.
1

I

1

2

..4

5

6

o.

.A."

Q.

So, it. is possible that you could have giVe11 the

money to TommyPorter and he could have t'tanded

it over?
There is a possibility. I couldn't state for
sura without my original notes. It haa been so
long, I can't r~~er.
Okay •. :Now, I ta"k.e it, since you drove Mr •••••

1

8

A •.
'.

••••• ;Xf I may put it this way. The money never/:

left my sight •. In other words, I know that Mr.,'

9 Stillwell got the money.
'.

. ",'

ride downto the skating ril1k that he did not se

But you still don't rern~'1lherwho turned it over?"

to be in a.ny hurr..! for his money, is that correct?

f 1 1. "'d.I I recal correct y, tne &nount you pa4 was

• OJ • ~

'.:.. ,' ...

.~- '. ,';.

", I

Is that the price you would pay a friend for

And I take it since you offerred Mr. Porter a
~.' ..

Is that a good price?
Yes M'am •

It's real gooa.

$15.00 a bag, is that right?

That's correct.

No 11'am.

Q •.. '

A.

A.
Q••

A.
Q.

Q.

o.

10

11
12

13

14

\ 15
I

16

. 17 .

18

19

with, t.hG same amount. of bag or scme\'••11at the same

L
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QIilOlh"t of ~',\]:)a9'would sell for $20.00. There war
~!:::'~"'1''.'

several peop~e around Glade that you could get it
from for $15.00.

saaetiung he had bought for $25.001
Normally, most other places that I had dealings

20 "
..

21 A.
22

23

1--- , 241

25



''lfti- ';'if
, . '

I,
I

i

Do you recall any words of 'introduction from,

Mr. Porter?

I believe I" was introduced, as Trooper Lambex:t.,~,s

brother. '

Did Mr. Porter •••or do you "recall who supplied~~e
Marijuana that was sold on that occasion?
\'1e11, {t \lIas so..ile that was there. I mean. ~~.

~ • 'f•••l mean, you st.ated~at Marijuana was smoked
there' at, t.he Sti~l",ellresidence, who suppliedth.e

Mariju.a.J:')athat '",as ,smokedop- ,tba~ occasion,doy~u

recall?
Ii.S I say , it vIas so~nethat was, there. It was

any that I had bought..

Was it some that Trooper Lambert had bought? "
No M'Ma. O~ce evidence gets in our hands, we
can I t let. any of it go.

'So, 1I1r. Stillwell gave you some, is that correct.?'.
, ~, .

I..• . ;,
,., ".:

I"

•••to smoke on that occasion?
Well, it was ~anded to Us, yes M'~.

'-By whom was it. handed to you?
I donI t: remember \',hich ana of,thera handed it to

me. Sornebody tha.t was ti'...ere in the room. It was

'.

far as I know.'

being passed arow,d.
Was it any .that Nr. s'till\'l'allown.ed, or was it

some that so~'One else brought?
'. ,.'" .. ' ','," ...\

I:ilobody else hpd apy with the.-na~...... ~. "-

So, it came from Mr. Stillwell?
_. _." p ;'}' .,.'
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1

2

A.
Q•.

As best I lOiow, yes M'am.
Did it ,not indicate to you that Mr. Stillwell •.••~.

THE CO"f,}RT:He may' st,ate \;thattranspired •.

any inw.cation - that's a conclus:i;on.

Yes M'Clm.

Trooper; I take it. -that eVlSlryQne'

in Mr.• stillwell's Marijuana,"is

1-.1::: no charge, -except for •....•:,''

D. BROWN: ••.•• Objection. That f s a conclusion a.sking-for:,

M.. TATE:

A.

Q.6

4

3

7

5

8

9

I I

, -

10

11

12

13

Q.. ..
••.• no';: for ,•./hat. we Dil.lOked', no MI.w,"n.

I believet.hat. I s all on this par'cicular. charge ,-;::,'

Trooper Smi th. OJ,''le' other thing, Trooper Smith I'

i
had you seen .t1r. Still\'1ell in the area of Glade ,'.'

Spring prior t.o 'chis visit in his residen,ce?

"

," .
. ; .;:

14

15

A. As I stated awhile ago, we did probably see him
around TO'Wll ••

16

17
18

19

20

Was it part of your plan and your- job, so to
speak,tvith Trooper Larnbert, to seek out people'

like X1r. St.illwel~ \rlho might have s~-nething'?

Any tL~e we-received the slightest bit of infor-
mation from anyone saying we might possibly obtai
something from somebody; we always tried to make
a buy.
And would you do that even though you didn' t'have

any indication'chat you might get nothing?

I don't understand.

21

23

24

25

o.

A.
Would you just ask anybodyyou

"-/.... 2.
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1 A•. Well, you just didn1t go up:tosomebody an.d ask

2
them •.

3

4

Q.~ Was it your, plan' to use people like ~ •.."por~t;l~c for

this pU,rpose, or was it your purpos,e to hang out.
I .'":

on the, Square ~~ get these kind. of connec~ions.,?ji~"
, -'..: -. :.~.

; ..Yes'l4' am.

Trooper Smith, do you recall in thetestimon)!of ..

,••. during the preliminary hearing •.• to the effect

that you or Trooper Lamhart \'lould just walkup <:to;::

anybody and ask them, especially anybody you't;law;,\,:

Q.

9

6

7

8

5

10
around the 'rovm Square in ,Glad.e?

.. ','I! ,,'."': 'i '

11
Q.

I donI t.recall oS'tating that.

Do YOll recall that being stated by Trooper Lambert
I

D. BRCfWN:Objection. If they wa.nt to know wh(at Trooper':,;:

L&~ert said up there/the person to ask would be
\ -,"

12

13

14

15

16

M. TATE:
Trooper l.ailwert.

'Well, based on what we havejuat discussed,
Trooper Smith, part of your plan was to

. down there and make corll"Bttions, is that correct?
.,','

Trooper &"mi th I on January 9th, was ita purpose ,;

that you and Trooper Lambert had together or a'"

plan to go to Mr. Stillwellt s or a plcu"'l to make.,;I.

17

18

19

20

A. Yes M'am. .. .~:."

. " :"

22 A ••

60

vary simple question.
!II.
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That is,'a

A~ I said; we rod~ together and we
(-

but we always tried to make our deal on our own.',

It was your plan to go there and make purchas~s.

purchases?

0..24

21,

25

23

I --, '
(



16 D. BROvlN: No sir, Your Honor. We are ready to

'"

Case number 1-77-31, having to do with the sale .'

I told you:';r don't kt'''10W ••

That's all of Trooper Smith, Your Honor.

it TommyPorter, just. \tih.o was it?

At Mr. Stillwell's residence?
Athie residence. on January 9th?
I don't recall whoinitially spoke up first.":,';

or that i,t was not Mr. Stillwell?

Would it have been you or Trooper Lambert?','

Yes M'am.

I'm wrong, but who initiated the conversationabou
Marijuana, was it you, was it Trooper Lamberi:;.:;u~a:s

',': .~,~':
'. " ,:,~'.;(
. .. ';'.. -,'/

.. ' . " :':'.i.::~.,; l;:'
:: :'.1 ~'"

Do you 1QloW that it was definitely Mr.

Trooper Smith, I don't believe you have covered
this and I'm sure the Court will correct mELif:' ':". ' ";,1

'Corr~onwealth on 1-77-30, Mr. Brown?
~IE CODlRT: Alright. k1Y additional evidence from the
Q.

TrlE COURT: Young Lady, he has already 'said he doesn' tknow.' '

•1\ •

15

17

12

10

13

14

11L

'-~'e'

1 A. '

"r~\ 2 Q.
I_~,.,I,

3

\ 4

5

6 Aa

7 Q.
8 A.

9 Q.

"22' E. YEARY: Then'Iean proceed on my moti011S at the

on January 26th, 1976.
E. YEARY: Your Honor, is the Commonwealth going to rest at "

the end of all three, cases or what? ",:., ..' '.

,.'. ~

61

. .' . ,

''',--

'.. ":" ,.... ', .._ ..

(/ 'S
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~vidence on each caSG and then all of your

all of their evidence?

DIRECT F~~MINATION:
THE COURT: Yes.

,THE COURT: We're going ,t.o hear all the Corllmonwealth's
;.

24

25

20

21

23

19

18

I:

I

I

i

I



1 BY: DAVID D. BRO'W1N:

2 Q.
;:,:

Yes sir ..

Yes sir~ ;;..t 'lIas.

.,.'
! "

.",',:,d

25.

Douglas' H. Slni th ••

How old are 'you?

any daaling6 or transactions with the defendant, ,

that special assignment?

Yes sir, I was ..
In what capacity~ sir?

Alright, and in the area of your assignment, was,
I', :~...;

In addition to being a re9~lar Trooper, you had

A."ld I I,ll ask you if, in January of 1976, you werE(

As an undercover Trooper in narcotics.

e~loyed by the Virginia state Police?

J'u,d on January 26th, 1976, did you see and have

in January of 19761

Yes sir, I did.

Did you become acquainted wiJCh Jerry Dean Stillwel

Jerry Dean stillwell?
Yes sir, I did.

,'Washington County, Virginia, included in it?

22' A.

3

4
"1'".

5
Q.

,6 A.
7 Q.

8

9 A.

10
Q.
A •.

, 11
Q•.

12

13 A.
14 Q•.

15

16 A .•'

17 Q.

18
A.

19
l"; Q.

20
,

, 21

I

I

I

23

24

Q. And I'll ask you where and what were the circum.•..;

stances and just what the t.ransaction was?

I

I

25 A. On January 26th, 1976,1 contacted Mr. StillwellI'e
JO CREWEY
COURT REPORTER
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1 at his residence.
2 .Q. And where is his residence located?

OJ;;.a~',at th.is t.ime I asked Mr. Stillwell if he had

any Marijuana for s~l~ and he stated that he did,
and I purchased one ba~ of supposed Marijuana fr

,".',

-;;,,1 •.

..... :; .;
. '," . ,

Mr.. S-cillwell an.d paid him $15.00.

How long from t.he time that you asked him if 11e

had any Mad. juana and he said he did was i tuntil.>

you were delivered the Marijuana, or supposed, ..•'.•

Yes sir.

!t would have been sOlnawhere between 7:05
Do you Jt.."10W what time it vias?

Is that in the afternoon oravening?
7:15.

Alright, <.'4nd you cont.acted him at his

I would say East or Northaast of Glade
Is that in Washington Count.y, Virg1nia?

Yes sir ..

Yes air, it is.

,Alright, and ju.st tell us what transpired.
A.
Q.

A.
Q.

A.

A.
Q.

Q.

"'Al'8

5

4

3

7

9

6

16

15

17

12

10

18

13

11

14

r
J

I
1

19
Mari juatia?

Just a couple of m.inutes.

,,'", '...f'.
( '.":-And you said you gave him $15 ••00 for it?

Yes sir, I paid Mr.I.,~tillwel1 ....

What did you do with the brown plant material wb1

YOl)o acquired from Mr,.,stillwell?.l.1
JO CREWEY
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Did you see WllGre he got it?
No sir, I did not.

A •.

Q. <.

A.
o.
A.
Q•

21

20

25

23
'22'

. 24
I



E. YEARY: I obje.ctand ask that the Court strike from the
evidence anything that he said the CCl~'lsolidate(f';

Lab said.

1 A.
2

3

,4

5

,6

7 Q.
8

9

';:':/:'!.'
; -;

At hane I have a:~
,i

received it.

rrha material was placed on my person and it was'"

kept on my person in my ..•. wol1 tit was kept on ",

my person w)til I arrived home.
locked box which I use to keep evidence in. 'It

was )~ept there u,i.ltil it was mailed by CeJ.-tified "",~,
, '

Wha:cwas your Certified ~1ail recelpt number? . ':;,

Mail to the Division of Consolidated Lab service's'

Did 'you mail t..""le D:l:'o\tm plant material that ,you

rece! ved from Je.rr:y Dean Stillw~11 on January','

26tht 1976, to the Consolidated Laboratories?
.Yes sir , I did. It vias mailed by Certified Mall:,

on January 27th, and I race! ved a receipt back ",

on January 28th from the Lab stating that they had

Q.

A.

16

12

15

10

11

13

14

L

I
1

J

I

t
(~\
\'---

i I

T.HECOURT: OVerruled I Hr.. Yeary ItL

I

17

18

19

20

•21

22

D. BROWN:
Q.

A•

. :.: l

What was your Certified Mail receipt number,
that you had in fact mailed it?
My certified number was 384528.
Alright, and then did you rec~~ive through the

mail an acknowledgment that that package bearing
23 that nUl'liber; 384528, had been received by the ':

;. -. : ., ':".

/

"

24

25

Consolidated Laboratories?
, ~....

Yes sir, I did.

JO CREWEY,
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U•.•..doolo., """,.

Mr. Smith, in what. type of package did you mail

the material" that you received from Jerry Dean
Stillwell to the Division of Consolidated Lab-

I would like to introduce the receipt for
Certified Mail as Coxnmonwaali:hExhibit one, an~
the aCknowledgment that it had been delivered a,s
Commonwealth Exhibit number t.wo in Case numbe,r;'

oratories?

1-77-31.

The plastic bag which contained the material ~a~
placed in a small white envelope, which was
stamped up for evidenCE! by me and, of course, the
'envelope was filled out by met and it waS placEla.':

in a ~arger envelope .•

Q.

'D. BROWN:

THE COURT: Let Nr. Yeary examine'them.. They will be so
(Thereupon, Commonwealth Exhibits number on~

two were marked for identification and filed) •.

1
I
I

I,T 2
\-J

I

3

4

5

6

7

8

9

Is this the larger envelope? ".:.;

Yes sir, it is. .,.,'

And what is the color of that?
It's a manila envelope.
Alright, and'who placed the writing on the
envelope and directing it to where?

, ,;'; ..

" "

Bureau of Forensic Science, P. 0 •.Box 999,

65
C/
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Virginia.

I placed the writing on there, directing it to
the Division of Conso~idated Laboratory Services, ,,'



EXhibit three.

Yes sir, it is.
I would like to ir!troduce this as commonweaJ.tb;i

::,"

\+::. ,
i"i-' I

Andwhat is the Certified Mail number on thei:Y:;:::';:.,i:L,
manila envelope?
The Certified number is 384528.
And this is what you mailed the material inytiu.

got from Mr. stillwell to Richmond?

It was placed on there byrne.

Q.

Q. And what about the Certified Mail •••• who.placed"' ..

that numberon there?

1

Jr-
( i 2.L.

3

4
I:
I

1-
5I A.
6

: I
Q.

7

I 8 A.
9 '. Q•..

10

" ...
.•~. j'

: _'0.

66"

, ,'~.
Jt.,
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And you indicated that •••Who placed the
that envelope?
I did.

Yes sir, I do.
envelope?

There appears some writing on there that
,on there by parsons other than Mr. smit:.h,andwe, ..

A.

Q.

Q. Mr. Sm!th, the w11.i ta envelope that you referred to

do you have that envelope there that you placed ..•..

the material that you received from Mr. stillwell
that'.you s~nt to the Laboratory- do you have that

D. BROWN:' '":.;

T"dECOURT: Alright, it 'tli11 be so marked.

(Thereupon, Commonwealth Exhibit. three was marked-

for identification and filed).
'E. YEARY:

24

25

21

20

22

23

19

"would object to that as being-hearsay.

16 THE COURT: Commonwealth Exhibit number three.

17

15

12

18

13

14

11I I

i I1

('
i ,JI

,
I,

,
i

11!
i
I

,

! I

: I

J
,I , I



,.
48.

.'.' ,

.. . '. ~

, ,"

Now~'you dido It place the' numbers on it; did you?

No, I did not.
I would like to introduce this white envelopa
COIn."tlonwealth I s E,chibi t four' in CaS$ number 1-7'7~)"i:,

31.

A.
Q.

THE CCURT:'Alright, it will be so marked.

(Thoreupon, Commonwealth Exhibit fou%" was

1

2

3

7, ,for identification and filed).

8' D.' BROWN: Along with its contents.",

4, I,

I ' •.

" ~.;...

10 ,

9 E. YEARY= Your Honor, ',\1(,) object. to the contents. Wedon', to;;!

think the relevancy of the contents has been ,,:',

sho,'ln.
11

12
THECOURT:It \"i11 be introduced as CommonwealthExhibit,

number four.

16

15

D •• BROWN:

14 Q.•

. .. :

Mr. Smith, did you receive a certificate of
'analysis fronf the Consolidated Laboratories with

';';.

regard to the evidence suhmi';t:ed by the envelope,:;'!

bearing Certified Mail number 384528? '.
Yes sir, I did.A.

13

17

18

j'
I
I

I would like to introduce this as Commonwealth
I

i
I

19

20

Q.
A.

Q.

Do you have the original of that certificate?
Yes sir, r do.

"," f'.',

21 E}d1.ibi t number fj.VA.

22 E. YEARY:Weobject to that as being hearsay, Your Honor.; ,

23 'l"llE COURT:Is it in accordance with the Statute, Mr. Yeary?"

B .• YEARY: Yes sir I but vie feel ••.
l , -
I

I
25 THE COURT: ••.•overruled ••~~

.5/
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J;'

(Thereupon, Commonwealth E~libit number five was
'E. YEARY: •••its still hearsay, Your Honor.

',-' .'
.; '-.-~

:",'\

I.' ," ..

.. ;.;'

marked for ioentification and filed).

BY: E•• F. YE1\RY:

,D. BROWN:That I s all for the Commonwealth in Case Number'

1-77-31.
, CROSS EXAMINA,TI91'T:.

1

5

2

3

6

I ,,-
'I r,: .<-'

I

I

I
,

I
I

Mr. Smith, going back to the events that you ,',,'"

stated took place on January 12th ••••
,••. 26th.

26th. ~1hattime of day were you at the Stillwell!":.

residence?
It was in the afternoon. I made the buy at
approximately 7:15 P.M.
Do you recall the e'{act words .that you used with.:

I1r. Stillwell at the time you all discussed your)

'getting anything from him?
No sir, I cannot state my ex~t words .•.not under

" ,

oath, no slr~
I I Sotit would not be oorrect when you said you a ak

him did he have any Marijuana .• Those were not the

exact •..•.

• • . that 'VIas n.ot the exact words, but it was put

" ;

You didn I t use the word IIsell", did you, or did .;

you just ask him if he had any Marijuana there?
Nonnally, I'd ask if they did have any and if they

I.
I

to him in that ''lay..•,,,;, ,",

did, t.henI I d ask them.
t;":).
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:." 't.;

",/'

,;,'

'. ,I

. '~:"

{ ~
','; • I

I • ~ • ,', .' ,i,: ',' . ,':: <,! i'., I
';' .,.' ! I",I, ,r I' r:

~.-J'~._,> ')
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while though.

A pretty good while ••• maybe three, four five

•••that area, yes sir.
Glade Spring, or •••
And he is one of the local boys there around

Yes sir.

Weaver ..

No sir.

Weaver.
Mr. who?

I donI t recall the time, it had been a pretty,' good

not?

',:, .

And how long had you all been running-around, ,so, ,',

to speak, wit.h David ~leaver - you and Trooper

Lambert?

Who was with you inside the house at this time?
on this occasion, myself, Trooper Lambert and Mr.'

You don I t lmow whether you used it in this case,. or

Well, did you ,always use the word IIs$111l
'1

Not always, no.

.David Weaver?

me have it for sale, you: know.

Most of the time I would ask if they had
sale if they did have some, or if they would let:;'

If they would sell some, right.
Did you use the word "sell", or would they let you
have some, or do you know?

\.de

1 A.

I :
I' 2 o.
L:

3
A.

4
,"<I)

5

6 Q.
T A.
8 Q.

9: ,':, ..:,';

10 A.
Q.

11
A.

12

13 Q.
14- A.
15 Q.

16 A ••

17 Q.

18
A..

19
Q.

20

21

22 A.

i 23

24 Q••

25



, .. ' ....

No ,,,hat?

' ....

.i .

70.. ,'

to think so, but_

\'

Did he go in bf'.!.house. wi,th you?

Yes sir, we all three did..

Well I I hadn I t known him for that long. Maybe

Trooper Lambert did ••• I can I t say, for a fact: /,;:':
'. I;

I don t t know for sure how lOrlg he did know him.)~'<;~,: - ; :. , ~,,;.:

,'; .. :..,/r',',::<,;:

wi.thout any trouble at all.

to expect any trouble on this occasion at the
stillwell residence?

What was the purpose of' all three goi'ng in, do you

months?

Well, I never had any occasion
S\

JO CREWEY
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So, you had no reason to believe you were going

No trouble at all.

I said after he a.greed on the other occasion, :you,
all smoked some there - on the other occasion -

Yes sir.

I Id always have somebody to back me up,.
~, ,.' 11~~~But. you had no reason to believe that any trouble

'WOuld start on that occasion. The last time you,

were there - a few days earlier - you all set."

around and smoked a 1i ttle bit while you there,' ':'i'

even after he agreed that he would let you have'

know?

Yes sir.

'Vlell, no:r.mallyI I didn I t like to go in a

myself in case a:ny trouble started or anYthing.;
<I.', I

'some, is that correct?

~,

1

I (.. T' 2 A •
I
I

3

4
Q.

5 A.
6 Q.
7

8. 'A.

9:

10
Q.

11

12

13

14

15

16 A.

.17 Q•

A.
18

Q.
19

20

21 A.
22 Q.

'. ! 23

24

25 A.



I had been confronted w~t
figuring on letting it happen again.
Alright, what about Mr.. Weaver? Did he go along.

as one of YO"4.lrback-ups?

He jus'\:. went: in. wi.th us.
Because he's one of tlle local boys or what wasth~, ';1

purpose in taking him?
Well, he was. just with us,' so he went in with uSi

AJ:1.dwhy was he with you on this occasion?
,well, normally, ,,,if we saw so:me1x?~Y,,~Aat~~~.~Elw,

",

weld just. pic~ them up.
And did "you' all smoJ\.e pot or Marijuana ••• when I'
l
"'~'ay "pot", I moan Ivlarijuana, did you all smoke

r

pot with Mr. Weaver on occasion?

"

,,' , .. ;

",:

' ..
I don't recall 1Iir.v-.~aver ever having any on his

person to'smol;-.o •... I mean 't}:lat he just brou9h~:o~~'

.where there was just the three of us.
Did you all let him have some?
:No sir.
What did you let hiIl'l have••• wine or beer7

YeS, J~lere was usually wine or beer available in

the car.
Both yo'u and Trooper Lambert use the term

"

"Available".. Nhat. ••••

\'lell, if we had a.."1.ything to drink we always, you "i

k110W, would keep it up front with us and if we

like ,somebodyelse was in the car talking to us,

had anyt.hing, you Jr..now, forsomehody else to
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7

8

9

A.

just left it laying either in the floorboard or in
the back seat and usually when they'd see it, they'd

ask if they could have' a drink.
Okay •
• •or they Id pick it up and d:rink it. anyway .•

Would it be safe to say during this
that you and Trooper Lambert were known in the'

community as one of the boys, so to'speak?
Well, they knew we waren' t from around there .

and didl'l't even think we was. '

, ".....

.:.~s sir.

, "

"RP this image for some months?'

And by building up this image, you all had gone: '

around with young people from time;'t.o,time and': ',:,t

smoked with them, drunk with them, given th~
• ,". t

Well, I mean, you all had been working and buildin
I .,. • ~. ":'Q.

10

wine and beer an.d all t.his? .', "
I • I ';~. .,

Yes.
Including people whowere under the age of 18? , "

We never personally gave anything to anybodY•• ,.o,r;
-intentionally gave anything to anbody that we'

thoughtwas •.•.•

.•••wall, I'm'not asking what you did intantiona11y
but I'm'saying that you did this?

Yes sir.
And did you ever intentionally make any inquixias'

as to the age of t.l1.esa young people that youwere<>'

72.

buying beer and wine for and giving it to?
'~It
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••••Mr. smith, what lim asking is: Did you make:

, ~"

~. I ' . ' I ,.;;f:
that you wer~ giving this beer and wine to ••'~~::

•••only after they were arrested.

a.ny effort to find out any of these young peopl~::

No sir.
But not before?

the ••••

During thi a time, you all 'W'"Quldbe; going around'"

doing th.Ls for weeks with these young people in',

Well, if you had asked them, they probably would'

tell you, but you couldn't do that or it would ..'

blow your oover.

Well, did you make any concerted effort of any
~

kind to find out what their age might be?
We were told when we were put on the program by,,',

~ ..•.

1 A.

'( i 2
._'

3
, O.

4

5 " A.

, 6'

7 Q.
8

9

10 '
""A.

Q.
11 A.
12 Q.
13

14 Glade Spring area?

D. BRO\v.N:We objecte ••that's repetitious.
THE COURT: Mr. Yeary, let's not keep repeating, please.

15

16

17

18

19

20

21

22

,A"

Q.
A.
Q.

E. YEARY:-

.Wedidn 1t normally drink; no s':Lr. Most of the

time 'weld be out on the parking lot with them, ju t
talking. '

•.•sometimes drinking?
,._.J; .

Yes sir.
Smoking pot?

23

24

Q. Do you recall on January 26th ,whenyou went into

Hr .•St.illwell's home, who started the eonversatio ?

25
I did.

~' '/
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1

2

3

4

Q.

Q. :.

A.

And you asked him!f he had any Mar

let you have it?
I asked him.

so, the idea then to go there initiated by you?",.:.:~:,:.~.,'/ ..?,:.'y;
We had discussed prior to going up there •••we ' ',~':.<

5 discussed it that I would make the case because ••.•~

8 Q••

" '":','didn't do that',

Why didn't Smith make a case on this occasion
you did •••excuse me, Lambert •••like you did on ''.'
the other occasion? What was the reason you all

Right.

You all had planned tl1is for sometime?
Just that l"light.

•••you and Trooper Lambert?

We didn't feel it was necessary.
Why did you feel this one was necessary?
.'Illell, we just.wa.nted to show when we got to
that ••that we had bought on several occasions and
that the subject did have it.
\'lel1,you didn It do that on the other people?
A lot of times, you couldn't, because they'd get,
suspicious of you or maybe not have it the next

Q.

Q.

A.

Q.
A.

Q.

7

6

9

19

16

17

18

15

13

12

14

10

11

, ,
I
!

20 time.
21

22

o. Okay. So, this whole transaction then was con-
ceived .and p~anned by you and TrOOper Lambe~t?.
y~s m_i.:r; ...•

In all respects, isn't that co~rect?

I

,'.

23

24

25

Q.
A. Yes sir, I would say so.

~i
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.'~.~
1 Q •• That's all.

3 BY: D. BROWN~

D. BROWN: Alright.
THE COURT: l-1r. Brown, you covered tha't •.

:','

..
Trooper Smith, on January 26th, 1976,
Jerry Dean stillwell for the l1arijuana, didn I t'y~~?. ","' ,,'

" ,.. , ,',

Yes sir, I did.' ':;!,A.

Q.

7

6

4

5

E.YEARY: One other question: You all smoked some on8

9
':",

10 A.

II'

12
Q.

13
A.

I
14 Q.
15

occasion, too?
"Yes si'r, while we \;rere standing there, Mr.

t.old his wife to go back to the bedroom

of his stuff •••he stated it like that.
This was after the transaction •••
... it wa.s •••

••.. I mean, you had made the case at that point/:,in

your "lords')

THECOURT:Alright, t..."'1.e Comrlon\vealth has rested in all three,,'

TI-lECOURT: Anything else for the Conunonwealth in this Indict'"'"

D. BROWN:No sir, l"lo.thing in the case 1-77-31.

So, here again he just voluntarily offerred you,"

somaof his as a friend and you all SIi.1oked some?"

",

. .'.

'". .~.

.. '.~ ':.
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ment, ~1r. Brown?

I believe that's all.

There in hi s home";

Yes sir.

Yes sir.

Yes sir.

Q.

A. "

Q.
A.

A.
Q.•

16

'17

18

19

20

21

22

23

24'

25
, I



. ,~'

'r'-:' ','

cases against Mr. stillwell?

E. YEl-\RY;I would like to move to strike the evidence of

. ; \

that from t.he evidence of the commonwealthta
the Commonweal~l on all three counts.

tilis time if it please the 'court.

'ask ule Court to strike tile evidence of the
E• YEARY; 'rha second rno,tioD. or the second reason we ~"Ould.

witnesses that in each case the Marijuana, if it
was Marijuana, was concaived •••the idea to receive
it•..was conce!ved ~d planned by the officers. ·"

No mention has been made from anyone that he would

have dona i'l: otherwise and we 'WOuldsubmit that.'

for that reason, t.he charges should be dismissed.,

THE COURT: FJ,'hatmotion is denied.

~1E COURT:, Alright.

D. BROWN: Yes sir.
E. YEARY: Wehave several motions we would like to make"at. ~~:

15

12

13

10

11

14

1

(.l 2

3

4

5

6

7

8

9.

wealth; at least as to the •••••
..THE COURT: ••• on your motion on roultiplici ty , t.'he Court took .:

.;.:

1 .
'~'. , .

I guess you want to renew>
'.. :.1

. ".~~-~1:'

That motion is denied~

that under advisement.
. that motion?

E. YEARY: We caJ.l Kenny E'orrester.
6t.

JO CREWEY
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THE COURT: That motion i.s denied •
•..

E;; YEARY: Yea. I do.

'JIIHE COURT: Overruled.

....E. YEARY: Your Honor, we would also ask the Court at

time to strike the evidence as to the felony I.

charges and to reduce it to accomodation.

24 •.

25

21

20

23

22

16

19

18

. 17



. :.~

' .. I,.

i\nd how' long- have YQubeen 18?

Since Narch 9th.

And, Mr. Forrester, how old are you?

"

I<enneth Ray Forreste~,.

18.

'Vlould ~'Ou statQ your name, please?

K~~{ FORRESTER,
having been duly sworn, testified as follOw's:'(::,

O.
A.

A.

Q.
BY: E. F. YEARY:

D~RECT EXAMINATION:

Qe

9" ,A.

1

,
2

1
1\1,:

3

4

5

6

7

8

~:

: :.. : .
, ,

that you made their acquaintance?

:r.

"':, ..:

• ,',', I

,"

" .

,,",)

;,

this came about .••what.tell the Court how
((

JO CREWEY
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Can you

Yes.

I'd guess.
Yes.
A year and a half?

Did you, or do you remenU:>erabout the first 8.rD.e:'

Well I going ba.ck to Sanuary of 1976, about a year
and a half ago, ItLOreor less, did you know them:":')

at that time?

I don't remeuwer.

Since when?

and state Trooper LClrllbert?

imd 11m", long have you known those two

Yes sir.

And prior to 'today; have you had occasion to' know

}:IIr.. &-l1ith, 'lflho has testified in this case today',:,>;

. About how long aqo did you first meat them?

A •

Q. ..
A.
all

Q•.

Oil

A.
Q.
A.

Q.10

11

12

13

14

15

16

17

18

19

.20

21

22

23

~.. - ,

24

25



. ",,:

A •.

Q.

dealings, if any, you had with them after that?
well, I was coming down off of the Texaco hill ••.•..

•••that's in Glade Spring?
Un-humI and I was coming down under the under";'pass

.. i,"',: .

.." ..,~ . " ..

and. they was setting over at TOmmy Porter's house.
. .'

Q.

and I ~1aswalkinghy and Tommywas there and he ...

sn.:i.d "You want to go get some beer", and I said

"Yeah", $0 I got in and we got some bear and

pot.

who bought the beer?
'.. ~1 "

No sir.
the t~.me?

i,:':' ~i
:,: ,',',,",. ',;:;"

And did anyone inquire as to how old you were a'b:'\-" .

.,~:.:

rememberwh:1'ch one'of them went and got it. i .i'

age?
They give me the money •••'I'ommyhanded the
across the seat and we t.old them ':hat we
old enough to got it and so they went in
it •..one of them went in and got it~ :t denlt .

And when you got there, what was said about
•••not'til we got t~ere.

which one went in and got the .beer.

Tommy had the money and he give it to one of them
..... 1'
.•• ' •• I ',~:' ~

and :.c can It remernber which one of them went in.;,',.;~'
.. '.' /;,.:.\~.'(.;.j.::;

.': !:' .~

Q.

A.

Q.
. A.

You say they went in •••where was th;i.syou went to?
Chilhowieft

t'. "

Q. What: about the PO:':? Where did that come from 'that
•
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1

2 A.

3 Q.•

4
. 1\.

Q~
5

'A.
6

';Q.

I think I had some and Porter had some too. "

Did you eVer smoke any with them after

I don't r~nember when it was but he said.~••

Yes sir.

Well; they had some and th,en they asked me \flhere:

they could get some more at because tll.ey wasabou't

You had some on you then?
Yeah •

out•.

W':heredid it coma from on the other occasions?"

, .
smokepot toget.her ••how long did that las.t?

I'd say about "three months.
Did the officers ever sell any pot to yoU?

you smoked on that occasion?

Yes sir.

How long did your relationship along this
that'is, you all would drink beer together and

'lmd when was this,~

Q.

A.

Q.

Q.

7

9

8,

16

15

12

10

11

13

14

[/

I

17

18

Q. •••which one was it, Tfooper Lanmert or Mr. smith?
I think. it: was 'rrooper Lambert because he said/"::

19
asked to soll me five dollars worth and I told
him I didn't have the moneyand he said I could.'

... ;

",
.: 'r

79, "

po~ ,and :they wr~ted,_'~lX~~,.~~~.~.r:~~t't:~:~~UknOW, ' .•'

JO CREWEY
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Well, WP. thought they had just started smoking. '

-_#.,

and Mr. Porter had with Officers smith and Lambert

pay him late::u:<.. but I never did see him no more: ",'
, ~,

•until they come and picked us a~l up.
How would you describe the relationship that you'Q.

24

21

22

25

20

23

I"
t

I

I



1 and jusJc have a good t.ime.

2 .0.

3 A.

4
.o.

5
A.

6

7

8 ,0.

9

:: "-.;; r,",

" i ,:

Did they ever get you off your bicycle and take •...,"

you along with thEm17

With 'chem?
No, did you have any kind of vehicle" •.bicycle'?' .

Ha.d a bicycle.

. - .
~().n~ me OllG, ridil').g rae aroyuld and giving me heer

and wine ~~_~~~ff~
now were you travelling about Glade Spring durin9;
this time." .what was your lnod~of tran,sportation1<'1 . .' "

j ..

liTo. I .was just doing tlleIU a favor because they'd:

Did you later let them have some pot yourself?' t'

Yes sir.

And did you do that for any ,profit or

of that nature?

A.

Q.

A.

Q.
10

12

11

13

I -

i -
\ ;, '

-J_

I
i
I

I

'I
I
i
I

14 A •. Yes sir.
15 Q. . Did they ever ask you to find any Marijuana for .,

16 thE'lU7

. 17 A • Yes sir. " :',,'

And Vllhat 'WOuld they tell you?

Most of th~,time they'd always be looking for
pounds and then I'd teii them I couldn't get no

" -.._~
pounds and that I would be able to get them a bag
They'd wait: sOlllewhere and I'd go get it and then .

come back. 'L'hey I d let m~ out and I I d tell them-

to go 011 down the road and I'd go get it and then_.

, )

[

I

18

19

20

21

22

23

24

25

Q.

--
they'd come back •.
You are acquainted with Mr.

(! l
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,;;",(..
1

2 Ho\'/ long have you known him?

3 About four years, I'd say.

5

6,
Q.

And do you all live in the same conununity

in Glade Spring?
Yeah.
And does Jerry Stillwell have the reputation o'f .. :;

.'.'...7

8

9

A.

being " pusher or anything of that nature?

No sir.
Do ypu thin]... if he had been you would. have knoWn

10 about it?

11 Yes sir.

12
Q. An.d you were smoking l1arijuana during this period

I 13
in January of 1976 yourself?
Yet:'!sir. ---

',',"

I believe that's all.Q.
15 . CIS-0SS E)qllVctNA'rION::

16 BY: DAVID D. BRO~'JN:

14

You say your name is Kenny Forrester?
Yes sir. ;.:

And born lYlarch9t.h, 19591

Yes sir. .'.. " :.

Where do you live now?
Glade Spring.
Are you in school?
No sir, I'm employed.
In January of 1976, were you in school?

I

No sir.
.~
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What were you. doing il'l January of 19767

Yes sir, I was still in school. in January, be-,

cause I didn't quit 'til March. ',,', :".;

Alright, and you indicated that Tommy was theOn,e/. :.

that asked you i:E you wanted some beer?

Yeah, he had one can of Black Label was all
And Tommy had the money to buy the beer?..•
Yeah, he asked me did I want to go.
Tommy asked you to gO?
Yeah, but I al3J~ed him if. they'd eare and he said"

1','\'

i
l-
I
I '

11
Q.

no, they didn't care ..
Ton~y was ti1e one '~lO invited you, right?

Yeah.

.. ::);1

12
j\tld you said you were arrested. Were you arrested

13 on drug charges?
14

15

J\. •• Yes sir. , ,

.These' same people - Lalnbert and SInith - did they;;:,:,

16 bring charges against:. you';
. ~ r',

" 17

18

1\.

Q.

Yes sir.
\i~ere those charge8 disposed of as a juvenile '< "

',- '.' -:

matter?

How old was Ton~y Porter at the time?
I think he was 17 too.
Whose vehicle did you all ••.• ,

REDIREC'I' EXAl"lINA'I'ION:
Ii

,
,~ \

" iB2

through that. once.Yeary, you've gone
(;~
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Yeah.

'liRE COUR'"J:': Now , Mr.
24

20

23

25

22

19

, 21

,
L

L

L
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- Forrester
1

2

3

E" F. YEARY:

Well, the occasions ~ other occasions you were out
with thelU, by whose invitation was it that you '. ','

I
I

r

4,

5

6

7

A ..

Q.

A.

Ihappened to go along with them when you smoked
pot with the-'il and they bought beer?

'1'11ei1.o1 s.

Alwa.ys by their invitation?
Yes .sir, just thut one time that it was Tommy"s~:';;,

8 it was always their's.
9

10

11

12

Q.

A.

.'\nd ho\'f many times after that firstoccasion

,rould you say you went around smoking with them;'

df':~~'lw~with them, this scire;' of-thing?
I

'IiJlree or four times.

13 .

14

Q.. I be.lieve that's all.
DAVID !VlICHAEL VillAVER,

havi.ng been duly sworn, testified as follows f '

15

16 BY: E. F •• YEARY.:

Are you acquainted with l\-lr. smith, formerly with'

17

18

19

20

21

22

23

Q.
A ••

Q.

A.

Q. ..
A.
Q.
A.
Q.

"'Jould you. state your name, please'1

Dav:i.d N.ichael Weaver.

Andp Mr. Weaver, how old are you?

22.
And where do you reside at the present time?

In Sal'l~ville••

That's Saltville, Virginia?
Yes sir.

l, .',

", "i

83

the Virginia State- Polige, and Trooper Lambert; .'.
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Direct - "v'leavei,:

1 presently a Trooper with the Virginia Department of
. ~

.: ; .':U".~ '\

.' ...., .

84
LI'
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say •

And what v/ould you all do when you would get

toge~ther?

Do a, li t"c.le hi t of drinking along with the

~Jith the drugs7

Right.

And how often would you say you were running
around vvith thE'.Ili7

Yes sir.

And let I s go back to Ji:J.~"1.~EY- le.t I s say a period:
," ;'.:

from OC'~0'.ber.of 1975, t.O March or l~pril of 197,6~;.••.

during that period of time, did you have a chance';

'to be running around wi th them in the Glade .Spring

and saltville area?

It would })e two, three, four times a weel;., 'I' d ",

Yes sir.

Andafter that, did you all starti:running

.toget.her?

Up ax'ound Marion.

tihere, did you first meet them?

Around two years.
And ho"" did you maJt.e t,11eir acquaintance?

'\'1e11, I don I t know really ••• thsy just lieeruedlike,

you know, pretty nice guys.

How long have you lmown them?

State police?
Yes sir.

2

3 A.

4
Q.
A.

5
Q.

6
A•

. 7

8 . Q.

9 A.

10 Q.

11
A.

12
.Q.

13

14

15

16

17 A.

18 Q.

19
A.

20
..

21 Q.
22

23 A.

24 Q.

25 A.

r

]

L

(

]

.j



Dir€,:ct:. - Weaver 66 •
... : .' )

1 Q., vJould you be helping t.hem' look for drugs '1

l\,j"i
i

2

3

4

5

6

A.
Q.

Q.

A.

Yes sir.
Tell me how you would go about this.

vlell, they dido't know anybody around.

Well, would you just nor.mally start asking
anybody •••

••. anybody I knew, your knowI asking about it.

.,~ ..
, ,) .. :, ....
":.) I;

I -

I
I

7

8

9

10

11

Q.

,A.

Q.

And each time you asked, would this alwaysbefa~::'

their request?

Yes.
And each time you asked, ••.rould you initiate

conversation in order to purchase the drugs'1

12
D. BROWN:I'm going to object to this. His whole line, o.f,,i,';

13
questions aro leading.

THE COURT: Mr. Yeary, let's get down to the issue before the
14 Court, would you, please sir?

16 THECOUR'l': ••• objection sustained. You may note your
I,

ion and proceed.

E. YEARY: Your Honor , we submit ••• ,15

17

19

18 E•. YEARY: Well, the exception would be on the basis that

we offer this witness for two issues now before
the Court, Your Honor. One would be on the issue'

20

24 E. F. YEARY~
23 THECOllR'l':•••••• proceed with your questioning, Mr. ~eary.,:

that he •••••••

g

BS
I ' "', ',;
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Would you describe how you would go about
/' '

of entraplnent 1 the second would be on the issue, 0

accomodation, and since this man now has
22

25

21

/ ,



1 '\::,hepeople a.~:ldiliha:t would. be your role inassist-'

! a:Ln1.(: sure though.

." t " '(;'.'

t.h.0 case of Vi~'a Surber about a \'mekagc{,<'1.11.

I believe ';,i'OU ';;(!il:::l'1:ifi.ed t.o tha'c, didn It YOU? •...

forth?

Buh-u.hu

""iOll,

persons of w•.}l favors you had dona the."

z),ndon any of t,hcse occasions would yourero.indthe

ing these officers?
.Well, 'we,' d drive around and if I saw somebOdy :r';:t';
kl1.e1f', I I d just ask them if -they 1me\"'Wheretr{e:~4,i,,(,~

t~ , ,:"~.>'I '-. :'i ';,;:;'{:,i.~;.:\~:.2~~!:-<;~_~'
" " ::~'.:.~.':':~;

Q..

Q',,'

6

20

7

8

5

19

3

2

16

18

17

15

12

14

13

11

10

'. ~.. '

/ ..

21 friendly o~e betwoen frien6s?

22 YE:So

23

24

25

\.~11,at ha"p:f.(::m.(~d'?
"

in a,JJ:J:J.set
. C.
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dovm and the Officer'
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'-

".. ~

I was ..,

sort: o:f (~:t":Jnk '::'l.ii1.d I can I t. remember.

Hov,] 'lrlC.mJ.d 'Y{)i'}.ck,,:::wribe the scene there •.•••"'ias

I don't. believe t.h.ey used the term II sell fI, did'

could got or something along til'at line?

drugs?

Did they initJ.ate the conversation regarding"any~;.i.": ".:' ".' .. " - .:~,,:;:

t.herG: a~.;;kedhim if he had any drugs ••.•he said,,;

could he buy any d~ugs~

Q•.

.,\
I. ••

Q.

5

4

6

2

3

1
I

~

i.(~.:,.'~.,.J'

,

,

",',

rJ:1h0y diCln D t object t.o 'chat:. I don I t imagine';

No sir"
JO CREWEY
COURT REPORTER
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1 Qo'

just a few times.

How Io!,:£)' ~..
'th(fY f'c~ecl t~lisbeer and wine?QJ..:A you

1(0';'/ long d.id thii!J J..a:3t?

I dortI t F.l1.0W the exact Xlul1lbor •.••......Several Tia1GS.,A ••3

4

2

5
! believe that's all ..

6
CP0SS R}~MINAT10~~.-. --'.,----------- . ;"

7 David, d,u~c.L1:) the t:.ime you were vIi th the Officers',

8

9

10

11

12
.Lnd ''JJO"J:':G you on. d:cn~,;,sat -Chat. time?

.~.- -:..~,'..,
.. ,- .. f""that.':'.,,:.
;' ;.,- ...Januar.l of 176 j

Several '1;ilJ:\~s••" ••I don I t I;'emember the exact nl..uwe~~

You i vo b0en cOJ.1fined. to a men\:<ll :instit.ution

And has

Q..

7'~ .
,I..-'£' ~

Q•.
A'U

o3IGlI

o. <.

15

16

13

14

17

20

19

18

I

~

I

L,

21 you i vra boon con£ined. in. a mental institution. ..,? ..

that'youdicx:. 't. reii.l1y kno.••..hei'il you ffio.de Larnber'c'

I

~

J

22

23

24

25 <:l.l1d S:mi':::hI s Q.cy....u.~ind::anccs, dido I t you?
7;~

JO CREWEY
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"~,',

'.r".'.

'.. ',

70~

did.l:.1. ' t. they?

I couldn Q t t:s:ll you because I don.f t. really

I don; t: rs:neriili0r 0 •••• I don0 t. 'chink so.

You describod t:llis scene at -the

you observed as being friendly, but the

You indicated t.hat you asked these people' ifthe~':)

viell, t.hay a,s};.ed me t.o, so r did it.•

did

"i""oudidrl; t see the money exchan.ge hands?

Q.

Q.

Q.

8

6

4

9

3

5

7

1

2

12

10

13

11

14

I
!
j

/
I

I
j

I
J

l
1

~
'.'r:,

. "''','

89

,I •Iii not really,(

t.estified as' follo •..••.s:

.
th0.l"U.
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A.
(I' i.-~
A;;,

Q~

16

15

21

20

17

24

19

22

23

25

r

I

r
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On this occasion 'tha'c you let them have a, you

time looking for Borneo

about it -ti1ree or four times on different occasio
They'd drive up next to the car and ask me where

Howdid you finally let them have soma? Is that',

they could find some. I bad a little bit on meo
time and I g1ve them a joint and sent them on the. r

'/- '

JO CREWEY
COURT REPORTER 90
RT. 2, BOX 262

MARION, VIRGINIA 2435.4

No, they kept on coming arund and they'd asked me
your policy or something of that nature?

and I ended up with a fine al"ld a year f suspended.'

Have you ever had any occasion for them to give

me and I went through the courts and everything

and asked mef you kllO'W, \'Jhere they could find any,'

Yo'U any?

something and anyway :~hey had a warrant cut for

Tell t.he Court \'lnat that was.

Mari:luana or anything and I give them a joint or:

They'd been around Glade, and they come up to me

Yeah, I had one 0ncounter with "'-hem.

Had you had any previous experience:w'i th

About ten years, I guess.

area?

what you call acquaint.ed .with the..'1l.

How long have you lived around the Glade spring

:a joint.'?

. l'io.. They never did give me any.. They' was all. th
. ..1

saJ

;.,I.b,f~""c

1

2 Q.

3
Ai>

4
Q.

5

6 A.
7 Q.
8 A .•

9

10

11

12

13 Q.
14

15 _1\.

16

17 Q•.

18
" A.•
19

Q..
20

<..

21 A ..

22

23

24

25

I

I
J
[

~



"J,J...,.",.. _' ' .•

1 't:lay ~ I didn t t have anything to do with them.

2

3

4.

5

Q.•

A ••

Now, you are familiar with people in Glade Spring?
Urn-hum .•
'V'~asJerr..l stil1\itlell ever kno\'m to be a pusher

have t~at reputation?
:\,.

No, nope .•
6

Q. If he had, 'Vlould you have known abou.1: it •..•that he

7 was pushing dzugs?
8 A .. Yes I as zmall as Glade is,. I probably would have

9 knovm about it.
..• .,'

.. ,. ,",-'

. :-'.:.:: ? :~.

10 Q.. I believe that's all.

11
BY: DAVID D.. BROvJ1~~

,: '! ",

. .;.'

91JO CREWEY
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Not that I lmowof.

Was anybody else \'lith them?

Smith was presen~?
Yeah.

On0 or the other, or both of them?

L~nbert asked you?

Youhave indicated I l'ir .• Link, -that Trooper Lambert:.

Yes sir.

They asked you, di&"l' t: they?

..•••asked you if you knew w'J:1erethey could get any

Yes, um-h\Xffi.•

and 3mith c.:ur:eup to you and indicated to you .

.Yeah, he was in t.h.€:car';with Lambert.

14

15

16 'A.

17 QQ

18 A ..

19.
Q.
A ..

20
Q. <.

21 P4.
22 o.
23 A ••

24 Q.

25 'P•.•

12

13

l-
I



1 Q. So they wore going around asking where to find
I

fC 2

3

4
Q•.

drugs?

Do you ~~ow David Weaver - ~tichael Weaver?

David, yeah .•
. " ~'.~.';

5
Q.• He wasn't with them on the occasion you were talk';";'

r

1

6

7

8

9

10

11

Q..

A ••

ing about, was he?
No, no~ on ~hat occasion..
rL'OITlfi'iY pori:er wasn.I t 'with the.'TL either, was he?

No sir ..

Are you in the Air Force, or have you been
charged, or what is your status?
I'm going into the Air Force this Fall. . '-:;.",

12

13

14 having first been duly swon~,testified as follows

I
I,

15

16
Would you state your name to the Court" please'I."

A•. L.• Goff, Jr .." .••..•.•Arthur L. Goff..

And, Hr .. Goff, what is your age and where do you.

live?

I think it was 136, some.thing like that.

Vir.ginia?
l,;'

So, it would be safe to say you have lived there

92
practically all your life?

'7G
JO CREWEY

COURT REPORTER

RT. 2. BOX 262

MARION. VIRGINIA 24354

53 years old. I live in Glade Spring.
And how lon.g have you lived. in Glade spring,'.



Yes siro

"lhat. it:: is?reputation

I 0m a brick layer by 'erade and I build houses"

And tell the Court. what you know about his

small houses, nO'll ~ I Im a brick. layer by trade ..

Are you accruail'1ted with the reputation of Mr.

stillwell for truth and veracity in Glade spring?:

He"l long have you Y...."10'Wlil him?

About't.hree years ..

occupation?

defendant in thiis case?

Do you MOVl 'ltJ'henhe .•to ••• well, what is your' ' '.

Are you acquainted with Jerry s,till\.,ell, the

. Itt::; yery good. Host of what I 'J~nowabout him'

.his \'lorkmanship and it is i.n t~~t route that! .,'

I

became acquainted "'lith him.. He is a very con~',

scientious youn9 man1 a very good 'itlorker~ a very ..

good brick layer ..
If he had a bad reputation, I talte it you v~uld
probably l;.no',,'l about. it in Glade Spring?

1
l

I imagine sa....•it is a small community.
heard of any'thing 0 Thi s "-Ila~ n~ws to me \-lhen

heard of t11i s ..

Would you describe him as an asset to the

co:m:ii1uni ty?

Yes si:l:.
'/1

}O CREWEY
COURT REPORTER
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1 THE COuRT: Is this a character witness, Mr. Yea~l?

,'.1" :

evidence of -Chisnature, so let's stick to them~::~;;"

THE COURT::Well, novi 'look, you know the rules of presantin9),',{,),
, ,
, ..

•
2

3

E•• F •• YEARY: Yes sir. .1' " •••• :;'. ",

, I

5

6

I believe that's all.
CROSS ~~~~IN~TION:
BY: DAVID D. BRO\"JN::

7 IVlr. Goff, how long ha.ve you J~,o.•..m Mr. Stillwell?_'~i
~., ":

" .'.. ;

About three years.
An.a. YOI.1rconnection has bGen that he works' for you

Yes sir, he has.

through a n~ltual understanding in the trade.

For that long?

~~atls in the past year?
He worked for me on and off for about a year.;

lilright I I believe tha.t i 5 all.

How long has he worked for you?

1\10sir, he hasn i t worked for me that long. It's, '.

witness .•

Q.
A.

Q.•

E;; YE.P~Y: I call lI'rooper La-n:lnert as an adverse and hostile'

A.

A.
Q.•

Q.

Q.

P••

9

8

20

16

15

12

10

19

17

13

18

11

14

1

l

••

21 having' here~ccfore been S'lrIOrn, testified 'as follows:

22 PIRECT EX1~~INATION~

24 Q. I D(31ieveyou are the sarne Trooper Lanlbert tha.t ','

94

25
testified he:t:e previously ;im. -ellis case, is that,.,

.-, (;/
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,... "

Yes sir ..

correct?

Do you 3010""whether you or your partner had any.

"..( ::. ';-

Trooper Lal:r.bert,are acquainted with a person by",

the nat'Tr.e of Nonnan Richards?

No, I don I.C think BO.

cases involving him?
Q.

A .•

2

4

1

3

6

5

•
7 A.. No sir, I don't recall any.
8

9

10

Q.

De BROWN:

E .•YEARY::

.I believe t.ha'cIS' all.

No ques.tions •.

I call Mr. Smi~ch as an adverse and hostile

11
\'litnesz. . ~.. , . ~ . '.:,'

BY: E. F. YEl\.RY;

~IRECT E~U1INATION:••
1

12

13

15 Q.

D. II •. SMIT"J:1!,.

having here~ofore been sworn, testified as follows

'Would you state your nMae,please?
16 A. Douglas H. S~ith.

17 Q.• And you are the same Mr. Smith that testified here

18
earlier today in ttas case?

Mr. Smit.h, are you acquainted Viith a person known.
19

Q.
Yes sir .. .j:

: • I

I
20

21

as Nonaan P~chards?
... .' "

No sir, the namesI not faln.:i.liar.

22 Q. Do you recall bringing charges against anybody
who happens to be back in the witnes~ room rig:ht,

0.:1I
II
i

23

24

25 A. DO I rem~uber hringing charges against him?
. 7u

JO CRE\VEY
COURT REPORTER
RT. 2, BOX 262

MARION, VIRGINIA 24354
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,1.1 ••

1 Q•. YGf1"

r
2 A. Ji.'tst Mr. l!"'orreste~"$

Q.. l-i.l1yone besides him?-- 3
A. X don't; b81iove EO.

~j,

Q.. I bellvc that:;. is all~

BY: Dl.J..VID D" BR.OWN~

I, .(!'QOSS_. ,_J.,, Y,",_'XZU_,,_'U_1'J!-I£lS!l.7:

No Gir, I o.ic1n't 90ta good look at everybody.

You have be€n."lst.m1.ding ou-cside .the door here
I) .

as you ~IO ,do'l,;."ll.the steps I haven' t you "1

Smith, have you seen everybody that's
tJ.1./Z: b.t:~ckroom?

Yes sir ..

You haven 0 t h$Z:n.back in. .the witness room?

Q.

Q.
9

6

5

8

1

12

10

11

i ,,.
I

13

14
A. l~o sir.

E. YE.A.R''.\!': Your r:;m'lor, for the purpose of id~nt:ification" a,nd

15 '50 hoD11 1mo\"! the parsoX"'.! ~:le're 'calking' about,':we ,:

16 ask that M~. Rich&rds be ••••
17 11m COURT: •••what is the basis of this, Mr. Yeary •••Idon'~~:

18
follo".., you.

19

20

'};" YEARY: Your Honor, WG would sub:mit to the Court. that ,..
-

Si.ru.-th or Lru-rbertand perhaps both, filed charges

of a sim.i.lia:c natuz."e against. l1r.. Norman Richards I

21

22
who is also a young man that they p~ocured and
cor~ived this offense against h~, and this man

,
"

23
had ,an IoQo of 65 al'1d h.:ld been und.er psychiatric

II
i
I

24

25 c&re since he was in gr~4G school
-;;(iT

JO CREWEY
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:. ,',

••nit was more or less ..••it was a metal pipe.
al.~

JO CREWEY
COURT REPORTER 97
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normally smoke ,ti.:J>baccoin or does it have ••••

" .,:,
.:. ;~."

January 26th f ,-'tid you not:. 'cake a pipe in \.V'i th you.

Marijuana pipe ..

I had a pipe en uw person I yes sir .•

if ..:, ,.. • ... ~ .
Mr. Smi.th, t.ha:t you Viere J.X),"tl'le st::.llwel.l. nome on

•
sir (> or char,dj'E;d.a 1:'j'orrnan Richards •...

I have never talked vli t11 a Norman.Richards, no

Have you charged that young man before?

1-1\:;can be -r..a]c.en QU';; now. On t.lle second occasion'~;

the courtroom. He catTte in vITi th Captain l'1cCall.,.

You have never seen him before?
no sir.
Do you recognize him?

Mr.. Smit.h ,f1r.. R.1.chards has just been brought

the purpose in callin.g him.

. He doesn.!t: look familiar to me.

(1 •.

Q.
A.

Q"

1\ .•

D•. BHOVlli: No sir ..

(Thereupc.n I Norman Hichards was brought into 'the')

courtroom for identification).

E. YEARY; That Mr. Richards be called and identified.
THE roURT: ~lo\", what is your request., JYlr.. Yeary?

25

24

1

9

5

6

8

22

21

23

3

2

1

20

14 Q.
15 A ..

16
. r,

\,.;; .
17
18

19

12

13

10

11

[
I
I

••
I
!
1

I

I

I'II
I

I
1

I
!

11

'j

~



1 Nell, ';:hatI C-J-r.he kirH')' of pipe 1l1ad. juana is usually

2

3

5

.6

'7

8

A.•

Q •

used in?

l\nd ill.a YOl::o U~;(~ that pipe to smoke your

on that particul~r occasion?

X believe I did, yes sir~

What ahout on ~he previous occasion?

9

10

11

12

13

14

I thinJ: ju.sri: '1';1"1.8 on.,atim(,) is a,11 I had it with me.

So, "•.hon. you took t:h.e pipe in the~e. you expected;

But you dic:Jn.1t: :1.2.V<2! t,o use it; 'C.hcugh?

Vl€~ll,like I said, v;e 'luaed .it t."1.at one time, yes •.'

15

.16

r never had anything to smoke in it

17

18

19

20

21

T,.':;0

Q.

A .•
<.

Q•.

OCC~.s";..on?

yE~SI 'Oi.:!tit 1,'1a.5 'IJ\:hat. '\iv'9 got. there.

Yc';\s .•

-:i:'1'.•a t. I saIl.

did you and Trooper Lambert' plan the

~

I

24

25

Mr. Smit.h;
entire ~~... <r)...

JO CREWEY
COURT REPORTER
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1 •••• Objection, Your HeIDor, -that was not a subject

9> 'rEE COURT:: Overruled, Mr" Yeary ..

I unders(cocd a~.vhile ago, t.he ,"lay he said, "Did.

plan everytt.ting out. in detail.

we discuss goin'.;£there", naturally I we said, you

K.now, "Lei::I s go 'co St.ill\veli:~,;s", but '\tie didn It.

t,ransaction?

witness, Your liQuor.

~ihat did you understand the meaning of ••••.•

In all respects, did you all plan the

on direct examination.

E. YEM~Y~ Objection.. Ee's trying to impeach his O~~

Q•.

THE COURT: He has been recalled and he'may go into it.
2

7

5

4

6

3

8 D. BROvwj~ I just asked him a question.

12

13

10

11

14

L~--j

.~

-.

I
15 Q. Was there;: ai'1Yplan 'Viho \iould buy on ei.cher occasio "1:

17

18

19

Q"

A.

No, V/0 'r;rle;ce b::rch t:r..:ying 'co buy •
•

On the. fi rst occasion on Janual.~ 6t:h I 1976, was

there any plan aa to who was going tabuy?
Wewere j you know, like I say, '¥Je bo.th tried to:. ...

buy vihe.irlGlVer v,;,?e could" '?here \\l'as no step-by-step

pl~i eve~ laid out"

Alright; that's all"

99

through ten procedure,you had'a one
<: J/",.)

JO CREWEY
COURT REPORTER
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.
S:l.~,.yes

not. saying

Ohi

Well, you discussed what you normally did"

But you did discuss going there?

YEARY:~,'

""' •.

Q.

20

24

21

25

23

22



plami.ed by yOU'(

step-by-s'cep, but you generally had the idea"

and you say 'chat I or. anytl":dng lil,e that .•

tha'/:. We never discussed you ~i<.:now,.I'll say this.,

"Le~cIS 00 up to Stillwell' c:l!_ 0lI1I would say, you know,
and see if 'VIe can make a buy",. or something like ..

But the idea 'co go 'Up there vias discussed and ',.

1

A.

lit
2

3

I 4

5 Q.
6

. '~.

'I(nat's right. Tha1'lJt. you..

In Roanoke'c

Roanoke, .Vi:cginic::..

live, sir'?

Well, ".119 Id have to talk it over bet'i.<1een us or we

50 years"
Virginia, Washington Cow1ty Q4ea?

Imd I l\1r" E:ddy I \"hat is your age and \V'here do you

Would you statG your p&ue, please?

I'm 55 year.s old and I. live at Glade Spring ..

having first been duly swon1, testified as follows

How long have you lived in ~he Glade Spring,

Yes sir"

l~Ad where did you live prior to 'Chat?

Did you ever have occasion 'to be out of the Count
l

E. F. YID~RY:

A"

Q.•

Q..

i),.~.
<.

Qo

A ••

Q.
A.
Q~

.A.

THE COURT: Next witness, Mr~ Yeary.

7

8

9

i I 10
I
i I 11

12

. ~

13

14-

15

16

17
18

19

20

21

22

23

24-

25
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, ;'.'

ot.n<?.:r queotion:: \t\lhen 'I,"lere you in Roanoke,'

. .
".'"

'l~hrGe'years ci,:;ht. months.

And how long "lere you in Se'rvice during world:J':}.H>:J
. .... ;: ;)/~~~::::

ox anything o.f' t.h.:ts n.-:d:ure?

~'jaJ: II?

Have you' ha.d occasion.'~. well, le.t me azk you

A.

P••

Q.

1

Ii 2

3

I 4-

5

6

'1

8

9 life.
l-\l1.d then vJorld 'i4Q.r II, wi/ell that: exception, all.tll

10.

11

Q..
rest. you have Ii ved in Wa.shington County?

,
Excep1:perio6J.cal. tirnes wherJ. I have been. cuto£'

. ....
. '.::

12

13 Q..
'I::O't\'I!! to WO:df. "n.d :ceturn.

HO'VJ long have you no\v 1.1.ved .in ~cheGlade Spring .':.

comrnuni ty'? .' ,

15 .Si;;:teen yea:cs... , .:"

16 How lo:tlq have :t"OU been acquainted vtith Jerry

17
st:.illwel17

18

19

ll.•.

Q.
since he was born ..

.. Are you accJll,-:,in:t.ed \'\d.th hi s reputa:cion in the

Glade spring, i'i!aGhington County community tor
20 truth and honesty?
21 "Xes sir.

22 Q. P.nd how c~o YOll J"-110\"1 this reput:.ation?

23 A. ! find him .to 1:te honest and sincere in all deal-' .;.

101

I .p.
I

24

25 Q.

ings a~ any time.
Ie this his reputation in the c~nmunity also? .

:e;
JO CREWEY

COUR T REPORTER
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1 A. Yes sir•.
l'J.'ld if it were ot.hen",isl?, 'Vlould..you k..,ow abou'c it?

Well, I Iva ...•lorked with him now for' •• since last'.,.,.,
'. . . -.;. .:; .

V"~hy do you say "chat'?

. ,- :, ~

..
• • I~, ~ • , ::;

."
-','as.I ..I'v8 plat.'"1.tedgardens wi'::h him and,Surnrner.

I'm reasonably sur~ I would.
3

5

2I
III
I

6 say I 1:' ,'(~ ga~'Jh.in, alrLlOst: every day xight on up . ~'.
...:..,::",

7 .th;;:ou<;:.Jhhis chi16J:'lood and Il'lie had personal deal-
: "

8 lugs wi t.h him since he' came 'Co\'Ilork with us .•.

9 I bE~lievel":ha:t I 8 all .. ';'..
' .. ',.". ',;
. ":.;;:~i':'.~.

10
D~' BROh'N i; !iTo ques't.:i.on.s G

11

12

'"1I~"""'~1 L GOI~TS'd' .y:h~,'L•.•:.-,_~_.f_~"_~..,.! _

having firs~ been duly SWOlu, testified as follows

13

14

BY:
Q.

•....,.l5. I!' • YEARY:

vlou.ld you 8'1:<3'.'\::.e your name, please? ....: ',:,"

15 .Jai:nes ;.1. C-oin~:::.•

16 l"1rG Goins, \-i.t1,a'c h;: your age and v,here do you .

I .

I

17

18

19

A.

reside?
I'm over 21 and! live out here on tl~e lake.
t"jell, ~'Eor~che r(:~cord, v{ould you t'ell us how much.

20 A.
" "

21 Q. Well, Nould it 'be safe t.o say. you are at least, ";-;:

25 yea:t's over 'the age of 21?

It wouldbe safe Jc.c say past 50.

Alright.. Now, Hr. Goins, .are you acquainbad wi~ch:

102
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In fac~t he .

JO CREWEY
COURT REPORTER'
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Around four years ..

in tlie ttJashingt.c1n County comrr~unit,y'?

For 't:cuth end hcn.as'i::y?

Yes •.

"Up 'che;cc" ~... wh'3re 'iI\i'ould this be?

a year - oh, about a year or two out there •. , ~~.

23 years.•
Are you. aCQ1.1ain"ced wit.h 1'lr. stillwell's re':)utation_ 1 "

for how 10l1.g'?

And hO\'1 long have you known. him'?

Yes..

You have lived in the Washington County 'corr~unity~
. . ,',. ::'...':[

xeputation to b(~?

l\nd would YOi.'.t,el1 the Court \vha.t you ]mow that.

lay-ing b:t"ickup there on a house.

Right z\oove .'lie just a lit.tle ways. I was up

tl1ere eve:Y.'"1] dr:.\Y or t~!Vo and saVJ him.. It was just.

a friend of lii'd.ne j I cold him the lot'i al"ld he was },

January of 1976';'

worker.
He chec};;,edau:;;' ve:cy good aud he was a very good .:.

Did he have occasion t.obe working for you in

Noi he was 'iiKJrking for a friend of mine up there,,'

helping build a house on it.
r'

,kept his O'i.\~r:. p0.yroll and 'i.:.he other boys' payrol1~;;

1 I>...

2 Q"

].'>..
3.

'Q"
4

S Aft

6 Q.

7

8 1'.'0

9 Q.

A"
10

Qc
11

12 A.
13

14

15

16

17
Q.

18

19
P.••

20
'-

21 Q.

22 A ..

23

24'

25

I.

l-I .

II



1 Q. And you 'have a. plac:e I '\i'll1en you say II t1iere" I you

2

:,111
I
I
I

3

5

6

A. YeS. That. I ,s ~,\'hat: I, spoke of •.

Q. I believe that:'s all.
";.' .. ' ".'

D.. BROWN'~ No que:3'cion.s.
0'". ':.

7

8

I
I
I

I
I

I

9

10

11

12

,Q.

Q..

Would you s~atc your n~ne, please?
P~tricia 'Kay Stillwell.

stillwell, how old are you?
J 20.

',mel ','121.0 you all ma.zo:i.:'ied to each other during the'

And living in Glade Spring I Virginia, I believei"

Officerf:l Lo..rr£bart: and Smith, "lho previously

"';'t

104
)1 ,
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Prior to, ';:oday'?

testified in this case?

Yes?

How long hav0 you '~,ovmthem prior to today?

NOvl, axe you ~tcqt1.aint.edwi t.h persons Movm as

y~s..

Yes ..

Yes ail:".

A):ld you arc 'che wife I J. bC-.llicve,of Jerry

period of Junuarj, 1976,

Q..

Q..

16

20

24'

22

15

23

19

13

21

17
18

25

I

I
.~

I
I
I
!
I
I
I
I,

.i I
I

1

,I
. I

'I

lit
I

I
I

I I



About a year and a half. ',
And going back to Janua%"j of 1976, had you known,'

them prior to that. time~ had occasion to seetb,em. ' "

in and around Glade? , ", .,4 •

1

8

9

10

11

12

13

14

15

16

17

Q.

.' ..

Q.
A.

Q..

I had seen them before then and JerryKnow I dtherh." , .

but I never met the-'ll except that

9th.
Artd would you describe the scene at the house ~.i (:

what took place "then, and how i-e came abOut •• all,

this on J~nuary 9th?
Well, I had just comehome from the hospital and .,:

they c~me up_ to. the house with some f1::'iends,
wanting to buy some pot. They just.' comaU:p \,dt.h-'.,)

'~',

some people 'I:hat \tIe knowId and corne on .in"'the

house and set do~m.
Was there any discussion leading up to ••.•

'.•••well, they just. asked Jerry if he had any:thing;.

How wou~d you describe ai1Y trans~ctio~'that took
place •..was it a friendly one or ••••

, ,.','

really know the.-n or know'nothing about them except

••.well, I thought they was friends. I didn't.~~18

19

20

A.

that: night.

bef oretl1el'l. '

.' "

Jerl.-ysaid. be met them out .in town '. ~

i,,';'21

22

Q.
A.

FlIld did they comewi'i:h friends of Jerry I s?

yeah ••.•well, they come with people that I know'd.

Friends of nune too.
And at the time # was your husband dealing in any

23

I
24, . Q.

,1 25

.~

- --...._~_._<T ...''''t--f ••.••~'- _ .•• fit' ..,

drugs or drug trafficin.l
'-,

JO CREWEY
COURT REPORTER
RT, 2. BOX 262

MARION, VIRGINIA 24JH
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Yes.

••• by the same method'1

• •. yeah ••.•

' .. ;

Have you all, ever gotten it from other persons.)'.; •

Ali.d \lIQuId it be at that time I common for frien'ds,/;.[
'. ,::;' '~':")~:"

'to eXJ."1.ange pot "J,ust for what they had in it? ';.'</

. 'You had pot in your house?
Yeah.

N01 ,he ,wasn't out pushing:'n6thing down on the

streets or nothing liketthat. We had pot in our
house.'

"..J",,-L;o

1 A.

I, 2
'-

"

3

4
{i.
,A.

Q.
6

~l A.
8 Q •.

9 I .t\ •

10, ". ':,'Q.',

Yeah, Uil1-hum.

to sell, or did they initiate the conversation,or
did they try to get some from him, or .j!ust how'" ,I

that occasion ••••on this occasionl did Jerryof'fer
c'

:,;.:'

"',.

'l'hey come to the house.

it.

','

No. He just' let' them have it for what he had in

It was their idea.

Was there any profit made or anything by Jerry 'on

that occasion?

held let them have~

And 't1)e pot. that. you let the Troopers have on

.did this come about?

'what'~ey cornefor to see if Jerry had anytnat

Q.
11

12

13

14

15

16

17

18

19

20
.',

21

22 Q. Why would he do this?

106

A.' Because they were frieDqs of our IS. Jerry had ~et

2

2

,,'54:'L' ,', ' , '_''_' th_eI1,_,1._0__u_t and they had been ..around town for some
, time; said they were from Sal~ville. Ifm not from

, ,__. ~__ 'rt _
JO CRE\VE)'
COURT REPORTER

RT. 2. BOX 262
MARION. VIRGINJA 243H
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oJ'

Q.
£:,

l.~,.
,.......• Q~
6

1~f1'

d

8

, I
" . I

:,,".

".',

, .

. , ..,:'

107

He was pushing it there

1\ i. 2. BO)~ 2G~

I beliov2 t.l1z,:c. I sail ..

Paying for your car,

H:r.'I21. Wc.ilhiGJ..:f., you .b'ldieated that: Jerry wu.sn It

BY~ DAVID D" BROvfN:

Q.

"

I

-Buying iura:]. t.\:in3 ?

.like -c.hat.',

Yeah~

Q..

Q.

A.

Q..

Q..

___________:~.~:.~~:__::=~~~:~_,.._\r~:::_~~__~::.1J-- . ~
TO CRE\VEY
('~O!);lT Rl:POi\TER

'9,

10

:U.

12

~

13

1-<:,t
15

1.6

1'7
18

,; ()
.'l. •••

20

21

22

23

2•.~
,
1"oW.J

hl;\H.1'ON. Vr:<GiNIA 2'-1354
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1

z

,---_._-------------_._-- - ,----------------._--------,----_._------------'-----
i 1\ "r -I .'- • , • f .t ..•..._." h ,~ I ~I r-~~ .t~O~ _... 't'liaz, 'Cil.(~re,':':" :-t.' 'l.vas somel,.JUa~y ~e .!\•.uOt-, a.

I and W~~ frie~dly with himQ

yeah .•
just. t:heone to have it then..'

:.....

in

BecausG I'd been wi~h hun to get it.

Well, h(~ sold. i.t, didn I the?

Well, he sold i~ fer ~A1at he had in itQ

1/' ~.,..'ie..l..J., I'"',"~,G

Q.

A
" "

1

8

5

:3

6

You y,,",,,):ce,in-vol ved in it too?

that way.

I got;. SOl.Tt~?Diad.Juana and I I 11 sell i,t 'co you for."

'cold. t:.h.E:1Tfi he I d l(~'C,t.hG11.1 have it •.

If you wair:t:. 'co P'v.t.

~~d you s~id they just asked Jerry if he had

-rrh,ey just. l.~6...id "You got anyt.hing? II He said,"Yeah,

. I ima.gi.n'2 he .t.old t:.hemhe did hfNe some and he,'

Q.

16

15

13

12

11

1.0

I

:
I'

17
'\f~~J:at.:r g()~:;.it fox - 15 dollars II "

118

19
Si:c, 'chat.' s :i.)aea CIuit,e somet.ime age and I don i:t

20 believe I call r€r:l$iibe:c exactly .the words 'C.hat.he

21

.1

lOS"J0 . C.RE"\>'/ EY
cOU;U' RE:'ORTER
R-r. 2, flOX 262

>,(,\[:JO;". VIRGINIA 24354

well. You couldn I t reme.ll.IDer exactly ho\'I1 it

That. i l3 .tn;,(,: '"vit.h t:.he rest. of yourtestir'.1ony as

A. I calif, z-err,,;);Gbert.he day they came t.o our house
(,:/J,~ __ -------._._-.---------_.--.--'--.-- .....-.--- ...'..--..__ ..._.. ....1._._:.. .- ..25

23

21

.24I
~



.•..

.: .~'
,'."':'"

.. -'.-'.

.'. ,. :

109

you mean"

of Jerry's own

He j~st s~oked some of his

.RT. 2, BOX' 262
!\ [I,i' ION, vm::;IN1A 24354

Any'ching pel.id :fo~: that. by t1181n?

Pardon'?

No, l"10", for ~vin.at;. 'cheir- '\ ~sroOK-CQ. ••

Did you all j"lwt s'cc,"nd around then and smoked and,

had a good t.:ime for a f;;t" rui.nutes?

st:u:ff ~

Anything paid for .that?

and you l:ce Dot gcxLrJig into it. c,gain.

lUri(:i!:l:c, that I saIl.

grcce:cy st.o~:eano •. M

"",d.t.h 'c,!::l,e.m'? 'itIas it. c)~e like v-lhere you go to

Nrs.. $'1:i11'1,-",,-::3.1 , 'b,Ovl",';ouldyou describo: t.he

Y:a:P.RY:k'.

c.....•

Q.
l"j,.frI

<.

Q"

A .•

Q.

Q,.

Q.

'l'I-IE COUH:I'~ •.• n "New, N:~.Ye<?<.:;:y I' you Ive been il1.tO tha~c once'

:Pl." Um-hume
. (:'3'--__ .._. ._.__. ._.._._ .._._.._ .. ._ ..'t. ._. _ .

JO CRE\VEY
CC)URT REPORTER

I------------lo~ki;~--f~;.-.i~~.-;..-if---:tha t ~-~.-~'1hatc
I

I Q. Alright. And they found it?

21

24

" ..."";:,

22

Z3

1

Z

~
J

,I~.r

5

6

'1 I
I
I
I

8

I
9 I

I

10 I
u.

1'".k

•• 13

I.e'}

i 15

~

16

17

I 18

1 19

20



l

fUlVXNG FIRST BEEN DULY SWOlU~, TESTIFIED AS

i

2

I-Q:---.----~mO~~i~g-.;~.;-;---------.---.---
I,' A.. Yeah, um-hUln.•

1

Q.. I believe "c.hatI 3 all.
J.

:11

, "T.r~:;:;;("r_"_J_"_"_._,-,,~...-.,.....-:J~.-1l1n'1'.~._r_A_~__ ._

i' i
" ,I

6

'] Qe \':ou1d y(.:m sta:ee your n.w:ne pl~ase'?

8 A.

.... ,' ..

. . ;, ~

present. time

eik, I work at Goff Const~~ction Company ,in
. ,

.s~r.

Glade! Sp:cing at.

24 .•

Are you ~r~loyed at the present time'?
Yes sir" 'i'~'ehave a ~~irl 16 rr.onths old.

Yes

have - vh~at? one child?

How old axe you, Jerry?
Yes

.At~t:he p:t:'ecs:nt. t.:Lmet I believe you are married

'It ..
n••

A ..

Q.•

I
IQ ••

, A .•

\ 'Qo

£'ll':.. St:.illwel16 ycuareJche defendant ill this case"l

r bel;Leve?

16

"1'll~

19

14

10

11

Fields ..

On JanUal.'Y." "du.ring the month of January, 1976,,!';.'

were you e-:r.ployed at. t.'1at; and if so, by ••"hom.?"

Yes sir.. Well, I was sort of self-enlployed" 'Iwa~

\-Jorking for a !l1an (.)u'i:~on. Sout.h Holston Lake ..,;,'1"1;/;

He \l1as originallY, from Gl.'"11ndy and he;\.;as:,

I

1I Q.

Ip ..
\'

Il .__~__.__._~~.~~.~~~=~...~_.~~::~~.._~_~.t.~~~~V_~,__R_••-_"~It_~-._F_'0_" _r_d._,_'_J._~_. ,_' _"an_,_, ,_d)~I
J'() r "'~'1 IE''!I.J'[\'.L, IV ,

COURT Rt:PORTER 110
RT. 2, BOX 262

ivU\R]()N, VIRG1NI:\ 24354

25

20

23

22

21

"I"

I,

I,i,',

1",
j,
iii
II
I' i~IP
;~ .
:!
Iii

I!'



--_.~_._,---------_..-.....- ... ---_ ...--~-_.
I ••..r-c.z v;orking, buildi:ng t.:his hom.efor him ..

Yes sir, she worked in a restauraill/c here in

No,,",shortly before that~ was your wife enYploY0d?

Q..

A ..
Q.•

--;;:-.---------_._---_._._~'_.-.- ..._ ..... _. ---_ .._---

2

:5

3
L
P
I
l
]

I
I
J

6

'I

8

9

11

Q"

preceding ,J'a!lua:cy of '76?

';lell, for dLtf:Grelt~:t j?G..\Q}?le .•.•• J: just; \\Forkby the

hour for ctirf;0:r'~n't. people I Id say for tiATO' or :-

So, you ar.e 0t.!ployed on a regular basis then.?:

Vlell, ',vo Id finish on.e job a:nd. people \1/oul.d like

our -..•,l'ork. an.d weI d go from job-to-job •.•."finish

diffiCUlt~~j13

on.e job and go right: -co a.not.her ..

or arryt'J:lin.g of this na'cure. in January of 1976? , ~.:.

Ho sir.

union in •.January .."..I was in the process of around 'I
___ ..__ .. ...__._.. ...._._.. .. ._.__....__..__.__j5~_______ . . I

I

I joined theWell, it may have been $7 ..80 then ..
wbat were you m~~ing'in January of '76?

Brick Layc-3r •.

Are you Union cc~tified?
Y,:,":)ssir J uJcal 14 ou.t. of Bristol, Journeyman

Just:. 'vlha'e my wife 'ViaS making.

And were you getting any source of income other
than your job you had, brick laying?

1~••

Q.
2-\ ••

..
Q.
F•.•

Q"

1\"24

25

21

23

20

16

12

19

18

17

JO CRE\VEY
COUR'{ KEf();~TER

Rl. 2, BOX 252
;'..l/\i~lON. V1RGINl1'. 2,135,1
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I VJasp~.ying for ito

Yes Gir, I bought a j~ep .."..I bought a new

any pay~ents or anything like that?

177" r just. worked by the hour for these people:,:,:

out Ott t.he lake.. I \.•'as making $4..50 an hour", :'

A.

1

1 Q"

8 A•.

9 Q••

10

One payment?

I don I t know '.,That, I ••..,ould have made••• I never did"
'j'"

described by ~~e Troopers 'tha~happened on Jfu1uaryl
Let's go back to 'c.lle first occasion which has been

t.here, really, I sold just for what. I give for it"~

it myself - my friends smoked it.. I just. had it~:,:'

jeep earl1.e:i:?
thinJ.. you J,,,,'culd have been able t.o pay for your

",he'dle::c I could have paft.d for it or not ..

I don't really know •..,,! had some pot.

One paym-.sn'c., yes sir .."co $107 •.00 pe;r month •.
'.':..:;'"

If you had been seiling dL~gs'at that time, do you

,make no profit on i~"o.I couldn't exactly say

Q•.

A.

16

17

15

12

13

11

I

I
I
I
I
I
\

~

I
I
I

18 9th, 1976.Q.~he first occasion they testified .. ,';
•. ", "!

19 ": :".; .....

20 ... yee sir 0

21 Q•. Could you tell us what, if anything, you recall

about th&t situu~ion? .',

. ..~'..~

them and they came :'

\~ell, it had been about. -two 't'leeks •• '"or rougl11Y..~.'.....'..

somet:imes. 0 0 'c.hrG:e or four 'months and, you kilo",,'
23

24

25
they greeted me and I greeted

, , ~.~~__ . ,.. 1-,:.>,,------_._------
JO CREWEY
COl:RT REPORTER
RT, 2, n.ox 262

~(ARiON, VIRGINIA 24354
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" ,~

I think>

so I said yes,

He was my age"

X!dIet the.-n:have,

They just: as}.:.eo. rne h.ot,rl I -..,as doing •.•.•.you klo"'lov(, ..

all t!leL'8 "laS 'chat Caine -up to my house.

you all have the first time?

'l"hcfirst .time they Cai71e around that you sai.d they

'VJe:CG at your house, ,dhat. kind of convel:'sa'cion did

x.v'hic:h I' ve k..no,,,,s.1.~,,,,\>lGJ.l, I've know'd David a1:'.out'

named l'Eo", 'i:£n..:i.ch I kJa(:)t;,f him for sometilll€l" We

Yes sir, 'l'O:~.J;TtYFor'i.:er, which I 'veknown, .well,,"

I had some J: I d let. .thcl''l have.". I did..'i't really"

get SOlJtG m~1X:'!,so I lE~t:."t:helil have it"

want to~~.! jus~ had some for myself, but I

,~~ ..£larl. ]u.ana

They come back again ~~d asked roo if I had ~~y

1'!~eretlj,(:Yw'ith any people. Q • friends of YOUl:" 5?

'1

8 Q•.

9 .iL.

JLO

11

1l. .~£.

1L :~

19

i8

15 I
ii6 I
1'7 I Q ••

1

*-
2

i""

J

I 4

5

6

20 kind of hOVl !Jecple t.a1:k to ~Dch other.

21 just, you F4'O~1 car~ying on.a conversation between

l I ]~.ne\tl'V1011 and .they had"lived there all their

lives. We were just fr~~nds and I'd seen th~~
l' /

____ ••••• __ ~.-. • ~~ ••••• ~ • __ •• _.~_._ • __ ~ M '_~.'~ __ ~ __ ~' - ••••• ----------

a conversation bert-ween friends •.

J-(' f~i) l:;-vr~v
.J '-.~I'L\ .1.:1

COURT REPORTER

R'f. 2. BOX 202
!\.fA';~IO,N. VIRGiNJ/\ 24354

just: carr-Jin.g on. 1

The other guys .,
I

" ,'., '

113

:noreor l.ess,friends<p you 1mow,

25

23

22

l-
I .



induce

114

or who initiated the

th0Y' d -,~~~eat Ii", ,m~' d.,,,vel
. . I

smoking it .then e

~LCY ~~re smoking it,the time befor~
Sure, th.oy

were at 111;/ houoe •....with Triuu:ny Porter and a guy.

JUDt let. JchGmhave i -C.••••.for e:6actly what ! paid

; ....

26th. thG Jc;..{Ooccasions the Officers t:est.ifiedi
"

have it:" ~..J: fiL0iJ.n, it was mine Q •• I sr:toked it myself

ilnd t1:.ey said"J;h~v c~u:ldn' t:. find an.y an:lf\vhereels.e\

and I jus'!:';,le'ct.he.'11 have it through friendship •. "" 'I

'V~8S it. your understanding- that t11ey al~eady'-snlOkedl
, I

I
They smoked it:

e.l:x;>1lt" did Y<',)uini ti~.d::e any conversation that yo~ I

Did you make: any rJ:cofi t v-lhatsoever?

and. they ce;m-aa1.ong wanting it as ,friends and 1.

at, th8i:.1 .•

hunting and I had t::.he stuff ,there ~"I smoked .ft

No s~r, I ain1t n0ver •.ceI do a lot of fishing and

myself c~nd I ;..•.acr SOl'n.e fOL" my frien.dsi t smoke it",

Q..

I Q.. Did you let then have it with "'W intent to~ . ..__ ,_,__ .__ ,.,.. ..._. .,_._._.__ " .__ ,. ..,{l~::l.,. "__ ..._---
'rr-. C'-'T."'IP"V\.J ".t\,D vv 1:.1

CGlJiZT REPOR'i'ER

K"f, I., BOX 262

MAlclON, VlRCINIA 24354
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z
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15
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:','!

:. ,",;.,'

'.. ,t,:~:.. :

I:assume,

They came to my .' .

-_._------------_._-
or anybody 'there,

'crying t.o get anybody hooked on it'•

J. 'coulo smell i~ in the car ~}dso

1 just let th~n have it ..so

VIC I 11 t:ake all four bag'SII ••

Like 1. said, thE'.y just carne in al''ld asked meifI'.:i

but:. "I I 11 18'e you have for what ! got. in i"c.'l •. '. !. I
had, I think, four bags a.t the tirr..eo They saidll'(flell,

I could get some mo're') I
' .. ' • IThey CmQ6 to me want~ng

I
had any M2rijuilJ'"J.i;1, and I said ~leah, that I h.aasoms"

the cOl''AveJ:sat.ioZ"A s'ca:i.:"t:., i.f you r.emember?

•••• • YO'U weren It

The fi:\::st -tirne:3 t.:hev c.:.uneon JanUZl:i,.-Y 9th, ho,,, did-,. .

car""" ..

I eald "I i:eally dOl'l't:. '\Ijant. t.o let you have i t~l'i' .'

. ")

I just fig-ured these guys ~lere smoking it. too.

•.". to eit.her become addicted to or dependant. upon)

or anyt.hing'?

house wqnting it ..

1\1ari juana •••.

~-------ei ;~~e~-~ft:h~--~;f;~e~~

I . to induce th~a .~.a
A. •••.•.no. sir ..• "

6

5

4-

1

1

2

21

20

9,

10

11
Q.

I

'1 'J£., •••

A ..
13

1.4 IQ"j ...

15 i
I
I

16 lAo

1'7

18

19

.::;

115

I jus-t le'c'i;hei~lhaveI

and they, beCC4'11$,

friends a.round Vii.-1::11. eV01.;(One.

it and they~ome with friends,

I
I it"

IQ. ~ ~~~~~~~-a~=o~'-~'"1f-.-d-,tl:-~--l-a-t-c-o-rn-le_abo_.u:tif> I
JO CRE\VE\'

COURT KEl'ORTCl<
KT, 2. l>OX 262

Ivl/dUON, vmClNI,\ 24354
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23
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I had .'

116

They. carne'

I mean, they was

t:hOll1 part of ,,,hat I' had'. ;'. :;'

rrheyI d been around all

I 'cold the.'n\:hat I couldrt. It;

sell

'I"neyjustleft to~m..

'I'hey left. and thenex'C. I,,: I
\\las ....•.. from August 24th, I. didni

RT. 2, BOX 262
:'vfAiUON. ViRGINIA 24354

I told therLl that mine was .be"cterthan

I u::Jua1.1ykept a pow:!d

1'10 rfhO'l:'e.

'I'hGY8aid t.hat. '::'heyi d g~t some from some-

"ching I ]I:novil I d, I

have one l~,ore]Jag of it."

do that...

in and I gave it to h.im, .. and he gave me the money.

and ck:.\'m and he /1'" •. , •... his pipe andwe set. biought out

.,.' .. :
,:" ," ~

where t:ha:t \oJasDi. I t no good and they want.ed tose1!.

fri~mds "".;i:chme and t:hey com.e and '.llrooper Smith ' .

just let th~n have it again.

could get:.

pound .•

this time smoking Marijuana and dririk.ing.

asked me again, 80 I let him have it ..

you rsaerriber?

.bought some 1:.1ore .••.• like I said, I coulci get i'l:.:a:~:p

.me partqf it and me

25

I
I

I22 1 Q.. Have you ever sold any drugs or made any profit ..,.,

'1 frow -them.or anything of. that. nature? ."'\:',

I A.No 3i:-(. Like I say i I $'il.oke it myself.. I did .:.'

24 I..'1 before.. I don I t:. no more ~~..I I ve leari(led my lesspn~.

l~_. __ . ~_.. .--. __._-..- _.-_.----_._--_ -_ -:- Lt{~_ _---._------------' --_:.. I
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I

11ve never

If I'd buy 16 bags, Itd give $240 •.00,

I could buy it~ I've smoked it~ I'

I I d buy 16 ba~j'B r:LOz.t of the ti!ne or 8 bags, or

jus'::' what. ever ! could got. an.d I'd give $15.00 a

~;nd you were paying $154007
Yes sir.

bought i.t and I ,have it. around 't:f,y home.

dealt none.I

I
! .. Q••

Ip .•••

5

z

3lit
I

for. a couple of' us .'.'

11

would. go .l.l'1 togechc:.c or sc;uet.hing.. ;€:"riends

Glade WOUld £0 i:l 'cogcthe4 and get it.

! believe tha~ls all.

BY: DAVID D. BROvn~:

iZ

Q. JeJ~ry, h.O"." much !'1(;~rijuana.did you have on Janua1.':!

.9'i::h, 19767

16

17

13

As bes:t. I cc,r'J.recall, I had four bags •....•or maybe,

five~ !liaybE:l 1 k;;;p'c one for myself ~

You ju~:rt had one i1i.ore t:han \llhat you sold?

One mor.e! than t-.'ha-c:. r let t.h€.mhave, yes ai r.

('v[:""RION, VI~G]NIA 24.154

t:here at '(:110. housa and those friends that:. came inl
I

117

t:hat would come t:ha11.'>.;

all depend •.•• sometimes you

It '(:.00]<:;. like an::.".;herefrom a "",eek to t\!JO.

and \'!ani::.ed to smol\:0 it?

o.t.herso

would have more friends
~lJe11,

How long did Due bag take care of your needsQ .•

I
I A.

\

1

I ""eeks - one bllg 0

i ~f_' _ .._._. ". .. "..__ ..__ . l_{..11 . __

JO CREWEY
C)IJRT REPORTER
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It coulcr.'

:t ',.-lo-uld supply it ... ;,\'10

...'. ')........

an.d just have a pu.rty: •• tha'c I st.he .,,'.

COURT REl'ORTER

RT. 2. BOX 262
:,1ARIO,'!. VIRGINIA 2.1354

at t:iri:~1S rYid.. 0 usually, at times,- I.:,sir,

d-id have as much as a pound .• \

.

.:., ,,' I.
.~."

How much I'1.a.:r.ij"J.iilua did you have on January 26th 1,

25 P(~Oi,J.e vlould pull up.

Yes

bGGr ..•• gG't a k0g of beer .....go ou.t 011 the river'.:

as a polll"'ld.•

Ho,V' faz- did )tOU have :"0 go to get. your :3upply ..•..•

'....
Well, I can I t. E:xac-c.ly recall.. . I could rLave had' as
much. as •.•.•.lik(~ you say, I could h,ave had. as much ":;,'

','.: .

I could get it, yes siro

of friends \llould gat '\:.oge'cher _f.n....Ld~_.c.heyld supply. th..'~ .. . ...., . ,""_. ~... . . ..~'.

purpose of.me h~ving so much, reallYe
Yell usually kept a pound around tl1ehome?

..•.• I mea.n, it dependGd on ho\-; lnany people.

a,ccessible,

Yet., you I d buy 16 bags at a tim.e and one bag :'"wou,ld. "'.
" .

I-c depc:mded on how many people come in.

One bag would lase from one to ~wo weeks?

16 bags for 32 we~~s?

You say •.•.0

be used "Up in t.wo night:s •.

A. ,

16

19

15

1"1

18

20
Q",

,21
At>

,
22

23

2.!~ Q•.

25
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I Q. '

Z Ao

3

4
Q•.

ll.
5

6
Q.

'I

8

I, i".

..9 Q~
I

10.

11
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i
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I
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1.
j---------------_._.- ._.

I C.•••'. vou '...[ .:J"UO \,....;.; - S"l,.lPP1.:(:Z'

Well, r:.ot;.noc03zsa:cily on call •..• I mean, he Id corrie':

..~.

.,.'

11ad'

119

it?

liDo you have

YOll said llIJ::0al1y

; .}- "')_ .... ~

is~~!t.

yes sir.

Smith. - orle of thosl';:--

if I needed i'c., I COUll
• ..• ""1" . ',. ,go J,.n'l".O \:I_ac.e .••• J. COU ••

,_"1,,'; t,"j •
_.L._~\l;l lif.." CiI

reply,

it;

if I had any'l::hing1/ •••

a'!:q );.lari juana. II ?

in

said to you,

-;;11a';;

Is t:hat all?

question ..

'0- I Ad ,.. . d ''': .... ~.d~~ ~ee~e ~ny~n1ng ~n' ~. ~ a~ ,

son~3.ciri'tcs I

~.:r,Lc~n

and TroopeZl:"

z.:.Sk9d me

:!.ei; Y0l,l ha.ve 1t:" '?

you £:'0.V~

"n.~.-o:~,~..'"', .•.

I di(l 11ava

C!'l~IS vll10

't0u 8aid

J~)CRE; ..vi.~'Y
COUR'I RI:.PO~{TER

'l~T. '1. BOX 201.
i\fAi~H)N, ViRCg'f:A 2.U54

T:r.-oopers.

i;Do

clOJ.::.

I i;.old

arlc1

si:r,

that's ~~lat you said,

••• ~ 'l'";;.,),J.._ ••.•

Lm~~Js~.t:

yot.~ 'I':.t(\..rc::~0 •.. ~ 0

.2.P..Q

~t~~..t

Yes

\\T~ talker::' ai:m:.nd a:i.:.d" •. " ~

in-co Glade,.

and look him up aZid say,

• III jp So ~

Did Y01:~ 'cell 'che:.nYO":l did have

•." • no\,,',

~ ~.1 •• yoz

r.; iI Q ~ •••ri'J.o i e 11 ;'t!:.ey H ?

dOll ',~ 'i.'ian':.::. '::'0

Tl1ey a~e ",.11.'3

Yes sir~

'l(~D

.a11Y'Cr.li!.1.g? H

TroorJ\er

You said ':"£hey

r 1 d Jc.Gl! him a.nd

one of t.he

(;0

CO.:.

~~at was on call wasnl~ it?

to me

Usually, my Gt:.:?:?li.:x 'l;;ould cotil.Gl to :'.16.

'-l~'oq

.,hlrigh"c,

A •

Q.

n.~.

!

I
I,
II Q.
I :'I

1

1:- ••

Q~
I

I }~..
I
I Q.

I .~I 4.,i •• ~

I Q.

I
~ .'I:.~••
!
! .
I Q"
I .I i~ ••

I Q ••
I
I .
I E •. YEfo.RY: Let h.ir_l anS'\;l2::C t:.he

\ D .• BP~W"1:il'~ ne did UliS\v"'er H:..
i
I ,i.. STILL\'IE-LL ~

I ~. BROWN,

, ''\J ••I . .. I

I A.. Yes sir. ! 'cold 'dl~!ti I -t.hink at the tame !
L_;. .-',, .. . . /A3 _

9

2.3
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z

3

'J
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8
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'1,0
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I le'c "them

and I told th~~ I'd

I thin.k.
r could get.let. then have it. '"

he:::cou.ldn 1'1; find any sor;t0whe:ceGIse?

Yos siro

Q"

----- - - - -~--------------_. __ .-."----'1~ - -- -,---.-- .----,---.-,------.----
I fi~J'ebags ~"•four or five I

I

I

o

2

1

I '

.~

10

.il

,', r.,
1~j.\

Both 'i:.ir{l..:;s they carr,s '(;;0 you and they coulon It find[.

arq anywhere else'?' .. I

Yes cir.. r.fl1.i3;{ said it se~ued to bceo:rc:_.,-.Q..~er:u/nd •. ",1?
Well it. \V~l.I:;:;tllt dry 'iivhe:t"eyou \'J'ere •..•.~' ';" "'" was .•.

I had s~~e ~Y8clf for my O~~ personal. 1
From the t:.iri"t/Zl t.ller!:.: 'they <i:.rriv.::.:dat: your b':>'U:Jo, tha I

i s, Troop£~::: I,a:rlt.ert: a.no. 1'-1r0 Scith I al""td 'che q,"Uestio~

'Vyas a.skGd, "1:~,::.~\l0you 00'c &.21Y11arij'Llal1a?1l •.•• how ,',:
.' ,t

"long ';I?ii~3 it, t'hatit .took you t.o get .the Ivlari jUCi-!la ."

and .tur.n it over t:.\,.) t.hex<'?

•.•.• hO'i.:i lon.g did it: '\::ak01

•.•• :tt:. could hav,.:::been a rnin.u'i.::.eor two or three ....
:l!.9

mlnuteso I'c co~;dd have beE:::n5 'CO 10 or even 20 ....

20
nun-utes" I don I 't.::. re1li8.rlber.

21 I Im asking you on -this part~~:ular occasion 1 . on,.'

ZJ e.nd you '(.old tilcr.1 you had five bags and you let.

t.h~..mb.ave four of t.h.au. I ho'iri 10l"lg it 'Coole you to, ;."..

120RT. 2, BOX 262
~vlArUON, VfRGIN!A 24354

give it. to t.hem'?L.__. '- . "._._, jJ;;~S-----'---------"--~-
If'" "r';:;\ln:;Vv \.......'\..L vv L 1

CDIJi\T rU::!'O"KTFK

25
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~ I
" I
I
[

I--I
I
I
I

1

2

:3

5

6

8

A..

Q..

'l'hat .time, I don I.C renlember -ehe time. I di an i t

They stayed and we smoked some •.
Alright, ~chatwas aft:er you got it and put it-in"

Yes zir.. ~.:

So, t.hatdidn't have anything to do with theti~e:
'chat it took you t.O deliver it to the.'11 - the time;

you were a.sked about?
'l'hey were at my house for about. - during the month.9,

10

A.•
of ",-anuary for about twent.y minutes. . ': .

11
A.

The second time, hov,l' long did it take?

I Id say fifteen or t\llenty mirl'utes. Each tuae .
12

1".:; Q.
we smoked eS.ch time"

r believe that's all.

.:,'

I

16

17

18

19

zo

21

22

:l3

24

Q.

..~ ..

Q..

A.

Q..

Mr" St.illwell, when you smoked, you say they sma,kef'

did you join in V\'ith th~"'n? I
Yes sir.. . :.,1
Kind of l.:tke friGnds when you Id drink a bear wi tIl:' I

": I
m~? I
'Yes sir, I I d dran.k some wit.h the..'1\ •••• I drank vii th : I.' I
them the .time they took me to the skating rink~"'ve'

had some beer and s:ome win.e both. I dr~""lkwi'l:...~
..•. :~.•.

thai'll then ..

That's all•.

121.

25
l~fHECOUR'.r: Next "\t/itness.

lOS____ ._._._ .. .. --I._._-=- ~_._-

JO CREWEY
counT REPOR.TER

RT. L. BOX 262
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1

2

6

IE0 -;~.RY-~--Th;~os all we have, Your Honor 0

I THECOURT,The defendant has announced through. Anything

I
further for the CorL'lrnonweal.th'?

J41 I D. BROWN,No sir. Your Honor.
THECOURT:I'll hear any state..-nent: you gentlemen ca.re to make.

5 D. Bl\.Q\;'JN: I don't care .to make a statemcn.t, Your Honor.

I . TI1E COURT: 1-1r. ¥eary •

III
,I

i
I

I
~}, Eo YEI1RY~ Your Honor, "VIe 'l.'V'ould,firs~c of all, renew the

8 motion as t.o m.ultiplieity of the indictments, but.

.most of all, \\119 would move .the Court to stri1c.e the ..

10
evide'""1ce on 'che felony charge on dist.ribut.ion with

the in.tent .to profit. and ask t.hat t.he Court red~ce
11 it to accornod~~t,ion. Ne would subrn;U: again ~c:hat,..

. I

sustain that objection, we would s~~it 'Chatthe '

bet.ween. men ingratiating the..'Uselveswith all 'che.' ..•

it. is en~crapment., bu'c assuming the Court won't

There has been not.hingto get some from t:.h.era.

wnich would certainly lead Mr. stillwell to believe
he was dealing wi-ell friends a.."ld was le.ct,ing thenl ..1

have this mat.erial &l'"td he could ~easonablY ex-pec,t.\
\

evidence at this point and there has been nothing

young people c:f tb,a'c COl.lltnu.Tli'c,y and it \'las an act

.in rebutt.al, that, in fact, 'chis was an accomodation.. . I
It was a transac"cion bet:'\'1eel1 friends: a trGU"'lzact~ol1.

21

Z()

17

19

118

16

15

12

13I
.~

22 said whatsoever about profit and nothing has been

23

25

said .that he did anything to cause these menor

anyone else to become ad~cted to.it. At the
, Mr. Stillwell had no motive at all to make a
L .:-...--:...-.--~---_.------------------iJ2k-------.

}O' "-'j) r"" ,";v\~..,.c V\ L.l

COURT REPORTER 122
RT. 2, BOX 262

IvlA JUON, VIRGll"IA 2~354



'testified he has a ve:!".Jgood reputation' in the

what was .the normal going ra'ce on it.. They had .

Hia

123
the defendal'1t IS

'\-\7e 'if/QuId ask the

certainly, the going rate at that timec' 'I"i ,j,.....pr.l.ng, ...,u """

profit... \'V'G would subm.it .that he would have been

living in a much higher style had he been pushing
drugs.. He was employed, making a good incomeihis

" :
wife was employed and we submit, again, therewa$;

. ", ~.

gotten it from other people at. that price in Glade

.testified that. $15"00 "vIas a 1ittlecheaper than " , ~.':'.;,

no motiva for him t.o be going CU'C of his '\.;ay to ~.':~

ma.ke a profit" In fact, the Officers themselves.

a reput:.atJ.o,n at t.ha:t -cinte of being a drug pusher,.

and I suhait if anyl')Ody would know, -chese ot.her

""-las $20.•00, foZ' that irLself would be evidence that I

there was no profit made by Mr. Stillwe110 ?eopl~

s'cillwel1 t.est.ified and it was supported again by.

the evidence, t.hat he had no il'1tant wha:t.soever to

tllis caae, of credibility of the witnesses.. Mr.

he does rAO't. h~Nea reputat.ion, or did not have

in the con~unity have come here and testified that

community for b.."U.th and hone13t:.y ••

him all his life (h")d all of these 'Witl"'I.E:SSes have ... : .-.

i
I

credib.:i.1H:y is cercainly suppor-ced by the witnesses:

who have com;,~in and testified that: they have kno-wnl

profit from ei-Q'1erof these transactionSn

111en vrould~

Court to reduce the charge to accomodatione

,-----
I

I
I
I

I
I
I
IIDe BROWN: Your Honor please, wH:h regard to
L_._._ __,.__.__. :-__._ -- - ----.----- ..1..9 1... . .__ .

.10 CRE\VEY
CDURT REPOR',ER

RT. 2. HOX 262

~'f~'\RION\ VIRGi~-JIA 2.1354
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'". :,- .~

80 there is certainly

I don't int.end to fix his

I

In regard to the accomodation, I, I
I'

I donOt intend to stack it up on

or encour0ement for Stillwell to sell
He had taken care of his friends before' I

intend -co s.tacJ~t:he fines, but I have to fine him~

opinion, sufficiet'it co

no entrapment.

arg'lli"1',ont concerning the facts'- I don't:. need to

done this before and there certainly wasn't any
would n~gate any entrapment, saying that he had

procuring

point to Mr. Stillwel1vs c~m testin~ny which

1::vlO 'i,veeics,16 bags for the piJ.rpose of having

that is five years in the penitentiary. ,I don't

stand tha~ he had a pound around his house at a
time,J;,or; ~chepurpose of friends, negat:es any

__, , ' ' ' ' l,O-5~.--

THE COURT: Alright, gentl~nenl I find him guilty as charged
;:in each indictment aU1.d you all are far,dliar with,

Hr" Stillwell, but the minimumis, in. the Court.I s

punishm.ent, at. anyth:Jtng mere Jchan the minirmJIn and

crJ.Gs'C:.ioi.1 of -accomodat.ion 0.••.... .."

the admission of ~the 'VIitness alone on the witness:

; ;
, "

friends ~~ere is absolutely incredible ~1d it was

suhrnit to the Cauri: that if one bag will do you,

r
1 I

z I

.3

4
I

r:

I
:::P

6

1"

8

9

to

11

LZ
13

li~

, 15 I
i

16 !
17 \

I
I

18 I

I19
I

20

••

21 As I understand t.he Statu.te, the maximUltl fine is

124

'$40,000 or $25,OOO?

$25,000.
••.Jhat?

D. :aRO~'JN: , ' I
I TIlE COURT:So, I don't see why not to knock off two zeros~

L ' lV~~._::e,~~-~-_and~~x_ ':_~_~tR~~,.at$250.00 instead of.,

]-r r-., FnlJ~V\) \__1\.- \1\ _"

COURT REPORTER

KT, 2, BOX 262

M}'.RIm~. VIRGINiA 24354
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any ezcrbit,ant fine/so ""hat v.rill be the opinion

z of the Court ~1.d t.he verdict. - find hL-aguilty"

and fix his puni5~"entat five years in the
penitentia~J( on each indic~~entand a fine,of
$250.00 .•

.E". \~Y:., Your Honor, we "'Jould aak th.e Court to run the,.

6 sentences concu~rG~tly and before the Court passes
'1 en that motion, 'i'J'e would also ask 't1;,e Court for

a probation report, before the Court: passes on that

:1
9'

1.0

motion ..
THECOURT, Alright. I have no objection to taking your ",oti:~J

und.er advisemen:i::.,but. I'm going t.o SGnt,el'lCe him",~')

so .there will be no question as to whether or not,

he has been s~nt:enced I so l"irQ St.illwell, if you "

or offer as to 'Vlhy the Cour't. should not sentence

Do you have any'ching t.Oplease .•

.you at thi$ time'?15

'J ,"
.J1V

STILLWELL: No sir.o
/

18
yeu to five years in the pe..'1.itel'ltiar"y and a fine'

19 sentence you to five years in the penitentia~I and
zo

21

,.',
_'.f.,

I

I

a fine of $250~OO" on Indict.ment ~fl-77-31, I h~re

by SOlThtenceyou t:o five years in the penitentiary

and a fineo! $250"00,, Alri<;;lht, you may be seated~

23 Now, Oi1. your mot.ion for probation, Mr. Yeary, and

125
25

your motion for tl~e sentences to run concurrently,
I'll take those motions under advisement at this

_' ._.. ., . .__. ...__.._.. ._....}J)_L . _
JO CREVv'EY

COUR')' R;:PORTER
R'r 2, :>OX 262

MA;~JON, VIRGINIA 2'135'1
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report is filed for -the proper length of time •••

.•.•.•YES SIR •.

He may r~aain at large Wlaer, his present bondu

Om: THIS DATE.

Eo YIDillY:;

TIlE COUR'r:

papers there, 11zo •. Brown, check his bond.•

convenient. -to the Court, .i\'lr. Yaa:;,:y I as soon as :the

D.. BRO~vN::; I don 't' have any object:ion .•

STILL\r:iELJJ~ 1,fj,,~1 ft1ot.ne:c, Paul J~llison. and Mr.. Gilbert.

THE COURT::,Alright., the borid is sufficient. He may remain.

Court C2Ul hear i'l::.. ~:rO\'l, what: bond••...•you have. th~),

E.•. Y.EARY: Hels on a $30,000 bond"

I-'-----st~g~-~;t-il-i'---~e~;i~~-a;~po-;tal'ld-:- lJir ~ Osborne,

I ' you.Ive got right many you are \'l'orking on...•if youtl'

, let me know 'V/hen you have this qne, then I I 11 ,fix':

a date for a hearing as quickly thereafter as th~',.
ii}

5

6
I
I

';/ I
I

(3

9

]0

2

", ,1
J. lL

1";<
'J

22

23

14
I

'15' I
I

~ ~
'1

Jib

R1 I
I
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Judge of the Circuit: Court: of Washington County, Virginia ..

.1.

t. z

.3

1, I 4

c:
J

YkiE COURT~ in t.he case of CorrlIDonweal t.h v.. Jerry

Dean Stillwell, -tile record will show that Mr.

-co 'l:.he1?roba'cion Officer of this Court: for a

I.

,.
6 !

.1
7 I

I
8 'I
Q :",-. I

._~O I
i

:'1 I
I

1:~I

I:::; I

:.< I
~ " ,
..:..::1 I

,0 •. '.",

reporc .. Pl.t t:.hRe .time, no da-ce VJas scheduled on

Office on JunelOt.h, &-id.ma4e a copy available to

:. ; .

!
i

.1

!

this date,' fixed ada-te'co be heard and a~cthis

-time, Mr.. BrovJn, do you. desire to question lY'AZ".

~
.Mr.. 'Yeary, t.hsAttorney f~r the Commonvlealtl'l, Mr. !
.Brown, are :pre"sent.. Th.e''Court had not:" prior to

.,
r-1r..' Year..l and the defenq.ant., Mr. Stilloviell. The. I

I

. record 'ltlill show tha'c £'lr. still'Vlell, his attorney ,!~I

I

DAVID ";J
'.

BeclO1er on his report?
No questions by the .Commonweal.th.

_ 11..1...- ....-.--.-:-.---------- ..----
1'27'

. I " ••••• jr>

" . ...,.
.\



109..
.......,.....-~-i

R'1r..Yeary, do you desire t.o question ;

I'Ilr.. Beck.."1er on hi s reporc?

We do not •.

You do not~ Alright:,

,

I
'chen if there are,. !

noques.tions in com'lection wi.th "the report., the"

Court. \'I1i1.1 hear t.his mat:ter today on your mot.ion,'

if t.ha''c is agreeable wit.h you? i
I
I
i
!

--i

I
~,

iurighto Do you have any addi.tional

Yes, that is agreeable.

evidence on you!.'mot:ion for 'probat.ion other than

",,j:

-)

,''''
~.

, ,
,~ ..' 'that contained in tiLe report? .' "'.-'1-

,

t-IJe 'l/IlOuld as] .•. l'I".u:-.. still'lrlell to' take the

•• ..'.:..j

'follows~

stai"ld •.

JERRY DEP>,.:NSTILL'VJELL e

having first been duly S'lrJOrl£l, testified as

il -

JerX'.l Dean stillvJell ..

AndIvlr•. still'VJell q I believe you are the defendant::

in tl1.is case, is that correct?

Yes sir ..
And you have had an opportunity to exa.mine this
report ili~d .tl~ereco~nendation of Mro Beckner, is
that correct.?

A. Yes six ..

Since he has made his report, has your status
_ //..J.\

128
,..••.•..'i
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• T. • .~ __.,.~_~. ~ •••••• , ~ --.e- ---~_ ...--

I
I

!

l
!
I

I
I. I

I

sir.o

regard?

.••..•sarlte cQ.l:tpany •.

l'2r" S'ci11'I.'lel 1 , you 'ili."'lderst,a,l1.d .that :•....what you

have bee:i."k convict:ed of and what you did'\rlas wrong'?:
i

Yes sir" .,I

SCU,L1e Q Q 't.}.

rer.-nained the sarae?

Yes sir ..

Yes
Are you still e:nployed?

I

"
. 'VJouldyou ~cell .t.ne Cour'c your a:ttitude.in .this ..':":,1,

I
I

% A ••

'], Q..--'

/..:. A ••

~~I

Q..
[ A •.

.,.(i
Q••

•../

c:
••••J ., Aoi

I

-, Q..:..~','

n

I ... -....j

A .. I lQ.1.o'VJit '\flaS \I\lrong ••' It m jus.t .through with it .•.,,'

••
ilia-tIs -the end of it~, I mean, I haven't fooled

with it. any since I've been caught." I tm not going:

"CO"It: has cost me 'too much~ cost too much for my.

fanu.ly aFld I just. can't do it. no more •
.1 .,' Q.. If the Court should deemit. appropriate t.O place . i

you on probation, is there any difficulty in your
mind t.ha-c you ,-""ill not. be. able: :tofollow -any ~'"ld

all ternlS placed upon you 'by the ~rohat~onOfficers?

'No sir"
Qo' It wouldbe your plan then, I -cakeit, to re-nain : .

~ in Glade Spring and support your family?

A •• Yes sir" I \vork ia Nor-con,'Virginia.. I would be:

going back and forth to work •.

Q.
DAVID BROv-JN: No questions ..

THE COURT~ Alright I IVlr • Yeary, anything you have -to'
I j3 ".'__~., .- ~~ ~..--..r"'.

129
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Your Honorg I believe it is well pointed~

account: 'ehe usual considerat:ions no prior

'i
i

".' IliThe, findinas ,of tiris in-~

record, g"OOd h"Usbandand fa'ther ,. an.d good

in 'VJhich.he says:

vestigat:iml were favorable fu,d in taking into

out. by V.IX ••. BedQ.ller'.in his final recorIT.l1.endat.ionl

say on your mot.ioJrlg the Court. will hear you.
,Be Po

. ",

"

-'

. '''~'

~

,1

1

ernployrl1&'''1'C record ••.. -the defendan'c appears tc) be' a 'I

suitable c~,didate for probation should tl~e Court
. : ' ::'0-

r-t" . ,.
:.; see iit :co suspend all or part of the Jchree.

5-year sent:S"lces previously imposed.. I believe
tha'c t:\'/o of 'chese'transactions did gro\'l out. of ,.

'the S~fie tra~saction although .ti~ere were two

..J

different. people involvedG Mr.• stillwell. has a

good. record 'Vlitl'"-l the except:ion of Jchese t\'10

offenses, ,and 'irJewould ask the Court to follo"-'l

, '

1

therecoxm:rtendation of the Probation Officer and

place him on proba:tiol1.o

• ~ I • 'l"'I-ill COUR'c; Mr. Bro\im?

r
DAVID D. BRO'NN~

THE COURT,~

I have no recommendation, Your Honor.
Your moJcionfor probation on Indictt'1leirc

I

j 1-77-29 is denied.. He has heret;.ofore been

i.. sentenced, so he viill serve that.. Your motion

for p:coba'Cion on L~dicb.Ll.en:i::. :iFl-77-30, #1-77-31,

will be granted upon the usual ter.ms and con-

.t-<'''::: ditions when released from serving his sent~,ce

~

I

, ,~'--
on Indic-cmGJ.'rl't ~j:29Q""1.don the further conCition

that he pay all fines and costs in each of the

130



_ ....•.

That mo'cion is den.ied•

.would also rene",."our motion" t.O run t:he sentences

for a pe~iod of ten years. So, tha t 'Vlill be the

al'ld his term of probation will be
i
I
I

I
.l

You:c Honor, we move the COurt ••• or we '1

i

t:hree cases,

ruling.

concurrel1.tly ...

THE cOtJRT:

.E. F•
.

> !

:;

6

)--I

portio:i.1 of the sentence i.m.:.oosed?

Would t:.he Court consider suspending a

,
.i.

they are suit:able candida-ces for probation, they i

Tl1.a-c.mo.cion is denied. I have ruled on I
t

.that, M.r. yeary .... For t:he benefit of the defendant,.
I! .

frankly, I seriously doubt the propriety of I

suspending any of it because he maintains that he I.
't'

is not gl.:i;llt¥~ ..In.....theCourt's opinion, before , . ,

", .. " -.,.

E. F.

'mE COURT:

. 'J
•

should acknowledge their guil~ and say they are
sorry and 'ltJant to do better ....

ST!LL~'VELL.: Yes sir, I tm guilty of accomodation, but

not selling, that's my opinion.
THE COURT": You raay -take charge of him, Mr. Sheriff.

E. F. YEARY: Your Honor, at .this point, we would move

the Court to stay execution of the sentence,
pending &'"l appeal for Mr. s.ti.l1.well to the Supreme

i

Court:.

THE COURT: You may••• you may, bu'c in that event

the motion for probation on all cases is denied
at this stage.. He ca.:.-mot be on probation aJ.""'ld

on an appeal stat.us a"l.: the same time. So, Mr.

ji6 , .•..__ ..•. _----- .._--~-
131
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hevl0uld ii-Ot be at large I hut. he l.wuld•..•

".,'-.

If you're appea.ling •••asking for a

him andh.~ will 410t be permitted at: large on bond.;
.-i

I

Your Honor, it is my unders1:&"'1.ding th~"l'.1
.that he 'Vlill not. ge'c probation on the othertwo.;;:"i: I,',': I

I
Ir

.. ,"!" ,",:,;.

Iw.cong, so' he Ccu'l: t be on proba"cion with an appeal. ••;,
, I

Your lionor, he would not be on prohation~•.,
i

charges?

•
Sheriff, that\'lill be granted, but take charge ofl

writ, it certainly is not appropriat.e 'tha.t:hebe, ,\
I

on probation at .t..l1is t:ime on his ,sen.t~"'lce, l\1r. I,
Year.i.. If hesays'chesent:eJ;.""'lce is wrong .•.•it's' !

1<4'- .E ..

I"
1 I

•I
i
I

•• Z I

I

,~ I.:J
~

I I
,d, I"

J

!
:;."

[

I
6 !

I
I

't !
I
I

5;;.;1,,,
CJ\ I.,;'

•i
10 ~•

!
•I
!

..•~ .L.. f

•••• 0 NoI you can't be on probation,

Mr. Sheriff ..
You may take charge of him,at 'the same t:L.-ne ..

1
, i

convicted a&"'la. sentenced - suspe.."1.ded I and appealed !
i,
il,
!

" , THE COu"RT~

13 (Thereupon, !VlroStillwell was remanded to jail,

and a. shor-t -time thereaft.er, re'turned "CO 'open court),_
, 0,

Your Honor, 'after conferring wi~"l Mr. '

'Still'VJel.l, 'Vie ~'Ould 'ask the Court:$s leave to

19 vii thdra\fl our motion t.e s'l::ay 'I.:.1'1eexecution ef the'

sentence in order toe-lloitl Mr.. stillwell to be

,dicated.

placed on probation as theCaurt originall.y in-

Any abject.ion to' that, Mr. Brown?

)
!

'l

1

I
!
I
\

announced:Alright, 'the ruling heretofore

Nasir t Yaur Honor.

THE COURT:

DlI.NID D. BROVJN;

T"dE COURT;
, "

r
;:;.:;: by -the Court.

\ "--~:<_._-, ----.i....".+-=--.-.'''--,...,.. .,,;;.,...c~...,=-~•.•..,.-, __~ u.•_r •..•. _~".

is reinstated under the same terms
....J). "C:,. .. _ ... __ . :.... __ ... ,. __ . .,_' ~_,_ .. _._~' __ '_' _:,

1'32
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1 and conditions.
- " :~'",

, .', ~.", . :~.. .

..•.•• ,"'C,'"Thank you, Your Honor.
\. . ,

: ,

END. OF PROCEEDINGS.

.'
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REPORTER'S ClmTIFlCATION

STATE OF VIRGINIA" AT LARGE:

.' .1

..
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I

. i ,

't . i , .-

.. ; ~ .' i' • .

'" i- ) • i ,- l ';-.

:')

tJ ': ,I ~ '. ': I

'. '\

(I .r

•••• J' ;

Given un~r myhand on this the 9th day of August,
l .',r~'

( ~.
." ( . ./."

t_ • \e. ~/~ , ,:~ei/.~:~--
Notary Pub1i9

.. ./

i. :

~977 •. '

(My commis~ionexpires.9-3-77).

6

A....
S I

I, Jo Crewey, Court Reporter and Notary Pub1ic in
and for the state of Virginia, at 1arge, do hereby certify
that the foregoing is a true transcript of the trial. and
probation hearing in the matter of Commonweal.thv. Jerry Dean
Stillwell,. all of said proceedings having.been heard before
the Honorable J. AubreyMatthews, Judge of the Circuit Court

"7.' of WashingtonCounty, Virginia, at Abingdon,Virginia, on
the 16th day of June, 1977, and on the 17th day of May, 1977~
that 'all of said proceedings were recorded electronically and,

8 have been reduced to writing by'meon' such elec~ronic record-
ff" ;,:.-.i:ing.S •......'c: .' . • •. "'.''- ,.; ,......., ",' '.:
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The Jurors of the R~g,~.lR..~ Grand Jury, empanelled and sworn in and for the

body of Washington County, in the State of Virginia, 'at the term of the Ch~cuit Court, held in and
ml..,l.esQ.ay ,

for said county, commencing on)'lJ,;QJtW?;'Y-the l).j;J:L.day of Y.9J)..\E\~Y...........•...• in the year of
J '

Christ 19..7.7.., upon their oaths present that.. J.e.rx:¥ De.an ..Lo:-.'-l~r-Y .

..................... ••••.•..........••..............•..•.........•..•••..••.....••••.. ~ .
on the.l.3.th day, of J:~9-.:h~.h., in the' year of Christ 19 7..6 , in the County of

Washington aforesaid, and within, the jurisdiction of the Court aforesaidin ..Jl.io.l.a:t.iQn ..'o£

Section 18.2-248 of the code of virginia, 1950, as amended, feloniously. ~

and unlawfully did sell, give or distribute Marijuana, listed and

included in Section 54-524.84:4 of the Code of virginia, 1950, as

I amended, as a -schedule I Controlled SUbstance,
I
1
I

. :
i.

against the peace and' dignity of the CO!n~onwealth of Virginia.
" '

,.
, ,
i

.'
",., "0", .. ,,;_ .. ,_ '••.••.. "'_""".' ••.• , ~,. ,



--. .--...Seeond Count _ AI"L1;hc' 11.1}LD'Ol'l~ :1.fOJ..:es,'.i<.I,11]10n Ulc.tl'l)nth( :'l'cs:lid, do fUl'ti1cr' pro c::-.
[ i

sent t11at ~:: : , : : ,: .
",>

" "',

•••.••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••.••••••••••••••• __ ••••••••••••••••••.•.•.•••••••••••.•••••••••••••••••••••••• - ••.•.••• -O' ••••••••••••••.••••••• - .•••.•••••••.•••••••••••••••••••••••••••••••••
., . '. .
on 4-he (1'"r of . ;n ~";.,e'm':!" 0'1' Chl'is4. 19 .;~ t1~1' r.o'ln4-, o.I!'•• l" .•••••••••••••••.••• it.."'., ,a.. •••• : ••• ~ ••••••••••••••••••••••••••••••••••••••••••••••• _ •••• .E.- b..... 'OJ ..•..• 1: •••.1.. ..•.• _ ..•.••••• lJ. • •..••.•••••• , ..•..~.i. -.:...•..•.•• U \.... ••••• J.

Washington aforesaid, and within the :itlTic~dkUon of 010 Court aforesaid .

. ,j

,'.. '.. , ' ;: '; . '...';., ...i ..
...,

, ,:","

• -h

:1'

. i,'
....

. j

I

" ",

l'
I,

i.
I .

against. the pence 3Jld dignitJT of tho Common'\vealtJJ. of Virginia.

. .,.



I

, I

I

I

I

Third Count - Am1":"':", GJ':m<1 ,Jurors a:rol'cr,~:1.1d, upon t1~eir(~""""'s :lfOl'C's:lid, do fm.ther pre-
! I ;

sent that ~~,:;.': , ~ , ' , ,,.<~••••••••••••••••••••••••••••••••••••••••••••• ~••••••

...............................................................................................................................•..................................................................

on the day of ~." , .in the year of Christ 19 , in the County of

Washington aforesaid, and within the ;lul'isdiet1on of the ,Court afo!.esaid .

. ;..

j;
,',
,;'

"

Or'

'.1
I

,I

I

':

I

I'
j

I
.... "

against the peace and dignity of the Commonvlealth of Virginia,

Presented upon the information of the .foHov.ring- ,vitnesses~ svvcrn in Court, and sent b:t it

I

-I

. to the Grand Jury. . , I
..T.rp.e L •... E ••...Lam1:r,e.:ct. ". VS:p. 'iJ.•••••••••

, '...............•.•........................•.....•.............•...•..........................................••••

••••••••••• -. _••••••••••••••••••••••••••••••••••••••••••••••••••••••••• -~ 'l.'f.\\,'. , JLtJj
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I.

I"

(
',~...

he Jurors of the R,eg.uJ.ar Grand Jury, empanelled and sworn in and for the

~fWashington County, in the State of Virginia, at the term of the Circult Court, held in and
'1"uesdav.ld county, commencing oni1-amtay 'Che..llth day of ~ J.g.n..'Jg.t'Y. in the year of

19..7.7.., upon their oaths present that .J.e~r.y...Dean..Lower¥ .

..............~•.•................................................................................................................. ~..............••..................
. ) 13.th .. dayof .Max:ch in the year of Christ .19..7..6. , in the County of

gt f. 'd d 'th' th . . e' t. f t' C rt f 'din violation ofn on a oresal ,an WI m e JurIscnc IOn 0 . ne ou a oresal .....•..................................
" ~

Lon 18.2-248 of the Code of virginia, 1950, as amended, feloniously

ln1awfu11y did sell, give or distribute Marijuana, listed and

lded in Section 54-524.84:4 of the Code of Virginia, 1950, as

led, as a Schedule I Controlled Substance,

I ,

t the pence and dignity of the Com!nonwealth of Virginia.
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j

•....•-.,.
S(~c()ncJCIJl!l'!t -.l( the )1<1 .rm:Ol'f~afOl'ef;::id,.,ili~011 l'h0iJ'~"'n!.11/"""'''wc''ni(1 do ftfl'tllCl' :Pl'C-.'

~.,_.; ..' . \ " . ,'/.>. """', <' \ '~' •. : . •. .Jl 4 ~'. • •••

.sen t tl~at ~: : : : : : : ;":'; ..~,~~..~ ~ ;.: ~ : ~~ ~~ :: ; : u ••••

.•...... :- ~ -,:"_ :-•••...••.•.....•........•.....•••••.....•................................................. '"..- - ................•......................... _ -- .

. on the c1ay of ..................•............................. in. the ycm.' of Christ 19 , in the County of'. ".. . '. .
Washington aforesaid, and within the jurisdiction of the Court aforesaic1 ~ .

, '
'1. •

1,

I.

::;. \'.,' ... -..~:l:

'0'.' "

" ',!

.. :t.

'.1

against the peace and dignity of the Commonwealth of Virginia.
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I'

I'
I

~

/""\
'I1Jiru Count - An< :"~G.md Jl.lrliJ'8 :lJoJ'e:::n.hl, upon thCiJ7 r .... , ,l :rforcsnicl, do further prc-

,,; ) I,

sent th at .~ ~..~.............................•......., : ; .

............................................ - ..- .•- ~_ _ -..•.••••••••••••••.••..........................-•.............................. :- .

on thc day of ~ .il1 the yenr of Christ lD , in the County of

Washington aforesaid, and \vithin the jurisdiction of the Court nforesaicL. .

, ..

.'

'~' ...

~.,

against the peace and dignity of the Common\vealth of Virginia.

Presented upon the information of thc fol1owbg V.ritJ1CSSCS, sworn in Court, and, sent, by it,

, J

to the Grand Jury. , , ,;

...•... Trp.& D.& H& Smith./! YS.P. ' .

.....•.............................................. :. ..•...............•...............••.....•••..........

•....•.••............••.............•••....•.................•......................••...........•...........•...
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JERRY PEAN LOWERY

Jo Crewey, Court Reporter, ~{ho was duly sworn in the manner

i
IN THE CIRCUIT COURT OF WASHINGTON COUNTY

CASE NOS. 1-77-40 and 1-77-41
DISTRIBUTE CONTROLLED SUBSTANCE

." :.'.. ,,','

vs.

?

This day came David D. Brown, Esquire, Attorney for the

prescribed by law; came also the defendant in obedience to

It appearing to the court ti1at the defendant was tried

his r~cognizance.

COMMON~~ALTH OF VIRGINI~

Commonwealth, Emmitt F. Yeary, Esquire, counse~ for the defendant,

,
I"

!
. ..•.,'

, II

I:,
\

I
.;

'\

, '

i

!.j
I

I
I
I
!
I

I, I

in this Court on May 17, 1977, at which time he entered a

plea of not guilty to each of the charges contained in' the

two indictments herein.

The defendant was found guilty as charged in each of the
I
! I

respective indictments and sentenced to a term of (5) years

in the peni'centiary and a fine of $250'.00 on each of the

indic~~ents. Upon motion of the defendant, by counsel, a

probation report was ordered prepared on the defendant. The

report was filed on June 10, 1977, and a copy was furnished

to counsel for the defendant. I'cappearing to the Court that

O. W. Beckner, Probation Officer of this Court, prepared the
, ',-: .'

report, but for good cause shown he was not present on this

'date. The Attorney for the Commonwealth and the attorney for
'\,

the defendant stated to the Court that there was no controvery
..as to ,the contents of the report and no objections ,to the

absence of the Probation Officer.



I!

, "
;' 1

. I
:'1 i

\
I

,-The court heard statements by the Attorney for the Co~~on-

wealth, ~attorney for the defendant, and testimony on behalf

of the defendant. After mature consideration the court is of

the opinion to and dOth deny the motion for probation and doth

order that the defendant serve (3) years of the (5) year

penitentiary sentence heretofore imposed in indictment 1-77-40

and at the completion th.ereof doth suspeI),c.:"thebalance of (2)

years in indictment 1~77-40 and the (5) yea~ penitentiary

sentence imposed in indictment 1"")77-41 and doth place the
~ l( t. -

i I defunoa~lt(~~,probb::tfon 4d~'~G(J~Qad Of,j5)

following condit.ions:

years upon the

,I

,j

1. That the defendant abide by the terms of
probation as recorded in Law Order Book
Y, page 175.-

2.' That he pay the fines and costs of these
prosecutions.

The defendant is remanded to jail to await transfer to
.

the appropriate penal institution of this Co~~ou~ealth.

The Court certifies that the defendant was present and

his attorney was likewise present during all stages of this

proceeding.

During the course of this proceeding certain motions were

made and objections interposed which will appear fully in the

stenographic record herein.

It is ordered that Jo crewey,
db

-$ Ji.5" for her sm:vices herein.

court Reporter, be al1o~~d

ENTE~: June 16, 1977



'- J'

, "~.- ,.'

ASSIGNMENTS OF ERROR

1. The Court erred in not dismissing the indictments

since the statute under which the defendant was charged

placed the burden of proof on the defendant to prove the

lesser offense of accommondation and failed to state any

standard of proof in this regard.

2. The Court erred in failing to grant the defendant's

motion to strike the evidence of the Commonwealth, made after

the Commonwealth rested and after all the evidence, as to

the felony charges and thereby reducing the charges to the

misdemeanor charge of accommodation.

3. The Court erred in denying the defendant's motion

to dismiss the indictments since the statute under which the

defendant was charged would subject him to cruel and unusual

punishment.
4. The Court erred in denying the defendant's motion

;.

to strike the evidence of the Commonwealth which motion was

made both before and after the Commonwealth rested and after

all the evidence, based upon the entrapment by the police

officers.
5. The Court erred in ' denying defendant's motion to

strike the evidence and dismiss the Indictments because they

were multiplicious.

- 4 -
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. .~.
. \, ,"

Jerry Dean Lowery,' in person, and by his"counselJ
. '.. :. . .' ",

j' ~. '"

,--"._"!_----_ ..",.--_--.:..:.--:~_.._-----,-
~,~ .,: .,.J,rt.~'.:/ 1<:~~.;.:~~:~~L'.'.

APPEARANCES:,DavidD.Brown, Attorney for the Commonwealth'

Emmitt F,.Yeary, Counsel for Defendant
:..l'.' •....
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This matterc~~e en to be heard on Tuesday,-May
1

17th, 1976, before the Honorable J. Aubrey MattheW's, Judge;
2 of the Circuit Court of Washington County, Virginia. ", .,',

3

4

Mrs. Jo Crewey, Court Reporter, was duly sworn'
in the manner prescribed by law. '.;

5 "!'liE COURT: In the case of Commonwealth v.Jerry Dean Lowery,'

6 are you ready, Mr. Brown?

8

7 D. BROWN: Yes sir.
THE COURT: Are you ready in that, Mr. Yeary?
E. YEl\RY: Yes, Your Honor.

9

". ~.
i:.,'

••
I

J

10

11

12

13

14

15

16

17

18

19

20

21

22

23

25

THE COURT: Alright, thel:."e are two indictments against Mr.
Lower.!, may they be heard together?

E. YEARY: Yes sir, they can.

THE COURT: 1\'lr. LoweX"'.f, if you would s'tand up, please, and

give at'cention t.o the Court. (Reacllng) "Virginia
Washington County, to-wit: Tile Jurors of the
'Reg-\llarGrand Jury, ernpanelled and sworn in and
for tile body of \,~'ashington County, in the State

of Virginia. at the term of the Circuit Court,
held in and for said county, commencing on Tuesday,
the 11th Clay of January, in the year of Christ,
1977, upon their oaths present that Jerry Dean '
Lowery on the 13t.h day of IVlarch,in the year of':'
Christ, 1976, in the county of Washington afore-
said, and within 'the jurisdiction of the Court
aforesaid, in violation of Section 18.2-248 of the
Code of Virginia, 1950, as amended, feloniously: I
and unlawfully did sell, give or distribute

149



-----.--.- -«- .-.__ .~_. ~- _ ... ---- -- -- -~- ----

" . -; ....t.heir oaths present that Jerry Dean Lowery on

the 13th ,day of March, in the yea~ of Christ,

of January I in the year of Cl'1rist, 1977, upon'.' ~.'

54-524.84:4 of the Code of Virginia, 1950, as

,\(lithin the jurisdiction of the COurt aforesaid,',.'

1979, in the Coun'ty of ~vashing.tonaforesaid, and

amended, as a Schedule 1:Controlled Substance,
against the peAce and dignity of the Commonwealtlf.

the tenn of t.lle Circuit Court, held in and for .,'

of Virginia. Presented upon the information of

the following witness sworn in court and sent by'

it to the Grand Jury: Trooper L.E. Lambert".

Indictment #1-77-41: "Virginia-vlashington County,:,",

to-w.it: The Jurors of the Regular Grand Jury,'

empanelled and swoxn in and for the body of
WashingtonCounty, in the State of Virginia, at ;.<

Marijuana, listed and included in Section

the Code of Virginia, 1950, as amended, as a
Schedule I Controlled Substance, against the peace
and dignity of the Commonwealth of Virginia.

in violation of Section 18.2-248 of the Code of
Virginia, 1950, as amended, feloniously and un-'
lawfully did sell, give or distribute Marijuana,: "

listed and included in Section 54-524.84:4 of

Presented upon the info~tion of the Following
Witness, sworn i.n court and sent. by, it totbe Grand

Jury: D. H. Smithll~ Mr. Lows'r'.I, your name is

. said county, commencingon Tuesday, the 11th day'"

~._------------_ ...._._ ...__._-----------------

1

2

3

4-

5

6

7

8

9

10

11

12

13

14

15

16

17

. 18

19

20
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22

23
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You have eIlt-ployed Mr. Yeary to represent you?:>

'.,
c •. :_.':.'::", •

. ;

Andwh.~t is your age?

Yes sir.

25.

JerryDe~n Lowery?

Andwhere do you live?

Glade Spring.

Yes sir.

Here in Washington County?

charges \'Jhich the Court read to .you?

He haaexplained to you t.he seriousness of, tha;:~;.;::.,

Yes sir.

Has he consulted \dth you in connection,~:ith the.

Yes sir.

151

Yes sir.

Yes sir ..

charges which the Court read to you?
And you are presently at large under bond

understand the possible punishment you could ."

racei va on each charge - the maximumand'the

charges?

minimum?

He has explained to you, and you, yourself,

Yes.
~Uright, sir, has he explained to you and do

yourself understand you have a right to enter
plea of not guilty,: the. jury will hear the

evidence; the jury will determine your guil tor';

~ .J

1

2 A.
Q.

3 A.
4- Q.
5 A.
6 Q.
7. A.
3 Q.

9,

A.
],0

Q.
11

A.
12 Q.
13

1.4- A.

15 .0.

16
A.

17
Q.

18

19

20 I
21 I A.

,
22 I Q.

I23 I,
24 !

!,

,25 I
1__

1

]

1

l

'1

••
. ~ .



I-I
I

2

3

4

5

A.
Q.

-.innocence, and the jury fix your puniohment?

Yes sir.

You also understand you have a right to enter a
plea ot not guilty and providing the Attorney for
the Conlmonwealth and the Court both agree, the
Court will hear the evidence: detennine your

6 guilt or im'locence, and fix your punishment?
7 Yes sir.

8 Q. You also understand you have a right to enter a

9 plea of guilty?

l-
I

10

11

12

13

.L4

15

16

A.
Q.

A.
Q.

Yes sir.
Airight , sir, do you understand that in event you
enter a plea of guilty, the only appeal you will
have from this Court is on the jurisdictional
grounds and by that I mean the Court makes a
mistake as to the law as it applies to your case?

Yes sir ..
Do you have any complaints against Mr. Yeary and -

..;

17

1&

:"0

A.
Q.

his representation of you?
No sir.
Any complaints against the Sheriff's Departmen~
of Washington County: the state police, or any
other law enforceraent agency of the conunonweal-th?

71--"-
:2

A.
Q.

No sir.
Any witnesses you'desire present today; who are

Nosir.

not present?

Q.

A.
Are you ready for trial at this time?

1...- __ :..___________ 1--- _.----- --- - ---_._-------

23I.,-
152
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D. BRO'irJN:Yes sir , in both cases, Your Honor.

~~d \~A~t is you~ plea to the first indicuaent -
,';"

'."

~- .":."

-, I,

'" ;..Ye;; ".cir.

No.t guilty. Jl.lright, you desire a jur.t trial?

to hear these wi-thou.t a jur.t'?

I-drig"1'lt.,L'lr. Bro'itTn, do you consent for the

No sir.

l-U"ldon the second one, indictment number_

'.
\'lhich t:lle C9,urt read to you, 1-77-401

__}~To~._guil ty.

A.

A.

Q.

Q.

Q.

A.

Q.

1

2

3

4

5

6

7.

'1
8_

9:'-' -

10
THE COURT:li.lright, and for the record, the Court consents

to hear .these matters \'"ithou'i: the il1:i:.ervention of.

'''a jury .. You n!.ay proceed, gentlemen. ';.'

I Mf.~y 'l'A'rE: Y011X Honor, at '.:his ti.me we would ask for th:-

. L ..~uLe.

('I!horoupon, all 'l.vitnesses in this matter \'Vere

C~l.:cusedfrom 'the cour.txoom).
".'..~.

Mlu'{YTI-1TE:Prior to the Cormrof!.i:leal til putting on any evfdcnc.e,
17 '\1

1

-
we have certain motions that \'/e would like to

18
make.

24

221
23 I

I

I

~

19

20

21

TilE COURT: You may proccea.,

I IV1P.RYTATE: We \V'Ould move i:his Cou;;:t to dismiss the indictment

~ for several rQaso~s: The first one being vaguenesJ.
Wewould submit. to .the Court that both ino.ictments

" -,

are identical in nature~ identical in each word --,

"Ii th the exception of t:.loteindictment number and

for that reason ~'C[Ubi t that they fail to infO~ j
----------- 153

"t~ <V.,.~-.1~'1.,,' ',.,.~ - ••• '- • '! "._" '



~

I

---_ ..------- _ ...-. __ ._._-_ ...----- ....--- ._- _._-------~_._-~
the defendant of -tho true nature and cause of the
accusations against him in violation of the Sixth
}\rnmendmentof t1~eUnited States Constitution r alsJ
in violation of due process and may subject him
to double jeopardy in violation of the Fifth
A"'Cl.menoment. Secondly, 'vIe would move to d:i.smiss

.' .;

: '.

the indictment~; based on multiplicity in that we

haVA one tran5action. The Trooper will bear this
out~ we would ask to present evidence on this

mot.ion and.fo~c that reason, at least one of. the

indictrnent,g should be dismissed. \'Y'ewolild submit

to this Court that the Statute under which we are
proceeding, Sectio~ 18.2-248 of the Virginia Code

is unconstitutional on its face. ~natCode

Section provides that persons must pr.bVA, in fact,
that there was an accomodation in order to get a

reduction of the penalty. It is our 11Osition tha
that: is, in fact I the lesser included offense and
should have been set out in the Code as such.. As
it is pres~,tly set out, it places the burdenof

proof upon the defendant without, -one, stating .•J
what ~t~ndard of proof is required to sustain thoa..•.•1:1
burden, and tv,TO, without showing any indication

definition of accomodation itself. For that

reason, '\-ie submit that-- that statute is uncon-.

stitutional on its face.. Next, \'{ewould submit

that that same Statute consti tutescruel and

~~8ual punishment insofar;as it concerns the'-1 . - .
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I

1

2

3

4

5

6

7

8

9

o.
.,_ccntrolled substance of Mori~iuana. Vle submit that

'che felony outlir.ad iT.. that. Statute and the .•,.

penalJcy 0'\. :five to"- fo:('ty years is cruel and un-

usual punish."':lont. for the distribution, gift, or'.
oale of the substance, l1ari juana. Finally ,we'.' ..'

vl0uld movethis Court to dismiss the indictments, i

and enter a juc~nent of acquittal against the
defendant, b.::.sedon th.e defense of entrapment .•...' ....',.

puttern of these ••.••••
10 THE COURT: •.•• that t s no grounds to quash the i~~ctment,' is ..

l-
I

11

12

13

14

15

16

17

18.

19

20

21

22

23

24

it, young lady?
Ml'~RYTl\TE: I beg your pnrdon, Your Honor is correct.! ",ill

reserve that arglli~ent for later. So, at this
time, \'le have those four arguments in support' of '

our motion to di~uiss the indictments.
THE COURT: l\s to your reepccti vc points of view, first ,you

h 1 d •••by ask~ng fo'~ a B~llave an amp c rC~Q1ey to •• ~
of Particulars to clear up anything in the
ments - the face of the indictments are.perfectly
correct. That: motion is denied. Onyour multi-

plici ty, .the Court \vill take that motion under ..

advisement and consider it -upon ~le presentation i

of the•.• all the evidence if! the case. All other:

motions are denied. Mr. Brown, you may proceed.
L • E • l.AMBERT ,

having first been duly sworn, testified as

DIRF£T EXAMIN~TIQN:__________ /J
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1 BY: DAVID .~::~':::

i.
: ~..

.~ .

"'::,

••.. 1'

State your name to . the Court. please.:

Trooper L. Ii:. I.a.11lberJ::.. I am a Virginia State,

fl'rooper.

~~rk in Washington County.
Yes sir, at that "time I was engaged~:n

Virginia State Police?

Trooper I,arr~bel:"t.. during t:-,hemonth of Lvlarch • 197~l

did you have any special ,;"assignmen-c: wi t.h the
.', .-.

Q.
A •.

Q.

A.

5

3

4

6

21 '{'
I ',

", ".
. '.;

9

10

Q. On the 13th of lo1arch, 1976j did you:'haveany",;

dealing or tra'l.saction ''lith Jerry' Dean Lowery?

l-
I

11

12

13

14

A. '

Q.

Q .•

Yes sir. I did.!;,

Did you know .Terry Dean T••o'N'ery at "that time. or, >
.",

prior to that time?
No sir.

.f\.ndit was at: ~chat -c.lme, or later, that you lea me
15 his identity?
16 A. Yes sir.

, ,.

, .

lmd i.s the defendant, Jerry Dean Lowery. the per,so

you had a dealing and transaction with on Narch".

.1

17

18

19

Q.

13th, 1976? . :.
'."

;..- :

P.M., on

It took place in the TO\'1l'l of Glade Spring,

Yes sir.

v..1here did this take place?

what transpired bet\'ieen you and Jerry Dean Lowery?

And I'll a.sk you ,,,hat the circumstances we,:r:eand.;.

County.

Q.

A.

24

21

22 I
!

23 I Q.
'iI
I A. This occurred a_p_tjro::-droately 7:00 o'clock,

25 I .
1L..- -'---_.~-----(i-

20

.. ~
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Ji:-i.. rt"";'~:-~0 ,"' •••',..,•••....~~V'_ ••. .:,..." ~ u.. v.---------':'"-~--:----_._-,~.._--~--.,..-._~....- ••.....~•...•...•....,.,.._---_ ..__ .•.--_ .._---,
1 ~ r .

-l:he'13-c}),of Ha:r'ch, 1976.' "'inat e~.rening I talked

. '"I

con.versation, did you have occasion tosae and ....

ta,lk with and have any transaction with Jerry

, . .~:

..••• in and around Town there.. .He wanted •••

••• don't say ""hat he told you. Based on your

Lowel:Y?

Yes sir.

P..nd ''!ho was vlith you a,t the time?

Anyone else with you?
Trooper D. H. Smith.

na.-ne as Larry Thomas. r had appl:oached him on ..'.....

~~e subject of ~lere I could find some drugs

to a subjec't 1:k..'l.0\V as "'l'11ornas".

Q.
A.

Q.

4

5

6

7.

2

3

8

9

12

10

11

13

15

A.

Q.

A.

No sir.

Alright, and where did you find and locate Jeri:y~.

", (,

. '.

Tr:t.a first ~cimeI saw him he \'1as in a vehicle with'

16 Larry Thomas.
,....:.:.> -,

18

Jl.9 ,. 1:,..

20 I
I

17 Q.. Alright, and what took place after you saw him,
what transpired between you? .
He '\ria,s broughJ

.: to the locat.ion I '\flaS at by this
;}

11r. Th.07.11as. He got out of the Thomas Vehicle and

got into the rear of my vehicle and at that time.'.

I A. Yes sir ~ l'1r.. rJ:hornas. • • • ,
L..-. (.~<_ ------J

157

.•~.

21

22

23

24

25

Q.

he stated that he did have some alleged Harijuana,
which I paid him $15.00 for a bag of. it then •
Alright, you say upon getting into the vehicle, he
told you that he had Marijuana?



.I.J.~'''''''' _-' ,_' •..•--_._ ...•_._---- ...- --' --
1 Q.. ~..•.. an"f\.;ay Mr.. Thomas brought. him back and upOn.

2 getting in the vehicle, he told you he had

3 1-1a.rijuana ?

4

5

A. Yes. ~vespoke .there just a little bit, but'iU'"ly~i:..

how ••.. I don I t know how t.O say H: ••• but. th.at IS th.e';;
• 'J .

reason he carne hock. He wasn I t with Hr.. Thomas•.•.;.

E. YEARY: .•.•• I 'chink that I s a conclusion as to why he came'.~.
. ':'

6

7. back. '. :
'.: ".ov

, "t,-."

. :'

bid you 'talk -;;'0 Mr .• Thomas about i1arijuana?

Yes sir.

Ald.ght" and he C<il."11e back "lith Mr. Thomas?Q .•

8 DAVID BRO'i.<JN:

9 Q.

10 A~

11

12
A. He came back in the same vehicle with I'1r. '.l'homas.•..

I .

r 13
Q.

A.

.Alright, you say he got in t.he vehicle.. Just

'cell what he said as best you recall.

I don It remerrJJer 'l:::heexact, 'V.'Crds, but. anyh.ow, he' '.;.
15 got int.o t.he vehicle. and produced some of this

16 material. lIe \';as in 'the bc.ck seat at the time......

17

18

..' ~..!l"rl")oper Smit:h ilnd I '-,rere in the front seat. Very:

lit.tle conve~sat.ion,really, transpired there.:

19

20
Q.

Vie just asked the pr.iC8 a.nd h~"F;n..id "S.l5.00",' an<i. . .

,
I p;;'id him the $15.00 for mine and received •••.•...:

v.mat did he give you in re'l.:Ul.71for the $1.5•.OO? ',.
21

22

23

24

'25

A.

Q.

He gave me a plastic bag full of bro\~ish-green
plant-like material tha~.hoG- -&.lJ.;e<.je"r was'Ma-r-i4uana~

lu.right, and what dici you do with. .the bro\\7Il plant

ma~cerial t.."1at Nr. Lowery gave you b'lere in the

Tm'l1I'lof Glade Spring on 'chi.s date for $15.00 ?
13

r.
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1 A.

2

3

4

5

6
. Q.

7.

8 A.

I kept it on my person un~il I reached my residence
wheJ:.:eI placed it ina steel box ~at I have I
use. for the te.\llpOrary custody of these materials •.

.9n March 19th., 1976, 1: sent. ~sby Certified
':.: ~,..,,'

Mail #841707, to the Division of Consolidated'
.Laboratory Services in Richmond, Virginia .•

You .said,Trooper .Lambert, tbat you sent ,"this".'

What did you s~1.d?

This material that I. was just ~aking of that ..

Yes sir ...•

,YespI do.

.,Do you have a receipt for that Certified I~il
. number?

Did you also receive another document in regard
to that, acknowledging receipt of that envelope?
YesJ.sir,on I'1arch 22nd, Irecei ved a return mail I.::..~ I

>' r";i:~ipt for 'the Certified Mai1package. . ..1..:7:~Certified pac~ge. what.was j:he.number? .1

1
Alrig};1t, I Wouldlike to introduce th~ .receipt I

.for Certified Mai.~as COJ.Tlffionweal. th Exhibit #1 in II
ca.se 1-77-40 and the aclmo\rl1edgement ~s Common-

.wealth ~ibit :M:2incase~1>7-40.

THE COURT~'rl1ey will be so marked •..
.' ,.-. :.'.. ...... II

(Thereupon commonwealth .EXhibits. '#rand *2 \1ere .;.~
~ .. L:t_. ------------~

~;,:: ..•.:,.\.: ~,'~: i::-"""'\' .",{ ..;, ...•. ",.f •• , •••• ;:' ,"f:".: •... ;. ~ •.• ~.: :,; ~,..,: ..••.'f' /:'.,.;.0.' •••.•.-:•..•

i: received from ;Jerry Lowery.

And you sent it by Cer'dfied Mail, and you gave

the number?

9

10 .0.

11-
A.

1~

•• Q•
13

I 1.4- A.
15 I o.I
16 !
17

.A.

18
Q.

19
A•.

20 Q.
21 I
22 !

,~

23 I
I

.14 :\
I
•I

25 I
I

'.159
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---~-"---marke,d ~:Eor-.identification -and'-fi~ed)-•...--
1 ~.'~

DAVID D. BROWN:
2

,3

4

Q. Trooper Lambert. what was the outer envelope that

you sent the material in and address to the

Consolidated Laborat:o'ries ••• what type ~velopew~s
~. .' . .

5 that?
, '

6 It was ,a yellow envelope••• this is the envelope ••'

that I sent bearing Certified Mail #841707.

8 Q. Alright # and whowrote the information on there '

••• the directions ,to wha"t;.place?

l'lumber three.

that which has been placed there by Mr. Lambert.

THECOURT:,It will be introduced as commonwealth Exhibit

160

The envelope cont.aining the mat,s,rial for analysis,!
", ~

Yes sir.
And that number is 8417071

Yes sir. ,I did.

the return addiess ,for mybox at state Police

the envelope?

I wrote the address of ,the Laboratory and usa '

Headquarters ..•
Did you also place the Certified Mail sticker on

Q.
D. BROWN:

('thereupon, Commonwea1.th E><hilnt #3 was marked f0i.
identification and filed).

I 'would like to introduce this Manila envelope as
CommonwealthExhibit ~~3in case 1-77-40.

E. YEARY:Your Honor. we object to aJ.l writings on this except

A.

A. ,

Q.

Q.
1.&.. .
15
16

17

18

19

20

21

22 I
23 ,I
24,

Z5 I,
I

9
~..

10-" :1.... "'.

11

12 Q.
13

I,

l-
I



-'- .._-~--"~----.,.--- - ...•..-:-.~ _. -~._..__ .,.... ~•.._-----
1

2

3

L 4

5

6.

A.
Q.

A.
Q.
A,w

do you have that available? }

Yes sir.
Did you placathe materia1 that you got from
Mr. Lowery in that &,velope?' '

Yes,! did.'

,1'11 ask you to describe the envelope.

It is a white envelope that has a 'rubber stamp

7, on the outside which indicates "Evidence ...

8 .' i "Vi.rginia state policeH
•. ,'"."

•. i'.'" ,','.,:

9 Q. . ;.

10

ILl A.
Q.

12

Ie 13

14 II A.
Jl5 .1 Q.
16 Exhibit #4 in the case of l-77-40~

, I

Weobject to that. It appears that that enveloPe I

contains some material.. ",We don't knoW'what .' I
might be inside it? and how the XDaterialwould

relate to the defendant and the chain of custody.

Yes sir.

Laboratory for analysis? I
'I

'161','

material inside the'other envelope to the
'r,

r would like to introduce this as Commonwealth'

I'll ask you, the printed part -the part that

is in ink and'written, whOwrote that Qnthere?

I wrote that.
And that is the envelope in which you sent the

E. YEARY:17

18

19

Z0 '

21

22

.~

23 I
I

24 I
I I25 , '

I

, I '; .~,..-,- '"/'
- .-rr - , ..

'I



. .'

;',' -

, .;.

.concerning the evidence submitted by envelope

bearing Certified Mail. #841707?
Yes, :1 did.

Doyou have thatcertifica.te?

:Yes, I' do~

~_.- --_ .._ - _-_. __ _.,,- .__ ..-_ _._---. ..~

.Consolidated Laboratory a'certificate of analysis

"'Is this' 'the certificate?'.

Yes, it' :is•.
: I' woUl.d~ike to intorucce thi:s, by this' witness'"

I
1

2

I- 3

4
A.

I
' .'

"!
Q

5

I

A.
6, . t

'0 ,.
7 A•

. .
8 o." ~", l

• ~; .Ji.:'j ••:~ ..,' i:;.~:!,,'.~.1.:;',7: . t •.•••. ',':' t, .>; ," . 1', ". "'. ~.,;" '.":f-.
'9 as CommonwealthEXhibit #5 in case 1.-77-40.

10 E'. YEARY~' We object 'to it as being he~~say, Your Honor •....:

11
THE COURT: It will be so marked and. received,!

12

13

('Thereupon, Commonwealth Exhibit #5 was marked fo

:identification ~d fil.ed).
D., BROWN: 'That.'sallat this time. £Xcml : this witness, Your

14 Bonor. - ....

15 CROSS EXl\MINATION':'

16 BY: E.F.; YEi\RY:,

17 Q. Troop~r Lambert I on March 13th, .1 beJ.ieve you

18

..

testified that you were in ••••in 1976 •• ooYou were

19
,. in' the ':iI'own,' Square thereat. G~ade?':,

20
'A •.

o.
Np si:r.
',Wherei.cwere you ••• I1m ',sorry.' "

\

whOdid you' see?' You said. you saw Mr• Thomas••• '••

, •.••Thomas. 'I think there was a Stil1we11'boy . ,
/7 '

.
RJ..ght,'ac'ross' the street next to a garage there.'

I don't 'know ",'!hat the .name of the garage waS. "'.:j ..

'Was that where you first .saw,Mr. Sti11well •••or

..,-
21.

I
22 I.

Q •....

24
.1 A

25 I •
L

• ~ 0.

.. '
' ... " .. .162
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. -,'.
And after your conversation, lvIr. ~omas left •..•'

did Mr. Stillwell go with him?

Yes sir.

.. ,"".

the'rhomas

with him•.

Andwhowas dri vinq the automobile

vehicle?
Mr,. Thomas. was driving j.t~

. AndMr. Still-well wa~ a .passenger?

Yes'sir .•A.
Q.

A.

Q.

A.

1

f 2

3

11•.
5

6

7

8

:i.0
A.•

. No.w,at any time I did eith.er ..Mr•. s't:illwell; P,:r::: .•...
.1 ,

Mr •. Thomas mention I,ow~ryts name?

No sir ..
,: .

,- ;; '. .~•.,'!~.~.:, ,

";

•.••. Thomas?

It d say a month or two•

Howdid this come about?

And you approached Mr. Stillwell and Thomasand

asked if they had any~arijuana?

Yes sir.

Thomas.

Howlong had you known him?

Hadyou t.a1J{.oo to him:on other occasions?

Yes sir.

there and ijust.asked them•••
Well, they were just faces.I knew .around Town.

Q.

A.

A

Q.

A.

Q.

Q.

Q.

.A.

Andhad you had occasion to socialize with them

and.mayl?ehave a beer or smoke a little pot or

.anything pf that nature?
A .,No.sir •.

__ -: :. .__~~.~~.J_.(~

:U.

12
"'j 'i,

"'.:>

l.lCi. .
15

16

17

:'18

19

20

21

22

23•• 24

25
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I knewhim very little. I had, maybe"spoken to

him on a couple of occasions. Hewas usuaJ.ly with

Mr.• ~omas •.

1 o.
2 A.

3
< •

Q.
4

A..
5

6

7 0..

J.ot up there. and '\rle got to know him that way.. .'

What about Mr. StiJ.lwell?

Is this Jack Stillwell you are speaking of?

: .::.,'

,'.

• : •.• ", ~. ~ j I'm not .sure. I think he is Jerry's brother.•:,..".,,;, ")..••• :: ..;!o.::. or:'

9 Q. You don't know what hi$ first name is?

. 10 No•

11
Q. Would you l",~owhim if you saw him again?

Yes sir.
12

13

14

15

Q.
A .•
Q•.

You and Iu-.. Smith were toge~er-OJl,. ~s occasion?

Yes sir.
Had you l't'iade any priorarrangemen.ts wi tb either ..

Mr... s-t.ill'\llellor Mr.. Thomas to be there on this.

16
I

17 I A.

"8 -I Q.
.1 I

I

19
A.

occasion to fo.ake arrangement:; about drugs?

No sir .•

So, it was just: a chance then :that you happened

to see themon this occasion?

Yes sir.
20 Q. You say you were some distance f-rom the Town

Square •••how did the conversation get started?
Well, as usual, th.at was what we talked about when
. .

we went out. I talked. to Mr. Thomas.. 'l'hat' s

A.22

23 I

II usually the reason I talked to him.. I knewhe
24 . II
25 I knew.these people and we .started asking. him about

!~ /7 .

'1'1.•....•.

••
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_______ '_~ •• w~ •••• , • ,. __

1 I
I

I
Q.

2

(' A •
.3

Q.
4 A.
5 H"",

6

7. Q.

8 A ...

9
Q.

"~;h " - l,' ;, ','.
.,;.

10
A.

11

So, you initiated the conversation?

'.,!'., "', .
it. :

around. which ca.."i mean seyeral idifferent things ••-,

according to how you want to take i,t.

- .'

Asked him if he knew of &""lything around.

If he coUld get you some?

Yes sir.

And why ••• what did Mr. Sm.ith say # if anything I

al<;:>ngthat line ••• did he join in your request?

,lOOn't recal.l wbat Mr. smith might have

Mr.. Thomas at that time, if anything.

At that time, were you all.. operating in your

nonnal procedure ••• that is, t.o joini..n any

transaction that you could?
N:0t in the same transaction. If he wal)ted to buy,

he madehis o'l..m deal. I' didn I t make a dea1 for

.Youaskadbim what?

Q.

A •.

16

15

12

13

'I don't knowabout that ••• what you-are referring"

to asa team effort.

Yes sir.

"

1
'j

I
or•••

we worked with each other. ". -" '-' .. -"._._._-.,.. .'

But you a,11were working as a team?

It was a team effort on this' occasion?

Yes sir. "

,Well" did you both buy by accident

him as, a pair.
,',

,"
\ As in all these cases you have testified :about?

",-", ,'----- :J (j

I
I

"

! '
j Q.I
I A.,I

!:

Q.
.A.

f•.Q.
A.

•I

'I
Q.
A.

!
I

24

21

22

:20

23

19

18

17
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Q.

. A .•

Q.

Did you work. w.i.th..each 'other :as:<l 't~am on that ,.,

occasi0n2...
Yes si-r •

Do yoUretllemher what, if anything # Mr. smith said
. .. '

in regard to any purchas~ at that time, if any-

thing?'

D. BROWN:He's already asked him that, once and he said he. '.
. ".

didn1 t. know. That I s repetitious .•

. THE COURT:You.ve asked that question.Qnce,' Mr. Yeary,' and;;

he said he didn't know.•

E. YEARY:
o.
A.

i Q.!

I A..

Howlong did Mr. 'Thomasleave before he returnep;?

Sir?
......-.

;How long did he stay gone?
I don't recall exac'tly how.long he was gone. I

didn t t make a note of it at the time. I could.

just make a guess as close as.1 could come~ ••I.
didn't make .any notes.
Did Mr. Stillwell return with him also?

I'

Yes .sir. ", ',:

21 I
I
I

22 I,
23 ' I

•• I
24

,

I
.::-c.: I""-' I

I

A.'

Q.

A.
o•

'I'he s~"Ue seating arrangement they had there

before?

Yes sir , Mr. Lowery was in the rear seat when

returned.
And you all were seated in the front seat of
your automobile?
Yes sir.

Were you on the driver's side?
aJ

166
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And .1:tak~ it you got a buy and Mr. smith got a :.'

buy?

1 A.

2
Q.

r 3 A.
'4 Q.
5 A.
6 Q.
7.

And you say Mr. i;,owery got out ••.or you all '$JOt : .

out?
No, hG qot out.

" \,

Did he actual..ly get in your car?

Yes sir.

. ,

\' :~.~:',.' :_~;, .:

'of"

..... ,.:'... ,. : .':" y, ,",,", ".:-

you started your undercover work?

No sir.
Was that a team effort?
Yes sir.

Yes sir.

, I
Haveyou ever been called to court on cases before

involved in?'

This is the :first team effort you have ever been

Did you, all. just lay that moneydown there to-

ge~her or' ho••.••was, it?

l~o. 1. paid him for mine and he accepted mine

directly. Ilmnotsure wh.athappenedwith

'1'rooperSrnith. I don't pay a lot of attention,

you know, to his cases and t try to keep my facts

you would be coming to court to testify and here
'you didn't pay any attention to what transpired

in relation to the other party? "

.together and he keeps his together.

Well t you all were in the same car and you knew

.,.".-;. '.' .."'-, ' . ;..

A.

A.

'--- .~~a,..::~;_' ..-J

9.

12

13

Ill. '

10

14:,

Jl.5
. Q.

16 I
'17 I•

18 .A.
19IQ. .
20

21 A.

22 Q.

23 A.
Q.

24

'71';'-'---

l-
I
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.,.._._-----'---, -- _ .. _ ..,".' - ..,--
1 A.

. ~~ .~... --,~.~.-- .'------
We,are not usually working in two's.

2 o. Doyou knowif ~-1r.Smith laid his on the back

3

4
A.

seat ••• hismoneyon the back seat?

No sir I I don't recall what Trooper Smith did, .' \

with his. ','

5

6
o.
A.

Doyou ]mowif he had' any money?

NoI I dont t recall what he did ..
'1•

8

Q. I believe that1s all. ' No. one other question.

Howlong had you been operating in this area prio

to this---the Glade Spring area?

;. Since August of the last year.
• '. ' ~_ "::: : 1 ~ .

And1believe you previously testified in one of

the 'other cases that onaof your methods of

operation was to ingratiate yourself with the

local young people and, t,ry to become one of the

boys, so to apeak?

DIRECT EXAMINATION:____ . ---a~3

Yes sir.

Yes sir.

follows:

I
I

In Glade Spring'?

Andyou had been at it pretty we.U. up to this

point in Marchof 1976?

Yes sir.

Thank you.

DOUGLAS H. SMITH ,

having first been duly swom., testified as

Yes sir.

A.
Q.

15

16

17

18

19

20

21

Z2

.., ..•• .:J

•• 24

?~-~
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....
..

BY: DAVID D. BROWN:

I

....- • t\ -: _~ ." _.t..

Andwhat was that?

Yes sir, I did.

I was working as an undercover Trooper in

Narcotics.

~10sir.

I '11 ask you if during the month of March,

specifically on the 13th of March, 1970, if you
were working in Washington CountyI Virginia?

Yes sir, I was.

Did you know at that time ••.•prior to that time •••

In addition to being a State Trooper with the
Virginia State Police. did you have any other

aBsi~aent - special assignment during March of

Douglas Ii. smith.
Mr. smith, were you e.-nployed by the Virginia

State Police during the month of March, J.976.

State your name to the Court, please.

Nosir.

Yes.

Had you. seen him before?

Jerry Dean Lowery?
No•.••prior to this date?

-1976?

And where did you see him on March J.3th, 19761

It was in Glade Spring.

Where in Glade Spring?
~ "_;)If. _

2 Q.
A.

3
Q.

i.~

5 A.
6 Q.
7.

I

8 .1
I

9

.•0
A•
Q.

~~..•...•.
A.

12-

':'3 o.
14

15

16 A.

:7 Q.

q
.loU

A.
19 Q.
:0 A.
? 1 Q._.0.

22 A.

23 Q

Z4 A.
Q.25

p
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describe it .;It wouldbe just this side of the

And when you first saw hira~ was he with someone.

..~.'
.- ", I .",or howdid he happen to be there?

Well., prior to meeting him, we talked tot\«)

skating ,rink beside a service station •.
Alright, and that was in the 'townof Gl.ade~ri~':

vJashingtonCounty, Virginia?

Yes sir.

1 A..

2

3
0..

4
I ''''-,

5"\
\ ".A.

6 o.
1

8 A.

9
subjects on the parking lot.' A subject called by .

".'. the name of Jake :and another. by the name,of '

'Thomas.

Q.• Did you have a conversation with either of them

about o~taining drugs?
Yes sir ,we did.

Q. Alright, did they leave you after you had that

COl").versation?

A. They sq.i.d:l;.he.y ,thought .'th.e~might .know somebody

::1 Q.

19 A.
20

21 Q.
I '

22 I A.
I

23 I Q.

•• A. 'I24 ! I.

I Q.'

25 !

that wou.l.Qhg.J[~ ~.omething•.
,"J

'Alright, <h">.d \\Th;n you were at this 1ocation, who

camethere to the location?

Well, a vehicle pulled in and a subject got out
and came up to -the car and got in the back seat."

Andwhowas the subject whocame,up to the car?

. r-olr. Lowery.
IS.that the defendant here?
Yessir.

Alright, and whowas in the vehicle which he got,'
!~S I
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material.

.,:. "

Do you know \,lha'c Jake a s ~ast name was?

It was $15.00 a bag.
Alright, and did you buy a bag?

Yes sir. I did.
Alright, and ,.mat did you do"with the money that

you were•... \....ho got that money'that you were going

• r.,

Who were the pE::lople in that. car?

And Jake?

Thomas and Jake •

Yes.

to pay for the Marijuana'?
.1 gave it to Mr.• Lowery••

Whatdid he give to you for the money?

He give me a bag of greenish-brown plant-like

.Ibelieve it is Stillwell .•
, Alright I and he got ~n the car.. . Just tell. us what

transpired between you and Mr. Lowery, if anything

. Wel1, he got in the back seat as .Iindicated and

'./ be took out ",h.at he had and it was twO bags" of
supposed Marijuana and he stated how much he

wanted per bag..

. How much •...,as that?

A.

\t'lhatdid you do with this greenish-brown plant

material that you got from Mr. Lowery?

Well"•..the material was kept on my person until I
_________ . ~_u'__. _

2

3
"':.Q.

A.
.{.

O.
S

A.
6

Q ••

7 A.
8 Q.

9

10 A.'~~
,.

,. -:,:,'-':"'::".:. .... ~. ::-

11

12

13 Q•
~."

pJ A.
15 Q.

16 l A.
~
I Q.17 I

18
1
I
I
l

19 I
I A.

20 \

J Q.
21 ! A.
22

'-
23 . Q.

24

2.5
A..

i .

r
!



--------_ .. ---- - --~.~~~

And how did you send it? ,

~•• by vihat type mail?

....•'

I..

••.•to the Consolid.atedLaboratory?

Yes sir ..

Alright, now did you•• do you have a receipt for

that mailing - Certified Nail?

799818.

I keep ••• or used to ke,ep evidence on a temporary

,basis ,and the :material was kept','~n there' unti~iti:
,: ".' ~

Did you mail the material. which you acquired froIIl'
Jerry Lo\very cu"'1dkept 01'1 -your person and thenin:

a locked oox?

Conso~idated Labs in Richmond.

got home and at home I have a locked box in which

Yessir J I did.

, was maile'd by Certified Mail to thaDivision of',

'It was sent by Certified Mail ~ certified number '

A.
Q",

A.'

Q~
A.

o.

10

11

12

•• 13

I 14

15

1

~

2

:3

I 4

5
Q.

6

7

8 A.
-:;3"

Q. :: ~.~.:.. ,

9

Yes sir# .I do.
I. 1.1 ask you to show the receipt. And you al.so

'have a receipt., acknowledgingthe delivery of that ' 1

particular mail by the Consolidated Laboratory? ,

Yes sir.

'Illl ask you to look at the receipt for Certified
Mail and tell me the number on it?

7998l8.

• -'C' __ •

addressee race! ved I
" !

, I
_ .', '. .::.:-J.

Andthe acknowledgment th,at the

it, what. Illli-uber does it have on ,it?
, ----- ..-----d:J--.

-lot.
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1 A. .78•••799818..

2

3

4.

Q. I would like t~ introduce the receipt, 799818, as
Commom-.realthExhibit #1 in case of Commonwealth

v .• Lowery,' #1-77-41, and also the acknowledgment;

of the receipt as .Exhibit #2.in the case of"

Commonwealth v. Jerry Lowery, case #1-77-41.
6 THE COURT:They will be so marked ana: ret:ei vcii.'

, .'~
(Thereupon CammonwealthExlUbits #1.and'#2 were. r~':

8 . marked for identification andt'iled) .•.

.' '". ,.,-, . ,~,. .. ,: ',.~"'~ -. . :. '~'.. :Fi ~', ;.,'Z" .(,7-},'.,.-

10
The envelope 'that you sent this in was addressed ....

to the Consolidat:ed Laboratory •.••do you have
11 .

that envelope , Mr.Smi th?

l-
I

12

13

14

A.
Q.

Yes, ,I do.

If llask you to describe the .envelope - the type

enve.lope it is.

15 A. Well, it is a Manil.a envelope.

16 Q. Alright, the writing in the return address and the

address towl1om it was to be d~i vered ••.•whoput .

18
A

that on the envelope?

I did.•
19

Q. And I '11 ask you if you put the Certified MaiJ.
20 sticker on.it also?
21 A. Yes sir.
22 Q •. Andwhat Certified Mail .sticker is on that Manila

envelope?
It is 799818.
Alright."! wouldlike to introdl1cethis Manila .1

.{ \'-- ~ I

I 23

..~ Z4
A •.

I Q•.
25 !

!
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. hearsay_

THE COURT: It will be. so marked.

E. YEARY: Your Honor,. we object to the envelope,. It can..•.; ,,'

tains portions of material other than w".llat he

testified he placed on. there and that wou1d be

:-,..

" .~
1-77-41 ..

~;~l~~-~~-~b;"-~hi~"wi~~~~~","'~s--~~~we~~~EXh;~-i~1

3 in' the case of COlT.monwealth V.' Jerry Lowery,

:(

.- 2

3

-t.

5

6

7
. :~~

,-",'1;, .

,
information,'

. '

i

Yes sir.

stamp on it.

the i~formation on t.~e ••"hite .enveJ.ope?

material 11:11

What type envelope is it?

It is a whi:ee envelope with an evidence

Now, except for the printed material, whoput

Mr. Smith, the ):>ro\\nplant material that you got

from Jerry Loweryand kept on your person and

ip. a:locJ(~d box, you put in an .envelope. Do you

{'

Q. '

A.

Q..

Q.

A,.: ,.,

(Thereupon" CommonweaJ.thExhibit. #3 was marked ,,".

9/ i"for identification and filed) ~

D,,;'BROWN:

8

10

11

12

13

14

15

16 I
17 ,,
!

18 l
19

Yes sir",

I did.

And it is information concerning the defendant, •

1UJ:'ight,wid that is the envelope that you placed I,

.and so forth?

'in the 1I'J.anila envelope and mailed to the Consolida'7ed
'---__-'-- ~__.~_1____ j

20

I
A.

21 o.
22

23 ' A."

•• 24-
I Q.
I

..- I25 I
I
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. ~,,.i..,•••._' ...

D.)3ROWN: .'

for identification and filed).

,'.

: ~:.

.: ~.Yes sir.

That is the original?

Do yQu have that certificate?

;.':..< ~.
case Conunonwaalthv. Jerry Lowery, case #1":"77-41:.;;:

, .
Yes, it is. . . I
Alright, 1.wouldlike to introduce this certificat'e

of a..""lalysis bearing evidence••• bearing evidence

Yes sir, I did •.

wealth v. Jerry Lowel.--Y,case #1-77-41.

Mail #7998181

(Thereupon, CommonwealthExhibit #4 was marked., '.,

submitted by envelope bearing Certified,Mail
#7998.18, as Commonwealth Exhibit #5, inComm.on-

I wouldlike to introduce this white envelope as ....

Connnon\rlealth Exhibit #4 and by this witness,. in.the

Yes sir, it is.

'&'"lalysis from the Consolidated ,Laboratories con- .

carning the evidence submitted pyyou in Certi£ie

,Mr.• Smith. did you receive a certificate of

THECOURT:It will be ~o marked and received.

A.

Q.

1

- 2

I 3

4

5

6

1

8

9'
,Q ...• ::'; .. <.:., C'

10

11

12 .A.

~p 13 Q•.

14 A.

I15 Q.
I A.

16
Q.

17

18

19

20

21

22 II,

•• 23 I
24 I. .

25 I
I

MARY'1'ATE:We would note our objection to the introduction

'of the certificate as being hearsay.
'rHE CO'U"'RT::It will be so marked and received.

(Thereupon, Commonweal thExhiJ)it #5 was marked ."

for identi,ficat.ion and fi~edl •.
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----...... ~..•.--,.._~-- -~_._-..._-, ..•.•.._-_._--
D.BRQV-1N:That's all I have from this witness at this

time.

YesM1am.

.... ,
-;

:': :l
" -: ,'.;

'. '." I" .';f
i .: '.~'J ' •.

..

And I believe you also testified that you ]mew"

both of -chosegentlemen pri'orto.that .time? .;..•.~.'.;

Right•••both. o£tbose people.

brought Mr. Lowery back •.. is that correct?

Officer smith, .I believe you testified on March,/,.

13th t.hat the t'viO menin the car that left and.

Q.
A.

Q.

.. CROSS EXAMINATION:

BY: t1ARY.TATE:

1

1- 2

I 3

4

5

.6

7

8

Q. And had you partied wi'l;.hthem •••sbare in beer and

Q.

pot and that sort of thing?

D

I.bdelievhe '1;/6 had d~anktwith tl~eJ11b
Lo
.efore. ft .thi. .•.. 8

1
,

.]. you. aveoccas~on 0 seel..•r. .wary aer
'.

date?

A.
Q.

i"'~,~
Yes ,r.~f amI we saw .him around town.

And how did you find -out what his name was if you ."

never knew him before?
17 I A.
18 I.
19

20 Q.
21

22 r
1

I.
23 I A.

.~ 24, I Q.

I25 I

. '. I
I believe later onI Mr. Weavertold us he thought!

his name "las Merrill.'. That' sa11 we knew him by
,

at that time.

Would you describe for the court the kind of
car seat: that was in your car - the front seat-

were they bucket. seats or straight across?

, Straight across.

.That. means there is a surface on top of the seat .

176
• ,r" . ...~---.~r~ --_ ..~..,- ..



I suppose you could. ...~',..

OJt.ayI could you deny that that was.the way it. .:;::.,.

I don't recall it going down that way. no'M1am.

Alright, isn't it a. fact that both you and Trooper

Lambert laid a cer.tain amountof money on the seat

and thatl"'a- •...Lo'1ery th'en, supposedly, la.i.d'bags'o#

alleged Marijuana on the ,seat .and.that 'nothing"wa.s

ever passed directly to him or from him?

, '.

.~.\. ...

Not without my original notes'./na kI'am.

happened?

1 A.

2 Q.

3..

4

5

6 A.
7 \;2.•

S . ,

9:..::.c.:.,A •. .o' .' :~,

Q';'
....

So, you don't know whether it was ,~_aid..on..'the
- . . .... . . " .... .- .. ."..... .. ' -

11 .. '.,

THE COURT: Does the Cormnon'Vleal th rest?
I-,

12

13

14

A.
Q,.

\ '

, 'That 'sright ..

Alright, tharJokyou, lVa-. Smith. That.'s all.

....
15D. BRO'Vo.'N: Yes sir.

THECOURT:Alright, you all may proceed.

MARYTATE: Your Honor,would;'the:'Cour;t,I' before hearing aJ.l th

evidence prior to our argumentonmu~tiplicity

16

17

18

19
, charges .....

,THE COURT:I don I t. care for cuiY additional. argument' • .That

20 motion is denied. . .~..

LARRY THOMASl

having fir.st been duly S'VlOrn, testified as, follows

21

22

.. ,',. , .

Q. State your name, please.
25 ,L --=<3~:

.. 23. DIRECT EXAMINATION:

BY; MARY TATE: , '
;

. I

I



11-~.
~,__ ,_. __• ".,_,,_'_'''''''''''' __._" .• _. __ ,~ ,,_,;,;: ..•.-::"';"'_~.~-r-v _

. ....
Larry Wayne Thomas•

Larry I are you acquainted' with the two gentlemen'

who are the Investigating Officers in
Trooper Lanwert and Hr. smith?' .

r ' • -.'

'Yes ,M'am.

Q.

'A.

3

2

6
Q •. Ali.d are you also acquainted with the defendant,,'

Jerry Lowery?

i4 :! . Q.
I

15 I A.
v

16 Q.

17 A.

18, ' Q.

A. "

19
I

"

J

20 I
I .(

21 I'I',
22 I 0."

23 A.

24 I
I
1,-,

25 E
!

i 178

You saw Mr. Lowe"r'j 'VlaJ.kingdown the road?

Yes, ;M'Tam .• -anci'w,;; -ju'$t ttfaae ~ circle' and come back

arld asked him if he know.d where there was any

and'he s~d he knew where there was 'some at and he
___33"d

YesM' arne

we went out. Glade and down to the underpass and we

I can I t really remember \tlhich one ••' ,

well. m~and my friend ••• Vorell, X:d heard there was

OkayI, JYlr• Thomas, what did you do at that time?

Yes !>'llarn.

But it was one of theOf,fice~a?

some in SaltviJ.:e ••• some was there, you know, so

,Who initiated that conversation?

.' ,".

conMarch 13th. andi.£ .so.'WOuld"Y().ure~at~tO th~'., ".,-';",' ."

Gourt~athappened?
Ivle and m~'friend was set.ting, in Townand they come

up to us cu,dwewas setting there talking and he

,'asked us if we know'dwhere any ,pot was at and we

told them we didn It kn.ow' fCI; sure, but we' dsee •./

-And did you have occasion to seethe twoOf,fJ.,cers

',:' .seen Jerry coming doWn t:he road. see.

A. '

8,

7

13

12

I

I

~

I

. ;' ,',-.



THECOURT:Wait a minute •..•wait a minute ••• speak up, young

THE. COlJ"'RT:' Who?

. .J:~':':'.-, .-;

: "

< '
,"

.1
_____ ---'--'---1

179

Lonnie Coe.

And did ••••

'[,onnie Coe.

~d from whomdid he get it?
! "\;;"'~

And did you see 1.1r..LO\-lery get, it? -...

YesM'aIn.

yes M1am.

. ~.

Anddid you and Mr. stillwell then make the same •

request. of him that the ,Officers had made of you?

Yes r.11am.

money, and he C01ue back out and we left.

Yourfirst contact, ,after talking with th~;QffiCe~S, ,. ' - ....1

with Mr. Lowerywas pickinq him up' on the road'l.

'And. where did you go to get it? ..

thOught-hel~~~~h~;;~tb.~-'-b6y"';~-;-s~-~apic~-b-'.-!

up at the restaurant and the boy was there and he

went in and a, few nunutes later he comeback, you

lmowI and the boy handed him the pot and he said,:<

, At. the Oh,Boy Restaurant.

'man.

o . ".

Jer1.-ysaid, \'II'e would bring his moneyback in just':

. it nti.nute~ So, we left from there ,and went down tO
Ithe B.;P. Station and Serry got in the car and gave

',them the pot and then whenhe got out he got back"

ip our car ~"'1dwent to the Oh BoyRestaurant and,

"he ''lent back, inthereancl he 9i va the boy his . , ..
"','

A.

A.

Q.
A.

Q.
A.
Q.
A. ..
Q.

Q.

Q.

, A.

1

2
, ,

3
"

4 I-,
5 I
6

,7

8

9"

10

11

12

13

14-

15

16

17

18

19

20

21

1.2

23 I
24 I

1
I
I

"

25 t
I
I

II



r--------, .., -._--~.~-~.----~._-.-..~_.--------~-_---.--
A. Lonnie Cae.

2 TXiECOURT: Lonnie Coe? C-O-E?

3 A.
MARY TATE:

:r .don't lmow hOvl you spell it., • I

Q.
5

Mr.. Thomas, at that point, did you alltranapc>~;;;'!:

.6
,Mr.. Lowery back to the .station? - ~.,

Yes Mt am.
'1 Q. And did l"'.r. Lowe~"'Y, when you picked him up, make,'

any offer to sell you any't.hing?

9 ,.-a...

:;.0, \''', Q:••;,',:.:,.

W11at did you say?
.,Drd ~~erryLowery;offer to sell anythiri<i ,or not?, \ " '<'" •. ;

Sell to 'me-?-

Q.
A. , NOt he just said he knowId where he could get some

-After you all had asked him about it? '"

A. Yes M' am.

Q. W1:1atkind of r.alCltiorrsh-ip.. did you and Mr. Lowery

have'?' -

A. We was real good friends.
Q. 'tfi'd you run aroUt.""ld.together?

A. Yes M'am.

Q. How long have you knO\'ffi him?

A. About four to five years - along there,.. '

Q. What about Trooper, Larilber-l: and Mr. smith. had you

23 A.
known them for awhile?

I ' d~6entliem' arbund l:o.:wn an.4 had talked to them~;
i
,i

And'had\you partied with ,them before?

.....-~., .35 '
- ,_ ....---- .........,~.----_...~. . ~_.'-

YE~SM' am.

180
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r~c---------'-"~. c.

.. ~

;'."

. ". ., ':

Drive to Saltville?

go to Saltville' to hw'J.t 't:hese' people some'

Marijuana?-
Yes sir •.

Are you te1l.ing the Court t...~atyou were ready to'

. ".'..

No sir.

No sir ••

Did you have any anywhere?

in your possession at .that time?

l>lr. Thomas, on .this occasion you saw persons you

on back to tovm.

riding and they \"las one of: the-'ll in front that ,'"
.' ... :'"

throweda joint back at me and I lit it up and' Y

smo}~edit and talked a few minutes and then :I wen

,i?ndso t:."leyhad given you pot on this occa~si.on? ,
•• 11". • .•~

And wha.t'sort of party did you all go to?
Wewent out riding •••well, there is just this one

time is the only time I can remember••• we wentou,.;,",.

-r1.'J.lafls all right now •.

later learned were TrooperI,ambert and Officer.

'smi t.'l}, you didn t t have any ivlari juana or any drugs.

A.

Q.
A.

Q.

A.

BY: DAVID D. BROWN:

Q••"

A.

Q.

Q.

Q.

Q.

1

2

3

4-

5

,-
<0

't .

8

I 9,1",
I10

1 I
11

'II Jl2 ,I
fj 13

1~~. I
"
.

15- I
I

16 i
17 !

,\
-::0 I..t.U

I
19 I

I
I

:to !
i
I

21 ,
I
I
I

22 ; A. YeS sir.
I

'23 I 0 Did you have any money with which to purchase it?

...,. ,I A. No sir, I VIas just going to ask .if there was any -
'. .t.4j

!'overthere.
25. t. ~

. '.-" , _.__ ...:.;.'"--...;....;.. ,__ ._'~'_.-- ::sU .~...' ..
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Yeah.
. '\"1hy did you approach Jer~L Lowery about getting

correct?

Well, how would you get .it?
. .

Well, I kn,ow at.ewpeople o:v~r there and I would

just tell themI'd 'bring .the money back to,.them,;~.

,Alright, and then you saw Jerry

A.
o.

Q.

A.
o.

6

5

2

1

3

l'
I

. Lambert and. Smith something to smoke?

9); ,;;...~.. .."'" People around 'l:o\'m or something." '; ..~. .,.

A •• I thought he might knO\'l' someonecl.oser, you ')moW.';'

l-
I

Why would you think L~at?
Well, "1 just thought so.

Been involved in it be.fore and you knew that he

had gotten dl.'UgS •••• asupply ••• is that the reason1.

We object •••that's not the testimony.
THE COURT: That t s the quest~on and your objection is

ruled.
DAVID D.BROWN:
.Q•• Is that the reason•..•you kl'"l.eVIhe had a source 0.£,

supply?

'. Well, you just didn. t stop anybody?

. i
i

:~ i

, i

s'l;.opKeith EQrninston up there or any of the.~"'.',..•..~ . - ., '. '..... ,

Officers and .ask them if they knewwhereasc>urc:~:':"; ;_:",::.;'

Nosir i . I just thought he might knowof somebOdy: 'or.
Youdidn't, '1',

". ;:.'
. ,,' :.(Q.

.A.

I
1

. !
.1

•.<'.

,'1, .,"; ..No •
0.£ ,supply Vias, did yoU?

Wb.ydid you pick on Jerry Lowery?Q.
,:A!,,'

.:A.

Bec.ause It d)c..."1.ovm him a long time and thought'b.e'\\ . . .'. ~t .'

l.
.

.........,~ ... ..•.......,-'.~_.-_ ..._-~----:-3- __ ~ ._--_._; } :i
18.2

.-..... / ~ ' " 'j ,



-----------_._---_._ ...~-------_._-~p~~-----

going davIDto the Officers?

. r. ~, J}

"".

:..~,
might r-...nO\'1 •.

And Jerl:y Lowery, then"went to Lonnie Coe and

v-lel1, the Officers said only a couple of bags

Do you k..'"'lOW how much he got?

"'las all.

And so Jerry k.."1eiN' where he was ;.'going",.,•.hewas ..,.,:

go'c some Marijuana, didn"t he?

Yes sir.

. Alright, and Lonnie Coe gave it to him on credit?

Yeah, Jer,l:Y said he'd bring the money right back.'

Q.

A .•

A.

'A.

Q.

Q..

4

7-

1

2

3

5

6

10

, I

If
I -

)

I

.i

You had told him•..• you \"ere 'C.heintermediary for

.I. said if he knet'l1' whAre. tn.er.e "vas an.y atji.~_cwouJ.

".. 1

I
• J

"

wi"t:h the Officers, had he?

As far as- ~'o1i f..nO\'l, Jerry h.:i<::n-'t had any dealings

Yes sir.

He was buying it for the Officers?
No sir.

~.

But it-,,~ to -go' to you?

The reason. "it '<,flaS for me, mo.~.o:; . ..less.

No sir i not that I knowo~_...

-Ho-t7 were You.-abre- wpersuade him to do this?

l,ike I said, we was good friends and everything.

the Officers then, weren't you? You ••.•he wasn't
. going to buy it for you?

. t'ro sir ..

'$aveme c t:riR c.al-l_ the "ltlay' to Saltvi~le,and .I

:just thought I' dask him.
____ ~__._'_~__..;__.._-,-__.~3{

A.
11

Q.
12

13

14 A.-.

15 Q.•
,16 A.

17 , Q.•
I A.

18 I

I Q.
19

I
20 I

I A.
21 l Q. ,

2.2 I A.
I
I23 I

24 I
I

25 I,
!1_____

l-
I
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.' .' ~

:'.-:;

\'vell, he said he re.i.ght ki.~owwhere he'd be, so

five minu'ces?

How much time was there from the time you asked
him if he knewwhere there WaSSOllle until he

about five minutes.

Well, he said he didn I t really know,.that he mig~t

be up there.

took you to '~~esource of supply?

Eo\'i longv:as it from the time you left the";,'

Officers until you came back with the Marijuana?-

Well/he did know. He :eook you right to him

[
,

~ i Q.J..

I2:

.3

~ I
A.

"Y
'. ,

5
~ j Q.

[

6

ry,.
A .•

g

9" •. Q.".-',

10

.' . i'. "'.I
. ..:.

.:' I' .
' ...

. ; ,"'.;"
" - ~..

n -

:r ••vas in my C q,l;' •

place or were you sJcill in your car?

About 15 to 20 minutes - somewhere along there.-

Were you in the car where t:he transaction took .'...

c'.'

l~'1.dJerry didn't. have you go over and verify who,•..

these people were or anything did he?

.
are the boys' who \'lant it II I or. anything of that.

Jerry wa.5my friend and .I "thought they were mine ....11

too. you know. We just. trusted them.

What restaurant. was i"c that you say this took

TheOh Boy ..

nature'?

Did you point out who they were and say IIthese

Where is that located?

.NO. sir.

. place?

A.

A..

Q.

A.

Q..

A•

Q.

I Q.
;

~ A. It'.s-on91 •.
! . -~ c;.~.-------_._--~.--------_:::. --

H.

12

13

14

15

:;'6

17

18

19

20

21,. 22

23•• 24"

25
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on th.e left?

vrnor:'uns the ab. Boy, do you know?

I don.~t JG."lOW his name.

Yes sir ..

Q.
A.

r::o~~~;~::~::r~y-p~S;--~:-------__3.6

" Q,.. Just across the railroad - oVG~rhead - and.

1

2

6

.3

]

I
7 Q. Do you kno',,'1of any particular reason that Lonnie

,'. ",'

A.'
Coe was at this particular location?
.r guess to g2t him something' to eat ••.•• I' ;OOn' t,e

12

11

:0 I
I. Q.

kno..•'l ••• I mean I di dn I t even ask.

Alright, that's all.
"

ift 13
One more question. Mr.. Thomas, when you came .

back to the scene where the Officers were parked,
was ~~y indication given by you - - I assume that

i5

Jl.6

there must have been some indication. given by ....'- -"-""': -'.. '.. .

somebody - saying ~There they are"?

17 Yeah.

18

19

20

Andprior to the time that he handedover the

xuaterial, did not. you and Mr~Stillwell indicate

or tell Hr. Lo\.;ery that they \'ier~ friends.of

your's.
21

Yes, :r thought. t',hey was friend.~io •• 1 told him they

wa:;;.
okay, 'chat' s what you told Mr. Lowery?

Yes ~1'am.

__ .'_Th_'l_nK._- _.y_, o_u_~.~_~..__._.__ .~!:lD i
".- .....~ " ".~.:~.j
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JAI{E STILLWELL ,.

having first been duly sworn, testified as follow :

'DIRECT EXAi,\UWATION:

BY: E. F. YEARY:

1

f 2

3

4

5

6

7

Q.
. A ••

Q..
A ..

Would you state your name, please?
Jake Stillwell •
Mr•. Stillwell, hO'll old are you?-

22.

.', .
." .... 1.....:'

",

Yeah•. Yes.

. " .•,
..

"

Howdid you make 'l:beir. acquaintance and what did.
, ,

They'd pull up.

they'd come up and ask if .~know' <:iwhere they'"

in town., you Jmow, and l'd just talk to themand:'~

you knowabou'l::.them at: that time?

v'lel]', :J: had just talked to them.

D. H. Smith and TrooperL.E .. Lambert?

Yes ..

And you are acquainted, I believe, with~ple. who.

have testified here earlier knownas T.rooper

How l.ong have you Jo.'lownthose 9enUemen prior to

March 13th, 1976, if at al~ •
About .three or four months.

And .1 believe you .are <a brother. ..to:Mr '! Jerry,.' .

Stillwell?

8 .....;,:0•...~1._.; ;.,:....

9

10 A.

11
Q.

12

13
A.

14- Q.
15

I16 A..
I Q.17
,

I
18 I

I
I A.

19 I

!
20 I

!21

22 Q.
23 A•.

24 Q.
I25 I
;

1

1
I
i

••

. .
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- ----- - - ------------, -- -_ ..__ ._ .._--- ,._-------,-
1 pot or anything like that?

2 A.. No sir ..
'. ,

3 ,0. .Going to the- incident I do you. 'knowwhether Mr..;: •.,.

T!iE COURT;,JuS";: what you.ve seen youJ::"self, young man.•

.:..:....

'No, 1 haven't'.'

Thomas ever had any occasion to think •••••
..•...1 think he had.. He said he had. He said

that he thought that he•••.

D. BROVlN: 1'm going to object to that.

A.

. A ••

7-

5

8

6

4-

L
1

9 E. YEARY:
, :..-., ':". '. :.~.',....,

Officers that I have previously namedspoJte to

youan.d Mr. Thomas there in Glade Spring. What

do you. remember about that particular occasion?

Well, Larry .andI was setting there taJ.kingand

tney pulled up beside us •. 1:OOn'1: remember which

Going to the occasion on £ioiCirch ~3th, 1976, assum-

; ing that dq.te is the date these two Police

one asked if, you know, but they asked if we knew

.\'lhere they could find any pOt and 'We told them tha't

we thought we might. be able tOl that we didn't

know and we told them we'd ;go and see and we left.

well, we told them to meet Us at the B.P• Service .

S'cation behind the skating rink and we left and

as we was' going under thelli"'lder-pass in Glade•• ~

tbe little road going towardSaltville •..••well,

.. we was. going to Sal tviD.e because Larry had heard

there ",as some over there: and 'we seen'Jerry

walking down the road from home, .so we went up to ~
_______ _._~__ .__ .__!j.~ - ...J

...•.~

'..~~.~.~':~,.Q. :,"," . ..

10

11

12

13

14 A.
15t'.'

f",

16
I"

~' 17 I
I

18
I
I

19 i

j
20

..
21

22 I
23

,:4
25

••
187
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.15 r Q •.

161,' A.

17 I., Q •..

I
I

,:;.

.;.. ,.: ;"

. ',<

.~ " '

~. r'

. ;_ "~',.'1-. ..' ::..;:., ",,':; : .:--;,' ~> " >',,~•...-L

."

out and we left~

Did Jerry go \tV'ith, you?

When •••yeah••••

'.SOt he got: back in the car with. you all?

inside-and ~t:hatguy :was therea,;.'1idthey stayed a
. .: .".. ' -, .. ,' ( ...

. Waleft thexe and,went back.to, the filing station,

and Jerry got. out. of the car .and got in .their ~s, ,

Ch""1;d then ~~ got back in our, car and we w~i:'back"

and took t.heguy his money, and Jerr'Y,' got out. and

took ~e guy his money in and we left.' .

..50 I you left .there?

the church' &""ld tU:t:'ned arou.'1.d and came back and

asked him if he k.•"lew where, there was

and hasaid he knew.a.guy .that might
'. .' .' ". .

Did he ,f:>tayor come back out?
He went in and giyehim his money and come baCk:: .

. ,heard.Jerl."Y tell

,.,.:back to him.

.He said ;he thought. he knewwhera he was at
. , . . .-', ", .

,askedtlstorun him up to the restaurant -

. OhBoy ••• ClIidwe ran him, up, there and he Vlant "
.' ' ,-! ,'. ' •

" few minut.es'and ,came.:pack. out to the car .andI

.' '

;" .

.Q.

i i

. A •

19

2

1

6

12

13

14

. 18

"5 ;.

• <: • ~ •

: . ",

r

1

l-
I

'~

j •...

20
. . A •.: . ,Yeah •

21

22

Q. .

A•

. : What did you all do then? .;,

We just drove around.

; ,:

'. ~.,,'

188
~'...

." ,You say, you all w?xe.headed to' Saltville? .'.i

Yeah.
Didy?uall have any p~ans to see Jerry Lowery? .....~:,l..

____ --------'-------,--.--.-.!£=?J------------------~.J

.~

;23 I Q.

24 II A.
I

. I
i Q."25 I

_ "",",,",~ ,"_. ,' ..•.•, "','''.''1 - \~-" .



.No" we..j_'llst: D.i;!ppenedtq see him walki.llgdown .the

road.
""'Thy,\'JOuld you st:op .u"1.d 'turnaround, and pick him

out and say HHey, there I s a guy••.• II ::,: .'.

, .• 'Owe thought he ~ai.9ht~owsomebody that had,"
:'.'

some. '

He smolcedpot and I. g\4ess youkn\f!~ that?

,Yes.

TIm COURT: Objection is sust.ained.

D.- BROWN: •••.•.•Object to that.

." .~

lie's not qualified to &"'lswer that.

your age group in Glade Sp~ing that ••••

, , And, you ,smoke. pot?

Yes.
Wha';::\"lould b0 tl"le, percentage of young people about,Of"'

D. BROWN;
I TP~ COURT:Objection sustained.

I
I

10

11

*-
12

13

I 1'& "-'Ii'

15 E. YEARY:

17

18

How "long have you Kno"Wn Jerry Lowery?

About ten years.
Are you employed at the presentt~e?

"• .' 3.

19
Yes.
Where?

20 Am.e;l:ican Fumi ture in Chilhowie I Virginia.

reputation for sell.ingdrugs.or'anything of that

How long have you been working up there?
'!his makes my seven-ch or eighth month ••

,':Now, during this period ,of time I or any time,

have you ever krio'\rm Jerry Lowery to have a

I
, ,

, _~ - .-.2J,_________ .. . ._!l':L_

21

25

zz
23

I
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1

2 A.

3
Q.•
A.

4

----_._---_.~~-~-_._-----_.
nature? .

.No.

It was not for -chat reason that you stopped him?

No sir .He is just.a friend and we thought he .'.'

If it had been anybody 1;.ha.tyou knew smoked pot,.

'.would you have stopped and a$ke.d them the same .

ques,tion?

r
5.

6

7

.8

Q.

A.

might know.

• ~i. Ye.s.- s,ir.

; ....',

*-I 14
j

15 _I

16

1

I

Let's go back to theorig~nal conversati~n with
the Officers, do you ]mowwhich one initiated the

conversation or did t:heymake separateconversati s

or ,.,as it just in one transaction?

I-c WClJ3.. .one. of. theIn.~•...I forget.. whi.ch...one it was.

Did Jcheysay, "Youget a bag for ust
' ••• one of them.~ . .

. and then to get~another bag for the other one of
~". .'.

tha"llor what was said along that line? ... ,'

D. BROWN: Object to that.. That's leading ~d suggestive .

.an~ eve.rything else. .

THECOURT:Mr. Yeary, you keep going back over the same 'thing.

Now, l have requested you not to keep repeating, .
but appar18ntly.it makes no difference to you•

.E. YEt-"\RY.: I was not a'lrlare that was a' repetitious question •
...

If it was, I apologize to the Court•. .'

E. YEA.T.<.Y:

•• 23 Q•.

24 I
1 .

25

Once you got back to the car with Mr. LQwery •.•.•.

back to where the Police were,. do you know why ."

. he got out of the car as opposed to you all?
___ '. .__3.S. --'-_----'-- _

.,
!

.. . :
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------ -- -~--- ..... _.~_.
1

2

3

4

5

6

8.

9

10

11

12

.13

Q.
A•.
Q.

A.

Well" he was the O:'1e that had it on him.

This was easier then than handing it to you al~?

Yes.
Did either one of you, tha t is' you or Mr.. Thomas, .

tell him who these fe1lows were and what relation,
if any, they ha.d with youal.l., or anything like

that,?
}:;'fo,,I didn't know their n~es then. I just though

they was friends, you know.
Mr. T"nomas,I think, had been .out with them?

..;. . ;,. ':J "

Yes sir, I think so.
Did he tell Mr. Lo\verythey were friends?

.1 don't recall.
Do you recall how much was invo1 ved in the trans-

action.,!.how much money?
14 . A.

15 . Q.

I A.

! Q •.

A.
Q.

A.
Q.

. A.

I thirJ~it was $30.00 •••$15.00 a-bag.
$15.00 a bag?
Yes sir ..

Was'that the going rat.e at the time or cheaper ...

than the going rate?

That was the going rate.
At any time did you see any profit or anything like

that being made by Mr. Lowery?

Nasir.. .

Did he make any prof! t at all'••do you know?

No •
So, he jus.t did you all a favor, is that correct?

. ".'

• Q.

Ii A. Yes sir .•
L. ~ ._. iJ~~...,_----

.. '

'J
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,........-,..".~.~'_._-..i

1 Q. I believe that'sall .•• , " "

"I,.~'; '.~. ,,,,'

2
CROSS EXAMINATIO~;r:

BY: DAVID D. BROWN:
,.": ....

Mr•. Stil.~well~ you were not .sociaJ..izing and. beer

drinking ~lith Lambert &"'1:dSrai th were you?
." .

No sir,! had never.
6

7

Alr,ight, and if they tiere friends at aU, they . . .

were friends of Larry Thomas?

8 Yes sir, I guess.
Q. Well, why did you involve yourself in it then to

i,, '.

j

You wanted to be considered part of the IfWith it fl .

gang or the "cool" gang or something by being

illegal act?
W~ll,theywere friends•••.I thought they were
fri~"'lds. I "",anted to help themout.

be the conduit for put.tingall these drugs into

circulation if you dido I tevenknow these people .

except that Larry knew them?

Well, I'd talked to them when they came to town.

Well, is that enough for you to engage in SQIIle

in itl you said. but

Yeah,! guess.

able to furnishlV'larijuana to them?

You said they made a

Well, they was just friends •.

Well-. 'VIas that part of it.•••that you wanted to .be

part of th.e group?

svlitch. Youdidn't participa~e

you knew it and. ~o;u knew what I'
_______ p_r_i_c_e_t:_h_e_Y__p_aJ._.d_f_o_r_i~_; didn't you? I

11

12 A.
13 Q.

14

15 A.

16
Q.

17

18

19 I A.•I
I

20 I Q•.
21 I,
22 I

A.
Q.23 I

j

24
I
1

I25
I
j

10

f'
I
1
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_~__ .__ . ~....,.~. ~- ~._~ ._ _e__ ~_ .._ _ ' _

. .~

$15.00. , Whywould you go ,to SaJ-tville fors~,'

body that you didn r teven know anything about to ,'.

purchase any drugs for?

friends ,and I just wanted,to help them out.
You didnlll1t'think they were YOUr fr~ends did you,

....

'VJell, t just ••• like I said. 0\ •• I thought they was

Well, that1s 'what it was going for.
And that \'las the going rate.' You said that too? ' ,

Yeah.

1 A.
2 Q..
3 A.

4 Q.
'I

i
5

6
A•

.'7

8
"

Q

Yes.
Q. That. these people that, you ,didntt even knowwere'

your friends?
Wel~,I •d talked to t.hemfeuroX' five ti~es" you

Jmo'VIT,just talked 'to them, and every time I'd, ,

~talkt.othem they'd&sk me ,about lrKirijuana.

Q•. " Well, you kJ.'leW' that this was illegal # . didn't you.?

A. Yes.

Q. ,Ibe.l.:i.evethat's all.•.

D. Ho SHITH,
having heretofore been sworn, testified'asfollow~:

DIRECT ~1I~lATI01.;r:

Q.
22

I
I

23 I•• I
24

I
A.

25
\
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. ,
", " .~.:

t.hese two gel'ltle--nen before?1I .An$Wer: ",Let' s ;

remember if wesmokedanyornot~

the preliminary hearing in this courthouse, uP-; ...,

If I showed you a tr~4scriptof your

that you gave on Noveraber 5th, .~976, page 32, of;,:'

stairs, in \'lhichyou said••••

'_~,:;."'"....see •....'1 drank with them before and then.theywere';'-'i';"":""'::'

in the vehicle once before when there was some"

"':-,

Q.

A.

'.THE.COURT: ••••• read the question and 'the answer , Mr. Yeary.,

E.YEARY; rtHave youe:ver been drinking or smoking pot with

2

r.--.------.------.- ...--...----.." ""-'"...---"..,~-'"--...--~-._..-~.
1 Q,. And you al~smoked t:ogather ....•smoked pot to-

gether? <,

Wall, I think vie drank together. I can1t

11

3

4

'.5

6

I
I'
I

7.

I 8

9

10

. '., ~',

pot smoked". Is tbata correct statement of what

you said?
I

"I

A.
.Q.

1tt5 possible.
Well, you dido' t. say it was possible here ••..

Yes sir , lY"u- • Yeary, but :t, don' t have my original-

Q.•

notes here and that has been a long time ago•.

Alright ,if you said' this on November5th, 1976,'.

that would have 'Deena true recollectionofth.e
facts?

Nosir, I said as best lean remember•

Well, that \'la::m't what you said. on November5th •••

Asbest I can r~'1lember,yes sir.

Well, you woul.dn' t have testified falseJ.y on'

NovemberS"th?

was there somet.hing else you said on that date .,'

. . l!,~.tL, . ---- ...•........-"1 '

A.
Q.

22 I
!
I

.~

23 I A.
I

I

I Q.~ .~tt I
I25 I
I!_-------..--
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..
•••• _w _. .~_. • _

1

2 A.

that is not reflected in this transcript?

I dont t kno\"J. Itm just tell-ing you as best

3
Q.

4-

I can reme:nber, l'1r. Yea:ry, right now.

Illy question is: Youtestified on November5th

that you had been in a car with Thomasand still";'

. .' r" :.. ;~. ~..h '::,,:.' "f':';:' .;; .r-: t~.
'; t .• ,""

W'" • ,_ ,,,.

" .. - ".','

~":-_------------

.be utilized as ~estimony in this

." ~"":j ','

,''''.

Larry Link i the same,'YourHonor, and also

Weaver••• I b lieve it is DavidWeaver. Those

YourHonor, I believe 1.JLr. Brownhad a stipulation

I believe that's all.

Noquestions.'

he is asl~edthe scune questions in this case as he

Next witness, Mr. Yeary.

be the that the transcript of that case

weUl.d.(':'beinc. rated in the transcript of this

'''Iith regard to the next' witness.

Which'VIi tness is this?

well smokingpot and that wouldbaa correct

statement. You\vere not falselytesti.fying on

November .'~ v.rere you?

,was in case, that his answers would

BROWN:

For~ester.
BROt'iN: :~1~~~ Honorplease, in regard to the testimony

• '":,'- '.' ~. ••.•1. ~ .

. . ':"cif .Keriny Forrester, if he is' called as a witness,

,TPe 'Commonwealthis prepared to stipulate that if

THECOURT:Alright.

6

15 D.
16

17

"'It"'.••.0

19

20

'5

21

22

23•• :4
25

{'

8 A.

9 Q.

10
D.' BROWN:

THE COURT:
11

E. YEARY:
12

" 13 D. BRO'VJ"N:

1':;- 'E. YEARY:
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~ I

..this case.....

' .•.•......... ,," ..

1 I
THE C,QURT":

2

3 •.

:4'
•... .",'

~----....•~--..._-_.~---..•..•......•.•.....--,-._ ........- .•...-...---:- ..- -_._ _._~----.~--~~
thr.ee. • ..''.

The Court will consider that testimony in this '

-case and :u:. will be made a part of the'record'in',,;. " ' . ~"':;-,i..:.:.-~;
2 "', .
:".~",' -

. .. :,••. t. ::Y,~'~>lj~'~
.... '•. '.:1,:

'~:.':): .: .

f,
!

5'
','

'.': .,

having first been duly sworn,' testified 'as .follow :: "
:"1,:;'".:

DIRECT EXAMINATION:6.

7. .'BY: .])r.LARY "~T]\~si'E.~;:'.'
, ~.

.-:,'.-,- .
/",

',.,,:'';Wo,uld,YOu"state your name, please?
, ... .: I ,. , '".: . ',.f ~:;' • ':

, , ,

.Glade Spring, Virginia.". '. .' ..

.•Mrs. ,Hami.l-ton" whi}.'c is your residence 'presenUY?,.>

, ' ..~

',. 9';1.'" .i:A.:~"!!r:;}i)"'~'>'f,',Juanita Hamilton.;~"";":: .....c.: .. , ,.,: '.';"""';', '

".10.'!:Q~""

A. ."

,And how long have you been living in Glade' Spring?
"

About 1.1 years ..
,Andis that in Washington County, Virgi~ia?

. ':.

" Yes.
{," <",";-".-.'

,MX's•. Hami~.con'.. do you knO\./thedefendant, ~er:r:yi,:

" Lowery?
. :..;

:c sure do ..
How long have yo~.known-him?
About. six "years .•.

, .,

. 1
I

!

.. '. I.:
',,'c,'

And having known.him for six years, do you know

Yes, I do.
honesty?

"his repu:tatipn in the communityfor truth and' " .

': Wouldyou tell -the Court what that is?

..

'19. 'IQ.
2°1' "

I
'21 ',-

22 .I~'

"'23 IQ.
i

14 'I A.. {, Well" ",hat timeI'tve knOW'd
e

Je.~xy. he .~.~ .....:.,_1

I," honest and truthful. . ,
25. II._----------,----,-,_."'"~

I
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I

I
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PERKI~lS STUARTg. '.

1 /'.

And how long have you known Mr., Lowery?

I've k.."'lOVffi 1'1r.• I"oweryapproxiInately eight .or ten.
. " I " .

Lowery?

Yes, I do.

How long hav.e you .1i ve.d in Glade. spring?

Approximately all. mY,l.if~except fora time I was

And .isthatin Washington County?

years. '
Alright, Mr. Stuart., do you know Mr. Low-eryt s .

., -,
.reputation in the' comraunity f~r truth and honesty? ' :

Yes t .i1:. is.

,- .... ,
't.

I .:. .. ..:::".~.

Mr. S.tuart, \-lhat is youJ;'res1denOe? .' . . "" ,-

(1J.ade Spring, Vir9inia •. ' .' .

.Perkins Stuart •.

havil"lg been dulyswol.'n, .. testified as follows:.'

Okay.

in Military service ..
'Mr~ Stuart, do .you kn()wthe.defendant: • Jerry

Yes, it'sgood~

,.:'..•..,,

""What i~your name,please?""" ;":',""0'

. ' """", ; .. , . .. •.._.;..J.o,> .---~--.....--~-----"-.....:J
). ;~t\:/

Q.•

," j:O.

A.

Q.

A.

A.

Q..
}\;", ..

7

A.
THE COURT::

'4 .•'
MARYTATE: I believe .that's all,..

20

16

21

15

19

18

12

17 '

11

14

"9 "BY.: tv~iTATE:

6

j

i 5
I'" 'D ••' 'BRO'VJN:"No questions .•

'?'""",,.i-

\ II "11:"", '0."',,; i
~

24 I
I Ao.25 I
I
If.-.._..::i:

I
1

l-
f
I

I
I
I

*r ,~ "-;'""



. " ..~.'. . . :"

,.,

. .,

,. i

The way I' ~ot :~cqu~inted with him' ."'~'.'... ":', :"' ..•.

It' s good, .sir.

was ••.•. :.

it good or bad?

.community.

A.

STUART: As I was about to s.tate •••, .'

THECOURT: Alright.

r.1ARY TATE: That 19 all.

'1\.

.THE COURT: .• '" .Just a minute~

r----------.------ _..- ..- ....,.-_.--"--_.__....-------
Q. And .wha'c is that, please?

Mr. Lowery is an 'outstanding young'man in the'

1

21

3

4

I . 5

6

7-

8

9
i.,. 'THE\COURT:' .....•••'.That I s all. 'yo~ can state' •. l:fyou' will' •.phrase"

10 '
your quest~ons cor~~ctly, we'1l get along a whole

11 lot better. .':, '.

T":dE COURT:

1~. I

12 IV"JARYTATE: I thought! did ask what his reputation was.

'Youdid, hut you as~ed how did he ~ow .i~ and the

'.question ;is: vlhat is it? .

15 ~JARYTATE:. That1s all.

16 JERl.",{Y.DEAN LOWERY , .

having first beenduly sworn,' testified as follows•
. 17 I'

. DIRECT' EX.2\MINATION:
18

BY: E. F. YEARY:
19 Q•. ~lould youstateyour~ame, please?

. ....

25.
And, Jerry, ..how old are you?

..Jerry De'anLo"Vlery.

Jerry, going back to the day of March 13th, 1976,-

the time you met Jake Stil1wel~ and Larry .Thomas,..

, would you t.ell the Court what happened on that
_. ,_. . ::5""'3=- .

20 IlAo '
IIQ.

21 'IAo
..,... ,'Q .••. .:J

.!
24 I

1
125 '
~j---~-_.

21

I
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1

2 A.

-_.--.__.,.-_....-- ..-.---.-------------------..- ..-l
occasion?
Well,'J: was coming home from eating supper •.••l mean
I was: coming from homeafter eating supper and I::'. ",>

was_",!alking towards town and I saw Larry go by ,". ','

5
and me.and him run around a l.ot together and they"

circledaro~."d and co.-neback by and picked. me up
6

7-

",". :.,::.-;'

9

10

and he .asked me if ;r know'd where I could get any

pot aJldI 'told theil ! knew this guy that had some

and he told me he was going to-eat,_hisse~f, .you

know, and he ;cold me he 1d be up at ithi.s restauran

and so, I just thought lid :try and so I went up

,there and he was up the~e' 'and so, of course,. I

couldn't get it' from him inside and we went out

to the car and he gave me. two bags and! told him

I didn't have the money ~nd he said "Okay",' and:,,'. .' . . ' :

I said "Well, can I bring you the money back",

youkJ.'lOW, "As soon as :I can", and he said,"Well}

• "., t.••••. ;

. he said he t d stay up there a l.ittle while and

'50 I; got it from hil'\l and went downthere to the .....

B.P.• S-cation where the car was parked and J: got.

in it. and! thought I was just making 'one sale

and, you know, I just had the pot in myback .."

pocket in.bags and I just reached out and got
them and ~aid th~m ~n: ..the..,car.seat .and X don't .:1

. I

remenlber M:r_ &--n.ith giving me any money.It seems

; '.

199

. to .me.._..Uk.e only t)ue.of"them 'give me any money:. "\

a$ far as I can. :.recollect. 'and that was the. drJ.ver .•. .. ..... .... . '1
I. didn" t know them apal.-t', yo~' know,- they_we.:t:~ .jl.lSt .

.!

.~_. ,__~~'~"._.~._.._._., __.".~~._.__'5.f._'._.~;------------"-_ _.~1
•••• ; ; f :



,
I

I

f
.some pE:."'Ople. They looked familiar to ma.

But as :far as you knett{ at that point there was

.just one transact.ion?

Yeah, the guy wanted twobag:s, you know and I just

laid it upon the car seat •
.,,Who was -the person who told; you hEil was going to'

:...

get something to eat?
Mr.• Coe ..

Lonnie.

What is his, :first. name?

.",
Yes,i"U" •. Yeary, bu'l: you ha.ve to go about it the 'c I

whe'cher or not . there was a profit made..

it. I thin.."";we have to have this to establish.

••.•not: to the issue of ,whether or not he said

Well, no"., I think that I s hearsay •.••

Now, \vhat did Mr. Cae tel.l you hacharged for

this? :

I

'II
I

'righ"c way. Object:ion sustained.

What "rould you l'1ave to pay, Mr. Coe for what you.

obtained?

Yes sir.

••
And 'Ii/hat di,d you receive for the.'1l?

.$30.00 from thera •

And did you take that same $30.00 you got .off the
Officers ••• did you change it in any way - the ,.

S6~ .. f_~ .. ._ ...__.. .._. . . ._...:._--_._-_._- __I
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r
1
I
I
]

1

2

.3

6

7

A.

Q••

A.
Q.
A ••

•..• _ .....• ~&_.... ...• ••.•. ...,:,t..•._fII.

denominations or anything ...••.•.•

•••I probably just had a dollar myself, so I
couldn' t:.swi tch bills or anything.'

from the Police Officers?
Yes, the exact same., ..

.. ' .'

The exact'sQme bills?
Yes sir.

8 Q.• This left. you \"i th .the sarne one dol~.ar bill ..you

had to s-tart wi til? ..', .' "
~.• ". ..' '. .' t.';'.'. "~:: .•. ,

!
lOlA .•

Q.
Yes and some change.
Did you receive .:l,nyprofit. of any kind whats.oever . '.

12 I
IA•

13
10.

14
A..•

in any of this.transaction?
No sir ..

Did you do i.t "lith any L"'1tent to make a profit? .

No.
15 Q. Or any s>:pectation. tha"\:in .thefuture there .would

become addict.ed -1:0 the pot or. Marijuana or .what-

Police Officers or your buddies, that is Mr.

ever you. want "1:.0 call it?

Did you do it \tli thany intent to induce the

No.
No gain whatsoever?
No.

Thomas and stillwel~••.to induce them to use or

be a profit?

IQ..
I

I
I
I
I,
I I'
!A.. l~o sir.. I
\Q. In other ",ords, it was your understanding that .
I 5(r \ 1.~-----_ ...._-_._-------~P.._'--- _~___....~,. '

16

17 A.

13 IQ.
1

19
A.

20
..•.,.:..1

22

~

23

" /..'1.
.'" .
,.,-"-,,
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1 ,--------- the~-~--\';~-~~-~~eoPlewho al~eadysmoked pot?

'f
I

2 A.

4

5
THE COURT:

6

Yes sir.. Larry had told me he'd smokedpot with

them••• '.and several other. poep.le told me they

were "cool" , so t:o say ••• that's just a word

saying they were friends.
'Speak up. Y0Ui."'lg man. '

A.. 'llheyused the word ncool II • They said they were ,,'
'1•
8

9 ,
E. YEARY:

,"coolll people. That. s just, meaning friends and , '

nice people•... it I s 'just lingo.'
.. ::'

~' . ~"

I believe.that's all..

10 CROBS EY!AMINATIOl\l":

11 I BY: DAVID D. BROWN:

to the use of Marijuana, isn't it?
N'osir.

IICoolH •••

•.•.•addicted 'co. J!.1arijuana? .

I donlt )~~owanyone addicted to Marijuana.
I donf -t know that: you can become addicted to

Ylari juana.

Yes.

Mr. LOW61."Y, IIcool" is a person who is addicted

even drink or any'ching ..
,/

Using it then.~.people who use it ••Marijuana?
Well. I k.."'10\V' alo't.of people! caJ.l "Coo1.11 donft.'

'l~heyI re mighty friendly people:?

Yes sir ..'

Ltigh-cy friendly people ••. you ca1.1 them IICool "? "

Yes sir. . I
. i

I. ..:.---_. .__~J , ._,-'

12
Q.

~..,.t-'
A ••

1-<. Q~
15 A.
16 Q.
~'"1 , A.~ I I
18 I

!
19 I

I
20

IQ.
II A.

21 I
22 I Q~

23 iIA.
i

Z,} IQ.o
i
!

':5
;A.
I
i
1--.-

Ip
I
,

I

I"
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.' .\~nto the car.you\thou~ht
\

.,,',

I
I
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...it was darkaJ."'1.d :I cOliIC1il~-t teU them 1:rom any-

body. else.

They were their frien9-s and right on and right on.! •..

Yes'siJ':'.
1 .~:.

; r,
What sale? ' 'V'3hat. does sale-mean. ,-CO you? \..:'.''.. ,'.',

I
,I

I vias jus.t, g-oing to lay it there and they bought'

One sale'?

it all a'conce •... jus'c ,onetime.

i 'C.was illegal t Mr.. Lowery? You knew i.twas

somebodythat was friends.

illegal, buying and selling Marijuana?
Tha't' s about. "the only time I ever did it in my

Just because .they \r.las such good friends.

life~ I ~~ow it is illegal.

Y:ouwerel'l't.. even going to do it for them. They'

that vnlenyou go

Yes

-cirne iriq.s' how much'?

,I,
.1 .

Now.' you said in answer to }1r. Ye~ry 's quest.ion.

$15 ..00 from that certain person.

, 'Why would you become involved 'in it on the say-so

of Larry Thomas and J~~e' Stillweli?

,T1"Le going rate for ,a bag of Marijuana at this

'"""ere going, 'to make,one sale?

vleregoing to give it to somebody else.

~They said it 'l:Jasilieir frierLds and If dsaw a c.ar. 'J
like that before in Salt.vil.le and I thought it wa

i.O A.

:d. i

I Q.1Z
I
I

13 !
~
I

:k.
,
;- . , A.I1 F':

""J l
I
1
I

:~5' ~Q.
I

.~~1 ,
I
I, A.

::'8 !
I Q.

19 \

'.:.0 I,
~A .••1

., '1

"
,~ ..•. I:,

i
I

2:2 l

I
23 l Q..

1
i, A .•_ c . ,

{.,~} r
i
f
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]

I

r
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effiE COURT: Next 'It.ritness,Hr. Yeary.

11

2

.0_'.'_- _.~ .__ ~ ~__ ~. _.. ",'_. ~_.._. .._~ _,, ,_~ ~
......Q. 1: believe thaoc ~sall.

'°1

E. YE.t:l.l.RY: That's all 'VJe have I Your iionor.
.3

I.THECOURT:

"'.;;

Alright, you gen'C:.le..-nenmay make any statenlents YOll
.. _- .... :....

care to•
.5 I D.. BROvill'i':

6 I E•• YEAl~Y:

ldontt care to' rna-kG! &"lY statement, Your Honor.

Your Honor, we would renew our motion as to the

of this~c.hat_ 'this vias one transaction and did not

make ih"'lY separate deals or anything of this natura.

mul-tiplicit;yand'tl1e multiplicio~s nature of the

B charges Cll'ld't'J'Ould ,submi.t to the court:. in support
::,,\ --',:!~ :.,\?- ,- ".:"; , '.. . -, "' .. ::, .. ,..... ..,'. ," ':"',.- ' .. ',"', ..~.':y_.;:4'..r: ,:l-~.

9 f
I

:10
The Police Officers "i.;rereacting asa team as they

defendant has proven that this'i.'las

Certainly, there is no

t<ai.'1ll,lat.ed as one trm'lsaction.. His friends came

had been doing in the past on other occasions and

especially in this LO'ltlery case, it was all con-

its entirety. We'itlQuld submit that this is a

up to him -co ask if he knew where he could get

someiagain they did that as one transaction in

multiplicationO;f ..ch.arg0S.In addition, we would

.. "
0 ••

t.hat he has come in t:.o testify just how.this ' .."."I
transacotiontook place. !Ie me'c t.hese boys .andthe)l

explained 'co him 'that t:.hey had Some friends who

sukmut that clearly this is a case

submit, whomade the profit if there was a profit

"\tlanted-to buy and he# in turn, asked •••..or,. in turn"

asked the -third person. l4r. Coe is the one, J:

made in the transaction.

.1.);.

12
1,",'
~J

11::, I•I
l,~ I.1•• ...1
l

16 I
I

~7 ,,
!

18 I
19 I

1
I

20 i
!

I
21 I

i

i
22 I

!

:,.:; i
I

Z.<. ~
\
I

25 ~,
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1 I

If
I

z

3

, themselves in jc"'Opardy by cominghere to testify
5

and I .think that fact, initselfl lends to the
6 credibility of '\'lhat theysay.':Chere has been no

''/ evidence to con-::'radict 1)I1r 0 Lowery to the; effect

8

9 ':,:'ii,'.

10

.that this wasmerelyat"'1: accomoda:tion and that he

made ,any profit, what:soever in the sale ,of ,the ,

subst:a:nce involved. For those reasons we would

- . ~.

if I: recall the

15

ask the Court: to st.rike t.heevidence, at least"

as to the felon.y portion and to consolidate the
charges' into one.
If Your Honor please, in regard to "cheaccomoc1ation,

,'I
t.estimony correctly al1d I believe I do, Mr. Lowery

I

16 J

I
:: I

I

I19 I'
i

20 I.E.
21 \'D.

testified t.ha:c prior .to 'I::11.etime he met Mr.. Thomas

and'Mr.. S'ciIlwell, he hadal.ready made contact

wit:.h:Mr. Coea\1,d t.hat hekn~J l\1r•. Coe bad this

Marij:uana - this material - and! submit to you j'

that the evidence clearly indicates ••••
'.1donttrecall that he said Mr. Coe had it •

•••. Al.."'IDIT CLEARLY Il'IDICATES that Mr. Lowery here

this and h~ was the one that was car1."Ying it out, ,

aiding and abetting in the commissionof this '

was Mr'. Caet s agent and principal in dealing ",Ii.th' I
\,

23 I
I

J
l

i ,offense, and 1:can't for the life: of mesee that ' I
:5 I (vb 'l ,. .____ •....1t • .__ •• . . ....• ' .

22

205
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..; ;' .
the:;:e vIaS .:::.ny accomodatioZ';,. He \-Jaspart and

parcel of -the bringing of it. from one person to

arAother m1d he \\1ClS the. second party involved in

this accomodat.ion ••.. it Vlasn I t Larry Thomasin-

volved in the accomodationor Ja.'lte Stillwell. It

vias ,3 friend of ~ friend of a friend involved in

it. I-t see."ns to mG like that he, at best, Larry

Thomas is, of course, involved in it a's much as

he is, bu.tNr.. LoVIG1.'Y is chargedhere, and he is

aiding i-t, a.nd <4i. agent of Mr. Coe, aiding and

abet.ting in -the dis"i::ribution of Marijuana. and.

there \'Jere t\"JO separa'ce t.ransactions.

THECOURT:Alright, based on-the evidence, the Court finds

him guilty of each il1.dictJ.-nent, and I am of the

opinion -co fix his pUlr.t2.shment at the minimumof
.••... ,.

j LOWERY:

five years ~ider the statute and a fine of

sentence you a.t this tilne?

No sir.

I
I
I

$250.00; ,

1J.~mCOURT: Alright, if you will at.and up, please. I hereby

sentence you to five years in the penitentiary on
indicb:nezrc ~;:1-77-40, and a fine of $250.00, and

-----_.- ..•.._---_.
~

,. .,

E •. "!ttEARY:
.•..~~'

4:)

hereby sentence you to five years in the penit-
entiary on indict:m~.."t.41:1-77-41, and a fine of

$250.009 You may be seated.
Your Honor, at this .t~'11ewewould ask the Court

to run, thesent:ences concurrently and for a
Col. c ,_._~__ . ~ _

206



11

3

Z THECO'fJRT:

evidence, '!think raaybe your rrootionmay be good,
'" 1. ",.;' '~"i'

Alrighti lVlr. Yeary', I 'llt-ake those moJcions under

probation report.

but I '1.1 take it. ui'lder advisement and rule on it

,
ruling on it bu'c'I'm not ,SO, su.reif the report',;::..- \~ .' ..

" '.,hy'i' .
is fai'rly: ~9pg,~',~c.hatIwoni-t;.grant this motion.,.' ".

. '.~~~,s:. ....~f.

I' c~n' see'this is the on1y tim$ that this young ..'

'fe110:\i\1' sold to, the' Officers;, he was brough'c there

,advisement 'a.,'1'ld;;;:-efer it'to'the Probation Officer,.

and really ,I~l"n inc.linedat tl1is' stage .•..:,I'm not

.. ' . '". "

'and'this isget.ting pretty close.•"Technically;'

.he's guiltyul-1der ~cheSt.atute, but baseCl on the

r----
1

4 I,
51

J;; Il
: I,
91

: .. -I," .'f',. >::.: ., .:' .'<,'

10 I

" "

If
I

I ~:

,,~.•. '

~~".'
',,,;>;.

, T""rlIS DATE

at a later date,.

already been' adjudicat.ed but.,:r ,still. feel like

record ,in theJer~Jr Dean Stillwell case.

one of 'these tvlO people whotestified.

I. !
I just. 'V'lantedto make one statement to clarify the

I
It ha's I

I
. i

I 'should'tell the Cou:t;t., therawas a ma.tter raised

in it concerning one NQ:onanRic:hards and Trooper .. 1

,La-wert or TrOODer Smit.h did not arrest Norman I.1
, I

, ,Richards., .,I have 'the .\rla.rra.."1t here. . The person ,I

who' go'f.:,the warrant was an undercover agent named i

'Trooper B. K. La'wsoncu"ldalso the Investigation I,
I

'Officer, \ilyat.t,~'"ldI'wantto maJ<:.eit clear to the
I

Court that inference orottJL~J::Wiseit was noteit.h~r

I
I
I

:,1

I
i
1

i'

THESE WERE ALL THE ,PROCEEDINGS ,WID, .~' TillS ,MATTEROJ.~

" '.,','

".. ,' "

D •• EROWN:
12

13i
14 I.

1:; ,i

16

I
17 !

18 j

19 !
I
I
I
I

I
I
!
I
I
I
I
j
1~~5 i

!----,. -'.,.-,.._._._-'--~-..,-~k----,.._!P ,,)

20

23••
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I
1r
I

1

59.
Thi-;-~tter-;;";;;e-;;;'-a~;;;';'~t;-~he"'~d-:;;-~

16th day of June, 1977, before the Honorable J. AUbrey I
~4atthews, Judge of the Circuit. Court of Washington COll."'lty,

Virginia.

5

6

In 'l::hecase of Commonwealth v. Jerry

Dean LO't'lery, the record will show that Mr..Lowery.

was tried in this Court on May 17th, 1977, at.

which 'ci..."nehe entered pleas of not guilty to.

8 -the t:'\'l0 indictlnel'lt.s, cha.rging dis'crihut.ion of a

9
schedule I cord:rolled substa..'l.ce.. ':fheCourt heard

, ;

:-. { > ..
'.~he evidence~ the'arg-umentof counsel, and at the., ..,:".':.,;

conclusion thereof ,found him g-lolilty of each

charge&"'ldfixed his punishment a"c 5 years in the

mement..Thereaf-cor, motion for probation \tlas

made and the mat:ter referred to the Probation

, I
record. t4r.. Bec]mer is not present in that the

peni t~"}-cial.'Y and a fine of $250.00 on each in-

date had not been scheduled for a hearing. The

Office of tilis Court for a report.. No date was

fixed for the hearing on the motion for probatio~l

The record will ShO\'l -that the probation report ..

has here'cofore heel'l filed on June 10th, by Mr.

Beckner. The report 'lrJi.ll he madea part of the

Mr. Beckner on his report?
at this time, l~ • .Brown:,do you care to question

Noquestions by the Commonweal-the

. ._~?~'_....c__ .;.. ___,_-~------------------

14

15
16

17

18

19

20

21 !

i
22

I
I
I
I

23 I
Z..:::" I

I DAVID
25 i

j
L

1'"~,
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If there are ~~estions, 1111 continue

do you care

sir.No

r~. Yeal.;{,

THE COtJ-:RT:

'i'}1E COtJRT:

E. F.r
I

it if you desiro a continuance. The report is
accurate •• vI donIt. k.'1.o\v that it is necessary. Do

/

you have fu"'1.Y o1.JjGct.ion. if b1.0Court considers it

at: this t.irJc?

E. F. YEARY: t\!e have no objections.

TEE COURT: Alright, do you have any evidence on

your rc.otion, I.U". Yeary?

E. F. 't'le tvould as;c. !'1r. Lo"..;ery to taka the

JERRY DF;.&~:r :r.•O't"1ERY «

stand.
i

!

Where was .t..~is?

found er~loyment?

Norton, cleaning brick.

Well, I was sUPi')Qsedto start to 'WOrktoday •

Would you state your name, please?

having first hee:."1. duly sworn, testified as follows:
I

I
I
I,

I
Jerry Dean Lo'IJler'.l. i

Jerry, since this report has been filed, have you II
i
I
I
I

j
I

I
i

F.

A.
Q.

BY: E.

Q•

•r:... ••

A.
Q.

. '~I

Q •• For whOli:.'l? .

A. David I.1~-:0il, Contractor.

these cases?

Do you understa'l'ld -that what you did was wrong inI

\. .~,~" .

Q.

A. Yessir.
i,
1

_~.._.. ",_._~.t ._-l
209



. A •.

o.
________ ._. . ~ ~_. . 6_1_.•__

Wouldyou tell the' Court yOur" feelings abo~t this)

Well/I'm sorry! did it.. I knowI won't do it

any more.. 'I •d rather just start going back to ,
church like I 'V..ras ••

Q. I believe tha:ct s .all.

DI"'l VID BROw"1iS: I5toquestions.

Alright .•

'T1la:t' s' ali 'VIe have, Your Honor ..
8

!-....THE. COURT:

9

Any st.ate.-aent. -you care to makewill be-'Y' '-.j ".-j'",

entertained at this tilue t .Mr. Yeary.

10 E. F. YEARY: Your Honor / :I believe Mr.. Beckner ~\has

••I

11

14

like'l.'l/ise sUl.-nmed this case up pretty well. He

states that he would be a fit and proper person
for proba'cion, ,fu"ld 'VIe ''Would ask the court to -grant

ourmo-c.ion.. I ntight point out,' Your Honor, b~ese

two charges'did grow out of the same transaction.

No recommendation •.

As 'co indictraent ~'J:l";77-40#your motion'

After serving three years t the balance of

, '

I migh't~lso poin'l;. out that there isa real.

~~e tel.'1U'l[1i11 be suspended 9 'and he be placed on' .

will be granted in part and!denied in p'art,' Mr.

probation under .the usual terms and conditions

quest:ionast.o whether this is not accomodation.

Mr.• Lowery does also, I would'point out, help

upon release after serving "thethree years.
'------ . ~__' . ._._. .:-__.~. __~~:_(c;,5~.__...:....__'_..:.._.:

'l'

25

~" '"

~O

17 I
18 I' take care 'of his parents •..' .

19 " THE COURT:: Mr •. Erown'?

! DAVID BR01iJN:'
20 J

1 THE COigRT::
i

21 I:'
I .

22 "j
I
I'

?-). ,
~J f

!
!~L} j
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1

2

:;

62.•,

I oiC~re:i .~ pay'-tl;~-fi~'~d-COS;;;;:'-;;;~his ~zm. '..1

I
of probatl.onshall ,be :cor a tenn of f~ve years.,',

, n,'. ". 'v. ID. B'O'Ot ..n..•.,.. 0••..,rlo •."h;l.~ 'There'VJere 't:vJ'Oil1.cllc:b:l1el'll1:s against 'c';i':

, '
I'1r.•,LoWe1.'Y~'Your'Honor. ,'Areyoususp~"'lding:,the

5
: .-. .'

'"

second one? ' .,.,;C

'The second one issuspendedi. yes.'~pon" 'I
, 'serving of' ,:che.three years.. ,Itt,. Sherift\ .you': "i '

, may 't~~e, charge of him.•,
. '. -: ""'.

." '...

.~. ;: " ' ,'.'

~~' . '~., .

1

10 ,.,"••,.... ..•.• .

11'1

:: I

"':,

""'"'.

\ ,

::-. :,',.. \.,\ '

','

___________ , (v~

.....
, - ."'

',.'.';
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REPORTER I S CERTIFICATZO~!

STATE OF. VIRGI1iIA q.AT. Ll-u~GE::

5

6

'J

I, Jo Crewey, Court. Reporter and Notary Public in
and for "the stute of Virginia, at large, do hereby certify
-chat 'the foregoing is a "C:i.'Ue t:ra.nscrip-c of the trial and
proba'cion hea:ci:."l9 in 'the ma-ct.or of Commonweu'l:Chv. Jerry : I
D0an Lowery, held on May 17-::h, 1977,and June 16th, 1977,
b:E:fore t.he Hono:rcable J..Aubrey .iYlat.thews, Judge of the Circuit
Court of Washing"con COW:1t:y t Virginia ~ that all of said pro-
ceedings ';::lere. recorded elec'ic~..onically and have bee..'1.reduced
to ~nciting by me on such electronic recordings.

8
Give..."'lu~'lder my hand "chis 90th day of August, 1977 .•

9

10 I,
I

11

: . '

_{It1y ccm..,.dsaion eX'gires 9-3-77) ",
~ '".

___.,_.~l__ -------,----'---------------_._----

12

13

1I~

IS
15 i

I

17 !
I

i8 I
19 !

i
I

20

I21

22
!
I

23 I
I
i
I- , I~~~. I
l'
I

""'::> I
I
\

] ..

P
I

I••I
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1 The Jurors of the .R~g.ular Grand Jury, empanelled antI sworn in and for the

body of Washington County, in the State of Virginia, at the term of the Circuit Court, held in and
Tuesday

for said county, commencingon J1.IJJ~rtJXthe.ll:tl1 day of J.anuar.y. in the year of .

Christ 19.7.7, upon their oaths present that Jackie yla.da ..P.hil.~ip.$ .

•.•• ••••••.• •••••••••••••••• •••• .••• a ••••••.••••.••••••••••••••••••••.•••••••••••••.•••••••.•••• 0 •••••••••.•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

'7

th 2Qo!-'h' f Ma""cn :~ J..' • .., Ch . J.. 1976 . th C t fon c '-'B. aay 0 •.•••.•••••. ~:A..•••...•.••.••••.•••• !H I.ne year 0... rlSI. , m e oun y 0

UT h' gi f 'd d ..h' th .. ,..... .J! th C rt.J! 'd;n violation ool:yv as m on a oreSal ,an WIt m. e JUl"lSa:;'Cl.lOn0... .• e ou (, a.l.OreSal...•....................................t:

Section 18.2-248 of the Code of virginia, 1950, as amended, feloniously

and unlawfully did sell, give or distribute Marijuana, listed and

included in Sectio~ 54-524.84:4 of the Code of virginia, 1950, as

amended, as a Schedule I Controlled Substance,

" ...
. i..

against the peace and dignity of the Commonwealthof Virginia.



r

Second C~l1nt - And .""r"(~l':md .Turol':'\ afol'c;1:1hl, upon tlleil' (,..r....' .aforesaid, do further prc-
. . ~ L ~: .:, " . , ;.:, . '

sent that : ~.::~~ : :..... .

..................•....• - ..•..•.........••....•............................................•.......... _ ..•..•......•••••.........................................••.... .; _ - .....................•..............................••••••...•••••

on thc cay of .1n the year of Christ 10 , in the County of

Washington aforesaid, and v~yithinthe jurisdicUoll. of the Court aforesaid .

against the peace and dignity of the Commonwealth of Virginia.



I ..

r
r

. [

I.
(

I

I..

:. .

. /fJ_.. • i.~lI'C"~ _ .•.•• ., •••

Third Count - And,.V, . 'rand .Jurors aforcs~id, I}POl! thCll" (\" aforesuw, 00 furtHer pre-

sent th at ':~'..:.-.:: ;~ ~ :: ~, ~ .

.••••••••..•......•...•.•••••.•••.....•••.....••.....•.......••....•.•...•...•...............•......•............................................................•..•..........•...••••..............••......••........••••.........••..•......•••......

on the day of .in the ycar of Christ 1.9 :., in the County of

Washington aforesaid, and within the jurisdiction of the Court aforcsaid .

I::

{

!

against the peace and dignity of the Commonwealth of Virginia.

Presented upon the information or the following \vitJx~sscs, sv.:orn' in Court, and scnt by. it

to the Grand Jury. '. /.'

"TIp .•....L.•....E .•....r..lamb.er-:t.I' VSP.. ~ .

...............................................................•........................................••......

...................................................................................................................C',
r.Y

.........................................................................................•.•..

.. .

....................................................................•.............•...........•............
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I
I
I

I

C
The Ju~"ors of the Regular Grand Jury, empanelled and sworn in and for the

body of Washington County, in the State of Virginia, at the term of the Circuit COU1:t,held in and

f "d t . _,,$U~~~c.Jl l' -1-'" d ",' J."" " • th . for sal coun y, commencmg OlJ.hJi.ilmGX".~l1e. ..J..\•••.I.J. ay 0.1.••••••••••• ~nlJ..ax:_ m e year 0

.Christ 19.7.1 , upon their oaths present that J.P...<;;ki.~ W.9.g,~ ?b.i.;J,...:L.i.P..9. .•.....••..•••...•..••••.•....••.•

•....•.........................••.........................................•.........•...•..•........................................... - ...................................•..........•••...•..........•...........•••....

on thc 20.th. day of .Iv"Jar.cb.............. in the' year of Christ 19 ~~6.., in' the County of

Washington aforesaid, and within the jurisdiction of the Court aforesaidin ..y..i.olat.ion...o.f

section 18.2-248 of the Code of virginia, 1950, as amended; feloniously

and unlawfully did sell, give or distribute Marijuana, listed and

included in Section 54-524.84:4 of the Code of Virginia, 1950, as

amended, as a schedule I controlled Substance,

. :.

<..

"...

against the peace and dignity of the Commonwealth of V~rginia.

217
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Se~()nd Conn l - Pr • the
I
\ :
'-- •• j

t , .~,j::<,'. '. .

,'-!d,.Juron: afol',e~~I!id;upon thei" ')atn' ,"i.'csmd, do further pre-
,I 1 .'

sent that. . ; , _ : " .

••••••••••••••••••• •••••• ••• _. - •••••••••••••••• O' •••••••••• - •••••••• O' •••••••••••••• -_ •••••••••••••••••••••••••••••••••••••••••••••••••• _ •• - ••••• "••••••••••••••••••••• ..: ••••••••••••••••••••• - ••••• _ ••••••••••••••• _ •• --. -- - •••••••••• -.- •••• _- -. -. ---.- •••••••••

on the day of .in 1;hc year of Christ 10..........• in the County of

ur"'''111'11('f4'on ~f'Ol"eSal'('l "'na~ ":v:t"j." 1."1" ~"":"a'~cVlol10.(' J.h(\ Cov,.J .• ,l'{'Ol"cs •.•;(1V\ ,(1..' 0 L . 4;,. t'., ~..... \" 1 i.A. J.... vi v J •.•...•..1...., •. u. •. ..I.. V.L........ - .•• L ,,1:>... . ~ i..u~ .""._.~••_•• _-_ •••••.•••••••_•.••••••.__••_.- ••••••••••

.\

I

. I

I

, " , ,

against the pence and dignity of the Commornvealth of Virginia.



. _ •.••, ,,_, . "__~ ...,..••::..,.•.J.;.~." ~. '" ,',

.1

Third Count ~ An;:--:r: Grand ,rurol's afol'e~mid, upon thcil .-.• hf! nfOl'csnic1, do flll'thel' PI'\?-
" .

sent th at ~ : ~:-.: ~ , ~ .

........ ....•.........•..... ......•..-•.•.................................•..................•.....••.............•....••....••....•...•....••••..........•.•..•••••••

on the day of .1n the year of Christ 19 , in the County or

Washington aforesaid, and w'ithin the jurisdiction of the Court aforesaid .

.". .....

a""inst the peaee and dignity of tl,e commo\wealth of Virginia.

Presented t1pOn- the information of. the fonowing \v1tncsscs, sworn in Court, and sent by it

!,t~T:;.~r~~~~~~~mvSE..l............ . .
....................•......•...............................................................................•.....•.....

.••.....•.....•..................••..•.................••...••.................................................... :112;.._ ~ .
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COMMON~~ALTH OF VIRGINIA

IN TfffiCIRCUIT COURT OF WASHINGTON COUNTYI
I
i
\
!

i'

vs. CASE NOS. 1-77-42 and 1-77-43
DISTRIBUTE CONTROLLED SUBSTANCE

"','

, ,~

,'~I:
II

JACKIE WADE PHILLIPS

This day came David D. Brown, Esquire; Attorney for the

Commonwealth, Emmitt F. Yeary, Esquire, counsel for the defendant,

Jo Crewey, Court Reporter, who was duly sworn in the manner

prescribed by law; came also the defendant in obedience to

his recognizance.

It appearing to the Court that the defendant was tried

in this Court on May 17, 1977, at which time he entered a

plea of not guilty to each of the charges contained in the

two indictments herein.
.,.

The defendant was found guilty as charged in each of the

respective indic~~ents and sentenced to a term of (5) years

in the ,penitentiary and a fine of $500.00 on each of the

indictments. Upon motion of the defendant, by counsel, a

probation report was ordered prepared on the defendant. The

report was filed on June 10, 1977, and a copy was furnished

to counsel for the, defendant. It appearing to the court that

O. W. Beckner, probation Officer of ,this c,ourt" prepared the

report, but for good cause shown he was not 'present on this

date. The Attorney for the Commonwealth and the attorney for

the defendant stated to the Court that there was no controversy
..as to the con'l-:ents'0J: the report and no objections. to the

221
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I

.The Court heard statements by the Attorney for the Common-

wealth, .attorney for the defendant, and testimony on behalf

of the'defenda .t. After mature consideration the Court is of

the opinion to and doth deny the motion for probation and

doth order that the .defendant serve five (5) years in the
_.. ,,-_.,~. .._"~-"~' ,,-,-'-"--

penitentiary on the charge contained in indic~~ent 1-77-42 and

~:t. the com.p~.e_t.ionthereof doth~suspend_.exe.cution of the (5)
......... - -_ -_ - .- _- .. __ ._-.....•. -.- ._ " ..,. . ,' - - -, ..-...... . .

year penitentiary sentence imposed i.n incictment 1-77-43 and

doth place th~ defe~~~~~t ~f.~i~b~~gn foX a-period of (5}'years
I . \
\ I

upon the following conditions:

1. That .the defendant abide by the terms
of probation as recorded in Law Order
Book Y, page 175 .

.2. That he pay the fines and costs of these
prosecutions.

The defendant is remanded to jail to await transfer to

the appropriate penal institution of this Commonwealth.

The Court certifies that the defendant was present and

his attorney was present ..during all stages of this proceeding.

During the course of this proceeding certain motions

were made and objections interposed which will appear fully

in the stenographic record herein.

ENTER: June 16, 1977



r
I

, l

I.

,.j' ASSIGNMENTS OF ERROR

1. The trial court erred in admitting Commonwealth's

Exhibits 1, 2, 4 and 5 and in refusing to strike the evidence

as to indictment No. 1-77-42 when the Commonwealth's evidence

failed to establish any link or relevancy between the defendant

and Co~uonwealth's exhibit no. 5, the certificate of analysis

showing positive test for marijuana.
2. The Court erred in not dismissing the indictments

since the statute under which the defendant was charged placed

the burden of proof on the defendant to prove the lesser offense

of accoIT@odation and failed to state any standard of proof in

this regard.
3. The court erred in failing to grant the defendant's

motion to strike the evidence of the Co~uonwealth, made after

the Commonwealth "rested and after all the evidence., as to

the felony charges and thereby reducing the charges to the

misdemeanor charge of accommodation.
4. The Court erred in denying the defendant's motion

to dismiss the indictments since the statute under which the

defendant was charged would subj~ct him to cruel and unusual

puni shment •'-'-

5. The Court erred in denying defendant's motion to

strike the evidence and dismiss the indictments because they

were multiplicious.

- 5 -
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David D•. Brown, Atto1."ney for the Commonwealth
Emnu.tt F. Yeary, Counsel for Defendant
Jackie'VladePhillips, in person and by his

"Counsel
L. E• Lambert
D. Ii. Smith
l'Iannie Bruce Atkins
Sally Sapp
tlIarcus Spitzar
Shelber'c Phillip.s

"APPEARAi\lCES ::
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------_. -_._._. ._-~-_•..._-'---'- .. __ ., ,_.~, '- - --'.
This matte.r .came on to he hea.rdon' Tue~aay, May

17th, 1977,before The Honorable J. Aubrey Matt"bews, Judge 'of

the Circuit Court of washington County, :Vir9'inia~ .,: I.' .. '

the 'manner prescribec1 by law. '. . !

THE COURT: Are ,you ready i~ the c~se o~.commo~weal~ v •

.Jackie ~ade.Phi~lips?

7 D. BRm4N: Yes sir., ' ,

\ . ~: . !

'. .J,
8 THE COURT: Mr ••,YeaJ;y, are .yo;Uready?.

r;;' ,..."

.9 ' .E~F. YEARY: Yes, .Your Honor •.
. ., .:'-. ":' '..... ~~,...:..:;..";

THECOURT: Alright, Mr.. 'Phillips. if you will stand up and

aforesaid in v":ulation of Section 18.2-248 of

the Code of Virginia"1.950, as amended, feloniously

and ,unlawfully did sell ,give or distribute Mari-

juana, l.isted and included, in Section 54-524.84:4

.of the Code of virginia,;t950, as .Q1\'l.ended, as a

Schedule. I Controlled,. Substance I against thepeac~

i I
227'

"v~rginia-Washin9'ton Coun~y, to-wit: The ~uror.s '

of the ,Regular Grand Jury, empanelledand sworn

in and for the body of Washington county,. in the

State ,of Virginia, at the tenn of the Circuit
Court, .held in and for. ;said county, commencingon

Tuesday, the 11th day ',of January, in the year of

Christ, 1977, upon their oaths present that Jackie

WadePhillips on the :20th day of March, in the

year of Christ, 1976, in the County ,of Washington

,aforesaid, .andwi thin the juriSdiction of the Court

(R,eading)
J give 'attention to the Court,. please.

. ~'.

11

1'2'

. 13

14-

15

16

17

18

, 19

20
i-

21 ..
22

23

24

25

': 10

l-I
,

,
:J

.1

.j

. .. r .



2.

,', .

.:,

amended, as a Schedule I Controlled Substance,

against the peace and dignity of the Commonwealtb

of virginia. Presented upon the infonnationof

the following witness , "sworn in court and sent by

it to the Grand Jury: Trooper D. 11. Smith".', .
~ • ~ # ;1

Mr, •• Phil.lips, your nameis Jackie WadePh.1.l.1.1.ps?
.! .

i.n and for the body of WashingtonCounty, in "7he

State of Virginia, at the! term of the CircuitCour

held in and for said ci;:nmty,commencingon

Tuesday, the 11th day ,of January, in the year of

Christ, 1977, uPon t;neir :~aths present that Jackie

WadePhi11ips on 't;he 20th~y of ~rch, in the
'.' 'I! ,.".!'

year of Christ, .i976~'iln:f;theCounty of washington. .

lIVirginia-WasJ:ringtonCounty, to-wit: The Jurors

of the Regular Grand Jury, empanelled and sworn
:

and dignity of the COlnmonwealth of Virginia.

Presented upon the information of the following

wimess, swom in court and sent by it to the Gran

Jury: Trooper L. E. Lambert"'. 1flle next Indict-' ,

ment, 1-77-43, and the Court read 1-77-42.

aforesaid,andwithi.n.th~, jurisdiction of the

Court afores1dd~in violation of section 18.2-248

of the' Codeof Virginia" 1950, as amended, felon-

iousl.y and unlawfully did;:'sell, give or distribute

,.Marijuana, listed and inclu4ed in Section

54-524.84:4 of the Codeof Virginia. 19$0:. as
, ."

Yes' sir, that'sright~. " ~". . ,"'"

What is your 'age?
S ..

._--,---------------" _._-----------'-'

1

2

t' 3,

4

5

6

'/

8

9
.' .

,10

11

12

II 13

1-'Z.

15

16 I17 I
18

I :

!
I

19

20
l'

21

-22

I . .>;~~f.~.
.'~\."23

24 iA•J_
•, Q.25 I
'-- 228

I ....."~r ~.,...• ~



,~ .i

.;). ,.,'

-I

l-
I

23.,

Where 'do you 1.ive?
'In .Abingdon.

You 1.ive in Abingdon? '

Urn-hum .•

, .....; ;. ",-.,

!.-'

You are pre.sently free on bond in connect;ion'with
the ~harges w'hich the, Court rea..d, t.o you?

, ,Yes. ','

•• ,".r."

You' have employed ,Mr.. Yeax;yto represent, you? '

,Yes sir.. . ~

".::'-.:-,: :._11

I

lit.
He has explained to you the seriousness,~f the,
charges? ",

,Yessir.

Has ;he explained to you and do you know the

minimum - the least punishment you ,can receive' on
these charges - and th~' most punishment you can ,

receive, i.f.convicted?
Yes sir. '

,"

Now,,'has ~r. Yeary" explained to you and do, you,

.yourself, understand that you have a right t9'enter
.'a plea'ofnot guilty: to. have a jury hear the

evidence: the jury will determine your guilt or,',

innocence, and the jury fix you:rpunisbment? ,

Yes sir.

229
'; .

Alright, sir, has he explain;ed to you and 'do you
___ ~ __ .__~ "~y ~--,-- ,.;...;.J

. ',,':.' \
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. f,

..~

... "

Yes sir.

Yes, sir.

Yes sir..

Doyou have any complaints against Mr. Yeary and';'

his representation of you?

to your case?

D~ you' also understand~yoti ~ave a right to enter ,,'

a,plea of guilty~

. .; .,~.
Commonwealth consent, the Judge wi~hearthe
evidence:deter.mine your guil tor innocence and

fix your punishment?'

No sir.

, Any complaints against' the Sheriff' s Department

of \,j~shin;;rtonCounty,the State Police, or any
;~(:

Alright, sir, do you ul)derst(,md that in event you~

.enter a plea ofguil'l::y, the only appell you will',

have fromthf s court is on,the jurisdictional.

. groUnds of the court and by that. I m~an that the

COUl.'t makes a ,mistake as to 'the law as' it appl'ies

: 4.
____ .p_ ,-,__ -' ~ ,--" -- ~._~-:- ~-~_.""'t"""'.' .. ~ ,._. --~ .•'_.- .•..,. .-~- ~-~- _. ---~..--~ ~:.

understand you also may'~tel,'"a pl.ea of not guilty
,and providing the Court:. and the' Attorney for the ,,"

19

I
I
fA.
!

15 ~0~ .
I

16 I
17 lA •.

!
10.', I

1

Z

3

4-

5
A.

6
Q.

7:

8
IA~

,-,,:'

9' Q.

10

11 ' ,

12 ,

"

13

,18

•

. ....

.,.
.,.

Are you re~dy for tria.l,at .this time?

Are there any witnesses you <les;;trepresent today

NO sir~'
~r:--

who are not present?
Nasir.

other .lawenforce;ment ~gency of the' C~nweal th?

~A.' , ,Yes sir. ~25 ' . . 'L~~.---~_. ,_, ..~__~,,_7-"--, ~__=__ ._-.L

:0 ,
211::
12 1°
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"

Not guilty.

• ", f

And your plea ..to t,Ile second~n~ctment wJ.:dch~e. >:
.: :.'-. "

,"I'

Ai;ight,:-~d' w~t is y~"U';;''pi~:a-to-the-'-fi"r~t-
indictment which the Court read to you?

Not .guilty.

Court read to YQu?
• 1. • • ,"

Q.

Q.
A.

5

2

3

4

1

1

I.

I

I 1

"f'
I.

6' Q•
. ,

Alright" .sir, ~ you desire a trial by, j~ry?

7 A.
:tFNo sir •

.,

, ,,8 Q.

.9.:

..,Alright, let. the reco'rd~showthat Mr. Phillips

. waived trial by jury. Now,Mr. BroWD, do you ,,'r.

. :' ~
.consent that the Court h~a~-:,:this.'matter,without:,!.,.

a jury?
11

D. BROWN: Yes sir, in each case •.
12 THECOURT:Alright, for the .:record, the Court hereby consent.s

:'.'~ .

13

14.

E.,.YEARY:

'to hear it without a jury .•. ¥ou.maY.,be .se~ted.

You.may proceed, Mr~ Brown.,

,.we desire the rule., Your Honor,,; "and we also have"
" ... ' .'

excluded from the courtroom).

16 I.

17:: r

.somemo.tions as well.

(rrhereupon, all witnesses in the, matter were;: .,

would, move~o dismiss :the indictments on the I
basis that tp,eY,are v.agueand they. thereby, would.

.possibly subject,Mr.. Phillip~ to double je<;>pardy'.. . ... ,
In .addition, they\~~l to state thanature of the

accusation 'agaln;'t~him in that they' fail to state
.~ • ....'. ~.~ • 1". ~'. "

the" n~e .o£ th~ person or persons who he allegedly'

,,18

19

20

21 '1

22

23

24".

25

E. ~'Y-:

..

• j

, Your .Honor,. the::€irst motion \'iewould make,' we
! '.' ." ~

distributed or sold the drugs in question to.. , . .' .'. '.J ,.,..'.. ,
. , ,.... j'- . .' - - .'

: ---! .--
J

.j..'
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;-",'"

sure.

'••• -Xsee no such motion filed in this case.

Yes sir, I am,' but •.....

No,sir, we have' not, but Isubmit~ however, that

the defendant is .enti tIed to have this information

-".wi thaut having to file a. motion: for, a Bill of .

, -:fit,

therulason criminaJ. procedure and;that you may .

file -a"mot;iqn' for.,a 8iJ...lof ,Particulars, I'm

-----~------.-------_.__ .~.-~ - '~----~-'-'---.''''--~'--'"''''""''-'--'-''''''-- --.
On thatiSBU6, Mr • .'Yeary, you are fam.u~ar'with1 THE COURT:

Ie 2

3

I
..

4
.E. YEARY:

5
THE COURT:

6 E. 'YEARY:',

7

8

9....,.., . :\'. ~articulars. ';,,'. "

E. YEARY: We•••

THE COURT.: That motion is denied.

THECOURT: ••• 'The indict1nentsare perfectly clear on their

10

11

12

•• 13

I 14
.'..

15

16

E. YEAln':

face..
,.,-

Your Honor, we would also move the Court: to

,consolidate or to dismiss ,at least one of the

. indictments on the basis that'evenon the face,

.with the exception of the indictment. nUIIl1:>ers#

r

that they are identical charges.:.••.
••• 1 understand that and that mayor maynot be

a good motion and the Court will.' take it under

advisement tintil such time as the Court hears the

evidence •

Your Honor, we would also ask the. Court to dismiss

tJ."le charges on the basis that the statute \.mder .
••• J. •

which."'1e are proceeding is unconstitutiona1since'

it subjects the' defendaht to cruel and unusual

punishment for the .offense -of Marijuana, under the t

if -,- __ -.J.----_._....;.....,------,-----.-~,.-
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.l
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.__... . f-.

ft
I

I

I

1

2

3

.4

5.,

.6

7

8

THE COURT:

,. .
,; ,

present state of affairs as compared tOo other

states and how t.hey treat that offense. '

I don't know.how other'st~tes treat that offense,
Mr. Yeary. I have enough trouble keeping up with

the la,,, of the CommonweaJ.th,'but the ConmonweaJ.th
~: "

. has seen fit to fix this punishment and I know o£.
no restriction on the Legislature of'the Common-

.wealth ill £ixing punishraent.So,that. motion is '

denied. :

9 E. YEARY:

10.':' ".:.~.-' :,' .

Wewquld also ask .'theCourt to di~ss the
...on •the basis i;hat it is unconstit.utional •• the ...• :"1

THE COURT:

17 i'

19 I
20, I

. 21.F

".,' .
:•...

Statute under which we are proceeding~is uncon-

stitutionalt'in that it places the '~den of proof I
on the defendant in that the 3Fatdte of Aocomodatir

as outlined there, it is difficult ~ say whether'

iti$ a lesser included offense and, t11erefore,

the Statute. is yoid~,?r .vagueness and also, it ha.f1,

no- standard ~f proofa~ to ..the .def~ndant I ~. burden, I
assumirig'ihatthe Commonwealthcan constitutionallrl .

place th.e burden upon hirl1, which we submit. that"

is unconstitutional, hut even if it is, it d,oes ....

not tell us to what. degree we'have to prove'the;:,,:
, : . I :-

defense of accomodation.. , .' ,;1.
And that' motion is denied.

: "\

.. ,

E. YEARY:. I believe that I s all I have.

16

13

15

11

14

18

22

II

23 L E. Li~ERT,'.

folloW's:
'. , .. ,,1...... :1

, ..
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---------------~---_.._-----,---------- ..,,-~ ...•....._---
1 BY: DAVID D. BRO~'VN:

i ',"

;",1

.....!
'1

" .;

.{Trooper. '

program ,of the Virginia State P,olice.

.\'J'here did this transaction take' place?

Imct M;r:.Phillips inside the pool room in

and we never spoke or anything. You know, J: knew

,~rior to that time, had you .made'anacquaintance

\"/ith the defendant,Jackie WadePhillips?

Otian occasion or so I had been in his company

Yes sir..

State your name to the Court, p~ease.
I fm TrOopeI;' ;L.'E. Lambert. I fm ,a Virginia State,":

with the Virginia State Police in washington

assigTh-nentwith the virginia" sta~e Police? "

Yessir, I VlaS participating in ,'a Narcoti'cs

him by sight: I did not know'hianame.

County, Virginia?

'During March of 1976," did you have any.~ecia,.l;
<":.',

Prior to that time. you did not knowhis name?

..No, I did not.

During the month of l\1arCh,and sp$Cifically on

.' ,March 20th. 1976, did you. havaocc~sion to be:,;:",':.

acting in your capacity as an undercover aqep.t

.. '

. , Slagle's Restaurant in Damascus•.'

~I..s that in ,Washington:9ounty, Virginia?
__ , .-' 1L

2 Q.

3 A.
.'-

4
Q••

5

6
A ••

7
J., • . -" .': • .1'.

B Q.'

9
;,:.

10

11

12
A.

13 Q.
14

15 ~.
16 ..

17

18
Q.

A.
19

Q.
20

21 A.
22 II Q.
23 II A.

I
24 I
25 'Q.

L

'.

,t .
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DirE....... -. ....~;................ 9.•_ ..._-_._._-- -------,_._--~':..--_... _.----- ,~~-------,
" • I

. '~'.

, Howdid the meeting take place. 'Trooper Lamberti

'young lady ond It'~~,.Phillips took his position as .

" \ ."4"

. ' .. "

Yes"sir.

Iieve it was a 1970 model Mercury; got into the
"rear seat of it and inside the car was another

in buying Bom~pot.~e quoted a price of $20.•00

per bag at that t,imel and Tr~oper Smith and my- '

self finished shooting .,the g~e of pool and went

outside with him.. OUt there I we entered, I be-

whomade the first approach, and just what took

place?

the tables in tllere whenI-4r. Phillips came in.,

.He cameover to~s and asked if wewere interested

Trooper Smith and I were shooting pool atone of, ,/'
-, ";

1 A••

2 Q.

3

4
A~

5

6

7

, 8

9
,. .-',- .-:<;',}, .'

10

11

12

13
',driveraf the car. Wewent up into town; he

1~.,

15

16

17

18 Q.'

19 I
20 IA.

I
I Q.

21 !
I

22
:
!A. '

~3 I
I '

I
I

'f 24- \ E.

ZS In, .-
I
I

YEARY:
BROWN:

. handed a bag of this material across the seat. to
, , ,

'me: I examined itand .as.wewere coming'back, I

paid hL"n with a $20.•00 hill.. He let us out at
; "-. :.

Sl~gle 's Restaurant on the return trip.,

" The approach and initiation of the conversation ~,:

was by Mr•. Phillips?

Yes sir..

Andyou paid hL.u the $20.•00 for the ••what he'

represented to you to be what substance?
He alleged it was pot. I understood. in my

'opinion, he \\Tas referring to 1fJ.ari juana.

I object to "mat his opinion .was.

I~

235'
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He said he was sell.ing pot?

. Yes sir I it was.

.$20.00?

,.. '.. :'

. .~..:.

__ • , •••••..••••••• ,.-"c • _

\1fuatwas the Cel.'"ti.fied Mail ~eceipt number?

The Certified Mail Receipt nt1mber is 841.706•.

VJhatdid you do with the brown plant materiaJ.

Yessir.

Is that the material that YOu had purchased from

Mr. Phillips'?

'... '

myresidence J which I use to temporarily store. '

:;:carried it on my person until 1ater that evening-
,'!hen! locked it ina steel box that .I have in ..

'.-: .'. . . , . .

,that Mr. Phillips qava to you in exchange for. th~~,
' .. :.:,

.these materials until they are mailed to the
..•.,;' , l' ,~

laboratory. On March 26th I mail.ed this material.'

to. the Divi.sion of Consolidated, Laboratory.$er- .

vices in Richmond,Virginia •.

-------,----+- ..-I •• --------~ ••

.-!,."" .••••• ~.

1 Q.,

It 2 A.
Q,.

3

I 4,

5 A.
6

7

8
.;.' ..... :::~~::;'>....'

9

10

11
Q.

12

'U'CO,.1\ 'DV •.I.~., Excuse me, what did you say it was?

8-4-1~7-0-6.
BROWN:

.Did you ,receive back through the mail that that
package you had mailed was, in fact, received?

• I

..
Yes sir , on.March30th ,X received aretum

. , ....

Receipt.
, What number is on that . return. receipt?

,841706 •

236.

CommonweaJ. th ; :':1...J..•.. .
. . - .

. I wouldlike to introduce the receipt and the

a<.::kno\'11edgementby thi.s witness as
_______._._~~._..__. )3_~r

I



J.J.._. -- _ ...". - ~-- -_.~--- ,-~-------

..
TrIE COURT: They \'.TiJ.1. ba introduced and received 'into evidenc~.

(thereupon, Common\'leal th Exhibits #1. and *2 were

marked for identification and fi1.ed) ...

1

2

3

4

5

6

7

E. YEARY:

Exhibits one and two in the. case of Commonwea1.th

v. Jackie WadePhillips, case #1-77-42':.
J

Your Honor, vie object to the re1evan~y of that

and we submit that'he has not tied that in With

~~y~ing sent by Certi~iedMail.

8 D. BROWN:

I'11 ..ask you what type envelope tb;a:t Y:0u .fo;rwar,qE:'t .

this to Consolidated Laboxatories in?

'!'his is a yellow envelope that I ••• it is the

outside \'lrapper of this package.

And what type of envelope did you have on the

inside?
A white envelope with an evidence stamp on it whic

I filled out.

1'11. ask you, in regard to the .Manila envel.ope,

if you addressed the enve1ope?

Yes sir I I diQ..•

I'l1. ask you if you put a return address on it? .'

I did.
,

.. I 111 ask you about the Certified Mail number.•

I placed that number on there.

Andwhat is that number?

841706..
I I11 ask you if there is ;a number on the envelope

that you didn't. put on there ••• :r'm just asking
Ii

237



Your Honor, we .object to the admission .of this

, :enveJ.ope'at this tiIiie. Fi'rst' of all ,i t. contains ".: v ...; ,

a number .of items which the Trooper,does not have

any personal knowledge of and it ~s,hearsay and

.}~the relevancy has IlC?t been shownat' tl,lis point.

_: \.

",

. \ \

,
(Thereupon, CormnonwealthExhibit #3 was marked" .

It will be marked.
. -1" • r ,

I would ~ike to introduce this Ylanila enve1.ope

as CommonwealthExhibit *3, inthecas~ of

Commonwealthv. Jackie WadePhi1.1ips, 1-77-42."

Andwhat is the number .on the envelope havi~g :to' "

, do,with, the stamp .of the <?hemist?

75w2590.

. ";

for iden'tificatiol) an d fi,led).

THE COURT:

.J•.••""""••••.-

1

2 A.
Q.

3

4
A.

5 Q.
6

12

13

10

11

14

p

1

•

I
J

1

15 D. BllOW:

Yes sir.

Yes sir.

And'that is in the center .of the envelope?
, .'

Andyou a1so said that you prepared an information

for 'the front where the evidence stamp was o~ it,

is that correct?

~e envel.ope that you have heretofore testified

'to that you put the material in that you received

from Mr. Phillips, do you have that envelope?

Yes sir , r do'~

I,.
I' 11 ask you" .although you,dido •t put any numbers

I ~ '~._________ {_~~_ ._ .I-----------_.- "

16 o.
17

I18
I

iA~
19 o.
20

21 I
I

22 IIA.
I
I

23 :0.
I '
IA.

24 ,
/
I,0...•- \~:J I
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1 on it, if there is another numberon the

E.. YEARY: . Objection, unless he knows, and I believe he's/

previously stated he doesn't know.
.D. BROWN: ,X never asked him if he knows •••••

l-
I

2

. 3

4

5

6

A •

Q..

enve.lope?

Yes sir, there is.

What is that number?

.~ .. ;:.. -.'

9 LAMBERT:

7,
I', ,I

8

THE COURT: •••• He ought to know \'lhat the number is. He can

see it, Mr•• Yeary ••

The number ,on truaerlvelope, is 75W2590."

. 11

10.'D'~ 'BROWN:"Sy this witness, 1,'d. like to introduce this white'.' .....

envelope as Commonwealth Exhibit #4, in the case '

of Commonwealth v. Jackie Wade Phillips;' case.', ,'.
12

#1-77-42. 1 I

13

14

15

,16

17

18

19 ' .

20
. ..

Your Honor, we would object to the admissibility

of that. I think there are a numberof i terns tha

this. witness has no knowledgeof and it woul.d be

hearsay, in "addition to the relevancy of that

,envelope has not been shownat this time.. In

addition, the envelope' contains some items •..• I

don't knowwhat it is •. Certainly, there is' no

.re:Levancy as to the contents .••.•that is the
relevancy of the contents has not been shown •

11 THECOURT:,It will be 1'I1arkedai)..dreceived into evidence.

. I,(Th~reupon., .Commonwealth Exhibit':tr4' was marked
, I

Z3 I for identification and filed).

24 I D. BROWN: . ,

_. ... I' Q.-.. Trooper' I"ambert, .did yourecei va from the
k::J " ..~____________ )4

., .

22

, " 239
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.1 ,
1

2

P 3
I

4

5

6

THECOURT:Has this document been properly filed with the.
".;' .

- .:.. ',

..
'..:.;. ... ,.

case?

Consolidated.Laboratorya Certificate of Analysis

in regard to evidence submitted by you in this

I'll ask you to ~ook at that ••••

Yessir,. I did•.

The document will. speak. for itself, Your Honor.

ClerJt?

Yes sir •.

A.

E~ YEARY: .••••youJ;'Honor, I object to' that •. It has not

been shown that it was in regard to evidence

submitted in this case-••• we submit that the

document itself is not proof of that ••• of which ....

he would have any personal.knowledge.

D., BROWN:.Is this document in'regard to a drug analysis,

Trooper Lambert?

E. YEARY:

LAMBERT:

o.

:.> :'
9

8

7-

12

10

11

13

14--
15
16

THECOUR'.r:.Alright, then it will beadmi tted into evidence,::.,'

marked Exhibi.t #5, :as the Statute penuits.'. You

identification and filed).. ' ;

19 I D. BROWN: Your Honor please, there is one thing about it•
20

.,]
I

17

18

may note your excep.tion.

('lhareupon, Ce>+moonwealth ·Exhibit 41:5was mar;k.Ead.

riumberon. it.'

. THECOURT,:Alri,gnt-•.
j' . '.
.\." .. '.r .

21

22

23

24

I 25

, .
• t •• '

I have been asking him about the numbers on , .'

them and this has a number oni t other than the .

Certified ,Mail number;;•• i~ ~ha$the Certified Mail.;
. .,,- - ~ .

I ..

I 2

240
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1 D.BROWN:I

• ~ •• ' <t>

2 Q.

3
A.

4,
O.

5
'".'

6

":1,f11 ask you if it has a Lab number and what that

Lab number is? ,

The .number 'i.s 75W2590., .

Alright. I. would like to introduce this ••• l:

be;I.ieve:the Court, haa. already done that, 'as '

commonwealth Exhibit #5, in the case of .ComrtlOnwealth

7 v. Jackie WadePhillips. case#l-77-42.

8 E. YEARY: ,:Your,Honor, we object ,to .this. I believe the

11
D. BROWN:

12 ~.YEARY:
13

9
l~:._'J:

10

defendant has already testified ina previous
;" ,'c-" case and will ask for the right-to .cross)'examine '"~,,., ..,'-:.,

him at t~spoint •.•••

.••.•••the defendant ?

Excuse me, the, witness. "I believe he wil.l state,

as he has in the other case,. that he has no

CROSS EXAMINATION:
BY: E.F. YEARY:.

THE COURT.: Commonwealth Exhibit #5 ,. received •

D. BROWN: w ••• 1 just asked hi-on to read it. 'That's, all. :t

.Right?

241

Trooper, Lambert f '.1 :first show "ypu Commonwealth
j .'

L'l

t:' ...

That's all from this witness at this time, Your

Honor.

asked him. •. 1. .
'.. ~'

... ' ."'~:1-;. '.

Weobject to this whole doc~ent as being hearsay
. , ...-r ._....~.• ~ .~~~ ~ '. ,,~

and the relevancy has nqt ..b~n:shown at this
l ,:":"

. 't" .•

, ....P?'int. . ./

..

Q.

D. BROWN:

persona1 lmowledgeof what •.•.••,

THE COURT: .~ ••• I understand •• '.

E. YEARY:

14

15

16

1'7

18

19

20 '

21

22

",I, 23

, 24

25

I

li'i..• ,-, -}
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Exhibit #4, and 1111' ask you to circle and place
your initials above:all,itexns on: the'envelope

'.';"
, ,,"',J:' ,

which:,~6\fhave not personally pl.aced thereon.

In the 'iirstcircle, beside your initial. ,put
','

" nun,ID~ 'Qne •••• and $0 on •••in consecutivenumbers •
Mr. smith, 1: believe you have circled six different'

items, is that correct?
Lambert,.

Excuse me', Lambert.' Item number four contains

,'., the numberswhich 'you'previou$ly read to 'the'~,"

Court, 7~W259QJ.

,Yes sir.

~ddo you hay~,.ally..personai_~owledgaZ ..Q.t:.,.~1.!~t
. - ...

,.
,',

. ' ;

those numbers refer to?
INo sir.

?IDdwho put them on there ••• '.you have no personal.

~owl~<!ge of tha t7

No ~sir•

'I

I 'r

'';'Andthe same with the numbers of the items YOu'
..

,have circled ffi1dput your initial beside the
circle ••nur-!!berone••.•also containing the same

nwnbers. You haw no personalknowledgeQf the

items contained in that?
No,sir.

Or the' meaning or significance of them?

Nosir.

.-' ._- -~-_ .. ""'-_ __ ..' _- - .,_., --.-;--". _. __ .. -""t-.'--: --:-:~ ---:-~ -- --.

, ,
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EXhibit '#3, you have now encirc~ed six items, is:,

ask you to do the same things in terms of the

circling, numbering and in! tialling;. ••• the items

". " you have no personal kno,:.1J.ed~eof.. I believe on

. . .:,.,' .~'.'

.l1

.....•
, .

: . . .'~, ".

~","

What about the item right there?

I placed that on there.

Now, 6f ,~l thei tems•......those six items that

',j ,you just circled, you have no idea of the
'... . . , ,. ..

thatcorrec'c, Mr.. Larnbert?

I,beli~veso.

2

1

3

4

5 A.
6 Q.
7 A.
.8 Q•..

s.j.gnificance, or in any way know how they relate

, '

YOl.1 tve. al.readyasked him. that.

Item four. .

I believe you asked him.

Itveonlyasked about items one and fou~••• that

"lOuld~true as to all the.items encircled •••.
. .-;,".. ~~'r~'~~'4

••.~,Youi,,*~asked him once and now you. re just

,<

., And the SanlEi:l' would be true of all these items

that you encircled •••

., :t.o ,1"1r•. Phillips ••• you have,no personal know.led~e
""r : . .' .', '.'

:':.'1n ,any way of these items?
:':i :

,~No sir" :r dontt..:. ~
'.~

D. BROWN.:

A •.

10•., ..

I
D. BROWN:

I E. YEARY:

I, I THE COURT;

10

11

12
Ir- 13

14-

15

16

17
18

19

20 ". -' '.} ,

rep$a~~g tbesecond time, Mr. Yeary.

21 .E•..YEARY:<' Yqur' ..I:I~hor,I wasinterrtlpted by Mr. Brown. I. .~ .

1,
22'

.:~

want~:dto make sure the witness understood. You.•.

Understand the questi~n ?,',
'. • III

.,1,1

I

LAMBERT:
24.' I

IE. YEARY:.
25 ., '.

.i ..•
I ,•.••

Yes sir.,
: ,',

~." '. .
.....

I
(\~. I .
r:;/...:..-u ....:...- -.l

, ..•. '
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I

you,if anywhere thereon is cont;;'.linedthe f\".:am~ of

Now,the numberout from the letters liPS II and

liLA's", there is a smybol for a number,in the

, "

,

No'sir.

right hand portion of the upper half of that

exhibit ••• 75W2590..Youhave no personal knowledge

of what that relates to or the significance of

Now, I showyou CommonwealthExhibit ~5 and ask

"Or'Certified Mail number.?

,."
I

,Cross - Lambert , 16.

1. rQ. -- And-yo~~ ":swer WO~~~ tha~-- ~O~-have no

2 personal knowledgeof any of these?

That's right.3 A.

4 o. <'.
5

6
A.

'7 o.
" S A~

9 Q.
10

11

12

13

p

I

it~•..I.

of it.

Did you put anything on there?

.••.• 1I.m going to object to this. for the same

No sir.

. .•.for .itself. . .
~4....:•

J: just asked him if he had any person~l kriOwledge

Awhile ago, about .the drug analysis~, when I asked

that question, you object.ed to.and said it speakh

for. itself.. The number is on there. He didn It

put any of those numbers o~'there.

.
.reason he' did on the drug analysis. it speaks

. AndyOuhave no personal knowledgeof what••..

• ;';".Objeetion, it speaks for itself and he's I___________-:-__... d1 .-l

14 D. BROtrJN:
15

16

17 E. YEARY:
18 I
19 Lb. BRor/JN:

20 ..
21 I
22 I COURT:ITH~
23 ILAMBERT:

I ,,. '24 IE. YEA.~Y:':'
I

!
25 ID. BROWN:

l...~ _____"___ ._

244
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alr~ady sa1d he didntt put .any numb~rs on 1t.
l'

2 E. YEARY~)' I 'masking if he hasanypersona:l knowledge'about

3

4

5

6

7

.THE COURT:

'E. YEARY:

it.

The instruznent speaks for itself and It has beerl;

.'filed withthe Cou,rt here as required by statute,
~ '~" . . ~( .

Mr. Yeary, and that's sufficient. . 'i"';jf ~
I

Then.;'I would be correct in sayi.ng, Mr. Lamba~t.,'';

'WOuldlnot that there is no wayyou can tie in . "

8 this ,drug :rep6rt.to Mr. ,Phill;ps' - from your
'.

9. ," ".: . ',~.;',.:- "",

part •. It has already been: filed in this court~ !
, .
• ' "t.

This is"for the Court',to ,C1ete:rmine.Objection,..... , /.

. .
.11 .'

.f : ,',.' ,:

That would be a conclusion on his " ..~~;
i

.,'

Objec:tion.

sustained ••
THE COURT:

D. BROWN:

Jl1

12

13

10

14

15

..
Q. No"" going back, to the 20th ,1"0£ March, .1976: wh~

')0",'

you all were in Damascus~i take it that' yo~and.
.' .; .• --- ' ' ••. 'j ,

-!'" , t.

16

17

. . .
Mr. BIni th were working ,as ~ .te~'7l.as. YOll' had been. " . . ._- - ~..-' ~........ - .... .

.-.' . - .
in other cases that. you'.testif.ied ~ut today?

Ye.s sir.

In this series of undercover wo;-k?. ,] 18

19

A.
Q.
A.

Yes. sir. .. "

20 Q. .... And'you were over there in that capacity on that. ' ','

21 occasion?

22 A. Yes sir, wewere.

".

" .

"< I~\ . \' . . ,

.I believe that's all.~ .~ .

j
...•..

...:.\,t.:; '. e 4 5.. ' ':.~'.,..' ...... ..,
":~; 0:

.",.~1"'~':

..'i---------~--'~?- .... ','
f

I

I.' •.•••:: "(' . , "
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BY: DAVID D. BROWN:

D. H. SMITH, .

having been duly swOrn, testi.fied as follows =

DIRECT :EX'.Ar>1INATION:

..,,'.

,;'.''':',:
.' .

.,c,,".l :".;' •• i)"" .• ,--: . .:.. . , ',~ .;." ..

WadePhillips, Case #1-77-43. state your name

to the Cou,rt,. please •.

Mr.5m.ith, you are called here as a Commonwealth'

witness in the case of Conunonwealth v. Jackie

: ,':' .:.

Q.

7

. 1

1

•• 2

3

I" 4

5

6

9

10

I'll ask you if during the month of March, 1976,

if you were employed by the Virgini.a state Police?
:~

,I.
I

11

12

13

14

15

16

A.
Q.

A.
Q.

Yes sir , 1:was••

And If11 .ask you ~f during that time you had any

special assignment other than that as a Trooper?

I was 'WOrkingundercover as a Trooper in Narcotics'.

It llask you if during th~ month of March, and

specifically, ~1arch 20th •. 1976, if you were working

in washington County, Virginia?

17 A. Yes sir, I was ••

18

19

Q. On March 20th, 1976, did you have occasion tq{nake

acquaintance with a person you learned at that
time or a later time, was Jackie WadePhillips?'

'246

No sir.
Had you knownhim prior. to that time?

Yessir,:t did.

Where di.d you first see him or make his acquaintance?

Well,' it"was at a •..•X don't know what-the name of I .
!

the place~is ••• it is a recreat.ion center in Damas'ius•
___ . .~~ ' ,,'" I

~-:....., '~~!i-

A.
Q•.
A..
Q.

I
A..

I
I

I
24

20

21

25

23

22
I
I,
I



2J. ••smithDirectr---.------.---.-- ..----- ...--..-.-~-.----..-----.-..----

.,

1
I. \

. ,~ ..:~.~

" ~'.'

. "

247

that qUestion, what did you do?
..• f

Alr~9'b..1;;.and after he went back and asked you': .':'~
.~..

drive out of town..••or he drove up through town

and drove back toward Glade,••• I' -meanf he didn't

90 ,all that far out of town and then he turned

too?"
. ".'1'.'",

Mr. Phillips ~' and he said .IWoul.~ you' be interested!

.a girl -in the' vehicle and Trooper Lambert and , I
myself got in i:heback seat .andhe proceeded to

I. followed him.
•Then wha.thappened? What did you do?

Wewent out. on the parking lot. an~ got in a'

. vehicle with him and which lie was accompanied by.

:Whowent back' to .you?,'.

him ask Lambert if he'd be interested in.buying

. some Marijuana •. He stated the price and Trooper<~'

Alright, who was there. with, you?

Trooper Lamberta'nd myse~f •.

What were you doing?

Wewere shooting pool.

.And how did you happen to become

Jackie Wade Phillips?

Well; he walked up to the table'and'Ioverheard

A.

A.
0.•.

Q.

Q.~

A.

'. - \

Q.

A.
o.

around and' started back~ard town an~ he ,han<Uld1

the material back to me ~dX :J:landed him. the '.' '1

__ ~_.......:--_mo__"_n_e
y
_.•_. .__.__-..--;;)t' ','.. !

.A.,

Q.

8
.j"" ...•. >..r:.;:.,.~...,.":" ': •...:... :,.. . .... -. .': ..... ~.i.', " ,..•. "'C~.:..;;:.,,~. ,..... .-....,.

9 Lanu>ert started to walk away.and he wentback/'" :

.tome and 'said "Howabout you? II

7

4

6

5

2

3

1

22 \ ..

23
r I

r 24 I
2.5 I

10

11

~

12

13

14

15
16

17

18

19

20

21

"' •.. , '';1 l '-. Tl~' '0"



smii:h 22.

Howmuch,did you give him?

.,~'f payed him a twenty dollar bill.
, ' ,

'li£liswas in accordance with' his stated price when

·you overheard him ta.lkingtoTrooper Lambe'rt.in 'the

, recreation' center?"
, I

Yes sir.
Andyou gave him the meneyand what did he' giva

you?

I 'gavehimthe'-money .ind he" handed me a clear
,.. '. . -: .."' ~;', .",'

plastic bag with greenish.:"brownplant. .••likematerial

in it.'

. "":.:..
, 1:>1

"

'"'.

.-Phillips?

Yessi.r # I did.

Yes.sir,' I did.

And then' when did you take it out?

Richmond; Virginia. I, '
Did 'you 'place what you -acquired from Jackie Wade,f.! I,
Philli.ps' in that. box?', I

What did you do W4th this greenish-brown plant

material that you got from Jackie WadePhillips?:. '

'I mailed it 'on March' 24th. "

.Aldght. you took out the _terial that yoUplac~1

in there, having been' acquired from Jackie wa<ie. '....:,

.Well, i't was kept "on myperson until I arrived .

~t home.' At nome'-''I have a locked box in which ,I:'\

kept evidenceten~rarily'and, of course, it was \1 .
taken out 0-£ this box and'mailed by certified MaUl" I

to the Divis io'n of Consolidated Laboratories at..~

A.

A •.

" ,

A.

o.

'2.5

o.
"I A.

22jO.
! ,':.

23 I
I24 I

I 11

~

12

13

14-

15

16

17

18
I
•" !19,1
I

20
,
I

.21

rr. . 1"1' ,-.. ~1'"pt- .. _,. • ... ~ ~.', . ~ ""



,Q.
10

A.
11

'Q.

12 ~. ," ,

13
,

Jt4
, ,

15
i

16

799819.

. '!.

_., '_'_'". _. _ .••_ .. ..•- ..-.-'!'"" - _'W '_'. _ . .,--.-.._ •• _. _~-.. _.--'>-=-=---=. _._

Alright: ~how did you send it to the LabOratory?

Imai1ed it by Certified Mail, Certified Mail
number 799819. '

Alright, af~~f'you mailed it', 'did you

back from themail.inreg:ard.to;your request for
, return receipt?

"
Yes sir, I received a return receip~, advising me

, they had racei ved it on March 25th.

'return ,receipt, acknowleding it had b~n receiyed,

receipt for Certified Mail~ #799819I as Common-'

'wealth Exhibit#l in this case, and also the

"case #1....77-43.

'#799819, as CommonweaJ.th'Exhibit#2 in this case.,
, .I

Alright, of•••

••••1976, yes sir.
, What number does that have on it?,

,"'Your Honor please , I Id ,like to ,introduce the-

Q.

Q.

A.

Q. :

A.

,A.

7

5

6

2

1

9

3

8

'••
I
I

I

1

]

I
]

I
]

,lit
I

- ]

17

18

T.aE.COU~: :'I'heywill be' Be) marked and racei v~d.

(rrthereupon, Commonwealth Exh~bits.#1,..and ~2 were :'

marked for 'identification and fi~ed),,';' ,'.
19

D.BROWN,:

20

21'
Q. 'What type envelope ,did youmaU the Pi!lckag~ in,

~.lX'. 8mith?
.....

22 A. It waS first p1aced in a small white envelope,

Q.. ~

I
I

23

24

25

which was labeled" and then'IplaceCli1:!t". in.. a
. .....- . ",,' '.,':'.'Jj" ~.

"Manila envelope, with thecertitied 'number on it •

I'll ~you if this is the. manila envelo!:,o? . I
, . ~' ,>_. d~/~L_'__....,-- ~ _ _..,.--,..J

249
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----"--~ ,------" -_ .._---- -_ ...-

" .'.. .."\'. 't.

THE COURT: It will be marked and received, ••:";''.

(Thereupon, Commonweal.th' Exhibit': #3 was.marked .

for identification and filed).

' •. -' .• "!

::~:;

. '

I did.

And Itll,ask you whoprepared the address on it

to where it was to be sent?

Yes sir, it is.•.

And the return address? '

And whoplaced on it the certified mai~number? .

I also did that too.

Andwhat is that number?

I wouJ.dlike to introduce this as Commonwealth

799819.

Exhibit #3 in the case ofCommonweaJ.thv. Jackie

. :r did.

.WadePhillips, case #1-77-43.

1 A.

2 Q.

3
A.

4
Q.

5 A.
6' Q.

,7 A..

3 Q.

9 A.

10
0."

.'\.;.

..:"-

13

11

14

12

.[

I

.--
I

[

IIf
I

I

I
I

15 D. BROWN:

16

17

18

19

o.

A.

The white envelope that you heretofore referred

to,. Mr.• Smith, is that the envelope in which you

placed the greenish-brown plant material. which.

you received from Jackie WadePhillips?

Yes sir, it is.
20

21-

Q. And that is the envelope in which you mailed the

material, inside the other envelope I to the

22 Consolidated Laboratories?

Yes sir, it is.

.Who prepared and placed the stamp Qn ..i):.,~:~~For
• • • ' ~ ,11. o' • ,"'.t~

Evidence I virginia'StatePoli~e" ••• who:put the
• . i

I

~

23

24

:5

A.
Q.

-------il~o:tmation.on-.that-envelope?- .

~l
. " ....
. . :.. {

25'0

I
\

.>



I did.,' "

This number that is ~on..'the white ,envelope, Mr. :.

Smith, you didnttplace ~{,it.:n~er.on i.t, ,did you

Alright i Xl d like to, introduc'e: this envelope as

Col'Dllion.wealth ~ibi t #4 :in t he case of Commonweal

v. :Jackie ,WadePhi11ips, Case #1-77-43., '

,,'. ::~.:';/.
I""

, ~.: ;:',', '

.:~!. \ -.'

01' :,

.No sir, X' didn,' t. ','

..What is :that:. number?

" 7519089.

8

Dir~'~

1 A. ,;

f 2 0.,'

3
A~

4
,0.' ,

5
A.:

,,6
Q.•;

7,

~~.. ...::.....~ .:i..- ..

9

10

11

E,.' YEARY: Your Honor,we object;. to that.' JI'hat envelope

appears ,to contain. some contents. The contents
, ,

".,' f' "~ .•... ! . ~" ," '1.••. ~;:~•.'l~

has not developed •..• the, contents'have not been ..,:. .' .' ..

shown'to ',be relevant ,and -in -addition, with
12

13

Jl4

has, not' been shown.• '0 •

THE COURT: It wil~ be received and marked EXhibit #4.

15 (';i'hereupon, Commonwea11;h'Exhibit :fJ:4 was marked,for

16 identification and filed).

17 D.BROW1'i:

18

19

Q. ' Mr. 'Smith, did you ,receive a certificate of analysis

from the' Consolidated Laboratory'in regard to the'
evidence submitted by you in Certified Mail

20
.. number 799819'1 ' . .. ,

21. A• Yes sir, ,I ,did .•

the
,f

o. Do you'have' that certifica,te of ,analysis

QrigiIla1? .

::Yes sir.' , '

X'd ,like to introduce this',as'CommonwealthExhibit.,,-~ ,_...'--,~i, ,', '.'"
24

A.
I
I

I Q..-;:c:J..., I
, I

23

'22
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r
I

1

2

to i

3

,4

••wi... W"" "
------ "t:;-_. ~----.,- - ~--_ .•._---_ •. 0. __ ". ----.---,'

#5 by 'this'witness in the case of Commonwealth

,v. Jackie Wade Phillips,' Case,#l-77-43.
, E. YEARY":Your' Honor,' we: object to that as being hearsay .• ,:' ,

'::,THECOURT:Overruled, ,it will bexiiarked 'Exhibit #5' and

received.
5. : (Thereupon, Comrnonwealth Exhibit #5 was'marked
6 for identification and filed).,

I '7 D4IBROWN: That's all from this wi mess 'at, 'this time.'

8 ,"t:CROSS EXAMINATION: . !

::'1. '. ~, :'.' -'. • '. • ". ~". ,". f • '. .' '. - "~ •

9 E.' F.YEARY; , Wehave no questions .•,
. , : ~ f: .~~. "f ,",~

10 '"D.' BROWN:"The Common\'leal th announces through in both cases.
•. "-r'"

gentlemen were acting as'team mates in this case

Your Honor ,we would renew the: motions
11

12

~

13

14

15' ,

16

17

'E. F. YEARY:

as to' the multiplicity 'of charges in ,this case
, ,and' submit that it was one transaction.' These

'.',arid they testified that...... ...

THE' COURT: .•.••• 1 don't care to hear :~y,a:rgument,'on'that,

, '.",:'" " Iv.I.r. "YearY., 'I' tell you" the motion is denied,

:' ", ,because this'is different,'circumstances than in

, t ••

'the other caSeS youtve had I 'soi t is denied~'.
, 18

19 .
" ,E. F.' YEARY: Your Honor I ,I would move to strike the':.'

. i.. '

20 ...
,evidence as, to ... especially ,as to the casain-

volV'ing'Trooper Lambert.' ..~~ lal;> z:~r:t~_ •••.•
'21 ' "~ ,COURT: . •• •you,'va noted your exception to that

I,
.. ,,.

Mr,. Yeary, .andltve overruled it •. :It is in

evidence 'and ,so far as any,motions to strike on
ei ther case I 1 see, no grounds, so your motions

'are denied.
"C1-----'- .,e~,.v!.

22

~

23

24

I25

252
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--------'-_. ----- ~.... ~._~ -'" ._ .•. _.- ..-.' - ~
':'1.

be,; that is what he told: me it would be. Be didn't.

say that he wouldn't be here, but I understand

that he is not here. The same with the other

I
" \

\

I,
i

• If .':" _.•.~' :.:..;.:

I

: .'

lile just ask that the evidence •••• the

Your Honor, I understand that Dr. Garland Hunter'
- -

WoJ.fewas called as a character witness for Mr..

COlnmonweaJ.th •s evidence be struck,' -Your Honor..

-'Denied.

" 'WOuJ.dsay. that it was good.

THECOURT:---I wilJ.accept that. '

D._BROWN:' I stipulate that that is what his testimony "1OuJ.d

THE COURT:

D. BROWN:

E. F. YEARY:

15

1

2

3

4

5,

6

7.-

S '.

9-

10

11

12

13

14

\

I

1
I

--re
I

,
I

I
I

16'

17

witnesses Mr.. Yeary has indicated ...••the character

witness that you summonsedtbat is not here?

.18
E. F. YEARY: In fact, I thiDk. he will say the same

19

20

21.

D. BROWN:

--thing ••• '"Weaver.

It m saying the same for him, Your Honor please,

in regard to the testimony as to the type operation,:

what was going on••.•. David Michael Weaver, Larry

22 Link•.•.•and who is the other one?

(')0 ., ~ """"' __ ' is_'':,.-

Forester ,if they were called in 'here to. be

'D. BROWN:- Well, I just namedDavid \'leaver. and Kenneth. " . . . ~- .

I

..~ 24

25

E. F. YEARY: Kenneth Forrester and David Weaver.

I
.1
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4,

r
I

1

2

3

5

6

.__ ........•...-._-----._---.- ~-.•...----_._--,_ •...•- ~-'---_._._-------
witnessesand the samequestions were asked as in

thestiilwell case were asked in this case, 10m.~._ -
\vilJ.ingto stipulate that their answerswouldbe

.~.e 's~'Ue:and'tha.~ the transcript of the stillweii '!
..~,.

"

.-casewill be iJ:?corporated in this case as if the

evidence were 'taken bere today.
, THECOURT:Do they r..IlOW this defendant though?

.:'..,( . '-~"-'": .~.. :"; . .t ~i... :. • - "'-".~ I'. - ., .•".; -" •

That's what I indicated •••just their mode of
operation.

,~. .,.:.'.-' '1 ' ...~':0':, "r .r,,' ~. '-. J;

9, ,THE COURT:'Alright, but not as to any personal knowledge of '
", ~

•thisdefend~"'lt or his activities?

D. BROWN:'That's correct.. '

'THE COURT;A1right.. I will accept that.

D. BROWN:,You agree to that, don't' you, Mr. Yeary ••• what',

I said?

12

13

10

11
.1,

).4 E.F. YEARY: Yes sir.

15,

16

17

NANNIE BRUCE ATKINS,

having ,been duly sworn,: testified 'as follows:
DIRECT E:.XAMINZ\TION:

.- .. :""

BY: .E. F •. YEARY:18

19
Q. 'You are Mrs.• 'NancyB. Atkins, .is' that correct?

A. . Nannie Bruce •.•;o •.•

20

21
Q. :Nannie ,Bruce? I was about to get it wrong; all,

'aroulld# caJ.J.ing you Mrs. .Roe , 'right? ...

22 , A •. Right.

. '.'

I live onJ: ~ive

Wou1dyoustate yo~r. age to the Court and where

you reside?
A. •••• .1 am Nannie Bruce Atkins.

, ------- ~ ~3J....;.,__ _'__ ....;.;... ___.. _

. r ,
24' •

23 Q.

2.5
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CROSS EXAMnil'ATIOU:

.1

""'-'.
" j,

White 's Mill Road and I am' 81 years old.

And how long have you li vedin the Washington
" "

Yes', 1: am~

Jackie?

.' .. ~'"".: '.'-j , . '.4;: ••• ~'. I." ••.•.••

Yes, I am.

ill any trouble around there that. we knowanything

about. As f.ar aswe:know, be is a good boy.

And that would be his reputation in the <:ommunity?

And where is his home in relation, to your' 8?

Ne;..'1: door neighbor.

Andare you familiar with Mr..Phillips' reputation

in the community for truth and honesty?

That IS all.

Yes.

And what is that reputation?

Well, he's a good, honest boy. He has never been

iY'.rs. Atkins, I'm not going to a.sk you any questions

. HO"tr long have you known.him?

Fifteen years.

..

A.

Q..
A.

o.

A•.

Q.

BY: DAVID D. BROWN:

I Q.

2

1

3
A.

iJ.. .., o.
5

6. A.

7 Q.

B 'A.
.:.. ::;'~. -

9
Q.

A"
10

Q.
11

12

lit 13

Jl.4

15

16

17

18

19

20

21

r
I

hu'/: if I l.ook as WElll at your age as you do,. I'd

be proud of. it too. ...'

Thank you, sir.

.That's~l.
:5?--~ -:- _

.__ '-'-:-_~-----------'_. -_ .._--

22

•• 23
A.•

:4 IQ.
25 I

t
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.)v.
,---------------- _._-. ~.-~--_.__ .---._--------

DIRECT EXAMIN1\TION:

BY~ DA~ D.- ~ReWN1

SALLY SAPP,

having been duly SWOX'll, testified as fo~~ows:"

8
i":t .....Q:.:.,' '. .,.", C:'; ,-'::' ~ .• ~

'~ ;

Wou~dyou state your name, please?
. ( ,

, , ,

And, Mrs. Sapp,. what relation, if. any, are you to"

Sally Sapp.
Sally5app, and is it Mrs?

'MrS ••

A••

o.

, o.

1

'f 2

3

I
4

'5

6

7

14

9

15 '

10

11

I
12

•• 13

16

A.
. Q.

o.

A.
Q.

:";

Mrs. Atkins whojust testified?

My sister.
And may I ask where you 1i veand what is your'

age?
My age is 83 and 'I ,Ii ve out on White t s Mill Road.

How.long have you lived in Washington COunty

~d the Abingdon area?

All my life.

" Do you know this young man over here 'to my left,

I Q. Next to the Phillips t for about fiftee~:,years then.\ ' ' I
I ~_.j.s_tha__t_:.~~-t-?--.~~>~-.',_:'--'- .-1

'.' -.

,You 1ive in a house witb your sister there?

, i

J '

.~:.

Yes.

Yes.

JackiePhiJ.lips?

Yes ••

How long have you known him?

,Fifteen, years.

AndYQuall are neighbors, X take it.

A.

A..
Q•

A.
Q.

A.
o.

17,

18

19

20

21

22
. I

~

23,

24

25

256



D. BROWN: No questions, Mrs. Sapp.

Q. Alright.

. .~
~'.~

.' '.

: .:..

-\

Jackie WadePhillips.

AndI believe people Call you .Jack, is that

Are you acquainted with Jackts reputation in the
Washington County, Abingdol"l, communi.ty for truth.

always been nice to us.

t~~th and honesty?
Hell, I've never heard nothing against him, his

Andwhat is his reputa'tion in the community for

;:,,>: •.

Well, I've know'd him to be a good boy. Be has

.That ,:s right.

'Would you state your name, please?

'and honesty?'

.A good neighbor, I take it?

Good neighbor ..

reputation.
Would you think that in fifteen years, if there
..had been somet1'lingbad about his reputation you

would have heard it?

A.
Q.
BY: E. F.' YEARY:

Q.
A.

A... I.wouldthinkso..

Q.

A.

o.

JACKIE 'VJP.DE PHILLIPS,

having been duly swom, testified as follows:

gREeT EXAMINATION:

o.

1 A.

f 2 Q.

3 -. '.1

4
'A.

5

6

7

3
,
9

10

11

12

:fe 13

] 1l~.

15

16

17

18

19

20

21

22

...1-.

correct?
Yessir.

AndI Jack, how old are you?
___________ .,.~,_._.. _'~'f

. 1

•• 23

24- I A.
I

I Q.
Z5 I

L
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. Direct -Phil~ips---------.-._---_ .._------_ .•.•..-----~-----..••..__ ._-~~--~ 3~.

~.: .'.~
. ;. ~,~.;"-'

I wasself-exnployed then" working in .,~'.Yes sir •

And by \~hom?

Yes sir.

23.
Are you employed at the present time? ..

,
would you tell the COur't;. how'this'situation came.

. about?

the air conditioning field.

l'1ow,you have h~ard the Officers testify about th

.. incident that.took place onV!arch 20th, 1976,

I'm ali Electro-Mecl1.anic.

. In March of 1976~ were you employed, at that time?

\'mat do you do for them?

Letcher Motor Repair and Sales in Bristol. " .

Well, I stopped •.••drove in Damascusand stopped:,

by Slagle 'sRestaurant., or play house, or what

you call it~to use the bathroom, and I thought

~.I recognized. the two Officers; but I couJ.dn't . ':'

really place them, so when I comeback out, I

stopped by and said hello to them.and started

taJJdng to them for a few minutes and ltd jarred .

.my memory and I remembered whereJ: had seen them

•. first and they asked-me ifJ: knew where any pot

.'was; I told thera that I didnl tJ you know, that

Q•.

I had serne of my own: that. if they wanted to amok

some, :~{.,:~d .go smoke some # so we.Wd, and they,'

you know, kept ask+n~.me if I I,d giva them any. and
• • • . . • o.' • .- • I

" I_had a cou;ele ofl>~~s~"'ld~ rea11y, I didn't want I
>---:-. __ ._-.,...-_.......-.'0-.:..-- 3_:=;'--.--_..-._.. "_' ~-'-_', ---,-" __ ~ __ .-.l

1 A.
2 Q.

3 A.

'4." Q..
A.

5
Q. ,

6
A.

7
Q

8 . A.~., I .'

9

L

11.0

11

I
12

--. 13

I
I lii~.I

,15

16. I
I

17 I

i
18, I
19 I
20.

21

22 I

•• 23

2.4 i,.
!
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I



1

2

.3

.uir~.:.:",. ~ "'.U.4.d. ...••_d:;'''"'' • 33.:::~~m::;:~:::~::-~~:a::~:~i~]
'so I 'cu<.'L Wedrove through town: :smbKed ano"th.er .i

Olle, and comeback and that f oS really about all.

No\v, did you make al'lY profit of any kind on those

__'two bags' of Mar~ ~uana?

5

6
Q. .

that happened.
., .;

. !

.. ',' .: '

"\'.'ll. -.',' .•••. ,f

Did you let them have it with any intent. to

make' any profit of a:n.ykind whatsoever?

Andwas that the same amount that you paid fOl;

it'l

Yes sir~

No.•

At that 'time or any' time-in the future?

No .sir.

Pardon?
l~osir, that I s not possibJ.e •.

Did you let: them have it. with any intent to in-

duce them .- both or ei i:her of them.- 1;0. become

'addicted or dependa.."ltupon pot?

You let t1iemhave it for howmuch?'"

'-$.2.0.00 a bag .•

..... , No ''Si::r'.A.

. . .~::". .

Q.

Q.
A.

A.
Q.

Q.
A.
Q .•.

Q.
A.

A.• That's i.J:4possiblefor Marijuana - I believe it is.
.No sir, I had no intention o.ftrying to hook them.' .

" ;'!onMarijuana or making them dependant on it.

I Q Now, have you ever been in the business of seJ.J.ing

I. · Marijuana?
l -'-. .__ .~ _ _3_~::...._ ~ _ _'__ _

'7

8

9

10

11

12

13

14

15

16

17

18

19

20

21'

22

••• 23

24

25
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34.

BY:" DAVJ:D D. BROWN:

CROSS EXAMINATION:

You ~~dicated that after youobserved,Tr.Ooper

'Lambert and 'Trooper Srni.th forawhila', .you r~eiDbered

,,---- --~._._------------_._-_._--_.-

..'

~.,.
..~

, .

I believe that's all.
No sir.

. where you had seci} them.

A.
Q.

,Q •.

1

2

4

5

6

3r
I

7

8

9

Q.•

A.

Yes sir.
Where was that?

• j.' ,.'

I had seenthe.l:l in the presence of some othel;

people in Glade Spring that I knew.

Who \'1<'J.8that?

Ml:. St.illwel~.

W'hoelse'(

Wel~'. that 1sabout all the. people over there I

YJ10W.~ I don't knew al.1Y of them very well.

Had you seen them smoke poi; before?

. Yes ••. they smoked pot ",itt'" Mr. st~llwell.

Did you smokewith them that time, before?

.-
1'..•. ~:>

. .. ' <~

No. lId never smoked any wi~~ them before. no.

And you say .that tl.i.ey were asking you where they

could find some?
Yes sir.

Do you have any recol1ectio~of offering to s~ll

there, and then .turning .around and asking one. bf

the Troopers to come.on, and say,ing "Do you want

SOlne too?lI
..- ".'

j>

No :sir. I

3'7 ,I_______ ~. .__ ,_--, 1

260
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.~... ....•. ""

~------------_ ..---~--_.- - _ .._.'~._- -_._._-- ..--- ..•,,,,~._---...-----
1 .0", Are you sayi.""1g that that didn't happen?

2

3

A.
Q.

Yessir.

And you1 re saying that they: came 'up and approached
" .:~.}

4

5
A.

you about selling them somel-Iarijuana?

Yes sir I they asked me for Marijuana. I may havG,

...

:.:":" .

. ..~',

I can \t hear you when you •re' ".

. ".

comeup to them and started tal.Jdng to themI you

know •

looking at Mr. Brown.

'care of them with some'¥.larijuana?

with.

hello and watched them shoot pool-andtalked to

cognized them tOO, so I just, you know, said

them a fe\'1 minutes.

\Vhatdid you say to them that made them think that

you might have Dome Marijuana to sell?
I.rVeD., I asked them where I'd seen them before and'

'No sir, I just told them I wou.ldsmoke a number '

they said they'd been around Glade Spring a lot
and I remeIilbered who they ware from that and that-

I Id seen them and they named people they Id been
-" "';'

No, I didn J t ask them. to buy it. I Inay have

.initiated the conversation•.• just talking to them.

. .I thought :r recognized them••• reciognized them and

wanted to talk to them and they kept looking at

, Was that whenyou told them that you could take

. ~
"me iike they recognized me and I thought I re-

THE COURT: Talk up, :i:.o me.

....

"~lith them if, you know, they were out •.3~ . .-. .~.".------------_._--~._-- --;... .. --'-' ----.. -, --.""'". '-.::.-

.,"..•..

l'

,6,

8
.:;'\. >:', '; .~.

9 A.
10

11

12

13

14

15

16

I
Q.

17

18 A.

19

20 ..
21

22 Q.
I

23

24 A.

2.5

\

~
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Cross- l'~l..L.L.J.lJs. .JIJ.
__ ••••• _. __ •••••• :._,.~_._ ••• " ••• ,_ •• •••• ~_ ••• < ~ •••• ~~4_ •••• 4' __ .- __ -,. __ ~.~. __ ,__ •__

And that.' s when YOl,l all J..e£t to go smoke on,a?

Yes sir.

And, at that time, you had two bags?

, i

. ",'
',.'

Yes,sir •.
Did you nave more t.ha."1. two bags?

.Nosir •

.You',:sold them two bags ,f Clj.dn' t you?

,

!

'r

7 A. ",Yes sir.
.,

" ...

8; Q. " '.'I~

.:.: :>.;.J,:

. .~,. ~.
. . ~

,,;. I"

". " "\ "," : ~. f-~ '.\ ~.

Before you .sold i.t to th~-n?

", .;;. ';i .. :_;~i~::><..~:,
, :;. ...:,"\,' :!:'.:~7'j;;" . " ...«;,.~y;,:;;!.

, ' ..••.
. 'l:' "";.'

well, I hadn't. int.ended on saJ.ling them any at: ,';::.:'
. :~

the t.iIna;~" 1

We~)~ed a numberout of that.A •..9

10

11

:." .:./,'. :
",. ",'r

'.l'"

\.

.:.'.Yes sir.
$20.06 for it, didn't they?

, And you, charged them $20.00 and they gava' you ~"'". . .Q.

, A.

12

13

14

15 Q. I'bel;l.eve that' ,sall.

16 E. F. YEARY: -rhatlsal~ for the defenda nt, Your

Ii

..
, I

I

. I',;',,
,:

." "

. ~.l1 .,j'

1'.

~ I

'.~

,,' '.

. .

:.262"

, ~
, . '.,;

;: - ..,i
.', "f

'.'
'~'..

You genUenlenmay :m~,e any statement.:~:'.;':. :

Anything further .for the commonwealth?

Nothing further :(:o:r;.. the commonwealth. :.,:
. t "." .f , .' . "

....
. .

','. (.

, ~;' .

all the evidence.. .:~.. ,

stat.anent, Your Honor.

. Your Honor, we wou~d submit •••• first.

of aJ.l we would renew our motion, to .strike after
" ."
'.,'

,~~,'-. ' •.- .

you care. to make.
'I 'don't care to. make .any initial.

....

E. YEARY:,

D. BRO'I1iif:

THE COURT::

THE COURT:

D. BROWN:

20

23

17

21

Z4
15

1

19

22

18

, "

__ ",~~'''~ ,~_ •.••_ •• __ I .'-:",. "



.. , ..•.... _,.

'..

that bas been attested toPhillips' credibility

the witnessas •••we have on the one hand,' Mr.

basically, this is a question..,f credibility of
: 'i' .

.
.. ~~"',,-'--~,,:""-, -::--:,- -~''''-~~-:~-',,",:~''~--- .. -.---. _.- .. - •. ,.;.,~ .•/ .._-:.•.~ ...•'1

The ruling is 'the same as it was heret:o-

fore, Mr. Yeary, denied.
E. ~Y: You;,Ho~or, wewould submit that,

3

2

1 THE COURT:

4

5

6

7

8

9

10

11

12

J ,•••_ •. i

)I'

bya numberofwitnesses •••• Doctor Wolfe, whois

;a well respected memberof the communityand has

knownMr.. Phillips for a numberof years ..••and the

two fine ladies whohave knownMr. phillips for',

fifteen years and live there in the neighborhood

with him and knowhim to be truthful and honest,

and Mr..Phillips testifies that at this time the

police officers approa~d.him or initiated the
13

14

conversation regarding' the drug and we, .we sub-

,mit, believe that this is entrapment if you
\) '.

15

16

believe Mr.P.hillips' test:imony and from all the

evidence, since the burden of proof beyond a

17
" ... reasonable" doubt is on the. commonwealth, we wouJ.d

18

19

20

21

..

submit that he should be given the benefit of

;a 'doubt in that regard. Now,in addition, in the

alternative, wewould submit to the Court that

at the very most, the commonwealthhas only shown

that this isa case of accomodation..Again,

22

23

24

7..5

according to Mr. Phillips I he was just merely

doing these fe1lowsa favor~ he had knownthem

from acquaintances in Glade Spring, Virginia, and

"whenthey asked him if they. could buy••••••
LID
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--------_._---~_._- ...~-....~--,._---..-.- ..------_ •..~.--.-._~---_._--_._-
••..•• I don. t believe we heard the same'"

""':

In. any event, Your Honor, we ~uld

evidence" Mr. Yeary, but proceed.

. .: '"j,

submitthat this is a case of accomodation and '.'

he should be given the benefitof.adoubt .on that;

issue.' Whathe has testified to is incomplete'

.accord with their usual pattern, .and with what

the Commonwealthhas testified to as to how

.these gentlemen would go about. initiating the

'conversations~ ingratiatingthe.-nselves witl;l the

.' , .',' l

THE COURT:'

.'E•. F. YEARY:

1, 2

3
"'- .,'~
4

5

6

young people:;.,inthe communityand that his version

of .what happened in ,the pool ,roomon thenighti'n.

question is 'consistent wi,thwhat.they had done

in the past and we submit that under, cu.l the

evidence, that he should be given the benefit of

a; ,doubt and his version is the one more believable

Based upon that, Your Honor, ,wewould ask the

Court to strike the evid,ence in both charges in

addition to the previous reasons stated and that,

at the very most, to find, .i£ any charge, guil.ty

of the offense of accam~dation~,

D-: D. BROWN: .', If Your Honor,please ,my view of the

:." :..

defendant'is concerned of any,accomodation

I
1

far as the

'and i:f the evj.denceiof, the Cornmonwealthi,;tto be

1/-

.evidence is that there is no evidence of entrap-

ment. There is nO'credible evidence of. accomodation.. ' I
.Th~Commonwealthcertainly didn'.t prove accomodatidn.

'I'm saying that there.is no credible, evidence so

20

21 .

22

Ie
23

I24

I25
[
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I 1
I
I 2r 3

I
4

5
'.'

6

7

. .

:.>.J.

believed at all, we didn't showanything having

to do with accomodation and Mr. Yeary is completely

in error in saying that we proved accomodation.

'Wedon't' have to prove ,it 'an..l we didn't prove it."

The fact of the matter is, "rye' showedcomplete!y

. to the contrary .and I .am.saJing to the Court is

.' that'there has been no .evidence here at all on

. entraPment and certainly nothing o~ accomodation. ,

I

I

'lit
I

.8. THE COURT:

9

11

12

13

14

15

16

17

18

The Court finds that the Commonwealth

has carried the burden on each indictment beyond

a reasonable ~ubt and in the Court's opinion I thi

case is a little worse....than the other cas as

, that the Court has heard ,today. However6 I think

the minimumsentence is adequate, but since it is

in the Court's opinion from the evidence, a more

aggravated case, I am'of.the.opinion to fix his

pimishraent onfiva years in the penitentiary on

each count and a fine of $500.00 on each indict-

ment.So, Mr. Phillips ~is there anything you care

to say or offer 'as to whythe Court. should not'

19
sentence: you at this time?

PHILLIPS:' No sir ~.'
20

THE COURT:.. If you will stand up, please. I hereby

22

23

21'

I

~

I

sentence you to serve a term of fi va years in the

penitentiary on indictment #1-77-42; and a fine

of $500.00. I hereby sentence you to five years

in the penitentiary and a fine of $500.00 on
24. f

. ,
,I indictment #1-77--1-3. Youmaybe seated.

25 L___ ~_~ L;__)--:...-.__ --.:. .._j
4' ."'1:>"
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consolidate these two sentences to,one term..If
I

1

2

3

4

E. F. YEARY:

THE COURT:

. E. F. YEARY:

40.

Your Honor , we would ask the COurt to

That motion is denied.

We\'/Ould alsoasl~. the Court to suspend ,'~,

5

6

7

8

mE COURT:

the sentences and place Mr• Phillips on probation'

.andwe ask for a probation report at this time.

I will take that motion under advisement

Mr. Yeary, and refer it to the Officer fora

probation report .and, Mr. ,Osborne, as soon as you

10

11

, . .,,!. ".; ,. • ,,:.) , '.','l\ .••.••..

have it filed, advise me and we will fix a date ..

thereafter for ahearinq on the motion for pro-'"

bation.

12

13

14

15
16

17

18

19

20

21

22

23

24

THESE WERE ALL THE, PROCEEDINGS IiADm ';fHIS MAT'l'ERON THIS DATE.

;.:

..

43
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'1his matter came.on again to be heard on the

16th day of June, 1977, before the P'...onorableJ. Aubrey

Matthews, Judge of the Circuit Court of Washington County,

elusion of the trial ,motion for probation was

made, which motion was taken under advisement and

the matter referred to the probation Officer of

this Court for a report. The record will shoW'.

that the report was madeby 14r. Oliver Beckner

and fil.ed in the Clerk's Office of this Court

found him guil.ty on each charge and fixed his

punishment at fi va years in the penitentiary and

a fine of $500.00 on each charge. At the con- .

evidence and at the conclusion of the evidence,.

Phillips was tried in this Court on May17th,

1977, on two charges of sellinqa schedule Z

controlled substance. The Court heard the

In the case of Commonwealthv. Jackie

WadePhillips, the record will. ShO\'l that Mr. .'~

Virginia.

THE COURT;

on June lOth, 1977, and a copy madeavailable to

Mr. Yeary and his client, the defendant. The

record will show that today present is the

defendant, Mr. Phillips, his attorney, the

.Attorney for the commonwealth,Mr. Brown. This

matter ha.snot been fixed fora definite date for

hearing and Mr.Bec1~ner is not. present. . Shou1d

ei thar party desire: to question Mr. Beckner, the

matter will be',Clel~yedun__tJ._'l__S_U_ch_' _' _t_.11U'.__e_' ._as__ th_S_Y__ ...•.•J
,_- ----.-.--::li

7

8

9
i:~'; ,"

10

11

12

13

14

15

16 I
17 I

I
I

18 I

-19.

20
i.

.21

22.

'23
"

24'

25

1

If 2

3
I
I

4

I 5
I

" 6

I

I••I

I

"



.5 ... '.,

may have the opportuni ty~'.' Do you have any

questions in connection with the report, Mr.

Brown, ,for the 'Commonwea1th?

but I would like to point out ,one thing.9npage'

1, it says nProbation Completedll
,. and that

should. be misdes.-neanor convictions' according' to

"

YC?ur Honor please, Xhave no questions.;:DAVID' ..BROWN:

6

4

2

1

3

7

8

. .
that •.••that' s. the'-wrong place there. Whoeverput

.that figur.e there, ..it should be misdemeanor

.present for questioning , Mr~Yeary?'

be misdemeanor convictions. Any objections to ,the

re~rtbeingcorrected to thate:xtent? .

COllvictions.

--I

9

10

11

12

13

14

THE COURT:

E. F. YEARY;

THE COURT:

, ,
, "

.. ~f 4." ;.. 'l"_~ '. ,..

I'saw that •••but .Idi&1't know it should

r' have no objections,'. Your Honor.

'Do you desire to have l'tir... Beckner".'

15 E. F.. YEARY:' , No; Your Honor • There 'is another mis-'

take in the '.1isto£ convictions. Mr~Phill:ips:.

tells me that he was not convicted. of reckless .
16

17

18
. '1'BE COURT: .

driving on ,January 12th, 1972•. ' .

.'Alright .•'Ooyou want the Court to oon- .
19

20 .. '

sider this •.•••on your motion ~or .probation ••'.
. . '. ~

.',

at this, .time?

MARCUS SP.ITZER,.

. ..

ifollows:
I '
I

Yes sir.

'Do you have any ~videnc~ on your motion?

",Yes sir •
-.

E. F.YEARV:

THE COURT:

.E.. F. YEARY:

I'having first, b~en duly sworn, testifie6 as

25 l..:-Dl:REC:l'~EXAMIN'A'l'ION: . ~.$ .' I

24

22

21

.23••1.
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BY: E.F. YEARY:.

5,
A.•' .

6
Q.

'7

, , 8. A.-
..

9 .0.
'~.;';' '. - ~'. .'

10 A.

11
Q. ...

12
A.

13
Q.

14

15' 'A •.

16 Q.

17 A.

18 Q'.

19

20
A. ..

,.21

22 i:

23 'a." ....

,I
24 ! A.

25 I Q.
i
I

Tennessee area?

.......

". '. " .,'-; fF>~....•-"t.')_"'1.":

General ~ager of EleCtric "Motor Repair' and .Sales

in Bristol, Virginia.'

'Yes; Jack is one of our employees .•

Howlong has he been employed with your company?

AOOuta year, I believe, I'm not sure exactly.
Andwould you tell us- what type of employee you

have found him to 00 - anything you might know

.-aoout him that you 'WOuld like to tell the court?'

.Jack has an e},cellent work record and he is

Seven years ..

Age 47, and 1 live in Bri.stol, Tennessee.

And how long have you II vedin the Bristol, .

.Would you state your .name t<:>the Court,' pmse?

Marcus Spitzer.

!What is your occupation, ..sir?'

HOw long have you been in that business?
..About a year and a half.

Have you had the occasion to. become acquainted with

Jackie Wade Phi.llips?

And', Mr.' Spi.tzer, what is yourageand.where;.do .

.you reside?

... eurrentlyo:Q:' a verY' responsible job with our

Q.

A.,

Q.

3

2

1

It
I

I

'-

,
I
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44••

r
1

I

1

2

3

4

5

6

A.
Q•.

A.

----_._~--------'---
I. ' .•.1

two charges?
I am.

And i.f the Court should deem it proper to place '

Mmon probation, would yo~r company be ,#illing.:;'

to continue him .in his present employment? "

We would.

.,' ,
No questions.

'j ":t.

I believe that'sall.

",' ;'.','

Q.
DAVID BROWN:

7

'8
SHELBERTPHILLIPS,

raring first been dul.y sworn, testifie,Cas'follows:

10 DIRECT EXAMINATION:
'.-\.

11 BY: B. F. YEARY:

..'
And does your son live at home with you ,now?" '

Would you state your nama, please?
Shelbe,rtPhillips.

And, Mr", Phillips, what is your age anQ.what, if

,any, reJ.ationship are you to Jackie WadePhillips?'
~

I
]

12

13

14

15

16

Q. '

Q. ,

A.
Q.

Zam 58 years old and I, am his father •
.' ,,'

17

18

19

20

21

22

23

24

25

Q.

A.
Q.
A.

,Q.

A..
Q.

:.. . -

Yes.
In the last few months have you .seen, any, or

observed any, change in his .attitude?
No, be IS the same. lain It seen nothing wrong..

Wouldyou tell us what type of son he has been?

He has been good.
.....

Has he expressed regret over these happenings? ", ,",
'", "

Howl s' 'that now?

.Has.he expressed sorrow to you that these things

happened?

. '

. I

,4
,',: 'j

""t 1

270
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7

8 A.
;'..;

9 Q.

10

1

, 2

.3 ...

I 4

5

6

Probation Officers Of this Court••• assisting Jack

in keeping the terms. laid. downby his Probation

Officer or the Court if probation isgr~ted? ..,

1 -'j

" , .

~ ," ~" ;.Yeah":'yeah •.

And regret? .

Yeah.
;-..

Does he: appear to be sincere .and sorry for what.

o.

Yes sir.

I take it that you and your wife•.•.•your wi£e is

living, is that corx::ect?

I would.

Andcooperate with the Court in .every matter?

Andwould you be able toassi.styour son and the,

.he did? ..

Yeah.

,,!,-', Yes sir.•

Q. '
A •.

A.

A.

Q•.

Q.

Q.
A.

A.

12

11

14

13
I

.--I
15 Q. I.believe that's aJ.l.
16 DAVID BROWN: . lq'o questions.

JACKIE WADEPHILLIPS,

having first been duly sworn, testified as follows:
17

18
DIRECT EXAMINATION: J

'....

19
IDl: E.F. YEARY:

.Jackie WadePhillips •

Would yo'u state your name, please?

I
,Ie,

20

21

22

23

24

25

Q.
.A •.

Q.

I
A.
o.I.

I
I

.Jackie, howold are you?

Could you tell the Court what is

terms of what you have done?
4.1/

your thinking in

.. 1
I. I

" ,'"
..•
'I

2?1
_1'",.""""""". -_ •. - t'1I"'1It. ". , .



, parents a lot of heartache~ It is going toco~t::

then a lot more if I'm not out where I can pay

back the loan,,' If I had a second chance, I'm sure

,I woulddo a lot different.

1

2

3

4

5

6

A. J:knowwhat I did was wrong. 'I'm really sorry

'for it" 'I didn I t realize it was going to cost

aJ.l this trouble and I kno,wit ha~ caused my
"'--.

7 Q. 'I'hatt saIl ,.,e have, YourHonor.

.';. T'.j

':.9

8 THECOUR~: Alright, I will hear any 'statement you,

have to make, Mr. ,Yeary~ "

10
E. F. YEARY: YourHonor, Mr. Phillips is a yong mall,

just 23 years of age. His recoi'd is essentially
,11

12

13

14

15

16

17

18
I ;

19

20

21

22

•• 23

24

25

" ( ,

goodwith the exception of a"few traffic violations

classified as misdemeanors. I wouJ.dpoint out to

the Court that although he does have seven, I

believe, previous misdemeanoroffenses,' they, all

involved traffic and things of this nature. So,

.wi.th the exception of those. traffic offenses, the

youngmandoes have a good record. . He is presently'

'employed and at least during the last year, :he has

,been a very responsible employeeas testified to by

his supervisor. He does have ties with the .1

community and his father, .of course, indicated that.
, .

he \ttOuldassist Jack i11 meeting any tenns while he

is UnderprObation., Wesubmit to the Court that.

he would be a fit candidate for probation and wouJ.

ask the Court to grant our motion for probation.

and also to at least follow the recommendationof
,q1.

~.,..... -
, ,



"

I' don. t think, it would,

, 47.- _ ..----- ._-_ _ .•__ _ ..---_ .. --_._'-_.-

If Your Honor please, it might appear

the Probation Officer in respect to running the"

senta1ces concurrently.
Do you have any statement , Mr. Brown?

to be proper to grant it •.. 'OJ:' reaU.y don-t feel'

,like the sentences should run' concurrently ••.. it .

might be proper t;o place him on probation and

then suspend the balance.

'be"properto treat him •.•.•

THE COURT:
"DAVID BROWN:

1

4

5

7

2

3

6

8,

r

9'c'THE COURT:

10

....':

.~••is this the case that "happened in

Damascus?' ,

DAVID BROWN: Yes sir.

••I

11

12

13

14

15

. 16

17 '

TflE COURT: Iserious.ly doubt;that this •.•••as. I

recall the fac.ta in this case, this youngfellow

solicited those two men to purchase from :him.
Theydidn •t contact him••,.they .wereover there

'playing pool and he cameto them wanting to sell, ,

and I .take it, the ,Court made some distinction in

punishment because I fixed the fine greater.

18 E. 'F'. YEARY: 'We would ask the Court to ,suspend at

•. record' is such that were it not for the nature of

19

20
T.dE COURT:

least" part of one of the sentences, Your Honor.

Mr. Yeary; his record is alright. His

1

1
, !

the offense and hoW' it came about, he probably

,would' d.eserve px'Obation On the record, and I under •.., . ,,', I
stand'that a lot. of times , ,people don't understand

how the 'Court arrives at decisions; ,but.to me thiJ,'.' ' I
is-'an:ent.irelydiffere~t si tuatio~ to some of th~

,_-----'~ __ __"'__---:...:._-----'_, SP-";,' ' .._ ' j

21 .
I
I

22

I!
I, 23

.~
I .: ... 4

24 I
I25 I

"'l!"



1

f
,2 :'.

'3

"4-

".
5

.. .'
6 ..'

"

",

.7

8

9
. .

10

othe~cas'es:"and"you-were--invoJ. V'ed -in" them~---rrh.1s

young man solicitedo went out and asked these
. "

,peopl.e to buy this •••.•almost peddling, and I don.'t

think he deserves the same treatment as the' others,
',.: .

really .On indictment #1-77-42I your motion for,
. '.1

f~rther condition of the terms of that suspension,

-< is that he pay all fines and costs' on both indict';" ~". .;'....

,", ments on his release. So, that will be the

11
..

12

13

14 ,

15 .

16

17

18

19

20

21

22

23
"

24- I

25 I
I

rul.i,~g. Mr.. Sheriff I you may take charge o£ ,him. :
..~... . ~

.. " .'.

END .OFPROCEEPINGS

,;,'

. ..
' ..

s ,'--' _
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REPORTER.5 CERTIFICA'J.':ION

STATE OF VIRGINIA Ii AT .LARGE:

I, JoCrewey, Court Reporter, and Notary Public .in
and for the State of Virginia, at large, do hereby certify, '
that the foregoing is a true transcript of the ti:ial and , ", ,
probation hearing in the matter of Common~lealthv. Jackie
Wade Phil-lips, on May 17th, 1977, and June 16th, 1977, ap'd
that all of said proceedings were,heard before the Honorable
J. AubreyMatthe\-Is, Judge of the' Circuit Court of Washington
County, virginia" and that al,1.of said pro,'ceedings were r9-
corded electronically and have been reduced towri ting b~
on suchelect.ronic recordings,. ',' . .

1

t' 2

3

I 4

5

6

'7

8
," "

.
Given under myhand this 9th day ,of August, 1977•.

.,',' .•. It,;;:, •..•

".1 •
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\' .." :.'.- ',: r. '., .~

;'." , .' .'

. .i
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.. ;'\. '
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. .~~
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(. , / ~~ . '

''(My 'co#mUssion' expires'9";;3-7~J .•,. ",:,
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1,5

13
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11

I--
-\"'.

16

17 . '.•~
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