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IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH:

\

d t s II

".'.~";';-'.:f~;':.~~'(-:"~:i(~~\.;'.,' t:.: ;':.' c'~::,':'.. :..~c,..,,,.:.-: .~~-::-~

MUR.IER, ROB.BERY, USE OF A FlREAPJ1
r.'~RCH 3, 1977~o-Wit:

::.:..:.:;,'.:;;.1'1 ..•. ' ....
i

CO:VIMONWEALTH OF \. ,{G1NIA )
"-. )

CITY OF PORTSMOUTH )

The Grand Jtlry charges that: on or about _~_~tember 10,

19JL in the City of Portsmouth Charles Lewis Ellison did feloniously
kill and murder Earnest P. Marks,

SECOND COUNT: on or about September 10, 1976, in the City of
Portsmouth Charles Lewis Ellison did rob Eafnest p.Marks of
u.S. Currencyin.the amount of $100.00 and one Panasonic Radio
and Tape Deck, valued at $60.00 and one Wallet, valued at $5.00,
having a total value of $165.00,

THIRD COUNT: on or about September 10, 1976, in the City of
Portsmouth Charles Lewis Ellison did use and attempt to use
and display a firearm in a threatening mann~r while committing
robbery,

against the peace arid dignity of the Commonwealth of Virginia.

Va. Code ~ 18.2-32, 18.2-58, 18.2-53.1
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ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

I N D E X

May 24, 1977 Hearing pp. 4-56
May al-June 1, 1977 Hearing pp.56-353 (Includes

Examination of the Defendant: pp. 111-113;
Record vOUched: pp. 313-338 and 343-348

July 11, 1977, Presentence Hearing - pp. 353-363

* * * * * * *
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6

7

WITNESSES

BACKUS, JAMES
(in chambers)

DIRECT

318-322

CROSS

322-324

REDIRECT RECROSS

324 324-325
8

9

10

II

BARCLAY, C. 0., JR.181-184 184

BROWN, EVA MAE 313-318
(in chambers)

BUTLER, PHILIP o. 136-149
(in chambers)

12

ELLISON, CHARLES 287-289 289-299 299
13

14

16

FLYTHE, DIANE
(in chambers)

GAVIN, MILO L.
(Recalled)
(in chambers)

346-347

299-303
325-~31

347-348

303-304
331

304
331-332

17 HAMPTON, KAREN C. 332-338
(in chambers) 343 343-345 345

18

HARVEY, ALAN R. 185-187 187-189
19

HOFLER, HINTON B. 175-177
20

LADAGA, L. E. 245-247
21

22

MARKS, NANNIE E. 189-191 191

SIMMONS, CAROLYN 177-181
23

24

2S

SMITH, MORRIS N. 141-150
(in chambers)

192-236 236-239

(cont f d. )



ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK. VIRGINIA
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(INDEX Continued)

2

4

7

WITNESSES

SOUTHALL, BETTY
STEGALL, C. A.

STENHAM, D E.
(in chambers)

EXHIBITS

DIRECT

170-174

249-253

114-136

239-243

CROSS

174-175

253-254

243

REDIRECT RECROSS

243-244

10

11

12

14

1 "

COMMONWEALTH'S #1

#2

#3

#4

#5

#6

#7

#8

Photo Carma's

Photo Mr. Marks

Photo body

Photo body

Credit cards

Cassette (excerpts)

Medical Examiner's Report

Photo inside vehicle

171

172

183

183

191

210

247

252

18 #9 Photo dashboard & windshield253
17

18

#10

PROFFER OF PROOF #1

Photo where victim found

Photo radio

253

345

19

. 20

21

22

23

24

#2

#3

MOTIONS

Question on voir dire

Continuance

Alibi defense detailed

Statement of Karen Hampton 327

Subpoenas (Mrs. Brown) 345

4

8

49

23 Suppress Karen Hampton's statement
(cont'd. )

58 .. 4
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ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

If----------.-----

(INDEX COntinued)

(Motions continued)

Authenticate tape recordings

Ruling on introduction of tape

Exclude witnesses

Strike

.Admit Karen Hampton statement

Renewal of pretrial motions:

Preliminary hearing under 3A:5(b)
Suppress inculpatory statement
Discovery
Furnished evidence favorable to Defendant
List of witnesses before Grand Jury
Inspect grand jury minutes
Inspect exhibits presented to the Grand Jury
Furnished statements of prOmises, rewards, etc.
Inspect statements of codefendants
Insnect statements of the Defendant

Set aside verdict

Stay of execution

Presentence

S$t aside verdict on 3d count

4

106
v.

160

169

255

256

306
306
307
307
308
309
309
309
309
:un

341

341

342

354

18 ,

19

20

21

22

23

Commonwealth rests

Defense rests

Verdict

...•...

254

310

338

,
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ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK. VIRGINIA

THE COURT: Commonwealth vs Charles Lewis

Ellison.
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MR. AXELSON: Commonwealth is ready, Your Honor.

MR.KNOWtES: Your Honor, the Defendant is ready

THE COURT: You said you had some motions you

wanted before the jury is sworn on the voir dire

MR. SPRINKLE: Correct.

THE COURT: I think you had better bring the

Defendant and Mrs. Berry, come in the conference

room.

(present in chambers: The Court, the

Defendant, Messrs. Axelson, Knowles, and Sprinkl ,

Deputy Sheriff Dobrosky, and Deputy Clerk Diggs.

THE COURT: All right, Mr. Knowles.

MR. KNOWLES: Your Honor, Mr. Sprinkle and I,

as co-counsel for Mr. Ellison, would like to'

offer some voir dire questions, and I would like

to introduce the original and have it made part

of the Court's record.

Your Honor, with respect to questions #4,

#5, and #6, the authority which I cite in sup-

port of either the Court, or the Court permittin

Mr. Sprinkle or I to ask those questions is the

case of Breeden vs Commonwealth found in Vol. 21

VA at page 297, and in that particular case, 6
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ELIZABETH P. BERRY
FAYE B. CHAPMAN
COUAT AEPOATEAS ••• .Lt -r,

H N_O_RFO_L_K._V_I_A_G_IN_IA. ~~ ._...,

lawyers who have been appointed for sane 2 month

The Defendant's sister who is supposedly

providing this information is not even here

although Mr. Knowles and Mr. Sprinkle - I know

noon fran information that he provided me thate

that Mr. Knowles talked with her yesterday after~

I

9

10

"

12

13

14

1 e

Ie

17

18

19

20

21

22

23

24

28

he talked to her yesterday afternoon, and she is

not here.

She has not been subpoenaed. There is no

proof other than her say that this Nita Thompson

even exists.

I am not suggesting to the Court that

Mr. Knowles and~. Sprinkle are in any way

responsible for a fabrication. In fact, I would

assure them I don't believe they would be a

party in that sort of thing; but it is possible

this is being done through them.

There is no proof that Nita Thompson even

exists as a real person.

MR. KNOWLES: May I say - I am sorry, I didn't

mean to interrupt.

We obtained Joseph Brown's statement. This

immaterial witness just happened to have con-

fesse~ to this particular crime to a witness

who i~ subpoenaed and ready to testify this
morning.

7



ELIZABETH P. BERRY
FA YE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

11

Joseph Brown happens to be a very important

2

3

6

6,

9

.10

"

12

13

14

16

16

17

,8

19

20

21

22

23

witness in another aspect of Mr. Ellison's

defense. He is critical.

We have the statement right here, Your

Honor.

MR. SPRINKLE: Which we didn't get until Friday

afternoon.

MR. KNOWLES: That is of last week, and we

absolutely have to have him.

THE COURT: Is he available? Is he here, the

one you got the statement from?

MR. SPRINKLE: No, sir.

MR. AXELSON: Just one second.

The Commonwealth indicted Joseph Brown for

the robbery~urder on the basis of an alleged

statement given by him to a Karen H~pton, who

is over here in jail, something that he said

about murder to Karen Hampton.

MR. KNOWLES: Was that statement used as eviden

in his preliminary?

MR, AXELSON: That statement was used as eviden

at his preliminary hearing.

MR.KNO!LES: Before the grand jury?

24 MR. AXELSON: Before the grand jury.

26 MR. KNOWLES: Fine. B



ELIZABETH P. BERRY
FA YE B. CHAPMAN

COURT REPORTERS

NORFOLK, VIRGINIA

12

MR. AXELSO~: But it contains no reference to

2 this man, Charles Ellison. Nothing 1n there

3 about Charles Ellison, and quite frankly, once

4 we obtained later evidence, the Commonwealth

nol-prossed the case.

6 MR. SPRINKLE: Of course, Your Honor has already

inferred that Virginia follows the minority view

9

There is no exoneration there.

That is admissible in Virginia.

It certainly is.

the accused.

made a statement saying that he committed a crim~,
Ieven though out of court, which might exonerate I
I
I

I

I
MR. KNOWLES:

We subpoenaed him. We want him here. We

not this Defendant.

I think this man ought to be here. We

and allows into evidence when the person who has

MR. SPRINKLE: His statement said he, Jo-Jo,

tiR. AXELSON:

down there, and that he had splattered him all

over the street; that he had killed the man,

said he was talking about the old man at Canna's

have to have him available to get that into the

o'clock.

didn't know about it until Friday after 5:00

THE COURT: Is there any evidence that that

evidence under the Virginia rule.

8

9

10

11

12

;3

14

15

16

17

18

19

20

21

22

23

24

25

\



ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

person is e~isting under that name?

MR. SPRINKLE:' Yes, sir.

13
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9
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20
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24

THE COURT: He has just raised the question.

MR. AXELSON: Joseph Brown exists .

MR. SPRINKLE: They indicted him for this crime.

THE COURT: Is Joseph Brown a witness?

MR. SPRINKLE: We subpoenaed him.
I

MR. AXELSON: Not until yesterday. I
Ididn't know until Friday afterMR. SPRINKLE: We

noon that this statement existed. We talked to

Joseph Brown yesterday morning, got his address,

l002-F South Stroet.

THE COURt: You say you have talked to him, one

of you two?

MR. SPRINKLE: I have talked to Mr. Backus at

the time this matter was nol-prossed in your

court, as a matter of fact.

MR. AXELSON: I believe Mr. Backus indicated to

you that Joseph Brown was not going to testify?

MR. SPRINKLE: No, sir.

Judge, we have to lay the foundation. We

have to put him on the stand. We have to put

him on the stand, and then if he refuses to

testify, his statement is admissible.

mnes vs Camnonwealth 136 VA 728; 117 SEt o

,.'
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ELIZABETH P. BERRV
FAVE B. CHAPMAN
COURT REPORTERS

NORFOLK, V,IRGINIA

Newber.ry vs Commonwe~lth, 191 VA 445,

14

••

7

8

II,

10

;2

14
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17

18

'9

20

21

22

23

24

2&

especially pages 461 through 462r also cited in

Michie's JURISPRUDENCE under section 237; also

cited under NcCormick's on EVIDENCE.

MJ3,. KNOJiLES: Did you give him Newberry?

t1B.:- SPBINKJ,.,..&:Newberry is 191 VA 445.

I will be glad to give you other copies of

them in the morning. I have them in the office.

The Virginia Supreme Court in the Atlantic

Coastline case has cited this, I believe on the

back of that.

192 VA 172 sa~'s it is still good law, and

I have shepherdized it, and I have seen no

decision to the contrary.

MR. KNOWLES: May we make another eleventh hour

check to see if our witnesses are here?

THE COURT: Yes, sir. We certainly will let you

make a late check. Certainly.

Is there any idea where you can find this

man?

M~ KNOWLES: Judge, as soon as we found out

his address. we rushed down to Mrs. Lollar's

office and had a subpoena letter drawn up, and 1
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ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK. VIRGINIA

a subpoena went out for him.
We discussed it with you.

15
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4

6
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10

1;
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14
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18

III

20 :.

21 .

22

24

THE COURT: Reduce down to writing what you
expect to produce by this witness, and have it
sworn to.
MR. AXELSON: Your Honor, he would have no
knowledge of it.
THE COURT: Who? Mr. Ellison?
MR. AXELSON: No.

THE COURT: Of course not.
MR. AXELSON: Your Honor, this is third-hand
hearsay.
.THECOURT: That is the reason I asked. There
is no evidence of any reliability in it at all.
MR. KNOWLES: What is third-hand hearsay?
MR. AXELSON: This is what you are saying that

THE COURT: . No, we are not accusing you.
MR. AXELSON: I feel sure you are passing on
exactly what you were told. I have no doubts
about that, but there are at least 2 other
people who could have lied in this info~ation
before it even got to you.

***
J ~.
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NORFOLK. VIRGINIA
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2
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II
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18
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III

17

18
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20

21

28

24
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this robbery and murder was committed, and that

he was so drunk he couldn't get up and go anywhe e.
THE COURT: All right, Mr. Sergeant, let's get
a subpoena out for what witnesses you want, and
get another sergeant with you, and let - if
necessary, I want one of these lawyers, if neces
sary, to go along and help find them.

We will put him back into custody, and we
will continue this case until 2:30.

(Back in the courtroom.)
THE COURT: Ladies and gentlemen of the jury,
a problem of a witness that we are looking for
has developed, and we are getting radio cars and
going to search for him, so we are going to
recess until 2:30 to see if they can't have the

witnesses here.
we are not going to continue this case.

We would rather go on with it, so you all can
go and come back at 2:30. All the jurors come
back at 2:30 this afternoon.

Let everybody remain in the courtroom exoep
the jurors, until the jury leaves.

• * * * * * *
(Present in chambers: The Court, the

Defendant, Messrs. Axelson, Knowles, and Sprink, a

***

t ..•'.
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Deputy Clerk DiggS Deputy Sheriffs~ and the
press. after luncheon recess.)
Tat COPRT: All right, Mr. Sprinkle, you all
went out looking for your witnesses. '1'$11us
the result of what you have done.
MR. SPRINKLE: Okay, Judge, there were 3 people
who were to be served with a - 4 people to be
served with subpoenas: Joseph Brown, Yvette
Britt, Johnny Britt, Nita Thompson.

we first went to look for the Britts, and
we discovered that they do indeed live at 21
Suburban Circle, that they were not at home.

Mr. Dobrosky, Deputy Sheriff, checked with
the Lee Hall Apartments Office, and the lady
had aleaee, and they had signed it.

We checked to see where Mr. Britt worked.
We were told - we saw on the application that
he worked at Frederick Academy.

We went out to Mr. Beazley' 8 academy,
checked out there. They said t.,eman had been
terminated not long ago - isn't that correct?
DJ!PYTYSHERIFF POP0SJ<X: 6 months ago.
MR. SfRINKL?: We asked for a forwarding address
and they didn't know where he was.
THE CX>UR'l': His name was what?

~
.. " '.? ~~'

~'.,,'"~1~
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11------------.----------------.--------------------, ..---

MR. $PRIN~1&: This is Mr. Johnny Britt. But

the fact that they are listed as residents of

25 Suburban Circle, but they were not home. we

went right there and checked, and after we went

to the office, we went back and 'checked again.

With regards to Joseph Brown, Deputy

Do~osky put out an all-points bulletin for

Joseph Brown after obtaining a picture of

Mr. Brown.

We discovered he did, indeed, live at 1010 South

Street in the City of Portsmouth, and as he was

subpoenaed yesterday, Cecil from Judge Bain's

court told me he did go and check the house, and

his f~nily did live there, and he posted a sub-

poena late yesterday with Joseph Brown.

MR. AXELSO~: Was the subpoena still on the door

when you checked?

MR. SPRINKLE: No, it was not.

:... ;.

,.i.

2S We were told ~ a neighbor Who lived at 15
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-_._--_._._------_._._------_._._---_._-_._._---
1002 South Street that Mrs. Brown lived at

1010 South Street, and that .Joseph Brown was

seen in the area.

DEPUTY SHERIFF DOBROSKY: Mr. Joseph Brown was

the son of the lady who lived at 1010, and he

was living in the area. Hts picture was identi-

fied by a little girl who lived at 1002 South

Street. Isn't that correct?

.~ SPRI NKLE : Right.

Then we came back to the court, and we

found that we had sane information that Nita

Thompson might be a student at Truxton School

here in Portsmouth, so we trucked on out to

Truxton School, and we talked to a young lady

there.

Let me see what the name is. Her name is

Barbette - Babette, I am sorry. B-a-b-e-t-t-e

Nanita (N-a-n-i-t-a) I am sorry - Thanas who

lives at 1201 Barbour Drive in the City of

Portsmouth, who told us that there is a person

named Anita Ellis who iElin fact:., a sister of

the Defendant - sister, I believe, of the

Defendant or. related to the Defendant.

MR. KNOWLES~ Would that be Anita Ellison?

MR. SPRINKLE: Yes, Ellison. I am sorry.

***

f. ""',

. ..;~
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211

old who is in.school, but Babette Nanita Thanas
- and correct me if I am wrong - I did ask her
and she said that Anita Ellis did, to the best
of her memory, live in this city in Park View
in September of 1976 when this crime was alleged y

committed, and she left the area after that, not
before, so there is some evidenoe that she might
well have something to say on that.

So from there, we don't know where to take
it, but that is What I know about these witne8se •
THE COURT: Let me ask you, Mr. Sprinkle,
any assurance of what these witness •• are going
to say, or is it a sort of nebulous thing?
MR. SPRINKLE: I would like Mr. Knowles to speak
on the Britts, but for Mr. Brown, that is a
different case.

I have already gone through that this
morning. He is material, and I think it is
material under that Hines case and other cases
I cited. There isn't any doubt about that.
THE COURT: Well, he is the one thai;you saw
him when?

MR. SPRINKLE: Mr. Brown is the one who gave a
statement to a third person that he actually
committed this crime which Mr. Ellison is being17
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tried with.

25

2

4

6

'0

.,
12

•3

14

'6

'6

17

'8

'9

20

21

22

23

24

26

MR. AXELSON: According to that third person.

MR. SPRINKLE: According to that third person,

who we spoke to yesterday, who we spoke to in

jail, who we brought back from Goochland.

LHE COURT: Is that person still in jail?

MR. AXELSON: Yes, sir, she is.

THE COURT: Would she knoW' where this man is?
IMR. SPRI~~LE: She doesn't have any way 'of know-

ing where Jo-Jo Brown is. We do know where Jo-

Jo Brown lives at 1010 South Street on occasion .

We can leave a subpoena there. We just can't

get him today •

Now regarding the alibi, Mr. Knowles can

speak more effectively on that than I can

because I don't know what Mr. Britt is going to

say.

Like I said before, I would like the record

to show that we didn't know anything about this

until 11:30 yesterday.

We told the commonwealth's Attorney in good

faith that we didn't have any alibi defense, and

that was true until at that time, not until
0-

yesterday morning at 11:30 when Mr. Knowles was

in the Law Library, working on the case, and

1
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Mr. Axelson, what have,you qot to say on it
MR. AXELSON: Judge, I have Mr. Hinton Hoffler
here, a man who is in poor health. It is diffi-
cult for him to get here.

Betty Southall, a very reluctant witness
on behalf of the Canmonwealth, who is most
unhappy at having to cane here, didn't even want
to come back this afternoon.

I have 2 Special Agen,ts.f~an the FBI here,
one who has cane down - well, both .b"ve come
from some distance away, out of state.

I have Mr. Phil Butler here from the FBI,
who has had to set up all of his equipment here.

~spent 2 hours this morning getting the equipment
set up 80 we could go forward with trial' today.

I have 2 doctors on call who have had t.o
stay close to the phone all day lono.

I am ready to go to t.rial, and I have been
ready to go to trial. and I would l1ke to go
forward with trial today.
MR. KNOWLES: Your Honor, we can't possibly
defend Charles Ellison without Joseph Brown and
without Johnny Britt. We cannot do it.

As we explained to you this morning, we

have got.to have Joseph Brown to lay t.he_:~~0t9,
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We have got to have Johnny Britt if we are

going to develop the possibility of an alibi

defense.

We are absolutely crippled without these

2 witnesses.

THE COURT: Mr. Knowles, what assurance have you

that they are going to be able to furnish this

information?

Isn't it more a flimsy cloud 1nfor.mation

for speaking nebulously in some way?

MR. KNOWLES: Your Honor, I think, as I said in

my affidavit, I think the alibi possibility is

something I have to explore.

I abhore the fact it came to my attention

so late in the day. Joseph Brown is an absolute

must. We have to put. him on the stand if he

tells us to go wherever.

We have to have that man here, or have him

served, and he refuses to come.

Now we are talking about 2 elements of

2 possible defenses.

. THE COURT: .How do you know you are ever goinq

2S
to get him?

. ' ... ,.... ,.::,:. 2,
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HR. KNOWLES.: Your Honor, if we serve him and

give him the proper statutory notice, a minimum

of 5 days, and he does not show up, I think we

have a very good argument at that point that he

is unavailable for trial, and hopefully we can

proceed in his absence.

By this time, we will have had the oppor-

tunlty to explore more thoroughly the alibi

possibilities.

IDE COURT: Is this the man that you have got

the address that you know he lives there?

MR. SPRINKLE: 1010 South Street. Isn't that

correct?

DEPUTY, SHERIFF DOBROSKY: That is correct.

~R. SPRINKLE: 2 deputy s~eriffs know he lives

there, or have knowledge that he lives there.

DEPUTY SHERIFF DOBBOSKY: Plus, Judge, like I

stated, there is an all points bulletin out on

him.

If the police find him, they are going to

pick him up: but they haven't found him yet.

I was told by one person that they thought he

had gone out of state: that he had gone to New

York is what one of the people that I have

25 talked to said. 2
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DEPUTY SHERIFF DOBROSKY: Yes, that he believed

he had gone out of state.

Everyone I have talked to about Joseph Bro

as Mr. Sprinkle will verify, doesn't know where

he is, and haven't seen him, don't know how long

since he has seen him.

MR. SPRINKLE: The little girl says he lives

t.here.

THE COURT: But you don't know whether he is in

town or 'where?

M~ SPRIN!Q',&: No.

DEPUTY SHERIFF DOBROSKY: I have called the

Norfolk Jail, Chesapeake Jai 1, and he 1s not

there.

THE COUR!: Nobody knows if he is working or

what?

DEPUTY SHERIFF TJ.Qm..~: No.

MR. KNOWLES: Your Honor, Can I have a couple

of minutes with Mr. Sprinkle?

DEPUTYSijERIFF DOBROSKY: I understand also

there is a possibility he is a wino. and it is

going to be hard to find him.

THE COURT: All right, gentlemen. Mr. Knowles?

r-1r.Sprinkle?

;"***
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MR. KNOWL~S:. The triggering event, Your Honor,

is to have that man present, and he either

refuses to testify, or he ignores the Court's

lawful subpoena.

He then becomes unavailable, and we have

a point of law to argue, as to whether or not

his statement is admissible: but we must have

service or have some reliable information that

that man is gone.

Your Honor, I know it is a terrible

imposition on everybody who has been involved.

TijE COUR~: Not only an imposition, but as the

Commonwealth's Attorney has pointed out, you

have got a man that is right sick here, I

understand. He is not in the best of health.

Is that correct?

MR. AXELSON: That is correct, Your Honor. I

don't want the Court to be under the apprehen-

sion that bringing him down here causes him any

damage.

He is just not in good health. It doesn't

help him any .

TH~ COURT: That is what I understood you to

SCJ.Y •. Where is he from?
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do you, I think.
2 M.~. AXELSON: No, sir, Judge.

MR. KNOWLES: Your Honor, I would say this. I
4 haven't talked to Mr. Sprinkle about this. It

Dave will stipulate this guy is unavailable

possibly -
7 MR. AXELSON: No.

MR. KNOWLES: You will not?

We are going tohave to have a continuance.

have to get another date.

MR. AXELSON: No. I will not.

MR. [<NOWLES:Then, Your Honor. we are going to I
!

I
MR. AXELSON: Judge, what Mr. Knowles has told I

I

me is if I stipulate the central fact that makesl -
I

THE COURT: I am not going to ask you to do thatl•

"

9

'4

13

'0

'2

MR. AXELSON: That makes the third party con..,.

'7 fess10n admissible. I canlt do that.

, 8 THE COURT: I understand that.

'9 MR. KNOWLES: Just a thought.

20 MR. AXELSON: Why don't you plead your client
21 guilty? Just a thought.

22 MR. KNOWLES: Why don't you nol-pros? Just a
23 thought.

24 (Off the record.)

25 THE COURT: If you know 1f that man is living
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there, there is no reason he shouldn't be there
tonight unless there is same reason or other -
MR. SPRINKLE: well, we tried to subpoena him
yesterday. Got a subpoena yesterday. Nobody
answered the door. Nobody answered the door
when Mr. Dobrosky and I went out there.

The people in the neighborhood 8ay he lives
there with this woman. We don't know that.
THE COURT: Nobody would answer the door?

THE COURT: How do you know you are going to

14 serve him, though? He is not there.
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MR. KNOWLES: Door service. Let's asswne that
it is at worst only door service. Does that
make him unavailable for trial?
THE COURT: It doesn't have to be 5 days. It
only has to be reasonable service. The only
reason that you talk about the 5 days is if you
would have him up for contempt, something of
the other kindo Then he might be able to take
advantage of it, but he can't disobey the order
to come.

25 MR. KNOWLES: Yes, sir.
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MR. SPRINKLE: We have no assurance that if we
serve him tonight that he is going to be here
tomorrow.
THE COURT: You have no assura.nce he is going
to be here next week. That is what I am worried
about.
Mg. SPRINKLE: That is true.
MR. kNOw,HEe: At what point does he become 'un-
available as a witness?
TWliCOURT: If we serve him tomorrow for trial
in July, that is plenty of time. Get in touch
with his attorney, Mr. Backus, and ask him what
,is going on, and we will try.

Who is to say? Detective Benoit says he
is in New York.
MR. KNOw,LES: Which would make him unavailable
as a witness.
MR. SPRINKLE: We could come back tomorrow after
all the people here, and have to continue it
again.
DEPUTY SHERIFF DOBROSKY : All the people I have
talked with say they havenlt seen him, and
havenlt seen him in a longtime~'
THE COURA: That is what you are going to run

26
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into. I don't think you are ever going to find
him. That is what worries me.
MR. SPRINKLE: Sane people did say that. That
is, he has been in the neighborhood, but has
been in Portsmouth for a long time.

one thing for sure, he does have a criminal
record, and he seems to be staying in Portsmouth
regardless of what his past is like.

All we are asking is time to qethim here.
One day isn't enough, and 2 days isn't enough.
THECOURt: The last address we have in this

record 1. King Street.
MR. SPRlt{KJ.,E: What happens if his lawyer says
under no circumstances would he let him testify?
THE CQURT: Then he becanes unavailable, and you
would have to argue that it is admissible. then.

+ am not ruling on that right now. But,
I mean, it says in the Newberry case - in the
Newberry case, they use that expression that if
he becomes unavailable by taking the Fifth
Amendment, that makes him unavailable.

I mean, the Court said that in the Newberry
case.
MR. 'SPRINKLE: Said that in both cases.

2S THE COURT~ I know it said that in Newberry case
27
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~. SPRINKLE: Said it in the Hines case, too.
But if you go to trial without him here, we don'
have that right. We don't have that chance.

We don't really have a chance. We have
2 chances, the right to bring in the statement

f

or chance to bring in an alibi.

MR. KNOWLES: Do you want to read it this mornin ?

. MR. SPRINKLE: I read it this morning. The key

phrase is that they shot this man.

MR. AXELSON: I don't believe it says shot.

MR. KNOWLES: That he splattered him allover

the sidewalk, to be more accurate.
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II

THE CX>URT: If we grant a continuance, can you
try this next Tuesday?

That is one week from today. That is
7 days. Regardless of what we have qot on the
docket or not, we will put this ahead of it.
MR. KNOWLES: That is the 31st.
MR. AXELSON: I can, Judge.
MR. KNQWLE~: Your Honor, right now I have a
temporary support hearing set in Suffolk at

10:00 o'clock.
THE COURT: I think you can get t.hatcontinued
by telling them this case has been set and it
is mandatory. I think the Judge will yield to

***.

I
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9:00 o'clock, or do you want to start it requ-

1arly at 10:001

MR. t<NOWL~: I think it would be best to try

to start at 9:00; perhaps not with the jury

until 10 :00, but if we could be here on motions.

THE COUR!: The Jury, that is what I am talking

about.

We can take up what we have to at 9:00,

but you all come back next Tuesday, one week

from today, at 10:00 o'clock.

All spectators keep your seats until the

jury leaves.

(Jury leaves the courtroom.)
• • • * • * • • • * •

(Court reconvened May 31, 1971, to continue

the trial of Charles L. Ellison, #28311.)

(Present in chambers: The Court, the

Defendant, Messrs. Axelson, Knowles, and I
ISprinkle, Deputy Clerk Diggs, 2 Deputy Sheriffs,

and the press.)

THE COURT: Tell me what we are about.

MR. KNOWLES: I think there is, Mr. Axelson,

some question about Karen Hampton's statement.

MR. AXELSON: Judge, the last t~e this came up,
29



ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

. NORFOLK, VIRGINIA

57

2

3

4

II

e

7

8

9

10

11

12

14

III

Ie.

17

18

19

20

21

22

23

24

211

it was made known to me by the defense attorneys

that he planned to introduce the statement

allegedly made by Joseph Brown to a person by

the name of Karen Hampton.

Karen Hampton is currently a pr~soner in

the j ail. I don I t know whether Joseph Brown

has been found or not. They were attempting to

subpoena him as of last week.

I think that is probably the first issue

we need to get settled. Was Jo-Jo located?

MR~ KNOWL~: I don't know. Who has the return?

THE CLERK: I have looked for the returns.

There were no returns in here.

DEPUTY SHERIFF DOBROSKY: I went that night.

THE CLERK: That is the old one, for the 24th.

MR. AXELSON: 'I'hatwas left posted?

THE CLERK: That was marked not found. That

was left posted.

MR. MILSON: Judge, we have a subpoena for

Joseph Brown, Yvette Britt, Johnny Britt, and

Anita Thompson; and Anita Thompson was posted.

Johnny Britt was not found, Yvette Britt was

not found, and Joseph Brown was not found.

DEPUTY SHERIFF DOBROSlCY: You had better check

that again. That was personal service.
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MR. AXE~O!: Excuse me. That is the old one,

for the 24th.

Have they gotten personal service? Found

Joseph Brown?

DEPU';lYSHERIFF DOBROSKY: No,' I am talking

about Anita Thompson.

THE COURI: No returns?

THE CLERK: I don't have them here. no, sir.

That subpoena was requested, Your Honor, the

very day that the case was continued last

Tuesday.
.•

MR. AXELSON: No question but they have attempte

to locate him.

DEPUTY SHERIFF DOBROSKY: Your Honor, may I say

something? That night, I went around 11:00

o'clock to Joseph Brown's house, and I couldn't

get nobody to the door, either.

THE COURT: That was last week, wasn't it?

DtPUTY SHERIFF DOBROSKX: Yes, sir. That was

the same day the subpoena was issued.

MR.. AXELSQB.: Judge, leavj.ng aside the question

of Joseph Brown's availability to testify right

at the moment, although I think it is going to

be a material issue, it is the Commonwealth's

position that this alleged statement should not
- \,
i 31
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be allowed to be presented to the jury, either

beginning with a reference to it in the opening

statement of counsel and going throughout the

trial.

Now I am not unaware of the cases cited by

defense counsel. Hines vs Commonwealth and

Newberry va Commonwealth. I think the Court is

familiar with those as well.

In addition, I have presented the Court

with what I believe to be the leading Supreme

Court case on the subject, which is Chambers va

MisSippi, a 1973 case and somewhat more recent

than Hi~es and Newberry.

The reason that I feel that this case

should not be~ excuse me - this alleged state-

ment should not be intrpduced is that it lacks

the reliability, the indicators of truthfulness

that the statements ~ontained in Hines and

Newberry and in Chambers, which ths Court said

should have been allowed in.

This is a statement ascribed by a convicted

felon, under somewhat questionable circumstances

to another individual.

There are in essence 2 questions the Court

would have to answer. (1) First of all, whether
}32
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or not the statement was actually made. The

only testimony ~ the only evidence that we have

that the sta~ement was, in fact, made is Karen

Hampton's statement, as I understand the circum-

stances at this time.

The second question the Court would have

to answer is whether or not that statement is

reliable enough, presents something that should

go to the jury.

Now I have provided the Court with a

occured on September 10, that on November 3d the

Commonwealth first became aware of this alleged

statement by Karen Hampton, the fact that on

the 16th the credit car,ds were sold to the

Seawall Operation, that is the undercover fenc-

1ng oper etion.

On December 9 - now I have the tape out

here now, and will have the officers here in a
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matter of half an hour or so that could identify

the tape, but I think the Court might be willing

at this point to accept my representation that

this is the tape that was made of theconver-

sation involving Michael Roberts.

This is obviously hearsay, Your Honor, but

so is the statement made by Joseph Brown, so I

think we are dealing with - it is at least

balancing at this point.

I think the Court should hear, or be aware

of the statements that I can ascribe to Michael

Roberts in trying to assess the value that shoul

be given to the statement by Joseph Brown.

Michael Roberts described to the police

officers in great detail what happened in the

course of this robbery, and I provided the Court

with a copy of the transcript of the relevant

portions of that conversation.

Mr. Knowles has received a copy of that -

excuse me. Mr. Knowles and Mr. Sprinkle has

received a copy of the Roberts conversation as

well.

MR. KNOWLES: Your Honor, before we go further,

it sounds like to me Mr. Axelson is going ahead

and discuss Michael Roberts' statement.
34
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object to this at this point.

Mr. Axelson is talking about a balancing

situation. We are talking a\:>outa confession

of a co-defendant, which there is - unquestionab y

it is inadmissible in evidence as opposed to a
'"

statement of Karen Hampton related to a third-

party confession, which under the cases we have

cited to the court where the issue had .been

decided that the issue 15 clearly admissible.

We want the record to reflect we are going

to object to Mr. Axelson discussing even at this

point the statement of a confession to a co-

tutional rights ..and hearsay, not just hearsay.

MR. AXELSON: Your Honor, what they are obJectin

to, the objection they have stated goes to

whether or not the statement could be admitted

before a trier of fact at the trial itself.

We are.not at that stage. We are at the

stage of deciding whether or not this alleged

confession by Joseph Brown should be presented

to the jury, and I think in order to decide that,
3
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the Court has to be fully aware of the entire

background of the case.

MR. KNOWLES: I disagree with that.

MR. SPRINKLE: That is completely irrelevant.

All these cases -

MR. KNOWLES: What we should be discussing at

this point is what admissible evidence the jury

should hear this morning.

MR. AXELSON: That is what we are discussing.

MR. KNOWLES: You are moving that we should

suppress Karen Hampton's statement, but we

should discuss the case of a co-defendant which

is clearly in,e.dmissible. I don't understand

your reasoning there.

MR. SP..B1.mg&: May I make a statement? What you

are saying is - correct me if I am wrong - based

on this ,scenario of what happened and what the

police have found out, you are saying her state-

ment is inherently incredible, or may well be,

therefore it should be inadmissible with the

facts you are proving.

MR~ELSON: I think the Judge is advised as

to all the facts on the admissibility of Joseph

Brown's statement through Karen Hampton.

MR. SPRINKLE: Granting that is important, will
38
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you read the Hines case?

MR. AXELSON: I have read the Hines case.
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MR. SPRINK~: Have you read page 745, 136 VA?
"Unfortunately, as all must concede, witnesses

sometimes swear falsely, and it cannot be doubte

that alleged confessions of crime by third

parties may easily be foisted on the eourts and

juries, but so may alleged admissions in civil

cases, as, for example, regarding location of a

corner tree or other real estate controversy.

As to both. classes of admissions they must be

admitted, if at all, because the evidence itself

is important to the ends of justice, and because

it may be assumed that no man will speak falsely

to his own hurt. The truth of the admission

itself, and the credibil,!ty of the witness who

undertakes to repeat the admission, must, like

the truthfulness of all other testimony, address

itself to and be settled by the Jury." What we

are talking about is e jury question.

THE GOURT: What is the citation?

MR. SPRINKLE: 136 VA 745.

What I am saying is everything he has

brought up and is wasting our time has already

been settled by the Hines case. a.7
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anything •..

THE COURT: Let me find out what evidence you

propose. Do you propose to put this Karen on

to prove that what Brown said is ri;ht?

MR. KNQWLES: Yes, sir.

THE COURT: Brown is not here?

MR. 5PRINKLl: .50 far as we know, he is not

here.

THE COURT: Did Brown ever ~ay this to any other

person that you know of, besides this one?

MR. SPRINKLE: Not that we know of.

MR. KNowtES: No, sir.

MR. AXELSON: Nor that I am aware of.

THE COURT: Well, what other corroborative

evidence have you got that he ever made that

statement to her?

MR. KNOWLES: 2 police officers that took that

statement and intrcxiuced it in court.

tell anybody else that he did it?

21

22

THE COURT: I mean fran Brown. Did Brown ever
, ..

23

24

2&

MR. SPRINKLE: Not that we are aware.

THE COUR!: All you have got is Karen Hampton's

statement that Brown told her that, and she told
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MR. KNOWLES: Your Honor, if I may say one

thing -

66

THE COURT: I am just trying to get what your

evidence is. Is that the only thing you have

got? Nothing else but her statement?

MR. KNOWLES: That is all, Your Honor.

THE COUR1': No corroboration of anything, to

corroborate her statement in any way?

MR. SPRINKLE: Well the fact that the man was

robbed and killed.

lHE COURT: I know that, but I mean anything to

give any assurances to the Court that her state-

ment is 'truthful?

MR. KNOWLES: Your Honor, no, sir, we have no

other evidence that Joseph Brown ever made this

similar statement to anyone else, but in the

Hines case and the other case that we have cited

in support of the admissibility of this third-

party admission. the Hines case and the other

Virginia Supreme Court case.

TBECOURT: The Newberry case?

MR. KNOWLE~: Yes, sir. It involves statements

that were totally untested by oath or cross

examination.
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Karen Hampton being subject to both her oath

when she testified at Joseph Brown's preliminary

hearing and subject to cross examination by

Mr. Brown's attorney, Jim Backus, whom we have

subpoenaed: so her statement has been subject

to both oath and cross examination, 2 of the

key elements that the Courts in Hinea and

Newberry said this is the reason why the

majority doesn't want to let third-party con-

fessions in. They have never been subjected

to oath, never been subjected to cross examina-

tion.

THE COURT: But you have in the Hines case,

and others, there were other circumstances.

The Hines case was the one they fo~nd a cap,

wasn't it? '

MR. KNOWLES: Yes, sir.

THE COURT: Found a cap that belongecito t.his

man who made the confession while in his last

illness.

Isn't this where he made the statement in

his last illness? In the Hines case, wasn't it?

MR. SPRINKLE: I don't recall exactly that.

THE COURT: He made it, but he owned a gun
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Proved, in order to let the statement in, that

he had a cap exactly like it, and they proved

that he had the same motive to kill the man.

MR. SPRINKLE: I think we can also show this

today, that this lady, Karen Hampton, identified

the tape player that was taken fran Mr. Marks,

the one that was killed in this case; identified

that in front of the police.

MR. KNOWLES: The police showed her a photograph

MR. SPR;tNI<LE: The photograph, and identified

one of the items taken from Mr. Marks -

MR. KNOWLES: - as exactly the one that was

being offered her by Joseph Brown.

M~. SPRINKLE: I think that suPP?rts her

testimony.

THE COURT: Where did she get it?

MR. SPRINKLE: What? The Picture? The police

showed her the picture.

THE COURT: No. The tape. She never had the

tape. did she?

MR. KNOWL~S: It was offered to her by Joseph

Brown.

!~. AXELSON: According to her. 41
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MR. KNOWLES: If she wanted to buy a radio-tape
player.

Now, Your Honor, the statement itself
involves some detail, too; in my opinion, more
detail than the statement allegedly made by
Charles Ellison.

The man knew exactly what occurred. He
knew exactly what was taken, and said so in his
statement.
tme SPRINKLE: Why don't you read the whole
statement?
MR. AXELSON: Wait a minute. Now you have just
objected to my introducing hearsay evidence.
MR. SPRINKLE: Because we have cases, and you
haven't got anything.
MR. AXELSON: Because this.issue has never been
offered before.
THE COURT: You don't have a statement by anyone
else that Brown made a statement that he did it,
have you?
MR. SPRINKLE: No, sir.

THE COURT: This is one person?
MR.SPRINKLE: Yes, sir.
THE COURT: Karen Hampton?

MR. SPRIt~LE: I still think you ought'to look 42
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at th~ statement. I don't see anything wrong

with that.

THE OOURT: I think I am going to have to have

it all to make a proper ruling on it.

MR. KNOWLES: Your Honor, I think the Newberry

case also involved 2 defendants ,.one who took

the stand and refused to testify.

I don't think any elaborate foundation was

laid there before his confession came in as

evidence.

We are not talking about a very elaborate

foundation as I read either of these cases. It

just said the ends of justice required that thisl

very relevant and material evidence be admitted

where the declarant is shown to be unav~ilable.

MR. AXELSON: But in Hines and Newberry, there

is no question that (A) the statement was made,

and that's - that's the first question that is

not settled in the instant case.

Secondly, there was corroboration independ-

ant of the statement itself for the facts con-

tained in the statement.

Now neither of those 2 elements is con-

tained in Karen Hampton's statement.

MR. KNOWLES: I am not at all sure ~ewberry 3
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MR. SPRIN~: Judge, I have both of them right

here. Here's Hines. and here's Newberry.

THE OOURT:We11, the Newberry case is the one

I want.

MR. AXELSON: It doesn't say it explicitly, but

if you read the facts in the case, you find that -

THE COURT: .That is what I wanted to read.

What is it? 191 what?

MR. SPRINKLE: 136 and 191.

THE COURI: I know. 19i what?

MR. SPRINKLE: 136 or 445.

MR. AXELSON: Judge, I have f.ound the parts that

I want to refer the Court to. In Hines, on pagel

136 VA 728.

THE COURT: All right.

MR. AXELSON : Down at the bottom, they talk

party confession that he was on the outlook for

the officers, that he had threatened the police

officers of Richmond, that they knew, they were

trying to apprehend him, that he had a .38 cali-

ber pistol, that he was out that night, that he

25 was about the size of the man who was seen to
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run fram the place of the crime, that he turned

Then they cite the opinion of Professor

of evidence.

circumstantial case.

They cite a case in which the language, I
i

truth~

I
I

I,
IWigmore in this, referring to a confession by

That's the same opinion expressed by the

Now the confession itself, the Court went

coupled with circumstances pointing to its

on to discuss the fact that this was a purely

The Supreme Court followed this same line

up next morning without his cap - those are all

In other words, there isphys1cal evidence

things that tend to corroborate the confession.

another person, and then they refer to a prima

Newberry on page 445. They note the cases,

in referring to the case.

in addition to the confession itself.

in analyzing Newberry - the circumstances in

by other evidence.

facie case resting on several concurring pieces

the confession is written. that it was made to

more than one witness, and it is corroborated

Supreme Court in the Chambers vs Mississipi case

They use the language that it is made under
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circumstances that provide considerable assuranc

of their reliability, made spontaneously to a

close acquaintance shortly after a murder, on

3 occasions, that each of the confessions is

corroborated by some other evidence in the case.

They note the number of independent con-

fessions.

Now all of that corroboration is totally

missing under these circumstances. There is

nothing but Karen Hampton's association that

Jo-Jo Brown said it to her.

MR. KNOWLES: But, Your Honor, there is no

requ1rement under either Hines or Newberry, and

if the Supreme Court of Virginia intended for

there to be an exact foundation laid before this

type of testimony could came in, they would have

said so.

Now the first thing Mr. Axelson pointed

to was the Hines case where the Court mentioned

the fact that the facts revealed that the third-

party declarant possessed a .38 caliber pistol,

he lost his hat, returned the next day without

a hat, etc.

The Court states that it is a very well-

settled ruling in the State of Virginia that tha
46
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sort of evidence is admissible. There was no

question about that in this case.

The only novel question presented in this

cas~ was this man's third-party confession

admissible.

Now I didn't see the Court go into very

great detail that the foundation must be laid;.

there must be corroborative evidence.

They were presented with the question of

is a third-party admission admissible in a

criminal case as exculpatory evidence to show

that the accused may not have been the man who

committed the crtme, and the Court went to great

length to discuss his majority view. No, it is

not. It is hearsay. It is untested by oath

or cross examination.

But the Court, nevertheless, said that the

ends of justice demand that this sort of evidenc

be admitted into evidence.

No requirement that there be an elaborate

foundation. They said let it in for whatever

it is worth. The jury is going to determine how

reliable is the person who is speaking the

declaration itself.

THE COURT: Well, in both of those cases, they 47
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circumstances of this particular case, but they

were not saying this is a rule of law.

It is a rule in this particular case, that

we are letting it in under the facts as set

forth in these cases.

They don't say that this is necessarily

going to admit just one statement that somebody

else madev
Did you read that Chambers case?

MR. KNOWLES: I have read it sanetime ago, Your

Honor. I have not read it recently.

THE COURT: In the footnote, I think they pose

a question to the Supreme Court that is very

pertinent to this, if you remember it.

MR. SPRINKLE: They also quote Hines as an

example of the fact that. they allowed these

circumstances in, not only under circumstances

of corroborative evidence, but that it is held

to the fact of the case.

21

22

23

They cite it as a rule of virginia.'

Michie. So does McCormick.
Like we discussed last Tuesday.

24

25

Court says limit it to the facts of the case.

Fine. They do it for 2 cases along the same
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line. You really have to think was it rule, or

rule for that case?

THE COUR:z:: That is exactly it. They say we

are making a rule if there is some corroboration

to this statement.

MR. SPRINKLE: That is what you are saying that

is what he is saying, not in the cases in here.

THE COURT: Where? It says in the Hines case,

it tells you all the other circumstances that

corroborate this. They tell you the circumstanc s,

the sane cap, the same type ot gun, seme motive.

They quote all of that in the opinion.

Now in the Newberry case., they come along,

this statement was made to 2 other independent

wi tnesses, and - Mrs. Price and sanebody else

in the Newberry case. I just read it a second

ago.

MR. KNOWLES: Your Honor, here's the rationale

of the Hines case, as I see i.t, very clear ly .

741, in the middle of the first paragraph.

"If a charge involving the life or liberty

of a citizen, and depending solely upon circum-

stantial evidence, cannot stand the test of

24

25

allowing the jury to determine from the testimon

whether a third party has in fact confessed ,
49
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and if so, whether such confession 1s true, a

conviction ought not to follow."

THE COURT: I understand in this case it is not

based entirely on circumstantial evidence.

MR. KNOWLES: Your Honor, the statement, so far

as we are aware, is the absolutely only evidence

that the Commonwealth is going to offer this

morning that tie this man to the crime. I may

be wrong.

THE COURT: The evidence is what?

MR. KNOWLES: This statement that he allegedly

made to the Se&wa11 agents.

MR. AXELSO~: Well a confession is not circwn-

stantial.

MR. KNOWLES: Your Honor, that is all the
I

evidence. They are offering this man's statemen~

that they claim he confessed the killing. ,

Here we have a statement of another person.

Certainly the ends of justice, the jury can

weigh the two and decide who is going to weigh

the truth.

~E COURT: Are you going to permit to go to

the jury that you don't know whether it is

reliable or not?

25 Let me cite an example of what happened a
50
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Illinois. A man committed a horrible murder out

there, several people, nurses in a hospital •

He was sentenced to die. 10 days before the

execution, 8 people came up and confessed to it.

The qovernor, granted a reprieve, investigat d

it and found all 8 people were liars. Don't you

see, it is so easy to qet a confession from

somebody else. I was told somebody else did it,

or something of the kind. You would have to

find the motive behind all of that.

MR. KNOWLES: That most certainly is the danger,

and it most certainly is the ration~le for.t.lle

majority view that this type of evidence should

be excluded, but we didn't go out and run up

this evidence.

The Commonwealth offered this evidence in

a trial before this COurt, trial for Joseph

Brown for the same offense.

MR. AXELSON: Once we had done that, and got all

this other evidence we were able to, I tried to

go into it before the Court.

The first thing we did was turn around and

nol-pros the case against Joseph Brown because

2~ we realized we had the wrong man. 51
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MR. SPRINKLE: But you thought it was reliable

to bring charges of murder and robbery against

him.

MR. AXELSON: That was all we had at the time.

MR. KNOWLES: In the Circuit Court, if this man

hadn't surfaced, are you going to say you wouldn t

have tried Joseph Brown for robbery?

MR. MELSON: In the Circuit Court, if this man

hadn't surfaced, I would say his statements,

corroborated by all the additional evidence that

involves him, would have been sufficient to get

Joseph Brown -

MR. KNO~SI I say if this man had not surfaced I

you had gone to preliminary hearing, you indicter

Joseph Brown, he stood ready for trial in the
I

~. AXELSQN:Are you going to ask my opinion

or what I would have done had I had control of

the entire thing?

man wasn't in the picture, would you have tried

Joseph Brown for this crime?

MR. AXELSON: I would have tried Joseph Brown,

and I would have lost the case, too.

MR. KNOWLES: And it would have been on the basi
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MR. AXELSON: And I would have lost the case,
too.
MR. KNOWLES: This was not conjured up. It was
on November 3, as I recall, she was questioned

and gave the statement.
NoW this is not one of those whimsical

people off the street who comes in aot the last
hour to try to save a man's life.

This is a statement that the police officer
investigating this crime dug up and offered for
proof against the de.clarant.
MR. SPRINKLE: Not long after these incidents
happened.
MR. AXELSON: 2 months.
THE COURT: Was this Karen Hampton under sane

arrest at the time?
MR. AXELSON: Yes, sir. She was.
THE COURT: I think that is most material.
MR. KNOWLES: She i~, and it will be brought out
unquestionably.
MR. AXELSON: She has been convicted of a felony.
THE COURT: I didn't mean that. Was she under
custody at the time she made this statement
accusing Brown?
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MS. KNOWLES: But she was, nevertheless, under
oath and subject to cross examination.

She could have been revealed a liar very
definitely on one occasion, at the preliminary
hearing of Joseph Brown, but the evidence was
apparently strong enough and apparently convin-
cing enough for Judge Sandie to send it to the
grand jury for indictment, and for the Common-
wealth to prepare its case against Joseph Brown
for trial in the Circuit Court.
MR, AXELSON: Your Honor, under all the circum-
stances of this case, there is absolutely nothin
that corroborates this statement allegedly made
to Karen Hampton: absolutely nothing, which take
it out of the realm of Hines, it takes it out
of the realm of Newberry, it takes it out of the
realm of Chambers.

In those cases, there is no question but
that the statement was made in the first instanc ,
and there is evidence to corroborate the facts
in the statement.

Now those 2 key essential elements are
missing in what we have here. We have no proof,
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other than Karen Hampton's statement when she
was under arrest for other eharges, that the
statement was made, and secondly, we have no
corroboration for the statement itself, the
facts contained in the statement.

On the other hand, we do have, although it
is not admissible to the trier of feet, it is
not admissible to the jury, a great deal of
evidence that corroborates - that indicates that
Joseph Brown was not involved.

we have a great deal of evidence that
negates Joseph Brown's involvement.
THE COURT: Was he present at the time of thi.
robbery? Was he present at the scene?
MR. AXELSON: No, sir. No, sir. Not by all of
the evidence that I have been able to find, othe
than that, one statement to Karen Hampton, if he

in fact made it.
IHE CQURT: I mean there is no other evidence
going to be offered to try to show that he was

present?
MR. AXELSON: Not a bi t •

MR~ KNOWLES: Your Honor, I don't think the
Commonwealth knows who was present. Of course,
they are alleging that certainly this man was 5
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THE COURT: I know, but you are asking that this
statement come in that this girl makes. I am
.trying to find out if there is any truthfulness,
that is.
MR. SPRINKLE: I think the evidence will show
a lot of things she says in the statement will
be supported by what canes out in evidence.
$100.00 taken. This particular tape player was
taken. She identified it, and they are going
to introduce that today. or they have a picture
of it. She identified that.

Mr. Brown had it on his person. He said
he took it from the person when he killed him
with a shotgun. He said, "splattered him all
over the street."
THE COURT: .Unless that is so - Does anybody
identify a tape recorder? They are all alike,
aren't they?
MR. KNOWLES: Karen Hampton looked at the
Panasonic8-Track AM-FM tape ,recorder-tape playe •
The police showed her a photograph of Mr. Marks'
tape recorder, and the.officer asked her if she
could identify it.

She said that is exactly like the one that
56
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MR. AXELSON: There are hundreds of thousands of
tape recorders. If I tried to offer a case in
court on that, I would be laughed out of court .•
MR. SPRIN..Kl&: You prepared for that.
MR. AXELSON: I was prepared to '10 on that
because that was all I had. Now I have a great
deal more that exonerates Joseph Brown. Exone-
rates him. Shows that he had nothing at all to
do with it.

His statement is completely contradicted
by everything else we have gotten asa result
of the Seawall Operation. all of the taped
statements made by all of the part'1cipants.

Dwight Sessoms has been tried and convicted
and his statement indicates the tape recorder,
he took it and busted it on the railroad tracks.
MR. KNOWLES: He recanted that statement.
MR, MELSON:. No question about that, but his
first statement to the police was that he took
the tape player and broke it immediately after
the robbery, and that means it couldn't have
been the tape recorder that Karen Hampton saw.

206 .MR. .KNOWLES: What admissible evidence before

215
the jury do you have to show that Joseph Brown .
.~'.:;..
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MR. AXELSON: One alleged statement, allegedly
made to Karen Hampton, the same statement that
you are trying to put in right now, and thatls
it. There is nothing else.
MR. KNOWLE~: No. What else evidence that is
admissible before the jury tends to show eon-
elusively, beyond any shadow of a doubt, that
Joseph Brown was the perpetrator of the crime,
the trigger man?
MR. AXELSON: His statement to Karen Hampton.
There is nothing else.
THE COURT: No. He is talking about the
Defendant.
MR. AXELSON: Are you talking about Char les
Ellison?
THE CX>UBT: Yes, that is what he means.
MR. KNOWLES: You told the Judge there is ample
evidence to show that Joseph Brown was not the
man who committed this crime.
MR. AXELSON: Aside from what is admissible to
the jury, a great deal.
MR. KNOWLES: I am asking you. Dave.,you are
going to offer, if this statement cames in, any
evidence that you have available to you that is



ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS
NORFOLK, VIRGINIA

86

2

8

4

7

8

o

10

11

12

18

14

18

17

18

10

20

21

22 .

28

admissible to ~how that Joseph Brown did not
commit the crime.

You are qoing to attacK Karen Hampton as
a convicted felon.

MR. AXELSON: I sure 811\.

MR. KNOWLES: And for some reason, presumably,
you are Qoinq to try to show she had sane motive
in making the statement.

Well, the jury is going to hear all that.
No question. They are going to decide whether
or not she is telling the truth.
MR. AXELSO!i: Your Honor, the problem with
taking the line that Mr. Knowles is 8uggesting
to the Court is that there is additional avidenc ,
additional, reliable evidence that is not
admissible before that jury, that that jury
cannot have in assessing what weight to give
to Karen Hampton's alleged - to Karen Hampton's
statements of what Joseph Brown allegedly told
her.

There is additional evidence which indicate
that Joseph Brown had nothing to do with it, and
I know as sure as I am sitting here, the Court
simply cannot permit me to introd~oe that
evidenoe, although it has the same indications 59
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of reliability. in fact, greater indications

.of reliability than what is contained in

Joseph Bro~'s supposed statement t~ Karen

Hampton. "'
Now the Court can assess those ,here. I am

prepared to offer those things here, but I am

aware, as Mr. Knowles is aware, and Mr. Sprinkle

is aware, and the Court is aware, f~am reviewing

this material I have put before the :court,that

the Court is not going to let thi,s..stuff get

before the jury.

THE .COUR:;t: I am going to ask them. What,

outside the bare statement that Karen Hampton

made, have you got to show that Brown had any-

thing to do with this thing?

MR, KNOWLES: Your Honor, the only .thing that

we can show - I believe Wayne will agree with

me - is that Joseph Brown, in his statement, kne

exactly what was taken, and the officers are

going to testify as to what exactly was taken.

The officers will testify that, I believe,

$100.00 was taken, and his Panasonic 8-Track

radio-tape player.

Joseph Brown also said that the man was

splattered. The evidence will show that the man
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Now that certainly is corroborative.
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THE COUBT:Now what was the occasion of Joseph
Brown telling this Karen anything?
MR. KNOWLES: They saw each other casually on
the street, and it is my understanding from the
statement that Joseph Brown offered Karen Hampto
to sell an a-Track Panasonic radio-tape player.

He asked her if she wanted to buy it, and
then proceeded to tell - he proceeded to tell
her, rather, that it was one that he got fran
shooting Mr. Marks at Carma's.
THE COURT: You mean he was just boasting?
MR. KNOWLES: I don't think it was boasting,
Your Honor.
MR. AXELSON: I think he was. Your Honor -
MR. KNOWLES: Would you read the statement?
MR. SPRINKLE: Isn't that for the jury to decide
not for Judge McMurran or Wayne Sprinkle?
THE COURT: I just asked for the motive, if he
gave any. I hadn't heard any other than that.
MR. SPRINKLE: $100.00. Told he qot $100.00.
MR. KNOWLES: Your Honor, the element of relia-
bi11ty comes from the fact that this man made
a statement that so definitely implicates him

61
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in a crime.
MR. SPRIHKLE: Supported by what happened.
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$100.00 taken, shot with a shotgun, murdered.
MR. AXELSON: That is just as reliable as Karen
Hampton being there, that she knew all those

things.
MR. SPRINKLE: She didn't incriminate herself.

Joseph Brown.
MR. AXELSON: Only if you believe Karen Hampton.
MR. SPRINKLE: You did. You took her to trial.
MR. AXELSON: There is no corroboration outside
of what she says, and it is not re.liableenouqh.
MR. KNOWLES: Then Detectives Gavin and Beno1t
and Harvey are not going to testify that $100.00
was taken, that a radio-tape player was taken?

'e MR. AXELSON: All that 1s contained in the
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statement itself. That is not independent
corroboration. That is what the Judge is asking
MR. KNOWLES: Is that going to be the evidence
of what was taken?
MR. AXELSON: $100.00 'Wastaken from the man by
the evidence I had.
MR. KNOWLES: And a 8-Track player.
MR. AXELSON: A Panasonic, a-Track, AM-FM radio-

ta,peplayer was. 62
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~R. KNOWLJliS: Was the man shot with a shotgun?

M.a.•. AXELSON: He was shot with a shotgun.

MR. KNOWLES: Was he killed at the Carma's chick n

place?

MR. AXELSON: No. He died at the hospital.

MR! KNOWLES: Where was he shot?

MR. AXELSON: He was shot at Carma's Chicken.

There is a great deal more, but there is

no corroboration.

MR. KNOWLES: Your Honor, all we can say is that

on November 3, and a little less than 2 months

after this crime occurred, Joseph Brown, meeting

a friend on the street - he had no reason to lie

to the friend - offered for sale to hera radio

which he said he took from the man he shot, and

told her in addition that he had splattered him

allover the street and got only thia $100.00

and this particular radio.

Now that evidence, I believe, is going to

be proven by the Commonwealth as what was taken

from the man and the means of his death.

I have to emphasize again that this is not

a witness that we went out and got. I am

prepared to have Karen Hampton testify she doesn't

21i know this man. She doesn't know him. He doesn'. a
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know her, so certainly there is no relationship
between them that would foster perjury.
;,,$. AXE~SON: You would have to believe Karen

Hampton.
:..MR. KNOWLES: It is your witness, though.
MR. AXELSON: Not my witness. I am not calling

her.
MR. KNOWLES: But you put her on the stand at

one time.
MR. AXELSON: And had doubts all the time.
MR. KNOWLES: But she testified to you, got you
right into the grand jury, and testified there

for you.
MR. AXELSON: As soon as we got other evidence
more reliable than her statement, we nol-prossed
the case against Joseph Brown.

It is clear from reading all the evidence
here that Joseph Brown W8sn't involved. Karen
Hampton was trying to buy herself a little light
treatment ~ coming up and being willinQ to
testify in a murder trial.
MR. KNOWLES: I see you did offer that case to
Jim Backus when he was trying to defend the man
against murder.
MR. SPRINKI&: She says she wasn't given anyth1n
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MR. KNOWLES: This is the kind of evidence the

jury ought to hear. If we had gone out and

walked the street and come up with a witness

that offered to make this statement, I would

agree with Your Honor, that maybe the lady was

lying. maybe has a reason to lie.

But this lady has told the same thing since

2 months after this murder-robbery occurred. I

didn't know the lady until about a week and a

half ago when we discovered the Commonwealth had

this evidence.

MR. SPRINKL..&: I believe the Conunonwealth

interviewed her. She has been telling the same

story to everybody.

MR. KNOWLES: The jury ought to hear this. If

they decide a convicted felon is not a reliable

witness, they are going to disregard what she

said, but it certainly tends to exculpate

Mr. Ellison, and it should go to the jury.

MR. AXELSON: Your Honor, as you pointed out,

there is nothing to corroborate - absolutely

nothing to corroborate Karen Hampton's version

of Joseph Brown's statement.

It doesn't exi~t. There isn't anything
65
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there except what is contained in the statement

itself.

On the other hand, there is a great deal

of counter evidence, if you will, evidence that

Joseph Brown was not involved, and this is the

evidence that the Court is not going to allow

me to put before the jury.

THE COURT: I wonder if you put that in there

if you wouldn't be allowed to show. That 1s

what runs through my mind. If you cane in here

and say that, and they are using that a8 a

statement to help clear the Defendant. -

MR. AXELSON: Judge, I would be glad to put all

the rest in.

THE COURT: Wait a minute - whet her you would

have a right to show that,th1s untruthfulness

of this statement, by the fact it couldn't

possibly have existed, and therefore this woman

is telling an absolute falsehood.

Wouldn't that be allowed to prove that

everything in the world - well.

MR. SpRINKLE: To your own knowledge, but how

would she know that? How would she know that

somebody else might have been there if she

wasn't told, or wasn't there? 66
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not lying from beginning to end?

MB.,. SPRkNKLE: We would never know that.

MR. KNOWLE~: That is true of any witness.

MR. SPRINKLi: That is what we have a jury for.

THE OOURT: There is nothing to corroborate it.

He didn't go tell anybody else that.

MR. SPRINKLEl. We don't know, Judqe.
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THE COURT: I know, but that is all you have got

That is all you know.

In everyone of these cases, the Virginia

case, the party went out and told 2 other people

about it who were friends, etc. In the Newberry

case.

MR. SPRINKLE: I believe it is true that no one

had been arrested for this crime at the time he

made this statement to Karen Hampton. Why would

someone say something like that at the time when

they were looking for somebody who committed

this murder and robbery?

Why would somebody make a statement like

that? Why? If it is unreliable, I believe you

would get yourself in hot water. I believe the

fact he made the statement under those circum-

stances;cuts toward the reliability of the 67
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MR. AXE;YSON: There is no .independent evidence

that he, in fact, made that statement.

It is not that they say you have to have

proof that the statement was made. In each of

those cases, there is clear evidence that the

statement was made, and you don't have that in

this case.

MR. SPRINKLE,: We have a witness who says the

statement was made.

MR. AXELSON: You have nothing other than that

witness, and she is not a very credible witness.

MR. SPRINKLEz That is your judgment. It is

for the jury.

MR. AXELSON: If the issue were trying to prove

whether or not the statement had been made, you

might have some admissible evidence, but not

the contents of the statement. That is going

too far.

MR. KNOWLES: Diane Flythe can testify she saw

Karen Hampton discussing this matter with

Joseph Brown from across the street. Now she

didn't hear the substance of it, but Diane

Flythe has been subpoenaed, too.

She can testify that Karen Hampton



ELIZABETH P.BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

96

2

4

15

8

9

10

11

12

14

III

16.

17

18

III

20

21

22

23

24 .

211

was talking to Jo-Jo Brown on the corner. Slim

was holding a radio in her hand.

we will be happy to offer that evidence.

That is corroborative testify. We just thouqht

it was repetitive.

THE COURT: Now you see, in the Hines case,

there was a corroboration in that a cap was

found near the scene of the offense, which was

identified as belonging to the accused.

It really belonged to the third party who

was making the statement. Don't you see there

are other facts here# and that the man who made

the statement had a pistol like the one used

to kill the decedent.

He owned a pistol exactly like it. They

have proved that, don't you see? And he had

the same opportunity and the same motive for

killing the deceased as the accused, and who bad

aanitted during his last illness, to others, tha

he and not the accused had killed the deceased.

Now I don't know that Brown has said that

this man didn't do it.

MR. KNOWLES: No. He just said that he did.

THE COURT: In this case here, the man says that

'I did it. The other man didn't do it.' 69
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am talking about the Hines case.

MR. KNOWLES: Your Honor, we have one additional

piece of evidence that I just mentioned to

Mr. Axelson.

Kar,en Hampton was not alone when she met

these people on the street. A friend of hers

was on the other side of the street and knows

that she did meet with Joe Brown, that they

talked, and that Slim was holding a radio while
,<

they were talking.

Now she doesn't know what was .aid because

she was on the other side of the street, but ahe

can testify that the conversation took place.

MR. AXELSON: All she could testify to was that

a conversation took place, Your Honor. There is

still no corroboration.

MR. SPRINJ(LE: With Joseph Brown?

THE COURT: See, in the Newberry ease, they went

so far as to have a written confession. not a

mere statement the man may have written out

confessing it. A written confession by Newberry

Testimony of Mrs. Price and Mrs. Combs

should have been given to the jury for what it

was worth. its credibility and weight being left 70
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to the jury.
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Of course, ne went out and confessed to

Mrs. Price and Mrs. Combs besides giving a

written statement. He himself gave the written

confession, and they admitted it.

Now -

7 MR. SPRINKLE: I believe in Hines and Chambers
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there were oral statements given, not written

statements .•

THE COURT: In the Hines, yeah.

MR. AXELSON: Independently given. The number

tending to corroborate them, I believe is the

way the c')urt phraseq it.

THE COURT: In the Chambers case. it was a

Reverend Stokes that induced the man to go, and

told him he would get some money out of it when

he confessed.

r think there is a serious question whether

they had a right to convict a man for, I believe

the police officer's name in that case was

Liberty.

Chambers was supposed to have shot L1berty.

Several people could have done it, and when the

police officer was shot, everybody want to him

and didn't go to Chambers, who was also shot
..... "".

71.,.
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in that case, and nobody investigated whether

he had a gun or anything else. They just didn't

do anything in the Chambers case.

I think when you analyze all the facts in

that case, the facts were not strong enough real y

to convict that man, but the U. S. Supreme Court

couldn't reverse the Supreme Court of a state

on that theory, I don't think. They didn't want

to do it on that theory.

MR. KNOWLES: I know at one time the Supreme

Court of the United States he14 as the majority

of states have held, that this type of evidence

was not admissible.

As I understand it there is a case now by

the u. S. Supreme Court that has reversed that

position.

IHLCOURT: That is Chambers.

MR. SPRINKLE: Going back to Chambers VB Missi-

sSippi, regardless of whether you analyze that

on the facts of whether the guy was innocent or

guilty, on the evidence presented, they still

talk about this question of exception to the

hearsay rule as declaration against interest.

Go through 3 or 4 factors here. As we

have said, in some we have covered a couple of. 72
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confessions was made spontaneously" plus lito a

close acquaintance shortly after the murder

occurred. II We are saying about the same thing

happened here.

They also say that - this is at page 300,

410 US 300 - "whatever may be the parameters of

the penal-interest rationale, each confession

here was in a very real sense self-incriminatory

and unquestionably against interest.1I

McDonald stood to benefit nothing by dis-

closing his role in the shooting to each of his

3 friends, which, as you are aware, led to

criminal prosecution.
Like I said before, no one had been arreste

for this crime 0 People were looking for people.

Here's a man out of a clear blue sky says he

did it, less than 2 months after it happened.

and if you want to talk about whether this is

trustworthy or not, I think we satisfied same of

these reasons that the Supreme Court of the

United States said look at as to whether it is

credible and trustworthy.
,I still protest that we are reading in thea

the fact you have to bring in corroborative

evidence. The Supreme Court of the United State
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doesn't say. None of these say that directly,

as a whole. readinq that case. I read you what

1t said •

.TIi!L.COURT:These other things are persuasi va

assurances. He uses that language.

MR. SPRJNKLE: That is exactly what the Supreme

Court- as you know, that is exactly what the

Supreme Court is doing in Virginia in Hines and

Newberry.

It is just making what to put on there, to

show everybody else the decision they made, the

ruling they made was right, and that is what

they want to follow; just to assure themselves

and the law:rers and the judges, but the rule, I

still maintain, in Hines and Newberry, whether

you say it goes to the facts in the case' or not,

it is more than that.

18
It is a principle laid down in Virginia

other people have analyzed these and come to
'....."
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different conclusions, and apparently what the

feeling is around this table at this moment,

a recommendation in Virginia that when you

have a third-party admission against intere3t~,

criminal interest, that statement can be used

to exonerate the defendant.

Nothing there says you have to bring in
74
I )
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independent evidence to sup!>ort that third-

r>artyI s statement. Nothin<.1in those cases that

he is directly saying that.

THE COV.B.1.=But that is the universal rule

except in these cases. You know that. Itis

the universal rule.

MR. SPR~~~LE: I said the Supreme Court in Hines

already addressed that, said unfortunately you

have people who perjure themselves, but this is

a circumstance where it is a high crime, and a

person comes in and says he did it. It is

exculpatory evidence on its face and should be

used regardless of the circumstances, and the

check there is the jury.

The jury can say for -""hatit is worth,

"t'<'hether-we believe Karen Hampton, Charles

Ellison, or who we believe.

It is not the .Judge, the Commonwealth IS

Attorney, or defense attorneys. I believe it

is exculpatory, ought to be presented to the

trier of .fact. I think WE! are putting too

restrictive a reading on these cases.

We don't want perjured evidence to go to

the jury, donlt want to mix up their rulings.

There is an interest there, but there is evidenc

75
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THE Q9_VRT: You want reliable evidence, not

necessarily that you don't know whether it is

reliable or not.

MR._KN_OWLES: Mr. Axelson is certainly going to

argue that, Vour Honor, in his closing argument.

I could assure you right now that he is going

to jump allover there, t.hat there is no cor-

roborating factors. He is going to make that

known to the jury.

THE COURT: Overall reliabi.lity is a question

for the trier of fact.

MR. AXELSON: I can't put on all the facts that

indicate Joseph Brown's statement is unreliable.

MR. KNOWL~: The Defendant has the constitution 1

guarantee.

MR.AXELSqN: The Defendant is quaranteed to a

fair trial. So is the Commonwealth.

THE Co.URT: Of course, I haven't heard really.

This has all been argument around here. I haven'

heard what actually the evidence would be that

you are attempting to proffer.

2!l

MR. KNOWLES: This is it, Your Honor.

sheet of paper to the Court.)

(Hands

16
MR. AX~Olf:. What is this you are handiriq?

"', •• ~I .
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MR. AXE~SON: What is this you are hending?

MR. KNOWLES: This is the statement of Karen

Hampton.

MR. AXELSQH: The Judge has a copy of that

statement as a part of everything that I put in.

Judge. I believe I gave you a copy of that.

THE COURI: I don't think I had that.

MR. AXELSON: I think i.t was a part of that.

THE OOURT: Maybe it is. Here it is. (Reads.)

What was the date of the murder?

MR. AXE~SON: September 10.

t!B.: SPRINKLE: 1976.

MR. KNOWLES: Did she handwrite that statement.

or do you know?

MR. AXELSON: I don't know right offhand.

Your Honor, -

THE COURT: Yes, sir.

HR. AXELSON: We have argued here, and is it

the Court's ruling that that statement is to be

inadmissible in the trial here?

THE COURT: That 1s what I am trying to get at

now. to make up my mind about it.

Without anything else other than the mere

statement itself, the bare statement without any .

other evidence to corroborate anyth1ngin there,

"

77
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Tfm COURT: Anythinq to show reliability in the

statement.

MR. KNQWLE~: For the record I can we swmnarize

for the Court what we would offer as corrobora-

tive?

THE COURT: Have you got the woman?

MR•. KNOWL~S: Yes, sir.

THE COURT: If you want to vouch for the record,

I think you had better do it with her.

MR. SPRINKLE: Do I understand you to say that

your ruling 1s that without any evidence outside

of the statement to support it, then it is

inadmissible in this case?

!HE COURT: Well, I don't think that there 1s

proof of any reliability to it.

MR. SPRINKLE: What if the evidence shows durinq

the trial $100.00 was taken, this particular

stereo was taken, and this man was killed with

a shotgun? Is that enough to let this statement

in?

THE COURT: I don't think so.

~R. SFRINKLE: You donlt think so?

THE COURT: No.
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MR~ SPRINKLg: We certainly respectfully object.
THE COURT: I think I would like to show, if
you want to vouch for the record, what you inten ed
to prove.

You have to do that. otherwise, it wouldn'
amount to anything.
MR. KNOWLES: We have another motion. We have
motions to last as long as that one right there.

THE COURt: What other motions?
MR. KNOWLES: Your Honor, he is going to offer,
of course, the tape recording, and I think the
tape recording ought to be authenticated now,
in chambers, rather than having that done before
the jury.

The jury is all wired with earphones and
everything.
MR~ AXELSON: Judge, I wi11 be happy to put the
evidence on.
THE COURT: Let's open court and tell them we
are winding up a few details.

* * * * * * *
(In open court.)

DEPUTY SHERIFF: The jury has been called.
THE OOVRI: Ladies and gentlemen, we will get
underway in a few moments. We have been on

***~j
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see somebody in the room, don't go and talk to

them; in the restaurant, I mean: anywhere. Do

not, because you all are not to talk to anybody,

and you are not to discuss among yourselves the

case yet, because you haven't heard enough to

discuss it. so I want you to keep it - just make

no discussion.

If anybody sitting near you says anything

about the case, you get the Sergeant to go and

tell those people to shut up and not talk about

it. He will go over and do it.

I don't want you all to be influenced by

anything that you hear outside of the courtroom •

In other words, we want you to hear the evidence

here, and not from some other source.

Go in the jury roan until they can get the

machine here to take you.

* • * * • • *
(Court reconvened after luncheon recess.)

BETTY SOUTHALL, witness having

first been duly sworn, was

called to the witness stand

and upon being examined,

testified as follows:

DIRECT EXAMINATION
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B. Southall - Direct - Mr. Axelson

MR AXEL 0 J:

2

11

4

o
A

o

Would you state your full name, please.

Betty Southall.

Mrs. Southall, in September or 1~76, where

e were you working?

6

7

10

"

12

18

A

Q

A

Q

A

Q

At Carma's Chicken.

Where is that located?

On Elm Avenue.

In the City of Portsmouth?

Yes.

(Photo shown to defense.)

.Is this the business that you worked at?

Yes.

14

16

16

MR. AXELSON: Your Honor, the Connnonwealth would
move to introduce the photograph of Carme's Chick

as Canmonwealth's Exhibit #1.

17
MR. SPRINKLE..:.. No objection, Judge.

THE COURT: "Commonwealth's Exhibit Hl."

MR. AXELSON:
110,

20
Q Could you tell the members of the jury same

21

22

211

of the other people that worked there, please, at that

time?

That night?

24
o
A

Yes, ma'am.

Mr. Marks and I was working.
1
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Q Do you know his full name?

2

3

•
II

A

Q

o

Mr. Ernest Marks.
Mr. Ernest Marks?
(Photo shown to defense.)
Now, can you identify the person shown in

II this photograph?
7 A That is Mr. Marks.

e Q This is Mr. Marks?
0 MR. AXELSQN: Your Honor, the Commonwealth would
10 ' move to introduce the photograph of Mr. Ernest P.

" Marks in evidence.

THE COURT: "Commonwealth's Exhibit 82. II'
12

13 MR. AXELSON:

14 Q Mrs. Southall, were you working there on the
Ie evening of September 9 and the morning of september 101

III

17

18

HI

20

A

Q

A

o

A

Yes.
What time did Carma's Chicken close up?
It was about a few minutes after 12:00.
All right. Did you leave at 12:00?
Yes. It was a few minutes after we left,

21 because we have to clean up. Sometime we leave about -

22 Q Who is the we you are referring to?

28 A Mr. Marks.

24 Q And yourself?
A Yes.' 82

215
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Q Tell the m~nbers of the jury what happened

2 as you were cleaning up and as you left on that evening.

8 A After I left, I went out - I went out the

• door* and Mr. Marks went out to his car. I usually go

5 pick up my children at my mother's house. That 1s about

6 2 blocks fran Carma's place.

7 I got a half block from Carma's Chieken,

8 and I heard Mr. Marks arguing with 3 people, and I turned

g around and they were struggling with Mr. Marks.

10 Q Who was struggling with Mr. Marks?

11 A The 3 men were struggling with Mr. Marks.

12 0 3 men?

18 A Yes.

u Q Were they black men or white men?

HI A It seemed they were black. It was dark

18 outside , and so while I was welking towards my mother's

17' house, I heard sane shooting.

IS
Then I ran to my mother's house. Then I

called the police.

20

.21

Q

men were?
All right. Were you able to see wh'o theae
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since that day?

2 A No.

Q Did you look back after you heard the shooti ?

4 A No.
MR. AXELSON: Your witness.

1I CROSS EXAMINATION

7 EXAMINEp BY MR. KNQWLE~:

8 Q Mrs. Southall, do you know a man by the

g name of Joseph Brown?

10 A Yes.

" o Did he come to Carma I s Chicken? Has he been.

12 there to purchase chicken at all in the past?

13 MR. AXELSON: Your Honor, I object to this line

of questioninq. I would like to approach the

115 bench on it, if we may.

(Counsel approach the bench.)

'7 "MR~KNOWLES:

A Yes, he has been there.

A Yes.

Q So you do know a man by the name of Joseph

Q Has he ever been up to Carma' 8 that you are

84,Okay. Has he ever had any problems with.Q

IS

,g Brown?

20

2'

22 aware?

21!

2.

Mr. Marks at Carma's?
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85
Exhibit

photo-

of 19761

I
I

!
Ithere in September
I

***

* * * * * * *

Were you working

Where do you work, Mr. Hofler?

Hinton B. Hofler.

No.

How about Diane Flythe?

was called to the witness

Yes, sir.

HINTON B.HOFLER, witness

Yes, sir.

havino first been duly sworn,

No.

testified as follows:

stand and upon being examined,

620 Elm Avenue, carma's Chicken.

A

A

A

I
Okay. Do you know a lady by the name of,

I
I
I

I
I

No. not as I know of. Not by that name.
!MR. KNOWLES: That is all, Mrs. Southall.
I,
I
(

!
I
I
IDIRECT EXAMINATION ! '
,

IWould you state your full name, please, sir?
I

o

Q

Karen Hampton?

EXAMIN@ BY MR. AXELSON:

IAnd did you know Mr. Ernest P. Marks?
I
IMr. Hofler, I am going to show you a
Igraph which'has been introduced as "Commonwealth's
I

2

8

8

7

II

'4

16

14

18

12

26

, 10

~r6 0

17 A

18 0

III A

20 Q

21 A

, 22 0

23 A

24 0
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for him~

THE COUgT: You may step aside.

* * * '* '* * *
CAROLYN P. SIMMONS, witness

having first been duly sworn,

was called to the witness

stand and upon being examined,

testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. AXELSON:

177

11

12

;3

Q

A

Q

Would you state your full name, please?

Officer Carolyn P. Simmons.

What is your connection with the Portsmouth

Police Department?

18 A I am in Uniformed Patrol Division, aaaioned

'e to A Watch Division.

Q Were you working the evening of September 9

Ie and th~ morning of September 10?

Yes, I was'.

20 Q Did you receive a call to go to the corner

21. of County and Elm Street?

22

23

24

28

MR. KNOWLES: Your Honor, I object to Mr. Axelson

leading the witness.

IHE COURT: Well,-

MR. AxELSQN: Your Honor, Mr. Knowles' obje~t1on

***
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THE COURT: ,They said they could se. it.

2 JUROR[,:, We can't hear very well.
8

e

7

8

MR. AXELSQN: Lean forward and speak into the

microphone. Say something, testing.

Can you all hear that now?

THE COURT: Count one, two, three, four.

Can you all hear?

(Affirmative. )

9 MR" MELSON:
10 All right. I show you IICcmmonwealth IS Exh1bi t

11 H2." Is this the photograph of the man you found there?

12

18

14

A

Q

A

Yes, sir, 1t is.

What condition was Mr. Marks 1n?

As I said, Mr. Marks was in a crouched

,epesi t~on around the stoop. He was b1eed1nq profusely from

16 what appeared to be a gunshot wound approximately 1 1/2

17 'inches in diameter, and it would be in the extreme upper

18, cavity of the abdanen.

Q Would you stand up and point out to the Jury

20 wh@re you are talking about?

21

22

A

Q

(Stands up and indicates.)

Did you question Mr. Marks as to how he came

28 to receive these injuries?

24 A

Q

Yes, sir, I did.

What did you say to him?
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A I asked him who did this to him. He said

2 3 black males.

I asked him had he been robbed. He said

.;4 yes.

I asked him did he know who shot him. Be
e said no.

7 I asked him had he ever seen them before?

a He sai~ yes.

I asked him which way did they qo. He said

10 tow-ard Ida Barbour.

II Mr. Marks was going into shock. As I said,

12 he was bleeding profusely, and the ambulance arrived

138hortly thereafter and transported him to the hospital.

III th~t1

Ie

Q

.A

Did you ask him any further questions than

Asked him what they were wearing, and he

17 &aid he didn't know.

10 o
A

Do you know what time this all occurred?

Yes, slr. I received the call at 12 minutes

20 past - correction - 2 minutes past 12:00. I arrived there

21 at 3 minutes past 12: 00. Al1.

22

23

24

28

Q

A

Q

Portsmouth?

So that would be 3 minutes into September 10

Yes, sir, it was.

And this location was in the City of
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A Yes, sir, it was.

2

4'

MR. AXELSON: Your witness. gentlemen.

r-m.. KNOWLES: We have no questions, Your Honot.

* * * * * * *
DR. CHARLES o. BARCLAY, JR.,

e witness having first been duly

7, sworn, was called to the

8 , witness stand and upon beinq

g examined, testified as follows:

10 DIRECT EXAMINATION

11 IXN1INED BY HR" AXELSON:

la, please, sir?
12

1'4\

Q

A

Q

Would you state your full name and occupatio,

Dr. Charles .0. Barclay, Jr. I am a physici

You are also a Medical Examiner? Deputy

16 Medical Examiner f-or the City of Portsmouth?

17 A I am a Medical Examiner for the eities of

18
Portsmc~th and Chesapeake.

Ig
Q In your capacity as Medical Examiner,

20

21

Dr. Barclay, did you examine an Ernest P. Marks on the lOt

day of September, 19761

A Yes, sir, I eXillninedhim in the ball of the

23
Portsmouth General Hospital at 5:42 AM on september 10,

25 o NOW, Dr. Barclay. does this photograph,-
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which is marked as IICanmonwealth's Exhibit "2,11 is that

2, the man you examined on that date?

11 A Yes, sir.

4

e

6

7

MR. KNOWLES: Your Honor, may we approach the
..

ben,ch for just a second, please?

THE COURT: Yes, sir.

(Counsel approach the bench.)

THE ggURT: Well, I overrule your objection.

g MR. AXELSON:

10 Q Dr. Barclay, could you describe the conditio

I'

12

of Mr. Marks, especially the condition of hi. body at the

time you examined 'him, please?

13 A He was dead at the time I saw him. There

14 waS a wound 3 inches above and 4 inches to the left of

Ie l,piS navel that had been abraded and elongated by surgical

'6 procedures.

17

18

Q

A

What does that mean?

The wound had been partly removed and elon-

gated by the surgeons that had attempted to operate on him.

20

21

22

23

abdanen.

Q

A

Q

All right. What else did you find?

It was obvious it was a gunshot wound of his

Were you able to determine what sort of a

24 gunshot caused it?

25
A It was a shotgun type of wound.

***
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ALAN R. HARVEY, witness having
" Ifirst been duly sworn, was

called to the witness stand

and upon being examined,

testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. AXELSON:

185

8 and connection with the portsmouth Police Department for

8 o Detective, would you state your full name

10 the members of the jury, please?

II A Alan R. Harvey, Detective assiqned to the

12 Homicide and Robbery Squad, Portsmouth Police Department.

13 Q Were you so assigned in -September of 19761

14 A Yes, I was.
L

'" Q Specifically, on September 10 of 19761

III A Yes, sir.

17 Q All right. Did you respond. to a call during

18 the eerly morning hours of that date?

18 ,

20

21 '

Q

A

Yes,sir.

Where did you go?

We were dispatched to the - well, actually,

22 we were dispatched to P.-,rtsmouthGeneral Hospital in

r~ference to a shooting that had occurred at ca~a's Chick n

24 in the 600 Block of Elm Avenue. 91
28 o When you say we, who are you referring to1 .....



'j

I
ELIZABETH P. BERRY 186

FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA A. R. Harvey - Direct - Mr. Axelson

A Detective. Milo Gavin end myself.

2

3

II General?

Q

A

Q

Your partner?

Yes, sir.

What time did you arrive at Portsmouth

e A Within approximately 10 minutes after mid-
7 night. It.wouldhave been on the 10th.

e

II P. Marks?

10

Q When was.the first time that you Saw Ernest

It would have been at that time, in the
11. emergency room at Portsmouth Genera 1.

12 Q Now, this is the man that you sew in the
13 emerg~ncy room on that date?

14

15 L

18

Yes, sir, it is.

MR. AXELSON: Your Honor, for the record, he is

referring to "Commonwealth's Exhibit H2."

Q Detective Harvey, were you able to have any

18
eonversation with Mr. Marks?

111

2(,

21

A

Q

.A

Yes, but just very briefly.

What questions were asked him at that time?

We were attempting to find out if he could
identify anyone of the suspects involved, and at that22

23 point, he said no. He could only say that 3 black males
robbed him outside of the Carma's Chicken, and that they20t

had taken his wallet, personal papers, and approximately28
-
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$100.00 in cash that was in the wallet, and his radio.

2 He also indicated that 3 black males ran

3 in the direction of Ida Barbour after the shooting had

4 taken place.

7 EXAMINED BY MR. KNOWLES:
] ...•

I

.6

8

MR. AXELSON: Your witness •

CROSS EXAMINATION

Detective Harvey, did you testify some credit

8 cards were taken?

10 . A No. He indicated personal papers. At. the

11 time. we talked to him, he didn't specifically say credit
,

12 cards had been taken.; Jus~ p~rs9nal papers, items that

IS would hav,e been in his wallet.

14

16i'

Q

A

Did he describe to you the radio that was

No. The description of the radio came from

17 his family in a later part of our investigation.

18

18

1

A

Do you have that description?

Yes. It was a Panasonicradio. It was a

20 S-track player, also. Portable radio.

21 Q Do you have a photograph of that radio in

22 your files?

23 A I have a photograph of one similar to the

24 one he supposedly had. What we did was we went to the

26 pawn shops and checked, you 'know, during our investigatioii~
93
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and checked for all the radios that had been pawned that

2

4

7

would have fit the general information we had, general

description, and we found a couple that we thought would

fit, and we took those back to Mr. Marks's son, and he

identified the photographs as being, you know, looking

similar to the radio that belonged to his father, and of

course, neither one of the radios we recovered were, in

fact, Mr. Marks' radio, but they were similar, according

\I to his son.

10 Q .'Okay. Did you conduct any investigation

11 at the scene of the crime itself?

12 A Later. Approximately 2:00 o'clock in the
,

IS m.orning~ Detective Gavin and myself and Detective Stegall

. Hi we~"1t,back to the scene, and we searched the immediate area

Ie of the crime scene 3!1d all through Ida Barbour, hoping to
I

16 find sanething they may have dropped or sanethinq, but we

17' had no lUCK.

16

19

20

2\

Q

scene?

A

technician.

You didn6t discover any fingerprints at the

Well, Detective Stegall is our evidence

If any were discovered, he would have to

22 testify to that.

23 Q would he have been the one who conducted

24 that type of investigation, that aspect of it?

2S , A Yes, sir.
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2 what you testified to?

189

3

4 to us.

~

e

7

8

II

Ie

tl

12

13

14

III

1('1"

17

A Yes, according to what Mr. Marks related

MR. KNOWLES: We have no further questions.
Thank you, very much.

MR. AXELSON:' Call Mrs. Ernest P. Marks.
MR. KNOWLES: Your Honor, we would ask that
Detective Harvey stay around the court in case

we need him later.

* * * * * * *
NANNIE E. MARKS, witness having
first been duly sworn. was
called to the witness stand
and upon being examined,
testified as follows:

DIRECT EXAMINATION

18
EXAMINED BY MR. AXELSON:

20

21

22

please?
o

A

Q

Mrs. Marks, would you state your full name,

Nannie E. Marks.
And, Mrs. Marks, in September of last year,

23

24

1976, you were married to Mr. Ernest P. Marks, were you

not?

25 A That is right ..
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2 husband, is it not?
3 That is true.

MR. AXE1AQN: Your Honor, for the reeord, she is
referring to "Camnonwealth's Exhibit .,2.11

o Mrs. Marks, did your husband have any credit
7 accounts at the time, the nioht that he was killed?
8 A He had the credit card of the Bank of

9 Americard, and GEX.
10

1\"

12

13

1<1

18

Ie

Q

A

o
A

Q

A

o

Where did he carry these cards, Mrs. Marks?

In his wallet.

Now, are these his credit card., Mrs. Mark.?

Th«y sure are.
Is that his Bignature that appears on them?
That is his signature.
And on the back of this GEX card, whose

17 signature appears on the back of that?

JB ,

111

A

Q

'rhat is mine.
There is some tape down here because it 18

20 btoken~ but that is your signature?

22

A

Q

Yes, sir.
(Shown to defense.)

.a8

MR. MELSON: Your Honor~ the Commonwealth would
move to introd\aC8 Mrs. Marks' credit cards.
MR. SPRINKLE z No objection •
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3

4

THECOUR:J': "Carunonwealth's EXhibit *5. II I will

put them in an envelope. Put them together, and

put them in an envelope.

MR, AXELSON:

e o Mrs. Marks, where did your hus band carry

8 his credit cards?

A In his wallet.

8

9 I

MRt AXELSON:Mr. Knowles?

CROSS EXAMINATION

I
'0 . EXAMINED BY MR. KNOWLES:

11 o Only one question. Mrs. Marks v did your

12 husband carry with him a Panasonic 8-track radio-tape

13

1

player?
,

14 I
Ie

'8

17

18

19

1
20

21

22

23

~.I
28 '

A Be aure did. He took it every day to work.

MR. KNOWLES:No further questions fran

Mrs. Marks.

Thank you, very much.

THECOURT: Mrs. Marks, may I ask you how old

he was?

A Howold was he? He was. 59 years old.

THE COUR.r: That 1s all.

* * * * * * *
MR. AXELSON:Special Agent Morris smith.

Your Honor, the Commonwealthhas no further

objections if Mrs. Marks remains in the courtroan~ 97
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THE COURT: If she wants to stay here, she may.
You can do as you see fit. Stay or go,

II

7

8

'0

"

either way.

• * * * * * *
MORRIS N. SMITH, wi.tness having
first been duly sworn, was
called to the witne8s stand
and upon being examined,
testified a~ follows:

DIRECT EXAMINATION

EXAMINED BY MR. AXELSON:

,~ Q Would you state your full name, please, sir?

t:s ~ Yes, sir. My h_.e is Morris N. smith.

1dl 0 By whem are you employed?

.fs A lam a Special Agent with the Federal Bureau

4)f Invest.igation.Ie

17 0 FBI?
A Yes, sir.

18

0 Were .you so employed in September of 1976?
f~

And tlovember of 1976?
20

21

23

A

o
A

Yes, sir, I was.
What were youdoino for the FBI at that ttme?
Fran approximately March of 176 to January 14,

of 177, .1worked in an undercover capac! ty in Operation
2.

seawall.

***
8
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o All right. During the course of Operation

2 Seawall, what was your appearance like, Special Agent
3 smith?
4 A I had an Afro and a beard. I had lived in
& this area for about 3 1/2 years, and as a result of that,
6 I did have to change my appearance.
7 0 So you did not look, and do not look - or
8 did not look as you do now?
9 A No, sire
10 0 Special Agent Smith, I show you 3 credit
II cards marked "Canmonwealth's Exhibit #5," and ask you if

12 Iyou are familiar with these? If you have seen them before

IS today?

14

18

A

o
Yea, sir, I have.
When was the first time you came into con-

18 tact witilthose credit cards?
17 A I will get the date here. It was on
18 November 16. I p'urchased these credit cards at our second

III location on Shore Drive in Norfolk.

20

21

Q

A

Who did you buy the cards from?
I actually made the buy fram an individual

22 I knew as Slim &t that time. His true name was Edward Lee
Ala Davis.

24

28

o
A

Who else was present when the buy was made?
On that day, Curtis Moore from Portsmouth;". 99
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Edward Lee Davis, Michael Roberts, and a new individual

2

4

II

7

8

that we had never met prior to that time, by the name of

Mareus Joyner, came to our location.
The purpose was not to make any buys, but

to show them where thatoperat!on~wa. located so we could
do business with them in the future: and Edward Lee Davis
just pulled these credit cards up and stated he had been
holding them for 2 o~ 3 months, that he would like to sell

them"
10 o All right. Did Michael Roberts have a nick-

II name? Was he known to you by a nickname?

12

13

14

A

o
A

Yes,. sir.

wnat was the nickname?
His nickname was Charles and Charles B. And

it'wasn't until, in fact, November 16 that we got his true
name~ as well as Edward Lee Davis's true name.

17

18

19

20.

o
A

Q

A

o

What name had CUrtis Lee Moore gone by?

His true name.
curtis?
Yes, sir.
Did you see CUrtis and Charles or Michael

22 Roberts at a later date?

23
A Yes, I did. I saw them on the 9th of

25

24 I December, and
o

again on the lOth of December.
~~o was with Charles and curtis on the 10th

00



A An individual they brought to us, who is

o Where were you when you met with the••

seated at that table. we were introduced as Charlie Red.

I
I
I

I
J

t
I

I

2

s

4

II

II

7
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Of.December?

Charles Lewis Ellison.
o Are you referring to the Defendant?
A Yea, sir, I am.

196

8 3 inc1ividuala on the 10th of December?
II A we were at Agent Don Stenham's apartment.
10 We both used the apartment on nwnerou8 occasions. It was
11 3849 Flowerf1eld Road, Apartment C.

12

18

14

III

o
A

Q

A

In the City of Norfolk, I believe?
Yes, sir.
wae there a recording device in the apartment?
Yes, sir, which had, I think it was a 3ar

Ie

I 4-hour tape that was secured inside a bar which separated,
17 more or less, the kitchen from the living room.

18 o Was the conversation that you had that.
10 evening taped?

20

21

A

o

Yes, sir, it was.
Approximately how long did the conversation

22 last?

23 A I think on the 10th it was slightly under
3 hours. I think the evening before it was a little over. 101-

24

211 0 All right, Special Agent 8mitht would you



ELIZABETH P. BERRY 197
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA M. N.' Smith - Direct - Mr. Axelson

describe the lan~uage that was used during the course of
2 thia evening?
3 A Yes, sir. The part that we played in posing

• as criminals ourselves -
MR, KNOWLES: Your Honor, if we may - I hate to
interrupt the officer's testimony, but it seems

7

9

10

11

12

14

III

16

17

18

19

20

21

to me that if the ladies and gentlemen of the
juary, and the rest of us, are goinG to hear the
tape, that the language on the tape would speak
for itself, that it doesn't need explanation.
MR. AXELSON: Your Honor, it 1s perfectly proper
to ask him about the language that i. going to

be used.

We are going to offer the tape any minute

now.

MR. KNQWLES: Well, I think the tape can speak
for it8~lf, Your Honor.
THE OOURT: I overrulf!iyour objection. There's
no objection to it.
MR, K~0W1cES: Please note our exception, if you
will.

22 A The language is very vulgar in the tape.

211 whether it was tape recorded fran that apartment, we

23

24

In fact, every transaction, whett~r it was a buy at our
store front, whether we were out at a bar at night, or

02
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2 .

played the part of a hood.
We lived the parts, and we felt to be

aecepted, you had to get right down in the dir~. You had

4 to act like an animal, and the language is going to be
~. very crude. I'

/

/I

8

g

10

MR. AXELSON:

Q

A

o
A

When you say we, who are you referring to?
Agent Stenham and myself.
He was also present that evening?
Yes, sir.

." THE COYRT: What was his last name, sir?
12

13

14

A

MR. AXELSO~:

o

Stenham. S-t-e-n-h-a~.

Special Agent smith, can you identify this

1ll cassette'
Ie

17

A

Q

Yes, sir, I can.
Have you played the material, listsned to

18 the material that is on that cassette?

19

20

A

Q

Yes, sir, I have.
Does that represent a portion of the con-

21 versation that took place that evening?

22 A Yes, sir, it does. It is an excerpt fran

23 the lengthy tape that we made.

2~ conversation as it occurred on the.evening of December 10,
24 o Is it an accurate representation of the

03



is an abridgement of what actually was taken,

A No, sir. Excerpts that were taken fram the

MR. AXELSON ~ Your Honor, the Carunonwealth would

199

not the whole tape?

move to introduce the tape in evidence.
THE coURt: That is an original, isn't it? It

A Yes, sir, it is verbatim.

ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS
NORFOLK, VIRGINIA M. N. Smith - Direct - Mr. Axelson

1976?

4

7

2

8

a

entire tape.

10 MR. KNOWLES: .Your Honor, as we noted when we
,,, beqan ~he afternoon sessions, there are certain

'2 que.~ions about that tape that we would like to

'3 . discuss with Your Honor.
THE COURA= I think you have a right to ask them,

Ie and put it in the record.

16
MR. AXELSON: Your Honor, are we going to take

17 this up out of the presence of the jury?

18 ,
MR. KNOWLES: It involves certain portions of

HI :
the tape. I think it involves sitting down and

20 listening to it so we can identify to the COurt

21 those portions we feel are objectionable.

22 tHE COURT: Do you want to - you mean you want

23
to take it up in.the -

201
MR. KNOWLES: Yes, sir. There is a player back ';104

211
there. We would like to identify those portions
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that we feel need the Court's ruling.
THE COURT: Of course, I don't know what they

are. He says it is -
well, we can take it up. I unt!erstood him

to say that that accurately reflected -
MR. AXJ!iLSON: That is correct, Your Honor.
THE COURT: - something that was taken off the

3-hour tape.

10

A

o
Yes, sir, Your Honor.

(

In other words, you played the 3-hour tape

II

12

13

14

16

l7

18

Ig

20

21

22

23

24

and recorded a part of it?
A (Nods. )

o And that is apart that came off that 3-hour
tape. Isn't that what I understood you to say?
A Yes, sir.
THE CQURT: Are there aane parts of that that you
have scme objections to?
MR. KNOWLI~: Yes, sir.
THE COURT: .we11, I haven't heard them. I don't
know. Maybe we.will have to hear them in the

conference roan.
MR. KNOWLES: Yes, sir.
THE COUR:l:: All right, sir.

(Present in chambers : The Court, the :05
28

Defendant, Messrs. Axelson, Knowles, and Sprinkle,

***
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2

3

.5

II

7

9

10

11 '

12

13

14

til

III

17

18

19

20

21

22

23

COURT REPORTERS

NORFOLK, VIRGINIA M. N. Smith - Direct - Mr. Axelson

at a later time.

THE COUR',r: Do you all have any objection to that

MR. SPRIN)SLE: Judge, he told us this morning he

has heard the thing 8 times. I don't know why he

has to hear it again. He can testify from his

own recollection.

The witnesses were excluded. We moved to

separate the witnesses. He has heard the tape

8 times.

~HE COURT: I don't want to run into any diffi-

culty. as you well know what the Supreme Court has

done with that.

MR. KNOWLES: That is fine, Your Honor.

THE COURT: Let the record show -

MR. SPRINKLE: He states he can hear what is

going on.

THE COURT: I want the record to show that.

MR. AXELSON: There should be a slight hiss

right now. Can everyone hear a slight hiss?

(Jurors shaking heads at first: then nodding.)

(Tape is played through.)

MR. AXELSON: All right, Your Honor, I have some

additional questions for the witness.

"

211

Your Honor, I am going to move a chair up.

here (referring to what was formerly the desk

06
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provided for probation officers when they attende

trials). It isa little bit easier for me.

3 Mlt. MILSON:

4 Q Special Agent Smith, is that the conver-

! sation as it occurred - is that the portions as they

6 occurred on the evening of December 10, 1976?

A Yes, it is. .•
6 .MR. AXELSON: All right, Your Honor, I am going

I • to begin playing the tape again. I am qoing to

10

11

stop at various points and ask Special Agent

Stenham to identify the speakers.

12 A Smith.

13

1~. ,

MR. AXELSON: Excuse me. Special Agent SInith.

MR. SPRINKLE: Just a minute. Do you have the

transcript in front of you?

16
A Yes, I do.

17

, 18

20

21

22

MR. SPRINKLE: I don't think he ought to have

the transcript in front of him if he is going

to identify voices.

If he is going to identify voices, he ouqht

to have it after the tape, just like the jury,

not what is typed •.

:13 MR. AXELSON:
Q Did you yourself prepare the original of 1L , ,

28
that transcript?



MR. AXELSON: Your Honor, he is referring to

I'
I,
I
I
I

2

3

4
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A. Yes, I did.

Q From listening to the tape?

A Yes.

214

8

7

8

II

1.0

notes that he himself made. I think it is proper.

MR. SPRINKLE: He can ref resh his memory, but not

have the whole statement there.

THE COURT: I thought he had been over all this

carefully before, had he not?

MR. SPRINKLE: I believe he said this morning -

11

12

o
A

You listened to the tape 8 times?

At least.

13

14

III

18

18

111

20

21

MR. SPRINKLE: I am sure with that many times,

he can identify the voices off the tape just

like the jury has to, or anyone else has to.

THE COPRT: He can use his notes over the tape.

(Tape is being run a second time:

JOE: Red, how you doin?

RED: Huh?

JOS:: How you doin?)

MR. AXELSON:

22

23

24

211

Q

A

Who was that first voice?

I didn't pick that out.

(That portion of the tape was rerun.)

That.was myself, "how you doin?"
1.08
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Q

o
A

M. N. Snith - Direct - Mr. Axelson

Who were you speaking to?

I was speaking to Charlie Red.

The Defendant?

Yes, sir.

(Tape:

215

LUCKY: Ya got problems I understand.)

1 ,

I

10 '

It

o

A

Q

Who was that?

That was Agent Don Stenham.

Also with the FBI?

Yes, sir.

(Tape:

12

14

til

Ie'

17

RED: Yeah.

LUCKY: Well maybe we can help you out.

JOE: What do you want, to get out of the area?

,RED: Yeah.

JOE: Where you wanna go?

RED: Anywhere.)

18
Q Whose voice is answering those questions?

Ie

20

21
both on.

A That is Charlie Red. Charles L. Ellison.

I am having trouble. I wi 11 just put them

22

23

Q Can you hear my questions with that?

Yes.

24

:ill

(Tape:

JOE: Wher@ you wanna go? 1.09
f , ,
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2

•

Il

7

8

II

'0

"

12 -

13

j4

III

RED: . Anywhere.

LUCKY: What's your choice, what's your preferene ?
RED: Huh?
LUCKY: We didn I t make any plans for ya, we wante

to talk to ya first.

RED: Right.

LUCKY: You don't know us.

RED: Right.

LUCKY: we don't know you.

RED: Right.

LUCKY: Did you talk to your boys?

RED: No.

LUCKY: Talking about our little talk last nioht?

RED:, (inaudible) did what.

LUCKY: Have you talked with CUrtis and •••

JOE: Char les.18

17 LUCKY: . . .Charles about what we talked about

18

111

20

last night?

RED: No.)

Q Who was present while this conversation was

21 going on?

22 A Agent Stenham, myself, Charlie Red, Curt1s

23 Moore, and :11ehae 1. Roberts.

21l

Q

A

And who is the Charles that is referred to?

That is Michael Roberts.
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RED:

JOE:

RED:

M. N. Smith - Direct - Mr. Axelson

(Tape: "- talked about last night?

No.

You didn It tell him we were. • •

Right.

217

, ....

6

7

8

to

11

12

13

14

III

16

17

18

111

20

21

22

23

24

LUCKY: We we got we got a 1ittlesanething going,

alright.

JOE: Yeah, see, you kinda fucked up ~ur plana

here. we planned on using you around here now,

you know.

LUCKY: Had a hell of a job for you.

JOE: Yeah.

LUCKY: We been doing business with Charles and

Curtis and Slim rest of urn, quite awhile. Gotta

little something going here. we got sanething

going in Portsmouth. Gonna get something going

:i.nPortsmouth. CUrtis, Slim, Charles are gonna

run the place. We needed a fourth man •••for a

couple of reasons. And .••

JOE: Well that's out of the picture now.

LUCKY: Uh, you came highly recanrnended. Now

we're not, we got people up north we ship all our

shit to, alright. We got contacts up there that

are pretty good. We got contacts in D. C. that

are pretty good. I gotta call today 'bout you

211
from Curtis, said you in a little bit of trouble.

111
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+-

3'

4

!l

7

to

11

12 .

18

14

III

til

17

111

20

22

23

Nothing real serious but nothing that can't be

takin care of but•••
RED: Right.
LUCKY: You're a little bit too warm now to•••

JOE: TO stay in Portsmouth.
LUCKY: •••For 'Working as a fucking alter boy

at,the church right?
RED: Right.
LUCKY: So I made a couple of phone calls in view
of the fact 1f you're interested, if your not
interested, fuck it, I'll •••
REO: 'm interested
LUCKY: We can use you, we can use you, we'll put
you to work. But you can't do it now what we
talked about last night with this situation
changing, but uh, we can make the proper calls,
we don't know where the fuck you wanna go. I
got good contacts. I said I, Joe and I, I can get
good contacts in D. C. good contacts in New York.
Wanna go somewhere else, it's gonna take .••
JOE: Jersey, Baltimore, really anywhere, but•••
LUCKY: Depending where you wanna goo You can't

do it .•.

RED: I'm I'm ready to go to California.)

Q Who was that that just responded there? 1



That was Charlie Red. He said he would

I

j

I
I
Lr.
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A
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2

II

'7 .

,
,.

10

II

12

13

14.

I'
17

Ie

I'
20

21

211

211

like to go to California.
(Tape:

LUCKY: California.
RED: Yeah see uh.
LUCKY: Well, I'll tell ya, another reason we
didn't do anything, number one we didn't talk to
ya, wanted to talk to you first. Two, you're so
fucking hot right now I'm afraid to make any move
at all because you can I t take a bus, you can't
take a fucking plane, cause they got them staked
out. I know they do, you know they do, but, see
the difference is this. I been in your shoes,
right, so I can sympathize with ya.
RED: Right.
LUCI<Y: I know what the fuck you Ire going through,
know what the fuck's going through your head and
I know what your stomach feels like, it'. like
in fucking knots, right? You're running; you
don't know who the fuck you can trust.
RED: Right.
LUCKY: However, you're not dealing with the
fucking locals, you're dealing with the Feds.
RED: Right.
LUCKY: That I s the problems you got because,they .13



RED: Uh.

RED: Huh.

of mine house, I'll be safe there.

RED: Right.

220

(Inaudible)

,.

M. N. Smith - Direct - Mr. Axelson

LUCKY: That's the problem, they got the fucking

they got the fucking local. See a white man in
1 4

LUCKY: Thatis the problem, that's the problem •••
bank got robbed••.

LUCKY: See, here's the reason we didn't pick you

last night if I'd a know, I didn't know a fucking

LUCKY: Joe went through the area today, alright.

LUCKY: You're sure you're safe?

RED: Yeah, I was safe you know, I was at a frien

LUCKY: Which we we're careful gotta be careful.

don't give a fuck about time, so we canlt move

state, they got the G, they got got the Feds,

RED: Friend of mine (inaudible)

up.

tonight.

They got they work twenty-four hours a day: they

JOE: Shit I wouldn't taken him back over there

JOE: You know •

got fucking outlets allover this fucking country•

right now?

JOE: Are you pretty safe where you're staying

ELIZABETH P. BERRY
FAYE B. CHAPMAN

COURT REPORTERS
NORFOLK. VIRGINIA
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I
,
I
r .1

I
2

3.

4

II

.. 8

,

8

II

10

II

12.

la

I~

III

110

"
18

III

20

21

.22

23

24

211



RED: Yeah.

RED: Yeah.

for ya.

221

M. N.

where you gonna be when I can get you outta town

here around the ocean. Go somewhere else where

RED: Right.
\

brother, they gonna nail ya.

out of Portsmouth. That's where they're looking

LUCKY: Alright, you wanna take a place around

LUCKY: •••I'mnot telling you nothing. I'm just

LUCKY: Fran practical views, uh, I got a couple

LUcKY: We're thinking of you as well as us.

of suggestions, you can take urnif you want, I

disagree you fucking tell me. Alright, just stay

safe cause Joe cane up with a good idea; if you 1 :5

RED: Right.

gonna give you, there again, you di8eqree or you

do, we'll •••

don't give a fuck, I'm not telling you what to

fuck (Inaudible) right? only suggestion I'm

you can be safe, give me your number, let me know

that area picking up a couple colored dudes,

,giving, I'm just throwing out suggestions, you
'don't like um, say fuck you Lucky, I don't like
,what you're saying, and I won't say no more, the

ELIZABETH P. BERRY
FAYE B. CHAPMAN

COURT REPORTERS

NORFOLK, VIRGINIA
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don't like it, fuck it, tell us.

222

4

II

7

o

10

12

'4

III

HI

11

18

"'
20

. :i'

23

24

211

JOE: Well California could come a little later,
but •••

LUCKY: (inaudible) California.
JOE: But the thinq is we run car carriers out
here with cars when we get six, eight, twelve,

fifteen, we will •••
RED: (inaudible) D. C. would be alright.
JOE: •••give you a ride.
RED: D. C. Be alright.
LUCKY: D. C. be alright?
RED: Veah.

LUCKY: When we got a load to D. C. coming?
JOE: we'll have sane going out next week whieh
will be better than moving now.
RED: Right.
JOE: Cause ain't nobody's gonna stop a truck
car carriers, they're not gonna do it. Tha~'.
better than getting on a bus or on a plane all
this shit.
RED: RightG

LUCKY: Alright. Let me lay it out on ya, alriqh ?
First of all, the (inaudible) you wanna work for
us right?
RED: Mmm.
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LUCKY: Number two you wanna get out'a town?

RED: Right.

LUCKY: We'~l get you out'a town. You stay •••

stay cool. Three - three maybe four days. We'll

get ya out. We III get ya out, but you gotta get

when it's safe. Number three, we told you guys

last night. Ah, look, you're a friend of theirs,

you're a friend of ours. I feel like you're

confidin' and trustin' in ••• What the fuck you

got more to lose than I do_ Put me in the trick

bag, I'll put you in the tri~k bag. Alright?

RED: Yeah.

JOE: They can't put us in the trick bag, we ain't

we ain't done anything. We're sitting here • • •

in in uh apartment. • •

LUCKY; If ya work for us, there's oertain times

which happen, that happen to us. Where some

people need to be talked to a little more.

REO: Yeah.

LUCKY: Alright? And, how far you willing to go

for this (inaudible) • • Ub, how far you willing

to go if the opportunity cames up where you gotta

shit or get off the pot?

RED: (Inaudible) down there, you know.

JOE: See somebody last night and, you know,
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without sayin' who, it had to be somebody where

you said you had to, what, icewater in your veins

All right. That's good if you got it. Thatls

real good. You know? You're pretty cool or you

wouldn't be sittin' there like you are.

?-? (Inaudible) ••• cool?

.TOE: (Inaudible) t;alkinI about Portsmouth.

LUCKY: Well, we'll ru~ into the same problems

no matter where we go.

CURTIS: Yeah.

1\ LUCKY: (Inaudible) problem right here. Right

\2

\4

Ie

16

here in fuckinl Norfolk. Same motherfucker comes

in and he says hah, ba ba ba ba. You gotta do

somethin' •
JOE: Well, here's somethinl thatls important,

really, what do you want to do? Alright, you're

17 not • you're not, uh talkative outgoing guy.

18

\9

20

21

22

28

You couldn't .•. you couldn't work a counter

in a place. I don't believe. You could, but it

.• 1t wouldn't be your thing, you know. You're

not Bull shitter number one. You know. What do

you wanna do?
LUCKY: Alright, say we need a person to take.

. ''<r "'"" '~

, 24

, 2e

,. ".. ~-, ' .

Thatls give us some shit. You willing to take
I',.

care of lem for me? 18. '

, .
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RED: Ri9ht, that's what I want to do.

2 LUCKY: You ever done it before?)

4

Q All right, who asked that question?

Agent Stenham asked the question, and

e Charlie Red answered.

6 (Tape:

7

8

9

10

11

LUCKY: You ever done it before?

RED: Yeah.

LUCKY: When was the last time you killed somebod ?

RED: When we •.. when we hit that uh place uh

Carma's in Portsmouth.)

12

18

14

Q

A

Whose response was that?

That was Charlie Red's.

(Tape:

HI

\7

18

19

20

22

2.

LUCKY: What is that?

RED~ Carma's.

LUCKY: Commons?

RED: Carma's, yeah.

LUCKY: commerce?

RED: Uh ..• Chicken snack place ••.

JOE: Street?

LUCI<Y: Huh?

RED: Chicken snack • . • uh, chicken uh, place.

LUCKY: Chicken place.

RED: And sells chicken snacks (inaudible) 119
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2.

a

CURTIS: Snacks, you know, (inaudible) snacks.

JOE: That's a robbery though. You didn't go

there to kill him, right?

4 RED: NO, we uh, you know
II JOE: (Inaudible) . . .
6 RED: (Inaudible) you know, we didn't have to kill
7

a

8'

Hi

l'

12

lS!

I

14

ttl

I
te

17

1e'

him, you know, but he seen our face, you know,

and •• .)

Q Whose response was that?

A That was Charlie Red also.

(Tape:

LUCKY: You showed face again, right?

RED: Right.

JOE: Alright, but •••

LUCKY: What'd you kill him with?

RED: A double barrell

LUCKY: Shot gun.

RED: Right.)

20

21

Q Who was answering those questions?

That was still Charlie Red.

(Tape:

22

23

24

LUCKY: He's the one I read about in the paper?

RED: Yeah.

LUCKY: How much money'd you get out'a that?

JOE: Nothin'.
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LUCKY: What'd you get?

RED: I dind't get nothin'.

LUCKY: You didn't get no money at all? You Qat

4

II

II

1

8.

'0

11

zero?

RED: Got uh, we got his wallet, you know. But,

you know, we didn't get no big money.
LUCKY: How much money' d you qet? How much

monay'd you get?

RED: How much money we got in the wallet?

LUCKY: Yaah~ Don't bull shit ma now cause I
\

know what the • . • what the answer is.

12 RED: Ra. I don't know exactly how much we

is '

14

III I

got out1a (inaudible) the wallet.
LUCKY: Give me appro••• approximate amount.

You got a hundred dollars~ right?) .

III
Q Did he respond t.o that question;( "You got

i."
j

'7 II. hundred dollars, right?"

18
A I will have to look at my 302. I dictated

,~ I that
20 I

right after~' (referring to papers)

Yes, sir, in that particular instance he

,

21

22

211

. 24

did nod "yes".

(Tape :

LUCKY: You got a hundred dollars. right? That 's

it ridiculous. Let me ask you this. Let me tell

211
ya this.
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RED: Alright.

LUCKY: Here's the reason I'm tellin ya this.
We ask to hit somebody. You ain't watkin' for

fuckinl peanuts. A hundred dollar bill for

Christie sake, I'll get two (inaudible), I'll

give somebody a hundred dollar bill to clean your

fuckin' shoes.

RED: Right.

LUCKY: Mechanic's a hit man.

RED: Right.

LUCKY: You're gonna be a fuckin' mechanic and we

give you a goddamn contract, you're 90nna make

more than a hundred dollars. Make a lot more.

Fuckin' hundred dollars, you light your cigarette

with.

RED: Yeah.

LUCKY: So, lim sayin' are you sure you're ready?

RED: I'm ready.

LUCI<Y: To leave the fuckin' amateurs and get in

the big leagues.

RED: Right.

LUCKY: Instead of blowin' some fuckin' guy

away with a double barrell shotgun for a lousy

hundred dollar bill, you gotta split three ways,

two ways, four.ways (inaudible) gives a fuak,
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2

You gotta (inaudible) you did it on your own, you

still

JOE: well, he didn't know he had a hundred

II I

dollars, still, you know.

RED: Yeah.

LUCKY: That's what I'm saying.

, CURTIS: Hundred dollar bill (inaudible)

10

11

12 '

18

14

181,

III I

"

18

III

20

21

22

29

LUCKY: This is What I'm talkin' about, and I

want you to think about it, and I want you to

think about it good.

RED: Yeah.

LUCKY: 'Cause I'm not qonna say it twice. If

you're ready for this, we're ready to ••• to

give you a fuckin'educat1on.

REO: lIm ready.

LUCkY: How old are ya?

RED: Twenty-one.

LUCKY: Twenty-one. I was twenty-one when I

started, too. I was twenty-one when I went to

jail the first time too for my first big mistake.
JOE: Yeah, and now you're twenty-tm:eeand

rotten.

LUCKY: it'wenty-three shit. I wish the fuck I was

twenty-three again. Now this is what I'm talkin'.

No"" you make goddamn sure in your own mind you're
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not just blowin' smoke up my ass.

2 REO: Right.

LUCKY: Cause if you are, it's <;Jonnabe your ass.

got lcewater in his fuckin' veins. And you look

what ••• what we, we're told last night like Joe

like the man they're talkin' about. But you need

. .

And you're

I'm'watchln' you.

(inaudible) •

But you',re not.

(Chuckles) •

Now we need people.

I,' d be nervous.

LUCKY:

REO: Right.

You're calm liS a cucumber, even thouOh, give a

you're fuckin' ••• you're ealm as a bastard.

she .• even (inaudible) shake a bit. If I had

a little education.

pressure that I had on ••. that you have, I'd be

LUCKY: Alright.

said, CUrtis and Charles said we got a man that's

RED: Yeah.

LUCKY: If ,it's done right.

LUCKY: For the average hit, we'll 01ve lifty

you qet that real quick. Real quick.

T.JUCKY:If it' B done wrong, it ~s genna cost you
..~:l

thousand •

CURTIS:

JOE: Now, when you're not workin' for peanu~,

RED: (inaudl ble). • •

II

4

e

0

7

8

0

10 '

lj

12

18

14

Ie I
10

\7

18

10

20

2' ../

22

28 Ii
24

2e
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fifty for fuckin' burial fees. But you get an

education before (inaudible).

CURTIS: Uh (inaudible) •.• 1 may come in that.

JOE: We're not in to kill some ••• soma, you

know.

CURTIS: (Inaudible) •

LUCKY: Alright •••

JOE: It's not much money if you don't stickJyour

fuckin'ass out.

CURTIS: Hey, I get my hands on fifty thousand.

LUCKY:. Who's the trigger man on that job, you?

RED: What?

LUCKY: Who was the trigger man, you?

RED: Yeah.

LUCKY: Alright.

JOE: Did you enjoy it?)

, 7

18

19

20

o
A

o
A

Who was answering those questions?

This was also Charlie Red.

Who was asking the questions?

Well, Agent Stenham and I both. The last

21 question, I asked.

22
Q what question are you referring to?

23 A I said, "Did you enjoy it?"

24
(Tape:

25
RED: It was alright. 1
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.1

2

3

4

7

8

9

10

11

12

\8

LUCKY: Divine?

(Laughter)

LUCKY: (Inaudible).

JOE: You're not gonna even go home and cry .•.

RED: (Inaudible) •••

LUCKY: You're alright, brother, you alright.

JOE: Yeah.

LUCKY: You're alright. You're alright, you're

cool. You are. You're a cool fucker. Joe, I

think we can take a chance with the man. What

d'you think?

JOE: Well, I think you got a chance. He's •••

he's the one taking the chances. I think we ••.

,4 * * * * * * * *

'8

KNOWLES~ Your Honor, while we are a pause in the

tape -

17
Q special Agent smith, Curtis Moore injects

1 B

19

from time to time in this conversation some

statements, did he not?

20

21

A

Q

Yes, sir, that is correct.

He just, I believe, injected one, "Hey, I

22
get my hands on fifty thousand."

23

24

A Yes, sir ..

(Tape:

25
JOE: See, you got no hangups killin' somebody

26
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2

just for the hell of it.

REO: That's right.

(Inaudible)

4

II

7

8

9

10

12

18

JOE: A hundred dollars. Black, white, you don't

give a fuck.

REO: Mm. It don't make no difference.

JOE: You never killed anybody like that, though,

have you?

REO: What?

JOE: Just cause somebody said do it, here's some

money.

RED: NO. But I'll do it, for money with it.

JOE: All right, you, you're fightin for you ass

when you shot that old fucker, you know.

14 RED: Right. (laughter)

* * * * * * * * *

16

;7

18

20

21

22

2!

24

JOE: We got to talking bout that l~st night,

I shouldn't said nothing. That's gotta be a let

down~ Stick your fucking neck out for life and

you end up with a fucking hundred dollars and

what two or three credit cards •. Shit.

RED: Nah, well see ••. we ••• we figured he had

more on him you know.

JOE: yeah well that's what I say yea.

RED: Uh, we didn't case it out you know.)

2!l MR. AXELSON:
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Q

2 questions?

3 A

4 0

!S. A

6 Q

7 point?

A

234

M. N~ Smith - Direct - Mr. Axelson

All right. Who was responding to tJose

That was Charlie Red.

The Defendant?

Yes, sir.

And you were asking the questions at that

Yes, I was.

'0

"

12

;s

14

15 I
16

17

18

,;

20

22

23

24

25

MR. AXELSON: Your Honor, may I approach the

bench a minute?

(Counsel approach the bench.)

TP.E OOURT: Does that conclude the tape?

MR. AXELSON: Yes, sir, Your Honor. J
THE COURI: Ladies and gentlemen, if th re is

any part of that tape that you didn't ulderstand
Iand want it replayed, they can do it now for you.

Any part of it you would like to have rLplayed,

we will be glad to do it for you.

I don't think we are going to allor you to

take the tape in the jury room because lwe would

rather you would ask any questions about it now.
IDo any of you want to ask any questions
Iabout it now? Do you think you heard it all and

understand it all?

All right.
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(Off the record)

3

MR. AXEI"SOt{:

o Special Agent Smith, all of this conver-

4
aation took place on what date?

6

7

1976.

A

o

This conversation was taped on December 10,

Did you see the Defendant Charles Lewis

8 I Ellison at a later date?

9 A Yes, sir, I did. On one more occasion I

'0 saW' him, on the - on December 14.

"

12

Q

A

What occurred on that date?

Well, following the conversation on the 10th,
I

'3 I I drove Mr. Ellison and Curtis Moore and Michael Roberts
I up Ocean View Avenue, and gave Charlie Red the instructions.,"

18
just pick out whatever motel he wanted to stay at, that

it didn't matter to me, and he decided on one, and we Qot
18 .

17

, 8

19

20

some food in there, and then we didn't see him until the

day that supposedly he was going to meet this car carrier

wbichwas goinq to be at the Coliseum Mall Shopping center

in Hampton, and we called him up there, of course, told

21 him, "We won't give you instructions until you get to the

apartment. we will give you plenty of time to get there

23 and that will get you to Washington, D~ C."

24

by?

Q What precautions dj.d you take when he came
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A Well, we were just a little leary because

2 of the time that he had set out in that motel room. We

3 weren't sure whether he had stayed in the motel room or

4

5

not. We were just a little bit edgy that day.

We agreed Agent Stenham would go to the door

e

7

8

9

10

11

12

and I would sort of stay back toward the bedroom just in

the event anything happened, and then further, it was

agreed that once they got inside, I'd put down the

directions on a sheet of paper, also to the best of my

recall, a phone number for him to call, and I knew that

showing the directions to Mr. Ellison, my eyes would be

strictly on the sheet of paper and on him, so we had

,a I.Agent Stenham keep his eyes on everybody else while I gave

14 the instructions to him as to how to'get to the place.

, 8

18

Q

A

Who was waiting for him at Coliseum Mall?

No one was really waiting for him there. A

17

18

19

I lot of police and FBI agents were waiting on the way there.

MR. AXELS0ti: Your witness, gentlemen.

CROSS EXAMINATION

20 I
2'

EXAMINED BY MR. KNOWLES:.

Q Special Agent Smith, you testified that on

22 November 16, some credit cards belonging to Mr. Marks

23 wre sold to you by Slim?

2.4

2&

A

Q

Yes, sir.

Is that correct? 30
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M. N. Smith - cross - Mr. Knowles

A Thetis correct.

2 o And that CUrtis Moore, Marcus Joyner, and

Miehael Roberts were with Slim?

4 , A Yes, sir, that is correct.

o5 There is no question i~ your mind that they

6 were the credit cards that belonged to Mr. Marks? They

7 bore his name?

8 A Yes, sir. At the time, I didn't know, but

II no question later.

10 o I mean you saw his name on the cards, but

11 you didn't make the eonnection?

12 A Oh, no.

13 Q Slim told you he had been holding those

'4 cards for 3 or 4 months?

Yes, sir.

16
Q And he wanted to get rid of them?

17
A Yes, sir.

18
o All right. I believe that the tape containe

III
a reference to the fact that Curtis had called yeu on the

20
day of December 10 and told you that Michael Roberts was

21 in trouble with the federal authorities?

22
A Curtis Moore called Agent Don Stenham

23
because Stenham was at the apartment, and then I, in turn,

when Don Stenham called me, I called Curtis at his home.
24

I had his home phone nwnber. I was at my 131
II
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residence at that particular time.
2 Q And Curtis told you that Charles Ellison
3 had been involved in an attempted bank robbery?
4 A That is correct, and that Slim also had been
picked up for it, and that he was innocent of it.

6 Q All right. And they are, of course, the
reference to the federal authorities being after him, and

8 that was for a bank robbery offense?
9

10 I

I, occur?
12

A

Q

A

Yes, sir, it was.
Do you know when that attempted robbery did

Yes, sir. There was an attempt and an
13 actual bank robbery, both on the 9th, the day prior. In

'4 other words, Thursday.
15 I Q The day before the conversation with

18 Mr. Ellison?
,1

18

A

Q

Yes, sir, that is correct.
All right. And on the way to - it was on

the way to Hampton Coliseum that he was arrested by the
20 police and FBI?

21 A Yes, sir, as I understand it. I was still

22 at the apartment. I think it was just prior to them
23 reaching the tunnel they were pulled over.

24 MR. SPRINKLE: May we just have a moment, Judge?
(Defense attorneys confer.)
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MR. SPRINKLE: No further question from him,

2

3

e

7

8

9

10

II

12

14

III

18

18

Your Honor.

THE gOUR!: Anything further of this witness?

MR. AXELSON: Not at this time, Your Honor.

Your Honor, there 1s a - I want to put

Special Agent Stenham on, but there is a possi-

bil1ty Dr. Ladaga is here, and I would like to

hold up for just a moment and determine if he

is here.

THE COURT: Come up here, gentlemen.

(Counsel approach the bench.)

• • * * • * *
DONALD E. STENHAM, witness having

first been duly sworn, was called

to the witness stand and upon

being examined, testified as

follows:

DIRECT EXAMINATION

EXAMINED BY MR. AXELSON:

20

21 please?

22

23

24

Q

A

Q

A

Would you state your full name for the Court,

Special Agent Donald E. Stenham.

Your occupation, f{r. Stenham?

I am employed as a Special Agent of the

2e I Federal Bureau of Investigation. 1
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240

D. E. Stenham - Direct - Mr. Axelson

How were you employed from February of 176

2 to January of 19771

3 A I was employed in an undercover capacity,

4 using the alias Lucky Cataldo.

Q Did you have an apartment in the course of

6 your undercover work?

7 .

8

9

A

Q

A

Yes, sir.
Where was that located?

3849 Flowerfield Road, Apartment C, in

10 Norfolk, Virginia.

"

12

13

14

IS

'7

of 1976?

evening?

Q

A

Q

A

Q

Were you renting that apartment on December 0

That was correct 0

Did you see the Defendant there on that

Yes; sir, I did.

Who was there, and Wh~ went there?

18

20

21

22

23

A Present on the 10th of December was an

individual identified to me as Charlie Red, who later was

identified as Mr. Ellison, Curtis Moore, and Michael

Roberts, known to Special Agent Smith and myself as Charle •

MR. AXELSON: Your Honor, I would like to play

a brief portion of the tape for the purpose of

having Special Agent Stenham identify the voices.24

25 (Tape: 13
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JOE:

241

D. E. Stenham - Direct - Mr. Axelson

see somebody last night and, you know,

2

3

4

without sayin' who, it had to be somebody where

you said you had to, what, icewater in your veins.

All right. That's good if you got it. That's

real good. You know? You're pretty cool or you

wouldn't be sittin' there like you are.

I
6

?1

JOE:

.. (Inaudible) ••• cool?

(Inaudible) talkin' about Portsmouth.

9

10

11

LUCKY: Well, we'll run into the same problems

no matter where we qo.

CURTIS: Yeah.

12 LUCKY: (Inaudible) problem right here. Right

13

14

15

here in fuckin' Norfolk. Some motherfucker comes

in and he says hah, ba ba ba ba. You gotta do

sanethin' •)

16
Q Special Agent Stenham, whose voice was that

17 that was just on there?

18

'9

A That was mine, sir.

(Tape:

20

2'

22

23

24

25

JOE: Well, here's somethin' that's important,

really, what do you want to do? Alright, you're

not, uh talkative outgoing guy. You couldn't •••

you couldn't work a counter 1n a place. I don't

believe. You could, but it .•• it wouldn't be

your thing, you know. You're not Bull shitter1 ~
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number one. You know. What do you wanna do?

1 -

i

2

3

4

5

6

7

8

9

I
10

11

12

13

14

LUCKY: Alright, say we need a person to take.

That's give us some shit. You willing to take

care of 'em for me?

RED: Right, that's what I want to do.

LUCKY: You ever done it before?

RED: Yeah.

LUCKY: When was the last time you killed some-

body?

RED: When we ••• when we hit that uh place uh

Carma's in Portsmouth.

LUCKY: What.'s that?

RED : Carma's. )

Q Special Agent Stenham, who was asking the

questions there?

16
A I was asking the questions, and that was

1

17 Mr. £:llison that answered.

Q About Carma's1
18 .

A Yes, sir.
19

20 I Q The Defendant?

21 A Yes, sir.

0 Was that tape, the portions that you heard
22

23
just then, was this an accurate reflection of the question

and answers that were given on the evening of December 10,
24

1976?
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" ,: :. :.

I ,";"

A Yes, sir.
2 14R. AXELSON: Your witness, gentlemen.

3 CROSS EXAI\ofINATION

4 EXAMINED BY MR. SPRINKLE:

II o You recall that conversation you had with

1I Charles Red - Charlie Red on December 10, 1976. Do you
7

13

recall $100.00 being mentioned?

that correct?
I

14 A Yes, sir. I believe the way that the con-

III versation went, I asked him how much money he got, and I

16

17

18

19

20

2 ,

22

23

then stated, tell me the truth, because I already know
the answer.

MR. SPRINKLE: Could we have just a moment,

Judge?

(Confers with Mr. Knowles.)

MR. SPRINK~: We don't have any further questions

for the agent, Judge.

REDIRECT EXAMINATION
24 EXAMINED BY MR. MELSON:

211 Q Special Agent Stenharn, referring to the
37
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D. E. Stenham - Redirect - Mr. Axelson

2

$100.00, do you recall what question you asked hlm con-

cerning the $100.00?

A I asked him how much money he got from the

4

6

incident of the shooting of the gentleman at carma's

Chicken Snack, to which he replied he didn't know how much

money was in the wallet.

I then told him words to the effect, I know

6 how much money you got, so tell me the truth. It was

9 $100.00? And he says, "Yeah." That was the answer he

'0 gave.

'1

12 .

THt COURT: In that conversation, did he say who

had the gun?

13

14

A

o

Yes, sir. he said he was the trigger man.
e

Did he say anybody else had a gun? If you

recall. If you donlt, say so.

16
A (Hesitating.) I donlt believe - I don't

17

16

20

21

22

23

24

believe it was mentioned on the 10th of December,

Your Honor.

THE COURT: All right, sir.

MR. AXE~ON: Thank you, Special Agent Stenham, •.

Unless you gentlemen have something else?

MR. KNOWLES: No, we have no further questions

for the Special Agent.

* * * * * * *
MR. AXELSON: Your Honor. I am expecting
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245

2

4

6

7

10

11 I
12

13

14

1.6

, 7

18

IQ ,

20

21

Your Honor, Dr. Ladag a I s testimony wi 11 be

very brief. Once he gets here, it is going to

be a matter of minutes.

THE COURT: Are you sure he has left his office?

MR. AXELSOJ:j: That. is what I have been told, Your

Honor. I was told he was on his way about half

an hour ago.

THE COURT: Where is his office? OVer in Norfolk?

MR. AXELSON: Over in Norfolk, Your Honor.

THE COURt:: Suppose we take a few minutes recess

and wait.

(Brief recess.)

* * * * * * *
LEOPOLP E. LADAGA, witness having

first been duly sworn, was

called to the witness stand

and upon being examined, testified

as follows:
DIRECT EXAMINATION

EXAMINED BY MR. .AXELSON:

22 Q Would you state your full name, please?

23
,. Leopold E. Ladaga.

Q And your occupation, Dr. Ladaga?
24

A I am a physician and pathologist. 1, 9
26 ~f:::'***
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Where on the vehicle did you dust for prints

2 A It would have been along the passenger - I

3 mean the driver's side of the vehicle. I tried right in

4 front of the door, the front door, along the top or the

roof of the vehicle, and the left, rear fender area.

6 Q You couldn't take any prints off of the

7 restaurant itself?

Ii ' A Off the wall?

D Q Yeah?

10 'A No, sir.

'" Q And did you find any spent cartridges from

12 a shotqun or a gun of any type at the scene?

HI

'4

A

Q

Not any spent shells, no, sir.

Did you take a photograph of the a-track

15
stereo player that Mr. Marks may have had on his person?

'11
A No, sir.

17,
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MR. SPRINKLE: Thank you very much.

MR. AXELSON: Thank you, Detective Stegall.

THE COURT: You may go.

'* '* '* '* '* '* '*
MR. AXELSON: 'YourHonor, the Commonwealth rests.

r1R. KNO~l:!tS: Your Honor, at this time we would

like to offer sane evidence. We would like to

have the Court hear us in chambers on the adrn1s-

25 sibility of this evidence. " ,40
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THE COURT: All right, sir. Bring the Det~ndant

(Present in chambers: The Court. tJ
IDefendant, Messrs. Axelson, Knowles, and Sprinkle,

Deputy Clerk. Deputy Sheriff. press.) I I

MR. SPRIIi!KLE: First of alL just for thJ record.

we would like to make for the record mot jon to

strike based on insufficient evidence.

MR. AXELSON: Your Honor, we have played the man'

confession for the jury. I think we have estab-

lished all the necessary elements of the crime.

I don't think there is a basis for a mot~on to

strike.

THE COURT: I will have to overrule the motion.

Take your exception.

t1B. KNOWLE~: Please note our exception.

Your Honor, it was my understandinJ when we

brought up the fact of Karen Hampton's ltatement
Ia3 Joseph Brm/n related that statement to her

and she gave the statement, of course, ~o the

Portsmouth Police Department Detectives Gavin

and Benoit, when we raised that point yrsterday,

it was my understanding that. you had ndt ruled

one way or the other on it, that you mJrelY allow d

the groundwork by saying the statement would tt\\
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t~ admissible unless we could show corrobbrating

evidence. I I
THE COURT: Or some other evidence lendink credi-

bility is what I meant to say. Whether y~u use

the word corroborating, unless you had sobething

that would strengthen its reliability in lame way -

MR. KNOlfLES: All right, Your Honor.

MR.SPR!NKLE: Some way to show that the statemen

was credible, is that what you are sayin ?
ITHE COURl': I didn't say it was incredible.
IMR. SPRINKLE: Same evidence to show that was

credible.

THE COURT: I thought my ruling was you had to
Ishow some other circumstances, too, showing there

is reason to believe it was credible. 1.
MR. KNOWLES: All right, sir. With the ,ourt's

indulgence, I would like to start by rea~inq the

statement into the record, if the Court Lill

permit it.

MR. AXELSON: Why don't you just introduce the

statement into evidence?

r"m. KNOWLES: I "vlouldlike the facts, be,cause I

mn going to have to relate same of the facts.

MR. A.XELSON: tve have all read it. We jre all

familiar with it.
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MR. KNOWLES: I am familiar with it.

THE COURT: Read it.
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MR.KNOWLE~: I am going to read a bunch f stuff

in it on the way, too, take notice.

I am reading a typed statement which has

typed names c£ Sergent T. Benoit I Detective M. L.

Gavin. the name Karen Hampton appears at the
bottom of the statement on the second page.

MR. SPRINKLE: All being signatures by tJose

people.

(blank) date, II ...;.

Commonwealth has proven, of course, that

was september 10, 1976.
- liasgiven to Sergeant Benoit and [)etect.ive. I

M. L. Gavin on November 3, 1976 at 1410 rours•

"It was early on this past r~onday dight about
I6:00 or 6:30. Spencer Johns, Diane, and I were

caning up County Street."

This is Karen Hampton speaking.

"I told Dee and Spencer to wait up the stree ,

that I was going to Bell's Tavern to se what was

happening.



ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

259

"I went in anu stayed for 3 or 4 minJtes

to talk to Dee about it.

"I asked him to let me see it,

if I wanted to buy a radio with the

2

3

. 4

8

7

10

"
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'and came back out. Joe Scott, also known as Slim,

and Jo-Jo Brown were standing in front of the

Bell's Tavern." It reads Bear Tavern.

"I went to go over where Dee was, an, Slim

grabbed my arm, started tugging at me, asked me
I

"I asked Jo-Jo what he had been up .0.

IIlJo-Jo said that the white people were behin

him.
"I said, I What they behind you for?l

."Jo-Jo said, I For wasting sane nigg r down
Ithe street that I only got $100.00 from him and

this radio.'
"Jo-Jo said he was going to stay" - "he was

going home to stay cause he was scared Jo stay

out because the police WhOaI:~l'etdaldkeodwnttOheSrae1estinky
whore nmned Betty that ~ and

didn't know what she was going to do.

II I said to Slim what he was up to. He said

he 'Was trying to get sane money togethe for some

wine.
"Q Dici anyone, Jo-Jo or Slim, say who shot 44
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IIA Jo-Jo sai<..1the nigger was splattered

everywhere.

IIQ How did you know that they were talking

:about the man at Carma IS?

IIA I asked Jo-Jo who he was talking about.

He said he was talking about old man Carma's down

there; and that he had splattered him allover

the street.

IIQ When Jo-Jo said 'nigger that he splattere ,

is he referring to a black person or a white

person?

"A We call black or white people niggers.

Everybody does. He is talking about the white man

at Carma's.

"Q This picture I show you.ofa Panasonie

a-track AH-Fm radio and tape player, is this like

the one Jo-Jo was t.rying to sell?

"A Exactly like it except for the writing-

"Q 1'his picture I show you, record #22120,

is this Jo-Jo Brown that you are referring to?

" A Tha t 's hilt,.

"Q Is this st.atement true to the best of

your knowledge"(

25 "A Yes, sir. 5.
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"Q Have you been promised any reward or

2 leniency to make this statement?

"A No. It

And then the names appear at the bottom of4

5 the second page. Sergeant Benoit, Detective
I

GaVin,1

6 and Karen HaMpton, indicating a signature.
7

8

Now"Your Honor, unquestionably the statemen

is relevant and material to the guilt or innocenc

9

to

tl
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of Charles Ellison. I think everybody will con-

cede that -

MR. AXELSON: I will not concede that. I do not

concede that.

MR. KNOWLES: Your f~nor, and of course, very

crucial to our case.

Now, Your Honor, you indicated that you

believed under Hines, before this statement made

by Joseph Brown to Karen Hampton would be admls-

sible, that there must be same factors which tend

to show its reliability.

Through the CUlunonwealth'sease, a few more

factors have becane clear. Same of the factors

we mentioned yesterday. Some we hope to be able
to prove this morning, showing its reliability.

First of all, the Carunonwealth has used this

statement by,Karen Han~ton in evidence against 146
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Joseph Brown who was previously charqed with

these crimes that Mr. Ellison is now charged with.

The statement of Karen Hampton - she appeare

as a witness at Mr. Brown's preliminary hearinq,

she testified to the substance of this statement,

she was subject to cross examination by Mr. Backu

who represented Joseph Brown. She was under oath.

The Commonwealth, I think, implicity in that

relied upon the statement, and the credibility

of the witness as they offered it into evidence.

The statement was also offered before the I

grand jury, which did return an indictment againS~

Joseph Brown. I
Now, secondly, Jo-Jo, in this statement, say~

that Marks was splattered allover the street. I

think the inference from that, the inference that

the jury might draw is that he was shot with a

shotgun. That appears to be the Commonwealth's
,

evidence.

Secondly, Jo-Jo offered to sell Karen

Hampton Marks's radic, in fact. He said, "I got

this radio," and offered it for sale to her. The

radio was in his possession. At least it was in

Slim's possession, and Slim and Joseph Brown were

together when this conversation took place.
14
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Fourth, Your Honor, Slim was with Jo~o when
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he told Karen Hampton of the killing. Diane

Flythe is prepared to testify that she saw the

conversation take place, that Slim was there, that

Joseph Brown was there, that Slim did have the

radio.

Fifthly, a person named Slim, according to

Special Agent smith, sold him credit cards.

MR. AXELSON: He has identified that as a differen

Slim. Different name.

ME. KNOWLES: We don't know whether different

names are used or not.

MR. AXELSON: The different name is used in there.

It is a different name.

~.!.. KNOWLES: well, some credit cards were very

definitely sold to him. We don't know how many

names' the man uses, but we know both men were

referred to as Slim.

MJb. AXELSON: There is sane question as to the

subject now.

THE COURT: Who is Slim now?

MR. AXELSON: Two c.ifferent people. Slim is

identified in here as Joe Scott. Slim was ident1

fied by Special Agent smith yesterday as Edward

Lee Davis, I believe, as being the Slim who



that a lady named Betty had been talking to the
MR. KNOWLES: Certainly, Your Honor, Jo-Jo says

police about him, and he didn't know what she was

I
I

I
I
I
I
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him the credit cards.
THE COUR,I: All right.
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going to do.
That was his statement to Karen Hampton.

Betty was presented to the jury yesterday. It
was Betty Southall. She worked a~ Carma's. She
worked there when the shooting occurred, and
Jo-Jo's statement says that Betty worked down
there.

E1ghthly, Mrs. Marks testified yesterday,
which is l!l part of the Conunonwealth,'s case, that
Mr~ Marks carried with him every day a Panasonic
a-track AM-FM tape player, and of course, the
statement does refer to a radio-tape player.

She was shown -.Karen Hampton was shown a
photograph of that tape player. That photograph
is available to be offered into evidence this
morning.

I think the evidence will show, if I am not
mistaken, it was testified to yesterday, that a
Panasonic 8-track AM-FM radio was taken from
Mr. Marks. 'that is the same radio, we sul::lnitl/

19
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that was shown to Karen Hampton that she ~denti-

fied. The police showed her that, and she identi

fied it.

Also, the statement reveals - the statement

of Joseph Brown reveals that the man who ,was shot

was a white man, he was an older man, and he

worked down at Carmals, and of course, the Common

wealth's evidence corroborates that fact~
IHe was 59 years old, I believe the record

will show. He was a white man, and he was the

night manager down at carma's.

Now, Your Honor, in view of all these factors,
I

the facts of this statement are corroborated by

same of the very witnesses of the Commonwealth.

The only evidence against Lewis Ell~son at

this point is his statement. We have a 'statement
I

here that the police have taken from a ~ady who

talked to another man that said he did it.

Statement for statement should 00 to the

jury, Your Honor, and they can assign whatever

weight to their statement they feel it ~s worth.

But this man's statement is being offered

as evidence against him. Why in the wotld should It

the jury hear the statement of another man who

said he did it?
1 0
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of that.

told that.

had him here.
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THEWURTz You haven't offered Brown. You haven'

it. He hasn't said it. He's in NewYork.

THECOURT:No, Joseph Brownhas not said it.

been subpoenaedto testify.

told meyesterday, under oath, that he absolutely

THEWURTz You say why should we whenhe said

THE. WURT: Also he madeother statements you

had nothing to do with it; that he madeother

MR. KNOWLES:Wehave his mother here, whohas

THECOUR.I: That he didn't makea statement

is that whenthe police questioned him about it,

denying it?

MR. AXELSON:Allegedly said.

MR. KNOWLES:He said it to another person.

MR. KNOWLES:Joseph Brownhas not said it?

MR.~ELSON: I don't think the Court has been

MR. KNOWLES:No, Your Honor, there is no evidenc

MR. AXELSON:Judge, the best information I have

MR. KNOWLES:He has never denied it as we know.

MR. KNOWLES& Begpardon?

THECOURT:Well, you haven't offered him.
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he refused to make any statsnent at all to them.
He has never testified about it one way or the
other. that I am aware of.
MR. KNOWLES: Your Honor, this statement was made
less than 2 months after the robbery and murder
occurred. It was a statement developed by the
police department, used by the police department.
THE COURT: When did she make the statement?
MR. KNOWLES: This was made on November 3, 1976.
THE CQUR~: How long after the murder?
MR. KNOWLES: That the murder occurred in Septem
the 10th, so it was les8 than 2 months.
THE COURT: 2 months later she makes a statement?
MR. KNOWLES: She was repeating the words of
Joseph Brown.
THE COURI,: When did Jo-Jo talk to her?
MR. KNOWLES: That preceding Monday, which would
have been November 1.
THE COURT: Almost 2 months afterwards, she said
that? Afterwards he told her he did it?
MR. KNOWLES: Yes, sir. She was picked up on
another charge, and she was in custody at the
time sha told me.
MR. MELSON: Your Honor, Mr. Knowles has told
me --
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THE COURT: I don't know if he's initialed this.

MR. SPRINKLE: I believe this is correct. No

one had been arrested for this crime at that time.

MR. AXELSON: That is true.

MR. KNOWLES: She said she was arrested the next

day on some other charges. November 2, Election

Day.

MR. SPRINKLE: Correct me again. Police were

looking, of course, for someone who committed

this crime. Here's a guy out of a clear blue sky

makes a statement that he did it.

THE COURT: She herself was under arrest at the

time?

~. KNOWLES: Not at the time Joseph Brown talked

to her.

MR. AXELSON: But at the time she talked to the

police.

MR. KNOWLES: Uh-huh. Now Mr. Axelson can

develop all. this on cross examination, whether

there was any offer of reward or leniency.

MR. AXELSON: No, there is nothing I can say on

cross. Nothing I can show that this statement is

false.

~R. KNOWLES: Everything relates to credibility.

It can be brought out on cross examination. S3
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MR. AXELSON: I should be able to bring out on

cross everything that bears on whether or not

there is a legitimate statement.

MR. KNOWLES: I disagree. what you were talking

about, using the s.tatementof two co-defendants.

MR. AXELSON: That is right.

MR. KNOWLES: The decisions of the courts are

unanimous -

MR. AXELSON: That is exactly right.

MR. KNOWLES: - that that sort of testimony is

not admissible for the purpose of proving the

guilt pfthis man •.

But .what we are talking about is a statement

which the Supreme Court of Virginia in 2 cases

has said is admissible. It follows the minority

view, and with the concurrence of Professor Wig-

more, Professor McCormick, and a lot of the

modern penal codes.

MR. AXELSON: When corroborated, as the Judge has

pointed out. There is no corroboration independ-

ent of certain consistencies within the alleged

statement itself, and these could be ascribed to

any number of factors.

MR. SPRINKLE: The Judge didn't say that. We

25 just started off this morning. He said evidence
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trial. A nwnber of things came out.

MR. AXELSON: It is totally uncorroborated excpet

that it happens to fit some of the facts brought

out on trial.

MR. SPRINKLE: A number of facts. $100.00.

Betty Southall works there. Go down the list.

They are all there.

MR. AXELSON: All these facts appear in the

newspapers, available to anyone.

MR. KNOWLE~: Berels Jo-Jo, according to Karen

Hampton, with his radio.

THE COUR~: . Karen Hampton is under arrest herself,

and she then makes a statement to the police. Is

it done for the purpose of trying to help her qet

out of her trouble?

MR. KNOWLES: She said no.

MR. SPRINKLE: She wasn't helped in the case, I

believe.

THE COURT: There is an inference. She didn't

cane forward before that. Almost 2 months. She

didn't open her mouth.

MR. ,SPRINKLE: It is a question of credibility.

THE COURI: It may be credibility, but I am just
'15
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talking about no corroboration of why these things

were done, whether it is even worthy of letting

it come in.

It is pure hearsay. Everybody agrees it is

pure hearsay testimony. lOO~ hearsay.

MR. KNOWLES: It is hearsay, Your Honor, but our

court has said on 2 occasions that this type of

hearsay should be admissible.

MR. AXELSON: When corroborated.

MR. KNOWLE~: It doesn't say that.

THE COURT: The cases say now you t.ake the Hines

case, the deceased - I mean the accused as well

as t.heman who died owned a cap exact.ly like the

one was found, and it was proved t.hat the cap at

the scene of the crime belonged to the dead man.

MR. KNOWLES: They were the facts of the case.

THE COURT: That is what was proven. They proved

in addition to that that he had a gun exactly lik

the gun that the man was killed with. They prove

he had exactly the same motive for killing - that.

the accused did.

With all of those things, you could came to

the conclusion that he had somethinq to do with

it.

Now the purpose of showing this case of ,
S6



.272

what you want to show this for is trying to show
that somebody else did it, and you are tryinq to
show it by hearsay evidence solely. Now from vha

What we are talking about is another excepti n

MR. KNOWLES: It is an exception to the ~ear8ay

He is a party to the statement.

MR. KNOWLES: We have his statement was made
4 or 5 months after.

a statement about something that happened 2

Fran one person. Fran a girl who was und.r arres ,
and Who was in police headquarters, and she makes

before.

himself says.

statement he makes is not hearsay.

MR. AXELSOI: 3 exactly.

admission against interest, and that is an
MR. KNOWLES: But it is an exception. It is an

rule.
THE COURT: Well, it is not hearsay, what he

IHE COUR~: Well, it is a little different. Any

exception to the hearsay rule.

,
court by a party not a party to the proceedings

to the hearsay rule.
THE COURT: Hearsay is a statement made out of

for the truth of the statement.
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MR. SPRINKLE: This requires that you interpret

Hines and Newberry that you must -have sane support

of the statement.

Aren It you really talking about sane sort of

support after the case has been tried and they

are trying to open the case in Hines, where you

know you have to produce evidence to corroborate

this type of evidence after the case has been

tried?

That is what happened in Hines, and that is

what happened in Zimmerman VB. Commonwealth.

THE COURT: Unless there is something, you open

the door to all sorts of fabrication of testimony.

MR. KNOWLES: Your Honor, may I read from Pro-

fessor Wigmore? He deals with this very point.

He is talking about this particular exceptio ,

and he states, "Furthermore, it cannot be justi-

fied on grounds of policy. The- pl •.~1b:l8: reason

of policy advanced for such a limitat10D is the

possibility of procuring fabricated testimony to

such an admission if oral. II

He further states, "This would be a good

argument against admitting any witness at all

for it is notorious that some witnesses will lie

and that it is difficult to avoid being deceive\.

.t
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by their lies. The truth is that any rule which

hampers an honest man in exonerating himself is

a bad rule, even if it also hampers a villain in

falsely passing for an innocent."

He acknowledges the danger eminent. All the

courts acknowledge the danger. That i8 the

rationale for the majority view, but, Your Honor,

we have offered to the Court, I believe, details

which we extracteQ from the Commonwealth's case,

details which corroborate the internal factors

set forth in this statement.
,

It would certainly seem to me that we

presented enough, especially where the only

evidence against this man is his statement, to

let the jury know that another man has confesaed

to the crime.
~tr. Axelson can develop this on cross

examination. The jury can so, 'Okay, we don't

believe this statement. It's nonsense. This

lady was arrested at the time she made this state

ment," but at least it's there.

The jury knows that someone else has made

a statement confessing to this crime. They can

lend credence to it. They can reject it. They

cando whatever they will, but at least they know.

;.
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someone else besides Charles Ellison has confesee

to this particular crime •

MR. AXELSON: Your Honor, there are so many

objections to letting this in that I am going

to forget a bunch of them in stating them.

First of all, there is no proof other than

Karen Hampton I s statement that Jo-Jo Brown' s

statement was ever made. that he ever made any

statement to her.

Secondly, -

MR. KNOWLES: Diane Flythe can testify.

MR. AXELSON: She didn't hear it.

MR. KNOWLES: No, but -

MR. SPRINKLE: She saw it.

MR. KNOWLES: - but together.

MR. AXELSON: She didn't hear it. There is no

corroborating evidence for the statement itself.

There is nothing to show that Jo-Jo Brown ever

actually made that statement.

There is a wealth of hearsay evidence which

I am prepared to offer to the Court, and have

offered to the Court, including statements by

Dwight Sessoms and Michael Roberts, which clearly

show that Jo-JoBrown was not involved.

There is Dwight Sessorn's statement which i
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was used in convicting him, that the radio was

thrown down and smashed on the railroad tracks

the night of the robbery-murder, and therefore

it cannot have been that radio.

There is the difference between the Slims,

shown right there. There is one Slim with a Joe

Scott, with that man, and a Slim that sells the

credit cards later.

The credit cards were sold while Jo-Jo Brown

was in jail. Michael Rol:erts details exactly who

was there.

He says 3 men were there, lays out who the

3 men were, who did what.

There is a wealth of evidence that completely

exonerates Joseph Brown. There is just nothing

to give credibility to this obviously hearsay

statement; and the Court, I think properly,

focused on the issue of whether or not there was

corroborating evidence for Joseph Brown to have

made this statement.

There is nothing but - there is no corrobo-

rating statement that he was involved or made

the statement, and furthermore, there is a great

deal of evidence which I cannot go into with the

Court - with the. jury because the Court is not 161
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going to let me put on Michael Robert's statement

that indicates that Joseph Brown had nothing to

do with it.

Now Mr. Knowles has made a big issue out of

the fact that the Commonwealth relied on that

evidence.

We relied on it until we got the contrary

evidence, and immediately on {Jetting that contrary

evidence, we turned around and let Joseph Brown

go and Nol-prossed the charge against him, and

there is no way that I am going to be able to

bring .that out. before the jury ..

MR. SPRINKLE: Judge, can I.make a suggestion?

That is, why don't we just bring Karen Hampton

in and have her testify, and you can judge her

credibility right here.

MR. AXELSON: He is not the trier of the facts.

MR. KNOWLES: He is the judge of the credibility.

MR. AXELSON: If Karen Hampton testifies here, I

want an opportunity to put on Michael Roberts'

statement. for you, the testimony of theF BI

agents again on all of these things that tend to

show that Jo-Jo Brown never made this statement

and wasn't involved in the crime, and -

We are making the sideshow rule the



unreliable.

in this trial out here.

MR. KNOWLES: Yes, sir.

Detective Gavin and Detective Benoit as to the

163

278

ther'e with the radio, took place, and then offer

Hampton, Jo-Jo Brown, and Slim, standing right

the fact that the conversation between K~en

You are getting totally away from the: issues

present whereabouts, and go on and bring in

anyway for the record. What we would like to do

MR. KNOWLES: We are going to proffer this, evidene

is bring in Mrs. Brown to testify as to Jo-Jo's

whether or not what she is saying is inherently

are trying to say that Brown is the one that you

Karen Hampton back here in chambers; and, Your

facts of their investigation. Diane Flythe to

Honor, you can determine her credibility ~nd

THE COURT: Not only that, what she says, you

say was telling the truth when he talked to her.

MR. KNOWLES: But, Your Honor, that pres~nted no

asserting.

THE COURT: You have got - that is what you are

difficulty for the Commonwealth.

THE COURT: You are saying he told her the truth

circumstances, Judge.
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Court or this jury anything against penal interest .

evidence.

mind that it would come in?

interests?

(

164
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because the Commonwealth got other evidence that

THE COURT: Against him, yes.

MR. AXELSQN: Against Jo-Jo Brown.

MR. AXELSON: Against Joseph Brown.

MR. AXELSON: Jo-Jo Brown is not on trial. today

What about declaration against pecuniary

because there wouldn't be any purpose in intro-

don't care. That Joseph Brown made it that he

statement was made whether true or false. We

MR. SPRINKLE: Why can't we let her testify that

indicated he was completely innocent of the crime.

for this crime, wouldn't this be admissible

when he told her the statement. That is what you

evidence? Is there any question in anybody's

ducing the statement otherwise, don't you see?

are trying to get the Court to say what it is

MR. KNOWLES: If Jo-Jo Brown were on trial today

MR. SPRINKLE: We are dealing with what is hearsay

MR. AXELSON: I know, but he hasn't told this

He told somebody else. A third person.

did these things.
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the Fifth Amendment.

he was not under oath when he made the statement

HR. SPRINKLE: Third party.

165
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render it inadmissible, not if it comes under an

exception to the hearsay rule.

That is the foundation that the Supreme

we can say that her statement is reliable, becaus

MR. KNOWLES: But, Your Honor, that doesn't

it is nothing but hearsay, and the reasons for

she is saying, but I don't think there is anythin

THE COURT: If there is any reliability of what

and I don't see how in the world 'that - of course,

here. He is not subject to cross examination,

You are not subject to cross examination. I

or anything else of the kind.

door to perjury.

excluding it are obvious because it opens the

MR. KNO~: But, Your Honor, we have subpoenaed

him here. We want to put the man on the'stand,

whether he admi"ts or denies the statemen:t. Pre-

mean she is, but I mean Brown is not. He is not

Court cases have laid down. We are prepared to
I

sumably he would deny it, or maybe he would take

THE COURT: I don't think, gentlemen, this is

meet that obligation to lay the foundation.
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reliable enough evidence here for her to be

admitted. I will have to sustain the objection.

MR. KNOWLES: Your Honor, can we call Detectives

Gavin and Benoit and inquire as to through the

course of their investigation if they recovered

statements implicating anyone else?

MR. AXELSON: Judge, we are just going over it

and over it. You have iust ruled on it.

MR. KNOWLES: He said that Karen Hampton couldn't

testify to it.

MR. AXELSON: Well, Gavin and Benoit can only

testify to what Karen Hampton told them. Instead

of double hearsay it is now triple hearsay.

MR. KNOWLES: Your Honor, I cannot believe that

the Commonwealth locates a witness that they let

testify against a man that is charged with

3 terrible crimes, and that we can't admit into

evidence in this man's behalf that fact to this

jury.

They are going to retire for their delibe-

rations with one thought in mind. Who 1s the

man that confessed to this crime? This man.

There is no evidence before that jury that

any other man has ever confessed to it.

MR. AXELSON: All right, I will be glad to put 166
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on Michael Roberts' confession. With your per-

mission, I will put it before the jury.

MR. KNOWLER: His confession to what?

MR. AXELSON: To the fact that he was there, and

this man was here, and Dwight Sessoms was here.

I have got that on tape, and will be glad to play

it.

If you want a confession from somebody else,
I

let's put that on.

MR. KNOWLES: Let's put on what you relied on in

a prior prosecution, because what is wrong with

that?

MR. AXELSON: Let's put on what I relied on in

dismissing a prior prosecution.

?1R. KNOWLES: Your Honor, I do think there is a

constitutional point involved. This man is being

prevented from calling witnesses in his own behal ,

and I would like to note that as a furth~r objec-

tion to the Court's ruling.

THE COURT: Well, I can't prevent you from callin

them. I am not ruling you can't call them.
;

MR. KNOWLES: Your Honor, we want to call Karen

Hampton, but she can't testify to what she has

told the police.

MR. AXELSO~: She can't testify to hears'ay. I 6~



ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

strenuously object.

283

2

II

7

8

g

10

11

'2

14

'e

III

17

'8

,g

20

21

22 "

23

24

2e

THE COURT: I can't prevent your calling her.

I may prevent you frcm asking her the question.

I wouldn't prevent you from calling her, not for

one minute.

It is a question of how far you would go,

and certain questions you would ask her, of course,

that wouldn't be objectionable. What is her age,

and all of that. Nobody would object to it.

MR. KNOWLES: I know that wouldn't be objectionabl

Your Honor. I understand that wou~dn't.

THE COURT: Huh?

MR. KNOWLES: I understand that wouldn't be

objectionable. It \'louldn'tbe helpful, either.

THE COURT: No. Of course not.

MR. ~NOWL~: Your Honor, do you want us to go.

ahead with our proffer of proof at.this time?

MR. AXELSON: Your aonor, I think it is clear

from what they have offered.

MR. KNOWLES: No. We are going to offer the

testimony"at sane point for the record of all

4 witnesses.

THE COURT: They want to vouch the record. Of

course, you have a right to do that. I wouldn't

stop you from doing that. ~



want to.

the Court will rule on it.

Court has ruled as inadmissible.

ask the officers whether a confession has been

284

Mr. Axelson will make his objection, and

THE COURT: I can't stop you from doing that.

would be improper.

MR. KNOWLES: Well, should we do that at this

sort of question that goes close to what the

THE COURT: Well, I will do it at any time you

MR. KNOWLES: We would like to go on and proceed

Mr. Sprinkle instructed at this point not to ask

MR. AXELSON: I would like Mr. Knowles and

na1ly intended to call.

with our case, call the witnesses that we origi-

(Off the record.)

point in the trial?

Karen Hampton any sort of leading questions, any

THE COURT: I think that is true. I think that

point in the trial, or take that up at a later

wouldn't be admissible by any evidence.

MR. SPRINKLE: How about a declaration? You 69,

MR. SPRINKLE: What about the officers? We can1t

THE COURT: I wouldn't allow that anyway. That

made to this crime by any other party?
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didn't rule on declaration against pecuniary

THE COURT: What?

their own witness.

then admissible?

adverse.

I am not going to be premature on that 170

that I committed this crime.1I Is h~r statement

never made such a statement, never told anybody

MR. KNOWLES:. If he took the stand and said, "I

interests. The fact someone makes a wrongful

death statement, liability? Even though third

THE COURT: He is not here making it, though.

MR. KNOWLES: Then we would have him declared

MR. AXELSON: Your Honor, then they are impeaching

repeat what somebody else said.

party, it is admissible.

MR. KNOWLES: What if he testified and said he

at that point?

didn't make such a statement. Is it admissible

What you are doing is to have Karen Hampton

THE COURT: You are familiar with the Chambers

against Mississippi, too.

MR. KNOWLES: Yes, sir.

not going to rule on that now, not until it is

THE COURT: Decided by the United States. I am

presented.
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MR. AXELSO~: Your Honor, I think the defense

counsel should also be instructed not to ask if

another individual has been arrested on that.

MR. KNOWLES: Wait a minute.

~R. AXELSON: They are going to go into the same

thing by the back door, that Joseph Brown was

arrested on this.

MR. KNOWLES: These are facts within the personal

knowledge of the police officers. Now we are not

going to get into any hearsay problems there.

THE COURT: I don't know. I think I might allow

the question on that, because they have arrested

other people, too. They arrested 2 others. One

of them has been tried.

MR. AXELSON: Your Honor, I am going to be able

to go into an awful lot if I tried to go into it

by myself would be ruled objectionable.

The Court would rule mistrial. The fact

somebody else has been arrested has nothing to

do with this case.

THE COURT: No, it has nothing to do with it.

That others were arrested makes no difference.

MR. SPRINKLE: So what is the status? can we

ask the questi on or can I t "Ie?

THE COURT: What? 171
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MR. SPRINKLE: Call the Defendant, Your Honor.

MR. ~Pll.INKLE: The question Dave just raised,

whether someone else has been arrested for these

287

I am going to rule that it is not

as follows:

and upon being exan\ined, testified

was called to the witness stand

DIRECT EXA~INATION

CHARLES LEWIS ELLISON, Defendant,
* * * * * * *

having first been duly sworn,

(Back in the courtroom.)

crimes, -

THE COURT:

Th~ COURT: Call your first witness.

material.
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16 EXAMINED BY MR. SPRINKLE:

Q Charles, will you tell the jury your name,

18' please?

III A' Charlie Lewis Ellison.

20 Q You are going to have to move up closer to

21 . the microphone.

22 A Charlie Lewis Ellison.

23 Q Charlie, how old are.you?

A 21.

215 Q ori September 9-10 of last year, where did .1 2
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you live?

Q

A

Q

A

Q

Q

A

Q

C. L. Ellison ~ Direct - Mr. Sprinkle

1051 Ann Stref~t.

~s that A-n ...n'?

Yes.

Is that in the City of Portsmouth?

Yes, sir.

How far did you get in school?

To the 3d grade.

Did you finish the 3d grade?

No, sir. Yes, sir.

Drawing your attention to December 10, 1976,

12 did you have a conversation with those 2 gentlemen who

,s testified yesterday, in Norfolk?

Ie

A

Q

Yes, sir.

Now the tap~ that was played yesterday to

Ie the jury and to the lawyers and to the Judoe, what was pn

17 that tape, was it an ;:,ccurat.eaccounting of what the con-

versation was on that day?
18

19

20

A

Q

Yes, . sir.

Explain to th~ jury. Do you want to explain

21. to.the jury why you said those things?

22 A The FBI, the police wer.e looking for me for

23 a robbery in Suffolk. I was scared. I met these 2 friends

24 They were tC'l.lkingabont these 2 people, anytime they had

211 _ anything like that, they would help them out.
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That. is \-ThyI said t.hat to the people in

Norfolk. I never been in nothing like i.tbefore.

Q Did you rob Mr. Marks on September 10, 1976?

A No, sir.

Q Did you shoot hDn?

A No.

Q That street, Ann Street in Portsmouth, is

that your mother's address?

9.

10

11

12

A

Q

A

Q

Yes, sir.

HOIf[ long did you Iiva there?

I have been staying there about 6 years.

That attempted bank robbery that you, are

13 talking about, did you plead guilty to that?

14 A Yes, sir.

, 15

16

17

MR. SPRINKLE: That is all.

CROSS EXNUNATION

EXAMINED BY MR. AXELSON:

19

Q

A

Your nickn~ne is Charlie Reo, isn't it?

That is what. they call me. It ain't my

20 nickname, but I use Charlie Red.

Q You use the name Charlie Red? That is what

zz they called you that night?

23

24

Z15

A

Q

A

No, sir.

They didn't call you Red that night?

No. I say that is not no street name. 74
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Q Ana you are a convicted felon?

2 A Yes, sir.

4

II

7.

Q All right, now, do you recall during the

course of that evening Luck~ Don Stenham, the dark-haired

FBI Agent., asked you when was the last time YO\! ki lIed

somebody?

Do you recall your answer to that question?

8

11

10

1\

Q

A

Yes, sir.

What did you tell them?

I told them that what ! heard on the street

11 that the Carma's man had been killed.

12
Q Is that what you told them, that you had

\8
heard it on the street?

14
A I told them. ) didn1t do it, but I didn't.

III
I used it for an excuse.

18
Q

17
Carma'sll?

A
18

Q
III

A
2.0

21 Q

involved?
22

Didn't you tell them, "We hit that man in

That was just a front.

You told them, IIWehit tha+:.man"?

Yes, sir.

How did you know more than one person was

2.3

24

2.11

A

Q

A

I just heard it on the street.

You just heard it on the street?

Ves, sir. 1 5
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o Okay, now, you know the man at Carma's had

2 been shot in a robbery?

3

4

A

Q

Yes, sir.

All right. How did you know he had been

~ shot in a robbery? How did you know it wasn't just a

e straight murder?
7 A That is what I heard.

o You heard it on the street?

A People I heard talking.

10 o So when Joe asked you, "That is a robbery,

II though. You didn't go there to kill him?" you just

12 responded to what you knew from having been on the street?

13

14'

A

o

Yes, sir.

And then you told Joe something about, "We

15 didn't have to ki.ll him, but he had seen our faces." Do

16 you recall telling him that?

11

18

A

Q

Yes, sir.
How did you know the robbers didn't have

19 masks on?

20 A I don't know. Like I say, I just heard it

2\ on the street.

22
Q You just heard that' on the street, too?

23 A Yes, sir.

24
Q And Lucky .asked you, "What'did you kill him

with?" Do you recall ~hat you responded to that? 1 6
25
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Q

A

o
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C. L. Ellison - Cross - Mr. Axelson

Yes, sir.

What was that?

I said a double barreled shotgun.

How did you know he was shot with a double

6

7

e

9

barreled shotgun?
A I - this I don't know. I just heard he was

shot with a shotgun.
o You just made up double barreled shotgun?

You just made that up?
10

"

12

14

16

r~bbery?

A

o

A

Q

A

o

Yes, sir.

How .did you know his wallet was taken in the

I heard it on the street.

Just heard that on the street, too?

Yeah.
All right. Do you recall Lucky asking you

17 how much you got out of it?
16

111

20

21

22

23

A

o

A

Q

A

o

Yes, sir.

What did you tell him?

I didn't tell him nothing.

He asked you if you got $100.00 out of it.

I didn't know nothing.

You nodded at that time. He asked you, "You

24 got a hundred dollars, right?"
215 A Yes, sir. 77
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Q How did you know $100.00 was taken in the

~robbery?
3

4

7

8

A

Q

A

Q

A

Q

I don't know.

Is this the first time you heard it?

No.

You didn't hear that on the street?

No.

Just the wallet, but you didn't know how

9 much was taken?
10 A No, sir.

" Q Lucky asked you who was the trigger man.

1~ How did you respond to that?

13 A I told him I was.

,4 Q l'thydid you tell him you were a trigger man

1 e in the robbery and murder?

16 A The friend carried me over said I had to

17 tell the man something that they would help me get out of

18 town. I wanted to get out of town for a crime I had

19

20

cc::immitted.

Q You were trying to persuade them you were

21 tough? You were willing to lie to them so they would do

22 sanething for you? You figured it was to your advantage,

23 SO you were willing?

24 A

Q

Yes, sir.
If it is to your advantage here today, are 7B



ELIZABETH P. BERRY 294
FAYE B. CHAPMAN

COURT REPORTERS

NORFOLK, VIRGINIA C. L. Ellison - Cross - Mr. Axelson

I
I
I
I
I
I
I
I,
I
I

2.

3

4

you going to lie?

A I am not telling you. I am telling you the

truth, that I didn't do it.

Q Do you recall Joe asked you if you enjoyed

5 it? Enjoyed the killing?
e

7

A

Q

Yes, sir.

What did you respond to that?

thing.

A I think I said it wasn't nothing, or some-

'0

"
12.

o
A

Q

It wasn't nothing?

Yeah.

Do you recall Joe asking you, "You stick

13 your neck out for life and you end up with what, $100.00

'4 and 2 or 3 credit cards?" And you responded what? Do

,e . you recall that?

Ie A No.

n Q You responded you figured he had more than

'8 that on him. Is that what you responded to that?

,g A I don't recall.

20 Q You just don't recall that answer?

2' A No.

22. Q Where were you on the evening of September 10

23 A I was over at my sister's house.

2.4 0 At your sister's house?

2.e A Yes, sir. 19
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Q What were you doing over there?

. Z

4

A

Q

A

Q

OVer there drinking.

How much did you have to drink that night?

We had a quart of Rich's.

When was the first time that you heard about

8 the robbery?

A I heard about it 3 days later after it was

8 canmi tted.

9 Q Now during the course of the conversation

10 that you had with Lucky and Joe, didn't they tell you that

11 they were going to get you out of town?

lZ

13

A

Q

Did they tell me this?

Didn't they tell you number one you want to

14 work for us, number two you want to get out of town?

18

A

Q

Yes, sir.

Didn't they tell you, "We are going to get

17 you out of town II?

18

111

A.

Q

Yes, sir.

Didn't they tell you that before they went

20 on to discuss this robbery?

21 A No, sir.

.;. 2a Q That came afterwards?

23 A Not that I recall.

24 Q Perhaps if I replayed the tape for you, it

211 would refresh your memory. SQ



ELIZABETH P. BERRY 296
FAYE B. CHAPMAN

COURT REPORTERS
NORFOLK, VIRGINIA C. L. Ellison - Cross - Mr. Axelson

I

I
1

I
,
I
I
I
I
I
I
I

2

4

e

e

7

8

9

10

11

12

18

'4

16

17

16

MR. KNOWLES: Your Honor, we are going to object

if Mr. Axelson intends to play the whole tape

again.

MR. AXELSON: I am not going to replay the whole

tape. I am going to replay the portion that I

just asked him.

MR. KNOWLES: All he said was he didn't recall.

MR. AXELSON: I am going to refresh his memory

and see if he recalls after having his memory

refreshed.

(Tape:

LUCK.Y: Alright. Let me lay it out on ya, alrigh ?

First of all, the (inaudible) you wanna work for

us right?

RED: Mmm.

LUCI<Y: Number two you wanna get out' a town?

RED: Right.

LUCKY: We'll get you out'a town.)

'0 MR. AXELSON:

20 o All right. He just told you he would get

2\ you out of town, correct?

22

23

A Yes.

(Tape :

24
LUCI<Y: Three maybe four days. We'll get ya' out.

We'll oet ya out, but .yougotta oetwhen it's
181
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safe. )

2

3

Q All right, going on from then. he said,

(Tape:

4

6

,

8

II

10

It

12

18

.14

.LUCKY: You're a friend of theirs, you're a

friend of ours.)

(Skips)

(Tape:

LUCKY: You ever done it before?

RED: Yeah.
LUCKY: When was the last time you ~~lled some-

body?
RED: When we ••• when we hit that uhplace uh

Carma's in Portsmouth.

LUCKY: What's that?

RED: Carma's. )

Q So he had already told you he was going to

.1' get you out of town?

18
A Yes, sir.

III
Q Isn't that correct?

20 A Yes, sir.

21 Q And then you went on to confess to the

22
robbery and to the murder?

23 A I don't see he said he was going to get me

out of town •
.24

ill
Q He already told you he waS going to get you 82



2

ELIZABETH P. BERRY
FAYE B. CHAPMAN
COURT REPORTERS

NORFOLK, VIRGINIA

out of town?

A
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C. L. Ellison - Cross - Mr. Axelson

The dude that took me over there said that

91 had to say this to him to get me out of town.

4 Q Isn't it a fact, Charles Lewis Ellison, that

e on the night of September 10, 1976 -

MR. KNOWLES: Now, Your Honor, I am going to

7

9

10

object to Mr. Axelson making his closing atate-

menta now.

MR. AXELSON: I am asking him a question. a

perfectly legitimate question, Mr. Knowles.

I I ..• MR •.AXELSON:

. 12 o Isn't it a fact, Charlie Lewis Ellison, that

13 on the. night of September 10, 1976, that you took a shot-

14 gun and went and shot and robbed Mr. Ernest Marks at

III Carma I s Chicken? Shot him in the stomach?

16
A Notsii.

17

Ie

19

2'

22

23

MR. AXELSON: No further questions.

.(Mr. Knowles stood up to examine the

witness)

THE COURT: Wait a minute. Both of you are not

going to examine him.

MR. SPRINKLE: Can I have a word with him?

THE COURT: He started examining him.

(Defense counsel confer.)

2e THE COURT: Mr. Sprinkle can go on. I have no
-1
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C. L. Ellison - Redirect - Mr. Sprinkle

we can't let attorneys change'l
2 on examination.

REDIRECT EXAMINATION

EXAMINED BY MR. SPRINKLE:

6

7

Q

A

Q

So you are not known as Charlie Red, are you?

No, sir. That is what some people call me.

When you made that statement about they

8

9

, 0

"

already told you they were going to take you out of town,

as Mr. Axelson just played back to you, was it your under-

standing if you hadn't admitted to these things that they

weren't going to take you out of town?

12

13

A

Q

Yes, sir.

Do you know what it is to swear in court?

14 To testify?

A Yes, sir.

16 Q Do you know the consequences of telling a

17 lie in court?

18 A Yes,sir.

19

20

21

22

23

211

MR. SPRINKLE: Okay. That is all.

* * • * • * *
M. L. GAVIN, witness having first

been duly sworn, was called to

the witness stand and upon being

examined, testified as follows:

DIRECT EXAMINATION

***
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object to him leading the witness.

304

2

3

4

.~

6

MR. AXELSON: It is cross examination. It is

your witness.

THE COURT: He testified to it.

MR. AXELSON:
Q Detective Gavin, at that time, Charles Lewis

Ellison told you that he had never told anyone that he was

8 involved in the murder?
g

10

II

A

Q

A

Yes, sir, that is right.

That was on January 17, 1977? Or January 18

January 18, I believe.

12 THE COURT: How long after the event was that?

A It took place in September, Your Honor.

14

III

17

18

20

MR. AXELSON: That is something like 5 months.

Thank you, Detective Gavin.

MR. SPRINKLE: Judge, we have one more question

for him.
(Defense attorneys confer.)

REDIRECT EXAMINATION

EXAMINED BY t-tR. KNOWLES:

21 Q Detective Gavin, isn't it true that

22 Mr. Ellison told you when you visited him at Virginia Beac

23 City Jail that he was not aware that anybody had ever

24 recorded a statement that he had made' as opposed to the

2e fact that he had never told anyone that he committed this 85
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offense?
2 A (Refers to file.) I have it here. It will

Ii

4

be a couple of minutes.
He told us that he was not involved in any

!l murder, and that he had never told anyone that he was

involved in a murder.
7 Q You don't recall, apart from that particular

8

II

statement, that he told you to his knowledge nobody had

re~or~ed any conversation - any kind of statement, though?

10 A We advised him we had him on tape - the FBI

" had him on tape. He advised us that he did not. That

12.' they did not.
IS

14

III

18

17

18

111

21

22

24

2!l

r~. KNOWLES: Call your next witness.

* * * * * * *
THE COURT: Call your next witness.

MR. KNOWLES: Could we have just a moment, Judge?

THE COURT: Come up here and let me ask you all

a question.

(Counsel approach bench.)

THE COURT: You all have no more witnesses at

this time?

MR. KNOWLES': That is correct, Judge.

THE COURT:' Well, I think we might as well let

you all go eat. Go now, and I think you can get

back here by 1:30 anyway. I think that nll

***
186



to be furnished with evidence favorable to the

favorable to the accused.

~R. AXELSON: That is what I said. I think I

307

***

any exculpatory evidence tnat they had, that they

MR. AXELSON: I think I have complied with that.

MR. KNOWLES: Were they overruled, Your Honor.

MR. KNOWLES: All right. We made a motion for

accused, related to evidence which would reasonabl

tHE COURT: I thought I granted the motion for

MR. KNOWLES: Subparagraph 3(f). This is a motion
with that much, to my sorrow.

THE OOURT: I reckon 80, yes.

and this one was granted anyway, I believe.

furnish you.

Rule 3A:14, which l{r. Axelson has complied with,
discovery on behalf of the Defendant pursuant to

MR. KNOWLES: Motion to be furnished with evidence

MR. AXELSON: Your Honor, I think I have complied

offense charged; and of course, that led to the
tend to show that the accused did not commit the

discovery of Joseph Brown's statement.

have complied with that.
MR. SPRINKLE: That is all the exculpatory
MR. AXELSON: All that I know of.

that it was overruled.
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,
I

-j

I
, 2

I
a

I
4

I.
II

e

7

e

II

10

11

12

18

14

III

Ie

17

18

10

20

2;

22

23

24

2ll

***



Defendant, Messrs. Axelson, Knowles, and Sprinkle,

Deputy Sheriff, and witness.)

I
,
I
I
,
I
I
,
I

2

4
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(Witnes s sworn.)

313

e

7

8

\I

'0

"

MRS. EVA MAE BROWN, witness

having first been duly sworn,

was called to the witness stand

and upon being examined, testified

as follows:

DIRECT EXAMINATION

EXAMINED BY MR. SPRINKLE:

12 Q

13 A

14 Q

III A

QIe

A17

Q
18

A
1\1

20
Q

21 A

Q
22

23
Brown?

A
24

2il
Q

What is your name again?

Mrs. Eva Mae Brown.

Mrs. Eva Mae Brown, is that correct?

Yes, sir.

Where do ypu live, Mrs. Brown?

1010 South Street

Okay. Do you have a son named Joseph Brown?

I do.

Does he have any nicknames?

Call him J.o-Jo.

Okay. When is the last time you saW Joseph

It's been around about 3 weeks.

In the last 2 weeks or so, have any sUbPoe~as 188
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been brought to your house for Joseph Brown?

A One. I have it right here.

Q Do you have it with you?

Uh-huh. (Takes subpoena fram purse.)

314

5 Q Now, Mrs. Brown, before we go into the

6 subpoenas, does Joseph Brown live there?
7 A No, he doesn't live there. He stay there

8 sometimes.

Q

10 Mrs. Brown?

When was the last time he stayed there,

II A Before those 3 weeks, he has been gone. He

12 have stay there. He don't stay there steady no more.

13

14

Q

A

Before the last 3 weeks, you saw him?

The last time I saw him, they didn't live

III there, but they come and go.

17

III

10

20

Q

A

Q

Q

Does he have any of his clothes there?

No. Not now.

Do you know where he lives?

Just a few old pieces. I certainly don't.

Do you have any idea where he might be

21 located at this time?

A No, I don't. When they come and go, I don't

23

24

ask them no questions.

them no questions.

They are grown, and I don't ask
,I'

211 Q Do you know where he is employed?
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A He wasn't employed when he left home.
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I
I
I
I
I
I
I

2

3

4

e

Q Does he have a brother named Ronnie Brown?

A Ronald. It is not Ronnie.

Q Do you know where he might be found?

A No, I don't know.

Q Do you have any indication where Joseph

.Brown might be located?

8 A No, I don't. because if I had known, I

.11 would have gave them those subpoenas.

10 Q This is a subpoena that you got. Does it

II say "Joseph Brown" up there?

12

o
A

Yes.

Does it say "1010 South Street"?

1010 South Street.

HI

18

MR. SPRINKLE: For the record, I am showing her

a copy of a subpoena.

17. A See, the Sheriff called me and talked w1~h

18

III

me before. he brought this subpoena down.

M!L.. SPRINKLE~

20

21

0.

A

Riqht.

And I told him I didn't know where Joseph

22 was at that time. He wasn't at home, living at home.

23 I hadn't seen him then in around 2 weeks or a little

.better.

28 MR. SPRINKLE: Okay. I would like to make this 190,
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00 you want to see this?

I
1
316

I
I
I

2

•

e

That is fine. I would like to make this

of the record. This j,s fa part a subpoena
I

issued for Joseph Brown for Charles L. Ellison's

trial for May 31, 1977, subpoenaed by the I, !
Defendant's Attorney, J. Wayne Sprinkle. I

8 time.

That is all I have of Mrs. Brown at Ithis
I
I

9

10

THE COURT:

clerk.

jwait a minute and let me get a

II

12

00 you want to ask her any questions now?,

MR. AXtLSON: No, sir.

THE COURT: Didn't he tell you where he ~as,

I.

1 e

16

17

going before he left?

A No, they don't ever tell me where

going. See, Joseph is 32 years old.

o Does he have a wife?

A No, he is not married.

I
,

they are
t

I
I
I
I

III
Q

IWell, while he was living at your house,
f
I

20

2\

22

23

24

26

was he working anywhere?
JA When he had a job. He has been looking,

for work part of the time, but he hadn't been
I

working. I
MR. SPRINKLE: !

(

Q Let me ask. The last address that !you had
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forhirn, to your knowledge, is 1010 South Street?

2 A My address. It was 1002, but they changed

3 the addresses in the project, but now it is 1010.

4

7 now?

8

9

10

Q

A

Q

A

Q

A

1010 South Street?

That is correct.

Do you know who lives at 1002 South Street

1002?

Yes, rna'am?

Well, mine was 1002 before, but I am at

'1 the same place but they changed the address.

12 Q

A

Do you know who lives at 1002 now?

I do. It is the same number.

14 MR. SPRINKLE: Thank you.

THE COYB.!: Between what streets is that on Sout15

'8 A It is on South Street right across the stre

17

18

from Riddick Weaver School in the back. The

house sits in the back.

19

20

Q

A

What are the 2 side streets?

Between? In between, you mean? Well, I

21

22

23

24

guess you would say Barbour Drive, I guess.

Between Barbour Drive and South, but I am just

sitting in the back.

MR. SPRINKLE:

Q Your front door, does it front on South
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Street?

2 A My front door faces South Street.

s

4

7

10

'I

12

14

15

16

17

'6

20

21

22

23

MR. SPRINKLE: I could vouch for that since I

went there to deliver same subpoenas.

THE COURT: All right. She can go outside.

• • • '* • • '*

(Deputy Clerk and Deputy Sheriff come in.)

MR. KNOWLES: Just an explanation, Your Honor.

Mrs. Brown's testimony and the witnesses who

follow are testifying as a proffer of proof

relating to the admissibility of the statement

of Karen Hampton, the statement, of course,

being that Joseph Brown made a statement involv-I

ing himself in this particular robbery and murde •

(Subpoena given to Clerk.)

• • • •• •••
JAMES BACKUS, witness having

first been duly sworn, was

called to the witness stand

and upon being examined,

testified as follows:

DIRECT EXAMINATION

EXAMINED BY MR. KNOWLES:

24

25

Q

A

You are Jim Backus?

Yes.
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\ Q Have you represented Joseph BroWn in the

s

4

e

past? Recent past?

A Yes, I have.

Q On what charges did you represent him?

A Murder, armed robbery, and use of a fire-
arm in the commission of a felony.

7 Q Were those offenses arising out of the

incident that occurred at Carma's Chicken on Elm and

9 County Street in the City of Portsmouth?

10

"

12

13

14

'6

17

18

A Yes.

Q You were appointed by the Court to repre-
sent him?

A Yes.

Q Do you know his whereabouts at this time?
A I have not had any contact with him since

then, since that occasion.

Q Let me ask you if you recall his preliminar
hearing in Judge Sandie's court?

111 A

20 Q

21 that time?

22 A

23 Q

Yes, I do.

Were you present and represented him at

Yes.

Do you recall as a part of the Commonwealth s

24 offer of proof at that time that Karen Hampton was

called asa witness?
1$
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A Yes.

.2 Q Did she testify to a statement made to her

by Joseph Brown?

4 A Yes.

e Q An incriminating statement?

6 A Yes.
7 Q Did you have the opportunity to cross

8 examine Karen Hampton?
g A Yes, I did.

10 Q Was she sworn as a witness on behalf of

11 the Commonwealth?

12 A Yes, she was.
)

13 Q Did you cro~S examine her?

14 A Yes, I did.

1 e Q As best you can recall the statement to

which she testified, can you recall what that testimony

17

18

19

20

was?

A I could summarize the effect of that

testimony_ I do not recall exact language.

Q Well, what was the effect, as best you

21 I recall?

22 Karen Hampton stated that she had talked

23

24

2e

with Joseph Brown and another individual sometime after

the incident at Carma's - I believe it was a month or

2 later - and she indicated that Joseph Brown told her 195
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321

2

4

that he had to lay low because the Man was after him for,

I think his words were "wasting some nigger at Carma's."

Q All right. Do you recall anything else she

said?

A She also stated that he had a radio with

e him at that time that fit the description of the radio

1 stolen in the course of the robbery at Carma's.

o All ri9ht. Were you aware that Joseph

9 Brown was subpoenaed as a wit.ness to appear at this trial

10

11

A

o

Yes, I was.

If Joseph Brown were called as a witness

12 at this trial - you have testified that you represented

him - what would be your advice to him in your legal

eapacity as his attorney.with respect to his testifying?

Ie A If he sought any advice, I would advise

16

17

'II

20

him t.hat he would have nothing to gain by testifying in

this matter, and that to testify would put him.under the

rigors of cross examination, and for that reason, I would

not recommend that he make any statement in the course of

this trial.

21 Q Are you saying, then, that you would advise

22

23

him to take the Fifth Amendment?

Yes.

o All right. Let me direct your attention

26 to the accused and ask you if this is Joseph Brown? .: 1:86
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A This is not Joseph Brown.

2

4

MR. KNOWLES: All right. That is all the

questions I had.

CROSS EXAMINATION

EXAMINED BY MR. AXELSON:
I.

e Q Mr. Backus, you would base that opinion to

7 Joseph Brown, the hypothetical that Mr. Knowles asked

you, based on everything that you knew about the case,

9 including conversation that you had had with Joseph Brown

10 - as that would be a part of what you based your opinion

lIon, would it not?

12 A Yes, I don't think I could isolate that.

14

I take that question from the facts as I know them to be.

That is not isolation.

Q As a matter of fact, Joseph Brown has

17

18

19

20

21

22

denied making the statement to you - excuse me - denied

making any statement to Karen Hampton, and he denied

being involved in it., denied being -

Joseph Brown has denied making the statemen

to Karen Hampton, and further he has denied being involve

in the. Carma's Chicken robbery-murder, to you, to the

extent that you can answer that question?

23 A (Hesitating. )

24 MR. KNOWLES: Could you repeat the question?

MR. AXELSON: 197
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Q Joseph Brown denied to you that he was

2 involved in the Carma's Chicken robbery-murder?

3

4

7

8

9

10

"

13

,4

17

18

MR. SPRINKL~: Wouldn't that be privileged?

MR. AXELSON: That is what I said, to the extent

that he feels he can answer that question.

It is not your privilege, not the Defend-

ant's privilege. It is Mr. Brown's and

Mr. Backus's privilege.

THE COURT: I didn' t hear that.

MR. AXELSON: I understand, Your Honor I that

this is $omething that has come in that may be

privileged.
MR. SPRINKLE: This case was' nol-prossed. It

was not dismissed against Joseph Brown.

,MR..AXELSON: It would not be admitted in a

court of law, but we are dealing with hearsay

here.

MR. AXELSON:

'9
Q Mr. Backus, I am putting you in an awkward

'20

2 ,

22

spot, but to the extent you can, please do.
I would feel that to answer that question

would put me on the spot.

23 Q It is your duty as an attorney. Did he

24
tell you he was guilty of it?

No, ,he did not.
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Q Did he say he was not guilty of it?

2 A 'Yes, sir.

3 REDIRECT EXAMINATION

4 EXAMINED BY MR. KNOWLES:

Q Let me ask you another question. Following

6 his prelimtnary hearing, was his case sent on to the

1 .grand jury?

A. Yes, it was.

9 Q Was he indicted on these charges?

10 A Yes, he was.

II Q Charges of murder, robbery, and use of a

'2 firearm in the commission of a felony?

13 A Yes.

14 Q Arising out of the Carma's Chicken holdup

15 and slaying?

16 A Yes.

11

16

19

MR. KNOWLES~ That is all.

RECROSS EXAMINATION

EXAMINED BY MR. AXELSON:

20 Q Mr. Backus, subsequently! came to you and

21

22

23

we went before Judge Oast and had Jo-Jo Brown's bond

reduced significantly, made sure he was out within a

matter of hours, and further went on to nol-pros the

case when it came up for trial?

26 A Ves. 199
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Q That is also correct?

2 A That is exactly it. The bond was minimal

3 or non-existent,I do not recall which ..
4

6

7 .

'0

\1

12

'3

14

16

MR. KNOWLES: We have no further questions of

Mr. Backus.

* * * * * * *
M. L. GAVIN, witness having

previously testified, was

recalled to the witness stand

and upon being examined,

testified as follows:

THE COURT: YOu were sworn thismorn1ng. You

understand you are still under oath.

DIRECT EXAMINATION

.EXAMINED BY MR •.KNOWLES:

17

16

Q

A

Q

Would you state your name, please?

Detective M. L. Gavin.

And you are a detective with the Portsmouth

1&
Police Department?

20

21

A

Q

Yes, sir.

In that capacity, were you involved in ~he

22

23

24

investigation of the robbery and the slaying of Mr. Marks

at Carma's Chicken place down on County and Elm Avenue?

Yes, I was.

25 Q Were you able to determine what was taken 200
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from Mr. Carma at the time of the robbery? Mr. Marks,

2

3

4

I mean?

A

Q

At the time of the robbery?

Yeah? Did your investigation reveal as to

what was taken?

6

7

A

Q

His wallet. $100.00, and some credit cards.

Anything else?

A A radio and a paper bag.

9

10

Q

A

Do you know what kind of radio it was?

Yes. It was a - the name of it - (refers

11 to file) Panasonic 8-tracK tape.

12 Q During the course of your investigation.

13 did you speak with a Karen Hampton?

14

16

17

18

19

20

2.1

A

Q

ment?

A

Q

Q

in your file?

Yes. I did.

All right, sir, did she give you a state-

Yes, she did.

In connection w1.th this offense?

Yes, she did.

What is.the date of that? Do you have that

22

23

MR. »FJ,mlli: November 3, I believe is the

correct date.

26

A

MR. KNOWLES:

November 3.
1
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Q Is the statement written in her own'hand?

A No, it isn't.

Q Was the stat~ent orally given or taken

down by whan?

A It was taken down by Sergeant Benoit in my

presence.

Q Did Karen Hampton sign in her own name, in

her own handwriting, that statement?

A Yes, she did.

Q Do you have that in your file?

A Yes, I do.

MR. KNOWLES: We would like to introduce that,

Your Honor.

THE COURT: Give it to the Clerk.

copy. )

MR. KNOWLES:

(Handwritten

Q

tape player?

A

Q

A

Q

tape player?

A

Q

Did you show her a photograph of a rad1o-

Yes, I did.

Do you have that with you?

(Hands photo to Mr. Knowles.)

And this is the photograph of the radio-

Right.

Did she identify this? ,,:~Q2.~.."
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I
I
,

I
I
I
I
I

I
I
I
I

2

4

6

e

II

A She said it was one like that.. Just like

that.
Q That who had?

A That Jo-Jo Brown had.

Q And relating back to her statement t.hat we

have already introduced into evidence, did you ask her

about - did you show her this photograph at the time you

took this statement from her?

A I think so. Let me check the statement..

10

12

13

14

1!5

16

17

18

Q

A

Q

Q

A

Q

Do you just want to refer to that.?

(Refers to handwritten statement.)

Yes, I,do.

"It looks exactly like the one. II

Is that what she said?

Vh-hup.

That. Jo-Jo had?

Yes, that Jo-Jo had.

All right. Did this statement implicate -

111

20

MR. AXELSON:

object.

We 11, Your Honor, I am going t.o

21 THE COURT: The statement speaks for itself.

22 MR. KNOWLES:

23 Q All right. Did you also show her a photo-

graph of a black male?

2!5 A Yes, I did. 203'
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A

Q

Q

329

M. L. Gavin - Direct - Mr. Knowles

Whose photograph was that?

Jo-Jo Brown.

What is his proper name? Do you know?

Joseph Brown.

Is this Joseph Brown - and I am pointing

6 at the accused - ?
7 .

8

A

Q

No, sir.

Do you have any idea where Joseph Brown

~ lives or where he is at the present time?

10

II

12

A

Q

A

Today?

Yeah?

No. He is in Portsmouth. I saw him

18 yesterday on County Street.

14 Q Do you have any idea where he is staying -

III if he is staying in that area?

17

18

knew.

A

Q

He was staying on Elm Avenue the last I

Are you aware of an all-points bulletin

HI
being out on Joseph Brown?

20

21

A

Q

No .one has notified me of it on the air.

Let me ask you if you appeared as a witness

22

23

for the Commonwealth at the preliminary hearing of Joseph

Brown?

24 A

I testified.

I believe so. I was there. I don't believ

204
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Jf----------------------------- ------------,
Q Did Karen Hampton testify?

2

4

A

Q

A

Q

I believe she did.

Was she under oath at the time?

Yes, sir.

Do you know if Joseph Brown was represented

6 by an attorney at that time?

A Yes, sir, he was.

8

9

'0

Q

A

Q

Was he present?

Yes, sir, he was.

All right. Was Karen Hampton's statement,

I' if you know, presented to the grand jury on the charges

12 against Joseph Brown, or as evidence on the charges?

13 A Sergeant Benoit went to the grand jury, so

.14 . more than likely -

III

17

Q

A

Q

More than likely what?

It was presented.

Do you know if an indictment was returned

18
against Joseph Brown?

.A I believe so•

20

21

22

23

25

MR. KNOWLES: That is all the questions we have

of him.

THE COURT: Mr. Gavin, how long after the.event

of this killing was it that you - that Karen

talked to you?

Approximately 2 months. 205.
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11-----------.--.--------------------
THE COURT:

2

3

4

Q

A

Q

2 months later?

Yes, sir.

What is the occasion for her saying anythin

about this?'

6
A We had picked her up on a couple of other

7
charges.

8
Q And she just opened up and told you about

9
this?

A We were talking to her and hercanpanion,

"

12

13

14

Diane Flythe, about some related charges, and

they came out with this and said, IIMaybe if I

give you all some information, you all might be

able to help me.

Q Did she tell you who else was involved?

III

The names of any other person involved?

17
A She told me that Jo-Jo was the only one tha

18

19

20

had mentioned anything about it.

CROSS EXAMINATION

EXAMINED BY MR. AXELSON:

2'
Q She gave you this information, and said,

"Maybe if I help you, you all can help me"?
22

A Yes.
23

REDIRECT EXAMINATION
24

EXAMINED BY MR. KNOWLES:
25



ELIZABETH P. BERRY 332
FAYE B. CHAPMAN
COURT REPORTERS
NORFOLK, VIRGINIA H. I... Gavin - Redirect - Mr. Knowles

Q The second page of the statement was taken

2 by whom, you or Detective -

A sergeant Benoit.

4 Q Were you there?

A Yes, I was.

6 o Isn't that last question, "Have you been

9

promised any reward or leniency to make this statement?"

MR. AXELSON: Now, Your Honor, the statement

speaks for itself.

10 A We didn't promise her.

"

12

,4

III

16

17

16

'9

20

ME. KNO~ES: Okay. That is all.

Thank you, very much.

* * * * * * *
KAREN CARLOTTA HAMPTON, witness

having first been duly sworn, was

called to the witness stand and

upon being examined, testified

as follows:

DIRECT EXAMINATION

EXAM,~INEDBY J1R. KNOWLES:

2 I

22

23

Q

A

Q

Would you state your name, please?

Karen Carlotta Hampton.

Miss Hampton, about the first of November

24
of 1976, did you have an occasion to see Jo-Jo Brown?

211 A Yes.
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Q On the street'?

Yes.

3

4

Q Where was that?

On County Street in front of Bell's Lounge.

5

6

!F.J-: ~QURT: Speak u.pjust. a 1.1.ttle louder,

wj 11 you.

A On County Street in front of Bell's Lounge.

r:Y!. KNOWLES,:

9

'0

"

12

13

14

'"

Q

A

Q

A

o

Q

Was he alone?

No.

Who else was with him?

Joe Scott. They called him Slim.

Were either of them carrying a radio?

.Toe Scottwas.

Dtd .Toseph Brown - Jo .....1o- what is his

16 full name? Do you know?

17

18

A

Q

T think it is Joseph Bro~~.

Did he make any statement to you with

19

20

21

respect to his involvement in a robbery at Carma's, and

slaying at Carma's Chicken on Elm and County?

A Yes, sir.

22

23

Q

A

Q

DO you recc,lllwhat he sa.id?

I can recall 'the conversation, but I can't

Tell us first how you saw him.

Okay. I was coming up the street with
.08
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Spencer Johns and Diane Plythe. I told him to wait

2 across the street for me because I was going into Bell's

3 to see what was going on in there.

4 So I went in there and stayed 2 or 3 minute •

e, When I came back out, Slim grabbed me by the arm; asked

II me what was happening, did I want to buy a radio.

7 I asked him could I see it. He showed it

to me, told me he didn't want but a pound for it.

_II

10

Q

A.

What is a pound?

That's $5.00.

II I told him I had to check with Dee about

12 it first, you know.

ia

14

, 5

Q

A

Who is Dee?

That is Diane Flythe.

So JO-Jo was standing almost behind me. I

16 looked back and I had seen what was happening. He toJ.d

17

16

, g

me wasn't much

him again.

except the white folks was afte

I asked him what was they after him for.

20

21

22

23

24

25

He said he was supposed to have splattered sane nigger

across the strp-et, and he didn't qet nothing but a radio

and a lousy hundred dollars, you kno'",.

And, you know, we just. got into a conver-

sation, you know. He told me th~y had talked to some

whore named Betty. 2{}9. ,-
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Q Who is they?

2

3

4

Q

I don I t know who Bett.y is.

Who is they?

He was talking about the police had talked

& to some whore named Betty, and he didn't know what she

6 was going to do.

When he said he had splattered some nigger

8 on the street, I asked him who he was talking about. He

9 said, "Old man Carma," pointing in that direction, down

1 0 County Street.

11

12

.3

14

Q

Q

A

Did he say he shot the man at Carma's?

No. He just Baid he splattered.

He said splattered?

Said, "We didn't get but a lousy hundred

III

'6 .

,7

dollars and this radio. II

He 'pointed to that radio, said he was

offering it?

18

19

Q The one he was offering for sale?

(Nods.) Slim said he was trying to sell

20 the radio so they could get scme wine.

21 Q All r.ight. Did you - ~fuat you have just

22
testified to, did you tell the Portsmouth Police Departme t

this?

24

211

A

Q

I did.

Was a statement - this written statement 210
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(shows statement to her) - can you identify that?

Yeah. Those are my initials.

3.' Q Is that your signature on the bottom of

4 the second page?

6

7

A

Q

.A

Yes.
That is your handwriting?

(Nods. )

8

9

10

11

MR. KNOWLES: I would like for the record to

show that she has identified the statement that

we just introduced through Detective Gavin.

MR. KNOWLES:

12

13

Q

in this?

Did he say if. anybody else was involved

14. A No.

18 Q Jo-Jo, I meem?

- 18 A No.

17
Q Did the police officers that you told this

to show you a photograph?
18

19
A Yeah.

20 0 of whom?

21 A Jo-Jo Brown.

22
Q Did you identify that? As the person who

23 had made this statement to you?

25

A

Q

Yes.

Is- I am pointing to the accused - is this 211
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Jo-Jo Brown?

2

3

4

II

A

o

Q

I haven't ever seen him before in my life.

You have never seen this man before?

(Shakes head.)

Have you testified to what you have just

6 told liS at Joseph Brown's preliminary hearing?

7 A r did.

o Were you under oath?

II

10

A

Q

Ves.

Were you cross-examined by Joseph Brown's

" attorney?

12 A

Q

Yes, sir.

Did the police officers - do you remember

14 their names, that you told it to?

'6

A

Q

I told it to Detective Benoit.

Did he show you a photograph of a radio

17 or anything like that?

Ie

19

A

.Q

Yes.

Now, let me show you this photograph that

20 through Detective Gavin we have introduced into evidence.

21 Is that the photograph he showed you?

22

23

24

A

Q

A

Naw, that is not the one he showed me.

It is not?

This is not the photograph he showed me.

2S It 1s the radio, though, but it is not the photograph he 212
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K. C. Hampton - Direct - Mr. Knowles

All right. This is the radio? When you

say this is the radio, what are you referring to?

A That is the one Jo-Jo Brown showed me.

7

8

9

10

11

12

14

Iii

18

.17.

18

\9

20

2 ,

22

23

28

THE .90URT: Let her go on back, and we will

take the verdict of the jury and then come on

back.

(Back in the courtroom.)

.(Jury returns to jury box.)

THE COURT: Let me announce to everyone in the

courtroom here that when the verdict is read,

there will be no display of any emotions of any

kind.

Do we ~ll understand that?

T~ CLE~: Mr. Ellison, stand up, please.

Ladies and gentlemen of the jury, have you

reached your verdict?

JURORS: Yes, we have

THE CLERK: Indicc~ent #2e311, Commonwealth of

Virginia vs Charles Ellison, Defendant.

On the indictment for murder, "We, the

jury find the Defendant guilty of murder of the

first degree, and fix his punishment at life

imprisonment." Signed G. B.Causway, Foreman.

In the indictment for robbery, Commonwealth 213
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of Virginia vs Charles lewis Ellison, Defendant.

Verdict: "We, the jury, find the Defendant

guilty of robbery and fix his punishment at

life imprisonment." Signed G. B. Causway,

ForemCln.

In the indictment for the use of a firearm

in the commission of a felony, Commonwealth of

Virginia VB Charles Lewis Ellison, Defendant,

verdict: "We, the jury, find the Defendant

guilty of the use of a firearm in the commission

of a felony, robbery and murder, and fix his

punishment at 5 years in the penitentiary."

Signed G. B. Causway.

IJadies and gentlemen of the jury, these

are your verdicts, so say you all?

•

JURORS: (Answer in the affirmative.)

1"

1 B

10

20

21

2!l

THE COURT: (Starts to excuse the jury.)

MR. SPRINKLE: Judge, can we poll,the jury?

Just wait a minute.

THE CLERK: Mrs. Laura Renn, are those - the

verdicts I just read - yours?

THE Ct,~RK: Michael Eason, are those the verdicts

yours I just read? 214
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340

3

4

1\

1\

9

10

11

12

14

16

17

18

19

rHE~J.ERK: Marjorie Chenoweth, are the verdicts

I just read yours?

THE CLERK: G. B. Causway, are the verdicts I

just read yours?

THE CLERK: Mildred Bartlett?

M[~_BABl'_LETT.:Yes, sir.

.THE CLERK: Are the verdicts I just read yours?

MS. BARTLETT: Yes, sir.

THE CL~RK: William AldridQe, are the verdicts

I just read yours?

~. AL):?RlOOE: Yes, sir.

THE CLE;BK: Hugh Adams, Jr., are the verdicts

I just read yours?

~.B~ADAMS: Yes, sir.

THE C~EBK: Mildred Ackley, are the verdicts I

just read yours?

20
Yes, sir.

21

22

23

24

21\

THE~kERK: Emma Van Horn, are the verdicts I

just read yours?

MS. VAN HORN: Yes, sir.

THE CLERK: Frederick Gibson, are the verdicts

I just read yours? 215

-,
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2

3

4

6

7

9

10

II

14

I ~ .

16'

17

18

20

21

22

23

----_ .._-_._-------_._--_._-----_._----------,

Tlffi_CL~RK: Frances Twitty, are the verdicts I

just read yours?

IRE C~~: Ann Anderson. are the verdicts I

just read yours?

MS. ~NDER~QN: Yes, sir.

THE COURT: Thank you very much. You all may

be excused now. Thank you very kindly for your

services.

(J'ut'yleaves.)

rHE COURT: Any mot.ions, gentlemen?

MR. SPRINKLE: Can we make that back in the room

where we are making the proffer, Judge?

THE COQ~T: You can make .itin open court. The

jury is gone now.

MR.Jl'.RINKI.&: Judge, we are going to move to

set aside the jury's verdict as contrary to the

law and the evidence.

THE COURT: Well, gentlemen. I think this verdic

was purely a matter for the jury, and not for

'.the Court, and I will have to overrule your

motion to set it aside.

~R. SPRINKLE: Can you hold up judgment on this

case until we get a transcri.pt? 216

•
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2

3

4

6

II

10

II

;2

'3

14

1 ~

16

17

16

III

20

21

22

23

2~

until we get a typed up transcript which may be

made part of the record?

~tl~_QOURr: All r.ight, sir. We can do that.

.I just won't sentence him. Until he is sentence

anyway, your time won't run on it. That is the

only thing you are working for, is your time.

MR. SPRINKLE: That is right. Judge. Yes, sir.

Tti~ COU~!: Well, I won't sentence him today,

then.

I have overruled your motion, though. I

just won't pronounce sentence today.

MR. SPRINKLE: Thank you, Judge.

THE COURt: At your request, I will not pronounc,

sentence in order that you may have time to get I

the transcript written up.

MR. SPRINKLE: Thank you, Judge.

THF;_ ...Q9UFT: I would like for.the record to show

that.

MR. ~P~JN!<LE: Judge, we would also move for a

presentence report.

~COURT: All right, sir. Well, that will

give you the time then, if you do that.

(Presentence report set for July 11, 1971,

at 9:00 o'clock.) 217
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(Present in chambers: The Court, the
, 2,

3

4

7

Defendant, Messrs. Axelson, Knowles, and Sprinkl ,

Witness Karen Hampton, Deputy Clerk, Deputy

Sheriffs. )

~R • ..,KNOWLES: I believe the last question I

asked you was is this man Jo-Jo Brown, and I

am pointing to the accused, Charles Ellison.

A

'9 MR., KNOWLES:

No.

10

If

12

Q

A

Q

Have you ever seen him before?

Unh-uh.

All right. Now you testified earlier that

13

'4

you had appeared as a witness at the preliminary hearing

of Joseph Brown?

'8

It!

17

f8

A

Q

Q

(Nods. )

Did you appear as a Commonwealth's witness?

Yes.

All right. Were you made any promise of

21

22

23

leniency or anything of that nature to make this statemen

to Officer Benoit that you have just testified to?

Nothing except he let me go in the same cel
with the girl that I go with.

MR ,__KNgWLES: That is all. Answer any questions

Mr. AxelSon has.

CROSS EXAMINATION 218
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2

3 it?

4

Q

Q

Who is that? That is Diane Flythe, lsn 't

Uh-huh. Everybody knows that.

And he said that - what did you tell him

e before you gave him this statement?

7

8

9

A

Q

What do you mean before I -

What did I tell?

Oid'you say anything to him about - what

10 did you say to him before you gave the statement?

, " A He had been asking us a whole lot of

12

13

'4

'e

"

18

'9

20

21

questions about the robberies and things that went down

in the street, did we know anything about it.

We told him yeah.

He asked Diane did she know anything about

the Carma's. She said no.

I told her I had rapped with the dude the

night before.

He asked me would I make a statement about

what went down.

I told him yeah.

22 Q Did you tell him - maybe if you told him

23 that that maybe he could do something for you?

24

2~' Q

It wasn't necessary.

You were out looking for drugs that night?



ELIZABETH P. BERRY 345
FAYE B. CHAPMAN

COURT REPORTERS
NORFOLK, VIRGINIA K. C. HatTlpton- Cross - Mr. Axelson

A Uh-huh.

2 Q The night that all of this supposedly

3 occurred?

4

Il

-45

A

Q

A

(Noas.)

And you are a convicted felon?

(Nods.)

7 MR. AXELSON: That is all the questions I have.

THE COURT: Are you in jail now?

9 A They brought me back from Goochland.

10 REDIRECT EXAMINATION

11 EXAMINED BY MR . KNOWLES :

12 Q Just one more question. Ms. Hampton, you

'3 are under oath, nOw. You have testified to that state-

14

III -

17

18

19

20

21

ment?

A

Q

statement?

A.

Yes, sir.

Did Jo-Jo Brown tell - give to you that

That is the god's truth.

* * * * * * *
(Proffer of Proof Exhibit ~l - radio)

(Proffer of Proof Exhibit #2 - Statement)

(proffer of Proof Exhibit #3 - subpoenas)

23

21l

MR~_J\...~OWLES: Diane Flythe. Can we have her?

* * * * * * *
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DIANE FLYTHE, witness having

2 first been duly sworn, was

called to the witness stand

" and upon being examined,

Il testified as fo11pws:

DIRECT EXN~INATION
7 '

8 Q State your n~ne, please.

A Diane Flythe. f

'0 Q Diane, did you have an occasion on or about

" November 1 of 1976, while with Karen Hampton, to see

12 Jo-Jo grown on the street?

A ¥e's.

A Slim.

Q He had it in his hands?

A Yeah.

Q Who was with Jo-Jo?

221Were you standing close by when they were

A Yeah. She had a conversation with him.

Q Was either one of them carrying a radio?

Q Did Karen Hampton have a conversation with

A Slim were taking a radio in his hands.

A a-track tape was on it.

Q Do you know what kind of radio it was?

Q

14

III him?

III

17

18

1~

20

2'

22

.23

24

21l
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having that conversation?

2 A I was across the street.

s Q But you know it was Jo-Jo Brown?

.• A Yeah •.

D Q I am pointing to the accused, Charles

e Ellison. Is this Jo-Jo Brown?

7 A Naw.

Q Do you know this man?

9

10

A

Q

Naw.

You could not hear the conversation that

11 Jo-Jo was having with Karen?

12

18

14 a radio?

A

Q

Naw.

Did Karen talk to you later about purchasin

Yeah, she asked me, you know, Jo~o had

'e one and wanted to sell it, but Slim had the radio. He

'7 wanted $5.00 for it, but that was all to it. But she

18 didn't get it, though.

19

20

Q She didn't get it?

Naw.

2'

22

23.

MR. KN9tffiE~: That is all.

CROSS EXAMINATION

EXAMINED. BY MR. AXELSON:

24 Q You are a convicted felon, aren't ypu, Dian?

2D Yeah.
I.
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Q You all were out looking for drugs that

2 night?
3

4

15

15

8

II

10

it

12

14

115

115

17

18

III

20

21

22

28

. 24

215.

Yeah.

MR._ AlCXJ,.SON:That .isall t.hequestions I have.

THE COU~T: That is all.

* * * * * * *
THE COgRT: Is that all?

MR. KNOWLES: Yes, sir, that is all the

evidence we have.

THE COURT: As I understand you, you have no

other person that Brown is supposed to have made

this statement to except this one? That is the

only one that you know of?

t1R.J~NOWLES: Yes, Your Honor, that is true.

THE COURT: All right, sir.

MR. SPRINKLE: Of course, this proffer of

evidence, we would take into consideration all

the other cases that have been cited by the

defense and the Commonwealth to be considered,

and we simply object and except to the fact

that we haven't been able to admit this statemen

into evidence even though it is exculpatory.

THE COURT: I understoo1 that. I understood

that •

MR. SPRINKLE: I just wanted to make sure for 223,
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falls within the brackets of those cases.

349

This is Instruction 3A offered

and Donnelly. we have all those things •.

We have read all those cases, and the

That is my opinion, of course •

OUr objection to the exclusion of this

you have cited, and I don1tthink this case

treatises. And Justice Holmes in his dissent.

Illinois, Alabama, Wigmore, McCormick, everythin •

by the defense, which was refused by Judge

MR. SPRINkLE: Of course, we have read many othe

cases we haven't cited. We read many more last

OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS

night, federal, state, and otherwise. Mississip i,

McMurran on June 1, 1977, with the comment that

it was already covered.

and that.it emphasizes to the jury the very

instruction is that we feel it is valid law,

that the instruction has been offered many times,

MB_. l(NOWLES:

of innocence, and where in a doubtful case, the

important point of the strength of the presumpti n

presumption is strong enough to justify an

***

.THE COURT: I have read everyone of those cases

t.he record .
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July 11, 1977 IN THE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH
ON MONDAY, THE 11TH DAY OF JULY,

IN THE YEAR OF OUR LORD,
NINETEEN HUNDRED AND SEVENTY-SEVEN

PRESENT: THE HONORABLE ROBT. F ..McMURRAN, CHIEF JUDGE

COMMONWEALTH OF VIRGINIA

v.
CHARLES LEWIS ELLISON

Upon an Indictment for Murder,
Robbery, and Use of a Firearm
Criminal Docket No. 28311 -
July term, 1977

f

Charles Lewis Ellison, born on February 22, 1955, who stands

convicted of murder of the first degree and his punishment fixed

at confinement in the State Penitentiary for the term of his

natural life (1st count), robbery and his punishment fixed at

confinement in the State Penitentiary for the term of his natural

life (2nd count), and use of a firearm in commission of a felony

and his punishment fixed at five (5) years in the State Peni-

tentiary (3rd count), the period by the jury in its verdict

rendered on June 1, 1977, was led to the bar in custody of the

jailer of this Court, and came also J. Wayne Sprinkle and W.

Thomas Knowles, attorneys for the said Charles Lewis Ellison,

said attorneys having been heretofore appointed by the Court to

represent the prisoner, Charles Lewis Ellison, and came as well

the Attorney for the Commonwealth and the probation Officer of

this Court, who filed in open Court in the presence of the prisoner

who was advised of its contents, his report as prescribed by

Section 19.2-299 of the Code of Virginia, which said report is

ordered filed as a part of the record in this case; and thereupon,

the prisoner, by counsel, advised the Court that he did not wish

to cross-examine the said Probation Officer as to any matter con-

tained therein; and did not wish to present any additional facts

bearing upon the matter; and the Court having considered all ~5



- the evidence in the case and the report of the Probation Officer,

doth deny probation; and thereupon, the prisoner, by counsel, re-

newed their motion to set aside the jury's verdict as being contrar

to the law and the eviden~e and grant him a new trial on the

grounds that the said verdict is contrary to the law and the

evidence, which motion for a.new trial is overruled as to the

first and second counts of the indictment and granted as to the

third count of the indictment charging use of a firearm in the

commission of a felony,. said motion being granted on the third

count of the indictment due to an erroneous instruction given the

jury as to the punishment for the offense, the instruction reading

that the jury could give as much as five (5) years for the offense,

which as a matter of fact, under the law, the sentence is a

mandatory sentence of one (1) year, and for the reason set forth in

Jones against Cmnmonwealth, reported in 20 Gratt., page 848, the

Cobrt ls of the bpinion that the punishment .of five (5) years is

invalid as not in conformity with the Statute, Section 18~2-53.1,

and as Section 19.2-295 makes it mandatory that the jury ascertain

the punishment, the Court doth set aside, for this reason only,

the conviction under the third count of the indictment which

charges tl"e use of a firearm in the commission of a felony, and

a new trial is ordered on this count of the indictment, if the

Commonwealth is so advised; and thereupon, it being demanded of

the said Charles Lewis Ellison, if anything for himself, he had

or knew to say, why the Court here should not now proceed to

pronounce judgment against him according to law, and nothing

being offered or alleged in delay of judgment, it is ordered that

the said Charles Lewis Ellison be confined in the State Peniten-

tiary for the term of his natural life for murder of the first

degree as charged in the first count of the indictment and for
226
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- the term of his natural life for robbery as charged ih the second

count of the indictment, the period by the jury in its verdict

rendered on June 1, 1977; whereupon, the Court advised the said

Charles Lewis Ellison that he has a right to apply for an appeal

from this conviction to the Supreme Court of Virginia and was

also advised that counsel would be appointed for that purpose if

requested; and thereupon, the said Charles Lewis Ellison, by

counsel, noted an appeal; and it appearing to the Court that the

said Charles Lewis Ellison has been held in the jail of this city

112 days, awaiting the trial of this case, it is ordered that he

be credited with the time so spent by him upon his sentence afore-

said. And the Clerk of this Court is directed to forthwith

transmit a copy of this order to the Superintendent of the State

Penitentiary in Richmond, Virginia.
And the prisoner, Charles Lewis Ellison,is.remanded to jail.

The Court certifies that the prisoner and his counsel were

present in person at every stage of the proceedings.

The Court certifies that it provided Elizabeth P. Berry, a

Court Reporter, to record verbatim the evidence and incidents of

trial and doth further order that the expense of reporting and

recording the same shall be paid by the Commonwealth of Virginia,

and the charges therefor have been taxed as a part of the costs

of this case".

* * * * * * * * * *
227
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ASSIGNMENT OF ERROR

The trial court committed reversible error in
refusing to admit into evidence, as being unreliable as a
matter of law, testimony of a third-party confession to
the crimes which were charged to the defendant.
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